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OF  THE 

COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARKANSAS— Supreme  Court. 
KDOAR  A.  McCDLLOCH,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

CARROLL  D.  WOOD.  WILLIAM  F.  KIRBT. 

JESSK  O.  HART.  FRANK  SMITH. 

KENTUCKY— Court  of  Appeals. 

SHACKBLFORD  MILLER,  Chief  Justice. 

ASSOCIATE  justices. 

JOHN  D.  CARROLL.  J.  B.  HANXAH. 

W.  E.  SETTLE.  C.  S.  KUNN. 

C.  C.  TURNER.  ROLLIN  HURT. 

C0UMIS8I0ITEB  or  APPEALS. 

WILLIAM  ROGERS  CLAY. 

MISSOURI— Supreme  Court. 
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TENNESSEE— Supreme  Court. 

M.  M.  NBII/,  .CHiEr  Jubticb. 

AssociATB  rvenicKB. 
A.  S.  BUCHANAN.  SAMUEL  C.  WILLIAMS 

D.  L.  LANSDEN.i  GRAFTON  GBBEN. 

FRANK  T.  PANCHEB.* 


TEXAS — Supreme  Court. 

THOMAS  J.  BROWN,  Chief  Justice.* 
NELSON  PHILLIPS,  Chief  Justice.* 

ASSOCIATE  JUSTICES. 

NELSON  PHILLIPS.*  WILLIAM  E.  HAWKINS. 

J.  B.  TANTIS.» 

Court  of  Criminal  Appeals. 
A.  C.  PRENDKRGAST,  Psesidino  Judge. 

JUDGES. 

W.  L.  DAVIDSON.  A.  J.  HARPER. 

Courts  of  Civil  Appeals. 

First  District. 
R.  A.  PLEASANTS,  Chief  Justiob. 

ASSOCIATE  JUSTICES. 

8.  A.  McMEANS.  C.  E.  LANE. 

Second  District. 
T.  H.  CONNER,  Chief  JusnoB. 

ASSOCIATE  JUSTICES. 

IRBY  DUNKLIN.  R.  H.  BUCK. 

Third  District. 
W.  M.  KEY,  Chief  Justice. 

ASSOCIATE   JUSTICES. 

B.  H.  RICE.  C.  H.  JENKINS, 

Fourth  District. 
W.  S.  FLY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

A.  N.  MOURSUND.  J.  F.  CARL. 

Fifth  District. 
ANSON  RAIXEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

J.  M.  TALBOT.  CHAS.  A.  RASBURX. 

Sixth  District. 
SAMUEL  P.  WILLSON,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
RICHARD  B.  LEVY.  WM.  HODQES. 

Seventh  District. 
S.  P.  HUFF,  Chief  Justice. 

ASSOCIATE  justices. 
n.  G.  HENDRICKS.  R.  W.  HALL. 

Eighth  District. 
J.  B.  HARPER,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

E.  F.  niGGINS.  A.  M.  WALTHALL. 


>  Absent  on  account  of  Illness.  *  Died  May  28,  1915. 

*  Commissioned  January  15,  1915,  to  serve  during  *  Became  Chief  Juatica. 

the  disability  of  O.   L.  Laosden.  *  Qualified  June  1,  1915. 
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MEPFEHT  ▼.  MEPPBRT.    (No.  6.) 
(Supreme  Court  of  Arkansas.     May  24,  1915.) 

1.  DivoKCE  ®=:29 — Gbounds— Indignities  to 
Pekson. 

Kirby's  Dig.  i  2672,  allowing  divorce  where 
either  party  shall  offer  such  indignities  to  the 
person  of  the  other  as  to  render  his  or  her  con- 
dition intolerable,  authorizes  divorce  only  for 
evils  which  are  inevitable  and  intolerable  and 
render  living  together  unsafe,  not  for  mere  do- 
mestic quarrels,  where  the  parties  are  equally  at 
fault. 

fEd.    Note. — For    other    cases,    see    Divorce, 
Cent.  Dig.  $$  84-02,  94;  Dec.  Dig.  «=20.] 

2.  DivoRCK  ®=»132— Evidence  — iNDiGNiTraa 
TO  Pebbon. 

In  a  suit  by  a  husband  for  a  divorce  on 
the  ground  that  the  wife  had  offered  such  in- 
dignities to  his  person  as  to  render  his  condition 
intolerable,  a  finding  for  the  defendant  held  not 
i^ainst  the  preponderance  of  the  evidence. 

[Ed._Note. — For    other    cases,    see    Divorce, 
Dec.  Dig.  «=132.] 

3.  Divorce  €=>298  —  Custodt  of  Chiu)  — 
Dauohteb. 

Where  the  chancellor  denied  the  husband  a 
divorce,  the  awarding  to  the  mother  of  the  cus- 
tody of  a  daughter,  who  was  attached  to  both 
parents  but  was  only  eight  years  of  age  and 
needed  her  mother's  care,  was  not  error. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  gj  781-787 ;    Dec.  Dig.  298.] 

4.  DiTOBCE  "SsaSOS— Custody  of  Child— Ob- 
deb — Modification. 

An  order  in  divorce  proceedings,  awarding 
the  custody  of  the  child,  may  be  changed  at  any 
future  time  by  the  chancellor  for  cause.  ' 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  if  793-795;    Dec.  Dig.  <3=>303.] 

6.  Divorce  «=>240  —  Aumony  —  Amount  or 

AlXOWANCK. 

An  order,  requiring  a  husband,  who  was  a 
healthy  man  earning  $125  per  month,  but  in- 
debted to  the  amount  of  $1,300,  to  pay  $05  a 
month  alimony  to  his  wire,  who  was  in  poor 
health  and  who  had  two  children  to  support, 
was  not  erroneous. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent.  Dig.  {{  675-678,  680 ;   Dec.  Dig.  <3=5240.] 

6.  DivoBCB  0=>245—Aximony—Ordeb— Modi- 
fication. 

Under  Kirby's  Dig.  J  2683,  providing  that, 
on  application  of  either  party,  the  court  may 
make  such  alterations  from  time  to  time  as  to 
the  alimony  and  maintenance  as  may  be  proper, 
the  court  can  alter  the  allowance  of  alimony  at 
any  time  when  the  changed  conditions  of  the 
parties  justify  such  action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  gS  691-695 ;  Dec.  Dig.  <g=»246.] 


Appeal  from  Benton  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Suit  for  divorce  by  J.  K.  Meffert  against 
Emma  Meffert.  From  a  decree  denying  di- 
vorce and  awarding  aMniony  and  the  custody 
of  a  child  to  the  wife,  plaintiff  appeals.  Af- 
firmed. 

W.  N.  Ivle,  of  Rogers,  for  appellant  Em- 
ma Meffert,  pro  se. 

HART,  3.  3.  K.  Meffert  sought  a  divorce 
from  Emma  Meffert  on  the  ground  that  she 
had  offered  such  indignities  to  his  person  as 
to  render  his  condition  intolerable.  From  a 
decree  dismissing  his  petition  for  divorce  and 
awarding  his  wife  the  custody  of  their  young 
child  and  allowing  her  alimony,  the  plaintiff 
prosecutes  this  appeal. 

It  appears  from  the  record  that  these  par- 
ties were  married  November  4,  1903,  in  Kan- 
sas City,  Mo.,  by  a  probate  Judge.  The  plain- 
tiff was  a  member  of  the  Methodist  Church 
and  the  defendant  of  the  Roman  Catholic 
Church.  After  their  marriage  they  lived  in 
various  towns  in  the  states  of  Missouri  and 
Oklahoma  until  December,  1911,  when  the 
plaintiff  moved  to  Rogers,  Ark.  The  defend- 
ant joined  her  husband  In  February,  1912. 
Prior  to  this  time  three  children  had  been 
born  as  fruits  of  their  marriage,  two  of 
whom  had  died.  In  November,  1912,  another 
son  was  born  who,  at  the  time  of  the  trial, 
was  15  months  old.  The  other  remaining  liv- 
ing child  was  a  little  daughter,  then  eight 
years  old,  named  Bemlce.  On  the  29th  day  of 
September,  1913,  the  wife  left  her  husband's 
home  and  went  to  visit  her  mother  In  anoth- 
er state.  She  returned  on  the  29th  of  Octo- 
ber, 1913,  and  this  suit  was  Instituted  by 
the  husband  on  the  31st  day  of  October,  1913. 

J.  K.  Meffert  testified  in  bis  own  behalf 
substantially   as  follows: 

"Prior  to  our  marriage  my  wife  agreed  that 
she  would  renounce  the  Catholic  faith,  but  after 
we  were  married  she  refused  to  do  so.  We  liv- 
ed at  various  towns  in  the  state  of  Oklahoma, 
and  in  some  of  these  towns  I  was  a  member  ol 
the  choir  of  the  Methodist  Church.  My  wife 
was  jealous  of  my  attention  to  other  women, 
although  I  never  gave  her  any  cause  to  be  so. 
After  we  came  to  Rogers  I,  to  some  extent, 
engaged  in  church  work  and  was  a  member  of 
the  choir  of  the  Methodist  Church.     My  wife 
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became  jealous  of  1117  attention  to  seyeral  lady 
members  of  the  choir,  but  I  gave  her  no  cause 
to  be  so.  Siie  frequently  cursed  and  abused 
me,  calling  me  a  'dnrn  old  hypocrite,'  or  a 
'damn  old  hypocrite.'  She  seemed  to  be  angered 
because  I  went  to  the  Methodist  Church  and 
carried  our  little  daughter,  Bernice,  there.  She 
was  extravagant  and  very  neglectful  of  our 
home.  On  September  29,  ISiS,  she  left  my 
borne  and  declared  that  she  would  never  return 
to  live  with  me.  She  did  return,  however,  on 
October  20,  1913,  and  pave  a  number  of  reasons 
for  returning.  One  of  them  was  that  she  want- 
ed our  little  daughter,  Bernice,  and  I  refused 
to  let  her  have  lier.  In  a  few  days  I  instituted 
this  suit  for  divorce." 

Several  servant  girls  who  worked  for  the 
parties  to  this  suit  wliile  tUey  lived  at  Rog- 
ers testifled  that  the  plaintiff  was  always 
kind  and  considerate  towards  his  wife,  but 
that  she  frequently  cursed  and  abused  him, 
calling  him  a  "darn  old  hypocrite,"  or  a 
"damn  old  hypocrite,"  and  that  one  of  her 
most  frequent  expressions  was,  "unGod." 
They  stated  that  the  plaintiff  most  of  the 
time  bathed  and  dressed  his  little  daughter 
and  took  her  to  Sunday  school ;  that  his  wife 
objected  to  his  doing  so,  and  objected  to  his 
going  to  choir  practice  and  church  so  often. 
They  said  that  she  frequently  quarreled  with 
him  about  his  church  and  religion  and  used 
profane  and  vulgar  language  to  and  about 
him. 

The  defendant,  Emma  Meffert,  testifled  In 
her  own  behalf  substantially  as  follows: 

"My  husband  and  I  never  had  any  serious 
quarrels  until  we  came  to  Rogers.  Prior  to 
that  time  our  man-ied  life  had  been  a  happy 
one.  I  have  not  been  very  well  since  the  birth 
of  our  daughter  Bernice  who  is  now  eight  years 
of  age.  At  the  time  of  our  marriage  I  was  2.3 
years  old  and  weighed  110  pounds.  I  now 
weigh  only  80  pounds.  After  we  came  to 
Roscrs  and  the  birth  of  our  son  in  November, 
lftl2,  I  got  worse,  and  have  been  ill  most  of  the 
time  since  then.  I  never  objected  to  my  hus- 
band taking  our  little  daughter  to  the  Methodist 
Church  and  Sunday  school,  but,  on  the  contra- 
ry, encouraged  it.  I  felt,  however,  that  he  neg- 
lected me  and  his  home  for  hia  choir  practice  and 
his  church  work.  I  particularly  objected  to 
hia  attention  to  one  of  tlie  female  members  of 
the  choir,  and  told  him  so.  I  never  thought 
there  was  any  criminal  intimacy  between  them, 
and  did  not  charge  him  with  that,  but  I  thought 
he  paid  her  too  much  attention  for  a  mar- 
ried man,  and  complained  about  It.  He  paid  no 
attention  to  my  complaint  I  was  not  extrava- 
gant, and  I  attended  to  my  household  duties  the 
best  I  could,  considering  the  state  of  m.v 
health.  When  I  left  in  September,  1013,  I  had 
no  intention  of  staying  away,  but  went  to  visit 
my  mother.  When  I  returned  home  I  asked  my 
husband  if  he  was  glad  to  see  me,  and  he  re- 
plied that  he  was  not,  pushed  me  away  from 
him,  and  said  that  I  better  go  back  to  Kansas. 
My  mother  lived  there.  I  then  aslcrd  him, 
'VVhnt  about  Bernice?'  and  he  said  that  be  had 
an  old  lady  who  was  coming  to  keep  house  for 
him.  I  told  him  that  I  would  not  leave,  and  he 
replied  that  the  law  would  make  me  go.  Subse- 
quently lie  served  notice  on  me  and  my  brother, 
wlio  had  come  with  me,  to  vacate  the  house. 
I  never  used  profane  or  vulgar  language  to- 
wards or  about  him.  At  times  when  I  was  ex- 
cited I  may  have  used  the  phrase  'unGod.'  I 
had  trouble  with  most  of  the  servant  girls  who 
stayed  witli  me  after  I  came  to  Rogers,  but  this 
was  due  to  the  manner  in  which  they  did  their 
work." 


Other  witnesses,  who  belonged  to  the  Meth- 
odist and  Presbyterian  Churches,  testifleU 
that  they  lived  near  the  home  of  the  parties 
to  this  suit,  and  visited  Mrs.  Meffert  fre- 
quently. They  said  that  she  did  not  use 
profane  or  vulgar  language,  but  that  she  at 
all  times  conducted  herself  as  a  good  wife, 
that  she  was  not  extravagant  and  did  not 
even  dress  as  well  as  her  husband,  and  that 
she  was  nervous  and  excitable  because  she 
had  been  111  ever  since  the  birth  of  her  son 
in  November,  1912.  One  of  these  witnesses 
stated  that  at  the  time  she  left  in  Septem- 
ber, 1913,  she  stated  that  she  was  just  going 
home  on  a  visit.  Others  stated  that  Mr.  Mef- 
fert was  frequently  seen  on  the  streets  with 
one  of  the  members  of  the  choir,  and  that 
this  was  a  source  of  great  worry  and  annoy- 
ance to  his  wife.  One  of  them  stated  that 
on  one  occasion,  shortly  after  the  baby  was 
born,  she  was  called  over  to  attend  Mrs.  Mef- 
fert, who  was  very  ill  at  the  time,  and  that 
while  there  she  saw  Mr.  Meffert  walk  by  the 
house  with  this  member  of  the  choir,  and 
that  he  did  not  stop  to  Inquire  about  his 
wife.  Another  of  the  witnesses  stated  that 
■she  and  Mrs.  Meffert,  while  walking  on  the 
streets  one  day,  saw  Mr.  Meffert  and  the 
member  of  the  choir  above  referred  to,  talk- 
ing. Mr.  Meffert  left  before  they  came  up, 
and  Mrs.  Meffert  said  to  the  young  lady,  "It 
Is  funny  to  me  that  I  never  see  you  without 
you  are  talking  to  my  husband,"  and  the 
young  lady  answered,  "Maybe  you  don't  like 
it"  Then  Mrs.  Meffert  said,  "No,  I  don't  like 
it,"  and  the  young  lady  again  replied,  "You 
surely  don't  trust  him-" 

A  physician  who  had  attended  Mrs.  Mef- 
fert for  about  a  year  prior  to  the  time  he  tes- 
tifled said  she  had,  during  all  that  time,  been 
In  a  very  nervous  condition,  and  that  he  had 
several  times  feared  she  vrould  break  down 
with  nervous  prostration.  He  testifled  that 
her  condition  rendered  her  highly  excitable, 
and  that  she  was  at  all  times  very  nervous. 

The  record  in  this  case  Is  very  long  and 
other  matters  testifled  to  by  the  various  wit- 
nesses might  be  set  out  at  great  length,  but 
we  do  not  think  a  detailed  statement  of  the 
evidence  or  a  specific  review  of  it  would  be 
of  any  value  to  the  parties  to  this  suit,  or 
be  of  any  use  to  future  actions  as  a  prece- 
dent. For  In  determining  what  Indignities 
to  the  person  are  sufflcient  to  render  one's 
condition  intolerable,  regard  must  be  had  to 
the  jiarticular  circumstances  of  each  case  and 
to  the  mental  and  physical  condition  of  the 
party  charged. 

[11  This  action  was  brought  under  the 
flfth  subdivision  of  section  2672  of  Klrby's 
Discst.  In  discussing  the  provisions  of  the 
latter  dause  of  that  section  In  the  case  of 
Gate  V.  Gate,  53  Ark.  484, 14  S.  W.  675,  Chief 
Justice  Cockrill  sald> 

"The  latter  provision  does  not  require  that 
a  party  shall  snow  that  she,  or  he,  lives  in  a 
Rtate  of  danger  or  apprehension  of  personal  vio- 
lence, in  order  to  warrant  .iudicial  interference. 
Haley  v.  Haley,  44  Arlc.  429.  But  the  court! 
are  not  quick  to  interfere  in  domestic  quarrels. 
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and  where  the  parties  are  eqnally  at  fanlt,  it 
must  be  shown  at  least  that  there  is  something 
that  makes  cohabitation  unsafe  to  move  the 
courts  to  interfere.  Unhappiness  sufficient  to 
render  the  condition  of  both  parties  intolerable 
may  arise  from  the  mutual  neglect  of  the  con- 
ju^  duties;  but  when  the  parties  are  thus  at 
fault,  the  remedy  must  be  sought  by  them,  not 
in  the  courts,  but  in  the  reformation  of  their 
conduct.  The  remedy  is  in  their  own  hands, 
and,  until  it  has  been  tried  without  effect  by 
the  party  complaining,  the  courts  will  not  give 
effect  to  the  complaint.  Until  this  home  reme- 
dy has  been  tested  and  failed,  the  condition  of 
each  may  be  said  to  be  due  to  his  or  her  own 
acts,  and  one  must  bear  the  consequences  of  his 
own  misconduct." 

See,  also,  Arnold  v.  Arnold,  170  S.  W.  486. 

So  It  may  be  said  that  the  remedy  of  ab- 
solute divorce  contemplated  by  this  clause  ot 
our  statute  is  for  evils  which  are  unavoida- 
ble and  unendurable,  and  which  cannot  be 
relieved  by  any  exertions  of  the  party  seelt- 
ing  the  aid  of  the  courts.  In  Hoff  v.  Hoff, 
48  Mich.  281, 12  N.  W.  160,  Mr.  Justice  Cooley 
said: 

"It  is  as  true  of  divorce  cases  as  of  any 
others  that  a  party  must  come  into  a  court  of 
equity  with  dean  hands.  Divorce  laws  are 
made  to  give  relief  to  the  innocent,  not  to  the 
guilty." 

[2]  We  have  read  the  long  record  in  this 
case  with  much  care,  and  have  come  to  the 
conclusion  that  when  the  evidence  is  stripped 
of  the  insinuations  and  innuendoes  of  the 
parties  and  their  witnesses  it  falls  short  of 
maldng  a  case  in  favor  of  the  plaintiff.  The 
plaintiff  testified  that  his  wife  had  always 
been  of  a  jealous  disposition,  and  had  been 
Jealous  of  his  harmless  attentions  to  women 
before  they  came  to  Rogers.  His  wife  de- 
nied this.  She  said  their  married  life  had 
been  happy  until  they  came  to  Rogers.  Be 
that  as  it  may,  there  is  no  testimony  tend- 
ing to  corroborate  the  husband  as  to  what 
occurred  before  the  parties  moved  to  Rogers 
and  his  right  to  relief  must  be  predicated  up- 
on the  occurrences  at  Rogers.  The  record 
shows  that  after  they  came  to  Rogers  their 
married  life  was  not  a  happy  one.  Each  par- 
ty, as  is  usual  in  such  cases,  laid  the  blame 
on  the  other.  The  husband  testified'  that  the 
wife  neglected  their  home,  that  she  was  ex- 
travagant and  seriously  objected  to  his 
church  connection,  and  that  she  objected  his 
talcing  his  little  girl  to  church  and  Sunday 
school.  He  testified  that  she  sneered  at  his 
religion,  and  studiously  adopted  a  contemptu- 
ous manner  toward  him.  His  testimony  is 
corrolwrated,  in  a  general  way,  by  the  vari- 
ous servants  who  worked  *for  them  during 
this  time.  But  when  the  testimony  is  ana- 
lyzed, we  think  it  falls  far  short  of  estab- 
lishing the  contention  of  the  plaintiff.  For 
instance,  on  one  occasion,  according  to  the 
record,  they  had  a  violent  quarrel  about 
their  religion,  but  it  came  up  in  this  way:  A 
neighbor's  servant  girl,  who  belonged  to  the 
Catholic  Church,  was  visiting  their  servant 
girl,  who  was  a  member  of  the  Methodist 
Church.    The  servant  girl  of  the  parties  to 


this  suit,  made  some  very  derogatory  re- 
marks about  the  priests  of  the  Catholic 
Church.  This  angered  the  defendant,  and 
she  began  to  upbraid  the  servant  for  it  The 
husband  took  the  part  of  the  servant,  and 
said  she  had  a  right  to  say  what  she  pleased. 
At  other  times  the  wife  made  harsh  remarks 
about  the  husband,  but  for  the  most  part  it 
was  because  she  objected  to  bis  attention  to 
a  member  of  the  choir  and  to  his  refusal  to 
cease  such  attention.  She  admits  that  on 
several  occasions  she  called  him  a  dam  old 
hypocrite,  and  says  that  she  did  this  because 
of  something  he  had  said  which  angered  her. 
She  admits  that  she  was  very  nervous  and 
easily  excited,  but  denies  that  when  she  left 
home  in  September,  1913,  she  had  no  inten- 
tion of  returning,  but,  on  the  contrary,  said 
it  was  her  Intention  to  return  home  and  to 
live  with  her  husband.  Instead  of  being  an 
extravagant  woman  as  her  husband  testi- 
fied, her  neighbors  testified  that  she  was  a 
frugal  one,  and  that  her  husband  dressed 
very  much  better  than  she  did.  They  also 
said  that  instead  of  being  a  coarse  and  vul- 
gar woman  her  conduct  was  always  exem- 
plary, and  that  there  was  nothing  about  her 
life  which  indicated  that  she  was  accustom- 
ed to  use  profane  or  vulgar  language.  Ac- 
cording to  the  testimony  of  defendant  and 
her  witnesses,  she  did  not  object  to  their  lit- 
tle daughter  going  to  church  and  Sunday 
school,  but  on  the  contrary  encouraged  her 
to  do  so. 

When  the  whole  situation  Is  summed  up 
and  the  surrounding  circumstances  taken  in- 
to consideration,  it  seems  that  the  parties  to 
this  suit  were  in  the  habit  of  quarreling  fre- 
quently, but  that  these  quarrels  vfere  due  to 
their  differences  in  religion  and  to  the  fact 
that  the  wife  objected  to  bis  paying  too  much 
attention  to  a  member  of  the  choir.  The  rec- 
ord shows  that  the  husband  was  a  strong, 
healthy  man,  and  that  the  wife  vr&a  a  weak, 
nervous  woman,  easily  excited.  They  both 
seemed  to  be  devoted  to  their  daughter,  and 
they  do  not  seem  to  have  any  settled  dis- 
like for  each  other.  There  appears  to  have 
been  nothing  in  the  conduct  of  the  husband 
with  the  member  of  the  choir  referred  to  in 
this  record  other  than  that  which  may  be 
characterized  under  the  well-known  term, 
"flirting."  Still  the  husband  persisted  in  his 
attention  to  her  after  he  knew  that  his  wife 
objected  to  it.  He  knew  that  his  wife's  con- 
dition was  such  that  she  was  easily  excited 
and,  under  the  circumstances,  he  should  have 
refrained  from  paying  any  further  attention 
to  another  woman,  but  should  have  devoted 
his  life  to  his  wife  and  children.  If  the  par- 
ties had  practiced  the  principles  of  their  re- 
ligion, Instead  of  talking  at>out  them  so 
much,  it  is  probable  that  their  family  differ- 
ences would  have  adjusted  themselves.  Un- 
der their  marriage  vows  it  was  their  duty  to 
exercise  mutual  forbearance  and  tolerance  of 
the  faults  of  each,  and  to  bear  the  burdens 
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incident  to  the  marriage  relation  and  to  life 
itself. 

Neither  of  the  parties  to  this  suit  is  vi- 
cious or  Immoral.  As  above  stated,  they  both 
seem  to  be  devoted  to  their  little  daughter, 
and  there  seems  to  be  no  substantial  reason 
why  they  may  not  live  together  In  peace,  if 
not  in  happiness.  The  record  does  not  show 
anything  In  the  life  of  either  of  these  par- 
ties which  makes  It  impracticable  for  them 
to  again  live  together. 

The  chancellor  found  the  Issues  In  regard 
to  the  divorce  in  favor  of  the  defendant,  and 
when  the  whole  record  is  considered  we  are 
of  the  opinion  that  ills  finding  Is  not  against 
the  preponderance  of  the  testimony. 

[3]  The  chancellor  also  awarded  the  custo- 
dy of  the  daughter  to  the  mother.  At  the 
time  the  case  was  beard  and  determined  by 
the  chancellor  Bernice  was  eight  years  old. 
The  testimony  shows  that  both  of  her  par- 
ents were  devoted  to  her,  and  that  prior  to 
the  unhappy  conditions  brought  about  by  tbds 
suit  she  was  very  devoted  to  both  her  par- 
ents. Considering  her  tender  age  and  the 
fact  that  she  needs  a  mother's  care,  we  do 
not  think  the  chancellor  erred  in  awarding 
her  custody  to  the  mother.  The  father  was 
given  the  right  to  visit  the  child  at  all  proper 
times,  and  she  may  be  the  means  of  bringing 
about  a  reconciliation  between  them. 

[4]  It  must  be  remembered,  however,  that 
the  order  of  the  court  awarding  the  child  to 
the  mother  is  not  a  final  one,  and  that  it  may 
be  changed  at  any  future  time  by  the  chancel- 
lor far  cause.  It  then  behooves  the  parties 
to  this  suit  to  teach  the  child  to  love  and 
respect  both  its  parents.  If  either  of  the  par- 
ents should  try  to  teach  the  child  disrespect 
to  the  other,  this  course,  if  persisted  in,  might 
be  a  ground  for  the  chancellor  to  change  the 
custody  of  the  child  tf  the  mother  should  be 
the  guilty  party,  or  to  restrict  the  visits  of 
the  father  should  he  be  in  fault  in  that  re- 
spect 

[5]  The  record  shows  that  the  husband  is 
in  debt  about  $1,300,  that  he  was  agent  of 
the  railway  company  at  Rogers,  and  that  bis 
salary  was  $125  per  month.  The  court  award- 
ed to  the  defendant  the  sum  of  $(35  per 
month  alimony.  Under  the  circumstances  we 
cannot  say  that  the  chancellor  erred.  The 
huHband  is  a  stout,  robust  man  in  tlie  prime 
of  life,  and  the  wife  is  a  weak  nervous  wo- 
man who,  while  devoted  to  her  two  children 
and  capable  of  taking  care  of  them,  is  not 
capable  of  earning  any  money  by  her  own 
exertions.  It  is  the  duty  of  the  husband  to 
support  his  family ;  but  it  is  equally  the  duty 
of  the  family  to  reside  with  him.  The  award 
of  alimony  made  by  the  chancellor  is  subject 
to  alteration  under  changed  conditions. 

The  record  shows  that  the  husband  order- 
ed his  wife  out  of  the  house  after  she  re- 
turned from  a  visit  to  her  mother  in  the  fall 
of  1013.    He  claims  that  he  has  good  reasons 


for  doing  so,  but  the  court  has  held  other- 
wise. His  wife  said  she  had  come  home  to 
again  live  with  her  husband,  and  it  Is  her 
duty  to  do  so  if  be  should  honestly  and  in 
good  faith  repent  and  ask  her  to  come  home 
again. 

(6]  Section  2683  of  Kirby's  Digest  provides 
that  upon  the  application  of  either  party  the 
court  may  make  such  alterations  from  time 
to  time  as  to  the  allowance  of  alimony  and 
maintenance  as  may  be  proper.  Under  this 
clause  of  our  statute  the  court  has  the  pow- 
er to  alter  the  allowance  of  alimony  at  any 
time  when  the  changed  conditions  of  the  par- 
ties justifies  such  action.  Pryor  v.  Pryor,  88 
Ark.  302,  114  S.  W.  700,  129  Am  St  Rep. 
102. 

The  decree  will  be  affirmed. 


YOWEIili  T.  rr.  SMITH  FURB  MILK  CO. 
(No.  387.) 

(Supreme  Court  of  Arkansas.    May  17,  1015.) 

Appeai,  anp  Errob  «=»368— Decisions  Ap- 
pealable —   STIFXnC&TIONS    FOB  JUDGMENT 

Absoli;te. 

Under  the  express  provisions  of  Kirby's 
Dig.  §  1188,  an  appeal  from  an  order  granting  a 
new  trial  is  ineffectual,  unless  the  notice  of  ap- 
peal contains  an  assent  by  appellant  that  if  the 
order  be  atflrmed  judgment  absolute  shall  be 
rendered  against  him,  and  an  appeal  from  such 
an  order  taken  without  complying  with  the  stat- 
ute will  therefore  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1097;   Dec.  Dig.  iS=>368.] 

Appeal  from  Circuit  Court,  Sebastian 
County;   Daniel  Hon,  Judge. 

Action  by  James  Yowell  against  the  Port 
Smith  Pure  Milk  Company.  From  an  order 
sustaining  a  motion  by  defendant  for  a  new 
trial,  plalntUI  appeals.    Appeal  dismissed. 

Holland  &  Holland,  of  Ft  Smith,  for  ap- 
pellant H.  C.  Mechem,  of  Ft  Smith,  for  ap- 
pellee. 

WOOD,  J.  This  appeal  is  prosecuted  from 
an  order  of  the  circuit  court  sustaining  a 
motion  for  a  new  trial  in  behalf  of  appellee 
who  was  the  defendant  below.  Appellant  at- 
tempts to  appeal  from  an  order  of  the  trial 
court  granting  api)ellce  a  new  trial. 

Section  1188  of  Kirby's  Digest  provides,  in 
part: 

"But  no  appeal  to  the  Supreme  Court  from  an 
order  granting  a  new  trial,  in  a  case  made  or 
bill  of  exceptions,  shall  be  efTectual  for  any  pur- 
pose, unless  the  notice  of  appeal  contains  an  as- 
sent on  the  part  of  the  appellant  that,  if  the  or- 
der be  affirmed,  judgment  absolute  shall  be  ren- 
dered against  the  appellant." 

The  appellant  does  not  show  that  he  has 
complied  with  this  statute;  therefore  his  at- 
tempted appeal  cannot  avail  him.  See  St.  L., 
I.  M.  &  S.  Ry.  Co.  V.  Hlx,  101  Ark.  90,  141  S. 
W.  492. 

The  appeal  is  therefore  dismissed. 


SssFor  oUier  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgasu  and  Indexu 
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HTDHICK  T.  ST.  LOUIS,  I.  M.  &  S.  ET.  00. 

(No.  376.) 

(Supreme  Court  of  Arkansas.     May  10,  1915.) 

JUDOMENT  ®=»597  —  Estoppel  —  Identity  of 
Cadsks  of  Action— Pebsonai,  Injubies— 
Pain  and  SnirEBiNO — Loss  or  E^abminq 
Capacitt. 

Where  a  passenger  sued  for  injuries  sus- 
tained while  alighting  from  defendant's  railroad 
train,  and  at  the  time  of  instituting  the  action 
and  of  trial  plaintiff  was  under  sentence  for 
11  years  in  the  penitentiary  for  murder,  he 
therefore  dismissing  his  cause  of  action  as  to 
loss  of  time  and  diminished  earnin;;  capacity, 
and  recovering  only  for  pain  and  suffering,  medi- 
cal attention,  disfigurement,  and  humiliation,  he 
could  not  subsequently  sue  for  loss  of  time  and 
diminished  earning  capacity,  after  pardon ;  since 
a  party  injured  must  demand  all  damages  which 
be  suffers  or  will  suffer  from  the  cause  of  ac- 
tion sued  on,  it  being  impossible  to  split  a 
cause  and  bring  successive  suits  for  parts,  be- 
cause the  plaintiff  may  not  be  able  at  first  to 
prove  all  the  items  of  the  demand  or  because 
all  the  damages  have  not  been  suffered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1062-1066,  1112;  Dec,  Dig.  «=» 
C»7.] 

Appeal  from  Circuit  Court,  Cross  County ; 
W.  J.  Driver,  Judge. 

Action  by  I.  P.  Ilydrlck  agalast  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  tor  defendant,  and 
plalntiir  appeals.    Affirmed. 

M.  B.  Norfleet  and  J.  M.  Prewett,  both  of 
Forrest  City,  lor  appellant  Ti'oy  Pace,  of 
Uttle  Rock,  and  Gordon  Frlerson,  of  Jones- 
boro,  for  appellee. 

HART,  J.  On  the  31st  day  of  October, 
1914.  I.  P.  Hydride  insUtuted  this  action 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  him  while  alighting  from 
one  of  defendant's  passenger  trains  in  conse- 
quence of  the  alleged  negligence  of  the  de- 
fendant 

Tbe  defendant  Interposed  the  plea  of  res 
Judicata  upon  the  following  facts:  On  the 
17th  day  of  May,  1912,  Hydrick  was  a  pas- 
senger on  one  of  defendant's  passenger  trains 
from  Newport  to  Swifton.  After  the  train 
stopped  at  Swifton  it  was  suddenly  Jerked 
forward  with  great  violence,  and  thereby 
caused  Hydrick  to  be  injured  while  he  was 
alighting  from  the  train.  He  instituted  an 
action  against  the  railway  company  to  re- 
cover damages  for  the  injury  sustained.  In 
1911  he  was  convicted  of  murder  in  the  sec- 
ond degree,  and  was  sentenced  to  serve  11 
years  In  the  state  penitentiary.  The  Judg- 
ment and  sentence  of  conviction  were  in  ef- 
fect at  the  time  he  instituted  snld  action  and 
at  tbe  time  of  the  trial.  Before  the  case  was 
submitted  to  the  Jury  he  dismissed  his  cause 
of  action  as  to  tbe  loss  of  time  and  diminish- 
ed earning  capacity,  and  the  only  elements 
of  damage  submitted  to  the  jury  were  those 


of  pain  and  sutterlng,  medical  attention,  dis- 
figurement, and  humiliation  arising  from  said 
disfigurement.  The  Jury^und  for  the  plain- 
tiff, and  assessed  his  damages  at  $7,749.  Tbe 
defendant  railway  company  appealed  to  the 
Supreme  Court,  and  the  Judgment  was  af- 
firmed. See  St  L.,  I.  M.  &  8.  Ry.  Co.  v.  Hy- 
drick, 109  Ark.  231,  160  S.  W.  861.  Subse- 
quently Hydrick  was  pardoned  by  the  Gov- 
ernor, and  thereafter  instituted  this  action 
to  recoyer  damages  for  the  same  injury ;  his 
contention  being  that  because  he  was  par- 
doned by  the  Governor  be  is  now  entitled  to 
recover  for  his  loss  of  time  and  diminished 
earning  capacity.  The  circuit  court  sustain- 
ed the  plea  of  res  adjudlcata,  and  the  plain- 
tiff has  appealed. 

The  Judgment  of  the  circuit  court  was 
right  The  cause  of  action  and  the  damages 
recovered  therefor  are  an  entirety.  The  par- 
ty Injured  must  demand  all  tbe  damages 
which  he  has  suffered  or  ever  will  suffer 
from  the  injury,  grievance,  or  cause  of  ac- 
tion upon  which  his  action  is  founded.  He 
cannot  split  a  cause  of  action  and  bring  suc- 
cessive suits  for  parts  because  he  may  not 
be  able  at 'first  to  prove  all  the  items  of  the 
demand,  or  because  all  the  daumges  have 
not  been  suffered.  If  be  attempt  to  do  so, 
a  recovery  in  the  first  suit,  though  for  less 
than  his  whole  demand,  will  be  a  bar  to  the 
second  action.  See  1  Sutherland  on  Dam- 
ages (3d  Ed.)  §  106,  In  volume  4,  }  1251, 
the  same  author  says: 

"A  personal  injury  from  a  single  wrongful 
act  or  ne:;ligence  is  an  entirety,  and  affords 
grounds  for  only  one  action.  In  that  action 
i-ecovery  may  be  had  for  all  damages  suffered  up 
to  the  time  of  tbe  trial  and  for  all  that  are 
shown  to  be  reasonably  certain  or  probable  to 
be  suffered  in  the  future,  or  such  as  it  is  fair 
to  believe  will  be  so  suffered.  Such  prospective 
damages  may  include  compensation  for  i)ain, 
disability,  and  expenses.  For  this  reason  it  is 
important  in  cases  of  serious  injury  to  deter- 
mine the  permanence  of  any  disability  or  reduc- 
tion of  working  capacity  or  impairing  effect 
upon  the  health  resulting  therefrom." 

See,  also.  Black  on  Judgments,  vol.  2,  § 
738;  Freeman  on  Judgments,  vol.  1,  g  241; 
Hale  on  Torts,  §  114. 

In  Foss  V.  \Miltehouse,  94  Me.  491,  48  Atl. 
109,  the  rule  is  stated  as  follows: 

"It  is  common  learning  that  a  plaintiff  cannot 
thus  split  up  a  cause  of  action,  and  bring  sev- 
eral actions  for  the  different  items  of  damage 
resulting  from  the  one  cause  of  action.  If  he 
does  bring  an  action  for  some  only  of  such  items 
of  damage,  be  is  barred  from  bringing  another 
action  for  any  other  items  of  damt^e  from  the 
same  cause." 

In  Warner  v.  Bacon,  8  Gray  (Mass.)  397, 
69  Am.  Dec.  253,  the  rule  is  thus  tersely 
stated: 

"A  fresh  action  cannot  be  brought  unless 
there  bo  both  a  new  unlawful  act  and  fresh 
damage." 

See,  also,  City  of  North  Vernon  v.  Voegler, 
103  Ind.  314,  2  N.  E.  821 ;  Curtlss  v.  Roches- 
ter &  Syracuse  Railroad  Co.,  20  Barb.  (N.  T.) 
2S2. 
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In  the  appUcatlon  of  these  general  prin- 
ciples It  is  held  that,  where  a  deceased  In  his 
lifetime  brings  an  action  and  recovers  dam- 
ages for  injuries  sustained,  his  representa- 
tive cannot  maintain  an  action  for  damages 
where  death  results  from  the  same  injury 
for  which  the  recovery  was  had.  This  is  so 
because  there  can  be  only  one  recovery,  and 
a  recovery  adjudicates  the  whole  right.  3 
Elliott  on  Railroads  (2d  Ed.)  t  1375. 

The  defendant  was  guilty  of  but  one  wrong, 
and  can  be  subjected  to  but  one  action  for  It 
by  the  same  party.  The  recovery  in  the  first 
action  is  a  bar  to  the  present  action. 

The  Judgment  will  be  affirmed. 


MOORB  et  al.  r.  MORRIS  et  al.     (No.  384.) 
(Supreme  Court  of  Arkansas.     May  17,  1915.) 

1.  Quieting  Title  <3=9l2  —  Pebsons  Enti- 
tled —  Innocent  Pubchaseb  fbom  Pat- 
entees. 

Where  defendant  had  a  clear  paper  title 
to  the  land  in  controversy,  having  purchased  the 
title  o£  the  heirs  of  a  patentee  of  the  United 
States  and  the  state  without  notice  of  any  claim 
of  title  by  adverse  possession  since  those  hold- 
ing under  plaintiffs'  ancestor,  the  original  ad- 
verse occupant  bad  abandoned  possession,  while 
the  deed  under  which  the  ancestor  claimed  was 
destroyed  of  record,  he  was  entitled  to  a  decree 
quieting  his  title  to  the  laud. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  H  44,  45 ;    Dec.  Dig.  «=»12.] 

2.  Vendob  and  Pubchaseb  ^=244  —  Pus- 
cuASER  from  Patentees  —  Good  Faith  — 
Sufficiency  op  Evidence. 

In  a  suit  to  recover  possession  of  land,  evi- 
dence held  sufScient  to  show  that  defendant, 
plaintiff  in  cross-action  to  quiet  title,  had  pur- 
chased the  title  of  patentees  of  such  land  with- 
out notice  of  any  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g|  609-611;  Dec.  Dig. 
<g=>244.] 

3.  Vendob  and  Pubchaseb  ^=9229— Deeds— 

ReCOBDINO— XOTICE. 

A  purchaser  of  land  is  not  chargeable  with 
constructive  notice  of  a  deed  to  the  land,  which 
is  not  in  his  chain  of  title. 

[Kd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §|  477-404;  Dec.  Dig. 
«=»229.] 

4.  Vendob  and  Purcha.seb  ®=»229— Notice— 
Persons  ii;NTiTLED— Quitclaim  Deed. 

A  purchaser  of  the  paper  title  of  heirs  of  a 
IMttentee  of  land  to  which  there  was  a  claim  of 
title  by  adverse  possession  was  not  chargeable 
with  notice  of  the  adverse  claim,  because  he 
held  under  a  quitclaim  deed ;  the  mere  fact  of 
such  a  holding  not  being  sufficient  to  defeat  the 
claim  of  an  innocent  purchaser,  but  being  mere- 
ly a  circumstance  to  be  considered  in  determin- 
ing wlicther  the  grantee  is  in  fact  an  innocent 
purchaser. 

[KA.  Note.- For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §{  477-Hi94;  Dec.  Dig. 
«=922t).] 

5.  Adverse  Possession  ^=»87  —  Reacqttisi- 
TioN  OF  Title— Payment  of  Taxes— Stat- 
ute —  "Unimproved  and  Uninclosed 
Land.'' 

Under  Acts  1809,  p.  1.33,  providing  for  the 
confirmation  of  titles  to  wild  or  improved  laud, 
section  5,  providing  that  if  the  petitioner  cannot 
show  a  perfect  claim  of  title  it  shall  be  held  to 


constitute  a  prima  facie  title  if  he  shall  show 
that  he  and  those  under  whom  he  claims  had 
color  of  title  for  more  than  seven  years,  and  for 
such  i>eriod  continuously  paid  taxes  on  the  land, 
where  patentees  to  land  had  lost  the  title  there- 
to by  adverse  possession,  and,  upon  abandon- 
ment of  such  land  by  the  adverse  occupants, 
whereupon  it  was  allowed  to  return  to  a  state 
of  nature,  paid  taxes  thereon  for  more  than  sev- 
en years,  such  patentees  reacquired  title,  which 
they  passed  to  their  grantee,  since  "unimproved' 
and  uninclosed  land,'  to  which  alone  the  stat- 
ute applies,  means  lands,  once  improved,  that 
have  reverted  to  a  state  of  nature,  as  well  as 
lands  that  have  never  been  improved. 

[I'M.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  504-532;  Dee.  Dig.  <S=> 
87. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unimproved ;  Unin- 
closed Land.] 

Appeal  from  Clay  Chancery  Court;  Chas. 
D.  Prierson,  Chancellor. 

Action  to  recover  possession  of  land  by 
Jesse  Morris  and  Julia  A.  Brown,  against  J. 
N.  Moore  and  others.  The  cause  was  trans- 
ferred to  equity,  Moore  fiUug  a  cross-com- 
plaint asking  that  his  title  be  quieted.  De- 
cree for  plaintiffs,  and  Moore  appeals.  Re- 
versed, and  cause  remanded,  with  directions 
to  enter  decree  for  Moore. 

Block  &  Klrsch,  of  Paragould,  for  appel- 
lant. Spence  &  Dudley,  of  Piggott,  for  ap- 
pellees. 

McCULLOCH,  C.  J.  This  controversy  con- 
cerns the  title  to  a  tract  of  land  in  Clay  coun- 
ty. Ark.,  containing  80  acres,  and  described 
as  the  E.  ^  of  the  N.  E.  %,  section  18, 
townsliip  21  north,  range  6  east  Appellant 
has  a  clear  paper  title.  The  land  was  pat- 
ented by  the  United  States  to  the  state  of 
Arkansas  July  5,  1856,  and  the  state  in  turn 
patented  to  P.  K.  Lester  and  T.  J.  Melon. 
Melon  quitclaimed  to  Lester  and  the  heirs  of 
the  latter,  who  died  Intestate  in  the  year 
1877,  sold  and  conveyed  the  land  to  appel- 
lant in  February,  1911.  Appellees  dalm  title 
under  their  ancestor,  Louis  De  Moss,  and  at- 
tempt to  prove  that  the  latter  acquired  title 
by  adverse  possession.  They  instituted  this 
action  at  law  to  recover  the  possession  of  the 
land  from  appellant,  and  on  the  iatter's  mo- 
tion the  cause  was  transferred  to  equity, 
where  he  filed  a  cross-complaint  asking  that 
his  title  be  quieted.  Appellees  undertook  to 
8how  tbat  a  conveyance  was  executed  by  one 
Shultz  to  De  Moss,  dated  March  10,  1852. 
and  actual  occupancy  of  the  land  by  De  Moss 
for  a  period  of  more  than  seven  years.  The 
proof  shows  that  De  Moss  entered  upon  the 
land  in  the  year  1862  and  built  a  house 
thereon,  and  cleared  and  put  in  cultivation 
a  considerable  portion  of  the  land,  the  quan- 
tity varying,  according  to  the  testimony  of 
witnesses,  from  25  to  60  acres.  He  lived  on 
the  land  until  his  death,  which  occurred  in 
1860,  and  was  buried  there  in  a  private  bury- 
ing ground.  His  widow  married  again,  but 
continued  to  occupy  the  land  and  rent  it  out 
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to  tenants  until  she  died  In  1873,  and  tbe 
land  was  controlled  by  a  guardian  of  one  of 
the  heirs,  who  was  a  minor,  for  several 
years  thereafter.  The  land  was  subsequently 
abandoned — ^the  exact  time  is  not  shown  in 
the  record — and  the  house  was  destroyed  by 
flre,  the  fences  rotted  down  and  became  ob- 
literated, and  the  cleared  lands  grew  up 
again.  The  land  remained  In  that  condition 
until  about  1905  or  1906,  when  a  man  by  the 
name  of  Sharp  purchased  a  small  tract  ad- 
joining this  land,  and  In  clearing  it  np  got  a 
few  acres  over  the  line.  After  Sharp  left  the 
place,  a  man  named  Phillips,  with  tils  family, 
moved  into  the  house,  in  1907,  and  continued 
to  enlarge  and  fence  the  clearing  on  the  land 
In  controversy.  At  the  time  appellant  pur- 
chased the  land  from  the  Lester  heirs,  Phil- 
lips' widow  was  occupying  It ;  that  is  to  say, 
she  was  living  in  the  house  on  the  adjoining 
Sharp  land  and  was  cultivating  the  newly 
cleared  land  on  the  place  in  controversy. 
There  is  a  controversy  as  to  the  amount  of 
the  cleared  land  at  that  time.  The  testimony 
adduced  by  appellant  tends  to  show  that 
there  were  only  19  acres,  but  the  testimony 
adduced  by  the  other  side  tends  to  show  a 
mnch  larger  quantity.  Neither  Phillips  nor 
his  wife  asserted  any  title  to  the  land,  and 
never  attorned  to  any  one  as  landlord  until 
after  the  purchase  by  appellant,  when  Mrs. 
Boyd  (formerly  Mrs.  Phillips)  attorned  to 
appellant  and  executed  to  him  a  rental  con- 
tract for  the  year  1911.  Phillips  and  his 
wife  were  mere  "squatters"  on  the  land  and, 
as  before  stated,  asserted  no  claim  of  owner- 
ship. About  two  weeks  before  appellant  pur- 
chased the  land  from  the  Lester  heirs,  he 
went  to  see  the  occupant,  Mrs.  Boyd,  and  she 
told  him  that  she  was  not  asserting  any 
claim  to  it,  but  said  that  she  had  as  much 
right  to  It  as  any  one  else.  Thereupon  he 
went  over  to  another  county,  where  the  Les- 
ter heirs  lived,  and  made  the  purchase  for 
the  snm  of  $1,000.  One  hundred  dollars  was 
paid  in  cash,  and  the  remainder  was  paid  on 
a  subsequent  date.  The  I^ester  heirs  execut- 
ed to  appellant  a  si)eclal  warranty  deed, 
which  was  subsequently  lost  or  destroyed, 
and  a  quitclaim  deed  was  then  executed. 

Appellant  testified  that  at  the  time  he  made 
the  purchase  he  had  no  information  what- 
ever that  appellees  or  any  one  else  made  any 
claim  to  the  land,  or  that  there  had  ever 
been  any  occupancy  of  the  land  by  De  Moss. 
He  is  corroborated  in  this  by  other  wltness- 
ea  One  of  the  Lester  heirs  testified  that  he 
bad  never  heard  of  the  De  Moss  heirs  as- 
serting any  claim  to  the  land  until  after  It 
was  sold  to  appellant,  or  that  the  land  had 
ever  been  occupied  by  De  Moss.  The  testi- 
mony shows  clearly  that  as  far  back  as  the 
year  1898  all  the  improvements  on  the  land 
bad  been  destroyed,  and  that  it  had  grown  up 
with  timber.  In  other  words,  it  had  returned 
to  its  wUd  state  of  nature,  leaving  very  little 
evidences  of  any  Improvements  ever  having 
been  made.    The  testimony  adduced  by  ap- 


I  pelleee  does  not  tend  to  show  that  any  claim 
was  asserted  by  the  De  Moss  heirs  until  after 
the  purchase  by  appellant,  nor  does  it  show 
that  appellant  had  any  Information  that 
there  was  a  claim  made  by  the  De  Moss  heirs 
except  that  Mrs.  Boyd  testified  that  when  ap- 
pellant came  to  see  her  about  the  land  be 
showed  her  a  deed,  and  said  that  it  was  a 
deed  from  the  De  Moss  heirs.  This,  however, 
was  contradicted,  and  we  think  the  pre- 
ponderance of  the  testimony  is  against  the 
conclusion  that  appellant  made  any  such 
statement  to  Mrs.  Boyd.  The  evidence  es- 
tabUsfaes  clearly  the  fact,  we  think,  that  ap- 
pellant was  entirely  innocent  of  any  knowl- 
edge or  information  that  there  nvas  an  ad- 
verse claim  to  the  land  at  the  time  he  made 
the  purchase  from  the  Lester  heirs.  The  tax 
receipts  exhibited  in  the  record  show  that  the 
Lester  heirs  paid  the  taxes  on  the  land  con- 
tinuously from  the  year  1892  up  to  the  time 
the  sale  was  made  to  appellant.  One  of  the 
heirs  testified  that  Lester  had  always  paid 
taxes  on  the  land,  but  there  is  no  evidence 
of  it  in  the  way  of  tax  receipts  exhibited 
prior  to  the  year  1S92.  It  seems  that  the  rec- 
ord of  Clay  county  was  destroyed  by  flre 
that  year.  All  the  records,  Including  the  rec- 
ords of  deeds,  were  destroyed.  The  only 
evidence  of  the  alleged  conveyance  from 
Shultz  to  De  Moss  is  that  deduced  from  the 
books  of  an  abstractor  of  titles.  There  was 
no  official  record,  in  other  words,  showing 
this  deed.  The  abstract  Ixioks  contain  a  no- 
tation indicating  that  there  was  an  error  in 
the  description  as  to  the  particular  tovrashlp. 
indicating  that  the  record  showed  the  town 
ship  to  be  21  east  The  abstractor  testified 
that  from  his  recollection  in  copying  the  ab- 
stract, and  from  what  he  could  infer  from  the 
notation,  the  range  number  was  correct,  but 
that  there  was  a  clerical  error  in  the  record 
of  the  township  number. 

[1-4]  It  may  be  conceded  (without  so  de- 
ciding) that  appellees  have  made  sufficient 
showing  to  establish  title  in  their  ancestor 
by  adverse  possession  under  color  of  title; 
nevertheless  the  testimony  shows  very  clear- 
ly that  appellant  is  entitled  to  have  a  decree 
quieting  his  title  and  declaring  bis  right  of 
possession.  This  results  upon  two  dlslinct 
grounds.  In  the  first  place,  appellant  was 
an  innocent  purchaser  for  value.  According 
to  the  undisputed  testimony,  the  occupancy 
of  the  heirs  of  De  Moss  had  been  abandoned 
several  years  prior  to  the  year  1887.  The 
testimony  of  a  witness  who  described  the 
condition  of  the  land  during  that  year  shows 
that  the  part  formerly  in  cultivation  had 
l>een  entirely  abandoned  and  was  an  old, 
thrown-out  field,  with  no  buildings  of  any 
kind  on  It,  or  fences.  He  stated  that  all  evi- 
dences of  fences  had  been  obliterated.  The 
land  was  then  growing  up,  and  witnesses  who 
describe  it  at  different  periods  thereafter 
show  that  it  grew  up  completely.  The  condi- 
tion, as  described  by  a  witness,  in  the  year 
1S9S  was  that  It  was  grown  up  then  In  tim- 
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ber,  and  those  who  describe  it  up  to  the  years 
1905  or  1006,  when  Sharp  began  clearing  up 
a  little  of  It,  was  that  it  was  in  its  original 
wild  state,  leaving  very  little  evidences  of 
former  cultivation.  Some  of  the  witnesses 
say  that  there  were  a  few  fruit  trees  on  the 
land  and  occasional  evidences  of  the  land 
having  once  been  in  cultivation,  but  that  to 
the  ordinary  observer  it  was  in  a  wild  state, 
covered  with  timber.  Appellant  had  no  no- 
tice of  the  claim  of  the  De  Moss  heirs,  either 
actual  or  constructive.  Even  if  the  record  of 
the  deed  from  Shultz  to  De  Moss  (which  was 
not  In  the  line  of  appellant's  title,  and  notice 
of  which  could  not  be  chargeable  against  him. 
Turman  v.  Sanford,  69  Ark.  95,  61  S.  W.  167) 
could  ever  have  been  treated  as  constructive 
notice  of  the  De  Moss  claim,  the  record  had 
been  destroyed  by  lire  in  the  year  1892,  and, 
the  occupancy  by  the  De  Moss  heirs  having 
been  completely  abandoned,  there  was  noth- 
ing whatever  to  constitute  constructive  notice 
of  the  De  Moss  claim.  The  evidence  is  quite 
convincing  that  neither  the  Lester  heirs  nor 
appellant  had  any  intimation  whatever  tliat 
De  Moss  or  his  heirs  had  ever  occupied  the 
land,  or  that  the  heirs  were  making  any 
claim  of  title.  Lrcamed  counsel  for  appellees 
rely  upon  the  fact  of  appellant  holding  un- 
der a  quitclaim  deed  as  charging  him  with 
notice  of  defects  In  the  title.  That  conten- 
tion, however,  is  unsound,  for  this  court  has 
decided  that  the  mere  fact  that  there  is  a 
holding  under  a  quitclaim  deed  does  not  de- 
feat the  claim  of  an  innocent  purchaser. 
That  fact  is  merely  considered  as  a  circum- 
stance in  determining  whether  or  not  the 
purchaser  was  in  fact  innocent  of  knowledge 
of  any  adverse  claim,  but  the  purchaser  may 
show,  notwithstanding  the  form  of  convey- 
ance, that  he  was  In  fact  without  any  In- 
formation of  any  other  claim  of  ownership. 
Miller  V.  Praley,  23  Ark.  735;  Brown  v. 
Nelnis,  86  Ark.  368,  112  S.  W.  373.  All  of 
the  records  and  all  the  circumstances  in  this 
case  tend  to  support  api>ellaut's  claim  that 
he  purchased  the  land  in  good  faith,  relying 
upon  the  fact  that  his  grantors  had  the  rec- 
ord title,  and  without  any  notice  that  there 
were  any  adverse  claims.  There  is,  it  is 
true,'  evidence  to  the  etiect  that  some  people 
living  in  the  neighborhood  had  Information 
of  the  original  De  Moss  occupancy,  and  that 
the  De  Moss  heirs  would  or  could  assert  a 
claim  of  ownership,  but  it  was  not  informa- 
tion so  notorious  that  appellant  is  presumed 
to  have  known  about  it,  and  there  is  no  evi- 
dence that  he  did  in  fact  know  of  it.  The 
land  was  in  a  wild  state,  and  the  Lester 
heirs  were  paying  taxes  on  it  from  year  to 
year,  and  they  had  the  record  title.  We  are 
of  the  opinion,  therefore,  that  appellant  ful- 
ly made  out  his  claim  of  an  innocent  pur> 
chaser,  and  that  the  decree  should  have  been 
in  his  favor  on  that  ground.  The  occupancy 
of  riiilllps  and  his  wife  was  without  any 
claim  of  ownership,  and  therefore  was  not 


sufficient  to  put  appellant  upon  notice  that 
there  were  any  adverse  claimants. 

[B]  We  are  of  the  opinion,  also,  that  even 
if  De  Moss  or  his  heirs  acquired  title  by  ad- 
verse i>ossession,  that  title  was  reacquired 
by  the  original  owners,  the  Lester  heirs,  by 
payment  of  taxes  under  color  of  title  under 
the  act  of  March  18,  1899.  The  undisputed 
evidence  is  that  Lester  and  his  heirs  paid 
taxes  on  the  land  continuously  up  to  the  time 
it  was  sold  to  appellant.  Their  paper  title, 
which  constituted  absolute  title  up  to  the 
time  the  ownership  was  wrested  from  them, 
if  at  all,  by  the  adverse  occupancy  of  De 
Moss,  continued  thereafter,  at  least  as  color 
of  title,  and  the  payment  of  taxes  while  the 
land  was  In  a  wild  state  and  unoccupied  re- 
stored the  title  to  them  by  adverse  posses- 
sion according  to  the  terms  of  the  statute. 
The  lands  were,  according  to  the  testimony, 
wild  and  unoccupied  within  the  meaning  of 
the  act  of  1S90,  at  least  from  the  year  ISOS 
up  to  the  year  1905  or  1906,  when  Sharp  com- 
menced clearing  over  the  line.  Three  pay- 
ments were  therefore  made  after  the  pas- 
sage of  the  act  of  1899.  The  statute  applies 
only  to  "unimproved  and  unincloscd  land"; 
that  is  to  say,  land  that  is  wild  and  in  a 
state  of  nature.  This  does  not  mean,  how- 
ever, that  the  lands  must  never  have  had  any 
other  status;  for  improved  lands  may  be 
permitted  to  return  to  a  state  of  nature.  The 
statute  relates  to  the  condition  of  the  lands 
at  the  time  the  payment  of  taxes  Is  made  un- 
der color  of  title,  regardless  of  the  former 
state  of  the  lands ;  and  if  at  that  time  they 
are  unimproved  and  nnindosed,  that  Is  to  say, 
in  a  wild  state  as  before  the  improvements 
were  first  made,  then  they  fall  within  the 
terms  of  the  statute,  and  such  payments 
amount  to  occupancy  which  will,  In  course  of 
time,  ripen  into  title  by  limitation.  Fenton 
V.  Collum,  104  Ark.  624,  150  S.  W.  140. 

The  decree  of  the  chancellor  is  therefore 
reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  decree  for  appellant  ia 
accordance  with  this  opinion. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  r.  OWENS. 
(No.  386.) 

(Supreme  Court  of  Arkansas.     May  17,  1915.) 

1.  Cabbigrs  <S=>286  —  Cabriaoe  of  Passen- 

OERB — DeORKE   of  CARE — INSTRUCTION. 

In  an  action  ngninst  a  railroad  by  one  in- 
jured while  attempting  to  board  a  train,  an  In- 
struction that  one  who  offers  himself  at  a  regu- 
lar stopping  place  for  passengers,  putting  him- 
self under  the  conti-ol  and  direction  of  the  rail- 
road employes,  is  a  passenger,  and  that  to  a 
passenger  a  railroad  owes  the  highest  degree  of 
care  consistent  with  the  reasonable  and  practi- 
cal operation  of  its  trains,  and  is  liable  for  the 
smallest  negligence  resulting  in  injury  to  a  pas- 
senger, was  improper,  as  placing  too  high  a  de- 
gree of  care  upon  the  defendant;  a  railroad  not 
being  liable  for  the  high  degree  of  care  in  main- 
taining its  station  premises  in  safe  condition  as 
it  is  in  maintaining  roadbeds,  tracks,  cars,  and 
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other  appliances  in  sncli  condition,  where  the 
highest  degree  of  care  is  called  for. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |g  1142-1148,  115&-1152;  Dec.  Dig. 
«&=>28a] 

2.  Carbieks  <g=319  —  Oabriaoe  of  Passen- 
GEBS  —  Gross  NEauaBNOs  or  Cabbies  — 
Punitive  Damages. 

Mere  negligence,  however  gross,  on  the 
part  of  a  railroad,  resulting  in  personal  injuries 
to  a  passenger,  is  not  snmclent  to  warrant  the 
infliction  of  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1338-1345 ;   Dec.  Dig.  <^=>3iS.] 

3.  Carbikbs  ®=s>318  —  Cabbiaqe  of  Passen- 
gers —  Injury  to  Passenger  —  Punitivb 
Dakages— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  attempting  to  board  its  train  at 
a  station,  evidence  hM  insufficient  to  warrant 
punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  It  1270,  1307-1314;  Dec.  Dig.  «=> 
31&] 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  Mamie  Owens  against  the  Chi- 
cago, Rock  Island  &  Pacific  Hallway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  cause  remanded. 

Thos.  S.  Buzbee  and  John  T.  Hicks,  both 
of  Little  Rock,  H.  T.  Harrison,  of  Fordyce, 
and  C.  tn  Johnson,  for  appellant.  Baldy  Vin- 
son, of  Lake  Village,  and  S.  M.  Wassell,  of 
Little  Rock,  for  appellee. 

McCULLOCH,  C.  J.  The  plalntlft  Insti- 
tuted this  action  against  defendant  railway 
company  to  recover  for  Injuries  alleged  to 
have  been  sustained  while  she  was  attempt- 
ing to  board  one  of  its  trains  as  a  passen- 
ger. Negligence  of  the  company's  servants 
is  alleged  in  failing  to  stop  the  train  a  sufli- 
dent  length  of  time  and  at  a  proper  place 
to  enable  her  to  board  the  train,  and  that 
In  walking  down  the  platform  to  get  to  the 
coach  she  stumbled  over  a  rock  or  other  ob- 
struction and  sustained  severe  physical  In- 
Jury.  Willful  misconduct  on  the  part  of  the 
conductor  Is  also  alleged  In  refusing  to  back 
the  train  up  to  allow  plaintiff  to  get  aboard, 
and  that  on  that  account  she  was  denied  the 
privilege  of  riding  to  her  destination,  and 
was  forced  to  walk  through  the  rain  and  mud 
a  distance  of  three  miles,  to  her  great  Injury 
and  inconvenience.  The  plaintiff  prayed  for 
compensatory,  and  also  for  exemplary,  dam- 
ages, and  the  jury  awarded  $1,000  for  the 
first-named  element,  and  $500  for  the  latter. 

The  occurrence  which  Is  the  subject-matter 
of  this  controversy  was  at  a  flag  station  on 
defendant's  road  about  three  miles  east  of 
Argenta.  The  plaintiff  had  been  working  for 
several  weeks  at  a  plant  near  that  station, 
and  relinquished  her  employment  there  on 
tile  day  her  Injury  occurred.  It  was  Satur- 
day night,  and  she  desired  to  board  the  train 
to  come  to  Argenta.  It  was  a  local  passen- 
ger train,  and  passed  this  station  a  little  be- 
fore 8  o'clock,  and  the  weather  was  bad;    It 


was  dark  and  rainy.  There  were  several  oth- 
er passengers  besides  plaintiff,  one  of  them 
a  man  with  a  lantern,  who  Sagged  the  train 
as  It.  approached.  There  was  a  small  gravel 
platform,  according  to  the  evidence,  and  the 
front  coach,  which  was  the  coach  for  colored 
passengers,  stopped  at  this  platform.  Plain- 
tiff's brother  was  with  her,  and  they  start- 
ed to  board  the  train,  but  the  porter  direct- 
ed them  to  go  on  down  to  the  last  coach,  and 
they  started  in  that  direction,  and  after 
walking  a  short  distance,  but  l>efore  they 
reached  the  last  coach,  plaintiff  stumbled 
over  a  log  or  some  other  obstruction  and  fell 
down,  her  side  striking  one  of  the  ties,  and 
severe  injury  was  Inflicted.  The  evidence 
tends  to  show  also  that  the  train  moved  out 
from  the  station  before  the  plaintiff  and  her 
brother  and  the  other  white  passengers  could 
get  down  to  the  entrance  to  the  coach  where 
they  would  be  admitted.  The  train  pulled 
up  a  short  distance — 150  or  200  yards — and 
the  man  with  the  lantern  again  flagged  it, 
when  it  was  stopped  and  backed  down  a 
short  distance,  and  the  man  climbed  aboard 
from  the  rear.  The  conductor  was  informed 
that  there  were  other  passengers,  but  he 
declined  to  back  the  train  down  agam,  stat- 
ing, according  to  the  testimony  of  one  of  the 
witnesses,  that  he  had  passengers  aboard 
who  had  paid  $3  or  $4  fare,  and  that  he 
would  not  back  up  again  for  6-cent  passen- 
gers. Plaintiff  and  her  brother  walked  to 
Argenta  that  night,  and  were  exposed  to  the 
bad  weather.  The  evidence  tends  to  show 
that  the  injury  received  by  plaintiff  from  the 
fall  was  painful  and  severe. 

[1]  The  first  assignment  of  error  relates 
to  the  ruling  of  the  court  In  giving  one  of 
plaintiff's  Instructions,  which  reads  as  fol- 
lows: 

"If  you  believe  from  the  evidence  that  plain- 
tiff, at  the  regular  stopping  place  prepared  for 
passengers  by  defendant,  offered  herself  as  such 
passenger,^  and  put  herself  under  the  control 
and  direction  of  employes  of  defendant  in  charge 
of  its  train,  then  she  was  a  passenger  of  de- 
fendant. The  court  instructs  you  further  that 
a  carrier  of  passengers  owes  its  passengers  the 
highest  degree  of  care  consistent  with  the  rea- 
sonable and  practicable  operation  of  its  train, 
and  is  liable  for  the  smallest  negligence  which 
results  in  injury  to  its  passengers,  and  if  you 
(jelieve  from  the  evidence  that,  by  reason  of  the 
failure  of  the  defendant  to  exercise  such  high 
degree  of  care  for  protection  of  plaintiffi  after 
she  offered  herself  as  a  passenger  on  defendant's 
train,  she  received  the  injury  alleged,  then  de- 
fendant is  liable,  and  your  verdict  should  be  for 
plaintiff." 

We  are  of  the  opinion  that  this  Instruc- 
tion placed  upon  defendant  too  hlgu  a  burden 
of  care,  and  was  erroneous.  The  Injury  ot 
plaintiff  resulting  from  the  fall,  if  from  any 
negligence  at  all,  was  caused  by  the  failure 
of  the  defendant  to  provide  proper  station 
platform  to  enable  passengers  to  board  the 
trains,  and  the  rule  In  such  cases  is,  as  we 
have  said,  that  the  railroads  are  required 
only  to  "exercise  ordinary  care  In  providing 
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station  platforms  that  will  secure  their  pas- 
sengers, In  so  far  as  such  care  can  do  so, 
against  any  injury  that  may  result  In  the 
use  of  them."  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Bamett,  65  Ark.  255, 45  S.  W.  650.  The  same 
rule  was  announced  in  the  later  case  of  St. 
L.,  I.  M.  &  S.  Ry.  Co.  v.  Woods,  98  Ark.  311, 
131  S.  W.  SCO,  33  I*.  R.  A.  (N.  S.)  855. 

The  correct  rule  Is  stated  by  Mr.  lOlUott  as 
follows: 

"A  railroad  company  is  under  a  duty  to  exer- 
cise ordinary  and  reasonable  care  to  so  con- 
struct and  maintain  station  buildinga,  or  de- 
pots and  appurtenances,  that  they  shall  be  safe 
tor  use  by  passengers.  The  duty  respecting  the 
construction  and  maintenance  of  station  build- 
ings is  not  80  rigorous  as  that  imposed  upon 
railroad  carriers  in  relation  to  roadbeds,  tracks, 
cars,  appliances,  and  the  like.  Some  of  the  cas- 
es seem  to  lose  sight  of  the  difference  between 
the  duty  respecting  station  buildings  and  that 
respecting  means  and  modes  of  conveyance,  but 
the  well-roasoned  cases  recognize  the  distinction 
and  affirm  that  a  railroad  company  that  exer- 
cises ordinary  care  in  constructing  and  main- 
taining station  buildings  and  appurtenances  in 
a  reasonably  safe  condition  for  use  is  not  guilty 
of  negligence."  Elliott  on  Railroads,  vol.  4,  § 
1500. 

The  measure  of  care  stated  in  the  instruc- 
tton  which  the  court  gave  applies  only  to  the 
operation  of  trains,  and  not  to  stational  fa- 
cilities. Counsel  for  plaintia  rely  upon  the 
recent  case  of  Prescott  &  N.  W.  Ry.  Co.  v. 
Thomas,  167  S.  W.  486,  decided  by  this  court 
In  that  case  the  plaintiff  was  Injured  by 
reason  of  a  slippery  substance  being  placed 
on  one  of  the  steps  of  the  car,  which  caused 
her  to  slip  and  fall  when  she  was  undertak- 
ing to  alight  from  the  train.  We  held  that 
the  higher  degree  of  care  applied  In  tliat  case, 
for  the  obvious  reason  that  the  passenger,  in 
stepping  down  from  the  coach,  was  still  un- 
der the  immediate  care  of  the  servants  of  the 
railroad  company,  and  that  they  still  owed 
her  the  high  degree  of  care  due  while  In  the 
operation  of  trains.  The  steps  of  the  train 
constitute  a  part  of  the  appliances  for  the  ac- 
commodation of  passengers  boarding  and  de- 
barking, and  the  rule  of  care  is  the  same  as 
if  the  train  was  In  actual  motion;  the  rea- 
son being  that  the  passenger  is  at  that  time 
within  the  entire  control  of  those  who  are 
responsible  for  the  handling  of  the  train. 
Such  is  not  the  case,  however,  when  a  pas- 
senger is  out  on  the  platform,  and  is  merely 
seeking  to  board  the  train,  and  the  rule  In 
those  cases  Is  that  only  ordinary  care  is  re- 
quired ;  or.  In  other  words,  such  care  as  can 
be  measured  by  the  conduct  of  a  reasonably 
prudent  person  under  the  same  circumstanc- 
es. In  the  Thomas  Case,  supra,  we  called  at^ 
tention  to  the  fact  that  the  language  of  the 
Instruction  in  that  case  only  meant  ordinary 
care;  for  It  said  that  the  defendant,  under 
the  circumstances  mentioned,  owed  to  the 
passenger  "the  highest  degree  of  care  which 
a  prudent  and  cautious  man  would  exercise, 
rea.sonably  consistent  with  its  mode  of  con- 
veyance and  the  practical  operation  of  its 


trains."  The  Instruction  In  the  present  case, 
however,  goes  much  further,  and  states  the 
law  to  be,  as  applicable  to  the  facts  of  this 
case,  that: 

"A  carrier  of  passengers  owes  its  passengers 
the  highest  degree  of  care  consistent  with  the 
reasonable  and  practical  operation  of  its  trains, 
and  is  liable  for  the  smallest  negligence  which 
results  in  injury  to  its  passengers." 

The  instruction  says  nothing  about  the  de- 
gree of  care  which  a  prudent  and  cautious 
man  would  exercise  under  like  circumstanc- 
es. Other  instructions  along  the  same  line 
were  given,  and  all  of  them  were  erroneous, 
and  we  think  they  were  prejudicial. 

[2, 3]  In  view  of  another  trial  of  the  case, 
we  deem  it  proper  to  say  that  the  evidence 
was  wholly  Insufficient  to  warrant  a  recovery 
of  punitive  damages.  According  to  the  evi- 
dence adduced  by  the  plaintiff,  the  train  had 
stopi)ed  for  a  few  moments,  and  after  it  pull- 
ed out  and  moved  away  150*  or  200  yards  it 
was  stopped  in  response  to  the  signals  from 
the  passenger  with  a  lantern,  then  backed 
up  and  again  put  in  motion,  and  the  only 
particle  of  evidence  upon  which  the  plaintiff 
attempts  to  support  a  recovery  is  that  the 
conductor  willfully  refused  to  back  up  the 
train  for  the  reason,  as  has  been  stated,  that 
he  was  unwilling  to  back  up  for  a  passenger 
who  was  only  to  pay  a  fare  of  six  cents. 
There  Is  no  evidence  that  the  conductor 
knew  that  any  mLsdirectlon  had  been  given 
to  the  plaintiff  or  that  no  time  and. opportu- 
nity had  been  given  her  to  board  the  train. 
All  that  is  shown  is  that  after  he  had  stop- 
ped  the  train  and  backed  it  up  and  took  on 
another  passenger  he  refused  to  back  up 
again.  We  have  said  that  negligence,  how- 
ever gross,  was  not  sufficient  to  warrant  the 
infliction  of  punitive  damages.  Arkansas  & 
Louisiana  Ry.  Co.  v.  Stroude,  77  Ark.  109,  91 
S.  W.  18,  113  Am.  St.  Rep.  130.  The  most 
that  the  evidence  shows  in  this  case  Is  that 
the  conductor  refused  to  back  the  train  up 
again,  and  It  is  not  sufficient  to  warrant  the 
assessment  of  damages  by  way  of  punish- 
ment to  the  railway  company. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


CA8SADT  V.  NORRIS  et  aL    (No.  389.) 
(Supreme  Court  of  Arkansas.    May  17,  1916.) 

1.  JunoMENT  <3=>375  —   Setting  Asipk  — 
Grounds. 

An  allegation,  in  a  suit  to  condemn  prop- 
erty for  nonpajiuent  of  taxes,  that  the  owner 
is  unknown,  although  untrue,  is  not  a  fraud 
upon  the  court  which  will  subject  its  judgment 
to  collateral  attack,  but  gives  it  jurisdiction  to 
proceed  against  the  property;  for  it  had  the 
power  to  pass  on  the  truth  of  the  allegation. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  712;  Dec  Dig.  <S=»375.] 

2.  JunoMENT  <S=>410— Setting  Asidb  Salb— 
Recitals  as  to  Pdbucation. 

A  suit  to  set  aside  a  judgment  and  decree 
of  sale  of  property  for  delinquent  taxes,  on  the 
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srotind  of  wast  of  service  of  plaintiff,  could  not 
be  maintained,  where  the  decree  of  condemna- 
tion  recited  due  service   by  publication. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  794;    Dec.  Dig.  <8=»419.] 

3.  MCNICIPAI,  COBPORATIOXS  <S=»570— ASSESS- 
MENTS— Sale  of  Pbopertv — Setting  Aside. 

Where  an  improvement  district  statute, 
under  which  land  is  condemned  for  nonpay- 
ment of  taxes,  does  not  require  the  complaint 
to  be  verified,  a  decree  made  thereunder  cannot 
be  set  aside  on  the  ground  that  the  complaint 
was  not  verified. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1284;  Dec.  Dig.  «=» 
570.] 

4.  municipai,  cobforations  €=>578— assess - 
me:vts — Sau:  of  Pbopebty — Setting  Aside 
Sale. 

In  an  action  to  quiet  title  by  setting  aside 
a  decree  of  sale  of  property  for  nonpayment  of 
taxes  levied  by  an  improvement  district,  the 
district  is  not  a  necessary  party  to  the  proceed- 
ing.    . 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1291 ;  Dec.  Dig.  €=> 
57&] 

5.  Judgment  ®=>443— Setting  Aside  Saus— 
Fkatid. 

Since  a  decree  of  sale  of  real  estate  for 
nonpayment  of  taxes  may  be  impeached  for 
fraud  only  where  such  fraud  is  extrinsic  of 
the  matter  tried  in  the  cause,  such  decree  may 
not  be  set  aside  because  the  owner  of  the  lot 
was  proceeded  against  as  an  unlsnown  owner, 
when  in  fact  he  was  Icnown  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judi^mcnt, 
Cent  Dig.  }{  785,  836,  838;   Dec.  <8=>443.] 

6.  Municipal  Corpobations  ^=>578— Assess- 
ments—Sale  OF  Phoperty— Conclusive- 
ness or  Judgment. 

After  the  confirmation  of  a  sale  of  realty 
for  nonpayment  of  taxes,  all  defects  and  ir- 
regularities in  the  conduct  of  the  sale  are  cured. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1291;  Dec.  Dig. 
«=>578.] 

7.  Municipal  Cokporations  «=»57&— Assess- 
ments—Sale  OF  Pbopkbtt— Setting  Aside 
Sale— Fraud. 

It  is  no  ground  for  setting  aside  a  sale  of 
realty  for  nonpayment  of  taxes  that  the  own- 
er had  no  actual  knowledge  or  notice  of  fraud 
in  the  sale,  at  the  time  of  confirmation  thereof. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1291;  Dec  Dig.  ^=9 
578.] 

8.  Municipal  Corporations  <S=>578— Assess- 
ments—Sale  OF  Pbopebty- Setting  Aside 
Sale. 

That  the  purchaser  on  a  sale  of  realty 
for  nonpayment  of  taxes  did  not  ofter  to  pay 
subsequent  taxes  until  the  last  day  provided 
therefor,  so  that  the  former  owner  paid  them 
in  the  meantime,  constituted  no  fraud  upon 
the  former  owner  thereoL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1291 ;  Dec.  Dig.  ^=s> 
578.] 

Hart  and  Smith,  JJ.,  dissenting. 

Appeal  from  Polk  Chancery  Court ;  Jas.  D. 
Sbaver,  Chancellor. 

Action  by  C.  C.  Cassady  against  B.  L.  Nor- 
ris  and  Waterworks  Improrement  Dlatrict 
No:  2  of  the  City  of  Mena,  Ark.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. . 


On  May  IS,  ldl2,  the  Board  of  Waterworks 
Improvement  District  No.  2  of  Mena,  Ark., 
filed  suit  In  the  chancery  court  of  Polk  coun- 
ty against  unknown  owners  of  real  estate  in 
the  district,  for  the  purpose  of  collecting  de- 
linquent taxes,  which  became  due  on  the  29th 
of  March,  1912,  and  were  delinquent  on  the 
29th  of  April,  1912.  Service  was  had  on  tlie 
unknown  owners  by  publication  of  the  sum- 
mons In  a  newspaper  and  posting  notices  on 
the  property.  Judgment  was  rendered 
against  appellant's  property  on  the  15th  of 
June,  and  same  was  sold  under  the  decree  of 
the  court  to  appellee  R.  I*  Norrls.  The  sale 
was  afterwards  confirmed,  and  the  deed  was 
executed  and  delivered  to  Norris  on  August 
9, 1913.  The  appellant  brought  this  suit  Sep- 
tember 12,  1914.  He  made  the  Waterworks 
Improvement  District  No.  2  a  party  defend- 
ant, and  also  the  appellee  Norrls.  He  set  up 
in  his  complaint  that  he  was  the  owner  of 
the  land  In  controversy;  that  he  was  not  a 
party  to  the  suit  In  which  the  same  was  con- 
demned to  be  sold  for  delinquent  taxes ;  that 
Norris,  by  falling  to  pay  the  taxes  for  the 
years  subsequent  to  his  purchase  and  allow- 
ing appellant  to  pay  the  same  for  those  years, 
without  notifying  appellant  of  his  purchase, 
had  perpetrated  a  fraud  on  the  appellant, 
and  was  estopped  from  claiming  title  under 
his  deed.  The  bomplalnt  then  alleges  vari- 
ous Irregularities  In  the  proceedings  wherein 
judgment  was  rendered  condemning  the  lands 
to  be  sold,  which,  if  urged  on  a  direct  attack 
against  the  judgment,  would  have  been  suf- 
ficient to  have  set  aside  the  same  and  to  have 
rendered  the  sale  thereunder  void.  The  com- 
plaint also  alleged  several  Irregularities  In 
the  sale,  which,  If  urged  before  confirmation, 
would  have  been  suffldent  to  render  the  con- 
firmation void  and  to  have  set  aside  the  deed. 
Among  others  was  an  allegation  that  there 
was  a  collusive  agreement  among  the  bidders 
at  the  sale  to  suppress  competition  In  bid- 
ding. The  prayer  of  the  complaint  was  that 
the  judgment  condemning  the  land  to  be  sold 
be  set  aside ;  that  the  sale  be  declared  Illegal 
and  the  deed  set  aside,  and  that  "plaintiff's 
title  be  quieted  In  him,  and  for  such  other 
relief  as  to  the  court  seems  equitable  and 
just."  The  answer  of  the  board  of  Improve- 
ment admitted  that  It  brought  suit  against 
the  unknown  owners  of  real  estate  In  the  dis- 
trict for  the  collection  of  delinquent  taxes, 
apd  that  the  lot  In  controversy  was  sold  un- 
der the  decree  of  the  chancery  court  and  was 
purchased  by  the  appellee  Norrls.  It  admit- 
ted that  It  had  received  the  full  amount  of 
taxes,  penalty,  and  costs  for  which  the  land 
was  condemned  to  be  sold.  It  denied  that 
appellant  was  known  to  the  commissioners 
to  be  the  owner  of  the  lot,  and  denied  that 
they  had  any  knowledge  as  to  who  was  the 
owner ;  denied  that  It  perpetrated  any  fraud 
upon  the  appellant,  and  denied  that  the  sale 
was  Invalid  for  any  reason,  and  prayed  that 
the  suit  be  dismissed.     The  appellee  Norris 


4s»For  otlier  case*  see  sams  topic  and  KEY-NUMBER  In  all  Key -Numbered  Digests  and  Indexes  ' 
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answered,  setting  np  that  tbe  decree  under 
which  be  purchased  was  in  all  things  regu- 
lar; that  the  sale  was  in  all  things  regular, 
and  that  the  sale  bad  been  confirmed  by  the 
court  and  the  deed  made  by  the  commission- 
er approved  by  the  court,  and  setting  up  that 
tbe  Irregularities  of  wbicb  the  appellant  com- 
plained were  a  collateral  attack  upon  the 
judgment  of  the  chancery  court  condemning 
the  lands  to  be  sold.  Tbe  court,  after  bear- 
ing the  testimony,  found  that  for  the  year 
1912  an  assessment  was  regularly  made  upon 
tbe  real  estate  in  tbe  improvement  district, 
and  tbe  taxes  regularly  extended,  among  oth- 
er lands,  against  tbe  lot  in  controversy  ;  that 
tbe  taxes  were  not  paid,  and  that  the  board 
of  improvement  brought  suit  against  tbe  un- 
known owners  of  the  lands  on  which  the  tax- 
es had  not  been  paid,  including  the  lot  in  con- 
troversy; tbat  it  was  alleged  in  tbe  complaint 
that  tbe  name  of  tbe  owner  of  this  lot  was 
unknown,  and  tbe  same  was  proceeded 
against  as  tbe  land  of  an  unknown  owner. 
The  court  further  found  that,  after  due  pub- 
lication and  service  as  provided  by  law,  the 
chancery  court  of  Polk  county  rendered  its 
decree  condemning  the  lot  in  controversy  to 
be  sold,  that  same  was  sold  by  tbe  commis- 
sioner appointed  by  the  court  for  $5.90,  wbicb 
was  the  correct  amount  of  tbe  assessment, 
penalty,  and  costs,  and  that  tbe  report  of  tbe 
commissioner  in  making  tbe  sale  was,  in  all 
things,  approved  by  the  court  and  by  it  con- 
firmed. The  court  further  found  tbat  tbe 
property  sold  was  not  redeemed  within  one 
year,  and  tlmt  tbe  commissioner,  on  the  8th 
day  of  August,  1913,  more  than  one  year  aft- 
er tbe  making  of  the  sale,  executed  to  Nor- 
ris  his  deed  for  tbe  lot  in  controversy ;  that 
tbe  decree,  the  sale,  and  tbe  deed,  and  all 
the  proceedings,  were  regular  and  valid,  and 
that  the  irregularities,  if  any,  in  tbe  sale  were 
cured  by  tbe  confirmation  thereof.  Tbe 
court  further  found  tbat  the  improvement 
district  bad  no  interest  in  tbe  present  suit, 
and  dismissed  tbe  complaint  as  to  it  Tbe 
court  further  found  that  appellee  Norris  was 
not  a  party  to  any  agreement  among  the  bid- 
ders at  tbe  sale  to  suppress  competition  in 
bidding;  tbat  appellant  bad  paid  taxes  and 
assessments  since  appellee's  purchase  of  the 
lot  amounting  to  tbe  sum  of  $33.76,  and  de- 
clared tbe  same  a  lien  upon  tbe  land,  and 
directed  tbat  upon  tbe  payment  of  this  sum 
tbe  appellee's  title  be  quieted  and  that  he 
have  possession  of  tbe  land  in  controversy. 
To  reverse  this  decree  is  the  purpose  of  this 
appeaL 

W.  Prickett,  of  Mena,  for  appellants.  El- 
mer J.  Lundy,  of  Mena,  for  appellee. 

WOOD,  J.  (after  stating  tbe  fttcts  as 
above).  The  findings  and  decree  of  tbe  court 
are  correct. 

I.  Tbe  appellant  does  not  seek  by  appeal, 
writ  of  error,  certiorari,  nor  by  bill  of  re- 
view, to  set  aside  tbe  Judgment  for  tbe  er- 


rors appearing  in  the  face  of  tbe  record,  or 
on  account  of  newly  discovered  evidence,  nor 
does  his  complaint  set  forth  facts  sufficient 
to  constitute  a  cause  of  action  for  vacating  a 
Judgment  after  tbe  expiration  of  tbe  term, 
under  section  4431,  which  provides:  "Fourth. 
For  fraud  practiced  by  the  successful  party 
in  •  •  •  obtaining  •  •  •  the  Judg- 
ment." 
[1]  It  Is  true  that  the  complaint  alleges: 
"Fourth,  that  said  judgment  was  procured 
by  fraud  committed  by  plaintiff  upon  this  court 
and  this  plaintiff,  wherein  tbe  said  plaintiff 
alleged  in  its  complaint  that  the  owner  of 
said  lot  was  unknown.  The  plaintiff  denies  the 
allegation  in  the  complaint  that  the  owner  of 
said  lot  was  an  unknown  owner,  and  states  that 
the  plaintiff  was  the  owner  at  said  time  and 
was  well  known  to  be  the  owner;  that  be  was 
known  to  be  the  owner  to  K.  L.  Norris,  who 
served  the  summons,  and  to  the  board  of  im- 
provement," etc 

But  these  allegations  were  not  sufficient  to 
constitute  a  fraud  practiced  by  the  success- 
ful party  in  obtaining  the  Judgment  Tbe 
allegation  in  the  complaint,  in  the  suit  to 
condemn,  tbat  tbe  owner  was  unknown  was 
sufficient  to  give  tbe  court  Jurisdiction  to 
proceed  against  the  property.  He  was  not  a 
fraud  on  the  court  to  make  this  allegation, 
although  it  was  untrue;  for  the  court  bad 
tbe  power  to  inquire  into  its  Jurisdiction  and 
to  determine  whether  or  not  It  was  true. 
Tbe  recitals  of  the  decree  condemning  the  lot 
In  controversy  to  be  sold  were.  In  effect  that 
the  owners  of  the  lots  were  designated  as 
unknown,  and  that  they  were  unknown  to 
tbe  board  of  Improvement.  We  must  pre- 
sume. In  the  face  of  these  allegations,  that 
the  court  did  make  inquiry  as  to  its  Juris- 
diction to  proceed  against  the  property,  and 
found  tbat  it  bad  Jurisdiction.  In  other 
words,  that  the  complaint  alleged  that  tbe 
owners  of  tbe  lots  were  unknown,  and  tbat 
such  was  tbe  fact 

[2]  Another  ground  alleged  in  the  com- 
plaint for  setting  aside  the  Judgment  is  that 
no  service  of  summons  was  had  against  tbe 
plaintiff  in  tbe  suit  or  against  the  lot  in 
question ;  that  the  officer  who  served  tbe 
summons  failed  to  make  bis  return,  as  re- 
quired by  section  5090  of  Kirby's  Digest, 
showing  that  C.  C.  Cassady  was  not  found 
in  tbe  county.  But  again  tbe  decree  of  con- 
demnation recites: 

"Tbat  due  service  of  process  by  summons  had 
been  had  against  each  of  the  defendants  for 
more  than  15  days  next  prior  to  this  day_,  by 
the  posting  of  a  copy  of  the  summons  in  a 
conspicuous  place  on  each  of  said  lots,  and  by 
publication  nf  said  summons  for  one  issne  in 
the  Daily  Mena  Star,  a  newspaper  published 
in  tbe  city  of  Mena,  Iiaving  a  general  circula- 
tion," etc. 

— ^following  substantially  the  requirements  of 
tbe  statute  (section  5696,  Kirby's  Digest)  In 
regard  to  the  giving  of  notice  where  it  was 
stated  In  the  complaint  that  tbe  owner  was 
unknown.  Therefore  It  appears  from  tbe 
recitals  in  the  decree  to  condemn  tbat  the 
court  found  that  proper  service  had  been 
obtained  to  warrant  tbe  proceeding  In  rem. 
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and  the  aUegation  in  tbe  complaint  as  to  the 
want  of  seirlce  was  not  sufficient  to  show 
that  the  court  did  not  have  jurisdictioa. 

[3]  Another  ground  alleged  for  setting 
aside  the  decree  was: 

"That  the  complaint  in  the  caase  was  not 
▼erified  by  the  plaintiff  nor  its  solicitor,  and 
that  no  proof  was  taken  in  said  cause  upon 
which  a  decree  could  be  legally  rendered,  there- 
by committing  a  fraud  upon  this  court  and 
against  this  plaintiff." 

But  the  improvement  district  statute  under 
wiiich  the  land  in  controversy  was  con- 
demned does  not  require  that  the  complaint 
be  verified,  and,  In  the  absence  of  such  veri- 
fication. Is  not  a  prerequisite  to  the  court's 
Jurisdiction. 

None  of  the  allegations  of  the  complaint 
state  facts  sufficient  to  constitute  a  direct 
attack  upon  the  Judgment.  We  have  no 
statute  authorizing  a  judgment  to  be  vacated 
cnr  set  aside  upon  such  allegations  as  those 
contained  in  the  complaint. 

"Any  proceeding  provided  bj  law  for  the 
purpose  of  avoiding  or  correcting  a  Judgment 
IS  a  direct  attack,  which  will  be  successful 
upon  showing  the  error;  while  an  attempt  to 
do  the  same  thing  in  any  other  proceeding  is 
a  collateral  attack,  which  will  be  successful 
only  upon  showing  a  want  of  power."  Van- 
fleet's  Collateral  Attack,  p.  6,  f  3, 

llie  facts  alleged  in  the  complaint  as 
grounds  for  vacating  the  judgment  were 
mere  errors  and  irregularities  for  which,  as 
was  said  in  McCarter  v.  Neil,  50  Ark.  18&- 
190,  6  S.  W.  7S1,  the  judgment  could  be  as- 
sailed only  in  a  direct  proceeding  in  the  na- 
ture of  a  review  on  error.  The  complaint 
here  was  clearly  a  collateral  attack  on  the 
Judgment. 

[4]  The  improvement  district  was  not  a 
necessary  party  to  the  proceeding.  There  Is 
no  allegation  that  the  taxes  due  the  district 
were  paid,  or  that  same  were  not  a  legal 
charge  against  the  land.  The  judgment  con- 
demning the  lands  for  sale  bad  been  fully  ex- 
ecuted and  satisfied :  the  district  having  re- 
ceived its  taxes.  Therefore  no  such  suit 
could  be  maintained  against  the  district  for 
these  taxes,  and  the  district  was  not  con- 
cerned In  the  controversy  l>etween  appellant 
and  tbe  appellee  Norris,  the  purchaser  of  the 
land,  over  the  title  thereto.  The  court  cor- 
rectly found  that  the  improvement  district 
had  no  interest  in  the  matter.  The  primary 
purpose  of  the  suit  was  to  quiet  title  by  hav- 
ing the  deed  held  by  appellee  Norris  canceled 
and  set  aside.  It  is  a  proceeding,  not  in  the 
original  suit  In  any  direct  manner  to  have 
the  judgment  vacated  and  set  aside,  but  is 
merely  an  independent  proceeding,  having  as 
Its  direct  purpose  the  quieting  of  tbe  title  of 
Appellant  by  setting  aside  tbe  deed  of  appel- 
lee Norris.  This  is  the  proper  characteriza- 
tion of  the  stilt,  and  it  constitutes  only  a 
collateral  attack  upon  the  Judgment  of  the 
Chancery  court  under  which  the  land  In  con- 
troversy was  condemned  and  sold. 

In  23  Cyc.  pp.  10C3,  1064,  It  Is  correctly 
stated: 


"If  tbe  action  or  proceeding  has  an  Inde- 
pendent purpose  and  contemplates  some  other 
relief  or  result,  although  the  overturning  of 
the  judgment  may  be  important  or  even  nec- 
essary to  its  success,  then  the  attack  upon  the 
judgment  is  collateraL" 

See,  also,  cases  cited  In  note  to  foregoing 
quotation.  Also  O'Neill  v.  Potvin,  13  Idaho, 
721,  83  Pac.  20,  21,  257 ;  Words  and  Phrases, 
Collateral  Attack,  753;  Continental  Oin  Co. 
V.  De  Bord,  34  Okl.  66,  123  Pac.  159. 

This  suit  then  tieing  only  a  collateral  at- 
tack upon  the  judgment  of  tbe  chancery 
court,  according  to  the  doctrine  announced  by 
this  court  in  many  cases,  some  of  them  quite 
recent,  tbe  judgment  herein  assailed  is  valid 
and  conclusive  against  the  matters  alleged  in 
the  complaint  as  grounds  for  annulling  tbe 
same. 

In  the  recent  case  of  Pattison  v.  Smith,  94 
Ark.  588,  127  S.  W.  983,  we  held  (quoting 
syllabus) : 

"Where  the  land  of  a  nonresident  was  pro- 
ceeded against  for  levee  taxes,  and  was  sold 
nnder  a  decree  which  recited  that  published 
notice  was  ^iven  as  required  by  tbe  statute, 
such  recital  la  conclusive  upon  a  collateral  pro- 
ceeding." 

[8]  Again: 

"A  judgment  or  decree  cannot  be  impeached 
for  fraudulent  acts  or  testimony,  the  truth  of 
which  was  or  might  have  been  in  issue  in  tbe 
proceeding  which  resulted  in  the  judgment  as* 
sailed,  but  must  be  impeached  by  proof  of  a 
fraud  practiced  in  the  procurement  of  the  judg- 
ment itself." 

In  Pattison  v.  Smltli,  supra,  it  was  alleged, 
as  one  of  the  grounds  for  setting  aside  tbe 
decree  of  the  chancery  court,  that  tbe  same 
was  obtained  by  fraud.  In  that  the  decree 
was  founded  upon  the  nonpayment  of  levee 
taxes,  and  that  the  same  were  not  actually 
delinquent,  but  had  been  paid,  and  that  this 
was  procuring  tbe  Judgment  by  fraud.  Dis- 
posing of  this  allegation,  the  court  said: 

"It  was  therefore,  in  effect,  an  impeachment 
of  the  decree  relative  to  a  guestiun  of  fact 
upon  which  the  court  bad  made  a  finding,  and 
not  such  an  allegation  of  fraud  practiced  upon 
the  court  in  the  procurement  of  the  decree  for 
which  the  decree  could  be  set  aside" 

— cithig  Pine  Bluft  v.  Levi,  90  Ark.  166,  118 
S.  W.  250,  where  the  court  said: 

"But  the  fraud  which  entitles  a  party  to  im- 
peach a  judgment  mast  be  a  fraud  extrinsic  of 
tbe  matter  tried  in  tbe  cause.  It  must  not  con- 
sist of  any  false  or  fraudulent  act  or  testimony, 
the  truth  of  which  was  or  might  have  been  in 
issue  in  tbe  proceeding  before  the  court  which 
resulted  in  the  judgment  that  is  thus  assailed. 
It  must  be  a  fraud  practiced  upon  the  court 
in  the  procurement  of  the  judgment." 

The  language  used  in  that  case  is  germane 
to  the  issue  raised  by  the  allegation  in  the 
complaint  under  review,  to  tbe  effect  that 
the  judgment  was  procured  by  fraud,  com- 
mitted by  the  plaintiff  in  the  suit  for  con- 
demnation in  alleging  that  the  owner  of  the 
lot  was  an  unknown  owner,  when  in  fact  he 
was  known  by  the  plaintiff  in  that  suit  to  be 
tbe  owner.  The  language  above  quoted  dis- 
poses of  this  issue. 

[•]  II.  Appellant  alleges  and  contends  that 
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the  sale  was  Invalid  because  there  was  no 
notice  to  the  effect  that  "only  so  much  ot  the 
property  shall  be  sold  as  will  pay  the  assess- 
ment, costs  and  penalty  and  no  more,"  Klr- 
by's  Digest,  §  5700 ;  also  that  the  notice  did 
not  state  the  amount  due  against  the  lot, 
and  that  the  sale  was  advertised  to  be  held  at 
the  southeast  door  of  the  courthouse,  when 
It  in  fact  took  effect  In  the  circuit  clerk's 
ofHee,  and  also  that  the  sale  was  invalid  be- 
cause there  was  a  collusion  among  the  bid- 
ders to  suppress  competition  in  bidding ;  also 
that  the  commissioner's  deed  was  void  be- 
cause of  a  defect  in  the  acknowledgment; 
also  that  the  commissioner's  deed  was  void 
because  the  commissioner  bad  removed  be- 
yond the  Jurisdiction  of  the  court,  and  the 
deed  was  therefore  not  executed  and  ac- 
knowledged by  the  proper  party.  In  Bank  of 
Pine  Bluff  v.  Levi,  supra,  In  an  adversary 
proceeding,  si)eaking  of  the  effect  of  a  con- 
firmation of  a  sale,  we  said: 

"Before  the  confirmation  of  the  commission- 
er's sale,  irregularities  may  be  shown  that  the 
sale  was  not  made  in  accordance  with  the  pro- 
visions of  the  decree,  or  any  misconduct  or  un- 
fairness *  •  •  shown,  in  order  to  set  aside 
such  sale.  And  upon  all  these  matters  the 
chancery  court  passes  when  it  makes  its  decree 
of  confirmation.  And  from  such  order  or  de- 
cree of  confirmation  an  appeal  lies.  •  »  • 
But  after  a  confirmation  of  the  sale  has  been 
made  by  order  of  the  court,  all  defects  and 
irregularities  in  the  conduct  of  the  sale  are 
cured;  and  every  presumption  will  be  indulg- 
ed in  favor  of  its  fairness  and  regularity." 

[7]  The  rule  thus  announced  Is  certainly 
broad  enough  to  cure  all  the  irregularities 
of  which  appellant  here  complains.  But  In- 
asmuch as  this  is  not  an  adversary  proceed- 
ing. It  might  be  urged  that  the  confirmation 
could  not  cure  the  fraud  practiced  by  the 
bidders  In  suppressing  competition  In  bid- 
ding, for  the  reason  that  the  owner  of  the 
land,  being  only  constructively  summoned 
and  having  no  actual  notice  of  the  sale, 
could  not  know  of  the  fraud  that  was  being 
perpetrated,  and  that  therefore  this  rule 
should  not  apply.  But  this  argument  is  not 
sound,  because  the  owners  and  those  Inter- 
ested In  the  lands  by  constructive  service 
received  all  the  notice  that  the  law  contem- 
plates ;  and  the  statute  does  not  authorize 
the  execution  of  the  deed  by  the  commission- 
er until  a  period  of  one  year  after  the  sale 
In  which  the  owner  Is  allowed  to  redeem. 
Kirby's  Digest,  §§  5703,  5731.  Under  these 
provisions  It  is  contemplated  that  each  own- 
er, by  proper  diligence,  may  ascertain  that 
his  lands  have  been  sold  before  the  time  for 
confirmation  of  the  deed,  and  that  therefore 
he  will  have  an  opportunity  to  challenge  the 
validity  of  the  deed  when  the  same  is  before 
the  court  for  confirmation.  Therefore  the 
fact  that  the  owner  may  have  no  actual 
knowledge  or  notice  of  the  fraud  in  the  sale 
at  the  time  of  the  confirmation  can  make  no 
difference  In  the  principle.  In  contemplation 
of  law  he  must  ascertain  If  there  are  any 
defects  before  the  deed  is  confirmed,  and  If 


he  falls  to  do  so  and  challenge  the  sale  at 
that  time,  he  will  not  be  heard  to  do  so 
thereafter.  But  even  If  we  were  mistaken 
In  this  view,  the  chancellor  found  that  appel- 
lee Norris  was  not  a  party  to  any  agreement 
to  suppress  competition,  and  this  finding  Is 
In  accord  with  the  evidence. 

[8]  III.  We  find  no  element  of  estoppel  In 
the  fact  that  the  appellee  Norris  did  not  of- 
fer to  pay  the  taxes  after  the  sale  of  the 
land  until  the  last  day  when  he  was  author- 
ized under  the  law  to  pay  such  taxes.  Ap- 
pellee was  under  no  obligation  to  pay  these 
taxes,  although  the  purchaser  of  the  land, 
until  the  period  of  redemption  had  expired 
and  until  after  the  deed  was  executed  and 
delivered  to  him.  Certainly  no  fraud  was 
perpetrated  upon  the  owner  by  his  failure 
to  offer  to  pay  the  same  when  he  was  not  re- 
quired, under  the  law,  to  do  so,  and  was 
under  no  legal  duty  or  obligation  to  appel- 
lant to  advise  him  of  his  purchase  of  the 
land. 

The  decree  of  the  chancery  court  Is  there- 
fore affirmed. 

HABT  and  SMITH,  JJ.,  dissent 


HAMBURG  BANK  et  al.  t.  AHRENS  et  aL 

(No.  898.) 
(Supreme  <3onrt  of  Arkansas.     May  17,  1915.) 

1.  Fbacds,  Statute  of  0=5l41— Unenfobce- 

ABLE   AOBEEUENT   AS    CONSIDERATION. 

Where  a  part  of  the  consideration  for  notes 
payable  to  a  bank,  the  last  of  which  was  not 
due  for  more  tlian  two  years,  was  the  bank's 
oral  agreement  to  deliver  to  the  maker  its  insur- 
ance business,  and  that  of  such  of  its  customers 
as  the  bank  could  control  sufficient  to  enable 
the  maker  to  pay  the  notes,  the  breach  of  such 
agreement  by  the  bank  may  be  relied  on  as 
failure  of  consideration  for  the  note,  though  the 
agreement  was  within  the  statute  of  frauds  as 
an  oral  agreement  not  to  be  performed  within 
one  year,  and  in  an  action  on  such  notes  an 
instruction  as  to  failure  of  consideration  was 
not  abstract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  843;  Dec.  Dig.  ^stUUi 

2.  BiLU  AND  Notes  «=>97— Pastiai.  Failttsk 
OF  CoNsiDEKATioN— Recoupment. 

A  defendant  ma.v  show,  in  a  suit  on  prom- 
issory notes,  a  partial  failure  of  the  considera- 
tion by  way  of  recoupment  in  abatement  of  so 
much  of  the  consideratioB  as  has  failed. 

[Kd.  Note. — ^or  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Sf  166-173,  175-181,  185-192, 
196-198,  200,  202-205,  208-212,  1372,  1376; 
Dec.  Dig.  ■S=»97.] 

3.  Tbial  iS=»200— Requested  Instbuctionb— 
Repetition  of  Given  Instruction. 

In  an  action  on  some  of  a  series  of  notes, 
part  of  which  had'  already  been  paid,  where 
the  court  instructed  the  jury  that,  if  plaintiffs 
partially  failed  to  perform  the  consideration  for 
which  the  notes  were  given,  and  that  by  reason 
of  such  breach  of  contract  defendants  were  dam- 
aged in  an  amount  equal  to,  or  greater  than,  the 
amount  of  the  notes  sued  on,  they  would  find  for 
the  defendants,  it  was  not  error  to  refuse  plain- 
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tiffs*  requested  instruction  tbat  the  partial 
breach  of  the  promise  which  formed  the  consid- 
eration could  not  be  considered  a  total  failure 
of  consideration,  and  that,  unless  it  appeared 
from  a  prepcmderance  of  the  testimony  what 
was  the  damage  on  account  of  such  failure,  the 
defendants  could  not  recoup  as  to  partial  fail- 
ure, since  the  jury  must  have  understood  from 
the  given  instructions  that  to  relieve  the  defeud- 
-  ants  from  liability  on  their  notes  the  plaintiffs' 
breach  mnst  have  damaged  the  defendants  in  a 
sum  equal  to,  or  greater  than,  the  amount  due 
thereon. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659 ;    Dec  Dig.  <8=>260.] 

4.  Bills  and  Notes  ®=>497  —  Bubden  op 
Pboof— Bona  Fide  Pxjkciiaseb— Notice  of 
Defense. 

The  burden  is  on  the  maker  of  notes  to 
show  that  one  who  purchased  them  before  ma- 
turity for  value  had  notice  of  a  failure  of  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1448,  1675-1681,  1683- 
1687 ;   Dec.  Dig.  <S=»407.] 

5.  Bills  and  Notes  ©=525  —  Evidence  — 
6ona  Fide  Pitbohaseb— Notice. 

In  an  action  on  notes,  evidence  held  not  to 
show  that  the  purchaser  thereof  before  maturity 
bad  notice  that  the  matter  had  refused  to  pay 
them  because  of  failure  of  consideration,  though 
the  purchaser  was  interested  in  a  mercantile 
company  with  the  president  of  the  bank,  who 
sold  the  notes  to  him,  and  who  knew  that  the 
maker  had  refused  to  pay  them. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fS  1832-1839;  Dec.  Dig.  «8=» 
525.] 

Appeal  from  Circuit  Court,  Ashley  Coun- 
ty;  Heniy  W.  Wells,  Judge. 

Action  by  Hamburg  Bank  and  T.  N.  Doyle 
against  Ed  Ahrens  and  otbcrs.  Judgment 
for  the  defendants,  and  plaintiffs  appeal. 
Judgment  affirmed  as  against  the  bank,  but 
reversed  and  Judgment  rendered  in  favor  of 
the  other  plaintiff. 

The  appellees  executed,  as  principal  and 
sureties,  a  series  of  notes  to  the  Hamburg 
Bank,  dated  December  16,  1909,  in  a  sum 
equal  to  $50  each,  with  10  per  cent.  Interest 
from  date  till  maturity  and  bearing  10  per 
cent,  after  maturity  until  paid,  the  last  note 
being  payable  March  16,  1914.  The  first  16 
notes  were  paid  as  they  fell  due,  and  on  Jan- 
uary 6,  1913,  19  of  the  notes  were  past  due, 
and  on  that  date  the  Hamburg  Bank  indors- 
ed tor  value  to  the  appellant  T.  N.  Doyle 
the  remaining  16  notes  of  the  series  which 
had  not  matured.  When  all  the  notes  were 
past  due,  suits  were  brought  in  the  justice 
court  on  each  one,  and  from  the  Judgment  an 
appeal  was  taken  to  the  circuit  court,  where 
the  cases  were  consolidated -for  trial.  The 
defendant  admitted  the  execution  of  the 
notes,  pleaded  failure  of  consideration,  and 
denied  that  T.  N.  Doyle  was  a  bona  fide  pur- 
chaser tor  value  without  notice. 

It  alppears  from  the  testimony  that  Elmo 
Ahrens  was  an  insurance  agent  at  Hamburg 
in  1907;  greatly  Indebted  to  the  companies 
he  represented,  and  also  to  the  Hamburg 
Bank  in  the  sum  of  $3,500,  and  that  W.  H. 
Tebbs  and  W.  L.  Blanks,  ofBcers  of  the  bank, 


were  sureties  on  some  of  the  agent's  bonds 
to  the  Insurance  companies,  and  secondarily 
liable  on  bis  indebtedness  to  the  bank.  They 
Induced  Elmo  to  sell  bis  insurance  agency  to 
his  cousin,  Albert  Ahrens,  and  turn  over  to 
them  the  proceeds  of  the  sale.  Albert  Ahrens, 
Ed  Ahrens,  appellee,  and  C.  J.  Brown,  exe- 
cuted on  August  24,  1907,  and  conditionally 
delivered,  seven  short-term  notes  to  said 
Tebbs  and  Blanks,  for  the  aggregate  sum  of 
$3,500,  to  cover  all  of  Elmo's  indebtedness, 
the  balance  over.  If  any,  to  be  paid  to  Al- 
bert It  developed,  however,  that  it  could  not 
be  ascertained  from  the  account  books  of  the 
agency  the  amount  of  Elmo's  indebtedness. 
The  deal  was  then  abandoned  with  Albert 
Ahrens,  who  proceeded  to  establish  an  in- 
surance agency  of  his  own.  In  1907  Albert 
agreed  that  the  said  notes  for  $3,500  were 
to  be  treated  as  having  been  delivered  uncon- 
ditionally, and  Tebbs  and  Blanks  agreed  to 
pay  that  part  of  Elmo's  Indebtedness  for 
which  they  were  secondarily  liable  and  turn 
over  to  him  as  much  of  the  Elmo  agency  as 
they  could,  being  only  one  or  two  companies, 
to  which  Elmo  was  not  Indebted,  and  the  re- 
newal list,  from  which  he  could  get  the  ex- 
piration of  outstanding  policies  and  be  In  a 
position  to  procure  renewals  thereof,  and 
agreed  to  throw  to  him  all  the  insurance  busi- 
ness of  the  officers  of  the  bank  and  all  that 
could  be  controlled  by  the  bank  and  a  large 
portion  of  the  insurance  of  the  Beal-Doyle 
Dry  Goods  Company  at  Little  Rock.  The  In- 
debtedness of  Elmo  Ahrens  Insurance  Com- 
pany was  not  paid,  and  Albert  abandoned 
the  agency  and  repudiated  the  notes  dated 
August  24,  1907. 

C.  J.  Brown  arrived  at  Hamburg  about  the 
1st  of  October,  1907,  intending  to  establish 
an  independent  insurance  agency,  and  Al- 
bert Ahrens  left  there.  Brown  had  a  few 
companies,  some  of  those  that  had  been  rep- 
resented by  Elmo,  to  whom  he  had  paid  El- 
mo's Indebtedness,  and  one  or  two  he  had 
procured  from  Albert.  Blanks  and  Tebbs 
induced  him  to  take  over  the  agency  and  as- 
sume the  payment  of  the  $3,500  notes  toward 
discharging  Elmo's  debts.  Brown  owed 
them  nothing,  and  was  not  under  obligations 
to  them  at  the  time.  As  an  inducemdht  they 
agreed  to  pay  off  the  remaining  debts  due  by 
Elmo  Ahrens  to  the  companies  that  he  had 
represented  so  they  could  be  transferred  to 
Brown's  agency  and  to  give  him  sufficient 
patronage  of  the  officers  and  customers  of  the 
bank  to  enable  him  to  pay  the  notes  as  they 
fell  due.  '  They  estimated  the  volume  of  busi- 
ness assured  to  him,  listed  it,  and  demon- 
strated that  his  commissions  would  be  suffi- 
cient for  the  purpose.  They  made  no  writ- 
ing to  that  effect,  however.  Brown  agreed 
to  assume  the  $3,500  of  the  notes  in  consider- 
ation therefor.  In  1909  Brown  had  paid 
something  on  the  notes,  but  was  behind.  J. 
p.  Blanks,  the  president  of  the  bank,  then 
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approached  him,  and  told  him  that  he  had 
been  talking  to  BSd  Ahrens,  the  snrety,  and 
Brown's  father  and  the  bank  wanted  to  put 
the  notes  in  small  amounts  so  that  he  could 
meet  them  promptly.  The  matter  was  dis- 
cussed several  days,  and  the  new  notes  made 
directly  to  the  Ilamburg  Bank,  signed  by  Ed 
Ahrens,  C.  J.  Brown,  and  Brown  Bros.,  for 
that  part  of  Elmo's  indebtedness  to  the  in- 
surance companies  for  wlilch  Tebbs  and 
lilanks  were  sureties.  These  notes  were  exe- 
cuted upon  the  same  agreement  that  the  Ham- 
burg Bank  would  gire  to  Brown's  agency  the 
insurance  of  Its  officers  and  all  the  other 
business  it  could  control,  as  well  as  a  large 
part  of  the  business  of  Beal-Doyle  Dry  Goods 
Company,  Brown's  testimony  showing  that 
the  latter  would  amount  to  $100  a  year  com- 
mission. The  series  of  new  notes  upon  part 
of  which  these  suits  were  brought  were  exe- 
cuted and  delivered  to  the  bank  on  December 
16,  1909,  and  the  old  notes  for  the  $3,500 
canceled.  The  officers  of  the  bank  gave  their 
insurance  business  to  Brown  to  an  extent 
that  was  satisfactory  from  1907  to  and  in- 
cluding the  first  half  of  1912.  The  business 
from  the  Beal-Doyle  Dry  Goods  was  never 
given  to  him,  however,  and  in  the  summer  of 
1912  he  was  some  five  or  six  months  in  ar- 
rears io  the  payment  of  the  notes.  He  then 
told  J.  P.  Blanks  that  W.  Ia  Blanks  intended 
to  give  most  of  his  insurance  business  to  an- 
other agent,  and  unless  he  was  required  to 
continue  with  the  Brown  agency,  that  be 
would  not  pay  any  more  of  the  notes.  J.  P. 
Blanks  said  he  could  not  control  W.  L. 
Blanks'  business,  and  Brown  refused  there- 
after to  pay  the  notes,  the  business  being 
taken  from  his  agency. 

On  January  6,  1913,  the  Hamburg  Bank 
sold  to  T.  N.  Doyle,  of  the  Beal-Doyle  Dry 
Goods  Company,  for  cash,  the  16  notes  of  the 
series  that  were  not  matured,  and  indorsed 
them  to  him  on  that  day,  and  J.  L.  Blanks' 
the  president,  indorsed  them  i)ersonally.  At 
this  time  there  were  19  of  the  notes  due  and 
unpaid  owned  by  the  bank,  and  J.  P.  Blanks 
knew  that  Brown  had  refused  to  pay  any 
more  of  them.  J.  P.  Blanks  was  a  stock- 
holder in  the  Beal-Doyle  Dry  Goods  Company 
and  a  ^lesman  for  it  and  had  been  for  10 
years,  and  was  president  of  the  appellant 
bank  in  1913.  Between  the  1st  of  January, 
and  the  1st  of  March,  1913,  the  bank  had  on 
deposit  with  said  Dry  Goods  Company  $20,-  '■ 
000,  subject  to  check,  and  T.  N.  Doyle  was  a  I 
stockholder  and  officer  of  said  dry  goods  com- ' 
pany  during  January,  1913.  Blanks  stated 
that  Doyle  was  seeking  an  investment  for 
some  money  which  bis  company  did  not  wish 
to  pay  8  per  cent,  on,  and  that  he  recommend- 
ed the  purchase  of  these  notes  and  indorsed 
them  personally,  and  said  nothing  whatever 
to  Doyle  about  the  refusal  of  Brown  to  pay 
them.  That  Doyle  had  no  knowledge  of  any 
such  refusal  or  of  any  defense  to  the  notes, 
all  of  which  were  paid  for  by  and  transferred 
to  him  before  maturity. 


The  court  instructed  the  Jury,  giving  o*eir 
appellant's  objections  instruction  numbered 
1  for  appellee,  and  refusing  appellant's  re- 
quested Instruction  numbered  19,  as  follows: 

"(1)  The  court  Instructs  the  jury  that  all  valid 
contracts  must  be  based  upon  a  good  and  valu- 
able consideration ;  therefore  if  they  find  from 
the  evidence  in  this  case  that  the  consideration 
for  which  the  notes  sued  on  were  given  has  fail- 
ed, or  has  not  been  performed  on  the  part  of  the 
plaintiff,  then  they  may  find  for  the  defendants." 

'•(19)  Even  if  you  should  believe  that  W.  L. 
Blanks  and  others,  being  under  promise  to  do 
so,  failed  to  give  some  part  of  their  insurance 
to  defendant,  and  that  such  failure  was  not  du« 
to  the  defendant's  inability  to  meet  rates  or 
take  care  of  the  insurance,  this  could  not  be  con- 
sidered by  you  as  a  total  failure.  Unless  it  ap- 
pears from  a  preponderance  of  the  evidence 
what  was  the  dam.iges  in  dollars  and  cents  on 
account  of  such  failure,  the  defendants  cannot 
recoup  as  to  partial  failure;  you  will  find  for 
the  plaintiffs  the  full  amount  of  the  notes  sued 
on  and  interest" 

The  Jury  returned  a  verdict  for  the  defend- 
ants, and  from  the  Judgments  thereon  plain- 
tiffs appealed. 

Moore,  Smith  &  Moore  and  H.  If.  Trleber, 
all  of  Little  Rock,  and  J.  C.  Knox,  of  Mont- 
icello,  for  appellants.  Williamson  &  William- 
son, of  Montlcello,  for  appellees. 


EIBBY,  J.  (after  stating  the  facta  as 
above).  [1]  It  is  contended,  first,  that  the 
court  erred  In  not  excluding  from  the  cou- 
slderation  of  the  Jury  the  testimony  of  the 
witnesses  relative  to  the  parol  agreement  to 
deliver  to  Brown's  insurance  agency  the  In- 
surance business  of  the  officers  of  the  bank 
and  its  customers  which  could  be  controlled 
by  it,  it  being  claimed  that  if  such  an  agree- 
ment was  made,  it  was  not  to  be  performed 
within  a  year  and  was  within  the  statute  of 
frauds,  and  therefore  the  failure  to  carry  it 
out  could  not  constitute  a  failure  of  con- 
sideration of  the  notes. 

[2]  This  court  has  held  that  a  defend.ant 
may  show,  in  defense  of  a  suit  ui)on  promis- 
sory notes,  a  partial  failure  of  the  considera- 
tion therefor  by  way  of  recoupment  in  abate- 
ment of  so  much  of  the  consideration  as  has 
failed.  Webster  v.  Carter,  99  Ark.  45S,  138 
S.  W.  1000;  Dutton  v.  MilUon,  189  S.  W. 
11S4. 

Brown  testified  that  he  executed  the  notes 
upon  the  agreement  of  the  bank's  officers  to 
deliver  to  his  agency  their  insurance  business 
■and  the  insurance  business  of  such  other  cus- 
tomers as  it  could  control;  that  be  did  this 
sifter  they  had  shown  him  a  list  of  the  busi- 
ness that  would  come  to  hia  agency  which 
was  sufficient  to  take  care  of  the  notes  as 
they  matured;  said  that  he  got  none  of  the 
companies  of  the  old  Elmo  agency  because 
Brown  and  Tebbs  had  failed  to  pay  his  In- 
debtedness to  the  companies,  and  that  the 
list  of  the  dates  of  expiration  of  the  policies 
was  secured  through  Albert  Ahrens'  agency, 
and  "that  the  agency  the  bank  agreed  to 
turn  over  to  him  was  not  worth  anything  at 
alL"    After  the  bank  refused  to  continue  to 
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bave  the  Insurance  business  of  Its  officers 
and  others  given  to  the  Brown  agency  In  ac- 
cordance with  the  agreement,  Brown  declined 
to  pay  any  of  the  remaining  notes,  and  sold 
his  agency  for  barely  enough  to  pay  the  in- 
debtedness due  from  him  to  the  Insurance 
companies  he  represented.  Brown  had  paid 
16  of  the  series  of  notes. 

The  first  Instruction,  telling  the  Jury  that 
if  they  found  that  the  consideration  for 
which  the  notes  sued  on  was  given  had  fail- 
ed, or  had  not  been  performed  by  the  plain- 
tiffs, they  should  find  for  the  defendants,  was 
not  erroneous  as  being  abstract,  Brown's  tes- 
timony showing  that  the  officers  of  the  bank 
liad  at  first  given  enough  business  to  his 
agency  to  justify  his  paying  the  notes  matur- 
ing, that  the  agency  they  agreed  to  deliver 
was  worthless,  and  that  they  had  finally  fail- 
ed to  perform  the  agreement  to  deliver  the 
insurance  business  to  his  agency.  It  may  be 
tliat  the  agreement  to  deliver  such  insurance 
business,  since  the  last  of  the  series  of  notes 
in  consideration  of  w^blch  it  was  made  was 
not  due  for  more  than  two  years  thereafter, 
was  not  to  be  performed  within  one  year 
from  the  time  it  was  made,  but  there  was  no 
legal  obstacle  to  the  performance  of  this 
agreement  by  the  bank  and  its  officers,  and 
certainly  it  was  a  moving  consideration  for 
the  execution  of  the  notes,  the  makers  of 
which  declined  to  pay  the  remaining  notes 
after  the  failure  of  the  bank  to  deliver  any 
considerable  portion  of  the  insurance  busi- 
ness in  performance  of  Its  agreement.  Con- 
ceding that  the  agreement  was  within  the 
statute  of  frauds  and  could  not  be  enforced 
by  Brown  against  a  plea  thereof  In  another 
proceeding,  it  still  could  be  availed  of  as  a 
defense  to  the  notes,  the  partial  failure  of 
consideration  of  which  may  be  shown  upon 
the  theory  that  it  was  a  recoupment  and  not 
a  set-off  or  counterclaim  and  the  right  to  re- 
duce the  claim  sued  on  contlnuhig  as  long  as 
plaintiffs'  cause  of  action  thereon  exists. 
State  V.  Ark.  Brick  Mfg.  Co.,  98  Ark.  129,  135 
S.  W.  843,  33  L.  R.  A.  (N.  S.)  37C  If  the 
bank  was  allowed  to  procure  the  execution  of 
these  notes  upon  agreement  to  furnish 
enough  insurance  business  to  the  agency  to 
enable  its  manager  to  pay  them  off,  and  then 
refuse  to  perform  its  agreement  because  it 
was  not  in  writing  and  in  contravention  of 
the  statute  of  frauds,  and  collect  the  notes 
notwithstanding.  It  would  be  perpetrating  a 
fraud  under  the  forms  of  law  and  the  terms 
of  a  statute  designed  to  prevent  and  protect 
against  fraud. 

[3]  The  court  did  not  err  in  refusing  plain- 
tiffs' said  requested  Instruction  19,  telling  the 
Jury  that  a  failure  to  deliver  part  of  their 
Insurance  to  the  defendant  by  Blanks  and 
others  under  a  promise  to  do  so,  not  due  to 
Ills  inability  to  meet  the  rates  of  other  com- 
UMLnles,  could  not  be  considered  as  a  total 
failure  of  consideration,  unless  it  appeared 
Ciom  a  preponderance  of  the  testimony  what 
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was  the  damage  In  dollars  and  cents  on  ac- 
count of  such  failure,  and  that  no  recoup- 
ment could  be  had  for  a  partial  failure.  It 
had  already  Instructed  the  jury,  in  appellees' 
requested  instruction  numbered  2,  that  if  the 
plaintiffs  partially  failed  to  perform  the  con- 
sideration for  which  the  notes  sued  on  were 
given,  and  that  by  reason  of  the  breach  of 
contract  the  defendants  were  damaged  In  an 
amount  equal  to  or  greater  than  the  amount 
of  the  notes  sued  on,  they  would  find  for  the 
defendants,  and  the  jury  must  have  under- 
stood from  the  instructions  given  that,  in 
order  to  relieve  the  defendants  from  the  pay- 
ment of  the  notes,  the  bank's  officers  had 
failed  to  deliver  enough  Insurance  business, 
under  the  agreement  so  to  do,  to  damage  the 
makers  of  the  notes  in  a  sum  equal  to  or 
greater  than  the  amount  due  thereon.  And 
there  is  substantial  testimony  from  which 
the  jury  might  have  found  that  the  failure 
to  carry  out  the  agreement  to  deliver  insur- 
ance business  to  Brown's  agency  caused  him 
a  loss  of 'more  than  the  amount  of  the  notes 
sued  on  by  the  bank. 

[4]  Sixteen  of  the  series  of  notes  had  al- 
ready been  paid,  and  the  defense  is  not  avail- 
able against  the  notes  sued  on  by  T.  N. 
Doyle.  It  is  understood  that  he  purchased 
them  for  a  valuable  consideration  before  ma- 
turity, and  the  testimony  does  not  show  that 
he  had  notice  of  any  defect  therein  or  any 
defense  thereto.  The  burden  was  upon  ap- 
pellees to  show,  after  the  testimony  disclosed 
that  Doyle  had  purchased  the  notes  for  value 
before  maturity,  that  he  had  such  notice  of 
failure  of  consideration  as  would  prevent  his 
being  a  bona  fide  purchaser;  the  presumption 
otherwise  being  that  he  was  a  purchaser  in 
good  faith  without  notice.  Harbison  v.  Ham- 
monds, 167  S.  W.  849 ;  Little  v.  Ark.  Nation- 
al Bank,  167  8.  W.  75. 

[5]  The  testimony  does  disclose  that  3.  P. 
Blanks,  the  president  of  the  bank,  knew  of 
the  infirmity  in  the  notes,  that  he  negotiated 
the  sale  of  them  to  T.  N.  Doyle  for  the  bank, 
and  that  he  was  salesman  for  and  a  stock- 
holder in  the  Bcal-Doyle  Dry  Goods  Com- 
pany, a  corporation  In  which  said  Doyle  was 
largely  iutercsted.  Blanks  was  not  the  agent 
of  Doyle,  but  of  the  bank  in  the  siile,  and  he 
stated  that  he  did  not  tell  the  purchaser  any- 
thing about  any  defense  to  the  notes  or  re- 
fusal of  the  makers  to  pay  same,  but,  on  the 
contrary,  recommended  them  as  a  good  in- 
vestment. There  was  nothing  shown  In  the 
transaction  that  would  Impute  notice  to  the 
purchaser  of  these  notes  before  maturity,  who 
paid  an  adequate  consideration  therefor,  of 
any  defense  thereto. 

It  follows  that  the  judgment  against  ap- 
pellant Doyle,  there  being  no  testimony  to 
support  the  verdict,  must  be  reversed,  and  a 
judgment  will  be  entered  here  in  his  favor. 

The  record  not  disclosing  any  prejudicial 
error,  the  judgment  against  the  bank  will  be 
affirmed.    It  is  so  ordered. 
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SHANDS  T.  STATE.     (No.  398.) 
(Supreme  Court  of  Arkansas.     May  17,  1915.) 

1.  Cbiminal  Law  <S=>406  —  Statements  os 
Accused— Admissibiutt. 

Evidence  that  accused  when  arrested  stat- 
ed that  "be  was  up  against  it,"  and  that  "be 
might  as  well  go  ahead  and  take  his  medicine," 
was  admissible,  in  the  absence  of  any  intimation 
that  the  statement  wus  not  freely  and  voluntari- 
ly made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  785,  S94-917,  Q-M-ti'Zl ; 
Dec.  I>ig.  ®=4U6.] 

2.  Rape   <e=»44— Evidencb— Admissibilitt. 

Where,  on  a  trial  tor  carnal  abuse  of  a 
female  under  the  ajge  of  consent,  accused  admit- 
ted his  criminal  intimacy  with  the  sister  of 
prosecutrix  evidence  that  accused  had  stated  to 
a  witness  that  he  was  going  to  the  Kzposition  at 
San  l<'rancisco  and  would  take  a  couple  of  wo- 
men with  him,  so  described  as  to  indicate  that 
the  prosecutrix  and  her  sister  were  the  women, 
was  admissible  to  show  tiie  relationship  between 
accused  and  prosecutrix. 

I  Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §  63;  Dec.  Dig.  <S=>44.] 

3.  Rape  €^52— Evidence— SumciENOT. 

A  conviction  for  carnal  abuse  of  a  female 
under  the  age  of  consent  may  be  bad,  where  the 
proof  establishes  the  guilt  of  accused  beyond  a 
reasonable  doubt  without  reference  to  the  testi- 
mony of  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S§  71-74,  70;   Dec.  Dig.  <8=<>52.] 

4.  Rape  <g=952— Evidence— Sdfficienct. 

Where  prosecutrix  under  direct  examina- 
tion testified  to  the  ^uiit  of  accused,  but  on 
cross-examination  denied  any  criminal  act,  a 
conviction  could  not  be  sustained  on  her  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  a  71-74,  76;   Dec.  Dig.  «=»52.] 

6.  Rape  «=5>52—Bvidence— Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 
carnal  abuse  of  a  female  under  the  age  of  con- 
sent. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  a  71-74,  76;   Dec.  Dig.  <8=>52.] 

6.  Witnesses     ®=>392 — Impeachment— Affi- 
davits. 

Affidavit  of  prosecutrix,  averring  that  ac- 
cused had  had  sexual  intercourse  with  her,  was 
not  competent  as  affirmative  evidence  to  show 
accused's  guilt,  but  was  competent  to  impeach 
prosecutrix  testifying  to  the  innocence  of  ac- 
cused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1249-1251,  1257 ;  Dec.  Dig.  «=» 
392.] 

7.  Witnesses  9=s>392— Iupkachkent— Comfb- 
TENOT  OF  Evidence. 

Where,  on  a  trial  for  carnal  abuse  of  a 

female  under  the  age  of  consent,  prosecutrix  on 
cross-examination  denied  the  guilt  of  accused,  a 
letter,  written  by  her  to  a  third  person,  explain- 
ing that  she  was  not  responsible  for  the  prose- 
cution and  mentioning  the  possibility  of  accus- 
ed being  sentenced  to  the  penitentiary  for  21 
years,  and  suggesting  that  he  might  escape  with 
a  shorter  term  by  resisting  the  prosecution,  was 
admissible  to  contradict  the  testimony  of  prose- 
cutrix, but  not  admissible  as  affirmative  evi- 
dence of  accused's  guilt. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1249-1251,  1257 ;    Dec.  Dig.  «=i 


8.  Witnesses    ®3»380— Impeacbuknt— Pboof 

OF  Inconsistent  Statements. 

The  state  surprised  by  testimony  of  a  wit- 
ness called  by  it  may,  for  purpose  of  impeach- 
ment by  contradiction,  show  that  the  witness 
had  made  prior  statements  inconsigtent  with  the 
testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i§  1210-1219;   Dec.  Dig.  «=>380.] 

Appeal  from  Circuit  Court,  Sevier  County ; 
Jeff.  T.  Cowling,  Judge. 

Monroe  Shands  was  convicted  of  crime, 
and  be  appeals.    Affirmed. 

Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  This  appeal  has  been  prose- 
cuted from  a  Judgment  pronounced  upon  the 
verdict  of  a  Jury  finding  appellant  guilty  of 
the  crime  of  carnal  abuse  and  fixing  his  pun- 
ishment at  imprisonment  in  the  penitentiary 
for  the  period  of  one  year.  Appellant  has 
not  favored  us  with  any  brief  in  the  case,  but 
we  have  carefully  considered  the  errors  a»- 
signed  in  the  motion  for  a  new  trial. 

The  principal  question  in  the  case  appears 
to  be  whether  or  not  the  evidence  is  legally 
sufflcieut  to  sustain  the  conviction.  The  girl 
upon  whom  the  offense  was  alleged  to  have 
been  committed  was  evidently  not  responsible 
for  nor  in  sympathy  with  the  prosecution. 
Indeed,  a  consideration  of  her  evidence  makes 
it  very  apparent  that  she  did  not  desire  his 
conviction.  However,  upon  her  direct  exam- 
ination she  did  testify  that  appellant  bad 
had  sexual  intercourse  with  her,  and  she 
stated  the  time  and  place  where  the  act  was 
said  to  have  occurred;  and  there  was  some 
evidence  upon  the  part  of  the  state  which 
tended  to  corroborate  this  statement  in  re- 
gard to  the  time  and  place.  Upon  her  cross- 
examination,  however,  she  repudiated  this 
statement  and  denied  that  the  appellant  had 
ever  at  any  time  or  place  had  sexual  inter- 
course with  her.  She  asserted  that  the  pros- 
ecuting attorney  had  told  her  she  would  be 
fined  $25  and  put  in  Jail  if  she  did  not  tes- 
tify against  appellant,  and  she  stated  that 
she  had  testified  against  him  because  she 
was  afraid  not  to  do  so.  She  was  called  up- 
on to  state,  and  did  state,  the  time  and  place 
and  circumstances  under  which  these  repre- 
sentations were  made  to  her  by  the  prose- 
cuting attorney ;  and  evidence  was  offered  by 
the  state  in  rebuttal,  which  was  sufficient  to 
show  that  the  statement  in  regard  to  the 
intimidation  of  the  witness  by  the  prosecut- 
ing attorney  was  without  foundation.  Ap- 
pellant denied  that  be  bad  ever  had  sexual 
intercourse  with  the  girl,  and  stated  that  he 
had  never  been  in  company  with  her  on  more 
than  three  occasions.  He  admitted,  however, 
that  he  had  had  sexual  Intercourse  with  the 
sister  of  the  prosecuting  witness,  who  was 
over  the  age  of  consent;  and  there  was 
proof  of  certain  statements  made  by  liim 
which,  if  true,  amounted  to  an  admission 
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that  he  had  had  sexual  intercourse  with  both 
of  the  sisters.  It  was  further  shown  that 
at  the  preliminary  trial  appellant  admitted 
that  he  had  been  with  the  prosecuting  wit- 
ness on  many  occasions,  and  the  officer  who 
arrested  blm  testified  that  appellant  stated, 
when  the  arrest  was  made,  that  "he  was  np 
against  if  and  said  "he  might  as  well  go 
ahead  and  take  his  medicine."  The  prose- 
cuting witness  admitted,  upon  her  cross-ex- 
amination, that  she  had  been  talked  with 
about  her  evidence  and  advised  what  to  say, 
but  she  refused  to  state  who  bad  advised  her 
what  to  testify. 

The  instructions  fairly  submitted  the  case 
to  the  jury,  and  no  objections  were  made  to 
any  of  them ;  -but  the  motion  for  a  new  trial 
assigns  error  in  the  admission  of  certain  evi- 
dence, and  the  action  of  the  court  in  this 
respect  appears  to  be  the  only  question  in 
the  case  in  addition  to  that  of  the  sufficiency 
of  the  evidence. 

[1]  The  evidence  complained  of  consists  in 
the  testimony  of  Eobert  Edwards,  the  deputy 
sheriff  to  whom  the  defendant  stated  that 
"be  was  up  against  it  and  might  as  well  go 
ahead  and  take  his  medicine."  But  it  is  not 
shown  in  what  respect  this  evidence  was  in- 
competent. There  is  no  intimation  that  the 
statement  was  not  freely  and  voluntarily 
made,  and  its  relevancy  is,  of  course,  appar- 
ent 

[2]  Error  was  also  assigned  in  admitting 
the  testimony  of  V.  H.  Robinson,  which  was 
to  the  effect  that  appellant  had  stated  to 
him  that  he  was  going  to  the  Exposition  at 
San  Francisco  and  would  take  a  couple  of 
women  with  him.  Appellant's  reference  to 
and  description  of  the  women  indicated  that 
the  prosecuting  witness  and  her  sister  were 
the  women  referred  to.  We  see  no  error  in 
the  admission  of  this  evidence,  as  it  tends  to 
show  the  relationship  between  appellant  and 
the  prosecuting  witness,  especially  in  view 
of  the  fact  that  It  was  further  shown  that 
the  sister  of  the  prosecuting  witness  was  a 
married  woman,  who  had  separated  from 
her  husband  but  was  not  divorced  from  him, 
and  who  was  shown  by  the  proof  to  be  a 'wo- 
man of  questionable  character. 

Error  was  also  assigned  in  the  admission 
of  a  letter  written  to  one  Walter  Shands  by 
the  prosecutrix,  and  also  in  the  admission  of 
an  affidavit  made  by  her  before  a  notary  pub- 
lic upon  which  the  examining  trial  was  in- 
stituted in  the  justice  court.  The  affidavit 
was  to  the  effect  that  appelant  had  had 
sexual  intercourse  with  the  prosecuting  wit- 
ness, and  the  letter  explained  that  the  pros- 
ecuting witness  was  not  responsible  for  the 
IMvsecutlon.  She  mentions  the  possibility 
that  appellant  might  be  sentenced  to  the 
penitentiary  for  a  period  of  21  years,  and  sug- 
gests that  he  might  escape  with  a  shortei 
term  by  not  resisting  the  prosecution.  The 
letter  manifests  the  writer's  lack  of  sympa- 
thy with  the  prosecution,  but  the  inference 
to  b«  drawn  from  it  is  unmistakable.    This 


letter  was  intercepted  by  the  mother  of  the 
girl  before  it  was  mailed  to  appellant,  but 
its  authorship  is  not  denied.  It  does  not 
appear  what  the  relationship  was  between 
Walter  Shands  and  appellant  A  physician 
testified  that  at  about  the  time  of  the  in- 
stitution of  the  prosecution  in  this  case  he 
made  an  examination  of  the  prosecuting  wit- 
ness at  the  request  of  her  mother,  and  found 
that  the  hymen  had  been  ruptured,  and  the 
bruised  condition  of  the  parts  Indicated  re- 
cent sexual  intercourse.  The  mother  of  the 
prosecuting  witness  testified  that  the  girl 
was  14  years  of  agej 

[3]  Convictions  in  cases  of  this  kind  do 
not  depend  solely  upon  the  evidence  of  the 
prosecuting  witness,  and  a  conviction  may 
be  liad  where  the  proof  is  sufficient  to  estab- 
lish the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt  without  reference  to  the  testi- 
mony of  the  girl  alleged  to  have  been  car- 
nally abused.  Such  cases  are,  of  course,  un- 
usual ;  but  the  beneficent  purpose  of  the  law 
to  protect  the  virtue  of  girls  who  have  not 
reached  the  age  of  discretion  might  in  many 
cases  be  defeated  if  the  law  were  otherwise. 

[4]  In  this  case,  however,  we  should  hoUd 
the  proof  insufficient  if  the  proof  of  appel- 
lant's guilt  depended  upon  the  evidence  of 
the  girl  alone,  because  her  last  statement  was 
an  emphatic  denial  that  appellant  had  ever 
had  sexual  intercourse  with  her,  and  the  con- 
viction would  not  have  been  proper  in  the 
face  of  such  testimony  If  there  had  been  no 
other  evidence  of  appellant's  guilt  Moore 
on  Facts,  {  1271;  Crane  v.  House  of  the 
Good  Shepherd,  88  App.  Div.  620,  66  N.  Y. 
Supp.  223. 

IS]  But,  as  has  been  shown,  there  was 
other  evidence  which  we  think  was  legality 
sufficient  to  sustain  the  verdict  of  the  jury. 
The  crime  of  carnal  abuse  had  been  commit- 
ted upon  the  person  of  the  girl,  and  appel- 
lant's statements  tended  to  show  that  he 
was  guilty  of  this  crime. 

[6-8]  The  affidavit  and  the  letter  set  out  in 
the  statement  of  fact  were  not  competent  as 
affirmative  matter  tending  to  show  the  guilt 
of  the  accused,  but  they  became  competent 
for  the  purpose  of  contradicting  and  impeach- 
ing the  prosecuting  witness  when  she  testi- 
fied that  appellant  had  never  at  any  time 
had  intercourse  with  her.  But  for  this  denial 
they  would  not  have  been  competent  But 
the  denial  made  them  admissible,  as  the  par- 
ty producing  a  witness  when  surprised  by 
adverse  testimony  may  show  for  the  purpose 
of  impeachment  by  contradiction  that  the 
witness  has  made  prior  statements  incon- 
sistent with  the  one  made  on  the  stand.  See 
section  3137,  Kirby's  Digest;  WMUams  v. 
Cantwell,  170  S.  W.  250. 

There  were  other  errors  assigned  in  the 
motion  for  a  new  trial,  but  we  do  not  regard 
them  as  of  sufficient  importance  to  require 
a  discussion,  and,  finding  no  error  in  the 
record,  the  judgment  of  the  court  below  Is 
affirmed. 
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BANKERS'   SURETY  CO.  et  al,  t.  WATT. 

(No.  391.) 
(Supreme  Coart  of  Arkansas.    May  17,  1915.) 

1.  Pbincipal  and  Sorett  «=s>104  —  Dis- 
charge OF  Surety— BxTENSiow  OF  Time- 
Assent  BY  Surety. 

A  clause  in  a  building  contract  providing 
for  a  penalty  of  ?10  a  day  for  delay  in  complet- 
ing the  contract  is  not  an  agreement  for  an  ex- 
tension of  the  time  for  the  completion  to  which 
the  surety  of  the  contractor  has  assented,  but  is 
either  a  penalty  which  is  unenforceable,  or  a 
stipulation  for  liquidated  damages  for  a  breach 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §|  186-190,  193-195, 
197-200;    Dec  Dig.  <S=»104.] 

2.  Pbincipai,  and  Subett  «=s>123  —  Di8- 
CHAROE  OF  Stjbett— Notice  of  Default. 

Where  a  contractor's  surety  bond  required 
the  owner  to  give  the  surety  notice  of  any  de- 
fault by  the  contractor  within  10  days  after  the 
owner  learned  thereof,  and  to  give  the  surety  the 
right  within  30  days  to  undertake  the  comple- 
tion of  the  contract,  or  to  give  the  work  to  an- 
other, the  owner's  failure  to  give  notice  that 
the  contractor  had  not  completed  the  building 
within  the  time  fixed  within  10  days  after  the 
expiration  of  that  time  discharges  the  surety. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  304-311;  Dec.  Dig.  «=» 
123.] 

Appeal  from  Garland  Chancery  Court; 
Jethro  P.  Henderson,  Chancellor. 

Action  by  Samuel  G.  Watt  against  the 
Bankers'  Surety  Company  and  another. 
Judgment  for  the  plaintiff,  and  defendant 
named  appeals.  Reversed  and  remanded, 
with  dlrectioas  to  dismiss  the  complaint 

Samuel  C.  Watt  Instituted  this  action  in 
the  chancery  oourt  against  the  Bankers' 
Surety  Company  and  Thomas  J.  Prlchard 
to  recover  on  a  building  contract.  Several 
other  persona  filed  interventions  claiming 
liens  on  the  building  for  materials  furnished 
by  them  which  were  used  in  the  construction 
of  it 

On  the  5th  day  of  May,  1910,  the  plaintiff, 
Samuel  C.  Watt,  entered  into  a  written  con- 
tract with  the  defendant  Thomas  J.  Pricb- 
ard  whereby  the  latter  was  to  erect  for  him 
in  Hot  Spirings,  Ark.,  a  two-story  brick  ve- 
neer residence  in  accordance  with  certain 
plans  and  specifications  which  were  made  a 
part  of  the  contract.  The  contract  price 
was  $12,910,  which  included  $800  that  the 
contractor  was  to  give  for  a  five-room  cot- 
tage which  was  then  situated  on  the  lots 
where  the  dwelling  was  to  be  erected.  The 
contract  also  provided  that  the  contractor 
should  deliver  said  building  complete  in  all 
its  parts  and  free  from  all  liens  and  claims 
to  the  owner  on  or  before  the  1st  day  of 
September,  1910,  under  penalty  for  delay  of 
$10  per  day  for  each  and  every  day  after 
said  date  during  which  said  building  should 
remain  incompleted  and  unfinished.  There 
was  a  clause  in  the  contract  which  provided 
that  the  owner  should  withhold  20  per  cent, 
of  the  estimate  made  by  the  architect  until 


the  final  payment;  and  another  clause  pro- 
vided that  notice  in  writing  should  be  given 
to  the  surety  on  the  bond  of  any  proposed 
change  or  addition  to  the  contract  in  case  it 
should  Involve  or  cost  an  extra  expense  of 
$500  additional  to  the  contract  price. 

The  Bankers'  Surety  Company  executed  a 
bond  as  surety  of  Prlchard  for  the  faithful 
performance  of  all  the  terms,  covenants,  and 
conditions  of  the  contract  on  his  part.  The 
first  condition  of  the  bond  provided  that,  in 
event  of  any  default  on  the  part  of  the  prin- 
cipal, a  written  statement  of  the  particular 
facts  showing  such  default  and  the  date 
thereof  should  l>e  delivered  to  the  surety  by 
registered  mail  within  10  days  after  the  own- 
er of  the  building  should  learn  of  such  de- 
fault, and  that  the  surety  should  have  the 
right  within  30  days  after  receipt  of  such 
statement  to  proceed  or  to  procure  others  to 
proceed  with  the  performance  of  the  con- 
tract, and  should  be  subrogated  to  all  the 
rights  of  the  principal.  Another  clause  of 
the  bond  provided  that  no  claim,  suit,  or  ac- 
tion by  reason  of  any  default  should  be 
brought  against  the  principal  or  surety  after 
the  1st  day  of  December,  1910,  and  that  no 
recovery  should  be  had  for  damages  accru- 
ing after  that  date.  This  clause  was  .after- 
wards changed  by  extending  the  date  to 
March  1,  1911. 

The  contractor  did  not  finish  the  buildlDg 
by  September  1,  1910,  and  it  was  not  finished 
until  some  time  in  February,  1011,  when  the 
owner  took  diarge  of  it  and  finished  it  The 
contractor  also  failed  to  pay  several  mate- 
rialmen for  materials  furnished  to  be  used 
in  the  construction  of  it.  On  November  23, 
1910,  the  owner  gave  written  notice  to  the 
surety  that  the  building  had  not  been  com- 
pleted by  the  1st  of  September,  and  that  ma- 
terialmen's liens  were  about  to  be  enforced 
against  the  building.  The  record  shows  that 
the  owner  knew  these  facts  on  the  1st  of 
September,  1010,  but  that  he  did  not  make 
them  known  to  the  surety  until  November 
23,  1910.  The  rocord  shows  also  that  the 
surety  company  had  no  notice  until  Novem- 
ber 23d.  The  bond  given  by  the  surety  com- 
pany was  In  the  sum  of  $0,500. 

The  chancellor  found  In  favor  of  the 
plaintiff,  and  the  defendant  Bankers'  Sure- 
ty Company  has  appealed. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellant. C.  Floyd  Huff,  of  Hot  Springs,  for 
appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
By  the  terms  of  the  contract  the  building 
was  to  be  completed  September  1,  1910.  As 
a  matter  of  fact,  it  was  not  completed  until 
some  time  in  February,  1011.  No  notice  of 
the  failure  of  the  contractor  to  complete  the 
building  within  the  designated  time  was  given 
by  the  owner  to  the  surety  within  ten  days, 
as  required  by  the  contract.    The  defense  of 
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the  surety  company  rests  mainly  npon  tbia 
failure  to  give  notice. 

[1]  It  la  not  claimed  that  the  surety,  In 
fiict,  assented  to  the  extension  of  time,  but 
It  Is  claimed  that  It  will  be  deemed  to  have 
assented  thereto  by  the  terms  of  the  contract 
itself,  which,  it  is  said,  contemplates  that 
additional  time  for  the  completion  of  the 
building  might  be  granted.  Counsel  bases  this 
contention  on  that  clause  of  the  contract 
which  provides  tor  the  completion  of  the 
building  by  the  Ist  day  of  September,  1910, 
under  penalty  for  delay  of  $10  per  day.  They 
contend  that  the  contract  definitely  contem- 
plated that  It  might  be  necessary  to  extend 
the  time,  and  that  the  surety  company  must 
be  held  to  have  contemplated  It  also.  In  sup- 
port of  their  contention  they  dte  Graham  & 
Title  Guaranty  &  Surety  Co.  v.  United  States, 
231  n.  S.  474,  34  Sup.  Ct  148,  58  L.  Ed.  319, 
and  United  States  y.  McMuUen  and  Other 
Administrators,  222  U.  S.  460,  32  Sup.  Ct. 
128,  56  L.  Ed.  269.  We  do  not  think  either 
of  these  cases  sustain  the  position  assumed 
by  counsel.  The  contract  in  the  McMuUen 
Case  provided  that  no  extension  of  time  was 
to  be  granted  except  npon  the  authority  of 
the  Secretary  of  the  Navy,  in  accordance  with 
the  terms  of  the  contract ;  and  the  Secretary 
granted  an  extension.  In  the  Graham  Case 
the  bond  In  terms  contemplated  an  extension 
of  time,  and  the  contract  provided  for  a 
waiver  of  the  time  limit 

Here  the  facts  are  essefltlally  difCerent. 
There  was  no  provision  in  the  contract  which 
o(H>templated  an  extension  of  the  time.  If 
the  payment  of  $10  per  day  as  provided  in 
the  contract  for  each  day  of  delay  be  con- 
strued as  a  peualt}',  as  was  done  in  the  case 
,of  Wait  V.  Stanton,  104  Ark.  9,  147  8.  W.  446, 
it  is  unenforceable  and  has  no  binding  force 
whatever;  on  the  other  hand,  if  it  be  con- 
strued as  liquidated  damages,  it  simply  has 
the  effect  of  the  parties  contracting  in  ad- 
vance what  the  damages  for  a  breach  of  the 
contract  shall  be.  It  does  not  have  the  ef- 
fect ot  providing  for  an  extension  of  time. 
It  <mly  fixed  the  measure  of  damages  in  the 
event  the  contractor  committed  a  breach  of 
the  contract  and  was  not  Justified  in  so  do- 
ing. 

[2]  When  the  contractor  failed  to  complete 
the  building  by  the  1st  of  September,  1910, 
be  committed  a  breach  of  the  contract ;  and, 
under  the  express  terms  of  the  contract,  in 
order  to  hold  the  surety  company  liable,  it 
was  the  duty  of  the  owner  to  give  written 
notice  within  ten  days  thereafter.  The  ob- 
ject of  giving  this  notice,  as  shown  by  the 
contract  itself,  was  to  enable  the  surety  com- 
pany seasonably  to  take  such  practical  action 
as  might  minimize  Its  loss  by  reason  of  the 
contractor's  default  We  are  of  the  opluloo 
tliat  the  contractor  committed  a  breach  of 
the  contract  when  he  failed  to  complete  the 
building  on  the  1st  day  of  September,  1910, 


and  that  this  failure  constituted  a  "default," 
within  the  meaning  of  that  word  as  used  in 
the  contract  It  was  therefore  the  duty  of 
the  owner  of  the  building  to  notify  the  sure- 
ty company  of  this  default  if  he  wished  to 
hold  the  surety  company  liable  for  the  breach 
of  the  contract.  This  the  owner  failed  to  do. 
There  is  no  testimony  in  the  record  tending 
to  show  that  the  surety  company  waived  the 
giving  of  this  notice  to  it;  neither  is  there 
anything  in  the  record  to  show  that  the  sure- 
ty company  assented  to  the  extension  of  the 
time  for  the  completion  of  the  buUding,  or 
that  the  failure  of  the  contractor  to  finish  the 
work  on  time  was  Justified  or  excused  by  the 
conduct  of  the  owner. 

It  follows  that  the  decree  will  be  reversed, 
and  the  cause'  remanded,  with  directions  to 
the  chancellor  to  dismiss  the  complaint  for 
want  of  equity. 


CITIZENS'  BANK  OF  MAMMOTH  SPRING 

et  aL  V.  OOMMERCIAIi  NAT.  BANK  OF 

CHICAGO,  ILL.    (No.  392.) 

(Supreme  Court  of  Arkansas.     May  17,  1915.) 

1.  Judgment    ig=273  —  Entby    Nunc    Pro 
Tunc — Notice— Waiveb. 

The  garnishee,  in  a  former  action  by  the 
W.  Co.,  in  which  a  bank  intervened,  sued  to  set 
aside  a  judgment  in  favor  of  the  bank  against 
it,  on  the  ground  that  the  court  rendered  judg- 
ment against  the  W.  Co.  alone,  but  that  judg- 
ment was  entered  against  the  garnishee.  The 
attorney  who  represented  the  W.  Co.,  in  the 
former  litigation,  and  the  manager  of  that  com- 
pany, both  testified  that  a  judgment  was  ren- 
dered against  the  W.  Co.  The  court  ordered  the 
entry  of  judgment  against  the  W.  Co.  nunc  pro 
tunc,  and  the  W.  Co.  moved  to  vacate  the  judg- 
ment for  wont  of  notice  of  application  to  enter. 
Held  that  the  appearance  of  the  W.  Co.  when 
the  judgment  was  corrected,  its  objection  there- 
to, and  motion  to  set  aside  and  vacate  the 
judgment  were  a  waiver  of  notice  of  the  proceed- 
ing to  amend  the  record,  and  the  court  did  not 
err  in  making  the  nunc  pro  tunc  entry. 

[Ed.   Note. — For  other  cases,   see  Judgment 
C!ent  Dig.  gf  525-541;   Dec.  Dig.  «=»273.] 

2.  Judgment    «=»273  —  Entby    Nunc    Pbo 
Tunc — Entry  after  Tkrm. 

The  correction  of  the  record  by  the  entry  of 
a  nunc  pro  tunc  judgment  after  the  expiration 
of  the  term  at  which  the  original  judgment 
was  rendered  should  be  made  with  caution. 

[Ed.  Note.— For   other   cases,   see  Judgment, 
Ont  Dig.  §§  525-541;   Dec  Dig.  *=9273.] 

3.  Judgment    i85=9273  —  Entry    Nunc    Pbo 
Tunc— Entry  after  Term. 

The  court  has  authority  to  correct  its  rec- 
ord by  the  entry  nunc  pro  tunc  of  a  Judgment 
rendered  at  a  former  term. 

[Ed.   Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  625-541;  Dec.  Dig.  <S=3273.] 

4.  Judgment  «=»273— Cohreotion  Nunc  Pro 
Tunc— Authority. 

The  purpose  of  a  nunc  pro  tunc  order  is  to 
make  the  record  reflect  the  transnotion  that 
actually  occurred,  and  the  authority  of  the 
court  to  amend  its  record  by  such  an  order  is 
only  to  malce  it  speak  the  truth,  but  not  to 
make  it  speak  what  it  did  not  speak,  but  ought 
to  have  spoken. 

[Ed.   Note.— For   other  cases,  see  Judgment, 
Cent.  Dig.  i§  525-541 ;   Dec  Dig.  «=>273.] 
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B.  Justices  of  the  Peace  ®=>87— Garnish- 
ment—Liability  OF  Gabnibhee— Payuxnt 
or  Fond  to  Pabtt. 

The  W.  Co.  sued  in  justice  court  to  sub- 
ject funds  in  the  hands  of  a  garnishee  to  its 
debt.  The  garnishee  answered,  admitting  that 
it  held  the  fund  garnished.  A  banlc  intervened, 
claiming  such  fund,  but  its  intervention  was  de- 
nied by  the  justice,  and  an  appeal  was  taken, 
the  garnishee  becoming  surety  on  its  appeal 
bond.  The  garnishee,  after  the  judsment  dis- 
missing the  interplea,  and,  as  claimed  by  it,  be- 
fore the  appeal  was  taken,  paid  the  fund  to  the 
W.  Co.  Held,  that,  having  admitted  that  it 
hi-ld  the  fund,  it  was  liable  for  the  payment 
thereof  upon  the  court's  order,  and  if  it  desired 
to  relieve  itself  of  liability,  it  should  have  paid 
the  money  into  court,  and  could  not  relieve  it- 
self of  liability  to  the  intervener  by  paying  it 
to  the  W.  Co. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  295-305;  Dec.  Dig.  «=> 
87.] 

6.  Judgment  €=3713 — CoNCLueivENESs— Mat- 
TEBs  Concluded. 

If  the  garnishee  paid  the  fund  to  the  W. 
Co.  before  the  appeal  was  taken,  that  was  a  mat- 
ter whicli  should  have  been  presented  on  the 
trial  in  the  circuit  court  wherein  judgment  was 
rendered  against  the  garnishee,  and,  that  judg- 
ment not  having  been  appealed  from,  was  con- 
clusive against  the  garnishee  in  an  action  to  set 
it  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1063,  1066,  1099,  1234-1237,  1239, 
1241,  1247;    Dec.  Dig.  «=»713.] 

7.  Appeal  and  Ebbob  <s=>1073  —  BLabmless 
Ebbor— Modification  of  Judgment. 

While  in  the  action  to  set  such  judgment 
aside,  the  court  should  not  have  set  the  judg- 
ment aside  and  rendered  another  judgment 
against  the  garnishee  on  a  finding  that  it  bad 
paid  the  fund  to  the  W.  Co.  on  the  express 
agreement  of  that  company  that  it  was  to  be  re- 
imbursed if  required  to  pay  the  fund  to  the  in- 
tervener, since  where  the  judgment  expresses 
the  entire  judicial  action  taken  at  the  time  of 
its  rendition,  the  court  has  no  authority,  after 
the  expiration  of  the  term,  to  enlarge  or  dimin- 
ish it  in  matters  affecting  the  merits,  the  error 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  4240-4247;  Dec.  Dig.  «=» 
1073.] 

Appeal  from  Circuit  Court,  Fulton  Coun- 
ty;   John  W.  Heeks,  Judge. 

Action  by  the  Citizens'  Bank  of  Mammoth 
Spring  and  another  against  the  Commercial 
National  Bank  of  Chicago,  111.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  and  the 
Wood  Grocery  Company  appeal.     Affirmed. 

This  Is  the  second  appearance  of  tliis  case 
here,  a  statement  of  which  appears  In  the 
former  opinion  wherein  tbe  complaint  was 
held  sufficient  Citizens'  Bank  v.  Commercial 
Natl.  Bk.,  107  Ark.  142,  155  S.  W.  102.  The 
Wood  Grocery  Company  first  brought  suit  In 
the  Justice  court  by  attachment,  to  subject 
certain  funds  in  the  bands  of  tbe  Citizens' 
Bank  to  the  payment  of  its  debt  against  L. 
iStarka  Company.  The  garnishee  answered, 
admitting  that  it  beld  tbe  funds,  which  it 
offered  to  pay  into  court.  The  Commercial 
National  Bank  intervened,  claiming  to  be  the 
owner  of  tbe  funds  in  tbe  hands  of  the  gar- 
nishee.   Its  intervention  was  denied  by  tbe 


Justice,  and  it  appealed  to  tbe  circuit  court, 
tbe  Citizens'  Bank  becoming  surety  on  its 
appeal  bond.  Upon  tbe  trial  in  the  circuit 
court  l)etweeu  the  Intervener  and  tbe  Wood 
Grocery  Company,  the  court  rendered  a  Judg- 
ment, from  which  the  Wood  Grocery  Com- 
pany prayed  and  was  granted  an  appeal. 
The  complaint  herein  alleges  that  the  Judg- 
ment was  wrongfully  and  fraudulently  enter- 
ed against  the  Citizens'  Bank,  which  had  al- 
ready paid  the  funds  In  its  hands  to  tbe 
Wood  Grocery  Company  after  the  judgment 
was  rendered  against  the  Intervener  in  the 
Justice's  court,  when  in  fact  judgment  was 
rendered  by  the  circuit  court  against  the 
Wood  Grocery  Company  and  not  the  Citizens* 
Bank.  A  demurrer  was  sustained  to  this 
complaint  on  the  first  trial  In  the  circuit 
court,  from  which  an  appeal  was  taken,  and 
this  court  held,  as  already  said,  the  com- 
plaint sufficient,  and  reversed  and  remanded 
the  case  for  further  proceedings.  The  Citi- 
zens' Bank  amended  its  complaint,  and  alleg- 
ed that  it  had  in  fact  paid  the  garnished 
fund  over  to  the  Wood  Grocery  Company, 
after  the  intervention  of  appellee  herein  was 
dismissed  in  the  Justice  court,  upon  the  order 
of  the  Justice  and  before  an  appeal  was  tak- 
en from  the  order  of  dismissal,  and  also  al- 
leged more  specifically  the  entry  of-  Judg- 
ment against  it  by  misprision  of  the  clerk, 
when  no  Judgment  bad  In  fact  been  rendered 
by  the  cdrcuit  court  against  It,  "that  the 
court  at  that  tlnfte  rendered  Judgment  against 
the  Wood  Grocery  Company,  a  party  to  that 
action,  and  that  by  mistake  or  clerical  mis- 
prision said  Judgment  was  unlawfully  and 
wrongfully  entered  of  record  against  this 
plaintiff." 

The  Commercial  National  Bank  admitted , 
that  it  had  procured  the  Judgment  against 
the  garnishee,  and  that  same  was  entered  up- 
on the  records  of  the  circuit  court,  but  denied 
that  It  was  unauthorized  or  procured  by 
fraud,  clerical  misprision  or  mistake,  or  en- 
tered without  authority.  It  denied  that  the 
garnishee  was  without  notice  of  the  proceed- 
ings In  the  circuit  court,  and  alleged  that  it 
appealed  from  the  judgment  dismissing  its 
interplea  in  the  justice's  court  in  open  court 
on  the  day  of  the  trial,  and  that  the  gar- 
nishee bank  became  its  surety  on  the  appeal 
bond,  and  had  full  knowledge  of  tbe  pen- 
dency of  the  proceedings  In  the  circuit  court ; 
denied  also  that  the  garnishee  paid  over  the 
funds  In  Its  hands  before  the  appeal  was 
taken  from  the  Justice  court.  Both  the  at- 
torneys representing  the  Wood  Grocery  Com- 
pany in  the  first  trial  in  the  circuit  court 
testified,  the  deposition  of  Sam  Davidson, 
who  bad  since  died,  being  read,  and  also  A. 
P.  Campbell,  who  was  the  manager  of  the 
Wood  Grocery  Company.  The  attorneys  of 
appellee  bank  and  the  circuit  Judge  also  tes- 
tified. It  appears  from  the  testimony  that  the 
circuit  court  rendered  Judgment  against  the 
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Wood  Orocery  Company,  both  the  attorneys 
and  the  manager  thereof  stating  positively 
that  such  was  the  fact,  and  the  Judge's  minutes 
showing  "Judgment  for  amount  against  Wood 
Grocery  Company."  The  testimony  relating 
to  the  alleged  payment  of  the  money  by  the 
garnishee  upon  the  order  of  the  Justice  to 
the  Wood  Grocery  Company  after  the  dis- 
missal of  appellee's  Interplea  shows  that  the 
appeal  was  prayed  and  granted  on  the  day 
of  the  trial,  lu  open  court,  and  the  affidavit 
and  bond  filed  within  an  hour  or  two  there- 
after. The  attorney  for  the  Wood  Grocery 
Company  and  the  cashier  of  the  garnishee 
bank  testified  that,  immediately  after  the 
Judgment  of  dismissal  was  rendered,  the 
bank  paid  the  garnished  funds  to  the  Wood 
Grocery  Company  upon  the  order  of  the  Jus- 
tice, and  took  a  receipt  therefor,  some  little 
time  before  the  affidavit  and  bond  for  appeal 
were  filed.  The  testimony  also  shows  that 
Campbell,  the  manager  of  the  Wood  Grocery 
Company  agreed  to  repay  the  fund  to  the 
Citizens'  Bank  or  hold  It  harmless  If  it 
should  be  compelled  to  pay  the  fund  to  the 
Commercial  National  Bank,  upon  the  appeal 
to  the  circuit  court.  The  entries  in  the  Jus- 
tice's docket  showed  that  the  case  was  tried 
and  the  appeal  granted  on  May  21st,  and  the 
receipt  for  the  garnished  fund  shows  it  to 
have  been  paid  on  the  25th.  The  cashier  of 
the  garnishee  bank  and  the  manager,  and 
also  the  attorney  of  the  Grocery  Company 
and  the  attorneys  as  well,  testified  that  It 
was  paid  on  the  same  day  of  the  trial  and 
immediately  after  the  dismissal  of  the  inter- 
plea, and  the  Justice  also  saying  that  his 
docket  entries  were  not  always  made  up  at 
the  time  of  filing  papers  and  the  occurrence 
of  the  proceedings.  The  court  set  aside  the 
Judgment  against  the  garnishee,  the  Citizens' 
Bank,  and  entered  Judgment  nunc  pro  tunc 
against  the  Wood  Grocery  Company.  It  also 
found  that,  while  the  Intervener  was  endeav- 
oring to  perfect  its  appeal  from  the  Judgment 
of  the  Justice  of  the  peace,  the  Justice  order- 
ed the  CltizenB'  Bank  to  pay  the  money  gar- 
nished In  its  hands  to  the  Wood  Grocery 
Company,  "with  the  understanding  that  In 
case  of  an  appeal,  and  It  was  declared  that 
the  Wood  Grocery  Company  was  not  entitled 
to  it,  and  the  Citizens'  Bank  was  required 
to  pay  the  money  to  the  Commercial  Nation- 
al Bank,  that  the  Wood  Grocery  Company 
would  reimburse  it  for  the  said  amount,  and 
therefore  Judgment  should  be  rendered 
against  It,  the  Citizens'  Bank,  also,"  and  ren- 
dered Judgment  accordingly ;  and  from  this 
Judgment  this  appeal  is  prosecuted. 

David  L.  King,  of  Hardy,  for  appellants. 
C.  E.  Klmore,  of  Mammoth  Spring,  and 
McCaleb  &  Boeder,  of  Batesville,  for  appel- 
lee. 

KIRBT,  3.  (after  stating  the  facts  as 
above).  [1]  Appellant  contends  that  the  court 
was  without  Jniladictloa  to  render  the  Judg- 


ments. It  insists  that  the  Wood  Grocery 
Company  had  no  notice  of  the  proceeding,  and 
that  the  Judgment  nunc  pro  tunc  against  It  is 
therefore  void.  The  attorney  who  represent- 
ed the  Wood  Grocery  Company  in  the  former 
litigation  and  A.  P.  Campbell,  the  manager  of 
said  company,  now  one  of  the  owners  of  its 
successor,  were  both  in  court,  both  testified 
unequivocally  that  a  Judgment  was  in  fact 
rendered  against  the  Wood  Grocery  Company 
by  the  circuit  court;  that  It  prayed  and  was 
granted  an  appeal  therefrom,  which  was  not 
finally  perfected,  because  a  Judgment  was  en- 
tered against  the  Citizens'  Bank.  They  and 
the  cashier  of  the  Citizens'  Bank  all  testified 
that  the  funds  garnished  were  paid  to  the 
Wood  Grocery  Company  after  the  interven- 
tion of  the  Commercial  National  Bank  was 
dismissed  in  the  Justice  court,  and  before 
the  afildavit  and  bond  for  appeal  were  filed 
by  Intervener,  upon  the  understanding  that 
the  said  grocery  company  would  reimburse 
the  Citizens'  Bank  and  hold  it  harmless  on 
account  of  such  payment  if  it  was  compelled 
to  pay  the  fund  to  the  Commercial  National 
Bank  upon  appeal  to  the  circuit  court  and 
the  Citizens'  Bank  also  became  surety  upon 
the  Commercial  National  Bank's  appeal  bond. 
Said  attorney  of  the  Wood  Grocery  Company 
and  A.  P.  Campbell,  the  old  manager  thereof 
and  one  of  the  owners  of  its  successor,  were 
both  In  court,  and  the  Wood  Grocery  Com- 
pany appeared,  after  the  Judgment  nunc  pro 
tunc  was  entered,  by  the  same  attorney,  and 
moved  that  the  Judgment  be  vacated  and  set 
aside  for  want  of  notice.  It  will  also  be  seen 
that  its  attorney  was  an  attorney  for  the  Cit- 
izens' Bank,  which  alleged  in  Its  amended 
complaint  the  rendition  of  the  Judgment  in 
fact  against  the  Wood  Grocery  Company  at 
the  former  term,  which  was  entered  by  the 
court  on  this  trial  nunc  pro  tunc. 

[2]  The  correction  of  the  record  by  the  en- 
try of  a  nunc  pro  tunc  Judgment  after  the  ex- 
piration of  the  term  at  which  the  original 
Judgment  was  rendered  should  be  made  with 
caution,  and  the  purpose  of  requiring  notice 
given  to  the  person  against  whom  the  entry 
of  the  order  nunc  pro  tunc  is  sought  Is  to  give 
him  an  opportunity  to  be  present  and  pro- 
tect his  rights.  It  Is  true  no  formal  notice 
had  been  served  of  this  proceeding  upon  the 
Wood  Grocery  Company,  but  the  manager  of 
the  said  company  and  its  attorney  were  both 
in  court,  testifying  that  the  Judgment  against 
it  was  In  fact  rendered  at  the  former  trial, 
and  after  their  testimony  was  accepted  and 
acted  upon  by  the  court  and  the  Judgment 
entered  nunc  pro  tunc  against  it,  said  com- 
pany appeared  and  moved  to  vacate  the  Judg- 
ment for  want  of  notice  of  the  proceeding. 
Its  motion  contained  no  allegation  that  the 
Judgment  against  It  was  not  properly  render- 
ed, and  suggested  no  reason  whatever  against 
the  entry  of  it  nunc  pro  tunc,  except  that  it 
was  not  notified  of  the  application  therefor. 
Its  appearance  at  the  time  this  Judgment  was 
corrected,  objection  thereto,  and  motion  to  set 
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aside  and  vacate  the  .Judgment  entered-  nunc 
pro  tunc  was  a  waiver  of  the  notice  required 
of  the  proceeding  to  amend  the  record.  Simp- 
son V.  Talbot  72  Ark.  185.  79  S.  W.  761. 

[3]  The  court  has  authority,  at  any  subse- 
quent term,  to  correct  Its  record  by  the  entry 
nunc  pro  tunc  of  a  Judgment  that  was  ren- 
dered at  a  former  term.  Melton  v.  St  li.,  I. 
M.  &  S.  Ry.  Co.,  99  Ark.  4.3,5,  139  S.  W.  289 ; 
Liddell  V.  Bodenheimer,  78  Ark.  864,  95  S. 
W.  475,  116  Am.  St.  Rep.  42 ;  Bobo  v.  State, 
40  Ark,  224;  St  L.  &  N.  Ark.  Rd.  Co.  v.  Brat- 
ton,  93  Ark.  234,  124  S.  W.  752 ;  Her'shy  V. 
Baer,  45  Ark.  240. 

[4]  The  purpose  of  a  nunc  pro  tunc  order  Is 
to  make  the  record  reflect  the  transaction 
that  actually  occurred,  and,  as  often  an- 
nounced by  this  court: 

"The  authority  of  the  court  to  amend  its  rec- 
ord by  a  nunc  pro  tunc  order  is  to  make  it 
speak  the  truth,  but  not  to  make  it  speak  what 
it  did  not  speak,  but  ought  to  have  spoken." 
I^urance  v.  Lankford,  106  Ark.  470,  153  S.  W. 
592,  Ann.  Cas.  1915A,  520. 

The  court  did  not  err,  therefore.  In  amend- 
ing its  record  by  the  nunc  pro  tunc  entry  of 
the  Judgment  rendered  at  the  former  term 
against  Wood  Grocery  Company. 

2.  It  Is  likewise  undisputed  that  the  court 
not  only  rendered,  but  entered,  Judgment 
against  the  Citizens'  Bank,  which  had  no 
interest  In  the  controversy  except  that  of 
stakeholder,  being  in  possession  of  the  fund 
on  the  first  trial.  All  of  the  attorneys  tes- 
tified that  the  precedent  or  form  of  judgment 
against  the  Citizens'  Bank  was  prepared  by 
the  attorney  of  the  Commercial  National 
Bank,  which  recovered  the  Judgment  in  the 
case,  was  submitted  to  and  approved  by  the 
attorneys  of  the  Wood  Grocery  Company,  and 
then  examined  and  approved  by  the  court  and 
directed  to  be  and  was  entered  of  record. 

[6]  The  Citizens'  Bank,  garnishee,  having 
answered  in  the  Justice  court  and  admitted 
that  it  held  the  fund  garnished,  was  liable 
to  the  payment  thereof  upon  the  court's  or- 
der, and  "if  the  garnishee  desired  to  relieve 
itself  of  liability  in  the  matter.  It  should  have 
paid  the  money  into  court  to  be  delivered  to 
whichever  party  the  court  should  decide  was 
entitled  to  it"  Not  having  done  so.  It  can- 
not In  this  suit,  by  alleging  that  It  paid  the 
money  to  the  plaintiff  in  the  attachment  suit 
before  the  appeal  of  the  interpleader  was  tak- 
en, relieve  Itself  of  liability.  Citizens'  Bank 
V.  Commercial  Bank,  107  Ark.  142,  155  S.  W. 
102. 

On  the  former  appeal  this  court  said  that 
the  garnishee  bank  was  in  the  Justice  court 
and  had  notice  that  an  appeal  .had  been  taken 
from  the  order  dismissing  the  interplea  of  the 
Commercial  National  Bank,  and  signed  its  ap- 
peal bond,  and  it  was  properly  in  court;  the 
appeal  by  the  Interpleader  bringing  up  the 
case  as  against  It  The  only  question  upon 
the  appeal  was  whether  the  money  in  the 
hands  of  the  garnishee  was  the  property  of 
the  claimant  or  the  defendant  Wood  Grocery 
Company,  and  the  court  there  said,  speaking 


of  the  Citizens'  Bank,  which  is  also  appellant 
here: 

"If  appellant  had  desired  to  be  relieved  of 
its  liability  in  the  case,  it  should  have  paid  the 
money  into  court  before  the  appeal  was  taken." 

It  was  there  held  that  the  money  garnish- 
ed In  the  hands  of  the  Citizens'  Bank  was  the 
property  and  money  of  the  Commercial  Na- 
tional Bank,  to  the  amount  of  $255,  and  that 
the  Commercial  National  Bank  should  have 
Judgment  against  said  Citizens'  Bank  In  that 
amount  its  debt  this  codrt  saying  that  the 
Judgment  of  the  circuit  court  might  have  been 
based  upon  the  finding  that  the  money  was 
then  in  the  hands  of  the  appellant;  that  the 
Judgment  might  have  been  erroneous,  depend- 
ing upon  the  facts  before  the  court  but  "If 
erroneous,  it  could  have  been  set  aside  on  ap- 
peal, but  the  validity  of  it  cannot  be  attack- 
ed except  on  account  of  fraud." 

The  court  also  said  what  the  proper  order 
should  have  been  and  how  costs  should  have 
been  adjudged,  but  that  these  were  matters 
of  error  which  could  have  been  corrected  on 
appeal. 

[8]  If  the  garnishee  in  fact  paid  the  fund 
garnished  over  to  the  Wood  Grocery  Com- 
pany before  the  appellee  herein  took  an  ap- 
peal from  the  Justice  Judgment  denying  its 
interplea,  claiming  to  be  the  owner  of  the 
fund,  as  the  testimony  taken  In  the  last  trial 
tends  to  show,  it  is  a  matter,  as  already  held, 
that  should  have  been  presented  on  the  for- 
mer trial  In  the  circuit  court,  wherein  the 
Judgment  was  rendered  against  it  In  favor  of 
the  Intervener,  the  appellee  herein,  and  that 
Judgment  Is  conclusive,  not  having  been  ap- 
pealed from  upon  that  question. 

[7]  The  circuit  court  should  not  have  set 
the  Judgment  against  the  Citizens'  Bank, 
garnishee,  aside  and  rendered  another  Judg- 
ment against  It  on  the  finding  that  it  had 
paid  the  fund  garnished  to  Wood  Grocery 
Company,  upon  the  express  agreement  that  it 
was  to  be  reimbursed  by  said  company  in 
case  It  was  required  to  pay  same  to  the  ap- 
pellee. "The  entry  In  the  record  should  cor- 
respond with  the  Judgment  which  was  actual- 
ly pronounced,  and  the  court  has  the  power, 
and  it  is  its  duty,  even  at  a  subsequent  term, 
to  make  such  changes  in  the  entry  as  to  make 
It  conform  to  the  truth.  But  where  the  judg- 
ment expresses  the  entire  judicial  action  tak- 
en at  the  time  of  its  rendition,  the  court  has 
no  authority,  after  tlie  expiration  of  the  term, 
to  enlarge  or  to  diminish  it  In  matter  of  sub- 
stance or  In  any  matter  affecting  the  merits. 
Under  the  guise  of  an  amendment,  there  la 
no  authority  to  revise  a  Judgment,  or  to  cor- 
rect a  Judicial  mistake,  or  to  adjudicate  a 
matter  which  might  have  been  considered  at 
the  time  of  the  trial,  or  to  grant  an  additional 
relief  which  was  not  in  the  contemplation  of 
the  court  at  the  time  the  Judgment  was  ren- 
dered." St  L.  &  North  Ark.  Rd.  Co.  ▼.  Brat- 
ton,  93  Ark.  234,  124  S.  W.  752. 

No  prejudice  resulted  from  such  action, 
however,  since  the  same  result  was  accom-- 
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pllshed  as  U  a  proper  order  had  been  made 
refusing  to  set  aside  the  said  judgment. 

No  prejudicial  error  is  disclosed  by  tbe 
record,  asd  the  judgment  is  affirmed. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE CO.  V.  SHARP  &  WHITE. 
(No.  390.) 
(Supreme  Court  of  Arkansas.    May  17,  1915.) 

1.  Teueobaphs    ard    Telefhomks    <S=934  — 
RcuM — Desckimination. 

A  telephone  compaay  operating  a  local  ex- 
change and  a  long-distance  line  is  a  public  serv- 
ice corporation,  and  must,  as  expressly  required 
by  Kirby's  Dig.  |  7948,  as  amended  by  Acts 
1913,  p.  348,  render  service  without  discrimina- 
tion at  uniform  and  reasonable  rates,  but  may 
prescribe  and  enforce  reasonable  rules  for  its 
subscribers. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  21;  Dec.  Dig.  <S=> 
34.J 

2.  Telegbaphs    and    Telephones    «=»33  — 
Rules — Discrimination. 

A  rule  ot  a  telephone  company,  operating 
a  local  exchange  and  a  long-distance  line,  may 
require  subscribers  to  pay  for  all  long-distance 
messages  originating  from  the  office  of  subscrib- 
ers, and  a  subscriber  may  not  insist  that  long- 
distance messages  originating  trom  bis  office  are 
not  chargeable  to  him  unless  O.  K.'d  by  him. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  21 ;  Dec.  Dig.  €=> 
33.] 

8.  Teleqbaphs  and  Telephones  <&=»34r— Reg- 
ulation  OP  Business— Unjust  Discbimi- 

KATION. 

Where  a  telephone  company,  operating  a 
telephone  exchange  in  a  city  and  a  long-distance 
line  from  the  city,  uniformly  attempted  to  en- 
force the  rule  that  every  subscriber  must  pay 
for  long-distance  messages  originating  from  the 
subscriber's  telephone,  the  mere  fact  that  it 
did  not  enforce  it  on  two  occasions  did  not  show 
a  discrimination  against  a  subscriber  always  re- 
quired to  pay. 

[E^d.  Note. — ^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  21 ;  Dec.  Dig.  <&=> 
34.] 

4.  Teleqbafhs  and  Telephones  <S=>33— Req- 
uukTioN   OF  Business— Unjust  Discbiui- 

RATION. 

The  mere  fact  that  in  some  instances  long- 
distance operators  requested  subscribers  to  O. 
E.  messages  did  not  snow  that  the  rule  requir- 
ing each  subscriber  to  pay  for  long-distance 
messages  originating  from  the  subscribers'  tele- 
phones was  not  enforced  or  abrogated  to  the 
prejudice  of  a  subscriber  against  whom  the  rule 
was  enforced  without  being  asked  to  O.  K.  mes- 
sages coming  from  his  telephone,  though  he  de- 
manded the  right  so  to  do. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g  21 ;  Dec.  Dig.  €=• 
83.] 

6.  Tkleobaphs  AMD  Telephones  <&=>33— Reo- 
ULATioN  OF  Business— Unjust.  Discbimi- 

NATION. 

A  telephone  company,  operating  a  local  ex- 
change in  a  city  and  a  long-distance  line  from 
the  city,  adopted  a  rule  requiring  each  subscrib- 
er to  pay  for  all  long-distance  messages  origi- 
nating from  the  subscriber's  telephone.  The 
company  frequently  received  cails  which  were 
reversed;  that  is,  a  person  desiring  to  talk  to 
his  borne  or  office  in  another  place  would  re- 
quest the  long-distance  operator  to  call  his  of- 
fice or  home  and  charge  the  message  to  that  end 


of  the  line.  The  company  had  not  lost  any- 
thing by  this  method,  which  was  adopted  for 
the  benefit  of  the  subscribers.  Held  not  to  show 
an  abandonment  of  the  rule  or  a  discrimination 
against  a  subscriber  in  the  city. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g  21;  Dec.  Dig.  «s» 
83.] 

Appeal  from  Circuit  Court,  Craighead 
County;  J.  F.  Gautney,  Judge. 

Action  by  V.  S.  Sharp  and  another,  part- 
ners as  Sharp  &  White,  against  the  South- 
western Telegraph  &  Telephone  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed,  and  action  dismissed. 

V.  S.  Sharp  and  H.  D.  White,  partners  as 
Sharp  &  White,  instituted  this  action  in  the 
circuit  court  against  the  Southwestern  Tele- 
graph &  Telephone  Company  to  recover  pen- 
alties under  our  statute  for  alleged  dlscrUu- 
ination  against  them  by  the  defendant  In 
furnishing  telephone  service.  The  testimony 
taken  at  the  trial  was  voluminous,  but  we 
think  the  Issues  raised  by  the  appeal  are 
simple  and  may  be  briefly  stated  as  follows : 
The  defendant  telephone  coiapany  owns, 
maintains,  and  oi)erates  a  telephone  exchange 
in  tbe  city  of  Jonesboro,  Ark.,  and  also  oper- 
ates a  long-distance  line  from  the  city  of 
Jonesboro  to  various  towns  in  the  state  of 
Arkansas  and  elsewhere.  The  plaintiffs  are 
court  stenographers  and  maintain  an  office  in 
the  city  of  Jonesboro.  For  several  years 
they  have  been  subscribers  to  the  defendant's 
telephone  service.  Telephone  subscribers  pay 
a  stated  rental  for  service  in  the  city  of 
Jonesboro  and  extra  compensation  for  long- 
distance service.  Under  the  rules  and  regu- 
lations of  the  company  in  regard  to  long- 
distance messages,  each  subscriber  was  charg- 
ed and  required  to  pay  for  all  long-distance 
messages  originating  from  bis  telephone. 
The  plaintiffs  declined  to  pay  for  such  mes- 
sages originating  in  their  office  unless  the 
messages  were  O.  K.'d  by  them.  The  tele- 
phone company  refused  to  credit  them  for 
service  over  the  long-distance  telephone  un- 
less they  would  agree  to  pay  for  all  such 
messages  originating  in  their  office,  regard- 
less of  whether  they  were  O.  K.'d  by  plain- 
tiffs. Hence  this  suit.  Other  facts  will  be 
stated  In  tbe  opnion.  The  jury  returned  a 
verdict  for  the  plaintiffs  for  $175,  and  tbe 
defendant  has  appealed. 

Walter  J.  Terry,  of  Little  Rock,  and  A.  P. 
Wozencraft,  of  Dallas,  Tex.,  for  appellant 
Baker  &  Sloan,  of  Jonesboro,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  This  suit  was  brought  under  an  act  ap- 
proved February  25,  1913.  See  Acts  1913,  p. 
346. 

Section  1  of  that  act  is  as  follows; 

"Section  1.  That  section  7948  of  Kirby's  Di- 
gest he  amended  so  as  to  read  as  follows :  Sec- 
tion 7948.  Every  telephone  company  doing  busi- 
ness in  this  state  and  engaged  In  a  general  tel- 
ephone business  shall  supply  all  applicants  for 
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telephone  connection  and  facilities  without  dis- 
crimination or  partiality,  within  ten  days  after 
written  demand  therefor;  provided,  such  appli- 
cants comply  or  offer  to  comply  with  the  rea- 
sonable regulations  of  the  company,  and  no  such 
company  shall  impose  any  condition  or  restric- 
tion upon  any  such  applicant  that  are  not  im- 
posed impartially  upon  all  persons  or  companies 
in  like  situations;  nor  shall  such  company  dis- 
criminate against  any  individaal  or  company 
engaged  in  lawful  business,  by  requiring  as  con- 
dition for  furnishing  such  facilities  that  they 
shall  not  be  used  in  the  business  of  the  appli- 
cant, or  otherwise,  under  a  penalty  of  one  hun- 
dred dollars,  and  five  dollars  per  day  for  each 
day  from  the  expiration  of  said  notice  until  said 
demand  is  complied  with  or  suit  is  instituted 
for  penalty  for  failure  to  comply  with  said  de- 
mand, for  such  discrimination,  after  compli- 
ance or  offer  to  comply  with  the  reasonable  reg- 
ulations of  such  company  and  the  time  to  fur- 
nish the  same  has  elapsed,  to  be  recovered  by 
the  applicant  whose  application  is  so  neglected 
or  refused.  And  any  person  denied  such  tele- 
phone facilities  shall  also  have  the  right  to 
proceed  by  mandamus  or  other  proper  remedy 
to  enforce  the  furnishing  of  same  and  the  courts 
shall  hear  such  applications  either  in  vacation 
or  in  term  time  and  make  such  temporary  or- 
ders relative  to  the  furnishing  of  such  facilities 
as  the  facts  may  justify,  and  may  enforce  com- 
pliance therewith,  until  such  orders  are  vacat- 
ed by  order  of  the  court  or  the  judge  at  cham- 
bers, or  such  suit  is  finally  determined." 

In  the  case  of  the  Southwestern  Tel.  &  Tel. 
Co.  V.  Danaher,  102  Ark.  547,  144  S.  W.  923, 
we  held  that  telephone  companies  have  the 
ri^ht  to  .make  and  enforce  reasonable  rules 
and.  regulations  for  the  guidance  of  their 
subscribers  and,  in  case  the  subscriber  re- 
fuses to  obey  such  regulations,  may  refuse 
to  furnish  telephone  service  without  being 
guilty  of  discrimination.  The  statute  under 
consideration  there  was  practically  the  same 
as  that  in  this  case,  except  in  regard  to  the 
penalty  prescribed  for  its  violation. 

Being  public  service-corporations,  telephone 
companies  take  and  hold  their  charters  sub- 
ject to  the  obligation  of  rendering  service  at 
uniform  and  reasonable  rates  and  without 
discrimination.  In  recognition  of  the  right 
of  the  telephone  company  to  prescribe  and 
enforce  reasonable  rules  and  regulations  for 
the  guidance  of  its  subscribers,  this  court 
has  held  that  a  telephone  company  may  re- 
quire Its  charges  to  be  paid  In  advance,  and 
may  extend  credit  for  such  charges  to  such 
persons  as  It  may  deem  desirable,  without 
rendering  itself  liable  to  a  charge  of  dis- 
crimination. Yancey  v.  Batesville  Telephone 
Co.,  81  Ark.  486,  99  S.  W.  679,  11  Ann.  Cas. 
135. 

It  Is  the  general  rule  that  telegraph  and 
telephone  companies  may  make  rules  and  reg- 
ulations which  require  that  charges  shall  be 
paid  for  a  reasonable  time  in  advance  by 
their  subscribers  and  may  enforce  such  regu- 
lations by  the  refusal  of  service  to  persons 
who  do  not  comply  therewith.  See  case  note 
to  Ann.  Cas.  1914D,  at  page  119. 

[2]  In  the  case  before  us  there  was  no  re- 
fusal of  credit  to  plaintiffs,  but  under  the 
rules  and  regulations  adopted  by  the  tele- 
phone company  subscribers  were  required  to 
pay   for   all   long-distance    messages   which 


originated  from  the  subscriber's  telephone. 
The  plaintiffs  refused  to  pay  for  long-dis- 
tance messages  originating  from  their  office 
telephone  unless  these  messages  were  from 
themselves  or  were  O.  K.'d  by  them. 

We  think  the  regulation  adopted  by  the 
telephone  company  was  a  reasonable  one, 
and  that  it  had  a  right  to  enforce  It.  The 
undisputed  evidence  shows  that  Jonesboro 
was  a  growing  city;  that  there  were  1,033 
subscribers  to  the  Jonesboro  exchange  and 
al)out  200  service  stations  in  the  country; 
that  they  were  also  connected  with  the  Net- 
tleton  exchange,  which  had  about  200  tele- 
phones in  town  and  country ;  that  on  accoimt 
of  the  number  of  subscribers  It  was  difficult 
for  the  operators  to  recognize  the  voices  of 
the  persons  making  long-distance  calls,  and 
In  order  to  keep  the  telephone  company  from 
being  imposed  upon  It  was  necessary  that 
long-distance  calls  be  charged  to  the  tele- 
phone from  which  they  originated.  It  was 
also  shown  that  it  was  an  easy  matter  for 
the  subscriber  to  control  the  use  of  his  phone. 
Of  course,  when  the  plaintiffs  were  in  their 
ofiBce  they  could  personally  control  it,  and 
when  they  were  out  the  telephone  could  be 
locked  In  the  desk  so  that  no  one  else  could 
use  it.  Hence  we  are  of  the  opinion  that  the 
rule  adopted  by  the  telephone  company  was 
a  reasonable  one  and  that  It  had  a  right  to 
enforce  It 

[3]  It  Is  contended  by  counsel  for  the  plain- 
tiffs that,  however  Just  and  proper  the  rules 
were  In  themselves,  they  were  so  enforced  as 
to  constitute  an  unjust  discrimination  against 
them.  We  do  not  think  the  evidence  in  the 
record  shows  that  the  rule  sought  to  be  en- 
forced against  the  plaintiffs  was  Ignored  In 
regard  to  others  in  like  situation.  In  order 
to  sustain  this  Issue  plaintiffs  tntroduced  two 
witnesses,  each  of  whom  stated  that  at  one 
time  the  company  had  charged  his  office 
with  a  message  which  had  not  been  author- 
ized by  him  and  that  he  refused  to  pay  it. 
The  evidence  on  the  part  of  the  telephone 
company  tends  to  show  that  they  uniformly 
attempted  to  enforce  this  rule,  and  the  mere 
fact  that  they  did  not  enforce  it  on  the  two 
occasions  in  question  does  not  amount  to  a 
discrimination  against  the  plaintiffs. 

[4]  It  was  also  shown  by  the  plaintiffs  by 
several  other  witnesses  that  frequently  the 
long-distance  operators  asked  them  to  O.  K. 
messages  which  came  from  their  phones.  The 
mere  fact,  however,  that  In  some  instances 
the  long-distance  operators  requested  sub- 
scribers to  O.  E.  messages  was  not  sufficient 
to  show  that  the  rule  under  consideration 
had  been  abrogated  or  was  not  being  en- 
forced. The  operators,  at  the  times  men- 
tioned, may  have  had  a  suq)icion  tliat  the 
subscriber  was  being  imposed  upon  and  did 
this  for  the  purpose  of  protecting  the  sub- 
scriber. At  any  rate,  we  do  not  thintc  the 
fact  that  the  long-distance  operators  would 
sometimes  request  that  messages  be  O.  K.'d 
by  subscribers  is  sufficient  to  show  either  an 
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abrogation  of  the  rale  or  Its  nonenforcement. 

[S]  It  was  also  shown  by  plaintiffs  that 
the  company  frequently  received  calls  which 
were  "reversed."  For  instance,  a  person 
would  be  in  Jonesboro  and  would  desire  to 
talk  to  Ms  home  or  office  in  Paragonid,  Ark., 
and  would  request  the  long-distance  operator 
to  call  his  office  or  home  and  charge  the  mes- 
sage to  that  end  of  the  line.  This  testi- 
mony did  not  tend  in  any  way  to  show  that 
the  rule  in  question  had  be«i  abrogated  or 
was  not  being  enforced.  The  reversing  of 
calls  had  nothing  whatever  to  do  with  the 
rule  In  question.  It  was  an  entirely  different 
rule  and  adopted  for  an  entirely  different 
purpose.  The  testimony  aa  the  part  of  the 
telephone  company,  which  was  not  disputed, 
tended  toi  show  that  this  practice  was  per- 
mitted for  the  benefit  of  Its  subscribers ;  that, 
when  the  operator  became  satisfied  that  the 
person  talking  was  a  subscriber  to  a  phone 
In  another  town,  he  was  permitted  to  have 
bis  message  charged  to  his  home  phone ;  that 
the  company  so  far  bad  not  lost  anything  by 
adopting  this  rule;  and  that,  if  as  the  ex- 
change grew  larger  it  should  be  found  that 
this  rule  operated  injuriously  to  the  best  in- 
terest of  the  company  or  should  not  be  bene- 
ficial to  the  subscriber,  it  would  be  abrogated. 

The  record  shows  that  the  agents  of  the  de- 
fendant tried  In  every  way  to  Induce  the 
plaintiffs  to  accept  service  in  accordance  with 
its  rules  and  regulations  and  never  at  any 
time  refused  to  serve  them  until  they  had  re- 
fused to  comply  with  Its  rules  and  regula- 
tions Ip  regard  to  the  use  of  the  long-distance 
telephone.  We  think  the  undisputed  testi- 
mony shows  that  the  telephone  company 
sought  to  enforce  the  rule  under  considera- 
tion against  Its  subscribers  alike,  and  that 
It  only  restricted  the  use  of  the  long-distance 
telephone  when  requested  to  do  so  by  its 
subscribers  or  when  they  refused  to  obey  the 
regulations  In  regard  thereto. 

It  follows  that  the  court  erred  in  not  di- 
recting a  verdict  for  the  defendant,  and  for 
that  error  the  Judgment  will  be  reversed; 
and,  inasmuch  as  the  case  appears  to  have 
been  fully  developed,  the  cause  of  action  of 
plaintiffs  will  be  here  dismissed. 


SCHOOL  DIST.  NO.  22  et  aL  v.  TRAYWICK. 

(No.  13.) 
(Supreme  (3ourt  of  Arkansas.     May  24,  1015.) 
Schools  and   Schooi,  Distbicts  €=»135  — 

Public  Scuools—Contbacts— Validity. 
Where  the  three  directors  of  a  school  dis- 
trict met  and  at  that  meeting  discussed  the  en- 
gaging of  a  teacher,  but  one  of  them  claimed 
that  another  should  be  engaged  and  refused 
to  consent  to  the  hiring  of  plaintiff,  the  fact  that 
plaintiff  was  engaged  by  the  two  remaining  di- 
rectors who  alone  signed  the  contract,  will  not 
prevent  recovery,  the  meeting  being  one  at  which 
all  directors  participated. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  130,  292-297; 
Dec.  Dig.  «=»135.] 


Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   Calvin  T.  Gotham,  Judge. 

Action  by  Joseph  Tray  wick  against  School 
District  No.  22  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

J.  M.  Bowell  and  S.  W.  Howell,  both  of 
Hot  Springs,  for  appellants.  Jas.  E.  Hogue, 
of  Hot  Springs,  for  appellee. 

SMITH,  J.  This  appeal  Involves  the  val- 
idity of  a  contract  which  appellee  claims  to 
have  made  with  the  directors  of  the  appel- 
lant district  to  teach  school.  He  recovered 
Judgment  for  a  sum  which  Is  conceded  to  be 
due  him  if  he  had  a  valid  and  binding  con- 
tract, as  he  was  not  permitted  to  teach  the 
school  which  he  alleges  he  bad  contracted  to 
teach.  The  contract  on  which  he  sues  was 
signed  by  two  of  the  directors  of  the  district, 
and  the  question  in  the  case  is  whether  or 
not  the  meeting  of  the  board  of  directors  at 
which  the  alleged  contract  was  signed  was 
a  legal  one.  The  cause  was  submitted  to 
the  Jury  under  proper  Instructions,  and  we 
think  the  evidence  warranted  the  verdict  of 
the  Jury. 

The  authority  of  two  directors  to  contract 
in  the  name  of  their  district  for  the  employ- 
ment of  a  teacher  without  the  consent  of  the 
third  director  has  been  discussed  in  a  num- 
ber of  decisions  of  this  court,  the  last  of 
which  was  the  case  of  Rice  v.  School  Dist. 
No.  20,  109  Ark.  125,  159  8.  W.  29.  It  was 
there  said : 

"But  there  must  be  a  meeting,  the  law  con- 
templates that  the  directors  shall  have  the  pow- 
er to  contract  in  the  name  of  the  district,  only 
after  consultation  and  deliberation,  and  for 
this  purpose  requires  the  directors  to  meet. 
The  mere  presence  together  of  the  three  direc- 
tors is  not  a  school  meeting,  where  they  have 
not  met  pursuant  to  notice,  unless  it  is  made  so 
by  the  participation  for  that  purpose  of  all 
the  directors." 

J.  M.  Rowell  was  the.director  of  the  appel- 
lant district  who  refused  to  sign  appellee's 
contract.  This  director  testified  that  a  meet- 
ing of  the  directors  had  been  called  for  the 
29th  of  April,  1914,  at  which  time  it  was  ex- 
pected that  the  directors  should  prepare  no- 
tices of  the  approaching  annual  school  elec- 
tion, and  he  testified  that  he  met  with  the 
other  directors  for  this  purpose  alone.  He 
does  admit,  however,  that  the  question  of  the 
employment  of  appellee  as  a  teacher  was 
discussed,  but  he  said  that  he  protested 
against  this  action  for  the  reason  that  at  a 
previous  meeting  the  district  bad  contracted 
with  a  Mr.  Bronghton  to  teach  the  only 
school  In  the  district.  The  validity  of  that 
contract  was  questioned,  but  Mr.  Rowell  in- 
sisted that  the  district  was  morally  bound,  if 
not  legally,  to  give  the  school  to  Broughton, 
and  he  insisted  that  Broughton  was  compe- 
tent and  qualified  and  entitled  to  the  school. 
After  thus  expressing  his  views  he  said  to 
appellee,  who   was  present,  that  he  hoped 
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appellee  would  not  be  displeased  al;  his  ac- 
tion, but  that  he  would  not  agree  to  give  the 
school  to  any  one  else  for  $25,  and  thereafter 
he  left  the  meeting,  when  appellee's  contract 
was  prepared  and  signed.  The  evidence  of 
the  other  two  directors  is  even  more  favorable 
to  appellee  than  that  of  Mr.  Rowell ;  but  we 
think  the  proof  set  out  shows  there  was  a 
meeting  at  which  all  of  the  directors  were 
present  and  in  which  they  all  participated. 
Mr.  Rowell  expressed  himself  fully  and  free- 
ly and  gave  to  the  other  directors  the  benellt 
of  his  opinion  on  the  subject,  but  he  failed 
to  convince  the  other  directors  of  the  cor- 
rectness of  his  view.  This  meeting  met  the 
requirements  of  the  law.  There  was  a  meet- 
ing, a  consideration  by  all  the  directors  of 
the  question  covered  by  the  contract,  and  a 
conclusion  reached  by  a  majority  of  the 
board,  and  the  contract  became  a  valid  and 
binding  one  when  reduced  to  writing  and 
signed  by  the  teacher  and  two  of  the  direc- 
tors, which  was  done  at  this  meeting. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  Is  affirmed. 


lACOTTS  V.  LACOTTS. 

SAMK  V.  GIBSON  et  aL 

(No.  1.) 

(Supreme  Court  of  Arkansas.     May  24,  1915.) 

APPEAL    AND    ERBOB    ©==] 207— REVEBSE    WITH 
DlBECTlONS— CONCLUSIVKHESS. 

A  reversal  of  a  decree  for  defendant  in  suit 
to  quiet  title,  with  direction  to  the  chancery 
court  to  enter  decree  for  plaintiff,  is  conclusive 
of  all  the  issues  presented,  or  that  could  have 
been  presented,  in  the  case;  as  validity  of  the 
decree  in  another  suit  under  which  plaintiff 
claimed. 

_[Ed.  Note. — ^For  other  cascSi  see  Appeal  and 
Ericr,  Cent  L)ig.  |§  4U0u-4G'J'J;  Dec  Dig.  <S=» 
12074 

Appeal  from  Arkansas  Chancery  Court ;  J. 
M.  Elliott,  Chancellor. 

Suit  by  George  Lacotts  against  John  La- 
cotts,  Sr.  Prom  a  decree  for  plalntiCF,  de- 
fendant appeals,  bringing  up  also  the  record 
in  the  suit  of  I.  C.  Gibson  against  John  A. 
Lacotts,  Sr.    Affirmed. 

Samuel  Franenthal,  of  Little  Rock,  and 
W.  N.  Carpenter  and  J.  M.  Brlce,  both  of 
De  Witt,  for  appellant.  Botts  &  O'Daniel,  of 
De  Witt,  for  appellee. 

McCULLOCH,  0.  J.  This  is  the  second  ap- 
peal in  this  case.  The  former  opinion  is  pub- 
lished in  109  Ark.  335,  159  S.  W.  Ill,  where 
the  facts  are  fully  set  out.  It  is  a  contro- 
versy concerning  the  title  to  a  quarter  section 
of  land  situated  in  Arkansas  county  The 
judgment  of  this  court  was  that  the  decree 
of  the  chancery  court  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  favor  of  the  appellant,  George  La- 
cotts, who  is  the  appellee  in  the  present  ap- 
peaL 


When  the  mandate  of  this  oonrt  reached 
the  chancery  court,  the  present  appellant, 
John  A.  Lacotts,  who  was  the  defendant  and 
cross-complainant  below,  filed  a  supplemental 
answer  and  cross-complaint,  attacking  a  de- 
cree in  another  cause,  which  formsHhe  basis 
of  the  title  of  appellee,  George  Lacotts,  the 
land  having  been  sold  to  the  latter  pursuant 
to  the  terms  at  that  decree,  which  was 
against  John  A.  Lacotts.  The  chancellor  de- 
cided that  the  issues  presented  in  the  amend- 
ed answer  and  cross-complaint  had  been  ad- 
judicated by  this  court,  and  sustained  a  de- 
murrer to  the  same,  and  entered  a  decree  in 
favor  of  appellee,  George  Lacotts,  in  accord- 
ance with  the  mandate  of  this  court  We  are 
of  the  opinion  that  the  chancery  court  was 
correct,  and  that  the  former  judgment  of  this 
court  was  in  fact  conclusive  of  the  questions 
sought  to  be  presented  in  the  amended  an- 
swer and  cross-complaint.  The  action  was 
instituted  by  George  Lacotts,  tiie  present  ap- 
pellant, against  John  A.  Lacotts,  the  present 
appellee,  In  which  the  plalntlflf  asserted  title 
to  the  land  under  the  decree  mentioned,  and 
sought  to  have  his  title  quieted  and  the  de- 
fendant in  that  action  enjoined  from  intei^ 
fering  therewith.  Defendant  answered,  at- 
tacking the  validity  of  the  decree  under 
which  the  sale  was  made,  and  also  alleging 
that  the  plaintiff  had  purchased  the  land  and 
took  the  title  thereto  under  the  sale  as  trus- 
tee for  the  defendant,  and  that  the  plalntUT 
should  be  held  to  be  a  trustee  ex  maleficio. 
The  chancery  court  decided  the  case  in  favor 
of  the  defendant,  but  on  appeal  to  this  court 
the  decree  was  reversed  and,  as  before  stated, 
the  cause  was  remanded,  with  directions  to 
enter  a  decree  in  favor  of  the  plaintiff  Even 
if  the  question  of  the  validity  of  the  decree, 
which  formed  the  basis  of  appellee's  title, 
had  not  been  expressly  attacked  in  the  plead- 
ings, it  was  necessarily  raised,  for  the  reason 
that  appellee's  title  was  in  is.sue,  and  that 
called  for  any  attack  upon  the  decree  which 
Involved  the  question  of  the  validity  and 
strength  of  appellee's  title. 

The  principles  announced  by  this  court  in 
several  cases  are  absolutely  decisive  of  the 
present  case  In  appellee's  favor.  Chicago 
Mill  &  Lumber  Co.  v.  Osceola  Land  Co.,  94 
Ark.  183,  126  S.  W.  380;  Gaither  v.  Camp- 
bell, 94  Ark.  329,  126  S.  W.  1061;  Baker  v. 
Hudson,  176  S.  W.  3.17.  According  to  the 
decisions  in  those  cases,  a  reversal  of  a  de- 
cree in  chancery,  with  directions  to  the  chan- 
cery court  to  enter  a  certain  decree,  is  con- 
clusive of  aU  the  issues  that  were  presented 
In  the  case,  or  that  could  have  been  present- 
ed. However,  as  a  matter  of  fact,  the  record 
of  original  pleadings  In  the  case  show  that 
the  questions  raised  in  the  amended  answer 
and  cross-complaint  were  also  raised  la  the 
original  answer  and  cross-complaint  It  ap- 
pears that  appellant  abandoned  the  attack 
on  the  decree  by  falling  to  take  any  proof  to 
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BnstaJn  the  cross-complaint,  but  that  did  not 
eliminate  it  as  an  issue  In  the  case,  and  a 
decree  of  the  chancery  court,  or  of  this  court 
on  appeal,  necessarily  resulted  In  an  adjndl- 
cation  of  that  question. 

Appellant  also  treats  his  plea  as  a  bill  of 
review  in  the  former  proceedings  in  which 
the  decree  was  rendered  under  which  the 
land  was  sold,  and  has  brought  up  the  record 
In  that  case  and  had  It  consolidated  with  this. 
It  necessarily  follows  that  the  last  decree  of 
the  chancellor,  holding  that  the  Judgment  of 
this  court  bars  any  further  inquiry  Into  the 
title,  eliminates  the  first  decree  from  the  case, 
and  an  affirmance  of  the  chancellor's  last  de- 
cree is  concluslTe  of  the  whole  matter. 

The  decree  Is  therefore  affirmed. 


WISCONSIN  &  ARKANSAS  LUMBER  CO. 
V.  HEEGEL.    (No.  8.) 

(Supreme  Court  of  Arkansas.    May  24,  1915.) 

1.  Masteb  and  Servant  «=>276  —  Pebsonai 
Injuries— Evidence— SuynciBNCT. 

In  an  action  for  personal  injuries  to  a  serv- 
aot  while  helping  move  loaded  trucks  in  a  mill, 
evidence  held  sufficient  to  sustain  a  verdict  for 
ptaintiS. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «$  950-852,  954,  959,  970, 
976 ;   Dec.  Dig.  <S=!>27e.] 

2.  Masteb  and  Servant  $=>289  —  Pebsonai. 

IkjUBIES  —  CONTBIBDIOBT     XEOUOENCE  — 

Question  fob  Jdby. 

A  sen-ant  held  not  negligent  as  a  matter  of 
law  in  putting  his  foot  on  the  wheel  of  a  load- 
ed truck  which  he  was  helping  to  start  or  move. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {g  1089,  1080,  1092-1132 ; 
Dec.  Dig.  «=>289.] 

3.  Masteb  and  Servant  $=»280  —  Question 
roB  Jury- Negligence  of  Fellow  Serv- 
ants. 

In  an  action  for  injuries  to  a  servant  while 
helping  to  move  or  start  a  truck  in  a  mill, 
whether  the  operatives  of  the  truck  were  negli- 
gent in  moving  it  backward  preparatory  to  start- 
ing it  forward  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  1001,  1006,  1008,  lOlO- 
1015,  1017-1033.  1030-1042,  1044,  1046-1050: 
Dec.  Dig.  i8=>286.] 

4.  Masteb  and  Sebtant  «=9216  —  Pebsonax 
Injubies  —  Assumption  of  Risk- Negli- 
gence OF  Fellow  Servants. 

A  servant  in  a  mill,  injured  while  helping 
operatives  of  a  truck  to  move  it,  did  not  assume 
any  risk  of  the  negligence  of  his  fellow  serv- 
ants. 

[Ed.  Note.— For  other  cases,  sec  Master  and 
Servant,  Cent  Dig.  $§  567-578 ;  Dec.  Dig.  <S=» 
216.] 

6.  Master  and  Servant  *=»125  —  Personal 
lNJURis(»— Mode  of  Work- Knowlbdok  of 
Danger. 

Where  there  was  evidence  tending  to  show 
that  it  was  customary  or  not  unusual  for  those 
engaged  in  moving  heavily  laden  trucks  in  a 
mill  to  help  start  them  by  placing  a  foot  on 
the  spokes  of  a  wheel,  the  master  might  be  held 
liable  for  injury  to  a  servant  who  so  placed  his 
foot  on  the  wheel,  by  the  others  starting  it 
backward  instead  of  forward,  not  only  if  they 
knew,  bnt  if  by  the  exercise  of  ordinary  diligence : 


they  might  have  Imown,  that  he  had  so  placed 
his  foot 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  243-251 ;   Dec  Dig.  «=> 

6.  Daicaqes  €=:»130  —  Excessive  Dauaoes— 

INJITBT  TO  Foot. 
_A  verdict  of  $1,500  damages  held  not  ex- 
cessive for  an  injury  breaking  some  of  the  bones 
in  plaintiffs  foot,  causing  him  much  pain  and 
suffering,  and  rendering  him  unable  to  continue 
long  at  any  employment  requiring  him  to  be 
standing  or  walking. 

LEd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §g  264,  266,  276 ;   Dec.  Dig.  <S=»130.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;   W.  H.  Evans,  Judge. 

Action  by  H.  Heegel  against  the  Wisconsin 
&  Arkansas  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  for  damages  for  personal 
Injuries  alleged  to  have  been  caused  by  the 
negligence  of  other  servants  of  appellant 
working  with  plaintiff.  In  pushing  some 
trucks  of  lumber  to  the  molding  machines. 
It  was  plaintiffs  duty  to  operate  one  of  the 
molding  machines  and  also  to  assist  in  bring- 
ing the  lumber,  which  had  already  been  load- 
ed on  the  trucks  and  brought  within  the 
shed  where  the  machines  were  operated,  up 
near  the  machines  where  the  lumber  was  un- 
loaded and  put  through  the  machines.  Plain- 
tiff received  his  Injury  while  engaged  in 
moving  a  truck  of  lumber  up  to  the  ma- 
chines, and  the  complaint  alleges: 

"When  it  was  necessary  for  the  truck  to  be 
moved  forward,  pInintiS  ^ut  his  foot  on  the 
spoke  of  the  wheel  to  assist  in  moving  it,  as 
he  and  others  had  been  accustomed  to  do,  and 
while  plaintiff  was  in  the  exercise  of  ordinary 
care  in  attempting  to  assist  in  moving  the  truck 
load  of  lumber  forward,  the  employes  of  the  de- 
fendant, operating  said  truck  from  behind,  care- 
lessly and  negligently  jerked  and  pulled  the 
truck  backwards,  instead  of  forwards  as  it  was 
their  duty  to  do,  and  suddenly  and  with  great 
force  pressed  plaintiff's  foot  u^  against  the 
body  of  the  loaded  truck,  lacerating  and  bruis- 
ing the  flesh  of  his  foot,  and  crushing  the  bones 
of  the  foot  so  as  to  leave  it  in  a  badly  deformed 
condition,  from  which  he  will  never  recover." 

The  answer  denied  the  allegation  of  the 
complaint,  and  pleaded  contributory  negli- 
gence and  assumed  risk  as  defenses  thereto. 

The  facts  are  substantially  that  plaiutiU'. 
who  was  operating  one  of  the  molding  ma- 
chines, went  to  assist  the  others  in  moving 
a  truck  of  lumber  up  nearer  to  the  machines. 
The  method  of  moving  the  lumber  was  for 
one  man  to  get  on  one  side  of  the  truck  near 
the  front  end,  and  with  a  hook  pull  forward, 
with  another  man  at  the  back  end  of  the 
lumber  on  the  truck  to  push.  Plaintiff  was 
at  the  left  wheel  of  the  truck.  When  all 
were  supposed  to  be  placed,  plaintiff  said, 
"All  right,  go  ahead."  The  reply  was,  "All 
right,  let  her  ga"  PlaintifC  at  the  time  had 
his  right  foot  on  the  spoke  of  the  wheel 
of  the  car  in  front,  expecting  to  push  with 
his  weight  down  on  it  to  start  the  car  for- 
ward, but  the  man  at  the  back  end  of  the 
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car  pulled  back  and  the  truck  started  back- 
wards, pushing  hla  foot,  which  was  through 
the  wheel  spokes,  up  against  the  body  of  the 
truck,  as  the  wheel  rolled  backward  and 
crushing  it.  He  Immediately  quit  work  and 
went  home,  oftor  asking  the  foreman  If  he 
could  go  and  telling  him  that  he  had  hurt  his 
foot  in  operating  the  truck.  He  stated  that 
it  was  his  inrariable  custom  to  help  In  moy- 
ing  the  trucks  by  putting  his  foot  In  the  wheel 
and  pushing  down  to  get  it  started,  and  that 
all  who  assisted  in  moving  them  knew  that 
such  was  the  case;  that  he  would  not  have 
been  hurt  if  they  had  pushed  the  car  for- 
ward, as  was  expected  to  be  done,  Instead 
of  pulling  It  backward,  after  he  said,  "All 
right,  go  ahead." 

Bryan  Samuels,  who  was  at  the  front  end 
of  the  truck  of  lumber,  said  he  did  not  know 
tliat  the  plaintlfl  Iiad  bis  foot  in  the  wheel 
to  more  it,  and  that  the  car  was  not  pushed 
back;  that  it  was  customary  to  rock  it  back 
and  forth  to  get  it  started  more  easily.  He 
did  not  know  that  plaintiff  was  hurt  at  the 
time,  as  he  made  no  outcry  or  complaint  of 
being  hurt.  He  also  said  that  it  was  not 
customary  to  more  the  loaded  truck  by  pat- 
ting one's  foot  through  the  spokes  of  the 
wheel  and  pushing  thereon,  although  It  was 
sometimes  done;  that  the  better  and  safer 
way  was  to  take  hold  of  the  spokes  of  the 
wheel  with  the  bands  and  pull  or  lift. 

PlaintifC  did  not  know  who  the  man  was  at 
the  back  end  oif  the  truck,  and  appellee  was 
not  able  to  tlnd  or  produce  him  at  the  trial. 
He  stood,  however,  at  the  back  end  of  the 
lumber,  8  or  10  feet  from  the  plaintiff  at  the 
wheel,  and  where  he  could  not  see  plaintiff's 
position  at  the  time  the  truck  was  started. 

The  foreman  testified  that  It  was  not  cus- 
tomary to  assist  in  moving  the  trucks  by  put- 
ting the  foot  on  the  spokes  of  the  wheel  and 
pushing  down  as  plaintiff  attempted  to  do, 
although  it  was  done  by  some  of  the  men— 
and  he  himself  had  moved  them  that  way. 
He  stated  it  was  customary  to  rock  the 
truck  back  and  forth  to  get  it  started. 

The  plaintiff's  foot  was  treated  by  two 
physicians,  one  of  whom  thought  it  was 
broken  and  the  other  that  it  was  only  bruis- 
ed. He  was  confined  to  his  room  about  six 
weeks,  suffering  all  the  while  with  It,  before 
going  back  to  work;  he  then  worked  but  a 
little  time  until  he  had  to  quit  on  account 
of  it,  not  being  able  to  stand.  At  the  time  of 
the  trial,  more  than  a  year  after  the  Injury, 
he  exhibited  his  foot  to  the  jury,  with  a 
knot  on  the  side  of  it  as  big  as  a  walnut,  and 
stated  that  it  still  continued  to  give  him 
pain  and  trouble;  that  he  had  never  had  a 
serious  injury  before.  He  was  earning  $2.40 
a  day  at  the  time  of  the  injury. 

The  court  Instructed  the  jury,  giving,  over 
appellant's  objections,  instructions  number- 
ed 1  and  2,  and  amending  its  requested  In- 
structions numbered  3  and  4,  and  giving  them 
as  amended,  over  Its  objection. 

Instruction  numbered  1  tells  the  jury  that 


If  It  found  It  was  part  of  .plaintiffs  duty  to 
assist  in  moving  the  truck  of  lumber  near  the 
machines  to  be  unloaded,  and  while  in  the 
performance  of  It  he  was  in  the  exercise  oC 
ordinary  care  for  his  own  safety,  and  in  as- 
sisting put  his  foot  in  the  spoke  of  the  wheel 
of  the  truck  in  the  exercise  of  such  care — 
"and  that  defendant's  servant  or  servants  knew, 
or  by  the  exercise  of  ordinary  care  ought  to 
have  known,  that  his  foot  was  on  the  truck, 
and  that  after  he  had  notified  those  in  charge 
of  the  truck  load  of  lumber,  who  were  pushing 
the  same  from  behind  that  he  was  ready  to  help 
move  the  load  forward,  the  said  truckers  care- 
lessly and  negligently  pulled  and  jerked  the 
truck  backwards  instead  of  forwards,  whereby 
plaintiff's  foot  was  caught,  pressed  up  against 
the  body  of  the  truck,  and  injured,  then,  unless 
the  plaintiff  assumed  the  risk  of  bis  injury,  your 
verdict  will  be  for  the  plaintiff." 

Instruction  numbered  3,  requested,  told 
the  jury  that  the  fact  of  the  injury  raised  no 
presumption  of  negligence,  and  It  was  neces- 
sary for  him  to  go  further  and  show  that  in 
moving  the  lumber  truck  at  the  time,  his 
fellow  workmen  knew  that  plaintiff's  foot 
was  where  It  was  likely  to  be  caught  and 
Injured  by  reason  of  moving  the  truck  as  it 
was  being  moved.  The  court  amended  this 
instruction  by  adding,  "Or  in  the  exercise  of 
ordinary  care  ought  to  have  known  it" 

The  court  amended  instruction  numt)ered 
4  by  adding  the  same  clause  and  gave  it  aa 
follows: 

"Before  the  plaintiff  would  be  entitled  to  re- 
cover in  this  case,  he  must  establish  by  a  pre- 
ponderance of  the  proof  that  his  fallow  work- 
men negligently  moved  the  truck  backward  in- 
stead of  forward,  and  at  the  time  of  doing  so 
that  he  knew  that  the  plaintiff's  foot  wag  in  a 
position  on  the  wheel  where  it  would  likely  be 
caught  and  injured  by  reason  of  the  truck  be- 
ing moved  backward  in  the  way  it  was,  or  in 
the  exercise  of  ordinary  care  ought  to  have 
known  that  bis  foot  was  on  the  truck,  and  un- 
less you  so  find,  it  is  your  duty  to  return  a  ver- 
dict for  the  defendant." 

The  jury  returned  a  verdict  for  $1,500  dam- 
ages, and  from  the  judgment  thereon  the 
lumber  company  prosecutes  this  appeal. 

Wynne  &  Harrison,  of  Fordyce,  for  appel- 
lant   J.  C.  Boss,  of  Malvern,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Appellant  contends  that  the 
evidence  does  not  show  any  negligence  for 
which  It  was  answerable,  and  that  a  verdict 
should  have  been  Instructed  In  its  favor,  and 
also  that  the  court  erred  in  the  giving  of  said 
Instructions  and  in  amending  Its  requested 
Instructions.  The  case  is  a  doubtful  one  up- 
on the  facts,  but  the  court  has  concluded  that 
the  evidence  is  sufficient  to  sustain  the  ver- 
dict. 

Appellee  was  engaged  In  the  discharge  of 
bis  duties,  assisting  In  moving  the  loaded 
truck  to  the  molding  machines.  They  were 
proceeding  in  the  customary  manner  to  move 
it.  He  stated  it  was  bis  Invariable  custom  to 
help  bring  it  forward  by  using  his  foot  and 
pushing  down  upon  the  spoke  of  the  wheel. 
Others  testified  that  this  was  not  the  coa- 
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tomary  method  employed  In  moving  the  load- 
ed tracks,  but  that  It  was  frequently  followed 
by  those  engaged  In  doing  so;  the  foreman 
or  superintendent  saying  that  he  had  moved 
them  that  way.  It  was  not  the  duty  of  any 
of  those  engaged  in  moving  the  truck  to  ob- 
serve the  position  of  any  of  the  others  while 
so  doing,  and  the  man  at  the  back  end  of 
the  lumber  was  beyond  it  from  appellee, 
Ti-bere  he  could  not,  in  fact,  see  his  position, 
and  although  It  Is  true  that  nothing  was 
done  to  start  the  truck  until  after  appellee 
bad  said,  "All  right,  go  ahead,"  and  the  man 
at  the  rear  responded  "All  right,  let  her  go," 
all  of  them  being  notified  that  it  would  be 
moved,  still  it  was  moved  backward,  and 
not  forward  as  it  was  expected  to  be,  and  ap- 
pellee's foot  was  caught  by  this  backward 
movement,  when  it  would  not  otherwise  have 
been.  The  nmn  at  the  rear  of  the  truck,  it 
being  customary  for  the  man  at  the  wheel 
to  put  his  foot  on  the  spoke  in  assisting  to 
start  it,  could  reasonably  have  anticipated 
that  appellee  might  have  his  foot  on  the 
spoke,  where  It  might  be  injured  in  moving 
the  truck  backward  when  it  was  expected  to 
go  forward,  and  although  it  was  customary 
to  rock  it  back  and  forth  to  start  it,  appel- 
lee could  not  be  said,  as  a  matter  of  law,  to 
have  been  guilty  of  contributory  negligence 
in  putting  his  foot  through  the  wheel  to 
help  move  it,  since  he  stated  that  the  truck 
was  not  rocked,  but  pulled  backward,  press- 
ing bis  foot  between  the  spoke  and  the  body 
of  the  truck  and  breaking  it 

[J,  4]  Under  the  circumstances  It  was  a 
question  for  the  Jury  to  determine  whether 
the  operatives  of  the  truck  were  negligent 
in  moving  it  backward,  and  whether  appel- 
lee's act  in  placing  his  foot  upon  the  spoke 
of  the  wheel  amounted  to  contributory  neg- 
ligence. Of  course  appellee  did  not  assume 
any  risk  of  the  negligence  of  his  fellow  serv- 
ants. 

[S]  The  court  did  not  err  in  giving  plain- 
tiff's requested  instructions,  nor  In  amend- 
ing and  gfivlng  as  amended  appellant's  re- 
quested Instructions  numbered  8  and  4.  Or- 
dinarily, if  no  duty  devolved  upon  any  of 
those  engaged  in  moving  the  truck  to  take 
care  for  the  safety  or  observe  the  position 
of  any  others,  then  the  master  would  not  be 
liable  for  the  injury  of  any  servant,  unless 
the  position  of  the  Injured  one  was,  at  the 
time,  known  to  the  other  whose  alleged  negli- 
gent act  caused  it  The  man  at  the  rear  of 
the  lumber  truck,  notwithstanding  he  could 
not  see  the  appellee  who  was  at  the  wheel 
assisting  in  moving  it,  knew  he  was  at  that 
place,  and  could  have  anticipated  that  he 
might  have  bis  foot  upon  the  spoke  of  the 
wheel,  as  It  was  customary  to  move  It  that 
way,  where  an  unexpected  backward  move- 
ment might  cause  him  Injur}-.  The  court 
did  not  err  therefore  in  its  amendment  to 
the  instructions,  telling  the  Jury  that  unless 
those  engaged  In  moving   the   truck  knew 


that  appellee  had  his  foot  npon  the  apoke  of 
the  wheel,  which  might  be  caught  and  In- 
jured if  it  was  moved  backward,  instead  of 
forward,  by  adding  "or  In  the  exercise  of 
ordinary  care  ought  to  have  known  it" 

[I]  Neither  do  we  think  the  verdict  is  ex- 
cessive. Appellee  received  a  severe  and  pain- 
ful injury,  some  of  the  bones  of  his  foot  be- 
ing broken,  which  caused  him  much  suffering 
and  kept  him  from  following  his  usual  em- 
ployment, first  for  a  period  of  six  weeks, 
then  prevented  his  continuing  but  a  little 
time  after  he  resumed  work,  and  a  year  and 
a  half  after  the  injury  still  caused  him  pain 
and  so  weakened  the  member  that  he  was 
unable  to  continue  long  at  a  time  any  em- 
ployment that  required  him  to  be  constantly 
on  his  foot  standing  or  walking. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed. 


WHITE  V.  PUCKETT.    (No.  12.) 
(Supreme  Court  of  Arkansas.    May  24,  1916.) 

Brokers  <S=»8— Existence  of  Agency— StrF- 

nciENCT  OF  Evidence. 

Evidence  in  a  suit  against  a  real  estate 
agent  for  secret  profits  secured  by  defendant 
from  a  sale  of  plaintifiE's  property,  wherein  the 
controlling  issue  was  whether  the  relation  be- 
tween plaintiff  and  defendant  was  that  of  prin- 
cipal and  agent,  or  vendor  and  purchaser,  held 
to  authorize  a  decree  for  plaintiCf. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  9;    Dec.  Dig.  ®=>8.] 

Wood,  J.,  dissenting. 

Appeal  from  Pulaski  Chancery  Court;  John 
B.  Martineau,  Chancellor. 

Bill  by  Emma  Puckett  against  O.  B.  White. 
From  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Mehaffy,  Held  &  Mehaffy  and  H.  R.  Toung, 
all  of  Little  Bock,  for  appellant  W.  H.  Pem- 
berton  and  W.  C.  Adamson,  both  of  Little 
Rock,  for  appellee. 

SMITH,  J.  This  suit  was  commenced  by  a 
bill  in  the  chancery  court  by  appellee  against 
appellant,  in  which  she  alleged  that  she  had 
employed  appellant  as  a  real  estate  agent  to 
make  sale  of  certain  property  in  the  city  of 
Argenta,  known  as  the  Hall  property;  that 
her  said  agent  eftccted  a  sale,  or  rather  an 
exchange,  of  the  property  with  one  Wiggins 
for  certain  property  on  East  Twentieth  street 
in  the  city  of  Little  Rock  and  a  lot  in  Du 
Vall's  addition  to  said  city,  as  well  as  $2,000 
in  cash.  She  alleged  that  appellant  account- 
ed to  her  for  the  sum  of  $1,500  and  the  East 
Twentieth  street  property,  upon  which  she 
agreed  to  assume  a  mortgage  indebtedness  of 
$400,  Wiggins,  the  purchaser  of  the  Hall 
property,  assuming  a  certain  mortgage  in- 
debtedness due  thereon,  but  that  appellant 
never  accounted  to  her  for  the  lot  in  Du 
Vall's  addition,  but  took  a  conveyance  there- 
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of  to  blmself  and  appropriated  the  $500  ad- 
ditional, which  she  alleges  was  part  of  the 
proceeds  of  the  sale  of  her  property.  She 
prayed  that  the  title  to  the  lot  In  Du  Vall's 
addition  be  vested  in  her,  and  that  she  have 
judgment  against  appellant  for  the  $500,  less 
a  reasonable  commission  for  the  sale  of  her 
property. 

Appellant  answered,  and  denied  that  he 
had  ever  assumed  to  act  as  agent  for  appellee 
In  any  capacity,  but  stated  the  fact  to  be  that 
he  had  entered  Into  a  contract  with  her  for 
the  purchase  of  the  property,  at  the  time  in- 
tending to  sell  or  exchange  It,  and  that  appel- 
lee agreed.  If  he  accomplished  a  sale  or  ex- 
'  change  of  the  property,  to  convey  the  same  to 
any  person  he  might  designate.  He  alleged 
that  he  negotiated  a  trade  with  Wiggins  for 
the  Twentieth  street  property  and  the  lot  In 
Du  Vall's  addition  and  $2,000  for  the  Hall 
property;  that  when  he  found  he  could  make 
this  contract  he  submitted  a  proposition  to 
appellee  to  exchange  to  her  the  lot  and  house 
on  East  Twentieth  street  for  the  Hall  prop- 
erty, she  assuming  a  $400  mortgage  upon  the 
house  and  lot,  and  she  to  make  deed  to  the 
purchaser  of  the  Hall  property,  he  to  pay 
$1,500,  which  was  to  be  applied  first  to  the 
discharge  of  an  outstanding  mortgage  on  the 
Hall  property,  as  well  as  certain  other  in- 
debtedness due  upon  her  home  property,  and 
to  receive  the  balance  In  cash,  leaving  the 
lot  in  Du  Vall's  addition  and  a  note  for  $500 
as  appellant's  profit  in  the  transaction. 

The  court  below  made  no  special  finding  of 
fact,  but  entered  a  decree  divesting  the  title 
to  the  lot  In  Du  VaU's  addition  out  of  the 
appellant  and  In  the  appellee,  and  allowed 
appellant  the  sum  of  $137.50  as  a  commis- 
sion for  making  a  sale  of  appellee's  Hall 
property,  and  rendered  judgment  against  ap^ 
pellant  for  the  difference  between  the  amount 
of  the  commlsslou  and  the  $500,  with  Interest 
on  this  balance,  amounting  to  $370.17. 

Appellant  concedes,  of  course,  that  he 
would  have  to  account  for  all  the  proceeds 
of  the  sale  of  the  Hall  property,  if  the  proof 
showed  he  acted  as  agent  In  negotiating  this 
sale;  but  he  contends  that  the  proof  was 
not  sufficient  to  warrant  the  chancellor  In 
finding  that  he  was  the  agent  of  the  appellee, 
or  ever  undertook  to  act  as  such  for  her,  and 
the  decision  of  this  question  of  fact  is  prac- 
tically the  only  point  in  the  case.  According 
to  appellant's  statement  he  did  not  undertake 
to  act  as  appellee's  agent,  and  had  made  no 
agreement  to  find  a  purchaser  for  her  for  her 
Hall  property,  but  had  contracted  to  pur- 
chase the  property  from  her,  and  he  says  his 
agreement  was  evidenced  by  the  following 
writing  signed  by  appellee: 

"I  have  this  day  agreed  to  sell  O.  B.  White 
lot  6,  block  11,  Clendennin's  addition  to  Ar- 
gents, Ark.,  for  $2,000,  to  be  paid  as  fol- 
lows: I  agree  to  accept  $1,500  cash  and  west 
42  feet  lot  4,  block  405,  Du  VaU's  addition  to 
the  city  of  Little  Rock,  Ark.,  at  $1,800,  and  as- 
sume a  certain  mortgage  of  $400,  la  fuU  settle- 


ment for  m^  place,  and  agree  to  pay  off  all 

claims  on  said  place. 

"It  is  understood  that  when  I  make  a  deed 
for  my  property  the  consideration  will  read  $3,- 
500.  Regardless  of  what  the  coosideration  is 
or  reads,  I  agree  to  accept  $1,600  cash  and 
equity  In  No.  416  East  Twentieth  for  my 
place.  ber 

"Emma  X  Puckett 
mark 

"5-12-12. 

"Witness:   Nannie  A.  Fairmon." 

Appellant's  statement  is  corroborated,  so 
far  as  the  execution  of  the  above  writing  Is 
concerned,  by  Nannie  A  Fairmon,  who  signed 
the  same  as  a  witness;  but  this  witness  testi- 
fied that  she  did  not  understand  that  appel- 
lant was  purchasing  the  property  for  him- 
self, but  that  his  agreement  with  appellee 
was  that  he  should  procure  her  a  purchaser 
for  this  Hall  property,  and  that  this  was  her 
understanding  of  the  purport  of  the  writing 
to  which  she  signed  appellee's  name.  Appel- 
lee executed  a  deed  to  her  Hall  property  to 
one  Wiggins  for  the  recited  consideration  of 
$3,500,  and  the  ofllcer  who  took  the  acknowl- 
edgment testified  that  appellee  hesitated  for 
some  time  about  signing  the  deed,  but  that 
he  finally  read  It  over  to  her,  whereupon  she 
appeared  to  be  satisfied,  and  acknowledged 
It.  Upon  the  part  of  the  appellee  the  evi- 
dence was  to  the  efl;ect  that  apiiellee  was  an 
Ignorant,  illiterate  negro  woman;  that.  In 
addition  to  this  Hall  property,  she  owned  a 
house  and  lot  situated  near  it,  and  that  there 
were  outstanding  past-due  mortgages  upon 
both  pieces  of  property;  that  the  owners  of 
these  debts  were  demanding  their  money,  and 
appellee  was  placed  in  communication  with 
appellant  by  the  said  Nannie  A.  Fairmon,  and 
he  agreed  to  procure  her  a  purchaser  for  her 
property,  and  she  executed  the  deed  to  Wig- 
gins without  knowledge  that  appellant  was 
not  acting  as  her  agent;  that  there  was  no 
definite  understanding  as  to  what  his  com- 
mission should  be,  but  he  stated  to  her  that 
he  would  not  charge  her  more  than  she  could 
afford  to  pay.  Proof  was  later  taken  ou  the 
amount  of  the  commission,  and  the  court  al- 
lowed appellant  the  per  cent,  shown  to  be 
usual  and  customary  in  such  cases.  It  was 
shown  by  the  proof  on  appellee's  part  that 
she  told  appellant  she  would  expect  $3,500 
for  her  place,  and  appellant  did  not  say 
whether  he  would  pay  that  sonount  or  not, 
and  made  no  counter  proposition.  But,  after 
undertaking  to  negotiate  the  sale  of  the  prop- 
erty, he  brought  to  appellee  two  prospective 
purchasers  who  were  willing  to  take  her 
property  at  her  price,  but  wanted  to  pay  for 
It  In  part  by  trading  other  real  estate;  but 
these  offers  were  declined,  because  she  was 
desirous  of  realizing  as  much  money  as  pos- 
sible out  of  the  sale,  as  she  was  expecting 
the  proceeds  of  this  sale  to  discharge  the 
mortgage  on  her  home. 

Appellee  denies  having  signed  the  contract, 
witnessed  by  Nannie  A.  Fairmon,  set  out 
above,  and,  while  she  admits  having  had  a 
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number  of  conversations  with  appellee  in 
regard  to  the  disposal  of  her  property,  she 
Insists  that  he  never  proposed  at  any  time 
to  buy  it  from  her  himself,  and  that  she  never 
at  any  time  agreed  to  sell  it  to  him,  and  she 
assumed  that  be  was  at  all  times  acting  for 
her  as  her  agent,  and  that  at  the  time  she 
executed  her  deed  to  Wiggins  she  did  not 
know  that  the  appellant  was  concealing  from 
her  the  fact  that,  in  addition  to  the  consider- 
ation about  which  he  advised  her,  he  was 
also  receiving  the  sum  of  $500  in  money  and 
the  lot  lying  in  Da  Vall's  addition. 

There  are  various  circumstances,  of  more 
or  less  weight,  some  of  which  tend  to  cor- 
roborate the  statements  of  the  principals  to 
this  litigation,  and  others  which  contradict 
these  statements,  and  the  record  presents  a 
very  close  question  of  fact;  bnt  upon  the  con- 
sideration of  all  the  evidence  we  cannot  say 
that  the  chancellor's  finding  is  clearly  against 
the  preponderance  of  the  evidence,  and  the 
decree  is  therefore  affirmed. 

WOOD,  J.,  dissents. 


ST.  LOUIS,  I.  M.  &  S.  BY.  00.  v.  JACKSON 

et  al.    (No.  378.) 
(Supreme  Court  of  Arkansas.     May  10,  1915.) 

1.  Affeai.  and  Ebbob  ^=>1062  —  Habmless 
Ebbob — Instbuctigns. 

The  damages  allowed  not  being  excessive, 
but  small  compensation,  independent  of  any  per- 
manent injury,  any  unwarranted  submission  of 
the  question  of  damages  for  permanent  injury 
was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4212-1218;  Dec  Dig.  «sb 

2.  CABBIEBS   ®=»319— AS8AT7I.T  ON   Passxnoeb 

— Punitive  Damages. 

A  railroad  porter's  duties  requiring  him  to 
come  in  contact  with  the  passengers  and  relat- 
ing to  their  comfort  and  safety,  punitive  dam- 
ages  may  be  awarded  against  it  for  bis  willful 
and  wanton  assault  of  passengers,  as  being 
within  the  scope  of  his  emplojTnent 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  133S-1345 ;    Dec.  Dig.  «=>319.] 

3.  Gabbibbs  9s»305 — fNJUST  to  Pabsenoxb— 

LlABILITT— PBOXIMATE    CaUSE. 

The  wrongful  assault  and  intentional  ill 
treatment  by  a  railroad  porter  of  passenger  P., 
in  trying  to  protect  himself  against  which  P. 
fired  at  the  porter,  and  accidentally  hit  passen- 
ger J.,  is  the  proximate  cause  of  J.'s  injury, 
rendering  the  carrier  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1182,  1136-1139,  1246,  1246; 
Dec.  Dig.  <S=»305.] 

4.  Cabbiebs  «=931&— iNJtntT  TO  Passenoeb— 
Excessive  Dauaoes. 

A  verdict  for  $500  for  injury  to  a  passen- 
ger from  a  bullet  in  his  shoulder,  inflicting  a 
painful  woand,  requiring  treatment  from  two 
doctors,  and  preventing  his  following  his  oc- 
cupation for  more  than  a  month,  was  not  ex- 
cessive. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1338-1846;  Dec.  Dig.  <S=»319.] 

Appeal  from  Circuit  Court,  Grant  County; 
W.  H.  Evans,  Judge. 


Two  actions  consolidated — one  by  Andrew 
Jackson,  the  other  by  Frank  Patterson — both 
against  the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  From  judgments  for 
plaintiffs,  defendant  appeals.    Affirmed. 

These  suits  are  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
assault  of  an  employe  of  the  railroad  com- 
pany, a  porter  on  the  train,  on  appellees,  pas- 
sengers thereon.  Frank  Patterson  and  An- 
drew Jackson  boarded  the  train  at  Pine 
Bluff,  after  purchasing  tickets,  the  one  to 
Dermott  and  the  other  to  Noble  Lake.  As 
Patterson  started  into  the  coach,  he  was 
struck  by  the  negro  porter  because  he  did  not 
move  rapidly  enough  on  the  crowded  plat- 
form. He  went  on  in  with  his  bundles  and 
packages  and  sat  down  about  the  center  of 
the  coach  for  colored  passengers.  After  the 
train  started,  the  porter  came  In  the  front 
door  of  the  coach  in  which  he  was  sitting, 
appeared  to  be  looking  for  some  one,  walked 
on  to  where  Patterson  sat  and  began  fighting 
him.  They  fought  for  some  little  time  and 
were  separated,  Patterson  getting  back  into 
his  seat  again.  The  porter  renewed  the  fight, 
they  were  again  separated  and  the  porter 
ran  back  to  the  front  of  the  coach  and  got 
an  iron  coal  shovel  and  started  down  towards 
Patterson  again,  threatening  to  kill  him  and 
another  man  wlio  got  in  the  way,  but  before 
he  could  strike  Patterson,  was  shot  at  by 
him.  The  bullet  missed  him  however  and 
struck  another  passenger,  Andrew  Jackson, 
in  the  shoulder.  Several  of  the  passengers 
ran  into  the  other  coach  where  the  white 
passengers  were,  saying  they  were  killing 
people  In  the  other  coach.  The  conductor 
asked  the  sheriff,  who  was  In  that  coach,  to 
go  and  arrest  the  fighters  and  stop  the  diffi- 
culty, but  he  had  some  prisoners  in  charge 
and  couldn't  go  and  the  conductor  borrowed 
his  pistol  Intending  to  stop  it  himself.  By 
this  time  the  porter  had  reached  the  conduc- 
tor, told  him  of  the  difficulty,  and  started 
back  Into  the  car  with  the  conductor,  who  had 
the  pistol  In  his  hand,  when  Frank  Patterson, 
seeing  them,  ran  out  of  the  coach  after  a  big 
negro,  who  turned  out  to  be  the  brakeman, 
had  grabbed  him,  threatened  to  cut  his  throat 
and  took  his  pistol  from  him,  and  Jumped 
from  the  fast  moving  train,  striking  the 
ground  and  cutting  a  long  gash  in  his  head. 
By  the  time  they  stopped  the  train  and  back- 
ed up  to  the  place  where  he  fell,  he  was  able 
to  get  up  and  was  assisted  into  the  train. 
The  bullet  fired  from  Patterson's  pistol 
struck  Andrew  Jackson  in  the  shoulder  in- 
flicting a  wound  that  bled  considerably,  was 
painful,  and  required  some  time  to  heal. 
Patterson  was  badly  bruised  and  battered 
by  the  blows  inflicted  by  the  porter,  "bloody 
as  a  hog"  one  witness  said,  In  addition  to  the 
cut  on  the  head,  resulting  from  his  Jumping 
from  the  train.  The  train  auditor  was  in 
the  coach  for   negro  passengers    when   the 


Cs»For  other  cue*  iw  some  topic  and  KBY-NUMBBR  In  all  Key-Numbsred  DlgmtB  and  IndezM 
177  S.W.— ? 


Digitized  by 


Google 


34 


177  80UTHWBSTEEN  RBPOBTBB 


(Ark. 


row  first  began  and  jerked  the  porter  around 
by  tbe  arm  and  told  bim  to  "cut  it  out."  He 
then  went  on  with  the  collection  of  fares  and 
made  no  further  effort  to  stop  the  difficulty. 
The  cases  were  consolidated  for  trial  and 
tbe  Jury  returned  a  verdict  in  Patterson's 
faror  for  |200  actual  and  compensatory  dam- 
ages, and  11,400  exemplary  damages,  and  for 
^00  in  Andrew  Jackson's  case,  and  from  the 
Judgments  thereon  the  railroad  prosecutes 
this  appeal. 

E.  B.  Kinsworthy  and  T.  V.  Crawford,  both 
of  I/ittle  Rock,  and  W.  B.  Donham,  of  Ben- 
ton, for  appellant  Nixon  &  Lerine  and  H. 
K.  Toney,  all  of  Fine  Bluff,  for  appellees. 

EIRBY,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  verdict 
of  the  Jury  awarding  compensatory  damages 
in  the  Patterson  case  is  excessive,  and  that 
exemplary  damages  cannot  be  recovered  in 
any  event  for  tbe  malicious  tort  of  its  serv- 
ant, acting  it  is  claimed  without  the  scope  of 
his  employment  Some  instructions  are  also 
complained  of  that  will  be  discussed  later. 

tl]  The  passenger,  Patterson,  was  thrice 
fiercely  assaulted  and  without  provocation, 
as  the  Jury  might  have  found,  by  appellant's 
train  porter  after  he  had  taken  bis  seat  in 
the  car  and  bruised  and  beaten  until  be  was 
"as  bloody  as  a  stuck  hog"  as  some  of  tbe 
witnesses  expressed  it.  In  addition  he  was 
so  frightened  by  the  conductor  of  the  train 
coming  into  the  coach  with  a  pistol  in  his 
hand,  accompanied  by  the  porter  to  quell  the 
disturbance,  that  he  Jumped  from  the  moving 
train  and  struck  on  his  head  on  the  ground, 
cutting  a  gash  therein  three  or  four  inches 
long  to  the  skull.  He  was  treated  by  two  or 
three  physicians  for  the  severer  injury,  one 
of  whom  testified  that  the  wound  on  the  head 
suppurated  and  did  not  heal  rapidly. 

It  is  claimed  that  the  Jury  might  have 
made  the  excessive  award  of  compensatory 
damages  because  instruction  numbered  4, 
mentioned  what  might  be  taken  into  consid- 
eration by  them  where  the  injury  appears  to 
be  of  a  permanent  or  continuing  character. 
We  do  not  think  this  instruction  open  to  the 
objection  that  it  submitted  to  the  Jury  the 
question  of  damages  for  a  permanent  injury, 
and  if  It  did  no  prejudice  could  have  resulted 
therefrom,  since  the  verdict  was  returned  for 
only  $200,  an  amount  which  tbe  Jury  might 
well  have  allowed  for  the  beatings  alone, 
without  taking  into  consideration  the  serious 
gashing  of  appellee's  bead. 

The  jury  found  that  this  passenger  was  not 
negligent  in  jumping  from  the  train,  under 
the  existing  conditions,  and  necessarily  the 
raUroad  company  was  liable  for  damages  for 
injury  occasioned  thereby,  and  an  allowance 
of  $200  is  not  only  not  excessive,  but  small 
compensation  for  the  injuries  suffered. 

[2]  The  porter  assaulted  and  struck  this 
passenger  before  he  got  into  the  coach  and 
without  reasonable  provocation,  disclosed 
by  the  testimony,  and  later  after  the  pas- 


senger had  seated  himself  In  the  coach  and 
the  train  had  departed  from  tbe  station  and 
without  any  provocation  whatever,  resumed 
the  difficulty,  and  thrice  assaulted  and  beat 
the  passenger,  finally  procuring  a  heavy  iron 
coal  shovel  and  threatening  to  kill  him  there- 
with, after  having  advanced  with  this  drawn 
weapon,  to  within  striking  distance  of  him. 
Tbe  train  auditor  only  once  spoke  to  the 
porter,  upon  the  first  separation  of  the  com- 
batants and  told  him  to  "cnt  it  out,"  and 
then  continued  the  collection  of  tickets  and 
made  no  further  effort  to  prevent  the  difficul- 
ty or  to  protect  the  assaulted  passenger,  not- 
withstanding he  was  In  the  coach  during  the 
whole  time.  A  flagrant  case  of  wanton  abuse 
of  a  passenger  and  disregard  of  Its  duties  to 
render  him  protection  against  the  willful  mis- 
conduct and  assault  from  its  servant,  whose 
duties  related  to  the  comfort  and  safety  of 
the  passenger,  is  disclosed  by  the  testimony. 

In  Pine  Bluff  &  Arkansas  Biver  Railway 
Company  v.  Washington,  172  S.  W,  872,  a 
case  where  exemplary  damages  were  award- 
ed to  a  passenger,  who  was  shot  by  the  brake- 
man  while  seated  in  the  car,  because  she  de- 
clined to  agree  to  stop  over  at  another  station 
than  her  destination  and  spend  the  night 
with  him,  the  court  announced  its  approval 
of  the  following  general  rule  of  liability  for 
allowance  of  exemplary  damages  for  torts 
committed   by  servants  of  corporations: 

"A  corporation  may  be  held  liable  to  exem- 
plary or  pmiitive  damages  for  such  acts  done 
by  its  agents  or  servants  acting  within  the  scope 
of  their  employment  as  would  if  done  by  an  in- 
dividual acting  for  himself  render  tiim  liable 
for  such  damages" 
— and,  after  reviewing  our  own  cases,  said: 

"It  may  therefore  be  taken  as  settled  law  in 
this  state  that  punitive  damages  may  be  award- 
ed against  a  railway  corporation  for  the  wan- 
ton and  malicious  torts  of  its  servants,  although 
the  corporation,  aside  from  tbe  conduct  of  its 
servants  may  be  entirely  blameless." 

The  porter's  duty  required  him  to  come  in 
contact  with  the  passengers  and  related  to 
their  safety  and  comfort,  and  the  railway 
company  was  liable  for  his  wrong^ful  and 
wanton  conduct,  which  cannot  be  said  to  have 
been  beyond  the  scope  of  his  employment 
Moore  v.  Railway,  99  Ark.  235,  137  S.  W. 
820,  34  li.  R.  A.  (N.  S.)  299 ;  Railway  v.  Tuk- 
ey,  175  S.  W.  403. 

[3]  In  the  Jackson  case,  it  is  contended 
that  the  court  erred  In  giving  over  api>ellant's 
objection,  instruction  numbered  5,  which  tells 
the  Jury: 

"That  if  Jackson  was  a  passenger  upon  tbe 
defendant's  train  and  the  porter  precipitated  or 
brought  on  a  row  with  another  passenger,  which 
caused  a  fight  to  take  place  between  the  porter 
and  said  other  passenger,  during  which  said  oth- 
er passenger  fired  a  shot  with  a  pistol  at  said 
porter,  wounding  the  plaintiff  in  his  shoulder 
and  that  this  plaintiff  had  nothing  to  do  with 
said  conflict  between  the  porter  and  the  other 
passenger,  then  your  verdict  will  be  for  the 
plaintiff  in  this  case,"  etc. 

Carriers  of  passengers.  It  la  true,  are  not 
absolute  insurers  of  the  safety  of  their  pas- 
sengers against  injury  and  ill  treatment  from 
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otber  passeDgers.  Railway  t.  Brown,  111 
Ark.  288, 163  S.  W.  525;  Railway  v.  Dowglal- 
lo,  82  Ark.  289,  101  S.  W.  412;  Qoddard  t. 
Grand  Trunk  Ry.,  67  Me.  202,  2  Am.  Rep.  39; 
Railway  y.  Flezman,  103  111.  546,  42  Am.  Rep. 
33;  Penny  v.  RaUway,  153  N.  C.  296,  69  S. 
E.  238,  32  L.  R.  A.  (N.  S.)  1209.  Snch  is  not 
the  rule,  however.  In  case  of  Injury  resulting 
to  the  passenger  from  the  misconduct  of  its 
servants  ;  It  being  an  insurer  of  the  safety  of 
the  passenger  against  willful  assaults  and 
intentional  ill  treatment  of  its  servants,  for 
whose  acts  it  Is  responsible.  Railway  v.  Kll- 
patrlck,  67  Ark.  47,  64  S.  W.  971 ;  RaUway  T. 
Dowgiallo,  supra. 

The  testimony  herein  shows  that  the  porter 
assaulted  and  beat  the  other  passenger  with- 
out provocation,  the  flght  lasting  for  some 
time  with  intermissions;  that  finally  the 
porter  renewed  it  the  third  time,  advancing 
with  an  iron  coal  shovel  to  within  striking 
distance  of  the  passenger  and  threatening  to 
kill  him,  when  the  passenger,  to  protect  him- 
self, fired  the  shot  that  inflicted  the  injury 
upon  the  plaintiff  In  this  case.  The  auditor 
of  the  train  was  In  the  coach  during  the 
whole  time  and  but  for  saying,  upon  the  first 
separation  of  the  combatants,  to  th^  porter, 
"cut  it  out,"  made  no  effort  to  stop  the  diffi- 
culty and  protect  the  assaulted  passenger 
nor  the  other  passengers  in  the  coach. 

It  is  not  to  be  expected  that  a  passenger 
wUl  submit  to  continued  violent  and  unpro- 
voked assaults  from  the  servant  of  a  railway 
corporation,  and  the  servants  in  charge  of 
the  train  knew  of  the  difficulty  and  should 
have  anticipated  that  injury  might  result  to 
other  passengers  because  of  the  conduct  of 
the  porter,  and  the  carrier's  duty  required  it 
to  protect  such  other  passengers  from  re- 
sultant injury  whether  Inflicted  by  its  serv- 
ants in  the  assault,  or  unintentionally  by  the 
assaulted  passenger,  in  protecting  himself 
against  the  wrongful  assault  of  the  servant 
In  other  words  the  willful  assault  and  Inten- 
tional ill  treatment  of  the  passenger  Patter- 
son by  the  porter  may  be  said  to  have  been 
the  proximate  cause  of  the  injury  resulting 
to  the  passenger  Jackson,  who  was  acci- 
dentally shot  by  Patterson  while  trying  to 
protect  himself  against  such  wrongful  as- 
sault, for  which  the  railroad  company  was 
liable.    Railway  v.  Dowgiallo,  supra. 

It  Is  apparent  that  other  passengers  might 
be  Injured  by  shooting  in  the  coach  in  which 
all  were  riding,  and  the  train  operatives 
were  bound  to  anticipate  that  such  wtfuld  be 
the  result  and  take  the  steps  necessarily  re- 
qnlred  to  prevent  It  Not  having  done  so, 
the  railroad  company  is  liable  for  the  injury 
inflicted  upon  Jackson  by  the  misdirected 
shot  that  failed  to  reach  the  porter,  who  pro- 
voked the  difficulty.  The  court  did  not  err 
In  giving  said  Instruction. 

[4]  Neither  do  we  think  the  amount  of 
damage  awarded  Is  excessive.     The  bullet 


buried  itself  in  Jackson's  shoulder  and,  al- 
though it  was  picked  out  by  him,  inflicted  a 
wound  that  was  painful,  which  required 
treatment  from  two  different  doctors,  and 
prevented  his  following  his  accustomed  occu- 
pation for  more  than  a  month. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgments  are  affirmed. 


FAULKNER  v.  CRAWFORD.    (No.  7.) 
(Supreme  Court  of  Arkansas.     May  24,  1915.) 

1.  Bbok£BS  ®=>86— Actions  fob  Cokuissions 

— SurFICIBNCY  OF  EVIDENCE. 

In  a  brol(er'a  action  for  commissionB  against 
a  purchaser  procured  by  him,  evidence  as  to 
whether  such  purchaser,  as  a  part  of  the  con- 
sideration for  the  sale,  agreed  to  pay  the  bro- 
ker's commissions,  held  to  support  a  verdict  for 
the  broker. 

[Ed.  Note.— tor  other  cases,  see  Brokers, 
Cent.  Dig.  §|  116-120;   Dec.  Dig.  «=>8G.] 

2.  Appeai,  and  Ebbob  «s»999  —  Rsvixw  — 
Questions  or  Fact, 

The  jury  are  the  judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
their  testimony,  and  where,  in  the  exercise  of 
their  right  to  reject  such  testimony  as  they  be- 
lieve to  be  false  and  receive  that  which  they 
believe  to  be  true,  they  find  for  one  party,  the 
Supreme  Court  is  not  at  liberty  to  disturb  their 
verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  8912-3921,  8923,  3924; 
Dec.  Dig.  <S=»099.] 

3.  Fbauds,  Statute  of  «=>23— Asbeement  to 
Answeb  fob  Anotheb's  Debt  —  Obiqinal 

OB   COtLATEBAI.   PBOMISE. 

An  agreement  by  a  purchaser,  as  part  of 
the  consideration  for  a  sale  of  land,  to  pay  the 
commissions  due  a  broker  employed  by  the  ven- 
dor, was  not  an  agreement  to  answer  for  the 
debt  of  another  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §$  18,  19;  Dec.  Dig.  «=> 
23.) 

4.  Bbokeks  «=>86  — Tbiai.  «=»339— Aotiohs 
FOB  Commissions— Vebdict—Cobbection. 

B.  listed  land  with  plaintiff  for  sale,  agree- 
ing to  pay  him  a  commission  of  5  per  cent.,  and 
Slaintiff  wrote  F.  stating  that  he  would  divide 
is  commission  with  him  for  his  assistance  in 
procuring  a  purchaser.  F.,  however,  decided  to 
exchange  his  own  lands  for  those  of  B.,  and 
made  no  claim  that  he  was  to  receive  any  part 
of  the  commission  due  plaintiff  from  B.  on  such 
exchange,  though  he  denied  that  he  agreed  with 
B.  SB  a  part  of  the  consideration  to  pay  such 
commission.  Plaintiff  and  B.  both  testified  that 
in  fixing  the  commission  B.'s  property  was  val- 
ued at  $28,000,  that  plaintiff  was  fo  receive  6 
per  cent,  and  that  P.  agreed  to  pay  such  com- 
mission. Held,  that  plaintiff  was  entitled  to 
recover  $1,400  if  he  was  entitled  to  anything, 
and,  where  the  jury  returned  a  verdict  of  $700, 
the  court  properly  told  them  that  he  was  enti- 
tled to  the  whole  commission  or  none. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §5  116-120;  Dec.  Dig.  «=>86;  Trial, 
Cent  Dig.  ||  791-794 ;   Dec.  Dig.  <8=»339.] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty ;   Eugene  Lankford,  Judge. 

Action  by  C.  L.  Crawford  against  Francis 
R.  Faulkner  and  other.  Judgment  for  plain- 
tiff against  the  defendant  named,  .and  he  ap- 
peals.    Affirmed. 
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George  ChapIIne,  of  Lonoke,  and  Vangban 
ft  Akers,  of  Little  Rock,  for  appellant 
Trimble  &  WllliamB,  of  Lonoke,  for  appellee. 

iHART,  J.  Dr.  C.  Li  Crawford  sued  Fran- 
cis R.  Faulkner  and  Oscar  Beadle  to  recover 
a  real  estate  broker's  commissfon.  The  case 
was  tried  before  a  Jury,  which  returned  a 
verdict  for  the  plalntifF  against  the  defend- 
ant Faulkner,  and  from  the  Judgment  ren- 
dered Faulkner  has  appealed. 

[1]  The  facts  are  as  followa:  The  defend- 
ant Beadle,  in  August,  1912,  listed  his  farm 
and  certain  personal  property  on  it  with 
plaintlft  Crawford  for  sale  and  agreed  to 
pay  him  5  per  cent,  commission  therefor. 
Dr.  Crawford  had  formerly  lived  in  Chaves 
county,  N.  M.,  and  he  wrote  back  there  to 
defendant  Faulkner,  asking  him  to  interview 
a  man  named  Gibba  and  find  out  what  were 
the  chances  of  exchanging  Glbbs'  property 
in  New  Mexico  for  Beadle's  property  in 
Lonoke  county.  Ark.  Faulkner  replied  that 
Glbbs  had  sold  his  property,  but  that  he 
himself  bad  a  farm  which  he  might  trade  to 
Beadle  for  his  land.  Upon  receipt  of  this 
letter,  Dr.  Crawford  told  Beadle  to  go  to 
New  Mexico  and  examine  Faulkner's  land. 
Beadle  went  there  and,  after  remaining  eight 
or  ten  days,  returned  to  Arkansas  with 
Faulkner.  Faulkner  stayed  with  Dr.  Craw- 
ford and  drove  about  the  country  with  bim 
looking  at  the  lands  of  Beadle  and  other  par- 
ties. After  several  days'  negotiation,  Beadle 
and  Faulkner  entered  into  a  contract  where- 
by Beadle  exchanged  his  lands  in  Lonoke 
county,  Ark.,  comprising  about  520  acres, 
for  Faulkner's  land  in  New  Mexico,  consist- 
ing of  80  acres.  As  a  part  of  the  considera- 
tion, Faulkner  agreed  to  pay  Beadle  $15,000 
in  money,  or  to  assume  debts  of  Beadle's  for 
that  amount  For  the  purpose  of  fixing  the 
commission  which  would  be  due  Dr.  Craw- 
ford, Beadle's  lands  were  valued  at  $28,000, 
and  Dr.  Crawford  was  to  receive  5  iier  cent, 
commission  on  that  amount  as  his  services 
for  bringing  about  the  exchange  of  lands  be- 
tween the  parties.  Both  Dr.  Crawford  and 
Beadle  testified  that  before  the  trade  was 
made  Faulkner  agreed  with  Beadle  that  he 
would  pay  the  commission  to  Dr.  Crawford 
as  a  part  of  the  consideration  for  the  ex- 
change of  the  land  and  that  Dr.  Crawford 
was  notified  of  that  fact.  They  also  testi- 
fied that,  after  the  exchange  of  land  had 
been  consummated,  Faulkner  said  that  he 
had  agreed  with  Beadle  that  he  would  pay 
the  real  estate  commission  due  Dr.  Crawford. 
Faulkner  testified  in  his  own  behalf  and  de- 
nied In  most  emphatic  terms  that  be  bad 
agreed  with  Beadle  to  pay  the  commission 
due  Dr.  Crawford.  After  the  exchange  of 
lands  was  made,  Beadle  removed  to  New 
Mexico,  and  in  behalf  of  Faulkner  it  was 
shown  that  Beadle  stated  to  three  persons, 
after  his  arrival  there,  that  Dr.  Crawford 
had  come  to  him  Just  before  he  left  Arkan- 
sas and  asked  blm  to  sign  a  paper  stating 


that  Faolkner  had  agreed  to  pay  Crawford 

the  commission  on  the  trade,  and  that  he  had 
declined  to  sign  the  paper  because  the  state- 
ments contained  in  -It  were  not  true.  Beadle 
denied  that  he  bad  made  this  statement  to 
the  persons  in  New  Mexico,  and  Dr.  Craw- 
ford testified  ttiat  he  did  not  go  to  Beadle 
witb  such  a  paper  for  him  to  sign,  either 
Just  before  he  left  Arkansas,  or  at  any  other 
time. 

[2]  It  is  contended  by  counsel  for  the  de- 
fendant that  there  is  not  sufSdent  evidence 
to  warrant  a  verdict  against  him.  They 
point  to  the  fact  that  Crawford  first  insti- 
tuted suit  in  New  Mexico  to  recover  bis 
commission  against  both  Beadle  and  Faulk- 
ner, and  that  Beadle  in  his  answer  to  that 
suit  set  up  a  statement  of  facta  wholly  at 
variance  witb  what  he  testified  to  in  the 
present  action.  Crawford  took  a  nonsuit, 
and  afterwards  instituted  the  present  action. 
It  is  true  that  the  testimony  of  Beadle  is 
not  in  all  respects  consistent  with  the  matters 
set  up  in  the  suit  brought  against  him  in 
New  Mexico,  but  he  explained  that  bis  an- 
swer to  that  suit  was  prepared  by  his  at- 
torney. It  is  also  true  that  the  force  of 
Dr.  Crawford's  testimony  was  somewhat 
weakened  upon  cross-examination.  Be  that 
as  it  may,  however,  the  testimony  of  both 
Crawford  and  Beadle  is  to  the  effect  that,  as 
a  part  of  the  consideration  for  making  the 
exchange  of  the  lands,  Faulkner  agreed  to 
pay  the  real  estate  commission  which  wos 
due  Crawford  for  his  services  in  bringing 
about  the  trade  between  the  parties.  The 
Jury  were  the  Judges  of  the  credibility  of 
the  witnesses  and  the  weight  to  be  given 
their  testimony.  It  was  their  duty  to  reject 
that  part  of  the  testimony  which  they  be- 
lieved to  be  false  and  to  receive  that  part 
which  they  believed  to  be  true.  In  the  ex- 
ercise of  that  right,  the  Jury  found  for  the 
plaintiff,  and,  under  the  settled  rules  of  prac- 
tice of  this  court,  we  are  not  at  liberty  to 
disturb  their  verdict 

[3]  It  is  next  contended  by  counsel  for  de- 
fendant that  the  oral  agreement  of  Faulkner 
with  Beadle  to  pay  the  real  estate  commis- 
sion which  was  due  Crawford  was  such  an 
agreement  to  answer  for  the  debt  of  another 
as  to  be  within  the  provision  of  the  statute 
of  frauds.  In  the  case  note  to  12  Ann.  Cas. 
p.  1101,  It  Is  said: 

"It  is  a  well-established  rule  that  a  promise 
by  a  purchaser  of  real  property  to  pay  a  debt 
of  the  grantor  to  a  third  person  aa  a  part  of  the 
purchase  price  of  the  property  is  not  a  promise 
to  answer  for  the  debt,  default,  or  miscarriage 
of  another  within  the  meaning  of  the  statute  of 
frauds." 

Numerous  decisions  from  many  of  the 
states  are  cited  in  support  of  the  rule.  In 
29  A.  i^  E.  Enc.  of  Law  (2d  Ed.)  p.  914,  it  U 
said: 

"A  promise  by  the  purchaser  of  property,  and 
as  a  part  of  the  consideration  for  the  purchase^ 
to  pay  a  debt  of  the  seller,  or  a  promise  to  pay 
a  claim  of  the  seller  against  a  third  person,  ia 
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a  promise  to  pay  the  purchaBer's  debt  and  not 
within  the  statute." 

See,  also,  Scott  v.  Moore,  89  Ark.  321,  116 
S.  W.  660. 

"It  may  indeed  be  stated  as  a  general  rule 
that  wherever  the  main  purpose  and  object  of 
the  promisor  is  not  to  answer  for  another,  but 
to  subserve  some  purpose  of  his  own,  his  prom- 
ise is  not  within  the  statute,  although  it  may 
be  in  form  a  promise  to  pay  the  debt  of  another, 
and  although  the  performance  of  it  may  inci- 
dentally have  the  effect  of  extinguishing  the 
liability  of  another."  Parsons  on  Contracts  (9th 
Ed.)  vol.  3,  star  page  24. 

Tbus  it  will  be  seen  that  this  case  has 
nothing  to  do  with  the  statute  of  frauds. 
Beadle  agreed  to  exchange  his  lands  and  cer- 
tain personal  property  In  Lonoke  county. 
Ark.,  with  Faulkner  for  his  farm  in  Chares 
county,  N.  M.,  and  as  a  part  of  the  considera- 
tion for  the  exchange  of  the  land  Faulkner 
was  to  pay  Beadle  certain  sums  of  money 
and  also  the  real  estate  broker's  commission 
due  Crawford.  Under  these  circumstances, 
It  is  not  the  debt  of  another,  but  his  own 
debt,  which  Faulkner  promised  to  pay,  and 
neither  the  fact  that  the  payment  was  to 
be  made  to  Crawford,  nor  the  fact  that  in 
paying  his  own  debt  he  extinguished  the 
debt  of  Beadle,  nor  the  fact  that  the  liability 
of  Beadle  continued  the  same  after  as  be- 
fore Ills  undertaking,  brings  it  within  the 
statute. 

[4]  The  Jury  returned  a  verdict  for  the 
plaintiff  against  the  defendant  Faulkner  in 
tbe  sum  of  $700.  The  court,  after  hearing 
the  verdict  read,  said  to  the  Jury,  "He  is  en- 
titled to  all  of  the  commission,  or  he  is  not 
entitled  to  any  of  it"  A  member  of  the  Jury 
said,  "Judge,  we  understood  we  could  return 
.a  verdict  for  any  amount  from  one  dollar 
np."  The  court  replied:  "No,  he  Is  entitled 
to  all  of  the  commission,  or  he  is  not  entitled 
to  any  of  it;  you  will  retire  and  consider 
your  verdict  further."  Subsequently  the  Ju- 
ry returned  into  open  court  a  verdict  for  the 
plaintiff  against  defendant  Faulkner  in  the 
sum  of  11,400.  It  Is  insisted  by  counsel  for 
the  defendant  that  the  court  erred  in  its  re- 
marks to  the  Jury.  It  was  the  duty  of  the 
court  to  set  aside  the  first  verdict  if  it  was 
clearly  against  the  weight  of  the  evidence. 
Both  Dr.  Crawford  and  Beadle  testified  that 
in  fi.King  the  commission  the  property  of  Bea- 
dle was  valued  at  $28,000  and  that  Crawford 
was  to  receive  5  per  cent,  as  his  commis- 
sion. The  commission  then  would  amount  to 
91,400.  There  is  no  testimony  which  would 
Justify  the  Jury  in  returning  a  verdict  for  a 
smaller  amount  It  Is  true  that,  when  Dr. 
Crawford  first  wrote  to  Faulkner  about  sell- 
ing tbe  land  of  Beadle  for  him,  he  stated 
that  Beadle  bad  agreed  to  pay  him  5  per 
cent,  commission  therefor  and  that  he  would 
divide  bis  commission  with  Faulkner  for  his 
assistance  in  procuring  a  purchaser  for  the 
lands.  After  this,  however,  Faulkner  decid- 
ed to  exchange  bis  lands  for  the  lands  of 
Beadle,  and,  according  to  his  own  version  of 


the  matter,  he  was  not  to  receive  any  part 
of  the  commission  which  was  due  Crawford 
from  Beadle.  He  did  not  clahn  at  the  trial 
that  he  was  to'  receive  any  part  of  the  com- 
mission due  by  Beadle  to  Crawford.  He  de- 
nied in  most  emphatic  terms  that  he  had 
agreed  with  Beadle  to  pay  the  commission 
due  to  Crawford.  The  Jury  have  settled  this 
disputed  question  of  fact  in  favor  of  the 
plaintiff.  There  could  be  no  controversy  be- 
tween them  as  to  tbe  amount  of  the  commis- 
sion which  Dr.  Crawford  was  to  receive. 
The  undisputed  testimony  shows  that  he  was 
to  receive  $1,400  if  be  was  entitled  to  any 
amount.  Therefore  tbe  court  did  not  err  in 
telling  the  Jury  that  he  was  entitled  to  this 
amount  if  he  was  entitled  to  any  at  all. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


ARKANSAS  lAND  &  LUMBER  CO.  v. 
SECBIST.     (No.  11.) 

(Supreme  Court  of  Arkansas.    May  24,  1915.) 

1.  Master  and  Sekvant  <3=>318— Injury  to 
Employ^  of  Independent  Contbactob  — 

IdABILITT  OF  OwNEB. 

That  the  owner  has  reserved  the  right  to 
exercise  general  supervision  and  inspect  the 
work  as  it  progresses,  to  enforce  forfeitures,  and 
to  terminate  the  contract  when  in  the  discre- 
tion of  the  engineer  the  work  is  not  progress- 
ing satisfactorily,  does  not  make  him  liable 
for  negligence  of  the  contractor,  which  results 
in  injury  to  an  employ^  of  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  §§  1257,  1258;  Dec.  Dig. 
<e=9318.] 

2.  Master  and  Seevant  <g=»318— Injury  to 
Employ^  of  Independent  Contractor  — 
Liabii,ity  of  Owner— Change  in  Pian. 

That  the  owner  makes  some  change  in  the 
plan  of  construction  does  not  render  him  liable 
for  negligence  of  an  independent  contractor, 
restilting  in  Injury  to  the  contractor's  employ^, 
where  the  owner  does  not  undertake  to  super- 
vise the  manner  in  which  the  employ^  shall 
do  his  work  in  making  the  change. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fg  1257,  1258;  Dee.  Dig. 
^S9318.j 

3   Master  and  Servant  «=»318— Injury  to 
Employ^  of  Independent  Contractor  — 
Liability  of  Owner. 
That  an   independent  contractor  consulted 
with  the  owner  as  to  whether  one  or  two  string- 
ers should  be  used  in  a  certain   part  of  tlie 
work  did  not  render  the  owner  liable  for  inju- 
ries to  the  contractor's  employfi,  where  the  ac- 
cident was  not  due  to  the  use  of  one  stringer, 
instead  of  two. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1257,  1258;  Dec.  Dig. 
■S=»3ia] 

4.  Master  and  Servant  <S=»320  —  Employ^ 
OF  Independent  Contractor  —  I'ERsoNAr. 
Injuries— Right  of  Recovery— Defective 
Plans. 

In  an  action  against  the  owner  for  injuries 
to  the  employ^  of  an  independent  contractor 
from  the  giving  away  of  joists  In  the  mill  sheds 
being  constructed,  it  was  no  ground  for  re- 
covery that  defendant  had  furnished  unsafe 
plans  for  building  the  sheds,  where  the  undis- 
puted evidence  showed  that  the  weight  of  a 
load  of  lumber  negligently  piled  together  caused 
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the  accident  and  that  the  stacking  of  the  lum- 
ber was  no  part  of  the  plans. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1261 ;   Dec.  Dig.  €=>320.] 
6.  Appeal  and  Ebbob  «=»1178— Decision- 
New  Trial— Issues. 

On  appeal  in  a  personal  Injury  case,  a 
new  trial  will  not  be  awarded  on  an  issue  not 
raised  by  the  pleadings,  and  not  submitted  to 
the  jury  in  any  of  ue  instructions  requested 
or  given. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4604-4620;  Dec.  Dig.  «=» 
1178.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;   W.  H.  B^rans,  Judge. 

Action  by  Sam  Secrist  against  the  Arlsan- 
sas  Land  &  Lumber  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  dismissed. 

Appellee  alleged  In  his  complaint  that  on 
the  10th  of  January,  1914,  he  was  engaged 
as  a  laborer  in  helping  to  construct  extensive 
mill  sheds  for  the  appellant  company,  and 
that  in  the  construction  of  these  sheds  the 
appellant  company  had  negligently  and  care- 
lessly caused  the  carpenters  constructing 
them  to  place  the  joists  on  which  the  roof 
rested  without  any  bracing  of  any  kind  what- 
ever to  support  the  same,  the  only  support 
for  said  joists  being  nails  at  the  ends  there- 
of, and  that  the  appellant  company  knew  that 
said  manner  of  supporting  the  joists  with- 
out bracing  and  with  only  nails  at  the  ends 
thereof  was  insufficient  and  dangerous  to  em- 
ployes working  on  top  of  the  shed;  that  ap- 
I)ellee  had  nothing  to  do  with  the  construction 
of  said  sheds,  being  employed  In  conveying 
lumber  and  other  material  from  one  part  of 
the  sheds  to  other  parts  thereof  for  the  use 
of  those  actually  carrying  on  the  work  of  con- 
struction, and  that  he  did  not  know  of  the 
defective,  dangerous,  and  negligent  manner  in 
which  said  construction  work  was  being  done; 
and  that  while  he  was  so  engaged  in  helping 
to  remove  and  distribute  a  large  pile  of  lum- 
ber negligently  placed  on  top  of  the  shed  by 
appellant's  servants  in  such  quantity  that 
the  shed,  negligently  constructed  as  afore- 
said, would  not  support,  collapsed  by  reason 
of  the  Joists  giving  way,  and  appellee  was 
precipitated  to  the  ground,  and  parts  of  the 
lumber  fell  upon  him,  inflicting  serious  in- 
juries. 

Appellee  recovered  judgment  for  a  very 
substantial  sum,  which  is  not  claimed  to  be 
excessive.  Without  setting  out  the  proof  in 
detail  showing  the  circumstances  under  which 
appellee  sustained  the  Injury  sued  for,  It 
may  be  said  that  the  proof  Is  sufficient  to  sup- 
port the  finding  of  the  jury  that  appellee's 
Injury  was  due  to  the  manner  in  which  the 
joists  had  been  constructed  in  conjunction 
with  the  negligent  placing  on  the  top  of  the 
shed  of  a  pile  of  lumber  containing  1,000  or 
1,200  feet.  But  the  principal  defense  in  this 
case  is  that  appellee  was  not  the  servant  of 


appellant  at  the  time  of  his  injury,  bat  was 
the  servant  of  one  D.  G.  Allen,  who  was 
engaged  in  the  construction  of  the  sheds 
as  an  Independent  contractor.  The  proof 
shows  without  dispute  that  Allen  was  a 
contractor  engaged  in  the  construction  of 
various  kinds  of  buildings,  and  had  been  op- 
erating as  a  contractor  for  several  years,  and 
that  appellee,  together  with  the  other  serv- 
ants engaged  in  the  construction  of  the  shed 
in  question,  had  all  been  employed  by  Allen, 
or  by  a  Mr.  Pryor,  who  was  his  foreman,  and 
that  appellee  and  all  other  servants  employ- 
ed on  this  Job  were  paid  their  wages  by  Al- 
len. Allen  had  a  contract  in  writing  under 
which  he  was  operating  at  the  time  of  appel- 
lee's injury,  which  consisted  in  a  proposition 
made  by  him  to  construct  the  shed  and  the 
acceptance  of  his  offer  by  the  manager  of 
the  appellant  company.  This  writing  was 
as  follows: 

"D.  G.  Allen,  Contractor  and  Builder.  Esti- 
mates Furnished  on  Application.  Telephone 
No.  206,  Malvern,  Ark.,  June  4,  1913.  Mr.  O. 
E.  Mattison,  City— Dear  Sir:  I  will  build  your 
sbed  for  ?6.40  per  thousand  feet,  you  to  fur- 
nish all  material,  in  a  convenient  place  to 
building  site,  and  all  piers  ready  for  posts  to 
be  set  Will  build  yonr  tram  under  same  condi- 
tions for  $5.40  per  thousand  feet  Tours  truly, 
[Signed]    D.  G.  Allen. 

"Accepted  8—1—1913.  Ark.  L.  &  L.  Co., 
G.  K.  ftfattison,  Mgr." 

Allen  testified  that  the  appellant  company 
had  nothing  to  do  with  the  work,  except  to 
see  that  the  shed  was  constructed  In  accord- 
ance with  the  plans,  and  that  the  appellant 
company  had  nothing  to  do  with  employing 
or  discharging  the  labor,  and  that  it  bad  no 
authority  to  give,  and  did  not  give,  any  or- 
ders or  directions  to  any  of  the  laborers  in 
regard  to  the  manner  of  performing  their 
work,  but  that  any  suggestions  or  directions 
concerning  the  work  made  by  appellants  were 
given  either  to  him  or  to  his  foreman,  and 
were  given  for  the  purpose  of  conforming  the 
work  to  the  plans.  He  testified  that  the  lum- 
ber company  furnished  the  plans  and  spec- 
ifications to  go  by,  and  that  certain  changes 
were  made  by  its  superintendent  in  the  plans, 
but  such  changes  were  indicated  on  the  blue- 
print; that  on  one  occasion  the  superin- 
tendent made  some  changes  in  the  material 
to  be  used,  but  no  directions  were  ever  given 
by  any  representative  of  the  appellant  com- 
pany to  the  men  about  their  work,  but  that 
he  and  his  foreman  at  aU  times  had  sole  au- 
thority and  supervision  over  the  appellee  and 
all  other  laborers.  It  is  shown,  however,  that 
appellant's  general  manager  and  superintend- 
ent were  both  about  the  work  once  or  twice 
a  day,  and  sometimes  oftener,  and  Allen's 
foreman  and  one  of  the  laborers  both  testi- 
fied on  cross-examination  that  it  was  their 
duty  to  do  as  they  were  told  by  appellant's 
superintendent,  and  that  they  were  subject  to 
his  orders  In  the  performance  of  their  duties. 
But  a  consideration  of  all  the  evidence  given 
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by  these  witnesses  makes  It  plain  that  they 
only  Intended  to  say  that  the  superintendent 
had  the  right  to  prescribe  plans  for  the  build- 
ing and  that  it  was  their  duty  to  execute 
these  plans. 

Much  Importance  Is  attached  by  appellee 
to  the  statement  of  Pryor  as  to  his  recogni- 
tion of  the  authority  of  appellant's  superin- 
tendent to  direct  the  construction  of  the  work; 
but  in  explanation  of  this  statement  he  said 
that  Mr.  Mattlson  (the  superintendent)  did 
not  have  any  more  authority  to  direct  him 
in  that  work  than  the  owner  of  a  house  that 
he  might  be  building  would  bare  in  coming 
in  and  suggesting  what  to  do  about  the  house 
in  connection  with  the  plans  of  it,  and  that 
neither  Mr.  Mattlson  nor  Mr.  Rowland,  ap- 
pellant's mill  foreman,  had  any  authority, 
nor  had  they  undertaken  to  exercise  any  au- 
thority, to  direct  the  details  of  the  construc- 
tion work  further  than  to  be  on  the  job  and 
to  see  whether  or  not  It  was  done  In  accord- 
ance with  the  contract.  There  was  proof  to 
the  effect  that  on  one  occasion  Pryor  and  a 
carpenter  named  Hendershot  discussed  the 
safety  of  the  plans,  which  called  for  only  one 
stringer  when  they  thought  two  would  be 
safer.  Hendershot  says  that  before  this  work 
was  done  Pryor  consulted  Mattlson,  and, 
while  be  did  not  know  what  conversation 
took  place  between  them,  he  did  know  that 
only  one  stringer  was  used.  No  attempt  was 
made,  however,  to  show  by  either  Mattlson 
or  Pryor  that  Mattlson  had  given  any  direc- 
tiona  In  this  particular.  It  was  shown  that 
on  one  occasion  appellant's  superintendent 
went  to  where  the  work  was  going  on  and  or- 
dered certain  tram  posts  cut  ott ;  but  It  was 
further  shown  that  thia  was  done  because 
the  appellant  company,  which  was  putting  in 
the  foundation,  had  put  the  foundation  to  a 
certain  height  and  the  posts  bad  to  conform 
to  that,  and  as  they  had  been  put  in  too  high 
they  had  to  be  cut  off  to  conform  to  the  foun- 
dation. It  was  also  shown  that  at  another 
time  Mr.  Mattlson  gave  some  direction  about 
a  change  In  the  size  of  material  used;  but 
this  direction  was  given  to  Mr.  Allen,  and  it 
was  not  shown  that  any  directions  at  any 
time  were  ever  given  by  any  representative 
of  the  appellant  company,  except  to  Allen  or 
his  foreman. 

Wynne  &  Harrison,  of  Fordyce,  for  appel- 
lant John  C.  Boss,  of  Malvern,  for  appel- 
lee. . 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  No  serious  objection  Is  made  to 
any  of  the  instructions  given  by  the  court,  ex- 
cept that  appellant  Insists  that  the  undis- 
puted evidence  shows  that  appellee  was  the 
servant  of  an  Independent  contractor,  and 
that  under  no  view  of  the  evidence  was  the 
appellant  company  responsible  for  his  injury. 
The  law  of  this  question  was  stated  in  the 
<H)inion  of  this  court  In  the  case  of  Arkansas 
Natural  Gas  Co.  v.  MUler,  105  Ark.  477.  152 


S.  W.  147,  In  which  case  we  quoted  with  ap- 
proval the  following  statement  of  the  law 
from  Elliott  on  Railroads,  vol.  3,  {  1063,  as 
follows: 

"In  general,  it  may  be  said  that  the  liability 
of  the  company  depends  upon  whether  or  not 
it  has  retained  control  and  direction  of  the 
work.  But  neither  the  reservation  of  the  pow- 
er to  terminate  the  contract  when  in  the  discre- 
tion of  the  en^neer  the  work  is  not  progressing 
satisfactorily,  the  right  to  exercise  general  su- 
pervision and  inspect  the  work  as  it  progress- 
es, nor  the  right  to  enforce  forfeitures,  will 
change  the  relation  so  as  to  render  the  company 
liable." 

And  it  was  there  further  said: 

"According  to  this  well-settled  principle  of 
the  law,  the  defendant  was  not  liable  for  the 
negligent  acts  of  the  contractors  or  their  serv- 
ants merely  because  it  furnished  an  inspector 
to  see  that  the  work  was  done  according  to  the 
contract." 

[2]  The  evidence  In  this  case,  when  sub- 
jected to  the  test  here  stated,  did  not  call 
for  the  submission  to  the  jury  of  the  question 
of  appellant's  liability  for  appellee's  injury. 
We  think  the  fact  is  undisputed,  when  the 
evidence  has  been  viewed  in  the  light  most 
favorable  to  appellee,  that  Allen  was  an  in- 
dependent contractor,  and  that  no  represent- 
ative of  the  appellant  company  was  shown 
to  liave  had  any  authority  or  supervision 
over  appellee,  and  that  no  representative  of 
appellant  company  directed,  or  offered  to  di- 
rect, appellee  In  the  discharge  ot  his  duties. 
The  owner  of  a  building  or  principal  em- 
ployer has  the  right  always  to  see  that  the 
building  is  constmcted  according  to  the 
plans,  and  the  mere  exercise  of  this  right 
does  not  create  the  relation  of  master  and 
servant  between  the  owner  and  the  servant, 
and  does  not  place  upon  the  owner  any  lia- 
bility to  the  servant,  unless  the  owner  un- 
dertakes to  direct  the  manner  in  which  the 
laborer  shall  work  in  the  discharge  of  his 
duties.  And  the  same  thing  is  true  In  regard 
to  any  mere  change  in  the  plan  of  constnic- 
tlon.  The  making  of  this  change  does  not 
alter  the  relation  between  the  owner  and  the 
servant,  unless  the  owner  undertakes  to  di- 
rect and  supervise  the  manner  in  which  tlie 
servant  shall  do  his  work  in  making  the 
change. 

[3]  Nor  do  we  agree  with  appellee  in  the 
importance  to  be  attached  to  the  Inference 
which  he  says  should  be  drawn  from  the 
proof  in  regard  to  the  conversation  between 
Pryor  and  Mattlson  concerning  the  use  of 
one  stringer.  Instead  of  two,  in  a  certain  part 
of  the  work,  even  If  we  should  conclude  that 
the  evidence  supported  the  Inference  that 
Mattlson  had  directed  that  only  one  stringer 
should  be  used.  The  use  of  one  stringer,  in- 
stead of  two,  did  not  occasion  the  appellee's 
injury,  and  the  proof  that  Pryor  sought  Mat- 
tison's  advice  woulcT  not  make  Allen  any  the 
less  an  Independent  contractor,  because  the 
use  of  two  stringers.  Instead  of  one,  would 
have  been  only  one  of  those  changes  in  the 
plans  which  the  owner  bad  the  authority  to 
make. 
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Neither  the  directions  given  In  regard  to 
cutting  off  the  posts,  nor  any  other  similar 
directions,  could  change  the  relationship  of 
the  parties,  because  such  directions  were  giv- 
en In  the  exercise  of  the  owner's  right  to 
see  that  the  work  conformed  to  the  plans, 
and,  as  was  stated  In  the  case  of  Arkansas 
Natural  Gas  Co.  v.  Miller,  supra,  such  super- 
vision over  the  work  of  the  Independent  con- 
tractor does  not  make  the  owner  or  principal 
employer  the  master  of  the  servant  who  per- 
forms the  work.  If  such  supervision  consists 
only  In  seeing  that  the  plans  have  been  fol- 
lowed, and  does  not  go  to  the  extent  of  say- 
ing who  shall  do  the  work,  or  bow  It  shall 
be  done.  The  servant  remains  the  servant 
of  the  Independent  contractor,  If  the  right  of 
direction  and  control  abides  with  the  Inde- 
I)endent  contractor. 

[4]  Appellee  asserts  an  additional  right  of 
recovery  ;  that  Is,  that  appellant  had  furnish- 
ed unsafe  plans  for  building  the  sheds.  But 
we  need  not  discuss  the  law  of  that  questlcm, 
because  the  proof  does  not  show  that  appel- 
lee's injury  was  due  to  any  defective  plans. 
Appellee  proved,  and  the  fact  Is  undisputed, 
that  a  lot  of  lumber  containing  1,000  or  1,- 
200  feet,  bad  been  negligently  piled  together, 
and  that  this  great  weight  caused  the  giving 
away  of  the  joists  which  resulted  in  appel- 
lee's Injury,  and  the  stacking  of  this  lumber 
was  no  part  of  the  plans. 

[5]  Moreover,  this  ground  of  liability  was 
not  alleged  In  the  pleadings  and  appellant's 
liability  on  that  account  was  not  submitted 
to  the  jury  In  any  of  the  instructions  asked 
or  given,  and  we  wlU  not  remand  this  cause 
for  a  trial  upon  that  issue.  In  our  view 
of  this  evidence,  the  court  should  have  in- 
structed the  jury  that  Allen  was  an  Inde- 
pendent contractor,  and  that  the  proof  was 
Insufficient  to  show  that  the  appellant  com- 
pany had  exercised  any  control  or  supervi- 
sion over  appellee  in  the  discharge  of  his  du- 
ties which  made  it  liable  for  his  Injury,  and 
a  verdict  should  therefore  have  been  directed 
In  his  favor.  And  for  the  error  in  so  refus- 
ing to  direct  a  verdict  the  judgment  will  be 
reversed,  and  the  cause  will  be  dismissed. 


MONROE  COUNTY  v.  BROWN  et  aL 

(No.  385.) 

(Supreme  Court  of  Arkansas.    May  17,  1915.) 

1.  CouwTiES  <S=206— Claims  against  Coun- 
ty—Allowance— COLLATEBAL  ATTACK. 

The  count.v  court,  in  allowing  claims 
against  the  county,  nets  judicially,  and  its  judg- 
ment is  not  open  to  collateral  attack,  except 
for  fraud  or  lack  of  jurisdiction. 

fEd.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {§  322,  323,  325-330;  Dec.  Dig. 
<S=20C.] 

2.  Counties  €=>169— 'Wabbantb— Collatebal 
Attack. 

A  proceeding  under  Klrby's  Dip.  S  1175, 
authorizing  the  county  court  to  call  in  out- 
standing warrants  to  redeem,  cancel,  or  reclassi- 


fy them,  is  a  direct,  not  a  collateral,  attack  on 
the  warrants. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  255 ;   Dec  Dig.  cs=5>169.] 

3.  Counties  €=9206  —  Wabeahts  —  Review  — 
Ebbob. 

Under  Kirby's  Dig.  {  1175,  authorizing  the 
county  court  to  call  in  outstanding  warrants  to 
cancel  those  whicfa  have  been  illegally  or  fraudu- 
lently issued,  the  court  cannot  set  aside  a  claim 
merely  for  error  in  the  decision  allowing  it 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  H  322,  323,  325-330;  Dec.  Dig.  «=» 
206.] 

4.  Counties  «:»206  —  Wabeants  —  Fbaud — 
Collusive  Incbease. 

Collusion  between  a  claimant  and  the  coun- 
ty judge  to  increase  the  amount  of  the  claim  so 
as  to  allow  for  discounting  the  warrant  is  a 
fraud  on  the  county  which  can  be  corrected  in 
a  subsequent  proceeding  to  cancel  or  reissue  the 
warrants. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f  {  322,  323,  325-330 ;  Dec.  Dig.  «=» 
206.] 

5.  Counties  €=»169  —  Wabbants  —  FbaOd — 
Effect. 

Where  a  warrant  for  a  legal  claim,  but  In 
an  excessive  amount,  was  procured  by  fraud,  the 
court  can,  after  canceling  the  original  warrant, 
order  the  issuance  of  a  new  warrant  for  the 
correct  amount. 

[E3d.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  255 ;  Dec.  Dig.  «=>169.] 

6.  Bbidoes  ®=21— Hiohwats  «=>11S— Cok- 

TBACTS — VALiniTY — ExCEEOINa  FUNDS. 

Under  Acts  1905,  p.  228,  i  4,  providing  that 
all  contracts  shall  be  made  by  the  county  court 
for  the  building  of  bridges  or  working  the  roads 
shall  be  in  amount  not  to  exceed  the  estimated 
levy,  a  contract  in  excess  of  the  amount  appro- 
priated and  to  be  collected  is  void. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  §5  48-55;  Dec.  Dig.  «=»21;  High- 
ways, Cent  Dig.  $g  357,  386 ;  Dec.  Dig.  <S=» 
113.] 

7.  Counties   <S=>170— Wabbahtb— Vauditt— 
ElxcEEDiNO  Funds. 

Proof  that  the  warrants  issued  against  a 
road  fund  exceeded  the  appropriation  for  tliat 
fund,  without  proof  that  the  warrant  in  ques- 
tion was  based  on  the  contract  made  after  tbe 
appropriation  was  exhausted,  does  not  invali- 
date tbe  warrant. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §f  250-259 ;   Dec  Dig.  <S=»170.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Eugene  Lankford,  Judge. 

Proceeding  in  the  county  court  to  call  In 
county  warrants  for  reissuance  or  cancella- 
tion pursuant  to  statute.  From  an  order  of 
the  circuit  court,  on  appeal  by  the  holders  of 
the  warrants  from  the  county  court,  reissuing 
the  warrants  for  amounts  less  than  the  orig- 
inal warrants,  Monroe  County  appeals.  Af- 
firmed. 

Manning,  Emerson  &  Morris,  of  Little 
Rock,  and  C.  P.  Greenlee,  of  Brlnkley,  for 
appellant  Thomas  &  Lee,  of  Clarendon,  for 
appellees. 

McCULLOCH,  C.  J.  This  appeal  Is  In  a 
case  where  the  county  court  of  Monroe  coun- 
ty called  In  the  county  warrants  for  reissu- 
ance or  cancellation,  pursuant  to  the  terms  of 
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a  statute  which  provides  that  the  county 
court  <rf  any  county  may  "call  In  the  out- 
standing warrants  of  said  county  in  order  to 
redeem,  cancel,  reissue  or  classify  the  same, 
or  for  any  lawful  purpose  whatever,"  and 
shall  make  an  order  fixing  the  time  for  the 
presentation  of  said  warrants,  etc.  Kirby's 
Digest,  I  1175.  The  three  appellees,  L.  K. 
Brown,  R.  N.  Counts,  and  the  Bank  of  Clar- 
endon, are  the  separate  holders  of  certain 
warrants,  and  the  county  court,  on  presenta- 
tion thereof,  ordered  the  same  canceled,  on 
the  ground  that  they  were  based  on  illegal 
allowances.  Appellees  took  an  appeal  to  the 
circuit  court,  and  on  the  trial  there  the  court 
found  that  the  original  allowances  were  for 
excessive  amounts  and  canceled  the  warrants, 
but  ordered  reissuance  for  the  amounts  found 
to  be  actually  due  to  the  original  claimants, 
appellees  being  merely  purchasers  and  hold- 
ers of  the  warrants. 

The  warrants  held  by  appellee  Brown  were 
based  upon  allowances  to  laborers  under  con- 
tract for  working  the  public  roads ;  the  war- 
rants being  drawn  on  the  road  tax  fund  col- 
lected pursuant  to  amendment  No.  5  of  the 
Constitution,  which  authorizes  a  special  fund 
to  be  raised  for  road  purposes  when  voted  by 
the  electors  of  the  county.  The  affidavit  at- 
tached to  each  of  the  allowances  involved  in 
the  controversy  concerning  the  warrants  held 
by  appellee  Brown  were  made  by  the  road 
overseer,  and  not  by  the  claimants  them- 
selves, and  the  contention  is  that  the  allow- 
ances were  void  because  of  the  failure  to 
comply  with  the  statute  which  requires  all 
claimants  to  verify  their  claims  by  affidavit. 
The  circuit  court  allowed  the  affidavits  to  be 
filed  in  accordance  with  the  statute,  and  then 
directed  the  reissuance  of  the  warrants. 

The  warrant  held  by  appellee  Counts  was 
also  a  warrant  drawn  on  the  road  tax,  and 
waa  based  upon  an  allowance  made  to  a  la- 
borer, and,  as  in  the  Brown  case,  the  affi- 
davit was  made  by  the  overseer,  and  not  by 
the  claimant.  It  appears  aUso  that,  pursuant 
to  an  understanding  between  the  county  Judge 
and  the  road  overseer,  the  account  was  in- 
creased from  $6  to  $8  on  account  of  the  dis- 
count in  value  of  the  warrants ;  the  account 
of  the  treasurer  being  at  that  time  over- 
drawn. The  circuit  court  allowed  a  new  af- 
fidavit to  be  filed  by  the  original  claimant, 
the  same  as  in  the  Brown  case,  but  ordered 
reissuance  of  the  warrant  only  to  the  extent 
of  the  sum  of  $6,  which  was  the  correct 
amount  of  the  original  claim  before  it  was 
increased. 

The  Bank  of  Clarendon  case  iuvolves 
warrants  wlilch  were  issued,  based  upon  al- 
lowances to  the  county  made  upon  a  claim 
presented  by  the  electric  light  compaiiy  for 
lights  furnished  the  county  and  for  telephone 
charges.  These  warrants  were  issued  on  the 
general  fund  of  the  county,  and,  as  county 
scrip  was  depreciated  in  value  to  the  extent 
that  it  was  only  worth  about  33Mi  cents  on 
the  dollar,  the  amount  of  the  account  was, 


by  express  understanding  between  the  claim- 
ant and  the  county  Judge,  increased  threefold, 
and  that  part  of  the  statutory  affidavit  which 
declares  that  "the  bill  was  not  enlarged,  en- 
hanced, or  otherwise  made  greater  in  conse- 
quence of  an  estimated,  supposed,  or  real  de- 
preciation in  the  value  of  county  warrants" 
was  erased  from  the  printed  blank  and  omit- 
ted. The  circuit  court  canceled  the  warrant, 
but  ordered  a  reissue  for  the  amount  actually 
due  the  original  claimant,  that  is  to  say,  one- 
third  of  the  amount  of  the  account,  thus 
striking  out  the  increase  incorporated  in  the 
claim  on  account  of  the  depreciated  value  of 
county  warrants. 

[1]  This  court  has  in  its  decisions  steadily 
adhered  to  the  rule  that  a  county  court,  in 
the  allowance  of  claims  against  the  county, 
acts  Judicially,  and  that  its  Judgments  are  not 
open  to  collateral  attack,  except  for  fraud  or 
lack  of  Jurisdiction.  Jefferson  County  v. 
Hudson,  22  Ark.  695;  State,  use  of  Izard 
County,  V.  Hlnkle,  37  Ark.  532 ;  Cope  v.  Col- 
lins, Admr.,  37  Ark.  649;  Lincoln  County  v. 
Simmons,  39  Ark.  485. 

[2]  In  State,  use  of  Izard  County,  v.  Hinkle, 
supra.  Chief  Justice  English,  speaking  for  the 
court,  laid  down  the  following  as  the  true 
interpretation  of  the  force  and  effect  of  the 
Judgments  of  county  courts  and  the  methods 
in  which  it  may  be  attacked : 

"An  order  of  allowance  made  by  the  county 
court  may  be  reviewed  or  opened  in  several 
modes:  First,  by  appeal  to  the  circuit  court. 
Second,  it  may  be  quashed  on  certiorari  by  the 
circuit  court,  where  it  appears  from  the  face  of 
the  record  that  the  claim  •  •  •  was  not,  by 
law,  a  charge  against  the  county,  and  the  court 
had  no  authority  or  discretion  to  allow  it  upon 
any  evidence  that  might  have  been  introduced. 
•  •  •  Third,  the  statute  empowers  the  county 
courts,  as  often  as  once  in  three  years,  to  call 
in  all  outstanding  warrants,  to  examine  and 
cause  tbem  to  be  renewed,  if  legally  issued,  and, 
if  not,  to  reject  them.  Thus  the  Legislature 
has  emjiowered  county  courts  to  review  allow- 
ances made  at  previous  terms,  and,  it  made 
without  authority  of  law,  to  reject  warrants 
issued  upon  them,  and  also  to  reject  warrants 
otherwise  illegally  or  fraudulently  issued,  as  held 
in  Desha  County  v.  Newman,  supra.  Fourth, 
an  order  of  allowance  may  be  opened  in  chan- 
cery, as  any  other  judgment,  for  fraud,  acci- 
dent, or  mistake,  on  a  proper  case  made." 

In  the  case  of  Desha  County  v.  Newman, 
33  Ark.  788,  the  opinion  was  also  written  by 
Chief  Justice  English,  and  it  was  cited  with 
approval  In  the  Hinkle  Case,  supra.  That 
was  a  case,  like  this,  where  the  county  court 
called  in  the  warrants  for  cancellation  or  re- 
issuance, and  involved  the  question  of  the 
power  of  the  county  court  in  that  proceed- 
ing to  cancel  a  warrant  based  upon  allow- 
ance for  a  printing  account  presented  against 
the  county.  In  discussing  the  effect  of  the 
statute  and  the  power  given  to  the  county 
court  thereunder,  this  court  said: 

"The  statute  empowers  the  county  courts  as 
often  as  once  in  three  years  to  call  in  all  out- 
standing warrants,  to  examine  and  cause  them 
to  be  renewed  if  legally  issued,  and,  if  not,  to 
reject  them.  ♦  •  »  Thus  the  Legislature  has 
empowered  county  courts  to  review  allowances 
made  at  previous  terms,  and,  if  made  without 
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authority  of  law,  to  reject  warrants  issued  upon 
them,  and  also  to  reject  warrants  otherwise  ille- 
gally or  fraudulently  issued.  Warrant  holders 
take  them  subject  to  the  exercise  of  such  power 
by  the  county  courts ;  the  statute  conferring  the 
power  being  the  law  of  the  contracts  [citing 
Farsel  t.  Barnes  &  Bro.,  25  Ark.  261^.  The 
allowances  in  favor  of  appellee  for  magistrates' 
blanks  are  not  attacked  collaterally,  but  in  a 
direct  proceeding  to  review  them  authorized  by 
statute." 

The  effect  of  our  previous  decisions,  there- 
fore. Is  to  hold  that  a  county  court,  in  a  pro- 
ceeding of  this  kind  reviewing  its  orders  of 
allowance  rendered  at  former  terms,  does  nob 
constitute  a  collateral  attack  upon  those  judg- 
ments, but  that  it  is  a  direct  attack. 

[3]  The  statute  empowers  the  county  court 
to  reject  warrants  illegally  or  fraudulently 
Issued,  and  this  necessarily  gives  the  power 
to  determine  what  warrants  fall  within  that 
class.  The  statute  is  not  construed  to  mean 
that  the  county  court  is  authorized  to  review 
former  judgments  of  the  court  for  mere  er- 
rors in  the  allowance  of  claims,  but  they  are 
authorized  to  reject  claims  which  have  been 
illegally  or  fraudulently  Issued.  In  other 
words,  where  the  claim  against  the  county 
was  one  which,  under  any  evidence  which 
might  have  been  adduced,  could  not  have 
been  a  valid  claim  against  the  county,  or 
where  the  judgment  of  allowance  was  obtain- 
ed by  fraud  practiced.  It  may  be  set  aside, 
and  warrants  issued  pursuant  thereto  cancel- 
ed. However,  to  carry  the  review  beyond 
that,  and  to  permit  investigations  for  mere 
errors  of  the  court,  would  make  it  purely  a 
collateral  attack  on  the  judgment,  which  Is 
not  authorized  by  the  statute. 

This  distinction  is  illustrated  by  our  two 
decisions  In  State  v.  Perkins,  101  Ark.  35S, 
142  S.  W.  515,  and  Puller  v.  State,  for  use  of 
Craighead  County,  112  Ark.  91, 164  S.  W.  770. 
In  the  former  case  we  held  that  there  could 
be  no  review  of  a  judgment  of  the  county 
court  adjusting  the  settlement  of  a  collector 
merely  because  there  had  been  an  error  dis- 
covered in  the  amount  of  commissions  allow- 
ed; but  in  the  last  cited  case  we  held  that 
there  could  be  a  review  where  the  court  al- 
lowed commissions  which  were  wholly  unau- 
thorized by  the  statute,  as  such  wa  allowance 
constituted  fraud  In  law. 

The  case  of  Desha  County  v.  Newman,  su- 
pra, is  illustrative  of  the  scope  and  effect  of 
the  authority  conferred  upon  the  county  court 
by  the  statute  authorizing  the  calling  in  of 
warrants.  That  case  involved  a  claim  for 
printing,  and  there  was  no  statute  which  au- 
thorized the  allowance  of  such  claim,  and  it 
was  held  that  the  Judgment  was  wholly  void, 
because  the  claim  was  illegal,  and  one  which 
should  not  have  been  allowed  under  any  evi- 
dence which  might  have  been  Introduced. 
The  mere  fact,  however,  that  a  claim  has 
been  erroneously  allowed  for  an  excessive 
amount  does  not  call  for  reinvestigation  and 
review  in  subsequent  proceedings  under  the 
statute. 

£41  If,  however,  fraud  has  been  practiced 


in  the  allowance  itself,  the  claim  is  an  illegal 
one,  and  the  judgment  may  be  inquired  Into 
and  set  aside. .  Where  there  has  been  collu- 
sion between  a  claimant  and  the  county 
judge,  for  the  purpose  of  having  the  amount 
of  the  claim  illegally  augmented,  this  consti- 
tutes a  fraud  on  the  county  which  the  court 
is  authorized  to  correct  in  a  subsequent  pro- 
ceeding by  setting  aside  the  judgment  It  is 
thus  readily  seen  that  the  warrants  Involved 
in  the  Counts  case,  and  those  also  involved 
In  the  Bank  of  Clarendon  case,  fall  within 
this  proceeding,  and  the  county  court  had  the 
power  to  set  aside  the  allowances  because  the 
collusion  between  the  claimant  and  the  coun- 
ty judge  amounted  to  fraud  wtiicfa  avoided 
the  judgments  of  allowance. 

[5]  In  each  of  the  cases  the  circuit  court, 
as  has  already  teen  shown,  directed  new  war- 
rants to  be  Issued  for  the  amount  actually 
due  by  the  county  to  the  original  claimant, 
and  that  is  the  feature  of  the  order  from 
which  the  county  has  appealed.  It  is  insisted 
that,  if  the  original  allowances  were  void, 
neither  the  county  court  nor  the  circuit  court 
on  appeal  had  any  authority  to  order  a  reis- 
sue of  the  warrants  for  any  part  of  the 
amount  claimed.  We  are  of  the  opinion,  how- 
ever, that  that  would  not  be  the  Just  rule  to 
apply  in  a  case  of  this  character.  The  stat- 
ute manifestly  was  enacted  for  the  purpose 
of  protecting  the  county  against  fraudulent 
or  illegal  allowances,  and  to  authorize  the 
county  court  to  set  aside  former  judgments 
purely  for  the  purpose  of  protecting  the  coun- 
ty. The  object  of  the  statute  is  fully  attain- 
ed when  the  county  is  protected  from  the 
wrongful  allowances,  and  the  original  judg- 
ment of  allowance  can  only  be  set  aside  to 
the  extent  of  Its  wrongful  effect  In  other 
words,  when  the  allowance  is  purged  of  its 
illegality  and  fraud,  the  application  of  plain 
principles  of  equity  and  justice  demands  that 
the  judgment  of  allowance  shall  stand  for  the 
amount  to  which  the  original  claimant  was  en- 
titled. That  principle  is  read  into  any  statute 
which  authorizes  the  setting  aside  of  judg- 
ments unlawfully  obtained ;  for,  after  all,  ft 
Is  only  the  unlawful  part  of  a  judgment 
which  falls  within  the  purview  of  the  statute. 
This  view  is  expressed  by  Judge  Dillon  in 
the  case  of  Shirk  v.  Pulaski  County,  4  Dill. 
209,  Fed.  Cas.  No.  12,794.  That  was  a  suit 
on  warrants,  and  not  a  proceeding  for  calling 
in  the  warrants,  and  It  was  held  there  that 
the  warrants  were  absolutely  void  t>ecause 
they  were  allowed  fraudulently,  but  that  the 
holder  of  the  warrants  would  be  treated  as 
the  equitable  assignee  of  so  much  of  the 
original  claim  as  was  legal,  and  that  a  judg- 
ment would  be  rendered  for  that  amount. 

We  conclude,  therefore,  that  the  circuit 
court  was  correct  in  ascertaining,  after  de- 
termining that  the  original  judgment  of  al- 
lowance should  be  set  aside  for  the  reasons 
stated,  the  correct  amount  due  the  original 
claimants,  end  directing  new  warrants  for 
such  amounts. 
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[I]  It  is  also  contended  by  counsel  for  ap- 
pellant that  the  road  warrants  held  by  ap- 
pellees Brown  and  Oonnts  shoald  not  have 
been  reissued,  for  the  reason  that  the  amount 
of  the  collection  and  appropriation  of  road 
tax  had  been  exhausted.  There  was  a  special 
statute  In  force  in  Monroe  county  concerning 
the  method  of  working  the  public  roads  and 
making  contracts  with  reference  thereto,  and 
collecting  and  disbursing  the  road  funds.  See 
Acts  1905,  p.  226.  Section  4  of  the  act  reads 
tis  follows: 

"No  contract  shall  be  made  by  the  county 
judge  or  county  court  for  the  building  of  bridges 
or  repairing  of  same,  or  for  working  the  roads, 
until  after  the  county  court  has  levied  the  taxes 
for  roads  and  bridges  under  this  act  for  the 
ensuing  year,  and  then  not  until  an  estimate 
shall  be  made  of  the  amount  of  money  that  will 
be  raised  by  such  levy  and  collection  for  roads 
and  bridges  within  twelve  months  of  the  date 
of  the  levy;  and  all  contracts  made  and  to  be 
made  within  one  year  from  date  of  the  levy  of 
taxes  shall  be  in  amount  not  to  exceed  the  esti- 
mated levy." 

This  statute  is  not  in  conflict  with  amend- 
ment No.  5,  authorizing  the  special  levy  for 
road  purposes,  and  this  case,  on  account  of 
the  special  features  of  the  act  applying  in 
Monroe  county,  does  not  call  for  a  construc- 
tion of  amendment  No.  5,  nor  of  the  general 
statntes  of  the  state  with  reference  to  ex- 
penditure of  money  raised  pursuant  to  that 
provision.  It  is  clear,  however,  from  a  con- 
sideration of  the  language  of  the  special  stat- 
ute qnoted  above,  that  it  was  Intended  to  lim- 
it contracts  for  road  purposes  to  the  estimat- 
ed amount  of  funds  to  be  raised  by  the  tax, 
and  that  any  contract  in  excess  of  the  amount 
appHq^rlated  and  to  be  collected  is  void. 

[7]  Now,  it  is  shown  in  the  present  case 
that  the  total  amount  of  road  warrants  ex- 
ceeded the  amount  of  the  appropriation  and 
the  amoimt  actually  collected  for  the  years 
named,  but  It  does  not  appear  that  the  con- 
tracts upon  which  the  warrants  held  by  the 
appellees  were  based  exceeded  the  estimate 
or  appropriation.  It  shows  that  the  total 
amount  of  warrants  did,  in  fact,  exceed  the 
estimates,  but  these  warrants  may  have  been 
based  upon  contracts  made  before  the  appro- 
priation was  exhausted.  There  is  therefore 
not  enough  in  the  present  record  to  show  that 
the  allowances  were  void  for  the  reason  that 
the  appropriation  and  collections  were  ex- 
ceeded. The  county  court  in  this  proceeding 
has  the  right  to  ascertain  whether  or  not  the 
contracts  embraced  in  -  the  original  claims 
were  made  before  or  after  the  appropriation 
of  the  road  tax  was  exhausted,  and,  if  made 
afterwards,  to  declare  the  allowance  void; 
for  In  that  case  the  county  court  was  without 
power  to  make  the  allowance,  and  the  judg- 
ment could  be  set  aside  in  a  subsequent  pro- 
ceeding calling  in  the  warrants. 

We  find  no  error  In  either  of  the  Judgments 
involved  in  this  appeal ;  so  the  same  are  af- 
firmed. 


CROSS  et  al.  v.  FISHER  et  al. 
(Supreme  Ck>urt  of  Tennessee.    May  7,  1015.) 

1.  Schools  anu  School  Distbicts  ®=>36— 
Consolidation  of  Schools— Discbetion  of 
Officebs— Statute. 

Under  Acts  1913,  c.  4,  providing  generally 
for  the  consolidation  of  schools,  the  public 
transportation  of  pupils,  and  the  employment 
of  supervisors,  the  consolidation  of  schools  is 
not  required,  but  is  merely  permitted,  and  the 
question  how  the  law  shall  be  administered  in 
such  respect  is  left  to  the  discretion  of  the  coun- 
ty board  of  education. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  5Q% ;  Dec.  Dig. 
<©=>36.] 

2.  Schools  and  School  Distbicts  i3=»159% 
— Tbanbpobtation  of  Pupils— Statute  — 
constitutionaxjtt. 

Acts  1913,  c.  4,  i  2,  providing  for  the 
transportation  of  children  residing  too  far  from 
a  school  to  attend  otherwise,  if  there  are  enough 
children  so  situated,  thoup;h  vesting  a  discretion 
in  school  boards  to  discriminate  reasonably  be- 
tween pupils  living  in  sufficient  numbers  at  a 
distance  from  a  school  to  need  transportation, 
and  those  so  living  in  insufficient  numbers,  is 
not  violative  of  Const  art.  11,  {  12,  setting 
apart  the  interest  on  the  common  school  fund 
for  the  equal  benefit  of  all  the  people,  since 
such  section  must  be  construed  with  section  8 
of  the  same  article,  providing  that  the  Legisla- 
ture shall  not  pass  any  law  for  the  benefit  of 
individuals  inconsistent  with  the  general  law  of 
the  land,  nor  any  law  granting  to  any  individu- 
al rights  or  exemptions  other  than  such  as  may 
be  extended  by  the  same  law  to  any  member  of 
the  community  who  can  bring  himself  within 
the  law,  for  while,  by  necessity,  children  of 
some  citizens  resident  at  a  distance  from  the 
schools  may  be  deprived  of  the  transportation 
extended  to  others,  nevertheless  such  citizens 
can  bring  themselves  within  the  law  by  chang- 
ing residence. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  207 ;  Dec.  Dig. 
«=»159%.] 

3.  Schools  and  School  Distbicts  ^=>30  — 
Consolidation  of  Schools— Discbetion  of 
BoABD— Abuse— Remedy. 

If  a  county  board  of  education,  acting  un- 
der Acts  1913,  c.  4,  providing  for  the  consoli- 
dation of  schools,  the  public  transjiortatiou  of 
pupils,  and  the  employment  of  supervisors,  in 
consolidating  certain  schools  into  one  had  ignored 
all  reasonable  rules,  acting  in  an  arbitrary  man- 
ner, so  as  to  abuse  its  discretion,  by  disregard- 
ing the  wishes,  welfare,  and  interests  of  the 
taxpayers  of  the  district,  the  action  of  the  of- 
ficials would  have  been  proper  subject  for  cor- 
rection by  injunction  because  of  abuse  of 
power. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  59% ;  Dec.  Dig. 
>S=936.1 

4.  Schools  and  School  Distbicts  $=s>48  — 
Officebs — Constitutional  and  Statutobt 
Pbovisions—  "County    Officebs"  —  "Em- 

PLOYft." 

Acts  1913j  c.  4,  I  3,  giving  boards  of  edu- 
cation authority  to  employ  supervisors  of 
schools,  whose  duty  shall  be  to  assist  county 
superintendents  in  the  organization,  gradation, 
and  supervision  of  schools,  etc.,  and  to  pay 
them  out  of  the  respective  school  funds  of 
counties,  etc.,  does  not  violate  Const,  art  11, 
f  17,  providing  that  no  county  office  created  by 
the  Legislature  shall  be  filled  otherwise  than  by 
the  people  or  the  county  courts,  since  the  ap- 
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pointees  contemplated  by  the  act  are  not  "coun- 
ty officers,"  but  mere  "employes." 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §|  100-111,  160; 
Dec.  Dig.  <©=>48. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  County  Officer;  Em- 
ploye.] 

Appeal  from  Chancery  Court,  Weakley 
County;  Colin  P.  McKlnney,  Chancellor. 

Action  by  J.  B.  Cross  and  others  against 
Syl  Fisher  and  others.  Decree  for  defend- 
ants, and  plaintiffs  appeal.    AfQrmed. 

Maiden  &  Maiden,  of  Greenfield,  for  appel- 
lants. Lewis  &  Garrett,  of  Dresden,  and  H. 
H.  Barr,  of  Nashville,  for  appellees. 

FANCHER,  J.  The  bill  in  this  cause  was 
filed  by  certain  citizens,  taxpayers,  and  pa- 
trons of  the  schools  in  the  Nineteenth  dvll 
district  of  Weakley  county.  The  defendant 
Syl  Fisher  is  the  county  superintendent  of 
public  instruction,  and  the  other  defendants 
are  members  of  the  county  board  of  educa- 
tion of  said  county.  The  bill  attacks  the  va- 
lidity of  chapter  4  of  the  Acts  of  the  Regu- 
lar Session  of  the  Tennessee  Legislature  of 
1913,  charging  that  it  violates  certain  provi- 
sions of  the  state  Constitution.  The  act  in 
question  is  as  follows: 

"An  act  to  be  entitled  'An  act  to  improve  the 
public  school  system  of  the  state  by  au- 
thorizing boards  of  education  to  consolidate 
schools,  provide  for  the  public  transporta- 
tion of  pupils,  and  to  employ  supervisors.' 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  whenever 
it  shall  appear  to  the  county  board  of  education, 
or  the  county  high  school  board  of  education, 
in  any  county  of  the  state,  that  the  efficiency 
of  the  public  schools  would  be  improved  there- 
by, said  boards  of  education  shall  have  full  pow- 
er, and  are  hereby  granted  authority,  to  consol- 
idate two  or  more  schools. 

"Sec.  2.  Be  it  further  enacted,  that  whenever, 
by  reason  of  such  consolidation,  a  sufficient 
number  of  children  is  situated  too  far  away 
from  such  schools  to  attend  without  transpor- 
tation, said  boards  of  education  are  hereby  au- 
thorized and  empowered  to  make  provisions  for 
the  transportation  of  said  pupils  that  reside 
too  far  away  from  said  school  to  attend  with- 
out transportation,  and  to  pay  for  same  out  of 
the  respective  public  school  fimds  of  the  coun- 
ty in  which  such  children  reside. 

"Sec.  3.  Be  it  further  enacted,  ilthat  said 
boards  of  education  are  hereby  given  authority 
to  employ  supervisors  of  schools,  whose  duties 
shaU  be  to  assist  county  superintendents  of  pub- 
lic instruction  in  the  organization,  gradation, 
and  supervision  of  public  schools  of  the  county, 
and  the  organization  of  industrial  work,  and  to 
pay  for  same  out  of  the  respective  public  school 
funds  of  the  county :  Provided,  that  such  su- 
pervisors shall  be  persons  of  known  ability  to 
supervise  the  work  of  other  teachers,  and  shall 
have  the  equivalent  of  a  high  school  education : 
Provided,  further,  that  supervisors  of  elemcx- 
tary  schools  shall  hold  an  elementary  certificate 
of  the  first  grade,  and  supervisors  of  liigli 
schools  shall  hold  a  high  school  certificate  of 
the  first  grade. 

"Sec.  4.  Be  it  further  enactpd,  that  all  laws  or 
parts  of  laws  in  conflict  with  this  act  be,  and 
the  same  are,  hereby  repealed,  and  that  this 
act  take  effect  from  and  after  its  passage,  the 
public  welfare  requiring  it." 


The  bin  in  substance  charges  that  the  de- 
fendants pursuant  to  said  act  had  abolished 
the  four  public  schools  of  said  district, 
known  as  the  Hopewell  School,  Parish 
School,  Chestnut  Grove  School  and  the  Gallo- 
way School,  and  had  ordered  a  consolidation 
of  said  schools  Into  one  central  school,  to  be 
located  at  or  near  the  Hopewell  School, 
where  said  board  Intended  to  construct  a  large 
school  building  at  pubUc  expense;  that  the 
board  was  proposing  to  furnish  transporta- 
tion for  the  children  belonging  to  said  dis- 
trict schools  who  lived  too  far  away  from 
the  central  school  to  attend  otherwise.  It 
further  charged  that  this  consolidation  was 
detrimental  to  the  interests  of  the  patrons 
and  children  of  the  schools  because  of  the 
fact  that  a  number  would  be  removed  a  consid- 
erable distance  from  the  school,  and  that  the 
action  of  the  board  was  arbitrary  and  an 
abuse  of  power. 

The  act  of  1913  was  attacked  as  violative 
of  the  following  sections  and  articles  of  the 
state  Constitution: 

(A)  Section  12,  art.  11,  of  the  Constitution, 
because  It  Is  alleged  that  said  act  authorizes 
the  destruction  of  equal  benefits  guaranteed 
to  all  the  people  by  said  section  of  the  Con- 
stitution. 

(B)  Section  8,  art.  11  of  the  Constitution, 
because  it  Is  alleged  that  benefits  and  priv- 
ileges are  conferred  upon  certain  children 
and  patrons  which  are  or  may  be  withheld 
from  certain  children  and  certain  patrons; 
that  it  confers  special  rights,  privileges,  and 
immunities  on  some,  and  withholds  such 
rights  and  privileges  from  others. 

(C)  Section  17,  art  2,  which  ordains  that 
no  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed In  the  title. 

(D)  That  said  act  Is  void  and  unconstitu- 
tional for  the  reason  that  It  undertakes  to 
delegate  legislative  power  to  the  county 
board  of  education. 

(E)  That  said  act  Is  void  for  uncertainty 
and  vagueness,  in  that  It  does  not  provide 
for  the  transportation  of  all  children  who  re- 
side too  far  away,  from  the  consolidated 
schools  to  attend,  but  only  makes  provision 
for  transportation  in  case  where  the  num- 
bers so  residing  too  far  away  to  attend  said 
schools  are  sufficient. 

The  decree  of  the  chancellor  holds  that 
the  said  chapter  4  of  the  Acts  of  1913,  is  a 
valid  and  constitutional  statute. 

The  decree  recites  that  the  complainants, 
by  written  agreement  filed  in  the  cause  and 
by  statement  of  their  solicitors  at  the  bar  of 
the  court,  admitted  that  the  facts  did  not 
warrant  complainants'  relief  on  the  ground 
that  the  abolition  and  consolidation  of  said 
schools  and  providing  of  transportation  was 
arbitrary,  capricious,  and  an  abuse  of  power; 
the  court  decreeing  upon  said  agreement  that 
the  action  of  the  said  board  was  within  its 
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jurisdiction  and  power,  and  not  arbitrary,  ca- 
pridoos,  and  an  abuse  of  power. 

the  decree  orders  the  dismissal  of  the  bill, 
taxing  complainants  with  the  costs,  from 
which  the  complainants  appealed  to  this 
court 

The  decree  Itself  provides  that  only  certain 
parts  of  the  record  shall  be  copied  in  the 
transcript,  "it  being  admitted  that  there  was 
sutfident  evidence  to  sustain  the  decree  as  to 
lacts." 

The  first  assignment  of  error  ia  subdivided. 
SubdiTlsion  A  thereof  attaclis  the  act  of 
1913  on  the  ground  that  It  violates  section  12, 
art.  11,  of  the  Constitution.  This  is  the  por- 
tion of  our  Ck)nstltution  applying  to  our  sys- 
tem of  public  schools  and  the  fund  called  the 
oiHnmon  school  fund,  and  provides  that  the 
Interest  from  this  school  fund  shall  be  in- 
violably appropriated  to  the  support  and  en- 
couragement of  common  schools  throughout 
the  statfe,  and  for  the  equal  benefit  of  all  the 
people  thereol 

Snbdivlsion  B  under  the  first  assignment 
attacks  the  act  of  1913  on  the  ground  that  it 
violates  section  8,  art.  11,  of  the  Constitution, 
which  provides  against  granting  to  any  In- 
diridnal  or  individuals  rights,  privileges,  im- 
munities, or  exemptions  other  than  such  as 
may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able 
to  bring  himself  within  the  provisions  of 
such  law,  and  against  the  passage  of  any  law 
for  the  benefit  of  individuals  inconslstoat 
With  the  general  laws  of  the  land. 

The  Insistence  in  the  present  case  is  that 
the  consolidation  of  these  schools  v^U  work 
a  hardship  on  some  of  the  patrons  so  far  re- 
moved that  is  not  common  to  others,  and  that 
It  will  confer  benefits  upon  some  to  the  ex- 
clusion of  others.  It  may  be  here  stated  that 
any  location  of  schools  will  necessarily  bring 
about  the  benefit  of  close  proximity  to  the 
schools  of  some  patrons  which  it  would  be 
lmi>ossible  in  any  practical  sense  to  confer 
upon  others  in  the  same  degree.  There  is 
no  such  thing  as  absolute  uniformity  of  bene- 
fits in  this  regard. 

The  public  school  system  of  the  state  has 
been  placed  under  the  control  of  the  Legisla- 
ture for  the  general  benefit  of  all  the  people 
of  the  state,  and  not  primarily,  but  inciden- 
tally, for  the  benefit  of  the  pupils.  In  any 
practical  oi>eratlon  of  the  school  laws  under 
the  Constitution,  these  equal  benefits  or  op- 
portunities cannot  possibly  be  given  to  each 
Individual.  In  some  portions  of  the  state 
that  are  sparsely  populated,  schools  are  nec- 
essarily placed  farther  away  from  some 
children  than  in  some  other  portions,  and  in 
fact  there  are  some  out  of  the  way  places 
where  the  schools  are  a  considerable  distance 
away. 

It  was  held  in  Leeper  v.  State,  103  Tenn. 
600,  53  S.  W.  0C2,  48  U  R.  A.  167,  that  pub- 
lic schools  are  owned  and  maintained  by  the 
state,  and  the  state  may  prescribe  the  terms 


and  conditions  upon  which  pupils  may  en- 
ter them,  except  that  it  cannot  disregard  the 
constitutional  injunction,  "Tuition  shall  be 
without  charge  and  equally  open  to  all." 

[1]  NecessarUy,  matters  of  this  kind  have 
to  be  placed  in  the  bands  of  administrative 
officers  and  a  discretion  reposed  in  them  as 
to  the  location  of  schools.  The  consolida- 
tion of  schools  is  not  required  by  this  act 
It  is  only  permitted,  and  left  to  the  sound 
discretion  of  the  school  officials  of  a  given 
county  as  to  how  the  law  shall  be  adminis- 
tered In  this  respect  Undoubtedly  in  many 
Instances  benefits  can  be  derived  by  the  con- 
solidation of  schools.  In  fact,  the  consolida- 
tion of  schools  was  permitted  before  this  act, 
namely,  under  Acts  1873,  c.  25,  Acts  1891,  c. 
132,  and  also  Acts  1907,  c.  236,  §  10,  subsec.  4. 

The  transportation  of  pupils  where  they 
are  removed  some  distance  from  the  school 
is  also  authorized  under  the  Acts  1909,  c. 
264,  I  3,  as  amended  by  chapter  23,  §  2,  Acts 
1913. 

[2]  But  It  is  said  that  the  act  in  question 
violates  the  Constitution  because  it  only  pro- 
vides for  the  transportation  of  children  who 
reside  too  f&r  away  from  the  school  to  at- 
tend without  transportation,  in  case  there  is 
a  sufficient  number  of  children  so  situated. 
This  section  of  the  act  is  as  follows: 

"Be  it  further  enacted,  that  whenever,  by 
reason  of  such  consolidation,  a  sufficient  num- 
ber of  children  is  situated  too  far  away  from 
snch  schools  to  attend  without  transportation, 
said  boards  of  education  are  hereby  »  •  • 
empowered  to  make  provisions  for  the  trans- 
portation of  said  pupils  that  reside  too  far 
away  from  said  school  to  attend  without  trans- 
portation, and  to  pay  for  same  out  of  the  re- 
spective public  school  funds  of  the  county  in 
which  such  children  reside." 

The  objection  made  to  that  part  of  this 
act  which  provides  for  transportation  of 
children  Is  to  the  effect  that,  in  the  process 
of  consolidation  of  schools,  some  of  the  chil- 
dren may  live  too  far  away  to  attend  snch 
schools  without  transportation,  and  may  be 
denied  transportation  because  there  Is  not  a 
sufficient  number  In  a  given  place  or  locali- 
ty, and  that  this  act  on  its  face  recognizes 
the  right  of  a  board  to  deny  transportation 
to  some. 

It  is  further  said  that  all  people  cannot 
live  near  schools  nor  transportation  lines, 
and  therefore  it  will  not  do  to  say  that  all 
citizens  may  or  can  bring  themselves  with- 
in a  situation  where  they  can  enjoy  the  ben- 
efits of  transportation  under  the  act 

Counsel  for  the  school  board,  upon  the 
other  hand,  take  the  position  that  a  proper 
construction  of  the  said  act  of  the  Legisla- 
ture Is  that  the  legi^ators  did  not  intend  by 
such  consolidation  to  deprive  any  children  of 
transportation  who  live  too  far  away  to  at- 
tend otherwise;  that  the  law,  properly  con- 
strued, means  that  the  board  is  given  au- 
thority to  provide  transportation  of  pupils 
without  discrimination. 

We  think  a  proper  construction  of  the  act 
is  that  it  does  give  the  board  a  discretion  in 
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tbe  matter.  Section  2  of  the  act  provides 
that,  where  a  suflBclent  number  of  children 
reside  too  far  away  from  such  consolidated 
schools  to  attend  without  transportation,  the 
said  boards  are  authorized  and  empowered 
to  make  provision  for  their  transportation. 
The  Legislature  evidently  did  not  mean  to 
provide  transportation  in  cases  where  Isolat- 
ed families  or  children  reside  so  far  away 
from  the  schools  that  It  would  be  Impracti- 
cable to  furnish  transportation.  The  pur- 
pose of  the  act  was  to  give  the  board  of  edu- 
cation power  to  discriminate  In  a  reasonable 
manner,  If  necessary. 

Tbe  question  then  arises:  Will  this  dis- 
crimination, or  authority  In  the  act  to  dis- 
criminate, subject  this  section  of  the  act  In 
qnestion  to  the  constltutl(«al  objections 
pointed  out? 

Section  12  of  article  11  of  the  Constitution 
sets  apart  the  interest  on  the  common  school 
fund  to  be  used  for  the  equal  benefit  of  all 
the  people  of  the  state.  But  this  does  not 
mean  that  tbe  schoolhouses  shall  be  equally 
distant  'from  every  home,  because  that  is  Im- 
possible. 

The  inhibition  against  class  legislation  Is 
clearly  defined  In  section  8,  art.  11,  of  the 
Constitution,  and  tbe  provision  in  section  12 
of  said  article  must  be  read  in  connection 
with  the  provisions  of  section  8. 

The  latter  section  provides  that  the  Leg- 
islature shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  Individuals  In- 
consistent with  the  general  laws  of  the  land, 
nor  to  pass  any  law  granting  to  any  indi- 
vidual or  individuals  rights,  privileges,  im- 
munities, or  exemptions  other  than  such  as 
may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able 
to  bring  himself  within  the  provisions  of  such 
law.  So  it  Is  that,  if  any  citizen  may  be 
able  to  bring  himself  within  the  provisions 
of  a  law,  there  is  no  discrimination  within 
the  meaning  of  the  Constitution. 

Under  section  2  of  the  said  act  there  is  no 
provision  inconsistent  with  this  requirement 
of  tbe  Constitution,  because  any  member  of 
a  community  may  be  able  to  bring  himself 
within  the  provision  of  the  law. 

Statutes  providing  for  schools  and  trans- 
portation of  scholars  have  been  construed  In 
other  states.  In  Vermont  a  statute  was  pass- 
ed upon  which  provided  that  tbe  school  board 
might  use  a  portion  of  the  school  money,  not 
exceeding  25  per  cent.,  for  the  purpose  of 
conveying  scholars  to  and  from  schools.  The 
schools  were  to  be  located  at  such  places  and 
held  at  such  times  as  In  the  Judgment  of  the 
board  of  directors  would  best  subserve  the 
Interests  of  education  and  give  the  scholars 
of  the  community  as  nearly  equal  advantages 
as  might  be  practicable.  It  was  said  by  tbe 
court  in  a  mandamus  suit  filed  against  tbe 
school  directors  to  compel  them  to  furnish 
transportation  for  petitioners'  children  un- 
der this  statute: 

"The  end  sought  here  is  equality  of  school 
privileges;    but  the  statute  clearly  recognizes 


the  fact  that  entire  equality  is  Impossible  of  at- 
tainment, and  that  much  must  be  left  to  the 
discretion  of  those  in  whose  hands  tbe  adminis- 
tration of  the  law  is  placed.  Tbe  diSerencea  in 
tbe  number  of  scholars  to  be  provided  for,  in  the 
means  available  for  the  various  demands  of  the 
work,  in  tbe  proximity  of  schools  and  tbe  condi- 
tion of  roads,  and  in  tbe  ages  and  strength  of 
scholars,  are  such  as  to  induce  a  belief  that  ab- 
solute rules  would  be  more  likely  to  work  in- 
justice than  tbe  exercise  of  official  discretion. 
We  think  it  was  obviously  the  intention  of  the 
Legislature  to  leave  the  question  of  transport- 
ing scholars  to  the  discretion  of  the  school  di- 
rectors." Carey  v.  Thompson,  66  Vt  665,  30 
Atl.  6. 

In  another  case  to  compel  conveyance  for 
a  school  boy  who  lived  four  miles  from 
school,  under  an  act  authorlElng  tbe  district 
board  to  provide  schools  and  transiwrta- 
tlon,  it  was  held  that  the  board  had  a  dis- 
cretion both  as  to  the  location  of  the  schools 
and  periods  when  they  should  be  taught, 
and  also  as  to  furnishing  transportation; 
that  this  was  not  a  captious  discretion,  but 
such  an  one  as  would  best  subserve  the 
Interests  of  education,  and  as  would  give  to 
all  tbe  scholars  of  the  district  as  nearly 
equal  advantages  as  might  be  practicable; 
that  the  pupil's  equality  of  privilege  under 
the  statute  Is  limited  or  modified  by  its 
practicability,  which  Involves  a  considera- 
tion of  Its  effect  upon  the  success  of  the 
school  system  as  a  whole;  that  free  school- 
ing furnished  by  the  state  Is  not  so  mnch 
a  right  granted  to  pupils  as  a  duty  Imposed 
upon  them  for  the  public  good;  that  the 
fundamental  purpose  of  a  public  school  sys- 
tem is  the  protection  and  Improvement  of 
the  state  as  a  political  entity;  that,  while 
the  boy  had  no  absolute  right  under  the 
statute  to  be  carried.  It  was  held  that,  with 
due  consideration  given  the  Interests  of  edu- 
cation in  general  and  to  the  equality  of  ad- 
vantages to  the  individual.  It  was  the  duty 
of  the  board  in  that  case  to  furnish  trans- 
portation during  a  part  of  tbe  school  year. 
Fogg  V.  Board  of  Education,  76  N.  H.  296, 
82  Aa  173,  37  L.  K.  A.  (N.  S.)  1110,  Ann. 
Cas.  1912C,  758. 

Our  Acts  1913,  c.  4,  should  be  construed 
to  mean  that  a  discretion  Is  given  tbe  coun- 
ty board  of  education  to  consolidate  schools 
and  to  determine  when,  by  reason  of  such 
consolidation,  a  sufficient  number  of  children 
are  so  situated  that  they  should  be  fur- 
nished transportation,  and  In  doing  so  to 
consider,  not  only  the  right  of  Individuals, 
but  also  the  public  good. 

And,  so  construing  the  act  In  question.  It  Is 
not  unconstitutional  In  any  respect. 

[3]  The  bill  charges  that  the  county  board 
of  education  had  acted  In  an  arbitrary  man- 
ner, and  In  a  way  that  would  work  injus- 
tice to  complainants  and  a  large  number  of 
patrons,  and  deny  them  school  privileges,  be- 
cause a  large  number  live  too  far  away  from 
the  central  school  ordered  to  be  provided, 
and  so  situated  as  to  render  transportation 
impracticable. 

It    was    charged    that    defendants    were 
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Ignoring  the  rale  of  convenience  and  dis- 
regarding the  wishes,  welfare,  and  Interest 
of  the  taxpayers  and  patrons  of  said  dis- 
trict, and  that  the  acts  of  the  defendant 
complained  of  were  arbitrary,  and  an  abuse 
of  power,  if  such  power  existed. 

It  was  also  charged  that  no  benefits  would 
be  derived  by  this  consolidation,  that  the 
term  would  not  be  increased,  and  that  no 
other  or  different  curriculum  could  be  taught 
in  the  consolidated  school  from  that  taught 
in  the  schools  as  at  present  constituted  and 
located. 

If  these  charges  were  sustained  by  the 
ptoot,  the  action  of  these  officials  might  be 
enjoined  because  of  an  arbitrary  and  hurt- 
ful abuse  of  power.  But  the  agreement  is 
made  of  record  that  the  facts  do  not  war- 
rant complainants'  relief  on  these  grounds, 
and  the  suit  must  fail  upon  the  facts  of  the 
case. 

[4]  It  is  insisted  that  the  act  In  question 
provides  for  supervisors  to  aid  the  county 
superintendent,  and  that  this  is  equivalent 
to  providing  an  assistant  to  that  officer,  and 
that  this  provision  confers  upon  the  county 
board  of  education  the  authority  to  elect  an 
assistant  superintendent  This  pTovislon  of 
the  statute  gives  authority  to  employ  super- 
visors of  schools  as  an  aid  to  the  county 
superintendent  in  the  work  of  organization, 
gradation,  and  ^upervlsion  of  the  public 
schools,  together  with  the  organization  of 
industrial  work,  and  it  is  made  their  duty 
to  supervise  the  work  of  teachers. 

By  section  17,  art  11,  the  Constitution 
provides  that: 

"No  county  office  created  by  the  Legislature 
shall  be  fitted  otherwise  than  by  the  people  or 
the  county  court." 

But  are  these  supervisors  county  officers? 
No  fixed  salary  is  provided  for  them,  and 
they  hold  according  to  no  term  of  office. 
They  are  employed  in  the  discretion  of  the 
board  of  education. 

In  Prcscott  v.  Duncan,  126  Tenn.  106,  148 
S.  W.  229,  this  court  was  called  upon  to 
determine  whether  certain  appointees  of  the 
board  of  county  commissioners  were  of- 
ficers within  the  meaning  of  said  section  of 
the  Constitution.  An  act  of  the  Legisla- 
ture applying  to  Shelby  county  provided  for 
the  appointment  by  these  commissioners  of 
a  JaU  physician,  superintendent  of  county 
morgue,  superintendent  of  emergency  hos- 
pital, physician  of  insane  asylum  and  work- 
house, laU  engineer,  a  janitor,  an  engineer, 
an  electrician,  a  iwliceman  for  the  court- 
house, a  night  watchman,  and  such  sub- 
ordinate help  as  may  be  necessary  in  order 
to  properly  conduct  the  affairs  of  the  county, 
and  these  were  to  receive  salaries  not  to 
exceed  certain  amounts. 

It  was  held  that  the  positions  provided 
for  were  not  county  offices  within  the  mean- 
ing of  this  section  of  the  Constitution,  but 
were  employ^  merely. 


The  supervisors  provided  for  under  the 
act  now  in  question  are  only  employes  to 
act  as  aids  or  assistants  In  the  public 
school  work.  There  are  many  subordinate 
positions  and  deputies  in  the  conduct  of  pub- 
lic affairs.  It  was  evidently  not  Intended 
by  the  makers  of  the  Constitution  that  all 
the  subordinates  and  assistants  should  be 
elected  by  the  people  or  the  county  court. 

Other  questions  were  disposed  of  orally. 
The  court  was  of  opinion  that  these  other 
questions  did  not  Involve  any  new  principle 
or  new  application  of  an  old  principle  of 
law. 

The  decree  of  the  Chancellor  Is  aflirmed. 


DIETZEL  V.   STATE. 
(Supreme  Court  of  Tennessee.    May  15,  1915.) 

1.  Indictment  and  iNroBMATion  «=»34  — 
Names  of  Witnesses— Indobsement— Stat- 
ute. 

Under  Shannon's  Code,  $  7054,  requiring 
the  foreman  of  the  grand  jury  to  indorse  on  the 
indictment  the  names  of  witnesses  sworn  by 
him,  but  that  the  omission  to  indorse  shall  in 
no  case  invalidate  the  indictment  if  the  witness- 
es were  actually  sworn  according  to  law,  where 
the  plea  in  abatement,  to  an  indictment  for  mur- 
der, for  failure  to  indorse  thereon  the  names  of 
witnesses  examined  by  the  grand  jury,  disclosed 
that  the  witnesses  were  sworn  in  fact,  the  in- 
dictment was  not  invaUd. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  138-143;  Dec. 
Dig.  <8:»S4.1 

2.  Criminai,  Law  «s>279  —  Flea  ih  Abate- 
ment—Late  Filing. 

Where  an  indictment  for  murder  in  the 
first  degree  was  returned  September  9th,  and 
the  court  remained  in  session  from  day  to  day 
until  September  21st,  when  a  plea  in  abatement 
to  such  indictment  set  up  that  names  of  wit- 
nesses before  the  grand  jury  were  not  indorsed 
thereon  as  required  by  statute,  the  plea  came 
too  late,  since  such  pleas  are  not  favored  and 
must  be  filed  at  the  first  opportunity. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  643,  644;  Dec.  Dig.  <g=3 
279.] 

3.  Cbiminal  Law  €=>  1170— Appeal  and  Eb- 
BoB— Habmless  Ebbobt— Exclusion  op  Evi- 
dence. 

In  a  prosecution  for  murder,  where,  to  es- 
tablish an  alibi,  defendant's  sister  testified  that 
she  bad  seen  him  come  home  at  a  certain  hour, 
and,  to  corroborate  such  sister,  her  lover  gave 
certain  testimony  as  to  her  having  been  slightly 
late  to  an  appointment  with  him,  such  letenessi, 
according  to  the  sister's  testimony,  having  been 
because  she  could  not  leave  the  house,  as  she 
did  not  wish  her  brother,  the  defendant,  who 
had  just  returned,  to  see  her,  the  exclusion  of 
the  lover's  testimony  that  the  girl  had  told  him 
she  was  late  because  her  brother  was  in  the 
house  was  harmless,  where,  from  testimony  ad- 
mitted, it  must  have  been  apparent  to  the  jury 
that  subh  was  the  explanation  that  the  witness 
would  have  testified  she  gave  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3145-3153;  Dec.  Dig.  «=> 
1170.] 

4.  Witnesses  «=»S95  —  Cobbobobatioit  — 
Pbkvious  Consistent  Statements. 

In  a  prosecution  for  murder,  where  the 
state  made  no  effort  to  impeach,  by  evidence  of 
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former  contradictory  statements,  the  testimony 
of  defendant's  mater  that  she  bad  been  delayed 
in  keeping  an  appointment  with  her  lover  on 
account  of  the  return  of  defendant  to  the  bouse 
at  a  certain  hour,  which  tended  to  establish  an 
alibi,  testimony  of  the  lover  himself  as  to  what 
explanation  the  sister  gave  him  of  her  lateness 
was  properly  excluded,  since  proof  of  prior  con- 
sistent statements  to  corroborate  a  witness  is  in- 
admissible, unless  the  witness  is  impeached. 

[Fid,  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1260 ;    Dec.  Dig.  «=»395.] 

6.  Criuinal  Law  «=936S— Evidence  —  Res 

Gkbix. 

In  a  prosecution  for  murder,  where  an  ali- 
bi was  sought  to  be  established  by  the  testimony 
of  defendant's  sister  that  she  was  late  in  keep- 
ing an  appointment  with  her  lover  because  she 
could  not  leave  the  house  on  account  of  defend- 
ant's return  at  a  certain  hour,  evidence  of  the 
lover  that  when  she  met  him  she  gave  him  such 
reason  for  her  lateness  was  not  admissible  as 
part  of  the  res  gests. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  806,  812,  814,  815,  821 ; 
Dec.  Dig.  «=»368.I 

6.  Criminal  Law  «=>784  —  Circumstantiai. 
Evidence  —  Instructions  —  Degree  of 

■Proof. 

In  a  prosecution  for  murder,  where  the 
court  charged  that,  if  certain  facts  were  found 
to  be  true  beyond  a  reasonable  doubt,  then  de- 
fendant was  guilty  of  murder  in  the  first  de- 
gree, followed  by  an  instruction  that,  where  cir- 
cumstances alone  are  relied  upon  to  convict,  the 
proof  must  be  so  cogent,  powerful,  and  well  con- 
nected as  to  satisfy  beyond  a  reasonable  doubt 
of  defendant's  guilt,  and  to  exclude  every  other 
reasonable  hypothesis,  such  instructions,  taken 
together,  were  correct  upon  the  point  of  the  de- 
gree of  certainty  of  proof  required  for  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1883-1888,  1922,  I960; 
Dec.  Dig.  <8:»T84.] 

7.  Criminai,  Law  «=5»572— Aubi— StrcFiciEN- 

or  OF  EJVIDENCE. 

In  a  prosecution  for  murder,  evidence  held 
insufficient  to  establish  an  alibi. 

[Ed.  Note. — For  other  cases,  see  Criminnl 
Law,  Cent.  Dig.  §t  1268,  128»-1291;  Dec.  Dig. 
«S=>572.] 

8.  Homicide  «=9233 — Motive  —  Sumicienct 
OF  Evidence. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  establish  a  motive. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  481 ;    Dec.  Dig.  i8=»233.] 

9.  Homicide  «=»234— Guilt— Sofficiency  of 
Evioe.nce. 

In  a  prosecution  for  murder,  circumstantial 

evidence  held  sufficient  to  show  defendant's  guilt 

as  excluding  every  other  reasonable  hypothesis. 

[Ed.    Note. — For   other  cases,    see   Homicide, 

Cent  Dig.  iS  482-493;   Dec.  Dig.  <gi=>234.] 

Appeal  from  Circuit  Court,  Obion  County ; 
Jos.  E.  Jones,  Judge. 

Frank  Dietzel  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Judgment 
modified  and  affirmed. 

Pierce  &  Fry  and  J.  A.  Whipple,  all  of 
Union  City,  and  J.  M.  Anderson,  of  Nash- 
ville, for  plaintiff  In  error.  Frank  M.  Thomp- 
son, Atty.  Gen.,  for  the  State. 

GREEN,  J.  Plaintiff  in  error  was  indicted, 
charged  with  the  murder  of  George  Wetaman 


on  July  11,  1014.  He  was  tried  and  found 
guilty  of  murder  in  the  first  degree,  with 
mitigating  circumstances.  The  trial  judge 
disregarded  the  finding  of  mitigating  circum- 
stances and  imposed  the  death  penalty,  and 
Dietzel  has  appealed  In  error  to  this  court. 

The  deceased,  George  Wehman,  was  a  man 
about  55  years  of  age.  He  disappeared  from 
his  home  In  Union  City  on  the  night  of  July 
11,  1914.  Foul  play  was  suspected,  and  a 
search  was  Instituted  for  him.  On  July  24, 
1914,  his  body  was  found  In  a  well  some  two 
or  three  miles  west  of  Union  City.  There 
was  a  gunshot  wound  on  the  back  of  his 
bead,  by  which  the  doctors  testified  his  death 
was  produced. 

Deceased  was  formerly  a  barber,  but  of 
late  years  had  become  a  painter.  He  also 
appears  to  have  done  odd  Jobs  of  every  kind 
around  Union  City,  and  was  an  Individual 
of  eccentric  habits.  He  had  separated  from 
his  wife  and  boarded  at  the  house  of  a  Mrs. 
Dunn,  at  the  east  end  of  Church  street,  in 
Union  City.  Deceased  was  miserly  In  his 
habits,  and  testimony  In  the  record  Indicates 
that  it  was  a  custom  of  his  to  carry  money 
on  his  person,  and  that  this  was  generally 
known.  Some  three  or  four  years  before  hla 
death  he  went  to  a  friend  In  Union  City  and 
took  from  his  pockets  $2,500  In  currency, 
which  he  turned  over  to  this  friend  for  safe- 
keeping. A  short  while  before  his  death  the 
same  friend,  Mr.  Burdlck,  saw  deceased  with 
about  $140  on  his  person. 

Wehman  carried  his  money  In  a  red  tobac- 
co sack,  and  he  was  seen  In  possession  of 
this  sack  and  to  take  a  roll  therefrom  by  his 
landlady  on  the  night  he  was  killed,  and  by 
a  merchant  a  few  days  previous  thereta 
Mrs.  Dunn,  his  landlady,  testifies  that  he  was 
In  the  habit  of  counting  bis  money.  The  de- 
ceased had  very  little  to  do  with  other  peo- 
ple; and  with  the  exception  of  Mr.  Burdlck, 
heretofore  referred  to,  and  one  other  man  la 
Union  City,  be  was  not  known  to  have  had 
any  Intimate  associates. 

Plaintiff  in  error  Is  a  young  man  who  has 
about  attained  his  majority.  His  home  was 
In  Union  City,  with  bis  father,  Herman  Diet- 
zel, who  appears  to  be  a  man  of  substance 
and  Is  highly  respected  In  the  community. 
Mr.  Dietzel  testifies  that  he  started  in  life 
as  a  blacksmith,  and,  as  said  before,  the 
record  Indicates  that  he  has  accumulated  con- 
siderable property.  Plaiutlll  In  error  has  two 
brothers,  who  are  men  of  standing,  and  two 
young  lady  sisters.  The  DIetzels  live  in  a 
comfortable  home  In  Union  City. 

Notwithstanding  the  disparity  of  age  be- 
tween plaintiff  in  error  and  the  deceased, 
and  notwithstanding  the  difference  in  their 
social  positions  and  wallc  of  life,  plaintiff 
In  error  seems  to  have  sought  the  company 
of  deceased.  It  is  in  evidence  that  these  two 
were  together  at  the  town  of  Rives  a  few 
days  before  the  disappearance  of  deceased. 
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They  drove  over  there  from  Union  City  In 
a  buggy  and  had  supper  at  a  restaurant  In 
JRlves  and  tried  to  get  something  to  drink. 

It  appears  from  the  testimony  of  Mrs. 
Dunn  and  of  her  husband  that  deceased  re- 
turned from  his  work  on  the  night  of  July 
11th  about  8  o'clock.  He  went  to  a  hydrant 
in  the  yard  and  washed  the  paint  off  his 
bands  with  a  brush,  which  he  kept  for  that 
purpose.  Then,  going  into  the  house,  he  paid 
Mrs.  Dunn  tals  week's  board ;  this  being  Sat- 
urday night.  She  stated  that  he  took  two 
sacks  from  his  pocket,  one  of  which  contain- 
ed a  roll  of  bills,  and  another  contained  sil- 
ver money ;  that  he  bad  all  his  money  out  on 
the  table,  counting  It,  and  paid  her  five  sliver 
dollars,  and  returned  his  roll  of  bills  to  the 
red  sack.  There  Is  an  apparent  conflict  be- 
tween Mr.  and  Mrs.  Dunn's  testimony  as  to 
whether  the  deceased  had  his  money  in  one 
sack  or  two,  as  Mr.  Dunn  recollects  that 
there  was  only  one  sac^.  Mrs.  Dunn,  howev- 
er, was  in  the  room  with  deceased,  while  her 
husband  was  outside,  and  ber  opportunities 
for  observing  were  better.  This  conflict  Is 
immaterial,  however,  for  it  Is  distinctly 
shown  by  another  witness,  a  merchant  in 
Union  City,  from  whom  deceased  bought 
paint,  that  the  latter  did  carry  his  currency 
In  a  red  tobacco  sack. 

It  was  the  habit  of  Wehman  to  take  a  bath 
every  Saturday  night  under  a  hydrant  at  a 
livery  stable  In  Union  City.  In  company 
with  Mr.  Dunn,  deceased  left  his  boarding 
house  about  9  o'clock  to  go  to  town  for  ttre 
purpose  of  taking  this  weekly  bath.  The 
two  went  west  on  Church  street  up  to  the 
business  portion  of  the  town,  where  they  sep- 
arated, vrith  the  understanding  that  they 
were  to  meet  again  at  Alexander's  livery 
stable  at  10:30  p.  m.  and  go  home. 

Much  proof  was  introduced  on  the  trial  as 
to  the  respective  whereabouts  of  the  deceased 
and  plaintiff  in  error  during  the  early  part 
of  this  night  of  July  11th.  We  do  not  find 
It  necessary  to  review  this  testimony  In  de- 
tail. As  to  the  deceased,  it  is  sufilclent  to 
say  that  he  was  seen  by  a  number  of  per^ 
sons  around  the  corner  of  Church  street  and 
First  street,  which  appears  to  be  the  business 
center  of  Union  City,  at  9  o'clock  or  therea- 
bouts, and  that  he  was  seen  to  go  to  Corum's 
livery  stable,  where  he  took  his  bath,  and 
which  place  he  left  about  10  o'clock.  Cor- 
um's livery  stable  is  on  First  street,  and 
fronts  to  the  east.  Opposite  this  stable  Is 
a  marble  yard,  and  in  the  rear  of  the  marble 
yard  Is  Depot  street.  Then  going  east  there 
Is  a  park,  through  which  the  deceased  would 
naturally  have  passed  on  his  way  home  from 
the  livery  stable.  He  was  seen  to  leave  the 
livery  stable  as  though  be  Intended  to  pass 
through  the  marble  yard,  and  he  was  seen 
by  other  witnesses  on  east  Church  street, 
east  of  the  park,  within  about  three  blocks 
of  his  boarding  house.  These  witnesses  place 
the  time  that  they  saw  him  at  about  10:22 
p.  m.  A  gentleman  who  saw  him  at  the  last- 
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named  point  was  returning  from  a  picture 
show  and  noticed  that  It  was  10:12  by  a 
clock  on  a  store  uptown  as  he  passed.  He 
estimates  that  It  took  him  10  minutes  to  walk 
from  this  store  to  the  place  where  he  saw 
the  deceased.  Two  ladies  met  Wehman  near 
this  place,  and  their  testimony  may  be  con- 
strued as  Indicating  the  time  to  have  been 
about  10:20.  They  had  been  out  visiting, 
and  were  on  their  way  home.  They  had 
left  a  neighbor's  bouse  in  the  Immediate  vi- 
cinity, but  were  not  sure  whether  It  was  a 
quarter  of  10  or  a  quarter  after  10  when 
they  made  their  departure. 

When  seen  at  this  last-named  point,  the 
deceased  was  standing  still,  off  the  edge  of 
the  sidewalk.  The  state  Insists  that  he  was 
waiting  for  some  one.  PlaintlfC  below  under- 
took to  show  that  It  was  a  habit  of  deceased 
to  step  off  the  sidewalk  when  be  was  about  to 
meet  ladles.  He  was  not  seen  by  siny  one, 
who  testifies  in  the  record,  after  these  wit- 
nesses saw  him  as  just  related,  at  10:22  p.  m., 
July  11th,  until  his  body  was  discovered  in 
the  well. 

Plaintiff  in  error  was  also  uptown  on  Sat- 
urday night  between  9  and  10  o'clock.  He 
was  seen  by  a  number  of  persons  iii  the  busi- 
ness portion  of  the  city.  He  bought  a  pair 
of  socks  at  a  toggery  shop  about  0:30,  and 
was  seen  by  another  witness  at  the  corner  of 
Church  street  and  First  street  about  10 
o'clock,  and  other  witnesses  saw  him  nearer 
bis  home  and  walking  as  though  he  were  go- 
ing home  at  about  10:15  p.  m.  The  testimony 
of  witness  Raleigh  Dodson,  who  testified  to 
seeing  plaintiff  in  error  within  a  short  dis- 
tance of  his  home  at  about  10:15,  is  some- 
what weakened  by  the  state  on  cross-exami- 
nation. The  home  of  plaintiff  in  error  was 
on  east  Main  street,  two  blocks  north  of 
Church  street.  The  Dunn  house,  where  Weh- 
man boarded,  was  on  east  Church  street,  and 
leaving  the  business  portion  of  the  city,  plain- 
tiff in  error  would  pursue  the  same  general 
direction  on  his  way  home  that  deceased 
would  take  to  bis  boarding  house. 

Leading  out  from  Union  City  in  a  west- 
wardly  direction  are  two  main  roads,  known 
as  the  Protemus  road  and  the  Rockbridge 
road.  The  Protemus  road  is  north  of  the 
Rockbridge  road.  Something  less  than  three 
miles  from  the  corporate  limits  these  two 
roads,  still  pursuing  the  same  direction,  are 
connected  by  a  lane  or  cross  road.  About 
500  or  600  yards  south  of  the  intersection  of 
this  lane  and  the  Protemus  road  was  the 
well  in  which  the  body  of  deceased  was 
found. 

The  brother  of  deceased  measured  the  dis-  . 
tance  from  this  well  to  the  Dunn  house  by 
the  speedometer  on  bis  automobile,  and  tes- 
tified that  the  distance  from  the  Dunn  house 
to  this  well  by  the  Protemus  road  was  3.1 
miles,  and  by  the  Rockbridge  road  3.3  miles. 

The  theory  of  the  state  was  that  the  plain- 
tiff in  error  took  the  deceased  from  Union 
City  to  the  well  referred  to  in  a  buggy  on 
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the  night  of  July  11th  and  killed  him  some- 
where on  the  way  and  placed  his  body  In  the 
well,  returning  to  town  about  11:30.  In  view 
of  the  foregoing  testimony  as  to  the  where- 
abouts of  the  parties  on  this  night,  It  is  urged 
In  behalf  of  plaintltf  In  error  that  it  was  a 
physical  impossibility  for  him  to  have  com- 
mitted the  crime  in  the  manner  charged. 

It  is  established  beyond  controversy  in  the 
record  that  Frank  Dletzel  procured  a  hprse 
and  buggy  from  Alexander's  livery  stable  on 
the  night  of  July  11th,  and  that  he  left  the 
stable  In  this  rig  at  about  9  o'clock.  He  was 
driving  a  gentle  mare,  which  the  liveryman 
calls  the  Edwards  mare,  and  she  was  hitched 
to  a  no-top  buggy. 

This  horse  and  buggy  was  returned  to  the 
stable  at  11:30.  The  time  is  fixed  very  sat- 
isfactorily by  employes  of  the  livery  stable. 
These  employes  were  in  the  rear  of  the  sta- 
ble and  did  not  see  who  brought  the  rig  in. 
The  person  bringing  the  rig  in  hallooed, 
left  it  in  front  of  the  stable,  and  departed  im- 
mediately. The  horse  driven,  when  brought 
in,  was  hot,  excited,  and,  as  one  of  the  wit- 
nesses said,  "she  was  scared  to  death."  This 
witness  further  said  that  he  had  never  seen 
the  mare  in  such  a  condition  before;  that 
she  was  very  gentle ;  and  that  a  child  could 
handle  her. 

In  this  connection  we  may  dispose  of  the 
contention  made  in  behalf  of  plaintiff  in  er- 
ror that  it  was  impossible  for  him  to  have 
driven  out  to  the  well  and  back,  killing  Weh- 
man,  and  placing  him  In  the  well,  within  the 
time  the  testimony  shows  he  could  have  had 
for  that  purpose.  The  deceased  and  plaintiff 
in  error  were  last  seen  In  the  same  part  of 
town,  as  heretofore  noted,  at  10:20  and  10:15, 
respectively.  They  could  have  gotten  togeth- 
er in  a  very  few  minutes,  and  the  plaintiff  in 
error  stiU  have  had  more  than  one  hour  to 
drive  to  the  well,  commit  the  crime,  and  re- 
turn by  11:30. 

'Squire  Bratton,  who  lives  on  the  Protemus 
road,  where  it  is  intersected  by  the  lane  re- 
ferred to,  says  that  he  has  timed  himself  and 
frequently  driven  from  the  well  in  which  the 
body  of  deceased  was  found  to  Union  City 
by  the  Protemus  road  in  17  or  18  minutes, 
and  that  he  has  traveled  from  this  well  to 
town  by  the  Rockbridge  road  in  25  or  30  min- 
utes. He  stated  that  he  could  do  this  travel- 
ing at  an  average  gait 

Dr.  Roberts  took  this  same  mare  which 
plaintiff  in  error  had  on  the  night  of  July 
11th  and  drove  from  Alexander's  stable  to 
the  well  in  16^  minutes  by  the  Protemus 
road,  and  from  the  well  to  the  stable  in  23% 
minutes  by  the  Rockbridge  road.  He  too 
said  that  he  drove  this  distance  at  an  aver- 
age gait. 

So  it  appears  that  the  round  trip  between 
Alexander's  stable  and  the  well  may  be  read- 
ily made  in  from  33  to  36  minutes  by  the 
Protemus  road,  and  within  47  minutes  to  an 
hour  by  the  Rockbridge  road. 

The  testimony  as  to  the  mare's  condition 


shows  that  she  was  very  hot  and  tired  when 
returned  to  the  stable  on  this  night,  and  that 
she  must  have  been  driven  very  rapidly. 
Other  testimony  indicates  that  plaintiff  in  er- 
ror returned  by  the  Protemus  road,  tlie  short- 
er route. 

A  witness  named  Logan,  driving  out  the 
Protemus  road,  when  near  about  halfway  be- 
tween the  town  and  'Squire  Bratton's,  met  a 
man  returning  to  Union  City  in  a  no-top  bug- 
gy, Logan  spoke  to  this  man,  but  the  latter 
did  not  reply,  and  Logan  noticed  that,  al- 
though it  was  a  very  hot  night,  the  man  was 
covered  up,  head  and  all,  with  a  tarpaulin 
or  lap  rug.  The  night  was  hot,  and  the 
covering  could  only  have  been  used  by  the  in- 
dividual Logan  met  for  the  purpose  of  con- 
cealing his  identity. 

So  we  think  that,  by  driving  rapidly  and 
Using  the  Protemus  road  one  way  even,  plain- 
tiff in  error  would  have  had  ample  time  to 
take  the  deceased  out  to  this  locality,  kill 
him,  and  put  his  body  in  the  well.  The  well 
was  only  a  few  feet  from  the  lane. 

It  appears  from  the  record  that,  In  addi- 
tion to  the  body  of  the  deceased,  there  were 
found  in  this  well  a  towel,  a  cake  of  soap, 
and  a  brush.  These  articles  were  no  doubt 
taken  by  Wehman  with  him  to  the  livery 
stable  to  be  used  in  bathing,  and  the  fact 
that  they  were  found  with  Urn  indicates  that 
he  had  not  returned  home,  but  was  picked 
up  somewhere  between  the  stable  and  Mrs. 
Dunn's  residence.  The  proof  shows  that  it 
would  have  been  possible  to  have  gotten  out 
of  Union  City  to  this  well  by  either  route 
and  avoided  passing  through  lighted  streets. 
Union  City  is  not  a  large  town,  and  the  de- 
ceased and  plaintiff  In  error  might  have 
started  from  one  point  as  well  as  another 
within  the  town  and  reached  the  well  in 
very  nearly  the  same  time. 

After  this  buggy  was  returned  to  the  livery 
stable,  there  was  found  in  It  a  bloody  lap 
rug.  This  proposition  is  controverted  by  the 
plaintiff  in  error,  but  we  think  the  evidence 
shows  it  to  be  true.  The  liveryman  bad  two 
buggies  exactly  alike.  On  the  night  of  July 
11th,  one  was  let  out  to  plaintiff  In  error  and 
the  other  to  a  young  man  named  Kimsy. 
The  employes  of  the  stabile  testified  that  Kim- 
sy had  no  rug  in  his  buggy.  Kimay  is  of 
the  same  opinion  himself.  He  is  not  sure, 
but  does  not  recall  having  a  rug.  The  em- 
pioyS  who  hitched  up  Dietzel's  buggy  swears 
positively  that  he  gave  Dletzel  a  lap  rug 
when  the  latter  started  out 

On  the  morning  of  July  12th,  when  these 
two  buggies  were  cleaned,  this  bloody  lap 
rug  was  found  in  one  of  them.  The  witness 
first  said  that  he  did  not  know  whether  it 
was  in  the  Dletzel  buggy  or  the  Kimsy  bug- 
gy, as  the  buggies  were  twins.  On  reflecti<Hi, 
however,  he  stated  that  it  was  bound  to  have 
come  out  of  the  Dletzel  buggy,  because  Kim- 
sy had  no  lap  rug  on  the  night  before.  Kim- 
sy also  testifies  that,  if  there  had  been  a 
lap  rug  In  his  buggy,  there  was  no  possible 
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way  In  wtalCh  ft  oonid  have  gotten  bloody. 
He  bad  taken  a  young  lady  driving.  Tbe 
blood  on  tbe  lap  mg  referred  to  bad  not 
dried  <m  tbe  morning  o£  tbe  12th,  when  It 
was  discovered.  Tbe  lap  mg  Is  filed  as  evi- 
dence In  the  case. 

On  tbe  next  day  after  tbe  disappearance  of 
Wehman,  tbe  plaintiff  in  error  went  to  the 
Elk's  Club  In  Union  City,  of  which  he  was 
a  member.  His  dues  were  more  than  stx 
months  In  arrears,  amounting  to  $12.  The 
secretary  of  the  club  testified  that  these  dues 
were  paid  by  plaintiff  In  error  on  July  12, 
1914. 

On  the  same  day  plaintiff  In  error  wrote  a 
letter,  which  is  In  the  record,  to  a  sister-in- 
law,  and  inclosed  her  |15  on  account  of  an 
indebtedness  that  she  held  against  bim,  and 
promised  to  send  her  more  later  In  tbe  week. 

Within  two  or  three  days  thereafter  plain- 
tiff In  error  called  at  a  tailor's  in  Union  City, 
named  Sutherland,  and  paid  blm  for  a  pair 
of  pants  which  be  had  ordered  the  week  be- 
fore. This  payment  was  made  before  the 
pants  were  finished. 

Whea  the  body  of  deceased  was  examined, 
tbe  red  tobacco  sack  in  which  be  carried  bis 
roQ  of  currency  was  missing.  There  was 
found  on  bis  person  the  other  sack  In  which 
be  bad  silver. 

A  few  days  prior  to  his  disappearance,  de- 
ceased paid  to  Mr.  Burdick  a  $10  bill  In  set- 
tlement of  some  transaction  between  tbem, 
possibly  a  loan  made  by  Mr.  Burdick.  This 
bill  paid  to  Mr.  Burdick  by  the  deceased  was 
a  national  bank  note  on  tbe  Third  National 
Bank  of  Union  City,  No.  H826581A.  Tbe 
bill  bad  a  b<^e  in  It,  was  much  worn,  and 
was  stained  from  contact  wttb  some  red  sub- 
stance. Mr.  Burdick  gave  this  blU  to  bis 
son,  who  put  It  in  tbe  cash  drawer.  The  son 
testified  positively  that  be  did  not  pay  this 
bUl  out.  He  said  that  It  was  old  and  worn, 
and  be  disliked  to  put  It  in  drcalatlon.  He 
says  that  at  tbe  end  of  tbe  week  he  gave  it 
to  his  mother;  It  being  bis  custom  to  give 
bis  mother  money  from  time  to  tlma  Mrs. 
Burdick  preserved  this  bill,  and  It  was  In- 
troduced as  evidence  In  this  case. 

When  tbe  plaintiff  in  error  paid  Mr.  Suth- 
erland for  tbe  pants,  he  gave  bim  a  gold  cer- 
tificate for  $10,  and  Mr.  Sutherland  gave 
him  back  $2  in  change.  Mr.  Sutbeitand  put 
this  bill  in  bis  cash  drawer,  where  be  kept 
it  a  few  days,  and  then  deposited  it  in  tbe 
Third  National  Bank  of  Union  City.  On  tbe 
same  day  that  Mr.  Sutherland  made  this  de- 
posit, Mr.  Burdick,  who  was  on  tbe  lookout 
for  discolored  bills  stained  with  red,  procur- 
ed tbe  one  deposited  by  Mr.  Sutherland  from 
the  bank,  and  It  is  also  in  evidence.  It  is  a 
gold  certificate.  No.  6400669084. 

Tbls  bill  was  shown  to  Mr.  Sutherland  on 
tbe  trial  of  the  case,  and  be  was  asked  if  it 
was  not  tbe  bUl  which  Dletzel  paid  to  him. 
He  replied: 

"That  one  be  gave  me  was  very  much  like 
that,  possibly  tbe  same." 


Mr.  Sutherland  was  asked  this  guestlon: 

"You  do  not  know  this  $10  gold  certificate 
from  any  other,  do  you?"  Answer:  "I  do  not 
recall  having  seen  one  jast  like  that" 

He  was  again  asked: 

"You  do  not  know  whether  this  is  the  same 
bill  you  deposited  in  the  bank,  do  you?"  An- 
swer: "To  the  beat  of  my  ability,  it  is,  but  I 
do  not  know." 

The  deposit  made  by  Mr,  Sutherland  in 
tbe  bank  amounted  to  only  $55 ;  and  while  - 
be  says  that  be  will  not  be  positive  that  tbe 
$10  bill  In  evidence  was  the  one  he  received 
from  plaintiff  in  error,  because  be  did  not 
take  the  numt>er,  to  tlie  best  of  his  knowl- 
edge be  thinks  it  is  the  same  bill.  He  said 
that  be  did  not  recall  having  seen  any  other 
bill  Just  like  that  one. 

Now  comparing  the  bill  introduced  by  Mr. 
Burdick,  wblcb  clearly  came  from  the  roll 
of  the  deceased,  and  tbe  Sutherland  bill,  we 
find  tbem  both  stained  red,  as  if  from  con- 
tact with  a  red  tobacco  sack.  We  find  them 
both  much  worn  and  raveled  along  one  edge 
In  very  much  tbe  same  manner.  At  tbe  top 
of  botti  bills  In  tbe  right-hand  comer  ie  an 
Irregular  tear ;  the  tear  In  tbe  two  bills  cor- 
responding almost  exactly.  It  is  extremely 
probable  that  they  were  carried  in  the  same 
roll  and  torn  at  the  same  time. 

It  further  appears  that  the  secretary  of 
tbe  Elk's  Club  deposited  tbe  $10  biU  received 
by  him  from  Dletzel  in  the  Third  National 
Bank  of  Union  City,  and  a  $10  bill  was  re- 
covered from  the  Third  National  Bank  and 
introduced  In  evidence  In  tbls  case,  and  it 
is  likewise  stained  red. 

A  number  of  bills  were  introduced  by  de- 
fendant below  collected  from  tbe  bank,  which 
were  also  stained  red,  and  there  is  proof  to 
tbe  effect  that  a  red  stain  is  a  common  thing 
on  paper  money. 

However,  no  two  bills  are  offered  in  evi- 
dence which  bear  the  striking  resemblance  to 
each  other  that  exists  between  tbe  Suther- 
land $10  bill  and  the  $10  bill  which  Burdick 
received  from  Wehman. 

Some  days  after  the  disappearance  of 
George  Wehman,  when  search  was  being 
made  for  his  body,  acting  under  instruction 
of  the  District  Attorney  General,  a  witness 
named  Stephens  started  out  to  examine  the 
wells  in  tbe  neighborhood  of  Union  City. 
Frank  Dletzel  went  with  Stephens.  Stephens 
appears  to  have  taken  him  because  of  Dlet- 
zel's  famlUarlty  with  the  section  of  country 
through  which  they  traveled.  They  went  out 
tbe  Protemus  road,  turned  down  tbe  lane 
heretofore  mentioned,  went  through  it,  and 
came  back  by  tbe  Rockbridge  road.  Dletzel 
was  familiar  with  this  locality.  His  father 
bad  formerly  owned  the  farm  now  owned 
by  'Squire  Bratton,  at  tbe  Intersection  of 
tbe  lane  and  tbe  Protemus  road.  Along  this 
lane  were  three  wells,  one  on  tbe  east  side 
and  two  on  the  west  side.  All  of  tbem  were 
close  to  tbe  lane,  and  in  one  of  them  the 
body  of  deceased  was  afterwards  discovered. 

When  Dletzel  and  Stephens  went  out  on 
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this  searcl),  two  wells  were  examined  on  the 
Protemue  road,  and  two  wells  were  examined 
coming  back  on  the  Rockbridge  road.  All 
of  these  wells  were  examined  at  the  sugges- 
tion of  Dietzel,  except  one.  He  pointed  them 
out  Stephens  was  not  acquainted  In  this  lo- 
cality. In  passing  through  the  lane,  how- 
ever, through  this  country,  in  which  the  proof 
shows  he  had  been  hunting  for  years,  and 
with  which  he  was  thoroughly  familiar,  Diet- 
zel did  not  look  into  any  of  the  three  wells 
along  the  lane,  nor  did  he  tell  Stephens  of 
their  existence. 

On  the  morning  after  the  disappearance  of 
Webman,  plaintiff  In  error  was  seen  driving 
through  this  lane.  He  was  there  again  on 
July  13th,  about  dusk.  He  was  also  in  this 
neighborhood  about  11  or  12  o'clock  at  night 
on  July  13,  1914.  He  was  seen  there  again 
late  Wednesday  evening  in  the  lane,  coming 
from  the  direction  of  the  well.  Between 
Wednesday  and  the  time  of  the  discovery  of 
deceased's  body,  plaintiff  in  error  was  seen 
in  this  lane  two  or  three  other  times.  On  all 
these  occasions  he  was  alone,  and  was  there 
without  any  apparent  object 

There  is  only  one  witness  In  the  record 
who  undertook  to  testify  that  he  saw  de- 
ceased and  plaintiff  in  error  together  on  the 
night  of  the  former's  disappearance.  This 
witness  stated  that  he  saw  them  sitting  on 
the  steps  of  the  C.  B.  A.  Building,  at  the 
corner  of  Church  street  and  First  street, 
some  time  before  10  p.  m.  He  said  that 
Dietzel  spoke  to  him,  and  that  the  man  with 
Dietzel  looked  to  the  witness  like  George 
Wehman.  He  admits,  however,  that  Dietzel's 
companion  had  his  hat  pulled  down  over  his 
face,  and  witness  could  not  be  absolutely 
certain  that  the  man  was  George  Wehman. 
This,  though,  is  Immaterial.  A  number  of 
witnesses  saw  both  these  parties  on  First 
street,  near  the  comer  of  Church  street,  be- 
tween 9  and  10  o'clock,  and  the  two  had 
abundant  opportunities  to  meet  and  arrange 
for  the  trip  to  the  country  later  In  the  night 
if  such  arrangement  had  not  been  previously 
made. 

Plaintiff  in  error  rests  his  defense  largely 
upon  an  aUbi  endeavored  to  be  established 
for  him  by  members  of  his  family.  His  fa- 
t}<er  and  mother  and  his  two  sisters  were  at 
home  that  night  They  lived  in  a  two-story 
house;  the  father  and  mother  occupying  a 
Iront  room  downstairs,  and  the  two  sisters 
a  room  upstairs  immediately  over  their  par- 
ents. The  room  of  plaintiff  in  error  was  up- 
stairs across  a  hall  from  his  sisters'  room. 

Herman  Dietzel,  the  father,  testified  that 
he  and  his  wife  sat  up  on  the  night  of  July 
11th  until  10  o'clock.  They  then  began  their 
preparations  for  retiring,  and  got  to  bed 
about  10:15.  Mr.  Dietzel  states  that,  shortly 
after  he  woilt  to  bed,  plaintiff  in  error  enter- 
ed the  house  and  came  to  the  door  connecting 
the  father's  bedroom  with  the  front  hall,  and 
told  his  father  that  a  Mr.  Coekrtll  had  died 
that  night  at  the  hospital.    Dietzel,  Sr„  said  I 


that  plaintiff  in  error  stood  at  the  door  talk- 
ing' to  him  for  about  one  minute,  and  then 
went  upstairs  to  his  room. 

Mrs.  Dietzel  testified  to  the  same  effect  as 
her  husband. 

Miss  Nellie  Dietzel,  the  younger  sister  of 
plaintiff  in  error,  about  19  years  of  age,  tes- 
tified that  she  and  her  sister  Minnie  retired 
about  the  same  time  that  their  parents  did. 
She  said  that  her  sister  immediately  went 
to  sleep,  but  that  she  remained  awake.  It 
appeared  from  her  testimony  that  she  had  a 
sweetheart,  named  Marshall  Wright,  and  that 
she  had  made  an  engagement  to  meet  him  In 
a  grape  arbor  on  the  Dietzel  premises  that 
night  at  11  o'clock.  Marshall  Wright  had 
been  forbidden  by  her  parents  to  call  on  her, 
and  she  was  not  able  to  see  him,  except  in  a 
clandestine  manner. 

So  she  stated  that  she  undressed  and  went 
to  bed  and  pretended  to  be  asleep.  She  said 
that,  while  lying  in  bed,  at  about  10:30  her 
brother  Frank  came  in  and  went  to  his 
room.  According  to  her  statement  she  had 
her  watch  with  her  and  noticed  the  time  in 
order  to  be  sure  of  keeping  her  engagement 
with  Marshall  Wright  at  11  o'clock.  Her 
testimony  is  that  her  brother  went  to  his 
room,  turned  on  the  light,  and  began  to  read, 
and  in  a  few  minutes  went  back  to  the  bath- 
room. When  he  went  into  the  Imthroom  she 
then  saw  an  opportunity  to  get  out  without 
attracting  hla  attention,  so  she  slipped  past 
the  bathroom  Into  an  upstairs  room  iu  the 
rear  of  the  house.  She  said  that  she  re> 
malned  concealed  in  this'  room  until  her 
brother  left  the  bathroom,  and  she  then  came 
downstairs  and  went  out  to  the  grape  arbor, 
where  she  found  her  sweetheart  waiting. 
She  testified  that  she  told  Marshall  Wright 
when  she  got  there  that  she  was  afraid  she 
would  be  unable  to  get  out  on  account  of  her 
brother  Frank's  presence,  and  that  she  got 
to  the  arbor  about  3  minutes  late;  that  Is, 
about  3  minutes  after  11  o'clock.  She  statc>l 
that  she  remained  with  Marshall  Wright 
about  one  hour;  that  she  noticed  a  light  in 
her  brother's  room ;  and  that  It  continued  to 
burn  for  30  minutes  or  more,  after  she  went 
down. 

iMarshall  Wright  was  introduced  for  the 
defendant,  and  corroborated  the  testimony  of 
the  young  lady  as  to  her  engagement  witli 
him  and  as  to  her  being  a  little  late.  He 
stated  that  he  noticed  a  light  in  Frank's 
room  when  he  got  there,  but  did  not  ob- 
serve how  long  it  continued  to  bum.  He 
further  stated  that  Miss  Nellie  explained  to 
him  why  she  was  late.  He  was  not  permit- 
ted, however,  to  tell  the  jury  what  her  ex- 
planation was,  and  the  exclusion  of  this  evi- 
dence by  the  court  is  made  the  basis  of  an 
assignment  of  error,  which  will  be  hereafter 
referred  to. 

It  was  pointed  out  by  the  Attorney  Gener- 
al in  argument  that.  If  events  transpired  in 
the  manner  detailed  by  this  young  lady  on 
the  stand,  she  must  have  gone  out  In  her 
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nightclotbeB  to  meet  ber  sweetheart,  a  clr- 
ctimstance  whlcb  Is  altogether  Improbable 
and  tends  to  weaken  her  entire  testimony. 
The  Attorney  General  gathered  fr<Hn  the 
young  lady's  statements  that  she  had  un- 
dressed and  gone  to  bed,  and  that  she  left  the 
bed  Immediately  ui>on  ber  brother's  going 
to  the  bathroom,  passed  then  to  the  onoc- 
cupied  room  in  the  rear  of  the  house,  and 
immediately  upon  her  brother's  leaving  the 
bathroom  she  went  downstairs.  She  stated 
that  she  had  fully  undressed  in  order  to 
avoid  arousing  any  suspicion  on  the  part  of 
her  sister,  and  it  Is  argued  that  she  had  no 
tine  or  opportunity  to  put  on  ber  clothes 
before  going  out,  If  everything  happened  just 
as  she  related  it. 

The  foregoing  constitutes  a  summary  of 
the  important  facts  In  the  case.  We  will 
retnm  to  the  consideration  of  these  facts 
again  In  passing  on  the  assignments  of  error 
whlcb  challenge  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  Jury. 

[1]  Passing  now  to  the  assigned  errors  of 
law.  It  Is  contended  on  behalf  of  plaintiff  In 
error  that  the  trial  Judge  Improperly  struck 
from  the  flies  %  plea  in  abatement  which 
qnestioned  the  regularity  of  the  indictment 
filed  In  this  case. 

The  point  made  on  the  Indictment  is  that 
the  names  of  the  witnesses  examined  by  the 
grand  Jury,  upon  whose  testimony  the  in- 
dictment was  founded,  are  not  indorsed  on 
the  back  thereof.  Plalntlft  in  error  relies  on 
section  7057  of  Shannon's  Code,  as  follows: 

"■Wltncsaea  Indorsed. — When  presentment  Is 
made  upon  evidence  of  witnesses  sent  for  by 
the  ^and  jury,  the  names  of  the  material  wit- 
nesses for  the  state,  examined  before  the  grand 
jary,  shall  in  all  cases  be  indorsed  thereon  be- 
fore it  is  presented  to  the  court." 

The  trial  Judge  held  that  the  plea  In  abate- 
ment was  not  sufficient,  and  furthermore 
that  it  came  too  late. 

The  section  of  the  Code  quoted  is  taken 
from  the  act  of  1823.  This  act  on  its  face 
applied  only  to  presentments  and  not  to  in- 
dictments. By  chapter  30,  Acts  of  1875,  car- 
ried Into  Shannon's  Code  at  section  7054,  It 
Is  provided  as  follows: 

"It  shall  be  the  duty  of  the  foreman  of  the 
grand  jury  to  indorse  on  the  indictment,  or,  if 
it  be  a  presentment,  on  the  subpoena,  the  names 
of  the  witnesses  so  sworn  by  him,  and  sign  the 
game  officially,  but  the  omission  to  indorse  tlie 
same  on  the  indictment  or  sulipocna  shall  in  no 
case  invalidate  the  finding  of  the  Indictment  or 
presentment,  if  the  witnesses  were,  in  point  of 
fact,  sworn  by  him  according  to  law." 

In  so  far  as  section  7037  provides  that  the 
names  of  the  witnesses  shall  be  indorsed  up- 
on a  presentment,  it  Is  repealed  or  modified 
by  a  later  act  (section  7054),  which  provides 
that,  when  a  presentment  is  returned,  the 
names  of  the  witnesses  shall  be  indorsed  on 
the  subiKsna.  The  provision  that  the  names 
of  the  witnesses  shall  be  indorsed  on  an  in- 
dictment is  found  in  our  law  the  first  time 
in  chapter  30  of  the  Acts  of  1875,  a  statute 
which  in  terms  enacts  that  the  omission  to 


so  indorse  the  indictment  shall  not  invali- 
date the  Indictment  "If  the  witnesses  were 
In  point  of  fact  sworn  •  ♦  *  according 
to  law." 

The  plea  In  abatement  itself  discloses  that 
the  witnesses  were  sworn  before  the  grand 
Jury.  So  we  must  hold  by  reason  of  section 
7054,  Shannon's  Code,  that  the  indictment 
found  was  not  Invalidated  by  the  failure  to 
indorse  thereupon  the  names  of  the  witnesses 
examined,  inasmuch  as  it  is  made  to  api)ear 
that  these  witnesses  were  in  point  of  fact 
sworn  according  to  law. 

[2]  Moreover,  the  trial  Judge  was  right  in 
holding  that  this  plea  in  abatement  came  too 
late.  The  defendant  below  was  arrested  and. 
committed  to  Jail  on  July  24,  1914.  Court 
met,  and  the  grand  Jury  was  impaneled  Sep- 
tember 7,  1914.  The  Indictment  herein  was 
returned  September  9,  1914,  and  the  court 
remained  in  session  from  day  to  day  until 
September  21,  1914,  when  the  plea  in  abate- 
ment was  filed;  that  is  to  say,  the  plea  In 
abatement  was  not  filed  until  12  days  after 
the  Indictment  was  returned.  It  came  too 
late.  The  law  is  well  settled  to  this  effect. 
Such  pleas  are  not  favored  and  must  be 
filed  at  the  very  first  opportunity  open  to  a 
defendant.  Ransom  v.  State,  116  Tenn.  363, 
96  S.  W.  953 ;  Rivers  v.  State,  117  Tenn.  240, 
96  S.  W.  956;  Pennel  v.  State,  122  Tenn.  628, 
125  S.  W.  445;  Chairs  v.  State,  124  Tenn. 
632,  139  S.  W.  711;  Ashby  v.  State,  124  Tenn. 
693,  139  S.  W.  872. 

[3, 4]  Another  assignment  is  predicated  on 
the  action  of  the  court  in  excluding  certain 
testimony  of  Marshall  Wright,  to  which  we 
have  heretofore  adverted. 

Wright  was  called  by  the  defendant  below 
and  permitted  to  testify  that  he  came  into 
Union  City  on  the  night  of  July  U,  1914, 
called  up  Miss  Nellie  Dletzei  over  the  tele- 
phone, and  made  an  engagement  to  meet  her 
at  11  p.  m.  in  the  grape  arbor.  He  was  fur- 
ther permitted  to  testify  that  he  reached  the 
trysting  place  a  few  minutes  before  11 
o'clock;  that  he  heard  the  town  clock  strike 
11;  and  that  Miss  Nellie  arrived  in  a  few 
minutes  afterwards.  He  stated  that  be  saw 
a  light  in  the  bathroom,  which  was  turned 
out  in  about  5  minutes;  that  Miss  Nellie 
came  down  Just  after  the  light  in  the  bath- 
room was  turned  out;  and  that  a  light  In 
the  southeast  up.stairs  room  of  the  residence 
(otherwise  shown  to  have  been  Frank  Diet- 
zel's  room)  was  turned  on  a  few  minutes  after 
he  reached  the  premises,  and  that  this  light 
remained  on  until  after  Miss  Nellie  came  to 
the  arbor.  He  was  then  asked  if  Miss  Nellie 
made  any  explanation  as  to  why  she  was 
late,  and  be  said  that  she  did ;  but  the  court 
did  not  permit  him  to  state  what  this  ex- 
planation was  in  the  presence  of  the  Jury. 
Speaking  to  the  stenographer,  witness  said 
that  Miss  Nellie  told  him: 

"She  said  the  reason  she  did  not  come  down 
on  time  was  tliat  Frank  was  in  the  bathroom. 
He  was  up  there,  and  she  couldn't  (come)  down 
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while  be  was  in  the  way,  80  she  conld  not  get 
down,  aa  he  was  where  he  could  hear  her." 

The  jury  must  bare  been  dense  indeed  If 
they  did  not  infer,  from  the  testimony 
"Wright  was  allowed  to  give,  what  Miss  Nel- 
lie's explanation  was  as  to  the  cause  of  her 
delay.  His  testimony  showed  that  there  was 
a  light  In  Franlc  Dietzel's  room;  that  the 
bathroom  was  lit  up  for  about  five  minutes; 
and  that,  Immediately  after  the  light  in  the 
bathroom  was  turned  out,  the  young  lady  ar- 
rived, and  that  Frank  Dietzel's  bedroom  light 
still  remained  on  after  Miss  Nellie  came 
down.  It  must  have  been  obvious  that  the 
explanation  she  gave  was  that  Frank  delayed 
her  arrivaL  So  we  think  the  exclusion  of  the 
testimony  quoted  could  not  have  done  the 
plaintiff  in  error  any  particular  harm.  The 
witness  Wright  was  allowed  to  corroborate 
jVIIss  Nellie  Dletzel  in  practically  every  de- 
tail of  her  testimony. 

Aside  from  this,  however,  we  hardly  think 
the  explanation  made  by  the  young  lady  to 
Marshall  Wright  was  competent. 

The  general  rule  undoubtedly  is,  where  evi- 
dence of  contradictory  statements  is  offered 
to  impeach  the  credit  of  a  witness,  testimony 
that  on  former  occasions  the  witness  made 
statements  sustaining  those  made  by  him  on 
the  stand  is  inadmissible. 

This  court  undertook  to  state  the  excep- 
tions to  this  rule  in  Legere  v.  State,  111 
Tennessee,  368,  373,  77  S.  W.  1059,  1060,  102 
Am.  St.  Rep.  781.    The  court  there  said: 

"So  it  may  be  said  it  is  now  established  in 
this  country  that  where  it  is  charged  the  testi- 
mony of  the  witness  is  a  recent  fabrication,  and 
is  the  result  of  some  relation  to  the  party  or 
cause,  or  of  some  motive  of  personal  interest,  it 
may  be  supported  by  showing  he  had  made  a 
similar  statement  before  that  motive  or  relation 
existed." 

See,  also,  Hayes  v.  Cheatham,  6  Lea,  2; 
Dossett  V.  Miller,  3  Sneed,  76;  Queener  v. 
Morrow,  1  Cold.  123;  Third  National  Bank 
V.  Robinson,  1  Baxt.  479. 

The  material  portion  of  the  young  lady's 
testimony  was  that  indicating  that'  Frank 
Dletzel  was  at  home  on  the  night  of  July 
11th.  There  was  no  real  effort  made  by  the 
state  to  Impeach  this  testimony  by  any  evi- 
dence of  former  contradictory  statements.  It 
was  conceded  by  the  state  in  cross-examina- 
tion that  the  witness  testified  at  the  coroner's 
inquest  she  heard  her  brother  in  his  room 
on  this  night  There  was  no  suggestion  In 
the  cross-examination  that  her  testimony  as 
to  her  brother's  presence  at  home  was  a 
recent  fabrication.  The  only  point  made  up- 
on her  testimony  was  that  the  state  insisted 
she  formerly  claimed  to  have  heard  Frank 
In  his  room,  not  to  have  seen  him,  when  she 
was  examined  before  the  coroner.  Inasmuch 
as  the  young  lady  testified  before  the  cor- 
oner that  her  brother  was  at  home,  and  the 
state  conceded  <m  the  cross-examination  at 
the  trial  that  she  had  so  testified,  there  was 


no  occasion  for  her  corroboration.  There 
was  no  necessity  for  admitting  the  explana- 
tion that  she  made  to  Marshall  Wright 

Until  a  witness  is  impeached,  at  least  by 
cross-examination,  proof  of  prior  consistent 
statements  is  inadmissible.  Such  proof  Is 
unnecessary  and  without  value. 

"The  witness  is  not  helped  by  it,  for,  even  if 

it  is  an  Improbable  or  untrustworthy  story,  it 

is  not  made  more  probable  or  more  trustworthy 

by  any  number  of  repetitions  of  it.     Such  evi- 

j  dence  would  be  both  irrelevant  and  cumbersome 

.  to  the  trial."    2  Wigmore  on  Evidence,  {  1124, 

i  and  cases  there  cited. 

I  So,  being  of  opinion  that  no  impeachment 
I  of  this  witness  on  any  material  detail  of  her 
j  testimony  had  been  attempted  by  the  state, 
j  we  think  the  circuit  Judge  correctly  excluded 
I  the  evidence  of  Marshall  Wright  as  to  her 
explanation  made  to  him. 

[B]  With   due   respect  to   learned  counsel 
pressing  the  suggestion,  the  court  is  unable 
to  see  how  the  evidence  excluded  could  pos- 
sibly be  considered  a  part  of  the  res  gestse' 
in  tills  case. 

[6]  It  Is  said  that  the  court  erred  in  charg- 
ing the  jury  that  if  certain  facts  were  found 
I  by  them,  as  set  out  In  the  charge,  to  be  true 
I  beyond  a  reasonable  doubt,  then  the  defend- 
i  ant  would  be  guilty  of  murder  In  the  first  de- 
gree. 

It  is  insisted  that  the  court  should  have 
charged  that  the  evidence  must  exclude  ev- 
ery reasonable  hypothesis,  other  than  the 
guilt  of  the  accused,  in  order  for  them  to 
convict.  An  examination  of  the  entire  charge 
answers  this  criticism,  for  we  find  that  the 
court  In  another  portion  of  the  charge  in- 
structed the  jury  In  these  words: 

"If,  therefore,  the  proof  in  this  case  convinces 
and  directs  your  understanding  and  satisfies 
your  reason  and  judgment  of  the  defendant's 
guilt,  you  will  convict  him  of  the  degree  of 
crime,  of  which  you  are  satisfied  that  he  is 
guilty ;  if  It  does  not,  you  will  acquit  him.  The 
defendant  may  be  convicted  or  acquitted  upon 
the  proof  of  circumstances  tending  to  show  bis 
guilt  or  innocence,  as  well  as  by  direct  and  pos- 
itive testimony  showing  his  guilt  or  innocence.' 
However,  when  circumstances  alone  are  relied 
upon  by  the  state  to  convict  the  defendant,  then 
the  proof  of  the  circumstances  must  be  'so  co- 
gent, powerful,  and  well  connected  as  to  satisfy 
you,  beyond  a  reasonable  doubt,  of  the  defend- 
ants guilt,  and  to  exclude  every  other  reason- 
able hypothesis  than  that  of  defendant's  guilt 
If  the  circumstances  proven,  tending  to  show 
defendant's  guilt,  are  so  powerful,  cogent,  and 
well  connected  as  to  exclude  every  reasonable 
hypothesis  than  that  of  defendant  s  guilt,  you 
should  convict  him ;  if  they  fail,  when  all  tak- 
en together,  to  exclude  every  reasonable  hj^oth- 
esis  than  that  of  defendant's  guilt,  you  should 
acquit  him." 

Returning  now  to  a  consideration  of  the 
evidence,  is  it  so  strong  as  to  exclude  every 
other  reasonable  hypothesis  than  that  of  the 
guilt  of  plaintiff  in  error? 

As  to  the  alibi  offered  in  behalf  of  the 
plaintiff  in  error,  it  is  perhaps  most  charita- 
ble to  say  that  this  alibi  rests  alone  upon  the 
testimony  of  his  father,  his  mother,  and  his 
sister.    The  state  attempted,  with  some  de- 
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gree  of  snccess,  to  InrolTe  fbe  father  In  con- 
tradictions, making  a  comparison  of  his  tes- 
timony on  the  trial  with  his  testimony  be- 
fore the  coroner.  Without  considering  In  de- 
tail the  evidence  of  these  members  of  the 
family  of  plaintiff  in  error,  it  is  sufficient  to 
point  oat  that  the  life  of  the  boy  was  at 
stake,  and  this  testimony  must  be  weighed  ac- 
cord tngly. 

[7]  It  appears  to  the  court  that  this  alibi 
is  utterly  destroyed  by  a  conclusion,  forced 
upon  ns  from  oUier  eTldence  in  the  record, 
tliat  Frank  Dietzel  brought  the  buggy  back 
to  the  livery  stable  at  11:30  p.  m.  If  he  did 
bring  the  buggy  back  to  the  stable  at  that 
hour,  as  a  matter  of  course  he  could  not 
have  been  at  home  during  the  time  at  which 
the  members  of  his  family  testified  he  was 
there.  Tlie  hour  when  this  buggy  was  re- 
turned Is  very  definitely  established  by  em- 
ployes of  the  stable  by  reference  to  a  pass- 
ing train;  the  time  of  that  train  being 
known  and  proven. 

It  is  impossible  to  believe  that  this  buggy 
was  returned  by  anybody  other  than  Prank 
Dletzel.  He  took  the  buggy  out,  and,  if  and 
one  else  had  brought  It  back,  we  may  be  as- 
sured that  diligent  counsel  would  have  de- 
veloped that  fact  on  the  trial.  It  Is  virtually 
conceded  by  counsel  for  plaintiff  in' error  that 
he  did  secure  the  buggy  at  9:30,  and  there  is 
no  suggestion  in  the  proof  offered  in  his  be- 
half that  he  turned  this  buggy  over  to  any- 
body else,  or  that  anybody  else  could  have 
returned  it  to  the  stable.  How  can  the  allbl 
stand  under  these  drcnmstances? 

[S]  It  Is  urged  on  behalf  of  plaintiff  in 
error  that  there  was  no  motive  for  his  crime. 
It  is  Insisted  that  his  father  was  possessed 
of  ample  means,  to  which  the  young  man  had 
free  access.  We  do  not  think  the  record  dis- 
closes this  condition  of  affairs.  It  appears 
that  Herman  Dletzel  was  a  man  of  substance, 
but,  when  asked  about  the  money  with  wtich 
his  boy  was  supplied,  he  said  he  allowed  the 
boy  to  have  what  he  (the  father)  thought  he 
needed.  Herman  Dletzel  is  a  self-made  man, 
who  started  out  as  a  blacksmith,  and  by 
thrift  accumulated  a  comiwtency.  There  is 
a  wide  difference  between  the  estimate  of 
such  a  man,  and  the  estimate  of  a  young  man 
abont  grown,  as  to  the  amount  of  money  the 
latter  needs.  The  record  does  not  indicate 
that  plaintilt  In  error  had  any  employment, 
and  that  he  was  short  of  cash  and  pressed 
for  funds  is  evidenced  by  the  fact  that  his 
club  dues  were  more  than  six  months  in  ar- 
rears when  paid  on  the  day  after  Wehman's 
disappearance. 

We  think  it  also  true  that  Webman  must 
have  had  the  reputation  In  the  community  of 
carrying  money  on  his  person.  Mr.  Burdlck 
so  states.  The  circumstance  that  he  had  at 
one  time  accumulated  in  his  pockets  as  much 
as  $2,500  could  not  have  escaped  notice  and 
general  repute  in  Union  City.  Furthermore, 
his  landlady  testified  that  he  was  always 
counting  bis  money. 


What  motive  could  a  yotmg  man.  In  the 
standing  of  plaintiff  in  error,  have  had  for 
seeking  the  company  of  an  eccentric  laborer 
like  the  deceased,  and  driving  blm  around 
over  the  country?  Could  he  have  been  up 
to  anything  good? 

For  what  purpose  did  the  plaintiff  in  error 
litre  this  rig  on  the  night  of  July  11th,  and 
what  did  he  do  with  It?  How  did  his  lap 
rug  become  saturated  with  blood,  end  whose 
blood  could  it  have  been,  save  that  of  the 
deceased? 

[t]  Who  else  was  on  such  terms  with  de- 
ceased as  to  induce  the  latter  to  take  a  mid- 
night drive  with  him,  and  who  but  the  plain- 
tiff in  error  was  it  that  the  witness  met  re- 
turning to  Union  City  on  the  Protemus  road 
with  his  face  concealed  by  the  lap  rug?  From 
whence  was  this  disguised  Individual  coming, 
except  from  the  scene  of  this  crime? 

Why  was  the  plaintiff  In  error  paying  his 
debts  on  the  Sunday  after  the  disappearance 
of  George  Wehman?  Do  men  ordinarily  set- 
tle their  obligations  on  Sunday?  If  plaintiff 
in  error  had  the  money  to  pay  his  club  dues 
prior  to  Sunday,  why  should  he  have  delayed, 
and  why  should  he  have  waited  to  settle  with 
his  sister-in-law?  If  he  had  just  gotten  this 
money,  where  did  It  come  from?  Why  is  no 
explanation  offered  as  to  Its  source? 

Is  it  likely  that  the  tailor  could  have  been 
mistaken  as  to  the  identity  of  the  $10  bill 
paid  to  him  by  plaintiff  in  error  on  the  Wed- 
nesday following  the  crime?  Could  this  $10 
bin,  wltn  its  peculiar  characteristics,  have 
been  mistaken  In  a  small  deposit  of  only  $55 
accumulated  by  the  tailor  in  a  few  days? 

Is  It  possible  that  Burdlck  and  his  wife 
could  have  been  mistaken  as  to  the  Identity 
of  the  Gill  they  liad  from  deceased? 

Were  two  bills  ever  worn,  torn,  and  dis- 
colored In  a  manner  so  strikingly  similar  as 
the  Burdlck  biU  and  the  taUor's  bUl?  Could 
one  have  been  so  torn  and  worn,  unless  it 
had  been  carried  with  the  other?  Where 
could  these  bills  have  come  from,  except 
from  the  red  tobacco  sack  where  Qeorge 
Wehman  carried  his  roll? 

Why  did  plaintiff  in  error,  perfectly  famil- 
iar with  the  country,  when  making  a  search 
for  the  body  of  deceased,  omit  to  look  Into 
the  wells  along  the  lane  connecting  the  Pro- 
temus and  the  Bockbridge  roads?  Why 
should  he  have  overlooked  these  wells,  and 
searched  others,  both  going  out  and  return- 
ing? 

Why  should  he  have  visited  this  remote 
locality  on  the  day  after  George  Wehman's 
disappearance?  Why  should  be  have  been 
there  on  Monday,  on  Tuesday,  on  Wednesday, 
and  on  other  days  thereafter?  What  conld 
have  drawn  the  plaintiff  in  error  to  this  lone- 
some lane  on  the  days  following  the  crime, 
except  that  mysterious  and  proverbial  force 
that  Impels  a  murderer  to  return  to  the  scene 
of  his  iniquity,  or  to  the  place  where  he  has 
hidden  bis  victim?    Why  shonld  the  prisoner 
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have  hBQiited  tbis  vicinity,  as  long  as  he  was 
free,  unless  like  that  other  murderer: 

"All  night  be  lay  in  agony. 

From  weary  chime  to  chime, 
With  one  besetting  horrid  hint. 

That  racked  him  all  the  time ; 
A  mighty  yearning  like  the  first 

Fierce  impulse  unto  crime. 

One  stern,  tyrranic  thought,  that  made 

All  other  thoughts  its  slave ; 
Stronger  and  stronger  every  pulm 

Did  that  temptation  crave, 
Still  urging  him  to  go  and  see 

The  Dead  Man  in  Lis  grave." 

Who  can  answer  the  questions  we  bare 
propounded  so  as  to  exculpate  Frank  Diet- 
zel  from  this  murder?  What  explanation  of 
these  circumstances  can  be  made  to  consist 
with  his  innocence? 

If  he  can  be  so  exculpated,  if  there  is  such 
an  explanation,  why  does  he  remain  silent? 
HlB  learned  counsel  have  made  a  brave  fight 
in  his  behalf,  conducted  with  zeal  and  dis- 
tinguished ability;  but  notwithstanding  all 
they  have  said,  on  the  record  before  us,  we 
are  convinced  of  the  guilt  of  the  plaintiff  in 
error.  The  circumstances  seem  to  us  to  ex- 
clude every  other  reasonable  hypothesis. 

Nevertheless,  since  there  is  here,  as  in 
every  case  of  circumstantial  evidence,  a  pos- 
sibility (a  bare  possibility  in  this  case)  of 
mistake,  we  prefer  to  heed  the  expression  of 
the  jury  and  commute  this  sentence  to  life 
imprisonment 

As  thus  modified,  the  Judgment  below  will 
be  affirmed. 


NAPIER  V.  CHURCH  et  al. 
(Supreme  Court  of  Tennessee.    May  29,  1915.) 

1.  Wills    €=s>312— Pbobatb— LEOnufACT    of 

Contestant. 

Where  the  proponent  of  a  will,  upon  peti- 
tion to  contest  as  heir  of  decedent,  alleges  the 
illegitimacy  of  the  contestant,  the  determination 
of  such  contestant's  right  is  the  initial  inquiry, 
separate  from  and  preliminary  to  the  contest 
itself. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  739;  Dec.  Mg.  <8=»312.] 

2.  Marbiagb  $=»9— Slaves  $=»14— Effect. 

Since  slaves  could  not  contract,  they  could 
not  enter  into  a  valid  marriage,  and  from  their 
unions  no  civil  rights  could  spring,  so  that 
the  issue  were  incapable  of  inheriting  property, 
the  marriage  being  a  mere  cohabitation,  sub- 
ject to  tcrminatitm  at  the  will  of  the  master. 
[Ed.  Note.— For  other  cases,  sec  Marriage, 
Cent.  Dig.  {  27 ;  Dec.  Dig.  ®=>0 ;  Slaves,  Cent 
Dig.  f  60;  Dec.  Dig.  <8=»14.] 

3.  Descent  and  Distribution  ®=>3— Legiti- 
macy—Contbollino  Law. 

While,  as  to  the  right  of  inheritance,  the 
Status  of  a  party  as  to  legitimacy  depends  upon 
the  law  of  the  domicile  of  the  parents,  never- 
theless where  such  state  is  foreign  to  that  of 
the  decedent  at  the  time  of  bis  death,  where  his 
property  is  situated,  the  laws  of  such  state,  as 
to  the  party's  risht  of  inheritance,  are  not  con- 
trolled by  those  of  the  foreign  state,  since  every 
state  determines  for  itself  what  classes  of  per- 


sons may  inherit  property  owned  by  eitizena 
In  the  state  at  the  time  of  their  death. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §§  16,  17;  Dec.  Dig. 
c@=»3.] 

4.  Slaves  «=»14— Issue  of  Slave  Mabbiage 
—Statutory  Right  to  Inherit. 

The  right  of  any  issue  of  a  slave  marriage 

to  inherit  depends   solely   upon   statute,   since 

before    emancipation    no    right    of   inheritance 

could  flow  from  such  a  union. 
[Ed.  Note.— For  other  cases,  see  Slaves,  Cent 

Dig.  {  60;  Dec.  Dig.  (S=>14.] 

6.  Slaves  €=»25— Slave  Mabbiao»-Valida- 
TiON— Louisiana  Law— Statute. 

Under  act  of  1868  of  the  state  of  Louisi- 
ana (Act  No.  210  of  1868),  providing  for  the 
validation  of  slave  marriages,  such  a  validation 
might  be  effected  by  a  declaration  of  marriage 
before  a  notary  public,  while  the  courts  of  that 
state  adopted  another  rule  that  such  marriages 
might  be  validated  by  mere  cohabitation  as 
man  and  wife  after  emancipation,  although 
there  is  no  decision  that  a  mere  meeting  of  the 
parties  thereafter,  without  resnming  t£e  rela- 
tionship of  marriage,  effects  a  validation. 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent 
Dig.  JM  114,  115;  Dec.  Dig.   <S=»25.] 

6.  Slaves  «=>14— Slave  Mabbiage— Valida- 
tion under  Foreign  Law — Comity— Cer- 
tainty of  Law. 

Where  it  is  urged  that  the  issue  of  a  slave 
marriage  is  legitimate,  on  account  of  the  valida- 
tion of  the  marriage  under  the  laws  of  a  foreign 
state,  to  enable  such  issue  to  inherit  property 
here,  there  must  be  some  clear  and  convincing 
law  of  the  foreign  state,  either  by  statute  or 
court  decision,  to  warrant  the  court  in  declaim 
ing  legitimacy. 

[Ed.  Note. — For  other  cases,  see  Slaves,  Cent 
Dig.  §  60;  Dec.  Dig.  <g=»14.] 

7.  Slaves  «=»25— Vaudity  or  Slate  Mab- 
biage—Statute. 

Under  Acts  1865-46,  c.  40,  providing  that 
persons  of  color  have  the  right  to  make  and 
enforce  contracts,  sue  and  be  sued,  be  parties 
and  give  evidence,  to  inherit,  and  to  have  the 
benefit  of  all  laws  and  proceedings  for  the  se- 
curity of  person  and  estate,  and  under  Shan- 
non's Code,  f  4179,  providing  that  all  free  per- 
sons of  color  who  were  living  together  as  hus- 
band and  wife  in  this  state  while  in  a  state  of 
slavery  are  man  and  wife,  and  their  children 
legitimately  entitled  to  an  inherittmce  in  any 
property  of  such  parents  to  as  full  an  extent 
as  the  children  of  white  citizens,  the  issue  of  a 
slave  marriage,  contracted  and  termiuiitpd  be- 
fore emancipation  in  Louisiana,  the  parties  to 
which  never  lived  together  in.  this  state,  was 
not  legitimized  to  inherit  from  the  father,  a 
citizen  here  at  the  time  of  his  death. 

[Ed.  Note. — For  other  cases,  see  Slaves,  Cent. 
Dig.  a  114,  115;  Dec  Dig.  <8=»25.] 

8.  Slaves  <S=s>25— Slave  Mabriaoe— Valida- 
tion—Statutes— "Living  Together." 

Under  Acts  1865-6(1,  c.  40,  as  amended  by 
Acts  1887,  c.  151,  Shannon's  Code,  §  418;i, 
making  the  Code  provision  that  all  free  persons 
of  color  living  together  in  this  state  as  hus- 
band and  wife  while  in  a  state  of  slavery  are 
man  and  wife,  and  their  children  legitimate 
and  entitled  to  inherit,  applicable  to  persons 
of  color  "living  together"  as  man  and  wife  in 
other  states,  who  have  moved  to  this  state,  the 
issue  of  a  slave  marriage,  contracted  and  ter- 
minated previous  to  emancipation  in  the  state 
of  Louisiana,  tlie  parties  never  thereafter  hav- 
ing moved  to  this  state,  was  not  legitimized  to 
inherit  from  the  father,  dj'ing  a  citizen  of  this 
state,  where  the  father,  who  had  been  a  body 
servant  of  a  steamboat  captain,  had  visited  his 
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dave  wito  in  New  Orleans  only  occasionallyi 
when  his  master's  boat  was  in  port  there,  since 
the  words  "living  together"  imply  a  habitat  or 
place  of  domicile,  where  both  parties  reside  or 
nave  their  home. 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  a  114,  115;  Dec.  Dig.  «=»25.] 

9.  CONSTITDTIONAX      LiAW      €=9215   —   EQXTAI. 

Pkotkction  of  Law  — Siavb  Mabxiaqb  — 

liEOITIUACY    OF   IsSUE.  I 

The  court  was  not  forbidden  by  Const.  TJ. 
S.  Amend.  14,  to  bold  that,  for  purposes  of  in- 1 
heritance,  the  issue  of  a  slave  marriage  con-  j 
tracted  in  Louisiana  and  there  terminated  be- . 
fore  emancipation,  was  illegitimate.  { 

[Ed.  Note.— For  other  cases,  see  Constitntion- ; 
al  Law.  Cent.  Dig.  ii  714,  716,  717,  719,  721 ; 
Dec  Dig.  «8=>215.1  j 

10.  Civil  Rights  €=»11— Rights  Pbotected 
— iNHEBiTANCK— Issue  of  Slave  Mabbiaqk  ' 
— Leqitimact.  I 

The  federal  Civil  Rights  Act  March  1, 
1875.  c.  114,  18  Stat  335  (U.  S.  Comp.  St, ; 
1913,  S  392G)  does  not  forbid  the  Tennessee  i 
courts  to  hold  that,  for  inheritance  purposes, 
the  issue  of  a  slave  marriage,  contracted  in  i 
Looisiana  and  terminated  there  before  emanci- 1 
pation,  was  illegitimate.  , 

[Ed.  Note. — For  other  cases,  see  Civil  Bights, ' 
Cent  Dig.  {  3;  Dec.  Dig.  <8=»11.]  | 

Certiorari  to  Court  of  Civil  Appeals. 

Certiorari  on  the  relation  of  Laura  C.  j 
Napier,  to  review  a  judgment  denying  and  . 
dismissing  her  petition  and  application  to  j 
contest  a  will.    Judgment  affirmed.  I 

Wright,  Miles,  Waring  &  Wallier,  of  Mem- , 
phis,  for  plaiuUfC.  S.  M.  Neely  and  M.  R.  j 
Patterson,  both  of  Memphis,  for  defendant     I 

FANCHER,  J.  Robert  R.  Church,  who 
was  an  ex-slave,  died  in  Shelby  county,  Ten- 
nessee, In  August,  1912.  Soon  after  liis  death  ' 
an  instrument  purporting  to  be  his  last  will  | 
and  testament  was  admitted  and  placed  of  rec- 
ord. Laura  C.  Napier  filed  her  petition  in  the 
probate  court  of  Shelby  county  to  contest  the 
will.  She  asserts  in  her  petition  to  contest 
that  she  is  the  daughter  of  Robert  R.  Churdi, 
and  thus  entitled  to  inherit  from  her  father. 
Upon  the  determination  of  the  question  as  to 
whether  she  may  inherit  will  depend  her  right 
to  make  this  contest 

[1]  The  proponent  of  the  wiU  interposed 
an  answer  alle^ng,  among  other  things,  the 
illegitimacy  of  Laura  C.  Napier  and  denied 
ber  right  to  contest  the  will.  This  presents 
an  issue  separate  from  and  preliminary  to 
the  contest  itself.  Shaller  v.  Garrett,  127 
Tenn.  665,  156  S.  W.  1084;  Cowan  v.  Walker, 
117  Tenn.  135,  96  S.  W.  967. 

This  issue  was  heard  before  Hon.  Jacob  S. 
Galloway,  Judge  of  the  probate  court  of  Shel- 
by county,  sitting  without  the  intervention 
at  a  jury,  with  the  result  that  the  court 
found  that  Laura  C.  Napier  was  a  legitimate 
daughter  of  said  Robert  R.  Church  by  virtue 
of  a  valid  slave  marriage  contracted  in  the 
state  of  Louisiana,  and  was  endowed  with 
rights  of  inheritance  and  entitled  to  partici- 
pate in  the  descent  and  distribution  of  the 
estate.    It  was  ordered  that  the  instrument 


purporting  to  be  the  will  of  Robert  S.  Church 
be  certified  to  the  circuit  court  of  Shelby 
county,  where  Laura  should  contest  it 

From  this  order  of  Judge  Galloway  the 
proponent  appealed  to  the  honorable  Court  of 
Civil  Appeals,  where  the  case  was  heard,  with 
the  result  that  the  findings  of  Judge  Galloway 
were  reversed,  and  said  petition  and  applica- 
tion to  contest  denied  and  dismissed.  This 
was  a  proper  appeal  under  the  law  applying 
to  the  probate  court  of  Shelby  county.  From 
the  decision  of  the  Court  of  Appeals  the  said 
Laura  C.  Napier  has  petitioned  this  court  for 
a  writ  of  certiorari,  which  has  been  granted, 
and  the  case  has  been  argued  at  the  bar  of 
this  court  upon  the  assignments  of  error. 

The  whole  question  involved  Is  whether  or 
not  Laura  C.  Napier  is  a  legitimate  child  of 
the  said  Robert  R.  Church.  This  question  in- 
volves a  construction  of  the  laws  of  the  states 
of  Louisiana  and  Tennessee  on  the  subject 
of  the  right  of  children  of  former  slaves  to 
Inherit  property. 

Robert  R.  Church  was  a  slave  and  body 
servant  of  Capt  Charles  B.  Church,  who, 
prior  to  the  Civil  War,  was  the  master  of  a 
number  of  steamboats  running  the  waters  of 
the  Mississippi  river  between  the  cities  of 
New  Orleans,  Memphis,  and  St.  Louis.  He 
was  a  resident  and  citizen  of  Memphis,  Tenn., 
and  consequently  that  was  the  place  of  resi- 
dence of  his  slave,  Robert  R.  Church.  The 
latter  accompanied  Capt.  Church  on  his  regu- 
lar trips  from  Memphis  to  New  Orleans,  and 
would  accompany  liis  master  to  and  from  the 
boat  and  generally  wherever  he  went. 

About  the  year  1857,  Robert  R.  Church  in- 
termarried in  New  Orleans  with  a  slave  wo- 
man by  the  name  of  Margaret  Pico,  according 
to  the  custom  of  slave  marriages,  and  with 
the  consent  of  Ids  master,  as  well  as  with  the 
consent  of  the  master  of  Margaret  Pica 
When  the  boat  would  land  at  New  Orleans, 
Capt.  Church  would  visit  at  the  home  of  the 
Pico  family,  who  were  friends  of  his.  The 
boat  would  remain  at  New  Orleans  only  a 
short  time,  some  few  days  on  eooh  trip.  Aft- 
er this  slave  marriage,  when  the  boat  would 
land  at  New  Orleans,  Robert  R.  Church  would 
visit  Margaret  Pico,  and  there  was  bom  to 
tills  slave  marriage  at  New  Orleans  before 
the  Civil  War  the  said  Laura.  Soon  after 
the  birth  of  Laura,  Capt  Church  ceased  to 
run  the  river,  and  Robert  Church  was. retain- 
ed permanently  by  him  in  Memphis,  thereby 
entirely  separating  him  from  his  slave  wife, 
which  by  the  custom  and  laws  of  the  times 
produced  a  divorce. 

In  the  year  1862,  Robert  R.  Church  again 
married,  with  the  consent  of  his  master,  ac- 
cording to  the  custom  of  slave  marriages,  at 
Memphis,  in  the  presence  of  Capt  Church 
and  the  owner  of  Louise  Ayers,  the  slave 
woman  whom  he  married.  Margaret  Pico  al- 
so married  again  about  1865. 

After   the   emancipation,    probably    about 
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1806,  Robert  R.  Church  made  a  visit  to  New 
Orleans,  and  called  upon  his  former  wife,  he 
then  being  married  to  Louise  Ayers,  and  Mar- 
garet being  married  to  another  man,  and  re- 
quested of  his  former  slave  wife  that  he  be  al- 
lowed to  take  their  daughter  Laura,  and  care 
for  her  and  place  her  In  school.  The  mother 
of  the  child  agreed  to  this,  and  In  a  year  or 
so  the  negro  father  again  returned  to  New 
Orleans  and  m^de  arrangements  for  the  coa- 
testant  to  be  sent  to  him  at  Memphis.  He 
thereupon  arranged  with  an  old  steamboat 
friend  of  his  to  bring  Laura  to  him,  which 
was  done.  She  was  placed  by  Church  in 
Flsk  University  at  Nashville,  where  she  re- 
mained during  the  academic  year  1868-69, 
and  registered  there  as  a  student  as  Laura 
Church  of  Memphis.  Afterwards  she  attend- 
ed school  at  New  Orleans,  and  married  In 
1878,  continuing  her  residence  in  New  Or- 
leans. She  and  the  said  Robert  R.  Church 
corresponded  occasionally.  She  was  never 
made  a  member  of  the  household  of  Robert 
Church,  but  resided  at  New  Orleans,  St. 
Louis,  and  other  places.  There  was  never 
any  cohabitation  between  Margaret  Pico  and 
Robert  Church  after  their  separation  prior 
to  the  Civil  War.  Robert  R.  Church  was 
finally  divorced  from  bis  Memphis  wife  and 
married  again.  There  were  born  to  these  two 
marriages  In  Tennessee  four  children.  Robert 
Church  left  a  widow  at  the  time  of  his  death. 
His  estate  is  very  large  for  that  of  a  color- 
ed man,  amounting  to  probably  $600,000. 

[2]  These  slave  marriages  were  peculiar, 
being  dependent  upon  the  consent  of  the  mas- 
ter, and  he  could  divorce  them  at  will.  Slaves 
could  not  contract,  and  therefore  were  in- 
capable of  entering  into  relationship  of  a 
valid  marriage.  No  civil  rights  could  grow 
out  of  a  slave  union  and  slaves  were  inca- 
pable of  inheriting  property  from  each  other. 
The  slave  marriage  was  a  mere  cohabitation, 
with  some  degree  of  regularity  to  give  it  a 
sense  of  decency,  and  subject  to  be  absolutely 
terminated  at  the  will  of  the  master  at  any 
time.  No  right  of  inheritance  could  grow 
out  of  a  slave  union.  Since  the  war  between 
the  states,  however,  various  statutes  liave 
been  enacted  in  the  former  slaveholding 
states  of  the  Union,  by  which  with  limita- 
tions children  of  these  slave  unions  were  en- 
abled under  certain  conditions  to  inherit 

[3]  We  will  now  inciuire  as  to  what  the 
law  of  Louisiana  was  with  respect  to  such 
rights  of  Inheritance  of  such  persons  In  order 
to  determine  whether  there  be  any  Inheritable 
blood  in  Laura  C.  Napier.  Preliminary  to 
this  question,  it  may  be  said  that  the  status 
of  the  parties  as  to  legitimacy  wUl  depend  as 
a  rule  upon  the  law  of  domicile.  But  every 
state  determines  for  Itself  as  to  what  class 
of  persons  may  or  may  not  inherit  property 
owned  by  citizens  In  the  state  at  the  time  of 
their  death.  Each  state  makes  its  own  laws 
of  descent  and  distribution  according  to  its 
own  sovereign  will,  and  such  laws  are  uncon- 


trolled and  unaffected  by  the  laws  of  any 
state  where  any  person  may  be  domiciled  who 
might  have  an  interest.  So,  It  is  important 
to  determine  whether  there  be  any  right  of 
Inheritance  In  this  contestant,  the  child  of  a 
slave  marriage  in  Louisiana. 

[4]  Before  the  emanlclpation,  no  right  of 
inheritance  could  flow  from  such  a  union,  and 
if  any  right  now  exists  it  must  be  determined 
by  the  statutes  of  Louisiana  and  the  statutes 
of  Tennessee.  See  Rodgers  on  Domestic  Re- 
lations, g§  596,  597;  Story  on  Conflict  Of 
Laws,  §  483 ;  Jones  v.  Jones,  234  U.  S.  619,  34 
Sup.  Ct.  937,  58  L.  Ed.  1500,  and  cases  there 
cited. 

[(]  There  are  only  two  statutes  upon  the 
subject  in  the  state  of  Louisiana.  Article  182 
of  the  Civil  Code  of  1825  is  as  follows: 

"Slaves  cannot  be  married  without  the  con- 
sent of  their  masters,  and  their  marriages  do 
not  produce  any  of  the  civil  effects  which  re- 
sult from  such  contract." 

This  remained,  the  law  In  the  state  of  Loui- 
siana until  the  passage  of  the  act  of  1868, 
No.  210.  which  provided  as  follows: 

"That  all  private  or  religious  marriages  con- 
tracted in  this  state  at  any  time  previous  to 
the  passage  of  this  act  shall  be  deemed  valid 
and  binding  and  as  having  the  same  force  and 
effect  as  if  the  said  marriages  had  been  con- 
tracted with  all  the  formalities  and  forms  pre- 
scribed by  law  then  existing;  provided,  that 
at  any  time  within  two  years  from  the  date 
of  this  act  the  parties  having  contracted  such 
private  or  religious  marriages  shall  by  an  au- 
thentic act  before  a  duly  commissioned  notary 
public,  if  they  reside  in  the  state,  ♦  •  • 
make  a  declaration  of  their  marriage,  the  date 
on  which  it  was  contracted,  the  names,  sex  and 
ages  of  the  children  bom  of  said  marriages^  ac- 
knowledging said  children  as  their  offsprmg." 

The  courts  of  Louisiana  adopted  another 
rule  by  which  slave  marriages  might  be  val- 
idated In  addition  to  that  enacted  by  statute, 
holding  that  it  was  not  necessary  for  the  par- 
ties to  make  a  declaration  of  marriage  before 
a  notary  public,  but  that  slave  marriages 
could  be  validated  by  the  parties  cohabiting 
as  man  and  wife  after  emancipation.  But  no 
case  has  been  found  from  the  authorities  of 
that  state  holding  that  there  could  be  a  vail- 
dation  of  a  slave  marriage  by  a  mere  oral 
recognition  or  statement  by  the  parties  after 
emancipation  that  they  had  been  married 
during  slavery.  The  Louisiana  cases  on  this 
subject  are  the  following:  Oirod  v.  L«wis,  6 
Martin  O.  S.  (La.)  559;  Pierre  v.  Fontenette, 
25  La.  Ann.  617;  Succession  of  Pierce,  30 
La.  Ann.  1168 ;  Ross  v.  Ross,  34  Ul  Ann.  860 ; 
Succession  of  William  Thomas,  1  Ct  App.  124, 
114  liS.  693,  38  South.  619;  Johnson  Heirs 
V.  Raphael,  117  La.  967,  42  South.  470;  Suc- 
cession of  Walker,  121  La.  865,  46  South. 
890. 

It  was  held  by  these  authorities  that  slave 
marriages  were  binding  in  morals,  but  that 
they  did  not  produce  any  civil  effects.  Hence 
the  parties  when  emancipated  were  at  liberty 
to  withdraw  or  continue  their  relations,  and 
it  appears  that  the  ratification  which  was 
recognized  by  the  Louisiana  courts  was  a 
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ratlflcatloii  by  cohabitation  after  the  slaves 
were  freed.  The  law  of  Louisiana  gave  them 
the  right  to  legalize  their  former  relations 
and  legitimatize  their  otTspring  by  formal 
declaration  before  a  notary  public  or  a  con- 
tinuation of  cohabitation  as  man  and  wife 
after  they  became  competent  to  act  upon 
being  emancipated. 

In  the  case  of  Succession  of  Walker,  121 
La.  865,  46  South.  890,  the  court  said: 

"Pretermitting  the  question  whether  living  to- 
gether and  cohabitation  after  the  emancipation 
of  the  parties  is  ahsolutely  essential  to  the 
ratification  of  such  marriage,  it  seems  clear 
that  ratification  required  some  sort  of  affirma- 
tive action"  concurred  in  by  both  minds  "and 
that,  when  th«  partie*  were  separated  before 
their  emancipation  and  never  met  aiterwardt, 
it  could  not  have  resulted  from  their  mere  si- 
lence, and  still  less  where,  by  his  or  her  con- 
duct, one  of  the  parties  bad  indicated  an  in- 
tention to  establish  relations  inconsistent  with 
those  established  by  the  marriage  to  be  ratified. 
In  the  instant  case  the  evidence  fails  to  satisfy 
vm  that  there  was  ever  any  attempt  or  inten- 
tioo  on  the  part  either  of  Henry  or  Henrietta 

W to  maintain  the  marital  relation  after 

they  were  emancipated." 

A  ratification  by  cohabitation  of  the  parties 
was  impossible  so  far  as  Robert  H.  Church 
and  Margaret  Pico  were  concerned  after  they 
were  emancipated,  because  Robert  Church 
was  married  to  another  woman  and  Mar- 
garet Pico  was  married  to  another  man,  and 
bence  they  were  incapable  of  entering  Into 
tbe  former  relationship. 

As  to  what  consent  was  necessary  to  pro- 
duce a  ratification  of  a  slave  marriage  has 
not  been  definitely  determined  by  the  Louisi- 
ana courts,  but  none  of  the  cases  go  to  the 
extent  of  holding  that  a  mere  meeting  of  the 
parties  after  emancipation  and  talking  over 
tbeir  former  relations  or  about  their  child  or 
children,  without  again  resuming  the  relation- 
ship of  marriage,  could  have  the  effect  to 
validate.  Robert  R.  Church  after  the  war 
went  to  New  Orleans  and  called  upon  his 
former  slave  wife,  and  they  talked  about 
their  child,  but  this  was  not  a  ratification  of 
the  marriage.  If  one  be  without  the  capacity 
to  contract  at  the  time  of  the  doing  of  any 
particular  thing,  in  order  that  he  may  there- 
after ratify  and  confirm  such  act,  he  must  at 
that  time  be  possessed  of  the  capacity  to 
ratify.  In  the  case  at  bar,  there  was  neither 
tbe  intention  or  the  capacity  of  the  parties 
to  renew  their  former  relationship. 

It  Is  Insisted  by  counsel  for  the  petitioner, 
that  the  opinion  in  the  case  of  Succession  of 
WUllam  Thomas,  supra,  atTords  authority  for 
their  position  that  there  was  a  ratification  by 
Robert  Church  and  Margaret  Pico  in  the 
meeting  at  New  Orleans  and  recognizing  that 
the  child  Laura  was  their  child,  and  they  In- 
sist that  that  Involved  also  a  recognition  of 
their  former  marriage. 

In  the  case  of  Succession  of  Thomas,  the 
slave  husband  and  wife  bad  been  separated 
before  emancipation.  The  wife  and  her  chil- 
dren had  been  carried  to  Texas,  leaving  the 
husband  la  Louisiana  with  his  master.    After 


the  war  the  woman  returned  to  Louisiana, 
made  search  for  her  former  husband,  found 
him,  and  remained  with  him  and  her  children 
at  her  husband's  home  at  least  two  days,  and 
then  by  reason  of  the  fact  that  he  was  living 
In  open  concubinage  with  another  woman, 
there  was  a  separation  and  division  of  the 
children.  The  court  makes  It  clear  in  that 
opinion  that  the  former  relationship  was  re- 
sumed, and  says.  "Then  came  a  separation 
and  division  of  the  chlldr^i."  The  court 
goes  on  to  say: 

"The  husband  and  wife  were  brought  together 
again ;  the  wife  and  her  children  remained  un- 
der the  same  roof  with  her  husband  for  several 
days;  the  wife  refused  to  remain  longer  owing 
to  the  presence  of  her  husband's  concubine; 
the  husband  making  no  denial  of  the  marriage 
nor  repudiating  same,  but  on  the  contrary,  re- 
ceived his  wife  under  his  roof  as  his  wife,  rec- 
ognised his  children  as  his  lawful  offspring 
and  subsequently  consenting  to  a  separation, 
each  taking  and  caring  for  an  equal  number 
of  children. 

From  these  acta  of  recognition  and  co- 
habitation the  court  held  there  was  a  ratifica- 
tion of  the  marriage  and  hence  a  legitimation 
of  the  children. 

[6]  If  we  are  to  adopt  the  law  of  Louisiana 
upon  the  subject  of  the  status  of  these  par- 
ties socially,  and  this  must  be  done  as  a  mat- 
ter of  comity  if  at  all,  then  we  should  find 
some  clear  and  convincing  law  of  that  state 
either  by  statute  or  the  clear  and  unmistak- 
able holding  of  the  courts,  before  we  would 
be  Justified  In  doing  so.  We  find  no  such 
law  In  Louisiana. 

[7]  We  will  now  turn  to  the  Tennessee 
laws  upon  the  subject  The  first  statute 
passed  In  Tennessee  validating  slave  mar- 
riages or  legitimatizing  the  issue  of  such 
unions  is  the  statute  of  1865-66,  chapter  40. 
The  second  section  of  that  act  Is  in  pursu- 
ance of  the  Bill  of  Rights  and  In  recognition 
of  the  Fourteentb  amendment  to  the  federal 
Constitution,  and  provides: 

"That  persons  of  color  have  the  right  to  make 
and  enforce  contracts,  to  sue  and  be  sued,  to 
be  parties  and  give  evidence,  to  inherit,  and  to 
have  full  and  equal  benefits  of  all  laws  and 
proceedings  for  the  security  of  i>erson  and  es- 
tate." 

It  is  Insisted  that  this  section  of  the  act 
recognizes  tbe  right  of  Inheritance  among 
slaves  generally,  and  would  embrace  the 
right  of  Laura  C.  Napier  to  inherit  from 
Robert  R.  Church.  We  think  not  That 
section  Is  one  of  a  general  nature,  recogniz- 
ing that  there  shall  be  no  distinction  between 
white  persons  and  persons  of  color,  so  far 
as  civil  rights  ore  concerned,  but  it  does  not 
go  back  and  make  legal  and  valid  these  for- 
mer slave  marriages  so  as  to  produce  civil  re- 
sults therefrom.  Section  6  of  said  act,  which 
Is  carried  into  Shannon's  Code,  section  4179, 
expresses  the  legislative  enactment  in  that 
statute  with  respect  to  Inheritance  by  chil- 
dren of  former  slaves.    It  Is  as  follows: 

"All  free  persons  of  color  who  were  living 
together  as  husband  and  wife  in  this  state  while 
ht  a  state  of  slavery,  are  hereby  declared  to  be 
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man  and  wife,  and  their  children  legitimately 
entitled  to  an  inheritance  in  any  property  here- 
tofore acquired,  or  that  may  hereafter  be  ac- 
quired, by  said  parents,  to  as  full  extent  as 
the  children  of  white  citizens  are  entitled  by  the 
laws  of  this  state." 

This  section  of  the  act  does  not  apply 
here  because  it  Is  restricted  to  slaves  who 
had  been  living  together  within  the  state  as 
man  and  wife.  This  is  patent  from  the  fbce 
of  the  act  itself  and  is  the  interpretation 
heretofore  given  by  the  courts.  Shepherd 
V.  CarUn,  09  Tenn.  64,  41  S.  W.  340;  Carver 
V.  Maxwell,  110  Tenn.  75,  71  S.  W.  752; 
Jones  V.  Jones,  234  U.  S.  616,  34  Sup.  Ct 
937,  58  li.  Ed.  1502. 

[<]  But  it  is  said  that  the  Legislature  of 
Tennessee  has  extended  the  provisions  of 
law  on  this  question  by  the  act  of  1887, 
chapter  151,  which  Is  carried  into  Shannon's 
Code  by  section  4183.    This  act  is  as  follows: 

"An  act  to  amend  the  laws  of  descent  and  dis- 
tribution, and  to  amend  sections  3285,  3286, 
3287,  and  3288  of  the  Revised  Code. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  section 
3285  of  Milliken  &  Vertrees'  Code  be  so  amend- 
ed as  to  include  in  its  provisions  persons  of 
color,  who  have  been  living  as  man  and  wife 
in  other  states,  and  who  have  moved  to  this 
state;  and  that  sections  3286,  3287  and  3288 
of  Revised  Code  be  applied  to  such  pcrsous  and 
their  issue,  whether  bom  in  this  state  or  else- 
where." 

The  sections  3286,  3287,  3288  referred  to 
above  as  sections  In  Milliken  &  Vertrees*. 
Code  are  the  same  as  sections  4180-4182  in 
Shannon's  Code.  Those  three  sections  have 
no  bearing  upon  the  question  under  con- 
sideration, and  it  must  be  determined  by  the 
first  clause  of  this  act. 

If  we  may  look  to  "section  3285  of  Milliken 
Se  Vertrees'  Code,"  which  Is  not  really  a  Code, 
but  a  compilation  of  laws,  to  determine  the 
law  here  amended,  we  will  find  that  this 
first  section  5  of  the  act  of  1805-66  above 
referred  to,  or  section  4170  of  Shannon's 
Compilation  above  copied,  provides  that: 

"All  free  persons  of  color  who  were  living 
together  as  husband  and  wife  in  this  state  while 
in  a  state  of  slavery,  are  hereby  declared  to 
be  man  and  wife,  and  their  children  legitimate- 
ly entitled  to  an  inheritance  in  any  property 
heretofore  acquired,  or  that  may  ♦  ♦  *  be 
acquired,  by  said  parents,  to  as  full  an  extent 
as  the  children  of  white  citizens  •  *  *  of 
this  state." 

So  that  this  amendatory  act  of  1887  if  It 
may  be  referred  to  any  law  merely  Includes 
in  the  provisions  alxive  quoted  "persons  of 
color  who  have  been  living  together  as  man 
and  wife  In  other  states  who  have  moved  to 
this  state." 

The  statute  sought  to  be  amended  clearly 
does  not  apply  to  these  parties  because 
Robert  R.  Church  and  Margaret  Pico  did  not 
live  together  as  man  and  wife  in  this  state. 
This  amendment  we  think  cannot  apply  be- 
cause it  only  embraces  those  persons  of  color 
who  have  been  living  together  as  man  and 
wife  in  other  states  and  who  have  moved  to 
this  state.    Robert  R.  Church  and  Margaret 


Pico  did  not  live  together  as  man  and  vrlta 
In  another  state:  The  words  "living  togeth- 
er" Imply  a  habitation  or  place  of  domicile 
where  they  both  reside  or  have  their  home. 
The  home  of  Robert  Church  was  with  his 
master,  Capt.  Church,  at  Memphis.  He  did 
not  live  In  New  Orleans,  where  Margaret 
Pico  lived  with  her  master  and  mistress. 
The  domicile  of  the  slave  was  that  of  hU 
master.  He  only  visited  his  slave  wife  at 
periods  when  the  boat  would  land  at  New 
Orleans  on  its  trips  from  Memphis,  and  then 
could  only  visit  her  at  the  convenience  of 
bis  master,  and  the  boat  would  only  stay  at 
New  Orleans  for  a  few  days  at  a  time.  Then 
again,  Robert  Church  and  Margaret  Pieo 
did  not  move  to  this  state.  Margaret  Pico 
never  did  move  to  Tennessee,  and  Robert 
lived  here  from  the  beginning.  So,  very 
clearly,  the  petitioner  does  not  come  within 
the  provisions  of  this  amendatory  statute.  If 
we  may  concede  it  to  be  a  valid  and  consti- 
tutional act. 

Four  of  the  members  of  the  Court  of  Civil 
Appeals  took  the  view  here  Indicated,  but 
the  writer  of  the  opinion,  Mr.  Justice  Hig- 
gins,  did  not  concur  in  that  view.  He 
thought  that  the  Legislature  lu  passing  thia 
act  intended  to  embrace  a  case  such  as  is 
here  presented.  We  think  the  majority  of 
that  court  were  correct  In  their  view  on  thia 
subject  That  court  by  unanimous  opinion 
concluded  that  this  act  of  1887  was  uncon- 
stitutional on  grounds  set  forth  in  the  opin- 
ion. That  question  had  not  been  raised  by 
counsel  before  the  court,  and  we  do  not  see 
proper  to  discuss  the  constitutionality  of  the 
act,  for  the  reason  that  we  deem  it  entirely 
unnecessary. 

[•,  10]  There  only  remains  one  other  ques- 
tion raised  on  this  petition  to  be  here  deter- 
mined. It  Is  Insisted  that  any  view  of  the 
law  inconsistent  with  petitioner's  contention 
In  which  her  right  of  inheritance  may  be  de- 
nied as  a  free  person  of  color  would  be  vio- 
lative of  the  fourteenth  amendment  to  the 
federal  Constitution,  providing  for  equality 
before  the  law,  and  the  Civil  Rights  .Statute. 

The  denial  of  the  right  of  Laura  C.  Napier 
to  inherit  as  the  legitimate  child  of  Robert 
R.  Church  is  In  no  sense  a  violation  of  any 
of  the  rights  granted  by  the  fourteenth 
amendment  and  the  civil  rights  statutes. 
The  state  has  the  undoubted  right  to  pre- 
scribe those  persons  who  shaU  and  who  sliall 
not  inherit  property  within  its  boundaries 
under  such  regulations  as  provided  In  these 
laws  applying  to  children  of  former  slaves. 
There  is  no  law  or  constitutional  provision 
requiring  the  courts  of  this  state  to  recog- 
nize as  legitimate  the  issue  of  any  irregular 
union,  whether  they  be  white  or  black. 

It  is  within  the  power  of  the  state  to  make 
just  discrimination  as  to  what  class  of  per- 
sons may  inherit.  Tennessee  has  passed  laws 
legitimating  the  offspring  of  slave  marriages 
where  the  parents  lived  in  this  state  as  bus- 
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band  and  wite  while  in  a  state  of  slarery, 
and  If  the  act  of  1887  be  constitutional,  then 
applying  to  the  children  of  fonner  slaves 
where  the  parents  lived  In  another  state  as 
husband  and  wife  and  removed  to  this  state. 
There  Is  no  unjust  discrimination  In  this. 
The  Issue  of  these  slave  marriages  could  not 
Inherit  at  all  under  their  former  status,  and 
cases  of  this  kind  are  similar  to  statutes  of 
legitimation  and  adoption  whereby  persons 
may  Inherit  property. 

There  Is  no  discrimination  In  this  as  l>e- 
tween  white  and  colored  persona  These 
laws  were  passed  in  order  to  better  the  con- 
ditions of  these  unfortunate  people.  The 
provision  of  our  law  requiring  a  residence 
In  this  state  by  the  husband  and  wife  has  a 
wise  purpose  behind  it.  It  would  be  an  easy 
matter  for  designing  persons  to  work  up 
proof  of  slave  marriages  during  the  old  days 
of  slavery,  and  great  imposition  might  be 
practiced  but  for  the  requirement  that  the 
parties  shall  live  together  as  husband  and 
wife  after  emancipation.  The  lawmaking 
bodies,  as  well  as  the  courts  of  Louisiana 
and  Tennessee,  have  doubtless  had  this  dan- 
ger in  view.  We  are  not  inclined  to  loosely 
by  Judicial  construction  admit  persons  to 
■ach  relationships  who  do  not  come  within 
the  rules  defined  by  the  Legislature  and  by 
the  courts. 

The  former  slaveholding  states  have  al- 
ways appreciated  the  unfortunate  situation 
of  these  people  who  formerly  served  their 
masters  so  faithfully  and  well.  Certainly 
there  has  been  no  intention  to  discriminate 
against  them  in  any  respect  The  statutes 
bare  been  i>assed  as  humane  and  wholesome 
laws  for  their  own  benefit,  and  they  have 
t>een  favored  by  the  enactments.  We  do  not 
consider  that  this  question  is  nn  open  one. 
Sneed  v.   Ewing,  5  J.  J.  Marsh.   (Ky.)  460, 

22  Am.  Dec.  41;    Hall  v.  U.  S.,  92  TJ.  S.  27, 

23  L.  Kd.  597;  Jones  v.  Jones,  234  TT.  S. 
eie,  34  Sup.  Ct.  937,  58  L.  Ed.  1500. 

We  find  no  -error  In  the  result  reached  by 
the  Court  of  Civil  Appeals,  and  its  Judgment 
is  aflirmed. 


COM3  V.  TAYLOR. 
(Supreme  Court  of  Tennessee.    May  29,  1916.) 
1.  Slaves  ^=>25-iLegitmation— Dibbct  and 

CJOUATEBAL  iNnERITANCE. 

Under  Acts  18(i5-6e.  c.  40,  88  1,  2,  giving 
to  all  negroes  and  their  descendants  having  any 
African  blood  the  right  to  inherit,  and  section 
6,  limiting  the  right  of  inheritance  by  children 
of  former  slaves  to  property  acquired  by  their 
parents,  the  right  of  inheritance  does  not  ex- 
tend beyond  direct  inheritance  from  the  par- 
ents, and  does  not  include  the  right  of  collateral 
inheritance,  and  this  declared  policy  of  the  state 
the  courts,  on  the  ground  of  comity  alone,  will 
not  vary,  so  as  to  allow  a  collateral  inheritance 
between  children  of  a  legitimized  slave  marriage 
coming  from  other  states  which  it  does  not  al- 
low to  native  former  daves;  so  that  a  woman 
bom  in  slavery  under  a  slave  marriage,  who, 
witii  her  brother,  was  legitimized  by  the  law  of 


another  state,  eonld  not  inherit  from  her  de- 
ceased brother. 

[BJd.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  §!  114,  115;    Dec.  Dig.  <g=25.] 

2.  Slaves  ®=»25— Legitimation— Status. 

The  status  of  legitimacy  of  the  children  of 
slave  marriages  fixed  by  the  laws  of  one  juris- 
diction follows  the  person,  and  should  be  sus- 
tained in  every  state  to  which  he  may  go, 
though  the  rule  must  yield  to  the  policy  of  the 
state  of  adoption  so  far  as  inheritance  is  con- 
cerned. 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  $g  114, 115;  Dec.  Dig.  <S=>25.] 

3.  Dbscknt  ANn  Distkibution  «5>1  —  "In- 
HEBrTANCE"— What  Law  Govebns— "Nat- 
UBAL  Right." 

The  state  posaesses  the  power  to  prescribe 
the  laws  under  which  property  within  the  state 
may  descend,  and  may  preclude  any  other  mode 
or  law  of  descent,  and,  being  the  sovereign  of 
the  soil,  the  policy  of  its  laws  as  to  the  descent 
of  real  property  is  paramount  to  that  of  the  le- 
gal status  of  persons  coming  from  foreign  coun- 
tries in  case  of  a  conflict  of  laws ;  "inheritance" 
not  being  a  "natural  or  absolute  right,"  but  pure- 
ly a  creature  of  statutory  law  governed  by  the 
lex  rei  sitn. 

[E!d.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  ff  1-6;  Dec  Dig.  «=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Inheritance;  Natural 
Rights.] 

4.  Slaves  «=325— Pebsons  Bobn  in  Slaveby 
—Status—'  'Bastabd." 

A  person  bom  of  parents  while  in  a  state 
of  slavery  is  regarded  as  a  bastard,  as  the  state 
of  bondage  precluded  the  husband  and  wife 
yielding  to  each  other  the  duty,  fealty,  and  pro- 
tection that  the  law  requires,  and  because  of  in- 
capacity to  contract;  it  following  necessarily 
there  was  no  lawful  issue,  as  there  was  no  law- 
ful marriage  In  such  cases. 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  {§  114,  115;  Dec.  Dig.  <8=>25. 

For  other  definitions,  see  Words  and  Phrases, 
£Hrst  and  Second  Series,  Bastard.] 

Appeal  from  Chancery  Court,  Shelby 
County;    F.  H.  Heiskell,  Chancellor. 

Suit  by  Alice  Cole  against  Sir  Charles 
Henry  Taylor.  Decree  for  complainant,  and 
defendant  appeals.    Reversed  and  remanded. 

Byars  &  Cai)ell,  of  Memphis,  for  appel- 
lant Randolph  &  Randolph  and  B.  £\ 
Booth,  all  of  Memphis,  for  appellee. 

FANGHER,  J.  Tom  Pollard  died  intestate 
while  a  resident  and  citizen  of  Memphis, 
Shelby  county,  Tenn.,  March,  1910,  the  owner 
in  fee  simple  of  the  west  one-half  of  lot  29 
of  F.  W.  Smith's  subdivision,  on  the  south 
side  of  St  Paul  avenue,  in  said  city  of  Mem- 
phis, being  property  conveyed  to  him  by  deed 
of  George  W.  King  of  date  January  17,  1876. 

Tom  Pollard  left  surviving  him  his  widow, 
Emma  Pollard,  who  died  about  September  8, 
1911.    He  left  no  issue. 

This  is  a  suit  by  Alice  Cole  to  recover  of 
defendant.  Sir  Charles  Henry  Taylor,  the 
said  lot  of  land. 

The  defendant  claims  title  under  a  will  of 
Emma  Pollard.  The  complainant  claims  ti- 
tle as  a  sister  of  Tom  Pollard. 


«=9Far  other  cosei  see  same  topic  and  KEY-NUMBER  In  all  Kajr-Mombered  Digests  and  Indexes 
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It  appears  that  Tom  Pollard  and  Alice 
Cole  were  children  of  Jordan  Pollard  and 
wife,  Frances  Pollard,  all-  of  whom  were  per- 
sons of  color,  and  were  slaves  prior  to  the 
emancipation.  Jordan  and  Frances  Pollard 
were  married  in°  accordance  with  the  custom 
of  slave  marriages,  in  the  state  of  Georgia, 
many  years  before  the  Civil  War.  They  liv- 
ed together  as  husband  and  wife  till  the 
death  of  Jordan,  about  ten  years  ago,  and 
Stances  has  since  died. 

Alice  Cole  is  the  sole  survivor  of  this  fam- 
ily; all  her  brothers  and  sisters  having  died 
without  issue. 

During  the  Civil  War  the  family  i^moved 
from  Georgia  to  Alabama,  from  whence  they 
returned  after  the  close  of  the  War  to  Geor- 
gia, but  these  dates  are  not  fixed.  Jordan 
and  Frances  and  some  of  their  children  were 
moved  to  Mississippi  about  1868. 

Soon  after  the  war  either  by  constitutional 
or  statutory  enactment  provisions  were  made 
by  the  states  of  Georgia,  Alabama,  Missis- 
sippi, Tennessee,  and  other  Southern  states 
establishing  'the  status  of  negroes  under 
slave  marriages. 

It  is  the  insistence  of  the  plaintiff  that  by 
the  laws  either  of  Georgia,  Alabama,  or  Mis- 
sissippi the  slave  marriage  of  Jordan  Pol- 
lard and  Frances  Pollard  was  made  valid, 
and  their  children  legitimated  to  all  intents 
and  purposes;  that,  said  Tom  and  Alice  be- 
ing legitimate  under  the  laws  of  one  or  the 
other  of  these  states,  they  are  legitimate 
here,  and,  being  so,  the  said  Alice  may  inher- 
it from  her  brother,  Tom.  The  chancellor 
rendered  a  decree  in  accordance  with  this 
position,  and  permitted  a  recovery  by  the 
complainant,  from  which  decree  the  defend- 
ant appealed  to  this  court. 

[1]  The  statute  of  Tennessee  on  this  sub- 
ject has  been  before  the  court  a  number  of 
times.  This  act  declared  that  slaves  who 
within  the  state  had  lived  together  as  man 
and  wife  should  be  regarded  as  lawfully  mar- 
ried, and  that  the  children  of  such  slave 
marriages  should  be  legitimately  entitled  to 
an  inheritance  in  any  property  heretofore 
acquired  or  that  may  be  hereafter  acquired 
by  such  parents  to  as  full  an  extent  as  the 
children  of  white  citizens  are  entitled  by  the 
laws  of  this  state.  This  statute  was  proper- 
ly construed  as  not  extending  any  right  of 
inheritance  beyond  the  lineal  descendants  of 
parents.  Sheperd  v.  Carlln,  99  Tenn.  64,  41 
S.  W.  340;  Carver  v.  Maxwell,  110  Tenn.  75, 
71  8.  W.  752 ;  Jones  v.  Jones,  234  U.  S.  616, 
34  Sup.  Ct.  937,  68  L.  Ed.  1502. 

The  statute  of  Georgia  upon  the  same  sub- 
ject was  approved  March  9,  1866  (Acts  1865- 
66,  p.  240),  and  is  as  follows: 

"The  General  Assembly  of  the  state  of  Geor- 
gia do  enact,  that  persons  of  color,  now  living 
together  as  husband  and  wife,  are  hereby  de- 
clared to  sustain  that  legal  relation  to  each  oth- 
er, unless  a  man  shall  have  two  or  more  reputed 
wives,  or  a  woman  two  or  more  reputed  hus- 
bands. In  such  event,  the  man,  immediately 
after  the  passage  of  this  act  by  the  General  As- 


sembly, shall  select  one  of  his  reputed  wives, 
with  her  consent ;  or  the  woman  one  of  her  re- 
puted husbands,  with  his  consent ;  and  the  cere- 
mony of  marriage  between  these  two  shall  be 
performed." 

Code  of  Georgia  1910,  f  2180,  provides  as 
follows: 

"Every  colored  child  born  before  the  9th  day 
of  Mardi,  1866,  is  hereby  declared  to  be  the  le- 
gitimate child  of  his  mother;  but  such  child  is 
the  legitimate  child  of  his  colored  father  only 
when  born  within  what  was  regarded  as  a  state 
of  wedlock,  or  when  the  parents  were  living 
together  as  husband  and  wife." 

The  Supreme  Court  of  Georgia,  in  the  case 
of  Wmiams  V.  State,  67  Ga.  262,  held  that 
the  object  of  the  act  of  March  9,  1866,  was 
to  declare  all  people  who  had  been  slaves, 
and  were  then  living  as  man  and  wife,  really 
and  to  all  intents  and  purposes  as  fully  hus- 
band and  wife  as  though  they  had  been  for- 
merly married,  and  that,  if  they  continued  to 
live  on  the  9th  day  of  March,  1866,  being 
then  free,  such  living  together  by  them  at 
that  time  should  amount  to  the  contract  of 
marriage  in  the  eye  of  the  law,  and  thus  it 
was  made  Just  as  effectually  the  contract  of 
marriage  by  them  as  if  they  had  been  al- 
ways free  and  had  been  actually  married. 

A  statute  of  Alabama  passed  on  November 
30,  1867,  provided  as  follows: 

"Section  1.  Be  it  ordained  by  the  i>eople  of 
the  State  of  Alabama  in  Convention  assembled, 
That  all  such  freedmen  and  women  who  shall 
now  be  living  together  as  man  and  wile,  shall 
be  regarded  in  law  as  man  and  wife,  and  that 
the  children  of  such  connection,  whether  they  be 
black  or  of  mixed  color,  shall  be  and  are  here- 
by declared  to  be  entitled  to  all  the  rights,  bene- 
fits and  immunities  of  children  of  any  otlier 
class  under  the  laws  of  Alabama." 

Code  of  Alabama  1907,  {  3766,  provides  as 
follows: 

"Slaves  and  free  persons  of  color  prior  to  the 
abolition  of  slavery  in  this  state,  and  their  de- 
scendants, are  capable  of  inheriting  or  transmit- 
ting property,  real,  personal,  or  mixed,  the  same 
in  all  respects  as  white  persons,  where  the  an- 
cestors lived  together  as  man  and  wife  under 
such  circumstances  as  would  constitute  a  valid 
marriage  at  common  law.  This  section  shall  al- 
so apply  to  and  govern  all  cases  heretofore  aris- 
ing and  to  which  it  may  be  applicable." 

The  Constitution  of  Mississippi  (section  22, 
art  12),  adopted  in  1860,  provides  as  fol- 
lows: 

"All  persons  who  have  not  been  married,  but 
are  now  living  together,  cohabiting  as  husband 
and  wife,  shall  be  taken  and  held,  for  all  pur- 
poses in  law,  as  married,  and  their  children, 
whether  born  before  or  after  the  ratification  of 
this  Constitution,  shall  be  legitimate;  and  the 
Legislature  may,  by  law,  punish  adultery  and 
concubinage." 

The  learned  chancellor  was  of  opinion  that 
Tom  and  Alice  Pollard  (now  Cole)  wete 
bom  In  the  state  of  Georgia  prior  to  March 
9,  1866,  and  had  become  and  were  at  said 
time  legitimate  children  of  the  said  Jordan 
and  Frances  Pollard,  and  that  therefore 
Alice  could  and  did  rightfully  inherit  as  the 
only  heir  at  law  of  Tom  Pollard  the  lot  or 
parcel  of  land,  subject  to  the  rights  of  the 
widow  of  Tom  Pollard  to  homestead  and 
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dower.  The  position  Is  that,  being  legitimate  ■ 
dilldren,  they  have  a  right  of  collateral  in- 
heritance according  to  the  Tennessee  laws  ot 
descent.  Our  Tennessee  law  upon  the  sub- 
ject, now  firmly  established  'by  Judicial  con- 
struction, limits  its  own  citizens  occupying 
this  same  relationship  born  in  slavery  under 
slave  marriage  to  direct  Inheritance  from 
the  parents.  It  was  said  in  the  case  of 
Sheperd  v.  CarUn,  supra: 

"We  are  of  opinion  that,  by  the  plain  terms  of 
thU  act,  the  right  and  power  of  inheritance  is 
conferred  only  as  to  such  property  as  may  de- 
scend from  parents,  and  that  no  right  of 'collat- 
eral inheritance  is  conferred  by  the  act  This 
was  no  doubt  the  intention  of  the  General  As-, 
sembly,  and  is  the  clear  meaning  of  the  words 
of  the  act,  which  can  admit  of  no  other  con- 
struction. A  like  construction  has  been  placed 
upon  statutes  similar  to  the  Acts  of  1865-66  in 
other  states.  Tucker  v.  Bellamy,  98  N.  C.  81 
[4  S.  E.  34] ;  Jones  v.  Hoggard,  108  N.  0.  178 
[12  S.  E.  906,  907] ;  Wufiams  v.  Kimball  [35 
Fla.  49]  16  South.  783,  786  [26  L.  R.  A.  746, 
48  Am.  St.  Rep.  238]." 

The  court  is  asked  in  tUs  case,  on  grounds 
of  comity  between  the  states,  to  adopt  the 
laws  of  either  Georgia,  Alabama,  or  Missis- 
sippi, and  to  grant  to  es-slaves  coming  from 
one  or  the  other  of  these  states  a  right  of 
collateral  inheritance  which  the  Legislature 
of  our  own  state  has  refused  to  persons  bom 
of  slave  marriages  in  the  state  of  Tennessee. 
The  case  of  Gregley  v.  Jackson,  38  Ark.  487, 
Is  cited  by  the  complainants'  counseL  Slave 
parents  and  two  children  had  Uved  in  South 
Carolina.  The  husband  died  during  slavery 
In  that  state.  The  mother  and  children  were 
brought  to  Arkansas,  and  the  mother  died  in 
that  state  In  1864.  One  of  the  children  died 
In  Arkansas  In  1878,  and  the  court  held  that 
his  slave  brother  inherited  his  property.  It 
was  held  that  the  Arkansas  act  legitimating 
the  offspring  of  negroes  cohabiting  as  hus- 
band and  wife  legitimatized  the  said  chil- 
dren, notwithstanding  the  parents  were  mar- 
ried and  the  children  born  in  South  Carolloa. 
That  case  does  not  involve  a  question  of  con- 
flict of  laws  nor  any  difference  regarding  the 
policy  of  the  law  as  to  inheritance  by  ex- 

It  is  insisted  that  Miller  v.  Miller,  91  N.  T. 
3l5,  43  Am.  Rep.  669,  is  a  case  affording  au- 
thority for  the  position  of  complainant  In 
that  case  the  complainant  was  bom  in  the 
kingdom  of  Wurtemburg,  before  the  marriage 
of  his  parents,  who  afterward  moved  to  the 
state  of  Pennsylvania,  where  the  father  be- 
came a  dtlzen  of  the  United  States,  and  while 
domiciled  there  his  parents  were  lawfully 
married,  afterward  moving  to  New  Tork. 
The  plaintiff's  father  owned  real  estate  after 
he  moved  to  New  York  and  at  the  time  of  his 
death.  The  law  of  Pennsylvania  provided 
that: 

"In  any  and  every  case  where  the  father  and 
mother  of  an  illegitimate  child  or  children  shall 
enter  into  the  bonds  of  holy  wedlock  and  cohab- 
it, such  child  or  children  shall  thereby  become 
legitimated  and  enjoy  all  the  rights  and  privi- 
leges as  if  they  were  born  during  wedlock  of 
their  parents." 


There  was  also  a  statute  found  in  the  laws 
of  Wurtemburg  of  1610  which  provided: 

"That  whatever  is  declared  in  the  foregoing 
title  regarding  the  inheritance  of  children  bom 
in  lawful  wedlock  shall  be  applicable  also  to 
such  children  as  are  begotten  of  two  persons 
unmarried  (but  not  too  dfosely  related  for  their 
betrothal  or  lawful  conjugal  cohabitation)  and 
who  first  become  legitimate  by  the  subsequent 
marriage  of  their  parents,  shall  be  held  equal 
to  those  children  who  are  born  in  lawful  wedlock 
as  regards  the  rights  of  inheritance  from  its 
parents,  brothers  and  sisters  and  their  relatives 
as  in  all  other  respects." 

It  was  held  that  these  acts  legitimated  the 
s(m,  and  conferred  on  him  the  right  of  in- 
heritance of  his  father's  property  situated  in 
New  York.  It  was  argued  that.  If  the  Ei- 
ther had  died  in  the  state  of  Pennsylvania 
seised  of  real  estate,  no  doubt  would  arise  as 
to  the  claim,  and  the  question  was  asked: 
Would  be  lose  this  right  if  the  father  moved 
out  of  the  stat9  of  Pennsylvania  and  located 
in  the  state  of  New  York?  The.  court  pro- 
pounded the  following  query: 

"Could  he  be  legitimate  in  one  state  and  Il- 
legitimate in  another?" 

Answering  the  question,  the  court  said: 

"Such  a  rule  would  render  the  right  of  inher- 
itance sanctioned  by  the  law  of  the  state  where 
he  resided  one  of  great  uncertainty,  and  conSic- 
tive,  and  in  many  cases  it  would  operate  so  as 
to   produce  great   injustice." 

The  court  in  that  case  quoted  from  Story 
on  Conflicts  of  Law,  {  93: 

"That  foreign  jurists  generally  maintain  that 
the  question  of  legitimacy  or  illegitimacy  is  to 
be  decided  exclusively  by  the  law  of  the  domi- 
cile of  origin." 

And  further  in  the  same  section: 
"It  seems  admitted  by  foreign  jurists  that,  as 
the  validity  of  the  marriage  must  depend  upon 
the  law  of  the  country  where  it  is  celebrated, 
the  status  or  condition  of  their  offspring  as  to 
legitimacy  or  illegitimacy  ought  to  depend  on 
the  same  law,  so  tiiat  if  by  the  law  of  the  place 
of  the  marriage  the  offspring,  although  born 
before  marriage,  would  be  legitimate,  they  ought 
to  be  deemed  legitimate  in  every  other  country 
for  all  purposes  whatever,  including  heirship  of 
immovable  property." 

Wheaton,  in  bis  Law  of  Nations,  p.  172, 
was  also  quoted  in  that  opinion,  as  follows: 

"Legitimacy  or  illegitimacy  are  among  univer- 
sal personal  qualifications,  and  the  laws  of 
the  state  featuring  all  of  these  personal  qual- 
ities of  its  subjects  travel  with  them  wherever 
they  go,  and  attach  to  them  in  whatever  coun- 
try they  may  be  resident.  The  general  current 
of  authority  favors  the  doctrine  that,  where  an 
illegitimate  child  has  been  legitimated  by  a  sub- 
sequent marriage  of  its  parents  according  to  the 
laws  of  the  state  or  country  where  the  marriage 
takes  place  and  the  parents  are  domiciled,  such 
legitimacy  follows  the  child  wherever  it  may . 
go." 

[2, 3]  Other  authorities  along  the  same  line 
are  cited  by  the  complainant,  and  as  a  gener- 
al proposition  it  should  be  admitted  that  in 
all  cases  this  personal  relation  of  the  parties 
should  be  sustained,  and,  where  by  the  laws 
of  any  civilized  country  a  child  Is  regarded  as 
legitimate,  that  relationship  should  be  sus- 
tained in  any  and  all  countries  wherever  he 
may  travel.    There  is,  however,  another  doc- 
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trine  of  the  law,  which  Is  equally  well  set- 
tled, and  which  In  some  Instances  may  quali- 
fy the  rights  flowing  from  this  legal  status  of 
persons.  That  principle  Is  that,  as  to  the 
right  of  Inheritance  of  property  within  a 
state,  such  state  possesses  the  power  and  au- 
thority to  prescribe  laws  under  which  that 
property  may  descend,  and  may  preclude  any 
other  mode  or  law  of  descent  The  state  Is 
the  sovereign  of  the  soil,  and  the  policy  of 
its  laws  in  regard  to  the  descent  of  real  prop- 
erty should  be  considered  paramount  to  that 
of  the  legal  status  of  persons  coming  from 
foreign  countries  In  case  of  a  conflict  of  laws. 

In  the  case  of  Miller  t.  Miller,  supra,  no 
provision  of  the  New  York  law  of  descent 
was  found  to  be  Inconsistent  In  policy  with 
the  right  of  this  German  citizen  to  Inherit 
from  his  father. 

A  peculiar  situation  was  presented  in  the 
slave-holding  states  of  the  Union  Just  after 
the  emancipation  of  slaves.  Marriage  among 
these  slaves  was  dependent  upon  the  consent 
of  the  master,  and  he  could  divorce  them  a't 
will.  Slaves  were  incapable  of  contracting, 
and  therefore  Incapable  of  entering  into  the 
relationship  of  marriage.  They  could  not 
own  property  except  with  the  consent  of  their 
master  and  were  Incapable  of  Inheriting 
property  from  each  other.  The  emancipation 
of  slaves  and  their  rights  growing  out  of  the 
fourteenth  amendment  to  the  Constitution 
of  the  federal  government  presented  a  sud- 
den and  radical  change  in  the  relationship  of 
these  people.  In  many  instances  they  were 
very  ignorant  It  seems  apparent  from  our 
own  statute  upon  the  subject  that  it  was 
deemed  unwise  to  recognize  or  grant  unquali- 
fied inheritance  among  the  negroes  who  had 
been  slaves.  The  relationship  was  often  ex- 
ceedingly doubtful,  and  the  policy  of  our  state 
was  to  limit  the  descent  of  property  among 
such  persons,  only  permitting  it  to  descend 
from  parent  to  child. 

Under  sections  1  and  2,  c.  40,  Acts  of  1865 
-66,  all  negroes,  mulattoes.  Mestizoes,  and 
their  descendants  having  any  African  blood 
in  their  veins  were  declared  to  have  the  right 
to  make  and  enforce  contracts,  to  sue  and  to 
be  sued,  to  be  parties  and  give  evidence,  to 
inherit,  and  to  have  full  and  equal  benefits 
of  all  laws,  etc. 

Section  5  of  that  act  contains  the  provi- 
sion of  our  law  which  limits  the  right  of  in- 
heritance by  children  of  fonner  slaves  to 
property  acquired  by  their  parents.  This  pro- 
vision contains  no  limitation  of  the  penjoual 
relationship,  and  It  does  not  contradict  any 
provision  of  law  legitimating  such  children. 
The  first  and  second  sections  of  the  act  are 
not  mentioned  in  the  opinions  of  this  court, 
and  these  sections  were  not  carried  into  the 
compilation  of  our  laws.  It  la  now  argued 
that  they  confer  the  unlimited  right  of  inher- 
itance. We  think  not  These  provisions  are 
declaratory  of  the  general  status  of  negroes, 
and  do  not  enlarge  the  limited  right  of  In- 
heritance of  former  slaves,  as  clearly  express- 


ed in  the  fifth  section  of  the  act.  The  Geor- 
gia statute  also  contains  provisions  Identical 
with  the  first  and  second  sections  of  our  act. 
It  may  be  considered  that  under  the  laws  of 
Georgia  or  Alabama,  as  the  case  may  be, 
Tom  and  Alice  Pollard  were  the  legitimate 
children  at  Jordan  and  Frances  Pollard. 
Nevertheless,  while  legitimate.  If  they  had 
been  born  and  had  always  lived  in  Tennessee, 
there  could  be  no  inheritance  between  the 
brother  and  sister.  Our  state  has  seen  proper 
not  to  allow  this  Inheritance  for  reasons  re- 
garded by  it  sufilclent  Thus  the  policy  of 
our  law  is  made  manifest  Will  tlie  courts 
out  of  comity  alone  permit  an  inheritance  by 
persons  in  this  peculiar  relationship,  coming 
from  other  states,  that  it  will  not  grant  to 
former  slaves,  natives  of  this  state?  The 
law  applicable  to  this  peculiar  condition 
is  well  stated  by  Rodgers  on  Domestic  Rela- 
tions.   This  author  says: 

"The  general  rule  is  the  laws  of  inheritance 
will  be  controlled  by  the  local  laws  of  the  state 
or  country  where  the  property  to  be  inherited  is 
situated,  while  the  laws  fixing  the  status  of 
the  person  inheriting  will  be  controlled  by  the 
laws  of  the  state  of  the  domicile  of  such  person. 
Tliat  is,  a  person  who  is  legitimate  by  the  laws 
of  the  state  of  domicile  is  not  necessarily  legiti- 
mate by  the  laws  of  the  state  where  the  proper- 
ty he  is  to  inherit  is  located.  And  if  he  is  not 
legitimate  by  the  laws  of  the  phice  where  the 
property  is,  he  cannot  inherit,  though  he  be  le- 
gitimate, by  the  laws  of  his  domicile,  and  might 
inherit  the  same  property  if  it  were  located  in 
such  places  of  domicile."  Rodgers  on  Domestic 
Relations,  §  596. 

This  author  holds  that  the  laws  of  one 
state  conferring  or  denying  legitimacy  have 
no  extraterritorial  force,  and  that  one  state 
is  in  no  sense  bound  to  recognize  the  laws 
of  another  state  upon  the  subject.  The  au- 
thor recognizes  that  his  position  Is  stoutly 
denied  in  Miller  v.  Miller,  91  N.  T.  315,  43 
Am.  Rep.  669,  in  Ross  v.  Ross,  129  Mass.  243, 
37  Am.  Rep.  321,  and  in  Dayton  v.  Adkis.son, 
45  N.  J.  Eq.  603,  17  AU.  964,  4  L.  R.  A.  488, 
14  Am.  St  Rep.  763,  aU  of  which  are  cited 
by  complainant  in  this  case.  He  cites  the 
following  as  authority  for  his  position:  Story 
on  Confiict  of  Laws,  §  483 ;  Williams  v.  Elm- 
ball,  35  Fla.  49,  16  South.  783,  26  L.  R.  A. 
746,  48  Am.  St  Rep.  238;  Bwlng  T.  Sneed; 
5  J.  J.  Marsh.  (Ky.)  459;  Llngen  t.  Llngen, 
45  Ala.  410;  Harris  v.  Harris,  86  Ky.  49,  2 
S.  W.  549 ;  Leonard  v.  Brasweli,  99  Ky.  528, 
36  S.  W.  684,  36  L.  R.  A.  707 ;  In  re  Waesch's 
Estate,  166  Pa.  204,  30  Atl.  1124;  Doe  7. 
Vardill,  5  Bar.  &  Cr.  438. 

Mr.  Rodgers  recognizes  that  the  doctrine 
laid  down  in  Miller  v.  Miller,  Ross  v.  Ross, 
and  Dayton  v.  Adklsson,  supra,  is  the  gen- 
eral rule,  and  may  perhaps,  on  principle  at 
least,  be  regarded  as  the  imiv'ersal  rule  where 
the  public  policy  of  the  state  is  not  Invaded 
by  such  laws  conferring  legitimacy.  But 
where  there  is  a  conflict  of  policy  in  this  re- 
gard, the  state's  right  in  this  respect  is  main- 
tained by  him  for  the  following  reasons: 

"As  to  the  right  of  inheritance  of  property 
within  a  state,  such  state  certainly  possesses  the 
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power  and  authority  to  prescribe  laws  by  and 
under  which  that  property  may  descend,  and 
may  preclude  any  other  mode  or  law  of  descent. 
When  this  is  done,  the  bastard  who  has  been 
legitimated  in  a  foreign  country  or  state,  but 
vho  is  still  a  bastard,  and  precluded,  by  reason 
of  Guch  fact,  from  inheriting  property  within  the 
state  where  the  same  may  be  situated,  it  would 
seem  to  be  proper  to  hold  that  such  bastard  can- 
not inherit  property  in  the  state  of  the  locus  of 
the  property.  If  he  could  do  so,  it  would  be 
tantamount  to  permitting  a  foreign  state  or 
country  to  dominate,  in  a  sense,  the  policy  of  a 
state  with  respect  to  the  right  of  inheritance  of 
property  within  the  jurisdiction  eiclusively  of 
the  courts  of  sach  state,  and  impose  on  such 
courts  the  duty  of  bowing  in  obedience  to  the 
laws  of  a  foreign  country  enacted  in  positive 
and  hopeless  conflict  with  the  laws  of  the  place 
of  the  property.  Property  within  a  state  is 
under  the  dominion  and  control  of  the  laws  of 
SQch  state.  No  laws  of  a  foreign  state  can  have 
the  extraterritorial  force  claimed  by  the  rulings 
which  confer  upon  a  bastard  the  right  to  inherit 
property  in  a  state  in  which  he  is  not  recognized 
by  law  as  a  legitimate  person  capable  of  in- 
heriting. The  policy  of  a  state  in  this  respect 
may  be  based  on  the  idea  that  it  is  best  for  all 
the  citizens  of  the  state  that  bastards,  as  de- 
fined by  law,  shall  have  no  rights  within  such 
state  not  conferred  by  the  laws  of  that  state. 
If  such  be  true,  it  would  certainly  seem  reason- 
able to  conclude  that  no  other  state  would  have 
the  right  to  dominate  a  different  course  or  pub- 
lic policy.  A  foreign  state  cotild  no  more  do 
this  than  it  could  say  that  propertjr  situated  in 
another  state  shall  not  be  taxable  in  such  state 
because  the  owner  may  live  in  a  different  state. 
Were  tiiia  the  case,  one  state  conld  seriously  in- 
terfere with  the  revenue,  and  incidentally  the 
machinery,  of  the  state  government  of  another, 
a  thing  which  no  state  would,  for  an  instant, 
tolerate.  The  property  is  subject  to  taxation  in 
the  state  of  its  location.  It  is,  upon  analogy 
and  reason,  likewise  subject  to  the  laws  of  de- 
Kent  of  such  state.  That  the  authorities  are 
far  from  harmonious  on  this  point  must  be  con- 
ceded, and  that  there  is  forcible  argument  to 
the  contrary  is  also  frankly  admitted.  But  it 
teems  that  the  better  reason  sustains  this  con- 
tention." Rodgers  on  Domestic  Relations,  S 
597. 

Mr.  W.  C.  Rodgers,  the  author  of  thla  work. 
Is  a  lawyer  of  Nashville,  Ark.,  and  has  well 
stated  the  question.  In  view  of  social  con- 
ditions and  laws  affecting  Tennessee. 

When  these  negroes  came  to  Tennessee 
they  had  been  declared  legitimate,  and  they 
came  with  the  status  of  legitimate  children 
nnder  the  laws  of  Georgia,  Alabama,  or 
Mississippi,  but  this  relationship  must  yield 
to  the  policy  of  our  own  law  in  its  control 
of  the  descent  of  property  situated  within 
Its  borders. 

Tennessee  has  seen  proper  not  to  grant  the 
right  of  collateral  Inheritance  to  such  peo- 
ple, had  their  parents  lived  together  as  hus- 
band and  wife  in  this  state.  It  cannot  be 
expected  that  the  courts  out  of  mere  comity 
shall  grant  to  citizens  coming  from  other 
Btates  a  right  which  this  state  does  not  grant 
Its  own  citizens.  Inheritance  Is  governed  by 
the  lex  rel  sitse.  This  is  not  a  natural  or  ab- 
eolute  right,  and  purely  a  creature  of  statu- 
tory law. 

The  opinion  of  this  court  in  Flnley  v. 
Brown,  122  Tenn.  (14  Gates)  335,  125  S.  W. 
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359,  25  L.  R.  A.  (N.  S.)  1285  (Chief  Justice 
Nell),  recognizes  the  authority  of  cases  hold- 
ing in  favor  of  recognition  by  one  state  of 
legitimation  by  subsequent  marriage  of  par- 
ents by  virtue  of  the  laws  of  the  state  or 
country  where  the  marriage  took  place,  as 
against  opinions  holding  the  contrary.  But 
that  case  was  not  one  where  the  recognition 
of  the  laws  of  another  state  or  country  con- 
flicted in  policy  with  that  of  our  Tennessee 
laws  on  the  subject  In  that  opinion  it  was 
recognized  that  this  state  will  not  by  comity 
adopt  the  laws  of  another  state  opposed  to 
our  own  institutions  or  policy. 

Mr.  Justice  Lurton,  in  Jones  t.  Jones,  234 
U.  S.  618,  34  Sup.  Ct  938,  68  L.  Ed.  1500, 


"If  one  claim  the  right  to  succeed  to  the  real 
property  of  another  as  heir,  and  his  right  is  de- 
nied because  he  must  trace  his  pedigree  or  title 
to  or  through  an  alien,  a  bastard,  or  a  slave,  the 
question  is  one  to  be  determined  by  the  local 
law.  Cope  V.  Cope,  137  U.  S.  682  [11  Sup.  Ct. 
222]  34  L.  Ed.  832;  Levy  v.  McCnrtoe,  6  Pet 
102,  8  L.  Ed.  334 ;  Blythe  v.  Hinckley,  180  U. 
S.  333  [21  Sup.  Ct.  390]  45  U  Ed.  557." 

[4]  Persons  bom  of  parents  while  In  a 
state  of  slavery  are  regarded  as  bastards,  as 
the  state  of  bondage  precluded  the  husband 
and  wife  yielding  to  each  other  the  duty, 
fealty,  and  protection  that  the  law  requires, 
and  because  of  incapacity  to  contract.  There 
being  no  lawful  marriage  In  such  cases,  it 
followed  necessarily  there  was  no  lawful  is- 
sue.    Rodgers  on  Domestic  Relations,  §  598. 

It  therefore  follows  that  while,  as  a  gen- 
eral proposition,  legitimacy  attaching  In  one 
jurisdiction  follows  the  person  wherever  he 
may  go,  yet  this  rule  is  qualified  to  the  ex- 
tent that  it  must  yield  to  the  policy  of  the 
state  of  his  adoption,  so  far  as  the  right  of 
Inheritance  is  concerned.  The  unquestioned 
right  of  a  state  to  prescribe  the  manner  in 
which  real  estate  within  its  boundary  may 
descend  must  not  be  tost  eight  of. 

This  right  should  be  guarded,  and  in  a 
doubtful  case  of  conflict  of  laws  should  be 
resolved  in  favor  of  the  state  where  the 
property  is  located.  Tom  and  Alice  Pollard 
were  bom  as  slaves,  and  therefore  were  not 
legitimate  children.  Their  subsequent  legiti- 
mation, wherever  it  may  hare  occurred,  must 
yield  to  the  statute  of  Tennessee  limiting  the 
right  of  such  persons  to  inherit  only  from 
the  parent  To  hold  otherwise  would  dis- 
criminate In  favor  of  nonresidents  coming  to 
this  state,  as  against  the  policy  of  our  own 
law,  and  to  confer  a  right  upon  them  not 
common  to  natives  of  the  state.  It  might 
open  the  door  for  grave  dangers  on  other 
phases  of  the  law,  as  against  the  social  or- 
ganization and  wise  and  sound  public  policy 
of  our  own  state. 

The  decree  of  the  chancellor  is  reversed, 
and  the  cau.se  will  be  remanded,  to  the  end 
that  the  premises  in  controversy  be  restored 
to  the  possession  of  the  defendant,  the  same 
now  being  held  by  a  receiver,  and  all  ac- 
crued rents  will  likewise  be  paid  to  him. 
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ANDERSON-TULLT  CO.  et  al.  v.  THOMP- 
SON et  al. 
STATE  ex  rel.  THOMPSON  v.  TATB.  Sheriff. 
(Supreme  Court  of  Teimessee.    May  26,  1915.) 

1.  EQTriTT     l8=>36— JUBISDIOTION— liANDB      IN 

Anotheb  Statk. 

An  equity  court  has  no  jurisdiction  to  en- 
tertain a  suit  to  try  title  to  or  to  recover  posses- 
sion of  land,  or  to  enjoin  a  threatened  trespass, 
where  the  land  is  situated  in  another  state,  so 
that,  to  enforce  its  decree,  the  process  of  the 
court  would  have  to  act  upon  the  property,  since 
such  actions  are  local,  not  transitory,  while  eq- 
uity acts  in  personam,  not  in  rem. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  |§  04,  96;   Dec.  Dig.  <S=>36.] 

2.  Equity  €=»36— Jubisdiction  of  Pkeson— 
enfobceitent  of  contract  concerning 
FoBKiON  Lands. 

Where  plaintiffs,  by  contract  with  the  de- 
fendants, had  tbe  right  to  remove  timber  from 
certain  lands  in  another  state,  a  court  of  equity, 
having  jurisdiction  of  the  persons  of  defendants, 
could  restrain  them,  from  unlawfully  interfer- 
ing with  the  plaintiffs  In  remo\'ing  the  timber 
under  the  contract,  although  the  rights  involved 
grew  out  of  such  real  estate,  since  the  only  ac- 
tion required  of  defendants,  to  afford  the  plain- 
tiffs a  complete  remedy,  was  merely  to  refrain 
from  unlawfully  and  fraudulently  interfering 
by  themselves  or  servants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  |§  94,  96;   Dec.  Dig.  «=»86.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  F.  H.  HelskeU,  Judge. 

Appeal  from  Probate  Court,  Shelby  County; 
jr.  S.  Galloway,  Judge. 

Suit  by  AndersoD-Tully  Company  and  oth- 
ers against  E  D.  Thompson  and  others,  and 
habeas  corpus  by  the  State,  ou  the  relation 
of  E  D.  Thompson,  against  T.  G.  Tate, 
SherlfT.  Decree  lor  plaintiffs  in  the  first 
suit  was  affirmed  by  the  Court  of  Clrll  Ap- 
'peals,  and  defendants  appeal.  In  the  sec- 
ond litigation  the  sheriff  appeals  from  an 
order  discharging  from  custody  defendants  In 
the  first  suit.  Order  In  the  first  suit  affirmed, 
and  that  in  the  second  reversed. 

In  Anderson-TuUy  Co.  et  al.  t.  Thompson 
et  al.: 
Brown  &  Anderson,  of  Memphis,  for  appe- 
lant.   Tbos.  M.  Scruggs,  of  Memphis,  for  ap- 
pellee. 

In  State  ex  rel.  Thompson  y.  Tate: 

T.  M.  Scruggs,  of  Memphis,  for  appellant. 
Brown  &  Anderson,  of  Memphis,  for  appellee. 

FANCHER,  J.  The  question  presented  in 
each  of  these  cases,  which  were  tried  to- 
gether, Is  whether  or  not  the  chancery  court 
had  Jurisdiction  to  enjoin  the  defendants  E. 
D.,  J.  M.,  and  Frank  Thompson  from  Inter- 
fering with  complainants  Anderson-Tully 
Company,  their  agents,  servants,  and  em- 
ployes, from  removing  timber  cut  from  cer- 
tain lands  In  the  state  of  Arkansas.  The 
Anderson-Tuliy  Company  had  conveyed  to 
defendants  theae  lands,  reserving  the  right 
to  cut  and  remove  the  merchantable  timber 
therefrom  until  January  1,  1914. 


It  was  charged  that  the  Thompsons,  for 
the  purpose  of  delaying  the  cutting  and  re- 
moving of  the  timber,  had  leased  all  available 
landing  points  along  the  Mississippi  river,  it 
appearing  that  the  lands  lie  along  the  river, 
and  that  the  only  means  of  removing  the 
timber  was  by  access  to  the  river ;  that  in 
addition  to  securing  the  landing  points,  de- 
fendants had  obstructed  a  bridge,  which  was 
used  as  a  means  of  getting  the  timber  out,  by 
building  a  wire  fence  across  it,  and  had 
threatened  that  the  servants  and  employee  of 
complainants  would  be  arrested  or  bodily  in- 
jured if  they  continued  to  use  the  means  pro- 
vided to  get  the  timber  out,  and  by  otherwise 
obstructing  the  removal  thereof  within  the 
time  stipulated  in  the  deed. 

It  was  charged  that  these  obstructive  meas- 
ures were  resorted  to  in  order  that  defend- 
ants might  hecome  the  owners  of  the  timber 
left  on  the  land.  The  bill  prayed  for  an 
injunction  restraining  these  various  acts  of 
the  defendants.  Flat  was  obtained  and  the 
injunction  issued  and  executed. 

The  bill  was  filed  in  August,  1913.  On 
January  7,  1914,  an  amended  and  supple- 
mental bill  was  filed  by  complainants,  alleg- 
ing that  they  had  been  delayed  more  than  a 
month  in  their  work  on  account  of  these 
interferences,  setting  out  the  various  means 
resorted  to,  and  charging  that  since  the  filing 
of  the  bUl  and  notwithstanding  the  injunc- 
tion the  defendants  had  continued  threaten- 
ing the  use  of  a  shotgun  if  the  agent  of  com- 
plainants should  attempt  to  go  upon  the 
lands,  and  that  they  did  not  intend  to  permit 
any  more  hauling  from  the  land. 

It  was  stated  that  approximately  400,000 
feet  of  timber  was  cut  lying  on  the  ground, 
which  was  personal  property  under  the  laws 
of  Arkansas,  and  complainants  prayed  the 
court  for  an  extension  of  30  dL&ye'  time  with- 
in which  to  remove  the  logs,  and  for  injunc- 
tion. Further  Injunction  was  issued,  direct- 
ing defendants  to  refrain  from  interfering  in 
any  manner  with  the  Anderson-Tully  Com- 
pany in  the  removal  of  the  timber  cut  before 
December  Slst,  which  was  still  on  the  lands, 
and  also  directing  that  complainants  should 
have  time  until  further  order  by  the  court  to 
go  upon  the  lands  and  remove  the  timber 
which  bad  already  been  cut. 

At  a  later  date,  complainants  filed  a  peti- 
tion, charging  that  defendants,  their  agents 
and  employes,  had  violated  this  injunction 
by  going  upon  the  lands  with  shotguns  and 
threats  to  kill,  and  disorganized  and  demoral- 
ized the  work  and  prevented  the  removal  ol 
the  timber.  Another  petition  was  filed  later, 
alleging  similar  acts  of  disobedience,  and 
stating  that  the  defendants  had  been  arrested 
and  tried  under  the  first  Injunction  and  found 
guilty  of  contempt  of  court,  but  upon  their 
promise  to  cease  interfering,  no  decree  had 
been  entered;  that,  notwithstanding  this, 
they  had  continued  these  acts  of  interference, 


ig — -Wnf  otber  cases  see  same  tople  and  KBT-NUMBBR  in  &11  Key-Numbered  Digests  and  Indexes 
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and  a  second  attachment  was  asked  for, 
which  was  granted  by  the  chancellor.  On  the 
hearing  of  this  attachment,  defendants  were 
found  guilty  of  contempt  of  court,  and  a  fine 
of  $30  was  Imposed  on  each  of  the  three  de- 
fendants, who  were  also  ccmmitted  to  the 
Jail  In  Shelby  county,  there  to  remain  until 
such  time  as  they  should  purge  themselves 
of  contempt,  by  causing  their  agents  to  be 
removed  from  the  premises  so  as  not  to 
interfere  with  the  further  removal  of  the 
timber. 

On  the  same  day,  a  petition  for  writ  of 
habeas  corpus  was  filed  by  defendants  in  the 
probate  court  of  Shelby  county,  attacking  the 
lurisdiction  of  the  chancery  court  to  adjudge 
defendants  guilty  of  contempt,  and  seeking 
their  release.  The  writ  was  issued  and 
served,  and  defendants  in  the  chancery  case 
were  discharged.  From  the  order  In  the 
chancery  case,  the  defendants  appealed,  and 
from  the  order  in  the  probate  court  the  de- 
fendant T.  6.  Tate,  sheriff,  appealed.  So, 
as  heretofore  stated,  the  only  question  made 
in  these  causes  is  whether  the  chancery  court 
bad  Jurisdiction  to  grant  the  Injunction. 

It  is  conceded  that  the  evidence  is  sufficient 
to  justify  the  court  in  proceeding  to  punish 
for  contempt 

Counsel  for  the  Thompsons  take  the  posi- 
tion that  the  court  had  no  Jurisdiction  to  en- 
join the  doing  or  retraining  from  doing  of 
things  outside  the  state.  The  Thompsons 
rely  very  largely  ujion  the  opinion  of  the 
court  in  Telegraph  Company  v.  Railway,  8 
Baxter,  54.  In  that  case  injunction  was  re- 
fused on  the  ground  that  the  court  could  not 
enforce  its  decrees  against  agents  of  the  de- 
fendant in  the  state  of  Georgia.  The  in- 
junction required  that  the  railway  company 
permit  the  agents  of  the  Western  Union 
Telegraph  Company  to  occupy  and  use  the 
offices  of  the  railway  company  in  doing 
business.  The  right  was  claimed  under  a  cer- 
tain contract  for  the  telegraph  company  to 
use  the  buildings  and  depots  of  the  railway 
company  in  the  sending  of  messages  and  the 
doing  of  other  business,  and  it  was  charged 
that  the  railway  company  had  failed  to  pay 
the  telegraph  company  for  messages  received 
in  accordance  with  the  contract,  the  line  of 
road  running  from  Atlanta  to  Chattanooga. 
The  suit  was  brought  in  Hamilton  couuty, 
Tenn.  It  was  held  that  the  Injunction  was 
proper  so  far  as  the  company  or  its  agents 
were  within  the  state  of  Tennessee,  and  the 
chancellor  was  affirmed  in  his  refusal  to  en- 
join as  to  agents  and  property  in  the  state 
of  Georgia.  It  wojs  held  that  the  court 
would  take  Jurisdiction  to  enforce  a  contract 
respecting  lands  lying  beyond  its  Jurisdiction 
when  it  has  Jurisdiction  of  the  parties  and 
can  act  in  personam  in  the  enforcement  of 
its  decrees,  but  that  it  will  not  take  Jurlsdic- 
tlon  when  full  and  complete  relief  cannot  be 
granted  and  enforced  without  the  exercise  of 
authority  over  property  situated  in  another 
state. 


The  principles  stated  in  the  case  in  8 
Baxter,  cited  above,  are  not  at  variance  with 
the  well-settled  law  upon  the  subject.  Our 
courts  in  Tennessee  have  often  held  that  an 
injunction  may  issue  in  chancery  to  compel 
the  specific  performance  of  contracts  or  the 
esecution  of  deeds  respecting  lands  lying  be- 
yond the  Jurisdiction  of  the  court. 

In  the  noted  case  of  Pena  v.  Lord  Balti- 
more, 1  Vezey,  148,  the  Chancellor  of  Ehig- 
land  decreed  the  specific  performance  of  a 
contract  respecting  lands  lying  in  North 
America.  It  was  objected  that  the  court 
could  not  enforce  its  decree  in  rem,  but  the 
Chancellor  gave  no  weight  to  the  argument, 
saying  that  the  strict  primary  decree  of  a 
court  of  equity  is  in  personam,  and  may 
be  enforced  in  all  cases  where  the  person  is 
within  its  Jurisdiction. 

Chief  Justice  Marshall  in  Massle  v.  Watts, 
8  Crunch,  148,  8  U  Ed.  181,  after  citing  Penn 
V.  Lord  Baltimore,  supra,  Arglosse  v.  Mus- 
champ,  1  Vernon,  75,  Earl  of  Kildare  v.  Sir 
Morrice  Eustace  and  Fitzgerald,  1  Vernon, 
419,  and  Toller  v.  Carteret,  2  Vernon,  4^4, 
In  all  of  which  rights  were  enforced  In  Eng- 
land affecting  real  estate  lying  in  other  Juris- 
dictions, said: 

"Upon  the  authority  of  these  cases,  and  of 
others  which  are  to  be  found  in  the  books,  as 
well  as  upon  general  principles,  this  court  is  of 
opinion  that,  in  a  case  of  fraud,  of  trust,  or  of 
contract,  the  jurisdiction  of  a  court  of  chancery 
is  sustainable  wherever  the  person  be  found, 
although  lands  not  within  the  jurisdiction  of 
that  court  may  be  affected  by  the  decree.  The 
inquiry,  therefore,  will  be  whether  this  be  an 
unmixed  question  of  title,  or  a  case  of  fraud, 
trust,  or  contract" 

There  are  many  cases  of  high  authority 
holding  to  this  doctrine.  For  the  purpose  of 
illustration,  it  will  be  sufficient  to  cite  the 
following:  Watkins  v.  Holman,  16  Peters, 
25,  10  L.  Ed.  873;  Watts  v.  Waddle,  6  Pe- 
ters, 389,  8  L.  Ed.  437 ;  Pennoyer  v.  Neff,  95 
U.  S.  723,  24  L.  Ed.  565 ;  Burnley  v.  Steveo- 
son,  24  Ohio  St.  478,  15  Am.  Rep.  321 ;  Seizas 
V.  King,  39  La.  Ann.  510,  2  South.  416 ;  Works 
on  Courts  and  Their  Jurisdiction,  pp.  32,  3$:; 
Johnson  v.  Kimbro,  3  Head,  557,  75  Am.  Dee. 
781;  Miller  v.  Blrdsong,  7  Bast  531;  W. 
U.  Tel.  Co.  V.  W.  &  A.  R.  R.  Co.,  8  Baxt 
54-61;  Kirklin  v.  Atlas  Svgs.  &  Loan  Ass'n 
(Tenn.  Ch.  App.)  60  S.  W.  149. 

[1]  Where  a  suit  is  to  try  title  or  recov- 
er possession  of  land  so  that  the  process  of 
the  court  in  the  enforcement  of  its  decrees 
would  have  to  act  upon  the  property,  the  ac- 
tion Is  local  and  not  transitory.  The  Jurla- 
diction  in  such  case  is  where  the  land  is  idt- 
uated.  Equity  will  not  take  JurisdictioD 
where  the  court  cannot  grant  complete  relief, 
except  by  undertaking  authority  over  prop- 
erty lying  beyond  its  Jurisdiction.  If  a  court 
would  be  powerless  to  punish  for  contempt 
of  its  authority  it  will  not  enjoin. 

It  has  also  been  frequently  heUd  that  in 
actions  for  trespass  or  injury  threatened  or 
done  to  real  estate  where  it  directly  affects 
the  property  itself,  the  action  is  purely  to- 
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cal.  Miss.  &  Mo.  R.  R.  Co.  V.  Ward,  67  U. 
S.  485,  17  L.  Ed.  311:  Nor.  Ind.  R.  R.  Co. 
V.  Mich.  Cent  R.  R,  Co.,  66  U.  S.  232,  14  L. 
Ed.  674 ;  SaltOD  Sea  Cases,  172  Fed.  792,  97 
C.  C.  A.  214;  Great  Fallfl  Mfg.  Co.  ▼.  Wor- 
ster,  23  N.  H.  462. 

A  case  very  closely  In  point  was  decided  by 
the  former  court  of  chancery  appeals  of  this 
state  In  an  opinion  delivered  by  Mr.  Justice 
Wilson,  which  was  confirmed  oraMy  by  the 
Supreme  Court  The  parties  to  a  suit  in 
equity  to  restrain  the  defendant  from  inter- 
fering with  the  possession  of  certain  real  es- 
tate alleged  to  be  owned  by  the  complainants 
were  before  the  court,  and  it  was  held  that 
the  court  had  power  to  grant  the  relief  pray- 
ed for,  although  the  land  in  question  was 
situated  In  another  state.  Kirklin  v.  Atlas 
Savings  Association  (Tenn.  Ch.  App.)  60  S. 
W.  149. 

This  court  had  occasion  to  pass  upon  a 
question  somewhat  similar  to  that  now  be- 
fore the  court  in  the  recent  case  of  Mattix  v. 
Swepston,  127  Tenn.  693,  155  S.  W.  928,  the 
opinion  in  that  case  being  rendered  by  Mr. 
Justice  Lansden.  The  plaintiffs  had  bought 
a  boundary  of  timber  in  Crittenden  county. 
Ark.,  from  one  Maudlin.  The  contract  gave 
the  plaintifTs  five  years  in  which  to  cut  and 
remove  the  timber,  and  also  granted  them 
the  right  of  way  over  adjacent  lands  of 
Maudlin  for  the  purpose  of  hauling  the  tim- 
ber when  cut  over  Maudlin's  lands  to  the 
railroad.  The  plaintiffs  entered  into  posses- 
sion of  the  land,  and  cut  and  removed  the 
timber  under  their  contract  for  about  one 
year,  when  Maudlin  leased  the  lands  over 
which  plaintiffs  had  acquired  the  right  of 
way,  to  defendant  Swepston.  The  latter  ob- 
structed the  right  of  way  over  which  plain- 
tiffs had  an  easement,  and  by  threats  of  vio- 
lence maintained  the  obstruction  and  pre- 
vented plaintiffs  from  using  the  right  of 
way,  as  a  result  of  which  they  were  unable 
to  cut  and  remove  the  timber,  and  for  this 
injury  they  sued  in  an  action  of  damages. 
The  question  in  the  case  was  as  to  whether 
the  action  was  transitory  and  could  be  main- 
tained in  this  state,  where  the  defendant 
was  found.  It  was  held  that  the  plaintiffs' 
right  to  use  the  way  was  in  privity  of  con- 
tract with  the  owner,  and  not  in  privity  of 
estate  or  title;  that  it  was  merely  appurte- 
nant to  the  right  to  cut  and  remove  the  tim- 
ber; and  that  the  cause  of  action  did  not 
consist  alone  of  the  defendant's  wrongful 
conduct  concerning  the  real  estate,  but  em- 
braced plaintiffs'  right  under  the  contract, 
which  was  destroyed  by  the  defendant's  mis- 
conduct. It  was  held  that  this  was  very  dif- 
ferent from  a  case  of  injury  to  real  estate, 
and  that  damages  could  be  recovered  on  the 
ground  that  defendant  by  "personal  act  bad 
injured  plaintiff's  business. 

[2]  The  complaint  la  not  of  anything  af- 


fecting the  real  estate  In  mch  way  as  that 
the  process  of  the  court  would  bare  to  <q>- 
erate  npon  the  property,  but  the  acts  here 
complained  of  are  so  far  personal  in  their 
nature  that  the  mere  ceasing  of  personal  ac- 
tion or  the  withdrawal  of  the  pers<m  from 
the  property  or  rights  of  way  will  effect  the 
remedy.  The  defendants  are  personally  be- 
fore  the  court,  and  the  court  may  direct  their 
personal  movements,  even  though  such  move- 
ments in  a  way  affect  rights  growing  out  of 
real  estate.  When  a  court  directs  that  a  deed 
be  executed  conveying  real  estate  by  a  par- 
ty before  the  court,  it  will  operate  even  to 
the  extent  of  changing  the  title  to  the  land. 
Nevertheless,  the  action  of  the  party  is  one 
of  a  personal  nature.  The  court  will  com- 
pel this  personal  act  because  it  has  Jurisdic- 
tion of  the  person  and  can  direct  his  move- 
ments. There  is  no  difference  In  principle 
in  directing  that  these  defendants  cease  from 
interference  by  threats  of  intimidation  and 
obstruction  of  rights  of  way,  to  those  well- 
recognized  acts  affecting  real  estate  which 
may  be  directed  by  the  courts. 

As  hereinbefore  pointed  out,  these  de- 
fendants had  the  control  of  their  agents  and 
could  say  to  them,  "Ton  must  cease  from  in- 
terference with  the  complainants'  right  to 
remove  this  timber,"  and  it  would  be  done. 
In  fact,  without  their  instruction,  none  of 
the  acta  complained  of  would  have  been  done. 
When  the  defendants  cease  activity  and  di- 
rect that  persons  under  their  control  like- 
wise desist  from  interference  with  complain- 
ants' rights,  there  will  be  nothing  left  to 
prevent  their  removing  the  timber. 

The  acts  of  interference  complained  of 
were  fraudulent  in  their  nature,  being  in 
violation  of  contract  rights  existing  between 
the  parties,  and  alleged  to  have  been  commit- 
ted for  the  purpose  of  preventing  the  re- 
moval of  timber  until  the  time  expired,  un- 
der the  contract,  so  It  would  then  become 
the  property  of  defendants.  If,  therefore, 
the  question  be  determined  by  the  rule  laid 
down  by  Chief  Justice  Marshall,  as  we  think 
it  fairly  may,  "whether  this  be  an  unmixed 
question  of  title  or  a  case  of  fraud,  trust,  or 
contract,"  we  conclude  at  once  that  it  does 
not  involve  title,  but  is  dlearly  a  case  of  per- 
sonal rights  under  contract,  involving  fraud 
of  the  parties.  It  was  clearly  within  the 
duty  and  power  of  the  chancery  court  to 
grant  the  Injunction. 

The  probate  court  committed  a  grave  error 
in  undertaking  to  review  and  prevent  the 
chancery  court's  authority  In  the  punish- 
ment of  wlUful  offenders,  guilty  of  repeated 
violations  of  its  injunction,  under  the  cir- 
cumstances. 

The  Court  of  Civil  Appeals  was  correct  in 
affirming  the  action  of  the  chancellor  and 
reversing  the  order  of  the  probate  court 
The  writ  of  certiorari  Is  therefore  denied. 
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TATB,  SherlO,  t.  STATE  ex  nd.  BAINE. 

EAINE  ▼.  STATE. 

(Supreme  Court  of  Tennessee.    May  29,  1915.) 

1.  CoNTXKFT  €=>9— Publications  Relating 
TO  Pkrdino  Litioation— Powkb  of  Coubt. 

It  is  the  inherent  right  and  power  of  courts 
to  punish  for  contempt  publishers  of  newspa- 
pers who,  pending  the  trial  of  a  case  print  mat- 
ter for  public  circulation  which  is  calculated  to 
impede,  embarrass,  or  affect  the  orderly  trial 
and  disposition  of  the  case  being  beard. 

[Ed.  Note. — ^For  other  cases,  see  Contempt, 
Cent.  Dig.  S|  8,  15-18;    Dec.  Dig.  «S=99.} 

2.  Contempt  ®=39— Pdblioationb  Bklatino 
TO  Pekdino  LmoATioN— Powkb  of  Coubt 
—Statute. 

Under  Shannon's  Code,  S  5918,  regulating 
the  power  of  the  courts  to  punish  for  con- 
tempts, where,  during  the  pendency  of  a  widely 
followed  will  case,  the  defendants  newspaper 
published  a  scare-head  article,  relating  to  the 
withholding  from  evidence  by  the  court,  after 
the  jury  had  retired,  of  affidavits  by  a  subscrib- 
ing witness  to  the  will,  which  article  suggested 
that  such  subscribing  witness  had  gone  over  to 
the  contestants,  which  must  have  come  to  th(( 
knowledge  of  the  jury,  and  so  was  calculated  to 
destroy  the  effect  of  his  previous  testimony  fa- 
Toring  the  will,  such  publication  was  within  the 
statutory  power  of  Uie  court  to  punish  as  a 
contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  IS  8,  15-18 ;    Dec.  Dig.  ®=>9.] 

S.  Contempt  «:=>9— Publications  Relating 
to  Pending  Litigation— Poweb  of  Coubt 
—Violation  ot  Obdeb. 

The  power  of  the  court  to  punish  for  con- 
tempt one  publishing,  during  the  pendency  of 
litigation,  matter  tending  to  hinder  or  embar- 
rass the  court  in  the  discharge  of  its  functions 
is  not  dependent  upon  any  preliminary  order 
forbidding  such  publication  being  served  by  the 
court  upon  the  publisher,  since  one  violating  the 
law  becomes  amenable  to  punishment  irrespec- 
tive of  previous  warning. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  H  8,  16-18;   Dec  Dig.  «=»9.] 

Certiorari  to  Court  ot  Civil  Appeals. 

Application  by  the  State,  on  the  relation  of 
Gilbert  D.  Ralne,  for  writ  of  habeas  corpus, 
and  proceedings  by  the  State  against  Balne 
for  contempt  order,  holding  him  guilty  of 
contempt,  was  reversed  by  the  Court  of  CivU 
Appeals,  and  the  State  brings  certiorari. 
Judgment  for  relator  In  habeas  corpus  pro- 
ceeding and  the  State  brings  certiorari. 
Jfndgment  In  the  contempt  proceedings  re- 
versed, and  the  case  remanded,  with  direc- 
tions, and  Judgment  In  habeas  corpus  pro- 
ceedings reversed  and  proceedings  dismissed. 

G.  T.  Fltzhngb  and  Canithers  Ewing,  both 
of  Memphis,  for  Tate.  W.  G.  Cavett  and  T. 
K.  Rlddlck,  both  of  Memphis,  for  Ralne. 

6REIBN,  J.  These  two  cases  Involve  a 
contempt  proceeding  against  Gilbert  D. 
Balne,  publisher  of  the  News- Scimitar,  a 
Memphis  newspaper.  He  was  adjudged 
gnllty  of  contempt  by  one  of  the  circuit 
courts  of  Memphis.  This  order  was  revers- 
ed by  the  Court  ot  Civil  Appeals,  and  the 
cases  are  before  ns  on  petitions  for  certio- 
rari.   These  cases  come  Into  this  court  near 


the  close  of  the  last  term.  They  were  heard 
along  with  other  cases,  Sballer  t.  Garrett, 
130  Tenn.  473,  171  S.  W.  486,  and  Murrell  v. 
Rich,  131  Tenn.  — ,  175  S.  W.  420,  Involving 
the  vaUdity  of  the  wiU  of  CafoUne  Cloth. 
The  questions  raised  In  the  contempt  pro- 
ceeding were  insufficiently  presented  at  the 
last  term,  owing  to  a  lack  of  time.  Inas- 
much as  these  questions  were  of  Importance 
and  all  parties  Interested  In  their  correct  de- 
termination, the  court  thought  It  proper  to 
carry  the  matter  over  until  the  present  term. 
It  has  now  been  fully  argued  before  us. 

During  the  trial  of  the  case  of  Murrell  v. 
Rich,  in  the  circuit  court  of  Shelby  county, 
division  III,  which  Involved  the  validity  of 
the  will  referred  to,  and  which  was  a  case 
exciting  much  public  Interest,  certain  affi- 
davits were  filed  In  the  cause  after  the  proof 
was  all  In  and  argument  had  begun.  These 
affidavits  were  filed  by  J.  H.  Lenow,  a  sub- 
scribing witness  to  the  will  which  was  being 
contested,  and  J.  H.  Malone,  of  counsel  for 
the  contestants.  Certain  matters  were  pre- 
sented In  the  affidavits  upon  which  It  ia  un- 
necessary to  comment,  and  It  was  requested 
that  the  hearing  of  evidence  be  reopened. 

These  affidavits  were  brought  before  the 
court  during  the  absence  of  the  Jury.  The 
court  declined  to  permit  a  reopening  of  the 
case  and  the  introduction  of  any  further  tes- 
timony, and,  in  order  to  avoid  any  Improper 
influence  upon  the  Jury,  took  steps  to  prevent 
the  contents  of  such  affidavits  from  coming 
to  the  knowledge  of  the  Jury. 

The  court  addressed  an  order  to  the  pub- 
lishers of  newspapers  In  the  city  of  Mem- 
phis, instructing  them  not  to  make  any  pub- 
lication that  would  directly  or  indirectly  fur- 
nish Information  as  to  the  affidavits  This 
order  was  served  on  the  newspaper  men,  but 
on  the  same  day  the  News-Scimitar,  an  aft- 
ernoon paper,  printed  an  article  which 
brought  about  this  proceeding.  The  article 
was  printed  under  a  headline  which  extend- 
ed entirely  across  the  front  page  of  the  pa- 
per as  follows: 

"Court  Orders  News   Suppressed." 

Then  followed  a  subheading  in  large  type: 

"Injunction  Served  on  the  News-Scimitar  Be- 

?|uirinK  that  Mysterious  Affidavit  be  Withheld 
rom  Public— Document  Locked  in  Vault." 

Below  these  headlines  appeared  the  fol- 
lowing news  story: 

"Mysterious  affidavits  pertaining  to  the  Cloth 
will  case,  which  were  filed  Monday  morning  in 
the  office  of  the  circuit  court  clerk,  resulted  in 
the  issuance  of  an  injunction  b;^  Judge  Pittman, 
who  is  trying  issues  of  the  'missing  pages'  will 
of  the  late  Mrs.  Caroline  Cloth.  The  order  re- 
strains any  of  the  newspapers  publishing  in  the 
City  of  Memphis  from  publishing  directly  or 
indirectly,  any  information  pertaining  to  such 
matters. 

"The  nature  of  the  affidavits  remains  a  pro- 
found secret.  On  the  order  of  Judge  Pittman 
they  were  placed  in  a  vault  in  the  circuit  court 
clerk's  office,  and  were  not  accessible  to  the 
News-Scimitar  Monday.  As  arguments  in  the 
'missing  pages'  will  case  had  already  been  start- 
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ed,  and  testimony  conclnded  three  days  ago,  the 
dSdavits  were  not  admitted  as  evidence  before 
tbe  jury, 

"  'J,  H.  Lenow,'  mentioned  in  Judge  Pitt- 
man's  injunction,  is  supposed  to  have  l>een  a 
subscribing  witness  to  the  'missing  pages'  will. 
Attorney  J.  H.  Malone,  who  filed  the  affidavits, 
represents  counsel  opposing  the  wilL 

"It  is  understood  that  Judge  Pittman's  order 
to  enjoin  publication  of  the  afBdavits  was  done 
with  the  intention  of  preventing  an  exposure  of 
the  document's  allegations,  which  were  given 
free  circulation  on  the  streets  Monday  by  gos- 
sipers.  Both  sides  agreed  to  the  ruljng,  and  the 
affidavits  were  accordingly  ordered  withheld 
from  the  public." 

After  tbis  publication  the  court  cited  Gil- 
bert D.  Kaine  for  contempt  He  appeared 
and  acknowledged  the  service  of  the  order 
referred  to  and  accepted  full  responsibility 
for  the  pablicatlon  in  his  paper.  He  claimed 
that  he  was  within  his  constitutional  rights 
in  printing  the  article,  and  that  the  court 
had  no  power  to  prevent  such  a  publication 
and  was  without  power  to  punish  him  there- 
for. 

Upon  consideration  of  the  matter  the  court 
Imposed  a  fine  and  a  Jail  sentence.  The  re- 
spondent later  sued  out  a  writ  of  error  to 
review  this  action  of  the  court. 

This  writ  of  error  la  styled  "Gilbert  D. 
Raine  v.  State  of  Tennessee."  T.  G.  Tate  v. 
State  of  Tennessee  ez  rel.  Gilbert  D.  Raine, 
was  a  habeas  corpus  proceeding  Instituted  by 
the  respondent  In  the  same  matter.  These 
two  cases  have  been  consolidated  and  heard 
together,  and  what  will  be  said  herein  ap- 
plies equally  to  both  cases. 

[1]  There  can  be  no  doubt  of  the  right  of 
courts  to  punish  for  contempt  publishers  of 
newspapers  who,  pending  the  trial  of  a  case, 
print  matter  for  public  circulation  which  Is 
calculated  to  impede,  embarrass,  or  affect 
the  orderly  trial  and  disposition  of  the  case 
being  hoard.  This  power  is  fully  recognized 
in  our  own  case  of  State  v.  Galloway,  5 
Cold.  (45  Tenn.)  326,  98  Am.  Dec.  404.  There 
is  no  dissension  whatever  In  the  authorities 
as  to  this  iwwer  of  the  courts. 

"The  object  of  preventing  and,  if  necessary, 
to  punish,  publications  calculated  to  affect  prej- 
udicially the  interest  of  suitors  is  that  there  may 
be  a  fair  trial;  that  the  stream  of  justice  shall 
be  allowed  to  flow  unruffled  by  extraneous  in- 
fluences." Regine  v.  Wilkinson,  41  U.  C.  Q. 
B.,  47. 

"The  reason  why  the  publication  of  articles 
like  those  with  which  we  have  to  deal  is  treat- 
ed as  contempt  of  court,  is  because  their  ten- 
dency, and  sometimes  their  object,  is  to  deprive 
the  court  of  the  power  of  doing  that  which  is 
the  end  for  which  it  exists,— namely,  to  admin- 
ister justice  fully,  impartially  and  with  refer- 
ence solely  to  the  facts  judicially  brought  be- 
fore it  Their  tendency  is  to  reduce  the  court 
which  has  to  try  the  case  to  impotence  so  far  as 
the  effectual  elimination  of  prejudice  and  pre- 
possession is  concerned.  It  is  difficult  to  con- 
ceive an  apter  description  of  such  conduct  than 
as  conveyed  by  the  expression,  'contempt  of 
court.'  "     Rex  v.  Parke,  2  K.  B.,  432.    (1903.) 

Considering  the  right  of  the  courts  of  this 
country  to  hold  In  contempt  publishers  so 
interfering  with  pending  cases,  In  view  of  the 
constitutional  guaranties  prevailing  in  every 


state  as  to  the  freedom  of  speech  and  free- 
dom of  press,  the  Supreme  Oourt  of  Califor- 
nia has  observed: 

The  "liberty  of  the  press  must  not  be  con- 
founded with  mere  license.  Liberty  of  the  press 
stops  where  a  further  exercise  would  invade  the 
rights  of  others.  This  provision  of  the  Consti- 
tution does  not  authorize  the  usurpation  of  the 
functions  of  the  courts.  Under  the  plea  of  the 
liberty  of  the  press,  a  newspaper  has  no  right 
to  assail  litigants  during  the  progress  of  a  trial. 
intimidate  witnesses,  dictate  verdicts  or  judg- 
ments, or  spread  before  juries  its  opinion  on  the 
merits  of  cases  which  are  on  triaL  As  stated 
before,  what  may  be  spoken  may  be  written; 
and  the  converse  of  the  proposition  is  true  that 
what  may  not  be  spoken  under  such  circum- 
stances may  not  be  written."  In  re  Shortridge, 
99  Cal.  52«,  34  Pac  227,  21  >*  B.  A.  7^5,  37 
Am.  St  Sep.  78. 

The  Supreme  Court  of  the  United  States 
has  fully  sustained  the  power  of  the  courts 
so  to  deal  with  publishers  of  objectionable 
articles  pending  the  trial  of  a  cause,  and  has 
said: 

"A  publication  likely  to  reach  the  eyes  of  a 
jury,  declaring  a  witness  in  a  pending  cause  a 
perjurer,  would  be  none  the  less  a  contempt  that 
it  was  true.  It  would  tend  to  obstruct  the  ad- 
ministration of  justice,  because  even  a  correct 
conclusion  is  not  to  be  reached  or  helped  in 
that  way,  if  our  system  of  trials  is  to  be  main- 
tained. The  theory  of  our  system  is  that  the 
conclusions  to  be  reached  in  a  case  will  be  in- 
duced only  by  evidence  and  argument  in  open 
court,  and  not  by  any  outside  influence,  ♦  •  * 
of  private  talk  or  public  print."  Patterson  v. 
Colorado  ez  rel.  Attorney  General,  205  U.  S. 
454,  27  Sup.  Ct.  656,  51  L.  Ed.  879,  10  Ann. 
Cas.  689. 

The  general  result  of  all  the  cases  is  thus 
summarized  in  the  Cyclopedia  of  Law: 

"Publications  concerning  a  pending  case,  trial, 
or  judicial  investigation  calculated  to  prejudice 
or  prevent  fair  and  impartial  action,  which  seek 
to  influence  judicial  action  by  threats  or  other 
form  of  intimidation,  which  reflect  upon  the 
court,  counsel,  parties,  or  witnesses  respecting 
the  case,  or  which  tend  to  corrupt  or  embarrass 
the  due  administration  of  justice,  constitute 
contempt  The  criminal  intent  of  such  publica- 
tions is  immaterial."    9  Cyc.  20,  and  cases  cited. 

For  further  authorities  see  cases  collected 
In  a  note  under  Globe  Newspaper  Co.  v. 
Commonwealth,  188  Mass.  449,  as  reported  In 
3  Ann.  Cas.  761. 

The  liberty  of  the  press  Is  not  a  more 
sacred  right  than  the  right  to  a  fair  and  Im- 
partial trial,  which  the  Constitution  guar- 
antees to  all  litigants.  If  the  newspapers  are 
permitted  at  will  to  comment  on  pending 
cases  and  to  bring  to  the  attention  of  the 
Jurors  sensational  rumors  and  matters  which 
cannot  properly  be  considered  in  Oie  deter- 
mination of  the  issues  before  them,  there  cpn 
be  no  such  trial.  That  such  publications  can 
be  made  with  Impunity  Is  not  asserted  in  any 
Jurisdiction,  so  far  as  we  know.  The  courts 
must  be  empowered  to  keep  Jurors  from  Im- 
proper Influence  pending  their  deliberations. 

It  has  been  said  in  two  of  our  cases  that 
the  power  to  punish  for  contempt  In  Ten- 
nessee Is  purely  statutory.  State  t.  Gallo- 
way, 5  Cold.  (45  Tenn.)  326,  98  Am.  Dec.  404 ; 
Scott  V.  State,  109  Tenn.  390,  71  S.  W.  824. 
Our  statutes  do  declare  that  contempts  shall 
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not  be  punished  except  as  therein  provided. 
Shannon's  Code,  {  5918  et  sea.,  but  see  Gra- 
ham v.  WUllamson,  128  Tenn.  721,  723,  164 
S.  W.  781. 

Whether  this  attempted  limitation  of  the 
courts'  power  to  punish  contempts  is  valid 
legislation  we  need  not  here  determine.  It 
has  been  held  In  several  cases  that  the  right 
of  the  courts  to  pnnlsh  for  contempt  was— 
"founded  upon  the  principle,  which  is  coeval 
with  the  existence  of  the  courts,  and  as  neces- 
sary as  the  right  of  self-protection,  that  it  Is 
a  necessary  incident  to  the  execution  of  the 
powers  conferred  upon  the  court,  and  is  nec- 
essary to  maintain  its  dignity,  if  not  its  very 
existence.  It  exists  independently  of  statute. 
The  legislative  department  may  regulate  the  pro- 
cedure and  enlarge  the  power,  but  it  cannot, 
without  trencliing  upon  the  constitutional  pow- 
ers of  the  court  destroying  the  autonomy  of  that 
system  of  checks  and  balances  which  is  one 
of  the  chief  features  of  our  triple  •  •  •  form 
of  government,  fetter  the  power  itself."  In  re 
Shortrid!?e,  99  Cal.  526,  34  Pac.  227,  21  L.  R, 
A.  755,  37  Am.  St  Rep.  78. 

See,  also.  State  v.  Morrill,  16  Ark.  384; 
Curtwrlght's  Case,  114  Mass.  230 ;  Tinsley  v. 
Anderson,  171  U.  8.  101,  18  Sup.  Ct  805,  43 
h.  Ed.  91. 

[2]  The  statute  abundantly  Justified  the  ac- 
tion of  the  circidt  court,  however,  herein, 
and  it  was  not  necessary  to  resort  to  any  in- 
herent power. 

Section  5918  of  Shannon's  Code  is  as  fol* 
lows: 

"The  power  of  the  several  courts  of  this  state 
to  issue  attachments,  and  inflict  punishments  for 
contempts  of  court,  shall  not  be  construed  to 
extend  to  any  except  the  following  cases. 

"(1)  The  willful  misbehavior  of  any  person  in 
the  presence  of  the  court,  or  so  near  thereto  as 
to  obstruct  the  administration  of  justice. 

"(2)  The  willful  misbehavior  of  any  of  the 
officers  of  said  courts,  In  their  official  transac- 
tions. 

"(3)  The  willful  disobedience  or  resistance  of 
any  officer  of  the  said  courts,  party,  juror,  wit- 
ness, or  any  other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  said 
courts. 

"(4)  Abuse  of,  or  unlawful  interference  with 
the  process  or  proceedings  of  the  court. 

"(o)  Willfully  conversing  with  jurors  in  rela- 
tion to  the  merits  of  the  cause  in  the  trial  of 
which  they  are  engaged,  or  otherwise  tampering 
with  them. 

"(6)  Any  other  act  or  omission  declared  a  con- 
tempt by  law." 

The  publication  made  by  the  News-Scimitar 
in  this  case  was  properly  dealt  with  by  the 
court  under  the  statute,  and  the  power  of  the 
court  so  to  act  may  be  referred  to  several 
of  the  subsections  of  5918  of  Shannon's  Code. 
The  publication  in  question,  under  the  dr- 
cumstances  of  this  cose,  was  certainly  an 
unlawful  interference  with  the  proceedings 
of  the  court    Subsection  4. 

It  is  liard  to  conceive  of  any  publication 
more  likely  to  improperly  affect  a  Jury  than 
the  one  for  which  the  editor  of  the  News- 
Sdmltar  has  been  called  on  to  answer  herein. 

In  the  first  place,  the  article  printed  seems 
to  have  been  displayed  and  rendered  much 
m(H«  conspicuous  than  its  value  as  a  news 
item  would  have  Justified.    The  first  head- 


line extended  entirely  across  the  front  page 
of  the  paper,  and  the  subheading  was  in  ex- 
tra large  type,  and  the  article  Itself  was 
printed  In  type  about  twice  as  large  as  was 
used  In  the  body  of  the  paper  elsewhere.  It 
was  utterly  Impossible  for  this  story  to  have 
escaped  the  notice  of  some  of  the  Jurors.  The 
case  on  trial  was  a  civil  case,  the  Jury  was 
not  under  restraint,  and  most  of  them,  no 
doubt,  read  the  newspapers. 

The  publication  indicated  that  some  mys- 
terious matters  connected  with  the  case  were 
contained  in  the  affidavits,  and  that  these 
matters  had  been  suppressed  by  the  trial 
Judge.  It  further  showed  that  there  was 
much  gossip  on  the  streets  as  to  the  contents 
of  the  affidavits,  and  tended  to  excite  the 
curiosity  of  the  jurors  to  that  point  where 
It  was  humanly  impossible  for  them  to  have 
refrained  from  an  endeavor  to  get  outside 
information  as  to  what  these  documents  con- 
tained. 

The  article  showed  that  J.  H.  Lenow,  a 
subscribing  witness  to  the  will,  upon  whose 
testimony  the  case  of  the  proponents  of  the 
will  largely  depended,  had  filed  an  affidavit 
along  with  J.  H.  Malone,  one  of  the  attorneys 
for  contestants.  It  stated  that  Lenow's  af- 
fidavit was  filed  by  Malone.  It  was  thus 
made  to  appear  that  one  of  the  proponents' 
chief  witnesses  was  taking  some  concerted 
action  with  one  of  the  contestants'  leading 
counsel,  to  the  end  that  further  evidence  be 
placed  before  the  Jury  after  the  case  bad 
been  closed. 

The  character  of  this  publication,  the  man- 
ner in  which  It  appeared  in  the  newspaper, 
its  contents,  and  its  insinuations  could  scarce- 
ly have  failed,  coming  to  the  attention  of  the 
Jury,  to  have  prejudiced  the  proponents' 
case.  The  article  seemed  to  show  that 
Lenow,  a  subscribing  witness  to  the  will,  had 
gone  over  to  the  enemy's  camp,  and  was 
calculated  to  destroy  the  effect  of  his  previ- 
ous testimony  in  favor  of  the  will. 

In  so  far  as  we  have  gone,  the  Court  of 
Civil  Appeals  reached  the  same  conclusion, 
but  that  court  thought  that  the  story  printed 
in  the  News-Sclmltar  did  not  come  within  the 
scope  of  the  prohibition  contained  In  the 
order  served  on  the  newspapers  by  the 
court  below,  and  therefore  that  Raine  was 
not  in  contempt. 

It  is  not  necessary  for  us  to  set  out  this 
order  and  discuss  its  terms.  We,  however, 
do  not  agree  with  the  Court  of  Civil  Appeals. 
We  think  the  publication  made  certainly 
cfime  within  the  spirit  of "  the  prohibition 
contained  in  the  court's  order,  if  not  within 
its  letter. 

[8]  Violation  of  this  order,  however,  was 
not  the  essence  of  the  offense.  The  offense 
consisted  in  making  a  publication  which 
tended  to  obstruct,  embarrass,  and  improper- 
ly influence  the  trial  of  the  pending  cause. 
If  the  publication  was  calculated  so  to  in- 
terfere with  the  proper  disposition  of  the 
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cause,  Ita  author  was  guilty  of  contempt,  re- 
gardless of  any  order. 

As  stated  by  the  Supreme  Court  of  Cal- 
ifornia In  a  similar  case: 

"If  the  law,  under  the  circumstances,  pro- 
hibited the  publication,  the  order  of  the  court 
was  superfluous;  and  the  petitioner  is  censur- 
able, regardless  of  that  order,  for  the  all-suffi- 
cient reason  that  he  has  violated  the  law.  If, 
on  the  other  hand,  the  law  did  not  prohibit  the 
publication,  the  petitioner  had  the  right,  under 
the  law,  to  make  it,  and  that  right  could  not  be 
abridged  or  taken  away  by  an  order."  In  re 
Shortridge,  supra. 

When  a  person  violates  the  law  he  be- 
comes amenable  to  punishment,  and  his  sta- 
tus is  not  generally  aftected  by  any  previous 
warning  he  may  have  received  as  to  his 
proper  course  of  conduct 

In  the  matter  of  newspaper  publications, 
regarding  cases  of  interest  pending  in  the 
courts,  much  latitude  is  allowed  to  the  press. 
A  substantially  correct  report  of  such  pro- 
ceedings and  reasonable  comment  thereupon 
is  not  ordinarily  objectionable,  and  should 
not  be  interfered  with.  Ex  parte  Foster,  44 
Tex.  Cr.  R.  423,  71  S.  W.  593,  60  L.  R.  A. 
631,  100  Am.  St  Rep.  866.  In  re  Short- 
ridge, 99  CaL  626,  34  Pac.  227.  21  L.  R.  A. 
755,  37  Am.  St  Rep.  78.  There  is,  however, 
a  violation  of  law  whenever  anything  is 
printed  during  the  trial  of  a  case  which  is 
likely  to  Improperly  influence  the  result,  and 
the  fact  that  he  may  have  acted  innocently 
does  not  relieve  the  publisher  of  responsibil- 
ity. 

Our  courts  are  uniformly  cautious  in  de- 
claring persons  to  be  In  contempt.  If  the 
contempt  be  merely  technical,  and  inadvert- 
ent, no  court  would  be  disposed  to  deal 
harshly  with  the  ofTender.  There  is  no  dan- 
ger that  any  Judge  will  persecute  the  news- 
papers or  unnecessarily  embroil  himself  with 
them.    The  press  Is  too  powerful. 

The  publication  in  this  case  was  made  aft- 
er Balne  had  consulted  counsel.  It  was 
made  deliberately,  in  as  conspicuous,  not  to 
say  as  offensive,  a  manner  as  possible,  and 
it  was  a  flagrant  contempt  and  a  violation 
of  the  law  regardless  of  any  noUce  he  may 
have  received  in  reference  thereto. 

The  responsibility  of  a  publisher  for  such 
contempts  cannot  be  made  to  depend  upon 
any  warning  the  court  may  have  seen  prop- 
er to  give  him,  or  the  terms  In  which  such  a 
warning  may  have  been  given.  While  it  is 
doubtless  a  good  practice  on  the  part  of  tri- 
al courts  to  notify  the  press  as  to  matters 
which  should  not  be  printed  during  the  trial 
of  a  case,  such  practice  is  not  necessary.  If 
after  such  a  warning  a  publisher  persists  in 
making  offensive  publications  of  this  nature, 
his  action  becomes  mere  journalistic  bravado, 
and  must  be  dealt  with  severely. 

So  the  punishment  of  the  respondent  in 
this  case  cannot  be  obviated  by  any  refine- 
ments upon  the  scope  and  efFect  of  the  lan- 
guage used  in  the  order  served  upon  him  by 


the  court.     The  making  of  the  publication 

after  the  order  aggravated  the  offense,  bat 
the  offense  did  not  consist  of  a  mere  violation 
of  the  order. 

It  has  been  said  by  the  Supreme  Court  of 
the  United  States  that: 

"When  a  case  is  finished,  courts  are  subject  to 
the  same  criticism  as  other  people,  but  the  pro- 
priety and  necessity  of  preventing  interference 
with  the  courts  of  justice  by  premature  state- 
ment, argument  or  intimidation  hardly  can  be 
denied."  Patterson  v.  Colorado  ex  rel.,  205 
U.  S.  454,  27  Sup.  Ct  556,  51  L.  Ed.  879. 

We  cheerfully  agree  to  the  foregoing  ex- 
pression, and  believe  that  court  proceedings 
and  the  action  of  judges  may  be  made  the 
subject  of  criticism  and  full  discussion  after 
a  case  Is  concluded.  Pending  the  hearing  of 
a  case,  however,  the  courts  must  assert  their 
power  to  prevent  publications  that  may  Im- 
properly influence  results. 

From  the  views  we  have  expressed  it  fol- 
lows that  the  judgment  of  the  Court  of  Civil 
Appeals  was  erroneous,  and  must  be  revers- 
ed. The  result  reached  in  the  circuit  court 
was  right  The  case  will  be  remanded  to 
the  circuit  court  of  Shelby  county  for  the 
execution  of  the  orders  heretofore  made  by 
that  court  in  the  case  entitled  here  "Gilbert 
D.  Raine  v.  State  of  Tennessee,"  which  was 
a  contempt  proceeding  instituted  against 
Raine  in  Rich  v.  Murrell.  The  Judgment  be- 
low should  be  corrected  to  show  that  re- 
spondent is  punished  for  making  a  con- 
temptuous publication  rather  than  for  a 
violation  of  the  order  served  on  him. 

In  the  case  of  T.  6.  Tate,  SberiiT,  r.  State 
of  Tennessee  ex  rel.,  which  was  a  habeas 
corpus  proceeding  instituted  in  another  di- 
vision of  the  circuit  court,  the  Judgment  of 
the  circuit  court  will  be  reversed,  and  the 
habeas  corpus  proceedings  dismissed. 

Tax  respondent  Gilbert  D.  Raine  with  all 
the  costs  of  both  cases. 


SMITH  et  al  v.  MERCANTILE  BANK  et  aL 
(Supreme  Court  of  Tennessee.     June  5,  1915.) 

Banks  and  Banking  ^=>116— Representa- 
tion OF  Bank  bt  Pbesidknt— Individdai. 
Fbavd  of  Officer— Notice  to  Bank. 
Where  the  president  of  a  bank  used  his 
mother-in-law's  notes,  deposited  with  him  for 
collection,  as  security  for  a  loan,  which  he,  as 
president  and  acting  for  the  bank,  made  to  him- 
self on  his  own  note,  he  alone  acting  in  the 
transaction,  notice  of  the  character  of  the  notes 
as  a  trust  deposit  was  imputed  to  the  bank, 
since,  although  where  an  agent  acts  in  fraud  of 
his  principal  such  agent's  notice  of  the  charac- 
ter of  the  transaction  will  not  be  imputed  to 
the  principal,  nevertheless  where  such  agent  aa 
in  the  Instant  case,  is  the  sole  representative  of 
the  principal  in  the  transaction,  the  principal  is 
chargeable  with  notice;  there  being  no  room  un- 
der the  facts  for  the  presumption  that  the  agent 
dealing  with  his  principal  on  his  own  account 
will  not  communicate  his  knowledge  when  it  is 
to  his  interest  to  conceal  it. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  282-287;  Dec.  Dig.  «=» 
110.1 
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Certioiarl  to  Oonrt  of  Civil  Appeals. 

Action  by  C.  D.  Smith  and  others  against 
the  Mercantile  Bank  and  others.  Judgment 
for  plaintiffs,  and  defendants  petition  for 
certiorari.     Denied. 

B.  P.  Gary,  of  Memphis,  for  petitioners. 
Camthers  Ewlng,  of  Memphis,  for  defend- 
ants. 

6HEEN,  J.  In  this  case  Jo.  L.  Hntton, 
receiver,  is  winding  up  the  afflalrs  of  the 
Mercantile  Bank,  an  Insolvent  corporation. 
Mrs.  Belle  K.  Allison  filed  an  Intervening 
petition  to  recover  from  bis  possession  cer- 
tain  notes  which  came  into  his  bauds  as  re- 
ceiver of  the  said  bank.  There  was  a  decree 
in  her  favor  by  the  chancellor  which  was 
affirmed  by  the  Court  of  Civil  Appeals,  and 
the  case  Is  before  us  on  petition  for  certiorari. 

Petitioner  Is  the  motber-ln-law  of  C.  H. 
Baine,  formerly  the  president  of  the  Mer- 
cantile Bank.  She  turned  over  to  her  son- 
in-law  a  hundred  notes  for  $100  each,  known 
In  the  record  as  the  College  of  Physicians 
and  Surgeons'  notes.  These  notes  were  turn- 
ed over  to  Mr.  Ralne  by  Mrs.  Allison  to  be 
collected  by  the  bank  and  placed  to  her  credit 
there  as  they  matured.  Mr.  Ralne  put  them 
In  bis  box  In  the  bank  vanlt  Some  of  them 
were  collected  and  passed  to  the  credit  of 
Mrs.  Allison's  account 

Later,  the  lemalning  notes  were  appropria- 
ted by  Mr.  Ralne  ^nd  placed  as  collateral  se- 
carity  to  a  note  of  $21,610.60,  which  be  Indi- 
Tldnally  had  negotiated  with  the  bank. 

Tbe  receiver  contends  that  the  bank  be- 
came an  innocent  holder  of  the  said  notes, 
and  that  he  la  entitled  to  hold  them  notwith- 
standing Mr.  Raine'8  fraud. 

The  receiver  also  insists  that  this  case  is 
an  exception  to  tbe  rule  that  knowledge  or 
notice  on  the  part  of  the  agent  Is  to  be  treat- 
ed as  notice  to  bis  principal,  for  tbe  reason 
that  in  this  transaction  Mr.  Raine's  interest 
was  adverse  to  the  bank  and  he  represented 
himself,  and  not  the  bank.  In  putting  up  Mrs. 
Allison's  notes  as  collateral  security  for  his 
note. 

The  principal  Is  not  ordinarily  charged 
with  the  knowledge  of  the  agent  in  a  matter 
where  the  agent's  interests  are  adverse  to 
those  of  tbe  principal.  The  rule  that  the 
principal  is  charged  with  the  agent's  knowl- 
edge is  founded  on  the  agent's  duty  to  com- 
municate all  material  information  to  bis  prin- 
cipal, and  the  presumption  that  be  has  done 
80.  Such  a  presumption,  however,  cannot 
be  indulged  where  the  agent  Is  acting  in  his 
own  behalf,  when  his  Interest  is  antagonistic 
to  that  of  the  principal,  "and  any  conclu- 
sion drawn  from  a  presumption  that  he  has 
done  so  is  c<mtrary  to  all  experience  of  hu- 
man nature."  3  R.  C.  L.  470.  See,  also, 
Wood  V.  Green,  131  Tenn.  — ,  176  S.  W. 
1139;   Provident,  etc.,  Assur.  Society  v.  Ed- 


monds, 95  Tenn.  53,  31  S.  W.  168;    2  0.  J. 
868. 

If  Mr.  Ralne  bad  negotiated  these  notes  of 
Mrs.  Allison  with  any  other  officer  or  agent 
of  the  Mercantile  Bank,  the  case  would  fall, 
no  doubt,  within  the  exception  to  tbe  general 
rule  that  a  principal  is  affected  with  the 
knowledge  of  his  agent,  and  inasmuch  as  Mr. 
Ralne  was  acting  in  his  own  behalf  and  in- 
terest, antagonistic  to  tbe  bank,  the  bank 
would  not  have  been  charged  with  bis  knowl- 
edge of  the  fact  that  be  was  fraudulently 
misappropriating  his  mother-in-law's  securi- 
ties. 

In  this  case,  however,  it  does  not  appear 
that  any  agent  of  the  bank  figured  in  this 
transaction  except  Mr.  Ralne  alone.  He  ap- 
^pears  to  have  made  this  loan  to  himself,  and 
he,  acting  for  the  bank,  appears  to  have  ac- 
cepted his  own  note  and  the  collateral  he  of- 
fered with  the  note.  This  is  plainly  infer- 
able from  the  record.  The  answer  of  the 
receiver  discloses  a  memorandum  made  by 
Mr.  Ralne  himself  in  which  he  ordered  Mrs. 
Allison's  notes  to  be  collected  and  credited 
on  his  own  note.  He  acted  both  for  himself 
and  the  bank  In  the  transaction. 

Under  these  circumstances,  the  weight  of 
authority  is  said  to  be — 
"in  favor  of  a  qualification  of  the  foregoing  ex- 
ception BO  as  to  exclude  therefrom,  and  there- 
fore to  bring  within  the  general  rule  which 
charges  the  principal  with  the  knowledge  pos- 
sessed by  the  agent,  cases  where  the  officer, 
though  he  acts  for  himself  or  for  a  third  person, 
is  the  sole  representative  of  the  corporation  iu 
the  transaction  in  question." 

See  note  to  Brookhouse  v.  Union  Pub.  Co., 
as  reported  In  2  L.  R.  A.  (N.  S.)  993,  994. 

There  is  said  to  be  no  room  In  such  a  case 
for  the  presumption  that  an  agent,  dealing 
with  his  principal  on  his  own  account,  will  not 
communicate  bis  knowledge  when  it  will  be 
to  the  agent's  interest  to  conceal  that  knowl- 
edge. If  the  agent  is  the  sole  representative 
of  the  principal  in  the  transaction  with  him- 
self, there  is  no  one  to  whom  he  can  comma- 
nicate  his  knowledge,  nor  any  one  from 
whom  he  might  conceal  it. 

"If  be  was  the  sole  representative  of  each  par- 
ty, each  must  have  had  equal  knowledge.  As 
the  representative  of  the  bank,  bis  knowledge 
was  not  affected  by  his  private  interest,  however 
much  bis  conduct  may  have  licen.  He  neces- 
sarily knew  as  much  in  one  capacity  as  he  did 
in  tbe  other."  First  Nat.  Bank  v.  Blake  (C. 
C.)  60  Fed.  78. 

See  Le  Due  v.  Moore,  111  N.  C.  516,  15  S. 
E.  888,  and  numerous  cases  collected  In  a 
note  under  Ully  v.  Hamilton  Bank,  as  re- 
ported in  29  L.  R.  A.  (N.  S.)  658,  562. 

So  In  this  case,  applying  the  authorities  to 
the  facts  stated,  we  think  the  bank  was 
charged  with  knowledge  of  Raine's  lack  of 
title  to  the  notes  of  Mrs.  Allison,  and  the 
bank  was  not  an  Innocent  holder  of  tbe  said 
notes. 

Petition  for  certiorari  denied. 
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PEMISCOT  COUNTY  BANK  et  al.  t.  CEN- 
TRAL-STATE NAT.  BANK  et  al. 

(Supreme  Court  of  Tennessee.     June  5,  1915.) 

1.  Banks  and  Banking  <S=102— "Cashikb" 
— autuority. 

A  "cashier"  of  a  bank  is  its  chief  executive 
officer,  and  as  such  ia  held  out  by  the  institution 
as  having  authority  to  act  in  accordance  with 
the  usage  and  practice  obtaining  in  the  conduct 
of  the  business  by  banliing  institutions,  and,  so 
acting,  he  will  bind  the  bank  in  favor  of  third 
persons  who  possess  no  knowledge  to  the  con- 
trary, or  as  to  limitations  on  his  power. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  23&-243;  Dec.  Dig.  <$=> 
102. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cashier.] 

2.  Banks  and  Bankinq  ®=>117— Cashieb— , 
Authority  to  Issue  Drafts. 

Though  a  bank  cashier  has  power  to  issue 
and  sign  drafts  drawn  on  funds  of  his  bank  on 
deposit  with  a  correspondent  bank,  be  has  no 
implied  power  to  draw  such  drafts  in  his  own 
favor,  or  in  favor  of  a  creditor  in  payment  of 
his  own  debt,  and  the  acceptor  in  such  case  is 
charged  with  notice. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  288;   Dec.  Dig.  iS=»117.] 

3.  Bank8  and  Banking  <g=>117— Cashikb— 
Issuance  or  Dbaft— Dual  Relation. 

Where  a  bank  cashier,  who  was  also  presi- 
dent of  a  store  company,  drew  a  draft  on  his 
bank,  signed  by  himself  as  president  of  the  com- 
pany, in  payment  of  a  debt  due  from  the  compa- 
ny, and  then  drew  a  draft  to  order  of  the  bank 
holding  the  store  draft  for  collection,  with  no- 
tice of  the  dual  relation,  on  the  correspondent 
bank  of  the  cashier's  bank,-  and  the  draft  was 
paid,  the  payees  of  the  two  drafts  were  not  put 
on  notice  which  would  render  them  liable  to  re- 
fund the  money  to  the  cashier's  bank  on  in- 
solvency; the  cashier  embezzling  the  money  and 
issuing  the  drafts  without  funds. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  288;   Dec  Dig.  <S=s>117.] 

4.  Banks  and  Banking  iS=»117— Cashieb— 
Issuance  of  Drafts— Dual  Relation. 

A  bank  cashier  is  not  forbidden  by  banking 
custom  from  drawing  a  draft  in  favor  of  a  cor- 
poration of  which  he  is  president. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  8  288;   Dec.  Dig.  <&=>117.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Heiskell,  Chancellor. 

Suit  by  the  Pemiscot  County  Bank  and  an- 
other against  the  Central-StateNational  Bank 
and  another.  From  a  decree  for  complain- 
ants, defendants  appeal.    Reversed. 

James  11.  Malone  and  A.  B.  Knlpmeyer, 
both  oi  Memphis,  for  appellants.  Boyd  & 
Bejach,  of  Memphis,  for  appellees. 


WILLIAMS,  J.  This  case  stands  upon  bill 
of  complaint  and  demurrer. 

The  bin  was  filed  by  the  Insolvent  Pemiscot 
County  Bank,  of  Caruthersville,  Mo.,  and  its 
recelTcr,  against  defendant  bank,  hereinafter 
called  the  Memphis  Bank,  and  Abston,  Wynne 
&  Co.,  a  mercantile  firm  of  Memphis,  for  the 
purpose  of  recovering  the  amount  of  a  draft 
drawn  by  one  A.  C.  Tindle,  cashier  of  the 


complainant  bank,  upon  that  bank's  corre- 
spondent, the  National  Bank  of  Commerce,  of 
St.  Louis,  Mo.,  as  follows: 

"Pemiscot  County  Bank. 
"No.  65805.  CaruthersviUe,  Missouri, 

"Jan'y  16,  1913. 
"Pay  to  the  order  of  Central  State  Bank  & 
Trust  Co.  ten  hundred  twenty-three  and  *'/io» 
dollars  ($1,023.47). 

"A.  O.  Tindle,  Cashier. 
"To   National   Bank   of   Commerce, 

"St  Louis,  Mo." 
Stamped  on  the  face: 
"Paid  Jan'y  18,  1913.    The  National  Bank  of 
Commerce,  in  St  Louis." 

Indorsed  on  the  back  by  the  payee  bank. 

The  Famous  Store  Company,  of  Caruthers- 
Tille,  Mo.,  purchased  merchandise  of  Abston, 
Wynne  &  Co.,  and  executed  to  that  Memphis 
Arm  its  draft,  payable  at  the  Pemiscot  Coun- 
ty Bank,  the  depository  bank  of  the  Famous 
Store  Company,  which  draft  was  deposited 
for  collection  in  the  Central-State  Bank  & 
Trust  Company  (now  Central-State  National 
Bank).  The  Memphis  Bank  forwarded  the 
draft  to  the  Pemiscot  County  Bank  for  reali- 
zation, and  the  above  St.  Louis  exchange  was 
forwarded  in  settlement  to  the  Memphis 
Bank. 

A.  C.  Tindle  was  the  president  and  domi- 
nating and  controlling  ofhcer  of  the  Famous 
Store  Company,  a  body  corporate,  and  the 
draft  of  that  company,  sent  Abston,  Wynne 
&  Co.,  was  signed  in  the  name  of  the  Store 
Company,  by  A.  O.  Tindle,  President  The 
Memphis  firm  knew,  or  is  chargeable  with 
knowledge,  of  the  relationship  sustained  by 
Tindle  to  the  Store  Company.  It  is  alleged 
that  no  consideration  was  paid  or  passed  to 
the  Pemiscot  County  Bank  for  the  draft 

The  bill  alleges  that  Tindle  wrongfully, 
fraudulently,  and  without  authority  of  the 
Pemiscot  (jounty  Bank,  of  which  he  was 
cashier,  drew  the  St.  Louis  exchange  above 
set  forth,  along  with  various  other  like  in- 
struments ;  that  this,  with  the  other  amounts 
embezzled  and  stolen  by  Tindle,  totaled  $300,- 
000;  and  that  the  above  draft  was  paid  in 
the  above  mode  to  defendants,  who  are 
sought  to  be  held  to  a  repayment  of  the 
amount  of  the  same. 

The  affairs  of  the  Pemiscot  County  Bank 
were  placed  in  the  bands  of  a  receiver  In 
July,  1914,  and  the  bill  of  complaint  was  filed 
in  August  thereafter — about  17  months  after 
the  date  of  the  above  transaction. 

The  theory  and  allegation  of  complainants 
is  that  Abston,  Wynne  &  Co.  knew,  or  were 
charged  with  knowledge,  that  this  draft  was 
being  used  in  the  payment  of  an  Indebtedness 
in  which  Tindle  was  interested,  and  are  as 
much  liable  to  respond  as  if  Tindle  had 
drawn  the  draft  in  his  own  favor,  or  in  fa- 
vor of  his  individual  creditor.  In  payment  of 
his  personal  indebtedness. 

The  above  is  a  summary  of  tlie  bill  of  com- 
plaint as  same  was  construed  and  argued 
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at  the  bar  of  tbla  court  by  complainants* 
counsel  and  the  counsel  of  defendants. 

The  demurrer  goes  upon  the  theory  that 
the  draft  was  drawn,  transmitted,  and  ac- 
cepted In  due  course  of  business,  and  that  Its 
execution  was  within  the  Implied  power  of 
Tlndle  as  cashier,  and  therefore  that  It 
should  be  treated  as  Imparting  no  notice  to 
Its  takers  of  anything  affecting  Its  validity. 

[1]  The  cashier  of  a  bank  Is  Its  chief  ex- 
ecutive officer,  and  as  such  Is  held  out  by  the 
lusUtutlon  as  having  authority  to  act  In  ac- 
cordance with  the  usage  and  practice  ob- 
taining in  the  conduct  of  business  by  bank- 
ing Institutions ;  and,  so  acting,  he  will  bind 
the  bank  in  favor  of  third  persona  who  pos- 
sess no  knowledge  to  the  contrary,  or  as  to 
limitations  on  his  powers.  Northern  Bank  v. 
Johnson,  45  Tenn.  (5  Cold.)  88 ;  Water  Co.  v. 
Bank,  123  Tenn.  864,  369,  131  S.  W.  447;  1 
Michi^  Banks  and  Banking,  §  102,  p.  713. 

[2]  Among  the  powers  ordinarily  Inhering 
in  the  office  or  position  of  cashier  is  that  of 
issuing  and  signing  drafts  drawn  on  funds 
of  hla  bank  on  deposit  with  a  correspondent 
bank.  1  Morse,  Banks  and  Banking,  $  154; 
1  Micble,  Banks  and  Banking,  g  102,  p.  710. 

By  way  of  exception  to  this  rule  of  law,  a 
cashier,  as  such,  has  no  implied  power  to 
draw  such  drafts  in  bis  own  favor,  or  in 
favor  of  a  creditor  in  payment  of  Ills  own 
debts;  and  a  person  who  accepts  a  draft, 
drawn  by  a  cashier,  payable  to  himself,  or 
nsed  In  payment  of  the  individual  indebted- 
ness of  himself,  Is  put  on  notice  that  the 
fiduciary  is  discharging  his  own  obligation 
with  the  funds  of  his  principal,  the  bank,  and 
the  recipient  is  not  to  be  treated  as  an  in- 
nocent holder  of  the  draft  or  its  money  prod- 
uct, and  may  be  called  to  account  for  the 
proceeds  by  the  bank.  As  Lord  Denman  ob- 
served of  commercial  paper  so  drawn:  "It 
bears  its  death  wound  on  its  face."  The  duty 
of  the  recipient  is  to  make  inquiry  to  ascer- 
tain whether,  there  being  a  lack  of  inherent 
power,  there  existed  authority  on  the  part 
of  the  cashier  from  his  corporate  principal, 
by  way  of  special  or  express  grant,  or  by 
way  of  implication  from  a  course  of  like  con- 
duct for  a  long  time,  acquiesced  in  by  the 
bank.  Campbell  v.  Manufacturers'  Nat. 
Bank,  67  N.  J.  Law,  308,  51  AU.  498,  91  Am. 
St  Bep.  438;  Rochester,  etc..  Turnpike  Co. 
V.  Pavionr.  164  N.  Y.  281,  58  N.  E.  114,  52  L. 
U.  A.  790;  Anderson  v.  Klssam  (C.  C.)  35 
Fed.  699;  Gale  v.  Chase  Nat  Bank,  104  Fed. 
214,  43  C.  C.  A.  496;  St  Charles,  etc.,  Bank 
v.  Edwards,  243  Mo.  553,  147  S.  W.  978; 
Home  Sav.  Bank  v.  Otterbach,  135  Iowa,  157, 
112  N.  W.  769, 124  Am.  St  Rep.  267;  Debaca 
y.  Higglns  (Colo.)  143  Pac.  &?2,  h.  R.  A.  1915B, 
1091;  Mlchle,  Banks  and  Banking,  {  117; 
Zane,  Banks  and  Banking,  120. 

This  doctrine  has  its  foundation,  to  use  the 
langnage  of  Judge  Caruthers  in  Tlsdale  v. 
Tlsdalc^  84  Tenn.  ^  Sneed)  696,  64  Am.  Dec. 


775,  "in  that  profound  knowledge  of  the  hu- 
man heart,  which  dictated  that  hallowed  pe- 
tition, 'Lead  us  not  into  temptation,  but  de- 
liver us  from  evil,'  and  that  caused  the  an- 
nouncement of  the  infallible  truth  that  'a 
man  cannot  serve  two  masters.' " 

While  the  above  doctrine  may  now  be  con- 
sidered to  be  widely  received  and  fairly  firm- 
ly fixed,  its  establishment  has  not  been  with- 
out hesitation  on  the  part  of  some  of  the 
greatest  Judicial  tribunals.  For  a  time,  if, 
indeed,  not  until  the  present,  it  seems  that 
the  Court  of  Appeals  of  New  York  was  hesi- 
tant to  accept  it  as  altogether  sound.  lu 
Goshen  Nat.  Bank  v.  State,  141  N.  Y.  370,  36 
N.  E.  816,  it  appeared  that  a  county  treas- 
urer was  also  the  cashier  of  the  Goshen  Na- 
tional Bank.  He  signed  as  cashier  and  for- 
warded a  draft  on  that  bank's  New  York 
City  correspondent  for  the  amount  of  the 
taxes  due  from  him  as  treasurer  of  the  coun- 
ty to  the  comptroller  of  the  state  of  New 
York,  thus  embezzling  the  fnnda  of  his  bank. 
That  eminent  jurist,  Rufus  W.  Peckham, 
speaking  for  the  court,  said: 

"Upon  the  qnestion  whether  the  form  of  the 
draft  constituted  notice  to  the  state  or  its  officer 
that  the  funds  o£  the  claimant  were  being  used 
by  the  cashier  to  pay  his  private  debt,  we  think 
that  no  notice  of  such  fact  was  conveyed  to  the 
comptroller  by  this  form  of  draft 

"It  is  the  right  and  duty  of  the  cashier  of  a 
bank  to  sign  the  drafts  drawn  in  its  behalf  upon 
its  corresponding  bank.  This  is  part  of  the  ordi- 
nary duties  of  such  an  officer,  and  affirmative 
evidence  of  his  power  to  si?n  drafts  appears  in 
this  record,  and  it  also  appears  that  he  had  the 
right  to  draw  such  draft  for  himself  upon  the 
same  terms  that  he  would  have  had  in  case  of 
a  third  party,  which  means,  I  assume,  upon 
payment  to  the  bank  of  the  amount  of  the  draft 

"There  was  an  apparent  authority  to  draw  the 
draft.  It  appeared  to  have  been  drawn  in  the 
course  of  the  employment  of  the  cashier,  and 
it  was  an  act  which  was  within  the  scope  of 
his  general  powers. 

"We  do  not  think  that,  in  the  case  of  a  bank 
draft  so  drawn,  the  party  receiving  it  would 
be  charged  with  the  duty  of  inquiry,  or  with  no- 
tice of  the  fact  that  the  cashier  had  not  paid 
for  the  draft,  and  that  he  was,  therefore,  using 
the  funds  of  the  bank  to  pay  his  private  debt 
lie  would  only  be  so  using  them  in  case  he  did 
not  pay  for  the  draft,  and  its  form  might  be  the 
same,  even  if  be  had  paid  for  it  in  full.  We 
think  there  is  nothing  unusual  or  suspicious  in 
this  form  of  making  the  draft  payable  direct  to 
the  creditor  of  the  cashier,  nor  any  notice  that 
in  so  doing  the  bank's  funds  have  been  improp- 
erly used.  Bank  or  cashier's  drafts  are  used 
so  enormously  at  the  present  time  in  the  pay- 
ment or  settlement  of  debts  and  in  other  com- 
mercial transactions  that  they  have  almost  ac- 
quired the  characteristics  of  money.  So  long 
as  they  are  drawn  on  behalf  of  a  solvent  bank 
and  upon  a  solvent  drawee,  and  signed  by  one  of 
the  officers  usually  signing  such  instruments, 
they  are  regarded  by  the  commercial  community 
very  much  the  same  as  so  much  cash,  and  the 
fact  that  the  draft  was  drawn  by  a  cashier  di- 
rectly in  favor  of  his  own  creditor,  and  sent  to 
that  creditor  by  him,  would  not  naturally  give 
rise  even  to  the  suspicion  that  there  was  any- 
thing irregular,  fraudulent  or  wrong  in  the 
conduct  of  the  cashier.  The  presumption  would 
be  that  he  had  performed  his  duty  and  paid  for 
the  draft,  and  that  it  therefore  was  his  prop- 
erty." 
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We  are  In  doubt  as  to  whether  that  case 
Is  still,  without  limitations,  the  law  in  New 
York  on  the  p<rfnt  here  in  contest;  this,  in 
view  of  the  comments  of  Judge  Peckham 
himself  on  the  case  in  the  later  case  of  Bank 
of  New  York  v.  American,  etc.,  Co.,  143  N.  Y. 
559,  565,  38  N.  E.  713,  and  of  the  ruling  In 
Hanover  Nat  Bank  t.  American  Bank,  etc., 
Co.,  148  N.  Y.  612,  42  N.  E.  72,  51  Am.  St 
Rep.  721,  on  the  one  hand,  and  the  citation 
and  quotation,  with  seeming  approval,  of  the 
case  by  the  same  court  in  its  unanimous 
opinion  in  Hathaway  v.  Delaware  County, 
185  N.  Y.  368,  78  N.  B.  153,  13  L.  R.  A.  (N.  S.) 
273,  113  Am.  St  Rep.  909,  on  the  other  hand. 
However  that  may  be,  it  is  certain  that  the 
court  In  the  Goshen  National  Bank  Case  took 
the  position  It  did  because  it  recognized  the 
fact  that  bank  drafts  as  a  medium  of  ex- 
change are  by  the  commercial  world  treated 
as  closely  approximating  currency,  and  ap- 
preciated that  as  little  clouding  as  possible, 
by  restrictive  rules  of  law,  of  such  use  of 
bank  drafts,  is  in  the  interest  of  the  com- 
merce of  the  country. 

In  the  case  of  Lamson  v.  Beard,  94  Fed. 
30,  36  C.  C.  A.  56,  45  L.  R.  A.  822,  it  appear- 
ed that  the  president  of  a  bank,  Cassatt,  in- 
stead of  the  cashier,  was  its  principal  execu- 
tive officer;  that  he  had  entire  control  of 
its  afTalrs,  and  drew  drafts  on  the  bank's 
funds  in  the  hands  of  its  correspondent  bank 
in  Chicago,  payable  to  a  commission  firm  In 
Chicago,  on  account  of  margins  on  specula- 
tive investments  made  through  the  Arm  by 
the  president.  The  drafts  were  signed  in  the 
name  of  the  drawer  bank  by  the  president, 
OS  snch,  payable  to  the  firm,  and  were  on  re- 
ceipt credited  to  the  president's  personal  ac- 
count in  the  firm's  bank  of  deposit  which 
last-named  bank  presented  them  for  payment 
at  the  correspondent  bank.  The  firm  knew 
of  the  president's  official  connection  with  his 
bank,  and  that  he  was  losing  money  in  the 
series  of  speculations  carried  on  through 
them;  but  the  firm  made  no  Inquiry  of  the 
other  officers  or  directors  of  that  bank  to 
learn  whether  the  president  was  furnishing 
bis  own  funds  in  the  payment  for  the  drafts, 
or  whether  his  so  issuing  the  drafts  was  au- 
thorized by  the  bank.  It  was  held  that  the 
commission  firm,  in  receiving  the  drafts  and 
their  avails,  was  chargeable  with  notice  of 
misappropriation  by  Cassatt  to  support  such 
margins,  and  judgment  was  awarded  the  re- 
ceiver of  the  bank  for  the  amount  of  the 
drafts,  with  Interest  After  stating  that  a 
general  authority  given  to  an  agent  to  do  an 
act  in  behalf  of  the  principal  does  not  ex- 
tend to  a  case  where  it  appears  that  the 
agent  himself  is  the  person  interested  on  the 
other  side,  and  that,  if  such  power  is  intend- 
ed to  be  given,  it  must  be  expressed  in  lan- 
guage so  plain  that  no  other  interpretation 
can  rationally  be  given  it  It  being  against 
the  law  of  reason  that  an  agent  should  be 
intrusted  with  power  to  act  for  his  principal 


and  for  himself  at  the  same  time,  tbe  court 
further  said: 

"If,  for  instance,  Cassatt  had  sent  to  the 
plaintiffg  in  error  money  of  the  bank,  instead 
of  drafts,  advising  them  that  it  belonged  to  the 
bank,  there  could  be  no  question  of  their  liabil- 
ity to  make  restitution;  and  in  what  respect  is 
their  position  better  •  •  •  than  it  would  be 
on  the  facts  supposed,  even  conceding  that  the 
drafts  sent  them  were  the  same,  or  'almost  the 
same,'  as  money?  The  drafts  bore  proof  on 
their  face  •  ♦  *  that  they  were  not  drawn 
in  the  course  of  the  bank's  business,  but  in 
discharge  of  individual  liabilities  of  the  presi- 
dent of  the  bank  to  themselves,  they,  of  course, 
understood.  They  therefore  knew  that  unless 
there  bad  been  conferred  upon  Cassatt  an  un- 
usual and  special  authority,  like  that  given  the 
cashier  in  Goshen  Nat.  Bank  v.  State,  supra, 
to  sign  and  issue  drafts  of  the  bank  in  his  pri- 
vate transactions,  the  paper  sent  them  was  un- 
authorized, and  that  for  the  proceeds  thereof 
they  would  be  liable  to  the  bank  or  its  represen- 
tatives." 

This  case  of  Lamson  v.  Beard  was  carried 
to  the  Supreme  Court  of  the  United  States, 
where  it  was  argued  before  a  full  bench  of 
that  court  in  November,  1900,  and  evidently 
because  of  its  difficulty  in  the  view  of  that 
court  It  was  in  the  May  following  ordered 
to  be  reargued,  but  before  the  date  for  re- 
argument  was  reached  the  cause  was  dis- 
missed (February,  1902)  on  stipulation  of 
counsel,  so  that  it  did  not  come  to  decision  in 
that  court.  186  U.  S.  (mem.),  22  Sup.  Ct  939, 
46  L.  Ed.  1265. 

[3]  In  this  state  of  the  law,  and  in  this  at- 
titude of  the  court  in  respect  to  the  doctrine 
above  stated,  we  are  asked  to  take  a  step 
further  in  advance,  and  to  bold  that  where 
the  cashier  of  a  bank  issues  a  draft  of  bia 
bank  on  its  correspondent  over  his  signa- 
ture as  cashier,  to  the  collecting  bank  or 
agency  of  a  creditor  of  a  mercantile  corpora- 
tion in  honoring  that  corporation's  draft  or 
check  on  the  bank,  or  for  a  note  iiayable 
there,  the  same  rule  as  to  imputed  notice  of 
embezzlement  shall  apply. 

The  matter  may  be  presented  In  sharper 
outline  if,  purely  for  the  purpose  of  test  the 
case  be  conceded  to  be  that  the  draft  was 
drawn  directly  in  favor  of  Abston,  Wynne 
&  Co.,  as  payees,  as  a  way  of  the  Pemiscot 
County  Bank's  paying  the  draft  on  it  Issued 
to  the  Memphis  firm  by  the  Famous  Store 
Company.  May  the  doctrine  be  fairly  or 
Justly  extended,  so  as  to  hold  the  Memphis 
firm  to  have  been  put  on  inquiry  as  to  the 
cashier's  authority  by  what  would  thus  ap- 
pear on  the  face  of  the  bank's  draft? 

In  our  opinion  it  cannot  and  we  are  en- 
tirely satisfied  in  declining  to  so  hold. 

The  Famous  Store  Company  was  an  entity 
distinct  from  Tlndle;  it  was  accepted  and 
dealt  with  as  a  customer  by  the  bank  as  such 
entity.  To  the  extent  that  Tlndle.  as  presi- 
dent of  the  Store  Company,  controlled  its  af- 
fairs, it  would  have  cast  at  least  a  shade  of 
suspicion  on  the  bank  in  the  community,  had 
that  company  failed  or  refused  to  do  busi- 
ness with  the  bank  of  which  Tlndle  was 
cashier.    It  would  be  an  undue  stretch  to 
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hold  that  the  drawing  of  a  draft  on  a  cor- 
respondent city  bank  by  Tlndle  as  cashier  in 
favor  of  the  Store  Company  or  its  creditor 
Imparted  notice  to  the  creditor  on  reception 
that  Tlndle  was  unfaithful  in  his  trust  as 
cashier.  Abston,  Wynne  &  Co.  were  not  his 
Individual  creditors.  We  must  assume,  even 
if  Tlndle  dominated  the  Store  Company,  that 
there  were  directors  and  agencies  in  that 
(Xkmpany  who  were  true  to  their  trusts,  and 
would  refuse  to  Join  Tlndle  in  looting  the 
bank  in  its  behalf,  and  who  would,  at  least 
In  the  view  of  the  trading  public,  operate  to 
deter  Tlndle  from  such  peculation  for  that 
company's  benefit 

The  counsel  of  the  appellee  dte  no  author- 
ity which  supports  such  an  advanced  posi- 
tion ;  they  concede  that  after  diligent  search 
they  have  been  unable  to  find  any. 

[4]  It  is  apparent,  that  appellees  must 
maintain  the  position  that  Tlndle,  as  cashier, 
and  therefore  as  chief  executive  officer,  of 
the  bank,  was  without  power  or  authority  to 
act  in  accordance  with  the  usage,  practice, 
and  course  of  business  of  banking  Institutions 
in  drawing  drafts  in  favor  of  corporations  in 
which  he  was  also  an  officer.  Touching  the 
principle  bearing  upon  that  point,  it  was  said 
in  Mining  Co.  v.  Bank,  10  Colo.  App.  839, 
847,  50  Pac.  1055,  1058,  as  follows: 

"It  is  contended  that  the  note  appeared  upon 
its  face  to  l>e  executed  by  a  corporation,  and  to 
a  corporation  of  both  of  which  the  same  person 
was  president,  and  that  this  was  Bufficient  no- 
tice to  put  J.  B.  Wheeler  &  Co.  and  each  subse- 
quent transferee  upon  inquiry  as  to  all  matters 
affecting  its  validity.  *  •  •  In  any  event, 
the  argument  depends  for  its  force  upon  the 
theory  that  where  a  note  is  executed  by  one  cor- 
poration to  another,  and  the  same  person  is 
president  of  both,  it  is  prima  facie  void.  These 
premises  are  not  correct,  and  the  argument 
therefore  falls  to  the  ground.  However  much 
•ach  a  circumstance  may  render  it  obligatory 
npon  a  court  to  scrutinize  closely  the  bona  fides 
of  a  transaction  in  certain  cases,  it  by  no  means 
follows  that  it  creates  a  presumption  as  to  the 
invalidity  of  the  paper,  either  as  to  want  of  au- 
thority to  execute  It,  or  of  consideration. 
•  •  •  The  note  did  not  disclose  any  sugges- 
tion that  the  maker  was  without  authority  to 
make  it,  or  that  it  was  for  the  benefit  of  any 
one  of  the  officers  making  it." 

See,  also,  Cheever  v.  Pittsburg,  etc.,  R.  Co., 
150  N.  Y.  59,  44  N.  E.  701,  34  L.  R.  A.  69,  55 
Am.  St  Rep.  646  (cited  and  quoted  with  ap- 
proval in  Bank  v.  Butler,  113  Tenn.  674,  83 
S.  W.  655),  and  Orr  v.  South  Amboy,  etc.,  Co., 
113  App.  Dlv,  103,  98  N.  Y.  Supp.  1026. 

To  enlarge  the  above  exception  to  the  gen- 
eral rule  as  to  the  power  of  a  cashier  to  is- 
sue hank  drafts,  so  as  to  Include  in  that  ex- 
ception drafts  or  cashier's  checks  drawn  in 
favor  of  such  corporations  or  its  creditors, 
would  be  to  seriously  hamper  commercial 
transactiona  The  settlements  made  with 
such  paper  as  exchange  vastly  exceed  in 
nnmber  and  amount  those  made  with  cnrren- 
zy.  Sound  policy  dictates  that  no  furtlier 
burden  be  placed  by  the  courts  on  such  i>aper 
to  the  embarrassment  of  commerce.  The  free 
flow  and  the  amplest  acceptance  by  the  trad- 


ing public  of  such  paper  should  be  facilitated 
by  the  law,  not  further  embarrassed  or  hin- 
dered. Judge  Peckham  well  said  tliat  bank 
or  cashier's  drafts  are  used  so  enormously  at 
the  present  time  in  payment  of  debts  and  in 
settlements  that  they  have  almost  acquired 
the  characteristics  of  money,  and  are  re- 
garded by  the  comigiiercial  community  as  so 
much  cash.  True,  money  bears  no  "ear- 
marks" that  may  give  rise  to  suspicions  on 
the  part  of  the  recipient  as  to  the  manner  in 
which  it  was  obtained  by  one  who  pays  It 
(Thompson  v.  Clydesdale  Bank  [1883]  3  A. 
C.  282,  69  Ifc  T.  N.  S.  156;  BaU  v.  Shepard, 
202  N.  X.  247,  96  N.  B.  719;  Goshen  Nat 
Bank  V.  State,  supra),  while  bank  drafts  may, 
as  we  have  observed,  stUl  the  better  policy 
does  not  look  towards  the  courts  adding  to 
such  drafts  other  marks  of  dissimilarity  to 
currency. 

It  is  more  reasonable  and  Just  to  place 
npon  the  directors  of  a  bank  the  hazard  of 
guarding  their  institutions  from  embezzle- 
ment by  the  cashier,  who  is  chosen,  and  may 
be  caused  to  be  adequately  bonded,  by  them, 
than  to  shift  the  perils  incident  to  his  wrong- 
doing against  the  institution  to  the  public 
which  is  without  voice  in  that  regard.  Suclt. 
dishonesty  is,  fortunately,  a  thing  sporadic, 
and  its  results,  practically  speaking,  are  con- 
fined to  a  limited  territory  and  to  compara- 
tively few  persons ;  whereas,  further  restric- 
tive rules  would  affect  the  currency  of  such 
commercial  ];>aper,  measureless  in  volume, 
every  business  day  of  the  year. 

As  was  said  in  Cheever  v.  Pittsburg,  etc., 
R.  Co.,  supra,  in  reply  to  a  suggestion  that  a 
similar  ruling  would  open  an  easy  way  for 
the  perpetration  of  frauds: 

"It  is  more  reasonable  and  jnst  to  assume 
that  corporations  will  be  able  to  protect  them- 
selves by  proper  vigilance  from  the  dishonesty 
of  their  own  officers  than  to  impute  to  parties 
who  have  taken  the  paper  for  value,  ignorant  of 
its  origin,  constructive  knowledge  of  the  facts 
upon  such  drcumstances  as  exist  in  this  case." 

If  the  results  of  delinquency  or  lack  of 
diligence  on  the  part  of  the  management  or 
supervising  agencies  of  a  bank  are  to  be 
shifted  to  and  borne  by  the  public,  then  from 
the  standpoint  of  economics  this  should  be 
done  by  way  of  an  undisguised  tax  levied 
on  the  holdings  of  the  public,  rather  than  by 
way  of  further  depreciating  and  clouding  a 
medium  of  exchange  so  widely  in  use. 

We  do  not  find  it  necessary  to  discuss  that 
phase  of  the  case  presented  by  the  fact  that 
Abston,  Wynne  &  Co.  surrendered  to  the 
Pemiscot  County  Bank  the  check  of  the 
Store  Company  when  the  draft  on  the  St. 
Louis  correspondent  was  transmitted,  and  as 
to  how  far  value  was  given  thereby ;  nor 
need  we  comment  on  how  far  unfairness 
might  be  Involved  in  holding  the  Memphis 
firm  to  constructive  notice  and  to  account, 
since  in  usual  course  of  business  that  firm 
in  all  likelihood  would  never  see  the  St 
Louis  exchange  transmitted  to  the  Memphis 
Bank  in  payment  of  the  Store  Company's 
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cbeck.  That  draft  would  be  sent  by  the 
Memphis  Bank  to  the  St  Louis  Bank  for 
realization  and  there  held  as  a  yoncher. 

We  hold  that  the  principle  applicable, 
where  a  bank  cashier  executed  the  bank's 
obligation  to  himself  as  payee  and  presents 
it  in  payment  of  his  own  obligation,  is  not 
to  be  extended  so  as  to  cover  a  case  such  as 
is  presented  on  this  record,  under  the  doc- 
trine of  constructiTe  notice  of  a  lack  or  pal- 
pable excess  of  power  on  the  part  of  the 
cashier  who  drew  the  draft 

The  result  is  that  the  decree  of  the  chan- 
cellor must  be  reversed;  but  in  justice  to 
that  able  official  it  should  be  explained  again 
that  the  bill  of  complaint,  as  construed  and 
put  by  counsel  to  this  court,  differed  from 
the  bill  as  drafted  and  filed,  and  as  it  may 
have  been  considered  by  the  chancellor,  In 
the  court  of  trial.  The  course  of  counsel  In 
thus  fairly  phasing  the  case  for  teet  on  ap- 
peal is  most  commendable. 

Beversed. 


ABNOIiD  r.  NEW  TOBK  LIFE  INS.  CO. 
(Supreme  Court  of  Tennessee.     June  1,  1915.) 

1.  Insubance  «=s>250— Avoidance  of  Policy 

rOB   MlSBBPBESENTATION»— StATUTOBY   PBO- 

VISIONS. 

Acts  1007,  c.  467,  establisUn;  standard 
provisions  and  conditions  to  be  contained  in  life 
policies  issued  by  companies  organized  in  Ten- 
nessee and  companies  licensed  to  do  business 
there,  provides  that  no  such  policy  shall  be  issued 
in  the  state,  or  by  a  company  organized  under 
the  laws  of  the  state,  unless  it  shall  contain  the 
provisions  that  all  statements  by  the  insured 
shall,  in  the  absence  of  fraud,  be  deemed  rep- 
resentations, and  not  warranties,  and  that  no 
such  statement  shall  avoid  the  policy  unless 
contained  in  a  written  application,  a  copy  of 
which  shall  be  indorsed  upon  or  attached  to 
the  policy.  Acts  1007,  c.  441,  provides  that  ev- 
ery policy  issued  to  or  for  the  benefit  of  any 
citizen  or  resident  of  the  state  by  any  company 
or  association,  except  fraternal  and  mutual  com- 
panies or  associations  operating  on  the  assess- 
ment plan,  shall  contain  the  entire  contract  of 
insurance,  which  shall  be  construed  according 
to  the  state  laws.  Held,  that  such  acts  apply  to 
all  policies  both  of  domestic  and  foreign  com- 
panies authorized  to  do  business  in  the  state  not 
within  the  specially  excepted  classes. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  539;    Dec.  Dig.  <&=>250.] 

2.  IKBUBANCE   ®=3 184— 'AVOIDANCE  OV  POUCT 

FOB  Misbepbesentations— Statutoby  Pbo- 

VISI0N8. 

Under  Acts  1907,  cc.  441,  457,  where  an  in- 
surance company  failed  to  attach  to  the  policy, 
or  to  incorporate  therein,  the  application  or  a 
copy  thereof,  it  could  not  take  advantage  of  the 
breach  of  any  of  the  terms  of  the  application, 
but  must  be  held  to  have  embraced  all  of  the 
terms  of  the  contract  in  the  policy  itself;  and 
hence  the  policy  was  not  avoided  by  misrepre- 
sentations in  the  application. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  §{  214-217;  Dec.  Dig.  «S=>134,] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  F.  H.  Heiskell,  Chancellor. 

Action  by  Bosa  M.  Arnold  against  the  New 
York  Life  Insurance  Company.     Judgment 


for   plaintiff,  and  defendant  appeals.     Af- 
firmed. 

Caruthers  Ewlng,  of  Memphis,  for  aiqiel- 
lant.  Marlon  G.  Evans,  of  Memjjdils,  for  ap- 
pellee 

NEIL,  C.  J.  On  December  14,  1911,  George 
Arnold,  the  husband  of  the  complainant, 
signed  an  application  for  the  purpose  of  ob- 
taining a  policy  of  life  insurance  for  |10,- 
000  in  the  defendant  company.  Soon  there- 
after the  usual  medical  examination  was  had. 
Some  independent  inquiries  were  made  by 
the  company  through  its  inspection  agency  in 
Memphis  concerning  the  life,  health,  and 
habits  of  the  applicant.  All  being  found  sat- 
isfactory, the  policy  was  Issued. 

Among  the  questions  required  to  be  an- 
swered in  the  application  was  No.  9,  as  fol- 
lows: 

"Have  you  ever  had  or  suffered  from  any  of 
the  following  diseases?  Answer  'Yes'  or  'No' 
to  each  part  of  this  query  below: 

"A.  Of  the  brain  or  nervous  system? 

"B.  Of  the  heart  or  lungs? 

"C.  Of  the  stomach  or  intestines,  liver,  kid- 
neys, or  bladder? 

"D.  Of  the  skin,  middle  ear,  or  eyes? 

"E.  Rheumatism,  gout,  or  syphilis?" 

To  all  of  these  he  answered  "No,"  except 
the  last  To  this  he  replied  that  he  had 
had  rheumatism,  one  attack  In  May,  1911, 
lasting  two  days;  that  it  was  in  his  right 
foot,  was  mild,  and  the  recovery  complete. 

The  assured  died  of  dropsy  on  December 
9, 1912.  The  physician  In  attendance  describ- 
ed his  condition  as  follows: 

"He  was  very  much  swollen  from  dropsy, 
short  of  breath,  very  weak  pulse,  blue  in  color, 
and  complaining  of  a  good  deal  of  pain  in  his 
chest  and  abdomen.  Q.  To  what  was  the  drop- 
sical condition  attributable?  A.  The  dropsy 
was  due  to  the  failing  of  the  heart  muscle,  due 
to  secondary  disease  of  the  valves." 

Proofs  of  death  were  duly  furnished,  and 
payment  was  refused  by  the  defendant  com- 
pany. 

The  application  was  not  attached  to  the 
policy,  nor  was  any  copy  of  it 

Nevertheless  the  company  set  np  In  de- 
fense to  the  bill  the  following  printed  state- 
ment contained  in  the  application,  viz.: 

"I  declare,  on  behalf  of  myself  and  of  any 
person  who  shall  have  or  claim  any  interest  in 
any  insurance  made  hereunder,  that  I  have  care- 
fuUy  read  each  and  all  of  the  above  answers; 
that  they  are  each  written  as  made  by  me ;  that 
each  of  them  is  full,  complete,  and  true ;  and 
that  to  the  best  of  my  knowledge  and  belief  I 
am  a  proper  subject  for  insurance." 

Defendant  insisted  that  contrary  to  the  an- 
swers given  to  the  question  quoted  supra, 
and  to  other  questions  propounded  in  the  ap- 
plication, the  Insured  had  really  bad  diseases 
of  the  Intestines,  of  the  liver,  of  the  bladder, 
of  the  kidneys,  of  the  stomach,  of  the  heart, 
and  that  be  had  gout;  that  he  knew  he  had 
these  diseases  at  the  time  the  application 
was  made,  and  denied  the  fact  for  the  pur- 
pose of  defrauding  the  company.  It  was  also 
averred  in  defense  that  the  Insured,  contrary 
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to  representatlonB  made  In  the  application, 
naed  alcohol  to  excess,  and  tbat  be  fraudu- 
lently denied  this  fact  The  points  pressed 
were,  however,  with  reference  to  the  alleged 
disease  of  the  heart  and  gout,  and  the  ex- 
cesslye  use  of  alcohol. 

A  Jury  was  called,  and  to  appropriate  is- 
sues submitted  to  them  answered  that  At 
the  time  the  Insured  made  the  application 
be  had  never,  in  fact,  had  any  disease  of  the 
beart;  that  he  did  not  make  any  misrepre- 
sentations when  he  stated  that  he  had  never 
bad  any  disease  of  the  stomach,  or  that  be 
had  never  used  alcohol  to  excess;  that  he  did 
misrepresent  when  he  answered  that  he  had 
never  had  gout,  but  that  such  misrepresenta- 
tion was  not  material  to  the  risk;  also  that 
the  defendant  had  not,  with  full  knowledge 
of  this  misrepresentation,  elected  to  waive  it 

There  was  evidence  to  sustain  the  verdict 

Upon  this  verdict  the  chancellor  entered  a 
Judgment  against  defendant  for  the  amount 
of  the  policy  and  interest.  Thereupon  the 
company  appealed  to  this  court  and  has  here 
assigned  errors. 

These  errors  cover  all  of  the  defenses  made 
in  the  answer,  and  have  all  been  fully  con- 
sidered, discussed,  and  disposed  of  in  an 
oral  opinion  delivered  by  the  court  in  the 
presence  of  the  respective  counsel.  In  this 
opinion  we  shall  consider  only  one  point.  It 
is  not  embraced  within  those  mentioned. 

All  of  the  defenses  were  based  on  alleged 
misrepresentations  contained  in  the  applica- 
tion. But  as  stated,  the  application  was  not 
attached  to  the  policy.  We  have  two  stat- 
utes bearing  on  this  subject: 

Acts  1907,  c.  457: 

"An  act  to  be  entitled  'Ad  act  establishing 
standard  pravisions  and  conditions  to  be  con- 
tained in  policies  of  life  insurance  issued  by 
companies  organized  under  the  laws  of  this  state 
and  companies  licensed  to  do  business  in  this 
state.' 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  no 
policy  of  life  insurance  shall  be  issued  in  this 
state  or  be  issued  by  a  life  insurance  company 
organized  under  the  laws  of  this  state  unless  the 
same  shall  contain  the  following  provisions: 
•  •  •  (4)  that  all  statements  made  by  the  in- 
snred,  shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties,  and  that  no 
such  statement  shall  avoid  the  policy  unless  it 
is  contained  in  a  written  application,  and  a  copy 
of  such  application  shall  be  indorsed  upon  or 
attached  to  the  policy  when  issued." 

Chapter  441,  Acts  1907: 

"An  act  to  define  and  limit  the  provirions  of 
the  insurance  contract,  and  to  determine  the 
place  where  such  contract  was  made. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  every  pol- 
icy of  insurance  issued  to  or  for  the  benefit  of 
any  citizen  or  resident  of  this  state  on  or  after 
the  first  day  of  July,  1907,  by  any  insurance 
company  or  association  doing  business  in  this 
state,  except  fraternfl  beneficiary  associations 
and  mntual  insurance  companies  or  associatio^is 
operating  on  .tbe  assessment  plan,  shall  contaio 
the  entire  contract  of  insurance  between  the 
parties  to  said  contract,  and  every  such  con- 
tract so  issued  shall  be  held  as  made  in  this 
■tste  and  construed  solely  according  to  the  laws 
of  ttaia  state." 


[1]  Chapter  457  clearly  applies  to  policies 
of  foreign  life  Insurance  companies  author- 
ized to  do  business  in  this  state,  as  well  as 
those  Issued  by  local  companies.  This  is 
shown  by  the  last -clause  of  the  caption,  and 
by  the  general  provisions  appearing  in  sec- 
tion 1  "that  no  policy  of  life  Insurance  shall 
be  issued  in  this  Istate,"  etc. 

Chapter  441,  with  the  exception  stated 
therein  of  fraternal  beneficiary  assodatlonB 
and  mutual  insurance  companies  or  associa- 
tions operating  on  the  assessment  plan,  is 
suflBclently  general  to  cover  all  policies  "is- 
sued to  or  for  the  benefit  of  any  citizen  or 
resident  of  this  state  on  or  after  the  first 
day  of  July,  1907,  by  any  insurance  com- 
pany." This  would  include  foreign  com- 
panies licensed  to  do  business  here,  as  well 
as  domestic  companies. 

All  policies  both  of  domestic  and  foreign 
companies  authorized  to  do  business  in  this 
state,  lying  outside  of  the  specially  excepted 
classes,  must  be  construed  as  falling  under 
the  provisions  of  these  two  statutes. 

[2]  This,  of  course,  would  cover  the  defend- 
ant company.  That  company,  not  falling 
within  either  of  tbe  excepted  classes,  and 
having  failed  to  attach  or  incorporate  the 
application  or  a  copy  thereof,  cannot  rely 
on  it  or  take  advantage  of  the  breach  of 
any  of  its  terms,  but  must  be  held  to  have 
embraced  all  of  the  terms  of  tbe  contract  in 
the  policy  itself. 

Tbe  same  question  has  arisen  in  other  Ju- 
risdictions, and  has  been  decided  in  the  same 
way. 

In  Kirkpatrick  v.  London  Insurance  Co., 
139  Iowa,  370,  378,  374,  115  N.  W.  1107,  1109, 
19  h.  B.  A.  (N.  S.)  102, 104, 105,  the  Supreme 
Court  of  Iowa,  discussing  a  similar  provi- 
sion, said: 

"The  section  of  the  Code  which  we  are  now 
asked  to  interpret  has  frequently  been  consider- 
ed by  this  court,  and  has  been  liberally  applied 
in  excluding  an  insurance  company  from  rely- 
ing in  any  way  upon  representations  or  war- 
ranties contained  in  an  application  a  copy  of 
which  has  not  been  incorporated  into  or  attach- 
ed to  tbe  policy ;  and  the  purpose  of  the  statute 
has  been  declared  in  a  general  way  to  be  the 
prevention  of  any  representations  or  warranties 
in  the  application  being  considered  a  portion  of 
the  contract,  or  available  to  the  company  as  a 
defense,  unless  a  copy  of  the  application  is  in- 
corporated or  attached.  Ellis  v.  Council  Bluffs 
Ins.  Co.,  64  Iowa,  507,  20  N.  W.  782 ;  Good- 
win V.  Provident  Sav.  Life  Assur.  Ass'n,  97 
Iowa,  226,  66  N.  W.  157.  32  L.  R.  A.  473,  59 
Am.  St.  Kep.  411;  Seiler  v.  Economic  Life 
Ass'n,  105  Iowa,  87,  74  N.  W.  941,  43  I*  E. 
A.  537 ;  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
113  Iowa,  641,  85  N.  W.  806.  'An  evident  pur- 
pose of  this  statute  is  that  when  the  application 
M  made  a  part  of  the  contract,  *  *  *  a  true 
copy  must  be  attached  to  the  pulicy,  so  that  the 
writings  composing  the  contract  may  all  appear 
together,  and  that  the  insured  may  be  in  posses- 
sion of  the  evidence  of  what  his  contract  is.' 
Johnson  v.  Des  Moines  L.  Ins.  Co.,  105  Iowa, 
273,  75  N.  W.  101." 

To  the  same  effect  are  the  following  au- 
thorities: Lenox  v.  Greenwich  Ins.  Co.,  165 
Pa.  575,  30  Atl.  940;  Corley  v.  Travelers' 
Protective  Ass'n,  105  Fed.  854,  46  O.  O.  A. 
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278;  Nugent  t.  Greenfield  Life  Acs'n,  172 
Mass.  278,  62  N.  m  440;  Metropolitan  LUe 
Ins.  Co.  y.  Howele,  68  Ohio,  614,  68  N.  B.  4. 
Without  pursuing  the  subject  further,  It 
Is  sufficient  to  say  that  n«t  only  for  the  rea- 
sons stated  In  the  oral  opinion,  but  without 
regard  to  these,  and  on  the  single  ground  con- 
sidered in  this  opinion,  the  decree  of  the 
chancellor  was  correct,  and  must  he  affirmed. 


BOYD  et  nx.  t.  COCA  COIjA  BOTTLINO 
WORKS. 

(Supreme  Court  of  Tennessee.    April  16,  1815.) 

1.  Food  «=325— Bottling  of  Tonio— Nbou- 
QBNCB— Pleading  and  Pboof — Vabiancb. 

In  an  action  against  a  bottling  company 
for  injuries  £iom  drinking  a  tonic  negligently 
placed  in  a  bottle  containing  a  cigar  stub,  there 
was  no  fatal  variance  between  an  allegation 
of  the  declaration  that  defendant  negligently 
placed  the  cigar  stub  in  the  bottle,  and  the 
proof  that  it  was  placed  in  the  bottle  by  some 
one  else,  and  was  there  when  the  bottle  was 
filled,  where  the  real  negligence  charged  in  the 
declaration  was  the  bottling  of  the  cigar  stub 
and  placing  of  the  bottle  on  the  market. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  {  18;   Dec.  Dig.  «=»25.] 

2.  Food  $=>25  —  Poibonous  Substancks  — 
contbibutobt  negligence. 

A  consumer  was  not  negligent  for  failure  to 
examine  a  bottle  of  tonic  for  poisonous  substanc- 
es, where  it  was  sealed  when  bought  from  the 
dealer  to  whom  the  bottling  works  had  sold  it, 
especially  where  the  bottle  and  the  fluid  were 
both  dark  in  color,  and  the  poisonous  substance, 
a  cigar  stub,  could  not  have  been  readily  dis- 
cerned. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  S  18;   Dec  Dig.  «=»25.] 

3.  Food  9=>25 — Poisonous  Substances— Li- 
ABiLirr  OF  Manufactubeb  to  Consitmeb. 

In  an  action  for  injuries  from  drinking  a 
tonic  containing  a  poisonous  substance,  the  bot- 
tle containing  same  having  been  bought  sealed 
from  an  intermediate  dealer  to  whom  the  de- 
fendant manufacturer  had  sold  it,  want  of  con- 
tract or  privity  between  defendant  and  the  per- 
son injured  constituted  no  defense;  a  person 
who  undertakes  to  perform  an  act  which,  if  not 
done  with  care  and  skill,  will  imperil  the  lives 
of  others,  being  liable  to  others  suffering  from 
bis  negligence. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  S  18;    Dec  Dig.  <^=>25.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  W.  C.  Boyd  and  wife  against  the 
Coca  Cola  Bottling  Works.  A  Judgment  for 
defendant  was  reversed  by  the  Court  of  CItII 
Appeals,  and  defendant  brings  certiorari. 
Judgment  of  Court  of  Civil  Appeals  affirmed. 

Turney  ft  Turney  and  B.  A.  Butler,  all  of 
Nashville,  for  Boyd.  Cherry  ft  Steger  and 
McAlister,  Smith  ft  McAUster,  all  of  Nash- 
TlUe,  for  Coca  Cola  Bottling  Works. 

OBEEN,  J.  This  damage  suit  was  insti- 
tuted by  W.  C.  Boyd  and  wife,  Lou  J.  Boyd, 
and  pending  the  suit  Mrs.  Boyd  died.  W.  C. 
Boyd  was  appointed  her  administrator,  and 
tbe  case  was  revived. 


A  motion  for  a  directed  verdict  In  favor  of 
defendant  below  was  sustained  by  the  trial 
court  Upon  appeal  ttiis  judgment  was  re- 
versed by  the  Court  of  Civil  Appeals,  and  tbe 
case  is  before  us  on  petition  for  certiorari, 
which  has  been  granted. 

Mrs.  Lou  Boyd  was  a  lady  in  delicate 
health  who  was  in  tbe  habit  of  occasionally 
drinking  coca  cola  as  a  tonic  and  for  its  in- 
vigorating effects.  Her  husband  bought  for 
her  a  sealed  bottle  of  this  beverage  from  a 
retail  dealer  in  Nashville.  He  carried  the 
bottle  home  and  poured  a  portion  of  its  con- 
tents into  a  glass.  His  wife  drank  the  liquid 
poured  out,  and  immediately  became  in- 
tensely nauseated  and  suffered  serioualy 
from  its  effects. 

Mr.  Boyd  examined  the  bottle  and  found 
therein  a  cigar  stub  about  two  inches  long 
which  had  apparently  been  in  the  liquid  for 
some  time.  It  was  shown  on  the  trial  that 
complaint  was  made  by  Mr.  Boyd  to  an  agent 
of  the  Coca  Cola  Bottling  Works  about  the 
incident  referred  to,  and  this  agent  expressed 
regret  and  indignation  and  said  that  the  com- 
pany had  employed  some  negroes  who  were 
careless  about  washing  bottles  into  which 
coca  cola  was  poured.  The  proof  shows  that 
it  was  the  custom  of  defendant  company  to 
buy  empty  bottles  around  town  and  refill 
them.  A  physician  testified  for  plaintiff  be- 
low as  to  Uie  poisonous  effect  of  a  fluid 
impregnated  with  nicotine  from  a  cigar  stub. 

Defendant  below  introduced  no  proof,  but 
made  a  motion  for  peremptory  instructions, 
which  was  sustained  on  the  ground  that 
there  was  no  privity  of  contract  between  the 
Boyds  and  the  Coca  Cola  Bottling  Works, 
inasmuch  as  the  purchase  was  made  from  an 
intermediate  dealer. 

Before  considering  this  proposition,  there 
are  some  minor  matters  of  which  we  should 
dispose. 

[1]  It  is  first  urged  on  behalf  of  tbe  bot- 
tling works  that  there  was  a  fatal  variance 
between  the  declaration  and  the  proof,  in 
that  the  declaration  charged  defendants  be- 
low with  negligently  placing  the  cigar  stub 
in  the  bottle,  while  the  proof  tended  to  show 
that  the  cigar  stub  was  placed  in  the  bottle 
by  some  one  else  and  was  in  the  bottle  when 
it  was  filled.  The  charge  of  the  declaration 
is  that  tbe  cigar  stub  "was  placed  In  such 
bottle  and  sealed  up  with  said  fluid  by  de- 
fendant company,  its  agents  and  employes, 
and  had  been  negligently  placed  upon  tbe 
market  for  sale  and  for  use  as  aforesaid." 
The  real  negligence  charged  in  this  declara- 
tion is  the  sealing  up  of  the  cigar  stub  in 
the  bottle  and  the  placing  of  such  bottle  on 
the  market.  It  is  Immaterial  as  to  who  put 
the  stub  in  the  bottle,  and  a  variance  be- 
tween the  declaration  and  the  proof  in  an  Im- 
material matter  does  not  affect  tbe  case. 

[2]  It  is  next  said  that  tbe  plaintiffs  below 
were  guilty  of  contribatory  negligence  In  not 
examining  more  closely   the  bottle  and  its 
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contents.  We  think  thore  is  nothing  in  this. 
Xbe  proof  shows  that  the  bottle  and  the  fluid 
were  both  ot  a  dark  color,  and  the  cigar  stub . 
could  not  be  readily  discerned.  Furthermore, 
it  is  to  be  presumed  that  the  contents  ot  seal- 
ed packages  put  on  the  market  to  be  used  as 
a  food  or  beverage  are  fit  to  be  so  used.  A 
consumer  is  not  negligent  In  failing  to  exam- 
ine the  same  for  poisonous  substances. 

There  are  some  other  matters  mentioned  in 
the  brief  filed  for  the  bottling  works  which 
we  do  not  think  it  necessary  to  discuss,  and 
we  come  to  the  main  question  in  the  case. 

[3]  The  trial  Judge  doubtless  based  his  ac- 
tion on  the  case  ot  Bnrkett  t.  Mfg.  Company, 
126  Tenn.  467,  150  S.  W.  421,  and  this  case  is 
pressed  upon  the  court  by  counsel  for  defend- 
ant company  as  being  conclusive  of  this  con- 
troversy. 

Burkett  T.  Mfg.  Company,  supra,  was  a 
case  in  which  the  purchaser  of  a  carriage, 
which  had  been  bought  from  a  dealer,  sued 
the  manufacturer  for  injuries  sustained  by 
reason  of  the  spokes  in  one  of  the  wheels 
breaking.  It  was  held  by  this  court  that  the 
manufacturer  was  not  liable  to  the  purchas- 
er.  The  court  said: 

"The  general  rule  Is  that  a  manufactarer  la 
not  liable  to  a  third  person,  who  buys  hU  goods 
from  an  intermediate  dealer,  because  of  the 
want  of  ainy  privity  between  the  parties.  The 
mle  is  different,  however,  if  the  manufacturer 
bad  knowledge  of  the  defect,  and  put  the 
article  upon  the  niarliet  in  that  condition.  In 
tuch  case  he  is  guilty  of  fraud,  and  Is  liable 
to  any  one  into  whose  bands  the  article  falls, 
and  who  ia  injured  while  using  it  properly. 
He  is  also  liable  to  such  third  person,  where 
the  article  sold  is  of  such  kind  as  to  be  im- 
minently dangerous  to  human  life  or  health ; 
also,  when  an  article,  although  not  apparently 
dangerous,  is  linown  by  bim  to  be  such,  and  he 
gives  no  notice  of  Its  qualities  when  he  put  it 
npon  the  market."  Burlcett  v.  Manufacturing 
G>.,  126  Tenn.  472,  150  S.  W.  421. 

We  do  not  think  the  foregoing  case  sus- 
tains the  action  of  the  court  below.  The 
present  case  falls  within  the  second  exception 
stated  in  Burkett  v.  Mfg.  Co.  All  medicines, 
foods,  and  beverages  are  articles  of  such  kind 
as  to  be  imminently  dangerous  to  human  life 
or  health  unless  care  is  exercised  in  their 
preparation. 

Upon  a  person  who  undertakes  the  per- 
formance of  an  act,  which  if  not  done  with 
care  and  skill  will  imperil  the  lives  of  oth- 
ers, tlie  law  imposes  the  duty  of  exercising 
the  requisite  care  and  skill.  In  such  mat- 
ters such  a  person  Is  liable  to  others  suffering 
from  his  negligence. 

This  liability  does  not  depend  on  contract 
or  privity,  but  arises  from  a  breach  of  the 
legal  duty,  to  which  we  have  Just  referred. 
A  tort  is  committed,  a  legal  right  invaded,  by 
ptacticee  which  prejudice  another's  health. 

Speaking  in  a  case  similar  to  this  one,  the 
Mew  Jersey  Court  of  Errors  and  Appeals 
said: 

"AmMig  the  most  fundamental  of  personal 
rights,  withoat  which  man  could  not  live  In  a 
state  of  society,  is   the  right  of  personal  se- 
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curity,  including  'the  preservation  of  a  man's 
health  from  such  practices  as  may  prejudice  or 
annoy  it.'  First  Blackstone's  Comm.  129,  134. 
•  •  •  To  assert  therefore  that  one  living 
in  a  state  of  society  organized,  as  ours  is,  ac- 
cording to  the  principles  of  the  common  law, 
need  not  be  careful  that  his  acts  do  not  en- 
danger the  life  or  impair  the  health  of  his 
neighbor,  seems  to  offend  against  the  funda- 
mentals. Tomlinson  v.  Armour  &  Co.  75  N.  J. 
Law,  748,  70  AU.  314,  19  L.  R.  A.  (N.  t3.)  923. 

Upon  the  principles  stated,  a  negligent 
manufacturer  has  been  held  liable  for  in- 
juries to  consumers,  purchasing  fr<»u  Inter- 
mediate dealers,  for  the  careless  labeling  of 
poisons  and  patent  medicines.  Thomas  v. 
Winchester,  6  N.  I.  307,  57  Am.  Dec.  455: 
Blood  Balm  Co.  r.  Cooper,  88  Oa.  457,  10  S. 
K  118,  5  L.  R.  A.  612,  20  Am.  St.  R^.  324. 
For  negligently  bottling  beer  with  broken 
glass  in  the  bottle.  Watson  v.  Augusta  Brew- 
ing Co.,  124  Oa.  121,  52  S.  £.  152.  1  L.  R.  A 
(N.  S.)  1178.  110  Am.  St.  Rep.  167.  For  neg- 
ligent preparation  of  mincemeat  put  up  in  a 
package.  Salmon  v.  Libby,  219  111.  421,  76 
N.  E.  573.  For  the  careless  and  negligent 
canning  of  spoiled  meat  Tomlinson  v.  Ar- 
mour &  Co.,  75  N.  J.  L.  748,  70  Atl.  314,  19 
L.  R.  A  (N.  S.)  923.  See,  also,  Bishop  v. 
Weber,  139  Mass.  411,  1  N.  B.  154,  52  Am. 
Rep.  716. 

So  when  the  manufacturer  of  this  beverage 
undertook  to  place  It  on  the  market  in  sealed 
bottles,  intending  it  to  be  purchased  and 
taken  into  the  human  stomach,  under  such 
circumstances  that  neither  the  dealer  nor 
the  consumer  had  opportunity  for  knowledge 
of  its  contents,  he  likewise  assumed  the  duty 
of  exercising  care  to  see  that  there  was  noth- 
ing unwholesome  or  injurious  contained  in 
said  bottles.  For  a  negligent  breach  of  this 
duty,  the  manufacturer  became  liable  to  the 
person  damaged  thereby. 

Practically  all  the  modem  cases  are  to  the 
effect  that  the  ultimate  consumer  of  foods, 
medlc&ies,  or  beverages  may  bring  his  action 
against  the  manufacturer  for  injuries  caused 
by  the  negligent  preparation  of  such  articles. 
This  Is  certainly  true  where  the  articles  arc 
sold  in  sealed  packages  and  are  not  subject 
to  Inspection.  Some  of  the  cases  place  the 
liability  on  the  grounds  heretofore  stated. 
Others  place  it  on  pure  food  statutes.  Oth- 
ers say  there  is  an  implied  warranty  when 
goods  are  dispensed  in  original  packages, 
which  is  available  to  all  damaged  by  their 
use,  and  another  case  says  that  the  liability 
rests  upon  the  demands  of  social  Justice.  See 
the  cases  collected  in  a  note  to  Mazetti  v.  ^ 
Armour  &  Co.,  48  L.  R.  A.  (N.  S.)  213,  219, 
and  in  a  note  to  Tomlinson  y.  Armour  &  Co., 
19  L.  R.  A  (N.  S.)  923. 

Upon  whatever  ground  the  liability  of  such 
a  manufacturer  to  the  ultimate  consumer  is 
placed,  the  result  is  eminently  satisfactory, 
conducive  to  the  public  welfare,  and  one 
which  we  approve. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals is  affirmed. 
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A.VEN  V.  STATE.     (No.  3544.) 

<Ck)urt  of  Criminal  Appeals  of  Texas.    May  12, 

1915.     Rehearing  Denied  June  2,  1»15.) 

1.  Criminal  Law  «=>80— Tbial  of  Accou- 
MjtCE— Evidence  of  Pbincipal's  Guilt. 

Under  Pen.  Code  1911,  art.  89,  requiring 
the  evidence  on  the  trial  of  an  accomplice  to  be 
such  as  would  have  convicted  the  principal,  any 
competent  evidence  to  show  the  guilt  of  the 
principal  is  admissible  as  if  be  were  on  trial. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  103-lU,  1384;    Dec  Dig. 

<e=»so.] 

2.  CBiMiNAt    Law    <8=s>695  —  Tbiai  —  Objec- 
tions TO  E5VIDENCB. 

Overruling  objection  to  the  whole  of  cer- 
tain evidence,  part  of  which  is  admissible,  is 
not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  {{  1633-1638;  Dec.  Dig.  «=» 
695.] 

3.  Ceiminal  Law   ®=>80— Tbial   of  Accom- 
plice—Confession OF  Principal. 

Confession  of  the  principal  is  admissible 
on  trial  of  an  accomplice,  but  only  to  prove  the 
principal's  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  103-111,  1384;  Dec.  Dig. 
«=>80.] 

Appenl  from  District  Court,  Goliad  Coun- 
ty; John  M.  Green,  Judge. 

A.  M.  Ayen  was  conrlcted  <3t  crime,  and 
appeals.    Affirmed. 

Dupree  &  Pool,  of  Victoria,  £or  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
Stete. 

PRENDERQAST,  P.  J.  Appellant  was 
convicted  of  accomplice  to  arson,  and  assess- 
ed the  lowest  puniahmeut  The  evidence  Is 
amply  sufficient  to  sustain  the  verdict  The 
indictment  Is  In  the  usual  fonn,  and  avers 
that  Mai  Reeves  was  the  principal,  and  set 
fire  to  and  burned  a  certain  bouse,  and  that 
the  appellant  was  an  accomplice. 

[1]  In  the  trial  of  au  accomplice  the  stat- 
ute requires  that  the  evidence  must  Be  such 
as  would  have  convicted  the  principal.  In 
other  words,  the  evidence  must  show  the 
guilt  of  the  principal.  P.  C.  art  89.  All  the 
authorities  hold  that  any  competent  evidence 
to  show  the  guilt  of  the  principal  is  admis- 
sible, the  same  as  If  the  principal  was  on 
trial.  There  are  many  decisions  down  to  this 
date  to  that  effect,  and  the  decisions  are  uni- 
form. We  cite  only  a  few  of  them.  Simins 
V.  State,  10  Tex.  App.  131;  Crook  v.  State, 
27  Tex.  App.  198,  11  S.  W.  444;  Arnold  v. 
State,  9  Tex.  App.  435;  Poston  v.  State,  12 
Ties.  App.  408. 

[2,  S]  The  record  shows  that  said  principal 
had  been  convicted  some  time  before  the  trial 
of  appellant,  and  that  In  his  case  he  testUled, 
admitting  that  he  had  set  fire  to  the  house, 
and  showing  his  guilt  as  principal.  The 
state,  over  appellant's  objections.  Introduced 
the  whole  of  said  principal's  testimony  on  his 
trial  In  the  trial  of  this  case.  Appellant  ob- 
jected to  the  whole  of  that  evidence.    Un- 


questionably part  of  it  was  admissible.  It 
may  be  that  part  of  It  which  would  tend  to 
show  that  api)ellant  himself  was  an  accom- 
plice was  inadmissible,  If  the  proper  objec- 
tions had  been  made  thereto,'  but  no  such  ob- 
jections were  made.  The  rule  on  that  sub- 
ject Is  well  established  in  this  state,  to  the 
effect  that,  where  objections  are  Interposed  to 
the  whole  of  certain  testimony,  a  part  of 
which  Is  admissible  and  a  part  of  which  Is 
not  admissible,  the  action  of  the  court  In 
overruling  such  objections  does  not  present 
error.  Ortiz  v.  State,  68  Tex.  Or.  R.  526, 
151  S.  W.  1056;  Pinlierton  v.  State,  71  Tex. 
Cr.  R.  203,  160  S.  W.  87,  and  authorities 
therein  cited. 

Appellant's  contention  In  the  lower  coart 
and  in  this  is  that  said  testimony  was  inad- 
missible on  the  theory  that  the  confession  of 
a  co-conspirator,  made  after  the  conspiracy 
had  ended,  and  not  in  furtherance  of  the 
common  design,  was  not  admissible.  He  an- 
nounces a  correct  principle  of  law,  and  cites 
authorities  to  support  It,  but  it  is  wholly 
inapplicable  in  this  case.  The  court  properly 
declared,  both  orally  at  the  time  the  evi- 
dence was  introduced  and  In  bis  written 
charge  to  the  Jury,  that  said  testimony  of 
Reeves  was  admissible  solely  for  the  purpose 
of  tending  to  prove.  If  it  did,  the  guilt  of  the 
principal,  and  the  jury  could  consider  It  for 
that  purpose  alone. 

The  only  other  assignment  appellant  makes 
Is  to  the  overruling  of  his  motion  for  new 
trial.  Nothing  is  presented  thereby  showing 
any  error  in  the  court  overruling  It 

The  judgment  Is  therefore  affirmed. 


TAYLOR  V.  STATE.     (No.  3550.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 
1915.) 

1.  TBIiSaBAPHB  AND  TELEPHONES  ®=»79— OB- 
SCENE Lanouaok  Oveb  Telephone— Com- 
plaint AND  INFOBMATION. 

In  a  prosecution  under  Pen.  Code  1911,  art 
471,  for  using  obscene  language  over  a  tele- 
phone, a  complaint  and  information  sufficiently 
allege  that  the  offense  was  committed  before 
they  were  filed  by  the  use  of  the  word  "hereto- 
fore." 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  §  22;  Dec.  Dig.  <8=s> 
79.] 

2.  Teleokaphs  and  Telephones  «=»79— Ob- 
scene Lanodaoe  Oveb  Telephone— Com- 
plaint AND  InFOBMATION. 

A  complaint  and  information  under  Pen. 
Code  1911,  art  471,  alleging  the  use  of  obscene 
language  over  a  telephone  t>elon^ing  to  the 
Southwestern  Telegraph  &  Telephone  Com- 
pany, is  sufficient  without  alleeing  that  such 
company  was  a  copartnership,  corporation,  joint- 
stock  company,  or  individual  firm. 
'  [Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  22;  Dec.  Dig.  «S9 
79.] 

3.  Teleobaphs  and  Telephones  ®=s79— Ob- 
scene Language  Oveb  Telephone — Com- 
plaint and  Information. 

A  complaint  and  information  under  Pen. 
Code   1911,   art   471,   alleging  that  defendant 
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Ti8«d  obscene  language  over  a  telephone  deserib- 
ing  it  by  number  and  giving  the  ownership 
thereof,  ia  sufficient  though  not  specifically  al- 
leging that  it  was  in  operation  and  capable  of 
being  actually  used. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  22;  Dec.  Dig.  «=» 
79.] 

4.  IiroiCTMBtrr  AND  Infobmation  4=>110  — 
Obscene    Lanouaog    Over    Tklephone  — 

COSIPI.AJNT    AND    INFOBMATION  —  LiANOTJAaE 

OF  Statute. 

Under  Pen.  Code  1911,  art.  471,  making  it 
a  misdemeanor  to  use  obscene,  profane,  etc., 
language  over  or  through  any  telephone  in  the 
state,  a  complaint  and  information  following 
the  language  of  the  statute  is  sufficient,  though 
there  is  no  allegation  that  the  language  was 
heard  by  any  one  or  that  it  disturbed  any  one. 

[£d.  Note. — ^For  other  cases,  see  Indictmetat 
and  Information,  Cent  Dig.  H  289-294;  Dec. 
Dig.  «=»110.} 

5.  Telkobafhs  and  Telephones  $=>79— Ob- 
scene Language  Oteb  Telephone— Time 
OF  Offense— Evidence. 

Where  a  complaint  and  information  nnder 
Pen.  Code  1911,  art  471,  alleged  the  use  of  ob- 
scene language  over  a  telephone  on  the  16th  day 
of  March,  the  testimony  of  the  sole  witness  for 
the  state,  on  a  trial  bad  on  tbe  24th  day  of 
March,  that  defendant  nsed  the  language  charg- 
ed on  the  former  date,  did  not  show  that  the  of- 
fense was  not  committed  before  the  complaint 
and  information  was  filed. 

[Eil.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  S  22 ;  Dec.  Dig.  «=» 
79.] 

a  Tbleobaphs  and  Telephones  4=»79— Ob- 
scene Lanouaok  Over  Telephone  —  De- 
fenses. 

Under  Pen.  Code  1911,  art.  471,  making  it 
a  misdemeanor  to  use  obscene  language  over  a 
telephone,  it  is  no  defense  that  prosecuting  wit- 
ness could  have  disconnected  the  phone  and 
thereby  refused  to  listen  to  more  than  one  single 
utterance  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  22;  Dec.  Dig. 
«=>79.] 

7.  Cbiminal  Law  «=s>1090— Appeal  and  Er- 
BOB— Exceptions  in  Lowes  Codet— Abotj- 
MENT  OF  Counsel. 

Objection  to  argument  of  counsel  cannot  be 
reviewed  in  absence  of  exception  to  such  lan- 
guage at  the  time  and  a  bill  of  exceptions 
thereto. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  »  2653,  2789,  2803-2822, 
2825-2827,  2027,  2928,  2948,  3204;  Dec.  Dig. 
«=>1090.] 

8.  Cbiminai.  Law  $=>721  —  Abouuent  of 
CouNSEir- Reference  to  Failure  of  De- 
fendant TO  Testift. 

Statement  of  a  prosecuting  attorney  that 
complaining  witness  "has  testified  to  all  these 
facts,  which  have  not  been  denied,"  is  not  a 
reference  to  the  failure  of  accused  to  testify. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1672;   Dec.  Dig.  <S=9721.] 

Appeal  from  Tarrant  County  Court;  Jesse 
M.  Brown,  Judge. 

Mary  Taylor  was  convicted  of  using  ob- 
scene language  over  a  telephone,  and  she  ap- 
peals.   Affirmed. 

Peden  &  Lipscomb,  of  Ft.  Worth,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
tbe  State. 


PRENDEROA8T,  P.  J.  Appelant  was 
prosecuted,  convicted,  and  fined  |10  for  using 
vulgar,  profane,  obscene,  and  Indecent  lan- 
guage over  and  through  a  telepbone. 

The  statute  is: 

"If  any  person  shall  use  any  vulgar,  profane, 
obscene  or  indecent  language  over  or  through 
any  telephone  in  this  state,  he  shall  be  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be  fined 
in  any  sum  not  less  than  five  dollars  nor  more 
than  one  hundred  dollars."     Article  471,  P.  C. 

The  prosecntion  was  by  complaint  and  in- 
formation. They  both  follow  the  statute. 
After  the  proper  formal  parts,  tbe  complaint 
and  information  each  charge  that: 

Mary  Taylor,  the  appellant  "heretofore,  on 
the  16th  day  of  March,  A.  D.  1915,  in  the  coun- 
ty of  Tarrant  and  state  aforesaid,  did  then  and 
there  unlawfully  and  willfully  use  vulgar,  pro- 
fane, obscene,  and  indecent  language  over  and 
through  a  telephone,  to  wit  Lamar  6733,  same 
belonging  to  the  Southwestern  Telegraph  &  Tel- 
ephone Company,  of  Ft.  Worth,  Tarrant  coun- 
ty, Texas." 

[1]  Appellant  made  two  motions,  one  to 
quash  tbe  complaint  and  the  other  tbe  In- 
formation, on  many  grounds.  We  state  only 
sucb  of  them  as  she  urges  in  her  brief.  Her 
first  is  tbat  said  pleadings  were  insufllcient 
in  tbat  tbe  offense  is  not  alleged  to  have  been 
committed  before  they  were  filed.  Tbe  re- 
verse of  this  Is  true.  They  each  allege  tbat 
"heretofore."  Wilson  v.  State,  15  Tex.  App. 
156;  Williams  v.  SUte,  17  Tex.  App.  524. 

[2]  Second,  she  claims  they  were  tnsuffl- 
cient  because  they  fall  to  allege  that  said 
telephone  company  was  a  copartnership,  cor- 
poration, Jotnt-stock  company,  or  individual 
firm.  This  was  not  necessary  In  this  case. 
Stelner  v.  State,  83  Tex.  Cr.  R.  293,  26  S,  W. 
214.  This  is  not  like  where  a  party  is  charg- 
ed with  theft  or  embezzlement,  and  the  theft 
or  embezzlement  is  alleged  to  be  the  property 
of  a  company. 

[3]  Third,  she  claims  that  said  pleadings 
failed  to  allege  that  said  telephone  was  in 
operation  and  capable  of  nsc  at  tbe  time.  No 
snch  allegation  was  necessary.  The  allega- 
tion that  was  made  clearly  showed  tbat  the 
telephone  was  In  operation  and  not  only  ca- 
pable of  being,  but  actually,  used  by  appel- 
lant and  that  she  used  over  and  through  it 
vulgar,  etc.,  language. 

[4]  Fourth,  she  claims  that  said  pleadings 
fall  to  allege  that  in  the  use  of  said  telephone 
she  used  vulgar,  etc.,  language  which  was 
beard  by  any  one  or  more  persons,  or  it  dis- 
turbed or  was  calculated  to  disturb  any  one 
or  more  persons.  This  was  unnecessary. 
Tbe  allegations  in  both  pleadings  followed 
tbe  statute  and  were  clearly  sufficient. 

[5]  Appellant  next  complains  tbat  the  court 
erred  in  refusing  to  give  bis  special  charge, 
to  the  effect  that  the  state,  having  wholly 
failed  to  prove  that  she  used  any  vulgar,  eta, 
language  as  charged,  on  said  date,  at  any 
time  prior  to  the  flUng  of  tbe  complaint  to  ac- 
quit her.  Only  one  witness,  a  woman,  tes- 
tified.    She  testified  that  on  the  evening  of 
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March  10,  191S,  appellant  called  her  up  over 
the  phone;  that  she  knew  her  voice,  having 
seen  and  talked  with  her  before  and  having 
talked  with  her  repeatedly  over  the  phone 
before;  and  that  she  used  to  her,  giving  the 
language.  It  is  too  indecent,  vulgar,  and  pro- 
fane to  here  copy.  There  Is  nothing  in  appel- 
lant's contention  that  the  testimony  of  this 
witness  did  not  show  that  this  offense  was 
committed  before  the  complaint  and  informa- 
tion were  filed.  The  case  was  tried  on 
March  24,  1915. 

[6]  Appellant  next  complains  that  the 
court  refused  to  give  her  charge  No.  2  to  the 
effect  that  the  prosecuting  witness  to  whom 
appellant  used,  over  the  phone,  the  vulgar, 
etc.,  language,  had  it  in  her  power  to  prevent 
appellant  from  committing  the  offense,  be- 
cause she  could  have  disengaged  her  tele- 
phone from  that  alleged  to  have  been  used 
by  appellant  and  thereby  refused  to  listen  to 
more  than  one  single  utterance  by  appellant, 
and  this  entitled  her  to  an  acquittal.  The 
mere  statement  of  such  a  proposition  is  all 
that  is  necessary  to  show  that  there  is  no 
merit  whatever  in  it 

[7, 1]  The  only  other  complaint  appellant 
has  is  she  alleges  in  her  motion  for  new 
trial  that  the  county  attorney  in  his  argu- 
ment to  the  jury  said  that  the  complaining 
witness  "has  testified  to  all  of  these  facts 
which  have  not  been  denied."  She  did  not 
except  to  any  such  language.  If  used,  at  the 
time,  and  has  no  bill  of  exceptions  thereto. 
This  question  cannot  be  reviewed  In  the  ab- 
sence of  a  bill  of  exceptions  to  the  language 
at  the  time  used,  and  the  refusal  of  the  court 
to  give  a  charge  excluding  it.  Besides,  this 
was  no  reference  to  the  failure  of  the  appel- 
lant to  testify. 

The  Judgment  Is  afUrmed. 


CLARK  V.  STATE.    (No.  3553.) 

<CSourt  of  Criminal  Appeals  of  Texas.    May  19, 
W15.) 

1.  Cbiminal    Law    ®=3857— Tbia]>-Conduot 
OF  Jury— Pailuke  of  Accused  to  Testify. 

Where  the  evidence  in  a  prosecution  for  as- 
sault with  intent  to  murder  was  conflictiDg  as 
to  whether  accused  or  the  prosecutor  was  the 
aggressor,  a  conviction  cnnnot  stand,  where  the 
jury  discussed  and  considered  accnsed's  failure 
to  take  the  stand  and  explain  why  he  was 
armed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  2054,  2055 ;  Dec.  Dig.  <^=» 
867.1 

2.  HoiaciDK    ®=»96— Evidence— Admissibil- 
ity. 

In  a  prosecution  for  assault  to  murder,  the 
reason  why  accused  was  armed  at  the  time  of 
the  shooting  is  immaterial,  where  prosecutor 
committed  the  first  overt  act,  and  accused  shot 
in  what  be  believed  was  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homidde. 
Cent  Dig.  {§  124-127 ;   Dec.  Dig.  <8s>96.] 

Appeal  from  District  Court,  Trinity  Coun- 
ty; S.  W.  Dean,  Judge. 
Ante  Clark  was  convicted  of  assault  to 


murder,  and  he  appeals.     Reversed  and  re- 
manded. 

Poston  &  Dotson,  of  Groveton,  for  appel- 
lant, a  C  M(JDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  punishment  assess- 
ed at  two  years'  confinement  in  the  state  pen- 
itentiary. 

The  state's  case,  as  testified  to  by  Mr.  and 
Mrs.  George  Bethard  and  their  daughter. 
Miss  Berta,  is  that  they  were  In  a  wagon  on 
their  way  home.  They  admit  that  Mr.  Beth- 
ard had  a  gun  in  the  wagon,  but  deily  that  he 
at  any  time  attempted  to  use  it  They  say 
that  appellant  passed  them  in  the  road,  and 
at  that  time  a  former  difficulty  was  agreed  to 
be  dropped,  and  Mr.  Bethard  and  appellant 
would  be  friends  and  speak  when  they  met; 
that  appellant  rode  on,  and  the  next  they 
saw  of  him  he  was  behind  a  pine  tree,  and 
had  a  shotgun  in  his  hands  and  as  they  came 
up  Mr.  Bethard  says  he  heard  some  one  say, 
"Get  out  of  the  way,"  and  aa  he  looked 
around  appellant  threw  his  gun  on  him,  when 
Mrs.  Bethard  requested  him  not  to  shoot,  but 
nevertheless  appellant  shot,  saying,  "I  will 
kill  the  God-damned  grey-headed  son  of  a 
bitch."  The  daughter  Jumped,  and  prevented 
appellant  from  shooting  again. 

It  is  thus  seen  the  state's  testimony  would 
amply  support  the  verdict  However,  Charlie 
Smothers,  Tom  McFarland,  Om'er  Chessner, 
and  John  Chessner  were  present,  and  they 
testify  to  a  different  state  of  facts.  In  sub- 
stance they  say  that  appellant  was  standing 
near  the  store,  and  the  prosecuting  witness, 
his  wife,  and  daughter  came  driving  up ;  that 
as  they  drove  up  Mr.  Bethard  reached  for  his 
gun,  and  as  he  did  so  appellant  called  to  Mr. 
Bethard  three  times,  "Don't  draw  that  gun ;" 
that  appellant  made  no  attempt  to  shoot  until 
Mr.  Bethard  drew  his  gun. 

It  is  thus  seen  that  a  sharp  issue  was  rais- 
ed as  to  who  made  the  first  demonstration. 
The  court  fairly  submitted  that  issue,  and  the 
Jury  finds  against  the  contention  of  appel- 
lant ;  but  no  one  could  have  criticized  them, 
under  the  testimony,  if  they  had  found  appel- 
lant acted  in  self-defense.  With  the  issue 
thus  drawn  by  the  testimony,  appellant  not 
testifying,  it  appears  the  Jury  discussed  ap- 
pellant's failure  to  testify,  and  why  he  did 
not  take  the  stand  and  explain  why  be  had 
the  gun  with  him.  The  Jury  even  went  so  far 
as  to  send  to  the  court  the  following  question, 
while  considering  the  case: 

"We  want  to  know  what  Allie  Clark  was 
doing  down  there  with  the  gun." 

Of  course,  the  court  did  not  attempt  to  an- 
swer the  question.  Each  Juryman  placed  on 
the  stand  says  that  the  failure  of  the  defend- 
ant to  testify  was  discussed  before  the  Jury 
arrived  at  a  verdict  Some  say  the  discus- 
sion did  not  influence  them,  while  others  in- 
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tlmate  It  might  bare  done  aa    W.  H.  McGlen- 
doa  testified: 

"I  was  one  of  the  Jurors  in  the  trial  of  the 
case  of  State  of  Texas  t.  AUie  Clark.  After 
the  jury  bad  retired  to  consider  of  their  verdict, 
the  fact  that  Allie  Clark  failed  to  testify  for 
himself  in  this  case  was  discussed.  That  had 
some  inflaence  upon  me.  I  thought  that  it  influ- 
enced the  other  jurors.  That  was  before  we 
arrived  at  a  verdict  in  the  case." 

Mr.  Sowell  testified  In  regard  to  tbe  ques- 
tion propounded  to  tbe  court: 

"I  do  not  know  whether  my  -verdict  would 
hare  been  different,  had  I  had  that  statement  or 
not.  I  think  the  biggest  part  of  us,  if  not  all 
of  us,  would  rather  have  had  his  statement,  and 
some  of  them  suggested,  and  it  wasn't  me  that 
suggested  it,  that  we  get  it.  Some  of  the  men 
that  were  in  favor  of  conviction  used  that  argu- 
ment of  bis  failure  to  testify  as  showing  bis 
gnllL  I  couldn't  say  which  one  it  was,  but 
there  was  several" 

[1,2]  By  tbe  testimony  of  all  the  Jurors 
who  testified  It  is  made  plain  that  the  fact 
that  defendant  had  not  testified  was  discuss- 
ed: that  he  should  have  taken  the  stand  and 
explained  why  he  had  the  gun,  and  the  fact 
he  did  not  do  so  Influenced  at  least  some  of 
them  In  their  action.  The  Jury  thought  he 
should  do  so,  and  even  went  so  far  as  to  re- 
quest tbe  court  to  have  him  explain  this.  Un- 
der our  law  It  would  be  immaterial  why  he 
had  the  gun  down  there.  If  the  prosecuting 
witness  first  reached  for  his  gun,  as  testified 
to  by  appellant's  witnesses,  and  led  appellant, 
by  his  acts  and  conduct,  to  believe  his  life 
was  in  danger. 

It  being  made  clearly  to  appear  that  the 
Jury,  before  arriving  at  a  verdict,  did  discuss 
appellant's  failure  to  testify,  and  the  failure 
to  explain  why  he  had  the  gun  with  him, 
and  that  such  discussion  bad  its  influence  on 
at  least  a  part  of  the  Jury,  the  Judgment  is 
reversed,  and  tbe  cause  remanded. 


Ex  parte  RICHIE.    (No.  S600.) 
(Court  of  Criminal  Appeals  of  Texas.    May  12, 

1915.     Rehearing  Denied  June  9,  1915.) 
L  Habeas  Cobpus  «=>113  —  Appeal  —  Drs- 

CHABOE   FROM  CUSTODY   PENDING  APPEAL. 

In  a  habeas  corpus  proceeding  by  a  pris- 
oner who  was  temporarily  released  and  subse- 
quently rearrested,  he  could  not  be  released 
from  custody  pending  an  appeal  from  a  judg- 
ment remanding  him  to  custody  by  entering  in- 
to a  recognizance  or  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S|  102-115;  Dec.  Dig.  «=»113.] 
2.  Habeas  Cobptjs  «=»113— Appeal— State- 
ment or  Facts— Time  for  Filing. 

On  appeal  in  a  habeas  corpus  proceeding, 
a  statement  of  facts  filed  over  100  days  after  the 
adjournment  of  court  could  not  be  considered, 
there  being  no  showing  that  the  failure  to  get 
the  statement  of  facts  was  not  due  to  the  rela- 
tor's fault. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {{  102-115;  Dec.  Dig.  <d=s> 
113.1 

Aiveal  from  District  Court,  Hunt  County; 
Wm.  Pierson,  Judge. 
Habeas  corpus  proceeding  by  R.  R.  Rlcble. 


From  a  Judgment  remanding  the  relator  to 
custody,  he  appeals.    Appeal  dismissed. 

T.  B.  Ridgell,  of  Rockwall,  for  appellant 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  tor  tbe 
State. 

DAVIDSON,  J.  Relator  was  convicted  in 
the  county  court,  his  punishment  being  as- 
sessed at  a  fine  of  $100  and  imprisonmeDt  in 
the  county  Jail  for  30  days.  This  occurred 
in  February,  1914.  Subsequently  he  was 
placed  in  Jail  and  served  part  of  his  impris- 
onment, and  was  then  permitted  to  go  home 
for  the  purpose  of  attending  to  bis  crop  for 
fear  of  loss  of  his  crop,  and  also  on  account 
of  sickness  in  his  family.  Later  the  sherUT 
arrested  him,  and  placed  relator  tn  Jail  to 
finish  out  the  30  days'  Imprisonment.  A  writ 
of  habeas  corpus  was  resorted  to,  and  he  was 
remanded  to  custody.  This  Judgment  was 
rendered  in  the  district  court  on  November 
23,  1914.  Relator  gave  an  appeal  ttond  pend- 
ing bis  appeal  to  this  court,  and  on  the  ap- 
I>eal  bond  supiKisedly  was  discharged  from 
custody  pending  appeal. 

[1]  In  habeas  corpus  cases  similar  to  this 
the  relator  cannot  be  released  from  custody 
pending  his  appeal  by  entering  into  a  recog- 
nizance or  appeal  bond.  Snyder  v.  State,  39 
Tex.  Cr.  a  120;  Talbutt  v.  SUte,  39  Tex. 
Cr.  R.  12. 

[2]  Again,  if  the  Jurisdiction  of  this  court 
had  attached,  still  we  could  not  revise  the 
action  of  the  court  intelligently  because  tbe 
statement  of  facts  was  not  filed  until  some- 
thing over  100  days  after  adjournment  of 
court.  This  comes  too  late.  There  Is  no 
showing  made  that  tbe  failure  to  get  the 
statement  of  facts  arose  from  no  fault  of  tbe 
relator.  Tbe  court  adjourned  on  tbe  28tta  of 
November,  1914,  and  the  statement  of  facts 
was  approved  and  filed  on  March  18,  1916. 
In  case  we  could  entertain  Jurisdiction  of  the 
appeal,  still  we  could  not  revise  the  action 
of  tbe  trial  court  for  want  of  statement  of 
facts. 

Tbe  appeal  will  therefore  be  dismissed. 


ANDERSON  v.  STATE.    (No.  3545.) 

(Court  of  Criminal  Appeals  of  Texas.    May  12, 

1915.    Rehearing  Denied  June  2,  1915.) 

1.  False  Pbetknbes  «=s>7  —  "Swindlino" — 
Natuke  of  Pretense. 

To  constitute  "swindling"  by  false  pre- 
tense or  representation,  the  statement  must  be 
of  some  pretended  existing  fact  or  past  events; 
and  a  statement  of  anything  to  take  place  in  the 
future,  as  a  promise  to  do  somethine,  is  insuffi- 
cient 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  S§  5-12,  25;   Dec.  Dig.  <S=>7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Swindling.] 

2.  Larceny  «=9 13— Possession   with  Own- 
kb'b  Consent. 

One  to  whom  the  owner  gave  possession  of 
property,  on  his  false  pretense  that  he  would 
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send  back  the  money  therefor,  cannot  be  con- 
victed of  theft  under  Pen.  Code  1911,  art  1329, 
including  in  its  definition  thereof  a  taking  from 
the  owner's  possession  "without  his  consent." 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  32,  33;    Dec.  Dig.  «=>13.) 

3.  Larceny  ®=3l3— False  Pretext. 

Under  Pen.  Code  1911,  art  1332,  provid- 
ing that  "if  the  taking,  though  originally  law- 
ful, was  obtained  by  any  false  pretext,  or  with 
any  intent  to  deprive  the  owner  of  the  value 
thereof,  and  to  appropriate  it  to  his  own  use 
and  benefit,  and  the  same  is  so  appropriated,  the 
offense  will  be  theft,"  one  who  negotiates  for 
purchase  of  hogs,  and  obtains  possession  of  them 
on  his  promise  to  send  back  the  money,  not  in- 
tending to  do  so,  but  to  appropriate  to  his  own 
use,  which  be  does,  is  guilty  of  larceny,  though 
but  for  his  fraud  the  title  would  have  passed. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  §{  32,  33 ;   Dec.  Dig.  «=>13.] 

4.  Criminal  Law  <g=>2!)— Different  Offens- 
es IN  Same  Transaction  —  Labcent  — 
Swindling. 

Even  if  the  facts  constitute  swindling,  yet 
if  they  also  constitute  theft  by  fraudulent  pre- 
text, the  guilty  person  may  by  provision  of  Pen. 
Code  1911,  art  1425,  be  prosecuted  for  the  lat- 
ter offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  <S=>29.] 

Appeal  from  District  Court,  Rockwall 
County ;  Kenneth  Force,  Judge. 

Henry  Anderson  was  convicted  of  theft, 
and  appeals.    Affirmed. 

H.  M.  Wade,  of  Bockwall,  and  A.  H. 
Mount,  of  Boyse  City,  for  appellant  C.  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
theft  of  bogs,  and  his  punishmeut  assessed  at 
two  years'  confinement  In  the  state  peniten- 
tiary. 

There  is  but  one  serious  question  raised 
for  consideration,  and  that  is,  If  the  evidence 
is  true,  does  it  render  appellant  guilty  of 
theft?    Allen  Sims  testified: 

"My  name  is  Allen  Sims.  I  live  in  Royse, 
Rockwall  county,  Tex.  On  March  5,  1915,  the 
defendant  Henry  Anderson,  came  to  my  house 
wanting  to  buy  some  hogs.  I  bad  two  bogs  for 
sale.  I  was  in  debt  and  needed  the  money.  We 
went  out  to  the  lot,  and  I  showed  him  the  hogs, 
and  he  said  they  were  just  the  kind  he  wanted. 
I  told  him  I  would  take  $7  a  piece  for  them, 
and  he  replied  that  he  didn't  mind  paying  that 
much  for  hogs  like  mine.  We  made  the  trade. 
He  said  he  would  give  $7.50  if  I  would  deliver 
the  hogs  at  his  home.  I  told  him  I  had  no  way 
to  haul  the  hogs  over  there.  I  told  him  that 
Lige  Kellum  had  a  team,  and  he  said  that  he 
would  go  and  see  Kellum;  that  he  would  give 
Kellum  $1  to  haul  them  over.  I  told  him  I  didn't 
kuow  what  Kellum  would  charge,  but  he  could 
go  see.  I  went  as  far  as  the  station,  and  he 
went  on  down  to  Kellum's.  Anderson  made  the 
trade  with  Kellum  to  haul  the  hogs,  agreeing 
to  pay  Kellum  $1.50  to  do  so.  Lige  Kellum  car- 
ried the  hogs  over  there  for  him.  I  did  not  go 
with  them  when  they  took  the  bogs  from  my 
bouse  to  Anderson's.  Q.  What  was  the  agree- 
ment about  the  money?  A.  He  said  as  soon  as 
he  got  home  he  would  pay  for  the  hogs.  He  said 
he  had  the  money  at  home  to  pay  for  them;  and 
his  partner  says:  'Teg;  he  has  got  the  money 
right  there  to  pay  for  the  hogs.'  And  I  re- 
marked to  him,  'Well,  I  have  got  a  note  to  meet, 
and  I  would  be  glad  for  you  to  pay  for  them. 


and  if  yon  are  not  going  to,  I  would  rather  keep 
them  here  because  I  can  sell  them.'  And  be 
says,  "The  money  is  right  there,  and  there  is 
nothing  to  do  but  get  the  money  and  give  it  to 
this  fellow  as  soon  as  be  comes  there.'  I  never 
received  any  money  for  the  hogs.  Lige  never 
gave  me  any  money.  I  then  went  over  to  An- 
derson's next  day  to  see  about  getting  the  mon- 
ey. As  soon  as  I  got  there  I  asked  for  Mr.  An- 
derson. He  was  there  at  bis  house.  I  asked 
him  what  was  the  trouble.  I  did  not  get  my 
money,  and  I  wanted  to  get  my  monev  or  the 
"bogs.  And  he  told  me  that  he  sent  a  fellow  over 
on  the  train  that  morning  to  pay  me.  I  told 
him  he  didn't  come.  He  didn't  get  off  the  train. 
I  understood  the  other  fellow's  name  was  Mc- 
Cormack;  he  was  with  him  at  the  time  he 
bought  the  hogs.  McCormack  seemed  to  be  bis 
partner.  I  told  him  that  if  he  would  let  me 
have  my  hogs,  I  would  take  them,  and  if  the 
money  was  there  when  I  got  back,  I  would  re- 
turn the  hogs  at  my  expense.  He  said :  'No; 
I  won't  do  that;  if  I  let  you  carry  the  hogs  off, 
I  won't  have  any  hogs.'  I  told  him  I  must  have 
the  hogs  or  the  money;  that  if  I  did  not  get 
the  bogs  or  the  money,  I  would  get  the  law. 
And  he  said,  'You  nor  the  law  either  can  get 
those  hogs ;  I  am  going  to  give  you  trouble  for 
those  hogs.' 

"Cross-examination:  Q.  Tou  sold  them  to 
hhn  for  $14?  A.  Yes  sir.  Q.  Was  he  to  pay 
you  then?  A.  He  was  to  pay  me  as  soon  as  he 
got  home.  Q.  Xou  were  willing  for  him  to  take 
the  hogs  away,  were  you?  A.  Yes;  if  be  was 
going  to  give  me  my  money.  Q.  You  were  will- 
ing for  him  to  take  the  hogs  aw»  at  the  time 
he  took  them?  A.  Yes,  sir.  I  don't  know 
whether  Anderson  sent  the  $14  to  me  by  Mc- 
Cormack or  not.  I  sold  him  the  hogs  for  $14, 
and  he  has  not  paid  me  the  $14." 

Lige  Kellum  testified  that  appellant  em- 
ployed him  to  haul  the  hogs  to  his  home, 
agreeing  to  pay  $1.50  to  do  so;  that  he  was 
to  bring  to  Sims  $14  for  the  hogs;  that  when 
he  got  to  Anderson's  home  Anderson  said 
he  had  forgotten  about  loaning  his  money 
out,  and  for  him  to  tell  Sims  he  would  get 
the  money  and  bring  it  over  next  morning. 
He  also  testified  that  McCormack  came  over 
next  morning  and  did  not  bring  any  money, 
but  said  appellant  (Anderson)  was  at  home 
sick  In  bed.  In  this  statement  he  Is  cor- 
roborated by  his  wife,  Dora  Kellum. 

Clyde  Yeager  testified  he  went  to  Ander- 
son's with  Sims  when  Sims  went  after  the 
hogs  or  the  money;  that  appellant  would  not 
let  Sims  have  the  hogs,  claiming  that  he  had 
sent  the  money  to  him  by  McCormack. 

This  Is  all  the  testimony,  appellant  calling 
no  witnesses,  claiming  that  If  all  the  testi- 
mony Introduced  by  the  state  was  true,  he 
was  not  guilty  of  theft,  and  he  so  contends 
In  this  court,  and  while  asserting  he  Is  guilty 
of  no  offense,  yet  If  guilty  of  any  offense 
he  Is  guilty  of  swindling  and  not  theft 

[1]  In  the  first  place  we  will  say  that  un- 
der the  evidence  appellant  would  not  be 
guilt}'  of  swindling.  To  constitute  swindling 
by  false  pretense  or  representation,  the  pre- 
tense or  representation  must  consist  of  a 
statement  of  ^me  pretended  existing  fact  or 
past  events,  made  for  the  purpose  of  Induc- 
ing the  prosecutor  to  part  vrlth  his  property ; 
no  statement  of  anything  to  take  place  In 
future  will  be  a  pretense  within  the  provl- 
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stons  of  the  C!ode.  Mere  false  promises  or 
false  professions  of  fnture  intention  are  In- 
sufBdent.  Johnson  t.  State,  41  Tex.  65;  Al- 
len V.  State,  16  Tex.  App.  160 ;  Blnm  v.  State, 
20  Tex.  App.  592,  54  Am.  Rep.  630 ;  Hurst  v. 
State,  39  Tex.  Cr.  R.  196,  45  S.  W.  673;  Math- 
ews T.  State,  10  Tex.  App.  285.  In  this  case 
the  pretense  relied  on  was  that  appellant 
represented  he  had  the  money  at  home  and 
would  send  the  fl4  back  by  Ldge  Kellnm. 
This  he  did  not  do.  This  was  a  pretense  to 
do  a  thing  upon  the  delivery  of  the  bogs  at 
his  home — ^a  promise  to  do  something  In  the 
future — to  send  the  money  back  by  Kellum. 

[2]  It  Is  also  true  that  the  evidence  would 
not  sustain  a  conviction  for  theft  under  ar- 
ticle 1329,  wherein  theft  Is  defined  to  be: 

"The  fraudulent  taking  of  corporeal  personal 
property  belonging  to  another  from  his  poases- 
sion,  •  •  *  without  his  consent,  with  Intent 
to  deprive  the  owner  of  the  value  of  the  same, 
and  to  appropriate  it  to  the  use  or  benefit  of 
the  person  taking." 

The  evidence,  and  all  the  evidence,  shows 
that  appellant  got  possession  of  the  hogs  with 
the  consent  of  Sims.  Sims  delivered  the  hogs 
to  appellant's  agent,  Kellum,  to  be  carried  to 
his,  appellant's  house,  relying  on  appellant's 
promise  that  he  would  send  the  money  back 
by  Kellum. 

[3]  The  only  question  remaining  is.  Would 
the  evidence  show  appellant  guilty  of  theft 
under  article  1332,  which  provides  that: 

"If  the  taking,  though  originally  lawful,  was 
obtained  by  any  false  pretext,  or  with  any  in- 
tent to  deprive  the  owner  of  the  value  thereof, 
and  appropriate"  it  to  his  own  "use  and  bene- 
fit *  *  *  and  the  same  is  so  appropriated, 
the  offense"  will  be  theft 

The  trial  court  recognized  that  If  appel- 
lant was  guilty  of  theft,  It  was  by  virtue  of 
this  provision  of  the  Code,  and  instructed  the 
Jury: 

"You  are  Instructed  that  the  talung  must  be 
wrongful,  so  that  if  the  property  came  into  the 
possetision  of  the  person  accused  of  the  tlieft  by 
lawful  means,  the  subsequent  appropriation  is 
not  theft;  but  if  the  taking  so  originally  law- 
ful was  obtained  under  false  pretext,  or  with 
the  intent  to  deprive  the  owner  of  the  value 
thereof  and  appropriate  the  property  to  the  use 
and  benefit  of  the  person  taking,  and  the  same  is 
80  appropriated,  the  offense  is  complete.  Hence, 
if  you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  obtained  posses- 
sion of  the  said  hogs  from  the  said  Allen  Sims 
by  a  false  pretext,  such  as  pretending  to 
boy  the  same  and  with  the  intent  on  the  part 
of  the  defendant  to  deprive  the  owner  of  the 
value  thereof  and  to  appropriate  the  hogs  to  his 
own  use  and  benefit,  and  the  defendant  did  bo 
appropriate  the  same,  then  the  offense  of  theft 
is  complete;  but  in  order  to  convict  the  defend- 
ant of  the  offense  charged  In  the  indictment,  the 
jury  must  believe  beyond  a  reasonable  doubt 
that  the  defendant  bad  the  intent,  at  the  very 
time  he  obtained  the  bogs,  if  he  did  obtain  them 
from  the  said  Allen  Sims,  to  so  deprive  the  own- 
er of  the  value  thereof  and  appropriate  them 
to  the  use  and  benefit  of  the  defendant,  and 
that  be  did  go  appropriate  it..  On  the  other 
hand,  you  are  instructed  that  if  he  did  not  have 
the  intent  at  the  time  that  he  obtained  the  pos- 
sesion of  the  bogs  to  appropriate  them  to  his 
own  use  and  benefit,  or  did  not  use  a  false  pre- 
text at  the  time  to  obtain  said  hogs,  or  that  be 
did  not  appropriate  the  same  to  his  own  ase 


and  benefit,  or  If  you  have  a  reasonable  doubt 
as  to  whether  this  is  true,  you  will  acquit  the 
defendant" 

This  instruction  is  in  accordance  with  the 
dedsicHiB  of  this  court  construing  article 
1332.  Porter  v.  State,  23  Tex.  App.  295,  4 
S.  W.  889;  Stokely  v.  State,  24  Tex.  App. 
500,  6  S.  W.  638;  Boyd  v.  State,  24  Tex.  App. 
570.  6  S.  W.  853,  6  Am.  St  Rep.  908 ;  Cun- 
ningham V.  State,  27  Tex.  App.  480,  11  S.  W. 
485 ;  WilUams  v.  State,  30  Tex.  App.  163,  16 
S.  W.  760 ;  Glvena  v.  State,  32  Tex.  Cr.  R.  457, 
24  S.  W.  287 ;  Hawkins  v.  State,  58  Tex.  Cr. 
R.  407,  126  S.  W.  288,  137  Am.  St  Rep.  970; 
Lewis  V.  State,  48  Tex,  Or.  R.  310,  87  S.  W. 
S31. 

Our  decisions  in  passing  on  theft  by  fraud- 
ulent pretense,  theft  by  bailee,  and  swindling 
have^  at  times,  used  some  loose  expressions, 
such  as,  if  it  was  Intended  that  the  title 
should  pass,  the  person  could  not  be  guilty  of 
theft  under  any  of  the  provisions  of  the  Code, 
yet  In  other  cases  affirm  the  cases  where  the 
defendants  had  been  adjudged  guilty  of  theft, 
where  it  was  intended  the  title  should  pass 
and  the  title  would  have  passed  but  for  the 
fraudulent  pretense  In  obtaining  possession 
of  the  property.  In  a  case  where  it  is  a  ques- 
tion of  whether  a  person  Is  guilty  of  theft  by 
bailee  or  swindling,  it  would  be  correct  to 
say  that  one  could  not  be  guilty  of  theft 
where  it  was  Intended  that  the  title  should 
pass  In  delivering  possession  of  the  property, 
for  in  that  cimracter  of  case  there  could  be 
no  question  of  bailment  Where  It  was  intend- 
ed the  title  should  pass,  for  in  that  instance 
he  would  not  be  bailee  but  owner,  and  there- 
fore could  not  be  guilty  of  theft  by  conversion 
as  bailee,  and  If  guilty  of  any  offense,  It 
would  necessarily  be  swindling,  and  in  nearly 
all  the  cases  where  it  is  said  that  the  question 
of  whether  or  not  it  was  intended  that  the 
title  should  pjiss  la  the  dividing  line  between 
theft  and  swindling  la  in  that  character  of 
case.  And  In  a  case  where  the  title  would  in 
law  pass,  unless  defeated  by  the  fraudulent 
representation.  It  would  necessarily  also  be 
swindling,  if  any  offense.  But  where  the 
possession  is  obtained  under  such  circum- 
stances, the  title  did  not  pass  by  reason  of 
the  fraud  practiced,  as  in  this  case. 

But  this  case  aptly  illustrates  a  case  wherf 
but  for  the  fraudulent  representation  the  tltl<« 
to  the  hogs  would  have  passed,  yet  the  ap- 
pellant would  not  be  guilty  of  swindling,  be- 
cause the  fraudulent  representation  relied  on 
was  as  to  something  thereafter  to  occur.  And 
also  aptly  Illustrates  a  case  where  a  person 
obtains  possession  of  property  by  fraudulent 
pretext,  and  nni&c  circumstances  where  the 
title  would  pass  but  for  the  fraud  practiced, 
and  Is,  in  our  opinion,  the  very  character  of 
case  which  article  1332  was  intended  "to  reach 
and  punish.  The  owner  of  the  hogs  tells  the 
prospective  purchaser  he  will  sell  the  hogs 
for  $14  but  he  must  have  the  money,  as  he 
had  a  note  to  meet;  that  if  the  purchaser 
could  not  pay  the  cash  he  would  keep  the 
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hogs,  tor  be  could  sell  them  for  cash  to  some 
one  else.  Appellant  replies  he  has  the  money 
at  home,  and  will  send  It  right  back  by  Kel- 
lum.  His  companion  vouches  for  the  state- 
ments ;  and,  while  It  may  be  true  he  had  the 
money  at  home,  yet  under  the  facts  and  cir- 
cumstances it  was  never  hia  Intention  to 
send  the  money  back  by  Kellum,  and  although 
it  may  be  said  that  the  possession  of  the  hogs 
was  obtained  by  Anderson  with  the  consent 
of  the  owner,  yet  the  evidence  would  au- 
thorize the  Jury  to  find  that  appellant  in- 
tended, at  the  time  he  obtained  possession,  to 
fraudulently  appropriate  them  to  his  own  use, 
and  did  so  appropriate  them.  Tbere  Is  no 
question  of  a  sale  on  credit  to  Anderson. 
Sims  positively  said  he  would  not  do  so. 

[4]  If,  however,  the  facts  in  this  case 
should  be  held  to  constitute  swindling  under 
article  1421,  yet  it  cannot  be  gainsaid  ttiat 
the  facts  would  authorize  a  Jury  to  find  that 
the  possession  of  the  bogs  was  obtained  by 
fraudulent  pretext,  with  the  intent  to  de- 
prive the  owner  of  their  value,  and  with  the 
intent  to  appropriate  the  property  to  his  own 
nse  and  benefit,  and  under  such  circum- 
stances he  would  also  be  guilty  of  theft  by 
fraudulent  pretext,  and  article  1426  of  the 
Code  provides: 

"Where  property,  money  or  other  articles  of 
value  enumerated  in  the  definition  of  swindling 
are  obtained  in  Buch  manner  as  to  come  within 
the  meaning  of  theft  [as  defined  by  the  Code] 
the  rules  herein  prescribed  *  •  •  ghall  not 
l>e  understood  to  take  any  such  case  out  of  the 
operation  of  the  law  which  defines  *  *  * 
such  other  offense." 

As  this  court  held  tn  Lewis  v.  State,  48 
Tex.  Cr.  R.  311,  87  S.  W.  831,  In  an  opinion 
by  Judge  Henderson: 

"The  fact  that  this  prosecution  might  have 
been  maintained  under"  one  article  of  the  Code 
"does  not  establish  that  the  prosecution  could 
not  also  be  maintained  under"  the  article  of  the 
Code  under  which  he  was  prosecuted,  "if  the 
facts  bring  it  within  the  latter  article. 

The  other  questions  in  the  record  present 
no  error,  and  we  are  of  the  opinion  the  Judg- 
ment should  be  affirmed. 


ALLEN  V.  STATE.     (No.  3561.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 
1915.) 

Rape  «=>63— Assaui.t  with  Intent  to  Raps 

—Sufficiency  of  Evidence. 

Evidence  held  to  sustain  a  conviction  of  as- 
sault with  intent  to  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  U  78-81 ;   Dec.  Dig.  «=>53.] 

Appeal  from  District  Court,  Galveston 
County;  Qay  S.  Briggs,  Judge. 

M.  Allen  was  convicted  of  assault  with 
intent  to  rape,  and  appeals.    Affirmed. 

Aubrey  Fuller,  of  Galveston,  for  appellant. 
Chas.  H.  Theobald,  Co.  Atty.,  and  M.  J.  Levy 
and  Walter  E.  Cranford,  Asst  Co.  Attys.,  all 
of  Galveston,  and  C.  C.  McDonald,  Asst.  Atty. 
Gen.,  for  the  State. 


PRENDERGAST,  P.  J.  From  a  conviction 
of  an  assault  with  Intent  to  rape  with  a  pen- 
alty of  60  years'  confinement  lu  the  peniten- 
tiary assessed,  this  appeal  Is  prosecuted. 

Appellant  contends  that  the  evidence  is  in- 
sufficient to  Justify  the  Jury  to  find  him 
guilty  of  the  offense  they  did,  and  that  the 
court  erred  in  submitting  that  offense  to  the 
Jury;  he  claiming  that  he  was  guilty  of  no 
offense  higher  than  aggravated  assault 

The  facts  are  undisputed.  There  is  no 
question  as  to  the  identity  of  the  appellant 
as  the  party  who  committed  the  assault  Ap- 
pellant testified  and  claimed  that  he  was 
drunk  on  the  occasion,  and  he  did  not  know 
what  he  said  and  did,  if  anything.  The  as- 
saulted party  was  a  young  white  woman  who 
worked  for  the  telephone  company  in  the  city 
of  Galveston.  She  lived  with  her  mother  and 
young  sister  some  distance  from  the  tele- 
phone office.  Just  about  9  o'clock  Christmas 
night  of  1914,  she  telephoned  to  her  mother 
and  sister  that  she  was  starting  home  and 
told  them  the  car  line  she  would  go  on.  Her 
mother  and  sister,  thus  apprised,  were  ex- 
pecting her  arrival.  The  appellant  was  a  ne- 
gro man.  The  assaulted  woman  testified  that 
she  went  to  a  certain  location,  on  the  street 
car,  nearest  her  home,  got  off  the  car,  and 
started  to  her  mother's  telling  the  streets 
where  she  alighted  and  along  which  she  had 
to  walk.  After  getting  off  of  the  car  and 
starting  home,  she  said: 

"I  walked  north  on  the  west  side  of  the  street, 
and  this  Monroe  Allen  was  on  the  corner,  ana 
as  I  approached  him  I  noticed  he  had  his  clothes 
unfastened  and  his  person  exposed.  Of  course, 
it  kind  of  frightened  me.  I  was  going  to  my 
mother's  at  817  Thirty-Second  street,  and  I 
tried  to  walk  around  him  as  he  was  coming  to- 
wards me.  He  was  standing  just  on  the  corner 
and  he  was  looking  direct  at  me.  I  never  said 
anything.  He  just  made  the  remarks  to  me, 
•Here  is  a  nice  Dig  prick  for  you,'  and  grabbed 
for  me.  After  he  said  that,  he  just  grabbed  at 
me,  and,  coming  towards  me,  caught  the  end  of 
my  coat.  He  got  hold  of  my  coat ;  he  just  caught 
the  end  of  it,  and  I  jerked  and  ran  from  him. 
How  I  got  away  from  him,  I  jerked  away:  1 
was  watching  him  all  the  time.  By  my  pulling 
I  got  away  from  him,  of  course — by  the  pulling 
away." 

She  then  shows  that  she  ran  to  her  moth- 
er's very  greatly  frightened.  Her  mother 
and  sister  heard  her  coming,  opened  the  door, 
and  let  her  in.  She  informed  them  of  the  as- 
sault upon  her.  Two  men  were  not  far  dis- 
tant on  the  street  and  her  mother  and  sister 
watched  the  appellant,  called  these  men, 
told  them  of  the  assault,  and  had  them  ar- 
rest and  bold  the  appellant  until  the  officers 
arrived,  which  they  did  very  quickly  after- 
lyards.  The  young  assaulted  woman's  testi- 
mony was  corroborated  by  that  of  her  moth- 
er and  sister  and  one  of  the  men  who  seized 
the  appellant  and  held  him  till  the  officers 
arrived. 

In  our  opinion  the  evidence  was  amply 
sufficient  to  sustain  the  verdict  and  the  court 
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did  not  err  In  Bubmltttng  the  question  to  the  | 
Jury  for  a  finding. 

The  court  gave  a  very  full,  complete,  and 
apt  charge,  guarding  and  safeguarding  appel- 
lant's rights  in  every  particular.  Appellant 
makes  no  complaint  of  the  court's  charge 
'Whatever  as  falling  In  any  of  these  respects. 
The  sole  complaint  of  It  Is  that  the  court  sub- 
mitted the  offense  of  assault  with  latent  to 
rape,  as  stated. 

The  case  of  Washington  v.  State,  61  Tex. 
Gr.  R.  B42,  103  S.  W.  879,  was  quite  similar 
to  thla  In  that  case,  both  on  the  original 
hearing  and  motion  for  rehearing,  it  was 
contended  that  the  evidence  was  Insufficient 
to  show  that  api>ellant  was  guilty  of  an  as- 
sault with  Intent  to  rape  of  which  he  was 
found.  Judge  Henderson  says:  A  summary 
of  tbe  facts  show  that  the  assaulted  party  In 
that  case  was  a  young  white  girl  about  17 
years  old,  who  lived  at  Houston  Heights,  a 
suburb  of  tbe  dty  of  Houston;  that  on  tbe 
occasion  in  question,  March  7,  1907,  late  In 
the  evening,  she  took  a  car  to  her  home  some 
two  or  three  miles  distant.  After  alighting 
from  the  car,  she  hud  several  blocks  to  walk 
before  getting  to  her  home.  Night  had  set 
in,  and  It  was  quite  dark.  When  about  a 
block  short  of  her  home.  Just  as  she  turned 
the  comer  of  the  street  near  the  cotton  mill, 
some  one  came  up  and  took  hold  of  her  arm. 
She  at  first  thought  it  was  some  friend,  but 
Immediately  turned  and  saw  that  it  was  not, 
and  began  to  scream.  Appellant  therein 
grabbed  hold  of  her,  and  told  her  not  to  make 
a  noise,  and  then  began  to  beat  and  choke 
her,  knocked  her  down  twice;  she  in  the 
meantime  screaming.  Persons  ran  up  and 
her  assailant  fled.  It  was  also  contended  In 
that  case  that  the  evidence  did  not  authorize 
tbe  Jury  to  believe  that  his  intent  was  to 
rape  her,  but  equally  tended  to  show  that  be 
intended  to  rob  her.    Judge  Henderson  said: 

"We  do  not  agree  with  this  contention.  The 
evidence  shows  that  appellant  seized  hold  of  the 
prosecutrix;  made  no  demand  of  ber  to  sur- 
render her  property ;  he  knew  she  wag  a  woman, 
and  there  is  no  testimon^r  tendins  to  show  that 
he  had  any  reason  to  believe  she  bad  valuables : 
she  attempted  to  scream,  and  he  merely  told 
her  to  hush,  and  then  persisted  in  choking  ber 
down,  evidently  to  make  her  bush ;  if  he  had 
wanted  to  take  her  valuables,  he  had  ample  op- 
portunity to  do  so.  If  appellant  had  any  other 
purpose  than  to  have  carnal  intercourse  with 
prosecutrix,  there  !a  no  manifestation  of  it  in 
this  record,  and  the  circumstances  furnished 
Urn  ample  opportunity  to  have  taken  her  pock- 
etbook,  which  was  in  her  hand  at  tbe  time  of 
the  assault,  or  to  have  taken  ber  breastpin 
from  her  neck,  if  he  had  so  desired.  His  set- 
ting upon  a  young  girl  in  the  nighttime,  under 
tbe  circumstances,  and  bis  violence,  and,  when 
she  attempted  to  scream,  telling  her  to  hush, 
would  strongly  indicate  his  intent.  In  our  opin- 
ion the  facts  are  amply  sufficient  to  show  his 
purpose,  and  but  for  the  fact  of  her  screams, 
and  of  assistance  rushing  to  her  rescue,  he 
would,  no  doubt,  have  accomplished  his  design." 

In  Taff  V.  State,  69  Tex.  Cr.  R.  528,  155  S. 
W.  214,  It  was  shown  that  the  assaulted  girl, 
a  white  woman,  in  that  case  was  living  with 


her  mother.  On  the  night  of  the  assault,  she 
testified,  some  one  appeared  at  their  home  and 
knocked  at  the  door,  and  then  tried  to  push 
the  door  open.  When  she  would  not  admit 
him,  he  left,  but  shortly  returned  and  went 
to  the  window,  and  asked  her  to  come  out, 
offering  her  from  $5  to  $10  to  do  so.  She 
asked  him  to  leave,  and  he  agreed  to  do  so 
if  she  would  give  him  some  bread  and  but- 
ter, which  she  did.  He  left,  but  again  came 
back  and  asked  for  water,  and  when  she 
gave  it  to  him,  and  he  drank  It,  he  under- 
took to  raise  the  window.  As  he  did  so,  she 
endeavored  to  prevent  the  window  being 
raised,  when  appellant  caught  her  by  the 
wrist  and  pulled  her  towards  him.  She  then 
discovered,  for  the  first  time,  that  her  assail- 
ant was  a  negro,  when  she  screamed,  Jerking 
away  from  him.  He  left,  and  shortly  after 
she  screamed  some  men  came,  when  she  told 
them  what  had  occurred.  In  that  case  the 
appellant  therein  contended  that  that  evi- 
dence was  insufficient  to  show  an  assault  with 
Intent  to  rape.  This  court  held  otherwise. 
See,  also,  Ross  v.  State,  60  Tex.  Cr.  R.  647, 
132  S.  W.  793;  White  v.  State,  60  Tex.  Cr.  R. 
559, 132  S,  W.  790;  Stewart  v.  State,  61  Tex. 
Cr.  R.  90,  133  S.  W.  1051. 

We  think  it  unnecessary  to  discuss  the  evi- 
dence In  this  case.  There  can  be  no  doubt 
but  that  the  only  Intent  appellant  had  when 
he  assaulted  the  young  woman  in  this  case 
was  to  rape  her.  What  he  said,  what  he  did, 
and  tbe  exposure  of  his  person  would  Indi- 
cate nothing  else. 

The  Judgment  is  affirmed. 


Ex  parte  WILLIAMSON.     (No.  3671.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 

1916.) 
Cbiuinai.  Law  «=»273  —  Plea  of  Guiltt  — 

Entby  bt  Defendant's  Father. 

A  plea  of  guilty  entered  in  a  justice's  court 
by  a  father  for  his  17  year  old  son,  when  not 
authorized  by  the  son,  was  void,  and  could  not 
authorize  the  son's  iinpriBonment  for  nonpay- 
ment of  the  fine  imposed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  631,  632,  634;  Dec,  Dig. 
®=>273.] 

Appeal  from  Hopkins  County  Court;  Dan 
R.  Junell,  Judge. 

Habeas  corpus  by  R.  T.  WUllamgon.  From 
an  adverse  Judgment,  relator  appeals.  Re- 
versed, and  rdator  ordered  discharged. 

0.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Relator  was  arrested  on  ca- 
pias pro  fine  Issued  out  of  the  Justice  court 
of  precinct  No.  8,  Hopkins  county,  Tex. 
When  arrested,  W.  E.  Williamson,  acting  for 
relator,  sued  out  a  writ  of  habeas  corpus  be- 
fore Hon.  Dan  R.  Junell,  county  Judge.  Up- 
on hearing  the  application  the  relator  was  re- 
manded to  the  custody  of  tbe  officer  making 
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the  arrest,  and  from  which  Judgment  be 
prosecutes  an  appeal  to  this  court 

The  evidence  adduced  on  the  trial  would 
show  that  relator  is  only  17  years  of  age, 
and,  there  being  a  complaint  pending  against 
him  in  Justice  McKlnney's  court,  bis  father 
appeared  before  the  Justice  of  the  peace  and 
entered  a  plea  of  guilty.  A  fine  of  $1  was 
entered,  and  relator's  father  was  given  until 
next  court  day  to  pay  the  fine  and  costs, 
amounting  to  about  $11.  Relator's  father  did 
not  pay  the  amount,  and,  as  before  stated,  he 
was  arrested  and  placed  in  jail  in  default 
of  payment  of  the  fine.  Relator's  contention 
is  that  his  father  bad  no  authority  to  enter 
a  plea  of  guilty  for  him,  even  though  be  was 
but  17  years  of  age. 

Justice  McKlnney  testified: 

"All  of  the  proceedings  had  are  shown  by  the 
papers  and  the  docket  entry.  The  defendant 
was  never  arrested,  and  his  case  was  never  call- 
ed in  court.  But  when  we  were  having  court, 
after  the  court  of  Inquiry,  the  first  case  which 
was  called  on  the  3d  of  April,  A.  I>.  1915,  was 
a  civil  case,  in  which  Mr.  Dial  was  one  of  the 
attorneys,  and  I  think  it  was  during  a  lull  in 
business  that  Mr.  Williamson,  the  father  of  the 
defendant,  came  to  me  and  said,  'I  understand 
you  have  two  cases  against  Radford,  one  for 
destroying  some  cups  and  the  other  for  fight- 
ing,' and  that  I  told  him  there  hadn't  been  but 
one  filed,  but  we  were  going  to  file  another  case 
for  destroying  the  cups,  and  his  father  said  if 
they  would  throw  out  or  wouldn't  file  the  other 
case  that  he  would  pay  off  with  $1  fine  the 
fighting  case.  I  never  did  call  the  defendant's 
case  in  open  court  and  ask  him  if  he  wanted  to 
plead  in  his  case  and  if  he  wanted  to  waive  a 
jury.  The  defendant  was  never  arrested.  I 
never  talked  to  the  defendant  about  his  case, 
and  only  talked  to  his  father.  I  don't  know 
what  the  defendant  wanted  to  do  with  his  case." 

Cross-examination  by  Mr.  Pbarr: 
"The  defendant's  father  told  me  and  Mr. 
Pharr  that  he  would  pay  off  the  fighting  case 
if  we  wouldn't  file  the  other  case  against  him. 
This  was  during  a  lull  in  the  court  while  we 
were  trying  a  civil  case,  and  I  told  the  defend- 
ant's father  it  would  be  all  right  with  me  if  it 
wag  with  Mr.  Pharr,  and  the  defendant's  father 
said  it  was  all  right  with  Mr.  Pharr,  and  then 
I  told  the  defendant's  father  that  I  would  give 
a  fine  of  $1  and  let  him  pay  it  next  court  day ; 
that  at  the  time  he  was  talking  with  defendant's 
father  the  defendant  was  not  in  court,  but  after 
be  had  entered  on  the  docket  a  fine  of  $1  at  the 
suggestion  of  defendant's  father,  that  the  de- 
fendant, he  thinks,  came  into  court,  and  he 
heard  his  father  tell  defendant  that  he  was 
going  to  have  to  pay  a  fine  for  him,  and  that 
he  wanted  him  to  behave,  and  that  the  de- 
fendant's father  and  defendant  talked  some,  but 
he  did  not  hear  what  they  were  talking  about ; 
that  he  did  not  advise  defendant  of  what  his 
father  had  said,  or  that  he  was  going  to  fine 
him  $1." 

The  defendant,  Radford  or  R.  T.  William- 
son, being  placed  on  the  witness  stand,  and 
interrogated  by  Mr.  Dial,  after  being  duly 
sworn,  says: 

"My  name  is  Radford  or  R.  T.  Williamson; 
that  I  never  entered  a  plea  of  guilty  in  Judge 
McKinney's  court  to  any  charge,  and  never  au- 
thorized my  father,  or  any  one  else,  to  enter  a 
plea  of  guilty  for  me.  I  told  my  father  that  I 
was  not  guilty,  and  would  not  plead  guilty  to 
the  offense  I  heard  they  had  me  charged  with. 
I  was  never  arrested  by  any  oHicer  on  a  war. 
rant  for  any   offense   in   Justice   McKinney'a 


court  On  the  2d  of  April,  the  day  before  court 
met  at  Birthright  precinct  8,  Hopkins  county, 
Tex.,  the  constable  came  to  my  bouse  and  said 
he  had  a  subpoena  for  me  to  be  at  justice  court 
the  next  day.  The  next  day  I  went  over  to  the 
justice  court  and  the  justice  of  the  peace  and 
county  attorney  had  me  privately,  after  being 
placed  under  oath,  to  testify  about  a  fipht  they 
had  heard  I  had,  and  also  about  some  drinkin:; 
cups  being  destroyed.  I  told  them  that  I  didn't 
do  either,  and  they  did  not  warn  me  before 
swearing  me  that  I  did  not  have  to  testify 
against  myself,  and  they  did  not  serve  any  war- 
rant on  me  or  place  me  under  arrest.  When 
the  court  opened  out  there  at  Birthright  they 
did  not  call  my  case,  nor  ask  me  to  plead  in  the 
case,  nor  notify  me  of  any  fine.  I  did  not 
waive  any  right  of  arrest,  of  the  time  in  which 
to  prepare  for  trial,  or  a  jury,  or  consent  to 
plead  guilty  to  any  charge,  or  authorize  any- 
body to  plead  guilty  for  me,  because  I  had  told 
the  court  in  his  private  inquiry  and  my  father 
that  I  was  not  guilty,  and  would  not  plead 
guilty,  and  if  anybody  pleaded  guilty  for  me,  it 
was  without  my  authority ;  that  if  I  am  charg- 
ed with  any  offense  of  fighting  or  destroying 
cups,  I  wanted  a  trial,  and  still  want  one.  I 
am  17  years  of  age,  and  know  that  no  case  was 
called  against  me,  and  no  warrant  was  served, 
no  jury  was  waived,  and  no  plea  of  guilty  en- 
tered by  me,  nor  did  I  authorize  or  request  any- 
body to  enter  a  plea  of  guilty  for  me." 

Dave  Parker,  offered  by  the  state  and  ex- 
amined by  Mr.  Pharr,  after  having  been  duly 
sworn,  says: 

"I  am  deputy  constable  of  precinct  No.  8, 
Hopkins  countyi  Tex.  I  heard  the  justice  of  the 
peace,  Mr.  Pharr,  and  Mr.  Walter  B.  William- 
son talking  about  Radford  or  R.  T.  William- 
son's case  in  the  justice  court,  and  something 
was  said  by  Mr.  Walter  E.  Williamson  about 
paying  a  fine  if  they  threw  one  of  the  cases  out, 
and  the  justice  of  the  peace  said  all  right,  he 
would  give  Walter  E,  Williamson  until  the  next 
court  day  in  which  to  pay  it.  He  did  not  see 
the  defendant  R.  T.  Williamson  or  Radford 
Williamson  about  when  this  conversation  was 
going  on." 

It  is  thus  seen  that  relator  did  not  himself 
enter  a  plea  of  guilty,  and  had  never  been 
called  to  plead  to  the  complaint.  His  father 
entered  a  plea  of  guilty  for  bim  when  be 
was  not  present,  and  tbe  sole  question  Is, 
Can  he  be  bound  by  the  action  of  his  father 
in  doing  so?  The  justice  says  that  after  the 
plea  of  guilty  was  entered,  relator  came  into 
the  court  and  he  heard  relator's  father  tell 
him  that  he  was  going  to  have  to  pay  a  fine 
for  blm ;  that  be  did  not  hear  relator's  reply, 
but  saw  them  talking.  Relator  says  be  told 
his  father  be  was  not  guilty,  and  would  not 
enter  a  plea  of  guilty ;  that  be  never  entered 
a  plea  of  guilty,  and  did  not  authorize  his 
father,  or  any  one  else,  to  do  so  for  him. 

The  father  of  relator  is  not  in  jail— it  Is 
relator  who  bas  been  placed  behind  the 
bars,  and  seeks  bis  liberty — and  while  only 
a  boy  17  years  of  age,  yet  be  is  entitled  to  a 
hearing  and  to  be  discharged  tt  the  plea  of 
guilty  was  entered  without  bis  knowledge 
and  consent  No  one  could  enter  this  char- 
acter of  plea  for  blm  without  his  authority. 
Our  laws  hold  a  person  only  17  years  of  age 
amenable  to  their  provisions,  and  when  a 
plea  of  guilty  Is  entered,  it  must  be  shown 
that  the  person  to  be  punished  under  the 
Judgment  of  conviction  authorized  sucb  a 
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plea  to  be  entered.  Xo  one  testifieB  that  re- 
lator gave  tls  fatber  authority  to  enter  the 
plea.  On  the  other  band,  the  evidence  we 
have  before  vb  Is  that  he  not  only  did  not 
authorize  his  father  to  do  so,  but  he  swears 
that  he  told  his  father  he  was  not  guilty, 
and  would  not  plead  guilty. 

Under  sudt  a  state  of  facts  we  think  the 
relator  is  entitled  to  a  discharge,  but  this 
will  be  without  prejudice  to  the  state  to  ar- 
rest and  prosecute  him  under  the  complaint, 
if  it  is  desired  to  do  so. 

The  Judgment  is  reversed,  and  reHator  is 
ordered  discharged. 


McQueen  v.  state.  (No.  ssss.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 
1915.     Rehearing  Denied  June  9,  1915.) 

1.  Weapons  «=»7  —  Caebtinq  Weapons  — 
Pkvileoed  Occauors. 

Where  accused  bad  uoBUcceasfully  attempt- 
ed to  compel  a  person  to  leave  his  residence, 
he  bad  a  right  to  go  to  his  store  and  obtain  a 
pistol  which  he  had  there,  and  carry  it  back 
to  the  house  to  defend  himself  in  case  he  should 
be  attacked  while  forcing  such  party  to  leave 
the  house,  especially  where  such  person  had 
knocked  him  down  when  he  Stst  attempted  to 
compel  him  to  leave. 

[Ed.   Note.— For   other   cases,    see   Weapons, 
Cent  Dig.,  f  6;  Dec.  Dig.  <8=>7.] 

2.  Weapons  €=9l7  —  Cabbting  Weapons  — 
Cbiuinal  Pboskcutions— Instbuctions. 

On  a  trial  for  unlawfully  cai-rying  a  pistol, 
it  appeared  that  accused  ordered  a  person  to 
leave  his  residence ;  that  in  a  scuffle  which  en- 
sued he  was  knocked  down;  that  he  then  went 
to  a  store  where  he  had  a  pistol,  obtained  it, 
and  as  he  started  back  was  mtercepted  by  per- 
sons who  told  him  that  B.  wanted  to  see  him: 
that  he  went  upon  the  sidewalk  with  the  pistol 
in  his  hand ;  and  that  such  persons  then  took 
him  across  the  street.  The  court  refused  to 
charge  that  it  was  not  unlawful  for  him  to  have 
a  pistol  at  his  place  of  business  or  at  his  resi- 
dence or  to  carry  it  from  the  one  place  to  the 
other,  and  that.  If  he  went  to  the  store  and  se- 
cured the  pistol,  and  had  it  for  the  purpose  of 
returning  to  his  residence,  but  was  informed 
that  B.  desired  to  see  him,  and  went  into  the 
street  with  a  view  to  seeing  B.,  the  carrying 
of  the  pistol  wonld  not  be  unlawful.  Held, 
that  such  instruction  should  have  been  given. 

[Ed.    Note. — B'or   other   cases,    see    Weapons, 
Cent.   Dig.  ${  20,  22-33;  Dec.  Mg.  «=>17.] 

3.  Weapons   «s»17  —  Cabbtino   Weapons  — 
Cbiminal  Pbosecutions— Instbuctions. 

In  a  prosecution  for  carrying  such  pistol 
the  court  should  have  charged  with  reference 
to  accused's  intent  in  carrying  it. 

(Ed.   Note. — For   other  cases,   see   Weapons, 
Cent  Dig.  it  20,  22-33;   Dec.  Dig.  <S=»17.] 

4.  Weapons  «=»7  —  Cabbyinq  Weapons  — 
Cbiminax.  Pbosecutions— Instbuctions. 

The  court  should  also  have  charged  that, 
if  accused  was  carried  across  the  street  with 
the  pistol  In  his  hand  by  the  persons  who  inter- 
cepted him,  this  would  not  be  a  violation  of 
law,  as  only  a  voluntary  act  on  his  part  in 
traveling  about  the  streets  with  the  pistol 
would  make  him  responsible. 

[EA.    Note.— For   other   cases,   see    Weapons, 
Cent  Dig.  8  6;  Dec.  Dig.  «=»".] 


Appeal  from  Coleman  County  Court; 
M.  Weatherred,  Judge. 


W. 


Dan  McQueen  was  convicted  of  nnlawfal- 
ly  carrying  a  pistol,  and  he  appeals.  Ke- 
versed  and  remanded. 

Strong  &  Ragsdale  and  Woodward  &  Bak- 
er, all  of  Coleman,  for  appellant  Garland 
Woodward,  Co.  Atty.,  of  Coleman,  C.  C.  "Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  carrying  a  pistol  in  violation  of  the  law. 

It  Is  unnecessary  to  go  into  a  detailed 
statement  of  the  facts.  It  Is  sufficient,  we 
think,  for  the  disposition  of  this  case,  to 
state  that  prior  to  the  time  appellant  bad 
the  pistol,  at  the  Instance  of  a  friend  he 
took  another  party  to  his  bouse  who  bad 
been  up  the  previous  night  and  complained 
of  want  of  sleep.  He  went  with  the  party 
to  bis  residence  and  placed  the  party  in  a 
room  where  be  could  get  the  required  rest 
The  party  had  a  grip  in  which  was  some 
whisky,  from  which  be  got  a  bottle,  and  they 
all  took  a  drink.  Appellant  went  back  to 
the  store.  Later  be  returned  to  his  house 
on  account  of  some  disturbance  by  another 
party  who  was  at  his  bouse.  This  was  some 
two  or  three  hours  after  the  first  visit  to  his 
bouse.  They  then  took  another  drink,  and 
appellant  asked  the  party  who  was  creating 
the  disturbance  to  leave,  that  a  female  rela- 
tive was  sick  in  an  adjoining  room,  and  he 
did  not  want  ber  disturbed.  The  party  in- 
sisted on  going  Into  the  room  to  see  the 
lady,  and  became  a  little  obstreperous,  when 
appellant  got  an  iron,  which  seems  to  have 
been  a  smoothing  iron,  weighing  six  or  seven 
pounds,  and  went  to  where  they  were  and 
demanded  that  they  leave  bis  place.  He  and 
the  party  went  upon  tbe  gallery,  each  one 
holding  to  tbe  iron  as  they  went  out,  and 
when  upon  the  gallery  tbe  other  party  Jerked 
the  smoothing  iron  from  appellant  and 
struck  him  on  the  back  of  tbe  bead  near 
tbe  base  of  the  brain  and  knocked  him  down. 
Appellant  immediately  went  to  bis  store  a 
short  distance  away  and  got  bis  pistol  and 
said  he  was  coming  back  and  make  them 
leave  bis  premises.  As  be  started  back  be 
was  intercepted,  and  a  statement  was  made 
to  him  that  a  Mr.  Brown  wanted  to  see  him. 
He  went  then  to  tbe  front  of  the  store  or  on 
tbe  sidewalk  Just  out  of  tbe  store  with  tbe 
pistol  in  his  hand.  They  took  him  across  the 
street  to  a  bank.  There  Is  some  evidence 
going  to  show  be  was  waiving  bis  pistol 
and  cursing  tbe  parties  at  tbe  bouse.  The 
state's  contention  was  that  appellant  was 
drunk.  It  seems  from  tbe  testimony  that  he 
bad  taken  two  drinks  something  like  two  or 
three  hours  apart,  and  much  of  tbe  testimony 
Indicates  be  was  not  drunk,  and  that  be  was 
In  a  dazed  mental  condition  by  reason  of 
tbe  blow  on  tbe  back  of  his  bead  vritb  this 
smoothing  Iron,  tbe  weight  of  which  was 
shown  to  have  been  six  or  seven  pounds,  and 
there  was  evidence  that  he  was  in  a  dazed 
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and  uncottBcions  condition  to  tbe  extent  that 
be  did  not  know  what  occurred  In  the  mean- 
time until  after  6  o'clock  in  the  evening. 
This,  we  think,  la  a  sufficient  general  state- 
ment of  the  case  to  bring  In  review  the  ques- 
tloi]s  suggested  for  revision. 

The  court  charged  the  jury  that,  if  ap- 
pellant had  a  reasonable  ground  for  fearing 
an  unlawful  attack  upon  his  person,  or  upon 
his  family,  and  that  the  danger  was  so  im- 
minent and  threatening  as  not  to  admit  of 
the  arrest  of  the  person  about  to  make  such 
attack  upon  legal  process,  then  he  would  not 
be  guilty,  leaving  It  to  the  jury  to  find  from 
the  evidence  whether  the  fear  of  such  an  nn- 
lawful  attack  was  reasonable  and  whether 
the  danger  was  imminent  and  threatening  as 
not  to  admit  of  the  arrest  of  the  party  about 
to  make  the  attack  upon  legal  process.  He 
also  charged,  If  by  reason  of  the  blow  struck 
on  the  head  his  reason  was  dethroned  so  as 
to  render  him  unconscious  and  irresponsible, 
and  that  while  in  that  condition  he  bad  the 
pistol,  he  would  not  be  guilty. 

[1]  Appellant  asked  charges  the  substance 
of  which  was  that  appellant  had  a  right  to 
expel  the  offending  party,  whose  name  was 
Bledsoe,  from  his  residence,  using  all  neces- 
sary force  to  accomplish  that  purpose,  and 
that  be  bad  a  right  to  go  to  his  store  and 
get  his  pistol  and  go  back  to  his  bouse  and 
compel  the  party  to  leave,  and  that,  If  in 
going  back  with  the  pistol  be  had  a  reason- 
able apprehension  of  his  life  or  serious  bod- 
ily injury,  then  he  would  have  a  right  to  go 
to  his  store  and  get  his  pistol  as  a  means 
of  protecting  himself  in  forcing  the  offend- 
ing party  to  leave  his  house.  This  charge 
ought  to  have  been  given.  The  pistol  was  at 
the  store,  the  offending  party  was  in  his  (ap- 
pellant's) residence,  and  appellant  had  sought 
to  make  him  leave,  and  obtained  a  smoothing 
iron,  but  this  was  taken  from  him  and  he 
knocked  down  with  It.  He  had  a  right  to 
have  his  pistol  at  the  house,  and  had  a  right 
to  go  to  the  store  and  get  It  and  carry  it  to 
his  house  for  any  legitimate  purpose,  and 
especially,  under  the  circumstances  of  this 
case,  to  make  Bledsoe  leave  the  premises, 
and  to  use  it  in  defense  of  himself  in  case 
Bledsoe  should  make  another  attack  upon 
him. 

[2-4]  He  also  asked  a  charge  to  the  effect 
that  it  was  not  a  violation  of  the  law  for  a 
man  to  have  a  pistol  at  his  place  of  business 
or  at  his  residence,  either  or  both,  and  It 
was  not  a  violation  of  the  law  to  carry  It 
from  his  residence  to  his  place  of  business, 
or  from  his  place  of  business  to  his  residence, 
and  if  under  the  evidence  defendant  had  gone 
from  his  home  to  the  store,  and  there  secured 
the  pistol  in  question,  and  had  same  on  hla 
person  for  the  purpose  of  returning  to  his 
residence,  and  had  started  to  bis  residence, 
and  was  informed  that  one  J.  O.  Brown  de- 
sired to  see  him  at  the  front  of  the  store, 
and  went  on  the  street  in  front  of  his  store 


with  the  view  of  seeing  said  Brown,  and  was 
there  seen  and  found  with  the  pistol  in  ques- 
tion, the  carrying  of  the  pistol  under  such 
circumstances  would  not  be  unlawful,  and 
if  from  the  evidence  the  jury  so  believed, 
they  should  acquit  him.  This  charge,  under 
the  tacts  of  this  case,  should  also  have  been 
given.  A  charge  was  also  asked  with  refer- 
ence to  the  intent  in  carrying  the  pistol. 
Under  the  authorities  this  charge  should 
have  been  given.  The  jury  should  also  have 
been  instructed,  as  contended  by  appellant, 
that  U  he  was  carried  across  the  street  to  a 
bank  with  the  pistol  in  his  hand  by  the  par- 
ties who  had  charge  of  him,  his  carrying  the 
pistol  from  his  store  to  that  point  would  not 
be  a  violation  of  the  law.  It  would  have  to 
be  a  voluntary  act  on  his  part  in  traveling 
about  the  streets  with  the  pistol  to  make  him 
responsible.  The  writer  does  not  believe  the 
state  has  sufficient  evidence  here  to  Justify 
this  conviction. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


STEiPHENS   V.    STATE.      (No.  3589.) 

(Court  of  Criminal  ApppaU  of  Texas.    May  26, 
1915.) 

Cbiminai.  Law  «=:1098  —  Appkai,  —  Statb- 
ICENT  OF  Facts— Stenographic  Repobt. 
The  stenographic  report  of  proceedings  at 
a  criminal  trial,  including  the  testimony  in 
question  and  answer  form,  cannot  be  consider- 
ed on  appeal  as  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  28(53,  £805;  Dec.  Dig.  «=» 
1098.1 

Appeal  from  District  Court,  Henderson 
County;   John  S.  Prince,  Judge. 

Sherman  Stephens  was  convicted  of  night- 
time burglary,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

FRENDEBGAST,  P.  J.  Appellant  was 
convicted  of  nighttime  burglary  and  assessed 
the  lowest  punishment 

Appellant  has  but  one  bill  of  exceptions, 
which  is  to  the  refusal  of  the  court  to  give 
his  special  charge,  telling  the  jury  the  evi- 
dence was  insufficient  to  convict,  and  to  per- 
emptorily acquit  him.  In  fact,  the  only  ques- 
tion in  the  case  that  can  be  considered  is 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  There  is  with  the  record  the  sten- 
ographic report  of  the  proceedings,  and 
testimony  taken  on  the  trial  in  question  and 
answer  form,  and  there  Is  no  statement  of 
facts  otherwise.  This  statement  cannot  be 
considered  as  a  statement  of  facts  under  the 
uniform  holding  in  many  decisions  of  this 
court  and  the  statute.  See  Crlner  v.  State, 
71  Tex.  Cr.  R.  369,  159  S.  W.  1059,  where 
some  of  the  cases  to  this  effect  are  collated. 
However,  we  have  read  this  stenographic 
report;    and,  if  we  could  consider  it  as  a 
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statement  of  facta,  we  tlilnk  It  is  clear  that 
the  evidence  Is  amply  sofflcient  to  snstaln  tbe 
verdict 
Tbe  Judgment  is  aflBrmed. 


PABISH   T.    STATU      (No.  3568.) 
(Court  of  CSriminal  Appeals  of  Texas.    Msj  26, 

1916.) 
CsiiaNAi.  Law  «=»iQ87— -Apfcai/— Disiasaiki. 
— Failubb  to  Give  Moiicb. 

Where  the  record,  on  en  appeal  from  a 
conviction,  does  not  show  that  notice  of  appeal 
was  given  in  open  court,  or  that  it  was  entered 
of  record,  the  appeal  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
tsiw  Cent  Dig.  {{  2770-2781,  27&4;  Dec.  Dj«. 
€=^1087.1 

Ai^al  from  Hardin  County  Court;  W.  W. 
Dies,  Judge. 

Bill  Parish  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Appeal 
dismissed. 

C.  0.  licDcmald,  Aaat  Atty.  Gen.,  for  the 
SUte; 

HAKPEK,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  pun- 
ishment assessed  at  a  fine  of  $100. 

The  record  before  us  does  not  disclose  that 
notice  of  appeal  was  given  in  open  court,  and, 
it  given,  that  It  was  ever  entered  of  record; 
therefore  the  motion  of  the  Assistant  At- 
torney General  must  be  sustained. 

However,  we  will  state  we  have  carefully 
read  the  record ;  and,  if  this  court  had  Juris- 
diction to  pass  thereon,  nothing  is  presented 
that  would  call  for  a  reversal  of  the  case; 

The  appeal  is  dismissed. 


WHITE  V.   STATE.     (No.  3488.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 
1915.) 

L   WlTNESSKS      ®=»344 — IVFEACHUENT  —  COU- 

PETENCT  or  Evidence. 

Refusal  of  the  question  of  defendant  in 
homicide  to  state's  witness,  if  her  husband  bad 
not  divorced  her  for  connection  with  other  men, 
its  only  purpose  being  to  show  her  character, 
and  neither  deceased  nor  defendant  having  had 
any  connection  with  the  divorce  proceeding,  was 
not  error. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  if  1120,  1125  ;   Dec.  Dig.  <8=»344.] 

2.  WlTNESSKS  i$=>344  —  ClIABACTEB  OS  WlT- 

ires»— Pabticclab  Facts. 

Refusal  of  the  question  of  defendant  in 
homicide  to  state's  witness,  if  her  husband  had 
not  shot  her  for  a  certain  transaction,  with 
wUch  it  was  not  proposed  to  connect  deceased, 
was  not  error. 

[EA.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1120,  1125;  Dec.  Dig.  «=>344.] 

S.  HoiaCIDE    (S=9l63— EVIOBNCB— REI.EVANCT. 

Defendant  in  homicide  could  not  show  that 
deceas^  had  recently  taken  the  wives  of  sev- 
eral men;  he  not  contending  any  of  the  hus- 
bands could  have  killed  deceased,  or  that  he 
was  related  to  the  women  or  their  husbands. 

[Ed.  Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  {{  310-317;   Dec.  Dig.  «=3l63.] 


4.  CaiiaifAi.  Law  «=»382— Evidbnob— Bblb- 
VAMcx— Bail  Bond. 

Defendant  in  homicide  could  not  introduce 
his  bail  bond  to  appear  and  answer  the  indict- 
ment it  being  material  to  no  issue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  847-864;  Dec.  Dig.  <$=» 
382.] 

5.  WlTNESSKS    9=»358  —  RedIBECI    EXAIQNA- 

tion. 

Defendant  having  sought  to  impeach  state's 
witness  S.,  by  eliciting  from  C.,  another  state 
witness,  on  cross-examination,  testimony  that 
he  talked  with  S.,  and  did  not  remember  S. 
saying  he  saw  defendant  with  a  gun,  C.  could, 
on  redirect,  be  further  examined  on  the  matter, 
and  liave  his  memory  refreshed  as  to  telling  the 
district  attorney,  certain  others  being  present, 
that  S.  had  always  claimed  defendant  had  a  gun. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1159,  1160;   Dec.  Dig.  «=»368.] 

6.  Cbiminal  Law  «=>939— New  TbiaI/— Nkw- 
I.T  DiscovEBED  Evidence — Diuobnck. 

There  was  lack  of  diligence,  depriving  de- 
fendant of  any  right  to  new  trial  for  newl;^  dis- 
covered evidence  of  H.  and  R.  that  they  did  nqt 
see  defendant  at  a  certain  time  and  place;  they 
having  been  in  attendance  at  the  first  trial,  and 
other  witnesses  having  testified  that,  when  with 
H.  and  11.,  at  such  time  and  place,  they  saw 
defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  2318-2323;  Deo.  Dig.  «ss> 
939.] 

7.  Cbimiiiai.  Law  «S9942— Nbwlt  Dsoovebbd 

EvIOBNOB— IKFKACHINO   EVIDENCE. 

Newly  discovered  evidence,  the  purpose  of 
which  is  merely  to  impeach  or  discredit  a  wit- 
ness, does  not  authorize  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2316,  2331,  2332;  Dec.  Dig. 
«S9942.] 

8.  Witnbssbs  «s»811— Iupeaohment. 

It  would  not  discredit  the  testimony  given 
at  the  trial  by  a  state's  witness,  that  he  was  not 
called  as  a  witness  at  the  examining  trial. 

[Ed.  Note.— For  other  cases,  gee  Witnesses, 
Cent  Dig.  {{  1072-1075;   Dec.  Dig.  «S=»311.} 

9.  Cbiminal   Law   «=s»938  —  New   Tbial  — 
Heabino — Evidence. 

If  the  testimony  of  a  state's  witness,  given 
on  the  preliminary  trial,  affects  his  testimony 
at  the  trial,  defendant  having  it  in  his  pos- 
session, should  then  offer  it  and  not  wait  to 
do  so  on  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2306-2315,  2817;  Dec.  Dig. 
<&=>938.] 

10.  Homicide  ^=9234— Identitt  or  Mubdbb- 
BB — Sufficiency  of  Evidence. 

Evidence  in  a  murder  case  held  sufficient 
to  show  defendant  was  the  guilty  party. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  482^93;   Dec.  Dig.  iS=>234.] 

Api>eal  from  District  Court,  San  Jacinto 
County;   I*  B.  Hlghtower,  Judge. 

Tom  White  was  convicted  of  murder,  and 
appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  indicted  and 
convicted  of  murder,  and  his  punishment  as- 
sessed at  death. 

This  case  was  submitted  March  2d,  and  at 
that  time  was  also  submitted  a  motion  to 
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postpone  the  hearing  until  fall.  This  we  de- 
clined to  do,  but  had  the  clerk  notify  appel- 
lant and  his  counsel  that  reasonable  time 
would  be  granted  In  which  they  might  file 
briefs  herein.  More  than  two  months  have 
elapsed  since  that  time  and  no  briefs  have 
been  filed,  and  we  therefore  judge  that  coun- 
sel In  the  trial  court  do  not  desire  to,  or  have 
not  been  employed  to,  brief  the  case  on  ap- 
peal. 

[1]  The  first  bill  complains  that  the  court 
would  not  permit  appellant's  counsel  to  ask 
Catherine  Thomas,  a  witness  for  the  state,  if 
her  husband  had  not  got  a  divorce  from  ber, 
and  on  the  ground  of  her  connection  with 
other  men.  The  only  purpose  it  is  stated  was 
to  show  the  character  of  the  witness.  As 
deceased,  nor  appellant,  is  not  claimed  to 
have  had  any  connection  with  the  divorce 
proceedings,  the  court  did  not  err  in  his 
ruling. 

°  In  the  next  bill  it  is  shown  that  appellant 
desired  to  ask  Ben  Hopkins  "if  it  was  not 
a  fact  that  Sam  Johnson  (deceased)  had 
within  a  few  months  prior  to  his  death  In- 
duced the  wives  of  two  or  three  colored  men 
to  leave  their  husbands  to  associate  with 
him."  As  it  is  not  proposed  to  show,  nor 
claimed,  If  Sam  Johnson  did  do  so,  that  the 
wives  of  the  men  were  in  any  ways  related  to 
appellant,  or  that  he  was  even  acquainted 
with  them,  the  court  did  not  err  In  sustain- 
ing the  objection  to  the  question.  Neither 
was  It  error  to  refuse  appellant  permission 
to  ask  Richard  Thomas  "if  it  was  not  a  fact 
that  Sam  Johnson  and  Willis  Bass  had  a 
fuss  about  Sam  Johnson  taking  Bass'  wife 
from  him."  No  effort  was  made  to  show, 
nor  is  It  contended,  that  Willis  Bass  was  tn 
position  where  be  could  have  llred  the  shot 
that  killed  Sam  Johnson;  nor  is  it  sought 
to  6e  shown  that  appellant  was  in  any  ways 
related  to  Bass  or  his  wife. 

[2]  The  defendant  also  desired  to  ask  Pol- 
ly Jenkins,  a  witness  for  the  state,  "if  her 
husband  had  not  shot  her  because  he  caught 
her  in  illicit  Intercourse  with  a  white  man." 
Sam  Johnson,  deceased,  was  a  negro,  and 
it  was  not  proposed  to  connect  him  in  any 
manner  with  the  transaction.  Therefore  the 
court  did  not  err  In  his  ruling. 

[3]  The  appellant  also  sought  to  prove  by 
John  Cunningham  that  deceased  had,  shortly 
before  his  death,  taken  the  wives  of  two  or 
three  men  from  their  busbanda  The  court 
correctly  held  such  testimony  inadmissible. 
The  appellant  does  not  show,  nor  contend 
that  he  could  show,  that  the  husbands  of  ei- 
ther of  the  women  were  In  position  that  they 
could  have  killed  the  deceased,  nor  that  the 
husbands  of  the  women,  nor  the  women  were 
in  any  way  related  to  appellant.  If  deceased 
was  a  libertine,  this  would  not  authorize  ap- 
pellant, in  the  nighttime,  tol  shoot  him 
through  a  window,  if  he  did  so,  as  contended 
by  the  state. 

[4]  Appellant  desired  to  introduce  the  bail 
bond  he  was  under  to  appear  and  answer  to 


this  Indictment    Tb\a  would  be  material  to 
no  issue  In  the  case. 

[S]  The  only  other  bill  in  the  record  to  any 
proceedings  had  on  the  trial  is  the  one  re- 
lating to  the  testimony  of  John  Cunningham. 
Deceased  was  killed  at  a  church,  in  the  night- 
time, and  while  he  (deceased)  was  hanging 
a  lamp.  The  evidence  shows  that  he  was 
shot  by  some  one  standing  outside  of  and  in 
the  rear  of  the  diurch,  the  gun  being  held 
so  that  a  window  sill  in  the  church  building 
was  powder  burned.  Aus  Smith  testified  on 
the  trial  that  on  his  way  to  the  church  in 
company  with  Catherine  Thomas,  Cindy 
Reece,  and  Pokie  Harrison,  he  passed  appel- 
lant, Tom  White,  who  was  near  to  and  be- 
hind Thad  Williams ;  that  Tom  White  was 
riding  Beulab  Douglass'  horse,  and  had  a 
gun  in  his  hands.  He  says  that  as  he  went 
In  the  church  he  saw  appellant  ride  towards 
the  back  of  the  church,  and  in  a  few  moments 
after  he  got  In  the  church  the  gun  was  fired 
from  the  back  of  the  church  which  killed 
Sam  Johnson.  The  state  Introduced  John 
Cunningham  to  prove  he  found  a  man's 
tracks  at  the  back  window,  and  he  followed 
the  tracks  for  about  50  yards,  and  found 
where  a  horse  had  been  hitched;  that  he 
followed  the  horse  tracks  for  some  distance 
and  examined  the  horse  tracks;  that  there 
was  a  gap  out  of  one  of  the  hoofs  of  the 
horse,  and  the  track  showed  it  was  tolerably 
long,  oblong  foot,  long  heel  to  It;  that  he 
examined  Benlah  Douglass'  horse  (which  all 
the  evidence  shows  appellant  was  riding  that 
night),  and  one  hoof  had  a  gap  in  It,  and  the 
horse  bad  a  hoof  which  was  longer  than  the 
others;  that  be  saw  tracks  made  by  this 
horse,  and  they  were  like  the  ones  he  saw  on 
the  ground  at  the  back  of  the  church.  On 
cross-examination,  the  witness,  at  the  in- 
stance of  appellant,  testified  that  the  next 
morning  and  on  the  day  of  the  examining 
trial  he  talked  with  Aus  Smith,  and  be  did 
not  remember  him  saying  that  he  saw  appel- 
lant with  a  gun  the  night  of  the  killing.  On 
redirect  examination  the  witness  was  asked 
if  he  had  not  told  the  district  attorney  in  the 
presence  of  Turner  Ross,  Harvey  LMley,  and 
F.  O.  Fuller,  that  Aus  Smith  had  always 
claimed  that  Tom  White,  appellant,  had  a 
gun.  To  which  question  the  witness  Cun- 
ningham answered:  "Yes,  sir;  he  claimed 
that."  As  the  witness  had  testified  at  the  in- 
stance of  appellant  that  he  did  not  remem- 
ber Aus  Smith  saying  that  appellant  had  a 
gun,  on  redirect  examination  it  was  per- 
missible to  refresh  his  memory  by  asking 
the  questions  that  were  propounded.  And 
it  may  be  said  that  on  recross-examination 
the  witness  testified:  "In  all  my  conversa- 
tions with  Aus  Smith  be  always  claimed 
Tom  White  (appellant)  had  a  gun."  It  Is 
thus  seen  that  appellant  sought  to  Impeach 
the  witness  Aus  Smith  by  Mr.  Cunningham ; 
but,  when  Mr.  Cunningham  had  his  attention 
called  to  the  matter,  his  testimony  tended  to 
corroborate!  Aus    Smith   and   not   Impeach 


Digitized  by 


Google 


TezJ 


WHITE  ▼.  STATE 


96 


What  Aas  Smith  told  him  would  not  have 
been  admissible  on  direct  examination  by 
the  state ;  but,  after  appellant  had  gone  Into 
the  matter  and  elicited  from  the  witness  the 
ansirer  be  did,  then  it  was  permissible  for 
the  state  on  redirect  to  further  examine  the 
witness  on  the  matter  brought  out  by  de- 
fendant. 

If  it  should  be  held  that  this  was  an  at- 
tempt on  the  part  of  the  state  to  Impeach  its 
own  witness,  as  the  witness  Cunningham  had 
testified  on  cross-examination  as  to  facts  In- 
jurious to  the  state's  case,  it  would  not  be 
error  to  admit  the  testimony  adduced  by  the 
state  on  redirect  examination.  C.  C.  P.  art. 
S15;  Self  V.  State,  28  Tex.  App.  39S,  13  S.  W. 
602;  Blake  t.  State,  38  Tex.  Cr.  R.  377,  43 
&  W.  107;  Clanton  t.  State,  18  Tex.  App. 
139. 

[6]  The  only  other  question  raised  by  the 
record  Is  that  it  is  claimed  the  court  erred 
in  not  granting  him  a  new  trial  on  what  he 
terms  to  be  newly  discovered  evidence.  He 
attaches  to  his  motion  the  afildavlts  of  Pokie 
Harrison  and  Cindy  Reece,  both  of  whom 
say  they  would  testify  that  they  went  to  the 
church  that  night  in  question  with  Aus  Smith 
and  Catherine  Thomas ;  that  they  saw  Thad 
Williams,  but  did  not  see  appellant,  Tom 
White,  on  that  night  Catherine  Thomas  had 
testified  on  the  trial  that  she  went  to  the 
church  with  Aus  Smith,  Cindy  Reece,  and 
Pokie  Harrison;  that  she  saw  Tom  White, 
appellant,  near  the  church.  Aus  Smith  tes- 
tified on  the  trial  that  he  went  to  the  church 
with  these  people  and  that  he  saw  appellant, 
Tom  White,  near  the  church,  and  he  was 
right  behind  Thad  Williams;  that  appellant 
had  a  gun,  and  he  saw  him  ride  off  towards 
the  back  of  the  church  but  a  few  minutes  be- 
fore the  gun  was  fired.  All  the  alleged  newly 
discovered  testimony  Is  that  Cindy  Reece 
and  Pokie  Harrison  say  they  would  swear 
they  did  not  see  appellant  at  the  time  Aus 
Smith  and  Catherine  Thomas  say  they  saw 
him.  This  may  be  true,  but  it  would  have 
but  slight  tendency  to  show  that  Aus  Smith 
and  Catherine  Thomas  did  not  see  him.  The 
record  also  discloses  that  Cindy  Reece  and 
Pokie  Harrison  were  in  attendance  on  this 
trial  as  witnesses;  that  they  were  sworn  and 
placed  under  the  rule ;  that,  when  Aus  Smith 
and  Catherine  Thomas  testified  Cindy  Reece 
and  Pokie  Harrison  were  with  them  when 
they  saw  appellant  near  the  church,  state's 
counsel  went  to  see  them,  and  asked  them  if 
they  also  saw  appellant  ^eie  near  the 
church,  and  they  Informed  him  they  did  not 
When  the  two  witnesses  testified  that  Pokie 
Harrison  and  Cindy  Reece  were  with  them 
at  the  time  they  said  they  saw  appellant, 
both  being  in  attendance  on  court,  it  would 
have  been  as  easy  for  appellant  and  his 
counsel  to  have  seen  these  two  women  dur- 
ing the  trial  as  it  was  immediately  after  the 
trial  Aus  Smith  and  Catherine  Thomas 
were  the  first  witnesses  placed  on  the  stand 


by  the  state,  and  they  both  put  appellant 
and  his  counsel  on  notice  that  Cindy  Reece 
and  Pokie  Harrison  were  with  them.  Pokie 
Harrison  and  Cindy  Reece  were  then  in  an 
adjoining  room  In  attendance  on  the  court, 
and  the  slightest  diligence  would  have  dis- 
covered at  that  time  that  they  would  testify 
that  they  did  not  see  Tom  White,  appellant, 
on  that  occasion.  In  Powell  v.  State,  36  Tex. 
Cr.  R.  377,  37  S.  W.  822,  and  Halliburton  v. 
State,  34  Tex.  Cr.  R.  410,  31  S.  W.  297,  it  was 
held  that  where  it  appeared  that  the  pro- 
posed witness  had  been  subpoenaed  in  the 
case  and  was  in  attendance  on  the  court,  but 
was  not  put  upon  the  witness  stand  to  tes- 
tify, the  testimony  does  not  come  within  the 
rule  governing  newly  discovered  testimony, 
and  In  Carrico  v.  State,  36  Tex.  Cr.  R.  618, 
38  S.  W.  37,  it  la  held  that  a  new  trial  wiU 
not  be  granted  for  newly  discovered  evidence 
which  could  have  been  discovered  by  the 
use  of  ordinary  diligence.  For  other  cases, 
see  White's  Ann.  Proc.  §  1149.  In  this  case 
the  record  discloses  that  by  the  use  of  the 
slightest  diligence  It  could  have  been  discov- 
ered during  the  trial  that  the  two  negro  wo- 
men would  so  testify;  they  were  in  attend- 
ance as  witnesses  in  this  case,  and  appellant 
and  his  counsel  were  put  on  notice  by  the 
testimony  of  Aus  Smith  and  Catherine  Thom- 
as that  the  two  women  were  there,  and  the 
testimony  does  not  come  within  the  rule  au- 
thorizing a  new  trial  on  account  of  newly 
discovered  testimony.  In  addition  to  this, 
for  them  to  say  they  did  not  see  him  there 
that  night  would  not  show  that  Aus  Smith 
and  Catherine  Thomas  did  not  see  him. 
Thad  Williams,  a  witness  for  defendant,  tes- 
tified that  appellant  was  with  him  that  night; 
but  he  places  him  at  a  different  point,  some 
half  a  mile  or  more  from  the  church. 

[7]  The  affidavit  of  Clyde  Butler  shows 
that  his  testimony  would  not  be  admissible 
as  original  testimony,  but  only  admissible  as 
tending  to  Impeach  Aus  Smith.  It  has  al- 
ways been  the  rule  that  newly  discovered 
evidence  will  not  authorize  a  new  trial  if 
the  purpose  of  such  evidence  be  merely  to 
impeach  or  discredit  a  witness  who  testified 
in  the  trial.  Barber  v.  State,  35  Tex.  Cr.  R. 
70,  31  S.  W.  649 ;  Miller  v.  State,  35  Tex.  Cr. 
R.  209,  33  S.  W.  227 ;  Franklin  v.  State,  34 
Tex,  Cr.  R.  203,  29  S.  W.  1088;  Hauck  v. 
State,  1  Tex.  App.  357;  Brown  v.  State,  6 
Tex.  App.  286;  Jackson  v.  State,  18  Tex. 
App.  686. 

[8,  9]  When  the  hearing  on  the  motion  for 
new  trial  was  had,  appellant  offered  in  evi- 
dence on  the  motion  the  testimony  taken  at 
the  examining  trial  of  appellant,  to  show, 
as  he  contends,  that  Aus  Smith  did  not  tes- 
tify on  the  examiniag  trial.  This  was  not  a 
disputed  issue  on  the  trial,  and  the  fact  he 
was  not  called  as  a  witness  on  the  exam- 
ining trial  would  not  discredit  his  testimony 
given  on  this  trial.  Appellant  also  says  that 
he  offered  this  testimony,  on  the  motion  for 
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now  trial,  "to  affect  the  testimony  of  the  wlt- 
uess  John  Cunningham."  Appellant  was  In 
possession  of  this  testimony  taken  at  the 
examining  trial  during  the  trial  of  this  case, 
and.  If  he  desired  to  offer  it  in  evidence,  then 
was  the  time  to  do  so,  and  not  wait  and  offer 
it  on  the  hearing  of  the  motion  for  new  trial. 
We  have  read  the  testimony  of  John  Cunning- 
ham on  the  trial  of  the  case,  and  his  testimo- 
ny given  at  the  examining  trial,  and  we  can- 
not see  In  what  way  It  would  affect  his  testi- 
mony given  on  the  trial  of  the  case,  and 
appellant  does  not  suggest  wherein  it  would 
do  so. 

[1 0]  The  facts  In  this  case  show  an  as- 
sassination by  some  one,  the  state  depend- 
ing on  circumstantial  evidence  to  prove  that 
appellant  was  the  >gullty  party. 

Justice  C.  M.  Harrell  testified  that,  a  short 
time  before  Sam  Johnson  was  killed,  he  had 
filed  a  complaint  against  appellant  charging 
appellant  with  unlawfully  carrying  a  pistol. 
He  says  appellant  had  pleaded  guUty  in  his 
court  to  making  an  assault  on  Aus  Smith, 
and  when  doing  so  remarked,  "The  next  man 
who  filed  a  complaint  against  him  would  not 
live  to  swear  to  it  in  court."  Because  of  this 
remark,  be  would  not  tell  him  who  filed  the 
complaint  charging  him  with  carrying  a  pis- 
tol, but  appellant  picked  up  the  docket  and 
looked  at  it  and  saw  that  the  complaint  had 
been  filed  by  Sam  Johnson  (deceased),  when 
he  remarked:  '  "The  damn  long-legged  son 
of  a  bitch !    It  will  never  do  him  any  good." 

Catherine  Thomas  testified  that  not  long 
before  the  killing  she  heard  appellant  say 
he  was  going  to  kill  Sam  Johnson  If  it  was 
the  last  thing  he  did. 

Ben  Hopkins  testified  that  he  saw  appel- 
lant and  Sam  Johnson  on  the  day  that  ap- 
pellant Teamed  that  Sam  Johnson  had  filed 
a  complaint  against  him;  that  appellant  was 
cursing  Sam  Johnson;  that  Sam  Johnson 
would  not  stop,  when  appellant  said:  "You 
damned  son  of  a  bitch  I  You  won't  swear 
against  me  In  court" 

Jennie  Thomas  testified  that  she  is  a  cou- 
sin of  appellant,  and  she  saw  him  at  the 
HarreU  church;  that  appellant  was  cursing 
and  going  on,  and  said  "he  was  going  to 
kill  Sam  Johnson  if  it  was  the  last  thing  he 
did."  She  further  testified  that  since  Sam 
Johnson  was  killed  appellant  had  come  to 
her  and  tried  to  get  her  to  say  that  what 
he  said  at  the  HarreU  church  was  that  he 
was  going  to  kill  little  Aus  Smith,  but  she 
declined  to  do  so,  when  appellant  remarked, 
"You  know.  Cousin  Jennie,  if  they  prove 
that  on  me  they  will  hang  me." 

Richard  Thomas,  the  husband  of  Jennie 
Thomas,  says  he  was  present  and  heard  this 
conversation,  and  that  appellant  had  also 
tried  to  get  him  to  get  his  wife  to  change  her 
testimony. 

Martha  Stanley  testified  she  heard  appel- 
lant talking  to  Polly  Perkins;  that  appel- 
lant was  talking  about  the  complaint  filed 


against  him  by  Sam  Johnson  for  carrying  a 
pistol,  and  said  during  his  remarks  that  he 
was  going  to  kill  Sam  Johnson;  that  Polly 
Perkins  remonstrated  and  told  him  that  talk 
would  hang  him,  when  appellant  said,  "I  am 
going  to  do  It  in  the  dark." 

Polly  Perkins  says  this  conversation  took 
place,  and  when  she  remonstrated  appellant 
replied,  "I  will  kill  him  in  the  night,  and  no- 
body win  know  who  done  it"  Other  wit- 
nesses testify  to  similar  threats  made  by  ap- 
pellant. 

Catherine  Thomas  and  Aus  Smith  say  they 
saw  appellant  at  the  church  where  Sam 
Johnson  was  killed.  Aus  Smith  says  he  had 
a  gun,  and  was  riding  Beulab  Douglass* 
horse.  The  shot  that  killed  deceased  was 
fired  through  a  back  window  of  the  church. 
Aus  Smith  says  as  he  started  in  the  church 
he  saw  appellant  ride  towards  the  back  of 
the  church.  All  the  witnesses  testify  that 
appellant  was  riding  Beulab  Douglass'  horse 
that  night.  John  Cunningham  says  he  was 
called  there  shortly  after  the  killing,  and  he 
kept  every  one  away  from  the  back  of  the 
church  until  the  sheriff  came.  The  sheriff 
was  dead  at  the  time  of  this  trial.  Cunning- 
ham says  the  back  window  sill  of  the  churdi 
was  powder  burned;  that  tracks  were  found 
there,  and  traced  to  where  a  horse  had  been 
hitched;  the  horse  made  a  iiecuUar  track,  as 
stated  in  his  testimony  hereinbefore  given. 
He  says  he  found  the  gun  wads.  One  wad 
was  marked  No.  4  squirrel  shot  Deceased 
was  shot  with  buckshot  After  the  arrest 
of  appellant,  officers  went  to  his  home  and 
found  his  gun  under  the  foot  of  the  bed. 
The  gun  showed  to  have  been  recently  fired. 
It  was  loaded — the  wad  marked  No.  4  squir- 
rel shot  When  the  wad  was  taken  out  the 
cartridge  was  loaded  with  buckshot.  John 
M.  HarreU  testified: 

"I  lived  about  three-quarters  of  a  mile  from 
the  church  bouse  where  Sam  Johnson  wag  killed. 
I  went  to  that  church  the  da;^  after  the  killing. 
After  the  crowd  left  that  evening  or  early  in  the 
morning,  I  went  back  there  and  made  a  good 
examination  of  the  tracks  around  there.  I  look- 
ed at  some  tracks  north  of  and  back  of  the 
house.  On  the  pine  straw  about  34  or  40  yards 
from  the  church,  it  showed  an  impression  like 
a  horse's  track.  It  looked  like  the  horse's 
tracks  started  off  from  back  of  the  church  a 
little  northwest  and  in  a  north  direction.  In 
one  place  it  looked  like  where  an  animal  had 
stood  for  a  few  minutes.  From  that  place  I 
saw  some  impressions  in  the  pine  straw; 
couldn't  see  much  si^n,  apparently  only  where 
it  led  up  a  little  trail.  I  examined  the  tracks 
in  the  trail.  They  showed  one  of  tie  horse's 
\^eet  would  slip  a  little;  the  horse's  hind  foot 
Would  slip  a  little  when  he  stepped.  It  had 
been  cut.  It  showed  in  that  little  piece  of  trail 
pfain  for  a  yard  or  four  or  five  steps.  There 
was  a  split  in  one  foot;  he  didn't  lift  each  foot 
but  his  hind  foot,  where  if  hit  the  ground,  it 
would  slip  a  little.  There  was  a  sorrel 
horse  in  that  community  that  made  a  track  like 
that '  It  belonged  to  Beulah  Douglass.  One 
hind  foot  of  her  horse  would  slip.  Of  course, 
the  faster  you  rode  him  it  would  slip  a  little 
bit  mbre.  Anyway,  when  he  walked  his  hiud 
foot  *ould  slip,  it  seemed  like.  I  looked  at 
the  trftck  of  the  horse  after  I  made  the  ezam- 
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ination  up  there  beliiad  the  drarch.  It  made 
the  same  Und  of  track  as  that  up  there  behind 
the  church— slipping.  It  had  a  split  or  gotch  in 
one  foot.  I  had  seen  that  horse's  track  often 
and  had  occasion  to  notice  It  before.  I  could 
tell  his  track  from  any  other  horse." 

Mr.  G.  M.  Harrell  testified  that  the  gnn 
was  delivered  to  blm  by  Mr.  Cunningham, 
and  he  and  his  brother,  Dr.  Harrell,  examin- 
ed It;  that  Dr.  Harrell  ran  his  finger  In  the 
barrel,  and  It  showed  to  have  been  fired  In 
the  last  day  or  two;  that  it  was  a  12-KaQge 
gun,  and  the  shell  in  It  was  marked  either 
No.  4  or  No.  6  shot;  that  when  they  took 
off  tlie  wad  they  found  the  shell  loaded  with 
Imckshot 

These  and  many  other  circumstances  were 
Shown  on  the  trial,  and  we  think  the  evi- 
dence fully  sustains  the  verdict. 

The  Judgment  Is  affirmed. 


SUNDAY  V.  STAT?:.    (No.  3568.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26^ 
1915.) 

1.  HomciDE  9=3l69  —  Evidence  —  CracuM- 

fiVANCES  PBKCEDIN8  HoMICIDB— PSACB  PBO- 

CBEDUias  BT  Defendant. 

In  a  prosecution  for  murder,  where  the 
state  was  permitted  to  prove  that  after  trouble 
between  defendant  and  deceased  on  the  day  be- 
fore the  killing  defendant  went  to  town,  asd 
there  purchased  shotgun  shells  loaded^  with 
buckshot,  as  tending  to  show  premeditation.  It 
was  error  to  exclude  evidence  that  before  pur- 
cliasing  the  shells  defendant  went  to  a  justice  of 
the  peace  and  tried  to  have  deceased  put  under 
«  peace  bond,  which  the  justice  refused  to  do. 

[M.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  341-350;    Dec.  Dig.  <5=»169.] 

2.  Homicide  €=3169  —  Evidence  —  Cibcuu- 
BTANCES  Pbecedinq  Homicide— Pkace  Pbo- 

CEEDINGS  BT  DEFENDANT. 

In  a  prosecution  for  murder,  where  the' 
state  claimed  that  defendant  and  his  brother, 
who  was  jointly  indicted  with  blm,  had  vaylaid 
deceased,  while  they  claimed  self-defense,  and 
there  was  evidence  that  defendant's  brother  had 
been  told  that  deceased  and  another  had  threat- 
ened to  kill  him  if  he  did  not  move  otF  from  the 
place  of  deceased's  father-in-law,  it  was  error 
to  exclude  evidence  that  just  before  the  killing 
defendant's  brother  had  employed  witness  to 
move  him  off  from  the  place,  as  a  circumstance 
tending  to  show  an  eSort  by  defendant  to  avoid 
trouble. 

[Gd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  341-350;    Dec.  Dig.  <S=9ie9.] 

3.  Cbisiinai.  Law  €=>608— Tkstimont  of  Co- 
defendant. 

Under  the  provision  of  the  Criminal  Code 
that  one  charged  jointly  with  the  commission  of 
an  offense  is  not  a  competent  witness,  the  broth- 
er of  defendant,  jointly  indicted  for  the  homi- 
cide, who  had  been  convicted,  but  sentence  sus- 
pended, is  not  competent  to  testify  on  behalf  of 
defendant. 

[Ed.  Note.— For  other  cases,  see  Crlmmol 
Law,  Cent.  Dig.  U  1199-1123;  Dec.  Dig.  <8=> 
S0&] 

Appeal  from  District  Court,  Montgomery 
County ;   I*  B.  Hlghtower,  Judge. 

Andrew  Sunday  was  convicted  of  murder, 
and  be  appeals.     Reversed  and  remanded. 


C  W.  Nugent  and  J.  T.  Rncks,  both  of  Con- 
roe,  and  Dean,  Humphrey  &  Powell,  of 
Huntsvllle,  for  appellant.  C.  C.  McDonald, 
Asst  Atty.  Uen.,  for  the  State. 

HARPBIR,  J.  Appellant,  was  convicted  of 
murder,  and  his  punishment  assessed  at 
eight  years'  confinement  In  the  penitentiary, 
from  which  judgment  he  prosecutes  this  ap- 
peal. 

It  may  be  said  to  be  conclusively  proven 
that  George  Sunday,  a  brother  of  appellant, 
was  a  tenant  of  John  Dunks,  a  man  some  70 
years  of  age;  that,  while  George  Sunday  and 
appellant,  his  brother,  were  gathering  their 
cane  crop,  some  trouble  arose  between  the 
landlord  and  tenant  Deceased,  Jack  Phil- 
lips, and  George  Rabun  had  married  daugh- 
ters of  Mr.  Dunks,  and  after  the  trouble  be- 
tween Mr.  Dunks  and  George  Sunday  the  de- 
ceased and  George  Rabun  went  down  Into 
the  field  where  the  two  Sunday  boys  were  at 
work  gathering  their  cane  crop.  Deceased 
and  George  Rabun  were  stout,  able-bodied 
men,  weighing  176  to  180  pounds  each,  while 
appellant  and  his  brother,  George,  were  small 
men,  weighing  from  120  to  130  pounds  each. 
The  state's  witness  George  Rabun  says  that 
deceased  went  to  the  field  fence  and  called 
George  Sunday,  telling  him  he  wanted  to  see 
him;  that  Sunday  replied,  "If  you  want  to 
see  me  you  will  have  to  come  down  here;" 
Rabun  and  deceased  then  went  down  Into  the 
field,  and  Phlliips  (deceased)  remarked, 
"Well,  I  see  you  have  got  one-half  of  the 
cane  through,"  and  George  Sunday  replied, 
"I  am  through  with  my  part  of  It,  and  we 
are  not  going  to  have  anything  to  do  with  tlie 
rest  of  It;"  that  deceased  then  remarked, 
"I  suppose  you  cursed  old  man  Dunks  yes- 
terday and  threatened  to  knock  his  brains 
out  with  a  brush  hook,"  George  Sunday  re- 
plying, "It  Is  a  damn  lie;  I  didn't  do  any  such 
thing;"  that  deceased  then  knocked  George 
Sunday  down,   calling  him   a   "whorehouse 

8 n  of  a  b h."    Rabun  says  appellant 

Interceded  then,  and  asked  deceased  not  to 
strike  George  any  more,  when  he  told  appel- 
lant to  "shut  your  mouth,  you  d d  son  of 

a  b  h;"  that  be  nor  deceased  did  not 
draw  a  knife,  nor  threaten  to  cut  the  throats 
of  the  two  Sundays;  that,  while  they  were 
talking  to  appellant  and  bad  turned  to  call 
Mr.  Dunks,  George  Sunday  left  and  went  to 
bis  house;  that,  believing  be  had  gone  for  a 
gun,  he  and  deceased  left  and  went  home. 

Appellant  says: 

That  his  brother,  George,  and  Mr.  Dunks  had 
had  some  words  about  the  cane  crop,  but  they 
had  adjusted  their  differences ;  that  deceased. 
Jack  Phillips,  and  George  Rabun  came  down  in 
the  field,  and  when  they  got  down  there  "George 
Rabun  taken  me  in  the  collar  with  bis  hand  and 
Jack  Phillips  taken  my  brother,  George,  in  the 
collar  and  drawed  their  knives  on  our  throats, 
and  Jack  Phillips  told  my  brother,  asked  him 
how  come  him  to  take  hia  cane  knife  to  old  man 
Dunks.  My  brother  told  him — says,  'Jack.  I 
didn't  take  no  cane  knife  to  old  man  Dunks.' 
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He  says,  Ton  are  a  Ood  damned  lie;  you  did 
do  it,  and  Mr.  Dunka  says  you  did  it'  He  hit 
my  brother  up  side  the  head  with  his  fist,  and 
he  reached  and  got  a  stalk  of  sugar  cane  off  the 
wagon  and  hit  him  across  the  back  of  his  head, 
and  told  him — says,  'I  will  cut  your  God  damned 
tiu-oat,'  and  knocked  his  head  back  with  his  arm 
and  started  to  cut  his  throat  I  said,  'Jack, 
please  don't  cut  his  throat'  He  waved  hla 
knife  at  me;  he  says,  'If  you  say  ary  other 
word  I  will  cut  your  God  damned  throat  you 
mother-fucking  sou  of  a  bitch  from,  ear  to  ear.' 
George  Rabun  says,  'Yes ;  if  you  say  ary  other 
word,  1  will  cut  your  God  damned  throat.' 
Jack  says,  'You  are  nothing  but  a  set  of  God 
damned  mother-fucking  sons  of  bitches,  the 
whole  business  of  you,  womenfolks  and  all,  and 
mother.'  I  wUl  tell  you  what  he  said  about  my 
mother;  he  told  me  my  mother,  sisters,  and 
wife  were  not  nothing  but  a  set  of  mother-fuck- 
ing sons  of  bitches.  He  says,  'God  damn  a  man 
who  would  take  it;  you  got  to  take  it;  you 
can't  help  yourself.'  He  told  me— says,  'You 
can't  stay  in  that  house  nai7  notber  night;' 
says,  'If  you  do  we  will  kill  every  one  of  you.' 
He  says,  'You  can't  stay  there  nary  nother 
ni^ht'  When  he  was  talking  to  George,  threat- 
ening what  he  would  do  to  George,  I  asked  him 
not  to  cut  George's  throat,  and  he  told  me  if  I 
said  ary  nother  word  he  would  cut  my  God 
damn  throat  'you  mother-fucking  son  of  a 
bitch.'  George  Rabun  told  me  if  I  opened  my 
head  ary  other  time,  said  ary  other  word,  he 
would  cut  aty  throat  from  ear  to  ear.  I  guess 
George  Rabun  would  weigh  180  or  190  pounds." 

Appellant  desired  to  prove  what  George 
Sunday  told  bis  wife  when  he  got  to  the 
house,  and  what  he  appellant  told  George 
and  his  wife  when  be  met  them  coming  from 
the  house.  We  do  not  think  the  court  erred 
In  excluding  snch  statements.  They  were 
not  res  gestce  of  the  killing,  which  took 
place  the  next  day,  and  would  be  what  Is 
termed  self-serving  declarations. 

[1]  Appellant  testifies  that  when  he  start- 
ed to  the  house  he  met  George  Sunday  and 
his  wife,  and  told  George  not  to  go  back 
down  there;  that  deceased  and  Rabun  had 
said  they  were  going  after  their  guns  and 
would  kill  them  all,  and  that  they  had  to 
move  off  the  place ;  that  George  and  bis 
family  at  once  left  and  went  to  their  broth- 
er-in-law's, a  Mr.  Field;  that  he  and  George 
then  went  to  Montgomery  and  saw  the  jus- 
tice of  the  peace.  The  court  would  not  per- 
mit blm  to  testify  what  his  mission  was, 
what  be  said  to  the  Justice  of  the  peace,  nor 
what  the  Justice  said  to  them,  and  would  not 
permit  the  Justice  to  testify  to  what  was 
said  to  blm,  nor  what  he  said  to  appellant. 
However,  he  permitted  the  state  to  prove 
that  they  bad  gone  to  Montgomery,  and  had 
purchased  a  box  of  shotgun  shells  loaded 
with  buckshot,  and  carried  them  home  with 
them.  If  appellant  had  no  explanation  of 
why  he  purchased  these  shells,  It  would  be 
a  most  material  fact  to  show  murder  upon 
express  malice — that  after  the  difficulty  they 
had  gone  direct  to  the  town  of  Montgomery, 
purchased  the  buckshot  shells,  and  returned 
home,  the  killing  taking  place  early  next 
morning.  Had  appellant  been  permitted  to 
do  so,  he  would  have  testified  that  he  and  bis 
brother  went  to  Montgomery  to  have  deceas- 
ed put  under  a  peace  bond,  and  applied  to 


the  justice  of  the  peace;  that  the  Justice 
declined  to  do  so,  when  Qiey  purchased  the 
shells  to  use  In  defense  of  themselves  if  it 
became  necessary.  In  the  bill  of  exceptions 
It  Is  shown  the  .IuhMcb  of  the  peace  would 
have  testified: 

"That  the  defendant  and  the  said  George  Sun- 
day came  to  the  witness  on  the  night  preceding 
the  homicide,  in  the  town  of  Montgomery,  some 
4%  miles  from  the  home  of  the  defendant  and 
reported  to  the  witness  that  they  had  been  as- 
saulted, abused,  and  threatened  by  George  Ra- 
bun and  the  deceased.  Jack  Phillips,  and  that 
defendant  and  said  George  Sunday  sought  of  the 
witness  to  hare  the  deceased.  Jack  Phillips,  put 
under  a  peace  bond  for  their  protection,  and 
that  the  witness  and  Constable  Frank  Rabon, 
who  was  present  at  the  time,  told  the  defendant 
and  George  Sunday  that  it  would  make  Jack 
Phillips  worse  to  put  him  under  a  peace  bond, 
and  would  increase  the  danger  of  them  taking 
their  lives,  and  the  witness  Davis,  as  justice  of 
the  peace,  for  tliat  reason  declined  to  institute 
proceedings  to  have  the  deceased  put  under  a 
peace  bond." 

As  the  state  was  using  the  fact  that  ap- 
pellant and  his  brother  had  gone  to  Mont- 
gomery and  purchased  buckshot  shells  as  a 
circumstance  tending  to  show  a  predetermi- 
nation to  kill  deceased,  we  think  It  was  per- 
missible for  the  appellant  to  show  that  his 
mission  was  a  peaceable  one,  and  that  he 
applied  to  the  officers  of  the  law  to  have  de- 
ceased put  under  a  peace  bond,  and  thus 
avoid  any  further  difficulty,  and  it  was  only 
after  the  justice  of  the  peace  bad  refused  to 
institute  peace  proceedings  that  he  had  pur- 
chased the  shotgun  shells.  If  his  trip  to 
Montgomery  was  one  to  hare  deceased  put 
under  a  peace  bond,  and  thus  avoid  all  fur- 
ther difficulty  between  them,  it  was  a  com- 
mendable step  to  take,  and  this  testimony 
should  not  have  been  excluded,  and  still  per- 
mit It  to  i)e  shown  that  he  had  gone  to  Mont- 
gomery and  got  shells  that  night,  thus  mak- 
ing his  trip  a  hostile  one.  Instead  of  one  on 
a  peaceful  mission. 

[2]  It  being  shown  that  George  Sunday 
had  been  informed  deceased  had  said  If  he 
did  not  move  off  of  Dunks'  place  he  would 
kill  him,  and  Mrs.  Sunday  testifying  that 
while  appellant  and  his  brother,  George, 
were  In  Montgomery  that  deceased  had  come 
to  appellant's  house,  and  further  testified 
that  deceased  had  "asked  us  where  George 
and  Andrew  Sunday  were,  that  he  came 
there  to  kill  them,  and  was  going  to  kill  them 
at  first  sight,  and  had  a  good  will  to  shoot 
us,  and  we  slammed  the  door,  and  they  went 
on,  and  in  just  a  few  minutes  we  heard  four 
guns  fire  Just  about  100  yards  from  the 
house,"  the  defendant  ought  to  bare  been 
permitted  to  show  by  Mr.  Ward  that  but  a 
few  moments  before  the  killing  the  Sundays 
had  been  to  him  and  employed  him  to  move 
George  off  the  Dunks  place.  This  would 
bare  a  tendency  to  show  that  they  were  seek- 
ing to  avoid  further  difficulty,  and,  as  the 
state's  theory  of  the  case  was  that  they  had 
gone  to  Field's  gin,  hid  themselves  In  some 
weeds,  and  shot  deceased  aa  he  drove  by,  we 
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think  their  acts  and  oondnct,  which  tended 
to  show  they  were  seeking  to  avoid  a  dlffl- 
cultj,  Bhonld  hare  been  admitted  in  evidence. 
While  the  state's  case  would  tend  to  show  a 
waylaying,  yet  the  evidence  for  the  defend- 
ant is  that,  after  making  arrangements  to 
have  George's  things  moved  off  the  Dunks 
place,  they  were  on  their  way  to  a  relative's, 
and  as  they  were  going  by  Oxe  gin  deceased 
drove  np,  stopped  his  wagon  when  he  saw  ap- 
pellant and  his  brother,  and  when  he  did 
this  Oeorge  Sunday  remarked  tliat  he  was 
not  going  to  permit  deceased  to  curse  him 
and  his  family  as  he  did  the  day  before. 
Deceased  dropped  the  wagon  lines  and  reach- 
ed for  his  ttip  pocket  as  if  to  draw  a  pistol, 
when  both  the  Sundays  fired.  It  is  thus  seen 
it  was  a  waylaying  from  the  state's  stand- 
point; self-defense  from  apparent  danger 
from  the  defendant's  standpoint,  and  all  evi- 
doice  wliich  would  aid  the  Jury  in  determin- 
ing wliich  was  the  correct  theory  on  this 
contested  issue  should  have  been  admitted. 

[3]  The  other  bills  present  no  error,  and 
we  do  not  deem  it  necessary  to  diacass  bat 
ooe  of  them.  Oeorge  Sunday  had  been  tried, 
adjudged  guilty  of  manslaughter,  and  the 
soitence  suspended  by  the  verdict  of  the  Jury. 
Appelant  offered  him  as  a  witness,  and  says 
the  coort  erred  in  excluding  his  testimony. 
Oar  Criminal  Code  provides  that  one  charged 
Jointly  with  the  commission  of  an  offense  is 
not  a  competent  witness,  and  certainly  the 
conviction  of  tiis  brother  and  suspension  of 
the  sentence  did  hot  render  liim  a  competent 
witness.  He  there  stood  charged  with  the 
offense,  and  it  was  not  a  case  in  which  it  is 
the  final  sentence  that  renders  him  incom- 
petent as  a  witness,  but  the  indictment  that 
did  so,  and,  this  being  still  pending  against 
his  brother,  the  court  correctly  held  he  was 
not  a  competent  witness. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


DILLARD  V.  STATB.    (No.  S613.) 

(Coort  of  Criminal  Appeals  of  Texas.    April  21, 

1915.     On  Motion  for  Rehearing,  May  19, 

1915.    Dissenting  Opinion,  June  6,  1915.) 

1.  FoRGEBT  4=97— OoirvETAircxs— Estoppel. 

An  affidavit  reciting  that  the  deponent  had 
conveyed  land  by  quitclaim  deed  will  estop  him 
from  asserting  title  |  hence  the  forgery  of  such 
an  affidavit  falls  within  the  act  declaring  that 
every  iierson  who  forges  or  falsely  makes  any 
paper  affecting  the  title  to  land  shall  be  deemed 
guilty  of  forgery. 

[E:d.    Note.— For    other    cases,    see    Forgery, 
Cent  Dig.  Si  2,  8,  8-15;  Dec.  Dig.  «=>7.] 

2.  FoBOBBT  4s>2&  —  iRoionaNT  —  Sum- 

CIKNOT. 

Where  an  indictment  charging  forgery  of 
an  affidavit  affecting  title  to  land  set  forth  the 
affidavit,  which  showed  wherein  it  affected  title, 
explanatory  averments  are  unnecessary. 

[Ed.    Note.— For   other    cases,    see    Forgery, 
Cent.  Dig.  U  77-81;   Dec.  Dig.  «»29.] 


9.  BSTORPEL  9B9SS— EQTnTABU:  Esrop^BU 

Where  the  owner  of  real  estate  put  in  cir- 
culation a  letter  reciting  a  conveyance  of  the 
land,  intending  that  a  purchaser  from  a  third 
person  should  rely  thereon,  he  is  estopped  to  as- 
sert his  title. 

[Ed.  Note.— For  other  cases,  see  F^stoppel, 
Cent.  Dig.  |{  126,  127;   Dec.  Dig.  «=963.] 

4.  FoBOEBT  «=a32  —  Indictment  —  Suffi- 
CDCNOT — Sdbplubaoe. 

Where  one  is  a  prindpalby  reason  of  the 
part  performed  by  him  in  the  commission  of  an 
offense,  he  may  be  convicted  under  an  indict- 
ment charging  him  with  actual  commission; 
hence  an  averment  that  accused  passed  a  forged 
instrument  through  and  by  an  agent  is  sur- 
plusage, and  the  mdictment  is  not  defective  be- 
cause not  alleging  that  the  agent  was  innocent. 
[Dd.  Note.— For'  other  cases,  see  Forgery, 
Cent.  Dig.  i  64;  Dec  Dig.  <Sb>^.] 

5.  FoROEBY  «s»21— PsiirciPAiiS— Who  Abe. 

Where  several  combine  to  forge  and  pass  a 
forged  instrument,  accused  doing  one  act,  and 
his  confederates  others,  all  are  prindpais,  and 
may  be  prosecuted  as  such. 

(Ed.  Note.— For  other  cases,^  see  Forgery, 
Cent  Dig.  {  67 ;   Dec.  Dig.  «s>21.] 

6.  FoBOEBT      «s»41— PSOSBCUnoN— BVIDENOB 

— SurFICIBWOT. 

In  a  prosecution  for  forgery,  evidence  AeM 
to  warrant  a  conviction  of  accused  as  a  prin- 
cipal. 

[Bid.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  U  117-121 ;   Dec.  Dig.  «=>44.] 

7.  Cbiminal  Law  «=59510— Evidence— Testi- 
mony OF  CO-OONSFIRATOBB. 

One  of  several  co-conspirators  cannot  be 
convicted  on  the  testimony  of  his  confederates, 
unless  the  jury  believe  their  evidence,  and  there 
is  other  testimony  tending  to  connect  him  with 
the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1124-1126;  Dec.  Dig.  <8=9 
510.] 

On  Motion  for  Kehearing, 
a  FoBOEBY  e=>48  —  Pbosecution  —  SiTBias- 

BION. 

In  a  prosecution  for  forging  and  passing  a 
forged  instrument  affecting  title  to  land,  the 
case  must  be  submitted  under  Pen.  Code  1911, 
arts.  947,  949,  defining  that  particular  offense, 
and  no.t  the  general  statute. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  {{  124-128;   Dec.  Dig.  «s»48.] 

9.  Cbimirai.  Law  «=>1133  —  Afpbai.  —  Rk- 
HEARING — ^Fundamental  Error. 

As  the  courts  have  no  right  to  assess  pun- 
ishment not  provided  for  by  law,  the  error  in 
submitting  a  case  under  statutes  not  applicable 
to  the  offense  is  fundamental,  and  may  be  first 
raised  on  motion  for  rehearing  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2984 ;   Dec.  Dig.  €=>1133.] 

10.  Criminal  Law  4s»1056— Appeai/— Pbes- 
entation  of  grounds  of  review  in  coubi 
Below. 

Under  Code  Or.  Proc.  art  743,  an  objection 
that  the  charge  did  not  submit  an  issue  cannot 
l>e  raised  for  the  first  time  on  appeal,  but  must 
be  presented  by  exception  below. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2668,  2670;  Dec.  Dig.  «=> 
1056.] 

Davidson,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 
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J,  J.  DUlard  was  convicted  of  passing  a 
forged  Instnunent,  and  he  appeals.  Beversed 
and  remanded. 

Cunningham  k  Oliver  and  Dan  Puckett,  all 
of  Lubbock,  for  appellant.  C.  C.  McDonald, 
Asst  Atty.  Oen.,  tor  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
the  offense  of  passing  a  forged  Instrument, 
and  his  punishment  assessed  at  two  years' 
confinement  in  the  state  penitentiary. 

The  facts  in  this  case  would  show  that  ap- 
pellant traded  some  property  in  Oklahoma  to 
R.  H.  Thompson,  and  in  exchange  therefor 
Thompson  gave  him  a  deed  to  some  property 
in  Oklahoma  City,  also  a  quitclaim  deed  to 
640  acres  of  land  in  Swisher  county,  Tex.,  de- 
scribed in  tile  record  as  section  No.  8  in  block 
No.  B — 6,  certificate  No.  48.  Mr.  Thompson 
testified  that  be  "would  not  say  that  he  own- 
ed the  Swisher  county  section  when  he  sold 
it  to  Dillard,  bnt  he  bad  a  claim  to  It"  It 
furth^  appears  by  the  record  that  appellant 
had  Thompson  make  the  deed  to  the  Swisher 
county  section  to  his  brother,  R.  J.  Dillard, 
on  April  23,  1913;  that  subsequent  thereto 
appellant,  being  indebted  to  A.  L.  Neal,  bad 
bis  brother  deed  the  property  to  Neal  as  se- 
curity for  the  money  he  was  due  Neal,  and 
the  title  was  in  Neal  at  the  time  of  the 
transactions  hereinafter  recited.  The  evi- 
dence would  show  that  appellant  took  up  the 
question  of  sale  of  the  land  with  Jas.  R.  De 
Lay,  Jasper  N.  Haney,  and  Fred  C.  Pearce. 
The  correspondence  with  De  Lay  was  car- 
ried on  in  appellant's  own  name,  while  the 
correspondence  with  Haney  was  carried  on  in 
the  name  of  H.  W.  Stone,  and  the  evidence 
would  authorize  the  Jury  to  find  that  the  let- 
ters signed  "H.  W.  Stone"  were,  in  fact,  writ- 
ten by  appellant.  One  witness  testifies  he 
met  appellant  in  Amarillo,  where  be  had  reg- 
istered at  a  hotel  in  the  name  of  Stone,  and 
he  there  had  a  talk  with  him  about  this 
transaction.  Thompson  identifies  the  signa- 
ture to  the  Stone  letters  as  being  in  the  hand- 
writing of  appellant  The  correspondence 
shows  that  communications  would  be  maUed 
to  Dillard  (appellant)  by  De  Lay,  and  Stone 
would  write  Haney  that  he  had  received  the 
communication  from  De  Lay.  It  appears 
that  appellant  finally  priced  the  land  to  De 
Lay  at  $8  per  acre;  that  De  Lay  contracted 
to  sell  the  land  at  ^10  per  acre,  and  to  make 
the  $2  an  acre  he  was  having  the  deed  from 
Neal  made  to  him  (De  Lay).  In  passing  on 
the  title  it  appears  there  was  an  outstanding 
title  of  record  in  one  Joshua  H.  Truet  to 
the  section  of  land  in  question;  the  deed 
from  Arnold  and  Barrett  to  Truet  being  re- 
corded in  volume  6,  page  435,  of  the  Deed 
Records  of  Swisher  county.  The  person  to 
whom  De  Lay  was  selling  the  land  demanded 
a  quitclaim  deed  from  Joshua  H.  Truet  be- 
fore be  would  accept  the  title.  Appellant,  by 
letter  of  date  October  13,  1913,  writes  De 
Lay: 


"Now,  as  to  quitclaim  deed,  tiiat  baa  been 
tried  and  can't  be  had  at  any  price,  for  the  par- 
ty is  85  years  old  and  contends  for  aU  the  land. 
Nothing  doing  along  this  line,  unless  quitclaim 
can  be  had  from  another  Joshua  H.  Tmitt,  Sr., 
as  per  similar  case  to  section  down  near  Hale 
Center  several  years  ago,  which  you  probably  re- 
call. There  are  a  number  of  Truitts  in  the 
world,  and  they  will  make  quitclaim  deeds  for 
nominal  sums.  Do  you  get  the  idea  ?  We  don't 
want  to  be  driven  to  tUs  extremity  if  there  ia 
any  other  earthly  show  to  dose  the  deal" 

Later  appellant  writes  to  De  Lay  a  letter 
dated  November  6,  1918! 

"If  nothing  else  will  cany  the  deal  throngh 
and.  you  will  advance  me  $50  to  make  a  trip  to 
East  Texas,  I  will  get  it  Neal  refuses  to  bear 
the  expense  of  the  quitclaim.  Hence  it  compels 
me  to  bear  the  expense  of  the  quitclaim,  and  the 
expense  of  securing  it,  which  I  wilL" 

Shortly  after  this  last  letter  a  quitclaim 
deed  was  furnished  to  the  section  of  land  in 
question,  appearing  to  be  from  Joshua  H. 
Trnlt  Sr.,  to  R.  H.  Thompson,  reciting  a  con- 
sideration of  $2,000  cash.  This  deed  purports 
to  be  acknowledged  by  Mr.  Tmit  before  W. 
A.  McKenzie,  notary  public,  Shelby  county, 
Tex.  Mr.  McKenzie  swears  that  Mr.  Truitt 
acknowledged  no  such  deed  before  him.  O. 
H.  Stephens,  who  lives  in  Shelby  county, 
Tex.,  swears  that  he  is  a  son-in-law  of  Mr. 
Truitt;  that  Mr.  Truitt  Is  aged  and  very  fee- 
ble, and  has  not  been  away  from  his  home 
tor  more  than  two  years;  that  he  transacts 
no  business,  but  he  (Stephens)  transacts  all 
his  business  for  him;  that  he  is  familiar 
with  Mr.  Truitt's  signature;  and  that  he  did 
not  sign  the  deed  to  Thompson.  Thompson 
swears  that  he  obtained  no  such  deed  from 
Truitt,  and  bad  not  paid  him  $2,000,  nor  any 
other  sum  of  money.  However,  the  quitclaim 
deed,  purporting  to  be  executed  by  Trult  to 
Thompson,  was  placed  of  record  in  Swisher 
county  In  Book  29,  page  844,  but  the  purchas- 
er to  whom  De  Lay  had  contracted  to  sell 
the  land  refused  still  to  accept  the  title,  giv- 
ing as  a  reason  that  the  deed  from  Barrett 
and  Arnold  to  the  section  in  question  was 
made  to  Joshua  H.  Truet,  while  the  purport- 
ed quitclaim  to  Thompson  was  signed  Josh- 
ua H.  Trult,  Sr.,  and  demanded  proof  of  the 
identity  of  the  person  signing  the  deed  to 
Thompson  as  being  the  same  person  to  whom 
Barrett  and  Arnold  had  sold  the  land  in  1875 
and  1879.  The  man  who  was  writing  Jasper 
N.  Haney  under  the  name  of  "H.  W.  Stone" 
wrote  Haney  to  have  De  Lay  have  the  attor- 
ney of  the  proposed  purchaser  write  such  an 
instrument  as  he  would  accept  and  send  it 
De  Lay  says  that  he  had  the  attorney  pre- 
pare the  affidavit  in  duplicate,  and  he  sent 
one  of  them  to  appellant  at  Wichita  Falls, 
and  the  other  to  W.  A.  McKenzie.  McKenzie 
says  he  received  the  afBdavlt  from  De  Lay 
and  returned  it  to  him,  indorsing  thereon 
that  Truitt  was  dead;  and  further  testified 
be  had  never  taken  an  affidavit  or  acknowl- 
edgment from  Mr.  Truitt  in  his  life.  "H.  W. 
Stone"  writes  Jasper  N.  Haney  that  he  has 
received  the  affidavit  from  De  Lay,  which  De 
Lay  says  he  sent  to  Dillard  (appellant,  and 
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then  tn  a  day  or  two  writes  to  Haney  that 
the  affidavit  has  been  forwarded  to  him  In 
the  mail,  and  to  get  It  and  close  the  matter. 
Haney  says  he  got  the  affidavit  on  which  the 
forgery  Is  based  out  of  the  mall;  that  It  was 
presented  to  De  Lay  and  the  attorneys  pass- 
ing on  the  title.  On  the  strength  of  this  affi- 
davit the  title  was  passed,  and  De  Lay  paid 
him  (Haney)  $3,000,  and  executed  two  notes 
In  payment  for  the  section  of  land.  Of  this 
amount  Haney  kept  $5S0 ;  left  $160  with  De 
Lay  to  be  paid  to  Pearce.  Haney  says  the 
$860  he  got  was  for  Information  he  gave  and 
some  conversations  he  had;  that  It  was  not 
for  fees;  that  he  held  It  for  futnre  adjust- 
ment. He  says  he  sent  the  remainder  to 
Neal.  Neal  says  that  DlUard  brought  him 
the  check  and  notes  and  delivered  them  to 
him.  It  Is  thus  seen  that  appellant,  out  of 
the  proceeds  received  from  the  land,  paid  his 
debt  fo  Neal.  Haney  got  $550,  Pearce  $150, 
and  De  Lay  was  to  get  $2  per  acre,  or  $1,- 
280,  out  of  the  man  for  whom  he  was  buying 
and  to  whom  he  was  to  sell  the  land.  In 
oar  opinion,  the  evidence  In  the  record  would 
dearly  authorize  the  Jury  to  find  that  a  con- 
spiracy existed  between  appellant,  Haney, 
and  De  Lay  to  pass  this  title,  and  they  and 
each  of  them  knew  that  the  man  who  claimed 
the  land,  Joshua  H.  Tmltt,  of  Shelby  county, 
bad  not  signed  the  quitclaim  deed,  and  would 
not  do  so;  that  he  had  not  and  would  not 
sign  the  affidavit;  that.  In  fact,  Tmltt  did 
not  do  BO  Is  shown  by  the  testimony  of  Q.  H. 
Stephens  and  W.  A.  McKenzle,  and  that  the 
name  of  Joshua  H.  Tmltt  was  signed  to  the 
qlutclalm  deed  and  to  the  affidavit  by  some 
person  other  than  Mr.  Tmltt;  that  Mr. 
Trultt's  acknowledgment  to  the  deed  and 
oath  to  the  affidavit  was  not  taken  by  W.  A. 
McKenzle,  notary  public,  bat  that  McKenzle's 
name  as  notary  public  was  signed  to  these  In- 
straments  by  some  other  person;  that  this 
was  to  be  done  and  was  done  with  the  knowl- 
edge of  appellant,  Haney,  and  De  Lay;  and 
that  they  and  each  of  them  were  aware  of 
the  fact  that  Mr.  Tmltt,  of  Shelby  county, 
the  man  who  claimed  the  land,  had  not,  in 
fact,  signed  the  papers  when  they  presented 
the  affidavit  to  the  attorney  who  was  passing 
on  the  title  for  the  purchaser,  and  with  this 
knowledge  appellant  either  maUed  to  Haney, 
or  had  mailed  to  him,  the  forged  affidavit, 
with  Instractions  to  give  it  to  De  Lay,  that 
he  might  present  it  to  the  attorney  and  get 
tbe  title  passed.  Haney,  in  accordance  with 
the  Instmctlons,  did  give  it  to  De  Lay,  and 
De  Lay,  in  Haney's  presence,  did  present  It  to 
the  attorney,  who,  believing  it  to  be  a  gen- 
uine Instrament  and  the  act  of  Mr.  Trultt, 
passed  the  tttle. 

[1]  Appellant's  first  insistence  is  that  the 
affidavit  Is  not  such  an  Instmment  upon 
which  a  charge  of  forgery  can  be  based.  The 
second  count  In  the  indictment  reads: 

"And  the  grand  jurors  aforesaid,  upon  their 
oaths,  in  said  court  do  further  present,  that  J. 
J.  DUlard,  on  or  about  the  5th  day  of  January, 
A.  D.  1914,  in  said  county  and  state,  did  then 
and  there  nslawfnlly  and  willfully,  knowingly 


and  fraudulently,  pass  as  true  to  Jaa.  B.  De 
Lay,  by  and  through  his  (J.  J.  Dillard's)  agent, 
Jasper  N.  Haney,  a  forged  instrtuuent  in  writ- 
ing to  the  tenor  following: 

"  'The  State  of  Texas,  County  of  Shelby: 

"  'Before  me  the  undersigned  authority  on  this 
day  personally  appeared  Joshua  H.  Trnitt,  Sr., 
who,  being  by  me  first  duly  sworn  on  his  oath, 
says:  That  be  is  the  identical  Joshua  H.  Truitt 
to  whom  S.  J.  Arnold,  for  himself  and  as  tbe 
attorney  in  fact  for  A.  M.  Barrett,  on  May  19, 
1875,  conveyed  land  certificate  No.  4S,  issued  to 
said  Arnold  and  Barrett  May  1,  1875,  for  worb 
on  channel  of  Angelina  river,  which  conveyance 
by  inadvertence  is  made  to  Joshua  H.  Truet  and 
is  recorded  in  volume  5,  page  436,  of  Swisher 
County  Deed  Records;  that  he  is  the  identical 
person  whom  L.  T.  Barrett  and  wife,  A.  M. 
Barrett,  by  special  warranty  deed  dated  May  27. 
1879,  and  recorded  in  volume  6,  page  433,  or 
Swisher  County  Deed  Records,  conveyed  all 
their  interest  In  and  to  the  lands  covered  by  tbe 
location  of  said  certificate  No.  48,  meaning  all 
their  interest  in  and  to  section  No.  3  In  bloclc 
No.  B — 6,  Swisher  county,  Tei.,  so  acquired  as 
above  set  out,  was  the  separate  property  of  affi- 
ant, paid  for  out  of  bis  separate  estate,  and  was 
never  used  or  occupied  as  a  homestead,  and  that 
affiant  continued  to  hold,  use  and  manage  said 
above-described  section  of  land  till  January  15, 
1913,  when  by  quitclaim  deed  of  that  date  re- 
corded in  Book  No.  29,  page  No.  344,  Swisher 
County  Deed  Records,  title  was  conveyed  to  R. 
H.  Thompson  for  a  cash  consideration  of  two 
thousand  ($2,000.00)  dollars,  and  executed  said 
deed  as  the  act  and  deed  of  said  Joshua  H. 
Truitt,  when  he  signed  said  instrument  as  J.  H. 
Truit,  Sr.,  that  tbe  facts  above  set  forth  are 
each  and  every  one,  within  the  knowledge  of  affi- 
ant, true  and  correct.      Joshua  H.  Truitt,  Sr. 

"  'Subscribed   and   sworn   to   before  me,   this 
30th  day  of  December,  A  D.  1813. 
"'[Seal]    W.  A  McKenzle, 

"  'Notary  Public,  Shelby  county,  Texas.' 

— ^whlcb  said  instrument  in  writing  tbe  said  J.  J. 
DlUard  then  and  there  knew  to  be  forged,  and 
did  then  and  there  pass  the  same  as  true,  with 
tbe  intent  to  injure  and  defraud,  against  the 
peace  and  dignity  of  the  state." 

Our  statute  defining  forgery  as  applicable 
to  this  character  of  offense  reads : 

"Every  person  who  falsely  makes,  forges  or 
causes  to  be  falsely  made  or  forged,  or  in  any 
way  aids,  assists,  advises  or  encourages  the  false 
making  or  for^ng  of  any  paper  or  any  evidence 
of  any  right,  title  or  claim  of  any  character,  or 
any  instrument  in  writing,  document,  paper, 
memorandum  in  relation  to  or  affecting  lands  or 
any  interest  in  lands  in  this  state,  with  intent 
to  make  money  or  other  valuable  thing  thereby^ 
or  with  intent  to  set  up  a  claim  or  tide,  or  aid 
or  assist  anyone  else  in  setting  up  a  claim  or 
title  to  lands  or  interest  in  lands,  shall  be  deem- 
ed guilty  of  forgery." 

Appellant  Insists  that  this  instrament 
would  not  convey  land ;  that  it  is  not  such  an 
Instrument  as  Is  authorized  to  be  placed  of 
record,  etc.  While  this  is  tme,  yet,  if  Joshua 
H.  Truitt  should  bring  suit  for  the  section  of 
land  In  question,  alleging  that  the  quitclaim 
deed  was  a  forgery,  and  take  the  stand  and 
admit  he  had  made  tbe  aflidavlt  in  question 
and  put  it  in  circulation,  he  would  be  estop- 
ped in  law,  and  could  not  recover  the  land 
from  one  who  had  purchased  the  land  re- 
lying on  the  truthfulness  of  the  affidavit  If 
true,  he  would  swear  in  the  affidavit: 

"That  by  quitclaim  deed  of  date  January  16, 
1913,  title  was  conveyed  by  him  to  R.  H. 
Thompson  for  the  consideration  of  $2,000." 
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This  would  be  such  a  "memorandum"  In 
writing  which.  If  true,  would  forever  bar  Mr. 
Truitt  from  recovering  the  land,  and  Is  such 
an  Instrument  that  a  charge  of  forgery  can 
be  based  thereon.  In  the  case  of  Lasslter  t. 
State,  85  Tex.  Cr.  B.  548,  34  8.  W.  752,  it  Is 
held: 

"It  is  not  pretended  in  this  case  that  the  deed 
or  instrument  in  writing  could  have  been  regis- 
tered. The  indictment,  as  stated,  does  not  pur- 
port to  set  out  an  acknowledgment  The  alle- 
gation is  tliat  appellant  'made  a  certain  false  in- 
strument In  writing,  which  false  and  forged  in- 
strument did  then  and  there  relate  to  and  affect 
an  interest  in  lands,'  etc.  It  is  not  even  called  a 
deed,  yet  in  form  it  was  a  deed,  and  on  delivery 
it  was  competent  to  convey  thereby  the  land  de- 
'  scribed  therein,  in  the  absence  of  two  subscrib- 
ing witnesses,  and  in  the  absence  of  a  certificate 
of  acknowledgment.  In  our  opinion,  in  such 
condition,  it  would  afford  the  basis  of  suit  for 
specific  performance.  It  was  such  an  instru- 
ment in  writing  as  would  afford  the  basis  of  a 
valid  contract  upon  which  a  conveyance  could 
be  enforced.  Under  the  language  of  the  act  un- 
der which  the  indictment  was  drawn  (although 
not  entitled  to  go  to  record),  it  was  such  a  con- 
veyance or  title  paper  as  constituted  it  the  sub- 
ject of  forgery.  As  between  the  parties,  it  con- 
veyed the  title;  and,  although  It  was  in  an  in- 
choate state  as  to  registration,  this  would  make 
no  difference.  It  was  as  much  the  subject  of 
forgery  as  a  bail  bond  which  has  been  forged  as 
to  the  snretiesj  for  the  appearance  of  a  party  to 
answer  a  criminal  charge  before  its  approval  by 
the  sheriff,  or  before  its  forfeiture  in  court;  the 
rule  being  that  the  instrument  falsely  made  with 
intent  to  defraud  is  a  forgery,  although,  if  it 
had  been  genuine,  other  steps  must  have  been 
taken  before  the  instrument  would  be  perfected, 
^ese  steps  are  not  taken.  See  Com.  v.  Costello. 
120  Mass.  358,  approved  in  Costley  v.  State,  14 
Tex.  App.  156.  And  it  was  as  much  the  sub- 
ject of  forgery  as  a  deed  prepared  for  the  trans- 
fer of  land,  which  left  the  name  of  the  trans- 
feree in  hlank,  to  be  afterwards  filled  out.  See 
PhiUips  v.  State,  6  Tex.  App.  364.  From  what 
we  have  said  it  follows  that  the  instrument  set 
out  in  the  indictment  was  such  a  deed  or  instru- 
ment in  writing  as  was  the  subject  of  forgery." 

See,  alto,  PhUUps  v.  State,  6  Tex.  App. 
364 ;  Heard  v.  State,  0  Tex.  App.  1 ;  Rogers 
V.  State,  10  Tex.  App.  665,  38  Am.  Rep.  654. 

[2]  Neither  was  it  necessary  to  explain  the 
instrument  by  averments  other  than  there  Is 
contained  in  the  instrument,  it  containing  all 
averments  necessary  to  explain  it,  and  noth- 
ing could  be  added  thereto  by  extraneous 
averments.  It  sets  forth  that  deeds  had  been 
made  by  Barrett  and  Arnold  to  Joshua  J. 
Truet  to  section  No.  3  in  block  No.  B— 6, 
certificate  No.  48,  in  Swisher  county,  Tex., 
In  1876  and  1879;  that  affiant,  signing  his 
name  as  Joshua  H.  Truit,  Sr.,  had  conveyed 
the  land  In  1913  to  R.  H.  Thompson  for  the 
consideration  named ;  that  affiant  is  the  iden- 
tical person  to  whom  Barrett  and  Arnold  con- 
veyed the  land,  and  is  the  identical  person 
who  had  conveyed  the  land  to  Thompson.  It 
Is  such  an  Instrument  as  Is  in  common  use 
in  this  dajr  and  time  in  making  proof  that 
seemingly  apparent  defects  in  the  chain  of 
title  to  land  are.  In  fact,  not  defects,  but  that 
the  title  is  regular  in  every  respect,  and,  as 
hereinbefore  stated,  it  It  was  a  genuine  in- 
strument, and  had  been  pat  In  circulation  by 


the  maker,  it  wonld  effectually  bar  his  re- 
covery of  the  land  from  one  who  had  pur- 
chased it  relying  on  the  truthfulness  of  the 
statement  contained  in  the  affidavit. 

[3]  It  is  contended  that  the  affidavit  wonld 
not  be  more  effective  than  a  letter  written. 
To  concede  that,  yet  a  letter  written  contaha- 
Ing  such  a  statement  of  facts.  If  it  had  been 
written  by  Mr.  Truitt,  and  put  in  circulation 
by  blm,  if  the  purchaser  relied  on  It  in  mak- 
ing the  purchase,  would  bar  Mr.  Tmitt  from 
a  recovery  of  the  land.  In  the  case  of  Cagle 
V.  State,  89  Tex.  Cr.  B.  109,  44  S.  W.  1097, 
the  court,  after  discussing  the  question  at 
length,  states  the  rule  succinctly : 

"It  is  a  general  rule  that  any  writing  of  such 
form  as  to  be  the  means  of  defrauding  another 
may  be  the  subject  of  forgery.  ♦  •  *  If  the 
instrument  on  its  face  is  such  that  it  imports 
an  obIi!;ation  in  regard  to  •  •  *  property, 
and  will  afford  the  basis  of  a  civil  action  with- 
out resorting  to  extrinsic  testimony,"  no  ex- 
traneous averments  are  necessary. 

This  instrument  on  its  face  would  work  an 
estoppel  to  Trultt's  claim  to  the  land,  wb^i 
shown,  as  is  alleged,  that  it  was  passed  or 
put  in  circulation.  Reeseman  v.  State,  69 
Tex.  Or.  R.  430,  128  S.  W.  1126. 

[4]  The  only  other  ground  upon  which  it  is 
sought  to  quash  the  indictment  is  that,  as 
the  indictment  charges  that  appellant  passed 
the  Instrument  by  and  throu^  bis  (appei- 
lanfs)  agent,  Jasper  N.  Haney,  it  should 
have  contained  an  allegatl6n  that  Haney  did 
not  know  that  the  instrument  was  forged 
when  he  passed  it ;  was,  in  tact,  an  innocent 
party  to  the  transaction.  Our  statute  pro- 
vides that,  if  one  does  an  act  by  an  agent, 
who  does  not  know  the  act  is  illegal,  he  is 
the  principal  in  the  commission  of  the  of- 
fen.se,  and,  if  we  treat  as  surplusage  tbe 
words  "by  and  tbrougb  his  (J.  J.  Dillard's) 
agent,  Jasper  N.  Haney,"  and  strike  them 
from  the  indictment,  an  offense  against  the 
law  would  be  fully  set  forth  in  the  indict- 
ment. In  Branch's  Crim.  Law,  f  905,  the 
rule  Is  correctly  stated  to  be: 

"If  not  descriptive  of  that  which  is  legally  es- 
sential to  the  validity  of  the  indictment,  unnec- 
essary words  or  allegations  may  be  rejected  as 
surplusage" — citing  Bawls  v.  State,  48  Tex.  Cr. 
B.  622,  89  8.  W.  1071:  Bolton  v.  State,  41 
Tex.  Cr.  B.  «42,  57  S.  W.  813;  Mayo  v.  State, 
7  Tex.  App.  342;  Warren  v.  State,  17  Tex. 
App.  209;  McConnell  v.  State,  22  "Tex.  App. 
3o4,  3  S.  W.  699,  58  Am.  Rep.  647;  Hammons 
V.  State.  29  Tex.  App.  445,  16  S.  W.  99:  Log- 
gins  V.  State,  32  Tex.  Cr.  R.  358,  24  S.  W.  408 ; 
Lassiter  v.  State,  35  Tex.  Cr.  R.  540,  ,S4  S.  W. 
751 ;  Jordan  v.  State,  37  Tex.  Cr.  R.  222,  38  S. 
W.  780,  39  S.  W.  110. 

And  it  is  the  rule  that  it  Is  not  necessary 
to  allege  the  facts  relied  upon  to  show  tbe 
person  on  trial  to  be  a  principal,  although 
the  offense  may  not  have  been  committed 
by  him.  If  be  is  a  principal  by  reason  of 
the  part  performed  by  him  in  tbe  commis- 
sion of  tbe  offense,  be  may  be  convicted  un- 
der an  Indictment  charging  him  directly  with 
its  actual  commission.  Williams  v.  State, 
42  Tex.  392;  Gladden  v.  State,  2  Tex.  App. 
508;  Davis  ▼.  State,  S  Tex.  App.  91;  TuUer 
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V.  State,  8  Tez.  App.  501;  Mdlls  v.  State, 
13  Tex.  App.  487;  Bed  v.  State,  S9  Tex. 
Cr.  R.  687.  47  S.  W.  1003,  73  Am.  St.  Bep. 
965.  Strike  Arom  the  indictment  the  words 
"by  and  through  his  (J.  J.  Dillard's)  agent, 
Jasper  N.  Haney,"  and  the  Indictment 
charges  appellant  with  the  commission  of 
the  offense  alleged,  and,  if  the  facts  do  not 
constitute  him  a  principal  In  the  commission 
of  the  offense,  of  coarse,  the  conviction 
would  not  be  sustained.  If  the  facts  do  con- 
stitute him  a  principal,  the  words  quoted 
were  wholly  unnecessary,  and  may  and 
should  be  treated  as  surplusage.  We  are 
therefore  of  the  opinion  the  court  did  not 
err  in  refusing  to  quash  the  Indictment. 

The  court  in  the  indictment  charging  ai>- 
pellant  with  forging  the  instrument  set  forth 
all  the  elements  of  the  offense;  but,  as  ap- 
pellant was  not  convicted  under  that  count, 
we  deem  It  unnecessary  to  comment  further 
thereon,  or  the  charge  submitting  that  issue 
to  the  jury.  The  second  count  charged  ap- 
pellant with  passing  the  forged  instrument, 
and  this  is  the  count  under  which  he  was 
convicted,  and  which  has  heretofore  been  set 
forth  herein,  submitting  to  the  Jury  the  ques- 
tloa  ot  whether  or  not  appellant  was  guilty 
of  passing  the  forged  instrument,  to  which 
appellant  objects  in  the  following  language: 

"Defendant  objects  to  said  charge  for  the  rea- 
son that  it  is  not  the  law  of  this  state,  and  not 
applicable  to  the  facts  in  this  case,  in  tbia: 
liiat  it  does  not  require  the  jury  to  find  that 
the  defendant  was  present  when  his  said  agent 
passed  said  instrument,  and  does  not  require  the 
jury  to  find  that  the  said  Jasper  N.  Eaney  was 
the  innocent  agent  of  the  defendant,  without 
such  knowledge  on  bis  part  as  would  make  him 
a  principal  in  the  crime  and  the  defendant  an 
accomplice,  and,  the  defendant  suggests  to  the 
court,  is  not  authorized  by  the  evidence,  for  the 
reason  that  there  is  no  evidence  showing  that 
the  said  Haney  was  the  innocent  agent  of  the 
defendant" 

[5]  This  is  all  the  complaints  of  the  charge 
in  the  record,  and  we  frankly  state  that,  if 
all  the  evidence  the  state  had  to  make  ap- 
pellant a  principal  in  the  commission  of  the 
oflfense  was  that  Haney  was  an  innocent 
agent  In  passing  the  forged  instrument,  the 
Judgment  would  not  be  sustained,  for  no  one 
reading  this  record  would  or  could  say  that 
the  record  conclusively  showed  that  Haney 
had  no  knowledge  that  the  instrument  was  a 
forged  instrument  at  the  time  be  delivered 
it  to  De  Lay  to  pass  the  title  to  the  land. 
If  Haney  was  the  mere  agent  of  appellant, 
and  bad  no  knowledge  that  the  Instrument 
was  forged  when  passed,  he  (Haney)  would 
be  guilty  of  no  offense,  and  appellant  would 
be  the  principal  In  the  commission  of  the  of- 
fense. And  it  is  true  this  record  presents 
no  sach  case,  and,  if  the  sustaining  of  the 
conviction  relied  on  that  state  of  facts,  it 
coold  not  and  should  not  stand ;  but  it  de- 
pends Tipon  no-  such  state  of  case.  Mr. 
Haney  testified  he  held  $560  of  the  money 
received,  "not  as  fees,"  but  "for  some  in- 
formation he  gave  and  some  conversations 
Uiat  occoned  in  tlie  offloe."     The  record 


would  further  authorize  the  Jury  to  find  that 
appellant  in  writing  letters  to  Haney  signed 
the  name  of  "H.  W.  Stone,"  and  the  con- 
tents of  such  letters  received  by  Haney  would 
show  that  he  (Haney)  was  fully  cognizant 
of  all  the  proceedings,  and  that  Haney  was 
a  principal  in  the  commission  of  the  offense. 
The  record  would  also  authorize  a  Jury  to 
find  that  De  Lay  also  knew  of  the  fraudulent 
undertaking.    Appellant  wrote  him: 

"That  the  quitclaim  deed  could  not  be  had  at 
any  price,  for  the  party  is  85  years  old,  and  con- 
tends for  all  the  land.  Nothing  doing  along  this 
line  unless  a  quitclaim  deed  can  be  had  from  an- 
other Joshua  H.  Truitt,  Sr.,  as  per  similar  case 
to  section  down  near  Hale  Center,  which  ^ou 
probably  recall.  There  are  a  number  of  Truitts 
in  the  world  and  they  will  make  quitclaim  deeds 
for  nominal  sums.    Do  you  get  tne  idea?" 

A  quitclaim  deed  was  procured,  which  the 
real  Joshua  H.  Truitt  did  not  sign,  and  was 
placed  of  record.  But  on  account  of  the 
spelling  of  the  name  "Truet"  In  the  quit- 
claim deed  the  attorney  passing  on  the  title 
for  the  prospective  purchaser  demanded 
proof  of  the  identity  of  the  i)er8on  maldng 
the  quitclaim  deed  as  the  same  person  to 
whom  the  land  had  been  conveyed  in  1875 
and  1879.  The  letters  of  appellant  to  De  Lay 
and  Haney  show  they  were  fully  aware  of 
the  steps  being  taken.  In  fact,  the  testimony 
of  Mr.  McKenzle,  the  notary  public  who  was 
represented  as  having  taken  the  acknowl- 
edgment and  affidavit,  shows  that  De  Lay 
knew  that  Truitt  had  not,  in  fact,  signed 
the  affidavit,  for  he  says  when  he  received 
a  copy  of  the  affidavit  he  indorsed  on  It 
that  Truitt  was  dead,  and-  returned  it  to  De 
Lay  unsigned  and  unsworn  to;  yet,  when 
Haney  brings  him  an  affidavit  purporting 
to  have  been  made  before  this  same  Mc- 
Kenzle, he  and  Haney  take  the  affidavit  to 
the  lawyer  passing  on  the  title,  and  by  the 
affidavit  get  him  to  pass  the  title.  The 
whole  record  teems  with  evidence  that  would 
Justify  a  finding  that  a  conspiracy  existed 
to  which  appellant,  Haney,  and  De  Lay  were 
parties  to  get  this  title  passed  by  reason  of 
these  forged  instruments.  And  the  ques- 
tion arises:  If  appellant  was  in  a  conspiracy 
with  Haney  and  De  Lay,  he  performing  the 
part  of  securing  the  forged  instruments,  and 
Haney  and  De  Lay  securing  the  passing  of 
them,  would  this,  in  law,  constitute  him  a 
principal  in  the  commission  of  the  offense, 
or  an  accomplice  to  the  commission  of  the 
offense?  If  it  constituted  him  an  accom- 
plice, then  he  could  not  be  convicted  under 
this  indictment  If  his  acts  constituted  him 
a  principal  in  the  acts  of  Haney  and  De  Lay 
in  the  passing  of  the  forged  Instruments,  the 
conviction  should  be  sustained.  To  this 
question  we  have  given  mnch  thought  That 
able  law  writer,  Mr.  Wharton,  says: 

"If  part  of  a  crime  be  committed  in  one  place 
and  part  in  another,  each  person  concerned  in- 
the   commission   of  either  part  is  liable  as  a 

Srincipal.  Hence,  if  several  combine  to  forge  a 
ocument,  and  each  executes  by  himself  a  dis- 
tinct part  of  the  forgery,  and  they  are  not  to- 
gether when  the  instrument  is  completed,  they 
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are    nevertheless    all    guilty    as    principals." 
Wharton's  Crim.  Law  (11th  Ed.)  {  255. 

In  this  case  it  Is  made  plainly  manifest 
that  appellant's  part  was  to  procure  the 
forged  lustruments,  and  they  were  procured 
by  him  or  through  his  instrumentality,  that 
it  was  the  part  of  Haney  to  act  as  his  at- 
torney, and  insist  that  the  papers  procured 
perfected  the  title,  and  deliver  it,  in  .con- 
nection with  De  Lay,  to  the  attorney  of  the 
prospective  purchaser,  and  each,  in  fact,  did 
perform  his  part  in  this  transaction,  and, 
under  the  law  as  announced  by  Mr.  Wharton, 
appellant  was  properly  prosecuted  as  a  prin- 
cipal, and  not  as  an  accomplice.  But  It  may 
be  insisted  that  l£r.  Wharton  announces  the 
common-law  rule,  while  In  this  state  the 
statute  defines  who  are  principals  and  who 
are  accomplices,  and  this  Is  true,  and  these 
statutes  have  been  often  before  this  court 
for  construction,  and  a  most  exhaustive  dis- 
cussion of  the  question  is  found  In  the  case 
of  Smith  v.  State,  21  Tex.  App.  107,  17  8. 
W.  552,  in  an  opinion  by  Presiding  Judge 
White.  In  that  case  the  facts  tended  to 
show  that  the  appellant,  M.  M.  Smith,  who 
lived  In  Parker  county,  conspired  with  Bud 
Taylor  and  others  to  steal  some  cattle  then 
situate  in  Erath  county ;  that  they  procured 
two  brothers  of  the  appellant,  Dave  and 
Jim  Smith,  and  Tom  and  Frank  Saunders 
to  go  to  Erath  county  to  get  the  cattle  and 
bring  them  to  M.  M.  Smith  in  Parker  coun- 
ty, and  the  four  did  do  so.  All  six  were 
Jointly  indicted  charged  with  theft  of  the 
cattle,  and  In  the  case  referred  to  M.  M. 
Smith  was  alone  on  trial,  and  he  was  shown 
not  to  have  gone  to  Erath  county,  not  to 
have  been  in  Erath  county  when  the  cattle 
were  taken  off  the  range  and  driven  to 
Parker  county,  but  he  was  seen  in  possession 
of  the  cattle  in  Parker  county ;  the  evidence 
showing  that  he  and  Bud  Taylor  claimed  the 
cattle  as  their  own,  and  they  had  procured 
the  other  four  men  to  go  to  Erath  county, 
round  the  cattle  up,  and  bring  them  to  Park- 
er county.  The  cattle  were,  in  fact,  the  prop- 
erty of  E.  M;.  iChd  W.  A.  Trammell.  Although 
M.  M.  Smith  was  not.  In  fact.  In  Erath 
county  when  the  cattle  were  stolen,  yet  he 
was  held  to  be  a  principal  in  the  transaction, 
and  liable  to  prosecution  as  such  in  Erath 
county.  The  court,  after  stating  the  facts, 
says: 

"But  the  question  is :  Can  a  party  under  any 
circumstances  be  a  principal  offender  under  our 
statutes  when  be  is  not  present  at  the  time  and 
place,  and  participating  in  the  commission  of  the 
crime,  where  the  party  actually  committing  It 
is  not  an  innocent,  but  a  guilty,  agent,  by  vir- 
tue of  his  own  guilty  knowledge  and  intent? 
Mr.  Bishop,  as  a  rule,  says  not,  but  holds  that 
the  relation  of  the  instigator  becomes  changed 
from  that  of  a  principal  to  that  of  an  accessory 
before  the  fact  (or  an  accomplice),  on  account 
of  the  changed  relationship  of  his  agents.  He 
says :  'But,  if  the  agent  employed  incurs  guilt, 
then  the  employer  is  simply  an  accessory  before 
the  fact.'  Id.  Only  two  authorities  are  cited 
in  support  of  the  text,  and  they  have  not  been 
a  xsesBitrie.    If  correct  in  piinciple,  the  doctrine 


rannot  be  of  universal  application  under  our 
Code,  where  all  persons  are  principals  who  are 
guilty  of  acting  together  in  the  commission  of  an 
offense.  Parties  may  act  together,  whether 
they  are  bodily  present  together  or  not. 

"We  believe  that  the  distinction  drawn  by  us 
between  principal  offenders  and  accomplices 
as  known  to  our  Code  has  been  as  clearly  and 
accurately  stated  as  we  are  able  to  present  it 
in  the  cases  of  Cook  v.  State,  14  Tex.  App.  96, 
and  Bean  v.  State,  17  Tex.  App.  61. 

''In  the  former  case  it  is  said:  'We  are  of 
opinion  that  the  proper  distinction  between 
these  two  characters  of  offenders  is  this:  The 
acts  constituting  an  accomplice  are  auxiliary 
only,  all  of  which  may  be  and  are  performed 
by  him  anterior  and  as  inducements  to  the  crime 
about  to  be  committed;  whilst  the  principal 
offender  not  only  may  perform  some  antecedent 
act  in  furtherance  of  the  commission  of  the 
crime,  but,  when  it  is  actually  committed,  is  do- 
ing his  part  of  the  work  assigned  him  in  con- 
nection with  the  plan  and  furtherance  of  the 
common  purpose,  whether  he  be  present  where 
the  main  fact  is  to  be  accomplished  or  not. 
Where  the  offense  is  committed  by  the  per- 
petration of  different  parts  which  constitute  one 
entire  whole,  it  is  not  necessary  that  the  offend- 
ers should  be,  in  fact,  together  at  the  perpetra- 
tion of  the  offense,  to  render  them  liable  as 
principals.  In  other  words,  an  accompUce,  wi- 
der our  statute,  is  one  who  has  completed  his 
offense  before  the  crime  is  actually  committed, 
and  whose  liability  attaches  after  its  commis- 
sion by  virtue  of  his  previous  acts  in  bringing 
it  about  through  the  agency  or  in  connection 
with  third  parties.  The  principal  offender  acts 
his  part  individually  in  furtherance  of  and  dur- 
ing the  consummation  of  the  crime.' 

"In  Bean  v.  State,  it  is  said:  The  dividing 
line  lietween  the  two  is  the  commencement  of 
the  commission  of  the  principal  offense.  If  the 
parties  acted  together  in  the  commission  of  the 
offense,  they  are  principals.  If  they  agreed  to 
commit  the  offense  together,  but  did  not  act  to- 
gether in  its  commission,  the  one  who  actually 
committed  it  is  the  principal,  while  the  other, 
who  is  not  present  at  the  commission,  and  who 
was  not  in  any  way  aiding  in  its  commission,  as 
by  keeping  watch  or  by  securing  the  safety  or 
concealment  of  the  principal,  would  be  an  ac- 
complice. To  constitute  a  principal,  the  of- 
fender must  either  be  present  where  the  crime  is 
committed  or  he  must  do  some  act  during  the 
time  when  the  offense  is  being  committed  which 
connects  him  with  the  act  of  commission  in 
some  of  the  ways  named  in  the  statute.  Where 
the  acts  committed  occur  prior  to  the  commis- 
sion of  the  principal  offense,  or  subsequent 
thereto,  and  are  independent  of,  and  disconnect- 
ed with,  the  actual  commission  of  the  principal 
offense,  and  no  act  is  done  by  the  party  during 
the  commission  of  the  principal  offense,  such  a 
party  is  not  a  principal  offender,  but  is  an  ac- 
complice or  an  accessory  according  to  the  facts.' 

"In  Welsh's  Case,  3  Tex.  App.  418,  where  the 
employer  ordered  his  servants  to  take  all  the 
cattle  they  could  find,  and  that  in  the  meantime 
he  would  go  ahead  and  make  arrangements  to 
ship  or  sell  them,  he  was  held  to  be  a  principal 
offender,  because  he  was  engaged  at  the  time  of 
the  theft  in  performing  his  part  in  the  consum- 
mation of  the  conspiracy  to  steal  and  dispose 
of  them. 

"In  Scales'  Case,  7  Tex.  App.  S61,  part  of  the 
conspirators  were  to  steal  the  liorses  ih  question, 
whilst  the  rest  were  to  get  up  provisions  and  an 
outfit  to  enable  them  all  jointly  to  take  the  hors- 
es to  Ft.  Elliott  and  sell  them.  See  statement 
in  McKeen  v.  State,  7  Tex.  App.  631.  They 
were  all  held  principal  offenders  becanse  doing 
their  separate  parts  and  acting  together  in  con- 
summating the  conspiracy. 

"In  McCampbell  v.  State,  9  Tex.  App.  124 
[35  Am.  Rep.  726],  it  is  said:  'If  the  facts 
should  show  an  actual  pactlcipanoy  by  appeUant 
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In  the  original  fraudulent  taking,  a  conviction 
may  be  sustained  for  tlie  offense  cliarged,  al- 
ttiough  the  appellant  may  not  have  been  per- 
sonally present  at  such  t^ing,' 

"In  Cohea  v.  State,  9  Tex.  App.  173,  it  is 
said :  'He  need  not  be  actually  present  at  the 
taking,  if  the  act  was  committed  in  pursuance 
ot  a  common  intent  and  a  previously  formed  de- 
sign where  the  mind  united  and  concurred  with 
that  of  the  actual  taker.' 

"As  before  stated,  evidence  in  proof  of  a  con- 
spiracy to  commit  crime  will  generally,  from  the 
nature  of  the  case,  be  circumstantial.  It  is  not 
necessary  to  prove  tiiat  the  defendants  came  to- 
gether and  actually  agreed  in  terms  to  have 
that  design  and  pursue  it  by  common  means.  If 
it  be  proved  that  defendants  by  their  acts  pur- 
sued the  same  objects,  often  by  the  same  means, 
one  performing  one  part  and  another  another 
part  of  the  same,  so  as  to  complete  it  with  a 
view  to  the  attainment  of  the  same  object,  the 
jury  will  be  justified  in  the  conclusion  that  they 
were  engaged  in  a  conspiracy  to  effect  that  ob- 
ject (Slough's  Case  [G.  C.]  6  Fed.  6S0),  and  un- 
der our  statute  such  acting  together  would 
make  all  principal  offenders,  whether  present 
bodily  at  the  place  of  the  offense  or  not  (Ber- 
ry T.  State.  4  Tex.  App.  402;  Heard  t.  State, 
9  Tex.  App.  1;  Wright  v.  State,  18  Tex.  App. 
358),  and  they  are  all  principals  and  acting  to- 
gether as  long  as  any  portion  or  object  of  the 
common  design  remains  incomplete;  in  other 
words,  until  tiie  full  purpose  and  object  of  the 
conspiracy  is  consummated  and  accomplished. 
Hence,  'where  in  larceny  it  was  shown  that  the 
conspiracy  extended  as  well  to  the  dividing  of 
the  stolen  goods  as  to  the  theft,  what  one  did 
between  the  stealing  and  the  dividing  was  deem- 
ed good  evidence  against  both.'  2  Bish.  Grim. 
Proc.,  230,  citing  Scott  v.  State,  30  Ala.  503. 
This  doctrine  is  expressly  recognized  and  adopt- 
ed by  us  in  O'Neal  v.  State.  14  Tex.  App.  582, 
and  the  same  rule  is  announced  in  Allen  v. 
State,  12  Lea  (Tenn.)  424. 

"Now,  in  applying  the  law  as  above  stated  to 
the  case  in  hand,  if  Jim  and  Dave  Smith  were 
the  innocent  agents  of  M.  M.  Smith,  then  M.  M. 
Smith  was  a  principal.  If  there  was  a  con- 
spiracy between  all  the  parties  to  commit  the 
theft,  the  part  to  be  done  by  Jim  and  Dave  be- 
ing to  take  the  property,  and  the  part  assigned 
to  M.  M.  Smith  being  the  sale  after  it  was  so 
taken,  then  all  were  principal  offenders." 

If  the  rule  of  law  be  there  correctly  stated, 
then  the  appellant  would  be  a  principal  in 
the  commission  of  the  offense,  even  though 
Mr.  Haney  was  the  guilty  agent  of  appellant, 
and  knew  all  the  facts,  as  the  evidence  would 
indicate  that  he  did,  and  If  the  opinion  in 
the  Smith  Case  is  a  correct  exposition  of  the 
law  in  this  state,  then  the  criticisms  of  the 
court's  charge  are  without  merit. 

The  Smith  C&ee,  supra,  has  been  frequently 
referred  to  by  this  court  and  approved.  The 
case  of  Nelderluck  v.  State,  23  Tex.  App.  40, 
3  S.  W.  74,  was  a  case  where  a  servant  en- 
tered Into  a  conspiracy  with  others  to  open 
the  door  of  a  residence  and  to  permit  them 
to  enter  to  commit  the  crime  of  theft.  As 
there  was  a  conspiracy  shown,  the  persons 
entering  the  house  were  held  guilty  of  bur- 
glary, and  that  they  were  all  principals  in 
the  commission  of  the  offense,  the  court  say- 
ing: 

"We  have  seen,  however,  that  Levy  was  not 
Indaced  to  open  the  door  by  any  trick  or  fraud- 
olent  device.  He  was  not  the  dupe,  but  the 
wlUins  assistant  of  his  co-conspirators,  fully 
cognizant  of  their  felonious  intent,  if  not  the 
master  and  controlling  spirit    There  is  no  pre- 


tense either  that  Wing  was  duped  or  misled  in- 
to opening  the  door  of  his  huusc  to  the  con- 
spirators. The  record  leaves  it  beyond  ques- 
tion that  neither  Wing  nor  Levy  was  induced 
by  fraud  to  permit  the  entrance.  Levy,  at  the 
time  of  opening  the  door,  shared  every  intent 
and  purpose  of  his  companions  in  crime.    ♦    *    • 

"We  have  been  considering  this  question  up- 
on the  assumption  that  there  was  not  such  s 
breaking  as  would  justify  a  conviction  of  Levy; 
he  being  a  domestic  servant.  If  the  domestic 
servant  is  acting  alone,  there  must  be  an  actu- 
al breaking  to  render  it  burglarious.  But  does 
it  follow  that  there  must  be  such  breaking  when 
the  servant  is  acting  with  others  who  are  not 
servants?  We  have  given  this  subject  a  most 
careful  consideration,  and  are  led  to  conclude 
that  such  breaking  is  not  necessary.  Mr.  Rus- 
sell on  tills  subject  says:  'The  breaking  may 
also  be  by  conspiracy.  Thus,  when  a  servant 
conspired  with  a  thief  to  let  him  into  his  mas- 
ter's house  to  commit  a  robbery,  and,  in  conse- 
quence of  such  agreement,  opened  the  door  or 
window  in  the  nighttime  and  let  him  in,  this, 
according  to  the  better  opinion,  was  considered 
to  be  burglary  in  both  the  thief  and  the  servant. 
*  *  *  Two  men  were  indicted  for  burglary, 
and  upon  the  evidence  it  appeared  that  one  of 
them  was  a  servant  in  the  house  where  the  of- 
fense was  committed;  that  in  the  nighttime  he 
opened  the  street  door,  let  in  the  other  prisoner, 
and  showed  him  the  sideboard,  from  whence  the 
other  prisoner  took  the  plate;  that  he  then 
opened  the  door  and  let  tiie  prisoner  out,  but  did 
not  go  with  him,  but  went  to  bed.  And,  upon 
these  facts  being  found  specially,  all  of  the 
judges  were  of  opinion  that  both  the  prisoners 
were  guilty  of  burglary,  and  they  were  accord- 
ingly executed.'    2  Russell,  pp.  0,  10. 

"Upon  a  similar  state  of  facts.  Lord  Hale  said : 
'It  seems  to  be  burglary  in  both,  for,  if  it  be 
burglary  in  the  thief,  it  must  needs  be  so  in  the 
servant,  because  be  is  present  and  aiding  the 
thief  to  commit  a  burglary.' " 

In  the  case  of  Watson  v.  State,  21  Tex. 
App.  698,  1  S.  W.  451,  17  S.  W.  580,  it  was 
held  that  Watson  was  a  principal  by  reason 
of  the  fact  that  he  had  entered  into  a  con- 
spiracy with  two  others  to  steal  some  hogs, 
and,  while  not  present  at  the  commission  of 
the  offense,  yet  he  had  agreed  to  and  did  pre- 
pare the  pen  in  which  the  stolen  hogs  were 
to  be,  and  in  fact  were,  placed.  The  rule  an- 
noiinced  In  these  cases  is  approved  in  Mont- 
gomery V.  State,  23  S.  W.  693 ;  Blain  v.  State, 
24  Tex.  App.  636,  7  S.  W.  238.  And  in  the 
case  of  Phillips  T.  State,  26  Tex.  App.  247, 
0  S.  W.  660,  8  Am.  St.  Rep.  471,  it  to  tersely 
stated: 

"It  is  also  a  familiar  general  rule  that,  when. 
several  parties  conspire  or  combine  together  to 
commit  any  unlawful  act,  each  is  criminally  re- 
sponsible for  the  acts  of  his  associates  or  con- 
federates committed  in  furtherance  or  in  prose- 
cution of  the  common  design  for  wiiicb  they  com- 
bine." 

The  case  of  Mason  r.  State,  81  Tex.  Gr. 

R.  306,  20  S.  W.  604,  is  a  case  wherein  Ma- 
son was  held  to  be  a  principal  in  the  passage 
of  a  forged  check,  although  not  personally 
present  when  the  check  was  passed,  the 
court  saying: 

"Again,  it  is  well-settled  that  where  it  is  prov- 
ed that  the  persons  charged  by  their  act  pursue 
the  same  object  or  purpose,  one  performing  one 
part  and  another  some  other  part  of  the  same, 
so  as  to-  complete  it  with  a  view  to  the  attain- . 
ment  of  the  same  object,  the  jury  will  be  justi- 
fied in  the  conclusion  that  they  were  engaged  in 
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a  conspiracy  to  effect  that  object;  and,  under 
our  statute,  such  acting  togetlier  make  all  prin- 
cipal offenders,  whether  bodily  present  or  not 
at  the  place  of  the  offense.  And  they  are  all 
principal  offenders  when  acting  and  together, 
as  long  as  any  portion  of  the  object  of  the  com- 
mon design  remains  incomplete;  in  other  words, 
until  the  full  purpose  and  object  of  the  conspir- 
acy is  consummated  and  accomplished." 

The  question  of  whether  the  evidence  for 
the  state  would  constitute  appellant  a  prin- 
cipal or  an  accomplice  is  one  that  has  given 
the  writer  no  little  trouble;  yet.  If  we  are 
to  follow  the  rule  of  law  announced  by  those 
eminent  men  who  have  preceded  us,  there 
can  be  no  question  that  the  evidence  In  this 
case  would  constitute  the  appellant  a  prin- 
cipal, and  not  an  accomplice,  for  the  facts  in 
this  case  would  justify  a  finding  that  a  con- 
spiracy existed  between  appellant  and  others 
to  get  this  title  passed  by  the  attorney  of  the 
purchaser,  and  this  affidavit  was  procured 
by  appellant  and  mailed  to  Haney,  who  pre- 
sented the  affidavit  and  got  the  title  passed, 
and  the  money  was  received  by  reason  of  the 
fact  that  this  affidavit  had  been  forged,  pre- 
sented as  true,  and  that  appellant  was  per- 
forming a  part  in  the  transaction  from  the 
beginning  to  the  end.  In  fact,  he  was  the 
man  relied  on  to  get  the  forged  paper,  and 
he  writes: 

"That  it  has  been  mailed,  to  hurry  the  trans- 
action through;  get  back  the  original  affidavit 
and  return  to  me." 

[6,  7]  The  only  other  question  raised  is,  it 
Is  claimed  the  evidence  is  insufficient  to  sus- 
tain the  conviction.  Taking  the  view  of  It 
we  do,  Haney  and  De  Lay,  as  witnesses, 
would  aisb  be  principals  In  the  transaction, 
and  the  court  should  have  so  Instructed  the 
jury,  or  at  least  submitted  that  issue  to  the 
jury,  and  instructed  that,  if  they  so  found, 
they  could  not  convict  upon  their  testimony, 
unless  they  believed  it  to  be  true,  and  that 
their  testimony  connected  defendant  with  the 
commission  of  the  offense;  and.  further,  they 
would  not  be  authorized  to  convict  appellant 
even  if  they  so  found,  unless  there  was  other 
testimony  in  the  case  tending  to  connect  the 
defendant  with  the  commission  of  the  offense. 
The  court  did  not  so  instruct  the  jury,  but 
there  is  no  complaint  of  the  charge  in  this 
respect.  However,  in  passing  on  the  suffi- 
ciency of  the  testimony,  we  have  viewed  it 
from  this  standpoint,  and  are  of  the  opinion 
that  the  other  evidence  not  only  corroborates 
the  testimony  of  Haney  and  De  Lay,  but,  if 
their  evidence  was  wholly  excluded  from  the 
record,  a  Jury  would  be  authorized  to  find 
appellant  guilty  of  the  offense  charged,  tak- 
ing into  consideration  the  letters  and  tele- 
grams of  appellant  found  in  the  record,  which 
are  proven  up  independent  of  the  testimony 
of  Haney  and  De  Lay. 

The  judgment  is  affirmed. 

DAVIDSON,  J.  From  my  understanding 
of  this  record  and  the  law,  there  are  such 
grave  errors  this  Judgment  ought  to  be  re- 


versed.    If  the  affirmance  Is  adhered  to,  I 
will  writjB  briefly. 

On  Motion  for  Rehearing. 

HARPER,  J.  At  a  former  day  of  this  term 
this  case  was  affirmed.  In  the  court  below 
there  was  but  three  grounds  assigned  in  the 
motion  for  new  trial  why  the  judgment 
should  be  set  aside:  (1)  That  the  indictment 
charged  no  offense  under  the  laws  of  this 
state,  in  that  the  Instrument  was  not  such  an 
instrument  upon  which  forgery  could  be  bas- 
ed, and,  if  such  an  instrument,  the  Indict- 
ment did  not  contain  the  necessary  explana- 
tory averments;  (2)  that  the  court's  charge 
was  erroneous,  in  that  it  permitted  the  jury 
to  convict  defendant  of  passing  a  forged  in- 
strument if  Jasper  N.  Haney  was  his  agent, 
without  requiring  the  jury  to  find  that  said 
Haney  was  an  innocent  agent  of  appellant; 
(3)  because  the  evidence  was  insufficient  to 
support  the  verdict,  in  this,  that  the  evidence 
failed  to  show  that  Haney  and  api)ellant 
were  connected  In  the  transaction,  and,  if 
acting  for  appellant,  that  Haney  was  not  an 
innocent  agent  These  and  these  only  were 
the  questions  raised  in  the  motion  for  new 
trial  In  the  court  below,  and  In  the  bills  of 
exception  filed.  These  were  the  only  ques- 
tions presented  in  the  briefs  filed  on  the 
original  hearing  and  in  the  able  argument 
made  on  the  submission  of  the  case.  Conse- 
quently, they  were  the  only  questions  con- 
sidered and  passed  on  in  the  original  opin- 
ion, and  were  the  only  questions  we  bad  in 
mind  at  the  time  of  writing  the  opinion. 
Had  the  questions  now  sought  to  be  raised 
for  the  first  time  In  the  motion  for  rehearing 
been  raised  in  the  motion  for  a  new  trial  In 
the  court  below,  or  raised  and  discussed  at 
the  time  this  case  was  originally  submitted 
to  this  court,  so  that  we  could  have  had 
them  in  mind,  some  language  Is  used  in  the 
original  opinion,  in  referring  to  De  Lay's 
connection  with  the  transaction,  that  per- 
haps should  not  or  would  not  have  been  used. 
But  no  such  questions  being  presented,  and 
not  having  them  in  mind,  if  In  the  original 
opinion  we  said  or  used  any  language  which 
would  be  construed  to  mean  that  the  record 
demonstrated  that  De  Lay  was  a  principal, 
we  should  not  have  used  such  language ;  for 
what  we  Intended  to  say  and  hold  was  that 
the  testimony  raised  the  issue  with  that 
force  and  cogency  that  the  jury  would  be  au- 
thorized to  so  find  If  the  question  had  been 
submitted  to  them.  But  neither  In  the  In- 
dictment, nor  In  the  charge,  is  the  question 
of  De  Lay's  connection  with  the  transaction 
charged  or  submitted  to  the  jury.  With 
these  remarks  to  make  it  clear  what  we  In- 
tended to  say  and  hold  in  the  original  opin- 
ion, we  will  discuss  the  questions  which  are 
now  raised  for  the  first  time  In  the  motion 
for  rehearing  in  this  court,  and  which  were 
not  raised  In  the  trial  court,  nor  dlscosaed 
in  the  briefs  filed  In  this  court. 
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[I]  As  to  the  Indictment,  appellant  now 
concedes  that  the  Indictment  does  charge 
forgery  and  passing  a  forged  instrument  as 
defined  by  articles  947  and  940  of  the  Penal 
Code,  bnt  he  contends  that  the  court  In 
charge  did  not  submit  these  provisions  of  the 
Code,  bnt.  Instead  of  doing  so,  submitted 
forgery  and  passing  a  forged  instrument  as 
defined  by  articles  924  and  937.  If  this  is 
true,  this  could  not  aflTect  the  vaUdlt?  of  the 
Indictment  Cnder  article  924  fwgery  is  de- 
fined as  the  making  of  a  false  Instrument, 
purporting  to  be  the  act  of  another,  which, 
U  true,  would  have  created,  increased,  dimin- 
ished, or  discharged  or  defeated  any  pecu- 
niary obligation,  or  would  have  transferred 
or  in  anj'  manner  affected  any  property 
whatever.  This  is  the  general  statute  defin- 
ing forgery,  but  the  making  of  forged  in- 
struments affecting  land  titles  became  so 
general  at  one  time  in  this  state  the  Legisla- 
ture deemed  the  punishment  affixed  to  ordi- 
nary forgery  insufficient,  and  passed  a  spe- 
cial statute  governing  this  matter,  affixing 
a  much  heavier  penalty,  and  so  defining  for- 
gery as  affecting  lands  as  to  include  any 
character  of  Instrument  which  would  affect 
the  title  to  land.  The  Instrument  upon  which 
the  forgery  is  based  in  this  case  is  one  which 
would,  and  shows  on  its  face  to  be  one  which 
would,  affect  the  title  to  land,  and  comes  un- 
der articles  947  and  949  of  the  Code,  and 
tliese  ate  the  offenses  charged  in  the  indict- 
ment, and,  as  held  in  the  original  opinion, 
the  Indictment  does  charge  an  offense  under 
those  provisions,  which  apparently  is  con- 
ceded by  appellant  in  his  motion  for  a  re- 
hearing; his  insistence  now  being  that  the 
court  did  not  submit  to  the  juiy  the  offenses 
charged  in  the  Indictment,  but  submitted 
forgery  and  passing  a  forged  instrument  as 
defined  by  articles  924  and  937,  instead  of 
submitting  these  offenses  as  defined  by  ar- 
ticles 947  and  949.  If  the  punishment  pre- 
scribed was  the  same,  we  might  deem  it  im- 
material, but  for  passing  an  ordinary  forged 
Instmment  the  punishment  Is  not  less  than 
two  nor  more  than  five  years,  while  the  pun- 
ishment for  passing  a  forged  instrument  af- 
fecting title  to  land  is  not  less  than  five 
nor  more  than  twenty  years.  In  this  case 
the  punishment  assessed  was  only  two  years, 
and  not  within  the  minimum  and  maximum 
terms  for  passing  a  forged  instrument  af- 
fecting land  titles,  and  therefore  appellant 
has  been  assessed  a  punishment  not  author- 
ized under  the  indictment.  Had  our  atten- 
tion been  called  to  the  fact  that  the  pun- 
ishment authorized  to  be  assessed  by  the  Ju- 
ry, and  which  was  assessed  by  it,  was  not 
within  the  period  of  time  as  fixed  by  the 
CiSglsIature,  the  case  would  not  have  been 
affirmed,  but  at  that  time  we  were  only  dis- 
cnssing  the  questions  raised  in  the  court  be- 
low as  shown  by  the  record. 

[t]  As  said  before,  this  question  was  never 
raised  until  the  motion  for  rehearing  was 
filed  in  this  court,  but  we  deem  It  such  an 


error  as  can  be  raised  at  any  time,  for  the 
courts  have  no  right  to  assess  a  punishment 
not  provided  by  the  laws  of  this  state  for 
the  commission  of  any  offense. 

[10]  Another  question  raised  in  the  motion 
for  rehearing  in  this  court,  and  not  raised 
in  the  trial  court,  is  that,  as  the  indictment 
charged  a  passing  on  De  Lay,  and  the  evi- 
dence would  show  that  De  Lay  was  a  prin- 
cipal in  the  commission  of  the  offense,  it 
could  not  have  been  passed  on  him  as  true, 
and  therefore  the  evidence  would  not  sus- 
tain the  verdict  If  the  evidence  conclusively 
showed  that  De  Lay  was  a  principal  In  the 
commission  of  the  ottenae,  this  ground  might 
be  well  taken,  because  one  would  not  be  guil- 
ty of  passing  a  forged  Instrument  if  he  pass- 
ed it  on  a  person  who  knew  it  was  a  forged 
instrument;  they  both  understanding  and 
agreeing  that  it  was  to  be  passed  and  used  as 
true  on  a  third  person  not  named  in  the  in- 
dictment But  the  record  in  this  case  does 
not  conclusively  show  that  De  Lay  was  a 
principal  in  the  commission  of  the  offense. 
It  raises  the  issue  that  he  might  have  been 
in  the  conspiracy  that  is  shown  to  have  exist- 
ed between  appellant  and  Haney  to  pass  the 
forged  Instrument;  yet  the  fact  such  an  iS' 
sue  was  raised  by  the  evidence  would  not  en- 
title appellant  to  a  new  trial  on  that  ground. 
If  appellant  desired  to  raise  that  issue,  he 
should  tiave  done  so  In  the  trial  court,  and 
then  it  would  have  been  proper  for  the  court 
to  have  instructed  the  jury  that,  if  from  the 
evidence  they  found  that  De  Lay  had  enter- 
ed into  a  conspiracy  with  appellant  and 
Haney  to  pass  this  instrument  on  the  person 
purchasing  from  De  Lay,  or  his  attorney,  and 
that  at  the  time  he  received  it  from  Haney 
he  knew  it  was  forged,  appellant  should  he 
acquitted,  but,  if  they  found  that  at  the  time 
De  Lay  received  same  from  Haney  he  did  not 
know  it  was  forged,  appellant  would  be  guil- 
ty, if  they  found  the  instrument  was  forged, 
and  that  appellant  and  Haney  had  entered 
into  a  conspiracy  to  pass  It  on  him,  they 
knowing  it  was  forged,  or  if  they  found  that 
Haney  or  De  Lay  did  not  know  it  was  forged 
when  Haney  delivered  it  to  De  Lay,  appellant 
wonld  be  guilty.  However,  this  question 
should  have  been  raised  in  the  trial  court  by 
an  exception  to  the  charge  of  the  court,  when 
presented  to  counsel,  and,  as  they  did  not  do 
so  at  that  time,  it  conld  not  be  raised  on  a 
motion  for  rehearing  In  this  court  since  the 
amendment  to  article  748  of  the  Code  of 
Criminal  Procedure. 

We  have  said  this  much  in  view  of  another 
trial,  as  It  will  be  necessary  to  grant  a  re- 
bearing  and  reverse  and  remand  the  cause  be- 
cause the  punishment  antborized  by  the  court 
and  assessed  by  the  Jnry  is  not  within  the 
terms  fixed  as  punishment  by  the  Legislature 
fOT  this  character  of  offense.  And,  as  the 
case  will  be  reversed  on  this  ground,  we 
wonld  suggest  to  the  prosecuting  attorney 
that  he  have  returned  a  new  indictment,  In 
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whidi  it  woald  be  charged  In  one  count  a 
passing  on  De  Lay,  and  in  another  count  a 
passing  on  Mr.  Mathls,  the  attorney  for  the 
prospective  purchaser  to  whom  De  Lay  was 
selling  the  land,  so  that  the  indictment  would 
cover  the  case  as  made  by  the  evidence.  For, 
If  the  Jury  should  find  that  De  Lay  entered 
into  the  conspiracy  to  pass  the  Instrument 
at  the  time  he  received  It,  knowing  It  was 
forged,  and  with  such  knowledge  passed  It 
on  the  attorney  passing  on  the  title,  appel- 
lant, under  the  evidence  in  this  case,  would 
he  guilty  as  a  principal  in  the  passing  of  the 
Instrument  on  the  attorney;  If  De  Lay  was 
not  In  the  conspiracy  at  the  time  be  received 
it,  appellant  would  be  guilty  as  a  principal 
with  Haney  in  passing  it  on  De  Lay,  under 
the  evidence  now  before  us. 

The  motion  for  rehearing  la  granted,  and 
the  cause  is  now  reversed  and  remanded. 

DAVIDSON,  X  (dissenting).  I  could  not 
agree  to  the  original  opinion  herein,  but  con- 
cur in  the  reversal  on  rehearing.  Some  of 
the  latter  opinion,  however,  I  think  is  not 
correct  I  do  not  purpose  to  write  at  any 
length. 

1.  I  agree  to  the  reversal  on  the  ground 
stated,  as  to  the  error  of  the  court  in  the 
charge  submitting  the  punishment  to  the 
Jury. 

2.  I  cannot  agree  with  the  conclusion  that 
the  alleged  forged  false  affidavit  is  the  sub- 
ject of  forgery.  It  Is,  In  my  Judgment,  with- 
out legal  efficacy.  It  could  not  affect  the  title 
to  the  land  mentioned,  nor  could  it  tend  to 
make  the  forged  quitclaim  deed  a  genuine 
document,  nor  could  the  affidavit,  as  I  un- 
derstand the  law,  be  used  for  any  legal  pur- 
pose. 

S.  The  alleged  false  affidavit  could  not  be 
passed  on  De  Lay  so  as  to  deceive  or  de- 
fraud. The  facts  bearing  on  this  phase  of 
the  case  are  sufficiently  stated  in  the  origi- 
nal opinion  by  Judge  HARPER,  without  rep- 
etition on  my  i>art. 

4.  I  express  no  <4[)inlon  as  to  whether  the 
suggested  new  indictment,  if  one  should  be 
found,  should  allege  the  passing  of  the  af- 
fidavit on  Mathis.  Matbis  was  the  attorney 
who  Investigated  the  title  for  Baker,  to  whom 
it  was  sought  to  sell  the  land.  It  seems  that 
the  only  connection  that  Mathis  had  with 
the  transaction  was  to  investigate  the  title 
as  attorney  for  Baker.  What  bis  conclusion 
was  on  that  matter  is  not  made  known,  nor 
la  it  shown  that  the  documents  were  ever 
passed  from  Mathis  to  Baker.  They  may 
have  been  given  to  De  Lay.  If  the  document 
was  such  a  one  as  formed  the  predicate  for 
forgery,  as  held  by  my  Brethren,  then  it  must 
be  passed  for  the  purpose  of  dec^ving  or 
defrauding  some  one.  I  express  no  opinion 
as  to  that  matter  now,  because  the  facts  are 
too  Indefinite  and  meager  to  fonu  the  basis 
of  any  definite  conclusion  on  that  question. 


BUNKER  T.  STATE.    (No.  3618.) 

(Court  of  Criminal  Appeals  of  Texas.    May  12, 
1915.    Rehearing  Denied  June  2,  1915.) 

1.  FoBOEBT  ^=s»10— Instbuments  Which  Mat 
Be  the  Subject  of. 

Where  the  drawer  of  a  check  after  it  waa 
paid  by  the  bank  on  which  it  was  drawn  alter- 
ed the  date  thereof  and  inserted  a  provision  that 
it  was  to  be  applied  on  a  particular  note  held 
by  the  payee  and  given  by  the  drawer  after  the 
check  was  paid,  thereby  making  it  purport  to 
evidence  a  payment  on  such  note,  he  was  guilty 
of  "forgery''  within  the  Code  provision  that  he 
is  guilty  of  forgery  who,  without  lawful  author- 
ity and  with  intent  to  injure  and  defraud,  shall 
alter  an  instrument  in  writing  in  such  manner 
that  the  alteration  would,  if  legally  made,  have 
discharged  or  defeated  any  pecuniary  obligation, 
as  one  of  the  tests  of  whether  an  instrument 
is  the  subject  of  forgery  is  whether,  if  the  in- 
strument were  true,  the  holder  would  be  enabled 
to  maintain  or  defeat  a  civil  suit  by  such  instru- 
ment (citing  Words  and  Phrases,  Forgery). 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  {|  21-25;  Dec.  Dig.  e=HO.] 

2.  Indictment   anu    Infobuation    ^=3ll9~ 

SUBPLUSAGB. 

Where  a  count  in  an  indictment  charging 
accused  with  passing  a  forged  instrument  also 
contained  allegations  that  accused  forged  such 
instrument  they  could  be  eliminated  as  sur- 
plusage. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §S  311-314;  Dec. 
Dig.  <S=>119.] 

3.  FoBOEBY  «=>32— Indictment— Pasbino  Ik- 
stbument  by  Intbodtjcino  in  Evidence— 
Descbiption  of  Court— "Justice  Coubt." 

An  indictment  charging  accused  with  pass- 
ing a  foised  instrument  by  introducing  it  in  ev- 
idence on  the  trial  of  an  action  in  the  court  held 
by  a  justice  of  the  peace,  sufficiently  designated 
such  court  as  the  "justice  court";  such  court 
being  known  and  generally  called  by  that  name. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  {  64;    Dec  Dig.  <8=>32. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Justice  Court] 

4.  FoBOEBY  €=>!&— Passing  Fobqed  Pafek— 
Pabties  to  Offenses. 

Pen.  Code  1911,  art.  77,  provides  that  if 
one  cause  an  innocent  agent  to  commit  an  of- 
fense, be  becomes  a  principal  Accused,  in  an 
action  against  him  on  a  note,  handed  to  his  at- 
torney, and  his  attorney  offered  in  evidence,  a 
check  which,  after  it  had  been  paid,  had  been  so 
altered  as  to  apparently  evidence  a  payment  on 
such  note.  It  did  not  appear  that  tiie  attorney 
knew  or  suspected  that  the  check  was  forged, 
while  the  evidence  showed  that  accused  did 
know  that  fact  and  that  he  testified  to  the 
genuineness  of  the  check.  Held,  that  the  act  of 
passing  the  forged  instrument  was  that  of  ac- 
cused, and  not  of  his  attorney. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  a  51-53;    Deo.  Dig.  <Ss»16.] 

6.  FoBGEBY  <8=5>34— Passing  Fobqed  Paper- 
Issues,  Pboof,  and  Vabiancs, 

Though  an  indictment  for  passing  a  forged 
check  alleged  that  the  bank  upon  which  the 
check  was  drawn  was  incorporated,  it  was  not 
necessary  to  prove  such  allegation;  the  instru- 
ment not  having  been  passed  on  the  bank  but 
on  another. 

[Ed.  Note. — ^For  other  cases,  see  Forgery, 
Cent  Dig.  It  85-102;   Dec.  Dig.  «S934.} 
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0.  CBIHINAI.  LiAW  «=>402— BVIDBNCB— Aduib- 
BIBILITT. 

Where  the  alleged  forged  instrument  and 
other  papers  material  on  a  trial  for  passing  a 
forged  instrument  had  disappeared  after  being 
placed  on  the  judge's  desk,  on  the  trial  in  a 
former  prosecution,  it  was  not  error,  in  connec- 
tion with  evidence  of  their  loss  and  the  search 
made  therefor,  to  admit  evidence  that  accused 
had  been  tried  in  such  other  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  887,  888;  Dec  Dig.  <8=» 
402.] 

7.  CBnaNAL  Law  «=>402— Evidbnob  —  Bkst 

AND  SbCONDABY  EvidKNCB. 

On  a  trial  for  passing  a  forged  inttm- 
ment,  where  accused  object^  to  secondarr  evi- 
dence of  the  contents  of  the  forged  instrument 
and  other  material  papers  which  bad  been  lost, 
it  became  incumbent  upon  the  state  to  show 
their  location  when  last  seen,  the  search  made 
therefor,  and  the  loss  thereof,  and  when  this 
was  shown,  secondary  evidence  of  their  contents 
became  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  (f  887,  888;    Dec.  Dig.  <8s» 

8.  Criminal  Law  e=»1137— AppeaI/— Rbvikw 
— Invitbd  Ebbob. 

Though  the  court  opened  the  door  wide  in 
admitting  evidence  of  the  loss  of  papers  as  a 
basis  for  secondary  evidence  of  their  contents, 
accused  could  not  complain  thereof,  where  the 
broadness  of  the  inquiry  was  due  to  his  own  in- 
sistence that  the  evidence  was  insufficient  to 
permit  secondary  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3007-3010;  Dec.  Dig.  <S=> 
1137.1 

9.  Cbivinai.  Law  «=»402— Evidkrob  —  Bbst 

AKD    SeCONDABT   EVIDENCE. 

When  a  written  instrument  is  shown  to  be 
in  the  possession  of  a  defendant  and  he  declines 
to  produce  it  upon  notice,  secondary  evidence  of 
its  contents  is  admissible. 

[E^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  887,  888;  Dec.  Dig.  «=> 
402.] 

10.  Cbikinai.  Law   «=»663—Evidenox— Pos- 
session  BT   COUBT. 

Where  accused  passed  a  forged  instrument 
fay  offering  it  in  evidence  in  the  justice  court, 
and  the  district  court  obtained  possession  there- 
of by  a  subpoena  duces  tecum,  that  court  did  not 
err,  on  a  Mai  for  passing  such  instrument,  in 
refusing  to  instruct  its  officers  to  return  the  in- 
strument to  accused,  as  legal  possession  had 
been  obtained  of  it  &nd  the  court  had  a  right  to 
bold  it  until  the  case  was  disposed  of. 

[EVL  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !  1602;   Dec.  Dig.  <8=»663.3 

U.  Foboery    ®:937— Evidence— Admibsibu,- 

ITT. 

Accused  gave  a  check  March  13,  1912,  and 
was  subsequently  charged  with  altering  it  aft- 
er its  payment  by  the  bank  by  changing  its  date 
to  March  13;  1914,  and  inserting  a  provision 
tliat  it  was  to  be  applied  on  a  particular  note, 
and  with  passing  it  as  so  altered.  Hel^,  that 
it  was  permissible  to  show  by  the  officers  of  the 
tMnk  that  such  a  check  was  paid  on  March  22, 
1912,  and  that  no-  such  transaction  had  taken 
place  at  any  time  from  March  13,  1914,  to 
March  22,  1914. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent  Dig.  a  106-107,  111;    Dec.  Dig.  <8=»37.] 

12. .  Cbiuinai,  Law  «=»338— Evidence -^  Ad- 

MiaSIBIUTT. 

Where,  on  a  trial  for  passing  a  forged 
check,  accused .  questioned  the  accuracy  of  the 
loose-leaf  ledger  system  of  bdokkeeping  employ- 


ed by  the  bank  upon  wbidt  the  check  was  drawn, 
it  was  permissible  to  show  by  the  bank's  offi- 
cers that  it  was  a  correct  system  and  in  gen- 
eral use.   . 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig. JS  752.  753.  755,  758,  787,  788, 
801,  855;   Dec  Dig.  «=i33^.] 

13.  Cbiminal  Law  «S3729— Misconduct  ov 
Fbosectttino  Counsei.. 

On  a  trial  for  forgery  and  passing  a  forged 
instrument  by  introducing  it  in  evidence  in  the 
justice  court  a  remark  of  the  district  attorney 
that  accused  committed  perjury  in  the  justice 
court  was  not  ground  for  reversal,  where  upon 
objection  he  withdrew  the  remark  and  stated  to 
the  jury  that  he  meant  forgery. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1692;  Dec  Dig.  <Ss>729.] 

14.  Cbiminai.    Law    ^=3  655'—  Conduct    or 

'TbIAL  —  INTEBUISSIONS  —  PSBKITTINa   Pbo- 

ceedinos  IN  Otheb  Cases. 

During  an  intermission  in  a  criminal  triaL 
it  was  not  error  for  the  court  to  permit  a  special 
judge  in  another  case  to  take  an  oath  and  enter 
an  order  in  such  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1520-1523, 1627, 1535;  Dec 
Dig.  <S=9055.] 

15.  Cbiminai.    Law    ®=>829  —  Instbdctions 

COVEBED  BT  THOSB  GIVEN. 

Where  the  court's  charge  was  full,  explicit 
and  properly  presented  the  law  of  the  case,  it 
was  not  necessary  to  give  requested  charges. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec  Dig.  <8s»829.] 

Davidson,  J.,  dissentiiiK. 

Appeal  from  District  Court,  Armstrong 
County;   Hugh  L.  Umphres,  Judge. 

H,  W.  Bunker  was  convicted  of  passing  a 
forged  instrument,  and  he  appeals.    Affirmed. 

F.  J.  Ford,  of  Decatur,  A.  A.  Lumpkin,  of 
Amarlllo,  and  W.  A.  Wilson,  of  Claude,  for 
appellant.  C.  O.  McDonald,  Asst  Atty.  Oen., 
for  the  Stat& 

HARPEB,  J.  Appellant  was  convicted, 
under  the  fourth  count  in  the  indictment, 
charging  passing  a  forged  Instrument.  . 

[1]  One  of  the  main  contentions  of  appel- 
lant is  that  the  Instrument  alleged  cannot 
be  made  the  predicate  for  a  charge  of  for- 
gery, and,  owing  to  bis  insistence,  we  will 
discuss  the  question  at  length  and  the  au- 
thorities cited  by  him.  The  evidence  would 
authorise  a  finding  that  appellant  purchased 
from  Mr.  Bishop  In  March,  1912,  several  bead 
of  cattle,  and  on  the  13th  day  of  March,  1912, 
gave  him  a  check  for  $50  In  payment  oX  the 
cattle,  the  said  check  reading: 

"Quaranty  Fund  Bank. 

"Claude,  Texas,  S-13  1912. 
"First  Stete  Bank 

"Pay  to  the  order  of  S.  Bishop  $50.00 

"Fifty  no/100 Dollars. 

"[Signed]  H.  W.  Bunker." 

On  the  22d  day  of  March,  1912,  the  check 
being  payable  to  the  order  of  S.  Bishop,  he 
indorsed  on  the  back  thereof  his  name,  Ste- 
phen Bishop,  and  presented  It  to  the  bank 
for.  payment  on  that  day,  and  It  was  paid 
on  that  date,  as  shown  by  the  testimony  of 
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tbe  offloen  of  tbe  bank,  as  well  as  the  testi- 
mony of  Mr.  Bishop,  and  the  bank  indorsed 
tbereon  "Paid"  with  its  stamp,  used  for  that 
purpose.  In  May,  1912,  after  the  above  trans- 
action, Mr.  Bishop  had  a  public  sale  of  some 
property,  and  appellant  became  a  purchaser 
of  a  portion  of  the  property,  and  on  May  25, 
1912,  gave  to  Mr.  Bishop  his  promissory  note 
for  the  sum  of  $190.80,  due  six  months  after 
date,  bearing  interest  at  the  rate  of  10  per 
ceut,  and  providing  for  attorney's  fees  in 
case  of  suit  It  is  thus  seen  that  this  note 
was  given  two  months  after  the  check  in  pay- 
ment for  the  cattle  had  been  given  and  paid. 
All  of  this  note  not  being  paid,  Mr.  Bishop 
brought  suit  on  tbe  note  in  1914,  and  the 
case  came  on  to  be  tried  on  tbe  5th  day  of 
October,  1914.  The  pleadings  were  oral  in 
the  Justice  court,  and  it  is  shown  that  appel- 
lalit,  by  his  attorney,  pleaded  as  an  offset 
that  be  had  paid  Mr.  Bishop  on  the  note 
$50  on  March  13,  1914,  and  said  he  bad  paid 
it  to  him  at  the  depot  in  Washburn  by  check 
on  the  First  State  Bank  and  during  tiie  trial 
Introduced  as  evidence  In  support  of  this 
plea,  a  check  reading  as  follows: 

"Ouaranty  State  Bank. 

"Claude,  Texas,  3-13    1914. 
"First  State  Bank 
"Pay  to  tbe  order  of  S.  Bishop  $60.00 

Fifty  no/lOO Dollars. 

"This  check  is  to  be  applied  on  auction  note. 
"[Signed]  H.  W.  Bunker" 

— and  which  check,  so  introduced,  had  In- 
dorsed thereon  tbe  name  of  Stephen  Bishop, 
and  was  marked  paid  by  the  bank. 

Tbe  contention  of  the  state  is  that  appel- 
lant had  gotten  the  check  from  the  bank  he 
had  given  Mr.  Bishop  in  March,  1912,  and 
had  altered  it  so  as  to  make  it  read  that  be 
had  given  tbe  check  to  Mr.  Bishop  March  13, 
1914,  by  changing  the  "2"  to  a  "4,"  and  plac- 
ed therein,  "This  check  is  to  be  applied  on 
auction  note,"  which  note  bad  been  given  two 
months  after  the  check  for  the  cattle  bad 
been  given  in  March,  1912.  Appellant's  con- 
tention is  that  if  this  be  true,  it  is  not  sucb 
an  instrument  that  forgery  can  be  based 
thereon,  nor  would  he  be  guilty  of  any  offense 
in  passing  same.  Appellant's  able  attorneys 
have  briefed  the  question,  and  present  a 
number  of  authorities.  The  first  case  he  re- 
fers us  to  is  the  case  of  Reed  v.  State,  28  Ind. 
396,  in  which  it  was  held  that  the  certificate, 
so  far  as  it  purports  to  be  an  instrument  en- 
titling Allen  to  the  bounty  named  therein, 
was  merely  void — there  was  no  law  author- 
izing the  giving  of  bounties  by  county  com- 
missioners, and  says: 

"Void  things  are  no  things.  •  •  •  A  writ- 
ing void  on  its  face  is  a  familiar  instance  of  pa- 
per in  respect  to  which  forgery  cannot  be  predi- 
cated without  the  averment  of  gome  extrinsic 
circumstances  showing  how  it  may  become  per- 
nicious." 

No  one  would  question  this  statement  of 
tbe  law,  but  it  has  no  application  to  this 
case.  Tbe  instrument  Alleged  In  this  case,  if 
true,  would  not  be  void,  but  a  valid  receipt 


for  ISO  on  tbe  atnoont  due  on  tbe  auction 
note,  and  extrinsic  averments  are  stated 
In  tbe  instrument  which  would  show  that 
fact 

Tbe  next  case  we  are  referred  to  is  tbe 
case  of  People  v.  Cady,  6  Hill  (N.  T.)  490.  It 
has  no  application  to  tbe  character  of  case 
as  made  by  the  evidence  in  this  case,  nor  tbe 
allegations  contained  in  the  indictment  The 
writ  was  In  the  nature  of  a  writ  of  inquiry 
issued  by  tbe  court,  returnable  on  a  given 
date.  Tbe  attorney  receiving  it  changed  tbe 
return  which  would  show  it  bad  not  been 
served  in  time.  It  was  held  such  act  in  no 
way  affected  property  rights  and  was  not  an 
offense  under  tbe  statute  of  New  Tork.  Near- 
ly every  state.  If  not  every  state,  has  laws 
defining  forgery,  and  especially  is  this  true 
in  this  state,  where  the  law  provides  there 
shall  be  no  penal  offense  except  as  prescrib- 
ed in  tbe  Penal  Code  (article  3,  P.  C).  Our 
Code  provides  be  is  guilty  of  forgery  who, 
without  lawful  authority,  and  with  intent  to 
injure  and  defraud,  shall  alter  an  instrument 
in  writing  then  already  in  existence,  by 
whomsoever  made,  in  such  manner  that  the 
alteration  would,  If  legally  made,  have  dis- 
charged or  defeated  any  pecuniary  obliga- 
tion. Pen.  Code,  art  924.  The  alterations 
herein  alleged  to  have  been  made,  certainly 
if  true,  would  have  defeated  a  recovery  on 
the  note  to  the  extent  of  $60. 

We  are  also  cited  by  appellant  to  tbe  case- 
of  People  V.  Fitch,  another  New  York  case^ 
reported  in  1  Wend.  (N.  Y.)  198,  19  Am.  Dec. 
478.  In  that  case  one  man  gave  another  an 
order  for  a  cow,  dated  November  4th.  The- 
date  was  changed  to  November  14tb  the  legal 
effect  of  the  order  was  in  no  way  affected  by 
tbe  change,  nor  the  rights  of  tbe  parties  in 
any  way  affected  thereby.  The  court  in- 
passing  on  the  case,  however,  holds: 

"la  this  forgery?  Forgery  has  often  l>een  de- 
fined by  learned  jurists.  By  Mr.  Justice  Black- 
stone:  'Forgery  is  the  fraudulent  making  or  al- 
teration of  a  writing  to  the  prejudice  of  anoth- 
er's right'  By  Buller,  Justice,  Tbe  making  of 
a  ^Ise  instrument  with  intent  to  deceive.'  By 
Baron  Eyre,  'A  false  signature  with  intent  to 
deceive.'  Again:  'The  false  making  of  an  instru- 
ment which  purports,  on  the  face  of  it,  to  be 
good  and  valid  for  the  purposes  for  which  it 
was  created,  with  a  design  to  defraud.'  By 
Grose,  Justice,  'The  false  making  of  a  note 
or  other  instrument  with  intent  to  defraud.' 
By  Mr.  East,  'The  false  making  of  any  written, 
instrument  for  the  purpose  of  fraud  or  deceit.' 
2  East's  P.  C.  852,  853.  By  Mr.  Chitty,  The 
false  making  or  alteration  of  such  writings  as, 
either  at  common  law  or  by  statute,  are  its  ob- 
jects, with  intent  to  defraud  another.'  Cbitty's 
Cr.  L.  1022.  This  writer  notices  a  distinction 
between  forgery  and  fraud;  that  the  latter  must 
actually  take  effect,  while  the  former  is  com- 
plete, though  no  one  is  actually  injured  if  the 
tendency  and  intent  to  defraud  be  manifest  As- 
to  what  false  making  is  necessary  to  constitute 
the  offense,  it  has  been  held  that  a  party  may 
make  a  false  deed  in  his  own  name,  by  antedat- 
ing, for  instance,  so  as  to  prejudice  a  prior 
grantee.  So  by  indorsing  a  bill  of  exchange  in 
bis  own  name  when  be  is  not  the  real  payee. 
2  East's  P.  C.  855;  4  T.  R.  28.  On  this  prin- 
ciple^ we  held  Peacock  guilty  of  forgery  for  in.- 
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doninK  the  permit  for  the  delivery  of  a  quantity 
of  coal,  with  his  own  name,  knowing  that  he 
was  not  the  real  consignee  of  the  coal,  though  of 
the  same  name.  People  v.  Peacock,  6  Cow. 
(N.  T.)  72.  So  making  a  fraudulent  alteration 
or  erasure  in  any  material  part  of  a  true  instru- 
ment, or  any  alteration  which  gives  it  a  new 
operation,  as  by  altering  the  date  of  a  bill  of 
exchange  after  acceptance,  whereby  the  pay- 
ment was  accelerated.  4  T.  R.  320;  3  Chitty's 
Cr.  L.  1038;  2  East's  P.  C.  855." 

l^iat  case,  instead  of  being  an  anthority 
in  favor  of  the  invalidity  of  the  Instrument 
here  relied  upon,  holds  tliat  "making  a  fraud- 
nlent  alteration  or  erasure  In  any  material 
part  of  a  tme  instraiAent,  or  any  alteration 
which  gives  it  a  new  operation,"  Is  forgery. 
In  this  case,  by  the  alterations  alleged,  appel- 
lant gave  It  a  new  operation,  a  legal  reoeipt, 
against  a  note  that  had  not  been  executed 
when  the  original  chedi  was  given. 

The  case  of  Clarke  v.  State,  8  Ohio  St  630, 
also  referred  to  by  appellant,  does  not  hold 
that  tbe  Instrument  was  not  one  subject  to 
forgery,  but  that  extrinsic  averments  should 
have  been  made  showing  wherein  it  could  be 
used  to  defraud.  The  appellant  in  that  case 
was  (barged  with  altering  a  tax  receipt 
showing  he  had  paid  (7  more  in  taxes  than 
he  had  paid,  with  Intent  to  injure  and  de- 
fraud Nathan  Lupton,  yet,  as  it  was  Nathan 
Lupton'B  receipt  Issued  to  him  by  the  col- 
lector of  taxes,  before  such  alteration  could 
be  made  thfe  basis  of  forgery,  it  was  held 
the  indictment  mast  contain  averments  show- 
ing In  what  way  appellant  could  have  in- 
jured or  defrauded  Lupton  in  altering  the  re- 
ceipt issued  to  him  (Lupton).  The  indictment 
in  this  case  contains  all  such  necessary  aver- 
ments. 

In  tbe  Tennessee  case  referred  to  by  appel- 
lant (State  V.  Corley,  4  Baxt  [Tenn.]  410)  It 
appears  that  Corley  had  been  sued  and  Judg- 
ment obtained  against  him.  In  which  case 
King  was  entitled  to  a  witness  fee.  Ck>rley 
Indorsed  on  the  docket,  "I  retain  King's  wit- 
ness as  attorney."  Held,  that  without  ex- 
trinsic averments  such  an  entry  could  not  be 
the  basis  of  forgery;  the  Judgment  debtor 
merely  asserting  that  he  retained  tbe  witness 
nnder  a  claim  of  right 

We  are  also  referred  to  a  Kentucky  case 
by  appellant  (Com.  v.  Butler  [Ky.]  37  S.  W. 
840),  in  which  it  was  held  that  an  Indictment 
did  not  charge  forgery  wherein  it  was  only 
alleged  that  he  changed  a  receipt  issued  to 
bim,  from  60  cents  to  90  cents  to  defraud  J. 
P.  Stephens  of  30  cents.  We  take  It,  from 
reading  tbe  opinion.  It  Is  only  held  that  the 
necessary  allegations  were  not  contained  in 
the  indictment  to  base  forgery  on  the  In- 
stnunent  If  it  Is  contended  that  the  Ken- 
tucky conrt  Intended  to  hold  that  it  was  not 
sudi  an  instrumeat  that  forgery  could  be 
baaed  tbereon,  tbe  statute  in  that  state  must 
be  different  from  our  own  statute,  for  in  the 
case  of  Fonri^v  v.  State,  17  Tex.  App.  368, 
this  identic*!  4ae8tl<Mi  was  before  this  court 
and  Judge 'Hurt  held  that  under  the  Penal 
Code  of  .this  state  forgery  could  be  predicat- 


ed on  such  a  receipt  so  altered,  and  affirmed 
the  Judgment  of  the  trial  court  sentencing 
FonviUe  to  two  years  in  the  penitentiary. 

The  Minnesota  case,  also  referred  to  by 
appellant,  has  no  application  to  this  case 
(State  V.  Monnler,  8  Minn.  212  [Gil.  182]),  it 
being  simply  held  that  the  "Indictment  did 
not  charge  sufficient  facts  to  constitute  the 
crime  of  forgery,"  not  that  forgery  could  not 
be  based  on  the  indictment  alleged,  if  ex- 
planatory facts  had  been  alleged. 

These  are  all  the  cases  cited  us  by  appel- 
lant, and  none  of  them  sustain  his  conten- 
tion that  the  alterations  alleged  could  not 
and  would  not  form  the  basis  for  forgery, 
where  the  indictment  contains  the  necessary 
explanatory  averments  to  show  that  If  the  in- 
strument was  a  true  instrument,  it  would  In 
fact  have  diminished  a  pecuniary  obligation, 
and  defeated  a  recovery  on  tbe  note  to  the 
extent  of  $50.  On  the  other  hand,  we  think 
all  the  authorities  hold,  under  a  statute  like 
ours,  that  forgery  can  be  based  upon  such 
an  instrument  Mr.  Bouvier,  in  his  Law  Dic- 
tionary, defines  forgery  as: 

'The  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another's  right;  the 
endeavor  to  give  an  appearance  of  truth  to  a 
mere  deceit  and  falsity;  any  fraudulent  altera- 
tion, whereby  a  new  operation  is  given  to  an 
instrument  constitutes  forgery"  (citing  2  Kussell 
on  Crimes,  J  319). 

The  Standard  Enc.  of  Prac,  title  Forgery, 
says: 

"A  definition,  frequently  quoted,  defines  for- 
gery as  'the  fraudulent  making  or  altering  of 
any  writing  to  the  prejudice  of  another's  rights.' 
A  more  satisfactory  definition,  however,  and 
one  that  has  met  the  approval  of  many  courts,  is 
the  following:  'At  common  law,  forgery  is  the 
false  making  or  material  altering,  with  intent  to 
defraud,  of  any  writing  which,  if  genuine,  might 
apparently  be  of  legal  efficacy,  or  the  foundation 
of  a  legal  liability.'^" 

In  Words  and  Phrases,  voL  3,  we  find  the 
following  definitions  and  citation  of  authori- 
ties: 

"Forgery  is  the  false  making  of  a  paper.  But 
it  need  not  be  the  entire  fabrication  thereof. 
Any  addition  to  a  genuine  paper,  or  any  altera- 
tion of  it  in  an  essential  particular,  so  as  to 
give  it  a  different  meaning,  is  a  forgery.  Unit- 
ed States  V.  Osgood,  27  Fed.  Cas.  362,  363. 

"It  is  forgery  to  fraudulently  alter  any  part 
of  an  instrument  when  the  alteration  is  capable 
of  working  injury  to  another.  Thus  it  is  forg- 
ery to  alter  the  dates,  names,  or  any  other  ma- 
terial parts  of  an  instrument  when  the  altera- 
tion gives  it  a  new  operation. '  It  Is  no  defense 
to  a  forgery  committed  by  alterations  in  an  in- 
strument that  there  was  no  special  attempt  to 
conceal  such  alterations,  and  that  they  were 
plain  to  be  seen;  the  rule  being  that  if  a  signed 
writing,  which  is  forged,  be  intended  to  be  tak- 
en as  true,  and  might  be  so  taken  by  ordinary 
persons,  it  is  sufficient  Kohr  v.  State,  60  N.  J. 
Law,  576,  38  AtL  673,  674;  Commonwealth  v. 
Hide,  94  Ky.  517,  23  S.  W.  195.  196;  Murphy 
V.  State,  118  Ala.  137,  23  Sovth.  719. 

"Forgery  may  consist  in  making  and  issuing, 
with  fraudulent  intent,  etc.,  a  paper  or  writing, 
false  or  forged,  either  in  its  entirety  or  in  some 
significant  or  important  portion  or  part  of  it. 
Thus  the  changing  of  the  figure  '1'  to  '5,'  so  as 
to  make  the  number  '107'  read  'BOT*  is  suffi- 
cient to  constitute  forgery.  State  T.  Wingard, 
40  La.  Ann.  733,  5  South.  64,  55. 
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"Forgery  Is  the  false  making  of  an  instrument. 
The  Illegal  making  may  be  an  original  fabrica- 
tion, or  it  may  be  by  merely  changing  a  thing 
already  made  into  another  thing.  Hence,  though 
every  forgery  dues  not  include  every  altering, 
yet  every  altering  includes  a  forgery.  In  either 
case  there  must  be  a  thing,  an  instrument, 
known  to  the  law,  and  to  which  it  gives  legal  ef- 
fect when  the  act  is  completed.  If  the  prisoner 
alter  a  note,  it  must  still  be  a  note  or  some  oth- 
er legal  instrument.  Haynes  v.  State,  15  Ohio 
St.  455,  457. 

"2  Rev.  St.  p.  673,  enacta  that  every  person 
who,  with  intent  to  injure  or  defraud,  shall 
falsely  make,  alter,  forge,  or  counterfeit  any 
instrument  or  writing  being  or  purporting  to  be 
the  act  of  another  by  which  any  pecuniary  de- 
mand or  obligation  shall  be  or  purport  to  be 
created,  increased,  discharged,  or  diminished, 
or  by  which  any  rights  shall  be  or  purport  to  be 
transferred,  conveyed,  discharged,  or  diminish- 
ed, shall  be  guilty  of  forgery.  Held,  that_  for- 
gery may  be  committed  under  the  statute  either 
by  the  entire  false  making  of  an  instrument  or 
by  making  a  material  alteration  or  insertion  in 
or  addition  to  the  true  instrument,  although 
but  in  a  letter  or  figure,  or  by  misapplying^  a 
genuine  signature;  as,  by  writing  over  it  an  in- 
strument for  which  it  was  never  intended.  Peo- 
ple V.  Graham,  6  Parker,  Cr.  N.  Y.  135,  139. 

"The  holder  of  certain  county  warrants 
brought  suit  thereon,  and  recovered  judgment 
against  the  county,  filing  the  warrants  with  the 
justice.  The  warrants  were  indorsed  payable 
specially  to  such  holder  or  order,  and  when 
judgment  was  recovered  the  agent  of  the  holder 
wrote  across  the  face  the  word  'Judgment,'  with 
the  date  thereof.  The  defendant  obtained  pos- 
session of  such  warrants,  erased  such  indorse- 
ment and  writing  across  the  face,  and  then  ne- 
gotiated and  sold  the  warrants,  and  was  in- 
dicted for  having  forged  the  same.  It  was  as- 
signed as  error  that  the  offense  charged  was 
not  'forgery,'  but  rather  the  obtaining  money 
by  false  pretense  or  token.  Forgery,  as  defined 
in  the  Code,  'is  the  fraudulent  making  or  al- 
tering of  any  writing  to  the  prejudice  of  an- 
other s  rights.'  This  is  the  common-law  defini- 
tion of  the  offense,  and  would  cover  any  form 
of  the  crime  recognized  by  that  law  which  treat- 
ed forgery  as  a  common-law  cheat,  or  attempt 
to  cheat.  Any  alteration  of  a  written  instru- 
ment whereby  its  legal  effect  is  varied  will  con- 
stitute the  offense,  and  the  indictment  may,  in 
such  case,  regard  the  offense  as  a  forgery  of 
the  entire  instrument,  for  in  law  it  is  such. 
And  the  erasure  of  the  indorsement  on  the 
back  of  the  warrants  constituted  forgery  of  the 
warrants.  Gamer  v.  State,  73  Tenn.  (5  Lea) 
213,  217,  218." 

In  our  own  state,  under  our  statute.  It 
has  been  held  that  ordinarily  a  fair  teat  of 
whether  an  Instrument  is  the  subject  of  for- 
gery is.  Would  the  holder  of  same,  if  the 
same  were  true,  be  enabled  to  maintain  or 
defeat  a  civil  suit  by  such  instrument? 
Scott  v.  State,  40  Tex.  Cr.  R.  107,  48  S.  W. 
623;  Daud  v.  State,  34  Tex.  Cr.  R.  464,  31 
S.  W.  376;  Gray  v.  State,  44  Tex.  Cr.  R.  478, 
72  S.  W.  868.  Not  only  could  the  instrument 
relied  on  In  this  case  as  the  basis  for  forgery 
be  used  to  defeat  a  ciTil  suit  if  true,  yet  the 
facts  show  that  the  appellant  did  use  it  for 
that  specific  purpose.  Again,  this  court  has 
held: 

"If  an  instrument  Is  not  void,  but  merely  ob- 
scure or  of  doubtful  interpretation,  it  may  be 
made  the  subject  of  forgery  by  innuendo  aver- 
ments, showing  what  is  meant  by  the  doubtful 
terms,  or  by  such  extrinsic  averments  as  show 
it  to  be  valid  if  genuine  for  the  purpose  in- 
tended."   Forcey  t.  State,  60  Tex.  Cr.  R.  206, 


131  S.  W.  585,  32  L.  R.  A.  (N.  S.)  327;  Allen 
T.  State,  44  Tex.  Cr.  R.  63,  68  S.  W.  286,  100 
Am.  St.  Rep.  839;  Scott  v.  State,  40  Tex.  Cr. 
R.  106,  48  S.  W.  623;  Head  v.  State,  72  8.  W. 
394 ;  Davis  t.  State,  69  S.  W.  73,  and  cases 
cited. 

We  have  examined  the  authorities,  not 
only  in  this  state,  but  other  states,  and  are  of 
the  opinion  that  by  the  alterations  and 
changes  in  the  instrument,  it  was  intended  to 
give  it  a  new  life  and  a  new  use,  and  if 
true,  it  could  be,  as  it  was,  pleaded  in  bar  of 
a  recovery  on  the  auction  note,  and,  if  true,  it 
would  have  defeated  a  recovery  on  said  note 
to  the  extent  of  $50,  the  alteration  having 
been  made  after  Mr.  Bishop  had  indorsed  it; 
and  It  was  intended,  by  such  alterations  and 
changes,  to  make,  by  virtue  of  Bishop's  sig- 
nature, a  valid  receipt  for  $50,  and,  if  true, 
it  would  in  law  be  a  yaiid  receipt  for  said 
sum. 

The  court,  in  submitting  the  fourth  count 
In  the  indictment,  charged  the  jury: 

"If  you  find  and  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  a  check  in  writing, 
as  set  out  in  the  fourth  count  of  the  indict- 
ment, was  forged,  and  that  the  defendant  in  the 
county  of  Armstrong  and  state  of  Texas,  on  or 
about  the  5th  day  of  October,  1914,  as  alleged, 
knowing  the  said  check  to  be  a  forged  instru- 
ment, if  it  was  a  forged  instrument  and  if  ac- 
cused knew  it  to  be  forged,  in  the  manner  and 
under  the  circumstances  set  forth  in  said  fourth 
count  of  said  indictment,  did,  without  lawful 
authority  and  with  intent  to  injure  and  defraud 
said  Stephen  Bishop,  fraudulently  and  know- 
ingly pass  and  introduce  the  said  check  so  al- 
tered, if  it  was  altered,  as  true  and  as  evidence 
in  behalf  of  accused  in  and  to  the  justice  court 
of  precinct  No.  2  of  Armstrong  county,  Tex.,  in 
the  case  of  Stephen  Bishop  v.  H.  W.  Bunker. 
No.  346,  in  order  to  receive  a  credit  of  $50 
in  the  manner  and  under  the  circumstances  set 
forth  and  alleged  in  said  fourth  count  of  the 
indictment,  then  you  will  find  the  defendant 
guilty  and  assess  bis  punishment  at  confinement 
in  the  penitentiary  for  any  term  of  years  not 
less  than  two  nor  more  than  five  years." 

[2]  Appellant  also  insisted  the  indictment 
charged  appellant  with  both  forging  and 
passing  a  forged  instrument.  In  the  tliird 
count  appellant  was  charged  with  forging 
the  instrument,  and  the  jury  was  so  instruct- 
ed, and  it  was  the  intention  of  the  pleader 
to  charge  only  a  passing  of  the  instrument  in 
the  fourth  count,  and  the  court  so  instructed 
the  Jury  as  hereinbefore  shown.  If  there 
are  in  the  count  allegations  that  appellant 
forged  the  instrument  as  well  as  passed  it, 
such  allegations  could  be  held  as  surplus- 
age and  be  eliminated,  and  the  Indictment 
still  charge  a  passing  of  a  forged  instru- 
ment The  pleader  was  merely  setting  forth 
the  facts  which  showed  it  to  be  a  forged 
instrument  that  was  alleged  to  have  been 
passed,  and  under  the  fourth  count  appel- 
lant could  not  have  been  tried  for  forgery, 
but  only  for  passing  the  Instrument  The 
Indictment  Is  valid,  and  the  court  did  not 
err  in  overruling  the  motion  to  quash  it 
Barnwell  v.  State,  1  Tex.  App.  747;  Boles 
v.  State,  18  Tex.  App.  656;  MiUer  v.  State, 
16  Tex.  App.  421;  Reagan  v.  State,  28  Tex. 
App.  231,  12  8.  W.  601,  19  Am.  St  Reft 
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833;  Mason  t.  State,  29  Tex.  App.  29,  14 
S.  W.  71;  Crawford  t.  State,  31  Tex.  Cr. 
R.  51,  19  S.  W.  766;  Dill  t.  State,  35  Tex. 
Cr.  R.  240.  33  S.  W.  126,  60  Am.  St.  Kep. 
37;  Carr  v.  State,  36  Tex.  Cr.  R.  3,  34  S. 
W.  949;  Wadklns  t.  State,  58  Tex.  Cr.  R. 
110,  124  S.  W.  950,  137  Am.  St.  Rep.  922, 
21  Ann.  Cas.  566. 

Tbe  next  assignment  In  appellant's  brief 
Is  that  the  court  erred  In  not  giving  per- 
emptory instrnctlona  As  the  evidence  for 
the  state  would  support  the  verdict,  there 
was  no  error  In  refusing  such  Instmctlona. 

[3-i]  The  Indictment  charged  that: 

"Then  and  there  in  op«n  session,  in  and  dur- 
ing the  trial  ot  a  civil  case  then  pending  in  said 
Justice  court,  styled :  'Stephen  Bishop  v.  H. 
W.  Bunker,  No.  346,'  in  which  said  suit  and 
trial  thereof  the  said  Stephen  Bishop,  as  plain- 
tiff, bad  sued  and  was  suing  the  said  H.  W. 
Bunker  as  defendant,  for  a  balance  of  about  $77 
then  due  and  past  due  and  unpaid  as  principal, 
interest,  and  attorney's  fees,  upon  the  said 
note  hereinbefore  described;  and  when  tbe  said 
H.  W.  Bunker  so  passed  and  introduced  the 
said  check  as  true  as  aforesaid,  to  the  said  jus- 
tice court  as  aforesaid,  he,  the  said  H.  W. 
Bunker,  did  then  and  there  willfully  and  fraud- 
nlently  and  knowingly  intend  that  the  said 
check  should  purport  and  appear  to  be,  and 
should  be  admitted  In  evidence  in  said  trial  of 
the  said  case,  in  favor  of  himself  and  against 
tbe  said  Stephen  Bishop,  as  evidence  of  tbe 
payment  by  the  said  H.  W.  Bunker  to  the  said 
Stephen  Bishop  of  the  sum  of  $50  as  a  part 
of  and  upon  the  said  note  and  as  evidence  of  the 
receipt  by  tbe  said  Stephen  Bishop  from  the  said 
H.  W.  Bunker  of  tbe  said  sum  of  $50  as  a 
part  payment  of  and  upon  the  said  note,  and 
ra  fact  the  said  checlc  was  so  admitted  and  re- 
ceived in  evidence  in  said  trial  of  said  case  in 
said  justice  court  for  the  said  purposes,  when 
the  said  check  was  false  and  forged  by  altera- 
tion in  the  particular  hereinbefore  alleged,  and 
the  said  H.  W.  Bunker  then  and  there  well 
knew  same  was  false  and  forged,  as  hereinbe- 
fore alleged,  when  he  so  passed  and  introduced 
tbe  same  as  evidence  as  aforesaid;  and  in  so 
altering  and  passing  the  said  check,  as  afore- 
said, the  said  H.  W.  Bunker  did  then  and  there 
and  thereby  willfully  and  fraudulently  intend 
that  the  said  check,  so  made,  indorsed,  stamp- 
ed, and  altered  as  aforesaid,  should  diminish, 
discharge,  and  defeat  tbe  pecuniary  obligation 
of  the  said  H.  W.  Bunker  which  existed  by 
reason  of  the  execution  and  delivery  of  the  said 
note  to  the  amount  of  $50,  and  tbe  said  altera- 
tion and  passing  of  tbe  said  check  was  done  and 
made  in  such  manner  as  that  the  said  check,  so 
altered  as  aforesaid  (if  tbe  said  alteration  had 
been  legally  made),  would  have  diminished,  dis- 
charged, and  defeated  tbe  pecuniary  obligation 
of  the  said  H.  W.  Bunker  which  existed  and 
was  created  by  reason  of  the  execution  and 
delivery  of  the  said  note  as  aforesaid,  to  the 
amount  of  $50." 

The  contention  first  made  is  that  there  Is 
no  gnch  court  known  as  the  "justice  court." 
The  court  beld  by  the  justice  of  the  peace 
under  authority  of  tbe  Constitution  and  laws 
of  this  state.  Is  known  and  generally  called 
the  "justice  court";  no  other  court  Is  so 
called,  and  It  was  a  sufficient  designation  of 
the  court. 

It  Is  also   contended   that   the  evidence 

shows  that  appellant  banded  tbe  check  to 

bis  attorney  and  be,  tbe  attorney,  offered 

it  in  evidence,  and  It  would  be  tbe  attorney 
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passing  It,  If  any  one  was  gnllty.  Artlde 
77  of  tbe  Penal  Code  provides  that  if  one 
cause  an  innocent  agent  to  commit  an  of- 
fense, be  becomes  the  prlndpaL  There  is  no 
evidence  that  tbe  attorney  knew,  or  even 
suspicioned,  the  check  was  forged  when  be 
offered  it  in  evidence,  while  the  evidence 
amply  shows  that  appellant  knew  that  fact 
when  be  banded  It  to  his  attorney ;  that  ap- 
pellant took  tbe  stand  and  testified  to  the 
genuineness  of  tbe  check,  and  that  be  bad 
given  it  to  Mr.  Bishop  in  1914,  at  the  depot 
It  was  the  act  ot  appellant  and  not  the  at- 
torney.   Ellis  v.  State,  22  S.  W.  678. 

It  Is  also  contended  that  as  tbe  Indictment 
charged  that  tbe  First  State  Bank  was  In- 
corporated, it  was  necessary  to  prove  that 
allegation.  This  court  has  held  adversely 
to  appellant's  contention.  White  v.  State, 
61  Tex.  Cr.  R.  498, 135  S.  W.  663.  The  indict- 
ment did  not  allege  that  the  Instrument 
was  passed  on  the  corporation,  but  on  an- 
other. Reeseman  v.  State,  58  Tex.  Cr.  R. 
430,  128  S.  W.  1126,  and  cases  dted  in  Davis 
V.  State,  70  Tex.  Cr.  R.  253,  166  S.  W.  1171. 

[S-l]  Tbe  only  assignment  in  tbe  brief 
is  that  tbe  court  erred  in  admitting  evi- 
dence of  tbe  loss  of  tbe  check  and  other  pa- 
pers, and  evidence  that  defendant  bad  been 
tried  in  another  case.  Appellant  in  his 
brief  did  not  further  specify,  but  this  we 
suppose  would  call  in  review  tbe  various  bills 
of  exceptions.  Under  tbe  circumstances,  tbe 
fact  that  appellant  bad  been  tried  in  an- 
other case  (the  result  not  being  shown)  was 
admitted  in  evidence  would  not  present  er- 
ror. Tbe  record  shows  that  at  tbe  close  of 
the  former  trial,  the  state  requested  tbe 
court  to  send  out  with  the  jury  the  check, 
note,  and  other  justice  court  papers.  Ap- 
pellant opposed  this  being  done,  and  bis  ob- 
jection was  sustained.  Tbe  Judge  then  took 
all  the  justice  court  papers,  including  the 
note  and  check  on  bis  desk.  Upon  announce- 
ment for  trial  In  this  case,  tbe  papers  could 
not  be  found.  Appellant  objected  to  sec- 
ondary evidence  of  tbe  contents  of  tbe  note 
and  check,  and  It  then  became  incumbent 
upon  the  state  to  show  the  location  of  tbe 
papers  tbe  last  time  they  were  seen,  tbe 
search  made  for  said  papers,  and  the  loss 
of  the  papers  to  render  secondary  evidence 
of  the  contents  admissible;  and,  when  it  bad 
shown  this,  then  secondary  evidence  of  the 
contents  of  tbe  papers  became  admissible, 
and  tbe  court  did  not  err  in  so  holding.  In 
Haun  v.  State,  13  Tex.  App.  383,  in  which 
the  court  was  discussing  the  loss  of  tbe  note 
in  a  forgery  case.  Judge  Willson,  speaking 
for  tbe  court,  beld: 

"In  treating  upon  this  subject  Mr.  Oreenleaf 
says :  'If  tbe  instrument  is  lost,  the  party  is  re- 
quired to  give  some  evidence  that  such  a  paper 
once  existed,  though  slight  evidence  is  sufficient 
for  this  purpose,  and  that  a  bona  fide  and  dili- 
gent search  has  been  unsuccessfully  made  for  it 
in  the  place  where  it  was  most  likely  to  be 
found,  if  the  nature  of  the  case  admits  such 
proof.  •  •  •  What  degree  of  diligence  in  the 
search  is  necessary  is  not  easy  to  define,   as 
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each  CAM  depends  much  on  its  peculiar  circum- 
stances. *  *  *  But  it  seems  that  in  gener- 
al the  party  is  expected  to  show  that  he  has  in 
good  faith  exhausted,  in  a  reasonable  degree, 
all  the  sources  of  information  and  means  of 
discovery  which  the  nature  of  the  case  would 
naturally  suggest,  and  which  were  accessible  to 
him.'  1  Greenl.  Ev.  f  558.  If  the  proof  estab- 
lishes a  reasonable  presumption  of  the  loss  of 
the  instrument,  it  is  held  to  be  sufficient  to  ad- 
mit secondary  evidence  of  it.  Cheatham  v.  Rid- 
dle, 8  Tex.  162.  And- the  question  as  to  wheth- 
er or  not  a  basis  has  been  made  to  let  in  sec- 
ondary evidence  is  a  question  addressed  to  the 
discretion  of  the  trial  judge,  which  the  court 
will  not  revise,  except  in  a  case  of  manifest 
error.     Mays  v.  Moore.  13  Tex.  85." 

It  was  under  such  circumstances  the  fact 
that  appellant  had  been  tried  In  another  case 
was  elicited,  and  under  the  rule,  requiring 
that  the  lost  paper  be  traced  to  its  last  cus- 
todian, the  evidence  to  show  tbe  diaracter 
of  search  made  therefor,  that  it  could  not  be 
found,  and  all  evidence  tending  to  show  those 
facts  became  admissible.  Tbe  disposition  of 
it,  if  known,  may  also  be  shown.  The  court 
opened  the  door  rather  wide  in  admitting 
evidence  to  show  the  loss  of  those  papers, 
but,  as  appellant  was  contesting  the  admissi- 
bility of  secondary  evidence  of  the  contents 
of  the  instruments,  his  objections  being  that 
the  evidence  as  given  was  insufficient  to  per- 
mit secondary  evidence,  the  broadness  of  the 
inquiry  was  due  to  such  Insistence,  and  he 
will  not  now  be  heard  to  complain.  All  the 
evidence  admitted  went  to  eOiow  that  the 
clerk  was  keeping  the  papers ;  had  delivered 
them  to  the  judge  when  tbe  question  of 
whether  the  Jury  In  the  former  case  would 
be  permitted  to  take  them  with  them  was  be- 
ing discussed,  the  disposition  made  of  the 
papers  by  the  judge,  their  loss  and  the  effort 
and  search  made  for  them,  and  the  probable 
disposition  of  the  papers,  placing  them  be- 
yond the  reach  of  the  court — in  fact,  in  pos- 
session of  the  defendant.  It  has  always  been 
held  that  when  a  written  instrument  is  shown 
to  be  in  possession  of  a  defendant,  if  he  de- 
clines to  produce  it  upon  notice  to  do  so,  then 
secondary  evidence  of  its  contents  is  admissi- 
ble. This  disposes  of  appellant's  bills  of  ex- 
ceptions Nos.  3,  4,  5,  8,  9,  11,  14,  15,  16,  18, 
and  19  as  they  all  relate  to  tbe  introduction 
of  the  secondary  evidence  of  the  contents  of 
the  check  and  note  and  proof  of  the  loss  and 
search  made  for  such  pai>ers. 

[Ill  His  first  bill  of  exceptions  relates  sole- 
ly to  the  question  that  the  instrument  upon 
which  the  charge  of  forgery  is  predicated  is 
not  such  an  instrument  upon  which  forgery 
can  be  charged.  We  have  already  discussed 
this  question.  In  the  second  bill,  it  is  shown 
that  at  the  beginning  of  the  trial,  appellant 
presented  a  written  motion  requesting  the 
court  to  instruct  the  officers  to  return  to  him 
the  check  In  question,  alleging  that  it  was  his 
property.  As  appellant  had  introduced  the 
check  in  evidence  in  tbe  Justice  court,  filed  it 
with  the  papers  in  that  cause,  and  the  dis- 


trict court  had  obtained  possession  of  It 
from  the  Justice  of  tbe  peace  by  a  subpoena 
duces  tecum,  there  was  no  error  in  the  court 
refusing  to  instruct  the  officers  to  return  tbe 
check.  Legal  possession  had  been  obtained 
of  it,  and  the  court  had  the  right  to  hold  it 
until  the  case  was  disposed  of. 

BUls  6,  7, 12, 13,  20,  21,  24,  and  2B  are  not 
in  the  record,  and  we  must  presume  tliey 
were  not  approved. 

[11-13]  It  was  permissible  to  be  shown  by 
the  (^cers  of  the  bank  that  a  check  for  $50 
from  appellant  to  Stephen  Bishop  had  been 
paid,  when  the  memorandum  was  introduced 
so  showing,  on  March  22,  1912,  and  also  per- 
missible to  show  that  no  such  transaction 
bad  taken  place  at  any  time  from  March  13, 
1914,  to  March  22,  1914,  inclusive,  and  bUl 
No.  16  presents  no  error.  When  api>ellant 
questioned  the  accuracy  of  the  "loose-leaf 
ledger  system"  of  bookkeeping,  it  was  per- 
missible for  the  state  to  show  by  the  bank 
officers  that  it  was  a  correct  system  and  in 
general  use;  and  bill  No.  17  presents  no  er- 
ror. This  disposes  of  all  the  bUls  relating  to 
the  introduction  of  testimony. 

In  bills  Nos.  22,  23,  and  26  appellant  com- 
plains of  the  remarks  of  the  prosecuting  offi- 
cers. In  the  first  bill  it  Is  shown  that  the 
district  attorney  had  said  that  the  appellant 
had  committed  "perjury"  In  the  Justice  court 
When  the  remark  was  objected  to,  it  was 
withdrawn,  and  the  district  attorney  stated 
to  the  jury  he  meant  forgery.  The  other 
remarks  were  legitimate,  and  were  not  even 
an  indirect  reference  to  defendant's  failure 
to  testify. 

[14]  Tbe  fact  that  the  court  pennitted  a 
special  Judge  in  another  case  to  take  the  oath 
and  enter  an  order  in  such  case  during  an 
intermission  in  the  trial  of  this  case  presents 
no  error. 

[II]  We  have  carefully  reviewed  the  ex- 
ceptions to  tbe  charge  of  tbe  court  as  given, 
and  such  exceptions  present  no  error.  The 
court's  charge  was  full,  explicit,  and  prop- 
erly presented  tbe  law  of  the  case  as  ap- 
plicable to  passing  a  forged  instrument,  and 
under  such  circumstances  it  was  not  neces- 
sary to  give  either  of  tbe  special  charges  re- 
quested. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.  There  are  several  reversi- 
ble errors  in  the  record. 


STACY  V.  STATE.     (No.  3425.) 

(Court  of  Criminal  Appeals  of  Texas.     April 

21,  1915.     On  Motion  for  Rehearing, 

June  2,  1915.) 

1.  Criminal  Law  <S=>586  —  Continuance — 
Discretion  or  Codrt. 

Accused  is  not  entitled  as  a  matter  ot  right 
to  a  continuance,  but  the  truth  of  his  applica- 
tion  therefor,   as   well   as    the   merits  of   the 
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groanda  and  Its  tmSdtmcj,  is  addressed  to  the 
soDUd  discretion  of  the  court. 

[Ed.    Note. — ^For    other    cases,    see    Criminal 
Law,  Cent  Dig.  S  1311;    Dec.  Dig.  <8=>686.] 

2.  Grikihai.  Law  «=>698  —  Contikuanck — 

Dtligence. 

To  entitle  accused  to  a  continuance  for  an 

abaent  witness,  be  must  affirmatively  show  due 

diligenGe  to  procure  the  attendance  of  such  wlt- 


[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  §{  1335-1341;  Dec.  Dig.  «=» 
59&] 

3.  Gbikinai.  Law  «=:>596  —  Continuancb — 
Absent  WrrNEsa — Diuokncx. 

A  continuance  for  absence  of  a  witness 
testifying  at  the  examining  trial  held  on  May 
8th  IS  properly  denied  for  lack  of  diligence, 
where  accused  was  bound  over  for  murdei-  and 
denied  bail,  and  no  application  for  process  for 
such  witness  was  made  until  October  19tfa, 
seven  days  before  the  date  set  for  the  trial  of 
the  indictment  found  against  him,  bis  attorneys 
knowing  the  facts  and  residing  near  the  witness. 
and  that  the  attorneys  claimed  that  they  did 
not  know  that  the  case  was  set  for  trial  would 
be  BO  ezcaae. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1335-1341;  Dec.  Dig.  «=» 
S9&] 

4.  CsnaifAL  Law  <S=9596  —  Cohtinuancb — 
dllioenck  —  i88uancs  of  pbock88  bt 
State. 

In  view  of  Pm.  Code  1911,  art  1677,  for- 
bidding the  issuance  of  more  than  one  sub- 
poena for  a  witness  and  giving  defendant  the 
benefit  of  the  action  of  the  state  in  "serving" 
process  on  a  witness,  that  defendant  failed  to 
look  up  a  witness,  for  the  absence  of  whom 
a  contiunance  was  asked,  because  the  state  had 
"issued"  a  subpona,  would  not  excuse  lack  of 
diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {{  1335-1341;    Dec.  Dig,  «=» 

5.  Cbiminai.  Law  «=>603  —  Cohthtuancb — 
Apfucatiow. 

An  application  for  a  continuance  must 
state  the  residence  of  the  witness,  and,  when  it 
states  that  a  witness  is  temporarily  absent, 
it  should  state  how  long  he  has  been  so  absent, 
and  when  he  left  the  county  of  his  residence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i§  1348-1361;  Dec.  Dig.  «=> 
60S.] 

6.  CBnnNAL  Law  ^s>597  —  Continuance  — 
Absent  "WrrNEsa— Thuth  of  Testimony. 

An  application  for  a  continuance  is  prop- 
erly overruled,  when,  in  connection  with  the 
evidence  adduced  on  the  trial,  it  is  apparent 
that  the  proposed  absent  testimony  would  not 
probably  be  true. 

[£>L  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §{  1331,  1332 ;  Dec.  Dig.  <S=» 
59T.J 

7.  CBimNAL  Law  4=s>585,  817— Affeal-'Rk- 

VIEW   —   DlBCBETION  —  CONTIItTJAACB— New 

Tbiai- 

^e  court  on  appeal  will  not  reverse  a  judg- 
ment refusing  a  continuance  and  the  overrul- 
ing of  a  motion  for  new  trial  based  upon  the 
application  for  a  continuance,  unless  it  ap- 
pears from  the  evidence  adduced  at  the  trial 
that  the  proposed  absent  testimony  was  rele- 
vant, material,  and  probably  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  1311,  1323-1327,  2161, 
2162;    Dec  Dig.  «=>595,  917.1 


8.  Cbiuinai,  Law  *=»597  —  CoRTnroANCE — 

Mobie;  Favobabix  JtiDoiasNT. 

A  judgment  refusing  a  continuance  for 
absence  of  a  witness  will  not  be  reversed  unless 
it  is  probable  that,  if  the  absent  testimony  had 
been  before  the  jury,  a  verdict  more  favorable 
to  defendant  would  have  resulted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law   Cent  Dig.  f{  1331,  1332;    Dec.  Dig.  «=» 

9.  WiTNESBEs  «=>286  — Wife  as  Witne»8  — 

CBOSS-EXAUINATIOir. 

In  a  prosecution  for  murder,  defendant's 
wife  testifying  to  the  identity  of  a  knife  found 
near  deceased's  body,  and  as  to  a  threat  made 
by  deceased,  may  be  cross-examined  in  reference 
thereto. 

[Ed.  Note. — For  other  caaea,  see  Witnesses, 
Cent.  Dig.  S§  907-912,  914r-920,  922;  Dec  Dig. 
<8=>2e6.] 

On  Motion  for  Rehearing. 

10.  HouiciDE    «=>158,    1G6  —   Evidence   — 
Thbeats — Motive. 

In  a  prosecution  for  murder,  evidence  that 
accused  made  love  to  deceased  s  fiancee  and 
said  that  he  would  kill  her  lover,  and  that  he 
asked  another  whether  the  two  were  going  to 
be  married  and  made  a  bet  that  they  would  not, 
is  admissible  to  show  motive,  malice,  intent, 
and  threats. 

[Ed.  Note.— For  otlier  cases,  see  Homicide, 
Cent  Dig.  K  293-296,  320-331 ;  Dec  Dig.  «=> 
168,  166.] 

IL  Homicide   «=»300  —  iNSTBDCXHwa— Sitr- 
Defense. 

Where,  in  a  prosecution  for  murder,  the 
evidence  shows  that,  at  the  time  of  the  killing, 
a  brother  was  not  aiding  or  encouraging  de- 
ceased in  any  attack  upon  accused,  though  h« 
had  theretofore  been  cursing  accused  for  a 
grievance,  an  instruction  as  to  his  right  of 
self-defense  as  against  sudi  brother  was  annec- 
essary, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S|  614,  616-620,  622-630 ;  Dec.  Digl 
«=»300.] 

12.  Homicide  <S=9l09-SELF-DErENSE  —  AiD- 

BBS   AND   ABETTOBS. 

Where  an  attack  is  made  upon  an  aocnsed 
by  two  persons,  they  both  being  present,  or  by 
one  person  when  the  other  is  present,  in  auy 
way  aiding  or  encouraging  the  attack,  accused 
can  defend  himself  against  both  as  well  as  ei- 
ther. 

[Ed.   Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  K  138,  139;  Dec.  DJg.  «s»m] 
Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Lee  Stacy  was  convicted  of  murder,  and  he 
appeals.     Afllnned. 

D.  Moore,  of  Aquilla,  Morrow  &  Morrow, 
ot  HlUsboro,  and  Taylor  &  Forrester,  of 
Waco,  for  appellant  C.  C.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

PRHNDERGAST,  P.  J.  Appellant  was  con- 
victed of  the  murder  of  bis  17  year  old  step- 
son— the  son  of  bis  wife — and  his  punishment 
assessed  at  99  years  In  the  penitentiary. 

These  persons  and  many  others  were  at- 
tending a  dance.  The  killing  occurred  about 
midnight  May  7, 1914.  It  was  a  bright,  cloud- 
less, moonlight  night,  with  the  moon  about 
full.     The  parties  were  out  In  the  open  a 
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short  distance  from  tbe  house,  with  quite  a 
number  of  itersons  out  there  In  Edght  and  tn 
bearing.  The  state  introduced  three  eyewit- 
nesses. Appellant  Introduced  no  eyewitness 
except  himself.  His  defense  wcui  self-de- 
fense. The  testimony  by  the  state  makes  a 
dear  case  of  murder  and  disproved  appel- 
lant's defense.  His  testimony  alone  would 
tend  to  show  self-defense.  We  see  no  neces- 
sity of  reciting  the  evidence. 

Appellant's  main  contention  seems  to  be  the 
claimed  error  of  the  court  in  overruling  his 
jnotions  for  a  continuance  for  the  absence  of 
Lum  Hardin,  wlilch  we  will  first  discuss. 

In  order  to  properly  discuss  this  question, 
we  will  state  the  law  and  the  evidence  appli- 
-cable  thereto.  In  doing  this,  no  reflection  is 
intended  upon  appellant  or  any  of  his  attor- 
neys. We  merely  discuss  the  question  and 
the  evidence  as  developed  by  the  record. 

The  record  herein  and  of  this  court  show 
that  the  Justice  of  the  peace  at  Aqullla,  in 
Hill  county,  near  where  the  homicide  occur- 
red, the  next  day  thereafter,  held  an  exam- 
ining trial  upon  which  he  denied  appellant 
ball  and  properly  committed  him  to  the  cus- 
tody of  the  sheriff  of  the  county ;  that  sever- 
a1  days  thereafter  he  applied  to  the  district 
Judge  for  a  writ  of  habeas  corpus,  which  was 
granted,  and  upon  bearing  by  the  district 
Judge  he  on  June  1. 1914,  denied  bail  and  like- 
wise properly  remanded  appellant  to  the  cus- 
Xody  of  the  sheriff.  Appellant  appealed  from 
this  Judgment  of  the  district  Judge  to  this 
court,  which  affirmed  the  Judgment  (168  S.  W. 
1199),  all  thereby  showing  that  it  was  a  mur- 
der case  In  which  the  death  penalty  might 
likely  be  inflicted,  of  which,  of  course,  appel- 
lant and  all  of  his  attorneys  had  knowledge^ 
Appellant  has  been  confined  in  Jail  at  Hllls- 
boro,  the  county  seat  of  Hill  county,  contin- 
uously from  the  time  the  Justice  of  the  peace 
first  denied  him  balL  The  grand  Jury  of  Hill 
«ounty  duly  indicted  him  September  17, 1914, 
at  the  term  of  court  for  said  county  which 
began  on  the  first  Monday  in  September.  He 
was  duly  served  with  a  copy  of  the  indict- 
ment on  September  23d.  In  due  time,  as  was 
customary,  the  Judge  set  the  criminal  docket 
On  September  25th,  the  Judge  set  this  case 
for  trial  for  October  19th  and  ordered  a  spe- 
cial venire  for  that  date.  The  special  venire 
must  have  been  for  quite  a  number  of  venire- 
men. 

Two  of  appellant's  attorneys,  Messrs.  Mor- 
row &  Morrow,  lived  at  Hillsboro.  Judge 
Morrow  of  this  firm,  however,  was  at  Austin 
tn  attendance  on  the  State  Senate,  of  which 
he  was  a  member,  until  October  15,  1914. 
Two  others,  Messrs.  Taylor  tc  Forrester,  at 
Waco.  Mr.  Forrester  said  they  relied  on  Mr. 
Moore  to  procure  process  for  witnesses.  And 
the  other  Mr.  Moore  lived  at  Aqullla,  some 
16  or  18  miles  southwest  from  Hillsboro  in 
Hill  county,  near  which  the  homicide  occur- 
red. Appellant  at  no  time  personally  applied 
for  any  process  whatever  for  any  witness. 
Tbe  first  time  that  any  of  appellant's  attor- 


neys applied  for  process  was  on  October  14, 

1914 — 19  days  after  the  case  had  been  set  for 
trial  and  the  special  venire  ordered,  and  only 
4  days,  exclusive  of  the  day  on  which  the 
process  was  Issued  and  the  case  set  for  trial, 
before  the  case  was  to  be  tried. 

[1,2]  It  is  the  settled  law  of  this  state, 
both  by  statute  and  all  the  dedalons,  that  an 
accused  is  not  entitled  as  a  matter  of  right  to 
a  continuance ;  that  the  truth  of  his  applica- 
tion therefor,  as  well  as  the  merits  of  the 
ground  and  Its  sufficiency,  is  addressed  to  the 
sound  discretion  of  the  trial  court.  It  is  also 
statutory,  as  well  as  In  accordance  with  the 
decisions,  that  before  an  accused  can  get  a 
continuance  he  must  affirmatively  show  that 
he  has  used  due  diligence  to  procure  the  at- 
tendance of  his  claimed  absent  witnes& 

Judge  White  says: 

"Diligence  In  securing  the  attendance  of  a 
witness  is  in  the  highest  degree  essential;  and 
the  continuance  Bhould  invariably  be  refused 
when  the  want  of  diligence  amounts  to  pure 
negligence.  Greenwood  v.  State,  9  Tex.  App. 
63a"     Section  600,  White's  Ann.  C  O.  P. 

"Continuance  is  properl;^  refused  always 
where  there  is  a  want  of  diligence.  O'Neal  v. 
State,  14  Tex.  App.  582;  Hart  v.  State,  14 
Tex.  App.  657;  Childers  v.  State,  16  Tex. 
App.  524;  Hawkins  v.  State,  17  Tex.  App. 
593  [50  Am.  Rep.  1*29] ;  Timbrook  v.  State,  18 
Tex.  App.  1;    Barrett  v.  State,  18  Tex.  App. 


64;    Bond  v.  State,  20  Tex.  App.  421;   Moseley 
v.   State,   26  Tex.   App.   515  [8   S.   W.   652] 
Stegall  T.  State,  32  Tex.  Cr.  R.  100  [22  S.  W. 


146,  40  Am.  St.  Bep.  761];  Underwood  v. 
State,  88  Tex.  Cr.  R.  193  [41  a  W.  6181: 
Henry  v.  State,  88  Tex.  Cr.  R.  306  [42  S.  W. 
559]." 

This  court,  in  Skipworth  v.  State,  8  Tex. 
App.  139,  said: 

"The  law  requires  of  the  defendant  a  rigid 
compliance  with  the  exact  terms  prescribed  for 
such  applications,  and  if  there  is  a  lack  of 
diligence,  apparent  from  the  application  or  oth- 
erwise, *  *  *  ita  mandate  u  inexorable  and 
the  tnal  must  proceed." 

In  Walker  t.  State,  13  Tex.  An).  647,  44 
Am.  Rep.  716,  note,  this  court  said: 

"We  know  of  no  rule  of  law  w^hich  requires 
the  state  to  show  a  want  of  diligence  in  op- 
position to  a  continuance.  It  devolves  upon 
the  defendant  to  show,  affirmatively  and  dis- 
tinctly, that  be  has  used  all  the  diligence  to 
obtain  his  witness  required  by  law." 

In  liOng  V.  State,  17  Tex.  App.  129,  this 
court  said: 

"The  onus  is  upon  the  defendant  to  estab- 
lish the  exercise  of  diligence  in  support  of  an 
application  for  a  continuance.  •  •  •  The 
burden  is  upon  the  party  seeking  a  continuance 
to  show  himself  entitled  to  it  by  definite,  ex- 
act and  certain  averments."  ' 

In  Massie  v.  State,  30  Tex.  App.  «7,  16  S. 
W.  770,  this  court  said: 

"Neither  will  this  court  nor  tbe  trial  court 
supply  by  inference  and  presumption  allega- 
tions not  contained  in  an  application  for  a 
continuance  which  should  be  stated  therein. 
The  application  must  be  complete  within  and 
of  itaelf  In  order  to  require  this  court  to  say 
it  was  erroneously  refused.  Presumption,  when 
indulged,  will  and  must  be  in  favor  of  toe  rul- 
ings of  the  court  in  reference  to  the  matter 
complained  of,  and  not  against  same." 

The  record  herein  shows  that  said  witness 
Lum  Hardin  testified  In  said  examining  trial 
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on  May  8tb.  A  statement  of  his  testimony 
yna  then  made  In  writing,  signed  and  sworn 
to  by  him.  Appellant  and  some,  If  not  ell, 
of  bis  attorneys,  knew  this  all  the  time. 

[3]  Appellant  made  his  first  application  for 
a  continuance  on  October  19tb  when  the  case 
was  called  for  triaL  Up  to  that  time,  his 
application  and  the  record  fall  to  show  that 
he,  or  any  of  his  attorneys,  used  any  effort 
whatever  to  ascertain  the  whereabouts  of 
said  witness.  Inferentlally,  at  least,  the 
record  and  said  application  indicate  that 
neither  appellant  nor  any  of  his  attorneys 
made  any  effort  whatever  to  locate  said  wit- 
ness, or  to  aid  or  direct  the  officers  where 
b>  find  him.  The  record  does  not  inform  us 
who  said  witness  Hardin  is — ^whether  a 
young  or  an  old  man,  married  or  single,  per- 
manently located  or  a  transient.  It  simply 
shows  that  at  the  time  of  the  homicide  he 
resided  in  the  neighborhood  where  it  occur- 
red. It  does  not  show  Iiis  business,  occupa- 
tion, or  avocation. 

[4]  The  record  and  application  show  that 
for  the  first  time,  on  October  14th,  Mr. 
Moore,  one  of  appellant's  attorneys,  applied 
to  the  clerk  at  that  late  date  for  a  subpoena 
for  said  Hardin,  and  other  witnesses;  that 
the  clerk  at  first  Included  Hardin's  name  in 
the  subpoena  with  the  other  witnesses,  but 
then,  recalling  that  he  had  on  September 
SOth,  at  the  Instance  of  the  state,  issued  a 
subpcena  for  said  witness  in  which  was  In- 
cluded several  others,  he  thereupon  so  in- 
formed Mr.  Moore  and  erased  Hardin's  name 
from  the  subpoena.  Mr.  Moore  acquiesced 
In  this.  The  clerk  was  doubtless  attempting 
to  act  under  article  1577,  P.  C,  which  pre- 
scribes: 

"It  shall  be  unlawful  for  the  clerk  of  any 
district  court,  after  a  witness  in  a  felony  case 
has  been  served  with  a  subpcena  or  an  attach- 
ment, to  issue  any  other  or  further  process 
for  said  witness,  except  upon  the  order  of  the 
prefdding  judge,  made  upon  application  to  him 
for  that  purpose.  When  a  witness  has  been 
served  with  process  by  one  party,  it  shall  inure 
to  the  benefit  of  the  opposite  party,  in  case 
he  should  need  said  witness;  and,  as  far  as 
practicable,  the  clerk  shall  include  in  one  pro- 
cess the  names  of  all  witnesses  for  the  state 
and  defendant;  and  snch  process  shall  show 
that  the  witnesses  are  summoned  for  the  state 
and  defendant.  Any  district  clerk  who  shall 
violate  the  provisions  of  this  law  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  punished  by  a 
fine  of  not  less  than  ten  nor  more  than  one  hun- 
dred dollars." 

It  will  be  clearly  seen  by  this  that  the 
derk  is  forbidden  to  Issue  another  subpoena 
for  a  witness  only  when  that  witness  has  al- 
ready "been  served  with  a  subpcena."  Even 
then,  upon  application  to  the  Judge,  appel- 
lant or  his  attorneys  could  have  bad  anoth- 
er subpoena  issued  for  this  same  witness. 
Surely,  the  appellant  and  his  attorneys  are 
presumed  to  know  this  law,  and,  if  they  had 
not  been  satisfied  then  with  the  process  that 
had  been  issued  at  the  instance  of  the  state 
for  said  witness,  they  should  have  applied  to 
the  Judge  and  have  procured  another  sub- 


poena for  him.  It  cannot  be  held  that  ap- 
pellant, under  the  circumstances,  was  depriv- 
ed of  process  for  his  witness.  If  the  clerk 
was  mistaken,  the  appellant  and  his  attor- 
neys knew  it.  The  law  did  not  prohibit  him 
from  getting  another  subpcena,  unless  be  had 
actually  been  served  with  a  prior  subpoena. 
In  this  Instance,  he  bad  not  only  not  been 
served  at  that  time,  but  was  not  served  at 
any  other  time.  Upon  application  to  the 
Judge,  which  would  have  taken  practically 
but  a  short  time,  he  could  have  secured  an- 
other subpoena,  if  he  wanted  It,  even  If  the 
witness  had  been  served,  but  especially  as  he 
bad  not  been  served.  Instead  of  resorting 
to  the  proceedings  clearly  authorized  by  law, 
he  elected  to  abide  by  the  process  the  state 
bad  bad  previously  i^ed  for  the  witness  as 
a  state's  witness. 

But  it  Is  claimed  by  appellant  and  his  at- 
torneys that  they,  and  neither  of  them,  knew 
that  the  court  had  on  September  26th  set  the 
case  for  trial  on  October  19th,  and  they  claim 
that  they  nor  either  of  them  heard  or  knew 
of  this  until  about  the  time  Mr.  Moore  ap- 
plied for  said  subpoena  on  October  14th.  In- 
stead of  this  being  an  excuse  for  not  apply- 
ing for  process  earlier,  it  but  emphasizes  the 
negligence  In  the  premises  and  shows  a  total 
lack  of  diligence  In  even  applying  for  pro- 
cess, much  less  having  it  served.  They  all 
knew  the  court  was  in  session;  they  all 
doubtless  knew  that  appellant  had  been  in- 
dicted and  served  with  a  copy  of  the  Indict- 
ment on  September  23d ;  they  all  knew  that 
almost  necessarily  the  case  mnst  at  once  be 
set  for  trial  and  a  special  venire  ordered  and 
issued.  By  their  own  showing  they  knew 
that  the  docket  for  the  trial  of  criminal  cas- 
es would  be  set  for  the  week  earlier  than  Oc- 
tober 19th,  or  in  no  contingency  later  than 
October  19th.  It  was  their  business  to  know 
what  the  court  was  doing  In  open  court  about 
said  case  and  the  setting  thereof.  The  slight- 
est diligence  by  any  or  either  of  them  would 
have  disclosed  the  knowledge  of  the  setting 
of  said  case  and  the  proceedings  therein.  If 
they  had  sought  to  obtain  It.  As  shown,  two 
of  his  attorneys  were  residents  of  Hillsboro 
where  the  court  was  in  session,  though  Judge 
Morrow  was  not  there  as  stated.  The  others 
lived  at  the  points  Indicated.  Everyone 
knows  that  the  telephone,  the  telegraph,  and 
United  States  mails  could  be  used  any  day, 
practically  any  hour  of  the  day,  to  have  as- 
certained these  facts  or  any  of  them;  but 
they  failed  to  show  that  they  availed  them- 
selves of  any  of  these  means  to  ascertain 
any  of  these  facts,  notwithstanding  appellant, 
and  they,  knew  that  be  would  be  tried  at 
that  term  of  court;  that  it  was  their  busi- 
ness and  duty  to  look  after  the  case  and 
prepare  it  promptly  in  bis  behaU  for  trial. 

[6]  Again,  Judge  White,  in  section  599  of 
bis  Ann.  C.  C.  P.,  says: 

"An  application  for  continaance  must  state 
the   residence   of   the   witness;    and   when    it 
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states  tbat  »  witness  is  temporarily  absent  It 
should  state  bow  long  he  had  been  so  absent, 
and  when  be  left  tbe  county  of  his  residence. 
Dove  V.  State.  36  Tex.  Cr.  R.  105  [35  S.  W. 
6481;  Vanwey  v.  State,  41  Tex.  639;  Wolf 
V.  SUte,  4  Tex.  App.  332;  Tbomas  t.  State, 
17  Tex.  App.  437;  C!olton  v.  State,  7  Tex. 
App.  50.  Where  the  application  for  continn- 
ance  did  not  show  at  wnat  time  the  defend- 
ant ascertained  that  tbe  witness  was  a  resi- 
dent of  the  county  to  which  he  had  a  second 
attachment  issued,  the  diligence  was  insu£S- 
cient.    Hughes  v.  State,  18  Tex.  App.  130." 

Again,  Judge  White,  in  section  602  of  his 
Ann.  C.  C.  P.,  says: 

"Tbe  fact  that  an  absent  witness  desired  by 
the  defendant  has  been  duly  aubpoenaed  by  the 
state  does  not  dispense  with  such  diligence  as 
wo;ald  entitle  defendant  to  a  continuance. 
Drake  r.  State,  5  Tex.  App.  649.  Under  pro- 
visions of  article  1577,  P.  C,  either  party 
may  avail  himself  of  process  issued  for  witness- 
es' by  the  opposite  party ;  but  the  party  relying 
for  a  continuance  on  process  issued  by  the 
adverse  party  must  be  able  to  show  that  dili- 

Sence  was  usied  by  such  opposite  party.  ♦  ♦  • 
liion  v.  State,  36  Tex.  Cr.  R.  66  [35  S.  W. 
3941;  Byrd  v.  State,  39  Tex.  Or.  R.  609  £47 
S.  W.  721]." 

Neither  the  applications  nor  the  record 
otherwise  show  that  the  state  used  any  dili- 
gence whatever  to  ascertain  the  residence  or 
whereabouts  of  the  witness  Lum  Hardin. 
All  that  is  shown  that  tbe  state  did  was 
simply  and  solely  to  have  subpoena  Issued 
for  him,  as  stated,  and  have  It  placed  in  the 
sheriff's  hands.  Apparently  the  state  was 
Indifferent  about  getting  that  particular  wit- 
ness. It  seems  to  us  the  slightest  diligence 
by  the  state  even  to  ascertain  the  where- 
abouts ot  said  witness  would  liave  suc- 
ceeded in  doing  so  in  ample  time  to  have  se- 
cured his  attendance,  and  tbe  appellant  on 
October  14th,  when  he  learned  through  his 
attorney  that  the  state  had  had  said  process 
Issued,  could  have  then  ascertained  why  he 
had  not  been  served  and  made  some  effort 
to  bunt  him  up  in  time  to  have  him  served. 

We  are  clearly  of  the  opinion  that  the  low- 
er court  ruled  correctly  In  overruling  both 
of  appellant's  applications  for  a  continuance 
because  no  diligence  was  used  to  secure  tbe 
attendance  of  said  witness. 

In  discussing  and  passing  upon  tbe  action 
of  tbe  court  in  overruling  said  applications, 
we  have  discussed  the  question  as  if  the  ma- 
teriality of  the  testimony  of  Hardin  in  ai>- 
pellant's  favor  was  conceded.  As  a  matter 
of  fact,  the  state  vigorously  contends  that 
tbe  evidence  of  the  absent  witness,  instead 
of  being  in  favor  of  appellant,  would  have 
been  against  him  decidedly.  As  stated,  a 
copy  of  his  evidence  at  the  examining  trial 
is  contained  in  tbe  application  for  a  continu- 
ance. 

Our  continuance  statute  (G.  0.  P.  art  608) 
further  provides  that,  when  an  accused's  ap- 
plication for  a  continuance  is  overruled,  "if 
It  appear  upon  the  trial  that  the  evidence  of 
tbe  witness  •  •  •  was  of  a  material  char- 
acter, and  that  the  facts  set  forth  in  said  ap- 
plication were  probably  true,  a  new  trial 
should  be  granted." 


As  stated,  said  statute  and  tbe  deddons, 
are  to  tbe  effe<-t,  as  thus  stated  by  Judge 
White: 

"The  truth,  merit  and  sufficiency  of  an  ap- 
plication therefor  are  matters  now  addressed 
to  the  sound  discretion  of  the  trial  court. 
Abrigo  V.  State,  29  Tex.  App.  143  [16  S.  W. 
408]."     Section  620. 

So  that  tbe  court,  in  acting  upon  tbe  mo- 
tion for  a  new  trial  because  of  the  overrul- 
ing of  appellant's  applications  for  a  continu- 
ance, must  consider,  and  we,  of  course,  must 
presume  he  did,  whether  a  new  trial  should 
be  granted  under  all  of  the  facts  of  tbe  case. 

[I-S]  Under  such  circumstances,  among 
others.  Judge  White  lays  down  these  rules: 

"An  application  for  continuance  will  be  held 
properly  overruled,  when,  in  connection  with 
the  evidence  adduced  on  the  trial,  it  is  ap- 
parent that  the  proposed  absent  testimony 
would  not  be  probably  true.  Carver  v.  State, 
36  Tex.  Cr.  R.  552  [38  S.  W.  183] ;  Reyons 
V.  State,  33  Tex.  Cr.  R,  143  [26  S.  W.  786, 
47  Am.  St  Rep.  25];  McKlnney  v.  State,  31 
Tex.  Or.  R.  583  [21  S.  W.  683];    Brotherton 


63  [14 _S.  W.  411]:    Wilks  v^  State,  27__Tex. 

State,  25  Tex.  App.  70  [7  S.  W.  530];   Melton 
State,  24  Tex.  App.  47  [5  S.  W.  652] ;    Par- 


App:  881  [11  S.  W.  4151;    Testard  v.  SUte, 
26  Tex.  App.  260  [0  S.  W.  888];    Peterson  v. 


ly  V.  State,  24  Tex.  App.  141  [5  S.  W.  848]; 
Henning  V.  State,  24  Tex.  App.  316  [6  S.  W. 
137] ;    Harvey  v.  State,  21  Tex.  App.  178  J17 


S.  W.  158];  Doss  v.  ^tate,  21  Tex.  App.  .,^ 
[2  S.  W.  814,  67  Am.  Rep.  618] :  Rice  v.  State, 
22  Tex.  App.  664  [3  S.  W.  791];  Murray  v. 
State,  21  Tex.  App.  466  [1  S.  W.  522] ;  Cun- 
ningham V.  State,  20  Tex.  App.  162;  Bond 
V.  State,  20  Tex.  App.  421;  Mendiola  v.  State, 
18  Tex.  App.  462 ;  Chandler  v.  State,  15  Ter. 
App.  587;  Henry  v.  State,  38  Tex.  Cr.  R. 
306  [42  S.  W.  559]."     SecUon  643. 

"The  court  on  appeal  will  not  revise  or  re- 
verse tbe  judgment  of  the  lower  court  refusing 
a  continuance  or  postponement  and  the  over- 
ruling of  the  motion  for  new  trial  based  upon, 
the  application  for  continuance  or  postpone- 
ment, unless  it  is  made  to  appear  by  the  evi- 
dence adduced  at  the  trial  that  the  proposed 
absent  testimony  was  relevant,  material,  and 
probably  true.  Roller  v.  State,  36  Tex.  Cr. 
R.  496  [38  S.  W.  441;  Lindsey  v.  State,  35 
Tex.  Cr.  R.  164  [32  S.  W.  768];  Moseley  v. 
State,  35  Tex.  Cr.  R.  210  [32  S.  W.  1042]; 
Tate  V.  State,  35  Tex.  Cr.  B.  231  [33  S.  W. 
121];  McGrath  v.  State,  35  Tex.  Cr,  B.  413 
[34  S.  W.  127,  941];  WilWns  v.  State,  35  Tex. 
Cr.  R.  525  [34  S.  W.  627] :  Waul  v.  State,  3» 
Tex.  Cr.  R.  228  [26  S.  W.  199] ;  King  v.  State, 
34  Tex.  Cr.  R.  228  [29  S.  W.  1086] ;  Clinfr 
V.  State,  34  Tex.  Cr.  R.  416  [31  S.  W.  1751; 
Wyley  v.  State,  34  Tex.  Cr.  R.  514  [31  S.  W. 
3931:  Neel  v.  State,  33  Tex.  Cr.  R.  408  [2ft 
S.  W.  726] ;  Russell  v.  State,  33  Tex.  Cr.  R. 
424  r26  S.  W.  990];  Shaw  v.  State,  32  Tex. 
Cr.  R.  155  |?2  S.  W.  588] ;  Hyden  v.  State, 
31  Tex.  Cr.  R.  401  [20  S.  W.  764] ;  Brookln 
v.  State,  26  Tex.  App.  121  [9  S.  W.  7351; 
Browning  v.  State,  26  Tex.  App.  432  [9  S. 
W.  TTOl;  Brooks  v.  State,  24  Tex.  App.  274 
[5  S.  W.  852];  Jackson  v.  State,  23  Tex.  App. 
183  [5  S.  W.  371]:  Hennessy  v.  State,  23  Tex. 
App.  340  [5  S.  W.  215] ;  Covey  v.  State,  2a 
Tex.  App.  388  [5  S.  W.  283] ;  Rice  v.  State, 
22  Tex.  App.  654  [3  S.  W.  791];  Miller  r. 
State,  18  Tex.  App.  232;  Mathews  v.  State, 
17  Tex.  App.  472;  Beatey  v.  State,  16  Tex. 
App.  421;  Wooldridge  v.  State,  13  Tex.  App. 
44S  [44  Am.  Rep.  708];  Word  v.  State,  12  "Rx^ 
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App.  174;  Clampltt  t.  State,  9  Tex.  App.  27; 
Dowdy  V.  Stote,  9  Tex.  App.  292."  Section 
617. 

"The  court  on  appeal  will  not  revene  a  judg- 
ment on  account  of  the  refusal  of  a  postpone- 
ment or  continuance  unless  in  connection  with 
the  other  evidence  adduced  on  the  trial  they 
are  impressed  with  the  conviction,  not  merely 
that  the  defendant  might  probably  have  beea 
prejudiced  in  his  rights  by  audi  ruling,  but  that 
It  was  reasonably  probable  that  if  the  absent 
testimony  had  been  before  the  jury  a  verdict 
more  favorable  to  the  defendant  would  have  re- 
sulted. Land  v.  State,  S4  Tex.  Cr.  R.  330  ^ 
S.  W.  788];  Gallagher  v.  SUte,  34  Tex.  Cr. 
R.  306  [30  S.  W.  557];  Easterwood  v.  State, 
34  Tex.  C?r.  R.  400  [31  S.  W.  294]  -.Sinclair 
V.  State,  34  Tex.  Cr.  R.  463  [30  S.  W.  1070]; 
Bluman  v.  Sute,  33  Tex.  Or.  K.  43  [21  S.  W. 
1027,  26  S.  W.  75];  Goldsmith  v.  State,  32 
Tex.  Cr.  R.  112  (22  S.  W.  405] ;  Hyden  v. 
State,  31  Tex.  Cr.   R.  401  [20   S.  W.  764Y; 


Hammond  v.  State,  28  Tex.  App.  413  [13  S. 
W.  606]:  FrisceU  ▼.  State,  30  Tex.  App.  42 
[16   S.    W.    761] ;     Prnltt   v.    State,   30  Tex. 


App.  156  [16  S.  W.  773];  ElUs  v.  State,  30 
Tex.  AiK>.  601  [18  S.  W.  139];  Browning  v. 
State,  JW  Tex.  App.  432  [9  S.  W.  7701:  Boyett 
V.  State,  26  Tex.  App.  689  [9  S.  W.  2751; 
Covey  V.  State,  23  Tex.  App.  388  [6  S.  W. 
283]:  Self  V.  State,  28  Tex.  App.  398  [13  S. 
W.  602];  Phelpa  ▼.  State,  16  Tex.  App.  46." 
Section  647,  par.  2., 

After  a  careful  study  of  the  record  herehi, 
we  think  the  trial  jtidge  conld  correctly  con- 
clude, as  he  doubtless  did,  that  the  absent 
witness  would  not  testify  as  appellant  alleg- 
ed he  would,  and  that,  even  If  he  did,  his 
testimony  In  that  respect  would  not  be  prob- 
acy tme;  and  we  think  be  was  well  jus- 
tified in  so  believing  and  holding,  and  that, 
under  the  facts  and  circumstances  of  this 
case,  no  reversible  error  is  presented  by  the 
court* 8  action  in  overruling  his  motions  for 
continuance  and  denying  him  a  new  trial 
because  thereof. 

[I]  It  became  a  material  question  whether 
the  open  knife,  which  was  found  upon  the 
body  of  the  deceased  some  time  after  he 
was  killed,  was  appellant's  knife.  Appel- 
lant introduced  his  wife,  who  produced,  iden- 
tified, and  it  was  introduced  In  evidence, 
another  knife— not  the  one  found  on  deceased 
— which  she  testified  and  claimed  she  got 
out  of  appellant's  pocket  that  night  after 
the  killing  and  wag  the  only  knife  he  then 
or  prior  thereto  had  owned.  The  state  was 
permitted  to  cross-examine  her  on  this  mat- 
ter. The  bill  states  it  pretty  fully,  but  It  is 
lengthy  and  unnecessary  to  copy  It 

Again,  appellant  had  his  wife  to  testify 
that  about  three  years  before  the  killing 
she  saw  her  son,  the  deceased,  have  a  gun, 
and  beard  him  say  in  connection  therewith 
that  he  was  going  to  kill  "Lee  Stacy  with 
his   ovm    Q— — d    d ^n    gun   and    shells." 


On  cross-examination,  the  state  was  per- 
mitted, over  appellant's  objections,  to  have 
the  wUe  testify  to  the  facts  and  circumstanc- 
es connected  with  the  said  threat  by  the  de- 
ceased and  the  action  of  deceased  in  con- 
nectiou  therewith,  and  that  he  soon  after- 
wards permanently  left  her  home,  but  re- 
tamed    repeatedly   before   the    killing   and 


talked  ,with  and  to  appellant  and  was  friend- 
ly with  him,  etc.  Appellant  contends  that 
in  these  particulars  the  state  could  not  cross 
her  and  have  her  to  detail  said  facts.  We 
have  repeatedly,  in  recent  years,  considered 
and  written  upon  tliis  subject.  We  see  no 
necessity  to  again  review  the  question.  It 
is  clear  to  us  that  the  cross-examination  of 
appellant's  wife  in  this  instance  was  legiti- 
mate and  proper  and  in  no  way  in  violation 
of  the  statute  or  any  decision  of  this  court, 
but,  In  effect,  entirely  in  harmony  therewith. 
Roberta  v.  State,  168  S.  W.  112;  Taylor  ▼. 
State,  167  S.  W.  60 ;  Johnson  v.  State,  162  S. 
W.  614 ;  and  the  cases  and  authorities  cited 
in  eadi  of  them. 

Appellant  has  one  bill  complaining  of  the 
action  of  the  court  regarding  the  argument 
of  Mr.  Frailer,  one  of  the  attorneys  for  the 
prosecution,  and  of  certain  remarks  used  by 
him  therein.  It  is  stated  in  the  bill  that  the 
court  refused  to  permit  the  appellant's  at- 
torneys to  object  to  the  language  of  Mr. 
Frazier  at  the  time  it  was  being  uttered,  but 
required  them  to  wait  tUI  the  speech  was 
concluded  and  then  he  would  act  upon  it 
and  they  could  request  their  special  charges 
to  the  jury  on  the  subject  The  bill,  it  seems, 
contains  the  stenographer's  report  of  what 
occurred,  taken  down  at  the  time.  The 
court  in  explanation  of  the  bill,  expressly 
states  that  appellant^s  allegation  therein 
that  he  refused  to  hear  objections  to  Mr. 
Frazler's  argument  at  the  time  and  required 
them  to  wait  till  he  had  concluded  "is  incor- 
rect," and  he  states,  and  we  think  It  is  sub- 
stantiated by  the  stenographer's  report,  that 
they  did  object  during  the  time  and  were 
not  required  to  wait  until  the  conclusion  of 
the  speech.  We  think  this  bill  shows  no 
error.  We  think,  also,  that  the  language 
used  by  Mr.  Frazler  in  argument  was  based 
on  the  evidence  or  inference  therefrom.  The 
court  gave  some  of  appellant's  special  charg- 
es requiring  the  jury  not  to  consider  certain 
language  of  Mr.  Frazler.  We  think  none  of 
this  shows  any  reversible  error  on  the  part 
of  the  court  as  held  by  a  long  line  of  de- 
cisions of  this  court  Pierson  v.  State,  18 
Tex.  App.  524 ;  House  v.  State,  19  Tex.  App. 
239 ;  Tweedle  v.  State,  29  Tex.  App.  691,  16 
S.  W.  644.  It  is  unnecessary  to  cite  the 
many  other  cases. 

The  three  questions  above  discussed,  as  we 
understood  from  appellant's  attorneys  in  the 
submission  of  this  case,  were  the  points  on 
which  they  relied  for  reversal  They  assign 
some  other  questions.  We  have  examined  all 
of  them,  and  in  our  opinion  none  of  them 
present  any  error. 

The  judgment  will  therefore  be  affirmed. 

DAVIDSON,  3.  (dissenting).  L  I  believe 
the  continuance  ought  to  have  been  granted 
either  at  begiiming  of  the  trial  or  on  the 
later  amplication  during  trial.  I  may  write 
more  at  length  on  this  question  if  rehearing 
is  refuised. 
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2.  The  error  complained  of  In  regard  to 
the  charge — ^not  discussed  In  the  opinion — 
In  court's  failure  to  submit  self-defense  from 
attack  or  apparent  attack  by  John  Casey  as 
well  as  deceased,  Is  well  taken.  The  court 
limited  self-defense  to  acts  only  of  deceased-. 
The  other  issue  Is  presented  from  the  facts 
as  I  understand  them. 

On  Motion  for  Rehearing. 

PRENDERGAST,  P.  J.  In  the  submission 
of  this  case  we  understood  appellant,  through 
his  attorneys,  conceded  that  the  only  ques- 
tions necessary  to  be  decided  were  those  dis- 
cussed In  the  original  opinion.  However, 
his  attorneys  claim  that,  while  they  only 
presented  those  questions  In  oral  argument 
at  the  time,  none  of  the  others  were  waived, 
but  '^ere  relied  upon.  It  therefore  becomes 
necessary  to  now  pass  on  all  these  questions. 

We  have  again  reviewed  the  case,  and  all 
the  questions  In  It,  and  are  confirmed  In 
the  opinion  that  no  reversible  error  was  com- 
mitted by  the  trial  court. 

We  will  state  succinctly  the  material  tes- 
timony. Adam  Butcher,  with  bis  family, 
lived  about  3%  miles  south  from  Aquilla, 
in  Hill  county.  Appellant  at  the  time  of  the 
trial  was  a  young  man  25  years  old.  He 
bad  married  a  widow,  Mrs.  Stacy,  about  four 
years  before  the  killing.  Mrs.  Stacy  had 
three  times  before  then  been  married  to  oth- 
er men  and  had  children  by  each  of  them. 
Her  last  husband  before  appellant  was  al- 
so named  Stacy,  but  no  relation  of  appel- 
lant. Mrs.  Stacy  was  about  62  years  old 
when  she  married  appellant,  or,  at  least,  at 
the  time  of  his  trial  she  was  that  old.  At 
the  time  they  were  married,  four  of  the 
Stacy  children,  two  girls  and  two  boys,  lived 
with  their  mother.  The  two  boys,  John  and 
Joe,  were  then,  respectively,  about  15  and 
13  years  old.  Both  of  them  after  this  mar- 
riage quit  their  home  and  struck  out  for 
themselves.  Each,  however,  returned  to 
their  mother's  and  appellant's  home  from 
time  to  time,  and  occasionally  stayed  a  few 
days  at  a  time.  The  two  girls  were  still 
younger  than  these  boys.  It  seems,  about  a 
year  after  the  marriage,  trouble  arose  be- 
tween Joe,  the  deceased,  and  appellant,  which 
resulted  in  Joe  removing,  and  thereafter  re- 
maining, from  his  home.  At  the  time  of  the 
homicide,  appellant  with  his  wife  and  her 
said  two  daughters  lived  in  Aquilla.  On  the 
night  of  May  7,  1914,  Butcher  gave  a  dance 
at  his  house  in  honor  oF  appellant,  and  in- 
vited thereto  a  considerable  number  of 
guests,  and  among  them  John  and  Joe  Stacy, 
who  attended  the  dance.  Appellant  took  his 
wife  and  said  two  girls  in  the  buggy  with 
him  to  the  dance  that  night.  However,  be 
armed  himself  with  a  pistol  buckled  around 
him,  which  he  carried  to  the  dance  and  kept 
on  hla  person  concealed  until  he  killed  de- 
ceased therewifi.  Just  before  or  about  mid- 
night, In  the  progress  of  the  danc^  John 


Stacy  was  going  to  dance  with  his  sister, 
Kitty,  In  one  of  the  sets.  Kitty  was  then 
about  15  or  16  years  old.  Appellant  forbade 
her  dancing  with  John  and  prevented  her 
doing  so.  This  incensed  John,  and  he  left 
the  house,  went  out  some,  perhaps,  30  steps 
therefrom,  others  with  him  or  soon  after- 
ward followed  him,  where  he  proceeded  to 
vent  his  spleen  to  them  about  appellant,  and 
curse  and  abuse,  and  then  threatened  he 
would  whip  him.  Joe  and  Butcher  being 
made  aware,  or  hearing  the  disturbance, 
went  out  to  where  John  was.  Appellant  also 
went  out  of  the  house  about  this  time,  out- 
side of  the  yard  about  his  buggy,  and  stop- 
ped some  30  yards  from  where  .John  and  the 
others  then  were.  He  heard  at  least  a  part 
of  what  was  said  by  John  and  Joe  at  this 
time,  and  beard,  as  he  states,  the  threats  to 
whip  hiu),  etc.  Butcher  and  Joe,  and  per- 
haps others,  undertook  to  pacify  John,  and 
did  pacify  him;  he  agreeing  to  drop  the 
matter,  which  he  did.  He  put  on  his  coat 
and  started  back  into  the  house.  In  passing 
back  to  the  house  he  passed  in  four  or  five 
steps  of  where  appellant  was  at  the  time, 
and  after  passing  him  some  five  or  six  steps, 
with  his  back  towards  appellant,  and  doing 
nothing  and  saying  nothing  to  appellant,  ap- 
pellant then  shot  and  instantly  killed  Joe, 
who  was  standing  three  or  four  feet  from 
him. 

Adam  Batcher  testified  that  after  quiettng 
John  they  all  started  to  the  house,  John 
ahead.    He  said: 

"I  saw  Ijce  Stacy  as  we  were  going  to  the 
honse.  When  I  first  saw  him,  be  walked  up 
to  Joe,  in  about  tour  or  five  feet  of  him,  and 
I  beard  him  tell  Joe  for  them  to  cut  that  out, 
and   cut  it  out   quick;    he   just   says:     'Now, 

you  G d  d — -d  Iwys,  cut  tnis  out,  and  cut  It 

out  quick.'  That  is  the  words  he  said.  »  •  • 
Joe  stopped  when  Lee  spoke  to  him.  When  Joe 
stopped.  Will  Wright  was  right  up  close  to  him 
on  the  left-hand  side  of  him,  and  I  was  on  the 
right-hand  side  of  him  and  about  four  or  five 
feet,  maybe,  from  him.  When  hee  Stacy  said 
that,  I  looked  around,  and  Joe  said  something, 
but  I  never  understood  what  Joe  said,  and 
Lee  shot  him.  Lee  just  pulled  his  gun  out 
and  rested  his  elbow  against  his  side,  just  that 
way  (illustrating),  and  shot  He  rested  his  el- 
bow against  his  right  side.  The  weapon  he 
used  was  a  pistol.  When  Lee  Stacy  fired  the 
shot,  Joe  Stacy  was  just  standing  there  with 
his  hands  down,  and,  when  Lee  started  to  shoot, 
he  threw  his  left  hand  up.  Lee  bad  pulled  bis 
pistol  before  Joe  throwed  his  hand  up.  Before 
Lee  pulled  his  pistol,  Joe  was  just  standing 
stiU  with  bis  bands  down  that  way  (illus- 
tratine).  At  the  time  that  I/ee  Stacy  made  the 
remark  that  I  have  testified  to  and  drew  his 
pistol,  I  saw  Joe  Stacy's  hands.  There  was 
nothing  between  me  and  Joe  Stacy  at  that 
time,  and  I  was  only  about  four  or  five  feet  from 
him.  It  was  a  nice,  pretty,  bright,  moonlight 
night;  the  moon  was  about  straight  up  and 
down.  There  was  nothing  where  I  was,  or 
where  Joe  Stacy  was,  or  where  Lee  Stacy  was, 
at  that  time  to  prevent  me  from  seeing  the  par- 
ties. When  the  pistol  fired,  Joe  Stacy  just 
tumbled  down,  fell  to  the  ground  backwards  and 
a  little  bit  on  his  left  side.  I  saw  his  liands 
when  t>e  fell ;  one  of  them  was  lying  across 
his  breast,  and  the  other  was  lying  on  the 
ground  stretched  out.    The  right  hand  was  ly 
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ins  atretched  oat,  open  on  the  ground,  with 
the  palm  up.  Tbe  left  hand  waa  lying  open  on 
hifi  breast.  There  waa  nothing  in  tbe  palm 
of  Joe  Stacy'a  right  band  when  be  waa  lying 
there  on  hia  side  and  back  on  the  ground. 
There  was  nothing  on  bis  breast  or  hia  body  at 
that  time  at  or  near  hia  hand  where  it  was 
lying  on  bis  breast.  I  went  to  the  body  after 
Joe  fell,  went  right  to  it  immediately  after  he 
felt  iJam  Hardin  also  went  to  the  body  at 
that  time.  Mr.  Lee  Stacy  told  me  to  see  if 
Joe  Stacy  was  dead  and  to  phone  for  the 
doctor." 

This  witness  then  states  that  he  went  into 
the  bouse  and  phoned  for  the  doctor;  that 
this  kept  him  some  15  minutes  in  the  house. 
He  then  states  that  he  went  back  out  to  the 
body  of  deceased,  and  then  for  the  first  time 
saw  an  open  knife  on  the  body  of  the  de- 
ceased, lying  on  or  about  his  right  shoulder. 

"WUl  Wright  testified  that  he  was  standing 
right  at  and  with  Joe  when  appellant  shot 
him — 80  close  that  he  was  powder  burned 
from  appellant's  pistol  shot.    Be  said: 

"I  saw  Joe  Stacy's  hands  at  the  time  that 
Lee  fired.  They  were  down  by  his  aide  and 
were  open  just  like  a  man  would  have  his 
hands  down.  There  was  nothing  in  his  hands 
at  that  time." 

He  further  said  Joe  was  bareheaded  and 
In  bis  Bhlrt  sleeves. 

Mrs.  Butcher  testified  that  she  was  stand- 
ing on  her  gallery  when  the  shot  was  fired, 
and  went  immediately  to  the  body  of  the  de- 
ceased; that  she  felt  of  the  head  and  pulse 
of  the  deceased,  kneeled  down  by  him,  and 
ftelt  of  his  other  hand,  and  said:  "There  waa 
not  anjrthlng  in  either  one  of  his  hands  at 
that    time."     Further: 

"There  waa  no  knife  or  weapon  of  any  kind 
on  his  shoulder  here  at  that  time  that  .1  seen. 
There  was  nothing  there  between  me  and  the 
body  to  prevent  me  from  seeing  a  knife  on  his 
shoulder  here  if  there  bad  been  one  there." 

The  next  day  after  the  killing,  the  justice 
of  the  peace  held  an  examining  trial,  and 
among  other  witnesses  who  testified  for  the 
state  was  Lum  Hardin,  the  witness  whose 
absence  appellant  sought  a  continuance  for. 
His  testimony  was  taken  down  in  writing 
and  signed  by  him.  After  telling  about  being 
ont  where  John  and  Joe  were  when  John  was 
venting  his  spleen  against  appellant,  he  went 
back  into  the  house.  We  then  quote  bis  evi- 
dence: 

"I  was  in  house  about  five  minutes  and 
went  out  in  front  and  heard  John  fussing  and 
talking,  and  I  'lowed  it  was  a  row.  When 
I  got  ont  there,  I  heard  him  speaking  about 
Lee;  didn't  understand  what  be  said.  At  that 
time  Lee  was  standing  out  10  or  12  steps 
from  where  the  boys  were  standing,  and  I 
guess  about  25  or  30  steps  in  front  of  the 
bouse.  Joe  and  somebody  else,  I  think  Mr. 
Butcher,  were  holding  John.  Joe  said:  'It 
aint  so  use  in  talking  about  it  so  much.    We 

•will  just  whip  the   damn  son bitch.'     Lee 

•aid:  "Turn  them  aloose.  I  don't  think  there 
is  any  harm  in  'em' — something  like  that.  John 
kept  walking  toward  the  house  with  Joe.  Joe 
stopped,  and  at  that  time  be  was  north  of  Lee 
and  going  west  towards  the  house.  I  don't 
know  why  Joe  stopped.  At  time  he  stopped  he 
■was  four  or  five  steps  from  Lee.  The  di- 
rection that  Lee  was  going  at  time  he  stopped 
would  have  led  blm  to  door  of  tbe  house.    At 


time  Joe  stopped  I  was  a  step  or  two  from 
Lee  and  four  or  five  from  Joe.  If  Joe  Stacy 
said  anything  I  don't  remember.  I  never  beard 
Joe  say  anything  that  I  recollect  before  the 
shooting.  Joe  stopped  and  turned  to  his  left 
facing  Lee,  and  Lee  immediately  reached  back 
and  pulled  hia  gun  and  shot  Joe.  He  didn't 
pull  the  gun  so  overly  quick.  I  never  noticed 
whether  or  not  Joe  had  anything  in  his  hands 
at  time  of  shooting.  Lee  said  something  about 
a  knife,  but  I  don't  remember  what  it  was 
he  said.  I  don't  remember  whether  he  made 
that  statement  before  Joe  stopped  or  after- 
wards, or  before  be  shot  Joe  or  afterwarda. 
Immediately  after  Lee  shot  Joe,  in  a  minute 
or  two,  I  and  Mr.  Butcher  walked  by  Joe.  I 
walked  slowly  by  Joe  and  looked  at  him.  I 
was  four  or  five  atepa  from  him,  and  it  was 
li^bt  so  I  could  see  him  distinctly.  I  could  see 
his  face,  and  arms  and  legs,  clearly.  I  saw 
no  knife  about  his  person.  1  again  looked  at 
Joe's  body  up  close  enough  to  see  him  plainly, 
when  the  doctor  come.  After  the-  doctor  got 
there,  I  looked  at  Joe's  body  again,  and  saw  a 
knife  laying  upon  Joe's  right  breast  up  over 
his  ri^ht  lung.  It  was  a  two-bladed  knife 
with  little  blade  open.  The  knife  was  lying 
lengthwise  with  his  body,  with  the  blade  point- 
ing up  towards  his  bead.  [Signed]  Lum  Har- 
din." 

Croaa;  "I  came  out  at  tbe  east  door  at  op- 
posite side  from  door  I  went  in.  Lee  was  out 
in  front  of  house,  and  I  walked  to  aide  of  Lee 
and  put  my  handa  on  bis  shoulder  and  said 
something.  Me  and  him  talked  a  few  words, 
but  I  digremember  what  we  talked  about 
Somebody  was  standing  there  with  Lee.  John 
and  Joe  were  walking  by  Lee,  and  Joe  stopped. 
The  remark  Lee  made  about  a  knife  waa  im- 
mediately before  or  at  time  of  the  ahooting. 
The  aecond  time  I  looked  at  Joe's  body,  Lee 
told  me  to  go  for  doctor." 

All  the  testimony  shows  that  appellant  re- 
mained out  about  the  body  oif  the  deceased 
some  little  time  after  he  sent  Butcher  to  tel- 
ephone for  the  doctor.  All  of  the  witnesses 
who  testified  on  the  subject  testified  that, 
when  they  later  saw  and  examined  the  body 
of  the  deceased,  they  then  for  the  first  time 
saw  an  open  pocketknlfe  lying  on  the  body 
of  the  deceased  about  bis  right  shoulder.  No 
evidence  is  given  showing  that  this  knife  was 
the  knife  of  deceased.  The  state  introduced 
evidence  tending  strongly  to  show,  and  from 
which  the  jury  were  clearly  justified  to  be- 
lieve, that  this  knife  was  appellant's  knife 
and  opened  and  placed  on  the  body  of  de- 
ceased by  appellant  after  he  had  killed  him. 

Appellant  testified  said  knife  was  not  his 
knife,  and  that  he  did  not  place  It  on  the 
body  of  the  deceased,  and  that: 

When  Joe,  deceased,  got  in  about  six  or  eight 
feet  of  him,  "why  1  says  to  Joe.  I  aavs,  'Joe,' 
I  says,  'There  is  not  any  use  of  this,  and  he 
said  something  back  to  me,  and  I  didn't  under- 
stand what  it  was,  and  when  he  did  why  I 
pulled  a  gun  and  shot  him.  At  the  time  I 
shot  him,  he  was  coming  on  to  me  with  a  knife. 
At  the  time  I  spoke,  be  was  about  as  far  as 
from  here  to  that  outfit  there,  and  when  I 
shot  him  he  was  something  like  3  feet,  maybe 
3Vi  feet  or  4  feet,  from  me.  At  the  time  I 
shot  him,  he  was  standing  just  about  in  that 
position  (illustrating).  For  instance,  like  1 
was  standing  there,  he  was  standing  like  this 
(illustrating),  and  when  I  pulled  the  gun  out 
be  had  his  knife  in  his  hand  coming  on  to  me. 
He  had  the  knife  in  his  right  hand,  and  when 
he  seen  me  go  for  the  gun  he  reached  this  way 
with  bis  left  hand;  I  taken  it  he  was  reaching 
for  the  gun,  and  when  he  did  I  pulled  the  trig- 
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eer"— claiming  that  he  killed  Mm  in  defenae  of 
hia  person. 

But  little  further  need  be  said  about  the 
court's  orerrullng  appellant's  application  for 
a  continuance  and  refusing  a  new  trial  on 
that  ground.  Appellant  overlooks  the  fact 
that  we  did  pass  upon  the  question  In  the 
original  opinion  from  the  basis  of  the  state 
having  had  a  subpoena  Issued  for  the  ab- 
sent witness.  We  cited  two  of  the  decisions 
appellant  now  dtes  (Mlzon  v.  State,  36  Tex. 
Cr.  R.  66,  35  S.  W.  394,  and  Byrd  v.  State, 
39  Tex.  Cr.  R.  609,  47  S.  W.  721),  and  quoted 
what  Judge  White  said  on  the  subject  It  Is 
unnecessary  to  repeat  that  here.  The  bills 
on  the  subject  of  the  court's  refusal  to  con- 
tinue are  very  lengthy.  A  careful  considera- 
tion of  them,  we  think,  demonstrates  that 
neither  the  state,  nor  the  appellant,  used  any 
sufficient  diligence  before  the  casie  was  called 
for  trial  to  ascertain  the  whereabouts  of  the 
absent  witness  or  hare  him  served.  Both 
sides  apparently  relied  alone  on  the  fact 
that  at  the  time  of  the  killing,  more  than 
six  months  before  this  trial,  Lum  Hardin  was 
then  a  resident  of  Hill  county ;  that  no  in- 
quiry whatever  was  made  after  that  to  as- 
certain where  the  witness  was;  that  some 
considerable  time  before  the  trial,  the  time 
not  being  definitely  shown,  said  witness  had 
left  Hill  county.  How  long  he  had  been 
gone  is  not  shown,  and  none  of  the  parties 
seemed  to  have  ascertained  even  this  fact  un- 
til after  the  case  was  called  for  trial.  Any 
diligence,  the  slightest,  by  either  side,  would 
unquestionably  have  ascertained  this  fact, 
and  in  ample  time  to  have  Itad  him  sub- 
poenaed and  in  attendance  if  in  the  state,  or, 
if  out  of  the  state,  his  depositions  could  have 
been  taken. 

In  the  two  cases  cited  and  relied  upon  by 
appellant  (McMUlan  v.  State,  146  S.  W. 
1190,  and  Vallgnra  v.  State,  150  S.  W.  778), 
more  diligence  was  therein  shown  than  here- 
in. Besides,  in  each  of  those  cases  on  the 
motion  for  rehearing  the  appellants  therein 
procured  and  filed,  in  connection  with  their 
motions  for  new  trial,  the  afildavit  of  the  ab- 
sent witnesses  specifically  stating  what  they 
would  testify,  which,  in  each  instance,  would 
show  that  the  appellants  therein  were  not 
guilty,  and  both  of  those  cases  were  reversed 
for  that  reason.  No  such  affidavit,  nor  any, 
is  shown  in  this  case. 

Appellant  offers  no  new  argument  or  au- 
thority in  support  of  his  contention  that  the 
state's  cross-examination  of  Mrs.  Stacy,  wife 
of  appellant,  was  Improper.  We  correctly 
passed  upon  that  question  in  the  original 
opinion  and  cited  some  of  the  authorities. 

The  only  other  question  discussed  in  the 
(pinion  was  appellant's  complaint  to  the  ar- 
gument of  Mr.  Frazler  and  the  action  of  the 
court  in  connection  therewith.  Ttiis  was  suf- 
ficiently stated  in  the  original  opinion  and 
some  of  the  cases  therein  cited.  In  addition, 
on  that  point  we  dte  Mooney  v.  State,  176 
S.  W.  62,  not  yet  reported,  where  we  review 


this  question  more  folly  and  dte  other  au- 
thorities. 

[It]  Miss  Josle  Wright  was  a  young  lady 
who  lived  In  the  same  community  where  de- 
ceased and  appellant  lived.  She  testified 
that  deceased  visited  her  very  often  just  be- 
fore he  was  killed  (appellant  testified  be 
knew  this) ;  that  they  were  engaged  to  be 
married,  and  had  fixed  the  time  in  July, 
1914,  to  be  married;  that  in  Mardi,  before 
he  was  killed  in  May,  she  and  her  mother 
wect  on  a  visit  to  North  Texas  and  wm« 
away  on  this  visit  when  deceased  was  kill- 
ed ;  that  the  appellant  saw  her  often  In  pass- 
ing back  and  forth,  and  he  made  love  to  her 
repeatedly ;  that  appellant  asked  her  if  she 
and  Joe  were  going  to  marry,  and  she  told 
him  they  were,  and  that  he  alao  asked  her 
mother,  and  her  mother  told  him  that  they 
were,  and  "he  said  we  should  not  marry, 
that  he  would  kill  him  first" ;  that  this  oc- 
curred Just  before  she  and  her  mother  left 
on  said  visit.  Appellant,  It  seems,  made  no 
objection  to  this  evidence  when  introduced. 
At  least,  there  is  no  bill  of  exceptions  there- 
to. But  be  asked,  and  the  court  refused  to 
give,  a  special  charge  not  to  consider  the 
testimony  of  Miss  Josle  Wright  in  regard 
to  an  alleged  threat  of  defendant  It  was 
shown  that  the  mother  of  Miss  Wright  died 
before  the  trial.  Mrs.  Will  Wright  was  per- 
mitted to  testify,  over  appellant's  objection, 
that  she  saw  appellant  the  evening  before 
deceased  was  killed  that  night ;  that  he  had 
a  conversation  with  her  in  which  he  asked 
her  if  she  knew  whether  Joe  and  Josle  were 
going  to  marry  or  not  and  if  she  knew  when 
Josle  and  Mrs.  Wright  her  mother,  were 
coming  back ;  that  she  told  him  she  did  not 
know  when  they  would  return,  and  that  she 
did  not  know  whether  Joe  and  Josle  were  go- 
ing to  get  married  or  not,  but  that  Carrie, 
Joe's  half-sister,  said  that  they  were  going 
to  marry  in  June.  Appellant  said,  "I  bet 
yon  a  thousand  dollars  against  a  nickel  they 
don't  marry  in  June." 

Clearly,  under  all  of  the  authorities,  the 
testimony  of  Miss  Wright  and  Mrs.  Wright 
Just  above  stated,  was  admissible  to  show 
threats,  motive,  malice,  and  intent  by  appel- 
lant   White's  Ann.  P.  C.  ff  1230,  1231. 

[11]  The  record  shows  that  when  the  trial 
Judge  prepared  his  charge  he  submitted  it 
as  required  by  the  statute,  to  appellant's  at- 
torneys; that  they  made  several  objections 
thereto.  Thereupon,  the  court,  doubtless  in 
order  to  meet  these,  or  to  properly  correct 
his  charge  as  pointed  out  by  the  exceptions, 
rewrote  It ;  that  when  again  presented  to  ap- 
pellant's attorneys  they  made  only  this  ex- 
ception to  subdivision  16  of  It  which  is  pre- 
served by  bill  of  exception: 

"(2)  Said  charge  is  defective  in  failing  to  tell 
the  Jury  that  the  defendant  had  a  right  to  de- 
fend against  aroarent  danger  from  either  John 
Stacy  or  Joe  Stacy,  or  both  of  them,  and  in 
failing  to  advise  the  jury  of  the  rights  of  the 
defendant  if  he  believed  the  attack  or  threaten- 
ed attack  was  by  both  of  them." 
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In  order  to  dlactiBB  this  question,  we  will 
qaote  the  whole  of  the  court's  charge  on  the 
subject  of  self-defense.    It  Is: 

■'(15)  You  are  further  Instructed  that  a  rea- 
sonable apprehension  of  death  or  serious  bodily 
harm  will  excuse  a  person  in  using  all  neces- 
sary means  to  protect  his  life  or  person,  and  it 
is  not  necessary  that  there  should  be  actual 
danger,  provided  he  acted  upon  a  reasonable 
apprehension  of  danger  as  it  appeared  from  his 
standpoint  at  the  time;  and  In  such  case  the 
party  acting  under  real  or  apparent  danger 
IS  in  no  event  bound  to  retreat  in  order  to  avoid 
the  necessity  of  killing  bis  assailant.  If  there- 
fore, f^m  the  evidence,  you  tjelieve  that  the 
defendant  killed  the  said  Joe  Stacy,  yet  if  you 
believe  that  the  words,  acts,  and  conduct,  or 
either,  of  the  deceased,  at  the  time  of  or  just  be- 
fore the  killing,  caused  the  defendant  to  have 
a  reasonable  expectation  or  fear  of  death  or 
serions  bodily  injury,  and  that  acting  on  such 
reasonable  expectation  or  fear  the  defendant 
killed  the  deceased,  or  if  you  have  a  reasonable 
doubt  as  to  said  matters,  then  the  killing  was 
in  self-defense,  and  you  should  acquit  the  de- 
fendant, and  so  say  by  your  verdict ;  and  in 
determining  the  question  as  to  whether  or 
not  the  defendant  had  a  reasonable  apprehen- 
sion or  fear  of  death  or  serious  bodily  harm  at 
the  time  he  killed  the  deceased,  if  he  did  kill 
him,  you  must  view  the  matter  from  the  stand- 
point of  the  defendant  at  the  time  and  from  bis 
standpoint  alone;  and  if  the  defendant  had  a 
reasonable  expectation  or  fear  of  death  or  seri- 
ons bodily  barm,  viewing  the  matter  from  his 
standpoint  alone  at  the  time,  be  had  a  right 
to  shoot  until  he  believed  himself  to  be  out 
of  danger. 

"(16)  You  are  instructed  that,  if  the  de- 
ceased was  attacking  or  about  to  attack  the 
defendant  with  a  deadly  weapon,  under  the 
law  it  would  be  presumed  that  he  intended  to 
kill  the  defendant  And  if  yon  have  a  reason- 
able doubt  from  the  testimony  as  to  whether 
tiie  deceased  attacked  the  defendant  or  -  was 
about  to  attack  the  defendant  with  a  deadly 
weapon,  or,  viewing  the  matter  from  the  defend- 
ant's standpoint,  the  defendant  had  a  reason- 
able apprehension  that  the  deceased  was  at- 
tacking or  about  to  attack  the  defendant  with 
a  deadly  weapon,  you  will  indulge  the  presump- 
tion that  the  deceased  intended  to  kill  in  favor 
of  the  defendant." 

It  is  dear  from  the  record  that  in  order  to 
meet  this  objection  the  appellant  requested, 
and  the  court  gave,  Jnst  as  asked,  bis  special 
charge  No.  3,  as  follows: 

"Gentlemen  of  the  jury,  you  are  instructed 
that  if  you  believe  from  the  evidence  that  de- 
fendant was  attacked  by  Joe  Stacy  or  by  Joe 
and  John  Stacy,  or  was  threatened  with  at- 
tack by  them,  or  either  of  them,  that  he  was 
not  bound  to  retreat  but  had  the  right  to  stand 
liiB  ground  and  defend  against  such  attack." 

At  any  rate,  this  special  charge  is  all  that 
should,  under  any  of  the  testimony  of  this 
case,  have  been  given.  All  the  evidence,  wlth- 
oot  any  doubt,  shows  that  notwithstanding 
John  Stacy  had  wanted,  by  hts  talk,  to  whip 
appellant,  and  applied  in  the  hearing  of  oth- 
ers and  in  appellant's  bearing  opprobrious 
^Itbets  abont  him,  yet,  at  the  Instance  of 
Joe  Stacy  and  others,  he  had  entirely  aban- 
doned any  attack  upon  appellant,  and  had  ex- 
pressly agreed  to  do  so;  that  he  thereupon 
pnt  on  his  coat  and  started  back  into  the 
house  to  the  dance ;  that  in  so  going  he  pass- 
ed In  four  or  five  steps  of  appellant,  in  plain 
new  of  him,  and  appellant  did  not  deny  this 


though  he  said  he  did  not  see  him  do  so.  The 
testimony  of  no  witness  shows,  or  tends  to 
show,  that  at  the  time,  and  Just  Immediately 
prior  to  when  appellant  kUled  deceased,  John 
Stacy  said  or  did  anything  whatever  showing 
an  attack  or  any  contemplated  attack  what- 
ever upon  appellant  then.  All  the  witnesses 
who  testified  on  the  subject  showed  that  John 
Stacy  was  going  back  into  the  house  at  the 
time.    Adam  Butcher  testified: 

"It  was  about  16  or  20  feet,  I  expect,  from 
where  Joe  Stacy  was  shot  to  where  Johnny 
had  got  at  the  time  of  the  shooting;  Johnny 
was  right  at  the  steps  that  lead  over  the  fence. 
I  had  stopped  there  when  Lee  walked  up  to 
Joe,  and  Joe  and  Lee  had  stopped  when  I  last 
saw  Johnny  Stacy  going  on  towards  the  house. 
I  never  measured  how  dose  Johnny  Stacy 
passed  to  Lee,  but  I  guess  it  was  about  five  or 
six  feet" 

Substantially  to  the  same  effect  is  the  tes- 
timony of  Will  Wright  The  Justice  of  the 
peace  made  a  map  of  the  ground  and  its  sur- 
roundings where  the  killing  occurred.  The 
location  of  where  the  deceased  fell  and  the 
appellant  stood  when  he  killed  him,  is  shown 
by  the  map  exhibited  before  the  Jury  and  the 
places  pointed  out.    John  Stacy  testified: 

"When  I  heard  the  report  of  the  pistol  that 
killed  Joe,  I  was  in  about  three  steps  of  these 
steps  here  going  over  the  fence.  In  going  to 
that  point  within  tliree  or  four  steps  of  the 
steps  leading  over  the  red  fence,  I  met  and  pass- 
ed Lee  Stacy  liefore  I  got  to  where  I  was  when 
the  pistol  fired.  At  the  time  that  I  passed 
Lee,  he  was  out  up  towards  the  yard  fence, 
up  towards  that  big  tree,  and  was  in  about 
four  or  five  steps  of  me  when  I  passed  him. 
My  brother,  Joe,  was  behind  me  at  the  time  that 
I  passed  Lee.  ♦  ♦  •  I  was  about  ten  steps, 
I  guess,  from  the  steps  leading  over  the  fence, 
when  I  first  saw  and  passed  Lee.  There  was 
no  one  with  me  at  the  time  I  passed  him;  I 
was  by  myself." 

On  this  point,  appellant  himself  swore  that: 
After  the  party  started  away  from  where 
Johnny  had  been  cursing  at  and  abusing  him, 
"I  seen  Joe  start  towards  me,  but  I  would  not 
say  which  way  Johnny  was.  I  would  not 
swear  that  Johnny  passed  me  or  where  he  went 
to.  It  was  crowded  up  there.  There  was  sev- 
eral of  them  there,  and  I  would  not  swear  that 
he  did  pass  me.  I  had  my  eyes  on  Joe.  *  *  * 
As  to  whether  I  saw  the  two  boys,  Joe  and 
John,  as  they  started  away  from  there  going 
toward  the  house,  I  will  say  tliat  I  saw  Joe 
as  he  started  towards  me.  ♦  •  *  I  won't 
swear  that  I  saw  them  l>oth  coming  towards 
me.  I  did  not  say  awhile  ago  that  they  both 
came  at  me;  I  said  that  Joe  did.  The  last 
time  I  seen  John  was  when  Joe  started  to- 
wards me.  When  Joe  started  to  me,  they  were 
standing  there;  the  whole  crowd  was  all  stand- 
ing around  there,  and,  when  Joe  said  what  he 
did.  why  I  kept  my  eyes  right  on  blm,  and  never 
looked  to  see  which  way  Johnny  did  go,  where 
he  was  at.  I  heard  John  curse  me,  but  I  didn't 
keep  my  eyes  on  him,  l>ecan8e  I  kept  my  eyes 
on  Joe.  From  what  he  said  I  had  a  good  right 
to  watch  him.  I  didn't  have  the  same  right 
to  watch  John,  because  Joe  started  to  me,  and 
I  never  did  see  where  John  went  to." 

As  stated,  the  testimony  of  no  witness,  nor 
all  of  it  together,  shows  or  tends  to  show 
that  John  Stacy  did  or  said  anything  at  the 
time  of  the  killing  to  show  that  he  then  was 
maUng  or  attempting  to  make  any  attack 
whatever  upon  appellant,  and  the  testimony 


Digitized  by 


Google 


124 


177  SOUTHWESTERN  REPOBTBB 


^z. 


shows  that  he  then  said  nothing  to  Joe  to  in 
any  way  encourage  or  induce  liim  (Joe)  to 
attack  appellant. 

[1 2]  No  one  can  question  the  law  that  where 
an  attack  la  made  upon  an  accused  by  two  per- 
sons, they  both  being  present,  or  by  one  person 
when  the  other  la  present  In  any  way  aiding 
or  encouraging  the  attack,  the  accused  would 
have  the  right  to  defend  against  both  as  well 
as  either,  and,  whenever  the  evidence  raises 
sach  a  question,  it  would  be  proper  for  the 
court  to  correctly  charge  the  jury  on  the  sub- 
ject ;  but  in  this  case  the  evidence  shows  that 
John  Stacy  was  not  in  any  way  making  any 
attack  upon  appellant,  nor  in  any  way  aiding 
Joe  to  do  80.  On  the  contrary,  it  excludes 
any  such  Idea.  So  that  the  court  committed 
no  error  on  this  point  as  claimed  by  appel- 
lant 

The  motion  is  overruled. 

DAVIDSON,  J.  I  dissent  1.  Ck>ntinuance 
Is  fully  sufficient  and  ought  to  have  been 
granted.  Absent  witness  would  have  cor- 
roborated defendant,  who  testified  in  his  own 
behalf,  as  to  the  knife  in  hands  of  deceased, 
and  the  attack  by  deceased  and  bis  brother. 

2.  Charge  was  not  sufficient  on  self-defense 
against  the  attack  of  the  two  brothers. 

3.  The  court  should  have  permitted  excep- 
tions to  the  speech  of  county  attorney  at  time 
of  making  It,  and  not  required  defendant's 
counsel  to  wait  termination  of  county  attor- 
ney's argument.  Besides,  the  speech  was 
clearly  Improper. 


GALAN  V.  STATE.     (No.  3607.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 

1015.     Dissenting  Opinion  June  8,  1915.) 

1.  Ckiminal  L.AW  ®=»1166%— Habmless  Bb- 

BOR— QUAUFIOATIONS  OF  JUBOBS— PhTSIOAL 

Capacity. 

On  a  criminal  trial  a  juror  stated  that  his 
bearing  was  not  good,  and  that  unless  favorably 
situated  he  could  not  hear  the  testimony.  He 
seemed  to  understand  questions  by  the  court 
and  stated  that  he  could  hear  if  placed  near  the 
witnesses,  and  the  court  informed  counsel  that 
If  selected  he  would  be  placed  in  a  favored  po- 
sition. Accused's  counsel  challenged  him  per- 
emptorily, andj  having  exhausted  his  peremptory 
challenges,  claimed  that  it.,  an  objectionable  ju- 
ror, was  forced  upon  him.  Held,  that  there  was 
no  error  in  overruling  the  objection  to  such  ju- 
ror, especially  where  it  was  not  shown  why  K. 
was  objectionable,  and  it  was  not  even  claimed 
that  he  was  disqualified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  3114-S123;  Dec.  Dig.  <g=» 
1166%.] 

2.  Cbiminal  Law  ®=3l091— Bilis  of  Exckp- 

TION— SUFFICIENCT. 

Bills  of  exceptions  complaining  of  the  ad- 
mission of  accused's  statement  on  the  examin- 
ing trial  given  through  an  interpreter  because  it 
did  not  correctly  represent  what  accused  stated 
did  not  show  that  the  action  of  the  court  was  er- 
roneous, where  neither  the  statement  nor  the 
substance  thereof  was  copied  into  the  bills. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2803,  2815,  2816,  2S18,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec.  Dig.  <8=>1091.] 


3.  Criminai,  Law  «3>639— BviDBircns— Statk- 

VENT  AT  EXAKININQ  TBIAJU 

Accused's  statement  on  his  examining  trial 
given  through  an  interpreter  was  not  inadmissi- 
ble merely  because  the  interpreter  or  whoever 
wrote  out  the  statement  as  given  by  the  inter- 
preter made  a  mistake  in  one  particular,  as  the 
jury  would  hear  the  whole  evidence  as  to  the 
claimed  mistake,  and  might  disregard  the  state- 
ment in  the  particular  shown  to  be  a  mistake. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1230;  Dec.  Dig.  ©=3539.] 

4.  Cbiminai,  Law  «=»H68  —  Reception  of 
Evidence- RscEiviNa  Evidence  apteb  Re- 
tirement or  JUBT. 

It  was  not  reversible  error  to  permit  a  wit- 
ness to  answer  questions  asked  by  the  foreman 
of  the  jury  after  they  had  retired,  where  he  tes- 
tified to  no  new  or  additional  fact  but  testified 
precisely  or  substantially  as  previously  testified 
by  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jS  3124,  8125,  3128-3136,  3144; 
Dec.  Dig.  <S=»1168.] 

6.  Cbiminal  Law  <e=>1001— Buxa  of  Exckp- 
TiON— Sufficiency. 

The  allegations  of  a  bill  pf  exceptions 
should  be  full  and  explicit,  so  that  the  matters 
presented  may  be  comprehended  without  re- 
course to  inferences,  and  so  aa  to  enable  the 
court  to  fully  understand  all  the  facts  upon 
which  the  correctness  or  error  of  the  rulings  de- 
pend, and  otherwise  they  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «§  2803,  2815,  ^16,  2818,  2819, 
2823,  2824,  282^-2833,  2843,  2931-2033,  2943 ; 
Dec.  Dig.  «=»1091.] 

6.  Cbiminal  Law  «=s>1091— Bilus  of  Excep- 
tion-Sufficiency. 

A  bill  of  exceptions  must  be  so  full  in  Its 
statements  that  in  and  of  itself  it  will  disclose 
all  that  is  necessary  to  manifest  the  supposed 
error,  and  must  state  enough  of  the  evidence  or 
facts  to  render  intelligible  the  ruling  excepted 
to,  and  cannot  be  aided  either  by  a  statement  in 
reply  to  a  motion  for  a  new  trial  or  by  the  state- 
ment of  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec.  Dig.  «=al091.] 

7.  CsnaNAi,  Law  «=»1111  —  Record  —  Con- 
FUOTS  Between  Bnx  of  BIxoeptions  and 
Statement  of  Facts. 

A  bUl  of  exceptions  controls  even  the  state- 
ment of  facts. 

[Ed.  Note.— For  other  cases,  see  Crhninal 
Law,  Cent  Dig.  U  2894-2886;  Dec.  Dig.  <8=s> 
1111.] 

8.  Cbiminai,  Law  €=91092— Bills  of  Excep- 
tion—Sufficiency. 

The  judge's  certificate  to  a  bill  of  excep- 
tions does  not  certify  that  the  objections  ot 
grounds  of  objection  in  the  bill  are  true. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||2803,  2829,  2834-2861,  2919} 
Dec  Dig.  <S=>1092.] 

9.  Cbiminal  Law  <S=9l091— Bilu  or  Excep- 
tion—Sufficiency. 

Inferences  will  not  be  indulged  to  supply 
omissions  in  a  bill  of  exceptions,  nor  will  the 
court  on  appeal  supply  omissions,  nor  aid  the 
hill  by  inferences  or  presumptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2^8-2833,  2843,  2931-2983,  2843; 
Dec.  Dig.  «=s>1091.] 
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10.  CunaNAi.  Law  «s»1001— Bilui  or  Bk- 

CKPTIOW— SUFFICMNOT. 

Objections  not  affirmatively  mentioned  in  a 
bill  of  exceptions  are  deemed  to  have  been 
waived, 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  2S03,  2815,  2816,  2818,  2810, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec  Dig.  «=>1091.] 

11.  GsixiNAL  Law  i8=»1091— Buxs  or  Excep- 
tion—Stjffic  I E  N  c  Y. 

A  bill  of  exceptions  to  tha  admission  of  evi- 
dence simply  stating  the  grounds  of  objection, 
but  not  stating  as  matters  of  fact  the  matters 
upon  which  the  objections  are  predicated,  Is  in- 
complete and  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833.  2843,  2931^2933,  2943; 
Dea  Dig.  ®=»1091.] 

12.  CRiKinAL  Law  «=>1091— Biixa  or  Exoep- 

TIOH — SUFFICIBNCT. 

A  bill  of  exceptions  recited  that  the  district 
attorney  in  the  presence  of  the  jury  stated  that 
he  was  willing  for  the  jury  to  talce  with  them 
a  map  drawn  oy  a  states  witness  and  admitted 
to  be  incorrect,  and  which  tiad  not  been  admit- 
ted in  evidence;  that  accused  objected  to  the 
statement  of  the  district  attorney  as  prejudicial 
and  calculated  to  cause  the  jury  to  believe  that 
he  did  not  want  them  to  have  the  map  because 
it  might  bear  witness  or  give  evidence  against 
bim.  Held,  that  the  bill  was  insufficient  to  prop- 
erly present  the  matter  for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  2803,  2816,  2816,  2818,  2819, 
2823,  2824,  2?28-2833,  2843,  2931-2938,  2943; 
Dec.  Dig.  <S=s>1091.] 

13.  Cbixinai,  Law  «s>1171— Miboonduot  ow 
PBOSECimNO  Attobnet. 

As  the  jurf  was  not  permitted  to  take  the 
map,  the  district  attorney's  offer  not  having 
been  accepted  by  either  the  court  or  accused, 
there  was  no  reversible  error,  especially  as  the 
court,  in  qualifying  the  bill,  expressly  disap- 
proved accused's  contention  as  to  the  effect  of 
the  remark  on  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  3126,  3127 ;  Dec.  Dig.  <8=> 
1171.) 

14.  Cbiionai.  Law  «=>1111— BrLL  or  Excbp- 

nONS — QXTAUFIOATION — CONCLUSIVENESS. 

Where  accused  accepted  a  bill  of  exceptions 
aa  qualified  by  the  trial  court,  he  was  t>ound 
thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2894-2896;  Dec.  Dig.  «=» 
1111.] 

15.  Crihiitai.  Law  S=3ll66Mi  —  Tbiai,—  Rb- 

MASKS  or  OOUBT. 

Accused  was  being  tried  for  homicide  sever- 
al miles  from  the  jail  where  he  was  confined, 
and  this  fact  was  known  to  the  court  and  all 
the  officers  and  jurors  serving  on  the  case.  The 
conrt,  in  adjourning  until  the  following  morning, 
stated  in  the  presence  of  the  jury  that  the  sher- 
iff might  take  accused  "home,  where  he  belong- 
ed." Accused  claimed  that  this  remark  was  elu- 
cidated to  make  the  jury  believe  that  the  court 
thought  accused  should  be  in  jail,  but  the  court, 
in  qualifying  the  bill  of  exceptions,  did  not  ap- 
prove this  claim.  Held,  that  the  remark  did  not 
constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  3114-3123;  Dec.  Dig.  ®=a 
1166%.] 

16.  Cbikinal  Law  «=>826— Tbiai>-Reqcsst- 
BD  IN8TBU0TI0N&— Tike  fob  Requests. 

Code  Cr.  Proc.  1911,  arts.  735,  737,  743,  as 
amended,  and  article  737a,  as  added,  by  Act 
April  5.  1913  (Acts  33d  Leg.  c.  138),  provide 


that  in  felony  cases  before  tha  charge  ia  read  ae- 
cused  shall  have  a  reasonable  time  to  examine 
it ;  that  he  shall  present  his  objections  in  writ- 
ing ;  that  counsel  on  both  sides  shall  have  a  rea- 
sonable time  to  present  vrritten  instructions; 
that  the  judge,  after  receiving  such  objections 
and  special  charges,  may  make  such  changes  in 
his  main  charge  as  he  may  deem  proper ;  that 
accused  shall  nave  the  opportunity  to  present 
objections  thereto;  and  that  objections  to  the 
charge  and  to  the  refusal  oi;  modification  of  spe- 
cial charges  shall  be  made  at  the  time  of  the 
trial.  Held,  that  the  refusal  of  instructions  not 
presented  until  after  the  court  had  given  his 
main  charge  could  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2008;  Dec.  Dig.  «=»826.] 

17.  CBiiaNAi,  Law  ^91091— Buxs  of  Excep- 
tion—Sufficiknct. 

A  bill  of  exceptions  stating  that  accused 
presented  certain  special  charges  which  the 
court  refused  to  give,  to  which  ruling  he  then 
and  there  excepted,  did  not  raise  the  question 
with  respect  to  suco  refusal  in  such  a  way  that 
it  could  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2803,  2816,  M16,  2818,  2819, 
2823,  2824,  2S2^2833,  2843,  2931-2933,  2943 ; 
Dec.  Dig.  ie=>1091.] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Atascosa  Coun- 
ty;  F.  O.  Chambliss,  Judge. 

Pasqual  Galan  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Geo.  M.  Martin,  of  JTonrdanton,  for  appel- 
lant 0.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 


PRBNDERGAST,  P.  J.  Appellant  was  in- 
dicted for  the  mnrder  of  Felix  Sanchez,  al- 
leged to  have  been  committed  on  March  14, 
1914.  Ha  was  tried  In  December,  1914,  and 
convicted  of  murder.  The  lowest  penalty, 
five  years  in  the  penitentiary,  was  assessed 
against  him. 

[1]  In  his  first  bill  of  exceptions  he  com- 
plains that  the  court  erred  in  refusing  to 
sustain  his  objections  to  Wm.  Blunt  as  a 
Juror,  and  in  holding  Blunt  qualified,  causing 
him  to  peremptorily  challenge  him,  and  there- 
by forcing  W.  A.  Reece,  an  objectionable 
juror,  upon  him;  he  having  exhausted  hl» 
challenges  before  Reece  was  presented.  The 
bill  in  no  way  shows  how  or  why  Reece  was 
objectionable  to  him,  nor  that  he  was  in  any 
way  even  claimed  to  be  disqualified.  The  bill 
shows  his  cause  for  challenging  Blunt  was 
that  upon  his  voir  dire  examination  he  de- 
clared his  hearing  was  not  good,  and  unless 
very  favorably  situated  in  the  Jury  box  he 
would  not  be  able  to  bear  the  testimony  of 
the  witnesses  from  the  witness  stand,  and  at 
times  there  was  a  ringing  In  his  ears,  which 
at  times  affected  his  hearing  quite  material- 
ly ;  that  he  was  59  years  old,  and  never  serv- 
ed as  a  Juror  but  once  before.  In  approving 
this  bin  the  court  qualified  It  by  stating: 

"That  the  juror  seemed  to  readily  beai'  and 
understand  any  and  all  questions  asked  by  the 
court,  and  the  juror  stated  that  if  he  was  placed 
near  the  witnesses  he  could  hear  and  understand 
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what  they  (the  witneaaea)  miftht  state,  and  the 
court  stated  to  counsel  that  in  case  said  juror 
was  selected  to  serve  on  this  jury  be  would  be 
placed  near  the  witness  stand  and  in  a  favored 
position.  The  juror,  spoken  to  by  the  court  in 
an  ordinary  tone  of  voice,  seemed  to  understand 
as  well  as  the  ordinary  man." 

This  bill  shows  no  error.  Oates  t.  State, 
67  Tez.  Cr.  R.  488, 149  S.  W.  1184,  and  cases 
therein  dted. 

[2,3]  His  next  bill.  No.  2,  and  his  sixth, 
will  be  considered  together.  They  are  on  the 
same  subject  and  present  the  same  question. 
They  complain  of  the  court's  action  in  per- 
mitting to  be  Introduced  in  evidence  his  vol- 
untary statement  made  by  him  at  his  examin- 
ing trial  before  B.  A.  Terry,  the  Justice  of 
the  peace,  for  the  reason,  stated  in  No.  2,  that 
said  statanent  made  by  him  was  in  Spanish, 
he  having  no  knowledge  of  the  Bngllsh  lan- 
guage, and  the  same  was  interpreted  Into 
English  by  an  Interpreter  whose  knowledge 
of  English  was  very  imperfect,  and  that 
said  interpreter  test^ed  under  oath,  when 
his  qualifications  as  interpreter  was  tested 
before  the  court,  that  the  voluntary  State- 
ment as  submitted  to  him  did  not  speak  the 
truth,  in  that  the  appellant  is  made  to  say 
that  be  said  to  the  state's  witness  Chon 
Sanchez  at  or  near  the  stump  where  the  diffi- 
culty began  "that  his  (Chon  Sanchez's)  moth- 
er could  take  out  the  stimip,"  whereas.  In 
fact,  he  stated  that  Chon  Sanchez  told  him 
that  "his  (the  defendant's)  mother  could 
take  out  the  stump" ;  that  defendant  was  not 
represented  by  counsel  at  the  examining 
trial;  and  that  he  Imperfectly  understood 
the  interpreter.  In  his  sixth  the  reason  stat- 
ed is  that  It  was  not  shown  that  he  had 
been  properly  warned  in  the  language  which 
he  understood,  and  said  statement  was  not 
what  defendant  really  said  to  the  party  writ- 
ing down  the  same,  It  having  been  shown 
to  be  incorrect 

The  court,  in  approving  his  Idll  No.  2,  did 
so  with  this  quallflcation: 

"The  defendant  introduced  the  party  who  did 
the  interi>reting  in  the  examining  court,  and  on 
the  examining  trial  of  defendant,  and  he  testi- 
fied in  defendant's  favor,  and  to  some  extent 
changed  the  meaning  of  record  as  stated  by  de- 
fendant in  his  voluntary  statement,  but  it  was 
not  clearly  shown  that  the  interpreter  was  in- 
competent or  misunderstood  the  statement  of  de- 
fendant as  made  at  the  time  of  the  examining 
trial,  but  only  stated  his  (the  interpreter's)  rec- 
ollection of  the  proceeding  as  he  remembered 
same,  it  (the  examining  trial)  having  occurred 
about  a  year,  or  at  least  many  months,  prior  to 
this  final  trial." 

In  approving  bill  No.  6  the  court  did  so 
with  this  qualification: 

"The  contention  on  the  part  of  defendant  was 
that  he  did  not  understand  the  interpretation  as 
made,  which  contention  was  not  established  to 
the  satisfaction  of  the  court,  and  hence  the  fore- 
going conclusions  inserted  in  this  bill  by  counsel 
are  not  approved.  The  remainder  of  the  bill  is 
approved,  and  is  ordered  filed  as  a  part  of  the 
record  in  this  case." 

The  statement  which  was  introduced  in 
evidence  Is  not  copied  nor  purported  to  be 


in  either  of  said  bills,  nor  Is  the  substance 
of  It  given  in  either  or  both.  Hence  neither 
bill  presents  the  question  in  such  a  way  that 
we  can  determine  that  the  action  of  the 
court  was  in  any  way  erroneous.  It  will  be 
seen  that  appellant's  objections  are  not  ap- 
proved as  statements  of  facts  by  the  Judge, 
but  the  reverse  of  that  seems  to  be  true. 
Neither  of  the  bills  nor  both  show  that  the 
statement  was  not  admissible.  Tliat  the  in- 
terpreter or  whoever  wrote  out  the  state- 
ment as  given  by  the  Interpreter  might  have 
made  a  mistake  in  one  particular  would  not 
of  Itself  render  the  statement  inadmissible. 
The  Jury  would  hear  the  whole  testimony  as 
to  any  claimed  mistake,  and  might  disregard 
the  statement  In  the  particular  shown  to  be 
a  mistake,  if  so,  yet  all  the  balance  of  the 
statement  might  clearly  be  admissible.  It 
might  be  that  the  evidence  on  the  subject,  as 
a  whole.  In  connection  with  the  statement, 
might  make  it  appropriate  for  the  court  to 
instruct  the  Jury  as  to  what  they  could  or 
could  not  consider;  bat  no  such  complaint 
was  made  on  the  trial  or  now. 

[4]  Omitting  only  the  heading  of  appellant's 
bill  No.  3,  which  merely  gives  the  style  and 
number  of  the  cause  and  the  court  and  term, 
it  is: 

"Be  it  remembered  that  npon  the  trial  of  the 
above  styled  and  numbered  cause  J.  H.  Winn, 
sheriff  of  Atascosa  county,  a  witness  for  the 
state,  wasj  at  the  request  of  the  jury,  and  after 
the  said  jury  had  retired  to  consider  of  their 
verdict,  permitted,  over  the  objection  of  the  de- 
fendant, to  testify  In  response  to  questions  of 
the  foreman  of  the  jury  as  to  the  distance  where 
the  hat  was  found  from  the  Sanchez  camp,  if 
possible,  the  court  failing  to  instruct  the  said 
witness  to  make  his  statement  in  the  language 
used  by  him  in  his  examination  as  nearly  as  he 
could,  and  in  response  to  said  question  of  said 
foreman  the  said  witness  proceeded  to  give  testi- 
mony not  previousl;^  given  by  him,  and  thereup- 
on said  witness  testified  as  follows:  Question  by 
the  foreman  of  the  jury:  'We  want  to  know  the 
distance  from  where  tiie  hat  was  found  to  tho 
Sanchez  camp?'  Answer:  'It  was  about  150 
yards;  that's  it'  Question:  'Did  you  step  it 
off  or  measure  it?"  Answer:  'I  ^niess  it  50  or 
about  SO  or  60  yards.  Guesses  at  it  and  part  of 
it  I  measured.  Foond  it  beyond  a  cord  of  wood, 
about  50  or  60  yards ;  60  or  60  yards  from  the 
Oalan-Sancbez  camp,  I  mean.'  To  all  of  which 
said  testimony  the  defendant  then  and  thete  ob- 
jected, for  the  reason  that  it  was  inadmissible 
for  the  witness  to  do  more  than  repeat  the  lan- 
guage as  nearly  as  be  could,  the  evidence  previ- 
ously given  by  him,  and  because  his  testimony 
was  new  matter,  and  because  the  court  had  foil- 
ed to  instruct  the  said  witness  to  make  his  state- 
ment to  the  jury  in  the  language  used  by  him 
in  his  examination  as  nearly  as  he  conld,  be- 
cause the  said  witness  bad  testified  in  the  case, 
and  was  only  recalled  at  the  request  of  the  Jury, 
and  the  court  overmled  the  said  objections  of 
the  defendant,  and  permitted  the  witness  to  give 
the  above  testimony,  and  the  defendant  then 
and  there  excepted  to  all  of  said  testimony,  and 
now  here  tenders  this,  his  bill  of  exceptions  No. 
3,  and  prays  that  the  same  may  be  signed  and 
made  a  part  of  the  record  in  this  case,  which  ia 
accordingly  done,  with  the  additional  statement 
that  witness  stated  the  distance  above  mention- 
ed to  be  150  or  160  yards  from  where  hat  was 
found  to  Sanchez  camp. 

"P.  Q.  ChambUss, 
"Judge  Seth  Jttd.  Dist  of  Texas." 
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This  blU  was  filed  Marcb  IS,  191S. 

The  rules  for  the  requisites  of  bills  of  ex- 
ceptions in  criminal  cases  have  been  so  long 
and  so  well  established  that  It  seems  It 
sbould  be  useless  to  again  state  them.  They 
hare  been  clearly  and  distinctly  stated  by  a 
long  and  uniform  line  of  decisions  of  this 
court.  Judge  White,  so  long  a  Judge  and  pre- 
siding Judge  of  this  court,  In  his  Ann.  0.  O. 
P.  In  1900,  states  them,  and  collated  the  au- 
ttaorities  up  to  that  date  in  sections  807  to 
862,  tnclnsiTe.  and  in  section  1123.  In  a 
large  number  of  cases,  too  numerous  to  col- 
late, but  notably  in  James  v.  State,  63  Tex. 
Cr.  R.  75,  138  S.  W.  612;  Conger  v.  State,  63 
Tex.  Cr.  R.  327.  140  S.  W.  1112,  and  Best  v. 
State,  164  S.  W.  907,  recently  attention  has 
been  called  to  these  rales,  and  the  said  sec- 
tions  of  Judge  White's  Annotated  Procedure 
cited. 

[S-11]  It  occurs  to  us  that  no  one  could  serl- 
oosly  contend  that  the  above-copied  bill  com- 
piles with  these  rules  or  any  of  them  to  such 
an  extent  as  this  court  can  intelligently  tell 
tberefrom  that  any  material  or  reversible  er- 
ror was  committed  by  the  trial  Judge.  We 
stated  spedflally  some  of  these  rules  in  Best 
T.  State,  supra,  .and  will  here  again  copy 
ibem: 

"(1)  The  allegations  thereof  should  be  fnll  and 
explicit,  80  that  the  matters  presented  to  the 
coort  on  appeal  for  revision  may  be  comprehend- 
ed  without  recourse  to  inferences. 

"(2)  They  should  be  ao  ezpUdt  as  to  enable 
the  court  on  appeal  to  fully  understand  all  the 
facts  upon  which  the  correctness  or  error  of  the 
rulings  depend ;  otherwise  they  will  not  be  con- 
sidered. 

"(3)  It  must  set  oot  the  proceedings  in  the 
court  below  sufficiently  to  enable  the  court  on 
appeal  to  know  that  an  error  has  been  commit- 
ted. It  must  be  so  full  in  its  statements  that 
in  and  of  itself  it  will  disclose  all  that  is  neces- 
sary to  manifest  the  supposed  error,  and  must 
state  enough  of  the  evidence  or  facts  proven  to 
render  intelligible  the  rulinir  excepted  to. 

"(4)  It  cannot  be  aided  either  by  a  statement 
in  reply  to  a  motion  for  new  trial  or  by  the 
statement  of  facts. 

"(5)  It  controls  even  the  statement  of  facts. 

"(d)  Objections  or  the  mere  statement  of  the 
ground  of  objection  in  the  bill  is  not  the  certifi- 
cate of  the  judge  that  what  is  stated  is  true; 
it  is  the  mere  objections  of  the  party. 

"(7)  Inferences  will  not  be  indulged  to  supply 
amissions  in  them.  Nor  will  the  court  on  appeal 
supply  omissions,  nor  aid  the  bills  by  inferences 
or  presumption. 

"(8)  Objections  not  affirmatively  mentioned  in 
the  bill  are  deemed  to  have  been  waived. 

"  (9)  A  bill  to  the  admission  of  evidence  is  in- 
complete and  insufficient  which  simply  states 
the  grounds  of  objections  to  the  errors,  but  fail 
to.  state,  as  matters  of  fact,  the  matters  upon 
which  the  objections  were  predicated." 

They  are  each  and  all  applicable  to  this 
MIL  The  bill  states  that  the  court  permitted 
tlie  sheriff,  over  his  objections,  "to  testify 
In  response  to  questions  of  the  foreman  of  the 
Jury  as  to  the  distance  where  the  hat  was 
found  from  the  Sanchee  camp.  If  possible," 
and  then  gives  the  question  propounded  by 
tbe  foreman  of  the  Jury,  asking  that  specific 
qoestlon  and  the  answer  to  it  that  it  was 
about  160  yards.    We  tUnk  It  would  be  im- 


possible from  this  whole  bill,  or  sedd  portion 
of  it,  or  any  other  portion  of  it,  to  tell  how 
or  in  what  possible  way  the  question  and  an- 
swer could  affect  this  case.  No  statement 
whatever  in  the  bill  is  made  showing  this. 
The  question  is:  What  is  the  distance  from 
where  the  hat  was  found  to  the  Sanchez 
camp?  What  hat?  Whose  hat?  What  did 
tbe  location  of  any  hat  relatively  from  tbe 
Sanchee  camp,  as  this  bill  shows,  have  to  do 
with  any  fact,  material  or  otherwise,  in  this 
case?  Absolutely  none  so  far  as  the  bill 
shows.  As  we  understand  the  qualification 
of  the  Judge  to  the  bill,  he  stated  that  the 
sheriff  on  the  trial  of  the  case  stated  that 
said  distance  was  150  or  160  yards.  The  bill 
does  not  show,  and  we  cannot  understand 
from  it,  unless  as  thus  explained  by  the 
Judge,  what  the  previous  testimony  of  the 
witness  on  the  trial  was.  Under  the  rules  we 
are  prohibited  from  going  to  the  statement  of 
flicts  for  enlightenment  for  any  purpose  to 
explain,  modify,  or  make  certain  this  bill.  If 
we  could  go  to  the  statement  of  facts  for  any 
purpose  in  connection  with  the  bill,  then  we 
could  go  to  It  for  all  purposes,  whether  to 
sustain  the  appellant  In  his  objections  or  the 
court  in  his  rulings.  If  we  could  go  to  the 
statement  of  facts  or  the  record  otherwise 
than  the  bill,  then  we  would  find  that  the 
sheriff  testified  in  his  previous  testimony  pre- 
cisely or  substantially  the  same  thing  with- 
out any  question.  So  that  In  no  contingency 
does  this  bill,  or  the  ruling  of  the  court 
shown  thereby  In  connection  therewith,  show 
any  reversible  error. 

[12-14]  Appellant's  next  bill  is  to  this  ef- 
fect: That  while  said  witness  Winn,  the 
sheriff,  was  testifying,  after  being  recalled 
by  the  Jury,  the  district  attorney  stated  to 
the  court  in  the  presence  of  tbe  Jury  that  be 
was  willing  for  the  Jury  to  take  the  map 
drawn  by  the  state's  witness  Sanchez  with 
them  in  their  retirement;  said  map  having 
been  admitted  by  said  witness  Sanchez  not 
to  be  a  correct  map  or  sketch,  and  said  map 
not  having  been  admitted  in  evidence.  This 
is  the  substance  in  full  of  this  bill,  except 
what  we  now  state.  Following  what  we  have 
given  above,  the  bill  then  proceeds  to  state 
that  he  objected  to  the  statement  of  the  dis- 
trict attorney  lu  the  presence  of  the  Jury,  for 
the  reason  that  it  "was  highly  prejudicial  to 
the  defendant,  in  ttals,  that  it  was  calculated 
to  and  did  cause  the  Jury  to  beUeve  that  the 
defendant  did  not  want  the  Jury  to  have  said 
map  or  sketch,  as  the  same  might  bear  wit- 
ness against  said  defendant,  or  in  some  man- 
ner give  evidence  against  the  defendant," 
and  that  be  requested  the  court  to  instruct 
the  Jury  not  to  consider  said  statement  by 
the  district  attorney,  and  the  court  refused 
this.  The  court,  in  approving  the  bill,  did  so 
"with  tbe  exceptions  of  tbe  deductions  drawn 
by  counsel  in  preparing  tbe  bill."  This  bill 
was  filed  Marcb  13,  1915.  Tbe  trial  occurred, 
as  stated,  in  December,  1014.  What  has  been 
said   about  the  insufficiency  of  bill  No.   8 
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eqnally  applies  to  this.  The  court  In  bia 
qualification  expressly  excluded  the  deleteri- 
ous deductions  drawn  by  counsel  In  prepar- 
ing tile  bill.  As  we  understand,  the  offer  of 
the  district  attorney  that  he  was  willing  for 
the  Jury  to  take  said  map  was  not  accepted 
by  either  the  court  or  the  appellant  The 
Jury  was  not  permitted  to  take  the  map  un- 
der the  district  attorney's  expression  of  will- 
ingness that  they  should.  The  bill  was  mere- 
ly to  the  fact  that  the  district  attorney  stat- 
ed to  the  trial  Judge  in  the  hearing  of  the 
Jury  that  he  was  willing  for  the  Jury  to  take 
the  map  with  them.  We  cannot  see  how  this 
would  or  could  present  any  reversible  error. 
As  stated,  the  court  expressly  disapproved 
appellant's  contention  of  it  having  any  bad 
effect  on  the  Jury.  He  accepted  the  bill  as 
qualified,  and  Is  bound  by  It  under  all  the 
decisions. 

[15]  Appellant's  next  bill.  No.  6,  shows 
this:  That  when  the  court  was  about  to  take 
a  recess  for  the  day  until  the  following  morn- 
ing, in  the  presence  and  hearing  of  the  Jury 
he  said: 

"The  court  will  now  adjourn  until  tomorrow 
morning  at  9  o'clock,  and  that  the  sheriff  mixht 
take  the  defendant  home,  where  he  belonged.' 

By  this  bill  appellant  then  proceeds  to 
claim  that  said  remark  of  the  court  was  cal- 
culated to  make  the  Jury  believe,  and  It  made 
them  believe,  that  the  court  was  of  the  opin- 
ion that  the  defendant  should  be  In  Jail,  for 
the  reason  that  he  was  guUty  of  the  offense 
for  which  he  was  being  tried,  and  that  said 
remark  was  an  expression  on  the  part  of  the 
court  of  his  opinion  of  the  case.  The  court, 
In  allowing  this  bill,  did  so  with  this  qual- 
ification: 

"The  court  at  adjourning  time  stated  that  the 
court  would  be  at  recess  until  the  following 
morning,  and  stated  to  the  sheriff  that  he  might 
take  the  defendant  home,  where  he  belonged ; 
the  court,  all  officers  and  jurors  serving  on  the 
case,  knowing  as  a  physical  fact  that  the  de- 
fendant was  being  tried  at  Jourdanton,  Tex., 
and  the  jail  or  place  where  defendant  was  con- 
fined was  at  Pieasanton,  Tex.,  a  distance  of 
some  four  miles,  and  the  sheriff  teas  obliged  to 
transfer  the  defendant  to  and  from  the  jail 
each  day  he  was  on  trial.  The  deductions 
drawn  and  presented  by  the  bill  I  do  not  ap- 
prove. F.  6.  Chambliss, 

"Judge  3Cth  Dist  of  Texas." 

As  explained,  this  bill  presents  no  reversi- 
ble error.  The  court,  as  stated  in  the  qnalifl- 
cation,  expressly  did  not  approve  the  deduc- 
tions and  claim  of  what  the  Jury  could  draw 
and  understand  therefrom. 

[1 6, 1 7]  The  only  other  bill  appellant  has  la 
his  No.  7.  It  is  very  brief,  and  to  this  effect : 
That  on  the  trial  "the  defendant  presented 
to  the  court  requested  special  charges  Nos. 
2  and  3,  which  the  court  refused  to  give,"  to 
which  ruling  he  then  and  there  excepted,  and 
now  here  tenders  his  bill  of  exceptions  No. 
7,  and  prays  that  the  same  be  signed  and 
made  a  part  of  the  record,  which  Is  accord- 
ingly done.    Signed  by  the  Judge. 

During  the  trial  appellant  made  no  excep- 
tion whatever  to  the  charge  of  the  court 


The  court's  charge  was  filed  on  December 
8th.  Evidently  it  was  then  read  to  the  Jury. 
By  his  charge  he  properly  defined  and  sub- 
mitted to  the  Jury  murder  and  self-defense. 
He  also  gave  a  charge  on  manslaughter  in 
the  very  language  requested  by  appellant 
His  said  charges  2  and  3  were  in  no  way 
shown  to  have  been  presented  to  the  Judge 
prior  to  the  time  be  charged  the  Jury,  nor 
does  the  record  otherwise  show  that  they 
were  presented  to  him  before  he  read  his 
charge  to  the  Jury.  The  file  mark  thereon 
makes  it  evident  that  they  were  not  pre- 
sented to  the  Judge  for  any  action  on  his 
part  until  after  he  had  given  his  main  charge. 
Therefore,  unquestionably,  under  Act  April 
6,  1913,  p.  278,  amending  articles  735,  737, 
and  743  and  adding  article  737a  to  our  Crim- 
inal Procedure,  appellant  has  failed  to  raise 
or  present  this  question  so  that  we  can  re- 
view it.  Ross  V.  State,  170  S.  W.  305,  and 
cases  there  cited.  In  addition  to  this,  since 
then  this  court  has  so  uniformly  held  in  a 
large  number  of  cases  unnecessary  to  collate. 
In  addition  to  this,  it  has  been  the  uniform 
holding  of  this  court  under  said  last  arti- 
cles cited  of  the  Procedure,  before  amended, 
that  appellant  does  not  raise  the  question  in 
a  way  that  would  authorize  this  court  to  re- 
view It  Ryan  v.  State,  64  Tex.  Cr.  R.  628, 
142  S.  W.  878,  Berg  v.  State,  64  Tex.  Cr.  R. 
618,  142  S.  W.  884,  and  Byrd  v.  State,  151 
S.  W.  1068,  and  the  authoriUes  cited  in  these 
several  cases.  A  large  number  of  other  cases 
to  the  same  effect  could  be  cited  but  it  Is 
unnecessary. 

We  see  no  necessity  at  this  time  of  detail- 
ing the  testimony.  All  the  questions  raised 
can  be  properly  passed  upon,  and  are  passed 
upon,  without  reciting  any  of  the  facts.  We 
have  carefully  read  and  studied  the  state- 
ment of  facts,  and  the  charge  of  the  court 
submits  aptly  and  properly  every  question 
which  was  raised  by  the  testimony. 

The  Judgment  is  afilrmed. 

HARPER,  J.  I  concur  in  the  afBrmance 
of  this  case,  not  alone  because  the  bills  do 
not  properly  present  the  questions  for  re- 
view, but  if  the  bills  presented  the  questions 
fully,  when  read  in  the  light  of  the  whole 
record,  they  or  either  of  them  do  not  present 
error. 

DAVIDSON,  J.  (dissenting).  1.  This  con- 
viction was  for  murder.  Manslaughter  was 
in  the  case,  and  a  partial  charge  on  the  sub- 
ject was  given  the  jury  at  the  request  of  the 
appellant.  The  whole  law  of  manslaughter 
was  not  charged.  The  question  of  cooling 
time  was  in  the  case  from  two  standpoints. 
A  charge  submitting  this  was  refused.  This 
should  have  been  given.  Perhaps,  technical- 
ly, critically,  It  might  not  be  the  subject  of 
review,  inasmuch  as  appellant  does  not  make 
it  definitely  appear  that  he  asked  the  charge 
before  the  argument  was  begun.  As  I  under- 
stand the  statute,  however,  U  the  defendant 
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has  not  bad  a  fair  trial  on  his  case  and  the 
charges,  the  strict  critical  techslcalitlte  are 
not  to  be  applied.  I  do  not  believe  that  the 
harsh  technicalities  of  the  law  should  be  ap- 
plied at  any  time  to  deprive  an  accused  of  a 
fair  legal  trial.  The  statute  should  be  liber- 
ally construed  to  the  end  that  he  may  have  a 
fair  trial.  C.  C.  P.  arts.  25,  10,  4.  The  Con- 
stitution guarantees  a  fair  trial  by  an  im- 
partial jury,  and  anything  that  tends  to -de- 
prive him  of  this  should  be  liberally  con- 
strued in  his  favor  to  the  end  that  his  legal 
rights  may  be  preserved.  Guilt  is  the  end  to 
be  ascertained.  That  means  the  real  offense 
under  the  facts  proved  and  appropriate 
charges  applied  to  every  phase  of  the  facts 
and  issues  presented  by  facts. 

2.  The  question  that  I  particularly  desire 
to  notice,  however,  is  found  In  bill  No.  3. 
That  bill  recites: 

"J.  H.  Winn,  sheriff  of  Atascosa  county,  a 
witness  for  the  state,  was,  at  the  request  of  the 
jury,  and  after  the  said  jury  had  retired  to  con- 
sider of  their  verdict,  permitted,  over  the  objec- 
tion of  the  defendant,  to  testify  in  lesponse  to 
questions  of  the  foreman  of  the  jury  as  to  the 
distance  where  the  bat  was  found  from  the 
Sanchez  camp,  if  possible,  the  court  falling  to 
instruct  the  said  witness  to  make  his  statement 
in  the  language  used  by  him  in  his  examina- 
tion as  nearly  as  he  could,  and  in  response  to 
said  question  of  said  foreman  the  said  witness 
proceeded  to  give  testimony  not  previously  giv- 
en by  him,  and  thereupon  said  witness  testified 
as  follows:  Question  by  the  foreman  of  the 
jury :  'We  want  to  Icnow  the  distance  from 
where  the  hat  was  found  to  the  Sanchez  camp.' 
Answer:  'It  was  about  150  yards;  that's  it.' 
Question:  'Did  you  step  it  off  or  measure  it?' 
Answer :  'I  guess  it  50  or  about  50  or  60  yards. 
Guesses  at  it,  and  part  of  it  I  measured.  Fonnd 
it  beyond  a  cord  of  wood,  about  50  or  60  yards; 
50  or  00  yafds  from  the  Galan-Sanchez  camp, 
I  mean.'  To  all  of  which  said  testimony  the  de- 
fendant then  and  there  objected,  for  the  rea- 
son that  it  was  inadmissible  for  the  witness  to 
do  more  than  repeat  the  language  as  nearly  as 
he  could,  the  evidence  previously  given  by  him, 
and  because  his  testimony  was  new  matter,  and 
because  the  court  had  failed  to  instruct  the 
said  witness  to  make  his  statement  to  the  ju- 
r^  in  the  language  used  by  him  in  his  examina- 
tion as  nearly  as  he  could,  because  the  said  wit- 
ness had  testified  in  the  case,  and  was  only  re- 
called at  the  request  of  the  jury,  and  the  court 
overruled  the  said  objections  of  the  defendant, 
and  permitted  the  witness  to  give  tb-;  above  tes- 
timony, and  the  defendant  then  and  there  ex- 
cepted to  all  of  said  testimony,  and  now  here 
tenders  this  his  bill  of  exceptions  No.  3,  and 
prays  that  the  same  may  be  signed  and  made  a 
part  of  the  record  in  this  case,  which  is  accord- 
ingly done,  with  the  additional  statement  that 
witness  stated  the  distance  above  mentioned  to 
be  ISO  or  160  yards  from  where  hat  was  found 
to  Sanchez  camp." 

This  bin,  it  will  be  observed,  presents  clear- 
ly, succinctly,  and  coherently  that  Winn,  the 
sberlff,  was  recalled  as  a  witness  at  the  re- 
quest of  the  Jury  after  their  retirement  to 
consider  of  their  verdict,  and,  over  the  de- 
fendant's objections,  was  permitted  to  testi- 
fy tn  response  to  questions  of  the  foreman 
of  tbe  jury  as  to  the  distance  the  hat  was 
found  from  the  Sanchez  camp,  and  the  court 
failed  to  instruct  the  witness  to  make  his 
statement  in  the  language  used  by  him  In  his 
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examination  on  the  trial  as  nearly  as  be 
could,  and  "In  response  to  said  questions  of 
said  foreman,  the  said  witness  proceeded  to 
give  testimony  not  previouEtly  given  by  him." 
And  then  follows  his  testtmony.  This  shows 
on  its  face  this  whole  proceeding  was  in  vio- 
lation of  the  statute.  The  witness  could  not 
legally  testify  to  anything  on  recall  by  the 
jury,  except  what  he  had  previously  stated, 
and  that  to  be  In  the  language,  as  nearly  as 
possible,  delivered  by  him  In  the  previous  ex- 
amination. The  bill  recites  and  sets  out  that 
the  testimony  was  new  matter,  and  makes  It 
patent  that  the  court  did  not  Instruct  the 
witness  as  to  such  matters  as  the  statute  re- 
quires. The  court  nowhere  as  to  this  con- 
tradicts or  qualifies  this  bill  of  exceptions.  ' 
His  qualification  is  that  tbe  witness  stated 
the  distance  to  be  "150  or  160  yards  from 
where  the  hat  was  found  to  the  Sanchez 
camp."  In  his  testimony  set  out  In  this  bill 
he  said  150,  and  subsequently  said  it  was  be- 
yond a  cord  of  wood,  about  50  or  60  yards, 
and  about  50  or  60  yards  from  the  Galan- 
S^nchez  camp.  I  do  not  understand  how  the 
bill  of  exceptions  could  be  more  plain  on 
the  question  Involved  than  this.  We  have 
two  statutes  with  reference  to  the  introduc- 
tion of  testimony  outside  of  the  regular  trial 
examination.  The  first  article  referred  to  Is 
article  718,  C.  C.  P.  of  1911.  That  statute  Is 
in  the  following  language: 

"The  court  shall  allow  testimony  to  be  intro- 
duced at  any  time  before  the  argument  of  a 
cause  is  conduded.  if  it  appear  that  it  is  neces- 
sary to  a  due  administration  of  justice." 

This  article  has  been  held,  and  correctly, 
to  be  an  exception  to  the  general  rule  of 
hearing  evidence,  and  fixes  tbe  limit  of  tbe 
discretionary  powers  of  the  court  Wherever 
It  is  deemed  necessary  to  a  due  administra- 
tion of  Justice,  the  court  may  admit  evidence 
at  any  time  before  the  conclusion  of  the  ar- 
gument, but  not  afterwards.  See  Williams  v. 
State,  35  Tex.  Or.  E.  183,  82  S.  W.  893; 
Southerland  v.  State,  52  Tex.  Cr.  R.  425,  107 
S.  W.  349 ;  Lorance  v.  State,  37  Tex.  Cr.  R. 
463,  36  S.  W.  93 ;  Lockett  v.  State,  55  S.  W. 
336;  White's  Ann.  C.  C.  P.  p.  490.  Under 
this  statute  tbe  court  is  prohibited  from 
permitting  the  introduction  of  testimony 
after  the  close  of  the  argument.  Those  who 
feel  Interested  in  the  question  may  read  with 
profit  and  entertainment  the  discussion  of 
the  question  in  Williams  t.  State,  supra,  as 
well  as  the  other  cases  cited.  This  evidence 
was  given  before  the  Jury  after  their  retire- 
ment, and  the  bill  of  exceptions  recites  posi- 
tively it  was  new  evidence,  and  the  court 
does  not  controvert  this.  The  only  statement 
he  makes  is  that  the  witness  said  it  was 
about  150  or  160  yards  from  where  the  hat 
was  found.  Tbe  bill  tecites  it  was  150.  His 
attention  was  called  to  the  fact  in  tbe  bill 
and  at  the  time  of  the  recaQ  of  the  witness 
that  tbe  witness  had  not  been  cautioned,  and 
was  giving  new  testimony,  and  the  court  does 
not  gainsay,  qualify,  or  dispute  this  In  tbe 
bill,  but  signs  It     From  tbe  standpoint  of 
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the  Introdnctlon  of  new  testimony  tbls  was 
Inadmissible,  and  error  by  the  express  terms 
of  the  statute.  There  Is  another  article,  how- 
erer,  755  In  the  1911  Revised  Criminal  Pro- 
cednre,  which  reads  as  follows: 

"If  the  jury  disagree  as  to  the  statement  of 
any  particular  witness,  they  may,  upon  apply- 
ing to  the  court,  have  such  witness  again 
brought  upon  the  stand;  and  he  shall  be  direct- 
ed by  the  judge  to  detail  his  testimony  to  the 
particular  point  of  disagreement,  and  no  other, 
and  he  shall  be  further  instructed  to  malce  his 
statement  in  the  language  used  in  his  examina- 
tion as  nearly  as  be  can." 

This  bill  recites  the  Jury  had  retired  and 
came  back  and  had  the  witness  Winn  recall- 
ed. He  was  not  cautioned  by  the  judge  as 
to  what  he  should  testify,  nor  was  the  jury 
limited  In  their  questions  as  fo  the  testimony 
be  had  delivered  on  bis  original  examination 
during  the  trial.  Tbls  Is  all  made  patent  on 
the  face  of  the  bill  of  exceptions.  It  Is  not 
controverted.  It  Is  further  recited,  emphati- 
cally, in  the  face  of  the  bUl  of  exceptions,  not 
only  that  he  gave  additional  and  other  tes- 
timony to  what  he  testified  originally,  and 
the  questions  and  answers  are  stated  in  the 
bllL  Under  this  article,  the  court  should 
have  Instructed  him  to  detail  his  testimony 
only  to  the  particular  point  of  disagreement, 
and  no  other,  and,  further,  that  he  should 
have  been  instructed  to  make  such  statement 
in  the  language  used  in  his  examination  as 
nearly  as  he  could.  This  bill  of  exceptions 
excludes  the  idea  positively  and  certainly 
that  the  witness  was  so  instructed.  The 
court  did  not  warn  him  or  Instruct  him,  and 
the  court  signs  this  bill  of  exceptions  with- 
out qualifying  or  controverting  those  state- 
ments In  the  bill.  This  statute  has  often 
been  construed,  not  only  by  this  court,  but  by 
the  Supreme  Court,  long  before  the  creation 
or  organization  of  the  Court  of  Criminal  Ap- 
peals. 

In  Campbell  v.  State,  42  Tex.  591,  Judge 
Moore  delivered  the  opinion  and  laid  down 
these  propositions: 

"When  a  witness  is  permitted  to  be  recalled  at 
request  of  the  jury  who  disagree  as  to  his  tes- 
timony, such  witness  should  be  required  to  re- 
peat his  testimony  upon  the  point  in  dispute  and 
in  his  words  when  previously  testifying;  it  is 
error  to  allow  a  re-ezaminaUon  on  that  point. 
The  provisions  of  the  Code  require:  (1)  The 
jury  should  indicate  to  the  court  the  statement 
of  the  witness  about  which  they  disagree;  (2) 
the  witness  should  be  brought  upon  the  stand, 
and  directed  to  detail  his  testimony  in  respect 
to  this  particular  point,  and  no  other;  (3)  the 
court  shall  instruct  the  witness  to  make  his 
statement  in  the  very  words  used  in  his  original 
examination  as  nearly  as  he  can." 

When  that  opinion  was  delivered  the  Su- 
preme Court  was  composed  of  Chief  Justice 
Roberts  and  Associate  Justices  Reeves,  De- 
vine,  Moore,  and  Gould.  This  was  one  of  the 
great  courts  in  the  jurisprudence  of  Texas. 
Speaking  of  this,  Judge  Moore  uses  this  lan- 
guage: 

"Now,  let  us  note  what  occurred  in  the  court 
below.  The  jury  came  into  court  and  requested 
permission  to  re-examine  the  witness,  but  do 
not  appear  to  have  indicated  an^  particular 
statement  of  the  witness  about  which  they  dis- 


agreed. And  although  the  court  says  "he  ad- 
monished the  jury  that  the  witness  could  only 
l>e  interrogated  in  reference  to  testimony  which 
he  had  previously  given,  and  about  which  some 
of  them  were  not  satisfied,  and  when  the  in- 
terrogations were  propounded  to  and  answered 
by  the  witness,  the  court  as  well  as  the  witness, 
considered  his  answers  as  an  effort  to  reiterate 
what  he  previously  attempted  to  convey  to  the 
minds  of  the  jurors.' " 

He  further  says: 

"The  information  given  the  jury  did  not  serve 
the  purpose,  and  cannot  be  regarded  as  a  sub- 
stitute for  the  admonition  to  the  witness.  The 
jury  were  permitted  to  take  upon  themselves  the 
office  of  examiners,  and  to  niake  such  inquiries 
as  they  desired,  and  that,  too,  of  a  most  direct 
and  leading  character.  The  questions  propound- 
ed to  the  witness  had  reference,  no  doubt,  to 
matters  about  which  be  had  testified,  hot  cer- 
tainly they  were  not  of  a  character  calculated  to 
elicit  a  reiteration  by  the  witness  of  his  former 
statements,  as  nearly  in  the  language  in  which 
it  was  made  as  he  could  give  it." 

In  the  case  quoted  from  it  will  be  noticed 
that  the  trial  court  said  that  he  admonished 
the  Jury  that  the  witness  could  only  be  in- 
terrogated with  reference  to  the  te.«!tlmony 
which  he  had  previously  given,  and  about 
which  some  of  them  were  not  satisfied,  and 
that,  when  these  inquiries  were  propounded 
and  answered,  the  conrt,  as  well  as  the  wit- 
ness, considered  his  acts  an  effort  to  r^terate 
what  he  had  previously  attempted  to  convey 
to  the  minds  of  the  jurors;  yet,  with  all  that 
in  the  record  before  the  Supreme  Court,  they 
held  it  was  not  a  sufficient  compliance  with 
the  statute,  and  reversed  the  judgment  It 
did  not  comply  with  the  statute,  as  was  cor- 
rectly held  by  the  Supreme  Court  If  that 
was  a  failure  to  comply  with  the  statute, 
what  may  be  said  of  the  failure  in  this  case? 
The  court  made  no  attempt  to  instruct  the 
witness,  jurors,  or  anybody  else,  and  he  sign- 
ed the  bill  stating  positively  that  there  was 
introduced  new  testimony.  To  the  same  ef- 
fect Is  Tarver  v.  State,  43  Tex.  564.  The 
headlines  of  that  opinion  is  in  this  language: 

"When  a  witness  is  re-examined  at  the  request 
of  the  jury,  after  their  retirement  and  return 
into  court,  the  omission  of  the  judge  to  direct 
the  witness  to  confine  his  testimony  to  the  par- 
ticular point  of  disagreement,  and  to  makt  his 
statement  in  the  language  used  by  him  in  his 
first  examination  as  nearly  as  he  can,  will, 
when  the  witness,  in  the  absence  of  such  cau- 
tion, has  given  additional  evidence,  be  ground 
for  reversing  a  judgment  of  conviction." 

In  that  case,  as  in  this,  the  witness  was 
not  cautioned  or  directed  by  the  judge  to  de- 
tail his  testimony  in  respect  to  the  particu- 
lar point  of  disagreement  and  no  other.  It 
was  said  in  that  opinion,  which  was  deliver- 
ed by  Mr.  Justice  Reeves: 

"It  not  being  shown  that  this  was  done,  we 
ore  not  authorized  to  say  that  such  a  departure 
from  the  requirements  of  law  in  the  mode  of 
examination  and  in  permitting  the  witness  to 
make  a  further  and  additional  statement  from 
that  made  on  the  trial  may  not  have  l>een  prej- 
udicial to  the  rights  of  the  appellant.  It  might 
have  been  presumed  that  the  proper  instruc- 
tions had  been  given  to  the  witness,  if  the  judge 
had  not  stated  what  occurred  at  the  time,  but, 
having  undertaken  to  state  the  facts,  no  such 
presumption   can   arise.     If,   however,   it   ap- 
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peared  that  the  ingtractions  were  given,  it  wotild 
not  remoYe  the  objection  to  the  statement  made 
by  the  witness  on  his  re-examination.  It  is 
not  necessary  to  examine  the  other  grounds  of 
objection  to  the  judgment  with  a  view  to  ex- 
press an  opinion,  as  they  may  be  avoided  on 
another  trial." 

So  the  Tarver  Case  was  reversed  exda- 
slvely  on  the  proposition  Involved  here. 

It  was  held  In  Shlpp  v.  State,  11  Tex.  App. 
46,  counsel  for  defendant  cannot  waive  ap- 
pellant's right  to  be  present  on  such  occa- 
sions; and  it  was  held  In  Edmondson  v. 
State,  7  Tex.  App.  116,  following  Tarver  v. 
State  and  Williams  v.  State,  supra,  that 
where  a  witness  has  been  recalled,  It  is  er- 
ror to  permit  him  to  make  statements  addi- 
tional to  bis  previous  testimony;  and  in  Lor- 
ance  v.  State,  37  Tex.  Cr.  R.  463,  36  S.  W.  83, 
it  was  held  error  to  interrogate  a  witness 
with  reference  to  any  other  fact.  These  cas- 
es were  reversed  upon  this  question.  These 
cases  have  been  followed,  so  far  as  I  can 
discover  from  an  examination  of  the  author- 
ities, by  all  decisions  in  Texas  where  the 
matter  has  come  for  investigation.  See  Wil- 
son V.  State,  37  Tex.  Cr.  R.  373,  35  S.  W. 
390,  38  S.  W.  624,  39  S.  W.  373 ;  Lorance  v. 
State,  37  Tex.  Or.  R.  453,  36  S.  W.  93;  I>)ck- 
ett  r.  States  55  S.  W.  336;  Southerland  y. 
SUte^  62  Tex.  Cr.  R.  425,  107  S.  W.  349; 
Williams  y.  State,  35  Tex.  Cr.  R.  183,  32  S. 
W.  893;  Branch's  Crim.  I«w,  {  878.  This 
bUl  of  exception  cannot  be  treated  in  the 
Ugbt  of  the  ordinary  bill  reserved  to  the  In- 
trodnction  of  testimony  during  triaL  All  le- 
gitimate testimony  is  introducible  during 
the  trial,  and  under  certain  circumstances  it 
may  be  introduced  in  the  discretion  of  the 
court  for  the  due  administration  of  justice 
before  the  argument  is  concluded;  but,  when 
the  argument  has  been  concluded,  the  case 
is  closed  absolutely  so  far  as  the  introduc- 
tion of  testimony  is  concerned.  There  is  no 
way  in  our  Code  and  practice  to  get  witness- 
es before  the  Jury  afterwards,  except  where 
the  Jury  disagree  after  their  retirement  as 
to  what  one  or  more  witnesses  stated.  The 
witness  can  be  recalled  at  the  request  of  the 
Jury,  and  under  proper  instructions  may  re- 
state his  previous  testimony  in  accordance 
with  the  terms  of  the  statute,  but  he  cannot 
give  new  testimony.  Wherever  this  question 
has  come,  and  that  statute  has  been  violat- 
ed, a  reversal  lias  always  been  granted,  and 
well  this  should  be  the  case.  The  Legisla- 
ture saw  proper  to  close  the  case,  so  far  as 
tbe  introduction  of  testimony  is  concerned, 
at  tbe  conclusion  of  the  argument.  The  case 
is  tlien  made  one  way  or  the  other,  and,  so 
far  as  the  facts  are  concerned  as  to  the  In- 
trodnction  of  testimony,  concluded.  This  is 
a  yalnable  right;  it  is  a  provision  of  legis- 
lative authority  in  the  due  order  of  the  ad- 
ministration of  justice.  They  had  the  right, 
tbe  authority,  And  the  power  to  prescribe  the 
rules,  and  this  court  and  no  court  in  Texas 
can  or  ought  to  say  that  it  shall  not  be  car- 
ried out  as  enacted  by  the  legislative  author- 


ity. The  question  of  injury  does  not  enter 
into  the  discussion.  Where  the  bill  states 
tbe  facts,  and  tbe  statute  has  been  violated, 
the  question  is  Settled,  and  the  reversal  in- 
evitably follows  if  the  law  is  pursued.  A  bill 
of  exceptions  reserved  to  this  character  of 
proceeding  is  not  to  be  construed  as  a  bill  or- 
dinarily reserved  to  the  introduction  of  tes- 
timony during  the  triaL 

3.  There  was  another  thing  done  that 
seems  to  me  was  entirely  wrong.  While  the 
Jury  had  Winn  on  the  stand — at  least,  while 
they  were  in  the  courtroom — the  district  at- 
torney suggested  and  offered  to  permit  the 
jury  to  carry  with  them  in  their  retirement 
a  map  or  plat  drawn  by  the  witness  Sanchez, 
causing  appellant  to  object.  Lwance  y. 
State,  supra.  The  bUl  recites  this  map  was 
incorrect,  admitted  by  Sanchez  to  be  incor- 
rect, and  was  not  introduced  in  evidence,  but 
it  forced  appellant  to  object  to  this  sort  of 
an  illegal  performance  when  they  came  In 
from  their  retirement  to  seek  the  testimony 
of  the  witness  Winn  about  another  matter. 
This  presents  the  matter  in  a  very  different 
light  from  what  it  would  have  been  had  it 
occurred  during  the  main  trial  of  tbe  case. 
Under  the  statute  the  district  attorney  had 
no  authority  to  introduce  the  map,  the  Jury 
bad  not  called  for  it,  and  such  performance 
as  this  should  not  be  tolerated.  Lorance  v. 
State,  supra.  Its  introduction  would  have 
been  clearly  violative  of  the  statute  (article 
755)  above  quoted.  It  occurs  to  me  that  this 
question  is  of  sufficient  Importance  to  require 
this  judgment  to  be  reversed.  It  was  not 
right  to  force  the  appellant  to  object  at  that 
Juncture  to  the  admission  of  illegal  testi- 
mony. From  my  view  of  the  record  and  the 
law,  I  cannot  accord  my  sanction  to  the  af- 
firmance of  this  judgment. 

This  Judgment  should  be  reversed,  and  the 
cause  remanded. 

HARPER,  J.  (concurring).  Had  the  court 
permitted  Sheriff  Winn  to  testify  to  any  new 
or  additional  facts  when  tbe  question  was 
propounded  to  him  by  the  Jury,  I  would  not 
concur  in  the  affirmance,  but,  in  my  opinion, 
the  record  discloses  that  he  was  not  permit- 
ted to  do  so,  and  the  court,  in  approving  tbe 
bill,  so  qualifies  It,  and  appellant,  accepting 
it  as  quaUfled,  Is  bound  thereby.  The  sher- 
iff testified  be  went  to  the  scene  of  the  diffi- 
culty, and  that  Chon  Sanchez  showed  him 
the  different  points  occupied  by  each;  that 
the  sheriff  picked  up  the  hat,  and  it  is  re- 
cited: 

"(Here  the  witness  is  shown  the  map  drawn  by 
Chon  Sanchez,  and  indicated  each  position  on 
the  plat  or  map  as  shown  by  the  actual  ground 
of  the  difficulty,  that  is  to  say,  the  different 
cords  of  wood  that  the  parties  used  for  bar- 
racks, the  stump  that  caused  the  difficulty,  tbe 
camps  of  the  respective  parties,  and  the  dead 
oak  tree  where  the  deceased  fell,  and  the  place 
where  witness  found  the  hat.)" 

He  then  testifies  to  respective  distances. 
This  was  upon  his  original  examination. 
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Being  of  the  opinion  that  no  additional  tes- 
timony or  new  fact  was  elicited  when  the 
sheriff  was  qnestioned  by  the  Jury,  I  concur 
In  the  affirmance.  * 


STALLINGS  et  al.  t.   STATE.     (No.  8884.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 
1915.) 

1.  Bail  <S=»98—Fobfeitube— Judgment. 

Under  the  express  provisions  of  Code  Or. 
Proc.  1911,  arts.  489-501,  judgment  is  properly 
rendered  on  a  forfeited  bail  bond  against  the 
principal,  and  also  against  each  surety  for  the 
full  amount. 

[Ed.  Note. — BV)r  other  cases,  see  Bail,  Cent. 
Dig.  §§  409,  410,  413-417;   Dec.  Dig.  «=>93.] 

2.  Bail  <S=>57— Validitt  or  Bond. 

A  bail  bond  entitled  "State  of  Texas,  Coun- 
ty of  H.,"  stating  that  the  principal  was  charged 
"with  the  offense  of  a  felon:^,"  and  required  to 
gire  bail  to  appear  at  the  "district  court  of  said 
county,"  and  conditioned  on  his  appearing  "lie- 
fore  the  said  district  court  at  its  next' term,  to 
be  begun  and  holden  at  the  courthouse  of  said 
county,  in  the  town  of  C,"  was  not  invalid  as 
failing  to  require  that  the  principal  make  his 
personal  appearance  before  the  district  court 
of  H.  county,  as  required  by  statute,  or  as  fail- 
ing to  state  that  he  was  charged  with  a  felony. 
[Ed.  Note.— For  other  cases,  see  Bail,  Coit. 
Dig.  §§  232-236 ;  Dec.  Dig.  <S=957.] 

Appeal  from  District  Court,  Hemphill 
County;   F.  P.  Qreever,  Judge. 

Proceedings  by  the  State  agalilst  F.  Ii. 
Stallings  and  others.  From  a  Judgment  for 
plaintiff,   defendants   appeaL     Affirmed. 

Hoover  &  Dial  and  J.  W.  Sanders,  all  of 
Canadian,  for  appellants.  0.  C.  McDonald, 
Asst  Atty.  Qen.,  for  the  Stat& 

PRENDEKGAST,  P.  J.  This  is  a  scire 
facias  case.  F.  L.  Stallings  had  an  examin- 
ing trial  before  a  Justice  of  the  peace  of 
Hemphill  county  on  a  complaint  charging  him 
with  swindling — a  felony.  Upon  the  hearing 
the  Justice  of  the  peace  required  him  to  give 
bond  as  required  by  law  in  the  sum  of  $1,- 
000  to  appear  before  the  next  term  of  the 
District  Court  of  that  county.  Thereupon 
he,  with  Geo.  Gerlacb  and  C.  L.  Tennison  as 
sureties,  entered  Into  the  proper  bail  bond, 
which  we  here  copy  : 
"State  of  Texas,  County  of  Hemphill. 

"Know  all  men  by  these  presents  that  we,  F. 
L.  Stallings  as  principal  and  George  Gerlach 
and  C.  L.  Tennison  as  sureties,  are  held  and 
firmly  bound  unto  the  state  of  Texas  in  the 
penal  sum  of  one  thousand  ($1,000.00)  dollars, 
tor  the  payment  of  which  sum,  well  and  truly 
to  be  made,  we  do  bind  ourselves  and  each  c^ 
us,  our  heirs,  executors  and  administrators. 
Jointly  and  severally,  by  these  presents,  signed 
and  dated  this  the  7th  day  of  March,  A.  D.  1014. 

"The  condition  of  the  above  obligation  is  such 
that,  whereas  the  above-named  F.  L.  Stallings 
stands  charged  by  complaint  with  the  offense  of 
a  felony,  and  upon  a  hearing  of  said  complaint 
before  C.  B.  Ha^nie,  a  justice  of  the  peace  of 
said  county,  sitting  as  an  examining  court,  the 
said  F.  L.  Stallings  was,  on  the  7th  day  of 
March,  1914,  by  an  order  of  said  court  required 
to  give  bail  in  the  sum  of  one  thousand  dollars 
for  his  personal  appearance  before  the  district 


court  of  said  county  at  the  next  term  thereof, 
to  answer  the  state  of  Texas  upon  the  said 
charge  above  named,  or,  in  default  of  such  ball, 
to  be  committed  to  the  Jail  of  said  county: 
Now,  if  the  said  F.  L.  Stallings  shall  well  and 
truly  make  his  personal  appearance  before  the 
said  district  court  at  its  next  term,  to  be  l>egun 
and  holden  at  the  courthouse  of  said  county  in 
the  town  of  Canadian,  on  the  10th  day  of  Au- 
gust, A.  D.  1914,  the  same  being  the  second 
Monday  in  said  month,  and  there  remain  from 
day  to  day  and  term  to  term  of  said  court  until 
discharged  by  due  course  of  law,  then  and  there 
to  answer  said  accusation  against  him,  then  this 
obligation  shall  become  void ;  otherwise  to  re- 
main in  full  force  and  effect. 

"F.  Xj.  StallingB. 

"George  Gerlach. 

"C.  L.  Tennison. 
"Approved  this  the  7th  day  of  March,  1914. 
"C.  H.  Tipps,  Sheriff  Hemphill  County,  Tex." 

Stallings  failed  to  appear  as  the  bond 
bound  him,  and  a  proper  forfeiture  was  had 
thereon,  and  Judgment  nisi  properly  entered. 
Proper  and  regular  citation  was  duly  issued 
thereon,  which  was  duly  served  on  said  Ger- 
lach and  Tennison,  and  at  the  proper  time 
a  regular  Judgment  final  was  entered  there- 
on. The  statute  in  every  particular  was 
strictly  compiled  with. 

[1]  Appellants  contend  that  the  Judgment 
Is  erroneous  because  It  was  against  the  prin- 
cipal for  the  full  amount,  and  against  each 
of  the  sureties  for  the  full  amount.  The  stat- 
ute requires  this,  and  the  decisions  so  hold. 
O.  C.  P.  arts.  48&-501;  Kiser  v.  State,  13 
Tex.  App.  201 ;  Thompson  v.  State,  34  Tex. 
Cr.  R.  135,  29  S.  W.  789;  Avant  v.  State, 
S3  Tex.  Cr.  R.  312,  26  S.  W.  411. 

[21  He  claims  the  bond  was  Invalid,  and 
Judgment  could  not  be  rendered  thereon  on 
these  grounds: 

1.  It  did  not  require  the  principal  to  make 
his  personal  appearance  before  the  district 
court  of  Hemphill  county,  as  required  by 
statute.  The  reverse  of  his  contention  is 
true,  as  is  shown  by  a  reading  of  the  bond 
copied  above. 

(2)  Because  the  statute  requires  that  if 
the  principal  is  charged  with  a  felony  the 
bond  shall  so  state.  The  statute  so  requires, 
and  this  bond  strictly  complies  therewith,  as 
a  reading  of  it  shows. 

(3)  He  claims  the  bond  failed  to  state  be- 
fore the  district  court  of  what  county  the 
principal  was  to  appear.  The  reverse  of  this 
is  true,  as  shown  by  the  bond. 

We  have  carefully  read  appellants'  brief 
and  noted  the  authorities  cited.  The  author- 
ities they  dte  are  Inapplicable.  We  regard 
appellants'  contentions  as  hypercritical.  The 
beading  of  the  bond,  In  these  words,  "State 
of  Texas,  County  of  Hemphill,"  Is  unques- 
tionably a  part  of  It,  and  when,  the  bond  re- 
cites that  the  Justice  of  the  peace  required 
him  to  give  ball  for  his  personal  appearance 
before  the  district  court  of  said  county  at 
the  next  term  thereof.  It  could  refer  to  no 
other  county  than  Hemphill,  and  unquestion- 
ably did  refer  to  that  county,  and  that  alone. 

Likewise   his   contention   that,    jvhen   the 
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bond  states  that  the  principal  Is  charged  by 
complaint  with  the  c^ense  of  a  felony,  it  does 
not  mean  that  the  offense  with  which  he  was 
charged  was  a  felony,  Is  more  than  hyper- 
critical 
The  Judgment  is  afflrmed. 


HIFFEL  T.  TATE  FURNITUBB   00. 

(No.  6S04.) 

(Court   of   Ciyil   Appeals   of   Texas.     Austin. 

May  19,  1915.) 

Sales  ^=359— Actions  fob  Pubchase  Prick 

— evidenck— sttfficienot. 

In  an  action  for  the  purchase  price  of  fnr- 
nitnre,  which  defendant  claimed  was  not  ac- 
cording to  sample,  a  verdict  for  plaintiff  for  the 
fnll  claim  held  not  contrary  to  the  overwhelm- 
ing weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  fi  511.  1066-1069;    Dec.  Dig.  •8=»359.] 

Appeal  from  Freestone  Cotmty  Court;  B. 
U  wmiford,  Judga 

Action  by  the  Tate  Furniture  Company 
against  J.  C.  Hippel.  From  a  Judgment  for 
plaintiff,  defendant 'appeals.    Affirmed. 

A  B.  Geppert,  of  Teague,  for  appellant 

KETT,  C  J.  The  Tate  Furniture  Company, 
a  for^gn  corpoHtttcm,  brought  this  suit 
against  J.  C.  Hippel,  seelcing  to  recover  Judg- 
ment for  1490.25  alleged  to  be  due  from  the 
defendant  to  the  .plaintiff  upon  a  sworn  ac- 
count for  certain  furniture  sold  by  the  plain- 
ttfr  to  the  defendant  The  defendant  filed  an 
answer  admitting  that  he  ordered  certain 
merchandise,  but  alleged  that  the  plaintiff's 
agent  who  procured  the  order  represented 
that  the  goods  ordered  were  first-class  and 
equal  in  style,  finish,  and  material  to  certain 
other  goods  of  like  kind  the  defendant  had  in 
stock  at  the  time  the  order  was  given.  It 
was  also  alleged  that,  when  the  goods  were 
impa<^ed  after  having  been  received  by  de- 
fendant, he  discovered  that  they  were  of  an 
inferior  quality,  and  not  such  goods  as  the 
agent  had  represented  and  guaranteed  that 
they  should  be;  that  he  promptly  notified 
the  plaintiffs  of  that  fact,  and  requested  them 
to  send  a  representative  to  adjust  the  matter, 
which  they  refused  to  do,  whereupon  he  plac- 
ed the  goods  in  stock  and  sold  them  to  the 
best  possible  advantage.  He  did  not  allege 
the  price  for  which  he  sold  them  nor  whether 
he  made  a  profit  or  loss,  nor  did  he  pray  for 
damages  as  an  offset  to  the  plaintiff's  claim, 
bis  prayer  reading  as  follows:  "Wherefore 
defendant  prays  the  Judgment  of  the  court" 
However,  there  was  no  exception  to  the  an- 
swer, and  the  court  instructed  the  Jury  that, 
if  the  plaintUTs  agent  misrepresented  the 
quality  of  the  goods,  and  they  were  worth 


less  than  the  contract  price,  to  allow  the  de- 
fendant the  benefit  of  that  fact  and  deduct 
the  difference  from  the  contract  price  of  the 
goods. 

The  Jury  returned  a  verdict  lor  the  plain- 
tiff for  the  full  amount  of  the  contract  price 
of  the  goods,  and  the  defendant  has  appealed, 
and  presents  for  decision  only  one  question, 
which  Is  embodied  in  the  contention  that  the 
overwhelming  weight  of  the  testimony  show- 
ed that  the  goods  delivered  were  of  an  in- 
ferior quality  and  grade,  and  not  such  as 
had  been  ordered,  and  therefore  the  plaintiff 
was  not  entitled  to  recover  the  full  contract 
price.  As  a  witness  In  bis  own  behalf,  the 
defendant  testified  to  the  facts  substantially 
as  alleged  In  his  answer,  and  also  introduced 
the  testimony  of  two  other  witnesses  engaged 
in  selling  furniture,  who  testified  that  the  de- 
fendant pointed  out  to  them  certain  goods 
which  he  stated  he  had  ordered  from  the 
plaintiff,  and  that  the  goods  so  pointed  out 
were  not  of  the  grade  of  other  goods  in  the 
defendant's  store,  but  were  of  an  inferior  and 
cheaper  quality,  estimating  the  difference  at 
from  35  per  cent,  to  50  per  cent  The  plain- 
tiff offered  no  testimony  bearing  upon  that 
question.  The  statement  of  facts  fails  to 
show  that  the  goods  about  which  the  other 
two  witnesses  testified  were  the  goods  involv- 
ed in  this  case.  They  merely  stated  that  the 
defendant  pointed  out  to  them  certain  goods, 
said  by  him  to  have  been  purchased  frqm  the 
Tate  Furniture  Company,  but  when  that  oc- 
curred was  not  stated,  nor  was  it  shown  that 
the  defendant  purchased  only  the  one  lot  of 
goods  from  the  Tate  Furniture  Company. 
Hence  we  conclude  that  the  Jury  had  the 
right  to  reach  the  conclusion  that  the  testi- 
mony of  the  two  witnesses  referred  to  fell 
short  of  showing  the  quality  of  the  goods 
here  Involved.  This  left  the,  defendant's  tes- 
timony without  corroboration,  and  as  he  was 
vitally  interested  in  the  case,  and  as  the  suit 
was  between  him  and  a  foreign  corporation, 
and  was  tried  before  a  Jury  of  his  own  coun- 
ty, and  as  his  own  testimony  shows  that  be 
made  a  profit  of  30  per  cent  upon  the  goods 
in  question,  we  do  not  feel  warranted  In  set- 
ting aside  the  verdict  Besides  the  fact  that 
the  defendant  was  vitally  Interested  in  the 
matter  about  which  he  was  testifying,  there 
may  have  been  something  in  his  manner  os 
a  witness  which,  together  with  the  circum- 
stance of  his  interest,  justified  the  Jury  in 
declining  to  give  credence  to  hla  testimony. 

Appellee  has  suggested  that  it  is  manifest 
that  this  appeal  Is  for  delay  only,  and  ha? 
asked  10  per  cent,  damages,  which  request  is 
refused. 

No  reversible  error  has  been  shown,  and  the 
Judgment  is  afilrmed. 

Affirmed. 
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HELM  et  al.  y.  WELLS  FARGO  &  CO.  EX- 
PRESS.   (No.  6483.) 
(Court  of  Civil  Appeals  of  Texas.     Aiutiii. 
Ma;  5,  1015.) 

1.  Cabbiebs  <S=>20— Rates— Expbess  Compa- 

HIE8— RECOVEEY   of  PENALTY. 

Since  Acts  22d  Leg.  c.  45,  relating  to  ex- 
press companies,  was  intended,  as  to  express 
companies,  to  cover  the  entire  field  covered  by 
the  act  of  the  same  Legislature  (Acts  22d  Leg. 
c.  51)  relating  to  railroads,  though  it  does  not 
authorize  the  recovery  of  a  penaltj  by  private 
individuals,  the  penalty  provision  of  the  latter 
act  does  not  refer  to  express  companies,  not- 
withstanding a  provision  that  all  laws  prescrib- 
ed for  railroads,  in  so  far  as  applicable,  shall 
api)ly  to  express  companies;  and  hence  an  in- 
dividual cannot  recover  from  an  express  com- 
pany for  extortion  and  discrimination  in  rates 
the  penalty  prescribed  by  the  railroad  act. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §f  33-49,  133,  927;  Dec.  Dig.  <8=» 
20.] 

2.  Statutes  «=9207—CoN8TBncTioN— Gener- 
al AND  Particulab  Intention. 

Where  a  statute  expresses  a  general  inten- 
tion and  also  a  particular  intention  incompati- 
ble with  it,  the  particular  intention  may  be 
deemed  an  exception  to  the  general  one. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §  284 ;  Dec  Dig.  <S=>207.] 

3.  Penalties  <8=s»3— Statutobt  Pknaltie&— 
Rioht  to  Recoteb. 

A  statutory  penalty  cannot  be  recovered 
unless  it  is  clearly  authorized  by  statute. 

[Ed.  Note.— For  other  cases,  see  Penalties, 
Cent.  Dig.  f  3;   Dec.  Dig.  <8=>3.] 

Appeal  from  District  Court,  Ck>Ieinaji  Coun- 
ty ;   John  W.  Goodwin,  Judge. 

Action  by  W.  V.  Helm  and  others  against 
the  Wells  Fargo  &  Co.  Express.  From  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Crltz  &  Woodward,  of  Coleman,  for  ap- 
pellants. Bafcer,  Botts,  Parker  &  Garwood, 
of  Houston,  and  Snodgrass,  Dtbrell  &  Snod- 
grass,  of  Coleman,  for  appellee. 

KEY,  C.  J.  W.  B.  and  Lizzie  L.  Helm 
instituted  this  suit  against  the  Wells  Fargo 
&  Co.  Express  to  recoTer  statutory  penalties 
for  alleged  extortion  and  discrimination 
against  the  plaintiffs  by  the  defendant  in 
the  matter  of  express  rates  for  the  trans- 
portation of  freight,  alleged  to  have  been 
transported  by  the  defendant  In  its  an- 
swer the  defendant  presented  what  was.  In 
effect,  a  general  demurrer,  though  it  as- 
signed two  reasons  for  asserting  that  plain- 
tiffs' petition  stated  no  cause  of  action,  which 
reasons  were:  (1)  That  If  the  petition  show- 
ed that  the  defendant  had  committed  the 
wrongs  complained  of,  then  there  was  no 
statute  authorizing  the  plaintiffs  to  recover 
a  penalty  on  account  of  such  wrongs ;  and  (2) 
that  no  one  except  the  Railroad  Commission 
or  the  state  of  Texas  Is  authorized  to  sue 
an  express  company  for  the  recovery  of 
statutory  penalties  on  account  of  such  wrongs 
as  those  stated  In  the  plaintiffs'  petition. 
The  trial  court  sustained  the  exceptions  re- 


ferred to,  and  the  plaintiffs  baTe  appealed. 

[1]  The  Twenty-Second  Legislature  passed 
two  separate  bills,  one  entitled  "An  act  to 
establish  a  Railroad  Commission  for  the  state 
of  Texas,  whereby  discrimination  and  extor- 
tion In  railroad  charges  may  be  prevented, 
and  reasonable  freight  and  passenger  tariffs 
may  be  established;  to  prescribe  and  au- 
thorize the  making  of  rules  and  regulations 
to  govern  the  Commission  and  the  railroads, 
and  afford  railroad  companies  and  other  par- 
ties adequate  remedies ;  to  prescribe  penalties 
for  the  violation  of  this  act  and  to  provide 
means  and  rules  for  its  enforcement,"  and 
the  other  entitled  "An  act  to  regulate  rates 
or  charges  to  be  made  by  express  companies 
for  the  transportation  of  all  such  articles  of 
freight,  money,  papers  cuad  packages  of  any 
kind;  to  require  such  express  companies  to 
receive  and  promptly  deliver  same  at  the 
express  office  nearest  destination  and  to  make 
all  such  express  companies  subject  to  the 
control  and  regulation  of  the  Railroad  Com- 
mission  of  Texas,  and  to  prescribe  the  pen- 
alties for  the  violation  of  this  act" 

Section  17  of  the  act  establishing  the  Rail- 
road Commission  provides.  In  substance,  that 
If  any  railroad  subject  to  that  act  shall  vib- 
late  any  of  its  provisions,  it  shall  be  liable  to 
the  person  injured  thereby  for  the  damages 
sustained  In  consequence  of  such  violation; 
and  If  such  misconduct  amounts  to  extortion 
or  discrimination,  as  defined  In  the  act  then, 
in  addition  to  such  damages,  the  raUroad  Ao 
offending  shall  pay  to  the  injured  party  a 
penalty  of  not  less  than  $125  nor  more  than 
$500,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  in  any  county  Into  or 
through  which  such  railroad  may  run.  Sec- 
tion 22  of  that  act  defines  the  terms  "road," 
"railroad,"  "railroad  companies,"  and  "rail- 
road corporations,"  as  used  therein,  as  mean- 
ing and  embracing— 

"all  corporations,  companies,  individuals  and  as- 
sociations of  individuals,  their  lessees  or  re- 
ceivers that  may  own,  operate,  manage  or  con- 
trol any  railroad  or  part  of  a  railroad  in  this 
state  j  and  all  such  corporations,  companies  and 
associations  of  individuals,  their  lessees  or  re- 
ceivers as  shall  do  the  business  of  common 
carriers  on  any  railroad  in  this  state." 

Appellants  predicate  their  right  to  recover 
the  penalties  sued  for  upon  these  two  sec- 
tions of  that  act,  and  if  that  was  the  only 
statute  to  be  considered,  their  contention 
might  be  sustained.  But  the  act  relating  to 
express  companies,  passed  by  the  same  ses- 
sion of  the  Legislature,  covers  the  same 
field  in  reference  to  express  companies  that 
the  act  portions  of  which  are  relied  on  by 
appellants,  covers  with  reference  to  rail- 
roads.   The  first  section  declares  that: 

"Every  person,  firm  or  corporation,  which 
shall  do  the  business  of  an  express  company,  up- 
on railroads  or  otherwise,  in  this  state,  by  the 
carrying  of  any  kind  of  property,  money,  pa- 
pers, packages  or  other  things,  are  hereby  de- 
clared to  be  common  carriers,  and  shall  receive, 
safely  carry  and   promptly  deliver  at  the'  ex- 
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press  ofBce  nearest  destination,  every  inch  ar- 
ticle aa  may  be  tendered  to  them,"  ete. 

By  the  second  section  the  Railroad  Com- 
mission of  the  state  Is  given  the  power,  and 
it  la  made  Its  duty,  to  fix  and  establish  rea- 
sonable and  just  rates  and  charges  for  prop- 
erty transported  by  express  companies.  The 
third  and  fonrth  sections  of  that  law  read  as 
follows: 

"Sec.  3.  Bvery  express  company  doing  busi- 
ness in  this  state  which  shall  demand  or  receive 
a  greater  compensation  than  that  which  may  be 
prescribed  and  fixed  by  the  *  •  •  Railroad 
Commission  for  the  transportation  of  any  class 
or  kind  of  property,  money,  papers,  packages  or 
things,  shall  be  deemed  gailty  of  extortion,  and 
shall  forfeit  and  pay  to  the  state  of  Texas  a 
sum  not  to  exceed  fire  hundred  dollars  for  each 
offense;  provided,  that  if  it  shall  appear  that 
such  violation  was  not  willful,  said  company 
shall  have  ten  days  to  refund  such  overcharges 
or  damages,  in  which  case  the  penalty  shall  not 
be  incurred.  And  the  said  Commission  shall 
have  authority  and  it  shall  be  its  duty  to  sue 
for  and  recover  the  same  in  the  same  manner 
aa  may  be  prescribed  by  law  for  like  suits 
against  railroad  companies. 

"Sec.  4.  The  said  Commission  shall  have  au- 
thority and  it  shall  be  its  duty  to  call  upon  such 
express  companies  for  reports,  and  investigate 
their  boolcs  in  the  same  manner  as  may  be  pre- 
scribed by  law  for  the  regulation  of  railroad 
companies,  and  the  said  Commission  shall  have 
power  and  authority  to  institute  suits,  sue  out 
sodi  writs  and  process  as  may  be  applicable 
and  antho^zed  for  the  regulation  of  railroad 
companies.  All  laws,  rules  and  regulations 
made  and  prescribed  for  the  government  and 
control  of  railroads  in  so  far  as  they  are  appli- 
cable, shall  be  of  equal  force  and  effect  against 
all  express  companies." 

In  the  plaintiffs'  petition  it  Is  charged  that 
the  express  company  had  demanded  and  re- 
c^ved  greater  compensation  than  that  which 
had  been  prescribed  and  fixed  by  the  Rail- 
road Commission  for  the  transportation  of 
certain  property.  Section  14  of  the  act  re- 
lating to  the  Railroad  Commission,  In  effect, 
defines  extortion  as  charging,  collecting,  de- 
manding or  receiving  a  greater  rate  of  com- 
pensation than  that  fixed  and  established  by 
the  Railroad  Commission,  and  authorizes  the 
state  to  sue  for  and  recover  a  penalty  of  not 
less  than  $100  nor  more  than  $5,000  for  each 
act  of  extortion.  Section  15  of  that  act  de- 
fines unjust  discrimination  as  follows: 

"If  any  railroad  subject  hereto,  directly  or 
indirectly,  or  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  shall  charge,  demand,  col- 
lect, or  receive  from  any  person,  firm,  or  cor- 
poration a  greater  or  less  compensation  for  any 
•enrice  rendered  or  to  l>e  rendered  by  it  than  it 
charges,  demands,  collects,  or  receives  from  any 
other  person,  firm  or  corporation  for  doing  a 
like  and  contemporaneous  service,  such  railroad 
•baU  be  deemed  guilty  of  unjust  discrimination, 
wliicb  is  hereby  prohibited. 

"(a)  It  shall  also  be  an  unjust  discrimination 
for  any  such  railroad  to  make  or  give  any  un- 
due or  unreasonable  preference  or  advantage  to 
any  particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  to  subject  any  particular 
description  of  trafiic  to  any  undue  or  unreason- 
able prejudice,  delay,  or  disadvantage  in  any 
respect  whatsoever. 

"(b)  Every  railroad  company  which  shall  fail 
or  refuse,  under  such  regulations  as  may  be  pre- 
scribed by  the  Commission,  to  receive  and  trans- 
port wiUiout  delay  or  discrimination  the  passen- 


gers, tonnage,  and  cars,  loaded  or  empty,  of  any 
connecting  line  of  railroad,  and  every  railroad 
I  which  shall,  under  such  regulations  as  may  be 
prescribed  by  the  Commission,  fail  and  refuse 
to  transport  and  deliver  without  delay  or  dis- 
crimination any  passengers,  tonnage,  or  cars, 
loaded  or_  empty,  destined  to  any  point  on  or 
over  the  line  of  an^  connecting  line  of  railroad, 
shall  be  deemed  guilty  of  unjust  discrimination : 
Provided,  perishable  freights  of  all  kinds  and 
live  stock  fihall  have  precedent  of  shipment. 

"(c)  It  shall  also  be  unjust  discrimination  for 
any  railroad  subject  hereto  to  charge  or  re- 
ceive any  greater  compensation  in  the  aggre- 
gate for  the  transportation  of  like  kind  of  prop- 
erty or  passengers  for  a  shorter  than  for  a  lon- 
ger distance  over  the  same  line :  Provided,  tliat 
upon  application  to  the  Commission  any  rail- 
road may  in  special  cases,  to  prevent  manifest 
injury,  be  authorized  by  the  Commission  to 
charge  less  for  longer  than  for  shorter  distances 
for  transporting  persons  and  property,  and  the 
Commission  shall,  from  time  to  time  prescribe 
the  extent  to  which  such  designated  railroad 
may  be  relieved  from  the  operations  of  this  pro- 
vision :  Provided,  that  no  manifest  injustice 
shall  be  imposed  upon  any  citizen  at  interme- 
diate points.  Provided,  further,  that  nothing 
herein  shall  be  so  construed  as  to  prevent  the 
Commission  from  making  what  are  known  aa 
'group  rates'  on  any  line  or  lines  of  railroad  in 
this  state." 

That  section  also  fixes  the  penalty  for 
each  act  of  unjust  discrimination  to  be  re- 
covered by  the  state,  the  same  being  not 
less  than  $500  nor  more  than  $5,000. 

The  act  establishing  the  Railroad  (Domrals- 
slon  is  a  general  statute,  relating  to  all  cor- 
porations, companies,  and  associations,  their 
lessees  or  receivers,  doing  business  as  a 
common  carrier  on  any  railroad  in  this  state ; 
while  the  act  relating  to  express  companies 
Is  a  special  statute,  applying  to  a  special 
class  of  corporations  and  persons,  and  is  full 
and  complete  within  Itself.  Such  being  the 
case,  and  both  statutes  having  been  passed 
at  the  same  session  of  the  Legislature,  they 
are  to  be  construed  In  pari  materia,  and,  U 
possible,  both  permitted  to  have  effect,  even 
though  In  order  to  reach  that  result  it  should 
be  necessary  to  hold  that  that  portion  of  the 
act  relating  to  the  Railroad  Commission  and 
defining  the  terms  "road,"  "railroad"  and 
"railroad  companies"  as  including  all  such 
"corporations,  companies,  »  •  •  and  as- 
sociations of  individuals,  their  lessees  or  re- 
ceivers, ♦  ♦  •  as  shall  do  the  'business 
of  common  carriers  on  any  railroad  in  this 
state"  was  not  Intended  to  apply  to  and  in- 
clude express  companies. 

There  is  no  provision  of  the  act  relating 
to  express  companies  which  authorizes  the 
recovery  of  a  penalty  by  a  private  individual, 
and  unless  the  other  act  establishing  the  Rail- 
road Commission  is  to  tie  read  into  and  con- 
strued as  a  part  of  the  statute  relating  to  ex- 
press companies,  no  such  right  to  recover  a 
penalty  exists,  and  we  are  of  opinion  that 
such  constructicm  should  not  be  adopted. 
The  statute  relating  to  express  companies, 
with  the  exception  hereafter  to  be  noted, 
shows  on  its  face  that  it  was  intended  to 
cover  the  entire  field,  and  therefore  It  must 
be  construed  as  a  limitation  upon  section 
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22  of  the  act  relating  to  the  Railroad  Com- 
mission, and  as  eliminating  express  com- 
panies from  the  general  definition  therein 
given. 

[2]  It  Is  a  well-Imown  mle  of  construction 
that  when  a  general  intention  Is  expressed 
and  also  a  particular  Intention  which  is  in- 
compatible with  the  general  one,  the  partic- 
ular intention  shall  be  considered  as  an  ex- 
ception to  the  general  one,  and  that  rule  has 
application  to  this  case. 

[3]  We  have  not  overlooked  the  fact  that 
the  statute  relating  to  express  companies  pro- 
vides that: 

"All  laws,  rules  and  regulations  made  and  pre- 
scribed for  the  government  and  control  of  rail- 
roads, in  so  far  as  they  are  applicable,  shall 
be  of  equal  force  and  effect  against  all  express 
companies." 

We  do  not  think  that  provision  shonld  be 
so  construed  as  to  incorporate  the  penalty 
features  ot  the  other  statute  into  the  statute 
regulating  express  companies.  When  a  stat- 
utory penalty  Is  sought  to  be  recovered,  such 
recovery  will  not  be  allowed,  unless  it  is 
clearly  prescribed  and  authorized  by  statute. 
A  reasonable  construction  of  the  statute  un- 
der consideration  is  that,  when  the  Legis- 
lature declared  that  "all  laws,  rules  and  reg- 
ulations made  and  prescribed  for  the  gov- 
ernment and  control  of  railroads,  In  so  far 
as  applicable,  shall  ite  of  equal  force  and 
effect  as  against  all  express  companies," 
nothing  more  was  intended  than  to  require 
express  companies  to  do  and  refrain  from  do- 
ing the  things  prescribed  with  reference  to 
railroads,  in  so  far  as  they  were  applicable 
to  express  companies.  This  construction  does 
not  embrace  the  right  to  recover  penalties, 
and  we  do  not  think  this  statute  should  be 
given  a  wider  and  broader  construction,  mere- 
ly for  the  purpose  of  Imposing  penalties 
which  the  Legislature  could  have  imposed 
by  express  language.  In  this  very  statute,  but 
which  It  failed  to  do. 

So  our  conclusion  is  that  the  trial  court  de- 
cided the  case  correctly,  and  therefore  the 
judgment  rendered  by  that  court  Is  affirmed. 

Affirmed. 


HARRIS  V.   SHEAR.     (No.  6450.) 

(Court   of    Civil    Appeals    of   Texas.      Austin. 

April  21,  1015.     Rehearing  Denied 

May  28,  1915.) 

1.  Fbaud  <8=s»13— Liabilitt— Knowledqb. 

False  representations  that  the  corporation, 
stock  in  which  was  sold  to  plaintiff,  owned  three 
lakes,  wliich  were  worth  ?2.5,000  each,  and  was 
solvent,  and  that  the  defendant  had  personally 
inspected  the  property,  were  representations  that 
a  fact  as  to  which  accurate  knowledge  could  be 
had  was  known  to  defendant,  which  constitute 
fraud  witbont  a  showing  that  defendant  knew 
of  the  falsity  of  such  representations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  3-5 ;   Dec.  Dig.  <S=3l3.] 

2.  FRAun  «=>64  —  Actions  —  Sufwoiknot  or 
Evidence — Damages. 

In  an  action  for  deceit  in  the  sale  of  cor- 
porate stock,  where  the  plaintiff's  evidence  does 


not  show  that  the  stock  was  of  no  valiie,  but 
fails  to  show  what  its  value  was,  while  defend- 
ant's evidence  was  sufficient  to  show  that  it  was 
worth  par  value,  defendant  is  entitled  to  a 
directed  verdict. 

[E^d.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  if  65%,  67-71 ;   Dec.  Dig.  C=>64.] 

3.  Appeal  and  fisBoa  €==>1050  —  Harmixss 
Ebbob— Admission  of  Evidenok — Iumate- 
BiAL  Evidence. 

The  admission  of  immaterial  evidence  is 
not  reversible  error,  where  no  injury  to  appel- 
lant is  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  1068,  1069,  4153-4157, 
4166 ;   Dec.  Dig.  <S=»1060.] 

Appeal  from  District  Court,  McLennan 
County ;   Tom  L.  McCuUough,  Judge. 

Action  by  James  Shear  against  Langdon 
Harris,  to  recover  damages  for  fraud  and  de- 
celt  Judgment  for  the  plalntllf ,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Sleeper,  Boynton  &  Kendall,  of  Waco,  for 
appellant  Scott  &  Ross,  of  Waco,  for  ap- 
pellee. 

JENKINS,  J.  As  we  construe  the  petition 
In  this  case,  it  is  an  action  to  recover  dam- 
ages for  alleged  fraud  and  deceit  In  the  sale 
of  stock  in  the  Velasco  Fish  &  Oyster  Com- 
pany, a  private  corporation. 

[1]  Appellant  assigns  error  upon  the  re- 
fusal of  the  court  to  sustain  a  general  de- 
murrer, and  argues  that  the  same  should  have 
been  sustained  for  the  reason  that  it  Is  not 
alleged  that  appellant  knew  the  falsity  of  the 
representations  made  by  tiim  at  the  time  ot 
the  sale.  The  petition  alleges  that  appellant 
represented  that  the  corporation  was  the 
owner  of  three  certain  lakes,  that  he  bad  In- 
spected the  property  of  the  corporation,  and 
that  It  was  solvent;  that  the  lakes  were 
worth  $25,000  each;  that  the  property  was 
located  at  Velasco,  distant  some  200  miles 
from  Waco,  where  the  plaintiff  resided ;  that 
plaintiff  had  never  seen  the  property  of  the 
corporation ;  that  he  was  well  acquainted 
with  the  appellant,  and  had  confidence  in  his 
representations  and  relied  solely  upon  said 
representations,  which  facts  were  known  to 
appellant,  and  that  the  corporation  was  in- 
solvent at  the  time  of  said  sale ;  that  it  was 
not  the  owner  of  either  of  said  lakes;  and 
that  its  total  property  was  of  a  value  not  to 
exceed  $1,000  to  $1,200,  for  which  It  was  in- 
debted in  the  sum  of  $3,000.  When  a  party 
makes  a  positive  representation  that  a  fact  is 
known  to  him,  the  same  being  a  fact  about 
which  accurate  knowledge  could  be  ascertain- 
ed, and  being  material,  if  such  representation 
is  false.  It  amounts  to  a  positive  and  active 
fraud,  for  which  he  is  liable  In  damages.  Mo- 
Cord-Collins  Co.  V.  Levy,  21  Tex.  Civ.  App. 
109,  50  S.  W.  606 ;  Mitchell  v.  Zimmerman,  4 
Tex.  80,  51  Am.  Dec.  717 ;  Watson  v.  Baker, 
71  Tex.  750,  9  S.  W.  867;  Loper  v.  Robinson, 
54  Tex.  510;  Bank  v.  Bank,  77  S.  W.  241; 
Beatty  v.  Bulger,  28  Tex.  Civ.  App.  117,  66 
S.  W.  896 ;  Wright  v.  Mortgage  Co.,  42  S.  W. 


fi=9For  other  cases  see  same  topic  and  KGT-NUMOER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


TteL) 


INTEBNATIONAIi  A  O.  K.  ST.  CO.  v.  BABT£K 


137 


789:  Seale  t.  Baker,  70  Tex.  290,  7  S.  W. 
742,  8  Am.  St  Rep.  692;  Byers  t.  Maxwell, 
101  Mo.  AM).  179,  78  S.  W.  739 ;  Kountze  v. 
Kennedy,  147  N.  Y.  124,  41  N.  R  414,  29  L. 
R.  A.  363,  384,  49  Am.  St  Rep.  651.  In  tbe 
case  last  referred  to  It  Is  said :  "The  gravamen 
o{  the  action  [for  deceit]  is  actual  fraud,  and 
nothing  less  will  sustain  It"  This  does  not 
seem  to  be  the  doctrine  in  this  state,  but  In 
that  case  it  was  held  that  if  the  representa- 
tions ere  made  upon  assumed  personal  knowl- 
edge, action  for  deceit  will  lie.  And  in  20 
Cyc.  p.  27,  it  Is  said: 

"It  ia  not  always  necessary  that  the  speaker 
should  actually  know  that  his  representation  is 
false.  If  tbe  statement  is  a  matter  suscepti- 
ble of  accurate  knowledge,  and  be  makes  it 
recklessly  without  any- knowledge  of  its  truth 
or  falsity,  and  in  the  form  of  a  positive  asser- 
tion, calculated  to  convey  tbe  impression  that 
he  knows  it  to  be  true,  the  representation  is 
equally  fraudulent.  The  rule  just  stated  ap- 
plies although  the  speaker  honesUy  believes  that 
the  fact  wmcb  be  represents  as  existing  actu- 
ally does  exist  •  *  *  The  fraud  consists  in 
passing  off  bis  opinion  or  belief  under  the  guise 
of  knowledge." 

To  the  same  effect  is  Bullitt  t.  Farrar,  42 
Minn.  8,  43  N.  W.  666,  6  U  R.  A  149,  18  Am. 
St  Rep.  485.  Upon  these  authorities  we  hold 
tbat  the  conrt  did  not  err  in  overruling  the 
general  demnrrer. 

Api)ellee  objects  to  a  consideration  <tf  all 
otber  assignments  of  error  except  the  sev- 
enth, for  the  reason  that  they  are  not  in  com- 
pliance with  the  rules.  These  objections  are 
well  taken,  but  we  will  consider  most  of  the 
assignments,  in  view  of  the  fact  that  the 
same  questions  will  arise  upon  another  trial 
of  this  case. 

[t\  We  sustain  appellant's  third  proposi- 
tion under  his  seventh  assignment  of  error, 
wtilch  assignment  is  that  the  court  erred  in 
refusing  to  peremptorily  instruct  a  verdict 
for  tbe  defendant;  the  third  proposition  be- 
ing that  there  is  no  evidence  showing  the  val- 
ue of  the  stock  sold  to  appellee  at  the  time  of 
sach  sale.  This  point  was  also  raised  by  ap- 
pellant's tenth  assignment  of  error,  which  is: 

"The  court  erred  in  submitting  to  the  jury, 
over  defendant's  exception,  special  issue  No.  15, 
reading  as  follows:  'Question  15.  What  was  the 
value  of  the  stock  purchased  by  plaintiff,  Shear, 
at  the  time  of  tbe  purchase?'  In  response  to 
this  question  the  jury  answered,  'No  value.' " 

The  testimony  of  the  appellee,  without  ref- 
erence to  the  testimony  upon  the  part  of  the 
appellant  does  not  show  the  stock  was  of  no 
▼alne,  and  does  not  show  what  value  said 
stock  possessed  at  the  time  of  the  sale.  The 
testimony  on  the  part  of  the  appellant  is  suf- 
ficient to  show  that  the  stock  at  the  time  of 
the  sale  was  worth  par  value. 

[3]  The  testimony  objected  to  under  the 
tliird  assignment  of  error  appears  to  have 
been  immaterial,  but  It  Is  not  shown  that  ap- 
pellant suffered  any  injury  by  -reason  of  the 
admission  of  such  testimony.  The  statement 
offered  to  be  proven,  as  shown  by  the  fourth 
aaBignment  of  error,  was  that  of  the  defend- 


ant made  to  the  corporation  not  under  oath, 
and  the  court  did  not  err  in  excluding  the 
same.  The  testimony  offered,  as  shown  by 
the  fifth  and  sixth  assignments  of  error, 
should  have  been  admitted. 

There  is  no  merit  in  the  eighth  and  ninth 
assignments  of  error.  The  eleventh  and 
twelfth  assignments  are  substantially  the 
same  as  the  tenth.  There  was  no  error  in  the 
action  of  the  court  as  complained  of  in  the 
thirteenth  assignment. 

The  other  assignments  are  to  the  effect  that 
the  findings  of  the  jury  are  not  sustained  by 
the  evidence.  It  is  not  necessary  for  us  to 
pass  on  these,  as  we  cannot  tell  what  the  evi- 
dence will  be  upon  another  trial  of  this  cause. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  is  reversed,  and  this  cause  Is  re- 
manded for  a  new  trial  in  accordance  vrith 
this  opinion. 

Reversed  and  remanded. 


INTERNATIONA!,  &  G.  N.  RT.  CO.  y. 
BARTEK.    (No.  B460.)t 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  31,  1915.  Dissenting  Opinion,  April 
10,  1915.  On  Motion  for  Behearing,  June 
2.  1915.) 

1.  Appeal  and  Esbob  4=»2(i3— Exceptions— 
Necessitt. 

Assignments  of  error  complaining  of  the 
charge  given  cannot  be  reviewed,  where  no  bills 
of  exceptions  were  taken  to  the  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  1616-1523,  1525-1532; 
Dec.  Dig.  «s»263.] 

2.  Cabbiebs  4=3316  —  Cabbiaoe  or  Pasben- 
OERB — Burden  or  Pbooe. 

A  passenger,  who  alleged  specific  negligence 
as  tbe  cause  of  an  accident,  has  the  burden  of 
proving  tbe  negligence- 

[Ed.  Note.— For  otber  cases,  see  Carriers, 
Cent  Dig.  §1 1261, 1262,  1283,  1285-1294;  Dec. 
Dig.  <8=»316.] 

3.  Appeal  and  Erbob  ®=>263— Presentation 
Of  Grounds  of  Review  in  Court  Below— 
Necessity. 

In  an  action  against  a  railroad  company, 
no  exception  was  taken  to  on  erroneous  charge, 
though  the  company  requested  a  correct  charge 
in  conflict  with  the  one  given.  Acts  33d  I^eg.  c. 
59,  declares  that  the  ruling  of  the  court  in  giv- 
ing or  refusing  instructions  shall  be  regarded 
as  approved  unless  excepted  to.  Held,  that  an 
assignment  complaining  of  the  refusal  of  the 
requested  charge  could  not  be  reviewed;  the 
company  having  acquiesced  in  tbe  one  given 
which  was  in  conflict  therewith. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  1516-1628,  1525-1532; 
Dec.  Dig.  <8=>263.] 

4.  Tbial  €=3260— Instbuotions— Refusal. 

The  refusal  of  charges  covered  by  those  giv- 
en is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  651-659;    Dec.  Dig.  «=»260.] 

5.  Appeal  and  Errob  <S=1067  —  Review  — 
Harmless  Error. 

In  a  personal  injury  action,  where  plain- 
tiff claimed  nothing  for  a  slight  defect  in  his 
hand  which  be  bad  had  for  many  years,  the  re- 
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fusal  of  a  charge  that  no  recovery  could  be  had 
therefor  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4229;  Dec.  Dig.  «=»1067.] 

On  Motion  for  Rehearing. 

6.  Appeal  and  Ebbob  «=»1170  —  Review  — 
Harmless  Ebrob. 

Under  Court  Rule  62a  a49  S.  W.  x),  re- 
quiring the  disregarding  of  immaterial  error, 
an  erroneous  charge,  placing  on  defendant  the 
burden  of  proving  its  freedom  from  negligence,, 
will  not  be  considered  prejudicial,  where  the' 
evidence  greatly  preponderated  in  plaintiff's  fa- 
vor. 

[Ed.  Note.— For  other  caqes,  see  Appeal  and 
Knor,  Cent.  Dig.  §§  4032,  4066,  4075,  4098, 
4101,  4454.  4540-4545 ;  Dec.  Dig.  <S=1170.J 

7.  Damages  ®=>20&— Phtsicai,  Examination 

or   rLAINTIKF. 

In  a  personal  injury  action,  where  plaintiff 
exhibited  his  back  to  the  jury  and  consented  to 
defendant's  examination  before  them,  but  re- 
fused to  submit  to  having  an  X-ray  photograph 
taken  by  a  person  offered  by  defendant,  though 
offering  to  consent  to  have  it  taken  by  another 
expert,  the  refusal  of  the  court  to  compel  plain- 
tiff to  submit  was  not  an  abuse  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  531;    Dec.  Dig.  <8=»206.] 

Key,  C.  J.,  dissenting. 

Appeal  from  District  Court,  McLennan 
County ;  Tom  L.  McCullough,  Judge. 

Action  by  John  Bartek  against  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Neff  &  Taylor,  of  Waco,  for  appellant  R. 
H.  ICingsbury  and  E.  J.  Clark,  both  of  Waco, 
for  appellee. 

Findings  of  Fact 

JENKINS,  J.  This  is  a  suit  brought  by 
appellee  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sufiFered  by  rea- 
son of  the  negligence  of  appellant  Appellee 
alleged  that  he  was  a  caretaker  on  a  car  in 
which  was  being  shipped  household  goods 
belonging  to  his  father,  and  as  such  care- 
taker was  a  passenger  on  appellant's  road. 
The  negligence  alleged  was  that  defendant's 
line  of  track  and  roadbed  were  not  properly 
or  ade<]uately  ballasted ;  that  the  rails  were 
loose  and  insecurely  fastened  to  the  ties;  that 
the  ties  were  old  and  worn,  and  the  general 
condition  of  said  track  was  unsafe  and  dan- 
gerous for  the  transportation  of  freight  and 
passengers  at  the  time  in  question;  that  at 
the  time  of  the  wreck  the  defendant's  train 
was  being  operated  at  a  rate  of  speed  which, 
by  reason  of  the  unsafe  condition  of  the 
track,  was  dangerous. 

Appellant  excepted  to  that  portion  of  plain- 
tlfTs  petition  which  alleged  that  the  general 
condition  of  said  track  was  unsafe  and  dan- 
gerous, which  exception  was  by  the  court  sus- 
tained, and  appellee  thereupon  filed  a  trial 
amendment,  omitting  such  general  allegation. 
Appellant  specially  denied  that  its  roadbed 
was  not  properly  or  adequately  ballasted, 
that  the  rails  were  loose  or  insecurely  fasten- 


ed to  the  ties,  or  that  the  ties  were  old  and 
worn,  or  that  at  the  time  of  the  wreck  it  was 
oi>erating  its  train  at  a  rate  of  speed  which 
was  dangerous,  taking  into  consideration  the 
condition  of  the  track,  and  specially  alleged 
to  the  contrary ;  and  further: 

"That  it  does  not  know  the  cause  of  the  wreck, 
unless  it  be  that  the  same  was  caused  by  reason 
of  unprecedented  rainfall  and  overflow,  at  and 
around  and  about  said  point  on  its  track  and 
throughout  a  large  area  of  territory  throughout 
Central  Texas,  especially  that  portion  of  'Texas 
through  which  the  Brazos  river  runs  and  is 
traversed  by  this  defendant's  line  of  road,  and 
that  such  wet  and  overflowed  condition  was 
caused  and  occasioned  by  the  act  of  God;  that 
the  entire  country  for  many  miles  around  and 
about  the  point  where  this  accident  occurred  had, 
for  a  number  of  days,  been  flooded  by  unusual 
and  unprecedented  rainfalls,  and  this  defend- 
ant believes  that  said  unprecedented  rainfalls 
and  the  act  of  God  were  the  direct  and  proxi- 
mate cause  of  the  injury  complained  of  by  this 
plaintiff,  and  for  which  it  is  in  no  sense  liable." 

Appellee  by  supplemental  petition  denied 
the  alleged  facts  constituting  the  act  of  God. 
Appellant  also  pleaded  that  appellee  was 
guilty  of  contributory  negligence  in  riding  in 
the  car  containing  the  shipment  in  question, 
instead  of  riding  in  the  caboose  of  such  train, 
in  that  he  chose  the  more  dangerous  of  the 
two  places  in  which  to  ride,  which  allegation 
was  specially  denied  by  appellee. 

The  evidence  shows  that  appellee  was  a 
caretaker,  riding  in  a  car  containing  house- 
hold goods  and  animals  belonging  to  his  fa- 
ther; that  he  was  properly  in  said  car,  and 
was  not  guilty  of  contributory  negligence  by 
riding  therein;  that  the  car  in  which  he 
was  riding,  and  other  cars  in  said  train,  turn- 
ed over ;  that  the  wreck  was  not  occasioned 
by  the  act  of  God  as  alleged  by  appellant; 
that  by  reason  of  said  accident  he  suffered 
serious  and  permanent  injuries;  that  at  the 
time  of  the  wreck  the  train  was  being  oper- 
ated at  the  rate  of  about  40  miles  an  hour. 

The  trial  before  a  Jury  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for 
the  sum  of  $2,000.  No  error  is  assigned  as 
to  the  amount  of  said  judgment 

Opinion. 

[1]  Appellants'  first  fourth,  fifth,  sixth, 
seventh,  eighth,  and  ninth  assignments  of  er- 
ror relate  to  the  charge  given  by  the  court 
No  bills  of  exception  were  taken  to  the 
charge  of  the  court  for  which  reason  these 
assignments  will  not  be  considered.  This 
point  has  been  so  frequently  decided  by  this 
and  other  Courts  of  CivU  Appeals  as  to  ren- 
der it  unnecessary  to  cite  authorities  in  sup- 
port of  this  ruling. 

[2,  3]  Appellant's  second  assignment  of  er- 
ror Is  as  follows: 

"The  court  erred  in  refusing  to  give  special 
charge  No.  4  requested  by  the  defendant,  which 
is  as  follows :  'You  are  instructed  that  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence  that  the  wreck  in 
question  was  caused  by  one  or  more  of  the  acts 
of  negligence  complained  of  by  plaintiff  in  hik 


^s>For  otber  cases  see  same  topic  and  KBY-NVHBBIl  in  all  Key-Numbered  Dlseats  and  iDdsxea 
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petition,  and,  tmless  he  has  done  so,  yon  will 
retnm  a  verdict  for  the  defendant  And  even 
thoogh  you  may  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  in  some 
other  respect  than  that  alleged  oy  the  plaintiff, 
and  that  such  negligence  caased  the  injuries 
complained  of,  you  should  find  for  the  defend- 
ant.' •• 

The  court  in  Its  principal  charge  set  out 
fuUy  the  allegations  In  the  pleadings  of  both 
plaintiff  and  defendant,  and  instructed  the 
jury  as  follows: 

"You  are  instructed  that  if  you  believe  from 
the  evidence  that  defendant's  roadbed  was  not 
properly  or  adequately  ballasted,  so  as  to  make 
the  same  secure  or  firm  as  a  foundation  for  its 
line  of  track,  or  that  the  rails  thereof  were 
loosely  or  insecurely  fastened  to  the  ties,  or 
that  the  ties  were  old  and  worn,  or  if  you 
should  believe  from  the  evidence  that  defend- 
ant's train  at  the  time  of  the  wreck  in  question 
was  being  propelled  at  a  rate  of  speed  which,  by 
reason  of  the  condition  of  the  track,  was  dan- 
gerous, and  that  by  reason  of  any  or  all  of 
said  conditions,  if  any,  defendant's  train  was 
caused  to  wreck,  and  you  believe  that  defendant 
in  any  or  all  of  these  respects  had  failed  to  use 
the  highest  degree  of  care  in  the  manner  as 
hereinbefore  charged  you,  you  are  instructed 
tiiat  defendant  would  be  guilty  of  negligence; 
and,  if  you  so  believe  from  the  evidence  that  the 
plaintiif  was  injured  as  a  direct  and  proximate 
result  thereof,  you  are  then  instructed  to  find 
for  the  plaintiff." 

The  court  further  instructed  the  Jury  that 
the  burden  was  on  the  plaintiff  to  establish 
by  preponderance  of  the  evidence  whether  or 
not  he  has  suffered  injury  and  damage,  as  al- 
leged by  him,  as  the  proximate  result  of  such 
wreck,  and  that  the  burden  was  on  the  de- 
fendant to  estabUsb,  by  a  preponderance  of 
the  evidence,  the  fact  that  said  wreck  was 
not  caused  by  Its  failure  to  exercise  the  high- 
est degree  of  care  in  any  of  the  w&ya  as  al- 
lied by  the  plaintiff  as  the  proximate  cause 
of  bis  Injuries,  if  any. 

The  charge  of  the  court  in  placing  the  bur- 
den on  the  defendant  to  establish  by  a  pre- 
ponderance of  the  evidence  Its  lack  of  negli- 
gence was  erroneous,  and  the  special  charge 
requested  is  the  law  of  the  case  and  should 
bave  been  given.  The  C!ourt  of  Civil  Ap- 
peals for  the  Second  District,  in  Railway  Co. 
V.  Barnes,  168  S.  W.  992,  and  in  Elser  v.  Put- 
man,  171  S.  W.  1052,  held  that  under  the  act 
of  1913  (Gen.  Laws,  p.  113)  the  failure  to 
give  a  special  charge,  though  correct,  would 
not  be  considered  where  It  contradicted  the 
general  charge  to  which  no  exception  was 
taken.  We  quote  tram  the  opinion  in  Rail- 
way Co.  V.  Barnes,  supra,  as  follows: 

"  'Article  2061.  The  ruling  of  the  court  in  the 
giving,  refusing  or  qualifying  of  instructions 
to  the  jury  shall  be  regarded  as  approved  un- 
less excepted  to  as  provided  for  in  the  foregoing 
article.'  •  •  •  It,  as  provided  by  the  amend- 
ed statutes,  a  charge  given  without  objection 
must  be  regarded  as  approved,  it  follows  logical- 
ly, we  think,  that  parties  who  thus  approve  the 
charge  are  in  the  same  situation  as  if  that 
charge  had  been  requested  by  them.  And  ac- 
eord&ig  to  a  well-established  rule  of  decisions 
in  force  before  the  enactment  of  that  statute, 
if  a  part?  requests  two  different  instructions 
upon  the  same  issue  and  one  of  them  is  given, 
'je  CMiBot  complain  of  the  refusal  of  the  other." 


The  statute  requiring  objections  to  the 
charge  given  by  the  court  to  be  shown  by  a 
biU  of  exceptions  in  order  to  bring  them  to 
this  court  for  review  is  mandatory,  as  this 
and  other  Courts  of  Civil  Appeals  have  fre- 
quently held;  and  the  language  that  "the 
ruling  of  the  court  In  giving,  refusing  or  qual- 
ifying of  instructions  to  the  jury  shall  be  re- 
garded as  approved,  unless  excepted  to,"  Is 
plain  and  unambiguous,  and  we  concur  in  the 
ruling  of  the  Court  of  Civil  Appeals  of  the 
Second  District  In  Its  construction  of  this 
statute  as  above  set  out,  for  which  reason  we 
overrule  appellant's  second  assignment  of  er- 
ror. 

Shovild  we  have  considered  said  second  as- 
signment, we  would  not  have  held  that  the 
error  complained  of  was  reversible  error  un- 
der rule  62a  for  the  government  of  the  Courts 
of  Civil  Appeals.  The  finding  of  the  jury  in 
appellee's  favor  under  the  charge  of  the  court 
necessarily  included  the  finding  as  a  fact  that 
appellant's  roadbed  was  defective  in  the  man- 
ner alleged  by  appellee.  The  evidence  sus- 
tains this  finding,  and  we  do  not  believe  that 
their  verdict  would  probably  have  been  dif- 
ferent had  the  court  charged  that  the  burden 
of  proof  as  to  such  conditions  was  on  appel- 
lee. Therefore,  believing  that  the  error  com- 
plained of  was  not  calculated  to  cause,  and 
probably  did  not  cause,  the  rendition  of  an 
Improper  judgment  in  the  case,  we  would 
have  been  constrained  to  overrule  appellant's 
second  assignment  of  error,  had  we  felt  at 
liberty  to  consider  the  same. 

Appellant's  third  assignment  relates  to  the 
refusal  of  the  court  to  peremptorily  Instruct 
the  jury  to  return  a  verdict  for  the  defend- 
ant. For  the  reasons  above  stated,  this 
charge  was  properly  refused.  In  this  con- 
nection we  will  state  that  there  was  no  tes- 
timony raising  the  issue  of  contributory  neg- 
ligence on  the  part  of  appellee;  for  which 
reason  we  overrule  appellant's  tenth  assign- 
ment of  error. 

[4]  There  was  no  error  In  refusing  appel- 
lant's special  charge  No.  5  for  the  reason  that 
the  matters  therein  set  out  were  sufficiently 
submitted   in   the   principal   charge  of   the 

court,  and  by  special  charge  No. given 

at  the  request  of  appellant,  for  which  reason 
we  overrule  the  eleventh  assignment  of  error. 

[5]  The  twelfth  assignment  of  error  com- 
plains of  the  failure  of  the  court  to  give  the 
following  special  charge : 

"You  are  instructed  that,  should  you  believe 
from  the  evidence  that  John  Bartek  had  a  defec- 
ti\'e  hand  and  arm  before  the  alleged  wreck, 
then  in  that  event  defendant  would  not  be  lia- 
ble to  plaintiff  for  damages  for  the  defects  in 
said  band  as  it  was  prior  to  said  wreck." 

The  thirteenth  assignment  relates  to  the 
same  matter.  The  evidence  showed  that  ap- 
pellee had  a  slight  defect  in  his  left  band 
from  Infancy,  but  that  the  same  did  not  ma- 
terially interfere  with  bis  capacity  to  labor. 
Plaintiff  did  not  claim  any  damages  by  reason 
of  any  permanent  injury  to  said  hand  or  arm ; 
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and  while  it  might  have  been  proper,  out  of 
abundance  of  caution,  to  give  the  requested 
charges,  we  do  not  think,  under  the  evidence 
In  the  case,  that  the  failure  to  do  so  was  re- 
versible error. 

The  special  charges  requested  by  appel- 
lant, as  shown  by  its  fourteenth  and  fifteenth 
assignments  of  error,  were  substantially  given 
in  the  main  charge  and  in  the  special  charge 
given  at  the  request  of  appellant,  for  which 
reason  we  overrule  said  assignments.  As  an 
additional  reason  for  overruling  the  twelfth 
and  thifteenth  assignments,  we  call  attention 
to  the  fact  that  appellant  did  not  allege  that 
the  verdict  was  excessive. 

The  writer  here  takes  occasion  to  state  as 
his  personal  opinion  that  although  a  plaintiff 
who  has  alleged  specific  acts  of  negligence 
ought  not  to  be  allowed  to  recover  where  the 
evidence  shows  that  the  cause  of  the  injury 
was  some  other  act,  though  the  same  be  neg- 
ligence on  the  part  of  the  railway  company, 
still  the  doctrine  of  res  ipsa  loquitur  should 
apply  where  a  passenger  Is  injured  in  a 
wreck,  in  so  far  as  concerns  the  special  acts 
of  negligence  alleged.  The  general  rule 
which  requires  a  plaintiff  to  specifically  al- 
lege his  cause  of  action  is  based  upon  the 
theory  that  a  defendant  ought  to  be  notified 
of  what  he  is  required  to  meet  This  rule, 
under  all  of  the  decisions,  does  not  apply  in 
case  of  injury  to  a  passenger  where  he  al- 
leges acts  of  negligence  generally,  for  the  rea- 
son that  the  wreck  speaks  for  itself,  and 
shows  that  it  would  probably  not  have  hap- 
pened  but  for  some  act  of  negligence  on  the 
part  of  the  railway  company ;  and,  in  such 
case,  the  railway  company  must  assume  the 
burden  of  proof  and  come  prepared  to  prove 
that  it  was  not  guilty  of  any  act  of  negli- 
gence which  caused  the  wreck.  Such  being 
the  law,  it  occurs  to  the  writer  that,  when 
specific  acts  of  negligence  are  alleged,  a 
railway  company  ought  to  come  prepared 
to  prove  that  such  negligence  did  not  exist 
The  reason  for  the  rule  which  shifts  the  bur- 
den upon  the  railway  company  to  show  lack 
of  negligence,  where  the  allegation  is  one  of 
general  negligence,  is  that  it  is  presumed  to 
have  peculiar  knowledge  as  to  the  condition 
of  Its  roadbed  and  cars,  and  the  manner  In 
which  the  same  are  operated.  I  think  the 
same  presumption  should  exist  as  to  the  mat- 
ters specifically  alleged,  and  that,  to  this  ex- 
tent, proof  of  the  wreck  should  be  presump- 
tive evidence  of  negligence  in  the  manner  al- 
leged. The  writer,  however,  in  this  matter, 
speaks  only  for  himself  and  not  for  this 
court 

The  appellee  objects  to  our  considering  any 
of  appellant's  assignments  of  error  with  ref- 
erence to  the  refusal  of  the  court  to  give  the 
special  charges  requested,  for  the  reason  that 
each  of  the  bills  of  exception  thereto  is  ap- 
proved in  the  following  manner : 

"Approved  with  the  qualification  that  I  have 
BO  recollection  whatever  as  to  whether  or  not 
the  defendant  excepted  to  such  action  of  the 
court" 


The  purp68e  of  the  qualification  to  a  bill 
of  exception  by  a  trial  Judge  is  to  show  that 
some  one  or  more  fact  alleged  in  such  bill 
Is  not  true,  or  to  show  some  other  fact  in 
Justification  of  the  ruling  of  the  court  This 
alleged  qualifloation  does  neither,  and  is  not, 
in  any  proper  sense,  a  qualification  of  the 
bills  of  exception.  By  approving  the  bill,  the 
trial  judge,  in  effect,  states  that  the  tacts 
therein  alleged  are  true.  Whether  be  came 
to  such  conclusion  from  his  independent 
memory  or  from  notes  made  by  him  at  the 
time,  or  In  some  other  undisclosed  manner, 
is  no  alt^air  of  the  appellate  court 

Finding  no  error  of  record,  the  Judgment 
of  the  trial  court  is  afllrmed. 

Affirmed. 

KET,  C.  J.  (dissenting).    Being  unable  to 

concur  with  his  Associates  in  the  conclusion 
that  the  Judgment  in  this  case  should  be  af- 
firmed, it  becomes  the  writer's  duty  to  state 
the  reasons  for  his  dissent  It  is  correcUy 
held  by  the  majority  opinion  that  the.  charge 
of  the  court,  in  placing  the  burden  of  proof 
on  the  defendant  to  show  that  It  was  not 
guilty  of  negligence,  was  erroneous,  and  that 
appellant's  special  charge,  placing  that  bur- 
den upon  the  plaintiff,  should  have  been  giv- 
en although  Mr.  Justice  Jeukins  expressed 
his  individual  view  to  the  contrary.  Railway 
Co.  V.  Thomas,  132  S.  W.  974,  and  authorities 
there  dted.  The  following  quotation  from 
the  opinion  in  that  case  is  not  inappropriate: 

"If  the  plaintiff  had  merely  charged  in  bis  pe- 
tition that  the  defendant  was  guilty  of  negli- 
gence in  permitting  the  two  trains  in  question 
to  collide,  and  that  the  plaintiff  was  unable  to 
allege  and  prove  the  particular  act  or  omis- 
sion which  constituted  the  defendant's  negli- 
gence, the  court's  charge,  and  its  ruling  in  re- 
fusing the  requested  instruction  directing  a 
verdict  for  the  defendant,  would  have  been 
correct.  But,  inasmuch  as  the  plaintiff  saw 
proper  to  enter  into  details  and  specify  partic- 
ular acts  or  omissions  as  constituting  the  de- 
fendant's negligence,  then  by  so  doing  he  waiv- 
ed his  right  *  *  *  to  rely  upon  the  doctrine 
of  res  ipsa  loquitur,  applicable  to  cases  of  this 
class.  The  rule  on  this  subject  is  well  stated 
in  the  following  excerpt  from  the  opinion  of  the 
court  in  Giblcr  v.  Railway  Co.  [148  Mo.  App. 
475],  128  S.  "W.  791,  above  cited: 

"  'We  do  not  hesitate  to  express  the  opinion, 
as  was  done  on  the  former  appeal,  that  the  doc- 
trine referred  to  might  have  been  invoked  by 
plaintiff  had  he  relied  solely  upon  a  general 
charge  of  negligence  against  defendant,  for  it 
seems  that  the  uncoupling  of  a  freight  train  in 
the  circumstances  stated,  while  running  over 
the  tracks  at  *  *  *  20  or  25  miles  an  hour, 
is  such  an  unusual  and  extraordinary  occurrence 
aa  to  bespeak  the  want  of  due  care  on  the  part 
of  the  defendant  in  some  respect  or  somewhere. 
It  may  be  the  negligence  was  in  the  operation 
of  the  locomotives,  or  it  may  be  in  the  construc- 
tion or  defective  condition  of  the  couplings,  or 
it  may  lie  in  the  defective  condition  of  the  road- 
bed; but,  though  the  fact  in  and  of  itself  in- 
dicates negligence,  no  one  can  say  that  it  points 
to  the  engineer  as  the  negligent  party.  As  sug- 
gested, the  fact  may  point  negligence,  but  what 
particular  negligence  it  indicates  is  another 
question.  The  plaintiff  in  his  petition  iwints 
to  the  negligent  acts  of  the  engineer  as  those 
upon  which  he  relies  for  a  recovery,  and  fails 
to  give  any  proof  to  sustain  the  charge.    It  is 
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dear  enough  that,  although  the  fact  of  the  ao- 
ddent  bespeaks  negligence,  no  one  can  say  that 
of  itself  It  indicates  or  tends  to  prove  negli- 
gence in  the  engineer  any  more  than  it  tends 
to  prove  negligence  in  the  condition  or  construc- 
tion of  the -couplings. 

'*  The  general  n^e  obtains  to  the  eftect  that 
the  specific  acts  of  negligence  pleaded  and  re- 
lied on  for  recovery  must  be  proved.  Waldbler 
T.  H.  &  S.  J.  B.  R.  Co..  71  Mo.  614;  Price  v. 
St  Louis,  etc.,  Ky.,  T2  Mo.  414:  Bunvon  v. 
Citizens'  Ry.,  127  Mo.  12,  29  S.  W.  842;  Ely 
V.  St.  Louis,  etc.,  I^.,  77  Mo.  34;  McOrath  v. 
St.  Louis  Transit  do..  1»7  Mo.  97,  84  S.  W. 
872;  Orcntt  v.  Century  Bldg.  Co.,  201  Mo. 
424,  99  S.  W.  1062.  8  L.  R.  A.  Jn.  S.)  929; 
Beave  v.  St  Louis  Transit  Co.,  212  Mo.  331, 
111  S.  W.  152.  In  proper  cases,  when  the  al- 
legation of  negligence  is  general  in  character 
only  and  unaccompanied  by  a  recital  of  the  spe- 
cific acts  which  go  to  the  breach  of  duty  relied 
upon,  the  doctrine  of  res  ipsa  loquitur  may  be 
Invoked.  The  rule  permitting  a  presumption  of 
negligence  to  suffice  for  plaintiff  proceeds  on  the 
theory  that  it  is  easily  within  the  means  of 
defendant  to  show  there  was  no  dereliction  on 
his  part  if  such  be  the  fact,  while  the  plaintiff 
would  labor  under  a  great  disadvantage  if  the 
burden  to  show  the  particular  acts  of  neglig^ce 
continued  with  him.  Roscoe  v.  Met  St  Ry.  Co., 
202  Mo.  676,  101  S.  W.  82;  Orcutt  v.  Century 
Bldg.  Coy  supra;  Feary  v.  Met  St.  Ry.  Co., 
162  Mo.  76,  ffi  S.  W.  452;  MaUov  v.  St  Louis 
*  S.  B.  Co..  173  Mo.  75,  73  S.  W.  169;  GUber 
y.  Q,  O.  &  "k.  Ry.  Co..  129  Mo.  App.  93,  107 
8.  W.  1021;  Briscoe  v.  Met  Street  By.  Co.,  222 
Mo.  104,  120  S.  W.  1162.'  " 

But  this  court  In  the  majority  opinion 
holds  that.  Inasmuch  as  appellant  failed  to 
make  a  8i)eciflc  objection  to  the  court's 
charge  on  the  burden  of  proof,  and  failed  to 
except  to  the  action  of  the  court  In  overrul- 
ing such  objection.  It  is  now  precluded  from 
complaining  of  that  charge  and  the  action 
of  the  court  In  refusing  to  give  the  requested 
Instruction  placing  the  burden  of  proof  upon 
the  plaintiff,  although  a  bill  of  exception  was 
reserved  to  such  refusal.  In  that  ruling  this 
court  follows  the  case  of  Railway  Co.  v. 
Barnes,  168  S.  W.  992,  decided  by  the  Ft 
Worth  Court  of  Civil  Appeals.  The  case  cit- 
ed construes  articles  1971,  1973,  1974,  and 
2061  of  the  Revised  Statutes  as  amended  by 
the  Legislature  in  1913  (Acts  33d  Leg.  c.  59 
rVemon's  Sayles"  Ann.  Oiv.  St  1914,  arts. 
1971,  1973,  1974,  2061]).  It  Is  true  that  ar- 
ticle 1971  which  requires  the  Judge  to  sub- 
mit his  charge  to  the  attorneys  for  inspection 
and  allow  a  reasonable  time  for  objection 
thereto,  does  prescribe  that  all  objections  not 
made  to  the  charge  before  it  is  read  to  the 
Jury  shall  be  considered  as  waived;  and  ar- 
ticle 2061  declares  that  rulings  of  the  court 
In  giving,  refusing,  or  qualifying  Instructions 
to  tbe  Jury  shall  be  regarded  as  approved, 
unless  excepted  to;  and.  In  view  of  these 
provisions.  It  was  held  In  the  case  cited  that 
an  appellant  who  had  not  brought  up  a  biU 
at  exception  showing  that  he  had  made  time- 
ly objection  to  the  action  of  the  court  In  sub- 
mitting the  case  to  the  jury  in  his  charge 
-was  precluded  from  complaining  of  the  action 
of  tbe  court  in  refusing  to  give  a  peremptory 
tDstmction  directing  a  verdict  for  tbe  ap- 
pelant, and  tbe  reason  for  so  holding  was 
■tated  as  follows: 


"If,  as  provided  by  the  amended  statutes,  a 
charge  given  without  objection  must  be  regard- 
ed as  approved,  it  follows  logically,  we  think, 
that  parties  who  thus  approve  the  diarge  are  in 
the  same  situation  as  if  that  charge  had  been 
requested  by  them.  And  according  to  a  well- 
established  rule  of  decisions  in  force  before  the 
enactment  of  that  statute,  if  a  party  requests 
two  different  instructions  upon  the  same  issue, 
and  one  of  them  is  given,  he  cannot  complain  of 
the  refusal  of  tbe  other.  The  evident  purpose 
of  the  act  referred  to  was  to  require  the  trial 
judge  to  be  given  the  full  benefit  of  any  objec- 
tions to  his  charge  to  tbe  jury  that  might  be 
urged  upon  appeal,  to  tbe  end  that  the  charge  as 
finally  submitted  to  the  jury  may  t>e  so  framed 
as  to  avoid  such  objections." 

Tbe  majority  of  this  court  approves  that 
decision,  but  the  writer  does  not  Generally 
spealclng,  the  rule  there  announced  may  be 
correct;  but  It  was  not  applicable  to  that, 
nor  is  it  applicable  to  tbls,  case.  Tbe  purpose 
of  the  Legislature  in  prescribing  that  all 
objections  not  made  before  tbe  charge  Is 
read  to  the  Jury  shall  be  considered  as  waiv- 
ed, and  that  tbe  action  of  the  court  in  giving, 
refusing,  or  qualifying  instructions  shall  be 
regarded  as  approved  unless  excepted  to,  was 
to  prevent  tbe  reversal  of  cases  for  errors 
which  might  have  been  corrected  by  tbe  trial 
court  if  such  errors  bad  been  pointed  out  In 
that  court.  As  tbe  law  existed  prior  to  that 
time,  an  appellant  was  not  required  to  com- 
plain of  the  action  of  the  court  in  giving  or 
refusing  Instructions,  either  at  tbe  time  of 
the  trial  or  in  his  motion  for  new  trial,  but 
could  make  such  complaint  for  the  first  time 
in  bis  assignments  of  error,  which  be  was 
not  required  to  file  until  after  tbe  court  ad- 
journed. Tbe  result  was  that  many  cases 
were  reversed  on  account  of  errors  which 
probably  would  have  been  corrected  In  tbe 
trial  court  If  tbe  error  had  been  pointed  out 
In  that  conrt;  and  no  doubt  the  purpose  of 
the  amendment  was  to  prevent  that  evil  and 
thereby  diminish  grounds  fur  appeals  and 
reversals.  In  order  to  aocomplisb  that  wise 
purpose,  tbe  amendment  requires  the  dissat- 
isfied litigant  to  bring  up  a  record  which  will 
show  that  be  objected  to  tbe  action  of  the 
trial  court  in  giving,  refusing,  or  qualifying 
an  Instruction  and  reserved  an  exception  to 
the  action  of  that  court  In  not  sustaining  his 
contention.  In  tbe  opinion  of  tbe  writer  that 
is  the  spirit  and  meaning  of  £be  amendments 
referred  to,  and  it  Is  tielleved  that  appellant 
has  substantially  compiled  with  the  statute 
as  thus  amended.  , 

Appellant  has  assigned  error  npon  tbe 
court's  charge  instructing  tb^  Jury  that  the 
burden  of  proof  was  upon  appellant,  and  up- 
on tbe  refusal  to  give  a  special  charge  asked 
by  appellant.  Instructing  tbe  Jury  directly 
to  the  contrary,  and  stating  that  the  burden 
of  proof  was  upon  the  plaintiff  to  show  by 
preponderance  of  tbe  evidence  that  the  wreck 
In  question  was  caused  by  one  or  more  of  tbe 
acts  of  negligence  set  out  in  the  plaintiff's 
petition.  As  those  two  assignments  relate 
to  the  same  question  of  law,  counsel  for 
ap];)ellant  have  very  properly  presented  them 
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together  in  their  brief  and  under  them  sub- 
mit the  proposition,  which  this  court  holds  to 
be  correct,  which,  in  substance,  is  that  when 
a  passenger  sues  to  recover  damages  caused 
by  the  derailment  of  a  train,  and  pleads 
specific  acts  of  negligence,  the  burden  rests 
upon  him  upon  the  issue  of  negligence  so 
pleaded.  But  a  majority  of  this  court,  fol- 
lowing a  decision  made  by  two  of  the  members 
of  the  Ft.  Worth  Court  of  Civil  Appeals  (one 
judge  being  absent)  holds  that  appellant 
must  he  held  to  have  acquiesced  in  the  court's 
charge  upon  the  burden  of  proof,  because  it 
has  not  brought  up  another  bill  of  exception 
showing  specifically  that  It  objected  to  that 
part  of  the  court's  charge  and  reserved  an 
exception  to  the  action  of  the  court  in  over- 
ruling that  objection.  That  holding  is  based 
upon  a  construction  of  the  statute  which,  in 
my  opinion,  is  entirely  too  narrow  and  tech- 
nical. As  before  said,  the  purpose  of  the 
amendment  was  to  prevent  objections  being 
made  on  appeal  to  the  action  of  the  trial 
court  in  giving  or  refusing  Instructions  to  the 
Jury,  when  such  objection  was  not  made  at  a 
time  when  It  could  have  been  considered  by 
the  trial  court  Now  It  seems  to  me  to  be 
Illogical  to  hold  that,  while  appellant  has  re- 
served a  bill  of  exception  to  the  action  of  the 
trial  court  in  refusing  to  instruct  the  Jury 
that  the  burden  of  proof  was  upon  the  plaln- 
tUf,  nevertheless  he  niust  be  held  to  have  ap- 
proved the  action  of  the  court  in  charging  the 
Jury  exactly  to  the  contrary.  It  would  seem 
to  be  illogical,  if  not  absurd,  to  say  that, 
when  one  is  complaining  because  a  certain 
thing  was  not  done,  he  is  at  the  same  time 
consenting  to  what  was  done  when  that  was 
the  very  reverse  of  what  he  contends  should 
have  been  done;  and  it  Is  not  believed  that 
the  statute  In  question  was  intended  to  pro- 
duce any  such  result  Api)ellant's  request 
to  have  the  Jury  Instructed  that  the  burden 
of  proof  was  upon  the  plaintiff,  and  its  ex- 
ception to  the  action  of  the  trial  court  in 
refusing  to  do  so,  must  necessarily  have 
apprised  that  court  of  the  fact  that  appellant 
challenged  the  correctness  of  the  court's 
charge  upon  the  burden  of  proof.  If  the  re- 
quested instruction,  to  the  refusal  of  which 
appellant  excepted,  had  been  given,  the  trial 
court  would  have  been  compelled  to  omit  or 
change  its  charge  upon  the  burden  of  proof; 
otherwise  it  would  have  been  placed  in  the 
attitude  of  giving  charges  that  were  diamet- 
rically opposed  to  each  other,  a  contingency 
not  to  be  supposed.  As  to  the  burden  of 
proo^  there  was  but  one  question  for  the 
trial  court  to  consider,  viz.,  did  the  law  place 
it  upon  the  plaintiff  or  the  defendant?  That 
court  held  that  the  law  placed  It  upon  the 
defendant,  and  the  bill  of  exception  shows 
that  the  defendant  objected  to  that  ruling, 
because  it  reserved  an  exception  to  the  action 
of  the  court  in  refusing  to  give  a  diarge 
which  would  have  placed  the  burden  of  proof 
upon  the  plaintiff.  Hence  the  writer  con- 
cludes that,  in  as  much  as  appellant  is  prop- 


erly complaining  of  the  action  of  the  court  in 
refusing  to  give  its  requested  instruction  up- 
on the  burden  of  proof,  which  instruction  is 
directly  the  converse  of  that  given  by  the 
court,  it  should  be  held  by  this  court  t^t 
the  act  of  appellant  in  requesting  the  refused 
instruction  constituted  a  sufiBdent' obJectloD 
to  the  court's  charge  upon  that  subject,  and 
the  case  should  be  reversed  t>ecau8e  of  the 
error  In  the  court's  charge,  and  the  refusal 
to  give  the  requested  instruction. 

In  Cleburne  Street  Ry.  Co.  v.  Barnes,  su- 
pra, an  application  for  writ  of  error  was 
made  to  and  refused  by  the  Supreme  Court; 
but  the  writer  of  this  opinion  has  examined 
that  application  and  finds  that  it  did  not 
present  the  question  above  discussed.  With 
due  respect  to  his  Associates  and  the  Ft 
Worth  Court  of  CivU  Appeals,  this  writer 
believes  that  In  the  construction  they  have 
placed  upon  the  statute  they  have  given  too 
much  effect  to  literalism  and  not  enough  to 
that  general  rule  of  statutory  construction 
prescribed  in  the  final  title  of  the  revised 
statutes  of  this  state  to  the  effect  that  stat- 
utes are  to  be  liberally  construed  with  a  view 
to  accomplishing  the  legislative  purpose  and 
promoting  the  ends  of  justice,  which  rule 
was  applied  by  our  Supreme  C!ourt  in  Land 
Co.  v.  McClelland  Bros.,  86  Tex.  179,  23  S. 
W.  676,  22  L;  R.  a.  105,  where  It  Is  said: 

"It  is  to  be  borne  in  mind  that  the  statute 
and  rules  which  require  errors  to  be  assigned 
were  intended  primarily  for  the  relief  of  the 
appellate  courts,  and  to  secure  a  prompt  dis- 
patch of  the  business  that  should  be  brought  be- 
fore them.  They  should  be  given  a  reasonable 
and  practical  construction,  and  not  one  calculat- 
ed to  embarrass  suitors  in  the  appellate  tribunals 
by  unnecessary  restrictions.  It  is  certain  that 
it  was  never  Intended  to  hedge  either  the  Court 
of  Civil  Appeals  or  the  Supreme  Court  around 
with  technical  and  arbitrary  requirements,  so 
as  to  cut  off  the  approach  of  such  parti»s  as  seek 
relief  in  good  faith  from  the  consequences  of 
supposed  errors  committed  to  their  prejudice  in 
the  trial  courts." 

But  it  Is  stated  in  the  majority  opinion 
that,  if  the  assignments  complaining  about 
the  charge  upon  the  burden  of  proof  had 
been  considered,  the  case  would  not  have 
been  reversed,  because  of  rule  62a  (149  S. 
W.  X),  and  the  fact  that  evidence  was  sub- 
mitted which  would  sustain  a  finding  of  neg- 
ligence against  appellant  and  therefore  it 
is  not  l)elieved  that  a  different  verdict  would 
probably  be  rendered  upon  another  trial ;  for 
which  reason  it  is  held  In  the  majority  opin- 
ion that  the  error  as  to  the  burden  of  proof 
was  not  calculated  to  cause,  and  probably  did 
not  cause,  the  rHidition  of  an  improper  judg- 
ment. The  writer  has  given  that  branch  of 
the  case  much  consideration,  and  deems  it 
proper  to  say  that  the  testimony  liearing 
upon  the  question  of  negligence  as  charged 
against  appellant  was  not  such  as  would 
have  justified  the  trial  court  in  directing  a 
verdict  for  the  plaintiff.  If  It  be  conceded 
that,  under  a  charge  placing  the  burden  of 
proof  upon  the  plaintiff,  the  evidence  brought 
up  In  the  record  would  Jnstlty  a  finding 
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against  the  defendant  upon  the  question  of 
negligence,  nevertheless  It  Is  not  of  that  con- 
vincing character  which  leaves  no  room  for 
honest  difference  of  opinion,  and  a  plausible 
argument  could  be  made  on  the  other  side  of 
that  question.  Therefore  If  the  verdict  had 
been  in  favor  of  the  defendant,  I  apprehend 
this  court  would  not  have  set  It  aside  as 
being  unsupported  by  testimony.  This  being 
the  state  of  the  record,  it  does  not  seem  to 
me  that  this  court  ought  to  dispose  of  the 
appeal  upon  the  assumption  that  another 
jury,  when  properly  Instructed  as  to  the 
burden  of  proof,  would  and  should  find  that 
the  defendant  was  guilty  of  negligence.  Neg- 
ligence la  a  question  of  fact,  and  appellant 
has  the  right  to  have  that  question  of  fact 
decided  by  a  Jury,  aided  by  proper  Instruc- 
tion as  to  the  law.  The  right  of  trial  by  jury 
is  guaranteed  by  the  Constitution.  If  that 
right  has  been  impaired  by  an  Improper  In- 
struction of  the  trial  court,  the  only  adequate 
remedy  would  seem  to  be  another  jury  trial 
under  proper  Instructions;  and  that  remedy 
ought  not  to  be  denied  because  an  appellate 
court  may  entertain  the  belief  that  another 
trial  would  not  probably  result  In  a  differ- 
ent verdict,  unless  the  uncontroverted  testl- 
naony  would  have  justlfled  the  trial  court 
In  directing  a  verdict  for  the  party  in  whose 
favor  the  jury  found. 

While  there  may  be  repressions  in  a  few 
cases  tending  to  the  contrary,  there  is  a 
long  line  of  decisions  by  our  Supreme  Court 
holding  that  where  the  trial  court  has  com- 
mitted a  material  error,  calculated  to  injure 
the  complaining  litigant,  the  judgment  should 
be  reversed,  unless  It  is  made  to  appear  that 
no  Injury  in  fact  resulted.  In  Bailey  v. 
Mills,  27  Tex.  438,  the  Supreme  Court  said: 

"It  Is  the  practice  of  this  court  to  reverse  a 
judgment  whenever  there  is  an  erroneous  in- 
struction upon  a  material  point  which  may  have 
inflnenced  the  jury  in  finding  the  verdict,  al- 
though the  evidence  may  appear  to  ua  to  be 
sufficient  to  sustain  the  verdict;  and  the  reason 
of  the  rule  is  that  it  is  impossible  to  know  what 
effect  the  instruction  had  upon  the  minds  of 
the  jury,  how  much  the  verdict  is  due  to  the  in- 
stmction,  and  how  much  to  the  evidence;  and 
in  a  case  of  conflicting  evidence  it  is  impossible 
to  know  that  it  would  lead  the  minds  of  the 
jury  to  the  same  conclusion  as  the  minds  of 
this  court." 

And  In  G.,  G.  &  S.  F.  Railway  Co.  v.  John- 
son, 91  Tex.  572,  44  S.  W.  1067,  the  same 
conrt,  tveaklng  through  Mr.  Justice  Brown, 
wbo  is  now  its  Chief  Justice,  said: 

"TThe  cha'rge  being  erroneous,  it  is  presumed 
to  bare  been  injurious  to  the  interests  of  the 
defendant,  and  'in  such  case  the  duty  does  not 
devolve  upon  the  party  complaining  to  show 
that  he  was  thereby  injured,  but  upon  him  in 
whose  favor  the  verdict  was  returned,  to  show 
that  the  complaining  party  was  not  prejudiced 
by  the  errw.'  O.,  G.  &  S.  F.  Ry.  Co.  v.  Green- 
lee, 62  Tex.  349;  Emerson  v.  Mills,  83  Tez. 
J^riSB.  W.  805].    •    •    • 

"Wliea  a  positive  error  has  been  committed, 
the  court  cannot  enter  into  speculation  as  to 
what  conclusions  the  jury  may  have  arrived  at, 
in  order  to  avoid  the  force  and  effect  of  such 
error  upon  a  verdict,  and  more  especially  is  this 


true  ita  a  case  like  the  present,  where  the  law  in 
a  large  measure  commits  to  the  common  sense 
and  sound  discretion  of  the  jury  the  amount  to 
be  assessed.  But  in  such  a  case  the  rule  laid 
down  in  the  cases  above  cited  must  be  enforced, 
and  if  it  does  not  appear  from  the  record  that 
the  error  was  harmless,  the  judgment  based  up- 
on such  error  must  be  reversed." 

But  it  Is  believed  by  some  members  of  the 
bench  and  bar  (Wells  Fargo  &  Co.  t.  Ben- 
jamin, 165  S.  W.  120)  that  the  wise  and 
just  rule  referred  to  has  been  abolished  by 
rule  62a,  which  was  adopted  by  the  Supreme 
Court  In  1012,  and  which  reads  as  follows: 

"62a.  No  judgment  shall  be  reversed  on  ap- 
peal and  a  new  trial  ordered  in  any  cause  on 
the  ground  that  the  trial  court  has  committed 
an  error  of  law  In  the  course  of  the  trial,  un- 
less the  appellate  court  shall  be  of  opinion  that 
the  error  complained  of  amounted  to  such  a  de- 
nial of  the  rights  of  the  appellant  as  was  rea- 
sonably calculated  to  cause  and  probably  did 
cause  the  rendition  of  an  improper  judgment 
in  the  case,  or  was  such  as  probably  prevent- 
ed the  appellant  from  making  a  proper  presen- 
tation of  the  case  to  the  appellate  court;  and 
if  it  appear  to  the  court  that  the  error  affects  a 
part  only  of  the  matter  in  controversy,  and  the 
issues  are  severable,  the  judgment  shall  only  be 
reversed  and  a  new  trial  ordered  as  to  that 
part  affected  by  such  error.  Provided,  if  the  er- 
roneous action  or  failure  or  refusal  of  the  trial 
judge  to  act  shall  prevent  the  proper  presenta- 
tion of  a  cause  to  the  Court  of  Civil  Appeals, 
and  be  such  as  may  be  corrected  by  the  judge  of 
the  trial  court,  then  the  judgment  shall  not  be 
reversed  for  such  error,  but  the  appellate  court 
shall  direct  the  said  judge  to  correct  the  error, 
and  thereafter  the  court  of  civil  appeals  shall 
proceed  as  if  such  erroneous  action  or  failure  to 
act  had  not  occurred." 

Apparently,  there  Is  a  conflict  between  the 
decisions  rendered  by  the  Supreme  Court  and 
the  first  part  of  the  rule  above  quoted  adopt- 
ed by  the  same  court.  The  former  had  es- 
tablished the  doctrine  that  when  it  was 
shown  that  material  error  had  been  commit- 
ted in  the  trial  of  the  case,  which  was  cal- 
culated to  prejudice  the  rights  of  the  com- 
plaining litigant,  the  judgment  should  be  re- 
versed, unless  It  was  also  made  to  appear 
that  such  litigant  did  not  in  fact  sustain  in- 
Jury  as  a  result  of  the  error,  while  the  lat- 
ter prescribes  that  the  case  shall  not  be  re- 
versed unless  it  appears  that  the  error  was 
reasonably  calculated  to  and  probably  did 
cause  the  rendition  of  an  Improper  judg- 
ment In  writing  the  first  few  lines  of  that 
rule,  the  Supreme  Court  followed  the  law  as 
it  was  well  established  by  Its  own  decisions ; 
but,  when  it  Inserted  the  words  "and  prob- 
ably did,"  It  seems  to  have  made  a  rule 
which,  if  construed  literally.  Is  In  conflict 
with  and  overrules  many  of  its  former  deci- 
sions, including  the  one  written  by  Chief  Jus- 
I  tlce  Brown  in  the  Johnson  Case.  Section  25 
of  article  5  of  the  Constitution  confers  upon 
the  Supreme  Court  "power  to  make  and  es- 
tablish rules  of  procedure,  not  Inconsistent 
with  the  laws  of  the  state,  for  the  govern- 
ment of  said  court  and  the  other  courts  of 
this  state,  to  expedite  the  dispatch  of  busi- 
ness therein."  The  power  there  conferred  Is 
not  the  unlimited  power  which  that  court 
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may  exercise  in  deciding  cases  to  declare  and 
promulgate  rules  of  law  by  which  the  rights 
of  litigants  are  to  be  determined,  but  the 
power  therein  conferred  Is  limited  to  the 
making  of  rules  of  procedure,  not  Inconsist- 
ent with  the  laws  of  the  state,  and  for  the 
purpose  of  expediting  the  dispatch  of  busi- 
ness In  the  courts.  Under  the  provisions  of 
the  Constitution  referred  to,  and  from  which 
that  court  derives  Its  power  to  make  rules. 
It  may  be  seriously  questioned  if  the  Su- 
preme Court  has  the  power,  when  -acting 
alone  under  that  provision,  to  establish  a 
rule  of  law  prescribing  when  the  Courts  of 
Civil  Appeals  may  affirm  or  when  they  may 
reverse  cases;  and  for  that  reason,  and  for 
reasons  hereafter  given,  I  prefer  to  adhere  to 
the  law  as  declared  by  that  court  in  concrete 
cases,  rather  than  that  seemingly  established 
and  promulgated  by  rule  62a.  Whatever  will 
aid  a  Court  of  Civil  Appeals  In  reaching  a 
final  decision  will  expedite  the  business  of 
the  court,  but  the  character  of  judgment 
which  it  may  decide  to  render  can  have  no 
bearing  whatever  upon  the  dispatch  of  busi- 
ness. AU  the  cases  upon  the  dockets  of  those 
courts  could  be  reversed  as  expeditiously  as 
they  could  be  affirmed,  and  therefore  It 
would  seem  that  a  rule  directing  when  a 
case  should  be  affirmed  or  reversed  should 
not  be  denominated  a  rule  for  the  purpose  of 
expediting  the  dispatch  of  business.  I  make 
no  point  upon  the  fact  that  the  Constitution 
expressly  denies  to  the  Supreme  Court  the 
power  to  make  rules  "Inconsistent  with  the 
laws  of  the  state,"  for  the  reason  that  the 
word  "laws,"  as  there  used,  perhaps  has  ref- 
erence to  those  laws  embodied  in  the  Consti- 
tution and  statutes ;  but,  in  view  of  that  pro- 
vision, I  apprehend  that  the  Supreme  Court 
would  hesitate  long  before  it  would  Inten- 
tionally adopt  a  rule,  the  effect  of  which 
would  be  to  overrule  its  own  decisions  and 
change  a  well-estabUshed  principle  of  sub- 
stantive law. 

If  It  is  to  be  the  established  law  In  this 
state  that  no  case  Is  to  be  reversed,  although 
the  complaining  party  may  show  that  ma- 
terial error  was  committed  at  the  trial,  which 
error  was  calculated  to  Injure  him,  unless  It 
is  also  made  to  appear  that  In  fact  injury 
did  result,  then  gross  Injustice  wUl  be  done 
in  many  cases,  for  the  reason  that  It  will  be 
impossible  for  the  complaining  litigant  to 
show  what  effect  the  error  complained  of  had 
upon  the  minds  of  the  judge  or  jurors  who 
decided  his  case.  If  It  were  practical  to  do 
so,  the  law  provides  no  means  by  which  the 
complaining  party  can  show  to  an  appellate 
court  the  precise  effect  which  an  erroneous 
charge  had  on  the  minds  of  the  jury;  and 
it  Is  for  that  reason  that  our  own  Supreme 
Court,  and  perhaps  all  other  appellate  courts, 
have  declared  and  applied  the  wise  and  just 
rale,  to  the  effect  that  when  it  Is  made  to 
appear  that  material  error  was  committed, 
which  was  calculated  to  prejudice  the  rights 


of  the  complaining  litigant,  the  Judgment 
should  be  reversed,  unless  It  is  shown  that  It 
did  not  have  that  effect.  Furthermore,  whUe 
rule  62a  was  made  for  the  government  of  the 
Courts  of  Civil  Appeals,  when  a  case  is  car- 
ried to  the  Supreme  Court,  the  rale  should 
have  as  much  application  In  that  court  as  in 
the  Courts  of  Civil  Appeals;  but  the  latter 
court.  In  disposing  of  the  case  of  Scott  v. 
Townsend,  166  S.  W.  1138,  decided  nearly 
two  years  after  rule  62a  was  promulgated, 
did  not  depart  from  its  former  decisions  on 
account  of  rale  62a,  but  reversed  the  case 
because  the  trial  court  had  permitted  Improp- 
er testimony  to  go  to  the  jury.  In  that  case 
a  daughter  by  a  former  wife  was  contesting 
the  probate  of  a  will  executed  by  her  father 
.npon  allegations  that  Its  execution  was  pro- 
cured by  undue  influence  exercised  by  the 
second  wife,  who  was  the  stepmother  of  the 
contesting  daughter.  The  decision  of  the 
case  by  the  Court  of  Civil  Appeals  Is  report- 
ed In  Scott  V.  Townsend,  159  S.  W.  342 ;  and, 
after  holding  that  the  testimony  complained 
of  wail  admissible,  that  court.  In  effect,  held 
that  If  It  was  in  error  in  that  holding,  still, 
under  rule  62a,  the  judgment  should  not  be 
reversed,  because  there  was  nothing  in  the 
record  to  Indicate  that  the  jury  had  been  Im- 
properly Influenced  by  the  testimony  com- 
plained of.  In  other  words,  the  Court  of 
CivU  Appeals  seems  to  have  held  that  as  it 
was  not  made  to  appear  that  the  testimony 
referred  to  probably  caused  the  jury  to  re- 
turn an  Improper  verdict  In  favor  of  the  con- 
testant, under  rale  62a  the  case  should  not 
be  reversed.  A  reading  of  the  opinions  of 
the  Court  of  Civil  Appeals  and  of  the  Su- 
preme Court  in  that  case  Indicates  that  there 
was  sufficient  testimony,  outside  of  that  held 
by  the  Supreme  Court  to  be  inadmissible,  to 
support  the  verdict  of  the  jury  In  flnding  for 
the  contestant,  and  therefore  no  appellate 
judge  could  know  or  properly  eay  that  If  the 
objectionable  testimony  had  been  excluded 
the  verdict  would  probably  have  been  differ- 
ent, and  yet  the  literal  reading  of  rule  62a 
seems  to  declare  that  the  case  should  not 
have  been  reversed,  unless  the  appellate  court 
was  prepared  to  so  hold,  and  the  Court  of 
Civil  Appeals  seems  to  have  so  construed  and 
applied  that  rule.  But,  when  the  Supreme 
Court  dealt  with  the  case,  nowhere  through- 
out its  elaborate  and  Interesting  opinion  was 
rule  62a  mentioned ;  and,  after  holding  that 
some  of  the  testimony  complained  of  was  not 
admissible,  that  court,  speaking  through  Mr. 
Justice  PhUUps,  said: 

"That  this  incompetent  testimony  was  like- 
wise prejudicial  to  the  plaintiffs  in  error  is,  in 
our  opinion,  not  open  to  question.  It  afforded 
direct  proof,  through  a  statement  made  by  the 
testator  himself,  of  one  of  the  most  important 
features  of  the  issue  in  the  case.  The  theory 
of  the  contestant  being  that  the  exertion  of 
undue  influence  by  the  testator's  wife  produced 
the  will,  proof  of  effort  on  her  part  to  have 
him  make  it  necessarily  supplied  a  strongly  per- 
suasive circumstance  in  support  of  that  posi- 
tion.   It  was  as  cogent  a  fact  as  could  be  pro- 
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doeed  to  establlBh  the  exertion  of  the  alleged 
influence,  since  under  the  issue  it  was  subject 
to  be  construed,  both  as  an  attempt  to  practice 
it,  and  as  expressly  marking  its  direction  to- 
wards the  object  of  its  alleged  exercise.  In- 
competent testimony  of  such  force  and  capable 
of  such  effect  nnder  this  issue  cannot,  in  our 
JDdgment,  be  treated  as  harmless.  A  legal  trial 
ii  as  important  as  a  correct  result.  We  have  no 
dispositioa  to  lightly  reverse  the  action  of  a 
trial  court.  Without  any  tendency  to  em- 
phasize errors  that  are  immaterial,  its  judg- 
ment should  be  accorded  the  presumptions  the 
law  imparts  to  it.  But  the  rules  of  law,  by 
whose  observance  only  can  rights  be  legally  de- 
tennined,  are  entitled  to  the  same  deference,  and 
have  an  equal  claim  upon  the  conscience  of  a 
court  •  *  •  On  account  of  the  erroneous  ad- 
mission of  the  testimony  we  have  indicated,  the 
jodgmenta  of  the  district  court  and  the  honor- 
able Court  of  Civil  Appeals  are  reversed,  and 
the  cause  remanded." 

So,  It  appears  In  tbat  case  that  the  Su- 
preme Court,  In  effect,  followed  its  former 
decisions,  which  Indicates  that  It  did  not  In- 
tend that  rule  62a  should  have  the  effect  of 
overruling  those  decisions. 

The  decision  of  the  Supreme  Court  In  Scott 
V.  Townsend,  supra,  is  the  last  utterance  of 
that  court  upon  the  subject,  and,  for  that 
reason,  and  because  It  applies  a  principle  of 
law  based  upon  right  and  justice,  and  be- 
cause it  is  difficult  to  believe  that  It  was  the 
intention  of  the  Supreme  Court,  in  adopting 
rale  62a,  to  overrule  its  decision  in  Bailway 
V.  Johnson,  supra,  and  the  long  line  of  cases 
back  of  tbat  case,  I  am  not  willing  to  depart 
from  the  wise  rule  announced  and  applied 
in  those  cases.  No  case  should  be  reversed 
on  account  of  technical  or  immaterial  errSr ; 
but  when  it  is  sbovni  that  material  error, 
has  been  committed,  calculated  to  prejudice 
the  rights  of  the  complaining  litigant,  and 
when  it  is  not  made  to  appear  that  such  er- 
ror did  not  have  an  injurious  eSect,  then  the 
case  should  be  reversed;  and,  in  my  judg- 
ment, the  instant  case  belongs  in  that  cate- 
gory. 

The  decision  rendered  by  the  majority  of 
this  court  is  in  direct  conflict  with  the  deci- 
sion of  the  Supreme  Court  in  Dwyer  v.  Con- 
tinental Ins.  Co.,  57  Tex.  181,  upon  identical- 
ly the  same  question.  In  that  case,  Dwyer, 
as  assignee  of  A.  M.  White,  sued  upon  a 
policy  of  fire  insurance.  The  defendant 
charged  that  White,  the  owner  of  the  proper- 
ty,  had  caused  it  to  be  burned ;  and  the  court 
Instructed  the  jury  that  the'  burden  of  proof 
rested  upon  the  plaintiff  upon  tbat  issue.  In 
reversing  the  case  the  Supreme  Court,  speak- 
ing tlirougb  Mr.  Justice  Stayton,  said: 

"The  court  in  effect  instructed  the  jury  that 
the^  ffliut  find  for  the  defendant  unless  the 
plautiff  produced  a  preponderance  of  evidence 
to  show  that  the  insured  property  was  not 
burned  by  A.  M.  White  or  his  procurement. 
This  was  error,  unless  the  presumption  is 
that  the  owner  of  insured  property  burns,  or 
causes  propertv  to  be  burned,  whenever  it  is 
lost  by  nre.  Tnere  is  no  such  presumption,  but 
the  contrary  presumption  does  exist.  It  is  con- 
tended that  the  preponderance  of  evidence  is  so 
greatly  in  favor  of  the  proposition  that  the  in- 
snred  property  was  burned  by  White  or  his 
agency,  that  the  judgment  should  not  be  re- 
17T  8.W.-10 


vised,  even  if  the  court  did  err  In  giving  and 

refusing  the  charges  above  referred  to.  We  are 
not  authorized  to  nicely  weigh  the  evidence,  and 
to  dispose  of  the  case  as  the  jury  might  have 
done  under  proper  instructions.  The  appel- 
lant was  entitled  to  have  the  jury  pass  upon  the 
evidence  under  a  proper  charge. 

Believing  tbat  the  law  as  announced  and 
applied  in  that  and  many  other  cases  decided 
by  the  Supreme  Court  is  sound  and  correct, 
I  am  not  willing  to  hold  tbat  that  and  the 
other  cases  referred  to  have  been  overruled 
by  rule  62a,  untU  the  Supreme  Court,  In  an 
opinion  rendered  in  the  decision  of  a  ca.se, 
shall  so  declare.  I  concur  with  Mr.  Justice 
FHII4LIPS  that  "a  legal  trial  is  as  Important 
as  a  correct  result,"  and  with  Mr.  Justice 
STAYTON  tliat  "the  appellant  was  entitled 
to  have  the  Jury  pass  upon  the  evidence  un- 
der a  proper  cbarga" 

On  Motion  for  Behearing. 

JENKINS,  J.  The  appellant  bases  its  mo- 
tion Cor  rehearing  in  part  on  the  views  ex- 
pressed by  Mr.  Chief  Justice  KEY  in  his  dis- 
senting opinion  herein,  for  which  reason  we 
feel  called  upon  to  review  tbat  opinion. 

It  was  with  much  reluctance  tbat  we  felt 
constrained  to  dltCer  from  the  learned  Chief 
Justice  of  this  court  in  our  original  opinion 
herein.  We  have  read  his  able  dissenting 
opinion  with  much  interest.  To  our  minds,  in 
tbat  portion  of  said  opinion  which  discusses 
the  act  of  1013  with  reference  to  charges 
given  and  refused,  be  has  allowed  bis  zeal 
for  what  he  conceives  the  law  should  be  to 
obscure  bis  vision  as  to  what  the  law  is. 

This  court,  with  the  concurrence  of  Chief 
Justice  KEY,  has  held  that  the  statute  re- 
quiring bills  of  exception  to  be  taken  to  the 
charge  of  the  court  as  a  prerequisite  to  as- 
signing error  thereon  is  mandatory.  Bail- 
way  Co.  V.  Battle,  169  S.  W.  1050.  And  such 
is  the  effect  of  all  of  the  decisions  on  this 
subject  Insurance  Co.  t.  Rhoderick,  164  S. 
W.  1068;  Roberds  v.  Laney,  165  S.  W.  114; 
Bailway  Co.  v.  Crutcbfleld,  166  S.  W.  553; 
Saunders  v.  Thut,  165  S.  W.  554 ;  Johnson  v. 
Hoover,  165  S.  W.  900;  Railway  Co.  v.  Wad- 
sak,  166  S.  W.  43;  Railway  Co.  t.  Culver, 
168  S.  W.  515;  Railway  Co.  v.  Brown,  168 
S.  W.  869;  Heath  v.  Huffhlnes,  168  S.  W. 
974 1  Bailway  Co.  v.  Barnes,  168  S.  W.  992 ; 
Railway  Co.  v.  Tomllnson,  169  S.  W.  218; 
Railway  Co.  v.  Eldridge,  169  S.  W.  376; 
Railway  Co.  v.  Chumbley,  169  S.  W.  1108; 
Railway  Co.  v.  Smith,  170  S.  W.  324;  Conn 
v.  Oil  Co.,  171  S.  W.  522;  Railway  Co.  v. 
Becker,  171  S.  W.  1025;  Elser  v.  Putnam, 
171  S.  W.  1052 ;  Railway  Co.  v.  Dickey,  171 
S.  W.  1099;  Williams  v.  Phelps,  171  S.  W. 
1102;  Gunter  v.  Merchant,  172  S.  W.  191; 
Railway  Co.  v.  Packing  House  Co.,  172  S.  W. 
196;  Darden  v.  Traction  Co.,  172  S.  W.  201; 
Railway  Co.  v.  Wheat,  173  S.  W.  976;  Capps 
v.  Johnson,  174  S.  W.  295;  Bailway  Co.  v. 
Graham,  174  S.  W.  298 ;  Franklin  v.  Bailway 
Co.,  174  S.  W.  333 ;  James  v.  Golson,  174  8. 
W.  689;   Bailway  Co.  v.  Dawson,  174  8.  W. 
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862;  Sands  v.  Sedwlck,  174  S.  W.  897;  Ful- 
ler ▼.  L.  &  S.  Com.,  174  S.  W.  932 ;  Reed  v. 
Ry.  Co.,  174  S.  W.  957;  Rogers  v.  Ezell,  174 
S.  W.  1012. 

lb  none  of  the  cases  above  cited  was  tbere 
a  dissenting  opinion.  If  anything  can  be 
settled  by  frequent  decisions,  it  is  settled  In 
this  state  that  an  assignment  of  error  as  to 
a  charge  given  cannot  be  considered  unless 
a  bill  of  exceptions  has  been  reserved  there- 
to.  Such  is  the  plain,  unequivocal,  and  man- 
datory language  of  the  statute,  and  so  far  as 
we  know,  there  has  been  no  decision  to  the 
contrary.  The  effect  of  the  dissenting  opin- 
ion is  to  overrule  all  of  the  decisions  on  this 
subject,  and  to  hold  that  an  assignment  of 
error  to  a  charge  given  may  be  considered, 
if  it  be  made  to  appear  In  some  other  way 
than  by  a  bill  of  exception  that  the  appel- 
lant did  not  approve  such  charge.  Some  oth- 
er way,  In  the  language  of  the  tradesmen, 
may  have  been  "Just  as  good,"  had  the  LeglB- 
lature  seen  proper  to  allow  it  But  It  has 
not,  and  in  the  language  of  the  familiar 
hymn,  "There  is  no  other  way."  Railway 
Co.  V.  Wadsack,  166  S.  W.  44.  The  other 
way  suggested  by  the  dissenting  opinion  Is 
for  the  appellant  to  request  a  charge  the  op- 
posite to  that  prepared  by  the  court,  and 
which  he  does  object  to  being  given.  In  Rail- 
way Co.  V.  Battle,  169  S.  W.  1050,  we  held 
that  the  statute  "precludes  the  consideration 
of  any  assignment  of  error  as  to  the  action 
of  the  court  in  giving  •  •  •  charges,  un- 
less such  action  be  excepted  to  and  presented 
by  bill  of  exceptions."  In  Eldrldge  v.  Rail- 
way Co.,  169  S.  W.  377,  this  court  said:  "We 
do  not  think  that  the  objections  to  the 
charge  of  the  court  under  the  statute  can  be 
made  through  the  medium  of  q>eclal  charg- 
es." Where  there  is  no  ambiguity,  there  is 
no  room  for  construction.  Elngelklng  v.  Von 
Wamel,  26  Tex.  472;  Fire  Ass'n  v.  Love,  108 
S.  W.  160.  The  iJegislature  is  the  lawmak- 
ing power,  and,  when  It  speaks  within  its 
constitutional  limits  it  Is  for  courts,  as  well 
as  all  others,  to  obey. 

The  dissenting  opinion  Indulges  the  pre- 
sumption that  appellant  did  not  approve  the 
charge  given  inasmuch  as  it  requested  a  con- 
trary charge.  There  is  no  room  for  presump- 
tion. The  statute  closes  the  door  of  inquiry 
by  declaring  that  a  failure  to  except  to  the 
charge  given  "shall  be  regarded"  as  approv- 
ing the  same.  R.  S.  art  2061.  To  "approve" 
is  to  pronounce  good,  proper,  legal.  Stand- 
ard Dictionary.  If  presumptions  are  to  be 
indulged,  it  might  be  presumed  that  a  failure 
to  object  to  the  charge  confirmed  the  court 
in  its  error.  Ratified  error  is  equivalent  to 
invited  error.  If  the  appellant  has  been  plac- 
ed In  an  "Illogical  if  not  absurd  position," 
it  has  no  one  to  blame  therefore  but  itself. 
It  Is  presumed  to  have  known  the  law  and 
to  have  intended  the  consequences  of  its  acts, 
when  those  consequences  axe  plainly  declared 
by  the  statute. 


"The  logic  is  that,  if  objectiong  which  oould 
have  been  made  are  not  made  to  the  charge  of 
the  trial  court,  unless  fundamentally  erroneous, 
the  litigant  accepts  the  charge."  Railway  Co. 
v.  Crutchfield,  165  S.  W.  563. 

Having  accepted  the  charge  as  correct,  he 
thereby  Invites  the  court  to  give  the  same. 

For  the  reasons  stated,  we  think  the  Court 
of  Civil  Appeals  for  the  Second  District  was 
correct  in  holding  that  failure  to  except  to  a 
charge  Is  by  the  statute  made  equivalent  to 
requesting  the  same,  and,  if  erroneous,  it  is 
invited  error,  of  which  the  appellant  cannot 
be  heard  to  complain.  Barnes  v.  Railway 
Co.,  168  S.  W.  992 ;  Elser  v.  Putnam,  171  S. 
W.  1052 ;  RaUway  Co.  v.  Wheat,  173  S.  W. 
976. 

"Where  a  party  expressly  oi  Impliedly  asks 
that  a  designated  ruling  be  made,  be  cannot 
avail  himself  of  that  ruling  on  appeal,  although 
it  may  be  material  and  may  be  exhibited  by  the 
record."  Railway  Co.  v.  Sein,  11  Tex.  Civ.  App. 
386,  33  S.  W.  559. 

[8]  The  second  point  upon  which  the  Chief 
Justice  of  this  court  dissents  from  the  ma- 
jority opinion  herein  relates  to  rule  62a.  As 
we  understand  that  rule.  It  does  no  more 
than  to  make  clear  what  has  always  been 
the  correct  practice  In  this  state,  viz.,  not  to 
reverse  a  case  on  account  of  immaterial  er- 
rors of  law  committed  on  the  trial.  This 
rule  has  sometimes  been  departed  from  by 
attaching  too  much  importance  to  errors  of 
law  committed  by  the  trial  court  We  can- 
not agree  to  the  proposition  that  "a  legal 
trial  is  as  inv>ortant  as  a  correct  result"  A 
correct  result  is  the  primary  object  sought 
by  courts  of  Justice  in  every  case.  A  legal 
trial  is  Important  because  it  Is  the  means  by 
which  a  correct  result  is  usually  obtained. 
The  books  are  full  of  the  doctrine  that  a  case 
will  not  be  reversed  on  account  of  harmles.s 
error;  but  if  legal  error  has  been  commit- 
ted, diough  it  be  harmless,  the  trial.  In  a 
strict  sense,  has  not  been  a  legal  one. 

The  "fly  in  the  ointment"  in  rule  62a,  as  in- 
dicated by  the  dissenting  opinion,  is  the  in- 
sertion of  the  words  "and  probably  did  cause." 
See  the  rule  as  fully  set  out  in  the  dissent- 
ing opinion.  If  the  error  was  not  "reason- 
ably calculated"  to  cause  the  rendition  of 
"an  improper  Judgment,"  the  court  might 
well  arrive  at  the  conclusion  that  it  did  not 
"probably  cause  the  rendition"  of  such  Judg- 
ment. The  inquiry  is  made  as  to  how  the 
appellant  can  show  that  the  error  "probably 
did  cause  the  rendition  of  an  improper  Judg- 
ment" We  answer  by  showing  from  the 
facts  and  circumstances  as  exhibited  by  the 
record  that  It  was  reasonably  calculated  so 
to  do.  This  rule  does  not  require  that  cases 
be  afilrmed  when  material  error  has  been 
committed  on  the  trial.  An  error  that  Is  not 
"reasonably  calculated  to  cause  •  •  • 
the  rendition  of  an  Improper  Judgment"  can 
in  no  sense  be  said  to  be  material.  That  the 
error  was  not  of  this  kind  must  be  determin- 
ed by  the  appellate  court  in  every  case  where 
it  holds  such  error  to  be  harmless,  and  their 
name  is  legion. 
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Role  62a,  as  we  understand  it,  la  not  in 
conflict  with  Land  Co.  v.  McClelland,  86  Tex. 
179.  23  S.  W.  576,  22  L.  R.  A.  105,  In  that  it 
does  not  "hedge  either  the  Court  of  Civil 
Appeals  or  the  Supreme  Court  around  with 
technical  and  arbitrary  requirements,  so  as 
to  cnt  off  the  approach  of  snch  parties  as 
seek  relief  in  good  faith  from  the  consequenc- 
es of  supposed  errors  committed  to  their 
prejudice  in  the  trial  courts."  But  the  ap- 
pellant having  had  "free  access,"  and  the 
Court  of  CIvU  Appeals  or  the  Supreme  Court 
having  arrived  at  the  conclusion  that  the  er- 
ror committed  by  the  trial  court  was  not 
prejudicial  to  his  rights,  the  rule  says  that 
the  case  ought  not  to  be  reversed  on  account 
of  such  error. 

We  have  not  held,  and  do  not  bold,  that 
where  an  erroneous  charge  has  been  given 
on  the  burden  of  proof  the  Judgment  should 
be  affirmed,  simply  because  the  evidence  fa- 
vorable to  the  appellee  is  sufficient  to  sus- 
tain the  verdict.  What  we  hold  is  that,  look- 
ing to  all  of  the  testimony  for  both  appellant 
and  appellee,  if  the  preponderance  of  the 
evidence  is  so  greatly  in  favor  of  the  appel- 
lee that  it  is  not  probable  that  the  verdict 
would  have  been  different  had  a  correct 
charge  been  given,  the  Judgment  should  be 
affirmed;  no  other  material  error  appearing 
of  record.  We  agree  that,  "the  charge  being 
erroneous,  it  is  presumed  to  have  been  in- 
jurious to  the  interest  of  the  defendant" 
Bat  this  presumption  Is  not  a  conclusive  one, 
and  is  rebutted  when  an  examination  of  the 
whole  record  reasonably  shows  that  such  was 
not  the  case.  There  was  no  occasion  fo(  the 
Supreme  Court  to  refer  to  rule  62a  in  Scott 
V.  Townsend,  166  S.  W.  1138.  In  that  case 
Mr.  Justice  FhlUlps,  speaking  for  the  court, 
said: 

"That  this  incompetent  testunony  was  likewise 
prejudicial  to  the  plaintiff  in  error  is,  in  our 
opinion,  not  open  to  question." 

In  such  case  rule  62a  is  not  applicable; 
bat  we  apprehend  that  it  will  not  be  con- 
tended that  the  admission  of  incompetent 
testimony  over,  objection  must  necessarily 
lead  to  the  reversal  of  a  case,  regardless  of 
the  probable  effect  of  such  testimony  on  the 
court  or  Jury. 

The  other  point  discussed  in  the  dissenting 
opinion  relates  to  the  private  views  of  the 
writer,  and  not  to  anything  Involved  in  the 
majority  decision. 

[7]  We  were  in  error  in  saying  that  the 
seventh  assignment  of  error  related  to  the 
cliarge  of  the  court  This  assignment  was 
ttased  upon  the  refusal  of  the  court  to  com- 
pel the  appellee  to  submit  to  having  X-ray 
ptaoCogTapbs  of  his  back  taken  to  be  exhibited 
to  tbe  Jury.  We  do  not  think  that  the  trial 
court  abused  its  discretion  in  this  matter. 
Tbe  facts  of  this  case  do  not  bring  it  within 
tbe  rule  announced  in  Railway  Co.  v.  Anglin, 
09  Tex.  349,  89  S.  W.  966,  2  L.  R.  A.  (N.  S.) 
1386 ;  Railway  Co.  v.  Langston,  92  Tex.  709, 
51  8-  W.  331 ;  and  Railway  Co.  v.  Smith,  38 
Tex.  Civ.  App.  607,  86  B.  W.  943.    We  un- 


derstand the  doctrine  announced  in  those 
cases  to  be  that,  while  a  party  has  the  right, 
in  the  first  instance,  to  refuse  to  submit  his 
person  to  examination,  yet  by  doing  so,  and 
being  so  examined  by  his  own  physician  in 
the  presence  of  the  Jury,  he  waives  his  priv- 
ilege in  this  regard,  and  the  opposite  party 
ia  entitled  to  have  a  like  examination  made 
by  his  physician.  In  the  instant  case  tbe  ap- 
pellee exhibited  big  back  to  the  Jury,  and 
his  physician  pointed  out  thereon  tbe  evi- 
dence of  the  injury  as  he  claimed  it  to  be. 
A  like  examination  was  made,  without  objec- 
tion, by  the  physician  of  the  defendant  who 
denied  that  profert  of  appellee's  back  fur- 
nished conclusive  proof  that  one  of  hia  ver- 
tebrae had  been  fractured,  as  was  claimed  by 
appellee's  physician.  The  evidence  further 
showed  that  appellant  had  been  afforded  an 
opportunity  to  have  X-ray  pictures  of  appel- 
lee's back  taken  by  Dr.  Sanerman  of  Hous- 
ton, an  alleged  exjwrt,  who  presumably  was 
Impartial  in  the  matter,  inasmuch  as  he  was 
not  personally  known  to  the  appellee  or  ei- 
ther of  his  counsel.  The-  appellee's  counsel 
at  this  time  objected  to  having  such  pictures 
taken  by  a  party  in  Waco,  upon  the  ground 
that  they  doubted  his  competency.  This  was 
some  time  before  tbe  trial.  The  Waco  party 
referred  to  is  the  same  party  whom  appellant 
requested  should  be  permitted  to  take  such 
pictures  during  the  trial.  Appellee's  counsel 
agreed  that  If  the  X-ray  picture  was  taken 
by  Dr.  Sanerman  be  would  make  no  objection 
to  Its  introduction  In  evidence.  The  intro- 
duction of  an  X-ray  picture  taken  by  an  in- 
competent person  might  have  proven  very 
prejudicial  to  appellee.  The  Waco  party 
may  have  been  competent  but  appellee's 
counsel  did  not  think  so,  and  the  court  was 
Justifiable  in  not  compelling  appellee  to  have 
an  X-ray  picture  taken  by  a  party  who  was 
objectionable  to  him,  when  he  bad  offered  to 
have  such  picture  taken  by  a  party  whose 
competency  and  disinterestedness  was  not 
called  in  question. 

Assignments  Nos.  8  and  9  were  overruled 
for  the  same  reason  that  we  overruled  the- 
tenth  assignment. 

Believing  that  we  committed  no  error  in  af- 
firming the  Judgment  herein,  the  appellant's- 
motion  for  a  rehearing  is  overruled. 

Overruled. 

KET,  C.  J.  (dissenting).  The  writer  ad- 
heres to  tbe  dissenting  opinion  heretofore 
filed,  but  does  not  concur  with  his  Associates 
in  the  statement  in  the  majority  opinion  this 
day  filed,  to  the  effect  that  his  dissenting 
opinion  overrules  all  the  decisions  constru- 
ing the  act  of  1913,  holding  that  in  order 
to  preserve  an  objection  to  the  action  of  the 
trial  court  in  giving  or  refusing  instructions, 
it  is  necessary  for  tbe  complainant  to  bring 
up  in  tbe  transcript  a  bill  of  exception  show- 
ing that  be  made  such  objection  within  tbe 
time  prescribed  by  the  statute.  In  this  case- 
tbe  transcript  shows  that  appellant,  in  prop- 
er time,  and  manner,  requested  tbe  oonrt 
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to  give  a  special  charge  instructing  the  jury 
that  the  burden  of  proof  was  upon  apijellee 
to  show  by  preponderance  of  the  evidence 
that  the  wreck  in  question  was  caused  by 
one  or  more  of  the  acta  of  negligence  com- 
plained of  in  his  petition;  and  the  record 
contains  a  bill  of  exception  to  the  action  of 
the  court  in  retosing  to  give  that  charge. 
Appellant  has  assigned  error  upon  that  rul- 
ing, and  bnt  for  the  bill  Of  exception  referred 
to  I  would  concur  in  the  holding  that  appel- 
lant is  precluded  from  complaining  of  the 
action  of  the  court  in  refusing  to  give  that 
charge.  In  the  original  majority  opinion  It 
is  said: 

"The  charge  of  the  court  In  placing  the  bnr^ 
den  on  the  defendant  to  establish  by  prepondei^ 
ance  of  the  evidence  its  laclc  of  negligence  was 
erroneous,  and  the  special  charge  requested  is 
the  law  of  the  case  and  should  have  been  given." 

That  opinion  then  proceeds  with  an  at- 
tempt to  show  that,  notwithstanding  the  er- 
ror in  the  court's  charge  and  the  error  Ui 
refusing  to  give  the  requested  charge,  appel- 
lant is  not  entitled  to  have  the  case  reversed 
because  of  the  fact  that  it  did  not  reserve 
a  separate  bill  of  exception  to  the  charge  of 
the  court  placing  the  burden  of  proof  upon 
appellant.  That  ruling  is  founded  upon  the 
conclusion  that,  inasmuch  as  the  record  fails 
to  show  that  appellant  presented  to  the  trial 
court  an  objection  to  that  identical  portion 
of  its  charge,  and  reserved  a  separate  bill 
to  the  action  of  that  court  In  overruling 
such  objection,  it  must  be  held  to  have  ap- 
proved the  court's  (diarge  in  so  placing  the 
burden  of  proof  upon  appellant,  and  tliat  the 
question  of  the  refusal  of  the  court  to  give 
appellant's  requested  instruction  placing  the 
burden  of  proof  upon  appellee  must  be  dealt 
with  by  this  court  as  though  appellant  had 
specifically  requested  the  court  to  charge 
that  the  burden  of  proof  was  upon  appel- 
lant. In  other  words,  the  holding  is  that  ap- 
pellant is  in  the  same  attitude  as  it  would  be 
If  it  had  requested  the  court  to  give  charges 
diametrically  opposed  to  each  other  and  the 
court  had  given  the  one  which  stated  the  law 
Incorrectly,  In  which  event  it  is  held  apitel- 
lant  would  have  no  right  to  complain  of  the 
action  of  the  court  in  refusing  to  give  the 
one  which  stated  the  law  correctly ;  and  that 
conclusion  is  reached  because  the  Thirty- 
Third  Legislature,  in  amending  article  1971 
of  the  Revised  Statutes,  declared  that  ob- 
jections not  made  to  a  charge  before  it  Is 
read  to  the  Jury  shall  be  considered  as 
waived;  and  also  amended  article  2061,  so 
as  to  malte  it  read  that: 

"The  ruling  of  the  court  in  the  giving,  re- 
fusing or  qualifying  of  instructions  to  the  jury 
shall  be  regarded  as  approved  unless  excepted 
to  as  provided  for  in  the  foregoing  articles." 

Two  of  the  foregoing  articles  referred  to 
are  2068  and  2059,  the  former  providing 
that  any  party  dissatisfied  with  any  ruling, 
opinion,  or  other  action  of  the  court  may 
except  thereto  at  the  time  the  same  is  made 
or  annouuced ;  and  tlie  latter  declarins  that: 


"Ko  particular  form  of  words  shall  be  required 
in  a  bill  of  exceptions-  but  the  objection  to  the 
ruling  or  action  of  the  court  stiail  be  stated 
with  such  circumstances,  or  so  much  of  the  evi- 
dence as  may  be  necessary  to  explain  it,  and 
no  more,  and  the  whole  as  briefly  as  possible.** 

As  stated  in  the  former  dissenting  opinion, 
the  writer  believes  that  the  purpose  of  the 
Thirty-Third  Legislature  in  passing  the  act 
referred  to  was  to  require  an  appellant,  U 
dissatisfied  with  the  law  of  the  case  as  pre- 
sented by  the  trial  court  to  the  Jury,  to 
malce  his  objection  to  that  ooiurt  before  the 
case  is  submitted  to  the  Jury,  in  order  that 
the  charge  may  be  revised  and  corrected  be- 
fore It  is  read  to  the  Jury ;  and  whatever  is 
sufficient  to  apprise  that  court  of  the  spedflc 
objection  to  a  charge  given  or  to  the  refusal 
to  give  a  charge  requested  Is,  in  my  opinion, 
a  substantial  compliance  with  the  law  as  en- 
acted by  the  amendment  referred  to. 

As  a  matter  of  fact,  the  record  in  this  case 
shows  that  appellant  filed  In  the  court  below 
written  objections  to  the  court's  charge.  In- 
cluding that  portion  of  it  which  placed  the  bur- 
den of  proof  upon  appellant;  but  the  record 
does  not  show  that  the  objections  referred  to 
were  called  to  the  attention  of  or  ruled  upon 
by  the  court,  and  therefore  X  concede  that  the 
appeal  is  to  be  disposed  of  as  If  the  document 
referred  to  had  not  l>een  filed.  My  view  of 
the  question  is  that,  as  appellant  has  brought 
up  a  bill  of  exception  to  the  action  of  the 
trial  court  in  refusing  to  give  its  requested 
instruction  placing  the  burden  of  proof  upon 
appellee,  it  should  not  be  held  that  it  has  ac- 
quiesced in  and  approved  the  charge  of  the 
court  placing  the  burden  of  proof  upon  appel- 
lant The  Legislature  has  declared  that  In 
order  to  preserve  a  bill  of  exception  no  par- 
ticular form  of  words  shall  be  required,  and 
has  further  declared,  In  substance,  that  all 
that  is  necessary  to  constitute  such  bill  is 
a  document  signed  by  the  Judge  showing  the 
objection  to  the  particular  ruling  or  action, 
and  the  statute  declares  that  the  document 
referred  to  shall  be  as  brief  as  possible.  In 
this  case  the  only  question  as  to  the  burden 
of  proof  was  whether  the  law  placed  it  upon 
the  plaintiff  or  the  defendant,  and  the  latter 
has  reserved  a  bill  of  exception  to  the  ac- 
tion of  the  court  In  refusing  to  give  a  charge 
which  would  have  placed  the  burden  of 
proof  upon  the  plaintiff.  It  Is  impossible 
that  the  burden  of  proof  as  to  a  particular 
matter  can  at  the  same  time  rest  upon  each 
party ;  If  it  be  placed  upon  one,  it  cannot  rest 
upon  the  other,  and  therefore,  when  appel- 
lant requested  the  court  to  instruct  the  Jury 
that  the  burden  of  proof  was  upon  the  plain- 
tiff, it  seems  absurd  to  say  that  at  the  same 
time  appellant  approved  the  charge  of  the 
court  placing  the  burden  of  proof  upon  it 
And  yet  the  construction  which  the  majority 
of  this  court  has  placed  upon  the  statute 
leads  to  that  result  Appellant's  bill  of  ex- 
ception to  the  refusal  to  give  its  requested 
charge  placing  the  burden  of  proof  upon 
appellee  constitutes,  in  substance  andessence^ 
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a  protest  against  the  court's  charge  placing 
that  burden  npon  appellant,  and,  though  not 
In  the  shape  of  a  formal  biU  of  exceptions  to 
that  paragraph  of  the  court's  charge,  it  should 
be  so  treated  because  it  is  a  substantial  com- 
pliance with  article  2059,  prescribing  the 
requisites  of  such  bills  and  commending  brev- 
ity tai  their  preparation.  At  any  rate,  inas- 
much as  appellant,  in  the  manner  prescribed 
by  statute.  Is  crying  aloud  In  this  court,  as 
it  did  in  the  court  below,  against  the  action 
of  the  trial  court  in  refusing  to  give  the  re- 
quested charge  placing  the  burden  of  proof 
upon  appellee,  I  am  not  willing  to  hold  that 
that  cry  is  converted  into  silence  and  render- 
ed inaudible  by  the  fact  that  appellant  lias 
not  made  a  similar  cry  against  the  charge  of 
the  court  stating  the  law  directly  the  reverse 
of  the  requested  cliarge.  In  my  opinion,  such 
a  construction  pays  too  much  deference  to 
literalism  and  not  enough  to  the  spirit  and 
purpose  of  the  statute.  Padgitt  v.  Ft  W.  & 
B.  Q.  By.  Co.,  104  Tex.  249,  136  S.  W.  442. 
Nor  is  the  writer  able  to  agree  with  the 
Btatement  in  the  majority  opinion  this  day 
filed,  to  the  eCTect  that  rule  62a  "does  no 
more  than  to  make  dear  what  has  always 
been  the  correct  practice  in  this  state,  viz., 
not  to  reverse  a  case  on  account  of  immaterial 
errors  of  law  committed  on  the  trial."  At 
the  time  that  rule  was  adopted,  it  was  well 
settled  in  this  state,  as  announced  by  the 
Supreme  Court  in  Bailway  Co.  v.  Johnson, 
91  Tex.  672,  44  S.  W.  1067,  that  when  a 
charge  is  erroneous  "it  is  presumed  to  liave 
been  injurious  to  the  interests  of  the  de- 
fendant, and  'In  such  case  the  duty  does  not 
devolve  upon  the  party  complaining  to  show 
that  he  was  thereby  injured,  but  upon  him 
in  whose  favor  the  verdict  was  returned  to 
show  that  the  complaining  party  was  not 
prejudiced  by  the  error."'  Now  rule  62a 
declares  that  no  Judgment  shall  be  reversed 
on  account  of  error  conmiitted  in  the  trial 
court,  unless  the  appellate  court  shall  be  of 
opinion  that  the  error  complained  of  amount- 
ed to  such  a  denial  of  the  rights  of  the  ap- 
pellant as  was  reasonably  calculated  to  cause, 
and  probably  did  cause,  the  rendition  of  an 
Improper  Judgment  in  the  case.  In  other 
words,  although  the  Supreme  Court  had 
previously  held  in  the  Johnson  Case,  and  in 
many  others,  that  when  material  error  is 
shown  injury  to  the  complaining  litigant  will 
be  presumed,  and  that  no  burden  rests  upon 
him  in  that  regard,  rule  62a  declares  that 
in  such  case  the  Judgment  shall  not  be  re- 
versed unless,  in  addition  to  showing  error 
which  might  have  caused  injury,  the  com- 
plaining litigant  must  also  show  that  it  prob- 
ably had  that  effect  So,  if  the  language  of 
that  role  is  to  be  given  its  ordinary  signlflca- 
tlon,  it  would  seem  that  instead  of  render- 
ing certain  the  law  as  it  then  existed,  it  was 
the  purpose  of  the  rule  to  materially  change 
the  law  and,  in  effect,  overrule  former  de- 


cisions of  the  court  which  made  the  rule. 
But  although  this  is  apparently  the  plain 
meaning  of  the  rule,  for  reasons  stated  in 
his  former  opinion,  the  writer  is  not  willing 
to  accept  that  construction  of  it  as  the  law 
by  which  this  court  is  to  be  governed  until 
the  Supreme  Court,  in  the  decision  of  a  case, 
shall  overrule  its  former  decisions,  including 
Railway  v.  Johnson,  supra— a  contingency  not 
anticipated. 

BICB  V.  ROBERTS,  Judge,  et  aL     (No.  5561.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

May  12,  1916.     Rehearing  Denied 

June  2,  1915.) 

1.  Constitutional  Law  <s=3213,  254— Codbts 
«=»57— Officers  —  Stknoobafhebs  —  Act 
Ceeatino  Oitice. 

Act  March  31,  1911,  providing  for  the  ap- 
pointment of  official  Btenographerg  for  district 
and  county  courts,  does  not  violate  Const.  Tex. 
art.  1,  §  3,  guaranteeing  equal  protection  of  the 
la^,  or  Const  U.  S.  Amend.  14,  and  Const. 
Tex.  art.  1,  i  19,  providing  that  no  person  shall 
be  deprived  of  his  property  without  due  process 
of  law,  although  certain  sections  provide  that 
in  cases  of  appeals  by  paupers  such  stenogra- 
phers must  perform  services  in  furnishing  tran- 
scripts without  compensation,  since  where  an 
office  is  created  it  is  clearly  within  the  right  of 
the  Legislature  to  prescribe  the  compensation  of 
the  incumbent,  even  by  fees,  and  to  require  the 
performance  of  additional  services  without  addi- 
tional compensation;  tlie  acceptance  of  an  of- 
fice amounting  to  acceptance  of  its  conditions 
under  the  statute  creating  it 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  735;  Dec.  Dig.  <S=»213, 
254;  Courts,  Cent  Dig.  M  198-200;  Dec.  Dig, 
<3=>57.] 

2.  Courts  ^=»57 — Officebs — SiXNOOBAPnEBS 
—  Paupers'  Appeals  —  Pbefaration-  of 
TBAN8CKIPT— Statute. 

Under  Acts  32d  Leg.  c.  119,  providing  for 
the  appointment  of  official  stenographers  for 
district  and  county  courts,  section  5  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1924)  provid- 
ing for  the  transcription  of  testimony  and  other 
proceedings  by  such  stenographera,  and  section 
§  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
1925,  2071)  providing  that  in  any  civil  case 
where  the  appellant  makes  the  proof  required  to 
appeal  without  bond  and  files  affidavit  to  that 
effect,  the  court  shall  order  the  stenographer 
to  make  a  transcript,  as  provided  in  section  6, 
and  deliver  the  same  to  such  appellant  free  of 
charge,  it  is  the  duty  of  such  a  stenographer, 
when  requested  to.  do  so  by  one  who  has  iiled 
a  pauper's  oath  and  fully  complied  with  the 
statute  authorizinjc  him  to  appeal  without  bond, 
to  prepare  and  file  the  transcript  referred  to 
in  section  5. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §1  198-200;    Dec.  Dig.  <8=»57.] 

3.  Mandamus  iS=»57  —  Stenoobahebb  —  Pau- 
pers' Appeals— Statute  RsquisiNa  Prep- 
abation  of  Transcript. 

Acts  32d  Leg.  c.  119,  providing  for  the  ap- 
pointment of  official  stenographers,  and  that 
the  court  in  cases  of  paupers'  appeals  shall  or- 
der such  a  stenographer  to  prepare  a  transcript 
free  of  charge,  is  a  mandatory  provision  enacted 
for  the  benefit  of  the  party  appealing,  requiring 
the  performance  of  a  ministerisd  act  by  the 
court,  which  may  be  enforced  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §S  68,  114-120;   Dec.  Dig.  «=»57.] 
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4.  Courts  ®=»207— Court  of  Civil  Appeals 

— JoRisDiCTioN— Man  daitus. 

Under  Rev.  St.  1911,  art.  1592,  conferrin«; 
upon  the  Court  of  Civil  Appeals  the  power  to 
issue  writs  of  mandamus  to  enforce  its  jurisdic- 
tion, such  court  hag  power  to  issue  such  writ 
to  compel  the  official  stenographer  of  a  dis- 
trict or  county  court  to  prepare  a  transcript  free 
of  charge  in  connection  with  a  pauper  appeal, 
as  required  by  Acts  32d  Leg.  c.  119. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  758;   Dec  Dig.  «=>207.] 

6.    CotTBTS    «=»57— STEN0GBAPHIR8— PATTPBRS' 

Appeals— Preparation  of  Transcript. 
The  fact  that  any  appellant  may  prepare  a 
statement  of  facts  himself,  independent  of  the 
stenographer's  notes  and  transcript,  does  not 
preclude  a  pauper  appellant  from  procuring  an 
order  to  such  stenographer  to  prepare  a  tran- 
script free  of  charge  as  required  by  Acts  32d 
Leg.  c.  119. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  f§  198-200;    Dec.  Dig.  <8=»57.] 

Mandamus,  on  the  relation  of  Emmitt 
Rice,  against  F.  S.  Roberts,  Judge,  and  Theo. 
O.  Eisenlohr,  stenographer.  Judgment  for 
the  relator. 

S.  R.  Graves  and  Monroe  &  Richards,  all 
of  Lockhart,  for  relator.  Frank  S.  Roberts 
and  Ttieo.  G.  Eisenlohr,  both  of  Lockhart,  for 
respondents. 

KEY,  C.  J.  This  is  an  original  proceed- 
ing in  this  court,  instituted  by  Emmitt  Rice, 
as  relator,  against  F.  S.  Roberts,  Judge  of 
the  Twenty-Second  judicial  district,  and 
Theo.  G.  Eisenlohr,  official  court  stenog- 
rapher for  the  same  district,  as  respondents. 
Omitting  formal  parts,  the  petition  charges 
that  on  the  10th  day  of  April,  1915,  at  a  reg- 
ular term  of  the  district  court  of  Caldwell 
county,  of  which  court  the  respondents  were 
Judge  and  official  stenographer,  respectively, 
a  certain  cause,  entitled  "William  Schertz  v. 
Emmitt  Rice,  relator  herein,  was  tried,  and 
judgment  rendered  in  favor  of  Schertz  and 
against  relator,  Rice ;  that  in  due  time  rela- 
tor Sled  and  presented  a  motion  for  new 
trial,  which  was  overruled  on  the  17th  day 
of  April,  1915,  at  which  time  relator  in  open 
court  excepted  and  gave  notice  of  appeal  to 
this  court ;  that  thereafter,  on  the  same  day, 
relator  filed  his  affidavit  of  inability  to  pay 
the  costs  of  appeal  or  give  security  therefor, 
which  affidavit  was  contested  by  William 
Schertz,  the  plaintiff  in  the  cause,  and  by 
Theo.  G.  Eisenlohr,  the  official  stenographer, 
and  that  respondent  F.  S.  Roberts  after 
hetiring  said  contest,  held  and  decided  that 
the  affidavit  referred  to  was  sufficient,  cor- 
rect, and  true,  and  that  relator,  Emmitt 
Rice,  could  not  pay  the  costs  of  appeal  or 
any  portion  thereof,  and  could  not  give  bond 
to  secure  same,  wherefore  it  was  ordered  by 
the  court  that  said  contests  be  overruled,  and 
that  relator,  Emmitt  Rice,  be  allowed  to  ap- 
peal on  his  affidavit  without  giving  a  cost 
bond,  and  the  clerk  of  the  district  court  of 
Caldwell  county  was  directed  to  prepare  a 
transcript  of  the  record,  as  required  in  other 


I  appealed  cases ;  that  thereafter,  and  on  the 
I  same  day,  relator  made  request  of  respondent 
Roberts,  judge  of  said  court,  that  respondent 
Eisenlohr  be  required  to  transcribe  the  tes- 
timony and  other  proceedings  recorded  by 
him  in  said  cause  as  official  stenographer 
during  the  trial  of  the  case,  which  motion 
or  request  was  refused  by  respondent  Rob- 
erts, and  that  said  Eisenlohr  has  refused 
and  still  refuses  to  transcribe  the  testimony 
and  proceedings  in  said  cause,  or  any  part 
thereof,  in  question  and  answer  form,  and 
file  the  same  with  the  clerk  of  the  district 
court  of  CaldweU  county,  unless  relator  pays 
for  the  same  or  gives  security  therefor,  with- 
out an  order  made  by  respondent  Roberts, 
judge  of  said  court,  requiring  and  compelling 
him  to  so  transcribe  said  record.  It  is  also 
alleged  that  relator  is  unable  to  prepare  an 
accurate  statement  of  facts  and  bills  of  ex- 
ception in  said  cause  from  memory  and  in- 
dependent of  the  stenographic  notes  of  such 
official  stenographer,  because  of  the  great 
length  of  the  record,  consisting  of  various 
documents,  the  oral  testimony  of  nine  wit- 
nesses, various  admissions  on  the  part  of  tin- 
plaintiff,  and  various  bills  of  exceptions.  It 
is  also  alleged  that  the  attorneys  for  the 
plaintiff  tn  the  case  referred  to  have  notified 
relator  that  they  are  constitutionally  op- 
posed to  any  agreements  in  the  cause,  and 
therefore  there  is  no  probability  of  the  par- 
ties agreeing  upon  a  statement  of  facts  or 
bills  of  exception  prepared  by  relator  inde- 
pendent of  the  stenographic  notes  of  the  of- 
ficial stenographer ;  that  a  statement  of  facts 
and  bills  of  exception  are  essential  on  an  ap- 
peal of  said  cause,  and  that,  unless  respond- 
ent Eisenlohr,  official  court  stenographer,  be 
required  to  transcribe  the  testimony  and  oth- 
er proceedings  recorded  by  blm  in  said  case, 
as  provided  by  law,  relator  will  be  deprived 
of  a  statement  of  facts  and  bills  of  excep- 
tion in  said  cause,  and  his  said  appeal  will 
thereby  be  defeated.  The  petition  is  sworn 
to  by  relator.  Upon  the  foregoing  facts  re- 
lator prays  this  court  to  issue  a  writ  of  man- 
damus, the  effect  of  which  would  be  to  com- 
pel respondent  Eisenlohr  to  transcribe  the 
testimony  and  other  proceedings  recorded  by 
him  during  the  trial  of  the  case  referred  to, 
and  file  the  same  with  the  district  clerk  of 
Caldwell  county. 

Respondent  Eisenlohr  has  filed  an  answer,, 
which  does  not  deny  the  material  facts  stated 
in  relator's  petition,  but  asserts  that  the  re- 
lief asked  should  not  be  granted  (1)  because 
relator  is  attempting  to  compel  him  to  pre- 
pare a  statement  of  facts  in  the  cause  re- 
ferred to,  while  the  law  permits  relator  to 
prepare  and  present  to  opposing  counsel  and 
the  trial  judge  a  statement  of  facts  inde- 
pendent of  and  without  reference  to  any- 
thing that  may  have  been  done  or  filed  by 
the  stenographer  who  reported  the  case ;  and 
(2)  that  If  relator  bases  his  right  to  compel 
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blm  to  transcribe  bis  stenograpbic  notes  up- 
on an;  statute  of  tbis  state,  sucb  statute  Is 
Toid,  because  it  is  violative  of  section  3,  art. 
1,  of  tile  Constitution  of  tbla  state  guarantee- 
ing equal  protection  of  tbe  law,  and  in  con- 
travention of  tbe  fourteentb  amendment  to 
tbe  Constitution  of  the  United  States  and  of 
section  19,  art  1,  of  tbe  Constitution  of  tbis 
state,  in  that  it  would  destroy  respondent's 
Tested  right  and  confiscate  liis  property  and 
his  services  without  due  process  of  law,  and 
compel  lilm  to  perform  a  service  without 
compensation.  Judge  Roberts  lias  adopted 
tbe  answer  of  tiis  corespondent,  and  adds 
that  he  believes  to  require  official  stenogra- 
phers to  perform  sucb  services  without  com- 
pensation will  work  a  great  hardship  and  in- 
justice upon  them,  and  wiU  impair  their  use- 
fnlnesa  to  the  courts,  contrary  to  the  spirit 
of  the  law  providing  for  such  stenographers. 

[1]  Taking  up  these  propositions  In  tbe  re- 
verse order  in  which  they  are  stated,  we  be- 
gin by  expressing  our  surprise  to  find  the 
stenographer  assailing  the  constitutionality 
of  the  statute  which  creates  the  office  he 
holds,  and  which  alone  entitles  bim  to  the 
salary  and  fees  which  he  receives  through 
and  under  that  statute.  That  portion  of  the 
statute  which  requires  the  stenographer,  in 
certain  contingencies,  to  perform  certain  serv- 
ices without  compensation  other  than  his 
salary,  is  such  a  material  part  of  the  law 
that,  if  It  should  be  declared  unconstitutional, 
then  the  entire  act  would  suiter  tbe  same 
fate,  and  respondent  Eisenlohr,  while  escap- 
ing the  i)erformance  of  tbe  duties  wliicb  re- 
lator seeks  to  compel  him  to  perform  In  tbis 
proceeding,  would  be  relegated  to  private  life, 
and  might  be.compelled  to  refund  the  com- 
pensation be  has  already  received  from  tbe 
several  counties  in  tbe  Twenty-Second  Judl- 
rial  district.  However,  this  court  declines  to 
aid  him  in  his  unintentional  effort  to  commit 
official  suicide,  for  the  reason  that  the  consti- 
tutionality of  the  statute  Is  so  far  removed 
from  doubt  tbat  tbe  learned  counsel  who 
made  an  oral  argument  In  behalf  of  respond- 
ents did  not  contend  that  It  was  unconsti- 
tutional. When  the  government  creates  an 
office.  It  Is  clearly  within  its  power  and  right 
to  prescribe  bow  mucli,  if  any,  compensation 
those  who  fill  sucb  office  shall  receive;  and 
even  when  the  compensation  consists  of  fees 
only,  yet  the  power  which  creates  the  oflice 
can  require  tbe  performance  of  additional 
service  without  additional  compensation. 

[2]  Taking  up  tbe  other  objection,  we 
deem  it  proper  to  say-ttiat  relator  is  not  at- 
tempting to  compel  tbe  stenographer  to  pre- 
I>ttre  a  statement  of  facts  in  narrative  form, 
but  is  merely  asking  tbat  he  be  compelled  to 
transcribe  the  shorthand  notes  made  by  him 
during  tbe  trial  of  the  case,  and  file  the  same 
with  the  district  clerk,  as  required  by  law. 
This  brings  us,  then,  to  a  consideration  of 
the  law  bearing  upon  tbe  case,  and  that  law 
is  embodied  in  the  act  of  the  Thirty-Second 
Legislature,  approved  March  31,  1911,  enti- 


tled "An  act  providing  for  tbe  appointment 
of  official  stenographers  for  district  and 
county  courts,"  etc.  Tbe  pertinent  sections 
of  that  act  read  as  follows : 

"Sec  6.  In  case  an  appeal  is  perfected  from 
the  judgment  rendered  in  any  case,  tbe  official 
shorthand  reporter  shall  transcribe  the  testi- 
mony and  other  proceedings  recorded  by  him  in 
said  case  in  tbe  form  of  questions  and  answers, 
certifying  that  such  transcript  is  true  and  cor- 
rect, and  shall  file  the  same  in  the  office  of  tbe 
clerk  of  tbe  court  within  such  reasonable  time 
as  may  be  fixed  by  written  order  of  tbe  court. 
Said  transcript  shall  be  made  in  duplicate;  for 
which  said  transcript  the  official  shorthand  re- 
porter shall  be  paid  the  sum  of  fifteen  cents 
per  folio  of  one  hundred  words  for  tbe  original 
copy  and  no  charge  shall  be  made  for  the  dupli- 
cate copy,  said  transcript  to  be  paid  for  by  the 
party  ordering  the  same  on  delivery,  and  the 
amount  so  paid  shall  be  taxed  as  coats. 

"Sec.  8.  The  official  shorthand  reporter  shall 
receive  a  per  diem  compensation  of  five  dol- 
lars for  each  and  every  day  he  shall  be  in  at- 
tendance upon  the  court  for  which  he  is  appoint- 
ed, in  addition  to  tbe  compensation  for  tran- 
script fees  as  provided  for  in  this  act,  said  com- 
pensation shall  be  paid  monthly  by  the  commis- 
sioners conrt  of  the  county  in  which  the  court 
sits,  out  of  the  general  fund  of  the  county,  up- 
on the  certificate  of  the  district  judge :  Provid- 
ed, however,  in  districts  of  two  or  more  coun- 
ties the  official  shorthand  reporter  shall  receive 
a  salary  of  $1,500.00  per  annum,  in  addition 
to  tbe  compensation  for  transcript  fees  as  pro- 
vided for  in  this  act  to  be  paid  monthly  by  the 
counties  of  tbe  district  in  proportion  to  the  num- 
ber of  weeks  provided  by  law  for  holding  court 
in  the  respective  counties.  Provided  that  in  a 
district  wherein  in  any  county  in  the  district 
tbe  term  may  continue  until  the  business  is  dis- 
posed of,  each  county  shall  pay  in  proportion  to 
the  time  court  is  actually  held  in  such  county: 
Provided,  that  when  any  criminal  case  is  ap- 
pealed and  the  defendant  is  not  able  to  pay  for 
a  transcript  as  provided  for  in  section  5  of  tbis 
act,  or  to  give  security  therefor,  he  may  make 
affidavit  of  such  fact,  and  upon  the  making  and 
filing  of  such  affidavit,  the  court  shall  order  the 
stenographer  to  malie  such  transcript  in  dupli- 
cate, and  deliver  them  as  herein  provided  in 
civil  cases,  but  the  stenographer  shall  receive 
no  pay  for  same:  Provided,  tbat  should  any 
such  affidavit  so  made  by  such  defendant  be 
false  be  shall  be  prosecuted  and  punished  as  is 
now  provided  by  law  for  making  false  affidavits. 
In  any  civil  case  where  the  appellant  or  plain- 
tiff In  error  has  made  the  proof  required  to  ap- 
peal bis  case  without  bond,  such  appellant  or 
plaintiff  in  error  may  make  affidavit  of  such 
fact,  and  upon  tht  making  and  filing  of  sucb  af- 
fidavit, the  court  shall  order  the  stenographer 
to  make  a  transcript  as  provided  in  section  6 
of  tbis  act,  and  deliver  same  as  herein  provid- 
ed in  other  cases,  but  the  stenographer  shall  re- 
ceive no  pay  for  same:  Provided  that  should 
any  such  affidavit  so  made  by  such  appellant  or 
plaintiff  in  error  be  false  he  shall  be  prosecuted 
and  punished  as  is  now  provided  by  law  for 
making  false  affidavits." 

It  will  be  noted  tbat  It  is  provided  in  sec- 
tion 6  tbat  when  an  appeal  is  perfected  from 
a  Judgment  rendered  in  any  case  tbe  official 
shorthand  reporter  sball  transcribe  tbe  testi- 
mony, etc.  It  Is  true,  tbe  latter  part  of  tbat 
section  provides  compensation  and  prescribes 
the  amount  thereof  to  be  paid  to  tbe  stenog- 
rapher for  performing  the  duties  there  re- 
quired, and  if  tbat  was  tbe  only  law  on  the 
subject  a  stenographer  would  be  clearly  with- 
in bis  rights  when  he  refuses  to  perform  such 
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services  without  compensation;  but  that  sec- 
tion Is  modified  by  section  8,  which  declares 
that,  when  an  appellant  or  plaintiff  in  error 
has  made  su£Qclent  proof  of  his  inability  to 
give  an  appeal  bond,  the  court  shall  order 
the  stenographer  to  make  a  transcript  as  pro- 
vided In  section  5,  for  which  he  shall  receive 
no  pay.  While  it  may  not  be  expressly  so 
declared,  we  think  it  Is  manifest  that  in  en- 
acting that  portion  of  section  8  the  Legisla- 
ture Intended  that  when  an  appellant  or 
plaintiff  In  error  files  a  pauper's  oath  and 
fully  complies  with  the  provisions  of  the  stat- 
ute authorizing  him  to  appeal  without  bond, 
It  then  becomes  the  duty  of  the  stenographer, 
when  requested  so  to  do,  to  prepare  and  file 
the  transcript  referred  to  in  section  5. 

[8]  We  are  also  of  opinion  that  the  provi- 
sion of  section  8  making  it  the  duty  of  the 
Judge,  in  the  circumstances  referred  to,  to 
make  an  order  requiring  the  stenographer  to 
file  such  transcript,  was  not  enacted  for  the 
protection  of  the  stenographer,  but  for  the 
benefit  of  the  party  appealing,  in  order  that 
he  might  have  a  speedy  remedy  to  compel  an 
unwilling  stenographer  to  perform  the  duties 
therein  prescribed. 

We  are  further  of  opinion  that  the  provi- 
sion referred  to  requiring  the  Judge  to  make 
the  order  is  mandatory,  that  the  making  of 
such  order  is  a  ministerial  act,  and  that  this 
court  has  the  power  to  compel  a  Judge  to 
make  such  order.  However,  in  this  case  we 
deem  It  unnecessary  to  exercise  that  power, 
because  the  stenographer  is  a  party  to  this 
proceeding;  and  instead  of  pursuing  the  in- 
direct method  of  requiring  the  district  Judge 
to  make  an  order  compelling  the  stenogra- 
pher to  transcribe  his  notes,  we  prefer  to 
pursue  the  more  direct  method  and  make 
that  order  ourselves. 

As  to  the  objection  made  by  both  the  re- 
spondents that  It  wUl  be  a  hardship,  and 
might  interfere  with  other  official  duties,  to 
require  the  stenographer  to  perform  the  du- 
ties sought  to  be  compelled  in  this  case  with- 
out being  compensated  therefor,  we  deem  it 
sufficient  to  say  that  the  matters  referred  to 
are  utterly  immaterial.  The  right  of  those 
affected  thereby  to  have  an  ofilcer  perform 
his  ofiSdal  duties  is  not  dependent  upon  the 
hardship  that  the  performance  of  such  duties 
may  Involve;  and  the  right  of  the  relator 
In  this  case  to  have  the  stenographer  per- 
form his  ofllcial  duties  is  equal  to  similar 
rights  of  any  other  litigant  In  any  other  case. 
Besides,  it  is  quite  a  mistake  to  say  that  the 
stenographer  will  receive  no  compensation 
for  performing  the  services  referred  to.  Such 
a  contention  overlooks  the  fact  that  he  is 
paid  a  salary  of  $1,500  per  annum  (besides 
the  fees  he  is  permitted  to  collect  from  liti- 
gants) which,  no  doubt,  was  Intended  by  the 
Legislature  to  compensate  him  for  the  per- 
formance of  such  services  as  are  here  In- 
volved, and  for  all  others,  if  any,  for  which 
he  may  not  receive  additional  compensation. 
But,  as  said  before,  the  office  held  by  re- 


spondent Kisenlohr  was  created  by  the  Legis- 
lature, and  that  body  had  the  power  to  pre- 
scribe the  duties  of  that  office,  and  any  one 
who  accepts  office  under  the  statute  creating 
the  office  is  bound  by  all  of  its  terms,  and  he 
must  bear  the  burdens  as  well  as  reap  the 
benefits  prescribed  by  that  statute.  When 
unable  to  i>ay  or  secure  costs,  litigants  have 
long  been  permitted  in  this  state  to  enter  all 
the  courts  without  paying  or  securing  costs 
which  accrue  to  clerks  and  other  officers; 
and  In  this  very  case,  after  relator  had  made 
satisfactory  proof  of  his  inability  to  pay 
costs  or  give  an  appeal  bond,  the  trial  Judge 
made  an  order  requiring  the  clerk  to  prepare 
a  transcript  for  appeal,  and  declined  to  make 
a  similar  order  requiring  the  stenographer 
to  transcribe  Ills  notes,  although  the  statute. 
In  peremptory  language,  made  it  his  duty  so 
to  do.  It  is  probably  as  much  hardship  upon 
the  clerk  of  the  court  to  prepare  a  transcript 
for  appeal  without  specific  compensation 
therefor  as  it  is  for  a  stenograher  to  tran- 
scribe his  shorthand  notes  without  such  com- 
pensation ;  and  why  the  Judge  saw  proper  to 
require  the  one,  and  refuse  to  require  the 
other,  to  perform  a  plain  statutory  duty,  we 
are  unable  to  perceive.  However,  that  is 
immaterial,  for,  if  he  had  made  the  same 
order  as  to  the  derk  that  he  did  as  to  the 
stenographer,  our  disposition  of  this  pro- 
ceeding would  be  the  same. 

[4,  S]  The  statute  of  this  state  (article  1592, 
R.  S.)  confers  upon  this  court  the  power  to 
Issue  writs  of  mandamus  for  the  purpose  of 
enforcing  Its  Jurisdiction;  and  In  order  to 
properly  exercise  Jurisdiction  it  is  necessary 
that  a  proper  record  should  be  brought  up 
and  presented  to  this  court.  'Even  without 
the  statute,  it  may  be  that  this  court  has  the 
inherent  power  to  compel  all  other  officers  to 
perform  such  duties  as  are  necessary  in  order 
to  bring  to  this  court  a  proper  record;  but, 
be  that  as  It  may,  under  the  statute  referred 
to  we  have  the  power  to  Issue  the  writ  of 
mandamus  to  compel  respondent  Elsenlohr 
to  perform  the  duties  required  of  him  by  law 
for  the  purpose  of  enabling  the  relator  to 
properly  present  the  record  of  his  case  in 
this  court  Nor  Is  it  any  answer  for  the 
stenographer  to  say  (which  we  grant  as  true) 
that  any  appellant  has  the  right  to  prepare  u 
statement  of  facts  independent  of  the  stenog- 
rapher's notes  and  transcript  While  he 
has  such  right,  he  also  has  the  right  to  have 
the  benefit  of  the  report  of  the  case  made  by 
the  official  stenographer  during  the  trial  to 
aid  him  in  making  a  statement  of  facts.  Be- 
sides, in  this  case  it  is  stated  In  relator's 
petition,  and  Is  not  denied  by  either  respond- 
ent, that  it  will  be  impossible  to  make  a  cor- 
rect statement  of  facts  without  the  aid  of 
the  stenographer's  transcript  of  his  notes. 

Hence  we  decide  this  matter  in  favor  of 
relator,  and  order  that  respondent  Theo.  G. 
Eisenlohr  transcribe  the  testimony  In  th& 
form  of  questions  and  answers,  and  tran- 
scribe the  other  proceedings  recorded  by  hUn 


Digitized  by 


Google 


Tex.) 


HOVEY  ▼.  TANKBBSIaBT 


163 


in  tbe  case  of  William  Schertz  t.  Emmltt 
Bice,  No.  4232  on  the  docket  of  the  district 
court  of  Caldwell  county,  tried  during  the 
month  of  April,  1913;  that  be  certify  that 
such  transcript  la  true  and  correct,  and  file 
the  same  In  the  office  of  the  clerk  of  tbe  dis- 
trict court  of  Caldwell  county,  Tex.,  within 
30  days  from  this  date. 

It  is  also  oirlered  that  tbe  costs  of  this 
proceeding  be  taxed  against  respondentB. 


HOVBT  et  aL  T.  TANKBRSLEJY.    (No.  5481.) 

(Court   of    Civil    Appeals    of   Texas.      Austin. 

April  21,  1915.    Rehearing  Denied 

May  26,  1915.) 

1.  Cabbiebs   «=»46— Intbbbtate    Coumkbos— 
Bills  of  Ladino. 

The  validity  of  a  provigion  In  a  bill  of 
lading  issued  by  a  carrier  for  an  interstate  ship- 
meat  must  be  determined  under  the  federal  In- 
terstate Commerce  Acts  (Act  Feb.  4,  1887,  c 
104,  24  Stat.  379,  as  amended  by  Act  June  29. 
1906,  c.  3591,  24  Stat  584). 

(Ed.    Note.— For   other   cases,    see   Carriers, 
(^uL  Dig.  S  220;    Dec  Dig.  «=»46.] 

2.  Cabbiebs    «=>228    —   Cabbiaoe    of    Live 
Stock — Bubden  of  Pboof. 

Under  Act  Cong.  Feb.  4,  1887,  as  amended 
by  the  Hcpbum-Carmack  Act,  requiring  com- 
mon carriers  to  transport  interstate  shipnienta 
upon  just  and  reasonable  terms,  an  interstate 
carrier  has  tbe  burden  ot  showing  that  a  pro- 
Tigion  in  its  bill  of  lading  is  reasonable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
(3ent  Dig.  SI  957-960;    Dec.  Dig.  <S=»22a] 

3.  Cabbiebs    ®=9218   —   Cabbiaoe    of   LriYK 
Stock— Action— Reasonableness. 

Under  Act  Cong.  Feb.  4,  1887,  as  amended 
by  the  Hepbum-Carmack  Act,  requiring  inter- 
state shipments  to  be  transported  upon  reason- 
able terms,  a  provision,  in  a  bill  of  lading  for 
the  shipment  of  live  stock,  that,  as  a  condition 
precedent  to  a  right  of  action  for  damages  for 
injuries  to  the  'stock,  the  shipper  must  give 
written  notice  to  the  nearest  station  agent  of 
the  carrier  or  to  the  agent  at  destination  before 
the  stock  can  be  removed,  or  mingled  with  oth- 
ers, such  written  notice  to  be  served  within 
one  day  after  delivery,  and  the  stock  not  to  be 
moved  within  three  hours  after  service,  is  un- 
reasonable where  it  does  not  appear  that  the 
carrier  had  an  agent  at  place  of  destination,  or 
that  notice  could  have  been  given  within  the 
time  fixed,  and  the  justice  of  the  demand  is  not 
denied. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
C«Dt.  Dig.  Si  674-696,  927,  928,  933-949 ;  Dec. 

Dig.  «=Sia] 

Error  from  Irion  County  Court;  W.  V. 
Fokea,  Judge. 

Action  by  Fayette  Tankersley  against  S. 
B.  Hovey  and  another,  as  receivers  of  the 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

H.  S.  Garrett,  of  San  Angelo,  for  plaintiffs 
In  error.  Blanks,  Collins  &  Jackson,  of  San 
Angelo,  for  defendant  In  error. 

BICE,  J.  This  suit  was  brought  by  de- 
fendant in  error,  plaintiff  below,  to  recover 
damages  to  a  shipment  of  cattle  from  Mert- 
»n,  Tex,  to  Wichita,  Kan.,  over  plaintiffs 


in  error's  lines  of  railway.  The  negligence 
alleged  consisted  of  rough  handling  and  de- 
lay in  transit  resulting  In  extra  feed  charges, 
depreciation  In  market  value,  decline  In  price 
and  shrinkage,  aggregating  a  total  of  $720.25. 
The  defense  was  that  it  was  an  Interstate 
shipment,  and  that  on  account  of  the  reduced 
rate  given  the  shipper,  defendant  In  error 
entered  Into  a  written  contract  containing  a 
provision,  as  a  condition  precedent  to  his 
right  to  maintain  this  suit,  that  he  agreed  to 
give  plaintiffs  In  error  one  day's  written 
notice  of  any  damages  claimed  by  him  before 
the  cattle  were  moved  from  point  of  destina- 
tion or  intermingled  with  other  cattle,  and 
then  hold  same  for  three  hours  for  inspection 
by  plaintiffs  in  error;  that  no  such  notice 
was  ever  given,  whereby  defendant  In  error 
lost  his  right  of  action,  if  any  be  had,  and 
praying  an  abatement  of  the  suit.  The  sec- 
tion of  the  contract  referred  to  reads  as  fol- 
lows: 

"As  a  condition  precedent  to  the  right  to  in- 
stitute a  suit  for  tbe  recovery  of  damages  for 
any  loss  or  injury  to  live  stocK  covered  by  this 
contract  for  any  cause,  including  delays,  tbe 
shipper  will  give  notice  in  writing  of  tbe  claim 
therefor  to  tbe  nearest  station  agent  of  the  car- 
rier or  to  tbe  agent  at  destination,  or  to  some 
general  officer  of  the  delivering  line  before  such 
stock  is  removed  from  point  of  shipment  or 
slaughtered  or  mingled  with  other  stock,  such 
written  notice  to  be  served  within  one  day  aft- 
er tbe  delivery  of  stock  at  destination,  and  will 
not  move  said  stock  from  destination  or  place 
of  delivery  to  consignee  within  three  hours  after 
notice  is  served,  to  tbe  end  that  such  claim  may 
be  fully  and  fairly  investigated,  provided  that 
a  failure  to  comply  with  the  provisions  of  this 
clause  shall  be  a  bar  to  tbe  recovery  of  any  and 
all  such  damages." 

When  the  case  was  called  for  trial  the  de- 
fendant in  error  reduced  the  amount  of  his 
claim  to  $300,  whereupon  an  agreement  was 
made  by  the  parties  that  defendant  in  error 
had  a  good  cause  of  action  for  $300,  subject 
to  be  defeated  by  the  facts  set  up  in  plaln- 
tlffs  In  error's  plea  relative  to  giving  said 
notice,  failure  to  comply  with  which  on  the 
part  of  defendant  in  error  was  admitted. 
The  case  was  tried  before  the  court  without 
a  jury,  and  judgment  rendered  for  the  de- 
fendant In  error  for  $300,  with  legal  Interest 
thereon,  from  which  this  appeal  is  prose- 
cuted. 

[1-3]  Error  is  predicated  on  the  court's 
failure  to  sustain  plaintiffs  in  error's  de- 
fense of  failure  on  the  part  of  defendant  In 
error  to  give  notice  of  his  claim  for  damages, 
as  required  by  the  terms  of  the  written  con- 
tract of  shipment,  as  above  set  out,  contend- 
ing that  the  giving  of  such  notice  was  a  con- 
dition precedent  to  his  right  to  institute  and 
maintain  this  suit.  The  provision  in  ques- 
tion, under  our  state  statute,  would  be  abso- 
lutely void  and  nonenforceable.  See  article 
5714,  R.  S.  1911.  But  its  validity  must  be 
tested  by  the  federal  statutes  on  the  subject, 
and  the  decisions  thereunder.  See  G.,  H.  & 
S.  A.  Ry.  Co.  V.  Sparks,  162  8.  W.  943.    By 
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the  act  of  February  4,  1887,  as  amended 
June  29,  1906,  known  as  the  Hepburn-Car- 
mack  Act,  common  carriers  engaged  In  inter- 
state commerce  are  authorized  to  establish, 
observe,  and  enforce  Just  and  reasonable 
classlflcatlons  of  property  with  reference  to 
which  rates,  tariffs,  regulations,  and  prac- 
tices are  to  be  prescribed,  and  Just  and  rea- 
sonable regulations  made  with  reference  to 
the  form  and  substance  of  bills  of  lading; 
and  they  are  also  required  to  transport  in- 
terstate shipments  upon  Just  and  reasonable 
terms,  and  all  unjust  or  unreasonable  regula- 
tions and  practices  with  reference  to  com- 
merce between  the  states  are  expressly  pro- 
hibited and  declared  to  be  unlawful.  See 
subdlTlslon  4,  §  8563,  TJ.  S.  Comp.  St.  1913. 
But  it  la  contended  by  defendant  In  error 
that  the  provision  In  question  is  unreasonable 
in  failing  to  point  out  and  name  some  agent 
to  whom  the  notice  may  be  delivered,  and 
therefore  the  trial  court  was  Justified  in  ren- 
dering Judgment  for  him.  It  may  be  observ- 
ed that  there  was  neither  allegation  nor  proof 
that  plaintiffs  In  error  had  any  agent  at 
Wichita,  Kan.,  the  point  of  destination  of 
this  shipment;  nor  was  there  either  allega- 
tion or  proof  that  the  delivering  carrier  had 
either  local  or  general  agents  at  the  point 
of  destination  to  whom  notice  might  have 
been  given.  If  this  feature  of  the  contract 
la  unreasonable,  as  claimed  by  defendant  in 
error,  then  the  proper  Judgment  was  render- 
ed. The  burden  of  proof  was  on  plalntifF  in 
error  to  show  its  reasonableness.  See  Ft. 
Worth  &  D.  O.  By.  Co.  v.  Greathouse,  82 
Tex.  Ill,  17  S.  W.  834  (eighth  subdivision) ; 
Hallway  Co.  v.  Fagan,  72  Tex.  132,  9  S.  W. 
749,  2  L.  R.  A.  76,  13  Am.  St.  Rep.  776;  Rall- 
.  way  Co.  V.  Harris,  67  Tex.  167,  2  S.  W.  574. 
In  Railway  Co.  v.  Greathouse,  supra,  where 
the  provisions  of  a  similar  contract  were  un- 
der consideration,  Mr.  Justice  Xlsber  said: 

"When  such  provisions  of  a  carrier's  contract 
are  enforced,  it  is  upon  the  assumption  that 
such  agreement  is  reasonable  when  considered 
in  the  Ught  of  the  subject-matter  of  the  contract 
and  the  circumstances  and  surroundings  of  the 
parties.  To  prove  that  such  conditions  in  the 
contract  are  reasonable  is  a  burden  resting  upon 
the  carrier,  who  must  show  by  proper  pleadings 
and  evidence  the  existence  of  facts  that  call  for 
an  enforcement  of  the  condition.  There  were 
00  pleadings  and  proof  whatever  upon  this  ques- 
tion coming  from  the  carrier." 

The  federal  statute  upon  the  subject  for 
the  regulation  of  interstate  commerce,  as  we 
have  seen,  provides  that  all  such  regulations 
must  be  Just  and  reasonable.  Is  this  provi- 
sion reasonable?  It  is  not  alleged  or  shown 
that  the  company  had  an  agent  at  the  point 
of  destination;  nor  does  It  appear  that  it 
would  have  been  practicable,  under  the  cir- 
cumstances surrounding  the  shipper  at  the 
time  of  arrival,  to  have  given  notice  within 
the  time  named.  It  Is  probable  that  he  may 
not  have  discovered  the  injuries  to  the  cattle 
upon  their  arrival  and  in  time  to  have  given 
the  notice  required.  Would  a  failure  to  give 
notice  under  such  circumstances  defeat  bis 


right  of  action?  We  think  not.  Mr.  Chief 
Justice  Tarlton,  in  the  case  of  Mo.  Puc  By. 
Co.  V.  Paine,  1  Tex.  Civ.  App.  623,  21  S.  W. 
79,  in  discussing  a  contract  containing  a  aUnl- 
lar  provision.  Bays: 

"The  contract,  •  •  •  as  pleaded,  is  upon 
its  face  unreasonable.  It  fails  to  state  the  name 
of  the  agent  in  Chicago  to  whom  the  notice  must 
be  given.  It  required  the  plaintiff  to  leave  his 
stock,  on  the  arrival  of  the  cars  at  the  point 
of  destination,  and  within  24  hours  to  seek  and 
find  the  person  to  whom  notice  should  be  given, 
without  indicating  to  him  whether  or  where 
such  person  would  be  found,  or  at  what  hour 
he  would  be  found  at  his  place  of  business.  It 
may  well  be  conceived  that  a  large  corporation 
in  an  immense  city  has  numerous  agents  engag- 
ed in  different  departments  of  its  business  other 
than  the  particular  agent  charged  with  the  duty 
of  investigating  claims  of  the  character  here  in 
question.  We  can  understand  how  the  shipper, 
under  such  circumstances,  would  interview  one 
after  another  of  these  agents,  only  to  be  truth- 
fully told  by  each  agent  interviewed  that  he  was 
not  authorized  to  pass  upon  such  a  demand. 
We  do  not  hold  that  a  contract  requiring  the 
shipper  to  give  notice  is  necessarily  invalid,  but 
we  do  hold  that  it  is  unreasonable,  and  cannot 
be  enforced,  unless  it  be  made  to  appear  that 
the  person  to  be  notified  is  so  conveniently  ac- 
cessible to  the  person  who  is  to  give  the  notice 
as  that  the  latter  can  reasonably  discharge  that 
duty  within  the  time  limited  by  the  contract. 
The  burden  rests  upon  the  carrier  to  show  that 
this  condition  exists,  either  by  the  terms  of  the 
contract  indicating  that  the  requisite  informa- 
tion is  thus  furnished  to  the  shipper,  or  that 
the  latter  is,  in  fact,  possessed  of  such  informa- 
tion, from  what  source  soever  it  may  come" 
(citinir  Mo.  Pac.  v.  Childers,  1  Tex.  Civ.  App. 
302,  21  S.  W.  76;    Mo.  Pac.  v.  Fagan,  supra). 

The  object  of  this  provision .  was  to  afford 
an  opportunity  on  the  part  of  the  railroad 
company  to  investigate  the  merits  of  the 
claim.  In  the  present  case  plaintiffs  In  er- 
ror have  admitted  the  Justness  of  defendant 
in  error's  demand ;  hence  no  reason  existed 
for  giving  the  notice,  and  the  failure  to  do  so 
could  not,  in  any  sense,  be  held  to  prejudice 
the  rights  of  the  carrier ;  so  that  giving  the 
notice,  under  the  circumstances  of  the  in- 
stant case,  became  unnecessary. 

Finding  no  reversible  error  In  the  proceed- 
ings of  the  trial  court,  its  Judgment  is  af- 
firmed. 

Affirmed. 

Additional  Statement  of  the  Case  and  Find- 
ings of  Fact 
At  the  request  of  plaintiffs  in  error  we  have 
concluded  to  add  the  following  additional 
statement  of  the  case  contained  in  the  plead- 
ings and  statement  of  facts.  Through  inad- 
vertence we  merely  stated  that  the  shipment 
went  forward  from  Mertzon,  Tex.,  to  Wichita, 
Kan.,  over  plaintiffs  in  error's  line  of  rail- 
way; whereas,  we  should  also  have  added 
that  the  cattle  were  shipped  from  Mertzon, 
Tex.,'  to  Altus,  Okl.,  over  the  line  of  railway 
operated  by  plaintiffs  In  error,  thence  to 
Wichita,  Kan.,  over  a  line  of  railway  oper- 
ated by  other  receivers  as  a  common  carrier ; 
the  two  lines  of  railway  forming  a  continuous 
connected  line  of  railroad  from  Mertzon, 
Tex.,  to  Wichita,  Kan. 
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Paragraph  20  of  plaintiff  in  error's  answer 
reads  as  follows: 

"And  in  this  connection  defendants  show  that, 
aotwitlistandinf  the  valid  and  binding  condi- 
tions contained  in  said  special  contracts  and 
above  specifically  set  out  [referring  to  section 
6  thereof],  the  plaintiff  and  shipper  of  said  live 
stock  wholly  failed  to  give  notice  in  writing  of 
the  claim  for  damages  thereto,  which  plaintiff 
attempts  now  to  assert  bj  his  petition  herein, 
to  the  nearest  station  agent  of  these  defend- 
ants, or  to  the  agent  at  destination,  or  to  some 
general  officer  of  the  delivering  line  before  such 
stock  was  removed  from  point  of  shipment  at 
^\1cbita  or  slaughtered  or  intermingled  with 
other  stock,  or  to  serve  such  written  notice 
within  one  day  after  delivery  of  the  stock  at 
destination,  or  to  comply  with  said  condition 
above  set  forth ;  hence  plaintiff  cannot  now  be 
heard  to  assert  his  alleged  cause  of  action  here- 
in or  to  prosecute  this  suit,  and  of  this  defend- 
ants pray  judgment  of  the  court" 

Which  paragraph  was  verifled  by  affidavit 
Paragraph  11  of  the  statement  of  facts  con- 
tains the  following: 

"That  the  plaintiff  and  shipper  of  said  live 
stock  and  his  said  agent,  Hughes,  failed  to  give 
notice  in  writing  of  the  claim  for  damages 
thereto  to  any  agent  of  these  defendants,  or  to 
the  agent  at  destination,  or  to  any  general  of- 
ficer of  the  delivering  line  before  such  stock 
was  moved  from  the  point  of  shipment  at  Wi- 
chita, or  slaughtered  or  intermingled  with  oth- 
er stock,  and  failed  to  serve  such  written  notice 
within  one  day  after  the  delivery  of  the  stock 
at  destination,  or  to  comply  with  said  condi- 
tions above  set  forth." 


BRAZILB  et  al.  ▼.  BliATLOGK  et  aL  f 
(No.  545&) 

(Conrt  of   Civil    Appeals   of   Texas.     Austin. 

April  28,  1915.     Rehearing  Denied 

May  26,  1915.) 

Evidence  $=3370  —  Documentabt  Bvidxnce: 

—Deeds— Admissioh  of  EJxecution. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1829,  providing  that  any  fact  specially 
pleaded  as  a  defense  that  is  not  denied  by  the 
plaintiff  shall  be  taken  as  confessed,  plaintiff 
cannot  object  to  the  introduction  in  evidence 
o{  deeds  under  which  defendant  claims  title,  be- 
cause of  defects  in  their  execution,  where  his 
SDpplemental  petition  admitted  the  execution  of 
the  deeds  and  he  himself  had  introduced  them 
in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1538.  1559,  1560,  1562-1578, 
1592;  Dec.  Dig.  «&=>370.] 

Appeal  from  District  Court,  Milam  County ; 
J.  0.  Scott,  Judge. 

Trespass  to  try  title  by  Mary  Ella  Brazile 
and  another  against  L.  L.  Blaylock  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
appeal    Affirmed. 

A  W.  Dycus,  of  Port  Arthur,  and  M.  G. 
Cox,  of  Cameron,  for  appellants.  John  Wat- 
son and  W.  A.  Morrison,  both  of  Cameron, 
for  appellees. 

RICE,  J.  Mary  Ella  Brazile,  joined  by  her 
hasband,  Jesse  B.  Brazile,  brought  this  suit 
In  the  district  court  of  said  county  against 
U  L.  Blaylock,  of  said  county,  and  Emma  F. 


Booker  and  husband,  D.  A.  Booker,  of  Cum- 
berland, Me.,  on  the  8th  of  Mardi,  1911,  in 
trespass  to  try  title,  for  title  and  possession 
of  100  acres  of  land  situated  in  Milam  coun- 
ty, out  of  the  Jas.  Mclaughlin  league,  de- 
scribed by  metes  and  bounds,  and  for  annual 
rentals,  amounting  to  $250  per  year,  since  the 
date  of  their  alleged  eviction,  which  occurred 
March  6,  1907. 

Appellees  answered  by  general  and  special 
exceptions,  plea  of  not  guilty,  statute  of  three 
years  limitation  as  to  title  and  two  years  as 
to  rent,  and  by  special  plea  to  the  effect  that 
on  January  18,  1902,  appellants,  Brazile  and 
wife,  executed  a  deed  of  trust  to  W.  F.  Craw- 
ford, trustee,  on  said  land,  to  secure  Mrs. 
Emma  F.  Booker  in  the  payment  of  a  note 
for  $750,  together  with  Interest  thereon,  bear- 
ing even  date  with  said  deed  of  trust,  due 
and  payable  on  the  Ist  of  January,  1907; 
that  said  deed  of  trust  contained  a  stipula- 
tion authorizing  the  sale  of  said  land  by  said 
trustee  In  default  of  payment  of  said  note 
upon  maturity,  with  authority  to  make  the 
purchaser  a  good  and  perfect  title  thereto; 
it  also  contained  a  provision  granting  author- 
ity to  Mrs.  Booker  to  appoint  a  substitute 
trustee,  in  the  event  of  failure  or  refusal  on 
the  part  of  said  trustee  to  act;  that  Craw- 
ford died  before  maturity  of  said  note;  that 
after  the  death  of  said  Crawford,  and  after 
maturity  of  said  note,  which  was  not  paid, 
the  said  Mrs.  Booker,  the  owner  thereof,  by 
virtue  of  the  authority  vested  in  her,  joined 
by  her  husband,  did  on  the  30th  of  January, 
1907,  by  an  instrument  of  writing,  duly  ap- 
point John  Watson  substitute  trustee,  who 
thereafter  duly  advertised  and  sold  said  land 
on  the  6th  of  March,  1907,  to  the  said  Mrs. 
Emma  Booker,  she  being  the  highest  and  best 
bidder  therefor,  to  whom  he  duly  executed 
his  deed  of  conveyance  for  said  land,  which 
Instrument  was  duly  recorded,  and  that  there- 
after, to  wit,  on  the  18th  of  October,  1907,  the 
said  Mrs.  Emma  Booker,  joined  by  her  hus- 
band, conveyed  said  land  to  L.  L.  Blaylock, 
which  deed  was  placed  of  record,  whereby  he 
became  and  is  the  lawful  owner  of  said  land, 
and  was  such  owner  at  the  time  this  suit 
was  Instituted,  for  which  reason,  it  is  claim- 
ed, plaintiffs  are  not  entitled  to  recover. 

In  answer  to  the  above,  appellants  filed 
a  supplemental  petition,  containing,  first,  a 
general  demurrer  and  special  exception,  and, 
specially  answering,  admitted  the  execution 
of  the  deed  of  trust  as  alleged,  together  with 
the  sale  of  the  land  thereunder  and  the  pur- 
chase of  the  same  by  Mrs.  Emma  F.  Booker, 
who,  together  with  her  husband,  conveyed  the 
same  to  Blaylock,  and,  further,  by  special 
plea  to  the  effect  that  the  land  in  question 
at  the  time  of  the  execution  of  said  deed  of 
trust  thereon  was  their  homestead,  and  was 
then  being  used  by  them  as  such,  wherefore, 
defendants'  deed  of  trust  and  sale  thereunder 
were  null  and  void  and  ct  no  effect 
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Appellees  filed  their  first  supplemental  an- 
swer, supplementary  to  their  second  amended 
original  answer,  and  In  reply  to  plaintiffs' 
supplemental  petition  specially  denied  that 
said  land  was  the  homestead  of  appellants 
at  the  time  of  the  execution  of  said  deed  of 
trust  or  sale  thereunder,  but  alleged  that  long 
before  the  execution  thereof  said  appellants 
had  abandoned  said  land  as  tlielr  homestead, 
with  fixed  and  avowed  Intention  of  not  re- 
turning thereto,  and  that  at  the  time  of  the 
execution  of  said  deed  of  trust  they  had  ac- 
quired another  and  different  homestead  in 
the  town  of  Rosebud,  Falls  county,  where 
they  were  then  living,  and  continued  to  oc- 
cupy same  for  many  years  thereafter.  Ap- 
pellee Blaylock  further  alleged  that  before 
he  purchased  said  land  he  made  diligent  In- 
quiry as  to  any  claim  or  right  that  appel- 
lants, or  either  of  them,  might  have  therein, 
and  found  that  they  and  each  of  them  had, 
long  before  such  time,  openly  abandoned  such 
premises  as  their  homestead,  and  that  the 
same  was  so  abandoned  prior  to  the  execu- 
tion of  said  deed  of  trust,  and  had  repeatedly 
made  statements  to  such  effect,  claiming  that 
their  homestead  was  then  in  the  town  of 
Rosebud,  Falls  county,  where  they  were  then 
living,  and  that,  relying  upon  said  acts,  con- 
duct, and  statements,  he  purchased  said  land, 
paying  a  valuable  consideration  therefor, 
wherefore  plaintiffs  are  estopped  from  claim- 
ing any  Interest  therein.  He  further  pleaded 
Improvements  in  good  faith. 

There  was  a  nonjury  trial,  resulting  in  a 
judgment  for  appellees,  from  which  appel- 
lants have  prosecuted  this  appeal.  The  court, 
at  the  instance  of  appellants,  filed  the  follow- 
ing conclusions  of  fact  and  law : 

"(1)  I  find  that  prior  to  December,  1898,  the 
plaintiffs  lived  on  the  land  in  controversy  as 
their  homestead,  and  that  some  time  in  said 
month  of  December,  1898,  they  removed  from 
said  premises  with  their  family  to  the  town 
of  Rosebud,  in  Falls  county,  Tex.,  which  town 
was  distant  about  25  miles  from  the  land  in 
controversy,  and  that  after  removing  to  Rose- 
bud the  said  plaintiffs  purchased  a  house  and 
lot  in  said  town  of  Rosebud  which  was  better 
suited  to  their  convenience  and  comfort  as  a 
homestead  than  the  house  on  the  land  in  con- 
troversy, and  that  upon  the  acquisition  of  the 
house  and  lot  in  Rosebud  they  moved  into  the 
same  with  their  family  and  lived  therein  for  sev- 
eral years,  and  that  they  acquired  said  property 
in  Rosebud  for  a  homestead  and  actually  resid- 
ed therein  with  their  family,  and  that  before  the 
execution  of  the  deed  of  trust  to  W.  F.  Craw- 
ford, trustee,  through  which  I*.  L.  Blaylock 
claims  title,  the  said  plaintiffs  bad  permanently 
abandoned  the  homestead,  with  the  intention 
never  to  use  the  same  as  a  homestead  again, 
and  that  upon  the  acquisition  of  the  property 
in  Rosebud  they  made  it  their  homestead,  and 
it  was  their  homestead,  used,  occupied,  and  en- 
joyed by  them  for  several  years,  and  which  they 
were  so  using  and  enjoying  at  the  time  of  the 
execution  of  said  deed  of- trust. 

"(2)  I  further  find  that,  after  removing  from 
the  land  in  controversy,  both  of  the  plaintiffs 
expressed  to  various  parties  their  intention  of 
never  returning  to  the  land  in  controversy  to 
live,  and  that  such  expressions  of  intention 
were  continually  made  oy  said  plaintiffs  for 
many  years,  and  were  made  before  the  execu- 


tion of  the  deed  of  trust  before  mentioned,  and 
that  the  said  defendant  Blaylock  had  been  in- 
formed and  knew  of  such  expressions  and  in- 
tentions before  he  purchased  the  land  in  con- 
troversy, and  that  he  paid  a  valuable  consider- 
ation therefor  with  the  knowledge  that  said 
plaintiffs  had  made  such  expressions  of  aban- 
donment. 

"(3)  I  find  that  the  plaintiff,  Mary  Ella  Bra- 
zile  was  in  fact  the  head  of  the.  family,  and 
that  she  controlled  and  managed  the  family  af- 
fairs, and  was  so  recognized  as  the  head  of  the 
family,  and  that  her  expressions  of  intention 
to  abandon  the  land  in  controversy,  and  that  it 
had  been  abandoned  as  a  homestead,  were  made 
by  her  while  acting  as  head  of  the  family,  and 
that  the  plaintiffs  were  in  accord,  and  there 
was  no  disagreement  in  reference  to  them  about 
the  abandonment  of  the  land  in  controversy  as 
a  home,  and  that  it  was  done  in  good  faith,  and 
the  new  homestead  acquired  in  Rosebud  by  the 
mutual  efforts  of  both  parties  and  in  an  entire 
accord  with  one  another. 

"Conclusions  of  Law. 
"I  conclude  on  the  foregoing  that  the  plain- 
tiffs could  not  have  two  homesteads  at  the 
same  time,  and  that  the  property  acquired  in 
Rosebud  was  the  homestead  of  the  plaintiffs  al 
the  time  of  the  execution  of  the  deed  of  trust 
to  W.  F.  Crawford  as  trustee,  and  that  the 
sale  under  such  deed  of  trust  passed  the  title 
to  the  defendants  Booker,  and  through  them  to 
the  defendant  L.  L.  Blaylock,  and  that  by  rea- 
son thereof  the  plaintiffs  are  not  entitled  to  re- 
cover." 

The  first  four  assignments  are  based  upon 
the  contention  that  the  court  erred  in  per- 
mitting appellees  to  offer  In  evidence,  first, 
the  written  appointment  by  Mrs.  Booker  and 
husband  of  John  Watson  as  substitute  trus- 
tee, and  the  two  deeds  from  him,  as  substi- 
tute trustee,  to  Mrs.  Emma  F.  Booker,  as 
well  as  the  deed  from  the  Bookers  to  Blay- 
lock, on  the  ground,  first,  that  such  written 
appointment  of  Watson,  as  substitute  trus- 
tee, did  not  describe  the  land  involved  by 
field  notes,  nor  by  reference  to  any  volume 
and  page  of  any  record  of  any  county  where 
description  of  such  land  could  be  found;  and, 
second,  because  the  acknowledgment  of  the 
Bookers  purported  to  have  been  taken  before 
a  notary  public  of  Cumberland  county.  Me., 
whereas  the  seal  shows  it  to  have  been  taken 
before  a  notary  public  of  Brunswick,  Ma 
The  bill  shows  that  such  appointment  de- 
scribes the  land  as: 

"A  part  of  the  Jas.  Mcl^aughlin  league,  and 
containing  100  acres  as  fully  set  out  by  metes 
and  bounds  in  said  deed  of  trust,  which  is  fully 
described  in  volume  17,  page  78  et  seq.,  to 
which  reference  is  here  made  for  a  more  minute 
description  of  said  land  and  the  indebtedness 
for  which  it  was  given  to  secure,"  etc. 

It  appears,  however,  that  appellants  them- 
selves Introduced  in  evidence  said  written 
appointment  of  Watson  as  substitute  trustee, 
as  well  as  each  of  the  deeds  above  mentioned, 
and,  in  addition  thereto,  after  appellees  had 
pleaded  their  title,  based  upon  the  execution 
of  said  deed  of  trust,  reciting  the  death  of 
Crawford  and  the  appointment  of  Watson  as 
substitute  trustee,  as  well  as  the  sale  by  him 
of  the  land  thereunder  to  Mrs.  Booker,  and 
the  sale  and  conveyance  by  herself  and  bus- 
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band  to  Blaylock,  all  of  which  facts  are  ful- 
ly set  ont  In  detail,  answered,  admitting  the 
execution  of  said  deed  of  trust,  as  alleged, 
with  power  of  sale,  and  that  said  Emma  F. 
Booker  had  sale  made  thereunder,  as  alleged, 
and  became  the  purchaser  of  the  lands  as 
alleged,  and  that  U  L.  Blaylock  purchased 
from  the  Bookers,  as  alleged,  etc.,  which 
admission  was  offered  in  evidence  by  appel- 
lees without  objection  on  the  part  of  appel- 
lants. 

Sach  being  the  state  of  the  record,  we  think 
the  assignments  are  not  well  taken.  Certain- 
ly appellants,  after  introducing  the  deeds 
themselves,  and  especially  after  such  admis- 
sion on  their  part,  cannot  be  heard  to  com- 
rtaln  of  their  Introduction  by  appellees ;  the 
obvious  effect  of  such  admission  being  the 
confession  of  the  truth  of  appellees'  allega- 
tion of  title  as  pleaded.  See  article  1829,  vol. 
2,  Vernon's  Sayles'  Civ.  Stats.  1914. 

The  remaining  assignment  questions  the 
correctness  of  the  court's  finding  that  the 
property  in  question  was  not  the  homestead 
of  appellants  at  the  time  of  the  execution 
of  the  deed  of  trust,  but  that  they  had  aban- 
doned the  same  and  had  acquired  a  home- 
atead  in  the  town  of  Kosebud,  where  they 
were  then  living.  Without  undertaking  to 
discuss  the  facts,  we  think  they  are  sufficient 
to  sustain  the  finding  on  the  part  of  the  court 
in  this  respect,  and  overrule  this  assignment. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  Judgment  Is  In  all  respects 
affirmed. 

Affirmed. 


8GHDLZB  V.  WACO  I/AND  8c  TKDST  OO. 
«t  al.     (No.  6467.)  t 

(Conrt  of    Civil    Appeals   of    Texas.     Austin. 

April  ^  1915.     Rehearing  Denied 

May  26,  1916.) 

AccoBD  AHD  Satibfaction  €=»7— What  Con- 

BTrrcTES— Pabt  Patmbnt. 

Where  a  mortgagee  expressly  stated  that 
he  insisted  on  the  full  10  per  cent,  interest 
vhich  the  notes  called  for  after  maturity,  his 
acceptance  for  several  years  of  8  per  cent,  in- 
terest was  not  a  satisfaction  of  hia  claim  for 
the  excess,  for  part  payment  of  a  debt  under  an 
acreonent  that  it  shall  be  taken  as  full  pay- 
ment does  not  have  that  effect ;  the  agreement 
being  without  consideration. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {$  40-58,  66,  84,  95; 
Dec.  Dig.  «=»7.] 

Appeal  from  District  Court,  McLennan 
Coonty ;  Tom  I*  McCuUough,  Judge. 

Snit  by  the  Waco  Land  &  Trust  Company 
and  another  against  William  Schulze  and  an- 
other. From  a  Judgment  for  plaintlCts,  de- 
fendant named  appeals.  Reversed  and  ren- 
dered. 

Sleeper,  Boynton  &  Kendall,  of  Waco,  for 
appellant  D,  A  Kelley,  of  Waco,  for  appel- 
lees. 


JENKINS,  J.  This  suit  was  begun  Octo- 
ber 31,  1913,  by  appellee  trust  company  and 
S.  Jjevy,  against  G.  A.  Boynton,  substitute 
trustee,  and  Wm.  Schulze,  who  lives  in  Scot- 
land, to  enjoin  the  sale  of  a  parcel  of  land 
described  in  the  petition,  upon  which  a  deed 
of  trust,  with  power  of  sale,  bad  been  exe- 
cuted by  D.  H.  Orand  and  wife,  to  secure  the 
Waco  Land  &  Trust  Company  in  the  pay- 
ment of  three  notes,  dated  March  1, 1906,  two 
for  the  sum  of  $500  each,  due,  respectively, 
March  1,  1906,  and  March  1,  1907,  and  one 
for  the  sum  of  $2,300,  due  March  1,  1909, 
each  bearing  Interest  from  date  at  the  rate  of 
8  per  cent,  per  annum,  with  interest  at  the 
rate  of  10  per  cent,  per  annnm  after  maturi- 
ty. These  notes  were  sold  by  the  Waco  Land 
&  Trust  Company  to  appellant,  and  payment 
thereof  guaranteed.  The  first  $500  note  bas 
been  paid,  and  Interest  on  the  other  notes 
at  the  rate  of  8  per  cent  per  annum  was  paid 
on  or  about  March  1st  of  each  year,  and  the 
principal  of  the  other  notes  was  deposited  by 
the  trust  company  in  the  First  National 
Bank  of  Waco  to  the  credit  of  appellant  on 
March  14,  1911.  Appellant  declined  to  re- 
ceive said  deposit  in  full  payment  of  the 
amount  due  blm,  but  Insisted  upon  the  pay- 
ment of  interest  at  the  rate  of  10  per  cent. 
I>er  annum  after  maturity  of  said  notes.  The 
trust  company  having  declined  to  pay  this  In- 
terest, and  the  original  trustee  having  de- 
clined to  act,  appellant  appointed  Boynton 
substitute  trustee,  who  advertised  said  land 
for  sale  under  said  deed  of  trust  This  suit 
was  brought  to  enjoin  said  sale. 

Appellees  insist  that  appellant  waived  his 
right  to  demand  10  per  cent  interest  on  said 
notes  after  maturity.  The  evidence  in  this 
case  consists  principally  of  correspondence 
between  the  trust  company  and  appellant. 
It  shows,  as  above  stated,  that  Interest  at 
the  rate  of  8  per  cent,  per  annum  waa 
promptly  paid  on  these  notes,  and  appellees 
insist  that  said  correspondence  shows  that 
appellant  accepted  such  interest  in  full  of  his 
demand  for  interest  on  said  loan,  and  there- 
by waived  his  right  to  demand  the  full  10 
per  cent 

The  common-law  rule  recognized  in  Eng- 
land, and  in  all  of  the  states  of  the  Union, 
except  Connecticut  and  Mississippi,  is  that 
part  payment  of  a  debt,  the  amount  of  which 
is  definitely  ascertained  or  agreed  upon, 
made  imder  an  agreement  that  It  Shall  be 
taken  as  full  payment  of  the  whole  d«bt, 
will  not  have  that  effect;  that  such  agree- 
ment is  without  consideration  and  nudem 
pactum.  Bowdon  v.  Robinson,  4  Tex.  Civ. 
.Vpp.  628,  23  S.  W.  816;  Rotan  v.  Noble,  36 
Tex.  Civ.  App.  226,  81  S.  W..586;  Russell  v. 
Meek,  58  S.  W.  373,  22  Ky.  Law  Rep.  498; 
Wetmore  v.  Crouch,  150  Mo.  671,  51  S.  W. 
738 ;  Atty.  Oen.  v.  A.  L.  H.,  106  Mass.  151, 
81  N.  E.  966;  Mcintosh  v.  Johnson,  61  Neb. 
33,  70  N.  W.  622;    Life  Ass'n  v.  Caine,  224 
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lU.  599,  79  N.  E.  956;    Leeson  r.  Anderson, 

99  AUch.  247,  68  N.  W.  72,  41  Am.  St  Rep. 
597;  Hodges  ▼.  Traax,  19  Ind.  App.  651,  49 
N.  B.  1079 ;   Holdale  t.  Wood,  93  Minn.  190, 

100  N.  W.  1100 ;  Chambers  v.  Insurance  Co., 
58  N.  J.  Law,  216,  33  Aa  283;  Common- 
wealth T.  Cnmmlns,  155  Pa.  30,  26  Atl.  996 ; 
Bank  v.  McCormlck,  97  Md.  703,  55  AO.  439. 
Numerous  citations  might  be  added  from  oth- 
er states.  These  are  made  for  the  reason 
that  they  appear  In  the  Reporter  System, 
which  Is  accessible  to  most  of  the  attorneys 
In  this  state. 

This  doctrine  has  been  severely,  and  we 
think  justly,  criticized  by  courts  that  never- 
theless felt  bound  by  it  In  Herman  v. 
Schleslnger,  114  Wis.  382,  90  N.  W.  460,  91 
Am.  St  Rep.  922,  the  court  said: 

"The  rigorous  rule  of  the  common  law  per- 
mitting a  person  to  receive  part  of  an  undis- 
puted, presently  due  indebtedness,  pretending  to 
accept  tlie  same  in  satisfaction  of  the  whole  in- 
debtedness, the  debtor  parting  with  the  amount 
paid  with  that  understanding,  and  then  change 
front  and  sue  for  the  balance  of  such  indebted- 
ness on  the  ground  that  the  release  thereof  was 
void  for  want  of  consideration,  is  so  little  fa- 
vored by  courts  that  it  is  commonly  held  not 
to  apply  where  anything,  whether  of  advantage 
to  the  creditor  or  disadvantage  to  the  debtor, 
can  be  reasonably  said  to  stand  for  that  part 
of  the  indebtedness  not  measured  by  an  equiva- 
lent in  money  actually  paid  to  the  creditor." 

The  Court  of  Civil  Appeals  tor  the  Fifth 
District  In  this  state  said: 

"The  least  consideration,  however,  in  soch  a 
case  (where  the  creditor  has  agreed  to  accept 
part  in  payment  of  the  whole),  is  sufficient  to 
make  the  agreement  binding."  Rotan  v.  Noble, 
36  Tex.  av.  App.  226,  81  S.  W.  588. 

The  common-law  nile  has  been  abolished 
by  statute  In  Alabama,  Georgia,  North  Caro- 
lina, Tennessee,  Virginia,  and  Maine.  In  a 
very  vigorous  opinion  In  Clayton  v.  Clark,  74 
Miss.  499,  22  South.  189,  37  L.  R.  A.  771,  60 
Am.  St.  Rep.  621,  the  Supreme  Court  of 
Mis.sissippl  refused  to  recognize  the  common- 
law  rule  on  this  subject,  saying  that  It  was 
founded  on  a  dictum  In  Plnnel's  Case,  6 
Coke,  117a,  and  "Is  absurd,  irrational,  unsup- 
ported by  reason,  and  not  founded  In  author- 
ity." So  far  as  we  know,  this  question  has 
not  been  passed  upon  by  the  Supreme  Court 
of  this  state.  It  Is  not  necessary  that  we 
should  pass  upon  It  In  the  Instant  case,  for 
the  reason  that  the  evidence  does  not  show 
that  the  appellant  agreed  to  accept  the  Inter- 
est paid  (8  per  cent)  In  satisfaction  of  the 
Interest  called  for  In  the  notes,  whldi,  aa  we 
have  stated,  was  10  per  cent,  per  annum 
after  maturity.  On  the  contrary,  appellant 
In  April,  1909,  and  again  In  1911,  expressly 
stated  that  he  insisted  upon  the  full  amount 
of  Interest  as  called  for  In  the  notes.  Such 
being  the  facts,  the  court  should  have  ren- 
dered Judgment  for  appellant  dissolving  the 
injunction,  and  the  Judgment  of  the  trial 
court  is  reversed,  and  here  rendered  for  ap- 
I)ellant 

Reversed  and  r^dered. 


FHILUP-CAREY    CO.    T.    MANES. 

(No.  5423.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Jan.  20,  1915.  On  Rehearing  April  7,  1915. 
Farther   Rehearing   Denied    May   26,    1915.) 

1.  KviDENCE  e=»441— Paboi.  Evidkrce  Vary- 
ing Contract— Letter. 

In  an  action  to  recover  the  price  paid  for 
a  roof  put  on  by  defendant  in  accordance  with 
a  written  contract,  because  of  the  breach  of  a 
warranty,  a  letter  written  by  defendant  which 
accompanied  the  contract,  and  which  contained 
additional  statements  in  the  nature  of  warran- 
ties, ia  inadmissible,  since,  if  it  had  any  effect, 
it  varied  the  terms  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J8  1719,  1723-1763,  1765-1845, 
2030-2047;  Dec.  Dig.  «=»441.] 

On  Motion  for  Rehearing 

2.  Triai.  «=»255— SuBiassioN  of  Ibsoes  to 
Jury— Necessity  or  Request. 

In  an  action  to  recover  the  amount  paid 
for  a  roof  put  on  by  defendant  in  accordance 
with  a  written  contract  warranting  it  for  10 
years,  the  failure  to  submit  the  issue  as  to  the 
value  of  the  roof  as  constructed  does  not  re- 
quire a  reversal  of  a  judgment  for  plaintiff, 
where  defendant  made  no  request  for  such  sub- 
mission, and  the  court  in  substance,  found 
that  the  roof  was  valueless  at  the  time  the  ac- 
tion was  brought  and  that  the  value  of  the 
use  thereof  did  not  exceed  the  interest  on  the 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Trial  Gent 
Dig.  SS  627-641;    Dec.  Dig.  <S=>256.] 

3.  Appbai.  and  Ebsob  «s>1062  —  Hasiojess 

ElBBOR— ADUISSION   OF  BTIOBNCK— CUBE    BY 

Special  Verdict. 

Error,  in  admitting  in  evidence.  In  an 
action  for  breach  of  warranty,  a  letter  which 
accompanied  the  written  contract  is  harmless, 
where  the  findings  of  the  jury,  aside  from  those 
based  on  that  evidence,  were  sufficient  to  sus- 
tain the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4171-4177;  Dec.  Dig.  *=» 
1052.1 

4.  Sales  «=»440  —  Rehediks  of  Buyer  — 
Breach  of  Wabbanty— Recovery  of  Pob- 
OHASE  Pbotce— Evidence. 

In  an  action  to  recover  the  price  of  a  roof 
put  on  in  accordance  with  the  contract  war- 
ranting it  for  10  years  if  painted  with  a  cer- 
tain paint  at  times  directed  by  the  defendant 
evidence  that  defendant's  salesmen  vainly  at- 
tempted to  sell  some  paint  to  plaintiff  is  im- 
material, where  there  was  no  showing  that  the 
salesmen  requested  him  to  paint  the  roof,  or 
that  they  had  any  authority  to  make  such  re- 
quest 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  fS  1261-1276;  Dec  Dig.  <g=>440.] 

6.  Trial  <s>260— Submission  of  Special  Is- 

SUES— Issues  Covebbd  by  Court's  Charob. 

It  is  not  error  for  the  court  to  refuse  to 

submit  special   issues,   which   were  sufficiently 

submitted  in  the  court's  charge. 
[Ed.  Note.— For  other  cases,  see  TriaL  Cent 

Dig.  §§  661-659;    Dec  Dig.  «=>260.] 

6.  Sales  €=>446  —  Action  fob  Breach  op 
Warranty- Submission  of  Special  Issues 
— Incobbect  Issues. 

In  an  action  for  the  price  of  a  roof  put 
on  by  defendant  five  years  before,  in  accord- 
ance with  a  written  contract  warranting  it  for 
10  years,  at  the  end  of  which  time  the  roof 
should  be  perfectly  water  tight  't  was  not  error 
to  refuse  to  submit  issues  requested  by  defend- 
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ant  as  to  whether  the  roof  could  have  been 
then  repaired  and  made  water  tight,  go  aa  to 
last  for  several  years. 

lEd.  Note.— For  other  cases,  sec  Sales,  Cent. 
Dig.  SS  1309-1317;    Dec.  Dig.  *=»446.] 

Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Action  by  O.  B.  Manes  against  the  PhllUp- 
Carey  Company.  Judgment  for  the  plaintiff, 
and  defendant  appeals.  On  rehearing,  for- 
mer opinion  set  aside  and  Judgment  of  the 
trial  court  afiSimed. 

J.  A.  B.  Miller  and  Woodward  &  Baker,  all 
of  Coleman,  for  appellant  Snodgrass,  Dl- 
brell  &  Snodgrass,  of  Coleman,  for  appellee. 

JENKINS,  J.  Appellant  and  appellee  en- 
tered Into  the  following  contract: 

"Dr.  O.  B.  Manes,  Coleman,  Texas— Dear 
Sir:  We  herewith  offer  to  apply  our  Carey 
roofing  on  your  buildings  in  course  of  erection 
in  Coleinan,  figured  on  a  basis  of  135  squares 
for  the  8v(m  of  $685.00.  We  further  agree  to 
guarantee  this  roofing  as  applied  by  ns  for  a 
period  of  ten  years  from  date  of  application, 
against  all  imperfections  of  workmanship  and 
material,  provided  you  paint,  or  cause  the  roof- 
ing to  be  painted  with  our  magnesia  paint,  four 
times  during  the  term  of  this  guarantee. 

"We  furthermore  agree  that  the  price  of  this 
paint  shall  not  exceed  45^  per  gallon,  f.  o.  b. 
Dallas,  Texas.  These  four  paintings  to  be  at 
0i]ch  intervals,  as  will,  in  our  judgment,  best 
subserve  the  interest  of  the  roofing.  We  fur- 
thermore agree  to  torn  over  to  you  at  the  end 
of  ten  years'  guarantee,  a  perfectly  water-tight 
root  We  furthermore  agree  upon  due  notice 
in  writing  to  correct  any  defect  for  which  we 
are  responsible  within  a  reasonable  time  after 
such   notice. 

"The  above  price  includes  guttering  and  down 
spoats. 

"Yours  very  truly, 

"The  PhilUp-Carey  Mfg.  Co., 
"W.  J.  Meyersick,  Manager,  Dallas  Branch. 

"Accepted.    O.  B.  Manes. 

"Dated  Oct.  15,  1906." 

Said  contract  was  sent  to  appellee  in  an 
enTelope  with  a  letter  giving  reasons  why 
appellant's  paint  should  be  used  instead  of 
any  other  good  paint,  as  had  been  suggested 
by  appellee.  After  the  roof  bad  been  used 
by  appellee  for  about  five  years  be  brought 
tbls  suit  to  recover  the  price  paid  for  the 
same,  together  with  amounts  paid  for  re- 
pairing and  painting,  alleging  that  the  value 
of  the  roof  did  not  exceed  the  interest  on  the 
money  paid  by  appellee,  which  be  did  not 
seek  to  recover.  The  case  was  submitted  to 
a  jury  on  special  issues.  Upon  their  findings 
that  appeUee  paid  appellant  $685  for  the 
roof,  $100  for  repairs,  and  $120  for  painting 
same,  that  the  material  used  in  said  roof 
'was  not  such  as  was  called  for  in  the  con- 
tract, and  that  the  same  was  rotten  and 
-nrorthless  when  taken  oft.  Judgment  was  ren- 
dered for  appeUee  for  $905. 

By  proper  bills  of  exception,  motion  for 
new  trial,  and  assignments  of  error,  appel- 
Uuit  submits  the  proposition  that  the  court 
erred  in  not  submitting  to  the  Jury  the  ques- 


tion of  the  value  of  the  roof  as  the  same  was 
constructed,  and  in  refusing  to  submit  this 
issue  as  requested  by  the  appellant  We  sus- 
tain the  assignments  of  error  presenting  this 
issue.  If  the  roof  was  not  as  guaranteed,  but 
was  not  wholly  worthless,  appellee's  meas- 
ure of  damages  was  the  difference  between 
the  value  of  same  as  constructed  and  the 
price  that  appellee  paid  for  the  same,  with 
Interest  thereon  to  date  of  trial.  If  the  roof 
was  worthless,  appellee  was  entitled  to  re- 
cover back  the  purchase  price,  together  with 
any  amount  expended  by  him  in  attempting 
to  repair  and  maintain  said  roof,  whidi  ai)- 
peared  to  be  reasonably  necessary  for  such 
purpose,  and  which  was  so  expended  before 
be  discovered  that  the  same  could  not  be 
made  of  value  by  repairing  or  painting  same. 
The  judge,  in  an  explanation  to  a  bill  of 
exceptions  as  to  his  refusal  to  submit  to  the 
Jury  the  issue  of  the  value  of  the  roof  when 
constructed,  said  that  he  did  not  ccmsidcr 
that  such  value  exceeded  the  Interest  on  the 
money  paid  by  appellee  for  the  roof.  He 
may  have  been  correct  in  his  opinion  on  this 
matter,  but  this  was  a  disputed  Issue  of  fact 
for  the  Jury,  and  not  the  court  to  pass  upon. 

[1]  We  think  the  court  erred  also  in  admit- 
ting the  letter  above  referred  to,  to  be  read 
in  evidence  to  the  Jury.  The  character  of 
the  roof  guaranteed  by  appellant  is  stated 
in  the  written  contract  The  effect  of  the 
letter,  if  given  any  consideration,  was  to 
vary  the  terms  of  the  written  contract. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed  and  tbls  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

[2]  Upon  a  former  day  we  reversed  and 
remanded  this  case  on  account  of  the  failure 
of  the  court  to  submit  to  the  Jury  the  ques- 
tion of  the  value  of  the  roof  when  the  same 
was  constructed.  We  were  then  under  the 
impression  that  appellant  requested  the  sub- 
mission of  this  issue,  and  excepted  to  the 
failure  of  the  court  to  submit  it  Appellant's 
bills  of  exception  and  assignments  of  error 
are  full  of  references  to  the  proposition  that 
the  correct  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  roof  agreed 
to  be  put  on  and  the  value  of  the  roof  which 
was  put  on  at  the  time  the  same  was  con- 
structed; but  appellee  has  called  our  atten- 
tion to  the  fact  that,  notwithstanding  the  fre- 
quent references  to  this  issue,  the  appellant 
did  not,  in  fact,  request  the  court  to  submit 
such  issue. 

Appellee  did  not  allege  that  the  roof  was 
entirely  worthless  when  constructed,  but 
that  it  was  comparatively  worthless,  and 
that  it  became  utterly  worthless  in  the  course 
of  four  or  five  years,  when  the  same  was  torn 
off,  and  that  the  value  of  the  use  of  the  roof 
did  not  exceed  the  interest  on  the  money  paid 
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therefor.  While  this  Issue  was  not  submitted 
to  the  jury,  and  no  request  was  made  that  it 
should  be,  it  would  be  presumed  that  the 
court  found  upon  such  Issue  in  favor  of  ap- 
pellee ;  but  this  case  does  not  rest  upon  such 
assumption,  for  the  reason  that  the  court,  in 
Qualifying  the  bills  of  exception  to  its  re- 
fusal to  peremptorily  instruct  the  Jury  to 
return  a  verdict  for  the  defendant,  stated  the 
allegations  of  the  plaintiff  as  above  set  out, 
and  in  substance  that  he  found  the  same  to 
be  true;  that  is  to  say,  that  be  found  that 
the  use  of  the  roof  did  not  exceed  in  value 
the  Interest  on  the  money.  Such  being  the 
state  of  the  record,  we  were  in  error  in  re- 
versing this  case  on  the  ground  that  the  issue 
as  to  the  value  of  the  roof  at  the  time  it  was 
constructed  was  not  submitted  to  the  Jury. 

[3]  We  stated  in  our  former  opinion  that 
the  court  erred  In  admitting  the  letter  from 
appellant  to  appellee  to  be  read  in  evidence. 
We  are  still  of  this  opinion,  but  this  does  not 
demand  a  reversal  of  this  case.  The  letter 
added  to  the  contract  two  items  only,  one 
was  that  the  roof  would  be  as  good  at  the 
end  of  10  years  as  when  it  was  put  on,  and 
the  other  was  that  it  would  probably  be  a 
good  roof  for  30  years.  Both  of  these  Issues 
were  submitted  to  the  Jury,  and  found  in 
favor  of  appellee.  These  findings,  however, 
are  rendered  immaterial  in  that  the  other 
findings  sustain  the  Judgment  rendered. 
Such  other  findings  are:  (1)  That  appellee 
paid  appellant  $686  for  putting  on  said  roof; 
(2)  on  January  17,  1907;  (3)  that  the  ma- 
terial used  in  said  roof  was  worthless  when 
taken  off;  (4)  that  the  material  was  not  of 
the  kind  required  by  the  contract;  ©  that 
it  would  not  have  been  a  water-tight  roof 
at  the  end  of  10  years  had  it  been  painted 
as  specified  in  the  contract;  (6)  that  appellee 
paid  appellant  for  paint  $70 ;  (7)  for  putting 
same  on  roof  $50;  (8)  that  the  reasonable 
amount  expended  by  appellee  in  repairing 
the  roof  was  $100;  (11)  the  appellant  never 
requested  the  appellee  to  paint  the  roof,  ex- 
cept in  September,  1909;  (12)  appellee  com- 
plied with  such  request  in  February,  1910; 
(13)  appellee  notified  appellant  In  writing  of 
the  defects  In  the  roof,  and  requested  that  it 
remedy  the  same;  (14)  appellant  failed  to 
comply  with  such  request;  (15)  the  roof  at 
the  time  it  was  torn  off  could  not  have  been 
repaired  so  as  to  make  It  a  water-tight  roof; 
and  (16)  (at  request  of  apt)ellant)  it  could 
not  have  been  repaired  at  a  reasonable  cost 
and  made  a  practically  good,  water-tight 
roof. 

[4]  Appellant  requested  the  court  to  submit 
to  the  Jury  whether  or  not  the  salesmen  of 
appellant  at  certain  times  called  on  api)ellee 
for  the  purpose  of  selling  him  magnesia  paint 
with  which  to  paint  the  roof,  and  that  appel- 
lee refused  to  purchase  the  same.  These 
Issues  were  not  material.  These  agents  were 
traveling  salesmen  for  the  sale  of  said  paint, 
and  did  not  request  appellee  to  paint  the  roof. 


and  do  not  appear  to  have  had  any  authority 
from  appellant  to  make  such  request. 

[C,  >]  Appellant's  requested  issue  No.  3  was 
as  to  whether  the  roof  at  the  date  of  filing 
this  suit  could  have  bene  repaired  at  a  cost 
of  about  $100  and  made  a  water-tight  roof, 
which  would  have  lasted  from  date  of  such 
repair  for  several  years.  Appellant's  request- 
ed issue  No.  7  was  as  to  whether  the  roof 
could  have  been  repaired  at  a  reasonable 
cost  when  torn  off,  so  as  to  make  the  same  a 
water-tight  roof.  The  court  did  not  err  lo 
refusing  to  submit  these  Issues  to  the  Jury 
for  the  reason;  (a)  They  were  sufficiently 
submitted  in  the  court's  charge;  (b)  under 
the  contract  appellant  was  required  to  con- 
struct a  roof  which  would  be  water  tight,  not 
when  repaired  several  years  after  it  was 
put  on,  but  at  the  end  of  10  years.  This  the 
Jury  found  it  did  not  do. 

For  the  reasons  stated,  the  motion  for  re- 
hearing is  granted,  our  former  Judgment  re- 
versing and  remanding  this  case  is  set  aside, 
and  the  Judgment  of  the  trial  court  is  af- 
firmed. 


CITT  OP  TEAGUB  v.  FABRIC  FIRE  HOSB 
00.     (No.  5503.) 

(Court  of   Civil   Appeals   of   Texaa.     Austin. 
May  19,  1915.) 

Municipal  Cobpokations  <S=>1034  —  AcnoN 
Against— Petition— (Conversion. 

The  action  against  a  city  not  being  for 
debt,  but  for  conversion,  the  petition  need  make 
no  eillegation  as  to  manner  of  contracting  debt 
for  the  property,  or  provision  for  its  payment. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  2203-2206;  Dec 
Dig.  <S=3l034.] 

Appeal  from  Freestone  Comity  Court;  R. 
L.  wmiford.  Judge. 

Action  by  the  Fabric  Fire  Hose  Company 
against  the  City  of  Teague.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

A.  B.  Oeppart,  of  Teague,  for  appellant 

RICE,  J.  Appellee  brought  this  suit  against 
the  city  of  Teague,  to  recover  damages  for 
the  conversion  of  1,<X)0  feet  of  fire  hose.  A 
trial  before  the  court  without  a  Jury  resulted 
in  a  Judgment  in  favor  of  appellee  in  the 
sum  of  $320,  from  which  Judgment  appellant 
has  prosecuted  this  appeal,  urging,  first,  that 
the  court  erred  in  overruling  its  special  ex- 
ceptions to  plaintiff's  petition,  on  the  ground 
that  the  same  failed  to  allege  that  the  debt 
due  the  plaintiff  was  contracted  for  either  by 
ordinance  or  resolution,  as  required  by  law. 
Second,  that  said  petition  fails  to  allege  that 
at  the  time  the  debt  was  created  provision 
was  made  for  the  annual  assessment  and  col- 
lection of  a  sufficient  sum  to  pay  the  interest 
thereon  and  create  a  sinking  fund  of  at  least 
2  per  cent  or  that  any  provision  was  made 
at  the  time  said  debt  was  created  for  its 
payment,  as  required  by  law.    Both  of  these 


®=3For  other  case*  tee  aame  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest!  and  Indexes 


Digitized  by 


Google 


TexO 


BANDS  ▼.  CUSFMAN 


161 


exoepttens  were  properly  overruled,  because 
tlila  was  not  a  suit  to  collect  a  debt  In  the 
sense  suggested  by  said  exceptions;  but,  on 
the  contrary,  was  a  suit  for  the  unlawful 
conversion  on  the  part  of  said  city  of  the 
hose  In  question,  for  which  reason  we  over- 
rule said  contentions. 

The  evidence  amply  supports  the  Judgment 
rendered.  We  do  not  believe,  however,  that 
this  Is  a  case  that  would  warrant  our  affirm- 
ing with  damages,  as  requested  by  appellee. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  judgment  is  affirmed. 

Affirmed. 


SANDS   V.    OtJHFMAN.      (No.    7353.) 

(Court  ot  CHvll  Appeals  of  Texas.    Dallas. 
May  22,  1915.) 

1.  EVIDBNCX  «=>317  —  HiABSAT  —  CONVIBSA- 

TioNS — Action  on  Note. 

In  a  transferee's  action  on  a  note  given  to 
a  minor  for  a  debt  which  defendant  claimed 
to  have  paid  to  the  payee  after  confirmation 
of  the  contract  creating  the  debt,  testimony  of 
defendant  and  his  attorney  as  relative  to  con- 
versations had  with  the  payee  before  and  at 
the  time  of  the  confirmation,  as  to  the  renuncia- 
tion of  the  contract  transferring  the  note,  being 
hearsay  where  the  payee  was  not  a  party  to 
the  suit  and  the  conversations  were  not  had 
in  the  presence  of  plaintiff,  was  improperly  ad- 
mitted. 

VEd.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  H  1174-1192;   Dec  Dig.  «=>317.] 

2.  BnxB  Aim  Noras  «=s>427— Nownkootia- 
BLB  Note  — Action  bt  Tbansfebee  —  De- 
»«KS»— Payment. 

In  a  transferee's  action  on  a  nonnegotiable 
note,  it  is  no  defense  that  defendant  after  no- 
tice of  the  transfer,  has  paid  the  amount  of 
the  note,  or  any  part  thereof,  to  the  payee. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1233-1244 ;  Dec.  Dig.  «=» 
427.] 

3.  BtLia  AND  Notes  $=»443— KoNNEaoxiA- 
BLE  Notes— Riobts  of  Tbansfbbee. 

TlecitalB  in  a  deed  that  the  note  given 
for  the  purchase  price  was  "nonnegotiable  and 
nonassignable"  could  not,  in  view  of  Rev.  St. 
1911.  art.  583,  authorizing  the  assignment  of 
nonnegotiable  notes,  defeat  the  right  of  a  trans- 
feree to  recover  as  owner  thereof,  though  he 
took  the  note  with  knowledge  of  the  recitals 
In  the  deed. 

rCd.  Note.— For  other  cases,  see  Bills  and 
Ifotea,  CJent  Dig.  M  1377-1380,  1383-1392. 
1394-1423;    Dec.  Dig.  «=»443.] 

4.  IWI-ANTB  «=»47  —  CONTBACTS  —  DlSAITIBH- 
AKOX. 

A  minor's  contract  is  not  void  by  reason 
of  his  minority,  but  is  voidable  only  at  his 
instance,  where  he  acts  within  a  reasonable 
time  after  reaching  his  majority. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
IMg.  ft  99,  101-108,  110;  Dee.  Dig.  «=>47.] 

Appeal  from  District  Court,  Rockwall 
County;  Kenneth  Foree,  Judge. 

Action  by  J.  H.  Sands  against  W.  A.  Gnrf- 
man.  From  Judgment  for  defendant,  plaln- 
tlfr  appeals.    Reversed  and  remanded. 

H.  M.  Wade,  of  Rockwall,  for  appellant 
E.  D.  Foree  and  T.  B.  Rldgell,  both  of  Bock- 
wall,  for  appellee. 


BAINEX,  a  J.  In  tbo  year  1909  Jesse 
Fletcher,  a  minor,  conveyed  to  W.  A.  Ciurfman 
a  tract  of  land  situated  in  Rockwall  county  in 
consideration,  among  other  things,  of  a  prom- 
issory note  for  $976,  executed  by  said  Curf- 
man,  payable  to  said  Fletcher  January  1, 
1911,  and  to  secure  same  a  lien  was  reserved 
in  the  said  conveyance  on  said  land.  During 
said  year  1009  said  Fletcher,  for  a  valuable 
consideration,  transferred  said  note  to  the 
appellant,  J.  M.  Sands.  On  February  21, 
1913,  appellant.  Sands,  sued  appellee,  W.  A. 
Curfman,  to  recover  on  said  note  and  to 
foreclose  the  Uen  on  said  land.  Curfman  an- 
swered that  said  note  was  nonnegotiable  and 
unassignable;  that  he  had  no  notice  of  the 
transfer  to  Sands,  and  that  he  had  paid  off 
and  settled  same  with  Fletcher ;  that  Fletch- 
er was  a  minor  when  the  note  was  execut- 
ed, but,  since,  bis  disabilities  had  been  re- 
moved, and  he  had  confirmed  the  sale  of  the 
land  and  had  received  payment  of  the  note 
from  Curfman  and  had  released  the  lien  on 
said  land.  The  case  was  submitted  to  the 
Jury  by  the  court  on  one  issue  only,  that  1b, 
"Did  the  defendant  Curfman  know,  at  the 
time  be  paid  the  note  to  Fletcher,  that  said 
note  was  in  the  possession  of  plaintiff. 
Sands?"  To  which  they  answered,  "Yes." 
Both  parties  moved  for  a  Judgment  for  each 
respectively.  The  court  entered  Judgment 
for  Curfman,  and  Sands  appeals. 

[1]  Assignment  3  complains  of  the  court  In 
permitting,  over  objecttons  of  Sands,  Curf- 
man, and  his  attorney  Foree,  to  relate  con- 
versatlona  bad  before  and  at  the  time  of  the 
execution  of  the  deed  of  confirmation  with 
Fletcher  as  to  his  intentions  regarding  the  re- 
nunciation of  the  contract  transferring  the 
note.  We  think  this  testimony  should  not 
have  been  admitted. '  Fletcher  was  not  a  par- 
ty to  this  suit,  such  conversations  were  not 
bad  in  the  presence  of  Sands,  were  hearsay, 
and  were  not  legitimate  as  against  Sands. 

[2]  The  note  was  nonnegotiable,  and  Sands 
took  it  subject  to  all  legitimate  defenses  urg- 
ed by  Curfman  that  accrued  before  Curfman 
had  notice  of  such  transfer.  If  after  Curf- 
man received  notice  of  said  transfer  to  Sands 
he  paid  any  sum  to  Fletcher  on  said  note,  he 
did  80  at  his  own  risk,  and  is  not  entitled  to 
recover  same  as  an  offset  against  the  claim 
of  Sands. 

[3]  But  it  is  claimed  by  Curfman  that 
Sands  was  not  the  owner  of  the  note,  as  the 
deed  recited  that  the  note  was  "nonnegotiable 
and  nonassignable,"  of  which  Sands  had  no- 
tice, and  be  was  entitled  to  recover  thereon. 
The  note  on  its  face  showed  only  that  it  was 
nonnegotiable,  and  did  not  contain  the  said 
recitals  in  the  deed.  Sands  testified  that 
when  he  traded  for  tbe  note  he  knew  nothing 
about  the  transaction  between  Fletcher  and 
Curfman,  except  what  tbe  note  Itself  showed. 
But  If  it  be  conceded  that  Sands  knew  of  such 
recitals  in  the  deed,  his  position  would  have 
been  the  same,  as  from  the  face  of  the  note 
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he  was  notlfled  of  its  nonnegotlabllity.  Ar- 
ticle 583,  R,  S.,  authorizes  the  assignment  of 
nonnegotiable  notes,  and  article  684  makes 
such  subject  to  all  defenses  by  a  former  own- 
er before  notice  of  the  assignment  Curfman 
could  not  defeat  the  right  of  Sands  to  recover 
on  the  ground  that  he  was  not  the  owner  as 
stated. 

[4]  Appellant  farther  contends  that  Fletch- 
er, upon  the  removal  of  his  disabilities,  and 
at  the  time  of  the  confirmation  of  the  sale  of 
the  land,  repudiated  the  transfer  of  said  note, 
and  Curfman  was  Justified  in  paying  off  the 
note,  and  Fletcher  was  relieved  from  further 
liability  thereon.  Aside  from  the  conversa- 
tions of  Curfman  and  Foree  as  to  what 
Fletcher  stated  to  them,  we  find  no  evidence 
in  the  record  sustaining  this  contention  of 
Curfman.  Fletcher  did  not  testify  on  the 
trial,  and  there  is  no  evidence  showing  that 
be  made  known  to  Sands  any  intention  of  re- 
pudiating the  said  transfer.  Upon  the  other 
hand,  we  find  evidence  in  the  record  tending 
to  show  that  Fletcher  never  did  repudiate 
said  transfer. 

A  contract  made  by  a  minor  is  not  void  for 
the  reason  that  he  is  a  minor,  but  it  is  void- 
able only  at  the  instance  of  the  minor,  and 
he  must,  within  a  reasonable  time  after 
reaching  his  majority,  disafiirm  the  contract 
or  it  will  be  binding.  Fletcher  did  not  dis- 
affirm the  contract  with  Sands;  therefore 
Sands  had  the  right  to  rely  thereon. 

The  Jury  having  found  that  Sands  was  in 
possession  of  the  note,  and  that  Curfman  had 
notice  thereof  the  court  should  have  submit- 
ted to  the  jury  the  issue  of  amount  due  there- 
on, and  rendered  Judgment  for  plaintiff  ac- 
cording to  such  findings.  As  there  is  some 
confusion  in  the  evidence  as  to  what  credits. 
If  any,  should  be  allowed  on  the  note,  the 
judgment  will  be  reversed,  and  cause  re- 
manded. 


BTNA   ACCIDENT  &   LIABILITY   CO.   t, 

WHITE  et  aL    (No.  7232.)  t 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 

8,  1915.     Rehearing  Denied  June  5,  1915.) 

1.  INSUBANCE  ®=>287— BUBOLABT  INSUBANOK 

— DBrENSB— Fai;se     Stateuents— Evidengx 

or  MATEBIAI.rTT. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4947,  providing  that  any  provision  in  an 
Insarance  policy  tbat  false  statements  shall 
render  the  policy,  void  or  voidable  shall  be  in- 
effective, unless  it  appear  that  the  statements 
were  material  to  the  risk,  or  contributed  to  the 
insurer's  liability,  a  false  statement  in  a  bur- 
glary policy  as  to  the  ownership  of  a  safe  and 
the  price  paid  for  it  was  no  defense  to  an  action 
on  toe  policy,  in  the  absence  of  proof  that  such 
statements  contributed  to  the  loss  or  were  nta- 
terial  to  the  risk. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  J§  658,  659;   Dec  Dig.  «=3287.] 

2.  Appeal  and  Ebbob  e=>1070— Habiclbss 
Ebbob  —  Conflicting  Findinos  —  Sttbios- 
siON  OF  Issues. 

Where  issues  of  fact  not  made  by  the 
pleadings  are  snbmitted  to  the  Jnry,  the  fact 


that  the  jury's  findings  thereon  conflict  with 
findings  on  issues  made  by  the  ideadings  does 
not  require  a  reversal. 

[£!d.  Note. — For  other  case*,  see  Appeal  and 
Error,  Cent  Dig.  §§  4231-4233 ;  Dec.  Dig.  <S=3 
1070.1 

3.  Inbubance  €=>256— Bubolabt  Insubancb 
—Subsequent  Misstateioents— Effect. 

Any  statements  made  by  tbe  insured  to  the 
insurer  in  good  faith,  relative  to  the  safe,  after 
Issuance  and  delivery  of  a  policy  of  burglary 
insurance,  in  response  to  the  iatter's  request 
for  information,  when  not  required  by  tbe  pol- 
icy, cannot  affect  the  insured's  rights,  unless  he 
agrees  without  consideration  other  than  that 
originally  inducing  the  issuance  of  the  policy, 
tbat  they  shall  do  so;  especially  where  the  in- 
surer's request  for  information  contains  no 
warning  that  the  information  may  be  used,  in 
case  of  loss,  to  defeat  payment  and  no  oppor- 
tunity is  given  for  any  arrangement  to  meet 
tbe  changeid  condition,  but  insured  is  left  in 
fancied  security  until  a  loss  occurs. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {§  540,  649;   Dec.  Dig.  4=»256.] 

4.  Banks  and  Banking  «=3lll— Cabhieb — 
Scope  of  Authobitt— Statements  to  In- 

BUBEB. 

Statements  made  by  a  bank  cashier  in  re- 
sponse to  an  inquiry  of  the  company  which  had 
issued  a  burglary  policy,  which  statements  in- 
correctly described  the  door  of  the  safe,  were 
not  made  within  the  apparent  scope  of  his  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g§  269,  270 ;   Dec.  Dig.  <&=> 

6.  Insubancb  «s>397— Bbbaoh  of  Wabrartt 
— Waiveb. 

Where  the  insurer's  general  agent  inspected 
the  burglarized  safe  immediatdy  after  the  bur- 
glary, secured  details  of  its  construction  and 
character,  and  thereafter  promised  to  pay  the 
loss,  and,  as  an  incident  to  tbe  adjustment, 
publicly  exhibited  a  placard  announcing  that  the 
loss  bad  been  adjusted  on  the  date  on  which 
it  occurred,  any  breach  of  warranty  by  the  in- 
sured was  thereby  waived,  though  the  policy 
provided  that  no  condition  shoold  be  waived 
except  by  a  designated  officer  in  a  designated 
way. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1078-1082;    Dec.  Dig.  <8=»397.] 

6.  Inbubance  «=602— Bubolabt  Insubancb 
— Peovibion  fob  Damages  and  Attobnets' 
Fees— Application  of  Statute— Liabiutt 
Insubancb. 

Rev.  St.  1911,  art  4746,  providing  that  12 
per  cent  of  the  loss  and  a  reasonable  attorney's 
fee  for  procuring  a  claim  against  a  defaulting 
insurance  company  shall  be  paid  the  insured 
whenever  the  "life  insurance  company,  or  life 
and  accident,  health  and  accident  or  life,  health 
and  accident  company  liable  therefor  shall  fail 
to  pay  the  saine,"  does  not  apply  to  policies  in- 
demnifying against  loss  by  burglary,  commonly 
known  as  liability  insurance,  though  the  com- 

Cany  issuing  the  policy  also  does  an  accident 
isurance  business. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1498;   Dec  Dig.  <8=»602.] 

Appeal  from  District  CJourt,  Dallas  Coun- 
ty;   Kenneth  Foree,  Judge. 

Action  by  Lou  White  and  others  against 
the  iBtna  Accident  &  Liability  Company. 
From  Judgment  for  plaintiffs,  defmdant  ap- 
peals.    Affirmed. 
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Huiy  P.  Lawtber,  of  Dallas,  for.  appel- 
lanL    Locke  &  Locke,  of  Dallas,  for  appel- 


BASBT7B,T,  J.  Appellees  sued  appellant 
npoD  a  policy  of  Insurance  Indemnifying 
them  against  loss  by  burglary,  alleging  that 
by  the  terms  of  the  policy  appellant  agreed 
to  Indemnify  appellees,  who  were  engaged  In 
the  banking  business  at  Wllmer,  Tez.,  agaihst 
all  direct  loss  by  burglary  of  money,  bullion, 
bank  notes,  etc.,  not  in  excess  oC  $5,000,  If 
feloniously  abstracted  from  appellees'  safe. 
It  was  further  alleged  that  a  loss  did  occur 
by  burglary,  and  that  appellees  had  complied 
with  all  the  provisions  of  the  policy,  but  that 
appellant  refused  to  pay  the  loss.  Judgment 
was  sought  for  the  amount  of  the  loss,  ap- 
proximating $3300,  together  with  12  per 
cent  on  the  amount  of  the  loss  as  damages, 
and  together  with  ?500  attorney's  fees;  the 
right  to  recover  the  last  two  items  being  bas- 
ed upon  the  provisions  of  article  4746,  R.  S. 
1911. 

Appellant  admitted  the  issuance  of  the 
policy  of  Insurance,  denied  any  knowledge 
of  a  character  sufflclent  upon  which  to  base 
any  belief  concerning  the  burglary  and  con- 
sequent loss  and  damage,  but  specifically 
charged  as  defensive  matter  that  appellees 
had  breached  certain  warranties  In  the  imU- 
cy,  and  made  certain  false  representations 
concerning  the  safe  kept  by  appellees  In  their 
banking  house,  which  would  reduce  the 
amount  of  appellant's  liability,  it  being  pro- 
vided by  said  policy  that  in  case  of  misstate- 
ment In  the  description  of  safe,  eta,  the  poli- 
cy should  not  be  forfeited,  but  that  appellant 
would  in  case  of  loss  pay  the  amount  only 
which  the  premium  actually  paid  would  have 
purchased  at  the  rate  charged  by  the  appel- 
lant for  the  actual  hazard.  The  defenses 
referred  to  generally  above  were  pleaded 
^pedfically  by  appellant  as  follows: 

(1)  That  the  plalntUFs  warranted  that  the 
price  paid  for  safe  by  present  owner  was 
$500,  and  that  the  warranty  was  breached. 
In  that  the  plaintiffs  were  not  the  owners 
of  the  safe,  and  had  not  paid  either  $500  or 
any  sum  therefor. 

(2)  That  the  plaintUTs  warranted  that  "the 
safe  proper  Is  fire  and  burglar  proof;  that 
"fire  and  burglar  proof,"  as  so  used,  was  de- 
fined in  the  policy  to  mean  "that  class  of 
safe  or  vault  so  designated  by  safe  manufac- 
turers to  denote  construction  intended  to  pro- 
tect against  loss  by  fire  and  burglary" ;  that, 
in  fact,  the  safe  was  not  of  such  class,  and 
was  known  by  the  plaintiffs  not  to  be  so. 

(3)  That  the  iwllcy  contained  a  provision 
authorizing  the  company  to  cancel  it  on  five 
day^  notice  on  return  of  unearned  premium ; 
that  after  the  policy  bad  been  delivered  by  it 
to  Hie  plaintiffs  and  accepted  by  the  plaln- 
ttfllB,  to  wit,  on  September  21,  1910,  Its  gen- 


eral agents  wrote  to  the  plaintiffs  a  letter  as 
follows: 

"Recently  we  executed  the  above  policy  cov- 
erisx  yoar  bank,  but  the  home  ofSce  has  asked 
us  for  a  little  additional  description  of  your 
safe.  Will  you  please  tell  ua  whether  the  outer 
door  of  your  safe  is  reputed  of  solid  steel  con- 
struction to  resist  burglary,  or  if  it  is  simply 
of  iron  cases  with  concrete  filling." 

And  the  plaintiffs  replied: 

"Replyine  to  your  inquiry  of  the  21et  Inst, 
will  state  that  the  outer  doors  of  our  bank  safe 
at  this  place  are  of  solid  steel  construction  four 
and  one-half  inches  thick," 

That,  in  fiict,  the  outer  doors  were  Iron 
cases  with  concrete  filling,  and  that,  tf  the 
company  had  known  this  fact,  it  would  have 
canceled  the  policy. 

In  response  to  the  foregoing  pleas  appel- 
lees pleaded  certain  facts,  not  necessary  to 
enumerate,  but  which  will  be  referred  to  In 
our  discussion  of  the  issues  when  necessary. 

There  was  trial  by  Jury,  to  whom  the  case 
was  submitted  on  special  issues  of  fact.  Up- 
on the  findings  of  the  Jury  Judgment  was 
rendered  for  appellees,  the  court  refusing  to 
allow  the  damages  and  attorneys'  fees.  From 
the  Judgment  appellant  has  appealed,  and 
appellees  file  a  cross-assignment  challenging 
the  court's  action  concerning  the  damages 
and  attorney's  fees. 

The  facts  necessary  to  a  disposition  of  the 
appeal  are  that  appellant  did  issue  to  appel- 
lees, who  were  bankers  in  the  town  of  Wll- 
mer, Tez.,  a  policy  of  Insurance  by  which 
appellant  agreed  to  indemnify  appellees 
against  direct  loss  by  burglary  of  money,  bul- 
lion, bank  notes,  etc.,  to  the  extent  of  $5,000, 
which  might  be  feloniously  abstracted  from 
appellees'  safe  and  their  other  office  furni- 
ture, fixtures,  etc.  The  poUcy  issued  to  ap- 
pellees was  not  based  upon  a  written  appli- 
cation made  therefor  by  appellees.  One  C. 
B.  Rea,  of  Lancaster,  solicited  appellees  to 
take  the  insurance,  and  after  appellees  agreed 
to  take  the  insurance  Rea  offered  the  busi- 
ness to  the  general  agency  of  appellant  in 
Dallas,  where  it  was  accepted,  and  the  policy 
prepared  and  delivered  to  Rea,  who  made  all 
representations  of  fact  upon  which  the  policy 
was  issued,  and  who  in  turn  delivered  it  to 
appellees.  The  policy  was  issued  August  25, 
1910.  Thereafter  C.  H.  Verschoyle,  appel- 
lant's general  agent  at  Dallas,  wrote  and 
forwarded  to  appellees  the  following  letter: 

"Dallas,  Texas,  September  21,  1910. 
"White  Banking  Company,  Wilraer,  Texas. 
"In  re  Burglar  Policy  No.  BB340. 

"Recently  we  executed  the  above  policy  covers 
ing  your  bank,  and  the  home  office  has  asked  us 
for  some  little  additional  description  of  your 
safe.  Will  you  please  advise  us  whether  the 
outer  door  of  your  safe  is  reputed  of  solid  steel 
construction  to  resist  burglars,  or  is  it  simply 
of  iron  casing  with  concrete  filling.  Kindly 
favor  us  with  an  early  reply, 
"lours  Very  truly, 

"O.  H.  Verschoyle  4  Co., 

"Oeneral  Agents." 
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To  fbe  foregoing  the  following  reply  was 
received: 

"WUmer,  Texas,  September  22nd,  1910. 
"O.  H.  Verscboyle  «  Co.,  Dallas,  Texas: 

"Replyine  to  your-  inquiry  of  the  2l8t  inst, 
will  state  tnat  the  outer  doors  of  our  bank  safe 
at  this  place  are  of  solid  steel  construction, 
four  and  one-half  inches  thick.  If  we  can  be 
of  further  service  to  yon,  kindly  command  us. 
"Yours  very  truly, 

"White  4  Co., 

"Carl  Tygert,  CasUet." 

Subsequent  to  the  foregoing  appellees  did 
suffer  a  loss  by  burglary  approximating  $3,- 
300,  which  appellant  refused  to  pay.  In  the 
policy  were  certain  conditions  which  the  par- 
ties agreed  should  be  conditions  precedent  to 
any  recovery  by  appellees  under  the  policy, 
among  such  conditions  being  the  following: 

"(b)  'Fire  and  burglar  proof,'  as  used  in  this 
policy,  shall  be  deemed  to  mean  that  class  of 
safe  or  vault  so  designated  by  safe  manufac- 
turers to  denote  construction  intended  to  pro- 
tect against  loss  by  fire  and  burglary. 

"(c)  In  case  of  misstatement  in  description 
of  safe,  vault,  or  protective  appliances,  or 
failure  to  maintain  watchman  service  as  describ- 
ed in  the  warranties  of  this  policy,  the  insur- 
ance hereunder  shall  not  be  forfeited^  but  the 
company  shall  pay  the  amount  of  indemnity 
which  the  premium  would  have  purchased  at  the 
rate  charged  by  the  company  for  the  actual 
hazard." 

Certain  Information  furnished  by  appellees 
and  made  In  ttie  form  of  statements  of  fact 
was  contained  In  the  policy,  which  was  war- 
ranted by  appellees  to  be  true,  and  among 
which  statements  were  the  following:  (1) 
The  safe  proper  Is  fire  and  burglar  proof  (L 
e.,  fireproof  with  steel  lining  and  exposed 
bolt  work — steel) ;  (2)  thickness  of  outer  bur- 
glar proof  door,  exclusive  of  bolt  work.  Is  four 
Inches;  (3)  safe  was  purchased  secondhand 
August,  1910 ;  (4)  price  paid  for  safe  by  pres- 
ent owner  was  |500.  The  safe  was  burglar- 
ized in  the  early  morning  of  February  15, 
1913.  Entry  was  effected  by  forcing  the  safe 
open  or  apart  by  some  character  of  explosive. 
Verschoyle,  appellant's  general  agent,  was 
Informed  of  the  burglary  promptly,  and  pro- 
ceeded to  WUmer,  arriving  there  about  8  or 
9  o'clock  of  the  morning  of  the  burglary.  He 
lnsi>ected  the  safe  and  the  premises  and  ex- 
amined and  checked  the  books,  counted  the 
cash,  and  said  everything  was  satisfactory, 
and  Informed  appellees  that  as  soon  as  he 
could  prepare  proof  of  loss,  which  would  be 
the  following  Saturday,  and  appellees  could 
sign  same,  the  loss  would  be  paid.  Ver- 
schoyle, In  effect,  admitted  the  promise  to  pay, 
but  said  that  the  promise  was  made  upon 
the  assumption  that  everything  was,  in  fact, 
satisfactory,  and  because  the  conditions  of 
the  policy,  upon  which  liability  was  after- 
wards denied,  did  not  occur  to  him,  although 
he  examined  the  safe  while  adjusting  the 
loss,  and  saw  that  It  was  not  as  represented 
In  the  policy.  Returning  to  Dallas,  Ver- 
schoyle examined  his  records  and  prepared 
and  forwarded  proofs  of  loss  to  appellees  for 
the  amount  of  the  adjustment  for  appellees' 


signature.  In  the  meanwhile  Verschoyle 
gathered  portions  of  the  safe  and  some  of  the 
sliver  left  by  the  burglars  and  placed  them  in 
a  display  window  In  a  building  on  <Hie  of  the 
principal  streets  of  Dallas,  accompanied  by 
the  following  placard: 

"Burglars. 

"Pieces  of  Safe  of  White  Banking  Company, 

"Blown  at  Wilmer,  Texas. 

"Burglary  February  loth,  3  a.  m. 

"Loss  adjusted  February  IStb,  11:30  a.  m. 

"^tna  Accident  &  Liability  Company, 

"C.  H.  Verschoyle  &  Co." 

It  was  shown  at  the  trial  practically  with- 
out  dispute  that  the  safe  installed  in  appel- 
lees' bank  was  that  class  of  safe  designated 
generally  by  safe  manufacturers  as  a  fire  and 
burglar  proof  safe.  The  safe,  however,  while 
fireproof,  did  not  have  steel  lining  and  expos- 
ed bolt  work,  nor  was  the  thickness  of  the 
outer  door,  exclusive  of  bolt  work,  four  Inch- 
es. The  character  of  the  safe  was  known 
to  Rea  when  he  solicited  the  Insurance  from 
appellees.  Rea  claims  to  have  Imparted  hla 
knowledge  to  Verschoyle,  which  Verschoyle 
denied.  Appellant  declined  to  pay  the 
amount  demanded  by  appellees  for  the  rea- 
sons set  forth  In  Its  answer,  but  did  offer 
to  pay  the  amount  It  would  have  been  liable 
for  under  the  amount  of  premium  paid,  bas- 
ed on  the  alleged  actual  hazard. 

Many  issues  of  fact  were  submitted  to  the 
Jury,  and  we  have  carefully  analyzed  them 
with  reference  to  the  issues  to  which  they  re- 
late. The  findings  are  supported  by  the  evi- 
dence, and  will  supply  any  facts  omitted  by 
us.  These  findings.  In  our  own  language  are: 
(1)  That  the  safe  which  was  burglarized  was 
that  class  of  safe  designated  by  manufactur- 
ers as  "fire  and  burglar  proof,"  but  It  did  not 
have  steel  lining  and  exposed  steel  bolt  work ; 
nor  did  It  have  an  outer  door  four  Inches 
thick,  exclusive  of  bolt  work;  (2)  that  the 
difference  In  the  specifications  contained  In 
the  policy  and  those  of  the  safe  actually  in 
use  was  not  material  to  the  risk;  (3)  that 
they  did  not  know  who  owned  the  safe,  but 
that  ownership  was  also  Immaterial  to  the 
risk;  (4)  that  Rea,  who  s<dlcited  the  insur- 
ance from  appellees,  knew  the  exact  charac- 
ter of  the  safe  when  the  policy  was  Issued, 
but  that  Verschoyle,  appellant's  general 
agent,  did  not;  (5)  that  Verschoyle,  appel- 
lant's general  agent,  had  he  known  that  Ty- 
gert  misstated  the  character  of  the  safe  when 
Verschoyle  inquired  about  it,  would  have  can- 
celed the  policy ;  (6)  that  Tygert  did  not  have 
the  authority  to  speak  for  appellees  concern- 
ing the  safe,  and  did  not  consult  them,  and 
was  but  giving  his  opinion  In  that  respect; 
(7)  that  Verschoyle,  after  inspecting  the  aafe 
after  the  loss,  and  ascertaining  Its  character, 
admitted  liability  on  the  poUcy  and  promised 
payment. 

It  is  first  asserted  as  a  proposition  under 
several  assignments  of  error  that  the  trial 
court  should  have  granted  appellant  a  new 
trial,  because  the  findings  of  the  jury  are  so 
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conflicting  and  contradictory  tbat  they  do  not 
sustain  tbe  Judgmott  of  the  court  entered 
thereon. 

[1  ]  In  connection  with  the  proposition  thos 
stated  we  will  discuss  Its  application  to  the 
first   issue    raised   in   appellant's   pleading. 
This  Issue  Is  that  appellees,  by  a  misstate- 
ment of  fact,  breached  the  warranty  In  the 
policy  to  the  effect  tliat  the  "price  paid  for 
[the]  safe  by  present  owner  was  $500,"  while 
It  was  shown  by  the  evidence  that  appellees 
not  only  did  not  pay  $500  for  the  safe,  but 
did  not  own  same,  and  tbat  as  a  result  the 
amount  recoverable  was  reduced  In  accord- 
ance with  other  provisions  of  the  policy  here- 
in noted.    As  bearing  on  this  issue,  the  Jury 
foond  that  from  the  evidence  they  did  not 
know  whether  tbe  owner  of  the  safe  paid 
$600  for  It  at  the  date  of  the  issuance  of  the 
poUcy  or  not,  but  that.  If  the  then  owner  did 
not  pay  so  much  for  It,  such  fact  was  imma- 
terial to  the  risk.    It  was  In  evidence  as  an 
undisputed  fact  that  at  the  time  the  policy 
was  Issued  appellees  were  lessees  of  the  safe, 
and  W.  D.  Blnlr,  a  dealer  In  safes,  was  the 
owner.   The  policy  seems  to  contemplate  that 
ownership  may  be  In  the  assured  or  another, 
since  It  agrees  to  Indemnify  the  owner  against 
loss  to  the  safe,  etc.,  "to  the  extent  of  the 
assured's  interest  or  his  liability  as  tenant," 
and  appellees  did  agree  with  Blair  to  Insure 
tbe  safe.     Blair  received  the  safe  from  a 
cnstomer  in  part  payment  of  another  safe, 
and  was  nnable  to  say  what  he  allowed  for 
it,  though  he  thought  about  $250.    There  was 
no  evidence  Introduced  by  appellant  tending 
to  show  wherein  the  price  paid  for  the  safe 
by  tbe  owner  was  material  to  the  risk  assum- 
ed   by    appellant      Article    4947,    Vernon's 
Sayles'  Stats.  1914,  provides.  In  effect,  that 
any  provision  In  a  policy  of  Insurance  that 
statements  therein  made,  if  untrue  or  false, 
shall  render  the  contract  of  insurance  void 
or  voidable,  shall  be  without  effect,  and  con- 
stitute no  defense  to  any  suit  thereon,  "un- 
less it  be  shown  upon  the  trial .  thereof  tbat 
tbe  matter  or  thing  misrepresented  was  ma- 
terial to  the  risk  or  actually  contributed  to 
tbe  contingency  or  event  on  which  said  pol- 
icy became  due  and  payable  and  whether  It 
was  material  and  so  contributed  In  any  case 
sball  t>e  a  question  of  fact  to  be  determined 
by  the  court  or  jury  trying  such  case."    This 
statute  clearly  places  upon  the  litigant  who 
alleges  a  breach  of  tbe  contract  by  misstate- 
ment or   misrepresentation   tbe   burden    of 
abowlng  that  the  "matter  or  thing  misrep- 
resented was  material  to  the  risk  or  actually 
oontilbuted"  thereto.    No  such  showing  was 
made,  and,  while  the  Jury  found  the  price 
paid  for  tbe  safe  was  not  material  to  the 
rlab,  we  think  tbe  finding  under  the  statute 
was   unneoessary,  since,  in  the  absence  of 
proof  showing  tbe  materiality  of  the  provl- 
sion,   it  is,  as  matter  of  law.  Immaterial. 
Tbe  article  of  tbe  statute  is  plain  and  unam- 
Msaoiu,  and  applies  to  every  cliaracter  of 


Insurance.  Scottish  Union  Be  National  Insur- 
ance Co.  ▼.  Wade,  127  S.  W.  1186.  Hence  tbe 
undisputed  facts  that  appellees  were  not  tbe 
owners  of  the  safe  and  the  failure  of  the 
Jury  to  find  the  price  paid  for  tbe  safe  by 
Blair  when  he  acquired  It  do  not,  in  view  of 
the  statute,  present  such  conflicts  and  con- 
tradictions as  prevent  a  valid  judgment 
thereon.  These  facts,  however  tme,  consti- 
tuted no  defense  to  tbe  suit  in  tbe  absence  of 
a  showing  that  they  in  some  manner  ccmtrlb- 
uted  to  the  loss  or  were  material  to  tbe  risk. 

[2]  Under  the  proposition  Just  stated  it  is 
further  urged  that  the  findings  of  the  jury 
on  appellant's  second  defense  pleaded  are 
also  so  conflicting  and  contradictory  that  they 
will  not  sustain  the  Judgment  of  the  court. 
This  defense,  which  we  hare  stated  in  full  at 
another  place  in  this  opinion,  was  that  ap- 
pellant was  not  liable  because  appellees  had 
breached  tbe  warranty  in  the  policy  that  "the 
safe  proper  is  fire  and  burglar  proof,"  and 
which  warranty  was  defined  at  another  place 
in  tbe  policy  to  mean  "that  class  of  safe  or 
vault  so  designated  by  safe  manufacturers 
to  denote  construction  intended  to  protect 
against  loss  by  fire  and  burglary."  Tbe  find- 
ings of  tbe  Jury  on  the  issue  thus  presented, 
as  shown  in  our  statement  of  the  case,  is  tliat 
the  safe  was  that  class  of  safe  designated 
by  manufacturers  as  fire  and  burglar  proof. 
Thus  It  is  seen  that  the  Jury  found,  as  matter 
of  fact,  that  the  safe  was  exactly  the  kind  of 
safe  defined  in  appellant's  policy,  and  of  tbe 
kind  specifically  pleaded  by  appellee  as  hav- 
ing been  warranted.  But,  as  further  matter 
of  fact,  the  policy  provided  in  another  war- 
ranty, in  further  definition  of  a  fire  and  bur- 
glar proof  safe,  that  it  should  have  steel 
lining  and  exposed  steel  bolt  work,  with  an 
outer  door  4  inches  tblck,  exclusive  of  bolt 
work.  A. reference  to  the  pleading  of  appel- 
lant, however,  will  show  that  it  did  not  plead 
that  portion  of  the  -warranty  just  quoted,  and 
did  not  rely  upon  the  same  as  a  defense 
though  for  some  reason  the  evidence  on  that 
issue  was  submitted  to  the  jury,  and  the  jury 
found  that  appellant's  safe  did  not  meet  the 
specifications  last  enumerated.  We  conclude, 
however,  that  such  findings  afford  no  reason 
why  the  Judgment  should  have  been  set  aside, 
even  though  in  conflict  with  the  findings  up- 
on the  warranty  actually  set  up  in  tbe 
pleading.  It  would  be  useless  for  us  to  dis- 
cuss or  cite  authorities  in  support  of  tbe 
long-settled  rule  that  evidence  developed  up- 
on trial  In  support  of  Issues  of  fact  not  made 
by  the  pleading  should  not  be  referred  to  tbe 
Jury  for  their  findings  thereon.  When  such 
issues  of  fact  are  submitted  when  not  raised 
by  the  pleading,  the  Jury's  conclusions  there- 
on may  and  should  be  ignored  by  the  trial 
court,  and  will  be  by  this  court.  ' 

[3]  Under  the  proposition  originally  stated 
it  is  further  urged  that  the  findings  of  the 
Jury  upon  the  Issues  presented  by  appellant's 
third  defense  are  so  conflicting  and  contnu 
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dlctory  that  the  court's  judgment  cannot  be 
sustained.  Appellant's  third  defense  Is  that 
it  would  have  canceled  the  xwlicy  before  the 
burglary,  as  it  had  the  right  to  do  upon  Ave 
daj's'  notice  to  the  assured  and  a  retnrn  of 
the  unearned  premium,  had  appellees'  cashier 
truthfully  answered  appellant's  agent's  letter 
Inquiring  of  the  character  of  their  safe.  As 
shown  at  another  place  In  this  opinion,  Carl 
Tygert,  appellees'  cashier,  purporting  to  act 
for  appellees,  did,  in  answer  to  a  query  from 
appellant's  general  agent  as  to  whether  the 
outer  door  of  appellees'  safe  was  reputed  to  be 
of  solid  steel,  reply  that  It  was  of  solid  steel 
4%  inches  thick.  The  Jury  found  in  response 
to  appropriate  questions  that  the  safe  door 
was  not  of  solid  steel  4^  Inches  thick,  and 
that,  if  Verschoyle,  appellant's  general  agent, 
had  known  the  real  character  of  the  safe,  or 
had  known  that  Tygert  misstated  its  true 
character.  In  responding  to  Verschoyle's  let- 
ter, Verschoyle  would,  under  the  provision  of 
the  policy  authorising  him  to  do  so,  hare  can- 
celed the  insurance  and  returned  the  unearn- 
ed premium.  Bearing  on  the  issue,  it  la  to 
be  remembered  that  the  letter  inquiring  con- 
cerning the  safe  and  Tygert's  answer  thereto 
were  both  written  after  the  Issuanoe  and  de- 
livery of  the  policy.  It  is  thus  obvious  that 
the  findings  of  the  Jury  in  the  reepccta  stated 
are  conflicting.  But  it  Is  urged  that  such 
conflict  is  immaterial  as  matter  of  law,  for 
the  reason  that  after  the  policy  of  insurance 
was  issued  and  delivered  any  statements 
made  by  the  insured  to  the  company  in  good 
faith  in  response  to  the  company's  request  for 
information,  and  not  required  by  the  policy 
to  be  made,  cannot  affect  the  rights  of  the 
assured  thereunder,  unless  the  assured  agrees, 
for  considerations  other  than  those  originally 
inducing  the  Issuance  of  the  policy,  that  they 
shall  do  30.  The  principle  announced  is  a 
well-settled  rule  of  law,  and  Is  applicable  in 
all  respects  to  the  case  at  bar.  The  policy 
contains  no  provision  imposing  upon  the  as- 
sured the  duty  to  make  such  statements,  nor 
does  it  appear  from  the  evidence  that  any 
right,  privilege,  or  benefit  not  granted  by  the 
original  contract  of  Insurance  was  conferred 
upon  the  assured  in  consideration  of  the 
statement  requested  and  given  and  sought  to 
be  made  a  warranty  by  appellant.  As  we 
have  said,  the  policy  was  not  issued  upon  an 
application  by  the  assured,  but  was  issued  at 
the  request  of  C.  R.  Rea,  an  insurance  agent 
who  knew  the  true  character  or  specifications 
of  the  safe,  and  upon  whom  appellant  relied 
for  information  in' that  tespect.  Having  re- 
lied upon  the  statements  furnished  by  Rea, 
appellant,  as  against  appellees,  is  not  enti- 
tled after  loss  to  defeat  payment  by  showing 
that  the  statements  of  fact  contained  in  the 
policy  are  misstatements,  and  to  establish 
that  issue  by  statements  made  by  the  assur- 
ed after  the  policy  was  issued,  and  after  all 
concerned  had  finally  acted  and  adjusted 
their  respective  rights.    This  is  particularly 


true  when  the  request  for  information  oob- 
tains  no  warning  to  the  assured  that  such  in- 
formation may  be  used,  in  case  of  loss  to  de- 
feat payment,  without  affording  opportunity 
of  rearranging  same  to  meet  the  changed  con- 
dition, but,  on  the  contrary,  leaves  the  assur- 
ed in  fancied  security  until  a  loss  actually 
occurs.  The  rule  of  law  invoked  is  sustained 
in  Liverpool  &  London  &  Globo  Ins.  Ck>.  v. 
Stem,  29  S.  W.  678,  and  Fire  J.ta'a  of  Phila. 
V.  Bynum,  44  S.  W.  579.  In  the  case  last 
dted  it  is  said: 

"The  insurance  was  effected  without  a  writ- 
ten application.  We  think  that  when  plaintiff 
was  afterwards  asked  to  make  such  an  applica- 
tion, and  he  did  so,  it  did  not  relate  back  and 
become  a  part  of  the  original  contract  As 
we  have  stated,  it  might  ttave  become  the  basis 
of  a  new  contract,  for  the  continuance  of  the 
policy,  in  consideration  of  the  company's  not 
exercising  its  right  to  cancel,  but  this  was  not 
set  up  or  claimed.  "The  policy  went  into  force 
without  any  application.  The  signing  of  an  ap- 
plication afterwards,  containing  statements  of 
certain  facts,  cannot  be  said  to  have  induced 
the  issuance  of  the  policy  sued  on." 

The  editors  of  L.  R.  A.  state  the  rule  to  be 
that: 

"If  there  is  no  application,  or  if  the  answers 
are  written  in  the  application  by  the  agent  on 
his  own  knowledge  or  authority,  without  ques- 
tioning the  applicant,  or  if  some  of  the  ques- 
tions are  left  unanswered  in  the  application,  or 
the  answers  given  are  incomplete,  the  company 
is  generally  held  estopped  to  set  up  a  forfei- 
ture on  the  ground  of  falsity  of  such  answers 
as  are  written  by  its  agent,  or  on  the  ground 
of  failure  of  the  insured  to  answer  questions  ma- 
terial to  the  risk."  People's  E^re  Ins.  Ass'n 
v.  Goyne,  79  Ark.  318,  96  S.  W.  365,  9  Ann. 
Gas.  373,  16  L.  R.  A-  (N.  S.)  1180. 

See  note,  page  1243,  collating  and  anuotat- 
ing  cases  from  numerous  Jurisdictions.  The 
rule  Just  stated  is  of  peculiar  significance  in 
this  case  when  it  is  recalled  that  the  evidence 
shows  that  some  one  in  the  office  of  appel- 
lant, with  authority  bo  do  so,  prepared  and 
delivered  the  policy  to  C.  R.  Rea  without 
questioning  appellees  in  reference  thereto,  or 
demanding  an  apidication  from  them,  but 
acted  in  that  respect  wholly  upon  its  own 
knowledge  and  authority,  or  that  of  Rea. 

[4]  While  we  think  what  we  bare  Just  said 
is  conclusive  of  the  issue  under  discussion, 
at  the  same  time  we  think  that  the  Jury's 
finding  that  Tygert  was  without  actual  au- 
thority to  make  the  representation  that  be 
did  make  tn  the  letter  is  supported  by  the 
evidence,  and  that  the  evidence  further  sup- 
ports the  conclusion  of  law  on  our  part  that 
in  making  the  statements  he  did  Tygert  was 
not  acting  within  the  apparent  8coi>e  of  his 
authority.  Giving  to  the  position  of  cashier 
the  broadest  authority  fairly  Inferable  from 
the  term,  It  would  not,  clearly,  comprehend 
as  a  presumption  of  law  the  authority  to 
bind  his  principal  with  reference  to  the  spec- 
ifications or  other  details  of  the  construction 
of  a  safe  used  by  appellees  in  their  business, 
and  concerning  which  It  is  not  shown  that 
he  had  any  actual  knowledge  and  certainly 
ooncemlng  which  his  profession  or  the  ca* 
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padty  in  which  he  is  employed  imports  no 
knowledge. 

[S]  The  foregoing  reviews  speclflcally  the 
several  points  urged  by  the  appellant  In  sup- 
port of  the  pr<VK>8ition  that  the  findings 
of  the  Jury  are  so  conflicting  as  not  to  sup- 
port the  judgment  rendered  by  the  court 
thereon.  Counsel  for  appellees  presents  as  a 
further  connter  proposition  that  all  of  the 
claimed  conflicts  and  contradictions  urged  by 
appellant  are  wholly  immaterial  to  the  valid- 
ity of  the  Judgment  by  reason  of  the  fact 
that  appellant's  general  agent,  Yerschoyle, 
inspected  the  safe  Immediately  after  the  bur- 
glary, secured  the  details  of  Uie  construction 
and  character  of  the  safe,  and  thereafter 
promised  appellees  that  the  loss  would  be 
paid,  and,  as  an  Incident  to  such  adjustment, 
exhibited  a  placard  in  a  show  window  in  the 
dty  of  Dallas  announcing  that  the  loss  had 
occurred  February  15,  3  a.  m.  and  bad  been 
adjusted  the  same  day  at  11:30  a.  m.,  where- 
by appellees'  breach  of  any  warranty  con- 
tained in  the  policy  was,  as  matter  of  law, 
waived.  The  jury  found  the  facts  as  stated 
in  the  proposition,  and  the  finding  has  sup- 
port in  the  evidence.  The  rule  asserted  is 
abundantly  sustained  by  the  decisions  of  our 
appellate  courts,  and  a  discussion  of  the  rea- 
son for  the  rule  would  be  profitless,  and  for 
that  reason  we  content  ourselves  with  citing 
a  few  of  the  cases.  Georgia  Home  Ins.  Ca 
T.  Moriarty,  37  S.  W.  628;  German-Ameri- 
can Ins.  Ca  V.  Evants,  25  Tex.  Civ.  App.  300, 
61  S.  W.  536 ;  Couch  v.  Home  Protective  Fire 
Ins.  Co.,  32  Tex.  Civ.  App.  44,  73  S.  W.  1077 ; 
Co-operative  Ins.  Ass'n  ▼.  Ray,  138  S.  W. 
1122.  But  it  is  urged  by  appellant  that  the 
rale  stated  has  no  application,  because  it  is 
provided  in  the  policy  sued  on  that  "no  con- 
dition or  provision  of  tills  policy  shall  be 
waived,"  except  by  a  designated  officer  in  a 
designated  way.  The  iralicy  does  so  provide. 
Such  provision  does  not  affect  the  rule  in 
case  of  a  general  agent  with  such  authority 
as  Yerschoyle  had,  such  as  to  contract  for 
Insurance  and  issue  and  deliver  policies.  In 
Wagner  &  Chabot  v.  Insurance  Co.,  92  Tex. 
549,  50  S.  W.  569,  it  is  said  concerning  a 
clause  in  a  poUcy  that  none  of  its  provisions 
conld  be  waived  except  by  designated  offi- 
cers, and  then  in  writing,  just  as  appellant's 
policy  does,  that  "an  agent  who  has  the  pow- 
er to  make  the  contract  of  insurance,  to  Is- 
sue the  policy,  and,  in  fact,  exercise  the  high- 
est authority  which  the  law  confers  upon  the 
corporation,  stands  in  the  place  of  the  cor- 
poration itself,  and  that,  having  the  author- 
ity to  contract,  he,  no  more  tlian  the  corpo- 
ration, can  be  bound  to  place  his  contract  in 
writing  because  it  is  a  limitation  upon  the 
exercise  of  the  authority  conferred  upon 
Itlm."  See,  also.  Continental  Ins.  Co.  v.  Cum- 
mlnss,  98  Tex.  116,  81  S.  W.  705 ;  Sun  Life 
Ina.  Co.  V.  PhllUps,  70  B.  W.  603 ;  Continental 
Fire  Ass'n  r.  Norrls,  SO  Tex.  Civ.  App.  200, 
70  S.  W.  769;  Washington  Life  Ins.  Co.  v. 
Berwald,  72  S.  W.  440;  British  American 
AflBixr.  Ca  y.  Fiandsco,  128  S.  W.  1144 ;  Del- 


aware Ins.  Go.  y.  Hill,  127  S.  W.  283;  Co- 
operative Ins.  Ass'n  y.  Ray,  138  S.  W.  1122 ; 
Texas  Nat  Fire  Ins.  Co.  v.  White,  Blakeney 
&  FuUer  D.  G.  Co.,  166  S.  W.  118 ;  Western 
Assur.  Co.  y.  Hillyer-Dentsch-Jarratt  Co., 
167  S.  W.  816 ;  Commercial  Union  Assur.  Co. 
V.  Hill,  167  8.  W.  1095.  What  we  have  just 
said  applies  to  the  issnes  presented  by  appel- 
lant's proposition  under  fourth,  sixth,  thir- 
teenth, and  sixteenth  assignments  of  error, 
for  which  reason  that  proposlti<Hi  wiU  not  be 
discussed.  All  other  assignments  of  error 
contained  in  the  brief  present  in  different 
form  the  same  Issues  herein  discussed,  and 
for  that  reason  will  not  be  further  consid- 
ered. Finding  no  reversible  error  In  the  judg- 
ment of  the  trial  court.  It  Is  affirmed. 

[I]  Appellees  however,  in  the  court  below 
moved  the  court  to  allow  them  as  damages 
12  per  cent,  on  the  amount  of  the  judgment 
rendered,  and  $600  as  attorney's  fees,  agreed 
by  all  concerned  to  be  reasonable,  which  the 
court  refused  to  do.  The  action  of  the  court 
thus  stated  is  presented  by  a  cross-assign- 
ment of  error  which  it  Is  necessary  for  us  to 
discuss,  and  is  asserted  to  be  erroneous,  for 
the  reason  that  appellees  are  entitled  to  the 
damages  and  the  attorney's  fee  by  force  of 
article  4746,  R.  S.  1911.  This  article  pro- 
vides, in  substance,  that  12  per  cent,  on  the 
amount  of  the  loss  and  a  reasonable  attor- 
ney's fee  for  prosecuting  the  claim  against 
the  defaulting  comi>any  shall  be  paid  the  as- 
sured whenever  "the  life  insurance  company, 
or  life  and  accident,  health  and  accident,  or 
life,  health  and  accident  company  liable 
therefor  shall  fail  to  pay  the  same,"  etc.  In 
support  of  the  contention  it  is  urged  that  the 
purpose  of  the  Legislature  was  to  penalize 
every  company  the  name  of  which  Included 
the  words  "life,"  "health,"  or  "accident,"  or 
a  combination  of  two  or  more  of  the  words, 
regardless  of  whether  the  loss  was  on  some- 
thing other  than  life,  health,  or  accident  pol- 
icies. We  conclude  that  the  construction 
sought  to  be  placed  upon  the  statute  is  er- 
roneous. The  statute  did  not,  prior  to  1009, 
include  accident  companies.  In  that  year, 
however,  it  was  amended  In  order  to  meet 
the  rule  announced  In  Fidelity  &  Casualty 
Co.  of  New  York  v.  Dorough,  107  Fed.  389, 
46  C.  C.  A.  864,  afterwards  adopted  by  the 
appellate  courts  of  this  state  In  JEtna  Life 
Ins.  Co.  y.  Parker  &  Co.,  96  Tex.  287,  72  8. 
W.  168,  580,  621 ;  Id.,  30  Tex.  Cly.  App.  521, 
72  8.  W.  621.  In  Dorough's  Case  it  was 
ruled  that  the  statute  then  existing  which 
only  enumerated  life  or  health  insurance 
companies,  did  not,  in  the  legislative  mind, 
include  accident  companies.  8nch  conclusion 
was  based  largely  upon  other  provisions  of 
our  statutes  defining  life  or  health  insurance 
companies  and  accident  companies,  and 
which  definitions  are  now  to  be  found  in  ar- 
ticle 4724,  Vernon's  8ayles'  Stats.  1914,  with- 
out material  change,  if  any  at  all.  There  a 
"life  Insurance  company"  Is  defined  to  be  one 
which  agrees  to  pay  a  sum  of  money  "condl- 
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tloned  on  the  continuance  or  cessation  of 
human  life  or  •  •  •  for  the  payment  of 
endowments  or  annuities."  A  "health  insur- 
ance company"  is  there  defined  to  be  one 
which  agrees  to  pay  a  sum  of  money  "uiwn 
loss  by  reason  of  disability  due  to  sickness  or 
ill  health."  And  an  "accident  Insurance  com- 
pany" is  there  defined  to  be  one  that  agrees 
to  pay  a  sum  of  money  "upon  the  Injury, 
disablement  or  death  of  persons  resulting 
from  traveling  or  general  accidents  by  land 
or  water."  These  definitions  were  said  by 
the  court  in  the  case  cited  to  indicate  plainly 
a  distinction  between  accident  insurance  com- 
panies, on  the  one  hand,  and  health  and  life 
Insurance  companies,  on  the  other,  and  con- 
cluded for  that  reason  that  life  and  health 
Insurance  companies  did  not  Include  accident 
companies,  assigning  as  a  reason  that  each 
character  of  insurance  was  distinctive,  and 
the  purpose  of  the  statute  was  to  penalize  the 
companies,  not  as  such,  but  fbr  their  failure 
to  pay  losses  of  the  character  indicated  by 
the  words  used  and  as  defined  by  other  pro- 
visions of  the  statute.  The  policy  in  this 
case  agrees  to  Indemnify  appellees  against 
loss  to  property  by  burglary,  and  is  what  Is 
commonly  known  as  liability  Insurance.  The 
only  definition  found  In  our  statutes  defining 
liability  or  burglary  Insurance  is  article  4922, 
Vernon's  Sayles'  Stats.  1914,  which  is  a  part 
of  chapter  12,  authorizing  the  Incorporation 
of  mutual  companies  insuring  against  loss  by 
burglary,  etc.  Such  company  Is  there  said 
to  be  "any  Insurance  company  organized  un- 
der the  laws  of  this  state,  or  any  other  state, 
for  the  purpose  of  Insuring  against  loss  or 
damage  resulting  from  burglary  and  robbery, 
or  any  attempt  thereat,  and  securing  against 
the  loss  of  money  and  securities  In  course  of 
transportation.  •  »  • "  Further,  it  Is  the 
common  knowledge  of  all  that  burglary  insur- 
ance is  what  it  Is  defined  to  be  by  the  statute 
quoted.  Adopting,  then,  the  reasoning  in 
Dorough's  Case,  together  with  our  statutory 
definition  of  accident  insurance  companies, 
it  seems  clear  that  the  Legislature  did  not 
intend  that  companies  doing  a  liability  or 
burglary  Insurance  business  should  also  pay 
the  damages  and  attorney's  fees  upon  failure 
to  pay  such  loss  upon  demand.  The  fact  that 
appellant  was  doing  both  an  accident  and  bur- 
glary or  liability  business,  as  indicated  by  its 
name,  does  not,  as  urged  by  appellees,  have 
aity  bearing  upon  the  question.  It  is  the  dis- 
tinctive kind  of  losses  pointed  out  and  enu- 
merated by  the  statute  that  is  required  to  be 
paid  promptly,  and  not  every  kind  of  loss 
against  which  the  company  may  insure. 
Such  construction  would  result  In  palpably 
imfair  discriminations,  when  it  is  considered 
that  either  life,  health,  or  accident  companies 
might  engage  In  such  business  under  names 
not  indicating  the  class  of  insurance  Involved, 
and  yet  escape  the  penalty  Intended  particu- 
larly for  such  class. 
Finding  no  error  In  the  judgment  of  the 


court  as  presented  by  appellees'  cross-assign- 
ment, the  judgment  in  that  respect  la  also 
afSrmed. 
Afllrmed. 


INTKBNATIONAI/  &  G.  N.  BT.  OO.  t. 
FRANK  et  aL     (No.   5485.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  28,  1915.     Rehearing  Denied 

June  2,  1915.) 

1.  Cabbiebs  «=>228  —  Cabbiaoe  or  Live 
Stock— Actions — Evidjsncb. 

Evidence  held  sufficient  to  support  judg- 
ment against  a  railroad  company  for  damages 
for  injuries  to  live  stock  on  account  of  delay 
and  rough  handling. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
(Tent.  Big.  §§  957-900;   Dec.  Dig.  «=3228.] 

2.  Appeal  and  Erbob  9=>215— Pbesentatioh 
OF  Obounds  of  Rkvjkw  in  Coubt  Bkix>w — 
Necessity. 

Tinder  Acts  33d  Leg.  c.  59,  assignments 
complaining  of  errors  in  the  charge  cannot  be 
reviewed  where  no  objection  was  taken  below. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  1309-1314;  Dec.  Dig.  «=> 
216.] 

3.  Cabkdcbs  <S=3230  —  Cabbiaok  of  Livx 
Stock— Actions— Instbuction. 

In  an  action  against  a  carrier  for  Inju- 
ries to  cattle  caused  by  delay  and  rough  han- 
dling, where  the  carrier  asserted  that  the  stock 
suffered  because  of  their  weakness,  the  charge 
that  no  recovery  could  be  had  unless  the  dam- 
ages were  caused  by  the  carrier's  negligence  and 
not  the  weakness  of  the  cattle,  that  plalntUSs 
must  make  out  their  case  by  preponderance  of 
the  evidence  and  that  the  carrier  was  not  an  in- 
surer sufficiently  safeguarded  the  carrier's  in- 
terests. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  961,  962;   Dec.  Dig.  <3=»230.] 

Appeal  from  Falls  County  Court;  W.  EL 
Hunnlcutt,  Judge. 

Action  by  Max  and  Otto  Frank  against  the 
International  &  Great  Northern  Railway 
•Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.     Afilrmed. 

Neff  &  Taylor,  of  Waco,  for  appellant. 
Tom  Connally  and  Prentice  Oltorf,  both  of 
Marlln,  for  appellees. 

RICE,  J.  Appellees  brought  this  suit 
against  appellant  to  recover  damages  to  106 
head  of  cattle,  shipped  by  them  from  Grape- 
land  to  Marlln  over  appellant's  line  of  rail- 
way, alleging  negligent  delay  and  rough 
handling  en  route  as  the  basis  for  recovery. 
The  chief  defense  relied  upon  was  that  the 
stocK  In  question  were  poor,  weak,  and  una- 
ble to  stand  shipment  at  the  time  they  were 
delivered  to  appellant,  and  that  if  they  were 
damaged  in  the  manner  and  to  the  extent 
claimed,  such  damage  resulted  from  their 
said  condition.  There  was  a  jury  trial,  re- 
sulting In  a  judgment  in  behaK  of  appellees, 
from  which  this  appeal  is  prosecuted. 

[1]  The  first  assignment  complains  of  the 
refusal,  on  the  part  of  the  court  to  give  a 
peremptory  instruction  In  behalf  of  appel- 
lant, and  the  second  urges  that  the  verdict 
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of  the  Jury  is  contrary  to  the  evidence  In 
tbat  It  shows  that  the  damaged  condition  of 
the  cattle  on  arrival  at  Marlln  was  due  di- 
rectly and  proximately  to  their  weak  and  un- 
fit condition  for  shipment,  and  not  from  any 
rough  handling  or  negligent  delay  on  the  part 
of  appellant  We  think  both  of  these  assign- 
ments should  be  overruled.  While  there  was 
evidence  showing  that  the  cattle  were  poor 
and  weak  and  not  In  condition  to  ship,  still 
tliere  was  evidence  on  the  part  of  appellees 
that  they  were  not  too  poor  to  ship  and  were 
In  good  shipping  condition.  Besides  this, 
there  was  evidence  showing  a  delay  of  two 
days,  and  that  the  cattle  were  roughly  han- 
dled en  route,  from  which  they  sutlered  dam- 
age. It  appears  that  13  of  them  died  from 
the  effects  of  such  Ul  treatment,  and  tbat  the 
others  were  shrunken  and  drawn  and  great- 
ly reduced  in  value,  and  the  evidence  in  these 
respects  is  ample  to  sustain  the  Judgment. 
The  court  thereifore  did  not  err  in  refusing 
a  peremptory  instruction,  nor  in  refusing  to 
grant  a  new  trial. 

[2]  The  third  assignment  complains  of  the 
court's  charge  on  the  measure  of  damages. 
We  have  examined  the  charge  and  do  not  be- 
lieve tbat  it  is  subject  to  the  objection  urged ; 
but,  even  If  there  had  been  error,  appellant 
Is  not  entitled  to  a  reversal  on  this  account 
for  the  reason  that  an  inspection  of  the  bill 
discloses  that  no  objection  was  made  to  the 
charge  for  this  reason.  Therefore  it  must 
be  r^arded  as  waived.  See  Gen.  Laws  33d 
Leg.  p.  113 ;  also  Floegge  v.  Meyer,  172  S.  W. 
191,  decided  by  this  court  November  18, 
1914;  also  Insurance  Co.  v.  Rhoderlck,  164 
8.  W.  1068,  1060 ;  Gunter  v.  Merchant  et  al., 
172  S.  W.  191,  decided  by  this  court  Novem- 
ber 11,  1914;  Quanah  A.  P.  By.  Co.  v.  Gal- 
loway, 165  S.  W.  546;  Crow  v.  ChUdress, 
169  S.  W.  927.  Besides  this,  even  iif  the  ob- 
jection as  claimed  had  been  made,  it  would 
not  have  been  sufficiently  specific.  See  Pecos 
&  North  Texas  Ry.  Co.  v.  Grundy  et  al.,  171 
S.  W.  318,  where  it  is  held  that  a  similar  ob- 
jection to  the  one  in  question  did  not  suffi- 
ciently point  out  the  error  complained  of. 

[3]  The  fourth  assignment  complains  of 
the  charge  of  the  court  as  being  upon  the 
weight  of  the  evidence,  and  ttiat  it  assumes 
as  established  the  facts  that  are  disputed 
and  at  issue.  We  do  not  think  the  charge, 
when  taken  as  a  whole  and  in  connection 
with  the  special  charges  given,  is  subject  to 
the  complaint  made  against  it;  because  In 
the  mate  charge,  as  well  as  in  the  several 
special  Instructions  given  at  the  request  of 
appellant,  the  Jury  were  told  that  no  recov- 
ery could  be  had  by  plaintiffs  unless  the 
damages  claimed  resulted  from  the  negli- 
gence of  defendant.  They  were  also  told 
that  the  burden  was  upon  plaintiffs  to  make 
ont  their  case  by  a  preponderance  of  the  tes- 
timony, and  were  instructed  that  if  the  dam- 
ages resulted  from  the  poor  and  weak  condi- 
tion of  the  cattle,  no  recovery  could  be  had. 


They  were  also  told  that  appellant  was  not 
an  Insurer,  and  that  if  the  Jury  believed  that 
the  damaged  condition  of  the  cattle  on  ar- 
rival at  Marlln  was  caused  by  the  condition 
of  such  cattle  at  the  time  they  were  loaded 
at  Grapeland,  they  would  return  a  verdict 
for  the  defendant.  It  seems  to  us  that  the 
charge  in  this  respect  sufficiently  guarded 
the  rights  of  appellant. 

No  reversible  error  has  been  pointed  out, 
and  the  Judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 


OBDEB  OF  UNITED  COMMBBCIAL  TBAV. 
ELEBS  V.  SIMPSON.    (No.  7264.)t 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Ma;  1,  1915.    Behearing  Denied 

June  6,  1915.) 

1.  INSUBANCE  ®=>665  — Accident  iNStraANOs 
— ^Actions— Evidence. 

In  an  action  on  an  accident  policy,  evidence 
held  to  warrant  a  finding  that  deceased  met  his 
death  through  an  accident  contemplated  by  the 
terms  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  ©=» 
665.] 

2.  iNstJBANCB    <3=>668  —  Accident   Polici  — 
Actions— Question  fob  Jurt. 

In  an  action  on  an  accident  policy,  the 
question  of  the  cause  of  death  is  for  the  jury, 
where  no  one  witnessed  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1556,  1732-1770;  Deo.  Dig.  <S=» 
668.1 

3.  Insurance  «=»297— Acoidknt  Insurance 
—Representations. 

A  statement  by  insured  as  to  his  habits 
with  reference  to  intoxicants  must  be  construed 
as  to  bis  habits  at  the  time  of  the  application, 
not  before  or  after. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  {  676;   Dec.  Dig.  <g=s>297.] 

4.  Insurance  ^=>665— Accident  Insurance 
—Actions— Evidence. 

In  a  suit  on  an  accident  policy,  ^idence 
held  to  warrant  a  finding  that  insured's  state- 
ment that  he  did  not  use  intoxicating  liquors 
was  not  a  misrepresentation. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {|  1656,  1707-1728;  Dec.  Dig.  «=» 
605.] 

6.  Insurance  ^=>390— Accident  Insubancb 

—Defenses. 

Under  the  direct  provisions  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4948,  an  insur- 
ance company  cannot  defend  on  the  ground  of 
misrepresentations,  where  it  did  not,  within  90 
days  after  discovering  the  falsi^  ot  the  repre- 
sentations, give  notice  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |$  1037,  1038;  Dec.  Dig.  ®=>300.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  E.  B.  Muse,  Judge. 

Action  by  Bessie  Simpson  against  the  Or- 
der of  United  Commercial  Travelers.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Hariy  L,  Doud,  of  Columbus,  Ohio,  and 

Seay  &  Seay  and  Smith,  Robertson  &  Rob- 
ertson, all  of  Dallas,  for  appellant.  John  Ia 
Young  and  Thompson,  Knight,  Baker  &  Har- 
ris, all  of  Dallas,  for  appellee^ 

TALBOT,  J.  Tbe  appellee,  Mrs.  Bessie 
Simpson,  brought  this  suit  as  the  benefldary 
In  an  acxddent  policy  Issued  by  the  appellant 
to  her  deceased  husband,  John  H.  Simpson, 
to  recover  the  sum  of  $5,000,  the  face  value 
of  said  policy,  together  with  statutory  pen- 
alty of  12  i>er  cent  legal  Interest,  and  attor- 
ney's fees.  The  pleadings  setting  forth  the 
appellee's  alleged  cause  of  action  and  the  ap- 
pellant's defenses  are  full,  and  their  suffi- 
ciency not  questioned  on  this  appeal.  The 
case  was  submitted  to  a  jury  on  special  Is- 
sues, and  upon  their  findings  the  court  ren- 
dered Judgment  In  favor  of  the  plaintiff  for 
the  sum  of  $6,583,  the  principal  and  Interest 
of  the  policy,  and  in  favor  of  the  appellant 
on  the  claim  for  penalty  and  attorney's  fees. 
From  the  judgment  so  rendered  in  favor  of 
tbe  appellee,  the  appellant  prosecutes  this 
appeal. 

The  appellant,  under  the  contract  sued  on, 
was  liable  only  in  the  event  the  Insured, 
"through  external,  violent  and  accidental 
means,"  received  an  Injury,  "which  alone  and 
independent  of  all  other  causes"  occasioned 
his  "death  immediately  or  within  six  months 
from  the  happening  thereof,"  and  the  central 
question  presented  for  our  determination  by 
appellant's  assignments  of  error  is  whether 
the  facts  and  circumstances  in  evidence,  no 
one  having  witnessed  his  death,  were  suffi- 
cient to  take  the  case  to  the  jury  and  justify 
their  findings,  and  the  judgment  based  there- 
on, to  the  effect  that  the  death  of  the  de- 
ceased, John  H.  Simpson,  was  the  result 
solely  of  an  accident  as  contemplated  by  the 
terms  of  the  policy.  The  theory  of  the  ap- 
pellee is  "that  the  deceased  slipped  and  fell, 
dislocating  his  neck  and  rupturing  a  blood 
vessel  In  some  part  of  his  head,  causing  him 
to  bleed  from  a  pint  to  a  quart  of  blood, 
thereby  producing  his  death,"  whilst  that  of 
appellant  Is  "that  the  deceased  came  to  his 
death  from  heart  failure  brought  about  by 
alcoholic  poison,"  and,  further,  "that  the  evi- 
dence is  sufficient  to  show  how  the  deceased 
came  to  his  death,  and  that  it  is  but  a  con- 
jecture, a  guess,  a  supposition  unsupported 
by  evidence,  to  say  that  he  slipped  and  fell 
and  received  injuries  resulting  in  his  death.'' 

[1,2]  The  evidence  upon  which  a  decision 
of  the  question  turns  is  conflicting  in  some 
material  particulars,  but  sufficient  to  war- 
rant the  following  conclusions  of  fact:  The 
deceased,  for  several  days  prior  to  his  death, 
had  been  staying  at  the  St.  George  Hotel  in 
the  city  of  Dallas.  In  connection  with  the 
room  he  occupied  there  was  a  bath  and  toilet 
room.  This  bath  and  toilet  room  was  about 
three  feet  wide  and  about  four  or  five  feet 
long,  and  In  it  was  located  a  commode  and 
shower  bath.    The  back  of  the  commode  was 


practically  against,  or  very  near,  tbe  rear 
wall  of  the  room ;  its  right  side  was  a  little 
distance  from  one  of  the  side  walls;  Its 
front  was  about  three  feet,  or  probably  a 
little  more,  from  the  front  wall,  and  tbe 
shower  bath  was  to  the  left  of  the  commode, 
and  between  the  commode  and  the  other  side 
wall  of  the  room.  Above  the  commode  and 
attached  to  the  side  wall  of  the  room  was  a 
toilet  paper  rack.  The  floor  of  the  room  was 
composed  of  what  is  called  terazsa,  a  sub- 
stance smoother  and  slicker  than  Ule.  Tbe 
deceased  was  in  the  bathroom  at  the  time  of 
his  death,  and  had  Just  prior  thereto  been 
using  the  commode.  The  shower  bath  In 
the  room  at  the  time  was  defective,  and  wa- 
ter leaking  or  thrown  therefrom  caused  tbe 
floor  to  be  wet  and  very  slick.  The  deceased 
sometimes  drank  intoxicating  liquors  to  ex- 
cess, and  had  on  more  than  one  occasion  been 
treated  at  sanatoriums  for  acute  alcoholism. 
He  had  been  at  the  St  George  Hotel  In 
Dallas  10  or  12  days  Immediately  preceding 
his  death,  and  for  several  days  during  this 
time  he  was  under  the  care  of  a  physician 
and  nurse,  sobering  up  from  a  drunk.  While 
being  so  cared  for  bis  nurse  became  alarmed 
at  the  weak  condition  of  his  pulse  and  tele- 
phoned to  the  physician  treating  him  bis 
condition,  and  asked  him  what  he  should  do. 
The  physician  advised  the  giving  of  heart 
stimulants,  which  was  done,  and  the  prac- 
tically normal  action  of  tbe  heart  and  pulse 
was  thereby  restored.  On  the  eighth  day  of 
the  treatment  of  the  deceased  the  attending 
physician  discharged  him  as  being  sober  and 
well,  and  for  four  days  immediately  pre- 
ceding his  death  the  deceased  had  been 
sober.  The  deceased  was  about  5  feet  and 
8  inches  tall  and  weighed  about  140  pounds. 
On  the  morning  of  the  12th  day  of  Decem- 
ber, 1012,  the  body  of  the  deceased  was 
found  In  the  bath  and  toilet  room.  He  had 
evidently  died  some  time  during  the  previous 
night.  He  was  in  his  underclothes  and  bare- 
footed. He  was  lying  on  his  face  and  head, 
with  the  palm  of  one  hand  upon  the  floor, 
as  it  would  probably  have  been  had  he  at- 
tempted to  catch  himself  to  prevent  falling. 
His  body  was  in  an  arched  or  oval  position. 
His  head  was  against  the  front  wall  of  tbe 
bathroom  and  in  the  corner  formed  by  that 
wall  and  the  wall  on  the  right  side.  One 
foot  was  back  against  the  rear  wall  between 
the  commode  and  the  wall  of  the  room,  as  It 
probably  would  have  been  had  be.  slipped 
and  fallen  in  attempting  to  rise  from  tbe 
commode.  His  other  foot  was  against  the 
bottom  of  the  front  of  the  commode,  but  no 
other  part  of  his  body  touched  it  His  face 
was  bruised  and  mashed,  and  he  had  bled 
through  his  nose  from  a  pint  to  a  quart  of 
blood.  The  bleeding  Indicated  that  his  heart 
was  beating  after  his  fall,  and  tbe  heart  of 
a  man  dying  from  a  dislocated  neck  would 
probably  beat  about  one  minute  after  receiv- 
ing such  an  Injury.  The  deceased's  neck  was 
broken  at  tbe  point  where  the  atlas  and  axis 
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Join.  SqA  a  break  or  dislocation  could  be 
produced  only  by  a  "sudden  hard  fall."  If 
the  deceased  bad  died  of  heart  failure,  be 
would  probably  have  sank  gradually  down, 
and  would  not,  in  all  probability,  have  at- 
tempted to  catch  himself  with  his  hands. 
There  would  not,  is  all  probability,  be  suffl- 
(dent  violence  from  a  fall  occasioned  by  heart 
failure  to  have  produced  and  brought  about 
the  dislocation  of  the  deceased's  neck.  An 
autopsy,  performed  on  the  body  of  the  de- 
ceased fire  or  six  months  after  his  death 
and  burial  by  several  physicians,  revealed, 
according  to  their  testimony,  "some  diseased 
elements"  in  the  heart,  lungs,  and  brain, 
which,  in  their  opinion,  was  the  result  of 
alcoholic  poison  and  caused  his  death.  There 
was  other  substantial  testimony,  however, 
wlil<A  justifies  the  conclusion  that  the  con- 
dition of  the  deceased's  heart,  lungs,  and 
brain,  as  disclosed  by  the  autopsy,  could 
have  been  produced  by  a  violent  fall  which 
dislocated  his  neck  and  caused  him  to  bleed 
from  a  pint  to  a  quart  of  blood;  that  the 
condition  found  In  the  lungs  of  the  deceased 
was  Just  such  a  condition  as  might  be  expect- 
ed to  be  found  in  the  case  of  a  man  who  had 
died  as  a  result  of  a  dislocated  neck;  that 
disease  of  the  arterial  system  usually  ac- 
companies death  from  heart  trouble,  and  that 
the  arterial  system  of  the  deceased  was  not 
diseased;  that  there  were  no  adhesions  be- 
tween the  heart  and  the  membranes  around 
the  pericardium,  and  that  this  indicated  there 
was  nothing  wrong  with  that  part  of  the 
heart. 

The  Jury  found,  in  response  to  issues  sub- 
mitted to  them,  that  the  death  of  the  de- 
ceased was  not  due  to  heart  &ilure  pro- 
duced by  disease,  nor  to  a  diseased  condi- 
tion surrounding  the  heart ;  that  on  or  about 
the  12th  day  of  December,  1912,  the  deceased 
suffered  a  bodily  injury  which  left  visible 
marks  of  said  injury  upon  his  body ;  that  he 
accidentally  slipped  and  fell  and  dislocated 
his  neck,  and  that  his  death  was  caused  by 
such  ftill,  and  the  injuries  sustained  there- 
by. Independently  of  all  other  causes.  These 
findings  of  the  Jury  are  to  the  effect  that 
Jobs  H.  Simpson's  death  was  the  result  of 
bodily  injuries  rec^ved  through  external, 
violent,  and  accidental  means,  which,  inde- 
pendently of  all  other  causes,  occasioned  his 
deatb,  and  if  they  find  support  in  the  evi- 
dence the  liability  of  the  appellant,  under 
the  terms  of  its  policy,  is  thereby  established 
and  the  Judgment  rendered  In  favor  of  the 
appellee  should  not  be  disturbed,  unless  a 
Teversal  is  made  necessary  on  some  ground 
urged  other  than  the  Insufficiency  of  the  evi- 
dence. For  It  is  the  well-settled  rule  of  prac- 
tice In  this  state,  and  in  many  other  Jurls- 
dlctltma  for  that  matter,  that  when  the  evi- 
dence la  sufficient  to  authorize  the  submis- 
sion of  a  given  issue  to  the  Jury,  their 
d^ermlnatlon  of  it  is  binding  upon  the  appel- 
late court  The  fact  that  the  appellate  court, 
sitting  as  a  Jury,  might,  upon  the  same  evi- 


dence, reach  a  conclusion  different  from  that 
reached  by  the  Jury  does  not  change  tbe  rule. 
That  the  evidence  bearing  upon  the  issue 
here  in  question  was  of  the  character  Just 
referred  to  can  hardly  be  denied.  No  one 
witnessed  the  death  of  the  deceased,  but  its 
cause  was  a  question  of  fact  to  be  determin- 
ed from  all  the  relevant  facts  and  circum- 
stances disclosed  by  the  evidence,  and  these 
facts  and  circumstances  were  dearly  suffi- 
cient to  show,  and  Justify  the  Jury's  con- 
clusion, that  he  died  as  the  result  of  an  acci- 
dental tall  which  produced  a  dislocation  of 
his  neck.  United  Commercial  Travelers  v. 
Roth,  159  S.  W.  176;  Larkin  v.  Interstate 
Casualty  Co.,  43  App.  Div.  365,  60  N.  Y. 
Supp.  205 ;  Maryland  Casualty  Co.  v.  Burns, 
149  Ky.  550,  149  S.  W.  867;  Preferred  Ac- 
cident Ins.  Co.  V.  Barker,  93  Fed.  159,  35  C. 
C.  A.  250.  As  well  said  in  the  last  case 
cited: 

"lo  this  case,  as  in  many  others,  where  the 
body  of  insured  is  found,  and  no  one  has  wit- 
nessed the  death,  the  circumstances  and  sur- 
ronndinKS  are  tbe  only  evidence  that  can  be 
produced  to  determine  the  cause.  •  •  •  Such 
facts  must  be  snbmltted  to  the  jury  for  their 
consideration,  and  their  finding  thereon  is  final." 

Touching  the  Issue  of  whether  or  not  the 
deceased's  neck  was  broken,  two  physicians 
and  surgeons,  sent,  it  seems,  by  the  local  sec- 
retary of  the  appellant  to  view  the  body, 
testified  that  they  could  take  the  head  and 
place  it  against  the  back  between  the  scapu- 
lae; that  they  could  lay  the  ear  on  the  apex 
of  either  shoulder;  that  the  head  when  rais- 
ed from  Its  resting  place  and  released  would 
fall  loosely  about;  that  they  examined  the 
vertebrae  as  far  down  as  the  shoulder;  that 
there  was  a  separation  of  the  vertebra  or 
bones  at  tbe  point  where  the  atlas  and  axis 
Join;  that  they  could  lay  two  of  their  fin- 
gers in  the  opening  created  by  the  separa- 
tion of  tbe  atlas  and  axis ;  and  that  a  dislo- 
cation there  was  easily  detected.  To  the 
same  effect  on  this  issue  is  the  testimony  of 
the  Justice  of  the  peace,  who  held  a  coro- 
ner's Inquest  over  the  body  of  the  deceased, 
and  two  of  the  undertaker's  assistants,  who 
embalmed  and  prepared  the  body  for  burial. 
In  conflict  with  this  testimony  is  the  testi- 
mony of  the  physicians  who  performed  the 
autopsy  five  or  six  months  after  the  deatb  of 
the  deceased.  Their  testimony  is  to  the  ef- 
fect that  in  the  post  mortem  examination 
made  by  them  no  dislocation  of  the  deceas- 
ed's neck  was  found,  and  that  in  their  opin- 
ion his  neck  had  not  been  broken.  As  tend- 
ing to  show  that  these  physicians  were  mis- 
taken In  their  conclusion  that  the  neck  of 
the  deceased  had  not  been  dislocated,  appel- 
lee introduced  the  testimony  of  the  under- 
taker's assistants,  who  handled  and  prepared 
the  deceased's  body  for  burial,  to  the  effect — 
"that  before  embalming;  a  body  they  always  at- 
tempted to  reduce  and  correct  any  dislocation 
or  abnormality,  and  that  they  did  in  this  in- 
stance reduce  the  dislocation  and  place  the  ver* 
tebrse  of  the  deceased's  neck  in  their  proper 
alignment  before  embalming  it;    that  the  em- 
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balming  fluid  nsed  had  the  effect  of  hardening 
the  parts  and  holding  them  in  any  relation  in 
which  they  were  pla<xd  prior  to  the  process  of 
embalming." 

There  was  also  testimony  in  this  connec- 
tion by  the  physician  sent  by  tlie  secretary 
of  the  appellant  to  examine  the  body  of  the 
deceased,  to  the  effect  that  he  found  the  necic 
in  alignment;  that  he  easily  and  readUy  took 
it  out  of  alignment  and  determined  the  in- 
Jury,  and  thereafter  placed  It  back,  as  nearly 
as  possible,  la  perfect  alignment.  It  is  fur- 
ther Tery  plausibly  claimed  by  the  appellee 
that  the  testimony  of  the.  physicians  who 
I)erformed  the  autopsy  could  reasonably  be 
discarded  by  the  jury  as  unsatisfactory,  be- 
cause of  their  varying  statements  In  rela- 
tion to  the  same  matters  about  wlilcb  they 
were  interrogated.  Indeed,  it  is  pointed  out 
by  her  counsel  that  one  of  them  testified  that 
neither  he  nor  any  other  physician  could  de- 
termine what  caused  the  heart  to  fall,  what 
was  back  of  its  failure;  that  if  it  were  as- 
sumed as  a  fact  that  the  man  had  suffered  a 
dislocated  neck,  that  would  be  sufficient  to 
bare  produced  the  failure  of  the  heart.  An- 
other of  the  expert  physicians  testified  with 
equal  confidence  that  the  deceased  died  of 
heart  failure,  and  that  be  imew  and  could 
tell  from  an  examination  of  the  heart  alone 
that  the  heart  failure  was  the  initial,  sole, 
and  only  cause  of  his  death.  Another  intro- 
duced by  the  appellant  testified- that  he  did 
not  know  and  could  not  tell  that  the  man 
died  of  heart  failure,  and  did  not  know  that 
be  so  died,  while  another,  to  wit.  Dr.  Black, 
testified  that  after  the  autopsy  was  com- 
plete he  did  not  know  and  could  not  tell 
what  caused  his  death,  his  testimony  in  exact 
language  being  as  follows:  "1  do  not  know 
why  he  died,  or  how  he  died,  or  what  caus- 
ed his  death."  One  of  the  expert  physicians 
testified  that  there  was  a  tearing  of  the  brain 
tissue  and  Its  lining;  that  this  indicated  and 
conclusively  established  as  true  that  the  par- 
ty had  been  addicted  to  the  excessive  use  of 
alcoholic  liquors  fo^  many  years;  that  it 
could  not  come  from  any  other  cause  or  con- 
dition; another  testified  with  equal  confi- 
dence that  the  condition  was  normal;  an- 
other testified  tliat  it  indicated  no  appreci- 
able deviation  from  normal;  wlille  still  an- 
other testified  that  such  condition  could  have 
jbeen  produced  by  violent  trauma.  Dr.  Ter- 
rell, one  of  the  expert  physicians  of  appel- 
lant, testified,  among  other  things,  that: 

"A  man  dying  of  heart  trouble,  we  do  find,  as 
a  rule,  gross  disease  of  the  arterial  system. 
We  did  not  find  such  disease  in  this  case. 
*  •  •  Probably  half  of  the  men  of  42  who  have 
lived  an  active  life  would  show  something  ab- 
normal in  the  heart.  That  there  was  nothing 
about  the  heart  from  which  he  could  tell  wheth- 
er the  fall  preceded  the  failure  of  the  heart  or 
not.  *  *  *  If  I  assume  as  a  fact  that  the 
deceased  bad  fallen  on  the  hard  floor,  receiving 
a  dislocation  of  the  neck,  a  hemorrhage  of  a 
pint  of  blood  would  be  sunicient  to  cause  death. 
That  would  be  a  very  natural  explanation  of  it 
if  he  iiad  a  dislocation  of  the  neck.  *  *  * 
There   were   no  adhesions   between   the   heart 


and  the  membranes  around  the  pericardium 
which  indicated  that  there  was  nothing  wrong 
with  that  part  of  the  heart;  tiiat  the  heart  was 
not  diseased  to  that  extent.  «  «  •  The  con- 
ditions found  at  the  autopsy  indicated  that  the 
heart  did  not  stop  all  at  once.  •  •  •  The 
conditions  of  the  lungs  showed  that  the  heart 
did  not  collapse  all  at  once;  that  it  continued 
to  beat  probably  as  much  as  a  minute.  «  •  • 
In  an  ordinary  accident  which  kills  a  man  in- 
stantly the  heart  continues  for  probably  a  min- 
ute and  just  goes  on  and  produces  that  condition 
found  in  the  lungs  of.  the  deceased.  •  •  * 
When  a  man  dies  from  a  diedocated  neck  we 
would  expect  to  find  just  the  condition  that  he 
found  there  in  the  lungs  of  deceased.  •  •  • 
If  the  deceased  had  died  of  heart  failure  he 
would  just  sink  down,  just  gradually  sink  down. 
•  •  •  It  is  doubtiul  whether  he  would  en- 
deavor to  protect  himself.  *  •  •  x  would  not 
expect  an  ordinary  gradual  sinking  down  to  pro- 
duce a  dislocation,  but  would  expect  the  fall  to 
be  hard  and  sudden." 

On  the  other  hand,  the  appellant's  chief 
surgeon,  Dr.  Taylor,  testified,  among  other 
things,  that  It  would  be  impossible  for  a  man 
to  fall  from  a  commode  from  heart  failure 
and  produce  a  dislocation  of  the  neck;  that 
it  would  be  impossible  to  produce  it  from  a 
fall  of  two  or  three  feet;  that  there  would 
not  be  sufficient  force  back  of  the  fall  If 
the  fall  was  for  two  or  three  feet;  that  It 
would  require  extreme  violence  to  produce 
the  result.  So  that,  looking  to  all  the  evi- 
dence given  at  the  trial,  and  considering  the 
Inferences  that  the  Jury  could  legitimately 
and  reasonably  draw  therefrom,  we  bold  that 
it  is  sufficient  to  support  the  verdict  render- 
ed and  the  Judgment  based  thereon.  Al- 
though circumstantial,  It  did  not,  in  our  opin- 
ion, leave  the  determination  of  the  issue  as 
to  the  manner  and  cause  of  the  deceased's 
death  to  mere  speculation  and  conjecture. 
Nor  was  the  Jury  forced,  by  the  character  of 
evidence  introduced,  to  base  presumption  up- 
on presumption  in  order  to  reach  the  conclu- 
sion that  the  circumstances  surrounding  the 
death  of  the  deceased  were  consistent  with 
and  sufficient  to  establish  the  theory  of  the 
appellee  that  he  died  as  a  result  of  an  acci- 
dental fall,  which  produced  a  dislocation  of 
his  neck. 

[3,  4]  In  his  application  for  membership  in 
appellant's  association  the  deceased,  John 
H.  Simpson,  was  asked  the  following  ques- 
tion: "To  what  extent,  if  at  all,  do  you  use 
alcoholic  liquors,  morpUne,  cocaine,  chloral 
or  other  narcotics?"  To  which  be  answered, 
"No,"  and  the  appellant  contends  that  the 
trial  court  erred  in  refusing  its  special 
charge,  directing  the  Jury  to  return  a  verdict 
in  its  favor  because  the  uncontroverted  evi- 
dence shows  that  on  numerous  occasions 
prior  to  and  sutisequent  to  the  making  of 
said  answer,  the  deceased,  Simpson,  had  been 
intoxicated  to  an  extent  that  endangered  his 
life.    The  proposition  urged  is  that  in  an — 

"action  where  a  policy  of  insurance  is  based  up- 
on the  written  application  and  the  answers  to 
the  question  in  the  application  are  warranted  to 
be  true,  and  if  a  question  is  answered  falsely 
and  the  matter  inquired  about  is  shown  to  tie 
material  to  the  risk  and  actually  contributed  to 
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the  contingency  upon  which  the  policy  became 
liable,  there  is  no  liability  npon  the  part  of 
tbe  defendant  to  pay  a  policy  issued  under  such 
conditions,  and  a  verdict  and  judgment  render- 
ed in  favor  of  the  plaintiff  under  such  condi- 
tions are  contrary  to  the  law  and  the  evidence, 
and  should  be  set  aside." 

We  do  not  think  tbis  propositloa  sboald  be 
Bostained.  In  their  findings  upon  special  Is- 
Bues  subootitted  to  them  the  Jury  answered: 
(1)  That  tbe  deceased  made  no  false  state- 
ment or  misrepresentation  In  bis  application 
for  membership  in  appellant's  order  In  re- 
gard to  the  extent  of  his  use  of  alcoholic 
liquors;  (2)  that  a  misrepresentation  by 
the  said  Simpson,  if  any,  was  not  material 
to  the  risk,  and  did  not  contribute  thereto; 
and  (3)  that  appellant  did  not  notify  appellee 
of  such  defense  within  80  days  after  Its 
discovery.  These  findings  of  the  jury,  es- 
pecially the  first  and  third,  were  warranted 
by  the  evidence,  and  either  was  sufficient  to 
defeat  the  defense  to  which  It  related.  We 
agree  with  the  view  expressed  by  appellee 
that  tbe  question  and  answer  referred  to 
must  be  oonstraed  as  having  reference  to 
tbe  hatdt  and  custom  of  tbe  deceased,  Simp- 
son, at  the  time  he  signed  the  application  for 
membership  in  appellant's  association,  in  re- 
gard to  his  use  of  Intoxicating  liquors.  Na- 
tional Fraternity  t.  Karnes,  24  Tex.  Civ. 
App.  607,  60  S,  W.  676;  Northwestern  Mu- 
tual Life  Ins.  Ck).  t.  Bank,  122  U.  S.  501. 
7  Sup.  Ct  1221,  30  L.  Ed.  1100;  Columbia 
Ufe  Ins.  Co.  v.  Tousey,  162  Ky.  447,  153  S. 
W.  769;  Insurance  Co.  y.  Foley,  105  U.  S. 
350,  26  Ij.  Ed.  1056.  So  construed,  there  was 
DO  misrepresentation  of  the  extent  of  bis 
use  of  intoxicating  liquors.  The  proof  show- 
ed that  In  the  spring  preceding  the  applica- 
tion in  December,  1911,  the  deceased  was  In 
a  drunken  spree  upon  two  occasions,  and 
that  upon  one  occasion  In  the  year  1900  or 
1910,  be  was  under  the  Influence  of  Intoxi- 
cating liquors.  The  wife  of  the  deceased  tes- 
tified very  clearly  and  positively  to  the  effect 
that  from  the  spring  of  1911  until  the  spring 
of  1912  he  never  drank,  and  that  she  never 
had  a  physldan  with  him  on  that  account 
during  such  period ;  that  she  had  Dr.  Grlgs- 
by  with  blm  upon  one  occasion  in  tbe  spring 
of  1912,  and  Dr.  Swain  upon  one  occasion 
In  the  spring  of  1912;  that  Dr.  Grigsby  at- 
tended tbe  deceased  upon  one  other  occa- 
Blcm,  but  that  he  attended  him  for  bilious- 
ness, and  not  for  drink;  that  she  bad  Dr. 
Clay  with  him  twice  In  the  fall  of  1912,  and 
that  she  called  a  physician'  every  time  he 
began  to  drink,  in  order  to  st<^  his  drinking. 
This  testimony,  in  the  main,  was  corrobo- 
rated by  a  number  of  other  witnesses,  who 
vere  intimate  friends  and  associates  of  the 
deceased,  all  of  tbem  testifying  that  they 
were  with  him  upon  frequent  occasions; 
that  they  never  knew  of  his  drinking ;  that 
they  never  saw  or  beard  of  bis  being  under 
tbe  influence  of  liquor;  some  of  them  testi- 
fying that  he  bad,  upon  occasion,  declined  to 


drink  with  them,  stating  that  he  did  not 
drink.  Dr.  Clay  testified  In  this  connection 
as  follows: 

"His  history  was  that  he  occasionally  drank. 
He  told  me  that  he  did  not  really  care  for  the 
taste  of  liquor,  but  that  he  had  insomnia,  and 
he  got  to  where  he  could  not  sleep.  He  Imew 
that  whisky  would  make  him  sleep,  and  that 
nothing  else  seemed  to,  and  that  he  would  start 
to  taking  a  drink  to  get  rest,  and  the  first 
thing  he  knew  he  would  be  4runk." 

From  tbis  testimony  the  Jury  was  author- 
ized to  find,  as  they  did,  that  the  deceased 
made  no  misrepresentation  of  fact  in  tbe  an- 
swer under  consideration. 

[S]  Again,  article  4948  of  Vernon's  CItU 
Statutes  provides  that  in — 
"all  suits  brought  upon  insurance  contracts  or 
policies  hereafter  issued  or  contracted  for  in 
this  state,  no  defense  based  upon  misrepresenta- 
tions made  in  the  applications  for,  or  in  obtain- 
ing or  securing  the  said  contract,  shall  be  val- 
id, unless  the  defendant  shall  show  on  the  trial 
that,  within  a  reasonable  time  after  discover- 
ing the  falsity  of  the  misrepresentations  so 
made,  it  gave  notice  to  the  assured,  if  living, 
or,  it  dead,  to  the  owners  or  beneficiaries  of 
said  contract,  that  it  refused  to  be  bound  by  the 
contract  or  policy;  provided,  that  ninety  days 
shall  be  a  reasonable  time." 

Failure  to  give  the  notice  within  the  time 
here  prescribed  absolutely  bars  the  insur- 
ance company  from  defending  an  action  on 
the  policy  because  of  alleged  misrepresenta- 
tions (National  Life  Ass'n  v.  Hagelsteln,  156 
S.  W.  353) ;  and,  the  Jury  having  found,  up- 
on evidence  warranting  it,  that  appellant  had 
failed  to  give  such  notice.  It  oonld  not  suc- 
cessfully defend  this  action  on  the  ground 
that  the  deceased  had  misrepresented  in  bis 
applicatlan  for  membership  In  its  order  tbe 
extent  to  which  he  used  intoxicating  liquors. 

Believing  the  assignments  disclose  no  re- 
versible error,  tbe  Judgment  of  tbe  court  be- 
low Is  afl3rmed. 


HAMIIiTON    ▼.    FIREMAN'S    FOND    INS. 
CO.     (No,  6474.)t 

(Court  of  Civil  Appeals  of  Texas.    Austin, 
May  19,  1915.) 

1.  Abpkal  and  Ebbob  «s>l062  —  Review  — 

HARMT.T.S8  EbBOB. 

The  submission  of  a  question  which  was  an- 
swered in  such  a  manner  as  to  accord  with  de- 
fendant's contention  as  to  tbe  facts  is  not  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  {$  4212-4218;  Dec.  .Dig.  «=» 
1062.] 

2.  Tbiai.  9s>192  —  Instbuctions  —  Abstbaot 

iNSTBUCnONS. 

The  charge  may  assume  undisputed  facts. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  432-434;    Dec  Dig.  <S=3l92.] 

3.  Ihsubance  ^=»828— Ownebshif  of  Pbop- 
EBTT— Sale— What  Constitute. 

The  seller  of  an  automobile  sold  it,  re- 
serving title  to  secure  the  unpaid  purchase  mon- 
ey. He  also  retained  an  insurance  policy  for 
further  security-  Thereafter  tbe  buyer  mort- 
gaged land  to  the  seller,  receiving  a  few  hun- 
dred dollars  in  money  and  his  note  for  the  ^oe 
of  the  automobile.    Held  that,  ia  view  of  Kev. 


#S9For  other  cans  see  laraa  topta  and  KST-NVM BBR  In  all  Ker-NumiMNd  Dicwta  and  Indazw 
t  Writ  ol  error  peading  Is  Supreme  Court. 

Google 


Digitized  by ' 


>8' 


174 


177.  SODTHWDSTESRN  RiBPORTER 


CTex. 


St.  art  6654,  declaring  that  all  reservations 
ot  title  to  chattels  ,to  secure  the  purchase  mon- 
ey shall  be  held  chattel  mortgages,  there  was  an 
absolute  sale  with  reservation  of  a  chattel  mort- 
gage, and  hence  the  policy  on  the.  machine  was 
avoided,  as  it  declared  that  a  change  in  title 
should  invalidate  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  794-822,  825 ;   Dec.  Dig.  «=»328.] 

4.  INSUBAHCX  «=3282— Fi^  PoLiciKa— Invks- 
TIOATION. 

Where  a  policy  holder  stated  absolutely  that 
he  owned  the  automobile  destroyed,  the  insur- 
er is  not  bound  to  make  further  inquiries  to  as- 
certain whether  the  statement  is  true. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §$  601-635 ;    Dec  Dig.  «=»282.] 

6.  Insurance  ♦=»392— Fibe  Poucras— Waiv- 
es or  Bbbaoh  of  Condition. 

Where  the  agent  of  the  insurer  knew  that 
the  insured  sold  his  automobile,  but  reserved 
the  policy  as  security,  the  company's  failure  to 
cancel  the  policy  and  return  the  unearned  iire- 
mium  waived  a  condition  that  a  change  in  title 
should  avoid  it. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  fi  1041-1056,  1058-1070;  Dec.  Dig. 
«=>382.] 

6.  Appeal  and  Ebbob  «s>934— Review— Pbx- 

sukptions. 

Where  defendant  did  not  request  the  anb- 
mJision  of  an  issue  to  the  jury,  it  must,  in  sup- 
port of  the  judgment,  be  presumed  that  the 
trial  court  decided  such  issue  in  favor  of  plain- 
tiff, for  whom  it  rendered  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3777-3782;  Dec.  Dig.  «=» 
934.] 

Appeal  from  District  CSonrt,  Falls  Coun- 
ty; Richard  I.  Munroe,  Judge. 

Action  by  the  Fireman's  Fund  Insurance 
Company  against  J.  W.  Hamilton.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Spivey,  Bartlett  *  Carter,  of  Marlln,  for 
appellant.  Locke  &  Locke,  of  Dallas,  for  ap- 
pellee. 

Findings  of  Fact 

JENKINS,  J.  This  suit  was  brought  by 
appellee  to  recover  of  appellant  $1,000,  and 
interest,  alleged  to  have  been  collected  by 
means  of  fraudulent  misrepresentations  of 
loss  under  a  policy  of  insurance  on  an  auto- 
mobile. On  April  28,  1912,  appellee  issued  to 
appellant  a  policy  on  his  automobile  for  $1,- 
000  from  said  date  to  April  28,  1913.  The 
policy  contained,  among  other  things,  a  stip- 
ulation that  it  should  be  void  in  case  of  trans- 
fer or  termination  of  sole  ownership  by  the 
insured  or  any  change  of  the  nature  of  the 
insurable  Interest  of  the  insured  in  the  prop- 
erty by  sale  or  otherwise,  and  also  in  case 
the  car  should  be  used  in  carrying  passengers 
for  compensation.  In  June,  1912,  Rex  Mitch- 
ell was  negotiating  through  Ward  &  Phillips, 
of  Rosebud,  Tex.,  for  a  loan  of  $2,000  on  a 
tract  of  land  owned  by  him.  About  July  4th 
lie  made  known  the  fact  to  appellant  that  be 
expected  to  obtain  said  loon,  and  offered  ap- 
pellant $1,400  for  his  car,  which  he  expected 


to  pay  out  of  said  loan.  Appellant  sold 
Mitchell  the  car  for  that  amount,  taking  his 
note  therefor,  with  the  understanding  that 
the  title  to  the  car  was  to  remain  in  appel- 
lant until  the  note  was  paid.  On  the  bottom 
of  the  note  was  Indorsed  that  a  mortgage  was 
retained  on  the  car  to  secure  the  same.  Ap- 
pellant aUo  stated  to  Mitchell  that  he  would 
retain  the  insurance  policy  until  the  car  was 
paid  for.  The  car  was  turned  over  to  Mitch- 
ell at  this  time,  and  he  remained  in  posses- 
sion thereof  until  it  was  destroyed  by  fire, 
which  occurred  August  14,  1912.  About  tbe 
6th  of  August  appellant  ascertained  from 
Ward  that  Mitchell  had  beoi  unable  to  ob- 
tain the  loan.  Appellant  then  agreed  to  loan 
Mitchell  $2,000  on  his  land  and  take  his  note 
for  that  amount  and  deed  of  trust  on  the 
land  to  secure  the  same.  He  paid  MltcbeU 
$600  In  cash,  and  Mitchell  returned  to  appel- 
lant the  $1,400  note,  which  was  destroyed, 
Mitchell  retaining  the  car.  Shortly  after  this 
Ward  purchased  the  land  from  Mitchell 
agreeing  to  pay  him  $1,000  In  cash,  sell  him 
an  automobile,  and  assume  the  $2,000  mort- 
gage to  appellant.  The  automobile  was  deliv- 
ered by  Ward,  and  $800  of  the  cash  payment 
was  made,  $200  being  reserved  until  title  was 
shovyn  to  be  satisfactory.  The  title  was  sub- 
sequently accepted  by  Ward,  and  the  addi- 
tional cash  payment  was  made.  Mitchell 
used  the  car  while  he  was  In  possession  of 
the  same  for  purposes  of  hire.  On  August 
23d  A.  L.  Canfield,  the  adjuster  of  appellee, 
came  to  Rosebud,  where  appellant  Uved,  and 
informed  him  that  be  was  there  for  the  pur- 
pose of  adjusting  the  loss.  Appellant  told 
Canfleld  that  the  remains  of  the  car  were  at 
Cameron,  and  in  explanation  thereof  stated 
that  at  the  time  it  was  destroyed  it  was  be- 
ing driven  by  Rex  Mitchell.  They  went  to 
Cameron,  viewed  the  remains  of  the  car,  and 
Canfleld  agreed  that  it  was  a  total  loss. 
They  then  returned  to  Rosebud,  and  proof  of 
loss  was  made  out,  wliich  was  signed  and 
sworn  to  by  Hamilton,  which  stated  that  the 
car  was  destroyed  by  fire  on  August  14, 1912; 
that  at  the  time  of  its  destruction  it  was  be- 
ing driven  by  Rex  Mitchell,  who  was  engag- 
ed In  carrying  a  party  out  for  a  ride  from 
Cameron  to  Rockdale;  that  the  automobile 
at  the^  time  of  the  loss  belonged  to  J.  W. 
Hamilton,  and  no  other  person  or  persons 
had  any  interest  therein,  and  that  no  other 
person  had  had  any  Interest  therein  or  mort- 
gage tbere<»i  during  the  currency  of  the  pol- 
icy. A  draft  for  $1,000  was  sent  by  the  com- 
pany to  appellant,  who  deposited  the  same 
with  Booth,  cashier  of  the  bank,  as  trustee, 
the  proceeds  to  be  paid  to  Mitchell  when 
Ward  became  satisfied  with  Mitchell's  ttUe. 
Nine  hundred  dollars  of  the  proceeds  were 
subsequently  i>aid  to  Mitchell's  mother  on  his 
order;  $100  being  retained  by  appellant  for 
bis  services  in  collecting  the  Insurance. 
The  case  was  tried  before  a  jury  on  special 
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iasnes,  and  the  court  submitted  the  following 
questions: 

"(1)  Did  A.  L.  Caneeld  at  the  time  of  tbe 
adjustment  of  defendant's  claim  on  Au^st  23, 
1812,  know  that  the  defendant  before  the  fire 
had  sold  tbe  car  to  Rex  Mitchell,  and  that  at 
the  time  of  the  fire  the  defendant  had  no  in- 
terest therein?  To  which  the  jury  answered, 
•No.' 

"^)  If  you  hare  answered  the  preceding  qnes- 
tion  in  the  negative,  then  you  will  answer  the 
question:  Was  any  information  given  by  the 
defendant  to  A.  L.  Canfield  at  the  time  of  the 
adjustment  of  defendant's  claim  on  August  23, 
1912,  which  a  fire  insurance  adjuster,  in  the 
exercise  of  ordinary  care,  would  have  followed 
up  by  inquiries  of  other  persons  than  the  de- 
fendant, for  the  purpose  of  ascertaining  wheth- 
er the  defendant  had  sold  the  car  to  Rex  Mitch- 
ell prior  to  the  fire,  and  which,  if  followed  up, 
reasonably  would  have  resulted  in  knowledge 
hy  audi  adjuster  that  the  defendant  had  sold 
aie  car  to  Bex  Mitchell  prior  to  the  fire?" 

Ttie  Jury,  after  answering  tbe  first  ques- 
tion In  the  negative,  stated  to  the  court  that 
they  were  unable  to  agree  upon  an  answer 
to  the  second  question.  Thereupon  the  court 
withdrew  the  second  question  from  the  jury, 
received  their  verdict,  and  entered  judgment 
thereon  that  appellee  recover  of  the  appellant 
the  $1,000  paid  on  the  loss,  with  legal  interest 
thereon. 

Opinion. 

[1-3]  Under  proper  assignments  of  error  ap- 
pellant submits  tbe  proposition  that  it  was 
error  to  submit  said  question  to  the  jury,  for 
the  reason  that  appellant  did  not  contend  that 
tbe  adjuster  knew  that  the  car  had  been  sold 
to  Mitchell,  and  that  appellant  bad  no  Inter- 
est therein;  bis  contention  being  that  the 
car  had  not  been  sold,  and  therefore  the  ad- 
juster could  not  have  known  that  it  bad 
been.  The  answer  of  the  jury  sustains  appel- 
lant's contention  as  to  tbe  fact  that  Canfield 
did  not  know  of  the  sale,  and  therefore  fur- 
nishes no  ground  for  complaint  Appellant 
also  complains  of  said  question  for  tbe  rea- 
son that  it  assumes  as  a  fact  that  the  car 
had  been  sold  to  Mitchell,  and  Is  therefore 
a  charge  upon  tbe  weight  of  the  evidence. 
There  was  no  error  in  this  assumption,  for 
the  reason  that  the  undisputed  facts  show 
that  appellant  bad  sold  the  car  to  MitchelL 
The  first  transaction,  as  set  out  in  tbe  find- 
ings of  fact,  constituted  a  sale  with  a  cbat> 
tel  mortgage  to  secure  tbe  purchase  money. 
Our  statute  provides: 

"All  reservation  of  the  title  to  the  propeirty  in 
chattels,   as  security   for  the  purchase  money 
thereof,  shall  be  held  to  lie  chattel  mortgages. 
B.  S.  art  5654. 

The  second  transaction,  as  above  set  out 
constituted  a  surrender  of  the  chattel  mort- 
gage, and  was  a  completed  sale.  At  the  time 
of  the  first  transaction  appellant  stated  to 
Mitchell  that  be  would  not  turn  over  to  him 
the  Insurance  iwUcy,  but  would  retain  the 
same  as  additional  security  for  tbe  payment 
of  the  $1,400  note.  At  tbe  time  of  the  second 
transaction  appellant  stated  to  Mitchell  that 
he  would  still  retain  tbe  insurance  policy  as 


additional  security  for  the  loan  which  he 
bad  made  blm;  and  after  the  land  was  sold 
to  Ward  appellant  stated  that  he  would  con- 
tinue to  hold  the  insurance  policy  as  security 
to  his  mortgage  on  the  land  until  tbe  deftl 
between  Mitchell  and  Ward  was  finally  dos- 
ed. These  agreements  did  not  prevent  the 
transaction  from  being  a  sale  of  the  automo- 
bile. Appellant  was  simply  mistaken  in  sup- 
posing that  be  could  collect  tbe  policy  in 
case  of  loss.  Under  the  terms  of  the  policy 
the  sale  to  Mitchell  rendered  the  same  void. 

[4]  Tbe  court  did  not  err  in  withdrawing 
the  second  question  from  the  jury.  Tbe  ap- 
pellant having  made  a  positive  statement  un- 
der oath  that  he  was  the  sole  owner  of  the 
automobile  at  tbe  time  of  its  destruction,  the 
appellee  was  not  required  to  make  further  in- 
quiry. Grlffeth  v.  Hanks,  46  Tex.  219 ;  Lab- 
be  T.  Corbett  69  Tex.  509,  6  S.  W.  808 ;  Mort- 
gage Co.  V.  Pace,  28  Tex.  Civ.  App.  222,  56 
S.  W.  384r-385;  Railway  Co.  y.  Harris,  65 
S.  W.  887-888;  Hall  v.  Bank,  86  Tex.  Civ. 
App.  317,  81  S.  W.  766,  767;  Hammel  r.  Ben- 
ton, 162  S.  W.  38.  It  is  Immaterial  that  appel- 
lant believed  the  statements  made  by  him  to 
be  true.  Boiton  t.  Kuykendall,  160  8.  W. 
441;  Buchanan  t.  Burnett,  102  Tex.  492,  119 
S.  W.  1142.  Such  mistake  on  the  part  of  ap- 
pellant did  not  arise  from  any  mistake  of 
fact  but  could  have  arisen  onty  from  bis 
mistake  as  to  tbe  law  In  such  case. 

[E,  0]  Appellant  argnies  that  appellee  waiv- 
ed its  right  to  object  to  tbe  sale  of  the  auto- 
mobile, for  the  reason  that  J.  D.  Rea,  the 
local  agent  of  appellee,  knew  of  such  sale. 
Had  this  been  true,  and  bad  appellee,  after 
acquiring  such  knowledge,  failed  to  cancel  tbe 
policy  and  return  tbe  unearned  portion  of 
the  premium,  it  would  have  constituted  a 
waiver  d  the  clause  of  forfeiture  with  refer- 
ence to  sale.  Insurance  Co.  v.  Jackson,  160 
Ky.  228,  169  S.  W.  696;  Assurance  Ca  v. 
Francisco,  123  S.  W.  1147.  But  tbe  evidence 
does  not  show  that  Rea  had  knowledge  of 
such  sale.  Hamilton  Informed  Rea  that  he 
had  conditionally  sold  the  automobile  to 
Mitchell,  but  that  he  had  not  sold  it  Rea 
told  him  that  if  be  closed  the  deal  it  would 
be  necessary  to  transfer  the  policy  to  Mitch- 
ell, and  that  If  the  transaction  was  closed  to 
let  blm  know  and  he  would  secure  such 
transfer.  Rea  had  no  further  infotmatlon 
with  reference  to  the  subject 

But  aside  from  this,  tbe  issue  as  to  Rea's 
knowledge  of  the  transaction  wais  not  sub- 
mitted to  the  jury,  and  appellant  did  not 
request  that  such  issue  be  submitted,  and  has 
assigned  no  error  upon  the  failure  to  submit 
this  Issue.  It  was  tbe  duty  of  tbe  court  to 
pass  upon  aU  issues  not  submitted  to  the  jury, 
and  the  presumption  is  that  he  did  so,  and 
that  his  findings  thereon  support  the  judg- 
ment The  evidence  is  sufficient  to  sustain  a 
finding  that  Rea  bad  no  knowledge  of  the 
sale.  Article  1985,  R.  S.;  Railway  Co.  v. 
Botts,  22  Tex.  Civ.  App.  609,  65  S.  W.  514; 
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Moore  V.  Plerson,  93  S.  W.  1008;  Edelsteln 
T.  Brown,  95  S.  W.  1129. 

The  court  should  have  directed  a  verdict 
In  favor  of  appellee,  because;  (1)  The  undis- 
puted evidence  showed  that  appellant  had 
made  an  absolute  sale  of  the  automobile  to 
Bex  Mitchell ;  (2)  In  any  event,  it  Is  certain 
that  Mitchell  had  an  interest  in  the  automo- 
bile, and  that  appellant  was  not  the  sole  and 
unconditional  owner  thereof  at  the  time  of 
its  destruction ;  (8)  that  the  automobile  was 
used  toe  hire.  None  of  these  facts  were 
known  to  the  company  or  its  agent  at  the 
time  the  loss  was  adjusted  and  paid. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 


TATLOB  FEED  PEN  CO.  (EIPLBT,  Inter- 
vener)  V.  TAYLOR  NAT.  BANK.t 
(No.  6468.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  7,  1915.    Rehearing  Denied 

May  19,  1915.) 

1.  COBPOBATIONS    <S=»476— POWEBS— SECimiNG 

Dbbt  of  Amotiieb. 

A  note  and  deed  of  trust,  executed  by  a 
corporation  to  secure  the  debt  of  another  cor- 
poration, were  illegal  when  executed  in  viola- 
tion of  Rev.  St  art.  1164,  prohibiting  a  corpora- 
tion from  using  its  funds  for  purposes  other 
than  that  for  wlilch  it  was  incorporated. 

[Ed.  Note. — For  other  cases,  see  CorporationB, 
Cent.  Dig.  §§  1856,  1864;    Dec.  Dig.  <S=»476.j 

2.  CoBFOBATioNS  «=>476— Tbcst  Deeo — CON- 

SIDEBATI0I7. 

A  note  and  deed  of  trust,  executed  by  a 
corporation  to  secure  a  debt  of  another  corpora- 
tion, were  invaUd  for  want  of  consideration, 
where  the  maker  received  no  benefit  from  the 
transaction,  though  they  were  executed  pursu- 
ant to  an  agreement  made  by  the  organizer  of 
the  former  corporation  before  its  formation,  and 
though  the  resolution,  authorizing  the  execu- 
tion of  the  deed  of  trust,  recited  that  the  con- 
sideration of  same  was  the  cancellation  of  a 
prior  deed  of  trust,  where  such  prior  deed  had 
in  fact  been  released  several  years  before. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  1856,  1864;    Dec.  Dig.  <3=j476.] 

3.  Cobpobations  ®=>14  —  Fobmation  —  II- 
LEOAi,  PuBPosE— Deed  or  Trust— Secubinq 
Debt  of  Anotheb. 

Where  a  corporation,  which  executes  a 
deed  of  trust  to  secure  the  debt  of  another  cor- 
poration, has,  with  the  knowledge  of  the  bank 
to  which  the  deed  of  trust  is  given,  been  organ- 
ized for  this  purpose,  its  organization  is  for  an 
illegal  purpose  which  invalidates  the  deed  of 
trust 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |§  16-22 ;   Dec.  Dig.  «=»14.] 

4.  Cobpobations  ®=>487— Ultka  Vires  Act— 
ExECDTioN  OF  Deed  of  Tbdst— Ratifica- 
tion. 

Where  the  execution  of  a  deed  of  trust  by 
a  corporation  to  secure  the  debt  of  another  cor- 
poration was  ultra  vires,  it  was  incapable  of 
ratification. 

[EA.  Note. — For  other  cases,  gee  Corporations, 
Cent  Dig.  if  1893-1898 ;   Dec.  Dig.  «S=>487.] 
6.  HouESTEAD    «=29— What    Constitutes— 

Intention. 

That  the  husband  and  wife  had  frequently 
gone  over  the  land  in  controversy,  looking  for 


a  building  site,  and  had  tentattrelF  aeleeted 
several  sites  thereon,  did  not  give  the  land  a 
homestead  character,  where  (hey  had  done  noth- 
ing to  dedicate  it  or  any  part  thereof,  to  home- 
stead purposes,  a  mere  intention  to  occupy 
land  at  some  future  time  as  a  homestead,  unac- 
companied by  any  act  evidencing  such  intention, 
being  insufficient  though  actual  residence  is  not 
always  necessary. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent  Dig.  §  37 ;   Dec.  Dig.  «=929.] 

Appeal  from  District  Court,  Williamson 
County;  C.  A.  Wilcox,  Judge. 

Action  by  the  Taylor  Feed  Pen  Company 
against  the  Taylor  National  Bank,  wherein 
Mrs.  Willief  Ripley  intervened.  From  Judg- 
ment for  defendant,  plalntlfr  appeals.  Affirm- 
ed in  part  and  reversed  in  part  and  rendered. 

White,  Cartledge  &  Graves,  of  Austin,  for 
appellant  H.  C.  Mantor,  of  Taylor,  and 
Batts  &  Brooks,  of  Austin,  for  appellee. 

Findings  of  Fact 

JEQ^KINS,  J.  The  appellant  executed  to 
appeUee  its  note  for  $6,600,  and  a  deed  of 
trust  on  58«s/ioo  acres  of  land  to  secure  the 
same.  It  brou^t  this  suit  to  cancel  said 
note  and  deed  of  trust  and  to  remove  cloud 
from  its  title  to  said  land.  In  1910,  the  Tay- 
lor Cotton  Oil  Works  was  indebted  to  ap- 
pellee In  a  sum  consldefrably  in  excess  of 
the  amount  that  appeUee  was  permitted,  un- 
der the  national  bank  laws,  to  loan  to  any 
one  customer.  Appellee  had  a  mortgage  up- 
on the  property  of  the  Oil  Works  to  secure 
all  of  Its  Indebtedness,  and  considered  the 
same  safe,  but  desired  to  reduce  said  indebt- 
edness to  $25,000,  in  order  to  comply  with 
the  national  bank  lawa  F.  D.  Ripley  was 
the  president  and  general  manager  of  the  Oil 
Works  company,  and  a  stockholder  therein. 
Bipley  was  security  upon  the  notes  of  the 
Oil  Works  Company  to  the  bank,  amounting 
to  $25,000,  but  was  not  security  upon  the 
open  account  due  by  the  Oil  Works  Company 
to  the  bank.  Ripley  at  that  time  was  the 
owner  of  the  land  involved  herein,  and  the 
president  of  the  bank  suggested  that  Bip- 
ley sell  said  land  and  use  the  proceeds  In 
paying  the  open  account  of  the  Oil  Works 
Company.  Ripley  replied  that  he  did  not 
wish  to  sell  the  land,  for  the  reason  that 
it  was  his  homestead,  that  he  Intended  to 
buUd  upon  It  and  make  his  home  thereon, 
but  that  he  was  willing  to  mortgage  the  same 
to  the  bank.  The  bank  declined  to  take  a 
mortgage  on  account  of  Ripley's  claiming  the 
land  as  his  homestead.  In  further  discuss- 
ing the  matter  it  was  agreed  between  Bip- 
ley and  the  president  of  the  bank  that  Bip- 
ley would  incorporate  the  Taylor  Feed  Pen 
Company,  for  $9,000,  and  deed  said  land  to 
the  corporation,  taking  Its  stock  In  payment 
therefor,  and  that  the  corporation  would  exe- 
cute its  note  to  the  bank  for  $6,500,  securing 
the  same  by  deed  of  trust  on  the  land,  and 
that  the  proceeds  of  the  note  should  be  used 
in  paying  the  open  account  of  the  Oil  Works 
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Company  to  the  bank.  Tbia  was  done,  and 
It  is  to  cancel  this  note  and  deed  of  trust 
that  this  suit  Is  brought  An  entry  was  made 
on  the  books  of  the  Oil  Works  Company, 
showing  Its  Indebtedness  to  the  Feed  Pen 
Company  In  the  sum  of  16,600.  The  Oil 
Works  Company  snbseqnently  became  bank- 
rupt, and  Ripley,  tn  behalf  of  appellant,  prov- 
ed up  this  account  against  It,  and  received 
a  pro  rata  of  the  funds  of  the  Oil  Works 
Company.  The  case  was  tried  before  the 
court  without  a  Jnry,  and  findings  of  fact 
and  conclusions  of  law  were  filed  herein. 
Witbont  stating  such  findings  and  conclusions 
in  detail,  it  is  sufficient  to  say  that  the  court 
foond  that  the  note  and  deed  of  trust  exe- 
cuted by  appellant  formed  a  part  of  the 
consideration  for  which  the  land  was  convey- 
ed by  Ripley  and  wife  to  the  Feed  Pen  Com- 
pany, and  that  said  note  and  deed  of  trust 
were  binding  upon  appellant.  Further  facts 
applicable  to  the  points  decided  will  be 
stated  In  the  opinion. 

Opinion. 

[1,2]  We  do  not  deem  It  necessary  to  dis- 
cuss serlatum  all  of  the  assignments  of  er- 
ror herein.  After  a  careful  examination  of 
the  record,  aided  by  the  well-prepared  briefs 
of  counsel  on  either  side,  we  have  arrived 
at  the  conclusion  that  this  case  ought  to  be 
reversed  and  rendered  in  favor  of  appellant. 

The  note  and  deed  of  trust  of  appellant 
were  executed  without  consideration.  The 
Oil  Works  Company  was  Indebted  to  the  bank 
on  open  account  as  well  as  on  note.  Rip- 
ley was  not  liable  on  the  open  account;  he 
did  not  owe  the  Oil  Works  Company  any- 
thing. On  the  contrary,  the  Oil  Works  Com- 
pany was  largely  indebted  to  him.  The  Feed 
Pen  Company  did  not  owe  the  Oil  Works 
Company,  and  did  not  owe  the  bank.  The 
transaction  was  simply  one  of  a  corporation 
undertaking  to  secure  the  debt  of  another 
corporation,  and,  in  doing  so,  to  use  its  funds 
for  a  purpose  other  and  different  from  that 
for  which  It  was  Incorporated.  This  it  could 
not  legally  do.  Article  1164,  Rev.  Stat.; 
Transportation  Co.  v.  Pullman  Co.,  139  U.  S. 
25.  11  Sup.  Gt.  478,  36  L.  Ed.  55;  Deaton 
Grocery  Co.  v.  Harvester  Co.,  47  Tex.  Civ. 
App.  267,  105  8.  W.  666;  Railway  Co.  ▼. 
Worthlngton,  88  Tex.  562,  80  S.  W.  1056,  63 
Am.  St  Rep.  778;  Bank  v.  Oil  Co.,  40  S.  W. 
330;    Lumber  Co.  v.  Pierson,  139  S.  W.  618. 

[3]  It  is  contended  by  appellee,  and  was 
so  found  by  the  court,  that  the  promise  to 
execute  the  note  and  deed  of  trust  on  be- 
half of  the  Feed  Pen  Company,  and  the  ad- 
vancement of  the  money  to  the  Feed  Pen 
Company,  was  a  sufficient  consideration  to  sus- 
tain the  note  and  deed  of  trust.  The  agree- 
ment to  execute  these  instruments  was  made 
by  Ripley  before  the  corporation  was  formed, 
and  was  not  binding  upon  the  corporation.  It 
was  an  agreement  that  the  corporation  would 
do  that  which  It  had  no  lawful  right  to  do. 
If,  as  contended  by  appellant,  the  real  purpose 

irraw^ia 


in  forming  the  Feed  Pen  corporation  was  to- 
execute  a  deed  of  trust  on  this  land  to  se- 
cure this  Indebtedness,  then  such  corporation 
was  formed  for  an  Illegal  purpose,  and  was 
so  formed  with  the  knowledge,  consent,  and 
advice  of  appellee.  Ripley  and  wife  did  not 
receive  anything  for  the  land  except  the 
stock  of  the  Feed  Pen  corporation,  and  there 
was  no  agreement  that  they  should  receive 
any  other  consideration.  'Ihe  land  did  not 
exceed  in  value  the  amount  of  its  capital 
stock,  to  wit,  $9,000.  Ripley  gave  too  two 
shares  of  stock,  one  each  to  WUls  and  Martin, 
who  were  named  as  directors  in  the  charter. 
There  was  never  any  formal  meeting  of  the 
directors  of  the  Feed  Pen  Company.  At  the 
time  the  deed  of  trust  was  executed  the  at- 
torney for  the  bank  wrote  a  resolution  au- 
thorizing the  board  of  directors  of  the  Feed 
Pen  Company  to  execute  this  deed  of  trust, 
and  the  same  was  signed  by  Ripley  and  Wills. 
This  resolution,  however,  stated  tiiat  the  con- 
sideration for  the  execution  of  the  deed  of 
trust  was  the  cancellation  of  a  prior  deed  of 
trust  held  by  the  appellee  on  this  land  to 
secure  an  Indebtedness  of  $10,000,  and  such 
is  the  consideration  recited  in  the  deed  of 
trust  At  the  time  of  the  execution  of  this 
deed  of  trust  the  bank,  its  attorney,  and  Rip- 
ley supposed  that  this  prior  deed  of  trust 
had  never  been  released;  but,  as  a  matter 
of  fact,  it  had  been  released  by  the  bank 
some  seven  years  before.  Wills  knew  noth- 
ing of  the  agreement  to  execute  this  deed  of 
trust  for  money  to  be  used  in  payment  of 
the  indebtedness  to  the  Oil  Works  Company, 
or  for  any  other  purpose  than  that  recited 
in  the  deed  of  trust.  Martin  was  out  of  the 
state  and  had  no  connection  with  the  trans- 
action and  no  knowledge  of  it. 

[4]  As  is  seen  from  the  above  statement, 
the  appellant  received  no  benefit  from  the 
transaction.  The  money  was  never  with- 
drawn from  the  bank,  but  simply  credited  on 
the  books  to  appellant,  and  then  charged  off 
and  credited  to  the  Oil  Works  Company.  If 
this  transaction  was  ultra  vires  (and  we 
hold  It  so  to  have  been),  it  was  Incapable  of 
ratification,  as  will  appear  from  the  author- 
ities above  cited.  In  fact,  there  has  been  no 
attempt  on  the  part  of  the  directors  of  ap- 
pellant to  ratify  this  transaction. 

[5]  Mrs.  Willie  Ripley  intervened,  claiming 
the  land  In  question  as  her  homestead,  and 
alleging  that  her  husband  had  refused  to 
Join  her  in  this  intervention.  The  evidence 
shows  that  F.  E.  Ripley,  husband  of  Inter- 
vener, purchased  320  acres  of  land,  of  which 
the  land  In  question  is  a  part;  that  at  the- 
time  of  the  purchase,  January,  1901,  Ripley 
intended  to  establish  bis  homestead  on  a 
portion  of  this  tract  In  1906,  he  sold  aU 
of  said  tract  except  the  68«Vioo  acres  in  con> 
troversy  in  this  case,  and  thereafter  Intended. 
to  build  a  home  upon  this  land,  whenever 
he  should  be  able  to  build  such  a  home  as 
he  wished  to,  and  the  intervener  joined  in. 
such  purpose.    She  and  her  husband  had  fre- 
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quently  gone  orer  the  land  looking  for  a 
building  site,  and  had  tentatively  selected 
sereral  sites  thereon,  but  otherwise  they  had 
done  nothing  to  dedicate  this  land,  or  any 
part  thereof,  to  homestead  purposes.  While 
actual  residence  is  not  necessary,  under  all 
circumstances,  to  fix  the  homestead  character 
upon  land,  yet  a  mere  intention  to  occupy 
land  at  some  time  In  the  future  as  a  home- 
stead, unaccompanied  by  any  act  evidencing 
such  intention,  is  not  sufficient  to  give  such 
land  a  homestead  character.  Wiseman  t. 
Walters,  142  S.  W.  134;  Cameron  v.  Cteb- 
bard,  86  Tex.  610,  22  S.  W.  1083,  34  Am.  St 
Rep.  832;  Town  Co.  v.  Griggs,  93  Tex.  456, 
66  S.  W.  49;  McDowell  t.  Northcross,  162 
S.  W.  16;  Parker  v.  Cook,  67  Tex.  Civ.  App. 
234,  122  S.  W.  422;  Parson  v.  McKinney, 
133  S.  W.  1085. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court,  as  between  Intervener  and  appel- 
lee, is  affirmed  in  so  far  as  it  denies  the  in- 
tervener homestead  rights  In  the  land,  and 
reversed  in  so  far  as  it  decrees  foreclosure 
of  mortgage  lien  against  her;  and  the  Judg- 
ment as  between  appellant  and  appellee  is 
reversed  and  here  rendered  for  appellant. 

Affirmed  in  part  and  In  part  reversed  and 
rendered. 


KBENZ  et  al.  v.  STROHMEIB  et  aL  t 
(No.  6427.) 

(Court  of  Civil  Appeals  of  Texas.  Aastln. 
Feb.  3, 1916.  On  Motion  for  Rehearing,  April 
14,  1916.  On  Motion  for  Rehearing  by  Ap- 
pellants, May  26,  1915.) 

1.  TbUSTS  ®=3l03  —  CONSTBTJOnVB  Tbtjbt  — 
COMMtJNITT  PROPEBTT. 

Where  a  husband,  with  intent  to  defraud 
hia  wife  of  her  community  interest,  takes  in 
the  name  of  a  son  deeds  of  property  bought 
with  community  funds,  no  consideration  passing 
from  the  son,  the  deeds  while  conveying  the  le- 
gal title  to  the  son,  conveyed  the  equitable  title 
to  the  community  estate,  and  the  son  is  a  trus- 
tee in  invitum,  holding  the  le^al  title  for  the 
benefit  of  the  equitable  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  164;  Dec.  Dig.  «=»103.1 

2.  Husband  and  Witk  ®=3267— ComruNrrT 
Pbopertt— Pbaud  on  Wife. 

While  during  coverture  the  husband  is  vest- 
ed with  management  and  control  of  the  com- 
munitv  estate,  bis  voluntary  disposition  thereof 
to  defraud  his  wife  of  her  interest  therein  is 
void  as  against  her  and  those  claiming  under 
her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  896,  929-938;  Dec  Dig. 
«=9267.] 

3.  BTIDKNOK  «=>230— DKOI.ABATIONS— TnxK 
TO  Pbopebtt. 

Declarations  of  deceased,  made  after  tak- 
ing in  the  name  of  a  son  deeds  to  property 
bought  with  the  community  funds  of  deceased 
and  his  wife,  and  in  the  absence  of  his  son, 
are  in  a  suit  between  such  son  and  children  of 
the  wife  by  a  former  marriage  for  partition  of 
the  community  estate,  admissible  against  the 
son,  being,  when  made,  against  deceased's  inter- 
est, and  therefore  admisfoble  against  one  claim- 


ing under  him,  and  also  because  against  the 
son's  interest 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  835-851;    DwriDig.  «8=»230.] 

On  Motion  for  Behearing. 

4.  Appeal  and  Ebbob  «=9l062  —  H«OTrr.ww 
Ebbob— Submission  of  Issues. 

That  among  the  special  issues,  on  which  a 
case  was  submitted  to  the  jury,  was  an  immate- 
rial one  not  raised  by  the  pleading,  is  harmless, 
the  jury's  special  findings  on  the  material  is- 
sues supporting  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4212-4^;  Dec  Dig.  <S=» 
1062.] 

5.  Tbiai.  €s>365— Speciai,  Findings— Becon- 
oiliation. 

It  is  the  duty  of  the  court  if  it  can  reason- 
ably be  done,  to  reconcile  the  special  findings  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g|  871-874;    Dec.  Dig.  «=>365.]  / 

On  Motion  for  Rehearing  by  Appellants. 

6.  Husband  and  Wife  i©=3274r-CoionJKiTT 
Pbopebtt— Accounting  by  Hxib. 

Where  one  for  purpose  of  defrauding  his 
wife  takes  in  the  name  of  his  son  a  deed  of 
property  bought  by  him  with  community  funds, 
the  son  to  be  entitled  to  participate  in  parti- 
tion of  the  remainder  of  community  estate  must 
account  for  the  present  value  of  the  whole  of 
the  land,  and  not  merely  of  half  of  it 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  CSent  Dig.  |t  1026-1031;  Dec.  Dig.  «=:> 
274.1 

Appeal  from  District  Ck>urt  McLennan 
(bounty;   Tom  L.  McCulIough,  Judge. 

Suit  by  Albert  Krenz  and  another  against 
Henry  Strohmeir  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Sleeper,'  Boynton  &  Kendall,  of  Waco,  for 
appellants.  E.  W.  Hander,  of  Waco,  and 
Lucius  Williamson  and  Nat  Llewellyn,  both 
of  Marlin,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  Chris  Krenz  and  Charlotte 
Krenz  were  married  in  1874.  Prior  to  such 
marriage  Charlotte  was  a  widow  with  three 
children,  who  survived  her  cmd  are  appellees 
herein.  There  were  born  to  said  marriage 
two  children,  Albert  and  Lena,  now  the  wife 
of  Earnest  Leusclmer,  who  are  appellants 
herein.  Both  Chris  Krenz  and  Charlotte 
Krenz  died  intestate,  the  former  October  31, 
1912,  and  the  latter  December  22,  1912. 

During  the  lifetime  of  Chris  Krenz  he  pur- 
chased, besides  his  home  tract  certain  lands, 
taking  title  thereto  in  the  name  of  Albert 
Krenz,  and  made  certain  gifts  or  advance- 
ments of  personal  property  to  his  children  Al- 
bert and  Lena.  At  the  death  of  said  Chris 
and  Charlotte  there  was  certain  real  and  per- 
sonal property  in  their  possession,  purchased 
with  community  funds.  Appellants  brought 
suit  for  the  partition  of  this  property,  of 
wlilch  they  claimed  one-tmlf  as  the  heirs  of 
their  father,  the  said  Chris  Krenz,  and  two- 
fifths  as  the  heirs  of  their  mother,  the  said 
Charlotte  Krenz. 
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The  app«neefl  i«pUed  tliat  daring  the  llfe- 
time  of  said  Chris  Krenz  he  purchased  and 
paid  for,  out  of  the  commnnlty  funds  of  the 
estate  of  Chris  and  Charlotte  Krenz,  yarioos 
tracts  of  land,  describing  same,  taking  deeds 
thereto  in  the  name  of  Albert,  among  which 
were  four  tracts,  known  respectiyely  as  the  4^ 
acre  Ponder,  the  37%-acre  Bird,  the  10«cre 
Gameson,  and  the  100-acre  Oameson  tract. 
and  had  giren  to  said  Albert  and  Lena  aer- 
tain  personal  property,  describing  the  same, 
and  alleging  the  value  thereof,  and  that  the 
same  was  done  without  the  knowledge  or 
consent  of  the  said  Charlotte  Krenz,  with  the 
Intent  to  defraud  her  and  her  children,  the 
appellees  herein,  of  her  portion  of  said  com- 
munity estate,  and  that  Albert  Krenz  was  a 
party  to  the  scheme  concocted  and  devised  by 
Chris  Krenz  for  said  fraudulent  purpose. 

The  case  was  submitted  on  special  issues, 
to  which  the  Jury  returned  findings  as  fol- 
lows ? 

"(5)  Ai  to  the  Ponder  tract,  was  the  money 
used  in  paying  for  the  same  in  whole  or  in  part 
the  community  funds  of  Chris  and  Charlotte 
Krenz,  or  was  it  paid  for  with  the  funds  of 
Albert  Krenz  in  whole  or  in  part?" 

To  which  Uie  jury  answered:  "Conunnnlty 
fanda." 

"(8)  If  yon  find  It  was  paid  for  in  part  with 
eommonity  funds  and  in  part  with  funds  of  Al- 
bert Krenz,  then  yoo  win  find  bow  much  was 
paid  with  such  community  fun^  and  how  much 
was  paid  with  fnnds  of  Albert  Krenz?" 

To  which  the  jury  answered :  "All  community 
funds." 

"(7)  If  you  find  that  the  money  paid  for  the 
Ponder  tract  was  community  funds  in  whole  or 
in  part,  then  you  will  find  whether  and  answer 
whether  the  same  was  an  advancement  to  Al- 
bert Krenz  or  an  absolute  gift  to  him." 

To  which  the  Jury  answered :  "Advancement." 

"(8d  Was  the  conveyance  of  the  Ponder  tract 
to  AJbert  Krenz  and  the  payment  of  the  com- 
munity funds,  if  any,  therefor  by  Chris  Krenz 
done  to  defraud  Charlotte  Krenz  out  of  her  in- 
terest in  said  land,  or  said  community  fund?" 

To  which  tiie  jury  answered:   "Tea." 

"(9)  If  you  answer  the  last  foregoing  or  eighth 
question  in  the  affirmative,  then  say  whether 
Albert  Krenz  was  a  party  to  or  had  knowledge 
ef  such  fraud?" 

To  which  the  jury  answered :   "Yes." 

Similar  questions  were  propounded  and 
similar  answers  given  as  to  the  Bird  and  the 
two  Oameson  tracts.  The  evidence  sustains 
the  answers,  except  as  to  the  "Advance- 
ments." 

The  court  rendered  Judgrment  that  said  four 
tracts  of  land,  and  the  two  tracts  composing 
the  homestead  and  the  personal  property  de- 
scribed In  appellants'  petition,  were  the  prop- 
erty of  the  community  estate  of  Chris  and 
Charlotte  Krenz,  deceased,  and  -  appointed 
commissioners  to  partition  the  same  allotting 
■eren-twentleths  to  each  of  the  two  appel- 
lants Albert  and  Lena,  and  two-twentieths 
to  each  ef  the  three  appellees,  the  children  of 
Charlotte  Krens  by  her  first  marriage. 

As  Shown  by  the  evidence  and  found  by  the 
court  the  value  of  the  four  tracts  of  land  in 
Uie  name  of  Albert  is  $19,700 ;  the  value  of 
Um  two  tracts  In  the  name  of  Chris  Krenz 
(the  h<»iiestead)  la  $17,200;  advancements  of 


personal  property  to  Albert  and  Lena,  |6,00O; 
personal  property  belonging  to  the  commnnlty 
estate  $6,300.  The  court  found,  and  the  evi- 
dence sustains  the  finding,  that  Cluris  and 
Charlotte  Krenz  deeded  to  Albert,  as  a  gift 
to  him  68^  acres,  tlie  value  of  the  same  not 
found  by  tite  court 

Opinion. 

[1]  If  the  findings  of  the  Jury  that  the 
deeds  to  the  Ponder,  Bird,  and  two  Gameson 
tracts  of  land  were  taken  in  the  name  of  Al- 
bert Krenz,  with  the  intent  upon  tils  part  and 
upon  the  part  of  Chris  Krenz  to  defraud  Char- 
lotte Elrenz  of  her  community  interest  there- 
in is  sustained  by  legal  evidenoe,  the  Justlos 
of  this  case  has  been  reached  by  the  judg- 
ment of  the  trial  court  herein.  If  such  was 
the  case,  while  the  deeds  conveyed  the  legal 
title  to  Albert,  they  conveyed  the  equitable 
title  to  the  community  estate  of  Chris  and 
Charlotte  Krenz,  and  the  law  forces  upon  Al- 
bert the  position  of  trustee  In  Invltum.  In 
such  case,  he  holds  the  legal  title  for  the  ben- 
efit of  the  equitable  beneflciarlee.  Hendrlz  v. 
Nunn,  46  Tex.  147 ;  Satterthwalte  v.  Loomte, 
81  Tex.  70,  16  S.  W.  616 ;  Neil  v.  lager,  22 
Tex.  Civ.  App.  628,  65  B.  W.  420;  Hagerty 
V.  Harwdl,  16  Tex.  665 ;  Moore  v.  Moore,  73 
Tex.  389,  11  S.  W.  396;  Gillean  v.  Wither- 
spoon,  121  S.  W.  913.  The  district  court  try- 
ing this  case  had  the  i>ower  to  enforce  ■ueb 
trust    Fisher  v.  Wood,  65  Tex.  204. 

[2]  During  coverture  the  husband  is  invest- 
ed by  the  laws  of  this  state  with  the  manage- 
ment and  control  of  the  community  estate, 
and  In  bona  fide  transactions,  his  manage- 
ment thereof  isabsolrUte  and  exclusive.  But 
he  cannot  make  a  voluntary  disposition  of 
such  property  for  the  purpose  of  defrauding 
the  wife  of  her  interest  therein,  and  any  such 
attempted  disposition  is  void  as  against  the 
wife  and  those  claiming  under  her.  Watson 
V.  Harris,  130  S.  W.  237;  Stramler  v.  Ooe, 
15  Tex.  216 ;  Smitheal  v.  Smith,  10  Tex.  Civ. 
App.  446,  31  S.  W.  424 ;  Smith  v.  Smith,  12 
CaL  216,  73  Am.  Dec.  683.  In  the  latter  case 
the  Supreme  Court  of  California,  in  constru- 
ing a  statute  similar  to  oura  said: 

"But  we  think  it  clear  that  the  law,  notwith- 
standing its  broad  terms,  will  not  support  a 
voluntary  disposition  of  the  common  property  or 
any  portion  of  it,  with  the  view  of  defeating  any 
claim  of  the  wife." 

It  was  held  by  Chancellor  Kent  In  Swatne 
y.  Perlne,  6  Johns.  Cb.  482,  9  Am.  Dec.  321, 
that  conveyances  of  a  husband's  separate 
property  on  the  eve  of  marriage,  for  the  pur- 
pose of  depriving  the  intended  wife  of  her 
oommon-Iaw  right  of  dower  were  fraudulent 
as  against  her  claim.  Neither  upon  author- 
ity nor  reason  do  the  fraudulent  acts  of  the 
husband  against  the  property  of  the  wife 
stand  upon  any  different  footing  than  such 
acts  t>etween  other  parties. 

That  the  Ponder,  Bird,  and  Gkimeson  tracts 
of  land  were  purchased  with  the  community 
funds  of  Chris  and  Charlotte  Krenz,  and 
deeded  to  Albert  Krena  at  the  Instance  of 
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Obrls  Krens  1b  shown  by  testimony  aliunde 
the  declarations  of  Chris  Krenz.  Tbe  dream- 
stances  raise  a  strong  suspicion  that  Chris 
Krenz  Intended  by  these  transactions  that 
his  children  should  have  the  greater  part  of 
the  community  estate  to  the  exclusion  of  his 
wife's  children  by  her  first  marriage  from 
their  legitimate  share.  After  having  acquir- 
ed and  paid  for  the  home  place,  200  acres,  he 
bought  the  Ponder  tract  and  took  the  deed 
in  the  name  of  Albert,  who  was  then  only  17 
years  of  age.  He  continued  this  course  dur- 
ing his  lifetime,  buying  other  lands  besides 
those  involved  In  this  suit,  and  selling  the 
same  at  a  profit  His  bank  account  was  kept 
in  Albert's  name.  He  made  advancements  of 
personal  property  to  Albert,  and,  joined  by  his 
wife,  be  deeded  him  58Mi  acres  of  land  for  a 
recited  money  consideration,  which  in  fact 
was  not  paid. 

[3]  But  the  finding  of  the  Jury  that  Chris 
Krenz  had  the  four  tracts  of  land  involved  in 
this  suit  conveyed  to  Albert  for  the  purpose 
of  defrauding  Charlotte  Krenz  rests  principal- 
ly upon  the  statements  made  by  Chris  Krenz 
in  reference  to  those  transactions;  and,  to 
our  minds,  the  most  serious  question  Involved 
in  this  appeal  is:  Were  such  declarations 
legal  evidence  against  appellants  ?  tliey  were 
made  to  his  neighbors  and  friends  after  the 
deeds  were  executed  and  In  the  absence  of 
Albert  They  were  objected  to  by  appellants 
as  hearsay. 

The  general  rnle  that  hearsay  is  not  admis- 
sible as  evidence  has  been  settled  for  about 
200  years,  but  that  there  are  exceptions  to  the 
rule  is  as  old  as  the  rule  itself.  One  of  these 
exceptions  Is  that  the  declarations  of  a  party 
against  his  Interest  may  be  given  against 
him,  or  those  claiming  under  him.  We  be- 
lieve this  rule  is  applicable  to  the  facts  of  this 
<»se;  To  Illustrate:  Suppose  Mrs.  Krenz 
had  died  leaving  surviving  her  her  husband 
Chris  Krenz,  her  children  Albert  and  Lena 
and  her  children  by  her  first  marriage,  the 
appellees  herein.  If  Chris  Krenz  had  de- 
manded one-half  of  the  homestead  tract  and 
the  personal  property  involved  herein,  these 
appellees  could  have  said:  You  must  bring 
the  four  tracts  deeded  to  Albert  into  the  par- 
tition ;  they  also  belong  to  the  community  es- 
tate. He  would  have  replied.  Not  so;  it  is 
true  that  they  were  purchased  with  communi- 
nity  funds,  but  they  were  deeded  to  Albert  as  a 
gift  to  him,  or  as  an  advancement,  and  in  ei- 
ther case  do  not  belong  to  the  conmiuulty  es- 
tate. The  reply  would  have  been:  But  those 
deeds  were  made  without  the  knowledge  or 
consent  of  our  mother  and  in  pursuance  of  a 
scheme  to  defraud  her  of  her  community  in- 
terest therein.  If  he  had  demanded  proof  of 
this  charge,  they  could  have  replied:  Your 
own  declarations.  In  a  suit  between  them 
and  Chris  Krenz  they  could  have  put  in  evi- 
dence his  declarations  that  were  proven  in 
this  case.  Be  being  dead,  why  cannot  they  be 
put  in  evidence  against  those  who  are  claim- 
ing ondet  him}   They  were  against  his  inter- 


est when  made,  in  that  tbeir  effect  was  to 
reduce  the  value  of  his  interest  in  the  recog- 
nized community  estate.  And  as  he  had  the 
right  to  give  one-half  of  the  community  es- 
tate to  Albert  and  as  the  property  deeded  to 
Albert  exceeded  the  value  of  the  land  remain- 
ing, such  declarations  would  have  proved  that 
he  had  but  little  interest  in  the  pTopertj  on 
hand  at  the  time  of  the  death  of  his  wife. 
The  test  of  the  admissibility  of  such  declara- 
tions is:  Were  they  against  his  Interest  at 
the  time  they  were  made?  Clearly  they  were, 
and  we  think  that  the  trial  court  did  not  err 
in  admitting  them. 

We  think  that  the  declarations  of  CSirla 
Krenz, were  admissible  for  the  further  reason 
that  they  were  against  the  interest  of  bla 
children.  We  know  of  no  decision  which 
rests  an  exception  to  the  rule  against  tlie  ad- 
missibility of  hearsay  evidence  on  this 
ground,  but  we  think  that  such  exception  is 
supported  In  principle  by  all  decisions  enforc- 
ing the  rule  or  declaring  exceptions  thereto. 

The  purpose  of  all  testimony  is  the  ascer- 
tainment of  the  truth  as  to  the  matter  In  con- 
troversy. Not  all  testimony  given  in  court  is 
true,  but  such  testimony  Is  more  likely  to  be 
true  than  statements  made  out  of  court,  for 
the  reason  that  it  is  given  under  oath  which 
seeks  to  bind  the  conscience  of  the  witness, 
and  for  the  reason  that  the  opposite  party 
may  be  able,  by  cross-examination,  to  show  by 
the  witness  that  his  statements  are  false  or 
improbable,  or  made  without  sufficient  infor- 
mation, and  amount  to  no  more  than  (An- 
ions, or  that  he  Is  strongly  biased  In  favor  of 
the  party  In  whose  behalf  he  is  testifying. 
If  the  testimony  of  the  witness  Is  false,  a 
cross-examination  will  probably  clrcumstan- 
tlully  discredit  him,  and  enable  the  Jury  to 
properly  weigh  such  testimony.  For  these 
reasons  it  is  desirable  that  all  statements  of- 
fered in  evidence  should  be  made  In  open 
court  But  if  the  statements  offered  to  be 
proven  were  made  by  one  who  is  dead  or  be- 
yond the  jurisdiction  of  the  court,  they  must 
either  be  received  without  such  safeguards, 
or  the  benefit  of  them  must  be  lost  to  the 
party  in  whose  favor  they  were  made.  The 
exceptions  to  the  rule  are  based  upon  neces- 
sity, and  upon  the  supposition  that  the  dr- 
cumstances  under  which  they  were  made  af- 
ford a  sufilcient  probability  of  their  truth  to 
admit  their  being  received  and  considered  by 
the  jury  for  what  they  may  deem  them  to  be 
worth.  That  these  are  the  principles  upon 
which  rest  the  exceptions  to  the  nonadmissl- 
bUlty  of  hearsay  evidence  will  appear  by  ref- 
erence to  some  of  such  exceptions.  Among 
them  may  be  mentioned  declarations  as  to 
family  pedigree;  declarations  against  inter- 
est; dying  declarations;  res  gestse;  sub- 
scribing witnesses;  official  certificates;  pub- 
lic records,  etc.  In  each  of  these  cases  the 
testimony  is  admissible  for  the  reason  that  a 
knowledge  of  human  nature  indicates,  and 
experience  has  proven,  that  the  drcumstances 
under  which  such  declarations  were  made 
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are  gnffldent  gaarantieB  of  tbeir  tmthfnlness 
to  admit  them  In  evidence,  rather  than  to  de- 
prive parties  of  their  benefit  tJsnally  the 
necessity  for  admitting  anch  declarations 
rests  upon  the  fact  that  the  party  making 
tbcm  Is  dead;  but  in  some  instances,  as  in 
case  of  public  records,  it  rests  npon  public 
convenience. 

Tbe  law  as  to  the  admissibility  Of  any 
particular  hearsay  evidence  rests,  not  upon 
tbe  fact  that  some  court  at  some  time  has 
declared  such  evidence  admissible,  but  upon 
whether  the  statement  offered  comes  within 
the  principle  upon  which  hearsay  evidence  Is 
admissible,  viz.:  Necessity  and  circumstan- 
tial guaranty  of  Its  trustworthiness.  In  the 
kstant  case  the  necessity  exists  for  the  rea- 
son that  Chris  Krenz  Is  dead.  Were  such 
declarations  res  gestae,  they  would  be  admis- 
sible under  all  the  decisions,  for  the  reason 
that  men  do  not  usually  speak  falsely,  except 
by  design,  and  being  spoken  at  the  time  of 
the  transaction,  and  before  there  was  time  to 
reflect  upon  the  probable  consequence  of  the 
statements,  they  are  presumably  true.  If  it 
were  admitted  by  appellants  that  such  dec- 
larations were  made  by  Chris  Krenz  at  a 
time  when  they  were  against  his  interest,  they 
would  not  deny  that  such  statements  were 
admissible.  Why?  Because  an  unbroken 
line  of  decisions  have  so  declared.  But  why 
have  they  so  declared?  Because  men  do  not 
make  statements  against  their  own  Interest, 
unless  they  believe  them  to  be  true.  Is  it 
any  more  probable  that  a  father  who  has 
great  affection  for  his  son  and  solicitude  for 
his  welfare  will  deliberately  make  statements 
against  the  Interest  of  such  son,  if  they  are 
not  true,  than  that  he  would  make  such 
statements  against  his  own  Interest?  We 
think  not  If  the  case  comes  clearly  within 
the  reason  of  a  rule,  It  comes  within  the  rule, 
though  no  previous  occasion  may  have  de- 
manded its  application  by  any  court.  Chris 
Krenz  knew  his  own  purpose  in  having  the 
deeds  made  to  Albert;  no  cross-examination 
could  have  thrown  doubt  upon  that  proposl- 
tiofi.  His  declarations  as  to  such  purpose 
were  deliberately  and  repeatedly  made  in 
conversations  with  his  neighbors,  one  of  whom 
came  across  the  waters  with  him  from  the 
fatherland,  when  Chris  was  a  youth.  He  de- 
clared that  hla  wife  was  Ignorant  of  what  be 
had  done  and  was  doing,  and  two  of  the  con- 
rersations  testified  to  were  In  her  presence, 
and  Indicated  her  ignorance  as  to  such  trans- 
actions. He  said  that  he  was  able  to  keep 
lier  In  Ignorance,  because  she  could  neither 
read  not  write,  and  no  testimony  was  offer- 
ed to  the  contrary.  In  addition  to  taking 
deeds  in  Albert's  name,  advancements  of 
money  and  personal  property  to  him  Show 
tbe  father's  affection  for  him  and  his  solid- 
tude  for  his  son's  welfare.  Such  affection 
and  solicitude  continued  to  tbe  time  of  tbe 
death  of  tbe  father.  There  was  not  only  no 
inducement  for  his  making  tbe  statements  If 


they  were  false,  bat  tbe  strongeBt  of  lieastms 
for  bis  not  making  them  unless  they  were 
true.  For  these  reasons  we  hold  that  tbe 
court  did  not  err  In  admitting  In  evidence 
the  declarations  of  Chris  Krenz  as  to  his 
purpose  in  having  deeds  taken  in  Albert's 
name. 

Finding  no  error  of  record,  all  of  appel- 
lants' assignments  of  error  are  overruled 
without  discussing  the  same  seriatum,  and 
the  Judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

On  Motion  for  Behearlng. 

We  were  in  error  in  saying  that  the  value 
of  tbe  four  tracts  of  land,  and  that  Albert 
Krenz  was  a  party  to  bis  father's  scheme  to ' 
defraud  Mrs.  Krenz  was  alleged  in  appel- 
lees' answer.  But  these  errors  are  immate- 
rial, in  that  they  did  not  influence  our  deci- 
sion. If  a  scheme  to  defraud  his  wife  out 
of  her  Interest  in  tbe  community  estate  was 
concocted  by  Chris  Krenz,  in  pursuance  of 
which  he  caused  the  land  to  be  deeded  to 
Albert,  and  Albert  paid  no  consideration 
therefor,  It  would  not  matter  that  he  did  not 
know  of  such  fraudulent  intent. 

[4]  Appellants  assigned  error  in  submit- 
ting this  Issue,  for  the  reason  that  it  wa6 
not  pleaded.  Where  a  general  charge  is  giv- 
en It  is  error  to  submit  an  issue  not  raised 
by  the  pleadings,  upon  which  the  Jury  might 
have  based  their  verdict,  for  the  reason  that 
it  cannot  be  known  that  they  did  not  do  so. 
But  where  a  case  is  submitted  on  special 
issues,  it  does  not  matter  that  an  issue  is 
submitted  which  U  not  raised  by  the  plead- 
ings, as  tbe  court  will  base  its  Judgment  on 
the  findings  of  tbe  Jury  on  the  material  is- 
sues. The  court  might  have  submitted  to  the  * 
Jury  the  issue  as  to  whether  or  not  George 
Washington  cut  the  cherry  tree,  and  they 
might  have  found  that  he  did  not,  but  this 
would  not  have  been  a  ground  for  setting 
aside  the  Judgment  if  it  followed  the  verdict 
as  to  the  material  issues  raised  by  the  plead- 
ings. This  is  one  of  the  many  reasons  why 
cases  should  be  submitted  on  special  issues. 

As  to  alleging  tbe  value  of  the  land,  if 
such  land  was  deeded  to  Albert  by  way  of  ad- 
vancement, with  the  knowledge  and  consent 
of  bis  mother,  and  it  had  been  brought  In- 
to hotchpotch.  It  would  have  been  necessary 
to  ascertain  its  value,  in  order  to  determine 
whether  or  not  be  was  entitled  to  any  addi- 
tional portion  of  tbe  community  estate,  and 
If  so,  how  much.  But  if  the  finding  of  the 
Jury  that  this  property  was  deeded  to  Albert 
for  tbe  purpose  of  defrauding  Mrs.  Krenz  out 
of  her  community  interest  therein  was  cor- 
rect, such  lands  were  community  property, 
and  in  partition  of  the  same  their  value 
would  be  determined  by  the  commissioners, 
vrithout  regard  to  the  finding  by  the  Jury  as 
to  such  value. 

[8]  On  March  10,  1915,  we  granted  appel- 
lants' motion,  for  rehearing  herein  on  tbe 
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ground  df  a  conflict  in  the  findings  of  the 
turj  on  the  Issnes  of  fraud  and  of  advance- 
menta.  Upon  further  consideration,  we  have 
oonduded  that  there  Is  no  conflict  In  such 
findings  In  the  sense  that  the  Jury  meant 
tbem,  viz.:  That  the  deeds  were  executed  to 
Albert  without  the  knowledge  or  consent  of 
(Xiarlotte  Krenz,  and  with  the  intent  to  de- 
fraud her  of  her  community  Interest  In  the 
lands,  but  that  as  to  Chris  Krenz,  he  Intend- 
ed them  as  an  advancement  and  not  as  a 
gift  to  Albert  The  Jury  made  a  finding  that 
Qiris  Krenz  intended  that  certain  property 
received  by  the  daughter  Lena  should  be  an 
advancement  to  her,  and  had  the  Questions 
IB  to  Albert  been  framed  as  In  the  case  of 
-  Ijena,  we  doubt  not  that  the  finding  would 
have  been  equally  as  specific.  Looking  to  all 
of  the  questions.  It  Is  apparent  that  the  court 
meant  the  Issue  of  gift  or  advancements  to 
Albert  to  apply  to  the  Intention  of  Chris 
Krene  only,  and  that  the  Jury  so  understood. 
It  is  the  duty  of  the  court  to  reconcile  the 
answers  of  the  Jury,  If  It  can  reasonably  be 
done.  Jordan  v.  Morgan,  15  S.  W.  599. 
Cbrls  Kr^iz  being  the  owner  of  a  half  inter- 
est in  Uie  lands,  had  the  right  to  have  them 
transferred  to  Albert  to  the  extent  of  his  in- 
terest therein,  and  if  there  Is  a  sufficient 
amount  of  the  community  estate  remaining, 
Albert's  title  to  the  four  tracts  of  land'  will 
not  be  disturbed,  but  in  the  partition  they 
will  be  charged  up  to  him  at  their  present 
value,  as  determined  by  the  court  on  the  re- 
port of  the  commissioners  of  partition. 

Hie  motion  of  appellees  for  a  rehearing  is 
granted,  the  Judgment  of  the  trial  court  is 
affirmed,  with  Instructions  to  proceed  with 
the  partition  of  the  community  estate  of 
Chris  and  Charlotte  Krenz  In  accordance 
with  the  Judgment  of  said  court  and  our 
ofdnlon  herein. 

Motion  granted  and  Judgment  affirmed. 

On  Motion  for  Rehearing  by  Appellants. 

Appellants  Insist  that  the  rule  that  hear- 
say declarations  against  Interest  are  admissi- 
ble in  evidence  is  not  applicable  to  this  case, 
and  in  support  of  such  contention  cite  Kyle 
V.  Davidson,  102  Tex.  page  234,  115  S.  W.  30. 
In  that  case  Mr.  Justice  Williams,  speaking 
for  tiie  court,  said: 

"The  rale  of  evidence  relied  on  (that  hearsay 
against  interest  is  admissible)  is  well  sustained 
by  the  authorities,  but  no  instance  of  such  ap- 
plication of  it  as  is  here  contended  for  has  been 
cited  or  found  by  ns." 

In  that  case  the  owner  of  a  tract  of  land 
had  executed  two  conveyances  to  it,  one  in 
1835,  and  one  in  1846.  The  prior  deed  was 
not  recorded  until  1847.  The  Issue  was 
whether  the  grantee  in  the  last  deed  was  a 


purchaser  for  value,  and  the  question  certi- 
fied was  whether  the  recital  in  said  deed  of  a 
cash  consideration  of  $500  was  admissible  to 
prove  such  payment.  It  was  held  that  It  was 
not.  The  purchaser  under  a  prior  unrecord- 
ed deed  obtains  title  to  the  land  subsequently 
conveyed,  but,  by  force  of  the  registration 
statute  he  Is  estopped  from  asserting  the 
same  against  a  subsequent  purchaser  for  val- 
ue without  notice.  The  grantor  having  parted 
with  his  title,  the  recital  of  the  payment  of 
the  purchase  money  is,  as  to  those  not  parties 
or  privies  to  such  deed,  purely  hearsay,  and 
is  within  the  ban  of  the  general  rule  exclud- 
ing such  testimony. 

In  the  instant  case,  however,  Chris  Elrenz 
had  not,  from  the  standi)olnt  of  equity,  part- 
ed with  title  when  he  made  the  declarations 
given  In  evidence.  While  the  husband  is  the 
active  manager  of  the  community  estate, 
and,  in  the  absence  of  fraud,  may  dispose  of 
the  same  as  he  sees  fit,  he  Is  In  fact  but  the 
trustee  for  such  estate  and  cannot  dispose 
of  it  in  fraud  of  the  rights  of  his  wife,  the 
co-owner  thereof.  In  this  case  the  commu- 
nity funds  are  clearly  traced  into  the  four 
tracts  of  land  in  controversy.  This  consti- 
tutes them  community  property.  The  deeds 
are  In  the  name  of  Albert,  but  he  paid  no 
consideration  therefor,  and  consequently  can 
urge  no  defense  against  the  claims  of  Char- 
lotte Krenz,  or  of  her  heirs,  that  could  not 
have  been  successfully  urged  by  Chris  Krenz. 
The  declarations  proven  were  against  his  in- 
terest In  that  the  effect  of  them  was  to  di- 
minish his  interest  In  the  unsold  portion  of 
the  community  estate  to  the  value  of  said 
four  tracts  of  land. 

[I]  Appellants  insist  that  Inasmuch  as 
Chris  Krenz  was  the  owner  of  one-half  of 
the  community  estate,  the  deeds  to  Albert 
conveyed  title  to  one-half  of  the  lands,  and 
therefore,  as  to  such  half  Albert  should  be 
charged,  If  at  all,  only  the  value  of  such  half 
at  the  time  of  the  conveyance,  and  not  such 
value  at  the  time  of  the  trial.  Our  view  is 
that  the  deeds  to  Albert  conveyed  no  equita- 
ble title  to  any  portion  of  the  land  as  against 
Mrs.  Kr^iz,  but  that  the  same  became  and 
remained  community  property,  and  that  be- 
fore Albert  wlU  be  allowed  to  participate  in 
the  partition  of  the  remainder  of  the  com- 
munity estate,  he  must  account  for  the  pres- 
ent value  of  the  four  tracts  of  land  of  which 
be  becomes  the  equitable  as  well  as  the  legal 
owner  by  virtue  of  the  partition  of  said  es- 
tate. 

For  the  reasons  stated  In  car  former  opin- 
ions herein,  as  well  as  those  stated  in  this 
opinion,  appellants'  motion  for  a  rdiearing 
is  overruled. 

Motion  overruled. 
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O'NBIIi  T.  GIBSON.     (No.  7361.) 

(Court  of  Civil  Appeals  of  Texu.    DaUaa. 

May  22,  1916.) 

1.  BtLLB  AND   NOIXS  «=3461—DsnNBB— SET- 
OFF. 

In  a  client'8  action  on  a  note  executed  by 
Ua  attorney,  defendant'a  contention  that  the 
note  was  executed  that  it  might  be  used  by  the 
client  to  obtain  money  with  which  to  pay  de- 
fendant an  attorney's  fee  waa  not  objectionable 
aa  preaentinc  matter  not  available  as  a  legal 
defense  or  aet-oS  to  the  note. 

[Eld.  Note.— For  other  cases,  see  Billa  and 
Note%.  Cent.  Die.  {f  1342,  1343,  1S66.  1366; 
Dec  Dig.  •=>461.] 

2.  COITTIACTS  «=s>350— MtrnJALlTT— Pboot. 

nuit  one  party  to  a  contract  testified  to  by 
the  other  party,  testified  that  the  contract  was 
not  made,  did  not  oonelnsiyely  show  tliat  the 
contract  was  lacking  in  mutuality. 

[Ed.  Note.— For  other  cases,  see  Oontracta, 
Coit.  Dig.  U  1819-1823:  Dec.  Dig.  «=>380.] 

3.  I^noTATioN  OF  Actions  4=>26— Applica- 
tion OF  Statctk— Dkfbnsb  to  Notb— Ao- 

OOMHODATION  BIaKXB. 

Where,  in  an  action  on  a  note  executed  by 
plaintiCs  attorney,  defendant  claimed  that  the 
note  waa  given  that  it  might  be  used  by  plain- 
tiff to  secure  money  to  pay  an  attorney  a  fee 
owing  to  defendant,  he  waa  an  accommodation 
maker  and  the  two-year  atatute  of  limitation, 
barring  his  right  of  action  for  the  fee,  was  inap- 
plicable to  the  issue  thus  presented. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent.  Dig.  H  118,  118-131;  Dec. 
Dig.  «=>%.] 

4.  Aptbai.  and  Bbbok  •s»1001— JTrDemHT— 
Etidsnck. 

A  judgment  baaed  on  findings  of  fact  rea- 
sonably supported  by  evidence,  will  be  affirmed 
<m  appeaL 

[ltd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  8922,  3928-3934;  Dec  Dig. 
«=»1001.] 

Apiwal  from  Navarro  CSoonty  Court ;  B.  R. 
Owen,  Judge. 

Action  by  Ed  a  O'NeU  against  El  J.  Gib- 
son. From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Jack  *  Jack,  of  Oorslcana,  for  appellant 
Calllcutt  k  Johnson,  of  Corslcana,  for  appel- 
lee. 

RASBURY,  J.  Appellant  sued  appellee  In 
the  Justice  court  of  precinct  No.  1  of  Navar- 
ro county,  August  2, 1913,  on  appellee's  prom- 
issory note  dated  November  28,  1910,  and 
due  20  days  thereafter.  Appellee  defaulted 
In  the  Justice  court,  but,  within  the  time  pro- 
vided by  law  removed  the  case  to  the  county 
court,  where  trial  waa  had  de  novo  before  the 
count7  Judge,  resulting  In  Judgment  on  the 
merits  of  the  case  for  appellee.  No  question 
arises  on  appeal  as  to  the  sufficiency  of  the 
{deading  of  either  party,  but  all  questions 
arise  aptm  the  sufficiency  of  the  evidence  to 
support  the  Judgment  of  the  court,  and  for 
that  reason  we  will  omit  a  statement  of  the 
pleading,  sUuse  the  defense  of  appellee  and 
appellant's  answer  thereto  appear  from  the 
evidence  and  the  Issues  raised  theieon  In 
tills  court 


Appellant  testified  oonoemlng  the  execn- 
tlon  and  delivery  of  the  note,  which  was  put 
In  Issue,  In  substance,  that  on  November  28, 
1910,  appellee,  who  was  his  attorney  and  spe- 
cial friend,  called  at  his  place  of  business  In 
Corslcana  and  borrowed  $150,  executing  the 
note  sued  on  as  evidence  of  the  loan.  Appel- 
lant held  the  note  until  October  9, 1911,  when 
he  sent  It  through  a  local  bank  to  Dallas, 
where  aPPellee  had  In  the  meanwhile  r»- 
moved,  for  collection,  sending  It  again  foi 
collection  October  13,  1911,  payment  in  both 
Instances  being  refused.  After  the  note  had 
been  due  about  a  year,  appellant  saw  ap- 
pellee and  reminded  him  the  note  was  un- 
paid, at  which  time  appellee  promised  to 
pay  the  same  as  soon  as  he  could  close  a 
trade  for  the  sale  of  a  house  then  pending, 
and  that  until  the  trial  of  the  case  in  the 
county  court  appellee  made  no  clahn  that  he 
did  not  owe  the  money  represented  by  the 
note; 

Appellee  on  the  contrary  testified  that  at 
the  time  the  note  was  executed  appellant  was 
Indebted  to  the  firm  of  Gibson  &  Calloway 
$350,  balance  on  fees  for  legal  services  ren- 
dered appellant  during  the  year  1909  In  de- 
fending him  before  the  courts  In  approxl- 
matdy  17  cases  charging  him  with  violation 
of  the  local  option  laws,  and  that  on  that 
date  appellee  visited  appellant,  and  after 
calling  his  attention  to  the  unpaid  balance 
and  reminding  appellant  that  he  had  subse- 
quently rendered  him  other  valuable  profes- 
sional services  for  which  he  had  not  been 
remunerated.  Insisted  that  appellant  make 
him  a  substantial  payment  Further  talk 
was  Indulged  in,  but  It  was  then  and  there 
agreed  that  appeUee  should  execute  the  note 
sued  on,  which  was  to  be  Indorsed  and  nego- 
tiated by  appellant  and  the  money  so  secured 
turned  over  to  appellee,  with  the  further 
agreement  that  when  the  note  matured  ap- 
pellant should  pay  It,  the  purpose  being  to 
raise  money  to  pay  upon  appellant's  debt  to 
ai^)ellee.  The  note  was  executed  and  In- 
dorsed, and  appellant  did  secure  the  money 
and  pay  It  over  to  appellee  on  the  fees  due, 
with  the  agreement  that  the  debt  was  appel- 
lant's and  would  be  paid  by  him  when  it 
matured.  From  the  maturity  of  the  note  on 
December  20,  1910,  to  January  14,  1911,  ap- 
pellee saw  appellant  dally  and  nothing  was 
said  by  appellant  relating  to  the  note.  Dur- 
ing 1911  and  1912  appellee  saw  appellant  fre- 
quently, but  the  note  was  not  mentioned. 
Appellant  did  not  at  any  time  claim  appellee 
owed  him  the  money,  until  the  year  1913, 
when  appellant  became  offended  at  appellee 
because  appellee  accepted  employment  from 
appellant's  wife  In  a  suit  for  divorce  growing 
out  of  domestic  differences,  when  appellant 
demanded  payment  of  the  note,  which  appel- 
lee refused.  L.  R.  Calloway  corroborated  ap- 
pellee's testimony  concerning  the  emplbyment 
of  Gibson  &  Calloway,  and  that  there  was 
due  the  firm  |350  at  the  time  the  note  sued 
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on  waa  executed,  which  had  been  assigned  to 
Olbaon. 

Appellant  In  rebuttal  speclflcally  dented 
the  statements  of  appellee  that  the  $150  was 
to  be  paid  on  attorney's  fees,  but  declared 
that  the  note  represented  nothing  more  nor 
less  than  a  loan. 

Thus  it  Is  seen  that  appellant  and  appellee 
are  hopelessly  In  conflict  concerning  the  real 
consideration  for  the  execution  of  the  note. 
It  is  also  equally  clear  that  It  was  the  func- 
tion of  the  trial  Judge  to  reconcile  the  conflict 
In  the  evidence  of  the  parties  or  adopt  as 
true  the  facts  testified  to  by  one  or  the  other 
of  the  litigants.  The  trial  court  acted  In 
that  respect,  and  It  Is  useless  for  us  to  argue 
that  we  caimct  disturb  such  action.  It  only 
remains  therefore  to  ascertain  If  the  trial 
court  has  In  any  respect  erred  in  applying 
the  rules  of  law  to  the  facts  so  found. 

[1]  It  Is  first  contended,  in  effect,  that  even 
though  the  court  adopted  appellee's  evidence 
as  the  truth  of  the  transaction.  Judgment 
should  nevertheless  have  been  for  appellee, 
because  the  contract  between  appellee  and 
appellant  as  testified  to  by  appellee  was  not 
available  as  a  legal  defense  or  set-oft  to  the 
note.  The  contention  misconceives  the  issue 
made  by  the  pleading,  as  well  as  the  purpose 
of  the  evidence.  The  claim  made  by  appellee 
was  that  the  note  represented  the  debt  of  ai>- 
pellant  and  the  evidence,  If  true,  establishes 
nothing  less  than  that  Hence,  no  issue  of 
payment  or  set-off  arises.  The  trial  judge 
having  found  the  facts  as  related  and  the 
issue  being  solely  one  of  fact,  and  being  sup- 
ported by  the  evidence,  the  question  of  de- 
fense or  set-off  is  eliminated,  because,  as 
stated,  the  debt  was  not  the  debt  of  appellee. 

[2]  Nor  can  it  be  said  as  urged  by  appel- 
lant that  the  contract  testified  to  by  ap- 
pellee was  not  mutual  solely  because  appel- 
lant testified  that  no  such  agreement  was  In 
fact  made.  In  disposing  of  the  conflict  In  the 
evidence  of  the  parties  the  court  necessarily 
discarded  the  evidence  of  one  of  them,  as  It 
was  his  duty  to  do,  and  when  he  did  so  there 
was  of  course  entire  mutuality  In  the  con- 
tract proven. 

[3]  Neither  does  the  question  of  limitation 
enter  the  case  as  is  also  urged  by  appellant 
Appellee  was  not  setting  off  against  the  note 
the  fees  owed  him  by  appellant,  and  which 
were  barred  by  the  two-year  statute  of  limi- 
tation. According  to  the  agreement  testified 
to  by  appellee  and  adopted  by  the  court,  the 
note  was  made  in  order  to  enable  appellant 
to  make  a  payment  on  his  debt  to  appellee. 
In  short,  by  the  finding  of  the  Judge  appel- 
lee's legal  status  was  that  of  accommodation 
maker.  Accordingly  limitation  was  not  an 
issae. 

[4]  As  stated  in  the  beginning  the  case 
presents  Issues  of  fact  solely.  Such  issues 
are  for  the  determination  of  the  trial  court 
and  when  the  trial  court  has  determined 
them  the  only  duty  of  this  court  on  appeal 


is  to  examine  the  evidence  to  ascertain  If  it 
supports  the  conclusions  of  the  trial  court 
It  is  obvious  from  the  statement  already 
made  of  the  eTidence  that  it  does  support 
such  conclusions.  Accordingly  the  Judgment 
is  affirmed. 
Affirmed. 


BICH  et  al.  v.  PARK.     (No.  B315.)t 
(Court    of   Civil    Appeals   of   Texas.      Austin. 
Feb.  17,  1815.    On  Motion  for  Rehear- 
ing, May  26,  1915.) 

1.  CoBPOBAnoNB    iSs>268  —  Liabiijtt    or 

Stoceholdebs — Calls. 

Proof  of  a  subscription  and  a  valid  call 
upon  stockholders  makes  out  a  prima  facie  case, 
in  an  action  to  recover  on  stock  subscriptions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  S87,  888,  080,  1149-1159,  2277; 
Dec.  Dig.  <S=9260.] 

2.  Tbial  ®=3l43— Pbovincb  of  Jubt. 

Where  the  evidence  on  an  issue  is  conflict- 
ing, it  should  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  342,  343;   Dec.  Dig.  «=»143.] 

3.  GOBFOBATIONS  «s>244  —  Stockholdebs  — 

LlABILITT— TBANSFEB. 

Where  corporate  stock  is  transferred  before 
the  whole  of  the  subscription  price  has  been 
paid,  and  the  transfer  is  duly  recorded,  the 
transferror  is  usually  discharged  from  further 
liability  upon  the  subscription. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {g  960-977 ;    Dec.  Dig.  iS=>244.] 

4.  Affbal  and  Ebbob  «S31064— Review  — 
Habmless  Ebbob. 

In  an  action  for  amounts  uncalled  on  con- 
tracts for  subscriptions  to  corporate  stock,  the 
giving  of  a  special  charge,  which  was  in  con- 
flict with  the  general  charge  and  informed  the 
jury  that  a  bona  fide  transfer  of  the  stock 
would  not  defeat  the  action,  cannot  be  held 
harmless;  the  charges  being  contradictoryj  so 
that  it  could  not  be  determined  wliich  the  jury 
followed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4219,  4221-4224;  Dec. 
Dig.  <S=5»1064.] 

5.  COBPOBATIONS  «=5>269  —  Stockholdebs  — 
ZJA.BILITT— BUBDEN    OF    PBOOF. 

A  creditor  seeking  to  recover  amounts  due 
on  a  subscription  contract  to  corporate  stock 
has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §J  887,  888,  980,  1149-1159,  2277 ; 
Dec.  Dig.  <S=>269.] 

9.  Tbial  €s»252— Instbuctiovs. 

In  an  action  for  amounts  claimed  to  be  due 
on  contracts  for  subscriptions  to  corporate  stock, 
a  charge  that,  unless  the  jury  found  by  a  pre- 
ponderance of  the  evidence  that  defendants  paid 
for  the  stock,  the  verdict  should  be  for  plaintiff 
for  the  amount  claimed,  is  erroneous  as  allow- 
ing a  verdict  for  plaintiff  without  regard  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  505,  596-612;    Dec.   Dig.  «=>252.] 

7.  COBFOBATIORB  ^=>269  —  Stookholdebs  — 
Action  on  Bubbcbiptionb— Evidence. 
In  an  action  against  subscribers  to  corpo- 
rate stock  to  recover  amounts  uncalled  (or,  it 
is  improper  to  exclude  evidence  of  any  of  the 
property  delivered  by  the  subscribers  to  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  887,  888,  980,  1149-11B9,  2277; 
Dec.  Dig.  0=269.] 
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8.  cobpohations  «=>269  —  stookhoi.dkbs  — 
Action  on  Sxjbsobiptions— Ktidbnok. 

In  an  action  against  the  original  subscrib- 
eiB'to  corporate  stock  to  recover  on  their  con- 
tracts, evidence  that  their  transferee  sold  the 
corporate  buainesa  for  more  than  he  paid  is 
material  on  the  qnestion  of  the  value  of  a  stock 
of  goods  transferred  by  the  subscribers  in  pay- 
ment of  their   subscriptions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  887,  883,  980,  1149-1169,  2277; 
Dec.  Dig.  «=s>269.] 

9.  WiTWKSSKS     9=3331%   —  IlCPSAOHUBNT  — 

Evidence. 

Where  a  purchaser  of  the  property  of  a  cor- 
poration testified  as  to  the  value  of  a  stock  of 
goods  transferred  by  original  subscribers  in  pay- 
ment of  their  subscriptions  to  the  stock,  evi- 
dence that  he  received  more  than  he  paid  for  it 
is  admissible  to  impeach  his  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  (8=»331%.] 

10.  Witnesses    €=3266— Cboss-Exakination 
—Right. 

The  right  of  crom-axamination  is  a  valu- 
able one,  and  ita  denial  npon  a  material  matter 
ia  reversible  error. 

[E^d.  Note.^For  other  cases,  see  Witnesses, 
Cent.  IMg.  SS  907-912,  914-920,  922;  Dec.  Dig. 
«=>2e6.] 

11.  VKNiTt    «=>22—Pbivileob— Residence. 
One  of  several  subscribers,  sued  for  sums 

due  OB  corporate  stock,  is  not  entitled  to  assert 
Us  priTil^e  to  be  sued  in  the  county  of  his  res- 
idence, where  the  venue  was  located  in  a  coun- 
ty where  other  subscribers  resided. 

[Ed.  Note.— For  other  cases,  see  Yenne,  Cent 
Dig.  H  85-37;   Dec  Dig.  «=922.] 

12.  JUDOMENT  «=»641— CONSTBTTCnON. 

An  order  of  a  referee  in  bankruptcy,  declar- 
ing that  the  original  subscribers  to  stock  of  a 
corporation  were  liable  for  sums  unpaid,  and 
that  the  trustee  might  maintain  suit  therefor,  is 
a  mere  administrative  order  for  the  purpose  of 
authorizing  the  trustee  to  file  suit. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent.  Dig.  {  1155;    Dec.  Dig.  «33641.] 

18.  Judgment  ®=»731  —  CoNOLtrsiTENESs  — 

Kattebs  Concluded. 

Where  an  order  of  the  referee  in  bankrupt- 
cy finding  fhat  the  original  subscribers  to  cor- 
porate stock  were  liable  for  amounts  unpaid  did 
nut  dispose  of  defenses  raised,  the  order  does 
not,  in  a  subsequent  suit  by  the  trustee,  con- 
elDde  the  subscribers  as  to  those  defenses. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1259,  1281;   Dec  Dig.  «=»731.i 

14.  Judgment    9»729— Construction— Con- 
ci.usivene88. 

Where  an  order  of  a  referee  in  bankruptcy, 
finding  original  subscribers  to  the  stock  of  an 
insolvent  corporation  liable  on  their  contracts, 
provided  for  suit  by  the  trustee,  and  declared 
that  in  such  suit  the  subscribers  might  urge  any 
defenses  they  desired,  the  order  is  not  a  concln- 
aive  adjudication  as  to  their  liability. 

[E!d.  Note. — For  other  cases,  see  Judgment 
Cent  IMg.  i  1262;    Dec  Dig.  (8=9729.1 

On  Motion  for  Rehearing. 

15.  CoBFOBATiONS    €=»244  —  Stockholdebs' 

LlABILITT. 

A  purchaser  of  corporate  stock,  who  buys 
-witb  knowledge  that  the  stock  has  not  been  ful- 
ly paid  in,  is  liable  for  the  balance,  notwith- 
standing representations  that  it  was  paid  for, 
but  If  he  buys  without  such  knowledge  he  is 
not  liable;  the  purchaser  not  usually  being 
charKeable  with  notice  that  amounts  are  due  on 


stock  which  he  In  good  faifh  purchase*  In  the 
open  market 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |i  960-977 ;    Dec  Dig.  <S=»244.] 

16.    COBPOBATIONS  ^=3244— SUBBCBIBEBB— LOA- 
BILITT. 

Dnder  Const  art.  12,  i  6,  declaring  that 
no  corporation  shall  issue  stock  except  for  mon- 
ey paid,  labor  done,  or  property  actually  re- 
ceived, subscribers  to  the  stocK  of  a  corporation 
who  had  not  fully  paid  for  stock  received  are 
guarantors  of  the  oalance  due  regardless  of 
transfer. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  960-977;   Dec  Dig.  <8=»244.] 

Appeal  from  District  Court,  McLennan 
County;   Tom  L.  McCallough,  Judge. 

Action  by  M.  C.  H.  Park,  as  trustee,  against 
B.  T.  Rich  and  others.  From  a  Judgment 
for  plalntifl,  defendants  appeaL  Reversed 
and  remanded. 

Spann  &  Spann,  of  Temple,  and  Sleeper, 
Boynton  &  Kendall,  of  Waco,  for  appellants. 
J.  D.  Williamson,  of  Waco,  for  appellee. 

Statement  of  the  Case. 

RICE,  J.  The  Rich  Dry  Goods  Company 
was  duly  incorporated  October  21, 1909,  with 
B.  T.  Rich,  S.  D.  Stltt,  Frank  Leahy,  and  J. 
S.  Thompson  as  original  stockholders  there- 
in, Rich  for  60  shares  at  $100  per  share,  Stltt 
for  64  shares  at  $100  per  share,  and  Leahy 
and  Thompson  Jointly  for  36  shares  at  $100 
per  share — amounting  In  the  aggregate  to 
$16,000.  They  constituted  the  board  of  di- 
rectors of  said  corporation,  and  claimed  to 
have  transferred  to  said  corporation,  in  full 
payment  for  such  shares  a  stock  of  goods, 
wares,  and  merchandise,  mercantile  notes 
and  accounts,  furniture  and  fixtures,  valued 
at  $15,000;  whereupon  said  corporation  Is- 
sued said  shares  of  stock  to  them,  showing 
on  their  face  to  be  fully  paid  and  nonassessa- 
ble. A  dry  goods  business  was  thereafter 
conducted  by  said  coriwratlon  until  about 
the  31st  day  of  January,  1910,  when  appel- 
lants sold  all  of  their  shares  of  stock  there- 
in to  one  Hallenbeck,  who  paid  them  full 
value  therefor,  and  Hallenbeck  &  Sons,  as 
stockholders  In  said  corporation,  continued 
to  operate  said  business  for  about  a  month 
thereafter,  when  they  sold  their  entire  inter- 
est therein  to  one  Cordell,  who  operated  the 
same  until  the  17th  of  February,  1911,  at 
which  time  said  corporation  was  adjudged  a 
bankrupt  by  the  United  States  District  Court 
at  Waco,  and  appellee  M.  G.  H.  Park  was 
on  the  20th  of  March,  1911,  duly  elected 
trustee  of  said  bankrupt  estate,  who,  after 
having  qualified  as  such,  took  possession  of 
the  effects  of  said  concern  and  reduced  all  of 
its  assets  to  cash,  reporting  to  the  referee 
in  bankruptcy  that  they  were  not  sufficient 
to  discharge  the  debts  of  said  estate,  and 
made  an  application  to  said  referee,  stating 
said  facts,  and  further  stating  that  although 
stock  in  said  corporation  had  been  Issued  to 
said  BUch,   Stitt,  Leahy,  and  Thompson  in 
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the  amounts  above  named  aa  fully  paid  and 
nonassessable,  they  had  not  In  fact  paid  said 
amounts  therefor,  but  Stltt  bad  only  paid 
11,220.66,  Rich  bad  only  paid  $983.33,  and 
that  Leahy  and  Thompson  had  only  paid 
$708,  leaving  said  stockholders  still  Indebted 
to  said  corporation  in  the  following  amounts, 
SOtt  for  $5,179.34,  Rich  for  $4,016.67,  and 
Leahy  and  Thompson  jointly  in  the  sum  of 
$2,892 ;  and  prayed  that  a  call  be  made  up- 
on said  stockholders  requiring  them  to  pay 
the  balance  due  on  said  stock.  Whereupon, 
said  referee,  after  a  hearing,  entered  an  or- 
der finding  the  amounts  due  to  be  as  stated 
by  the  trustee,  and  granting  said  application 
and  directing  said  parties  to  pay  within 
three  days  said  balances  so  found  to  be  due 
on  their  stock ;  and,  In  the  event  of  failure 
so  to  do,  the  trustee  was  directed  to  bring 
suit  against  each  of  them  for  the  respective 
amounts  due  by  them.  But  It  was  further 
recited  therein  that  said  order  should  not 
be  construed  to  prevent  the  trustee  or  any 
of  the  parties  sued  by  him  pursuant  to  the 
provisions  thereof,  from  showing  payment  for 
said  stock,  nor  from  asserting  or  from  otter- 
ing evidence  to  establish,  or  from  proving,  if 
the  facts  so  Jostlfled,  any  cause  of  action  or 
defense  such  trustee  or  other  party  may 
have  to  assert  or  make  in  such  suit  or  suits, 
action  or  actions.  Said  parties  having  failed 
to  pay  said  amounts  as  directed,  the  trustee 
brought  this  action  on  the  12th  day  of  March, 
1913,  to  enforce  payment  thereof,  alleging 
the  foregoing  facts. 

After  a  plea  of  privilege  by  Stitt  to  be 
sued  la  Bell,  the  county  of  his  residence,  all 
of  the  parties  answered  by  general  denial 
and  two  special  defenses,  to  wit:  First,  ad- 
mitting that  they  were  original  subscribers 
for  the  capital  stock  of  said  bankrupt  corpo- 
ration, but  alleging,  however,  that  they  had 
fully  paid  therefor  by  delivering  to  said  cor- 
poration goods,  wares,  and  merdiandlse,  fix- 
tures, and  mercantile  notes  and  accounts  of 
the  value  equal  to  the  par  value  of  said  cap- 
ital stock.  Second,  that,  irrespective  of 
whether  said  stock  was  fully  paid  or  not, 
each  of  them  had,  In  good  faith,  while  said 
corporation  was  solvent  and  a  going  concern, 
transferred  all  of  their  stock  In  said  corpo- 
ration to  Uallenbeck,  by  reason  of  which 
they  were  absolved  from  further  liability 
thereon  to  said  corporation  or  to  said  trus- 
tee for  any  unpaid  portion  of  their  subscrip- 
tion to  said  capital  stock. 

Appellee  Intenposed  a  general  denial  of  all 
of  the  allegations  in  appellants'  special  an- 
swers, and  specially  denied  that  said  stock 
of  goods,  wares,  and  merchandise,  etc.,  al- 
leged to  have  been  transferred  by  appellants 
to  said  corporation  in  payment  for  said  cap- 
ital stock  was  of  the  value  stated  by  appel- 
lants, but  that  said  property  so  transferred 
by  appellants  to  said  corporation  In  payment 
for  their  said  stock  was  only  sufficient  to 
I)ay  the  sum  of  $2,860.10  thereon,  leaving  the 
balance  of  said  capital  stock  unpaid.    And 


further  answering,  alleged  that  appellants 
had  not  transferred  their  stock  in  said  cor- 
poration In  good  faith,  but  that  the  transfer- 
ee thereof  had  notice  that  the  sahie  was  un- 
paid, and  had  not  assumed  appellants'  obli- 
gations on  said  unpaid  stock.  And  further 
pleaded  res  adjudlcata,  in  that  all  matters 
pleaded  in  defense  by  appellants  had  been 
adjudicated  by  the  referee  in  bankruptcy  in 
making  a  call  for  said  unpaid  stock. 

A  Jury  trial  resulted  In  a  verdict  and  Judg- 
ment against  each  of  the  appellants  for  the 
following  amounts,  to  wit:  B.  T.  Rich,  $1,- 
640;  S.  D.  Stltt,  $2,160;  and  Frank  Leahy 
and  Joe  S.  Thompson  Jointly  In  the  sum  of 
$1,200 — from  wUch  this  appeal  is  prose- 
cuted. 

Opinion. 

Appellants  assign  as  error  for  review: 
First  The  refusal  of  the  trial  court  to  per- 
emptorily charge  a  verdict  in  their  favor  (a) 
at  the  close  of  plaintlft's  testimony,  (b)  at  the 
close  of  the  case  before  charging  and  submit- 
ting the  Issues  to  the  Jury,  which  points  are 
presented  under  the  first  and  second  assign- 
ments of  error.  Second.  Incorrect,  contra- 
dictory, and  misleading  charges  of  the  court ; 
the  specific  errors  complained  of  being  pre- 
sented by  the  third,  fourth,  fifth,  sixth,  sev- 
enth, and  eighth  assignments  of  error.  Third. 
The  unwarranted  abridgment  by  the  trial 
court  of  their  right  of  proper  cross-examina- 
tion, presented  under  the  ninth  assignment. 
Fourth.  The  denial  of  appellant  Stitt'a  plea 
of  privilege  to  be  sued  in  the  county  of  bis 
residence,  presented  by  the  tenth  assignment. 
All  of  which  we  will  consider  seriatum. 

[1,  2]  With  reference  to  the  first,  it  may  be 
stated  that  the  plaintiff  introduced  the  fol- 
lowing evidence  and  rested:  First,  the  order 
of  the  bankruptcy  court  adjudicating  the 
Rich  Dry  Goods  Company  a  bankrupt;  sec- 
ond, order  approving  the  bond  of  Park,  as 
trustee  of  said  bankrupt  estate;  third,  the 
application  of  the  trustee  for  an  order  of  the 
referee  to  make  a  call  for  unpaid  stocdc  sub- 
scriptions alleged  to  be  due  said  bankrupt 
corporation ;  fourth,  the  order  of  the  referee 
making  said  call;  fifth,  a  certified  copy  of 
the  charter  of  said  Rich  Dry  Goods  Com- 
pany, by  the  Introduction  of  which  evidence 
we  think  appellee  at  least  made  out  a  prima 
fade  case,  making  it  incumbent  upon  appel- 
lants to  Introduce  evidence  in  rebuttal. 

Thompson  on  Corporations,  {  3802,  is  au- 
thority for  the  proposition  that  proof  of  a 
subscription  and  of  a  valid  call  makes  a  pri- 
ma fade  case  for  the  recovery  of  the  amount 
embraced  in  the  call;  for  which  reason  we 
think  the  court  did  not  err  In  refusing  said 
peremptory  charge.  Nor  did  the  court  err, 
we  think,  in  likewise  refusing,  after  the  dose 
of  the  evidence,  a  i>eremptory  instruction  in 
behalf  of  appellants,  on  the  theory  that  the 
evidence  showed  that  the  appellants  in  good 
faith  had  transferred  to  HaUenbeck  the  stock 
owned  by  them  in  said  corporaticm  at  sudi 
time  and  under  such  drcumstances  as  to  re- 
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lleve  thein  from  all  llabllltT  on  their  Bub- 
Bcrlptions  therefor.  It  will  be  recalled  that 
the  appellants  had  urged  two  defenses ;  the 
first  that  they  had  paid  fnli  value  for  said 
stock  by  transferring  to  said  corporation  a 
stock  of  merchandise,  and  outstanding  notes, 
accounts,  fixtures,  and  furniture  of  the  face 
valae  of  said  stock;  and,  second,  that  they 
had  transferred  their  respective  shares  of 
stock  to  Hallenbeck  in  good  faith  whUe  said 
corporation  was  solvent  and  a  going  concern. 
And,  while  they  have  introduced  evidence  In 
snpport  of  each  of  these  contentions,  still  ap- 
pellee offered  evidence  In  rebnttal  tbereof, 
thereby  raising  an  issue  of  fact  as  to  each  of 
said  pleas  that  ought.  In  our  Judgrment,  to 
have  been  submitted  to  the  jury,  and  upon 
which  the  jury  might  or  might  not  have 
found  that  said  stock  was  In  fact  paid  for  in 
full,  and  might  or  might  not  have  found 
that  the  same  was  transferred  to  HaUenbeck 
In  good  faith  while  said  corporation  was 
solvent  and  a  going  concern ;  and,  when  such 
is  the  case,  It  Is  always  the  duty  of  the  court 
to  submit  the  issues  so  raised  for  the  consid- 
eration of  the  Jury.  Said  assignments  are 
therefore  overruled. 

[3]  The  third  assignment  Insists  that  the 
coort  erred  in  giving  appellee's  special  charge 
Na  5,  which  was  to  the  effect  that  if  the 
jury  found  from  the  evidence  that  appellants 
had  subscribed  for  the  respective  shares 
shown  by  the  testimony,  and  that  the  same 
were  not  fully  paid  for  by  them  and  each  of 
them,  and  they  should  further  find  that  ap- 
I)ellants  caused  the  books  of  said  corporation 
to  show  that  such  capital  stock  was  fuUy 
paid,  and  represented  to  Hallenbeck  that  it 
was  fully  paid,  then  to  return  a  verdict  in 
favor  of  the  appellee  against  each  of  them 
for  the  amounts  unpaid  on  their  subscrip- 
tions to  said  capital  stock,  except  as  to  de- 
fendants Leahy  and  Thompson,  and  as  to 
them  they  should  find  against  them  jointly 
for  the  amount  unpaid  on  their  subscription, 
because:  (a)  The  same  did  not  state  a  cor- 
rect principle  of  law  applicable  to  the  facts ; 
(b)  said  charge  is  upon  the  weight  of  evi- 
dence; (c)  because  the  facts  stated  therein, 
if  found  to  exist,  are  not  sufficient  In  them- 
selves to  authorize  appellee's  recovery;  (d) 
because  said  charge  instructed  the  jury  to 
find  for  appellee  In  the  event  they  should  find 
said  stock  not  fully  paid  np  and  appellants 
caused  the  books  of  said  corporation  to  show 
that  said  capital  stock  was  fully  paid  up  and 
represented  to  Hallenbeck  that  it  was  fully 
paid  up,  thereby  disregarding  the  Issue  of 
good  faith  on  the  part  of  appeUants  in  mak- 
ing the  transfer  to  Hallenbeck,  and  because 
said  representations.  If  any,  made  by  appel- 
lants to  Hallenbeck  or  the  entries  upon  the 
books,  if  any,  were  not  conclusive  evidence 
as  to  appellants'  good  faith  in  making  said 
transfer,  but  were  only  circumstances  which 
the  jury  were  antborized  to  consider  in  pass- 
ing upon  the  issne  of  appellants'  good  faith 
in  making  said  transfer  of  their  stock  In  said 
ooiporation  to  Hallenbeck;   and  (e)  because 


said  charge  Is  confusing  and  la  well  caacu- 
lated  to  mislead  the  jury. 

The  charge  complained  of  should  not  have 
been  given.  It  fails  to  submit  the  question 
of  the  bona  fides  of  appellants  in  the  transfer 
to  Hallenbeck  while  the  corporation  was  solv- 
ent and  a  going  concern,  and  withdrew  this 
issue  from  the  jury,  and  was  equivalent  to 
a  peremptory  Instruction  to  find  against  ap- 
pellants If  they  'Should  find  any  part  of  their 
stock  subscription  unpaid,  and  was  therefore 
directly  contrary,  as  we  understand  It,  to  the 
law  upon  this  snbject  In  1  Cook  on  Corpo- 
rations (6th  Ed.)  I  255,  it  Is  said: 

"Transfers  of  shares  may  be  made  at  any  time 
after  the  contract  of  subscription  is  made  and 
before  any  part  or  after  a  part  or  the  whole  of 
the  subscription  price  has  been  paid.  The  well- 
established  and  genersU  rule  of  law  is  that 
where  a  stockholder  makes  an  absolnte  trans- 
fer of  his  stock  in  good  faith,  and  the  transfer 
is  duly  recorded  on  the  corporate  books,  the 
transferror  is  thereby  wholly  discharged  from 
all  further  liability  upon  the  uncalled  subscrip- 
tion price  of  the  stock" — citing  many  authorities 
in  support  of  the  text 

Machen,  In  his  Modem  Law  of  Contracts 
(volume  1,  IS  768,  764),  treating  this  subject 
states  that  the  owner  of  the  shares  at  the 
time  the  call  Is  made  is  liable  for  its  payment, 
and  that  the  criterion  for  determining  such 
ownership  Is  the  company's  share  register  or 
stock  book  and  further  says  (section  765): 

"It  follows  that  a  transfer  of  shares  complet- 
ed by  a  proper  entry  in  the  company's  books 
releases  the  transfers  of  all  liability  tor  subse- 
quent calls.  This  is  true  although  the  trans- 
ferror was  the  original  allottee,  his  case  not 
being  assimilated  to  that  of  an  origiDal  lessee  of 
land  whose  Uability  persists  in  spite  of  an  as- 
signment of  the  term.  Probably,  a  transfer 
would  release  the  original  allottee  from  future 
liability,  even  though  he  might  have  expressly 
promised  at  the  time  of  subscribing  to  the  shares 
to  pay  their  par  value.  A  transfer  works  a 
complete  novation,  so  that  the  transferee  may 
be  sued  in  assumpsit  for  any  calls  made  after 
the  transfer,  although  he  may  have  made  no 
express  promise  to  pay  the  same ;  and  a  decla- 
ration or  complaint  charging  the  defendant  as 
subscriber  to  shares  has  been  held  to  be  sustain- 
ed by  proof  that  the  defendant  acquired  shares 
by  transfer." 

In  England,  where  the  transfer  is  absolute, 
the  transferror  retaining  no  Interest  in  the 
shares,  he  is  relieved  entirely  from  future 
liability  by  reason  of  such  transfer.  The 
American  law,  on  the  other  hand,  refuses  to 
relieve  the  transferror  from  liability  where 
the  assignment  was  made  with  the  knowledge 
of  the  company's  falling  condition  and  for 
the  purpose  of  escaping  liability  and  where 
the  transferee  Is  insolvent.  See  section  765, 
Id. ;  also,  Webster  v.  Upton,  91  U.  S.  65,  23 
L.  Ed.  387,  which  quotes  with  approval  from 
Angell  &  A.  on  Corporations,  f  534,  wherein 
it  Is  said: 

"When  an  original  subscriber  to  the  stock  of 
an  incorporated  company,  who  is  so  bound  to 
pay  the  installments  on  his  subscription  from 
time  to  time  as  they  are  called  in  by  the  com- 
pany, transfers  his  stock  to  another  person, 
such  other  person  is  substituted  not  only  to  the 
rights,  but  to  the  obligations,  of  the  original 
subscriber,  and  h«  is  bound  to  pay  up  the  in- 
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stallments  called  for  after  the  transfer  to  him. 
The  liability  to  pay  the  installment  is  shifted 
from  the  out-going  to  the  in-coming  shareholder. 
A  privity  is  created  between  the  two  by  the  as- 
signment of  the  one  and  the  acceptance  of  the 
other,  and  also  between  them  and  the  corpora- 
tion; for  it  would  be  absurd  to  say,  upon  gener- 
al reasoning,  that  if  the  original  subscribers 
have  the  power  of  assigning  their  shares,  they 
should,  after  disposing  of  them,  be  liable  to  the 
burdens  which  are  thrown  upon  the  owners  of 
the  stock." 

Continuing,  the  opinion  says: 

"So  in  Redfield  on  Railways,  63,  It  Is  said 
the  cases  agree  that,  whenever  the  name  of  the 
vendee  of  shares  is  transferred  to  the  register 
of  shareholders,  the  vendor  is  exonerated,  and 
the  vendee  becomes  liable  for  calls.  We  think 
therefore  the  transferee  of  stock  in  an  incorpo- 
rated company  is  liable  for  calls  made  after  he 
has  been  accepted  by  the  company  as  a  stock- 
bolder  and  his  name  has  been  registered  on  the 
stock  books  as  a  corporator;  and,  being  thus 
Uable,  there  is  an  implied  promise  that  he  will 
pay  calls  made  while  he  continues  the  owner." 

See,  also,  note  4,  page  257,  to  the  case  of 
Kettle  Falls  Land  Co.  t.  Raymond,  47  L.  B. 
A.  See,  also,  note  G  on  transfer  of  shares 
to  the  case  of  Oettysburg  Bank  t.  Brown,  93 
Am.  St  Rep.  359,  in  which  it  Is  said: 

"Where  a  subscriber  to  the  capital  stock  of  a 
corporation  transfers  his  stock  to  a  third  per- 
son, and  has  such  transfer  entered  upon  the 
books  of  the  corporation,  he  ceases,  according 
to  the  weight  of  authority,  to  be  liable  for  fu- 
ture calls.  The  consent  of  the  corporation  to 
the  transfer  is,  in  effect,  a  novation,  a  release 
of  the  transferror,  and  an  acceptance  of  the 
transferee  as  liable  for  future  calls.  Accord- 
ingly, for  calls  made  subsequent  to  the  time  the 
transfer  became  effective  on  the  books  of  the 
corporation,  the  assignor  is  not,  in  the  absence 
of  statute,  responsible;  but  such  calls  are  col- 
lectible from  his  assignee,  who,  by  2ii8  receipt 
of  the  stock,  and  consent  to  become  a  stockhold- 
er on  the  corporation  books,  assumes  the  lia- 
bility"—citing  many  cases  in  support  of  the 
doctrine,  among  them  Cole  v.  Adams,  19  Tex. 
Civ.  App.  607,  49  S.  W.  1062. 

The  same  note,  section  2,  says  that: 
"In  order  that  the  transaction  may  operate  to 
release  the   transferror   and   substitute   in   his 
stead  the  transferee,  it  must  be  bona  fide,  and 
not  a  frand  on  the  corporation"— citing  cases. 

In  discussing  this  subject,  in  Cole  v.  Adams, 
supra,  Mr.  Justice  Pleasants  said,  among  oth- 
er things: 

"Amid  the  conflict  of  opinion  on  the  subject, 
we  conclude  the  correct  rule  to  be  that  a  stock- 
holder who  transfers  his  stock  in  good  faith, 
and  with  no  intention  to  defraud,  wliile  the 
corporation  is  solvent,  and  has  the  transfer  en- 
tered upon  the  books  of  the  corporation,  is  not 
liable  either  to  the  corporation,  or  to  its  credit- 
ors, for  unpaid  subscriptions  to  the  stock.  This 
rule  has  its  exceptions,  but  we  do  not  under- 
stand from  the  evidence  that  this  case  falls  un- 
der any  of  the  exceptions" — citing  authorities. 

[4]  It  Is  true  that  the  court  gave  a  special 
charge  at  the  instance  of  appellants,  charg- 
ing the  law  in  their  behalf,  as  announced  in 
Cole  T.  Adams,  supra,  and  the  other  author- 
ities quoted  from ;  but  it  cannot  be  held  that 
this  error  was  rendered  harmless  by  reason 
thereof,  because  the  two  charges  were  con- 
flicting and  diametrically  opposed  to  each 
other,  and  left  the  jury  without  any  rule  to 
follow.    See  Baker  r.  Ashe,  80  Tex.  361,  16 


S.  W.  36;  Reed  t.  W.  U.  Tel.  Co.,  81  Tex. 
Civ.  App.  lie,  71  S.  W.  389;  T.  &  P.  Ry.  Co. 
T.  Browder,  144  S.  W.  1043;  Railway  Co.  v. 
Bailey,  130  S.  W.  822 ;  Muldoon  ▼.  Bray  Land 
Co.,  147  8.  W.  701 ;  Ash  y.  A.  B.  Frank  Co., 
142  S.  W.  42;  Royle  Mln.  Co.  v.  Fidelity  & 
Casualty  Co.,  161  Mo.  App.  185,  142  S.  W. 
438;  38  Cyc.  p.  1632,  and  cases  dted  in 
note  10. 

In  the  case  of  Baker  t.  Ashe,  supra,  Mr. 
Justice  Oalnes,  si)eaking  for  the  court,  said: 

"A  charge  which  instructs  the  jury  to  find  for 
plaintiff  in  the  event  they  find  certain  facts 
proved  by  the  evidence,  and  omits  one  of  the 
facts  essential  to  a  recovery,  is  erroneous,  and 
is  not  cured  by  a  contradictory  instruction  giv- 
en at  the  request  of  the  other  party  which 
makes  no  direct  reference  to  the  erroneous 
charge.  The  erroneous  charge  ought  to  be 
withdrawn  altogether  or  corrected  by.  a  qualifi- 
cation  referring  directly  to  It" 

And  In  the  case  of  Reed  v.  W.  U.  Tel.  Co. 
supra,  Mr.  Justice  Key,  speaking  for  tbis 
court,  after  citing  the  case  of  Baker  t.  Ashe, 
and  approving  the  rule  therein  stated,  said: 

"But  as  it  (the  charge]!  was  framed  there  was 
at  least  apparent  inconsistency  in  the  two  par- 
agraphs submitting  the  two  issues  to  the  jury, 
and  the  jury  may  have  been  misled  and  con- 
fused thereby.  When  a  positive  error  has  crept 
into  one  paragraph  of  the  court's  charge,  it  is 
not  corrected  by  another  paragraph  which  states 
the  law  correctly,  when  the  latter  does  not  ex- 
pressly refer  to  and  modify  the  former." 

We  therefore  sustain  said  assignment. 

[B,  •]  At  the  instance  of  appellee,  the  court 
charged  the  jury  that  the  burden  of  proof  Is 
on  the  defendants  to  show  payment  for  stock 
subscribed  by  them  In  the  Rich  Dry  Goods 
Company,  and,  unless  the  Jury  found  by  a 
preponderance  of  the  evidence  that  they  paid 
for  the  stock  issued  to  them,  a  verdict  should 
be  returned  for  the  p^<Untlff  against  each  of 
the  defendants  for  the  amount  each  is  sued 
for  by  the  plaintiff,  unless  the  jury  should 
find  for  the  defendants  on  some  other  portion 
of  the  court's  charge,  or  the  special  charges 
given.  This  Is  assigned  as  error  on  the 
ground,  among  other  things,  that  It  places 
upon  defendants  a  burden  of  proof  not  Im- 
posed upon  them  by  law ;  and,  further,  that 
it  Is  a  charge  upon  the  weight  of  evidence, 
In  that  it  authorized  the  Jury  to  find  for 
the  plaintiff  for  the  amount  sued  for,  with- 
out regard  to  the  evidence.  We  think  the 
charge  with  reference  to  the  burden  of  proof 
under  the  state  of  the  pleadings  Is  subject 
to  the  criticism  urged  ngalnst  it  See  Kelley 
V.  Fletcher  et  al.,  94  Tenn.  1,  23  S.  W.  1099 ; 
Shields  V.  Clifton-Hill  Lumber  Co.,  94  Tenn. 
123,  28  S.  W.  668,  26  L.  R.  A.  509,  46  Am.  St 
Rep.  700;  Thompson  on  Corp.  (2d  Ed.)  vol. 
4,  f  5149,  note  79.  Mr.  Thompson  in  the  sec- 
ond edition  of  his  work  on  Corporations 
(volume  4,  fi  5149),  says  that  the  general  rule 
as  to  the  burden  of  proof  applies  to  a  cred- 
itor who  seeks  to  enforce  the  debts  due  from 
a  corporation  against  the  stockholder.  So, 
in  such  an  action  to  enforce  the  statutory 
liability  of  the  stockholder  on  the  ground 
that  his  subscription  has  not  been  paid,  the 
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trarden  of  proof  Is  on  the  creditor  to  show 
ibe  fact  ot  nonpayment. 

Certainly,  In  no  event  can  It  be  said  tbat 
the  oonrt  could  properly  tell  the  Jury  to  find 
for  the  plaintiff  in  the  amonnt  sued  tor.  Ir- 
respective of  what  the  evidence  may  have 
been  In  regard  thereto,  as  seems  to  have 
teen  done  by  this  charge.  Said  assignment 
la  therefore  sustained. 

"We  sustain  the  fifth  assignment,  complain- 
ing of  paragraph  2  of  the  main  charge  of  the 
comt,  for  the  reasons  set  forth  in  our  dlscua- 
rion  of  the  third  assignment;  and,  further, 
because  there  was  lack  of  evidence  going  to 
show  the  Insolvency  of  said  dry  goods  com- 
pany at  the  time  of  the  transfer  of  said  stock 
by  appellants  to  Eallenbeck. 

[7]  We  overrule  the  sixth  assignment  of 
error,  bat  sustain  the  seventh,  which  com- 
plains of  special  charge  No.  3  given  at  the 
instance  of  appellee,  because  thereunder  the 
jury  were  limited  to  a  consideration  of  the 
Talnation  of  the  property  turned  over  by  ap- 
pellants to  the  Rich  Dry  Ooods  Company  in 
payment  for  stock  issued  by  It  to  them  alone 
to  the  property  of  the  Shotwell  Dry  Ooods 
Company ;  whereas,  In  truth  and  In  fact  the 
evidence  shows  that  other  property  besides 
tbat  of  the  Shotwell  Dry  Goods  Company 
was  turned  over  to  said  corporation  by  ap- 
pellants in  payment  for  their  capital  stock, 
thereby  depriving  them  of  the  benefits  ot 
the  value  of  such  other  property. 

[I,  t]  M.  It.  Hallenbeck,  a  witness  for 
plaintiff,  while  on  the  stand  on  direct  exam- 
ination having  testified  that  be  sold  the 
stock  of  merchandise  which  he  bad  bought 
from  the  Rich  Dry  Ooods  Company  to  B.  A. 
Cordell  within  about  a  month  thereafter,  and 
that  a  short  while  prior  to  such  sale  he  had 
taken  an  inventory  of  such  stock  and  the 
same  amounted  to  (6,500,  was  asked  on  cross- 
examination  what  he  sold  same  for.  Where- 
upon counsel  for  appellee  objected  on  the 
ground  tbat  such  testimony  was  hnmaterlal. 
This  witness  would  have  testified.  If  permit- 
ted, thatjbe  received  more  for  said  stock  than 
he  bad  given  for  it  We  think  this  testimony 
was  admissible:  First,  as  having  a  tendency 
to  show  the  value  of  said  merchandise  at 
tbe  time  testified  to  by  the  witness  In  bis 
examination  in  chief ;  and  was  likewise  com- 
petotit  for  tbe  purpose  of  contradicting  said 
witness  and  of  discrediting  his  testimony, 
and  therefore  it  was  error  to  exclude  It  O., 
C.  &  S.  F.  By.  CO.  V.  Jackson  &  Edwards,  99 
Ttex.  343,  89  S.  W.  968 ;  M.,  K.  &  T.  Ry.  Co. 
v.  Blch,  112  S.  W.  114 ;  Railway  Co.  v.  Scur- 
lock,  97  Tex.  305,  78  8.  W.  491;  Curren  t. 
Ami>er8ee,  96  Mich.  553,  56  N.  W.  87;  Buist 
▼.  Oulce,  105  Ala.  518,  16  South.  915;  Seattle 
*  M.  R.  Co.  T.  Boeder,  30  Wash.  244,  70  Paa 
^8,  94  Am.  St  Rep.  864;  Lentz  v.  Car- 
ole, 146  Pa.  612,  23  AtL  219,  27  Am.  St 
B^.  717;  Wells  v.  Kelsey,  37  N.  Y,  148; 
Jones  on  Bvld.  (2d  Bd.)  826;  Ency.  of  Svld. 
T<A  3,  p.  863. 

[11]  The  right  of  cross-examlnatloD  1b  a 


valuable  right  to  tbe  litigant,  and  a  denial 
or  abridgment  thereof  upon  a  material  mat- 
ter is  reversible  error.  We  therefore  sustain 
tbe  ninth  assignment 

[11]  We  overrule  the  tenth  assignment, 
complaining  of  the  action  of  the  court  in  not 
sustaining  appellant  Stltt's  plea  of  personal 
privilege  to  be  sued  in  Bell,  the  county  of  his 
residence,  because  It  appears  that  Thompson, 
one  of  his  codefendants,  who  was  likewise 
a  stockholder  in  said  company,  lived  In  Mc- 
Lennan county,  where  the  suit  was  brought 
In  such  case  It  seems  to  be  the  policy  of 
the  law  to  join  all  the  stockholders  In  one 
suit,  thus  preventing  a  multiplicity  of  suits, 
and  thereby  permitting  the  Issues  between 
all  the  parties  to  be  disposed  of  in  a  single 
action.  See  Cook  on  Stocks  and  Stockhold- 
ers (6th  Ed.)  §  222 ;  NaU.  Bank  v.  Texas  In- 
vest. Co.,  74  Tex.  433,  12  S.  W.  101 ;  Mathon- 
ican  V.  Scott  87  Tex.  896,  28  S.  W.  1063; 
Clegg  T.  Varnell,  18  Tex.  294;  Wyman  v. 
Bowman,  127  Fed.  257,  62  C.  C.  A.  189; 
Brown  V.  Allebach  (C.  C.)  156  Fed.  697 ;  Car- 
naban  v.  CampbeU,  158  Ind.  226,  63  N.  E. 
384 ;  -  Matbls  v.  Frldham,  1  Tex.  Civ.  App. 
58,  20  8.  W.  1021;  Cook  v.  Carpenter,  212 
Pa.  165,  61  Att  799,  1  L.  B.  A.  (N.  S.)  900, 
108  Am.  St  Rep.  864,  4  Ann.  C!as.  723.  In 
the  case  of  Natl.  Baijc  v.  Texas  Investment 
Co.,  supra,  Mr.  Justice  Oalnes,  quoting  with 
approval  from  Clegg  v.  Varnell,  says: 

"From  an  early  day  our  courts  have  encour- 
aged the  bringing  of  all  parties  interested  in 
the  subject-matter  of  a  litigation  before  the 
court,  and  determining  their  rights  in  one  ac- 
tion.'' 

[12-14]  By  bis  cross-asslgnmentB  appellee 
urges  that  the  court  erred  in  failing  to  sus- 
tain his  plea  of  res  adjudicata  and  in  refus- 
ing to  direct  a  verdict  thereon  in  his  favor, 
as  requested  by  him,  fbr  the  amounts  found 
to  be  due  by  the  referee  from  appellants  upon 
their  unpaid  stock,  insisting  that  said  order 
of  the  referee  was  conclusive  as  to  the 
amounts  found  to  be  due  by  appellants,  and 
that  hence  the  court  erred  ta  permitting 
them  to  introduce  testimony  going  to  show 
the  contrary.  It  will  be  remembered  that  the 
referee  ta  bankruptcy,  In  making  said  call, 
found  Rich  to  be  due  $4,016.67  upon  his 
stock ;  that  Stitt  was  due  the  sum  of  $5,179.- 
34  upon  his  stock,  and  Frank  Leahy  and  Joe 
S.  Thompson  jointly  were  due  the  sum  of 
$2,892  on  their  stock.  The  decree,  however, 
expressly  provided  that  it  should  not  be  con- 
strued to  prevent  the  trustee,  or  any  party 
who  might  be  sued  by  him  pursuant  to  Its 
provisions,  from  showing  payment  for  such 
stock,  nor  from  asserting  nor  from  offering 
evidence  to  establish  any  cause  of  action  or 
defense  such  trustee  or  other  party  may  have 
to  assert  or  make  in  such  suit  or  suits,  ac- 
tion or  actions  brought  by  said  trustee.  This 
feature  of  the  decree  was  doubtless  made  in 
response  to  the  prayer  of  appellants  therefor. 

We  think  there  are  three  separate  and  dis- 
tinct reasons  why  tbs  action  of  the  court  In 
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-orerrallng  said  plea  of  ree  adjndlcata  should 
be  sustained :  First,  because  tbe  order  of  the 
referee  Itself,  without  reference  to  said  pro- 
viso, la  not  conclusive  of  the  amounts  due 
upon  said  stock,  not  being  a  Judgment,  but 
only  an  administrative  order  made  for  the 
purpose  of  authorizing  the  trustee  to  file  a 
plenary  suit  to  enforce  said  call.  Second, 
because  there  were  two  separate  defenses 
urged  by  appellants;  and,  while  the  facts 
upon  which  the  first  was  based  were  passed 
on  by  the  court,  stUl  said  order  is  wholly 
silent  as  to  the  defense  urged  In  the  second, 
viz.,  a  bona  fide  transfer  of  their  stock  to 
Hallenbeck.  Tl)lrd,  If  for  no  other  reason, 
because  the  order  Itself  specially  granted  to 
appellants  the  right  to  make  any  defense  to 
said  plenary  suit,  when  the  same  might  be 
brought,  that  was  Justified  by  the  facts.  If 
appellee's  contentions  were  correct  in  this 
respect,  there  would  have  been  no  necessity 
for  such  plenary  suit 

We  agree  with  appellants'  contention  set 
forth  In  their  supplemental  brief  that  the 
granting  of  such  an  order  by  the  referee  In 
bankruptcy  Is  not  a  Judgment,  but  la  purely 
a  summary  order,  admlnlstratlTe  in  Ita  char- 
acter, and  a  necessary  predicate  for  the  in- 
stitution of  a  plenary  suit  to  recover  In  a 
court  of  competent  Jurlsdlctl<m.  See  Scovlll 
V.  Thayer,  105  U.  S.  143,  28  U  Ed.  968.  The 
court  had  the  right  to  order  the  call,  and 
might  adopt  its  own  methods  In  making  same. 
See  10  Gyc.  656,  III,  where  it  is  said: 

"Where  an  assignment  has  been  made  for  the 
benefit  of  creditors  by  an  insolvent  corporation, 
it  is  competent  for  the  superintending  court  to 
make  an  order  requiring  toe  payment  of  nnpaid 
subscriptions." 

Such  assessment,  however,  by  the  court 
does  not  determine  the  liability  of  any  par- 
ticular shareholder,  but  merely  had  the  efTect 
of  making  due  and  payable  whatever  he  may 
be  liable  for  under  the  call,  so  that  suit  may 
be  brought  therefor  by  the  assignee.  *  In  re 
Driving  Park  Assodation,  63  Minn.  423,  65 
N.  W.  698;  In  re  Newfoundland  Syndicate 
(D.  C.)  196  Fed.  443,  where  it  is  held,  as 
shown  by  the  syllabus,  that  a  proceeding  by 
the  trustee  of  a  bankrupt  corporation  to  have 
an  assessment  ordered  on  unpaid  stock  is  not 
a  suit  within  the  meaning  of  the  bankruptcy 
act,  but  is  an  administrative  proceeding  with- 
in the  Jurisdiction  of  the  court  of  bankrupt- 
cy, since  it  does  not  require  notice  to  nor 
the  presence  of  the  stockholders  whose  per- 
sonal rights  are  not  Involved,  but  remain  to 
be  determined  In  subsequent  suits  to  col- 
lect the  assessments,  if  made.  See,  also, 
Great  Western  Tel.  Co.  v.  Purdy,  162  U. 
a  829,  16  Sup.  Ct  810,  40  L.  Ed.  986 ;  Auld 
V.  Smith,  23  Kan.  65,  wherein  it  ia  held 
that  only  final  Judgment  affords  a  basis 
for  the  plea  of  res  adjudlcata,  holding  that 
the  reports  of  referees,  etc.,  are  not  such. 

In  Re  Minnehaha  Driving  Park  Ass'n,  sn- 
pra,  it  is  said: 

"When  a  court  has  charge,  through  its  re- 
ceiver or  assignee,  of  coQecong  and  converting 


the  assets  of  a  corporation,  and  applying  the 
proceeds  to  the  satisfaction  of  its  debts,  the 
coart's  call  for  the  unpaid  subscriptions  to  stock 
stands  precisely  as  does  a  call  made  by  the  di- 
rectors of  an  operating  corporation.  Such  a 
call  does  not  determine  absolutely  the  liability 
of  the  stockholders;  it  has  not  the  effect  of 
a  judgment.  Its  effect  is  to  make  whatever  the 
stockholders  are  liable  for,  within  the  call,  be- 
come due  and  payable,  so  that  suit  may  be 
brought  to  enforce  snch  liability." 

See,  also,  the  following  cases:  Rood  v. 
Whorton  (a  O.)  67  Fed.  434;  Id.,  74  Fed. 
118,  20  C.  O.  A.  332 ;  la  re  lotkvlUe  Coal 
Co.,  211  Fed.  619,  128  C.  C.  A.  670.  The 
Supreme  Court  of  the  United  States,  in  the 
case  of  Great  Western  ifeL  Co.  v.  Pnrdy, 
supra,  said: 

"The  order  of  that  court  was  in  effect,  as  it 
was  in  terms,  simply  a  'call  or  assessment'  upon 
all  stockholders  who  had  not  paid  for  their 
shares  in  full.  It  was  such  as  the  directors 
might  have  made  before  the  appointment  of  a 
receiver ;  and  in  making  it  the  court  having  by 
that  appointment  assumed  charge  of  the  aaseta 
and  affairs  of  the  corporation,  took  the  place 
and  exercised  the  office  of  the  directors.  Sco- 
vU  V.  Thayer,  106  U.  S.  143-155  [26  I..  Ed. 
968];  Hawkins  v.  Glenn,  131  U.  S.  319-329  L9 
Sup.  Ct  789J,  83  L.  Ed.  185-191;  Lamb  v. 
Lamb,  6  Biss.  420,  424  [Fed.  Cas.  No.  8,0181; 
Glenn  v.  Sazton,  68  Cat  363  [9  Pac.  4201; 
Great  Western  TeL  Co.  v.  Gray,  122  lU.  636- 
636  [14  N.  E.  2141:  Great  Western  Tel.  Ool 
V.  Lowenthal,  154  111.  261  [40  N.  B.  318]." 

"The  order  of  assessment"  the  court  contin- 
ues, "whether  made  by  the  directors,  as  provided 
in  the  contract  of  subseription,  or  by  the  court 
as  the  successor  in  this  respect  of  the  directors, 
was  doubtless,  unless  directly  attacked  and  set 
aside  by  appropriate  judicial  proceedings,  con- 
clusive evidence  of  the  necessity  for  making 
such  an  assessment  and  to  that  extent  bound 
every  stockholder  without  personal  notice  to 
him.  Hawkins  v.  Glenn,  131  XJ.  S.  319,  9  Sup. 
Ct  739,  33  L.  Ed.  185;  Glenn  v.  Liggett  135 
U.  S.  533,  10  Sup.  Ct  867,  34  L.  Ed.  264; 
Glenn  v.  Marbury,  145  U.  a  499,  12  Sup.  Ct 
914,  36  L.  Ed.  790.  But  the  order  was  not  and 
did  not  purport  to  be  a  judgment  against  any 
one.  It  did  not  undertake  to  determine  the 
question  whether  any  particular  stockholder  was 
or  was  not  liable  in  any  amount  It  did  not 
merge  the  cause  of  action  of  the  company 
against  any  stockholder  on  his  contract  of  sub- 
scription, nor  deprive  him  of  the  right  when 
sued  for  an  assessment  to  rely  on  any  defense 
which  he  might  have  to  an  action  upon  that 
contract.  In  this  action,  therefore,  brought  by 
the  receiver  in  the  name  of  the  company,  as 
authorized  by  the  order  of  assessment  to  re- 
cover the  sum  supposed  to  be  due  from  the  de- 
fendant he  had  the  right  to  j^lead  a  release  or 
payment,  or  statute  of  limitations,  or  any  other 
defense  going  to  show  that  he  was  not  liable 
upon  his  contract  of  subscription." 

The  following  language  is  need  by  Mr. 
Justice  Rellstab  in  Re  Newfoundland  Syndi- 
cate, supra: 

"To  ascertain  whether  there  are  insnfBelent 
corporate  assets,  and  whetiier  capital  stock  has 
been  issued  at  less  than  par  value,  are  adminis- 
trative matters,  not  involving  any  personal  judg- 
ment affecting  such  stockholders  in  their  indi- 
vidual capacity.  Their  personal  presence  is 
therefore  not  necessary  when  such  ascertain- 
ment and  assessment  is  made;  nor  are  they 
entitled  to  any  other  notice  than  the  construc- 
tive one  had  by  operation  of  law  by  the  instita- 
tion  of  such  bankruptcy  proceedings.  The  en- 
forcement of  said  assessment  against  the  stocl^ 
holders  alleged  to  be  liable  thereto,  however,  la 
plenary  in  its  nature,  and,  except  with  their 
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consent,  cannot  be  made  In  the  bankmptcy 
court  Section  23b,  Bankruptcy  Act.  In  the 
luit  to  collect  such  assessment,  the  defendant 
i>  entitled  to  make  all  defenses  that  relate  to 
Um  in  his  individual  as  distinguished  from  his 
corporate  capacity,  such  as  that  he  is  not  a 
■tockholder,  or  that  he  has  fully  paid  for  the 
■tock  taken."  Great  Wcetera  TeL  Co.  t.  Pai^ 
i),  supra;  Gooverse  v.  Hamilton,  224  U.  S. 
243, 32  Su>  Ct  416,  66  L.  Ed.  749,  Ann.  Cas. 
1913D,  1292;  Gorse  t.  Carter,  156  Fed.  752, 
Mao.  A.  402. 

If,  however,  we  are  mistaken  In  tbe  view 
abort  expressed,  we  think  there  can  be  no 
qoestion  but  that  the  plea  of  res  adjudlcata 
ghoDld  not  have  been  sustained,  if  for  no 
other  reason  than  that  it  was  not  conclu- 
ilYe  of  tbe  second  defense  pleaded  by  appel- 
lants which  was  not  referred  to  and  embrac- 
ed In  said  order  of  the  referee.  The  decree 
baring  expressly  left  opoi  to  appellants  the 
right  to  assert  any  defense  against  such  plen- 
ary gait  as  they  might  have,  such  right  was 
expressly  reserved  thereby,  and  appellants 
conld  not  be  deprired  thereof.  Therefore 
the  plea  was  rightfully  overruled  and  the 
charge  properly  refos^  The  role  seems^ 
to  be  that  where  the  pleadings  and  evidence 
raise  an  Issue  between  the  parties,  and  the 
judgment  or  decree  has  expressly  left  said 
issue  open,  then  It. is  not  res  adjudicata  of 
soch  question  involved  therein.  See  Moore 
T.  Woodson,  53  Tex.  Civ.  App.  688,  116  S. 
W.  608 ;  Oroesbeck  et  al.  v.  Crow,  91  Tex.  74, 
40  S.  W.  1028 ;  Converse  ▼.  Davis,  90  Tex. 
462, 39  S.  W.  277 ;  WUliams  v.  Wiley,  96  Tex. 
148,  71  S.  W.  12;  Parrlsh  t.  MUls,  102  a 
Wi  188. 

For  tbe  reasons  stated,  the  judgment  of  the 
coort  below  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

On  Motion  for  Rehearing, 

[It]  Special  charge  No.  6,  given  at  the  in- 
stance of  appellee,  in  effect  told  tbe  Jury 
that  if  they  should  find  from  the  evidence 
that  appellants  subscribed  for  certain  respec- 
tive shares  of  the  capital  stock  of  the  Rich 
Dry  Goods  Company,  and  that  such  capital 
stock  was  not  fully  paid  for  by  them,  and 
they  should  further  find  that  appellants  caus- 
ed the  books  of  said  company  to  show  that 
snch  capital  stock  was  fully  paid,  and  rep- 
resented to  Hallenbeck  that  it  was  fully 
paid,  then  they  were  Charged  that  they 
should  find  a  verdict  in  favor  of  appellee 
against  appellants  for  the  amount  unpaid  on 
their  subscription  to  said  capital  stock.  Ap- 
pellants assailed  this  charge,  and  we  sustaia- 
ed  the  assignment,  holding  that  the  giving  of 
this  charge  was  error.  An  elaborate  motion 
for  rehearing  has  been  filed  by  appellee  com- 
plaining of  our  holding  in  this  respect;  but, 
after  a  careful  consideration  of  same,  we  are 
still  of  the  oirinion  (though  for  a  different 
reason  than  that  assigned  in  tbe  original 
opinion)  that  said  charge  was  error,  and 
should  not  haye  been  given.  Supplementing 
what  was  said  in  our  original  opinion,  we 


wiab  to  add  that  this  charge  did  not  negative 
the  idea  that  Hallenbeck,  notwithstanding 
such  representations,  may  have  known  that 
said  stock  was  not  paid  up.  If  he  knew  that 
it  was  not  fully  paid  up,  tben  tbe  general 
rule  of  law  is  that  he  became  liable  for  snch 
unpaid  balance,  and  this  fact  would  ordi- 
narily relieve  the  appellants  from  liability 
thereon.  Tbe  general  doctrine  stated  in  our 
original  opinion,  and  sustained  by  many  of 
the  cases,  to  the  effect  fihat  a  bona  fide  sale 
of  stodc  to  another  will  relieve  the  transfer- 
ror, is  baaed  on  the  assumption  that  the  trans- 
feree knew  at  the  time  of  the  purchase  that 
the  stock  was  not  fully  paid  for,  and  there- 
fore is  presumed  to  have  assumed  the  pay- 
ment of  such  unpaid  balance,  and  Is  baaed  on 
the  idea  of  novation;  but  no  reference,  bow- 
ever,  was  made  to  this  phase  of  the  case  In 
our  original  opinion.  There  can  be  no  nova- 
tion in  the  absence  of  such  knowledge  and 
assent  thereto.  See  Am.  ft  £.  Ency.  Law  (2d 
Ed.)  vol.  21,  p.  666.  But  where  the  purchas- 
er has  no  knowledge  that  the  stock  is  unpaid, 
and  buys  upon  the  belief  that  the  stodc  is 
fully  paid  up,  he  cannot  be  held  for  the  un- 
paid balance  thereon.  In  discussing  this 
question,  the  court.  In  the  case  of  Eastern 
Nat  Bank  v.  American  Brick  ft  Tile  Co.,  69 
N.  J.  Eq.  at  page  334,  60  Atl.  67,  says: 

"The  liability  of  transferees  for  assessments 
on  account  of  unpaid  stock  has  been  the  sub- 
ject of  much  consideration  by  the  courts  of  this 
country,  resulting  in  radical  differences  of  opin- 
ion ;  but  In  my  judgment  the  weight  of  author- 
ity and  sound  reason  support  the  view  that  a 
bona  fide  transferee  of  stock,  the  certificate  for 
which  recites  that  it  la  fully  paid,  is  not  lia- 
ble to  make  good  the  contract  of  the  original 
subscriber  if  the  transferee  has  no  Icaowledge 
that  the  subscriber  has  not  paid  in  full,  nor 
notice  of  any  fact  from  which  knowledge  may 
be  inferred,  or  which  requires  him  to  mquire 
as  to  tbe  truth  of  such  statement.  The  right  to 
hold  a  stockholder  for  an  unpaid  subscription, 
in  the  interest  of  creditors,  rests  upon  the  doc- 
trine that  the  capital  stock  is  a  trust  fund  for 
the  payment  of  the  obligations  of  the  company, 
and  that  the  subscription  creates  a  debt  due  to 
the  corporation  upon  which  a  creditor  may  rely 
and  which  the  company  cannot  remit  to  his  in- 
jury. The  contract  between  the  corporation 
and  the  subscriber  is  that  for  the  stock  issued 
he  will  make  full  payment,  and  any  attempt  to 
avoid  this,  by  waiver  or  other  device,  will  not 
excuse  the  subscriber  to  the  injury  of  the  cred- 
itor, but  there  is  no  equitable  reason  why  the 
creditor  should  be  allowed  to  shift  the  right  he 
holds  against  the  contractor  to  a  bona  fide  trans- 
feree without  knowledge  of  the  infirmity,  and 
to  imply  that  he  has  assumed  a  contract  of 
which  he  has  no  knowledge  and  which  he  would 
not  have  made  had  he  been  infonned  regarding 
it." 

See,  also,  French  v.  Harding,  235  Pa.  79, 
83  Atl.  586,  Ann.  Cas.  igi4B,  744,  where  it  is 
held,  as  shown  by  the  syllabus,  that  a  bona 
fide  purchaser  for  value  and  without  notice 
of  the  stock  issued  by  a  corporation  as  paid 
up  cannot  be  held  liable  on  such  stock  in 
any  way,  either  to  tbe  corporation,  corporate 
creditors,  or  any  other  person,  even  though 
the  stock  was  not  actually  paid  up  as  repre- 
sented. 
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In  Oook  on  CotporatlonB,  yol.  1,  I  257,  It  Is 
said: 

"The  question  whether  the  purchaser  of  stock 
is  bound  to  take  notice  that  the  stock  he  pur- 
chases is  not  fully  paid  for  is  a  serious  and  com- 
plicated one.  The  better  opinion,  and  the  one 
most  in  accord  with  the  usages  and  demands  of 
trade,  is  that,  where  one  buys  stock  in  open 
market  in  good  faith  and  without  notice  that 
the  subscription  price  thereof  has  not  been  paid 
up,  such  a  purchaser  cannot  be  held  liable  to 
pay  the  unpaid  balance  of  subscription." 

See,  also,  Davies  y.  BaU,  64  Wash.  292, 
lie  Pac.  883,  and  note  to  tbat  case  on  page 
764  o£  Ann.  Cas.  1914U,  where  the  same  doc- 
trine Is  announced.  See,  also,  West  Nash- 
Tille  Planing  MIU  Co.  t.  Nat.  Savings  Bank, 
«e  Tenn.  252,  6  S.  W.  340,  6  Am.  St  Rep.  835. 

[16]  In  addition  to  his  other  contentions, 
counsel  for  appellee  insists  tbat  this  court 
erred  In  not  holding  that  the  original  stock- 
holders were  liable  on  the  ground  that  they 
had, the  stock  Issued  as  fuUy  paid  up  when  It 
was' not  In  fact  so  paid,  basing  this  insist- 
ence upon  article  12,  |  6,  of  our  state  Con- 
stitution, which  provides  that  no  corporation 
shall  Issue  stock  or  bonds  except  for  money 
paid,  labor  done,  or  property  actually  receiv- 
ed, and  all  flctltlons  Increase  of  stock  or  In- 
debtedness shall  be  void.  We  have  reached 
the  conclusion  that  this  contention  on  the 
part  of  appellee  Is  well  taken.  This  provi- 
sion of  the  Constitution  puts  the  original 
stockholders  In  the  attitude  of  guarantors, 
making  them  responsible  to  creditors  for  the 
unpaid  balance  dne  thereon;  and  this  Is 
true,  we  think,  regardless  of  whether  or  not 
they  may  have  transferred  said  stock  to  an- 
other who  had  notice  that  the  same  was  not 
tally  paid  up ;  and,  in  view  of  another  trial, 
we  think  the  Jury  should  be  so  charged.  In 
this  connection,  see  Harris'  Const,  art.  12,  § 
6,  and  authorities  there  cited;  Van  Cleve 
V.  Berkey,  143  Mo.  109,  44  S.  W.  743,  42  L.  R. 
A..  593;  Camden  v.  Stuart,  144  TJ.  S.  105,  12 
Sup.  Ct  686,  36  L.  Ed.  363 ;  O'Bear,  Nestor 
Glass  Co.  V.  Antl-Explo  Co.,  101  Tex,  431,  108 
S.  W.  967,  109  S.  W.  931,  16  L.  B.  A.  (N.  S.) 
620, 130  Am.  St.  Rep.  865. 

After  fully  considering  same,  our  opinion 
is  that  the  motion  for  rehearing  should  be 
overruled,  and  it  is  accordingly  so  ordered. 

Motion  overruled. 


OBIENT  INS.  CO.  OF  HARTFORD,  CONN., 
et  aL  V.  HAltMON  et  aL    (No.  7266.)t 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
May  8,  1915.  On  Motion  for  Rehearing  and 
Additional  Findings  of  Facts,  June  5.  1915.) 

1.  TBIAI.  ®=»169 — DiBEOTED   Vebdict. 

A  complaint  which  alleged  that  defendant 
insured  plaintiff's  house,  that  the  house  was  to- 
tally destroyed  by  fire,  and  that  plaintiff  had 
complied  with  all  the  requirements  of  the  policy 
as  to  proof  of  loss,  but  tbat  nevertheless  defend- 
ant refused  to  pay  the  loss,  and  to  avoid  the  ex- 
pense of  litigation,  plaintiff  agreed  to  submit 
the  amount  of  the  loss  to  appraisers,  as  provid- 
ed in  the  policy,  that  the  appraisers  awarded  a 
certain  amount  to  plaintiff,  but  that  defendant 


had  not  paid  that  amount,  wherefore  plaintiff 
prayed  that  he  recover  the  amount  of  the  award, 
which  was  less  than  the  face  of  the  policies, 
states  a  cause  of  action  on  the  policies,  as  well 
as  one  on  the  award,  and  defendant  is  not  en- 
titled to  a  directed  verdict  under  Acts  33d 
Leg.  c.  127,  {  3  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  1829),  providing  that  any  facts 
specially  pleaded  by  the  defense  that  are  not 
denied  by  the  plaintiff  shall  be  taken  as  confess- 
ed, because  of  plaintiff's  failure  to  deny  the 
new  matter  alleged  in  the  answer  to  avoid  the 
award. 

[Ed.  Note.— For  other  cases,  see  Trial,  C3ent. 
Dig.  If  341,  381-387,  380 ;   Dea  Dig.  <S=»16».] 

2.  InSUBANCE    ®=3574^AWABD    OF    Apprais- 

KBS— Action— Pleading. 

In  an  action  on  an  award  by  appraisers  ap- 
pointed under  a  fire  insurance  policy,  proof  that 
the  award  was  excessive  because  certain  items 
were  included  therein  twice  is  not  sufficient  to 
annul  the  award,  where  there  was  no  pleading 
raising  that  issue. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1430-1432,  1434;  Dec.  Dig.  «=> 
574.] 

3.  Insurance  9s>572— Awabo  ot  Appbaisebs 

— PBOCEnUBE— NOTIOB  AND   EVIDENCE. 

Where  neither  the  provisions  of  a  fire  insnr- 
ance  policy  for  the  appointment  of  appraisers 
to  determine  the  loss,  nor  the  agreement  ap- 
pointing them,  prescribed  the  procedure  before 
them,  such  procedure  is  left  to  their  discretion, 
and  their  failure  to  give  the  insurer  notice  of 
the  hearings,  and  an  opportunity  to  introdace 
evidence,  does  not  render  the  award  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  1422,  1423,  1427,  1429 ;  Dec.  Dig. 
<S=>572.] 

4.  Insubance  ^=»672— Awabd  of  Appbaisebs 
— Pbocbdubb— Notice  and  Evidence. 

If  such  appraisers  were  subject  to  the  com- 
mon-law rules  of  arbitration,  their  failure  to 
give  such  notice  and  hear  such  evidence  does 
not  render  the  award  void,  where  there  was  no 
showing  that  the  insurer,  although  its  agent 
knew  that  the  appraisers  were  engaged  in  their 
work,  made  any  request  for  permission  to  sub- 
mit evidence. 

lEid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  fg  1422,  1423,  1427,  1429;  Dec.  Dig. 
<S=»672.] 

6.  Inbubancb  4=3572— a wabd  bt  Appbaisebs 

— UupiBB — Duties. 

Where  a  fire  insurance  policy  provided  for 
an  appraisement  by  appraisers  appointed  by 
each  party,  the  two  appraisers  to  appoint  an 
umpire  to  whom  they  should  submit  their  differ- 
ences on  failing  to  agree,  and  the  agreement 
appointing  the  appraisers  made  no  provision  aa 
to  the  umpire,  the  latter  was  not  limited  to  de- 
termining the  differences  between  the  other  ap- 
praisers, but  could  fix  an  amount  independently 
thereof,  and  exceeding  the  amount  fixed  by  ei- 
ther appraiser,  where  thereafter  both  appraisers 
agreed  to  such  amount  and  signed  the  award. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §g  1422,  1423,  1427, 1429;  Dec.  Dig. 
«=>572.] 

6.  InSUBANOE  iS=>574— AWABD  BTArPRAIBEBS 

— Presdmptions— Validitt. 

Where  the  award  of  fire  insurance  ap- 
praisers does  not  show  that  they  allowed  any- 
thing for  depredation  of  the  property,  but  does 
not  conclusively  show  that  they  foiled  to  make 
such  allowance,  the  award  will  be  sustained, 
since  it  is  supported  by  every  presumption  ia  its 
favor  not  contradicted  by  the  proof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1430-1432,  1434;  Dec.  Dig.  <8=> 
574.] 
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7.  Inbdsakcb  9=>574— Awabd  bt  Appbaisebb 

— Keview  by  Coubxb. 
An  award  by  appraisers  appointed  under 
the  prorisions  of  a  fire  insurance  policy  to  de- 
termine the  loss  will  not  be  disturbed  for  ev- 
Nj  error  of  law  or  fact,  but  only  where  fraud, 
partiality,  misconduct,  or  gross  mistalce  is 
ihowo. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {$  14»0-1482,  14S4;  Dee.  Dig.  <S=s» 
{71] 

Appeal  from  District  Gonrt,  DaUas  Coon- 
tj\  KB.  Muse,  Judge. 

Separate  actions  by  George  A.  Harmon  and 
aoother  against  the  Orient  Insurance  C!om- 
pany  of  Hartford,  Conn.,  and  the  Palatine  In- 
enrance  Company,  Ltd.,  of  London,  England, 
were  consolidated  for  trial.  Judgment  for 
the  plaintiffs,  and  defendants  appeaL  Af- 
firmed, and  motion  for  rehearing  and  for  ad- 
ditional findings  of  fact  overruled. 

Crane  &  Crane,  of  Dallas,  for  appellants. 
W.  H.  Claris  and  Harmon  &  Harmon,  all  of 
Dallas,  for  appellees. 

TALBOT,  J.  The  appellees,  George  A. 
Harmon  and  Q.  H.  Schoellkopf,  Instituted 
two  separate  suits  against  the  appellants. 
Orient  Insurance  Company  of  Hartford, 
Conn.,  and  Palatine  Insurance  Company, 
Ltd.,  of  London,  England,  the  former  having 
been  filed  in  the  district  court  for  the  Forty- 
Fourth  judicial  district  of  Texas,  and  the  lat- 
ter in  the  district  court  for  the  Fourteenth  Ju- 
dicial district  The  suit  against  the  Palatine 
Insurance  Company  of  London,  England,  by 
consent,  was  transferred  to  the  district  conrt 
for  the  Forty-Fourth  judicial  district,  and  by 
agreement  was  consolidated  for  the  purpose 
of  trial  with  the  suit  against  the  Orient  In- 
tnrance  Company.  There  Is  no  difference  in 
the  allegations  of  the  two  petitions  filed  in 
Bald  suits.  In  each  it  is  alleged,  in  sub- 
stance, that  the  defendant  therein  named 
was  engaged  In  the  fire  insurance  business  in 
the  city  of  Dallas,  Dallas  county,  Tex. ;  that 
on  the  17th  day  of  April,  1812,  the  plainUff 
George  A.  Harmon  owned  In  fee  simple  a 
certain  dwelling  house  situated  In  the  city 
of  Dallas,  and  Icnown  as  iVo.  2918  Greenwood 
Street;  that  on  said  date  each  of  the  de- 
fendants issued  and  deUvered  its  policy  of 
insurance  to  the  said  George  A.  Harmon, 
whereby,  in  consideration  of  the  payment  of 
the  premiums  charged,  the  defendant  insur- 
ed said  Harmon— 

"against  loss  or  damage  by  fire  to  the  amount 
of  $3,000  upon  his  said  dwelling,  for  the  period 
of  five  years ;  that  thereafter  on  the  12th  day 
of  April,  1913,  said  dwelling  house  was  prac- 
tically totally  destroyed  by  fire ;  that  said 
honse  was  of  the  value  of  $10,000;  that  plaintiff 
Harmon  gave  to  the  defendant  due  and  proper 
written  notice  and  proofs  of  the  fire  and  loss  in 
accordance  with  the  terms  and  condition  of  the 
policy;  that  defendant,  though  often  requested, 
lad  failed  and  refused  to  pay  the  loss  to  plain- 
tirs  damage  in  the  sum  of  $3,000." 

The  petition  In  each  case  further  alleged 
that  the  policy  therein  sued  on  contained 
what  is  known  as  a  "mortgage  clause"  in  fa- 


vor of  the  plaintiff  G.  H.  Schoellkopf,  stip- 
ulating and  agreeing  that  said  loss  or  dam- 
age, under  and  by  virtue  of  said  policies, 
shall  be  payable  to  said  G.  H.  Schoellkopf, 
as  his  Interest  may  appear,  and  that  his 
Interest  in  said  insurance  amounted  to  $5,- 
160,  the  unpaid  purchase  money  due  him 
upon  the  premises  Insured;  that  after  the 
defendant  was  given  notice  and  proofs,  of 
the  fire  and  damage  sustained  by  plain- 
tiffs in  said  sum  of  $3,000,  the  defendant, 
on,  to  wit,  the  80th  day  of  June,  1913,  pre- 
tended to  believe  that  it  was  not  liable  to 
plaintiffs,  or  either  of  them,  In  the  sum  of 
$3,000,  and  insisted  that  the  same  was  an 
excessive  claim,  and  demanded,  under  and 
by  virtue  of  one  of  the  many  terms  and  con- 
ditions of  Its  policy,  that  the  amount  of  its 
liability  on  Its  said  policy  should  be  deter- 
mined by  an  appraisement  as  provided  for  In 
their  said  policy ;  that  plaintiffs  consented 
to  said  demand  in  order  to  save  the  loss  in- 
cident to  the  delay  and  erpenses  Incident  to 
the  cost  of  litigation,  and  the  agreement  fot 
submission  of  plaintiffs'  claim  to  appralserin 
was  duly  drawn  on  one  of  the  defendant's 
forms,  and  executed  on  June  30,  1913,  by  the 
plaintiff  Harmon  and  the  defendant,  as  pro- 
vided for  by  said  pcfllcy,  and  H.  P.  Self  and 
J.  Dawson  Matthews,  both  of  Dallas,  Tex., 
were  named  and  appointed  appraisers  to  ap- 
praise the  "sound  value"  and  the  loss  and 
damage  sustained  by  plaintiffs,  and  to  re- 
turn an  award  accordingly;  that  as  provid- 
ed for  in  said  policy,  said  two  appraisers 
agreed  upon  selected  and  appointed  an  um- 
pire, S.  P.  Brlckey,  to  submit  to  him  their 
differences,  if  any;  that  said  skillful,  hon- 
est, and  competent  appraisers  proceeded  te 
perform,  and  did  perform,  their  duties  afore- 
said, and  on  August  15,  1913,  without  dis- 
sent, said  two  appraisers  and  umpire  finished 
their  said  appraisement  and  rendered  and 
each  signed  their  award  as  follows,  to  wit: 
Finding  that  the  "sound  value"  of  plaintiff 
Harmon's  said  dwelling  house,  when  burned, 
was  $10,000,  and  that  plaintiffs'  loss  or  dam- 
age by  said  fire  to  said  dwelling  house  was 
$5,341.85;  and  thereupon  the  plaintiffs  de- 
manded of  the  defendant  the  payment  of  the 
sum  of  $2,670.90,  the  defendant  being  liable 
to  the  plaintiffs  for  one-half  of  the  total  loss, 
according  to  the  terms  and  provisions  of  said 
policy,  whereby  the  defendant  became  lia- 
ble and  justly  indebted  to  the  plaintiffs  ai>- 
on  said  award,  and  in  the  alternative  for 
the  actual  value  of  the  loss  by  fire,  in  the 
said  sum  of  $2,670.90,  with  interest  thereon 
from  August  15, 1913,  until  paid,  at  the  legal 
rate  of  6  per  cent,  per  annnm,  yet,  though 
often  demanded,  defendant  has  refused,  and 
still  does  refuse,  to  pay  the  same,  or  any 
part  thereof,  to  plaintiffs'  actual  damage  $2,- 
900.  The  prayer  of  each  petition  is  that  the 
plaintiffs  therein — 

"recover  judgment  for  himself  and  for  the  use 
and  benefit  of  the  plaintiff  G.  H.  .Schoellliopf, 
tor  the  sum  of  $2,670.90,  with  legal  rate  of  6 
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p«r  cent  Interest  per  annnm  thereon  from  An- 
gnst  15,  1913,  antil  paid,  and  for  coats  of  suit, 
and  for  such  other  and  further  relief,  general 
and  special,  legal  and  equitable,  as  to  the  court 
may  seem  just  and  proper." 

The  defendant  in  each  suit,  by  answer 
filed  therein,  admitted  that  It  Issued  the  pol- 
icy described  In  the  plaintlfts'  petition;  that 
on  the  12th  day  of  April,  1913,  the  property 
insured  was  damaged  by  fire,  but  denied 
that  it  was  practically  totally  destroyed  by 
fire.  On  the  contrary,  each  averred  that  the 
buildini^  insured  was  not  destroyed,  but 
that  it  was  damaged  to  about  the  extent  of 
$2,600.  Each  further  admitted  that  the  ex- 
tent of  plaintiffs'  loss  could  not  be  agreed 
upon,  and 'that  plaintiffs  and  defendant  en- 
tered into  the  agreement  to  appraise  the  loss 
as  alleged  by  plaintiffs;  that  thereafter  the 
appraisers  and  umpire  rendered  an  award 
signed  by  all  of  them,  wherein  they  found 
that  the  sound  value  of  the  property  insur- 
ed was  $10,000,  and  the  amount  of  loss  and 
damage  thereto  by  fire  was  $5,341.85.  De- 
fendants, however,  each  alleged  that  the 
award  was  not  binding  upon  them,  for  rea- 
sons which  will  be  sufficiently  indicated  ifor 
the  purposes  of  this  opinion  in  the  discus- 
sion of  the  questions  arising  on  the  appeal. 

Defendants  further  averred  that  at  the 
date  the  policy  in  suit  was  Issued,  and  at 
the  time  of  the  fire,  the  property  was  occu- 
pied and  used  as  a  rooming  house ;  that  had 
It  known  that  the  property  was  used  as  a 
rooming  house,  this  defendant  would  not 
have  Issued  the  policy  sued  on,  because  it 
avers  that  from  its  experience  in  the  under- 
writing business  such  class  of  risks  was  an 
undesirable  one,  and  the  same  was  on  its 
prohibited  list  In  addition  to  this  defend- 
ant avers  that  the  rate  upon  rooming  houses 
was  something  over  twice  as  great  as  that 
of  a  private  dwelling.  Wherefore  it  says 
that  said  policy  was  null  and  void,  both  as  to 
plaintiff  George  A.  Harmon  and  plaintiff  O. 
H.  Schoellkopf. 

There  was  a  cross-action  also  filed  by  each 
of  the  defendants ;  but,  as  we  view  the  case, 
the  matters  therein  alleged  need  not  be  stat- 
ed. After  the  Jury  had  been  selected  and  the 
pleadings  had  been  read  defendants  present- 
ed a  motion,  asking  the  court  to  peremptorily 
Instruct  the  jury  to  find  for  the  defendants, 
because  under  section  3,  c.  127,  Acts  33d 
Leg.  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1829),  plaintiffs  not  having  denied  the 
allegations  contained  in  defendants'  answers 
as  to  the  matters  pleaded  as  to  the  award 
not  being  binding,  end  there  being  no  aver- 
ment in  any  pleading  of  the  plaintiffs  that 
they  did  not  have  information  sufficient  to 
form  a  belief,  the  matters  alleged  in  defend- 
ants' answers  should  be  taken  as  confessed, 
and,  the  suit  being  upon  an  alleged  award, 
there  was  nothing  to  submit  to  the  Jury.  The 
court  overruled  the  motion,  to  which  each  of 
the  defendants  excepted.  The  case  was  sub- 
mitted to  the  Jury  upon  a  general  charge,  and 
the  Jury  found  a  verdict  in  favor  of  plain- 


tiff George  A.  Harmon  for  the  sum  of  ^,- 
341.85,  with  6  per  cent  interest  thereon  from 
August  15,  1913,  one-half  at  which  sum  was 
adjudged  against  each  of  the  defendants, 
and  that  plaintiff  George  A.  Harmon  recover 
of  this  sum  $5,000  for  the  use  and  benefit  of 
plaintiff  G.  H.  Schoellkopf,  and  Judgment 
was  entered  accordingly.  Defendants'  mo- 
tion for  a  new  trial  having  been  overruled, 
they  appealed. 

[1]  It  is  first  assigned  that  the  court  err- 
ed In  overruling  the  defendants'  motion  for 
an  instructed  verdict  in  their  favor.  The 
contention  is  that  the  plaintiffs  based  their 
suits  upon  the  award  alleged  by  them,  and 
the  defendants  having  pleaded  in  their  an- 
swer facts  which,  as  a  matter  of  law,  show- 
ed that  said  award  was  not  binding  upon 
them,  and  the  plaintiffs  having  faUed  to 
deny  the  allegations  of  defendants'  answer, 
and  having  faUed  to  aUege  that  they  did  not 
have  information  sufficient. to  form  a  belief 
in  regard  thereto,  as  required  by  section  3, 
c.  127,  Acts  33d  Leg.,  such  alleged  facts 
were  confessed,  and  the  court  should  have 
peremptorily  instructed  the  Jury  to  find  for 
the  defendants.  Manifestly  this  contention 
is  predicated  upon  the  assumption  that  the 
plaintiffs  based  their  suit,  and  sought  to  re- 
cover, solely  upon  the  alleged  award.  This 
we  believe  Is  an  erroneous  assumption.  The 
fair  construction  of  plaintiffs'  petition,  if  it 
does  not  so  clearly  appear  from  its  language, 
is  that  it  alleges  two  separate  and  distinct 
causes  of  action  in  the  alternative;  one 
upon  the  award  of  the  appraisers,  and  the 
other  upon  the  insurance  policy  issued  to  the 
plaintiff  Harmon  for  the  amount  of  the  dam- 
ages alleged  to  have  been  sustained  by  reason 
of  the  fire  that  Injured  his  building.  Under 
our  system  of  pleading  such  course  was  open 
to  him,  and  it  is  a  common  practice  for  the 
plaintiff,  In  stating  his  case,  when  he  deems 
it  necessary,  "to  frame  his  petition  with  a 
double  aspect,"  in  order  to  place  himself  in 
a  position  to  obtain  alternative  relief.  Such 
evidently  was  the  purpose  of  the  pleader  in 
drafting  plaintiffs'  petition  in  this  case,  and 
we  think  the  allegations  in  the  petition,  if 
true,  authorized  a  recovery  upon  either  the 
award  of  the  appraisers  and  umpire,  or  upon 
the  policies.  If  this  view  of  the  petition  is 
correct,  then  for  that  reason,  if  no  other, 
there  was  no  error  in  overruling  defendants' 
motion  requesting  the  court  to  instruct  a 
verdict  in  their  favor. 

The  assignments  of  error  from  the  third 
to  the  ninth,  inclusive,  complain  of  the  court's 
refusal  to  give  defendants'  special  charge 
No.  1,  which  directed  the  Jury  to  return  a 
verdict  for  the  defendants.  It  is  urged  that 
this  was  error  for  the  reason  that  the  award 
was  not  binding  upon  the  defendants,  be- 
cause: (1)  The  "undisputed  evidence  showed 
that  said  award  was  uncertain  in  that  the 
amounts  agreed  upon  by  the  two  arbitrators 
in  several  particulars,  particularly  in  the 
items  of  flooring  and  roofing,  were  Ukewise 
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iDCladed  In  the  amount  found  by  the  umpire, 
and  that  the  total  found  bj  the  umpire  and 
the  total  found  by  the  two  appraisers  were 
added  together,  which  constituted  the  award, 
and  that  said  award  was  therefore  excessive 
In  that  the  amount  of  damages  upon  the 
lUms  aforesaid  was  included  twice  In  the 
award;"  (2)  because,  "under  the  terms  of  the 
agreement  to  arbitrate.  It  was  the  umpire's 
duty  to  settle  the  differences  between  the  two 
appraisers ;  that  upon  the  items  that  the  two 
appraisers  could  not  agree  as  to  the  amount 
ot  damage  the  umpire  did  not  determine  the 
difference  between  the  two  appraisers,  but 
disregarded  their  findings  as  to  the  amount  of 
tlie  loss  and  damage,  and  did  not  consider 
ttiem  at  all,  but  made  ap  an  independent  ral- 
uatlon  of  bis  own  which.  In  the  items  of  floors, 
mantel,  upstairs,  roof,  dining  room  chimney, 
plnmblng,  furnace,  foundation,  and  painting 
exterior,  was  several  hundred  dollars  in  es- 
cess  of  the  amount  of  damage  found  and  es- 
timated by  the  highest  estimate  made  by  ei- 
ther of  the  appraisers;"  (3)  because  "the 
nndisptited  evidence  shows  that  the  arbitra- 
ton  did  not  notify  these  defendants,  or  ei- 
ther of  them,  when  they  would  meet  to  ap- 
praise the  loss,  although  In  law  these  de- 
fendants were  entitled  to  reasonable  notice 
of  the  time  and  place  of  the  meetings  of  the 
arbitrators;"  (4)  because  "the  undisputed 
evidence  shows  that  these  defendants,  or 
either  at  them,  were  not  given  an  opportunity 
to  appear  before  the  arbitrators  and  present 
evidence  as  to  the  amount  of  the  loss  and 
damage  to  the  property,  although  In  law  they 
were  entitled  to  appear  before  said  arbitra- 
tors and  to  offer  evidence  thereon ;"  (5)  be- 
cause, "the  undisputed  evidence  shows  that 
these  defendants  were  not  advised  that  the 
appraisers  had  failed  to  agree,  nor  were 
these  defendants  notified  of  the  time  and 
place  when  the  umpire  would  take  up  and 
determine  the  question  of  the  differences  be- 
tween the  two  appraisers;"  (6)  because,  "the 
undisputed  evidence  shows  that  these  de- 
fendants were  not  given  an  opportunity  to  ap- 
pear b€irore  the  umpire  and  appraisers  and 
offer  evidence  as  to  the  extent  of  the  loss  and 
damage,  although  the  defendants  had  expert 
witnesses  who  were  ready  and  willing  to  tes- 
tify concerning  these  matters;"  and  (7)  be- 
cause "under  the  terms  of  the  appraisal 
agreement  and  conditions  of  the  policies  sued 
on,  It  was  the  duty  of  the  appraisers  and 
umpire,  in  estimating  the  damage  to  the 
proper^  insured,  to  take  from  the  actual 
case  value  of  said  property  the  amount  ot 
the  depreciation;  that  the  undisputed  evi- 
dence showed  that  said  property  had  greatly 
d^reciated  In  value,  but  that  \n  estimating 
the"damage  to  the  property,  the  appraisers 
and  umpire  made  no  allowance  therefor." 
Neither  of  the  reasons  here  assigned  would 
have  Justified  the  court  In  giving  the  per- 
emptory Instruction  requested. 
[2]  it  was  alleged  as  a  ground  for  annul- 


ling the  award  that  it  was  uaceitfUc,  in  that 
the  amounts  agreed  upon  by  the  two  arbltn- 
tors  In  estimating  the  damage  to  the  floors 
and  roof  of  plaintiffs'  building,  or  to  any  other 
Item,  were  Included  In  the  amount  found  by 
the  umpire,  and  that  therefore  the  award 
was  excessive.  There  was  testimony  given 
by  J.  Dawson  Matthews,  one  of  the  apprais- 
ers, to  the  effect  that  be  and  the  other  ap- 
praiser, H.  P.  Self,  estimated  the  damage  to 
the  upstairs  floors  ot  the  building  at  $87.60, 
and  It  also  appears  that  the  umpire  Brlckey 
estimated  the  damage  to  the  floors  of  both 
the  upper  and  lower  stories  of  the  building 
at  $210,  and  that  the  two  amounts  were  In- 
cluded In  the  award,  but  In  the  absence  of 
pleadings  raising  such  an  Issue,  the  facts  In 
relation  thereto,  though  proven,  could  not  be 
considered  as  a  ground  for  declaring  the 
award  Invalid.  To  be  available  any  matter 
of  defense  must  be  alleged,  as  well  as  proved. 
The  other  grounds  upon  which  appellants 
base  their  asserted  right  to  the  peremptory 
Instruction  In  question  are  equally  unavail- 
ing, but  for  other  and  different  reasons.  The 
agreement  to  arbitrate  their  differences  by 
the  appellants  and  appellees  was  not  entered 
into  under  the  provisions  of  our  statute.  It 
was  made  In  conformity  to  provisions  of  the 
policies  sued  on,  and  does  not  require  the  ap- 
praisers to  notify  the  appellants  "when  they 
would  meet  to  appraise  the  loss"  In  question, 
or  to  advise  them  of  their  failure  to  agree. 
In  the  event  of  such  failure,  and  of  the  time 
and  place  when  the  umpire  would  take  up 
the  question  of  differences  between  the  ap- 
praisers, and  to  thereby  afford  them  an  op- 
portunity to  appear  and  present  evidence  as 
to  the  amount  of  the  loss  and  damage  to 
plaintiffs'  property.  The  provision  of  tfie 
contract  relating  to  the  matter  Is  as  follows: 

"In  the  event  of  disagreement  as  to  the 
amoont  of  loss  the  same  shall,  as  above  provid- 
ed, be  ascertained  by  two  competent  and  disin- 
terested appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so  chosen 
shall  first  select  a  competent  and  disinterested 
umpire,  the  appraisers  together  shall  then  esti- 
mate and  appraise  the  loss,  stating  separately 
the  sound  valae  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  um- 
pire; and  the  award  in  writing  uf  any  two 
shall  determine  the  amount  of  such  loss." 

And  the  agreement  for  arbitration  entered 
Into  under  this  provision,  after  stating  the 
substance  of  said  provision  and  that  a  dis- 
agreement bad  arisen  between  the  parties  as 
to  the  amount  of  the  loss  to  the  plaintiffs' 
property  by  reason  of  the  fire  which  occurred 
April  12,  1913,  and  that  the  Insurance  com- 
pany had  demanded  an  appraisement  imder 
the  terms  of  the  policy,  contains  the  follow- 
ing stipulation: 

"It  is  hereby  agreed  by  and  between  said  in- 
surance company  and  said  assured  under  the 
said  demand  that  H.  P.  Self  of  Dallas,  Texo.'), 
and  J.  Dawson  Matthews  of  Dallas,  Texas,  are 
hereby  appointed  as  appraisers  to  appraise  the 
sound  value  and  the  loss  and  damage  and  retucn 
an  award  in  accordance  with  the  terms  and 
conditions  of  said  policy." 
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[3]  From  a  glance  at  tbe  proTlslon  of  the 
policy  and  the  stipulation  In  the  agreement 
quoted,  It  will  be  seen  that  in  neither  is  the 
method  or  procedure  to  be  pursued  by  the 
appraisers  in  arriving  at  the  extent  of  the 
damage  to  plalntifts'  property  and  tbe 
amount  of  his  loss,  or  by  the  umpire  in  the 
event  he  was  called  upon  to  act,  prescribed. 
So  that,  looking  alone  to  the  provisions  of 
the  policy  and  of  the  agreement  to  arbitrate, 
we  find  that  the  manner  and  means  of  ascer- 
taining the  extent  of  such  damage  and  loss 
by  the  appraisers,  and  of  determining  the 
extent  of  the  damage  and  loss  to  those  items 
of  property  about  which  the  appraisers  dis- 
agreed by  the  umpire,  is  left  entirely  to  their 
candid  judgment,  and  if  such  provisions  con- 
trol, the  duty  did  not  devolve  upon  the  ap- 
praisers and  the  umpire  to  give  to  the  appel- 
lants the  notice  and  opportunity  to  be  heard 
which  appellants  claim  should  have  been 
given  them,  and  the  failure  to  give  such  no- 
tice and  opportunity  furnishes  no  legal 
ground  for  setting  aside  the  award. 

[4]  But  If  the  appraisers  and  umpire,  not- 
withstanding tbe  silence  of  the  agreement  to 
arbitrate  with  respect  to  the  method  and 
procedure  to  be  pursued  in  arriving  at  the 
loss  and  damage  to  plaintiffs'  property,  were 
subject  to  the  principles  governing  common- 
law  arbitration,  still  under  the  pleadings  and 
evidence  in  the  case  the  award  should  not  be 
declared  void.  There  Is  neither  allegation 
nor  proof  that  appellants  asked  and  were  de- 
nied permission  by  the  arbitrators  to  be 
heard  by  witnesses  or  otherwise,  nor  is  there 
any  evidence  that  would  justify  the  conclu- 
sion that  the  appraisers  or  the  umpire  acted 
secretly  in  any  respect  in  the  discharge  of 
their  duties  to  the  detriment  of  appellants, 
or  that  either  of  them  was  otherwise  than 
fair  and  impartial  in  rendering  the  award 
made  by  them.  No  undue  haste  in  arriving 
at  the  conclusion  reached  by  them,  or  dis- 
position on  their  part  to  deny  a  full  and  fair 
hearing  of  any  testimony  appellants  may 
have  desired  to  offer,  is  shown.  Indeed  it  is 
fairly  deducible,  if  not  obvious,  from  the 
agreement  to  arbitrate  and  the  action  of  all 
the  parties  at  interest,  that  it  was  not  con- 
templated that  the  appraisers  would  conduct 
a  trial  and  notify  the  parties  of  the  time  and 
place  thereof,  to  the  end  that  they  might 
have  an  oral  examination  of  witnesses  touch- 
ing the  matters  in  controversy,  or  that,  if 
ever  contemplated,  the  failure  of  the  ap- 
praisers to  so  conduct  their  investigation  was 
acquiesced  in  and  approved.  That  appellants 
knew  that  the  arbitrators  were  inquiring 
into  the  loss  and  damage  to  plaiutUCs'  prop- 
erty, and  failed  to  request  a  hearing  and  ex- 
amination of  the  witnesses,  cannot  be  ques- 
tioned. In  one  place  in  his  testimony,  the 
appraiser,  Matthews,  says,  without  contradic- 
tion, that  he  notified  Mr.  Bucklew,  who  was 
the  adjuster  and  representative  of  the  appel- 
lants, when  the  appraisers  would  meet,  and 
that  he  discussed  the  plaintiffs'  claim;   that 


he  (Bucklew)  appeared  before  ihem  in  his 
(Matthews')  office  and  discussed  the  matter 
with  them  fully.  So  It  occurs  to  us  that  if 
appellants  have  suffered  from  a  failure  to 
get  the  testimony  of  certain  witnesses  before 
the  appraisers,  it  Is  not  attributable  to  any 
act  or  omission  on  the  part  of  the  appraisers, 
but  to  their  own  want  of  attention  in  not 
notifying  the  appraisers  of  tbe  existence  of 
such  testimony  and  a  desire  to  tiave  it  placed 
before  them.  Rector  v.  Hunter,  15  Tex.  880. 
It  is  an  undisputed  fact  that,  although  tbe 
appraisers,  to  tbe  knowledge  of  appellants, 
were  engaged  several  weeks  in  investigating 
the  damage  and  loss  to  plaintiffs'  property 
and  in  reaching  a  conclusion  as  -to  the 
amount  thereof,  appellants  did  not,  at  any 
time,  offer  to  bring  before  them  a  single  wit- 
ness, or  suggest  the  name  of  one  whose  tes- 
timony might  be  obtained.  If,  under  tbe  cir- 
cumstances, the  mere  falinre  of  arbitrators, 
selected  and  authorized  to  act  as  were  tbe 
arbitrators  in  this  case,  to  notify  tbe  com- 
plaining party  when  they  would  meet  to  ap- 
praise the;  loss  would  constltate  a  valid 
ground  to  vacate  and  set  aside  their  award, 
the  facts  and  circumstances  shown  by  the 
record  before  us  presents,  in  our  opinion,  no 
such  case.  Tbe  law  favors  arbitrations,  and 
every  reasonable  Intendment  will  be  indulged 
in  support  of  them.  The  cases  cited  by  ap- 
pellants were  decided  upon  facts  materially 
different  from  the  facts  in  the  instant  case, 
and  therefore  do  not  control  its  decision. 

[6]  Concerning  the  proposition  that  the 
award  is  not  binding  upon  appellants  because 
the  "umpire  did  not  determine  the  differences 
between  the  two  appraisers,  but  disregarded 
their  findings  as  to  the  amount  of  the  loss 
and  damage  and  made  up  an  independent 
valuation  of  his  own"  which,  in  certain  items, 
was  largely  in  excess  of  the  amount  of  dam- 
age found  by  the  highest  estimate  made  by 
either  of  the  appraisers,  we  think  it  may 
safely  be  said  that  in  so  acting  the  umpire 
did  not  exceed  the  authority  conferred  upon 
him.  Neither  the  agreement  to  arbitrate  nor 
the  law  made  it  his  duty  to  adopt  the  find- 
ings of  one  or  the  other  of  the  appraisers  as 
to  the  amount  of  the  loss  and  damage  to 
items  of  property  about  which  they  differed, 
or  to  assess  the  amount  thereof  at  some  sum 
not  to  exceed  the  highest  estimate  placed  up- 
on any  particular  item  by  either,  as  seems  to 
be  tbe  contention  of  appellants.  On  tbe  con- 
trary, we  think  the  duty  of  the  umpire  under 
the  terms  of  the  arbitration  agreement,  or  as 
Imposed  upon  him  by  law,  was  to  ascertain 
and  determine,  in  the  exercise  of  his  own 
best  Judgment,  the  actual  amount  of  tbe  loss 
and  damage  to  any  item  of  property  about 
which  the  appraisers  had  disagreed,  inde- 
pendent of  the  findings  of  the  appraisers,  or 
either  of  them.  This  is  what  the  umpire  did, 
according  to  the  record  before  us,  and  both  of 
the  appraisers  agreed  to  his  findings  and 
signed  the  award,  which  included  them. 

[6]  Respecting  the  contention  that  the  un* 
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disputed  evidence  Showed  that  the  property 
covered  by  the  policies,  and  particularly  sev- 
eral of  the  Items  thereof,  bad  depreciated 
greatly  in  valne,  but  that  the  appraisers  and 
umpire,  in  estimating  the  loss  and  damage  to 
Uie  property,  made  no  allowance  for  depre- 
dation, we  deem  it  sufficient  to  say  that  if 
the  evltlence  Is  Insufficient  to  show  that  the 
appraisers  and  umpire  did  In  fact  allow  for 
depreciation  In  the  value  of  the  property  In 
estlmatliig  the  damage  and  loss  thereto,  it 
d'les  not  affirmatively  show  the  contrary,  and 
as  tlie  court  must  support  the  award  "by 
every  presumpticm  In  its  favor  not  contra- 
dicted by  the  proof,"  appellants  are  In  no 
position  to  Insist  that  the  award  Is  not  bind- 
ing upon  them  because  appellees'  property 
bad  depreciated  in  value  and  no  allowance 
was  made  therefor  In  determining  the  amount 
of  their  loss. 

17]  Now,  to  the  foregoing  remarlcB,  and  as 
applicable  to  all  of  appellants'  propositions 
here  under  discussion.  It  may  be  added,  as 
was  well  said  in  Payne  v.  Metz,  14  Tex.  56, 
that: 

"The  court  should  interpose  in  this  class  of 
cases  with  great  caution,  and  never,  except  in 
a  case  of  nrRent  necessity,  to  prevent  the  con- 
samination  of  a  fraud,  or  some  great  and  man- 
ifest wrong  and  injustice.  It  is  not  every  error 
or  mistake  of  law  or  fact  which  will  warrant 
the  setting  aside  of  an  award.  If  it  were,  there 
would  be  but  few  awards  made  which  would 
Etand  the  test  of  judicial  investigation;  for 
the;  are  most  fre<]nently  made  by  men  not 
learned  in  the  law,  nor  skilled  in  judicial  pro- 
ceedings. *  *  •  The  law  therefore  requires 
that,  to  authorize  the  interference  of  a  court  of 
equity  in  the  case  uf  awards,  there  must  appear 
to  have  been  fraud  or  partiality,  misconduct  or 
gross  mistake,  committed  on  the  part  of  the  ar- 
bitrators, to  the  manifest  injury  of  the  party 
complaining." 

No  such  fraud,  partiality,  misconduct,  or 
gross  mistake  as  was  here  contemplated  by 
the  Supreme  Court  characterized  the  action 
of  the  appraisers  in  this  case,  and  their 
award  is  final  and  conclusive  as  to  all  mat- 
ters embraced  therein. 

But  aside  from  all  of  the  above  considera- 
tions, we  think  the  special  charge  for  a  di- 
rected verdict  was  properly  refused  because 
it  ignored  that  branch  of  the  plaintiffs'  case 
founded  on  the  contracts  of  lasurauce  with- 
out reference  to  the  award.  The  allegations 
of  the  petition  and  the  evidence  adduced  In 
support  thereof  were  sufficient  to  authorize 
and  support  a  recovery  either  on  the  award  or 
policies  of  Insurance,  and  it  would  have  been 
positive  error  to  have  given  the  peremptory 
charge  in  question  upon  the  theory  that  plain- 
tiffs' suit  wa«  based  solely  upon  the  award, 
and  not  binding  upon  defendants  for  the  rea- 
sons urged  by  them.  The  verdict  of  the  Jury 
was  a  general  one,  and,  so  far  as  the  record 
shows,  may  have  been  based  upon  plalntlfb' 
alleged  cause  of  action  on  the  insurance  con- 
tracts and  the  evidence  adduced  In  support 
thereof. 

The  other  assignments  of  error  have  been 


disposed  of  adversely  to  tbe  appellants'  con- 
tention by  what  we  have  already  said,  and 
need  not  be  further  noticed. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

On  Motions  for  Rehearing  and  Additional 
Findings  of  Fact 

The  appellants'  motion  for  a  rehearing  has 
failed  to  convince  us  that  we  erred  in  tbe 
conclusions  heretofore  reached  and  set  forth 
In  our  original  opinion,  and  wlU  therefore  t>e 
overruled.  Appellants'  motion  for  additional 
findings  of  fact  will  also  be  overruled,  but 
a  statement  made  by  the  witness  Matthews, 
which  does  not  appear  In  our  original  opin- 
ion, will  be  given.  In  our  original  opinion  it 
Is  said: 

''In  one  place  in  his  testimony  the  appraiser, 
Matthews,  says,  without  contradiction,  that  he 
notified  Mr.  Bucklew,  who  was  the  adjuster  and 
representative  of  the  appellants,  when  the  ap- 
praisers would  meet,  and  that  he  discussed  the 
plaintiffs'  claim ;  that  he  (Bucklew)  appeared 
before  them  in  his  (Matthews')  office  and  dis- 
cussed the  matter  with  them  fully." 

This  statement  was  made  by  tbe  witness, 
as  said  In  one  place  In  his  testimony,  but  in 
another  place  in  his  testimony  he  said: 

"We  did  not  notify  Mr.  Harmon  or  Mr.  Buck- 
lew,  or  any  representative  of  the  insurance 
company,  as  to  when  we  were  going  to  meet 
and  try  to  appraise  the  list" 

Tills  additional  statement  of  the  witness.  It 
occurs  to  us,  should  have  been  quoted  in  our 
original  opinion ;  and,  as  it  was  omitted,  we 
now  give  it  for  what  It  is  worth.  It  does  not, 
however.  In  our  opinion,  materially  affect  tbe 
questions  Involved. 


CARTWBIGIIT   v.    WARREN.      (No.   7462.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  22,  1916.) 

1.  Injunction  *=»1 — "Mandatory  Injunc- 
tion"—"Preventivb  Injunction." 

Injunctions  are  "mandatory"  or  "preven- 
tive" according  as  they  command  defendant  to 
do  or  to  refrain  from  doing  a  particular  thing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  1;   Dec.  Dig.  <S=>1. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Preventive  Injunction;  also  First 
and  Second  Series,  Mandatory  Injunction.] 

2.  Injunction  iS=>13»— Manhatobt  Injunc- 
tion—Jnterlocutobz  Application. 

A  court  of  equity,  though  reluctant  to  grant 
a  mandatory  injunction  on  an  interlocutory  ap- 
plication and  before  final  hearing,  may  do  so 
in  extreme  cases  where  the  right  is  clearly 
established  and  the  invasion  of  the  right  re- 
sults in  serious  injury. 

[Ed.  Note.— For  other  cases,  see  Injunction 
C!ent  Dig.  {  302;   Dec.  Dig.  «=>133.] 

3.  Injunction  «=>143— Mandatobt  Injunc- 
tion—Interlocutobt  Application— Peti- 
tion. 

Where  the  petition  in  an  action  to  restrain 
defendant  from  further  interfering  with  a  chan- 
nel, and  to  require  him  to  remove  an  obstruc- 
tion from  the  channel,  and  permit  water  to 
pass  as  before  tbe  placing  of  the  obstruction. 
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did  not  clearly  cliarge  defendant  with  anything 
more  than  obstructing  and  preventing  the  flow 
of  Borfnce  water,  it  appearing  that  the  word 
"cbdnnel"  was  used  as  synonymous  with 
"draw,"  and  left  it  in  doubt  whether  defendant 
hid  obstructed  a  natural  water  course  or  stream 
with  defined  banks,  It  was  error  to  grant  a 
mandatory  injunction  giving  the  full  relief 
soughtj  without  notice  to  defendant  and  op- 
portunity to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Injanctloin, 
Cent.  Dig.  S  315;   Dec.  Dig.  «=>143.] 

4.  Watebs  and  Wateb  Coubsbb  ®=>38  — 
"Dbaw." 
The  word  "draw,"  as  commonly  understood, 
does  not  mean  a  stream  of  running  water  with 
well-defined  banks,  as  distinguished  from  the 
flow  of  surface  water. 

WKd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f  30;  Dec.  Dig.  «=> 
38. 

For  other  defioitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Draw.] 

6.  Injunction  «=>137  —  Preliminabt  In- 
junction—Right TO  Grant— Balance  of 
Convenience  and  Hardship. 

In  a  doubtful  case,  where  the  granting  of 
a  preliminary'  injunction  will,  if  defendant  ulti- 
mately prevail,  cause  greater  detriment  to  him 
than  will,  if  plaintiff  prevail,  be  suffered  by 
hiin  through  its  refusal,  the  injunction  should 
ordinarily  be  denied. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Gent  Dig.  §S  307-30J);   Dec.  Dig.  <8=»137.) 

6.  Injunction   <S=»143   —   rBOiiiBiroBT  Is- 

JU.NCTION— UiGUT  TO    I S3UE— PETITION. 

While,  under  the  express  provisions  of 
Rev.  St  1895,  art  2094,  the  issuance  of  an 
injunction  without  notice  is  within  the  discre- 
tion of  the  trial  judge,  such  injunction  should 
not  be  granted  unless  the  petition  clearly  shows 
a  right  thereto  and  necessity  therefor,  and  that 
a  temporary  restraining  order  until  the  hearing 
on  the  application  for  a  temporary  injunction, 
will  not  amply  protect  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  315;    Dec.  Dig.  <S=>143.] 

Appeal  from  District  Court,  Henderson 
County;  John  S.  Prince,  Judge. 

Action  by  B.  F.  Warren  against  O.  T.  Cart- 
wright  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

J.  3.  Fanlk  and  W.  R.  Bishop,  both  of 
Athens,  for  appellant  Bl  P.  Miller,  of 
Athens,  for  appellee. 

TALBOT,  J.  This  is  an  appeal  from  an 
order  of  the  district  Judge  of  the  Third  judi- 
cial district,  made  in  chambers,  granting  to 
the  appellee  a  prohibitory  and  mandatory  In- 
junction against  the  appellant  The  injunc- 
tion prayed  for  was  granted  and  caused  to  be 
issued  without  notice  to  appellant,  or  an  op- 
portunity given  him  to  be  heard,  and  the 
question  for  our  decision  is  whether  or  not 
the  allegations  of  the  petition  show  such  facts 
as  entitled  uppellee  to  the  summary  relief 
granted.  The  petition  alleges,  so  far  as  is 
necessary  to  state,  that  the  plaintiff  and  de- 
fendant own  adjoining  tracts  of  land  of  about 
40  acres  each;  that  the  defendant's  land  lies 
east  of  the  plaintiff's  land,  and  the  division 
line  is  abont  550  yards  long.  The  fifth  para- 
graph of  the  petition  is  as  follows: 


"That  about  midway  on  said  division  line 
the  water  divides,  and  the  water  north  of  this 
division  line  runs  north,  and  the  water  south 
thereof  runs  south.  The  petition  further  alleges 
that  there  is  a  wire  fence  separating  the  plain- 
tiff's land  from  the  defendant's  land,  which  is 
practically  on  the  dividing  line;  that  there 
is  a  natural  channel  or  water  course,  adjoining 
and  on  the  east  side  of  the  said  division  fence, 
which  begins  immediately  south  of  the  division 
line  set  out  and  described  in  paragraph  No. 
5  of  this  petition,  and  said  channel  extends 
south  and  on  the  east  side  of  said  division 
fence  a  distance  of  about  250  yards,  to  where 
said  channel  intersects  or  comes  in  contact  with 
another  draw  or  natural  channel  which  runs 
or  courses  practically  east  and  west,  and  in 
this  last-named  channel  the  water  runs  east 
or  really  it  runs  southeast;  that  there  is  a 
natural  draw  or  channel  coming  from  the 
northeast  throngh  a  portion  of  the  defendant's 
land,  which  carries  considerable  water,  and  the 
same  intersects  and  empties  its  water  into 
the  said  channel  on  the  east  side  of  the  said 
fence,  at  a  point  about  100  yards  south  of  the 
beginning  of  the  said  channel  on  the  division 
line  described  in  paragra^  6  of  this  petition; 
that  a  great  deal  of  water  accumulates  and 
empties  into  the  said  channel  coming  from  the 
defendant's  land,  and  this  in  turn  empties  into 
the  channel  on  the  east  side  of  the  said  fence, 
and  in  addition  to  this  a  great  deal  of  surface 
water  from  the  defendants  land  accumulates 
and  empties  into  the  channel  on  the  east  side 
of  the  said  fence:  that  at  a  point  about  150 
yards  from  the  beginning  point  of  the  said 
channel,  located  on  the  east  side  of  the  said 
fence,  and  running  south  with  said  fence,  the 
defendant  has  recently  filled  up  a  dam  and  ob- 
struction in  said  last-named  channel,  and  has 
opened  up  a  passway  for  the  water  under  the 
said  division  fence,  and  that  the  water  in  the 
future  coming  down  said  channel  at  said  last- 
named  point  will  he  diverted  by  said  obstruction, 
and  will  pass  under  said  division  fence,  and  the 
water  will  spread  out  over  plaintiff's  land  and 
crop,  and  that  it  will  destroy  the  plaintiff's 
crop  and  injure  his  land;  that  he  expects  to 
plant  said  land,  and  cultivate  the  same  in  po- 
tatoes within  the  next  few  days;  that  the  de- 
fendant has  completely  stopped  np  the  said 
channel  on  the  east  side  of  the  said  fence  at  a 
point  about  150  yards  from  its  beginning,  as 
aforesaid,  and  the  water  cannot  longer  pass 
through  and  down  the  natural  channel  south 
of  the  said  point,  but  is  and  will  be  diverted 
and  caused  to  pass  under  said  division  fence 
to  the  west  and  on  to  the  plaintiffs  land  and 
crop,  as  aforesaid;  that,  in  truth  and  in  fact, 
the  defendant  has  opened  up  •  way  for  the  said 
water  to  pass  under  the  said  division  fence  and 
on  to  the  plaintiff's  land ;  that  on  the  east 
side  of  the  said  division  fence  and  at  a  point 
where  the  natural  channel  runs  practically  east 
and  west,  under  and  near  said  division  fencc^ 
the  defendant  has  built  up  a  dump  or  dam,  and 
has  blockaded  said  channel,  which  will  cause 
the  water  to  back  west  and  spread  over  the 
plaintiff's  land  and  crops,  and  will  thereby 
damage  the  plaintiff.  Plaintiff  further  charges 
that  the  defendant  is  threatening  and  is  in  the 
act  of  opening  up  a  water  way,  on  the  east 
side  of  said  division  fence,  and  by  the  side  of 
the  said  division  fence,  and  south  of  the  said 
channel  running  practically  east  and  west; 
that  on  account  of  the  lay  of  the  ground  it  is 
impossible  for  the  water  to  be  carried  away; 
that  the  opening  up  of  this  channel  will  cause 
the  water  to  spread  over  the  plaintiff's  land  on 
the  west,  and  injure  the  same,  together  with 
his  crop;  that  the  defendant  has  created  a 
tank  of  water  in  the  northwest  comer  of  his 
said  40  acres  of  land;  that  said  tank  has  con- 
siderable water  in  it  and  has  had  for  quite  a 
while;    that  the  defendant  has  so  constructed 


^-»For  other  csMt  •••  lame  *oplc  ud  KBT-NUMBBR  In  all  Ker-Number«d  OlgMta  and  InOaxM 


Digitized  by 


Google 


Tex.) 


CARTWRIGHT  v.  WARREN 


199 


nid  tank  that  he  has  caused  said  water  to 
spread  out  and  ba'-k'  up  over  plnlntiCfs  land, 
and  to  injure  the  plaintiffs  said  land,  as  well 
a3«  said  division  fence ;  that  b;  reason  of  all 
of  whidi  the  plaintiff  is  prevented  from  using  a 
portion  of  hla  said  land.  Plaintiff  further 
sbovB  to  the  court  that  by  reason  of  all  of  the 
wrongs  herein  charged  this  plaintiff  will  be 
ereatly  damaged ;  that,  if  the  defendant  is 
permitted  to  continue  said  wrong,  aa  he  has 
already  done  and  threatens  to  do,  plaintiff  will 
be  |;reatly  damaged:  that  said  injuries  are  ir- 
reparable, and  cannot  be  compensated  In  dam- 
ages; that  the  plaintiff's  farm  or  the  east  por- 
tion of  it  will  be  practically  mined  and  destroy- 
ed if  the  defendant  is  permitted  to  continue  his 
wrongdoing  and  his  said  obstructions  are  not 
renioTcd,  and  that  his  crops  will  be  destroyed; 
that  the  defendant  is  sot  now,  and  would  not 
be.  in  the  opinion  of  the  plaintiff,  at  the  ter- 
mioatiun  of  this  suit,  the  owner  of  property, 
renl  or  personal,  that  is  subject  to  execution, 
sufEcient  to  satisfy  this  plaintiff  for  the  dam- 
ages be  would  ultimately  sustain  from  the  di- 
version of  the  said  water  from  its  natural  chan- 
nel as  aforesaid  and  the  flooding  of  his  lands 
and  crops,  as  the  defendant  is  now  doinf  and 
U  about  to  do." 

The  prayer  is  for  a  writ  of  Injunction  "re- 
straining the  defendant  from  further  Inter- 
ferine  with  said  channel,  and  that  the  defend- 
ant be  required,  under  the  order  of  the  court, 
to  remove  said  obstructiou  in  said  channel, 
and  that  the  water  be  permitted  to  pass  as  it 
did  before  the  defendant  Interferred  with  the 
same,"  etc.  By  the  Judge's  flat  indorsed  on 
the  petition  the  injunction  as  prayed  for  was 
granted,  and  the  clerl:  of  the  court  directed 
to  issue  the  same  upon  plaintiff,  giving  bond 
in  the  sum  of  $300.  T^ie  bond  was  given  and 
the  writ  of  Injunction  issued  as  directed,  and 
the  defendant  appealed. 

[1,2]  As  is  well  understood,  injunctions  are 
mandatory  or  preventive  according  as  they 
command  defendant  to  do  or  to  refrain  from 
doing  a  particular  thing.  And,  while  a  court 
of  equity  is  always  reluctant  to  grant  a  man- 
datory injunction  upon  an  interlocutory  ap- 
pUcaUon  and  before  final  hearing,  it  may  yet 
do  so  in  an  extreme  case  when  the  right  is 
clearly  established  and  the  invasion  of  the 
right  results  in  serious  Injury.  High  on  InJ. 
tith  Ed.)  S  2.  Mr  Joyce,  in  his  excellent 
work  on  Injunctions  (section  97a),  states  the 
mle  substantially  as  follows:  An  applicant 
for  a  preliminary  mandatory  injunction  is  re- 
quired to  show  a  clear  right  and  a  case  of 
necessity  or  extreme  hardship,  and  the  court 
will  seldom  grant  a  mandatory  injunction 
pendente  lite  unless  the  plaintiff's  right  is 
so  clear  that  the  denial  of  the  right  must  be 
either  captious  or  unconscionable.  In  other 
aothorities  it  is  held  that,  to  Justify  a  court 
of  equity  to  issue  a  mandatory  injunction  be- 
fore hearing  and  without  notice,  the  com- 
plainant must  show  "a  strong  and  mischie- 
TOQs  case  of  pressing  necessity."  In  the  case 
of  Railway  Co.  v.  Anderson  County,  150  8.  W. 
240,  Chief  Justice  Pleasants,  in  delivering  the 
opinion  of  the  court,  correctly  said: 

"The  power  of  a  court  of  equity  to  grant  a 
prelimiDary  injunction  without  notice  to  the 
defendant  should  never  be  exerclsod  unless  there 
U  pressing  necessity  for  such  action,  and,  as 


a  general  rule,  a  mandatory  injunction  should 
not  be  ordered  before  a  final  hearing  of  the 
case  and  for  the  purpose  of  executing  the  judg- 
ment of  the  court.  The  usual  purpose  of  a  pre- 
liminary injunction  is  to  maintain  the  status 
quo  of  the  subject-matter  of  the  suit,  or  to  pre- 
vent impending  injury,  and  when  the  issuance 
of  such  injunction  would  have  the  effect  of 
granting  all  the  relief  that  could  be  obtained 
by  a  final  decree,  it  should  not  be  granted,  ex- 
cept in  cases  of  extreme  hardship.  The  instinct 
of  justice  which  forbids  that  one  should  be  con- 
demned without  a  bearing  permeates  our  whole 
system  of  Jurisprudence,  and,  while  cases  may 
and  do  occur  in  which  the  danger  of  irreparable 
injury  is  so  great  and  so  pressing  that  the 
restraining  hand  of  equity  should  be  immediate- 
ly interposed  to  prevent  such  injury,  the  pres- 
ent case  cannot  b«  placed  in  that  category." 

[3]  And  so  we  think  it  may  be  said  in  the 
case  before  us  that,  if  the  allegiitlous  of  the 
plaintiff's  petition  show  definitely  any  cause 
of  action  at  all,  they  fall  to  show  any  such 
emergency  or  presniug  necessity  as  Justified 
the  issuance  of  the  mandatory  injunction 
herein  granted,  witliout  notice  to  the  defend- 
ant and  an  opportunity  to  be  heard.  Indeed, 
as  said  in  Holbein  v.  De  La  Garza,  126  8.  W. 
42: 

"It  is  rarely,  under  our  equity  procedure  in 
regard  to  the  Issuance  of  injunctions,  that  it 
becomes  necessary  to  issue  a  icmixiiary  writ  of 
injunction,  even  a  merely  prohibitory  writ,  with- 
out a  hearing.  If  it  appears  necessary  from 
the  allegations  of  the  petition  that  a  defendant 
be  stopped  at  once  and  without  the  delay  nec- 
essary to  give  notice  and  an  opportunity  to  be 
heard,  a  temporary  restraining  order  may  In 
all  cases  be  issued  compelling  immediate  ces- 
sation of  the  threatened  injury  until  such 
time  as  may  reasonably  be  required  to  allow 
the  defendant  to  present  his  sid<!  of  the  case, 
which  may  change  the  whole  aspect  of  the 
controversy.  If  It  be  said,  in  answer,  that  a 
defendant  may  obviate  this  difficulty  by  a  mo- 
tion to  dissolve,  wherein  he  may  fully  present 
his  objections  to  the  Issuance  of  the  writ,  the 
reply  is  apt  and  conclusive  that,  under  the 
peculiar  rule  adopted  by  the  Legislature  allow- 
ing appeals  from  an  order  granting  a  temporary 
injunction,  but  not  to  an  order  refusing  to  va- 
cate on  motion  to  dissolve,  a  defendant  would 
ordinarily  lose,  by  lapse  of  time,  his  risht  to 
appeal  from  the  order  granting  an  injunction 
if  he  delayed  until  his  motion  to  dissolve  could 
be  heard." 

The  plaintiff,  by  bis  petition  in  the  case  at 
bar,  as  will  be  observed,  sought  and  obtain- 
ed a  prohibitory  writ  of  injunction  restrain- 
ing the  defendant  from  "opening  up  a  water 
way  on  the  east  side  of  the  division  fence"  be- 
tween his  la.nd  and  thd  defendant's,  and 
south  of  the  channel  alleged  to  run  practical- 
ly east  and  west,  which  he  says  defendant 
was  threatening  to  open  up,  and  which  he 
says.  If  done,  would  cause  the  water  to  spread 
over  his  land  on  the  west  and  injure  the 
same  and  his  crops,  and  also  a  mandatory 
writ  commanding  defendant  to  remove  th^ 
obstruction  which  had  already  been  placed  in 
the  channel  on  the  east  side  of  the  division 
fence  at  a  point  160  yards  from  Its  beginning, 
and  north  of  the  place  where  he  was  threat- 
ening to  open  up  a  water  way.  This  man- 
datory writ  was  absolute,  and  its  effect  was 
to  require  the  defendant  to  at  once  remove 
the  obstructions  placed  by  him  in  the  chan- 
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nel  referred  to.  It  granted  to  the  plaintiff 
all  the  relief  be  could  obtain  on  a  final  hear- 
ing up<m  proof  of  every  material  allegation 
in  bis  petition.  Tbe  petition  discloses  no  suf- 
ficient reason  for  granting  such  relief  without 
notice  to  defendant  and  an  opportunity  given 
him  to  be  beard.  Indeed,  it  may  be  seriously 
doubted  from  the  language  of  tbe  petition 
that  defendant  is  charged  with  anything  more 
than  obstructing  and  preventing  the  flow  of 
surface  water  upon  his  land. 

[4]  The  word  "channel"  seems  to  be  used 
in  tbe  iwtition  by  tbe  pleader  as  synonymous 
with  the'  word  "draw,"  and  the  word  "draw," 
as  commonly  understood  and  in  tbe  sense 
here  used,  does  not  mean  a  stream  of  running 
water  with  defined  banks,  as  contradistin- 
guished from  tbe  flow  of  surface  water.  If 
tbe  fair  construction  of  the  petition  is  that 
it  charges  the  defendant  with  obstructing  and 
impounding  surface  water  upon  the  plaintiff's 
land,  then  no  cause  of  action  whatever  is 
shown.  Bamett  v.  Matagorda  R.  &  I.  Co., 
08  Tex.  355,  S3  S.  W.  801,  107  Am.  St  Rep. 
636.  And,  if  the  language  of  the  petition  does 
not  mal^e  it  clear  that  the  defendant  has  ob- 
structed a  natural  water  course  or  stream 
with  defined  banks,  but  leaves  the  same  in 
doubt,  then  neither  the  proldbitory  nor  man- 
datory injunction  should  have  been  granted, 
without  notice  to  the  defendant,  or,  if  tbe 
allegations  of  tbe  petition  fail  to  show  a  clear 
right  and  case  of  necessity  or  extreme  bard- 
^Ip,  tbe  action  of  the  court  in  granting  the 
mandatory  injunction  was  unwarranted,  and 
should  be  set  aside. 

[SJ  It  may  also  be  stated  in  this  ctmnectlon 
that  the  balance  of  convenience  or  bardsbip 
ordinarily  is  a  factor  of  controlling  Impor- 
tance in  cases  of  substantial  doubt  existing  at 
the  time  of  the  granting  or  refusing  the  pre- 
liminary injunction.  Such  a  doubt  may  re- 
late either  to  the  facts  or  to  the  law  of  the 
case,  or  to  both,  and  it  is  a  well-recognized 
rule  that: 

"In  a  doubtful  case,  where  the  granting  of  the 
injunction  would,  on  the  assumption  that  the 
defendant  ultimately  will  prevail,  cause  greater 
detriment  to  him  than  would,  on  the  contrary 
assumption,  be  suffered  bj[  tbe  complainant 
through  its  refusal,  the  injunction  usually 
should  be  denied."    Joyce  on  Inj.  vol.  1,  §  25. 

[6]  It  is  unquestionably  true  that,  "as  to 
the  issuance  of  the  prohibitory  injunction 
without  notice,  much  must  be  left  to  tbe 
sound  discretion  of  tbe  judge"  (Rev.  Stat 
1895,  art  2094 ;  Holbein  v.  De  La  Garza,  126 
S.  W.  42),  but  it  occurs  to  us  that  tbe  peti- 
tion does  not  charge  with  sufiicient  deflnite- 
ness  and  certainty  that  tbe  flow  of  water 
which  the  defendant,  according  to  the  allega- 
tions of  tbe  petition,  was  threatening  to  di- 
vert and  cause  to  be  Impounded  upon  plain- 
tiff's land,  was  that  of  a  running  stream  with 
well-defined  banks,  as  disUngulsbed  from  sur- 
face water,  to  justify  even  the  Issuance  of 
tbe  prohibitory  Injunction,  granted  in  this 


case,  without  notice.  A  temporary  restrain- 
ing order,  until  a  hearing  upon  the  applica- 
tion for  a  temporary  injunction,  would  have 
amply  protected  the  plaintiff.  An  injunction 
is  a  harsh  remedy,  and  should  not  be  granted 
in  the  first  Instance,  except  upon  a  pretty 
clear  prima  fade  case  and  upon  positive  aver- 
ments of  tbe  equities  on  which  the  applica- 
tion for  the  relief  la  based.  1  High  on  InJ. 
(4th  Ed.)  f  84.  Our  conclusion  is  that  tbe 
injunction  In  this  case  was,  for  tbe  reasons 
Indicated,  Improperly  granted. 

It  is  therefore  ordered  that  tbe  judgment 
below  be  reversed,  and  that  the  writ  of  in- 
junction as  to  both  its  prohibitory  and  man- 
datory features  be  set  aside  and  vacated,  and 
tbe  cause  remanded  for  proceedings  In  ac- 
cordance with  tills  opinion. 


ROYAL  INS.  CO.,  Limited,  ▼.  OKASAKI. 
(No.   461.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 
May  20,  1915.    Rehearing  Denied 

June  10,  1915.) 

1.  Tbial  ®=>338— Special  Findings. 

Where  there  is  an  irreconcilable  conflict  be- 
tween two  special  findings,  the  case  must  be  re- 
submitted. 

I  Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  856;    Dec.  Dig.  <3=>358.] 

2.  InSUBANO  «=»146— CoHBTBTICnON  OF  POL- 
ICIES. 

Insurance  contracts  are  governed  by  tbe 
same  rules  as  contracts  between  individuals. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §f  292,  294-298;  Dec.  Dig.  «=»14e.] 
8.  Insurance      ^=3335  —  FoBrBiruRie      fob 

Bbbach  of  Wabbanty— Lobs  of  Invbntobt 

—Negligence. 

Where  a  fire  insurance  policy  required  the 
insured  to  take  and  preserve  in  a  fireproof  safe 
an  inventory  of  the  insured  stock,  the  failure  to 
preserve  such  inventory  or  an  eguiralent  there- 
of forfeits  the  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  862,  853 ;    Dec.  I>ig.  <8=»335.] 

4.  Inbubance  €=3335  —  Fobfeittjee  fob 
Bbbach  of  Warrantz— Damage  to  Inven- 
TOBT — Negligence. 

Where  the  owner  of  an  insured  stock  of 
goods  negligently  left  bis  inventory  outside  the 
safe  the  night  of  the  fire,  and  it  was  thereby 
damaged  so  that  15  per  cent  of  it  was  unintelli- 
gible, there  can  be  no  recovery  on  a  policy  which 
required  the  inventory  to  be  preserved  in  a  fire- 
proof safe. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  352,  853 ;  Dec  Dig.  <S=s>335.] 

5.  Inbubance  €=9335  —  Fobfeitube  fob 
Breach  of  Warbantt— Books. 

The  requircmeut  of  a  fire  insurance  policy 
that  the  insured  shall  keep  a  set  of  books  show- 
ing a  complete  record  of  the  business  transacted 
is  complied  with  where  the  books  preserved  give 
sufficient  information  to  establish  a  complete 
record  of  the  business  without  resort  to  outside 
sources  of  information,  though  the  journal  was 
burned. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S§  852,  853;  Dec.  Dig.  <S=>335.] 

Error  from  District  Court,  Harris  Coun- 
ty;   N.  G.  Kittrell,  Special  Judge. 
Action  by  T.  B.  Okasaki  against  the  Royal 
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Insurance  Company,  Umtted.  Jndgmeiit  for 
the  plaintiff,  and  defendant  brings  error. 
Beveraed  and  remanded. 

Thompson,  Knlgbt,  Baker  &  Harris  and 
W.  C.  Thompson,  all  of  Dallas,  for  plaintiff 
In  error.  Gill,  Jones  &  Tyler,  of  Houston, 
for  defendant  la  error. 

WALTHALL,  J.  This  suit  was  begnn  by 
a  petition  filed  October  9,  1012,  by  T.  B. 
Okasakl,  plaintiff,  against  defendant,  the 
Royal  Insurance  Company,  Limited,  a  for- 
eign corporation  doing  an  insurance  business 
Is  this  state,  wherein  It  is  alleged  that  on 
September  12,  1011,  plaintiff  was  the  owner 
of  a  stock  of  Japanese  art  goods  situated  at 
715  Main  street,  Houston,  Tex.,  and  that  on 
the  same  date  and  thereafter,  on  September 
22,  1911,  defendant,  for  premiums  paid,  is- 
sued policies  of  Insurance,  Nos.  2539  and 
2535,  to  plaintiff  against  loss  of  said  slock 
of  goods  by  fire,  each  in  tbe  sum  of  $2,500, 
and  each  extending  for  one  year;  tbat  at 
the  times  of  the  issuance  of  the  policies  and 
at  all  times,  the  stock  insured  was  of  tbe 
valoe  of  $9,087.57,  and  tbat  plaintiff  was  the 
owner;  that  on  May  9,  1912,  tbe  stock  was 
totally  destroyed  by  flre;  that  plaintiff  per- 
formed all  of  tbe  conditions  of  the  policies 
and  made  proof  of  loss,  etc.,  and  demanded 
payment;  that  defendant  denied  liability; 
that  a  danse  in  the  policy  sued  on  Is  to  tbe 
effect  that  tbe  defendant  shall  not  be  liable 
nnder  said  iiollcies  for  a  greater  portion  of 
any  loss  on  said  stock  of  goods  than  the 
amount  of  insurance  represented  by  said  pol- 
icy shall  bear  to  the  whole  Insurance;  that 
the  insurance  carried  in  addition  to  tbe  pol- 
icy sued  on  was  a  policy  in  tbe  Pbcenlx  As- 
surance Company,  Limited,  In  tbe  sum  of 
$2,500,  and  a  policy  in  tbe  Alliance  Insur- 
ance Company  In  tbe  sum  of  $2,500;  tbat 
by  reason  of  the  facts  alleged,  defendant  be- 
came liable  to  blm  under  each  of  said  pol- 
icies In  the  sum  of  $2,271.89,  totaling  a  liabil- 
ity of  $4,643.78,  with  interest. 

The  defendant  answered  by  general  demur- 
rer and  special  exceptions,  general  denial 
and  further,  tbat  the  policies  sued  on  con- 
tained a  provision  known  as  the  record  war- 
ranty clause,  wherein  the  assured  agreed  to 
take  an  itemi^d  inventory  of  stock  on  hand 
at  least  once  rach  calendar  year,  and  within 
12  months  of  the  last  preceding  inventory  if 
such  had  been  taken,  unless  such  inventory 
liad  been  taken  within  12  calendar  montbs 
prior  to  tbe  date  of  the  policies,  which  provi- 
sion In  the  policy  defendant  says  plaintiff 
failed  to  observe,  and  tbat  plaintiff  failed  to 
make  and  prepare  In  the  regular  course  of 
business  a  set  of  books  clearly  and  plainly 
presenting  a  complete  record  of  business 
transacted  as  provided  by  section  2  of  said 
clause,  and  fhlled  to  keep  tbe  inventories  as 
required  by  section  1  of  said  clause,  and  pre- 
sent same  after  the  fire,  in  so  far  as  any  of 
same  bad  been  taken,  and  failed  to  keep 
and  after  tb*  flre  present  tbe  books  con- 


taining complete  record  of  business  trans- 
acted. In  so  far  as  same  Imd  been  prepared, 
in  accordance  with  section  3  of  said  clause. 
Tbat  in  consequence  of  said  failures  to  com- 
ply with  said  warranty  clause,  tbe  policy  be- 
came void. 

Plaintiff  filed  supplemental  petition,  con- 
taining exception  and  general  denial ;  de- 
nial that  be  bad  failed  to  comply  with  the 
record  warranty  clause;  alleged  compliance 
in  all  particulars;  bad  made  and  preserved 
all  Inventories  and  books  required,  and  es- 
tabllsbed  tbe  actual  loss  by  reason  of  tbe 
fire ;  tbat  tbe  books  and  inventories  kept  by 
him  were  kept  in  tbe  fireproof  safe  at  night 
and  when  his  store  was  not  open  for  busi- 
ness and  tliat  all  bad  been  tendered  to  de- 
fendant for  examination,  and  tendered  la 
conrt;  and  alleged  in  tbe  alternative,  that  if 
the  books  and  inventories  were  not  kept  in 
an  iron  safe  or  other  secure  place  tbat  any 
left  out  and  exposed  on  the  night  of  the  fire 
were  exposed  inadvertently,  and  without  in- 
tention to  fail  to  preserve  same,  and  that  if 
any  were  destroyed  or  injured  in  tbe  flre,  de- 
fendant was  not  thereby  injured;  that  the 
full  intent  and  purpose  of  tbe  provisions  of 
the  policy  were  complied  with;  that  the 
flre  originated  in  another  buUdlng  than  that 
of  plaintiff,  and  through  no  fault  of  his ;  that 
his  stock  of  goods  was  completely  destroyed 
by  fire.  The  court  submitted  the  case  to  the 
jury  on  special  Issues,  and  on  return  of  ver- 
dict rendered  judgment  for  plaintiff  for  tbe 
sum  of  $4,46a78  principal,  and  $201.19  in- 
terest. Motion  for  new  trial  was  overruled. 
Notice  of  appeal  given,  ordered  that  the 
original  inventory  (Exhibit  F)  be  sent  up 
with  the  record.  Case  brought  up  by  writ 
of  error. 

Appellant's  first  assignment  of  error  com- 
plains of  tbe  refusal  of  tbe  court  to  give  a 
peremptory  instruction  in  defendant's  favor, 
except  as  to  premiums  tendered,  and  under- 
take to  support  said  assignments  by  four 
propositions,  to  the  effect:  First,  tbat  where 
an  insurance  company  stipulates  that  a  com- 
plete itemized  inventory  of  stock  on  hand 
shall  be  taken  within  30  days  after  tbe  is- 
suance of  the  policy,  unless  one  has  been 
taken  within  12  calendar  months  prior  there- 
to, or  tbe  policy  shall  be  null  and  void  there- 
after, the  policy  ceases  at  the  end  of  the  30 
days  where  the  stipulation  lias  not  been  com- 
plied with;  second,  where  tbe  policy  con- 
tains a  stipulation  for  the  keeping,  preserva- 
tion, and  presentation  of  inventories  of  stock 
taken  during  tbe  current  year  and  all  those 
taken  during  tbe  preceding  calendar  year 
which  were  on  hand  when  the  policy  issued, 
to  be  kept  securely  locked  in  a  fireproof 
safe  at  night,  and  where  the  undisputed  evi- 
dence shows  tbat  tbe  inventories  relied  on 
by  plaintiff  were  not  so  kept,  preserved, 
or  produced,  plaintiff  should  not  recover; 
third,  where  the  policy  stipulated  that  the 
assured  should  keep,  preserve,  and  present 
all  Inventories  taken  after  tbe  issuance  of 
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tbe  policy  securely  locked  in  a  fireproof 
safe  at  night  and  at  all  times  when  the  build- 
ing mentioned  in  the  policy  was  not  open 
for  business,  and  tbe  undisputed  evidence 
shows  that  such  inyentory  was  left  out  of 
the  safe,  burned  and  destroyed,  the  fire  oc- 
curring at  night,  plaintiff  should  not  recov- 
er;  fourth,  a  like  provision  that  assured 
would  make,  preserve,  and  present  certain 
books  called  for  and  which  the  undisputed 
evidence  shows  was  not  complied  with,  as- 
sured should  not  recover.  The  record  war- 
ranty clause  contained  the  stipulations  cov- 
ering the  several  matters  referred  to  In  tbe 
propositions. 

Defendant  tendered  special  charges  on 
each  of  the  matters  contained  in  the  several 
propositions,  stating  that  the  undisputed 
evidence  in  the  case  shows  that  there  has 
been  a  failure  upon  tbe  part  of  plaintiff  to 
comply  with  the  provisions  In  the  policy  in 
the  matter  stated  in  si}ecial  charge,  and  re- 
ferred to  in  tbe  proposition  to  which  the 
charge  related ;  each  of  the  special  charges 
was  refused  by  the  court  The  court  sub- 
mitted to  the  Jury  for  their  finding  in  spe- 
cial issues  all  of  the  matters  stipulated  to 
be  done  in  tbe  warranty  clause  of  tbe  policy 
and  set  out  in  said  propositions,  and  the 
jury  found  that  plaintiff  bad  complied  with 
tbe  stipulation  requiring  tbe  taking  of  a  com- 
plete inventory  of  stock,  embraced  in  appel- 
lant's tlrst  proposition.  On  issues  submitted, 
the  Jury  found  that  the  Are  that  destroyed 
plaintiff's  goods  occurred  at  night  when  the 
store  was  not  open  for  business;  that  the 
inventory  was  injured  by  the  fire;  that  at 
tbe  time  of  the  fire,  the  inventory  was  not  in 
the  safe;  that  the  inventory  at  the  time 
it  was  offered  to  be  presented  to  defendant 
after  tbe  fire,  contained  and  showed  a  sub- 
«tantially  complete  list  of  the  items  of  tbe 
inventory  and  values  which  had  been  listed 
on  said  inventory  in  connection  with  said 
items,  with  reasonable  truth  and  accuracy; 
that  the  Inventory  shows  and  furnishes  8ut>- 
stantlally  all  information  which  would  have 
been  furnished  by  such  Inventory,  if  it  had 
been  presented  to  defendant  after  the  fire 
In  an  undamaged  condition;  that  85  per 
cent,  of  the  Inventory  was  Intelligible  and 
could  be  read  and  identified  as  to  the  name, 
number,  and  value  of  such  items  after  the 
fire,  and  15  per  cent,  of  tbe  inventory  was  not 
intelligible  after  the  fire,  at  tbe  time  de- 
fendant's agent  was  first  notified  that  the 
inventory  had  been  found;  that  tbe  inven- 
tory at  that  time  did  not  show  all  figures 
representing  totals  of  values  of  the  items 
originally  contained  therein;  that  plaintiff, 
in  tbe  regular  course  of  business,  made  and 
prepared  a  set  of  books  which  clearly  and 
plainly  presented  and  showed  wltlx  substan- 
tial truth  and  accuracy  a  complete  record  of 
the  business  transacted  in  connection  with  tbe 
property  insured,  including  all  sales,  pur- 
chases, and  shipments;  that  plaintiff  saved 
and  preserved  from  loss  by  the  flie  the  set  of 


books  mentioned,  and  after  the  fire  offered 
to  present  them  to  defendant;  that  the  de- 
fendant or  a  qualified  bookkeeper  could  have 
determined  with  reasonable  accuracy  from 
the  books  the  amount  of  plaintiff's  loss;  tbat 
Furuga  made  the  erasure,  after  tbe  15tti  of 
January,  1912,  in  the  books  showing  the  en- 
try of  the  shipment  to  Galveston;  tbat  the 
Journal  and  blotter  kept  in  the  regular  coarse 
of  plaintiff's  business  were  burned  In  the 
fire  and  were  never  presented  or  offered  to 
defendant;  that  the  plaintiff  or  the  witness 
Cochran  for  him,  In  making  up  the  prooifs 
of  loss,  furnished  to  defendant,  was  able  to 
make  up  such  proofs  without  resorting  to 
outside  sources  of  information  or  facts  not 
found  in  the  books;  tbat  the  books  did  not 
fall  to  sbow  with  substantial  truth  and  ac- 
curacy all  tbe  sales  and  shipments  made 
from  the  stock  including  a  shipment  of  Jan- 
uary 16, 1913,  named  In  the  evidence  in  some 
parts  as  a  shipment  of  $182.08,  and  in  tbe 
others  of  $1,182.08;  the  original  ledger.  Ex- 
hibit D,  page  13,  shows  $1,182.08  with  no 
erasure;  tbat  the  amount  of  plaintiff's  loss 
by  fire  can  be  ascertained  with  reasonable 
accuracy  from  the  books  preserved  from  tbe 
fire ;  that  plaintiff  did  not,  on  or  about  Jan- 
uary 15, 1912,  take  an  inventory  of  the  stock 
of  merchandise  on  tuind;  that  tbe  actual 
cash  value  at  tbe  time  immediately  preced- 
ing the  fire  of  plaintiff's  stock  of  merchan- 
dise insured  was  $10,010.80;  that  the  actual 
cash  loss  to  the  stock  by  fire  in  the  two  poli- 
cies sued  on  was  tbe  sum  of  $8,937.57;  that 
the  total  amount  of  Insurance  on  the  stock 
at  the  time  of  tbe  fire  was  $10,000;  tbat 
plaintiff  was  the  sole  owner  of  the  stock  in- 
sured; that  the  value  of  the  salvage  was 
$150. 

A  careful  esamination  of  the  evidence 
shows  tbat  the  findings  of  the  jury  are  not 
without  evidence  to  support  tliem.  The  Jury 
found  and  tbe  evidence  shows  that  the  in- 
ventory stipulated  for  in  the  record  warran- 
ty clause  was  taken  of  tbe  stock  then  on 
hand  in  August  before  tbe  policies  were  writ- 
ten, in  September,  1911.  Tbe  first  proposi- 
tion cannot  be  sustained. 

[1]  Tbe  fire  occurred  at  night,  at  a  time 
when  the  store  was  not.  open  for  business, 
and  at  the  time  of  the  tire,  the  inventory  was 
not  in  the  fireproof  safe  as  stipulated  for  in 
tbe  policy ;  while  the  inventory  was  injured 
by  the  fire,  85  per  cent,  being  intelligible  and 
15  per  cent  being  unintelligible,  and  did  not 
show  all  tbe  figures  representing  totals  of 
values  of  tbe  items  originally  ctmtained 
therein,  the  jury  found  that  the  Inventory 
as  a  whole  did  sbow  substantially  all  infor- 
mation which  would  have  been  furnished  by 
such  Inventory  if  the  same  had  been  in  an  un- 
damaged condition.  Does  tbe  Inventory  as 
found  satisfy  tbe  stipulation  in  the  policy? 
We  feel  Inclined  to  exclude  from  considera- 
tion in  determining  the  question  of  a  sub- 
stantial compliance  with  the  stipulation  in 
tbe  policy,  the  findings  of  the  jury  that  the 
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iBTentory  showed  substantially  all  the  Infor- 
matioa  necessary,  as  being  more  a  conclusion 
than  a  fact,  In  tIbw  of  the  finding  that  85 
per  cent,  of  the  Inventory  was  iutelUglble, 
and  15  per  cent  unintelligible.  If  It  Is  con- 
sidered that  there  is  an  irreconcUaWe  con- 
flict In  these  two  findings,  the  case  should 
be  resubmitted  that  a  proper  conclusion  on 
the  issue  might  be  reached. 

[2]  In  the  case  of  Brown  t.  Insurance 
Company,  89  Tex.  B9-1,  35  S.  W.  1060,  the  Su- 
preme Court  held  that  Insurance  contracts 
are  gorerned  by  the  same  rules  as  contracts 
between  individuals. 

[3]  In  Western  Assurance  Company  t.  Ke- 
mendo,  94  Tex.  367,  60  S.  W.  661,  the  Su- 
preme Court  of  this  state  said  that  an  item- 
bed  Inventory  is  one  that  specifies  the  differ- 
ent articles  composing  the  stock  insured,  and, 
U  that  which  is  offered  as  a  substantial  com- 
pliance with  the  requirement  does  not  fur- 
nish the  means  of  ascertaining  the  same 
facts  that  an  inventory  would,  then  it  cannot 
be  held  to  be  a  substantial  compliance  with 
the  contract.  The  object  of  having  the  in- 
reatory  was  to  ascertain  the  different  arti- 
cles which  went  to  make  up  the  stock  in  or- 
der to  test  the  correctness  of  the  claim.  The 
failure  to  preserve  and  produce  the  inven- 
tory or  Its  equivalent  in  these  particulars 
would  not  be  a  substantial  compliance  with 
tlie  requirements  of  the  policy.  The  failure, 
through  negligence,  to  preserve  and  produce 
such  an  inventory  would  work  a  forfeiture 
of  the  policy.  Roberts,  Wells  &  Taylor  v. 
Sun  Mutual  Insurance  Company,  19  Tex.  Civ. 
App.  338,  48  S.  W.  559. 

[4]  If  the  inventory  had  been  In  the  safe 
and  the  condition  in  which  it  was  found  after 
the  fire  was  the  result  of  the  fire,  we  think 
a  compliance  with  the  terms  of  the  policy 
might  be  conceded,  as  the  policy  undertook 
to  state  the  means  by  which  the  inventory 
was  to  be  preserved  from  loss  or  injury. 
But  it  was  not  in  the  safe  at  a  time  when  it 
should  have  been,  and  its  condition  was 
through  negligence  of  the  assured.  Rivers 
V.  Association  of  Philadelphia,  77  S.  W.  424. 
It  seems  to  us  that  where  the  inventory  was 
left  out  of  the  safe  at  a  time  when  it  should 
have  been  in  the  safe  under  the  terms  of  the 
policy,  and  that  because  of  its  being  left  out 
of  the  safe,  it  becomes  so  defaced  by  the  fire 
that  16  per  cent,  of  It  is  wholly  unintelligi- 
ble, in  that  it  does  not  furnish  to  the  insur- 
ance company,  substantially,  the  information 
that  could  have  been  obtained  through  the 
inventory,  if  the  policy  provision  had  been 
complied  with,  it  is  not  such  an  inventory  as 
was  contracted  for  in  the  policy  to  be  pre- 
served and  produced,  and  the  insurance  com- 
pany cannot  be  require**  to  accept  it  Coun- 
sel for  appellee  cite  aiid  argue  with  much 
force  that  the  case  of  Hartford  Fire  Insur- 
ance Company  t.  Walker,  153  S.  W.  398  is 
directly  in  point,  but  we  do  not  so  regard 
the  case.  The  objection  there  was  as  to  the 
sufficiency  of  the  inventory,  first,  that  the 


entries  as  to  the  articles  listed  were  too  in- 
definite and  uncertain  in  meaning,  and  sec- 
ond, that  the  cost  or  value  of  the  articles 
listed  was  lacking.  The  court  said  that  com- 
mon usage  would  explain  the  characters  used. 
"W.  Oats"  and  "R.  Oats"  were  sufficient  to 
designate  "White  Oats"  and  "Red  (3ats,"  and 
the  evidence  in  that  case  showed  that  the  two 
grades  only  were  handled.  On  the  second 
objection,  the  court  held,  after  giving  a  num- 
ber of  definitions  of  the  word  "inventory" : 

"It  does  not  appear  from  the  language  used 
by  the  parties  that  the  cost  or  value  of  the 
goods  should  be  stated  in  the  list" 

In  this  case  there  is  a  total  absence, 
through  the  negligence  of  the  assured  to  show 
anything  by  way  of  an  inventory,  to  specify 
from  15  to  25  per  cent  of  the  different  arti- 
cles composing  the  stock  insured. 

[5]  The  second  proposition  under  the  first 
assignment  Is  sustained.  Was  the  stipulation 
as  to  the  books  to  be  kept  and  preserved 
compUed  with?  We  need  only  refer  to  the 
findings  of  the  jury  on  this  issue.  They 
found  that  the  journal  or  blotter  was  burned, 
but  that  the  books  preserved  and  tendered  to 
defendant  after  the  fire  clearly  and  plainly 
showed  with  sitbstantial  truth  and  accuracy 
a  complete  record  of  the  business  transact- 
ed in  connection  with  the  property  insured. 
The  policy  did  not  indicate  what  system  of 
bookkeeping  must  be  observed  nor  the  num- 
ber or  kind  or  what  books  must  be  kept,  but 
a  set  of  books,  showing  a  complete  record  of 
busiuess  transacted.  If  the  books  which  the 
Insured  kept  were  kept  with  such  degree  of 
accuracy  and  in  such  manner  as  to  show  to 
a  man  of  ordinary  intelligence  a  complete  rec- 
ord of  the  business  transacted,  including  all 
purchases  and  sales,  both  for  cash  and  credit, 
it  seems  to  us  that  the  stipulation  in  the  poli- 
cy would  be  satisfied.  The  evidence  of  the  ex- 
pert bookkeeper  Cochran  shows  that  this  was 
done,  and  the  Jury  so  found.  They  found 
that  it  was  not  necessary  for  Cochran  in 
making  up  the  proofs  to  resort  to  outside 
sources  for  information,  but  that  he  did  so 
for  verification,  and  this  finding  seems  to 
have  evidence  to  sustain  it. 

The  second,  third,  fourth  and  fifth  assign- 
ments of  error  seem  to  be  repetitions  of  prop- 
ositions discussed  and  disposed  of  under  the 
fii-st  assignment  Hie  sixth  assignment  com- 
plains that  the  verdict  is  e-tcessive.  The  jury 
found  the  actual  cash  value  of  the  stock  to  be 
510,010.80,  and  the  actual  cash  or  monetary 
loss,  that  is,  the  cost  to  defendant  In  error, 
as  shown  in  Cochran's  proof  of  loss,  to  be 
$0,087.67.  There  Is  some  uucertaiuty  in  the 
proof  as  to  the  value  of  the  salvage.  Tlie 
only  witness  who  testlfletl  to  its  value,  so  far 
as  we  have  found,  stated  that  it  is  not  worth 
over  $100.  The  jury  found  its  value  to  be 
$150,  and  found  that  the  net  loss  by  fire  was 
$8,937.57,  and  judgment  was  rendered  for 
$4,468.78  principal,  and  $201.19  interest  It 
seems  to  us  that  under  the  evidence  and  find- 
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logs  of  Qie  Jury,  the  Judgment  Is  excessive  to 
the  extent  of  at  least  $50,  and  we  bo  hold. 

For  reasons  stated  In  our  observations  un- 
der the  first  assignment,  the  cause  Is  reversed 
and  remanded. 


WESTERN  UNION  TELEGEAPH  CO.  V. 
FOREST.     (No.  6478.)  t 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  12,  1915.     Rehearing  Denied 

June  9,  1915.) 

1.  Teleobaphb  and  TELEPnoNKS  €=>65— De- 
lay IN  Deuvebt  of  Message— Actions- 
Pleading. 

In  an  action  for  delay  in  delivery  of  a  tele- 
gram advising  plaintiff  tbat  bia  child  was  not 
expected  to  live  through  the  night,  the  petition 
alleged  that  if  the  telegram  had  boen  delivered 
with  ordinary  promptness,  plaintilT,  by  taking 
a  certain  route,  would  have  been  at  the  bedside 
of  the  child  by  about  1  o'clock  a.  m.  Held,  that 
this  raised  an  issue  as  to  whether,  had  the  tele- 
gram been  promptly  delivered,  he  would  have 
reached  the  child  before  its  death  at  6  a.  m. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  54-^;  Dec.  Dig. 
^=»65.] 

2.  Telegbafhs  and  Tei.ephoneb  i8=>73— De- 
lay IN   Delivery  of  Mesbaoe — Actions — 

QUESTIONB  fob  JUBY. 

In  snch  action,  evidence  Jteld  to  make  a 
question  for  the  jury  as  to  whether  plaintiff 
would  have  reached  the  child's  bedside  before  it 
died  had  the  telegram  been  delivered  witii  ordi- 
nary promptness. 

[Ed.  Note. — ^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  76 ;  Dec.  Dig.  <&=> 
73.] 

Appeal  from  District  Court,  Liberty  Coun- 
ty ;  J.  UeweUyn,  Judge; 

Action  by  Walter  Forest  against  the  West- 
ern I'nion  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed on  condition  that  plaintifr  file  remitti- 
tur. 

See,  also,  157  S.  W.  204. 

Geo.  H.  Fearons,  of  New  York  City,  and 
Hume  &  Hume,  of  Houston,  for  appellant. 

CARL,  J.  Appellee  sued  appellant  for 
damages  by  reason  of  the  negligent  failure 
of  the  appellant  to  deliver  promptly  the  fol- 
lowing telegram: 

"Groveton,  Texas,  6/18/09. 

"Walter  Forest,  Milvid,  Texas— Babjr  is  a 
good  deal  worse.  Do  not  except  he  will  live 
through  the  night.  Forby  Forest." 

[1]  It  was  alleged  that  the  telegram  was 
received  at  Milvid,  Tex.,  about  5 :35  p.  m.  on 
May  ISth,  but  it  was  not  delivered  to  ap- 
pellee until  about  8  a.  m.  the  next  day ;  that 
the  child  died  about  6  a.  m. ;  that  if  the 
telegram  had  been  delivered  with  ordinary 
care  or  promptness,  appellee  could  and  would 
have  taken  the  Sante  F6  train  at  Milvid 
about  7:30  p.  m.,  which  would  have  taken 
him  to  Cleveland,  Tex.,  where  he  would  have 
changed  cars  and  caught  the  Houston,  East  & 
West  Texas  train  from  Cleveland  to  Corrl- 
gan,  and  at  Corrlgan  he  could  and  would 


have  hired  a  team  and  driven  to  Groveton, 
where  the  child  died;  that  there  were  two 
parties  conducting  livery  stables  at  Corrl- 
gan, and  had  teams  for  hire,  and  by  said 
route  and  means  he  would  have  been  at  the 
bedside  of  his  sick  child  by  about  1  o'clock 
a.  m.  on  the  19th  of  May  prior  to  Its  death. 
The  other  allegations  it  Is  not  necessary  to 
state  here. 

[2]  The  pleadings  and  the  evidence  were 
ample  for  the  question,  as  to  whether  appel- 
lee could  have  reached  the  child  before  it 
died,  to  be  submitted  to  the  Jury.  The  plain- 
tiff testified  that  he  could  have  gone  from 
Corrlgan  to  Groveton  in  3  to  3^  hours;  that 
be  had  done  so  before,  only  a  short  time; 
and  that  there  was  a  livery  stable  there 
which  kept  teams  for  hire,  as  well  as  an- 
other man  from  whom  he  had  formerly  hired 
a  team  for  the  trip.  While  this  man  did  not 
keep  a  livery  stable,  he  did  hire  his  teams 
out  for  this  trip,  and  bad  hired  one  to  the 
plaintiff.  The  defendant's  witnesses  place 
the  time  necessary  to  make  the  trip  all  the 
way  from  4  to  4^  hours  up  to  as  much  as  6 
or  7  hours.  The  train  reached  Corrlgan  at 
11:59  p.  m.,  and  since  the  child  died  at  6 
o'clock  In  the  morning.  If  It  took  6  hours  or 
more  to  make  the  trip,  he  could  not  have 
reached  Its  bedside  before  It  died.  The  Jury 
evidently  believed  that  appellee  could  have 
reached  Groveton  in  less  than  six  hours,  and 
the  evidence  was  sufficient  to  support  that 
finding. 

We  have  carefully  considered  all  assign- 
ments of  error,  and  find  them  without  merit, 
except  the  one  which  complains  that  the  ver- 
dict and  Judgment  are  excessive,  being  for 
the  sum  of  $1,995,  the  full  amount  claimed. 
The  trial  court  required  a  remittitur  of  $745, 
which  was  entered,  so  that  the  Judgment  of 
the  court  finally  was  for  the  sum  of  $1,250. 
A  careful  scrutiny  of  all  the  evidence  leads 
UB  to  the  conclusion  that  the  amount  award- 
ed appellee  is  excessive,  and  could  only  have 
resulted  from  prejudice  or  passion  on  part  of 
the  Jury,  and  that  the  Judgment  Is  yet  too 
large. 

Therefore,  If  within  20  days  from  this  date 
appellee  shall  file  a  further  remittitur  In  the 
sum  of  $250,  the  Judgment  will  be  affirmed 
for  the  sum  of  $1,000;  otherwise  the  Judg- 
ment win  be  reversed  and  the  cause  re- 
manded. 


TURNER  et  al.  v.  MISSOURI,  K.  k  T.  RY. 
CO.  OF  TEXAS.     (No.  6468.)t 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  12,  1915.    Rehearing  Denied 

June  0,  1915.) 

1,  Railboads  ®s>387— iNjmiiEs  to  Licensbb 
—Evidence— Use  by  Public. 

In  an  action  for  the  death  of  a  driver  of  a 
service  automobile,  who  was  killed  when  his 
automobile,  standing  too  close  to  the  defend- 
ant's house  track,  was  struck  by  •  train,  evi- 
dence that  the  house  track,  which  was  between 
the  depot  and  town,  was  habitually  used  by  the 
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pablie  for  receiving  and  delivering  freight  and 
for  otlier  purposes,  was  admissible. 

(Ed.  Note. — ^For   other   cases,  see   Railroads, 
Cent.  Dig.  SS  1344-1355;    Dec  Dig.  «=>397.j 

2.  Appxai.  aitd  Ebbob  €=>>1056  —  Harmless 
Ebbob— £iXci.u8ioN  or  Etidknce — Cube  bt 
Veboict. 

The  exclusion  of  such  evidence  was  not 
prejudicial  to  plaintiS  where  substantially  sim- 
ilu  evidence  was  admitted,  and  the  jury  spe- 
dtlly  found  that  the  defendant  was  negligent 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4187-4193,  4207;  Dec.  Dig. 
«=>1(W6.] 

3.  Afpeai,  and  Ebbob  <S=3742 — AsaioNUXNi 
OF  Ebbobs— Pboposition  and  Statement. 

Aa  assignment  of  error  to  the  exclusion  of 
nicb  evidence,  the  proposition  and  statement 
under  which  related  to  evidence  that  other  ve- 
hicles had  been  struck  while  on  the  house  track, 
will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  J  3000;    Dec.  Dig.  «=3742.J 

4.  Appeal  akd  Ebrob  i8=>742— AssiomfKNTS 
OF  Ebrob — Statement— Sufpicienot. 

Assignments  of  error,  the  first  of  which 
failed  to  state  any  evidence  raising  the  issues 
thereby  presented,  and  the  others  of  which  re- 
ferred to  the  statement  under  the  first  assign- 
ment, though  they  raised  different  issues,  will 
not  be  considered,  since  the  evidence  relied  on  to 
raise  the  issues  in  an  assignment  must  be  con- 
tained in  the  statement 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3000 ;   Dec.  Dig.  ig=s>742.] 

6.  Trlal  9=3261— Special  Issues— Reqxtebt— 

Incobbect  DEFiNrrioN. 

The  court  need  not  submit  an  issue  spe- 
eiall;  requested  where  the  definition  accom- 
panying the  issue  was  incorrect 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {§  484,  660,  671,  673,  675 ;    Dec.  Dig.  «=» 


&  Xbial  «=»253— Special  Issues— Reqttksi— 

COHTBIBUTOBY    NeOLIQENCE. 

Where  plaintiff  requested  correct  issues  as 
to  contributory  negligence  and  the  court  did  not 
sabfflit  in  any  issue  whether  the  acts  of  plain- 
tiff's deceased  were  negligent,  the  requested 
issues  should  have  been  submitted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623 ;   De&  Dig.  «=»253.] 

7.  Appeal  and    Ebbob  ®=»1067  —  Habulesb 
Ebbob— RcruBAL  TO  Submit  Issues. 

Plaintiff  is  not  prejudiced  by  the  refusal 
of  the  court  to  submit  special  issues  as  to  con- 
tributory negligence  requested  by  him,  even  if 
the  request  was  necessary  to  entitle  him  to 
qnestion  the  sufficiency  of  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  42SS ;    Dec.  Dig.  <S=»1067.] 

8.  Tbial    «=3350— Speoiai,    Issuks— Eviden- 

TUBY  MaTTKBS. 

Special  issues  which  related  to  merely  evi- 
dentiary matteriL  most  of  which  were  undisputed 
and  some  of  which  were  admitted  by  the  plead- 
ings, should  not  have  been  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  828-833;  Dec.  Dig.  U  350.] 

9.  Trial  €=»215— Special   Issues— Instbuo- 
noNS. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  1984a,  providing  that  in  submitting  spe- 
cial issnes  the  court  shall  submit  such  explana- 
tion and  definition  of  legal  terms  as  shall  be 
accessary  to  enable  the  jury  to  render  a  proper 
verdict  a  special  charge  given  in  an  action  for 
the  death  of  the  driver  of  a  serrice  antomobile 


at  a  railway  depot  that  the  railroad  did  not  owe 
the  deceased  any  duty  to  keep  its  grounds  lighted 
and  free  from  obstructions,  and  that  in  deter- 
mining whether  defendant  was  negligent  in  the 
operation  of  its  train  they  should  not  consider 
the  condition  of  the  grounds,  was  not  proper. 

[Bd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S  481;    Dec.  Dig.  «=>216.] 

10.  Tbial  <S=>362  —  Special  Issues  —  Incon- 
sistent Answers — Return  to  Jubt. 

Where  the  jury  first  returned  answers  to 
special  issues  which  were  inconsistent,  it  was 
not  error  for  the  court  to  call  their  attention  to 
the  inconsistency  and  require  them  to  return  to 
their  room  and  answer  both  issues  alike. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  iS  865-868;    Dec.  Dig.  <e=>362.] 

11.  Railboads  €=>400— Injuries  to  I/ICBN- 
sees — Contributoby  Neqlioence. 

The  fact  that  the  driver  of  a  service  anto- 
mobile stopped  his  car  at  the  depot  platform 
in  such  a  position  that  it  was  struck  by  a  train 
on  the  house  track,  does  not  show  contributory 
negUgence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  RailroadsL 
Cent  Dig.  |i  136&-1381;    Dec.  Dig.  «=»400.] 

12.  Negligence  «=>  142  —  Special  Issues  — 
CONTBIBUTOBT  Negligence. 

Where  the  court  submitted  special  issues 
to  the  jury  as  follows:  "Bearing  in  mind  the 
definition  of  contributory  negligence,  did  the 
acts  of  deceased  or  his  failure  to  act  contribute 
to  his  death,  and  did  the  certain  acta  of  such 
deceased  specified  contribute  to  its  death?"  af- 
firmative answers  to  such  issues  did  not  estab- 
lish contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  400-^03 ;   Dec.  Dig.  <S=»142.] 

13.  Appeal  and  Ebbob  «=»934  —  Pbesump- 
TiONS— Special  Vebdict. 

Where  plaintiffs  requested  the  submission 
of  proper  issues  as  to  contributory  negligence, 
which  were  refused,  no  presumption  on  that 
issue  will  be  indulged  in  aid  of  a  judgment  for 
the  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  3777-3781, 8782 ;  Dec  Dig. 
<S=»934.] 

14.  Appeal  and  Ebbob  9=3034— Pbebump- 
noNs— Special  Vebdict— Necessity  of  Re- 
quest. 

It  ia  not  necessary  for  plaintiff  to  request 
the  submission  of  special  issues  as  to  the  mat- 
ters of  defense  in  order  to  escape  the  presump- 
tion of  a  finding  adverse  to  him  on  such  issues 
in  support  of  a  judgment  for  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3777-3782;  Dec.  Dig.  ®=» 
934.] 

15.  Appeal  and  Ebrob  ®=>1175— Disposition 
OF  THE  Case— Rendebino  Judgment — Spe- 
cial Issues. 

In  an  action  for  death  where  the  special 
issues  failed  to  require  a  finding  that  the  acts 
of  deceased,  which  contributed  to  his  death, 
were  negligent,  but  one  of  them  was  not  objected 
to  by  the  plaintiff  on  that  ground,  a  judgment 
cannot  be  rendered  on  appeal  for  plaintiff  on 
the  special  finding  of  defendant's  negligence,  but 
the  case  will  be  reversed  and  remanded  for  an- 
other trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4573-4587 ;  Dec.  Dig.  «=» 
1175.] 

Appeal  from  District  Court,  Austin  Coun- 
ty;  Frank  S.  Roberta,  Judge. 

Action  by  SalUe  Turner  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Coni- 
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pany  of  Texas.  From  a  Judgment  for  de- 
fendant, rendered  on  special  Undings  by  the 
Jnry,  the  plaintiffs  appeal.  Reversed  and  re- 
manded. 

O.  O.  Knieger  and  Williams  &  Williams, 
all  of  BellvlUe,  for  appellants.  G.  C.  Huff 
and  A.  H.  McKnight,  both  of  Dallas,  and 
Liane,  Welters  &  Storey  and  Paul  Kayser,  all 
of  Houston,  for  appellee. 

MOURSUND,  J.  Appellants'  statement  of 
the  nature  of  the  pleadings  is  not  objected 
to,  and  is  adopted  by  us: 

Appellants,  HaMie  Turner,  wife  of  O.  B.  Tur- 
ner, deceased,  for  herself  and  as  next  friend  for 
her  minor  children,  Cecil  Turner  and  Alberta 
Vivian  Turner,  by  C.  B.  Turner,  deceased,  their 
father,  and  Mrs.  Lizzie  Turner,  mother  of  de- 
ceased, C.  B.  Turner,  brought  this  suit  in  Aus- 
tin county,  Tex.,  on  the  25th  day  of  February, 
1914,  against  the  defendant,  Missouri,  Kansas 
&  Texas  Itailway  Company  of  Texas,  for  the 
sum  of  $40,U00,  and  on  the  4th  day  of  June, 
1914,  appellants  filed  their  first  amended  orig- 
inal petition  :igainst  said  defendant,  upon  which 
petition  and  defendant's  answer  thereto  filed  on 
the  same  date  this  cause  was  tried. 

Appellants  alleged  in  their  said  amended  peti- 
tion that  they  and  each  of  them  iiad  been  dam- 
aged by  the  defendant  in  the  sum  of  ^0,000, 
by  reason  of  the  negligent  acts  of  the  defend- 
ant in  the  town  of  Sealy,  Austin  county,  Tex., 
which  negligence  resulted  in  the  death  of  the 
said  C.  B.  Turner  on  or  about  the  25th  day  of 
October,  1013 ;  that  said  injuries,  which  re- 
sulted in  said  death,  were  inflicted  upon  the 
deceased  on  or  about  the  21st  day  of  October, 
1913.  Appellants,  in  substance,  alleged  that 
the  deceased  was  killed  near  the  passenger 
depot  of  the  defendant  in  the  town  of  iSeaiy, 
on  a  very  dark  night  between  9  and  10  o'clock. 
That  said  depot  was  situated  between  the  main 
line  and  the  house  track ;  that  the  house  track 
lay  between  the  town  and  the  depot,  and  the 
top  of  the  rails  all  along  by  the  side  of  the 
depot  on  the  house  track  were  practically  level 
with  the  ground,  and  that  said  house  track  for 
a  considerable  distance  along  by  the  side  of  the 
depot  and  at  each  end  of  the  depot  was  used 
as  a  public  walk  and  passageway  for  passen- 
gers and  freight.  That  said  depot  was  a  com- 
bination freight  and  passenger  depot,  and  that 
all  freight  of  every  description  received  at  or 
carried  from  said  depot  was  hauled  and  car- 
ried across  the  house  track,  and  that  it  was 
customary  and  had  been  for  many  years  for 
draymen,  deliverymen,  baggagemen  and  mail 
carriers  to  drive  their  drays,  hacks,  automobiles, 
and  wagons  upon  and  across  said  house  track 
along  by  the  side  of  and  at  the  ends  of  said 
depot,  and  that  the  defendants,  its  agenta  and 
employes  knew  of  such  custom. 

That  the  deceased,  C.  B.  Turner,  was  op- 
erating a  service  automobile  in  the  town  of 
Sealy,  and  had  been  for  a  long  time.  That  his 
business  was  carrying  passengers  to  and  from 
the  depot.  That  on  the  night  of  the  injury 
which  resulted  in  his  death,  he  had  carried  an 
automobile  load  of  passengers  to  the  depot, 
which  passengers  intended  and  did,  a  short  time 
after  his  injury,  take  passage  on  the  passenger 
trains  of  the  defendant  That  at  the  time  of 
said  injury,  said  passenger  trains  were  about 
due  in  the  town  of  Sealy,  and  that  the  deceased 
was  expecting  other  passengers  to  get  off  at 
Sealy  and  intended  to  haul  them  to  the  hotels 
and  other  destinations,  and  that  deceased  was 
especially  looking  for  one  person  on  the  train 
with  whom  he  had  personal  business.  That  he 
drove  his  automobile  along  the  accustomed  road 
to  the  defendant's  depot  and  drove  across  the 
house  track  at  the  south   or  east  end  of  the 


depot  and  left  bis  automobile  standing  by  the 
side  of  the  whai^  or  platform,  and  that  the 
back  end  of  said  automobile  did  not  sufficiently 
clear  the  bouse  track  to  permit  cars  being  oper- 
ated upon  the  same.  That  after  he  had  un- 
loaded his  passengers  and  had  gone  around  to 
the  front  of  the  depot,  he  came  back  to  a  point 
at  the  south  or  east  end  of  the  depot,  near  a 
little  yard  and  hollooed  and  asked  a  negro 
porter,  who  bad  ridden  up  with  him,  whether 
or  not  there  was  a  train  coming  in  on  the 
house  track,  and  he,  together  with  the  negio, 
went  to  the  automobile  and  was  attempting  to 
push  the  same  forward  when  the  freight  train 
backed  in  at  a  rapid  rate  of  speed,  without  any 
light  or  brakeman  on  the  rear  end  thereof,  and 
ran  against  the  back  end  of  his  automobile 
wliich  knocked  the  same  around  and  jerked  the 
front  end  of  it  in  towards  the  track  and  caught 
the  deceased  between  the  automobile  and  the 
freight  car  being  propelled  by  the  defendant, 
and  dragged  and  pulled  deceased  along  some 
distance,  crushed  and  injured  him  in  such  a 
way  that  he  died  on  or  about  the  25th  day  of 
October,  1913. 

Appellants  allege  that  there  was  no  mode  pro- 
vided for  crossing  and  approaching  the  defend- 
ant's track  in  front  of  the  depot.  That  the 
defendant  was  negligent  in  having  several  tracks 
with  rails  elevated  above  the  ground,  which 
would  not  permit  passage  of  vehicles  for  several 
hundred  yards  in  front  of  the  depot,  and  in 
building  the  depot  between  the  house  track  and 
the  main  line,  thus  requiring  the  use  of  the 
liouse  track  as  a  public  thoroughfare,  wharf 
and  passageway,  as  atrave  set  forth.  That  the 
defendant  was  negligent  in  not  having  the  depot 
properly  lighted.  That  it  was  negligent  in 
having  coal  bins,  a  pump  station,  water  tank, 
and  other  outhouses  near  to  the  house  track, 
thereby  excluding  vision  from  persons  propelling 
trains  approaching  the  depot  on  the  house  track. 
'That  it  was  negligent  in  propelling  said  train 
in  on  the  house  track  at  the  time  and  in  the 
manner  that  it  did  at  a  dangerous  and  hazard- 
ous rate  of  speed,  not  knowing  whether  it  could 
safely  do  so.  That  it  was  negligent  in  not 
having  a  brakeman  or  watchman  on  the  back 
end  of  said  train  coming  in  on  the  house  track. 
That  it  was  negligent  in  not  ringing  the  bell 
and  blowing  the  whistle  so  as  to  adWse  persons 
on  the  house  track  along  by  the  depot.  That 
it  was  negligent  in  not  having  a  light  on  the 
back  end  of  the  train  so  that  persons  crossing 
upon  the  house  track  all  along  by  the  depot 
oould  see  it. 

Appellants  further  alleged  that  the  defendant, 
its  agents  and  employes  discovered  the  perilous 
position  of  deceased  and  his  automobile  in  time 
to  have  prevented  injury  to  either  by  the  ordi- 
nary use  of  the  means  at  hand  at  the  time  and 
failed  to  do  so,  and  was  negligent  in  not  pre- 
venting the  injury  to  the  deceased  and  to  tfie 
machine.  Appellants  alleged  that  the  aotomo- 
bile  of  the  deceased  was  injured  and  damaged  to 
the  extent  of  $1,000,  for  which  they  sue. 

The  defendant  denied  each  and  all  of  the 
acts  of  negligence  charged  by  the  appellants, 
and  especially  denied  that  they  were  negligent 
in  propelling  the  train  of  cars  along  the  bouse 
track  that  collided  with  the  automobile  of  the 
deceased  and  that  resulted  in  his  death.  The 
defendant  further  specially  denied  that  said 
train  was  being  operated  at  a  dangerous  or 
hazardous  rate  of  speed,  and  alleged  that  the 
same  was  under  perfect  control.  Defendants 
further  alleged  that  it  did  have  a  switchman 
with  a  light  on  the  back  end  of  the  train,  and 
that  the  switchman  was  standing  near  the  rear 
end  of  the  hind  car  with  a  lantern,  and  was 
watching  and  looking  straight  at  and  along  the 
track  by  the  side  of  the  depot  where  deceased's 
car  was  collided  with,  and  that  deceased  was 
guilty  of  contributory  negligence  in  leaving  his 
car  that  near  the  track  and  in  going  to  same 
and  trying  to  move  it. 
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At  defendant's  request,  tbe  case  was  sub- 
mitted upon  special  Issues  wbich,  with  the 
answers  of  the  Jury  thereto,  are  as  follows: 

Special  Issue  No.  1: 

"Bearing  in  mind  the  definition  of  negligence 
hereinbefore  given,  and  the  duty  of  said  defend- 
ant as  above  defined  in  paragraph  10,  you  will 
determine  from  the  evidence  and  aitswer  the  fol- 
lowing Questions : 

(a)  ^' Was  the  defendant  company  guilty  of 
negUeence  in  operating  and  moving  its  train  on 
said  bouse  track  at  the  time  of  the  alleged  in- 
jury that  resulted  in  the  death  of  A.  B.  Tur- 
ner?"   Answer:  "Yes." 

(b)  "If  yon  answer  the  above  question  (a), 
Special  Issue  No.  1,  'Yea,'  then  was  said  negli- 
gence the  direct  and  proximate  cause  of  the  in- 
Jury  that  resulted  in  the  said  death  of  A.  B. 
Turner?"    Answer:  "Yes." 

Special  Issue  No.  2: 

"Bearing;  in  mind  the  definition  of  contribu- 
tory negligence  hereinbefore  defined,  you  will 
answer  the  following  question:  Under  all  the 
attending  circumstances  at  the  time  of  the  al- 
leged injury,  did  the  acts  of  the  deceased  or 
his  failure  to  act  concurring  with,  or  co-operating 
with  the  acts  of  the  defendant  contribute  to  his 
alleged  injuries  that  resulted  in  his  death?" 
Answer:    "Yes." 

Special  Issue  A: 

"Did  deceased,  A.  B.  Turner,  leave  his  auto- 
mobile so  that  it  did  not  clear  the  house  track?" 
Answer:  "Yes." 

Special  Issue  B: 

"Was  there  room  in  the  passageway  between 
the  park  fence  and  the  depot  platform  for  the 
deceased  to  have  driven  his  automobile  so  that 
it  would  hare  cleared  the  railroad  track?"  An- 
swer: "Yes." 

Special  Issue  C: 

"Did  the  deceased  hear  or  see  the  train  ap- 
proach his  automobile  while  he  was  on  the 
north  side  of  the  park  fence?'    Answer:  "Yes." 

Special  Issue  D: 

"Did  the  deceased  halloo  to  the  trainmen  be- 
fore going  to  his  automobile?"    Answer:  "No." 

Special  Issue  B: 

"Was  deceased  going  toward  his  automobile  at 
the  time  of  hallooing  to  the  trainmen?"  An- 
swer:  "Yes." 

Special  Issue  F: 

"If  you  have  answered  'Yea'  to  either  ques- 
tion C,  D,  or  E,  then  answer  this  question: 
If  deceased  had  remained  where  he  was  when  he 
saw  or  heard  the  train  approach  his  aufomobile, 
or  hallooed  to  tbe  trainmen,  would  he  have 
been  injured?"    Answer:  "No." 

Snecial  Issue  G: 

"Did  deceased  place  himself  in  a  position  of 
danger  when  he  went  to  his  automobile,  if  you 
have  answered  that  he  did  go  to  his  automo 
bile?'    Answer:  "No." 

Special  Issue  H: 

"Did  deceased  undertake  to  move  his  auto- 
mobile while  the  train  was  approaching  it?" 
Answer:  "Yes." 

Special  Issue  I: 

"If  you  have  answered  'Yes*  to  the  foregoing 
question  in  Special  Issue  H,  then  answer  this 
one:  Did  the  deceased  know  the  train  wag 
approaching  when  he  began  to  try  to  move  his 
automobile?'     Answer:  "Yes." 

Special  Issue  J: 

"If  you  have  answered  'Yes'  to  (questions  C, 
D.  E,  F,  Q,  and  H,  then  answer  this  question: 
Did  the  acts  of  deceased  in  going  to  bis  auto- 
mobile and  undertaking  to  move  it  while  tbe 
train  was  approaching  contribute  to  his  injury 
and  death?"    Answer:   "Yes." 

In  answer  to  instructions  to  find  what 
amount  of  damages  was  suffered  by  the  re- 
spective plaintiffs  in  case  the  court  should 
determine  to  enter  judgment  for  them  upon 
ttie  jury's  answers  to  the  issues,  the  jury  as- 


sessed the  damages  to  Mrs.  LLzzle  Turner  at 
$2,000,  to  Mrs.  SalUe  Turner  at  $8,000  for 
the  death  of  her  husband,  and  $1,000  for  dam- 
ages to  tbe  automobile,  and  to  the  children, 
Alberta  and  Cecil  Turner,  respectively,  at 
$3,000  and  $4,000. 

The  court  entered  judgment  for  the  defend- 
ants. 

[1, 2]  The  first  and  third  assignments  of  er- 
ror complain  of  the  refusal  of  the  court  to 
permit  the  introduction  of  testimony  to  the 
effect  that  the  house  track  from  the  place 
where  the  accident  occurred  back  to  the  plat- 
form of  the  freight  depot,  a  distance  of  about 
150  feet,  was  habitually  and  almost  contin- 
uously used  by  the  public  In  receiving  and 
delivering  freight  and  for  other  purposes. 
This  testimony  was  clearly  admissible.  How- 
ever, substantially,  the  same  testimony  was 
admitted,  and  in  view  of  tbe  jury's  findings 
of  negligence  on  the  part  of  defendant,  the 
error  in  excluding  the  testimony  was  harm- 
less. 

[3]  The  second  assignment  complains  of  the 
exclusion  of  exactly  the  same  kind  of  evi- 
dence as  that  covered  by  the  first  and  third 
assignments;  but  the  proposition  and  state- 
ment attempt  to  require  us  to  determine  the 
admissibility  of  testimony  to  the  effect  that 
other  vehicles  had  b^en  run  Into  and  crush- 
ed upon  the  house  track  near  the  place  where 
the  automobile  of  deceased  was  standing 
when  struck  by  the  train.  As  briefed,  the  as- 
signment must  be  overruled.  • 

[4]  Assignments  4  to  8  inclusive,  10  and 
12  will  not  be  considered,  because  the  state- 
ments are  insufficient.  Under  the  fourth  a 
statement  is  made  which  falls  to  state  any 
evidence  raising  the  issue,  and  all  tbe  other 
assignments  are  accompanied  by  a  reference 
to  the  statement  under  No.  4  for  statement, 
although  relating  to  different  Issues.  The 
evidence  relied  upon  to  raise  th6  issues  sought 
to  be  submitted  must  be  contained  in  tbe 
statements. 

[6]  The  thirteenth  assignment  is  overruled. 
The  definition  accompanying  the  issue  was 
Incorrect  in  using  the  expression,  "or  by  the 
use  of  ordinary  care  could  have  discovered 
deceased  and  his  automobile,"  and  the  court 
was,  therefore,  not  required  to  submit  the 
Issue.  T.  &  P.  By.  Ca  v.  Breadow,  90  Tex. 
26,  36  S.  W.  410. 

it,  7]  The  fourteenth  and  fifteenth  assign- 
ments complain  of  the  refusal  of  the  court 
to  submit  special  issues  raising  questions  of 
contributory  negligence.  These  issues  were 
properly  drawn  and  should  have  been  sub- 
mitted, for  the  reason  that  the  court  did  not 
submit  in  any  of  his  questions  the  issue 
whether  the  acts  of  the  deceased  constituted 
negligence.  However,  we  do  not  think  it  is 
error  of  which  the  plaintiffs  can  complain. 
They  are  not  injured  by  the  failure  of  the 
court  to  submit  the  defensive  Issues.  If  it  bb 
necessary  for  them  to  request  their  submis- 
sion in  order  to  avail  themselves  of  the  right 
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to  atiestion  the  snflBciency  of  the  verdict  as 
returned,  and  to  prevent  any  presumptions 
of  a  finding  by  the  court  from  being  Indulged, 
In  aid  of  the  Judgment,  they  can  show  that 
they  made  the  request. 

The  sixteenth  assignment  Is  too  general, 
and  will  not  be  considered. 

[8]  Assignments  17  to  25  Inclusive,  respec- 
tively complain  of  the  submission  of  special 
issues  A,  B,  C,  D,  £},  F,  G,  and  H.  All  of 
these  Issues  should  not  have  been  submitted. 
They  related  to  merely  evidentiary  matters, 
most  of  which  were  undisputed,  and  some 
were  admitted  in  the  sworn  pleadings  of  both 
parties.  To  ask  the  Jury  to  go  out  and  seri- 
ously deliberate  on  the  question  whether 
Turner  would  have  been  Injured  if  he  had 
stayed  where  he  was  when  he  saw  or  heard 
the  train  approach,  served  no  useful  purpose, 
to  say  the  least.  The  assignments  are  sus- 
tained. 

By  the  twenty-sixth  assignment  complaint 
Is  made  of  the  submission  of  special  issue  J, 
which  was  objected  to  on  several  grounds, 
one  of  which  was  that  it  failed  to  inquire 
whether  Turner's  acts  constituted  negligence. 
The  objections  to  these  issues  are  so  obvious- 
ly good  that  it  is  unnecessary  to  discuss  them. 
Questions  which  serve  no  useful  purpose 
should  hot  be  submitted  as  they  only  tend  to 
confuse  and  mislead  the  Jury.  The  assign- 
ment is  sustained. 

[9]  By  the  twenty-seventh  assignment  com- 
plaint is  made  of  the  giving,  at  defendant's 
request,  of  the  following  special  charge: 

"You  are  instructed  that  the  defendant  did  not 
owe  to  the  deceased,  A.  B.  Turner,  on  the  oc- 
casion of  his  visit  to  defendant's  depot,  when 
the  accident  occurred,  any  duty  to  keep  its 
depot  and  surrounding  grounds  Ughted  or  free 
from  any  obstructions,  or  in  a  safe  condition, 
and  in  determining  whether  defendant  was  neg- 
ligent in  the  manner  in  which  its  train  was 
operated  at  the  time  of  the  accident,  you  will 
not  consider  the  depot  and  the  surrounding 
grounds  and  conditions  thereof." 

This  charge  should  not  have  been  given. 
When  a  case  is  submitted  upon  special  is- 
sues, the  court  is  authorized  to  submit  such 
explanations  and  definitions  of  legal  terms 
as  shall  be  necessary  to  enable  the  Jury  to 
properly  pass  upon  the  issues  submitted.  Ar- 
ticle 1984a,  Sayles'  Statutes  1914.  The  court 
gave  such  definition  as  he  deemed  necessary, 
and  was  not  authorized  to  give  said  special 
charge  because  it  was  not  only  unnecessary 
to  the  proper  consideration  of  the  only  issue 
of  negligence  submitted,  but  in  addition  was 
apt  to  mislead  the  Jury  In  the  consideration 
of  such  issue.  It  is  impossible  to  see  why 
the  Jury,  in  deciding  whether  there  was  neg- 
ligence In  the  manner  in  which  the  train  was 
operated,  should  be  precluded  from  consider- 
ing the  location  of  the  depot,  the  surround- 
ing grounds,  and  the  conditions  thereof.  Had 
the  Issue  been  submitted,  whether  Turner's 
acts  constituted  negligence,  this  charge  might 
exercise  a  potent  infiuence  in  the  decision  of 
that  question,  for  if  no  obligations  with  re- 


gard to  the  running  of  trains  arise  from  the 
situation  of  the  house  track  and  Its  known 
use  by  the  public.  Turner's  acts  In  leaving 
his  automobile  partly  on  the  track  and  at- 
tempting to  move  it  with  a  train  coming 
down  the  track  might  Impress  the  Jury  as 
those  of  an  imprudent  man.  We  do  not 
think  the  verdict  can  be  construed  as  a  find- 
ing that  Turner  was  guilty  of  contributory 
negligence ;  but  If  It  could,  this  special  charge 
is  of  such  a  damaging  cliaracter  tliat  the 
giving  thereof  should  of  itself  require  a  re-' 
versal  of  the  Judgment  We  sustain  the  as- 
signment upon  the  ground  that  the  charge 
was  not  a  proper  one  to  be  given  In  a  case 
submitted  on  special  issues,  and  that  It  is 
prejudicial  upon  its  face.  Other  questions 
sought  to  be  raised,  the  determination  of 
wUch  is  dependent  upon  the  evidence  adduc- 
ed, will  not  be  decided,  because  there  is  no 
sufficient  statement  accompanying  the  as- 
signment 

[1 0]  When,  the  Jury  first  returned  its  ver- 
dict, special  issue  J  was  answered  "No," 
whereupon  the  court  orally  instmcted  the 
Jury  that  its  answers  to  issues  2  and  J  were 
conflicting,  and  that  lK>th  questions  should 
be  answered  alike.  The  Jury  was  again  re- 
tired, and  afterwards  returned  its  verdict 
answering  both  issues,  "Yea"  Tills  verdict 
was  received  and  filed.  These  proceedings 
were  objected  to  by  both  parties,  and  by  as- 
signments Xos.  28  and  29  appellants  complain 
thereof.  The  charge  should  have  been  in 
writing,  but  we  think  it  was  permissible  for 
the  court  to  require  further  consideration  of 
the  issues  by  the  Jury,  and  that  no  error  Is 
shown  which  would  require  a  reversal  even 
If  Issue  No.  J  were  a  material  one.  However, 
we  believe  that  issues  2  and  J,  although  an- 
swered "Yes,"  furnish  no  basis  for  Judgment 
for  defendant,  because  there  is  no  finding 
that  Turner's  acts  constituted  negligence,  and 
therefore  appellants  have  not  been  harmed 
by  the  proceedings  complained  of.  The  as- 
signments are  overruled. 

[11]  By  the  thirtieth  assignment  appellant 
asserts  that  the  court  erred  in  rendering 
Judgment  for  defendant,  the  contention  being 
that  the  Jury  having  found  that  the  automo- 
bile was  damaged  to  the  extent  of  $1,000,  on 
account  of  the  negligence  of  defendant,  and 
there  being  no  finding  that  Turner  was  guilty 
of  contributory  negligence  in  leaving  the  auto- 
mobile on  the  track.  Judgment  should  not 
have  been  rendered  for  defendant.  Plaintiffs 
reques'ted  the  court  to  submit  the  issue  wheth- 
er Turner  was  guilty  of  contributory  negli- 
gence in  having  his  car  at  the  place  where  it 
was  struck  by  defendant  The  request  was 
refused.  There  is  no  finding  of  contributory 
negligence  in  leaving  the  car  where  it  was 
standing  when  struck.  Appellees,  although 
they  did  not  request  the  court  to  find  as  a 
matter  of  law  that  leaving  the  car  partly 
upon  the  track  constituted  contributory  neg- 
llgwce,  and  instruct  the  Jury  that  no  recov- 
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erj  could  be  had  for  the  damage  to  the  car, 
now  contend  that  the  answer  to  special  Issne 
B  shows  that  Turner  was  guilty  of  contrib- 
utor; negligence  as  a  matter  of  law.  The 
erldence  was  undisputed  upon  the  question 
asked  in  spedal  issue  B,  but  we  do  not  think 
that  falling  to  clear  the  track  with  the  car 
can  be  said  to  constitute  contributory  neg- 
ligence as  a  matter  of  law.  The  assigmneut 
Is  snatatned. 

[12]  The  thirty-first  assignment  is  also  di- 
rected at  the  rendition  of  Judgment  for  de- 
fendant, while  in  the  thirty-second  the  fail- 
ure to  render  Judgment  for  plaintUFs,  upon 
the  rerdict  returned,  Is  alleged  to  constitute 
error.  In  answer  to  special  issue  No.  2  the 
jm  found  that  the  acts  of  Turner  or  his 
failnre  to  act  contributed  to  cause  the  in- 
jniies  resulting  in  bis  death.  In  answer  to 
tssae  J  the  Jury  found  that  the  act  of  Turner 
in  going  to  his  automobile  and  undertaking 
to  more  it  while  the  train  was  approaching 
contributed  to  his  injury  and  death.  The 
answers  to  the  other  issues  add  nothing  to 
the  verdict.  Plaintiffs  objected  to  issue  J 
because  It  did  not  require  a  finding,  whether 
the  act  of  Tomer  In  going  to  his  car  consti- 
tuted negligence,  and  asked  the  submission 
of  two  sp«clal  Issaes  properly  drawn  relat- 
ing to  contributory  negligence,  but  the  court 
refused  the  request.  Defendant  contends 
that,  In  view  of  the  reference  to  the  defini- 
tion of  contributory  negligence  which  was 
made  as  a  preliminary  to  the  question  asked 
in  spedal  issue  2,  It  should  be  presumed  that 
the  Jury,  in  answering  the  question,  actually 
decided  that  the  acts  of  Turner  constituted 
negligence.  It  would  be  going  into  the  do- 
main of  speculation  to  indulge  such  a  pre- 
sumption. The  Jury  may  liave  done  that  very 
thing,  then  again  they  may  have  confined 
themselves  to  answering  the  very  question 
asked.  We  are  of  the  opinion  that  the  ver- 
dict cannot  be  construed  as  a  finding  that 
Turner  was  guilty  of  contributory  negligence, 
to  say  nothing  about  a  finding  that  contribu- 
tory negligence  was  the  proximate  cause  of 
Turner's  death.  The  conclusion  foUows  that 
the  verdict  does  not  support  the  Judgment. 

[13]  Plaintiffs  requested  the  submission  of 
two  issues  properly  presenting  questions  of 
contributory  negligence,  which  the  court  re- 
fused to  give.  Therefore  no  presumptions 
will  be  indulged  in  aid  of  the  Judgment  on 
the  theory  that  there  were  issues  of  fact  not 
requested  to  be  submitted,  which  should  be 
determined  in  favor  of  the  Judgment. 

[14]  However,  we  do  not  wish  to  be  un- 
derstood as  holding  that  it  is  incumbent  upon 
plaintiffs  to  see  that  defenses  are  submitted, 
or  that  they  can  be  placed  in  the  position  of 
being  forced  to  ask  the  submission  of  defen- 
sive issues,  and  thereby  estop  themselves  from 
contending  there  is  no  evidence  to  Justify 
their  submission,  or  else  run  the  risk  of  the 


appellate  courts  holding  that  there  was  evi- 
dence to  support  an  adverse  finding  on  a'  de- 
fense, and  make  such  finding  to  support  a 
Judgment  rendered  by  the  court  in  the  beUaC 
that  the  verdict  required  such  Judgment 
The  statute  was  intended  for  the  purpose  of 
assisting  Inauffideut  verdicts,  not  for  the  pur- 
pose of  defeating  such  as  may  be  returned. 
The  assignments  are  sustained. 

The  thirty-fourth,  thirty-fifth,  and  thirty- 
sixth  assignments  are  too  general  to  require 
consideration. 

Assignments  9, 11,  and  33  are  waived. 

[1 5]  Appellants  urge  that  having  secured  a 
verdict  to  the  effect  that  defendant  was  guilty 
of  negligence,  which  was  the  proximate  cause 
of  Turner's  death,  and  defendant  having  fail- 
ed to  secure  a  finding  that  Turner  was  guilty 
of  contributory  negligence  which  was'  the 
proximate  cause  of  his  death.  Judgment 
should  be  ente'red  in  this  court  in  favor  of 
appellants.  We  doubt  whether  it  would  be 
proper  for  us  to  render  Judgment  even  had 
plaintiffs  done  all  they  should  have  done  to 
prevent  the  case  going  to  the  Jury  upon  ques- 
tions not  presenting  the  Issue  of  contributory 
negligence,  but  in  this  case  plaintiffs  failed 
to  object  to  special  issue  No.  2,  and  while 
their  failure  to  object  does  not  cure  the  de- 
fect in  the  verdict,  still  by  falling  to  object 
they  permitted  the  court  to  think  he  had  in 
fact  submitted  the  Issue  of  contributory  neg- 
ligence. Under  the  circumstances,  we  con- 
clude that  the  Judgment  should  be  reversed, 
and  the  cause  remanded  for  another  trial. 

Judgment  reversed  and  cause  remanded. 


RAMSBT  et  al.  t.  FARMERS'  &  CITIZENS' 
SAVINGS   BANK.     (No.   5487.) 

(Court  of  Civil  Appeals  of  Texas.     Saa  Anto- 
nio.   May  19,  1916.    Rehearing  Denied 
June  16,  1916.) 

1.  Afpeai.  and  Ebbob  4=3 1011  —  Rethw — 

FiNDIIfOS. 

A  finding  of  the  trial  court  on  conflicting 
evidence  cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3983-3989 ;  Dec.  Dig.  €=» 
1011.] 

2.  Buxs  AND  Notes  €=s>92— Conbidkration— 

FOBBBABANCE  TO    SUB. 

Where  the  defendants  gave  vendor's  lien 
notes  for  land,  and  thereafter  gave  a  new  note 
covering  arrears  of  interest  oq  such  vendur's 
lien  notes,  in  consideration  tliat  the  payee  bank 
would  not  sue  on  such  notes  until  after  tlie  due 
date  of  the  new  note  covering  interest,  and  the 
interest  due  on  the  vendor's  lien  notes,  corre- 
sponding to  the  amount  of  the  new  note,  was 
credited  on  such  vendor's  lien  notes,  the  new 
note  was  based  on  sufScient  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  166-178,  175-205,  208- 
212;    Dec.  Dig.  «=5»92.] 

Error  from  Anderson  Oounty  Court ;  B.  V. 
Swift,  Judge. 

Action  by  the  Farmers'  ft  Citizens'  Savings 
Bank    against   E.   B.    Itamsey   and   others. 
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Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

Jackson  &  Dickson,  of  Houston,  for  plain- 
tiffs in  error.  S.  J.  Williamson,  of  Palestine, 
for  defendant  in  error. 

CARL,  J.  Appellee,  Farmers'  &  Citizens' 
Savings  Bank,  brought  suit  in  the  coun<7 
court  of  Auderspn  county  against  B.  B.  Ram- 
sey, W.  H.  Logan,  H.  M.  Freeman,  J.  Mercer 
Johnson,  W.  M.  0.  Dixon,  M.  V.  Morris,  J. 
W.  Edwards,  and  Edward  Lee,  on  a  promis- 
sory note  for  the  principal  sum  of  $765.49, 
dated  April  11,  1913,  which  said  note  was 
given  for  interest  then  due  on  vendor's  lien 
notes  against  a  certain  tract  of  land  in  tbe 
city  of  Houston,  which  had  been  purchased 
by  plaintiffs  in  error  for  tbe  purpose  of  erect- 
ing a  sanitarium  thereon  for  colored  people. 
There  were  seven  of  these  vendor's  lien 
notes,  the  first  being  for  $1,200,  payable  in 
60  days  from  March  19,  1910,  which  is  the 
date  of  all  of  the  notes,  and  the  other  six 
notes  were  each  for  the  sum  of  $1,000  and 
were  payable,  one  each  year,  and  they  all 
oore  interest  at  8  per  cent,  per  annum. 
Plaintiffs  in  error  contend  that  this  note  sued 
upon  was  given  to  secure  the  interest  on  the 
vendor's  Uen  notes,  and  that  at  tbe  same 
lime  that  tbe  note  sued  on  was  given  it  was 
agreed  and  understood  between  the  parties 
that  tbe  same  was  to  be  paid  out  of  the  pro- 
ceeds of  a  picnic.  Tag  Day  receipts,  etc.,  and 
that  they  agreed  that  if  they  could  not  so 
raise  the  money  to  pay  same  tbe  property 
would  be  conveyed  to  the  bank  in  satisfaction 
of  the  entire  indebtedness,  including  the  note 
sued  on  as  well  as  the  vendor's  Uen  notes. 
This  is  controverted  by  tbe  defendant  in  er- 
ror. Price,  the  cashier  of  the  bank,  testi- 
fied that  as  soon  as  be  received  tbe  present 
note  sued  on  he  credited  the  interest  propor- 
tionately on  the  vendor's  lien  notes  against 
the  land;  and  the  credits  on  said  notes  in- 
troduced in  evidence  corroborate  his  state- 
ment, showing  that  the  total  credits  entered 
of  that  date  aggregated  $765.49.  He  says 
that  the  land  would  not  have  been  taken  in 
satisfaction  of  tbe  entire  indebtedness,  in- 
cluding tbe  note  sued  on.  It  is  further  plead- 
ed, and  there  is  evidence  to  support  it,  that 
the  bank  agreed  to  refrain  from  bringing 
suit  at  the  time  tbe  note  sued  on  was  given 
until  after  the  due  date  thereof.  Plaintiffs 
in  error  contend  that  the  note  is  without 
valid  consideration ;  that  they  received  noth- 
ing therefor;  and  that,  when  tbe  land  was 
conveyed  to  tbe  bank  In  consideration  of  tbe 
cancellation  and  surrender  of  tbe  Uen  notes, 
this  debt,  which  they  contend  was  a  mere 
security  for  that,  was  extinguished.  The 
cause  was  tried  before  tbe  court  without  the 
assistance  of  a  Jury,  and  is  brought  to  this 
court  on  writ  of  error. 

[1  ]  The  trial  court  heard  the  evidence,  saw 
the  witnesses,  and  was  in  a  better  position 
to  Judge  as  to  the  weight  of  the  evidence 


than  this  court  would  be,  and  having  found 
against  plaintiffs  in  error,  and  there  being 
ample  testimony  in  tbe  record  to  support 
that  finding,  this  oourt  would  not  be  author- 
ized to  disturb  that  finding.  The  Issues  were 
sharply  drawn  and  testimony  introduced  in 
support  of  tbe  contentions  of  each  side,  with 
the  result  that  the  trial  court  found  in  favor 
of  tbe  bank.  In  this  state  of  the  record,  such 
finding  will  not  be  disturbed.  Mills  v.  Bel- 
den,  162  S.  W.  368;  Scbumm  v.  Anderson, 
172  S.  W.  1121 ;  Holbrook  v.  Thornton,  166 
8.  W.  6. 

[2]  If  tbe  testimony  of  Price  is  to  be  be- 
lieved, and  the  court  did  believe  it,  there 
was  a  consideration  for  the  Interest  note,  be- 
cause he  agreed  on  part  of  tbe  bank  to  re- 
frain from  bringing  suit  on  the  vendor's  lien 
note  until  after  the  due  date  of  this  note  and 
tbe  interest  due  on  the  vendor's  lien  notes 
corresponding  to  the  amount  of  this  note  was 
credited  at  the  time  it  was  given  on  the  other 
notes. 

It  is  not  necessary  for  as  to  give  detailed 
consideration  to  each  of  the  assignments  of 
error,  for  they  simply.  In  different  forms, 
question  tbe  correctness  of  the  Judgment  ren- 
dered by  the  court,  based  upon  tbe  matters 
above  indicated. 

The  Judgment  of  the  trial  court  is  in  all 
things  affirmed. 


BOYLBS  V.  POTTER  COUNTY  et  al. 

(No.  796.) 

(Court  of  Civil  Appeals  of  Texaa.     AmarUlo. 

May  29,  1916.) 

1.  Schools  and  Schooi.  Distbicts  «s»135— 
txacuebs  —  conteaotb  —  a7fb0val  bt 
cjountt  judqb. 

The  failure  of  a  teacher,  who  had  unsuc- 
cessfully pursued  her  remedy  by  appeal  to  the 
state  superintendent  and  state  bcArd  of  edu- 
cation, to  resort  to  mandamus  to  obtain  ap- 
proval of  her  contract  by  the  county  judge, 
must  be  construed  as  an  acquiescence  on  her 
part  in  the  decision  of  the  judge  in  refusing  to 
approve  the  contract,  and  hence  no  valid  con- 
tract existed  between  the  trustees  of  the  dis- 
trict and  the   teacher. 

[Kd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  gf  130,  292-297; 
Dec.  Dig.  ®=>135.] 

2.  Schools  and  School  Dibtbicib  «a>144— 

CONTBACTB  TO  TEACH— COKPENSATION. 

The  existence  of  a  valid  contract  between 
the  trustees  of  a  school  district  and  a  teacher 
is  a  condition  precedent  to  the  right  of  the  trus- 
tees to  issue  vouchers  and  of  the  county  treas- 
urer to  pay  them,  and,  until  a  written  contract 
has  been  executed  and  approved,  services  per- 
formed by  the  teacher  as  such  are  without  au- 
thority of  law  and  she  cannot  recover  therefor. 
[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §g  308-314;  Dec. 
Dig.  «S=>144.] 

3.  Schools  and  School  Dibtbicts  9s»145— 

CONTEACTS    TO    TkaOH— COMPENSATION— AC- 
TIO NB—PEXmON. 

A  petition,  in  a  suit  by  a  public  school 
teacher  for  services  for  teaching  in  a  district, 
which  alleges  that  there  was  during  the  year  in 
the  bands  of  the  county  to  the  credit  of  the  di»- 
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trict  to  pay  for  teaching  In  the  district  a  speci- 
fied sum,  Uiat  the  same  was  never  paid  out  to 
mj  one  for  teaching  the  school  of  the  district 
for  tie  year,  but  that  the  teacher  does  not  know 
vbetlitr  the  money  is  still  so  set  aside,  or 
whether  the  same  has  been  distributed  to  other 
porpoies,  is  defective  for  failing  to  affirmatively 
show  that  fonda  are  on  hand  for  the  payment 
(^  th«  claim  of  the  teacher. 

[Ei  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  THg.  if  315-317;  Dec. 
Dig.  «s>145.] 

4  SOHOOU  ARD   SOHOOI.  DiBTRIOTB  ^=>14&— 
TEACUEBS    —    OONTBACTS   —    COMPBMSATIOW 

— Appbovajc  of  Vouohkbs. 
A  public  school  teacher  may  not  resort  to 
the  courts  to  recover  for  services  rendered  until 
an  appeal  has  been  unsuccessfully  prosecuted 
to  the  state  superintendent  from  the  refusal  of 
the  conn^  judge  to  approve  vouchers,  and  this 
i»  trae  wbetiier  controversies  arise  between  the 
teacher  on  one  hand,  and  the  trustees  and  coun- 
ty school  officials  on  the  other,  and  a  resort  to 
the  remedies  provided  in  the  school  law  must 
precede  the  right  to  a  resort  to  the  courts  for 
relief. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  If  315-317;  Dec. 
Dig.  «s»14&.] 

•  Appeal  Irom  Potter  C3onnty  Coart;  W.  H. 
Kimbrougb,  Special  Judge. 

Action  by  Mabel  Boyles  against  Potter 
Ck>aoty  and  others.  From  a  Judgment  sus- 
taining a  general  demurrer  to  the  petition, 
plaintiff  appeals.    Affirmed. 

Synnott  &  TJnderwood,  of  AmariUo,  for 
appellant  Gnstavus  &  Jackson,  of  Amaril- 
lo,  for  appellees. 

HALL,  J.  This  is  a  siiit  by  appellant,  a 
public  school  teacher,  against  Potter  county, 
W.  M.  Jeter,  county  Judge,  his  bondsmen, 
and  school  district  No.  2,  and  the  trustees 
thereof,  to  recover  $385  and  Interest,  alleged 
to  be  due  for  services  rendered  by  appellant 
tQ  teaching  CUffsIde  school,  in  the  above- 
named  district,  during  the  scholastic  year 
1912-13.  The  substance  of  the  petition  is 
that  plaintiff  had  a  valid  certificate;  that 
she  entered  Into  a  valid  contract  with  the 
trustees  to  teach  the  school  beginning  Sep- 
tember 2,  1912 ;  that  she  presented  her  con- 
tract to  the  county  judge  for  his  approval 
in  due  time;  and  that  he  arbitrarily  re- 
fused to  approve  It,  and  has  no  legal  excuse 
for  bis  failure  to  do  so.  It  is  specifically 
alleged  that  the  county  judge  had  no  ob- 
jection to  plaintiff  as  a  teacher,  either  as  to 
qualifications,  ability,  or  moral  worth,  and 
that  he  refused  to  approve  the  contract  for 
the  sole  reason  that  one  patron  of  the  school, 
to  wit,  George  Overhulls,  by  reason  of  his 
dlsUke  for  plaintiff's  father,  did  not  desire 
to  have  plaintiff  teach  the  school,  and  re- 
quested the  said  Jeter  to  see  to  it  that  plain- 
tiff was  not  so  employed;  that  merely  to 
please  the  said  Overhulls,  and  to  gratify  his 
whim,  the  said  Jeter  refused  to  approve  the 
contract  and  procured  plaintiff's  election  to 
teach  in  another  school  in  said  district ;  that 
the  only  reason  the  said  Jeter  had  or  urged 


for  not  approving  the  samp  was  that  he 
had  determined  she  should  teach  the  Bush- 
land  and  shonld  not  teach  the  Cllffstde 
school,  because  of  his  promise  to  the  said 
Overhulls;  and  that  the  same  was  no  snfll- 
cient  reason  and  was  arbitrarily  interfering 
and  meddling  with  the  duties  of  the  trustees 
without  authority  of  law  and  an  absolute 
abuse  of  discretion  in  the  matter;  that  his 
acts  were  a  usurpation  of  the  authority  of 
the  trustees,  and  a  captions  exercise  of  re- 
sentment; that  plaintiff  appealed  to  the 
state  board  of  education  and  state  super- 
intendent, who  aflirmed  the  decision  of  the 
defendant  Jeter;  that,  before  a  ruling  from 
the  higher  state  authorities  could  be  ob- 
tained, September  2d  arrived,  and  she  was 
forced  to  begin  teaching  or  breach  the  con- 
tract herself;  that,  believing  a  decision 
would  be  rendered  in  her  favor,  she  began 
to  teach  and  continued  the  whole  year ;  that 
she  made  out  her  reports,  had  her  vouchers 
executed  by  all  the  trustees  according  to  law. 
and  the  said  Jeter  arbitrarily  refused  to 
sign  the  vouchers  and  abused  his  discretion 
in  so  doing;  that  she  did  not  take  a  second 
appeal  because  it  would  have  been  useless; 
that  there  was  during  all  the  year  In  the 
hands  of  the  defendant  county,  to  the  credit 
of  said  district,  for  the  puri)0Be  of  paying 
for  teaching  said  Cllffside  school,  the  sum 
of  $385;  that  the  same  was  never  paid  out 
to  any  one  for  teaching  said  school  for  said 
year,  but  that  plaintiff  does  not  know  wheth- 
er said  money  is  still  so  set  aside,  or  wheth- 
er the  defendant  Jeter  reapportioned  the 
same  and  distributed  the  same  to  other  pur- 
poses. The  prayer  Is  that  the  trustees  and 
their  successors  be  required  to  draw  vouch- 
ers for  said  amounts  and  to  sign  and  ap- 
prove the  same,  and  the  further  judgment 
that  the  said  Jeter  and  his  successor  In  of- 
fice approve  said  vouchers.  The  court  sus- 
tained a  general  demurrer  to  the  petition, 
and  from  this  Judgment  the  plaintlS  ai»- 
pealed. 

[1,2]  Article  2825,  Vernon's  Sayles'  Civil 
Statutes,  Inquires  that  contracts  made  with 
teachers  of  public  schools  shall  be  in  writing 
and  shall  be  approved  by  the  county  super- 
intendent before  the  school  Is  taught  No 
effort  was  made  by  plaintiff,  after  she  had 
exhausted  her  remedy  by  appeal  to  the  state 
superintendent  and  state  board  of  education, 
to  resort  to  the  courts  in  order  to  obtain  the 
approval  of  her  contract  by  Judge  Jeter. 
Her  failure  to  apply  for  a  mandamus  must 
be  construed  as  an  acquiescence  on  her  part 
In  the  correctness  of  the  position  taken  by 
Jeter  in  refusing  to  approve  the  contract 
when  presented  to  him.  The  existence  of  a 
valid  contract  between  the  trustees  and  the 
teacher  is  a  condition  precedent  to  the  right 
of  the  trustees  to  issue  vouchers  and  of  the 
county  treasurer  to  pay  them.  Until  a  writ- 
ten contract  has  been  duly  executed  and 
approved,  the  services  performed  by  appel- 
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lant  as  teacher  were  without  anthority  of 
law,  and  she  cannot  recover. 

[3]  It  must  further  appear  affirmatively 
from  the  petition  that  the  fnnds  are  on 
hand  for  the  payment  of  plalntUTs  claim, 
and  the  petition  herein  is  defective  In  that 
particular.  Harkness  v.  Hutcherson,  90  Tex. 
383,  38  S.  W.  1120;  Watkins  v.  HufT  (Civ. 
App.)  63  S.  W.  922. 

[4]  It  further  appears  from  plalntUTs  al- 
legations that  her  vouchers  were  not  sub- 
mitted to  the  county  Judge  for  approval, 
and  she  alleges,  as  an  excuse  for  not  doing 
so,  the  fact  that  she  had  been  Informed  by 
the  county  Judge  that  he  would  not  approve 
them.  Without  a  valid  contract  the  county 
Judge  could  not,  of  course,  approve  any 
vouchers  issued  for  services  rendered  in 
teaching  the  Cllffside  school.  If,  however, 
we  admit  the  correctness  of  appellant's  posi- 
tion that  the  county  Judge  should  have  ap- 
proved the  contract,  still  the  duty  rested 
upon  appellant  to  appeal  from  his  decision 
in  declining  to  approve  her  vouchers.  It  is 
held.  In  Plnmmer  v.  Gholson  (Civ.  App.)  44 
S.  W.  p.  1,  that  a  teacher  cannot  resort  to 
tlie  courts  to  recover  for  services  rendered 
until  an  appeal  has  been  prosecuted  to  the 
state  superintendent  from  the  refusal  of  the 
county  Judge  to  approve  the  vouchers;  and 
this  seems  to  be  the  rule  in  all  matters 
where  controversies  arise  between  the  teach- 
ers of  public  schools  upon  the  one  hand,  and 
the  trustees  and  county  school  officials  on 
the  other.  In  Adkins  v.  Heard,  168  S.  W. 
127,  Carl,  Justice,  said: 

"The  Legislature  has  seen  fit  to  place  the  edu- 
cational affairs  of  this  state  within  the  juris- 
diction of  a  department  created  especially  for 
that  purpose,  and  has  at  the  same  time  fixed 
the  method  of  procedure  by  giving  the  right  of 
appeal  from  the  school  boards  to  the  county 
8Uperintend«it,  and  then  to  the  state  snjperin- 
tendent  and  board  of  education.  This  is  the 
primary  purisdiction,  and  the  judiciary  will  not 
assume  jurisdiction  in  matters  coming  within 
the  prerogatives  of  that  department  until  the 
remedies  therein  provided  are  shown  to  have 
been  exhausted.  And  when  it  is  made  to  ap- 
pear that  those  remedies  have  not  first  been 
resorted  to,  as  it  does  in  this  case,  the  bill  will 
be  dismissed.  It  is  on  the  same  footing  with 
a  case  appealed  to  this  court  from  the  justice's 
court  without  first  appealing  to  the  county 
court  It  is  no  answer  to  say  that  the  depart- 
ment of  education  has  ruled  on  the  question  in 
another  case.  Each  case  must  rest  upon  its 
own  peculiar  facts.  There  would  be  just  as 
much  logic  in  a  litigant  seeking  to  go  direct  to 
the  Supreme  Court  because  this  court  had  held 
adversely  on  a  similar  case,  and  therefore  it  was 
oseiess  to  pursue  the  course  prescribed  by  law. 
This  court  will  assume  that  the  department  of 
education  will  correctly  and  faithfully  discharge 
the  duties  incumbent  upon  it  in  all  cases,  and 
will  never  assume  jurisdiction  of  matters  plac- 
ed by  law  in  that  department  until  those  reme- 
dies are  shown  to  have  been  resorted  to  and 
exhausted." 

It  is  useless  to  multiply  authorities,  many 
of  which  are  cited  In  the  opinion  quoted,  to 
sustain  the  doctrine  that  strict  compliance 
With  the  reauirements  of  the  school  law,  as 


outlined  In  Uie  statutes,  and  a  resort  to  the 
particular  remedies  provided  In  the  school 
law,  must  necessarily  precede  the  right  of 
any  complainant  to  resort  to  the  courts  for 
relief.  Appellant's  petition  is  a  strong  ap- 
peal to  our  sense  of  Justice,  and  the  fact  tliat 
she  labored  faithfully  during  the  entire  term, 
upon  the  request  of  the  trustees  of  the  dis- 
trict to  do  so.  Is,  as  claimed  by  plalntlCC,  a 
condition  presenting  a  strong  equity;  but  the 
school  fund  of  the  state  is  and  has  ever 
been,  in  a  sense,  held  sacred.  The  Legisla- 
ture, in  an  effort  to  guard  and  protect  it,  has 
wisely  outlined  certain  rules  under  which 
it  can  alone  be  disbursed;  and  the  courts 
of  this  state  have  uniformly  enforced  those 
rules  to  the  letter.  Plaintiff's  petition  dear- 
ly shows  a  failure  on  her  part  to  bring  her- 
self within  the  statutory  requirements,  and 
therefore  the  action  of  the  county  court  in 
sustaining  the  general  demurrer  was  cor- 
rect 
The  Judgment  Is  affirnied. 


FOBDTRAN   et   al.    v.    CUNNINGnAM.t 
(No.  444.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

April  29,  1915.     Rehearing  Denied 

June  10,  1915.) 

L  Vendob  awd  Purchasee  €=s>86— Abandoh- 
miNT  OF  Rights— Tttlb— Cube  of  Defect. 
The  institution  of  a  suit  to  recover  money 
paid  on  a  contract  for  the  purchase  of  real 
estate  upon  discovery  of  fraudulent  representa- 
tions leading  to  the  sale  amounts  to  an  aban- 
donment of  the  contract,  and  it  is  then  too  late 
for  the  seller  to  make  good  the  title  by  curing 
any  defects  therein. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Oent  Dig.  S$  144-146;  Dec.  Dig. 
<S=»80.] 

2.  Vendob  awd  Pubchaskb  *=>35— Rescis- 
siON  BT  PuBCHASK»— Fraudulent  Mibbep- 

BESENTATIONB. 

Where  the  vendor  of  land  concealed  the 
existence  of  a  lieu  thereon,  stating  that  the 
title  was  good,  and  furnished  an  incomplete 
abstract,  the  fact  that  the  purchaser  employed 
an  attorney  to  examine  the  abstract  did  not 
preclude  rescission  by  the  purchaser  on  the 
theory  that  it  proved  nonrellance  on  the  ven- 
dor's statements  as  to  the  title,  since  that  would 
leave  out  the  effect  of  furnishing  a  false  ab- 
stract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S§  45-51 ;  Dec.  Dig.  €=:> 

3.  Attobnbt  and  Client  $s»104— Knowl- 
edge OF  Attobnet— Defect  in  Title — Re- 
scission BY  Purchaseb. 

That  the  attorney  employed  by  the  purchas- 
er of  land  to  examine  the  abstract  knew  of  the 
existence  of  a  lien  which  the  vendor  had  con- 
cealed and  which  was  fraudulently  omitted  from 
the  abstract  was  not,  as  matter  of  law,  con- 
clusive against  the  purchaser's  right  to  rescind 
on  discovery  of  the  lien,  where  there  was  also 
evidence  that  the  attorney  agreed  with  the  ven- 
dor not  to  disclose  the  lien  to  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §}  92,   93;    Dec.  Dig.  «=> 
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tVKIDOB    AHD    PtJSOHASBB    <S=»386— BBCOV- 

BT  or  Monet  Paid— Defenses. 
In  an  action  to  recover  money  paid  on 
a  contract  for  the  sale  of  real  estate  on  ao- 
coont  of  flaws  in  the  title  thereto,  that  plain- 
tiff has  permitted  a  foreclosure  and  sale  upon 
the  lien  which  constituted  the  flaw  in  the  title 
constitJtea  no  defense. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  {  984;  Dec.  Dig.  «=> 
336.] 

5.  TiNDOB   AND    PUBOHASEB   *=>341— RBSCIS- 
BIOH   BT    PtTBOHABEB- REOOVEBY    OF    PAY- 

The  rule  that,  where  failure  of  title  is  par- 
tial and  to  a  specific  part  of  the  land  conveyed, 
the  damages  cannot  exceed  the  value  of  the 
part  to  which  title  failed,  is  inapplicable  to  a 
case  where  the  purchaser  rescinds  for  fraud  and 
sues  to  recover  what  he  has  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pcrohaser,  Cent  Dig.  f§  lCOS-1017;   Dec.  Dig. 

Error  from  District  Court,  Harris  County ; 
N.  G.  Kittrell,  Special  Judge. 

Action  by  W.  B.  Cunningham  against  W.  B. 
Pordtran  and  another.  There  was  a  Judg- 
ment tor  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

EUlott  Cage,  of  Houston,  for  plaintiffs  In 
error.  K.  G.  Barkley  and  Atkinson,  Graham 
It  Atkinson,  all  of  Houston,  for  defendant 
In  error. 


HARPER,  C.  J.  This  suit  was  filed  by  W. 
B.  Cunningham  against  W.  B.  Fordtran  and 
Basett  Blakely  for  the  sum  of  $1,710,  with 
Interest  for  breach  of  warranty  of  title  to 
certain  lots  In  Houston,  Tex.,  or  for  fraud- 
ulently inducing  plaintiff  to  purchase  the  said 
lot&  The  opinion,  in  a  former  appeal  of  this 
case,  is  reported  in  141  S.  W.  562,  to  which 
reference  is  made  for  a  more  definite  state- 
ment of  the  nature  of  the  case.  The  last  trial 
was  with  a  jury  and  resulted  in  verdict  and 
judgment  for  Cunningham  In  the  sum  of 
$1,550,  with  interest  from  date  of  judgment, 
from  which  this  appeal  is  taken. 
[1]  The  first  assignment  is  that: 
"The  court  erred  in  overruling  defendant's 
special  exceptions,  because  the  lien  complained 
of  by  plaintiff  was  foreclosed  and  the  property 
lold  under  said  foreclosure  and  purchased  at 
said  sale  by  defendant  Blakely,  which  purchase 
inured  to  the  benefit  of  plalntifl  as  an  after- 
acquired  title;  and  further  because,  plaintiff's 
title  having  been  perfected  by  said  purchase  by 
Blakely,  he  could  not  have  been  injured  by  any 
false  representations  made  by  defendant  Ford- 
tran at  the  time  of  the  purchase." 

The  assignment  is  without  merit,  for  the 
reason  that,  after  defendant  In  error  discov- 
ered the  fraud,  he  Instituted  legal  proceed- 
ings to  recover  bis  damages,  which  amount- 
ed to  an  abandonment  of  his  contract  to  pur- 
chase, after  which  it  was  too  late  to  cure  the 
defect  or  offer  to  make  good  title  The  ef- 
fect of  fraud  is  to  vitiate  the  agreement  in 
toto,  and  a  party  who  has  been  guilty  of 
misrepresentation  is  barred  from  all  right 
to  enforce  a  contract  which  that  misrepre- 


sentation has  had  any  Influence  in  inducing 
the  other  party  to  agree  to.  Green  ▼.  Chand- 
ler, 25  Tex.  160;  Norrls  v.  Bnnie,  60  Tex.  88. 

[2,  3]  Assignments  2  and  4  are  that  the 
court  should  not  hare  submitted  the  question 
of  fraud  to  the  jury,  because  the  plaintiff 
testified  that  he  did  not  rely  on  any  state- 
ments made  to  him  by  defendant  Fordtran  at 
any  time. 

The  fraud  in  this  case  consisted  la  furnish- 
ing an  incomplete  abstract  and  by  silence 
concealing  from  the  plaintiff  the  fact  of  the 
existence  of  the  $1,300  lien  upon  the  prem- 
ises in  addition  to  the  statements  made  by 
the  defendant  that  the  title  was  good.  The 
fact  that  plaintiff  required  an  abstract  and 
employed  an  attorney  to  pass  on  It  shows 
that  he  did  not  rely  on  the  statement  of  de- 
fendant Fordtran  that  the  title  was  good. 
However,  this  does  not  free  the  defendant 
from  the  effect  of  the  false  abstract,  because 
it  was  as  much  a  misrepresentation  as  to 
say  that  the  title  was  good.  There  Is  some 
evidence  that  the  attorney  of  plaintiff  knew 
of  the  lien,  though  the  jury  found  that  he 
did  not;  but,  even  If  he  did,  there  is  also 
evidence  that  he  agreed  with  defendant  not 
to  reveal  the  fact  to  plaintiff.  Under  such 
circumstances,  the  defendant  cannot  claim 
that  such  acts  of  the  agent  are  binding  upon 
the  person  defrauded,  because  such  agent 
becomes  the  agent  of  the  person  he  collusive- 
ly  serves.  Association  v.  Parham,  80  Tex. 
528,  16  S.  W.  316. 

The  tenth  is  that  the  court  erred  In  ren- 
dering judgment  for  the  plaintiff,  because  he 
neither  assumed  nor  pcAd,  nor  was  he  re- 
quested to  pay,  the  $1,300  Uen  of  which  he 
complains— -is  disposed  of  by  what  is  said 
under  the  first  assignment 

[4]  The  ninth  and  eleventh  are  to  the  ef- 
fect that  plaintiff  permitted  a  foreclosure  of 
the  lien  which  he  himself  had  assumed,  and 
sale  made  by  the  sheriff,  and  that  he  there- 
by lost  his  right  to  recover  upon  the  covenant 
of  warranty,  citing  Taylor  v.  Lane,  18  Tex. 
Civ.  App.  645,  46  S.  W.  317.  The  answer  is 
that  this  is  not  a  suit  on  the  covenant  of 
warranty,  but  a  case  of  rescinding  of  the 
original  contract  of  sale  and  a  suit  for  the 
money  paid,  which  plaintiff  was  entitled  to 
do  under  the  facts  of  this  case.  Buchanan 
V.  Burnett,  52  Tex.  Civ.  App.  68,  114  S.  W. 
406. 

[S]  The  fourteenth  is  that,  where  failure 
of  title  Is  partial  and  to  a  specific  part  of 
the  property  conveyed,  the  measure  of  dam- 
ages could  not  exceed  the  value  of  the  prop- 
erty to  which  the  title  failed.  This  propo- 
sition of  law  is  correct  when  the  purchaser 
elects  to  stand  by  his  bargain  and  sue  upon 
the  warranty.  Hynes  v.  Packard,  92  Tex. 
44,  45  S.  W.  562.  But,  as  held  above,  this  Is 
not  such  a  case. 
Finding  no  error  in  the  record,  the  case 

is  affirmed. 
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BARNES  y.  TEXAS  &  N.  O.  RI.  C50. 
(No.  6477.) 
(Oonrt  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   May  26,  1815.) 

1.  Railboads    <&=>3tt8— Person    on    Track— 

NBGUOENCB— SUFFICIENCT   OF   EVIDENCE. 

Evidence  in  an  action  fur  ttie  death  of 
plaintilTs  son,  killed  by  a  train  wliile  walking 
on  the  track,  held  to  show  that  the  defendant 
railroad  company  was  not  negligent,  and  to  au- 
thorize an  instructed  verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1356,  1358-1363 ;    Dec  Dig.  «=> 

2.  RAII.B0AD8    <g=»398— Person   on   Track— 
Neoliqence— Proof. 

In  an  action  for  the  death  of  plaintiff's  son, 
who  was  killed  by  a  passenger  train  in  front  of 
which  be  stepped  while  walking  toward  the  en- 
gine of  a  standing  freight  train,  evidence  that 
the  headlight  on  such  engine  was  not  hooded 
did  not  show  that  the  defendant  railroad  com- 
pany was  negligent,  especially  where  there  wag 
no  evidence  that  failure  to  have  the  headlight 
hooded  was  the  proximate  cause  of  the  acci- 
dent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1358,  1358-1303 ;  Dec  Dig.  «=» 
3U8.] 

3.  Railroads    ^=3392— Person    on    Tbaok— 
Negligence. 

That  the  brakeman  on  a  freight  train,  on 
observing  the  approach  of  a  passenger  train 
behind  a  person  walking  between  the  tracks, 
called  to  him  in  a  loud  voice,  "Look  out  and 
get  out  of  the  way!"  aud  such  person  thereupon 
stepped  in  front  of  the  passenger  train  and  was 
killed,  did  not  charge  the  railroad  company  with 
negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  802-909 ;    Dec.  Dig.  <8=»392.] 

Appeal  from  District  Court,  Liberty  Ootin- 
ty;   J.  Uewellyn,  Judge. 

Action  by  Tabbie  Barnes  against  the  Texas 
&  New  Orleans  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Slarsball  &  Harrison,  of  Liberty,  for  ap- 
pcllnnt  Higbtower,  Orgaiu  &  Butler,  of 
Beaumont,  and  Baker,  Botts,  Parker  &  Gar- 
wood, of  Houston,  for  appellee. 

MOURSUND,  J.  Appellee,  on  April  24, 
1912,  sued  appellant  for  damages  on  account 
of  the  death  of  her  son,  Stafford  Barnes,  al- 
leging that  her  son,  at  about  8  o'clock  p.  m., 
was  walking  in  an  easterly  direction  between 
the  main  line  and  the  switch  track  of  the 
railroad  company,  about  400  yards  west  of 
the  depot  at  Dayton;  that  at  said  time  and 
long  prior  thereto  the  place  where  he  was 
walking  was  commonly  and  customarily  used 
as  a  walking  place  by  the  public,  with  the 
full  knowledge,  consent,  aud  acquiescence 
of  the  defendant;  that  at  said  time  defend- 
ant had  standing  upon  its  side  track  in  Day- 
ton a  freight  train  headed  in  a  westerly  di- 
rection, and  the  light  on  said  train  was  not 
hooded  or  closed;  that  it  gave  a  light  so 
bright  as  to  blind  the  eyes  of  a  person  com- 
ing in  contact  therewith  from  the  opposite 


direction;  that  at  said  time  Barnes  approach- 
ed to  within  about  200  feet  of  the  engine 
of  said  freight  train,  and  at  the  same  time 
defendant's  passenger  train  going  east  nixm 
the  main  line,  and  running  at  the  rate  of  not 
less  than  35  miles  per  hour,  came  up  behind 
said  Barnes  running  "without  steam" — that 
is,  making  no  noise  with  the  steam  exhaust ; 
that  Barnes  was  in  a  safe  place,  but  the  en- 
gineer or  fireman  on  said  freight  train  called 
out  to  him  in  a  loud  voice,  "Loolc  out  and 
get  out  of  the  way*!"  which  caused'  Mm  to 
step,  from  a  safe  position  between  said 
tracks,  in  front  of  the  passenger  train,  where 
he  was  struck  and  Instantly  killed;  that 
Barnes  was  dazed  and  bewildered  by  the 
light  on  tile  freight  train  to  such  an  extent 
that  he  believed  said  train  was  moving,  and 
that  he  was  on  said  track  in  front  of  said 
freight  train.  Plaintiff  further  alleged  that 
the  rate  of  speed  at  which  said  passenger 
train  was  running  through  Dayton,  a  thick- 
ly populated  town,  constituted  negligence. 

The  defendant,  on  July  30,  1912,  answered 
by  general  denial  and  plea  of  contributory 
negligence  on  the  part  of  plaintiff.  On  May 
18,  1914,  plaintiff  by  supplemental  petition 
denied  that  Barnes'  death  was  caused  by 
contributory  negligence  as  alleged  by  defend- 
ant Judgment  was  rendered  for  defendant, 
pursuant  to  an  instructed  verdict 

[1]  Dayton,  at  the  time  Barnes  was  killed, 
was  a  town  of  about  1,000  population,  but 
about  half  of  this  number  lived  out  at  a 
sawmill  west  of  the  town  and  about  half  a 
mile  from  the  defendant's  track.  The  track 
of  the  Trinity  Valley  &  Northern  Railway 
Company  runs  from  the  mill  to  within  about 
150  yards  of  defendant's  track,  and  then  a 
T  begins,  one  prong  of  which  runs  in  an  east- 
erly direction  towards  Dayton,  while  the 
other  runs  in  a  westerly  direction,  both  con- 
necting with  the  tracks  of  defendant.  The 
wagon  road  was  the  shortest  way  from  the 
mill'  to  Dayton,  but  the  railroad  track  was 
commonly  used,  especially  in  wet  weather 
and  at  night,  and  it  was  testified  that  at  this 
time  the  roads  were  muddy.  In  using  the 
railroad  tracks  the  shortest  way  was  along 
the  east  prong  of  the  Y,  and  this  was  the  one 
commonly  used  by  people  going  from  Dayton 
to  the  sawmill.  The  defendant's  tracks  were 
fenced  on  both  sides  along  the  T.  Defendant 
had  a  switch  track  between  the  main  track 
and  the  X,  and  the  space  between  the  two 
tracks  was  8  or  10  feet.  On  this  switch 
track  was  standing  a  freight  train,  headed 
west.  The  engine  was  west  of  where  the 
east  prong  of  the  7  runs  Into  defendant's 
tracks.  Barnes  was  not  coming  along  the 
east  prong  of  the  T.  He  came  down  the  de- 
fendant's main  track,  and  when  killed  was  at 
a  point  between  the  two  prongs  of  the  Y, 
where  the  right  of  way  was  not  shown  to  be 
commonly  used  by  the  public.  The  witnesses 
did  not  agree  In  regard  to  his  location  when 
he  was  struck ;   one  testifying  he  was  nearer 
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the  east  prong  than  tbe  west,  while  another 
Uiought  he  was  nearer  the  west  prong  than 
the  east  one.  The  place  where  he  was  killed 
was  about  a  third  of  a  mUe  from  the  west 
end  of  Che  depot. 

Henry  Green  testified  that  he  was  between 
the  tender  of  the  freight  train  and  a  box  car 
when  Barnes  came  along  the  track;  that 
when  Barnes  was  about  15  or  20  feet  from 
the  engine,  and  coming  towards  it,  some  one 
inside  of  the  engine  hallooed  to  "Look  ont !" 
whereupon  Barnes  got  out  of  the  space  be- 
tween the  tracks,  and  got  over  In  the  main 
track,  and  never  looked  back;  that  No.  8  pas- 
senger train,  also  going  east,  struck  him; 
that  Barnes  came  down  the  track  with  his 
head  down  and  his  hands  behind  lilm;  that 
tlie  headlight  of  the  freight  engine  did  not 
have  a  hood  over  it.  Said  witness  testified 
further: 

"I  know  where  those  two  tracks  come  ont 
from  the  lumber  mill  to  Dayton,  one  east  and 
one  West,  and  he  was  killed  about  half  way  be- 
tween those  two  tracks.  I  have  been  living  in 
Dayton  about  a  year  and  a  half,  working  for 
tbe  Dayton  Lumber  Company,  and  people  going 
from  Dayf»n  to  the  sawmill  would  always  go 
down  tbe  Southern  Pacific  track,  and  then  on 
the  Trinity  Valley  &  Northern  track  to  the  mill. 
The  Trinity  Valley  &  Northern  is  the  tram- 
road  that  runs  from  Dayton  to  Fouts,  and  peo- 
ple used  those  tracks  customarily,  both  iu  dry 
nod  wet  weather;  you  could  see  people  down 
that  track  all  the  time." 

Tbe  train  was  running  at  the  rate  of  about 
40  miles  per  hour  when  it  was  about  60  or 
75  feet  from  Barnes.  It  could  have  been 
stopped  in  about  900  feet.  It  was  running 
"without  steam."  The  signal  for  the  cross- 
ing west  of  Dayton  was  given,  and  when  the 
train  waa  close  to  Barnes  four  short  blasts 
were  given  as  a  warning  to  him. 

The  witness  Riley  Elklns  testified  that  he 
heard  tbe  train  whistle  when  about  a  half 
mile  from  Dayton;  that  It  must  have  been 
a  crossing  whistle;  that  about  300  or  400 
yards  from  the  place  he  heard  the  whistle  for 
the  crossing  he  heard  the  whistle  again,  de- 
scribing it  as  a  "kind  of  distress  whistle," 
and  saw  the  train  coming  to  a  stop. 

The  brakeman  on  the  freight  train  testi- 
fied that  Barnes  was  about  opposite  the  en- 
^e  of  the  freight  train  when  he  was  struck. 
Be  insisted  that  Barnes  was  on  the  main 
track  when  tie  and  tbe  engineer  first  hal- 
looed at  him. 

[2,1]  There  Is  no  allegation  in  the  plead- 
ings of  negligence  on  the  part  of  defendant 
on  account  of  discovered  peril.  Nor  Is  It 
charged  that  a  lookout  should  have  been 
kept  In  fact,  plaintifTs  theory  is  that 
Barnes  stepped  tiom  a  place  of  safety  upon 
the  track  In  front  of  the  fast-moving  train, 
at  a  time  when  it  was  impossible  for  the 
engineer  to  save  him  on  account  of  the  speed 
of  the  train.  The  evidence  fails  to  show  that 
tbe  engineer  did  not  see  him  as  soon  as  he 
got  upon  the  track  and  try  to  warn  blm  by 
giving  four  sharp  blasts.    The  evidence  fails 


to  show  that  running  at  the  rate  of  40  miles 
per  hour  at  a  point  more  than  a  third  of  a 
mile  from  the  depot,  where  the  track  was 
fenced  on  both  sides,  constituted  negligence, 
and  falls  to  show  that  the  high  speed  of  the 
train  was  the  proj:imate  cause  of  Barnes' 
death.  Conceding  that  the  headlight  on  the 
engine  of  the  freight  train  was  not  hooded, 
such  fact  does  not  establish  negligence.  The 
headlight  was  required  by  statute.  But, 
even  if  it  was  conceded  that  the  headlight 
should  have  been  hooded,  the  evidence  fails  to 
show  that  the  failure  to  have  same  hooded 
was  the  proximate  cause  of  Barnes'  death. 
PlaintifTs  theory  that  Barnes  was  confused 
by  the  headlight  into  believing  that  the 
freight  train  was  moving,  or  about  to  move, 
rests  upon  no  basis  furnished  by  the  evi- 
dence. It  is  a  mere  conjecture.  As  a  matter 
of  fact,  if  he  was  15  or  20  feet  east  of  tlie 
engine,  but  between  the  tracks,  the  light 
could  not  have  blinded  him,  as  It  would 
shine  beyond  blm.  It  cannot  be  said  that 
the  giving  of  the  warning  cry  or  cries  by 
the  brakeman  of  the  freight  train  consti- 
tuted negligence.  The  undisputed  evidence 
shows  that  the  crossing  signal  was  given. 

We  conclude  that  the  evidence  would  not 
support  a  finding  of  negligence  on  the  part 
of  the  railroad  company.  It  is  therefore 
useless  to  discuss  the  question  of  contribu- 
tory negligence.  The  court  did  not  err  In 
instructing  a  verdict  for  defendant 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


ALLEN   T.    BETTIG.      (No.    480.) 

(Court  of  cava  Appeals  of  Texas.     El  Paso. 
May  27,  1916.) 

1.  CONTINUANCB    «=337  —  ABSENCE  0»  Wl»- 

NESBEa— Matsbiazitt  of  Testucont— Sut- 

nciENCT  of  Motion. 

In  an  action  on  a  note,  wherein  defendant 
claimed  that  he  had  bought  the  note  from  Y.,  to 
whom  plaintiffs  attorney  bad  delivered  it  with 
instructions  to  sell  it  a  motion  for  a  continu- 
ance to  procure  the  testimony  of  such  attorney 
and  another  was  insufficient  where  it  did  not 
allege  that  the  attorney  would  testi^  that  he 
had  authority  to  sell  the  note,  or  show  that  ei- 
ther of  the  witnesses  would  testify  to  any  facts 
material  to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  117-121,  127 ;    Dec.  Dig.  «S=>37.j 

2.  Lost  iNSTBxncENTs  <s=s>22— AonoN  on  De- 
BTBOTED  Note — Pi-EAniNo  AND  PBOor— Sxo- 
ONDABT  Evidence. 

In  an  action  on  a  note  which  had  been  de- 
stroyed, secondary  evidence  of  the  contents  of 
the  note  was  admissible  on  proof  having  been 
made  of  its  destruction,  though  the  destniction 
of  tbe  note  was  not  alleged  in  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  Si  47-50;    Dec.  Dig.  ©=922.] 

3.  Lost  Instbuments  4=b23  —  Bdboen  or 
Pboof— Defense. 

In  an  action  on  a  note  which  had  been  de- 
stroyed, wherein  defendant  claimed  to  have 
bought  the  note  from  T.,  to  whom  plaintiff's 
agent  had  delivered  it  with  instructions  to  sell 
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it,  the  burden  was  on  the  defendant  to  estab- 
lish his  contention  that  be  bought  tbe  note  in 
good  faith  in  the  usual  course  of  trade,  without 
knowledge  of  Y.'s  ladi  of  authority. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  ||  51-57 ;    JDec.  Dig.  ®=»23.] 

4.  Lost  Iketruuents  €=s>23— Action  on  Dk- 
BTKOYED  Note— Evidence— Parties. 

In  such  suit,  it  was  not  error  to  admit  evi- 
dence to  show  Y.'s  dealings  with  plaintiff's 
agent. 

[EM.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  |§  51-57;    Dec.  Dig.  «=23.] 

Error  from  District  Court,  Harris  Cotinty; 
Ohas.  B.  Ashe,  Judge. 

AcUon  by  W.  B.  Rettig  against  O.  L.  Al- 
len. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Dowell  &  Dowell,  of  Houston,  for  plain- 
tiff in  error.  T.  0.  Rowe,  of  Houston,  for  de- 
fendant in  error. 

WAI/THALL,  J.  In  this  case,  W.  E.  Ret- 
dg,  defendant  in  error,  sued  O.  L.  Allen, 
plaintiff  In  error,  on  a  promissory  note  for 
$1,000  and  a  foreclosure  of  a  chattel  mort- 
gage lien  on  a  sawmill,  fixtures,  and  tools, 
described  in  the  petition,  given  to  secure  the 
note,  and  made  T.  J.  Reed  and  J.  T.  Brown 
parties  defendant,  as  claiming  to  have  some 
interest  in  the  mortgaged  property,  obtained 
after  plaintiff's  rights  attached.  Allen  an- 
swered by  general  and  special  demurrers, 
general  denial,  special  denials  of  the  allega- 
tions in  the  petition,  and  alleged  that  be 
had  paid  off  and  satisfied  the  note,  and  that 
at  the  time  of  the  filing  of  the  suit  was  tbe 
owner  and  holder  of  tbe  said  note,  in  good 
faith,  purchasing  the  note  from  N.  L.  Xar- 
borough ;  that,  Rettig,  through  his  wife,  hav- 
ing placed  the  said  note  in  the  hands  of  Tar- 
borough  for  settlement  and  collection,  Yar- 
borough  bad  a  right  to  sell  and  convey  the 
note  to  him  (Allen) ;  that  the  note  was  orig- 
inally a  debt  for  lumber,  and  that  Rettig, 
acting  through  his  wife  as  his  agent,  agreed 
to  accept  in  settlement  of  the  note  an  order 
on  Reed  and  Brown,  then  owners  of  the  saw- 
mill, for  106,000  feet  of  lumber;  that  the  or- 
der had!  been  given  and  the  note  tiiereby 
paid ;  that  IX  the  lumber  was  not  delivered 
on  the  order  be  (Allen)  would  be  liable  only 
for  the  lumber  and  not  on  the  note;  that  to 
affect  a  collection  of  said  note,  Mrs.  Rettig 
placed  the  note  in  the  hands  of  R.  W.  Har- 
ris, an  attorney,  and  that  said  Harris  placed 
the  note  In  tbe  bands  of  said  Yarborough 
with  instructions  to  sell  the  note;  and  that 
he  (AUen)  bought  tbe  note  from  Yarborough 
for  $150  and  an  interest  in  some  land.  Ret- 
tig, by  supplemental  petition,  demurred  and 
denied  tbe  facts  alleged  in  Allen's  answer; 
denied  that  his  wife  was  his  agent  or  au- 
thorized to  do  anything  whatsoever  about  the 
collection  of  said  note,  that  if  AUen  had  ever 
given  an  order  to  Reed  and  Brown  for  lum- 
ber in  settlement  of  said  note,  he  (Allen)  had 


countermanded  said  order  for  tbe  lumber, 
and  that  no  lumber  was  ever  delivered.  The 
pleadings  are  lengthy.  Tbe  case  was  sub- 
mitted to  the  jury  on  special  Issues,  and  any 
further  facts  necessary  to  an  understanding 
of  the  case  will  be  gathered  from  the  issues 
submitted  to  and  found  by  the  Jury.  The 
Jury  found  as  follows: 

"1.  The  plaintiff,  Rettig,  is  indebted  to  de- 
fendant, Allen,  in  the  sum  of  $40  as  rent 

"2.  Rettig  authorized  his  wife  to  collect  the 
note  sued  on. 

"3,4.  Rettig  authorized  his  wife  to  accept 
lumber  from  Allen  in  settlement  of  the  note. 

"6.  Mrs.  Rettig,  in  settlement  of  said  note, 
accepted  an  order  from  Allen  on  Reed  and 
Brown  for  105,000  feet  of  lumber. 

"6.  Neither  Rettig  nor  his  wife  have  ever  re- 
fused to  tEike  lumber  in  settlement 

"7.  Mrs.  Rettig  called  upon  Reed  St  Brown 
for  the  purpose  of  securing  the  delivery  of  the 
lumber. 

"8.  Mr.  Rettig  never  authorized  his  wife  to 
sell  the  note. 

"9, 10, 11.  Rettig  authorized  bis  wife  to  en»- 
ploy  R.  W.  Harris,  a  lawyer,  for  the  pirrpose 
only  of  collecting  the  note. 

"12, 13, 14.  No  response. 

,"16.  Allen,  before  he  got  possession  of  the 
note,  knew  that  it  had  been  turned  over  to  Har- 
ris for  the  purpose  of  collection  onl.v. 

"16.  Allen  got  the  note  from  Yarborough. 

"17.  Yarborough  got  the  note  from  Harris. 

"1&  Allen,  at  the  time  he  got  the  note,  did 
not  know  that  Yarborough  had  gotten  it  from 
Harris. 

"19,20,21,22,23.  Allen  purchased  tbe  note 
from  Yarborough  by  paying  him  $150,  and  took 
possession  of  the  note  at  the  time  he  bought  it 

"24,25.  At  the  time  Allen  bought  the  note 
of  Yarborough,  he  did  not  believe  that  Yarbor- 
ough was  the  legal  owner  and  holder  of  it  bat 
knew  that  the  note  belonged  to  Rettig." 

[t]  The  first  assignment  of  error  is  based 
on  the  refusal  of  tbe  court  to  continue  tbe 
case  on  Allen's  motion.  In  this  there  was 
no  error.  Tbe  motion  to  continue  was  not 
sufficient,  in  that  it  did  not  show  the  mate- 
riality of  the  testimony  of  either  of  the  two 
witnesses.  It  did  not  state  what  Allen  want- 
ed to  prove  by  Spender,  nor  in  any  way  un- 
dertake to  show  that  his  evidence  would  be 
material  on  any  issue.  The  motion  stated 
that  the  testimony  of  Harris  was  material, 
in  that  he  would  testify  that  he  was  tbe 
agait  and  attorney  for  Rettig,  and  bad  tbe 
note  sued  on  in  his  possession  for  settlement, 
and  that  he  placed  the  note  in  tbe  hands  of 
Yarborough  for  settlement  and  payment,  and 
that  Yarborough  received  $150  of  AUen  and 
interest  in  40  acres  of  land  and  deUvered 
said  note  to  AUen.  Tbe  Jury  found  tbe  facts 
about  as  stated  in  the  motion.  Tbe  material 
issue  tendered  by  Rettig  on  these  facts  was 
a  want  of  authority  of  Harris  and  Yarbor- 
ough to  do  more  than  collect  tbe  note.  Tbe 
motion  did  not  allege  that  Harris  would  tes- 
tify fbat  be  bad  authority  from  either  Ret- 
tig or  bis  wife  to  sell  the  note  to  Allen.  Tbe 
Jury  found  that  Allen  knew  the  note  bad 
been  turned  over  to  Harris  for  collection 
only.  Yarborough  could  have  no  greater  au- 
thority to  dispose  of  the  note  than  Harris, 


4=»For  other  cases  see  aame  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tei.) 


OVEKSTREET  v.  HANCOCK 


217 


from  whom  he  got  It  There  was  no  fact  ma- 
terial to  any  Issue  in  the  case  stated  in  the 
motion,  and  the  court  was  not  In  error  in 
orerrallng  it 

[2]  The  suit  was  brought  on  the  note.  The 
note  bad  been  destroyed,  and  the  court  per- 
mitted Rettig  to  prove  the  contents  of  the 
note  without  any  allegation  in  the  pleading 
as  to  the  destruction  or  loss  of  the  note.  In 
this  there  was  no  error.  If  It  were  an  eq- 
uitable suit  to  establish  the  existeiice  of  the 
lost  note  merely,  the  averment  of  its  loss 
would  probably  have  been  necessary.  But 
tbe  suit  was  not  to  establish  the  existence  of 
the  note,  but  to  recover  Judgment  on  the 
note,  and  a  rule  of  evidence  only  was  involv- 
ed, and  upon  proof  of  its  destruction  secon- 
dary evidence  as  to  its  contents  was  admis- 
sible. Houy  V.  Gamel,  26  Tex.  Civ.  App.  123, 
62  S.  W.  76.     The  assignment  is  overruled. 

[3]  The  thirteenth  and  fourteenth  grounds 
in  the  motion  for  a  new  trial  are  based  on 
tbe  refusal  of  the  court  to  give  special  In- 
structions requested,  placing  the  burden  of 
proof  on  plaintiff  to  show  that  at  tbe  time 
Allen  bought  the  note  from  Xarborough,  he 
(Allen)  knew  that  Xarborough  Lad  no  right 
to  sell  the  note,  and  that  he  (Allen)  had  not 
acquired  the  note  in  good  faith  in  tbe  usual 
course  of  trade.  The  court  was  not  in  error 
in  refusing  these  instructions.  The  matters 
were  defensive,  and  the  burden  was  on  de- 
fendant 

[4]  Tarborough  was  neither  a  proper  nor 
necessary  party  to  tbe  suit  and  it  was  not 
error  to  admit  evidence  to  show  the  nature 
of  his  dealings  with  Allen,  aa  claimed  in  the 
sixteenth  assignment  The  assignment  is 
overruled. 

In  the  absence  of  a  statement  of  facts,  we 
cannot  say  that  special  issues  Nos.  24  and  25 
are  without  evidence  to  support  them,  and 
the  assignments  16  and  16,  raising  this  issue, 
are  overruled. 

Assignments  11,  12,  13,  14,  16,  and  16  are 
without  merit  and  are  overruled.  The  judg- 
ment rendered  by  the  court  was  the  only  one 
that  could  have  been  properly  rendered  on 
the  facts  found  by  the  jury. 

Tbe  judgment  Is  alBrmed. 


OVERSTRBET  et  al.  v.  HANCOCK. 

(No.  799.) 

(Court  of  CSvil  Appeals  of  Texas.     Amarillo. 

May  29,  1916.) 

L  Pbikcipal  and  Agent  <g=389— Action  fob 
Compensation  —  Pleading  —  Variance  — 
Stjit  fob  "ComassioH"— Pboof  of  "Dis- 

COUIfT." 

Where  an  automobile  agent  sued  for  com- 
missions, but  proved  that  his  compensation  was 
to  conmst  in  the  privilege  of  receiving  an  18 
per  cent,  discount  on  every  car  he  purchased 
from  his  principals  for  a  bayer  from  him,  there 
was  no  variance  between  the  allegation  and 
proof,  BJcce  "commission"  is  the  compensation 
of  a  factor  or  other  agent  for  services  rendered 


in  making  a  sale  or  otherwise,  while  a  "dis- 
count" is  a  deduction  from  a  list  price,  and  so 
may  amount  to  compensation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |{  216,  W»-239;  Dec.  Dig. 
«=989. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Commission;  Dis- 
count] 

2.  Sales  ©=38— Saie  ob  Agency — Consion- 
hent— constbuction — intention. 

The  intention  of  the  parties  as  to  whether 
there  was  a  sale  outright  or  a  consignment  to 
the  plaintiff  as  agent  for  sale  was  the  control- 
ling factor  in  construing  a  contract  whereby  de- 
fendants allowed  the  plaintiff  exclusive  terri- 
tory in  which  to  sell  their  automobiles,  his  com- 
pensation to  consist  of  an  18  per  cent  discount 
from  the  list  price,  to  which  be  was  entitled  on 
each  car  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i§  18,  19;    Dec.  Dig.  <8=»a] 

3.  Sales  ©=>8— Conteact  of  Employment- 
Intention  —  Salb  ob  Conbionubrt  of 
Goods. 

Where  plain tiif  contracted  to  sell  defend- 
ants' automobiles  in  certain  territory,  and  for 
cars  sold  wns  to  pay  defendants  the  list  price, 
less  his  agenfs  discount  of  18  per  cent,  such 
contract  oonstitnted  the  plaintiff  a  factor  for 
tbe  sale  of  cars,  the  transaction  not  being  a 
purchase  of  cars  by  him,  but  a  consignment  of 
them  to  him  as  agent  for  sale,  since  defendants 
did  not  part  wii±  the  title  of  the  cars  until 
sale  should  be  made  to  Ute  ultimate  purchaser. 
[Ed.  Note. — ^For  other  cases,  see  Sales,  Gent 
Dig.  a  18,  19;    Dec  Dig.  «=»&] 

4.  Pbincifai.  and  Agent  iS=>85— Sai.b  of 
Automobiles  on  Consionment— Advances 
FOB  Cars— Discontinuance  of  Agency. 

Where  defendants  by  contract  allowed 
plaintiff  tbe  exclusive  right  to  sell  c  their  auto- 
mobiles in  certain  territory,  accepting  an  ad- 
vancement of  $250  from  him  to  be  applied  on 
tbe  purchase  price  Of  the  first  10  cars  sold, 
plaintiff  was  entitled  to  recover  such  advance- 
ment upon  breach  of  tbe  contract  by  the  defend- 
ants. 

[E!d.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {f  224-228;    Dec.  Dig.  ®=> 


Ages 
85.] 


5.  Pbincipal  and  Agent  ®=581— Consign- 
MBHT  or  Automobiles  —  Invasion  of 
AoBinr's  Tebbitoby— Damaoks. 

Where  defendants  contracted  that  plaintiff 
should  have  tbe  sole  right  to  sell  their  automo- 
biles in  specified  territory  for  a  specific  time, 
and  thereafter  such  defendants  sold  a  car  with- 
in such  territory,  plaintiff  was  entitled  to  re- 
cover his  agreed  commission  of  18  per  cent,  on 
the  list  price  of  the  car  in  an  action  for  breach 
of  the  contract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  g§  194-214,  219,  223;  Dec. 
Dig.  «s>81.] 

Appeal  fr<nn  Tarrant  County  Court;  O.  T. 
Prewett  Judge. 

Action  by  V.  T.  Hancock  against  J.  R. 
Overstreet  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    AfDrmed. 

Baskln,  Dodge  &  Eastus,  of  Ft  Worth,  for 
appellants.  F.  M.  Bransford,  of  Ft  Worth, 
and  B.  W.  Miles,  of  Coolidge,  for  appellee. 

HUFF,  C.  J.  The  appellee,  V.  T.  Han- 
cock,  as  the  assignee  of  S.  E.  McLellan,  sued 
J.   R.  Overstreet  and   R.   J.   Loveless.     The 
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petltioii  alleges  that  In  March,  1910,  Mc- 
Lellan  entered  into  an  agreement  with  Over- 
street  and  Iioveless,  by  the  terms  of  which 
McLellan  was  to  have  the  exclusive  right  to 
sell  the  Detrolter  automobile  in  Limestone 
county,  Tex^  and  along  the  edge  of  Hill 
county,  from  March  12,  1913,  iintll  October 
1,  1913,  and  during  that  time  McLellan  was 
to  receive  18  per  cent,  commission  on  all 
automobiles  sold  in  that  territory.  It  was 
stipulated  that  Mcl/ellan  was  to  deposit 
with  appellants  $250,  $25  of  which  should 
be  credited  to  him  on  the  sale  of  each  car 
within  said  territory,  until  10  cars  were 
sold,  and  the  deposit  money  thereby  re- 
turned ;  that  $290  was  so  deposited  and  one 
car  ordered,  and  McLellan  received  a  credit 
for  $25 ;  that  he  began  to  solicit  for  the  sale 
of  the  cars  within  the  territory,  and  contin- 
ued until  June  13,  1913,  when  he  ceased  on 
account  of  the  acts  of  appellants  in  violating 
the  territory  and  in  selling  the  Detrolter  car 
therein  to  other  parties,  thereby  defeating 
the  efforts  of  McLellan,  and  thereby  the  con- 
tract was  violated;  that  appellants  sold  a 
car  to  A.  B.  Reynolds,  for  $900,  In  the  ter- 
ritory assigned  him,  and  that  McLellan  was 
entitled  to  18  per  cent.,  or  $162,  commission 
on  said  sale  by  the  terms  of  their  agreement, 
which  sum,  and  the  $225  remaining  of  the 
deposit,  was  sued  for;  that  appellants  can- 
celed a  part  of  the  territory  assigned  to  Mc- 
Lellan ;  the  appellee  also  alleges  the  assign- 
ment of  the  claim  to  him  by  McLellan.  The 
appellant  answered,  denying  that  McLellan 
was  to  receive  18  per  cent  commission,  but 
on  the  contrary,  McLellan  agreed  to  handle 
the  car  in  the  territory  and  contracted  for 
10  cars,  depositing  $250  on  the  contract, 
which  entitled  him  to  18  per  cent  discount 
on  all  cars  sold  by  him  In  their  territory 
until  October  1,  1913,  and  also  denied  that 
any  of  the  deposit  was  to  be  returned  if  Mc- 
Lellan did  not  sell  10  cars.  They  also  de- 
nied that  McLfellan  was  entitled  to  $162,  or 
any  other  amount  on  account  of  the  sale  to 
Reynolds.     McLellan  testified: 

"My  agreement  was  for  10  cars,  and  I  put 
up  a  deposit  of  $250,  which  secured  me  and  by 
which  1  had  the  exclusive  right  to  handle  the 
Detroiter  in  I/imestone  county  until  October  1, 
1913,  with  the  privilege  of  a  year's  renewal  or 
the  return  of  the  unused  portion  of  the  deposit, 
and  I  was  to  have  18  per  cent  discount  oo  all 
cars  sold  in  that  county.  My  deposit  money 
was  to  be  returned  pro  rata  as  I  used  the  cars, 
and  if  any  of  my  territory  was  cut  off,  the  cor- 
responding amount  of  the  deposit  was  to  be  re- 
turned to  me;  that  is  to  say,  I  was  to  be  al- 
lowed a  credit  of  $25  on  each  car  until  10  were 
used.  The  list  price  of  the  cara  was  $900  and 
the  freisht  ?65,  making  the  price  to  purchaser 
$965.  The  18  per  cent,  was  calculated  on  the 
list  price  of  $900,  so  that  the  cars  would  cost 
me  $803  each,  including  the  freight" 

He  toolc  one  car  and  paid  $803  less  $25  re- 
bate, out  of  the  deposit  Be  took  the  car 
and  began  working  the  territory  as  agent 
for  the  sale  of  the  cars,  when  another  agent 
of  appellant  sold  cars  in  the  territory,  ot 
which  fact  McLellan  wrote  appellants,  noti- 
fying them  they  should  pay  his  18  per  cent 


commission.  Shortly  thereafter  appellants 
sold  Reynolds  a  car,  In  the  territory  assigued 
to  McLellan,  on  which  sale  McLellan  de- 
manded $162.  After  that  date  McLellan  did 
not  sell,  or  make  an  effort  to  sell,  in  the 
territory,  because  of  the  claimed  violation 
of  the  agrreement.  On  June  7,  1913,  appel- 
lants cut  off  the  better  part  of  the  territory 
with  the  named  towns  therein,  Mexla,  Groes- 
beck,  and  ICossler,  leaving  to  McLellan  only 
Collidge,  a  small  inland  town.  He  then  de- 
manded a  return  of  the  $225  deposit  re- 
maining In  the  hands  of  appellants.  This 
was  refused.  Appellants  wrote  McLellan  the 
following  letter,  March  13, 1913: 

"Dear  Sir:  According  to  our  agreement  yes- 
terday evening,  I  am  submitting  yon  below  an 
agreement  whereby  you  can  handle  the  De- 
trolter in  Limestone  Co.,  and  am  shipping  you 
to-day  the  car.  On  the  contract  for  ten  cars 
with  a  $250.00  deposit  yon  are  entitled  to  18% 
discount  on  all  the  cars  sold  in  that  county,  be- 
tween now  and  Oct  Ist,  1913.  Your  deposit 
money  is  to  be  returned  pro  rata  as  you  use 
the  cars,  and  I  hereby  acknowledge  the  receipt 
of  $803.00  for  one  car,  allowing  you  $25.00  re- 
bate on  that  car  and  $250.00  deposit,  maldng 
$1028.00.  On  each  car  you  take  yon  will  be 
entitled  to  $25.00  rebate  until  you  have  taken 
nine  more. 

'"This  sulmtantially  covers  the  agreement  and 
yon  will  be  entitled  to  work  Mt  Calm,  Hubbard 
and  along  the  edge  of  Hill  county,  and  any  oth- 
er territory  until  it  is  contracted  for,  lying  trib- 
utary to  you." 

On  April  26,  191S,  McLellan  wrote  appel- 
lants that  one  Sanders  bad  sold  a  car  and 
was  about  to  sell  another  near  Collidge,  and 
stated  herdn: 

"Now  if  these  facta  are  true,  I  shall  certainly 
claim  all  the  commissions  on  all  the  sales  he 
makes.  If  he  cut  the  price  to  make  sales,  it  ia 
his  own  lookout.  I  claim  eighteen  per  cent  on 
$900.00,  the  price  he  should  have  gotten,  plus 
the  freight  l  ask  you  to  protect  my  interest  in 
this  matter." 

Appellants  answered  this  letter,  writing  to 
McLellan,  April  28,  1913,  that  they  had  no- 
tified Sanders  that  he  must  let — 
"your  territory  alone.  I  also  notified  him  that 
in  case  he  made  any  sales  in  your  territory  they 
would  be  considered  your  sales,  and  that  you 
could  demand  the  commission  on  them." 

In  June  McLellan  notified  appellants  that 
be  would  claim  the  commission  on  a  Reyn- 
olds sale.  Appellants  repUed,  admitting  the 
sale,  but  claimed  It  wis  made  for  Reynolds' 
son  to  work  F^reestone  county.  There  were 
several  other  letters  passed  between  the  par- 
ties with  reference  to  the  territory  and  the 
commissions  to  be  received,  which  resulted 
in  a  letter  from  appellants  to  McLellan  that 
the  towns  mentioned  In  his  territory  were 
given  to  others,  leaving  him  only  Collidge 
therein.  The  facts  show  that  the  appellants 
were  the  state  agents  for  the  state  of  Texas, 
for  the  sale  of  the  car  at  the  time  they  en- 
tered Into  the  agreement  with  McLellan,  and 
during  the  time  the  transaction  above  men- 
tioned was  had.  McI^eUan  entered  into  the 
contract  with  appellants,  for  the  purpose  of 
selling  the  cars  so  handled  by  them.  In  the 
territory  mentioned,  and  testified  that  he 
had  the  exclusive  rlsht  to  sell  the  cars  in 
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tbat  territory,  tmder  the  agreement  The 
evidence  sliovs  that  the  claim  of  McLellan 
was  assigned  to  the  appellee,  V.  T.  Hancock, 
who  saes  tbereon.  The  case  was  tried  be- 
fore the  court,  and  resulted  in  a  Judgment 
lo  favor  of  appellee,  for  the  sum  of  $867.84. 

[1, 2]  The  first  assignment  ia  to  the  effect 
that  the  allegations  in  the  petition  that  ap- 
pellants agreed  to  pay  a  commlssioa  on  the 
sale  of  cars  were  not  met  by  the  proof,  bat 
under  the  undisputed  evidence  McLellan  was 
allowed  a  discount  on  the  pan^ase  and  sale 
of  automobiles.  The  contention  of  appel 
lants  appears  to  be  that  the  meaning  of  "dls 
count"  and  "commissions"  are  dUteroit,  and 
therefore  the  allegations  to  pay  commissions 
Is  not  supported  by  proof  that  discount  was 
to  be  made  on  the  list  price  of  the  car  sold. 
We  are  referred  to  8  Cyc.  334,  for  the  mean- 
ing of  "commission."  One  of  the  definitions 
given  therein  is: 

'^D  commercial  law  a  compensation  to  a  fac- 
tor or  other  agent  for  services  to  be  rendered 
in  makiii{;  a  sale  or  otherwise ;  a  sum  allowed 
as  compensation  to  a  servant,  factor  or  ai^nt 
who  manages  the  affairs  of  others  in  recom- 
pense for  tiieir  services,"  etc. 

Appellants  also  refer  us  to  14  Cyc.  296,  for 
a  definition  of  "discount"  We  find  from  the 
definition  there  given  it  has  a  double  mean^ 
log: 

"Is  a  general  sense  as  a  noun,  a  cutting  off, 
an  allowance  or  deduction  made  from  a  gross 
ram  on  any  account  whatever." 

In  some  such  sense  as  above  defined  it  was 
evidently  used  by  the  parties  to  the  transac- 
tion in  question.  One  of  the  meanings  by 
Webster  is: 

"An  allowance  upon  an  account  debt  demand,- 
price  asked,  and  the  like;  something  taken  off 
«r  deducted." 

Century  Dictionary: 

"Any  deduction  from  the  customary  price  or 
from  a  sum  due  or  to  be  due  at  a  future  time." 
CarroU  v.  Drury,  170  111.  871,  49  N.  E.  3U. 

Bonvler: 

"An  allowance  sometimes  made  for  prompt 
payment" 

When  a  merchant  sells  a  bUl  of  goods  and 
throws  off  part  for  present  payment  it  noay 
be  said  to  be  a  discount  on  his  part 

[3]  In  this  case,  the  consideration  for  dis- 
counting the  list  price  of  the  goods  18  per 
cent  by  appellants  was  that  McLellan  should 
act  for  them  in  a  given  territory  In  the  sale 
of  the  can  and  make  sales  thereof.  This 
was  the  compensation  to  be  received  by  the 
agent  for  his  services.  This  is  clearly  evi- 
denced by  the  testimony  as  well  as  by  ap- 
pellants' letters.  It  was  regarded  by  them 
as  commissions  or  compensation  to  him  as 
their  agent  in  that  territory,  in  which  he  was 
not  to  be  disturbed  by  other  agenta  We 
think,  therefore,  the  evidence  supports  the 
allegation.  The  Intention  of  the  parties  in 
this  kind  of  contract  will  control,  as  in  all 
others,  and  as  to  whether  the  goods  were  sold 
or  consigned  to  an  agent  for  sale.  Hamilton 
▼.  WUling,  7S  T6X.  603, 11  S.  W.  843.    Under 


the  testimony  there  were  no  cars,  except  one, 
delivered.  The  agent  in  certain  territory 
was  to  sell  the  cars,  and,  when  sold,  he  was 
to  retain  18  per  cent  on  the  list  price;  in 
other  words,  he  was  to  pay  to  appellants 
$900,  less  the  18  per  cent.  This  contract 
constituted  McLellan,  in  a  sense,  a  factor,  for 
the  sale  of  the  cars.  Appellants  bad  at  no 
time  parted  with  the  title  or  possession  of 
the  cars  until  the  sale  was  made  to  the  ulti- 
mate purchaser.  MUburn  Mfg.  Co.  v.  Teak, 
89  Tex.  209,  34  S.  W.  102;  Barnes  Safe  & 
liock  Co.  V.  Blocb  Bros.  Tobacco  Co.,  38  W. 
Va.  158,  18  S.  E.  482,  22  L.  B.  A.  850,  49  Am. 
St  Bep.  846. 

[4]  Appellants,  having  discontinued  the 
agency,  were  liable  to  McLellan  for  the  ad- 
vancements made  to  them  on  goods  to  be  sold 
under  the  contract  and  to  be  reimbursed 
therefor.  Mechem  on  Agency,  {  2S54,  vol.  2 
(2d  Ed.) ;  19  Cya  164;  MUls  v.  Johnston,  23 
Tex.  308 ;  Kempner  v.  Patrick,  43  Tex.  Civ. 
App.  216,  95  S.  W.  61. 

[6]  The  second  and  third  assignments  are 
leveled  at  the  Judgment  awarding  $162  as 
commissions  due  Mcjjellan  on  the  sale  made 
by  appellants  to  Reynolds,  on  the  ground  it 
Is  urged  that  this  was  simply  a  breach  of 
contract  on  the  part  of  appellants,  and  that 
the  commissions  which  McLellan  would  have 
received  was  not  the  measure  of  damages; 
that  the  contract  fixed  no  measure  of  dam- 
ages for  such  sale,  and  for  that  reason,  under 
the  pleadings  and  evidence,  only  nominal 
damages  were  recoverable. 

The  contract  assigned  to  McLellan  a  sped- 
fled  territory  for  a  specific  time,  in  which  to 
make  sales;  this  territory,  the  evidence  au- 
thorized the  court  to  find,  was  exclusively  the 
territory  of  McLellan,  as  agent  and  he  alone 
had  the  right  to  make  the  sales  therein. 
Within  the  time  specified  by  the  agreement 
and  in  the  territory  set  apart  exclusively  to 
McLellan,  the  appellants  sold  to  one  of  his 
customers  a  car.  By  the  terms  of  the  con- 
tract McLellan  alone  bad  the  right  to  make 
such  sale,  and  upon  making  it  would  have 
been  entitled  to  $162  for  his  services.  Ap- 
pellants having  voluntarily  entered  the  terri- 
tory within  the  time  they  had  contracted  the 
agent  should  sell  therein,  the  agent  will  be 
entitled  to  bis  commission  at  the  rate  speci- 
fied in  his  agreement  with  his  principals. 
The  agent  in  the  territory  had  the  right 
within  the  time  specified  under  the  contract 
to  make  the  sale,  and  appellants  had  no  right 
to  resume  control  of  such  territory  and  sell 
therein  in  violation  of  their  contract  String- 
fellow  V.  Powers,  4  Tex.  Civ.  App.  199,  23  S. 
W.  313;  Harreil  v.  Zimpleniau,  66  Tex.  292, 
17  S.  W.  478.  When  the  principals  sold  the 
car  within  the  territory  of  the  agent  his 
compensation  wUl  be,  or  should  be,  governed 
and  controlled  by  the  contract  granting  him 
the  commissions  named.  Thompson  v.  Berg, 
10  Tex.  Civ.  App.  200,  30  S.  W.  454. 

We  find  no  reverslbia  error,  and  the  case 
will  be  affirmed. 
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GAINES  T.  BROWN.    (No.  787.)t 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

May  8, 1915.    Rehearing  Denied 

June  S,  1916.) 

1.  BnxB  AWD  Notes  «=»527— Aotiohb— Evi- 

DBNCJt— SUFFECIENCT. 

In  a  suit  on  a  note,  evidence  held  to  show 
that  it  was  not  intended  that  the  notes  which 
were  given  to  secure  a  guaranty  should  be  dis- 
charged when  the  guaranty  was  discharged. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {S  1847-1855;  Dec.  Dig.  ®=» 
627.] 

2.  BiixB  AND  Notes  €=9537-^ubt  Question 

— DiBECTION  OP   VEBDICT. 

In  a  suit  on  a  note,  where  there  was  no 
sworn  pleading  attacking  the  validity  of  the 
assignment,  and  the  evidence  clearly  showed 
that  the  note  was  in  force,  it  is  proper  to  di- 
rect a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1862-1S83;  Dec.  Dig.  «s> 
537.] 

Appeal  from  District  (3ourt,  Dawson  CJoun- 
ty;    W.  R.  Spencer,  Judge. 

Action  by  C.  E>.  Brown  against  W.  E. 
Gaines.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C^  D.  Russell  and  Mathes  &  WUliams,  all 
of  Plainview,  for  appellant  Ferguson  & 
Puckett,  of  Lubbock,  and  O.  E.  Lockhart,  of 
Tahoka,  for  appellee. 

HALL,  J.  PlaintUr,  Brown,  sued  appel- 
lant apon  a  promissory  note,  dated  July  8, 
1911,  executed  by  defendant,  payable  to  3. 
F.  Barron,  R.  E.  Simpson,  and  Mit  Alkln, 
October  1, 1911,  In  the  sum  of  $1,842,  provid- 
ing for  interest  from  maturity  at  10  per  cent 
and  10  per  cent  attorney's  fees. 

Ttae  defendant  answered  tliat  he,  together 
with  28  other  citizens  of  Dawson  county,  ex- 
ecuted what  is  termed  a  guaranty  contract, 
in  the  sum  of  $60,000,  for  the  purpose  of  se- 
curing the  construction  of  a  railroad  Into 
said  county.  By  said  contract  they  agreed  to 
pay  T.  J.  O'Donnell  the  said  sum  upon  the 
completion  by  the  Santa  F£  Railway  Com- 
pany of  a  railway  Into  the  town  of  Lamesa ; 
that  at  the  same  time,  for  the  purpose  of 
securing  the  performance  of  said  contract, 
the  defendant  and  a  large  number  of  other 
persons  executed  thtir  respective  notes,  pay- 
able to  the  said  O'Donnell,  and  that  the  note 
sued  upon  was  the  amount  due  from  him 
upon  said  guaranty  contract,  as  between  him- 
self and  the  other  guarantors;  that,  in  ac^ 
cordance  with  the  understanding  and  agree- 
ment of  all  parties  at  the  time  said  notes 
were  executed,  this  note,  together  with  all 
others,  was  by  said  O'Donnell  delivered  to 
the  said  Barron,  Simpson,  and  Aikln,  for  the 
purpose  of  collection,  the  proceeds  thereof  to 
be  applied  to  the  payment  of  said  guaranty 
contract ;  that  the  note  sued  upon  is  simply 
a  renewal  of  an  original  note  so  made  by  de- 
fendant and  executed  for  the  purposes  above 
set  out;    that  on  July  25,  1009,  the  said 


O'Donnell  transferred  and  assigned  the  guar- 
anty contract  to  the  Pecos  &  Northern  Texas 
Railway  ComjMUiy :  that  on  or  about  the  15tli 
day  of  November,  1912,  the  guaranty  contract 
was  settled  and  discharged,  and  the  guaran- 
tors released  by  said  railway  company,  while 
said  note  was  still  in  the  hands  of  said  orig- 
inal payees,  Barron,  Simpson,  and  Alkln; 
that  after  January  1,  1013,  Simpson,  Barron, 
and  Alkln,  without  authority  or  consent  of 
defendant,  indorsed  said  note  on  the  back 
thereof  and  delivered  it  to  O'Donnell;  that 
the  same  has,  by  some  means  unknown  to 
defendant,  come  into  the  possession  of  plain- 
tiff; that  said  three  committeemen  or  rep- 
resentatives had  no  right  and  no  authority  as 
to  this  defendant  to  transfer  said  note. 

By  supplemental  petition  plaintiff  admitted 
that  the  payees  in  said  note  held  it  as  trus- 
tees ;  that  defendant,  with  28  other  citizens, 
had  guaranteed  to  O'Donnell  the  payment  of 
$50,000,  and  that  O'Donnell  had  transferred 
all  of  said  ;»bligations,  including  the  guaranty 
obligation,  to  the  Pecos  &  Northern  Texas 
Railway  Company,  and  that  said  company 
bad  instituted  suit  against  the  makers  of  said 
guaranty  obligation  in  the  district  court  of 
Dawson  county  to  recover  the  amount  there- 
of ;  that  O'Donnell  had  Instituted  suit  In  the 
district  court  of  Nolan  county  for  a  som 
claimed  to  be  due  Um  from  said  railroad 
company,  and  that  It  was  agreed  by  all  the 
parties  to  said  contracts  that  all  of  the  notes 
and  obligations  held  by  said  guaranty  com- 
mittee to  pay  the  sum  ^aranteed  should  be 
transferred  to  said  O'Donndl  In  settlement 
of  the  claim  he  made  against  said  railroad 
company,  and  that  such  agreement  was  final- 
ly consummated. 

[1]  It  appears  from  the  evidence  that  ap- 
pellee, with  several  other  signers  of  the  guar- 
anty contract,  appeared  in  Sweetwater  No- 
vember 16,  1912,  and  executed  a  contract  in 
triplicate,  signed  by  Barron,  Alkin,  and  Simp- 
son, as  a  committee  representing  the  various 
subscribers  to  the  guaranty  contract,  by  the 
attorneys  of  the  Pecos  &  Northern  Texas 
Railway  Company,  by  the  attorney  for  the 
defendants  in  the  suit  filed  by  the  Pecos  & 
Northern  Texas  Railway  Company  against 
appeUee  and  his  co-obligors  on  the  guaranty 
contract,  and  by  several  of  the  guarantors 
themselves,  including  appellant  By  this  con- 
tract it  was  stipulated  that  the  suit  between 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany and  Barron,  No.  108,  then  pending  on 
the  docket  of  the  district  court  of  Dawson 
county,  to  recover  upon  the  guaranty  con- 
tract, should  be  dismissed.  It  la  recited  that, 
in  consideration  of  the  adverse  conditions 
which  had  confronted  the  people  of  Dawson 
county  for  the  last  few  years,  and  on  account 
of  a  desire  upon  the  part  of  said  railway 
company  to  aid  and  assist  the  people  of  Daw- 
son county,  the  plaintiff  in  that  suit  agreed 
to  dismiss  the  same,  and  that  the  gruaranty 
contract  should  be  surrendered  to  the  obligors 
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and  canceled ;  that  the  gaarantors  shonld  pay 
the  costs  of  conrt  It  was  farther  stipulated 
In  said  agreement  that  In  the  suit  filed  by 
(yDonnell  against  the  Pecos  &  Northern  Tex- 
as BaUway  Company,  thm  pending  in  the 
district  conrt  of  Nolan  county,  the  defend- 
ants would  procure  judgment  to  be  render- 
ed In  said  cause  in  favor  of  the  Pecos  & 
Korthem  Texas  Railway  Company,  and 
would  indemnify  the  Pecos  &  Northern  Texas 
Ballway  Company  against  any  liability  what- 
ever by  reason  of  said  suit. 

At  the  March  term,  ldl3,  of  the  district 
court  of  Dawson  county  this  agreement  was 
made  the  Judgment  in  said  cause,  thereby 
dismissing  the  suit  against  appellant  and  all 
his  co-obligors.  There  appears  in  the  state- 
ment of  facts  the  following  transfer,  dated 
Sweetwater,  Tex.,  Norember  15,  1912: 

"Thi^i  is  to  certify  that  for  a  Tsluable  consid- 
nation  I  have  this  day  sold  and  assigned  to  E. 
Q.  Daniel  all  the  bonas  notes  this  day  received 
from  Mit  AUdn,  J.  F.  Barron,  and  R.  E.  Simp- 
EoB,  acting  as  a  committee  of  citizens  of  Daw- 
ton  for  the  bonus  subscription  to  the  Pecos  & 
Korthem  Texas  Railway  Company.  This  con- 
tract is  based  on  a  certain  contract  this  day  en- 
tered into  by  and  between  T.  J.  O^onnell  and 
Mit  Aikin,  J .  F.  Barron,  and  R.  E.  Simpson,  in 
wliich  a  certain  snit  pending  in  the  district 
court  of  Nolan  county,  Tex.,  is  withdrawn  by 
T.  J.  O'DonneU,  wherein  he  is  suing  the  Pecos 
&  Northern  Texas  Railway  Company  of  Texas 
(or  $25,000,  and  to  which  contract  reference  is 
here  made,  and  which  contract  is  hereby  made  a 
part  hereof." 

This  la  signed  by  T.  J.  O'DonneU. 

The  statement  of  facts  contains  a  written 
transfer  and  assignment  of  all  the  unpaid 
promissory  notes  made  by  the  citizens  of 
Dawson  county  and  appellant's  note  Is  shown 
to  have  been  one  of  these.  Tbe  transfer  Is 
signed  by  E.  Q.  Daniel  August  22,  1913,  and 
states  that  for  value  received  said  notes  are 
transferred  to  said  C.  E.  Brown. 

The  record  further  shows  a  contract  made 
between  O'DonneU,  Alkln,  Barron,  and  Simp- 
son, dated  Sweetwater,  Tex.,  the  15th  day  of 
November,  1912,  whereby  O'DonneU,  In  con- 
sideration of  the  transfer  to  him  by  the  guar- 
anty conunlttee  of  all  promissory  notes  made 
by  tbe  guarantors,  dismissed  his  action  then 
pending  in  the  district  court  of  Nolan  county 
agahist  the  Pecos  &  Northern  Texas  Railway 
Company:  It  was  further  stipulated  in  said 
agreement  that,  if  each  of  the  subscribers 
thonld  make  satisfactory  arrangements  with 
O'DonneU  within  60  days  from  the  date  there- 
of to  pay  50  per  cent,  of  the  amount  of  his 
subscription,  he  should  be  released  for  the 
balance ;  otherwise  the  said  O'DonneU  should 
bare  the  same  power  as  was  vested  in  the 
committee  to  coUect  tbe  full  amount  of  each 
subscription. 

Mit  Aikin  testified  that  appellant  was  at 
Sweetwater  November  15,  1912,  when  the 
above-mentioned  contracts  were  made;  that 
the  terms  of  the  agreement  were  decided  ui>- 
on  one  night,  and  the  contracts  themselves 


drawn  up  the  next  morning.     The  witness 
further  said: 

"I  would  not  be  sure  that  Mr.  Oaines  was 
there,  bat  think  he  was.  He  was  there  one  or 
other  of  the  meetings.  I  think  both,  but  I 
won't  be  certain;    I  am  not  sure." 

He  further  said  the  notes  were  transferred 
to  O'DonneU  in  pursuance  of  the  agreements 
had  at  Sweetwater ;  that  Gaines  was  present 
when  the  contract  signed  by  Mm  was  execut- 
ed by  all  the  parties;  that  the  attorney  for 
the  Santa  F6  Railway  Company  explained  tbe 
contract  to  him. 

Another  witness  testified  that  he  held  tbe 
note  in  suit,  together  with  others,  for  coUec- 
tlon  after  they  were  transferred  to  O'Don- 
neU; that  he  talked  with  Oaines  several 
times,  but  no  arrangements  were  made  about 
settling  the  note. 

AppeUee  testified  that  be  was  at  Sweet- 
water when  the  agreements  above  mentioned 
were  executed ;  that  he  knew  appellant,  and 
knew  he  was  there.  After  tbe  introduction 
of  this  testimony  plaintiff  closed.  Tbe  ap- 
peUant  did  not  take  the  stand,  and  introduc- 
ed no  evidence  whatever;  whereupon  the 
court  directed  a  verdict  in  favor  of  the 
plaintiff. 

The  agreements  above  mentioned  show  one 
transaction.  The  evidence  of  the  witnesses 
Is  suCEtcient  to  estabUsh  the  fact  that  Gaines 
was  In  Sweetwater  on  the  day  they  were  ex- 
ecuted, and  present  at  least  at  one  of  the 
meetings,  where  the  matters  were  discussed, 
and  tends  strongly  to  show  that  he  was  prea- 
eot  at  both  meetings.  No  one  testified  that 
Gaines  was  not  present  and  did  not  have 
fuU  knowledge  of  all  that  was  done;  nor 
did  he  raise  any  objection  when  the  party 
holding  his  note  for  coUection  talked  with 
blm  more  than  once  about  a  settlement.  The 
presumption  arising  from  the  faUure  of  ap- 
pellant to  produce  evidence  showing  his  want 
of  knowledge  of  aU  that  was  done,  when 
taken  in  connection  with  tbe  suspicion  arising 
from  the  facts  Just  stated,  we  think,  warrant- 
ed the  court  In  directing  a  verdict  against 
him.  House  v.  Robertson,  89  Tex.  681,  36  S. 
W.  251 ;  Ft  Worth,  etc.,  Ry.  Co.  v.  Daggett, 
87  Tex.  322,  28  S.  W.  625 ;  Aldridge  v.  Par- 
dee, 24  Tex.  Civ.  App.  254,  60  S.  W.  789,  writ 
of  error  denied  by  Supreme  Court  94  -Tex. 
709,  60  S.  W.  789 ;  Chandler  v.  MeckUng,  22 
Tex.  36 ;  BaUey  v.  Hicks,  16  Tex.  222. 

[2]  The  uncontroverted  evidence  estabUsh- 
ed  the  fact  that  the  cancellation  of  the  guar- 
anty contract  was  not  intended  and  did  not 
cancel  tbe  note,  and  that  the  note  was  sup- 
ported by  sufficient  consideration.  The  ap- 
pellee produced  a  written  transfer  of  the 
note,  and  no  sworn  pleading  was  filed  attack- 
ing the  validity  of  the  assignment  There 
being  no  controverted  issue  to  submit  to  the 
Jury,  the  court  did  not  ere  in  directing  the 
verdict. 

The  J'Udgment  is  afilrmed. 
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DAGGETT  ▼.  CITY  OF  FT.  WOKTH  et  al. 
(No.  T98.) 

(Court  of  GtU  Appeals  of  Texas.     Amarillo. 
May  29,  1915.) 

1.  DsKoa  «=>145—CoN8TBuonoN— Condition 

Subsequent. 

To  create  a  condition  subsequent,  the  lan- 
guage of  a  deed  must  be  clear,  and  the  condition 
must  be  created  by  express  terms  or  clear  im- 
plication, and,  where  the  language  is  ambigu- 
ous, it  will  be  construed  to  create  a  covenant, 
rather  than  a  condition. 

Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §  471 ;   Dec.  Dig.  «=>145.] 

2.  Deeds   «=»165— Construction— Condition 
Subsequent. 

A  deed  conveying  property  to  a  city  in  con- 
sideration that  the  premises  be  used  for  free 
school  purposes  and  that  the  city  erect  thereon 
a  suitable  building  within  twelve  months  or  the 
property  shall  revert  to  the  grantors,  is  a  con- 
veyance on  condition  subsequent 

[Ed.  Mote.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  488-495;   Dec.  Dig.  «=s>155.] 

S.  Deeds   ^=>156— Condition    Subsequent— 

Right  qt  Ke-entby — Heib. 

Unless  the  heir  of  the  grantor  is  named  in 
a  deed  conveying  on  condition  subsequent,  he 
cannot  re-enter,  though  the  condition  is  breached. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  496-499;    Dec.  Dig.  <3=>156.] 

4.  Deeds   <s=»155— Condition   Subsequbntv- 
Duration. 

Where  property  is  conveyed  on  condition 
subsequent  for  a  particular  use  for  the  purpose 
of  enhancing  the  value  of  grantor's  adjoining 
property,  without  any  provision  as  to  the  dura- 
tion of  the  condition,  it  will  not  be  held  to  con- 
tinue after  the  particular  use  specified  ceases 
to  be  of  any  benefit  to  the  adjoining  property. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  488-495 ;  Dec.  Dig.  «=9l5S.] 

5.  Deeds  «=>134— "Condition  Subsequxnt" 
— "Conditional  Limitations." 

A  conditional  limitation  differs  from  a  con- 
dition subsequent  in  that  the  former  terminates 
the  estate  on  the  happening  of  the  event,  while 
the  latter  designates  a  happening  which  ^ves 
the  grantor  or  his  heirs,  il  mentioned,  a  right 
to  terminate  the  estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  fi  448,  449;    Dec.  Dig.  <8=>134. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conditional  Limita- 
tions;   Condition  Subsequent] 

6.  Deeds  4t=>160— Condition   Subsequent— 
Bbbach. 

Where  property  was  conveyed  on  condition 
subsequent,  that  it  be  used  for  free  school  pur- 
poses, and  after  its  use  as  such  for  a  time  the 
school  was  discontinued,  but  the  school  board 
was  considering  a  plan  to  reopen  another  school 
thereon  when  the  grantor,  less  than  two  years 
after  the  discontinuance  of  the  former  school, 
brought  suit  to  enforce  her  right  of  re-entry, 
the  condition  waa  not  shown  to  have  been 
breached. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §§  505-617;    Dec.  Dig.  <S=>160.] 

Appeal  from  District  Court,  Tarrant  C!otm- 
ty;   B.  H.  Buck,  Judge. 

Action  by  E.  J.  Daggett  against  the  City  of 
Ft  Worth  and  others.  Judgment  for  the  de- 
fendants, and  plalntlfl  appeals.    Affirmed. 


Bryan,  Stone  &  Wade,  of  Ft  Worth,  for 
appellant  Sidney  L.  Samuels,  of  Ft.  Worth, 
for  appellees. 

HBNDBICKS,  J.  The  property  ia  c<»tro- 
Tersy,  a  block  of  ground  200  feet  square,  altr 
uated  In  the  Daggett's  addition  to  the  dty  of 
Ft.  Worth,  was  owned  by  Mrs.  Daggett,  the 
appellant,  as  her  separate  property.  On  July 
17,  1884,  she  conveyed  the  same,  joined  by 
her  husband,  E.  B.  Daggett  (since  deceased), 
to  the  city  of  Ft.  Worth,  by  a  general  warran- 
ty deed,  containing  the  recitation: 

"In  consideration  of  the  sum  of  $10.00,  to  us 
in  band  paid  by  the  city  of  Ft  Worth,  *  •  • 
and  the  further  consideration  hereinafter  men- 
tioned, have  granted,  sold,  and  conveyed" 

— ^to  said  city  the  described  property,  and 
containing  the  further  recitation,  Immedl- 
ately  following  the  description  of  the  prop- 
erty: • 

"And  the  further  consideration  above  men- 
tioned is  that  said  premises  shall  be  used  for 
free  school  purposes,  and  that  said  city  of  Ft 
Worth  will  erect  a  suitable  schoolhouse  or 
scboolbouses  thereon,  or  the  above-described 
premises  shall  revert  to  said  E.  B.  and  E.  J. 
Daggett,  but  we  will  allow  said  city  of  Ft. 
Worth  twelve  months  from  this  date  to  finish 
said  schoolhouse  or  scboolbouses." 

The  recited  nominal  consideration,  "$10.00," 
was  never  paid,  nor  intended  to  be  paid.  It 
was  admitted  at  the  trial  that  the  grantee 
performed  the  OMidltion  relating  to  the  erec- 
tion of  a  school  building  within  the  period  of 
12  months  stipulated  In  the  deed. 

Appellant,  pleading  her  cause  of  action 
specially,  in  addition  to  trespass  to  try  title, 
undertook  to  recover  the  property  by  virtue 
of  the  reversionary  clause  In  the  deed,  on  the 
ground  that  the  same  had  been  abandoned 
for  school  purposes. 

The  trial  court  found: 

"That  said  city  of  Ft  Worth  and  its  sncceaaor 
in  charge  of  the  public  schools,  the  independent 
school  district  of  the  city  of  Ft.  Worth,  for  a 
period  continuously  of  more  than  26  years,  did 
actively  conduct  a  public  school  in  said  build- 
ing, teaching  and  educating  the  children  of  the 
city  therein 

— which  finding  was  supported  by  the  testi- 
mony. The  city  of  Ft  Worth  discontinued 
the  use  of  the  particular  building  for  the  pur- 
pose of  conducting  the  school  thei;eln,  upon 
the  erection  of  another  new  school  building 
in  the  same  ward,  costing  about  $30,000.  We 
are  unable  to  determine  the  exact  date,  but 
from  the  record  we  infer  that  this  occurred 
some  time  in  1810.  The  appellant  filed  her 
original  petition  in  July,  1011,  thereafter 
amending  in  November,  1912,  alleging,  in  said 
amendment,  that  the  old  building  had  not 
been  used  for  school  purposes  "during  the 
past  two  years,"  from  which,  according  to  the 
presentation  by  the  pleading,  the  discontin- 
uance of  the  use  of  said  building  occurred  a 
comparatively  short  time — ^a  few  months — 
previous  to  the  institution  of  this  suit 
At  the  time  of  the  conveyance  of  this  block 
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to  tbe  dty  Mrs.  Daggett  was  the  owner  of  a 
great  deal  of  the  surrounding  property  in  the 
Daggett's  addition,  consisting  partially  of 
whole  blocks,  and  of  lots  in  different  blocks, 
aid,  so  far  as  this  record  presents,  has  sold 
only  one  lot  oat  of  her  holdings  since  that 
time.  She  testified: 

"The  real  consideration  I  expected  to  receive 
ia  return  for  the  conveyance  of  this  lot  to  the 
citj  vaa  the  benefit  which  would  come  trom  the 
erection  and  maintenance  of  a  school ;  I  thought 
ibis  would  enhance  the  value  of  my  property." 

Appellant's  son,  who  Is  the  manager  of  her 
lioIdiDgs,  testified  that  she  had  from  40  to 
70  lots,  and  also  owned  from  60  to  60  houses, 
in  tbat  commnnlty ;  the  houses  rented  about 
eQiullf  to  negroes  and  whites.    It  is  infera- 
ble, bowever,  from  other  testimony,  that  the 
proportion  of  negro  tenants  and  residents 
apon  her  property  is  considerably  more.    It 
Is  also  dedudble  that  this  particular  section 
o(  the  city  began  to  be  stamped  as  a  negv* 
immunity  by  the  action  of  appellant  and 
other  property  owners  renttag  to  them  before 
the  discontinuance  of  school  In  the  building, 
and  Smith,  one  of  the  appellant's  witnesses, 
Mid  that,  where  negroes  begin  to  encroach 
upon  a  white  community,  the  white  people 
inoTe  away." 
The  trial  conrt  also  found: 
"That  the  inducing  cause  to  grantors  in  eon- 
rCTing  the  property  to  the  city  of  Ft.  Worth  was 
the  enhancement  in  value  to  contiguous  prop- 
erty owned  by  them  that  would  result  from  the 
location  of  said  school  building;   and  I  further 
find  in  this  connection  that  such  enhancement 
u  would  accrue  from  such  cause  has  already 
tieen  enjoyed  and  reaped,  and  that  the  contin- 
nance  of  school  in  such  premises  would  not  con- 
tribute to  enhancement  in   values  of  adjacent 
property,  nor  would  its  removal  therefrom  re- 
duce or  injure  the  values  thereof,  and  that  the 
Euspenaion  of  school  in  such  building  did  not 
«ffect  the  value  of  grantors'  adjacent  property, 
nor  would  the  removal  of  the  school  therefrom 
preclude  such   enhancement,    or   even    tend   to 
reduce  the  rental  or  sales  value  of  such  prop- 
erty, for  that  long  prior  to  the  suspension  of 
ichool  in  such  building  values  in  said  neighbor- 
liood  had  fallen  and  will  continue  to  fall  because 
of  the  encroachment   of   the   negro   population 
thereon  and  a  steady  exodus  of  whites  there- 
trom,  with  which  condition  the  suspension  of 
the  school  had  nothing  to  do." 

[1}  It  is  true  tbat: 

"To  constitute  a  condition  subsequent,  npon 
vbich  a  forfeiture  may  be  declared,  because  of 
a  failure  of  its  performance,  the  language  must 
be  clear,  and  the  condition  must  be  created  by 
express  terms,  or  by  clear  implication,  and  it 
must  be  strictly  construed."  South  Texas  Tele- 
phone Ca  V.  Huntington,  104  Tex.  353,  136 
S.  W.  1063,  138  S.  W.  381. 

[2]  We  tlilnk,  however,  the  particular  In- 
atrmnent  creates  the  condition:  First,  for 
the  erection  of  a  suitable  school  building 
within  the  x>erlod  stipulated;  and,  second, 
tbat  the  premises  should  be  used  for  "free 
school  purposes."  Ttie  collocation  of  the  lan- 
^age  in  the  clause  defining  the  subsequent 
conditi(»is  may  not  be  as  appropriate,  nor  as 
fnlly  expressive,  as  desired,  bat  we  think  a 
fair  interpretation  bespeaks  such  meaning 
and  intention. 


As  to  the  rale  of  oonstractlon  applicable  to 
conditions  snbseqaent,  Justice  Kent  also  ex- 
presses it: 

"Conditions  subsequent  are  not  favored  in 
law,  and  are  construed  strictiy,  because  they 
tend  to  destroy  estates ;  and  the  vigorous  exac- 
tion of  them  IS  a  species  of  summum  jus,  and 
in  many  cases  hardly  reconciliable  with  con- 
science."    4  Kent,  130. 

And  the  Supreme  Court  of  Massachusetts 
said,  in  Merrlfield  v.  Coblelgh,  4  Gush.  (Mass.) 
178,  184,  In  speaking  of  a  condition  subse- 
quent: 

"Such  a  condition,  when  relied  upon  to  work 
a  forfeiture,  is  to  be  construed  with  great  strict- 
ness ;  the  demandant  shall  have  his  exact  legal 
right,  and  no  more." 

Of  coarse,  the  principle  of  interpretation, 
evidenced  by  the  above  Quotations  is  more 
often  referable  to  the  language  of  the  in- 
struments, whether  from  its  phraseology, 
bearing  in  mind  the  rale  of  construction 
against  the  condition  and  in  favor  of  an  in- 
defeasible estate,  the  intention  is  sufllcienUy 
expressed,  or  clearly  implied,  that  a  defeas- 
ible condition  exists ;  and,  again,  where  it 
is  ditficult  to  distinguish  whether  a  language 
expresses  a  subsequent  condition  or  a  cove- 
nant, it  will  be  declared  a  covenant,  and  not 
a  condition,  not  upon  a  process  of  reasoning 
satisfactory  as  to  the  real  Intention  of  the 
parties,  but  more  in  deference  to  the  role 
that  the  law  leans  against  the  condition. 
Byars  v.  Byars,  11  Tex.  Civ.  App.  668,  32  S. 
W.  925.  It  is  said,  when  the  attempt  Is  made 
to  imply  a  oondition  subsequent  by  interpre- 
tation: 

"If  the  instrument  will  bear  anjr  reasonable 
construction  that  will  defeat  the  springing  of  an 
implied  condition  subseqnent,  at  law  as  in  eq- 
uity, that  construction  will  be  adopted.  Es- 
tates upon  implied  conditions  •  •  *  cannot 
be  created  by  deed,  except  where  the  terms  of 
the  grant  will  not  admit  of  any  other  reasonable 
construction."    Ryan  v.  Porter,  61  Tex.  109. 

[3]  It  is  familiar  that,  unless  the  heir  is 
named,  he  cannot  re-enter,  though  the  condi- 
tion is  breached;  the  estate  does  not  inure 
to  Iiis  benefit.  And  the  Supreme  Court  of 
New  Hampshire  (Emerson  v.  Simpson,  43  N. 
H.  475,  80  Am.  Dec.  184,  82  Am.  Dec.  168) 
holds  the  converse,  that  where  a  deed  is 
made  upon  condition  that  the  grantee  shall 
"forever"  keep  np  and  maintain  a  fence  be- 
tween the  land  conveyed  and  the  land  of  the 
grantor,  the  neglect  by  the  widow  to  repair 
and  keep  np  the  fence  after  the  grantee's 
death  will  not  forfeit  the  land. 

[4]  The  inculcation  of  this  doctrine,  rather 
abstractly  reproduced  by  us,  becomes  con- 
crete to  the  extent  as  pointing  the  path  uni- 
versally traveled.  Of  course,  if  the  deed  in 
question  had  used  more  definite  language 
that  the  premises  should  be  "forever"  used 
for  free  school  purposes,  the  performance 
would  then  not  have  been  extended  longer 
than  the  life  of  the  grantor.  The  question 
Is,  however,  under  the  language  of  the  in- 
strnment,  and  the  conditions  as  presented, 
does  the  Instrument  mean  "forever,"  limiting 
the  ose  of  the  word  to  the  longest  time 
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which,  nnder  the  law,  performance  could 
have  been  exacted?  The  deed  does  not  In 
terms  stlphlate  that  the  premises  shall  be  a 
permanent  site  for  free  school  purposes,  nor 
nae  language  of  an  indefinite  duration  for 
the  establishment  of  the  premises  for  the 
use  of  the  school  indicating  the  longest 
length  of  time  the  law  would  permit.  It 
does  not  say  that  the  use  for  free  school 
purposes  shall  be  for  all  time;  to  some  ex- 
tent you  have  to  imply  such  an  extended 
and  Indetermine  continuance  of  the  perform- 
ance by  the  grantee.  The  deed  merely  says 
that  the  premises  shall  be  used  for  "free 
school  purposes,"  and  that  the  grantee  shall 
erect  a  suitable  schoolhouse  thereon,  "or 
the  premises  shall  revert"  to  the  grantors. 
The  reasoning  of  the  Supreme  Court  of  Mas- 
sachusetts in  Bradstreet  v.  Clark,  21  Pick. 
(Mass.)  889  (particularly  on  pages  396,  397), 
applies  the  same  strict  rule  as  to  the  per- 
formance of  the  condition  against  the  gran- 
tor to  prevent  the  forfeiture  as  applied  by 
the  courts  to  the  verbiage  of  instruments 
to  prevent  the  same  result.  That  case  (re- 
quiring a  devisee  to  pay  certain  legacies, 
otherwise  the  estate  was  to  revert)  was  one, 
literally  BX>eaking,  where  performance  was 
excused  to  the  devisee,  because  the  proper 
demand  for  the  payment  of  the  legacy  was 
not  made  of  him.  There  was  a  demand, 
but  the  court,  in  applying  the  general  rule 
of  construction,  required  "greater  precision 
and  more  perfect  accuracy  in  a  demand"  in 
that  character  of  case  than  would  probably 
have  been  applied  In  other  matters.  The 
court  resolved  supervening  conditions 
against  the  beneficiary  of  the  forfeiture,  and 
tn  favor  of  the  party  who  was  to  perform, 
and  whose  estate  was  subject  to  defeasance. 

Where  property  was  conveyed  to  sdiool 
directors  and  their  successors  for  a  site  for 
a  schoolhouse  and  church,  with  a  reservation 
that  the  same  should  revert  In  case  its  use 
for  such  purpose  was  abandoned,  proof  that 
the  building  constructed  thereon  had  been 
neglected  to  such  an  extent  that  It  was  in  a 
very  dilapidated  condition,  and  that  shortly 
prior  to  the  filing  of  the  bUl  school  was  not 
taught  in  the  buUding,  because  of  the  erec- 
tion of  a  more  commodious  building  in  an- 
other place,  Its  use  being  continued,  however, 
for  church  purposes,  was  insufficient  to  show 
an  abandonment.  Humphreys  County  Board 
of  Education  t.  Baker,  124  Tenn.  39,  134  S. 
W.  863. 

The  Supreme  Court  of  Tennessee  refused 
to  separate  the  conditions,  and  reasoned 
that,  as  the  conveyance  was  made  to  the 
school  directors  for  a  site  for  both  a  school- 
house  and  a  church,  the  use  of  the  property 
would  have  to  be  abandoned,  not  only  for 
the  purpose  of  a  schoolbouBe,  but  also  for 
the  purpose  of  a  church. 

The  case  of  Maddoz  v.  Adair,  66  S.  W. 
812  (writ  of  error  denied),  is  a  little  diffi- 
cult to  understand  upon  analysis  as  to  the 
real  basis  of  the  opinion,  except  that  It  Is 


certain  that  the  stipulation  In  the  deed  for 
the  maintenance  of  a  "first-class  seminary  of 
learning"  upon  the  land  conveyed  was  held 
to  mean  ordinary  schools  and  academies,  as 
well  as  colleges  and  universities.  In  that 
case,  as  here,  the  consideration  to  the  gran- 
tor was  the  enhancement  in  value  of  bis 
proiierty.  He  had  no  interest  in  having  the 
school  maintained  for  any  other  purpose. 
The  court  said: 

"Under  these  circumstances,  the  only  reason- 
able inferences  to  be  drawn  from  the  use  of 
the  word  'maintenance'  is  that  the  school  should 
be  maintained  until  he  had  realized  bis  expected 
profits.  When  he  sold  bis  adjacent  lots  he  ceas- 
ed to  be  concerned  in  the  continuance  of  the 
scbool,  and  the  purpose  of  the  condition  was  ac- 
complished. This  construction  is  also  in  har- 
mony with  the  language  of  the  condition:  The 
establishment  and  maintenance  of  a  first-class 
seminary  of  learning.'  Maddox  might  have  re- 
quired the  maintenance  of  the  school  perma- 
nently, or  for  a  term  of  years,  or  until  the  hap- 
pening of  a  particular  event,  but  he  did  not. 
He  simply  provided  for  the  'maintenance'  of  the 
school,  and  such  a  provision  does  not  necessarily 
mean  that  it  should  be  maintained  perpetually. 
To  give  to  this  provision  such  a  forced  construc- 
tion and  compel  a  forfeiture  is  contrary  to  the 
policy  of  the  law  and  the  apparent  intention  of 
the  parties." 

While  in  that  cause  (one  of  condition  sub- 
sequent) the  grantor  had  parted  with  bis 
remaining  Interests,  and  in  this  case  the 
same  party  has  retained  her  property,  there, 
as  here,  the  grantor  had  reaped  the  reward, 
in  so  far  as  enhancement  was  concerned,  ac- 
cording to  the  findings  of  the  court,  and  here 
the  grantor,  if  there  has  been  a  depreciation, 
aside  from  a  general  condition  of  depression, 
has  partially  contributed  by  her  action  in  per- 
mitting the  surrounding  property  to  become 
started  as  a  negro  community,  which  was 
a  matter  wholly  within  her  own  control. 
Presumptively,  to  sustain  the  judgment  of 
the  court,  we  conclude  that  the  discontinu- 
ance of  a  school  In  the  Building  (especially 
when  a  more  pretentious  school  building  had 
been  erected  near  the  same  property)  did  not 
Injure  In  the  slightest  the  value  of  the  gran- 
tor's holdings,  or  that  a  continuance  of  the 
same  condition  would  In  the  future  affect 
the  value  of  said  property  in  any  manner. 

The  case  of  Hallway  Ck).  v.  Barbour,  89 
Ind.  375,  is  more  nearly  in  point.  The  gran- 
tor conveyed  lands  "expressly  for  the  use 
and  purpose  of  depot  grounds"  for  the  rail- 
road; and,  If  there  should  be  a  failure  to 
erect  buildings  and  occupy  for  that  purpose, 
the  land  should  revert  to  the  grantors.  The 
court  said: 

"The  appellants  •  •  •  deny  the  perpetu- 
ity of  the  condition.  They  claim  that  the  erec- 
tion of  the  buildings  and  the  occupancy  of  the 
lot  for  depot  purposes,  in  a  reasonable  time  after 
the  execution  of  the  deed,  and  the  continued 
possession  thereof  for  such  purposes  for  30 
years,  avoided  the  condition  and  made  the  estate 
absolute.  *  *  *  It  may  be  presumed  that 
when  the  conveyance  was  made  the  grantors 
owned  other  contiguous  real  estate,  the  value  of 
which  they  supposed  would  be  increased  by  the 
occupancy  of  the  lot  conveyed  as  depot  grounds. 
*  •  *  The  point,  of  course,  to  be  arrived  at 
in  every  case,  ia  to  ascertain  the  intention  of 
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the  parties.  And  we  may  suppose  in  this  case, 
from  the  language  of  the  deed  and  the  sur- 
rounding circumstances  of  the  transaction,  so 
far  as  they  are  disclosed  in  the  complaint,  that 
the  srantors'  object  in  the  conveyance  was  sat- 
isfied in  the  occupancy  of  the  premises  by  the 
railroad  for  depot  purposes  for  a  period  of  time 
nearly  egnal  in  duration  to  the  average  of  hu- 
man life.  *  *  *  The  condition  of  the  grant 
in  the  present  case  waa,  in  effect,  that  the  gran- 
tee should  locate  and  occupy  the  lots  as  depot 
grounds.  No  time  was  mentioned,  and  the  lan- 
guage does  not,  strictly  construed,  mean  per- 
petuity. We  think  30  years'  occupancy  of  the 
lots  as  depot  grounds  was  a  substantial  compli- 
ance with  the  condition." 

The  following  cases,  while  not  In  point,  as 
Involving  conditions  subsequent,  are  profita- 
ble, however,  In  certain  portions  of  the  same 
as  bearing  uiwn  the  interpretation  of  con- 
tracts as  to  the  meaning  of  same,  involving 
the  permanent  or  continued  maintenance  for 
all  time  of  the  particular  sites  or  the  struc- 
tures embraced  In  the  instruments.  Sumner 
V.  Darnell,  128  Ind.  38,  27  N.  E.  162,  13  L.  R. 
A.  175;  Fuquay  v.  Trustees  (Ky.)  68  S.  W. 
814;  Texas  &  Padflc  Ky.  Co.  v.  City  of  Mar- 
gbaU,  136  U.  S.  3»3,  10  Sup.  Ct.  846,  34  L. 
Ed.  387;  Newton  v.  Mohanlng  County,  100 
D.  S.  548,  25  L>.  Ed.  712;  Mead  v.  Ballard, 
7  WalL  290,  19  L.  Ed.  190. 

[5]  Appellant  cites  the  cases  of  Stewart  ▼. 
Blain,  159  S.  W.  928;  McBrlde  v.  Farmers' 
A  Merchants'  Gin  Co.,  152  S.  W.  1135 ;  and 
Norris  V.  Coffman,  95  S.  W.  1088.  The  two 
first  cases  were  treated  as  conditional  lim- 
itations, and  the  Stewart-Blaln  Case  was 
clearly  at  that  dtiaracter ;  and,  whatever  may 
be  said  as  to  the  reasons  for  the  technical 
dlffeirence  between  conditional  limitations 
and  conditions  subsequent,  the  common-law 
distinctions  clearly  exist  and  the  divergence 
of  rights  clearly  ensues  from  the  creation  of 
the  different  conditions,  and  are  distinctly 
recognized  in  this  state.  Wiederanders  ▼. 
State,  64  Tex.  133;  Green  v.  Gresham,  21 
Tex.  Civ.  App.  601,  53  S.  W.  382.  The  condi- 
tional limitation  marks  the  utmost  time  for 
the  continuance  of  the  estate,  and  the  same 
reverts  eo  instante.  The  condition  subse- 
quent designates  an  event  or  happening 
which,  if  it  takes  place  within  the  period 
mentioned,  or  within  the  time  clearly  implied 
will  defeat  the  estate,  provided  the  grantor, 
or  his  heirs  if  mentioned,  manifest  certain 
acts.  "A  stranger  may  take  advantage  of 
a  limlUtlon."  2  Dev.  Deeds  (3d  Ed.)  S  974, 
p.  1823,  and  cases  cited.  The  estate  ceases 
perforce  of  the  limitation  upon  the  same. 
The  Norrls-Coflman  Case,  supra,  was  one 
practically  of  immediate  breach  by  the  gran- 
tee, and  almost  immediate  assertion  by  the 
grantor,  under  the  contract,  and  has  no  Just 
application  to  the  instant  case.  The  cases 
cited  are  also  distinguished  upon  the  facts 
from  this  record,  properly  weighed. 

[•]  The  trial  court  also  found  that  at 
▼arioiis  times  after  the  school  in  the  build- 
ing was  discontinued  the  members  of  the 
school  board  having  charge  of  the  public 
schools  discussed  plans  for  the  utilization  of 
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the  building  for  the  benefit  of  certain  classes 
of  older  children  to  be  taught  and  educated, 
and  that  they  expect  to  use  said  buUding  as 
a  means  for  providing  for  this  class  of  ma- 
ture children  who,  for  one  reason  or  anoth- 
er, should  not  mingle  or  fraternize  with  chil- 
dren of  a  tender  and  susceptible  age,  and 
found  that  it  was  not  the  intention  of  the 
school  board  to  abandon  the  premises  for 
school  purposes,  and  that  the  suspension  of 
the  use  of  the  building  is  purely  temporary. 
The  class  of  children  more  particularly  re- 
ferred to  is  one  comprehending  those  of  an 
age  who  on  account  of  their  deficiencies,  can- 
not be  graded  in  the  public  schools  except 
with  much  younger  children,  and  another 
comprehending  children  of  an  incorrigible 
nature,  who  should  be  separated  from  other 
children.  The  court  again  found  that  at  one 
time  during  the  period  of  a  suspension,  when 
the  Ft.  Worth  High  School  had  been  destroy- 
ed by  fire,  it  was  determined  by  the  board  of 
school  trustees  to  use  the  building  as  a  high 
school  building,  and  to  that  end  repairs  were 
made  upon  the  building;  but  later,  because 
of  its  remoteness  to  other  parts  of  the  city, 
another  building  was  selected  In  lieu  thereof. 
The  case  of  Town  of  East  Greenwich  t. 
Gimmons,  34  R.  I.  526,  84  Atl.  1008,  discloses 
that  school  was  held  in  a  district  schoolhouse 
located  on  land,  the  title  to  which  was  con- 
veyed to  the  inhabitants  of  the  district,  and 
in  June,  1902,  It  was  voted  to  unite  this 
school  with  that  of  another  district,  and  that 
the  children  should  be  sent  to  such  other 
district,  after  wtilch  time  no  school  was  kept 
in  the  schoolhouse  of  the  old  district,  but  the 
keys  were  retained  by  the  town  treasurer, 
and  the  books  and  paraphernalia  were  left 
in  the  schoolhouse,  when  in  1910  it  was  voted 
to  reopen  the  abandoned  schoolhouse,  and  a 
carpenter  was  employed  to  make  necessary 
repairs.  The  grantor's  assignee  through  his 
agent  had  taken  possession  of  the  property, 
and  the  repairs  could  not  be  made.  Held  that 
there  was  no  abandonment  of  the  property 
by  the  township  for  school  purposes,  so  that 
it  did  not  revert  to  the  heirs  of  the  grantor 
under  a  deed  conveying  the  property  to  the 
Inhabitants  of  the  district  so  long  as  it  should 
be  used  for  school  purposes.  The  facts  of 
that  case  are  quite  similar  on  the  issue  of 
abandonment,  except  that  the  action  of  the 
school  trustees  was  probably  more  definite  in 
that  case  as  to  the  future  use  of  the  build-' 
ing.  While,  as  stated,  we  are  unable  to  as- 
certain definitely  the  interim,  except  to  say 
that  it  was  several  months  between  the  dis- 
continuance of  the  school  and  the  institution 
of  appellant's  suit,  claiming  forfeiture,  still 
the  comparatively  short  length  of  time,  meas- 
uring this  Interim,  should  have  some  bearing. 
We  presume  that  the  discussion  between  the 
members  of  the  school  board  of  <5uperintend- 
ent  Cantwell's  suggestions,  relative  to  a  re- 
opening of  the  building  for  the  school  pur- 
poses indicated  by  the  findings  of  the  court, 
extended  at  different  times  over  a  period 
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from  the  time  of  tbe  dlscontlnnance  of  the 
school  in  tbe  old  bnilding  to  some  period  aft- 
er tlie  institution  at  this  suit  We  are  not 
able  to  say  Just  when  tbe  school  board  re- 
paired the  building  for  use  for  high  school 
purposes  (occasioned  by  the  destruction  by 
fire  of  the  city's  school  building),  but  we  as- 
sume this  was  done  previous  to  the  institu- 
tion of  this  suit;  the  trustees  would  not 
probably  have  expended  money  on  a  building 
involved  in  a  court  controversy.  The  action 
of  the  board  in  repairing  the  building  for  the 
purpose  of  conducting  the  high  school  there- 
in was  definite  as  corroborative  of  their  in- 
tention to  hold  the  building,  though  the 
same,  on  account  of  its  inaccessibility,  was 
not  used.  Tbe  Intentions  of  the  board  for  a 
resumption  of  the  property  for  school  pur- 
poses, it  Is  true,  have  never  been  developed 
into  positive  and  definite  action  on  its  part 
It  is  inferable  that,  if  the  board  had  the 
funds  to  have  appropriated  for  the  school 
purposes  planned  by  Superintendent  Cant- 
well,  the  board's  action  to  that  end  would 
have  been  definite,  unless,  of  course,  deterred 
by  the  legal  controversy  over  the  property. 
The  probative  value  In  appellant's  favor  on 
account  of  the  claimed  tndeflniteness  of  ac- 
tion by  the  t>oard  to  consummate  the  pur- 
poses desired  is  weakened  to  some  extent 
by  the  thought,  if  an  effort  were  made  to 
obtain  the  money,  and  any  resolution  bad 
been  definitely  passed  for  tbe  purpose  (re- 
garding this  board  as  business  men),  it  would 
have  been  nnavalling  with  the  title  involved 
in  litigation.  The  burden  Is  upon  the  appel- 
lant to  show  abandonment.  Upon  the  devel- 
opment of  the  whole  case  at  its  close  we  are 
not  prepared  to  say.  In  this  condition  of  the 
record,  that  this  burden  has  been  wholly  dis- 
charged, and  that  this  record,  as  an  undis- 
puted issue,  shows  abandonment. 

We  think  upon  the  whole  that  the  Judg- 
ment of  the  lower  court  should  be  affirmed ; 
and  it  1b  80  ordered. 


PIHMP  A.  RYAN  LUMBER  CO.  T.  BAI.L. 

(No.  6481.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    May  12,  1915.     Rehearing 
Denied  June  9,  1915.) 

1.  Loos  AND  LoaoiNo  €=93— Saia  of  Tucbkb 
— Bbkach  or  CoNTBACT— Waivbb  of  Pbovi- 
sioN— Question  fob  Jubt. 

Where,  io  an  action  for  breach  of  a  con- 
tract to  sell  timber,  providing  the  seller  notified 
tbe  buyer  on  or  before  a  certain  date  that  he 
bad  secured  a  right  of  way  on  which  to  con- 
struct a  railroad  by  which  the  timber  could  be 
transported,  the  evidence  was  such  that  rea- 
sonable minds  might  dilter  og  to  whether  the 
time  in  which  the  notice  was  to  be  given  had 
been  waived  and  tbe  contract  continued  in 
force  with  that  provision  eliminated,  such  gnea- 
tion  was  for  the  jury. 

[Ed.   Note.— For   other   cases,   see  lAigs   and 
Logging,  Cent.  Dig.  §§  6-12 ;    Dec.  Dig.  <S=»3.] 


2.  Bbokebs  ®=»38  —  Dual  Emploticbnt — 
Question  for  Juby. 

Where,  in  such  case,  the  evidence  was  con- 
flicting on  defendant's  contention  that  plaintiS 
had  secretly  employed  his  agent  and  paid  him 
a  commission,  thereby  rendering  the  contract 
void,  such  issue  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §{  81-36;    Dec.  Dig.  ®=»38.] 

3.  Pbinoipai.  and  Agent  ®=»14— Existence 
of  Agency— Payvbnt  of  Expenses— Salk 
of  timbeb. 

That  tbe  buyer  under  a  contract  for  the 
sale  of  timber,  which  involved  the  procurement 
of  a  railroad  right  of  way,  by  the  seller,  paid 
the  expenses  of  the  seller's  agent  in  getting 
the  right  of  way,  did  not  make  him  the  buyer's 
agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ig  26-33;  Dec  Dig.  «=> 
14.] 

4.  Bbokebs  ®=»7— Existence  of  Aqenot— 
Stateuent  of  Ownek. 

Where  the  owner  of  timber  stated,  in  re- 
sponse to  C's  request  that  he  submit  through 
him  price  on  the  timber,  that  he  would  not 
do  so  and  would  give  no  option,  but  that  if  C. 
foimd  any  one  who  wanted  the  timber  and 
was  able  to  buy  it  he  would  trade  on  almost 
any  fair  proposition,  this  did  not  make  C.  tbe 
owner's  agent  for  the  sale  of  the  timber. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  §i  5-8;   I>ec.  Dig.  <S=>7.] 

5.  Loos  AND  LoooiNO  4=93— Sale  of  Tikbeb 
— Bbeach  of  Contbact— Waiveb  of  Con- 
dition—Submission op  Issxtes. 

Where,  in  an  action  for  breach  of  a  con- 
tract to  sell  timber  providing  the  seller  notified 
the  buyer  on  or  before  a  certain  date  that  he 
had  pecured  a  right  of  way  on  which  to  con- 
struct a  railroad  by  which  the  timber  could  be 
transported,  the  evidence  was  conflicting  on 
whether  the  parties  by  mutual  agreement  had 
extended  the  time  for  notice  and  on  whether 
the  seller  gave  such  notice,  it  was  error  to  re- 
fuse instructions  in  which  such  issues  were  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ixjgs  and 
liOgglDg,  Gent  Dig.  {§  6-12;    Dec.  Dig.  «=>3.1 

6.  Loos  AND  IiOOQiNQ  ®=33— Sale  or  Txmbeb 
—Repudiation  of  Contbact. 

A  statement  by  the  buyer  that  it  would 
expect  indemnification  against  lawsuits  affect- 
ing a  part  of  the  land  on  which  the  timber 
bought  was  located,  and  that  it  was  losing 
money  every  day  waiting  for  a  railroad  to  be 
built  by  tbe  seller,  and  an  inquiry  as  to  bow 
long  it  would  be  until  the  road  was  completed, 
did  not  constitute  a  repudiation  of  the  contract; 
a  mere  intimation  that  a  contract  may  be  re- 
pudiated, when  unaccepted  by  the  other  party, 
not  operating  to  avoid  the  contract 

[Ed.  Note.— For  other  cases,  see  Logs  ajid 
Logging,  Cent  Dig.  Si  6-12 ;    Dec.  Dig.  «s»3.1 

7.  CoBPOBATiONS  ®=»042— Poeeign  Cobpoba- 
TioN— Doing  Businksb  in  Staxb— Thibkb 
Contbact. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  arta. 
1314,  131S,  requiring  that  foreign  corporations 
secure  permits  before  doing  business  within 
the  state,  does  not  prevent  a  foreign  corpora- 
tion which  has  not  procured  a  permit  from  con- 
tracting to  buy  timber  located  in  the  state,  in 
contemplation  of  doing  business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S§  2520-2527;    Dec.  Dig.  <8=G42.1 

8.  Logs  and  Loooino  ®=>3— Sale  of  Tdcbkb 
—Validity  of  Contbact— Descbiption. 

A  contract  for  the  sale  of  timber  on  & 
"certain  tract  of  land"  in  a  county  named, 
"containing  12,000  to  16,000  acres  of  timber 
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land  east  of  Trinity  rirer,"  waa  not  ao  indefi- 
nite in  deacription  aa  to  be  void,  where  a  map 
attached  to  iL  as  shown  b;  the  evidence,  ac- 
cutately  and  taUy  defined  uie  boondariea. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
LoggioK,  Gent  Dig.  H  6-12;    Dec.  Dig.  «=s>3.] 

9.  Frauds,  Statote  of  «=s>72— iIntebxst  m 
Land— SAI.E  or  Growino  Ttmbeb. 

Where  a  contract  for  the  sale  of  growing 
timber  stated  that  it  was  not  a  lease,  and  that 
the  owner  retained  absolute  control  of  the  land 
and  a  railroad  to  be  built  over  it,  giving  the 
bujv  a  mere  right  to  go  on  the  land  and  cut 
and  remove  the  timber,  it  was  a  contract  for 
the  sale  of  chattels  and  not  a  contract  to  con- 
Tejr  an  interest  in  the  land,  within  the  statute 
of  fiands. 

[Ed,  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  116-118,  146 ;  Dec.  Dig. 
®=>72.] 

10.  Frauds,  Statutb  of  €=>49 — Operation — 
Contract. 

A  contract  which  may  or  may  not  be  per- 
formed within  one  year  does  not  fall  within  die 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ote of.  Cent  Dig.  {  74;   Dec.  Dig.  «=>49.] 

Aiqpeal  from  District  Court,  Anderson 
County:    John  S.  Prince,  Judge. 

Action  by  the  Philip  A.  Ryan  Lumber  Com- 
pany against  P.  D.  C.  Ball.  From  judgment 
for  defendant  on  Instructed  yerdlct,  plalntUT 
appeals.    Beyeraed  and  remanded. 

B.  E.  King,  of  Memphis,  Tenn.,  and  Tbos. 
B.  Greenwood,  of  Palestine,  for  appellant 
Lfon  &  Swarts,  of  St  Louis,  Mo.,  and  Mor- 
ris &  Sims,  of  Palestine,  for  appellee. 

CABI^  J.  Appellant,  Philip  A.  Byan  Lum- 
ber Company,  a  Tennessee  corporation,  sued 
appellee,  P.  D.  C.  Ball,  who  resides  In  St 
Louis,  Mo.,  to  recover  $66,500  damages  by 
reason  of  an  alleged  breach  of  contract  on 
part  of  appellee  to  sell  appellant  the  timber 
on  12,000  to  16,000  acres  of  land  on  the  Trini- 
ty river  In  Anderson  and  Freestone  coun- 
tlea,  Tex.  An  attachment  was  sued  out  and 
levied  on  appellee's  lands,  and  a  foreclosure 
of  the  lien  thereby  created  waa  sought  to  be 
procured.  The  contract  was  executed  in  St 
Louis,  on  March  20,  1912,  and  signed  by  the 
lumber  company,  by  Philip  A.  Ryan,  presi- 
dent, and  by  P.  D.  C.  Ball  in  proper  person. 
To  this  contract  was  attached  a  map  of  the 
land,  showing  also  the  proposed  route  of  the 
railway  to  be  constructed.  The  portions  of 
that  contract  necessary  to  a  discussion  of 
the  issues  In  this  case  are  as  follows: 

"The  vendor  agrees  to  use  his  best  efforts  to 
obtain  a  right  of  way  for  a  railroad  from  the 
eonthern  terminus  of  the  proposed  railroad  on 
the  vendor's  land,  shown  on  the  map  hereto 
attached,  to  the  north  end  of  what  is  known  as 
the  'Salt  Works  Spur'  on  the  International  & 
Great  Northern  Railway,  a  distance  of  approxi- 
mately six  (6)  miles,  together  with  a  connec- 
tion with  said  railway  at  said  Salt  Works 
Spnr,  by  which  the  lumber  cut  and  carried 
from  the  said  vendor's  land  may  be  transported 
to  and  conveyed  over  the  International  &  Great 
Northern  Railroad.  It  is  understood  and 
agreed  that  the  obligations  of  the  vendor  and 
purchaser   herein    assumed   shall   only   be   im- 


posed upon  them  respectively  in  the  event  that 
said  vendor  notifies  the  purchaser  on  or  before 
the  15th  day  of  ApriL  1912,  that  he  has  secured 
said  right  of  way  and  connection. 

"Immediately  upon  giving  said  notice  to  the 
purchaser,  the  vendor  agrees  with  all  reasonable 
diligence  to  commence  the  construction  of  a 
railroad  at  said  north  end  of  said  Salt  Works 
Spur  and  continue  the  constrnction  of  said 
railroad  to  the  south  terminus  of  the  proposed 
road  on  the  vendor's  land  shown  on  the  plat 
hereto  attached,  and  from  then  on  under  the 
terms  hereof  continue  the  cons^ction  of  said 
road  as  indicated  on  said  plat 

"It  is  understood  and  agreed  that  the  line 
of  the  proposed  railroad  shown  on  the  map 
hereto  attached  is  not  absolute,  but  is  intended, 
so  far  as  It  can,  to  indicate  the  line  of  the 
proposed  road,  it  being  understood  that  the 
vendor  in  building  said  road  through  his  land 
shall  have  the  right  to  divert  the  line  of  con- 
struction so  as  to  avoid  swamps  or  other  places 
involving  difficulties  or  large  expense  of  con- 
struction, 

"It  is  understood  that  the  vendor  in  building 
said  railroad  through  bis  land  shall  be  under 
obligation  only  to  build  said  railroad  from  time 
to  tune  a  distance  of  one  (1)  mile  ahead  of  the 
timber  from  time  to  time  bemg  cut  by  the  pur- 
diaser. 

"It  is  understood  and  agreed  that  the  rail- 
road shall  be  constructed  at  the  expense  of  the 
vendor,  shall  be  of  standard  gauge,  using  a  rail 
of  not  less  than  fifty-six  (56)  pounds,  and  shall 
be  built  in  the  manner  adapted  to  the  purpose  of 
this  contract    •    •    • 

"The  purchaser  hereby  atjrees  to  cut,  during 
each  year  of  the  term  of  this  contract,  not  less 
than  ten  million  (10,000,000)  feet,  log  scale,  per 
year,  and  shall  pay  the  vendor  therefor  at  the 
rate  of  two  dollars  ($2.00)  per  thousand  feet 
log  scale,  for  all  oak  and  ash  timber  cut,  and 
one  dollar  ($1.00)  per  thousand  feet,  log  scale, 
for  all  Cottonwood  and  elm  timber  cut  The 
vendor  agrees  to  cut  all  oak,  ash,  cottonwood 
and  elm  timber  on  said  land  which  is  ten  (10) 
inches  or  more  in  diameter,  sixteen  (16)  feet 
from  the  stump.  The  vendor  (purchaser)  has 
no  right  to  cut  any  timber  otlier  than  that 
just  herein  enumerated  and  described. 

"The  obligation  of  the  purchaser  to  pay  for 
such  timber  is  In  no  way  conditioned  upon  the 
purchaser's  removal  of  the  same,  but  the  obliga- 
tion attaches  as  soon  as  and  when  the  timber 
is  cut 

"The  obligation  of  the  purchaser  to  cut  the 
timber  shall  begin  as  soon  as  the  vendor  baa 
constructed  a  mile  of  said  railroad  within  the 
vendor's  land;  and  the  purchaser's  obligation 
to  cut  the  amount  of  timber  herein  agreed  upon 
shall  only  begin  to  ran  from  said  tune.  Pro- 
vided, however,  and  it  is  understood,  that  the 
purchaser  may,  at  his  option,  commence  to  cut 
timber  prior  to  such  time,  in  which  event,  the 
obligation  shall  begin  to  run  from  said  time." 

The  road  was  to  remain  Ball's  property; 
but,  by  the  contract,  the  lumber  company  was 
given  the  right  to  use  same,  furnishing  its 
own  equipment,  and  also  to  have  right  of 
Ingress  and  egress  to  and  from  and  over  the 
land  for  the  purpose  of  cutting,  milling,  and 
shipping  the  lumber  from  the  timber,  and 
appellee  was  to"  be  relieved  from  liability 
for  accidents  by  reason  of  appellant  operating 
the  railroad.  In  the  paragraph  describing 
the  kind  of  timber  to  be  cut,  the  word,  "ven- 
dor" was  written  for  "purchaser." 

The  petition  charges  that  on  April  11, 1912, 
and  on  April  15,  1912,  the  plaintiff  and  de- 
fendant, by  mutual  consent  agreed  to  aban- 
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don,  renounce,  and  relinquish  the  clause  and 
term  of  the  written  contract  to  the  effect  that 
the  obligations  thereby  assumed  and  created 
should  be  Imposed  ut>on  the  parties  respec- 
tively only  In  the  event  that  the  defendant 
notified  plaintiff  before  April  15,  1912,  that 
he  had  secured  the  right. of  way  for  said 
railroad  from  the  Salt  Works  Spur  to  defend- 
ant's land,  and  a  connection  at  said  spur, 
with  the  International  &  Great  Northern 
Railroad,  and  that  thereupon  both  parties 
became  bound  by  their  respective  obligations 
under  the  contract  according  to  its  terms, 
with  said  waived  clause  eliminated.  It  is 
also  pleaded  that  on  said  dates  the  defendant 
agreed  with  plaintiff  in  writing  to  waive 
said  clause.  And  it  is  further  pleaded  that 
on  or  about  May  28,  1912,  and  May  30,  1912, 
the  defendant  did  secure  such  right  of  way 
from  said  Salt  Works  Spur  to  the  southern 
terminus  of  the  proposed  railroad,  together 
with  connection  with  the  International  & 
Great  Northern  Railroad,  and  on  or  about 
said  dates  the  defendant  notified  and  ad- 
vised the  plaintiff  that  he  had  secured  said 
right  of  way  and  railroad  connectlbn.  It  is 
alleged  that  the  time  to  secure  said  right 
of  way  and  railway  connection  had  been, 
by  mutual  consent,  extended  to  May  28th, 
May  29th,  and  May  30th,  and  even  until 
July  6,  1912. 

The  defendant  pleaded  in  abatement  of  the 
suit  the  fact  that  the  plaintiff  was  a  foreign 
corporation  and  bad  not  secured  a  permit  to 
/  do  business  in  Texas,  which  the  court  over- 

ruled,  as  well  as  special  exception  to  the 
same  effect,  and  one  invoking  the  statutes  of 
frauds.  And  an  exception,  No.  15,  was  sus- 
tained against  plaintiff's  right  to  recover 
$5,000  paid  one  Oraig  by  plaintiff  as  commis- 
sions. Defendant  Joined  issue  on  the  ma- 
terial allegations,  and  specially  pleaded  that 
plaintiff  bad  employed  Craig,  who  was  de- 
fendant's agent  and  paid  him  $5,000  com- 
mission; that  defendant  was  in  ignorance  of 
the  fact  that  Craig  was  so  acting  as  plain- 
tiff's agent  also  at  the  time  the  contract  was 
entered  into;  and  that  therefore  said  con- 
tract was  null  and  void. 

In  its  replication,  plaintiff  denied  that  It 
bad  repudiated  the  contract  or  refused  to  go 
forward  with  same;  and  denied  any  col- 
lusion with  Craig,  and  set  out  that  Craig, 
who  was  highly  recommended  to  the  com- 
pany, represented  that  he  and  appellee  had 
up  a  colonization  scheme  by  which  they  were 
to  sell  out  and  colonize  about  52,000  acres  of 
lands  belonging  to  appellee,  for  a  commis.siou 
which  would  amount  to  several  dollars  per 
acre,  and  that  Ball  would  have  to  sell  the 
timber  before  the  land  could  be  colonized, 
and  that  Ball  would  pay  no  commission  for 
selling  the  timber.  Therefore  Craig  repre- 
sented that  whoever  bought  the  timber  would 
have  to  pay  the  commission,  and  thereupon 
appellant  agreed  to  pay  the  commission  of 
$5,000  in  the  event  of  the  purchase  by  appel- 
lant of  such  timber,  and  that  plaintiff  bad  no 


knowledge  that  defendant  was  not  folly  ad< 
vised  as  to  the  agreement  between  appellant 
and  Craig  as  to  the  commission,'  and  that, 
after  full  knowledge  concerning  the  commis- 
sion arrangement,  defendant  ratified  and  ac- 
quiesced in  the  contract  of  sale  of  the  tim- 
ber. It  was  also  pleaded  that  the  defendant 
made  the  contract  for  himself  in  person  and 
not  by  an  agent,  and  that,  regardless  of  any 
action  of  Craig's,  same  was  a  binding  con- 
tract on  defendant's  part. 

A  Jury  was  impaneled  to  try  the  cause; 
but,  after  the  plaintiff  had  closed,  the  court 
instructed  a  verdict  for  the  defendant,  and 
the  lumber  company  has  appealed.  So  it 
becomes  necessary  that  we  inquire  as  to 
whether  there  was  evidence  about  which 
reasonable  minds  might  differ  on  the  question 
as  to  waiver  of  the  time  limit  on  notice  to  be 
given  provided  in  the  contract 

[1]  The  evidence  upon  which  the  appellant 
relies,  as  showing  an  extension  of  the  con- 
tract and  modlflcation  by  agreement  as  to 
the  time  tn  which  notice  was  to  be  given 
that  the  railway  right  of  way  and  connection 
had  been  secured  as  provided  in  the  contract, 
consists  largely  of  letters  and  telegrams  pass- 
ing between  Philip  A.  Ryan,  president  of  the 
lumber  company,  and  appellee  Ball;  and 
between  Craig,  the  agent,  and  Hall,  the  rep- 
resentative, of  P.  D.  O.  Ball  at  Palestine,  Tex. 

E.  H.  Craig,  of  Columbus,  Ohio,  sent  out  a 
letter  on  February  21,  1912,  to  Philip  A. 
Ryan  Lumber  Company,  among  others,  call- 
ing attention  to  the  timber  lands  of  appellee 
in  Texas.  On  February  19,  1912,  two  days 
prior  to  sending  out  said  letter,  Craig  ad- 
dressed a  communication  to  appellee  Ball 
inquiring  as  to  whether  be  would  care  to 
submit  prospective  purchasers  "a  price  on 
this  timber,  through  me,"  and  Ball  replied 
thereto,  on  February  22,  1912,  as  follows: 

"When  you  find  anybody  that  really  wants  the 
timber  and  has  the  money  or  credit  to  buy  it, 
I  will  trade  on  almost  any  fair  proposition. 
I  will  not,  however,  give  any  one  an  option 
on  the  land  or  timber.  I  am  so  exceedingly 
busy  at  present  on  the  Little  Rock  work,  that 
have  not  much  time  to  think  of  this  matter. 
Suggest  that  you  line  up  your  lumbermen  and 
any  people  that  you  think  want  to  buy  Texas 
land  and  when  you  get  everything  in  shape, 
come  over  and  present  what  you  have  to  offer. 
I  will  be  ready  to  do  business  on  any  reason- 
able basis." 

As  a  result  of  much  other  correspondence, 
and  personal  inspection  of  the  timber  by 
Ryan  and  his  timber  expert,  Lewis,  the  con- 
tract, a  part  of  which  is  set  out  above,  was 
made.  The  attorney  for  the  lumber  company 
at  Memphis  drew  a  contract  which  Ryan 
took  vrith  blm  when  be  went  to  St  Louis  to 
close  with  Ball.  The  form  prepared,  how- 
ever, did  not  meet  Ball's  approval,  and  he  had 
his  own  attorney  draw  the  one  which  was 
signed  by  Ball  in  person  and  by  Ryan  for 
the  lumber  company,  and  a  $500  earnest  part 
payment  check  was  delivered  to  Ball. 

Subsequent  to  the  signing  of  the  contract, 
on  account  of  flooda,  and  some  difficulty  in 


Digitized  by 


Google 


T«.) 


PHIUP  A.  BY  AN  LUMBER  CO.  v.  BALL 


229 


obtaining  the  rigbt  of  wa.j  for  the  railway 
and  connection  with  the  International  & 
Great  Northern  Railroad,  it  was  seen  that 
Ball  would  not  be  able  to  get  the  right  of 
way  and  connection  by  the  15th  of  April. 
Thereupon  began  the  correspondence  and  In- 
terWewa  which  It  Is  alleged  resulted  in  a 
waiver  of  that  provision  of  the  contract  rela- 
tive to  the  notice  that  the  right  of  way  was 
obtained  by  April  15th.  There  were  a  num- 
ber of  letters  and  telegrams  passing  among 
the  rarlons  parties,  but  we  give  here  only 
those  bearing  Immediately  upon  what  It  Is 
contended  show  a  waiver  of  the  time  for 
notice  as  to  the  right  of  way. 

On  April  4,  1912,  in  answer  to  appellant. 
Ball  stated  that  he  was  sorry  he  had  been 
able  to  do  little  or  nothing  towards  getting 
the  railroad  from  the  salt  mines  to  the  tim- 
ber; that  he  and  Freeman,  receiver  of  the 
International  4  Great  Northern  Railway 
Company,  had  failed  to  get  together;  that 
continuous  rains  had  interfered  with  secur- 
ing a  right  of  way,  but  promised  to  keep 
working  on  it  to  the  best  of  his  ability. 

On  the  same  day.  Ball  wrote  to  Hall,  his 
agent  at  Palestine,  and,  among  other  things, 
■aid: 

"Mr.  Ryan  is  getting  anxious,  but  It  cannot 
be  helped.  Can't  do  much  with  high  water.  So 
he  wiU  have  to  wait  or  canciel  his  contract." 

On  April  8,  1912,  Mr.  Ryan  wrote  Mr.  Ball, 
laying: 

"What  I  am  most  anzlouB  to  know  la  that 
you  have  secured  the  right  of  way  from  the 
■alt  mines  into  the  timber.  •  ♦  •  Secure 
the  right  of  way  and  wire  me  you  have  secured 
it  then  I  know  what  to  do  and  can  make  my 
plans  to  move  to,  Texas.  •  *  ♦  Tie  weather 
and  water  may  'delay  your  building  the  road 
bat  this  will  be  O.  K.,  as  I  know  if  right  of 
wav  is  secured  the  road  is  assured,  within  a 
reasonable  time." 

And  on  April  11,  1912,  Ball  wrote  to  Craig 
that  Mr.  Ryan  could  suit  himself  about  get- 
ting out  of  the  deal;  that  there  would  be 
DO  way  to  get  the  road  in  before  April  15th, 
and,  "if  Mr.  Ryan  does  not  want  to  extend 
his  contract,  he  will  have  to  get  off;  and- 
considering,  additionally  to  your  expenses, 
I  bad  to  pay  that  lawyer  $100.00,  you  can  see 
that  I  am  not  particular  about  losing  it,  but 
no  use  going  Into  an  expenditure  on  the  R.  R. 
until  I  know  where  I  am  at" 

On  April  11,  1912,  Ball,  in  reply  to  Ryan's 
letter  of  April  8th,  said: 

"1  have  yonr  favor  of  the  8th  inst  upon  my 
return  home.  Also  a  letter  from  Mr.  liall  and 
President  Freeman  of  the  1.  &  6.  N.,  who  is 
in  New  York.  Mr.  Freeman  states  that  owing 
to  the  flooded  condition  of  the  country  and 
their  many  troubles  at  Memphis  and  south,  he 
will  not  be  able  to  see  me  untU  next  week,  if 
then.  A  letter  from  Mr.  Hall  states  that  the 
roads  have  been  impassable,  so  much  rain  that 
tie  surveyors  have  not  been  able  to  locate  a 
satisfactory  line  and  he  has  been  able  to  do 
Uttle  or  nothing.  A  letter  from  Mr.  Craig  tells 
■D!  to  hurry  ap,  etc. 

^|The  facts  are  that  I  propose  to  try  and  get 
this  railroad  run  into  this  timber  but  there  is 
so  use  trying  to  do  it  until  it  can  be  done  and 
a*  I  will  have  some  twenty  nules  of  road  to 


build,  possibly  thirty,  if  It  only  costs  f3,000.00 
a  mile,  will  take  all  the  receipts  from  tlie  tim- 
ber to  build  same ;  consequently  I  do  not  wish 
to  have  it  cost  any  more  than  necessary.  I  will 
get  at  It  just  as  soon  as  the  weather  conditions 
are  such  that  it  can  be  done  at  a  reasonable 
expense  and  the  whole  'meat  of  the  cocoanut' 
is  the  consent  of  Mr.  Freeman,  president  of  the 
I.  &  G.  N.,  to  a  connection  with  his  road  for 
handling  the  stuff,  so  he  primarily  controls  the 
situation  and  under  the  present  circumstances, 
I  have  been  able  to  do  nothing  with  him  al- 
though I  have  several  nice  letters  and  telegrams 
stating  he  is  sorry,  etc.  Have  started  for  New 
Orleans  twice  to  be  telegraphed  not  to  go  owing 
to  his  leaving. 

"Very  sorry  to  hear  that  the  high  water  has 
been  so  bad  in  your  vicinity  and  sincerely  hope 
you  have  not  lost  any  timber  or  property  owing 
to  the  floods.  It  now  begins  to  look  like  the 
worst  of  it  is  over  and  everything  will  be  dried 
out  in  the  course  of  the  next  six  weeks  unless 
the  usual  June  rise  comes  in  early  on  top  of 
this  rise,  in  which  case  am  afraid  it  will  be 
very  severe.  Hoping  you  will  have  enough 
patience  to  sit  tight  and  wait  until  I  can  ac- 
complish some  results,  I  remain, 

''Tours  very  truly,  P.  D.  C.  Ball." 

On  April  16th,  Craig  wrote  to  Ball  that 
he  was  advising  Mr.  Ryan  that  the  only 
thing  he  could  do  "was  to  wait  until  you 
have  time  to  'do  things.' " 

One  of  the  main  letters,  dated  April  15, 
1912,  In  which  It  Is  contended  that  Ryan 
granted  the  waiver  and  extension  of  time 
asked  in  Mr.  Ball's  letter  of  April  11th,  Is 
as  follows: 

"Mr.  P.  D.  C.  Ball,  St  Louis,  Mo.-Dear  Sir : 
Your  favor  of  the  11th  just  received.  We  have 
carefully  noted  all  you  say,  and  we  know  that 
the  conditions  are  very  bad  now  on  account  of 
the  flood,  consequently  we  have  decided  to  take 
on  a  new  consignment  of  patience  and  sit  tight 
in  the  boat  and  wait  until  the  conditions  are 
normal  again,  and  then  vpe  feel  sure  that  you 
will  jump  into  the  fight  and  get  results  immedi- 
ately. Had  the  conditions  been  normal  we 
would  have  hollered  to  beat  the  band,  but  no 
one  ever  expected  the  great  flood  that  we  have 
had,  and  we  think  in  10  days  the  conditions  will 
be  such  that  we  can  get  over  the  ground  and 
everything  will  be  back  to  the  normal  condition. 

"Please  let  me  know  just  as  soon  as  you  can, 
as  we  know  you  understand  what  it  is  to  be 
in  my  position.  We  have  a  great  many  things 
to  do  just  as  soon  as  we  have  the  word  from 
you  that  the  right  of  way  is  secured.  We  trust 
that  you  will  have  Mr.  Hall  work  on  the  right 
of  way  and  secure  same  and  the  surveys  run 
as  quickly  as  possible,  as  it  will  take  a  lot  of  ' 
hustling  on  our  part  to  get  the  equipment  ready 
while  you  are  completing  the  road.  We  hope 
you  will  be  able  to  catch  Mr.  Freeman'  very 
soon  as  he  no  doubt  w^ill  be  on  his  line  pretty 
regularly  now.  We  hope  to  hear  from  you 
very  soon  with  a  favorable  report. 
"Very  truly  yours, 

"Philip  A.  Ryan  Lumber  Co." 

This  correspondence  continued,  and  Ryan 
at  all  times  urged  the  pushing  of  the  right 
of  way  matter.  Ryan  says  that  about  May 
12,  1912,  appellee  agreed  to  pay  Craig's  ex- 
penses and  the  hotel  bills  of  Ryan  to  get 
them  to  go  down  to  Texas  and  assist  Hall  in 
obtaining  the  right  of  way,  and  this  was 
done.  In  none  of  these  letters  does  Ball  re- 
pudiate the  contract,  or  do  other  than  show 
a  desire  to  go  forward  and  treat  the  contract 
as  being  still  In  force.  It  Is  tme  that  in 
some  he  says  that  Ryan  can  stilt  hlmseU 
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about  getting  out  of  the  deaL  His  agent, 
Hall,  kept  Ball  Informed  as  to  the  progress 
being  made  on  the  right  of  way,  and  on 
Mar  27th  wrote  Ball  that  he  had  secured 
the  right  of  way,  except  one  man  who  had 
a  nine-acre  strip  they  would  cross.  Ball  ac- 
knowledged this  as  a  "satisfactory  letter," 
and  suggested  that  Hall  take  options  on 
contiguous  lands  so  that  "we  might  make  a 
little  money  on  the  side."  On  May  28th, 
Ball  wired  Ryan: 

"Hall  writes  has  secured  right  of  way.  Ton 
con  see  me  St.  Louis  Thursday  and  Friday,  if 
desire.     Craig  here." 

On  receipt  of  this  telegram,  Ryan  went  to 
St  Louis,  arriving  there  on  the  30th  of 
May,  or  31st    He  says  Craig  was  there. 

"I  saw  Ball.  Mr.  Craig  was  there.  I  saw 
them  together  at  Mr.  Ball's  office.  We  saw  Mr. 
Ball,  and  he  said  he  had  secured  the  right  of 
way  and  was  going  to  make  arrangements  to 
build  the  railroad  right  away  and  I  would  get 
the  timber.  He  also  stated,  during  our  trip  in 
St.  Louis,  that  be  had  written  Mr.  Grogan  for 
ties,  to  make  ties,  and  be  bad  negotiations  out 
for  rails,  and  there  was  absolutely  nothing  to 
hinder  building  the  railroad  and  my  getting 
the  timber,  and  that  I  could  go  home  and  feel 
absolutely  sure  that  I  would  get  the  timber,  and 
could  soon  move  down  to  Texas  and  start  to 
cutting  the  timber.  After  the  conversation  I 
mentioned  was  had  with  Mr.  Ball  in  St  Louis, 
I  paid  Mr.  Craig  this  commission,"  etc. 

Considering  these  letters  and  telegrams, 
together  with  others  not  set  out  here,  and  the 
oral  testimony  given  upon  the  trial,  we  think 
that  undoubtedly  the  evidence  is  of  such  a 
nature  that  reasonable  minds  might  hon- 
estly differ  as  to  the  waiver  of  the  time  In 
which  notice  was  to  be  given  and  as  to 
whether  It  was  the  Intention  of  the  parties 
to  continue  the  contract  In  force,  that  clause 
eliminated.  This  being  true,  the  Jury  should 
have  been  permitted  to  pass  upon  the  case. 

[2, 31  The  matter  of  whether  Craig  was 
Ball's  agent  or  a  middleman  should  have 
gone  to  the  jury.  Ball  had  denied  that  be 
was  such  agent,  while  some  of  the  evidence 
tended  to  show  that  he  was  sucb  agent.  It 
is  contended  by  appellee  that  the  time  Ball 
bad  reference  to,  when  he  said  Craig  was 
not  his  agent,  was  subsequent  to  the  time 
the  contract  is  claimed  to  have  expired ;  but 
appellant  Just  as  vigorously  asserts  that  Ball 
had  reference  to  the  time  leading  up  to  the 
alleged  breach  of  the  contract  This  of  It- 
self was  sufflcient  to  take  that  question  to 
the  jury.  Nor  Is  it  conclusive  as  to  Craig's 
agency  that  Bail  paid  his  expenses  to  Texas 
to  assist  Hall  in  getting  the  right  of  way. 
It  will  be  recalled  that  he  also  paid  part  of 
Ryan's  expenses  on  the  same  trip  and  to  as- 
sist in  the  same  work  Craig  came  here  to 
do.  And  yet  would  it  be  contended  that 
Ryan  was  Ball's  agent?  He  might  be  in 
obtaining  the  right  of  way,  but  it  would 
scarcely  be  asserted  that  either  was  agent 
in  any  other  capacity  by  reason  of  that  fact 
It  not  Infrequently  happens,  as  is  known  of 
all  men,  that  a  man  will  pay  another's  ex- 
penses to  get  him  to  look  at  property  he  pro- 


poses to  sell  that  man,  as  an  indncement  to 
make  the  sale.  Possibly  the  prospective  par- 
chaser  would  not  otherwise  care  to  go  to 
the  expense  of  inspection.  And  yet  that 
would  not  make  him  the  agent  of  the  owner 
in  any  sense  of  the  word. 

These  questions  should  have  been  left  to 
the  jury,  as  well  as  the  further  question  as 
to  whether  Craig  was  a  middleman. 

[4]  It  is  doubtful  if  there  is  any  evidence 
to  show  Craig  to  have  been  Ball's  agent  for 
the  sale  of  the  timber,  for  be  had  refused  to 
even  give  Craig  a  price  or  to  place  the  prop- 
erty with  him.  All  he  would  do  was  to  tell 
Craig  to  get  his  purchaser  and  bring  him  to 
him,  and  be  (Ball)  would  consider  the  prot>- 
osition  with  him.  He  never  gave  Craig  any 
authority  whatsoever  to  bind  him  in-  any  re- 
spect He  was  not  even  quoted  a  price.  If 
Craig  had  sued  Ball  for  a  commission  on 
this  timber  sale,  could  he  not  properly  have 
answered  that  he  had  never  made  blm  his 
agent  had  given  him  no  right  to  sell  the 
property  or  to  quote  any  price,  but,  on  the 
contrary,  had  told  him  to  bring  his  purchas- 
ers to  him,  when  he  would  deal  for  himself? 
The  mere  fact  that  Craig  and  Ball  had  an 
arrangement  for  the  colonization  of  the  land 
after  the  timber  should  be  removed  did  not 
of  itself  clothe  Craig  with  the  powers  of 
agency  in  regard  to  the  sale  of  the  timber. 
If  these  facts  would  constitute  agency,  then 
every  man  who  submits  an  offer  for  proper- 
ty, even  without  any  intimation  that  he  was 
to  become  such,  could,  with  equal  propriety, 
assert  that  he  was  the  agent  of  the  seller 
and  claim  a  commission  for  the  sale  U  the 
owner  saw  fit  to  accept  such  proposition. 
This  is  probably  what  Bail  was  guarding 
against,  for  he  says,  in  substance:  Get  your 
parties  and  bring  them  to  me.  I  will  do 
business  with  them  if  we  can  arrange  terms. 
This  kind  of  proposition  is  open  to  the  world, 
but  I  wiU  make  my  own  terms  and  act  for 
myself.  So  far  as  the  written  evidence  is 
concerned,  no  agency  whatsoever  In  regard 
to  the  sale  of  the  timber  is  shown;  but,  in 
view  of  the  oral  testimony  given,  we  have 
thought  that  tliat  question  should  have  been 
submitted  to  the  jury. 

Touching  on  the  question  of  the  employ- 
ment of  agents.  Chief  Justice  Gaines  said,  in 
Dunn  V.  Price,  87  Tex.  321,  28  S.  W.  682: 

"There  was  no  express  promise  to  pay  any- 
thing in  this  case,  nor  do  we  think  that  one  can 
be  dearly  implied  from  the  language  used.  If 
one  requests  another  to  perform  a  serrice  for 
him,  the  law  will  ordinarily  imply  a  promise  to 
compensate  him  for  the  work.  But  when  one 
having  property  to  sell  tells  a  broker  that  if  he 
will  bring  him  a  purchaser  he  will  sell  at  a 
certain  price,  it  is  by  no  metis  certain  that  he 
intends  to  imply  a  promise  to  pay  a  commis- 
sion. The  broker  may  get  his  compensation 
from  the  purchaser.  In  this  case  the  defendant 
did  not  authorize  the  plaintiff  to  sell  his  prop- 
erty, nor  did  be  employ  him  to  sell  it  He 
merely  said  to  him,  in  effect  that  if  he  would 
bring  him  a  purchaser  he  would  show  him  that 
be  would  sell  for  the  sum  of  $30,000.  Can  it 
be  said  that  it  is  clear  that  the  defendant  did 
not  expect  him  to  get  his  compensation  from 
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the  purchaser  wbomhe  mi^bt  procure?  That 
BQCh  was  his  intention  (if  indeed  his  language 
was  anything  more  than  mere  idle  banter)  is 
ahown  by  the  fact  that  his  language  was  that 
he  would  take  $30,000  for  the  property,  and 
that  there  is  not  an  expression  in  it  to  indicate 
that  he  was  "willing  to  take  that  sum  less  a  com- 
mission for  Belling.  This  conclusion  is  strength- 
ened by  the  further  fact  that  be  had  previously 
declined  to  employ  the  plaintiff  to  make  the 
sale." 

And  In  Pipkin  v.  Home,  68  S.  W.  1000,  It 
is  said: 

"A  real  estate  agent  is  entitled  to  commissions 
only  when  he  brings  the  parties  t9Kether  by  vir- 
tne  of  a  contract  made  with  him  by  one  or 
both  of  the  parties,  by  virtue  of  which  they 
become  liable  to  him  by  reason  of  some  express 
or  implied  promise  to  pay  commissions.  Simply 
bringug  the  parties  together,  in  the  absence  of 
some  contract  by  which  they  would  be  liable  to 
him,  does  not  necessarily  make  them  liable  to 
him  for  commissions." 

Speaking  of  a  dual  agency,  the  court  said, 
in  T.  A  Hill  &  Son  v.  Fatton  &  Schwartz, 
160  S.  W.  U57: 

"The  above  principle  of  law  is  applicable  only 
to  cases  of  agency  in  which  the  agent  is  clothed 
with  some  discretion  in  the  matter  of  advising 
or  negotiating,  in  fixing  or  agreeing  to  the  price, 
or  has  the  power  to  bind  his  principal  by  con- 
tract in  reference  to  the  pro^rty  in  question. 
It  is  not  true  that  every  ordinary  real  estate 
broker  with  whom  land  is  listed  for  sale  occn- 
piet  the  position  of  trust  and  confidence,  upon 
whom  rests  the  duty  to  obtain  the  highest  price 
obtainable  for  his  principal's  land." 

This  case  cites  many  anthoritieB  as  sus- 
taining the  doctrine  announced. 

Bear  !n  mind  that  Craig  had  asked  Ball 
to  submit  "a  price  on  this  timber,  through 
me."    This  Ball  declined  to  do,  saying: 

"When  you  find  anybody  that  really  wants 
the  timber  and  has  the  money  or  credit  to  buy 
it,  I  will  trade  on  almost  any  fair  proposition. 
i  will  not,  however,  give  any  one  an  option  on 
the  land  or  timber." 

[S]  The  court  should  have  given  plaintiff's 
requested  charges  Noa.  1  and  2  and  Mo.  2a. 
The  first  two  charges  are  as  follows: 

"No.  1.  Do  you  find,  from  the  preponderance 
of  the  evidence,  that  plaintiff  and  defendant  mu- 
tually agreed  that  the  time  for  notice  by  de- 
fendant to  plaintiff  that  the  defendant  had  se- 
cured the  railroad  right  of  way  and  connection 
was  extended  until  May  30,  1912? 

"No.  2.  Do  you  find  from  the  preponderance 
of  the  evidence  that  on  or  about  May  28,  1912, 
the  defendant  notified  plaintiff  that  he  had  se- 
cnred  the  railroad  right  of  way  and  connec- 
tion?" 

No.  2a  was  the  same  as  No.  2,  except  that 
May  30th  was  substituted  Instead  of  May 
28th. 

[i]  If  the  contract  was  closed,  as  amend- 
ed May  2Sth  or  May  30th,  then  the  evidence 
is  Insufficient  to  show  that  plaintiff  subse- 
quently repudiated  the  same,  or  to  take  that 
question  to  the  Jury.  A  mere  intimation 
that  It  might  be  repudiated,  unaccepted  by 
the  other  party,  would  not  avoid  the  con- 
tract. The  letter  appellant  wrote  appellee 
on  Jane  U,  1912,  does  not  repudiate  the  con- 
tract, bnt  merely  states  that  the  company 
wonld  expect  Indemnification  against  some 
lawsuits  pertaining  to  a  part  of  the  land  be- 


fore erecting  the  mills;  and  the  next  day 
wrote  appellee  that  It  was  losing  money  ev- 
ery day,  waiting  for  the  road  to  be  built,  and 
asking  how  long  It  would  be  until  it  would 
be  completed.  In  all  their  subsequent  cor- 
respondence by  letter  and  by  wire  daring 
June,  no  repudiation  by  either  party  Is 
shovra;  but,  on  the  contrary,  both  sides  In- 
dicate a  desire  to  go  forward  with  the  mat- 
ter. We  do  not  think  this  was  a  question 
for  the  Jury,  and  the  seventh  assignment  is 
overruled. 

It  follows  from  what  has  been  said  that 
the  amount  of  damages  should  have  been 
submitted  to  the  JiU7,  and  also  as  to  wheth- 
er the  defendant  refused  to  commence  and 
continue  the  construction  of  the  railroad 
with  reasonable  diligence. 

[7]  The  appellee  has  filed  cross-assign- 
ments, the  first  four  of  which  raise  in  differ- 
ent forms  the  question  that  the  plaintiff  be- 
low is  a  foreign  corporation  and  had  not  ob- 
tained a  permit  to  do  business  in  Texas  at  the 
time  of  this  transaction.  This  was  raised  by 
plea  of  privilege,  plea  In  abatement,  by  plea 
In  bar  of  the  right  of  recovery  after  the  evi- 
dence was  all  in  and  the  court  withdrew  the 
matter  from  the  Jury  and  overruled  said 
pleas,  and  lastly  In  overruling  a  special  ex- 
ception to  the  same  effect.  This  contract  was 
not  made  in  Texas,  neither  pai;ty  lived  in 
this  state,  and  the  breach  of  the  contract,  if 
there  was  one,  on  part  of  the  defendant,  put 
it  out  of  the  power  of  the  appellant  even  to 
do  business  here  In  so  far  as  that  particular 
proposition  is  concerned.  It  Is  not  unlawful 
for  a  foreign  corporation  to  contract  in  re- 
gard to  buying  property  In  Texas,  In  contem- 
plation of  doing  business  in  this  state;  for, 
If  such  preliminary  matters  as  are  necessary 
to  begin  any  large  business  could  not  be  the 
subject  of  a  contract  by  a  foreign  corpora- 
tion, such  as  arrangement  for  building  sites, 
etc..  It  could  not  place  itself  In  a  position  to 
know  whether  it  could  do  business  here.  The 
purpose  of  this  corporation  was  to  cut  the 
timber,  manufacture  and  sell  the  lumber. 
So  the  contract  for  the  purchase  of  the  tim- 
ber was  not  carrying  on  the  proposed  busl- 
nesa  It  Is  true  that  It  would  have  to  obtain 
a  permit  before  It  could  carry  on  that  busi- 
ness ;  but  the  risk  of  obtaining  a  permit  was 
one  it  had  the  right  to  assume  when  it  made 
the  contract.  It  had  the  right  to  assume  that, 
if  it  complied  with  our  laws  and  applied  for 
a  permit  when  It  got  ready  to  do  business, 
that  permit  wonld  be  granted  because  the 
purpose  was  a  lawful  one.  It  had  not  at  that 
time  done  any  business  in  Texas,  and  it  had 
a  right  to  make  the  contract  It  Is  alleged 
was  made.  Articles  1314,  1318,  Vernon's 
Sayles'  Texas  Civil  Statutes:  Security  Co. 
V.  National  Bank,  93  Tex.  579  to  582,  57  S.  W. 
22;  Lake  View  Co.  v.  S.  A.  Traction  Co.,  95 
Tex.  258,  66  S.  W.  766 ;  Jackson  Woolen  MUls 
V.  Moore,  154  S.  W.  644 ;  Western  Supply  Co. 
V.  Trust  Co.,  41  Tex.  Clv.  App.  486,  92  S.  W 
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986;  Whitley  ▼.  Electric  Co.,  18  Tex.  Civ. 
App.  674,  45  S.  W.  959;  Hogan  v.  City  of  St 
Loula,  176  Mo.  149,  75  S.  W.  604  to  606;  Dia- 
mond Glue  Co.  ▼.  V.  S.  Glue  Co.,  187  U.  S. 
612  to  015,  23  Sup.  Ct  206,  47  L.  Ed.  328; 
19  Cyc.  1271;  Land  &  Mortgage  Co.  v.  Wor- 
Bham,  76  Tex.  559,  13  S.  W.  384;  Kingman 
Texas  Imp.  Co.  v.  Borders,  156  S.  W.  617;  A. 
Leschen  &  Sons  Rope  Co.  v.  Moser,  159  S.  W. 
1025;  Skidmore  Drug  Co.  v.  American  Mfg. 
Co.,  170  S.  W.  128.  These  assignments  are 
overruled. 

[8]  The  fifth  cross-assignment  asserts  that 
the  contract  Involved  an  Interest  In  the  land 
and  the  description  was  so  indefinite  and 
uncertain  as  to  render  such  description  void. 

In  addition  to  what  we  have  set  out  of  the 
contract,  the  first  paragraph  of  that  instru- 
ment reads: 

"Whereas,  P.  D.  C.  Ball,  of  the  city  of  St 
Louis,  Mo.,  hereinafter  called  vendor,  is  the 
owner  of  a  certain  tract  of  land  in  Anderson 
county,  Tex.,  containing  twelve  thousand  to  fit- 
teen  thousand  acres  of  timber  land  east  of  Trin- 
ity river,  and  desires  to  etU  the  timber  herein- 
after described  and  on  said  land  under  the  terms 
hereinafter  described  and  on  said  land  under 
the  terms  hereinafter  provided." 

The  plaintiffs  set  out  a  full  description 
which  the  evidence  shows  coincides  with  the 
outline  given  hy  the  map  attached  to  the  con- 
tract, and  accurately  defined  the  boundaries. 
The  map  referred  to  shows  who  made  it  and 
i;;ives  a  scale.  It  also  shows  to  whom  the  land 
belonged  and  where  he  lived.  It  shows  pub- 
lic roads,  the  river,  creeks,  etc.,  as  well  as 
the  line  of  the  proposed  railroad.  Our  courts 
have  repeatedly  held  that  that  is  sufficiently 
certain  which  can  be  made  certain  from  facts 
furnished.  The  main  question  is  as  to  wheth- 
er there  is  sufficient  basis  for  Identification, 


and  not  that  the  utmost  certainty  should  ex- 
ist Wethered  v.  Boon,  17  Tex.  143;  Bines 
V.  Perry,  25  Tex.  443 ;  Traylor  v.  Townsend, 
61  Tex.  144;  Skov  v.  Coffin,  137  S.  W.  450; 
Beaton  v.  Fussell,  166  S.  W.  458,  and  cases 
cited;  Spaulding  v.  Smith,  169  "S.  W.  629; 
Macmanus  v.  Orlcney,  91  Tex.  33,  40  S.  W. 
716;  M.,  K.  4  T.  Ry.  Co.  v.  Carter,  95  Tex. 
476,  68  S.  W.  159;  Hermann  v.  Likens,  90 
Tex.  455,  39  S.  W.  282;  Porter  v.  Memphis 
Land  Co.,  159  S.  W.  498 ;  Morrison  v.  Dailey 
(Sup.)  6  S.  W.  427;  Watson  v.  Baker,  71  Tex. 
739,  9  S.  W.  867.  The  assignment  Is  over- 
ruled. 

[9, 1 0]  It  has  been  held  repeatedly  In  this 
state  that  a  sale  of  growing  timber,  which 
the  contract  contemplates  is  to  be  cut  and 
taken  away  within  a  certain  time  or  a  reason- 
able time,  is  a  sale  of  chattels  and  does  not 
convey  an  interest  In  the  land.  This  contract 
shows  upon  Its  face  that  no  interest  in  the 
land  is  conveyed.  It  expressly  states  that  It 
is  not  a  lease  and  the  owner  retains  absolute 
control  of  the  land  tind  the  railroad  to  be 
built,  only  giving  appellant  the  right  to  go 
there  to  cut  and  remove  the  timber.  And  a 
contract  which  may  or  may  not  be  performed 
within  one  year  does  not  fall  within  the  stat- 
ute of  frauds.  Davis  v.  Conn.,  80  Tex.  276, 
16  S.  W.  39  to  42 ;  Houston  Oil  Co.  v.  Boykln, 
153  S.  W.  1176;  Carter  v.  Clark  &  Bolce  Lbr. 
Co.,  149  S.  W.  278 ;  North  Texas  Lumber  Co. 
V.  McWhortcr,  156  8.  W.  1152;  Montgomery 
County  Devel.  (3o.  v.  MlUer-VIdor  Lumber 
Co.,  139  S.  W.  1015;  Thonvenin  ▼.  Lea,  26 
Tex.  615;  City  of  Tyler  v.  Railway,  99  Tex. 
497,  91  S.  W.  1,  13  Ann.  Cas.  911. 

The  Judgment  of  the  trial  conrt  Is  revers- 
ed, and  the  cause  is  remanded  for  new  trlaL 
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RTNCHELOB  v.   PADUCAH  BOX   &  BAS- 
KET CO. 
(Cbnrt  of  Appeals  of  Kentucky.    June  IS,  1915.) 

Uasteb  and    Servant  ®=»291— Injubies  to 
Sebvant — Actions— Instbuctions. 

In  a  servant's  action,  where  the  negligence 
asserted  was  failure  to  furniah  a  reasonably 
safe  place  to  work  and  failure  to  warn,  the 
master  denied  neeligeuce  and  set  up  contribu- 
tory negligence.  The  court  charged  that  it  was 
the  master's  duty  to  exercise  ordinary  care  to 
furnish  a  safe  place  to  work,  and,  if  the  serv- 
ant was  inexperienced,  to  warn  him ;  that,  un- 
less guilty  of  such  negligence,  verdict  should  be 
for  Oie  master;  that  it  was  the  servant's  duty 
to  exercise  ordinary  care  for  his  own  safety  and 
avoid  injury ;  and  that,  if  he  was  injured  while 
volunteering  to  do  work  he  was  not  engaged  to 
do,  or  while  not  exercising  care,  verdict  should 
be  for  the  master.  Held,  that  the  instructions 
(oiSciently  submitted  the  issues. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1133,  1134,  1136^1146; 
Dec  Dig.  <S=291.] 

Appeal  firom  Clrcnit  Court,  McCracken 
County. 

Actl<H)  by  Webb  Kincheloe  against  tbe  Pa- 
dncah  Box  &  Basket  Company.  From  a 
judgment  for  defendant,  plalntUt  appeals. 
Affirmed. 

Miller  &  Miller,  of  Paducah,  for  appellant 
Berry  &  Orassliam,  of  Paducab,  for  appel- 
lee. 

CARROLL,  J.  Tbe  appellant,  Kincbeloe, 
while  employed  by  tbe  appellee  box  and  bas- 
ket OHnpany  to  "off-bear"  small  sticks  as  tbey 
were  cut  by  saws  tbat  worked  in  a  table,  was 
Injured  wben  bis  band  came  In  contact  wltb 
another  saw  operating  in  tbe  same  table.  To 
recover  damages  for  tbe  Injuries  tbus  sua- 
talued  be  brougbt  tills  suit,  and  on  a  trial  be- 
fore a  jury  tbere  was  a  verdict  In  favor  of  the 
box  and  basket  company,  and  from  the  judg- 
ment on  tbe  verdict  this  appeal  is  prosecuted. 

Tbe  grounds  of  negligence  relied  on  were 
the  failure  to  furnish  a  reasonably  safe  place 
in  which  to  work  and  the  failure  to  instruct 
Kincheloe  as  to  the  danger  attending  the 
work.  The  defense  was  a  denial  of  negli- 
gence and  a  plea  of  contributory  negligence, 
it  appears  from  tbe  record  tbat  both  parties 
had  an  opportiinlty  to  and  did  introduce  all 
of  the  evidence  tbey  desired  to  offer,  and  the 
only  grounds  relied  on  for  reversal  are  al- 
leged errors  in  the  Instructions  given  and 
the  failure  of  the  court  to  submit  certain  of- 
fered instructions. 

The  court  gave  to  the  jury  five  instructions. 
In  bistmctlon  No.  1  they  were  told  that  it 
was  the  duty  of  the  defendant  to  exercise 
ordinary  care  to  furnish  plaintiff  a  reason- 
ably safe  place  in  which  to  work,  and.  If  he 
wa-s  inexperienced  and  unacquainted  with  the 
work  he  was  employed  to  do,  to  instruct  him 
concerning  any  dangers  connected  with  the 
work,  and  if  they  believed  from  the  evidence 
that  the  injuries  sustained  were  caused  by 
the  failure  of  the  defendant  to  exercise  ordi- 


nary care  to  furnish  him  a  reasonably  safe 
place  or  by  the  failure  to  warn  or  instruct 
him,  they  should  find  for  tbe  plaintlBC.  In 
Instruction  No.  2  the  Jury  were  told  that,  un- 
less the  defendant  was  guilty  of  negligence 
as  defined  In  instruction  No.  1,  they  should 
find  for  the  defendant.  Instruction  No.  3 
submitted  the  measure  of  damages.  Instruc- 
tion No.  4  advised  the  jury  that  it  was  the 
duty  of  the  plaintiff  to  exercise  ordinary 
care  for  his  own  safety,  and  to  avoid  Injury 
to  himself,  and  if  they  believed  from  the 
evidence  that  he  failed  to  exorcise  such  care, 
and  but  for  such  failure  he  would  not  have 
been  Injured,  they  should  And  for  the  de- 
fendant In  Instruction  No.  5  the  jury  were 
told  that  if  the  plaintiff  was  Injured  while 
volunteering  to  do  work  he  was  not  emploj-ed 
to  do,  and  at  a  time  when  he  had  left  tbe 
work  assigned  to  him,  they  should  find  for 
the  defendant. 

These  instructions,  we  think,  submitted 
fairly  to  the  Jury  every  Issue  in  the  case,  and 
it  Is  evident  from  the  verdict  that  the  jury, 
after  hearing  the  testimony,  concluded  that 
the  Injuries  received  by  the  plaintiff  were 
not  due  to  any  negligence  on  the  part  of  tbe 
defendant  In  failing  to  furnish  a  reasonably 
safe  place  or  in  failing  to  give  any  instruc- 
tion or  warning  that  might  have  been  neces- 
sary. The  two  instructions  offered  by  the 
plaintiff  were,  we  think,  properly  refused. 

Wherefore  the  judgment  Is  a£3rmed. 


NUNAN  et  al.  v.  CITY  OF  WINCHESTER. 

(Court  of  Appeals  of  Kentucky.     June  15, 
1915.) 

Intoxicatino  Liquors  <g=e69^LocAi,  Option 
— Contests— Issuance  of  Licenses  Pend- 
ing Contest. 

Ky.  St.  f  2557,  provides  that,  when  a  ma- 
jority of  the  votes  cast  at  a  local  option  elec- 
tion shall  be  in  favor  of  prohibiting  the  sale  of 
liquor,  the  law  prohibiting  such  sule  shall  be 
in  full  force  and  effect  at  the  expiration  of  60 
days  from  the  entry  of  the  certificate  of  the 
canvassing  board  in  the  order  book  of  the  coun- 
ty court,  and  that  after  the  expiration  of  such 
60  days  no  license  theretofore  issued  shall  be 
of  any  force  or  effect.  An  election  was  held 
under  the  county  unit  law,  resulting  in  an  ap- 
parent majority  against  the  sale  of  liquor.  A 
contest  was  instituted,  but  on  appeal  to  the 
cii-cuit  court  it  dismissed  the  contest,  and  di- 
rected that  the  certificate  of  the  election  com- 
missioners should  be  recorded.  An  appeal  was 
taken  to  the  Court  of  Appeals,  ond  the  judg- 
ment of  the  circuit  court  superseded,  preventin; 
the  recording  of  the  certificate.  Held,  that  al- 
though, as  was  conceded,  the  election  had  not 
become  effective,  it  was  within  the  discretion 
of  the  board  of  council  of  a  city  within  the 
county  to  refuse  to  issue  licenses,  pending  the 
appeal  to  the  Court  of  Appeals,  for  tbe  sale  of 
liquor  in  a  precinctin  such  city  where,  except 
for  such  election,  licenses  were  authorized  by 
law. 

[Ed.  Note,— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  70,  73;  Dec.  Dig.  <S=» 
69.] 
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Appeal  from  Circuit  C!ourt,  Clark  County. 

Action  by  Jolin  F.  Nunan  and  others  against 
the  City  of  Winchester.  From  a  Judgment 
for  defendant  on  demurrer,  plaintiffs  appeal. 
Affirmed. 

John  F.  Winn,  of  Winchester,  for  appel- 
lants. B.  R.  Jouett  and  Pendleton,  Bush  & 
Bush,  all  of  Winchester,  for  appellee. 

MILLER,  C.  J.  This  action  was  instituted 
by  the  appellants,  as  plaintiffs,  in  the  Clarlc 
circuit  court,  on  May  10,  1915,  and  sought 
a  mandatory  injunction  compelling  the  ap- 
pellees, who  are  the  mayor,  members  of  the 
board  of  council,  and  the  city  clerk  of  the 
city  of  Winchester,  to  grant  and  issue  saloon 
licenses  to  the  several  plaintiffs. 

The  petition  stated  that  the  appellants  were 
engaged  in  the  business  of  retailing  spiritu- 
ous, vinous,  and  malt  liquors,  in  Winchester, 
under  licenses  which  would  expire  on  May 
20,  1915;  that  Winchester  is  a  city  of  the 
fourth  class;  and  that  in  North  Winchester 
precinct,  which  is  one  of  the  voting  precincts 
of  Clark  county  and  of  the  city  of  Winches- 
ter, it  then  was  and  had  been  lawful  to  issue 
licenses  for  the  sale  of  liquor,  since  1S99. 
It  appears,  however,  that  on  September  28, 
1914,  an  election  was  held  in  Clark  county. 
Including  the  city  of  Winchester,  under  what 
is  known  as  the  "County  Unit  Law,"  and  that 
the  election  declared  against  the  sale  of  liq- 
uor in  Clark  county,  thereby  converting 
North  Winchester  precinct  from  "wet"  terri- 
tory Into  "dry"  territory. 

A  contest  was  Instituted  before  the  board 
of  contest,  and  upon  a  trial  that  board,  on 
February  3,  1915,  held  the  election  was  void ; 
but,  upon  an  appeal  to  the  circuit  court  the 
contest  was  dismissed  on  April  24,  1916,  and 
the  judgment  of  the  circuit  court  directed 
that  the  certificate  of  the  election  commis- 
sioners should  be  recorded  on  the  order  book 
of  the  county  court  as  required  by  the 
statute. 

An  appeal  was  immediately  taken  from  the 
Judgment  of  the  circuit  court  to  the  Court  of 
Appeals,  and  the  Judgment  of  the  circuit 
court  was  superseded.  The  effect  of  the  ap- 
peal and  the  supersedeas  was  to  prevent,  for 
the  present,  the  recording  of  the  certificate 
upon  the  records  of  the  county  court  In 
view,  however,  of  the  near  expiration  of  the 
licenses  on  May  20, 1915,  the  appellants,  and 
the  other  liquor  dealers  in  North  Winchester 
precinct,  applied  to  the  board  of  council  for 
licenses  for  the  year,  to  begin  May  20,  1915 ; 
but  the  board  of  council  refused  to  grant 
a  license  to  any  of  the  applicants,  although 
no  objection  was  made,  and  no  remonstrances 
were  filed,  against  the  granting  and  issuing 
of  a  license  to  any  of  the  16  applicants. 

It  was  further  alleged  that  the  require- 
ments of  the  statutes  and  the  ordinances  of 
the  city  were  fully  compiled  with,  that  the 
applicants  were  suitable  and  proper  persons 
to  conduct  the  business  for  which  they  sought 


licenses,  that  their  places  of  buslneijs  were 
suitable  and  proper  places  in  which  to  con- 
duct the  business,  that  all  of  their  places  of 
business  were  situated  in  territory  which  was 
not  under  the  operation  of  any  local  option 
law  at  the  time  the  applicatlona  were  made, 
and  that  the  applications  were  all  refused 
and  rejected  by  the  board  of  council  of  the 
dty  for  the  sole  reason  that  the  people.  In 
the  election  of  September  28,  1914,  had  de- 
clared against  the  sale  of  liquor  in  Clark 
county. 

To  a  petition  stating  the  foregoing  facts, 
a  demurrer  was  sustained  by  the  circuit 
court,  and  the  plaintiffs  appealed. 

The  question  for  decision,  therefore,  upon 
this  appeal,  is :  Did  the  board  of  council  of 
the  city  of  Winchester,  In  view  of  the  fact 
that  at  the  local  option  election  held  Septem- 
ber 28, 1914,  the  county  had  voted  against  the 
sale  of  liquor,  and  that  aald  election  had  been 
adjudged  valid  by  the  Clark  circuit  court  on 
April  24,  1915,  have  the  discretion,  notwith- 
standing the  fact  that  the  court's  Judgment 
had  been  appealed  from  and  superseded,  to 
refuse  to  grant  saloon  licenses  for  the  term 
of  another  year? 

Appellants  contend,  and  the  appellees 
frankly  concede,  that  where  a  contest  is 
properly  Instituted,  and  the  Judgment  of  the 
court  sustaining  the  election  is  duly  super- 
seded, the  local  option  election  cannot  go  into 
effect  and  become  effective  until  a  final  deci- 
sion is  had  and  the  certificate  of  the  can- 
vassing board  be' duly  entered  upon  the  rec- 
ords of  the  county  court  Ky.  Sts.  S  2557. 
In  short,  appellees  concede  that  the  local  op- 
tion law  has  not  yet  gone  into  effect  in  CSark 
county. 

Appellees  contend,  however,  that  the  ques- 
tion presented  by  this  appeal  relates  solely 
to  the  discretion  of  the  board  of  council  un- 
der the  conditions  which  appear  in  this  case, 
and  that  although  the  contest  of  the  election 
prevented  the  local  option  law  from  going 
into  effect,  and  the  superseding  of  the  Judg- 
ment of  the  circuit  court  which  sustained 
the  election  suspended  the  effect  of  that  Judg- 
ment, neither  the  contest  nor  the  supersedeas 
robbed  the  board  of  council  of  Its  discretion 
in  serving  the  public  by  suspending  the  saloon 
business  in  ol>edlence  to  the  apparent  will  of 
the  majority,  pending  the  final  determination 
of  the  question  whether  that  expression  shall 
be  upheld  or  defeated  in  the  contest  In 
other  words,  appellees  contend  that  where 
the  people  have  voted  against  the  sale  of  liq- 
uor, and  where  that  election  has  been  up- 
held by  the  Judgment  of  the  circuit  court, 
although  that  Judgment  has  been  superseded, 
and  the  contest  is  still  pending  in  the  courts, 
the  board  of  council  has  a  discretion  to  re- 
fuse or  grant  a  license. 

On  the  other  hand,  the  appellants  contend 
that,  since  the  appeal  and  supersedeas  have 
prevented  the  election  from  taking  effect,  the 
local  option  statute  is  not  in  force,  and  that 
the  board  of  council  cannot  arbitrarily  refuse 
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to  grant  the  applicants  license  to  eell  liquors 
In  the  territory  of  North  Winchester.  In 
support  of  their  position,  appellants  rely  up- 
on Commonwealth  v.  "Welsenberg,  126  Ky.  8, 
102  S.  W.  846,  31  Ky.  Law  Rep.  449,  Towns- 
end  T.  Gorln,  144  Ky.  676,  139  S.  W.  865, 
May  y.  Commonwealth,  160  Ky.  792,  170  8. 
W.  493,  and  HaU  v.  Snilth-McKlnney  Co.,  162 
Ky.  165,  172  8.  W.  125. 

So  much  of  the  act  of  1914,  being  section 
2S57  of  the  Kentucky  Statutes  (Ed.  1915), 
as  relates  to  the  time  when  the  local  option 
law  takes  effect,  reads  as  follows: 

"Whenever  a  local  option  election  shall  be 
held  in  any  county,  city,  town,  district  or  pre- 
dnct  in  this  state  and  a  majority  of  the  votes 
cast  at  said  election  shall  be  in  favor  of  pro- 
hibiting the  sale  of  liquor  in  the  territory  in 
wbidi  the  dection  shall  have  been  held,  the  law 
prohibiting  said  sale  shall  be  in  full  force  and 
effect  at  the  expiration  of  sixty  days  from  the 
date  of  the  entry  of  the  certificate  of  the  can- 
vassing board  in  the  order  boolc  of  the  county 
court  and  after  the  expiration  of  said  sixty 
days  no  liquor  license  theretofore  issued  in  said 
territory  under  the  laws  of  this  state  shall  be 
of  any  force  or  effect  whatever,  but  the  owner 
of  said  license  shall  be  entitled  to  recover  from 
the  said  county,  citj,  town,  district  or  precinct 
to  which  the  license  money  was  paid,  such  pro- 
portional part  tiiereof  as  tha  unexpired  period 
of  license  bears  to  the  whole  of  the  year." 

The  remaining  portion  of  the  section  pro- 
vides a  fine  and  Jail  sentence  for  a  violatlbn 
of  the  law.  By  comparing  the  act  of  1914,  su- 
pra, with  the  preceding  act  of  1902  upon  the 
same  subject  (Ky.  Sts.  {  2557,  Ed.  1909),  It 
will  be  observed  that  the  act  of  1914  is  much 
more  explicit  in  those  provisions  which  pro- 
hibit the  sale  of  liquor  after  it  has  been  ex- 
cluded by  a  local  option  election.  In  the  act 
of  1914  it  Is  expressly  provided  that  "after 
the  expiration  of  said  sixty  days  no  liquor 
Ucense  theretofore  issued  in  said  territory 
under  the  laws  of  this  state  shall  be  of  any 
force  or  effect  whatever,"  and  the  ovnier  of 
the  license  is  given  the  right  to  recover  the 
unearned  portion  of  his  Ucense  fee.  Neither 
of  these  provisions  appeared  In  the  act  of 
1902;  anil  the  result  arrived  at  under  that 
statute,  by  which  the  liquor  dealer  was  given 
the  right  to  operate  under  a  license  pending 
an  appeal,  was  by  way  of  the  construction  of 
the  statute,  and  giving  the  usual  effect  to  a 
supersedeas  bond.  There  is  in  the  act  of  1902 
no  express  provision  that  liquor  should  not 
be  sold  after  the  local  option  election  should 
become  effective.  It  merely  provided  the  visu- 
al penalty  in  case  the  law  was  violated. 

The  cases  relied  upon  by  appellants,  as 
above  cited,  were  all  decided  under  the  act 
of  1902 ;  and  it  is  true  they  in  effect  decid- 
ed that,  under  the  law  as  it  existed  prior  to 
1914,  a  dty  council,  pending  an  appeal  from 
a  Judgment  upholding  the  validity  of  an  elec- 
tion prohibiting  the  sale  of  liquor  that  was 
suspended  by  a  supersedeas  bond,  had  the 
right  to  issue  a  license  to  sell  liquor,  and  that 
a  license  so  issued  protected  the  licensee  dur- 
ing the  life  of  the  license,  although  the  Judg- 


ment of  the  circuit  court  should  be  affirmed 
upon  appeal  before  the  license  expired. 

Clearly,  however,  the  act  of  1914  changed 
the  pre-existing  law  In  so  far  as  It  allowed 
the  license,  granted  under  the  circumstances 
above  Indicated,  to  continue  throughout  the 
year,  although  the  Judgment  upholding  the 
validity  of  the  local  option  election  should  be 
affirmed  previous  to  the  expiration  of  the 
year;  and  in  our  opinion  it  gave  the  city 
council  the  right  to  carry  that  change  into 
effect,  by  refusing  to  grant  a  new  license  aft- 
er the  election  had  declared  against  the  sale 
of  liquor  In  that  territory.  In  May  v.  Com- 
monwealth, 160  Ky.  787,  170  S.  W.  493,  de- 
cided under  the  law  of  1902,  this  court  said: 

"It  may  well  be  said  that,  in  view  of  the  ex- 
pressed wish  of  the  people  at  the  election  and 
the  judgment  of  the  circuit  court  declaring  the 
elecUon  valid,  the  city  council  should  not  have 
issued  a  license.  But,  notwithstanding  this, 
they  did  do  so,  and  the  only  question  we  are  at 
liberty  to  consider  is :  Did  that  license — assum- 
ing here  the  right  to  grant  it— protect  the  ap- 
pellant during  its  existence?  If  this  question 
were  a  new  or  an  open  one  in  this  state,  we 
would  be  inclined  to  say  that  it  did  not  pro- 
tect him  after  the  mandate  from  this  court  bad 
been  issued  and  entered  and  the  certificate 
spread  on  the  order  hook  of  the  county  court" 

We  have  here,  then,  the  precise  case  con- 
templated in  the  first  sentence  of  the  fore- 
going excerpt,  where  the  city  council,  in  view 
of  the  express  wish  of  the  people,  refused  to 
issue  a  license  pending  a  superseded  appeal. 
In  the  May  Case,  however,  the  council  had 
granted  the  license,  and  in  that  respect  It 
differed  radically  from  the  case  at  bar.  If 
the  city  council  had  granted  the  license,  we 
would  have  a  case  within  the  rule  announced 
in  the  cases  relied  upon  by  appellants;  but 
when  it  declined  to  grant  the  license  we  have 
a  different  case,  and  one  within  the  rule  laid 
down  in  the  excerpt  above  quoted  from  the 
May  Case. 

In  view  of  the  foregoing  explicit  language 
found  In  the  unanimous  opinion  of  this  court, 
as  well  as  from  the  very  nature  of  the  case, 
we  do  not  feel  Justified  In  overruling  the  de- 
cision of  the  dty  council,  made  in  the  exer- 
cise of  its  discretion,  and  pursuant  to  the  ex- 
pressed wish  of  the  people  at  the  election. 

The  circuit  Judge  took  this  view  of  the 
case,  and  his  Judgment  will  be  affirmed. 


NANCE'S  EX'RS  v.  AKERS  et  aL 

(Court  of  Appeals  of  Kentucky.     June  16, 
1915.) 

1.  Wills  ®=»440— Consteuctiow. 

In  ascertaining  the  interest  of  a  legatee, 
who  died  before  the  testator,  the  court  is  confin- 
ed to  the  will  itself. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  956;    Dec.  Dig.  «=»440.] 

2.  Wills  «=»552  —  Constbtjction  —  Intebest 
Dbviseo. 

By  the  sec9nd  clause  of  his  will  a  testa' 
tor  devised  to  his  wife  all  his  household  goods, 
and  a  sufficient  amount  of  provisions  to  sustain 
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her  for  one  year,  and  also  $1,000  in  money. 
The  instrument  declared  that  those  provisions 
were  in  lieu  of  all  other  interests  in  the  estate. 
The  wife  died  before  the  testator.  Ky.  St.  S 
4S41,  declares  that,  if  a  legatee  die  before  the 
testator,  leavine;  issue  who  survive,  such  issue 
shall  take  the  bequest.  Held  that,  in  view  of 
the  fact  that  a  subsequent  clause  of  the  will 
authorized  the  sale  of  the  testator's  realty  to 
pay  legacies,  the  bequest  of  $1,000  could  not  be 
construed  as  one  in  lieu  of  dower  or  on  condi- 
tion ;  hence,  though  the  wife  died  before  the 
testator,  her  issue  are  entitled  to  take. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1191-1197;    Dec.  Dig.  €=>552.] 

Appeal  from  Circuit  Court,  Qravea  County. 

Action  between  E.  T.  Nance's  executors 
and  M.  L.  Akers  and  another.  From  a  judg- 
ment for  the  latter,  the  former  appeal.  Af-^ 
firmed. 

W.  J.  Webb,  of  Mayfleld,  for  appellants. 
Hester  &  Hester,  of  Mayfleld,  for  appellees. 

MILLER,  C.  J.  This  appeal  Involves  the 
construction  of  the  second  and  fourth  clauses 
of  the  will  of  E.  T.  Nance,  deceased,  which 
read  as  follows: 

"Second.  I  give  and  bequeath  to  my  loving 
wife,  M.  J.  Nance,  all  of  my  household  goods 
and  a  sufficient  amount  of  provisions  to  sustain 
her  one  year,  if  not  on  hand,  the  deficiency  to 
be  made  up  out  of  other  personal  property;  and 
I  also  bequeath  to  her  one  thousand  dollars  in 
money.  These  provisions  are  to  my  said  wife 
in  lieu  of  all  other  interest  in  my  estate." 

"Fourth.  I  hereby  authorize  and  empower  my 
executors  to  sell  and  convey  my  real  estate, 
which,  with  proceeds  of  any  personal  property 
that  may  be  sold,  they'  will  make  the  payments 
herein  provided  for,  and  divide  the  balance 
among  my  children  and  the  issue  of  those  that 
are  dead,  as  provided  for  herein  above." 

Mrs.  M.  J.  Nance,  the  wife,  died  on  July  1, 
1913 ;  the  testator,  E.  T.  Nance,  died  on  July 
3,  1013,  two  days  later.  Mrs.  Nance  left 
surviving  her  two  sons  by  a  former  marriage, 
who  are  the  appellees,  M.  L>.  Akers  and  H. 
R.  Akers.  The  question  for  decision  Is: 
What  interest  have  they  In  the  $1,000  be- 
queathed to  their  mother  by  their  step- 
father? The  circuit  court  held  that  they 
were  entitled  to  the  $1,000  as  the  surviving 
issue  of  their  mother ;  and,  from  a  Judgment 
to  that  effect,  the  executors  of  the  will  pros- 
ecute this  appeal. 

The  Judgment  of  the  circuit  court  was  bas- 
ed upon  section  4841  of  the  Kentucky  Stat- 
utes, vE-hich  reads  as  follows: 

"If  a  devisee  or  legatee  dies  before  the  testa- 
tor, or  is  dead  at  the  making  of  the  will,  leav- 
ing issue  who  survive  the  testator,  such  issue 
shall  take  the  estate  devised  or  bequeathed,  as 
the  devisee  or  legatee  would  have  done  if  he  had 
survived  the  testator,  unless  a  different  disposi- 
tion thereof  is  made  or  required  by  the  will." 

[1]  While  It  is  conceded  by  the  appellants 
that  the  appellees  are  within  the  letter  of 
the  statute.  It  is  contended  that  the  last 
sentence  In  the  second  clause  of  the  will 
shows  that  the  legacy  to  Mrs.  Nance  was 
conditional,  and  was  to  take  effect  only  in 
case  she  sunlved  her  husband,  thus  bring- 
ing the  case  within  the  exception  of  the  stat- 


ute above  quoted.    In  cases  of  this  character, 

It  Is  entirely  obvious,  upon  principle,  tliat 
the  inquiry  to  ascertain  the  Intention  of  the 
testator  must  be  confined  to  the  provisions  of 
the  will.  Neither  the  expressed  intention 
of  the  testator,  as  shown  by  extrinsic  evi- 
dence, nor  conjectural  expectations  as  to 
what  he  might  have  done  in  the  event  of  the 
death  of  the  legatee,  an  event  not  spedflcally 
provided  for  by  him,  and  not  shown  by  any- 
thing in  the  wUl  to  have  been  in  his  mind, 
can  be  allowed  to  control  the  legal  and  es- 
tablished construction,  ot  the  natural  im- 
port of  the  words  used  In  the  will.  Redfield 
on  Wills,  VOL  1,  p.  621. 

[2]  It  will  be  observed  that  the  second 
clause  of  the  will  does  not  give  the  $1,000 
to  Mrs.  Nance  upon  condition,  or  In  lieu  ot 
dower.  On  the  contrary,  it  is  an  uncondi- 
tional bequest  to  his  wife  of  $1,000  In  money, 
which,  with  the  other  bequest  therein  in- 
dicated, was  to  be  taken  by  the  wife  In  lien 
of  all  other  Interest  she  might  have  in  his 
estate.  The  legacy  la  in  no  way  conditional 
upon  Mrs.  Nance's  surviving  her  husband. 
Furthermore,  the  fourth  clause  of  the  will 
expressly  authorized  and  empowered  the  ex- 
ecutors to  sell  and  convey  the  testator's  real 
estate  for  the  purpose,  and  with  the  direc- 
tion, to  pay  the  legacies  provided  by  the  wUl, 
thus  clearly  rebutting  any  idea  of  coudi- 
tionallty  in  the  legacy.  In  case  Mrs.  Nance 
had  survived  her  husband,  she  would  not 
have  been  required  to  renounce  his  will  in 
order  to  take  the  legacy  therein  given  her. 
She  would  have  taken  under  the  will,  with- 
out any  act  of  renunciation  or  election  upon 
her  part 

The  case  thus  comes  squarely  within  the 
provisions  of  the  statute  above  quoted,  and 
the  appellees,  as  the  surviving  issue  of  their 
mother,  took  the  legacy  as  the  devisee  or 
legatee  would  have  taken.  If  she  had  sur- 
vived the  testator,  the  effect  of  which  Is  to 
confer  upon  the  surviving  Issue  the  same 
estate  and  Interest  under  the  will  as  If  the 
devise  or  bequest  had  been  directly  to  them 
instead  of  to  their  mother.  Carson  r.  Car- 
son's Ex'rs,  1  Mete.  800;  Chenault's  Guard- 
ian V.  Chenault's  Ex'rs,  88  Ky.  83,  11  S.  W. 
424;  Thompson  v.  Meyers,  95  Ky.  597,  'JS 
8.  W.  1014,  16  Ky.  Law  Rep.  139;  Banks 
V.  ComeUson,  159  Ky.  793,  169  S.  W.  502. 

Judgment  affirmed. 


NICHOLSON  et  al.  v.  FERDINAND  BAUER 
ENGINEERING  &  CONTRACT- 
ING CO. 

(Court  of  Appeals  of  Kentucky.    Jane  15, 
1915.) 

1.  Appeal  and  Erbob  €=>1009  —  Rbvikw  — 
Finding  of  Court. 

A  chancellor's  finding  on  a  question  of  fact 
will  not  be  disturbed  on  appeal,  where  the  evi- 
dence leaves  the  mind  in  such  doubt  that  the 
appellate  court  cannot  say  with  reasonable  cer^ 
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tainty  that  the  chancellor  erred  in  bis  conclu- 
sion. 

[E4  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978 ;  Dec.  Dig.  «=» 
1009.] 

2.  Mechanics'  Liens  iS=>281— Constbxjction 
CoNTBACT— Compliance  with  Wakbantt— 

SCFRCIENCT   OF   EVIDENCE. 

In  an  action  to  foreclose  a  mechanic's  lien 
for  a  balance  dne  under  a  contract  for  the  con- 
struction of  a  cooling  tower  to  be  used  in  con- 
nection with  an  ice  manufacturing  plant,  evi- 
dence heU  to  support  the  chancellor's  finding  of 
fact  for  the  plaintiff,  denying  the  defense  of 
breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Mechanics" 
Liens,  Cent  Dig.  Si  1365-672;  Dee.  Dig.  «=» 
281.] 

Appeal  from  Circuit  Court,  Henderson 
Connty. 

Action  by  the  Ferdinand  Bauer  Engineer- 
ing &  Contracting  Company  against  Nancy 
A.  Nicholson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     AiBrmed. 

Doisey  &  Dorsey,  of  Henderson,  for  appel- 
lants. Yeaman  &  Xeaman,  of  Henderson,  for 
appellee. 

CIAX,  C.  This  is  a  suit  by  the  Ferdinand 
Bauer  Engineering  &  Contracting  Company 
against  Nancy  Nicholson,  J.  L.  ■  Nicholson, 
and  the  Nicholson  Mining  &  Manufacturing 
Company,  to  enforce  a  mechanic's  lieu  for  the 
balance  due  under  a  construction  contract 
Plaintiff  was  adjudged  a  Uen  for  the  sum  of 
(585.40.    Defendants  appeal. 

Defendants  conduct  an  ice  plant  In  con- 
]iu)ction  wltb  a  coal  mine  which  they  own 
In  the  Tldnlty  of  Henderson.  On  July  18, 
1912,  they  made  a  contract  with  plaintiff  to 
famish  them  a  cooling  tower,  to  be  used  for 
the  purpose  of  manufacturing  Ice.  The  pur- 
chase price  of  the  plant  was  $2,100,  of  which 
snm  $700  was  payable  In  cash,  $700  on  com- 
pletion of  the  contract,  and  the  balance  on 
December  10,  1912.  The  contract  also  pro- 
vided that  defendants  should  advance  cer- 
tain money  required  for  freight,  labor,  etc., 
and  that  such  disbursements  should  be  cred- 
ited on  the  second  payment  of  $700.  The 
contract  also  contained  the  following  provi- 
sion: 

"We  will  guarantee  to  cool  the  water  during 
the  hottest  summer  months  from  a  temperature 
of  105  degrees  Fahr.,  to  from  75  to  80  degrees 
Fahr.,  depending  upon  the  humidity  of  the  at- 
mosphere. 

The  defendants  made  the  first  payment, 
and  also  advanced  the  money  required  for 
freight,  labor,  etc.  Upon  their  refusal  to  pay 
the  balance,  this  action  was  instituted,  and 
they  defended  on  the  ground  that  the  tower 
wonld  not  cool  the  water  in  accordance  with 
the  above  warranty. 

The  evidence  for  plaintiff  is  to  the  effect 


that  defendants  never  complained  ef  any 
breach  of  warranty  until  suit  was  instituted, 
but  refused  merely  because  they  had  no 
money  to  meet  the  additional  payment.  Aft- 
er the  institution  of  the  suit,  defendants 
made  two  payments  of  $2S0  each.  Defend- 
ants claim  that  these  payments  were  made 
on  the  condition  that  plaintiff  would  make 
the  tower  come  up  to  the  warranty,  but  this 
plaintiff  denies.  Plaintiff  further  shows  that 
Mr.  Bauer  and  Mr.  Metzner  went  to  the  plant 
on  July  15,  1913.  At  that  time  the  outside 
temperature  was  96°.  The  temperature 
from  the  pump  was  93°,  and  the  water  leav- 
ing the  tower  was  80°.  Plaintiff's  witnesses 
also  say  that  a  reduction  of  temperature 
depends  altogether  on  the  humidity.  At  cer- 
tain stages  of  humidity  it  is  impossible  to 
reduce  the  temperature.  Plaintiff  further 
testified  that,  if  the  water  was  not  properly 
cooled  immediately  after  the  plant  was  com- 
pleted, It  was  due  to  the  fact  that  the  fan 
was  not  properly  Installed.  On  the  other 
hand,  J.  L.  Nicholson  and  one  of  his  em- 
ployes say  that  the  temperature  of  the  wa- 
ter was  never  reduced  as  low  as  80*.  They 
filed  in  the  record  a  statement  showing  the 
outside  temperature,  the  humidity,  and  the 
temperature  of  the  water  as  it  came  from 
the  tank,  for  a  large  number  of  days  during 
the  summer  of  1013.  According  to  this  state- 
ment, the  lowest  temperature  of  the  water 
from  the  tower  on  any  occasion  was  82°. 

[1, 2]  It  Is  Insisted  that  in  view  of  the 
fact  that  Bauer  only  made  one  test,  but 
Nicholson  and  his  employ^  made  a  number 
of  tests  covering  the  entire  summer  of  1913, 
and  these  tests  showed  that  the  tower  did 
not  come  up  to  the  warranty,  the  evidence 
greatly  preponderates  In  favor  of  the  defend- 
ants, and  shows  very  clearly  that  the  Judg- 
ment of  the  chancellor  was  erroneous.  It  is 
our  rule,  however,  not  to  disturb  the  finding 
of  the  chancellor  on  a  question  of  fact, 
where  the  mind  is  left  In  doubt,  and  we  can- 
not say  with  reasonable  certainty  that  be 
has  erred  In  his  conclusion.  Here  the  chan- 
cellor had  the  right  to  take  Into  considera- 
tion, not  only  the  tests  In  question,  but  the 
circumstance  that  the  defendants  never  com- 
plained of  the  fact  that  the  tower  would  not 
cool  the  water  properly,  or  refused  payment 
on  thaf  ground,  and  the  further  circum- 
stance that  after  suit  was  brought  addition- 
al payments  were  made  on  the  debt,  even 
though  defendants  claim  that  the  payments 
were  made  on  condition  that  the  plaintiff 
was  to  make  the  tower  come  up  to  the  re- 
quirements of  the  warranty.  Viewing  the 
judgment  in  the  light  of  these  circumstances, 
we  cannot  say  that  the  chancellor  erred  in 
Ills  conclusions. 

Judgment  afiSrmed. 
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VIRGINIA   IRON,    COAI.  &  COKE   CO.   v. 

COMBS. 
(Court  of  Appeals  of  Kentucky.    June  15, 1915.) 

1.  QlTIETINO   TlTUB   $=>44— AOTIONS— BUBDKN 

or  Pkoof. 

"Where  an  owner  of  land,  who  had  conveyed 
oil  and  mineral  rights  in  portions  thereof,  con- 
veyed the  tract  in  controversy  by  an  instrument 
which  did  not  except  minerals,  the  grantee  of 
the  oil  and  minerals  is  bound,  in  a  suit  by  the 
grantee  of  the  land  to  quiet  title,  to  show  that 
his  deed  covered   the   property   in   suit. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent.  Dig.  H  88-92;   Dec  Dig.  «=>44.] 

2.  Evidence   ®s>460— Pabol   Evidence— Ad- 
missibility. 

Where  the  description  of  land  conveyed  is 
so  general  that  it  will  cover  two  or  more  tracts, 
the  ambiguity  is  a  latent  one,  and  parol  evi- 
dence is  admissible  to  show  what  tract  is 
meant. 

[Gd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2115-2128;    Dec  Dig.  <S=460.] 

3.  Quieting  Title  «=s>44  —  Actions  —  Evi- 
dence, 

In  a  suit  to  quiet  title  to  land  in  which 
defendant  claimed  oil  and  mineral  rights,  evi- 
dence held  to  warrant  a  finding  in  favor  of 
plaintiff,  not  showing  that  defendant's  deed  in- 
cluded the  property. 

(Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  89-92 ;   Dec.  Dig.  <S=344.] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  Jaxnes  P.  Combs  against  the  Vir- 
ginia Iron,  Goal  &  Coke  Company.  From  a 
Judgment  for   plaintiff,   defendant   appeals. 

Affirmed. 

Wootton  &  Morgan,  of  Hazard,  for  appel- 
lant Miller  &  Wheeler  and  Hogg  &  John- 
son, all  of  Hazard,  for  appellee. 

CliAY,  C.  This  Is  an  action  by  plaintiff, 
James  P.  Combs,  against  defendant,  Virginia 
Iron,  Coal  &  Coke  Company,  to  quiet  his  title 
to  the  oils,  gases,  and  mineral  products  un- 
derlying a  tract  of  land  situated  at  the  mouth 
of  the  North  fork  of  the  Kentucky  river. 
From  a  judgment  in  favor  of  plaintiff,  the  de- 
fendant appeals. 

Plaintiff  and  defendant  both  claim  title 
from  a  common  grantor,  Clinton  Combs,  the 
father  of  plaintiff.  Plaintiff's  title  is  as 
follows:  His  father,  Clinton  Combs,  convey- 
ed the  land  in  controversy  to  Jf^mes  P. 
Combs,  Cooley  Combs,  and  Mason  Combs  in 
the  year  1S92.  James  P.  Combs  subsequently 
purchased  the  Interests  of  his  two  brothers, 
Mason  and  Cooley  Combs,  by  deeds  which  he 
duly  placed  on  record.  Defendant  claims  un- 
der a  deed,  dated  July  20,  1887,  executed  by 
Clinton  Combs  and  his  wife  to  T.  P.  Trigg, 
trustee.  This  deed  conveys  all  the  oil,  coal, 
and  other  minerals  "lying,  being,  upon,  and 
under  our  lands,  in  the  county  of  Perry  and 
sta^  of  Kentucky,  and  described  as  follows: 
On  the  waters  of  the  North  fork  Ky.  river  ad- 
joining the  lands  of  Kll  Hall,  Robert  Brash- 
ear,  containing  seven  hundred  and  ninety- 
one  acres,  surveyed  6y  Clinton  Combs  and 


patented  to  blm."  The  title  aoauired  by  this 
deed  was  subsequently  conveyed  to  the  de- 
fendant 

Briefly  stated,  the  evidence  is  as  follows: 
Plaintiff  testified  that  the  land  in  controversy 
was  the  home  farm  of  his  father,  upon  which 
his  father  had  lived  ever  since  he  was  first 
married.  His  father  was  97  years  of  age 
at  his  death  in  1900.  The  land  in  controversy 
was  not  surveyed  by  or  patented  In  the  name 
of  his  father.  The  land  did  not  adjoin  the 
lands  of  Ell  Hall  and  Robert  Brashear,  but 
at  that  time  lay  about  two  miles  from  Hall's 
land  and  about  a  mile  from  Brashear's  land. 
He  also  Introduced  in  evidence  five  patents 
to  lands  lying  on  the  North  fork  of  the  Ken- 
tucky river.  These  patents  were  all  In  his 
father's  name.  Each  one  of  these  patents  ad- 
joined the  lands  of  Eli  Hall  and  Robert  Brash- 
ear,  and  none  of  them  covered  the  land  in 
controversy.  D.  Y.  Combs  testified  that  the 
patented  land  adjoined  the  lands  of  Eli  Hall 
and  Robert  Brashear.  He  further  stated  that 
Ell  Hall's  farm  In  1887  was  about  two  miles 
distant  from  the  home  farm  of  Clinton  Combs. 
Felix  Brashear,  son  of  Robert  S.  Brashear, 
testified  that  his  father's  land  extended  to 
the  top  of  the  ridge  between  the  Kentucky 
river  and  Carr's  fork,  and  that  he  knew  of 
no  other  land  lying  between  his  father's  land 
and  the  Clinton  Combs  land.  However,  on 
being  asked  if  the  boundary  of  the  land 
claimed  by  plaintiff  adjoined  the  land  of  Rob- 
ert S.  Brashear  or  Bll  Hall,  witness  answer- 
ed as  follows: 

"It  don't  join  in  any  place  that  I  know  of. 
I  won't  say  whether  it  does  or  not;  I  don't 
know." 

The  testimony  of  James  J.  Brashear,  an- 
other witness  for  defendant,  is  Indefinite,  and 
has  but  very  little  bearing  on  the  case.  Mr. 
Morgan,  an  attorney  for  defendant,  testified 
that  he  assisted  In  abstracting  defendant's 
title  in  Perry  county.  He  found  that  the 
only  land  owned  by  Clinton  Combs  in  the 
year  1887  was  his  home  farm. 

[1-3]  As  plaintiff's  deeds  were  shown  to 
cover  the  land  In  controversy,  the  burden  was 
on  the  defendant  to  prove  that  the  minerals 
were  conveyed  by  the  deed  to  Trigg,  trustee. 
It  Is  the  rule  In  this  state  that,  where  the 
description  of  the  land  conveyed  is  couched  in 
such  general  terms  that  it  will  cover  two  or 
more  tracts  of  land,  the  ambiguity  is  a  latent 
one,  and  parol  evidence  is  admissible  to  show 
which  of  the  tracts  were  meant  In  the  deed 
from  Clinton  Combs  to  Trigg,  trustee,  the 
land  is  not  accurately  described.  The  essen- 
tial elements  of  the  description  are:  (1)  The 
land  lay  on  the  North  fork  of  the  Kentucky 
river.  (2)  It  adjoins  the  lands  of  Ell  Hall 
and  Robert  Brashear.  (3)  It  contains  791 
acres.  (4)  It  was  surveyed  by  Clinton  Combs 
and  patented  to  him.  Neither  plaintiff  nor 
defendant  went  to  the  trouble  of  having  the 
patents  issued  to  Clinton  Combs  surveyed, 
located,  or  platted.    Plaintiff  swears  that  the 
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lands  described  In  the  Trigg  deed  do  not  ad- 
join the  lands  of  Ell  Hall  or  Robert  Brashear 
and  are  not  covered  by  any  patent  Issued  to 
his  lather,  Clinton  Combs.  While  defendant 
Introdnced  some  evidence  tending  to  show 
that  the  land  did  adjoin  the  lands  of  Ell  HaU 
and  Robert  Brashear,  It  Introduced  no  satis- 
factory evidence  to  the  effect  that  the  patents 
to  Clinton  Combs  cover  the  land  in  contro- 
versy. In  view  of  the  positive  statements  of 
plaintiff  and  of  the  unsatisfactory  evidence 
to  the  contrary,  it  is  clear  that  defendant 
failed  to  discharge  the  burden  of  showlb'g 
that  the  land  In  dispute  Is  covered  by  the 
Trigg  deed,  upon  which  its  sole  right  to  the 
minerals  depends.  That  being  true,  we  see 
DO  reason  to  disturb  the  Judgment  of  the 
chancellor. 
Judgment  affirmed. 


BASKBTT'S  ASSIGNEE  v.  RASH. 
(Court  of  Api>eals  of  Kentucky.    June  16, 1915.) 

L   EXCHANOE    OF    PEOPERTT    ®=>8 — GtTAKANTY 

•  o»  Valtje — ^Actions— EvTDENCK. 

In  an  action  on  a  guaranty  that  lota  ex- 
changed for  sheep  would  sell  for  $300  each, 
evidence  held  to  warrant  a  finding  that  at  no 
time  would  the  lots  bring  a  price  in  excess  of 
1175. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent,  Dig.  i{  14-18 ;  Dec.  Dig.  <g=>8.] 

2.  Tkial   «=s>25— Bdrden    of   Pboof— Right 

TO  Opxn  and  Close. 

The  petition  alleged  that  plaintiff,  as  as- 
signee of  another,  had  legal  title  to  two-thirda 
interest  in  a  flock  of  sheep,  and  that  defendant 
had  sold  the  sheep  and  was  withholding  plain- 
tiFs  interest  In  the  price.  The  answer  set  up 
the  execution  of  a  guaranty  by  plaintiff's  as- 
signor, prior  to  the  assignment,  and  that  it  was 
arranged  that  the  proceeds  of  the  sale  of  the 
sheep  should  be  applied  in  discharging  the  guar- 
anty. Beld,  that  defendant  had  the  burdenof 
proof,  and  so  was  entitled  to  the  concluding 
argament  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  44-76;    Dec.  Dig.  «=>25.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  J.  J.  Bashett's  assignee  against 
0.  W.  Rash.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Vance  &  Heilbronner,  of  Henderson,  for 
appellant.  Dorsey  &  Dorsey,  of  Henderson, 
for  appellee. 

TDRNBR,  J.  Prior  to  the  16th  of  Octo- 
ber, 1911,  appellee  was  the  owner  of  about 
4,000  sheep  In  Deaf  Smith  county,  Tex.,  and 
on  that  day  he  sold  them  to  J.  J.  Baskett  and 
John  W.  Finn  for  $18,000,  two-thirds  of  which 
was  to  be  paid  by  Baskett  and  one-third  by 
Finn.  Baskett's  two-thirds  of  the  considera- 
tion was  to  be  paid  in  a  conveyance  by  him 
to  Bash  of  22  lots  near  Birmingham,  Ala.,  at 
the  price  of  $6,600,  and  the  execution  of  his 
two  notes,  payable  in  one  and  two  years,  for 
$2,700  each,  for  the  balance  ;  Rash  retaining 
a  lien  upon  Baskett's  two-thirds  interest  in 


the  sheep  to  secure  the  payment  of  the  notes. 
Simultaneously  with  the  execution  of  the 
deed  to  the  22  lots,  in  which  the  recited  con- 
sideration was  $1  and  other  considerations, 
Baskett  executed  and  delivered  to  Rash  the 
following  paper: 

"Henderson,  Ky.,  Oct  19,  1911. 

"I,  J.  J.  Baskett,  of  the  city  and  county  of 
Henderson  and  state  of  Kentucky,  have  by  deed 
of  even  date  herewith  conveyed  to  O.  W. 
Rash  twenty-two  (22)  town  lots  located  near 
Birmingham,  and  in  the  state  of  Alabama,  at  a 
valuation  of  $300  for  each  lot.  being  a  total  of 
$6,600.00  for  all  said  lots.  (The  deed  convey- 
ing said  lots  shows  a  consideration  of  one  dol- 
lar.) Now  it  is  a  part  consideration  that  I 
guarantee  to  said  Rash  that  the  said  Rash,  or 
his  heirs  or  assigns,  shall  receive  in  cash  from 
the  sale  of  said  lots  within  two  years  from  this 
date  the  sum  of  six  thousand  six  hundred  dol- 
lars with  7%  -semiannual  interest  on  same,  and 
all  taxes,  costs,  commissions,  or  other  expenses 
that  may  be  assessed  against  said  lots.  Now 
I,  the  said  J.  J.  Baskett,  do  hereby  promise  and 
bmd  myself,  my  heirs  and  my  estate,  to  pay  to 
said  O.  W.  Rash,  his  heirs  or  assigns,  two 
years  after  above  date,  any  part  of  the  said  $6,- 
600.00  and  interest  and  taxes  and  other  ex- 
penses as  above  mentioned  that  has  not  been 
paid  from  the  sale  of  any  of  said  22  lots,  and 
for  any  of  said  lots  conveyed  a  credit  of  $800.(X) 
is  to  be  placed  on  said  liability,  and  when  said 
Baskett  pays  the  money  on  above  contract  then 
all  unsold  lots  to  be  conveyed  to  him." 

Thereafter,  In  September  or  October,  1912, 
Rash  bought  back  from  Finn,  in  a  trade  made 
for  Finn  by  Baskett,  Bonn's  one-third  Inter- 
est in  the  sheep,  whereupon  Rash  and  Bas- 
kett became  the  owners  of  the  sheep  In  the 
proportion  indicated.  At  the  time  of  this 
trade,  it  being  recognized  by  both  Baskett 
and  Rash  that  the  22  lots  conveyed  were 
of  less  value  than  $300  eadi,  it  was  agreed 
between  Rash  and  Baskett  that  Rash  should 
take  charge  of  the  sheep  and  sell  the  same, 
and  after  paying  the  expenses  thereof  should 
first  apply  the  two-thirds  of  the  proceeds 
thereof  coming  to  Baskett  to  the  payment  of 
the  two  notes  of  $2,700  each,  which  were  a 
lien  upon  Baskett's  Interest  therein,  and 
should  thereafter  apply  any  excess  coming  to 
Baskett  therefrom  to  the  payment  of  any 
deficit  in  the  value  of  the  22  lots  under  the 
above  guaranty  of  Baskett  Under  this  agree- 
ment Rash  took  charge  of  the  sheep,  and  pri- 
or to  the  20th  of  December,  1912,  sold  some 
of  them.  On  that  date  Baskett  executed  a 
general  deed  of  assignment  of  his  property  to 
the  Ohio  Valley  Bank  &  Trust  Company  <rf 
Henderson  for  the  benefit  of  his  creditors. 

Out  of  the  proceeds  of  the  sheep  sold  be- 
fore the  assignment  the  first  $2,700  note  was 
paid,  and  that  is  not  Involved  in  this  con- 
troversy. After  the  deed  of  assignment  there 
was  collected  by  Rash  two  sums,  aggregating 
$6,475.74,  which,  after  deducting  expenses 
and  Rash's  one-third  Interest  thereof,  left 
coming  to  Baskett  $4,034.33;  the  last  note 
and  accrued  interest  being  deducted  from 
that  sum  left  $1,282.65,  which  was  paid  to 
the  assignee  in  March,  1013.  In  July,  1913, 
he  further  collected  $1,049.68,  being  a  pay- 
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ment  on  a  note  for  $5,287  executed  by  the 
purchaser  to  Rash  for  the  last  of  sheep,  two- 
thirds  of  which  he  paid  to  the  assignee.  In 
November,  1913,  Rash  collected  on  this  note 
13398.22,  which  left  a  balance  due  thereon 
of  about  $1,050.  Out  of  this  last  payment  he 
declined  to  pay  anything  to  the  assignee, 
claiming  the  right  to  apply  the  same,  under 
the  terms  of  Baskett's  guaranty  to  him  and 
under  their  arrangement  made  prior  to  the 
assignment,  to  the  defldt  In  the  value  of  the 
22  lots. 

This  is  an  action  by  Baskett's  assignee, 
seeking  to  recover  a  Judgment  against  Rash 
for  two-thirds  of  this  last  collection,  and  in- 
cidentally Involving  two-thirds  of  the  unpaid 
portion  of  the  $5,287  note.  The  defendant  an- 
swered, setting  up  Baskett's  guaranty  and 
the  arrangement  between  them  prior  to  the 
assignment,  and  alleged  that  the  lots  so  con- 
veyed to  him  by  Baskett  were  at  no  time  dur- 
ing the  two-year  period  of  the  guaranty 
worth  In  excess  of  fl75  each. 

The  jury  found  a  verdict  for  the  defend- 
ant, and  fixed  the  value  of  the  lots  at  $175 
each,  and  the  court  rendered  a  Judgment  on 
the  verdict  in  effect  upholding  the  right  of 
Rash  to  apply  on  his  claim  under  the  guar- 
anty that  portion  of  the  last  payment  belong- 
ing to  Baskett,  and  further  adjudging  that 
Rash  was  entitled,  upon  the  collection  of  the 
balance  unpaid  on  the  last  sheep  note, 
amounting  to  about  $1,050,  on  his  claim  un- 
der the  said  guaranty,  and  that  even  that 
would  be  Insufficient  to  cover  the  deficit  in 
the  value  of  the  lots. 

[1]  The  first  ground  urged  for  reversal  is 
that  the  evidence  did  not  authorize  a  recov- 
ery by  the  appellee  on  his  guaranty;  that 
inasmuch  as  he  had  elected  to  retain  the  lots, 
and  recover  the  difference  between  their  real 
value  and  the  guaranty  value,  he  was  only 
entitled  to  recover  the  difference  between  the 
guaranty  value  and  the  highest  market  value 
during  the  guaranty  period;  and  that  the 
evidence  that  at  certain  times  during  the 
guaranty  period  the  lots  were  worth  less 
than  the  guaranteed  amount  will  not  sustain 
a  verdict  under  such  guaranty.  In  other 
words,  that  there  must  be  evidence  showing 
that  at  no  time  during  the  guaranty  period 
were  the  lots  of  the  value  fixed  In  the  guar- 
anty. 

The  evidence  as  to  the  value  of  these  lots 
consisted  of  the  depositions  of  three  real 
estate  men  of  Birmingham,  all  taken  upon  in- 
terrogatories. To  two  of  them  there  was 
propounded  this  question: 

"Please  state  what,  in  your  opinion,  wag  the 
reationable  average  market  value  of  said  lots 
in  October,  1911,  1912,  and  1913.  What  is 
their  rrnsonable  average  market  value  at  this 
time?  When  I  say  average,  I  mean  the  average 
value  of  each  lot,  considering  the  22  lots  as 
cue  class.  I  mean  about  the  average  market 
value  in  money,  and  not  in  trade." 

The  answer  of  one  of  the  real  estate  men 
to  this  interrogatory  was  that  the  average 
market  value  of  the  lots  was  in  October, 


1911,  1912,  and  1013,  and  at  the  time  of  the 
giving  of  his  deposition,  about  $76  or  $100 
pO:  lot  on  a  cash  basis,  but  that  they  would 
bring  more  if  sold  on  terms.  The  answer  of 
the  other  was  that  the  average  cash  market 
value  of  the  lots  was  about  $70  per  lot  bat 
that  they  would  bring  more  if  sold  on  easy 
terms. 

T%ere  was  propounded  to  the  other  real 
estate  man  the  following  Interrogatory: 

"State  the  reasonable  market  value  of  said 
lots.  I  mean  what  they  would  average  per  lot, 
and  state  what  their  average  value  has  been  for 
the  past  two  years,  as  near  as  you  can.  I  mean 
the  reasonable  market  value  of  these  lots  per 
lot" 

In  response  to  which  he  answered: 
"I  would  say  about  $150  per  lot,  and  up- 
wards, and  that  they  have  beoi  worth  this  for 
the  past  two  years." 

This  deposition  was  given  on  the  7th  of 
February,  1914.  It  would  seem  from  this 
evidence  that  the  value  of  the  lots  was  fixed 
by  the  first  two  witnesses  In  October,  1911, 
in  October,  1912,  and  in  October,  1913,  and 
by  the  last  witness  from  February,  1912,  up 
to  February,  1914.  There  is  no  Intimation 
or  suggestion  In  the  record  that  there  was 
any  difference  in  the  value  of  any  of  these 
lots  between  October,  1911,  and  February, 

1912,  and  we  think,  under  the  evidence  as  a 
whole,  the  Jury  was  authorized  to  find  that 
at  no  time  during  the  guaranteed  i)eriod  was 
the  average  value  of  the  lots  In  excess  of 
$175.  The  Jury  was  explicitly  told  In  the  in- 
structions of  the  court  that  they  were  only 
authorized  to  find  for  the  defendant  on  the 
guaranty  the  difference  between  the  guar- 
anty price  and  the  highest  market  value  of 
said  lots  during  the  guaranty  period  and 
actually  fixed  the  value  at  a  much  higher 
figure  than  was  authorized  by  the  evidence, 
because  of  an  allegation  tn  defendant's  an- 
swer, by  which  he  was  bound,  that  they  were 
worth  an  average  of  $175  each. 

[21  But  appellant  insists  that  the  court 
erred  to  its  prejudice  in  deciding  that  it  did 
not  have  the  burden  of  proof,  and  therefore 
entitled  to  tlie  concluding  argument  before 
the  jury.  The  substance  of  the  plaintiff's 
petition  is  that  it,  as  assignee  of  Baskett, 
had  the  legal  title  to  an  undivided  two-thirds 
Interest  In  the  large  flock  of  sheep,  and  that 
Rash  had  sold  the. sheep  and  was  withhold- 
ing from  appellant  two-thirds  of  the  proceeds 
thereof,  for  which  it  prayed  judgment  The 
defendant  answered,  denying  that  any  such 
assets  came  to  Its  hands  as  such  assignee, 
and  asserted  the  guaranty  so  made  by  Bas- 
kett, and  the  arrangement  made  between  him 
and  Baskett  prior  to  the  assignment  as  to 
the  application  of  the  proceeds  of  the  sale 
of  the  sheep.  He  did  not  deny,  but  express- 
ly admitted,  that  he  had  in  his  hands  the 
proceeds  of  the  sale  of  the  sheep,  but  set 
up  a  state  of  case  which  authorized  him  to 
hold  the  same,  and  the  affirmative  part  of 
his  answer  was  denied  by  the  reply.  Under 
this  state  of  the  pleadings,  if  there  had  been 
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00  evidence  Introduced,  certainly  tbe  plain- 
tiff would  have  been  entitled  to  a  judgment, 
and,  this  being  true,  the  burden  of  proof  was 
on  tbe  defendant. 

We  see  no  prejudicial  error,  and -the  judg- 
ment is  affirmed. 


NORTH  JBLIJCO  COAIi  CO.  y.  TROSPBH. 

(Court  of  Appeals  of  Kentucky.     June  IB, 
1915.) 

1.  Teial  «=»57—Witne88E8— Limitation  of 
Number— Statxttes. 

Coder  Civ.  Code  Prac  {  683,  providing 
that  the  court  may  exercise  a  reasonable  con- 
trol over  the  interrogation  of  witnesses,  etc.,  and 
may  stop  the  further  production  of  evidence 
on  a  particular  point  if  the  evidence  upon  It 
is  80  full  as  to  preclude  reasonable  doubt,  and 
nnder  Ky.  St.  {  9U4,  authorizing  the  court  to 
limit  the  allowance  of  witness  fees  taxed  as 
costs  to  two  witnesses  on  any  one  point,  where, 
in  an  action  against  a  coal  company  to  recover 
for  damages  to  plaintiff's  land  caused  by  the 
alack  from  mines  obstructing  a  stream,  causing 
it  to  overflow,  the  court  limited  the  number  of 
witnesses  for  the  defendant  to  seven,  the  num- 
ber which  the  plaintiff  introduced,  and  the 
defense  required  more  witnesses  for  its  adequate 
presentation,  such  action  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S!  133-136 ;   Dec.  Dig.  <S=»57.] 

2.  Watebs  and  Wateb  Coubses  «=»179— Ob- 

STBUCTIOM  —  FU>0DINO      LaN  DS  —  QUESTION 
FOB  JUBT. 

In  an  action  against  defendant  coal  mining 
company  for  damages  caused  plaintiff's  land 
through  a  stream  becoming  obstructed  by  slack 
from  mines  and  overflowing,  the  question  wheth- 
er any  of  the  slack  came  from  defendant's  mine 
kM  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §g  244-250,  25&- 
K9.  263,  264 ;    Dec.  Dig.  <8=»179.] 

3.  Watebs  and  Wateb  Courses  «=»179— Ob- 
BTBUCTiow  —  Flooding  IiANDs  —  Deobee  of 
Pboov. 

In  an  action  against  a  coal  mining  com- 
pany for  injuries  to  plaintiff's  land  caused  by 
the  overflowing  of  a  stream  when  obstructed 
by  alack  from  mines,  where  defendant's  negli- 
gence in  dumping  slack  into  the  stream  was 
proven,  the  court's  denial  of  defendant's  motion 
for  a  directed  verdict  was  not  erroneous  mere- 
ly because  the  extent  of  the  injury  occasioned 
by  the  defendant's  negligence,  as  distinguished 
from  the  injury  caused  by  the  negligence  of  oth- 
ers who  had  dumped  slack,  was  not  capable  of 
complete  and  definite  ascertainment,  since  a 
tort-feasor  may  not  go  free  merely  because  the 
exact  degree  in  which  his  negligence  contribut- 
ed to  a  resulting  injury  is  uncertain. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S|  244-250,  256-250, 
263,  264;    Dec.  Dig.  «S=»179.] 

4.  Watebs  and  Wateb  Coubses  €=>178 — Oa- 

8TBUCTI0N — t'l.OODINO   LAND — DAMAGES. 

In  an  action  for  damages  to  land  caused 
by  its  flooding  through  a  stream  having  been 
unlawfully  obstructed,  the  measure  of  damages, 
if  tbe  injury  to  the  land  was  only  temporary, 
was  the  difference  between  its  reasonable  rental 
value  in  its  present  condition  and  its  reasonable 
rental  value  immediately  before  any  injury  oc- 
curring within  five  years  next  before  the  insti- 
tution of  the  action,  and,  if  the  injury  was  per- 
manent, the  difference  between  the  reasonable 
value  of  the  lands  in  their  present  condition 
and  such  value  immediately  before  any  injury 


occurring  within  five  years  next  before  the  in- 
stitution of  action. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  251-255;  Dec. 
Dig.  <g=178.] 

5.  Watebs  and  Wateb  Courses  iS=»179— Ob- 

STBCCnON— FW)0DINO    LAND— iNSTBUCTIONa 

—Damages. 

In  an  action  for  injury  to  lands  flooded 
by  the  unlawful  obstruction  of  a  stream,  where 
it  is  doubtful  wl^ether  the  injury  is  permanent 
or  temporary,  the  instruction  on  tbe  measure  of 
damages  should  be  divided,  one  instruction  giv- 
en on  the  measure  in  case  the  injury  is  found 
to  be  temporary,  and  another  if  it  is  found  to 
be  permanent ;  the  jury  being  instructed  to  say 
under  which  instruction  it  finds. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  gg  244-250,  2S6-25&, 
263,  264 ;    Dec.  Dig.  <g=5»179.] 

6.  Limitation  of  Actions  ®=>55— Statute  of 
Limitations  —  Flooding  Lands  —  Begin- 
ning OP  Pebiod. 

Where  land  was  flooded  through  the  unlaw- 
ful obstruction  of  a  stream  by  being  choked  up 
with  alack  from  coal  mine,  the  statute  of  limita- 
tions did  not  begin  to  run  on  tbe  owner's  cause 
of  action  until  the  actual  happening  of  tbe  in- 
juries. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |(  299-306;  Dec.  Dig. 
«=»55.] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  L.  P.  Trosper  against  the  North 
Jelllco  Coal  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  with 
directions. 

Black,  Black  &  Owens,  of  BarbourvUle,  for 
appellant.  J.  M.  Robsion,  of  BarbourvUle, 
for  appellee. 

HANNAH,  J.  L.  P.  Trosper  Is  the  owner 
of  a  small  tract  of  land  on  Lynn  Camp  creek 
In  Knox  county.  The  North  Jellico  Coal 
Company  operates  a  coal  mining  plant  on 
Screw  Auger  branch,  a  tributary  of  Lynn 
Camp  creek.  The  branch  empties  into  the 
creek  a  couple  of  miles  above  Trosper's  farm. 
Alleging  that  the  coal  company  had  negU- 
gentlj'  placed  deposits  of  slack  and  fine  coal 
on  the  banks  of  Screw  Auger  branch,  and 
that  the  same  had  been  carried  down  the 
creek  and  filled  up  the  channel  thereof,  caus- 
ing the  lands  owned  by  him  to  be  overflowed, 
washed  away,  and  rendered  unproductive, 
Trosper  Instituted  this  action  In  the  Knox 
circuit  court  against  tbe  coal  company  to 
recover  damages  therefor.  The  plaintiff  hav- 
ing on  January  28,  1014,  obtained  a  verdict 
and  judgment  in  the  sum  of  $200,  defendant 
coal  company  appeals. 

1.  Its  first  complaint  is  that  the  trial  court 
erred  in  limiting  the  number  of  witnesses. 
The  bill  of  exceptions  shows  that  plaintiff 
Introdnced  seven  witnesses,  and  that  defend- 
ant then  Introduced  a  like  number,  the  sev- 
enth witness  being  George  Ohler.  Plaintiff 
then  Introduced  witnesses  in  rebuttal,  and 
defendant  as  witness  in  surrebuttal.  Then 
follows  this  recitation: 

"Just  after  the  defendant  closed  the  evidence 
of  the  witness  George  Ohler,  the  court  announc- 


4=>For  othar  casM  see  same  topic  and  KEY-NUMBEH  In  all  Key-Numbered  Digests  and  IndexM 
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ed  that  the  defendant  company  coald  not  intro- 
duce any  other  witnesses,  and  to  that  ruling  of 
the  court  the  defendant  at  the  time  objected  and 
excepted,  and  avows  that  defendant  wishes  to 
introduce  as  witnesses  in  its  behalf  J.  &  Lovell, 
Stephen  Johnson,  Elijah  Harris,  Will  Harris, 
Dan  Hodges,  Will  S.  Sevier,  Henry  Smith, 
James  Helton,  Josh  Davis,  Tillman  Gray.  George 
Barton,  Harrison  Steele,  and  E.  S.  Williams, 
all  of  whom  were  present,  and  had  been  sworn 
as  witnesses  and  placed  under  the  rule,  but  the 
court  would  not  permit  eithei  of  them  to  be  in- 
troduced by  defendant,  and  to  that  ruling  of 
the  court  the  defendant  at  the  time  objected, 
and  avows  that  defendant  could  truthfully 
prove  by  said  witnesses,  if  they  were  to  be  per- 
mitted to  testify,  that  they  were  familiar  with 
Lynn  Camp  and  mines  of  the  defendant  com- 
pany and  had  been  for  years,  and  the  premises 
and  land  of  the  plaintiff's;  that  said  land  had 
been  for  long  years  subject  to  overflows  when 
rains  would  come,  and  that  was  true  before  de- 
fendant ever  started  its  mines  on  said  creek; 
that  there  was  no  slack  in  the  creek  in  plaln- 
tiCE's  land,  and  no  washing  of  any  of  said  ground 
by  the  overflowing  of  the  water;  that  the  creek 
through  plaintiff's  land  was  partially  filled  and 
dammed  up  with  logs  and  drifts  and  weeds,  and 
which  had  the  effect  of  holding  back  the  water 
and  causing  it  to  overflow  plaintiff's  lands ;  and 
defendant  could  prove  by  said  witnesses  that  the 
defendant  company  had  not,  for  the  last  15 
years,  permitted  any  of  its  slack  from  its  mines 
to  be  wasted,  but  had  sold  the  same  to  the  mar- 
kets of  the  country,  and  had  it  carried  away  in 
railroad  cars." 

The  record  does  not  disdoae  when  the 
court  first  announced  this  limitation  of  the 
number  of  witnesses.  Appellee  stteuuously 
Insists  that  before  the  Introduction  of  any 
testimony,  the  court  limited  the  plaintiff  to 
seven  witnesses,  and  announced  that  the  de- 
fendant would  be  likewise  limited;  while  ap- 
pellant points  to  the  foregoing  excerpt  from 
the  record,  insisting  that  the  record  shows 
that  not  until  after  It  had  Introduced  Its 
seventh  witness  did  the  trial  court  Intimate 
Its  Intention  to  limit  defendant  In  respect  of 
the  number  of  witnesses.  But  in  view  of 
the  conclusions  we  have  reached  with  refer- 
ence to  the  action  of  the  trial  court  in  limit- 
ing the  number  of  witnesses  to  be  introduced 
by  defendant,  It  Is  immaterial  when  the  lim- 
itation was  first  announced. 

[1]  The  only  provision  of  the  Ciode  in  re- 
spect of  limiting  the  number  of  witnesses  is 
section  593,  which  is  as  follows: 

"The  court  shall  exercise  a  reasonable  con- 
trol over  the  mode  of  interrogation,  so  as  to 
make  it  rapid,  distinct,  as  little  annoying  to  the 
witness  and  as  effective  for  the  extraction  of  the 
truth  as  may  be;  but,  subject  to  this  control, 
the  parUes  may  put  such  legal  and  pertinent 
questions  as  they  may  see  fit.  The  court,  how- 
ever, may  stop  the  production  of  further  evi- 
dence on  a  particular  point,  if  the  evidence  up- 
on it  be  already  so  full  as  to  preclude  reason- 
able doubt." 

In  connection  with  this  section  of  the  Code, 
there  Is  also  section  904,  Kentucky  Statutes, 
which  authorizes  the  court  to  limit  the  allow- 
ance of  witness  fees  taxed  as  costs  to  two 
witnesses  on  any  one  point 

This  section  of  the  Code  and  a  similar  pro- 
vision of  the  statutes  were  in  effect  when 
Kash  T.  Miller,  2  Bush,  568,  was  decided.  In 
that  case,  which  was  an  action  of  replevin 


for  a  horse,  there  was  an  issue  as  to  the  iden- 
tity of  the  horse  involved,  and  the  trial  ooort 
restricted  the  plaintiff  to  three  witnesses  on 
the  general  fact  of  Identity.  This  court  In 
reversing  the  judgment,  said: 

"The  legal  restriction  of  the  taxation  of  costs 
to  three  witnesses  to  the  same  fact  does  not  im- 
ply that  a  party  shall  examine  only  three  if  he 
choose  to  do  so  at  bis  own  cost.  On  sndi  a 
question  as  identity,  which  may  be  established 
by  various  circumstances — one  witness  testify- 
ing to  one  mark  or  sign  and  other  witnesses 
to  others — more  than  three  witnesses  might  be- 
come, not  only  useful,  but  necessary,  to  estab- 
lish the  truth.  Besides,  the  general  fact  of  iden- 
titjp  may  depend  on  many  incidental  and  sub- 
sidiary facts ;  and  if,  in  the  exercise  of  a  sound 
discretion,  the  court  might  refuse  to  hear  more 
than  three  witnesses  to  the  same  fac^  that 
should  be  one  of  the  auxiliary  facts;  aa  in  this 
case,  for  example,  a  peculiar  mark  on  the  horse's 
nose,  or  its  age,  which  were  only  two  of  several 
distinct  facta  conducing  to  prove  the  litigated 
fact  of  identity." 

This  case  was  followed  In  McPhllUps  r. 
Llvezey,  11  Ky.  Iaw  Bep.  898,  and  in  City  of 
Covington  ▼.  Taffee,  68  S.  W.  629,  24  Ky. 
Law  Bep.  373,  in  both  of  which  it  was  held 
error  to  limit  to  three  the  number  of  witness- 
es on  controlling  facts. 

Eaton  V.  Green  Blver  Coal  &  Coke  Com- 
pany, 157  Ky.  159,  162  S.  W.  807,  was  an  ac- 
tion to  recover  damages  for  injury  to  the 
plaintiff's  land  by  mine  debris  cast  Into  a 
stream;  and,  after  plaintiff  had  Introduced 
three  witnesses  on  the  subject  of  the  dam- 
age to  his  land,  the  trial  court  refused  to  per- 
mit further  evidence  on  that  issue.  In  revers- 
ing the  judgment  for  this  error,  this  court 
said: 

"While  section  004  of  the  Kentucky  Statutes 
authorizes  the  court  to  confine  the  number  of 
witnesses  to  not  exceeding  two  on  any  one  point 
for  the  purpose  of  making  allowances  to  wit- 
nesses, it  in  no  way  affects  the  right  of  parties 
to  introduce  a  larger  number,  at  their  own  ex- 
pense, under  section   593  of  the  Code,  supra. 

•  •  •  The  rule  of  practice  restricting  the 
number  of  witnesses  is  laid  down  as  follows,  in 
38  Cyc.  1345 :  'Ordinarily,  the  court  has  a  right, 
in  its  discretion,  to  limit  the  number  of  witness- 
es, and  the  number  of  depositions  to  be  read,  to 
prove  a  particular  fact.  The  rule  has  been 
applied  when  the  fact  is  collateral  to  the  main 
issue,  or  the  testimony  is  for  the  purpose  of 
impeaching  a  witness,  or  is  expert  or  opinion 
evidence.  There  are,  however,  cases  holding 
that  the  court  cannot  limit  the  number  of  wit- 
nesses to  a  controlling  and  controverted  fact,  es- 
pecially during  the  time  that  witnesses  are  be- 
ing examined.  But  the  court  may,  even  as  to 
such  facts,  limit  the  right  of  a  party  to  call  wit- 
nesses to  the  extent  of  ordering  that  additional 
witnesses  shall  be  called  only  at  the  cost  of 
the  party  calling  them:  This  rule  has,  in  a 
measure,  been  incorporated  in  section  593  of  the 
Civil    Code    of    Practice.    •    •    •    Under    this 

grovision  the  court  is  given  a  discretion,  after 
earin|;  evidence  that  is  so  full  upon  a  particu- 
lar point  as  to  preclude  a  reasonable  doubt  of 
the  fact,  to  stop  the  production  of  further  evi- 
dence upon  that  point.  In  applying  the  role, 
it  is  usual  for  the  court,  after  having  heard  tes- 
timony upon  a  given  point,  to  announce  it  will 
thereafter    permit    only    a   limited    number   of 

*  *  *  witnesses  on  that  point.  This  prac- 
tice gives  the  party  the  opportunity  of  sheet- 
ing ms  best  witnesses,  and  thereby  presenting 
his  case  in  its  strongest  light  And,  under  sec- 
tion 693,  supra,  the  court  may,  when  the  facts 
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jvOtj  it,  itop  the  prodactioii  of  fnrfher  «Ti- 
deoM  apon  a  particnlar  point  without  the  pre- 
Ubuuij  anDouncement." 

In  the  case  at  bar,  appellee  charged  that 
iUick  and  fine  coal  had  tilled  np  the  channel 
of  tbe  creek  at  a  point  some  distance  above 
his  land,  and  had  caused  a  new  channel  to  be 
fonoed,  as  the  result  of  which  his  land  was 
greitly  injured    by    overflow,    by    washing 
away,  and  by  being  rendered  unproductive. 
It  vas  appellant's  contention  that  fallen  tim- 
ber and  (Mther  debris  of  that  character  had 
caused  the  formation  of  the  new  channel 
latlier  than  alack  and  fine  coal ;  and,  further, 
tbat.  even  if  caused  by  fine  coal,  such  coal 
did  not  come  from  its  mines,  bnt  from  the 
mines  of  others;  and,  further,  that  if  the 
land  was  injured  at  all,  the  injury  was  very 
slight    In  presenting  this  defense,  as  well 
as  Its  ideas  as  to  the  extent  and  nature  of 
tbe  hijniy  to  appellee's  land,  it  is  eaedly  ap- 
parent that  appellant  had  grounds  for  the 
use  of  a  number  of  witnesses.    The  condition 
of  tbe  creek  for  a  number  of  miles  above  ap- 
vellee's  land ;  the  condition  of  the  coal  depos- 
its at  other  mines  oh  the  waters  of  Lynn 
Camp  creek ;  the  history  of  the  several  coal 
operations    which    had    been    conducted    by 
otber  companies  thereon,  as  well  as  Itself, 
doling  a  number  of  years  prior  to  the  institu- 
tion of  this  action.  In  respect  of  tbe  disposi- 
tion made  by  them  of  their  slack ;  the  extent 
to  which  brush  and  fallen  timber  had  con- 
tributed to  the  blocking  up  of  the  original 
channel  of  the  creek ;  and  the  actual  charac- 
ter and  extent  of  the  injury  to  appellee's 
land — were  all  necessary  to  be  shown  by  ap- 
pellant in  the  presentation  of  Its  defense,  and 
these  are  all  directly  involved  in  a  considera- 
tion of  the  negligence  charged  and  of  the 
satare  and  extent  of  the  consequences  result- 
tog  therefrom. 

Should  it  be  conceded  that  a  trial  court  has 
the  right  to  limit  the  introduction  of  witness- 
es so  as  to  make  the  parties  equal  in  this 
respect  (about  which  we  express  no  opinion 
as  the  question  is  not  before  us),  yet  in  the 
present  case,  while  the  witnesses  were  equal 
In  uamber,  they  were  not  equal  in  value  as  to 
issues.  For  Instance,  six  out  of  the  seven 
witnesses  introduced  by  piantiff  testified  as 
to  the  condition  of  plaintifTs  land,  while  but 
Sre  of  the  seven  witnesses  introduced  by  de- 
fendant could  testify  concerning  this  point. 
Appellant's  superintendent,  who  was  seeming- 
ly indispensable  on  the  question  of  the  condi- 
tion of  its  mines  and  the  disposition  made  by 
it  of  Its  slack  coal,  could  not  testify  relative 
to  the  injury  to  plaintiffs  land,  and  another 
of  appellant's  witnesses,  who  was  introduced 
on  the  qneetion  of  the  disposition  of  the  slack 
at  another  mine  on  Lynn  Camp  creek,  was 
unable  to  testify  concerning  the  Injury  to  or 
condition  of  plaintiff's  land. 

In  view  of  these  facts,  we  are  convinced 
that  ip  limiting  tbe  number  of  witnesses,  to 
be  introduced  by  defendant,  the  trial  court 
erred  to  tbe  prejudice   of  Its  substantial 


rights,  for  wliich  reason  a  new  trial  will  bs 
granted. 

[2,3]  Z  It  is  farther  contmded  by  appel- 
lant that  the  trial  court  erred  In  denying  Its 
motion  for  a  directed  verdict,  but  in  view 
of  the  fact  that  there  must  be  another  trial, 
we  will  not  discuss  this  contention  farther 
than  to  say  that  appellant  rests  its  claim  in 
this  respect  upon  the  assertion  that  there  was 
no  evidence  showing  that  the  slack  which 
filled  up  the  original  channel  of  the  creek 
came  from  its  mines.  It  was  shown  in  evi- 
dence tbat  there  are,  or  had  been,  several 
other  coal  mines  operated  on  Lynn  Gamp 
creek  and  ite  tributaries  above  appellee's 
land,  some  of  which  were  below  appellant's 
mines  and  nearer  to  appellee's  land ;  and  be- 
cause of  this  appellant  argues  that  the  slack 
from  the  nearer  mines  must  have  reached  the 
point  in  the  creek  where  the  channel  was 
obstructed  before  any  slack  from  its  mines 
could  have  done  so,  and  that  therefore  it  was 
slack  from  these  nearer  mines  rather  than 
slack  from  Its  own,  wtdcfa  caused  the  injury 
to  appellee's  land.  However,  there  was  evi- 
dence that  appellant  company  had  dumped 
slack  directly  In  the  branch,  and  there  was 
evidence  that  the  lower  mines  did  not  do  so ; 
and  some  of  the  witnesses  testified  that  they 
had  followed  the  slack  from  the  place  of  the 
channel  obstruction  on  up  to  appellant's 
mines.  The  question  of  where  the  slack  came 
from  was  one  for  tbe  Jury  to  solve.  It  was 
not  Incumbent  on  appellee  to  produce  wit- 
nesses who  could  testify  that  they  saw  the 
slack  and  followed  it  as  It  washed  down  the 
creek  and  saw  It  fill  up  the  channel  and  cause 
the  injury  to  appellee's  land.  To  hold  that 
because  of  the  difficulty  in  establishing  the 
extent  to  which  appellant  company  has  partic- 
ipated In  causing  the  Injury  to  his  land,  ap- 
pellee may  not  recover  at  all,  would  be  mere- 
ly to  say  that  mine  operators  may  take  the 
property  of  another  without  compensation. 
This  Is  not  a  case  of  negligence  or  no  negli- 
gence, the  evidence  being  equally  consistent 
with  either  view.  It  Is  a  case  where  the  neg- 
ligence IS  proven,  although  the  extent  of  the 
injury  occasioned  thereby  Is  not  capable  of 
completely  definite  ascertainment.  But  we 
know  of  no  authority  for  the  contention  that 
because  tbe  exact  degree  in  which  a  negligent 
act  has  contributed  to  a  resulting  Injury  is 
not  capable  of  the  most  minute  ascertain- 
ment, the  tort-feasor  may  go  free. 

3.  It  was  one  theory  of  the  defense  that  the 
obstruction  of  the  creek  channel  was  caused 
by  logs  and  drifts  rather  than  by  slack ;  and 
complaint  is  made  of  the  instructions  because 
this  theory  of  the  defense  Is  not  covered 
therein.  The  Instruction  offered  by  defend- 
ant covering  this  idea  was  not  correct,  but 
on  another  trial,  Instruction  Xo.  3  as  given 
by  the  court  should  be  so  amended  as  to  pre- 
sent this  contention. 

[4]  4.  The  Instruction  on  the  measure  of 
damages  Informed  the  Jury  that  if  the  injury 
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to  tbe  land  was  only  temporary,  they  should 
find  the  difference  between  the  fair  and  reas- 
onable rental  value  of  the  lands  In  their  pres- 
ent condition  and  the  fair  and  reasonable 
value  thereof  tn  their  "natural  condition," 
while  if  they  found  the  injury  to  be  perma- 
nent, they  should  find  the  difference  between 
the  fair  and  reasonable  value  of  the  lands 
in  their  present  condition  and  the  fair  and 
reasonable  value  thereof  in  their  "natural 
condition."  The  measure  stated  is  not  accu- 
rate in  the  use  of  the  words  "in  their  natural 
condition."  In  lieu  thereof  the  court  should 
have  used  the  expression,  "Immediately  before 
any  Injury,  found  to  have  occurred  to  said 
land  within  five  years  next  before  August  9, 
1013" ;  that  being  the  date  of  the  institution 
of  the  action. 

[B]  There  is  some  proof  that  the  injury  is 
permanent ;  but  for  the  sake  of  certainty,  the 
instruction  on  the  measure  of  damages  should 
be  divided  and  one  instruction  given  on  the 
measure  in  case  the  injury  is  found  to  be 
temporary,  and  another  given  on  the  meas- 
ure in  case  the  Injury  is  found  to  be  perma- 
nent, the  jury  being  instructed  to  say  under 
which  iustrucliou  it  finds. 

[6]  6.  Aa  to  the  statute  of  limitations,  we 
may  say  that  the  time  did  not  begin  to  run 
until  the  actual  happening  of  the  injury. 
Day  V.  Louisville  Coal  &  Coke  Company,  60 
\V.  Va.  27,  53  S.  E.  776,  10  L.  R.  A.  (N.  S.) 
167 ;  Crabtree  Coal  Mining  Company  v.  Ham- 
bree's  Adm'r,  90  S.  W.  226,  28  Ky.  Law  Rep. 
687. 

For  the  reasons  indicated,  the  judgment  Is 
reversed,  with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 


McBLWAIN  V.  SMITH  et  al. 
(Court  of  Appeals  of  Kentucky.    June  16, 1916.) 

Wills  <s=>230— Estoppel  to  Oontest— What 

Constitutes. 

The  testator's  son,  who  was  a  legatee  un- 
der the  will,  accepted  bequests  and  went  into 
possession _  of  land  devised  to  him ;  the  judg- 
ment admitting  the  instrument  to  probate  hav- 
ing been  upheld  on  the  son's  appeal  to  the 
circuit  court.  Held,  that  after  the  estate  was 
fully  settled  and  the  son's  children,  who  were 
also  objects  of  the  testator's  bounty,  had  re- 
ceived their  portions,  some  of  which  had  been 
loaned  on  the  son's  opplication,  the  son  could 
not  attack  the  validity  of  the  will  upon  an  ap- 
peal from  the  judgment  of  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §;  555-559;   Dec.  Dig.  ®=>230.] 

Appeal  from  Circuit  Court,  Warren  County. 

Proceedings  by  Charles  A.  Smith,  as  execu- 
tor, for  the  probate  of  an  instrument  as  a 
will,  opposed  by  Charles  F.  McElwain.  From 
a  Judgment  of  the  county  court  admitting 
the  instrument  to  probate,  contestant  ap- 
pealed to  the  circuit  court.  There  was  a 
judgment  there  sustaining  the  will,  and  con- 
testant, after  several  years'  delay,  appeals. 
Affirmed. 


Bradbum  &  Basham,  of  Bowling  Green,  for 
appellant  Sims,  Rodes  &  Sims,  of  Bowling 
Green,  for  appellees. 

CLAY,  0.  William  F.  McElwain  died  in 
April,  1910,  leaving  a  last  will  and  testa- 
ment, which  had  been  executed  by  blm  in 
October,  1909.  The  testator  left  surviving 
him  a  widow  and  one  child,  Charles  F.  Mc- 
Elwain. At  the  time  of  his  death  the  tes- 
tator was  the  owner  of  considerable  per- 
sonal estate  and  two  farms  in  Warren  coun- 
ty, one  knovm  as  the  home  place  and  consist- 
ing of  340  acres,  and  the  other  known  as  the 
Smith  place  and  consisting  of  about  322 
acres.  The  testator  devised  the  borne  place 
to  his  wife  for  life,  with  the  remainder  to 
his  grandchildren,  the  children  of  his  son, 
Charles  F.  McElwain.  The  Smith  place  he 
devised  to  his  son  Charles  F.  McElwain  "in 
trust  to  himself  without  bond  for  a  period  of 
five  yearsi"  with  the  further  provision  that, 
if  at  the  expiration  of  said  five  years  the 
said  son  had  discontinued  the  use  of  Intoxi- 
cating liquors,  he  was  then  to  inherit  the 
same  absolutely.  By  the  third  clause  of  the 
will  the  testator  provided  that  his  personal 
property  should  be  sold  at  public  sale  and  the 
proceeds  equally  divided  between  his  son, 
Charles,  and  the  latter's  children.  By  the 
fourth  clause  of  his  will,  Charles  A.  Smith 
was  appointed  executor.  The  testator's  wid- 
ow died  the  spring  following  the  death  of  the 
testator.  Over  the  objection  of  the  testator's 
son,  Charles  F.  McElwain,  the  will  in  ques- 
tion was  probated  by  the  Warren  county 
court  on  July  14,  1910.  On  February  20, 
1014,  Charles  F.  McElwain  prosecuted  an  ap- 
peal from  the  Warren  county  court  to  the 
Warren  circuit  court  and  attacked  the  will 
on  the  ground  of  mental  Incapacity  and  un- 
due influence.  At  the  conclusion  of  the  tes- 
timony, the  contestecs  asked  for  a  peremp- 
tory Instruction  directing  the  Jury  to  return 
a  verdict  sustaining  the  will.  This  motion 
was  sustained  and  a  verdict  returned  accord- 
ingly.    The  contestant  appeals. 

The  trial  court  was  of  the  opinion  that  the 
facts  developed  on  the  trial  showed  that  ap- 
pellant had  elected  to  take  under  the  will, 
and  was  therefore  estopped  to  contest  the 
validity  of  the  will.  The  facts  are  these: 
Though  appellant  opposed  the  probate  of  the 
will,  he  did  not  prosecute  an  appeal  from  the 
order  of  probate  until  several  years  later. 
In  the  meantime,  the  executor,  Charles  A. 
Smith,  sold  the  personal  estate.  The  pro- 
ceeds amounted  to  about  16,000,  which,  un- 
der the  will,  were  to  be  divided  equally  be- 
tween appellant  and  his  children.  At  the 
sale  appellant  became  the  pnrchaser  of  oou- 
siderable  property,  which  was  charged  to  him 
by  the  executor.  Later  the  executor  paid 
him  about  $1,502,  for  which  he  gave  the  fol- 
lowing receipt: 

"Received  of  Chas.  A.  Smith,  executor  of 
Wm.  F.   McElwain,   $1,502.99,   in   fuU   of  the 
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amoant  doe  me  by  said  executor,  in  full  of  the 
amount  filed  this  day." 

After  the  death  of  his  mother,  appellant 
brought  suit  in  the  Warreu  circuit  court  for 
the  construction  of  the  will.  He  contended 
that  his  mother  took  a  fee-stmple  title  under 
the  will.  This  contention  was  denied,  and  on 
appeal  the  Judgment  of  the  lower  court  was 
aflinued.  McElwaln  v.  McElwaln's  Guardian, 
153  Ky.  696,  156  S.  W.  381.  During  the  year 
1912  the  dwelling  on  the  Smith  farm  was  de- 
Eftroyed  by  fire.  Appellant  applied  to  the 
Potter-Matlock  Trust  Company,  as  guardian 
of  his  children,  for  a  loan  with  which  to  re- 
build the  dwelling.  At  that  time  the  trust 
company,  as  guardian  of  his  children,  had  in 
its  hands  about  $3,300,  the  proceeds  of  the 
sale  of  personal  property  and  of  rent  from 
the  home  place  derised  to  them  in  remainder  | 
by  the  testator.  As  the  children  were  home- 1 
less,  it  was  thought  advisable  to  make  the  i 
loan.  Application  was  made  to  the  Warren  I 
circuit  court  and  the  loan  approved.  There- 
upon appellant  executed  his  note  to  the  trust 
company,  secured  by  a  mortgage  on  the 
Smith  farm.  While  it  may  be  true  that  the  i 
mere  bringing  of  a  suit  for  the  construction 
of  a  will  wfll  not  estop  one  from  contesting  j 
the  validity  of  the  will,  yet,  where  the  bring- ' 
ing  of  the  suit  is  accompanied  by  other  dr- 1 
cumstances  clearly  showing  an  intention  to  > 
take  under  the  will,  we  conclude  that  a  dlf- 1 
ferent  rule  obtains.  Here  appellant  first  con-  ' 
tested  the  will.  His  mother  then  died  and  he  i 
Bought  to  have  the  will  construed  In  such ! 
manner  as  to  vest  him  with  the  same  title ; 
he  would  have  bad  if  probate  of  the  will ' 
had  been  refused.  Not  only  this,  but  he  was 
present  when  the  executor  sold  the  personal 
property.  He  became  a  purchaser  at  this 
sale  and  received  half  of  the  proceeds.  The 
other  half  of  the  proceeds  was  turned  over 
to  the  guardian  of  his  children.  In  addition 
to  all  of  this,  he  was  a  party  to  the  pro- 
ceedings wherein  the  court  approved  a  loan 
by  tlie  guardian  of  his  children  to  him  for 
the  purpose  of  rebuilding  the  dwelling  on 
the  Smith  farm.  After  this  loan  was  made 
and  after  all  the  above  transactions  were 
had,  be  seeks  to  contest  the  will.  It  Is  the 
general  rule  that  a  devisee  who  has  accepted 
the  benefits  of  a  will  is  estopped  to  deny  its 
validity  without  restoring  the  benefits  re< 
cdved  or  bringing  the  money  Into  court.  Es- 
pecially is  this  true  where,  in  addition  to  ac- 
ceptance, he  takes  other  steps  in  recognition 
of  the  validity  of  the  will.  Kasey  v.  Fidelity 
Trust  Co.,  131  Ky.  604,  115  S.  W.  737;  Mer- 
cer V.  Smith's  Guardian,  107  S.  W.  1197,  32 
Ky.  Law  Itep.  1008;  Gore  v.  Stevens,  1 
Dana,  201,  25  Am.  Dec.  141 ;  40  Cyc.  1803 ; 
Stone  V.  Cook,  179  Mo.  534,  78  S.  W.  801,  64 
U  B.  A.  287.  Here  the  appellant  not  only 
accepted  the  provisions  of  the  will,  but  rec- 
ognized its  validity  by  borrowing  from  his 
own  children  the  very  money  which  they  re-  ] 


celved  under  the  wllL  Not  only  that,  but 
he  stood  by  and  saw  the  estate  practically 
wound  up.  Clearly  the  facts  make  out  a  case 
of  election  to  take  under  the  will,  and  there- 
fore of  estoppel  to  contest  Its  validity. 
Judgment  alflrmed. 


BENEDICT  V.  BENEDICT. 

(Court  of  Appeals  of  Kentucky.     June  16, 
1915.) 

1.  Divorce  ®=>184— Appeai>-Statute. 

Under  Civ.  Code  Prac.  {  427,  providing 
that  a  judgment  of  divorce  may  be  annulled  by 
the  court  which  rendered  it,  on  a  showing  by 
either  party  in  an  equitable  action  therefor,  the 
Court  of  Appeals  has  no  supervisory  power  over 
such  judgment,  but  can  review  the  facts  and  de- 
termine whether  alimony  was  properly  awarded. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  U  570-573 ;    Dec.  Dig.  <S=>184.] 

2.  DivoBCB    ©=>287— Evidence— Cbcblty. 

On  appeal  from  a  decree  awarding  divorce 
and  alimony  to  a  wife,  evidence  held  insufficient 
to  show  cruelty  by  the  husband,  so  that  the 
decree  for  alimony  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  j|  771;   Dec.  Dig.  <g=>287J 

Appeal  from  Circuit  Court,  JeCterson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  for  divorce  by  Florence  E.  Benedict 
against  William  A.  Benedict  Decree  award- 
ing to  the  complainant  divorce  and  alimony, 
and  defendant  appeals.  Judgment  reversed, 
in  so  far  as  it  allows  aUmony,  and  cause  re- 
manded, with  directions. 

Gibson  &  Crawford,  of  Louisville,  for  ap- 
pellant. J.  T.  A.  Baker,  of  Louisville,  for  ap- 
pellee. 

CLAY,  0.  Plaintiff,  Florence  E.  Benedict, 
brought  this  action  against  her  husband, 
William  A.  Benedict,  for  divorce  and  aU- 
mony. The  chancellor  granted  her  a  divorce 
and  awarded  her  alimony  in  the  sum  of  $35 
per  month.     The  defendant  appeals. 

[1]  While  this  court  has  no  revisory  power 
over  the  judgment  of  divorce,  we  may  re- 
view the  facts  of  the  case  for  the  purpose  of 
deterrolning  the  propriety  of  the  chancellor's 
action  In  awarding-  alimony.  Griffin  v.  Grif- 
fin, 154  Ky.  766,  159  S.  W.  597;  Beall  v. 
Beall,  80  Ky.  675;  Evans  v.  Evans,  93  Ky. 
510,  20  S.  W.  605,  14  Ky.  Law  Rep.  628; 
Sebastian  v.  Rose,  135  Ky.  197,  122  S.  W. 
120;  Patrick  v.  Patrick,  101  S.  W.  328,  30 
Ky.  Law  Rep.  1364 ;  ClvU  Code,  i  427. 

[2]  The  facts  are  as  follows:  Plaintiff  and 
defendant  were  married  November  14,  1911. 
At  that  time  defendant  was  an  assistant 
engineer  in  the  employ  of  the  city  of  Louis- 
ville and  earned  a  salary  of  $100  per  month. 
Immediately  after  their  marriage  plaintiff 
and  (lefcndi'.nt  went  to  live  with  the  bride's 
parents,  and  paid  board  at  the  rate  of  $35 
per  month.  Defendant  was  afraid  that 
plaintiff  would  not  marry  him  if  she  knew 
he  was  not  saving  anything  or  was  In  debt 
Before  the  marriage  he  represented  to  her 
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that  he  had  saved  $200,  and  had  borrowed 
$100,  and  had  loaned  the  $300  at  8  per  cent 
interest.  During  the  first  five  or  six  months 
of  their  married  life,  defendant  turned  over 
his  entire  salary.  During  this  period  plain- 
tiff was  happy  and  managed  to  save  about 
$100.  This  was  turned  over  to  defendant  to 
be  used  in  paying  back  the  alleged  loan  of 
$100.  It  sabseqnently  developed  that  defend- 
ant, instead  of  having  any  capital,  was  in 
debt  at  the  time  of  the  marriage.  After  the 
marriage  he  began  playing  the  races  in  an 
effort  to  get  out  of  debt  and  get  in  the  good 
graces  of  his  wife.  In  this  way  be  lost  a 
few  hundred  dollars  and  was  $700  or  $800 
in  debt  With  affairs  in  this  condition,  he 
told  his  wife  that  it  was  necessary  for  him 
to  go  into  bankruptcy  in  order  to  save  his 
position.  This  he  did  in  June,  1912.  In  ad- 
dition to  bis  listed  debts,  he  owed  a  few 
other  debts,  among  which  was  a  debt  of  $160 
due  Dr.  Schott,  upon  which  plaintiff's  father 
was  surety.  During  the  next  few  months 
his  financial  affairs  were  in  a  bad  state.  He 
incurred  some  expenses  in  connection  with 
the  bankruptcy  proceedings,  and,  in  order 
to  keep  his  head  above  water,  was  borrowing 
from  one  person  to  pay  another.  During 
this  time  he  failed  to  pay  his  board  bill, 
which  ran  up  to  about  $150.  About  this 
time,  plaintiff  compelled  defendant  to  leave. 
Later  on,  he  promised  to  do  better,  and  re- 
turned to  his  wife  under  an  agreement  by 
which  bis  wife  was  to  receive  $60  per  month, 
and  an  attorney  was  to  receive  $40  per 
month  to  be  applied  on  his  debts.  For  four 
mouths  following  this  arrangement  defend- 
ant turned  his  salary  over  to  his  wife,  which 
was  divided  on  the  basis  of  the  above  agree- 
ment between  her  and  the  attorney.  Her 
statement  of  what  occurred  In  the  month  of 
March,  1913,  Is  as  follows: 

"I  fouBd  out,  when  it  came  time  to  draw  the 
next  month's  salary  [i.  e.,  the  February  salary], 
be  kept  putting  me  off  about  taking  me  up 
there  with  him.  I  knew  the  other  salaries  had 
been  paid,  and  I  knew  he  was  deceiving  me — 
that  the  salary  had  been  drawn.  I  saw  then 
that  it  was  no  use  for  me  to  try  any  more;  that 
he  utterly  disregarded  my  feehngs;  tliat  he 
knew  this  humiliated  me  and  made  me  sick  to 
think  he  was  making  as  much  money  as  he  was, 
and  was  drawing  the  salary,  and  was  not  pay- 
ing the  debts  he  said  be  would." 

Defendant  says  that  in  order  to  get  the 
money  early  in  the  month,  and  before  the 
city  pay  rolls  were  passed,  he  had  made  ar- 
rangements with  the  loan  firm  of  L.  Simons 
&  Co.  About  the  1st  of  March,  1913,  that 
firm  went  out  of  business.  It  was,  therefore, 
no  longer  possible  for  him  to  secure  the  mon- 
ey in  that  way.  He  claims  that  he  told  his 
wife  tliat.  If  she  would  wait  a  day  or  two, 
he  would  arrange  the  matter  satisfactorily. 
Plaintiff  says  that  he  made  four  engagements 
with  her  to  go  after  the  salary,  but  failed  to 
keep  them.  On  March  9,  1914,  plaintiff  told 
the  defendant  to  leave.  The  record  further 
shows  that  plaintiff  was  very  much  hurt  by 
the  fact  that  defendant  took  the  bankrupt 


law.  On  tteing  asked  what  was  the  omel  and 
inhuman  treatment  to  wliich  she  iraa  sub- 
jected, plaintiff  said: 

"It  is  simply  that  he  utterly  disregarded  my 
feelings  about  paying  the  debts  and  about  mak- 
ing new  debts  continually." 

The  evidence  further  shows  that  during 
their  entire  married  life  defendant  was  pa- 
tient, kind,  and  attentive  to  his  wife,  and 
never  left  her,  except  on  two  occasions,  when 
he  did  so  with  her  consent.  It  further  ap- 
pears that,  after  plaintiff  compelled  defend- 
ant to  leave,  he  made  overtures  for  a  recon- 
ciliation '  and  tried  to  get  his  pastor  and 
friends  to  Intercede  with  plaintiff  in  his  be- 
half. These  overtures  on  defendant's  part 
were  rejected  by  plaintiff,  who  says  that  she 
had  made  up  her  mind  that  She  did  not  care 
to  live  with  a  person  who  was  going  to  de- 
ceive her. 

The  statute  autliorizes  the  granting  of  a 
divorce  to  a  wife  for  a  confirmed  habit  of 
drunkenness  on  the  part  of  the  husband  of 
not  less  than  one  year's  duration,  accompa- 
nied by  a  wasting  of  his  estate  and  his  fail- 
ure to  make  suitable  provision  for  the  main- 
tenance of  his  wife  or  cliildren.  Section 
2117,  subsection  1,  Kentucky  Statutes.  Plaln- 
tUTs  case  was  not  predicated  on,  nor  could 
it  have  been  predicated  on,  this  statute. 
While  it  may  be  that  defendant  for  a  while, 
wasted  his  estate  by  gambling,  it  does  not 
appear  that  he  had  a  confirmed  habit  of 
drunkenness.  On  the  contrary,  be  was  al- 
ways sober. 

Indeed,  the  only  ground  relied  on  by  plain- 
tiff Is  the  defendant's  habitual  behavior  to- 
wards her,  for  not  less  than  six  months,  tn 
such  a  cruel  and  inhuman  manner  as  to  in- 
dicate a  settled  aversion  to  her  or  to  destroy 
permanently  her  peace  or  happiness.  Sec- 
tion 2117,  subsection  2,  Kentucky  Statutes. 
It  is  insisted  for  plaintiff  that  the  divorce 
was  properly  granted,  because  the  defend- 
ant's conduct  in  gambling  away  his  money. 
In  failing  to  pay  his  debts,  in  incurring  new 
debts,  and  in  failing  to  keep  his  promise  to 
turn  over  Ids  salary  to  his  wife,  constituted 
cruel  and  inhuman  conduct  within  the  mean- 
ing of  the  statute.  It  is  true,  of  course,  de- 
fendant committed  a  grievous  fault  In  mis- 
representing his  financial  condition  to  his 
wife.  His  conduct  was  likewise  reprehensi- 
ble in  endeavoring  to  get  out  of  debt  by 
playing  the  races.  It  was,  perhaps,  both  a 
fault  and  a  misfortune  that  he  had  to  take 
the  bankrupt  law.  Shortly  after  these  oc- 
currences, plaintiff  left  him.  Later  on,  she 
agreed  to  take  him  back  on  the  condition 
that  he  would  turn  over  $60  of  his  salary  to 
her  and  $40  to  an  attorney  to  be  used  in  pay- 
ing his  debts.  Even  if  his  prior  misconduct 
had  been  such  as  to  warrant  the  granting  of 
a  divorce  to  her,  it  would  seem  that  it  was 
condoned  by  her  consenting  to  live  with  him 
under  the  circumstances.  After  this  new 
agreement  he  continued  to  pay  her  his  salary 
for  four  months.     His  salary  for  the  flfUi 
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DKHitli  he  did  not  turn  over  to  her.  He  says 
that  he  was  unable  to  get  it  at  that  time. 
She  says  that  he  made  four  engagements 
with  her  to  get  it,  but  failed  to  keep  them. 
His  offense  then  consisted  in  falling  to  keep 
his  agreement  to  turn  over  to  her  his  salary 
for  the  month  in  question.  After  that  de- 
fendant was  never  given  another  chance.  He 
made  overtures  for  a  reconciliation,  but  they 
were  rejected.  A  careful  reading  of  the  rec- 
ord shows  that  for  about  10  months  during 
their  married  life  of  16  months  plaintiff  col- 
lected defendant's  salary.  During  this  time 
their  relations  were  very  agreeable  and  she 
vfas  altogether  happy.  When,  however,  he 
failed  to  turn  over  his  salary  and  failed  to 
pa;  his  debts,  she  became  unhappy.  It  is 
clear  that  this  is  not  a  case  where  the  de- 
fendant failed  to  provide  for  bis  wife  and 
left  her  in  want  He  turned  over  to  her  $60 
of  his  salary  for  four  months  preceding  the 
time  that  she  compelled  defendant  to  leave. 
While  It  may  have  been  a  bitter  disappoint- 
ment to  her  that  his  salary  for  the  fifth 
month  was  not  turned  over  to  her,  it  cannot 
be  said  that  bis  conduct  was  such  as  perma- 
nently to  destroy  her  peace  or  happiness. 
Though  plaintiff's  desire  to  liave  ber  husband 
pay  Ills  debts  and  refrain  from  incurring  oth- 
er debts  is  to  be  commended,  the  law  does 
not  contemplate  the  severance  of  the  married 
relations  for  sncb  shortcomings  as  the  de- 
fendant exhibited.  It  requires  more  pa- 
tience, more  forbearance,  and  more  sympathy 
tlian  the  plaintiff  displayed  in  tills  case,  and 
a  more  pronounced  effort  on  her  part  to  help 
the  husband  overcome  his  weakness.  In  our 
opinion,  the  evidence  does  not  authorize  a 
divorce.  It  follows  that  alimony  was  im- 
properly allowed. 

Judgment,  in  so  far  as  it  allows  alimony, 
reversed,  and  cause  remanded,  with  direc- 
tions to  enter  Judgment  in  conformity  with 
ttiis  opinion. 


MILLER    T.    TAYLOB   et   aL 

(Court  of  Appeals  of  Kentucky.     June  16, 
1915.) 

1.  DZCDB   «s>211— Yauditt— Unouk   Ikvlv- 

EHCB— EVIDBNCX. 

In  a  suit  by  seven  brothers  and  sisters  to 
set  aside  a  conveyance  by  their  mother  shortly 
before  ber  death  to  their  sister  in  whose  house 
she  was  living  at  the  time,  evidence  Md  suffi- 
cient to  support  the  chancellor's  finding  that  the 
conveyance  was  obtained  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Big.  II  637-647;    Dec.  Dig.  <S=»211.] 

2.  Deeds   €=>196—Vauditt— Undue   Ikixo- 

ENCE— BCHDEN     OF    PBOOF— CONFIDENTIAL 

Belation. 
In  such  a  suit,  the  burden  is  on  the  gran- 
tee to  show  the  good  faith  of  a  transaction,  and 
onlj  slight  evidence. of  undue  influence  is  suffi- 
cient to  authorize  the  canceling  of  a  deed. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent. 
Dig.  H  587-593,  649;    D^rbig.  <S=»196.] 


Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Henry  Taylor  aud  others  against 
Anna  M.  Miller  to  set  aside  a  conveyance. 
Decree  for  the  complainants  for  part  of  the 
relief  asked,  and  defendant  appeals,  and  ochu- 
plainants  file  cross-Bn>eal.  Affirmed  on  both 
the  appeal  and  cross-appeaL 

J.  S.  Cllne,  of  PlkevlUe,  for  appellant. 
Hobstm  &  Hobson,  of  PikevlUe,  for  appellees. 

MILLEB,  C.  J.  Nancy  Taylor,  a  widow  71 
years  of  age,  owned  a  farm  of  about  75  acres 
of  mountain  land,  upon  which  she  resided,  on 
Hunt's  branch,  a  tributary  at  the  Levisa  fork 
of  Big  Sandy  river,  in  Pike  county.  The 
farm  is  worth  about  $450.  Mrs.  Taylor's 
husband  had  died  on  October  1, 1912,  leaving 
Nancy,  his  widow,  and  their  eight  clilldren, 
surviving  him.  Nancy  Taylor  lived  alone  up- 
on the  farm,  and  her  children  lived  In  the 
neighborhood.  Seven  of  them  ovmed  their 
homes ;  but  the  other  daughter,  Anna  M.  Mil- 
ler, the  appellant,  and  her  husband,  Ross  Mil- 
ler, lived  upon  a  rented  farm,  a  few  mUes  dis- 
tant from  the  home  place.  Mrs.  Taylor  had 
a  protracted  Illness  In  the  summer  of  191S, 
and,  having  no  person  living  with  her  upon 
whom  she  could  rely  to  care  for  her,  her  daugh- 
ter, Anna  M.  MUler,  removed  her  mother, 
about  the  middle  of  May,  from  her  own  farm 
to  the  Miller  farm.  Mrs.  Taylor  continued 
to  grow  worse  until  she  died,  on  July  6, 1813. 
She  had  then  been  at  Mrs.  Miller's  residence 
for  seven  weeks  and  five  days,  during  wbldt 
time  Mrs.  Miller  had  cared  for  her  in  every 
way  possible,  although  her  husband  was  bed- 
ridden with  typhoid  fever  for  at  least  a  part 
of  the  time.  About  a  week  or  ten  days  be- 
fore her  death,  Mrs.  Taylor  sent  a  message 
to  H.  H.  Thompson,  a  deputy  county  court 
clerk,  through  Ross  Miller,  her  son-in-law, 
requesting  Thompson  to  call  upon  her. 
Thompson  resixmded,  by  calling  upon  Mrs. 
Taylor  on  June  30th,  and  at  her  request 
Thompson  wrote  a  deed  conveying  her  farm 
of  75  acres,  and  all  her  household  goods 
and  personal  property,  to  Anna  M.  Miller,  In 
consideration  of  the  sum  of  $5  in  cash,  and 
the  further  agreement  of  Mrs.  Miller  to  take 
care  of  her  mother,  Nancy  Taylor,  during  her 
lifetime ;  to  pay  all  her  doctors'  bills,  burial 
and  funeral  expenses;  and  to  furnish  tomt>- 
stones  for  the  graves  of  Mrs.  Taylor  and  her 
deceased  husband.  The  deed  was  recorded  on 
July  8,  1913,  and,  on  July  21,  1913,  Henry 
Taylor,  West  Taylor,  Aaron  Taylor,  Rebecca 
Stacey,  Jane  Miller,  Lizzie  Hurley  and  Lydia 
Kinser,  clilldren  of  Nancy  Taylor,  brought 
this  action  against  their  sister,  Anna  M.  Mil- 
ler, to  set  aside  the  deed  to  her  from  her 
mother,  upon  the  ground  that  it  had  been 
obtained  by  the  persuasion,  overreaching,  and 
undue  influence  of  Anna  M.  Miller,  and  oth- 
ers at  her  instance,  at  a  time  when  her  moth- 
er, by  reason  of  her  affliction,  did  not  have 
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mind  sufficient  to  understand  the  nature  of 
her  act.  The  chancellor  granted  the  relief 
asked,  and  canceled  the  deed;  but,  by  way  of 
compensation  to  Mrs.  Miller  for  her  work  and 
labor  during  the  last  illness  of  her  mother, 
and  for  the  funeral  expenses  and  doctors* 
bills  which  she  had  paid,  he  allowed  her  to 
retain  the  personal  property  which  she  had 
received  from  her  mother,  amounting  in  value 
to  about  $200.  Mrs.  Miller  appeals ;  and  the 
plaintiffs  prosecute  a  cross-appeal  from  so 
much  of  the  Judgment  as  allowed  Mrs.  Miller 
any  compensation  for  services  rendered  her 
mother,  or  reimbursement  for  funeral  and 
other  expenses  paid  by  her. 

[1]  Upon  the  issue  made  as  to  the  mental 
capacity  of  Mrs.  Taylor  at  the  time  she  exe- 
cuted the  deed,  all  the  witnesses  say  she 
was  then  rational,  and  that  she  was  a  woman 
of  average  intelligence.  The  proof  further 
shows,  without  contradiction,  that  she  was 
given  no  opiates,  of  any  kind,  until  about 
three  or  four  days  before  her  death,  which 
was  about  three  days  after  the  deed  was 
executed. 

H.  H.  Thompson,  the  deputy  county  court 
clerk,  who  wrote  the  deed  and  took  Mrs. 
Taylor's  acknowledgment  thereto,  says  Ross 
Miller,  Anna's  husband,  passed  his  house  two 
or  three  times,  and  told  him  that  Mrs.  Tay- 
lor wanted  to  see  him ;  that  he  should  carry 
paper  and  writing  material  with  him;  and 
that  he  finally  called  at  the  Miller  home  and 
wrote  the  deed.  Thompson  seems  to  have 
suspected  that  Mrs.  Taylor  was  acting  under 
the  influence  of  some  one,  since  he  testified 
that,  after  he  wrote  the  deed,  be  asked  her 
if  any  one  bad  tried  to  influence  her  in  any 
way,  to  make  the  deed.  He  says,  however, 
that  Mrs.  Taylor  said  no  one  had  influenced 
her,  and  that  she  was  making  It  of  her  own 
free  will  and  accord. 

Mrs.  Hurley,  one  of  the  appellees,  testified 
that  she  went  to  see  her  mother  at  the 
Miller  residence  on  Saturday  night,  seven 
days  before  she  died — the  Saturday  night 
before  the  Monday  on  which  the  deed  was 
executed — and  that  her  mother  was  then 
quite  ill.  She  further  said  that  her  brother 
Aaron  Taylor  came  to  see  his  mother  and 
said  something  about  a  land  transaction  he 
had  had  with  bis  father,  and  that  Anna 
Miller  and  Aaron  "fell  out  and  Aaron  left." 
It  elsewhere  appears  that  Aaron  Taylor  owed 
a  note  for  $75  which  he  had  given  his  father 
in  a  land  transaction. 

Mrs.  Hurley  further  testlfled  that  Anna 
Miller  said  to  her  mother  that  Mary  Jane 
had  said  something  about  "knocking  the 
hump  off  her  back,"  and  that  her  mother  was 
worked  up  about  it  Mary  Jane  was  Mrs. 
Taylor's  daughter-in-law. 

Finally,  Mrs.  Hurley  further  said  that  she 
heard  Anna  Miller  talking  to  her  mother 
about  the  rest  of  the  family,  repeating  what 
they  had  said  they  were  going  to  do;  and, 
when  the  wltueaa  was  asked  wliat  Anna  Mil- 


ler said  the  rest  of  the  family  were  golns 
to  do,  she  answered  that  Anna  said  she  heard 
they  came  and  counted  Mrs.  Taylor's  chick- 
ens, and  had  counted  her  quilts  and  other 
things;  and  that  all  this  conversation  was 
repeated  to  Mrs.  Taylor  and  kept  her  disturb- 
ed, during  her  last  illness.  In  further  ex- 
planation of  her  answer,  Mrs.  Hurley  said 
that  Anna  Miller  did  not  say  why  they  count- 
ed the  chickens  and  bed  quilts,  but  she  only 
said  they  wanted  Mrs.  Taylor  out  of  the  way 
to  get  what  she  had;  that  that -was  what 
they  were  working  for. 

On  the  other  hand,  Henry  Taylor  and 
Aaron  Taylor,  sons  of  Nancy  Taylor,  and 
nominally  though  not  real  plalntifts  in  this 
action,  testified  that  their  mother  made  no 
difference  in  her  treatment  of  her  other  chil- 
dren  after  she  went  to  Anna's  house. 

Anna  Miller  denied  having  made  the  state- 
ments attributed  to  her  by  her  sister  Mrs. 
Hurley,  as  above  recited,  and  sajrs  the  con- 
veyance was  the  result  of  her  mother's  owa 
suggestion. 

It  cannot  be  said  that  the  proof  strongly 
supports  the  Judgment  of  the  chancellor; 
nevertheless,  there  was  some  evidence  tend- 
Ing  to  show  that  Anna  Miller  had  set  her 
mother  against  the  other  children.  The 
effect  to  be  given  this  proof  was  for  the  <Aan- 
cellor  to  determine. 

[2]  The  rule  in  cases  of  this  character  Is 
stated  as  follows,  in  McDowell  v.  Edwards' 
Adm'r,  156  Ky.  479,  161  8.  W.  634: 

"The  law  looks  with  suspicion  upon  the  trans- 
fers of  property  by  persons  mentally  or  physi- 
cally infirm,  to  those  having  custody  of  them. 
Even  when  parties  in  good  health  stand  in  a 
confidential  relation  to  each  other,  the  burden 
is  upon  the  stronger  character,  who  procnres  an 
advantage,  to  show  that  a  transaction  was  fair ; 
and  relief  will  be  alforded  in  equity  in  all  such 
transactions  in  whicli  influence  has  been  ac- 
quired and  abused,  in  which  confidrnce  has  been 
reposed  and  betrayed.  Allore  v.  Jewell,  94  U. 
S.  612,  24  L.  Kd.  2G0.  The  relief  stands  upon 
the  general  principle  applying  to  all  the  vari- 
eties of  relations  In  which  dominion  may  be 
exercised  by  one  person  over  nnothpr.  Smith  v. 
Kay,  7  H.  L.  Cas.  750 ;  Tate  v.  Williamson,  L. 
R.  2  Ch.  61." 

See,  also,  McElwain  v.  Russell,  12  S.  W. 
777,  11  Ky.  Law  Rep.  649;  Talbott  v.  Bed- 
ford, 21  Ky.  Law  Rep.  897,  63  S.  W.  294; 
Koger  v.  Koger,  29  Ky.  Law  Rep.  236,  92  S. 
W.  961;  Smith  v.  Snowden,  96  Ky.  32,  27 
S.  W.  865,  16  Ky.  Law  Rep.  353;  Hoeb  r. 
Maschlnot,  140  Ky.  330,  131  S.  W.  23;  Hall 
V.  Orme,  146  Ky.  467,  142  S.  W.  1077— to  the 
same  effect. 

In  the  Edwards  Case,  suprai  we  farther 
said: 

"Ordinarily,  the  burden  of  proving  actual 
fraud  is  on  the  party  alleging  it;  but  where 
fraud,  from  the  fiduciary  or  conGdential  relation 
of  the  parties,  is  charged,  the  burden  is  on  the 
person  against  whom  the  complaint  is  made,  to 
show  the  fairness  of  the  transaction.  Shack- 
lette  V.  Qoodall,  151  Ky.  20,  151  S.  W.  23." 

This  the  appellant  has  not  done. 
And  in  Bozarth  v.  Banister,  143  Ky.  476. 
136  S.  W.  902,  U  was  further  beld  that  where 


Digitized  by 


Google 


Ky.) 


KETJ.Y  v.  COMMONWEALTH 


249 


tbe  grantee  was  tbe  son-  of  the  grantor,  who 
was  enfeebled  with  age  and  lived  with  him, 
and  had  his  confidence,  only  slight  evidence 
«f  undae  Influence  was  necessary  to  authorize 
tbe  setting  aside  of  a  deed  on  that  ground. 

The  proof  of  undue  influence  in  this  case 
Is  slight;  but,  under  the  law  which  looks 
with  suspicion  upon  deathbed  transfers,  it  Is 
sufBclent  to  support  tbe  finding  of  the  chan- 
cellor. He  knew  the  witnesses,  and  tbe  bur- 
den was  upon  the  appellant  to  show  the  fair- 
ness of  tbe  transaction;  and,  under  that 
salutary  rule  which  requires  this  court  not 
to  disturb  the  finding  of  the  chancellor  where 
tbe  evidence  is  conflicting,  and  the  court  is 
not  convinced  that  the  chancellor  has  erred 
to  the  prejudice  of  the  substantial  rights  of 
the  appellant,  or  has  merely  a  doubt  as  to 
the  correctness  of  his  judgment,  an  affirm- 
ance must  follow.  Byassee  v.  Evans,  143  Ky. 
415, 136  S.  W.  857;  Wathen  v.  Wathen,  149 
Ky.  505,  149  S.  W.  902 ;  Bond  v.  Bond,  150 
Ky.  392,  150  S.  W.  363;  Salmon  v.  Margin, 
156  Ky.  309,  160  S.  W.  1058;  McDowell  v. 
Edwards'  Adm'r,  156  Ky.  475,  161  S.  W.  534. 

Judgment  affirmed  upon  the  original  ap- 
peal and  the  cross-appeal. 


KELLX  V.  COMMONWEALTH. 

(C!ourt  of  Appeals  of  Kentucky.    June  16, 
1915.) 

1.  Cbiminai,  Law  <s=>603  —  Continuance — 
Grounds— Necessity  of  Showing. 

Where  accused  filed  no  affidavit  for  a  con- 
tinuance, but  merely  asked  for  it  without  even 
asttigning  a  reason  therefor,  there  was  no  er- 
ror in  refusing  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1348-1301 ;  Dec.  Dig.  «=» 
603.] 

2.  Cbiuihai.  Law  <S=58C,  1151— AppbaI/— Re- 
view—Discbetion  OF  Court — Continuance. 

An  application  for  continuance  of  a  crimi- 
nal trial  is  addressed  to  the  sound  discretion 
of  the  court,  and  its  denial  will  not  be  revers- 
ed nnlesa  abuse  of  discretion  is  shown. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1811,  3045-3049;  Dec.  Dig. 
€=580,  1151.] 

S.  Criminal  Law   «=>593  —  Continttance — 

Absence  of  Attobnet. 

The  absence  of  one  or  more  attorneys  rep- 
resenting a  defendant  is  not  a  sufficient  ground 
for  a  continuance,  unless  it  clearly  appears  that 
defendant  cannot  have  a  fair  trial  without  the 
presence  of  such  attorney. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1320 ;   Dec.  Dig.  <S=:>593.] 

4.  Cbiminal  Law  €=3593  —  Continuance  — 
Absence  of  Attobnet  —  Sufficienct  or 
Showing. 

There  was  no  abuse  of  discretion  in  deny- 
ing a  continuance  to  a  defendant  represented  by 
three  attorneys  one  of  whom  was  sick,  ^Krhere 
that  attorney  was  taken  sick  11  days  before  the 
trial  and  there  was  no  showing  that  the  facts 
were  such  that  the  other  attorneys  could  not 
have  become  thoroughly  familiar  with  them  be- 
fore the  trial,  or  that  as  a  matter  of  fact  the 
defense  was  in  any  way  prejudiced  by  the  ab- 
sence of  such  attorney. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  §  1320;   Dec  Dig.  «33693.1 


Appeal  from  Circuit  Court,  Madison 
County. 

Lonnle  Kelly  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.    Affirmed. 

G.  Murray  Smith  and  Smith  &  Jett,  all  of 
Richmond,  for  appellant.  James  Garnett, 
Atty.  Gen.,  for  the  Commonwealth. 

HURT,  3.  This  Is  an  appeal  by  the  appel- 
lant, Lonnie  Kelly,  from  the  judgment  of  the 
Madison  circuit  court,  adjudging  him  to  be 
guilty  of  the  crime  of  voluntary  manslaugh- 
ter, and  that  he  be  Imprisoned  for  a  period 
of  not  less  than  ten  years  and  no  more  than 
ten  years  and  one  day,  In  accordance  with 
the  finding  of  the  Jury.  The  bill  of  excep- 
tions does  not  contain  any  of  the  evidence 
beard  upon  tbe  trial,  nor  the  inatructiohs  of 
the  court  to  the  jury,  but  what  purports  to 
be  the  instructions  given  are  copied  into  the 
transcript. 

No  complaint  is  made  of  anything  having 
occurred  upon  the  trial  prejudicial  to  the 
rights  Qif  appellant,  except  the  refusal  of  the 
court  to  grant  him  a  continuance  of  his  case, 
when  it  was  called  for  trial  at  the  time  the 
trial  and  conviction  was  had.  The  ground 
relied  upon  for  reversal  Is  that  the  court 
erred  in  refusing  the  request  for  a  continu- 
ance on  account  of  the  absence  of  one  of  ap- 
pellant's attorneys,  because  of  his  Illness. 

[1]  It  appears  that  the  crime  for  which 
appellant  was  convicted  was  committed  by 
him  about  the  1st  of  April,  1915.  Upon  an 
examining  trial  being  had,  he  was  admitted 
to  bail,  and  discharged  upon  a  bail  bond. 
On  the  6th  day  of  May,  following,  the  grand 
jury  returned  an  Indictment  against  him, 
accusing  him  of  the  crime  of  murder,  when 
he  was  again  admitted  to  ball  to  answer 
the  indictment,  and  was  discharged  from  cus- 
tody upon  a  bail  bond,  and  the  prosecution 
was  set  for  trial  for  the  19th  day  of  May. 
Upon  tbe  19th  day  of  May,  when  the  case 
was  called  for  trial,  at  the  request  of  the 
appellant,  it  was  continued  until  the  2l8t 
day  of  May.  Tbe  case  does  not  seem  to  have 
been  reached,  any  more,  until  tbe  26tb  day 
of  May,  when  It  was  again  called  for  trial, 
and,  the  attorney  for  the  commonwealth  hav- 
ing annotmced  ready  for  trial,  tbe  appellant 
again  moved  the  court  for  a  continuance, 
which  motion  tbe  court  overruled,  and  the 
appellant  excepted.  The  appellant  did  not 
file  an  affidavit  setting  forth  any  grounds 
which  he  relied  upon  for  a  continuance,  and, 
so  far  as  the  record  discloses,  he  contented 
himself  with  asking  for  a  continuance  with- 
out assigning  any  reasons  or  grounds  there- 
for. It  surely  cannot  be  claimed  that  the 
court  was  In  error  In  refusing  a  continuance, 
under  such  circumstances.  The  grounds  for 
a  new  trial  filed  after  the  verdict  and  Judg- 
ment embraced  one  In  which  it  was  claimed 
that  tbe  court  erred  in  refusing  a  continuance 
of  the  case  because  of  the  absence  on  account 
of  Illness  of  tbe  senior  counsel  for  appellant. 
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and  with  the  grounds  for  a  new  trial  was 
filed  the  affidavit  of  the  attorney,  who  stated, 
in  substance,  that  as  one  of  appellant's  at- 
torneys he  assisted  in  the  defense  of  him 
upon  the  examining  trial,  and  had  devoted 
himself  to  hunting  up  the  evidence  in  the 
case  and  Interrogating  the  witnesses,  and 
had  acquainted  himself  with  all  facts  and 
details  of  the  case;  that  the  other  attorneys 
for  appellant  were  not  so  famlUar  with  the 
details  of  the  case  or  the  witnesses  as  the 
absent  attorney,  who  practically  had  the  ex- 
clusive charge  of  the  case  in  its  preparation 
for  trial;  and  that  appellant  did  not  have, 
nor  could  have  had,  the  facts  of  his  defense 
as  fully  and  fairly  presented  to  the  Jury, 
without  the  presence  of  the  absent  attorney ; 
that  said  attorney  was  taken  ill  on  the  15tb 
day  of  May,  and  had  continued  lU  to  such  an 
extent  that  he  was  totally  unable  to  give  the 
case  any  attention,  or  to  be  present  at  the 
trlaL  The  affidavit  further  states  that  the 
case  was  continued  from  the  19th  to  the  26th, 
Instead  of  the  21st,  as  appears  from  the  tran- 
script. The  affidavit  further  discloses  that 
appellant  had  two  otbet  attorneys  engaged 
for  his  defense,  who  were  present  and  repre- 
sented him  upon  his  trial. 

[2, 3]  An  application  for  a  continuance  is 
a  matter  addressed  to  the  sound  discretion 
of  the  court,  and,  unless  it  can  be  shown 
that  the  court  abused  its  discretion  In  deny- 
ing the  application  for  a  continuance,  the 
action  of  the  court  will  not  be  interfered 
with.  In  the  cases  of  Stephens  v.  Comtb.,  0 
8.  W.  456,  9  Ky.  Law  Rep.  742;  Brown  ▼. 
Comth.,  7  Ky.  Law  Rep.  451 ;  Ckwk  v.  Oomth., 
114  Ky.  586,  71  S.  W.  522,  24  Ky.  Law  Rep. 
1409;  Howerton  ▼.  Comth.,  129  Ky.  482,  112 
S.  W.  606,  38  Ky.  Law  Rep.  1008 ;  Shepherd 
V.  Comtb.,  82  S.  W.  378,  26  Ky.  Law  Rep. 
898 ;  Moore  v.  Comth.,  81  S.  W.  669,  26  Ky. 
Law  Rep.  856;  Kennedy  v.  Comth.,  108  S. 
W.  891,  32  Ky.  Law  Rep.  1381 ;  Watkins  v. 
Comth.,  149  Ky.  26,  147  S.  W.  947 ;  and  Cau- 
dill  V.  Oomth.,  156  Ky.  678,  169  S.  W.  1149 ; 
and  in  the  case  of  ToUiver  y.  Comth.,  176  S. 
W.  1190,  decided  at  the  pres^it  term  of  this 
court — it  was  held,  that  the  absence  of  one 
or  more  attorneys,  representing  a  defendant, 
is  not  a  sufficient  ground  for  a  continuance, 
unless  it  is  made  clearly  to  appear  that  be 
cannot  have  a  fair  trial  without  the  presence 
of  such  attorney  or  attorneys,  and  especially 
so  where  he  is  represented  by  other  attor- 
neys, who  are  present.  There  is  no  doubt 
that  there  are  many  cases,  where,  on  ac- 
count of  the  nature  of  the  issues  and  the 
number  of  witnesses,  and  the  particular 
facts,  which  many  of  them  are  expected  to 
prove,  are  of  such  a  nature,  and  the  party 
has  an  attorney  who  has  given  the  matters 
his  special  attention,  and  it  would  require 
much  time  and  attention  for  another  to  be- 
come acquainted  with  these  things,  the  pres- 
ence of  the  attorney  who  has  made  the  in- 
vestigations and  has  the  knowledge  of  the 


various  phases  of  the  evidence  and  the  ra- 
rious  witnesses  is  indispensable  to  the  party 
In  making  a  fair  presentation  of  his  case, 
while  there  are  many  other  cases,  In  which 
the  issues  ate  few  and  without  complica- 
tion, and  the  witnesses  few,  and  the  various 
facts  of  the  case  are  such  that  an  attorney 
may  readily  grasp  all  the  knowledge  of  the 
facts  and  witnesses  necessary  to  fully'  pre- 
sent the  case. 

[4]  It  Is  manifest,  then,  that  as  to  wheth- 
er or  not  a  defendant  is  entitled  to  a  con- 
tinuance, because  of  the  absence  of  an  attor- 
ney, who  is  prevented  by  illness  from  ap- 
pearing. Is  a  matter  within  the  sound  dis- 
cretion of  the  trial  court,  which  it  must  ex- 
ercise upon  the  showing  of  the  facts  present- 
ed to  It,  when  the  continuance  is  sought. 
The  defendant  who  feels  that  his  rights  can- 
not be  properly  taken  care  of  without  the 
presence  of  some  absent  attorney,  and  who 
fails  to  lay  before  the  court  the  facts  show- 
ing the  necessity  for  the  presence  of  the  at- 
torney at  the  time  the  trial  is  entered  upon, 
and  takes  his  chances,  and  then  after  he  los- 
es, cannot  ask  the  court  to  give  him  a  new 
trial  and  another  chance  because  of  the  ab- 
sence of  such  attorney.  As  above  stated,  the 
record  fails  to  show  that  at  the  time  he  ask- 
ed the  continuance  he  assigned  any  reason 
for  so  doing.  It  appearing  that  appellant 
had  the  assistance  of  two  attorneys  upon  the 
trial,  and  there  being  an  absence  of  any 
showing  that  his  case  was  not  skillfully  de- 
fended, or  that  the  result  of  the  trial  would 
have  been  otherwise  if  the  absent  attorney 
bad  been  present,  or  that  any  fact  was  not 
proven  for  him  which  could  liave  been  prov- 
en, or  that  he  did  not  get  the  full  benefits  of 
the  laws,  indicates  that  he  was  skillfully 
represented  upon  his  trial  The  appellant 
was  not  in  custody,  and  was  free  to  give  his 
case  the  utmost  attention.  The  attorney  be- 
came sick  on  the  15th,  before  the  case  was 
called  for  trial  on  the  19th,  and  appellant 
does  not  show  that  he  was  unacquainted 
with  the  illness  of  the  attorney,  or  was  tak- 
en by  surprise  by  his  absence,  neither  then 
nor  upon  the  calling  of  the  case  on  the  26tb. 
There  was  no  showing  that  the"  case  was 
one  with  which  his  other  two  attorneys  were 
not  sufficiently  acquainted  to  properly  care 
for  his  rights,  and,  if  they  were  not,  it  does 
not  appear  that  it  was  of  such  a  character 
that  an  investigation  made,  in  a  short  time, 
would  not  have  fully  acquainted  them  with 
it.  If  the  appellant  or  his  attorneys  pres- 
ent felt  that  they  were  not  sufficiently  ac- 
quainted with  the  case  to  try  it,  it  cannot  be 
assumed  that,  if  they  had  made  a  showing 
of  the  fact  to  the  court,  it  would  not  have 
given  them  a  reasonable  opportunity  to  do 
so. 

It  does  not  appear  that  the  court  abused 
its  discretion  in  refusing  the  continuance, 
and  the  Judgment  Is  therefore  afDrmed. 
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CliARK  T.   COMMONWBAIiTH. 
(Court  oC  Appeals  of  Kentucky.    June  16, 1915.) 

1.  isdictlfent  ahd   infoematioit   <8=»110— 
Stjificiency. 

An  indictment,  averring  that  accDsed  did 
willfully  and  feloniously  have  carnal  knowledge 
of  &  female  less  than  16  years  of  age  is  sufficient 
to  charge  the  offense  denounced  by  Ky.  St.  i 
1165,  though  not  using  the  term  '^nolawfally" 
as  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
ud  Information,  Cent  Dig.  i§  289-294;  Dec. 
Dig.  «=3llO.] 

2.  Bapb  «=>5^— Statutobt  Bafb— Kviderob 
— ScnmciKNOT. 

In  a  prosecution  for  carnally  knowing  a 
female  under  the  age  of  16,  evidence  held  insuf- 
ficient to  show  that  she  was  under  16  years 
of  age. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  71-74,  76;   Dec.  Dig.  <8=>52.] 

3.  GBDniTAt,  Law  <s=>673— Recbption  o»  Bvi- 

DENCB— ADMOSITIOK    A8    TO    PDBPOSK. 

While  witnesses  to  accused's  good  charac- 
ter can  be  cross-examined  as  to  whether  they 
bad  ever  heard  him  charged  with  various  offens- 
es, such  questions  .are  admissible  only  to  test 
the  knowledge  of  the  witnesses  as  to  the  general 
reputatJoB  of  acciued,  and  should  not  be  allowed 
without  an  apnropriate  admonition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  §{  1597,  187^-1876 ;  Dec,  Dig. 
c8=673.] 

Appeal  from  Circuit  Court,  Christian 
Cooutj. 

E.  W.  Clark  was  convicted  of  crime,  and 
he  appeals.    Reversed  and  remanded. 

0.  H.  Bush  and  Jno.  Feland,  both  of  Eop- 
klnsville,  for  appellant  James  Oarnett, 
Atty.  Oen.,  and  Chaa.  Morris,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

TURNER,  J.  Appellant  was  indicted  in 
the  Christian  circuit  court  charged  with  car- 
nally knowing  a  female  less  than  the  age  of 
16  years,  under  the  provisions  of  section  1155 
of  the'  Kentucky  Statutes.  Upon  his  trial  he 
was  found  guilty  and  sentenced  to  confine- 
ment in  the  penitentiary  for  not  less  than 
10  nor  more  than  20  years,  and  he  has  ap- 
pealed. 

Four  grounds  for  reversal  are  relied  upon: 
First,  that  the  indictment  was  defective ;  sec- 
ond, that  the  verdict  was  flagrantly  against 
the  evidence,  and  there  was  not  sufficient 
evidence  to  support  it;  third,  that  incompe- 
tent evidence  was  permitted  to  go  to  the 
Jury ;  and,  fourth,  the  improper  conduct  and 
argument  of  the  commonwealth's  attorney. 

[1]  The  sufficiency  of  the  indictment  is 
attacked  because  it  fails  to  charge  in  the 
langnage  of  the  statute  that  appellant  nn- 
lawfnlly  bad  carnal  knowledge  of  Alberta 
Mitchell.  The  indictment,  however,  did 
charge  that  he  did  willfully  and  feloniously 
have  such  carnal  knowledge;  and  that  the 
failure  to  use  the  word  "unlawfully"  in  such 
an  indictment  is  not  fatal  to  its  sufficiency 
upon  demurrer  is  no  longer  an  open  question 
In  this  state.    Greer  v.  Commonwealth,  164 


Ky.  896,  175  S.  W.  665;  Overstreet  v.  Com- 
monwealth, 147  Ky.  471,  144  S.  W.  75L 

[2]  Whether  the  evidence  is  sufficient  to 
support  the  verdict  must  be  subdivided  and 
considered  in  two  asi>ect8:  First,  does  it  snf- 
flciently  show  the  existence  of  improper  rela- 
tions between  appellant  and  Alberta  Mitch- 
ell; and,  second,  if  so,  does  it  sufficiently 
show  that  at  any  time  when  such  relation 
was  sustained  she  was  under  the  age  of  16 
years? 

The  positive  evidence  of  the  prosecuting 
witness,  Alberta  Mitchell,  is  that  in  Decem- 
ber, 1913,  or  January,  1914,  the  defendant 
for  the  first  time  had  sexual  intercourse  with 
her,  and  that  such  relations  continued  be- 
tween them  until  about  February,  1915.  The 
testimony  of  the  defendant  is  equally  positive 
that  he  at  no  time  had  any  such  relations 
with  Alberta  Mitchell;  but,  without  g<tog 
into  detail  on  this  question  of  fact,  it  Is  suf- 
ficient to  say  that  numerous  drcumstances 
and  occurrences  shown  by  the  record  corrob- 
orate the  statements  of  the  prosecuting  wit- 
ness and  point  almost  unerringly  to  the  ex- 
istence of  such  relations  between  them  dur- 
ing the  period  named.  There  can  be  no 
doubt  that  the  Jury  was  authorized  upon  this 
issue  to  find  from  the  evidence  the  illicit  re- 
lationship between  the  parties. 

But  whether  the  girl  was  at  the  time  of 
any  such  intercourse  under  16  years  of  age  is 
a  much  more  serious  question,  and  necessi- 
tates an  examination  in  detail  of  the  evi- 
dence. The  whole  evidence  tor  the  commcm- 
wealth  on  this  issue  is  given  by  the  mother 
of  the  girl,  the  girl  herself,  and  her  next  old- 
er brother,  EU  Mitchell.  The  evidence  of 
the  mother  is  that  Alberta  Mitchell  was  bom 
on  the  25th  of  March,  1898 ;  but  m  her  cross- 
examination  the  family  Bible  was  produced, 
which  showed  the  date  of  her  marriage  to 
William  Henry  Mitchell  to  be  July  the  21st, 
1889,  and  the  dates  of  the  birth  of  their  five 
children  as  follows: 

Mary  Kmma  MitchelL  Oct  25th,  1890. 
Katie  Pansy  Mitchell,  Dee.  3rd.  1892. 
Eli  Duffy  Mitdaell.  AprU  5th,  1895. 
Alberta  MitcheU,  March  26th,  1897. 
Jessie  Mitchell,  March  8rd,  1899. 

She  states  that  the  entries  in  the  Bible  as 
to  the  dates  of  birth  of  the  first  three  dUl- 
dren  were  placed  therein  by  her  and  are  cor- 
rect, but  that  the  entries  as  to  Alberta  and 
Jessie  were  placed  therein  by  some  other 
member  of  the  family  and  are  incorrect; 
she  states  that  Alberta  entered  school  in 
September,  1904,  when  she  was  six  years 
old,  and  tliat  she  had  never  discovered  the 
mistake  in  the  entry  as  to  her  age  until  a 
short  time  before  the  trial.  She  admitted  on 
cross-examination  that  in  April,  1913,  she 
signed  a  report  to  the  school  census  taker 
stating  that  Alberta  was  16  years  of  age, 
and  admitted  that  In  April,  1914,  she  signed 
a  report  to  the  census  taker,  which  recited 
that  Alberta  was  17  years  old  Mardh  25tk, 
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and  Jessie  16  years  old  Marcb  3d.  These  i 
reports  agree  with  the  entries  in  the  Bible, 
and  the  census  taker  testifies  that  In  1913 
be  called  on  Mrs.  Mitchell  and  got  these 
dates  from  ]ier  after  an  examination  by  her 
of  the  family  Bible. 

Alberta  Mitchell  testified  In  the  lower 
court  on  the  26th  of  March,  1915,  and  on 
her  main  examination  by  the  attorneys  for 
the  commonwealth  she  was  asked  nothing 
about  her  age,  but  on  her  cross-examination 
she  testified  as  follows: 

"Q.  Miss  Alberta,  you  were  18  years  old  yes- 
terday, weren't  you?  A.  No,  sir.  Q.  Haven't 
you  frequently  said  that  you  were  born  the  2uth 
of  March,  1897?  A.  Yes,  sir;  I  have  said  it, 
I  thought  at  the  time  I  would  be  18  yesterday. 
Q.  You  have  always  said  it  up  until  after  you 
got  out  this  warrant,  haven't  you?  A.  Yes,  sir. 
Q.  But  since  you  got  out  this  warrant  against 
Capt.  Clark  you  have  changed,  and  now  state 
that  you  were  l>orn  the  2uth  of  March,  1888. 
That  is  a  fact?    A.  Yes,  sir." 

On  her  redirect  examination,  In  response 
to  questions  from  the  attorney  for  the  com- 
monwealth, she  also  stated: 

"Q.  I  believe  you  do  say  that  you  said  all  the 
time  until  this  matter  came  up  that  you  were 
born  on  the  25th  of  March,  1807?  A.  Yes,  sir. 
Q.  When  did  you  first  learn  that  you  were  born 
o  year  later  than  that?  A.  Well,  when  we  went 
down  to'  swear  out  the  worrant,  and  when 
we  went  back  home  we  were  talking  about  it 
and  discussing  the  age,  and  mama  told  me  X 
wouldn't  be  but  17  this  month,  and  that  is  the 
first  time  I  knew  anything  about  it.  C^.  The  fact 
is,  you  put  facts  in  that  warrant  which,  if  you 
had  been  correct  about  it,  would  show  that  you 
were  born  the  25th  of  March,  1S07?  A.  Yea, 
sir.  Q.  But  when  you  went  back,  and  your 
mother  was  discus-sin*;  it  in  your  family;  your 
mother  told  you  right  then  that  you  were  a 
year  mistaken?  A.  Yes,  sir.  Q.  And  this  is  the 
first  information  you  had  of  that?    A.  Yes,  sir." 

The  brother.  Ell  Mitchell,  on  bis  main  ex- 
amination testified  as  follows: 

"Q.  Do  you  know  what  her  date  of  birth  is? 
A.  March  25,  1898,  is  correct.  Q.  Do  you  know 
who  wrote  these  two  last  names,  'Alberta  Mitch- 
ell,' and  'Jessie  Mitchell'?  A.  I  am  not  positive, 
but  I  think  it  was  my  sister.  Q.  I  wish  you 
would  explain  what  you  know  about  those  two 
dates,  and  when  they  were  written?  A.  I  think 
when  my  sister  was  married,  my  sister  next  to 
me,  said  she  would  put  the  marriages  in  the 
book.  *  *  *  Q.  Tell  what  yon  know  yourself 
about  these  two  last  ones?  A.  This  name.  Al- 
berta Mitchell,  was  in  ink,  and  that  was  all,  and 
Jessie  Mitchell  was  in  ink,  and  I  saw  some  time 
ago  the  date  '1S97'  put  in  with  pencil,  and  the 
date  '1899'  put  in  with  pencil,  and  I  erased  it 
and  wrote  it  with  ink.  Q.  Was  it  1898  or  1897? 
A.  It  was  1897,  that  pencil.  Q.  And  you  erased 
the  pencil  marks  and  put  it  in  ink  yourself?  A. 
yes,  sir.  Q.  Why  did  you  do  that?  A.  I  don't 
know  exactly  why  I  did  it,  but  it  was  written 
with  a  pencil  and  I  thought  that  was  correct, 
and  I  put  it  in  ink.  Q.  You  thought  that  it  was 
correct,  and  you  put  it  In  ink?  A.  Yes,  sir.  Q. 
Did  you  write  the  two  dates  there,  of  Jessie's 
and  Alberta's  birth?  A.  Yes,  sir.  Q.  March 
25,  1897,  and  March  3,  1899?  A.  That  1899, 
March  3  was  already  there." 

And  on  bis  cross-examination  be  testified 
as  follows: 

"Q.  When  did  you  first  find  out  that  she  was 
born  March  25,  1808?  A.  I  found  it  out  direct- 
ly after  the  indictment  was  sworn  out  for  Mr. 
Clark.    Q.  That  was  this  court?    A.  Yes,  sir. 


Q.  Ton  never  knew  before  this  court  that  she 
was  born  on  the  2Sth  of  March,  1808?  A.  No, 
sir.  Q.  When  did  you  think  she  was  bom  be- 
fore that?  A.  1897.  Q.  And  yon  say  you  wrote 
it  there  in  that  book?  A.  Yes,  sir.  Q.  You 
made  those  figures?  A,  Yes,  sir.  Q.  But  before 
you  put  it  uere,  '1897'  in  ink,  you  found  it 
there,  '1897*  in  pencil?    A.  Yes,  sir." 

This  was  all  the  evidence  Introduced  by 
the  commonwealth  bearing  upon  the  question 
of  the  girl's  age,  and  It  will  be  observed  that 
the  statements  of  Alfcerta  Mitchell  and  Eli 
Mitchell  on  this  question  amounted  to  notb- 
Ing  more  than  that  they  had  information 
from  their  mother,  after  this  prosecution  bad 
begun,  that  Alberta  Mitcbell  was  t>om  on 
the  25tb  of  March,  1898,  although  they  bad 
each  always  believed  previously  that  she  bad 
been  bom  on  the  25tb  of  March,  1897.  So 
that  as  a  matter  of  fact  the  only  evidence 
that  the  girl  was  born  on  the  25tb  of  March, 
1898,  Is  that  of  her  mother,  and  ber  state- 
ment is  greatly  weakened  by  ber  own  admis- 
sion that  in  April,  1913,  and  April,  1914,  she 
signed  and  gave  to  the  census  enumerator 
written  statements  showing  Alberta's  age  to 
be  one  year  older  than  she  now  claims. 

As  opposed  to  this  evidence  of  the  mother, 
thus  weakened,  we  have:  First  The  record 
in  the  family  Bible.  Second.  That  the  daugh- 
ter and  her  older  brother  had  always  been 
under  the  Impression  that  she  was  born  on 
the  25th  of  March,  1897,  untU  after  this  pros- 
ecution was  begun,  when  they  were  for  the 
first  time  told  differently  by  their  mother. 
Third.  We  have  the  school  record  showing 
that  Alberta  started  to  school  in  September, 
1903,  and  that  she  was  then  six  years  of 
age ;  in  fact,  nnder  the  law,  if  she  had  been 
born  when  her  mother  now  says  she  was, 
she  would  not  liave  been  then  of  school  age, 
and  would  not  bave  been  entitled  to  enter 
school  at  that  time.  Fourth.  The  school  rec- 
ord from  1903  down  to  1914  corresponds  with 
the  age  given  in  the  family  Bible,  and  it  is 
clearly  shown  as  to  the  years  1913  and  1914 
that  the  census  enumerator's  record  was 
made  from  and  based  upon  the  written 
statement  of  Mrs.  Mitchell  herself  as  t» 
the  age  of  the  child.  Fifth.  We  have  the 
evidence  of  two  unimpeached  witnesses  that 
on  the  11th  of  Februhry,  1915,  when  they,  as 
the  members  of  a  committee  from  a  lodge, 
went  to  the  Mitchell  home  and  got  a  written 
statement  from  Alberta,  which  is  in  evi- 
dence, that  the  mother  then  and  there  told 
them  that  the  girl  was  then  17  years  of  age, 
and  would  be  18  in  the  following  Marcli. 
Sixth.  We  have  the  significant  fact  that  on 
the  13th  of  February,  1913,  Alberta  Mitchell, 
then  believing  that  she  was  bom  on  the  25Ui 
of  March,  1897,  swore  out  a  warrant  before 
the  police  court,  wherein  she  charged  appel- 
lant with  having  carnal  knovtrledge  of  her  in 
February,  1913,  which  was  one  month  before 
she  would  become  10  years  of  age,  as  she 
then  believed ;  whereas  on  the  trial  of  this 
case  she  testified  that  she  never  met  Clark 
until  October  or  November,  1913,  and  that  no 
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illicit  relations  existed  between  tbem  until 
December,  1913,  or  January,  1914.  It  wUl 
be  observed  tbat  In  her  affidavit  of  the  IStb  of 
February,  1915,  she  fixed  tbe  date  of  her  first 
UUdt  relaUon  with  Clark  as  February.  1913, 
while  on  the  trial  in  tbe  circuit  court,  some 
six  weeks  later,  sbe  fixed  tbe  date  some  10  or 
11  months  afterwards,  having  been  Informed 
In  the  meantime  by  her  mother  that  she  had 
been  mistaken  one  year  in  her  age. 

It  may  not  be  out  of  place  to  say.  In  addi- 
UoD  to  all  of  this,  that  neither  the  father, 
tbe  youngest  son,  nor  either  of  tbe  older 
sisters  testified  In  this  case,  although  one  of 
the  latter  Is  shown  by  the  evidence  to  have 
ortginally  placed  in  the  family  Bible  the  en- 
tries of  tbe  date  of  birth  of  Alberta  Mitch- 
ell and  Jessie  Mitchell,  and  was  within  the 
Jurisdiction  of  the  court,  as  was  Jessie. 

The  unsupported  statement  of  the  mother, 
when  contradicted  by  these  records,  part  of 
whlcb  at  least  were  based  upon  her  own  writ- 
ten statements,  and  by  all  the  facts  and  clr- 
cnnistances  in  evidence  in  this  case,  will  not 
be  deemed  sufficient  to  support  tbe  verdict 
Not  only  Is  the  verdict  flagrantly  against  the 
evidence  on  this  vital  point,  but,  as  we  see 
it,  tbe  overwhelming  evidence  that  the  girl 
was  bom  on  the  25th  of  March,  1897,  de- 
stroys the  statement  of  tbe  mother  to  tbe  con- 
trary, and  leaves  no  sufficient  evidence  to  up- 
bold  tbe  verdict    It  is  not  Improbable  tbat 
tbe  Jury  was  so  impressed  with  the  enormity 
of  appellant's  offense,  whatever  the  girl's  age 
may  have  been,  that  it  did  not  give  proper 
consideration  to  the  evidence  on  this  essen- 
tial point;    In  fact  It  is  apparent  that  they 
absolutely  Ignored  it  for  tbat  or  some  other 
reason.    From  a  moral  standpoint  nothing  Is 
to  be  said  in  extenuation  of  appellant's  con- 
duct;   Irrespective  of  the  girl's  age.  It  has 
been  reprehensible  in  the  extreme,  according 
to  the  weight  of  the  evidence.    But  one  in- 
dispensable element  In  bis  guilt  under  this 
charge  Is  that  the  girl  must  have  been,  at  the 
time  of  tbe  carnal  knowledge,  "under  tbe  age 
of  16  years."    We  have  reluctantly  reached 
the  conclusion,  after  a  careful  analysis  of  the 
evidence,    that  It  Is   not   sufficient,   on   this 
vital  point,  to  sustain  the  verdict    No  un- 
prejudiced and  earnest  seeker  for  the  truth 
can  read  and  digest  the  evidence  and  reach 
a  diflterent  conclusion. 

[3]  After  the  defendant  bad  introduced 
evidence  to  show  his  good  character,  the 
commonwealth  on  cross-examination,  over 
tbe  objection  of  the  defendant,  was  permit- 
ted to  ask  some  of  the  witnesses  If  they  had 
ever  beard  of  Clark  being  charged  with  mis- 
appropriation of  the  funds  of  the  military 
company  to  whlcb  he  belonged;  whether 
they  had  ever  heard  of  bis  being  charged 
with  failing  to  pay  over  delinquent  tax  mon- 
ey that  be  had  collected ;  whether  they  had 
ever  beard  about  his  being  charged  with 
breaking  Into  a  store ;  and  whether  they  had 
ever  heard   of  his  being  charged  with  Im- 


moral conduct  with  other  girls.  The  court 
overruled  the  defendant's  objection  to  this 
Une  of  testimony,  and  permitted  the  same  to 
go  to  the  Jury  without  any  admonlticm  what- 
soever as  to  the  purpose  for  which  it  was 
admitted.  In  the  case  of  McCreary  v.  Com- 
monwealth, 158  Ky.  612,  166  S.  W.  981,  the 
precise  question  presented  was  lnv<flved,  and 
this  court,  in  passing  upon  it  said: 

"Tbe  introduction  of  such  evidence  should  be 
accompanied  by  an  admonition  from  the  court 
tbat  it  is  only  competent  for  the  purpose  of  test- 
ing tbe  knowledge  or  information  of  the  witness 
as  to  the  general  reputation  of  the  defendant, 
and  is  in  no  sense  to  be  construed  by  the  jury 
as  substantive  evidence  of  tbe  defendant's  guilt 
of  the  charge  Involved." 

It  Is  apparent  from  tbat  case  the  actl<»  of 
the  lower  court  In  not  giving  tbe  admonition 
was  erroneous. 

It  is  unnecessary  for  us  to  pass  upon  the 
all^^  improper  conduct  of  the  attorney  for 
tbe  commonwealth,  as  the  same  complaint 
may  not  arise  upon  another  trial. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, with  directions  to  grant  appellant  a 
new  trial,  and  for  further  proceedings  con- 
sistent herewith. 


JOINER  V.  PRXOR. 
(Court  of  Appeals  of  Kentucky.    June  18, 1916.) 
Affeai.  and  Ebbob  «=»1002  —  Review  — 

FiNDlNO. 

The  finding  of  a  Jury  based  on  conflicting 
evidence  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3935-3937 ;  Dee.  Dig.  «=> 
1002.] 

Appeal  from  Circuit  Court  Trigg  County. 

Action  by  Thomas  tl.  Joiner  against  Charles 
Pryor.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Robert  Crenshaw,  of  Cadiz,  for  appellant 
Max  Hanberry,  of  Cadiz,  for  appellee. 

CLAY,  C.  Plaintiff,  Thomas  H.  Joiner, 
brought  this  action  against  defendant  Charles 
Pryor,  to  recover  a  small  strip  of  laud,  lying 
between  what  plaintiff  claims  is  the  true 
line  dividing  his  land  from  that  of  the  de- 
fendant and  a  line  run  by  tbe  county  pro- 
cessioners.  From  a  verdict  and  Judgment  in 
favor  of  the  defendant,  plaintiff  appeals. 

Plaintiff,  Thomas  H.  Joiner,  and  his  broth- 
er, Nathan  Joiner,  were  the  joint  owners  of 
the  two  tracts  of  land  now  owned  by  plain- 
tiff and  defendant  In  the  year  1886  the 
land  was  partitioned  between  plaintiff  and 
his  brother.  Defendant  now  owns  that  por- 
tion of  the  tract  formerly  owned  by  plaln- 
tifTs  brother.  The  case  turns  on  the  proper 
location  of  the  dividing  line  between  the  two 
tracts.  That  line  begins  In  the  center  of  the 
Lafayette  and  Canton  road  at  a  stake  stand- 
ing S.  2Mi  W.  1  pole  from  a  persimmon  tree 
and  small  black  oak  pointers,  and  runs  N. 
2^    E.   116  poles  to  a   stake  in  the  north 
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boundary  line  of  the  125  acres,  and  standing 
N.  46  W.  14  links  from  a  black  gam  pointer 
marked  "T.  &  J."  The  evidence  for  plaintiff 
la  to  the  effect  that  the  i>er8lmmon  and  black 
oak  trees  near  the  sonth  line  of  the  snrvey 
are  still  standing,  and  that  the  gum  tree 
near  the  north  line  is  also  still  standing,  and 
if  the  dividing  line  be  surveyed  according  to 
these  established  comers,  the  line  Is  located 
as  claimed  by  plaintiff.  On  the  other  band, 
defendant's  evidence  tends  to  show  that  the 
trees  now  standing  are  not  the  trees  called 
for  in  the  partition  deeds,  and  that  it  the 
land  be  surveyed  according  to  the  calls  and 
distances,  the  dividing  line  was  located  where 
the  processloners  placed  It.  The  trial  court 
told  the  Jury,  in  substance,  to  find  for  the 
plaintiff  if  they  believed  from  the  evidence 
that  the  persimmon  and  black  oak  near  the 
south  line  of  the  survey  and  the  gum  tree 
near  the  north  line  were  the  true  natural  ob- 
jects or  monuments  referred  to  In  the  parti- 
tion deeds.  On  the  other  hand,  he  Instructed 
the  Jury  that  If  they  did  not  believe  that 
these  trees  were  the  true  natural  objects  or 
monuments  called  for,  they  should  find  for 
the  defendant  It  is  not  insisted  that  the  in- 
structions are  wrong,  but  that  the  jury  dis- 
regarded the  instructions.  To  so  hold,  we 
would  have  to  say  that  the  evidence  conclu- 
sively shbws  that  the  trees  called  for  in  the 
partition  deeds  are  still  standing.  This  we 
cannot  do,  in  view  of  the  conflicting  evidence, 
making  the  question  peculiarly  one  for  the 
Jury. 

We  find  in  the  record  no  error  prejudicial 
to  the  substantial  rights  of  plaintiff. 

Judgment  affirmed. 


INTBBSTATB  BUSINESS  MEN'S  ACCI- 
DENT ASS'N,  or  DES  MOINES, 
IOWA,  V.  ATKINSON. 

(Court  of  Appeals  of  Kentucky.     June  18. 
191B.) 

1.  irsdbancb   ^=7465 — aocioint  iltbitkarob 
— Irsanitt  of  Instibed. 

A  clause  in  an  accident  insurance  policy 
providing  that  the  insurer  shall  not  be  liable 
for  injuries  sustained  while  the  insured  is  in- 
sane or  not  in  full  possession  and  normal  exer- 
cise of  all  his  faculties  suspends  the  policy  as 
to  all  losses,  not  merely  those  resulting  from 
the  acts  of  insured  during  the  time  he  is  in- 
sane, and  bars  recovery  on  the  policy  where  the 
insured  committed  suicide  at  a  time  when  he 
was  so  insane  as  not  to  understand  the  nature 
of  his  act. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent  Dig.  i  1185;  Dec.  Dig.  <8=>465.] 

2.  INSTTKANCE    «=»451— ACOIDBRT    INSUBANOE 

— Inbanitt  of  Insubeo. 

A  clause  in  an  accident  insurance  policy 
suspending  the  policy  during  the  time  the  in- 
sured is  insane  is  reasonable,  not  forbidden  by 
law,  and  not  contrary  to  public  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1171,  1172;   Dec.  Dig.  <8=>451.] 


3.  Insubakcb  «=9465— Accident  Inbcbaitck 
— iNSANixr  or  Insubbd. 

A  clause  in  an  accident  insurance  policy 
suspending  the  policy  during  the  time  insured 
is  insane  differs  substantially,  not  merely  ver- 
bally, from  the  ordinary  clause  exempting  the 
company  from  liability  for  suicide  while  the 
insured  was  Insane,  and  which  does  not  relieve 
the  insurer  from  liability  where  the  insured  was 
80  insane  as  not  to  understand  the  nature  of  his 
act 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1185;   Dec.  Dig.  «=>465.] 

4.  INSUBANCB  ®=>146 — CoNSTBUCnOIl  OF  POI,- 

iciE»— Unambiotjous  Provision. 

While  an  insurance  iiolicy  is  to  be  con- 
strued moat  strongly  against  the  Insurer  wher- 
ever there  are  two  constructions  possible,  a 
plain,  easily  understood  clause  exempting  the 
company  from  liability  under  certain  condTtiona 
cannot  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  SIO;   Dec.  Dig.  «s»146.] 

B.  Insdbance  «s»4ei— Aocidbht  IsauuAxcm 

— CONSTBUOTION   OF  POLICT. 

Where  an  accident  insurance  policy  pro- 
vided that  there  should  be  no  liability  for  inju- 
ries received  by  the  insured  while  he  was  insane, 
while  he  was  not  in  full  possession  of  his  fac- 
ulties, or  while  he  was  engaged  in  any  act  in 
violation  of  law  or  ordinance,  the  fact  that  the 
third  clause  relates  to  acts  of  the  insured  does 
not  require  the  first  two  to  be  construed  to  ap- 
ply only  to  acts  of  the  insured  so  as  not  to  be 
effective  where  the  insured  committed  suicide 
while  so  insane  as  not  to  understand  the  nature 
of  his  act. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1171,  1172;  Dee.  Dig.  <8=»451.] 

Miller,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  Mary  Oore  Atkinson  against 
the  Interstate  Business  Men's  Accident  Asso- 
ciation, of  Des  Moines,  Iowa.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Re- 
versed, with  directions  to  dismiss  the  peti- 
tion. 

B.  M.  Haines  and  Dnnshee  ft  Haines,  all 
of  Dee  Moines,  Iowa,  and  Dallam,  Farnsley 
&  Means,  of  Louisville,  for  appellant  John 
A.  Fulton,  N.  W.  Halstead,  J.  S.  Kelley,  E.  N. 
Fulton,  and  O.  S.  Fulton,  all  of  Bardstown, 
for  appellee. 

CARROLL,  J.  The  appellant,  the  Inter- 
state Business  Men's  Accident  Association,  of 
Dee  Moines,  Iowa,  is  an  Iowa  corporation, 
licensed  to  do  an  accident  insurance  business 
in  Kentucky.  For  brevity  It  will  be  called 
the  Association,  In  this  opinion. 

On  April  10, 1913,  the  Association  Issued  a 
certificate  of  memberstilp  to  Allen  R.  Atkin- 
son, whereby  it  agreed  to  pay  the  appellee, 
Maiy  Gore  Atkinson,  wife  of  Allen  B.  At- 
kinson, the  sum  of  $5,000  In  the  event  Allen 
R.  Atkinson  should  lose  his  life  on  account 
of  bodily  Injuries  sustained  by  him  while  en- 
gaged In  the  occupation  of  a  court  reporter, 
and  effected  directly  and  Independently  of 
any  other  contributory,  concurring,  or  inter- 
vening cause,  by  external,  violent,  and  acci- 
dental means.  This  action  was  instituted  to 
recover  upon  the  policy ;  and,  after  narrating 
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tbe  above  ta.cta,  the  peaUon,  in  order  to  raise 
all  the  questions  upon  demurrer,  also  set 
fortb  the  provision  of  the  certificate  of  In- 
garance  relating  to  excepted  riste,  namely: 
"The  assodation  shall  not  be  liable  for  the 
pajment  of  any  sum  whatsoever  if  such  injury 
be  sustained  at  a  time  when  the  member  is: 
(1)  Insane;  (Z)  not  in  the  present  full  posses- 
tiOD  and  normal  exercise  of  all  his  faculties; 
(3)  engaging  in  any  act  in  violation  of  any 
law  or  ordinance." 

The  petition  further  alleged  that  on  Feb- 
ruary 2,  1914,  Allen  R.  Atkinson  lost  his  life 
oa  acconnt  of  bodily  Injuries  sustained  by 
him  from  external,  violent,  and  accidental 
means;  that  said  injuries  resulted  in  the 
Immediate  and  Instantaneous  death  of  Allen 
B.  Atkinson;  that  Allen  R.  Atkinson  shot 
himsdf  through  the  heart  with  an  army 
rifle,  and  "at  the  time  of  said  shooting  and 
death  he  was  so  Insane,  and  his  mind  was  so 
unbalanced,  and  bis  reason  so  Impaired,  that 
he  was  not  able  to  understand  the  nature  or 
the  character  of  the  act  he  was  committing, 
and  was  not  conscious  of  the  fact  that  he 
was  making  an  attempt  to  take  his  life,  or 
that  the  act  would  result  in  bis  death." 

13>e  Association  demurred  generally  to  the 
petition,  and  In  support  of  the  demurrer  it 
InslBted  that  by  its  contract  the  Association 
did  not  Insure  against  every,  or  Indeed  any, 
injury  sustained  by  Allen  R.  Atkinson  at  a 
time  when  he  was  Insane,  or  when  he  was 
not  in  the  present  full  possession  and  normal 
eierdse  of  all  his  faculties;  and,  further, 
that  since  the  petition  showed  upon  its  face 
that  Allen  B.  Atkinson's  Injnries  were  sus- 
tained at  a  time  when  he  was  insane,  and  not 
in  the  present  faU  possession  and  normal 
exercise  of  all  his  faculties,  it  failed  to  state 
a  cause  of  action. 

The  trial  court  overruled  the  demurrer  to 
the  petition,  and,  the  Association  standing  by 
its  demurrer,  the  appellee  was  given  Judg- 
ment for  the  sum  of  $6,000,  called  for  by  the 
certificate.  From  that  Jndgment  the  Asso- 
ciation prosecutes  this  appeal. 

[1]  The  ruling  of  the  trial  court  was  oon- 
trolled  by  the  decisions  of  this  court  In  the 
cases  of  Mutual  Benefit  LUfe  Ins.  Co.  v. 
Daviess,  87  Ky.  541,  9  S.  W.  812, 10  Ky.  Law 
Hep.  577 ;  Manhattan  Life  Ins.  Co.  v.  Beard, 
112  Ky.  465,  66  S.  W.  36,  23  Ky.  Law  Rep. 
1747;  Supreme  Council  Knights  of  Equity  v. 
Heineman,  78  S.  W.  406,  26  Ky.  Law  Rep. 
1004;  Masonic  Life  Ass'n  v.  Pollard,  121  Ky. 
349,  89  8.  W.  219,  28  Ky.  Law  Rep.  301,  123 
Am.  St  Bep.  198 ;  Metropolitan  Life  Ins.  Go. 
T.  Thomas,  106  S.  W.  1175,  32  Ky.  Law  Rep. 
770;  Bankers'  Fraternal  Union  v.  Donahue, 
109  S.  W.  878,  88  Ky.  Law  Rep.  196;  Inter- 
Southern  Life  Ins.  Co.  v.  Boyd,  124  S.  W. 
333;  Ticars  v.  Xtnti  Life  Ins.  Co.,  158  Ky.  1, 
164  8.  W.  106;  Sovereign  Camp  Woodmen 
of  the  World  t.  Landrum,  158  Ky.  841,  166 
S.  W.  598.  In  each  of  these  cases  It  was 
held  that,  notwithstanding  a  clause  In  the 
policy  exempting  the  Insurer  from  liability  If 
the  Insured,  at  the  time  he  killed  himself, 


was  insane,  the  company  would  nevertheless 
be  liable  if  the  Insanity  was  so  complete  as  to 
destroy  the  capacity  of  the  insured  to  under- 
stand the  nature  of  his  act  In  view  of  the 
rule  announced  in  these  cases,  and  for  the 
purpose  of  pointing  out  what  we  conceive  to 
be  a  substantial  difference  between  the  "sui- 
cide clause"  before  the  court  In  the  cases 
mentioned  and  the  "suicide  clause"  involved 
in  the  case  now  before  us,  it  may  be  well  to 
set  out  the  exact  wording  of  the  clauses  In 
each  of  the  cited  cases  and  the  grounds  up- 
on which  the  decisions  were  rested. 
In  the  Daviess  Case  the  clause  read: 

'That  in  case  the  insured  shall  die  by  his 
own  hands  •  •  »  then  this  policy  to  be  null 
and  void,  except  that  in  case  he  shall  die  by 
his  own  hand  while  insane,  Uie  amoimt  to  be 
paid  by  the  company  on  this  policy  shall  be  the 
amount  of  the  premiums  actually  paid  thereon, 
with  the  interest" 

And  the  court  said  that: 

"If  the  insured  fired  the  fatal  shot,  and  had 
sufficient  mental  power  at  the  time  to  know  that 
it  would  take  his  life,  and  fired  the  pistol  with 
that  intention,  the  recovery  in  this  case  is  lim- 
ited to  the  premiums  paid,  with  the  interest; 
while,  on  the  other  hand,  if  the  firing  of  the 
pistol  was  not  intentional,  because  of  the  un- 
consciousness on  the  part  of  the  insured  that 
such  an  act  would  take  bis  life,  the  recovery 
must  be  had  of  the  principal  sum.  The  shooting 
in  such  a  case  must  be  regarded  as  the  result 
of  accident,  as  much  so  as  if  the  pistol  had  gone 
oft  unexpectedly  to  the  insured  and  killed  him." 

In  the  Beard  Case  the  policy  contained 
this  provision: 

"If  within  two  years  the  insured  die  by  his 
own  act,  sane  or  insane,  this  policy  shall  be 
void." 

In  considering  the  liability  of  the  company 
the  court  followed  the  rule  laid  down  in  the 
Daviess  Case. 

In  the  Heineman  Case  the  policy  provid- 
ed that  the  company  should  not  be  liable  if 
the  insured  came  to  his  death  "by  suicide, 
whether  sane  or  Insane,"  and  the  court  held 
the  company  liable  upon  the  ground  that 
when  he  took  his  life  he  was  so  Insane  as 
not  to  be  conscious  of  the  nature  or  quality 
of  the  act 

In  the  Pollard  Case  the  policy  condition 
was  that,  if  the  Insured  should  "die  by  his 
own  hand  or  act,  sane  or  Insane,"  the  policy 
should  be  of  no  efTect,  and  the  court  said: 

"If  the  insured  intentionally  took  his  own 
life,  at  a  time  when  his  mind  was  so  far  gone 
as  to  render  him  unconscious  that  he  was  taking 
his  life,  the  act  will  not  be  deemed  his,  but  will 
be  regarded  in  law  as  an  accidental  killing." 

In  the  Thomaa  Case  the  condition  was 
that: 

"If  the  insured,  within  two  years  from  the  Is- 
sue hereof,  die  by  his  own  hand  or  act,  whether 
sane  or  insane,  the  policy  should  be  void,  except 
to  the  extent  of  the  premiums  paid." 

Again,  the  court  said  that  if  the  mind  of 
Thomas  at  the  time  he  killed  himself  was  so 
far  gone  as  to  render  him  unconscious  that 
he  was  taking  his  own  Ufe,  the  company  was 
liable. 

In  the  Donahue  Case  the  provision  was 
that  "in  case  of  the  death  of  a  member  by 
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saidde  while  sane  or  Insane  during  the  first 
ten  years  of  membership"  his  beneficiary 
should  be  entitled  to  receive  only  one-tenth 
of  the  face  of  the  policy,  and  the  company 
was  held  liable  upon  the  ground  that  the  In- 
sured at  the  time  he  killed  himself  was  to- 
tally insane,  and  hence  his  self-destruction 
was  accidental. 
In  the  Boyd  Case  the  policy  read: 
"In  the  event  of  the  death  of  the  inaured  by 
self-destruction,  whether  sane  or  insane,  within 
one  year  after  the  issuance  of  this  policy, 
•  *  *  the  liability  of  the  company  shall  be 
only  for  the  return  of  the  premiums  actually 
paid  thereon." 

And  the  court  said  that: 

"If  the  insured  at  the  time  he  killed  himself 
was  BO  insane  that  he  did  not  know  *  •  •  he 
was  taking  his  Ufe,  or  that  the  act  he  was  com- 
mitting would  probably  result  in  his  death,  the 
company  would  be  liable." 

In  the  Vicars  Case  the  policy  exempted 
the  company  from  liability  if  the  Insured 
committed  suicide,  sane  or  insane,  and  tlie 
court  said: 

"We  have  repeatedly  held  that,  if  the  insured 
was  80  insane  that  he  did  not  know  that  he 
was  taking  his  life,  or  that  the  act  that  he 
was  committing  would  probably  result  in  his 
death,  there  may  be  a  recovery  upon  the  policy, 
although  it  provides  that  the  insured  shall  not 
be  liable  in  case  of  death  by  suicide,  whether 
sane  or  insane." 

In  the  Landrum  Case  the  condition  was: 

"If  the  member  holding  this  certificate  should 
die  by  his  own  hand  or  act,  whether  sane  or  in- 
sane, this  certificate  shall  be  null  and  void  and 
of  no  effect." 

And  the  court  said: 

"It  is  now  the  well-recognized  rule  in  this 
state  that  such  a  suicide  provision  in  a  policy 
will  be  enforced  only  when  the  insured  at  the 
time  of  the  self-destruction  had  mind  enough 
to  know  he  was  taking  his  life,  or  that  his  act 
would  probably  so  result" 

It  will  be  observed  that  In  each  of  these 
cases  the  question  whether  the  company  was 
liable  or  not  depended  on  the  state  of  the 
mental  condition  of  the  insured  at  the  time 
he  came  to  his  death  by  his  own  hand.  And 
in  each  case  the  court  ruled  that,  if  the  mind 
of  the  insured  was  so  unbalanced  be  did  not 
know  or  appreciate  the  nature  or  quality  of 
the  act  he  was  committing,  the  company 
should  be  held  liable,  on  the  theory  that  the 
destruction  of  his  life  was  accidental; 
while,  on  the  other  hand,  if  he  had  mental 
capacity  sufficient  to  know  or  appreciate  the 
nature  or  quality  of  his  act,  the  deed  was 
intentional,  and  there  could  be  no  recovery 
on  the  policy. 

But  the  exemption  of  the  Association  from 
liability  in  the  policy  now  under'  considera- 
tion does  not  depend  at  all  oh  the  mental 
capacity  of  the  insured  to  understand  or  ap- 
preciate the  nature  or  consequences  of  the 
act  of  self-destruction.  It  provides  that  If 
the  injury  resulting,  as  in  this  case,  in  death, 
be  sustained  at  a  time  when  the  member  is 
insane,  the  Association  shall  not  be  liable 
for  the  payment  of  any  sum  whatever.  The 
intent  of  the  insured  in  taking  his  Ufe,  or 


the  want  of  Intent,  is  not  material,  nor  baa 
his  understanding  or  lack  of  understanding 
of  the  nature  of  the  act  or  the  consequences 
that  might  follow  It  anything  to  do  with  the 
liability  or  nonliability  of  the  Association. 

In  a  suit  such  as  we  have  to  determine  the 
liability  of  the  insurer,  the  main  inquiry  is 
limited  to  the  ascertainment  of  the  mental 
condition  of  the  insured  at  the  time  tlie  in- 
Jury  is  sustained,  and  not  to  be  ascertained 
of  the  fact  whether  be  did  or  did  not  under- 
stand the  nature  and  consequences  of  his 
act.  If  be  was  insane,  within  the  meaning 
of  the  contract,  when  the  injury  was  sus- 
tained, no  liability  is  incurred,  although  be 
may  not  have  understood  or  appreciated  the 
nature  or  consequences  of  his  act.  Under  the 
clauses  construed  in  the  cases  cited,  the  lia- 
bility of  the  insurer  depended  on  the  mental 
capacity  of  the  insured  to  understand  the 
nature  and  consequences  of  the  act  he  was 
doing.  Under  the  clause  here  in  question, 
the  liability  depends  on  the  mental  condi- 
tion of  the  Insured,  unaffected  by  his  abil- 
ity or  lack  of  ability  to  understand  what  he 
was  doing. 

[2]  The  suicide  clauses  in  the  policies  in 
the  cited  cases,  as  construed  by  the  court,  re- 
lated to  the  mental  state  or  condition  of 
the  insured  at  the  time  be  took  his  own  life 
only  in  so  far  as  this  mental  state  or  condi- 
tion affected  bis  ability  to  understand  the 
nature  of  the  act;  while  in  this  policy  the 
words  in  the  clause  exempt  the  company 
from  liability  for  all  injury,  whether  result- 
ing in  death  or  not,  sustained  by  the  insured 
during  the  period  of  time  that  he  is  insane. 
In  other  words,  the  life  of  the  policy  here 
In  question  Is  suspended  during  the  Insanity 
of  the  Insured,  and,  during  the  time  this 
mental  condition  continues,  there  is  no  In- 
surance In  force.  There  being  no  Insurance 
in  force  during  this  period,  It  is,  of  course, 
immaterial  what  cause  produced  the  death 
of  the  insured,  or  whether  he  died  by  his 
own  hand  or  at  the  hand  of  another  person, 
or  through  or  by  some  other  agency  or  In- 
strumentality, or  whether  his  death  was  the 
result  of  accident  or  intention.  The  words 
of  the  clause  are  not  fairly  susceptible  of 
any  other  meaning,  and  a  condition  in  a 
policy  like  this  is  not  unreasonable,  is  not 
forbidden  by  law,  nor  is  it  against  public 
policy. 

As  said  by  the  Supreme  Conrt  of  the  Unit- 
ed States  in  Bigelow  T.  Berkshire  Life  Ins. 
Co.,  93  U.  S.  284,  2S  L.  Ed.  918,  in  comment- 
ing on  the  me*aning  and  effect  of  a  suicide 
clause  in  an  insurance  policy: 

"But  the  insurers  in  this  case  have  gone  fur- 
ther, and  sought  to  avoid  altogether  this  class 
of  risks.  If  they  have  succeeded  in  doing  so, 
it  is  our  duty  to  give  effect  to  the  contract;  as 
neither  the  policy  of  the  law  nor  sound  morals 
forbid  them  to  malie  it  If  they  are  at  liberty 
to  stipulate  against  hazardous  occupations"  or 
unhealthful  "climates,  or  death  by  the  hands  of 
the  law,  or  in  consequence  of  injuries  received 
when  intoxicated,  surely  it  is  competent  for 
them   to  stipulate   against  intentional  self-de- 


Digitized  by 


Google 


Ky.) 


INTEKSTATE  BUSINESS  MEN'S  ACCIDENT  ASS'N  v.  ATKINSON 


257 


ftracdon,  whether  it  be  the  Tolnntary  act  of 
a  •  •  •  moral  agent  or  not.  It  is  not  per- 
cWTed  why  they  cannot  limit  their"  riska  in  any 
manner  they  see  fit,  provided  "the  assured  is 
in  proper  Ismguage  told  of  the  extent  of  the  lim- 
itation, and  it  is  not  against  public  policy." 

[8]  It  Is  entirely  probable,  as  arfeued  by 
eonnsd  for  the  Insnred,  that  the  clause  here 
in  Question  was  written  with  the  purpose  of 
escaping  the  construction  given  by  this  and 
other  courts  to  the  usual  snldde  clause,  but, 
if  this  should  be  admitted,  It  does  not  affect 
the  validity  of  the  claase.    If  the  Associa- 
tion had  the  right,  as  It  undoubtedly  did,  to 
limit  its  liability  to  certain  times  or  places 
or  to  certain  classes  of  risks,  we  do  not  know 
of  any  reason  that  woald  deny  it  the  right 
to  use  words  that  would  make  plain  Its  In- 
tention.   In  this  policy  the  Association  said 
to  the  inanred,  "We  will  not  be  liable  to  you 
for  any  sum  on  account  of  any  injury  sus- 
tained by  yon  at  a  time  when  yon  are  in- 
Bane,"  and  we  think  it  plain  that  the  Asso- 
ciation had  the  right  to  insert  this  condition 
in  its  contract    If  the  condition  had  read, 
"This  Association  shall  not  be  liable  for  any 
injuries  sustained  by  the  insured  while  he 
Is  riding  on  a  railroad  train,  or  while  he  is 
riding  In  an  automobile,  or  while  he  is  rid- 
ing in  a  steamboat,  or  while  he  Is  traveling 
outside  of  the  United  States,"  we  think  no 
question  could  be  raised  as  to  Its  validity 
or  meaning.    And  so,  if  It  had  read,  "The 
Association  will  not  be  liable  If  the  Insured 
dies  while  Intoxicated  or  from  the  effect  of 
pneumonia  or  tuberculosis  or  typhoid  fever," 
DO  objection  could  be  raised  to  the  condition. 
We  do  not  understand  counsel  for  the  in- 
sured to  insist  that  conditions  such  as  we 
have  supposed  might  not  be  legally  Inserted  in 
the  policy,  but  the  argument  Is  that  there  Is 
no  substantial  dilference  between  this  clause 
and   the  clauses   In   the   policies  heretofore 
considered  by  this  court.    It  is  said  the  dif- 
ference between  this  policy  contract  and  the 
policy   contract   In   the   Daviess   and    other 
cases  Is  merely  verbal,  anti  manifestly  an 
effort  to  evade  by  phraseology  the  construc- 
tion placed  by  the  court  on  the  suicide  claus- 
es In  these  policies.    With  this  view  we  are 
unable  to  agree.    The  words  in  the  clause 
in  question  mean,  and  were  intended  to  mean, 
that  the  Association  should  be  exempt  from 
all  liability   on  account  of  Injuries  occur- 
ring during  the  time  the  Insured  is  Insane. 
It  makes  no  difference  how  long  this  mental 
condition  continues  or  what  gave  rise  to  It. 
The  fact  of  its  existence  suspends  during  its 
existence  the  -contract     This  Is  what  the 
contract  provides,  and  this  is  what  the  par- 
ties to  the  contract  agreed  to. 

[4]  The  suicide  clause  in  the  policies  here- 
tofore before  the  court  were  confined  to  acts 
of  self-destruction  by  the  insured,  and  did 
not  purport  and  were  not  intended  to  ex- 
empt the  company  from  any  other  accident  or 
injury  that  might  happen  to  the  Insured  dur- 
iiig  the  time  he  was  insane.  But  the  claase 
in  this  contract  is  much  broader  than  ttils. 
17T  S.W.-17 


The  ^entptioh  from  llabUlty  is  not  limited 
to  acts  of  self-destruction  or  to  any  other 
particular  act  or  injury,  or  to  any  particular 
cause  that  may  have  produced  the  injury  or 
accident  It  marks  out  a  period  of  time  and 
provides  for  exemption  from  liability  for  any 
accident  or  injury  that  may  happen  during 
that  period  of  time.  In  each  of  the  other 
cases  the  contract  attempted  to  exempt  the 
company  from  liability  only  in  case  the  in- 
sured should  die  by  his  own  hand  or  by  his 
own  act,  whether  sane  or  Insane.  In  other 
words,  these  contracts  dealt  only  with  an 
act  of  the  Insured,  while  this  contract  makes 
no  reference  to  the  act  of  the  Insured.  It 
relates  to  anything  that  may  happen  during 
a  described  period  of  time.  The  wording  of 
the  clause  is  short  and  simple  and  easily  un- 
derstood, and  we  do  not  know  of  any  princi- 
ple of  law  that  would  authorize  us  to  ignore 
the  plain  meaning  of  these  words  or  give 
them  a  construction  that  would  radically 
change  their  meaning.  What  was  said  by 
this  court  in  Spring  Garden  Ins.  Co.  v.  Im- 
perial Tobacco  Co.,  132  Ky.  7,  116  S.  W.  284, 
20  L.  it  A  (N.  S.)  277,  136  Am.  St  Rep.  164, 
ta  speaking  of  the  right  of  an  Insurance  com- 
pany to  limit  its  liability  and  the  rules  that 
should  be  applied  in  the  construction  of  In- 
surance policies  Is  very  applicable  here.  In 
that  case  the  court  said: 

"The  companies  had  the  unquestioned  right 
to  insert  as  many  reasonable  proviaions  in  the 
policy  exempting  them  from  liability  as  they 
thought  proper  or  necessary.  We  know  of  no 
rule  of  law  that  denies  to  insurance  companies 
this  privilege.  They  may  limit  the  amount  of 
insurance  they  will  offer,  may  limit  the  species 
of  property  they  will  insure,  may  provide  rea- 
sonable conditions  that  the  insured  must  ob- 
serve, 88  well  as  conditions  that  will  in  cer- 
tain states  of  case  operate  as  a  forfeiture  of 
the  policies  or  waiver  of  the  right  of  the  in- 
sured to  recover  upon  them,  and  may  protect 
themselves  from  loss  resulting  from  causes  that 
they  do  not  desire  to  offer  indemnity  against 
Why,  then,  should  these  words  by  which  the 
companies  undertook  to  limit  their  liability  be 
stricken  from  the  policies  or  ignored  in  their 
construction?  They  are  not  obnoxious  to  any 
principle  of  law  or  public  policy.  They  aro 
not  surplusage.  They  are  not  in  conflict  with 
any  other  provisions  in  or  words  of  the  policies. 
They  may  be  read  harmoniously  in  connection 
with  the  other  and  subsequent  clauses,  and, 
when  so  read,  become  a  material,  intelligent 
part  of  the  contracts.  They  were  inserted  foe  a 
purpose,  intended  to  have  a  meaning,  are  not 
of  doubtful  or  uncertain  import,  and,  when 
fairly  and  reasonably  applied,  they  exempt  the 
companies  for  loss  by  fire  when  the  fire  is 
causied  by  riot  In  the  construction  of  policies 
the  same  rule  obtains  as  does  in  the  construction 
of  other  contracts,  with  the  exception  that 
a  poUey  will  be  construed  in  favor  of  the  in- 
sured 80  as  not  to  defeat  without  plain  neces- 
sity, bis  claim  to  the  indemnity  which  in  taking 
the  insurance  it  was  his  object  to  secure ;  and, 
when  the  words  are  fairly  susceptible  of  two  in- 
terpretations, that  which  will  sustain  his  claim 
and  cover  the  loss  must  by  'frefereuce  be  adopt- 
ed. It  may  also  be  said  that  ambiguities  and 
words,  sentences,  or  clauses  of  doubtful  mean- 
ing will  be  construed  against  the  insurer;  and 
tiais  for  the  reason  so  often  declared  that  the 
companies  themselves  prepare  the  policies  with 
great  care  and  deliberation,  and,  as  the  insured 
has  no  election  except  to  accept  them  as  pre- 
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pared  and  presented  to  him,  it  is  fair  that  they 
should  be  construed  most  strongly  against  the 
insurer  and  most  liberally  in  favor  of  the  in- 
sured, 80  that  the  purpose  for  which  the  in- 
surance was  obtained  may  be  effectuated,  if  this 
can  be  done  without  doing  violence  to  the  con- 
tract" 

The  Supreme  Court  of  California,  in  Blunt 
V.  Fidelity  &  Casualty  Co.,  145  Cal.  268,  78 
Pac.  729,  67  L.  R.  A.  793, 104  Am.  St.  Rep.  34, 
had  before  it  for  construction  a  clause  In  a 
policy  similar  to  this,  and  In  the  coarse  of 
the  opinion  the  court  said: 

"The  fourth  clause  above  quoted  is  not  un- 
lawful, and  it  cannot  be  ellminnted  on  the 
■  ground  that  it  is  not  expressly  referred  to  in  the 
application.  The  effect  of  this  clause  is  that 
the  defendant  did  not  agree  to  insure  the  pol- 
icy holder  against  injuries  from  accidents  re- 
ceived by  him  during  such  part  of  the  time  cov- 
ered thereby  as  the  insured  shall  be  insane, 
except  to  the  amount  of  the  premium  paid,  and 
this  regardless  of  the  question  whether  the  in- 
juries were  inflicted  by  himself,  intentionally 
or  otherwise,  or  were  received  by  him  from 
some  other  cause.  Insurance  during  such  in- 
sanity, except  to  that  extent,  was  simply  not  a 
part  of  the  contcact;  and  the  agreement  in 
that  conting'ency  was  that  the  company  should 
be  liable  only  for  a  sum  equal  to  the  premium 
paid.  Language  could  not  express  this  idea 
more  clearly  than  it  is  expressed  in  the  pol- 
icy. The  courts  have  always  construed  in  favor 
of  the  assured  every  ambiguity  and  uncertainty 
in  contracts  of  insurance.  But  where  the  words 
are  clear  and  free  from  uncertainty,  and  the 
meaning  plain,  the  contract,  as  made  between 
the  parties,  is  beyond  the  power  of  the  courts 
to  change  by  a  forced  construction.  There  was 
good  reason  for  the  insertion  of  the  clause.  A 
sane  man  will  naturally  and  instinctively  pro- 
tect himself  from  injury,  while,  if  insane,  he 
might  unconsciously  expose  himself  thereto.  It 
is  to  be  presumed  that  in  fixing  the  amount  to 
be  paid  as  a  premium  the  company  took  into 
consideration  its  proposed  exemption  from  full 
liability  during  such  msanity,  if  it  should  occur, 
and  reduced  the  premium  accordingly.  The  as- 
sured received  the  benefit  of  this  *  ••  re- 
duced amount  of  the  premium,  and  hence  the 
contract  cannot  be  deemed  inequitable  or  un- 
fair," 

[61  The  farther  argument  Is  made  that, 
as  the  third  exception  in  the  clauses  provides 
that  the  Association  shall  not  be  liable  for 
injuries  sustained  at  a  time  when  the  mem- 
ber is  "engaged  in  any  act  In  violation  of 
any  law  or  ordinance,"  this  contemplates 
some  voluntary  or  intentional  act  or  conduct 
upon  the  part  of  the  insared.  Therefore  it 
Is  said  that  the  first  and  second  exceptions 
should  be  construed  to  apply  only  when  the 
insured  has  acted;  or,  In  otber  words,  the 
word  "act,"  in  the  third  exception,  should 
be  read  into  the  first  and  second  exceptions, 
and  the  clause  as  a  whole  construed  to  mean 
that  the  exceptions  did  not  apply  unless  the 
insured  sustained  the  injury  on  account  of 
some  act  performed  by  him  as  the  result  of 
mental  effort  Of  course.  If  this  construction 
should  be  applied  to  this  clause,  the  effect 
would  be  that  the  exception  applicable  to  In- 
juries sustaineu  at  a  time  when  the  insured 
was  insane  would  lose  its  Intended  and  nat- 
ural meaning.  The  liability  or  nonliability 
of  the  Association  would  depend  on  the  ca- 


pacity of  the  Insured  to  understand  his  aiCt, 
and  not  on  the  fact  that  he  was  laboring  un- 
der some  mental  disturbance  at  the  time  the 
act  was  committed.  And  the  same  rule  of 
construction  would  necessarily  be  applied  as 
was  applied  In  the  cases  construing  what  may 
be  termed  the  "old  suicide  clause."  But  we 
do  not  find  any  tenable  ground  upon  which 
to  rest  this  strained  construction.  To  so  con- 
strue this  clause  would  do  violence  to  its 
plain  meaning,  interpolate  into  the  excep- 
tions relating  to  Insanity  a  meaning  that  Is 
confined,  by  the  very  terms  of  the  clause,  to 
the  exception  relating  to  acts  committed  In 
violation  of  a  law  or  ordinance.  As  appUed 
to  the  facts  of  this  particular  case,  tbe 
clause,  as  It  now  reads,  is  very  plain  and 
very  simple.  It  Is,  In  our  opinion,  suscepti- 
ble of  only  one  construction,  ana,  according 
to  that  construction,  the  Association  was  not 
liable  to  the  insured  in  any  sum,  and  so  tbe 
judgment  is  reversed,  with  directions  to  dis- 
miss the  petition. 

MILI/BR,  a  J.,  dissents. 


BXBTTB   v.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     June  15. 
1915.) 

1.  Cbimutal  Law  <^»884  —  PuNranmifT  — 
Verdict. 

A  verdict  fixing  accused's  punishment  at 
not  less  than  two  years  nor  more  than  two 
years'  confinement  in  the  penitentiary  is  invalid 
under  the  Indeterminate  Sentence  Act  (Laws 
1914,  c.  19). 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2107,  2626;    Dec  Dig.  <8=» 

2.  CaiMiNAi,  Law  «=>814  —  Instbdctionb  — 
Gbadi;  ob  Deobee  or  Offense. 

Where  the  lowest  estimate  of  the  value  of 
property  stolen  was  $30,  no  instruction  on  petty 
larceny  should  be  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
ISi^  SS?J~  5'«>  Jl  1821,  1833,  1839.  1860, 
1865;  1883,  1890,  I§24,  1979-19^,  198^;  Dec. 
Dig.  «s>814.] 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal  Common  Law  and  Equity  Division. 

Asa  Klette  was  convicted  of  grand  larceny, 
and  he  appeals.    Reversed  and  remanded. 

Stephens  L.  Blakely,  John  H.  Klette,  and 
Maurice  L.  Galvln,  all  of  Covington,  for  ap- 
pellant James  Gamett,  Atty.  Oen.,  and 
Bobt  T.  Caldwell,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

HANNAH,    J.     Appellant    was   indicted, 

tried,  and  convicted  of  the  crime  of  grand 
larceny,  In  the  Kenton  circuit  court  Tbe  in- 
dictment charged  him  with  the  stealing  of  a 
cow  from  one  Paul  Flynn. 

[1]  1.  The  jury  returned  a  verdict  fixing 
appellant's  punishment  "at  not  less  than  two 
years  nor  more  than  two  years  In  the  peni- 
tentlary."    This  verdict  cannot  stand. 
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In  Stephens  t.  Commonwealtb,  104  Ky. 
265,  175  S.  W.  353,  the  Jury  returned  a  vw- 
dtct  fixing  appellant's  punishment  at  not  less 
than  one  nor  more  than  one  year  in  the  peni- 
tentiary; and  this  court  said: 

"In  tlie  case  under  conalderatitiii,  the  yerdict 
makes  the  minimnm  and  maximum  punishment 
tiie  same.  The  punishment  thus  fixed  is  not 
■jndeterniinate'  or  for  an  'indeterminate  term.' 
It  follows  that  the  verdict  complained  of  does 
not  conform  either  to  the  letter  or  spirit  of  the 
indeterminate  Sentence  Law.  *  *  *  In  a 
case  like  this,  where  the  verdict  of  the  jury  does 
not  meet  the  requirements  of  the  Indeterminate 
Sentence  Law  [Laws  1914,  c.  19],  the  proper 
practice  is  not  to  receive  the  verdict,  bat  to  in- 
struct the  jury  to  retire  to  the  jury  room  and 
agree,  if  they  can,  upon  a  verdict  and  put  it  in 
proper  form." 

See,  also.  Biggs  t.  Commonwealth,  162  Ky. 
IW,  172  S.  W.  117 ;  Adams  v.  Commonwealth, 
164  Ky.  148,  175  S.  W.  10 ;  Day  v.  Common- 
wealth, 162  Ky.  767,  173  S.  W.  136.  The  ap- 
pellant must  therefore  have  a  new  trial. 

It  may  be  that  the  instruction  in  respect 
of  the  indeterminate  sentence  feature  was  not 
sufficiently  clear ;  and, .  upon  another  trial, 
the  court  will  give  the  following: 

"If  the  jury  believe  from  the  evidence,  beyond 
s  reasonable  doubt,  that  the  defendant,  in  Ken- 
ton county,  Ky.,  before  the  finding  of  the  in- 
dictment herein,  did  nnlawfully  take,  steal,  and 
drive  away  one  red  cow  with  three  teats  the 
personal  property  of  Paul  W.  Flynn,  of  the 
value  of  ?20  or  more,  with  the  felonious  and 
fraudulent  intent  then  and  there  of  converting 
the  said  cow  to  his  own  use  and  of  permanently 
depriving  the  said  owner  of  his  property  there- 
in without  his  consent,  they  will  find  the  de- 
fendant gnilty  of  grand  larceny  and  fix  his  pun- 
ishment at  confinement  in  'the  penitentiary  for 
an  indefinite  term,  to  be  fixed  by  the  jury  and 
stated  in  the  verdict,  fixing  the  minimum  or 
shortest  period  of  said  sentence  for  any  time 
in  the  discretion  of  the  jury,  so  that  it  be  less 
than  the  maximum  so  fixed  by  them,  bat  not 
less  tlian  one  year:  and,  fixing  the  maximum 
or  longest  period  of  said  sentence  for  any  time 
in  their  discretion,  so  that  it  be  more  than  the 
minimum,  so  fixed  by  the  jury,  but  not  more 
than  five  years." 

IX]  2.  It  Is  also  contended  by  appellant  that 
the  trial  court  erred  In  falling  to  give  an  In- 
Btmctlon  on  petty  larceny.  The  prosecuting 
witness  testified  that  the  cow  was  of  the 
value  of  $60.  The  defendant  himself  admit- 
ted that  the  cow  was  worth  about  $30,  and 
no  witness  placed  any  lower  valuation  on 
the  stolen  property.  There  was  therefore  no 
evidence  upon  which  to  base  an  instruction 
on  petty  larceny. 
Judgment  reversed. 


EDDINGT0N-GRIFFITT8  CONST.   CO.  t. 

IRELAND. 
(Court  of  Appeals  of  Kentucky.    June  18, 1915.) 
1.  CoNTBACTS  «=332&— Action  fob  Bbkaoh— 

BVIOBNCE. 

In  an  action  by  a  contractor  against  a  sub- 
contractor for  damages,  and  for  fauing  to  com- 
ply with  his  contract  to  do  all  the  steam  shovel 
work  on  a  line  of  railway  to  be  constructed  by 
plaintiff,  evidence  held  sufficient  to  justify  a  re- 


fusal to  give  a  peremptory  instruction  for  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  s;  1311,  1349.  1466,  1543-1548,  1827, 
1827%;  Dec.  Dig.  €=3^3.] 

2.  Contracts    ®=3303   —   Abandonment   o» 

Contract^— .TusrrFicATioN. 

A  contractor  made  a  contract  with  the 
construction  company  to  do  all  the  steam  shovel 
work  on  a  line  of  railway  to  be  constructed. 
In  making  a  payment  to  the  subcontractor  by 
an  oversight,  the  contractor  issued  a  check, 
which  was  an  overdraft  on  the  bank,  and  which 
consequently  went  to  protest.  The  mistake 
was  immediately  rectified,  but  the  subcontractor 
refused  to  proceed  with  the  contract,  and  the 
contractor  brought  suit  against  him  for  breach 
thereof.  Meld,  that  the  protesting  of  the  check 
did  not  justify  the  abandonment  of  the  con- 
tract on  the  part  of  the  subcontractor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  a  1409-1443;    Dec.  Dig.  «=303.J 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  James  Ireland,  doing  business 
as  James  Ireland  &  Co.,  against  the  Ed- 
diugton-GrlfStts  Construction  Company  and 
others.  EYom  a  Judgment  for  defendant  Ed- 
dington-Griffitts  Coostructlon  Company,  it 
appeals.    Affirmed. 

Allan  D.  Cole,  of  MaysviUe,  and  Green, 
Webb  &  Tate,  of  KnoxvlUe,  Tenn.,  for  ap- 
pellant J.  M.  Collins  and  Thomas  D.  Slat- 
tery,  both  of  MaysvUle,  for  appellee. 

SBTTLB,  J.  This  action  was  brought  by 
the  appellee,  James  Ireland,  doing  business 
as  James  Ireland  &  Co.,  against  the  Chesa- 
peake &  Ohio  Railway  Company,  the  appel- 
lant, Eddington-Qriffitts  Construction  Com- 
pany, and  others.  Its  principal  object  being 
to  recover  of  the  Chesapeake  &  Ohio  Rail- 
way, Company  $13,000,  with  6  per  cent.  In- 
terest from  October  1,  1911,  alleged  to  be  a 
balance  due  appellee  upon  a  contract  where- 
by he  undertook  to  construct,  and  did  con- 
struct, for  it  certain  work,  consisting  of  ex- 
cavation, grading,  and  other  like  work,  pre- 
paratory to  the  laying  of  double  tracks  along 
Its  line  of  railroad  between  Vanceburg  and 
Carr's  Station,  in  Lewis  county,  Ky.;  it  be- 
ing alleged  In  the  petition  that  the  work  was 
completed  by  appellee  as  required  by  the 
terms  of  the  contract  and  duly  accepted  by 
the  Chesapeake  &  Ohio  Railway  Company, 
which  paid  appellee  at  various  times  all  that 
was  due  him  for  the  work  performed  by 
him  under  the  contract,  except  the  balance 
of  $18,000  mentioned.  The  appellant,  Ed- 
dtngton-Griffitts  Construction  Company,  and 
other  persons  made  defendante  to  the  ac- 
tion were  necessary  parties  because  there 
were  various  sums  due  them  for  material 
furnished  and  labor  done  as  subcontractors 
and  otherwise  for  appellee  under  his  con- 
tract with  the  Chesapeake  &  Ohio  Railway 
Company,  referred  to,  for  which  they  were, 
respectively,  asserting  claim. 

The  Chesapeake  &  Ohio  Railway  Company 
answered,  admitting  that  appellee  and  his 
subcontractors  and  employes  completed   the 
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canstmctlon  work  required  by  its  contract 
with  appellee  and  according  to  its  terms,  ex- 
cept a  small  part  of  same,  from  the  doing 
and  completion  of  which  appellee  was  re- 
leased by  it;  denied  that  there  was  doe  or 
owing  to  appellee  in  payment  of  such  work 
113,000,  but  admitted  an  indebtedness  to  Um 
therefor  of  $12,505.26,  which,  upon  its  mo- 
tion, it  was  allowed  to  pay  into  court,  to 
be  distributed  to  whomsoever  the  court 
might  direct. 

The  answer  was  made  a  cross-petition 
against  the  Eddington-Griffitts  Construction 
Company  and  other  defendants  in  the  peti- 
tion, asking  that  they  be  required  to  set  up 
and  litigate  with  the  appellee  whatever 
claims  they  were  respectively  entitled  to  as- 
sert, under  lien  or  otherwise,  against  the 
fund  which  it  paid  into  court 

By  an  amended  petition  appellee  admitted 
that  the  indebtedness  of  the  Chesapeake  & 
Ohio  Railway  Company  to  him  was  ?12,505.- 
26,  as  averred  in  its  answer,  instead  of  $13,- 
000  as  alleged  in  the  petition.  The  case  was 
referred  to  the  master  commissioner  to  hear 
proof  upon  and  report  the  various  claims 
for  which  liens  were  asserted  against  the 
fund  in  question. 

The  appellant,  Eddington-Griffltts  Con- 
struction Company,  by  its  answer  to  the  pe- 
tition, which  was  made  a  counterclaim 
against  appellee  and  a  cross-petition  against 
its  codefendants,  Chesapeake  &  Ohio  Bail- 
way  Company  and  others,  alleged  that  by 
contract  with  the  api)ellee,  James  Ireland, 
it  agreed  and  undertook  to  place  ui>on  the 
work  of  construction  that  the  latter  had  con- 
tracted to  do  for  the  Chesapeake  &  Ohio 
Railway  Company  sufficient  of  its  oonstmc- 
tion  equipment  for  that  purpose,  and  to  do 
all  the  shovel  work  necessary  to  be  done  in 
such  construction,  for  wtiich  it  was  to  be 
paid  by  appellee  certain  prices  set  forth  In 
the  contract  aiid  in  its  answer ;  that  It  per- 
formed the  work  which  It  tinderto<dE  to  do 
for  appellee  according  to  the  terms  of  the 
cpntract  and  was  paid  by  the  latter  therefor 
various  sums,  leaving,  as  alleged,  due  it  the 
amount  and  balance  of  $18,433.94,  $4,684.71 
of  which  was  made  up  of  charges  at  the 
rate  of  one  cent  for  eadi  100  feet  of  "over- 
haul" in  excess  of  a  distance  of  1,000  feet, 
performed  on  certain  parts  of  the  work.  For 
the  $18,433.94  thus  aUeged  to  be  due  it,  ap- 
pellant asserted  a  lien,  as  allowed  by  statute 
In  such  cases,  and  asked  Judgment  for  its 
enforcement,  as  well  as  a  itersonal  judg- 
ment against  appellea 

Appellee,  both  by  amended  petition  and  re- 
ply, controverted  the  claim  of  the  appellant, 
Bddington-Oriffltts  Construction  Company,  to 
the  extent  of  denying  any  liability  on  his  part 
for  the  item  of  $4,684.71,  bnt  admitted  his  in- 
debtedness to  appellant  for  some  port  of  the 
$13,759.25  remaining  of  the  $18,433.94  of  the 
latter's  claim,  virlthout  being  able  to  state  defi- 
nitely the  amount  of  such  indebtedness ;  al- 
leged, however,  that  such  Indebtedness  should 


be  credited  upon  the  amount  of  damages  re- 
sulting to  appellee  from  appellant's  failure  to 
perform  certain  parts  of  the  work  required 
of  it  by  its  contract  with  appellee^  That  is,  it 
was  alleged  tliat,  by  reason  of  appellant's  fail- 
ure to  do  the  necessary  steam  shovel  work  at 
Stamper's  fill,  required  by  Its  contract  with 
appellee,  con«Jstlng  of  about  10,000  yards  of 
earth  excavation  and  overhaul,  appellee  was 
delayed  in  completlnc  his  contract  with  the 
Chesapeake  &  Ohio  Railway  Company,  and 
compelled  to  procure  equipment  at  great  cost, 
expend  large  sums  of  money  in  getting  such 
equipment  on  the  ground,  and  for  labor  in 
doing  the  work,  wliich  he  was  compelled  by 
his  contract  with  the  Chesapeake  &  Ohio 
Railway  Company  to  perform  himself,  after 
appellant's  failure  to  do  so — by  all  of  which 
he  was  damaged  in  the  sum  of  $16,000. 

It  was  further  alleged  that  by  reason  of  ap- 
pellant's failure  to  comply  with  its  contract 
in  the  particular  mentioned,  appellee  was 
damaged  $16,000  by  reason  of  his  being  pre- 
vented from  taking  other  contracts  and  doing 
other  work  for  the  Chesapeake  &  Ohio  Rail- 
way Company  after  September  20,  1911,  the 
date  on  which  his  contract  with  that  com- 
pany. In  which  appellant  undertook  to  aid 
him,  was  to  have  been  completed,  from  which 
he  expected  and  would  have  received  large 
profits,  and  that  appellant,  at  the  time  of  en- 
tering into  the  contract  it  made  with  appel- 
lee referred  to,  knew  that  the  latter  had  in 
contemplation  the  taking  of  other  contracts 
and  doing  of  other  work  for  the  Chesapeake 
Railway  Company,  following  its  completion, 
from  whitdi  he  would  have  received  such 
profits. 

All  affirmative  matter  of  appellee's  amend- 
ed petition  and  reply  was  controverted  by  ap- 
pellant's answer  and  rejcdnder,  and  in  the 
latter  pleading  it  was,  in  substance,  alleged, 
in  explanation  of  its  failure  to  do  the  steam 
shovel  work  at  the  Stamper  fill:  (1)  That  it 
was  not  required  by  its  contract  with  appel- 
lee; (2)  that  appellee  contracted  with  one 
Simpson  to  do  the  wwk  at  Stamper's  fill; 
and  (3)  that  it  did  not  continue  the  work  at 
Stamper's  fill  becanse  of  apptilee's  violation 
of  his  contract  with  it,  in  failing  to  pay  it 
with  the  promptness  required  by  the  contract, 
for  the  work  it  had  previously  done  for  the 
Chesapealte  &  Ohio  Railway  Company. 

There  was  a  trial  by  Jury  of  the  matters  In 
issue  between  appellant  and  appellee,  result- 
ing in  the  following  verdict: 

"We,  the  Jury,  find  for  the  defendant  $14,- 
880.97,  as  instructed  by  the  eoart. 

"W«,  the  jury,  find  for  the  plaintiff.  $10,600 
less  $3,500.00.  3.  A.  Cooper,  Foreman." 

The  $7,000  awarded  appellee  by  the  verdict 
was  credited  on  the  $14,330.97  it  awarded  ap- 
pellant, and  Judgment  entered  against  appel- 
lee in  favor  of  appellant  for  the  dilTerence  of 
$7,330.97.  Appellant,  complaining  of  that 
Judgment  and  the  refusal  of  the  circuit  coart 
to  grant  It  a  new  trial,  by  this  appeal  seeks 
Its  zeyersal. 
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The  facts,  aa  we  uoderstand  them  from  our 
examination  of  the  evidence,  are:    That  ap- 
pellee, after  entering  Into  the  contract  with 
the  Chesapeake  &  Ohio  Hallway  Company  to 
do  certain  construction  work,  preparatory  to 
tte  doable  tracking  of  its  railroad  line  be- 
tween Vanceburg  and  Carr'a  Station,  in  I«wi8 
coonty,  fouid  that  there  was  considerable  ex- 
caratlng  and   filling   required   which   could 
only  be  done  with  the  steam  shovel  and  heavy 
equipment  necessary  to  its  operation.    As  he 
did  not  own  such  equipment  himself,  and  it 
was  owned  by  the  appellant,  Bddington-Grlf- 
atts  Construction  Company,  he  made  with  it 
the  written  contract  set  out  In  the  pleadings, 
bj  which  appellant  was  to  do  all  the  steam 
shovel  work  required  of  appellee  under  its  con- 
tract with  the  railway  company  on  the  line  of 
construction  between  Vancebnrg  and  Carp's 
Station,  wltMn  the  time  limit  fixed  in  appel- 
lee's contract  with  the  railway  company,  viz., 
September  20,  1910.    Its  contract  bears  date 
April  6,  1910.     In  May,  1910,  the  appellant 
moved  its  equipment  to  the  work  and  began 
Its  performance.    Its  first  work  was  done  on 
what  Is  known  as  the  "Borne  hlU"  cut,  which 
seems  to  have  been  the  largest  shovel  job  on 
the  Une,  as  it  consisted  of  some  45,000  cubic 
yards  of  excavation.    The  work  at  that  point 
was  not  completed  by  appellant  untu  about 
March  1,   1911,   which  was  more  than  five 
months  after  the  expiration  of  the  date  upon 
which  all  the  work  It  was  to  iwrform,  was  re- 
quired by  the  contract  between  appellee  and 
the  railway  company  to  be  completed.    Before 
its  completion  of  the  work  on  the  Bome  hill 
cat  ai^peUant  announced  that  it  did  not  In-, 
tend  to  do  the  other  work  embraced  In  its 
contract  with  the  appellee.    At  the  solicita- 
tion of  appellee  It  finally  concluded  to  go  on 
with  the  work,  and  moved  Its  equipment  and 
machinery  to  the  Meldhal  "borrow  pit"    The 
work  to  be  done  at  this  place  consisted  ap- 
^  proximately  of  20,000  cubic  yards  of  excava- 
'  tlon  and  fill.    This  work  was  completed  by 
appellant  in  the  latter  part  of  May,  1911, 
about  eight  months  after  the  time  it  had 
agreed  to  have   the  entire   work   finished. 
There  yet  remained  10,000  cubic  yards  of 
similar  work  to  be  done  under  the  contract 
of  appellant  with  appellee,  at  what  Is  known 
as  the  "machine  branch,"  or  Stamper's  fill. 

The  work  at  Stamper's  fill  appellant  re- 
fused to  do,  notwithstanding  appellee's  in- 
sistence that  It  proceed  with  it.  He  seems  to 
have  repeatedly  told  it  that  its  failure  to  do 
the  work  would  be  disastrous  to  him  In  the 
extreme,  as  he  had  not  the  equipment  with 
which  to  do  the  work,  and  the  job  was  too 
small  a  one  to  procure  another  contractor 
who  possessed  the  equipment  to  do  It,  and 
that  in  the  event  of  appellant's  failure  to 
perform  the  work,  both  he  and  It  would  be 
forced  to  abandon  their  contract  with  the 
railway  company  and  lose  their  reserve  per- 
centage, which  was  then  held  by  that  com- 
pany, as  well  as  all  the  moneys  then  in  its 
bands  due  them  tot  work  previously  complefc- 


ed,  which  amounted  to  several  thousand  dol- 
lars, and  that  this  money  the  railway  com- 
pany would  have  the  right  to  use  in  employ- 
ing other  contractors  to  finish  the  work  ot 
construction.  At  this  time  aiq;>ellant  did  not 
deny  that  the  Stamper  fill  work  was  em- 
braced within  its  contract 

In  May,  1911,  and  while  appellant  was  still 
at  work  on  the  Meldhal  borrow  pit,  Ireland, 
who  was  at  Maysvllle,  some  30  miles  distant, 
and  confined  to  his  home  by  illness,  sent  ap- 
pellant a  check  on  its  part  of  the  estimate  for 
the  month  of  May.  It  happened  that  at  the 
time  of  giving  the  check  his  deposit  at  the 
bank  upon  which  it  was  drawn  had  been  re- 
duced a  few  hundred  dollars  below  the 
amount  required  to  meet  the  check,  and  it 
went  to  protest  It  turned  out  that  the  over- 
draft made  upon  appellee's  account  by  the 
check  resulted  from  a  mere  Inadvertence  or 
oversight,  and  It  was  almost  Immediately  no-  ■ 
tlfled,  but  the  fact  that  It  went  to  protest 
seems  to  have  been  at  once  seized  upon  by  ap- 
pellant as  a  means  to  justify  its  refusal  to 
perform  the  work  at  the  Stamper  fill,  requir- 
ed by  its  contract  with  appellee ;  and  it  not 
only  discontinued  work  but  positively  declar- 
ed that  It  would  never  proceed  with  it  Ev^i 
then  appellant  did  not  claim  that  the  Stamper 
fill  work  was  not  Included  in  the  work  re- 
quired of  It  by  Its  contract  with  appellee,  and 
the  only  reason  It  gave  for  its  refusal  to  go 
on  with  the  work  was  the  failure  of  appellee 
to  pay  it  immediately  upon  the  receipt  of  bis 
voucher  from  the  railway  company.  This  is 
made  plain  by  the  deposition  of  B.  W.  Ed- 
dington,  appeUant's  president  and  also  that 
of  J.  A.  Krels,  another  of  its  officers.  Their 
depositions  also  show  that  the  contract  be- 
tween appellant  and  appellee  as  construed  by 
them  Included  the  steam  shovel  work  neces- 
sary at  Stamper's  fill. 

In  the  situation  brought  about  by  the  re- 
fusal of  appellant  to  perform  the  Stamper  fill 
work,  appellee,  being  unable,  owing  to  the 
smallness  of  the  job  and  the  lateness  of  the 
season,  to  get  another  contractor  to  under- 
take It,  or  to  lease  a  plant  with  which  to  do 
the  work,  was  compelled  to  purchase  the  nec- 
essary steam  shovel  equipment  tn  order  to 
proceed  with  it  This  he  did  at  a  cost  of  $11,- 
000,  and  put  it  upon  the  work,  and  in  that  way, 
and  by  appellee  expending  large  additional 
sums  for  labor  and  otherwise,  Its  completion 
was  finally  effected.  About  the  time  of  appel- 
lee's purchase  of  the  equipment  mentioned, 
appellant  filed  Its  first  mechanic's  lien,  which 
was  for  the  $13,759.25,  and  this  was  followed 
a  few  days  later  by  the  filing  of  a  second  lien, 
which  was  for  the  overhaul  charges,  amount- 
ing to  $4,684.71.  The  filing  of  these  liens 
caused  the  Chesapeake  ft  Ohio  Hallway  Com- 
pany to  refuse  the  payment  of  any  further  es- 
timates to  Ireland,  which  rendered  it  impos- 
sible for  him  to  continue  the  work.  Re,  there- 
fore, surrendered  it,  financially  mined,  and 
the  railway  company  thereupon  took  charge 
of  and  caused  It  to  be  completed.    At.  that 
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time,  owing  to  tbe  liens  which  bad  been  filed 
by  appellant,  tbe  railway  company  conld  not 
afford  to  pay  appellee  the  $12,505.26  then  due 
him  for  past  work,  and  this  amount,  as  previ- 
ously stated,  it  paid  into  court  after  it  was 
sued  by  appellee. 

[1]  The  record  fails  to  furnish  any  legal 
excuse  for  appellant's  refusal  to  do  the  work 
required  at  the  Stamper  fllL  Manifestly  its 
failure  to  do  that  work  cannot  be  Justified 
on  the  ground  that  it  was  not  Included  In  the 
work  required  by  Its  contract  with  appellee, 
for  the  contract  required  it  to  do  all  the 
steam  shovel  work  on  the  entire  line  o'f 
railway  to  be  constructed  by  appellee,  and  the 
work  at  Stamper's  fill,  it  refused  to  perform, 
was  undoubtedly  steam  shovel  work.  It  is 
equally  manifest  from  the  evidence  that  the 
steam  shovel  work  at  Stamper's  fill  was  not, 
as  claimed  by  appellant,  required  of  the  sub- 
contractor Simpson  under  his  contract  with 
appellee.  Simpson's  contract  with  appellee, 
as  it  shows,  was  only  for  Ugbt  grading  and 
team  work.  He  liad'  no  equipment  for  doing 
steam  shovel  work,  and  was  neither  able  nor 
expected  to  do  that  character  of  work.  Such 
work  appertained  alone  to  the  contract  made 
by  appellant  with  appellee,  and  it  does  not 
seem  to  have  entered  the  mind  of  the  former 
to  set  np  a  claim  that  the  Stamper  fill  was  to 
be  done  by  Simpson  untU  this  litigation  arose 
between  it  and  appellee.    ' 

[2]  It  is  further  manifest  from  the  evi- 
dence, that  appellant  had  no  right  to  refuse 
to  perform  the  Stamper  fill  work  because  of 
appellee's  want  of  promptness  in  paying  it  for 
tbe  other  work  done  by  it,  as  it  is  apparent 
from  the  evidence  that  appellee  was  delayed 
in  obtalnlog  payments  from  the  Chesapeake 
&  Ohio  Railway  Ck)mpany  upon  the  monthly 
estimates  to  be  made  under  his  contract  with 
that  company,  on  account  of  appellant's  delay 
in  performing  the  work  required  of  it  by  its 
contract  with  appellee.  The  protesting  of 
one  of  tbe  checks  given  appellant  by  appellee 
in  part  payment  for  Its  work  could  not,  of 
itself,  have  justified  the  abandonment  of  the 
Stamper  fill  work  by  appellant,  as  the  matter 
was  immediately  rectified  and  made  good  by 
appellee. 

If  we  are  correct  in  the  conclusions  above 
expressed,  there  is  no  merit  in  tbe  appellant's 
complaint  of  tbe  refusal  by  the  trial  court  of 
the  peremptory  instruction  directing  a  find- 
ing for  the  appellant,  asked  by  it  at  tbe  con- 
clusion of  the  evidence.  There  was  no  con- 
trariety of  evidence  as  to  the  fact  that  ap- 
pellant was  entitled  to  recover  of  appellee 
$14,330.97  of  tbe  claim  asserted  by  it;  hence 
so  much  of  the  verdict  of  the  jury  as  allow- 
ed it  ttiat  sum  was  properly  direc-ted  by  the 
trial  court  in  the  first  Instruction  given.  The 
only  other  matters  necessary  to  be  submitted 
to  the  jury  were  the  questions  whether  appel- 
lant violated  its  contract  with  appellee  in  the 
particular  claimed  by  tbe  latter,  and,  if  so, 


the  amount  of  damages  resulting  to  appellee 
therefrom. 

Owing  to  their  number  and  length,  tbe  In- 
structions given  by  the  court  are  not  copied 
in  the  opinion.  We  do  not  however,  regard 
them  open  to  tbe  objections  urged  by  counsel 
for  appellant,  for,  as  a  whole,  they  fairly 
and  with  unusual  clearness  advised  the  jury 
of  the  issues  of  fact  submitted  for  their  de- 
cision and  all  tbe  law  necessary  for  their 
guidance  in  arriving  at  a  verdict. 

While  the  evidence  as  to  the  issues  submit- 
ted Was  conflicting,  we  are  not  prepared  to 
say  that  they  were  not  properly  determined 
by  tlje  verdict  of  the  jury.  The  record  fur- 
nishing no  cause  for  disturbing  the  verdict, 
the  judgment  is  afilrmed. 


FINLEY  V.  SMITH,  Banking  Com'r. 

(Oonrt  of  Appeals  of  Kentucky.     June  15. 

1915.) 

1.  Pbincipal  ano  Aob»t  «=s>12— Execution 
OF  Note. 

Under  Ky.  St.  §  3720b,  1 19,  declaring  that 
tbe  signature  of  any  party  may  be  made  by  an 
agent  duly  authorised  in  writing,  a  note  to  be 
valid  must  be  executed  either  by  tbe  party  to 
be  charged  or  by  an  a^ent  authorized  in  writ- 
ing; the  section  changing  the  common  law  to 
that  extent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  f  24;    Dec  Dig.  <8=3l2.] 

2.  Pbincipai,  and  Aokiit  «s»12— Avthobitt 
OF  Agent— luxKcuTioN  of  Instsuuerts. 

To  execute  a  nonnegotiable  instrument,  an 
agent  need  not  be  authorized  in  writing. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  24;    Dec  Dig.  «=>12.] 

3.  Bnxs  AKD  Notes  ^=»155— Negotiable  Iif- 

STBUMENTS— WeAT  AbE. 

A  note  recited  that  four  months  after  date 
for  value  received  the  undersigned  agreed  to 
pay  a  sum  fixed.  The  instrument  declared  that, 
the  signer  having  deposited  collateral  security 
with  the  payee,  it  was  agreed  that  in  case  of  de- 
preciation in  the  value  of  the  securities  the  mak- 
er would  deposit  additional  security  as  the 
payee  might  require  and  that  in  default  of  sucl- 
deposit  the  principal  sum  should  become  due 
and  payable.  I>iegotiable  Instruments  Law  (Ky. 
St.  I  3720b)  S  1,  declares  that  an  instrument  to 
be  negotiated  must  be  in  writing  and  signed 
by  the  maker,  must  contain  an  unconditional 
promise  or  order  to  pay  a  sum  certain  in  mon- 
ey, and  must  be  payable  at  a  fixed  or  determina- 
ble time  to  the  order  of  a  specified  person  or 
bearer.  Section  5  declares  that  an  instrument 
which  contains  an  order  or  promise  to  do  an 
act  in  addition  to  tbe  payment  of  money  is  not 
negotiable.  Held  that,  as  the  instrument  in 
question  contained  all  of  the  requisites  of  sec- 
tion 1,  the  agreement  to  deposit  additional  secu- 
rity cannot  be  held  to  destroy  its  negotiability, 
for  failure  to  comply  with  the  provision  merely 
hastens  the  date  of  maturity  and  in  effect  is 
similar  to  a  provision  that  a  failure  to  pay  in- 
terest will  make  a  note  immediately  due. 

lEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  407-410;  Dec  Dig.  «=» 
155.] 

Appeal  from  Circuit  Court,  Hopkins  County. 

Action  by  Thomas  J.  Smith,  Banking  Com- 
missioner, against  James  W.  Finley.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 


4E»For  othar  casai  ie<  lame  topic  and  KET-NUMBBR  in  all  K*y-Namb«r«d  OlgMts  and  IndazM 


Digitized  by 


Google 


Kjr.) 


FINIiBT  y.  SMITH 


263 


J.  A.  Jonaon  and  Teagne  &  Franklin,  all  of 
MadisonvUle,  for  appellant  Laffoon  &  Wad- 
djll,  o{  Madlsonvllle,  for  appellee. 

CARROLL,  J.  On  October  21, 1918,  the  fol- 
lowing promissory  note,  purj>orting  to  bave 
been  made  by  tbe  appellant,  James  W.  Einley, 
was  executed  and  delivered  to  the  Madlson- 
rille  Savings  Bank: 

"Four  months  after  date,  for  value  received, 
tile  underdgned  promises  to  pay  to  the  order 
of  MtdisonviUe  Savings  Bank,  MadisonviUe, 
Kentucky,  -tyro  thousand  five  hundred  dollars, 
without  defalcation,  negotiable  and  payable  at 
the  banking  house  of  said  bank  in  MadisonviUe, 
Kentucky.  The  undersigned  having  deposited 
with  the  said  bank  as  collateral  security  for  the 
piyment  hereof,  and  of  any  and  all  claims  and 
demands  of  indebtedness  of  which  the  nndersign- 
ed  may  now  or  hereafter  be  liable  to  said  bank, 
whether  directly  or  contingently,  and  whether 
as  principal,  surety,  guarantor,  or  indorser,  the 
aecurities  named  at  the  foot  of  this  note,  it  is 
farther  agreed  by  the  undersigned  that,  in  case 
of  depreciation  in  the  market  value  of  the  secu- 
rities herewith  or  hereafter  pledged  to  secure 
this  note,  the  undersigned  will  deposit  and 
pledge  with  said  bank  such  additional  security 
as  it  may  from  time  to  time  require,  and,  in  de- 
fault of  such  deposit  and  pledge  for  three  days 
after  notice  to  make  the  same  shall  be  given  to, 
or  left  at  the  place  of  business  of  the  undersign- 
ed, this  note,  at  tbe  option  of  the  bank,  shall  be- 
come due  and  payable.  And  on  default  in  pay- 
ment of  this  note  at  maturity,  or  if  it  shall  be- 
come payable  by  failure  to  deposit  additional 
aecurity,  as  aforesaid,  or  in  default  in  the  pay- 
ment of  any  other  liability  of  the  undersigned 
to  the  said  bank,  said  bank  or  its  president  or 
cashier  is  hereby  authorized  by  the  undersigned 
to  sell,  transfer,  and  deliver  said  securities  here- 
with pledged,  or  any  part  thereof,  and  any  se- 
curities which  may  hereafter  be  lodged  with  said 
bank  in  lieu  of  or  in  addition  thereto,  and  any 
other  property  of  the  undersigned  which  may 
come  into  the  possession  of  said  bank  for  safe- 
keeping or  otherwise.  Such  sale  mav  be  pub- 
lic or  private  or  at  any  Board  of  l^de,  and 
without  either  demand  or  advertisement  or  no- 
tice, which  are  hereby  expressly  waived,  and 
with  the  right  to  the  said  bank  to  purchase  any 
or  all  of  said  securities,  and  without  any  right 
of  redemption  to  the  undersigned,  which  is  here- 
by expressly  waived,  and  said  bank  or  its  presi- 
dent or  cashier  is  authorized  to  make,  sign,  and 
■ixecute  for  and  on  behalf  of  the  undersigned 
any  indorsement  or  act  of  assignment  or  trans- 
fer necessary  or  proper  to  pass  the  title  of  the 
undersigned  to  said  securities.  The  proceeds  of 
such  laTe  shall  be  applied  to  pay  the  expenses  of 
such  sale,  to  the  discharge  of  this  note,  and  the 
payment  of  any  other  liabilities  of  the  under- 
signed to  said  bank,  and  the  surplus,  If  any, 
shall  be  paid  to  the  undersigned,  and,  in  the 
event  this  note  has  to  be  collected  by  an  attorney, 
the  undersigned  promises  to  pay  a  reasonable  at- 
torney fee.  The  securities  pledged  herewith  are 
as  follows,  vis.  two  certificates  of  the  capital 
stock  of  tbe  Harris  Coal  Company,  being  certifi- 
cates numbers  for  f2,500  each,  

W.OOO." 

SabaeqnenUy  tbe  bank  became  Inaolvoit 
and  was  put  In  the  charge  of  the  appellee. 
Smith,  as  Banking  Commissioner.  Among  the 
assets  of  the  bank  was  this  note,  and,  upon 
the  failure  of  Floley  to  pay  It,  suit  was 
brought  by  the  Banking  Commissioner,  and 
npon  a  trial  before  a  Jurytbare  was  a  judg- 
ment against  Finley,  and  he  appeals. 

[1]  One  of  tbe  d^enses  made  by  Finley  was 


that  he  did  not  sign  or  antborixe  in  wiitliig 
any  person  to  sign  bis  name  to  the  note,  and 
therefore  tbere  should  bave  been  a  verdict 
and  judgment  in  his  favor. 

What  Is  known  as  the  Negotiable  Instm- 
ment  Law  is  contained  In  section  3720b  of  the 
Kentucky  Statutes,  and  section  19  of  this 
act  reads: 

"The  signature  of  any  party  may  be  made  by 
an  agent  duly  authorized  in  writing." 

And  so  If  tbe  note  in  suit  was  a  negotiable 
Instrument  within  tbe  meaning  of  this  law, 
and  the  name  of  Finley  was  not  signed  to  the 
note  either  by  himself  or  by  an  agent  duly 
authorized  In  writing,  he  Is  not  liable  on  the 
note,  If  section  19  Is  given  the  construction 
and  effect  that  its  reading  implies;  or,  in  oth- 
er words.  If  a  party  to  a  negotiable  instru- 
ment is  not  bound  unless  his  signature  be 
made  by  himself  or  "be  made  by  an  agent 
duly  authorized  In  writing."  This  law  was 
Intended  to  be  a  uniform  law  throughout  the 
United  States  by  virtue  of  its  adoption  in  the 
same  form  by  the  Legislatures  of  the  various 
states,  and  It  has  been  adopted  in  a  majority 
of  the  states  substantially,  if  not  exactly,  to 
tbe  same.  It  appears,  however,  that,  when 
the  act  In  the  form  of  its  adoption  In  other 
states  was  submitted  to  the  Legislature  of 
this  state,  section  19  read: 

"The  signature  of  any  party  may  be  made  by 
a  duly  authorized  agent.  No  particular  form  of 
appointment  is  necessary  for  this  purpose,  and 
the  authority  of  the  agent  may  be  established  as 
in  other  cases  of  agency." 

But  for  some  cause  section  19  as  it  now 
appears  was  adopted  In  place  of  the  section 
that  was  in  tbe  proposed  law.  The  reason 
for  adopting  the  section  that  now  appears  In 
the  law  in  place  of  the  proposed  section  Is 
not  known,  but  that  tbe  present  section  is 
radically  different  in  its  meaning  and  effect 
from  tbe  proposed  section  is  manifest  The 
section  as  proposed  simply  contained  tbe  dec- 
laration In  statutory  form  of  an  old  and  well- 
recognized  principle  In  tbe  law  of  agency  gen- 
erally, as  well  as  In  tbe  law  of  agency  as  ap- 
plied to  commercial  paper,  while  tbe  section 
as  amended  prescribes  that  the  authority  of 
the  .agent  must  be  in  writing. 

If  the  signature  of  a  party  to  a  negotiable 
note  could  be  made  by  a  duly  authorized 
agent  as  permitted  by  tbe  proposed  section, 
tbe  fact  that  he  was  duly  authorized  might 
be  shown  by  parol  evidence  and  by  such  facta 
and  circumstances  as  would  constitute  the 
maker  of  the  signature  the  authorized  agent 
of  tbe  person  whose  signature  it  purported 
to  be.  It  would  not  be  necessary  that  the 
person  making  the  signature  should  have  been 
authorized  in  writing  to  make  It  The  Leg- 
islature, however,  in  tbe  adoption  of  this  law 
thought  proper  to  provide  In  section  19  that 
the  signature  of  any  party  to  a  negotiable 
note  "may  be  made  by  an  agent  dnly  author- 
ized in  vnriting,"  and  we  think  that  in  mak- 
ing this  change  In  the  proposed  law  the  Leg- 
islature must  bave  intended  that  tbe  slgna- 
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tare  of  a  party  could  not  be  made  by  an 
agent  unless  the  agent  bad  been  duly  author- 
ized In  writing,  or  else  there  would  have  been 
no  reason  for  making  the  change.  The  mere 
fact  that  the  change  indicated  was  made  fur- 
nishes in  Itself  convincing  evidence  of  the 
legislative  intent  that  the  signature  of  a  par- 
ty could  not  be  made  by  an  agent  unless  the 
agent  was  duly  authorized  in  writing. 

The  argument  is  made  that  the  use  of  the 
word  "may"  shows  that  it  was  not  Intended 
that  written  authority  should  be  indispensa- 
ble, and  that,  if  the  Legislature  had  intended 
to  confine  this  power  to  an  agent  who  was 
authorized  in  writing,  the  word  "must"  or 
the  word  "shall,"  in  place  of  the  word  "may," 
would  have  been  used.  We  do  not,  however, 
find  the  reasoning  urged  in  support  of  this 
construction  satisfactory  or  convincing.  On 
the  contrary,  we  think  that,  when  the  Legis- 
lature made  the  change  indicated  in  the  pro- 
posed law,  the  purpose  was  to  limit  the  power 
to  an  agent  duly  authorized  in  writing,  and 
that  the  section  is  not  fairly  or  reasonably 
susceptible  of  any  other  construction.  It  may 
not  have  been  a  wise  change  to  have  made. 
It  may  In  some  instances  work  harm  and  in- 
justice in  the  administration  of  the  law,  but 
if  so  the  remedy  is  with  the  Legislature  and 
not  the  courts. 

[2]  On  a  trial  of  the  case  the  court  instruct- 
ed the  Jury  that,  if  they  believed  from  the 
evidence  "liat  the  name  of  James  W.  Flnley 
was  signed  to  the  note  in  evidence  by  Thomas 
E.  Finley  acting  under  specific  or  general  au- 
thority from  J.  W.  Finley  to  sign  the  same, 
they  will  find  for  the  plaintifT."  According 
to  our  view  of  the  law  applicable,  this  instruc- 
tion was  erroneous,  and  the  Jury  should  have 
been  instructed  that,  unless  they  believed 
from  the  evidence  that  Thomas  E.  Finley  was 
authorized  in  writing  by  James  W.  Finley  to 
sign  his  name  to  the  note,  they  should  find 
for  the  defendant.  In  saying  the  Jury  should 
have  been  so  instructed  we  assume  that  the 
note  was  a  negotiable  instrument,  and  will 
presently  set  out  the  reasons  for  so  holding. 
Of  course,  if  the  note  was  not  a  negotiable 
instrument  within  the  meaning  of  the  Nego- 
tiable Instrument  Law,  then  the  signing 
would  be  controlled  by  the  principles  of  the 
common  law  as  expressed  in  the  instrument 
given  by  the  court,  and  not  by  section  19  of 
the  act.  For  as  said  in  Wettlaufer  v.  Baxter, 
137  Ky.  362,  125  S.  W.  741,  26  L.  R.  A.  (N.  S.) 
804: 

"If  a  note  is  not  a  negotiable  instrument 
within  the  meaning  of  this  act,  then  tlie  rights 
and  liabilities  of  the  parties  on  it  are  to  be  de- 
termined by  the  law  as  administered  with  refer- 
ence to  nonnegotiable  instruments.  If  it  is  a 
negotiable  inKtruracnt  in  the  meaning  of  the  act, 
then  the  rights  and  liabilities  of  the  parties  to 
it  are  fixed  and  determined  by  the  provisions  of 
the  act  alone." 

[3]  The  remaining  question  is:  Was  this 
note  a  negotiable  instrument  within  the  mean- 


ing of  the  Negotiable  Instmment  Law?   Tbia 
law,  in  section  1,  provides  that: 

"An.  instrument  to  be  negotiated  must  conform 
to  the  following  requirements:  (1)  It  must  be 
in  writing  and  signed  by  the  maker  or  drawer. 
(2)  Must  contain  an  unconditional  promise  or 
Older  to  pay  a  sum  certain  in  money.  (3)  Must 
be  payable  on  demand  or  at  a  fixed  or  deter- 
minable future  time.  (4)  Must  be  payable  to 
the  order  of  a  specified  person  or  to  bearer." 

In  section  2  it  is  said: 

"The  sum  payable  is  a  sum  certain  within  the 
meaning  of  this  act,  although  it  is  to  be  paid: 
(1)  With  interest;  or  (2)  by  stated  install- 
ments; or  (3)  by  stated  installments,  with  a 
provision  that  upon  default  in  payment  of  any 
installment,  the  whole  shall  become  dne;  or 
(4)  with  exchange,  whether  at  a  fixed  rate  or 
at  the  current  rate;  or  (5)  with  costs  of  col- 
lection or  an  attorney's  fee,  in  case  payment 
shall  not  be  made  at  maturity." 

And  section  5  reads: 

"An  instrument  which '  contain*  an  order  or 
promise  to  do  an  act  in  addition  to  the  payment 
of  money  is  not  negotiable;  but  the  negotiable 
character  of  an  instrument  otherwise  negotiable 
is  not  affected  by  a  provision  which :  (1)  Au- 
thorizes the  sale  of  collateral  securities  m  case 
the  instrument  be  not  paid  at  maturity ;  or  (2) 
authorizes  a  confession  of  judgment  if  the  in- 
strument be  not  paid  at  maturity;  or  (3)  gives 
the  holder  an  election  to  require  something  to  be 
done  in  lieu  of  payment  of  money.  But  nothing 
in  this  section  shall  validate  any  provisions  or 
stipulation  otherwise  illegal." 

Looking  to  these  pertinent  sections  for  the 
description  of  a  negotiable  instrument,  the 
argument  is  made  that  this  note  is  not  a  ne- 
gotiable instrument,  because,  in  addition  to 
containing  an  unconditional  promise  to  pay 
the  $2,500  four  mOnths  after  date  to  the  Mad- 
Isonville  Savings  Bank,  it  contains  the  fur- 
ther promise  that,  if  the  collateral  deposited 
as  security  for  the  payment  of  the  note  should 
depreciate  in  value,  the  maker  "wUl  deposit 
and  pledge  with  said  bank  such  additional 
security  as  it  may  from  time  to  time  require, 
and  Ut  default  of  such  deposit  *  *  •  this 
note,  at  the  option  of  the  bank,  shall  become 
dne  and  payable." 

Accordingly,  It  Is  said  that  the  promise  to 
pledge,  if  required,  additional  security,  and 
the  condition  that  the  note  should  become 
due  upon  the  failure  to  pledge  additional 
security  demanded,  take  it  out  of  the  class  of 
negotiable  instruments,  because  it  is  provid- 
ed in  section  5,  supra,  that: 

"An  instrument  which  contains  an  order  or 
promise  to  do  an  act  in  addition  to  the  payment 
of  money  is  not  negotiable." 

It  will  be  observed  that  the  note  Is,  in  the 
first  place,  an  unconditional  promise  to  pay, 
at  a  fixed  time,  a  certain  sum  of  money,  to 
the  order  of  a  specified  person.  So  that  the 
qualities  of  the  paper  to  which  attention  Is 
drawn  as  rendering  it  nonnegotiable  are  to 
be  found  in  the  clauses  following  what  we 
may  call  the  terms  of  the  note  proper.  This 
arrangement,  however,  of  the  matter  contain- 
ed in  the  paper,  does  not  affect  the  question 
raised,  because  the  whole  of  the  paper  must 
be  considered  in  ascertaining  its  character 
as  a  negotiable  or  nonnegotiable  instrument. 
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It  Is  also  true  that  if  the  Independent 
promise  to  deposit  and  pledge  additional 
eecarity,  and  the  condition  that  upon  default 
in  making  such  deposit  the  note  should  be- 
come due  and  payable  at  the  option  of  the 
bolder,  deprive  the  note  of  its  negotiable 
character  under  the  Negotiable  Instrument 
law,  it  would  follow  that  the  Judgment  must 
be  affirmed;  for,  treating  the  note  as  a  non- 
negotiable  instrument,  the  promise  to  pledge 
additional  security,  and  the  condition  that 
tbe  failure  to  do  this  should  accelerate  the 
maturity  of  tbe  paper,  did  not  affect  the 
validity  of  the  paper  as  a  noonegotiable  in- 
strument. 

It  will  be  obserred  that  under  section  2 
tbe  taet  that  a  note  is  payable  is  stated  in- 
stallments, with  a  provision  that  upon  default 
Id  tbe  payment  of  any  installments  the  whole 
should  become  due,  does  not  affect  its  nego- 
tiable cliaracter.  It  will  also  be  noticed  that 
section  5  provides  that  the  negotiable  char- 
acter of  a  note  is  unaffected  by  a  provision 
aathorizing  the  sale  of  collateral  security, 
or  a  provision  that  gives  the  holder  au  elec- 
tion to  require  something  to  l>e  done  in  lieu 
of  tbe  payment  of  money.  So  that  tbe  only 
proTlaion  in  this  note  that  can  be  said  not 
to  be  expressly  authorized  by  the  Negotiable 
Instrument  Law  is  the  clause  pledging  the 
maker  to  deposit  on  demand  additional  se- 
curity under  penalty  of  precipitating  the 
maturity  of  the  paper. 

We  may  therefore  limit  the  inquiry  in- 
volving ttie  negotiable  character  of  this  paper 
to  the  consideration  of  two  questions:    (1) 
The  promise  of  the  maker  to  pledge,  tf  re- 
quired, additional  security;  and  (2)  the  pro- 
vision that  the  failure  to  do  this  should,  at 
the  option  of  the  holder,  accelerate  the  ma- 
turity of  the  paper.    This  brings  before  us 
for  decision  new  questions  in  the  construction 
of  the  Negotiable  Instrument  X<aw,  and  it  is 
rather  unfortunate  that  tbe  decisions  of  oth- 
er courts  of  last  resort,  to  which  these  ques- 
tions have  t>een  submitted,  are  not  harmoni- 
ous.   The  purpose  of  the  author  of  this  law 
was  to  secure  uniform  legislation  throughout 
the  United  States,  on  the  subject  of  commer- 
cial paper,  bo  that  a  person  in  any  one  state 
might,  by  examining  the  law  on  this  subject 
in  his  own  state,  be  advised  as  to  the  condl- 
tion  of  the  li^e  law  in  other  states.    And,  so 
far  as  legislation  is  concerned,  it  may  be  said 
that  the  desired  end  to  be  secured  by  uni- 
form legislation  has  been  accomplished.    But 
uniform  legislation  on  any  subject  necessarily 
loses  much  of  its  value  and  usefulness  unless 
it  is  followed  by  uniform  construction  by  the 
courts  to  which  the  legislation  is  submitted 
for  construction. 

This  Tinlformlty  of  ajnstruction,  however 
desirable,  is  scarcely  possible  of  attainment, 
because  a  court  of  last  resort,  when  new 
questions  involving  the  construction  of  stat- 
utes are  presented,  will  very  reasonably  and 
natorally  adopt  that  construction  that  it  con- 
eetveB  to  be  proper,  while  another  court  of 


last  resort  in  considering  the  same  questloa 
of  construction  might  with  the  same  honesty 
of  purpose  reach  an  entirely  different  con- 
clusion. This  condition  is  forcibly  illustrat- 
ed in  the  conflicting  views  of  the  courts  upon 
the  particular  question  now  before  us.  For 
example,  the  Supreme  Court  of  Kansas,  In 
the  case  of  Holllday  State  Bank  v,  Hoffman, 
85  Kan.  71,  U6  Pac.  238,  35  L.  B.  A.  (N.  S.) 
390,  Ann.  Ca&  1912D,  1,  held  that  an  other- 
wise negotiable  note,  with  collateral  security 
attached,  wtiich  provided  that,  "if  in  the 
Judgment  of  the  holder  of  this  note  said  col- 
lateral depredates  in  value,  the  undersigned 
agrees  to  deliver  when  demanded  additional 
security  to  the  satisfaction  of  said  holder; 
otherwise  this  note  shall  mature  at  once," 
was  rendered  nonnegotlable  by  tills  addition- 
al promise,  and  for  the  further  reasim,  as 
stated  by  the  court,  that  the  time  of  the 
maturity  of  the  note  was  rendered  doubtful 
and  uncertain  by  the  provision  that  upon  the 
failure  of  the  payee  to  deliver  the  additional 
security  the  note,  at  the  option  of  the  holder, 
should  mature  at  once. 

On  tbe  other  hand,  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit, 
in  Kennedy  v.  Broderick,  216  Fed.  137,  132 
C.  0.  A.  381.  L.  R.  A.  1916B,  472,  ruled 
that  a  condition  in  a  note  that,  "if  in  the 
judgment  of  the  holder  of  this  note  sold  col- 
lateral depreciates  in  value,  the  undersigned 
agrees  to  deliver  when  demanded  additional 
security  to  the  satisfaction  of  said  holder; 
otherwise  this  note  shall  mature  at  once" — 
did  not  affect  its  negotiable  quality. 

Other  cases  illustrating  divergent  if  not 
conflicting  views  of  the  coarta  upon  this  and 
kindred  subjects-  are:  Hunter  v.  Clark,  184 
111.  158,  56  N.  E.  297,  75  Am.  St.  Bep.  160; 
Raleigh  County  Bank  v.  Poteet  (W.  Va.)  82 
S.  E.  332,  L.  R.  A.  1915B,  928;  Fleming  v. 
Sherwood,  24  N.  D.  144,  139  N.  W.  101,  43  L. 
R.  A.  (N.  S.)  945;  State  Bank  of  Halstad 
v.  Bllstad,  162  Iowa,  433,  136  N.  W.  204, 
144  N.  W.  363,  49  L.  R.  A.  (N.  S.)  132 ;  Ross- 
vlUe  State  Bank  v.  Heslet,  84  Kan.  315,  113 
Paa  1052,  33  L.  R.  A.  (N.  S.)  738;  First 
National  Bank  of  Pomeroy  v.  Buttery,  17 
N.  D.  326,  116  N.  W.  341,  16  I*  R.  A.  (N:  S.) 
878,  17  Ann.  Cas.  62;  Bell  v.  Biggs,  34  Okl. 
834,  127  Pac.  427,  41  J/.  B.  A.  (N.  S.)  1111 ; 
Farmers'  Loan  &  Trust  Co.  v.  McCoy,  32  Okl. 
277,  122  Pac.  125,  40  L.  B.  A.  (N.  S.)  177; 
Taylor  v.  American  National  Bank,  63  Fla. 
631,  S7  South.  678,  Ann.  Cas.  1914A,  300. 

Without  citation  of  further  authority,  we 
are  inclined  to  adopt  tbe  view  that  the  con- 
ditions relied  on  as  destroying  the  negotiable 
character  of  this  note  do  not  accomplish  that 
purpose.  The  essential  things  pointed  out  in 
section  1  of  the  act  are:  (1)  That  th6  instru- 
ment must  l>e  in  writing,  signed  by  tbe  mak* 
er ;  (2)  must  contain  au  unconditional  prom- 
ise to  pay  a  sum  certain  in  money;  (8)  must 
be  payable  on  demand  or  at  a  fixed  future 
time ;  (4)  must  be  payable  to  the  order  of  a 
specified  person  or  to  bearer.    And  the  in- 
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dependent  promise  In  this  note  pledging  the 
bolder  upon  demand  to  put  np  additional 
collateral  did  not  substantially  affect  any  of 
tbese  requirements.  The  promise  to  strength- 
en the  collateral  under  penalty  of  the  note 
maturing  at  once  did  not  change  the  date  of 
its  maturity  any  more  than  would  the  provi- 
sion in  a  note  payable  in  installments  that 
upon  default  in  the  payment  of  the  install- 
ment the  whole  should  become  due. 

We  think  the  promise  to  do  an  act  in  ad- 
dition to  the  payment  of  money  that  will  ren- 
der the  note  not  negotiable  must  be  a  promise 
that  conflicts  with  some  one  of  the  essential 
characteristics  of  a  negotiable  note;  or,  as 
applied  to  the  case  in  hapd,  it  must  be  a  prom- 
ise to  do  something  that  would  affect  the  un- 
conditional promise  contained  in  the  body  of 
the  instrument  as  the  time  fixed  for  its 
maturity.  The  Negotiable  Instrument  Liaw, 
in  section  2,  permits  a  note  to  be  made  paya- 
ble In  Installments  with  a  provision  that  up- 
on default  in  the  payment  of  any  Installment 
the  whole  shall  be  come  due.  Under  this 
provision,  if  any  Installment  of  a  note  payable 
in  installments  at  a  fixed  time  is  not  paid, 
this  delinquency  precipitates  the  maturity  of 
the  note  and  thereby  changes  the  time  fixed 
for  its  maturity  as  certainly  as  does  the 
stipulation  that.  If  the  value  of  the  collateral 
is  impaired,  other  collateral  should  be  sup- 
plied or  else  the  note  will  become  due. 

It  ia  quite  usual  to  pledge  collateral  as 
security  for  the  payment  of  a  negotiable 
note,  and  we  do  not  think  that  any  narrow 
construction  of  the  law  should  be  adopted 
that  would  have  the  effect  of  impairing  the 
value  of  this  kind  of  security  or  that  would 
deny  to  the  holder  the  right  to  in^st  that, 
if  the  value  of  the  collateral  deposited  should 
become  impaired,  the  maker  must  strengthen 
it  or  else  precipitate  the  maturity  of  the 
paper.  This  condition  in  the  note  is  merely 
supplementary  to  the  fixed  and  controlling 
promises  and  is  really  nothing  more  than 
additional  security  for  the  payment  of  the 
instrument.  It  is  not,  strictly  speaking,  "an 
order  or  promise  to  do  an  act  in  addition  to 
the  payment  of  money,"  but  is  rather  an 
order  or  promise  to  do  an  act  that  will  better 
secure  the  promise  to  pay  the  money  stipu- 
lated at  the  time  fixed  in  the  note.  If  this 
condition  or  promise  would  disturb  the  nego- 
tiability of  commercial  paper,  the  effect  would 
necessarily  be  to  lessen  the  value  of  collateral 
as  security,  because  holders  of  paper  would 
not  be  disposed  to  accept  collateral,  much  of 
which  has  'a  fluctuating  value,  if  they  were 
denied  the  right  to  insist  that  its  value 
should  be  maintained  in  an  amount  sufficient 
to  serve  the  purpose  for  which  it  was  ac- 
cepted. 

Being  of  the  opinion  that  the  instrument 
sued  on  was  negotiable  paper,  the  Judgment 
is  reversed,  with  directions  for  a  new  trial 
in  conformity  with  this  opinion. 


BORDERLAND  COAL  00.  t.  KERNS. 

(Court  of  Appeals  of  Kentucky.    June  Ifl,  1915.) 

1.  BvinENCE  9=»243— Declabatiokb  of  Aobnt 
'  — AnMissraiLiTT. 

In  an  action  against  a  coal  company  where 
plaintiff  asserted  negligence  of  the  servant  in 
charge  of  an  electric  motor,  declarations  by  the 
superintendent  of  the  company  that  such  serv- 
ant was  too  reckless  to  be  in  charge  of  the  ma- 
chine are  admissible  when  made  before  the  in- 
jury, but  not  when  made  after  the  accident ;  for, 
though  the  company  is  charged  with  the  super- 
intendent's knowledge,  an  agent  cannot  inake 
declarations  against  bis  principal. 

tEd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  908-915;    Dec.  Dig.  <S=>243.] 

2.  Evidence  iS=>121— Res  Gvarx. 

Where  after  plaintiff  had  been  injured  ow- 
ing to  the  acta  of  another  servant  who  was  In 
charge  of  an  electric  mine  motor,  the  mine  su- 
perintendent in  reoponse  to  a  telephone  message 
informing  him  of  the  injury  stated  that  the  serv- 
ant in  charge  of  the  motor  was  too  reckless, 
such  statement  was  not  admissible  as  part  of 
the  res  gests. 

[Ed.  Note.— For  other  cases,  see  E!vidence, 
Cent.  Dig.  M  303,  307-338,  1117,  1119;  Dec 
<S=>121.] 

3.  Masteb  and  Servant  «=s>238— Injttbixs  to 
Sebvantv-Contbibutoby  Nequoence. 

Where  rails  held  down  by  rock  were  being 
moved  by  an  electric  motor,  an  employ^  who 
selected  a  place  on  the  side  of  the  track  as  is 
customary  in  such  cases,  was  not  guilty  of  con- 
tributory negligence,  although  he  was  struck  by 
the  rail  when  the  motor  was  started  with  great 
force  and  allowed  to  escape  from  control,  it 
appearing  that  in  ordinary  circumstances  he 
would  have  been  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  681,  743-748;  Dec.  Dig. 
«s>238.] 

4.  Masteb  and  Sebvani  i3=>289— Tnjt7bies  to 

SEBVANT— CONTBIBUTOBT  NEGLIOENCK. 

In  a  servant's  action,  question  of  his  con- 
tributory negligence  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  1088,  1090,  1092-1132; 
Dec.  Dig.  <3='2S9.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  John  W.  Kerns  against  the  Bor- 
derland Coal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

J.  J.  Moore,  of  PikevUle,  Jas.  P.  Woods,  of 
Roanoke,  Va.,  S.  D.  Stokes,  of  Williamson, 
W.  Va.,  and  John  F.  Butler,  of  PikevUle,  for 
appellant  Roscoe  Vanover,  of  PikevUle,  D. 
M.  Howerton,  of  Catlettsburg,  and  B.  J.  Pidc- 
lesimer,  of  PikevUle,  for  appellee. 

HURT,  J.  The  appellee,  John  W.  Kema, 
was  an  employ^  of  the  appellant.  Borderland 
Coal  Company,  which  was  engaged  in  mining 
coal  in  Pike  county.  His  main  duties,  which 
appellant  required  him  to  perform  under  Ua 
employment,  were  the  operation  of  the  pump, 
and  keeping  the  mines  free  from  water,  which 
interfered  with  the  miners  in  their  duties, 
and  setting  timbers  to,  protect  the  roof  of 
the  mines;  and  in  the  absence  of  the  track- 
layer, it  was  bis  duty  to  look  after  the  tracks 
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in  Uie  mines,  and  to  do  whatever  waa  necesr 
sary  to  keep  ^tbe  tracks  in  condition.    About 
Uie  lOtb  of  Jnly,  he  observed  that  at  a  cer- 
tain point  in  the  mines  tliere  was  a  portion 
of  the  track  which  needed  taking  up,  and 
the  employe,  whose  regular  duty  It  was  to  do 
this,  being  absent,  and  the  duty  to  do  same 
devolving  upon   the  appellee,  he  uncoupled 
four  of  the  rails,  and  with  the  assistance  of 
another,  pulled  them  upon  top  of  each  oth- 
er, in  a  pUe,  and  he  then  went  to  see  about 
the  tipple,  with  the  Intention  of  returning 
from  there  and  to  take  care  of  the  ^ails,  but 
when  he  returned  In  30  or  40  minutes,  a  quan- 
tity of  debris  from  the  roof  had  fallen  upon 
the  rails  and  he  was  unable  to  extricate  or 
remove  them  by  his  own  exertions.    In  this 
mine  a  motor  was  used  to  propel  cars  and 
other  service,  and  It  was  also  used  to  pull 
rails  from  under  loads  of  debris,  where  the 
extrication  of  the  rails  required  the  exertion 
of  uHtre  strength  than  could  be  employed  by 
men.    A  man,  whose  name  was  Pearly  Ed- 
irards,  was  engaged  by  the  api)ellant  for  the 
duty  of  operating  the  motor,  and  was  at  this 
time  engaged  in  the  regular  operation  of  the 
motor,  for  the  purposes  for  which  it  was  used. 
On  the  following  day  the  appellee  liotlfied 
Edwards  of  the  rails  above  mentioned,  and 
that  it  was  necessary  for  him  to  bring  the 
motor  and  "pull"  the  rails.    The  appellee  se- 
cnred  a  chain,  which  was  8  or  10  feet  in 
length,  and  repaired.  In  company  with  his 
"helper,"  Fred  Thompson,  to  the  place  where 
the  rails  were  and  awaited  the  coming  of  the 
motor.   The  rails  were  20  to  30  feet  in  length, 
and  the  debris  had  fallen  and  was  resting 
npon  the  rails,  chiefly  at  the  end  opposite  to 
the  one  at  which  the  motor  would  be  attach- 
ed to  draw  them  out.    In  the  ends  of  each  of 
the  rails  was  a  hole,  except  as  to  one  of  them, 
the  portion  of  which  containing  the  hole  had 
lieen  broken  ofF.   Two  of  the  rails  were  curv- 
ed rails,  used  in  laying  the  tracks  when  It 
was  necessary  to  make  a  curve  In  It.    The 
other  rails  were  straight    The  roof  of  the 
mine,  at  this  place,  was  3  feet  and  8  inches 
from  the  floor.    The  rail  nearest  the  side  up- 
on which  appellee  stood  was  about  7  feet 
f^om  the  "ribs"  or  wall  of  the  mine,  and  3 
or  4  feet  from  the  rail  was  a  pile  of  debris, 
which  had  been  thrown  there  out  of  the  way. 
Upon  the  other  side  of  the  track  the  distance 
was  smartly  greater  from  the  track  to  the 
wall.   A  hole  went  through  the  wall  upon  the 
aide  of  the  track  where  appellee  was,  into 
another  room,  but  it  is  not  clear  that  appel- 
lee knew  of  the  existence  of  this  hole.    When 
Sdwards  arrived  with  the  motor,  he  was  ac- 
companied by  the  brakeman,  Roy  Black.   The 
(jiabi  was  fastened  to  the  end  of  a  rail  by 
Inserting  a  bolt  through  the  hole  in  the  end 
of  the  rail  and  was  then  attached  to  the  mo- 
tor, when  the  motorman  would  put  the  motor 
In  operation,  and  draw  the  rail  from  under- 
neath the  stone,  which  had  fallen  upon  it 
l^hree  of  the  rails  were  thus  drawn  without 


dlSkmlty.  There  is  some  c<Hifuston  In  the 
evidence,  as  to  which  one  of  the  parties  pres- 
ent attached  the  chain  to  the  rails,  but  it 
api)ear8,  that  as  soon  as  a  rail  was  drawn, 
that  appellee  and  his  "helper"  would  pick  up 
the  rail  and  lay  It  aside.  The  remaining  rail 
was  one  of  the  curved  ones,  and  the  one 
which  had  no  hole  In  the  end  of  It,  to  which 
the  chain  could  be  attached.  It  was  attempt- 
ed to  attach  the  chain  by  putting  It  around 
the  rail  a  few  Inches  from  the  end,  and  in- 
serting one  link  of  the  chain  through  another, 
and  thus  fasten  it  to  the  rail.  When  the  first 
attempt  w«s  made,  and  the  motor  started 
forward,  it  drew  the  end  of  the  rail  around 
toward  the  car,  and  the  chain  slfpped  off. 
The  chain  was  thai  wrapped  around  the  rail 
further  from  the  end  of  It,  than  was  first 
attempted,  probably  two  or  three  feet  from 
the  end.  It  is  not  clear,  exactly,  who  it  was 
that  tied  the  chain  to  this  rail  at  this  time. 
Edwards,  however,  got  down  from  the  motor 
and  assisted.  He  then  said,  "I  vdll  pull  it." 
He  then  backed  the  motor  up  to  the  end  of 
the  rail,  producing  all  the  slack  In  the  chain 
of  which  it  was  capable,  and  then  put  on  all 
the  power  of  which  the  machine  was  capable, 
which  caused  the  motor  to  Jump  forward  pro- 
ducing a  Jerk,  which  loosened  the  rail  and 
Jerked  It  from  under  the  debris,  and  did  not 
stop  the  motor  until  it  had  gone  forward 
about  20  feet.  The  front  end  of  the  rail 
struck  a  cross-tie,  cutting  It  about  half  in 
two,  and  causing  the  rear  end  to  elevate  in 
the  air,  and  to  fly  around  to  one  side,  and 
strike  the  ap];>ellee  upon  the  face,  knocking 
out  one  eye,  breaking  his  Jaw,  and  knocking 
him  insensible  for  the  time  being,  and  re- 
sulted In  permanent  injuries  to  him.  At  the 
time  appellee  was  struck,  he  was  sitting  upon 
some  debris  four  or  five  feet  from  the  rail, 
and  bis  "helper"  was  standing  near  him.  The 
brakeman  was  upon  the  opposite  side  about 
the  same  distance  from  the  rail,  and  each 
was  about  14  feet  from  the  rear  end  of  the 
rail.  The  appellee  and  the  others  were  oc- 
cupying the  same  places,  with  reference  to 
the  rails,  they  occupied  when  each  of  the 
other  three  rails  were  drawn  by  the  motor. 

The  appellee  states  that  he  had  never 
seen  but  one  rail  drawn  previous  to  tills  time, 
by  the  use  of  a  motor,  but  the  evidence 
shows  that  in  drawing  rails  under  circum- 
stances of  the  kind  It  was  customary  among 
the  miners  to  take  x>o8ltlon8  upon  eadti  side, 
at  about  the  distance  these  men  did,  and  to 
await  the  drawing,  unless  the  motorman  In- 
formed them  that  the  particular  operation 
was  dangerous,  and  to  go  further  away. 
There  was  proof  showing  that  the  customary 
and  ordinary  way  to  draw  rails,  under  cir- 
cumstances similar  to  the  one  In  the  instant 
case,  was  for  the  motorman  to  put  on  a  slight 
degree  of  power  at  first  and  to  move  forward 
steadily,  increasing  the  power.  If  necessary, 
and  if  a  steady  pull  failed  to  remove  the  rail, 
he  would  then  back  the  motor  up  to  or  near 
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the  end  of  tbe  rail,  producing  some  dack  In 
the  chain,  and  then  go  forward  with  a  jerk, 
and  thus  loosen  the  rail,  keeping  the  motor 
ander  control,  and  to  Immediately  shut  off 
the  power  when  the  rail  waa  loosened.  The 
power  could  be  withdrawn  instantaneously. 
TbMB  operated,  it  was  contended  the  -persons 
present  incurred  no  danger  from  Injuries, 
such  as  occurred  to  appellee. 

The  appellee  filed  his  petition  against  ap- 
pellant to  recover  damages  for  the  injuries 
sustained  by  him.  In  his  petition  he  alleged 
that  the  motorman,  BMwards,  was  incompe- 
tent for  his  duties,  and  an  unfit  servant  to 
operate  a  motor;  that  he  was  reckless  and 
careless  in  the  operation  of  the  motor ;  that 
the  Incompetency,  unfitness,  recklessness,  and 
carelessness  of  Edwards  to  handle,  and  in 
handling,  the  motor,  was  the  sole,  direct,  and 
proximate  cause  of  appellee's  injuries;  that 
his  incompetency,  unfitness,  carelessness,  and 
recklessness,  in  the  operation  of  the  motor, 
was  known  to  appellant,  or  could  have  been 
known  by  It  in  the  exercise  of  ordinary  care, 
but  was  unknown  to  appellee,  and  could  not 
have  been  known  to  him  by  the  exercise  of 
ordinary  care,  until  he  received  the  injuries 
complained  of. 

The  appellant,  by  its  answer,  denied  the 
allegations  of  the  petition,  and  also  pleaded 
contributory  negligence  upon  the  part  of  ap- 
pellee, and  that  the  Injury  he  received  was 
one  of  the  assumed  risks  of  bis  employment 
The  afflrmatlve  allegations  of  the  answer 
were  denied  by  reply. 

Upon  the  issues  thus  made  up,  a  trial  was 
had  before  the  court  and  a  Jury,  which  re- 
sulted In  a  verdict  of  the  Jury  In  favor  of 
appellee,  fixing  the  damages  at  $7,000,  and 
a  judgment  of  the  court  in  accordance  there- 
with. The  appellant  filed  grounds  and  mov- 
ed the  court  to  grant  a  new  trial,  which  was 
overruled  by  the  court.  Exceptions  were 
properly  taken  and  saved. 

The  grounds  relied  upon  for  reversal  of 
the  judgment  are:  First.  The  court  erred  in 
admitting  incompetent  evidence  over  the  ob- 
jection of  appellant.  Second.  The  court  err- 
ed in  overruling  appellant's  motion  for  a  di- 
rected verdict  in  its  favor,  by  the  Jury,  at  the 
close  of  the  evidence  of  appellee,  and  at  the 
dose  of  aU  the  evidence.  Third.  The  court 
erred  in  giving  Instructions  to  the  jury,  and 
in  refusing  to  instruct  the  Jury,  as  requested 
by  appellant 

[1]  Upon  the  trial,  and  over  the  objection 
of  the  appellant,  the  appellee  was  permitted 
to  prove  by  various  witnesses  that  after  the 
time  of  the  transaction,  in  which  appellee  re- 
ceived his  injuries,  they  heard  the  superin- 
tendent of  the  appellant's  mines,  who  was  in 
authority  at  the  time  the  injuries  were  sus- 
tained, make  declarations  to  the  effect  that 
Edwards,  the  motorman,  was  too  reckless 
to  be  Intrusted  with  the  operation  of  a  mo- 
tor. It  is  not  necessary  to  state  the  names 
of  these  witnesses,  or  the  declarations,  which 
they  proved,  were  made  by  the  snperintend- 


ent  Upon  the  issues,  as  to  whether  or  not 
the  appellant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the  In- 
competency and  unfitness  of  the  motorman 
t»  operate  and  handle  its  motor,  in  perform- 
ing the  duties  incumbent  npon  the  motor- 
man,  in  the  operation  of  Its  mines,  and  the 
negligence  of  appellant  in  employing  and  re- 
taining in  its  employ  such  an  incompetent 
servant,  the  declarations  of  the  mine  super- 
intendent, who  had  the  authority  to  employ 
and  to  discharge  the  motorman,  tending  to 
show  his  Incompetence  and  unfitness,  and 
which  were  made  before  the  time  upon  which 
appellant  sustained  his  injuries,  are  compe- 
tent evidence  to  prove  the  appellant's  knowl- 
edge of  the  Incompetence  and  unfitness  of  the 
motorman.  The  only  knowledge  of  the  in- 
competence and  unfitness  of  the  motorman, 
which  would  show  negligence  on  the  part  of 
appellant,  which  could  cause  the  injuries  to 
appellee,  would  necessarily  be  that  knowl- 
edge had  by  it,  previous  to  the  time  the  in- 
juries were  sustained.  Knowledge  acquired 
by  appellant  thereafter  could  not  be  impnted 
to  it  as  negligence  resulting  in  the  injuries. 
The  reason  why  the  declarations  of  the  mine 
superintendent,  regarding  the  incompetency 
of  the  motorman,  made  before  the  injuries 
were  received,  were  competent  as  evidence 
against  appellant,  is  that  he  was  the  agent 
of  appellant,  but  he  could  not  upon  principle 
be  held  as  the  agent  for  appellant  to  make 
statements  damaging  to  it,  after  the  occur- 
rence, and  the  statements  of  such  an  agent 
would  be  mere  hearsay.  This  court  has  uni- 
formly held  that  such  statements  of  an 
agent,  made  after  the  injury  complained  of, 
are  not  competent  as  against  the  principal. 
Embry  v.  L.  &  N.  R.  R.  Co.,  36  S.  W.  1123, 
18  Ky.  Law  R^.  437;  a  ft  O.  By,  C!o.  v. 
Smith,  101  Ky.  Ill,  39  S.  W.  832,  18  Ky. 
Law  Rep.  1079 ;  L.  ft  N.  R,  B,  Co.  v,  Webb, 
99  Ky.  332,  35  S.  W.  1U7,  18  Ky.  Law  Rep. 
258;  Parker's  Adm'r  v.  Cumberland,  T.  & 
T.  Co.,  77  S.  W..1109,  25  Ky.  Law  Rep.  1391; 
East  Tennessee  Telephone  Co.  t.  Simm's 
Adm'r,  99  Ky.  404,  36  S,  W.  171,  38  S.  W. 
131, 18  Ky.  Law  Rep.  761. 

[2]  The  authorities  relied  upcm.  by  the  ap- 
pellee to  Justify  the  proof  of  the  declara- 
tions of  the  mine  superintendent  after  the  in- 
juries were  sustained  do  not  bear  out  such  a 
conclusion.  They  are  aU  cases  wherein  dec- 
larations of  the  parties  participating  in  the 
act,  resulting  in  the  injury,  were  admitted 
upon  the  ground  that  they  were  a  part  of  the 
res  gestae.  In  Brown  v.  Louisville,  53  S.  W. 
1041,  21  Ky.  Law  Rep.  995,  the  statement 
allowed  to  be  proved  was  made  by  the  Injur- 
ed party,  who  had  fallen  from  a  car,  and 
the  declaration  was  made  as  to  how  the  fall 
occurred,  just  as  she  was  being  taken  up 
from  the  ground. 

In  L.  ft  N.  R.  R.  Co.  v.  Shaw's  Adm'r,  the 
declaration  was  that  of  a  man  seeking  dam- 
ages on  account  of  being  kicked  from  a  train, 
and  waa  a  statement  made  to  that  effect, 


Digitized  by 


Google 


Ky.) 


BOBSEBXrAKD  COAL  CO.  v.  BCEKNS 


269 


wltbin  fonr  or  Ave  minutes  after  the  occur- 
rence, and  as  quick  as  be  was  found.  In 
Fiord  V.  Paducah  Ry.  Co.,  64  S.  W.  653,  23 
Ef.  Law  Rep.  1077,  tbe  statement  was  that 
of  tbe  motorman,  as  to  how  the  train  hap- 
pened to  run  upon  tbe  complainant,  made  Im- 
mediately upon  tbe  occasion  of  the  occur- 
rence, at  the  same  place,  and  Just  as  tbe  In- 
jured man  was  gotten  from  under  tbe  car. 

In  L.  &  N.  R.  R.  Co.  y.  Eart,  94  Ky.  868. 
22  S.  W.  607,  16  Ky.  Law  Rep.  184,  a  brake- 
man  was  Injured  by  a  fall,  and  withtn  a  few 
seconds  thereafter,  tbe  statement  was  made 
by  him,  which  was  held  to  be  a  part  of  tbe 
res  gestae.  In  McLeod,  Receiver,  r.  Glnther's 
Adm'r,  80  Ky.  401,  the  Injury  resulted  from 
a  collision  of  two  trains,  and  the  statement 
allowed  as  res  gestse  was  made  wltbin  a  mln- 
Dte  or  two  by  one  of  the  trainmen,  and  wbUe 
the  Injured  were  being  sought  for.  The  case 
of  L.  &  N.  K.  R.  Co.  V.  Foley;  94  Ky.  220,  21 
8.  W.  868,  16  Ky.  Law  Rep.  17,  does  not 
seem  to  be  In  line,  entirely,  with  the  other 
adjudications  of  this  court,  but  as  was  said 
by  this  court  in  McLeod  v.  Glnther's  Adm'r, 
Enpra: 

"What  constitutes  rea  ^estffi  is  often  difficult 
to  determine,  as  the  relationship  of  facta,  when 
tbe  thing  done  is  composed  of  different  agencies 
and  actions,  separated  more  or  less  in  point  of 
time  and  manner  of  performance,  is  not  always 
palpable,  and  though  necessary,  may  be  fre- 
quently obscured  by  the  multiplicity  of  particles 
which  go  to  make  up  the  mam  fact  under  con- 
aideratfon.  1  Oreenleaf,  f  108.  Hence  the  par- 
ticalar  facts  of  each  case  must  determine  the 
relevancy  of  declarations  sought  to  be  proven 
as  part  of  the  acta  or  facts  constituting  and 
legally  belonging  to  the  cause  of  action." 

In  I.  C  R.  R-  Go.  T.  Gotland's  Adm'r,  160 
Ky.  725,  170  S.  W.  48,  this  court  further 
siQd: 

"Declarationa  admissible  as  part  of  the  res 
seats  must,  as  a  general  rule,  be  made  by  one 
of  the  actors  in  the  affair,  contemporaneous  in 
point  of  time  with  the  particular  transaction, 
at  or  near  to  the  place  of  Its  occurrence,  and 
mnst  explain  the  main  fact;  but  a  declaration 
■o  far  removed  in  point  of  time  from  tbe  main 
fact  as  to  make  it  a  mere  narrative  of  a  past 
transaction  or  a  declaration,  which  does  not 
explain  the  principal  fact,  or  which  was  made 
at  some  distance  from  the  place  of  ita  occur- 
rence is  not  admissible  as  substantive  evidence 
as  a  part  of  the  res  gests." 

This  doctrine  Is  stated  In  Greenleaf,  {  107, 
and  Elliott  on  Evidence,  vol.  1,  {  512,  and  np- 
held  In  L  G  R.  R.  Go.  T.  Houcblns,  125  Ky. 
483,  101  S.  W.  924,  31  Ky.  Law  Rep.  93,  L. 
&  N.  B.  R.  Co.  V.  Bills,  97  Ky.  330,  30  S.  W. 
979,  17  Ky.  Law  Rep.  259,  U  ft  N.  R.  R.  Oo. 
V.  MoUoy,  122  Ky.  219,  91  S.  W.  685,  28  E:y. 
Iaw  Rep.  1113,  and  In  many  other  cases. 

It  is  not  Insisted  that  any  of  tbe  declara-v 
tions  of  the'  mine  superintendent,  in  refer- 
ence to  Incompetency  of  tbe  motorman,  is  a 
part  of  tbe  res  gestse,  except  tbe  statement 
detailed  by  the  witness  who  says,  that  a  ifew 
minutes  after  the  injury  was  sustained  by 
appellee,  that  he  went  to  tbe  telephone  and 
called  up  the  sui)erlntendent,  who  was  at 
•onw  place  not  shown  by  tbe  proo^  and  In- 
fotaaed  him  of  tbe  •ocorrenoe,  when  the  sit 


perlntendent  said  In  substance,  that  he  "was 
looking  for  it,  that  Pearly  was  too  reckless 
to  handle  a  motor."  This  declaration  made 
under  the  drcnmstances  proven  does  not 
bring  It  within  the  rule  laid  down  in  I.  O.  Ri 
R.  Ca  T.  Gotland's  Adm'r,  supra,  and  was 
dot  competent  as  substantive  evidence.  The 
admission  of  tills  declaration  of  tbe  mine 
superintendent,  after  the  injury  was  sustain- 
ed as  weU  as  the  other  declarations  alleged 
to  have  been  made  by  him  after  tbe  injury, 
being  Incompetent  upon  tbe  Issues  in  this 
case,  was  very  prejudicial  to  tbe  substantial 
rights  of  appellant,  and  must  result  in  a  re- 
versal of  tbe  Judgment.  The  evidence  was 
sufficient  upon  the  cause  of  action  stated  In 
the  petition  and  amended  veUtlxm  to  submit 
tbe  case  to  tbe  Jury. 

[3, 4]  Tbe  contention  of  appellant  that  the 
court  erred  In  not  Instmctlug  the  Jury  per- 
emptorily to  find  for  It,  on  account  of  the 
alleged  contributory  negligence  of  appellee. 
Is  not  merltorlons.  He  was  engaged  In  the 
line  of  bis  duty.  He  had  a  right  to  assume, 
without  actual  knowledge  to  the  contrary, 
that  the  motorman  was  a  competent  and  fit 
person  to  operate  the  motor.  When  tbe  mo- 
torman prepared  to  draw  the  rail,  the  ap- 
pellee took  a  position  at  a  place  customary 
and  usual  under  such  circumstances  for  mln- 
eis  engaged  as  he  was,  to  take  position.  If 
the  motor  was  carefully  and  properly  operat- 
ed, there  was  no  danger  which  could  be  ob- 
vious to  any  one.  It  Is  true  that  he  was  an 
experienced  man  In  the  woi^  of  mines,  but 
it  does  not  appear  that  be  had  any  experi- 
ence with  tbe  oi)eratlon  of  a  motor,  under 
such  drcumstan'ces.  He  was  not  the  superloi 
servant  of  the  motorman,  and  be  bad  no  au- 
thority to  control  him  in  tbe  manner  of  han- 
dling the  motor.  There  can  be  no  doubt  thai 
It  Is  tbe  duty  of  the  servant  to  exercise  that 
degree  of  care  which  is  commensurate  witb 
the  character  of  his  occupation,  and  if  by  bis 
negligence  be  comes  to  injury,  be  has  no 
right  to  complain,  although  his  master  may 
have,  also,  been  negligent.  Tbe  act  of  neg- 
ligence insisted  upon  as  having  been  commit- 
ted by  appeUee,  was  that  be  attached  tbe 
chain  to  the  rail  In  such  a  way  as  to  cause 
It  to  strike  the  cross-tie,  and  thus  was  caus- 
ed to  arise  at  the  rear  end  and  swing  around 
and  strike  the  appellee.  The  evidence  fails 
to  show  without  contradiction  that  the  ap- 
pellee attached  the  chain  to  the  rail,  and  if 
it  did  show  such  to  be  tbe  fact,  without  con- 
tradiction. It  does  not  appear  that  the  Injury 
necessarily  or  probably  arose  from  the  man- 
ner in  which  tbe  chain  was  attached  to  tbe 
rail.  There  does  not  seem  to  have  been  any 
other  way  to  attach  It,  and  If  the  motor  bad 
been  carefully  moved  and  kept  under  con- 
trol, no  Injury  could  have  arisen  from  it. 
It  Is  Insisted  that  appellee  ought  to  have 
gone  further  away  than  he  did  when  tbe 
motor  was  put  In  operation.  For  tbe  rea- 
sons above  stated,  this  could  not  be  attrib- 
uted to  blm  for  negligence.    In  the  selection 
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of  a  safe  place,  tbe  doctrine  Is  announced  in 
26  Cyc.  1249,  as  follows: 

"If  a  servant  voluntarily  and  unnecessarily 
pats  himself  in  a  dangerous  position,  where 
there  are  other  positions  which  ne  may  take  in 
connection  with  the  discharge  of  his  duties, 
which  are  safe  or  reasonably  so,  he  cannot  re- 
cover damages  for  an  injury  contributed  to  by 
his  negligence  in  doing  so,  but  to  constitute  neg- 
ligence there  must  be  reason  to  apprehend  dan- 
ger ;  and  that  as  between  two  apparently  safe 
positions,  a  servant  fails  to  choose  the  one  which 
proves  to  be  safe  in  fact  cannot  be  ascribed  to 
him  as  negligence." 

The  qnestion  as  to  whether  or  not  appellee 
was  guilty  of  contributory  negligence  should 
have  been,  as  it  was,  submitted  to  the  Jury. 

The  Instructions  given  seem  to  have  fairly 
embraced  the  law  of  the  case  upon  the  evi- 
dence as  beard  upon  the  trial,  and  fairly 
presented  the  issues  to  the  Jury  for  determi- 
nation, and  the  court  did  not  err  in  refusing 
the  Instructions  asked  for  by  apipellant,  as 
the  matters  dealt  with  by  them,  so  far  as 
were  proper  to  be  given,  were  embraced  in 
the  instrnctlons  given. 

For  tbe  reasons  above  indicated,  tbe  Judg- 
ment appealed  from  Is  reversed,  and  tliis 
cause  remanded,  with  directions  to  proceed 
In  conformity  to  this  opinion. 


KYPADEL  COAL  «  LUMBER  CO.  et  al.  v. 
MILLARD  et  al. 

(Court  of  Appeals  of  Kentucky.    June  15, 1015.) 

1.  QuiBTiNO  Tttlb  «=»12— Actions— Rbukf. 

While  Ky.  St  {  11,  declares  that  plaintiff 
in  a  suit  to  quiet  title  must  have  both  the  legal 
title  and  possession  df  tbe  land,  relief  may  be 
granted  where  plaintiff  has  only  constructive 
possession  where  the  circumstances  are  excep- 
tional and  defendant  does  not  object. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.   Si  44,  46;    Dec.  Dig.  <S=»12.] 

2.  Taxation  *=»631— Tax  Sales— Authobitt 
or  Shebift. 

A  sheriff  of  one  county  cannot  sell  lands  in 
another  county  to  pay  taxes  due  in  the  county 
of  which  he  is  en  officer. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1286-1288;    Dec.  Dig.  <8=»631.j 

3.  Taxation  <S=>788— Tax  Titles. 

Ky  St  i  4030,  declaring  that  the  sheriff's 
deed  executed  in  pursuance  ol  tbe  sale  for  taxes 
shall  be  prima  facie  evidence  of  the  regularity 
of  the  sale  and  prior  proceedings  while  making 
the  deed  prima  facie  valid,  does  not  prevent  a 
person  from  attacking  the  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  1555,  1557,  1669-1569 ;  Dec.  Dig. 
<S=>788.] 

4.  Taxation   «=»788— Tax   Sales— Pbesump- 
noNS. 

Where  land  is  sold  for  taxes  and  an  audi- 
tor's deed  given,  it  will,  until  the  contrary  ia 
shown,  be  presumed  that  the  steps  for  the  sale 
were  regularly  taken. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1555,  1557,  1559-1569 ;  Dec.  Dig. 
<8=>788.] 

5.  Evidence  «=»88— Pbestjmption— CoNrLicr- 
INO  Fbbsumptions. 

Under  Ky.  St  {  4164,  declaring  that  copies 
of  reports  certified  by  the  county  clerk  shall  be 


evidence  of  the  facts  stated  therein,  it  cannot 

be  presumed,  in  order  to  sustain  an  auditor's 
deed  to  land  which  after  being  sold  by  tbe  sher- 
iff for  taxes  and  bought  in  by  the  state  was 
again  sold,  that  there  was  an  error  in  the  de- 
scription contained  in  tbe  verified  copy  of  the 
sheriff's  report  recorded  with  the  county  clerk, 
for  the  same  presumption  as  to  validity  inheres 
to  the  acts  of  the  clerk  as  to  the  acts  of  the 
auditor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  110 ;   Dec.  Dig.  <8=»88.] 

6.  Taxation   «=9684— Tax  Salbs— Validity. 

Notwithstanding  Ky.  St  {  4056,  declaring 
that  no  informality  in  the  description  of  the 
property  shall  vacate  a  tax  sale  if  the  proper^ 
can  with  reasonable  certainty  be  located  from 
the  description  given,  an  auditor's  deed  to  lands 
located  in  precinct  No.  6  sold  for  taxes  by  the 
sheriff,  who  bought  them  In  for  the  state,  can- 
not be  sustained,  where  the  sheriff's  report  de- 
scribed tbe  lands  as  lying  in  precinct  No.  2; 
for  from  the  description  in  the  report  the  land 
conveyed  by  the  auditor  could  not  have  been 
located. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {g  1369-1374;    Dec.  Dig.  «s>684.J 

7.  Recobds  «=»8— Indexiho — Detectivb   In- 

DBX. 

That  the  commissioners'  deed  under  which 
plaintiff  claimed  was  not  correctly  indexed  will 
not  affect  plaintiff's  rights. 

[Ed.  Note.— For  other  cases,  see  Records,  Cent 
Dig.  i  4 ;   Dec  Dig.  <»s>8.] 

8.  Quietino  Title  4=s>29— AcnoNS->-DKFENS- 
Es— Laches. 

Where  the  adverse  claimant  was  not  in  pos- 
session, delay  of  the  holder  in  suing  to  quiet  his 
title  does  not  constitute  laches  which  will  de- 
feat a  subsequent  action. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
de, Cent  Dig.  {  63;   Dec.  Dig.  <8=»29.] 

9.  Advebbe  Possession  <S=s>89— Running  or 
Limitations. 

One  cannot  acquire  adverse  title  to  land 
by  paying  taxes  thereon  notwithstanding  the 
claimant  asserted  title  under  a  void  tax  deed  so 
long  as  he  was  out  of  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  506-608;  Dec.  Dig.  «=» 
89.] 

10.  Lis  Pendens  €=32&— Noticb— E2etbct  of 
Failube  to  File. 

A  purchaser  of  lands  for  taxes  cannot  com- 
plain that  no  lis  pendens  notice  was  filed  in- 
forming them  of  the  fact  that  the  holder  of  the 
legal  title  was  divested  by  decretal  order,  for 
tbe  land  could  be  sold  for  taxes  notwithstanding 
the  notice,  and  the  only  benefit  that  the  pur- 
chaser would  have  received  could  have  been  ob- 
tained from  an  inspection  of  the  records  where 
the  commissioners'  deed  was  recorded. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  gg  47-67 ;    Dec.  Dig.  «=s25.] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  Thomas  C  Millard  and  others 
against  the  Kypadel  Coal  &  Lumber  Company 
and  others.  From  a  Judgment  for  plaintUTs, 
defendants  appeal.    Affirmed. 

Forman  &  Forman,  of  Lexington,  for  appel- 
lant Kypadel  Coal  &  Lumber  Co.  J.  P.  Hob- 
son  &  Son,  of  Frankfort,  for  appellant  Sears. 
J.  Smith  Hays,  Jr.,  Elmer  D.  Hays,  and  J. 
Smith  Hays,  all  of  Winchester,  for  appellees. 

NUNN,  J.  This  action  was  Instituted  by 
the  appellee  to  quiet  title  to  a  large  tract  of 
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land  In  Peny  county,  and  to  cancel  certain 
deeds  of  record  under  which  the  appellaitts 
dalm  the  land.  The  lower  court  granted  the 
prayer  of  his  petition  -and  adjudged  appellee 
to  be  the  owner  of  the  land  In  question,  and 
also  canceled  and  set  aside  appellants'  deeds. 
[1]  The  plaintiff,  appellee  here,  alleged 
that  he  was  the  owner  and  In  possession. 
The  defendants  denied  this  and  set  up  title 
Id  themselves,  alleging  that  they  were  In  pos- 
session. It  may  be  stated,  however,  at  tbe 
outstart,  that  the  proof  shows  that  neither  of 
the  parties  have  ever  had  anything  more 
than  constructive  possession.  Section  11  of 
Kentucky  statutes  requires  that  plalntUC  in 
such  an  action  must  have  "both  the  legal 
title  end  possession  of  lands."  But  appeUants 
have  never  Insisted  upon  actual  possession  as 
a  prerequisite  to  appellee's  right  to  sue.  la- 
me was  Joined  on  the  claim  of  possession 
made  by  each.  In  view  of  the  way  In  which 
IssoeB  were  Joined,  proof  heard,  and  tbe  case 
submitted,  api>ellant8  are  deenied  to  have 
waived  any  objection  to  the  action  on  the 
ground  that  plaintiff  was  not  in  the  actual 
possession.  Such  suits  have  l)een  maintained 
and  the  relief  granted  In  many  cases  of  con- 
structive possession  where  the  circumstances 
are  exceptional.  National  Bank  v.  Licliing 
Valley  Co.,  22  S.  W.  881,  16  Ky.  Law  Rep. 
211;  Tucker  v.  Wltherbee,  130  Ky.  269,  113 
S.  W.  123;  Johnson  v.  Farrls,  140  Ky.  436, 
131  S.  W.  188;  Vance  v.  Gray,  142  Ky.  267, 
134  8.  W.  181. 

'  The  lands  in  controversy  consist  of  127 
patents  or  tracts  of  200  acres  each,  or  a 
total  of  25,400  acres,  situated  on  Leather- 
wood  and  Mason  creeks  in  precinct  No.  6,  of 
Perry  county.  F.  A.  Hull  is  the  source  of 
title  of  both  claimants.  Hull  Is  a  resident 
of  Danberry,  Ck)nn.,  but  prior  to  1893  he  came 
to  Kentucky,  and  purchased  a  large  body  of 
coal  and  timber  lands  in  Bell,  Clay,  Leslie, 
Perry  counties,  and  in  what  is  now  Knott 
county.  In  August,  1893,  HuU  executed  a 
deed  of  assignment  to  J.  M  Unthank,  as  trus- 
tee, a  resident  of  Bell  county,  for  the  benefit  of 
his  creditors.  This  deed  calls  for  about  70,000 
acies.  In  a  suit  to  settle  tbe  assigned  estate, 
the  master  commissioner  was  directed  to  sell 
25,400  acres  of  land  situated  in  Perry  coun- 
ty, and  27,400  acres  of  the  land  situated  in 
in  Knott  county.    This  sale  was  ordered  In 

1901,  and  made  and  confirmed  in  January, 

1902.  The  appellee  Thomas  C.  Millard,  was 
tbe  purchaser  at  Oie  price  of  $41,000,  and 
paid  the  bid  on  the  terms  stipulated  in  the  de- 
cree, and  the  proceeds  were  used  in  satisfac- 
tion of  Hull's  Indebtedness.  Millard  receiv- 
ed Us  deed  from  the  master  commissioner  in 
November,  1903;  but  it  was  not  recorded  in 
Perry  county  until  March  81,  1905.  In  the 
meantime,  36,000  acres  of  land  in  Perry  coun- 
ty were  assessed  In  the  name  of  Unthank,  as 
trustee,  for  taxes  for  the  year  1894.  The  tax 
belog  unpaid,  the  sheriff  of  Perry  county  ad- 
▼ettlaed  the  land  assessed  and  sold  it  on  No- 
▼embcr  12, 1894.    The  sheriff  bought  it  In  for 


the  state  at  the  price  of  $147.75;  the  amount 
of  tile  tax  due  the  state.  This  sale  was  there- 
ui»on  reported  to  the  auditor  of  the  state. 
The  sheriff  included  it  in  a  report  of  18  sales 
made  by  him  that  day,  and  the  only  descrip- 
tion given  in  the  r^wrt  made  to  the  auditor 
is  "35,000  acres  of  J.  M.  Unthank,  of  $35,000 
value,  for  a  tax  ut  $147.75,  for  the  tax  year 
180^" 

In  November,  1908,  the  revenue  agent  for 
the  state  at  large  reported  to  the  auditor  that, 
after  due  advertisement,  he  had  offered  for 
sale  at  the  courthouse  door  in  Hazard,  Perry 
county,  the  lands  assessed  therein  in  the 
name  of  J.  M.  Unthank,  trustee.  His  report 
of  sale  continues  with  a  particular  descrip- 
tion of  103  separate  patents;  then  follows  224 
additional  patent  numbers.  The  report  re- 
cites  that  the  land  referred  to  and  so  sold 
by  him  amounts  to  35,000  acres,  more  or  less, 
and  for  more  particular  description  reference 
is  made  to  the  original  conveyances  to  Hull. 
The  agent  reports  that  Austin  Fields  was  tb« 
purchaser  at  the  price  of  $147.76,  "being  the 
amount  due  the  state."  On  December  20, 
1903,  the  auditor  executed  a  deed  of  convey- 
ance to  Austin  Fields,  In  conflrmance  of  the 
sale  by  the  revenue  agent,  transferring  to 
him  all  the  lands  mentioned  in  the  sale  report 
of  the  auditor's  agent  AusUn  Fields  pro- 
cured from  the  Hull  deeds,  recorded  in  the 
clerk's  office,  the  patent  numbers  of  the  Bull 
land  held  by  Unthank  as  trustee,  and  these 
were  furnished  to  the  auditor's  agent,  and 
from  them  he  made  his  sale  and  report  to 
the  auditor  and  the  auditor  made  his  deed 
to  Fields. 

[2]  Austin  Fields  subsequently  conveyed  97 
patents,  19,400  acres,  to  Gamble ;  7  patents,  1,- 
400  acres,  to  R.  F.  Fields ;  133  petente,  26,600 
acres,  to  R.  F.  Fields.  Gamble  conveyed  to  R. 
F.  Fields  the  97  patents  which  he  puriihased 
of  Austin  Fields.  July  5,  1910,  R.  F.  Fields 
conveyed  all  of  the  237  patents,  represented 
to  contain  47,400  acres,  to  O.  A.  Sears.  In 
September,  1912,  Sears  conveyed  the  land  to 
tbe  appellant  Kypadel  Company,  but  repre- 
senting the  boundaries  to  contain  36,000 
acres.  These  conveyances  unquestionably  em- 
brace all  of  the  25,400  acres  of  the  Millard 
land  In  Perry  county.  They  also  embrace 
several  thousand  acres  of  Millard's  land  In 
Knott  county,  and  some  other  land  in  Leslie 
county.  Since  tbe  sheriff  of  Perry  county 
was  without  power  to  sell  Knott  county  land 
to  pay  taxes  due  in  Perry  county,  and  since 
appellant's  title  must  stand  or  fall  oa  the 
validity  of  the  sale  by  the  Perry  county  sher- 
iff, appellants  only  claim  the  Perry  county 
lands.  As  between  the  parties,  Millard  has 
valid  title  to  all  the  land  he  claims,  unless 
he  was  divested  of  it  by  the  sheriff's  sale 
and  the  auditor's  deed  made  thereunder. 
Millard  insists  that  his  land  was  not  adver- 
tised or  sold  by  the  sheriff,  and  that  no  levy 
was  made  upon  it;  that  the  law  requires. a 
sale  for  taxes  to  t>e  for  the  benefit  of  the 
state  and  county,  and  when  the  sheriff  bida 
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It  In  he  must  do  It  for  both.  Appellee  says 
the  land  sold  was  bid  In  wholly  for  the  state 
and  its  tax,  that  more  taxes  were  claimed 
than  due,  and  that  more  land  was  sold  than 
was  necessary. 

[3]  Appellant  says  that  the  evldenoe  does 
not  sustain  any  of  these  contentions,  and 
that  Millard's  claim  to  the  land  must  fall, 
because  the  auditor's  deed  not  only  dlTested 
him  of  title,  but  it  is  prima  fade  evidence  of 
the  regularity  of  the  tax  sale  'and  aU  prior 
proceedings.  Section  4030  of  the  Kentucky 
Sttatates  materially  changes  the  rule  of  evi- 
dence as  applied  to  tax  titles.  Theretofore 
it  was  incumbent  upon  one  claiming  under 
a  tax  deed  to  establish  the  assessment,  delin- 
quency, advertisement,  sale,  and  all  other 
steps  required  to  be  taken  by  the  revenue 
officers.  Durrett  v.  Stewart,  88  Ky.  665,  11 
S.  W.  773,  11  Ky.  Law  Bep.  172;  Jones  t. 
Miracle,  93  Ky.  639,  21  S.  W.  241,  14  Ky. 
Law  Rep.  639;  Magnlar  y.  Henry,  84  Ky.  1, 
4  Am.  St  Rep.  182. 

But  the  rule  now,  as  provided  by  section 
4030,  Kentucky  Statutes,  is  as  follows: 

"In  all  suits  and  controversies  involving  the 
titles  of  lands  claimed  or  held  under  the  deed 
executed  by  the  sheriff  in  pursuance  of  the  sale 
for  taxes,  the  deed  shall  be  prima  facie  evidence 
of  the  regularity  of  the  sale  and  of  all  prior  pro- 
ceedings and  title  in  the  person  to  whom  the 
deed  has  been  executed." 

Auditors'  and  sherUTs'  deeds  for  tax  sales 
are  in  the  same  category. 

The  effect  of  this  statute  was  discussed  In 
the  cases  of  Wildharber  r.  Lunkenheimer, 
128  Ky  344,  108  S.  W.  327;  Husbands  T. 
Polivlck,  128  Ky.  652,  98  S.  W.  825,  29  Ky. 
Law  Rep.  890;  Kentucky  Lands  Co.  t.  Sim- 
mons, 146  Ky.  688,  143  S.  W.  43;  Martin  v. 
Kentucky  Lends  Co.,  146  Ky.  625,  142  S.  W. 
1038,  Ann.  Cas.  1913C,  332. 

In  the  Wildharber  Case,  the  court  said : 

"The  statute  should  not  be  construed  strictly 
so  as  to  defeat  the  purpose  of  the  Legislature 
in  enacting  it.  It  not  only  provides  that  the 
deed  shall  be  prima  facie  evidence  of  the  regu- 
larity of  the  sale  and  of  all  prior  proceedings, 
but  It  also  provides  that  it  shall  be  prima  facie 
evidence  of  title  in  the  person  to  whom  it  has 
been  executed.  We  must  give  some  force  to  this 
provision  of  the  statute,  the  manifest  aim  of 
which  was  to  make  the  sheriff's  deed  prima  facie 
evidence  of  title  in  the  pui^aser.  As  the  title 
is  the  only  thing  in  issue  in  this  action,  and  as 
the  sheriff's  deed"  was  read  in  evidence,  he  had 
made  out  a  prima  facie  case,  and  the  burden 
rested  upon  the  plaintiffs  to  overcome  the  "prima 
facie  evidence  of  the  purchaser's  title,  when  bis 
deed  was  read  in  evidence,  he  had  made  out  a 
prima  facie  case,  and  the  burden  rested  upon 
the  plaintiffs  to  overcome  the  prima  facie  case 
wliicm  he  had  thus  made  out.  Under  this  stat- 
ute, a  sheriff's  deed  only  differs  from  a  deed 
executed  by  the  party  himself  in  this:  That 
the  sheriff's  deed  is  prima  facie  evidence,  while 
the  deed  executed  by  the  party  himself  is  con- 
clusive evidence  until  it  is  set  aside;  but  sub- 
ject to  this  distinction  one  deed  when  read  in 
evidence  is  as  effective  to  make  out  the  defend- 
ants' case  88  the  other." 

In  the  Martin  Case,  supra,  we  said: 
"Another  objection  urged  is  that  the  petition 
does  not  state  facts  showing  that  the  necessary 
steps  to  oimstltate  a  valid  sale  for  taxes  war* 


taken  by  the  sheriff  and  revenne  agent,  but  that 
the  petition  merely  states  legal  conclusions. 
This  contention,  however,  Is  without  merit ;  for, 
under  the  rule  now  in  force  in  this  state,  all 
that  is  necessary  is  for  the  purchaser  to  plead 
the  deed  of  the  auditor,  and  this  makes  out  a 
prima  facie  case,  and  places  upon  the  owner  of 
the  property  the  burden  of  showing  the  irregu- 
lar!^ of  the  proceedings  leading  up  to  tbe  exe> 
cutioa  of  the  deed." 

It  is  not  Intended  by  this  section,  however, 
to  make  such  deeds  conclusive  evidence.  If, 
as  a  matter  of  fact,  there  was  such  irregu- 
larity tn  tbe  assessment,  or  levy,  or  adver- 
tisement, or  sale,  as  to  render  the  sale  void, 
or  if  the  taxpayer  was  not  delinquent,  these 
facts  would  render  the  deed  void. 

As  said  of  section  4030  in  tbe  HuAands 
Case: 

"It  is  a  rule  of  evidence  by  which  the  burden 
of  proof  is  shifted  to  the  party  who  questiona 
the  veracity  of  the  officer's  certificate." 

In  HamUton  v.  Steele,  117  S.  W.  878,  after 
discussing  the  old  rule,  the  court  said  with 
reference  to  section  4030: 

"In  other  words,  tbe  statute,  enacted  since  the 
opinions  •  •  •  referred  to  were  rendered, 
shifted  the  burden  from  the  purchaser  to  the 
owner  of  the  landj  but  it  did  not  change  tbe 
rule  as  to  the  reqmrement  that,  before  a  person 
can  obtain  a  complete  title  under  a  tax  sate, 
each  legal  step  that  tbe  law  requires  in  order 
to  subject  it  to  sale  must  be  complied  with." 

[4-S]  So,  the  appellantii,  dalmlng  under  tbe 
auditor's  deed,  have  made  out  a  prima  facie 
case  and  placed  the  burden  upon  the  appel- 
lee to  impeach  the  validity  of  the  several 
steps  which  the  law  requires  of  revenue  offi- 
cers making  sales  of  land  for  taxes.  The 
assessment  roll,  levy,  and  advertlBement  are 
not  in  the  case.  The  Perry  county  court- 
house  and  the  sheriff's  residence  burned  sev- 
eral years  ago,  and  a  great  many  of  the  pub- 
lic records  were  then  destroyed.  Such  ^e«^• 
ords  as  may  have  evidenced  the  assessment, 
levy,  advertisement,  or  sale  of  the  Unthank 
lands  were  lost,  no  donbt,  in  that  way.  Un- 
til their  Invalidity  be  affirmatively  shown, 
the  law  will  presume,  under  the  circumstanc- 
es of  this  case,  that  the  land  was  pr^erly  as- 
sessed, and  levied  upon,  advertlaed,  and 
sold.  Tbe  auditor's  deed  affirmed  that  these 
several  steps  were  taken,  and  it  Is  therefore 
prima  fade  evidence  of  their  verity  and  reg- 
ularity. But  appellee  introduced  some  rec- 
ord evidence,  and  the  only  evidence  in  the 
case  on  these  questions,  except  the  auditor's 
deed.  This  evidence  is  the  sheriff's  report 
of  sale  filed  in  the  county  derk's  office,  and, 
we  think,  it  is  sufficient  to  shift  the  burden. 
It  demonstrates  that  the  lands  involved  in 
this  controversy  were  not,  in  fact,  sold  by  the 
sheriff  for  taxes.  The  lands  actually  sold 
by  the  sheriff,  D.  X.  Combs,  for  taxes,  are 
described  in  this  teport  which  he  made  to 
the  clerk  ot  the  Perry  county  court,  and  the 
report  was  recorded  there.  This  record  was 
not  lost  in  the  fire.  It  shows  that  the  sheriff 
reported  that  on  tbe  12th  day  of  November, 
1894,  he  sold,  to  pay  taxes  for  that  year,  85,- 
000  acres  of  land,  and  same  was  sold  in  tb* 
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name  of  J.  M.  Unthank,  trustee.  Ttie  prop- 
erty was  described  ae  being  situated  In  pre- 
dnct  Na  2,  and  Prest  Campbell  was  named 
as  tite  nearest  resident  This  is  tbe  only  evi- 
dence of  the  sale  except  tbe  auditor's  deed. 
This  report  of  a  sale  of  land  In  precinct  No. 
.2,  adjacent  to  Prest  Campbell,  was  certified 
to  tbe  auditor,  and  it  is  upon  its  strength, 
that  the  auditor's  agent  made  the  sale  to 
Fields,  and  In  it  must  be  found  a  description 
suf}lcient  to  enable  the  auditor  to  identify 
and  describe  the  land  in  precinct  No.  6, 
which  he  attempted  to  convey  to  Fields,  or 
else  Fields'  title  to  land  in  precinct  No.  6 
most  fail  The  evidence  does  not  make  it 
clear  whether  Prest.  Campbell  lived  in  pre- 
cinct No.  2,  but  it  is  established  beyond  ques- 
tion that  he  did  not  live  in  precinct  No.  6, 
and  that  J.  M.  Unthank,  as  trustee,  or  other- 
wise, did  not  have  title  to  any  land  in  pre- 
cinct Na  2.  The  sheriff's  report  says  he  sold 
85,000  acres  of  land  situated  in  precinct  No. 
2;  but  those  claiming  by  virtue  of  that  sale 
are  now  asserting  title  to  land  in  precinct 
No.  6,  which  is  20  miles  away.  This  report 
of  sale  is  put  In  evidence  by  way  of  a  cer- 
tificate of  tbe  county  court  derk,  verifying 
it  as  a  true  copy  of  the  report  as  it  appears 
of  record  in  Perry  county. 

Section  4164  of  the  Kentucky  Statutes  has 
reference  to  copies  of  sheriff  reports  of  tax 
sales,  redemptions,  etc.,  and  provides: 

"Copies  of  the  records  aforesaid,  certified  by 
the  county  clerk,  shall  be  evidence  of  the  facts 
stated  in  them  in  all  of  the  courts  of  this  com- 
monwealth." 

Appellants  admit  the  inaccuracies  of  the 
description  given  in  the  report  of  sale,  but 
contend  that  the  assessment,  levy,  advertise- 
ment, and  sale  are  not  thereby  impeached; 
for,  as  they  argue,  in  the  absence  of  the  orig- 
inal documents   the  presumption  goes  that 
they  were  correct,  and  that  the  mistake  was 
made  by  the  county  clerk  in  recording  the 
sheriff's  report.     They  argue  that  it  must 
be  presumed  that  the  assessor  and  the  sher- 
iff performed  their  duties,  and  therefore  that 
they  did  actually  assess,  levy  upon,  advertise, 
and  sell  the  land  in  precinct  No.  6,  and  that 
the  Insertion  of  the  figure  2,  in  the  record 
of  the  sherifr*8  report,  "may  be  a  mistake  of 
the  county  clerk  in  copying  the  report"    The 
law   will  presume,  until  the  contrary  is  shown, 
that  tbe  assessor  and  the  sheriff  did  their 
duty,  and  that  neither  made  a  mistake;  but 
the  same  presumption  goes  in  favor  of  the 
Clerk.    We  must  assume,  also,  that  he  cor- 
rectly copied  the  sheriff's  report,  and  that 
the  copy  shows  every  fact  reported  by  the 
■berifl.    Under  these  circumstances,  the  case 
begins  and  ends  with  the  certified  copy  of  the 
sheriff's  report  of  sale.    The  description  giv- 
en in  the  report  must  be  sufficient  to  identify 
the  land  in  question  before  appellee  can  be 
divested  of  titie. 

As  we  have  already  seen,  such  land  as  the 
purchaser  at  the  sheriff's  sale  may  be  entitled 
to  is  located  In  prednct  No.  2.    But  appel- 
177  S.W.-18 


lants  rely  upon  section  4056  of  the  Kentucky 
Statutes,  which  Is  as  follows: 
•  "But  no  error  or  informality  in  the  description 
or  location  of  tbe  property,  or  in  the  name  of 
the  owner  or  party  assessed,  shall  invalidate  the 
assessment  if  the  property  can  with  reasonable 
certainty  be  located  from  the  description  given ; 
and  in  case  of  such  error  and  informality,  the 
collector  may  receive  the  taxes  and  by  Ids  re- 
ceipt correct  such  error  or  informality. ' 

Appellants  in  attempting  to  justify  their 
claim  to  the  land  in  precinct  Na  6,  In  the 
face  of  tbe  Fields  purcliase  of  land  in  'pre- 
dnct No.  2,  prove  that  Unthank,  as  trustee, 
owned  no  other  land  In  Perry  county,  nor 
was  any  other  assessed  to  him,  in  any  capad- 
ty.  They  argue  that  an  affirmance  of  the 
case  would  be  suffering  a  mere  error  or  In- 
formality in  the  description  or  location  of 
the'  land  to  overtlirow  tbe  auditor's  deed,  be- 
cause, as  they  say,  the  clerk  made  a  clerical 
error  in  writing  the  figure  "2"  Instead  of  the 
figure  "6,"  when  he  recorded  the  sheriff's  re- 
port of  sal&  But  there  is  no  evidence  that 
the  clerk  made  any  error  at  all,  and  the 
presumptions  are  all  to  the  contrary.  It  will 
hardly  do  to  say  that  a  conveyance  olf  land 
with  no  description  other  than  the  owner 
and  that  It  Is  situated  In  one  prednct  and 
adjacent  to  a  certain  resident,  is  a  sufficient 
description  to  enable  one  to  Identify  it  as 
located  in  another  precinct,  20  miles  away, 
and  nowhere  near  the  resident  named.  This, 
in  our  opinion,  is  appellants'  case.  If  they 
are  entitled  to  any  land,  it  is  in  precinct  No. 
2.  Since  tills  litigation  concerns  land  20 
miles  away  In  precinct  No.  6,  their  claim 
must  be  rejected.  The  law  will  presume,  as 
argued  by  appellants,  at  least  until  the  con- 
trary is  shown,  that  tbe  sheriff  advertised 
and  sold  the  land  described  in  the  auditor's 
deed,  and  that  the  same  land  was  regularly 
assessed,  and  that  the  taxpayer  was  a  de- 
linquent It  is  also  true  that  mere  error  or 
Informality  of  description  In  any  of  these 
proceedings  will  not  invalidate  them,  pro- 
vided the  property  can,  with  reasonable  cer- 
tainty, be  located  from  the  "description  giv- 
en." But  that  rule  cannot  be  applied  in  this 
case,  where,  from  his  unimpeacbed  report, 
it  is  established  that  the  lands  which  tbe 
sheriff  sold  were  situated  20  miles  away  from 
the  lands  tn  controversy,  in  precinct  No.  2, 
and  jiot  in  precinct  No.  6,  and  not  near  the 
resident  named,  and  where  an  attempt  to  lo- 
cate the  lands  sold  as  being  in  precinct  No. 
6  would  not  be  "from  the  description  given," 
but  in  direct  conflict  with  it  If  the  "de- 
scription given"  is  not  suffldent  to  locate  or 
identify  the  property,  then  the  "description 
given"  may  be  supplemented  by  oral  or  other 
evidence  in  harmony  with  the  "descriptioa 
given,"  In  order  that  the  property  may  be 
located ;  but  such  other  evidence  must  be  in 
aid  of  and  consistent  with  the  "description 
given." 

Appellants  contend  that  a  general  descrip- 
tion in  an  assessment  is  valid.  This  is  un- 
questionably true.    Our  syateiu  at  land  titles 
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renders  Impracticable  tbe  use  of  a  detailed 

descrlptloD  for  purposes  of  assessment.  Ttds 
impracticability  la  recognized  by  the  lawi 
which  prescribes  forms  tor  assessment. 
They  call  for  the  name  of  the  owner,  the 
number  of  acres,  the  precinct  In  which  lo- 
cated, nearest  resident,  and  value.  The 
sheriff  in  selling  for  taxes  may  use  the  same 
sort  of  description.  But,  if  the  law  requires 
little  of  the  sheriff,  there  Is  all  the  hiore 
reason  why  that  little  should  be  compiled 
with.  As  the  law  requires  that  the  precinct 
be  given  In  which  the  land  is  located,  that 
precinct  should  be  named.  Appellants  cite 
many  cases  where  evidence  aliunde  has  been 
received  in  aid  of  the  description  given. 
For  Instance,  in  EUia  v.  Deadman,  4  Bibb, 
466,  the  property  sold  was  described  as  "a 
lot  he  bought  of  me  In  the  town  of  Versail- 
les." Proof  was  heard  which  established 
the  location  of  the  lot  in  Versailles  which 
he  sold. 

In  Henders<«  ▼.  Perkins,  94  Ky.  207,  21 
S.  W.  1035,  14  Ky.  Law  Rep.  782,  the  prop- 
erty was  described  "my  home  place  and 
storehouse." 

In  Bates  v.  Harris,  144  Ky.  399. 138  S.  W. 
276,  36  I*  R.  A.  (N.  S.)  154,  the  property  was 
described  "her  muddy  creek  farm." 

In  Whitworth  v.  Pool,  96  S.  W.  880,  29  Ky. 
Law  Rep.  1104,  the  land  was  described  "our 
farm  on  which  we  reside  on  the  Texas  road 
containing  90  acres,  more  or  less." 

Commonwealth  v.  Jx)ulsvllle,  47  S.  W.  865, 
20  Ky.  Law  Rep.  893,  was  an  assessment 
case  of  the  property  described  as  "wharf 
property." 

In  all  of  these  cases  oral  evidence  was  re- 
ceived In  aid  of  the  written  description,  but 
in  no  case  did  the  evidence  contradict  or 
conflict  with  the  description  given. 

Moseley  v.  Hamilton,  136  Ky.  6^,  124  S. 
W.  894,  Involved  an  assessment,  tax  sale, 
and  auditor's  deed,  and  the  controversy  was 
over  the  description  of  the  land  assessed, 
which  was  as  follows:  "Martin  L.  Hamilton 
124  acres,  (neai:est  resident)  Al  May,  (value) 
11,028,  31st  precinct"  The  auditor's  deed 
practically  followed  the  description  In  the 
assessment,  and  it  was  contended  that  no 
title  passed.  But  it  was  shown  that  the  only 
land  that  Martin  L.  Hamilton  owned  was  the 
124  acres,  situated  in  Thirty-First  precinct 
with  Al  May  as  the  nearest  resident.  The 
court  upheld  the  sale  because  "the  case  falls 
within  the  rule  that  that  is  certain  which 
may  be  made  certain."  But  if  it  had  been 
shown  that  Al  May  was  not  a  resident  of 
Thirty-First  prednct,  and  that  Martin  Ll 
Hamilton  did  not  own  any  land  in  llilrty- 
Flrst  precinct,  then  the  description  given 
could  not  have  been  made  certain  by  show- 
ing that  Hamilton  did  own  some  land  in 
some  other  remote  precinct  of  the  county. 
In  the  matter  of  description  the  recent  case 
of  Hogne  t.  Gibson,  162  Ky.  813,  173  S.  w. 
138,  is  In  point.  Hogue  claimed  title  to  land 
in  Beaver  precinct,  under  an  assessment  and 


sale  of  land  In  Bavren  Fork  prednct    The 
court  in  denying  his  claim  said: 

"Here  the  property  was  not  only  asBessed, 
sold,  and  reported  in  the  wrong  name,  but  in 
every  stage  of  the  proceeding  the  property  was 
described  as  being  located  in  the  wrong  precinct. 
To  uphold  a  tax  gale  there  mast  be  a  substantial 
compliance  with  the  statute." 

The  record  shows  that  the  sale  was  made 
for  the  state  tax,  $147.75,  and  bought  In  for 
the  state  at  that  price.  It  is  also  shown  that 
the  amount  of  the  coimty  tax  at  that  time 
was  $210,  and  that  the  sheriff  did  not  sell  it 
for  county  taxes,  nor  did  the  state  purchase 
it  in  behalf  of  the  county.  Some  time  aft- 
er R.  F.  Fields  bad  taken  the  auditor's  deed, 
he  voluntarily  paid  to  the  county  $210.  the 
amount  of  Its  taxes.  But,  having  already 
reached  the  conclusion  that  the  sheritTs  pur- 
ported sale  of  land  in  precinct  No.  2  did  not 
pass  title  to  land  In  precinct  No.  6,  it  Mil  be 
unnecessary  to  consider  the  question  as  to 
whether  the  failure  to  sell  for  the  county 
also  was  a  fatal  defect,  or  whether  the  sub- 
sequent payment  of  the  county  taxes  cured  it 

[7-1]  Appellants  Insist  that  appellee  Mil- 
lard has  been  guilty  of  such  Inexcusable  de- 
lay In  ascertaining  his  rights  as  amounts  to 
laches,  that  limitation  has  run  against  bim, 
that  he  is  a  chronic  tax  dodger,  and  that  hla 
case  Is  void  of  equities.  They  call  attention 
to  the  fact  that  the  tax  sale  was  made  by  the 
sheriff  in  1894,  and  that  the  auditor's  deed 
was  made  in  1903,  and  then  recorded,  and 
this  suit  to  quiet  title  was  not  brought  until 
January,  1913,  more  than  18  years  after  the 
tax  sale,  and  nearly  ten  years  after  the  audi- 
tor's sale.  They  say  tliat.  If  any  mistake 
was  made  in  the  sheriff's  report  of  sale,  the 
appellee  should  have  discovered  it  within  five 
years  from  the  date  it  was  reported  and  re- 
corded, or.  at  most,  within  five  years  after 
the  recording  of  the  auditor's  deed  to  Fields. 
They  say  that  the  appellant  Kypadel  Com- 
pany, before  it  invested  in  the  property,  em- 
ployed lawyers  to  abstract  the  title,  and  they 
failed  to  discover  the  oommissloner's  deed  to 
Millard  because  it  was  Improperly  indexed 
by  the  county  court  clerk,  and  that  no  Us 
pendens  notice  was  ever  filed  with  reference 
to  the  suit  In  Bell  county  wherein  the  opm- 
missioner  conveyed  the  land  to  Millard.  Tba 
alleged  error  in  indexing  consisted  in  tUs: 
The  index  showed  the  deed  from  Hull  to  Un- 
thank,  as  trustee.  The  commissioner's  deed 
was  indexed  from  Hull  et  al.  to  Millard.  Ap- 
pellant says  it  should  have  been  from  Un- 
thank  to  Millard.  Be  this  as  it  may,  the 
fault  was  not  Millard's.  He  had  nothing  to 
do  with  the  indexing,  and  he  had  no  duties 
under  the  law  in  that  regard.  Millard  was 
also  a  resident  of  Danberry,  Conn.  Millaxd 
and  his  vendors  had  complete  chain  of  record 
title  to  this  land  over  the  whole  period  of 
time  referred  to.  Millard  never  heard  of  any 
of  the  conveyances  under  which  awellants 
claim  until  November,  1912,  shortly  before 
this  suit  was  filed.   Even  then  the  appeUanbr 
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bad  never  dtHie  anytldng,  more  than  to  record 
tbelr  deeds,  which  might  serve  to  give  Mil- 
lard notice  of  their  claim  of  title.  They  nev- 
er attempted  any  control  over  the  property ; 
never  took  any  steps  towards  occupying, 
clearing,  or  mining.  In  the  absence  of  pos- 
session, we  do  not  see  any  room  for  a  ques- 
tion of  limitation.  Both  parties  are  claiming 
under  record  title  from  a  common  source, 
and  the  only  question  la  superiority.  Llmlta- 
tiou  or  lapse  of  time  does  not  perfect  a  de- 
fective record  title  in  the  absence  of  posses- 
sion. If  the  situation  of  these  parties  had 
continued  10,  15,  or  20  years  longer,  and  the 
qnestlon  should  then  arise,  as  now,  as  to 
which  title  of  record  is  superior,  a  plea  of 
limitation  would  not  avail  for  either  party 
against  the  other. 

Appellants  show  that  they  have  regularly 
paid  the  taxes  on  the  land.  Appellee  makes 
the  same  claim,  although  he  is  unable  to  show 
tax  receipts  for  more  than  a  third  of  the 
time.  Anyhow,  one  cannot  acquire  title  to 
the  land  of  another  by  paying  the  taxes  on  it, 
nor  will  a  dalm  of  title  under  a  void  deed, 
although  recorded,  ripen  into  a  fee  by  lapse 
of  time,  nor  will  limitations  run  against  the 
owner  of  record  In  favor  of  a  claimant  not 
in  possession,  nor  is  it  Incumbent  upon  the 
ow^er  to  sue  tor  cancellation  of  a  void  deed, 
or  to  take  steps  to  remove  a  cloud  upon  his 
title,  nor  need  he  make  investigation  of  the 
record  in  order  to  correct  any  mistake  In 
the  sheriff's  report  of  sale  of  his  land  for 
taxes.  If  he  desires  to  have  the  cloud  re- 
moved, the  law  affords  a  remedy ;  but  he  is 
not  compelled  to  go  to  that  expense,  and  his 
failure  to  do  so  cannot  be  considered  laches, 
Dor  will  it  operate  as  an  estoppel  against  him. 
A  mere  claim  of  title,  even  of  record,  unac- 
companied by  an  adverse  holding,  will  not 
start  the  statute. 

National  Bank  v.  Licking  Valley  Mining 
Co.,  22  S.  W.  881, 15  Ky.  Law  Rep.  211,  was 
very  similar  to  this.  The  Licking  Company 
under  an  auditor's  deed  claimed  the  land  of 
Durant  The  land  had  been  purchased  by 
the  commonwealth  in  a  tax  sale.  At  the  time 
of  the  sale,  and  when  the  tax  accrued,  title 
to  the  land  was  In  the  National  Bank,  and 
the  bank  never  had  any  notice  of  the  sale. 
In  1882,  the  auditor  sold  It  to  the  Licking 
Company.  Afterwards  the  bank  filed  its  pe- 
tition "In  the  nature  of  a  bill  quia  timet"  and 
alleged  "that  the  tax  deed  is  a  cloud  upon  his 
title  and  asks  that  it  be  removed,  etc." 
Among  other  defenses,  the  plea  of  limitation 
was  interposed.  The  court  in  discussing  that 
plea  said: 

"Cnie  land  of  appellant  was  sold  witbont  no- 
tice to  it  of  the  proceeding,  when  no  levy  had 
be^  made  to  satufy  the  lien  of  the  state  upon 
it;  and  neither  the  five  years'  statute  nor  any 
•ther  Umi  Cation  can  app^,  except  such  limita- 
tion as  arisea  from  an  adverse  holding  for  15 
years." 


The  court  does,  bowever,  note  the  fact  that, 
even  If  It  could  be  said  that  limitation  had 
begun  to  run  with  the  recording  of  the  audi- 
tor's deed,  still  the  suit  was  brought  five  years 
from  that  date. 

[10]  The  appellants,  having  a  void  deed  to 
the  land  In  question,  cannot  complain  that  a 
lis  pendens  notice  was  not  filed  with  refer- 
ence to  the  Bell  connty  suit  for  settlement 
of  the  assigned  estate.  An  innocent  pur- 
chaser from  Hull  or  from  Unthank,  or  from 
their  vendees,  might  properly  set  up  this  plea. 
But  the  rights  and  interests  of  the  appellants 
are  in  no  way  affected  by  the  failure  to  file 
the  notice.  If  there  were  any  unpaid  taxes 
on  appellee's  land  in  precinct  No.  6,  the  sher- 
iff had  the  right  to  sell  same  for  the  taxes, 
notwithstanding  a  lis  pendens  notice.  The 
only  benefit  which  appellants  claim  they  could 
have  received  from  a  lis  pendens  notice  was 
information  of  the  fact  that  Unthank  had 
record  title,  or  that  he  had  been  divested  of 
it  by  decretal  sale.  The  deed  to  Unthank, 
however,  was  of  record  In  the  clerk's  office 
of  the  Perry  county  court,  and  it  is  not  claim- 
ed that  the  appellants  were  without  knowl- 
edge of  it  While  Millard's  deed  was  not 
recorded  until  about  one  year  after  its  ex- 
ecution, yet  that  fact  could  not  have  misled 
appellants  to  their  prejudice.  If  the  tax  sale 
of  land  in  precinct  No.  2  had  been  in  the  name' 
of  Millard  as  owner  Instead  of  Unthank,  ap- 
pellants would  not  have  any  stronger  claim 
to  the  land  In  precinct  No.  6. 

For  the-  reasons  indicated,  the  judgment  is 
afSrme^ 


BAKNETT  et  al.  v.  L.  B.  FIGG  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    June  16, 1916.) 

1.  CONBIITDTIONAI.    IaW    <e=>290— Dub     PbO- 

CEss  OF  I.AW— Taking  of  Pbopbrtt. 

A  hearing  which  a  taxpayer  has  in  court 
when  a  lien  is  sought  to  be  enforced  on  his 
property  for  the  cost  of  street  improvements  is 
all  that  is  necessary  to  constitute  "due  pro- 
cess of  law." 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  871-^76;  Dec.  Dig.  <Ss9 
290.] 

2.  DBDIOATIOn   «=9l9  —  Bnfoboe   Gontbao- 

TOB'S     LJEN— DBFKNSBa    —     AOCEFTANCB     OF 

Dedicatiokt. 

Property  owners  who  by  agreement  dedi- 
cated their  land  for  a  public  street,  which  dedi- 
cation was  accepted  by  the  city,  could  not,  aft- 
er an  improvement  of  the  street  during  which 
they  instituted  no  legal  proceedings  to  stop  it 
defeat  the  enforcement  of  the  lien  of  the  ap- 
portionment warrants  on  the  ground  of  the 
city's  alleged  breach  of  the  agreement  in  or- 
dering the  improvement  since  after  acceptanoe 
it  was  a  public  street  and  the  manner  of  its 
improvement  was  wholly  discretionary  with  the 
city ;  but  such  owners  would  be  left  to  their  ac- 
tion at  law  for  damages. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {{  35.  37-47;    Dec.  Dig.  <S=»19.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 


«=»For  other  esMs  ■■•  lam*  topla  and  KBT-NUMBBR  la  all  Key-NomlMNd  DlSMt«  ana  IndsxM 
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Action  by  Lb  IL  FlgK  Company  and  others 
against  Tyler  Bamett  and  others.  Jadg- 
ment  for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

H.  O.  Wllllama,  Hardin  H.  Herr,  and  Tyler 
Bamett,  all  of  Louisville,  for  appellants. 
Furlong,  Woodbury  &  Furlong,  of  Louisville, 
for  appeUeea. 

TURNER,  J.  This  Is  an  equitable  action 
by  the  appellee,  contractor,  to  enforce  Hens 
for  street  construction  work  done  by  it  on 
Watklns  street  in  Louisville  under  the  pro- 
visions of  an  ordinance  of  that  dty  and  a 
contract  made  In  accordance  therewith. 

The  defendants  answered,  alleging  that  In 
the  year  1886  A.  Bamett  and  his  wife,  Kate 
Bamett,  and  the  Qerman  Baptist  Orphans' 
Home  were  the  owners  of  adjoining  lands 
fronting  and  adjacent  to  Watklns  street,  and 
that  the  said  Bametts  and  German  Baptist 
Orphans'  Home  at  that  time  entered  into 
the  following  written  contract,  which  was 
recorded  in  the  JefTerson  county  court,  to 
wit: 

"This  agreement,  made  and  entered  into  by 
and  between  A.  Baniett  and  Kate  Bamett,  his 
wife,  eis  parties  of  the  first  part,  and  the  German 
Baptist  Orphans'  Home,  a  corporation  of  Lou- 
isville, Ky^  as  party  of  the  second  part,  wit- 
nesseth:  That  for  and  in  consideration  of  mu- 
tual advantages  and  benefits  in  enabling  the 
parties  hereto  to  sell  some  of  their  lands  in 
lots  to  advantage  the  said  parties  hereto  have 
come  to  the  foUowing  agreement:  "1.  There 
shall  be  opened  for  a  public  passway  along 
the  division  line  between  the  lands  of  the 
parties  hereto  a  street  40  feet  in  width,  each 
party  giving  20  feet  of  land  for  the  purpose  ex- 
tending from  the  alley  on  the  southwesterly 
side.of  the  land  of  the  second  party  to  the  line 
of  Cave  Hill  Cemetery;  the  same  to  be  and 
remain  open  for  the  use  of  such  of  the  public 
as  may  desire  to  use  it,  and  either  party  may 
require  said  street  so  opened  on  the  month's 
previous  notice  in  writing  to  the  other.  One- 
half  of  the  fence  now  on  the  division  line  shall 
belong  to  each  party  hereto,  and  said  line 
ahall  he  the  center  line  of  said  street, 

"2.  Said  first  parties  hereby  agree  to  extend 
the  alley  along  the  southwesterly  side  of  said 
second  party's  land  through  their  premises,  or 
as  to  connect  with  Highland  avenue,  and  the 
same  to  widen  from  a  20-foot  alley  to  a  passway 
40  feet  wide,  by  the  addition  of  20  feet  on 
the  northeasterly  side  thereof,  and  the  same  to 
widen  from  a  20-foot  alley  to  a  passway  40 
feet  wide,  by  the  addition  of  20  feet  on  the  north- 
easterly aide  thereof,  and  the  same  to  remain  as 
a  public  passway,  subject,  however,  to  the  ap- 
proval of  the  proper  authorities  of  the  city  of 
Louisville,  and  any  surplus  earth  coming  in 
grading  along  the  street  on  the  line  of  the 
lands  of  the  parties  hereto,  may  be  used  in 
making  the  necessary  fill  near  Highland  avenue 
in  order  to  make  the  s'treet  named  herein  more 
accessible,  but  first  parties  or  their  grantees 
to  pay  all  costs  for  said  improvements. 

"3.  Now  it  is  further  agreed  that  when  said 
street  on  the  line  between  the  parties  hereto 
shall  be  improved,  each  will  pay  one-half  the 
costs  thereof  per  front  foot  or  in  that  propor- 
tion per  front  foot  for  the  lands  they  may 
own  abutting  on  said  street  at  the  time  of 
its  improvement  So  much  of  their  lands  as 
may  have  been  sold  at  that  time  will  have  to 
hear  their  proportion  per  front  foot  in  whoseso- 
ever hands  they  may  be  found."  . 


Thereafter,  and  in  May,  1907,  the  city  of 
Louisville,  by  an  ordinanoe  duly  paaaed,  ac- 
cepted the  dedication,  aa  diown  by  said 
contract,  of  Watklns  street  They  say  thatv 
as  shown  by  the  said  writing,  the  purpose 
of  such  dedication  was  to  enable  the  parties 
thereto  to  sell  their  said  lands  for  residence 
purposes,  and  to  convert  the  said  Watklns 
street  from  an  alley  into  a  resid^ice  street. 

They  say  that  by  the  terms  of  the  ordi> 
nance,  under  which  the  improvement  was 
made,  the  city  of  Louhsyllle  viiriated  its  ac- 
ceptance  of  the  dedication  by  providing 
therein  that  the'  carriageway  of  said  Wat- 
klns street  should  be  only  15  feet  wide  In- 
stead of  40  feet  wide  as  contemplated  In 
the  dedication  and  ordinance  accepting  the 
same ;  that  said  improvement  ordinance  fur- 
ther violated  the  said  contract  of  dedication 
by  authorizing  the  erection  of  the  curb  In 
front  of  and  across  the  40-foot  street  run- 
ning north  and  south  where  It  intersects 
with  Watklns  street 

They  say  that  the  city  by  narrowing  the 
carriageway  of  Watklns  street  to  15  feet  has 
destroyed  the  purpose  of  said  dedication,  and 
is  violative  of  the  contract  between  the  city 
and  the  parties,  and  has  deprived  the  said 
Bametts  and  their  heirs  and  successors  of 
about  22  feet  of  land  on  the  northwest  side 
of  Watklns  street  for  a  distance  of  about 
260  feet,  of  the  value  of  |880.  They  say 
that  prior  to  the  time  that  the  contractor 
began  the  work  on  the  street,  under  the  im- 
provement ordinance,  they  gave  no|:ice  botli 
to  the  contractor  and  the  dty  that  the  im- 
provement ordinance  was  void  by  reason  of 
these  facta,  and  that  they  would  so  contend. 

They  also  allege  that  the  improvement 
ordinance  was  an  impairment  of  the  obliga- 
tion of  the  contract  contained  in  the  deed  of 
dedication,  and  would  be.  If  enforced,  taking 
their  property  without  due  process  of  law, 
and  for  that  reason  was  void. 

The  chancellor  below  entered  a  Judgment 
providing  for  the  enforcement  of  the  lien, 
and  the  defendants  have  appealed. 

[1]  In  the  plaintifTs  petition  the  city  of 
LonisvUle  was  made  a  party  defendant  and 
the  Judgment  for  the  amount  of  the  appor- 
tionment warrants  was  prayed  for  against 
it  In  the  event  they  were  not  an  enforceable 
lien  upon  the  property  of  the  other  defend- 
ants. The  defendants,  however,  did  not 
make  their  answer  a  cross-petition  against 
the  city.  It  Is  well  settled  in  this  Jurisdic- 
tion that  the  hearing  which  a  taxpayer  has 
In  court  when  a  lien  is  sought  to  be  enforced 
upon  his  property  for  the  cost  of  street  Ina- 
provement  Is  all  that  is  necessary  to  consti- 
tute "due  process  of  law."  Nevin  v.  Roach, 
86  Ky.  492,  5  8.  W.  546 ;  Preston  v.  Roberts, 
12  Bush,  570. 

[2]  An  analysis  of  the  defense  Interposed 
shows  It  to  be  nothing  more  nor  less  than 
an  ettort  to  defeat  the  enforcement  of  the 
apportionment  warrants  because  the  city  has 
l)een,  as  .alleged,  guilty  of  a  breach^  of  Its 
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contract  In  Unproving  the  street  in  sach  way 
a8  was  not  contemidated  under  tbe  terms  of 
tbe  accepted  dedication,  whereby  the  defend- 
ants have  been  Injured'  and  the  value  of  their 
property  decreased. 

Watklns  street,  after  the  dedication  and 
acceptance,  was  a  public  street  of  the  dty 
ot  LoulsTlUe,  and  the  manner  of  Its  Im- 
prorement  was  wholly  discretionary  with 
tbe  city  authorities.  If  the  city  in  the  ex- 
ercise of  this  discretion  provided  for  Its 
Improvement  In  such  a  way  as  to  violate 
its  contract,  and  the  property  owners  were 
thereby  injured,  they  may  not,  after  tbe  Im- 
provement has  been  made  and  they  hare 
stood  by  and  instituted  no  legal  proceedings 
to  st<^  it,  defeat  the  enforcement  of  the  ap- 
portionment warrants;  bnt  they  will  be 
left  to  their  action  at  law  for  damages. 
Caperton  v.  Humplck,  96  Ky.  lOS,  23  S.  W. 
875;  Pearson  y.  Zable,  78  Ky.  170;  Preston 
V.  Boberta,  12  Bush,  570 ;  Creefcmore  v.  Cen- 
tral Constmctton  Co.,  1S7  Ky.  336,  163  S. 
W.  184. 

The  Judgment  of  the  dianceUor  was  In 
accord  with  these  views,  and  It  ia  therefore 
affirmed. 

SETTLB,  J.,  not  sitting. 


McDONOUOH  et  al.  V.  McQOWAN. 

(Court  of  Appeals  of  Kentucky.    June  15, 
1915.) 

1.  Fbatjdulknt  Convetances  ®=282 — Good 
PArrH— BuRDEW  or  Pboop— Pkndknct  of 
Action  Against  Gbantob. 

Where  defendant  in  a  tort  action,  during 
the  pendency  of  suit,  conveyed  to  his  sister  aU 
his  property,  his  share  of  his  motlier's  estate, 
the  burden  of  proof  was  on  the  grantee  to  over- 
come the  inference  of  fraud ;  since,  where  badg- 
es of  fraud,  such  as  the  pendency  of  an  action, 
attend  the  conveyance  which  is  attacked  as 
fraudolen^  the  burden  of  proof  is  shifted  to 
tlie  grantee  to  rebut  the  inference  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  817,  818;  Dec.  Dig. 

«=>282.] 

2.  EvinCNCE  ^»77-^PBESTn£PTI0W— Failube 
TO  Pboduce  Witness. 

In  an  action  to  set  aside,  as  in  fraud  of 
creditors,  a  conveyance  by  a  brother  to  liis  sis- 
ter of  Ids  share  of  their  mother's  estate,  claimed 
by  than  to  have  been  made  in  consideration  of 
loans  made  by  the  sister,  failure  to  produce  as 
witnesses  other  members  of  the  family  who  were 
'  said  to  know  of  the  making  of  tbe  loans  created 
the  presumption  that  they  would  not  so  testify. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig,  j  97;  Dee.  Dig.  «<=»77.1 

8.  Fbauddlent  Conveyances  <g=3300— Con- 
sideration— SxryFiciENOT  of  Evidence. 
In  an  action  to  set  aside  as  fraudulent  to 
creditors  a  conveyance  to  the  grantor's  sister 
or  all  his  property,  evidence  held  insnfficient  to 
show  that  the  transfer  was  In  consideration  of 
loans  by  the  sister  or  other  real  consideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
CooveyancM,  Cent  Dig.  §S  886-903;  Dec.  Dig. 
*s>300.] 


4.  FKATTDTTUiKT  OOlivaTJLnOm  «=»169— PUB- 

CHAscB  IN  Bao  Faith. 

Although  a  grantee  gives  consideration  for 
property  that  is  conveyed  to  him  by  the  grantor 
with  Intent  to  defraud  creditors,  if  the  grantee 
has  notice  of  the  fraudulent  intent,  the  property 
is  subject  to  the  creditor's  claim  in  the  grantee's 
hands. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  506-509,  511,  615, 
516;   Dec  Dig.  <3=>159.] 

5.  FBAunui-ENT  Conveyances  €=»301  —  Pm- 
chaseb  IN  Bao  Faith  —  Suffioiency  of 
Evidence. 

In  an  action  against  a  brothel  and  sister  to 
set  aside  the  brother's  conveyance  to  the  sister 
as  made  in  fraud  of  creditors,  evidence  held 
sufficient  to  show  that  the  tranter,  if  based  on 
a  consideration,  was  made  with  fraudulent  in- 
tent, of  which  the  sister  had  notice. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Si  904-907;  Dec.  Dig.' 
«=»301.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Dlrislon. 

Action  by  John  W.  McGowan  against  Sog- 
er A.  McDonough  and  another.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Henry  J.  TUford,  of  LonlsvlUe,  for  appel- 
lants. J.  W.  S.  Clements  and  Joseph  J.  Han- 
cock, both  of  Louisville,  for  appellee. 

HANNAH,  J.  In  February,  1912,  Roger  A. 
McDonough,  while  engaged  in  an  affray  with 
one  I«e  Moore,  in  M.  J.  O'Mally's  saloon  in 
Lonlsvllle,  shot  and  seriously  wounded  John 
W.  McGowan,  a  bystander.  On  April  8,  1912, 
McGowan  Instituted  an  action  against  Mc- 
Donough to  recover  damages  for  his  injuries, 
and  obtained  a  judgment  against  him  in  the 
sum  of  $1,000,  the  trial  being  had  on  March 
10,  1913.  While  this  action  was  pending,  on 
November  6,  1912,  McDonough's  mother  died, 
leaving  property  of  the  value  of  about  $6,000. 
There  were  eight  children  to  participate  in 
the  distribution  of  the  estate.  Nine  days  aft- 
er the  death  of  his  mother,  on  November  15, 
1912,  McDonough  conveyed  all  his  Interrat 
In  the  estate — which  was  all  the  property  he 
bad— to  his  fiijBter  Agnes  T.  McDonough. 
McCiowan  attacked  this  conveyance,  and 
sought  to  subject  the  interest  In  the  estate  eo 
conveyed  to  the  payment  of  the  Judgment 
mentioned.  The  chancellor  upon  trial  held 
the  conveyance  fraudulent;  and,  the  property 
having  been  sold  in  an  action  to  settle  the 
estate,  directed  the  proceeds  of  the  one-eighth 
interest  so  conveyed  to  be  paid  to  plaintiff, 
McGowan.  Tbe  defendants,  McDonough  and 
ills  sister,  appeal. 

The  only  testimony  taken  was  the  deposi- 
tions of  the  appellants,  taken  by  appellee  as 
if  under  cross-examination.  Counsel  for  ap- 
pellants in  his  brief  says,  "The  chancellor 
dismissed  all  this  testimony  with  the  mere  . 
statement  that  it  was  beyond  belief  tliat  the 
sister  could  have  loaned  the  brother  so  much 
money,"  and  claims  that  "there  is  not  such 
evidence  as  satisfies  the  mind  to  a  reasonable 
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degree  that  fraud  tias  been  committed,"  and 
that  therefore  the  Judgment  should  be  re- 
versed. 

It  was  the  contention  of  the  appellants 
that  McDonongh  conveyed  to  bis  sister  Agnes 
his  share  In  the  estate  of  his  mother  in  con- 
sideration of  certain  loans  made  to  him  by 
his  sister,  as  foUows:  $300  In  March,  1908; 
$125  In  June,  1910;  $200  In  February,  1912; 
and  $78.50  In  September,  1912. 

The  appellant  Agnes  McDonough  testified 
that  she  gmduated  from  Clark's  Business 
School  when  She  was  about  16  years  of  age, 
and  about  6  months  thereafter  obtained  work 
as  a  stenographer.  She  says  this  was  about 
March,  1906 ;  but  elsewhere  In  her  deposition 
she  testified  definitely  that  she  was  21  years 
of  age  on  August  5,  1912,  so  It  Is  quite  prob- 
able that  she  began  work  during  1907,  rather 
than  in  1906,  for  in  March,  1906,  she  was  but 
little  more  than  14V^  years  of  age.  She  re- 
ceived a  salary  of  $5  per  week.  She  said 
that  In  March,  1908,  she  loaned  to  her  broth- 
er Roger  $300.  At  this  time  she  could  not 
have  been  working  much  longer  than  a  year, 
during  which  time,  as  she  admitted,  out  of 
her  salary  she  bought  all  her  own  clothing 
and  paid  all  her  other  expenses,  except  board. 
The  probability  of  her  having  such  a  sum  at 
that  time  is,  to  say  the  least  of  it,  quite 
questionable.  She  farther  testified  that  after 
she  ceased  working  as  a  stenographer  In 
1909  she  remained  at  home  with  her  mother, 
who  made  her  an  allowance  of  $3  per  week, 
oat  of  which  she  clothed  herself  and  paid  all 
her  Incidental  expenses.  She  said  that  out 
of  this  allowance  she  saved  $150  from  1909 
to  1912,  when  her  mother  died,  that  she  kept 
her  money  at  home  in  a  box,  and,  when  asked 
how  much  she  had  altogether,  she  replied, 
"about  $900."  That  she  could  not  have  had 
the  possession  of  such  a  sum  of  money  at 
that  time  is  apparent.  During  the  3  years 
that  she  worked  as  a  stenographer  at  $5  per 
week  she  received,  in  all,  $780,  and  this,  add- 
ed to  the  $150  saved  out  of  the  allowance  her 
mother  made  her,  would  make  $930,  but  this 
takes  no  account  of  her  expenditures  during 
6  years  for  all  her  clothes  and  her  Incidental 
expenses,  nor  of  the  $300  which  she  says  she 
loaned  her  brother  In  1908,  nor  of  the  $125 
which  she  says  she  loaned  him  in  June,  1910, 
nor  of  the  $20d  loaned  to  him  In  February, 
1912,  and  the  $78.50  loaned  to  him  In  Sep- 
tember, 1912.  It  Is  Impossible  for  her  to  have 
had  as  much  as  $900  at  any  one  time  saved 
from  her  wages ;  yet  such  is  her  testimony. 
"How  much  did  you  have  altogether?  A.  Al- 
together I  had  about  $900.  Q.  And  you  kept 
it  right  there  In  the  house?  A.  I  did."  Fur- 
thermore, she  said  that  after  having  made 
all  these  loans  to  her  brother,  she  had  about 
$100  or  $125  remaining.  She  further  testified 
that  her  sister  Mrs.  Bohmlcke  was  present 
when  she  loaned  her  brother  the  $300,  and 
that  her  brother  Joe  was  present  when  she 
made  the  loans  of  the  $200,  the  $125,  and  the 
$78.5Q.     When  asked,  concerning  the  $125 


loan,  "Who  else  saw  It?"  idle  answered, 
"Only  the  famUy;  that  Is  all."  She  had  two 
older  sisters  then  residing  at  home.  Neither 
the  brother  Joe  nor  the  sisters  mentioned, 
nor  any  of  the  other  members  of  the  family, 
were  produced  to  sappiort  her  testimony  In 
this  respect  She  farther  admits  that  She 
knew  of  the  shooting  of  appellee  by  her  broth- 
er Boger,  and  of  the  pendency  of  the  action 
to  recover  damages  therefor,  and  admitted 
thafe  she  knew  that  Roger  had  no  means  oth- 
er than  the  expectation  by  way  of  inherit- 
ance of  a  portion  of  the  estate  of  his  mother; 
and  she  said  It  was  her  mother's  Intention 
to  "cut  Boger  ofT'  with  a  bequest  of  $5  "be- 
cause she  knew  that  he  did  not  know  how  to 
take  care  of  money."  Xet,  despite  this 
knowledge,  she  says  she  loaned  him  these, 
to  her,  large  sums  of  money;  and,  despite 
her  business  training  and  experience,  she 
tQOk  from  him  no  note  or  other  memoran- 
dum or  evidence  of  Indebtedness. 

Roger  testified  that  he  borrowed  from  his 
sister  Agnes  the  sums  above  mentioned.  He 
said  In  regard  to  the  $300  loan: 

"I  asked  mother  for  it,  and  told  her  I  would 
like  to  go  in  business ;  that  I  was  in  bad  health. 
And  mother  said  she  didn't  have  it;  and  she 
LAgnes]  said,  'I  will  loan  it  to  yon  if  you  will 
pay  it  back,'  and  I  said,  'If  I  ever  get  it,  I 

He  said  the  plumbing  business  proved  a 
failure  and  he  lost  that  $300,  and  that  the 
$125  which  she  loaned  him  In  June,  1910, 
which  he  borrowed  for  "medical  use,"  was 
used  in  paying  Dr.  Hamilton  $15  and  paying 
Dr.  Jones  "some"  and  Dr.  Dwyer  "some,"  and 
"some"  was  expended  for  medldne.  Be  was 
unable  to  go  into  details.  As  to  the  loan  of 
$200  made  in  February,  1912,  he  said  he  paid 
a  fine  of  $35  and  an  attorney  fee  of  $50,  and 
as  to  the  remainder  says: 

"I  had  to  use  the  rest  of  it  Q.  What  for? 
A.  I'll  tell  you  if  you  want  to  know ;  McGowan 
and  them  asked  for  a  drink,  and  I  eave  it  to 
them.  Q.  Did  that  take  the  rest  of  it?  A.  Ko : 
I  had  to  ase  the  money  to  get  around  with,  and 
spent  it." 

The  $78.50  loan  was  expended  In  paying 
$15  on  an  attorney  fee,  and  the  remainder 
was  partly  accounted  for  by  expenditures  for 
"underwear  and  shirts,"  and  by  the  tact  that 
"a  person  has  got  to  have  a  nickel  or  dime 
to  spend  among  his  friends."  He  admitted 
that  when  he  borrowed  this  $78.60  he  told  his 
sister  that  his  attorney  fee  was  $50,  and  that 
when  he  got  the  money  he  only  paid  $15  on  it . 

As  we  view  this  evidence^  we  think  It  very 
doubtful  If  McDonough's  sister  ever  had 
these  sums  in  her  possession,  and  that,  if  she 
did  have  them,  it  Is  very  doubtful  that  she 
loaned  them  to  him,  as  claimed. 

[1]  It  is  the  well-settled  rule  that,  where 
badges  of  fraud  attend  upon  a  conveyance 
which  is  attacked  as  fraudulent  their  effect 
is  to  shift  to  the  grantee  the  burden  of  evi- 
dence^ and  he  must  rebut  the  Inferences 
thereby  created,  and  sustain  the  bona'  fide  of 
the  transaction.  Magic  City  Coal  &  Feed  Go. 
T.  Lewis,  IM  Ky.  454^  175  S.  W.  992;  Perry 
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T.  Krtth,  167  Ky.  109,  1«2  S.  W.  665;  SHx  t. 
Calender,  156  Ky.  806,  1«0  S.  W.  614;  20 
Cya439. 

If  a  transfer  U  made  Dy  one  against  whom 
U)ere  is  pending  an  action  for  tort,  this  Is  a 
badge  of  fraud,  especially  where  the  convey- 
ance leaTee  the  grantor  without  any  estate. 
Floyd  V.  Martin,  4  Ky.  Law  Rep.  891  (before 
action  Instituted) ;  Llllard  v.  M'Gee,  4  Bibb, 
185;  Hale  t.  Profflt,  160  Ky.  440,  169  S.  W. 
851;  Commonwealth  t.  FlUatreau,  161  Ky. 
434,  170  S.  W.  1182.  And  the  conveyance 
heretai  attacked  of  all  the  property  he  owned, 
having  been  made  while  the  action  of  appel- 
lee to  recover  damages  for  his  wounds  was 
pending,  it  was  Incumbent  on  the  grantee  to 
meet  and  overcome  the  inference  created  by 
that  fact  and  the  subsequent  insolvency  of 
Uie  grantor. 

[I]  Resting,  as  appellants  were,  under  the 
burden  so  Imposed,  their  failure  to  produce 
arallable  explanatory  and  rebutting  testi- 
mony from  the  lips  of  the  other  members  of 
the  family  can  only  be  accounted  for  upon 
the  theory  that.  If  so  produced  as  witnesses, 
they  would  have  declined  to  lend  support  to 
the  testimony  of  the  appellants.  If  these 
transactions  actually  occurred,  it. Is  no  vio- 
lent assumption  to  say  that  all  the  members 
ot  the  family  residing  at  home  were  cogni- 
aint  of  the  facts ;  Indeed,  appellants  testified 
that  at  least  one  member  of  the  family,  U 
not  more,  was  present  upon  the  occasion  of 
the  making  of  each  of  these  loans.  And  we 
might  also  remark  that  it  is  hardly  within 
the  bonnds  of  reason  that  the  considerable 
ram  of  mon^  testified  about  by  Agnes  Mc- 
Donongh  could  have  been  kept  about  the 
house,  e8i)e<!ially  in  a  dtawer  as  she  stated, 
without  the  knowledge  of  other  members  of 
the  family. 

[3]  Because  of  the  failure  of  appellants  to 
produce  this  available  testimony,  we  find  it 
Impossible  to  believe  that  such  loans  were. 
In  fact,  made,  or  that  the  conveyance  herein 
attacked  was  based  upon  any  real  considera 
tlon  passing  between  the  parties.  Appellants 
tailed  to  sustain  the  bona  fides  of  the  trans- 
action. 

[4,  f ]  Bat,  whether  the  conveyance  was 
based  upon  a  real  consideration  passed  be- 
tween the  parties  or  not,  stiU  all  the  circum 
stances  point  unerringly  to  the  conclusion 
that  It  was  made  with  the  fraudulent  intent 
to  cheat,  binder,  delay,  and  defraud  appellee 
In  the  ooUectlon  of  whatever  Judgment  he 
mi^it  obtain  against  Roger  McDonougb,  and 
that  the  grantee,  Agnes  McDonough,  had  no- 
tice of  such  fraudulent  intent,  and,  these 
things  being  tme,  even  though  she  be  a  pur- 
chaser for  a  valuable  consideration,  her  title 
falls.  Sufomers  v.  Taylor,  80  Ky.  429;  Oar- 
tsr  V.  BiChardson,  60  S.  W.  397,  22  Ky.  Law 
Bep.  1204;  Hoffman  v.  LesUe,  66  S.  W.  822, 
23  Ky.  Law  Bep.  1981;  Walters  v.  Akers,  101 
8.  W.  U79,  81  Kj.  Law  Rep.  269;  Interstate 
Petiolenm  Co.  v.  Farris,  159  Ky.  820,  169  S. 


W.  635 ;  Foster  v.  OrlQcsby,  1  Bush,  86  (trans- 
fer to  creditor  in  pnyment  of  antecedent 
debt). 

The  judgment  of  the  chancellor  Is  there- 
fore affirmed. 


MITCHELL  T.  KNOX  COUNTY  FISCAL 

COURT. 
(Court  of  Appeals  of  Kentucky.    Jnne  IS,  1915.) 

1.  CoNSTTruiioNAL  Law   «=»18— States  ^=> 
119  —  Refeai.  or  CoNSTrrunoNAL  Paovi- 

SION— LntrTATIONS   ON   t'SE   OF  FUNOS  AND 

CHEniT— State  Roau  Funu. 

Const  §  177.  providing  that  the  credit  of 
the  commonwetJtn  shall  not  be  given,  pledged, 
or  loaned  to  any  individual,  company,  corpora- 
tion, or  association,  municipality,  or  public 
gubdivlaion  of  the  state,  adopted  to  limit  the 
power  of  the  Legislature  to  apply  the  resources 
and  credit  of  the  commonwealth  in  aid  of  comi- 
ty roads  and  other  like  purposes,  is,  so  far  as 
it  prohibits  state  aid  to  public  roads,  nullified 
by  section  167a,  adopted  In  1909,  declaring  that 
the  credit  of  the  commonwealth  may  be  given, 
pledged,  or  loaned  to  any  county  for  public 
road  purposes,  and  as  to  public  roads  and 
aiding  in  their  construction,  the  Legislature  has 
unrestricted  power  to  apply  its  resources  and 
credit  in  aid  of  coiinty  roads,  and  Ky.  St.  1915, 

L4356z,  subsec.  4,  levying  a  state  road  tax, 
not  unoonstltutionaL 

[Eid.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  13,  17;  Dec.  Dig.  «=> 
IS;  States,  Cent  Dig.  |  118;  Dec.  Dig.  «=» 
119.] 

2.  Taxation  «s»2— Lavrmo  or  Taxes— Leo - 

ISLATIVE    POWKB. 

In  the  absence  of  a  constitutional  prohibi- 
tion, the  Legislature  may  levy  any  tax  it  deems 
proper. 

[Ed.  Note.— Blor  other  cases,  see  Taxation, 
Cent  Dig.  |  2;    Dec  Dig.  «=a2.] 

3.  Statutes  «=s95— Looai.  Law— Taxation- 
Counties. 

The  purpose  of  Const  |  181,  prohibiting 
the  Legislature  from  imposing  taxes  for  the 
purposes  of  any  county,  but  permitting  it,  by 
general  law,  to  confer  on  the  proper  authorities 
thereof  power  to  assess  and  collect  taxes,  is  to 
enable  each  county  to  levy,  collect  and  spend 
its  own  taxes  free  from  control  or  the  Legis- 
lature, and  to  prevent  the  Legislature  from 
levying  a  tax  on  property  located  in  any  county 
for  county  governmental  purpose,  and  it  does 
not  invalidate  Ky.  St  1915,  {  4356z,  subsec.  4, 
levying  a  state  road  tax,  for  the  tax  applies  to 
the  entire  state,  and  is  imposed,  collected,  and 
disbursed  by  the  state  for  state  purposes,  with' 
in  section  171.  , 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  105.  106;    Dec.  ^Dig.  <S=395.] 

4.  CoNSTiTunoNAi.  Law  «s»18— Refeai.  of 
PaovisioNS. 

ConBt.  i  157a,  providing  that  the  credit  of 
the  commonwealth  may  t>e  given,  pledged,  or 
loaned  to  any  county  for  public  road  purposes, 
adopted  in  1909,  annuls  the  former  provision  of 
section  177,  forbidding  the  commonwealth  to 
construct  highways. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i|  13,  17;    Dec.  Dig.  «s» 

lai 

5.  HlOHWATS  «s>180  —  Taxxs  —  Statutobt 

Pbo  VISIONS— CONSTTBUCTION. 

Ky.  St  1915,  S  4356x,  snbsecs.  4,  5,  10, 
17-19,  and  21,  levying  a  state  road  tax  to  be 
apportioned  between  the  counties,  based  on  the 
amount  of   taxes  levied   and   collected   bj   the 


4=9F«r  atbw  c«u*  sea  hum  topic  ana  KBY-NCMBBB  In  all  K»y-Numbsrad  Dlsesta  and  InOezM 


Digitized  by 


Google 


280 


177  BOTJTHWBJSTEaiN  REFORTBB 


(Kr- 


coantleB  for  pnblie  roads,  IncIadinK  taxes  to 
pay  interest  on  or  create  a  sinking  fund  for 
any  bonds  to  build  or  rebuild  public  roads,  and 
providing  that  half  of  the  cost  of  roads  shall  be 
paid  out  of  the  state  road  fund,  and  one-half 
by  the  county,  and  authorizing  the  state  com- 
missioner of  public  roads  to  certify  when  a 
road  ia  completed  and  the  amount  to  be  paid  a 
county,  contemplate  that  the  state  shall  pay 
one  half  and  the  county  the  other  half  of  the 
cost  of  public  roads  built  or  rebuilt,  and  a  coun- 
ty may  not  receive  its  appropriation  from  the 
state  road  fund  until  after  it  has  completed  the 
road  for  which  it  has  asked  state  aid,  and  when 
a  road  has  been  completed,  the  county  may 
receive  from  the  state  road  fund  one-half  of 
the  cost,  and  the  money  so  received  becomes  the 
money  of  the  county,  and  may  be  appropriated 
and  used  as  other  county  funds,  including  the 
payment  of  bonds  for  road  construction. 

[Ed.   Note. — For  other  cases,   see  Highways, 
Cent  Dig.  {  387;    Dec.  Dig.  <S=>130.] 

6.  Highways  9=>122  —  Taxes  —  Ijevt  — 
Amount. 

Ky.  St.  1915,  I  4308,  authorizing  a  tax 
levy  not  exceeding  30  cents  on  each  $100  for 
the  payment  of  interest  and  a  sinking  fund  for 
bonds  to  build  or  rebuild  roads,  is,  so*  far  as  the 
tax  exceeds  the  constitutional  limit  of  20  cents 
on  each  $100  of  the  taxable  property  imposed 
by  Const.  S  157a,  invalid,  and  not  more  than 
20  cents  on  the  $100  can  be  levied  for  or  ap- 
propriated to  the  payment  of  interest  on  road 
bonds  and  the  creation  of  a  sinking  fund  for 
their  redemption,  but  a  supplemental  appropri- 
ation from  the  general  levy  may  be  set  aside  for 
road  purposes. 

[Ed.   Note. — For  other  cases,   see  Highways) 
Cent  Dig.  i|  380,  393;    Dec.  Dig.  «=>122.] 

7.  Taxation  4=328— Dei.eoation  of  Poweb 
—Extent  or  Powkb. 

Where  the  power  to  tax  is  delegated  to  the 
fiscal  court,  the  grant  must  be  strictly  construed, 
and  beyond  the  granting  the  fiscal  court  may 
not  go. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  {  60;    Dec.  Dig.  <S=s>28.] 

8.  Highways    «=s>130— Taxation— Oonbtitu- 
xioNAL  Provisions. 

The  fiscal  court,  in  levying  a  tax  for  gen- 
eral purposes  other  than  school  purposes,  may, 
under  Const.  {  167,  levy  a  tax  of  50  cents 
on  each  $100  of  the  taxable  property,  and  un- 
der section  167a  it  may  levy  an  additional  tax 
not  exceeding  20  cents  on  each  $100,  to  pay 
interest  on  its  road  bonds  and  to  provide  a  sink- 
ing fund  for  their  payment,  but  in  levying  the 
50  cents'  tax,  the  court  may,  under  section  180, 
set  aside  a  part  of  the  levy  to  pay  interest  on  road 
bonds  and  the  creation  of  a  sinking  fund,  and 
thus  supplement  its  fund  raised  for  that  pur- 
pose. 

[Ed.   Note.— For  other  cases,  see   Highways, 
Cent  Dig.  i  387;    Dec.  Dig.  <S=»130.] 

9.  Taxation  «=»608  —  Collection  of  Tax 
Not  Wabbanied  bt  Law— Injunctive  Re- 

I.IEF. 

Injunction  lies  to  prevent  the  collection  of 
a  tax  not  warranted  by  law. 

[B!d.    Note.— For    other   cases,   see   luxation. 
Cent  Dig.  ${  1230-1241;    Dec.  Dig.  <8=»608.] 

10.  Highways  <s=9l29— Taxation— Authobi- 
lY  OF  Fiscal  Oouet. 

Where  the  fiscal  court  levied  a  tax  to  pay 
interest  on  road  bonds  and  to  create  a  sinking 
fond,  in  excess  of  the  constitutional  limitation, 
it  must  by  proper  resolution,  levy  a  tax  with- 
in the  constitutional  limitation,  and  until  that 
is  done,  a  sale  of  the  bonds  will  be  enjoined. 

[Bd.   Note. — For  other   cases,   see  Highways, 
Cent  Dig.  {{  367,  386;    Dec.  Dig.  «=3l29.] 


11.  Counties  «=3l87— Roao  Bonds— Statu- 
TOBY  Provisions. 

Ky.  St  1915,  I  4307,  providing  that  road 
construction  bonds  shall  run  not  less  than  five 
years,  nor  more  than  30  years,  to  be  redeemed 
at  the  pleasure  of  the  fiscal  conrt,  makes  it  op- 
tional with  the  fiscal  court,  when  issuing  bondig, 
to  determine  whether  they  shall  be  made  re- 
deemable on  or  before  their  maturity,  or  wheth- 
er they  shall  be  allowed  to  run  until  maturity, 
and  the  right  to  redeem  must  be  reserved  at  the 
time  the  bonds  are  issued,  or  it  cannot  be  ex- 
ercised. 

[Ed.  Note. — For  other  cases,  see  Countlea, 
Cent.  Dig.  §S  293-295;    Dec.  Dig.  <e=>187.] 

12.  Appeal  and  Ebbob  4=3843  —  Questions 
Reviewable— Moot  Questions. 

The  court  on  appeal  will  not  decide  ab- 
stract questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3331-3341 ;  Dec  Dig.  «=» 
843.] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  F.  J.  Mitchell  against  tbe  Knox 
County  Fiscal  Court  From  a  Judgment  dls- 
mlssi^s  the  petition,  plaintiff  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Oolden  &  Lay,  of  BarbonrvUle,  for  appel- 
lant James  Garnett,  Atty.  Gen.,  for  the 
Commonwealth.  J.  F.  Catron,  J.  M.  Bobslon, 
and  Black,  Black  &  Owens,  all  of  Barbour- 
ville,  for  appellee. 

MILLBR,  O.  J.  This  action  was  tostltnted 
by  the  appellant,  Mitchell,  a  taxpayer  at 
Knox  county,  against  the  fiscal  court  of  that 
county  and  the  Individual  members  thereof, 
to  enjoin  them  from  issuing  or  selling  road 
and  bridge  bonds  of  the  county,  of  the  face 
value  of  $200,000,  which  had  been  authorized 
by  an  election  held  on  March  6,  1916.  This 
appeal  is  from  an  order  dismissing  the  peti- 
tion. 

The  election  was  held  pursuant  to  section 
21  of  the  act  of  1914,  which  Is  now  section 
4307  of  the  Kentucky  Statutes,  CarroU's  Edi- 
tion of  1915.  It  Is  conceded  the  election 
was  regularly  called  and  held,  and  that  the 
proposition  to  iasne  the  bonds  prevailed,  by 
a  vote  of  2,835  as  against  420  in  om>08ition 
thereta  FWthermore,  by  a  propor  proceed- 
ing, the  fiscal  court  of  Knox  county,  acttng 
under  the  statute  of  1914,  and  by  an  order 
duly  made  and  entered  on  the  records  of  said 
court,  petitioned  the  state  of  Kentucky  for 
the  full  amount  of  state  aid  to  which  Knox 
county  would  be  entitled  for  the  construe. 
tion  of  roads  and  bridges  under  the  act  of 
1914,  and  section  157a  of  the  Constitution 
of  Kentucky.  At  a  session  held  ou  Marcdi 
29,  1915,  the  fiscal  court  of  Knox  county 
adopted  an  elaborate  resolution  directing  the 
issuance  of  the  bonds,  the  levying  a  tax  tO' 
pay  the  Interest  and  create  a  irfnifing  fund, 
and  taking  the  steps  deemed  necessary  tO' 
comply  with  the  law.  Many  objections  have 
been  raised  to  this  action  of  the  fiscal  conrt; 
and.  In  order  to  correctly  nnderstand  the 
situation,  a  brief  statement  of  the  recent 
legislation  upon  the  subject  of  public  road 
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Imprarement,  at  the  aid  of  the  state,  is  nec- 
essary. Section  177  of  the  present  Constl- 
tntlon  of  Kentucky,  adopted  In  1891,  reads 
u  follows: 

"Th«  credit  of  the  commonwealth  shall  not  be 
(iTen,  pledged  or  loaned  to  an^  individnal,  com- 
paoy,  corporation  or  association,  municipality, 
or  political  sobdivision  of  the  state;  nor  shall 
the  commonwealth  become  an  owner  or  stock- 
holder in,  nor  make  donation  to,  any  company, 
association  or  corporation;  nor  shall  the  com- 
monwealth construct  a  railroad  or  other  high- 
way." 

In  1908,  taowever,  the  people  adopted  an 
amendment  to  the  Constitution,  which  is 
now  known  as  section  157a,  and  reads  as  fol- 
lows: 

"The  credit  of  the  .commonwealth  mar  be 
giren,  pledged  or  loaned  to  any  county  ol  the 
commonwealth  for  public  road  purposes,  and 
any  county  may  be  permitted  to  incur  an  in- 
debtedness in  any  amomit  fixed  by  the  coun- 
ty, not  in  excess  of  five  per  centum  of  the 
value  of  the  taxable  property  therein,  for  public 
load  purposes  in  said  county,  provided  said 
additional  indebtedness  is  submitted  to  the  vot- 
ers of  the  county  for  their  rstificstion  or  re- 
jection at  a  special  election  held  for  said  pur- 
pose, in  such  manner  as  may  be  provided  by  law 
and  when  any  such  indebtedness  is  incurred  by 
any  county  said  connty  may  levy,  in  addition  to 
the  tax  rate  allowed  under  section  157  of  the 
Constitution  of  Kentucky,  an  amount  not  exceed- 
ing twenty  cents  on  the  one  hundred  dollars 
of  the  assessed  valuation  of  said  connty  for  the 
purpose  of  paying  the  interest  on  said  indebted- 
ness and  providing  a  sinking  fund  for  the  pay- 
ment of  said  indeotedness." 

Pursuant  to  the  authority-  thus  granted 
by  the  constitutional  amendment,  the  Legis- 
lature of  1914  passed  an  elaborate  law,  creat- 
ing a  system  of  public  state  roads,  and  pro- 
viding for  the  construction  and  maintenance 
thereot  Acts  1914,  p.  441.  That  act  con- 
tained 26  sections,  and  Is  now  Incorporated 
into  the  Kentucky  Statutes,  1916  edition, 
as  section  4356z.  The  same  Legislature 
passed  another  elaborate  statute  of  89  sec- 
tions, defining  public  roads,  proTiding  for 
their  establishment,  regulation,  use,  and 
maintenance,  and  creating  the  ofQce  of  county 
road  engineer,  and  prescribing  the  duties 
thereof.  Acts  1914,  p.  338.  This  last-named 
act  Is  now  embraced  In  the  Kentucky  Stat- 
utes (Ed.  1915)  as  sections  4287  to  4356s,  in- 
dnslve.  By  subsection  1  of  the  first-named 
act  (Ky.  Sts.  f  4356x)  the  commissioner  of 
public  roads  is  given  supervision  over  all 
public  roads  and  bridges  which  may  be  con- 
structed, improved,  or  maintained,  in  whole 
or  in  part,  by  the  aid  of  state  money,  and 
by  snteection  3,  it  is  further  provided  that, 
in  order  to  raise  money  whereby  the  state 
may  aid  its  counties  in  constructing  new 
public  roads,  a  state  road  fund  was  created 
and  set  aside  in  the  state  treasury,  for  that 
purpose.  Subsection  4  of  the  act  provides 
for  the  raising  of  the  state  road  fund,  as 
follows: 

"There  shall  be  levied  and  collected  and  paid 
mto  the  treasury  of  the  state  in  the  same  man- 
ner prescribed  by  law  for  the  levying,  collecting 
and  paying  into  the  state  treasury  of  other 
state  taxes  a  special  tax  to  be  known  as  the 


state  road  tax.  The  state  road  tax  shall  be 
set  apart  in  the  treasury  of  the  state  to  the 
credit  of  the  state  road  fund  to  be  disbursed 
and  conditioned  as  is  now  or  may  hereafter  be 
prescribed  by  law  for  the  disbursement  of  the 
state  road  fund  for  the  permanent  improvement 
of  public  roads  of  the  state  in  co-operation  with 
the  counties.  The  state  road  taxes  on  all  real, 
personal,  franchises,  and  all  intangible  property 
not  exempt  from  taxation  shall  be  for  the  year 
nineteen  hundred  and  fifteen  and  every  year 
thereafter  five  cents  on  every  one  hundred  dol- 
lars valuation  thereof." 

This  state  road  fund  la  apportioned  be- 
tween the  counties  according  to  the  provi- 
sions of  subsection  6  of  the  act,  which  reads 
as  follows: 

"The  money  hereby  set  apart  In  the  state 
treasury  to  the  credit  of  the  state  roads  fund 
shall  be  apportioned  among  the  several  coun- 
ties applying  for  state  aid  in  the  manner  here- 
inafter provided,  and  the  amount  so  proportion- 
ed shall  be  based  upon  the  amount  of  taxes  lev- 
ied and  collected  therein  for  the  building  and 
reconstruction  of  public  roads,  and  including  the 
taxes  collected  from  year  to  year  to  pay  the 
interest  on  or  create  a  sinking  fund  for  any 
bonded  indebtedness  which  may  hereafter  be 
created  by  any  oonntj;  to  construct  or  rec<m- 
struct  public  roads  until  such  county  shall  have 
received  from  the  state  road  fund  an  amount 
equal  to  one-half  of  the  moneys  appropriated 
for  building  roads  by  said  county,  whether  the 
sum  thus  appropriated  be  from  the  sale  of  bonds 
or  from  direct  taxation:  Provided,  that  said 
sum  shall  be  expended  in  constructing  or  re- 
constructing public  roads  under  the  direction 
of  the  commlasioner  of  public  roads. 

"It  is  further  provided  that  any  county  voting 
bonds  and  expending  the  proceeds  of  same  in 
building  public  roads  under  the  direction  of  the 
commissioner  of  public  roads  may,  in  case  the 
amount  thus  expended  exceeds  the  proportional 
amount,  said  connty  may  be  able  to  secure  from 
the  state  road  fund,  then  in  that  event  said 
county  shall  be  entitled  to  receive  from  the  state 
road  fund  in  subsequent  years  such  further 
amounts  as  will  make  the  total  amount  received 
trom  said  fund  equal  to  one-half  of  the  moneys 
expended  by  said  county  under  the  direction 
of  the  commissioner  of  public  roads:  Provided, 
that  the  said  county  shall  expend  said  funds 
thus  secured  in  constructing  or  reconstructing 
public  roads:  Provided,  further,  that  no  one 
county  shall  receive  in  any  one  year  more  .than 
two  per  cent,  of  the  amount  collected  for  state 
road  fund.  The  amount  of  taxes  upon  which 
this  apportionment  is  based  shall  include  all 
districts  and  county  road  taxes  and  any  tolls 
levied  and  collected  for  the  construction  or  re- 
construction of  any  hard  surfaced  roads  of  the 
counties  applying  for  state  aid.  Any  balance 
remaining  in  the  state  road  fund  after  one 
year's  apportionment  shall  be  retained  and  in- 
cluded in  the  next  year's  apportionment." 

By  subsection  6  of  the  act  it  is  further  pro- 
vided that  if  any  county  shall  not  avail  It- 
self of  the  aid  of  the  state  apportionment, 
the  amount  so  apportioned  shall  remain  in 
the  treasury  of  the  state  to  the  credit  of 
the  state  road  fund,  to  be  again  apportioned 
among  the  counties  of  the  ^tate  at  the  next 
annual  apportionment 

[1,2]  1.  Taking  up  the  objections  In  their 
order,  it  Is  first  inristed  that  subsection  4 
of  section  4366x,  supra  (Acts  1914,  p.  443), 
which  levied  a  state  road  tax  of  S  cents  on 
each  $100  valuation  of  taxable  property  for 
the  purpose  of  creating  the  state  road  fund, 
is  unconstitutional,  because  it  rltdates  oeo- 
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tlona  157a  and  181a,  of  the  Constitution.  It 
will  be  remembered  that  section  177  of  the 
Constitution,  above  set  forth,  provided  that 
the  credit  of  the  commonwealth  should  not 
be  given,  pledged,  or  loaned  to  any  person 
or  political  subdivision  of  the  state,  which, 
of  course  embraced  a  county.  For  the  pur- 
pose of  nullifying  that  provision  of  secticm 
177,  in  so  far  as  it  prohibited  state  aid  for 
public  road  purposes,  section  157a,  supra, 
was  adopted;  and,  by  the  express  terms  of 
that  constitutional  amendment,  it  was  pro- 
vided that: 

"The  credit  of  the  commcniwealth  may  be  giv- 
en, pledged  or  loaned  to  any  county  of  the 
commonwealth  for  public  road  purposes,"  etc. 

But  It  is  insisted  that  the  raising  of  a 
state  road  fund  by  levying  a  tax,  as  was 
done  by  subsection  4  of  section  4356z,  su- 
pra, and  giving  it  to  a  county,  in  the  manner 
above  set  forth.  Is  not  giving,  pledging,  or 
loaning  the  "credit"  of  the  commonwealth 
to  the  county,  but  is  the  levying  of  a  direct 
tax,  and  a  gift  of  the  proceeds  to  the  county 
in  violation  of  section  157a  of  the  Ckmstltu- 
tion.  The  liistory,  however,  of  sections  177 
and  157a  of  the  Constitution  will  easily 
show  that  the  construction  contended  for  is 
a  strained  construction,  and  not  warranted 
by  the  facts.  Previous  to  the  present  Con- 
stitution, the  Legislature  had  unrestricted 
power  to  apply  its  resources  and  credit  in 
aid  of  county  roads,  and  other  like  purposes. 
The  right  had,  however,  been  badly  abused ; 
and  to  make  such  action  impossible  in  the 
future,  section  177  was  placed  in  the  organic 
law  of  the  state.  To  make  it  as  sweeping  as 
possible,  the  prohibition  was  couched  in  the 
broadest  terms,  by  providing  that: 

"The  credit  of  the  commonwealth  shall  not  be 
given,  pledged  or  loaned  to  any  individual,  com- 
pany, corporation  or  association,  municipality, 
or  political  subdivision  of  the  state;  nor  shall 
the  commonwealth  become  an  owner  or  stock- 
holder in,  nor  make  donation  to,  any  company, 
association  or  corporation ;  nor  shall  the  com- 
monwealth construct  a  railroad  or  other  high- 
way." 

But,  when  the  people  came  to  reverse  its 
policy  In  so  far  as  it  applied  to  giving  the 
credit  of  the  commonwealth  to  its  counties 
for  public  road  purposes,  the  demands  of 
legislative  procedure  required  that  the  con- 
stitutional amendment  should  use  the  same 
terms  that  had  appeared  in  the  original  pro- 
hibition found  in  section  177,  by  saying  that 
the  credit  of  the  commonwealth  may  be  giv- 
en, pledged,  or  loaned  to  a  county  for  public 
road  purix>ses.  In  all  other  respects  section 
177  of  the  Constitution  remained  as  It  was 
originally  drawn;  but,  in  order  to  take  pub- 
lic roads  out  of  the  inhibition  of  section  177, 
it  was  necessary  to  use  the  apparently  awk- 
ward expression  of  saying  that  the  credit  of 
the  commonwealth  might  be  given  for  pub- 
lic road  purposes.  This  wording  of  the 
amendment  was  necessary  because  of  the 
wording  of  section  177  which  it  annulled,  in 
ieQ>ect  to  public  rosds.  This  left  the  com- 
monwealth, in  ita  relation  to  public  roads 


and  aiding  in  their  construction,  pndady  M 
if  sections  177  and  157a, bad  never  bem 
adopted,  and  with  a  free  hand  In  that  re- 
spect Section  157a  became  necessary  only 
I>ecause  of  the  pre-exlstence  of  section  177; 
and  the  prohibitory  language  of  section  177 
could  only  be  annulled  by  using  the  same 
terms  affirmatively,  as  was  done  in  section 
157a.  In  the  absence  of  a  constitutional  pro- 
hibition, the  Legislature  may  levy  any  tax  It 
deems  proper.  Under  this  view  of  the  case, 
it  will  readily  be  seen  that  the  term  "credit," 
as  used_in  sections  177  and  167a,  can  have  no 
effect  upon  the  question  before  us,  and  that 
subsection  4  of  section  4366z,  violates  no 
provision  of  the  Constitution. 

[}]  2.  Furthermore,  In  answer  to  the  sug- 
gestion that  the  levying  of  the  tax  for  the 
state  road  fund,  supra,  violates  section  181a, 
of  the  Constitution,  which  provides  ttiat  "the 
General  Assembly  shall  not  impose  taxes  for 
the  purposes  of  any  couhty,  city,  town  or 
other  municipal  corporation,  but  may,  by  gen- 
eral laws,  confer  on  the  proper  authorities 
thereof,  *  *  *  the  power  to  assess  and 
collect  such  taxes,"  it  is  obvious  that  the 
purpose  of  this  provision  of  the  ConstitntloB 
was  to  enable  each  county  to  levy,  collect, 
and  expend  its  own  taxes,  free  from  the  con- 
trol and  Influence  of  the  General  Assembly, 
and  to  prevent  that  body  from  levying  a  tax 
on  property  located  in  any  county,  for  county 
governmental  purposes.  But  the  tax  here 
levied  applies  to  the  entire  state,  and  is  Im- 
posed, collected,  and  disbursed  by  the  state 
for  state  purposes.  Const  {  171.  It  Is  not 
levied  upon  any  one  county  to  the  exclusion 
of  other  counties,  or  for  the  benefit  of  any 
particular  county.  It  in  no  way  infringes  the 
right  of  the  counties  to  manage  their  own 
fiscal  affairs. 

[4]  3.  It  is  further  insisted,  however,  that 
the  levy  and  donation  of  this  tax  to  the 
counties  for  public  road  purposes  violates 
that  portion  of  section  177  of  the  Constitu- 
tion which  forbids  the  commonwealth  from 
constructing  a  railroad  or  other  highway. 
This  objection  overlooks  the  amendment  to 
the  Constitution  (section  157a),  which  ex- 
pressly permits  the  commonwealth  to  give 
Its  credit  and  resources  to  its  counties  in  aid 
of  their  public  roads,  even  though  it  should 
be  conceded,  for  the  sake  of  the  argument, 
that  the  acts  of  the  state,  in  this  respect, 
amount  to  the  construction  of  a  highway. 
Section  157a,  being  an  amendment  to  the 
Constitution,  necessarily  annuls  any  and  all 
former  provisions  of  that  instrument  whidi 
conflict  with  it;  and,  since  It  permits  the 
state  to  give  its  aid  to  the  building  of  coun- 
ty roads,  it  cannot  be  said  to  violate  section 
177,  which  was  intended  to  be  changed  In 
this  respect 

[6]  4.  In  its  resolution  of  March  29,  1913, 
above  referred  to,  the  fiscal  court  of  Kaox 
county  took  the  following  action: 

"For  the  purpose  of  payine  the  interest  on  tlM 
indebtedness  of  $200,000  and  for  the  purpose  of 
creating  a  sinking  fund  for  the  payment  of  the 
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■aid  $200,000  «(  bonds,  it  to  now  ordered  br 
this  court  that  the  sum  of  money  paid  annnal- 
ly  by  the  commonwealth  of  Keotacky  to  Knox 
county  for  reimbnrsins:  Knox,  county  for  the 
one-half  of  the  said  ^00,000  spent  by  Knox 
county  for  the  construction  of  roads  and  bridg- 
es be,  and  it  is  now,  appropriated  to  be  need 
for  the  purpose  of  payinj;  the  said  interest  and 
creating  said  sinking  fund,  and  it  is  further  or- 
dered by  this  court  that  there  shall  be  levied 
hy  the  fiscal  court  of  Knox  county  and  appro- 
priated in  the  year  of  1913,  and  for  each  sub- 
lequent  year  thereafter  until  the  said  interest 
and  said  bonds  shall  have  been  fully  paid  and 
redeemed,  an  annual  tax  of  not  more  than  30 
cents  on  each  $100  of  the  assessed  valuation 
of  the  taxable  property  of  every  kind  and  char- 
acter of  Knox  county  as  provided  for  by  the 
Constitution,  amendments  thereto,  and  laws  of 
the  commonwealth  for  the  payment  of  the  in- 
terest and  i«demption  of  road  bonds  and  indebt- 
edness made  and  created  by  the  vote  of  the  peo- 
ple as  has  been  done  herein,  by  Knox  county, 
sufficient,  when  taken  together,  with  the  said 
gum  received  by  the  state  annually,  as  afore- 
aaid,  to  pay  the  interest  accruing  semiannually 
on  said  bonds  and  to  create  a  sinking  fund  to 
b«  paid  and  redeem  the  said  l>onds  in  the  way 
and  manner  al)ove  set  oat,  and  said  state  aid 
and  said  tax  so  levied  together  are  now  ap- 
propriated and  shall  be  used  for  the  payment 
of  the  said  interest  accruing  on  said  bonds  and 
to  create  said  sinking  fund  to  pay  off  and  re- 
deem the  said  bonds. 

The  objection  to  this  action  upon  the  part 
of  the  fiscal  court  raises  this  Important  ques- 
tion: Can  any  part  of  tbe  state  aid  fund 
received  by  the  county  be  used  to  pay  either 
the  principal  or  interest  of  the  county  appro- 
priation toward  the  building  of  roads  and 
bridges?  It  is  insisted  by  the  appellant  that 
this  cannot  be  done,  and  that  the  action  of 
the  fiscal  court  was  void.  A  determination 
of  this  question  depends  upon  the  interpreta- 
tion to  be  given  section  435ex  of  the  Ken- 
tucky Statutes,  above  referred  to,  and  its 
several  subsections.  Subsections  4  and  6  re- 
lating to  tbe  tax  levy  and  the  appropriation 
of  tbe  state  road  fund,  respectively,  have 
heretofore  been  set  forth  in  full  in  this  opin- 
ion. Snbsectlon  10  specifies  the  way  tbe 
connty  may  secure  the  benefit  of  the  state  aid 
food.  It  provides  that  after  the  fiscal  court 
has  decided  to  construct  a  road,  and  has 
adopted  plans,  those  plans  must  be  submitted 
to  the  state  commissioner  of  public  roads  for 
his  approval  or  rejection ;  and  he  is  authoriz- 
ed to  approve  the  construction  of  roads,  pro- 
vided one-half  of  the  cost  of  all  the  roads 
approved  by  blm  in  the  state  does  not  exceed 
the  sum  set  apart  in  tbe  treasury  of  the  state 
to  the  credit  of  the  state  road  fund.  By 
subsection  17,  the  county  road  engineer  is  re- 
quired to  keep  an  Itemized  account  of  all 
work  done,  and  make  monthly  statements 
thereof,  which  shall  be  filed  with  the  state 
commissioner  of  public  roads,  and.  If  found 
correct,  the  account  shall  be  paid  in  the  man- 
ner prescribed  in  the  act. 
Subsections  18  and  19  read  as  follows : 
1&  "Onehalf  of  the  cost  of  all  roads  built 
ander  the  provisions  of  this  act  shall  be  paid 
Mt  of  the  moneys  set  apart  in  the  treasury  of 
the  state  to  the  credit  of  the  state  road  fund 
•nd  not  otherwise  appropriated.  It  is  the  pur- 
pose of  this  act  that  the  state  shall  pay  one-half 


and  the  county  one-half  of  the  cost  of  all  con- 
struction or  reconstruction  of  all  roads  in  which 
state  funds  are  used.  But  no  portion  of  the 
cost  of  acquiring  any  necessary  land  or  right  of 
way,  nor  any  part  of  any  damages  incurred, 
awarded  or  paid  shall  be  paid  out  of  the  money 
contributed  by  the  state. 

19.  "The  state  commissioner  of  public  roads 
shall  certify  from  time  to  time  to  the  state  an-, 
ditor,  when  a  road  is  completed  to  the  satisfac-' 
tion  of  the  commissioner  of  public  roads,  the 
amoimt  to  be  paid  the  county,  and  the  state 
auditor  shall  draw  bis  warrant  for  the  amount 
so  certified  on  the  state  treasurer  in  favor  of 
the  treasurer  of  tbe  county  and  tbe  state  treas- 
urer shall  thereupon  pay  the  same  to  the  treas- 
urer, who  shall  be  the  custodian  thereof  and 
shall  be  accountable  therefor  to  the  fiscal  court 
of  the  county." 

By  subsection  21  all  roads  constructed  or 
reconstructed  under  the  provisions  of  said 
act  shall  forever  thereafter  be  county  roads, 
and  the  duty  of  keeping  the  same  in  repair 
devolves  upon  the  fiscal  court  of  the  county. 

From  these  controlling  provisions  of  the 
statute,  it  will  be  seen  that  the  plan  of  con- 
structing public  roads  thereunder  plainly  con- 
templates that  the  state  shall  pay  one  half 
and  the  county  the  other  half  of  the  cost  of 
all  public  roads  constructed  or  reconstructed 
under  the  statute,  and  that  tbe  county  is 
not  entitled  to  receive  its  appropriation  from 
the  state  road  fund  until  after  it  shall  have 
completed  the  road  for  which  It  has  asked 
state  aid,  to  the  satisfaction  of  the  state 
commissioner  of  public  roads,  and  he  shall 
have  certified  that  fact  to  the  state  auditor, 
accompanied  by  a  statement  of  the  amount 
due  the  county.  When  that  has  been  done, 
and  not  until  then,  the  state  auditor  is  re- 
quired to  draw  bis  warrant  for  the  amount 
so  certified,  in  favor  of  the  county  treasurer 
who  Is  to  receive  it  and  be  accountable  ther^ 
for  to  the  fiscal  court  of  the  county.  Sub- 
section 19.  It  will  thus  be  seen  that  the 
state  pays  no  part  of  its  state  road  fund  to 
the  county  in  aid  of  its  public  roads  until 
after  the  particular  road  for  which  it  is  en- 
titled to  contribution  has  been  constructed  by 
the  county ;  but,  when  the  road  has  been  com- 
pleted under  the  supervision  of  the  state  com- 
missioner of  public  roads,  the  county  is  then 
entitled  to  receive  from  tbe  state  road  fund 
one-half  of  the  cost,  which  it  turns  into  Its 
treasury.  The  money  so  received  thus  be- 
comes the  money  of  the  county,  and  may  l>e 
appropriated  and  used  as  other  county  funds. 

The  fact  that  tlie  money  expended  by  the 
county  in  building  roads  under  the  state-aid 
plan  is  derived  from  the  sale  of  county  road 
bonds  does  not  affect  the  question.  The  basis 
of  the  state's  contribution  is  the  amount  of 
money  expended  by  tlie  county  In  th^  con- 
struction of  public  roads,  whether  it  be  raised 
by  ordinary  taxation,  or  from  the  sale  of 
bonds.  Subsection  6,  supra.  In  short,  when- 
ever a  county  constructs  a  public  road  under 
the  direction  of  the  state  commissioner  of 
public  roads  and  the  proTlsions  of  the  stat> 
ute,  the  state  will  refund  to  the  connty  one- 
half  of  the  cost  thereof  oat  of  Its  state  road 
fund;    and,  the  money  thns  becoming  the 
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property  of  the  county,  It  may  be  appropri- 
ated and  applied  as  ordinary  county  fnndB. 
Tbls  Is  a  full  compliance  with  subsection  6, 
snpra,  whlcli  provides  that  money  so  ap- 
propriated from  the  state  road  fund  shall  be 
expended  In  constructing  or  reconstructing 
public  roads  under  the  direction  of  the  state 
commissioner  of  public  roads,  since  the  road 
for  which  the  appropriation  Is  made  out  of 
the  state  road  fund  must  have  been  complet- 
ed before  the  state  aid  appropriation  can  be 
paid.  This  satlsfles  the  requirement  of  the 
statute  that  all  money  appropriated  from  the 
state  road  fund  must  be  expended  In  con- 
structing and  reconstructing  public  roads  un- 
der the  direction  of  the  commissioner  of  pub- 
lic roads.  We  are  of  opinion,  therefore,  that 
the  fiscal  court  of  Knox  county  acted  within 
Its  powers  when  It  applied  a  i>ortlon  of  the 
money  to  be  received  by  It  from  the  state  aid 
fund  to  the  payment  of  Its  bonded  Indebted- 
ness, as  set  forth  in  the  resolution  of  March 
29.  1915,  above  quoted, 

[6]  5.  It  is  next  contended  that  the  fiscal 
court  was  without  authority  to  levy  an  an- 
nual tax  of  30  cents  on  each  flOO  of  the  tax- 
able property  in  the  county,  for  the  purpose 
of  paying  the  Interest  on  the  bonds,  and  cre- 
ating a  sinking  fund  to  pay  them,  and  that 
it  can  levy  only  20  cents  for  said  purposes, 
as  is  provided  by  section  157a  of  the  Consti- 
tution. Section  4308  of  the  Kentucky  Stat- 
utes reads  as  follows: 

"If  bonds  are  sold  to  enable  the  fiscal  court 
to  build,  construct  or  reconstruct  roads  and 
bridges,  the  fiscal  court  shall  levy  a  tax,  an 
amount  not  exceeding  thirty  cents  on  the  one 
hundred  dollars  of  the  assessed  valuation  of 
said  county,  which  shall  be  collected  as  other 
county  taxation,  and  appropriated  as  follows : 
(First),  to  the  payment  of  the  interest  on  the 
bonds;  (second),  the  balance  to  be  placed  to  the 
credit  of  a  sinking  fund  for  the  redemption  of 
said  bonds :  Provided,  that  any  accumulation 
in  the  sinking  fund  may  be  loaned  by  the  said 
■  fiscal  court  on  first  mortgage  real  estate  secu- 
rity, on  the  basis  of  fifty  per  cent  of  its  value, 
at  Interest  at  the  legal  rate,  which  shall  accrue 
to  the  sinking  fund,  but  before  such  loan  shall 
be  made  all  titles  shall  be  looked  up  and  papers 
approved  by  the  county  attorney." 

It  is  Insisted  by  appellant  that  section 
4308,  supra,  is  In  conflict  with  section  157a 
at  the  Constitution,  and  therefore  void.  This 
objection  is  well  taken  in  so  far  as  the  tax 
thus  levied  exceeds  the  constitutloual  limit 
of  ao  cents  on  each  $100  of  taxable  property. 
The  levy  is  valid,  however,  to  the  extent  of 
20  cents.  It  will  be  remembered  that  section 
157a  of  the  Constitution  provides  that  when- 
ever the  county  Incurs  an  indebtedness  for 
public  road  purposes,  It  Is  authorized  to  levy. 
In  adtjltlon  to  the  tax  allowed  under  section 
167  of  the  Constitution,  an  amount  not  ex- 
ceeding 20  cents  on  each  $100  of  the  taxable 
property  in  the  county,  for  the  purpose  of 
I«ylng  the  Interest  on  said  Indeutedness  and 
providing  a  sinking  fund  for  Its  payment. 
Section  157  of  the  Constitution  limits  county 
taxation  to  60  cents  on  each  $100  of  taxable 
property,  for  other  than  school  purposes. 


By  section  180  of  the  Constitution  It  is  far- 
ther provided  that  every  resolution  passed 
by  any  county  levying  a  tax  shall  specify 
distinctly  the  purpose  for  which  the  tax  Is 
levied,  and  that  no  tax  levied  and  collected 
for  one  purpose  shall  ever  be  devoted  to  an- 
other purpose.  But,  the  resolution  adopted 
by  the  Knox  fiscal  court  on  March  29,  1915, 
heretofore  referred  to,  directs  the  lerj  at 
an  annual  tax  of  not  more  than  30  cents  on 
each  $100  valuation  of  properly  to  pay  the 
Interest  and  create  a  sinking  fund  to  pay 
these  road  bonds.  This  resolution,  evident- 
ly, was  adopted  in  order  to  comply  with  sec- 
lion  159  of  the  Constitution,  which  requires 
that  whenever  a  county  contracts  an  indebt- 
edness, it  must  provide  for  the  collection  of 
a  tax  sufficient  to  pay  the  debt  within  40 
years.  And,  while  the  resolution  provides 
for  the  further  collection  oC  an  annual  tax  of 
not  more  than  30  cents,  and  levies  a  tax  of 
that  amount  for  1915,  the  petition  alleges 
that  on  April  7,  1915,  the  fiscal  court  levied 
a  tax  of  22^  cents  on  eadx  $100  of  all  the 
taxable  property  in  the  county  for  the  par- 
pose  of  paying  the  interest  on  said  road 
bonds  for  the  year  1915,  and  to  create  a 
sinking  fond  to  discharge  the  proportional 
part  of  said  bonds,  for  that  year,  nils  dis- 
crepancy as  to  the  amount  of  the  levy  for 
1916  is,  however,  immaterial,  since  If  ^ther 
levy  is  Illegal,  the  other  would  be  equally  so. 

[7]  The  record  does  not  show  whether  ei- 
ther of  these  levies  Is  a  part  of  the  ordinary 
levy  of  60  cents  for  general  purposes,  or  Is 
the  additional  levy  authorized  by  section  157a 
of  the  Gonstltution.  If  they  are  jmrts  of  the 
first-named  levy,  they  are  unquestionably 
valid.  But  since  the  record  fails  to  show  to 
which  class  the  levies  belong,  we  will  assume 
they  belong  to  the  second  class,  and  are  ad- 
ditional levies  under  section  157a  of  the 
Constitution.  When  the  power  to  tax  is  dele- 
gated to  the  fiscal  court,  the  grant  must  be 
strictly  construed,  and  beyond  the  grant,  the 
fiscal  court  has  no  power  to  go.  Its  powers 
to  make  appropriations  for  any  purpose  must 
be  looked  for  in  the  statute.  Russell  Coanty 
V.  Hill,  164  Ky.  304,  175  S.  W.  98&  On  ac- 
count of  the  failure  of  the  record  to  show 
the  character  of  these  levies,  we  will  treat 
them  as  being  additional  to  the  ordinary  60 
cents  Ilevy  for  general  purposes. 

[I]  The  petition  states  that  the  assessed 
valuation  of  the  property  of  Knox  county  is 
$4,701,070.70  Cor  the  year  1915,  and  that  the 
levy  of  22^  cents  on  each  $100  of  property 
will  yield  only  $10,577.41 ;  that  the  greatest 
sum  that  can  be  levied  for  the  year  1015, 
or  for  any  subsequent  year,  for  the  purpose 
of  paying  this  Interest  and  creating  the 
sinking  fund  required  by  law.  Is  30  cents  on 
each  $100,  which  will  realize  only  $14,103.21; 
that  the  first  year's  Interest  charge  upon  said 
bonds  will  be  $10,000;  and  that  In  order  to 
pay  the  bonds  as  they  mature,  it  will  require 
at  least  $6,000  to  be  paid  into  the  sinking 
fund  annually,  thus  requiring  at  least  $16,- 
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000  annnally  to  pay  the  Interest  and  create 
tUe  sinking  fund.  From  tbese  allegations  of 
the  petition  it  will  be  seen  tbat  the  sum  re- 
quired will  exceed  the  sum  that  Knox  county 
can  legally  raise  by  levying  an  assessment 
at  30  cents  on  each  $100  of  taxable  property. 

Bnt  we  are  not  now  concerned  with  the 
aggregate  assessment  of  the  property  of  Knox 
county,  or  the  amount  of  revenue  that  any 
particular  tax  will  yield  thereon;  we  have 
to  do  only  with  the  legality  of  the  levy  which 
the  fiscal  court  has  made.  If  It  had  the  right 
to  make  the  levy,  and  there  should  still  re- 
main a  shortage  of  funds  with  which  to  pay 
tlie  interest  and  create  the  necessary  sinking 
fnnd,  that  is  a  matter  for  the  fiscal  court  to 
handle;  it  can,  in  no  way,  afCect  the  ques- 
tion »f  the  county's  authority. 

The  situation  before  us,  briefly  stated,  is 
this:  tinder  section  157  of  the  Constitution, 
the  fiscal  court  may  levy  a  tax  of  60  cents 
aa  each  1100  of  taxable  property,  for  other 
than  school  purposes;  and,  under  section 
lS7a  of  the  Constitution,  the  fiscal  court  may, 
In  addition  to  the  tax  allowed  by  section  167, 
levy  a  tax  not  exceeding  20  cents  on  each 
$100  of  taxable  property,  for  the  purpose  of 
paying  the  Interest  on  its  road  bonds,  and 
providing  a  staking  fnnd  for  their  payment. 
But,  in  levying  the  60  cents  tax  for  general 
purposes  on  each  $100  under  section  157  of 
the  Constitution,  the  county  may,  as  provid- 
ed by  section  180  of  the  Constitution,  set 
aside  a  portion  of  the  levy  of  50  cents  to  be 
applied  to  the  payment  of  Interest  on  Its 
road  bonds,  and  the  creation  of  the  sinking 
fnnd,  and  thereby  supplement  Its  fund  raised 
for  that  purpose  under  section  157a.  Russell 
County  V.  HIM,  164  Ky.  365,  176  S.  W.  988. 
Thus  the  county  has  authority  to  levy  a  tax 
aggregating  70  cents  on  the  $100,  exclusive 
ct  taxes  levied  for  school  purposes.  But 
under  the  authority  of  section  4308  of  the 
Kentucky  Statutes,  above  quoted,  as  control- 
led by  section  157a  of  the  Constitution,  not 
more  than  20  cents  on  the  $100  can  be  levied 
for,  or  appropriated  to,  the  payment  of  the 
interest  upon  road  bonds,  and  the  creation 
of  a  sinking  fund  for  the  redemption  of  the 
bonda  And  in  levying  the  60  cents  tax  for 
general  purposes,  it  may  set  aside  10  cents, 
or  any  part  thereof,  for  road  purposes,  there- 
by making  a  total  road  tax  of  30  cents,  or 
more.  But  the  supplemental  appropriation 
from  the  general  levy  of  50  cents  must  be  set 
aside  for  road  purposes  out  of  that  levy.  It 
cannot  be  levied  jointly  with  the  20  cents 
levy  authorized  by  section  167a  of  the  Con- 
stitution. If,  In  this  case,  the  fiscal  court 
had  levied  the  20  cents  additional  road  tax 
aotborlzed  by  section  157a  of  the  Constitu- 
tion, and  It  had  then  appropriated  10  cents 
of  the  general  levy  of  60  cents  to  public  road 
purposes,  there  could  have  been  no  objection 
to  it;  but.  In  levying  a  flat  tax  of  30  cents 
nnder  section  4308  of  the  statutes,  as  was 
done  in  this  case,  It  violated  the  statute,  and 
aectlon  157a  of  the  Constitution.   The  statute 


is  valid,  however,  to  the  extent  ttiat  It  au- 
thorizes a  levy  not  exceeding  20  cents.  Sec- 
tion 4308  of  the  statutes  Is  therefore  a  valid 
statute,  and  authorized  the  fiscal  court  to 
levy  a  tax  of  20  cents  for  public  road  pur- 
poses; but,  la  making  a  levy  of  22^  cents 
for  those  purposes,  the  action  of  the  fiscal 
court.  In  this  respect,  was  Invalid. 

[9]  And,  having  attempted  to  levy  and  col- 
lect a  tax  not  warranted  by  law,  injunction 
lies  to  prevent  Its  collection. 

[10]  This  does  not,  however,  invalidate 
the  bonds;  It  only  enjoins  their  sale  until 
the  error  above  indicated  shall  have  beto 
corrected. 

The  fiscal  court  may  yet,  however,  by  a 
proper  resolution,  levy  a  tax  within  the  lim- 
its above  Indicated,  for  the  purpose  of  pay- 
ing the  Interest  upon  the  bonds  and  creating 
the  necessary  sinking  fund. 

[11]  6.  Finally,  complaint  is  made  tbat  the 
order  of  the  fiscal  court,  In  so  far  as  it  failed 
to  save  to  Knox  county  the  right  to  redeem 
all  of  said  bonds  after  five  years,  at  the 
pleasure  of  the  fiscal  court,  directly  ccmtra- 
venes  the  provisions  of  section  4307  of  the 
Kentucky  Statutes,  and  makes  the  bonds 
void.  Section  4307,  supra,  provides  tbat 
bonds  of  this  character  shall  be — 
"in  denominationa  of  not  less  than  $100.00  or 
more  than  $1,000.00,  to  run  not  less  than  five 
[yeara]  nor  more  than  thirty  years,  and  to  be  re- 
deemed within  that  time  at  the  pleasure  of  the 
court" 

It  Is  insisted  by  appellant  that  this  provi- 
sion of  the  statute  requires  that  all  the 
bonds  shall,  by  their  terms,  be  made  redeem- 
able at  any  time  after  five  years,  at  the 
pleasure  of  the  court;  while  the  appellee 
contends  that  the  fiscal  court  may  make  a 
portion  of  said  bonds  so  redeemable,  while 
the  remaining  portion  may  be  so  drawn  as 
to  be  payable  only  at  their  maturity,  and 
that  In  each  case  the  court  has  expressed  Its 
"pleasure"  upon  the  subject.  By  the  order 
of  the  fiscal  court  in  this  case,  $30,000  of 
these  bonds  are  to  become  payable  and  be 
redeemed  In  10  years  after  May  1,  1915 ;  an- 
other ?30,000  thereof  In  15  years  from  the 
same  date;  another  $30,000  thereof  in  20 
years  from  said  date;  while  $40,000  of  said 
bonds  are  to  be  due  and  payable  on  or  after 
25  years  from  May  1,  1915,  but  at  the  option 
of  Knox  county  Uiey  may  be  redeemed  any 
time  after  20  years  from  said  date ;  and  an- 
other $40,000  of  said  bonds  are  due  and  pay- 
able 30  years  from  May  1,  1915,  and,  at  the 
option  of  Knox  county  they  may  be  redeemed 
any  time  after  20  years  from  their  date. 
The  resolution  of  the  fiscal  court  as  copied 
Into  the  record  specifies  the  terms  of -bonds 
aggregating  only  $170,000.  We  assume  that 
the  remaining  $30,000  of  bonds  were  In  the 
first  class  of  bonds  referred  to  In  the  reso- 
lution, and  were  payable  within  30  years, 
and  without  the  redemption  clause.  That, 
however,  is  not  Important,  since  the  same 
principle  Is  equally  applicable  to  all  of  them. 
The  purpose  of  the  statute  was  to  leave  it 
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optional  with  the  fiscal  court  to  say,  when  it 
issued  Its  bonds,  whether  it  would  make 
them  redeemable  on  or  before  their  maturity, 
or  let  them  run  until  their  full  maturity. 
The  qualifying  phrase  "at  the  pleasure  of 
the  court"  refers  to  the  time  the  bonds  are 
Issued.  The  right  to  redeem  must  be  then  re- 
served, or  it  cannot  be  exercised.  The  pleas- 
ure of  the  court  must  be  then  exercised,  and 
by  saying  whether  it  will  reserve  the  right 
to  redeem.  It  is  well  known  that  bonds 
which  run  for  a  specified  long  term,  without 
being  subject  to  redemption  before  their  ma- 
turity, bring  a  higher  price  than  bonds  that 
are  subject  to  redemption  before  their  ma- 
turity. On  the  other  hand,  it  is  to  the  inter- 
est of  the  county  to  hare  the  right  to  redeem 
a  long-term  bond  at  any  time  before  its  ma- 
turity. Interest  rates  may  fall,  or  the  coun- 
ty may  have  funds  on  hand  which  it  can  con- 
Tenlently  apply  to  the  payment  of  its  debts. 
It  is  therefore  usual,  in  bonds  of  this  char- 
acter, to  make  all  or  some  of  them  redeem- 
able at  some  time  before  their  maturity,  and 
after  they  hare  run  a  reasonable  length  of 
time.  This  form  tends  to  make  them  mar- 
ketable, at  a  good  price.  Furthermore,  the 
statute  does  not  mean  that  the  fiscal  court 
must  insert  the  redemption  clause  into  all 
of  Its  bonds,  but  merely  that  it  has  the  power 
to  do  so,  and  that  power  involTes  the  right 
to  Insert  the  redemption  dause  in  some 
bonds,  and  omit  it  from  others.  In  this  re- 
spect the  action  of  the  fiscal  court  satisfied 
the  statute. 

[12]  We  have  been  requested  in  the  briefs 
to  give  our  opinion  upon  some  other  questions 
therein  suggested,  but  which  are  not  before 
us.  But  since  it  is  the  province  of  this  court 
to  decide  cases  and  not  to  answer  abstract 
questions,  we  must  decline  to  speculate  as  to 
what  the  statute  may  mean  when  appUed  to 
future  cases  which  may  never  arise. 

For  the  error  of  the  fiscal  court  in  levying 
an  additional  tax  exceeding  the  limit  pre- 
scribed by  section  157a  of  the  Cionstitutlon, 
the  judgment  is  reversed,  and  the  action 
remanded,  with  instructions  tx>  set  aside  the 
order  dismissing  the  petition,  and  for  fur- 
ther proceedings  consistent  with  tills  opin- 
ion. 


KBAVEB  et  al  ▼.  SlflTH. 

(Court  of  Appeals  of  Kentucky.    May  14, 
1915.) 

1.  Watkm  and  Watkb  Coubses  ®=>S&— Who 

Abb— "RiPABiAN  Ownibs." 

A  "riparian  owner"  is  one  owning  land 
which  is  bounded  by  a  natural  water  course  or 
through  which  a  stream  flows. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Couraes,  Gent.  Dig.  i  31;  Dec.  Dig.  «=> 
39. 

For  other  definitions,  see  Words  and  Phraaes, 
Second  Series,  Riparian  Proprietor  or  Owner.] 


2.  Waters  and  Wateb  CktrssES  «=>40— Ri- 
PABiAM  Rights— Nature. 

The  rights  to  which  riparian  owners  are 
entitled  are  appurtenant  and  annexed  to  th* 
land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ck>urse8,  Gent  Dig.  f  32 ;   Dec.  Dig.  «=» 

3.  Watebs  and  Watcb  Coursbs  «=>42— Ri- 
parian Rights— Natubb  and  Extent. 

A  riparian  owner  is  entitled  to  the  natural 
flow  of  waterj  unimpaired  in  quality,  except  as 
may  be  occasioned  by  a  reasonable  use  of  the 
stream  by  other  proprietors. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  {{  33,  34 ;  Dec  Dig. 
©=342.] 

4.  Waters  and  Water  Courses  ^=>42— Ri- 
FABIAN  Rights — Nature  and  Extent. 

A  riparian  owner  may  make  any  use  of  the 
water  which  is  beneficial  to  himself,  including 
the  use  thereof  for  stock  purposes,  so  long  as 
he  does  not  inflict  any  substantial  injury  to 
those  below  him  upon  the  stream. 

W'Ed.  Note.— For  other  cases,  aee  Waters  and 
ater  Courses,  Gent  Dig.  H  33,  84;   Dec.  Dig. 
«=s>42.] 

6.  Waters  and  Water  Gourrbs  C=340— Ri- 
parian Rights — Character  of  Stream. 
The  mere  straightening  of  a  stream  in  a 
proceeding  in  the  county  court  or  cleaning  it 
out  in  order  to  facilitate  the  flow  of  the  water, 
without  separating  it  from  the  lands  of  riparian 
owners,  did  not  take  from  them  their  ripariaa 
rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |  32 ;  Dec.  Dig.  «=> 
40.} 

6.  NUISANOE  9=972— PUBLIO  NUISANCE— POL- 
LUTION OT  Streaus— RiOHT  OF  Action. 

Where  defendants  polluted  a  stream  by 
emptying  sewage  into  it  rendering  the  houses 
of  riparian  owners  uncomfortable,  and  causing 
sickness  of  such  owners,  and  rendering  the  wa- 
ter unfit  for  nse,  such  riparian  owners  had  a 
right  of  action  tor  their  damages;  since  one 
suffering  damages  from  a  public  nuisance  whick 
are  special  or  peculiar  to  himself  may  sustain 
an  action  for  such  injuries. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  164-180;    Dec.  Dig.  «=»72.] 

7.  Waters  and  Water  Courses  9=»119— Sur- 
face Waters— Dischabqe  into  Strbah. 

Riparian  owners  could  not  complain  of  the 
discharge  into  a  stream  through  a  city's. sewer 
of  the  surface  waters  which  would  naturally 
find  an  outlet  into  such  stream. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ff  131-134;  Dec. 
Dig.  <8=>119.] 

8.  MuNiciPAi,  Corporations  <S=>838  —  Nui- 
sance ©=366— Sewers  —  Pollution — ^Pbb- 
scBiPTivE  Right. 

Neither  a  city  nor  one  maintaining  a  pri- 
vate sewer  could  claim  a  prescriptive  right  ta 
turn  the  filth  of  the  sewers,  human  excrement, 
slops,  and  other  poisonous  things  into  the 
stream. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations.  Cent.  Dig.  i  1787;  Dec.  Dig.  «=> 
838;  Nuisance,  Cent  Dig.  g  139;  Dec  Dig.  «=» 
66.] 

9.  Nuisance  «=>42  —  Pollution  —  Right  o» 
Action— Conditions  Precedent. 

Where  the  slops  from  a  distillery  discharg- 
ed into  a  stream  through  a  private  sewer  did 
not  pollute  the  waters  of  the  stream  until  with- 
in five  years  before  suit  by  riparian  owners, 
when  the  distillery  commenced  discharging  a 
different  kind  of  slop  from  that  theretofore  diw- 
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charged,  the  person  then  operating  the  distUlery 
assisted  to  create  the  nuisance,  within  the  rule 
that  one  merely  continuing  a  nuisance  is  not 
liable  until  requested  to  abate  it,  but  that  one 
creating  the  nuisance  is  liable  to  any  one  in- 
jared  thereby,  especially  where  he  had  previous- 
It  been  sued  for  the  same  character  of  injuries. 
[Ed.  Mote.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  101-103 ;   Dec.  Dig.  «=»42.] 

10.  JUDOICERT    4=3720  —  CONCI.USIVENXSS  — 

ll^TTEBs  Concluded. 
A  distillery  company  which  had  been  dis- 
charging the  slops  from  its  distillery  into  a 
stream  through  a  private  sewer  received  a  no- 
tice from  the  secretary  and  executive  officer  of 
the  city  board  of  health  requiring  it  to  abate  a 
nuisance  on  its  property  and  to  tap  the  city 
sewer.-  The  company  applied  to  the  city  engi- 
neer for  permission  to  tap  such  sewer.  The 
application  was  approved  by  the  city  engineer, 
and  the  comi>any  reeceived  a  writing  signed 
by  the  city  cleric  authorizing  it  to  tap  each  sew- 
er. In  an  action  by  riparian  owners  against 
the  dty  and  the  person  operating  the  disnllery 
for  emptying  their  sewage  into  a  stream,  the 
citj  offered  to  prove  that  the  city  clerk  had  no 
authority  to  authorize  a  property  owner  to  con- 
nect with  the  city's  sewers  unless  his  property 
abutted  upon  the  sewer,  and  that  the  city  board 
of  health  had  not  authorized  its  secretary  and 
executive  officer  to  require  the  distillery  com- 
pany to  connect  its  property  with  the  sewer. 
BM  that,  as  it  appeared  that  by  a  former  judg- 
ment between  the  city  and  the  distillery  com- 
pany it  was  adjudged  that  the  company  was 
within  its  rights  in  connecting  with  the  city 
sewer,  such  evidence  was  properly  excluded. 

[Ed.  Note. — For  other   cases,   see  Judgment, 
Cent  Dig.  {  1251 ;  Dec.  Dig.  «=s>720.] 

11.  Watebs  and   Wateb  GoimsES   «=971  — 
PsLLUTioN  OF  8TBXAU— Pasties  Liable. 

Though  a  city  may  control  and  regulate  its 
sewers  and  the  character  of  sewerage  which  any 
property  owner  may  discharge  into  the  sewer, 
and  though  no  property  owner  has  a  right  to 
connect  a  private  sewer  with  a  city  sewer  with- 
out the  city's  consent,  where  a  city  board  of 
health,  with  knowledge  of  the  character  of  sew- 
erage from  a  distillery,  ordered  the  person  op- 
erating the  distillery  to  make  a  connection  with 
the  city  sewer,  and  he  did  so  by  the  authority 
of  the  dty  and  under  the  supervision  of  its  en- 
gineering department,  and  the  city  did  not  by 
ordinance  regulate  the  quantity  or  character  of 
sewerage  which  he  was  anthorized  to  discharge 
into  the  sewer,  it  was  thereafter  the  city's  duty 
to  take  care  of  the  sewerage,  and  the  distillery 
proprietor  was  not  liable  to  riparian  owners  for 
the  pollution  of  a  stream  caused  by  emptying 
such  sewerage  into  the  stream. 

W^Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  «=»71.] 

Appeals  from  Circuit  Court,  Henderson 
Comity. 

Nine  actlonsi  by  George  F.  Smith,  by  W. 
W.  MlteheU,  by  Z.  H.  Llttlepage,  by  M.  F. 
SmolleD,  by  E.  B.  Wright,  by  L.  F.  Coffee 
and  others,  by  Harry  Gndgell,  by  Oscar  Mar- 
tin, and  by  Ed  Ll  Smith,  respecttvely,  against 
Henry  Kraver  and  others.  There  was  a 
Judgment  for  plaintiff  In  each  action,  and  de- 
fendants appeal  from  the  Judgment  In  favor 
of  plaintiff  Martin,  and  move  for  leave  to  ap- 
peal from  the  Judgments  in  the  other  actions. 
Judgments  reversed,  and  canses  remanded, 
with  directions  as  against  the  defendant 
Kraver.  Judgment  in  favor  of  plaintiff  Mar- 
tin affirmed  as  against  the  defendant  the 


City  of  Henderson,  and  the  City's  motion  for 
leave  to  appeal  from  the  other  Judgments 
overruled. 

Vance  &  Hellbronner  and  N.  P.  Taylor,  all 
of  Henderson,  for  appellant  Kraver.  John 
C.  Worsham,  of  Henderson,  for  appellant 
City  of  Henderson.  S.  V.  Dixon,  W.  P.  Mc- 
Clain,  and  Dorsey  &  Dorsey,  all  of  Hender- 
son, for  appellees. 

HURT,  J.  These  are  9  of  the  20  salts  in 
the  Henderson  circuit  court  wherein  the 
plaintiffs  sought  a  recovery  against  the  de- 
fendants for  various  sums  In  damages,  on 
account  of  injuries  suffered  by  them,  as  al- 
leged, by  reason  of  the  defendants,  who  were 
Henry  Kraver,  the  Kentucky  Peerless  Dis- 
tillery Company,  and  the  dty  of  Henderson, 
creating  a  nuisance  in  and  along  the  banks 
of  Canoe  creek  by  the  discharge  from  their 
respective  sewers  of  filth,  human  excrement 
and  slop  from  the  distillery  into  the  creek, 
and  which  they  alleged  so  poisoned  and  pol- 
luted the  water  and  poisoned  the  atmosphere 
about  their  respective  places  of  residence, 
with  nauseating  odors,  that  it  rendered  the 
water  of  the  stream  unfit  for  stock  water, 
and  diminished  the  value  of  their  homes  and 
the  use  of  same,  and  rendered  their  occu- 
pancy of  their  homes  very  uncomfortable. 
The  19  suits  were  consolidated  and  heard 
together  by  agreement  of  parties  In  the 
court  below  at  the  same  time  by  one  Jury, 
and  the  trial  resulted,  so  far  as  the  appel- 
lees In  the  above-styled  cases  were  concern- 
ed, in  a  verdict  by  the  Jury  and  a  Judgment 
of  the  court  in  favor  of  Geo.  F.  Smith 
against  the  api>ellant8,  Henry  Kraver  and 
the  city  of  Henderson,  In  the  snm  of  $380.25 
each ;  In  favor  of  W.  W.  Mitchell  against  the 
appellants  in  the  sum  of  $285.18  each;  In 
favor  of  Z.  H.  Llttlepage  against  appellants 
in  the  sum  of  $261.55  each ;  In  favor  of  M. 
F.  SmuUen  against  appellants  In  the  sum  of 
$380.25  each;  in  favor  of  E.  B.  Wright 
against  appellants  In  the  snm  of  $200.68 
each ;  in  favor  of  Lk  F.  Coffee  et  aL  against 
appellants  In  the  sum  of  $306.31  each;  in 
favor  of  Harry  Oudgell  against  appellants 
in  the  sum  of  $251.55  each ;  in  favor  of  Os- 
car Martin  against  appellants  In  the  sum  of 
$507  each ; '  in  favor  of  Ed  L.  Smith  against 
appellants  in  the  sum  of  $380.25  each. 

The  appellants,  Henry  Kraver  and  the  city 
of  Henderson,  each  filed  grounds  and  made 
motions  to  set  aside  the  verdict  and  to  grant 
them  a  new  trial,  which  were  overruled  by 
the  court,  and  exceptions  taken.  The  appel- 
lant Kraver  also,  before  filing  the  grounds 
for  a  new  trial  and  entering  his  motion  for 
same,  moved  the  court  to  enter  a  Judgment 
for  him  non  obstante  veredicto,  which  was 
overruled,  and  to  which  he  excepted.  Each 
of  the  appellants  prayed  an  appeal  from  the 
Judgments  rendered  against  them  In  favor 
of  Martin,  and  in  the  other  cases  above  stat- 
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«d  filed  the  transcripts,  and  entered  a  motion 
for  an  appeal  from  tke  Judgments  against 
tbem,  which  motion  was  passed  to  the  mer- 
its. 

The  appellant  Henry  Kraver  set  out  as 
his  grounds  for  a  new  trial:  First,  because 
the  damages  allowed  the  appellants  were 
^cesslre  and  appeared  to  hare  been  under 
the  Influence  of  passion  and  prejudice;  sec- 
ond, because  the  verdict  is  not  sustained  by 
sufficient  evidence;  third,  because  the  ver- 
dict is  contrary  to  the  instructions  given  by 
the  court;  fourth,  because  the  court  erred 
in  giving  instructions  numbers  1,  2,  3,  4,  and 
6,  to  the  giving  of  which  he  objected  and 
excepted  at  the  time;  fifth,  because  the 
court  erred  in  refusing  to  give  instruction  A 
offered  by  the  appellant;  sixth,  because  the 
court  erred  in  refusing  to  give  a  peremptory 
instruction  to  the  jury  In  favor  of  this  ap- 
pellant at  the  close  of  all  the  evidence ;  sev- 
enth, because  the  court  erred  in  admitting 
incompetent  and  irrelevant  evidence  against 
him,  to  which  he  objected  and  excepted  at 
the  time ;  eighth,  because  the  court  erred  in 
refusing  to  admit  competent  and  relevant 
evidence  offered  by  him ;  ninth,  because  the 
court  erred  in  overruling  his  motion  for  a 
judgment  in  bis  favor,  notwithstanding  the 
verdict;  tenth,  because  the  court  erred  in 
not  rendering  judgments  in  conformity  with 
the  verdicts. 

The  city  of  Henderson  alleged  as  its 
grounds  for  a  new  trial  that  the  damages 
were  excessive ;  that  the  court  erred  in  giv- 
ing instructious  1,  2,  3,  and  4 ;  that  the  ver- 
dicts were  not  sustained  by  sufficient  evi- 
dence; and  in  admitting  incompetent  and 
irrelevant  evidence  upon  the  trial;  and  in 
refusing  competent  and  relevant  evidence 
offered  by  it  upon  the  trlaL 

A  part  of  the  appellees  were  the  owners 
of  the  lands  upon  which  they  lived,  and  the 
others  were  tenants  occupying  lands  under 
leases.  The  allegations  of  those  owning 
lands  were  that  Canoe  creek  was  a  natural 
stream  of  water,  either  running  through 
their  lands  or  bordering  thereon,  and  the 
same  allegations  were  made  by  such  as  were 
tenants  in  regard  to  the  premises  occupied 
by  them.  Each  appellee  also  alleged  in  his 
petition  that  the  city  of  Henderson  had  con- 
structed a  sewerage  system,  with  sewers  end- 
ing at  Canoe  creek,  from  which  was  dis- 
charged the  contents  of  the  closets,  baths, 
and  all  of  the  filth  and  offal  of  the  city  into 
Cauoe  creek,  and  that  the  contents  of  the 
sewers  were  carried  out  into  Canoe  creek 
by  the  waters  from  the  waterworks,  which 
were  owned  and  operated  by  the  city ;  that 
the  appellant  Henry  Kraver  was  the  presi- 
dent of  the  Kentucky  Peerless  Distillery 
Company,  and  operated  the  distillery  under 
a  50-year  lease  from  the  company,  and  that 
he  had  also  negligently  constructed  a  sewer 
by  which  he  discharged  all  of  the  slop  from 
the  distillery  into  Canoe  creek,  and  that  this 
was  aocompUabed  by  the  assistance  of  the 


water  system  ot  the  dty  of  Henderson, 
which  furnished  water  to  him  for  distilla- 
tion purposes,  and  that  the  defendants  city 
of  Henderson  and  Kraver  jointly  and  sing- 
ly, willfully  and  wantonly  had  discharged, 
by  means  of  their  respective  sewers,  into 
Canoe  creek,  such  a  quantity  of  filth,  offal, 
human  excrement,  and  slop  from  the  distill- 
ery that  it  had  poisoned  the  waters  of  the 
stream,  killed  the  fish  therein,  and  had  there- 
by created  such  a  stench  that  it  poisoned  the 
air  which  surrounded  their  homes,  rendering 
them  scarcely  habitable,  and  rendered  the 
waters  unfit  for  use,  so  that  their  stock  were 
unable  to  use  it,  and  that  they  had  to  pro- 
vide water  for  their  stock  elsewhere,  created 
sickness  of  themselves  and  families,  and  ren- 
dered their  homes  of  less  value  to  them; 
that  the  city  of  Henderson  by  an  ordinance 
required  all  citizens  along  its  sewerage  sys- 
tem to  connect  with  it,  and  thereby  caused 
all  of  the  filth  from  their  premises,  water- 
closets,  and  bathtubs  to  go  into  Canoe  creek ; 
that  the  appellants  for  five  years  last  past 
had  willfully  and  wantonly  allowed  the  filth 
discharged  by  them  into  Canoe  creek  to  re- 
main there  an  unreasonable  and  unnecessa- 
ry length  of  time,  which  resulted  in  the  con- 
ditions of  the  stream,  as  above  stated. 

The  city  of  Henderson,  by  its  answer, 
traversed  the  affirmative  allegations  of  the 
petitions,  and,  in  addition  to  that,  alleged 
that  it  had  constructed  sewers,  which  emp- 
tied into  Canoe  creek,  because  it  was  the 
natural  drainage  for  the  sewerage,  that  the 
sewers  were  well  constructed  and  reasonably 
used,  and  that  the  sewerage  drained  into  the 
creek  was  the  same  or  similar  to  that  which 
had  been  drained  into  the  creek  for  more 
than  15  years  before  the  Institution  of  the 
suits,  and  that  It  had  obtained  and  contin- 
ued to  exercise  its  right  to  drain  its  sewerage 
into  the  creek  by  continuously  doing  so,  and 
relied  upon  the  statute  of  limitations  of  15 
years  as  a  bar  to  the  appellees'  causes  of  ac- 
tion. It  also  pleaded  that  the'  Heuderson 
Cotton  Mills  emptied  its  sewerage  into  the 
creek,  and  that  it  contributed  and  was  In 
part  responsible  for  the  conditions  complain- 
ed of  by  the  appellees ;  that  for  the  purpose 
of  diverting  the  discharge  of  its  sewerage 
into  Canoe  creek  it  had  constructed  a  sewer 
from  a  point  on  the  bank  of  the  creek  to  the 
Ohio  river,  and  put  in  a  receiving  well  and 
installed  a  pump,  and  began  to  pump  the 
contents  of  the  sewers,  which  had  formerly 
been  discharged  into  the  creek,  through  the 
well  and  new  sewer  into  the  Ohio  river ;  that 
thereafter  the  appellant  Kraver,  without  Its 
knowledge  or  consent,  and  for  the  fraudulent 
purpose  of  invading  its  sewers  and  imposing 
upon  it  the  duty  of  disposing  of  the  sewer- 
age from  his  distillery,  constructed  a  sewer 
from  his  distillery  to  the  sewer  of  the  city, 
which  runs  down  Second  street,  and  has  an 
outlet  into  Canoe  creek  and  into  the  receiv- 
ing well  mentioned  above,  and  connected  his 
distUleiy  sewer  with  the  sewer  of  the  city. 
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and  tbat  as  soon  aa  the  city  had  knowledge 
it  the  connection  It  notified  Kraver  to  dis- 
connect his  sewer  from  the  city  sewer,  which 
reqaest  Kiarer  disregarded,  and  that  there* 
gpon  it  notified  Kraver  that,  if  the  discon- 
nection was  not  made  within  SO  days,  the 
city  would  make  the  disconnection,  and-  that 
It  wonld  have  done  so  bat  for  the  fact  tbat 
Kraver  Instituted  a  suit  to  enjoin  the  city 
from  severing  the  connection,  and  that  the 
suit  was  then  pending;    that  after  Kraver 
had  connected  his  sewer  with  the  city  sewer, 
and  before  the  city's  sewer  from  the  receiv- 
ing well  to  the  river  was  completed,  the 
sewerage  from  the  distillery  plant  was  con- 
veyed through   tlte  dty  sewer  into  Canoe 
creek,  and  ttiat  this  was  without  the  knowl- 
edge and  consent  of  the  city,  and  that  the 
sewerage  from  the  distillery  was  either  whol- 
ly or  in  part  the  cause  of  the  conditions  of 
the  creek  complained  of  by  the  appellees; 
that  after  the  sewer  and  receiving  well  were 
pnt  In  operation,  by  which  the  sewerage  was 
to  be  diverted  from  the  creek  and  conveyed 
Into  the  Ohio  river,  the  appellant  Kraver 
coDTeyed  from  hla  distillery  into  the  city's 
sewer   sewerage    containing    such    a    large 
amoont  of  solid  matter  that  it  broke  the 
prnnp  provided  In  the  receiving  well  by  the 
city,  and  the  sewerage  which  the  city  would 
and  could  have  disposed  of  by  pumping  to 
the  river  liad  to  be  permitted  to  and  did 
drain  into  Canoe  creek,  as  well  as  the  sew- 
erage from  the  distillery  operated  by  Krav- 
er;  and  that,  if  the  appellees  were  dam- 
aged as  alleged  In  their  petitions,  the  dam- 
age was  due  to  the  drainage  into  the  creek 
of  the  sewerage  which  came  from  Kraver's 
distillery  plant,  and  not  by  any  act  of  'the 
dty,  and  made  its  answer  a  cross-petition 
against    Kraver,     and    asked    a    judgment 
against  him  for  any  amounts  which  might 
be  recovered  of  it  by  the  appellees. 

The  appellant  Kraver  relied  for  a  defense 
npon  a  denial  of  ttie  allegations  of  the  peti- 
tions and  of  the  cross-petition  of  the  city  of 
Henderson  against  him,  and  npon  the  fur- 
ther allegation  that  Canoe  creek  was  not  a 
natural  water  course,  but  a  ditch  dug  and 
controlled  by  the  drainage  board  of  the 
county,  and  in  which  the  appellees  had  no 
riparian  rights,  and  that  the  injuries  com- 
plained of  were  a  public  nuisance  for  which 
appellees  had  no  cause  of  action,  and  the 
further  fact  that  the  sewerage  from  his  dis- 
tillery, which  was  complained  of,  had  since 
August,  1912,  been  discharged  by  a  sewer 
from  the  distillery  into  the  sewer  of  the 
dty,  and  for  that  reason  be  was  not  re- 
sponsible for  any  injuries  caused  by  a  fiow 
of  the  slop  from  his  distillery  into  Canoe 
creek  after  August,  the  time  of  the  construc- 
tion of  his  sewer  and  the  connection  made  by 
It  with  the  city's  sewer.  Appellant  Kraver 
also  relied  upon  the  fact  that  by  a  Judgment 
of  the  circuit  court  upon  a  suit  brought 
by  him  against  the  city  a  Judgment  had  been 
rendered  enjoining  the  city  from  dlsconuect- 
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Ing  his  private  sewer  from  the  aewer  of  the 
city,  which  he  Insisted  eliminated  the  con- 
tention that  he  did  not  have  the  right  to  con- 
nect his  sewer  with  the  city  sewer,  and  to 
discharge  the  slop  from  his  distillery  into 
it  He  also  for  a  defense  claimed  that  he 
was  a  mere  contiuner  of  the  nuisance,  and 
had  never  been  requested  to  abate  it. 

The  appellees  by  amended  petitions  and 
replies  claimed  that,  while  the  city  had  un- 
dertaken to  divert  its  sewerage  from  Canoe 
creek  by  the  installation  of  the  sewer  from 
Canoe  creek  to  the  Ohio  river  and  the  pump 
and  well  mentioned,  it  was  done  negligently 
and  ineiiiciently,  and  did  not  on  that  account 
perform  the  work  required  of  it,  and  that 
it  also  permitted  Kraver  to  discbarge  the 
slop  from  his  distillery  into  it,  and. that  the 
same  sewerage  was  discharged  into  Canoe 
creek  after  the  alleged  attempt  of  the  city 
to  divert  it  as  it  bad  done  before  said  at- 
tempt, and  that  it  overflowed  the  well  and 
emptied  into  Canoe  creek,  as  theretofore, 
and  there  it  was  permitted  to  remain  for 
an  unreasonable  and  unnecessary  length  of 
time,  and  which  exaggerated  the  bad  condi- 
tions of  the  creek  theretofore  existing,  and 
added  to  the  injuries  which  appellees  suf- 
fered. These  allegations  were  all  contro- 
verted by  Kraver  and  the  dty  of  Hender- 
son. 

While  the  petitions  of  the  appellees  sought 
to  recover  damages  for  dlflferent  periods  of 
time,  arising  from  the  length  of  time  they 
owned  or  were  lessees  of  their  respective 
lands  and  the  different  times  at  which  their 
suits  were  filed,  the  court  by  its  instructioas 
limited  their  recovery  to  such  time  during 
which  each  of  them  was  the  owner  or  holder 
of  his  respective  tract  of  land,  and  ceasing 
at  the  time  of  the  filing  of  his  suit 

No  proof  was  offered  connecting  the  Ken- 
tucky Peerless  Distilling  Company  with  hav- 
ing caused  any  at  the  injuries  complained  of, 
and  the  court  peremptorily  instructed  the 
jury  to  find  for  It,  which,  under  the  instruc- 
tions of  the  court,  it  did. 

The  evidence  offered  proved  that  Canoe 
creek  was  a  natural  water  course,  passing 
through  or  bordering  upon  the  lands  of  each 
of  the  appellees,  but  that  at  some  time  or 
other,  which  the  evidence  did  not  disclose, 
a  portion  of  the  stream  had  been  straighten- 
ed in  some  places,  under  a  proceeding  in  the 
county  court,  and  that  the  stream  was  under 
control,  for  the  purpose  of  keeping  It  in  re- 
pair and  removing  obstructions,  of  the  board 
of  drainage  commissioners.  It  had  not  been 
materially  altered  from  its  original  course, 
and  it  does  not  appear  that  the  stream  has 
been  materially  changed  where  bordering 
on  or  passing  through  the  lands  of  the  ap- 
pellees. The  proof  also  showed  that  for 
several  years  last  past  the  city  of  Henderson 
had  three  sewers  which  emptied  into  the 
creek,  and  which  carried  off  a  large  part  Of 
the  slop,  waste  water,  filth,  contents  of  clos- 
ets and  baths  of  the  city  and  deposited  them 
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Into  the  creek.  For  several  years  last  past 
tmtll  August,  1912,  the  appellant  Kraver  has 
had  a  private  sewer  extending  from  the  dis- 
tillery Into  the  creek,  which  carried  off  dur- 
ing the  times  of  the  operation  of  the  distil- 
lery very  large  guantltleB  of  slop  arising 
from  the  distillation  of  com  and  other  grain. 
This  slop  when  it  first  leaves  the  distillery 
is  milky  white  in  color,  and  flows  easily,  but 
when  it  reaches  the  creek  it  settles  to  the 
bottom,  and  by  exposure  to  the  action  of 
the  water  and  air  after  a  time  the  solid  ele- 
ments in  It  turn  very  black,  decompose,  and 
give  off  a  very  nauseating  odor.  On  account 
of  the  current  of  the  stream  being  sluggish, 
the  solid  elements  of  this  slop  settle  and 
form  a  substance  upon  the  bottom  of  the 
stream,  which  continues,  In  fact,  for  months 
thereafter,  and  the  fish  in  the  stream,  coming 
in  contact  with  this  decomposed  slop  from 
the  distillery  and  the  filth  and  excrement 
from  the  city's  sewers,  die,  and  thrfr  decom- 
posure  results  in  an  addition  to  the  nauseat- 
ing smells  arising  from  the  stream.  High 
water  In  the  stream  has  the  effect  to  wash 
out  these  irritating  causes  and  to  clarify 
the  water.  From  the  first  or  middle  of  April 
to  late  In  the  autumn  of  the  year  the  smell 
from  the  stream  Is  annoying  and  sickening, 
requiring  the  appellees  and  their  families, 
when  eating  or  retiring  at  night,  to  close 
their  doors  to  keep  the  unpleasant  odors 
away  from  them.  Cattle  refuse  to  drink  the 
water  of  the  stream,  and  the  appellees  lose 
its  u^e  on  that  account. 

In  1911  the  appellant  Kraver  testified  that 
he  suggested  to  Mr.  Thompson,  the  mayor  of 
the  city,  that  It  ought  to  build  a  sewer  from 
his  distillery  to  Second  street,  and  Thomp- 
son promised  to  do  so,  but  failed  to  do  so, 
and  in  1912  be  again  suggested  to  him  that 
the  city  ought  to  build  the  sewer,  and  he  re- 
plied that  the  city  had  no  money  to  spend 
for  it  Thereafter,  on  the  23d  day  of  July, 
1912,  a  notice  was  served  upon  him,  as  the 
president  of  the  distillery  company,  signed 
by  the  secretary  and  executive  officer  of  the 
city  board  of  health,  notifying  and  requiring 
it  to  abate  and  remove  within  30  days  a  cer- 
tain nuisance  on  its  property,  and  to  tap  the 
sewer,  saying  that  the  nuisance  had  been  de- 
clared by  the  board  of  health  prejudicial  to 
the  public  health,  and  warning  him  that  upon 
its  failure  to  do  this  It  would  subject  ^^^ 
to  the  penalties  imposed  by  the  statutes  of 
the  commonwealth  of  Kentucky.  On  the 
27th  day  of  July,  1912,  the  distilleiy  com- 
pany made  written  application  to  the  city 
engineer  of  the  city  requesting  permission  to 
tap  the  Sandefer  Mill  and  Canoe  creek  sewer 
at  a  point  about  360  feet  west  of  Canoe  creek 
with  a  10-lnch  pipe,  and  agreeing  to  comply 
with  the  rules  as  stipulated  in  the  ordinances, 
and  not  to  permit  any  one  to  connect  with 
the  tap  made  by  him,  unless  permitted  by 
the  common  council.  This  application  was 
approved  by  the  dty  engineer  on  the  same 
day,  and  on  the  same  day  the  distilling  com- 


pany received  a  writing  signed  by  the  dty 
clerk  stating  that,  the  distilling  company 
having  complied  with  the  ordinance  govern- 
ing the  tapping  of  sewers  in  the  dty  of  Hen- 
derson, it  was  authorized  to  tap  the  Sande- 
fer Mill  and  Canoe  creek  sewer,  on  

side  of ,  about  360  feet  west  ot  Canoe 


creek,  between  - 


•  streets,  the  work  to  be 


done  under  the  supervision  of  the  dty  en- 
gineer. Relying  upon  this  procedure,  Kra- 
ver, as  the  president  of  the  distilling  com- 
pany, in  the  month  of  August,  1912,  caused 
a  sewer  to  be  constructed  from  the  distillery 
to  the  city  sewer,  and  thereafter,  and  up  to 
the  time  of  the  bringing  of  these  suits,  the 
slop  from  the  distillery  was  discharged  Into 
the  dty's  sewer.  The  dty's  sewer  led  in- 
to the  creek,  and  the  distillery  slop  passed 
through  It  into  the  creek,  In  place  of  through 
the  distilling  company's  private  sewer,  as  It 
had  done  theretofore,  up  until  the  8th  day 
of  May,  1913,  by  which  time  the  dty  bad 
constructed  a  sewer  from  the  bank  at  Canoe 
creek  into  the  Ohio  river,  and  had  connected 
Ite  sewers  which  ran  Into  the  creek  In  sncb 
a  way  as  to  cause  all  of  their  contents  to  be 
deposited  In  a  well  near  the  bank  of  the 
creek,  wherein  It  installed  a  pump,  which 
pumped  the  contents  of  the  well  through  the 
new  iron  sewer  to  the  Ohio  river,  excepting 
when  a  heavy  downpour  of  rain  occurred, 
when  portions  of  the  sewerage  would  contin- 
ue to  pass  Into  the  creek.  On  the  28th  day 
of  June  the  pump  broke,  and  for  five  days, 
until  it  could  be  repaired,  all  of  the  sewerage 
passed  Into  the  creek.  In  the  well  was  fixed 
a  screen  made  of  three^iuarter  iron  rods, 
through  which  the  sewerage  would  pass  before 
reaching  the  pump,  and  for  the  purpose  at 
preventing  sticks  and  stones  and  other  large 
obstructions  from  coming  In  contact  with  the 
pump.  When  the  pump  was  found  broken. 
Investigation  was  made,  and  it  was  found 
that  the  solid  portions  of  the  distUlery  slop 
had  settled  upon  the  floor  of  the  well  against 
the  screen,  to  the  depth  of  from  4  to  4^ 
feet,  and,  as  It  was  claimed  by  the  represen- 
tatives of  the  dty,  broke  the  screen  and  per- 
mitted sticks  and  tin  cans  to  pass  Into  and 
come  In  contact  with  the  pump,  causing  it  to 
break.  After  five  days  it  was  repaired,  and, 
the  distillery  having  ceased  to  operate  It 
about  two  days  thereafter,  the  pump  was 
able  to  thereafter  perform  the  servioa  ex- 
pected of  it,  and  no  further  sewerage  passed 
Into  the  creek. 

On  the  trial  the  dty  offered  to  prove  by  Its 
charter  and  by-laws  that  the  dty  clerk  was 
without  authority  to  authorize  a  property 
owner  to  connect  with  the  dty  sewerage  sys- 
tem, unless  he  was  the  owner  of  the  property 
abutting  upon  the  sewer,  and  that  the  prop- 
erty which  appellant  Kraver  connected  by  the 
sewer  built  by  him  with  the  dty's  sewer  did 
not  abut  on  the  city  sewer.  This  proof  was 
objected  to,  and  the  court  susteined  the  ob- 
jection, and  refused  to  allow  the  dty  to  prove 
it.    The  dty  also  offered  to  prove  that  the 
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d^  board  of  health  had  not  condenmed  any- 
thing on  the  distilling  plant  or  connected  with 
It  as  a  nnlsance,  and  had  not  anthorlxed  the 
aecretaiy  and  executive  ofiScer  of  the  board 
ol  health  to  serve  any  notice  upon  aif)ellant 
%m&!  to  that  effect,  or  to  require  the  dls- 
tUllng  company  to  connect  Its  property  with 
a  dty  sewer.  This  was  also  objected  to,  and 
the  objection  sustained. 

[1-(]  Both  of  the  appellants,  the  city  and 
KraTer,  insist  that  Canoe  creek  was  not  a 
natnral  water  course,  and  for  that  reason  the 
persons  through  whose  lands  It  ran,  or  upon 
whose  premises  It  bordered,  bad  no  riparian 
rights  In  It,  and  hence  the  court  erred  In  In- 
structing the  Jury  that  one  of  the  elements 
of  damages  to  which  the  appellees  were  enti- 
tled was  the  loss  of  the  reasonable  use  of  the 
waters  of   the   stream   for  watering  their 
stock,  if  it  was  polluted  to  such  an  extent 
that  it  could  not  be  used  for  that  purpose. 
There  Is  no  evidence  which  disputes  the  fact 
of  its  being  a  natural  water  course,  and  has 
existed  there  at  all  times.    A  portion  of  the 
stream  has  been  straightened,  but  it  has  no- 
where been  taken  away  from  the  lands  of 
the  appellees.     A  riparian  owner  has  been 
defined  to  be  one  owning  land  which  is  bound- 
ed by  a  natural  water  course,  or  through 
which  a  stream  flows,  and  the  rights  to  wiiich 
snch  owner  is  entitled  are  appurtenant  and 
annexed  to  the  land,  and  the  person  owning 
snch  lands  is  entitled  to  the  natural  flow  of 
the  water,  unimpaired  in  quality,  except  as 
may  be  occasioned  by  reasonable  use  of  the 
stream  by  other  proprietors,  and  he  has  a 
right  to  make  any  use  of  the  water  which  Ls 
beaeficial  to  himself,  so  long  as  he  does  not 
inflict  any  substantial  injury  to  those  below 
him  upon  the  stream.    40  Cya  558,  560,  563; 
Redmon  v.   Forman,  83  Ky.  214;    Juett  v. 
Kenaker,  13  Ky.  Law  Bep.  782;    Hicks  v. 
City  of  Owensboro,  6  Ky.  Law  Rep.  225.    To 
ase  water  from  such  a  stream  for  the  pur- 
poses of  stock  water  upon  the  premises  of 
the  holder  of  the  land  has  always  been  held 
to  be  a  riparian  right.    The  mere  straight- 
ening of  the  stream  or  cleaning  it  out  In  or- 
der to  facilitate  the  flow  of  the  water,  with- 
out separating  it  from  the  lands  of  the  ap- 
pellees, would  not  take  away  from  them  their 
riparian  rights. 

[6]  The  contention  that  the  nuisance  cre- 
ated by  polluting  this  stream  and  poisoning 
the  atmosphere  around  it,  and  rendering  the 
houses  of  the  appellees  uncomfortable,  and 
causing  sickness  of  the  appellees  and  their 
families,  and  rendering  the  water  unfit  for 
stock  and  other  puriMses,  is  a  public  nuisance 
for  which  the  appellants  are  not  liable  in 
damages,  is  not  tenable.  It  has  been  uni- 
formly held  by  this  court  that  the  damages 
resulting  from  a  public  nuisance  which  af- 
fects all  of  the  public  alike  creates  no  cause 
of  action  wlilch  a  particular  individual  may 
rely  vpon  for  damages  for  such  Injuries,  but 
it  has  always  been  held  that  one  suffering 


damages  from  a  public  nntwinrB  wbldi  ax9 
special  or  peculiar  to  himself  may  sustain 
an  action  for  such  Injuries.  Barr  T.  Stevens, 
1  Bibb,  293 ;  Cosby  v.  O.  &  B.  B.,  10  Bush, 
291;  L.  4  N.  E.  B.  v.  Cooper,  164  Ky.  489. 
175  S.  W.  1034.  The  damages  sought  in  this 
action  la  the  loss  of  the  use  of  the  water  from 
the  creek,  which  is  the  peculiar  property  of 
the  riparian  owner,  and  the  dlmunltion  in  the 
value  of  his  lands  and  his  home  by  reason  of 
the  nuisance  is  an  injury  falling  upon  the 
persons  so  situated  as  to  necessarily  sustain 
such  injury,  and  do  not  affect  all  the  public 
alike. 

[7, 1]  The  daim  of  a  prescriptive  right  on 
the  part  of  the  appellants  to  run  their  sewer- 
age into  the  creek,  and  that  for  that  reason 
they  were  not  liable  in  damages  for  a  nui- 
sance created  by  it,  was  not  allowed  by  the 
trial  court,  and  properly  so,  because  there 
was  no  evidence  offered  upon  which  to  base 
such  a  claim.  The  city,  upon  its  part,  offered 
no  evidence  upon  that  subject  at  aU,  and,  if 
it  had,  it  could  not  have  been  allowed  as  a 
defense,  because,  whUe  the  owners  of  the 
lands  adjacent  to  the  creek  would  have  no 
right  at  any  time  to  complain  of  the  discharge 
from  the  city  into  the  creek  of  the  surface 
waters,  which  would  naturally  find  an  outlet 
into  the  creek,  neither  the  city  nor  could 
Kraver  claim  to  have  a  prescriptive  right  to 
turn  the  filth  of  the  sewers,  human  excre- 
ment, slops,  and  other  poisonous  things  into 
the  stream.  City  of  Henderson  v.  Bobinson, 
152  Ky.  245,  153  S.  W.  224. 

[9]  Proof  was  introduced  by  the  appellant 
Kraver  which  tended  to  show  that  the  dis- 
tillery operated  by  him  was  located  near  the 
creek  in  1880,  and  that  its  slops  had  been 
continuously  discharged  into  the  creek  up  to 
August,  1912,  but  the  proof  further  shows 
that  the  character  of  the  slops  which  went 
into  the  creek  previous  to  the  year  1908  or 
1909  did  not  pollute  the  waters  nor  create  a 
nuisance,  and  it  was  only  the  character  of 
the  slops  which  had  gone  from  the  distillery 
into  the  creek  since  1908  which  poUnted  the 
stream  and  created  the  nuisance  complain- 
ed of. 

It  has  been  held  that  one  creating  a  nui- 
sance is  liable  to  any  one  who  is  Injured  by 
it,  but  one  merely  continuing  a  nuisance,  as 
the  purchaser  of  property  which  is  a  nui- 
sance, is  not  liable  until  he  is  requested  to 
abate  it  Ray  v.  Sellars,  1  Duv.  256 ;  West 
V.  L.  &  N.  E.  R.,  8  Bush,  406.  The  proof,  how- 
ever, showed  that  Kraver  created  tills  nui- 
sance or  assisted  to  create  it  within  five  years 
before  the  bringing  of  the  suits,  by  discharg- 
ing Into  the  creek  a  different  kind  of  slop, 
with  other  ingredients,  than  that  used  there- 
tofore, and  besides,  had  been  sued  for  the 
same  character  of  injuries  before  the  bring- 
ing of  these  suits,  and  hence  could  not  claim 
to  be  a  mere  contlnuer  of  a  nuisance. 

In  the  case  of  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  668,  24  U  EO.  1086t  the  court,  dis- 
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CDSslng  the  doctrine  of  prescription  as  apply- 
ing to  a  nuisance  wblch  continued  from  year 
to  year,  said: 

"Every  right,  from  absolnte  ownership  In 
property  down  to  a  mere  easement,  la  purchased 
and  holden  eubject  to  the  reatriction  that  it 
shall  be  so  exercised  as  not  to  injure  others." 
"In  such  cases  prescription,  whatever  the  length 
of  time,  has  no  application.  Every  day's  con- 
tinuance is  a  new  offense,  and  it  is  no  justifica- 
tion that  the  party  complaining  came  voluntari- 
ly within  its  reach.  Pure  air  and  the  comforta- 
ble enjoyment  of  property  are  as  much  rights 
belonging  to  it  as  the  right  of  possession  and  oc- 
cupancy. If  population,  where  there  was  none 
before,  approaches  a  nuisance,  it  is  the  duty  of 
tho.se  liable  at  once  to  put  an  end  to  it." 

This  court.  In  the  case  of  Ashbrook  t.  Com- 
monwealth, 1  Bush,  140,  89  Am.  Dec.  616, 
where  an  indictment  was  had  against  one 
maintaining  a  public  nuisance  in  the  city  of 
Covington,  and  It  was  shovni  that  the  nui- 
sance consisted  of  maintaining  a  cattle  pen 
and  slaughterhouse,  and  that  it  had  been  so 
continued  for  30  years  last  past,  ttiia  court 
held  the  conviction  proper,  and  said: 

"The  pursuit  of  a  noxious  trade  is  lawful  so 
long  as  it  does  not  interfere  with  the  rights  of 
file  public ;  but,  when  it  does  so  interfere  with 
these  superior  rights,  it  becomes  illegal,  and  no 
length  of  time  can  sanctify  it,  as  its  exercise  is 
a  daUy  renewal  of  the  offense." 

In  29  Cye  1207,  the  doctrine  is  thus  stated: 
"There  is  no  such  thin^'  as  a  prescriptive  right 
to  maintain  a  public  nuisance,  and  hence  pre- 
scription is  no  defense  to  a  proceeding  to  abate 
a  nuisance,  either  by  public  authorities  or  by 
a  private  individual,  or  to  an  action  by  a  pri- 
vate Individual  for  damages  for  the  injury  which 
he  has  received,  or  to  an  indictment  against  the 
person  maintaining  the  nuisance." 

The  motion  of  the  appellant  Kraver  for  a 
Judgment  in  bia  favor,  notwithstanding  the 
verdict  of  the  Jury,  was  not  based  upon  any 
good,  reason,  as  the  pleadings  sufficiently  sup- 
ported the  verdict. 

[10, 11]  Both  of  the  appellants  objected  to 
the  instructions  given,  and  both  of  them  are 
insisting  that  the  instructions  of  the  court 
to  the  jury  were  prejudicial  to  them.  In- 
structions Kos.  1,  2,  3,  6,  6,  and  7  were  sub- 
stantially correct,  and  not  susceptible  of  any 
Just  criticism,  but  instruction  No.  4,  as  given 
by  the  court,  was  prejudicial,  at  least  so  far 
as  it  related  to  the  appellant  Eraver.  The 
appellant  Kraver  pleaded  In  his  answer  that 
a  judgment  had  been  rendered  in  his  favor 
against  his  codefendant  tlie  city  of  Hender- 
son in  the  circuit  court  of  the  county,  by 
which  it  was  adjudged  that  he  was  entirely 
within  his  rights  when  he  connected  his  dis- 
tillery by  a  sewer  with  the  city  sewer,  and 
that  the  judgment  had  never  been  vacated, 
modified,  or  set  aside,  and  that  he,  for  that 
reason,  could  not  be  held  liable  for  any  nui- 
sance which  was  set  up  in  Canoe  creek  by 
any  discharge  of  the  slops  from  his  distillery 
Into  it  after  he  connected  it  with  the  city 
sewer  in  August,  1912.  The  dty  of  Hender- 
son appealed  from  that  judgment  to  this 
court,  and  it  was  affirmed  by  this  court  by 
an  opinion  in  the  case  of  City  of  Henderson 
T.   Kentucky  Peerless  Distilling  Company, 


161  Ky.  1,  170  S.  W.  210.  There  was  no  er- 
ror by  the  court  below  In  excluding  the  evi- 
dence offered  by  the  city  in  the  trial  of  the 
case  at  bar  attempting  to  show  that  the  sew- 
er from  the  distillery  was  wrongfully  con- 
nected with  the  city  sewer.  The  appellant 
Kraver  offered  an  instruction  in  writing,  in 
substance,  directing  the  jury  that  it  should 
not  find  against  him  any  damages  for  inju- 
ries caused  by  the  discharge  of  the  distillery 
slops  into  the  creek  after  he  had  connected 
the  dlstlUery  with  the  dty  sewer.  The  court 
overruled  his  motion  to  so  instruct  the  Jury, 
and  he  excepted.  There  is  no  doubt,  as  con- 
tended by  counsel,  that  the  city  had  the  pow- 
er to  control  and  regulate  its  drains  and  sew- 
ers, and  that  a  property  owner  has  no  right 
to  connect  a  private  sewer  with  the  city 
sewer  without  the  consent  of  the  municipal- 
ity. There  is  no  doubt  but  what  the  dty  has 
authority,  after  its  sewers  are  constructed, 
to  regulate  tb^r  use,  and  protect  them 
against  injury  and  invasion  by  ordinances, 
and  also  to  regulate  the  character  of  the 
sewerage  whldi  any  proi)erty  owner  may  dis- 
charge into  the  city  sewer.  Dillon  on  Munic- 
ipal Corporations,  {  803;  Tipton  v.  City  of 
Shelbyville,  107  S.  W.  810,  32  Ky.  Law  Rep. 
1123;  28  Cye.  919.  The  proof,  however,  in 
this  case  conclusively  shows  that  the  board 
of  health  of  the  dty,  with  knowledge  of  the 
character  of  sewerage  passing  from  the  dis- 
tillery, by  Its  executive  officer,  ordered  appel- 
lant Kraver  to  make  the  connection,  and  that 
he  did  so  by  the  authority  of  the  city  and 
under  the  supervision  of  its  engineering  de- 
partment. The  city  had  not,  by  any  ordi- 
nance, regulated  the  quantity  or  character  of 
sewerage  which  appellant  Kraver  was  au- 
thorized to  discharge  into  the  sewer,  and 
from  the  circumstances  it  can  be  presumed 
only  that  it  was  intended  that  such  sewerage 
as  came  from  the  distillery  was  to  pass  into 
the  city  sewer.  The  instructions  given  by 
the  court  authorized  the  jury  to  find  against 
appellant  Kraver  on  account  of  any  injuries 
arising  from  the  passing  of  the  sewerage 
from  his  distillery  into  Canoe  creek  up  until 
the  8th  day  of  May,  1913,  at  which  time  the 
city  installed  its  well  and  pumping  station, 
and  thereafter,  if  it  believed  that  Kraver  bad 
negligently  discharged  a  character  of  slop 
into  the  sewer,  which  caused  the  pump  to 
break,  when  he,  by  the  exercise  of  ordinary 
care,  could  have  known  that  the  pumping 
station  was  insuffldent  to  carry  off  the  sew- 
erage. In  this  we  are  of  the  opinion  that  the 
court  was  in  error,  as  Kraver  made  the  con- 
nection with  the  dty  sewer,  with  the  knowl- 
edge, consent,  and  direction  of  the  dty,  and 
under  the  supervision  of  its  engineering  de- 
partment, and  thereafter  it  was  the  duty  of 
the  dty  alone  to  take  care  of  the  sewerage. 

In  place  of  instruction  No.  4,  as  to  Kraver, 
the  court  should  have,  in  substance.  Instruct- 
ed the  Jury  that  be  was  not  liable,  and  that 
it  should  not  find  any  damages  against  him 
on  account  of  any  injuries  to  the  appeUees 
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arising  from  nuisance  created  In  the  creek 
bj  the  discharge  of  distillery  slops  into  the 
creek  after  Kraver  had  by  his  private  sewer 
connected  the  distillery  with  the  sewer,  If 
all  of  his  sewerage  passed  Into  the  dty  sew- 
er, and  did  not  escape  Into  the  creek  from 
any  private  sewer  of  his  own  which  connect- 
ed with  the  creek.  Instruction  No.  4  was 
more  favorable  to  the  appellant  city  of  Hen- 
derson than  It  was  entitled  to.  and  It  there- 
fore cannot  complain  of  it. 

For  the  reasons  herein  stated,  the  Judg- 
ments of  the  appellee  Martin  against  the  ap- 
pellants Is  affirmed  as  to  the  city  of  Hen- 
derson, and  reversed  as  to  appellant  Kraver. 
The  motion  of  appellant  Kraver  to  grant  an 
appeal  in  each  of  the  other  cases  Is  sustain- 
ed, and  the  Judgments  therein  against  him 
are  reversed.  The  motions  of  dty  of  Hen- 
derson to  grant  it  an  appeal  in  the  other  said 
cases  is  overruled.  The  causes  are  remanded 
to  the  court  below,  with  directions  to  proceed 
In  conformity  to  this  opinion. 


lUJNOIS  CENT.  B.  CO.  et  aL  v.  TAYLOR 

et  aL 

(Coort  of  Appeals  of  Kentucky.     Jane  16, 
1915.) 

Bailboads  «=>68— Deeds— "Right  of  Way." 
Where  a  railroad  company  was  entitled  to 
t  right  of  way  over  lands,  the  "right  of  way" 
iDdndes  not  only  the  land  immediately  beneath 
the  tracks,  switches,  and  buildings  used  in  the 
operation  of  the  road,  but  such  portions  as,  iu 
addition,  are  uecessai?  to  the  use  of  the  tracks 
and  buildings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §f  158,  160;    Dec.  Dig.  <S='i^. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Right  of  Way.] 

Ai^ieal  from  Circuit  Court,  Daviess  County. 

On  petition  for  extension  and  modification 

of  opinion.     Petition  for  extension  granted. 


but   for   modification   denied.     For   former 
opinion,  see  175  S.  W.  28. 

filUler,  Sandldge  &  Malln,  of  Owensboro, 
Trabue,  Doolan  &  Cox,  of  Louisville,  and  R. 
V.  Fletcher,  of  Chicago,  UL,  for  appellants. 
W.  T.  Ellis  and  O.  H.  Haynes,  both  of  Owens- 
boro, for  appellees. 

HURT,  J.  The  petition  for  an  extension 
of  the  opinion  in  this  case  is  granted.  For 
the  reasons  stated  In  the  opinion,  this  court 
Is  unable  to  fix  upon  the  Una  between  the 
portion  of  the  lands  owned  by  appellants  un- 
der the  deed  from  Monarch  to  the  Owensboro, 
Falls  of  Rough  &  Green  River  Railroad  Com-  , 
pany  and  the  portion  of  it  owned  by  appel- 
lees. The  drcnmstances,  as  shown  by  the 
proof,  must  determine  what  portion  of  the 
lands  is  embraced  by  the  words  "for  railroad 
purposes,  as  now  established,"  in  the  deed 
from  Monarch  to  the  railroad  company. 
When  it  was  determined,  in  the  opinion,  that 
the  appellants  were  the  owners,  under  the 
deed,  of  the  portion  of  the  lands  occupied  by 
the  tracks,  switches,  and  buildings  of  the 
railroad  company,  It  was  not  meant  thereby 
to  restrict  the  lands  conveyed  by  the  deed 
to  such  portion  of  it  as  was  immediately  un- 
derneath the  tracks,  switches,  and  buildings 
used  in  the  operation  of  the  road  and  the 
conduct  of  its  business,  but  It  was  Intended 
thereby  to  hold  that  the  appellants  were, 
under  the  deed,  the  owners  of  the  lands  oc- 
cupied by  the  tracks,  switches,  and  buildings, 
and  such  portion  of  it,  in  addition  thereto, 
as  was  necessary  to  the  appropriate  use  of 
the  tracks,  switches,  and  buildings  thereon 
in  the  operation  of  the  raUroad  at  the  time 
of  the  making  of  the  deed.  The  remainder 
of  the  lands  is  the  property  of  the  appellees. 

So  far  as  the  petition  seeks  a  modification 
of  the  opinion.  It  is  overruled. 


4=>For  ctber  cases  see  sama  topic  and  KET-NUMBBR  in  all  KeT-Numb*r«d  Dlcwta  and  Indexes 
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DAVIS  et  aL  t.  WALKER. 
(Conrt  ot  Appeals  of  Kentucky.    June  16,  I0l6.) 

On  petttion  for  rehearing.    Overruled. 

For  former  opinion,  see  163  Ky.  442,  173  S. 
W.  1141. 

TURNER,  J.  The  petition  tor  rehearing 
herein  deals  only  with  the  criticism  of  coun- 
sel contained  In  the  opinion.  Accepting  as 
tme  the  statement  of  counsel  in  the  petition 
that  before  the  filing  of  the  pleading  assert- 
ing the  daim  of  the  heirs  at  law,  the  Home 
Mission  Board  had  abandoned  Its  claim  un- 
der Walker's  will,  and  that  this  fact  was 
known  to  the  lower  court  and  to  all  litigants 
and  attorneys  involved,  and  treating  these 
statements  as  a  supplement  to  the  record,  we 
without  hesitation  withdraw  any  criticism  of 
counsel. 

The  petition  for  rehearing  Is  overruled. 


OWENS  V.  GEORGIA  LIFE  INS.  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    June  18, 1915.) 

1.  Principal  and  Subett  €=»130— Enforce- 
ment OF  LlABILITT  OF  SURETT— PARTIES. 

Though  a  principal  and  surety  are  joint 
obligors  and  may  be  sued  jointly  by  the  obligee, 
the  only  one  who  may  enforce  the  liability  of  a 
surety  on  a  bond  ia  the  obligee,  in  the  absence 
of  statute  or  express  provision  in  the  bond  to 
the  contrary. 

[Ed.  Note.— For  other  cases,  see  PrincipHl  and 
Surety,  Cent  Dig.  §  385;   Dec  Dig,  <S=»136.] 

2.  MumoiPAi,  CoBFOBATiONS  «=9809— Dkhbo- 

TIVK  S1DBWAI.K6— LlABILITT. 

A  pedestrian,  injured  by  the  negligence  of 
a  city  and  its  contractor  while  using  a  sidewalk, 
may  recover  from  the  city  and  the  contractor 
for  the  injury  sustained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  U  168S-1694;  Dec 
Dig.  «=»809.] 

3.  Indemnity  «=s>16— Contracts— Pubuo  Im- 
provements— Liability  of  Sobety  of  Con- 
tractor. 

A  contract  for  the  construction  of  a  city 
sewer,  which  stipulates  that  the  contractor  and 
his  surety  will  pay  all  damages  for  personal 
injuries  growing  out  of  the  work  or  any  ob- 
struction on  any  street  or  sidewalk  and  will  hold 
the  city  harmless  against  any  damage  on  ac- 
count of  personal  injury  or  injury  to  property, 
is  a  contract  between  the  city  and  the  contrac- 
tor, and  the  surety  is  merely  a  surety,  and 
where,  in  performance  of  the  contract,  the 
contractor  is  negligent,  causing  injury  to  a 
pedestrian,  the  surety  ia  not  liable  until  the 
negligence  of  the  contractor  has  been  estab- 
lished. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  §g  36-40,  42-47;    Dec  Dig.  ©=515.] 

4.  Contracts  «=3l47— Construction— Inten- 
tion of  Parties. 

The  court,  in  construing  a  contract,  must 
if  possible  ascertain  the  intention  of  the  parties 
by  considering  the  language  of  the  contract,  the 
drcumstances  surrounding  the  parties,  and  the 
object  in  view  inducing  the  making  of  the  con- 
tract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  730,  743;   Dec.  Dig.  ©=>147.] 


6.  Appeal  and  Erbob  «s>1086— PuraDicux 

Error— Parties. 

Where  one  sustaining  a  personal  injury 
through  the  negligence  of  a  city  and  its  con- 
tractor has  no  right  to  join  the  surety  of  the 
contractor  with  the  contractor  and  the  city  in 
an  action  for  the  injury,  allowing  her  to  do  so 
is  prejudicial  to  the  surety  because  tending  to 
induce  the  jury  to  award  greater  damages  and 
because  the  liability  of  the  surety  is  limited  to 
the  amount  recovered  against  the  city  or  con- 
tractor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4069-4074;  Dec  Dig.  «=» 
1086.^ 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  LiUle  A.  Owens  against  the  Geor- 
gia Life  Insurance  Company  and  others. 
From  a  Judgment  dismissing  the  petition  as 
to  defendant  named,  plaintiff  appeals.  Af- 
firmed. 

Kohn,  Bingham,  Sloas  &  Spindle,  of  Louis- 
ville, for  appellant  Humjrtirey,  Middleton 
&  Humphrey  and  Fred  Forcht,  all  of  Louis- 
ville, tor  appellee. 

SETTLE,  J.  The  appellant.  LllUe  A. 
Owens,  claiming  to  have  sustained  painful 
and  permanent  physical  Injuries  by  falling 
over  an  obstruction  on  a  public  sidewalk  In 
the  city  of  Louisville,  and  that  such  injuries 
were  caused  by  the  negligence  of  the  dty  and 
of  James  Ferry  &  Sons,  a  contracting  corpo- 
ration, engaged  at  the  time  in  constructing  a 
sewer  along  the  street  where  the  acddeut 
happened,  brought  this  action  for  damages 
against  the  city,  James  Ferry  &.  Sons,  and 
the  appellee  Georgia  Life  Insurance  Com- 
pany, surety  on  the  bond  of  James  Ferry  & 
Sons,  as  contractor.  The  appellee  Georgia 
Life  Insurance  Company  filed  a  demurrer  to 
the  petition,  which  was  sustained,  and,  the 
appellant  having  failed  to  plead  further  as 
to  that  company,  her  petition  was  dismissed 
as  to  It.  This  appeal  brings  to  us  for  review 
the  Judgment  manifesting  these  rulings.  It 
Is  the  contention  of  the  appellant  that  by  tbe 
terms  of  the  ccmtract  In  which  appellee  be- 
came the  surety  of  James  Ferry  &  Sons, 
contractor,  it  became  primarily  and  directly 
liable  to  any  person  Injured  by  the  negligence 
or  default  of  its  principal,  growing  out  of  the 
latter's  construction  of  the  sewer  for  which. 
the  bond  was  given,  for  which  reason  It  can 
be  Joined  with  the  principal  in  the  action 
brought  by  appellant  for  the  injuries  sus- 
tained by  her  from  such  negligence  of  the 
principal.  On  the  other  hand,  it  is  the  con- 
tention of  the  appellee  that  its  contract  Is  ex- 
clusively one  of  Indemnity,  and  that,  in  order 
to  impose  any  liability  upon  It  under  and  by 
virtue  of  the  contract  in  question,  a  liability 
must  first  be  placed  upon  its  principal,  the 
contractor. 

In  determining  which  of  these  contentions 
should  prevail,  it  becomes  necessary  to  con- 
sider the  contract  upon  which  the  liability  of 
the  appellee  for  the  injuries  sustained  by  ap- 
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pellant  is  attempted  to  be  rested.  As  tbe  con- 
tract embraces  87  pages,  Its  great  length  pre- 
cludes Its  Insertion  In  the  opinion ;  but  so 
much  thereof  as  we  regard  pertinent  to  the 
qnestlon  here  Involved  Is  as  follows: 

"This  agrreement,  made  tiie day  of  De- 
cember, 1912,  between  the  city  of  Lonisville, 
part;  of  tbe  first  part,  and  James  Ferry  &  Sons, 
principal,  and  Georgia  Life  Insurance  Compa- 
ny, surety,  parties  of  the  second  part,  witness- 
eth:  That  the  said  parties  of  the  second  part 
agree  and  bind  themselves  that  the  said  James 
Ferry  &  Sons,  principal,  herein  designated  as 
contractor,  and  Georgia  Life  Insurance  Compa- 
ny, surety,  will  construct  a  sewer,"  etc.  Page 
65  of  Contract 

On  page  85  of  the  contract  will  be  found 
the  following  provisions: 

"It  is  further  expressly  stipulated  and  agreed 
by  said  parties  of  the  second  part,  as  a  part 
consideration  of  this  contract,  that  the  contrac- 
tur  will  comply  with  the  requirements  of  the 
eighteenth  section  of  an  ordinance  of  the  city 
of  Louisville,  entitled  'An  ordinance  regulating 
tbe  use  of  public  ways  in  tbe  city  of  Louisville,' 
approved  September  16,  1895;  and  that  said 
parties  of  the  second  part  will  pay  all  damages 
for  personal  injuries  to  any  one  on  account  of 
any  damages  growing  out  of  or  upon  any  part  of 
the  work  embraced  in  this  contract,  or  any 
obstruction  placed  upon  any  street  or  sidewalk 
of  said  city  by  any  one  while  engaged  in  or 
about  the  performance  of  said  work,  and  will 
pay  all  damages  for  injuries  to,  or  encroach- 
ments upon  the  property  of  abutting  lot  owners 
or  other  persons  in  completing  the  whole  or  any 
part  of  the  work  herein  mentioned,  and  will  de- 
fend all  suits  and  hold  the  party  of  the  first  part 
harmless  against  any  and  all  loss  or  damage  on 
account  of  either  said  personal  injury  or  in- 
juries to  property,  and  no  officer,  agent  or  em- 
ploye of  said  city,  other  than  the  board  of  pub- 
lic works  by  written  order,  certified  by  its 
secretary,  shall  have  the  right,  power  or  author- 
ity to  do  any  act  or  give  any  direction,  verbal 
or  written,  by  or  under  which  the  obligations  of 
the  said  parties  of  the  second  part  hereunder 
shall  be  in  any  way  altered,  changed  or  waived." 

[1]  The  argument  of  appellant's  counsel 
that  a  principal  and  surety  are  Joint  obligors 
and  may  be  sued  Jointly  by  tbe  obligee  can- 
not be  gainsaid,  but  here  tbe  obligee  in  the 
bond  is  not  suing.  The  rule  with  respect  to 
the  right  of  action  upon  such  a  bond  is  cor- 
rectly stated  In  32  Cyc.  p.  120,  as  follows: 

"The  obligee  of  a  bond  is  the  only  one  who 
can  enforce  tbe  liability  of  sureties  thereon, 
unless  by  virtue  of  a  statute  or  of  an  express 
provision  in  the  instrument." 

Appellant  does  not  claim  tbe  extension  of 
a  statute  which  permits  a  person  other  than 
tbe  obligee  to  maintain  such  an  action  as  she 
has  brought  against  the  appellee.  Section 
3752,  Kentucky  Statutes,  provides  that  an  ac- 
tion may  be  brought  on  an  official  bond  by 
tbe  commonwealth  for  her  benefit,  or  for  that 
of  any  county,  corporation,  or  person  injured 
by  a  breach  of  the  covenant  or  condition,  at 
tbe  proper  costs  of  tbe  party  suing,  against 
tbe  pairties  Jointly  or  severally,  and  a  recov- 
ery bad  against  the  surety  as  well  as  tbe 
principal,  the  amount  recoverable,  however, 
cs  far  as  the  surety  is  concerned,  being  lim- 
ited by  section  180d,  Kentucky  Statutes,  to 
the  amount  named  in  the  bond ;  but  we  are 
aware  o£  no  statute  allowing  an  action  like 


that  brought  by  appellee  to  be  instituted  by 
one  not  an  obligee  in  tbe  bond,  against  a 
principal  and  his  surety  Jointly.  There  are 
cases,  however,  in  which  an  action  may  be 
maintalaed  by  a  ililrd  party  against  the  prin- 
cipal and  surety  In  such  a  bond,  Jointly; 
but  in  such  case  the  third  party  must  be  a 
person  tor  whose  benefit  tbe  contract  was 
made. 

A  case  belonging  to  this  class  Is  that  of 
Federal  Union  Surety  Co.  v.  Commonwealth, 
139  B^y.  92,  129  S.  W.  335.  In  that  case  the 
state's  board  of  sinking  fund  commissioners, 
having  In  control  the  construction  of  a  state 
capltol.  In  requiring  of  the  chief  contractor 
a  bond  for  the  faithful  performance  of  his 
contract,  with  surety  approved  by  the  board, 
inserted  therein  this  provision: 

"And  before  final  payment  is  made,  tbe  con- 
tractor shall  furnish  satisfactory  evidence  that 
he  has  paid  for  all  materials  used  in  the  con- 
struction of  said  work  and  satisfied  the  claims  of 
all  laborers  and  subcontractors  doing  work 
thereon." 

This  provision  In  the  bond.  It  was  held,  be- 
ing for  the  benefit  of  the  subcontractors,  la- 
borers, and  materialmen,  gave  them  a  right 
of  action  against  the  surety  without  first 
suing  and  fixing  the  liability  of  the  principal 
in  the  bond.    In  the  opinion  it  Is  said: 

"When  we  consider  the  terms  of  the  contract 
and  bond  and  the  evident  care  taken  by  the 
contracting  parties  with  reference  to  the  provi- 
sion in  favor  of  tbe  laborers  and  materialmen, 
we  have  no  doubt  that  it  was  the  intention  ot 
the  contracting  parties  to  insert  the  provision  in 
question  both  for  the  benefit  of  the  common- 
wealth and  the  benefit  of  the  laborers  and  ma- 
terialmen. ♦  •  •  But  it  is  insisted  that  the 
board  was  under  no  legal  duty  to  incorporate  in 
the  bond  the  provision  for  the  benefit  of  the  la- 
borers and  materialmen,  and  that  therefore  tbe 
latter  have  no  right  of  action  on  the  bond.  We 
conclude,  however,  that  the  benefit  which  the 
board  and  the  commonwealth  derived  from  the 
provision  in  question,  and  the  liability  of  the 
fund  in  tbe  hands  of  tiie  board  to  be  subjected  to 
liens  by  the  subcontractors,  were  sufficient  to 
authorize  the  board  to  make  the  contract  and 
bond  in  question  for  the  benefit  of  the  laborers 
and  materialmen.  Morrison  v.  Payton  [104  S. 
W.  685J,  31  Ky.  Law  Bep.  992.  Being  of  the 
opinion  that  the  board  was  authorized  to  take 
the  bond,  and  to  Insert  therein  a  provision  for 
the  benefit  of  appellees,  we  have  no  doubt  of  the 
right  of  the  latter  to  bring  this  action  to  recov- 
er on  the  bond  in  question." 

[2]  As  the  state  cannot  be  sued  without 
authority  conferred  by  an  act  of  the  Legis- 
lature, It  is  manifest  that  the  reason  exist- 
ing In  that  case  for  protecting  the  laborers 
and  materialmen  does  not  obtain  with  respect 
to  persons  injured  In  using  the  sidewalks  of 
Louisville,  for  they  are  protected  In  having 
a  cause  of  action  against  the  city  and  the 
contractor,  if  Injured  by  their  negligence. 
Moreover,  the  right  of  subcontractors,  labor- 
ers, and  materialmen  to  sue  on  a  contract  of 
indemnity  constitutes  an  exception  to  the 
general  rule  against  allowing  third  parties  to 
sue  on  such  contracts;  such  right  being  al- 
lowed where  the  contractor's  bond  requires 
blra  to  pay  for  all  material  and  work.  Sub- 
contractors and  materialmen  cannot,  how- 
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ever,  bring  a  direct  action  against  the  surety 
when  there  Is  no  express  provision  for  a  pay- 
ment for  labor  or  materials,  either  in  the 
contract  or  bond,  and  it  does  not  purport  to 
be  for  their  benefit  Elliott  on  Contracts,  { 
1418. 

[3]  Our  Interpretation  of  the  contract  in 
question  leads  us  to  the  conclusion  that  It  is 
to  be  regarded  as  one  made  between  the  city 
of  LonlsTille  and  James  Ferry  &  Sons  where- 
by the  latter  undertook  to  construct  the  sew- 
er; appellee  being  merely  a  surety  therein. 
If  In  tiie  performance  of  the  contract  the 
contractor  falls  to  perform  any  obligation  It 
imposes  upon  him,  It  will  be  Incumbent  upon 
the  appellee,  as  surety,  to  make  good  the 
default  of  the  principal.  It,  In  the  perform- 
ance of  the  work,  the  contractor's  negligence, 
either  in  the  matter  of  obstructing  the  street 
or  sidewalk,  or  otherwise,  causes  injury  to  a 
person  traveling  the  same,  whUe  the  surety 
may  be  made  liable  for  such  negligence,  such 
liability  can  only  arise  after  the  liability  of 
the  principal,  or  that  of  the  city  through  the 
negligence  of  the  principal,  shall  have  been 
established. 

The  precise  question  here  Involved  does  not 
seem  to  have  been  decided  In  this  Jurisdic- 
tion. Paducah  Lbr.  Co.  v.  Faducah  Water 
Supply  Co.,  89  Ky.  34,  12  S.  W.  534,  13  S.  W. 
249,  11  Ky.  Law  Rep.  738,  7  L.  R.  A.  77,  25 
Am.  St.  Rep.  536,  and  Kenton  Water  Co.  v. 
Glenn,  141  Ky.  529,  133  S.  W.  573,  relied  on 
by  appellant,  do  not  militate  against  the  con- 
clusion we  have  expressed.  Those  were  cases 
in  which  the  water  companies  had,  by  con- 
tract with  the  city,  obligated  themselves  to 
furnish  a  supply  of  water  sufficient  for  the 
protection  of  the  inhabitants  and  property  of 
the  city  against  fire,  and  the  cases  were  held 
to  come  within  the  rule  which  permits  a 
party  for  whose  benefit  a  contract  Is  made  to 
sue  therein  in  his  own  name.  The  contracts 
were  directly  and  expressly  made  for  the 
benefit  of  the  Inhabitants  of  the  dty,  who 
would  otherwise  be  without  protection  or 
remedy.  The  waterworks  not  being  owned 
by  the  city,  it  would  not  be  responsible  for 
the  failure  of  the  water  company  to  supply 
the  Inhabitants  of  the  dty  with  water;  but, 
being  under  the  duty  of  seeing  that  the  in- 
habitants of  the  city  are  furnished  with  a 
supply  of  water  necessary  for  consumption 
and  to  prevent  fires,  the  city,  on  behalf  of 
its  inhabitants,  made  the  contract  with  the 
water  company  solely  for  the  benefit  of  the 
former.  Such  a  contract  could  not  well  have 
been  made  in  a  manner  that  would  have  ex- 
cluded any  Inhabitant  of  the  dty  from  its 
benefits,  or  from  the  right  to  recover  dam- 
ages resulting  from  a  breach  of  the  contract 
by  the  water  company.  In  the  Instant  case, 
however,  pedestrians  and  others  having  a 
right  to  the  use  of  the  sidewalks  and  streets 
of  the  city  of  Louisville,  even  if  the  surety 
were  not  a  party  to  the  contract,  or  in  the 
absence  of  the  contract  altogether,  have  a 
remedy  against  both  the  dty  and  the  con- 


tractor. In  other  words,  looking  at  the  in- 
tent and  purpose  of  the  contract,  it  must  be 
regarded  as  one  made  for  the  express  pur- 
pose of  protecting  the  city  itself;  the  dtizens 
being  already  protected  by  their  right  of  ac- 
tion against  the  dty  and  the  contractor. 

In  Simons  v.  Gregory,  120  Ky.  116,  85  S. 
W.  751,  27  Ky.  Law  Rep.  609,  a  person  in- 
jured by  the  falling  of  an  elevator  in  the 
JefTerson  county  courthouse  sued  the  mem- 
bers of  the  fiscal  court,  the  Jailer  as  custo- 
dian of  the  courthouse,  the  constructor  of  the 
elevator,  and  the  Fidelity  &  Casualty  Com- 
pany; the  latter  having  entered  into  a  con- 
tract with  the  fiscal  court  of  Jefferson  county 
by  which  it  bound  itself  to  the  fiscal  court  to 
indemnify  it  and  the  county  of  Jefferson 
against  any  loss  which  it  might  sustain  by 
reason  of  any  acddent  or  Injnry  that  might 
result  to  any  person  on  account  of  the  ele- 
vator. A  demurrer  was  sustained  to  the  peti- 
tion in  the  circuit  court  and  the  petition  dis- 
missed. In  affirming  that  judgment  we  held 
that,  us  to  Jefferson  county,  the  fiscal  court, 
the  coiuity  Judge,  Justices  of  the  peace,  and 
Jailer,  the  ruling  of  the  circuit  court  followed 
a  long  line  of  decisions  tn  this  Jurisdic-tion, 
to  the  effect  that  neither  the  county,  the  fis- 
cal court,  nor  county  officers  are  liable  to  a 
person  injured  from  defects  in  the  county 
highways,  bridges,  or  other  structures  which 
the  county  is  by  law  required  to  maintain. 
The  constructor  of  the  elevator  was  held  not 
liable  because  he  did  not  know,  and  could  not, 
by  the  exercise  of  ordinary  care,  have  known, 
that  it  was  In  a  dangerous  condition  or  un- 
safe for  the  purpose  for  which  it  was  nsed. 
It  was  further  held  that  the  Fidelity  &  Cas- 
ualty Company  was  exempt  from  liability  up- 
on the  ground  stated  in  the  following  excerpt 
from  the  opinion : 

"As  to  the  Fidelity  &  Casualty  Company,  as 
its  contract  was  only  to  indemnify  the  county 
and  fiscal  court  against  loss,  no  action  can  be 
maintaioed  against  it  by  tne  plaintiff  where 
neither  the  county  nor  the  fiscal  court  are  lia- 
ble to  her." 

While  the  facts  of  the  case,  supra,  are  not 
analogous  to  those  here  involved,  the  prind- 
ple  it  announces,  viz.,  that  before  a  liability 
can  be  placed  upon  an  indemnitor  a  liability 
must  first  be  placed  upon  the  indemnitee,  is 
equally  applicable  to  the  surety  in  a  bond  of 
indemnity.  There  must  be  a  liability  fixed 
upon  the  indemnitee,  or  prindpal  indemnitor, 
in  order  to  Impose  a  liability  upon  the  sarety- 

In  Clark  v.  Bonsai,  157  N.  O.  270,  72  S. 
E.  954,  48  L.  R.  A.  (N.  S.)  191,  the  adminis- 
trator of  a  deceased  employ^,  who  had  lost 
his  life  through  the  negligence  of  his  em- 
ployer, sued  the  latter  and  the  Maryland 
Casualty  Company,  which  had  issued  to  him 
a  policy  of  indemnity.  In  the  opinion  it  is 
said: 

"In  construing  contracts  of  this  charaetsr,  the 
courts  have  generally  held  that,  if  the  indem- 
nity is  clearly  one  against  loss  or  damage,  no 
action  will  lie  in  favor  of  the  insured  till  some 
damage  has  been  sustained,  either  by  payment 
of  the  whole  sum  or  some  part  of  an  emiuoye's 
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claim.  •  •  *  TTnleBs  the  contract  expressly 
ptOTidei  that  it  is  taken  out  for  the  benefit  of 
the  injured  employes  and  payment  of  recoveries 
by  them,  none  of  the  cases  hold  that  an  injured 
employ^  may,  in  the  first  instance,  proceed  di- 
rectly against  the  insurance  company.    •    •    •  " 

In  Taylor  v.  Dunn,  80  Tex.  673,  IS  S.  W. 
740,  it  la  Bald,  with  respect  to  such  a  contract 
88  the  one  under  consideration : 

"In  construing  such  a  contract,  the  power  of 
«  manicipality  to  contract,  as  well  as  the  sub- 
ject-matter of  the  contract  and  the  purpose  in- 
tended to  be  accomplished  by  it,  should  all  be 
looked  to;  and  it  ought  never  to  be  inferred 
that  a  contract  made  by  a  municipal  corporation 
WIS  intended  to  inure  to  the  benefit  of  an  indi- 
vidual, •  •  •  unless  its  charter,  expressly  or 
by  necessary  implication,  confers  the  power  to 
make  contracts  i»  inure  to  the  sole  benefit  of  in- 
dividuals, and  the  intent  so  to  do  clearly  ap- 
pears in  the  contract  itself." 

To  the  same  effect  are  the  following  addi- 
tional authorities :  Searles  v.  City  of  Flora, 
225  111.  167,  80  N.  E.  98;  State  v.  St.  L.  ft 
S.  P.  Ry.  C3o.,  126  Mo.  596,  28  S.  W.  1074 ; 
Allen  V.  .astna  Life  Ins.  Co.,  145  Fed.  881, 
76  a  C.  A.  265,  7  L.  B.  A.  (N,  S.)  958 ;  Tex- 
as Midland  R.  Co.  v.  Miers  et  ai.  (Tex.  Civ. 
App.)  37  S.  W.  640 :  Prey  v.  Railway  Co.,  86 
Tex.  465,  25  S.  W.  609. 

It  is  Insisted  for  appellant  that  her  con- 
tention as  to  ber  right  to  maintain  this  ac- 
tion against  the  surety  on  the  contractor's 
bond  is  sustained  by  the  cases  of  Smyth  v. 
City  of  New  Tork,  208  N.  Y.  106,  96  N.  B. 
409,  and  Jenree  v.  Metro.  St  Ry.  Co.,  86 
Kan.  479,  121  Pac.  510,  39  L.  R.  A.  (N.  S.) 
1112,  Ann.  Gas.  1913C,  214.    In  the  first  case 
It  appears  that,  through  the  negligence  of  a 
subcontractor  engaged  In  the  construction  of 
the  rapid  transit  subway  In  New  York  City, 
plaintiff's  abutting  property  was  injured  by 
an  explosion  of  dynamite.    The  action  waa 
brought  against  the  dty  to  recover  for  the 
Injnry  thus  inflicted.    It  was  held  that  the 
dty  was  not  liable  for  the  negligence  of  the 
contractor  to  whom  the  work  had  been  let, 
but  that  the  contractor  was  liable  for  the 
damages  sustained  by  reason  of  the  negli- 
gence of  the  subcontractor.     But  the  non- 
liability  of  the   dty   was  based  upon  the 
ground  that  the  contract  of  indemnity  ex- 
ecuted by  the  contractor  was  not  for  the 
benefit  of  the  city,  but  for  that  of  the  abut- 
ting property  owners,  for  damages  arising 
from  the  itoproper  construction  or  unreason- 
able use  and  occupation  of  the  streets;    for 
which  reason  the  abutting  owner,  although 
not  named  In  the  contract  of  Indemnity,  could 
maintain  an  action  against  the  contractor. 
It  wIU  be  observed  that  no  surety  of  the  con- 
tractor was  involved  in  that  case.    The  action 
was  brought  against  the  city,  which  was  not 
liable  for  the  injuries  sustained.    According 
to  the  opinion,  the  contractor,  and  not  the 
city,  was  the  party  against  whom  the  suit 
should  have  been  brought. 

In  the  second  case  (Jenree  v.  Metro.  St 
By.  Co.),  the  plaintiff,  who  was  Injured  while 
traveling  upon  a  sidewalk  forming  part  of  a 
viaduct  occupied  by  the  track  of  the  Metro- 


politan Street  Railway  Company,  recovered 
damages  against  both  the  city  and  the  street 
railway  company  therefor.  It  was  held  by 
the  Supreme  Court  of  Kansas  that  as  l^  an 
ordinance  of  the  city  the  street  railway  com- 
pany was  srranted  the  right  to  construct  and 
operate  Its  railway  over  the  viaduct,  forming 
a  part  of  a  street  in  the  dty,  upon  condition 
that  it  should  repair  and  maintain  in  good 
condition  and  safe  for  public  travel  all  parts 
of  the  viaduct,  and  that,  though  the  plaintiff's 
Injuries  were  sustained  by  reason  of  the  un- 
safe condition  of  a  part  of  the  viaduct  not 
occupied  by  the  tracks  of  the  street  railway, 
she  might  recover  directly  from  the  railway 
company,  as  well  as  the  city,  the  damages 
resulting  from  the  injury;  it  being  so  held 
because  the  former's  negligence  caused  the 
Injury,  and  the  ordinance  further  provided 
that  the  railway  company  should  respond  to 
the  city  and  save  it  harmless  from  damages 
resulting  from  acts  and  negligence  of  the 
railway  company,  and  did  not  confine  the 
railway  company's  liability  to  the  dty  alone. 
The  action  was  not  one  against  a  surety, 
but  against  Joint  tort-feasors,  one  being  the 
city,  which  could  not  delegate  to  another  the 
duty  of  keeping  its  street  In  repair  so  as  to 
relieve  itself  of  liability  to  a  person  injured 
from  its  unsafe  condition,  and  the  other  the 
street  railway  company,  which  had  contract- 
ed with  the  dty  to  keep  the  street  in  repair 
and  was  also  directly  liable  because  Its  neg- 
ligence caused  the  plalntifTs  Injuries. 

In  the  Instant  case  both  the  city  of  Louis- 
ville and  the  contractor,  James  Ferry  &  Sons, 
are  liable  to  appellant  for  her  injuries,  if 
liable  at  all,  because  they  were  caused  by  the 
negligence  of  the  contractor,  Independent  of 
the  contract  in  which  appellee  is  surety; 
but  the  surety  cannot  be  held  liable  until  the 
liability  of  the  prindpal  or  the  dty  is  ad- 
judged. 

Notwithstanding  appellee's  undertaking  in 
the  contract  "to  pay  all  damages  for  person- 
al injuries  to  any  one  on  account  of  any 
damages  growing  out  of  or  upon  any  part  of 
the  work  embraced  in  this  contract,  or  any 
obstruction  placed  upon  any  street  or  side- 
walk of  said  dty,  by  any  one  while  engaged 
In  or  about  the  performance  of  said  work," 
that  the  obligation  is  dearly  one  whereby  the 
surety  simply  agreed  to  indemnify  the  city 
against  any  breach  of  the  contract  by  its 
principal,  is  shown  by  a  subsequent  clause  of 
the  contract,  which  binds  the  surety  "to  de- 
fend all  suits  and  hold  the  party  of  the  first 
part  (the  city)  harmless  against  any  and  all 
loss  or  damage  on  account  of  either  said  per- 
sonal Injury  or  injuries  to  property." 

[4]  Considering  the  contract  in  all  of  its 
parts,  it  is  not  its  meaning  that  appellee 
shall  be  primarily  liable  to  third  persons  for 
injuries  sustained  through  the  negligence  of 
its  prindpal,  the  contractor  James  Ferry  ft 
Sons,  in  the  performance  of  the  work  of  con- 
structing the  sewer;  but  it  is  a  contract 
made  for  the  benefit  of  the  city  of  Louisville, 
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upon  which  no  liability  can  tie  fastened  upon 
the  surety  by  third  persons  in  a  suit  upon  the 
contract,  until  liability  shall  first  be  fixed 
upon  the  city  or  contractor.  The  correct 
method  of  construing  such  a  contract  is  thus 
staled  In  Mitchell  v.  Southern  By.  Co.,  124 
Ky.  146,  74  S.  W.  216,  24  Ky.  Law  Bep.  2388: 

"In  construing  a  contract,  it  should  t>e  the 
purpose  of  a  court  to  ascertain,  if  possible,  the 
intention  of  the  parties  to  it.  To  do  bo,  it  is 
sometimes  not  only  important  for  the  court  to 
consider  the' language  employed  in  the  contract, 
but  the  circumstances  surrounding  the  parties, 
and  the  object  in  view  which  induced  the  making 
of  it  It  is  not  proper,  in  considering  a  con- 
tract, for  a  court  to  seize  upon  some  expression 
in  it,  and  allow  that  to  control,  in  disregard  of 
other  provisions  of  it.  The  whole  of  the  con- 
tract should  be  read." 

[S]  Unless  the  appellant  clearly  possesses 
the  right  to  Join  the  appellee  as  a  party  de- 
fendant in  this  case,  allowing  It  to  do  so 
would  be  very  prejudicial  to  the  latter,  as  the 
Jury,  knowing  that  It  as  indemnitor  or  sure- 
ty would  eventually  have  to  pay  wliatever 
judgment  might  Yte  rendered  against  the  city 
or  contractor,  might  be  induced  by  that  fact 
to  award  a  greater  amount  of  damages  to 
the  plaintiff  than  would  or  should  in  reason 
and  fairness  tiave  l>een  allowed  against  the 
dty,  if  sued  alone;  moreover,  if  sued  for  a 
liability  first  fixed  upon  the  city  or  contrac- 
tor, the  recovery  against  the  surety  would  be 
limited  to  the  amount  recovered  against  the 
city  or  contractor. 

The  probability  of  Injustice  resulting  to  the 
indemnitor  or  surety  In  the  state  of  case 
suggested,  1b  recognized  in  Duncan  Coal  Co. 
V.  Thompson's  Adm'r,  157  Ky.  304,  162  S.  W. 
1139.  The  appellant,  Duncan  Coal  Company, 
complained  of  the  ruling  of  the  trial  court 
in  permitting  appellee's  attorney  to  ask  the 
Jurymen  whether  any  of  them  owned  stock 
in  the  insurance  company  which  carried  the 
Indemnity  policy  on  appellant's  mine  When 
the  objection  was  made,  coupled  with  a  mo- 
tion to  discharge  the  Jury,  appellee's  counsel 
stated  in  the  presence  of  the  Jury  that  he 
had  been  Informed  tliat  the  coal  company 


carried  insurance  in  a  company  that  would 
pay  any  loss  that  might  result  to  the  appel- 
lant on  the  trial  of  the  case.  The  trial  court 
overruled  the  objection  of  appellant's  attor- 
ney on  the  ground  that  It  came  after  the 
jury  iiad  qualified  and  the  list  Iiad  been  pass- 
ed on  and  accepted  by  both  parties,  for  whicb 
reason  it  was  made  too  late.  In  the  opinion 
it  is  said: 

"We  have  recognized  the  propriety  of  such  a 
question  where  counsel  for  plaintiff  hag  informa- 
tion that  the  defendant  has  indemnity  insurance, 
and  that  some  meml>er  of  the  jury  is  interested 
in  the  insurance  company,  and  the  question  is 
asked  in  good  faith.  Dow  Wire  Works  Ca  ▼. 
Morgan,  96  S.  W.  630  [29  Ky.  Law  Bep.  8S4]; 
Owensboro  Wagon  Co.  v.  BoUng,  107  S.  W.  264 
[32  K^.  Law  Rep.  816].  This  privilege,  how- 
ever, IS  not  only  liable  to  abuse,  but  is  fre- 
quently abused.  While  the  question  is  asked 
ostensibly  for  the  puipose  of  determining  the 
bias  or  interest  of  the  juror,  in  a  great  majority 
of  cases  the  sole  purpose  of  such  a  question  is 
to  bring  to  the  attention  of  the  jurors  the  fact 
that  any  verdict  they  may  render  will  impose  no 
liability  on  the  defendant,  but  will  be  paid  by 
some  one  else.  No  argument  is  necessary  to 
show  bow  prejudicial  it  is  to  the  defendant  to 
call  the  attention  of  the  jury  to  this  fact.  A 
doubtful  case  may  turn  on  the  point  that  the 
real  defendant  will  not  suffer  by  the  verdict. 
Cases  should  he  tried  on  their  merits.  If  plain- 
tiff have  a  meritorioiu  case,  he  should  win.  Ue 
should  not  win  merely  because  some  one  other 
than  the  defendant  will  have  to  bear  the  loss. 
In  view  of  the  constant  abuse  of  the  privilege 
in  question,  we  conclude  that  the  question  should 
never  be  asked  unless  asked  in  good  faith,  and 
the  good  faith  of  plaintiff's  counsel  will  depend 
on  whether  or  not  he  has  reasonable  grounds 
to  believe  that  defendant  carries  indemnity  in- 
surance, and  that  one  or  more  of  the  jurors  are 
in  some  way  interested  in  the  insurance  com- 
pany. If  the  question  be  asked,  and  the  trial 
court  entertains  any  doubt  as  to  the  good  faith 
of  plaintiff's  counsel  in  asking  the  question,  the 
court  should,  if  asked,  discharge  the  panel  at 
plaintiff's  cost." 

It  is  our  conclusion  that  appellee  sbonld 
not  have  been  joined  as  a  defendant  in  thla 
action  with  the  dty  and  the  contractor;  that 
the  action  was  premature  as  to  it;  therefore 
the  ruling  of  the  circuit  court  In  sustaining 
appellee's  demurrer  thereto  was  not  emw. 

Judgment  affirmed. 
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STATE}  T.  STOKES. 

iSupreme  Court  of  Missouri,  Diyision  No.  2, 
May  25,  1915.) 

GBiianAL  Law   «=>1090— Bzokftions,   Biix 

of^Necmsitt. 

In  the  absence  of  a  bill  of  exceptions,  the 
coort  on  appeal  la  confined  to  the  record  prop- 
er. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  2653,  2789,  2803-2822, 
2825-2827,  2927,  2028,  2948,  3204;  Dec.  Dig. 
«=1090.] 

Appeal  from  St  Ij«Niis  Circuit  Court :  Wil- 
liam T.  Jones,  Judge. 

Jack  Stokes  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

Campbell  Cummings,  of  St.  Louis,  for  ap- 
pellant. John  T.  Barker,  Atty.  Gen.  (S.  P. 
Howell,  of  Jefferson  City,  of  counsel),  for  the 

State. 

WILLIAMS,  0.  Upon  an  Information 
charging  him  with  grand  larceny,  defendant 
was  tried  and  convicted  in  the  circuit  court 
of  the  city  of  St.  Louia,  and  bis  punishment 
n^as  assessed  at  two  years  in  the  penitentiary. 
Motions  for  new  trial  and  in  arrest  of  judg- 
ment were  filed  and  overruled,  Judgment  was 
entered  on  the  Terdict,  and  the  defendant 
duly  appealed. 

The  defendant  having  failed  to  file  a  blU 
of  exceptions  in  the  cause,  the  appellate  re- 
view is  confined  to  the  record  proper.  Upon 
a  careful  examination  of  the  information  and 
other  portions  of  the  record,  we  find  the 
same  to  be  in  due  and  proper  form  and  that 
aU  proper  and  necessary  steps,  leading  to  his 
conviction,  were  taken. 

The  Judgment  is  affirmed. 

BOT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  Is  adopted  as  the  opinion  of 
the  court.    AU  the  Judges  concur. 


STATE  T.  FLEMING.    (No.  18716.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Blay  25,  1915.) 

1.  Bafb  «=»5S— Sufficiency  of  EyiMN0»— 

A8SATTI.T    WITH    INTENT    TO    RAFB. 

On  a  trial  for  assault  with  intent  to  rape, 
evidence  held  insufficient  to  show  that  accused 
intended  to  have  carnal  Icnowledge  of  tiie  wo- 
man notwittistandiDgr  aoy  resistance  on  hrr  part, 
but  on  the  contrary  to  ehow  that  he  did  not 
intend  to  have  sexual  intercourse  with  her  un- 
less be  first  gained  her  consent. 

[Ed.  Note.— For  other  cases,  see  Rape,  Coit 
D«.  H  78-81;    Dec.  Dig.  «S353.] 

2.  HXPK  «=>53  —  Assault  with  Ihteivt  to 
Rape — Eusiobntb— Iwtkht  to  ubs  Fobcs. 

To  support  a  conviction  for  assault  with 
intent  to  rape  upon  an  18  year  old  girl,  the 
state  must  introduce  some  evidence  tending  to 
show  that  it  was  accused's  intention  to  accom- 


plish his  purpose  and  to  overcome  any  and 
all  resistance  offered  by  his  victim. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  U  78-81;    Dec.  Dig.  «=»53.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   W.  N.  Evans,  Judge. 

Nicholas  Fleming  was  convicted  of  as- 
sault with  intent  to  rape,  and  he  appeals. 
Reversed  and  remanded. 

Upon  an  information  charging  him  with 
the  crime  of  assault  with  intent  to  rape,  de- 
fendant was  tried  in  the  circuit  court  of 
Jefferson  county,  convicted,  and  his  punish- 
ment assessed  at  three  years  in  the  peniten- 
tiary. Defendant  has  duly  perfected  an  ap- 
peal to  this  court.  As  ground  for  reversal, 
he  urges  that  the  evidence  is  insufficient  to 
support  the  verdict  The  evidence  upon  the 
part  of  the  state  tended  to  establish  the 
following  facts: 

The  assault  took  place  In  the  city  Jail  or 
city  ball  in  the  city  of  De  Soto,  Mo.,  on  the 
night  of  November  2,  1913.  Ludle  Toung 
was  the  prosecuting  witness,  and  at  the  time 
of  the  alleged  assault  was  18  years  of  age. 
She  testified  that  she  and  her  cousin,  E>dna 
Toung,  first  arrived  at  De  Soto,  Mo.,  on 
the  evening  of  October  27,  1913,  and  stopped 
at  the  BrazU  Hotel,  where  they  were  staying 
on  the  night  of  this  occurrence  on  November 
2,  1913.  She  first  saw  the  defendant  about 
the  second  night  after  her  arrival  in  De  Soto. 
The  defendant  was  then  acting  as  night 
marshal,  and  he  approached  prosecutrix  and 
her  cousin  as  they  were  coming  out  of  a 
restaurant  and  said  to  them:  "Tou  girls 
must  quit  hanging  around  that  restaurant." 
One  of  the  girls  replied  that  they  had  a 
right  to  go  and  get  something  to  eat,  and 
they  could  not  "help  it  tf  all  the  boys  fol- 
low us."  Defendant  further  said,  "Why 
don't  you  girls  stay  in?"  The  witness  further 
stated  that  the  defendant  tried  to  make  a 
"date"  with  her  that  night  Witness  next 
saw  appellant  about  1  o'clock  on  the  night 
of  November  2d,  at  which  time  the  defend- 
ant and  one  Henry  Norris,  the  city  night 
marshal,  went  to  the  Brazil  Hotel  and  ar- 
rested prosecutrix  and  her  cousin  and  took 
them  to  the  city  hall  or  JalL  This  building 
was  two  stories  in  height ;  the  upper  part  of 
the  building  being  the  city  hall,  and  the 
lower  portion  being  occupied  as  a  jail.  The 
door  to  the  city  hall  was  unlocked  by  one 
of  the  men  and  the  two  girls  were  taken 
Into  the  city  hall  and  the  door  was  again 
locked.  During  a  portion  of  the  time  that 
they  were  in  the  dty  hall,  the  electric  Ifehts 
were  turned  out;  the  appellant  saying  that 
he  didn't  want  the  neighbors  to  know  they 
were  there.  Prosecutrix  relates  what  oc- 
curred as  follows: 

"He  put  his  arm  around  me  and  tried  to 
kiss  me.  "I  tbrowed  his  arm  off  of  me."  "Ed- 
na says,  'Please,  Mister,  will  you  put  the  lights 
on?  I  am  smothering,'  and  he  says,  'No,  I 
won't  put  the  lights  on,  and  you  are  not  going 
to  smother.' "     '^He  searched  our  suit  case  for 
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na."  "He  tried  to  get  his  hands  up  onder  my 
dress,  that  was  wbfle  the  lights  were  on,  and 
I  toolc  his  hand  down,  and  then  he  got  on  the 
other  side  of  me,  and  then  he  put  out  the  lights, 
and  then  Henry,  he  went  to  the  'phone  and 
said  he  was  Calling  up  the  city  attorney,  and 
he  said  to  him,  'We  want  j^ou  up  here.'  "  That 
then  Henry  said,  'The  ci^  attorney  says  he 
is  not  comLDg  down,  and  tor  us  to  hold  you.' 
I  don't  know  whether  he  told  him  that  or  not. 
Then  Henry  saysj  'Well,  I  guess  I  will  have  to 
lock  you  up  until  morning*  and  he  hung  up  the 
'phone  and  says,  'Nick  [appellant],  what  do 
you  say  about  it?  Ton  are  the  deputy  sher- 
iff,' and  then  he  says  to  me,  'Are  you  coming 
across?'"  At  that  time  "he  put  hig  arms 
around  me  and  was  holding  me  and  kissing  me, 
and  was  standing  right  in  front  of  me."  'And 
he  tried  to  put  his  legs  between  mine  and  throw 
me  down."  "I  was  trying  to  get  away  from 
him,  and  he  says:  'Are  you  coming  across? 
Oh !  you  know  you  are  not  so  innocent,  girls ; 
you're  no  babies.  Are  you  coming  across?^  He 
says'  that  to  me,  and  then  he  says,  'Henry,  they 
are  not  going  to  do  anything  here;  we  will 
have  to  malre  other  arrangements  than  this;' 
and  then  he  says,  'If  you  are  not  coming  across, 
we  are  going  to  talie  you  down  and  lock  you  up 
for  90  days;'  and  1  says,  'I  would  rather  have 
you  kill  me  first;'  and  he  took  us  to  a  back 
porch,  back  about  20  feet  high,  and  he  says, 
Ton  can  jump  over  that,  and  it  will  be  a 
quicker  death,  and  it  won't  take  much  for  a 
coQln.'  Be  says  that  to  me.  Then  he  says, 
'Come  on  Henry,  we  will  take  them  down  and 
lock  them  up.'  " 

The  girls  were  then  taken  downstairs  and 
put  in  the  calaboose,  and  In  the  cell  was  a 
cot.     Prosecutrix  further  said: 

"He  tried  to  throw  me  down  on  the  cot.  He 
put  one  hand  under  my  feet  and  one  under  my 
head.  I  was  trying  to  ^et  away  from  him.  I 
was  fighting  him  and  trying  to  get  away.  They 
stayed  down  there  quite  a  while,  and  then  both 
of  "them  got  up  and  locked  us  up  in  there,  and 
went  on  upstairs,  and  I  don't  know  where  they 
went  to." 

Appellant  aild  Norris  stayed  away  about 
an  hour  and  a  half  and  then  returned  to  the 
JaiL  Norris  took  Edna  upstairs,  and  stayed 
up  there  a  while,  and  then  brought  her  down 
to  the  jail  and  told  appellant  to  go  upstairs. 
While  Norris  and  the  other  girl  were  up- 
stairs, witness  says  that  appellant  was 
wrestling  around  with  her,  trying  to  throw 
her  down  on  the  floor,  and  that  he  said: 

"  'Don't  make  so  much  noise,  you  will  wake 
the  neighbors  up;'  and  I  says,  'I  don't  care, 
I  want  to  wake  them  up;'  and  he  says,  'Ob, 
shut  up,  you're  no  baby;'  and  then  Henry  came 
on  downstairs  and  says,  'Now,  Nick,  you  go 
upstairs.' " 

Witness  stated  that  she  refused  to  go  up- 
stairs and  that  appellant  caught  her  by  the 
arm  and  took  her  upstairs  and  locked  the 
door  behind  them  and  that  Henry  said: 

"  'Nick,  the  first  man  that  comes  to  the  door, 
kill  him.'  And  that  Nick  replied,  'I  will.' 
Then  Henry  says  to  Nick,  'Do  you  want  my 
gun,  Nick?'  and  he  says,  'No,  I  have  got  a 
gun ;'  and  he  went  on  upstairs,  and  when  we 
got  upstairs,  he  put  his  hands  under  my  legs 
and  laid  me  on  the  table."  "He  tried  to  pull 
up  my  dress,  and  I  got  up  off  of  the  table,  and 
went  around  the  table,  and  then  he  got  me  to 
take  off  my  coat,  and  he  laid  it  on  the  floor, 
and  he  picked  me  up  and  laid  me  on  the  fioor. 
He  tried  to  pull  up  my  dross  there,  and  put  his 
hands  under  my  dress.  He  opened  his  pants, 
and  then  I  got  up,  and  he  tried  to  get  me  down 


on  the  floor  again."  "I  was  crying  and  hol- 
loing. He  put  his  hands  over  my  mouth  and 
told  me  to  shut  up.  He  says,  'Tou  are  not  any 
baby;'  and  he  tried  to  stop  me  from  holloing. 
After  awhile  he  went  on  downstairs  and  left  me 
up  in  there."  In  about  two  minutes  he  returned, 
"and  then  he  took  me  on  downstairs  again,  and 
then  he  locked  me  and  Edna  and  Henry  up  in 
the  calaboose,  Nick  did,  in  one  of  these  little 
cells.  He  locked  the  three  of  us  In  there.  Hen- 
ry Norris  didn't  try  to  do  anything  at  all 
then."  After  a  while  appellant  came  and  un- 
locked the  cell  and  said,  "  'Come  on,  let's  get 
out  of  here  before  it  comes  daylight,  before  the 
day  man  comes  on.'  I  was  crying,  and  he  says, 
'Don't  tell  any  of  them  that  we  had  you  locked 
up,  or  that  we  turned  the  key  on  you ;'  and  he 
says  to  us,  'Why  didn't  you  girls  say  you  were 
under  age,  and  we  couldn't  have  locked  you  up.' 
He  says,  'Don't  tell  any  one  we  had  the  key 
turned  on  you  ;*  and  when  we  were  going  out, 
neither  one  of  them  wanted  to  take  the  suit 
case,  and  they  were  trying  to  get  me  to  take  a 
drink  of  whisky."  "He  told  us  not  to  go  back 
to  the  Brazil  Hotel,  and  he  said,  'We  don't 
want  you  to  go  back  there  any  more.' "  "He 
wanted  us  to  get  on  the  morning  train  and 
leave  town." 

The  two  men  then  took  the  two  girls  back 
toward  the  hoteL  This  was  between  4  and  5 
o'clock  In  the  morning,  and  they  passed  a 
restaurant,  and  appellant  Invited  them  to  go 
In  and  have  breakfast. 

"He  asked  me  there  in  the  restaurant  if  I 
was  going  to  come  across,  and  he  said,  if  I 
would,  to  meet  him  down  on  the  comer  and  he 
would  give  me  some  money.  He  wanted  me 
to  meet  him  to-morrow  night,  and  I  told  him 
I  didn't  want  to  meet  him,  nor  I  didn't  want 
any  of  his  money.  I  told  him  I  didn't  want 
anything  to  do  with  him." 

The  four  ate  breakfast  together  in  the  res- 
taurant, and  the  two  men  then  took  the  two 
girls  back  to  the  hotel  and  left  them  there. 
The  testimony  of  Edna  Young  corroborates 
In  a  large  measure  the  testimony  of  the  pros- 
ecutrix concerning  the  assault  Upon  the 
cross-examination  of  these  two  glila,  it  de- 
veloped that  the  prosecutrix  and  her  cousin 
left  their  homes  and  parents  in  St.  Louis, 
Mo.,  about  four  years  prior  to  this  occur- 
rence, and  went  to  Montana.  The  prosecu- 
trix was  then  about  14  years  of  age  and  ber 
cousin  was  15.  They  worked  in  Montana  on 
a  ranch  riding  horses  for  six  months.  After- 
wards they  traveled  two  seasons  with  the  101 
Wild  West  show  and  two  seasons  with  Buf- 
falo Bill's  Wild  West  show,  riding  bucking 
bronchos.  During  those  four  years  they  bad 
traveled  over  a  large  part  of  the  United 
States,  but  were  not  able  to  give  an  accurate 
account  of  their  whereabouts,  or  for  whom 
they  worked,  when  they  were  not  with  tbe 
show.  The  girls  had  not  seen  their  parents 
since  leaving  home  four  years  before,  and 
made  no  effort  to  see  their  p&rents  after  leav- 
ing home,  although  they  had  passed  through 
St  Louis  on  several  different  occasions,  and 
on  two  or  three  different  occasions  remained 
In  the  city  for  several  days ;  that  they  came 
to  De  Soto  "because  we  wanted  to  come." 

John  Brazil,  the  hotel  keeper,  testified  con- 
cerning the  arrest  at  midnight,  and  that  be 
saw  th^  girls  uo  more  until  the  next, mom- 
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iag  at  about  S  o'dock,  at  wblcb  time  the  ap- 
pellant and  Norrls  broagbt  tbem  back  to  the 
botel.    This  witness  testified: 

"I  saked  the  girls  if  the  men  had  laid  bands 
of  them.  Q.  What  did  they  eay?  A.  They 
E«id  the  men  bad  hugged  and  kissed  tbem." 

Mrs.  John  BrazU  beard  the  two  men  bring 
the  girls  back  to  tlie  hotel.  She  testified  as 
follows: 

"What  was  said  by  either  Norris  or  Flem- 
ing or  the  girls  in  the  presence  of  all  of  you? 
A.  Well,  all  I  heard  in  the  presence  of  Flem- 
ing was:  My  husband  asked  the  girls  if  th^ 
hnit  tliem,  and  before  they  bad  time  to  answer 
Norris  said,  'We  didn't  harm  the  girls;'  and 
one  of  the  girls  spoke  up  and  said  they  hugged 
and  kissed  them  all  they  wanted  to." 

Defendant  testified  in  bis  own  behalf  that 
be  first  met  prosecutrix  and  her  cousin  on 
the  street  tn  De  Soto  at  night  about  two 
nights  before  the  alleged  crime  occurred. 
Some  boys  were  following  the  girls,  and  ap- 
pellant told  them  to  keep  oft  the  streets.  Ap- 
pellant was  then  acting  as  night  marsbaL 
Prosecutrix  told  him  that,  if  he  would  let 
tbem  "get  by,"  they  would  meet  him  at  any 
time  and  place.  That  was  about  11  o'clock 
at  night.  On  November  2d,  appellant  was 
not  acting  as  night  marshal,  but  he  met  the 
night  marshal,  flenr^  Norris,  on  the  street 
and  went  with  him  to  the  city  jail;  that  a 
man  by  the  name  of  Smith  was  in  Jail,  hav- 
ing been  arrested  on  the  complaint  of  prose- 
catriz  and  her  cousin  for  assaulting  one  of 
tbem.  At  the  Jail  Smith  told  Norris  that  he 
had  not  assaulted  the  girls,  and  asked  Nor- 
ris to  bring  the  girls  down  to  the  Jail  and 
have  them  confront  him.  Appellant  and  Nor- 
ris left  the  calaboose  and  went  up  town,  and 
about  midnight  tbey  saw  prosecutrix  come 
out  of  an  alley  and  go  into  the  hotel  by  the 
ba<<k  way.  Norris  then  asked  appellant  to 
go  with  bim  to  arrest  prosecutrix  and  her 
cousin.  Appellant  refused,  and  ttien  Norris 
said,  "I  deputize  you  to  go  witn  me,  and  you 
must  go."  Appellant  then  went  with  Norris 
to  the  hotel  and  up  to  the  girls'  room.  The 
girU  were  fully  dre.ssed,  with  the  exception 
that  one  of  the  girls  did  not  have  her  shoes 
on.  The  girls  were  taken  by  them  to  the  city 
hall,  and  Norris  called  the  city  attorney  on 
the  telephone,  but  could  not  get  him  to  come 
down  that  night.  After  locking  prosecutrix 
and  her  cousin  in  a  cell,  Norris  and  appel- 
lant went  up  town  and  in  about  an  hour  and 
a  half  returned  to  the  Jail.  Smith  then 
agreed  to  plead  guilty  to  being  drunk,  and 
piofsecntrlx  and  her  cousin  said  that  tbey 
bad  nothing  further  against  Smith.  Norris 
and  appellant  then  started  to  take  prosecu- 
trix and  her  cousin  back  to  the  hotel,  and 
one  of  the  girls  asked  them  to  buy  their 
breakfast  as  they  passed  the  restaurant. 

Roy  Folk,  a  bartender,  testified  for  the  de- 
fendant that  he  was  in  the  restaurant  about 
5  o'clock  on  the  Sunday  morning,  that  the 
two  Bills  and  the  two  men  were  eating  break- 
fast, and  that  one  of  the  girls  came  up  and 
put  her  arms  around  the  witness  and  seemed 


to  be  very  Jolly,  and  that  neither  of  the  girls 
made  a  complaint  about  being  mistreated. 
There  was  evidence  tending  to  show  that  the 
reputation  of  the  two  girls  for  virtue  and 
chastity  during  the  short  time  that  they  had 
bona  in  De  Soto  prior  to  this  occurrence  was 
bad. 

The  defendants  offered  in  evidence  three 
letters,  and  there  was  some  evidence  tend- 
ing to  show  that  these  letters  were  written 
by  Mrs.  Brazil,  the  wife  of  the  hotel  keeper. 
Oae  of  these  letters  was  addressed  to  one 
of  the  witnesses  for  the  defendant  The  let- 
ter was  not  signed,  but  stated  that  the  writ- 
er was  afraid  that  witness  would  be  killed 
if  he  testified  against  the  girls.  The  other 
letter  was  addressed  to  the  brother-in-law  of 
Henry  Norris.    This  letter  was  as  follows: 

"Jan  22,  14. 
"G.  Zenser 

"We  thogt  we'd  put  this  up  to  your  brother 
in  law  but  he  has  no  money  and  little  seace 
are  be  would  have  been  rid  of  ns  long  ago  you 
leave  five  hundred  dollars  at  Brazill  hotel  and 
we  won't  be  here  when  the  trile  cornea  off  the 
28  it  is  worth  that  much  to  you  and  if  you 
don't  we  might  take  the  law  in  onr  own  hands 
put  it  in  an  envelope  and  leave  it  at  the  hotel." 

The  letter  was  Inclosed  In  an  envelope  ad- 
dressed to  G.  Zenser,  De  Soto,  Mo.  Mrs. 
Brazil  denied  that  she  had  written  these  let- 
ters. One  witness  for  defendant  testified 
that  he  heard  Mr.  BrazU  say  to  the  two  girls: 

"You  girls  stay  with  me  through  this,  and 
you  will  make  more  money  than  you  ever  made 
in  your  life.  1  will  sue  the  dty  for  |50,000 
if  I  can  8ti<^  these  men." 

And  that  Mr.  Brazil,  attempting  to  keep 
this  witness  from  testifying  in  the  case  con- 
cerning the  character  of  the  girls,  said  to 
the  witness: 

"It  will  not  be  good  for  a  man  to  testify 
against  these  girls,  and,  if  they  do,  I  am  going 
to  get  a  warrant  for  perjury  against  them. 
If  tbey  beat  me  in  this  trial,  I  will  use  my 
shotgun,  and  I  am  as  good  a  man  with  a  shot- 
gun as  there  is  In  De  Soto." 

This  is  the  same  witness  who  received  the 
above-mentioned  letter  stating  that  he  might 
be  killed  if  he  testified  against  the  girls. 
Mr.  Brazil  denied  these  statements. 

H.  B.  Irwin,  of  De  Soto,  and  S.  G.  Nipper, 
of  Potoal,  for  appellant.  John  T.  Barker, 
Atty.  Gen.  (Russell  Kneisley,  of  Carrollton, 
of  counsel),  for  the  State. 

WIUilAMS,  0.  (after  stating  the  facts  as 
above).  [1,2]  I.  Was  the  evidence  sufficient 
to  support  the  verdict?  That  the  conduct,  as 
shown  by  the  state's  evidence,  was  most  rep- 
rehensible and  such  as  to  shock  the  law- 
abiding  citizenship  of  asiy  community  is  be- 
yond question.  That  bis  conduct  was  crim- 
inal, demanding  severe  punishment,  may  also 
be  conceded.  But  the  rather  serious  and 
close  question  which  confronts  us,  for  de- 
termination upon  this  review,  is:  Was  there 
any  evidence  tending  to  show,  or  from  which 
it  might  be  reasonably  Inferred  that  defend- 
ant, at  the  time  of  making  the  assault,  in- 
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tended  to  commit  the  crime  of  rape?  Before 
the  jury  shonld  be  permitted  to  find  tbe  de- 
fendant guilty  of  an  assault  with  the  intent 
to  commit  the  crime  of  rape  upon  tbe  18  year 
old  prosecutrix,  tbe  state,  in  supplying  its 
burden  of  proof,  was  required  to  introduce 
some  evidence  tending  to  show  "that  it  was 
the  defendant's  intention  to  accomplish  his 
purpose,  and  to  overcome  any  and  all  resist- 
ance offered  by  his  victim.  State  v.  Scholl, 
130  Mo.  396,  32  S.  W.  968;  State  v.  Priestly, 
74  Mo.  24;  State  v.  Owsley,  102  Mo.  678,  15 
S.  W.  137;"  Stat©  v.  Hayden,  141  Mo.  312, 
loc.  cit  316,  42  S.  W.  826;  State  v.  Espen- 
schied,  212  Mo.  216,  110  S.  W.  1072.  The 
English  oommon-law  rule  is  to  tbe  same  ef- 
fect, and  Is  stated  as  follows: 

"In  order  to  find  the  prisoner  guilty  of  an 
assault  with  intent  to  commit  a  rape,  you  must 
be  satisfied  that  the  prisoneT,  when  he  laid 
hold  of  the  prosecutrix,  not  only  desired  to 
gratify  his  passions  upon  her  person,  but  that 
be  intended  to  do  so  at  all  events,  and  notwith- 
standing any  resistance  on  her  part."  Rex  v. 
Uoyd,  7  Carr.  ft  Payne,  318. 

Mr.  Kelley,  In  stating  tbe  rule,  says: 
"It  must  appear  from  tbe  evidence  and  cir- 
cumstances, that  the  defendant  intended  to 
carry  the  force  if  necessary  to  tbe  extent  of  hav- 
ing carnal  Icnowled^e  of  the  woman  at  all  events 
and  notwithstanding  any  resistance  on  her 
part."  Kelley's  CriminiU  Law  and  Practice 
(3d  Rd.)  page  481. 

A  review  of  the  many  cases  on  the  subject 
will  disclose  that  it  is  impossible  to  state  a 
general  rule  concerning  the  exact  nature  of 
the  evidence  required  to  make  out  a  prima 
facie  case  of  an  assault  with  intent  to  com- 
mit a  rape,  but  each  case  seems  to  turn  upon 
its  own  peculiar. state  of  facts.  The  learned 
Attorney  General,  In  support  of  bis  conten- 
tion that  the  evidence  in  the  case  at  bar  is 
sufficient  in  that  behalf,  cites  tbe  following 
cases:  State  v.  TJrsprucb,  191  Mo.  43,  90  S. 
W.  451 ;  State  v.  Payne,  194  Mo.  442,  92  S. 
W.  461;  State  v.  Pierce,  243  Mo.  524,  147  S. 
W.  970.  But  an  examination  of  those  cases 
discloses  that  the  evidence  which  was  held 
sufficient  in  those  cases  was  stronger  than  in 
the  case  at  bar.  In  the  Urspruch  Case,  the 
defendant  threw  the  prosecutrix  to  the 
ground  and  got  on  top  of  her  and  caught  hold 
of  her  throat  and  the  girl  screamed  and  call- 
ed the  assailant  by  his  name  and  the  girl's 
screaming  and  tlie  defendant's  realization 
that  he  was  recognized,  scared  him  away  be- 
fore he  could  accomplish  the  purpose  of  his 
assault.  State  v.  Urspruch,  supra,  191  Mo. 
loc.  dt  48,  90  S.  W.  451. 

In  tbe  Payne  Case,  supra,  tbe  defendant 
used  violence  and  threw  tbe  prosecutrix  on 
the  ground  and  choked  her  and  struck  her 
twice  in  tbe  back,  and  a  short  time  prior  to 
the  assault  had  told  a  man  that  he  was  going 
to  have  intercourse  with  tbe  girl  "or  tear 
the  clothes  oft  of  her."  In  tbe  Pierce  Case, 
supra,  the  defendant  first  assaulted  prosecu- 
trix while  they  were  in  a  buggy.  She  jump- 
ed out  of  the  buggy,  and  defendant  ran  and 
caught  the  girl,  and  after  a  severe  struggle 


threw  her  to  tbe  ground  and  raised  hor  dreas, 
and  succeeded  in  touching  her  with  his  pri- 
vate parts,  but  the  prosecutrix  struggled  and 
was  able  to  and  did  resist  him  and  prevent 
the  consummation  of  the  attempt  to  have  tn- 
tercourse. 

In  the  case  at  bar  there  Is  no  evidence  of 
a  violent  attack  on  the  part  of  defendant, 
such  as  would  allow  the  inference  that  he  In- 
tended to  have  sexual  intercourse  by  the  use 
of  force  and  against  the  consent  of  prosecu- 
trix. If  such  was  bis  intention,  he  had  ample 
opportunity  to  have  accomplished  his  desire, 
or  to  at  least  have  acted  with  such  violence 
or  force  in  that  behalf  as  to  have  disclosed 
that  such  was  his  intention,  and  yet  no  vio- 
lence of  such  a  character  is  disclosed  by  tbe 
evidence. 

We  have  carefully  and  accurately  detailed 
tbe  testimony  of  prosecutrix  in  the  foregoing 
statement  and  it  speaks  for  itself.  After  a 
very  careful  consideration  of  the  same,  we 
have  reached  the  conclusion  that  it  discloses 
no  circumstance  or  fact  from  which  it  can  be 
justly  Inferred  that  defendant  "intended  to 
carry  the  force  if  necessary  to  the  extent  of 
having  carnal  knowledge  of  the  woman  at  all 
ev^its  and  notwithstanding  any  resistance  on 
her  part;"  but  on  the  contrary,  we  think,  tbe 
evidence  clearly  shows  that  he  did  not  in- 
tend to  have  sexual  intercourse  with  the 
prosecutrix  except  that  he  first  gain  her  con- 
sent. It  therefore  follows  that  the  evidence 
is  insufficient  to  support  the  verdict.  If  upon 
another  trial,  additional  evidence  is  not  pro- 
duced, the  case  as  submitted  to  tbe  Jury 
should  be  limited  to  the  oftense  of  common 
assault. 

The  judgment  is  reversed,  and  tbe  cause  la 
remanded. 

BOY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  «f 
the  court.  All  the  Judges  concur,  except 
FARIS,  P.  Jn  dnbitante. 


WIMPEY  et  aL  v.  LBDFORD  «t  aL 

(No.  17098.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  25,  1915.) 

1.  Afpkai.  and  Ebbob  ®=3586— Rkcobd— Ab- 
STBACT — ^Requisites. 

An  abstract  which  does  not  conform  to  Su- 
preme Court  rule  13  (169  S.  W.  li),  but  which 
is  sufficient  to  enable  the  appellate  court  to  un- 
derstand the  points  presented  for  decision,  is 
sufficient  to  authorize  a  review  on  the  merits. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  C!ent  Dig.  iS  2595-2697,  2600-2805; 
Dec.  Dig.  «=»588.] 

2.  Deeds  «=»3— RxqtnsiTBS. 

The  essentials  of  a  conveyance  of  real  es- 
tate are  competent  parties,  sufficient  subject- 
matter  or  property  conveyed,  a  valid  considera- 
tion, which  may  be  nominal,  the  use  of  a  writ- 
ten or  printed  form,  proper  words  of  convey- 
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•nee,  showing  an  intent  to  eonvey,  and  formal 
•igning,  execution,  and  delivery  to  the  grantee. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  2-4;   I>ec.  Dig.  «=»3.] 

3.  Wn.La  «s»88  —  Dxeds  Tkstauxntabt  ir 
Chakacteb— CoNoraucnoN . 

Words  of  limitation  in  a  deed  possessing  the 
essentials  of  a  conveyance  will  not  give  the  in- 
stnunent  a  testamentary  character,  unless  they 
fairly  indicate  an  intent  of  the  grantor  not  to 
pass  a  present  irrevocable  interest  in  the  proi>- 
erty. 

[EM.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  H  208-217;   Dec.  Dig.  .Ss^SS.} 

4.  WIU.S  «=>88  —  Dkkdb  Testakkntabt  iif 
Chabact«b— "Deed"— "TiTUt." 

A  limitation  in  a  deed,  "This  deed  is  made 
with  the  understanding  that  [the  grantors]  shall 
have  all  controlling  power  of  the  •  •  •  prem- 
ises during  their  lifetime,  and  at  their  death 
then  the  title  is  to  pass  to"  the  grantee,  does 
not  make  the  instrument  testamentary  in  char- 
acter, but  reserves  in  the  grantors  a  right  to  use 
and  enjoy  the  property  during  their  lives,  not- 
withstanding the  rule  that  in  determining 
whether  an  instrument  is  a  deed  or  a  will,  the 
distinction  must  be  preserved  that  in  the  for- 
mer the  grantor  irrevocably  passes  the  title  at 
the  time  of  the  execution  and  delivery  of  the 
instnunoit,  while  in  the  latter  the  title  is  re- 
served in  the  grantor,  and  the  instrument  may 
be  revoked  at  will,  and  becomes  operative  only 
on  his  death;  for  the  word  "deed"  in  the  quoted 
clause  ia  used  in  its  plain  ordinary  sense  as  a 
writing  executed  and  delivered  by  which  real 
estate  is  conveyed,  and  the  word  title"  means 
a  right  of  possession. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {S  208-217;    Dec  Dig.  iSs>88. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deed;  Title.] 

Appeal  from  Circtilt  Court,  McDonald 
County;  Corr  McNatt,  Judge. 

Action  by  Rela  Ann  Wlmiwy  and  oth'era 
against  Mary  E.  Ledford  and  another.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

M.  B.  Benton  and  Horace  Ruark,  both  of 
Neosho^  for  appellants.  O.  L.  Cravens,  of 
Neosho,  for  respondenta 

WALKER,  J.  This  Is  an  action  nuder  sec- 
tion 2535,  B.  S.  1909,  to  ascertain,  define,  and 
adjudge  the  title,  estate,  and  interest  of  the 
parties  thereto  In  certain  lands  in  McDonald 
county  described  In  the  petition.  The  court 
below  found  for  the  plaintiffs  as  to  part  of 
the  lands  and  for  the  defendants  as  to  the 
remainder.  From  this  Judgment  plaintiffs 
appeaL 

Samuel  Ledford  Is  the  common  source  of 
title  nnder  whom  all  the  parties  claim.  In 
Marcb,  1909,  be  died  Intestate,  leaving  his 
widow,  Nancy,  and  ten  children  surviving 
him.  The  widow  died  before  the  Institution 
of  this  suit  The  parties  plaintiff  and  defend- 
ant constitute  eight  of  these  children,  two 
of  same  not  having  been  made  parties  here- 
to. Tbe  plaintiffB  each  claim  title  by  inher- 
itance to  one  undivided  one-tenth  of  the  lands 
in  question.  The  defendants  claim  to  own 
tbe  fee  in  the  lands  by  virtue  of  a  deed  exe- 
cuted and  delivered  to  them  by  Samuel  Led- 


ford and  his  wife  In  April,  1901  This  Instni- 
ment  ia  In  the  ordinary  form  of  a  warranty 
deed.  Samuel  Ledford  and  wife,  Nancy,  are 
the  grantors,  Mary  and  Easter  Ledford  (the 
defendants)  are  the  grantees,  and  tbe  con- 
sideration is  $1.  This  limitation  in  the  deed 
follows  the  description  of  the  land : 

"This  deed  is  made  with  the  understanding 
that  the  aforesaid  Samuel  Ledford  and  Nancy 
Ledford  shall  have  all  controlling  power  of  the 
above-described  premises  during  toeir  lifetime, 
and  at  their  death  then  the  title  is  to  pass  to 
parties  of  the  second  part" 

Plaintiffs  contend  that  these  words  render 
the  instrument  testamentary  in  character, 
and  hence  ineffectual  to  convey  title  as  a 
deed.  Defendants  claim  that  the  instrument 
passed  title,  and  that  they  are  the  owners  in 
fee  of  the  lands.  The  controversy,  therefore, 
demands  a  determination  as  to  the  character, 
and,  as  a  consequence,  tbe  effect  of  the  said 
instrument. 

For  a  complete  understanding  of  tbe  ruling 
of  the  trial  court  It  Is  pertinent  to  say  that 
it  found  for  the  defendants  as  to  all  the  land 
in  the  deed  In  question  sufBdently  described 
to  enable  it  to  be  located.  As  to  the  remain- 
der, the  fee  not  having  passed,  on  account 
of  the  Imperfect  description,  tbe  finding  was 
for  plaintiffs 

[1]  I.  Preliminary  to  a  consideration  of  the 
foregoing  sole  material  issue  herein,  we  ad- 
vert, in  passing,  to  respondents'  complaint, 
not  unfounded,  as  to  the  Insufficiency  of  ap- 
pellants' abstract  While  It  presents  the  en- 
tries from  tbe  record  proper  in  a  somewhat 
confused  and  meager  manner,  enough  ap- 
pears to  enable  the  appellate  court,  after 
much  labor  which  might  have  been  obviated 
by  a  compliance  with  our  rule  13  (169  S.  W. 
Ix),  to  secure  an  understanding  of  the  points 
presented  for  decision.  This  wiU  suffice  to 
authorize  a  review  of  tbe  case  upon  the 
merits. 

[2,  S]  11.  Tbe  instrument  In  question,  omit- 
ting the  words  of  limitation,  possesses  all  tbe 
essentials  of  a  conveyaiyse  of  real  estate,  viz., 
competent  parties,  sufficient  subject-matter  or 
property  ctwveyed,  a  valid  consideration, 
which,  though  nominal,  will  not  of  Itself  in- 
validate the  transfer  (Weissenfels  v.  Cable, 
208  Mo.  616,  106  S.  W.  1028;  Wood  v.  Broad- 
ley,  76  Mo.  23,  43  Am.  Rep.  754 ;  Morrlso  v. 
Philliber,  30  Mo.  146),  the  use  of  a  printed  or 
written  form,  apt  and  proper  words  of  con- 
veyance necessary  to  show  an  intention  to 
convey,  followed  by  a  formal  signing,  execu- 
tion, and  delivery  to  the  grantees  <2  Black. 
Comm.  pp.  296-308 ;  13  Cyc.  pp.  626-673).  In 
the  presence  of  these  requisites  of  a  deed.  In 
order  to  give  the  instrument  a  testamentary 
character,  it  will  be  necessary  for  the  words 
of  limitatl(Hi  to  clearly  indicate  an  Intention 
on  the  part  of  the  grantors  not  to  pass  a 
present  Irrevocable  interest  in  the  property 
upon  tbe  execution  and  delivery  by  them  of 
the  writing  to  the  grantees.! 
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[4]  While  the  added  words  may  not  of 
themselves  prove  infallible  guides  to  deter- 
mine the  purpose  of  the  Instrument,  If  In 
ordinary  use  and  of  well-known  meaning,  al- 
though, as  In  this  case,  the  grantors  may  be 
Illiterate,  and  the  words  used  those  of  the 
draftsman,  they  may  well  serve,  when  taken 
in  connection  with  all  other  parts  of  the 
writing,  to  Indicate  the  meaning  and  purpose 
of  the  grantors  in  using  same.  The  use, 
therefore,  of  the  words,  "This  deed  Is  made," 
etc.,  in  the  limitation,  authorizes  the  conclu- 
sion that  the  word  "deed"  is  used  in  its 
plain  ordinary  sense  as  a  writing  executed 
and  delivered  by  which  real  estate  is  con- 
veyed. Lockridge  v.  McCommon,  90  Tex. 
238,  38  S.  W.  33.  If  it  meant  other  than  this, 
the  words  following  should  so  indicate.  They 
are,  "that  the  aforesaid  [grantors  named] 
shall  have  aU  controlling  power  of  the  above- 
described  premises  during  their  lifetime." 
In  tlie  absence  of  any  reservation,  implied  or 
expressed,  against  the  vesting  of  the  interest 
in  the  grantees  upon  the  execution  and  de- 
livery of  the  instrument,  the  words  last  quot- 
ed may  reasonably  be  held  to  preserve  in  the 
grantors  the  right  to  use  and  enjoy  the  prop- 
erty during  their  lives.  The  language  em- 
ployed does  not  admit  of  a  more  extended 
meaning.  The  closing  phrase  of  the  limita- 
tion provides  that  "at  their  [grantors']  death 
the  title  is  to  pass  to  the  parties  of  the  sec- 
ond part  [the  grantees]."  The  word  "title" 
may  be  used  synonymously  with  ownership 
or  the  right  to  possession,  dependent  upon 
the  context  Lord  Coke,  who  expounded  the 
law  with  lucidity  and  learning,  but  adminis- 
tered it,  especially  in  state  cases,  with  a 
spirit  of  tyranny  and  oppression  savoring  of 
the  Code  of  Draco,  said  that  "a  title  was 
that  means  whereby  the  owner  of  lands  hath 
the  right  to  the  possession  of  his  property." 
Coke  upon  Litt  346.  Down  the  long  Une  of 
later  Judicial  rulings  we  find  like  precedents 
authorizing  the  use  of  the  word  to  indicate 
the  right  to  possession  (Chapman  v.  Dougher- 
ty, 87  Mo.  loc.  cit  620,  50  Am.  Rep.  409; 
Dunsler  v.  Kelly.  110  N,  X.  658,  18  N.  E.  301 ; 
Campfleld  v.  Johnson,  21  N.  J.  Law,  83)  or 
an  interest  which  is  the  evidence  of  a  right 
(Pratt  V.  Fountain,  73  Ga.  261).  Under  these 
authorities,  and  Impelled  by  reason,  when  all 
of  the  instrument  is  construed  together,  we 
are  constrained  to  hold  that  the  word  "title," 
as  employed  in  the  limitation,  means  the 
right  to  possession ;  any  other  construction 
would  render  the  word  meanbagless,  because, 
the  ownership  having  become  vested  in  the 
grantees  upon  the  execution  and  delivery  of 
the  instrument  to  them,  the  only  purpose  of 
the  words  of  limitation  was  to  fix  the  time 
when  their  right  to  the  possession  of  the 
property  would  begin.  Thus  construed,  the 
words  of  limitation  are  in  harmony  with  the 
remainder  of  the  instrument,  and  indicate 
the  Intention  of  the  grantors  to  create  a  pres- 


ent interest  or  estate  in  the  grantees,  but  to 
defer  the  enjoyment  of  same  by  the  latter 
until  the  death  of  the  grantors.  This  con- 
struction does  not  militate  against,  but  ac- 
cords In  principle  with,  the  rulings  of  this 
court  upon  this  subject  (Sims  v.  Brown,  252 
Mo.  68,  158  S.  W.  624;  O'Day  v.  Meadows, 
194  Mo.  loc.  clt.  615,  92  S.  W.  637,  112  Am. 
St.  Rep.  542;  Dozler  v.  Toalson,  180  Mo. 
546,  79  S.  W.  420,  103  Am.  St  Rep.  686; 
Christ  V.  Kuehne,  172  Mo.  118,  72  S.  W.  637) 
to  the  effect  that  in  determining  whether  an 
Instrument  is  a  deed  or  a  will  the  distinc- 
tion should  be  preserved  that  in  the  former 
the  grantor  irrevocably  passes  the  title  at 
the  time  of  the  execution  and  delivery  of  the 
instrument  while  in  the  latter  the  title  is 
reserved  in  the  maker,  and  the  instrument 
may  be  revoked  at  his  will,  and  becomes  op- 
erative only  upon  his  death.  Other  cases 
announce  the  same  general  rule,  bat  dissimi- 
larity in  the  tacts  and  in  the  language  em- 
ployed from  that  in  the  instant  case  author* 
Ized  the  court  to  hold  the  instruments  there 
under  review  testamentary  in  character. 
For  example:  In  Terry  v.  Glover,  235  Mo. 
545,  139  S.  W.  337,  the  instrument  provided 
that  it  was  not  to  take  effect  imtil  after  the 
death  of  the  grantor,  and  there  was  no  de- 
livery. The  same  provision  as  that  in  the 
Terry  C!ase  is  contained  in  Givens  v.  Ott  222 
Mo.  395,  121  S.  W.  23,  in  which  there  was 
likewise  no  delivery.  In  Aldridge  ▼.  Ald- 
rldge,  202  Mo.  665,  101  S.  W.  42,  the  lan- 
guage employed  was  held  to  constitute  a  gift, 
and  not  a  present  transfer  of  the  grantor's 
interest,  aad  hence  not  a  deed.  In  Oriffin  v. 
Mcintosh,  176  Mo.  392,  76  S.  W.  677.  there 
was  no  delivery,  and  It  was  held  that  the 
words  employed  indicated  that  the  instra- 
ment  was  not  to  become  operative  until  after 
the  death  of  the  grantors.  In  Murphy  v. 
Gabbert  166  Mo.  596,  66  S.  W.  536,  89  Am, 
St  Rep.  733,  the  instrument  expressly  re- 
cited that  the  deed  was  not  to  become  effec- 
tive to  transfer  the  interest  of  the  grantor 
until  her  death.  These  cases  are  readily  dis- 
tinguishable from  the  case  at  bar,  and  hence 
do  not  sustain  appellants'  contention. 
The  Judgment  of  the  trial  court  is  affirmed. 

BROWN,  J.,  concurs.    FARIS,  P.  J.,  dubl- 

tante. 


STATE  V.  COSTIULLO.    (No.  18705.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  25, 1916.) 

Labcent  <3»65 — Labcert  from  the  Pkrsoit— 

Sufficiency  or  Evidence. 

In  a  prosecution  for  larceny  from  the  per- 
son, evidence  held  insufficient  to  sustain  a  con- 
viction. 

[EJd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {$  152,  164, 166. 167-169;  Dec.  Dig. 
<S=>50.] 

Appeal  from  St  Louis  Circuit  Court ;  Thoa. 
O.  Hennlngs,  Judge 
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Walter  Costello  was  convicted  of  laiceny 
from  the  person,  and  he  appeals.  Beversed, 
and  defendant  discharged. 

Defendant  was  convicted  of  larcenr  from 
the  person,  and  sentenced  to  a  year  in  jail. 
He  has  appealed.  The  Indictment  charged 
tbat  he  and  three  others  stole  a  pocketbook 
and  $4  from  the  person  of  Chester  Seism. 
There  was  a  severance,  and  Costello  was 
tried  alone. 

About  midnight  of  April  20,  1913,  Seism 
and  Boscoe  Bradley  boarded  a  west-bound 
Olive  Street  car  at  Jefferson  avenue.  They 
were  both  street  car  conductors,  but  were 
not  then  on  duty.  Seism  wore  an  overcoat. 
Both  of  them  testified  tbat  there  were  only 
6  passengers  on  the  platform,  the  4  defend- 
ants and  a  man  named  Jacobs.  Bradley  tes- 
tified that  there  were  about  12  people  In  the 
car.  Seism  testified  that  the  car  was  well 
crowded.  Jacobs  testified  tbat  there  were 
10  or  12  people  on  the  platform.  Bradley  en- 
tered the  car  ahead  of  Seism.  He  testified, 
"^ey  hemmed  me  and  made  me  crowd  to 
get  in."  Seism  testified  that  when  he  got  on 
the  step  of  the  car  the  crowd  rushed  to  the 
front  like  they  wanted  to  get  off;  that  he 
rode  on  the  step  about  half  a  block,  then  step- 
ped on  the  platform.  He  further  testified 
as  follows: 

"Q.  Tell  the  jury  what  happened.  A.  I  start- 
ed to  get  through.  They  jammed  up  around 
me,  and  then  they  crowded  me  back.  When 
there  was  room  behind  to  get  through  next  to 
the  stand  where  the  box  is,  I  started  through 
there,  and  they  crowded  there  then  bo  you  could 
not  get  through  there.  They  left  mo  room  in 
the  back  end  of  them  to  get  through,  and  I 
started  around  there,  and  they  crowded  there  so 
I  couldn't  get  through.  That's  how  I  came  to 
notice  that  there  was  something  up.  I  looked 
np  in  their  faces  right  away.  They  opened  up, 
and  pretty  soon  they  got  off  the  car.  Q.  Where 
did  they  get  o£f?  A.  They  got  off  at  Twenty- 
Seventh  street." 

He  testified  that,  when  the  defendants  left 
the  car,  Jacobs  said,  "Have  you  your  pockets 
bookV  and  tbat  he  then  discovered  that  It 
was  gone.  Jacobs  testified  that  the  four  de- 
fendants were  crowded  at  the  entrance  to 
the  platform,  two  in  front  and  two  behind, 
and  tbat  tbey  seemed  to  try  to  hold  Seism 
and  Bradley  from  getting  on  the  car;  tliat 
one  of  the  two  latter  persons  said,  "I  worf 
der  wbat's  the  matter;"  and  that  he  (wit- 
ness) said,  "Better  see  If  you  have  your  pock- 
etbook.** On  cross-examination  he  stated  that 
the  conduct  of  the  persons  on  the  platform 
was  not  different  from  the  ordinary  occur- 
rences on  a  crowded  street  car.  Bradley 
found  that  be  also  had  lost  his  pocketbook. 
Bradley,  Seism,  and  Jacobs  got  off  of  the  car 
at  Twenty-Ninth  street  and  reported  the  mat- 
ter to  the  police,  giving  a  description  of  the 
defendants.  Shortly  thereafter  they  were 
called  to  the  station  and  identified  the  de- 
fendants as  the  persons  who  were  on  the  plat- 


form of  the  car  at  the  time  of  the  alleged  of- 
fense. 

The  defendant  asked  an  instruction  In  the 
nature  of  a  demurrer  to  the  state's  evidence, 
which  was  refused.  There  was  no  evidence 
for  the  defendant 

Tbos.  J.  Rowe,  Jr.,  of  St  Louis,  for  a]n>el- 
lant  John  T.  Barker,  Atty.  Gen.  (A  R.  Mc- 
Clanahan,  of  Kansas  City,  of  counsel),  for 
the  State. 

ROT,  C.  (after  stating  the  facts  as  above). 
There  Is  no  substantial  evidence  to  support 
the  conviction.  The  witness  Jacobs  testified 
that  there  were  10  or  12  persons  on  the  plat- 
form. It  was  crowded.  It  necessarily  fol- 
lowed that,  when  Seism  and  Bradley  went  up- 
on that  platform,  they  were  compelled  to 
crowd  to  get  in.  It  may  be  that  honest  people 
were  doing  the  crowding,  while  the  thief  was 
takiug  advantage  of  the  situation.  In  the 
minds  of  those  who  know  him  and  his  repu- 
tation (as  we  do  not),  there  may  be  a  strong 
suspicion  that  the  defendant  Is  the  guilty  one. 
It  was  said  in  State  v.  Ruckman,  253  Mo.  loc. 
cit  500,  161  S.  W.  705,  and  in  State  v.  Jonee, 
106  Mo.  302,  17  S.  W.  366: 

"Mere  suspicion,  however  strong,  will  not 
supply  the  place  of  evidence,  when  life  or  liberty 
is  at  stake.'' 

The  judgment  Is  reversed,  and  the  defend- 
ant discharged. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C.,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


STATE  V.  HEARNET.     (No.  18706.) 

(Snpreme  Goturt  of  Miaaonri,  Division  No.  2. 
May  25, 1915.) 

1.  HoltlCIDE    «=»342— EVIDENCl— OONVIOTION 

OF  Manslauohteb  in  Foitbth  DaaBEB. 
Under  Rev.  St.  1909,  i  6115,  providing  that 
no  judgment  shall  be  aflected  by  the  fact  that 
the  evidence  tends  to  show  accused  to  be  guilty 
of  a  higher  degree  of  the  offense  than  that  of 
which  he  is  convicted,  accused  cannot  com- 
plain of  a  conviction  of  manslaughter  in  the 
fourth  degree,  where  the  evidence  makes  out  a 
prima  facie  case  of  murder  in  the  second  degree, 
if  believed  by  the  Jury. 

[Ed.   Note. — Kor   other   cases,    see   Homicide, 
Cent  Dig.  i  722;    Dec.  Dig.  <S=»342.1 

2.  HpMICrDE   €=>255— MAW8I.AUGHTIB   IK  THB 
FOUBTH     DEQREB— EVIDENCB— SumOlENOT. 

Where  a  witness  testified  that  accused 
struck  decedent  with  an  ax  as  decedent  lay  on 
the  floor  of  a  stable,  and  there  was  evidence 
tbat  decedent  died  as  a  result  of  a  crushed  skull, 
due  to  a  blow  from  a  blunt  instrument,  there  was 
evidence  creating  a  presumption  of  murder  in 
the  second  degree,  justifying  a  conviction  for 
second  degree  murder,  and  sufficient  to  justify 
a  conviction  for  manslaughter  in  the  fourth  de- 
gree. 

lEd.   Note. — ^Por   other  cases,    see  Homicide, 
Cent  Dig.  §i  539-541;   Dec.  Dig.  <8=255.) 
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3.  HOUICIDX  4=9904  —  ACCIDENTAI.  AND  Ilf- 
VOLUNTABT  HOMICIDB— EVIDENCE— INBTBUO- 
TI0N8. 

Where  an  eyewitness  testified  that  accused 
struck  decedent  with  an  ax,  killing  him,  and 
accused  admitted  that  he  struck  decedent  with 
the  ax,  causing  death,  and  stated  that  he  and 
decedent  scuffled  for  possession  of  the  ax,  and 
that  accused  grabbed  the  ax  and  hit  decedent  on 
the  head  with  it  in  the  scuffle,  instructions  sub- 
mitting the  issues  of  accidental  and  involuntary 
homicide  were  proi)€rly  refused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  636;   Dec.  Dig.  <8=>304.] 

4.  Homicide  4=3309  —  Manslauohteb  m 
FotTBTH  Degree— Instructions. 

An  instruction  that  manslaughter  in  the 
fourth  degree  is  the  kUling  of  a  human  being 
without  malice  and  in  the  heat  of  passion,  and 
that  if  accused  intentionally  struck  decedent 
with  an  ax,  killing  him,  while  under  the  influ- 
ence of  passion  suddenly  aroused  by  being  at- 
tacked by  decedent,  he  may  be  convicted  of  man- 
slanfhter  in  the  lourth  degree,  that  it  is  the 
passion  resultinf  from  such  provocation  and 
not  the  provocation  which  reduces  the  grade  of 
the  offense  to  manslaughter,  and  that  if  such 
provocation  was  given  the  jury  will  determine 
whether  it  produced  the  passion  necessary  to 
reduce  the  grade  of  the  offense  to  manslaugh- 
ter, and  if  such  a  passion  was  produced  thereby, 
and  in  the  heat  thereof  accused  killed  decedent, 
he  may  be  convicted  of  manslaughter  in  the 
fourth  degree,  unless  he  can  be  acquitted  on  the 
ground  of  self-defense,  sufficiently  submits  the 
issue  of  manslaughter  in  the  fourth  degree,  un- 
der Rev.  St  1909,  §  446S,  defining  manslaugh- 
ter in  the  fourth  degree,  though  the  general  def- 
inition is,  standing  alone,  incorrect. 

(Ed.  Note. — For  other  casps,  see  Homicide, 
Cent.  Dig.  §f  649,  650,  652-655;  Dec.  Dig.  «=» 
309.] 

Appeal  from  St.  Lonls  Circuit  Court,  Wil- 
liam T.  Jones,  Judge. 

John  Hearney  was  convicted  of  manslaugh- 
ter In  the  fourth  degree,  and  he  appeals.  Af- 
firmed. 

Defendant,  prosecuted  in  the  circuit  court 
of  the  city  of  St  Louis  upon  an  Indictment 
for  murder  In  the  second  degree,  for  that,  as 
It  was  alleged,  he  had  killed  one  Jamee  Bag- 
got,  was  convicted  of  manslaughter  in  the 
fourth  degree,  and  hla  punishment  fixed  by 
the  jury  at  Imprisonment  in  the  penlt«itlai7 
for  a  term  of  two  years.  From  this  convic- 
tion, after  the  usual  procedure,  be  has  ap- 
pealed. 

Defendant,  at  the  time  of  the  homicide, 
was  employed  about  the  livery  stable  of  one 
McMahcm.  Deceased  was  a  negro,  who  had 
been  himself  employed  at  this  stable  at  odd 
times  In  some  capacity,  and  inferably  was 
still  working  there  at  the  time  he  was  killed. 
The  proof  is  meager  as  to  the  immediate 
facts  of  the  homicide.  The  chief  witness  for 
the  state,  and  the  only  alleged  eyewitnees,  ex- 
cept defendant  himself,  is  a  10  year  old  boy 
by  the  name  of  Rol)ert  Wick.  This  boy  re- 
sided very  near  the  McMahon  stable.  On  the 
afternoon  of  December  8,  1913,  the  boy  Wick 
says  that  while  walking  along  the  sidewalk 
which  leads  by  the  McMahon  stable  door, 
and  just  as  he  got  opposite  the  open  door, 
and  while  standing  some  15  feet  away  from 


defendant  and  deceased,  who  was  lying  upon 
the  stable  floor,  he  saw  defendant  strike  de- 
ceased one  blow  on  the  head  with  an  ax. 
Thereupon  the  boy  Wick  ran  home  and  ap- 
parently told  his  older  sister  what  be  had 
seen.  This  sister  stepped  Into  the  yard  of 
her  residence  and  observed  the  body  of  a  man 
lying  inert  upon  the  stable  floor.  Shortly 
thereafter  the  occupants  of  the  stable,  who 
are  shown  to  have  been  one  George  McGinnis 
and  defendant,  closed  the  stable  door,  thus 
shutting  oft  from  the  witness  any  further 
view.  Subsequently  and  shortly  thereafter 
the  ambulance  came  and  took  the  body  of  the 
dead  man  away.  The  proof  abundantly 
shows  that  deceased  had  been  killed  by  a 
blow  from  some  blunt  instrument,  which 
struck  him  on  the  head  back  of  the  left  ear 
and  shattered  his  skull,  so  that  fragments  of 
bone  were  driven  into  the  brain  and  the  brain 
substance  exuded.  There  was  also  found  a 
frontal  wound  above  the  left  eye,  extending 
to  the  skull,  which  thereunder  bore  evidence 
of  a  simple  fracture. 

At  first  defendant's  story  was  that  deceas- 
ed had  been  kicked  by  a  mule  while  defend- 
ant was  absent,  and  that  the  first  he  (defend- 
ant) saw  of  deceased  was  when  defendant 
and  said  McGinnis  had  returned  from  anoth- 
er barn  and  found  the  negro  lying  there  dead. 
Subsequently,  however,  and  immediately  aft- 
er he  was  arrested,  defendant  said  to  Police 
Sergeant  Moran  that  he  had  killed  deceased 
by  striking  him  with  an  ax;  tliat  lie  did  not 
know  how  many  times  He  had  struck  him,  but 
that  be  was  excited  and  struck  him  as  many 
times  as  he  could;  and  that  he  did  so  be- 
cause deceased  wanted  him  to  drink  whisky 
with  him,  and  upon  his  refusal  called  him  a 
vile  name  and  struck  at  him  with  an  ax.  We 
shall  have  occasion  to  advert  further  and 
more  at  length  to  the  testimony  of  defendant 
when  we  come  to  discuss  in  our  opinion  the 
points  now  made  by  him.  Likewise  other 
matters  pertinent  to  the  questions  arising 
will  be  found  set  out  In  our  opinion  in  con- 
nection with  the  points  we  have  found  it 
necessary  to  deal  with. 

Tbos.  J.  Rowe,  Jr.,  and  Henry  Rowe,  both 
of  St  Liouls,  for  appell^t  John  T.  Bar- 
ker, Atty.  Gen.,  and  Stephen  K.  Owen,  of  St. 
Joseph,  for  the  State. 

FARIS,  P.  J.  (after  sUting  the  facts  as 
above).  The  defendant  urges  four  reasons 
for  a  reversal.  These  reasons  are  so  similar 
that  we  might  almost  dispose  of  them  all  to- 
gether. They  are,  to  wit:  (1)  That  the  evi- 
dence is  not  sufficient  to  sustain  a  convic- 
tion for  manslaughter  In  the  fourth  degree; 
(2)  that  the  court  should  have  instructed 
upon  accidental  homicide;  (3)  that  instruc- 
tion 4  is  erroneous,  in  that  It  does  not  re- 
quire the  Jury  to  find  that  the  killing  was 
intentional;  and  (4)  that  the  court  should 
have  Instructed  on  Involuntary  manslaugh- 
ter. 
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[1,  t]  I.  The  least  tbat  may  be  said  of  tbe 
evidence  for  tbe  state  Is  tbat  It  made  out 
a  prima  fade  case  of  murder  in  tbe  second 
degiee,  If  the  jury  bad  seen  fit  to  belleTe  it. 
That  they  "tempered  justice  with  mercy," 
and  saw  fit  to  credit  only  so  much  of  tbe 
state's  evidence  as  caused  them  to  And  for 
manslaughter  in  tbe  fourth  degree,  cannot 
arall  defendant.  If  it  was  error,  it  saved 
him  at  least  eight  years'  imprisonment,  and 
he  may  not  be  heard  to  complain  of  error 
committed  In  his  favor.  Section  5116,  B. 
S.  1909;  State  v.  Frazier,  137  Mo.  317,  38 
S.  W.  913 ;  State  v.  Todd,  194  Mo.  377,  92 
S.  W.  674.  The  testimony  of  tbe  litUe  Wick 
boy  showed  that  defendant  struck  deceased 
with  an  ax  as  he  lay  on  the  stable  floor. 
Other  proof  showed  that  deceased  died  as  a 
result  of  a  crushed  skull,  due  to  a  blow  from 
a  blnnt  instrument.  This  proof,  naught  else 
appearing,  created  a  presumption  of.  mur- 
der in  tbe  second  degree.  State  v.  Tabor,  95 
Mo.  505,  8  8.  W.  744.  Since,  therefore,  the 
tesUmony  was  safflclent  to  justify  a  verdict 
for  second  degree  murder,  it  was  a  fortiori 
sufficient  to  justify  a  conviction  for  man- 
slaughter In  the  fourth  degree. 

(J]  U.  Tbe  two  assignments  of  error  hav- 
ing for  their  bases  the  alleged  failure  of  tbe 
court  to  instruct  upon  the  theory  of  an  ac- 
cidental killing  and  for  involuntary  man- 
slanghter  may  be  considered  together.  We 
haTe  seen  that,  if  any  foundation  whatever 
exists  for  tbe  giving  of  an  instruction  for  any 
otrense  leas  than  for  second  degree  murder.  It 
most  be  fbund  in  tbe  testimony  given  by  de- 
fendant himself,  for  only  be  and  the  boy 
Wide  undertook  to  detail  bow  the  killing  oo- 
corred.  It  is  true  tbat  some  parts  of  the 
testimony  of  defendant  may.  If  taken  out  of 
its  context  and  if  it  stood  alone,  show  by 
Inference  lamely  that  while  defendant  and 
deceased  were  scuffling  over  the  ax  tbe  fatal 
blow  was  struck.  Def«idant  does  not  say  it 
was  by  accident,  but  a  person  of  strong  im- 
aghiation  might  Infer  an  accidental  striking. 
For  be  says : 

"He  [deceased]  had  the  ax  like  this  [indicat- 
ing], and  he  hit  me  on  tbe  shoulder,  and  I  grab- 
bed the  ax  and  hit  him  on  tbe  bead  with  it  in 
tbe  scuffle,  and  he  fell  alongside  tbe  oats  box. 
1  only  struck  bim  once :  tbat  was  in  the  scuf- 
fle.   We  were  scnffling  for  the  az." 

This  theory  of  accident  Is  utterly  dissipat- 
ed, however,  and  an  Intentional  striking 
sbown  by  defendant,  when  be  was  cross-ex- 
amined.   He  was  asked : 

"Q.  Did  he  have  bold  of  tbe  az  at  tbe  time 
yon  struck  him  on  the  head?  A.  Ko,  how  could 
be?  I  bad  succeeded  in  getting  the  ax  away 
from  him  when  I  struck  him ;  be  did  not  have 
bold  of  it  at  that  time.  *  *  *  As  he  let  loose 
hit  hand  I  struck  at  bim.  He  was  standinj;  in 
front  of  me,  and  I  took  the  ax  away  from  him." 

Again  he  says: 

"1  was  trying  to  defend  myself  when  I  hit 
Um  with  tbe  ax ;  to  defend  myself  by  taking 
tbe  ax  away  from  him.  Well,  yes ;  I  had  got- 
ten the  ax  from  him." 


Being  asked  point-blank  to  tell  tbe  Jury 
why  he  struck  deceased  after  "he  got  the 
ax  from  him,"  he  answered: 

"On  account  of  his  calling  me  a  white  son  of 
a  bitch.  Naturally  tbat  is  an  awful  name  to 
call  any  white  man,  or  any  other  man." 

These  excerpts  from  the  testimony  of  the 
defendant  ought  without  further  discussion 
to  answer  the  contentions  of  his  learned 
counsel  that  instructions  ought  to  have  been 
given  for  accidental  homicide  and  involun- 
tary homicide.  It  is  clear  that  defendant 
had  the  ax  in  his  own  hands,  and,  so  having 
it,  struck  and  killed  deceased.  There  cam 
be,  then,  no  element  of  either  accident  or  in- 
voluntary manslaughter  in  tbe  case.  He 
struck  him  with  a  deadly  weapon  in  a  vital 
spot,  and  death  lesulted.  Tbe  only  serious 
thought  tbat  occurs  to  us,  and  arising  from 
the  proof,  is  whether  there  was  anything  in 
the  case  except  either  second  degree  murder 
or  absolute  self-defense.  But  this  is,  of 
course,  upon  tbe  facts  here  merely  academic. 
Besides,  tbe  defendant  himself  shakes  this 
theory  when  be  frankly  says  he  struck  de- 
ceased with  tbe  ax  because  deceased  had  ap- 
plied to  bim  a  vUe  and  opprobrious  epithet 
State  V.  Hanson,  231  Mo.  loc.  cit.  27,  132  S. 
W.  245;  State  v.  Strong,  153  Mo.  loc.  dt 
655,  65  S.  W.  78;  State  T.  Nelson,  118  Mo. 
126,  23  S.  W.  108a  Conceding,  if  tbe  whole 
or  any  consistent  part  of  defendant's  testi- 
mony bad  shown  accidental  or  an  Involun- 
tary striking,  tbat  he  would  have  been  en- 
titled to  an  instruction  on  these  theories 
(State  V.  Weinhardt,  253  Mo.  629,  161  S.  W. 
1151),  we  are  yet  compelled  to  disallow  this 
contention  in  tbe  light  of  his  own  evidence. 

[4]  III.  Defendant  next  insists  that  in- 
struction 4  does  not  require  the  jury  to  find 
that  defendant  intentionally  killed  deceased. 
Hits  Instruction  is  as  follows: 

"Manslaughter  In  the  fourth  degree  Is  die  kUl" 
ing  of  a  human  being  without  malice  and  in  tba 
heat  of  passion.  If,  from  the  evidence  under 
these  instructions,  you  find  and  believe  tbat, 
at  the  dty  of  St.  Louis  and  state  of  Missouri, 
on  or  about  the  8th  dajr  of  December,  A.  D. 
1913,  or  at  any  time  within  three  years  next  be- 
fore the  finding  of  the  indictment  herein,  the 
defendant  intentionally  struck  and  beat  with  an 
ax  said  James  Uaggot,  and  thereby  inflicted  up- 
on him  a  mortal  wound,  whereof,  on  or  about 
the  8th  day  of  December,  1913,  in  said  dty  of 
St.  Louis,  he  died,  and  at  the  time  of  such 
striking,  beating,  and  wounding  said  James 
Baggot,  the  defendant,  John  Heamey,  was  so 
far  under  the  influence  of  passion  suddenly 
aroused  by  being  attacked  by  said  James  Baggot 
and  being  struck  by  him  with  said  ax,  as  to  make 
bim  incapable  of  thinking  coolly  of  the  natural 
consequences  of  his  act,  then  yon  should  convict 
the  defendant  of  manslaughter  in  the  fourth  de- 
gree. In  this  connection  you  are  instructed  that 
it  is  the  passion  resulting  from  the  provocation 
above  named,  and  not  the  provocation  itself, 
which  reduces  tbe  grade  of  the  offense  from 
murder  to  manslaughter.  Therefore,  though 
you  may  believe  from  tbe  evidence  that  there 
was  the  necessary  provocation,  as  herein  defin- 
ed, to  produce  a  passion  such  as  is  above  de- 
scribed, still,  if  such  provocation  did  not  pro- 
duce such  passion,  or,  having  produced  such 
passion  in  the  defendant  there  was  suffldent 
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time  for  the  blood  of  the  defendant  to  cool  be- 
fore the  striking  and  beating  was  done,  then 
the  offense  is  not  manslaugnter.  Whether  a 
provocation  such  as  has  been  above  described 
was  or  was  not  given  to  the  defendant  by  the 
deceased  yon  must  determine  from  all  facta  in 
evidence.  If  you  find  from  the  evidence  that 
such  provocation  was  given,  then  you  will  de- 
termine under  the  testimony  whether  such  prov- 
ocation produced  the  passion  necessary  to  re- 
duce the  grade  of  the  offense  from  murder  to 
manslaughter ;  and  if  you  find  that  such  provo- 
cation was  given,  and  such  a  passion  was  pro- 
duced thereby,  and  that  in  the  heat  of  such  pas- 
sion the  striking  and  beating  was  done  by  de- 
fendant, then  you  should  convict  the  defendant 
of  manslanghter  in  the  fourth  degree,  unless  you 
acquit  him  on  the  ground  of  self-defense,  as 
set  out  in  another  instruction  given  you.  If 
you  convict  the  defendant  of  manslaughter  in 
the  fourth  degree,  you  will  assess  his  punish- 
ment at  imprisonment  in  the  penitentiary  for 
a  term  of  two  years,  or  by,  imprisonment  in  the 
city  jail  for  not  less  than  six  months  nor  more 
than  one  year,  or  by  a  fine  of  not  less  than 
^00,  or  by  both  a  fine  of  not  less  than  $100  and 
imprisonment  in  the  city  jail  not  less  than  three 
months." 

Pretermitting  comment  npon  the  consisten- 
cy of  a  contention  that  it  was  error  not  to  In- 
struct on  "involuntary  manslaughter,"  and 
likewise  error  to  give  an  instruction  which 
did  not  "require  the  jury  to  find  that  defend- 
ant intentionally  killed  deceased,"  we  think 
that  even  a  casual  reading  of  the  above  In- 
struction will  show  that  the  criticism  made  is 
not  well  taken.  The  instruction  quoted,  while 
it  fails  to  literally  follow  the  approved  forms, 
is  yet,  we  think,  sufficient  upon  that  sort  or 
phase  of  manslaughter  which  takes  its  color 
and  elements  from  manslaughter  as  at  com- 
mon law.  Section  4468,  R.  S.  1909.  We  have 
seen  that  the  other  phase  of  manslaughter, 
which  arises  from  an  unintentional  killing 
(section  4467,  R.  S.  1009),  Is  not  found  in  the 
case. 

The  first  sentence  of  this  Instruction,  as  a 
yetieral  definition  of  both  phases  of  man- 
slaughter in  the  fourth  degree,  was  measura- 
bly correct  But,  standing  alone,  segregated 
from  its  context,  It  was  an  incorrect  defini- 
tion of  the  phase  of  manslaughter  connoted 
in  section  4468,  supra,  and  which  is  present- 
ed by  the  concrete  facts  in  the  instant  case, 
since  it  omitted  the  word  "luteutionar'  be- 
fore the  word  "killing."  However,  It  was  col- 
orless, and  In  view  of  the  subsequent  correct 
statement  of  the  law,  as  applied  to  the  con- 
crete facta  in  this  case,  we  cannot  see  bow 
the  jury  was  misled  by  the  mere  general  ab- 
stract definition  of  manslaughter  in  the 
fourth  degree  set  forth  in  the  initial  sentence 
of  the  instruction  quoted.  Conversely,  a  gen- 
eral abstract  definition  of  manslaughter  In 
this  degree  which  undertook  to  define  in  one 
sentence  the  crimes  denounced  by  both  sec- 
tions 4467  and  4468,  would,  It  will  be  instant- 
ly seen,  be  incorrect  if  It  bad  contained  the 
word  "intentional."  This  for  the  reason  that 
section  4467  denounces  an  involuntary — ^1.  e,, 
unintentional — killing,  while  section  4468  de- 


nounces, ordinarily,  only  those  homicides 
which  are  intentional. 

We  pass  by  the  inevitable  reflection  tbat 
there  is  much  of  Inconsistency  to  be  observed 
in  the  gravity  of  the  offenses  denotmced  and 
in  the  seriousness  of  the  punishments  pre- 
scribed by  the  several  statutes  defining  man- 
slaughter in  the  various  degrees.  Upon  the 
phase  of  manslaughter  which  the  jury  must 
have  found  from  the  CTldenoe  to  be  in  the 
case,  the  Instruction  as  a  whole  is  well 
enough  as  to  substance  (State  t.  Sebastian, 
216  Mo.  58, 114  S.  W.  522;  State  v.  Reed,  154 
Mo.  122,  58  S.  W.  278),  though  it  is  lacking 
In  terseness,  and  not  commendable  for  form. 

We  disallow  this  contention,  and  It  fol- 
lows that  the  case  must  be  afiirmed.  All  con- 
cur. 


STATE  V.  VENABLE.    (No.  18693.) 

(Supreme  Court  of  Missouri,  DiTision  No.  2. 
May  25.  1915.) 

1.  HouiciDK  ®=9388— Habuusbs  EIbbob— Ad- 

MSSION  OF  EVIDERCK. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  defendant  admitted  the  shooting,  the 
admission  of  the  empty  shells  found  at  tiie  place 
of  the  shooting  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  70&-713;   Dec.  Dig.  «=»338.] 

2.  HouiciDK  ®=>141 — Assault  with  Intent 

— SUFFICIENCT    OF    INFORMATION. 

An  information  for  assault  with  intent  to 
kill,  alleging  that  defendant  feloniously  and  of 
his  malice  aforethought  did  make  an  assault  and 
feloniously  and  of  malice  aforethought  a  certain 
dangerous  and  deadly  weapon,  to  wit,  a  shot- 
gun, shot  and  wounded  the  named  person  with 
malice  aforethought  to  kill,  was  not  obpection- 
able  because  not  containing  the  word  "with"  be- 
fore the  words  "a  certain  deadly  and  dangerous 
weapon,"  since  the  form  and  idiom  used  in  the 
informatiOD  did  not  call  for  the  word  "with." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Sf  237-249;   Dec.  Dig.  «=>141.1 

3.  Homicide  $=>141— -Assault  with  iHTEirx^— 
Sufficiency  of  Information — ^Intent. 

An  information  for  assault  with  intent  to 
kill,  alleging  that  defendant  with  a  shotgun 
shot  and  wounded  a  pereon  named  "with  intent 
to  kill,"  was  not  objectionable  on  the  ground 
that  the  phrase  "witii  intent  to  kill"  modified 
only  the  allegation  of  wounding,  as  the  informa- 
tion plainly  charged  that  the  assault,  the  shoot- 
ing, and  the  wounding  were  all  done  with  Intent 
to  kill 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  237-249;   Dec.  Dig.  <8=>141.] 

4.  Homicide   <8=»87— Assault   with   Intent 
TO  Kill — "Malice  Afobbthouqht" — "Pbe- 

MEDITATION." 

The  term  "malice  aforethoa^ht"  means  mal- 
ice with  "premeditation,"  that  is,  that  the  un- 
lawful act  intentionally  done  was  determined 
upon  before  it  was  executed;  that  the  act  was 
done  with  malice  and  premeditation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  113;    Deo.  Dig.  <8=>87. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice  Aforethought; 
Premeditation.] 
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6.  HOiaCIDB   ^3»269— ASSATTUS    WITH   IlTTBNT 
TO  KlLI^QUESTIOIT   FOB   JUKT— INTENT. 

In  a  trial  for  assault  with  intent  to  kill  bj 
shooting  a  named  person  with  a  deadly  weapon, 
to  wit,  a  shotgun  loaded  with  powder  and  ball, 
the  intent  was  a  question  for  the  jury,  and  an 
instruction  that,  if  the  weapon  was  such  and 
so  used  as  probably  to  produce  death,  the  infer- 
ence is  that  death  was  intended,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  663;    Dec.  Dig.  ®=»269.] 

Appeal  trom  Circuit  Ciourt,  Ripley  Coun- 
ty;  J.  P.  Foard,  Jndge. 

Richard  Venable  was  convicted  of  assault 
with  intent  to  kill,  and  he  appeals.  Reversed 
and  remanded. 

Convicted  of  an  assault  with  Intent  to  kill 
and  sentenced  to  two  years  in  the  peniten- 
tiary, the  defendant  has  appealed. 

The  body  of  the  Information  Is  as  follows: 

"Now  at  this  time  comes  Charles  L.  Ferguson, 
prosecuting  attorney,  within  and  for  the  coun- 
ty of  Ripley  and  state  of  Missouri,  and  under 
his  oath  of  office  and  upon  his  information  and 
belief,  informs  the  court  that  one,  Richard  Ven- 
able, of  the  county  aforesaid,  at  and  in  the 
county  of  Ripley  and  state  of  Missouri  afore- 
said, on  or  about  the  twenty-third  day  of  De- 
cember, A.  D.  1818,  in  and  upon  the  body  of 
one,  W.  H.  Henderson,  then  and  there  being, 
feloniously,  on  purpose,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  the  said 
Bichard  Venable  then  and  there  f^niously  and 
on  purpose,  and  of  his  malice  aforethought  a 
certain  dangerous  and  deadly  weapon,  to  wit,  a 
shotgun,  then  and  there  loaded  with  gunpowder 
and  leaden  balls,  which  be,  the  said  Richard 
Venable,  in  both  his  hands  then  and  there  had 
and  held,  at  and  upon  and  against  him  the 
■aid  W.  H.  Henderson  then  and  there  will- 
fully, feloniously  on  purpose,  and  of  bis  malice 
aforethought  did  shoot  off  and  discharge,  and 
with  the  shotgun  aforesaid  and  the  gunpowder 
and  leaden  balls  aforesaid  then  and  there  and 
thereby  giving  to  the  said  W.  H.  Henderson  in 
and  upon  the  left  side  of  the  head  and  face  of 
him,  the  said  W.  H.  Henderson,  one  wound, 
with  intent  the  said  W.  H.  Henderson  felonious- 
ly on  purpose  and  of  his  malice  aforethourttto 
kill  and  murder,  against  the  peace  and  dignity 
of  the  state  of  Missouri." 

On  December  23,  1918,  W.  H.  Henderson 
was  clearing  In  his  "new  ground,"  when  the 
defendant,  accompanied  by  his  Uttle  boy, 
came  to  where  he  was  at  work.  Defendant 
had  a  gun  loaded  with  BB  shot  At  the  trial 
he  testified  he  was  hunting  for  turkeys. 
Henderson  was  at  work  with  a  mattock. 
After  greeting  each  other,  defendant  asked 
Henderson  whether  he  had  said  that  defend- 
ant's wife  was  a  liar.  Henderson  denied 
having  made  such  a  statement  He  testiSed 
at  the  trial  that  defendant  attempted  to 
shoot  him,  and  that  he  struck  at  the  gun  to 
prevent  being  shot.  The  defendant  testified 
that  H^iderson  attacked  and  struck  at  him 
with  the  mattock  and  that  he  shot  Hender- 
son to  avoid  being  hit  by  the  mattock.  Two 
shots  were  fired.  One  shot  glanced  along 
the  face  from  front  to  the  neck  barely  miss- 
ing the  Jugular  vein,  and  Inflicting  a  wound 
trom  which  Henderson  was  disabled  about 
seven  weeks.  The  other  shot  did  not  take 
effect.    Henderson  ran  to  his  home  from  the 


place  of  the  shooting.  Defendant  disappear- 
ed until  the  following  March,  when  he  sur- 
rendered to  the  sheriS. 

Defendant  testified  that  he  threw  the 
sheUs  from  his  gun  at  the  place  of  shooting. 
A  witness  testified  that  he  picked  up  two 
shells  at  the  place  where  he  found  the  mat- 
tock, Henderson's  bat,  and  the  beginning  of 
the  bloody  trail.  Those  two  shelLs  were  put 
in  evidence  over  defendant's  objection  that 
it  had  not  been  shown  that  they  were  the 
shells  used  by  defendant. 

Defendant  asked  an  instruction  that  the 
defendant  could  not  be  convicted  of  any- 
thing more  than  a  common  assault  which 
was  refused. 

Among  the  Instructions  given  were  the  fol- 
lowing: 

"No.  2.  The  court  instructs  the  jury  tliat  the 
words  'on  purpose'  and  'of  his  malice  afore- 
thought' mean  the  intentional  doing  of  a  wrong- 
ful act  without  just  cause  or  excuse. 

"No.  3.  The  court  instructs  the  jury  that  all 
persons  are  presumed  to  intend  the  natural  and 
probable  consequences  of  their  own  acts,  l^ere- 
fore,  if  the  weapon  be  such  and  so  used  as  prob- 
ably to  produce  death,  the  rofeteaot  is  that 
death  was  intended." 

George  D.  Sloan,  of  Doniphan,  and  Shep- 
perd,  Green  &  Sheppard,  of  Poplar  BlufC, 
for  appellant  John  T.  Barker,  Atty.  Gen. 
(Shrader  P.  Howell,  of  Jefferson  City,  of 
counsel),  for  the  State. 

ROT,  C.  (after  stating  the  facts  as  above). 
[I]  I.  The  shooting  of  Henderson  by  defend- 
ant was  admitted.  Such  being  the  fact  the 
admission  of  the  empty  shells  In  evidence  was 
of  no  consequence. 

[J]  II.  Objection  is  made  to  the  informa- 
tion because  it  does  not  contain  the  word 
"with"  before  the  words  "a  certain  deadly 
and  dangerous  weapon."  The  form  and  "idi- 
om" used  In  the  information  does  not  call 
for  the  word  "with."  That  subject  was  fuUy 
discussed  In  State  v.  Wilson,  172  Mo.  loc.  dt 
429,  72  S.  W.  696,  and  needs  no  further  dis- 
cussion here. 

[3]  III.  It  is  contended  that  the  informa- 
tion does  not  allege  that  the  assault  was 
made  with  the  Intent  to  kill,  and  that  the 
phrase  "with  intent  to  kill"  modifies  only  the 
allegation  of  wounding.  We  do  not  agree  to 
that  proposition.  The  plain  meaning  of  the 
information  is  that  the  assault,  the  shooting 
off  of  the  gun,  and  the  wounding  were  all 
done  with  Intent  to  kilL 

[4]  IV.  Instruction  2  Is  erroneous. 

"Malice  aforethought  means  malice  with  pre- 
meditation; that  is,  that  the  unlawful  act  inten- 
tionally dune  was  determined  upon  before  it  was 
executed."  State  v.  Tettaton,  150  Mo.  loc.  cit. 
365,  60  S.  W.  746.  "Malice  aforethought  means 
that  the  act  was  done  with  malice  and  premedi- 
tation."   State  V.  Thomas,  78  Mo.  loc.  cit  339. 

[6]  V.  In  OUT  opinion  the  third  instruction 
carries  too  far  the  doctrine  of  the  presump- 
tion arising  from  the  Intentional  use  of  a 
deadly  weapon.    State  v.  Stewart,  29  Mo.  419, 
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was  on  an  Indictment  for  felonious  assault 
witli  intent  to  kilL  A  similar  instruction  was 
given.  Ttie  court  said  that  the  Intent  was  a 
question  for  the  Jury,  and  that  the  law  raises 
no  presumption  about  it  State  t.  Stubble- 
field,  239  Mo.  626,  144  S.  W.  404,  Is  to  the 
same  effect. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

WILLIAMS,  O.,  concnra 

PER  CURIAM.  The  foregoing  opinion  of 
EOT,  C,  is  adopted  as  the  opinion  of  the 
Court    All  concur;  PARIS,  P.  3.,  in  result 


STATE  V.  BICKEL.     (No.  18703.) 

(Supreme  Court  of  Missouri,  DiTiaion  No.  2. 
May  25,  1915.) 

1.  Cbiuinal  Law  <8=3535— Evidence  —  CoN- 
TESSioNs — Sufficiency  of  Corbobobation. 

Full  proof  of  the  corpus  delicti  independ- 
ent of  an  extra  judicial  confession  by  accused 
is  not  required,  and,  if  there  is  evidence  of  cor- 
roborating circumstances  which  tend  to  prove 
the  corpus  delicti,  and  which  correspond  with 
circumstances  related  in  the  confession,  both 
the  circumstances  and  the  confession  may  be 
considered  in  determining  whether  the  corpus 
delicti  is  sufficiently  proved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ont  Dig.  {§  1225,  1226;  Dec.  Dig.  «=> 
535.] 

2.  Obiminal  Law  «=a534— Evidencb  — Cow- 
FEssioNS — Sufficiency  of  Cobbobobation. 

On  a  trial  for  a  homicide  charged  to  have 
resulted  from  an  abortion,  evidence  as  to  wheth- 
er the  abortion  was  produced  by  a  criminal 
agency  held  to  corroborate  accused's  confes- 
sion sufficiently  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  1202-1205,  1222-1224;  Dec. 
Dig.  <S=>534.] 

3.  Cbimirai.  Law  «=»761— Homicide  <8=»65— 
HoinciDB  m  CouMissiON  of  Abobtion— 
Bleuentb— Pbegnanct. 

Where  an  attempted  abortion  resulted  in 
the  death  of  the  woman,  the  homicide  was  com- 
plete whether  she  was  pregnant  or  not,  it  only 
being  where  the  death  of  a  quick  child  is  charg- 
ed that  pregnancy  is  material;  and  hence  an 
instruction  assuming  as  a  fact  that  the  woman 
was  pregnant  was  not  erroneous,  especially 
where  the  evidence  of  pregnancy  was  strong  and 
uncontradicted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1731.  1738,  1754-1764,  1771, 
1853;  Dec  Dig.  <8=>76l;  Homicide,  Cent  Dig. 
!  89;    Dec.  Dig.  <8=»C5.] 

4.  Homicide   ®=>340— HABMLEsa    Ebbob— In- 

8TBUCTI0N8. 

On  a  trial  for  homicide  charged  to  have 
resulted  from  an  abortion,  an  instruction  by- 
pothesiizing  accused's  intent  to  procure,  produce, 
and  promote  a  miscarriage  did  not  prejudice 
accused's  rights,  though  the  statute  does  not 
use  the  word  "procure,"  as  it  was  used  in  the 
conjunctive,  and  its  meaning  in  the  sense  in 
which  it  was  used  was  little  different  from  "pro- 
duce." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  715-717,  720;  Dec.  Dig.  «=» 
340.] 


6.  Crimiwal  Law   «s»761  —  Instbuctioitb — 

Absuhino  Facts. 

On  a  trial  for  homicide  charged  to  have 
resulted  from  an  abortion,  the  court  charged 
that,  if  the  jury  found  that  accused  upon  the 
body  of  N.  did  make  an  assault  and  did  use 
and  employ  in  and  upon  her  body  and  womb  an 
instrument  known  as  a  catheter,  and  did  thrust 
it  into  her  private  parts  and  womb,  and  thereby 
greatly  wound  her,  with  intent  to  produce  a 
miscarriage,  and  that  this  was  not  necessary 
to  preserve  her  life  or  the  life  of  an  unborn 
child,  or  was  not  advised  by  a  dnly  licensed 
physician  to  be  so  necessary,  and  if  they  fur- 
ther found  that  "by  the  means,  and  in  conse- 
quence of  the  •  *  ♦  use  and  employment  of 
said  instrument  •  ♦  •  upon  •  •  ♦  the 
said  N."  she  liecame  mortally  diseased  and 
wounded,  of  which  mortal  wound  and  disease 
she  died,  they  should  find  accused  guilty.  ifeW 
that  while  it  would  have  been  better  to  qualify 
the  quoted  portion  by  adding,  "if  you  find  that 
such  an  instrument  was  so  used  by  defendant," 
the  instruction,  as  a  whole,  could  not  have  mis- 
led the  jury  into  believing  that  the  use  of  the 
instrument  was  assumed,  and  that  they  were  not 
required  to  find  that  fact  before  finding  accused 
guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1781,  1738. 1754-1764.  1761, 
1853;    Dec.  Dig.  <S=9761.1 

6.  Homicide  ®=9289  —  Homicide  Resulting 
FBOM  Abobtion  —  iNsrrBUcnoNS  —  Consent 
BT  Deceased. 

On  a  trial  for  homicide  charged  to  have 
resulted  from  an  abortion,  there  was  evidence 
tending  to  show  that  the  girl  solicited  accused 
to  produce  the  abortion,  and  consented  to  her 
acts  in  producing  it,  but  accused  did  not  urge 
such  consent  as  a  defense.  The  court  charged 
that  the  fact  that  the  girl  consented  or  request- 
ed accused  to  use  the  instrument  in  the  man- 
ner shown  did  not  constitute  a  defense.  Held 
that  while  such  instruction  was  unnecessary,  it 
was  not  improper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  594;   Dec.  Dig.  iS=»289.] 

Appeal  from  St  Louis  Clicoit  Court; 
Kent  E.  Koerner,  Judge. 

Emma  Bickel  was  convicted  of  manslangh' 
ter  in  the  second  degree,  and  she  appeals. 
Affirmed. 

Under  an  indictment  charging  defendant 
with  manslaughter  in  the  second  degree  in 
having  caused  the  death  of  one  Bhnlly  No- 
havec  by  producing  an  abortion  by  the  use 
of  an  Instrument,  trial  was  had  la  the  cir- 
cuit court  of  the  dty  of  St  Louis,  resultliig 
in  a  verdict  of  guilty  and  the  assessment  of 
punishment  at  three  years  in  the  peniten- 
tlary.  Defendant  has  duly  perfected  an  ap- 
peal to  this  court.  Points  urged  by  the  ap- 
pellant on  appeal  are:  (1)  That  the  court 
should  have  sustained  the  demurrer  to  the 
evidence  on  the  ground  that  there  was  no  in- 
dependent proof  of  the  corpus  delicti  cor- 
roborating the  extrajudicial  confession  of 
the  defendant;  (2)  that  instructions  1  and 
2  are  erroneous.  The  evidence  tends  to  es- 
tablish the  following  facts:  The  alleged 
crime  occurred  in  the  city  of  St  Louis  in 
October,  1913.  Defendant,  59  years  of  age, 
has  for  the  last  28  years  been  engaged  in  the 
practice  of  midwifery  tn  the  city  of  St  Louis. 
The  deceased,  an  unmarried  girl  19  years  ct 
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age,  was  taken  to  the  Hebekah  Hospital  In 
St  LoqIs  on  October  21st,  and  there,  on  the 
23d  day  of  October,  1913,  died.    Prior  to  go- 
ing to  the  hospital   she   resided   with  her 
sister  In  the  city  of  St  Louis,  being  In  the 
employ  of  her  sister  as  a  clerk  In  a  vegetable 
store.    On  October  18th  deceased  first  began 
to  complain,  and  on  Monday,  October  20th, 
Dr.  Reber  was  called  to  see  her,  and  found 
her  suffering  from  septic  peritonitis.     The 
nest  day,   her   condition   becoming  critical, 
she  was  removed  to  the  hospital,  where  Dr. 
Garcia  was  called  in  consultation.    Upon  ex- 
amining her  there,  the  doctors  reached  the 
conclusion  that  the  only  chance  of  saving  her 
life  was   by   an   operation.     The  operation 
known  as  laparotomy  was  performed,   and 
tile  girl  died  the  following  day.    Upon  open- 
ing the  abdominal  cavity  by  the  operation, 
tlie  lining  of  the  cavity  was  found  to  be  In 
an  Inflamed  condition.     The  left  ovary  was 
surrounded  by  a  cyst  about  the  size  of  a 
pear,  and   the  right  ovary  was  surrounded 
by  pus,  and  tbere  was  also  pus  in  the  fal- 
lopian tubes.    The  ovaries  and  the  fallopl.-iu 
tubes  were  removed.     Drainage  tubes  were 
inserted,   and   the  operating  wonnd  closed. 
Dr.  Reber  also  slightly  curetted  the  womb, 
and  packed  the  same  with  iodoform  gauze. 
Tbe  examination   revealed  the  evidence  of 
an  abortion  having  occurred  after  a  period 
of  about  two  months'  pregnancy.    An  ulcer 
was  found  on  the  inside  of  the  neck  of  tbe 
womb  which  was  about  the  size  of  a  hazel- 
nut   Dr.  Reber  was  of  the  opinion  that  this 
nicer  was  a  wound  caused  by  some  Instru- 
ment tearing  away  the  mucous  tissue;   that 
the  edges  of  the  nicer  were  ragged  and  torn, 
and  were  in  such  condition  as  would  not 
arise  from  any  cause  other  than  from  the 
use  of  an  instrument ;  and  that,  if  the  ulcer 
bad  been  caused  by  infection,  there  would 
have  been  no  tearing  of  the  tissue.     The 
doctor   also   testified   that  he   was   "pretty 
positive  In  the  upper  part  of  the  uterus  there 
seemed  to  be  an  enlargement  of  tbe  tube, 
which  would  also  indicate  an  Instrument  be- 
ing passed  near   that  point — the   fallopian 
tube."    Dr.  Garcia  testified  that  "there  were 
no  direct  punctures  or  cuts,   scratches,  or 
anything  of  that  kind  in  the  uterus,  or  in  the 
abdomen."     Tbe   doctors   testified   that  the 
septic  condition  was  caused  by  an  abortion, 
and  that  the  girl's  death  was  caused  by  the 
poisoned  condition  which  came  from  the  nter- 
us  as  a  result  of  the  abortion.    Dr.  Oarda, 
in  using  the  term  "abortion,"  used  it  in  its 
general  sense,  from  whatever  cause.    He  al- 
so stated  that  the  girl's  death  would  have 
resulted    from    septic    peritonitis    resulting 
from  the  abortion  if  the  operation  had  not 
been  performed,  and  that  the  only  chance  of 
saving  the  girl's  life  was  by  the  operation, 
which  failed.    Dr.  Hockdoerfer  made  a  post- 
mortem examination  of  the  body  of  the  de- 
ceased on  tbe  day  of  her  death.    He  described 
the  girl's  condition,  corroborating  the  testi- 
mony of  the  other  doctors,  except  that  he 


found  on  a  section  of  the  womb  a  placental 
Implantation  about  the  size  of  a  quarter 
which  had  lieen  recently  evacuated,  and  still 
left  the  site  present  in  the  interior  of  the 
womb.  He  found  evidence  of  a  very  recent 
abortion,  and  gave  it  as  his  opinion  that  the 
girl's  death  was  caused  by  "septic  perito- 
nitis due  to  an  abortion."  He  testifled  that 
he  did  not  find  any  wounds,  abrasions,  or  evi- 
dence of  external  violence  In  the  womb  or  in 
its  neck  or  other  portions  of  the  genital 
organs  of  the  deceased.  Later,  in  his  testi- 
mony, be  stated:  "We  found  pus  In  the 
neck  [of  the  womb]  which  may  have  been 
produced  by  an  Instrument"  He  also  stated 
that  the  "decomposition  of  placental  debris 
caused  tbe  Infection"  which  afterwards  caus- 
ed the  death  of  the  girl.  There  was  evidence 
tending  to  show  that  tbe  deceased  was  in 
good  health  Just  prior  to  this  last  sickness. 
Dr.  Reber  also  testified  that  the  abortion  had 
occurred  within  a  week  or  ten  days  prior 
to  tbe  time  he  was  first  called  to  see  the 
glrL  William  H.  Coates,  a  police  officer,  a 
witness  for  the  state,  testifled  that  he  ar- 
rested the  defendant  and  took  her  to  the 
hospital'  to  the  bedside  of  the  deceased  be- 
fore her  death.  There  the  officer  asked  de- 
fendant if  she  knew  tbe  girl,  and  defendant 
replied,  "Yes."  The  poUce  officer  then  said 
to  defendant,  "You  performed  an  abortion 
on  her,  didn't  you?"  and  the  defendant  re- 
plied, "Yes."  The  officer  then  took  the  de- 
fendant to  the  police  station,  and  she  there 
made  a  statement  to  the  officer.  The  offi- 
cer wrote  tbe  statement  down  and  had  the 
defendant  sign  it  The  testimony  upon  the 
part  of  the  state  tended  to  show  that  the 
statement  was  voluntarily  made,  without  the 
aid  of  duress  or  Improper  tactics.  The  writ- 
ten statement  was  as  follows: 

"Department  of  Police,  City  of  St  Louis. 
"7:16  P.  M.,  Oct  22,  1913. 

"To  whom  it  may  concern  I  herein  state  that 
on  or  about  October  13th,  1913^  Emily  Nohavec 
came  to  my  house  in  the  evening  and  said  she 
was  in  trouble  and  wanted  me  to  help  her  out. 
I  told  her  It  was  dangerous  for  to  do  a  thing 
like  that,  and  she  said,  'You  need  not  be  afraid/ 
that  'I  won't  tell  on  you.'  I  then  inserted  a 
catheter  into  the  private  parts  and  opened  lier 
womb.  She  then  paid  me  about  five  or  seven 
dollars;  I  don't  remember  which.  She  came 
back  in  two  days,  and  I  again  pnt  tbe  catheter 
into  the  womb.  She  left  and  I  never  saw  her 
until  I  saw  her  this  evening  at  the  hospital. 

"The  above  statement  was  made  of  my  own 
free  will,  and  not  by  any  threats  or  promises 
or  violence  to  me. 

"[Signed]  Emma  Bickel. 

"Witnesses:  Oft  W.  H.  Coates;  OfiC  David 
J.  O'Connor." 

Five  witnesses  testifled  that  the  general 
reputation  of  the  defendant  for  truthfulness 
and  uprightness  in  the  neighborhood  in 
which  she  lived  in  St.  Louis  was  good.  De- 
fendant testified  in  her  ovra  behalf  that  she 
ftever  knew  the  deceased  until  she  came  to 
her  house  some  time  in  October,  1913,  and 
that  deceased  did  not  tell  her  name,  but  said 
that  she  "was  in  troubleu"    Defendant  asked 
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her,  "How  tar  along?"  and  deceased  replied 
that  It  was  two  weeks  past  ber  time.  The 
girl  told  her  that  she  was  married,  and 
that  she  had  taken  some  medicine  to  perform 
an  abortion,  and  had  also  taken  a  box  of 
pills,  and  defendant  said  to  her,  "Well,  if 
you  are  only  two  weeks  gone  they  ought 
to  bring  you  by  your  next  monthlies."  De- 
fendant stated  that  she  then  sent  the  girl 
away  without  making  an  examination. 
About  two  weeks  later,  the  girl  came  back 
and  said  she  was  feeling  bad,  and  paid  de- 
fendant to  make  an  eramination.  Defend- 
ant made  an  examination  with  a  speculum, 
and  found  the  neck  of  the  womb  was  open 
and  a  foul  discharge  was  coming  from  the 
womb.  Defendant  told  the  girl  that  she  had 
better  consult  a  doctor.  This  was  two  or 
three  weeks  before  the  officer  came  to  de- 
fendant's house  and  took  her  to  the  hospital 
to  see  the  girl.  Defendant  denied  that  she 
bad  ever  Inserted  a  catheter  into  the  girl's 
womb,  and  stated  that  she  had  done  nothing 
for  the  girl  except  as  above  stated.  She 
admitted  that  she  diarged  the  girl  $7,  and 
was,  by  the  girl,  paid  that  amount  Defend- 
ant stated  that  the  officer  did  not  ask  her  at 
the  hospital  if  she  had  performed  an  abor- 
tion on  the  girl,  but  only  asked  her  if  she 
knew  the  girl,  and  she  stated  that  the  girl 
had  been  at  ber  house;  that  she  was  then 
taken  to  the  police  station,  and  her  name 
was  entered  as  a  prisoner.  She  was  then 
taken  into  the  captain's  room,  and  she  signed 
the  statement  which  was  written  out  by  the 
officer.  She  stated  that  she  never  told  the 
officer  that  she  Inserted  a  catheter.  She  ad- 
mitted that  she  did  tell  the  officer  that  she 
bad  told  the  girl  "tbat  it  was  dangerous  to 
do  a  thing  like  that"  She  stated  that  she 
was  so  excited  when  arrested  that  she  did 
not  know  what  she  said,  and  did  not  remem- 
ber whether  the  paper  she  signed  contained 
a  statement  that  she  had  committed  a  crim- 
inal act;  that  she  signed  the  paper  because 
the  officer  told  her  she  had  to  sign  it  She 
admitted  tbat  she  told  the  officer  that  when 
the  girl  came  to  her  house  the  girl  "wanted 
me  to  help  her  out  of  her  trouble."  She  tes- 
tified that  the  statement  was  read  to  her 
before  she  signed  It.  Two  doctors  were 
called  upon  the  stand  by  the  defendant  to 
answer  a  hypothetical  question  as  to  the 
cause  of  the  girl's  death.  These  doctors 
gave  as  their  opinion  that  it  was  Impossible 
to  state  accurately  the  cause  of  the  abortion, 
and  indicated  that  the  cyst  around  the  ovary 
might  have  started  the  trouble,  and  that  the 
surgical  operation  had  some  bearing  on  the 
"sudden  termination  of  the  patient's  life." 
These  doctors  testifled  that,  if  a  catheter 
was  Inserted  within  the  uterus  and  came  In 
contact  with  any  portion  of  the  fcetus,  it 
would  result  in  an  abortion,  and  that  abor- 
tions brought  about  in  that  way  would 
Ukely  produce  septic  peritonitis.  The  doc- 
tors also  testifled  that  ttie  operation  of  lap- 
arotomy was  a  major  operation,  and  might 


I  itseU  cause  death.    Instructions  Nob.  1  and 
2  are  as  follows  i 

"E^nit  If,  upon  coiisidetstion  of  all  the  tes- 
timony in  the  case,  in  the  light  of  the  court's 
ingtructions,  you  believe  and  find  from  the  evi- 
dence that  the  defendant,  Emma  Bickel,  at  the 
city  of  St  Louis  and  state  of  Missouri,  at  any 
time  within  three  years  prior  to  the  Slat  day 
of  October,  1913,  in  and  upon  the  body  of  one 
Emily  Nohavec,  a  woman  tnen  and  there  being 
pregnant  with  a  child,  did  then  and  there  un- 
lawfully, willfully,  and  feloniously  moke  an  as- 
sault and  that  the  defendant  did  then  and  there 
unlawfully,  willfully,  and  feloniously  use  and 
employ  in  and  upon  the  body  and  womb  of  the 
said  Emily  Nohavec  an  instrument  known  as  a 
catheter,  and  that  the  defendant  did  then  and 
there  unlawfully,  willfully,  and  feloniously  in- 
sert thrust,  and  force  the  said  instrunient 
known  as  a  catheter  into  the  private  parts  and 
womb  of  the  said  Emily  Nohavec,  and  did  there- 
by then  and  there  greatly  wound  the  said  Emily 
Nohavec  in  and  upon  Uie  body  and  womb  of 
her,  the  said  Emily  Nohavec,  with  the  felcHii- 
ous  intent  thereby  then  and  there  to  procure, 
produce,  and  promote  a  miscarriage  or  abortion 
of  the  then  existing  pregnancy  of  her,  the  said 
Emily  Nohavec,  and  tbat  the  same  was  not  then 
and  there  necessary  to  preserve  the  life  of  said 
pregnant  woman,  Emily  Nohavec,  or  not  being 
necessary  to  preserve  the  life  of  an  unborn 
child  then  in  the  womb  of  the  said  Emily  No- 
havec, or  that  the  same,  nam«ly,  the  use  and 
employment  of  the  said  instrument  as  afore- 
said, was  not  advised  by  a  duly  licensed  physi- 
cian to  be  necessary  to  preserve  the  life  of  said 
pregnant  woman,  Emily  Nohavec,  or  to  be  nec- 
essary to  preserve  the  life  of  an  unborn  child 
then  in  the  womb  of  the  said  Emily  Nohavec, 
and  if  the  jury  further  believe  and  find  from  the 
evidence  tbat,  by  the  means  and  in  consequence 
of  the  unlawful,  willful  and  felonious  use  and 
employment  of  said  instrument  as  aforesaid  in 
and  uyon  the  body  and  womb  of  the  said  Emily 
Nohavec,  by  the  defendant,  Emma  Bickel,  with 
the  falonious  intent  to  destroy  the  foetus  and 
child  in  the  womb  of  the  said  Ekiily  Nohavec 
then  and  there  being,  and  thereby  procure,  pro- 
duce, and  promote  a  miscarriage  or  abortion  of 
the  then  existing  pregnancy  of  her,  the  said 
Emily  Nohavec,  she,  the  said  Emily  Nohavec, 
then  and  there  became  mortally  wounded  and 
diseased  of  her  womb  and  body,  of  which  mor- 
tal wound  and  disease  she,  the  said  Emily  No- 
havec, subsequently,  on  the  23d  day  of  Octo- 
ber, A.  D.  1913,  at  the  city  of  St  Louis  and 
state  of  Missouri,  did  die,  you  will  find  the  de- 
fendant guilty  of  manslaughter  in  the  second 
degree,  as  charged  in  the  indictment,  and  you 
will  assess  ber  punishment  at  imprisonment  in 
the  penitentiary  for  a  term  of  not  less  than 
three  years,  nor  more  than  five,  and,  unless  you 
find  the  facts  so  to  be,  you  will  acquit  the  de- 
fendant The  words  'felonious'  and  'felonious- 
ly,'  as  used  in  these  instructions,  mean  wicked- 
ly and  against  the  admonition  of  the  law.  The 
word  'willfully,'  as  used  in  these  instructions, 
means  intentionally,  not  accidentally. 

"Instruction  No.  2. 
"The  court  instructs  the  jury  that  in  th* 
event  they  find  from  the  evidence  that  the  de- 
fendant did  commit  the  abortion,  as  mentioned 
in  the  instruction  numbered  1,  the  fact,  if  you 
find  it  to  be  a  fact,  that  the  said  Emily  Nohavec 
consented  thereto,  or  requeeted  the  defendant 
to  use  such  instrument  known  as  a  catheter,  in 
the  way  or  manner  mentioned,  does  not  consti- 
tute any  defense,  and  should  therefore  not  be 
taken  into  consideration  by  the  jury  in  making 
up  their  verdict" 

Frumberg  &  Rnssell,  of  St  Lonia,  for  ap- 
pellaut  John  T.  Barker,  Atty.  Gen.,  and  Lee 
B.  Ewing,  Asst  Atty.  Gen,  tor  the  State. 
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WIUilAMS,  C.  (after  stating  tbe  facts  as 
above).  [1]  I.  Appellant  contends  that  tbe 
court  erred  In  falling  to  sustain  ber  demurrer 
to  tbe  evidence.  In  tbls  behalf  it  is  urged : 
(1)  That  there  was  no  proof  of  tbe  corpus 
delicti  outside  <rf  tbe  extrajudicial  confession 
of  the  defendant 

"The  rule  in  this  state  has  long  been  that  full 
proof  of  the  corpus  delicti.  Independent  of  the 
confession,  is  not  required.  If  there  is  evidence 
of  corroborating  circumstances  which  tend  to 
prove  the  corpus  delicti  and  correspond  with 
eircomstances  related  in  tbe  confession,  both 
the  drcumstances  and  the  confession  may  be 
considered  in  determining  whether  tbe  corpus 
delicti  is  sufBciently  proved  in  a  given  case." 
State  V.  Skibislti,  245  Mo.  469,  loc.  cit  468, 
150  S.  W.  103a 

[2]  Appellant's  position,  as  we  4inderstand 
It,  is  that  there  was  no  proof  aside  from  tbe 
extrajudicial  confession  that  tbe  abortion 
was  produced  by  a  criminal  agency,  as  con- 
tradistinguished from  otber  abortive  causes. 
And  in  tbls  connection  onr  attention  is  called 
to  the  testimony  of  Dr.  Garcia  wbereln  be  tes- 
tified that  an  abortion  bad  occurred,  and  tbat 
he  used  tbe  word  "abortion"  in  its  general 
eense,  from  whatever  cause  produced,  and  bis 
farther  testimony  tbat  there  were  "no  di- 
rect punctures  or  cuts,  scratches,  or  anything 
of  that  kind  in  tbe  uterus."  If  tbe  evidence 
of  Dr.  Garcia  were  the  only  testimony  aside 
from  the  extrajudicial  confession,  appellant's 
contention  would  have  some  merit  But  Dr. 
Beber,  who  curetted  the  womb,  testified  tbat 
the  edges  of  tbe  ulcer  In  tbe  neck  of  the 
womb  were  ragged.  It  was  his  opinion  that 
this  ulcer  was  a  wound  caused  by  "an  instru- 
ment •  •  •  passed  In  there,  tearing 
away  the  mucous  tissue."  This  doctor  fur- 
ther testified : 

"I  am  pretty  positive  in  the  upper  part  of 
tbe  a  terns  there  seemed  to  l>e  an  enlargement 
of  the  tube,  which  would  also  indicate  an  in- 
(trument  being  passed  near  that  point— the  fal- 
lopian tube." 

On  tbe  cross-examination  of  this  witness 
the  following  occurred : 

"Q.  Now,  is  it  not  a  fact.  Doctor,  that  ulcers 
of  the  same  kind  and  character  that  you  found 
present  in  this  patient  might  and  could  come 
from  other  causes  aside  from  the  use  of  instru- 
ments? A.  Not  with  the  same  pitch  that  that 
nicer  had.  Q.  In  what  respect  did  that  differ 
from  others?  A.  It  was  ragged— torn.  An  ac- 
tion of  pus  would  eat  away,  bnt  it  wouldn't 
tear  away." 

Dr.  Hockdoerfer,  who  made  tbe  post  mor- 
tem examination,  testified : 

"We  foDod  pus  in  the  neck  [of  the  womb] 
which  may  have  been  produced  by  an  instru- 
ment." 

Wlien  tbe  above  evidence  is  considered  in 
ocnnection  with  tbe  testimony  tending  to 
show  that  tbe  girl  was  in  good  health  prior 
to  tbe  abortion,  and  tbe  further  testimony  of 
appellant  herself  to  the  effect  tbat  tbe  girl 
came  to  her- house  and  asked  ber  to  produce 
an  abortion,  and  that  she  did  make  an  ex- 
amination ot  the  girl  with  a  speculum,  and 
was  paid  ^7  by  tbe  girl,  we  have  no  hesitancy 
In  saying  that  there  was  sufficient  corrobora- 


tion ot  the  confession,  and  that  the  corpus 
delicti  was  sufficiently  proven  by  competent 
evidence. 

II.  It  is  contended  that  instruction  No.  1 
is  erroneous  because:  (1)  It  assumes  as  a 
fact  that  the  girl  was  pregnant;  (2)  the 
words  "procure"  and  "promote"  are  errone- 
ously inserted  In  tbe  instruction;  (3)  "It  as- 
sumes tbat  the  defendant  did  use  an  instru- 
ment upon  the  deceased." 

[3-6]  Concerning  point  (1),  it  is  sufficient  to 
say  that  under  the  statute  defining  the 
crime,  pregnancy  would  not  be  a  material 
fact  to  be  proven  or  found  by  the  Jury  imless 
the  defendant  were  charged  with  the  death 
of  a  quick  child.  In  the  present  case  defend- 
ant Is  charged  with  the  death  of  tbe  woman 
and,  the  crime  is  complete  "whether  actually 
pregnant  -  or  not"  See  State  ex  rel.  v. 
Shields,  230  Mo.  91,  loc.  dt  105,  130  S.  W. 
298.  iSirtbermore,  the  evidence  of  pregnancy 
in  tiblB  case  was  strong  and  uncontradicted, 
and  under  tbe  evidence  the  Jury  could  have 
reached  no  otber  conclusion  than  tbat  the  de- 
ceased was  pregnant 

As  to  point  (2),  the  Instruction  uses  the 
phrase  "with  the  felonious  Intent  thereby 
then  and  there  to  procure,  produce  and  pro- 
mote a  miscarriage,"  etc.  Tbe  language  of 
tbe  statute  is  "with  intent  to  produce  or  pro- 
mote a  miscarriage,"  eta  Tbe  instruction 
does  therefore  use  the  word  "procure,"  which 
is  not  found  in  the  statute.  However,  tbe 
meaning  of  the  word  "procnrtf'  In  the  sense 
here  used  is  little  different  from  the  word 
"produce"  used  in  tbe  statute,  and,  since  It 
is  also  used  in  the  conjunctive,  it  could  in 
no  manner  have  prejudiced  tbe  defendant's 
rights.  Concerning  point  (3),  appellant  con- 
tends tbat  tbe  use  of  an  Instrument  upon  de- 
ceased by  defendant  Is  assumed  by  the  fol- 
lowing part  of  said  instruction,  to  wit: 

"And  if  the,  jury  further  believe  and  find  from 
the  evidence  that  by  the  means  and  in  conse- 
quence of  the  unlawful,  willful,  and  felonious 
use  and  employment  of  said  instrument,  as 
aforesaid,  in  and  upon  the  body  and  womb  of 
the  said  Emily  Nobavec,  by  the  defendant 
Kmma  Bickel,"  etc. 

The  instmction  would,  no  doubt  be  In  betr 
ter  form  it  the  words  "if  you  find  that  such 
an  Instrumoit  was  so  used  by  detend2Lnt" 
had  been  Inserted  in  said  instruction  Imme- 
diately after  the  above-quoted  portion;  yet 
when  tbe  instruction  is  read  as  a  whole,  we 
are  unable  to  agree  in  saying  that  tbe  Jury 
could  have  been  n^lsled  by  the  above  quota- 
tion into  believing  tbat  the  use  of  tbe  instru- 
ment by  defendant  was  assumed,  and  that 
the  Jury  were  not  required  to  themselves  find 
that  fact  before  finding  the  defendant  guilty. 

[6]  III.  It  is  next  contended  that  the  court 
erred  in  giving  instruction  No.  2.  It  is  ad- 
mitted by  appellant  tbat  said  instruction  Is 
correct  as  an  abstract  proposition  of  law,  but 
it  is  contended  that  sincfe  defendant  did  not 
urge  the  consent  of  the  girl  as  a  defense,  tbe 
instruction  should  not  have  been  given. 
There  was  evidence  tending  to  show  tbat  the 
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girl  solicited  defendant  to  prodace  the  abor- 
tion, and  consented  to  the  acts  of  defendant 
in  producing  the  abortion.  While  It  was  not 
necessary  that  the  court  should  give  the  in- 
struction, yet,  under  the  evidence,  it  was  not 
improper  for  the  court  to  Instruct  the  jury 
that,  if  they  found  that  the  girl  did  consent, 
such  consent  should  not  be  considered  by  the 
jury  in  arriving  at  a  verdlct'in  the  case. 
The  judgment  is  affirmed. 

ROY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILI^IAMS,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


WRIGHT  et  aL  v.  CITY  OF  JOPLIN  et  al. 
(No.  1199.) 
(Springfield   Court  of   Appeals.     Missouri. 
June  4,  1915.) 
Courts  «=s>231— Cou«t  o»  Appkals— Juris- 
diction— Title  to  Land. 

An  action  by  the  owners  of  lots  in  a  plat- 
ted city  to  prevent  the  city  from  encroaching 
on  their  property  with  its  streets  and  street  im- 
provement, arising  out  of  a  dispute  as  to  the 
correct  boundaries  of  the  lots,  and  to  locate  and 
establish  certain  streets  and  alleys,  and  to  en- 
join the  city  from  changing  lot  lines  as  claim- 
ed by  them,  in  which  plaintiffs'  claims  and  title 
were  put  in  issue,  involved  title  to  real  estate, 
and  under  Const,  art.  6,  §  12,  and  Amendment 
of  1884,  §  4,  giving  an  appeal  from  the  deci- 
sion of  the  Court  of  Arinoals  to  the  Supreme 
Court,  and  a  writ)  of  error  from  the  Supreme 
Court  to  such  court  in  all  cases  involving  title 
to  real  estate  would  be  transferred  to  the  Su- 
preme Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Ji  487,  491,  644,  646-648.  650,  652-650, 


Dig.  fi  487,  491,  644,  Qi 
661;   Dec  Dig.  <8=»231.] 


Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perliins,  Judge. 

Action  by  Charles  Wright  and  others 
against  the  City  of  Joplin  and  others.  Judg- 
ment for  defendants,  and  iriaintlffs  appeal. 
Transferred  to  the  Supreme  Court 

Hugh  Dabbs  and  W.  J.  Owen,  both  of  Jop- 
lin, for  appellanta  EX  F.  Cameron,  of  Joplin, 
for  respondents. 

ROBERTSON,  P.  J.  This  to  an  action 
brought  by  plaintiffs  as  owners  of  certain  lots 
in  what  is  platted  as  the  First  addition  to 
East  Joplin  City,  now  Included  within  the 
corporate  limits  of  defendant  city.  It  to  al- 
leged by  plaintiffs  that  the  defendant  to  en- 
croaching and  threatening  to  encroach  upon 
their  property  with  its  streets  and  street  Im- 
provements, and  is  seeking  to  take  and  ap- 
propriate portions  of  the  land  owned  by 
plalntUts  for  street  purposes;  the  controversy 
arising  by  reason  of  a  dispute  as  to  the  cor- 
rect boundaries  of  the  lots  claimed  by  the 
plaintiffs,  and  asking  that  the  location  of 
certain  streets  and  alleys  of  defendant  dty 
be  ascertained,  determined,  and  established 
according  to  the   contention   made  by  the 


plaintiffs,  and  that  the  defendant  be  enjoined 
from  changing  the  lot  lines  as  contended  for 
by  It  or  from  exercising  any  dominion  over 
any  part  of  the  land  owned  by  the  plaintiffs 
inconstotent  with  the  lines  and  boundaries  as 
claimed  by  the  plaintiff.  The  defendant  an- 
swered putting  In  issue  the  claim  of  the 
plaintiffs  as  to  the  boundary  lines  of  the  lots 
claimed  by  them. 

The  whole  controversy  arises  by  reason  of 
the  fact  that  the  plat  of  East  Joplin  Oil?, 
which  was  filed  March  20,  1872,  as  covering 
one  40-acre  government  subdivisioft  of  land, 
did  as  a  matter  of  fact  according  to  the  dto- 
tances  thereon  given,  extend  east  beyond  the 
true  east  line  of  said  40-acre  tract  and  that, 
when  the  plat  of  the  First  addition  of  East 
Joplin  City  was  filed  June  8,  1872,  by  the 
same  parties  who  owned  the  tract  covered  by 
the  other  plat  purporting  to  cover  the  40 
acres  adjoining  East  Joplin  City  on  the  east, 
It  designated  the  dividing  line  between  the 
two  40-acre  tracts  as  the  west  line  of  said 
First  addition.  As  these  plats  were  filed 
there  was  25  feet  of  Fifth  (now  High)  street 
on  the  East  Joplin  City  plat  and  30  feet  on 
the  Addition  plat  The  plaintiffs  claim  that 
soon  after  these  plats  were  filed  their  U>ts 
were  staked  off  by  the  then  owners  thereof 
according  to  the  lines  aa  shown  on  the  plat  of 
said  addition,  allowing  the  distances  called  for 
in  the  plat  of  East  Joplin  City,  thus  throwing 
the  east  line  of  Fifth  (now  High)  street  far^ 
ther  east  of  the  said  dividing  40-acre  line 
than  to  shown  on  the  plats,  and  that  improve- 
ments were  made,  streets  and  alleys  laid  <^, 
used  and  recognized  according  to  the  bounda- 
ries so  marked  by  said  stakes.  The  judgment 
of  the  trial  court  fixes  the  eastern  boundary 
of  said  East  Joplin  City  at  the  said  dividing 
40  line,  and  also  adjudged  that  line  to  be 
the  west  line  of  said  addition,  fixing  the  east 
line  of  Fifth  (now  High)  street  80  feet  east 
of  this  40  line,  adjudging  that  all  north  and 
south  streets  and  alleys  be  established  the 
same  dtotance  east  of  High  street  as  shown 
on  the  plat  of  said  addition.  Thto  has  the  ef- 
fect as  plaintiffs  contend,  of  taking  about  34 
feet  of  their  respective  lots  for  street  pur- 
poses,  to  which  they  claim  to  be  entitled  by 
reason  of  their  original  occupation.  Plain- 
tiffs have  appealed. 

Appreciating  the  importance  and  effect  of 
an  adjudication  upon  the  questions  here  sub- 
mitted, both  to  the  plaintiffs  and  the  defend- 
ant, and  realizing  that,  if  the  title  to  real  es- 
tate is  involved  (article  6,  {  12,  and  Amend- 
ment of  1884,  S  4),  we  have  no  jurisdiction, 
and  that  a  judgment  in  such  event  would  be 
void  and  further  complicate  the  controversy, 
which  should  be  permanently  and  finally  set- 
tled In  thto  case,  if  the  record  otherwise  jus- 
tifies it  we  prefer  to  resolve  any  doubt  we 
may  entertain  in  this  case  as  to  our  jurisdic- 
tion in  favor  of  the  jurisdiction  of  the  Su- 
preme Court,  as  was  done  in  Heman  ▼.  Wade, 
63  Mo.  App.  363,  365  (same  case  141  Mo.  598, 
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43  8.  W.  ie2,  and  140  Mo.  340,  41  8.  W.  740), 
and  transfer  It  to  Uie  Supreme  Court,  where 
the  only  conclusive  adjudication  may  be  made 
u  to  ooT  Jurisdiction.  If  we  bave  erred  In 
our  action  a  motion  fOed  in  the  Supreme 
Court  to  retransfer  will  obviate  long  delay, 
and  result  in  tbe  elimination  of  a  question 
Boffldently  doubtful  to  invite  continued  litt- 
gatlon  and  leave  uncertain  and  debatable  that 
which  may  easily  be  forever  foreclosed. 

We  are  of  the  opinion  that  the  title  of  tlie 
plalntUts  to  tbe  lots  wbich  they  claim  to  own 
will  be  directly  affected  by  the  Judgment  in 
this  case,  and  when  this  is  the  effect  of  the 
Judgment  we  have  no  Jurisdiction.  Coleman 
r.  Lackslnger,  224  Mo.  1,  13,  123  S.  W.  441, 
26  U  R.  A.  (N.  S.)  084;  Turner  v.  Morris, 
222  Ma  21,  23,  121  S.  W.  9;  Springfield  S. 
W.  By.  Go.  T.  Schweitzer,  246  Mo.  122,  128, 
151  S.  W.  128 ;  Loewenstein  v.  Queen  Ins.  Co., 
227  Ma  100, 130, 127  S.  W.  72.  While  the  de- 
cree In  the  case  at  bar  does  not  specifically 
fix  the  boundary  of  the  lots  claimed  by  the 
plaintiff  by  metes  and  bounds,  It  does  estab- 
lish a  starting  point  for  the  points  designat- 
ed on  the  plat  of  the  addition  which  directly 
and  neoesBarily  is  Intended  to  result  in  a 
dmnge  of  the  boundaries  of  the  lots  claimed 
by  the  plaintiffs  different  from  that  contend- 
ed for  by  Uiem,  and  does  as  effectually  divest 
from  the  plaintiffs  and  vest  In  the  dty  por- 
tions of  the  land  claimed  by  them  as  if  the 
judgment  of  the  court  had  particularly  de- 
scribed each  lot  by  metes  and  bounds,  l^e 
title  of  tbe  plaintiffs  is  as  effectually  involv- 
ed as  in  the  ejectment  case  of  Dolphin  "9. 
Elann,  246  Ma  477,  151  S.  W.  956,  a  some- 
what similar  case.  If  the  Judgment  in  the 
case  at  bar  stands  or  is  reversed,  tbe  title  to 
the  land  in  controversy,  as  between  these  par- 
ties, is  certainly  settled  for  all  time,  and 
hence  we  think  the  Judgment  must  Involve 
title  to  real  estate  within  the  meaning  of  the 
Constitution. 

Without  going  further  and  discuaslng  a 
question  upon  which,  under  the  Constitution, 
we  cannot  speak  with  final  authority,  we  feel 
that  we  have  said  sufllcient  to  Justify  the 
eontse  we  pursue,  and  therefore  transfer  the 
case  to  the  Supreme  Court 

FAKRINGTON  and  STUHGIS,  JX,  concur. 


McMillan  a  pareer  v.  ball  a  gun- 
ning MILLING  CO.    (No.  1478.) 

(Springfield  Court  of  Appeals.    Miaaoori.    June 

4, 191B.    Certified  to  Supreme  Court 

June  21,  1915.) 

1.  Mechanics'  LiKNa  «=»157— Likn  Notice— 

SCFFICIEKCY. 

That  a  mechanic's  Hen  notiee  named  the 
owner  as  a  partnership  inatead  of  a  corpora- 
tion, when  the  result  of  an  honest  mistake  which 
in  no  way  misled  the  defendant,  will  not  pre- 
vent tbe  acquisition  of  a  lien. 

(Ed.  Note,— For  other  cases,  see  Mechanics' 
Uent,  Cent  Dig.  <i  268-274;  Dec.  Dig.  «=a 
157.J 


2.  Appbai,  and  Bbbob  «=»200— Pbesentation 
OF  Grounds  of  Review  in  Coubt  Below— 
Necessity— Special  Objection. 

While  a  party  cannot  ordinarily  on  appeal 
raise  a  special  objection  to  the  admission  of 
testimony  where  no  such  objection  was  inter- 
posed at  trial,  and  by  the  making  of  a  special 
objection  at  trial  he  admits  that  the  evidence 
is  in  other  respects  admissible,  this  rule  does 
not  prevent  a  defendant  from,  on  appeal,  ques- 
tioning the  probative  effect  of  evidence  received 
without  objection  and  pointing  out  it  would  not 
sustain  recovery;  the  case  being  analogous  to 
that  where  a  petition  does  not  state  a  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1290-1298,  1300,  1303; 
Dec.  Dig.  <S=>209.] 

3.  Mechanics'  Liens  «s>271— Lun  Nfftiow— 

Necessitt. 

Under  Rev.  St  1909,  S  8212,  declaring  that 
a  subcontractor  upon  complying  with  the  pro- 
visions of  the  article  shall  have  a  lien  for  bis 
work  and  materials,  and  section  8217,  requiring 
him  to  file  with  the  clerk  of  the  circuit  court 
a  Just  and  true  account  of  the  demand  due  him 
after  all  credits  have  been  given,  the  averment 
and  proof  of  the  filing  of  a  jnst  and  true  ac- 
count is  a  condition  precedent  to  the  acquisition 
of  a  mechanic's  lien. 

[B}d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  }{  494-513;  Dec.  Dig.  «=» 
271.] 

4.  Mechanics'  Liens  «=»149— Lnw  Account 

— SUVFICIENOT. 

While  under  Rev.  St  1009,  ^  8217.  requir- 
ing a  subcontractor  to  file  with  the  clerk  of  the 
circuit  court  a  just  and  true  account  of  the 
demand  due  him,  an  account  setting  out  in  a 
lump  Bum  the  amount  due  a  subcontractor  is 
sufficient  where  the  claim  is  based  on  a  con- 
tract it  is  not  sufficient  to  warrant  a  Hen  where 
the  materials  and  labor  were  not  furnished  un- 
der a  contract 

[Ed.  Note.— For  other  cases,  aee  Mechanics' 
Liens,  Cent  Dig.  i§  256-259;  Dec.  Dig.  «=» 
149.] 

Robertson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;  Joseph  D.  Perkins,  Judge. 

Action  by  J.  S.  McMillan  and  R.  8.  Park- 
er, copartners,  doing  business  as  McMillan 
&  Parker,  against  the  Ball  &  Gunning  MUl- 
Ing  Company,  a  corporation,  and  others. 
From  a  Judgment  for  plaintiffs,  the  named 
defendant  appeals.  Reversed  and  remanded 
with  directions. 

This  \a  a  suit  brought  by  McMillan  A 
Parker,  a  copartnership,  for  the  purpose  of 
establishing  and  enforcing  a  mechanic's  lien 
against  property  owned  by  defendant  the 
Ball  A  Gunning  Milling  Company,  a  corpora- 
tion. The  firm  of  Stone  &  Watts  was  also 
Joined  as  a  defendant  which  firm  was  the 
original  contractor  in  erecting  an  improve- 
ment on  the  land  of  the  Ball  A  Guimlng 
Milling  Company.  The  plaintiffs  entered  in- 
to a  subcontract  set  out  in  the  record  with 
the  original  contractors.  Stone  A  Watts,  to 
furnish  labor  and  material  which  went  into 
the  improvement.  This  contract  designated 
what  was  to  be  done  and  furnished  by  the 
plaintiffs,  and  plaintiffs  agreed  to  perform 
their  part  of  the  contract  for  the  lump  siun 
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of  17,200.  There  Is  no  claim  that  the  peti- 
tion faUs  to  state  a  cause  of  action.  It  sets 
forth  the  relation  the  various  parties  bore 
to  each  other,  and  states  that  the  labor  and 
material  were  furnished  under  a  subcontract, 
that  the  price  to  be  paid  for  the  labor  and 
material  furnished  was  $7,635,  that  there 
had  been  given  credit  for  cash  received  and 
material  returned,  $6,781.60,  leaving  a  bal- 
ance due  of  $818.75.  This  Is  followed  by  a 
description  of  the  property  on  which  the 
improvement  was  constructed,  setting  forth 
when  the  last  labor  and  material  were  fur- 
nished, and  stating  that  within  the  statutory 
period  a  duly  verified  account  was  filed  In 
the  oflSce  of  the  circuit  clerk  of  Jasper  coun- 
ty, and  that  the  statutory  notice  required  of 
subcontractors  was  given.  The  petition  clos- 
ed by  praying  for  judgment  in  the  sum  of 
$818.75  against  Stone  &  Watts  and  asking 
that  the  same  be  declared  a  lien  against  the 
property  of  the  Ball  &  Gunning  Milling  Com- 
pany. The  answer  of  the  Ball  &  Gunning 
Milling  Company  was  a  general  denial.  A 
Judgment  was  rendered  against  Watts  for 
the  full  sum  of  $818.75,  and  the  same  was 
declared  a  lien  against  the  property  of  the 
Ball  &  Gunning  Milling  Company.  No  appeal 
was  taken  by  Watts,  and  the  record  does  not 
disclose  what  disposition  was  made  of  the 
case  as  to  Stone. 

The  plaintiffs  introduced  evidence  of  hav- 
ing furnished  the  labor  and  material  called 
for  In  their  subcontract,  and  that  it  went 
into  the  improvement  on  the  Ball  &  Gunning 
Milling  Company's  land.  It  was  admitted 
by  the  plaintiffs  that  their  subcontract  only 
called  for  the  lump  sum  of  $7,200  as  a  pay- 
ment for  their  labor  and  material,  and  that 
credit  should  be  given  for  the  sum  of  $6,- 
781.60,  which  left  due  on  their  contract  $418.- 
40.  After  the  work  was  started  under  this 
contract,  Stone  &  Watts  ordered  plaintiffs 
to  furnish  labor  and  material  to  an  amount 
of  $400.35  as  extras — that  is,  the  foundations 
were  made  heavier  and  deeper — which  sum, 
added  to  the  original  contract,  made  the 
total  amount  for  labor  and  material  fur- 
nished $7,600.35,  the  amount  claimed  in  the 
petition,  and,  allowing  for  the  credit  of  $6,- 
781.60,  there  was  left  a  balance  due  of  $818.- 
75,  which  is  the  sum  for  which  judgment  is 
asked.  The  contract  set  out  In  the  record 
which  was  made  between  plaintiffs  and 
Stone  &  Watts  specifies  the  labor  and  ma- 
terial to  be  furnished. 

There  was  offered  in  evidence  the  notice  of 
an  intention  to  file  the  lien.  This  notice  was 
signed  by  plaintiffs  and  clearly  designated 
the  character  of  the  Improvement  construct- 
ed, the  land  on  which  It  was  located,  set  out 
that  the  labor  and  material  were  furnished 
under  the  subcontract  mentioned,  and  desig- 
nated the  date  on  which  the  lien  would  be 
filed.  As  to  the  foregoing  facts  there  is  no 
dispute.  This  notice,  however,  named  the 
balance  due  for  which  the  lien  would  be  filed 
at  the  sum  of  $707.15,  and  described  the 


owner  of  the  land  as  Ball  9c  Gunning,  a  firm 
composed  of  George  Ball  and  W.  S.  Gun- 
ning. 

The  defendant  interposed  an  objection  to 
the  Introduction  of  the  notice  In  evidence  be- 
cause it  described  a  copartnership  as  owning 
the  land  and  was  addressed  to  a  copartner- 
ship rather  than  to  the  corporation,  the  Ball 
ft  Gunning  Milling  Company,  the  defendant 
named  In  the  petition  and  the  real  owner, 
and  further  because  the  notice  described  the 
amount  due  different  from  that  sued  for. 
The  court  overruled  the  objection,  and  an 
exception  was  saved. 

Plaintiffs  then  offered  in  evidence  the  lien 
filed  in  the  circuit  clerk's  office,  to  which 
the  defendant  objected  because  it  was  made 
out  against  a  firm  and  not  against  the  de- 
fendant corporation.  The  objection  was  over* 
ruled,  and  an  exception  saved. 

The  caption  of  the  lien  filed  with  the  cir- 
cuit clerk  is  as  follows: 

"McMillan  &  Parker,  a  partnership,  composed 
of  J.  S.  McMillan  and  R.  S.  Parker,  subcontrac- 
tors, against  Ball  &  Gunninj;.  a  firm  comi>OBed 
of  George  Ball  and  W.  S.  Gunning,  ownera, 
and  Stone  &  Wntts,  a  firm  composed  of  R.  O. 
Stone  and  Len  Watts,  original  contractors." 

This  is  followed  by  a  correct  description 
of  the  improvement  and  the  land  on  which 
it  was  erected.  It  also  contained  the  fol- 
lowing: 

"Statement  of  Account. 

"Stone  ft  Watts,  a  firm  composed  of  R.  C 
Stone  and  Len  Watts,  in  account  with  McMil- 
lan and  Parker,  a  firm  composed  oE  J.  S.  McMil- 
lan and  R.  S.  Parker. 

"March  1,  1913,  work  begun  op  contract  of 
bailding  and  constructing  eight  concrete  wheat 
tanks  to  be  built  and  constructed  of  sand,  chat, 
cement  and  reinforced  with  iron  rods  and  wire. 
Said  wheat  tanks  were  constructed  of  the  height 
of  62  feet  above  the  foundation,  and  built  on 
a  good  concrete  fonndation,  which  was  built  by 
the  said  McMillan  ft  Parker,  And  the  said 
McMillan  &  Parker  also  excavated  for  the  erec- 
tion of  said  eight  wheat  tanks.  And  that  said 
work  was  completed  on  November  6,  1913. 
That  the  price  of  the  cement,  sand,  chat.  Iron 
bars  and  wire,  and  the  labor  performed  in  the 
construction  of  said  eight  wheat  tanks  was 
$7,600.35. 

"Received  cash  in  payment,  $6,760.00. 

"Credit  by  iron  rods,  $21.60. 

"Total  credits,  $6,781.60. 

"December  6,  1913,  leaving  balance  du«^ 
$8ia75." 

This  was  followed  by  a  proper  verifica- 
tion. 

Plaintiffs  also  showed  that  in  talking  to 
Mr.  Gunning,  who  was  shown  to  be  the  pres- 
ident of  the  defendant  corporation,  he  said 
he  would  refer  to  Ball  as  his  partner.  It 
was  also  shown  that  when  the  notice  offered 
in  this  case  was  served  on  Gunning  per- 
sonally, and  before  the  lien  statement  was 
filed,  he  said  that  Stone  ft  Watts,  the  origi- 
nal contractors,  had  been  paid  in  full  and 
that  there  was  nothing  due  them.  There  is 
no  evidence  in  this  record  showing  that  the 
defendant  the  Ball  &  Gunning  Milling  Com- 
pany knew  what  the  terms  of  the  contract 
were  between  the  plaintiffs  and  Stone  Se 
Watts,  nor  is  It  shown  that  there  was  any 
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contract  whatever  as  to  the  extras  famished. 
Bo  far  as  the  record  discloses,  we  cannot 
tdl  whether  the  extras  are  claimed  nnder 
any  contract  or  merely  the  price  Is  fixed  as 
on  a  qaantnm  meruit 

A  jury  being  waived,  the  canse  was  tried 
by  the  court,  and  neither  side  offered  any 
declarations  of  law.  Judgment  was  ren- 
dered for  the  full  amount  of  the  balanct 
claimed  as  due,  $81&76.  The  defendant  filed 
a  motion  for  a  new  trial,  stating,  among  oth- 
er alleged  grounds  of  error,  the  following: 

"(2)  The  judgment  is  against  the  law  as  ap- 
plied to  the  evidence  in  this  case.  (8)  The  court 
erred  in  admitting  incompetent,  irrelevant,  and 
immaterial  evidence  offered  by  the  plaintiffs." 

R.  F.  Stewart,  of  Webb  City,  Jno.  P.  Mc- 
Canmum,  of  6t.  I^uls,  and  R.  M.  Sheppard, 
of  JopUn,  for  appellant.  P.  T.  Stoekard,  of 
Sprlngflcld.  and  Howard  Gray,  of  Carthage, 
for  re^>ondents. 

FARRINGTON,  J.  (after  stating  the  facts 
as  above).  [1]  The  appellant  complains: 
First,  that  the  court  erred  In  admitting  in 
evidence  the  notice  of  the  lien  and  the  lien 
filed  for  the  reaaom  that  both  sbow;  on  their 
face  that  they  named  the  owner  of  the  land 
to  be  the  firm  of  Ball  &  Gnnning  and  not  the 
defendant  the  Ball  &  Gunning  Milling  Com- 
pany, a  corporation;  and,  second,  that  the 
statement  of  the  account  set  out  is  not  a  Just 
and  true  account  of  the  demand  claimed  as 
is  contemplated  by  section  8217,  R.  S.  1909, 
and  that  section  8212,  B.  S.  1909,  requires 
plaintiffs  to  comply  with  the  section  first 
mentioned  in  this  respect  before  they  have 
a  right  to  impose  a  lien  fOr  labor  and  mate- 
rial— ^In  other  words,  that  before  plaintiffs 
have  carried  the  burden  of  maldng  out  a 
case  they  must  Introduce  evidence  showing 
a  compliance  with  the  provisions  requiring 
tliat  a  just  and  true  account  be  filed. 

The  respondents  meet  this  contention  by 
asserting  that  the  naming  of  a  partnership  as 
the  owner  did  not  mislead  the  defendant  cor- 
poration; that  the  misnaming  was  an  honest 
mistalie,  and  was  therefore  immaterial.  We 
uphold  the  respondents  In  this  as  the  facts 
show  an  honest  mistalce  in  this  respect  and 
that  tlie  defendant  was  in  no  way  hurt  or 
misled,  and  pass  the  point  by  citing  the  case 
of  B*raln-Bambriclc  Constructimi  Co.  v.  Jones, 
00  Mo.  App.  1.  See,  also,  Joplln  Sash  & 
Door  Works  v.  Shade,  13T  Mo.  App.  20,  118 
8.  W.  1196;  Henry  v.  Plitt,  84  Mo.  237; 
Bmner  Granitoid  Co.  r.  Klein,  100  Mo.  App. 
289,  73  S.  W.  313. 

[2-4]  As  to  the  second  point  urged  by  ap- 
pellant, the  respondents  contend:  First,  that 
the  tstatement  of  account  filed  is  sufficient  to 
meet  the  requirements  of  the  statute;  and, 
second,  that  as  the  defendant  did  not  object 
to  the  introduction  of  the  statement  on  the 
groand  that  It  was  not  a  just  and  true  ac- 
count and  because  defendant  did  specifically 
object  because  made  out  against  the  wrong 
party,    tbe  defendant  tliereby  admitted  the 


sufficiency  of  the  account  except  as  to  tbe 
special  objection,  and  that  the  objection  that 
the  account  was  not  Jnst  and  true  under  the 
terms  of  the  statute  caimot  be  raised  with 
the  record  in  ttils  condition  in  this  court 

We  will  first  dispose  of  respondents'  sec- 
ond contention.  The  authorities  cited  by  re- 
spondents sustain  the  general  rule  that  a 
party  cannot  on  appeal  raise  a  special  objec- 
tion to  the  admission  of  testimony  where  no 
such  objection  was  Interposed  at  the  trial, 
and  that  by  making  a  special  objection  at 
the  trial  he  admits  that  in  other  respects 
tlie  evidence  is  admissible.  It  Is  needless  to 
cite  the  many  cases  wbldi  uphold  these  state- 
ments of  the  law,  respondents  having  col- 
lated a  number  of  them  In  their  brief.  There 
is,  however,  an  exception  to  these  general 
rules  within  wlilch  we  believe  the  facts  put 
this  case.  Tbe  burden,  of  course,  is  always 
on  a  plaintiff  not  only  to  state  a  cause  of 
action,  but  to  offer  some  evidence  tending 
to  establish  each  essential  element  necessary 
to  permit  a  recovery ;  untU  he  has  done  that 
he  fails  to  make  out  a  case,  and  up  to  that 
time,  in  theory  at  least,  the  defendant  may 
occupy  the  position  of  an  onlooker.  Thomp- 
son on  Trials  (2d  Ed.)  vol.  1,  |  «91,  p.  629, 
under  the  heading  "Evidence  Having  No 
Probative  Value,"  states  the  rule  as  foUowa: 

"An  exception  to  tlie  foregoing  mle  relates  to 
cases  where  the  evidence,  wluch  is  admitted 
without  objection,  is  of  such  a  character  that 
the  law  ascribes  to  it  no  probative  value  wliat- 
ever." 

Neither  a  failure  to  object  nor  a  wrong 
objection  can  change  the  legal  effect  of  evi- 
dence. Thompson  on  Trials  (2d  Ed.)  vol.  2, 
I  2244,  p.  1500,  in  deaUng  with  this  question, 
declares,  citing  Missouri  cases,  that  it  is  the 
province  of  tbe  court  to  determine  the  legal 
effect  of  evidence,  and,  quoting: 

"Thus,  where  the  evidence  is  all  in,  and  the 
judge  sees  that  it  does  not  have  the  effect  in 
law  to  entitle  the  plaintiff  to  recover,  it  is  his 
duty  to  instruct  the  jury  to  find  for  the  defend- 
ant" 

It  Is  held  in  State  ▼.  Kaufman,  4S  Mo. 
App.  656,  that  the  notice  of  a  local  option 
election  was  insufficient  and  that  such  no- 
tice as  is  provided  by  statute  is  absolutely 
essential  to  the  validity  of  the  election.  The 
court  there  said: 

"The  failure  of  defendant  to  object  at  the 
trial  to  the  proof  of  notice  of  election  does  not 
bar  him  from  questioning  its  legal  effect  when 
admitted.  Permitting  the  introduction  of  the 
evidence  unchallenged  does  not  admit  it  to  be 
legally  sufficient  for  the  purpose  for  which  it 
was  offered.  Under  defendant's  demurrer  to  the 
evidence  he  was  entitM  to  have  the  court  de- 
termine that  question." 

See,  also,  Bartlett  v.  O'Donoghue,  72  Mo. 
663 ;  Pettis  County  v.  Gibson,  73  Mo.  loa  clt 
507;  Mlnter  Bros.  t.  Ballroad,  56  Mo.  App. 
282: 

We  therefore  hold  that,  where  evidence  of- 
fered has  not  tbe  legal  effect  to  establish 
an  essential  element  or  fact  which  it  was  nec- 
essary for  plaintiff  to  establish  in  order  te  be 
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entitled  to  it  judgment,  a  judgment  In  his 
favor  must  fall  because  of  a  failure  of  proof; 
and  that  his  failure  to  offer  probative  evi- 
dence cannot  be  cured  by  an  insufficient  ob- 
jection or  no  objection  at  all.  A  platntlff 
failing  to  make  out  his  case  by  not  otFering 
probative  evidence  of  a  material  and  essen- 
tial fact  can  stand  on  no  higher  ground  than 
a  plaintiff  vrho  fails  to  state  such  essential 
fact  In  the  petition.  A  petition,  because  of 
such  a  failure,  is  always  open  to  attack  as 
not  stating  a  cause  of  action,  regardless  of 
whether  an  objection  was  made  thereto  by 
demurrer.  Then  on  what  theory  would  thu 
door  be  closed  to  the  defendant  to  raise  the 
point  that  no  case  has  been  made  by  the  evi- 
dence when  he  complains  thereof  In  a  motion 
for  a  new  trial? 

Now,  is  the  statement  in  the  pleading  that 
plaintiffs  have  filed  a  just  and  true  account 
under  the  statute  and  an  offer  of  evidence  to 
sustain  such  averment  an  essential  element 
or  fact  which  must  be  established  by  a  sab- 
contractor  In  order  to  maintain  a  suit  to  en- 
force a  lien  against  a  landowner?  The  stat- 
ute (section  8212,  R.  S.  1909)  provides  that 
a  subcontractor  "upon  complying  with  the 
provisions  of  this  article"  shall  have  for 
his  work,  materials,  etc.,  a  lien  upon  such 
building,  etc.  One  of  the  provisions  of  that 
article  is  that,  as  shown  by  section  8217, 
B.  S.  1909,  "to  file  with  the  clerk  of  the  cir- 
cuit court  of  the  proper  county  a  just  and 
true  account  of  the  demand  due  him  or  them 
after  all  just  credits  have  been  given,  which 
is  to  be  a  lien  upon  such  building  or  other 
Improvements,  and  a  true  description  of  the 
property."  The  essentials  of  this  last-men- 
tioned section  are  that  the  statement  filed 
with  the  circuit  clerk  shall  contain  a  just 
and  true  account,  a  true  description  of  the 
property,  and  the  naming  of  the  contractor 
or  owner,  or  both,  if  known.  Plaintiff  must 
plead,  and  show  by  his  evidence,  that  he  has 
compiled  in  this  particular  in  order  that  he 
have  a  right  to  maintain  a  suit  for  the  en- 
forcement of  a  mechanic's  lien.  This  is  held 
in  the  following  cases:  Burrough  v.  White 
&  O'Connor,  18  Ma  App.  229;  Boland  v. 
Webster,  126  Mo.  App.  C91,  105  S.  W.  34; 
Hall  V.  Johnson,  57  Mo.  521;  Patrick  v. 
Faulke,  45  Mo.  312;  Williams  v.  Porter,  51 
Mo.  441.  While  the  courts  have  become 
more  liberal  in  reference  to  a  defective  de- 
scription, they  have  not  upheld  a  Hen  where 
it  was  impossible  to  locate  the  land  at  all 
or  the  Improvement  or  erection  from  the 
statement  filed.  Sawyer  v.  Lumber  Co.,  172 
Mo.  588,  597,  73  S.  W.  137;  Powers  &  Boyd 
Cornice  &  Roofing  Co.  v.  Trust  Ca,  146  Mo. 
App.  loc.  cit.  51,  123  S.  W.  490;  Kirkwood 
Mfg.  &  Supply  Co.  V.  Sunkel,  148  Mo.  App. 
loc.  cit  143,  128  S.  W.  258. 

The  case  of  Clark  &  Lemmon  v.  Brown, 
22  Mo.  14(K  is  cited  by  respondents  in  sup- 
port of  their  position;  but  on  examination 
we  find  that  the  complaint  there  was  about 
a  defective  notice.    The  court  held  that  the 


notice  was  for  the  benefit  of  the  property 
owner,  and  not  the  original  contractor.  In 
that  case  it  was  only  the  contractor  who  was 
complaining  of  the  defect,  and  not  the  prop- 
erty owner.  The  owner  was  not  objecting 
to  the  form  of  the  service  of  the  notice.  That 
case  simply  holds  that  one  who  Is  not  inter- 
ested in  a  defect  and  whose  ri^ts  are  not 
affected  cannot  complain.  The  opinion  falls 
far  short  of  holding  that,  had  the  property 
owner  made  the  same  objection,  he  would 
have  received  the  same  ruling.  It  does,  how- 
ever, hold  that  as  against  the  property  owner 
the  notice  is  "manifestly  essential  to  create 
a  lien." 

What  is  said  In  the  case  of  Bmnsey  Mfg. 
(3o.  V.  Baker,  35  Mo.  App.  217,  was  with 
reference  to  setting  aside  a  judgment  ren- 
dered at  a  former  term  of  the  circuit  court 
The  question  presented  was  whether  at  a 
subsequent  term  it  was  error  to  refuse  to  set 
aside  a  judgment  rendered  at  a  former  term 
on  a  motlMi  filed  at  the  subsequent  term 
setting  up  the  fact  that  the  court  was  with- 
out jurisdiction  to  render  judgment  because 
of  defective  service  and  a  defective  state- 
ment in  the  mechanic's  lien  statement.  No 
su(dt  question  is  presented  in  our  case. 

We  cannot  assent  to  the  proposition  that 
where  a  defendant  specifies  a  wrong  objec- 
tion to  offered  evidence  or  makes  no  objec- 
tion at  all,  he  thereby  admits  the  legal  suffi- 
ciency of  the  evidence  offered  to  establish 
that  which  requires  probative  evidence  and 
waives  the  right  to  point  out  the  failure  of 
the  plaintiff  in  making  a  case,  where  the  case 
is  tried  before  the  court  without  declarations 
of  law,  judgment  is  rendered,  and  a  motion 
for  a  new  trial  assigns  as  error  the  ground 
that  "the  judgment  is  against  the  law  as  ap- 
plied to  the  evidence  in  this  case." 

The  very  purpose  of  a  waiver  is  to  prevent 
a  forfeiture  of  a  right  40  Cyc.  25^  Bat  a 
right  which  does  not  ezlBt  is  not  created  by  a 
waiver.  If  plaintifCs  failed  to  file  such  a 
statement  as  Is  required  by  statute  giving 
them  a  right  of  action,  their  right  never  ex- 
isted and  cannot  be  broujiht  into  being  by  a 
waiver  under  the  facts  of  this  case. 

Does  the  account  filed  set  out  in  the  state- 
ment meet  the  requirements  of  "a  just  and 
true  account"?  As  to  the  amount  claimed 
for  extras,  there  can  be  no  doubt  as  to  its 
failure ;  such  items  are  in  no  way  designated, 
itemized,  or  shown  except  in  the  lump  sum 
together  with  the  balance  claimed  under  the 
contract  As  between  an  original  contractor 
and  the  landowner,  the  statement  would  not 
in  any  sense  contain  a  just  and  true  account 
for  the  demand  for  such  extras,  and  certainly 
not  in  the  case  of  a  subcontractor.  The  aa- 
thorltles  are  now  practically  agreed  that  as 
between  the  landowner  and  an  original  con- 
tractor, where  there  is  a  contract  calling  for 
labor  and  material  and  the  price  is  fixed  at 
a  lump  sum,  a  statement  filed  showing  the 
demand  claimed  for  Uenable  items,  setting 
forth  the  character  of  the  Items,  for   the 
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price  fixed  in  the  contract,  followed  by  the 
credits  due  thereon,  is  a  gufflclent  account  to 
meet  the  requirements  of  law;  this,  because 
the  landowner  knows  what  bis  contract  calls 
for,  be  knows  the  terms  thereot  and  there- 
tore  iB  advised  when  he  sees  the  lien  state- 
ment showing  the  Items  which  were  to  be 
furnished  under  the  contract.    It  seems  that 
tile  same  doctrine  has  been  applied  as  be- 
tween the  landowner  and  a   subcontractor. 
This  we  take  to  be  settled  by  the  following 
cases:   Mahan  t.  Brlnnell,  94  Mo.  App.  165, 
67  S.  W.  930;    Mitchell  Planing  Mill  Co.  v. 
Allison,  138  Mo.  50,  40  8.  W.  118,  60  Am.  St 
Rep.  544;    National  Press  Brick  Co.  v.  Con- 
struction Co.,  177  Mo.  App.   573,  160  S.  W. 
1027;  Hiniker  v.  Francisco,  65  Mo.  698.    In 
the  case  last  cited  we  notice  that  the  court 
called  attention  to  the  fact  that  the  owner 
knew  of  the  contract  between  the  subcontrac- 
tor and  the  original  contractor.     However, 
in  the  three  preceding  cases  that  element  Is 
not  menticmed  nor  made  a  prerequisite.    And 
this  again  convinces  us  of  the  correctness  of 
the  trial  court's  action  in  admitting  the  lien 
statement  hereinbefore  discussed.    That  state- 
ment when  presented  was  competent  provid- 
ed It  was  followed  up  with  a  showing  that 
the  items  contained  therein  were  furnished 
under  a  contract    And,  had  a  spedflc  objec- 
tion been  made  to  the  lien  account  when  it 
was  offered,  the  court  would  have  properly 
overruled  such  spedflc  objection  because  the 
court  could  not  at  that  time  tell  whether  the 
plaintiffs  were  going  to  follow  up  the  offer 
of  the  lien  statement  a'nd  show  that  they 
famished  the  labor  and  material  under  a 
contract     The  plaintiffs  did  follow  up  the 
offer  of  the  lien  statement  and  showed  that 
a  part  of  the  amount  claimed  was  furnished 
under  a  contract,  thereby  making  the  lien 
statement  offered  under  the  law  a  just  and 
tme  acconnt  as  to  the  amount  furnished  un- 
der the  contract;    but  they  failed  to  show 
that  the  extras  were  furnished   under  any 
contract  whatever,  and  therefore  their  case 
failed  as  to  the  amount  claimed  for  extras. 
We  hold  that  the  mistake  in  the  name  des- 
ignated in  the  notice  and  lien  was  not  fatal 
to  the  right  to  enforce  the  lien,  that  the  ac- 
count and  statement  Is  not  in  compliance 
with  the  statute  as  to  extras  furnished,  and 
that  ttte  account  and  statement  for  items  due 
under  the  subcontract  complies  with  the  law 
aa^to  tbe  amount  due  and  unpaid  thereunder. 
The  Judgment  is,  accordingly,  reversed,  and 
the  cause  remanded,  with  directions  to  tbe 
circuit    court  to  enter  a  judgment  for  the 
plaintlirs  against  Watts  in  the  siun  of  $818.75 
and  make  such  judgment  a  lien  against  the 
real  estate  and  improvements  described  be- 
longing to  the  defendant  the  Ball  &  Gunning 
MllUug  Ciompany,  In  the  sum  of  $418.75,  to- 
gether with  tbe  Interest  on  the  last-mentioned 
amount  from  the  date  of  the  filing  of  the  lien 
in  tbe  office  of  the  circuit  clerk, 

dTUUOIS,  3^  concurB. 


ROBERTSON,  P.  J.  (dissenting).  The  tea- 
tlmony  in  the  trial  of  this  case  was  very 
brief  and  is  due,  I  think,  to  the  fact  that  only 
two  defenses  were  relied  upon.  One  was 
that  the  notice  Is  defective  because  it  names 
individuals  and  not  the  corporation;  the 
other  is  that  the  lien  statement  Is  defective 
for  the  same  reason.  I  think  the  record  sus- 
tains this  assertion  of  the  defenses. 

The  majority  opinion  announces  the  cor- 
rect conclusions,  and  I  think  properly  de- 
clares the  law  until  tbe  conclusion  is  reach- 
ed, as  announced  In  the  latter  part  of  the 
opinion,  that  tbe  plaintiffs  "failed  to  show 
that  the  extras  were  furnished  under  any 
contract  whatever,  and  therefore  their  case 
failed  as  to  the  amount  claimed  for  extras." 
The  fallacy  of  this  conclusion  Is  shown,  in 
my  judgment,  from  the  record  wherein  one 
of  the  plaintiffs  testified: 

"Q.  Ton  may  state  to  the  court  whether  or 
not  you  had  a  contract  with  Watts  and  Stone 
for  doing  any  work  for  Ball  &  Gunning  Milling 
Company  in  Webb  City,  Mo.?  A.  Yes,  sir; 
we  had  a  contract  to  that  effect.  Q.  Was  your 
contract  in  writing  or  verbal?  A.  It  was  in 
writing." 

The  witness  thai  identified  the  contract 
which  refers  to  the  plans  for  dimensions, 
depth,  etc.  of  foundation,  testified  as  t»  cred- 
its, and  then  proceeded: 

"Q.  What  was  the  balance  due  after  allowing 
all  just  credits  and  set-offs?  A.  $818.75.  Q.  Is 
the  character  of  the  work  you  did  the  work 
specified  in  this  contract?    A.  Yes,  sir." 

Upon  bross-examlnatlon  this  witness  testi- 
fied that  the  total  amount  "of  the  original 
contract  was  $7,200."  Tbia  was  not  suffi- 
cient, after  allowing  credits,  to  make  the 
full  balance  claimed ;  but  "the  rest  of  it  was 
for  work  that  Mr.  Stone  had  the  plans  chang- 
ed and  put  in."    The  witness  continued: 

"Q.  Had  the  plans  changed  afterward?  A. 
He  ordered  heavier  foundations  and  deeper  exca- 
vations, and  so  on,  made  tbe  difference.  Q.  The 
work  was  actually  put  in  on  the  building?  A. 
Yes,  sir.  The  Court :  Let  me  ask  for  informa- 
tion. Is  this  account  all  for  laboi%  or  is  any 
of  it  for  material?  Mr.  Gray:  It  is  for  mate- 
rial and  labor  as  shown  in  the  account.  Tbe 
Court ;  And  the  material  you  have  in  that  ac- 
count went  on  that  elevator?  A.  Yes,  sir.  The 
Conrt:  The  work  you  have  charged  for  was 
work  done  on  that  elevator?    A.  Yes,  sir." 

Then  the  trial  judge  remarked  that  be  sup- 
posed there  was  no  question  about  the  ap- 
pellant owning  the  elevator,  to  which  the  at- 
torney for  respondent  replied: 

"No,  I  understand  the  defense  relied  on  in 
this  case  is  that  this  notice  of  filing  this  claim 
which  was  given  to  Gunning  and  described  as 
Ball  &  Gnnning  when  it  was  the  Ball  &  Gun- 
ning Milling  Company,  I  understand  from  Mr. 
Sheppard  that  was  the  real  defense  in  tbe  case." 

The  plaintiffs  then  offered  in  evidence  the 
notice  to  which  the  defendant  objected  for 
the  reason  of  the  discrepancy  in  tbe  names. 
The  trial  conrt  then  asked,  "Is  that  the  de- 
fense in  this  case?'  To  which  the  attorney 
for  the  defendant  replied,  "That  and  the  lien 
statement"  Then,  when  the  lien  statement 
was  offered  in  evidence,  the  only  objection 
made  was  as  to  the  discrepancy  in  the  names 
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as  above  notloed.  In  my  judgment  fbe  points 
upon  wMcb  the  majority  opinion  forces  the 
plaintiffs  to  surrender  a  portion  at  their 
claim  was  never  thought  of  in  behalf  of  the 
defendant  in  the  trial  court  Surely  nothing 
was  said  or  done  to  indicate  to  the  plaintiffs 
or  to  the  trial  court  such  defenses.  This 
case,  I  believe,  presents  an  instance  where 
the  parties  in  effect  conceded  that  the  facts 
were  true,  and  needed  no  proof,  which  the 
majority  opinion  holds  the  plaintiffs  failed 
to  show.  I  think  the  defendant  assumed  a 
position  wldcfa  justified  the  plaintiffs  and  the 
trial  court  in  assuming  that  all  other  facts 
than  the  question  of  the  sufficiency  of  the 
notice  and  the  lien  statement  on  account  of 
the  variation  in  the  names  were  conceded, 
and  this  court  In  now  recognizing  the  right 
of  defendant  to  thus  change  its  position  I 
deem  to  be  in  conflict  with  City  of  St  Louis 
V.  St  Louis,  Iron  Mt  &  S.  Ry.  Co.,  248  Mo. 
10,  25,  154  S.  W.  65. 

We  may,  however,  for  the  purposes  of  a 
decision  in  this  case,  assume  that  the  de- 
fendant did  not  conceide  that  the  allegations 
of  the  lien  statement  were  proven;  yet  I 
think  the  testimony  is  sufficient  to  justify 
the  conclusion  that  the  plaintiffs  did  follow 
up  the  lien  statement  and  show  that  all  of 
the  amount  claimed  therein  was  furnished 
under  a  contract  The  lien  statement  alleg- 
es the  date  when  the  work  "begun  on  con- 
tract of  building  and  constructing  eight  con- 
crete wheat  tanks  to  be  built  and  constructed 
of  sand,  chat,  cement  and  reinforced  with 
iron  rods  and  wire.  •  *  •  That  the  price 
of  the  cement,  sand,  chat,  iron  bars  and  wire, 
and  the  labor  performed  in  the  construction 
of  said  eight  wheat  tanks,  was  $7,600.35." 
This  means  that  such  is  the  value  of  these 
items  in  the  tanks.  McDermott  v.  Claas,  104 
Mo.  14, 23, 15  S.  W.  995.  The  testimony  which 
I  think  supports  this  allegation  and  the  lien 
statement  has  been  quoted  above  wherein  one 
of  the  plaintiffs  testified  that  they  did  the 
work  provided  for  in  the  contract  It  is  true 
the  witness  testifies  that  the  original  con- 
tract was  changed  by  changing  the  plans  and 
making  the  foundations  deeper ;  but  this  yet 
allowed  the  changed  contract  to  stand  sis 
the  final  and  only  contract  for  the  perform- 
ance of  which  the  plaintiffs  are  entitled  to  a 
lien.  This  is  the  contract  alleged  in  the  lien 
statement  and  the  one  about  which  the  wit- 
ness testified.  National  Press  Brick  Co.  v. 
W.  H.  Lester  Construction  Co.,  177  Mo.  App. 
573,  160  S.  W.  1027.  I  also  deem  the  ma- 
jority opinion  in  conffict  with  the  opinion  in 
that  case.  The  inference  is  justifiable,  and 
in  fact  no  other  conclusion  should  be  reach- 
ed, I  think,  than  that  the  contract  to  which 
reference  is  made  in  the  lien  statement  Is  the 
contract  after  the  plans  had  been  changed. 
When  the  contract  was  changed,  it  was  yet 
as  changed  the  contract,  and  the  only  con- 
tract, under  which  the  improvement  was 
made.     The  proof  sustains  this  charge.     I 


think  that  the  defendant  and*  the  trial  court 
recognize  this  as  correct.  There  Is  no  ques- 
tion of  "extras"  involved  in  this  case,  as  I 
see  it  The  plaintiff  offered  in  evidence  the 
written  contract  which  calls  for  the  plans 
the  plaintiff  testified  were  changed.  In  an- 
swer to  a  question  propounded  to  him  in  be- 
half of  the  defendant 

The   judgment,    I   am   firmly    convinced, 
should  be  affirmed. 


HOFFMAN  BROS.  PIANO  CO.  r.  MORRIS. 
<No.  1354.) 

(Springfield  Court  of  Appeals.    Missouri.    June 
4,  1915.) 

1.  Justices  or  ths  Peace  4=s>160  —  Apfkai; 
TO  CiBcuiT  CouBT— Notice — Sebvicb. 

Return  of  service  of  notice  of  appeal  to  the 
circuit  court  from  a  justice's  judgment,  sworn 
to  by  a  private  person,  reciting  that  he  delivered 
a  copy  of  the  notice  correctljr  designating  the 
parties,  is  only  prima  facie  evidence  of  service, 
and  may  be  coutradicted. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  679--691,  658;  Dec. 
Dig.  <8=9l60.] 

2.  Justices  of  the  Peace  ^=>160  —  Appeai, 
TO  Circuit  Coubt— Notice — Motxor  to  Ar- 
STEM  Judgment— Issues. 

A  motion  in  the  circuit  court  to  affirm  a 
judgment  rendered  by  a  justice  of  the  peace  be- 
cause of  failure  to  give  proper  notice  of  an  ap- 
peal from  the  judgment  presents  an  issue  of 
fact,  to  be  tried  and  determined  on  the  evidence 
adduced  by  the  parties,  and  the  court  may  hear 
evidence  on  the  issue  ot  what  notice  of  appeal 
was  served. 

[EA.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  579-^91,  668;  Dec. 
Dig.  «=>160.] 

3.  Appeai.  and  Ebbob  «=3l024— Finding  or 
Pact  —  Motion  to  Affibu  Judgment  fob 
Want  or  Pbopeb  Notice  or  AppeaIt— Evi- 
dence. 

A  finding  on  conflicting,  evidence,  on  hear- 
ing of  motion  in  the  circuit  court  to  affirm  a 
justice's  judgment  for  want  of  proper  notice  of 
appeal,  will  not  be  disturbed. 

LEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  INg.  H  ^i^.  3816-^823,  8836,  3837, 
4020-4022,  4025-4028;    Dec.  Dig.  «=3l024.] 

4.  Justices  or  the  Pkack  «=)160— Appeal  to 
CiBouiT  Coubt— Nottc»— Defectb, 

A  defect  in  notice  of  appeal  from  a  justice's 
Judgment  for  defendant  arising  from  the  fact 
that  defendant  is  designated  as  Mrs.  J.  B.  M.," 
instead  of  "Mrs.  A.  J.  M.,"  is  fatal,  and  the  cir- 
cuit court  may  on  motion  affirm  the  judgment 
[Ed.  Note.— For  other  cases,  see  Justices  ot 
the  Peace,  Cent  Dig.  H  579-591,  653;  Dtc 
Dig.  €=»160.] 

Robertson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  the  Hoffman  Bros.  Piano  Com- 
pany against  Mrs.  A.  J.  Morris.  From  a 
judgment  of  the  ciraiit  court,  granting  a  mo- 
tion to  affirm  a  Judgment  for  defendant  ren- 
dered by  a  Justice  of  the  peace,  plaintiff  ap- 
peals. Affirmed,  and  certified  to  ttie  Supreme 
Court 
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M.  K.  lively,  of  Webb  City,  tor  appellant. 
Wolfe  &  Burnett,  ct  Joplin,  tor  respondent 

STUE6IS,  J.  This  appeal  Is  from  a  Judg- 
ment of  the  circuit  court,  affirming  on  motion 
the  judgment  rendered  by  a  justice  of  the 
peace  wbere  the  suit  originated.  The  suit  Is 
in  replevin  for  a  piano,  and  the  defendant 
won  In  the  justice  court.  The  plaintiff  ap- 
pealed to  the  circuit  court,  but  not  on  the 
day  on' which  the  Justice  rendered  his  Judg- 
ment This  necessitated  that  plaintiff  give 
notice  of  appeal,  as  provided  by  section  7582, 
B.  S.  1909.  The  circuit  court  sustained  de- 
fendant's motion  to  affirm  the  Judgment,  al- 
leging that  plaintiff  had  failed  to  give  a  prop- 
er notice  of  the  appeal  before  the  second 
term  of  the  circuit  court  after  the  appeal 
was  taken,  as  provided  by  section  7584,  R.  S. 
1906. 

On  the  hearing  of  the  motion  to  affirm 
there  appears  to  have  been  filed  with  the  pa- 
pers in  the  case  a  notice  of  appeal  entitling 
the  cause  as  It  was  In  the  Justice  court  and  is 
bere.    To  thla  notice  Is  appended  a  proof  of 
service  of  the  same  on  the  defendant,  sworn 
to  by  one  F.  W.  Patton,  stating  that  a  copy 
of  such  notice  was  delivered  by  him  to  the 
defendant  on  the  date  mentioned.    The  de- 
fendant however,  produced  a  notice  which 
sbe  swore  was  the  notice  delivered  to  her  by 
Patton,  and  the  only  notice  of  any  kind  serv- 
ed on  her  In  reference  to  this  or  any  other 
case.    The  caption  of  this  notice  entities  the 
case  as  "Hoffman  Bros.  Piano  Cktmpany,  a 
Corporation,  Plaintiff,  v.  Mrs.  J.  B.  Morris, 
Defendant,"   Instead   of   against  Mrs.   A.  J. 
Morris,  the  defendant  In  this  cause.    Follow- 
ing this  Utie  of  the  case  are  the  words: 
"Notice  of  Appeal.    To  Mrs.  J.  B.  Morris,  De- 
fendant in  the  Above-EntiUed  Suit"    The  no- 
tice is  to  the  effect  that  the  plaintiff  has 
taken  an  appeal  to  the  circuit  court  of  Jas- 
per county.  Mo.,  from  the  Judgment  of  the 
Justice,  giving  the  name  of  the  Justice,  the 
township  and  county,  and  the  nature  of  the 
suit,  and  that  the  Judgment  was  for  the  de- 
fendant   The  defect  In  the  notice,  which  de- 
fendant claims  rendered  it  insufficient  to  con- 
fer Jurisdiction  on  the  circuit  court  over  the 
defendant  on  this  appeal,  is  that  the  defend- 
ant is  designated  as  "Mrs.  J.  B.  Morris,"  In- 
stead of  "Mrs.  A.  J.  Morris."    The  trial  court 
held  the  notice  Insufficient  and  sustained  the 
motion  to  affirm.    The  plaintiff  then  filed  a 
motion  to  set  aside  the  Judgment  of  affirm- 
ance, supported  by  an  affidavit ;   but  the  cir- 
cuit court  overruled  tUs  motion,  and  plaln- 
tiOr  appeals. 

[1-3]  We  have  no  difficulty  In  holding  that 
the  return  of  service  attached  to  the  notice 
of  appeal  and  sworn  to  by  a  private  person, 
to  the  effect  that  he  delivered  to  the  defend- 
ant a  copy  of  the  notice  correctly  designating 
the  parties  to  the  suit,  is  no  more  than  prima 
facie  evidence  of  such  service,  and  is  open  to 
contradiction.  We  held  In  Comstock  v.  Pack- 
ing Co..  171  Mo.  App.  410,  416,  158  S.  W.  815, 
177  8.W.— 21 


817, -that  the  statute  does  not  require  that 
the  notice  of  appeal  and  proof  of  service  be 
filed  with  the  trial  court  and  that: 

"When  a  notice  to  affirm  a  judgment  for  fail- 
ure to  give  proper  and  timely  notice  of  the  ap- 
peal has  been  filed  this  raises  an  issue  of  fact 
and  the  court  may  hear  evidence  thereon.  Cal- 
derwood  v.  Robertson,  112  Mo.  App.  103,  105, 
86  S.  W.  879." 

The  court,  therefore,  did  not  commit  error 
in  hearing  evidence  on  the  question  of  what 
notice  of  appeal  was  served  on  the  defendant, 
and  In  finding  that  the  notice  actually  served 
described  the  case  as  being  against  Mrs.  J.  B. 
Morris,  defendant  and  was  directed  to  such 
person.  Horton  v.  Railroad,  26  Mo.  App.  349, 
355. 

The  hearing  of  the  motion  to  affirm  the 
Judgment  for  want  of  a  proper  notice  of  ap- 
peal raised  an  issue  to  be  tried  and  determin- 
ed on  the  evidence  adduced  by  both  parties. 
The  plaintiff  should  have  produced  on  such 
hearing  whatever  evidence  It  had  to  sustain 
Its  position  that  It  had  served  a  proper  no- 
tice of  appeal.  The  plaintiff  now  contends 
that  the  affidavit  which  It  filed  in  support  of 
Its  motion  to  set  aside  the  order  affirming  the 
Judgment  shows  that  a  proper  notice  of  ap- 
peal was  In  fact  served.  Sudi  evidence 
should  not  be  withheld,  at  least  without  good 
cause  shown,  until  the  motion  to  set  aside 
the  Judgment  of  affirmance  la  presented,  and 
then  presented  in  the  form  of  an  affidavit 
We  do  not  know  to  wttat  extent  the  trial 
court  weighed  the  evidence  contained  in  the 
affidavit  against  that  previously  produced  by 
defendant;  but.  In  any  event,  there  was  no 
more  than  a  conflict  of  evidence,  the  finding 
on  which  we  will  not  disturb. 

[4]  It  also  seems  that,  under  the  repeated 
decisions  of  our  appellate  courts,  the  notice 
of  appeal  actoally  served  on  defendant  In 
this  case  is  not  sufficient  to  confer  jurisdic- 
tion of  the  appeal  on  the  circuit  court  The 
rule  is  firmly  ^tobllshed  that  the  notice  of 
appeal  must  properly  designate  by  correct 
names  the  parties  plaintiff  and  defendant  in 
the  case  wherein  the  Judgment  appealed  from 
Is  rendered.  McGlnnlss  &  Ingels  Co.  v.  Tay- 
lor, 22  Mo.  App.  513;  Smith  Drug  Co.  v. 
nm,  61  Mo.  App.  680,  684;  Comstock  v.  Pack- 
ing Co.,  171  Mo.  App.  410,  420,  156  S.  W.  816; 
Stone  V.  Baer,  82  Mo.  App.  339;  State,  to  Use 
T.  Hammond,  92  Mo.  App.  231;  Hammond  t. 
Kroff,  36  Mo.  App.  118, 121.  This  case  Is  not 
distinguishable  in  prindpie  from  the  cases 
above  cited,  and  especially  that  of  McGln- 
nlss &  Ingels  Co.  v.  Taylor,  supra,  wherein 
the  notice  of  appeal  designated  "C.  C.  Tay- 
lor" as  defendant  Instead  of  "J.  J.  Taylor," 
and  the  notice  was  for  that  reason  held  in- 
sufficient That  case  is  bottomed  on  Tiffin  r. 
Milllngton,  3  Mo.  418,  wherein  the  notice  of 
appeal  designated  the  appealing  granlshee  as 
the  defendant  In  the  case.  The  Court  of  Ap- 
Iieals,  after  referring  to  the  Tiffin  Case,  su- 
pra, said: 

"It  would  appear  from  this  that  great  partic- 
ularity is  required  in  such  notice.    And  so  It  is 
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atated  in  Wade  on  Notice,  f  1211.  It  is  evi- 
dent that  the  notice  is  a  thing  apart  from  the 
knowledge  which  the  party  to  be  notified  may 
have.  The  appellee  may  have  actual  knowledge 
of  an  appeal  being  taken.  He  may  stand  by 
and  see  it  perfected,  yet  he  mast  have  the  statu- 
tory notice,  and  this  notice  must  describe  the 
canse  in  which  the  appeal  is  taken." 

The  case  of  Stone  t.  Baer,  supra,  Is  also 
directly  in  point,  since  the  court  there  held  a 
notice  of  appeal  insufficient  which  designated 
the  defendant  as  "J.  Henry  Baer,"  when  the 
Judgment  appealed  from  was  against  "Henry 
Baer."  It  may  be  that  the  court  was  Justi- 
fied in  remarUng,  as  it  did  in  that  case, 
that: 

"There  has  been  a  strictness  in  reference  to 
these  notices  bordering  on  the  nnreasonable,  but 
we  feel  bound  to  follow  the  rule  as  declared." 

We  cannot  bold  the  present  notice  of  ap- 
peal good  without  being  in  conflict  with  the 
cases  above  cited,  and  we  cannot  well'  bold 
that  the  trial  court  committed  error  in  fol- 
lowing the  repeated  decisions  of  the  appel- 
late courts  of  this  state.  We  have  read  the 
cases  cited  by  plaintiff,  and,  were  we  with- 
out direct  precedents,  we  might  by  analogy 
reason  that  this  notice  Is  good.  The  courts, 
however,  have  distinguished  notices  of  ap- 
peals from  somewhat  similar  notices  serving 
other  purposes,  and  we  will  content  our- 
selves with  citing  and  following  those  directly 
In  point 

It  results  that  the  Judgment  of  the  circuit 
court  Is  affirmed. 

FAKRINGTON,  J.,  concurs.  BOBERT- 
ROK,  P.  J.,  dissents  In  a  separate  opinion; 
and,  deeming  this  opinion  In  conflict  with  cer- 
tain decisions  of  the  other  Courts  of  Appeals, 
the  case  is  certified  to  the  Supreme  Court 

ROBERTSON,  P.  J.  The  notice  which  was 
served  on  defendant  reads  as  follows: 

"Before  W.  M.  Covey,  Justice  of  the  Peace  in 
and  for  Mineral  Township,  Jasper  County, 
Missouri. 

"Hoffman  Bros.  Piano  Company,  a  Corporation, 
Plaintiff,  v.  Mrs.  J.  B.  Morris,  Defendant 

"Notice  of  AppeaL 

"To  Mrs.  J.  B.  Morris,  Defendant  in  the  Above- 
Entitled  Suit: 

"You  are  hereby  notified  that  the  plaintiff  the 
Hoffman  Bros.  Piano  Company,  a  corporation, 
has  taken  an  appeal  to  the  circuit  court  of  Jas- 
per county,  Missouri,  from  the  judgment  of  the 
Justice  W.  M.  Covey,  a  justice  of  the  peace  in 
and  for  Mineral  township,  Jasper  county,  Mis- 
souri, and  being  a  suit  in  replevin  to  recover  the 
possession  of  a  piano,  and  the  judgment  was  for 
the  defendant,  that  the  defendant  was  at  the 
time  of  the  commencement  of  the  suit  entitled 
to  the  possession  of  the  property  and  the  costs 
were  taxed  to  the  plaintiff;  said  judgment  was 
rendered  on  the  16th  day  of  Decemlwr,  1913. 

"Dated  this  11th  day  of  March,  1914. 

"Hoffman  Bros.  Piano  Co.,  Appellant." 

It  Is  said  In  Igo  v.  Bradford,  110  Mo.  App. 
870,  674,  85  S.  W.  618,  619,  that: 

"The  object  of  the  notice  is  to  notify,  and  if 
under  a  &ir  and  reasonable  interpretation  it 
does  this,  it  shall  not  be  held  insufficient  be- 


cause of  other  possible,  but  unnatural,  meaninss 
which  might  b«  twisted  out  of  it  by  an  ingen- 
ious mind." 

To  the  same  effect:  Holschen  Coal  Co.  v. 
Mo.  Pac.  Ry.  Co.,  48  Mo.  App.  678,  681 ;  Man- 
roe  V.  Herrlngton,  99  Mo.  App.  288,  293,  73 
S.  W.  221 ;  Teasdale  &  Co.  v.  American  Fruit 
Product  Co.,  120  Mo.  App.  584,  586,  97  S.  W. 
665;  Taft  V.  Standard  Life  &  Accident  Ins. 
Co.,  127  Ma  App.  308,  310,  105  S.  W.  274. 

In  my  opinion,  when  defendant  received 
the  above  notice,  with  Its  full  description  of 
the  Judgment  appealed  from,  the  only  error 
being  in  her  initials,  that  she  must  have 
known  that  she  was  the  Individual  Intended 
to  be  therein  designated.  She  virtually  con- 
ceded BO  much  when,  testifying  In  support 
of  her  motion  to  affirm,  she  stated  that  tbis 
is  "the  only  notice  of  appeal  served  on  me  in 
said  cause."  The  notice  sen-ed  accomplish- 
ed the  purposes  of  the  statute,  I  think,  and 
fully  advised  defendant  of  the  appeal  taken 
by  plaintiff. 

The  opinion  of  the  majority  I  deem  in  con- 
flict with  the  opinions  in  the  cases  I  have 
cited  above. 


LINBO  MEDICINE  CO.  v.  MOON. 

(No.  1502.) 

(Springfield   Court  of   Appeals.     Missouri. 

June  4,  1915.) 

1.  GUABANTT    «=»25— ACOBFTANCR    OF    GUAB- 
ANTY— KNOWLEOaE   OF   GUASANTOR— NOTICS 

OF  Acceptance. 

That  a  guarantor  did  not  read  the  instru- 
ment he  signed  and  did  not  know  that  be  was 
signing  a  guaranty  of  payment  in  case  a  third 
person  did  not  perform  a  contract,  may  be  con- 
sidered on  the  question  of  his  knowledge  of  ac- 
ceptance of  the  guaranty  so  as  to  dispense  with 
notice  thereof  to  him. 

[Ed.  Note. — For  otber  cases,   see  Guaranty, 
Cent.  Dig.  §§  102-104;    Dec.  Dig.  «=>25.] 

2.  GUABANTT  ®=>7— ABBOLITTK  AND  UNCONDI- 

TioNAL  GuABANTT— Notice  of  Acceptance 

—Necessity. 

One  who  directly  binds  himself  to  be  re- 
sponsible for  the  performance  of  a  third  per- 
son's contract  already  made  is  liable  on  his 
guaranty  without  any  notice  of  acceptance  of 
his  guaranty  for  the  delivery  of  the  contract, 
and  the  guaranty  with  it  is  an  acceptance. 

[Ed.   Note. — For   other  cases,   see    Guaranty, 
Cent.  Dig.  §  0;    Dec.  Dig.  «=»7.] 

3.  Guabanty  «=»7  —  Offer  of  GxrARAifTT  — 
AccEPTANCB— Notice — Necessity. 

An  offer  of  guaranty  is  not  binding  until 
accepted  and  notice  of  acceptance  given  to  the 
guarantor. 

[Ed.   Note.— For  other  cases,   see  Ouarantv, 
Cent  Dig.  f  9;    Dec.  Dig.  «=»7.] 

4.  GUABANTT  «=»7  —  Ofi«b  of  Goabawtt  — 

Acceptance — Notice — Nbcessttt. 

Where  a  guarantor  of  performance  by  a 
third  person  of  a  contract  not  in  existence  until 
after  the  signing  by  the  guarantor  of  the  in- 
strument of  guaranty  and  until  subsequently  ap- 
proved and  executed  by  the  other  party  to  the 
contract,  the  guaranty  was  conditional  and  not 
absolute,  and  notice  of  acceptance  is  necessary 
to  hold  the  guarantor. 

[Ed.   Note. — For  other   cases,   see   Guaranty, 
Cent.  Dig.  f  9;   Dec.  Dig.  <3=»7.] 
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Appeal  from  Olrcult  Court,  Texas  County; 
L.  B.  Woodslde,  Judge. 

Action  by  the  Lilnro  Medicine  Company 
against  W.  T.  MoOn.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

John  H.  Sanks,  of  Houston,  for  appellant. 
Barton  &  Impey,  of  Houston,  for  respondent 

STDRGIS,  J.  This  is  an  action  on  a  con- 
tract of  guaranty  against  W.  T.  Moon,  the 
guarantor,  who  executed  same  collateral  to  a 
contract  entered  into  by  plaintiff  with  one 
Jobn  R.  Parrlsb  by  which  the  plaintiff 
agreed  to  sell  to  Parrlsh,  on  the  terms  men- 
tioned, medicines,  extracts,  and  other  ar- 
ticles manufactured  by  it,  and  the  defendant, 
Moon,  guaranteed  the  full  payment  of  the 
same.  The  defense  is  that  the  defendant  re- 
ceived no  notice  and  had  no  knowledge  of 
the  acceptance  by  plaintiff  of  the  guaranty. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  Judgment  rendered  for  the  defend- 
ant 

It  will  I>e  sufficient  to  say  that  plaintiff, 
located  at  St  Louis,  Mo.,  manufactures  and 
sells  the  class  of  goods  mentioned  to  itiner- 
ant vendors  or  peddlers  who  travel  through 
the  rural  districts  and  sell  same  to  farmers, 
llie  contract  provided  for  the  sale  of  such 
goods  to  Parrlsh  on  time  and  for  periodical 
reports  of  sales  and  payments  for  the  goods 
sold.    The  guaranty  reads  as  follows: 

"In  consideration  of  the  execution  and  de- 
livery of  the  within  agreement  by  the  Idnro 
Medicine  Company,  and  the  sale  and  delivery 
by  it  to  the  party  of  the  second  part  of  its 
medicines,  extracts,  and  other  articles,  as  here- 
in stipulated,  we,  the  undersigned,  jointly  and 
aererally,  guarantee  the  full  and  complete  pay- 
ment of  the  same  at  the  time  and  place  and  in 
the  manner  in  said  agreement  provided." 

The  plaintiff  proved  the  execution  of  the 
contract  between  itself  and  Parrlsh  and  de- 
fendant's signature  to  the  guaranty ;  'that  it 
sold  and  delivered  to  Parrlsh  under  his  con- 
tract various  shipments  of  goods  covering  a 
period  of  near  three  years  and  amounting  to 
1606.32;  rarioua  credits  thereon  amounting 
to  $426.32,  and  a  balance  unpaid  of  $180,  the 
amount  sued  for. 

The  eyldence  of  defendant  shows  that 
when  he  signed  the  guaranty  in  question  no 
contract  had  been  execifted  or  even  signed  by 
Parrlsh;  that  Parrlsh  was  already  in  that 
business  with  another  company  and  had  not 
determined  whether  or  not  he  would  change 
and  engage  In  this  business  with  the  plain- 
tiff; that  at  the  time  defendant  signed  the 
guaranty  It  was  attached  to  a  blanlc  form  of 
contract,  none  of  the  blanks  which  covered 
many  of  the  details  being  filled  out,  and  not 
then  signed  by  any  one.  Defendant  signed 
at  the  solicitation  of  plaintifTs  field  agent, 
who  it  appears  procured  the  signatures  of 
the  guarantors  and  then  that  of  Parrlsh  and 
then  sent  the  same  to  plaintiff's  home  office 
at  St  Lonls,  Mo.,  for  acceptance  or  rejection. 
The  contract  was  accepted  and  executed  on 
behaK  of  plaintiff  company  by  its  vice  preei- 
dott  ■•me  ttme  later.     The  plaintiff  intro- 


duced no  evidence  on  this  point  and  nothing  Is 
shown  here  except  defendant's  evidence  as  to 
the  situation  of  the  parties  and  the  Conditlop 
of  the  papers  when  he  signed  and  wttat  now 
appears  on  the  face  of  such  papers. 

ti]  Defendant  further  testified  that  he  did 
not  read  th4  paper  he  signed,  and  that  plain- 
tifTs field  agent  told  him  it  was  a  recom- 
mendation of  Parrlsb  to  Ms  company,  and 
that  he  did  not  know  he  was  signing  a  guar- 
anty of  payment  in  case  Parrlsh  engaged  in 
selling  plaintifTs  goods  to  be  purchased  on 
time.  The  defendant's  attorney  frankly  con- 
cedes in  this  court  that  as  defendant  could 
have  reed  this  instrument  there  is  no  de- 
fense on  this  ground ;  but  we  agree  that  such 
evidence  has  a  bearing  on  the  question  of  de- 
fendant's knowledge  of  plaintiff's  acceptance 
of  the  guaranty  so  as  to  dispense  vrlth  no- 
tice to  hhn.  Defendant's  evidence  also  is- 
that  he  had  never  had  any  talk  with  Parrlsh 
in  relation  to  the  contract  of  guaranty,  and 
knew  liothing  from  him  about  this  matter 
when  he  signed  the  paper;  that  he  saw  Par- 
rlsh at>out  a  week  later,  and  Parrlsh  then 
told  him  he  did  not  know  whether  he  would 
go  to  work  for  plaintiff  or  not;  that  he  never 
received  any  notice  as  to  his  or  any  guar- 
anty being  accepted;  that  he  knew  Parrlsb 
was  selling  medicines,  etc.,  but  did  not  know 
whether  he  had  changed  companies;  that 
the  first  he  knew  that  plaintiff  was  trying  to 
hold  him  as  a  guarantor  was  some  two  years 
later,  when  he  received  certain  lettecs  to  the 
effect  that  Parrlsh  had  failed  to  pay  and 
plaintiff  expected  him  to  make  it  good. 

[2]  The  plaintiff  contends  that  the  trial 
court  erred  in  not  holding  that  this  contract 
of  guaranty  is  not  an  absolute  and  uncondi- 
tional promise  to  pay  or  be  responsible  for 
the  value  of  the  goods  purchased  by  Parrlsh, 
and  that  tn  such  case  no  notice  of  acceptance 
is  necessary  under  the  rulings  made  in  Globe 
Ptg.  Co.  V.  Blckley,  73  Mo.  App.  499;  Wright 
T.  Dyer,  48  Mo.  625 ;  Printing  Co.  v.  Belcher, 
127  Mo.  App.  133,  104  S.  W.  894;  Davis 
Sewing  Machine  Co.  v.  Jones,  61  Ma  409. 
In  the  case  last  mentioned,  the  court  said: 

"It  has  been  long  settled  in  this  state,  that 
a  mere  proposal  to  guarantee  a  contingent  lia- 
bility is  not  binding  on  the  guarantor,  unless  he 
is  notified  of  its  acceptance.  (Cases  cited.) 
But  it  is  also  settled  that  where  a  party  4i- 
rectly  hindt  himielf  to  be  reiporiHble  for  the 
fulfillment  of  another's  contract  already  made, 
no  such  notice  can  be  necessary.  In  fact,  the 
delivery  of  the  contract  and  the  guaranty  with 
it  is  an  acceptance.  •  •  •  There  was  no 
question  of  notice  or  aoceptance  in  this  case." 
(Italics  ours.) 

The  other  cases  dted  are  In  line  with  this 
one  and  bold  that  the  instruments  there  sued 
on  are  complete  and  absolute  nndertaklngs 
to  be  responsible  for  the  value  of  goods  or 
money  to  be  paid  under  attached  or  executed 
contracts.  In  Bank  v.  Pillman,  176  Mo.  App. 
loc.  clt  436,  168  S.  W.  433,  the  test  Is  stated 
thus: 

"Tliis  being  tme,  the  question  essentiaUy 
turns  upon  a  construction  or  interpretadon  .of 
the  contract  between  the  jwrties,  for  if  it  ap- 
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pears  to  be  an  abaolate  andertaking  on  the  part 
of  the  guarantor,  no  notice  of  acceptance  is  re- 
quired, and  action  with  reliance  thereon  will 
suffice;  while  if  a  mere  offer  or  proposition  is 
presented,  notice  of  acceptance  is  required. 
Therefore,  the  first  step  toward  ascertaining-  the 
liability,  in  this,  as  in , every  other  case  of  a 
guarantor,  is  to  determine  the  meaning  of  his 
contract  See  Brandt  on  Suretyship  and  Guar- 
anty (3d  Ed.)  f  103." 

In  Bank  y.  Stewart,  162  Mo.  App.  loc.  cit 
319,  133  S.  W.  70,  the  court  considered  the 
effect  of  an  Instrument  directed  to  a  bank 
and  reading:  "Cash  checks  for  Roley  &  Co. 
till  next  week.  Will  see  it  paid,"  and  beld 
that  it  was  a  direct  and  absolute  obligation 
and  no  notice  of  acceptance  was  required; 
but  that  if  such  Instrument  read  to  pay  the 
checks  and  defendant  would  "guarantee  the 
payment  of  them,"  such,  without  more,  would 
be  a  proposal  of  guaranty  and  require  a  no- 
tice of  acceptance.  See  Rankin  &  Rankin  y. 
Childs,  9  Mo.  673. 

[3, 4]  The  present  case,  we  think,  falls 
within  the  line  of  cases  holding  that  an  offer 
of  guaranty  is  not  binding  until  accepted, 
and  notice  of  the  acceptance  given  to  the 
guarantor.  Deering  Harvester  Co.  y.  Sulser, 
78  Mo.  App.  670;  Peninsular  Btoye  Co.  t. 
Adams  Hardware  Co.,  93  Mo.  App.  237;  Row- 
ell  Mfg.  Co.  V.  Isaacs,  144  Mo.  App.  68,  128 
8.  W.  760;  Deere  Plow  Co.  v.  McCullough, 
102  Mo.  App.  458,  76  S.  W.  716;  Nelson  Mfg. 
Co.  V.  Shreve,  94  Mo.  App.  618,  68  8.  W. 
376;  Rankin  &  Rankin  ▼.  Childs,  supra;  Bank 
V.  Goldstein,'  86  Mo.  App.  516;  Taylor  v. 
Shouse,  73  Mo.  361.  In  the  case  last  cited 
the  coart  held  that  the  Instrument  sued  on 
was  not  a  guaranty  of  a  contract  "already 
entered  into,"  as  in  Davis  Sewing  Machine 
Co.  y.  Jones,  supra,  but  a  proposal  to  guar- 
antee payment  of  a  contract  yet  to  be  made, 
and  therefore  notice  of  acceptance  was  neces- 
sary. In  the  case  first  dted,  Deering  Har- 
vester Co.  V.  Snlser,  the  contract,  though 
signed  by  the  purchaser  at  the  time  the  guar- 
antor signed,  yet  provided  that  It  was  not  to 
be  effective  until  approved  by  the  plaintiff, 
and  the  court  there  said: 

"There  was  no  contract,  much  less  a  guaranty 
of  that  contract,  at  the  time  defendant  signed 
the  paper  now  sought  to  be  made  a  guaranty. 
The  paper  on  which  the  contract  was  written 
especially  withheld  from  it  any  force  as  a  con- 
tract, or  any  acceptance  of  defendant  as  a 
Suarantor,  until  audi  acceptance  had  been  in- 
orsed  by  plaintiff  at  Chicago,  Illinois." 

In  the  Instant  case  there  was  no  contract 
even  signed  by  Parrlsh  when  defendant  sign- 
ed as  guarantor,  and  no  binding  contract 
came  into  existence  until  approved  and  exe- 
cuted by  plaintiff  at  St.  LouIb,  Mo.,  some 
time  later.  As  said  In  RoweU  Mfg.  (^.  v. 
Isaacs,  supra: 

"Until  such  acceptance,  it  contained  nothing 
but  an  offer  on  the  part  of  Crouch  [Parrish]  to 
purchase  goods — a  mere  unaccepted  order — and 
an  offer  of  defendant  to  guarantee  performance 
by  Crouch  should  his  offer  be  accepted." 

The  cases  on  this  subject  are  reviewed  at 
length  In  Pearsell  Mfg.  Co.  v.  Jeffreys,  183 


Mo.  386,  81  S.  W.  901,  lOS  Am.  St  Rep.  49S, 
and  Bank  v.  Stewart,  supra,  and  we  doubt 
if  what  we  have  here  said  has  added  any- 
thing to  the  learning  on  this  subject  or  serv- 
ed to  make  clearer  the  somewhat  shadowy 
distinction  between  the  two  lines  of  cases. 
We  hold,  however,  that  the  court  did  not 
commit  error  In  holding  that  this  Is  a  condi- 
tional and  not  an  absolute  contract  of  guar- 
anty, and  that,  there  being  no  executed  con- 
tract or  acceptance  of  the  guaranty  when 
made,  a  subsequent  notice  of  acceptance  was 
necessary  and  that  no  such  notice  was  given. 
The  result  is  that  the  Judgment  Is  af- 
firmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


WRIGHT  V.  BORAM.    (No.  1483.) 

(Springfield  0>nrt  of  Appeals.    Missouri.    Jon* 
4,  191S.) 

1.  Covenants  «=»6  —  Wabrantt  Died  —  Es- 
sentials. 

A  warranty  deed  by  the  granting  clause  of 
which  the  grantors  "do  by  these  presents  grant, 
bargain,  sell,  convey,  and  confirm,"  and  the 
habendum  clause  of  which  was:  "To  have  arid 
to  hold  the  premises  aforesaid  *  *  *  unto 
the  said  party  of  the  second  part  and  unto  her 
heirs  and  assigns  forever,  the  said  B.  and  E.  B. 
hereby  covenanting  that  they  will  warrant  and 
defend  the  title  against  all  persons  claiming  by, 
through,  or  under  them.  There  are  no  liens  or 
mortgages  against  the  aforesaid  lands,  and  taxes 
for  1904  and  previous  yean  are  paid"^<wnsti- 
tutea  a  deed  of  general  warrant?. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  f |  3,  4 ;  Dec.  Dig.  «S35.] 

2.  COVBNANTS  «=>35— Genebai.  and  Sfboiai. 

Covenants— CoNSTBUCTioH. 

General  covenant,  whether  express  or  raised 
by  implication  from  the  words  "grant,  bargain, 
and  sell,"  are  not  restricted  in  their  operation 
by  limited  special  covenants,  unless  the  cove- 
nants are  so  irreconcilable  that  they  cannot  all 
have  their  full  force,  or  unless  the  limited  cove- 
nant refers  to  the  general  covenant  in  auch  a 
manner  as  to  show  the  Intention  of  the  grantor 
was  to  restrain  the  effect  thereof. 

[Ed.  Note.— EV)r  other  cases,  see.  Oovenanti^ 
Cent  Dig.  |  35 ;   Dec.  Dig.  <S=»35.] 

Appeal  from  Circuit  Court,  Greene  County; 
Guy  D.  Klrby,  Judge. 

Action  by  Amanda  J.  Wright  against  Rob- 
ert Boram.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed.     . 

L.  O.  Nleder,  of  Mansfield,  O.  W.  Goad,  of 
Springfield,  and  J.  P.  Swain,  of  Mountain 
View,  for  appellant  S.  A.  Cunningham,  of 
Eminence,  and  Lincoln  &  Lincoln,  of  Spring- 
field, for  respondent 


ROBERTSON,  P.  J.  PlalntUT  alleges  in 
her  fifth  amended  petition,  upon  which  the 
cause  was  tried,  that  she  bought  360  acres 
of  land  from  defendant  In  Shanncm  county; 
that  on  account  of  the  fraud  and  deceit  of 
the  defendant  she  was  Induced  to  and  did  ac- 
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cept  a  special  warranty  deed  therefor  and  a 
defective  abstract  of  title,  whereas  the  de- 
fendant agreed  to  execute  a  general  warranty 
deed  and  to  famish  an  abstract  of  title  to 
said  land  showing  no  Uens  or  IncumbranceB 
tberecm;  that  by  reason  thereof  she  brought 
suit  to  qniet  her  title  to  said  land,  in  which 
she  expended  in  court  costs  and  attorney's 
fees  the  sum  of  $287.60,  for  which  Judgment 
was  sought  The  defendant  answered  by 
general  denial  a  plea  of  the  statute  of  limi- 
tatlons,  and  other  special  defenses.  The  ac- 
tion was  commenced  in  Siiannon  county,  a 
change  of  venue  talien  to  Greene  county, 
where  a  trial  without  a  Jury  was  had,  and 
at  the  (dose  of  the  testimony  the  court,  at 
the  request  of  the  defendant,  gave  a  so-call- 
ed declaration  of  law  to  the  effect  that,  un- 
der all  of  the  pleadings  and  evidence,  the 
plaintiff  was  not  entitled  to  recover,  and  ren- 
dered Judgment  for  the  defendant  The 
plaintiff  has  appealed. 

What  is  termed  the  declaration  of  law 
has  no  more  legal  effect  than  a  general  Judg- 
ment for  the  defendant  It  presents  no  oth- 
er Issues  for  our  consideration  than  does 
sDcb  a  Judgment,  as  under  such  declaration 
we  can  inquire  Into  only  the  question  as  to 
whether  there  is  any  substantial  testimony 
tending  to  support  the  Judgment,  and  wheth- 
er the  record  proper  is  sufficient  therefor. 

{>]  There  are  numerous  technical  points 
npon  which  this  Judgment  should  be  afDrm- 
ed,  but  we  have  concluded  to  pass  over  them 
and  dispose  of  the  api)eal  upon  the  merits 
of  the  case.  The  warranty  deed  which  the 
plaintiff  contends  is  a  special  oae,  but  which 
the  defendant  asserts  is  general,  contains  in 
the  granting  clause  thereof  that  the  grantors, 
the  defendant  and  his  wife,  "do  by  these 
present  grant,  bargain,  and  sell,  convey,  and 
confirm."  The  habendum  clause  is  as  fol- 
lows: 

"To  have  and  to  hold  the  piemiaes  aforesaid, 
with  all  and  singular  the  rignta,  privileeeB,  ap- 
pnrtenances,  and  immunities  thereto  belonging, 
or  in  any  wise  appertaining,  unto  the  said  party 
of  the  second  part,  and  unto  her  heirs  and  as- 
signs forever ;  the  said  Robert  Boram  and  Ella- 
abeth  Boram  hereby  covenanting  that  they  will 
warrant  and  defend  the  title  to  the  said  prem- 
ises against  all  persons  claiming  by,  through  or 
under  them.  There  are  no  liens  or  mortgages 
against  the  aforesaid  land,  and  taxes  for  1904 
and  previous  years  are  paid." 

The  defendant,  to  maintain  his  contention 
that  this  is  a  general  warranty  deed,  cites 
Tracy  v.  Greffet,  64  Mo.  App.  562,  Alexander 
V.  Schrieber,  10  Mo.  460,  Collier  v.  Gamble, 
10  Mo.  467,  471,  and  Miller  v.  Bayless,  194 
Ma  630,  92  S.  W.  482,  approving  the  opinion 
in  the  Tracy  Case.  The  Alexander  Case  in- 
volved the  effect  of  what  Is  now  section  2793, 
B.  S.  1909,  upon  a  deed  which  contained  the 
osnal  covenant  of  general  warranty.  The 
ColHer  Case  Involved  a  right  of  action  in  an 
assignee. 


[2]  AH  of  the  cases  cited  by  defendant  are 
tn  harmony  upon  the  pr(q;)osltion: 

"That  general  covenants,  whether  they  be  ex- 
pressed on  the  face  of  the  deed  or  raised  by  im- 
plication of  law  from  the  words  'grant,  bargain, 
and  sell,'  are  not  restricted  in  uieir  operation 
by  limited  special  covenants,  unless  the  different 
covenants  are  so  irreconcilable  that  they  cannot 
all  have  their  full  force,  or  unless  the  limited 
covenant  refers  to  or  is  connected  with  the  gen- 
eral covenants  in  such  a  manner  as  to  show  the 
intention  of  the  grantor  was  to  restrain  the 
force  and  effect  of  the  general  covenants."  Mil- 
ler Case,  194  Mo.  637,  92  S.  W.  483. 

In  the  Tracy  Case  the  habendum  clause  of 
the  deed  there  under  adjudication  did  not  re- 
fer to  the  operative  statutory  words  In  any 
manner  or  undertaking  to  contradict  or  Umit 
their  legal  effect,  and  it  Is  there  held  that 
the  deed  Is  a  general  warranty  deed,  because 
the  deed  does  not  recite  in  the  habendum 
clause  that  the  preceding  covenant  of  title  as 
against  the  world  should  not  be  further  bind- 
ing than  as  in  said  clause  covenanted.  In 
the  BUller  Case  (see  same  case,  101  Mo.  App. 
487,  74  S.  W.  648)  it  is  held  that  in  the  deed 
there  Involved  the  habendum  clause  specif- 
ically limited  all  covenants  In  the  deed,  ex- 
pressed and  implied,  to  those  contained  in 
the  habendum  clause.  The  Tracy  Case  is 
noticed  at  page  639.  Applying  the  rule  of 
construction  established  by  those  cases,  the 
deed  in  the  Tracy  Case  being  almost  identi- 
cal to  the  one  here  involved,  we  hold  that 
plaintifl  received  what  she  alleges  her  con- 
tract called  for,  a  general  warranty  deed, 
and,  therefore,  no  fraud  was  practiced  on 
her  In  this  regard. 

It  Is  not  claimed  that  the  covenant  against 
liens  and  mortgages  has  been  violated;  nei- 
ther was  there  any  testimony  offered  tend- 
ing to  show  in  what  manner  the  plaintiff 
claims  to  have  suffered  any  damage  by  rea- 
son of  receiving  a  defective  abstract  There 
is  testimony  to  the  effect  that  the  plaintiff 
claimed  to  have  discovered  a  defect  in  her 
title,  as  shown  by  the  abstract,  but  what 
those  defects  are  is  not  disdlosed,  nor  was 
it  possible  for  the  trial  court  to  determine 
from  the  testimony  whether  there  was  any 
necessity  for  the  litigation,  the  cost  and  ex- 
penses of  which  plaintiff  claims  constitutes 
her  measure  of  damages ;  hence  we  cannot 
say  that  the  trial  court  erred  in  holding  that 
the  plaintiff  could  not  recover  on  account  of 
the  alleged  misrepresentations  as  to  the  ab- 
stract 

The  testimony  is  In  conflict  on  the  question 
of  the  alleged  actual  fraud  and  deceit  prac- 
ticed by  the  defendant.  If  there  is  any  sub- 
stantial testimony  at  all  on  the  question; 
and,  since  the  trial  court  found  in  favor  of 
the  defendant,  we  cannot  disturb  the  Judg- 
ment 

It  is  affirmed. 

8TURGIS  and  FAERINGTON,  JJ,,  conoan 


Digitized  by 


Google 


a2» 


177  SODTHWBSTERN  REPORTER 


(Mo. 


MYERS  T.  OHESLBT.     (No.  1298.) 

(Springfield  Court  of  Appeals.    Missouri.    June 
4,   1915.) 

1.  Evidence  <8=>459— Pabol  Bvidencb— Na- 
TUEB— Capacity  of  Sioneb. 

Where  a  note  reading  "I,  we,  or  either  of 
us,  as  principals,  promise  to  pay,"  etc.,  was 
stamped  "Bluebell  Mining  CJompany,"  with  two 
blanit  lines  thereunder,  the  first  followed  by  the 
word  "Pres.."  and  the  second  by  the  word 
"Scc'y,"  and  was  signed  by  defendant  opposite 
tlic  word  '"Pres.,"  and  by  another  opposite  the 
word  "Sec'y,"  there  was  an  ambiguity,  and 
purol  evidence  was  admissible  to  show  whether 
tlie  defendant  signed  individually  as  maker,  oi 
only  in  his  official  capacity;  such  rule  not  con- 
flicting with  Negotiable  Instruments  Act  (Rev. 
St.  1909,  §  9991),  providing  that  where  the  in- 
strument contains,  or  a  person  adds  to  his  sig- 
nature, words  indicating  that  he  signs  for  or  in 
behalf  of  a  principal,  or  in  a  representative  ca- 
pacity, he  is  not  liable  on  the  instrument  if  he 
was  duly  authorized,  but  that  the  mere  addition 
of  words  describing  him  as  agent  or  as  filling  a 
representative  character,  without  disclosing  his 
principal,  does  not  exempt  him  from  personal 
liability. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  1722,  190e-1910,  2109-2114;  Dec. 
Dig.  <S=>459.] 

2.  Bills  and  Notes  «s>123  —  Liabiutt  — 
Note  of  Cobporation. 

A  note  executed  on  behalf  of  a  corporation 
whose  name  was  stamped  in  the  place  for  sig- 
nature and  signed  below  by  defendant  only  in 
his  official  capacity  as  its  agent,  imposed,  no  per- 
sonal liability  on  him. 

{Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  »  260-267,  1393;  Dec.  Dig. 
«=»123.] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   Joseph  D.  Perkins,  Judge. 

Action  by  M.  Myers  against  Frank  Chesley. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

A.  H.  Redding  and  Ge«rge  V.  Farris,  both 
of  Webb  City,  for  appellant  Eelsey  &  Cam- 
eron, of  Joplln,  for  respondent. 

STURGIS,  J.  This  is  a  suit  on  the  fol- 
lowing promissory  note: 

"Pierce  City,  Mo.,  Dec  1,  1912.  $1,600.00. 
"Six  months  after  date,  without  grace,  I,  we, 
or  either  of  us,  as  principals,  promise  to  pay  to 
the  order  of  M.  Myers  at  the  office  of  the  Pierce 
City  National  Bank,  Pierce  City,  Mo.,  fifteen 
hundred  ""/loo  dollars,  for  value  received,  with 
interest  at  the  rate  of  8  per  cent  per  annum 
after  maturity  until  paid,  and  if  interest  be  not 
paid  annually,  to  become  as  principal  and  bear 
the  same  rate  of  interest. 

"Bluebell  Mining  Company, 
"Frank  Chesley,  Pres. 
"Vera  E.  Whitten.  Sec'y," 

It  will  be  noted  that  the  defendant  Is  sued 
individually,  though  signing  the  note  imme- 
diately under  the  name  of  the  corporation 
and  adding  the  word  "Pres."  to  his  signa- 
ture. The  defense  is  that  this  defendant  did 
not  sign  the  note  as  maker  individually,  or 
80  as  to  make  the  note  his  personal  contract, 
but  only  in  his  official  capacity  as  president 
of  the  corporation,  and  showing  by   whom 


the  note  was  executed  on  behalf  of  the  cor- 
poration. The  court,  oyer  plaintiff's  objec-' 
tion,  admitted  evidence  to  sustain  this  de- 
fense and  found  the  issues  for  the  defend- 
ant The  evidence  sustains  the  finding  that 
the  defendant  at  the  time  of  executing  the 
note  was  president  of  the  corporation  named 
and  tliat  he  executed  the  note  for  and  on  its 
behalf,  signing  it  only  in  his  official  capacity 
as  agent  of  the  corporation.  The  original 
note  is  produced  here,  and  shows  that  the 
signature  of  the  corporation  is  made  with  a, 
rubber  stamp,  which  stamps  the  name  of  the 
corporation  thereon  and  leaves  two  blank 
lines  thereunder;  the  first  ending  in  the  word 
"Pres.,"  and  the  second  In  the  word  "Sec'y." 
The  signatures  of  this  defendant  and  of  Vera 
B.  Whitten  are  then  written  on  such  lines 
in  ink. 

[1]  The  plaintiff  contends  that  the  note  by 
its  terms  purports  to  and  does  bind  all  the 
parties  signing  it  as  principals,  and  that  it 
is  not  comiietent  to  vary,  explain,  or  contra- 
dict the  written  contract  by  parol  evidence 
to  the  effect  that  defendant  did  not  sign  -in- 
dividually as  a  maker.  The  doctrine  is  in- 
voked that  one  who  signs  and  expressly  con- 
tracts as  a  principal  in  the  note  cannot  prove 
by  parol  evidence  that  he  signed  and  is  bound 
in  some  other  capacity,  as,  for  instance,  a 
surety.  Stephenson  v.  Bank,  160  Mo.  App. 
47,  52,  141  S.  W.  691;  McMillan  v.  Parlcell, 
64  Mo.  286;  Wood  v.  Motley,  83  Mo.  App.  97; 
Beers  v.  Wolf,  116  Mo.  179,  22  S.  W.  620. 
These  cases,  however,  are  not  applicable  to 
the  facts  here  disclosed.  These  are  cases 
where  the  defendant  unequivocally  contracted 
to  be  bound  as  a  principal  or  maker  of  the 
note,  and  then  sought  to  show  that  he  was 
not  bound  according  to  his  contract,  but  was 
bound  in  a  different  capacity.  In  such  cas- 
es the/  parol  evidence  plainly  contradicts 
and  varies  the  plain  terms  of  the  contract, 
and  is  therefore  not  admissible.  Here,  how- 
ever, we  have  a  case  where  the  note  and  de- 
fendant's signature  thereto  do  not  clearly 
and  unmistakably  show  him  to  have  bound 
himself  as  a  maker.  It  suggests  the  con- 
trary. One  may  sign  a  note  merely  to  at- 
test or  witness  the  signature  of  another,  or 
as  an  agent  of  another,  or  as  a  surety,  and 
where  the  instrument  creates  an  ambiguity 
as  to  the  capacity  in  which  one  signs,  or  it- 
self indicates  that  the  person  signing  it  is 
not  intending  to  bind  himself  personally, 
then  parol  evidence  is  admissible  to  show  the 
true  relationship  of  the  party  signing  to  the 
instrument 

"While  it  is  true,  as  a  general  rule,  that  the 
liability  of  the  principal  or  agent  must  be  gath- 
ered from  an  inspection  of  the  paper  itself,  there 
are  nevertheless  some  cases  in  which  doubtful 
expressions  are  used,  or  the  instrument  is  so 
inaptly  put  together,  that  the  precise  meaning 
to  be  collected  from  its  face  is  left  so  ambiguous 
or  obscure  as  to  render  its  interpretation,  per  se, 
too  difficult  and  uncertain  for  just  and  sound 
construction."  1  Daniel  on  Negotiable  Instru- 
ments (6th  Ed.)  I  418,  p.  627. 
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Tbat  this  case  falls  wltbln  the  class  ot, 
cases  where  parol  evidence  Is  admissible  to 
show  that  defendant  signed  as  an  agent  of 
the  corporation,  if,  Indeed,  the  note  does  not 
conclusively  show  that  fact,  and  Is  not  bound 
individually,  is  supported  by  the  weight  of 
authority  In  this  and  other  Jarisdictions. 
Thas,  in  Smith  v.  Alexander,  31  Mo.  193,  a 
note  reading  that  "I  promise  to  pay,"  eta, 
and  signed  "J.  H.  Alexander,  Treas'r  Ohio 
&.  Jliss.  R.  R.  Co.,"  was  held  to  admit  parol 
erldeuce  showing  that  Alexander  signed  as 
agent  for  his  company,  and  bound  it,  and  not 
btmself.    The  court  there  said: 

"Although  it  would  appear  to  be  by  no  means 
settled  that  such  a  mode  of  execution— the  mere 
addition  of  the  official  character  to  the  name-' 
a  tantamount  to  a  disclaimer  of  personal  respon- 
sibility, it  is  deemed  such  an  indication  of  the 
representative  character  as  to  warrant  a  resort 
to  parol  evidence,  not,  of  course,  to  contradict 
or  vary  the  writing,  but  to  explain  it.  The  pur- 
pose of  introducing  parol  evidence  in  such  cases 
IS  to  prove  extrinsic  circumstances,  by  which 
the  respective  liability  of  the  principal  and 
asent  may  be  determined,  such  as  to  which  the 
eousidpration  passed  and  credit  was  given,  the 
agent's  authority,  etc.  When  the  names  of  both 
principal  and  agent  appear  on  the  inttrument, 
and  the  contract,  though  in  the  name  of  the 
agent,  discloses  a  reference  to  the  business  ot 
the  principal,  so  that  the  instrument  as  it  stands 
is  consistent  with  either  view  of  its  being  the 
engagement  of  the  principal  or  of  the  agent, 
parol  evidence  is  admissible  in  a  suit  against 
the  agent  to  charge  him  by  showing  either  that 
credit  was  Riven  to  him,  or  that  he  had  not  au- 
thority to  bind  the  principal,  or  to  discharge  him 
by  proving  that  the  consideration  passed  direct- 
ly to  bis  principal,  etc.  1  Amer.  Lea.  Cas.  453, 
and  authorities  there  cited."     (Italics  ours.) 

A  similar  doctrine  is  announced  In  McClel- 
lan  T.  Reynolds,  49  Mo.  312,  and  Washing- 
ton Ins.  Co.  V.  St  Mary's  Seminary,  52  Mo. 
4S0.  The  Supreme  Conrt,  In  speaking  of 
the  case  last  cited,  said,  In  Sparks  v.  Dis- 
patch Transfer  Co.,  104  Mo.  631,  543,  16  S. 
W.  417,  420  (12  L.  K.  A.  714,  24  Am.  St  Rep. 
351): 

"That  the  ambiguity  appears  on  its  face,  grow- 
ing oat  of  the  word  'President,'  affixed  to  Mc- 
Carthy's name." 

This  Sparks  Case  reviews  the  Mlssonrl  cas- 
es on  the  point  In  question,  and  announces 
the  doctrine  that,  where  it  is  doubtful  from 
the  face  of  the  note  whether  It  was  intend- 
ed as  a  personal  contract  of  the  Individual 
signing  It,  or  as  Imposing  the  obligation  sole- 
ly on  a  third  party  as  principal,  parol  evi- 
dence is  admissible  to  show  the  true  relation 
of  the  signer  to  the  instrument,  but  that  in 
order  to  let  in  such  eridence  the  ambiguity 
most  appear  on  the  face  of  the  instrument, 
and  that  no  person  can  be  charged  as  a  mak- 
er of  the  note  unless  his  name  is  in  some 
way  disclosed  upon  the  instrument  itself. 
As  to  what  is  sufficient  to  create  an  am- 
biguity on  the  face  of  the  instrument,  the 
court  qaotes  (104  Mo.  page  644,  15  S.  W. 
page  420,  12  L.  R.  A.  714,  24  Am.  St  Rep. 
351)  with  approval  from  Bank  of  Alexandria 
V.  Bank,  S  Wheat  326,  S  L.  Ed.  100,  that: 

"On  the  contrary,  the  appearance  of  the  ear- 
porate  name  ot  the  institution  on  the  face  of 


the  paper  at  onoe  leads  to  the  belief  that  it  is  a 
corporate,  and  not  an  indtvidual  transaction" 

— oat  points  out  that.  In  the  cases  where 
parol  evidence  is  admissible: 

"They  are  all  unlike  this  case,  in  that  in 
each  of  them  there  was  some  addition,  such  as 
'President,'  'Worshipful  Master,'  "Treasurer,'  or 
some  title  designating  an  agency  on  the  face  of 
the  paper  Itself,  and  in  such  cases  the  law  per- 
mits the  ambiguity  to  be  explained." 

In  the  present  case,  not  only  does  the  per- 
sonal signature  of  defendant  add  the  word 
"Pres."  to  his  name,  but  the  instrument  dis- 
closes on  its  face  a  principal  for  whom  he  is 
acting,  so  that  the  rule  stated  in  Mechem  on 
Agency,  i  438,  and  1  Daniel  on  Negotiable 
Instruments  (Gth  Ed.)  i  403,  that  "where, 
however,  no  prlncli)al  is  disclosed  upon  the 
face  of  the  Instrument,  for  whom  or  in  whose 
behalf  it  appears  to  have  been  made,"  the 
person  signing  will  not  be  relieved  of  the 
obligation  by  the  mere  addition  to  his  name 
of  some  word,  such  as  "President"  or  "Secre- 
tary," indicative  of  olRclal  character,  is  not 
applicable.  Studebaker  Mfg.  Co.  v.  Montgom- 
ery, 74  Mo.  101,  103.  The  rationale  of  this 
rule  of  law  is  well  stated  in  Reeve  v.  Nation- 
al Bank  of  Glassboro,  64  N.  J.  Law,  208,  23 
Ati.  853,  16  L.  R.  A.  143,  33  Am.  St  Rep.  675. 
where  the  court  was  considering  a  note  read- 
ing that  "We  promise  to  pay,"  etc.,  and  sign- 
ed, "Warrick  Glass  Works,  J.  Price  Warrick, 
Presi"    The  conrt  there  said: 

"The  result  of  the  best-considered  decisions 
is  this:  Where  nothing  appears  in  the  body  of 
a_  note  to  indicate  the  maker,  and  the  note  is 
signed  by  a  corporate  name,  under  which  name 
appears  the  name  of  an  officer  of  the  company, 
with  his  corporate  official  title  affixed  thereto,  in 
such  case  the  note  is  taken  conclusively  to  be 
that  of  the  corporation.  Where,  however,  a 
note  drawn  in  a  similar  form,  except  as  to  the 
signatures,  is  subscribed  by  the  name  ot  an  of- 
ficerof  a  corporation,  to  which  name  is  affixed 
his  title  as  an  officer  of  a  particular  corporation, 
the  result  is  not  the  same.  In  respect  to  notes 
drawn  in  the  last-mentioned  form,  the  courts  in 
most  of  the  states  hold  that  there  is  an  ambigu- 
ity arising  out  of  this  manner  of  coupling  the 
names  of  the  natural  person  and  of  the  corpo- 
ration. It  is  therefore  open  to  the  parties  to 
introduce  extrinsic  testimony  to  disclose  facts 
from  which  it  can  be  concluded  which  of  the 
parties  should  be  regarded  as  the  maker.  »  •  * 
If,  therefore,  the  present  notes  had  been  signed, 
'J.  Price  Warrick,  President  of  the  Warrick 
Glass  Works,'  it  in  the  absence  of  parol  testi- 
mony to  show  a  contrary  intention,  would  be  re- 
garded as  the  note  of  Warrick.  As  the  notes 
are  signed  with  the  name  of  the  corporation, 
followed  by  the  words  'J.  Price  Warrick,  Pres.,' 
they  are  taken  to  be  corporation  paper.  This 
conclusion  seems  to  rest  upon  rational  ground. 
The  name  of  the  corporation  signed  first  stands 
as  a  prhicipal,  and  that  of  the  officer  as  agent. 
The  name  of  a  corporation,  so  placed,  raises  the 
implication  of  a  corporate  liability.  To  so  place 
it  requires  Uie  hand  of  an  agent  The  name  of 
an  officer  ot  such  corporation,  to  which  name 
the  official  title  is  appended,  put  beneath  the 
corporate  name,  implies  the  relation  of  princi- 
pal and  agent  It  means  that,  inasmuch  as  ev- 
ery corporate  act  must  be  done  by  a  natural 
person,  this  person  is  the  agent  by  whose  hand 
the  corporation  did  the  particular  act.  •  •  • 
I  do  not  perceive  an^  8igni6cance  in  the  use  of 
the  words  'We  promise  to  pay,'  instead  of  "The 
company  promises  to  pay.'    The  contention  was 
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that  tile  uae  of  these  worda  raised  an  implica- 
tion that  it  was  the 'joint  note  of  the  corpora- 
tion and  of  Warrick,  But,  as  has  been  remark- 
ed in  more  than  one  of  the  cases  cited,  in  which 
the  notes  contained  a  promise  in  like  form,  the 
word  'we'  is  often  used  by  a  corporation  ag- 
jtreirate." 

In  Llebscher  v.  Kraus,  74  Wis.  387,  43  N. 
W.  166,  5  L.  R.  A.  496,  17  Am.  St  Rep.  171, 
the  court  held  tbat  a  note  reading,  "We 
promise  to  pay,"  etc.,  and  signed,  "San  Pedro 
Mining  &  Milling  Company,  F.  Kraus,  Presi- 
dent," concluBlTely  shows  tbat  it  is  tbe  note 
of  the  company  only.  There  are  many  cases, 
some  of  them  dted  In  respondent's  brief,  sup- 
porting this  same  doctrine.  Whether  the  pres- 
ent note  conclusively  shows  that  only  the 
Bluebell  Mining  Company  Is  bound,  or  ad- 
mits of  parol  evidence  on  tbat  point,  we  need 
not  decide,  as  the  result  Is  tbe  same. 

[2]  The  plaintiff  relies  on  the  case  of  Mc- 
Candless  v.  Belle  Plaine  Canning  Co.,  78 
Iowa,  161,  42  N.  W.  635,  4  L.  R.  A.  396,  16 
Am.  St.  Rep.  429,  which  Is  a  direct  authority 
that  a  note  bearing  a  corporation  signature, 
followed  by  an  individual  signature,  with  the 
word  "President"  or  "Secretary"  attached, 
conclusively  binds  the  Individual  as  a  maker. 
This  doctrine  has,  however,  been  practically 
repudiated  In  tbat  state.  In  Mathews  v. 
Dubuque  Mattress  Co.,  87  Iowa,  246,  64  N. 
W.  225,  19  I..  R.  A.  676,  the  case  Just  men- 
tioned was  followed  by  a  divided  court  so 
far  as  it  applied  to  an  action  at  laho  on  such 
note;  and  in  Capital  Sav.  Banli  &  Trust  Co. 
T.  Swan,  100  Iowa,  718,  69  N.  W.  1065,  the 
court  held  that  where  the  individual  signing 
Indicated  his  ofiScial  capacity  by  such  words 
as  "President"  or  "Secretary,"  and  when  sued 
thereon  asked  that  the  note  be  corrected  so 
as  to  show  that  he  signed  officially,  and  not 
Individually,  the  court  would  admit  parol 
evidence  even  against  one  who  purchased  the 
note  without  other  Icnowiedge  than  that  af- 
forded by  the  face  of  the  note.  The  question 
was  thus  reduced  to  one  of  mere  pleading; 
and  In  Western  Wheeled  Scraper  Co.  v. 
Stickleman,  122  Iowa,  396,  98  N.  W.  139,  the 
same  court  announced  that  it  no  longer  ad- 
hered to  the  rule  even  In  an  action  at  law. 
Tbe  Indiana  court,  in  Swarts  v.  Cohen,  11 
Ind.  App.  20,  38  N.  ^.  536,  refused  to  follow 
tbe  early  Iowa  rule  as  being  against  the 
weight  of  authority. 

This  rule  of  law,  adopted  in  this  and  other 
states,  permitting  parol  evidence  to  show 
that  defendant  signed  the  note  only  in  his 
official  capacity  as  agent  of  the  corporation 


whose  name  is  disclosed  on  the  face  of  tbe 
note,  is  not  in  conflict  with  the  Negotiable 
Instruments  Act,  but  Is  in  full  accord  with  Its 
provisions.  The  Negotiable  Instruments  Act 
(section  9991,  R.  S.  1909)  contains  this  provi- 
sion: 

"Where  the  instrument  contains,  or' a  person 
adds  to  his  signature,  words  indicating  that  he 
signs  for  or  on  hehalf  of  a  principal,  or  in  a 
representative  capacity,  he  is  not  liable  on  the 
instrument  if  he  was  duly  authorized;  but  the 
mere  addition  of  words  describing  him  as  agent, 
or  as  filling  a  representative  character,  without 
disclosing  his  principal,  does  not  exempt  him 
from  personal  Uability." 

Ogden  on  Negotiable  Instruments,  p.  26,  In 
speaking  of  this  provision,  says: 

"If  the  agent  sign  a  note  with  Ills  own  name, 
and  discloses  no  principal,  he  is  personally 
Ixiund.  And,  though  he  write  'Agent'  after  his 
name,  he  is  still  bound  personally,  unless  the 
name  of  the  principal  can  be  found  within  tbe 
four  comers  of  tbe  instrument" 

In  speaking  of  tills  rule  permitting  parol 
evidence  as  applied  to  the  Negotiable  Instru- 
ment Law,  1  Daniel  on  Negotiable  Instru- 
ments (6th  Ed.)  !  418,  p.  529,  says: 

"Tbe  rule  that  where  there  is  any  ambiguity 
or  uncertainty  as  to  whether  the  signature  of  an 
individual  was  made  in  his  personal  capacity  or 
in  his  representative  capacity  as  agent  or  officer 
of  a  corporation,  parol  evidence  may  t>e  received 
to  explain  it  has  tieen  recognised  under  several 
provisions  of  the  statute." 

This  statement  of  the  law  Is  fully  borne 
o;ut  by  the  cases  there  cited,  and  particularly 
Western  Grocer  Co.  v.  Lackman,  75  Kan.  34, 
88  Pac.  527,  where  the  note  was  signed,  "The 
Kansas  City  &  Olathe  Electric  Ry.  Co.,  Wm. 
Lackman,  President,  D.  B.  Johnson,  Secre- 
tary," and  Germania  Nat  Bank  v.  Mariner, 
129  Wis.  544,  109  N.  W.  574,  where  the  note 
was  signed,  "The  Northwestern  Straw  Works, 
E.  R.  SUllman,  Treas.,  John  W.  Mariner." 
See,  also,  Dunbar  Box  &  Lumber  Co.  v.  Mar- 
tin, 63  Misc.  Rep.  312,  103  N.  Y.  Supp.  91, 
where  the  note  reads,  ^"We  promise  to  pay," 
etc.,  and  was  signed,'  "Varick  Contracting 
Company,  John  L.  Martin,"  and  it  was  shown 
that  the  company  name  was  affixed  by  a  rub- 
ber stamp,  and  Martin's  name  Inserted  in  the 
blank  space  evidently  Intended  to  hold  the 
officer's  signature. 

We  hold,  therefore,  that  the  court  did  not 
err  In  admitting  the  evidence  complained 
of  or  in  finding  the  issues  for  tbe  defendant 
The  Judgment  is  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 
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8PEER  ▼.  SOUTHWEST  MISSOUBI  B.  OO. 
(No.  1540.) 

(Springfield  Court  of  Appeals.    Miuonri.    Jnne 
4.   1915.) 

1.  Appeai,  and  Ebbob  €=3690  —  Qukstions 
Pbeserted— Grounds  of  Objkction. 

Where  plaintiff  had  introduced  an  ordl- 
nance  limiting  the  speed  ot  street  cars,  and  de- 
fendant thereafter  offered  its  franchise,  which 
fixed  a  greater  speed  limit,  and  the  franchise 
was  excladed  on  plaintiff's  objection  that  the 
ordinance  vas  passed  subsequent  to  the  fran- 
chise, and  only  parts  of  the  ordinance  and  fran- 
chise were  in  the  record  on  appeal,  and  no 
shoving  was  made  that  the  franchise  antedated 
the  ordinance,  defendant  cannot  rely  on  the  fail- 
nte  of  the  record  to  show  the  rel&tiTe  dates. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2897-2^,  2902-2904, 
2906,  2908;   Dec.  Dig.  «=>e90.1 

2.  Appeal  and  Ebbob  €=>3Q2,  73&— Waives 
OF  Objections— ExcLusio.v  of  Evidence  — 

GBO0MD8   Mot  KEI.IED  ON. 

Where  the  only  objection  urged  in  the  mo- 
tioD  for  a  new  trial  and  in  the  briefs  against 
the  admission  in  evidence  of  an  ordinance  fix- 
ing the  speed  of  defendant's  cars  and  the  rejec- 
tion of  the  section  ot  defendant's  franchise  reg- 
olating  the  speed  was  the  unconstitutionality 
of  Uie  ordinance,  which  the  Supreme  Court  held 
vas  not  raised  in  proper  time  to  be  considered, 
no  other  question  relating  to  the  admission  or 
rejection  of  that  evidence  can  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  1744-1752,  3093;  Dec  Dig. 
«=302,  758.1 

3.  Appeal  and  Ebbob  «s»882— Irtited  Bb- 

SOR— iNSTBUCTtONS. 

Where  the  trial  court  gave  all  of  defend- 
ant's requested  instructions  as  to  imputed  neg- 
ligence, which  fully  covered  the  defenses  as 
pleaded  and  developed  by  the  testimony,  the 
correctness  of  such  instructions  cannot  be  con- 
ddered  on  defendant's  appeaL 

[Ed.  Note/— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gi  3581-3610;  Dec.  Dig.  «=> 
882.] 

4.  SrntMKt  Raium>ads  «=»117  —  Coujsion 
WITH  Vehicles— Sufficiency  of  Evidence 

— COSTBIBUTOBT    NeOLIOENCB. 

In  an  action  for  injuries  to  one  who  was 
riding  in  an  automobile,  which  was  caught  be- 
tween two  passing  street  cars,  evidence  held  not 
to  show  contributory  negligence  of  plaintiff  as 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rall- 
loada,  Cent  Dig.  {{  289-267;  Dee.  Dig.  «s> 
117.1 

6.  Stbbet     Railboads     4=994  —  Coixibion 
WITH     Vehioles  —  Speed     Obdinancb  — 
Enowleooe. 
In  an  action  for  injuries  to  one  riding  in  an 
•ntomobiltt    which    was    caught    between    two 
•tieet  cars,  where  plaintlflTa  view  was  obstruct- 
ed, and  he  was  not  contributorily  negligent  he 
can  rely  for  recovery  on  an  ordinance  limiting 
the  speed  of  the  street  cars,  though  he  did  not 
know  of  it  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
loada,  Cent  Dig.  i  201;  Dec.  Dig.  «=>g4.] 

5.  Appeal  and  Bbbob  «=al04S— HABiojcas 
Ebbob— Objeotionb  to  Evidence— Cube  bt 
Aksweb. 

Where  plaintiff's  objections  to  questions 
uked  defendant's  witness  were  sustained,  but 
the  wltneas  answered  the  questions  either  before 
or  after  the  mling,  and  no  motion  to  strike  was 


made,  the  correctness  of  the  ruling  cannot  be 
considered  on  defendant's  appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  4140-4145,  4161,  4158- 
4160;    Dec.  Dig.  <8=>1048.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Action  by  James  H.  Speer  against  the 
Southwest  Missouri  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeal- 
ed to  the  Supreme  Court,  which  transferred 
the  appeal  to  the  Court  of  Appeals  (174  S. 
W.  381).    Judgment  affirmed. 

McRcynolds  k  Halliburton,  of  Carthage, 
for  appellant  A.  G.  Young,  ot  Webb  City, 
for  respondent 

ROBERTSON,  P.  J.  The  defendant  op- 
erates an  electric  street  car  service  on  a 
double  track  for  a  considerable  distance  along 
Daugherty  street  running  east  and  west  in 
Webb  City.  Walker  street  crosses  it  at  right 
angles  a  short  distance  west  of  where  de- 
fendant's road  leads  over  a  viaduct.  On 
Jnne  14,  1909,  the  plaintiff,  then  a  stranger 
there,  was  riding,  for  pleasure,  in  an  auto- 
mobile of  a  friend,  being  operated  by  the 
owner,  traveling  south  on  Walker  street,  and 
In  crossing  Daugherty  street  a  collision  oc- 
curred between  the  automobile  and  two  cars 
passing  In  opposite  directions  on  defendant's 
track,  demolishing  the  automobile  and  se- 
riously injuring  the  plaintiff.  This  action 
was  instituted,  alleging  defendant's  negli- 
gence and  an  ordinance  of  Webb  City  pro- 
hibiting street  cars  from  running  therein  at 
a  greater  rate  of  speed  than  6  miles  per  hour. 
The  defendant  answered  by  a  general  denial 
and  allegations  of  the  negligence  of  the  driv- 
er of  the  automobile  in  running  at  a  careless 
and  reckless  rate  of  speed  upon  its  tracks; 
that  neither  the  driver  of  said  automobile  nor 
the  plaintiff  looked  or  listened  for  cars  on  de- 
fendant's track,  and  the  said  driver  did  not 
check  or  slow  up  his  antomoblle  before  at- 
tempting to  cross  the  track,  which  plaintiff 
well  knew ;  and  that  the  driver  of  said  auto- 
mobile attempted  to  cross  defendant's  track 
at  a  reckless  rate  of  speed  in  front  of  de- 
fendant's west-bound  car,  and  attempted  to 
turn  his  automobile  to  the  east  and  ran  it- 
into  defendant's  car  going  east,  the  west- 
bound car  running  into  the  antomoblle  before 
the  motorman  thereof  could  stop  the  car  and 
prevent  the  collision.  It  Is  alleged  that  plain- 
tiff, knowing  the  negligence  of  the  driver  of 
the  automobile  In  driving  at  a  reckless  rate 
of  speed  without  looking  or  listening  for 
street  cars,  did  not  make  any  effort  to  have 
the  driver  of  said  automobile  check  its  speed, 
or  to  look  or  listen  for  street  cars,  and  that 
the  plaintiff  failed  to  look  or  listen,  or  to 
make  any  effort  to  have  the  driver  of  tbe 
automobile  do  so. 

A  jury  trial  was  had,  which  resulted  In  a 
verdict  for  the  plaintiff.    During  the  progress 
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of  the  trial  the  ordinance  referred  to  in 
plalntlflTs  petition  was  offered  and  received 
la  evidence  without  objection.  The  defend- 
ant offered  In  evidence  a  section  of  its  fran- 
chise limiting  the  speed  of  its  cars  to  10 
miles  per  hour.  Upon  an  objection  by  the 
plaintiff  that  the  ordinance  which  it  had  pre- 
viously offered  in  evidence  was  of  a  later  en- 
actment, the  court  refused  to  admit  the  sec- 
tion of  the  franchise,  to  which  the  defendant 
excepted,  and  at  the  close  of  the  testimony 
requested  an  Instruction  to  the  effect  that 
the  ordinance  referred  to  in  plaintiff's  peti- 
tion did  not  apply  to  defendant,  as  it  was  In 
violation  of  Its  franchise.  The  defendant's 
motion  for  a  new  trial  assigned  error  upon 
the  action  of  the  court  in  refusing  to  admit 
its  franchise  in  evidence  and  to  give  the  in- 
struction thereon,  asserting  in  the  motion 
that  such  action  violated  section  10,  article 

1,  of  the  Constitution  of  the  United  States,  in 
that  the  action  of  the  court  Impaired  the  ob- 
ligation of  the  contract  between  Webb  City 
and  the  defendant,  and.  also  that  it  violated 
section  15,  article  2,  of  the  Constitution  of 
the  state  of  Missouri,  and  section  30,  article 

2,  of  said  Constitution.  The  motion  for  a 
new  trial  was  overruled,  and  the  defendant 
appealed  to  the  Supreme  Court  of  this  state, 
from  whence  It  was  transferred  (174  S.  W. 
381)  to  this  court,  for  the  reason  that  the 
effort  of  the  defendant  to  raise  a  constitu- 
tional question  was  not  timely  made. 

[1]  The  defendant  Insists  here  that  there 
is  nothing  in  the  record  of  this  case  to  dis- 
close that  the  ordinance  which  constitutes  Its 
franchise  antedates  the  ordinance  referred  to 
in  plaintiff's  petition  and  offered  In  evidence 
by  him.  Evidently  when  these  offers  were 
made  there  was  before  the  trial  court  the  en- 
tire ordinance  from  which  the  sections  quot- 
ed in  the  record  were  taken.  When  defend- 
ant offered  the  section  of  its  franchise,  plain- 
tiff objected  thereto  on  the  ground  that  the 
ordinance  offered  in  Its  behalf  was  of  a  later 
date  than  the  one  constituting  defendant's 
franchise.  The  court  sustained  the  objection 
as  made  and  defendant  in  no  way  challenged 
the  assertion  as  to  the  dates  of  the  respective 
ordinances.  In  respondent's  brief  it  is  stated 
that  the  franchise  ordinance  was  passed  Oc- 
tober 3,  1892,  and  the  ordinance  relied  on  by 
the  plaintiff  on  May  15,  1905.  At  the  oral 
argument  this  assertion  in  respondent's  brief 
was  not  challenged,  and,  considering  the 
form  of  the  objection,  the  continued  silence 
of  the  defendant  on  the  question  of  the  real 
dates  of  the  ordinance,  we  hold  that  it  can- 
not now  be  heard  to  contend  otherwise  than 
that  it  Is  a  fact  that  the  ordinance  relied 
upon  by  the  plaintiff  Is  later  than  the  fran- 
chise ordinance.  If  this  is  not  true.  It  Is  in- 
cumbent on  defendant  to  print  so  much  of 
the  ordinances  In  its  abstract  of  the  record  as 
is  necessary  to  show  the  contrary. 

[2]  This  case  was  briefed  by  both  parties 
for  the  Supreme  Court,  and  the  briefs  have 
been  transferred  and  submitted  to  us  for  use 


in  the  final  disposition  of  this  case.  In  the 
briefs,  as  well  as  in  defendant's  motion  for 
a  new  trial,  the  only  objection  urged  against 
the  admission  of  the  ordinance  relied  upon 
by  plaintiff  in  evidence  and  the  rejection  of 
the  section  of  the  one  relied  on  by  defendant 
is  that  thereby  the  defendant's  constitutional 
rights  were  Invaded.  The  Supreme  Court 
decided  that  this  contention  is  not  In  this 
case  for  decision,  which,  since  there  is  no 
other  point  made  as  to  the  ordinance,  dis- 
poses of  that  question,  as  well  as  the  point 
urged  as  to  the  dates  above  discussed. 

[3]  Many  of  the  questions  raised  here  are 
based,  as  so  often  happens,  upon  the  miscon- 
ception of  the  effect  of  the  testimony  addno- 
ed  In  the  trial  of  the  case.  The  questl<Mi  of 
imputed  negligence  is  not  before  us  for  deci- 
sion, as  the  Instructions  upon  this  question 
requested  by  the  defendant  were  given,  and 
it  Is  therefore  unnecessary  for  us  to  consider 
whether  or  not  they  properly  declare  the 
law.  They  fully  covered  the  defenses  as 
pleaded  and  developed  by  the  testimony. 

[4]  It  is  Insisted  by  defendant  that  we 
should  hold  the  plaintiff  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  this 
is  based  upon  the  assumption  that  there  is  no 
testimony  tending  to  prove  that  he  exercised 
such  care  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  sim- 
ilar circumstances,  and  It  Is  said  that  the 
physical  facts  are  such  that  much  of  the  tes- 
timony which  la  apparently  favorable  to 
plaintiff  should  be  disregarded.  We  shall 
discuss  this  case  with  as  little  reference  to 
the  driver  of  the  automobile  as  possible  and 
without  any  intent  or  purpose  of  prejudging 
his  rights.  The  plaintiff  testified  that  when 
within  about  25  or  50  feet  from  the  north 
rail  of  defendant's  tracks  the  automobile 
was  slowed  down  to  about  from  4  to  6  miles 
per  hour;  that  at  that  point  he  could  not  see 
more  than  75  or  150  feet  east  on  defendant's 
tracks,  and  that  he  looked  and  listened  for  a 
street  car,  and  when  asked  if,  after  he  slow- 
ed up,  he  further  looked,  be  answered  that 
"you  couldn't  help  but  look.".  The  driver  of 
the  automobile  testified:  That  when  within 
about  40  feet  of  the  north  track  he  slowed 
up,  looked,  and  listened  for  a  street  car,  but 
didn't  see  or  hear  any.  His  automobile  was 
making  but  little  noise.  As  he  started  to  go 
across  the  track,  and  the  front  wheels  were 
on  the  north  track,  he  saw  the  east-boand 
car  175  feet  west  of  him  coming  east  on  the 
south  track  at  what  he  was  certain  was  30 
miles  an  hour.  Knowing  he  could  not  get 
across  ahead  of  that  car,  knowing  that  his 
automobile  was  sufllclently  far  on  the  track 
to  be  caught  by  the  car,  he  endeavored  to  in- 
crease its  speed,  go  ahead,  and  turn  to  the 
east;  but  Just  as  he  made  the  turn  be  saw 
the  car  ooming  from  the  east  off  of  the  via- 
duct, which  other  testimony  tended  to  prove 
was  running  12  miles  an  hour,  whereupon  as 
the.  only  alternatlye  he  steered  hla  automo- 
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bile  into  the  space  between  the  two  tracks, 
which  was  too  narrow  to  allow  the  automo- 
bile to  paaa  between  the  cars,  and  be  was 
caugbt  with  his  machine  between  the  two 
cars,  completely  demolishing  the  automobile 
and  Inflicting  the  injury  on  the  plaintiff  for 
wbidi  he  recovered  his  Judgment  At  the 
point  where  they  slowed  down  before  going 
onto  defendant's  track  they  could  see  west 
aboat  70  feet  and  east  only  a  short  distance. 
The  driver  of  the  automobile  testified  that 
he  did  not  know  that  he  looked  after  leaving 
the  point  where  he  first  slowed  down,  looked, 
and  listened,  but  that  he  must  thereafter 
have  looked,  because  he  saw  the  east-bound 
car  when  It  was  175  feet  west  of  him. 

CoDSlderaUe  controversy  arises  in  behalf 
of  defendant  over  the  fact  that  it  contends 
that  observations  made  by  witnesses  in  Its 
behalf  disclose  no  such  obstmctiohs  as  testl- 
fled  to  by  witnesses  for  .the  plaintiff;    but 
this  raises  only  an  issue  of  fact,  which  has 
been  submitted  to  and  decided  by  the  Jury, 
it  Is  also  contended  by  the  defendant  that 
the  testimony   discloses  beyond  controversy 
that  the  driver  of  the  automobile  ran  direct- 
ly Into  the  east-bound  car  and  broke  the  air 
tank  thereon  used  In  connection  with  the  air 
brakes;  but  plaintiff's  witnesses  contradicted 
this,  as  well  as  a  number  of  witnesses  for 
the  defendant,  as  follows:    John  Hughes  tes- 
tified that  the  front  of  the  west-bound  car 
struck  the  automobile,  and  the  front  of  the 
east-bound  car  struck  the  rear  or  the  west 
end  of  the  automobile.    George  W.  Mattison 
testified  that  the  automobile  was  struck  by 
the  car  going  east.     A.  W.  Stoner  testified 
that  he  was  a  passenger  on  the  west-bound 
car,  and  that  when  he  first  saw  the  automo- 
bile It  was  coming  down   between  the  two 
tracks.    T.  C.  Turnpaugh,  the  motorman  on 
the  west-bound  car,  testified  that  he  saw  the 
driver  of  the  automobile  turn  east  to  avoid 
the  east-l>ound  car,  which  "was  coming  right 
down  on  him  and  coming  rapidly."     F.  B. 
Mathews,  a  conductor,  but  at  the  time  of  the 
accident  a  passenger  on  the  west-bound  car, 
testified  that  when  he  first  saw  the  automo- 
bile It  was  about  a  car's  length  from  the 
car  on  which  he  was  riding  and  was  headed 
east,  alongside  of  the  east-bound  car,  and  "It 
was  stUl  traveling  east ;  they  were  having  a 
race  down  Daugherty  street"  both  together. 
And  T.  L.  Bouse,  the  conductor  on  the  east- 
bound  car.  In  his  report  to  the  defendant  of 
the  accident,  stated  that  he  saw  the  automo- 
bile turn  east  to  keep  from  running  into  his 
car.    Upon  the  testimony  as  above  disclosed 
it  Is  so  clear  that  we  -would  not  be  Justified 
in  saying  that  as  a  matter  of  law  the  plain- 
tiff cannot  recover  that  we  deem  It  useless  to 
dte  authorities  or  further  comment  thereon. 
Considerable  is  stated  In  the  brief  on  the 
part  of  the  defendant  as  to  the  duty  which 
plalntur  owed  to  look  and  listen,  and  to  con- 
vey bis  Information  and  suspicions  to  the 


driver  of  the  machine,  and  to  warn  and  cau- 
tion him ;  but  there  is  no  testimony  in  this 
case  but  that  the  plaintiff  did  all  in  this  re- 
gard that  was  required  of  him,  and,  besides, 
the  driver  of  the  machine  testified  that  he 
did  all  that  the  defendant  now  contends  the 
plaintiff  should  have  cautioned  or  procured 
him  to  do.  So  that  nothing  more  than  a  ques- 
tion of  fact  is  here  Involved,  and  It  has  been 
resolved  on  substantial  testimony  against  the 
defendant  on  its  own  instructions. 

[6]  It  is  also  contended  that  there  is  no 
proof  in  this  case  that  the  plaintiff  knew 
of  or  relied  upon  the  ordinance  offered  in 
evidence  in  its  behalf  limiting  the  speed  of 
street  cars  to  6  miles  an  hour,  and  that  there- 
fore he  cannot  recover  in  this  case.  To  sup- 
port this  contention,  Mockowik  v.  Kansas 
City,  St  J.  &  C.  B.  R.  Co.,  196  Mo.  550,  571. 
94  S.  W.  256,  and  other  decisions  based  there- 
on, are  cited ;  but  the  case  at  bar  Is  a  case 
where  the  view  of  the  plaintiff  was  obstruct- 
ed, a  distinction  noticed  in  that  decision,  and 
where  the  plaintiff,  so  far  as  the  case  now 
stands,  was  guilty  of  no  contributory  negli- 
gence.   This  point  is  not  well  taken. 

Some  further  objections  are  urged  in  the 
brief  of  appellant  concerning  instructions; 
but  what  we  have  already  stated  sufficiently 
disposes  of  those  questions. 

[I]  Objection  is  made  to  the  sustaining  of 
plaintiff's  objection  by  the  court  to  testimony 
of  a  witness  in  behalf  of  defendant  as  to  the 
speed  of  the  car ;  but  this  contention  Is  with- 
out merit,  for  the  reason  that  the  objection 
was  made  and  sustained  In  two  Instances 
after  the  witness  had  answered,  and  the 
plaintiff  did  not  ask  that  the  answer  be 
stricken  out  In  the  other  instance  the  ob- 
jection was  first  sustained,  no  exception  tak- 
en, but  afterwards  the  witness  answered  the 
question.  So  these  questions  are  without 
merit 

The  Judgment  Is  for  the  right  party,  no 
fatal  error  is  present  that  affects  the  sub- 
stantial rights  of  defendant,  and  it  is  af- 
firmed. 

PARRINGTON  and  STDRGIS,  JJ.,  concur. 


WALKER  et   al.   v.   MODERN   WOODMEN 

OF  AMERICA,  CAMP  NO.  5111. 

(No.  14U.) 

(Springfield  0>urt  of  Appeals.    Missouri.    June 
4,  1915.) 

1.  Afpbai.  ano  Erbob  ®=>1008  —  Review  — 
Question  of  Fact. 

On  appeal  from  a  judgment,  based  on  a 
mere  general  nnding  on  the  issues  for  defend- 
ant, made  by  the  court  sitting  without  a  jury, 
and  without  requested  declarations  of  law  or 
any  findings  of  fact,  defendant's  evidence  must 
be  given  its  fullest  probative  force;  and,  where 
the  finding  is  justified  on  any  theory  of  law  ap- 
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plicable  to  the  case,  the  judgment  will  be  af- 
firmed. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dijr.  Si  S955-3960,  3d£^969; 
Dec.  Dig.  «=3l008.] 

2.  Yendoii  and  Pobchasek  i9=9315— Actions 

FOB  Pbicb— Sufficiency  of  Evidence. 
Evidence  in  a  suit  for  the  unpaid  balance 
on  the  purchase  price  of  part  of  a  building  held 
to  show  that  the  vendor  had  made  the  deal  upon 
the  condition  that  the  purchaser's  building  fund 
certificates  would  either  be  sold  in  the  regular 
way,  or  that  the  vendor  would  take  them. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  928-931;    Dec.  Dig. 
<8=>315.] 
S.  Evidence  ^=>419  —  Pabol  Evidence  — 

Acts  of  Cobfobations. 

Acts  of  corporations  are  provable  by  parol 
in  all  cases  where,  under  like  circumstances, 
acts  of  individuals  would  be  so  provable,  unless 
the  record  of  the  particular  transaction  is  re- 
quired to  be  kept  by  their  governing  statute  or 
by-laws,  so  that  where  the  only  written  con- 
tract in  a  transaction  of  purchase  and  sale  was 
the  warranty  deed  showing  a  consideration  of 
$2,000,  oral  testimoa^  was  competent  to  explain 
now  such  consideration  was  payable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1912-1928 ;    Dec.  Dig.  «=»419.] 

4.  JuBT  «=»28— Right  to  Jubt  Teiai/— Waiv- 

Under  Rev.  St.  1909,  {  1968,  providing  that 
an  issue  of  fact  in  an  action  for  the  recovery 
of  money  only  must  be  tried  by  a  jury,  unless 
waived,  and  section  1970,  providing  that  a  trial 
by  jury  shall  be  waived  by  failing  to  appear  at 
the  trial,  by  written  consent  filed  with  the 
clerk,  or  by  oral  consent  in  court  entered  on  the 
minutes,  the  record  need  not  show  the  waiver 
of  a  jury  by  any  of  the  specified  methods,  and 
a  record  entry  that  the  cause  came  on  to  be 
heard,  and  that  the  parties  by  their  attorneys 
of  record  announced  ready  for  trial,  and  that 
«U  the  matters  in  issue  were  submitted  to  the 
court  sitting  as  a  jury,  sufficiently  showed  that 
a  jury  had  been  waived. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  IS  176-196;    Dec.  Dig.  «=»28.] 

5.  Jubt  «=»25— Waives  of  Jubt  TbiaIt-Di- 

MAND. 

In  civil  cases  a  jury  must  be  demanded,  or 
the  right  to  a  trial  thereby  will  be  waived. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  U  154-173;    Dec.  Dig.  ®=325.] 

6.  Appeal  and  Ebbob  €=3728  —  Bubden  of 
SiiowiNQ  Ekrob. 

A  contention  that  the  trial  court  erred  in 
refusing  to  strike  out  the  testimony  ,of  witness- 
es "pages "  of  the  record  may  not  be  con- 
sidered ;  since  appellant's  burden  of  pointing 
out  error  was  not  sustained  by  leaving  blank 
spaces. 

I  Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3010-3012 ;  Dec  Dig.  «=> 
728.] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;   John  T.  Moore,  Judge. 

Action  by  D.  R.  Walker  and  others  against 
the  Modern  Woodmen  of  America,  Camp  No. 
5111.  Judgment  for  defendant,  and  plaintiffs 
appeaL    Affirmed. 

'    O.  Purd  Hays,  of  Ozark,  for  appellants. 
S.  E.  Bronson,  of  Ozark,  for  respondent 

FARRINGXON,  J.  Suit  for  an  aUeged  un- 
paid balance  due  on  the  purchase  price  of 
the  third  story  of  a  building  at  Ozark,  ]\^o. 


The  agreed  purchase  price  was  f2,00d.  A 
note  for  $800  was  given,  secured  by  a  deed 
of  trust  on  the  property  sold.  There  was  a 
cash  payment  of  $700,  later  a  cash  payment 
of  $125,  and  when  the  answer  was  filed  there 
was  paid  Into  court  therewith  another  cash 
payment  of  $145,  with  interest,  so  that  the 
amount  involved  is  the  remainder  of  the  pur- 
chase price,  to  wit,  $230.  Defendant  In  its 
answer,  to  balance  the  account,  tendered  46 
noninterest-bearlng  "building  fund  oertifl- 
cates"  for  $5  each,  which,  defendant  claims, 
the  plalntUFs  hy  representatives  guaranteed 
would  be  sold,  upon  the  faith  of  which  guar- 
anty the  committee  of  the  defendant  lodge 
reported  favorably  for  the  purchase,  and  tl>e 
deal  was  closed.  Defendant  asked  that  plain- 
tiffs be  required  to  accept  said  46  certificates 
tendered,  or  tliat  it  be  given  a  judgment  for 
their  face  value  as  a  set-off.  Defendant  ad- 
mitted it  was  an  Ullnois  corporation  author- 
ized to  do  business  in  Missouri,  with  a  camp 
at  Ozark.  The  ten  plaintiffs  (D.  R.  Walker, 
J.  T.  W^Uson,  J.  H.  Turner,  G.  J.  Vaugban, 
H.  V.  Reld,  W.  S.  Chapman,  J.  W.  Wray,  Jude 
Hlxon,  Genevieve  Wills,  M.  C.  Haguewood) 
composed  a  partnership  organized  for  the 
purpose  of  erecting  and  owning  a  three-story 
building  at  Ozark.  The  third  story  of  plain- 
tiffs' building  was  conveyed  by  warranty 
deed  to  the  defendant  lodge,  which  took  pos- 
session of  the  same. 

[1]  The  case  was  tried  without  a  Jury,  and 
no  declarations  of  law  were  asked  or  given. 
There  was  no  finding  of  facts;  the  court 
merely  announcing  that  it  found  the  issues 
for  the  defendant.  The.  record  being  in  this 
condition,  we  must  not  only  give  the  respond- 
ent's evidence  its  fullest  probative  force 
(Gullbert  v.  Eessinger,  173  Mo.  App.  loc.  cit. 
685,  160  S.  W.  17),  but,  if  the  finding  of  the 
court  is  justified  upon  any  theory  of  law  ap- 
plicable to  the  case,  the  judgment  must  lie 
affirmed  (Bowser  t.  Atkinson,  161  Mo.  App. 
loc.  cit.  454,  143  S.  W.  75). 

[2]  The  problem  before  the  trial  court  was 
to  ascertain  the  terms  of  the  contract  enter- 
ed Into  between  the  lodge  and  the  builders, 
as  there  was  no  written  contract  nor  any 
memorandum  of  one  except  the  warranty 
deed  conveying  the  third  story  to  the  lodge 
for  the  stated  consideration  of  $2,000,  and 
the  deed  of  trust  securing  the  note  for  $800, 
and  this  was  not  made  directly  by  the  lodge. 

The  plaintiffs  rested  their  case  after  one 
witness  (D.  R.  Walker)  had  testified  that  the 
committee  of  the  builders,  composed  of 
Vaughan,  Haguewood,  and  Wilson,  who  had 
authority  from  the  builders  "to  make  some 
kind  of  a  deal  to  sell  the  hall,"  reported  that 
they  had  sold  the  third  story  fOr  $2,000  to 
the  lodge,  and  that  the  warranty  deed  was 
then  made. 

The  lodge  held  four  meetings  in  March, 
1911,  at  which  the  proposition  was  discussed 
—March  4th,  8th,  18th,  and  22d— the  same 
being  accepted  at  the  meeting  of  March  22d. 
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Tbe  minutes  of  the  meeting  of  March  4th 
show  that  G.  J.  Vaughan,  representing  a  com- 
pany Intending  to  erect  the  bnlldlng,  snbmltr 
ted  a  proposition  offering  the  hall  complete 
for  12,000 ;  that  a  vote  was  taken  by  ballot 
to  determine  which  of  two  possible  locations 
would  best  suit  the  membership  which  re- 
sulted in  the  choice  of  the  "Vaughan  loca- 
tion"—the  third  story  of  plaintiffs'  bnilding ; 
tbat  a  motion  was  carried  to  the  effect  that 
the  Vaughan  proposition  be  accepted  provid- 
ed tbe  necessary  funds  could  be  raised  by  the 
next  meeting  of  the  camp  at  which  time  a 
definite  answer  would  be  given  to  the  com- 
pany ;  and  that  on  motion  a  special  commit- 
tee was  elected  to  formulate  plans  for  raising 
foods,  and  to  raise  the  necessary  amount, 
composed  of  Haguewood,  Young,  Hartley, 
Bryant,  Logan,  Breazeale,  and  Kerr.  There 
appears  to  be  nothing  more  In  the  minutes  of 
the  lodge  concerning  the  transaction  nntll 
March  22d,  when  the  committee  last  mention- 
ed made  the  following  report: 

"We,  your  committee  on  building,  t>eg  leave  to 
report  as  follows :  We  have  on  hand  and  in 
B.  &  L.  about  $700;  have  sold  100  nouinterest- 
bearing  certificates  at  $5  each,  $500;  total  aa- 
wts,  $lj200;  leaving  balance  of  indebtedness 
for  the  lodge  room.  $800.  The  parties  building 
propoae  to  take  taia  in  96  monthly  notes  of 
111.33  per  month,  which  is  the  principal,  with 
8  per  cent,  interest" 

The  minutes  recite  that  on  motion  the  re- 
port of  the  committee  was  adopted,  and  tbe 
managers  authorized  to  proceed  to  issue  oer- 
tiflcates  as  stated,  and  collect  the  money 
from  tbe  members  taking  certificates  and 
turn  the  money  in  to  the  clerk,  and  that  on 
motion  the  managers  were  authorized  and 
directed  to  contract  with  the  building  com- 
pany for  the  hall.  This  was,  therefore,  no 
more  than  a  report  of  a  committee,  an  ac- 
ceptance ther^f,  and  an  authorization  to  the 
lodge  ofBcials  to  enter  into  a  contract  with 
the  builders,  and  was  not  in  any  sense  a  rec- 
ord of  any  contract  between  the  lodge  and 
tl>e  builders. 

The  "building  fund  certificates"  were  writ- 
ten, ten-year,  nonlnterest-bearing  obligations 
of  the  camp  at  Ozark,  for  $5  each,  prepared 
for  Issuance  to  members  whose  names  would 
be  filled  in,  were  transferrable,  and  were  to 
be  dated  and  signed  by  the  managers  and  at- 
tested by  the  derk.  The  certificates  provid- 
ed tbat  they  would  be  receivable  at  their  face 
value  by  the  clerk  in  payment  of  the  adoption 
fee  of  any  candidate  for  beneficial  member- 
ship in  tlie  camp  whose  application  had  been 
secured  by  the  holder  of  the  certificate  pre- 
sented. 

Witness  Reid  for  the  defendant  testified 
that  he  was  clerk  of  the  local  camp  at  Ozark 
at  tbe  time  the  building  proposition  was  be- 
ing considered,  end  that  he  was  present  at 
the  meeting  when  the  report  of  the  build- 
ing committee  was  presented  ;  that  after  the 
report  was  read,  and  before  it  was  adopted, 
there  was  considerable  discussion,  and  tliat 
this  was  In  the  presence  of  Vaughan,  Hague- 


wood,  and  Wilson,  representing  the  builders ; 
that  the  question  was  asked  of  them,  "Have 
you  actually  sold  the  certificates?"  and  that 
Haguewood  and  Vaughan,  representing  the 
builders,  replied,  "We  guarantee  them."  He 
testified  tliat  Wilson  was  present  and  to<^ 
part  in  the  debate  and  sanctioned  that  state- 
ment; and  that  they  stated  "they  had  author- 
ity from  the  builders  to  do  so."  He  testified 
that  on  that  statement  and  because  of  that 
statement  the  lodge  accepted  the  report  of  its 
committee,  and  that  otherwise  it  would  not 
Iiave  been  adopted;  that  it  was  understood, 
agreed,  and  repeatedly  reitereted  that  the 
hall  would  not  be  purchased  unless  the  money 
was  raised  by  the  sale  of  these  certificates. 
He  stated  that  the  lodge  bad  oCTered  the  cer- 
tificates to  the  builders,  who  had  refused  to 
accept  them;  that  the  certlflcates  represent 
cash,  and  ttiat  every  one  of  them  is  good 
for  $6 ;  that,  as  clerk  of  the  camp,  he  filled 
out  oertlQcates  with  names  furnished  by 
Haguewood,  and  turned  them  over  and  re- 
ceived the  money  ($126  paid  and  $146  tender- 
ed into  court).  He  admitted  that  the  money 
so  received  from  time  to  time  was  turned 
into  the  general  treasury,  end  was  used  in 
the  general  conducting  of  the  camp  business, 
as  there  was  no  order  of  the  camp  setting  it 
aside  as  a  special  fimd,  and  that  the  two 
cash  payments  last  referred  to  came  out  of 
the  genera)  treasury. 

Haguewood,  one  of  the  plaintiffs,  was  In- 
troduced as  a  witness  by  the  defendant  He 
was  a  member  of  the  lobal  camp.  He  testi- 
fied that  he  was  present  at  the  lodge  meeting 
when  the  question  was  asked  whether  the 
certificates  were  actually  sold,  and  that  be 
thinks  Vaughan  replied  that  they  were  guar- 
anteed, and  that  he  did  not  object  to  that 
statement;  tliat  Vaughan,  Wilson,  and  him- 
self took  it  upon  themselves  to  represent  tbe 
buUdera,  as  they  were  the  only  ones  who 
were  also  members  of  the  lodge. 

Kerr,  a  member  of  tbe  building  committee 
of  the  lodge,  testified  concerning  a  conversa- 
tion with  Haguewood,  who  was  also  a  mem- 
ber of  that  committee: 

"I  told  Mr.  Haguewood  the  only  way  the 
committee  would  recommend  the  purchase  of  the 
hall  would  be  for  the  builders  to  guarantee  the 
payment  of  the  100  shares  at  $6  each,  and  he 
should  see  them  before  the  meeting  time  so  we 
could  make  our  report  I  met  him  in  the  Ozark 
Drug  Store  after  supper,  and  asked  how  he 
got  along.  He  told  me  he  had  77  sold,  or  con- 
tracted for.  I  asked  what  they  decided  on  the 
guarantee.  He  said  they  told  him  to  guarantee 
the  sale  of  the  100  shares,  and  I  says,  'Well,  if 
they  guarantee  them,  we  will  make  the  report 
and  recommend  that  we  could  buy  the  hall,  or 
report  that  we  had  raised  tbe  money ;'  and  Mr. 
Haguewood  and  I  wrote  out  the  report  of  the 
committee,  and  they  all  signed  it,  except. Mr. 
Breazeale. 

There  is  a  great  deal  of  testimony  in  the 
record  to  the  same  effect  as  tbat  detailed. 

Plaintiffs'  rebuttal  creates  an  irreconcilable 
confiict  Wilson,  for  Instance,  testified  that 
he  was  not  a  member  of  the  committee  repre- 
senting the  builders,  and  denied  tbat  Vau^ian 


Digitized  by 


Google 


334 


177  SOCTHWDSTBRN  RBPOBTPB 


OCo. 


made  a.  Bfeatement  at  the  lodge  meeting  that 
they  (the  builders)  would  guarantee  the  sale 
of  the  100  $5  certificates.  And  Vaughan  testi- 
fied positively  that  be  did  not  at  any  time 
guarantee  the  payment  of  any  of  the  certifi- 
cates, and  that  he  had  no  authority  from  the 
builders  to  do  so.  but  he  stated  that  be  did 
represent  the  builders  at  the  lodge  meeting 
of  March  22d.  He  says  that  Haguewood,  a 
builder,  but  also  a  member  of  the  lodge  and 
chairman  of  the  soliciting  committee  of  the 
lodge  to  sell  certificates,  was  the  one  who 
made  the  guarantee.  Haguewood  then  denied 
that  he  ever  guaranteed  payment  of  the 
certificates,  and  testified  that  the  lodge  tried 
to  hire  him  later  on  to  sell  the  remainder  of 
the  certificates.  He  was  asked:  "Who  did 
you  understand  that  Mr.  Vaughan  was  rep- 
resenting when  he  said  they  would  guarantee 
the  rest  of  the  certificates?"  And  he  answer- 
ed: "Well,  I  suppose  he  was  representing 
the  building  company."  Plaintiffs  Walker, 
Wray,  Chapman,  and  Turner,  all  builders,  tes- 
tified that  they  never  authorized  any  one  to 
guarantee  the  payment  of  any  certificates. 

We  think  there  was  abundant  evidence  to 
justify  the  ruling  of  the  trial  court  in  favor 
of  the  defendant  There  was  no  written  con- 
tract That  there  was  a  purchase  and  sale 
for  $2,000,  that  the  note  for  $800  secured  by 
deed  of  trust  was  given,  that  the  cash  pay- 
ment of  $700  was  made,  and  that  the  other 
two  cash  payments  of  $125  and  $146,  respec- 
tively, were  also  made,  is  all  undisputed,  A 
warranty  deed  was'  executed  aiad  delivered, 
and  defendant  is  in  possession.  The  whole 
contest  centers  upon  the  relationship  of  the 
builders  to  the  certificates,  and  we  think  the 
evidence  overwhelmingly  shows  that  the 
three  partners  who  had  authority  from  the 
other  builders — according  to  Walker's  testi- 
mony— "to  make  some  kind  of  a  deal  to  sell 
the  hall"  made  the  deal  upon. the  condition 
that  the  builders  would  take  care  of  the  cer- 
tificates, would  guarantee  that  they  would  be 
sold,  and  that  this  could  only  mean  that  un- 
less the  certificates  were  sold  in  the  regular 
way  the  builders  would  take  them  over.  This 
means  that  the  builders  wUI  either  have  to 
take  and  keep  the  remaining  certificates  until 
the  end  of  the  ten-year  period,  or  they  may 
take  them  and  sell  them  to  members  of  the 
local  camp,  who  in  turn  may  get  their  money 
back  by  securing  new  members  for  the  lodge. 

[3]  But  appellants  contend  tbat  the  court 
erred  in  permitting  members  of  the  lodge  to 
testify  to  what  was  done  in  the  camp  meet- 
ings, "as  it  is  a  corporation,  and  the  deal,  if 
ever  consummated,  was  reduced  to  writing, 
and  was  and  is  a  matter  of  record,"  and  that 
"the  record  of  the  camp  was  the  best  evidence 
and  the  only  evidence  admissible  as  to  what 
action  tbe  defendant  camp  took."  This  ob- 
jection appears  on  almost  every  page  in  the 
abstract  The  trouble  with  the  contention  is 
that  it  is  based  on  the  premise  that  "the  deal, 
if  ever  consummated,  was  reduced  to  writing, 
and  was  and  is  a  matter  of  record,"  which  is 


entirely  without  foundation.  The  only  record 
made  was  as  to  a  report  of  a  committee.  If 
there  had  been  a  record  made  of  the  contract, 
of  course.  It  would  be  the  best  evidence.  Tbe 
cases  dted  by  appellant  refer  to  municipal 
corporations  which  are  required  to  speak  only 
by  their  records.  Appellant  does  not  dte  any 
statute  or  decision  to  the  effect  that  a  cor- 
poration such  as  the  defendant  is  bound  to 
make  a  record  of  every  transaction  it  under- 
takes on  penalty  of  not  being  able  to  prove 
it  in  the  courts;  in  other  words,  that  such, 
a  corporation  as  this  speaks  only  by  its  rec- 
ord. "The  settled  law  is  now  believed  to  be 
that  the  acts  of  corporations  are  provable  by 
parol  in  all  cases  where  under  like  circum- 
stances the  acts  of  individuals  would  be  so 
provable,  unless  a  record  of  the  particular 
transaction  Is  required  to  be  kept  by  the  gov- 
erning statute  or  by-laws.  In  such  cases,  if 
there  be  no  evidence  on  the  records  of  the 
corporation,  the  act  In  question  may  be  prov- 
ed by  the  testimony  of  witnesses."  10  Cyc. 
1032,  dtlng  Southern  Hotel  Co.  v.  Newman, 
30  Mo.  118.  See,  also,  Leckie  v.  Bennett,  160 
Mo.  App.  loc.  dt  157,  141  S.  W.  706 ;  Preston 
V.  Lead  Co.,  61  Mo.  43 ;  Beach  v.  Stouffer,  84 
Ma  App.  loa  dt  397,  398 ;  Taussig  v.  Rail- 
way Co.,  166  Mo.  loc.  clt.  32,  33,  65  S.  W.  968, 
89  Am.  St  Rep.  674.  The  only  written  contract 
in  this  transaction  was  the  warranty  deed, 
In  which  It  apt>eared  that  the  consideration 
was  $2,000.  The  oral  testimony  was  compe- 
tent to  explain  how  this  consideration  was  to 
be  paid. 

[4,  5]  This  was  an  action  for  the  recovery 
of  money.  Hence  It  was  triable  by  a  jury,  un- 
less a  jury  trial  was  waived.  Section  1968, 
R.  S.  1909.  A[q>ellants  In  a  motion  in  arrest 
of  judgment  assigned  the  ground  that  "upon 
the  record  said  judgment  is  erroneous,"  and 
now  insists  that  the  trial  court 'erred  In  over- 
ruling the  motion  because  the  record  does' 
not  show  the  waiver  of  a  Jury  by  any  of  the 
three  methods  specified  in  section  1970,  R.  S. 
1900,  citing  Froweln  v.  Poage,  231  Mo.  loc. 
cit  90,  91,  132  S.  W.  241 ;  Brlggs  v.  RaUway 
Co.,  Ill  Mo.  loa  cit.  176,  20  S.  W.  32 ;  Brown 
V.  RaUway  Co.,  68  Mo.  App.  loc.  cit.  420 ;  and 
LiUy  V.  Menke,  126  Mo.  loc.  dt  211,  212,  28 
S.  W.  643,  994.  In  the  case  first  cited  the  mo- 
tion in  arrest,  as  here,  did  not  set  forth 
si)eclfically  the  denial  of  a  jury  trial,  but 
was  in  the  language  used  in  the  motion  in 
arrest  in  our  case,  and  the  court  held  that 
the  point  could  have  been  taken  advantage 
of  even  If  no  motion  In  arrest  of  judgment  had 
been  filed.  See,  also,  Batterton  v.  Sims,  73 
Mo.  App.  353,  354,  and  cases  cited. 

But  It  is  held  by  our  Supreme  Court  that 
in  civil  cases  a  jury  must  be  demanded,  or 
the  right  to  a  trial  thereby  will  be  waived. 
State  ex  inf.  Attorney  Oeneral  v.  Arkansas 
Lumber  Co.,  260  Mo.  loa  cit  277,  169  S.  W. 
loa  clt  165,  citing  24  Cya  101;  Chicago, 
M.  &  St  P.  By.  Co.  V.  Randolph  Town-Site 
Co.,  103  Mo.  loa  dt  469,  470,  15  S.  W.  437: 
MerrlU  v.  City  of  St  Louis,  83  Mo.  loc.  dt 
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251,  2S2,  63  Am.  B«p.  678;  PlJke  t.  Martin- 
dale,  91  Mo.  loc.  dL  278,  1  S.  W.  S58;  Kan- 
sas City  T.  Woerisboeffer,  249  Mo.  loc.  cit. 
24,  155  S.  W.  lot  dt  783. 

And  in  the  case  of  Bniner  ▼.  Marcnm,  50 
Mo.  405,  the  entry  of  Jndgment  showed  that 
the  parties  "appeared  and  submitted  the  case 
for  trial  to  the  court."  The  court  held  that 
this  entry  could  receive  no  other  conatruc- 
tloQ  than  that  a  Jury  trial  had  been  waived. 
In  oar  case,  the  record  entry  of  the  judg- 
ment is  to  the  same  effect,  to  wit: 

"Now  on  this  day  comes  this  cause  on  to  be 
heard,  and  now  come  the  plaintiffs  herein  by 
their  attorney  of  record,  as  well  as  the  defend- 
ant herein  by  its  attorney  of  record,  and  both 
parties  announce  ready  for  trial,  and  all  and 
singular  the  matters  in  issue  are  submitted  to 
the  court,  sitting  as  a  jury,"  etc. 

See,  Lntesvllle  Milling  Co.  v.  Hunt,  164  Mo. 
App.  358,  144  S.  W.  1100;  Barber  Asphalt 
Paving  Co.  v.  O'Brien,  128  Mo.  App.  loc.  dt 
2n,  278,  107  S.  W.  25. 

In  our  case  of  Redceodorfer  y.  Boberts, 
170  Ma  App.  176,  155  S.  W.  495,  the  Judg- 
ment on  a  motion  to  assess  damages  on 
an  injunction  bond  redted: 

"  •  •  ,  •  Comes  now  the  plaintiff  by  his  at- 
torneys, and  also  comes  the  defendants  in  per- 
son as  well  as  by  their  attorneys,  and,  both  par- 
ties answering  ready  for  a  hearing,  the  court 
doth  proceed  to  hear,  try,  and  determine  the  is- 
•oes. 

It  did  not  appear,  therefore,  In  that  Judg- 
ment that  the  parties  submitted  the  case  to 
the  court,  as  was  true  in  the  cases  cited  in 
the  next  preceding  paragraph.-  We  desire 
to  say  that,  in  so  far  as  the  opinion,  in  the 
Beckendorfer  Case  might  be  construed  as 
holding  that  the  failure  of  the  Judgment  or 
minutes  to  show  a  waiver  of  trial  by  Jury 
may  only  be  taken  advantage  of  by  filing  a 
motion  calling  the  attention  of  the  court  to 
the  defect,  it  is  hereby  corrected.  See  Fro- 
weln  v.  Poage,  281  Mo.  lot  dt  91,  92,  132 
S.  W.  241. 

[I]  Appellants  make  the  ocmtention  that 
the  trial  court  erred  in  refusing  to  strike 
out  the  testimony  of  C.  E.  Reld  and  other 

witnesses  "pages  "  of  the  record,  as 

said  testimony  did  not  tend  to  prove  any  is- 
sue in  the  case,  and  was  not  germane  to  the 
pleadings.  The  burden  of  pointing  out  er- 
ror is  on  the  appellant,  and  this  is  not  ac- 
complished by  leaving  blank  spaces.  How- 
ever, in  examining  this  record  to  ascertain 
whether  there  was  substantial  evidence  to 
rapport  the  finding,  we  noticed  the  objections 
to  testimony  given  by  witness  Reid  and  other 
witnesses,  and  the  motions  made  from  time 
to  time  to  strike  out  answers  given,  and  all 
of  the  objections  and  motions  are  based  upon 
the  proposition  that  tills,  defendant  corpora- 
tion made  a  written  record  of  the  consumma- 
UoQ  of  the  deal  which  was  the  best  evidence, 
and  that  this  corporation  could  speak  only 
by  its  record.  What  is  said  in  the  first 
branch  of  this  opinion  suflScieutly  disposes 
ot  such  a  contention.    And  we  have  likewise 


indicated  by  what  has  be«)  said  that  ap- 
pellants' last  contention  should  be  overruled. 
It  Is  to  the  effect  that  the  finding  Is  against 
the  weiglit  of  the  evidence  and  the  law  under 
the  evidence. 

After  a  careful  examination  of  the  record, 
we  find  no  reyerslble  error. 

The  Judgment  is  accordingly  affirmed. 

ROBERTSON,  P.  J.,  and  STURGIS,  J., 
concur. 


KKYSER    V.    HATS    (McGBEGORr-NOE 

HARDWARE  CO.,  Interpleader). 

(No.  1419.) 

(Springfield  CJourt  of  Appeals.    Missouri.    June 
4,  1915.) 

1.  Affeai.  and  Ebbob  4=»1012— Revhcw  — 
Questions  or  Fact. 

It  is  not  the  province  of  an  appellate  court  • 
to  weigh  the  evidence  where  there  is  a  conflict, 
and  assignments  of  error  that  the  finding  is 
against  the  evidence,  against  the  weight  of 
the  evidence,  and  for  the  wrong  party  only 
raise  the  question  whether  there  is  any  sub- 
stantial evidence  to  sustain  the  verdict, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3990-3m;  Dec.  Dig.  «=» 
1012.] 

2.  JtTBY    «=S>28— JtJBT    TBIAI/— Waiveb. 

A  recital  in  the  judgment  that  both  parties 
announced  ready  for  trial,  and  that  the  mat- 
ters at  issue  were  submitted  to  the  court  sit- 
ting as  a  jury,  sufficiently  showed  a  waiver  of 
a  jury  trial,  where. the  contention  that  no  such 
waiver  was  shown  was  raised  for  the  first  time 
on  appeal,  no  request  for  a  jury  trial  or  objec- 
tion to  a  trial  before  the  court  having  been 
made,  and  the  point  not  having  been  raised 
by  the  motion  for  a  new  trial,  or  by  a  motion 
in  arrest  of  judgment.  . 

[Ed.  Note. — For  other  cases,  see  Jury,  C!ent. 
Dig.  §§  176-196;    Dec.  Dig.  «=928.] 

Appeal  from  Circuit  Coart  Christian  Coon- 
ty;  John  T.  Moore,  Judge. 

Action  by  Gertie  Keyser  against  G.  Purd 
Hays,  to  wtiich,  on  its  motion,  the  McGregor- 
Noe  Hardware  Company  was  made  a  de- 
fendant From  a  Judgment  for  plaintiff,  the 
Hardware  Company  appeals.    Affirmed. 

G.  Purd  Hays,  of  Ozark,  for  appellant 
S.  E.  Bronson,  of  Ozark,  for  respondent 

STURGIS,  J.  This  is  a  suit  in  replevin 
originally  brought  against  one  Hays  for  pos- 
session of  two  promissory  notes,  one  for 
$100,  and  the  other  for  $200,  in  his  physical 
possession.  The  defendant  Hays  answered 
that  he  had  no  interest  In  the  notes  except 
as  agent  of  the  "interpleaders."  The  Mc- 
Gregor-Noe  Hardware  Company  is  designated 
as  the  Interpleader  in  an  "interplea"  or  an- 
swer filed  by  it  but  it  is  more  properly  a  de- 
fendant, made  such  on  its  own  motion  on 
the  ground  of  its  being  a  real  party  In  in- 
terest The  defendant  Hays  came  Into  pos- 
session of  the  notes  as  agent  and  attorney 
for  this  interpleader  and  some  other  whole- 
sale firms  having  a  like  interest    The  inter- 
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pleader,  for  Itself  and  each  other  firms, 
claims  a  rightful  possession  of  the  notes  as 
collateral  security  for  the  notes  of  H.  E. 
Keyser,  brother  of  the  plaintiff,  to  such  in- 
terpleaders. 

The  origin  of  this  controversy  is  that  H. 
E.  Keyser,  being  a  merchant  at  Rlverdale, 
Christian  county,  Mo.,  became  indebted  to 
Interpleader  In  the  sum  of  $151.15.  He  was 
also  Indebted  to  three  other  wholesale  firms 
in  smaller  amounts,  aggregating  in  all  $342.- 
39.  The  defendant  Hays  had  these  four 
accounts  for  collection,  and  H.  E.  Keyser 
was  being  threatened  with  bankruptcy  pro- 
ceedings. H.  E.  Keyser  owed  in  all  some 
$1,400,  but  defendant  Hays  did  not  hold  all 
Eudi  debts  for  collection.  Tlie  plaintiff  was 
the  owner  of  the  notes  now  in  controTersy, 
and  at  least  one  other  note,  and  there  was 
some  tailc  and  negotiations  looking  to  her 
helping  her  brother  and  preventing  his 
bankruptcy  by  putting  up  her  notes  to  his 
creditors  as  collateral  security.  Whether 
this  was  actually  done  was  the  question  con- 
tested at  the  trial  and  decided  in  plaintiff's 
favor. 

Plaintiff  admits  that  she  offered  to  pat 
up  these  notes  as  collateral  for  her  brother 
on  condition  that  his  creditors  give  him  "a 
certain  length  of  time"  to  sell  his  goods  to 
pay  the  same.  Some  of  the  creditors,  es- 
pecially those  represented  by  Hays,  agreed 
to  this,  but  others  did  not.  One  of  the  credi- 
tors represented  by  Hays  did  not  acquiesce 
in  this  arrangement,  and  one  of  plaintiff's 
notes  for  $500,  which  sudti  creditor  was  to  re- 
ceive as  collateral,  was  returned  to  this  plain- 
tiff. Plaintiff's  notes  were  at  a  bank  for 
safe-keeping  and  defendant  Hays  testified 
that  she  agreed  to  put  up  the  same  as  col- 
lateral security  for  the  debts  of  interpleader 
and  the  other  three  creditors  then  repre- 
sented by  him,  and  directed  Hays  to  get  the 
notes  from  the  bank,  which  he  accordingly 
did.  Plaintiff  denies  that  any  snch  arrange- 
ment was  consummated,  and  says  that  she 
did  not  deliver  these  notes  to  Hays.  She 
testified : 

"I  told  him  where  the  notes  were,  but  I 
did  not  give  him  authority  to  get  them." 

The  banker,  who  was  a  mere  custodian  of 
the  notes,  testified  that  plaintiff  never  an- 


thorized  him  to  turn  the  notes  over  to  Hays. 
but  that  he  did  so  purely  on  Hays'  request. 
The  notes  were  payable  to  the  order  of  plain- 
tiff, and  were  never  Indorsed  by  her.  H.  E2. 
Keyser  subsequently  went  into  bankruptcy. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  no  declarations  of  law  were  asked 
or  given.  We  know  nothing  of  the  views  of 
the  trial  court,  except  that  he  heard  the  evt 
dence  and  found  for  the  plaintiff. 

[1]  The  defendant  assigns  as  error  that  the 
finding  Is  against  the  evidence,  against  the 
weight  of  the  evidence,  and  for  the  wrong  par- 
ty. It  is  not  our  province  to  weigh  the  evi- 
dence and  these  assignments  of  error  can  mean 
no  more  than  that  there  Is  no  substantial 
evidence  to  snstain  the  verdict.  We  fully 
agree,  in  accordance  with  the  cases  cited 
by  interpleader,  in  the  contention  that,  where 
the  evidence  is  all  one  way  and  against  the 
verdict,  this  court  will  reverse  the  case;  but 
such  Is  not  the  case  here  presented.  There  is 
a  conflict  in  the  evidence  as  to  whether  the 
proposition  whereby  plaintiff  was  to  put  up 
her  notes  as  collateral  security  for  her  broth- 
er was  ever  actually  consummated,  or  was 
a  matter  merely  talked  about  conditionally, 
and  to  which  the  plaintiff  never  gave  her 
final  consent 

[Z]  The  appellant  claims  that  this  case 
must  be  reversed  because  no  waiver  of  a  jury 
trial  is  shown.  It  is  conceded  that  no  re- 
quest was  made  for  a  jury  trial,  and  no 
objection  made  to  a  trial  before  tiie  court. 
Nothing  Is  said  In  the  motion  for  new  trial 
on  this  point,  and  no  motion  in  arrest  of 
judgment  was  filed.  The  point  is  purely  an 
afterthought,  and  is  raised  In  this  court  for 
the  first  time.  We  find,  however,  that  the 
judgment  recites  that: 

"Both  parties  annonnce  ready  for  trial,  all 
and  singular  tbe  matters  at  issue  are  submitted 
to  the  court  sitting  as  a  jury,"  etc. 

This  sufficiently  shows  a  waiver  of  a  Jury 
triaL  Our  views  on  this  point  will  be  found 
in  the  case  of  Walker  v.  Modern  Woodmen 
of  America,  177  S.  W.  331,  decided  at  this 
term  of  court,  and  cases  there  dted. 

The  judgment  Is  accordingly  affirmed. 

ROBERTSON,  P.  3.,  and  7AB8INOTON, 
J.,  concur. 
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WOLF  y.  BBOOKS. 

(Supreme  (jourt  of  Missouri,  Division  Na   1. 
June  1.  ISIS.) 

1.  Appeal  aitd  Ebbob  $=3837  —  Qukstionb 
Pbesbnted  fob  Review — ^Dbitubbeb— Statx- 

KXNT  IN   BbIEV. 

On  appeal  from  a  judgment  for  defendant 
on  demurrer  to  the  petition,  statements  in  the 
brief  aa  to  what  the  evidence  would  have  shown 
at  the  trial  cannot  be  considered  in  aid  of  the 
iJlegations  of  the  petition. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gS  3262-3272,  3274-3277, 
3l'})9;  Dec.  Dig.  «=9837.] 

2.  Judgment  «=»441  —  Equitable  Rkliet  — 
Fbaud. 

A  fraud  for  which  a  jpdgment  may  be  va- 
cated or  enjoined  in  equity  must  be  in  the  pro- 
curement of  the  judgment,  not  in  the  cause  of 
action,  since  to  open  the  way  for  another  con- 
test in  equity  by  recognizing  false  evidence  as 
a  ground  of  lequitable  interposition  against 
judgments  at  law  would  work  greater  injury 
than  the  other  rule. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  836,  840;  Dec.  Dig.  (g=3>441.] 

3.  Judgment  $=3460— Equttabue  Relief  — 
Petition— Fbaifd. 

A  petition  for,  eauitable  relief  against  a  de- 
fault judgment  quieting  title  to  land,  which  pe- 
tition alleged  that  the  defendant  held  a  void 
tax  deed  to  the  land  in  controversy,  and  that 
he  secured  a  judgment  quieting  title  in  himself 
by  representing  to  the  court  that  be  had  a 
good  tax  title  and  was  the  true  owner  of  the 
premises,  alleges  fraud  in  the  cause  of  action 
and  not  in  the  procuring  of  the  judgment,  and 
is  not  good  against  demurrer. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  U  879,  880,  882-891;  Dec.  Dig.  «=» 
460.] 

Appeal  from  drcoit  Court,  Oregon  Conn- 
t}';   W.  N.  Evans,  Judge. 

Suit  by  S.  U  Wolf  against  O.  M.  Brooks. 
Judgment  for  the  defendant  on  demurrer  to 
the  petition,  and  plaintiff  appeals.    Affirmed. 

£.  P.  Dorris,  of  Alton,  for  appellant 

BliAIR,  J.  This  is  a  suit  In  equity,  begun 
In  the  circuit  court  of  Oregon  county,  to  set 
aside  a  judgment  for  fraud.  A  general  de- 
murrer to  the  petition  was  sustained,  plain- 
tiff declined  to  plead  further,  judgment  was 
rendered  for  defendant, 'and  this  appeal  fol- 
lowed. 

The  allegations  of  the  petition  necessary 
to  an  understanding  of  the  question  present- 
ed by  appellant's  brief  are:  That  in  1899  re- 
spondent purchased  the  land  In  question  here 
at  a  tax  sale  alleged  to  be  void  because  In 
the  order  of  publication  appellant's  initials 
were  transposed;  that  in  1904  be  brought 
suit  against  plaintiff  to  quiet  title,  and,  the 
petition  alleges: 

"By  reason  solely  claiming  and  representing 
to  tbe  court  that  he  was  the  owner  in  fee  sim- 
ple of  said  premises  by  and  through  a  tax  deed 
conveying  ue  right,  title,  and  interest  of  this 
plaintiff  therein,  as  the  true  owner  thereof,  when 
in  truth  and  in  fact  he,  tiie  defendant  herein, 


did  not  own  or  hold  said  premises  by  or  through 

a  tax  deed  conveying  the  right,  title,  or  interest 
of  plaintiff  herein  to  said  premises;  that  upon 
the  trial  of  said  cause,  and  in  order  to  secure 
said  judgment,  defendant  herein  claimed  and 
represented  to  the  court  that  he  was  the  true 
owner  of -said  premises,  when  in  truth  and  in 
fact  he  did  not  own  said  premises  and  had  no 
valid  right,  title,  or  interest  therein,  and  by 
reason  of  said  false  claims  and  representations, 
so  made  as  aforesaid,  misled  and  deceived  and 
Imposed  upon  the  court  and  thereby  fraudulent- 
ly procured  said  judgment,  which  would  not  have 
been  secured  and  rendered,  and  in  good  con- 
science should  not  and  could  not  have  been  se- 
cured and  rendered,  if  the  true  facts,  as  they 
existed,  as  to  the  owner  of  said  premises,  had 
been  known  and  presented  to  the  court;  that 
to  permit  said  judgment  to  stand,  and  thereby 
through  and  under  its  force  and  effect,  solely 
and  alone,  vest  the  title  to  said  premises  in  this 
defendant,  would  *  *  •  amount  to  depriv- 
ing plaintiff  of  his  property  without  due  prooess 
of  law.    •    •    • " 

Plaintiff  further  stated  that  he  had  no  uc- 
tual  knowledge  of  tbe  suit  to  quiet  title  or  of 
the  back  tax  suit. 

[1]  The  Invalidity  of  the  tax  Judgment 
may  be  conceded,  and  the  question  remains 
whether  the  petition  alleges  facts  sufficient 
to  warrant  setting  aside  the  judgment  in  the 
suit  to  quiet  title,  against  which  Judgment 
the  real  attack  in  this  case  is  made.  The 
statements  In  the  brief  as  to  what  tbe  evi- 
dence would  have  shown  If  the  court  had 
overruled  the  demurrer  and  proceeded  with 
the  trial  cannot  aid  plaintiff,  since  this  ap- 
peal must  be  determined,  as  was  the  demur- 
rer, upon  tbe  allegations  of  the  petition. 

[2]  It  is  settled  In  this  state  that  fraud  for 
which  a  Judgment  may  be  vacated  or  enjoin- 
ed in  equity  must  be  in  the  procurement  of 
the  Judgment  If  the  cause  of  action  Is  viti- 
ated by  fraud,  this  is  a  defense  which  must 
be  Interposed;  and,  unless  Its  Interposition 
is  prevented  by  fraud,  it  cannot  be  asserted 
against  the  Judgment.  Railroad  v.  Mirrle- 
lees,  182  Mo.  loc.  dt.  141,  81  S.  W.  437. 
The  same  case  approves  the  decisions  in  this 
and  other  states  holding  that,  though  perjury 
or  even  a  forged  deed  be  the  basis  of  recov- 
ery, these  things  alone  constitute  no  ground 
for  setting  aside  a  judgment 

The  reason  of  the  rule  is  that  there  should 
b6  an  end  of  litigation  at  some  time,  and 
that  "to  open  the  way  for  another  contest  in 
equity  in  almost  If  not  In  every,  suit  decided 
at  law,"  by  recognizing  false  evidence  as  a 
ground  of  equitable  interposition  against 
judgments  at  law,  would  work  greater  injury 
than  tbe  contrary  course.  Hamilton  v.  Mc- 
Lean, 139  Mo.  loc.  dt  687,  41  S.  W.  224, 

[3]  The  appellant's  brief  presents  no  other 
objection  to  the  ruling  on  the  demurrer.  The 
petition  .counts  upon  fraud  in  the  cause  of  ac- 
tion, and  not  in  the  act  of  procuring  the  judg- 
ment within  the  meaning  of  the  applicable 
rule. 

The  Judgment  is  affirmed.    All  concur. 
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STATE  T.  SPROUSE.  (No.  18729.) 

(Supreme   Court  of  Missouri,  Division  No.   2. 

May  25,  1915.) 

1.  Homicide  ^=»166— Evidence— Admissibil- 
ity. 

In  a  prosecution  for  uxorcide,  evidence 
tliat,  immediately  after  the  disappearance  of  his 
wife,  accused  openly  began  meretricious  rela- 
tions with  another  woman,  is  admissible  on  the 
question  of  motive. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  320-331;    Dec.  Dig.  <8=»166.] 

2.  Criminal  Law  <3=»404r-EviDENCB— Admis- 
sibility. 

Where  there  was  evidence  that  a  pair  of 
brass  linuclcs  found  in  accused's  vest  fitted  the 
wound  in  his  wife's  forehead,  and  accused's 
daughter  testified  that  he  placed  them  in  his 
pocket  before  going  out  with  his  wife  on  the 
evening  when  she  was  last  seen,  the  knucks 
were  properly  received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §1  873,  891-803,  1467;  Dec. 
Dig.  «s>404.] 

3.  Criminal   Law   €=»1170%— Question  to 
Witness— Withdrawal— Harmless  Ebbob. 

Error  cannot  be  predicated  on  the  asking 
of  a  question  which  after  objection  by  accused 
was  withdrawn. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §$  3129-3135;  Dec.  Dig.  «=» 
1170%.} 

4.  Cbiminai.  Law   «=s>1169— Appeal— Habm- 
LEss  Error. 

Where  evidence  received  without  objection 
was  stricken  on  accused's  subsequent  objection, 
the  question  of  the  admissibility  of  the  evi- 
dence cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $S  754.  3088.  3130,  3137-3143; 
Dec.  Dig.  <S=»1169.] 

5.  Homicide     €=>229  —  E?vidence  —  Suffi- 

CIENCT. 

Evidence  held  to  establish  identity  of  the 
corpse  as  the  body  of  accused's  wife. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  477;   Dec  Dig.  <S=»229.] 

6.  Criminal   Law    «=>829— Trial— Instbcc- 

TIOSS. 

The  refusal  of  requests  covered  by  the  in- 
structions given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  J  2011;   Deo.  Dig.  «=»829.] 

7.  Criminal  Law  ^=»1090— Appeal— Presen- 
tation OF  Gbounds  of  Review, 

A  mere  statement  in  the  motion  for  new 
trial  that,  while  the  jury  was  deliberating  up- 
on the  verdict,  one  of  the  jurors  told  the  court 
that  they  wanted  to  Imow  whether  accused 
could  be  paroled  if  sentenced  to  life  imprison- 
ment, will  not  present  for  review  the  question 
whether  a  conviction  and  assessment  of  the 
death  penalty  was  the  result  of  passion  or  prej- 
udice, where  the  occurrence  was  not  presented 
by  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2663,  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  8204;  Dec.  Dig. 
<8=»1090.] 

Appeal  f  rcmi  Clreait  Goart,  St.  Louis  Coun- 
ty;  Gustavus  A.  Wnrdeman,  Judge. 

William  Sprouse  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Under  an  Indictment  charging  him  with 
the  murder  of  his  wife  by  striking  her  with 
knucks  and  a  hammer,  defendant  was  tried 


and  convicted  in  the  circuit  court  of  St  Loula 
county  and  his  punishment  assessed  at  death. 
The  evidence  upon  the  part  of  the  state  tends 
to  establish  the  following  facts :    The  murder 
occurred  about  two  miles  south  of  Clayton, 
Mo.,  on  the  farm  of  Judge  Moses  N.  Sale, 
between  8:30  and  9  o'clock  p.  m.,  October  31, 
1914.    At  that  time  defendant,  with  his  w^lfe 
and  six  children,  resided  m  East  St  Louis, 
111.,  where  the  defendant  was  employed  as 
Janitor  and  watchman  at  the  Corno  Mills. 
E)arly  on  the  morning  of  November  14th,  the 
dead  body  of  a  woman  was  discovered  on  the 
Sale  farm  by  a  Mr.  Kurlmeyer,  a  farmer  liv- 
ing in  that  vicinity.    He  called  Mr.  Weidman', 
who  lived  on  the  Sale  farm,  and  after  looking 
at  the  body  they  notified  the  coroner.    Later 
the  coroner  came,  and  the  body  was  removed 
to  Klrkwood.     Mr.  Kurlmeyer  testified  that 
the  bbdy  was  found  about  250  yards  south- 
west of  his  house  In  the  edge  of  a  pasture  on 
the  north  side  of  a  barbed  wire  fence;    that 
the  surrounding  land  was  billy.    There  was 
a  hole  about  the  size  of  a  hen  egg  In  the 
center  of  her  skull,  penetrating  the   skull 
bone.     There  was  also  a  large  red  spot  or 
bruise  above  one  of  her  hips.    The  body  was 
lying  on  Its  back,  and  In  the  left  hand  was  a 
white  handkerchief.    The  body  was  badly  de- 
composed, and  the  greater  portion  of  the  face 
was  eaten  away,  making  It  very  difficult,  if 
not  impossible,  to  Identify  the  corpse  by  the 
face.    On  the  corpse  was  a  long  black  coat 
with  large  buttons,  and  a  dark  blue  shawl  or 
fascinator,  and  other  clothing.    The  witness 
also  identified  a  grocery  account  book  and  a 
small  purse  found  either  upon  or  near  the 
body.    The  purse  was  open  and  lying  within 
two  feet  of  her  body.    The  grocery  book  was 
sticking  in  one  of  her  stockings.    The  witness 
had  never  seen  the  person  alive.    The  coro- 
ner, Mr.  Bopp,  testified  that  he  examined  the 
body;   that  there  was  a  hole  about  the  size 
of  a  half  dollar  In  the  forehead.  Just  above 
the  nose;  and  that  the  skull  had  two  cracks 
running  upwurd    from   the  hole   In   a    "V" 
shape;   that  the  flesh  was  eaten  away  from 
the  face;  and  that  the  body  was  In  such  con- 
dition that  It  was  Interred  that  evening.    The 
witness  Identified  tlie  black  coat,  two  skirts, 
scarf,  breastpin,  two  side  combs,  a  pocket- 
book,  the  grocery  book,  handkerchief,  and  the 
shoes,  as  the  ones  taken  from  the  corpse. 
These  articles  were  Introduced  In  evidence, 
and  the  witness  testified  that  they  were  In 
the  same  condition  at  the  trial  as  when  tak- 
en from  the  corpse.    It  was  his  opinion  that 
the  body  had  been  dead  10  or  15  days.    The 
coroner    noticed    traces    of  a    considerable 
amount  of  blood  on  the  ground  where  the 
head  had  lain,  and  stated  that  the  wound 
was  caused  by  some  round  Instrument. 

Lawson  Weidman  testified  that  he  lived  on 
the  Sale  farm.  About  8:80  p.  m.,  on  October 
31,  1914,  he  and  bis  son  were  on  the  place 
south  of  the  Sale  farm  hunting  rabbits  by 
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moooUght    As  he  and  his  son  wer«  standing 
In  tbe  edge  of   the   woods   near  a    barbed 
wire  fence,  a  man  and  woman  approached 
tlie  fence,  and  the  man  took  hold  of  the  fence, 
preparatory  to  coming  through   the  fence, 
when  the  woman  said,  "There  is  a  man." 
Tlie  witness  was  within  five  or  six  feet  of 
tile  man,  who  turned  and  lool^ed  directly  at 
liim,  and  he  conid  see  his  face  In  the  moon- 
light    The  woman   was   wiping  her   face 
and  eyes  with  a  white  handkerchief,  and  the 
witness  did  not  get  a  good  view  of  the  wo- 
man's face.     When  the  woman  spoke,  the 
man  hesitated,  and  then  the  man  and  wo- 
man turned  and  started  to  walk  north,  and 
walked  In  the  general  dlr^lon  of  the  place 
where  the  body  of  the  woman  was  afterwards 
found.    Witness  and  his  son  started  back  to 
'Ctieir  home  and.  errlred  there  In  six  or  seven 
minutes.    The  witness'  house  was  about  250 
yards  from  the  place  where  the  body  was  aft- 
erwards found.    Jnst  after  witness  and  his 
son  reached  their  home,  their  bulldog  ran 
barking  toward  the  chicken  yard  as  though 
he  were    pursuing    an    intruder.      Witness, 
tbtaklng  some  one  was  In  the  chicken  yard, 
ran  about   100  yards   from  his   house   and 
heard  a  racket  as  If  something  had  struck 
the  fence  and  heard  a  groan,  and  thought  It 
was  a  calf.     He  walked  In  the  direction  of 
the  noise,  and  was  In  about  five  steps  of  the 
wire  fence,  when  he  saw  this  same  man  that 
they  had  jnst  previously  seen  with  a  woman 
come  running  down  near  the  fence  toward 
bim,  but  on  the  other  side  of  the  fence.    The 
man  passed  him  about  100  yards  from  the 
place  where  the  body  was  afterwards  found 
and  was  running  from  that  direction.    When 
the  man  was  within  about  five  steps  of  the 
witness,  the  witness  puUod  up  his  gun  to 
make  him  stop,  but  the  man  turned  and  ran 
in  a  northeasterly  direction  and  ran  into  a 
wire  fence  about  150  yards  away,  and  in  run- 
ning Into  the  fence  tore  off  the  top  wire.    The 
witness  stated  that  it  was  a  very  bright 
moonlight  night,  and  that  he  got  a  good  look 
at  the  man's  face  when  he  first  saw  him.    He 
Identified   the  defendant  as  the  same  man 
wbom  he  had  seen  with  a  woman  on  the  Sale 
fann,  and  later  saw  running  away  from  the 
locality  of  the  crim&    He  stated  that  the  wo- 
man was  about  half  a  head  taller  than  the 
man.    Witness  had  never  seen  the  defendant 
before  the  night  in  question,  and  next  saw 
him  after  he  had  been  arrested  and  was  in 
the  Clayton  jail.    Upon  cross-examination,  he 
stated  that  he  supposed  that  the  man  and 
woman  were  chicken  thieves,  and  that  the 
woman  had  gone  in  another  direction,  and 
that  be  never  said  anything  to  the  neighbors 
about  seeing  the  man  and  woman  on  the  Sale 
farm  until  the  body  was  discovered. 

The  11  year  old  son  of  the  witness  also  tes- 
tified for  the  state,  and  corroborated  the  tes- 
timony of  his  father,  and  also  Identified  the 
defendant  as  the  man  they  had  seen  that 
night  with  the  woman  near  the  Sale  farm. 
Boy  Spiouse,  the  14  year  old  son  of  th« 


defendant  and  of  the  deceased,  testlfled  for 
the  state  that  about  6:30  p.  m.,  on  Halloween 
night,  October  Slat,  his  father  and  mother 
left  home  to  go  to  the  grocery  store,  as  was 
his  mother's  custom  every  Saturday  night 
He  never  saw  his  mother  again.  About  12 
o'clock  the  defendant  returned,  accompanied 
by  a  Mrs.  Scott  and  her  two  children.  The 
boy  got  up  and  opened  the  door  for  them  to 
come  In.  Defendant  then  told  the  hoy  that 
bis  mother  had  gone  to  her  mother's  on  a  vis- 
it. There  were  thiee  rooms  in  defendant's 
house,  the  kitchen,  a  middle  room,  and  a 
front  room.  Witness  and  his  brothers  and 
sisters  occupied  the  middle  room,  and  the  de- 
fendant and  Mrs.  Scott  and  her  two  children 
slept  in  the  front  room;  but  the  witness  did 
not  know  in  what  manner  they  slept.  After 
breakfast  the  next  morning  (Sunday) ,  defend- 
ant helped  Mrs.  Scott  wash  the  dishes  and 
clean  house,  and  in  the  evening  the  defendant 
and  Mrs.  Scott  and  her  two  children  went  to 
Mrs.  Scott's  house  to  get  some  of  her  clothing, 
and  when  they  returned  defendant  and  Mrs. 
Scott  were  arrested.  About  a  month  before 
this  night,  the  defendant  and  his  wife  had 
quarreled,  but  they  were  apparently  on  good 
terms  the  night  they  went  away.  The  night 
they  went  away,  witness'  sister  wanted  to  ac- 
company them,  but  defendant  refused  to  let 
her  go  with  them,  saying  they  "might  want 
to  take  a  little  journey."  Witness  identified 
the  black  coat,  veil,  breastpin,  shoes,  and  side 
combs  which  were  found  on  the  dead  body  as 
being  those  of  his  mother  and  the  clothing 
that  she  wore  on  the  night  she  went  away. 
The  witness  was  also  shown  a  pair  of  knucks, 
and  stated  that  they  belonged  to  his  father, 
and  that  he  had  seen  the  knucks  in  the  dresser 
drawer  at  his  house  before  his  father  and 
mother  went  away,  but  did  not  know  whether 
his 'father  took  the  knucks  with  him  or  not 
He  also  Identified  a  hammer  which  be  snid  be- 
longed to  his  father,  and  also  identified  a 
black  coat  which  his  father  wore  on  the  night 
In  question.  He  could  not  Identify  the  ac- 
count book,  and  stated  that  it  was  not  from 
the  store  where  his  mother  traded,  and  that 
he  had  never  seen  the  book  before.  This 
witness  stated  that  he  remained  in  the  house 
from  the  time  his  father  and  mother  left  un- 
til his  father  returned  at  midnight,  and  that 
his  mother  never  returned  to  the  house  after 
leaving  with  his  father.  Mrs.  Scott  was  re- 
leased the  day  after  her  arrest  and  returned 
to  the  defendant's  home  and  kept  house  for 
the  children.  His  father  was  released  later, 
and  was  again  arrested  in  about  two  days. 
Witness  stated  that  his  father  was  making 
no  attempt  to  leave  East  St  Louis,  but  that 
he  had  heard  his  father  and  the  Scott  woman 
talk  about  renting  another  house.  At  the 
time  of  the  trial,  the  witness  was  living  at 
the  Mothers'  and  Babies'  Home  in  St  Louis. 
After  defendant  and  Mrs.  Scott  had  retired 
on  the  night  in  question,  witness  stated  that 
he  could  not  understand  or  hear  all  that  was 
said,  but  that  he  beard  Mrs.  Soott  say :    "Be- 
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stlU ;  be  might  be  awake."  Tbe  witness  said 
that  he  did  not  feel  as  friendly  to  his  father 
as  he  did  before,  and  that  he  loved  his  moth- 
er best. 

Dessle  Spronse,  daughter  of  the  defendant 
and  deceased,  nine  years  and  eleven  months 
old  at  the  time  of  the  trial,  testified  that  de- 
fendant and  her  mother  went  away  on  the 
night  in  question  tc  pay  a  grocery  bill,  and 
that  she  never  saw  her  mother  afterwards, 
and  that  Mrs.  Scott  and  her  two  children 
came  back  with  her  father,  and  that  Mrs. 
Scott  kept  house  for  the  children  until  she 
was  taken  away.  This  witness  testified  that 
she  did  not  like  her  father. 

Era  Sprouse,  the  eleven  year  old  daugh- 
ter of  defendant  and  his  wife,  testified  that 
Just  before  her  father  and  mother  left  on 
night  in  question  she  was  standing  by  tbe 
dresser  and  saw  her  father  put  a  hammer 
and  the  knucks  in  his  pocket  She  identified 
the  hammer  and  knucks  which  were  produc- 
ed at  the  trial  as  the  ones  that  her  father 
put  In  his  pocket  that  night  When  her 
mdther  went  away,  she  told  the  witness  that 
she  was  going  to  pay  a  grocery  bill  and 
would  be  back  as  soon  as  she  could.  She 
said  that  her  mamma  and  papa  quarreled 
nearly  all  the  time.  The  next  morning  'the 
witness  saw  defendant  in  bed  with  Mrs. 
Scott,  lying  on  top  of  her,  and  saw  them 
hugging  and  kissing.  Defendant  told  wit- 
ness that  her  grandma  was  very  sick  and 
that  her  mother  bad  gone  to  visit  her.  On 
cross-examination  she  testified  that  her  moth- 
er and  all  the  children  saw  the  defendant 
put  the  knucks  in  his  vest  pocket  She  tes- 
tified that  she  now  lived  at  the  Home  in  St. 
Louis  where  her  brother  Roy  lived. ' 

Myrtle  Scott,  the  daughter  of  Mrs.  Scott 
testified  that  on  Halloween  night  her  mother 
woke  her  up  when  defendant  came  to  their 
bome,  and  that  she  and  her  mother  and 
little  brother  went  to  the  defendant's  house, 
and  that  defendant  went  to  bed  with  her 
mother  that  night  and  that  she  heard  de- 
fendant and  Mrs.  Scott  talking  about  moving, 
and  that  on  Sunday  evening  defendant  and 
Mrs.  Scott  and  the  children,  including  the 
witness,  went  to  Belleville. 

L.  J.  Grigsby,  chief  of  detectives  of  East 
St.  Louis  for  the  last  two  years,  testified 
that  when  defendant  was  flrat  arrested  he 
stated  that  his  wife  had  gone  to  visit  rela- 
tives in  Kansas  City;  that  they  had  had  a 
few  words,  and  that  she  had  decided  to  take 
a  trip,  and  that  he  had  gone  with  her  as  far 
as  Main  and  Broadway  on  the  car;  that 
there  he  got  ofT  the  car,  and  she  went  on  over 
the  river.  The  defendant  was  held  12  days, 
when  he  was  first  arrested  on  the  charge 
«f  living  in  adultery.  After  the  body  was 
discovered,  the  witness  showed  defendant  the 
pin  and  clothing  taken  from  the  dead  body, 
and  defendant  said  they  belonged  to  his  wife. 
Witness  examined  the  dead  body  on  the  day 
it  was  discovered,  and  described  tbe  hole  In 
tbe  forehead,  and  stated  that  he  held  the 


knucks  against  the  hole  In  tbe  forehead,  and 
that  the  hole  and  tbe  edge  of  tbe  knucks 
corresponded  exactly  as  to  size  and  shape. 
Witness  showed  the  knucks  to  the  defendant 
and  defendant  said  they  bad  been  given  to 
him.  Defendant  also  told  witness  that  he 
had  been  going  out  with  Mrs.  Scott  for  about 
three  months  and  had  given  her  several 
grocery  orders  of  $2  each.  He  said  that  he 
had  made  a  payment  on  Mrs.  Scott's  insur- 
ance policy,  and  that  the  policy  for  |1,000 
was  made  in  his  favor;  that  he  and  Mrs. 
Scott  usually  went  out  on  the  grass  some- 
where around  Jones'  Park.  The  witness  and 
other  officers  were  taking  defendant  over  to 
Missouri  to  view  the  place  where  the  body 
was  found,  and,  after  arriving  in  St  Louis 
county,  the  defendant  was  taken  in  custody 
by  tbe  sheriff  of  that  county.  This  witness' 
stated  that  when  defendant  was  first  arrest- 
ed he  fainted.  Upon  cross-examination,  this 
witness,  without  objection  upon  the  part  of 
the  state,  was  i)ermltted  to  answer  that  he 
had  been  charged  with  robbing  box  cars,  but 
was  found  not  guilty,  and  still  had  four  in- 
dictments pending  against  him.  This  wit- 
ness testified  that  defendant  was  not  mis- 
treated or  abused  or  coerced  into  making 
any  statements  at  the  Jail  In  East  St  Louis, 
but  that  the  statements  were  Tiriiintarily 
made; 

Frank  Florence,  police  oflloer  of  East  St. 
Louis,  testified:  That  he  went  to  defend- 
ant's house  at  7  p.  m.,  on  the  night  cf  No- 
vember let  for  the  purpose  of  arresting  de- 
fendant and  Mrs.  Scott,  and  that  he  waited 
there  untU  10:30  p.  m.,  when  they  returned 
and  were  arrested.  That  the  defendant 
fainted  when  he  was  arrested.  Defendant 
told  the  witness  that  his  wife  had  gone  to 
Kansas  City  to  visit  her  mother;  that  he 
had  gone  as  far  as  OoUinsvlUe  and  Broad- 
way with  her  and  got  off  the  car  there,  and 
tliat  she  went  on  to  Union  Station  to  take 
a  train  to  Kansas  City.  Tbe  witness  observ- 
ed a  spot  of  blood  on  defendant's  shirt  when 
he  was  at  the  police  station  after  his  first 
arrival. 

Mrs.  C.  6.  Shankland  testified  that  about 
12  hours  after  defendant's  arrest  she  went 
to  the  bouse  to  take  care  of  the  children, 
and  found  the  knucks  which  were  in  evi- 
dence In  the  pocket  of  defendant's  coat  hang- 
ing on  the  middle  wall  of  the  front  room; 
but  the  court  later  struck  this  evidence  out 
on  the  ground  that  there  was  no  evidence 
that  some  one  other  than  defendant  did  not 
have  an  opportunity  to  place  the  knucks  In 
the  pocket  of  the  coat  during  the  12  hours  In- 
tervening between  the  time  of  defendant's  ar- 
rest and  the  discovery  of  the  knucks  in  his 
coat. 

Mrs.  Jessie  Nash  testified  that  she  lived 
two  doors  from  tbe  defendant;  that  defend- 
ant passed  her  house  on  Sunday  afternoon, 
November  1st,  and  she  asked  him  what  he 
thought  about  this  other  woman  being  at  bis 
house,  and  defendant  replied: 
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"She  (meaning  his  wife)  I«  «n  right;  slie 
won't  bother  me.  I  guess  she  went  to  the  coun- 
try. Her  mother  was  sick,  and  she  is  taking 
care  of  her." 

And  that  defendant  Bald  that  Mrs.  Scott 
was  his  consln  and  that  be  had  to  have  a 
bousekeeper.  This  witness  could  not  identi- 
ty the  scaif,  side  combs,  or  handkerchief, 
bat  did  identify  the  shoes,  breastpin,  and 
coat  as  belonging  to  defendant's  wife. 

Mrs.  Pearl  Hughes  testified  that  she  lived 
a  half  block  from  defendant  and  saw  bis 
wife  every  day.  Sbe  Identified  the  shoes, 
teait,  and  pin  as  belonging  to  defendant's 
wife,  bat  was  not  sure  about  the  coat.  She 
heard  the  defendant  tell  the  officers  that  his 
wife  had  gone  to  Kansas  City.  Tills  witness 
said  that  defendant's  wife  was  taller  than  de- 
fendant She  also  saw  Mrs.  Scott  at  de- 
fendant's home  after  deceased  bad  gone 
away. 

John  Kmst  testified  that  be  lived  next 
door  to  the  defendant,  and  that  as  be  was 
coming  home  on  the  night  of  October  Slst, 
between  12  and  12:30  o'clock,  be  saw  defend- 
ant and  Mrs.  Scott  and  her  two  children  go 
Into  defendant's  house. 

Mrs.  Alva  Ernst  testified  that  between  6 
and  7  p.  m.,  October  Slst,  sbe  saw  defendant 
and  his  wife  standing  on  the  north  side  of 
Thirteenth  street  at  Baw  street;  that  this 
was  <me  place  where  cars  going  across  the 
liver  could  be  entered;  that  defendant's 
wife  had  on  a  black  coat  and  a  dark  blue 
scarf :  that  defendant's  wife  was  taUer  than 
defendant 

Henry  Ernst  testified  that  between  6  and  7 
o'clock  p.  m.,  on  the  night  in  question,  he 
saw  defendant  and  his  wide  at  Baw  avenue 
Snd  Thirteenth  street,  get  on  a  car  going  to- 
ward St  Louis,  and  that  they  did  not  have 
any  bundles  with  them,  and  that  defendant's 
wife  wore  a  scart 

Charles  Foster,  24  years  of  age,  testified 
that  for  three  months  he  lived  adjoining  de- 
fendant and  his  wife  and  knew  the  deceas- 
ed. He  examined  the  body  at  the  morgue  in 
Kiricwood,  and  saw  the  hole  In  the  skull 
about  the  size  of  a  half  dollar,  but  could  not 
Identiify  the  corpse  by  the  appearance  of  the 
face;  but,  from  the  appearance  of  the  body 
and  tjie  clothes,  he  stated  that  he  "supposed 
it  was  Mrs.  Sprouse."  He  would  not  say  pos- 
itively ttiat  It  was  Mrs.  Sprouse,  but  that  the 
body  was  just  about  the  same  build,  size,  and 
height,  and  that  the  hair  was  the  same  color. 
He  stated  that  Mrs.  Sprouse  was  two  or 
three  Inches  taller  than  her  husband.  On 
cross-examination  he  testified  that  he  had 
gone  to  tlie  morgue  at  the  request  of  Chief 
Grigsby,  and  that  be  recognized  the  big  Jaw 
bone  and  the  dark  hair  of  the  body,  and 
said,  "I  am  sure  It  was  her  body,  almost  sure 
it  was." 

Capt.  August  Mertens,  captain  of  police  at 
Belleville,  and  two  patrolmen,  testified  that 
about  6:20  p.  m.,  on  November  1,  1914,  de- 
fendant came  into  the  police  headquarters  at 


BellevUle  and  asked  for  tbe  marriage  derk; 
that  the  captain  asked  Mm  if  he  wanted  to 
be  married;  and  that  he  said,  "Tes."  The 
captain  then  told  him  it  was  late,  but  he 
would  try  to  get  the  clerk,  and  he  called  for 
the  clerk  over  the  telephone,  but  the  derk 
was  not  at  home. 

Roy  Sprouse,  ttie  14  year  old  son  of  defend- 
ant, was  recalled,  and  testified  that,  after  his 
father  was  arrested  the  first  time,  he  talked 
with  htm  at  the  police  station,  and  that  de- 
fendant told  him  to  tell  Mrs.  Scott  that  the 
shoes  he  wore  that  night  had  some  blood  on 
them,  and  he  said  be  had  l)een  in  a  fight  at 
tbe  mill  and  for  her  to  put  the  shoes  under 
the  frarch.  Later  the  son  visited  his  father 
in  jail,  and  his  father  asked  him  if  he  had 
told  Mrs.  Scott  about  the  shoes,  and  the  boy 
told  him  that  Mrs.  Scott  had  burned  the 
shoes. 

William  H.  Sprouse,  the  defendant,  testi- 
fied in  his  own  behalf,  stating:  That  he  was 
40  years  old,  and  that  he  worked  as  Janitor 
during  week  days  and  as  watchman  on  Sun- 
days, at  the  Corno  Mills,  receiving  $2.25  per 
day.  That  he  was  five  feet  nine  inches  tall, 
and  was  taller  than  his  wife.  That  about 
7:30  p.  m.,  October  31,  1914,  he  and  his  wife 
walked  over  to  Eighteenth  street,  and  that 
he  went  in  to  telephone  to  a  gentleman,  and 
she  mailed  a  letter,  and  then  they  walked  on 
up  to  St.  Clair  avenue,  and  she  went  in  to 
collect  50  cents  that  some  one  owed  her. 
That  they  then  went  back  to  Baw  avenue, 
and  she  returned  home  and  got  her  suit  case 
and  hat  and  came  back,  and  they  walked  to 
Thirteenth  and  Baw  avenue  and  caught  a 
car.  That  his  wife  expected  to  go  to  Miller 
county,  Mo.,  to  see  her  folks.  When  tbe  car 
got  to  Division  avenue,  defendant  got  oIF. 
That  bis  wife  told  him  not  to  stay  down- 
town long,  but  to  get  back  to  the  children. 
That  he  never  saw  his  wife  again.  That, 
after  leaving  the  car,  defendant  went  to 
Wyand's  saloon;  but,  not  seeing  any  one 
there  that  he  knew,  he  went  to  Blank's  bar- 
ber shop  and  was  sliaved  and  then  went  to 
a  store  on  Fourth  and  Main  streets  and 
iMught  a  pair  o*  suspenders  and  two  hand- 
kerchiefs, then  went  to  Goddington's  saloon 
and  took  a  drink  with  some  friends,  and  then 
went  to  a  10-cent  store,  and  then  went  to  the 
Big  Store  and  bought  a  pair  of  pants  for  one 
of  bis  boys,  and  th^i  went  back  to  Godding- 
ton's saloon  and  bought  some  gin,  and  then 
went  to  a  shoe  shining  stand  and  got  his 
shoes  shined,  and  then  went  to  Mrs.  Scott's 
house  to  get  her  to  go  to  bis  house  to  keep 
bouse  for  him.  That,  four  or  five  days  be- 
fore his  wife  left,  be  heard  his  wife  say  to 
Mrs.  Scott  that  she  was  going  away,  and  that 
she  would  like  to  have  Mrs.  Scott  come  and 
take  care  of  the  children  while  she  was  gone. 
That  he  bad  seen  Mrs.  Scott  about  3  o'clock 
that  afternoon  and  told  her  he  would  come 
to  her  house  that  night  That  he  went  to 
Mrs.  Scott's  that  night  and  waited  for  Mrs. 
Scott  to  dress  the  children  and  then  took 
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tbem  to  his  house.  He  stated  that  there 
were  three  rooms  In  his  house,  the  front  two 
being  used  as  bedrooms,  that  he  slept  with 
his  six  year  old  boy  on  the  bed  In  the  front 
room,  and  that  Mrs.  Scott  slept  with  her  two 
children  on  the  davenport  in  the  front  room. 
He  stated  that  before  his  wiife  left  home  that 
evening  she  told  him,  in  the  presence  of  his 
children,  about  looking  after  some  things 
until  she  came  back.  He  denied  having  caus- 
ed the  death  of  his  wife,  and  said  that  he  had 
not  quarreled  with  his  wife  for  some  time, 
and  that  he  had  no  cause  to  kill  her.  He  de- 
nied putting  the  hammer  and  knucks  In  his 
pocket,  and  denied  that  the  coat  Introduced 
in  evidence  was  the  one  that  he  wore  oil  the 
night  in  question.  He  stated:  That  he  did 
not  have  the  knucks  or  hammer  with  him  on 
that  night,  and  stated  that  he  was  never  in 
St.  Louis  county  (prior  to  being  brought  to 
the  jail  In  Clayton)  except  while  passing 
through  on  a  train.  On  Sunday  evening,  No- 
vember 1st,  he  and  Mrs.  Scott  and  the  chil- 
dren were  walking,  and  he  proposed  to  go  to 
Belleville  for  a  car  ride.  That,  after  walk- 
ing around  for  awhile  in  Belleville,  he  went 
Into  the  police  station  and  asked  If  the  "li- 
cense clerk"  was  there,  and  that  he  was  told 
that  the  clerk  was  not  there.  That  be  did 
not  get  a  license,  and  that  his  purpose  In  In- 
quiring for  a  license  was  to  Joke  Mrs.  Scott's 
children,  and  that  he  and  Mrs.  Scott  talked 
about  being  married  so  that  Mrs.  Scott's 
children  would  call  him  "Papa."  That  at  this 
time  Mrs.  Scott  and  her  children  were  stand- 
ing outside  In  front  of  the  dty  hall,  waiting 
for  him.  That  later  they  returned  to  his 
home  In  ETttst  St  Louis,  where  he  and  Mrs. 
Scott  were  arrested.  That  he  was  kept  in 
jail  for  12  days,  and  the  ollicers  cursed  him 
and  asked  him  questions.  When  he  was  re- 
leased from  jail,  he  went  to  the  Corno  Mills 
to  see  about  getting  his  job  back  again.  This 
was  on  Thursday,  and  they  promised  him 
work  on  the  following  Monday.  He  was  ar- 
rested again  on  Saturday,  and  In  a  day  or 
so  was  taken  to  Missouri.  He  denied  that 
he  told  his  boy  to  have  Mrs.  Scott  hide  the 
shoes,  and  stated  that  the  shoes  referred  to 
were  the  ones  he  had  worn  while  In  jail.  He 
denied  having  any  conversation  with  Mrs. 
Nash  about  his  wife.  When  he  was  arrested 
the  second  time,  the  chief  oif  police  told  him 
that  they  had  found  his  wife,  and  that  the 
officers  at  the  oolice  station  iu  East  St.  Louis 
greatly  abused  him,  cursing  him  and  threat- 
ening to  kill  him  if  he  did  not  tell  where  his 
wife  was.  That  an  officer  struck  him  In  the 
face  with  his  fist  and  hit  him  in  the  face  with 
a  rubber  club  and  knocked  him  down  and 
put  a  rope  around  his  neck  and  ran  the  rope 
through  the  bars  of  the  cell  and  Jerked  him 
up  and  down,  trying  to  make  him  tell  where 
his  wife  was,  and  told  him  that  If  he  did  not 
confess  that  he  would  never  get  out  of  there 
alive.  That  as  a  result  of  their  treatment  he 
was  bleeding  out  of  the  mouth,  nose,  and 
ears.    That  afterwards  they  put  him  in  an 


aatomoblle  and  took  bim  to  BUssonri.  He 
stated  that  he  did  not  make  any  confession 
to  the  police.  On  cross-examination  he  testi- 
fied that  he  gave  his  wife  $10  that  night  be- 
fore she  left,  and  that  she  took  a  suit  case 
with  her,  and  that  she  left  his  home  about 

8  o'clock,  and  that  she  intended  to  take  the 

9  o'clock  Frisco  train  at  the  Union  .Station. 
He  admitted  that  he  paid  the  premium  on 
Mrs.  Scott's  insurance  policy  once,  and  tliat 
on  the  way  from  Mrs.  Scott's  to  his  bouse 
they'  stopped  and  got  something  to  drink 
and  had  some  lunch.  He  stated  that  the 
knucks  Introduced  in  evidence  had  been  at 
his  house  about  two  years,  having  been  left 
there  by  a  Mr.  Cleary. 

Thomas  White  testified  that  he  was  an  In- 
mate of  Clayton  Jail  when  defendant  was 
first  bronght  there,  and  that  defendant's 
neck  was  cut,  his  eye  was  blackened,  and  bis 
head  was  sore.  On  cross-examination  this 
witness  admitted  that  he  had  once  been  con- 
victed of  an  assault  with  Intent  to  kill. 

George  Smith,  another  inmate  of  the  Jail, 
corroborated  the  testimony  of  White  con- 
cerning the  defendant's  condition  when  he 
was  first  brought  to  the  Clayton  jail.  This 
was  all  the  evidence  on  the  part  of  the  de- 
fendant. 

The  state  was  permitted  to  reopen  its  case 
and  placed  William  Elbringe,  county  surveyor 
and  highway  engineer  of  St  Louis  county, 
on  the  stand,  and  he  testified  that  it  was  sev- 
en or  eight  miles  from  Clayton  to  Bads 
Bridge,  and  that  it  would  take  about  one  hoar 
and  15  minutes  to  go  from  Fourth  and  Olive 
streets  to  the  Sale  farm  by  one  car  route  and 
about  1^  hours  over  another  route,  and  that 
it  would  take  about  6  or  10  minutes  to  walk 
from  Fourth  and  Olive  streets  to  Eads 
Bridge. 

Alexander  Plannigan,  of  Bast  St.  Louis, 
III.,  and  B.  L.  Matthews,  of  Clayton,  for  ap- 
pellant. John  T.  Barker,  Atty.  Gen.,  and  Lee 
B.  Bwing,  Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  G.  (after  stating  the  facts  as 
above).  [1-4]  I.  It  is  contended  that  the  court 
erred  in  admitting  in  evidence,  over  am>el- 
laut's  objection  and  exception:  (1)  The  testi- 
mony concerning  the  conduct  of  appellant  and 
Mrs.  Scott  on  the  night  of  their  arrival  at  ap- 
pellant's home ;  (2)  the  knucks ;  (3)  the  testi- 
mony of  Myrtle  Scott  as  to  what  defendant 
said  to  Mrs.  Scott  while  they  were  in  Belle- 
ville ;  (4)  the  testimony  that  the  knucks  were 
found  In  the  pocket  of  defendant's  coat  at  his 
home  after  his  arrest  These  points  will  be  dis- 
cussed in  their  order.  The  evidence  mentioned 
under  point  1  tending  to  show  an  illicit  rela- 
tionship between  appellant  and  Mrs.  Scott  was 
clearly  admissible  as  tending  to  establish  a 
motive  that  appellant  may  have  had  for  com- 
mitting the  offense.  State  v.  Duestrow,  137 
Mo.  44,  loc.  cit  86,  38  S.  W.  654, 38  S.  W.  266 ; 
State  V.  Callaway,  154  Mo.  91,  loc.  cit  111,  55 
S.  W.  444.  Concerning  point  2,  appellant  con- 
tends that  there  was  no  evidence  tending  to 
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Bbow  that  deceased  came  to  her  death  by 
reason  of  being  strack  with  the  knucka  We 
are  unable  to  agree  with  this  contention.  Ap- 
pellant's 11  year  old  dangler  teatlfled  that 
she  saw  him  place  the  knudts  in  his  pocket 
just  before  he  and  his  wife  departed  on  the 
night  of  the  homicide.  One  witness  testified 
that  the  hole  in  the  woman's  skull  cor- 
responded exactly  as  to  size  and  shape  with 
the  projection  on  the  knucks.  Concerning 
point  3,  it  is  sufficient  to  say  that  the  wit- 
ness Myrtle  Scott  did  not  testify  as  to  what 
appellant  said  to  Mrs.  Scott  while  they  were 
In  Belleville.  An  examination  of  the  record 
discloses  that  the  state's  attorney  did  ask  the 
witness  a  question  bearing  on  that  point,  bnt 
an  objection  was  made,  and,  before  the  wit- 
ness answered  the  question,  the  question  was 
vritbdrawn  and  the  witness  dismissed. 

Concerning  point  4,  the  record  discloses 
that  Mrs.  Shankland  was  permitted  to  testify 
(without  any  objection  being  made)  that  she 
fonnd  the  knucks  In  defendant's  coat  at  his 
home  on  Monday  morning,  which  was  about 
12  hours  after  his  arrest.  Afterwards,  while 
this  witness  was  still  on  the  stand,  defend- 
ant's counsel  did  make  an  objection  to  this 
testimony,  and  thereupon  the  court  sustained 
the  objection  to  the  testimony  concerning  the 
finding  of  the  knucks  in  the  coat  pocket  It 
therefore  clearly  appears  that  the  questlim 
as  to  the  admissibility  of  this  testimony  is 
not  here  presented. 

[i]  II.  We  are  also  unable  to  allow  appel- 
lant's contention  that  the  proof  failed  to 
show  that  the  dead  body  was  that  of  defend- 
ant's wife.  It  was  true  that  no  one  was  able 
to  Identify  the  corpse  by  looking  at  the  muti- 
lated face,  but  a  neighbor  testified  that,  while 
he  could  not  identify  the  body  by  the  face, 
yet  he  recognized  the  prominent  jaw  bone 
and  the  dark  hair,  and  said  that  from  the 
size  and  shape  of  the  body,  the  color  of  the 
hair,  he  thought  it  was  her  body.  He  said: 
"1  am  sure  It  was  her  body,  almost  sure 
It  was."  When  this  Is  considered  In  connec- 
tion with  the  testimony  of  a  number  of  wit- 
nesses positively  identifying  the  clothing, 
shoes,  cAde  combs,  and  pin  found  upon  the 
corpse  as  belonging  to  defendant's  wife,  and 
by  some  of  the  witnesses  said  to  have  been 
worn  by  defendant's  wife  on  the  night  in 
question,  we  have  no  hesitancy  in  saying  that 
the  evidence  as  to  identity  was  sufficient. 
State  V.  Barrlngton,  198  Mo.  23,  loc.  dt  111, 
95  S.  W.  235. 

[II  in.  It  la  contended  that  the  court  er- 
red in  refusing  to  give  defendant's  Instruc- 
tions 1  and  2  on  circumstantial  evidence,  pre- 
sumption of  Innocence,  and  reasonable  doubt 
The  subject-matter  of  these  two  Instructions 
was  fully  and  correctly  covered  In  the  In- 
structions which  the  court  gave  of  its  own 
motion,  and  the  refusal  therdore  was  not 
«rror. 

[7]  IV.  In  his  motion  for  a  new  trial,  ap- 
pellant states  that  wbijie  the  jury  was  delib- 


erating upon  a  verdict,  one  of  the  jurors,  In 
open  court,  told  the  court  that  the  jury  want- 
ed to  know  whether  a  man  sentenced  to 
imprisonment  for  life  could  be  pardoned  or 
paroled,  and  that  the  court  in  reply  told  the 
jury  that  he  vms  not  permitted  to  give  them 
the  requested  information.  Appellant  insists 
that  from  this  conversation  It  appears  that 
the  jury  sentenced  him  to  death  because  they 
thought  be  might  be  pardoned  If  given  a  life 
sentence,  and  that  therefore,  the  verdict 
should  have  been  set  aside  because  It  was  the 
result  of  passion  and  prejudice.  But  we  are 
precluded  from  a  discussion  of  this  point 
this  for  the  reason  that  It  is  not  shown  by 
the  record  that  the  alleged  conversation  did, 
in  fact,  occur.  The  mere  statement  of  an 
alleged  occurrence  in  the  motion  for  a  new 
trial  is  no  proof  that  the  thing  stated  occur- 
red. In  order  that  the  matter  may  have  been 
preserved  for  discussion  here,  the  conversa- 
tion should  have  been  set  forth  In  the  bill  of 
exceptions,  at  some  place  other  than  In  the 
motion  for  a  new  trial,  and  then  called  to  the 
court's  attention  in  the  motion  for  a  new 
trial.  However,  and  by  way  of  obiter,  we 
will  say  that,  even  though  the  record  bad 
shown  that  the  alleged  conversation  occur- 
red, yet  it  could  not  be  held  that  either  pas- 
sion or  prejudice  upon  the  part  of  the  jury 
was  thereby  evidenced.  At  most  It  but  indi- 
cated that  the  jury  were  fully  convinced  of 
defendant's  guilt  and,  being  so  convinced, 
had  a  desire  to  see  that  the  punishment  was 
made  commensurate  with  the  offense.  If  the 
jury  fonnd  the  defendant  guilty  of  murder  In 
the  first  degree,  it  was  within  their  discretion 
to  fix  the  punishment  at  death  or  at  life  Im- 
prisonment 

We  have  carefully  examined  the  entire  rec- 
ord and  are  of  the  opinion  that  the  defend- 
ant was  given  a  fair  and  impartial  trial.  The 
court  fully  and  correctly  Instructed  the  Jury 
as  to  the  law  of  the  case.  The  evidence  was 
sufficient  to  support  the  verdict'  and  we  have 
been  unable  to  discover  in  the  record  any 
proposition  that  would  justify  an  interfer- 
«ice  with  the  verdict  and  judgment  below. 

The  judgment  Is  affirmed. 

BOT,  O.,  concurs. 

FEB  CURIAM.  The  foregoing  opinion  by 
WILX.IAMS,  O.,  is  adopted  as  the  opinion  of 
the  Court,  and  the  judgment  and  sentence 
pronounced  by  the  trial  court  Is  directed  and 
ordered  to  be  executed.  All  the  Judges  con- 
cur. 


HILL  et  aL  t.  ARNOLD  et  al.    (No.  17002.) 
(Supreme  Court  of  Missouri,  Division  Na  2. 

May  25,  1916.) 
1.  JuDOMSNT  €=»795 — Lien— LnnTATioN. 

Where  a  decree  had  been  rendered  can'iel- 
Ing  a  deed  of  trust,  but  giving  the  beneficiary 
tberennder  a  lien  on  the  land  for  ao  amount 
found  to  be  due  him,  the  mortgage  lien  waa  «z- 
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tingulahed  and  the  only  lien  which  conld  be 
claTnied  was  that  of  the  judgment,  which  be- 
came dormant  alter  three  years  under  Bev.  St. 
1909,  i  2125,  so  that  a  purchaser  bom  the  own- 
er acquired  a  ^ood  title  as  against  a  subsequent 
sale  on  a  special  execution  Issued  on  the  decree 
seven  years  after  it  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1388-1394,  1397-1408;  Dec.  Dig. 
<S=3795.] 

2,  Judgment  ®=»795  —  Meboeb  or  Lien  — 

"Merged." 

If  the  mortgage  lien  became  merged  in  the 
judgment,  it  would  not  validate  the  title  of  the 
purchaser  at  the  execution  sale,  since  "merged" 
means  to  become  absorbed  in  or  extinguished. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ||  1388-1394,  1397-1406;  Dec.  Dig. 
«S9795.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  Guy  D.  Klrby,  Judge. 

Action  by  Margaret  M.  HUl  and  others 
against  Mary  G.  Arnold  and  others.  Judg- 
ment for  plaintttCs,  and  defendants  appeal. 
Affirmed. 

This  Is  a  suit  In  ejectment  to  recover  the 
possession  of  the  following  described  prop- 
erty: Commencing  97%  poles  north  of  the 
southeast  comer  of  the  S.  W.  %  of  section 
14,  township  29,  range  22;  thence  west  12 
poles ;  thence  north  13V&  poles ;  thence  east 
12  poles;  thence  south  13 V&  poles  to  the  be- 
ginning, excepting  and  reserving  a  strip  of 
ground  3%  rods  in  width  across  the  nortb 
side  and  a  strip  of  ground  40  feet  In  width 
across  the  south  side  thereof,  situate  In  the 
city  of  Springfield,  Greene  county.  Mo.  Trial 
was  had  In  the  circuit  court  of  Greene  coun- 
ty. Mo.,  resulting  in  a  judgment  in  favor  of 
the  plaintiffs.  Defendants  have  duly  perfect- 
ed an  appeal  to  this  court. 

Henry  Caldwell  Is  the  common  source  of 
tlUe.  The  evidence  concerning  plaintiffs'  pa- 
per title  was  substantially  as  follows:  July 
6,  1889,  said  Caldwell  executed  a  deed  of 
trust  on  this  property  to  secure  a  note  for 
$154.50.  John  L.  Mooney  was  the  beneficiary 
in  this  deed  of  trust  Said  deed  of  trust 
was  foreclosed  by  sale  by  the  trustee  In  said 
deed  of  trust  on  the  9th  day  of  June,  1892. 
Maria  C.  Mooney  became  the  purchaser  of 
the  property  at  the  trustee's  sale  for  the  sum 
of  $350,  and  the  trustee  made  a  deed  to  ber, 
conveying  the  premises,  on  the  27th  day  of 
May,  1893.  Later  said  Maria  C.  Mooney  died 
testate,  and  by  the  terms  of  her  will,  which 
was  probated  on  January  13,  1906,  all  of  her 
real  estate  was  devised  to  John  L.  Mooney. 
Said  John  L.  Mooney  died  about  four  years 
prior  to  the  institution  of  this  suit,  and  the 
plaintiffs  herein  are  bis  only  heirs  at  law. 

The  evidence  concerning  defendants'  paper 
title  was  substantially  as  follows:  On  Feb- 
ruary 14,  1883,  said  Caldwell,  the  common 
source  of  title,  executed  a  deed  of  trust  on 
this  property  to  secure  a  note  In  the  sum  of 
135  made  payable  to  F.  T.  Mills.  This  deed 
of  trust  was  never  foreclosed,  but  appears 
to  have  been  canceled  by  a  decree  entered  In 


the  circuit'  court  of  Greene  county.  Mo.,  Hay 
IS,  1889,  in  a  suit  wherein  Henry  Caldwell 
was  plaintiff  and  F.  T.  Mills,  Mabala  C. 
Wright,  and  C.  C.  Wright  were  defendants. 
The  decree  In  that  case  la  In  words  and  fig- 
ures as  follows: 

"Comes  now  the  said  plaintUT,  by  his  attor- 
neys. Thrasher,  White  A  McCammon,  and  the 
defendant  F.  T.  Mills  having  appeared  to  the 
petition,  by  his  attorneys,  Boyd  and  Delaney, 
and  the  defendants  Mabala  C.  Wright  and  C.  0. 
Wright  having  appeared  to  the  petition,  by  their 
attorney,  6.  M.  Sebree,  say  nothing  farther  in 
bar  of  the  action  of  plaintiff.  Wherefore  the 
plaintiff  sought  to  recover  of  the  defendant  by 
reason  of  the  premises,  and  the  plaintiff's  cause 
of  action,  beini^  a  proceeding  to  redeem  the  said 
premises,  descnbed  in  said  petition,  from  the  in- 
cumbrance of  mortgage,  and  to  take  an  account 
between  the  plaintiff  and  the  defendants,  the 
court  upon  the  bearing  of  the  evidence,  pro- 
duced by  the  plaintiff,  in  said  cause,  and  all 
things  being  fully  seen  and  heard,  the  court  doth 
find  that  the  plaintiff,  Henry  Caldwell  was,  on 
the  14th  day  of  February,  1883,  the  owner  of 
the  tract  of  land,  situated  in  the  city  of  Spring- 
field, in  Greene  county,  and  state  of  Missouri, 
described  as  follows,  to  wit:  Beginning  ninety- 
seven  and  one-third  (97%)  poles  north  of  the 
southeast  corner  of  the  southwest  quarter  of  sec- 
tion fourteen  (14)  of  township  twenty-nine  (29), 
in  range  twenty-two  (22);  thence  west  twelve 
(12)  poles;  thence  north  thirteen  and  one-third 
(13%)  poles;  thence  east  twelve  (12)  poles; 
thence  south  thirteen  and  one-third  (13%)  poles 
to  the  beginning,  except  a  strip  of  ground  three 
and  one-third  (3%)  rods  in  width,  across  the 
north  side,  and  a  strip  of  ground  forty  (40) 
feet  across  the  south  side  thereof.  That  said 
plaintiff,  Henry  Caldwell,  did,  on  said  14th  of 
February,  1883,  execute  and  deliver  to  F.  S. 
Heffernan,  trustee  for  defendant,  F.  T.  Mills, 
a  deed  of  trust,  conveying  said  tract  of  land,  to 
secure  the  payment  of  a  promissory  note  therein 
described,  the  said  deed  of  trust  being  recorded 
in  the  office  of  the  recorder  of  deeds  of  Greene 
county,  Missouri,  in  Book  fourteen  (14),  on  page 
one  hundred  and  eighty-six  (186).  That  tnere 
now  remains  due  on  said  note,  the  snm  of  fifteen 
dollars  ($15.00),  and  that  said  defendant,  Mills, 
has  paid  in  taxes  upon  said  premises,  the  sum  oi 
ten  ($10.00)  dollars. 

"Tne  court  doth  further  find  that  the  defend- 
ant F.  T.  Mills  procured  and  caused  said  prem- 
ises to  be  sold  for  taxes,  as  alleged  in  plaintiff's 
petition,  and  [at]  said  sale  for  taxes  became  the 
purchaser  thereof,  receiving  a  deed  to  the  same 
from  the  sheriff  of  Greene  county,  which  sheriff's 
deed  is  recorded  in  the  office  of  the  recorder  of 
deeds  for  said  Greene  county,  in  Book  89,  on 
page  217 ;  that  after  said  purchase  of  said  land 
for  taxes  the  said  defendant  F.  T.  Hills  convey- 
ed the  same  by  quitclaim  deed  to  the  defendant 
Mafaala  C.  Wright  And  the  court  doth  farther 
find  that  the  defendants  Mahala  O.  Wright  and 
C.  C.  Wright,  are  in  possession  of  said  prem- 
ises, holding  the  same  under  the  said  quitclaim 
deed  from  defendant  Mills,  which  quitclaim 
deed  is  recorded  in  the  office  of  the  recorder  of 
deeds  for  Greene  county,  in  Book  66,  on  pag« 
631.  And  the  court  doth  further  find  that  the 
said  defendant  Mills  was,  by  the  said  deed  of 
trust,  prevented  and  precluded  from  acquiring 
a  tax  title  to  said  premises,  against  his  mort- 
gagor, the  plaintiff,  and  the  defendants  Mahala 
C.  Wright  and  C.  C.  Wright  took  said  premises 
with  notice  thereof. 

"It  is  therefore  considered  by  the  conrt,  ad- 
judged and  decreed,  that  all  title,  and  interest  of 
the  said  defendant  Mills  and  the  said  defendants 
Mafaala  C.  Wright  and  C.  C.  Wright  be  divested, 
and  that  the  same  be  vested  in  the  plaintllL  ana 
that  the  deed  of  trust  from  plaintiff  to  F.  8. 


«E»Por  other  cum  sea  aam*  topic  and  KKT-NVMBBR  to  all  Kay-Nambered  DIgesU  and  Indszas 

Digitized  by  VjOOQ IC 


Ho.) 


HIIiL  V.  ASNOLD 


845 


Heffernan  for  F.  T.  MiUa  recorded  in  the  office 
of  the  recorder  of  deeds,  for  said  Greene  county, 
ID  Book  fourteen  (14)  on  page  one  hundred  and 
«ighty-3ix  (186),  and  the  tax  deed  to  F.  T.  Mills, 
bf  the  sheriff,  purporting  to  convey  the  inter- 
est of  tbe  plaintiff  in  said  premises,  recorded 
in  the  office  of  the  recorder  of  deeds  for  said 
Greene  county,  in  Book  39,  page  217,  and  the 
fluitclaim  deed  from  F.  T.  Mills  to  Mahala 
C.  Wright  recorded  in  the  recorder's  office  for 
■aid  county,  in  Book  65,  on  page  631,  be  and 
the  same  are  hereby  canceled,  annulled  and  for 
naught  held  and  esteemed.  And  the  court  doth 
further  order  and  decree  that  the  sum  of  twenty- 
6Te  dollars  ($2S.OO),  due  from  plaintiff  to  the 
defendant  F.  T.  Mills,  and  secured  by  the  deed 
of  trust  aforesaid,  shall  be,  and  the  same  is,  a 
lien  upon  said  premises  in  favor  of  said  defend- 
ant Mills  until  the  same  shall  be  paid.  And  the 
court  doth  further  order,  adjudge,  and  decree 
that  the  plaintiff  shall  have  immediate  posses- 
sion of  said  premises  against  said  defendants 
Wright,  for  which  execution  may  issue." 

On  May  8,  1896,  a  special  execution  was 
Issued  In  favor  of  F.  T.  Mills  under  the  above 
decree,  and  on  June  20,  1896,  sale  of  the  land 
here  In  oontroTersy  was  made  by  tbe  sheriff 
nuder  said  upecial  execution  and  F.  T.  Mills 
being  the  purchaser  thereof  for  the  sum  of 
flO.  October  24,  1903,  the  sheriff  executed  a 
deed,  under  said  special  execution  sale,  con- 
veying said  real  estate  to  said  F.  X.  Mills. 
While  the  evidence  does  not  clearly  show, 
ve  get  the  impression  from  the  abstract  that 
defendants  claim  to  hav«  received  whatever 
title  said  Mills  received  at  said  special  execu- 
tion sale,  by  virtue  of  conveyances  from  the 
heirs  of  said  Mills.  It  was  admitted  that  the 
defendants  were  in  possession  of  this  proper- 
ty at  the  time  of  the  institution  of  this  suit. 
There  was  evidence  offered  on  the  part  of 
plaintiffs  attempting  to  establish  that  the 
plaintiffs  had  also  acquired  title  to  this  land 
by  adverse  possession,  and  defendants  offered 
evidence  contradicting  this  claim,  but  in  the 
view  that  we  take  of  the  case,  it  will  not  be 
necessary  to  set  forth  the  evidence  on  this 
theory  of  the  case 

George  Pepperdine  and  E.  O.  McAfee,  both 
of  Springfield  (Williams  &  Gait,  of  Spring-, 
field,  on  the  brief),  for  appellants.  Wm.  H. 
Horine  and  J.  T.  White,  both  of  Springfield, 
for  respondenta 

WILUAMS,  C.  (after  stating  the  facts  as 
above).  Did  the  title  to  this  land  pass  to  F. 
T.  Hills,  the  purchaser  at  the  sheriff's  sale 
Tinder  the  special  execution,  June  20,  1896? 
If  it  did,  the  plaintiffs  (respondents  here)  are 
not  entitled  to  recover.  If  the  title  did  not 
pass  at  said  sale  then  the  plaintiffs  are  en- 
titled to  recover  because  their  record  title, 
etcept  as  it  may  have  been  affected  by  this 
sale,  appears  to  be  good.  It  will  appear 
from  tbe  foregoing  statement  of  facts  that 
the  deed  of  trust  from  Caldwell  to  Mills  was 
canceled  by  the  decree  entered  May  18,  1880. 
The  decree  says  that  said  deed  of  trust  is 
"hereby  canceled,  annulled  and  for  naught 
beld  and  esteemed."  Such  clear  and  un- 
equivocal language  needs  no  interpretation. 
And  the  deed  of  trust  having  become  can- 


celed, It  follows  that  the  mortgage  lien  was 
also  thereby  destroyed. 

The  decree  then  undertakes  to  give  a  monr 
ey  Judgment  in  favor  of  said  Mills  for  the 
balance  (fifteen  dollars)  of  the  former  mort- 
gage indebtedness,  and  for  money  paid  by 
Mills  for  taxes,  $10,  total  $25,  and  decrees 
tbat  this  shall  be  a  lien  on  the  land  until 
paid.  We  say  the  decree  undertakes  to  give 
a  money  judgment  because  the  judgment  is 
not  expressed  in  the  clear  and  apt  language 
customarily  used  in  rendering  judgment  upon 
debt  And  some  question  might  arise  as  to 
whether  the  judgment  in  this  regard  was 
even  sufficient  upon  which  to  base  an  execu- 
tion. But  we  will  treat  the  judgment  as 
though  it  were  sufficient  in  this  regard,  this 
because  the  parties  have  so  interpreted  it 
and  have  tried  the  case  upon  that  theory  be- 
low and  for  the  further  reason  that  it  is  not 
necessary  to  go  into  that  phase  of  the  case  to 
reach  a  decision  here.  A  special  execution 
was  Issued  on  this  decree  in  favor  of  said 
Mills  on  May  8,  1896,  which  was  approxi- 
mately seven  years  after  the  rendition  of  the 
judgment  and  the  sale  was  bad  under  said 
special  execution. 

[1]  The  important  question  presented  is: 
Did  tbe  lien  of  said  judgment  extend  to  the 
date  of  said  sale,  or  did  said  judgment  lien 
become  dormant  at  the  expiration  of  three 
years  from  the  date  of  the  nendltion  of  tbe 
judgment  or  decree,  under  the  provisions  of 
section  2126,  R.  S.  1900?  If  said  judgment 
Hen  became  dormant  in  three  years  and 
therefore  before  the  sale  under  said  special 
execution,  then  the  purdiaser  thereat  acquir- 
ed no  title,  because  tbe  title  of  Caldvrell  in 
said  land  had  passed  prior  to  the  sheriff's 
sale  Into  the  plaintiffs'  chain  of  title,  by 
virtue  of  the  trustee's  sale  imder  the  deed 
of  trust  executed  by  Caldwell  to  Mooney, 
beneficiary. 

[2]  It  is  contended  by  appellants  that  the 
Uen  of  the  deed  of  trust  from  Caldwell  to 
Mills  was  not  extinguished  by  the  decree  of 
May  8,  1889,  but  that  said  mortgage  lien 
was  merged  in  said  decree  and  that  there- 
fore the  lien  declared  by  said  decree  did  not 
become  dormant  in  three  years,  but  retain- 
ed the  same  life  as  the  original  mortgage 
lien.  It  is  difficult  to  conceive  how  appel- 
lants would  be  able  to  better  their  position 
by  contending  that  the  mortgage  lien  became 
merged  in  the  judgment,  this  because  merg- 
ed means  to  become  absorbed  or  extinguish- 
ed. Webster's  New  International  Diction- 
ary, title,  merge.  In  support  of  the  above 
contention,  appellants  cite  the  case  of  Riley 
V.  McCord,  21  Bio.  28T.  But  a  review  of  that 
case  discloses  tbat  it  can  be  of  no  aid  to 
appellants'  contention.  In  that  case,  the 
court  merely  held  that  a  mortgage  lien  was 
not  merged  In  the  foreclosure  judgment  ob- 
tained in  a  statutory  foreclosure  proceeding, 
and  that  a  revivor  of  that  judgment  could  be 
had  upon  scire  facias  sued  out  after  the  ex- 
piration of  three  years  from  the  date  of  the 
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Judgment  We  do  not  bere  undertake  to 
pass  upon  the  correctness  of  that  holding 
because  that  point  is  not  in  this  case. 

lu  the  present  case  the  decree  Introduced 
in  evidence  was  not  a  foreclosure  decree, 
but  one  clearly  canceling  the  deed  of  trust. 
And  having  canceled  the  deed  of  trust,  the 
lien  thereof  was  thereby  necessarily  extin- 
guished. The  only  other  lien  which  could, 
in  any  manner,  be  urged  as  a  protection 
against  the  Judgment  debtor's  alienation  of 
the  land  after  Judgment  and  before  the  sale 
seven  years  later  under  the  special  execution 
would  be  the  lien  which  the  Judgment  itself 
created.  But  the  duration  of  a  judgment 
lien  is  to  be  determined  by  the  statutory 
law.  2  Freeman  on  Judgments,  par.  342;  1 
Black  on  Judgments,  par.  461.  Therefore, 
under  the  above  cited  statute,  the  Judgment 
lien  became  dormant  three  years  after  the 
rendition  of  the  Judgment  (no  proper  revivor 
having  been  made  or  attempted),  and  before 
the  sale  under  the  special  execution.  And 
the  judgment  debtor's  title  or  interest  in  the 
land  having  become  alienated  before  said 
sale,  it  follows  that  the  purchaser  at  said 
sale  did  not  acquire  the  title  to  said  land. 
It  therefore  follows  that  the  title  to  said 
premises  was  in  the  plaintiffs  at  the  time 
the  present  suit  was  instituted,  and  that  the 
Judgment  in  their  favor  should  be  affirmed. 
It  is  so  ordered. 

ROY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  Is  adopted  as  the  opinion  of 
the  court.    All  the  Judges  concur. 


STATE  V.  SPARKS.    (No.  18343.) 
(Supreme  Court  of  Mi^ouri,  Division  No.  2. 

May  25,  1915.) 
Labcent    «=»71— Instbuctions  —  Felonioub 
Intent. 

In  a  prosecution  fo»  grand  larceny  under 
Rev.  St.  1909,  §  4535,  which  uses  the  word 
"feloniously"  in  defining  the  intent  necessary 
to  constitute  grand  larceny,  the  omission  from 
the  instructions  of  the  word  "feloniously,"  or 
words  of  kindred  import  alleging  a  "felonious 
intent,"  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  191-194;   Dec.  Dig.  «=»71.] 

Appeal  from  Circuit  Court,  Bollinger  Coun- 
ty;  Peter  H.  Huck,  Judge. 

Asa  Sparks  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Reversed  and  re- 
manded. 

Joseph  W.  Caldwell  and  Wm.  M.  Morgan, 
both  of  Marble  Hill,  for  appellant.  John  T. 
Barker,  Atty.  Gen.,  and  Lee  B.  Ewing,  Asst. 
Atty.  Gen.,  for  the  State. 

WALKER,  J.  At  the  March  term,  1918,  of 
the  circuit  court  of  Bollinger  county  an  in- 


dictment was  preferred  against  the  appel- 
lant, in  which  be  was  charged  with  grand 
larceny  in  having  stolen  a  mare,  -the  prop- 
erty of  one  Albert  Durham.  Upon  a  trial  ap- 
pellant was  convicted  and  sentenced  to  fire 
years'  imprisonment  In  the  penitentiary. 
From  this  judgment  be  appeals,  and  upon 
giving  bail,  which  was  approved  by  the  court, 
a*  stay  of  execution  was  granted. 

The  only  assignment  of  error  which  merits 
serious  consideration  Is  the  omission  from 
the  instructions  of  the  word  "feloniously,"  or 
words  of  kindred  import  alleging  a  "feloni- 
ous intent"  Under  this  state  of  facts  a  de- 
tailed statement  of  the  evidence  is  unneces- 
sary. 

The  statute  (section  4535,  R.  S.  1909)  upon 
which  the  indictment  here  was  drawn  em- 
ploys the  word  "feloniously"  in  defining  the 
intent  necessary  to  constitute  grand  larceny. 
In  cases  based  upon  this  statute  this  court 
has  repeatedly  held  that  instructions  should 
contain  apt  words  descriptive  of  the  intent 
with  which  the  projterty  alleged  to  have  been 
stolen  was  taken.  This  has  been  the  rule 
since  1846,  when  Scott,  J.,  speaking  for  the 
court  in  Witt  v.  State,  9  Mo.  672,  said  that 
instructions  which  did  not  define  the  larceny 
as  having  been  committed  feloniously  or  witb 
felonious  intent  were  erroneous.  Later  Bur^ 
gess,  J.,  in  State  v.  Weatherman,  202  Mo.  6, 
100  S.  W.  482,  speaking  for  the  court,  said, 
that  Instructions  in  a  case  based  upon  the 
statute  in  question  were  erroneous  which 
omitted  the  chief  ingredient  of  grand  lar- 
ceny viz.,  a  felonious  intent  to  convert  the 
property  to  the  taker's  own  use  without  the 
c<Hisent  of  the  owner;  and  Gantt  J.,  writ- 
ing the  opinion  in  State' ▼.  Richmond,  228  Ma 
362,  128  S.  W.  744,  said  that  an  instruction 
similar  in  all  of  its  material  features  to  that 
condemned  in  the  Weatherman  Case,  supra, 
fell  short  of  correctly  defining  grand  larceny 
as  required  by  statute.  Recently  Paris,  J., 
in  State  v.  Rader,  171  S.  W.  50,  has  exhaust: 
ively  reviewed  this  question,  reaching  the 
conclusion  that,  while  some  cases  are  to  be 
found  which  half-heartedly  adhere  to  the 
rule  announced,  the  trend  of  authority  is 
that  in  the  instructions  the  words  "feloni- 
ously" or  "with  felonious  intent"  should  be 
employed  in  cases  based  upon  the  statute  in 
question,  or  that  such  intent  should  be  aptly 
defined  by  terms  indicating  the  wrongful  and 
fraudulent  or  criminal  nature  of  the  taking, 
coupled  with  the  charge  that  the  taking  was 
without  the  owner's  consent  If,  therefore, 
any  consideration  Is  to  be  given  the  doctrine 
of  stare  decisis,  the  necessity  of  employing 
the  words  indicated,  or  their  equivalents,  in 
instructions  for  grand  larceny  has,  in  this 
jurisdiction,  been  fully  determined. 

From  which  it  follows  that  the  Judgment 
should  be  reversed  and  the  cause  remanded ; 
and  it  is  so  ordered.    All  concur. 
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STATB  T.  MADIS6N.    (No.  1867&) 
(Sopreme  Court  of  Missouri,  Division  No.  2^ 

May  26,  1915.) 
CBunNAi    Law    «=»1159  —  Appeal— Stunra- 

CI£r(CT    OF   EVIDENOX. 

In  a  prosecution  for  burglary  under  Bev. 
8t  1909,  I  4521,  making  the  breaking  of  any 
bank,  etc.,  in  whicli  there  shall  be  any  money, 
etc,  with  intent  to  steal  or  commit  any  felony 
therein,  burglary  in  the  second  degree,  and 
under  section  45ii5,  declaring  the  felonious  steal- 
ing, taking,  and  carrying  away  of  any  money, 
etc.,  to  be  grand  larceny,  where  the  direct  proof 
was  meager  and  not  supported  by  a  well-con- 
nected chain  of  circumstances,  a  conviction  will 
be  set  aside  on  the  ground  of  the  insufficiency 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8i  3074-S083;  Dec.  Dig.  <8=> 
U5».] 

Appeal  from  Circuit  Court,  LlTlngstou 
County ;   Arch.  B.  Davis,  Judge. 

James  Madison  was  convicted  of  burglary 
and  grand  larceny,  and  he  appeals.  Revers- 
ed, and  defendant  discharged. 

Joseph  D.  Stewart  and  Nolan  M.  Chap- 
man, both  of  ChlUicothe,  for  appellant  John 
T.  Barker,  Atty.  Gen.  (A.  K.  McClanahan, 
of  Kansas  City,  of  counsel) ,  for  the  State. 

WALKER,  J.  In  an  information  filed  by 
the  prosecuting  attorney  of  Livingston  coun- 
ty the  appellant  was  charged  in  one  count 
with  burglary  and  grand  larceny  under  seo- 
tiona  4521  and  4535,  R.  S.  1909.  Upon  a  trial 
be  was  convicted  of  both  offenses,  and  his 
punishment  assessed  at  19  years  in  the  peni- 
tentiary for  the  burglary  and  2  years  for  the 
larceny.  Unable  to  give  ball,  he  is  now  un- 
dergoing punishment  A  bank  at  Ludlow,  in 
Uvingston  county,  was  burglarized  and  sev- 
eral thousand  dollars  stolen  therefrom  on 
the  night  of  January  24,  1914.  The  next 
morning  four  men  were  apprehended  .some 
9  or  10  miles  southwest  of  Ludlow  by  a  posse 
in  search  of  the  perpetrators  of  the  crime. 
Upon  being  searched  there  was  found  In  the 
possession  of  three  of  the  men  apprehended 
$2,3S9.50  in  cash.  $1,100  of  this  money  was 
in  new  national  bank  bills  which  had  been 
issued  by  the  United  States  Treasury  to  the 
Ludlow  Bank,  but  had  not  been  signed  by 
the  officers  of  the  latter.  The  officers  of  the 
Ludlow  Bank  Identified  the  money  as  a  part 
of  that  which  bad  been  stolen  from  it  The 
property  found  in  the  possession  of  the  ap- 
pellant consisted  of  11.36,  a  comb,  tooth- 
brush, and  a  38-caliber  revolver.  The  four 
men  were  taken  to  Chillicothe  and  com- 
mitted to  the  county  Jail.  Informations 
were  filed  against  them,  and  at  the  succeed- 
ing April  term  the  three  In  whose  possession 
the  money  bad  been  found  entered  pleas  of 
guilty,  and  were  each  sentenced  to  21  years 
in  the  penitentiary.  The  api>ellant  denied 
his  guilt.  He  was  placed  upon  his  trial,  and 
the  principal  evidence  against  him  was  that 
be  bad  t)een  seen,  a  few  ddys  preceding  the 


burglary,  at  Chillicothe  with  one  of  the  men 
wtio  had  pleaded  guilty,  and  the  day  before 
the  burglary  he  had  been  seen  in  company 
with  the  three  men  at  Braymer,  a  station 
several  miles  distant  from  Ludlow,  and  that 
he  was  seen  by  a  farmer  early  in  the  morn- 
ing after  the  burglary  emerging  from  a  bam, 
where  the  four  had  evidently  spent  a  por- 
tion of  the  preceding  night,  and  also  that 
he  had  been  seen  with  the  others  a  mile  or 
two  distant  from  where  they  w^ere  appre- 
hended, but  at  the  immediate  time  of  this  oc- 
currence he  was  not  with  them.  Aside  from 
the  proof  of  some  minor  circumstances  cor- 
roborating the  fact  that  he  had  been  seen 
with  the  other  three  before  and  after  the 
burglary,  th«re  was  no  material  evidence  ot 
bis  guilt  The  three  who  had  been  sentenced 
to  the  penitentiary  testified  that  appellant 
did  not  participate  In  the  commission  of  the 
offenses.  UiK>n  this  testimony  be  was  con- 
victed, with  the  result  stated. 

I.  Buffloiencjf  of  Evidence.  It  is  insisted 
that  the  evidence  is  Insufficient  to  support 
the  verdict  To  even  the  careful  reviewer  of 
the  cold  record  the  evidence  may  seem  scarce- 
ly sufficient  to  sustain  the  verdict  which, 
in  fact  considering  the  age,  58  years,  of  the 
accused,  Is  equivalent  to  a  life  sentence.  The 
meager  nature  of  the  direct  facts  indicative 
of  guilt  and  the  severity  of  the  punishment, 
will  suffice  to  authorize  the  interference  of 
this  court  unless  the  record  discloses  some 
other  substantial  evidence,  <either  in  the 
form  of  facts  or  circumstances,  to  support 
the  verdict  It  must  be  admitted  that  a 
mere  written  record  cannot  give  the  appel- 
late court  the  force  and  effect  of  the  evi- 
dence as  it  was  submitted  to  the  triers  of 
the  fact  and  that  the  rule  is  well  establish- 
ed that  the  weight  and  sufficiency  of  the  evi- 
dence is  for  the  Jury.  But  where,  as  In  this 
case,  the  direct  proof  is  meager  and  not 
supported  by  a  well-connected  chain  of  dr- 
cnmstonces,  we  are  autliorized  In  setting 
aside  the  verdict  on  the  ground  alone  of  the 
Insufilclency  of  the  evidence.  State  v.  Basa, 
251  Mo.  107,  157  S.  W.  7S2 ;  State  v.  Helton, 
255  Mo.  170,  164  S.  W.  457. 

II.  Ovmership  of  Building.  It  Is  contend- 
ed that  the  ownership  of  the  building  charg- 
ed to  have  been  burglarized  Is  not  sufficiently 
alleged  in  the  information.  Note  the  lan- 
guage of  same: 

"That  James  Madison  *  *  *  did  then  and 
there  into  a  certain  bank  building  occupied  by 
the  Farmers'  National  Bank  at  Ludlow,  said 
*  •  *  bank  being  duly  and  legally  incorporat- 
ed under  the  laws  of  the  United  States  and  do- 
ing a  banking  business  and  maintaining  a  bank- 
ing house  at  said  town  of  Ludlow  •  •  *  felo- 
niously and  burglariously  break  into  and  enter," 
etc. 

The  sufficiency  of  the  remainder  of  the  in- 
formation not  being  questioned,  it  Is  omitted. 
In  determining  whether  the  foregoing  is  a 
sufficient  allegation  of  ownership  the  reasons 
for  the  rule  requiring   such  an  allegation 
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must  be  taken  into  consideration.  They  axe 
well  stated  in  a  South  Carolina  case  (State  v. 
Trapp,  17  S.  O.  467,  43  Am.  Rep.  614),  as 
follows:  First,  to  show  that  the  building 
burglarized  was  not  the  property  of  the  ac- 
cused, Inasmuch  as  the  breaking  into  and 
entry  of  one's  own  building  is  not  an  offense 
if  at  the  time  he  was  in  possession  of  same 
or  it  was  under  his  control;  and,  second, 
that  the  property  may  be  so  identified  as  to 
protect  the  accused  from  a  subsequent  pros- 
ecution for  the  same  offense.  The  allegation 
here  made  as  to  ownership  fully  meets  these 
requirements,  and  we  hold  it  to  be  sufficient 
In  thus  holding,  we  are  not  unmindful  of 
the  dictum  In  State  ▼.  Kelley,  206  Mo.  lot 
cit  693,  105  S.  W.  606,  12  Ann.  Gas.  681, 
which  cites,  in  support  of  the  necessity  of 
the  allegation  in  regard  to  ownership.  State 
V.  Homed,  178  Mo.  loc.  dt.  61,  76  S.  W.  953, 
In  which  the  information  alleged  that  the 
building  burglarized  was  "the  depot"  of  a 
certain  railway  company,  which  seems  to  us, 
without  controversy,  to  have  been  a  suffi- 
cient allegation  of  ownership.  However,  the 
real  point  Involved  was  not  as  to  the  owner- 
ship of  the  building,  but  the  failure  of  the 
information  to  allege  that  the  railway  com- 
pany was  either  a  firm  or  a  corporation; 
and  in  State  v.  Jones,  168  Mo.  loc.  dt  402, 
68  S.  W.  506,  cited  in  support  of  the  dictvun 
in  the  Kelley  Case,  the  real  point  involved 
was  not  as  to  the  ownership  of  the  building 
but,'  as  in  the  Horned  Case,  the  failure  to 
allege  the  corporate  character,  or  otherwise, 
of  the  hardware  company  occupying  ,the 
building.  It  is  true  the  court  held  in  each 
of  these  cases  that  it  was  necessary  to  al- 
lege and  prove  the  ownership  of  the  building 
charged  to  have  been  burglarized,  as  well  as 
the  ownership  of  the  goods  charged  to  have 
been  stolen  therefrom,  but  these  were  in- 
cidental to  the  ruling  as  to  the  necessity  of 
averring  the  character  of  the  company  ei- 
tiier  as  a  firm  or  a  corporation,  as  ruled  in 
the  later  case  of  State  v.  Clark,  223  Mo. 
loc.  cit  51,  122  S.  W.  665,  18  Ann.  Cas.  1120. 
We  have  reviewed  the  foregoing  cases,  not 
to  question  the  correctness  of  the  ruling  that 
the  ownership  of  the  building  burglarized 
must  be  pleaded,  but  to  emphasize  the  fact 
that  the  ruling  is  not  based  upon  the  errors 
assigned  in  either  of  said  cases,  and  hence 
dicta,  and,  incidentally,  to  strengthen  the 
conclusion  that  such  an  allegation  of  owner- 
ship as  is  supported  by  the  rules  stated  in 
the  South  Carolina  case  (State  v.  Trapp, 
supra)  is  all  that  Is  required  under  the  trite, 
but  what  should  always  be  held  to  be  the 
true,  maxim  that  when  the  reason  ceases  the 
rule  ceases. 

Another  reason  in  support  of  the  conclu- 
sion here  reached  is  that  the  gist  of  the  crime 
of  burglary  consists  in  the  breaking  into  and 
entering  of  a  building  with  felonious  intent. 
This  being  proved,  the  crime  is  rendered  com- 
plete, and  it  is  therefore  not  necessary  to 
allege  in  the  indictment  or  information  more 


than  is  required  to  be  proved ;  the  extent  of 
this  proof  to  be  measured  by  the  rules  stated, 
under,  of  course,  proper  allegations.  This  is 
illustrated  in  the  ruling  of  this  court  upon 
the  sufficiency  of  an  indictment  drawn  in 
conformity  with  section  4528,  supra,  in  State 
V.  Riddle,  245  Mo.  loc.  dt  456,  150  S.  W. 
1044,  43  1*  R.  A.  (N.  S.)  160,  Ann.  Cas.  igi4A, 
884,  where,  although  the  matter  under  dis- 
cussion was  In  regard  to  the  ownership  of 
the  money  charged  to  have  been  stolen.  It 
was  held  not  necessary  to  allege  the  owner- 
ship of  same  to  sustain  a  conviction  of  bur- 
glary.   See,  also,  4  B.  O.  L.  g  28,  p.  435. 

In  State  v.  James,  194  Mo.  loc.  dt  274,  92 
S.  W.  679,  6  Ann.  Cas.  1007,  there  was  no 
allegation  whatever  In  r^ard  to  the  owner- 
ship of  the  building  burglarized,  and  It  is 
therefore  clearly  within  the  rule  requiring 
this  allegation,  but  is  to  be  distinguished 
from  the  case  at  bar  in  that  the  latter,  as 
stated,  contains  a  sufficient  averment  in  this 
regard. 

No  question  is  raised  as  to  the  sufficiency 
of  the  allegation  of  ownership  of  the  money 
stolen.  This,  because  of  the  express  aver- 
ment that  such  money  was  "the  property  of 
the  Farmers'  National  Bank  then  and  there 
in  said  bank  building." 

III.  Instrvctiotis.  It  is  contended  that  the 
trial  court  erred  in  not  instructing  the  Jury 
in  writing,  whether  requested  or  not,  on  all 
questions  of  law  arising  in  the  case  neces- 
sary for  their  information  in  rendering  their 
verdict  as  required  by  the  provisions  of  sec- 
tion 5231,  R.  S.  1909.  This  court,  in  con- 
struing the  portions  of  the  section  above  re- 
ferred to,  in  State  v.  Conway,  241  Mo.  271, 
145  S.  W.  441,  held  that  the  motion  for  a  new 
trial  should  call  the  court's  attention  to  the 
spedflc  point  of  law  on  which  it  is  claimed 
the  court  failed  to  Instruct ;  otherwise  it  will 
ordinarily  be  insufficient;  but  where  an  ex- 
amination of  the  record  reveals  that  the 
court  failed  to  Instruct  on  a  matter  of  law 
affecting  the  fundamental  rights  of  the  de- 
fendant, and  from  such  failure  injustice  may 
have  been  done,  or  a  verdict  returned  which 
would  not  have  been  rendered  had  such  fail- 
ure not  occurred,  the  Supreme  Court,  in  the 
interest  of  justice,  will  not  sustain  a  finding 
of  guilty,  although  the  point  be  presented  for 
the  first  time  in  the  motion  for  a  new  trial. 

Prior  to  the  rule  announced  in  the  Conway 
and  other  cases,  which,  in  the  opinion  of  the 
writer,  is  a  correct  interpretation  of  the 
provisions  of  the  statute  (section  5231,  supra) 
that  trial  courts  in  criminal  cases  should  in- 
struct in  writing  upon  all  the  law  in  the  case, 
whether  requested  to  do  so  or  not.  It  was 
held  in  several  cases,  of  which  State  v.  Wil- 
son, 225  Mo.  603,  125  S.  W.  479,  is  a  type, 
that  despite  the  statute,  a  failure  to  give  an 
instruction  that  the  Jury  might  find  an  ac- 
cused guilty  of  one  offense  and  acquit  him  of 
the  other  was  not  preserved  for  review  In 
the  appellate  court  by  simply  objecting  and 
excepting  to  the  failure  of  the  trial  court  to- 
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instruct  opon  all  questions  of  law  In  the  eue, 
bat  that  It  was  necessary  for  the  accnsed  to 
go  further  and  Indicate  to  the  court  the  sub- 
ject on  which  It  had  failed  to  Instruct  This 
class  of  cases,  which  appear  to  have  bad 
their  origin  In  State  v.  Bond,  191  Mo.  666,  90 
S.  W.  830,  in  which  the  statute  (section  6231, 
supra)  seeihs  to  have  been  overlooked,  was 
overruled  by  the  Conway  Case,  supra;  but 
it  was  later  held,  in  State  v.  Douglas,  268 
Mo.  loc.  cit  293, 167  S.  W.  662,  that  a  general 
arerment  In  a  motion  for  a  new  trial  that 
"the  court  had  erred  In  failing  to  instruct 
upon  the  whole  law  governing  the  case"  was 
not  sufficient  to  entitle  the  appellant  to  a  re- 
view of  the  instructions  upon  appeal;  that 
this  right  was  preserved  only  when  the  ac- 
cused in  bis  motion  for  a  new  trial  speclflcal- 
I;  called  the  trial  court's  attention,  in  each 
liistance,  to  Ita  failure  to  Instruct  The  rule 
as  thus  announced  overrules  the  Conway 
Case  so  far  as  the  latter  declares  It  to  be 
the  duty  of  the  appellate  court  to  reverse  a 
case  whenever  it  appears  from  the  record 
that  the  trial  court  has  failed  to  Instruct  the 
jury  upon  any  question  which  goes  to  the 
fundamental  rlghta  of  the  accused,  although 
the  error  In  giving  or  refusing  the  Instruc- 
tions was  suggested  for  the  first  time  in  the 
motion  for  a  new  trial. 

Ky  Associates  are  of  the  opinion  that  the 
rule  as  announced  in  the  Donglas  Case  cor- 
rectly construes  the  statute,  in  which  conclu- 
sion I  do  not  agree,  but  adhere  to  the  rale 
announced  in  the  Conway  Case,  which  I 
ttiink  more  nearly  declares  the  meaning  and 
purpose  of  the  statute.  Section  6231,  R.  8. 
1900.  Be  this  as  it  may,  the  specific  com- 
plaint of  the  appellant  here  is  that  no  in- 
struction was  given  directing  the  Jury  that 
they  might  convict  of  the  burglary  and  acquit 
of  the  larceny,  or  convict  of  the  larceny  and 
acquit  of  the  burglary,  accordingly  as  they 
shoDld  find  and  believe  from  the  evidence,  as 
required  by  numerous  rulings  of  this  court 
State  V.  Carpenter,  216  Mo.  loc.  dt.  448,  116 
S.  W.  lOOS;  State  V.  Helms,  179  Mo.  280,  78 
S.  W.  502 ;  State  v.  Woods,  137  Mo.  loc  clt 
9,  38  8.  W.  722 ;  State  v.  Hutchinson,  111  Mo. 
loc.  dt  263, 20  S.  W.  34.  The  only  instructton 
given  by  the  court  In  this  regard  was: 

"That  if  you  convict  the  defendant  of  bur- 
glary, and  further  find  from  the  evidence  that 
he  did,  in  committing  such  burglary,  steal,  take 
and  carry  away  any  of  the  money  or  valaable 
things  in  said  bank  building,  you  will  also  con- 
vict the  defendant  of  grand  larceny  and  assess 
his  pnnistiment  for  the  larceny  at  imprisonment 
in  the  penitentiary  for  a  farther  term  of  not 
less  tlian  two  years,  nor  more  than  five  years." 

The  only  indication  that  the  court  had  in 
mind  the  right  of  the  defendant  to  have  Ills 
cause  submitted  on  the  theory  that  the  Jury 
might  convict  of  one  of  the  felonies  charged 
and  acquit  of  the  other  was  the  submission, 


with  the  Inatmctloiia,  of  blank  forms  of  ver- 

dicta  as  follows: 

"The  court  instructa  the  jury  that  if  yon  find 
the  defendant  guilty  of  both  burglary  and  lar- 
ceny your  verdict  may  be  in  the  following  form: 

"We,  the  jury,  find  the  defendant  guilty  of 
burglary  in  the  second  degree  as  charged  in  the 
information,  and  assess  his  punishment  at  (here 
insert  the  punishment). 

"We,  the  jury,  find  the  defendant  guilty  of 
grand  larceny  as  charged  in  the  information  and 
assess  his  punishment  at  (here  insert  the  pun- 
ishment). 

"The  court  instructs  the  Jury  that  if  you  find 
the  defendant  not  guilty  your  verdict  may  be  in 
the  following  form: 

"We,  the  jury,  find  the  defendant  not  guilty  of 
burglary  as  charged  in  the  information. 

"We,  the  jury,  find  the  defendant  not  guilty 
of  grand  larceny  as  charged  in  the  information." 

The  foregoing  forms,  however,  were  not 
supported  by  any  instruction,  and  the  ques- 
tion arises:  Did  this  constitute  prejudicial 
error?  Notwithstanding  the  statute  author- 
izing an  indictment  for  burglary  and  larceny 
In  the  same  count,  they  are  separate  offenses, 
and  upon  a  trial  a  conviction  may  be  had  of 
both  or  of  either,  or  an  acquittal  of  both  or 
of  either.  The  defendant  therefore,  was  en- 
titled to  an  Instruction  upon  each  of  the  of- 
fenses as  fully  and  clearly  as  If  he  had  been 
indicted  and  tried  separately  for  each,  and 
while  he  did  not,  other  than  in  a  general 
way,  save  any  exceptions  to  the  failure  of  the 
court  to  so  instruct,  be  preserved  his  right 
to  complain  of  error  committed  to  bis  preju- 
dice by  excepting.  In  his  motion  for  a  new 
trial,  to  the  action  of  the  court  In  not  fully 
instructing  on  all  material  questions  of  law 
In  the  case  affecting  his  rights.  State  v. 
Douglas,  268  Mo.  293,  167  S.  W.  662;  State 
V.  Conway,  241  Mo.  loc.  dt.  283,  146  S.  W. 
441 ;  State  v.  Lackey,  230  Mo.  loc.  dt  714, 
132  S.  W.  602;  State  v.  Nidiolas,  222  Mo. 
loc.  dt.  433,  121  S.  W.  12;  State  v.  Howard, 
203  Mo.  604,  102  S.  W.  604. 

Appellant  also  contends  that  the  Instruc- 
tion given  in  regard  to  larceny,  to  which  for- 
mal exception  was  saved,  did  not  require  the 
Jury  to  find  under  the  evidence  that  the  ap- 
pellant "feloniously"  stole,  took  and  carried 
away  the  money,  ete.,  with  the  intent  to  con- 
vert same  to  his  own  use  without  the  owner's 
consent  The  failure  to  so  instruct,  going 
as  it  does  to  the  fundamental  rights  of  the 
appellant  In  being  necessary  to  correctly  de- 
fine the  Intent  with  which  the  larceny  was  com- 
mitted, was  error.  This  has  been  frequent- 
ly so  held,  recently  in  State  v.  Sparks,  177 
S.  W.  346,  in  which  the  cases  announcing  the 
rule  stated  are  dted  and  discussed. 

In  view  of  the  errors  committed  by  the  trial 
court  In  falling  to  grant  a  new  trial  on  ac- 
count of  the  Insufficiency  of  the  evidence,  this 
case  Is  reversed,  and  defendant  discharged. 

PARIS,  P.  J.,  and  BROWN,  J.,  concur  in 
paragraph  I  and  the  result 
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STATE  ▼.  MARLBT.    (No.  18620.) 

(Sapreme  Court  of  Missouri,  Division  No.  2. 

Maj  25,  1915.) 

1.  CRnciNAi,  Law  «=>639  —  Tbial  —  Spkciai, 
PBosECtrriNO  Attorney. 

By  provision  of  Rev.  St.  1909,  f  1013,  the 
prosecuting  attorney^  being  sick,  ttie  court  may 
appoint  one  as  special  prosecuting  attorney  for 
a  trial. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1485-1405;  Dec.  Dig.  «=> 
639.] 

2.  Cbihinal  Law  ®=>1064  —  Appkal  —  Fail- 

DBE  TO  INSTBUCT— Morion  FOB  NEW  TBIAL. 

Failure  to  instruct  on  manslaughter  can- 
not be  complained  of  on  appeaJ,  the  point  not 
being  raised  in  the  motion  for  new  triai 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  2676-2684;  Dec.  Dig.  «=» 
1064.] 

Appeal  from  Circuit  Court,  Carter  County ; 
W.  N.  Evans,  Judge. 

Oscar  Alarley  was  conTlcted,  and  appeals. 
Affirmed. 

A  jury  conTlcted  defendant  of  murder  In 
the  second  degree,  and  assessed  his  punish- 
ment at  35  years  in  the  penitentiary.  The 
information  is  complete  and  no  attack  has 
been  made  on  it. 

Cal  Pulliam,  who  was  shot  and  killed  by 
defendant,  was  married  and  bad  four  chil- 
dren. He  was  living  as  a  tenant  on  a  farm, 
which  had  been  bought  by  defendant  shortly 
before  the  difficulty.  Defendant  was  putting 
in  a  crop,  fixing  fences  on  the  farm  with  the 
consent  of  Pulliam,  who  was  on  that  day 
moving  to  another  place  about  a  mile  dis- 
tant. Defendant  claimed  to  have  a  lease  on 
the  place  to  which  Pulliam  was  moving,  and 
objected  to  his  moving  on  it  On  the  morn- 
ing of  Match  14, 1913,  Pulliam  took  two  loads 
of  his  effects  to  the  place  to  wtiich  he  was 
moving.  The  defendant  was  driving  posts 
for  repairing  or  rebuilding  the  fence  In  front 
of  the  house  occupied  by  Pulliam. 

Mrs.  Pulliam  testified  that  during  the  fore- 
noon defendant  came  to  the  house  and  asked 
her  to  what  place  they  were  moving,  and  that 
when  she  told  him,'  he  gritted  bis  teeth  and 
said,  "I  am  going  to  use  you  rough" ;  that 
he  then  got  in  bis  wagon  and  went  home ; 
that  after  being  gone  about  long  enough  for 
his  dinner,  he  came  back  with  his  wagon  and 
team  and  was  driving  posts;  that  her  hus- 
band had  come  back  from  the  place  to  which 
he  liad  taken  the  loads  and  that  defendant 
called  Pulliam  to  come  to  where  defendant 
was,  the  defendant  saying,  "I  want  to  see 
yon."  She  testified  tliat  while  they  were 
talking  defendant  shot  her  husband. 

Silas  Pulliam,  a  son  of  the  deceased,  testi- 
fied that  defendant  called  the  deceased,  and 
that  his  father  and  he  went  down  to  where  | 


defendant  was ;  that  they  greeted  each  other 
and  were  laughing  and  talking  about  some 
land,  and  that  defendant  took  a  gun  from  the 
wagon  and  shot  Pulliam,  killing  him,  and 
that  he  then  threatened  to  shoot  the  witness 
and  his  mother,  who  came  up  at  tliat  time. 

Defendant  testified  that  he  was  at  work 
when  Pulliam  and  his  son  came  to  him ;  that 
the  son  struck  him  on  the  head,  and  that 
Pnlllam  struck  him  in  the  back  and  then 
drew  a  knife  on  defendant,  threatening,  with 
an  oath,  to  cut  bis  heart  out;  that  he  (de- 
fendant) then  shot  Pulliam ;  that  he  was  In 
the  habit  of  carrying  the  gun  on  the  wagon. 

The  witnesses  for  the  state  denied  that 
any  attack  was  made  on  defendant,  and  the 
evidence  tended  strongly  to  show  that  the 
deceased  had  no  knife  or  weapon  of  any 
kind. 

When  the  trial  began,  Mr.  Huett,  the  pros- 
ecuting attorney,  was  sick,  and,  on  that  ac- 
count, unable  to  participate  In  the  triai.  The 
court  appointed  Mr.  J.  F.  Fulbright  as  spe- 
cial prosecuting  attorney  to  represent  the 
state  in  the  trial,  over  the  objection  of  de- 
fendant There  are  no  points  of  any  im- 
portance made  in  the  bill  of  exceptions  as  to 
the  admission  or  rejection  of  evidence.  The 
instructions  on  murder  in  the  second  degree, 
and  on  the  subjects  connected  therewith,  are 
treo  from  any  just  cause  for  criticism.  There 
was  no  instruction  on  manslaughter,  and  that 
point  was  not  raised  In  the  motion  for  a  new 
trlaU 

S.  L.  Clark  and  G.  H.  Yount,  both  of  Van 
Bnren,  for  appellant  John  T.  Barker,  Atty. 
Gen.  (S.  P.  Howell,  of  JeflTerscm  City,  of  coun- 
sel), for  the  State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  I.  The  appointment  of  Mr.  Fulbright  to 
act  as  special  prosecuting  attorney  was  prop- 
er. Rev.  Stat.  1909,  S  1013;  State  v.  Dun- 
can, 116  Mo.  loc.  cit  307,  22  S.  W.  699. 

[2]  II.  Defendant  cannot  complain  of  the 
failure  to  instruct  on  manslaughter,  as  that 
point  was  not  raised  in  the  motion  for  a  new 
trial.  State  ▼.  Conway,  241  Mo.  292,  145  S. 
W.  441.  The  fact  that  the  Jury  fixed  his 
punishment  at  35  years  In  the  penitentiary 
indicates  that  an  Instruction  on  manslaugh- 
ter would  not  have  changed  the  result 

The  defendant  has  filed  no  brief.  We  have 
carefully  examined  the  record  and  find  no 
error  therein. 

The  Judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur ;  FARIS,  P.  J.,  In  result 
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STATE  V.  SOHAMEI*     (No.  1870a) 

(Supieme  Coart  of  Missouri,  Division  No.  2. 

May  25,  1915.) 

1.  Seductiow  «=>46— Cosbobobation— Pbox- 

ISE  OF   MABBIAQB. 

In  a  prosecutiott  under  Kev.  St.  19W,  { 
4478,  for  seduction  under  promise  of  marriage, 
(Therein  defendant  denied  any  promise  o£  mar- 
-riase,  and  offered  evidence  as  to  his  moralitT 
and  veracity,  corroboration  of  the  promise  re- 
quired by  section  5235  was  not  shown  by  the 
statement  of  defendant  two  years  before  the 
offense  that  he  might  marry  the  prosecutrix 
some  day;  and  his  message  to  her  after  the  of- 
fense that  "I  told  her  that  I  would  stay  with 
her,  and  I  am,"  without  a  showing  that  the 
message  referred  to  a  promise  of  marriage,  or  a 
promise  of  marriage  made  i)efore  the  offense. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  IS  8S-86;  Dec.  Dig.  <8=>46.1 

2.  Ceiminal  Law  «=»306  —  Evidence  —  Pbk- 
sumption. 

Presumptions  cannot  be  built  one  upon  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  g  719;   Dec.  Dig.  (3=306.] 

3.  Sedxjction  *=»4&-Cobbobobation— Pbom- 

I6E    OF   MaBBIAGE.  , 

When  the  courtship  of  the  parties  is  relied 
Dpon  to  furnish  corroboratlen  of  the  evidence 
of  the  prosecutrix  as  to  the  promise  of  mar- 
riage, such  courtship  must  be  proven  by  a  wit- 
ness or  witnesses  other  than  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  IS  83-86;  Dec.  Dig.  «=>46.] 

4.  Seduction  <s=»5(>— Instbtjotions-Cobbob- 

In  a  prosecution  under  Rev.  St.  1909i  I 
4478  for  seduction  as  to  which  section  5235  re- 
quires that  the  evidence  of  prosecutrix  as  to 
the  promise  of  marriage  be  corroborated,  where 
the  state's  ertdence  showed  that  defendant  had 
not  carried  on  such  a  continuous  coortship  as 
to  justify  the  jury  in  presuming  that  there  was 
a  promise  of  marriage,  the  refusal  of  defendant  s 
requested  instruction  that  evidence  of  the  ab- 
sence of  such  circumstances,  as  usually  accom- 
pany a  promise  of  marriage,  were  admissible  to 
corroborate  defendant's  testimony  that  there 
was  no  promise,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  |i  89-92;   Dec.  Dig.  «=5D.] 

Appeal  from  Clrcnlt  Court,  Perry  County; 
Peter  H.  Hock,  Judge. 

Edward  Schamel  was  convicted  of  seduc- 
tion under  promise  of  marriage,  and  be  ap- 
peals:   Berersed  and  remanded. 

Defendant  was  convicted  of  the  crime  of 
seducing,  under  promise  of  marriage,  one 
Dolly  Vessells,  contrary  to  section  4478,  R. 

5.  1909,  and  appeals  (from  a  Judgment  fixing 
his  punishment  at  three  years  In  the  peni- 
tentiary. A  reversal  of  the  judgment  Is 
sought  mainly  upon  the  ground  that"  the  evi- 
dence of  the  prosecutrix  as  to  the  promise 
of  marriage  Is  not  corroborated  In  the  man- 
ner required  by  section  5235,  B.  S.  1909. 

Prosecutrix  testified  that  defendant  kept 
company  with  her  "oft  and  on"  for  seven  or 
eight  years.  Sometimes  she  and  defendant 
quarreled  because  he  solicited  sexual  Inter- 
course with  her,  and  then  he  would  go  away, 
but  later  would  return  and  renew  the  court- 


ship. Prosecutrix  admitted  that  she  kept 
company  with  one  Thlrt,  and  that  she  would 
"talk  to  other  boys  when  Ed  was  not  around." 
Her  memory  was  a  little  hazy  as  to  the 
dates  when  she  kept  company  with  other 
boys.  Prosecutrix  further  tesUfled  that  de- 
fendant proposed '  marriage  to  her  and  was 
accepted  on  February  19,  1912,  and  that  on 
April  8,  1912,  he  seduced  her.  The  illicit  sex- 
ual intercourse  was  renewed  on  September 
6,  1912,  and  at  Intervals  thereafter  until  May 
25,  1913,  when  she  became  pregnant,  and  in 
due  course  of  time  gave  birth  to  twin  boys. 
She  further  testified  that  in  June,  after  she 
became  pregnant  in  May,  she  called  defend- 
ant's attention  to  her  condition  and  he  pro- 
posed immediate  marriage,  but  prosecutrix 
declined  to  get  married  at  that  particular 
time  for  fear,  as  she  says,  that  it  might 
cause  a  scandal.  She  agreed  to  and  did  take 
some  medicine  which  defendant  procured  for 
her  and  which  was  Intended  to  destroy  her 
pregnancy.  Said  medicine  had  no  effect. 
This  practically  ended  all  the  dealings  be- , 
tween  prosecutrix  and  defendant  unto  after 
the  birth  of  her  twin  boys,  when  she  prefer- 
red the  present  charge  of  seduction  against 
defendant.  Prosecutrix  admits  that  she  made 
no  preparation  for  her  intended  marriage 
and  told  no  one  but  her  sister  of  her  engage^ 
ment  until  after  she  became'pregnant 

The  state  proved  the  good  repute  of  prose- 
cutrix by  three  witnesses.  One  of  those  wit- 
nesses stated  that  her  reputation  was  "good 
enough,"  and  another  testified  that  her  repu- 
tation was  "good  as  far  as  he  knew."  Such 
evidence  as  tends  to  corroborate  the  prose- 
cutrix regarding  the  alleged  promise  of  mar- 
riage, and  other  pertinent  facts  not  hereto- 
fore mentioned,  will  be  noted  in  connection 
with  the  conclusions  we  have  reached. 

Kinian  &  Bond,  of  PerryvlUe,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  W.  T. 
Butherford,  Asst.  Atty.  Gen.,  for  the  State. 

BBOWN,  J.  (after  stating  the  facts  as 
above).  [1,  2]  I.  After  carefully  reading  and 
re-reading  the  record,  we  find  that  the  evi- 
dence of  the  witnesses  lutroduced  by  the 
state  made  out  a  prima  facie  case  for  the 
jury  in  all  respects,  except  the  corrobora- 
tion of  the  prosecutrix  as  to  the  promise 
of  marriage.  Section  5235,  R.  S.  1909,  re- 
quires the  evidence  of  prosecutrix  as  to  Qie 
promise  of  marriage  in  seduction  cases  to  be 
corroborated  "to  the  same  extent  required 
of  the  principal  witness  in  perjury."  It  is 
self-evident  that  this  section  refers  to  the 
promise  of  marriage  which  must  precede  the 
seduction. 

By  witness  John  Moranville  the  state  prov- 
ed that  about  four  years  before  the  trial  said 
witness  told  defendant  that  prosecutrix 
would  make  some  man  a  good  wife,  whereup- 
on defendant  replied:  "Me  and  her  might 
marry  some  of  these  days."     This  witness 
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(Moranvllle)  was  not  personally  acquainted 
with  prosecutrix,  but  had  Just  observed  her 
pass  where  he  and  defendant  were  working 
In  a  field.  The  above-mentioned  statement  of 
defendant  did  not  corroborate  the  alleged 
promise  of  marriage,  because  It  was  made 
nearly  two  years  before  the  date  when  prose- 
cutrix stated  that  said  promise  was  made. 
The  making  of  a  promise  cannot  be  corrobo- 
rated before  such  promise  Is  made.  This  prop- 
osition is  so  axiomatic  as  not  to  require  cita- 
tion for  its  support 

The  state  proved  by  one  Harrison  Phelps 
(the  brother-in-law  of  prosecutrix)  that  after 
prosecutrix  became  pregnant  he  called  on  de- 
fendant at  her  request  This  witness  testi- 
fied that,  during  his  conversation  with  de- 
fendant, defendant  sent  the  following  oral 
message  to  prosetoitrix:  "I  told  her  that  I 
would  stay  with  her,  and  I  am."  Witness 
Phelps  stated  that  he  did  not  know  what  de- 
fendant meant  by  this  message,  and  he  did 
not  suggest  or  even  speak  to  defendant  about 
marrying  prosecutrix,  as  he  "thought  that 
was  for  defendant  to  decide."  In  this  con- 
ference between  defendant  and  witness 
Phelps  the  matter  of  giving  prosecutrix  medi- 
cine to  destroy  her  pregnancy  was  discussed, 
but  witness  says  be  did  not  suggest  that  plan 
as  he  "thought  that  was  for  defendant  to  de- 
cide." 

The  Attorney  General  insists  that  the  orni 
message  sent  by  defendant  to  prosecutrix 
about  "staying  with  her"  was  corroborative 
of  the  promise  of  marriage  alleged  to  have 
been  made  prior  to  her  seduction.  We  find 
ourselves  unable  to  concur  in  this  insistence. 
To  hold  that  this  message  corroborates  the 
evidence  of  prosecutrix  as  to  the  alleged 
promise  of  marriage  we  would  have  to  pre- 
sume, without  proof,, first,  that  said  message 
ref^red  to  a  promise  of  marriage;  second, 
we  would  have  to  presume  that  It  referred  to 
a  promise  of  marriage  made  before  the  first 
act  of  sexual  intercourse  between  defendant 
and  prosecutrix.  We  would  also  have  to 
presume  that  It  did  not  refer  to  some  other 
favor  which  defendant  might  have  agreed 
to  grant  prosecutrix.  According  to  her  tes- 
timony she  had  very  recently  declined  an  im- 
mediate marriage  with  defendant,  and  there 
is  no  substantial  reason  for  either  inferring 
or  presuming  that  said  message  referred  to 
a  promise  of  marrir^ge.  We  know  of  no  rule 
of  law  whereby  presumptions  can  thus  be 
built  one  upon  another  (State  v.  Lackland, 
136  Mo.  loc.  clt.  33,  34,  37  S.  W.  812,  and  cases 
there  cited),  and  we  must  rule  that  the  mes- 
sage was  too  indefinite  to  constitute  a 
proper  corroboration  of  the  evidence  of  prose- 
cutrix as  to  the  promise  of  marriage  (State 
V.  Teeter,  239  Mo.  475,  loc  dt  489,  144  a  W. 
446). 

Defendant  was  sworn  and  emphatically 
denied  that  he  ever  promised  to  marry  prose- 
cutrix at  any  time.  It  was  also  proven  by 
the  cross-examination  of  three  of  the  wit- 
nesses Introduced  by  the  state  that  defend- 


ant's reputation  tor  Teracity  and  moralU^ 
was  good  In  the  neighborhood  In  which  be 
lived.  This  la  clearly  a  case  calling  for 
the  statutory  corroboration  of  the  prosecu- 
trix as  to  the  promise  of  marriage.  But, 
says  the  Attorney  General : 

"That  defendant  was  constant  In  his  attention 
to  the  prosecutrix  for  a  lonjr  dme,  visiting  her 
as  opportunity  offered,  and  that  she  received  no 
attention  from  other  young  men,  was  a  suffi- 
cient corroboration  of  the  promise  of  marriage." 

[3]  We  have  no  fault  to  find  with  this  con- 
tention, except  that  it  is  not  supported  l>7 
proper  evidence.  In  the  first  place.  Christian 
Graff,  a  witness  for  the  state  who  lived  near 
prosecutrix,  and  by  whom  her  good  reputa- 
tion was  proven,  stated  that  he  had  never 
seen  her  and  defendant  "going  together." 
This  evidence,  coming  from  a  witness  of  the 
state's  own  choosing,  tends  to  disprove  the 
contention  of  the  learned  Attorney  General 
that  there  was  such  an  ardent,  exclusive,  and 
protracted  courtship  between  defendant  and 
prosecutrix  as  to  furnish  corroboration  of  her 
testimony  that  there  was  a  promise  of  mar- 
riage. When  the  courtship  of  the  parties  Is 
relied  upon  to  furnish  corroboration  of  the 
evidence  of  the  prosecutrix  as  to  the  prom- 
ise of  marriage,  such  courtship  must  be 
proven  by  a  witness  or  witnesses  other  than 
prosecutrix.  State  v.  McCaskey,  104  Mo. 
644,  loc.  dt  647, 16  S.  W.  511;  State  v.  Long, 
257  Mo.  199,  loc.  clt.  208,  165  S.  W.  748. 

[4]  II.  Defendant  requested  and  the  court 
refused  the  following  Instruction : 

"The  court  instructs  the  jury  that  while  facts 
and  circumstances  such  as  usually  attend  an  en- 
gagement of  marriage  are  admissible  in  evidence 
as  corroboration  of  the  prosecuting  witness'  tes- 
timony as  to  the  promise  of  marriage,  evidence 
of  the  Bbseuce  of  such  facts  and  circumstances 
as  usually  accompany  a  promise  of  marriage  are 
admissible  as  corroboration  of  the  defendant's 
testimony  that  there  was  no  promise  of  mar- 
riage, and  must  be  so  considered  by  the  jury." 

The  refusal  of  this  Instruction  was  error. 
Christian  Graff,  a  witness  for  the  state,  had 
t^tifled  that  he  lived  near  prosecutrix  and 
had  never  seen  her  and  defendant  together. 
This  was  some  evidence  that  defendant  had 
not  carried  on  such  a  continuous  courtship 
with  prosecutrix  as  would  justify  the  Jury  in 
presuming  that  there  was  a  promise  of  mar- 
riage. It  Is  true  that  this  evidence  came 
from  a  witness  for  the  state;  but  when  the 
state  has  introduced  evidence  tending  to  es- 
tablish a  defense.  It  becomes  the  duty  of  the 
court  to  submit  that  defense  to  the  Jury,  and 
this  is  true  notwithstanding  such  defense 
may  be  inconsistent  with  the  one  relied  upon 
by  the  defendant  at  the  trial.  State  ▼.  Bld- 
strup,  237  Mo.  273,  140  S.  W.  904. 

Other  complaints  are  made  against  the  In- 
structions, but,  as  our  reports  contain  nu- 
merous precedents  for  instructing  Juri^  In 
prosecutions  for  seduction,  we  deem  it  a 
waste  of  time  and  space  to  reiterate  the  law 
relating  to  this  class  of  cases. 

For  the  error  of  the  trial  court  in  refnslns 
the  instruction  hereinbefore  quoted,  and  for 


Digitized  by 


Google 


Ua) 


STATE  T.  SIEGEIi 


863 


tbe  fallore  of  tile  state  to  properly  corrob<^ 
nte  tlie  prosecutrix  as  to  the  promise  of 
marriage,  tbe  cause  will  be  rerersed  and  re- 
manded.   All  concur. 


STATE   v.   SlEGEIi.     (No.   18700.) 

(Sapreme  Court  of  Missouri,  Division  No.  2. 

May  25,  1915.) 

1.  Cbiminax  Law  <3=>1032— Questions  Rk- 
tiewable — sumcienoy  of  information — 
Plea  of  Guilty. 

One  pleading  guilty  may  on  appeal  cbal- 
leoge  tlie  sufficiency  of  tlie  information. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2627,  2628,  264i2;  Dec.  Dig. 
«=1032.] 

2.  Elections    ©=3311— Offenses— Statotokt 

PB0VISION9— VaLIDTTT. 

Under  Const,  art.  4,  f  53,  proTiding  that, 
▼here  a  general  law  can  be  made  applicable,  no 
local  law  can  be  enacted,  the  part  of  Rev.  St. 
1909,  i  6155,  as  defines  the  offense  of  voting 
more  than  once  at  an  election  in  cities  having  a 
population  of  100,000  and  over  is  invalid,  and 
section  4427,  punishing  fraudulent  voting,  is 
applicable  generally  in  the  entire  state. 

[Ed,  Note. — For  other  cases,  see  Elections, 
Gent.  Dig.  %  336;   Dec  Dig.  <S=>311.] 

3.  Indictment  and  Information  «=»91 — 
Fbaudulent  Voting— Information  —  Suf- 
nciENCT— "Felony.  " 

An  information  charging  the  offense  of 
fraudulent  voting  in  the  language  of  Rev.  St 
1909,  S  4427,  making  fraudulent  voting  a  fel- 
ony, is  fatally  defective  for  omitting  the  word 
"feloniously"  or  any  word  of  similar  import; 
for,  though  the  word  "felony"  seems,  as  de- 
fined by  section  4928,  to  be  restricted  to  capital 
offenses  and  those  punishable  by  imprisonment 
in  the  penitentiary,  the  word  means  any  of- 
fense for  which  accused  may  on  conviction  be 
imprisoned  in  the  penitentiary,  though  the  mln- 
imnm  punishment  for  same  may  be  a  jail  sen- 
tence or  fine. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |S  261-265;  Dec. 
Dig.  <S=>91. 

For  other  definitionsj  see  Words  and  Phrases, 
First  and  Second  Series,  Felony.] 

4.  Indictmemt  and  Information  *=»91— 
FeiANiBS  —  Use  of  the  Word  "Feloni- 

OBSI-Y." 

In  charging  a  fel(»y,  whether  made  so  by 
direct  statute  or  by  classification  because  of 
the  punishment  prescribed,  the  use  of  the  word 
"feloniously"  is  necessary  to  inform  accused  of 
the  natnre  or  grade  of  the  crime. 

[E!d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  261-265;  Dec. 
Dig.  ®=s>91.] 

Appeal  from  Criminal  Court,  Jackson 
Connty ;    Ralph  S.  Latshaw,  Judge. 

Joseph  Slegel,  alias  James  Foley,  was  con- 
victed of  crime,  and  be  appeals.  Reversed 
and  remanded. 

Noma  F.  Heltman,  of  Kansas  City  (Henry 
J.  Aaron,  of  Chicago,  111.,  of  counsel),  for  ap- 
pellant. Jobn  T.  Barker,  Atty.  Gen.  (James 
P.  Gllmore,  ot  TnlBa,  OkL,  of  counsel),  for 
tbe  State. 

WALKER,  J.  Appellant  was  charged  in 
an  information  filed  by  the  prosecuting  at- 
torney of  Jackson  county  with  voting  more 
than  once  at  an  election  held  in  Kansas  City 


to  determine  the  question  of  a  proposed  ex- 
tension of  a  railway  franchise.  Upon  being 
arraigned  he  entered  a  plea  of  guilty,  and 
was  sentenced  to  two  years  imprisonment  in 
the  penitentiary.  Challenging  the  sufficiency 
of  the  information,  he  appeals  to  this  court 
The  information  charges  substantially  as 
follows: 

"That  on  the  7th  day  of  July,  1914,  a  special 
munidpal  election  was  held,  under  the  Consti- 
tution and  laws  ot  the  state  of  Missouri,  in  and 
for  the  county  of  Jackson  and  city  of  Kansas 
City,  in  the  several  voting  precincts  of  said  city, 
for  the  purpose  of  voting  upon  a  street  railway 
franchise,  and  that  the  said  Joseph  Siegel,  alias 
James  Foley,  being  an  elector  qualified  to  vote 
.it  said  election  in  the  second  precinct  of  the 
First  ward  voting  precinct,  did  then  and  there 
appear  at  said  voting  precinct  and  vote  and  give 
his  ticket  to  the  judges  of  said  election  and 
cause  his  name  and  vote  to  be  entered  by  the 
clerks  of  said  election  on  the  poll  books,  and 
his  ticket  to  be  properly  numbered  and  deposited 
in  the  ballot  box,  and  that  the  said  Joseph 
Siegel,  alias  James  Foley,  afterwards,  to  wit,  on 
the  said  day  and  at  the  same  election,  did  ap- 
pear at  the  place  of  holding  said  election  in 
the  fourth  precinct  Mrst  ward  voting  precinct 
in  said  city,  and  did  then  and  there  unlawfully 
and  intentionally,  and  by  and  under  the  name 
of  James  Foley,  vote  and  give  in  his  vote  and 
ballot  to  the  judges  of  said  election  at  said  last- 
mentioned  voting  precinct,  and  cause  his  name 
to  be  recorded  as  James  Foley,  and  bis  vote 
to  be  entered  oo  tbe  poll  books  by  the  clerks  of 
said  election,  and  his  said  ticket  to  be  properly 
numbered  and  deposited  in  the  ballot  box,  and 
so  the  said  Joseph  Siegel,  alias  James  Foley, 
did  unlawfully,  willfully,  knowingly,  and  fraud- 
ulently at  the  election  aforesaid  on  the  day 
aforesaid  vote  more  than  once — against  the 
peace  and  dignity  of  the  state." 

£1]  The  right  of  tbe  appellant  to  ask  this 
court  to  review  tbe  record  to  determine  the 
sufficiency  of  the  information  under  which 
he  entered  a  plea  of  guilty  is  too  well  estab- 
lished to  admit  of  controversy,  and  we 
therefore  leave  the  matter  with  the  citation 
of  tbe  authorities  sustaining  this  right 
State  V.  Henscbel,  250  Mo.  loc.  cit  269,  157 
S.  W.  311 ;  State  v.  Kelley,  206  Mo.  loc.  cit 
693,  lOe  S.  W..  606,  12  Ann.  Cas.  681 ;  State 
V.  Rosenblatt,  186  Mo.  loc  cit  119,  83  S.  W. 
975. 

[2]  Preliminary  to  an  analysis  of  the  in- 
formation to  determine  its  sufficiency,  it  is 
necessary  to  ascertain  upon  what  statute  it 
was  drawn.  The  offense  with  which  the  ap- 
pellant was  charged  Is  defined  in  sections 
4427  and  6255,  R.  S.  1909.  So  far  as  the 
mere  words  defining  the  offense  in  each  of 
these  sections  are  concerned,  the  informa- 
tion might  well  be  held  to  have  been  drawn 
under  either;  but  section  4427  is  general  in 
Its  nature,  and  operates  alike  in  every  por- 
tion of  the  state ;  while  section  6255,  al- 
though general  in  form,  is  limited  in  its  op- 
eration to  cities  of  100,000  and  over.  Under 
this  state  of  facts  we  are  confronted  with 
the  question  as  to  whether  the  enactment  of 
that  portion  of  section  6255  defining  the  same 
offense  as  that  denoimced  ia  section  4427 
was  authorized.    The  state  Constitution  (sec- 
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tion  53,  art  4,  Const  Mo.)  furnishes  an  ex- 
plicit answer  to  this  Inquiry  In  providing 
that,  where  a  general  law  cim  be  made  ap- 
plicable, no  local  or  special  law  can  be  en- 
acted, and  In  further  declaring  that  whether 
a  general  law  can  be  made  applicable  or  not 
is  a  Judicial  question,  and,  as  such,  may  be 
Judicially  determined,  regardless  of  a  legis- 
lative declaration  on  the  subject 

We  are  not  left  however,  to  abstract  rea- 
soning as  to  the  application  of  this  consti- 
tutional provision  to  the  case  here,  as  this 
court  in  State  v.  Anslinger,  171  Mo.  600,  71 
S.  W.  1041,  cited  v^th  approval  in  State  ex 
reL  V.  Williams,  232  Mo.  lot  clt  75,  133  S. 
W.  1,  has  reviewed  these  sections  in  a  case 
similar  in  all  its  material  features  to  the 
Instant  case,  and  has  held  that  where  there 
is  a  general  law  and  a  special  law  on  the 
subject  of  the  punishment  of  fraud  at  elec- 
tions, and  the  general  law  provides  a  cer- 
tain punishment  and  the  special  law  a  dif- 
ferent and  a  higher  punishment  for  the  same 
offense,  the  special  law  wUl  be  held  to  be 
unconstitutional,  since  the  general  law  can  be 
made  applicable,  and  that  under  such  cir- 
cumstances the  Legislature  Is  not  authorized 
to  enact  a  special  statute,  and,  if  a  prosecu- 
tion is  instituted  thereunder,  the  Judgment 
wUl  be  reversed,  and  the  cause  remanded, 
that  the  accused  may  be  tried  under  the 
general  law.  The  complete  application  of 
this  ruling  to  the  Instant  case  Is  rendered 
apparent  when  It  is  shown  that  the  general 
law  (section  4427)  fixes  the  punishment  for 
the  offense  therein  denounced  at  imprison- 
ment in  the  penitentiary  not  exceeding  five 
years,  or  by  imprisonment  In  the  county  Jail 
not  exceeding  one  year,  or  by  a  fine  of  not 
less  than  $50,  or  by  both  such  fine  and  Im- 
prisonment, while  the  special  statute  ap- 
plicable only  to  dtles  of  100,000  and  over 
fixes  the  punishment  for  the  same  offense  at 
Imprisonment  in  the  penitentiary  not  less 
than  two  years  nor  more  than  five  years. 
Thus  it  appears  that  the  special  statute, 
where  it  Is  declared  to  be  applicable,  fixes  a 
greater  punishment  than  that  prescribed  in 
the  general  law  for  the  commission  of  the 
same  offense.  There  being  no  reason  either 
In  fact  or  under  the  rules  of  construction 
why  the  general  statute  cannot  be  made  ap- 
plicable in  every  part  of  the  state,  the  por- 
tion of  section  6255  defining  the  offense  charg- 
ed in  this  InformBtlon  must  be  held  Invalid, 
and  the  information,  therefore,  can  only 
properly  be  held  to  have  been  drawn  under 
the  provisions  of  section  4427. 

[3]  The  rule  that  a  statutory  offense  must 
be  charged  In  the  language  of  the  law  cre- 
ating It  is  compiled  with  here.  In  fact,  the 
Information  follows.  In  its  material  allega- 
tions, the  form  of  that  in  State  v.  Helderle, 


203  Mo.  575,  102  S.  W.  558,  which  was  held 
sufficient  except  for  an  inadvertent  omis- 
sion therefrom. 

Notwithstanding  the  completeness  as  a 
statutory  charge  of  the  Information  here,  it 
omits  a  necessary  requisite  to  validity,  in 
that  It  does  not  allege  that  the  offense  was 
"feloniously"  committed.  Not  only  is  the 
word  "feloniously"  not  used,  but  it  Is  not 
attempted  to  be  supplied  by  any  word  of 
similar  Import,  if  such  substitution  were  per- 
missible ;  and,  as  the  offense  charged  is  clas- 
sified as  a  felony,  rendered  so  by  the  pun- 
ishment prescribed,  the  use  of  the  word 
"feloniously"  cannot  be  dispensed  with. 
This  is  true  although  the  act  was  not  a 
felony  at  a  common  law,  but  has  been  made 
so  by  statute.  The  only  exception  to  this 
rule,  In  other  Jurisdictions,  Is  where  the 
necessity  of  Its  employment  has  been  re- 
moved by  an  express  statute.  22  Cyc.  p.  33, 
and  cases  cited  under  note  37.  Evidence  of 
the  observance  of  the  rule  in  Missouri  Is  to 
be  found  In  a  large  number  of  cases,  from 
Jane  v.  State,  3  Mo.  61,  to  State  v.  Dixon,  247 
Mo.  668,  153  S.  W.  1022.  Whatever  may  be 
the  rule  elsewhere,  whether  founded  upon  an 
express  statute  or  such  a  construction  of  the 
statute  of  Jeofails  as  to  render  the  use  of 
the  word  not  necessary,  there  Is  no  exception 
to  the  necessity  of  its  use  in  Missouri  In 
any  indictment  or  Information  where  the 
offense  charged  is  a  felony;  and,  while  the 
word  "felony"  seems,  as  defined  by  section 
4923,  R.  S.  1909,  to  be  restricted  to  capital 
cases  and  those  punishable  by  Imprison- 
ment in  the  penitentiary,  under  numerous 
rulings  of  this  court  It  Is  held  to  mean  any 
offense  for  which  the  accused  may,  upon 
conviction,  be  Imprisoned  in  the  penitentiary, 
although  the  minimum  punishment  for  same 
may  be  a  Jail  sentence  or  a  fine.  State  v. 
Underwood,  254  Mo.  470,  162  S.  W.  184; 
State  v.  Woodson,  248  Mo.  loc.  cit  706,  154 
S.  W.  705;  State  v.  McQrath,  228  Mo.  loc. 
dt  422,  128  S.  W.  966 ;  State  v.  Melton,  117 
Mo.  618,  23  S.  W.  889;  State  v.  Nicholson, 
lie  Mo.  522,  22  S.  W.  804;  Nathan  v.  State, 
8  Mo.  631. 

[4]  In  charging  a  felony,  therefore,  wheth- 
er made  so  by  a  direct  statute  or  by  classifi- 
cation on  account  of  the  punishment  pre- 
scribed, the  use  of  the  word  "feloniously"  is 
necessary,  for  the  very  sufficient  reason  that 
Its  use  Informs  the  accused  of  the  nature  or 
grade  of  crime  he  is  alleged  to  have  ccMn- 
mltted.  The  offense  here  charged  Is  not  al- 
leged to  have  been  committed  feloniously, 
and  hence  the  information  is  insufficient 

It  follows,  therefore,  that  the  Judgment 
of  the  trial  court  must  be  reversed,  and  the 
cause  remanded ;  and  .It  is  so  ordered.  All 
concur. 
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STATE  T.  FAIB.    (No.  18682.) 
(Sopreme  Court  of  Missouri,  Division  No.  2. 

Ma;  25,  1916.) 
L  Homicide  ^=»311— Assault  and  Battkbt 

— PBNAI-TT — STATOTE — INSTEUCTIONS. 

Under  Rev.  St.  1909,  §  4482,  denouncing 
the  crime  of  assault  with  intent  to  kill  or  do 
great  bodily  liann,  etc.,  and  fixing  the  maxi- 
mum punishment  at  five  years  in  the  peniten- 
tiary, an  instruction  that  if  the  defendant  were 
fuilty,  bis  punishment  should  be  assessed  at  a 
term  of  not  less  than  five  years  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Die.  S§  662,  663;  Dec.  Dig.  «8=>311.] 

2.  HoiaciDB  «=»86,  292— AssauliT  and  Bat- 

lUT— EUEMENTB    OF    OTFKHSE. 

For  a  valid  conviction  of  violating  Rev.  St. 
1909,  §  4482,  denouncing  the  crime  of  assault 
with  intent  to  liill  or  do  great  bodily  harm, 
etc.,  defendant  must  have  entertained  the  spe- 
cific intent  to  IciU  or  barm,  and  the  jury  must 
be  so  instructed. 

[Ed.  Note.— For  other  cases,  tee  Homicide, 
Cent.  Dig.  »  112,  597,  598,  600,  601;  Dec.  Dig. 
*=86,  292.] 

3.  Cbikirai.  Law  €=>761— iNHrBUcnoN— Ab- 

SUHFTION  as  to  FACTS.  ^^ 

In  a  prosecution  for  violating  Rev.  St  1909, 
I  4482,  denouncing  the  crime  of  assault  with 
Intent  to  kill  or  do  great  bodily  barm,  etc.,  an 
instruction  that  all  men  are  presumed  to  in- 
tend the  natural  consequences  of  their  acts,  and 
that  if  the  defendant  feloniously  assaulted  pros- 
ecuting witness  violently  with  his  fists,  etc.,  and 
from  the  result  of  bis  acts  endangered  the  life 
of  such  witness,  then  the  legal  presumption  was 
that  the  assault  was  felonious  and  intended 
by  the  defendant,  was  improper  as  assuming 
that  defendant's  fists  were  a  deadly  weapon,  for 
by  no  other  theory  could  the  presumption  of  his 
intent  to  kill  be  grounded  on  their  use. 

[EM.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {S  1731,  1738,  1754-1764,  1771, 
1863;   Dec.  Dig.  <8=»76l.] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty; John  T.  Moore,  Judge. 

Ben  Fair  was  convicted  of  felonious  as^ 
sanlt  under  Rev.  St  1909,  §  4482,  and  he  ap- 
peals.    Reversed,  and  cause  remanded. 

Upon  an  information  charging  him  with 
the  crime  of  felonious  assault  under  section 
4482,  R,  S.  1909,  defendant  was  tried  In  the 
circuit  conrt  of  Howell  county,  found  guilty 
by  the  Jury,  and  his  punishment  assessed  at 
five  years  in  the  penitentiary.  Sentence  was 
pronounced  and  judgment  entered  upon  the 
verdict  Defendant  duly  perfected  an  appeal 
to  this  court.  We -are  unable  to  make  a  state- 
ment of  the  facts  shown  by  the  testimony  be- 
cause the  evidence  offered  upon  the  trial  is 
not  set  forth  in  the  bill  of  exceptions  filed 
here. 

Perry  T.  Allen,  of  Springfield,  and  M.  E. 
Morrow,  of  West  Plains,  for  appellant  John 
T.  Barker,  Atty.  Gen.,  and  Shrader  P.  How- 
ell, of  Jefferson  City,  for  the  State. 

WILLIAMS,  C  [1,2]  I.  Appellant  con- 
tends that  instruction  No.  1,  given  by  the 
court.  Is  erroneous.  This  Instruction  told 
the  Jury  that  if  they  found  defendant  guilty, 
they   should  "assess  bis  punishment  at  im- 


prisonment tn  the  penitentiary  for  a  term  of 
not  less  than  five  years"  etc.  The  sta^te  up- 
on which  this  prosecution  was  based  (section 
4482,  R.  S.  1909)  fixes  the  maximum  punish- 
ment at  five  years  in  the  penltientlary.  The 
instruction  was  therefore  clearly  erroneous. 
State  v.  Mllllgan,  170  Mo.  215,  loc.  dt  224, 
70  S.  W.  473 ;  State  v.  Toll,  119  Mo.  421,  loa 
clt  424,  24  S.  W.  1010;  State  ▼.  McNally,  87 
Mo.  644,  loc.  dt  658 ;  State  v.  Sands,  77  Mo. 
lis.  The  Instruction  Is  also  defective  in  an- 
other regard.  It  does  not  require  the  Jury 
to  find  that  the  defendant,  in  making  the  as- 
sault, intended  to  kill  or  do  great  bodily 
harm,  as  was  charged  in  the  information. 

[3]  Instruction  No.  2  was  as  follows: 

"All  men  are  presumed  to  intend  the  natural, 
probable  and  usual  consequences  of  their  own 
willful  acts;  therefore,  if  you  find  and  believe 
from  the  evidence  that  the  defendant  feloniously 
assaulted  the  prosecuting  witness,  Docia  Fair, 
violently  with  bis  fists,  and  during  such  assault 
he  forced  her  out  of  the  house,  and  in  prevent- 
ing her  from  returning  into  said  house  shoved 
the  door  against  her,  and  from  the  result  of  said 
shoving  said  door,  or  both  combined,  endangered 
the  life  of  said  Docia  Fair,  then  the  legal  and 
natural  presumption  is  that  said  assault  was 
felonious,  and  that  the  defendant  intended  to 
commit  said  assault  on  said  Docia  Fair." 

The  error  of  this  Instruction  is  so  appar- 
ent upon  its  face  as  to  render  further  discus- 
sion of  the  same  unnecessary.  For  a  discus- 
sion of  some  of  the  reasons  why  this  instruc- 
tion is  erroneous  see  State  v.  Stubblefield, 
239  Mo.  526,  loc.  clt  530,  144  S.  W.  404  et 
seq.;  State  v.  Harris,  209  Mo.  423,  loc.  clt 
438-439,  108  S.  W.  28. 

II.  We  are  requested  by  appellant  to  pass 
upon  the  question  as  to  whether  or  not  the 
court  should  have  given  an  instruction  on 
common  assault  The  right  to  such  an  In- 
struction would  depend  upon  the  evidence. 
State  ▼.  Harris,  199  Mo.  716,  loc.  clt  724,  98 
S.  W.  457.  Since  the  evidence  in  the  present 
case  is  not  before  us,  we  are  unable  to  de- 
termine this  question. 

The  judgment  Is  reversed  and  the  cause 
remanded. 

ROY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion- by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


STATB  V.  PLEAKB.     (No.  18648.) 

(Supreme  Conrt  of  Missouri,   Division  No.   2. 
May  25,  1915.) 

1.  Cbiminal  Law  «=>1166— Refusai.  of  Con- 
tinuance—Review. 

Refusal  of  a  continuance  on  the  ground  of 
the  absence  of  witnesses' was  Immaterial,  where 
the  court  set  the  cause  for  trial  a  month  later, 
and  accused,  desiring  a  further  continuance, 
must  apply  therefor,  showing  the  necessary  facts. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !§  3100-8102,  3107-3U3 ;  Dec 
Dig.  «=»1166.] 
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2.  CknoNAi,  Law  «s>1172— "Uanslattobtkb" 
— Instbuctions — Definitjon  of  Terms. 
Where  accused  testified  that  decedent  cursed 
bim  and  knocked  him  down  and  was  on  him 
beating  him  when  the  fatal  wound  was  inflicted, 
an  instruction  defining  "manslaughter"  as  the 
intentionally  killing  of  a  human  being  in  heat 
of  passion  on  reasonable  provocation  without 
malice  and  without  premeditation  was  sufiicient- 
I;  favorable  to  accused  as  against  the  objection 
that  the  words  "heat  of  paaeion"  were  not 
defined. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  8128.  3154-3157,  3159-3163, 
3169;   Dec.  Dig.  €=»1172. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

8.  Cbiminaz.  Law  ^=9703— Conduct  of  Pbos- 

ECUTINO    AtTOBNEY— OPBNINO   STATEMENT. 

The  action  of  the  prosecuting  attorney  in 
stating  in  bis  opening  argument  that  he  expected 
to  prove  a  dying  declaration  of  decedent  was 
not  reversible  error,  though  the  court  ruled  that 
the  dying  declaration  was  inadmissible,  but 
found  that  the  question  of  admissibility  was  a 
close  one,  for  it  must  be  assumed  that  the  prose- 
cuting attorney  expected  in  good  faith  to  prove 
the  declaration,  believing  that  the  same  would 
be  held  competent  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1659 ;   Dec.  Dig.  «=5»703.] 

4.  Homicide    ®=>300  —  Sblf-Dbfense  —  SSti- 

DENCE— INSTBUCTIONB. 

An  instruction  on  the  subject  of  self-defense 
in  case  of  accused's  attempted  withdrawal  from 
the  difficulty  was  pfoperly  refused,  in  the  ab- 
sence of  any  evidence  of  any  attempt  of  accused 
to  withdraw  from  the  difficulty  before  inflicting 
the  fatal  wotmd. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  li  614,  616-820,  622-630;  Dec.  Dig. 
<e=»300.] 

5.  Cbiminal  Law  e=-»829— Instbtjotionb— Re- 

FUBAL     OF    iNSTBUCnONS     COTBBED     BT     IN- 
8TBUCTI0N8  GiVBN. 

It  is  not  error  to  refuse  an  instruction  fully 
covered  by  instructions  given. 

[Ed.  Note. — For  other  cases,  see  CHminal 
Law,  Cent.  Dig.  {  2011 ;   Dec.  Dig.  <S=5>829.] 

6.  Jury  iS=»110— Selection  of  Jcby— Waiveb 
of  kioiits. 

Where  the  court  on  the  affidavit  of  accused 
disqualified  the  sheriff  and  his  deputies,  and 
on  application  of  the  state  disqualified  the  coro- 
ner and  appointed  two  elisors  without  objection 
to  summon  the  jurors,  accused,  not  requesting 
a  jury  selected  from  a  list  made  by  the  county 
court  until  after  talesman  were  summoned  by 
the  elisors,  waived  whatever  rights  he  bad  to 
the  selection  of  a  jury  from  the  list  made  by 
the'  county  court. 

[Ed.  Note. — For  other  cases,  see  Jury,  t3ent. 
Dig.  a  502-513,  51&-«23;  Dec  Dig.  <8=»110.] 

Faris,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Taney  County ; 
John  T.  Moore,  Judge. 

Ralph  Pleake  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

Defendant  was  charged  by  Indictment  with 
murder  In  the  first  degree.  The  state  elect- 
ed to  try  him  for  mdrder  In  the  second  de- 
gree, and  he  was  convicted  of  second  degree 
murder,  and  his  punishment  fixed  at  ten 
years  in  the  penitentiary. 

On  the  evening  of  December  24, 1912,  there 
was  a  Christmas  tree,  with  appropriate  exer- 


cises, at  River  View  schoolboose.  The  state's 
evidence  was  that  defendant  appeared  In 
front  of  the  schoolhouse  as  the  people  were 
gathering,  and,  with  vile  language,  offered 
to  bet  that  there  would  be  no  Christmas  tree 
there  that  night,  saying  that,  for  a  little,  he 
would  kick  the  damned  thing  out  of  the 
house.  Defendant  went  Into  the  house,  and 
there  was  much  talking  and  noise  calculated 
to  disturb  the  exercises.  Other  pe<^le  than 
defendant  participated  In  making  the  disor- 
der. Mr.  George  Stlfler  went  near  where  the 
defendant  was,  and  politely  asked  the  people 
to  be  quiet    Defendant  testified  that  he  then 

called   Stlfler  a   damned  s of  a  b 

Defendant  was  then  taken  out  of  the  school- 
house  by  some  one,  but  in  a  few  mtnutea  re- 
turned. John  F.  Smithson  testified  that  de- 
fendant again  used  the  offensive  epithet,  and 
that  he  (witness)  asked  defendant  to  be  quiet, 
whereupon  defendant  applied  the  same  epi- 
thet to  him.  Witness  then  struck  defendant 
in  the  face,  knocking  him  down.  Defendant 
was  then  put  out  of  the  house  by  witness  and 
Sol  Johnson.  Many  of  those  in  the  house 
went  out.  In  a  few  minutes  defendant  asked 
several  persons  to  tell  him  who  It  was  that 
put  him  out  of  the  house.  Sol  J<Anson  told 
defendant  that  he  (Johnson)  was  one  of  them. 
The  state's  evidence  is  that  Johnson  asked 
defendant,  "What  are  you  going  to  do  about 
it"?  and  that  the  defendant  then  strack 
Johnson,  both  going  down  together,  Johnson 
on  top,  and  that  Johnson  said  Immediately, 
"I  am  cut"  They  were  then  separated,  and 
Johnson  died  of  his  wound  two  days  later. 
The  evidence  for  defendant  tended  to  show 
that  Johnson  assaulted  defendant  before  de- 
fendant struck  or  cut  Johnson.  The  defend- 
ant testified  that  he  cut  Johnson,  saying  that 
he  did  It  after  Johnson  had  cursed  him  and 
knocked  him  down  and  was  on  him  beating 
hlni. 

Counsel  for  the  state  in  his  opening  state- 
ment told  the  Jury  that  the  state  would  prove 
by  witnesses  that  Sol  Johnson  In  a  dying 
statement  had  said  that  he  (Johnson)  was 
standing  with  his  hands  in  his  rest  or  sus- 
penders, and  that  Ralph  Pleake  jumped  on 
Um  and  cut  his  guts  out,  and  killed  him  be- 
fore he  had  time  to  think  about  the  trouble 
with  Pleake.  The  defendant  objected  to  audi 
statement,  but  the  objection  was  overruled. 
On  the  trial  the  state  offered  to  prove  that 
just  before  Johnson's  death,  on  being  asked, 
"How  come  you  to  let  that  fellow  cut  you 
that  way?"  deceased  said,  "He  jumped  onto 
me  and  cut  my  guts  out  before  I  had  time  to 
know  it."  The  court,  In  the  absence  of  the 
jury,  heard  the  preliminary  evidence  as  to 
the  admissibility  of  such  statement,  and  ex- 
cluded It,  saying  at  the  time:  "It  is  a  pret^ 
close  proposition  from  this  testimony  as  to 
whether  it  is  admissible." 

There  was  a  mistrial  in  June,  1913.  The 
case  was  then  set  for  trial  on  October  28, 
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1913,  on  wblch  day  there  was  an  application 
by  defendant  for  a  continuance  on  account 
of  the  absence  of  three  witnesses,  one  of 
whom  was  Dr.  G.  B.  Mitchell.  That  applica- 
tion was  OTcrruled,  and  the  case  was  set  for 
trial  on  December  1,  1913.  On  that  day  the 
defendant  made  no  announcement  as  to 
whether  he  was  ready  for  trial,  and  the  trial 
proceeded  without  any  further  action  by  de- 
fendant on  the  question  of  a  continuance. 
Dr.  Uitchell  testified  as  a  witness  for  the  de- 
fendant at  the  last  trial. 

The  court  on  December  1,  1913,  made  an 
order  disqualifying  the  sheriff  and  his  depu- 
ties on  the  affidavit  of  defendant.  The  cor- 
oner was  by  the  court  disqualified  on  the  ap- 
plication of  the  state;  and  two  elisors  were 
appointed  who  summoned  the  Jurors.  After 
the  examlnatton  of  the  jurors  on  their  Toir 
dire,  the  defendant  objected  to  proceeding  to 
trial  with  the  Jury  selected  by  the  elisors, 
and  asked  that  he  I>e  tried  by  a  regular  panel 
of  Jurors  selected  by  the  county  court  The 
request  was  refused,  and  the  defendant  ex- 
cepted. The  court  Instructed  fully  on  all  the 
subjects  Involved  in  the  triaL  The  instruc- 
tion on  manslaughter  tn  the  fourth  degree 
was  as  follows: 

"  'Manslaughter*  is  the  intentionally  killing  of 
a  human  being  in  a  heat  of  passion  on  a  rea- 
sonable provocation  without  'malice'  and  with- 
out 'premeditation,'  as  these  terms  are  herein- 
after explained,  and  under  circumstances  that 
will  not  be  justifiable  or  excusable  homicide. 
If  the  Jury  find  and  believe  that  defendant,  in 
a  sudden  passion,  on  a  reasonable  provocation, 
intentionally  cut  and  killed  deceased  without 
malice  or  premeditation,  and  not  in  the  neces- 
sary defense  of  his  i>erson,  then  the  jury  should 
find  Mm  guilty  of  manslaughter  in  the  fourth 
degree,  and  assess  his  punishment  at  a  term 
in  the  state  penitentiary  for  a  period  of  two 
years,  or  at  imprisonment  in  the  county  jail 
for  a  period  of  not  less  than  six  mouths  or 
Itreater  than  one  year,  or.  by  a  fine  of  not  less 
than  $500,  or  by  both  a  fine  of  not  less  than 
$100  and  imprisonment  in  the  county  jail  not 
less  than  three  montha" 

There  was  no  evidence  in  the  cause  tend- 
ing to  prove  that  defendant  at  any  time  at- 
tempted to  withdraw  from  the  dUTiculty.  An 
Instruction  on  the  subject  of  the  right  of  self- 
defense  where  such  withdrawal  is  attempted 
was  aslced  by  the  defendant  and  refused  by 
the  court 

G.  W.  Thornberry,  of  Galena,  Fred  Stew- 
art, of  Ava,  and  D.  F.  McConkey,  of  B'orsyth, 
for  appellant  John  T.  Barker,  Atty.  Gen., 
and  Thomas  J.  Hlggs,  Asst  Atty.  Gen.,  for 
the  State. 

HOY,  C.  (after  stating  the  facts  as  above). 
[1]  I.  The  refusal  of  an  application  for  a 
contlnnance  on  October  28th  was  of  no  im- 
portanoe  in  Tiew  of  the  fact  that  the  court 
then  set  the  case  for  trial  on  the  1st  day  of 
December  following.  That  was  more  than  a 
month  after  the  application  for  the  continu- 
ance was  overruled.  Dr.  Smith,  one  of  the 
witnesses  named  in  the  application,  was  pres- 
ent and  testified  on  the  trial.    If  the  defend- 


ant on  December  1st  was  desirous  of  a  con- 
tinuance, he  should  have  made  bis  applica- 
tion anew,  showing  to  the  court  what  the 
facts  were  on  that  subject  at  that  time. 
State  V.  Salts,  172  S.  W.  373;  State  v.  BUtz, 
171  Mo.  530,  71  S.  W.  1027. 

[2]  II.  Appellant  says  that  the  instruction 
on  manslaughter  in  the  fourth  degi'ee  Is  er- 
roneous because,  as  he  says,  it  uses  the  words 
"heat  of  passion"  without  defining  them. 

The  first  case  in  wliich  this  question  is  dis- 
cussed is  State  T.  Andrew,  76  Mo.  101.  On 
page  104  of  that  case  it  appears  that  the 
trial  court  by  its  instruction  defined  "delil)- 
erately"  as  follows: 

"  'Deliberately'  means  thought  of  beforehand ; 
that  the  killing  was  done  in  a  cool  etiite  of  the 
blood." 

That  instruction  was  digapproved.  On  the 
opposite  page  of  that  case  the  court,  in  speak- 
ing of  another  instruction,  said: 

"The  fifth  for  the  state  is  open  to  criticism. 
By  that  instruction  the  jury  was  told  that^  if 
defendant  killed  Maggard  in  a  heat  of  passion, 
in  obedience  to  a  sudden  impulse,  engendered 
by  a  real  or  supposed  grievance,  and  not  for 
pre-existing  revenge,  and  without  deliberation, 
they  should  find  him  guilty  of  mnrder  In  the 
second  degree.  The  phrase  'heat  of  passion' 
could  not  have  been  understood  by  jurors  unac- 
quainted with  its  technical  meaning  in  its 
technical,  but  only  in  its  ordinary,  sense;  and 
if,  in  the  state  of  mind  which  that  expression 
indicates  as  commonly  understood,  detendant, 
obeying  an  impulse  to  kill,  suddenly  engendered 
by  a  real  or  supposed  grievance,  however  in- 
si^ificant,  whether  real  or  not,  took  the  life 
of  deceased,  he  was  only  guilty  of  murder  In 
the  second  degree  under  that  instruction.  This 
is  not  the  law,  and  was  far  more  favorable  to 
the  defendant  than  would  have  been  the  law 
properly  declared." 

In  State  v.  McKlnzie,  102  Mo.  loa  dt  627, 
16  S.  W.  149,  the  instruction  defined  delibera- 
tion thus: 

"  'Deliberation'  means  in  a  cool  state  of  the 
blood,  and  not  in  a  heat  of  passion." 

It  was  there  held  that  the  words  "heat  of 
passion"  should  iiave  been  defined. 

In  State  v.  Strong,  153  Mo.  loc.  dt  555, 
55  S.  W.  80,  the  instruction  is  not  set  out 
but  the  court  said: 

"There  was  error  in  giving  instruction  4,  at 
the  state's  instance,  because  no  definition  was 
given  of  the  words  ^n  a  heat  it  passion.' " 

In  State  v.  Reed,  154  Mo.  loc.  dt  129,  55  S. 
W.  281,  the  court  said: 

"The  second  instruction  refused  defendant  is 
objectionable  in  that  it  does  not  define  the 
meaning  of  the  expression,  'in  the  heat  of  pas- 
sion,' nor  'upon  a  sudden  provocation,'  nor  do 
the  state's  iustructionH,  though  employing  these 
and  similar  expressions,  give  them  definition. 
Such  failure  in  instructions  to  explain  the 
m(<Rning  of  such  expressions  has  uniformly  been 
held  erroneous." 

In  State  v.  Lane,  158  Ma  loc.  dt  584,  59 
S.  W.  9GS,  an  instruction  on  manslaughter  In 
the  ttdrd  degree  was  approved  in  the  follow- 
ing language: 

"As  to  failure  to  define  "beat  of  passion,'  it 
is  sufficient  to  say  as  was  said  in  State  v.  .A.n- 
drew,  76  Mo.  105,  that  the  phrase,  as  used  in 
this  connection,  was  evidently  used  in  its  or- 
dinary sense,  and  not  in  its  technical  sense.    It 
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was  most  favoraUe  for  the  defendant,  and  he 
could  not  possibly  have  been  injured  by  a  fail- 
ore  to  define  the  technical  meaning  of  'heat  of 
passion,'  as  contradistinguished  from  a  'cool 
state  of  the  blood.' " 

In  State  v.  Skaggs,  159  Mo.  681,  00  S.  W. 
1048,  the  language  of  the  Instruction  is  not 
set  out,  but  it  was  held  errmieous  because  it 
did  not  define  the  words  "heat  of  passion." 

In  State  v.  Flnley,  245  Mo.  loc.  dt  475, 150 
S.  W.  1054,  It  was  said: 

"Defendant  alleges  that  the  trial  court  erred 
in  its  instruction  defining  murder  in  the  sec- 
ond degree,  by  using  the  words  'violent  passion,' 
without  defining  same.  He  cites  State  t.  Reed, 
154  Mo.  322  [55  S.  W.  278];  State  T.  Strong, 
153  Mo.  548  [55  S.  W.  78] ;  State  v.  McKin- 
lie,  102  Mo.  620  [15  S.  W.  140];  State  v.  An- 
drew, 76  Mo.  101:  and  State  v.  Skaggs,  159 
Mo.  581  [60  S.  W.  1048].  These  cases  lend 
some  color  to  defendant's  contention,  but  they 
do  not  justify  a  reversal  in  this  case,  for  the 
reason  that  defendant  was  not  convicted  of 
mnrder  in  the  second  degree,  but  of  a  lower 
grade  of  crime." 

The  cases  holding  that  Instructions  not 
defining  "heat  of  passion"  were  too  favorable 
to  the  defendant  were  not  referred  to  in  that 
case,  and  it  was  not  necessary  to  consider 
them,  for  the  reason  that  the  defendant  was 
convicted  "of  a  lower  grade  of  crime." 

In  this  case  the  instruction  uses  the  words 
"in  a  heat  of  passion  on  a  reasonable  provoca- 
tion." The  expressions  "in  a  heat  of  passion" 
and  "on  a  reasonable  provocation"  may  both 
be  defined  or  explained. 

It  is  said  in  2  Bishop's  New  Criminal  Law, 
i  697,  that  In  order  to  reduce  mnrder  to  man- 
slaughter the  passion  must  be  such  as  to  ren- 
der the  man  "deaf  to  the  voice  of  reason," 
and  "must  be  what  Is  sometimes  called  Ir- 
resistible." 

It  was  said  in  State  v.  Holme,  64  Mo.  loc. 
clt  165: 

"But,  to  reduce  the  offense  to  this  grade,  the 
reason  must  at  the  time  of  the  act  be  disturbed 
or  obscured  by  passion  to  an  extent  which  might 
render  a  reasonable  man  liable  to  act  rashly, 
without  deliberation,  and  from  passion,  rather 
than  judgment." 

In  State  v.  Johnson,  250  Mo.  loc.  clt  262, 
157  S.  W.  352,  the  instruction  contained  the 
words  "a  violent  passion  suddenly  aroused 
by  reason  of  said  Henry  Kenner  having  shot 
at  or  wounded  the  defendant  with  a  pistol," 
and  further  on  it  said: 

"Then  such  heat  of  passion  which  may  have 
been  aroused  i^  defendant  b^  reason  of  said 
Kenner  shooting  at  or  wounding  the  defendant 
with  a  pistol." 

The  court,  In  considering  that  instruction, 
approved  State  v.  Rose,  142  Mo.  loc.  dt  429, 
44  S.  W.  329,  In  which  it  was  held  In  regard 
to  a  similar  instruction  that  no  further  defi- 
nition was  necessary,  and  said: 

"If  this  ruling  was  not  conclusive  of  this 
question,  the  ^ving  by  the  court  of  instruction 
numbered  12  m  the  case  at  bar  cured  any  de- 
fect in  the  Instruction  complained  of.  Instruc- 
tion numbered  12  concludes  as  follows:  'And 
when  this  passion  is  produced  by  an  assault 
or  personal  violence,  and  such  passion  thus 
aroused  is  so  violent  as  to  render  one  not  un- 
conscious of  the  act,  but  deaf  to  the  voice  of 
reason,  and  under  the  control  of  such  passion 


he  suddenly  acts,  it  is  not  an  act  of  delibera- 
tion or  of  malice.'  This,  In  our  opinion,  is 
sufficient  to  enable  the  jury  to  intelligently  de- 
termine what  is  meant  by  'heat  of  passion.'  " 

It  seems  clear  to  us  that  the  instruction,  as 
given  In  this  case,  was  more  favorable  to  tlie 
defendant  than  It  would  have  been  had  tbe 
jury  been  told  that.  In  order  to  reduce  tbe 
offense  to  manslaughter,  the  passion  should 
have  been  such  as  to  render  defendant  "deaf 
to  the  voice  of  reason." 

Tbe  defendant  in  this  case  testified  that 
the  deceased  cursed  him  and  ^cnocked  blm 
down  and  was  on  him  beating  h  m.  In  State 
V.  Flnley,  supra,  246  Ma  loc.  clt  476,  150 
S.  W.  1054,  It  was  said: 

"Mere  words  never  justify  a  felonious  as- 
sault with  a  deadly  weapon. 

Under  tbe  Instruction  as  given  in  this  case 
the  Jury  might  have  considered  the  act  of 
deceased  in  cursing  defendant  as  a  "reason- 
able provocation."  It  was  more  favorable  to 
the  defendant  than  if  It  had  told  tbe  Jury 
that  mete  words  were  not  a  sufficient  provo- 
cation. 

In  State  v.  Bills,  74  Mo.  215,  an  instruc- 
tion similar,  so  far  as  the  point  under  dis- 
cussion Is  concerned,  to  tbe  one  here  Involv- 
ed, was  approved. 

We  are  of  tbe  opinion  that  tbe  InstmcUou 
here  in  question  was  more  favorable  to  the 
defendant  than  he  bad  a  right  to  ask,  and 
that  be  should  not  complain. 

[3]  III.  Tbe  action  of  counsel  for  tbe  state 
In  saying  to  the  Jury  that  be  expected  to 
prove  tbe  dying  statements  of  Sol  Johnson 
as  to  bow  tbe  killing  occurred  does  not  con- 
stitute reversible  error.  Tbe  evidence  was 
competent  U  tbe  statements  of  Johnson  bad 
been  made  under  such  circumstances  as  to 
constitute  them  dying  statements  in  tbe  con- 
templation of  law.  EMdence  was  offered  for 
and  against  the  proposition  that  they  were 
made  under  such  circumstances  as  to  con- 
stitute them  dying  statements.  The  court 
ruled  that  the  statement  was  Inadmissible, 
stating  at  tbe  time  that  It  was  a  close  ques- 
tion on  tbe  evidence.  We  are  bound,  under 
such  circumstances,  to  Infer  that  counsel 
made  tbe  statement  as  to  what  he  expected 
to  prove  In  good  faith,  thinking  that  such 
evidence  would  be  held  competent  by  the 
court.  It  was  not  a  case  where  counsel  stat- 
ed facts  which  be  knew  to  l)e  incomp'ttent  as 
evidence.  In  such  a  case  the  law  mas  well 
stated  in  People  v.  Milks,  55  App.  Dlv.  loc. 
clt  378,  66  N.  Y.  Supp.  893: 

"It  does  not  follow  that  it  is  prejudicial  error 
for  a  prosecuting  officer  to  offer  incompetent 
evidence  which  is  rejected  by  the  court,  but  we 
think  the  rule,  which  we  consider  a  woolesome 
one  as  applied  to  the  trial  of  criminal  cases,  may 
be  regarded  as  settled,  to  wit,  that  if  a  prosecut- 
ing officer,  in  opening  a  case  to  the  jury,  makes 
a  statement  of  facts  which  are  irrelevant,  in- 
competent, and  inadmissible,  and  clearly  preju- 
dicial to  the  defendant,  and  which  are  duly  ob- 
jected to  and  an  exception  taken,  it  will  constl- 
tnte  reversible  error,  unless  the  court,  by  appro- 
priate language,  instructs  tbe  jury  that  such 
statement  of  facts  should  be  disregarded  by 
them,  and  that  such  alleged  facts  ought  not  to 
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be  permitted  to  influence  their  vetdict,  and  un- 
less it  dearly  appears  that  such  Improper  state- 
ment did  not  injuriously  aSect  the  defendant's 
lightt,  and  that  an  offer  to  prove  such  facts  sub- 
sequently made  during  the  progress  of  the  trial 
will  not  cure  such  error." 

In  this  case  the  statement  was  not  made 
as  to  proposed  evidence  known  by  counsel 
to  be  incompetent,  but  in  reference  to  eTi- 
dence  by  hhn  supposed,  in  good  faith,  to  tte 
competent  In  People  v.  Bcarlus,  124  Mich, 
loa  dt  621,  83  N.  W.  630,  It  was  said: 

"There  is  nothing  to  indicate  that  any  state- 
ment was  made  except  in  the  utmost  good  faith. 
A  failure  to  prove  all  that  the  prosecuting  at- 
torney expected  to  prove  is  not  a  ground  for 
reversing  a  case." 

People  V.  Gleason,  127  Cal.  323,  69  Pac. 
592,  is  to  the  same  effect 

[4, 5]  ly.  The  Instruction  on  the  subject  of 
the  right  of  self-defense  in  case  of  defend- 
ant's attempted  withdrawal  from  the  difficul- 
ty was  properly  refused ;  there  being  no  ev- 
idence of  any  attempt  of  the  defendant  to 
withdraw  from  the  difficulty  before  cutting 
Johnson.  The  usual  Instruction  asked  by  de- 
fendant on  the  subject  of  self-defense  was 
properly  refused,  because  that  subject  was 
fully  covered  by  other  instructions  In  the 
case. 

[J]  V.  The  request  of  defendant  for  a  Jury 
selected  from  a  list  made  by  the  county  court 
was  properly  refused.  The  talesmen  were 
summoned  by  the  elisors  without  any  objec- 
tion by  the  defendant  It  was  only  after 
the  close  of  their  examination  on  their  voir 
dire  that  the  request  was  made  for  "a  regu- 
lar panel  selected  by  the  county  court"  We 
do  not  hold  that  defendant  was  entitled  to 
such  a  panel  In  any  event,  but  we  do  hold 
that,  in  the  absence  of  any  explanation,  the 
failure  of  the  defendant  to  act  earlier  In  that 
matter  before  the  trouble  and  expense  of 
summoning  and  selecting  the  panel  from 
which  the  challenges  were  to  be  made  was 
a  waiver  of  whatever  rights  the  defendant 
had  in  that  regard. 
The  Jndgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
R0¥,  O.,  is  adopted  as  the  opinion  of  the 
court 

WALKER  and  BROWN,  JX,  concur.  FA- 
RIS,  P.  X,  dissents. 


STATE  V.  DOZIEK  et  al.     (No.  18669.) 

(Supreme   Ck>urt  of  Missouri,  Division  No.  2. 
May  25,  1915.) 

1.  CBniiNAi,  Law  «=»730— Tbial  —  Conduct 

OF  COUBT  AND  COUKSEIr-PBEJUDICE. 

In  a  prosecution  for  killing  a  hog,  where 
conssel  for  the  state  said  that  a  defendant  told 
the  owner  that  he  would  give  him  $50  if  he 
would  not  prosecute,  and  the  court,  upon  ob- 
jection that  such  argument  was  misquoting  the 


testimony,  stated  that  the  Jury  would  pass  upon 
the  question,  and,  on  further  exception,  stated 
that  the  jury  saw  the  hide,  taken  from  the  hog, 
the  skinning  being  a  circumstance  used  as  an 
argument  that  the  defendant  had  attempted  to 
conceal  the  identity  of  the  animal,  where  the 
evidence  was  strongly  in  conflict  the  language 
of  the  prosecuting  attorney  and  of  the  court  was 
prejudicial-  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1693;   Dec.  Dig.  <S=>730.} 

2.  Labcent  ®=71— Killing  of  Hoa  with  In- 
tent TO  Steal— Specific  Intent. 

In  a  prosecution  for  killing;  a  hog  with  in- 
tent to  steal  it,  since  the  specinc  intent  was  an 
essential  element  of  the  crime,  the  jury  should 
have  been  instructed  that  they  must  acquit  un- 
less the  defendant  entertained  such  intent 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  IS  191-194;  Dec.  Dig.  <S=5>71.] 

Appeal  from  Clrcoit  Court,  Pemiscot  Coun- 
ty; Frank  Kelly,  Judge. 

Cole  Dozler  and  Lee  Fisher  were  convicted 
of  Idlling  a  hog  with  intent  to  steal  and  con- 
vert it  to  their  own  use,  and  they  appeal. 
Reversed  and  remanded. 

Defendants  were  convicted  of  killing  a 
hog  with  intent  to  steal  and  convert  it  to 
their  own  use.  The  Jury  ftxed  their  pun- 
ishment at  two  years  In  the  penitentiary. 
They  have  appealed. 

The  information  was  against  four  defend- 
ants. Cole  Dozler,  Oliver  (Gramp)  Fisher,  Lee 
Fisher,  and  L.  Henson.  During  the  trial  the 
state  dismissed  as  to  Gramp  Fisher.  Henson 
was  found  not  guilty.  Gramp  Fisher  and  Lee 
Fisher  are  stepsons  of  Cole  Dozler.  Henson 
married  a  sister  of  the  Fishers.  All  of  them 
except  Lee  Fisher  were  tenants  living  near 
each  other  in  a  thinly  populated  neighbor- 
hood where  a  large  portion  of  the  land  Is  un- 
iuclosed  woods.  Lee  Fisher  lived  part  of  the 
time  at  Dozlers,  and  at  other  times  with  his 
brother  Gramp.  Near  them  lived  Tom  Young, 
on  the  land  of  the  Rawson  Land  Company  of 
which  he  was  foreman.  Joe  Welch  lived 
with  Young.  About  a  half  mile  from  Dozler 
lived  H.  R.  Hudglns,  who  appears  to  have 
been  a  tenant  At  the  time  of  the  trial  be 
was  working  for  Young. 

Hogs  belonging  to  Young,  Dozler,  and  vari- 
ous other  people  in  the  vicinity  ran  In  the 
woods,  on  the  open  range.  On  February  7, 
1913,  Young,  Welch,  and  one  Johnson  were 
on  a  wagon  loaded  with  wood  going  along  a 
byroad  through  the  woods  near  Dozler's 
house.  They  saw  coming  towards  them  all 
four  of  the  defendants.  They  plainly  saw 
that  Gramp  Fisher  was  carrying  a  hog  on  his 
shoulder,  which  had  been  "dressed  or  skin- 
ned." Young  and  Welch  testified  that  de- 
fendants came  on  towards  the  wagon  a  dis- 
tance of  about  75  or  100  yards  from  where 
they  were  first  seen,  anjd  to  a  point  in  about 
80  yards  of  the  wagon,  and  that  as  soon  as 
Gramp  Fisher  saw  the  people  on  the  wagon 
he  threw  the  hog  down.  As  to  what  then 
occurred.  Young,  for  the  state,  testified: 

"A.  WeU.  they  stood  there  about  a  minute, 
something  like  that,  and  then  Dozler,  he  cam; 
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on  down  meeting  ns,  and  Gramp  set  down  be- 
hind a  bunch  of  weecis  that  was  dried  up  there, 
and  Lee  Fisher,  he  had  a  gun,  and  he  walked 
out  and  be^un  to  look  up  a  tree,  like  he  had 
treed  a  squirrel  and  L.  Henson  rnn  around  the 
tree  like  he  was  running  the  squirrel  around — 
Q.  Who  run  around  the  tree?  A.  L.  Henson. 
Q.  Who  had  the  gun?  A.  Lee  Fisher.  Q. 
What  did  they  say  to  you,  if  anything,  any  of 
those  defendants  at  that  time?  A.  There  wasn't 
any  of  them  come  close  enough  to  speak  except 
Dozier.  He  come  down  and  says,  'You  going 
to  town?'  I  says,  'Yes,  sir;'  he  says,  'AH 
right,  take  a  drink  for  me ;'  I  says,  'All  right, 
If  they  ain't  got  it  all  drank  up.'  Q.  What 
did  Fisher  do  immediately  after  he  threw  the 
hog  off  of  his  shoulder?  A.  He  stepped  behind 
a  bunch  of  dried-up  weeds  and  sage  grass;  it 
seemed  like  he  was  trying  to  hide,  he  set  down — " 

Young  and  Welch  both  testified  that  be- 
fore they  got  out  of  sight  they  saw  Gramp 
Fisher  take  the  hog  on  his  shoulder  and  go 
with  his  companions  towards  Dozler's  house. 
In  about  30  minutes  Young  and  those  with 
hlui  reached  the  home  of  Hudglns,  and 
Young  said  to  Hudglns: 

"I  seen  these  fellows  come  around  your  field 
with  a  dressed  hog,  and  it  might  be  a  good  idea 
to  go  and  see  about  it." 

Hudglns  went  to  a  point  In  the  woods 
about  a  half  mile  from  his  house  and  a  quar- 
ter from  Dozler's  house.  He  testified  that 
about  30  minutes  after  he  started  to  look  for 
the  hog  he  found  "the  entrails  of  a  hog, 
fresh  blood  where  It  dripped  on  the  ground, 
and  the  hog's  hide  laying  possibly  15  steps 
away  from  the  entrails,  rolled  up  and  drop- 
ped In  behind  a  rotten  log  under  some  brush." 
He  also  testified  that  be  found  the  mother 
of  the  dead  hog  about  50  yards  away  from 
the  spot  where  the  hog  was  killed.  On  the 
following  day  about  noon  the  sheriff  and  con- 
stable went  to  the  house  of  Cole  Dozier  and 
found  some  fresh  skinned  hog  meat  In  a 
box  under  the  kitchen  tabla  They  did  not 
search  any  other  house. 

Hudglns  testified  that  the  hide  which  he 
found  was  still  warm  and  had  no  head,  cars, 
or  feet  on  it ;  that  it  was  the  hide  off  of  his 
hog;  that  he  knew  it  from  the  fact  that  it 
was  red  with  black  spots  corre^ondlng  with 
those  on  his  hog;  that  his  hog  was  one  of 
four,  two  of  which  were  up  In  a  pen,  the 
otlier  two  running  out,  coming  back  at  night 
to  be  fed;  that  be  lost  two  hogs,  but  found 
the  hide  of  only  one;  that  the  hog  whose  hide 
was  found  was  one  which  his  children  rode, 
and  that  he  took  special  notice  of  it;  that  it 
was  marked  with  a  crop  and  two  splits  in  the 
right  ear,  and  weighed  about  140  pounds 
gross.  Hudglns  testified  that  Dozier  had  a 
black  sow,  and  had  borrowed  his  black  and 
white  boar  about  two  years  before  the  al- 
leged offense;  that  Dozler's  hogs  ran  on  the 
same  range  with  bis. own;  that  he  did  not 
know  whether  Dozier  had  red  hogs;  that 
Dozier  offered  witness  $50  if  he  would  not 
prosecute  the  case.  Dozier,  on  the  stand,  de- 
nied that  he  made  such  offer,  ao  witness  ex- 
cept Hudgins  identified  the  hide  found  as 
aforeeaid  as  the  hide  off  of  a  hog  owned  by 
Hudglns.    Alfred  Combs,  all  of  the  defend- 


ants, and  Dozler's  wife  testified  that  Dozier 
owned  red  and  black  spotted  hogs  running 
on  the  range,  and  all  the  defendants  testlfled 
that  they  only  killed  one  hog,  and  that  it  be- 
longed to  Dozier.  Some  time  after  the  al- 
leged offense  Gramp  Fisher's  wife,  who  is  a 
sister  of  Tom  Young's  wlfo,  left  her  husband 
and  went  to  live  at  Young's  and  brought  suit 
for  a  divorce.  She  was  a  witness  for  tlie 
Eitate,  testifying  that  defendants  brought 
two  hogs  to  Dozier's  house  that  day ;  Dozier 
bringing  one,  and  Gramp  Fisher  the  other. 
That  Gramp  and  Lee  Fisher  took  one  of  them 
to  Gramp's  house;  that  both  the  hogs  were 
marked  in  both  ears,  and  that  Cole  Dozier 
burned  In  the  stove  the  head  and  ears  of  the 
hog  he  brought. 

Mrs.  Dozier  testified  that  her  daughter, 
Mrs.  Henson,  took  the  head  of  that  hog  home 
with  her  and  cooked  it 

Defendant  Dozier  testified  that  it  was  not 
uncommon  to  skin  hogs;  that  Albert  Little 
killed  a  lot  that  way  a  year  before.  A  wit- 
ness for  the  state  testified  that  hogs  were 
never  skinned. 

Walter  Newberry,  who  lived  at  Young's 
house,  testified  that  he  heard  Lee  Fisher 
say,  "We  killed  two  of  Ross  Hudglns'  hogs." 

Mrs.  Young  testlfled  that  Lee  Fisher  said: 
"We  killed  two  hogs  too  many  and  got  pinch- 
ed." Lee  Fisher,  while  on  the  stand,  denied 
both  those  alleged  statements. 

Four  witnesses  on  the  part  o£  the  state 
were  asked  as  to  Dozler's  reputation  as  to  be- 
ing a  law-abiding  citizen.  Two  of  them  stat- 
ed that  It  was  bad,  but  none  of  them  stated 
whether  that  reputation  pertained  to  the 
question  of  his  honesty. 

The  court  correctly  instructed  the  Jury  as 
to  what  constitutes  larceny,  and  also  in- 
structed them  that  if  they  found  that  the  hog 
was  Cole  Dozier's  they  should  acquit  the  de- 
fendants. There  was  no  Instruction  telling 
the  Jury  that  they  should  acquit  the  defend- 
ants if  they  killed  the  hog  under  the  bona 
fide  claim  and  t>elief  that  it  was  Cole  Do- 
zler's hog. 

The  hide  of  the  hog  which  was  killed  was 
exhibited  to  the  Jury.  While  the  state's  coun- 
sel was  making  his  argument  to  the  Jury 
the  following  occurred: 

"Judge  Gossom:  He  told  Ross  Hudgins,   'I'll 

?"ve  you  $50  if  you  won't  prosecute  us;  Tom 
oung  has  Ued  on  us ;  we  did  not  have  no  hog ;' 
and  not  one  of  the  defendants  denied  this  state- 
ment on  the  stand. 

"Mr.  Collins :  We  object  to  that  statement 
because  the  defendant  Dozier  said  he  did  not 
have  such  a  conversation  with  the  state's  wit- 
ness Hudgins,  and  such  argument  is  misquoting 
the  testimony  and  taking  an  undue  advantage 
of  the  defendants  and  ask  that  the  prosecuting 
attorney  be  rebuked. 

"By  the  Court :  Well,  the  Jury  will  pass  on 
that,  whether  he  did  or  did  not. 

"Mr.  Collins :  Exception. 

"Judge  Gossom  :  I  don't  like  to  be  interrupted 
in  this  way. 

"Mr.  Collins :  Now,  your  honor,  we  object  to 
that  statement,  as  we  have  the  right  to  make 
our  objections. 

"By  the  Court :  Well,  the  Jury  saw  the  hide, 
and  I'll  let  them  pass  on  that  proposition." 
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Ward  &  Collins,  of  CaruthersviUe,  for  ap- 
pellants. John  T.  Barker,  Atty.  Oen.,  and  Lee 
B.  Ewlng,  Asst  Atty.  Oen.,  for  the  State. 

BOI,  C.  (after  stating  the  facts  as  above). 
[1]  Complaint  is  made  of  the  Improper  state- 
ment of  counsel  for  the  state  In  his  argument 
to  the  Jury,  and  of  the  language  of  the  court 
in  reference  thereto.  In  considering  such 
qnestlona  this  court  has  generally  taken  into 
consideration  the  whole  case  as  made  by  the 
evidence  in  order  to  determine  whether  such 
improper  remarks  have  probably  had  any  ef- 
fect on  the  verdict.  A  review  of  the  evi- 
dence herein  will  show  that  both  sides  of  the 
case  deserve  consideration.  Both  Hudglns 
and  Dozier  had  hogs  running  in  those  woods. 
Hudglns  alone  identified  the  hide  as  being 
that  of  his  hog.  All  four  of  the  defendants 
testified  that  the  hog  belonged  to  Dozler.  It 
may  perhaps  be  said  that  It  Is  to  be  expected 
that  they  would  so  testify  In  their  own  inter- 
est Defendants  testified  that  they  shot  the 
hog.  The  facts  corroborate  them  to  some  ex- 
tent as  to  that,  and  there  Is  nothing  to  show 
the  contrary.  Shooting  is  not  a  silent  nor  a 
secret  way  of  killing  a  hog.  All  four  of  the 
defendants,  one  of  them  carrying  the  hog, 
walked  about  75  or  100  yards  towards  a  wag- 
on approaching  them  and  in  sight  of  them  on 
which  three  men  were  riding.  The  evidence 
of  two  of  those  men  would  appear  to  indicate 
that  the  hog  was  then  thrown  down,  and  that 
an  attempt  was  made  to  divert  attention  from 
it.  But,  according  to  the  testimony  of  those 
men  on  the  wagon,  they  saw  one  of  the  de- 
fendants pick  up  the  hog  again,  and  saw  all 
the  defendants  go  towards  Dozier's  house. 
The  fact  that  those  defendants  walked  so 
far  and  to  within  80  yards  of  the  wagon 
without  seeing  it,  if  such  was  the  case,  and 
the  fact  that  the  hog  was  again  taken  up  be- 
fore the  travelers  were  out  of  sight  indicate 
that  there  was  no  desire  to  avoid  observation. 
After  the  wagon  passed  the  defendants  must 
have  known  that  they  had  been  seen  with 
the  hog,  yet  they  made  no  attempt  to  bide 
the  meat.  It  was  found  next  day  in  a  box 
under  the  kitchen  table.  That  was  not  a 
pSace  of  concealment.  They  did  not  rush 
back  to  the  scene  of  the  killing  to  make  way 
with  the  entrails  and  the  hide.  If  It  be  said 
that  the  bide  was  found  behind  a  log  and 
under  some  brash,  it  must  be  remembered 
that  Hudglns  found  it  within  30  minutes  aft- 
er starting  on  the  search,  and  he  had  half  a 
mile  to  go  to  get  to  the  place  where  it  was 
fonnd.  There  Is  no  claim  by  the  state  that 
the  entrails  were  hidden. 

Mrs.  Gramp  Fisher  testified  that  the  hog's 
bead  and  ears  were  burned  in  the  stove  at 
Dozier'a.  Bnt,  according  to  her  evidence, 
tbere  were  two  bogs  Instead  of  one  and  both 


of  those  hogs  were  marked  in  both  ears, 
while  Hudglns'  hog,  according  tx>  bis  testi- 
mony, was  only  marked  in  one  ear.  The  wit- 
nesses who  were  on  the  wagon  testified  to 
only  one  hog,  and  stated  that  Dozier  went 
towards  his  house  carrying  several  sticks  of 
wood.  Mrs.  Gramp  Fisher  testified  that  be 
brought  a  hog  to  the  house  and  that  her 
husband  brought  another.  There  is  nothing 
to  indicate  that  defendants  made  two  differ- 
ent trips  to  the  woods  that  day.  Whether 
the  fact  that  the  hog  was  sldnned  is,  of  it- 
self, an  indication  that  there  was  an  offense 
committed,  we  will  not  undertake  to  say. 
We  will,  for  the  present,  suppose  that  It  does 
indicate  a  criminal  purpose. 

The  prosecuting  attorney  told  the  Jury  in 
his  argument  that  not  one  of  the  defendants 
had  denied  Hudglns'  statement  on  the  stand 
that  Dozier  had  offered  him  $50  not  to  pros- 
ecute the  case.  When  defendants'  counsel 
asked  the  court  to  rebuke  the  state's  counsel, 
stating  that  Dozier  had  denied  such  conversa- 
tion, the  court  said,  "Well,  the  jury  will  pass 
on  that  whether  he  did  or  did  not,"  and  fol- 
lowed it  up  by  saying,  "Well,  the  Jury  saw 
the  hide,  and  111  let  them  pass  on  that  prop- 
osition." 

We  are  satisfied  that  the  erroneous  state- 
ment made  to  the  Jury  by  the  prosecuting 
attorney  was  so  made  by  oversight.  The 
language  of  the  court,  "Well,  the  Jury  saw 
the  hide  and  I'll  let  them  pass  on  tiiat  prop- 
osition" was  certainly  made  without  consid- 
ering its  probable  effect  on  the  Jury.  It  was 
capable  of  being  Interpreted  by  the  Jury  as 
meaning  "a  skinned  hog  is  a  stolen  hog,  and 
all  other  matters  are  of  little  consequence." 
Considering  all  the  evidence  in  the  case,  we 
cannot  avoid  the  conclusion  that  the  Jury 
were  probably  influenced  in  reaching  t^etr 
verdict  by  the  language  of  the  prosecuting 
attorney  and  of  the  court  as  above  set  out, 
and  were  thereby  prejudiced  against  the  de- 
fendants. 

[2]  As  the  case  must  be  retried,  we  suggest 
that  there  should  be  an  instruction  that  al- 
though the  Jury  may  find  that  the  hog  be- 
longed to  Hudglns,  yet  it  the  defendants  kill- 
ed it  under  the  bona  fide  claim  and  belief 
that  it  was  Dozler's  hog,  then  the  defendants 
should  be  acquitted. 

There  are  many  other  iwlnts  discussed  In 
the  briefs,  but  as  they  are  such  as  are  not 
likely  to  arise  on  a  new  trial,  we  will  not 
discuss  them. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

WILLIAMS,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court    All  ccmcur. 
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STATE  v.  HARRIS.     (No.  18673.) 

(Supreme  Conrt  of  Missouri,  Division  No.  2. 
May  25,  1915.) 

1.  Cbiminai,  Law  (S=»474— Expert  Etidkkce 
— Insanitt. 

Since  an  expert  witness  may  give  his  opin- 
ion upon  a  hypothetical  question  as  to  the  san- 
ity of  accused,  and  may  also  give  his  opinion 
based  upon  a  personal  examination  of  accused, 
he  may  give  an  opinion  having  for  a  basis  a  hy- 
pothetical case,  together  with  what  he  learns 
from  such  examination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1061 ;  Dec.  Dig.  <g=>474.] 

2.  HoJcioiDE  <@=»152— Degrees  of  Homicide- 
Presumptions. 

Where  accused  in  a  murder  trial  sought  de- 
ceased and,  having  previously  assaulted  her 
companion,  apparently  tiirough  jealousy,  quar- 
reled with  her,  and  under  pretext  of  conversa- 
tion enticed  her  a  short  distance  away  from  her 
companions  and  in  broad  daylight,  almost  in 
full  view  of  three  persons,  cut  her  throat  with 
a  razor,^  the  presumption  does  not  arise  that 
the  homicide  was  murder  in  the  second  degree 
only. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  279-283;    Dec.  Dig.  ®=9l52.] 

3.  Criminal  Law  iS=3829  —  Instructions  — 
Insanity. 

In  a  prosecution  for  murder,  where  the 
court  had  fully  instructed  upon  the  nature  and 
extent  of  insanity  which  would  excuse  accused, 
it  was  not  error  to  refuse  an  instruction,  based 
npon  the  peculiar  kind  of  insanity  from  which 
it  was  alleged  that  accused  suffered  at  the 
time  of  the  killing. 

[EH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;   Dec.  Dig.  <S=>829.] 

4.  Criminal    Law    <S=>1159— Review— Ques- 
tions OF  Fact— iNflANiTT. 

Where  there  is  substantial  evidence  to 
support  it,  a  verdict  of  the  jury  in  a  homicide 
trial  as  to  the  sanity  of  accused  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  3074-3083;  Dec.  Dig.  «=» 
1159.] 

Appeal  from  Criminal  Court,  Buchanan 
County ;  Thomas  F.  Ryan,  Judge. 

Thomas  F.  Harris  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 

Defendant,  charged  by  Information  In  the 
criminal  court  of  Buchanan  county  with  mur- 
der in  the  first  degree,  for  that,  as  it  was  al- 
leged, he  had  kUled  one  Madeline  Rowboth- 
am,  was  convicted,  and  his  punishment  fixed 
at  Ufe  imprisonment  in  the  penitentiary. 
From  this  conviction,  after  the  usual  motion 
for  a  new  trial,  he  has  appealed. 

The  immediate  facts  of  the  homicide  are 
as  follows:  Deceased  was  a  young  girl  some 
20  years  of  age.  In  January  or  February, 
1912,  she  met  the  defendant,  who  was  employ- 
ed as  a  conductor  by  the  Street  Railway 
Company  in  St  Joseph,  and  from  that  time 
till  her  death  she  and  defendant  had  been 
much  in  each  other's  company.  On  the  day 
of  the  homicide,  Sunday,  July  13,  1913,  sever- 
al young  people  of  about  deceased's  age  ar- 
ranged to  go  to  Krug  Park,  a  public  park 
near  St  Joseph,  to  spend  the  afternoon.    The 


party  consisted  of  deceased  and  Robert  Mel- 
by,  who  were  together,  a  young  girl  named 
Ha  Wyatt,  and  one  Cecil  Logan.  They  went 
to  the  park  about  4  o'clock.  During  the 
day  the  defendant  had  talked  several  times 
with  Mra  Rowbotbam,  the  mother  of  de- 
ceased, over  the  telephone,  inquiring  for  the 
latter.  He  called  the  last  time  between  5 
and  5:30  p.  m.,  at  which  time  Mrs.  Rowbotb- 
am says  the  following  conversation  took 
place: 

"He  asked  if  Madeline  was  there,  and  I  told 
him  no.  Then  he  said,  'Does  Madeline  care 
anything  for  me?'  and  I  said:  'Mr.  Harris,  I 
can't  tell  you  that  I  can't  answer  that  ques- 
tion.' Then  he  asked  me  where  she  had  gone, 
and  I  told  him  she  had  gone  out  with  some 
friends,  and  he  said,  'She  has  gone  to  Krug 
Park.'  And  I  said :  'No ;  she  hasn't'  And  be 
said:  'Yes,  she  has  gone  to  Krug  Park.'  And 
I  said,  'Well,  if  you  know,'  and  then  he  said  he 
would  likely  call  her  up  at  8  o'clock,  'but  I 
don't  think  she  will  be  there.'  " 

As  the  party  of  which  deceased  was  a 
member,  were  leaving  the  park  about  6 
o'clock,  by  way  of  the  east  entrance  (where 
there  are  two  stone  columns  standing  on  ei- 
tlier  side  of  the  driveway  and  walk),  they 
were  stopped  by  the  defendant  who  grabbed 
for  deceased,  saying  that  slie  had  an  engage- 
ment with  him.  She  denied  this,  and  plead- 
ed with  him  to  go  away.  Thereupon  young 
Melby,  who  had  never  seen  defendant  before, 
undertook  to  remonstrate  with  Mm,  and  de- 
fendant struck  him  on  the  brim  of  his  hat 
throwing  his  kodak  out  of  his  hand  and 
nearly  knocking  him  down.  Defendant  and 
Melby  then  went  aside,  and  defendant  talked 
to  Melby  "in  a  very  nice  way,"  and  asked  to 
speak  to  deceased.  The  latter  in  the  mean- 
time bad  Joined  CecU  Logan  and  Ila  Wyatt 
a  few  feet  away,  and  was  talking  to  tbem 
very  excitedly  and  wringing  her  hands,  say- 
ing: 

"I  have  told  him  to  leave  me  alone.  I  have 
told  him  not  to  come  out  to  the  house  and  he 
comes  out  when  I  don't  know  he  is  coming.  He 
said  I  could  not  leave  this  park  alive  to-night 
What  will  I  do?" 

Melby,  at  defendant's  request,  went  to  de- 
ceased and  induced  her  to  come  to  the  place 
near  the  columns  where  defendant  was  stand- 
ing, Melby  going  back  and  joining  the  oth- 
ers. Defendant  and  deceased,  standing  some 
25  feet  away  and  partly  behind  one  of  the 
stone  gateposts,  or  columns,  talked  together 
some  8  or  10  minutes.  The  next  thing  the 
witnesses  saw  was  deceased  coming  towards 
tliem  with  her  throat  cut  and  with  her  hand 
at  her  neck.  All  the  witnesses  saw  or  heard 
was  the  spurting  of  the  blood.  Deceased  ran 
toward  Melby  and  the  others,  who  gave 
back  as  she  approached.  She  had  proceed- 
ed some  thirty  feet  when  she  lell  to  the 
grotmd  and  expired  almost  instantly.  Her 
bead  bad  almost  been  cut  off,  and  her  light 
dress  was  red  with  blood  from  top  to  bot- 
tom. Defendant  was  seen  standing  on  the 
curbstone  by  the  driveway  wet  with  blood, 
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apparently  nnconcemcd.  After  cutting  de- 
ceased defendant  then  tried  to  cut  his  own 
throat  with  the  razor,  and  when  this  was 
taken  away  from  him,  be  took  out  his  pocket- 
knUe  and  tried  to  cut  his  throat  with  that 
He  gave  one  of  the  bystanders  the  telephone 
nomber  of  the  girl's  mother  and  asked  him 
to  tell  her  mother  what  had  happened.  Aft- 
er trying  to  cut  his  throat  with  his  knife  he 
tiled  unsuccessfully  to  tear  the  veins  and 
cords  tn  his  neck  with  his  fingers. 

Defendant  was  treated  for  his  wounds  in  a 
hospital,  and  while  convalescing  and  while 
under  guard  be  said,  to  quote  the  testimony 
of  one  GraybUl,  who  had  htm  In  charge  as 
his  guard,  and  who  was  a  witness  In  the 
case,  that  he  (defendant)  had  killed  the  girl 
and  was  glad  of  It;  that  be  had  arranged 
to  kUl  her  a  Sunday  or  two  before  when  they 
went  to  a  lake  and  went  out  In  a  boat,  but 
that  she  "begged  him  out  of  It,"  and  that  he 
killed  her  to  keep  any  other  son  of  a  bitch 
from  getting  her. 

Touching  the  circumstances  occurring  at 
the  immediate  moment  of  the  killing,  defend- 
ant on  his  part  offered  no  countervailing 
groot  His  defense  was  that  of  Insanity,  and 
upon  this  issue  of  his  alleged  want  of  mental 
responsibility  much  evidence,  both  lay  and 
expert,  was  offered  In  his  behalf.  Contra- 
dicting this,  considerable  evidence  in  rebut- 
tal was  (^ered  by  the  state  of  both  expert 
and  lay  witnesses,  tending  to  prove  that  de- 
fendant was  not  Insane.  Since,  as  we  shall 
reiterate  when  we  come  to  express  an  opin- 
ion herein,  there  was  substantial  testimony 
of  sanity  and  of  legal  responsibility  for  this 
most  heinous  crime,  it  is  well  settled  that  the 
question  was  one  peculiarly  for  the  Jury  and 
not  one  for  us,  there  being  upon  both  sides 
much  credible  evidence  favoring  either  view. 
It  would  subserve  no  useful  purpose ;  would 
add  naught  to  Jurisprudence,  and  but  serve 
to  take  up  space  if  we  were  to  set  out  even 
the  substance  <yt  the  voluminous  testimony 
upon  opposing  sides  which  was  offered  upon 
this  point ;   therefore  we  refrain. 

Touching  the  relation  subsisting  between 
defendant  and  deceased,  It  was  shown  that 
defendant,  who  was  «tbout  29  years  of  age 
and  who  was  at  the  time  of  the  homicide,  and 
who  had  been  for  some  10  years,  a  resident 
of  St  Joseph,  had  been  for  a  long  time  en- 
gaged to  be  married  to  deceased;  that  be 
had  been  calling  upon  her  and  in  her  compa- 
ny frequently  for  some  18  months  before  be 
killed  her.  Letters  of  an  atTectionate  nature 
from  deceased  to  defendant,  dated  only  some 
two  weeks  prior  to  the  homicide,  were  of- 
fered, thus  corroborating  strongly  the  fact 
of  a  prior  subsisting  engagement  between  de- 
fendant and  deceased.  The  state  showed, 
however,  that  only  some  three  or  four  days 
before  the  occurrence  of  the  homicide  defend- 
ant had  brought  to  a  Jeweler  a  diamond 
ring  (Inferably  an  engagement  ring)  and  ask- 
ed the  Jeweler  to  put  the  diamond  into  a 


shirt  stud,  stating  that  It  had  brought  him 
bad  luck. 

Such  other  facts  as  may  serve  to  illustrate 
and  make  clear  the  points  which  we  have 
found  it  necessary  to  discuss  in  the  subjoin- 
ed opinion  will  be  adverted  to  therein. 

W.  B.  Norrls,  of  St.  Joseph,  M.  G.  Moran, 
and  Phil.  A.  Slattery,  both  of  St  Joseph,  for 
appellant  John  T.  Barker,  Atty.  Gen.  (James 
P.  Kem,  of  Kansas  City,  of  counsel),  for  the 
State. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  Defendant  bases  his  strenuously 
urged  right  to  a  reversal  of  this  case  upon 
three  alleged  grounds,  to  wit:  (a)  Error  in 
permitting  Dr.  Woodson  and  Dr.  Dunsmore 
to  testify  for  the  state  that  from  the  hy- 
pothetical question  asked  them  and  from 
their  own  examination  of  him,  defendant 
was,  in  the  opinion  of  these  witnesses,  sane ; 
(b)  that  It  was  error  to  refuse  to  instruct  on 
murder  In  the  second  degree,  on  the  theory 
that  in  the  absence  of  proof  as  to  the  manner 
In  which  a  homicide  is  perpetrated,  the  pre- 
sumption arises  as  a  matter  of  law  that  such 
killing  is  murder  In  the  second  degree  only; 
and  (c)  that  the  court  erred  in  refusing  to  give 
Instruction  A  requested  by  defendant  We 
will  look  to  these  Insistences  In  their  order. 

[1]  I.  The  facts  as  to  the  testimony  of  both 
Dr.  Woodson  and  Dr.  Dunsmore  are  similar, 
and  the  Identical  objection  was  made  to  the 
testimony  of  each  of  them.  This  objection 
was  st>edflcally  that  "a  hypothetical  question 
cannot  be  combined  with  a  physical  examina- 
tion;" that  the  two  "must  be  kept  separate" 
— meaning,  we  take  it,  that  if  a  hypothetical 
question  be  asked  of  an  expert  medical  wit- 
ness who  has  happened  to  examine  the  per- 
son about  whom  he  is  purposing  to  testify, 
such  witness  may  not  be  allowed  to  give  an 
opinion  of  the  Insanity  in  issue,  which  is 
based  both  upon  the  hypothetical  question 
and  upon  the  actual  examination  so  made  by 
such  expert.  We  are  cited  by  counsel  to  the 
case  of  State  v.  Welsor,  117  Mo.  loc.  dt  581, 
21  S.  W.  445,  as  sustaining  this  contention. 
We  do  not  think  the  above  case  sustains  the 
broad  position  taken  by  counsel.  While  it 
is  rather  loosely  stated  in  the  last  case  supra 
that  the  action  of  the  trial  court  In  sustain- 
ing an  objection  to  a  question  which  contain- 
ed this  vice  was  proper,  yet  the  reason  given 
for  this  ruling  does  not  sustain.  In  any  de- 
gree, the  position  taken  by  defendant  in  the 
Instant  case;  for  the  learned  Judge  in  his 
opinion  therein  proceeded  to  say: 

"The  ruling  of  the  court  was  manifestly  cor- 
rect, for  the  reason  that,  when  the  witness  was 
testifying  as  an  expert  on  the  hypothetical  case 
put  to  him,  he  was  required  to  give  his  opinion 
as  to  the  condition  of  defendant's  mind  at  the 
time  he  committed  the  homicide,  based  mainly 
on  facts  proven  to  have  occurred,  when,  while 
In  giving  his  opinion  as  to  the  condition  of  de- 
fendant's mind  at  the  time  he  made  the  person- 
al examination,  he  was  doing  so,  based  on  what 
occurred  afterwards,  and  was  really  no  evidence 
—if  so,  very  little— as  to  the  condition  of  de- 
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fendant's  mind  at  the  time  of  the  homicide. 
Mr.  Rogers,  in  his  work  on  Expert  Testimony, 
page  75,  quotes  with  approval  from  State  v. 
Felter,  25  Iowa,  75,  as  follows:  'But  if  a  phy- 
sician Tisits  a  person,  and  from  actual  examina- 
tion or  observatiooi  becomes  acquainted  with  bis 
mental  condition,  he  may  give  an  opinion  respect- 
ing such  mental  condition  at  tliat  time ;  that 
ie,  he  may,  under  such  circumstances,  state  to 
the  jury  his  opinion  as  to  the  sanity  or  insanity 
of  the  person  at  the  time  when  he  uus  observed 
or  examined  him.' " 

It  is  fairly  well  settled,  by  holdings  which 
are  practically  universal  and  unanimous,  that 
a  physician  who  Is  an  expert  on  insanity  may 
give  his  opinion  upon  a  hypothetical  question 
as  to  the  sanity  vel  non  of  the  person  under 
Inqnlry.  Rogers  on  Esp.  Tes.  §  6,  and  casea 
cited.  It  is  likewise  well  settled  that  such 
medical  expert  may  give  his  opinion  as  to  the 
sanity  of  a  person  under  examination  from 
his  own  personal  knowledge,  or  from  knowl- 
edge derived  from  or  based  upon  a  personal 
examination  of  the  subject.  Rogers  on  Exp. 
Tes.  §  31;  3  Chamberlayne,  Law  of  Ev.  2009 ; 
Lawson  on  Exp.  and  Op.  Ev.  162.  Some  con- 
trariety of  views  subsist,  It  Is  true,  as  to 
whether  a  medical  expert  witness  may,  even 
after  a  personal  test  and  examination  of  the 
subject  of  Inquiry,  give  his  opinion  of  the 
sanity  of  the  subject  without  stating  before- 
hand to  the  Jury  the  facts,  incidents,  nature, 
and  extent  of  his  examination.  Cf.  Rogers 
on  Exp.  Tes.  .'{6;  Lawson  on  Exp.  Tes.  162; 
People  V.  Toungs,  151  N.  T.  210,  45  N.  E.  460 ; 
Chamberlayne  on  Mod.  Law  of  Ev.  2013; 
State  T.  SlmonL'!,  39  Or.  Ill,  65  Pac.  595. 
But  we  are  not  called  on  to  decide  this  last 
matter  here,  and  so  we  lay  It  aside  till  we 
shall  meet  It  face  to  face  In  some  other  case. 
The  facts  here  are  that,  before  the  two  phy- 
sicians whose  testimony  Is  now  under  inquiry 
had  been  asked  the  hypothetical  question 
to  which  objection  Is  made,  they  had  each 
been  asked  and  had  each  answered,  without 
any  objection  having  been  interposed  either 
to  such  questions  or  answers,  that  In  their 
opinions,  based  upon  their  personal  examina- 
tions of  him,  the  defendant  was  sane.  As  a 
basis  for  this  answer,  the  physicians  had  not 
stated  the  facts,  extent,  n.iture,  and  incidents 
of  such  personal  examinations  of  defendant 
before  giving  their  opinions  as  to  his  sanity; 
but,  as  stated,  since  no  objection  was  made  to 
this,  we  need  not,  and  do  not,  rule  upon  that 
phase  of  It.  We  apprehend  that  learned 
counsel  have  been  misled  by  the  diverse  views 
entertained  in  the  various  Jurisdictions  as 
to  the  necessity  of  an  expert  witness  detail- 
ing to  the  Jury  the  facts  upon  which  his 
opinion,  following  n.  personal  examination,  is 
based. 

Be  that  as  may  be,  however,  this  very  ques- 
tion was  ruled  against  the  contentions  of  de- 
fendant in  the  case  of  State  v.  Wright,  134 
Mo.  loa  dt  418,  35  S.  W.  1149,  where  It  was 
said: 

"Very  properly,  Dr.  Calloway  was  permitted 
to  give  his  opinion  respecting  the  sanity  or  in- 
sanity of  defendant,  having  for  a  batis  the  hypo- 
thetical case,  together  with  what  he  had  learned 


from  hit  examination  of  defendant."     (Italics 
ours.) 

Both  in  logic  and  on  principle  we  are  en- 
tirely satisfied  with  the  ruling  in  the  case  of 
I  State  V.  Wright,  supra,  on  this  point,  and 
I  hence  rule  it,  as  now  urged,  against  the  de- 
;  fendant 

[2]  II.  Did,  as  learned  counsel  urge,  the 
presumption  arise  in  this  case  ui>on  the  facts 
that  the  killing  was  murder  In  the  second 
degree?  We  think  not  For,  conceding  that 
the  law  Is  (to  express  it  broadly)  that  an  un- 
explained intentional  homicide,  accomplished 
with  a  deadly  weapon,  no  other  facts  appear- 
ing, is  presumed  to  be  murder  in  the  second 
degree  only,  Is  there  here  such  absence  of 
facts  as  to  the  circumstances  of  the  homicide 
as  to  put  in  motion  this  presumption?  Here 
defendant,  beforehand  angry  and  threatening, 
goes  seeking  deceased,  and,  finding  her  and 
having  Just  previously  assaulted  her  com- 
panion, being  apparently  consumed  by  Jeal- 
ousy, is  quarreling  with  her,  and  under  pre- 
text of  conversation  entices  her  away  a  di."*- 
tance  of  some  25  feet  only  from  her  compan- 
ions, and  then  in  broad  daylight,  partly  con- 
cealed only  by  a  stone  gatepost,  and  In  almost 
full  view  of  three  persons,  cuts  her  throat 
with  a  razor;  deceased  being  at  the  time  un- 
armed and  frightened  and  plainly  endeavor- 
ing to  pacify  and  quiet  him.  The  point  is 
wholly  frivolous,  since  the  proof,  clearly 
showing  the  manner  and  circumstances  of  the 
homicide,  is  practically  undisputed,  and  is 
briefly  as  set  forth.  Clearly  such  facts  take 
It  out  of  the  rule  set  out  In  State  v.  Tabor, 
95  Mo.  loc  dt  595,  8  S.  W.  748,  where  It  was 
said: 

"The  doctrine  in  the  case  jnst  cited  from 
Pennsylvania,  from  which  state  our  statute  re- 
specting murder  was  obtained,  that,  a  homicide 
being  proven  or  admitted  by  the  _pri.'<oner,  and 
no  countervailing  circumstances  being  evolved  by 
the  testimony  of  the  prosecution,  the  burden  is 
then  cast  upoD  the  prisoner  to  show,  to  the  rea- 
sonable satisfaction  of  the  jury,  snch  circum- 
stances of  excuse  or  palliation  as  will  take  away 
the  presumption,  drawn  by  the  law,  that  the 
killing  was  murder  in  the  second  degree,  and 
show  that  he  was  guilty  of  a  less  crime,  or  that 
the  homicide  was  committed  in  his  lawful  self- 
defense,  is  well  settled  in  this  state.  State  v. 
Hays,  23  Ma  287;  State  v.  Holme,  54  Mo. 
153;  State  v.  Underwood,  57  Mo.  40;  State  v. 
Grant,  76  Mo.  2^9 ;  State  v.  Anderson,  89  Mo. 
312,  1  S.  W.  135.  This  was  the  rule  as  to 
murder  at  common  law,  saying  nothing  of  any 
degree  of  that  crime.  3  GreenL  Evid.  {  144; 
Eex  V.  Greenacre,  8  C.  &  P.  35." 
The  point  Is  disallowed  to  defendant 
[3]  III.  The  court  had  already  fully  and 
correctly  Instructed  upon  the  question  of  the 
nature  and  extent  of  insanity  which  would 
serve  to  excuse  defendant.  This  fact  alone 
would  have  rendered  wholly  unnecessary  the 
giving  of  instruction  A,  which  was  requested 
by  defendant.  In  fact  defendant  does  not 
seriously  contend  to  the  contrary,  but  some- 
what ingenuously  observes  that: 

"It  is  true  the  court  gave  the  stereotyped 
form  of  instructions  on  insanity  that  have  been 
frequently  approved  by  this  court,  but  instruc- 
tion No.  A  refused,  embodied  the  peculiar  kind 
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of  inganlty  which  tt  wu  daimed  by  the  defend- 
ant he  was  snffering  with  at  the  time  of  the 
killing;  and  it  was  error  not  to  have  directed 
tlie  JQTy'a  attention  to  insanity  caused  by  jeal- 
ooay." 

Said  iDstroctl<«  A  Is  as  follows:    . 

"The  court  instructs  the  jury  that  while  jenl- 
ensy  is  not  an  excuse  for  taking  the  life  of  a 
person,  yet  if  such  jealousy  so  pervades  the 
mind  to  such  a'  degree  as  to  create  a  deranged 
nmdition  of  the  mental  and  moral  faculties  as 
to  render  a  person  incapable  of  distinguishing 
between  right  and  wrong,  and  unable  to  compre- 
hend the  nature  and  character  of  the  act,  and 
the  understanding  becomes  so  unsettled  and  be- 
wildered and  the  will  so  dethroned  that  the 
mind  of  such  person  at  the  time  of  committing 
soch  act  was  not  capable  of  forming  any  deliber- 
ation, then  you  are  instructed  a  person  acting  un- 
der such  mental  condition  is  not  responsible  in 
the  criminal  law  for  his  acts,  however  brutal  oi 
atrocious  such  action  may  have  been.  Xou  are 
therefore  instructed  that  if  you  believe  from  the 
evidence  that  the  defendant,  Thomas  Harris. 
committed  the  act  charged  against  him,  and  If 
TOO  farther  believe  that  at  the  time  he  did  so 
he  was  in  such  condition  of  mind  that  he  could 
not  distinguish  between  right  and  wrong,  and 
did  not  comprehend  the  nature  and  character  of 
nch  act,  then   you  should  acquit  him  on  the 

ftjund  of  insanity,  and  so  say  in  your  verdict, 
on  are  further  instructed  to  establish  such  in- 
sanity, positive  or  direct  testimony  is  not  re- 
quired by  law ;  circumstantial  evidence  which 
reasonably  satisfies  your  mind  that  the  defend- 
ant at  the  time  when  the  act  was  committed 
was  in  such  mental  condition,  is  sufficient." 

Since,  as  seems  to  us  and  as  Is  practically 
conceded  by  defendant,  the  court  nisi  had 
sua  sponte  already  correctly  Instructed  upon 
insanity,  If  the  instruction  requested  bad 
been  correct,  we  would  not  convict  Iiim  of  er- 
ror because  he  refused  to  give  it  The  court 
performed  his  whole  duty  when  he  fully  and 
correctly  Instructed  upon  all  of  the  law,  re- 
gardless of  the  fact  whether  such  correct  in- 
structions were  given  at  the  behest  of  the 
defendant  or  upon  the  court's  own  motion. 
State  V.  Stackhouse,  242  Mo.  loc.  cit.  449, 
146  S.  W.  1151;  State  v.  Driscoll,  235  Mo. 
377,  138  S.  W.  527;  State  v.  Qow,  235  Mo. 
307,  138  8.  W.  648.  We  may  content  our- 
sdves  with  this  well-settled  proposition, 
therefore,  and  need  not  pass  upon  the  ques- 
tirai  of  whether  the  instruction  set  out  is  or 
is  not.  a  comment  upon  one  phase  of  the  evi- 
dence, or  whether  it  be  wise  to  ingraft  upon 
the  law  another  novel  and  dangerous,  not  to 
say  suspicious,  form  of  excusing  insanity, 
bearing  divers  earmarks  of  similitude  to  the 
"brain  storm." 

[4]  We  have  gone  fully  over  all  of  the  al- 
leged errors  which  have  been  called  to  our 
attention  by  defendant's  learned  counsel,  and 
find  no  merit  in  them.  There  was  sufficient 
evldenoe  to  fully  sustain  the  finding  of  the 
Jnty,  if  they  credited  it,  as  the  result  shows 
they  did;  and,  while  it  may  l>e  that  they 
coQld  well  have  found  otherwise  than  they 
did,  they  yet  liad  the  witnesses  before  them 
face  to  face,  and  were  undoubtedly,  as  men 
of  the  vicinage,  abler  to  judge  of  the  credi- 
t)Uity  of  these  witnesses  and  of  the  facts  than 


we  are  now  upon  fbe  cold  record  ben.  Be 
this  as  it  may  be,  the  law  gives  to  them, 
when  there  is  substantial  evidence,  plenary 
power  to  pass  upon  the  facts  free  from  our 
interference.  State  v.  Concelia,  250  Mo.  411, 
157  S.  W.  778.  The  defendant  was  guilty  of 
a  most  fiendish  and  horrible  murder,  if  he  is 
mentally  responsible.  The  very  horror  of  it, 
the  very  lack  of  apparent  reason,  or  provoca- 
tion, or  sufficient  motive  for  it,  makes  the 
normal  mind  inevitably  doubt  the  sanity  of 
defendant;  but  the  jury  were  the  judges  of 
this,  and  we  have,  under  the  law,  no  right 
to  place  our  view  of  the  facts  against  theirs. 
Therefore,  finding  no  error  sufficient  to 
warrant  the  reversal  of  the  case.  It  follows 
that  It  must  be  affirmed.  L«t  this  be  done. 
All  concur. 


WARD  V.  LAMB,  Sheriff,  et  al.     (Na  18665.) 
(Supreme  Court  of  Missouri,   Division  No.  2. 

May  25,  1015.) 
CoNTEarPT  €=>64— Commitment. 

A  commitment  of  a  witness  for  contempt, 
merely  stating  he  refused  to  testify  and  to  an- 
swer a  certain  interri^atory,  without  netting 
out  the  question  or  his  response,  is  insufficient. 
[Ed.  Note. — ror  other  cases,  see  Contempt, 
Cent  Dig.  ${  202-209;   Dec.  Dig.  <Ss964.] 

Habeas  corpus  by  Benjamine  Ward  against 
J.  M.  Lamb,  Sheriff  of  Miller  County,  and  B. 
F.  Goodin,  Sheriff  of  Cole  County.  Petition- 
er discharged. 

This  is  a  proceeding  by  Iiabeas  corpus. 
On  December  9,  1914,  Benjamine  Ward,  in 
obedience  to  a  proper  subpcena  duly  served 
on  him,  appeared  as  a  witness  before  the 
grand  jury  of  Miller  county,  and,  being  duly 
sworn  as  such  witness,  was  asked  the  follow- 
ing question: 

"State  whether  or  not,  within  the  last  year, 
you  know  of  any  game  of  chance  being  played 
in  Miller  county  for  money,  and,  if  so,  state 
who  the  parties  were  that  were  engaged  there- 
in." 

To  that  question  Ward  stated  that  be 
would  have  to  refuse  to  answer,  for  the  rea- 
son that  his  answer  would  tend  to  criminate 
him  and  would  be  to  give  testimony  against 
himself.  Thereupon  he  was  taken  before  the 
circuit  court  of  that  county  then  in  session, 
and  said  question  was  read  to  the  court,  and 
said  Ward  stated  to  the  court  that  he  could 
not  answer  that  question  without  furnishing 
evidence  against  himself  which  might  tend  to 
convict  him  of  a  crime.  The  witness  was 
then  ordered  by  the  court  to  answer  the  ques- 
tion, and  he  was  taken  before  the  grand  jury, 
the  same  question  again  asked  him,  and  he 
returned  the  same  answer  as  before.  There- 
upon the  court  committed  him  as  for  con- 
tempt. There  being  no  jail  in  Miller  county, 
he  was  committed  to  the  jail  of  Cole  county. 

The  warrant  of  commitment  under  which 
the  petitioner  is  held  does  not  set  out  thn 
question  so  asked  him  nor  his  answer  there- 
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to.  It  merely  states  that  be  "did  then  and 
there  refuse  to  testify  before  said  grand  Jury, 
and  did  then  and  there  refuse  to  answer  a 
certain  Interrogatory  propounded  to  him  by 
said  grand  jury." 

Barney  Reed,  of  Dlman,  W.  O.  Irwin,  of 
JefCerson  City,  and  Sid.  C.  Roach,  of  Linn 
Creek,  for  petitioner.  Harry  L.  Donnelly,  of 
Toscnmbia,  for  respondents. 

ROT,  C.  (after  stating  the  facts  as  above). 
I.  Under  the  authority  of  In  re  Shnll,  221  Mo. 
«23, 121  S.  W.  10,  133  Am.  St  Rep.  496,  and 
E2z  parte  Creasy,  243  Mo.  loc.  cit.  703,  148  S. 
W.  914,  41  Tj.  R.  a.  (N.  S.)  478,  the  commit- 
ment is  insufficient,  as  it  fails  to  set  out  the 
question  asked  the  petitioner  or  his  response 
thereto. 

The  petitioner  is  discharged. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


STATE  V.  JONES.    (No.  18718.) 

(Supreme  Ourt  of  Missouri,  DlTision  No.  2. 

May  25,  1915.) 

1.  GAiaNO  «=»97— Pbosecution  —  Evidenox. 

In  a  prosecution  for  assiBting  in  running 
a  policy  game,  evidence  that  a  dreambook  was 
used  as  a  guide  to  players  as  to  what  numbers 
to  bet  on,  and  as  to  the  use  of  other  articles 
found  in  defendant's  possession,  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  {{  286,  288-290;   Dec.  Dig.  «S=»97.] 

2.  Witnesses   <S=>262— Trial   —   Recall  of 
Witness. 

In  a  criminal  prosecution,  a  witness  for  the 
state  may  be  recalled,  within  the  discretion  of 
the  trial  court,  where  the  state  has  not  finished 
its  evidence  in  chief. 

[Ed.  Note. — For  other  cases,  see  Wltnessee, 
Cent.  Dig.  §i  797,  899,  904,  1165;  Dec.  Dig. 
<S=262.] 

8.  Gaming  «=3l01  —  Cbiu inal  Responsibil- 
ity— SorFICIENCY   OF  EVIDENCE. 

In  a  prosecution  for  assisting  in  running 
a  policy  game,  evidence  held  sufficient  to  take 
the  case  to  the  jury. 

[Ed.    Note. — For    other    cases,    see    Gaming, 
Cent  Dig.  §  300;    Dec.  Dig.  <Si=»101.] 
4.  Cbiuinal  Law  ^=»1171— Appeal  and  Eb- 
BOB— Review— Habmless  Ebbob  —  Conduct 
OF  Counsel. 

The  act  of  the  prosecuting  attorney  in  read- 
ing to  the  jury  an  abandoned  count  of  the  in- 
formation charging  the  act  of  establiahing  a 
policy  game  was  harmless  error,  where  the 
count  upon  which  defendant  was  convicted 
charged  him  with  aiding  and  assisting  in  es- 
tablishing such  policy  game;  the  jury  having 
been  instructed  to  disregard  the  abandoned 
count 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  8126,  3127;  Dec  Dig.  i&=> 
1171.] 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 
Stephen   Jones   was  convicted   of  aiding 


and  assisting  In  establishing  a  policy  game 

as  a  business,  and  be  appeals.    Affirmed. 

Convicted  of  aiding  and  assisting  In  mak- 
ing and  establishing  a  policy  as  a  business 
and  avocation  (section  4770,  B.  8.  1909),  de- 
fendant was  adjudged  to  serve  a  jail  sen- 
tence of  six  months,  and  he  appeals.  No 
brief  for  appellant  Alleged  errors  upon 
which  defendant  seeks  a  reversal  are:  In- 
sufficiency of  evidence  to  support  the  con- 
viction; (2)  admission  of  Incompetent  evi- 
dence ;  and  (3)  the  act  of  the  prosecuting  at- 
torney In  reading  to  the  jury  an  abandoned 
count  of  the  information.  The  evidence  traid- 
ed  to  prove  that  on  April  3,  1913,  four  police- 
men saw  defendant  coming  out  of  an  alley  in 
St.  Louis  city  with  a  policy  book  on  his  per- 
son, and  on  April  9,  1913,  they  found  him  In 
a  room  on  the  second  floor  of  a  stable  in  said 
dty  writing  In  a  policy  book,  and  there  took 
him  into  custody.  When  arrested  defendant 
admitted  that  he  had  secured  the  room  where 
he  was  found  two  weeks  prior  to  his  arrest, 
and  was  paying  $2  per  month  rental  there- 
for. A  large  amount  of  gambling  parapher- 
nalia adapted  to  conducting  the  game  of  pol- 
icy was  found  in  the  room  where  defendant 
was  arrested,  among  which  were  numerous 
policy  tickets,  an  agate  or  manifolding  pen-' 
dl,  a  dreambook,  and  numerous  policy  books, 
some  of  which  bad  the  appearance  of  having 
been  recently  used.  Officer  Wells,  one  of  the 
policemen  who  made  the  arrest,  and  who  tes- 
Ufled  that  he  had  be^i  detailed  to  the  "gam- 
bling squad"  for  a  period  of  seven  years. 
Identified  the  paraphernalia  found  in  defend- 
ant's possession'  as  a  suitable  equipment  for 
conducting  the  game  of  policy,  explaining  In 
detail  bow  each  article  was  used  and  its  sig- 
nificance In  gambling  parlance.  When  asked 
what  the  dreambook  was  used  for  defendant 
interposed  an  objection,  and,  such  objection 
being  overruled,  he  excepted.  Witness  thai 
testified  that  the  dreambook  was  used  as  a 
guide  to  players  In  Indicating  what  numbers 
to  bet  on  In  playing  the  game  of  policy.  At 
the  trial  one  of  the  state's  witnesses  was  re- 
called by  the  prosecutor  for  further  exami- 
nation, to  which  action  defendant  objected, 
and,  his  objection  being  overruled,  he  except- 
ed. The  public  prosecutor,  over  defendant's 
objection,  read  to  the  jury  an  abandoned 
count  of  the  Information,  but  subsequently, 
during  the  trial,  the  court  directed  the  jury 
to  disregard  that  count,  and  submitted  the 
case  only  on  the  count  upon  which  defend- 
ant was  convicted.  The  first  count  (the  one 
that  had  been  abandoned)  charged  defendant 
with  establishing  a  policy  on  April  9,  1913, 
while  the  second  count  charged  him  with  aid- 
ing and  assisting  In  making  and  establishing 
a  policy  on  the  same  date  and  at  the  same 
place  as  the  first  count 

John  T.  Barker,  Atty.  Gen.  (Shrader  P. 
Howell,  of  Jefferson  CUty,  of  counsel),  for 

the  State. 
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L  Brldence. 

BROWN,  X  (after  stating  the  facts  as 
above).  [1]  We  are  unable  to  concur  in  de- 
feadaot's  insistence  tliat  the  court  erred  in 
allowing  Officer  Wells,  who  arrested  defend- 
ant, to  explain  tliat  the  dreambook  was  fre- 
quently used  in  playing  the  game  of  policy. 
Said  witness  testified  that  he  was  familiar 
with  the  game  of  policy,  and,  the  court  and 
Jury  being  unfamiliar  with  said  game,  it  was 
competent  for  him  to  explain  the  uses  to 
which  the  dreambook  and  other  articles 
found  in  defendant's  possession  were  appHed 
In  playing  that  game.  Wharton's  Criminal 
Evidence,  vol.  1  (10th  Ed.)  {  403b ;  State  v. 
Ulnot  et  al.,  7d  Minn.  118,  loc  dt  121,  81  N. 
W.  753;  Commonwealth  v.  Brown,  121 
Maas.  loc.  cit.  81 ;  and  12  Cya  399. 

II.  Recalling  Witness. 

[2]  The  recalling  of  Policeman  Fleming  to 
prove  that  defendant  admitted  that  be  had, 
for  two  weeks,  occupied  the  room  over  the 
stable  in  which  he  was  arrested  was  not  er- 
ror. The  state  had  not  finished  its  evidence 
In  diief  when  this  witness  was  recalled,  and 
permission  to  recall  him  was  largely  a  mat- 
ter of  discretion  with  the  trial  conrt  State 
V.  Hamilton,  55  Mo.  520,  loc.  cit  522 ;  Tier- 
ney  v.  Spiva,  76  Mo.  279,  loc.  cit.  280.  In 
the  case  of  State  v.  Buchler,  103  Mo.  203, 
loc.  cit  208,  15  S.  W.  331,  it  was  held  not 
reversible  error  to  allow  the  prosecuting 
attorney  to  introduce  part  of  his  evidence  in 
chief  after  defendant  had  rested,  provided 
such  evidence  was  inadvertently  omitted  by 
the  prosecutor  and  defendant  was  accorded 
the  right  to  rebut  same  after  the  state  had 
closed.  See,  also.  State  v.  Miles,  199  Mo.  loc. 
dt  546,  98  S.  W.  25,  and  State  v.  ThornhiU, 
177  Mo.  loc.  dt  696,  76  &  W.  94a 

The  other  evidence  of  which  defendant 
complains  was  not  properly  objected  to  at 
the  time  it  was  offered  in  evidence,  and  need 
not  be  mentioned  in  this  opinion.  State  v. 
Walton,  255  Mo.  loc.  cit  244,  164  S.  W.  211 ; 
State  T.  Kanupka,  247  Mo.  loc.  cit  714,  153 
S.  W.  1056;  State  v.  McCord,  237  Mo.  loc. 
dt  245, 140  S.  W.  885. 

[3]  The  evidence  that  defendant  was  aid- 
ing and  assisting  in  making  and  establishing 
a  policy  as  a  business  and  avocation  was  not 
strong,  but  we  think  the  fact  that  defend- 
ant was  seen  with  a  policy  book  in  his  pos- 
session a  week  before  his  arrest,  and  on  the 
day  of  his  arrest  was  found  writing  in  such 
a  book,  surrounded  by  all  the  appliances  or^ 
dlnarily  used  in  playing  the  game  of  policy, 
together  with  the  further  fact  that  the  pol- 
icy books  and  other  equipment  found  in  the 
possession  of  defendant  appeared  to  have 
been  recently  used  in  playing  the  gante  of 
policy,  made  out  a  prima  facie  case  for  the 
jnry,  and  we  are  not  warranted  in  overturn- 
ing thdr  verdict  In  State  v.  Souva,  234 
Mo.  666,  137  S.  W.  873,  It  was  ruled  that  the 


act  of  setting  np  and  keeping  a  poker  table 
might  be  proven  by  circnmstantial  evidence. 
The  crime  of  defendant  in  aiding  and  assist- 
ing in  establishing  a  imllcy  as  a  business  and 
avocation  may  be  proven  in  the  same  way. 

III.  Abandoned  Information. 

[4]  The  act  of  the  prosecuting  attorney  in 
reading  to  the  Jury  an  abandoned  count  of 
the  information  did  not  harm  the  defendant. 
The  abandoned  count  charged  nothing  which 
was  calculated  to  create  prejudice,  or  to  in- 
crease prejudice  (if  prejudice  existed),  in  the 
minds  of  the  Jury.  It  merely  charged  the 
act  of  establishing  the  game  of  policy,  while 
the  count  upon  which  defendant  was  con- 
victed charged  him  with  aiding  and  assist- 
ing in  establisliing  snch  policy.  The  Jury 
was  specifically  directed  to  disregard  the 
abandoned  count  of  the  information,  and  al- 
so told  that  the  information  was  no  evidence 
of  defendant's  guilt,  so  that  the  reading  of 
the  abandoned  count  of  the  Information  to 
the  Jury  was,  under  the  facts  In  this  case,  a 
harmless  error. 

Finding  no  reversible  error  in  the  record 
the  Judgment  Is  affirmed.    All  concur. 


STATE  V.  HAMMONTREE.    (No.  18710.) 

(Supreme  Court  ct  Missouri,  Division  No.  2. 

May  26,  1915.) 

1.  Gbiuihai.  I4AW  4=9781  — TBIAI.—IN8TBUC- 

TIONS. 

An  instruction  that  the  jury  might  consid- 
er verbal  statements  of  defendant  together  with 
other  facts  and  circumstances,  and  that  what 
defendant  has  said  against  himself  is  presum- 
ably true,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j}  1864-1871,  1898 ;  Dec.  Dig. 
®=»781.] 

2.  Criminai.  Daw  «=3l064  —  Inbtbuctions 
— Objections. 

Where  a  motion  for  a  new  trial  fails  to 
specifically  point  out  the  alleged  point  where- 
on the  court  has  failed  to  instruct,  the  objection 
will  not  be  considered. 

[E>d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  2676-2684;  Dec.  Dig.  «=> 
1064.] 

3.  B^FC      4=»69— TBIAIt— iNBTBCOnORS-'COH- 
PLAINT. 

In  a  prosecution  for  statutory  rape,  it  is 
not  error  to  refuse  an  instruction  that  if  the 
prosecuting  witness  did  not  complain  of  the  of- 
fense such  fact  might  be  considered  on  the  ques- 
tion of  guilt,  since  as  to  such  crime  it  is  imma- 
terial whether  a  complaint  was  made  or  not 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  70;    Dec  Dig.  ^=>59.] 

4.  Rape  iS=54— Tbial— Cobbobobation. 

A  convictioo  for  statutory  rape  may  be  had 
upon  the  uncorroborated  testimony  of  the  prose- 
cutrix alone. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  §§  83,  84;   Dec  Dig.  <&=>54.] 

5.  Cbiminal  Law  «=»1064,   1090  —  Appeal 
AND  Ebbob— Assignment  of  Erbob. 

Where  an  objection  that  the  prosecuting  at- 
torney in  a  prosecutioa  for  statutory  rape  mis- 
quoted  the  testimony  of  the   prosecuting  wit- 
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nets  does  not  appear  In  the  motion  for  a  new 
trial  and  in  the  bill  of  exceptions,  it  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2663,  2676,  26S4,  2789, 
2803-2822,  282&-2827,  2927,  2928,  2948,  3204 ; 
Dec.  Dig.  <g=3l064,  1090.] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;   E.  M.  Dearlng,  Judge. 

Robert  Hammontree  was  convicted  of  stat- 
utory rape,  and  he  appeals.    Affirmed. 

Defendant,  tried  in  the  drcnit  court  of 
Stoddard  county  upon  an  Information  charg- 
ing him  with  statutory  rape,  for  that  he  had 
carnally  known  a  female  chUd  under  the  age 
of  15  years,  was  convicted,  and  his  punish- 
ment fixed  by  the  Jury  at  Imprisonment  in 
the  penitentiary  for  the  minimum  period,  to 
wit,  5  years.  From  this  conviction  after  the 
usual  procedure,  he  has  appealed. 

The  offense  Is  shown  by  the  proof  to  have 
occurred  on  the  13th  day  of  December,  1913, 
at  a  time  when  prosecutrix  lacked  but  28 
days  of  being  vested  by  statute  with  the  right 
to  consent  to  belug  deflowered,  so  far  at  least 
as  concerns  this  identical  charge.  She  resid- 
ed in  the  country,  and  had  come  into  the 
city  of  Dexter  with  her  parents  on  the  day 
aforesaid.  Inferably  upon  a  shopping  trip. 
There  she  met  one  Shelby  Thompson,  who  in- 
duced her  to  go  buggy  riding  with  him.  These 
two  proceeded  to  a  cemetery,  called  in  the 
record  the  "Hagey  Graveyard,"  where  they 
got  out  of  the  buggy,  went  into  the  weeds, 
down  in  a  little  hollow,  and  there  indulged 
in  sexual  intercourse.  While  so  engaged  de- 
fendant Hammontree  appeared  upon  the 
scene  and  requested  prosecutrix  to  have 
sexual  intercourse  with  him.  She  refused, 
but  according  to  her  testimony  the  defendant 
subsequently  accomplished  by  force  that 
wlilch  she  was  unwilling  to  grant  by  favor, 
and  by  lying  down  on  her  and  holding  her 
hands,  consummated  with  her  a  single  act 
of  intercourse.  In  the  view  we  take  of  the 
points  which  we  are  compelled  by  the  record 
to  discuss,  the  sordid  details  of  this  act  have 
no  place  here,  ancjl  we  need  not  cumber  this 
opinion  with  them.  Suffice  it  to  say  that,  ac- 
cording to  the  view  we  are  constrained  to 
take  of  the  acts  of  the  prosecutrix  as  shown 
by  her  testimony,  the  intercourse  with  her  by 
defendant  was  accomplished  by  a  sort  of  mild 
coercion,  not  amounting  in  our  view  to  rape 
by  force,  though  she  insists  throughout  that 
it  was  accomplished  by'  force  and  not  had 
with  her  consent. 

After  the  alleged  commission  of  the  offense 
charged  herein  defendant  fled,  and  was  sub- 
sequently captured  in  the  state  of  Texas. 
While  being  brought  l>ack,  and  after  having 
reached  the  city  of  Dexter,  be  escaped  from 
the  officer  and  was  recaptured  only  after 
some  difficulty,  and  a  long  foot  race. 

The  testimony  of  prosecutrix  as  to  her  age 
is  not  specifically  controverted  by  the  de- 
fense, and  upon  this  point  she  is  corroborated 


by  three  other  witnesses.  There  is  also 
corroboration  of  her  testimony  as  to  time 
and  place  and  the  presence  of  defendant 
thereat,  though  upon  the  question  of  the 
sexual  intercourse  there  is  no  testimony  ex- 
cept that  of  the  prosecutrix,  except  in  so 
far  as  an  extrajudicial  statement,  alleged  to 
have  been  made  by  defendant  to  a  witness  by 
the  name  of  Greer,  may  serve  to  corroborate 
it.  The  defendant  said  to  Greer  that  he  and 
said  Thompson  "had  made  itnp"  that  Thomp- 
eon  should  bring  the  prosecutrix  to  the 
graveyard,  and  that  defendant  should  catch 
them  there  in  the  act  of  intercourse,  and 
thereby  be  armed  with  an  argument  in  favor 
of  prosecutrix's  submission  to  defendant; 
that  he  did  so  catch  them ;  the  girl  submitted 
to  his  embraces,  and  he  Iiad  intercourse  with 
her  three  times.  Defendant  further  told  this 
witness  tliat  he  did  not  Icnow  the  name  of 
this  girl,  but  that  she  lived  in  the  country; 
and  the  proof  shows  that  defendant  was  a 
stranger  to  the  prosecutrix,  and  that  the 
prosecutrix  lived  in  the  country.  Defendant 
admitted  having  a  conversation  with  the  vrtt- 
ness  Greer,  but  contended  in  his  testimony 
that  the  conversation  had  reference  to  a 
wholly  different  time,  and  to  a  different 
girl,  one  residing  in  the  city  of  Dexter,  and 
with  whom  defendant  bad  long  been  In- 
timate. 

Good  reputation  was  shown  on  t>ehalf  of 
defendant,  and  the  court  correctly  instructed 
the  Jury  thereon. 

The  proof  showed  flight,  but  the  court  did 
not  instruct  thereon.  The  facts  warranted 
an  instruction  on  flight,  but  since  no  com- 
plaint is  made  of  this,  and  since  if  complaint 
were  made,  as  such  an  instruction  doe^ 
not  help,  but  on  the  contrary  hurts,  de- 
fendant, he  could  not  be  heard  to  complain  of 
the  failure  of  the  court  to  instruct  thereon. 

Such  further  facts  as  are  sufficient  to  a 
complete  understanding  of  the  i>oints  we  are 
compelled  to  discuss  wUl  be  found  set  forth 
in  the  opinion. 

Henry  S.  Shaw,  of  Dexter,  for  appellant. 
John  T.  Barker,  Atty.  Gen.,  and  I«e  B. 
Ewlng,  Asst  Atty.  Gen.,  for  the  State. 

FABIS,  P.  J.  (after  stating  the  facts  as 
alwve).  [1,2]  I.  Defendant  complains  of  in- 
struction numbered  6  given  by  the  court  of 
his  own  motion.  This  instruction  deals  with 
extrajudicial  statements  which  witnesses  for 
the  state  testified  were  made  by  defendant. 
The  instruction  as  given  is  an  exact  copy  of 
the  one  approved  in  the  case  of  State  r.  To- 
bie,  141  Mo.  547,  42  S.  W.  1076,  and  in  the 
case  of  State  v.  Nibarger,  256  Mo.  289,  164 
S.  W.  453.  In  the  latter  case,  while  refus- 
ing to  regard  the  giving  of  tills  instruction  as 
reversible  error,  we  yet  took  occasion  to  criti- 
cize both  the  form  and  the  spirit  of  It  But 
as  we  have  always  heretofiwe  rinsed  to  re- 
gard the  giving  of  tliis  instruction  as  error, 
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we  see  no  reason  to  recede  from  our  former 
view.  Another  reason  for  disallowing  this 
contention  bere  arises  from  the  fact  that  de- 
fendant's sole  allegatlcm  of  error  In  his  mo- 
tion for  a  new  trial,  apposite  to  any  specific 
objection  to  this  instruction,  is  that  "the 
court  failed  to  instruct  on  all  of  the  law  ap- 
plicable to  the  case."  We  have  uniformly 
beld  that  the  motion  for  a  new  trial  must  in- 
telligibly refer  to  and  point  out  specifically 
the  alleged  point  whereon  the  court  had  fail- 
ed to  instruct.  State  t.  Douglas,  258  Ho. 
281, 167  S.  W.  552.  The  defendant's  motion 
for  a  new  trial  fails  to  do  this,  and  upon 
this  ground  alone,  even  if  his  objection  had 
been  otherwise  well  founded,  we  would  be 
warranted  in  disallowing  the  point  made. 

[3]  IL  It  ia  urged  that  the  court  erred  in 
refusing  to  give  the  following  instruction 
asked  by  defendant,  viz.: 

"The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  in  this  cause  that,  at 
the  time  the  offense  is  alleged  to  have  been  com- 
mitted, the  prosecuting  witness  made  no  outcry 
and  did  not,  as  soon  as  an  opportunity  offered, 
complain  of  the  offense  to  others,  but  concealed 
it  for  a  considerable  length  of  time  thereafter, 
then  the  jury,  should  take  this  circumstance  in- 
to consideration  with  all  the  other  evidence  in 
determining  the  guilt  or  innocence  of  the  de- 
fendant and  whether,  in  fact,  a  rape  was  com- 
mitted or  not." 

We  cannot  agree  with  defendant  in  this  con- 
tention. If  this  were  a  case  of  rape  by  force 
and  against  the  will  of  the  prosecuting  wit- 
ness, the  failure  to  complain  would  be  import 
tant;  but  this  is  a  prosecution  for  statutory 
rape,  where  the  mere  proof  of  illicit  carnal 
knowledge  of  a  "female  child"  under  the  age 
of  consent,  that  is  to  say,  under  the  age  of 
15  years,  makes  out  guilt  without  regard  to 
whether  such  carnal  knowledge  was  with  or 
withoat  the  victim's  consent  Laws  1913,  p. 
21d.  He  would  be  bold  who  upon  reading 
this  record  would  assert  that  there  are  any 
very  serious  elements  of  rape  by  force,  or 
sexual  Intercourse  without  consent  in  this 
case.  But  the  state  is  not  seeking  a  convic- 
tion upon  any  such  ground.  For  as  observed 
above,  the  mere  proof  that  the  prosecuting 
witness  was  under  the  age  of  15  years,  and 
that  illicit  sexual  Intercourse  was  had  with 
her  by  defendant,  made  out  the  offense.  It 
makes  no  difference  therefore,  whether  she 
told  it  early  or  late,  or  whether  she  ever  told 
it,  or  even  whether  she  bitterly  denied  It, 
granting  arguendo  that  proof  of  penetration 
could  be  made  aliunde.  Such  a  condition 
might  sentimentally  affect  the  triers  of  fact; 
it  conld  not  affect  the  law,  with  which  alone 
we  are  dealing  now.  Failure  to  complain 
promptly  of  rape  by  force  might  create  a 
strong  Inference  of  consent,  and  might  ordi- 
narily negative  completely  the  idea  of  rape 
of  an  adult  woman  by  force,  but  It  could  not 
be  any  Aetaaae  whatever  to  the  charge  for 
whidi  defendant  is  being  herein  prosecuted. 
Moreover,  the  court  had  already  instructed 
for  the  state  that  if  defendant  had  sexual  In- 
terconrse  with  the  prosecuting  witness,  "el- 
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tber  with  or  without  her  consent,"  and  that 
she  was  "at  the  time  a  female  child  under 
the  age  of  15  years,"  they  should  find  him 
guilty  as  charged.  If  this  instruction,  so 
given  by  the  court  sua  sponte,  is  the  law,  and 
we  think  it  is,  then  the  instruction  asked  by 
defendant  cannot  be  the  law,  for  one  in  ef- 
fect diametrically  negatives  the  other. 

[4]  We  appreciate  the  attitude  of  learned 
counsel  (m  this  point,  however,  which  is  that, 
while  in  the  strict  sense  consent  is  no  de- 
fense to  the  charge  here,  and  therefore  for 
this  reason  failure  to  complain  is  no  defense, 
but  that  such  failure  to  complain,  her  insist- 
ence that  the  intercourse  was  by  force,  con- 
sidered, so  casts  the  shadow  of  doubt  upon 
all  that  prosecutrix  says  that  the  jury  ought 
not  to  bellev^  her,  and  that  the  law  ought, 
in  such  case,  to  demand  some  corroboration 
at  the  hands  of  the  state.  However  much 
In  a  case  of  crying  equity  (of  wMch  this  has 
some  earmarks)  we  might  wish  for  abstract 
justice's  sake  that  this  were  so,  yet  after  all, 
in  the  ultimate  analysis,  the  contention  urg- 
ed goes  only  to  the  weight  and  sufficiency  of 
the  evidence.  This  weight  and  sufficiency  is 
for  the  triers  of  fact,  and  not  for  us  to  re- 
solve, since  the  rule  is  that  a  convictlwi  may 
be  had  upon  the  uncorroborated  testimony  of 
the  prosecutrix  alone.  State  v.  Stackhouse, 
242  Ma  449,  146  S.  W.  1151 ;  State  v.  Tevis, 
234  Mo.  276, 136  S.  W.  339;  State  v.  Day,  188 
Mo.  359,  87  S.  W.  465 ;  State  v.  MarAs,  140 
Mo.  656,  41  S.  W.  973,  43  S.  W.  1095.  There 
was  corroboration  of  the  prosecutrix  as  to 
time  and  place,  for  defendant  admitted  his 
presence  there  and  his  importunities  and  de- 
sires, differing  only  from  the  prosecutrix  as 
to  the  consummation  of  the-  act  This  lat- 
ter feature  even  is  corroborated  (a  minor 
difference  as  to  the  number  of  acts,  which 
was  for  the  Jury,  being  reconciled)  by  the  de- 
fendant's extrajudicial  statements  to  the 
witness  Greer.  The  unexplained  flight  of 
defendant  creates  a  presumption  of  guilt, 
and  is  of  itself  some  corroboration.  The 
evidence  is  substantial  and  indubitably  suffi- 
cient otherwise,  and  if  upon  the  whole  case 
defendant  may  appear  upon  the  facts  to 
have  been  more  harshly  dealt  with  than  even- 
handed  justice  ought  to  demand,  the  fault 
lies  with  the  lawmaking  power  and  not  with 
us.  The  whole  case  but  serves  to  furnish 
forth  another  proof  of  that  homely  chimney- 
corner  maxim  of  jurisprudence  that  "hard 
cases  make  hard  law."  We  feel  constrained 
to  bold  that  the  learned  trial  court  did  right 
in  refusing  to  give  the  instruction  above  set 
forth. 

[6]  III.  Complaint  is  made  that  the  trial 
court  permitted  the  prosecuting  attorney, 
without  rebuke,  to  travel  outside  of  the  rec- 
ord in  his  closing  argument  to  the  jury,  and 
to  misstate  and  misquote  the  testimony  of  the 
prosecutrix.  If  this  be, a  fact,  it  appears  in 
the  record  nowhere  except  in  the  defendant's 
motion  for  a  new  trial.  While  it  must  appear 
in  such  motion,  it  must  also  appear  In  the 
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bill  of  ezc^lons,  either  as  a  solemn  state- 
ment of  the  facts,  matters,  and  things  oc- 
curring upon  the  trial,  or  as  an  Integral  part 
of  the  said  bill  of  exceptions,  backed  up  by 
proper  and  admissible  proof  of  Its  actual  hap- 
pening upon  the  trial.  Ordinarily  no  state- 
ment of  fact  la  the  motion  for  a  new  trial 
proTes  itself,  and  an  objection  to  the  unwar- 
ranted argument  of  counsel  forms  no  exoei)- 
tlon  to  this  rule.  For  this  reason  we  can- 
not examine  this  assignment 

We  have  gone  over  the  record  with  much 
care,  and,  finding  no  error  in  It,  we  are  com- 
pelled to  affirm  the  case.    AU  concur. 


STATE  V.  TEA  VERS.    (No.  18530.) 

(Supreme  Court  of  Missouri,   Division  No.   2. 
May  26,  1915.) 

1.  Appeal  and  Ebrob  «=>17»— Review— Mo- 
tion TO  Quash  Execution  —  Points  Not 
Uboed  Below. 

,0n  appeal  from  the  refusal  of  defendant's 
motion  to  quash  an  execution,  only  points  con- 
tained in  the  motion  to  quash  could  be  reviewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1079-1089,  1091-1093, 
109&-1098,  1101-1120;    Dec.  Dig.  <8=s>173.] 

2.  Bail  «=»75— Beeaoh— Coubt  Divisions- 
Statute. 

Where  defendant  became  surety  on  a  recog- 
nizance conditioned  that  the  defendant  in  a 
felony  case  pending  in  the  criminal  court  of 
Jackson  cotmty  should  "appear  before  this  court 
from  day  to  day,"  etc.,  and  where,  after  the 
making  of  such  recognizance  in  division  1  of 
the  court,  the  venue  of  the  case  was  changed  to 
division  2,  before  which  the  defendant  failed  to 
appear  for  trial,  there  was  a  breach  of  the  recog- 
nizance since  by  Rev.  St  1909,  !i  4205-^231, 
creating  the  criminal  court  of  Jackson  county 
in  two  divisions,'  such  divisions  are  not  separate 
courts,  but  parts  of  the  same  court 

[Ed,  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  U  309-312,  315-^1;    Dec.  Dig.  <&»75.] 

8.  Bail  ^=»75— Change  or  Venue— Becogni- 

2A  N  c  E  ^~  St  A  TUTE 

Despite  Rev.  St.  1909,  $  5187,  providing 
that  no  order  for  the  removal  of  a  cause  shall  be 
effectual,  in  the  case  of  a  defendant  not  in  cus- 
tody, unless  a  recognizance,  taken  as  directed, 
be  entered  into  in  open  court,  etc.,  where  de- 
fendant in  a  felony  case  pending  before  division 
1  of  the  criminal  court  of  Jacl<son  county,  who 
was  not  in  custody,  having  entered  into  a  recog- 
nizance before  such  division,  secured  a  change 
of  venue  to  division  2,  without  entering  into 
a  new  recognizance,  the  order  of  removal  to  divi- 
sion 2  was  not  void,  so  as  to  prevent  such  divi- 
sion from  acquiring  jurisdiction  of  the  case  and 
render  impossible  a  breach  of  the  original  recog- 
nizance by  failure  of  the  defendant  to  appear 
before  such  division  for  trial,  since  Rev.  St. 
1909,  §  4227,  specifically  regulates  the  matter 
of  change  of  venue  between  the  divisions  of  such 
court. 

[Ed.  Note. — For  other  cases,  see  Ball,  Cent 
Dig.  §i  309-312,  315-321;   Dec.  Dig.  «=>75.] 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty ;   Eklward  BL  Porterfleld,  Judge. 

Scire  facias  against  K.  R.  Travers,  as  sure- 
ty on  a  recognizance.  From  a  Judgment  over- 
ruling defendant's  motion  to  quash  an  execu- 
tion issued  upon  final  Judgment  for  the  State 


on  the  recognizance,  defendant  appeals.    Af- 
firmed. 

This  is  an  appeal  from  the  Judgment  of 
division  No.  2  of  the  criminal  court  of  Jack- 
son county.  Mo.,  In  overruling  appellant's  mo- 
tion to  quash  an  execution  issued  upon  a  final 
Judgment  of  said  court  upon  a  forfeited  recog- 
nizance which  had  been  given  in  a  felony 
case.  Appellant  Is  the  surety  upon  said  bond 
and  the  person  against  whom  the  judgment 
was  entered  In  the  scire  facias  proceeding 
had  for  that  purpose  in  said  court  It  ap- 
pears from  the  record  In  the  case  that  on  the 
29th  of  April,  1912,  an  Information,  charging 
one  Raymond  Travers  with  a  felony,  was 
filed  in  division  No.  1  of  the  criminal  court 
of  Jackson  county,  Mo.,  and  thereafter  and 
on  the  same  day,  In  open  court  before  divi- 
sion 1  of  said  court,  said  Raymond  Travers, 
as  principal,  and  appellant  herein,  F.  R. 
Travers,  as  surety,  entered  Into  a  recogni- 
zance in  the  sum  of  $1,000,  the  condition  of 
said  recognizance  being  as  follows: 

"The  condition  of  this  bond  is  that  if  said  de- 
fendant Raymond  Travers,  shall  be  and  appear 
before  this  court  from  day  to  day  during  said 
term,  and  from  term  to  term  of  said  court, 
should  this  cause  be  continued,  then  and  there 
to  answer  unto  said  state  upon  the  indictment 
herein,  and  not  depart  the  court  without  leave 
thereof,  then  this  bond  to  be  void;  otherwise,  to 
be  and  remain  in  full  force  and  effect" 

The  case  was  set  for  trial  for  June  3,  1912. 
OA  June  1st  the  accused  filed  application  for 
change  of  venue  from  the  Judge  of  said  di- 
vision 1,  and  on  June  3d  the  aA>Ucation  for 
change  of  venue  was  granted,  and  the  cause 
transferred  to  division  2  of  the  criminal  court 
of  Jackson  county,  and  thereafter  the  cause 
was  set  down  for  hearing  in  division  2  for 
June  24, 1912.  The  accused  failed  to  appear, 
and  the  above-mentioned  recognizance  was 
declared  forfeited,  scire  facias  was  duly  Is- 
sued and  served  upon  the  surety,  and  on  the 
day  set  the  surety  appeared  in  said  court 
and,  failing  to  show  cause  why  the  Judgment 
of  forfeiture  should  not  be  made  final,  said 
court  thereupon  rendered  final  Judgment 
against  this  appellant  and  awarded  execution 
thereon.  Execution  was  thereafter  Issued 
upon  said  Judgment  and  the  surety  filed  a 
motion  to  quash  the  execution. 

The  motion  to  quash  the  execution  is  some- 
what lengthy,  but,  in  substance,  seelcs  to  have 
the  execution  quashed  on  the  ground  that  di- 
vision 2  of  said  court  did  not  have  Jurisdic- 
tion to  declare  said  recognisance  forfeited 
and  to  enter  final  Judgment  thereon:  (1)  Be- 
cause said  recognizance  only  bound  the  ac- 
cused to  appear  in  division  1  of  said  court; 
and  (2)  because  a  new  recognizance  was  not 
entered  Into  by  the  accused  at  the  time  of 
and  before  the  cause  was  removed  on  change 
of  venue  from  division  1  to  division  2  of  said 
court.  The  court  overruled  said  motion  to 
quash  and  said  surety  duly  perfected  his  ap- 
peal. See  secUon  4207,  R.  S.  1909.  The  ap- 
peal was  allowed  to  the  Kansas  City  Coart 
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ot  Appeals,  bat  that  coart  later  transferred 
the  case  here  on  the  ground  that  the  case  was 
a  proceeding  concerning  a  recognizance  given 
in  a  /elony  case,  and  that  the  Jurisdiction  to 
detei'mine  same  was  in  the  Supreme  Court. 

Boyle  &  Howell  and  Joseph  S.  Brooks,  all 
of  Kansas  City,  for  appellant  John  T.  Bar- 
ker, Atty.  Gen.,  and  Lee  B.  Kwing,  Asst  Atty. 
Gen.,  for  the  State. 

WILLIAMS,  G.  (after  stating  the  facts  as 
above).  (1]  I.  In  his  brief  filed  in  this  conrt, 
aM)eliant,  for  the  first  time,  nrges  a  further 
reason  why  the  execution  should  be  quashed, 
to  wit,  that  the  judgment  was  against  T.  B. 
Travers  while  the  execution  issued  against 
P.  B.  TraTers.  But,  however  that  nmy  be, 
the  point  cannot  be  reviewed  upon  this  ap- 
peal, for  the  reason  that  the  point  was  not 
contained  In  the  motion  to  quash,  and,  this 
appeal  bMng  a  proceeding  for  a  review  of 
the  ruling  of  the  trial  court,  we  are  necea- 
aarUy  limited  to  the  matters  raised  and  pass- 
ed Dpon  by  the  trial  court. 

[2, 3]  II.  The  only  question  for  our  deter- 
mination is,  did  division  2  of  the  criminal 
court  of  Jackson  county  have  jurisdiction  to 
declare  the  forfeiture  of  said  recognizance 
and  enter  final  judgment  thereon?  It  is  con- 
tended by  appellant  that  the  two  divisions  of 
the  Jackson  county  criminal  court  are  sepa- 
rate and  distinct  courts,  that  the  condition  of 
the  recognizance  only  required  that  accused 
should  appear  in  division  1,  and  that  there- 
fore division  2  was  without  jurisdiction  to 
declare  said  recognizance  forfeited  for  a  fail- 
ore  of  the  accused  to  properly  appear  in  di- 
vision 2. 

We  are  unable  to  agree  with  this  conten- 
tion. The  two  divisions  of  said  criminal  court 
are  not  to  be  considered  as  two  separate  and 
distinct  courts,  but  merely  divisions  of  one 
and  the  same  court,  to  wit,  the  criminal  court 
of  Jackson  county.  State  v.  Curtis,  67  Mo. 
-Ipp.  431,  loc.  cit.  433;  11  Cyc.  717.  This 
becomes  very  evident  upon  reading  the  act 
creating  said  court  and  its  divisions.  See 
article  12,  chapter  35  (sections  4205  to  4231, 
inclusive)  R.  S.  of  Mlasourt  1909.  It  will  be 
noticed  that  the  recognizance  is  not  condi- 
tioned upon  accused's  appearance  in  divigion 
t  of  said  criminal  court.  But  the  condition 
Is  that  he  "appear  I)efore  tM»  court  from  day 
to  day,"  etc.  In  order  to  give  said  recogni- 
zance the  meaning  that  appellant  would  have 
us  give  it,  we  would  have  to  write  the  words 
"division  of  before  the  word  "court."  The 
word  "court"  Is  used  in  an  unrestricted  sense 
so  far  as  any  particular  division  thereof  is 
concerned,  and  the  proper  construction  to  be 
placed  thereon  is  that  the  accused  was  requir- 
ed to  appear  In  the  criminal  court  of  Jackson 
county,  in  whichever  division  thereof  the  case 
was  properly  ipending  at  the  time  his  presence 
was  required.    See  State  v.  Curtis,  supra. 

It  Is  further  contended  by  appellant  that 
by  Tlrtne  of  section  5187,  R.  S.  1909,  the  or- 


der of  removal  or  of  transferring  the  case  on 
change  of  venue  from  division  1  to  division  2 
was  void,  and  that  division  2  did  not  thereby 
acquire  jurisdiction  of  the  case — this  because 
a  new  recognizance  was  not  entered  into  as 
by  said  statute  required.  Concerning  this 
point,  it  Is  sufficient  to  say  that  section  5187, 
supra,  has  no  application  to  a  change  of 
venue  taken  from  one  division  to  the  other  of 
the  Jackson  county  criminal  court,  but  that 
the  practice  concerning  the  transfer  of  cases 
upon  change  of  venue  from  one  division  to  the 
other  of  said  criminal  court  is  controlled  by 
section  4227,  R.  S.  1909,  the  same  being  a  spe- 
cial statute  applicable  to  such  matters  In 
said  conrt  State  ex  rel.  t.  Fort,  210  Mo. 
612,  109  S.  W.  737. 
The  judgment  is  affirmed. 

ROY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court.    All  the  Judges  concur. 


STATE  V.  MAHOOD.     (No.  18707.) 

(Supreme  Court  of  Missouri,   Division   No.  2. 

May  25,  1915.) 

1.  Cbiuinal   Law   «=»814— Instbuctiows  — 
Criue  ob  Attempt. 

Under  Rev.  St  1909,  S  4895,  proTiding  that 
no  one  shall  be  convicted  of  assault  with  intent 
to  commit  the  crime,  or  of  any  other  attempt 
to  commit  any  offense,  when  it  appears  that 
the  crime  committed  or  the  offense  attempted 
was  perpetrated  by  such  person  at  the  time, 
failure  to  instruct  on  rape,  instead  of  an  at- 
tempt to  commit  rape,  was  error,  where  the 
only  direct  evidence  snowed  that  the  offense  was 
committed,  and  not  merely  attempted. 

[EJd.  Note. — Por  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SJ  1821,  1833, 1839,  1860,  18li5, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
<3=>814.] 

2.  Cbikinai.  Law  «=al064— Appjial,— Motion 
fob  New  Tbial. 

Where  error  In  the  court's  failure  to  in- 
struct was  not  preserved  in  the  motion  for  a 
new  trial,  it  could  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Crintinal 
Law,  Cent  Dig.  |§  .2676-2684 ;  Dec.  Dig.  «=» 
1064.] 

3.  Criminal  Law  €=»039— New  Tbial— New- 
ly DiscovEBBo  Evidence— Diligence. 

In  a  prosecution  for  statutory  rape,  where 
counsel  of  defendant  knew  the  reputation  of 
the  witnesses  for  the  state,  it  was  incumbent 
on  him  to  make  such  inquiry  during  the  trial 
as  would  enable  him  to  show  that  they  were 
unworthy  of  belief,  and,  having  failed  to  do  so, 
he  was  not  entitled  to  a  new  trial  for  newly  dis- 
covered evidence  to  discredit  such  witnesses ; 
and  the  fact  that  defendant  was  in  jail  from  his 
arrest  until  the  trial  was  immaterial,  where  he 
could  not  have  aided  in  showing  and  discredit- 
ing such  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2318-2323;  Dec.  Dig.  «=» 
939.] 

4.  Criminal  Law  $=>938  —  New  Tbial  — 
Gbounds — Newly  Discovered  Evidence. 

In  a  prosecution  for  statutory  rape,  where 
defendant  sought  a  new  trial  on  the  ground  of 
newly  discovered  evidence  that  the  five-year  old 
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prosecutrix  had  been  coached  to  testify  a*  she 
did,  in  view  of  the  fact  that  the  state  relied 
upon  her  testimony  to  prove  guilt,  and  that  the 
crime  charged  would  be  accounted  for  only  upon 
the  theory  of  sexual  perversion,  a  new  trial 
will  be  granted,  to  enable  defendant  to  show 
that  the  testimony  for  the  state  wag  not  true. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2306-2315,  2317 ;  Dec.  Dig. 
<S=>938.] 

Appeal  from  Criminal  Court,  Jackson 
County;    Ralph  S.  Latsbaw,  Judge. 

Allah  Mabood  was  convicted  of  statutory 
rape,  and  he  appeals.  Reversed  and  re- 
manded. 

O.  F.  Wlmmer,  of  Kansas  City,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  W.  T. 
Rutherford,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  Charged  with  statutory 
rape,  the  appellant  vi^as  convicted  of  an  as- 
sault with  intent  to  commit  a  rape,  and  his 
punishment  assessed  at  five  years'  imprison- 
ment In  the  penitentiary.  From  this  Judg- 
ment he  appeals  to  this  court  Unable  to  fur- 
nish bail,  he  is  now  undergoing  punishment. 

A  detailed  statement  of  the  facts  would 
serve  no  good  purpose,  and  it  is  not  essential 
in  determining  the  points  at  issue.  It  will 
suffice  to  say  that  the  evidence  was  conflict- 
ing. The  only  direct  proof  of  the  crime  was 
the  testimony  of  the  child,  five  years  of  age. 
The  other  testimony  for  the  state  consisted 
principally  of  circumstances,  which,  but  for 
the  physical  condition  of  the  child,  as  testi- 
fied to  by  doctors  who  examined  her,  would 
have  but  little  weight.  The  appellant  de- 
nied the  crime.  Doctors  testifying  for  the  de- 
fense, who  had  examined  the  child  after 
the  examination  made  by  witnesses  for  the 
prosecution,  stated  that  her  person  exhibited 
no  evidence  of  an  assault  Each  of  these  ex- 
aminations was  made  two  weeks  or  more 
after  the  crime  was  alleged  to  have  been 
committed. 

What  may  not  inappropriately  be  termed  the 
atmosphere  of  the  case,  created  by  the  char- 
acter .of  the  witnesses  both  for  the  prosecu- 
tion and  the  defense,  their  manner  of  tes- 
tifying, and  the  sub&tance  of  their  testimony, 
is  not  impressive  of  truth.  In  this  conclu- 
sion, however,  we  are  confined  to  the  printed 
page,  while  the  jury,  not  so  hampered,  but 
aided  by  the  personal  presence  and  the  man- 
ner and  tone  of  the  witnesses,  reached  the 
conclusion  that  the  evidence  was  sufficient  to 
sustain  a  verdict  of  guilty  and  so  found. 
Despite  an  undefined  misgiving  as  to  the  pro- 
bative force  of  this  evidence,  which  does 
not  appear  on  the  record,  we  do  not  feel 
authorized  in  disturbing  the  jury's  finding 
on  the  ground  of  insufficiency  of  the  evidence 
alone. 

[1]  The  only  direct  evidence  showed  that 
the  act  was  consummated,  not  merely  at- 
tempted. Error  was  therefore  committed  by 
the  trial  court  in  not  instructing  for  rape.  In- 
stead of  an  assault  with  intent  to  commit 


a  rape.  This  error  was  in  the  teeth  <rf  an  ex- 
press statute  (section  4895,  R.  S.  1909). 
which  has  been  construed  and  its  observance 
held  necessary  to  proper  procedure  in  the  fol- 
lowing cases:  State  v.  Bobbitt  242  Mo.  loc 
dt  287,  146  S.  W.  799;  State  v.  McCaffery, 
225  Mo.  loc.  dt  623,  125  S.  W.  468;  State 
V.  aark,  221  Mo.  loc  cit  396,  120  S.  W.  21; 
State  V.  Bell,  194  Mo.  loc.  clt  267,  91  S.  W. 
898.  Earlier  cases  cited  in  the  Bell  Case 
announce  the  same  doctrine. 

[J]  Unfortunately,  however,  for  the  appel- 
lant the  error  of  the  trial  court  in  regard  to 
the  giving  and  refusing  of  Instructions  was 
not  preserved  in  the  motion  for  a  new  triaL 
It  cannot  therefore  be  considered. 

[3]  Appellant  assigns  error  in  the  refusal 
of  the  court  to  grant  a  new  trial  on  account 
of  newly  discovered  evidence  alleged,  first, 
to  consist  of  testimony  to  discredit  witnesses 
of  the  state ;  and,  second,  to  show  that  the 
prosecutrix  was  taught,  trained,  and  school- 
ed to  tell  the  story  she  told  on  the  witness 
stand.  We  are  not  impressed  with  the  force 
of  the  first  ground.  It  la  evident  from  tbe 
cross-examination  of  the  witnesses  whose 
credibility  is  now  sought  to  be  affected,  that 
their  reputation  at  the  time  was  not  un- 
known to  the  counsel  for  the  defense.  This 
being  true,  it  was  incumbent  upon  him,  after 
having  assumed  the  responsibility  of  defend- 
ing one  charged  with  the  heinous  crime  and 
whose  liberty  was  in  Jeopardy,  to  make  sach 
inquiry  before  or  during  the  trial  as  would 
enable  him  to  show  that  the  testimony  of 
these  witnesses  was  unworthy  of  belief.  The 
plea  that  the  appellant  was  confined  in  Jail 
from  the  time  of  his  arrest  until  the  trial, 
and  was  consequently  unable  to  make  the 
necessary  preparation  for  his  defense,  adds 
no  force  to  appellant's  application,  because 
the  accused  had  little  or  no  knowledge  of 
the  English  language,  so  little,  in  fact,  that 
he  could  not  testify  in  his  own  behalf  at  the 
trial  without  an  interpreter,  and  hence  his 
aid  in  procuring  Information  which  might 
have  thrown  additional  light  upon  the  truth 
or  falsity  of 'the  charge  made  against  him 
would  have  been  negligible. 

[4]  However,  the  assignment  that  the  court 
committed  error  in  not  granting  a  new  trial 
on  account  of  newly  discovered  evidence 
that  the  prosecutrix  had  been  coached  to  tes- 
tify as  she  did  impresses  us  as  possessing 
some  merit,  especially  in  view  of  the  fact  that 
the  state  relied  upon  her  testimony  to  prove 
guilt  and  if  it  be  shown  to  be  untrue  then 
the  appellant  should  not  have  been  convicted. 
There  Is  not,  nor  can  there  be,  any  fixed  rule, 
applicable  alike  to  all  cases,  to  control  the 
action  of  trial  courts  in  granting  new  trials 
ujran  the  ground  of  newly  discovered  evi- 
dence. Each  case  must  be  determined  upon 
its  own  facts.  The  crime  here  chargjd  is  a 
bestial  <«ie,  and  only  upon  the  theory  of  sex- 
ual perversion  can  its   commission   be  ac- 
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coDoted  for.  Ample  opportunity  should 
therefore  be  given  In  the  trial  of  a  case  of 
this  character  to  thoroughly  sift  the  tes- 
timony to  determine  whether  or  not  It  Is 
ba!«d  upon  truth. 

The  utter  poverty  of  the  appellant  and  his 
Ignorance  of  our  language  may  have  tended 
to  prevent  a  fair  and  full  defense,  but  these 
are  not  factors  which  Influence  this  court's 
action.  Whatever  Injury  has  been  sufTered 
by  the  appellant  from  the  failure  of  the  trial 
court  to  afTord  him  an  opportunity  to  Intro- 
dnce  witnesses  to  show  that  the  testimony 
of  the  prosecutrix  was  not  true  may  be  rem- 
edied by  the  reversal  of  this  case. 

This  conclusion  necessitates  a  reversal  and 
remanding  of  this  cause;  and  It  Is  so  order- 
ed.  All  ccmcar. 


BRANHAM  et  al.  v.  PEI/TZER  et  al. 
(No.  17082.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  25,  1015.) 

L  MoBTQAOEB  e=>37  —  Absolute  Died  as 

MOBTOAOE — PUiADINQ  AND   PhOOIT. 

Under  a  petition  to  set  aside  a  warranty 
deed  absolute  on  its  face  and  to  have  defend- 
ant declared  a  traitee  for  the  plaintiff's  use, 
which,  aside  from  the  conclusion  that  the  deed 
and  a  contract,  made  Immediately  thereafter, 
giving  plaintiff  option  to  repurchase,  "ccustitut' 
ed"  a  mortgage,  only  alleged  that  the  option 
wag  continued  in  force,  and  that  while  the 
plaintiff  had  actual  possession,  the  grantee  at- 
tempted to  convey  the  property  to  the  defend- 
ant corporatiom  which  had  actual  knowledge  of 
plaintifrs  possession  and  right,  evidence  show- 
ing that  the  instruments  were  intended  to  con- 
stitute a  mortgage  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
CJent  Dig.  {§  97-107 ;   Dec.  Dig.  «=»37.] 

2.  MOBIGAOES    9=s>36    —    AsBOLtlTK    DEKD    AS 
MORTQAGK— BUBDEN    OF   PbOOF. 

Plaintiff,  in  an  action  to  set  aside  his  war- 
ranty deed  and  to  have  defendant  declared  a 
tmstee  for  his  use  on  the  ground  that  the  deed 
and  a  later  contract  constituted  a  mortgage,  had 
the  burden  of  proof. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Si  95,  96;    Dec.  Dig.  <8=>36.] 
8.  MoBTOAOES  <S=332  —  Absolute  Deed  as 

MOBTGAOE — SeCUBITT   FOB    DEBD. 

The  test  as  to  whether  a  deed  absolute  on 
its  face  is  a  mortgage  is  whether  it  was  given 
to  secure  a  debt. 

(Ed.  Note.— For  other  cases,  see  Mortsages, 
Cent.  Dig.  S§  60-66,  84-94:  Dec.  Dig.  «=32.] 

4.  MoBTOAOEs  ®=>6— Distinction  from  Oth- 
KB  Tbansactions— "Conditional  Sale." 
The  test  whether  a  transaction  is  a  mort- 
gage or  a  conditional  sale  is  whether,  after  the 
execution  and  delivery  of  the  instrument  evi- 
deocnns  the  transfer,  the  debt  'still  subRists;  if 
it  does  snbsist  it  is  a  mortgage,  but  if  it  does 
not  submst,  and  the  grantor  has  the  privilege 
of  refunding  within  a  given  time,  so  as  to  en- 
title him  to  a  reconveyance!  it  is  a  "conditioDal 
sale." 

lEA.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  5 ; ,  Dec  Dig.  <S=>6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage;  Condition- 
al Sale.] 


Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty; Joseph  A.  Guthrie,  Judge. 

Action  by  Lawson  M.  Branliam  and  others 
against  Tbeodor  C.  Peltzer  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

J.  H.  Bremermann  and  E.  B.  Bowers,  both 
of  Kansas  City,  for  appellants.  Milton 
Schwlnd,  of  Kansas  City,  for  respondents. 

WALKER,  3.  Plaintiffs  brought  salt  In 
the  circuit  court  of  Jackson  county  to  set 
aside  a  deed  made  to  one  of  the  defendants, 
the  Badger  Lumber  Company,  to  certain  real 
estate  therein  described,  and  that  the  defend- 
ant Theodor  C.  Peltzer  be  declared  a  trustee 
for  the  use  of  plaintiffs  subject  to  Incum- 
brances, and  for  damages  for  trespasses. 
Defendants  filed  separate  demurrers  to  the 
petition,  alleging  that  same  did  not  state 
sufficient  facts  to  constitute  a  cause  of  ac- 
tion. The  demurrers  were  sustained,  plain- 
tiffs declined  to  plead  further,  and  judgment 
was  rendered  for  defendants,  from  which 
plaintiffs  appealed. 

The  petition  filed  by  plaintiffs  alleges  that 
the  defendant  the  Badger  Lumber  Company, 
incorporated,  Is  engaged  in  the  general  lum- 
ber business  In  Kansas  City,  Mo.,  and  else- 
where; that  on  and  prior  to  November  5, 
1909,  plaintiffs  owned  and  occupied  parts  of 
lots  7  and  8  in  Morris'  subdivision  in  said 
city,  therein  fully  described ;  that  on  Novem- 
ber 5,  1909,  the  plaintiff  Branham  executed 
and  delivered  to  defendant  Peltzer  a  warran- 
ty deed  to  the  property  described,  which  was 
recorded  in  the  records  of  Jackson  county ; 
that  on  the  same  day  Peltzer  and  Branham 
entered  into  a  written  agreement,  filed  for 
record  July  31,  1910,  whereby  Peltzer  gave 
Branham  an  option  for  90  days  from  Novem- 
ber 5,  1909,  to  purchase  said  property  for 
$24,000,  subject  to  Incumbrances  of  $15,000; 
that  on  October  16,  1907,  said  Branham  con- 
veyed, by  warranty  deed,  to  his  coplalntiff 
Summet  an  undivided  one-fourth  interest  in 
a  part  of  said  property  fully  described  in 
said  petition,  the  same  not  being  filed  for 
record  until  March  12,  1910;  that  on  Septem- 
ber 30,  1908,  Branham  conveyed  to  his  co- 
plaintiff  Summet,  by  warranty  deed,  not  filed 
for  record  until  March  12,  1910,  an  undivided 
one-half  interest  in  a  part  of  said  property, 
fully  described  In  said  petition;  that  the 
said  option  contract  was  continued  in  force 
by  oral  agreement  for  a  consideration  from 
time  to  time,  but  that  Peltzer  and  wife,  by 
warranty  deed,  recorded  in  March,  1911,  pur- 
ported and  attempted  to  convey  all  the  prop- 
erty described  in  said  petition  to  the  defend- 
ant the  Badger  Lumber  Company  for  a  con- 
sideration named  of  $32,000;  that  at  the 
time  of  said  last-mentioned  conveyance  plain- 
tiffs had  actual  possession  of  said  property; 
that  the  Badger  Lumber  (Company  bad  actual 
knowledge  and  record  notice  of  the  possession 
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of  the  plaintiffs  and  of  their  rights  In  the 
premises;  that  for  15  months  or  more  the 
Badger  Lumber  Company  had  paid  rent  to 
Summet  for  a  portion  of  said  property;  that 
just  prior  to  the  making  of  the  deed  to  the 
lumber  company  by  Peltzer  and  wife  the  said 
lumber  company,  with  full  Icnowledge  of 
plaintiffs'  possession  and  rights,  negotiated 
with  plaintiffs  for  the  purchase  of  the  prop- 
erty, except  a  tract  which  plaintiffs  had  sold 
to  the  Brockett  Cement  Company  under  the 
provisions  of  said  option  contract  before 
mentioned.  Plaintiffs  further  allege  that  the 
purported  sale  by  Peltzer  to  the  Badger  Lum- 
ber Company  was  not  In  good  faith,  nor  for 
the  consideration  expressed,  nor  any  like 
sum,  but  was  made  in  furtherance  of  a  plot 
to  divest  Peltzer  of  the  record  title  to  the 
property  and  to  cut  off  the  equitable  rights 
of  the  plaintiffs,  subject  to  the  incumbrances ; 
tliat  Peltzer  did  not  have,  and  could  not  con- 
vey, a  fee-simple  title  to  any  one,  but  held 
the  property  in  trust  for  plaintiffs,  subject 
to  the  incumbrances  thereon,  and  that  plain- 
tiffs are  without  remedy  at  law.  Plaintiffs 
therefore  pray  that  the  conveyance  to  the 
said  lumber  company  be  set  aside,  and  the 
title  to  said  property  declared  to  be  in  Peltzer 
as  trustee  for  plaintiffs,  and  that  plaintiffs 
be  declared  the  equitable  owners  thereof,  sub- 
ject to  the  Incumbrances  thereon,  and  that 
plaintiffs  have  judgment  against  the  defend- 
ants for  damages  for  trespasses  committed 
and  for  general  equitable  relief. 

[1 , 2]  The  deed  from  Branham  to  Peltzer 
of  the  property  descrlt>fed  in  the  petition  was 
absolute  on  its  face;  and  the  agreement  of 
the  parties  made  immediately  thereafter  sim- 
ply gave  Branham,  within  the  time  limited 
and  at  the  price  named,  the  right  to  repur- 
chase the  property  conveyed.  Aside  from  the 
statement  made  in  the  i)etltion  that  "the 
deed  and  the  contract  constitute  a  mortgage," 
which  is  a  mere  conclusion,  there  is  no  al- 
legation that  will  authorize  the  admission  of 
testimony  to  prove  that  the  instruments 
named  are  other  than  their  words  indicate. 
Jones  v.  Hubbard,  193  Mo.  loc.  clt.  164,  90 
S.  W.  1137. 

The  admission  of  testimony  Is,  as  a  general 
proposition,  limited  to  the  proof  of  material 
issues  which  have  been  properly  pleaded.  In 
this  case  the  material  Issue  was  as  to  the 
real  nature  or  purpose  of  the  Instruments  in 
question;  if,  as  contended,  they  constitute  a 
mortgage,  the  burden  is  on  plaintiffs  to  prove 
it,  and  to  enable  this  to  be  done,  such  facts 
must  be  alleged  as  will  authorize  the  admis- 
sion of  testimony  to  support  the  contention. 

[3,  4]  The  ultimate  fact  which  will  convert 
a  deed  absolute  on  its  face  into  a  mortgage 
is  that  the  deed  was  given  to  secure  a  debt ; 
or,  as  has  been  frequently  stated,  the  test  by 
which  to  determine  whether  a  transaction  Is 
d  mortgage  or  a  conditional  sale  is  this:  If, 
after  the  execution  and  delivery  of  the  in- 
strument evidencing  the  transfer,  the  debt 


still  subsists  between  the  parties,  it  Is  a  mort- 
gage ;  If,  however,  there  Is  no  debt  still  sub- 
sisting, and  the  grantor  has  the  privilege  of 
refunding  If  he  pleases  within  a  given  time, 
thereby  entitling  him  to  a  reconveyance,  It  Is 
a  conditional  sale.  Cantwell  v.  Johnson,  236 
Mo.  loc.  clt.  605,  139  S.  W.  365,  Ann.  Gas. 
1912D,  705 ;  Duell  v.  Leslie,  207  Mo.  loc.  clt. 
667,  106  S.  W.  489;  Jones  v.  Hubbard,  supra; 
Bailey  v.  Trust  Co.,  188  Mo.  loc.  clt  492,  87 
S.  W.  1003;  Slowey  v.  McMurray,  27  Mo.  113, 
72  Am.  Dec.  251.  Such  allegations  shoald 
therefore  have  been  made  In  the  petition  as 
to  form  a  basis  for  the  Introduction  of  proof 
that  the  instruments  were  other  than  their 
words  indicated.  In  the  absence  of  these 
averments  no  cause  of  action  is  stated. 

It  therefore  follows  that  the  judgment  of 
the  trial  court  should  t>e  affirmed ;  and  It  is 
so  ordered. 

FARIS,  P.  J.,  and  BROWN,  J.,  concur. 


STATE  V.  HOBSON.    (No.  18702.) 

(Supreme  Court  of  Missouri,  Division  Na    2. 
May  25,  1915.) 

1.  INDICTMXNT     AMD     IhTORMATION     4ss>137 — 

Verification  of  Information— Affidavit 
OF  Prosecutrix— Failure  to  Attach. 
That  an  information  sworn  to  by  the  pros- 
ecuting attorney,  "according  to  his  liest  infor- 
mation and  t>elief,"  and  purporting  to  be  based 
on  the  affidavit  of  the  prosecutrix,  failed  to 
recite  that  the  affidavit  was  filed  with  the  clerk 
of  the  circuit  court,  did  not  require  that  it  be 
quashed;  Rev.  St  1909,  §  5057,  not  requiring 
tnat  the  affidavit  of  the  prosecuting  witness  be 
filed  with  an  information  verified  by  the  prose- 
cuting attorney,  and  the  reference  to  the  affi- 
davit, in  the  information,  being  mere  surplus- 
age. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  480-487;  Dec. 
Dig.  «=>137.] 

2.  Criminal  Law  €=9695 — Reception  of  Evi- 
dence— Specific  Objectio?? — Necessitt. 

The  admiasion  of  testimony  over  an  ob- 
jection that  it  was  not  admissible  in  rebuttal 
was  not  error,  though  the  testimony  should 
have  been  excluded,  if  ohjected  to,  as  tending 
to  prove  a  separate  crime,  for  wnich  defend- 
ant was  not  on  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1633-1638;  Dec.  Dig.  <S=» 
095.] 

3.  Criminal  Law  «=»1153— Appeal— Discbe- 
tionabt  Ruling— Order  of  Proof. 

In  the  absence  of  an  abuse  of  discretioii, 
permitting  evidence  in  chief  to  be  introduced 
in  rebuttal  does  not  require  reversal  of  a  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.«w,  Gent  Dig.  H  3061-3066;  Dec.  Dig.  «s> 
115o.J 

4.  Criminal  Law  «=»e84— Order  of  Proof- 
Discretion. 

Permitting  evidence  in  chief  to  be  intro- 
duced in  rebuttal  was  not  an  abuse  of  discre- 
tion, where  accused  did  not  ask  for  further 
time  to  call  witnesses  to  refute  such  evidence. 

[Rd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1615,  1618;  Dec.  Dig.  «=> 
684.] 
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5.  CBnnNAi   liAW    «=»1038  —  Appeal  —  In  - 

STKucTioNS — Request. 
Where,  in  a  rape  case,  accused  failed  to 
request  an  instruction  restricting  the  effect  of 
evidence  to  prove  ^ia  conviction  of  a  felonious 
assanlt  on  his  wife,  to  his  credibility  as  a  wit- 
ness In  his  own  behalf,  the  failure  to  so  in- 
struct could  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
law,  Cent  Dig.  i  2646;    Dec.  Dig.  «=»1038.] 

6,  Rapk  ®=»52— Sufficiency  of  Evidence. 

Evidence  held  insufficient  to  sustain  de- 
fradant's  conviction  of  committing  statutory 
rape  on  his  12  year  old  daughter. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  H  71-74,  76;   Dea  Dig.  <3=»52.] 
1,  Bape  «=54— Testimont  of  Pbosecutbix— 

COEBOBORATIOn. 

That  prosecutrix  gave  birth  to  a  child  did 
not  corroborate  her  testimony  as  to  tlie  rape, 
where,  as  a  matter  of  law,  the  child  could  not 
have  Men  the  result  of  the  intercourse  on  the 
day  testified  to. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §§83.  84 ;    Dec.  Dig.  (S=>54.] 

8.  Witnesses  ^=»392  —  Impeaohjiknt— C!on- 

tbadictobt  statements. 
Where,  in  a  rape  case,  prosecutrix  testified 
that  she  was  afraid  of  defendant,  her  father, 
it  was  error  to  exdade  from  evidence  a  letter 
written  by  her  to  him,  which  indicated  that 
her  feelings  for  him  were  those  whidi  a  child 
would  naturally  entertain  for  its  parent. 

[Ed.  Note. — For  other  cases,  gee  Witnesseg, 
0>nt  Dig.  H  1248-1251,  1257;  Dec.  Dig.  «=> 
392.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;  Alonzo  D.  Burnes,  Judge. 

Joseph  Hobson  was  convicted  of  statutory 
rape,  and  api>eals.  Reversed  and  remanded. 

Defendant  was  convicted  of  committing 
statutory  rape  upon  his  12  year  old  daughter. 
Bertha  M.  Hobson,  and  appeals  from  a  Judg- 
ment of  the  circuit  court  of  Clinton  county' 
ftilDg  his  punishment  at  15  years  In  tbc 
penitentiary. 

The  evidence  of  prosecutrix  tends  to  prove 
that  the  alleged  crime  was  committed  on 
March  21,  1913,  at  the  home  of  defendant, 
In  Plattsburg,  Clinton  county.  Mo.,  while  his 
wife  (the  mother  of  prosecutrix)  was  tem- 
porarily away  from  home. 

The  prosecutrix  says:  That  she,  with  de- 
fendant and  a  younger  sister,  about  10  years 
of  age,  were  sleeping  in  the  same  bed;  the 
younger  sister  occupying  the  middle  of  the 
bed.  That  during  the  night  defendant  com- 
pelled his  younger  daughter  to  get  up  and 
get  on  the  outside  of  the  bed,  and  made 
prosecutrix  occupy  the  middle  of  the  bed, 
where  defendant  forcibly  had  sexual  Inter 
course  with  her ;  she  crying  and  begging  him 
to  desist,  and  be  threatening  violence  If  she 
told  any  one  of  his  crime.  The  testimony 
of  prosecutrix  tends  to  prove  that  she  was 
afraid  of  her  father;  that  her  feelings  to 
ward  him  after  the  alleged  rape  were  un- 
kind; ond  that  she  refused  to  remain  in  the 
same  bouse  with  him  at  night  while  her 
mother  was  away  from  home. 

Lucinda  Hobson  (sister  of  prosecutrix) 
testified  to  sleeping  in  the  same  bed  with  her 


father  and  prosecutrix;  that  her  father 
compelled  her  to  get  up  and  deep  on  the  out- 
side of  the  bed;  and  that  her  father  as- 
saulted prosecutrix.  Witness  stated  that  she 
did  not  hear  her  father  threaten  prosecutrix, 
having  gone  to  sleep  before  such  threat  was 
made. 

Within  a  very  short  time  after  this  alleg- 
ed assault,  defendant  moved  with  his  family 
to  the  Brick  Fry  farm;  but  the  evidence  does 
not  show  in  what  county  this  farm  is  located. 
Prosecutrix  says  that  at  the  Fry  farm  de- 
fendant again  bad  sexual  intercourse  with 
her. 

The  testimony  for  the  state  clearly  estab- 
lishes the  fact  that,  about  the  month  of 
March,  1914,  the  wife  of  defendant  was  taken 
to  a  hospital  in  the  city  of  St.  Joseph,  Mo.,  for 
an  operation,  and  that  she  remained  in  said 
city  under  treatment  about  three  weeks. 
Prosecutrix  accompanied  her  mother  to  St. 
Joseph,  and  wliile  her  mother  was  la  the 
hospital  prosecutrix  visited  an  aunt  who  re- 
sided in  that  city. 

Prosecutrix  gave  birth  to  a  diild  on  June 
26,  1914,  and  immediately  thereafter  the 
present  charge  was  preferred  against  defend- 
ant 

A  man  named  McClelland,  who  was  con- 
fined in  the  Clinton  county  Jail  when  defend- 
ant was  first  Incarcerated  therein,  stated  that 
defendant  told  him  while  In  said  Jail  that  he 
(defendant)  was  guilty,  but  "would  get  out 
if  he  could."  It  appears  by  McClelland's  evi- 
dence that  a  confession  of  his  guilt  was 
among  the  first  words  spoken  by  defendant 
after  he  met  McClelland  in  Jail. 

Prosecutrix  stated  that  defendant  had  shot 
at  her  mother  on  one  occasion,  but  she  did 
not  know  why  he  committed  that  assault 
Nor  was  it  explained  whether  or  not  defend- 
ant was  prosecuted  for  shooting  at  his  wife. 

Defendant  flatly  denied  the  charge  of  rape, 
but  admitted,  upon  cross-examination,  that 
he  had  been  convicted  of  felonious  assault 
upon  his  wife. 

The  record  of  this  cause  is  poorly  arranged 
and  poorly  Indexed.  Much  of  it  contains  no 
index  at  all,  and  no  page  numbers.  The 
motions  and  instructions  are  intermingled 
with  the  record  proper.  To  add  to  the  con- 
fusion, the  transcript  contains  a  complete 
copy  of  the  evidence  taken  during  the  prelim- 
inary examination,  without  any  showing  that 
such  evidence  was  introduced  upon  the  trial 
of  the  cause  tn  the  circuit  court  A  few 
witnesses  testified  that  the  reputation  of  pros- 
ecutrix for  veracity  was  bad. 

Errors  assigned  are:  (1)  Lack  of  verifica- 
tion of  information;  (2)  insufiiciency  of  evi- 
dence ;  (3)  omission  to  fully  instruct  the  Jury ; 
(4)  admission  of  improper  evidence;  and  (5) 
exclusion  of  competent  evidence. 

Such  other  facts  as  are  necessary  to  make 
clear  the  conclusions  we  have  reached  will 
be  noted  In  our  opinion. 


<^For  other  caui  see  Bam*  topic  and  YXr-NUMBBR  In  all  Key-Numbered  Digests  and  ludaxes 
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i\  B.  Ellis,  Of  Plattsbarg,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  for  the  State. 

I.  Information. 

BROWN,  J.  (after  stating  the  facts  as 
above).  [1  ]  The  defendant  sought  by  motion 
to  quash  the  information  of  the  prosecuting 
attorney,  because  it  purported  to  be  based 
upon  the  affidavit  of  Bertha  M.  Hobson,  but 
contained  no  recital  that  said  affidavit  was 
filed  with  the  clerk  of  the  circnlt  court  The 
motion  to  quash  was  overruled,  and  the  ac- 
tion of  the  court  in  that  respect  Is  urged  as 
error  meet  for  reversal.  This  insistence  la 
without  merit  Section  5057,  R.  S.  1909,  does 
not  require  the  affidavit  of  the  prosecuting 
witness  to  be  filed  with  the  information  in 
cases  where  said  information  is  verified  by 
the  prosecuting  attorney  himself.  The  in- 
formation In  this  case  Is  sworn  to  by  the 
prosecuting  attorney,  "according  to  his  best 
information  and  belief,"  which  is  all  the  ver- 
ification needed.  State  v.  Nave,  185  Mo.  125, 
loc.  dt  132,  84  S.  W.  1. 

The  affidavit  of  prosecutrix.  Bertha  M. 
Hobson,  upon  which  defendant  was  arrested 
and  awarded  a  preliminary  examination,  is 
embodied  In  the  transcript  of  the  examining 
magistrate  filed  in  the  office  of  the  clerk  of 
the  circuit  court  in  this  cause,  so  that  it  was 
accessible  to  defendant's  attorney.  Under 
the  facts  in  this  case,  the  reference  to  said 
affidavit  in  the  Information  may  be  treated 
as  surplusage.  State  v.  Cummlngs,  248  Mo. 
509,  loc.  dt.  516,  154  S.  W.  725, 

U.  Objection  to  Evidence. 

[2-4]  After  the  prosecutrix  had  testified  to 
the  rape  alleged  to  have  been  committed  upon 
her  on  March  21,  1913,  that  she  had  never 
kept  company  with  any  man,  and  that  de- 
fendant was  the  father  of  her  child,  the  de- 
fendant Introduced  a  witness  whose  testimo- 
ny tended  to  prove  that  nine  months  was 
the  ordinary  period  of  gestation,  and  that  it 
would  have  been  impossible  for  prosecutrix 
to  have  become  pregnant  on  March  21,  1913 ; 
her  child  not  having  been  bom  until  June  26, 
1914,  more  than  16  months  thereafter.  To 
meet  this  situation,  the  state  recalled  the 
prosecutrix  and,  as  a  part  of  Its  rebuttal  evi- 
dence, ottered  to  prove  that  defendant  had 
sexual  Intercourse  with  her  on  the  Brick 
Pry  farm  some  two  weeks  after  the  first 
crime  Is  alleged  to  have  taken  place  In  Platts- 
burg.  Defendant  objected  to  this  evidence  of 
subsequent  acts  of  sexual  intercourse  on  the 
ground  that  it  was  evidence  in  chief,  and  not 
admissible  as  rebuttal  testimony.  The  court 
overruled  the  objection,  remarking  that  the 
state  had  the  right  to  prove  the  parentage 
of  the  child  bom  to  prosecutrix.  To  this  rul- 
ing defendant  excepted.  Prosecutrix  then 
Cestifled  that  defendant  had  Intercourse  with 
her  on  the  Brick  Fry  farm  some  two  or  three 
weeks  after  the  alleged  assault  on  her  in 
Plattsburg. 


The  trial  court  did  not  err  in  admitting 
the  testimony  complained  of.  It  was  not 
properly  objected  to.  It  Is  the  duty  of  liti- 
gants, in  objecting  to  Improper  evidence,  to 
spedflcally  point  out  the  reason  why  such 
evidence  should  not  be  admitted.  This  for 
the  reason  that  no  court  is  supposed  to  both 
know  and  remember  all  the  law  all  the  time. 
State  V.  Walton,  255  Mo.  loc.  dt  244,  164  S. 
W.  211;  State  v.  Kanupka,  247  Mo.  loc.  clt 
714,  153  S.  W.  1056;  State  v.  McCord,  237 
Mo.  loc  dt  245,  140  S.  W.  885.  If  the  ob- 
jection to  this  evidence  had  been  made  upon 
the  ground  that  It  tended  to  prove  a  separate 
crime  for  which  defendant  was  not  on  trial, 
a  more  serious  question  would  now  confront 
us.  It  Is  usually  discretionary  with  the  trial 
court  as  to  whether  It  will  allow  evidence  In 
chief  to  be  Introduced  in  rebuttal,  and,  un- 
less that  discretion  be  abused,  it  will  not 
justify  reversaL  In  the  case  at  bar  the  de- 
fendant did  not  ask  for  further  time  to  call 
witnesses  to  refute  the  evidence  of  subse- 
quent ads  of  intercourse;  so  we  find  that  be 
has  no  Just  ground  to  complain  of  the  admis- 
sion of  said  evidence  because  It  was  intro- 
duced In  rebuttal.  State  v.  Buchler,  103  Ma 
203,  15  S.  W.  331;  State  v.  Miles,  199  Mo. 
loc.  dt  646,  98  S.  W.  25 ;  State  v.  ThornhUl, 
177  Mo.  601,  loc.  dt  696,  76  S.  W.  948.  The 
cases  of  State  v.  Falmberg,  199  Ma  288,  97 
S.  W.  566,  lie  Am.  St  Rep.  476,  and  State 
V.  Hurley,  242  Mo.  452,  146  S.  W.  1154,  while 
dealing  with  cases  similar  to  the  one  at  bar, 
are  not  In  point  on  the  record  in  this  cas& 

III.  Former  Conviction. 

[6]  There  Is  evidence  tending  to  prove  that 
defendant  had  been  convicted  of  felonious 
assault  upon  his  wife.  He  was,  of  course, 
entitled  to  an  Instruction  restricting  the  ef- 
fect of  that  evidence  to  his  credibility  as  a 
witness  In  his  own  behalf,  but,  that  being  a 
collateral  issue,  defendant's  attorney  should 
have  prepared  and  requested  such  instruc- 
tion. Having  neglected  to  do  so,  he  is  not 
entitled  to  have  that  issue  considered  In  this 
appeal.  State  v.  Rasco,  239  Mo.  635,  loc.  dt 
.582,  144  S.  W.  449,  State  v.  Starr,  244  Ma 
161,  148  S.  W.  862. 

IV.  Insufficiency  of  Evidence. 
[6]  After  carefully  considering  the  record 
in  this  cause,  we  have  arrived  at  the  condu- 
sion  that  the  evidence  is  not  suffident  to  sup- 
port the  conviction  of  defendant.  The  first 
act  of  sexual  intercourse  which  the  state  at- 
tempted to  prove  is  alleged  to  have  occurred 
at  Plattsburg,  Clinton  county,  Mo.,  on  March 
21,  1913,  more  than  15  months  before  the 
child  was  bom  to  prosecutrix.  Prosecutrix 
contends  that  defendant  was  the  father  of 
her  cbUd,  but  under  the  laws  of  nature,  it 
would  have  been  Impossible  for  her  to  have 
become  pregnant  on  March  21,  1913,  and  not 
to  have  been  delivered  of  a  child  prior  to 
June  26,  1014.  It  is  true  that  when  recalled 
In  rebuttal,  prosecutrix  testified  that  def end- 


Digitized  by 


Google 


Uo.) 


BRANDT  ▼.  BENTS 


877 


aat  again  had  Intercourse  with  her  some  two 
or  three  weeks  later  on  the  Brick  Fry  farm, 
bat,  In  addition  to  the  failure  of  tbe  state 
to  prove  tbat  the  Brick  Fry  farm  Is  In  Clin- 
ton county,  the  period  of  conception  is  still 
placed  at  more  than  14  months  before  the 
birth  of  the  child. 

[7]  Tbe  ordinary  period  of  gestation  is  Ju- 
didally  known  as  40  weeks,  and  is  never  sup- 
posed to  extend  beyond  300  days,  so  that  the 
eridence  of  a  repetition  of  the  crime  two  or 
three  weeks  after  the  first  act  does  not  ma- 
terially help  the  state.  16  Cyc.  871;  People 
T.  Farina,  134  App.  Div.  110,  118  N.  Y.  Supp. 
loc.  clt  810,  820;  State  v.  Blackburn.  138 
Iowa,  745,  114  N.  W.  «31.  Of  course,  it  was 
not  necessary  for  prosecutrix  to  become  preg- 
nant to  make  out  the  crime  of  statutory  rape, 
but,  having  charged  defendant  with  being  the 
father  of  her  child,  her  testimony  Is  greatly 
weakened  by  proof  which  showed  that  he 
could  not  have  been  its  father. 

On  account  of  the  natural  prejudice  which 
la  engendered  in  the  mind  of  tixe  public  by 
a  charge  of  Incest  or  rape  preferred  against 
a  father  by  his  own  child,  we  deem  it  appro- 
priate to  scan  the  evidence  in  this  class  of 
cases  very  carefully  to  ascertain  if  the  con- 
viction rests  upon  evidence  of  a  satisfactory 
character.  State  v.  Hughes,  258  Mo.  264, 
loc  clt  272,  167  S.  W.  529;  State  v.  Brown, 
209  Mo.  413,  107  S.  W.  1068 ;  State  v.  Tevls, 
234  Mo.  276,  loc.  clt.  284,  136  S.  W.  339.  In 
this  case  the  evidence  introduced  at  the  trial 
is  not  satisfactory. 

y.  Proper  Evidence. 

[8]  At  the  trial  defendant  offered  in  evi- 
dence the  following  letter  which  prosecutrix 
admitted  she  wrote  to  him  from  St  Joseph, 
Mo.: 

"St  Joe  Mo  March  Mon  0  1914. 

"Dear  papa  I  tought  I  would  Write  you  a 
few  lines  to  let  you  know  tbat  Mama  is  Jest 
fine  they  took  her  down  yesterday  and  Sewed 
her  np  and  they  never  gave  her  enything  to 
numb  the  pain  I  have  been  up  to  see  her  every 
day  she  can  set  up  In  a  wheal  chair  say  papa 
pleas  send  nxe  some  money  I  wont  to  come 
home  I  cant  stay  here  eny  longer  I  will  come 
home  and  clean  up  the  house  How  is  Ada  and 
Lneinda  tell  aunt  Nellie  and  grandma  helo 
Bite  soon  and  let  Me  know  if  yon  got  this 
letter  good  by  from  Bertha  Hobson  X  X  X 
X   X    X    X    kisses  to  alL" 

Upon  objection  by  the  prosecuting  attorney, 
this  letter  was  excluded,  and  defendant  ex- 
cepted. We  think  the  court  erred  in  exclud- 
ing tbe  letter.  It  strongly  tends  to  show 
that,  at  the  time  it  was  written,  prosecutrix 
was  not  afraid  of  her  father,  and  that  her 
feelings  toward  him  were  those  which  a 
child  would  naturally  entertain  for  its  i>ar- 
ent.  It  tended  to  discredit  parts  of  prosecu- 
trix's evidence  wherein  she  had  stated  that 
she  was  so  afraid  of  her  father  tbat  she 
would  cot  sleep  In  the  same  house  with  him 
while  ber  mother  was  away  from  home.  A 
favorite  and  legitimate  way  to  discredit  and 


Impeach  witnesses  is  by  showing  tbat  they 
have  made  statements  out  of  court  which 
conflict  with  their  testimony  as  given  upon 
the  trial;  and  tixla  letter  tended  to  produce 
this  result,  and  should  have  been  admitted. 
Kelley*8  Criminal  Law  and  Practice  (3d  Ed.) 
SI  384,  385,  and  cases  cited. 

On  account  of  the  enormity  of  the  charge 
against  defendant,  we  have  read  the  evi- 
dence of  prosecutrix,  taken  at  the  prelimi- 
nary examination,  from  which  it  appears  that 
defendant  continued  his  unlawful  relations 
with  her  up  to  a  period  within  nine  months 
before  her  child  was  bom,  but,  as  it  nowhere 
appears  that  the  evidence  taken  at  the  pre- 
liminary was  read  to  the  Jury,  we  do  not  see 
how  it  can  be  used  to  eke  out  a  prima  facie 
case  for  the  state. 

At  the  preliminary  prosecutrix  testified 
concerning  her  trip  to  St  Joseph  as  follows: 

"Q.  When  your  mother  was  in  the  hospital, 
your  father  visited  there  frequently,  didn't  he? 
A.  Yes,  sir.  Q.  And  saw  you?  A.  Yes,  sir; 
and  tried  to  make  me  come  home,  and  1 
wouldn't  do  it  Q.  Yon  wouldn't  come?  A. 
No,  sir.  The  reason  I  didn't  want  to  come  was 
that  I  knew  if  I  come  home  that  he  would 
bother  me  so  much,  when  my  mother  got  home, 
I  would  be  dead." 

The  above  evidence  of  prosecutrix  at  the 
preliminary  is  so  directly  at  variance  with 
the  letter  written  from  St  Joseph  as  to  cast 
much  discredit  upon  her  testimony.  While 
we  do  not  think  the  evidence  taken  at  the 
preliminary  Is  properly  before  us  In  this  ap- 
peal, If  it  could  all  be  considered  here.  It 
would  not  help  tbe  state. 

Fy)r  the  error  of  the  trial  court  In  rejecting 
the  letter  written  by  prosecutrix  to.  her  fa- 
ther, and  because  of  the  Insufficiency  of  the 
evidence  to  support  the  verdict,  we  reverse 
the  Judgment,  and  remand  the  cause. 

WALKER,  J.,  concurs.  FARIS,  P.  J., 
dubitante. 


BRANDT  et  al.  v.  BENTB.     (No.  16774.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 

1.  QuiETiNQ  Title  «=>52— Basis  of  Recov- 
ery—Natubb  OF  Action— PLEAniNGS—Evi- 
nENCB — Statute. 

Under  Rev.  St  1909,  |  2585,  regulating 
suits  to  quiet  title,  the  effect  of  jud^ent  there- 
in, and  providing  that  legal  or  equitable  rigUta 
and  interests  of  every  kind  may  be  adjudged 
thereunder,  and  that,  on  the  trial  of  the  cause, 
if  the  same  be  asked  for  in  the  pleadings  of 
either  party,  the  court  may  award  full  and  com- 
plete recovery,  whether  legal  or  equitable,  etc., 
where  plaintiffs  sued  to  quiet  title  to  land, 
alleging  that  they  were  the  owners  in  fee  sim- 
ple, that  the  defendant  claimed  to  own  it,  and 
praying  for  a  decree  adjudging  title,  while  the 
defendant's  answfcr  interposed  no  equitable 
matter,  simply  alleging  that  he  was  the  own- 
er in  fee  simple  of  the  property,  and  praying 
for  a  decree  so  adjudging,  the  action  was  legal 
in  nature,  and  plaintiffs'  recovery  could  be  pred- 
icated only  upon  legal  rights,  since  by  the 
statute  the  character  of  such  suit  is  determined 
by  tbe  pleadings,  not  by  the  evidence  adduced 
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on  trial,  although  an  action  at  law  may  be  con- 
verted into  a  suit  in  equity  by  the  setting  forth 
in  the  answer  of  proper  equitable  defenses  or 
rights  with  a  prayer  for  affirmative  relief. 

[Ed.  Kote.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {$  99,  102,  103;  Dec.  Dig.  «=» 
o2.j 

2.  Appeai,  and  Ebbob  <S=9846— Questions  op 
Fact— Review — Nature  of  Action. 

Plaintiffs  sued  to  quiet  title,  alleging  title 
in  fee.  Defendant's  answer  asserted  his  title 
in  fee,  and  prayed  that  it  be  ciuieted.  At  the 
trial  the  evidence  was  conflicting  whether  the 
deedto  defendant  from  plaintiffs  ancestor  was 
obtained  by  undue  influence,  and  no  instructions 
were  asked  or  given.  The  finding  was  the  mere 
general  one  that  the  issues  were  found  for  de- 
fendant. Held  that,  issue  raised  by  the  plead- 
ings being  a  mere  contest  between  two  legal 
titles,  the  appellate  court  could  not  review  the 
sufficiency  of  the  evidence  on'  the  question  of 
undue   influence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3347-3362,  3366;  Dec. 
Dig.  <S=»846.] 

3.  PtEADiNO    «=5»237— Amendment— Statute. 

Under  Rev.  St.  1909,  §  1848,  providing  that 
the  court  may  at  any  time  before  final  judgment, 
in  furtherance  of  justice,  and  on  such  terms 
aa  may  l>e  proper,  amend  any  pleading,  etc.,  by 
conforming  such  pleading  to  the  facts  proved, 
plaintiffs,  in  suit  to  quiet  title,  wherein  they 
pleaded  purely  legal  rights,  could  amend  such 
pleadings,  after  proof  of  equitable  rights  in 
themselves,  to  conform  to  such  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §S  603-619;    Dec.  Dig.  <S=>237.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; R.  A.  Breuer,  Judge. 

Suit  by  Frank  Brandt  and  otbers  against 
Fritz  Bente.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

This  suit  is  to  quiet  title  to  about  40  acres 
of  land.  The  allegations  of  the  petition  are 
that  plaintiffs  "are  the  owners  in  fee  simple" 
of  the  land  and  that  defendant  claims  to 
own  It,  and  the  prayer  is  for  a  decree  ad- 
Judging  the  title  of  the  parties.  The  answer 
denied  plaintiffs'  title,  avers  defendant  owns 
the  land,  and  prays  for  a  decree  to  that  ef- 
fect The  cause  was  tried  before  the  court 
without  the  Jury.  The  evidence  tended  to 
prove  that  plaintiffs  were  the  heirs  of  Henry 
Brandt ;  that  defendant  claimed  title  under 
a  deed  to  him  executed  and  delivered  by 
Henry  Brandt  on  January  4,  1908.  Plain- 
tiffs gave  evidence  tending  to  prove  that 
their  father  died  in  June,  1909,  and  that  the 
deed  which  he  bad  made  to  defendant  was 
without  adequate  consideration,  and  the  re- 
sult of  undue  influence  exerted  by  the  gran- 
tee, who  bore  a  fiduciary  relation  to  the 
grantor,  who  was  more  than  80  years  old 
when  he  made  the  deed,  and  had  been  living 
alone  on  this  little  farm  adjoining  the  farm 
of  defendant  for  about  20  years,  and  for 
5  years  had  been  taking  his  meals  at  defend- 
ant's house,  or  having  them  brought  to  him 
by  defendant  when  he  was  unable  to  go  for 
them ;  that  he  was  charged  for  this  service 
$24  per  month,  which  was  paid  to  defend- 
ant ;   that  defendant  bad  been  put  in  posses- 


sion of  about  $735  belonging  to  the  said  Hen- 
ry Brandt,  and  had  appropriated  that  in  pay- 
ment for  the  board  so  furnished;  that  de- 
fendant was  also  accustomed  to  transact 
certain  business  matters  for  the'  grantor  In 
the  deed.  The  deed  itself  recites  that  it  was 
for  the  consideration  of  $1  and  lore  and  af- 
fection. It  transfers  the  land  In  fee,  but 
reserves  to  the  grantor  the  right  to  occupy 
the  buildings  thereon  during  bis  natural  life, 
but  not  to  rent  the  same  to  outside  parties. 
It  also  recites  that  the  grantee  "agrees  and 
binds  himself  to  board  party  of  the  first  part 
during  his  natural  life,  and  also  to  see  that 
he  is  well  taken  care  of."  About  18  months 
after  the  making  of  this  deed  Henry  Brandt 
died  and  was  buried,  and  the  expenses  of 
his  funeral  were  paid  by  the  grantee  in  the 
deed.  The  evidence  was  conflicting  as  to 
the  mental  capacity  of  the  grantor  in  the 
deed  to  transact  the  ordinary  business  of  his 
life  and  to  understand  such  transactions. 
No  Instructions  were  asked  or  given.  The 
court  rendered  a  Judgment  for  defendant, 
and  plaintiff  appealed. 

John  W.  Booth,  of  Union,  and  Jesse  H. 
Schaper,  of  Washington,  for  appellants.  O. 
E.  Meyersieck,  of  Union,  for  respondent 

BOND,  J.  (after  stating  the  facts  as  above), 
[t]  I.  The  section  of  the  statute  under 
which  this  suit  was  brought  was  originally 
enacted  in  1897  (Laws  of  1897,  p.  74),  ana 
was  subsequently  amended  In  1904,  and  in 
its  present  state  is  contained  in  the  revision 
of  1909  as  section  2535.  After  a  full  con- 
sideration of  this  statute  as  it  has  been 
broadened  and  made  more  definite  by  the 
amendment  which  was  added  in  1909,  the 
courts  have  reached  the  conclusion  that  in 
taking  advantage  of  Its  provision,  the  char- 
acter of  the  suit,  whether  legal  or  equitable, 
is  fixed  and  determined  by  the  statements 
and  allegations  made  by  the  plaintiff  In  his 
pleadings  and  the  redress  sought  therein 
coupled  with  the  defenses  and  counterclaims 
made  in  the  answer.  This  ruling  necessarily 
results  from  the  plain  language  of  the  act  in 
its  present  form. 

What  the  statute  means  and  what  It  says 
is  that  "legal  or  equitable  rights"  and  inter- 
ests of  every  kind  may  be  adjudged  thereun- 
der, and  "upon  the  trial  of  such  cause,  if 
the  same  be  asked  for  in  the  pleadings  of  ei- 
ther party,  the  court  •  •  •  may  award 
full  and  complete  relief  whether  legal  or  eq- 
uitable," etc.  This  language  Is  too  plain  for 
anything  but  mere  interpretation ;  and  hence 
it  has  been  repeatedly  decided  that  the  na- 
ture of  the  case  brought  under  this  statute 
is  determinable  by  the  pleadings  of  both  par- 
ties. If  these  show  it  to  be  an  action  at  law, 
it  must  be  treated  as  such,  with  all  the  in- 
cidents thereto,  and,  if  they  disclose  the  case 
to  be  one  in  equity,  it  vrill  be  determined  as 
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other  salts  of  that  nature,  so  that  under  this 
statute,  as  tn  all  other  cases,  the  character 
of  the  snlt,  whether  legal  or  equitable.  Is  re- 
solved by  the  pleadings  of  the  parties,  and  not 
by  the  evidence  adduced  on  the  trial.  This 
role  often  permits  an  action  at  law  as  set 
oat  In  the  pleadings  to  be  converted  into  a 
salt  In  equity  by  the  setting  -forth  tn  the  an- 
swer of  proper  equitable  defenses  or  equitable 
rights  accompanied  by  a  prayer  for  affirm- 
atire  relief,  but  it  does  not  permit  a  suit 
strictly  legal  as  shown  by  the  pleadings  of 
both  parties  to  become  one  in  equity  because 
at  the  introduction  of  evidence  on  the  trial 
tending  to  prove  that  the  issues  Involved  are 
governed  by  equitable  principles  and  that  re- 
lief could  be  had  in  chancery.  Toler  v.  Ed- 
wards, 249  Mo.  loa  dt  158,  159,  156  S.  W.  26, 
and  cases  cited;  Minor  v.  Burton,  228  Mo.  558, 
m  S.  W.  964 ;  Thompson  v.  Stlllwell,  253  Mo. 
loc  cJt  94,  161  S.  W.  681 ;  Cousins  v.  White, 
246  Mo.  loc.  clt.  307,  151  S.  W.  737;  Lee  v, 
Conran,  213  Mo.  404,  111  8.  W.  1151. 

II.  Tested  by  this  rule,  plaintiffs  in  the 
present  case  brought  a  purely  legal  action 
without  any  averments  of  fact  upon  which 
equitable  relief  might  be  granted  or  which 
showed  that  they  were  possessed  of  or  enti- 
tled to  any  equitable  rights  whatever  against 
the  defendant. 

[2, 3]  Neither  was  the  nature  of  the  suit 
thus  Instituted  altered  by  the  answer  filed  by 
defendant ;  for  hesimply  alleged  that  he  was 
the  owner  in  fee  simple  of  the  property  in 
dispute,  and  prayed  for  a  decree  adjudging 
that  fact  The  evidence  introduced  by  the 
parties  related  to  matters  of  equitable  right 
to  annul  the  deed  executed  to  defendant,  for 
the  reason  ot  the  incapacity  of  the  maker  and 
for  undue  influence  exerted  over  his  mind  by 
defendant  Not  a  hint  of  any  of  these 
grounds  for  relief  Is  stated  in  the  pleadings 
of  either  party,  nor  is  any  reference  made 
thereto  In  the  judgment  or  decree  rendered 
by  the  trial  court,  which  was,  tn  substance,  a 
mere  statement  that  he  found  the  issues  for 
defendant.  The  suit  being  strictly  legal  in 
form  and  purpose,  and  Its  character  not  hav- 
hig  been  changed  by  the  adversary  pleadings, 
and  the  judgment  having  been  the  mere  re- 
cital of  a  legal  conclusion  reached  by  the 
trior  of  the  facts,  we  have  no  power  to  re- 
view such  finding  (no  instructions  having 
been  asked  or  given),  unless  we  totally  disre- 
gard the  nature  and  limitations  of  the  plead- 
ings of  the  parties  and  the  character  of  the 
Judgment  rendered,  and  confine  our  view  to 
the  evidence  relating  to  unpleaded  equitable 
rights  of  the  plaintiffs.  That  cannot  be  done. 
Newbam  v.  Kenton,  79  Mo.  382.  The  difll- 
culty  with  the  theory  of  the  learned  counsel 
is  that  the  proper  steps  were  not  taken  in  the 
trial  court  by  amendment  of  th^'  pleadings 
after  the  adduction  of  the  evldtzn.'e,  so  as  to 
present  the  theory  of  distinctive  equitable 
relief  which  it  Is  argued  in  the  brief  for  ap- 


pellants they  were  entitled  to  receive.  That 
appellants  had  a  clear  statutory  and  legal 
right  to  amend  their  pleadings  so  as  to  con- 
form to  the  proofs  is  beyond  any  doubt.  R. 
S.  Mo.  1909,  {  1848;  Newham  r.  Kenton,  su- 
pra; Bennett  v.  McCanse,  65  Ma  194;  Ir- 
vrin  V.  Chiles,  28  Mo.  576. 

Having  failed  so  to  do,  and  having  present- 
ed on  their  present  appeal  nothing  for  re- 
view, except  the  finding  of  a  trior  of  the  facts 
on  conflicting  evidence  without  the  interven- 
tion of  any  legal  error,  they  are  not  entitled 
to  reversal  of  that  finding. 

The  judgment  herein  is  therefore  affirmed. 
All  c<»icur. 


STATE  V.  FOWLER.    (No.  18694.) 

(Supreme  Court  of  Missouri.     Division  No.  2. 

May  25,  1915.) 

1.  Embezzlement  €=>47  —  Pbosecution  —  Of- 

FBNSX. 

In  a  prosecution  under  Rev.  St  1909,  } 
4556,  providing  that  any  administrator  convert- 
ing  to  his  own  use,  or  using  by  way  of  invest- 
ment or  making  way  with  or  secreting,  any 
moneys  coming  to  him  by  virtue  of  his  office, 
shall  be  punished  as  for  stealing  property  of  the 
kind  or  value  so  embezzled,  etc.,  the  state's  proof 
that  defendant  had  been  appointed  administra- 
tor, and  on  his  final  settlement  had  shown  ani 
amount  in  his  bands  for  distribution,  as  to 
which  the  probate  court  had  ordered  him  to 
report  its  payment  with  voucher  therefor  as 
"speedily  as  possible,"  and  that  defendant  had 
failed  to  file  such  voucher,  without  showing  his 
failure  to  pay  the  amount  to  the  distributee,  or 
offering  any  evidence  as  to  his  embezzlement 
thereof,  was  insufficient  to  take  the  case  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  <3=947.] 

2.  Cbiminai,  Law  <S=»1158  —  Revibw  —  Ques- 
tions OF  Fact. 

Whenever,  in  the  view  of  the  Supreme 
Court,  there  is  substantial  evidence  of  every 
element  going  to  make  up  a  given  crime,  how- 
ever the  great  weight  of  the  evidence  may  fall 
or  on  whichsoever  side  the  preponderance  may 
be,  the  triers  of  fact  have  the  right  of  passing  on 
its  credibility. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  3061-3066,  3070,  3071,  3074 ; 
Dec.  Dig.  «=9ll68.] 

3.  Cbiminai.  Law  «=»308—Pbe8umption— In- 
nocence. 

The  presumption  of  Innocence  shields  a  de- 
fendant until  overcome  by  proof  which  as  a  mat- 
ter of  law  makes  a  prima  facie  case  of  guilt. 
[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  731 ;   Dec.  Dig.  <&=»308.} 

Appeal  from  Circuit  Court  Clay  County; 
David  H,  Harris,  Judge. 

William  E.  Fowler  was  convicted  of  embez- 
zlement and  he  appeals.  Reversed,  and  de- 
fendant discharged. 

Defendant  convicted  in  the  circuit  court 
of  Clay  county  for  a  violation  of  the  provi- 
sions of  section  4556,  R.  S.  1909,  and  having 
had  assessed  against  him  as  punishment 
therefor  imprisonment  in  the  state  peniten- 
tiary for  the  term  of  three  years,  has,  after 
the  usual  motions,  api)ealed. 
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The  facts  are  few  and  sixDple.  Defendant 
was  by  the  probate  court  of  Clay  county  duly 
appointed  the  administrator  of  the  estate  of 
one  Delaven  E.  Finn,  deceased,  and  in  all 
things  duly  qualified  as  such  and  proceeded 
to  administer  said  estate  and  settle  it  up. 
There  came  into  his  hands  as  such  adminis- 
trator assets  of  said  estate  amounting  to 
some  $6,000,  which  he  handled  in  such  wise 
pursuant  to  the  orders  of  the  probate  court 
as  that  there  was  found  to  be  due  said  es- 
tate on  the  9th  day  of  September,  1912,  at  the 
close  of  the  administration  on  final  settle- 
ment filed  on  that  day,  the  sum  of  $1,678.05. 
It  was  further  found  that  one  Myrtle  M.  Ken- 
nedy was  the  only  heir  and  sole  distributee  of 
this  estate  and  that  she  was  as  such  entitled 
upon  final  settlement  to  the  whole  of  said 
above  named  sum.  This  state  of  facts  being 
shown,  the  probate  court  on  the  date  last 
aforesaid  made  the  following  order: 

"Now^on  this  9th  day  of  September,  1912, 
comes  William  £.  Fowler,  administrator  of  the 
estate  of  Dclaren  E.  Finn,  deceased,  by  his 
attorney,  and  also  comes  Myrtle  M.  Kennedy, 
sole  heir  and  distributee  of  the  estate  of  said 
Delaven  E.  Finn,  deceased,  in  proper  person  and 
by  her  attorney;  and  said  administrator  now 
here  files  bis  final  settlement  in  said  estate,  on 
sxamination  whereof,  the  court  finds  that  there 
remains  in  the  hands  of  said  administrator  for 
distribution  in  said  estate  the  sum  of  $1,678.05. 
And  the  court  further  finds  that  said  adminis- 
trator duly  pubUshed  notice  of  his  intention 
to  make  final  settlement  in  said  estate  at  this 
term  of  court,  and  filed  the  proof  of  said  publica- 
tion herein,  And  the  court  further  finds  that 
said  final  settlement  has  been  by  order  of  this 
court  regularly  continued  until  this  date.  And 
the  court  further  finds  said  Myrtle  M.  Kennedy 
to  be  the  sole  heir  and  distributee  of  the  estate 
of  said  Delaven  E.  Finn,  deceased.  And  the 
court,  having  fully  examined  said  final  settle- 
ment and  the  vouchers  accompanying  same,  finds 
it  to  be  correct.  It  Is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  said  final 
settlement  be,  and  the  same  is  hereby  approved 
and  ordered  to  be  recorded,  and  that  the  balance 
found  due  for  distribution  herein,  to  wit,  the 
said  sum  of  $1,678.05,  be  by  said  William  E. 
Fowler,  administrator,  paid  to  said  Myrtle  M. 
Kennedy,  sole  heir  and  distributee,  as  afore- 
said. And  it  is  further  ordered  by  the  court 
that  said  administrator  report  the  payment  of 
saidj  amount,  with  voucher  therefor,  to  this  court 
as  speedily  as  is  possible." 

The  above  order  was  offered  upon  the  trial. 
There  was  likewise  offered  the  testimony  of 
Judge  Lewis  G.  Hopkins,  judge  of  the  probate 
court  of  said  county,  who,  among  other 
things.  Identified  the  records  which  were  duly 
offered  and  the  effect  of  which  we  have  stat- 
ed above.  Pertinent  to  the  facts  in  the  case. 
Judge  Hopkins  was  asked  and  answered  the 
following  questions,  to  wit: 

"Q.  I'll  ask  you  to  state  whether  or  not  any 
report  of  distribution  was  ever  filed  in  the  estate 
of  Delaven  E.  Finn  by  William  E.  Fowler,  the 
administrator,  in  pursuance  to  the  order  of 
your  court  that  he  distribute  the  balance  found 
to  be  due  to  the  beneficiary  of  that  estate? 
A.  No.  Q.  And  was  any  receipt  from  the  bene- 
ficiary to  the  administrator,  William  E.  Fowler, 
ever  filed  or  produced  in  your  court?  A.  No, 
sir." 

This  was  all  of  the  pertinent  evidence  of- 
fered in  the  case  outside  of  formal  matters 


showing  the  appointment  of  defendant  as  ad- 
ministrator ;  his  qualifying  as  such ;  his  fil- 
ing certain  term  settlements;  his  filing  the 
said  final  settlement  from  which  the  facts 
and  such  balance  as  stated  appeared;  and 
the  further  fact  that  these  matters  and  things 
transpired  in  Clay  county.  After  showing 
these  formal  matters,  and  after  offering  the 
above-quoted  order  of  the  probate  court  and 
the  above  testimony  of  Judge  Hopkins  show- 
ing the  failure  and  neglect  of  defendant  to 
file  the  report  of  distribution  and  the  voucher 
mentioned  In  said  order,  the  state  rested. 
The  defendant  offered  no  evidence  whatever 
on  his  part,  but  requested,  among  other  In- 
structions, a  peremptory  instruction  to  the 
Jury  that  they  should  acquit  him  on  account 
of  the  insufficiency  of  the  evidence  offered  by 
the  state.  This  Instruction  the  court  refused 
to  give. 

If  other  facts  shall  become  necessary  for 
an  understanding  of  the  things  discussed  in 
the  subjoined  opinion,  they  will  be  found  set 
out  therein. 

James  M.  Sandusky  and  Ralph  Hughes, 
both  of  Liberty,  Craven  &  Moore,  of  Excel- 
sior Springs,  and  Isaac  B.  Kimbrell,  of  Kan- 
sas City,  for  appellant.  John  T.  Barker, 
Atty.  Gen.  (Shrader  P.  Howell,  of  Jefferson 
City,  of  counsel),  for  the  State. 

FABIS,  P.  J.  (after  stating  the  facts  as 
above).  We  are  met  at  the  outset  by  the 
strenuous  Insistence  of  defendant  that  the 
evidence  adduced  by  the  state  is  not  sufficient 
to  make  out  a  case  to  go  to  the  jury.  De- 
fendant offered  no  evidence,  contenting  him- 
self with  .what  the  state  presented. 

[1]  Approaching  this  contention  in  a  mod- 
erately logical  way,  we  note  that  the  applica- 
ble part  of  section  4558,  B.  S.  1909,  under 
which  defendant  was  prosecuted  and  coii> 
victed,  thus  provides: 

"If  any  •  •  •  administrator  •  •  • 
shall  convert  to  his  own  use,  in  any  manner 
whatever,  or  shah  use  by  way  of  investment  in 
any  kind  of  property,  ♦  ♦  ♦  or  shall  make 
way  with  or  secrete  ♦  •  •  any  moneys  that 
may  have  come  to  him  •  •  *  by  virtue  of  his 
•  •  •  office  *  *  •  or  by  virtue  of  any  trust 
reposed  in  him,  •  •  •  every  such  •  •  • 
administrator  •  •  •  shall  upon  conviction, 
be  punished  in  the  manner  prescribed  for  steal- 
ing property  of  the  kind  or  the  value  of  the 
article  so  embezzled,  converted,  taken  or  se- 
creted." 

It  Will  be  noted  that,  so  far  as  applicable 
to  the  concrete  facts  before  us  in  the  Instant 
case,  defendant,  in  order  to  be  held  guilty, 
must  by  the  proof  offered  by  the  state  be 
brought  within  one,  at  least,  of  the  four  ways 
by  which  this  section  can  be  violated.  That 
is,  it  must  be  shown:  (a)  That  he  converted 
this  sum  of  $1,678.05  (or  at  least  $30  thereof) 
to  his  own  use ;  or  (b)  that  he  Invested  It  in 
some  kind  of  property;  or  (e)  that  he  made 
way  with  it;  or  (d)  that  he  secreted  It  and 
hid  it  away  where  it  could  not  be  found.  If 
the  proof  shows  by  any  substantial  evidence 
that  defendant  did  all  or  either  of  the  above 
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gets,  this  conTlctlon  mnst  stand;  conveHiely, 
It  must  fall  If  such  proof  fall. 

We  have  seen  from  the  statement  that  the 
only  effort  made  by  tbe  state  to  prove  either 
a  coDTerslon,  an  investment,  a  making  away 
with,  or  a  secreting  of  this  snm  of  $1,678.0S, 
or  of  any  part  thereof,  was  by  a  showing  that 
the  probate  court  had  ordered  the  defendant 
to  pay  over  said  above  sum  to  the  distribu- 
tee, said  Myrtle  M.  Kennedy,  and  to  "report 
tbe  payment  of  said  amount  with  voucher 
therefor  to  this  court  as  speedily  as  po«aib{«" 
(italics  ours) ;  and  further  that  defendant 
Iiad  not  up  to  the  date  of  the  trial  below  re- 
ported such  payment  to  the  probate  court  of 
Clay  county,  or  filed  any  voucher  with  said 
court— speedily,  or  otherwise.  This  was  all. 
There  was  no  showing  that  defendant  bad 
not  paid  the  money  to  said  Myrtle  M.  Ken- 
nedy. For  aught  that  appears,  he  may 
have  done  so.  The  record  Is  clear  that  de- 
fendant did  not  file  any  receipt  or  voucher 
with  tbe  probate  court  showing,  or  evidenc- 
ing, such  payment  And  In  the  ultimate 
analysis  it  is  as  plain  as  daylight  that  this 
failure  to  file  such  voucher  Is  the  sum  total 
of  bis  offending,  so  far  as  this  record  dis- 
closes it.  Granting  for  argument's  sake,  but 
without  deciding  (not  being  called  on  here  so 
to  do),  that  the  probate  court  had  plenary 
power  to  require  defendant  to  file  a  receipt 
from  the  distributee  showing  the  payment  of 
this  mtihey  to  her,  was  the  failure  to  do  so 
criminal;  or,  to  be  a  little  more  exact,  was 
tbe  proof  of  tbe  fact  of  such  failure  prima 
facie  evidence  of  a  criminal  conversion  un- 
der the  terms  of  section  4556,  supra?  We  do 
not  think  so. 

It  will  be  noted  that  no  Bi>ecific  time  is  set 
for  filing  such  voucher.  The  order  merdy 
requires  that  it  be  filed  "as  speedily  as  pos- 
sible." At  what  moment  following  the  malt- 
ing of  this  order  on  tbe  9th  day  of  September, 
1912,  and  prior  to  tbe  finding  of  the  indict- 
ment herein  on  the  17th  day  of  June,  1913, 
did  the  failure  to  comply  therewith  cease  to 
be  an  innocent  act  and  become  a  crime? 

We  are  clearly  of  opinion  that  some  show- 
ing should  have  been  made  of  the  conversion 
to  his  own  use  of  this  money  by  defendant, 
if  in  fact  be  converted  it,  or  of  his  investing 
it,  if  he  did  so,  or  of  his  malclng  away  with 
it,  or  secreting  it,  if  this  was  tbe  fact  The 
defendant  may  have  had  the  money  in  the 
bank  to  his  credit  as  administrator  all  the 
time  for  aught  that  appears,  or  he  may  in 
fact  have  paid  it  promptly  to  the  distributee 
as  be  bad  been  ordered  to  do  by  the  probate 
court  As  to  all  things  negativing  the  fact 
of  payment  as  well  as  to  anything  proving 
the  alleged  fact  of  a  conversion,  the  record 
is  wholly  silent,  save  and  except  as  to  tbe 
fact  that  no  voucher  was  filed  with  tbe  pro- 
bate court  As  stated,  it  was  not  shown  that 
I>ayment  had  not  been  made  promptly  to  the 
distributee;  neither  was  any  demand  for 
payment  nor  any  refusal  to  pay  shown,  nor 


any  otber  single  fact  or  dicumstance  allow- 
ing a  conversion.  In  such  case  what  was 
said  in  tbe  case  of  State  v.  Francis,  190  Mo. 
loc.  clt.  &H,  98  S.  W.  16,  becomes  apposite: 

"When  a  conviction  for  crime  is  sought  upon 
circumstantial  evidence,  it  must  always  be  scan- 
ned with  great  caution  and  can  never  justify 
a  verdict  OT  guilty  •  •  •  unless  the  circum- 
stances in  proof  are  of  such  a  character  and 
tendency  as  to  produce  upon  a  fair  and  unprej- 
udiced mind  a  moral  conviction  of  the  guilt 
of  the  accused  beyond  all  reasonable  doubt,  and 
to  be  absolutely  Inconsistent  with  his  innocence." 

[2,  3]  Whenever  in  our  view  there  is  sub- 
stantial evidence  of  every  element  which  goes 
to  make  up  any  given  crime,  however  the 
great  weight  of  the  evidence  may  fall,  or  on 
whichsoever  side  the  preponderance  may  be, 
we  grant  to  the  triers  of  fact  the  privll^e 
of  passing  upon  its  credibility.  State  v.  Con- 
cella,  250  Mo.  411,  157  S.  W.  778;  State  v. 
Maggard,  250  Mo.  335,  157  S.  W.  354.  But 
that  is  not  tbe  case  here.  Every  fact  shown 
by  tbe  state  may  be  absolutely  true,  and  yet 
the  defendant  may  be  Innocent.  The  pre- 
sumption of  Innocence  with  which  the  law 
protects  the  defendant  shields  and  saves  blm 
till  it  is  overcome  by  proof  which  as  a  matter 
of  law  makes  a  prima  facie  case  of  guilt 
This  Is  tbe  rule  of  law  for  a  court,  and  it 
continues  to  be  the  rule  of  law  till  some  sub- 
stantial evidence  is  adduced  to  overcome  it. 

We  can  no  better  express  this  view,  and 
tbe  law  of  this  case  as  well,  than  by  quoting 
what  was  said  by  Judge  Fox  In  the  case  of 
State  V.  King,  174  Mo.  loc  cit  662,  74  S.  W. 
631,  where  it  was  said: 

"Viewing  all  the  testimony  in  this  cause,  it 
is  apnarent  that  it  is  not  that  clear  and  oonvmc- 
ing  proof  of  the  guilt  of  tbe  defendant  as  au- 
thonzes  his  conTiction.  Its  tendency,  at  most, 
is  only  calculated  to  create  a  suspicion  that 
he  was  implicated  in  the  commission  of  the 
offense. 

"Defendants  should  not  be  convicted  upon 
mere  suspicions  of  guilt  or  even  strong  prob- 
abilities of  guilt;  to  warrant  their  conviction, 
the  testimony,  when  all  considered,  should  be 
clear  and  convincing,  entirely  satisfying  the 
minds  and  conscience  of  tbe  jury. 

"This  defendant  may  be  (tuilty;  if  so,  the 
testimony  fails  to  show  it  satisfactorily,  and  If 
he  is,  it  is  better  that  he  escape  than  to  make  a 
precedent  that  must  be  general  in  its  applica- 
tion to  the  guilty  and  innocent  alike. 

"Entertaining  the  views  as  herein  expressed, 
the  judsment  will  be  reversed,  and  the  defend- 
ant discharged." 

It  results  that  for  the  refusal  of  the  court 
to  instruct  tbe  Jury  to  acquit  the  defendant 
this  case  must  be  reversed,  and  the  defend- 
ant discharged.  Let  this  be  done.  All  con- 
cur. 


MARSHALL  v.  REDDICK.    (No.  17358.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 

1.   OOTTBTS    lS=»231  —  jDHlSDICnoN  —  SUPREME 

OouRT — "Involve  Title  to  Real  Kbtate." 
A  suit  to  restrain  a  trespass  on  land  de- 
scribed and  tbe  cutting  of  timber  thereon  did 
not  "involve  title  to  real  estate"  to  give  tbe 
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Snpreme  Court  jurisdiction  of  an  appeal  from 
the  jndipaent  of  the  circuit  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  {§"487,  491,  644,  646^8,  650.  652-659, 
661;    Dec   Dig.   <S=>231. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Involve.] 

2.  Judgment  «=>18— Pleadings  to  Scppobt 

— "Keplt." 

Where  the  petition  stated  a  cause  of  ac- 
tion to  enjoin  a  trespass,  but  the  parties  b; 
agreement  attempted  to  convert  the  suit  into 
one  to  quiet  title,  and  tried  the  case  on  the  an- 
swer and  reply,  abandoning  the  petition,  the 
judgment  was  invalid  for  want  of  a  petition  to 
support  it,  as  plaintiff  can  only  recover  on  his 
petition,  and  not  on  his  "reply,"  the  function  of 
which  is  to  meet  the  defenses  in  the  answer  and 
leave  the  petition  intact,  on  which  the  judgment 
must  be  based,  and  also  because  of  want  of  ju- 
risdiction of  the  court  over  the  subject-matter, 
as  jurisdiction  cannot  be  conferred  by  such  an 
agreement  of  the  parties. 

[Gd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |{  34-37;    Dec.  Dig.  <g=>18.] 

Blair,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; W.  S.  O.  Walker,  Judge. 

Action  by  John  E.  Marsliall  against  John 
R.  Reddlck.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Reversed  and  remanded. 

This  Is  an  Injunction  proceeding  Instltnt- 
ed  In  the  circuit  court  of  Stoddard  county, 
by  the  plaintiff  against  the  defendant,  to 
restrain  him  from  trespassing  upon  the  land 
described  In  the  bill.  The  decree  was  for 
the  plaintiff,  and  the  defendant  appealed  the 
cause  to  this  court  The  facts  will  be  stated 
In  connection  with  the  opinion. 

Andrew  W.  Hunt,  of  Bloomfield  (C.  C. 
Bland,  of  Rolla,  of  counsel),  for  appellant 
Alozley  &  Woody,  of  Bloomfield,  for  respond- 
ent 

WOODSON,  J.  Some  time  In  the  year 
1910,  and  prior  to  the  institution  of  this  suit, 
the  plaintiff  herein  instituted  another  suit  in 
said  county  against  the  defendant  here,  and 
others,  to  recover  certain  fence  posts  therein 
described,  alleging  that  they  belonged  to  the 
plaintiff,  and  that  he  was  entitled  to  the  pos- 
session thereof,  etc.  What  became  of  that 
suit  is  not  made  perfectly  clear  by  this  rec- 
ord. However,  after  that  suit  was  instituted 
the  plaintiff  brought  this  suit  against  the  de- 
fendant here,  alone,  charging,  among  other 
things,  that  the  defendant  was  trespassing 
upon  the  land  described  and  cutting  timber 
therefrom,  and  making  fence  posts  thereof, 
etc.,  and  prayed  for  an  injunction,  as  previ- 
ously stated. 

[1]  With  the  foregoing  preliminary  obser- 
vations made  for  the  purpose  of  throwing 
light  upon  the  statement  of  the  case  made 
by  counsel  for  plaintiff,  I  will  now  set  it  forth 
hsec.  verba: 

"Statement 

"This  was  originally  a  proceeding  in  injunc- 
tioo  to  restrain  the  commission  of  a  trespass  by 
appellant  and  others,  upon  section  2,  township 


26,   range   12,   in   Stoddard   county,   Ho.     By 

agreement  of  the  parties  the  cause  was  convert- 
ed into  a  suit  to  quiet  title  by  the  answer  and 
replication.  The  trial  of  said  cause  resulted  in 
a  judgment  quieting  the  title  to  said  lands  in 
respondent  From  this  judgment  appellant 
prosecuted  an  appeal  to  this  court." 

From  this  frank,  terse,  and  dear  statement 
of  the  case,  it  must  be  perfectly  apparent  to 
every  one  that  tills  court  has  no  jurisdiction 
of  the  case.  It  was  and  is  simply  an  injunc- 
tion proceeding,  instituted  by  the  plaintiff 
against  the  defendant,  to  restrain  him  from 
committing  trespass  upon  the  alleged  land 
of  the  former,  from  cutting  timber  there- 
from, and  from  converting  said  timber  into 
fence  posts.  Such  a  proceeding  in  no  sense  of 
the  word  involves  the  title  to  real  estate 
within  the  meaning  of  the  Constitution  defin- 
ing the  jurisdiction  of  the  Supreme  Court, 
and  that  of  various  Courts  of  Appeals  of  tbe 
state. 

[2]  Counsel  for  both  parties  evld»itly  real- 
ized that  the  facts,  as  charged  in  the  petition, 
did  not  involve  the  title  to  the  real  estate  up- 
on which  the  alleged  trespass  was  charged  to 
have  been  committed,  and,  desiring  to  have 
the  title  settled,  and  thereby  put  at  rest  the 
conflicting  claims  of  the  parties  regarding 
the  posts — 

"by  agreement  of  the  parties  the  cause  of  ac- 
tion stated  in  the  petition  was  converted  into  a 
suit  to  quiet  title  by  tbe  answer  and  replica- 
tion." 

By  that  agreement  the  petition  in  the  case 
was  abandoned,  and  the  cause  was  tried  and 
submitted  upon  the  answer  and  reply.  That 
cannot  be  done  for  two  reasons:  First,  be- 
cause the  jurisdiction  of  the  court,  as  to  the 
subject-matter  of  the  suit,  cannot  be  confer- 
red by  agreement  of  parties ;  that  is  confer- 
red by  the  law  only ;  and,  second,  tbe  plain- 
tiff, in  all  cases  must  recover,  if  at  all,  upon 
his  petition,  and  not  the  reply.  The  func- 
tion of  the  reply  is  to  destroy  the  defenses 
stated  in  the  answer  and  leave  the  petition 
intact  as  filed,  upon  which  the  judgment 
must  be  predicated. 

The  judgment  is  reversed  and  tbe  cause  re- 
manded. All  concur,  except  BLAIR,  J.,  who 
dissents. 


ROGERS  V.  ROGERS  et  al.    (No.  16949.) 

(Supreme  CJourt  of  Missouri,   Division  No.   2. 
May  25,  1915.) 

1.  Husband  and  Wife  ^=3205  —  MtrnjAL 
Rights  of  Action— Torts  op  Husband. 
Under  Rev.  St  1909,  §  1735,  providing  that 
a  married  woman  may  in  her  own  name  sue  and 
be  sued  the  same  as  if  she  were, a  feme  sole, 
and  section  S304,  providing  that  she  shall  be 
deemed  a  feme  sole  so  far  as  to  enable  her  to 
sue  and  be  sued,  a  wife  cannot  maintain  a  civil 
action  against  her  husband  for  damages  for  false 
imprisonment  in  causing  her  to  be  committed  to 
an  insane  asylum. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {§  744,  748-755,  970;  Dec 
Dig.  «=»205.] 
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2.  HnsBAND  AND  WiFB  iS=»203%  —  Mutual 
Rights  of  Action— What  Law  Govebns. 

The  Tight  of  Independent  action  on  the  part 
of  a  married  woman,  having  its  origin  in  stat- 
ute, is  governed  by  the  law  of  the  state  where 
the  remedy  is  sought. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  <8=>203%.] 

3.  CONSPIRACT    «=»14— TOBTB   «=»22  —   COM- 
PLAINT— Joint  Tobt-Feasobs. 

Under  a  petition  alleging  that  the  defend- 
ant, plaintiff's  husband,  and  others  jointly  con- 
spired in  causing  plaintiff  to  be  committed  to  an 
insane  asylum,  the  defendants  were  joint  tort- 
feasora,  and  as  such  jointly  and  severally  liable, 
whether  acting  in  concert  or  independently. 

[Kd.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  §  14;  Dec.  Dig.  <S=>14;  Torts,  Cent 
Dig.  IS  29,  31;  Dec.  Dig.  «3=>22.] 

4.  DisMissAi.  AND  Nonsuit  <S=»28  —  Joint 
ToRT-B^ASORS— Dismissal  as  to  One. 

In  a  wife's  action  for  damages  for  false 
imprisonment  in  causing  her  to  be  committed 
to  en  insane  asylum,  brought  against  her  hus- 
band and  other  defendants  alleged  to  have  joint- 
ly conspired  with  him  in  the  tort,  the  nonliabil- 
ity of  the  husband  authorized  a  dismissal  aa  to 
him  at  any  stage  of  the  proceedings,  without 
fbanging  or  defeating  the  action  as  against  the 
other  defendants;  and  where  there  was  no  dis- 
missal as  to  the  husband  below  the  Supreme 
Court  would  direct  a  dismissal  aa  to  him. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  §§  16,  48-30;  Dec.  Dig. 
€P320.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty ;  Alonzo  D.  Burnes,  Judge. 

Action  by  Georgia  B.  Bogers  against  Da- 
vid B.  Rogers  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed  as 
to  defendant  David  B.  Rogers,  and  reversed 
and  remanded  as  to  the  other  defendants. 

William  S.  Hemdon,  of  Plattsburg,  and 
Erasmus  C.  Hall,  of  Kansas  City,  for  appel- 
lant John  A.  Cross,  of  Lathrop,  and  Frost 
&  Frost,  of  Plattsburg,  for  respondenta 

WALKEB,  J.  This  is  an  action  for  dam- 
ages for  false  Imprisonment  In  causing  plain- 
tiff to  be  committed  to,  and  for  several 
months  confined  In,  an  Insane  asylum.  At 
the  time  of  the  commission  of  the  alleged 
tort,  and  when  this  snlt  was  brought,  the 
plaiutiff  was  the  wife  of  the  defendant  David 
B.  Rogers.  Defendants  demurred  to  the  pe- 
tition. The  demurrer  of  the  defendant  David 
B.  Bogers  was  based  on  the  ground  that 
plaintiff's  petition  disclosed  that  she  was 
the  wife  of  said  defendant  at  the  time  of  the 
commission  by  him  of  the  tort  alleged,  and 
hence  stated  no  cause  of  action.  The  sep- 
arate demurrers  of  the  other  defendants  al- 
leged a  misjoinder  of  parties  defendant,  and 
that,  the  defendant  David  B.  Bogers  being 
the  husband  of  plaintiff,  the  petition  stated 
no  cause  of  action  against  him,  nor  any  other 
defendant  charged  to  have  been  co-operating 
with  him.  The  demurrers,  upon  a  hearing, 
^ere  sustained,  and  plaintiff  declining  to 
plead  further,  but  electing  to  stand  upon  her 
petition,  judgment  was  rendered  for  defend- 
ants, from  which  plaintiff  appeals. 


[1 , 2]  I.  This  case  reaulres  an  answer  to 
this  question:  Can  a  wife  maintain  a  civil 
action  against  her  husband  for  a  personal  tort 
committed  by  blm  against  her  during  cover- 
ture? Plaintiff's  contention  is  that  she  can, 
under  the  following  statutes: 

"Sec.  173S.  A  married  woman  may,  in  her 
own  name,  with  or  without  Joining  her  husband 
as  a  party,  sue  and  be  sued  in  any  of  the  courts 
of  this  state  having  jurisdiction,  with  the  same 
force  and  effect  as  if  she  was  a  feme  sole,  and 
any  judgment  in  the  cause  shall  have  the  same 
force  and  effect  as  if  she  were  unmarried." 
(R.  S.  1909.) 

"Sec.  8304.  A  married  woman  shall  be  deem- 
ed a  feme  sole  so  far  as  to  enable  her  to  carry 
on  and  transact  business  on  her  own  account,  to 
contract  and  be  contracted  with,  to  sue  and  be 
sued,  and  to  enforce  and  have  enforced  against 
her  property  such  judgments  as  may  be  ren- 
dered for  or  against  her,  and  may  sue  and  be 
sued  at  law  or  in  equity,  with  or  without  her 
husband  being  joined  as  a  party:  Provided,  a 
married  woman  may  invoke  all  exemption  and 
homestead  laws  now  in  force  for  the  protection 
of  personal  and  real  property  owned  by  the 
head  of  a  family,  except  in  cases  where  the  hus- 
band has  claimed  snch  exemption  and  homestead 
rights  for  the  protection  of  his  own  property." 
(B.  S.  1909.) 

At  the  common  law  neither  the  husband 
nor  the  wife  could  sue  each  other,  nor  could 
she  sue  or  be  sued  as  a  feme  sole.  These 
rules  are  necessary  consequences  of  the  doc- 
trine of  the  Identity  of  husband  and  wife.  21 
Cyc.  p.  1517.  In  many  of  the  states  the 
statutes  have  so  modified  this  doctrine  that 
a  married  woman  may  now  sue  and  be  sued 
as  a  feme  sole,  especially  In  regard  to  her 
statutory  separate  property.  The  right  of 
Independent  action  on  the  part  of  a  married 
woman  having  its  origin  in  each  Jurisdiction 
in  a  statute,  reference  thereto  becomes  nec- 
essary under  the  law  where  the  remedy  is 
sought,  to  determine  the  extent  of  the  right 
conferred.  Buhe  v.  Buck,  124  Mo.  178,  27 
S.  W.  412,  25  li.  B  A.  178,  46  Am.  St  Bep. 
439;  Johnson  v.  Huber,  134  111.  511,  25  N.  E. 
790. 

Ooremed  by  the  rule  that  the  extent  of 
the  right  conferred  must  be  determined  by 
the  law  where  the  remedy  is  sought,  an  anal- 
ysis of  the  Missouri  statutes  above  quoted 
becomes  of  prime  importance.  Section  1735, 
supra,  is  intended,  as  Its  terms  expressly  de- 
clare, to  give  a  married  woman  the  same 
right  to  sue  and  be  sued  as  if  she  were  a 
feme  sole.  This  section  first  appears  In  its 
present  form  as  section  3468,  R.  S.  1879.  It 
is  an  amendment  to  a  statute  which  required 
a  married  woman,  except  in  certain  actions 
therein  specified,  to  be  joined  with  her  hus- 
band. Appearing,  as  the  section  uniformly 
does,  In  the  General  Civil  Code,  it  may  be  re- 
garded more  as  a  statute  of  procedure  than 
otherwise,  in  so  far  as  the  purpose  of  the 
Legislature  may  be  determined  from  the  ar- 
rangement or  setting  of  the  act,  which  we 
admit,  except  in  its  initial  enactment,  is  not 
always  a  safe  guide  to  the  interpretation  of 
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a  Btatnte;  bat,  whether  construed  as  a  snb- 
stantlve  declaration  of  rights  or  as  a  role 
of  procedure,  being  of  purely  statutory  origin 
and  In  derogation  of  the  common  law,  it 
cannot  be  held  to  grant  any  greater  power 
than  its  terms  express,  viz.,  that  a  married 
woman  may,  without  Joining  her  husband, 
maintain  any  action  she  could  have  main- 
tained if  unmarried,  or  that  she  may,  inde- 
pendmt  of  her  husband,  bring  any  action 
which,  under  a  state  of  facts  authorizing  her 
to  sue,  he  could  hare  brought 

Section  8304,  supra,  first  enacted  as  section 
6864,  R.  S.  1889,  In  addition  to  conferring  the 
same  powers  upon  a  married  woman  there- 
tofore possessed  by  her  under  section  1735, 
supra,  definitely  declares  the  purposes  for, 
and  the  extent  to  which,  she  shall  be  deemed 
a  feme  sole,  and  also  provides  that  she  may, 
equally  with  her  husband,  where  he  has  not 
exercised  the  right,  invoke  the  protection  of 
the  homestead  and  exemption  laws.  These 
sections  do  not  attempt  to  confer  greater 
rights  of  action  upon  a  married  woman  than 
are  possessed  by  her  husband,  and  it  has 
been  expressly  held  In  another  Jurisdiction, 
under  a  statute  similar  In  its  material  fea- 
tures to  the  law  here,  that  a  husband  cannot 
maintain  an  action  against  his  wife  for  in- 
juries Inflicted  upon  him  by  her  deliberately 
wounding  him,  under  a  statute  giving  her 
the  right  to  separate  property  and  permitting 
her  to  contract  with  him;  that  this  statute, 
which  authorized  her  to  sue  and  be  sued 
alone,  does  not  In  an  action  between  him  and 
her  authorize  him  to  sue  her  for  a  personal 
tort  inflicted  upon  him  by  her.  Peters  v. 
Peters,  156  OaL  32,  103  Paa  219,  23  L.  B.  A. 
(N.  S.)  699. 

The  history  of  the  origin  and  development 
of  the  law  in  regard  to  the  relation  of  hus- 
band and  wife  gives  ample  proof  of  the  cor- 
rectness of  the  above  ruling.  While  the  hus- 
band's right  to  sue  had  its  origin  In  the  com- 
mon law,  and  this  right  is  so  general  that 
its  prevalence  has  been  crystallized  In  the 
familiar  maxim  that  wherever  there  is  a 
right  there  is  a  remedy,  it  has  never  been 
held  that  he  may  sue  his  wife  for  a  personal 
tort  Whether  the  absence  of  this  authority 
is  due  to  the  doctrine  of  the  unity  created  by 
the  marriage  relation,  or  to  an  effort  on  the 
part  of  Legislatures  and  courts  to  promote 
harmony  or  at  least  lessen  the  cause  of  con- 
troversy between  husband  and  wife,  the  non- 
existence of  the  husband's  right  in  this  re- 
gard uniformly  prevails.  If  nonexistent  in 
the  husband,  there  are  stronger  reasons,  in 
the  absence  of  an  express  statute,  why  it 
should  be  held  not  to  t>e  possessed  by  the 
wife.  Her  rights  are  purely  statutory,  and, 
comprehensive  as  is  our  Married  Woman's 
Act,  in  effecting  her  emancipation  from  mat- 
rimonial bonds  so  far  as  her  property  rights 
and  the  right  to  contract  with  others  and  her 
husband  la  concerned,  and  to  sue  and  be  sued 


by  him  at  law  (Rice-Stix  Co.  ▼.  Sally,  176  Mo. 
loc.  clt  128,  76  S.  W.  398,  and  cases),  and  to 
sue  alone  In  tort  for  injuries  sustained  by 
her  through  the  negligence  of  others  (Elliott 
V.  Kansas  City;  210  Mo.  576,  109  S.  W.  627), 
there  Is  no  authority  express  or  implied  in 
the  act  given  her  to  sue  him  for  a  personal 
tort 

Courts  of  last  resort,  in  other  states,  are 
practically  unanimous  in  holding  that  stat- 
utes similar  in  all  their  essentials  to  the  sec- 
tions under  review  should  not  be  given  such 
a  construction  as  to  confer  the  right  in  ques- 
tion upon  a  married  woman  by  Implication. 
The  rule  is  succinctly  stated  by  Judge  Cooley 
as  follows: 

"For  a  personal  tort  by  the  hnsband  to  her 
person  or  reputation  the  wife  can  sustain  no  ac- 
tion. She  must  rely  upon  the  criminal  law  for 
her  protection  or  seelc  relief  in  separation  or  in 
proceeding  for  divorce.  When  the  wife  is  by 
statute  given  full  control  over  property  ac- 
quired by  her,  the  marital  relation  will  not  pro- 
tect the  husband  against  on  action  for  unlaw- 
fully interfering  with  the  property ;  but  under 
such  a  statute  the  wife  cannot  maintain  an  ac- 
tion against  the  hnsband  for  a  personal  injury." 
Cooley  on  Torts  (3d  £d.)  p.  474,  and  notes. 

Later  cases  In  support  of  the  rule  thus 
announced  are  compiled  as  annotations  to 
Strom  V.  Strom,  6  L.  R.  A.  (N.  S.)  191,  Peters 
V.  Peters,  23  I*  R.  A.  (N.  S.)  699,  and  Thomp- 
son V.  Thompson,  30  L.  R.  A.  (N.  S.)  1163, 
where  they  may  be  readily  examined  with- 
out encumbering  this  opinion  with  quotations 
therefrom. 

Finding  the  strong,  if  not  the  almost  un- 
broken, current  of  authority  against  the  con- 
tention of  plaintiff,  we  hold  that  an  action 
for  a  personal  tort  committed  by  a  husband 
against  a  wife  during  coverture  cannot  be 
maintained  under  our  statutes.  As  to  the 
, wisdom  or  Justice  of  such  statutes,  we  can 
Judicially  have  no  concern,  it  being  a  matter 
wholly  within  the  purview  of  the  lawmaking 
power. 

[3, 4]  II.  The  correctness  of  the  trial 
court's  ruling  In  sustaining  the  demurrers 
filed  by  the  other  defendants  than  the  bus- 
band,  David  B.  Rogers,  demands  our  atten- 
tion. The  petition  alleges  that  the  defend- 
ants Jointly  conspired  and  co-operated  to- 
gether In  the  commission  of  the  tort  of  which 
the  plaintiff  complains,  and  the  effect  of  the 
demurrers  of  the  defendants  other  than  Rog- 
ers is  that  his  Joinder  as  a  defendant  oper- 
ates to  relieve  them  from  liability. 

The  nature  of  this  action  has  much  to  do 
with  the  solution  of  this  question.  Under 
the  allegations  of  the  petition  the  defendants 
are  tort-feasors,  and  as  such  Jointly  and  sev- 
erally liable,  whether  acting  in  concert  or  In- 
dependently. Hubbard  v.  Railroad,  173  Ma 
249,  72  S.  W.  1073;  Stanley  v.  U.  D.  Ry.  Co.. 
114  Mo.  606,  21  S.  W.  Si2 ;  Murphy  v.  Wil- 
son, 44  Mo.  313,  100  Am.  Dec.  290.  The  non- 
liability of  the  husband,  David  B.  Rogers,  au- 
thorized a  dismissal  as  to  him  at  any  stage  of 
the   proceedings,    without   ta   any    manner 
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<-fiengiTig  the  caoae  of  action  or  lessening  ttie 
liability  of  the  other  defendants.  Onr  courts 
thus  announce  the  role: 

"Where  several  wrongdoers  are  •  •  • 
charged  with  the  same  tort,  plaintiff  may  dismisi, 
at  any  stage  of  the  proceedings,  as  to  any  one 
or  more  of  them  without  affecting  the  merits  of 
the  action  as  to  the  others."  Berkson  v.  Rail- 
way, 144  Mo.  211,  46  8.  W.  1110;  Allen  v. 
FoKvthe  et  al.,  160  Ma  App.  loc  cit  269,  142 
S.  W.  o20. 

A  misjoinder  of  defendants  does  not  as  a 
rale  defeat  an  action  ex  delicto  (Frink  et  al. 
T.  Potter,  17  lU.  loc.  dt.  411 ;  Swigert  et  al. 
T.  Graham,  7  B.  Mon.  [46  Ey.]  loc.  dt.  662 ; 
Keer  v.  OUrer,  61  N.  J.  Iaw,  154,  38  Atl. 
683),  and  plaintiff's  failure  to  dismiss  as  to 
Rogers  should  not  be  permitted  to  act  as  a 
abield  to  protect  the  other  defendants  and 
prevent  the  rendition  of  a  Judgment  accord- 
ing to  the  merits,  for  or  against  them  (Kujek 
T.  Goldman,  9  Misc.  Rep.  34,  29  N.  T.  Supp. 
loc  cit  295).  If  a  dismissal  as  to  Rogers  was 
proper  below,  and  did  not  effect  a  change  in 
the  cause  of  action,  or  increase  the  liability 
of  the  other  defendants,  such  a  ruling  is  prop- 
er here  as  will  effect  a  dismissal  as  to  him 
and  a  reversal  and  remanding  of  the  case  as 
to  the  other  defendants.  Nlckerson  t.  Nick- 
erson  et  al.,  65  Tex.  281,  286;  Keer  v,  Oliver, 
supra. 

It  is  therefore  ordered  that  the  Judgment 
ia  to  the  defendant  David  B.  Rogers  be  af- 
firmed, and  this  proceeding  dismissed  as  to 
blm,  and  that  the  Judgment  as  to  the  other 
defendants  be  reversed,  and  the  cause  re- 
manded for  farther  proceedings  in  the  trial 
court. 


STATE  ex  rel.  DENNIS,  Revenue  CoUector,  v. 

KANSJAS  CITY,  FT.  S.  &  M.  EX. 

CO.-  et  al.    (No.  17346.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1915.) 

ScHooiiB   ANn    School   Distbicts   ®=>101  — 
ScHOoi,  Taxks— Amount  of  Tax— Consti- 

TUTIONAI.    PbOVISIONS. 

Const,  art  10,  §  ll,  limiting  the  tax  rate 
for  school  purposes,  but  providing  that  such 
rate  may  be  increased  in  districts  formed  of 
cities  and  towns  to  an  amount  not  to  exceed  $1 
on  the  $100  valuation  and  in  other  districts  to 
an  amount  not  to.  exceed  65  cents  on  the  $100 
valuation,  on  the  condition  that  a  majority  of 
the  voters  who  are  taxpayers  voting  at  an  elec- 
tion vote  for  such  increase,  does  not  limit  the 
tax  levy  by  a  district  comprising  a  town  or  city 
and  other  lands  lying  contiguous  to  the  town  or 
city  to  65  cents  on  die  $100. 

[E^.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  Si  236,  252;  Dec. 
Dig.  <8=»101.] 

Appeal  from  Circuit  Court,  Wright  County; 
C,  H.  SUnker,  Judge 

Action  l^  the  State,  on  the  relation  of  John 
A  Dennis,  Collector  of  Revenue  of  Wright 
County,  against  the  Kansas  City,  Fort  Scott 
tc  Mempblfl  Railway  Company  and  another. 
Judgment  for  defendants,  and  plaintlfF  ap- 


peals.   Reversed  and  remanded,  with  direc- 

tiOBS. 

A  M.  Curtis  and  H.  E.  Frink,  both  of  Hart- 
TlUe,  for  appellant.  Mann,  Todd  &  Mann,  of 
Springfield,  for  respondents. 

BROWN,  C.  This  Is  a  suit  for  unpaid 
school  taxes  alleged  to  be  due  from  defendant 
upon  its  property  in  Wright  county.  There 
was  a  judgment  for  defendants,  from  which 
this  appeal  was  taken.  It  was  admitted  upon 
the  trial  that  in  the  school  districts  of  Nor- 
wood, Hartville,  Mansfield,  and  Mountain 
Grove,  numbered  officially  as  districts  93,  49, 
89,  and  76,  respectively,  levies  of  taxes  for 
school  purposes  of  90  cents,  80  cents,  75  cents, 
and  $1,  respectively,  on  each  $100  of  valua- 
tion of  property  in  said  districts,  had  been 
made  for  the  year  1910,  and  that  the  defend- 
ants had  paid  of  the  taxes  so  levied  in  each 
of  said  districts  an  amount  equal  to  65  cents 
on  each  $100  of  the  assessed  value  of  its  prop- 
eily  taxable  therein.  They  denied  the  valid- 
ity of  the  remainder  of  said  levy  on  the 
ground  that  neither  of  said  districts  had  the 
lawful  right  to  make  a  levy  in  excess  of  65 
cents  on  each  $100  under  the  provision  of 
section  11  of  article  10  of  the  Constitution  of 
the  state  of  Missouri  relating  to  the  levy  of 
taxes  for  school  purposes.  It  was  admitted 
that  said  districts  comprised  the  towns  and 
cities  of  Norwood,  Hartville,  Mansfield,  and 
Mountain  Grove,  respectively,  and  that  each 
of  them  had  annexed  thereto  certain  lands  ly- 
ing contiguous  to  the  city  as  a  portion  of  the 
school  district.  The  defendant  contended 
that  the  provision  of  the  Constitution  referred 
to,  i-ormitting  a  greater  levy  than  65  cents, 
only  applied  to  districts  composed  wholly  of 
towns  and  cities,  and  did  not  apply  to  those 
districts  comprising  territory  not  included  in 
such  towns  and  cities.  The  court  held  with 
the  defendant  on  this  contention,  and  It  was 
upon  that  theory  that  the  judgment  appealed 
from  was  rendered. 

This  precise  question  was  before  this  court  * 
In  division  No.  2  in  State  ex  rel.  Buck,  Rev- 
enue Collector,  v.  St  Louis  &  San  Francisco 
Railroad  Co.,  and  was  decided  in  favor  of  the 
authority  of  the  school  district  to  levy  the 
tax.  The  case  is  reported  in  174  S.  W.  64. 
The  question  was  fully  considered,  and  we 
fully  concur  in  the  opinion  of  Faris,  J.,  for 
the  diTlsiou. 

The  judgment  of  the  circuit  court  Is,  accord- 
ingly, reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  for  tbe 
plaintiff  for  the  balance  unpaid  of  these 
taxes. 

RAILEY,  C,  having  been  of  counsel  In  the 
case  cited,  does  not  sit  in  this,  a  companion, 
case. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  aa  the  opinion  of  the 
court    All  concur. 
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LACLEDE   LAND   &  IMPROVEMENT  CO. 
V.  BPRIGHT  et  al.     (No.  17074.) 

(Supreme  Court  of  Missouri,  DiTision  No.  2. 
May  25,  1915.) 

1.  Advebse  Possession  <8=5»100  —  Construc- 
tive Possession — Mode  op  Obtaining. 

A  corporation  holding  land  by  its  agents  or 
tenants  may  acquire,  the  constructive  posses- 
sion referred  to  by  Rev.  St  1909,  §  18S2,  de- 
claring that  possession  under  color  of  title  of 
a  part  of  a  whole  tract  shall  be  deemed  pos- 
session of  the  whole. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fS  547-574;  Dec.  Dig.  «=» 
100.] 

2.  LaMiTATioN  OF  Actions  ®=>19  —  Land 
Suits— "Lawfui,  Possession." 

Under  Rev.  St.  1909,  i  1884,  declaring  that 
when  any  real  estate  shall  be  in  the  lawful 
possession  of  any  person,  which  shall  or  might 
be  claimed  by  another,  and  which  shall  not  at 
such  date  have  been  in  possession  of  the  other 
person  for  SO  consecutive  years,  such  person 
must  within  one  year  bring  an  action  therefor, 
the  mere  constructive  possession  of  one  who 
holds  the  legal  title  is  not  lawful  possession; 
"lawful  possession"  meaning  actual  possession 
obtained  in  a  lawful  manner. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  g!  73-85 ;  Dec.  Dig.  <S=> 
10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lawful  Possession.] 

3.  Limitation  of  Actions  «i=»19— Statute— 
Construction. 

Since  Rev.  St  1909,  $  1884,  first  enacted 
in  1874,  providing  that  when  land  shall  be  in 
the  lawful  possession  of  any  person,  which 
might  be  claimed  by  another,  who  has  been  out 
of  possession  for  30  years,  the  latter  must  bring 
an  action  therefor  within  a  year,  was  enacted 
before  Laws  1897,  p.  74,  permitting  suits  to 
quiet  title  by  persons  out  of  jiossession,  the 
action  required  to  be  brought  can  only  be  eject- 
ment. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  73-85 ;  Dec.  Dig.  iS=s> 
19.] 

4.  Ejectment  «=»lft— Maintenance— Condi- 
tion. 

Under  the  direct  provisions  of  Rev.  St 
1909,  §§  2385,  2389,  an  action  of  ejectment  can 
be  maintained  only  against  a  claimant  in  pos- 
session. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  gS  30-41;   Dec.  Dig.  <S=1R] 

5.  Adverse    Possession    <!=»95  —  Actions  — 
Evidence. 

Where  plaintiff  relied  on  title  acquired  un- 
der Rev.  St.  1909,  g  1884,  declaring  that  where 
the  claimant  of  land  has  not  been  in  posses- 
sion for  30  consecutive  years,  or  paid  taxes,  he 
must  bring  his  action  within  one  year  or  he 
shall  be  forever  barred,  plaintiff  has  the  bur- 
den of  proving  that  defendant  or  his  predeces- 
sors in  title  had  not  paid  taxes. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  530-532;  Dec.  Dig.  <3=» 
95.] 

6.  Adverse    Possession   «=>95  —  Actions — 
Evidence. 

Where  plaintiff  relied  on  title  by  limita- 
tions acquired  under  Rev.  St  1900,  g  18S4, 
proof  of  defendant's  nonpayment  of  taxes  may 
be  made  by  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  630-532;  Dec.  Dig.  «=» 
95.] 


7.  Adtebsb  Possession  «a»lll  —  Aonows  — 
Pleading. 

In  a  suit  to  quiet  title  acquired  by  limita- 
tions, plaintiff  need  not  plead  that  fact. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  646-650;    Dec.  Dig.  «=» 

8.  Stipulations  «=»16— Effect. 

In  a  suit  to  quiet  title,  where  plaintiff,  who 
had  judgment,  agreed  that  part  of  the  property 
should  be  awarded  to  a  third  person,  plaintiff 
in  event  of  success  on  a  subsequent  trial  is 
bound  by  that  agreement. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  <es>16.] 

9.  Affeal  and  Error  iS=»856— Review — New 
Trial. 

An  order  granting  a  new  trial  will  not  be 
disturbed,  where  it  is  sustainable  on  any  ground 
upon  the  facts  shown  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3406-.3424,  3429-3434; 
Dec  Dig.  <S=>806.] 

Aroeal  from  Circuit  Court,  Reynolds  Coun- 
ty; B.  M.  Dearlng,  Judge. 

Action  by  the  Laclede  Land  &  Improvement 
Company  against  Nora  Eprlght  and  others. 
From  an  order  granting  defendants  a  new 
trial  after  judgment  for  platatlfC,  it  appeals. 
Affirmed. 

Action  to  determine  and  qnlet  title  to  real 
estate.  The  trial  court  entered  a  Judgment 
for  plaintlfl,  which,  upon  motion  of  defend- 
ants, was  set  aside  and  a  new  trial  granted. 
From  the  order  granting  such  new  trial, 
plaintiff  appeals. 

The  contention  of  plaintiff  Is  that  the  evi- 
dence conclusively  shows  that  It  has  acquir- 
ed the  title  to  the  land  In  controversy  under 
what  is  commonly  known  as  the  30-year  stat- 
ute of  Umltatlon  (section  1884,  R.  S.  1909), 
and  that  the  court  erred  In  granting  defend- 
ants a  new  triaL 

The  land  In  controversy  Is  the  8.  %  of  the 
S.  W.  ^  of  section  5,  and  the  N.  %  of  the 
N.  W.  M  of  section  8,  township  32,  range  1 
W.,  in  Reynolds  county.  Mo.,  except  six  acres 
which  will  hereafter  be  noted. 

The  defendants  are  the  collateral  heirs  of 
one  Allen  W.  Barracknian,  who  purchased  all 
the  land  In  controversy  from  the  United 
States  In  the  year  1858,  and  who  was  killed 
during  the  Civil  War  (between  1861  and 
1865). 

Said  S.  %  of  the  S.  W.  ^  of  section  5  was 
sold  for  delinquent  taxes  in  1884  and  pur- 
chased by  one  White,  while  the  N.  %  of  the 
N.  W.  %  of  said  section  8  was  sold  for  de- 
linquent taxes  In  1S85  and  purchased  by  one 
January.  The  last-mentioned  tract  was 
again  sold  for  taxes  In  1890  and  purchased 
by  one  Jamison.  Said  White,  January,  and 
Jamison  placed  .their  sheriffs'  tax  deeds  on 
record  in  Reynolds  county  soon  after  their 
respective  purchases,  and  plaintiff  has  ac- 
quired by  mesne  conveyances  from  said 
White,  January,  and  Jamison  whatever  title, 
or  icolor  erf  title,  those  sberUf s'  deeds  oon- 
1  veyed. 
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Plaintiff  concedes  that  all  of  the  above- 
mentioned  tax  sales  were  void,  by  reason  of 
the  f&ct  that  Barrackman,  wbose  title  they 
pnrnorted  to  convey,  had  died  long  before  the 
suits  were  brought  upon  which  the  said  tax 
sales  were  based. 

Plaintiff's  evidence  of  Its  "lawful  posses- 
slon"  of  the  lands  hereinbefore  described,  and 
of  the  other  facts  which  It  contends  gave  It 
title  under  the  30-year  statute  of  limitation, 
consisted  of  a  lease  granted  by  plaintiff  to 
one  John  Barton  on  July  25,  1895,  for  a  small 
parcel  of  the  tract  in  section  5,  and  under 
which  lease  said  Barton  cultivated  said  small 
parcel  of  land  for  a  period  of  three  or  four 
years;  also,  a  lease  to  S.  J.  Freeman  for 
about  five  acres  of  the  tract  In  section  8,  dat- 
ed March  16,  1899,  under  which  lease  said 
Freeman  cultivated  said  five  acres  in  section 
8  from  March  16,  1899,  to  some  time  in  the 
year  1902. 

The  lands  in  dispute  are  hilly,  except  for 
small  parcels  of  tillable  land,  and  chiefly  val- 
uable for  their  timber.  Plaintiff  employed 
agents  to  prevent  trespassers  upon  the  tim- 
ber growing  on  said  lands. 

One  of  the  defendants  tes.tlfied  that  he  had 
nerer  been  in  the  actual  possession  of  the 
land  in  dispute,  and  was  of  the  opinion  that 
none  of  his  codefendants  bad  ever  been  in 
actual  possession  of  said  property.  •  There 
was  no  evidence  introduced  tending  to  show 
that  the  defendants  had  not  paid  any  taxes 
on  the  land  in  controversy  within  30  years 
next  before  the  plaintiff  entered  into  posses- 
sion of  such  land  through  the  aforesaid  ten- 
ants, unless  it  be  held  that  the  sheriffs'  tax 
deeds  (beforementioned)  themselves  tended 
to  prove  nonpayment  of  all  taxea  Appel- 
lant's abstract  does  not  show  for  what  year's 
taxes  the  lands  in  dispute  were  sold. 

Such  other  facta  as  may  be  deemed  neces- 
sary to  make  clear  the  conclusions  we  have 
reached  will  be  noted  in  our  opinion. 

J.  B.  Daniel,  of  Piedmont,  for  appellant. 
H.  I.  January,  of  CentervlUe,  and  W.  F.  Gray, 
for  respondents. 

I.  Possession. 

BEOWN,  J.  (after  stating  the  facts  as 
above).  [1]  Defendants  do  not  contend  that 
the  possession  which  plaintiff  exercised  over 
the  lands  In  controversy  through  its  tenants 
and  agents  nnder  the  aforesaid  leases  was  in- 
safflclent  to  extend  its  possession  over  all 
the  lands  in  controversy  during  the  period  of 
time  those  tenants  were  upon  the  land. 
There  does  not  seem  to  be  any  good  reason 
for  such  a  copt^ition  If  it  had  been  made, 
because  section  1882,  R.  S.  1909,  expressly 
provides  that: 

"The  possession,  under  color  of  title,  of  a 
part  of  a  tract  or  lot  of  land,  in  the  name  of 
the  whole  tract  claimed,  and  exercising,  dur- 
ing the  time  of  such  possession,  the  usual  acts 
.of  ownership  over  the  whole  tract  so  claimed, 
shall  be  deemed  a  possession  of  the  whole  of 
«nd»  tract." 


I  know  of  no  reason  why  j>ladntlff  could 
not,  through  its  tenants  or  agents,  take  the 
same  actual  possession  of  a  tract  of  land 
which  it  could  have  taken  through  its  offi- 
cers. If  those  officers  ware. personally  present  . 
npon  the  property.  Defendants  do  not  seem 
to  dispute  the  claim  that  plaintiff  performed 
such  acts  of  ownership  over  the  entire  tract 
as  are  usually  exercised  by  the  owner  of  that . 
quality  of  land. 

II.  Lawful  Possession. 

[2]  However,  defendants  do  contend  that 
the  constructive  possession  which  followed 
their  legal  title  to  the  land  in  dispute  amount- 
ed to  the  "lawful  possession"  contemplated 
by  section  1884,  B.  S.  1909,  and  that  there- 
fore respondents  were  in  "lawful  possession" 
of  said  property  within  a  period  of  time  less 
than  30  years  before  plaintiff  leased  said 
lands  as  hereinbefore  noted,  and  the  30-year 
statute  does  not  bar  them. 

[3, 4]  'The  contention  of  defendants  that 
their  constructive  possession  of  the  lands  in 
dispute  under  their  legal  title  gave  th«n  the 
"lawful  possession"  thereof,  contemplated  by 
section  1884,  R.  S.  1909,  is  untenable.  The 
lawful  possession  mentioned  in  said  section 
1884  clearly  means  an  actual  possession  ob- 
tained in  a  lawful  manner,  because  the  same 
statute  requires  a  claimant  who  la  out  of  pos- 
session to  bring  his  action  under  certain  con- 
ditions within  one  year  to  recover  such  land. 
This,  in  my  Judgment,  refers  to  an  action  in 
ejectment,  because  in  1874,  when  the  30-year 
statute  was  first  enacted  (Laws  1874,  p.  116), 
there  was  no  statute  in  Missouri  which  au- 
thorized suits  to  quiet  title  to  unoccupied 
lands.  Such  last-named  statute  was  first 
enacted  In  1897  (Laws  1897,  p.  74).  An  ac- 
tion in  ejectment  will  not  lie  against  a  claim- 
ant to  land  who  is  not  in  possession  thereof. 
Sections  2386  and  2389,  R.  S.  1909. 

To  sustain  their  contention  that  they  are 
not  barred  by  the  30-year  statute  of  limita- 
tion, defendants  cite  and  rely  upon  the  case 
of  Charles  v.  Morrow,  99  Mo.  638,  loc.  dt 
646,  12  S.  W.  903,  wherein  the  rule  was  an- 
nounced that  the  80-year  statute  of  limita- 
tion does  not  apply  to  a  "contest  between  two 
legal  titles."  This  contention  of  defendants 
Is  unsound. 

The  case  of  Charles  v.  Morrow,  99  Mo.  638, 
12  S.  W.  903  (by  Division  2  of  this  court),  is 
in  direct  conflict  with  our  prior'unauimous 
ruling  in  banc  (Fairbanks  v.  Long,  91  Mo. 
628,  4  S.  W.  499),  holding  that  Said  statute 
is  applicable  to  both  legal  and  equitable  ti- 
tles. It  seems  that  Fairbanks  v.  Long,  su- 
pra, was  overlooked  or  ignored  by  the  learned 
Jurist  who  wrote  the  opinion  in  Charles  v. 
Morrow,  sui^ra.  Tlie  rule  announced.  In 
Fairbanks  v.  Long  that  the  30-year  statute  of 
limitation  applied  to  both  legal  and  equitable 
titles  was  reannounced  by  division  1  of  this 
court  in  Collins  v.  Pease)- 146  Mo.  135,  loc.  dt 
139,  47  S.  W.  925.  The  same  doctrine  was 
again  reannounced  by  division  2  of  this  coutt 
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in  Campbell  ▼.  Oreer,  209  Mo.  199,  loc.  cit 
216,  108  S.  W.  54.  It  might  be  possible  tbat 
the  80-<».lIed  30-year  statute  of  llmitatioii 
would  not  apply  to  a  case  where  the  govern- 
ment or  state  has  through  mistake  or  in- 
advertence issued  a  patent  to  a  party  who 
had  no  right  thereto;  but  when  a  patent  is 
legally  Issued  it  carries  the  equitable  title, 
>  and  the  further  fact  that  such  patent  also 
conveys  the  legal  title,  thus  merging  the  two 
titles,  does  not  prevent  the  30-year  statute 
from  becoming  applicable. 

The  case  of  Charles  v.  Morrow,  99  Mo. 
638,  12  S.  W.  903,  being  out  of  harmony  with 
other  prior  and  subsequent  decisions  of  this 
court,  and  also  unsound  in  Its  reasoning, 
should  not  longer  be  considered  a  precedent 
In  the  aforesaid  case  of  Fairbanks  y.  Long, 
91  Mo.  loc.  dt  633,  4  S.  W.  499,  Is  given  an 
accurate  definition  of  the  30-year  statute  of 
limitation,  which,  more  accurately  speaking, 
is  a  31-year  statute  of  limitation. 

[S,  6]  Upon  the  record  the  plaintiff  has 
made  out  a  prima  facie  case  entitling  It  to  a 
decree  under  the  30-year  statute  of  limita- 
tion, except  that  there  is  no  proof  that  de- 
fendants or  th^r  uncle,  through  whom  they 
claim,  have  not  paid  any  taxes  on  the  lauds 
in  controversy  during  the  30-year  period 
next  preceding  plaintiff's  actual  possession 
through  its  tenants.  A  letter  Introduced  in 
evidence  shows  that  the  uncle  of  defendants 
tried  to  pay  taxes  on  the  lands  in  dispute  by 
sending  $5  to  his  agent  for  that  purpose,  and 
that  said  agent  reported  no  taxes  due  on 
said  lands  on  May  20,  1859.  . 

What  taxes,  if  any,  Mr.  Barrackman  or 
his  collateral  heirs  (the  defendants)  may 
have  paid  after  1859,  Is  not  shown.  The  rule 
seems  to  be  that  the  burden  of  showing  non- 
payment of  taxes  by  a  claimant  out  of  pos- 
session is  upon  the  party  who  asserts  that 
such  taxes  were  not  paid.  Rollins  v.  Mc- 
Intlre,  87  Mo.  496.  Such  proof,  of  course, 
need  not  be  by  direct  evidence,  but  evidence 
frojin  which  such  nonpayment  of  taxes  may 
be  legally  inferred  will  be  snfiBdent. 

[7]  If  the  plaintiff  has  obtained  title  to 
the  land  in  dispute,  it  has  acquired  such  title 
through  the  30-year  statute  of  limitation,  and 
the  burden  is  usually  upon  the  one  asserting 
title  by  limitation  to  prove  all  the  facts 
which  confer  title  In  that  manner.  Sllcer  v. 
Owens,  241  Mo.  319,  loc.  cit  323,  146  S.  W. 
428.  It  is  true  that  the  plaintiff  did  not 
specifically  plead  the  fact  that  it  relied  upon 
the  30-year  statute  of  limitation,  nor  do  we 
think  it  was  required  so  to  plead.  Under  the 
law  of  this  state,  a  title  to  real  estate  acquir- 
ed under  a  statute  of  limitation  Is  a  legal  ti- 
tle, good  either  for  the  purposes  of  offense  or 
defense.  Scannell  v.  American  Soda  Foun- 
tain Co.,  161  Mo.  606,  loc.  dt  618,  61  8.  W. 
889,  and  cases  there  cited.  Such  statute  need 
not  be  specifically  pleaded.  Collins  v.  Pease, 
146  Mo.  135,  loa  dt.  139,  47  8.  W.  925. 

What  was  said  by  this  court  In  Stone  r. 


Perkins,  217  Mo.  loc.  dt  699,  117  S.  W.  717 

(also  relied  upon  by  defendants),  has  no  ap- 
plication here,  because  it  was  the  10-year 
statute  which  was  under  consideration  in 
that  case. 

III.  Judgment  by  Agreement 

[I]  At  the  trial  of  this  cause  one  Cleveland 
BartMi  filed  answer  asserting  title  to  six 
acres  of  the  land  in  dispute,  and  by  agree- 
ment of  plaiatifl  said  six  acres  was  awarded 
to  said  defendant  The  cause  will  have  to  be 
retried  for  another  reason,  but  upon  final 
Judgment  if  plaintiff  prevails  said  six  acres 
should  be  awarded  to  said  Cleveland  Barton. 
This  part  of  the  Judgment  does  not  aftect 
the  controversy  between  plaintiff  and  the 
other  defendants  who  are  collateral  heirs  of 
Allen  Barrackman,  deceased. 

IV.  New  Trial. 

[9]  It  is  a  well-settled  rule  in  this  state 
that  an  order  granting  a  new  trial  after  ver- 
dict or  Judgment  will  not  be  reversed  when 
the  record  shows  a  state  of  facts  upon  which 
said  new  trial  may  have  been  properly  grant- 
ed. The  order  granting  the  new  trial  in  this 
case  did  not  designate  the  ground  or  grounds 
upon  which  the  motion  therefor  was  sustain- 
ed. Therefore,  if  the  new  trial  was  properly 
granted  on  any  ground  designated  in  defend- 
ants' motion,  the  order  granting  such  new 
trial  should  not  be  reversed.  Lorenzen  v. 
Railroad,  249  Mo.  182,  loc.  dt  187,  155  S.  W. 
30;  and  Jiner  v.  Jlner,  182  Mo.  App.  153, 
168  S.  W.  231. 

Being  convinced  that  there  Is  no  evidence 
in  the  record  regarding  nonpayment  of  taxes 
by  defendants  during  the  required  period  of 
time  to  vest  title  under  the  30-year  statute  of 
limitation,  the  order  granting  the  new  trial 
wUl  be  affirmed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the 
views  herein  expressed.    All  concur. 


LACIiEDE  LAND  &  IMPROVEMENT  CO.  T. 
SCHNEIDER  et  al.    (No.  17079.) 

(Supreme  Court  of  Misaouri,  Division  Na  2. 
May  25,  1915.) 

1.  Taxation  «=>7S4  —  Aonons  to  Couaot 
Taxes— JiTDQME^T. 

A  sheriFs  deed  based  upon  a  Judgment  in 
an  action  to  collect  taxes,  instituted  under  Rev. 
St.  1889,  {  7682,  is  void,  where  no  person  wu 
named  as  defendant  who  at  any  time  bad  an; 
interest  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1408,  1470-1473;  Dec.  Dig.  «=» 
734.] 

2.  Taxation  «=»776— Tax  Deeds— Oorbtbuo- 
noN. 

A  tax  deed,  reciting  a  Judgment  in  a  Bait 
against  a  named  person  and  against  several 
tracts  of  land,  that  they  were  exposed  to  sale 
and  bought  in  by  plaintiff,  and  that  the  last 
above  described  tract  was  stricken  off  and  sold 
to  plaintiff  company  in  consideration  of  a  nam- 
ed sum,  is  a  conveyance  only  of  the  last  describ- 


A=9For  otber  cuei  Me  lame  topic  aad  KBY-NUMBBB  In  all  K«x-Nambar«d  Otswts  and  Indezas 


Digitized  by 


Google 


Ito.) 


liACLEDE  LAND  &  IMPBOVEIiCENT  (X).  v.  SCHNXIDER 


389 


cd  trac^  and  does  not  include  the  other  par* 

eels,  which  were  anconnected. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  St  1544, 1546;   Dec  Dig.  «=s>776.] 

3.  ADVBB8E    Possession    ®=»79— "Colob    op 
Title"— What  Constitdteb. 

While  a  void  deed  may  constitute  "color 
o{  title"  if  it  purports  to  convey  the  land  in 
dispute,  a  sheriff's  deed  to  land  sold  for  taxes, 
which  did  not  ioclude  the  parcel  in  suit,  but 
mdnded  a  separate  tract,  is  not  color  of  title 
tbereta 

[Ei.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  iS  469-462 ;  Dec.  Dig.  «=> 
79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Oolor  of  Title.] 

4.  EVIDEI7CK  «=>10— Judicial,  Notick. 

The  court  will  take  judicial  notice  of  the 
location  of  land  described  by  township  and 
langes. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  »-14;  Dec.  Dig.  «=»10.] 

6.  CoPRTs  €=»93— Pkecedents— ErFEOT. 

Where  past  rulings  have  become  the  settled 
hw  afFecting  real  estate,  thqr  should  not  be  dis- 
tnrbed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f§  33A  339;   Dec.  Dig.  «=>93.] 

6.  Appbal   and    Ebbob  €=>1028  —  J^kvixw- 

Hariclesb  Bbbob. 
Where  plaintiff  had  no  title  to  the  land  to 
iriiich  he  sought  to  have  his  title  qaieted,   he 
cannot  on  appeal  object  that  defendant's  title 
was  qnleted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  DJg.  {f  4035,  4086;  Dec.  Dig.  «=» 

Ai^teal  from  Circuit  Court,  Reynolds  Coun- 
ty;  E.  M.  Deartng,  Judge. 

Acticm  to  quiet  title  by  the  lAclede  Land 
*  Improvement  Conu)any  against  George 
Schneider  and  others.  From  a  Judgment  for 
defendant  William  H.  Broyle,  plalntUI  ap- 
peals.  Affirmed. 

This  action  vyas  instltnted  In  October,  1910, 
against  George  Schneider  and  all  other  x>er- 
Bons  claiming  under  him  as  "remote,  volun- 
tary or  involuntary  grantees."    Proper  serv- 
ice 'was  had  by  order  of  publication,  and,  up- 
on the  return  day  of  such  order,  the  defend- 
ant William  H.  Broyle  ffled  answer  assert- 
ing title  in  himself  and  Joining  plaintiff  in 
a  prayer  that  the  title  to  the  land  sued  for 
be  determined  and  quieted.    It  was  shown  by 
the  evidence  that  George  Schneider  was  the 
patentee  of  the   land   in  dispute,  and   that 
defendant  Broyle  claimed  under  said  Schnei- 
der through  a  deed  which  he  testified  had 
been  lost    The  plaintiff  claims  under  a  sher- 
UTs  deed  for  delinquent  taxes,  which  deed, 
for  convenience,  will  be  hereinafter  designat- 
ed slmjriy  as  a  "sheriff's  deed."    Plaintiff  al- 
so claims  nnder  the  30-year  statute  of  lim- 
itation.    The  sheriff's  deed  shows  upon  its 
face  tbat  neither  Schneider,  Broyle,  nor  any 
one  else  who  had  any  Interest  In  tlie  lands  in 
diftpute   were  made  defendants  In  the  Judg- 
ment and  proceedings  npon  which  said  sber- 
IfTs  deed  is  predicated.    The  plaintiff,  how- 
ever, cont«ids  that,  thongh  its  sheriffs  deed 
be  void,   said  deed  is  at  least  color  of  title 


to  the  land  in  dispute,  and  that,  idalntlff  hav- 
ing had  lawful  possession  of  a  part  of  said 
land  during  a  sufficient  length  of  time  to 
vest  title  under  the  30-year  statute  of  limi- 
tation, It  now  holds  a  fee-simple  title  to  all 
of  said  lands,  and  that  the  decree  should 
have  been  for  plaintiff. 

The  lands  embraced  in  the  present  action 
are  lots  1  and  2  of  the  N.  W.  M,  and  lot  1 
and  the  N.  W.  %  of  lot  2,  S.  W.  %,  section 
19,  township  32,  range  1,  west  The  land 
that  plaintiff  has  l>een  in  possession  of  is 
the  S.  ^  of  lot  2,  S.  W.  ^  of  the  aforesaid 
section  19;  so  that  this  action  does  not  em- 
brace, nor  purport  to  affect,  the  same  land 
of  which  the  plaintiff  was  in  possession.  It 
is,  however,  contended  by  plaintiff  that  de- 
fendant claims  all  of  lots  1  and  2,  N.  W.  \i, 
and  all  of  lots  1  and  2,  S.  W.  %  of  said  sec- 
tion 19,  and  that  plaintiff's  sheriff's  deed 
also  covers  all  of  the  lots  last  described; 
therefore  the  plaintiff's  possession  of  the  S. 
Vi  of  lot  2,  S.  W.  V4  extended  Ita  possession 
to  all  the  land  claimed  by  defendant  under 
the  provisions  of  section  1882,  R.  S.  1909, 
and  that  such  possession  vested  the  title  to 
all  of  said  tract  in  plaintiff  under  the  30- 
year  statute  of  limitation.  Section  1884,  R. 
S.  1909. 

The  defendant  Broyle  has  not  paid  any  tax- 
es on  the  land  in  dispute  since  the  year  1871 
(about  84  years  before  this  action  was  be- 
gun), and  therefore  it  becomes  necessary,  in 
ascertaining  the  effect  to  be  given  to  plain- 
tiff's possession  of  the  one  40  claimed  by  de- 
fendant, to  determine  and  construe  the  plain- 
tifTs  sheriff's  deed.  What  land  does  that 
deed  purport  to  convey?  And  to  what  land 
does  it'  convey  color  of  title?  These  issues, 
and  such  additional  facts  as  may  be  neces- 
sary to  a  full  understanding  of  the  case, 
will  be  noted  in  connection  with  our  conclu- 
sions. 

J.  B.  Daniel,  of  Piednuxit,  for  appelant 
R.  I.  January,  of  Centerville,  for  respondents. 

I.  Sheriff's  Deed. 

BROWN,  J.  (after  stating  the  facts  as 
above).  [1]  That  the  plaintiff's  sherlfTs  deed, 
based,  as  it  was,  upon  a  suit  and  Judgment  in 
which  no  person  was  named  as  defendant  who 
at  any  time  ever  held  any  interest  in  the  land 
in  dispute,  was  insufficient  to  pass  title,  is  a 
proposition  so  plain  as  to  scarcely  Justify 
citation  for  its  support  Section  6837,  R.  S. 
1879;    and  section  7682,  R.  S.  1889. 

II.  Color  of  TiUe. 

[2-4]  We  next  pass  to  the  contention  that 
plaintiff's  sherlfTs  deed  created  color  of  titl* 
in  plaintiff  to  the  lands  in  dispute  In  this 
action.  It  is  true  tliat  defendant  Broyle 
claimed,  not  only  the  land  sued  for,  but  also 
the  40  acres  which  plaintiff  had  in  posse» 
sion.  But  the  real  issue  is:  What  land  did 
plaintiff's  sheriff's  deed  purport  to  convey? 
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As  has  been  seen,  It  was  yold;  but  a  void 
deed  may  constitute  color  of  title,  if  It  pur- 
ports to  convey  the  land  in  dispute.  Said 
sheriff's  deed  recites  that  on  November  27, 
1880,  the  state  of  Missouri,  suing  at  the  rela- 
tion and  to  the  use  of  the  collector  of  Rey- 
nolds county,  obtained  a  Judgment  against 
Jauies  Iv.  Lyman  (and  other  persons  who 
had  no  Interest  in  the  land  in  dispute)  for 
the  sum  of  $26.19,  delinquent  taxes  of  the 
.vear  1884,  which  judgment  was  declared  and 
decreed  to  be  a  special  lien  upon  the  follow- 
ing described  lands: 

Ti-nct  Sec.    Twp.    Range 

No. 
1        Lots   1,  2  &  3  of 
S.  W.  4:   lots  1, 

2&SofN.  W.  4     18        82      IW. 
S        Lots  1,  2  &  3  of  N. 
W.  4;    lote  1,  2 
^    &  3  of  S.  W.  4 

#2  •  19         "  " 

8     ,  e:  ^  of  N.  W.  4         20         "  " 

Said  sberlflTs  deed  also  recited  that: 

Special  execution  was  issued  on  said  tax  judg- 
ment to  the  sheriff  of  Reynolds  county.  Mo., 
who,  after  due  advertisement,  did  "expose  to 
sale  at  public  auction,  for  ready  money,  the 
above  described  real  estate,  and  the  Laclede 
Land  &  Improvement  Company  being  the  high- 
est bidder  for  the  following  described  real  es- 
tate: 

"Lots  one,  two  and  three  of  southwest  quar- 
ter, lots  one,  two  and  three  of  northwest  quar- 
ter of  section  eighteen  and  lots  one,  two  and 
three  of  northwest  quarter  and  lots  one,  two 
and  three  of  southwest  quarter  and  east  half 
of  section  nineteen  and  east  half  of  northwest 
quarter  of  section  twenty,  all  in  township  thirty- 
two,  range  one  west. 

'•B'or  fifty-two  70/100  dollars. 

"The  said  last  above  described  tract  was 
stricken  off  and  sold  to  the  said  Laclede  Land 
&  Improvement  Company  for  the  bid  therefor 
by  it  as  above  set  forth. 

'"Now,  therefore,  in  consideration  of  the  prem- 
ises, and  of  the  sum  of  fifty-two  and  '">/ioa 
dollars,  to  me,  the  said  dierlff.  In  hand  paid  by 
the  Tjadede  Jjand  ft  Improvement  Company, 
the  receipt  whereof  I  do  hereby  acknowledge, 
and  by  virtue  of  the  authority  in  me  vested  by 
law,  I,  J.  J.  Jamison,  sheriff  as  aforesaid,  do 
hereby  assign,  transfer  and  convey  unto  the 
said  Laclede  I.«nd  &  Improvement  Company  all 
the  above  described  real  estate  so  striclten  off 
and  sold  to  Laclede  Land  &  Improvement  Com- 
pany that  I  might  sell  as  sheriff  as  aforesaid,  by 
virtue  of  the  aforesaid  judgment,  execution  and 
notice." 

Upon  a  careful  investigation  of  the  above- 
mentioned  sherifPs  deed,  wc  find  that  its  re- 
citals are  identical  with  the  sherifr.s  tax 
deed  noted  in  Sanzenbacher  v.  Santhuff,  220 
Mo.  274,  110  S.  W.  395 ;  De  Paige  v.  Doug- 
las et  al.,  234  Mo.  78,  136  S.  W.  345.  In 
the  Sanzenbacher  Case,  it  was  held  by  divi- 
sion 2  of  this  court  that  the  last  tract  de- 
scribed in  the  sheriff's  deed  was  the  only  one 
sold  by  the  sheriff;  and  in  the  Dc  Paige 
C'ase  division  1  placed  the  same  construction 
upon  a  deed  which  in  form  was  precisely 
like  the  one  now  under  consideration.  If  wo 
follow  those  cases,  we  must  hold  that  only 
the  last  tract  described  in  the  sheriff's  deed 
(B.  2  of  N.  W.  4,  section  20,  township  32, 
range  1   W.)   was  sold  by  the  sheriff,  and 


that  it  was  tbe  only  tract  which  he  attempt- 
ed to  convey  by  the  deed  last  mentioned. 

The  SO  acres  in  section  20  was  not  only 
described  in  the  deed  as  a  separate  tract,  but 
we  take  judicial  notice  that  it  does  not  even 
adjoin  any  lands  which  the  defendant  Broyle 
claims,  or  of  which  plaintiff  took  pos.session. 
Therefore  it  does  not  purport  to  convey  the 
40  acres  of  which  plaintiff  took  possession, 
nor  any  lands  in  contl'oversy  in  the  present 
action. 

While  a  void  deed  received  in  good  faith 
may  create  color  of  title  in  the  grantee  there- 
in, it  seems  to  be  the  settled  rule  of  Utw  In 
this  state  that  such  void  deed  must  purport 
to  convey  the  land  to  which  it  creates  color 
of  title.  Hickman  y.  Link,  07  Mo.  482,  loc. 
cit  488,  489,  10  S.  W.  600;  Allen  t.  Mans- 
field, lOS  Mo.  343,  18  S.  W.  901;  Dunolng- 
ton  V.  Hudson,  217  Mo.  93,  loc.  clt.  100,  116 
S.  W.  1083. 

[S]  Whatever  may  be  our  own  views  of 
the  soundness  of  the  rulings  in  the  Sanzen- 
bacher and  De  Paige  Cases,  before  noted,  they 
seem  to  have  become  a  rule  of  law  in  this 
state,  and,  as  that  rule  affects  land  titles, 
we  do  not  feel  at  liberty  to  disturb  it.  Usu- . 
ally  decisions  affecting  land  titles  cannot  be 
overturned  without  doing  more  harm  than 
good. 

III.  Right  to  Appeal. 

[I]  The  plaintiff  also  complains  that  the 
trial  court  erred  in  quieting  the  title  in  de- 
fendant Broyle  to  the  land  sued  for,  because 
the  evidence  was  Insufficient  to  prove  the  ex- 
ecution and  delivery  of  the  alleged  lost  deed 
to  said  defendant.  This  point  is  easy  of  so- 
lution. The  plaintiff  Itself,  having  no  title 
to  the  land  in  dispute,  has  no  concern  In  the 
judgment  rendered,  except  to  pay  the  costs 
of  an  action  which  it  ought  not  to  have  in- 
stituted. Having  no  title  itself,  plaintiff  is 
not  concerned  as  to  whether  defendant's  title 
is  void  or  valid.  Such,  in  substance,  was 
the  ruling  of  this  court  in  Wheeler  v.  Rey- 
nolds Land  Co.,  193  Mo.  279,  loc.  cit  290, 
291,  91  S.  W.  1050. 

The  judgment  appealed  from  is  affirmed. 
All  concur. 


SANDUSKY  ▼,  S.\NDUSKX  et  aL 

(No.  10055.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 

May  25,  1915.) 

1.  CouBTS  $=»231  —  JuBisnicTion  —  Missonai 
Supreme  Coubt. 

Where  both  parties  appeal,  and  the  amount 
in  dispute  on  either  appeal  is  within  the  jaris- 
diction  of  the  Supreme  Court,  both  appeals 
should  be  sent  to  that  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  15  487,  491,  G44.  046-648,  650,  652-659, 
661;    De&  big.  ®=>231.] 

2.  WiLts  ®=»707— Contest^-Pleadinob. 

A  suit  by  an  executor,  who  was  also  trus- 
tee of  a  fund,  referring  to  conflicting  claims  as 
to  the  validity  of  certain  clauses  of  the  wiU,  and 
asking  the  direction  of  the  court,  but  not  point- 
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iog  out  any  particular  in  which  the  court  was 
asked  to  construe  it,  in  which  the  answer  of  the 
defendant  heirs  called  for  a  construction  as  to 
whether  a  fund,  given  to  the  ezecucor  in  trust, 
thoold  go  to  the  beirs  or  to  another  trustee  if 
the  trust  was  held  void,  and  in  which  the  plead- 
ings and  findings  stated  a  contention  on  the  part 
of  the  heirs  as  to  the  validity  of  another  clause 
containing  bequests  in  trust  for  religious  purpos- 
es, was  not  a  proceeding  for  the  construction 
of  the  will,  but  one  in  which  the  real  controver- 
«y  was  as  to  the  validity  of  the  bequests  for  re- 
lifious  uses,  and  the  consequent  right  of  the 
heirs  to  the  property  as  undisposed  of  by  the 
will. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  1684-1686 ;    Deo.  Dig.  «=>707.] 

3.  CHABirres  ®=»43— DiscKETioN  or  Tbustek 
—Judicial  Supervision. 

Under  a  will  giving  the  trustee  the  power 
and  responsibility  of  deciding^  details  in  the  dis- 
charge of  a  trust  for  religious  purposes,  the 
court  cannot  substitute  its  own  judgment  and 
discretion  for  that  of  the  trustee,  at  least  not 
tmtil  be  is  guilty  of  some  misconduct,  or  the 
tmst  becomes  impossible  of  execution,  or  is 
about  to  fall. 

[Ed.  Note.— For  other  cases,   see  Charities, 
Cent  Dig.  §§  83-90;   Dec.  Dig.  <8=>43.] 

4.  Chamties  «=50— Appijcatioh  of  Tbubt 
Fund— Pbocekdinos— Pabtus. 

The  heirs  of  a  testatrix  had  no  interest  in 
a  fond  given  in  valid  trust  for  religions  purpos- 
es, and  were  not  necessary  parties  in  a  proceed- 
ing with  reference  to  the  proper  application  of 
the  trust  fund. 

(Ed.   Note. — For   other  cases,    see   Charities, 
Cent  Dig.   §f  06-99;    Dec.  Dig.  «8=»50.] 

5.  Wiixa  <s=>415  —  Claim  of  Invauditt  — 
Costs. 

Where  a  suit  by  an  executor,  who  was  also 
a  testamentary  trustee  of  a  fund,  did  not  involve 
the  construction  of  the  will,  nor  properly  call 
upon  or  authorize  the  court  to  give  the  direc- 
tions asked  by  the  defendant  heirs  as  to  the  use 
of  funds  bequeathed  to  another  in  trust  for  re- 
ligious uses,  and  the  will  was  free  from  ambi- 
guity, and  the  heirs  made  no  claim  under  or  in 
harmony  with  it,  but  claimed  the  invalidity  of 
the  will,  or  some  part  of  it,  and  the  consequent 
right  to  property  as  undisposed  of,  the  heirs 
were  not  entitled  to  their  counsel  fees  out  of 
the  fond ;  there  being  no  equity  in  requiring  the 
fund  to  remunerate  them  for  their  endeavor  to 
destroy  it. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  894;   Dec.  Dig.  <g=>415.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty ;  AloDzo  D.  Bumes,  Judge. 

Suit  by  Sydney  G.  Sandusky,  executor, 
against  James  M.  Sandusky,  trustee,  and  oth- 
ers. From  an  order  allowing  an  attorney's 
fee  to  be  paid  out  ot  the  funds  of  the  estate, 
tbe  plaintiff  and  James  M.  Sandusky,  trus- 
tee, appeal.    Reversed. 

A  suit  brought  by  the  executor  of  the  wiU 
of  Mary  F.  Dorsey  against  her  heirs  and 
tliose  claiming  under  the  will  to  determine 
tlieir  respective  rights  was  determined  In 
the  trial  court  against  the  heirs.  TUey  there- 
upon filed  their  motion  for  an  allowance  of 
tbelr  costs,  Including  a  reasonable  attorney's 
fee  to  be  paid  out  of  the  funds  of  the  estate. 
rbat  motion  was  sustained,  and  a  fee  of  $600 
was  allowed  to  H.  T.  Hemdon  and  Claude 
Hardtvlcke,  the  attorneys  for  the  heirs,  for 


their  services  in  the  cause.  The  heirs  ap- 
pealed from  the  Judgment  and  decree  In  tiiie 
principal  cause  to  this  court,  and  the  judg- 
ment was  affirmed.  That  opinion  Is  reported 
in  261  Mo.  351,  168  S.  W.  1150.  The  executor 
and  James  H.  Sandusky,  trustee  under  the 
will,  appealed  from  the  order  allowing  said 
attorney's  fee,  and  that  appeal  was  sent  to 
the  Kansas  City  Court  of  Appeals,  by  which 
court  It  was,  oii  motlcm  of  the  heirs,  trans- 
ferred to  this  court 

Mrs.  Dorsey  was  a  widow,  and  died  with- 
out Issue.  By  her  wUI  she  gave  several  leg- 
acies not  necessary  to  be  mentioned  here. 
Clauses  3  and  10  of  the  wUl  were  as  follows: 

"3.  I  give  to  my  executor,  hereinafter  named, 
the  sum  of  one  tbonsaDd  dollars,  in  trust,  how- 
ever, for  the  following  purposes,  to  wit :  To 
be  by  him  loaned  out  on  unincumbered  real  es- 
tate at  not  more  than  5  per  cent,  per  annum, 
and  the  interest,  less  the  necessary  costs  and 
charges,  to  be  used  by  him  in  keeping  in  repair 
the  monument  erected  to  the  memory  of  my  late 
husband,  John  S.  Dorsey,  deceased,  and  his  two 
wives,  and,  also  in  keeping  the  lot  in  said  'Fatr- 
view  Cemetery'  on  which  said  monument  stands, 
in  good  condition.  If  at  any  time  there  should 
be  an  accumulation  of  interest  not  needed  for 
the  purposes  aforesaid  amounting  to  as  much  as 
five  hundred  dollars,  then  80  per  cent,  of  such 
interest  shall  be  paid  by  such  tru-itefs  to  the 
legatees  or  beneficiaries  named  in  the  residuary 
clause  of  this,  my  will,  and  as  in  said  cause 
provided." 

"10.  I  give  and  bequeath  to  the  Odd  Fellows' 
Home  at  Liberty,  Missouri,  one  wheel  chair 
and  chamber  chair." 

Clause  12  began  as  follows: 

"12.  I  give,  devise  and  bequeath,  absolutely, 
all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  and  wheresoever  sit- 
uate, to  James  M.  Sandusky,  in  trust  to  effec- 
tuate the  following  benevolences  and  charities,  to 
wit:  One-fourth  thereof,  primarily,  for  the  pur- 
chase, construction,  furnishing,  maintenance,  and 
repair  of  a  parsonage  for  the  occupancy  of  such 
pastors  or  ministers  of  the  gospel  as  may  from 
time  to  time,  in  their  ministerial  capacity,  serve 
the  association  of  Christians  in  Liberty,  Mis- 
souri, commonly  known  as  'The  Presbyterian 
Church  of  Liberty,  Missouri,'  meaning  thereby 
the  congregation  now  worshipping  in  the  church 
edifice  located  at  the  comer  of  Main  and  Missis- 
sippi streets  in  Liberty,  Missouri,  and  for  the 
construction,  furnishing,  maintenance  and  repair 
of  a  church  edifice  for  said  congregation  afore- 
said, commonly  known  as  'The  Presbyterian 
Church  of  Liberty,  Missonri';  and,  secondarily, 
for  the  general  advancement  of  Christianity, 
said  parsonage  shall  be  known  'The  Mary  Eliza- 
beth Dorsey  Parsonage  of  the  Presbyterian 
Church  of  Liberty,  Missouri';  said  charity  may 
be  executed  by  the  trustee  herein  named,  or  by 
such  trustee  .  or  trustees  as  said  congregation 
may  designate  to  receive  said  trust  fund  for  said 
purposes." 

Then  followed  in  said  twelfth  clause  and 
as  a  part  thereof  separate  provisions  in  fa- 
vor of  the  Second  Baptist  Church,  the  Meth- 
odist Episcopal  Church  South,  and  the  Chris- 
tian Church,  all  of  Liberty,  which  provlslcns 
were  each  exactly  the  same  as  the  provision 
made  for  the  Presbyterian  Church  set  out 

The  petition  of  the  executor  sets  out  the 
will  in  haec  verba,  and  contains  the  follow- 
ing: 
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"Plaintiff  alleges  that  he  is  in  doubt  as  to  the 
true  construction  of  said  will,  especially  as  to 
i(aid  clause  numbered  three  (3)  in  said  will,  re- 
lating to  the  bequest  of  one  thousand  dollars 
($1,000.00)  for  keeping  in  repair  the  monument 
and  lot  in  'Fairview  Cemetery'  particularly  de- 
scribed in  said  clause  three  (3) ;  and  as  to  said 
clause  numbered  ten  (10)  in  said  will,  relating 
to  the  beauest  to  the  'Odd  Fellows'  Home  at 
I^iberty,  Missouri' ;  and  as  to  said  clause  num- 
bered twelTe  (12)  in  said  will,  relating  to  the 
bequest  of  the  residue  of  the  estate  of  said  Mary 
E.  Dorsey,  deceased,  left  after  the  payment  of 
certain  legacies  specified  in  said  will,  to  the  four 
several  associations  of  Christians  in  Liberty, 
Missouri,  known  and  described  in  said  clause 
twelve  (12)  as  'The  Presbyterian  Church  at  Lib- 
erty, Missouri,'  "The  Second  Baptist  Church  at 
Liberty,  Missouri,'  'The  Methodist  Episcopal 
Church  (South)  at  Liberty,  Missouri,  and  the 
Christian  Church  at  Liberty,  Missouri;'  that 
conflicting  claims  are  set  up  as  to  the  validity 
and  meaning  of  said  clauses  three  (3),  ten  (10), 
and  twelve  (12)  in  said  will,  and  as  to  the  rights 
and  interests  of  said  legatees  named  in  said 
clauses  three  (3),  ten  (10),  and  twelve  (12),  and 
as  to  the  rights  and  interests  of  the  heirs  of 
said  Mary  B.  Dorsey  in  the  property  bequeathed 
by  said  dauses,  and  plaintiff  cannot,  by  reason 
of  said  conflicting  claims,  safely  proceed  in  the 
execution  of  said  will,  and  in  the  discharge  of 
his  duties  as  executor,  without  the  direction  of 
this  court" 

The  prayer  of  the  petition  is  as  follows: 
"Wherefore  plaintiff  prays  the  judgment  ano 
direction  of  the  court  in  regard  ,to  the  true  con- 
struction of  said  clauses  three  (3),  ten  (10),  and 
twelve  (12)  of  said  will,  and  as  to  his  dunes  in 
the  premises." 

Tlie  answer  of  James  M.  Sandusky,  trus- 
tee, alleged  his  acceptance  of  the  trust  and 
prayed  that  said  clause  12  be  adjudged  val- 
id. The  answer  of  the  heirs  is  long,  alleg- 
ing  that  the  various  religious  associations  of 
Liberty  named  tn  the  will  then  had  and  pos- 
sessed churdi  edifices,  and  that  all  except 
the  Baptists  had  a  parsonage.  Many  other 
facts  not  necessary  to  be  here  mentioned  were 
stated  In  that  answer  as  reasons  why  the 
third  and  twelfth  clauses  of  the  wUl  should 
be  adjudged  void.  That  answer  contained 
the  following: 

"These  defendants  further  state  that,  by  rea- 
son of  the  facts  herein  stated,  the  bequest  the 
said  deceased  attempted  to  make  to  plaintiff, 
Sydney  G.  Sandusky,  executor,  by  article  (or 
paragraph)  3  of  said  will,  is  contrary  to  and 
not  authorized  by  law,  and  is  null  and  void  and 
cannot  be  enforced  or  carried  into  effect,  and 
that  said  deceased  should  be  deemed  to  have 
died  intestate  as  to  the  fund  she  attempted  to 
dispose  of  by  said  bequest,  and  that  such  fund 
be  distributed  among  the  heirs  of  said  deceased*" 
"These  defendants  further  state  that,  by  reason 
of  the  facts  herein  stated,  a  controversy  has 
arisen  between  the  heirs  of  said  deceased,  and 
plaintiff  and  the  defendants  who  are  not  heirs 
of  said  deceased,  as  to  the  validity  of  said  ar- 
ticles (or  paragraphs)  numbered  3  and  12  of 
said  will,  and  as  to  the  facts  herein  alleged,  and 
as  to  the  disposition  that  may  properly  be  made 
of  the  iproperty  and  funds  said  deceased  attempt- 
ed to  dispose  of  by  articles  numbered  3  and  12 
of  said  will;  and,  by  reason  thereof,  these  de- 
fendants desire  an  adjudication  as  to  the  valid- 
ity of  said  articles  numbered  3  and  12  of  said 
will,  as  hereinafter  prayed  for,  and,  in  case  it 
should  be  held  that  either  of  said  paragraphs  of 
said  will  is  valid,  or  capable  of  being  carried 
into  force  or  effect,  or  should  be  enforced  or 
carried  into  effect,  that  the  court  fully  construe 


the  same  as  hereinafter  prayed  for,  and  cause 
the  will  of  said  deceased  to  be  stricuy  complied 
with  relation  thereto. 

"These  defendants  therefore  pray  that  the 
court  adjudge  and  decree  said  articles  (or  par- 
agraphs) numbered  3  and  12  of  said  will,  and 
each  of  them,  null  and  void  and  not  capable  of 
being  enforced  or  carried  into  force  or  effect, 
and  that  the  trusts  said  deceased  attempted  to 
create  thereby,  and  each  of  them,  be  ad:udp:cd 
and  decreed  null  and  void  and  worthless  and  im- 

Eracticable  to  enforce  or  carry  into  effect  to 
ave  been  created  for  the  benefit  of  the  heirs 
of  said  deceased;  that  it  be  adjudged  and  de- 
creed useless  and  impracticable  to  enforce  or 
carry  into  effect  said  articles  (or  paragraphs)  of 
said  will,  and  that  said  corporation  and  said 
associations,  and  each  of  them,  and  their  trus- 
tees and  representatives,  be  adjudged  and  de- 
creed incapable  of  lawfully  claiming  any  inter- 
est, either  actual  or  beneficial,  in  or  to  the  prop- 
erty or  funds  said  deceased  attempted  to  dispose 
of  by  said  articles  (or  paragraphs)  of  said  will ; 
and,  in  case  it  should  be  found,  adjudged,  or  de- 
creed by  the  coui;t  that  said  articles  (or  para- 
graphs) of  said  will,  or  either  of  them,  or  any 
part  of  either  of  them,  are  valid,  or  can  be  en- 
forced or  carried  into  effect,  that  the  same  be 
fully  construed  and  interpreted  by  the  court  so 
as  it  will  unmistakably  appear  by  the  court's 
decree  how  much  or  what  portion,  if  any,  of  the 
property  and  funds  said  deceased  attempted  to 
dispose  of  by  said  will,  is  required  by  said  will 
to  be  used  in  the  purchase  of  parsonages,  how 
much  or  what  portions  thereof,  if  any,  in  con- 
struction of  parsonages,  how  much  or  what  por- 
tion thereof,  if  any,  in  furnishing  parsonages, 
how  much  or  what  portion,  if  any,  in  mainte- 
nance of  parsonages,  how  much  or  what  por- 
tions, if  any,  in  repair  of  parsonages,  how  much 
or  what  portion,  if  any,  in  construction  of 
church  edifices,  how  much  or  what  portion,  if 
any,  in  furnishing  church  edifices,  how  much  or 
what  portion,  if  any,  in  maintenance  of  church 
edifices,  and  how  much  or  what  portion,  if  any, 
in  the  repair  of  church  edifices,  and  how  much 
or  what  portion,  if  any,  for  the  general  advance- 
ment of  Christianity,  and  the  conditions  subject 
to  which  said  property  and  funds  may  be  so 
used  or  applied,  and  that  the  court  wiU  deter- 
mine whether  or  not  said  property  and  funds,  or 
any  part  thereof,  can  properly  be  expended  on, 
or  on  account  of,  church  edifices  that  existed 
previous  to  the  death  of  said  deceased,  or  par- 
sonages that  existed  previous  to  her  death,  or 
on  or  on  account  of  any  parsonage  that  does  not 
bear  the  name  of  deceased  in  connection  with 
the  name  of  the  congregation  served  by  the  min- 
ister occupying  the  same,  or  that  is  not  known 
as  the  Mary  Elizabeth  Dorsey  parsonage  of  the 
congregation  served  by  the  minister  occupying 
the  same,  and  that  the  court  will  designate,  de- 
fine, and  point  out  the  beneficiaries,  if  any,  of 
said  articles  of  said  will  and  of  the  trusts  said 
deceased  attempted  to  create  thereby,  designate 
and  define  the  portion,  if  any,  of  the  property 
and  funds  said  deceased  attempted  to  dispose  of 
by  said  articles  of  said  will,  that  each  of  said 
beneficiaries  shall  receive,  and  the  conditions, 
if  any,  subject  to  which  each  of  such  portions,  if 
any,  may  be  received,  and  the  purpose  for  which 
each  of  such  portions  shall  be  appUed,  and  re- 
quire strict  compliance  with  all  such  conditions 
and  purposes,  or,  if  the  will  of  said  deceased 
cannot  be  ascertained  to  a  certainty,  either  as 
to  the  disposition  that  may  properly  Se  made  of 
said  funds  and  property,  or  any  portion  there- 
of, or  otherwise,  or  if  said  trustSj  or  either  of 
them,  either  by  reason  of  uncertainty  of  bene- 
ficiaries, or  of  incapacity  of  any  of  the  intended 
beneficiaries,  or  for  any  other  reason,  cannot 
be,  or  are  not,  carried  out  in  strict  compliance 
with  the  will  of  said  deceased  as  the  same  may 
be  found  by  the  court,  or  if  it  should  be  useless, 
impracticable,  or  unlawful  to  dispose  of  or  use 
any  portion  of  said  property  or  funds  is  strict 
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conpIUnee  with  tbe  win  of  said  deceased  as 
found  by  the  court,  that  the  court  will  order, 
adjudge,  and  decree  that  any  and  all  portions  oi 
said  property  and  funds  that  cannot  properly 
and  lawfully  be,  or  are  not,  or  that  it  would  not 
be  nseful  or  practicable  to,  dispose  of  in  strict 
compliance  with  the  terms  and  conditions  of 
said  will,  be  distributed  among,  or  descend  to, 
the  heirs  of  said  deceased,  and  that  the  court 
will  grant  each  other  and  further  relief  as  may 
Mem  just  and  proper." 

Tbe  court  by  Its  decree  found  that  all  the 
allegations  of  the  petition  were  true,  and  that 
decree,  among  other  things,  contained  tbe  fol- 
lowing: 

"And  the  court  further  finds  that  plaintiff  Is 
entitled  to  the  relief  prayed  in  his  said  second 
amended    petition,    and    now,    here,    upon    the 
pleadings,  evidence,  and  facts  as  found  herein, 
adjudges  and  decrees  that  the  bequest   of  one 
thoosand  dollars  ($1,000.00)  to  the  executor  of 
the  will  of  Mary  K.  Dorsey,  deceased,  in  trust, 
to  be  used  in  keeping  in  repair  and  gooil  o^ndi- 
tion  the  monument  erected   to  the  memory  of 
John  S.  Dorsey,  deceased,  and  his  two  wives,  In 
'Fairview  Cemetery,'  Liberty,  Missouri,  and  the 
lot  on  which  said  monument  stands,  is  invalid, 
DoU,  and  void,  and  that  said  legacy  falls  into 
and  becomes  a  part  of  the  residue  b('(|ueathed 
by  clause  twelve  (12)  of  said  will  to  Jiimcs  M. 
ifandnsky,  as  tmstee,  in  trust  to  effectuate  the 
charities  specified  in  said  clause  twelve  (12)  of 
said  will.    And  the  court  further  adjudges  and 
decrees  that  the  bequest  of  one  wheel  chair  and 
one  chamber  chair  to  the   'Odd  Fellows'  Home, 
at  Liberty,'  is  a  valid  bequest,  and  that  The 
Grand   Lodge  Independent  Order  Odd  Fellows 
of  Missouri'  is  legally  entitled  to  receive  and  re- 
ceipt for  said  bluest     And  the  court  further 
adjudges  and  decrees  that  the  bequest  and  de- 
vise of  the  residue  of  the  estate  of  Mary  E. 
Dorsey,  deceased,  by  clause  twelve  (12)  of  said 
will,  to  James  M.  Sandusky,  in  trust,  to  effectu- 
ate   the    charities    designated    in    said    clause 
twelve  (12i  are  a  valid  charity,  and  that  said 
James  M.  Sandusky,  as  trustee,  or  such  trustee 
as  the  said  several  religious  associations  may 
respectiveljr  designate  to  receive  and  receipt  for 
said  fund,  is  legally  entitled  to  receive  said  res- 
idue, and  his  receipt  shall  be  a  valid  discharge 
to  said  executor  therefor.    And  the  said  James 
M.   Sandusky,   as  trustee,   or  such   trustee  or 
trustees  as   the  said  several  religious  associa- 
tions may  respectively  designate  to  receive  and 
receipt   for    said    trust    funds,    shall   hold    said 
fands  for  the  purposes  designated  by  said  clause 
twelve  (12)  of  said  will,  and  shall  execute  the 
trust  created  by  said  clause  twelve  (12)  accord- 
ing to  its  terms,  whicli  the  court  here  adjudges 
and  decrees  to  be  valid  and  binding,  and  in  ex- 
ecuting said  tmst  shall  apply  one-fourth  of  said 
residue  to  each  of  said  four  religious  associa- 
tions  primarily  for  the  purchase,  construction, 
furnishing,  maintenance,  and  repair  of  a  parson- 
age, and  for  the  construction,  furnishing,  main- 
tenance, and  repair  of  a  church  edifice,  for  each 
of  said  four  several  associations,  according  to 
the  terms  of  said  clause  twelve  (12)  of  said  will, 
and  as  the  trustee  or  trustees  may  find  to  be 
needful  or  proper  in  case  of  each  association, 
and   secondarily   for  the  general  advancement 
of  Christianity,  the  said  trustee  or  trustees  hav- 
ing the  right   and   power  to  apply   said   trust 
funds  under  said  clause  twelve  (12)  of  said  will, 
for    tbe    purposes    designated    by    said    clause 
twelve  (12),  and  in  the  manner  designated  by 
said   clause    twelve    (12),    according    to    his    or 
their  judgment,  as  the  necessities  in  each  case 
may  require,  under  the  advice  and  direction  of 
m.  court  of  equity,  having  Jnrisdiction  in   the 
premises,  whenever  such  advice  or  direction  may 
be  required,  or  may  be  deemed  proper,  and  sub- 
ject to  the  superintending  control  of  a  court  of 
equity  having  jurisdiction  in  the  premises.    And 
the  court  further  adjudges  and  decrees  that  the 


heirs  of  Mary  E.   Dorsey,  deceased,  have  no 

right,  title,  or  interest  in  or  to  said  money  or 
property  or  residue  so  bequeathed  by  said  claus- 
es three  (3),  ten  (10),  and  twelve  (12)  of  said  will, 
as  herein  set  forth.  And  the  conrt  further  ad- 
judges and  decrees  that  the  costs  of  this  pro- 
ceeding be  paid  by  plaintiff  fierein  out  of  the 
trust  funds  in  his  possession  and  custody  as  ex- 
ecutor of  the  will  of  said  Mary  B,  Dorsey,  de- 
ceased." 

On  tbe  bearing  of  the  motion  for  the  al- 
lowance of  tbe  attorney's  fee  to  be  paid  out 
of  tbe  estate,  tbe  heirs  Introduced  evidence 
showing  that  $600  would  be  a  reasonable  fee 
for  tbe  services  rendered.  The  motion  for  a 
new  trial  in  the  main  case  did  not  specially 
mention  the  point  that  tbe  court  had  decreed 
that  the  $1,000  mentioned  in  clause  3  of  the 
will  was  a  part  of  tbe  residuary  estate,  and 
as  such  should  go  to  tbe  trustee  under  tbe 
twelfth  clause. 

The  assignment  of  errors  made  by  tbe  heirs 
In  their  brief  in  tbe  main  case  contained  tbe 
following:    ■ 

"The  trial  court  committed  errors  as  follows : 
(1)  In  holding  that  the  $1,000  the  testatrix  at- 
tempted to  dispose  of  by  clause  3  should  become 
residue,  and  be  disposed  of  by  clause  12." 

No  other  allusion  was  made  to  that  subject 
in  any  brief  filed  by  either  party,  either  in 
the  other  appeal  or  in  this. 

Sydney  O.  Sandusky,  James  M.  Sandusky, 
Martin  E.  Lawson,  Ralph  Hughes,  and  James 
S.  Simrall,  all  of  Liberty,  for  appellants.  H. 
T.  Herndon,  of  Kansas  City,  and  Claude 
Hardwlcke,  of  Liberty,  for  respondents  Itoutt 
and  others. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  I.  This  appeal  was  properly  transferred 
here  by  the  Kansas  City  Court  of  Appeals. 
Where  both  parties  appeal,  and  tbe  amount 
in  dispute  in  either  appeal  is  within  the  juris- 
diction of  this  court,  both  appeal^  should  be 
sent  here.  Snoqualml  Realty  Co.  v.  Moynl- 
ban,  179  Mo.  629,  78  S.  W.  1014. 

II.  The  question  as  to  the  power  of  the 
trial  court  to  allow  ^an  attorney's  fee  in  favor 
of  tbe  heirs  to  be  paid  out  of  tbe  funds  of  the 
estate  lias  been  thoraughly  and  ably  present- 
ed by  counsel  on  both  sides.  By  an  examina- 
tion of  tbe  decided  oases  we  find  that  the 
questions  considered  by  the  courts  have  aris- 
en under  tbe  different  wills  in  four  different 
ways:  First  The  validity  of  the  wUl  being 
conceded,  tbe  xmrties  claiming  thereunder  or 
in  harmony  therewith  have  disagreed  as  to 
its  meaning  or  construction.  Second.  The 
meaning  of  the  will  being  clear  and  undisput- 
ed, there  has  been  a  controversy  as  to  tbe 
validity  of  tbe  will,  or  of  some  part  of  it. 
Third.  Both  the  validity  and  the  construction 
of  the  wiU,  or  of  some  part  of  it,  bare  been 
in  dispute.  Fourth.  Both  tbe  validity  and 
the  construction  of  tbe  will  being  undisputed, 
the  court  has  been  asked  for  directions  as  to 
tbe  proper  method  and  means  of  carrying  tbe 
will  into  effect. 

[2]  We  have  fully  set  out  in  the  statement 
all  facts  bearing  on  the  question  aa  to  whetb- 
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er  tbe  main  case  was  a  proceeding  for  the 
construction  of  the  will.  Both  tbe  petition 
and  the  answer  speak  of  such  construction, 
but  neither  of  them  mention  any  particular 
In  which  the  court  Is  called  on  to  construe  It, 
except  that  tbe  answer  of  the  heirs  calls  for 
a  construction  as  to  whether  tbe  $1,000  men- 
tioned In  tbe  third  clause  should  go  to  the 
heirs  or  to  tbe  trustee  If  the  third  clause 
should  be  held  void.  The  latter  proposition 
was  also  mentioned  in  the  assignment  of  er- 
rors in  the  other  appeal,  but  was  not  men- 
tioned anywhere  else  in  any  of  the  proceed- 
tngB  In  the  trial  court,  or  In  the  briefs  of 
counsel  on  either  side  In  this  court  In  either 
appeal.  l%e  point  seems  to  have  been  passed 
npon  by  this  court  in  the  other  appeal  simply 
because  It  was  raised  in  the  answer  and  in 
the  assignment  of  errors.  The  law  was  so 
clearly  against  the  heirs  on  that  proposition 
that  neither  court  nor  counsel  deemed  it 
worth  while  to  dte  authority  on  the  question. 
That  feature  was  a  mere  incident  of  the  case. 
Of  Itself  it  never  would  have  caused  a  legal 
controversy,  and  we  are  driven  to  the  con- 
clusion that  its  presence  in  the  case  should 
not  be  effective  to  characterize  the  proceeding 
as  one  brought  for  the  purpose  of  construing 
the  wilL  The  real  controversy  was  as  to  the 
validity  of  the  twelfth  clause.  In  that  con- 
test tbe  purpose  of  tbe  heirs  was  to  destroy, 
not  to  construe,  that  clause. 

[8]  There  was  one  other  purpose  on  the 
part  of  the  heirs,  as  shown  by  the  answer. 
They  asked  that.  In  the  event  the  twelfth 
clause  was  held  valid,  the  court  would  di- 
rect how  much  of  tbe  trust  fund  should  be 
applied  for  each  of  the  various  purposes  men- 
tioned in  the  answer.  Under  the  will  the 
trustee  was  Intrusted  with  the  power  and 
responsibility  of  deciding  those  matters  of 
detail  in  the  discharge  of  the  trust  It  was 
held  in  Stete  ex  rel.  t.  Rusk,  236  Mo.  loc 
clt.  216,  139  S.  W.  199,  that  the  court  cannot 
substitute  its  judgment  and  discretion  for 
that  of  the  trustee  in  such  matters,  at  least 
not  until  the  trustee  is  guilty  of  some  mis- 
conduct, or  the  trust  becomes  Impossible  of 
execution,  or  is  about  to  fail. 

[4]  It  was  head  in  Barkley  v.  Donnelly,  112 
Mo.  loc  clt  670,  19  S.  W.  305,  and  In  Crow 
ex  rel.  v.  Clay  County,  196  Mo.  loc.  clt  268, 
95  S.  W.  369,  that  the  heirs  have  no  Interest 
in  such  trust  fund ;  and  in  Women's  Chris- 
tian Ass'n  V.  Kansas  City,  147  Mo.  loc.  clt 
126,  48  S.  W.  960,  it  was  held  that  tbe  heirs 
have  no  interest  in  such  fund,  and  that  they 
are  not  necessary  parties  in  a  proceeding 
with  reference  to  the  proper  application  of 
the  fund.  Then,  in  so  far  as  the  heirs  sought 
tbe  direction  of  the  court  as  to  the  use  of 
tbe  trust  funds  by  the  trustee,  we  find  that 
they  were  not  necessary  parties  to  such  pro- 
ceeding, and  that  the  court  bad  not  in  any 
event  the  right  to  give  such  direction.  An 
examination  of  tbe  trial  court's  decree  shows 
that  it  made  its  directions  no  more  definite 
than  tbe  will  made  them.    The  discretion  in 


those  matters  was  properly  left  In  tbe  tros- 
tee. 

[S]  For  the  reasons  above  given  tbe  suit 
did  not  invoHye  the  construction  of  the  will, 
nor  was  the  court  properly  called  upon  or 
authorized  to  give  the  directions  asked  by 
the  heirs  with  reference  to  the  execution  of 
the  trust  It  was  purely  a  question  as  to  the 
validity  of  the  twelfth  clause.  Having  deter- 
mined tbe  question  as  to  the  character  and 
scope  of  that  suit,  we  have  no  difBculty  in 
reaching  a  conclusion  under  the  authorities. 
The  heirs  cite  1  Redfleld  on  Wills,  493,  where 
it  is  said: 

"And  where  the_  executor,  or  other  person  ap- 
pointed to  carry  into  effect  the  provisions  of  a 
will,  comes  into  a  court  of  equity  to  obtain  the 
direction  of  the  court  in  regard  to  the  construc- 
tion of  the  instrument,  or  the  mode  of  carrying 
its  provisions  into  effect,  tbe  expense  of  such 
litigation,  as  it  respects  all  the  parties  and  as 
between  the  attorney  and  client  is  charged  upon 
the  whole  estate." 

We  concede  that  proposition,  but  It  does 
not  apply  here,  because  this  proceeding  was 
not  brought  to  construe  the  will  or  for  tbe 
dtrections  of  the  court  The  h^rs,  who  were 
defendants,  improperly  asked  for  such  direc- 
tions. The  heirs  cite  2  Danlell's  Ch.  PL  A 
Pr.  p.  1383,  as  follows: 

"So,  also,  where  an  heir  at  law  is  brought  be- 
fore the  court  in  the  case  of  a  charity,  he  will 
be  entitled  to  his  costs;  and  in  general,  if  he 
makes  no  improper  point,  he  will  be  awarded 
them  as  between  solicitor  and  client  And  in  a 
charity  case,  where  an  heir  at  law  was  made  a 
defendant,  pursuant  to  an  order  of  the  court 
he  was  allowed  his  costs  as  between  solicitor 
and  client  although  tbe  court  was,  upon  the 
hearing,  of  opinion  that  there  was  no  resulting 
trust  in  his  favor." 

It  should  suffice  to  say  that  tbe  lines  im- 
mediately following  the  above-quoted  words 
in  the.  book  cited  are  as  follows: 

"Tbe  rule  that  an  heir  at  law  is  entitled  to 
his  costs  is  not,  however,  without  exceptions. 
Thus,  where  an  heir  set  up  a  claim  to  property 
as  undisposed  of  under  the  will  and  failed,  be 
was  refused  his  costs." 

The  latest  case  by  tbe  English  courts  on 
the  subject  of  costs  in  charity  cases  (Wilkin- 
son V.  Barber,  L.  R.  14  Eq.  99,  decided  In 
1872)  refused  to  allow  costs  to  tbe  heir  as 
between  solicitor  and  client  in  a  charity  case. 
We  feel  justified  in  saying  that  there  is  no 
case  in  En^and  or  in  tbe  United  States 
holding  that  the  heir  Is  entitled  to  his  coun- 
sel's fees  out  of  the  fund  in  a  case  where  tbe 
will  is  free  from  ambiguity,  and  tbe  heir 
makes  no  claim  tmder  or  in  harmony  with  it 
but  bases  his  whole  claim  on  tbe  bivalidity 
of  the  will,  or  of  some  part  of  it  Ingrabam 
v.  Ingraham,  169  111.  472,  48  N.  B.  661,  49  N. 
B.  320,  involved  both  the  construction  and 
the  validity  of  the  will.  The  plaintiff  claim- 
ed that  it  was  void.  He  was  defeated,  but 
was  allowed  bis  counsel's  fees,  because  tbe 
will  was  ambiguous  and  required  construc- 
tion by  the  court  Tincher  v.  Arnold,  147 
Fed  665,  77  C.  C.  A.  649,  7  L.  R.  A.  (N.  S.) 
471,  8  Ann.  Oas.  917,  in  the  Seventh  CircuK; 
arose  In  Illinois.    It  was  there  held: 
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"When  the  terms  of  «  will  are  ao  ambiguona  \ 
that  resort  to  a  court  of  equitjr  ja  necessary  to 
obtain  a  construction  of  the  said  will,  it  may  be 
proper  for  the  court  to  order  the  costs  of  the 
parties  to  the  proceeding,  together  with  reason- 
able solicitor'a  fees,  to  be  paid  out  of  the  estate 
of  the  testator.     Such  eases  have  arisen  where 
the  executor  has  filed  a  bill  to  have  determined 
the  respective  rights  of  various  legatees  which 
nnder  the  ambiguous  terms  of  the  will  are  not 
dearly  defined,  and  which  the  executor  is  justi- 
fied in  asking  the  aid  of  equity  in   construing. 
In  such  a  case  it  is  equitable  that  the  common 
fund  should  bear  the  expenses  of  the  proceeding. 
This  cause,  however,  presents  no  such  situation. 
Complainant  seeks  to  kave  the  court  declare 
void  testator's  bequest  to  charity,  and,  the  trust 
failing,   she  would   then  take   the   property  as 
heir.    The  suit  is  one  plainly  for  her  own  inter- 
est alone,  and  not  for  the  interest  of  the  defend- 
ant trnstees,  who  have  been  in  possession  of  the 
property  for  years  and  engaged  in  carrying  out, 
the  terms  of  Oie  will.    No  case  has  been  pointed 
out  to  me  in  which  the  court  has  gone  to  theex- 
tent  of  allowing  fees  to  complainant's  solicitor 
ODt  of  a  trust  estate  under  conditions  similar 
to  those  of  the  case  at  bar.     The  case  most 
strongly  in  complainant's  favor  is  that  of  In- 
graham  T.  Ingrabam,  169  IH.  432,  48  N.  B.  561, 
49  N.  E.  320.     Were  I  willing  to  subscribe  to 
the  doctrine  of  that  case  as  to  the  allowance  of 
fees,  which  I  am  not,  I  feel  that  the  rule  should 
not  be  further  extended  to  embrace  an  allow- 
ance to  the  heir  in  this  suit  for  securing  a  sec- 
ond adjudication  of  the  validity  of  the  bequest 
in  clause  5,  inasmuch  as  a  construction  there- 
of was  made  by  the  Supreme  Court  of  Illinois 
in  1898,  which  was  binding  on  all  parties  save 
the  complainant  herein,  and  under  which  con- 
struction' of  the  will  the  parties  for  years  have 
acted.     The  trustees   neither   desired,   nor  did 
they  need,  a  further  adjudication  that  the  trust 
was  valid.    This  suit  was  of  no  benefit  to  them 
as  a  guide  to  their  future  administration  of  the 
trust  estate,  for  complainant  has  no  standing  to 
secure    for    the    trustees   the   direction    of   the 
court  as  to  the  administration  of  the  trust. 

Counsel  for  the  heirs  here  say  that  the 
Tlncher  Case  was  unlike  this,  in  that  there 
had  been  a  prlxir  adjudication  and  that  the 
funds  had  passed  out  of  the  hands  of  the 
executor.  We  are  satisfied,  from  all  that  Is 
said  In  the  Tlncher  Case,  and  especially  from 
its  disapproval  of  the  Ingraham  Case,  that 
the  oourt  would  have  disapproved  the  allow- 
ance of  attorney's  fees,  regardless  of  the 
fact  of  the  previous  adjudication,  which  was 
evidently  considered  merely  as  an  additional 
reason  for  the  holding. 

In  MerrUl  v.  Hayden,  86  Me.  133,  29  AQ. 
949,  It  was  held  that  where  there  was  no 
ambiguity  In  the  will  the  claimants  should 
pay  their  own  costs.  Why  should  counsel 
cite  a  long  list  of.  cases  to  establish  the  con- 
ceded rule  that  where  the  will  is  ambiguous 
all  parties  to  a  suit  for  its  construction  wiHl 
be  allowed  their  counsel's  tees.  If  such  fees 
are  payable  In  the  absence  of  such  ambi- 
guity? The  very  statement  of  the  rule  ex- 
cludes those  cases  where  there  Is  no  ambigu- 
ity in  the  will.  It  should  be  said  in  this 
connection  that  we  are  not  here  deciding 
what  character  of  persons  can  claim  costs  as 
between  solicitor  and  client  In  suits  to  con- 
strue ambiguous  wills  tmder  the  rule  quoted 
from  Redfleld.  We  concede  the  rule,  wlth- 
oQt  discussing  its  limitations,  simply  holding, 


as  above-  stated,  that  the  rule  does  not  ap- 
ply in  this  case  for  the  reasons  given.  The 
allowance  of  such  fees  rests  in  the  equitable 
discretion  of  the  court;  that  discretion  be- 
ing regulated,  of  course,  by  equitable  princi- 
ples. There  is  no  equity  in  requiring  the 
trust  fund  to  remunerate  those  whose  sole 
claim  to  consideration  is  the  fact  that  they 
endeavored  to  destroy  that  fund. 

In  their  brief  the  heirs  say: 

"In  this  case  it  must  be  kept  in  view  that  the 
heirs  are  in  no  manner  attacking  the  trust  of 
which  the  executor  as  such  is  trustee,  but  sim- 
ply asking  that  the  property  of  such  trust  be 
disposed  of  by  the  executor  in  the  manner  that 
they  believe  the  law,  under  existing  conditions, 
requires,  and  that  this  suit  was  not  instituted 
by  heirs,  and  that  it  does  not  appear  by  evi- 
dence that  any  heir  did  any  act,  or  made  any 
claim,  that  rendered  this  suit  necessary,  or  ever 

Suestioned  the  validity  of  the  will,  or  any  part 
lereof,  until  after  the  executor  instituted  thja 
suit  and  alleged  that  there  was  doubt  in  his 
mind  as  to  the  proper  construction  of  three  be- 
quests, and  indicated  a  doubt  as  to  the  validity 
thereof,  and  caused  the  heirs  to  be  summoned, 
who  submitted  their  views  as  to  the  disposition 
that  should  be  made  of  the  property  the  testae 
trix  attempted  to  dispose  of  by  said  bequests, 
in  order  that  he,  said  executor,  might,  through 
the  aid  of  the  court  and  of  such  heirs  and  lega- 
tees as  might  appear,  and  as  a  result  of  their  el- 
forts  and  exertions,  ascertain  what  disposition 
he  could  lawfully  make  of  the  property  the  tes- 
tatrix attempted  to  dispose  of  by  said  bequests." 

We  call  attention  to  the  fact  that  the  pe- 
tition alleges: 

"That  conflicting  claims  are  set  up  as  to  the 
validity  and  meaning  of  said  clauses  three  (3), 
ten  (10),  and  twelve  (12)." 

The  answer  of  the  heirs  says: 

"A  controversy  has  arisen  between  the  heirs 
of  said  deceased,  and  plaintiff  and  the  defend- 
ants who  are  not  heirs  of  said  deceased,  as  to 
the  validity  of  said  articles  (or  paragraphs) 
numbered  3  and  12  of  said  will." 

The  decree  found  all  the  allegations  of  the 
petition  to  be  true.  The  pleadings  on  both 
sides  and  the  decree  affirm  that  there  was 
such  contention  on  the  part  of  the  heirs  as 
to  the  validity  of  clause  12.  We  are  driven 
to  the  conclusion  that  the  suit  was  caused 
by  that  fact  Had  it  been  otherwise,  and 
the  suit  bad  been  brought  in  the  absence  of 
such  contention,  and  had  the  heirs  filed  a 
disclaimer  of  any  Interest  under  the  will, 
their  claim  for  costs  "as  between  solicitor 
and  client"  would  appear  In  a  different  light 

The  judgment  is  reversed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  o< 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


BAT  V.  BEAM  et  aL     (No.  1488.) 
(Springfield  Court  of  Appeals.    Missouri.    June 

4,  1915.) 
1.  Appeal   and    Error   «=>171  —  Review — 
Chanoiro  Thbobt  on  Appeal. 

Where,  in  an  action  for  services  in  hauling 
sawlogs,  though  the  words  "partner"  and  "part- 
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ntrship"  appeared  at  intervals  in  the  testimony, 
tbe  case  was  not  submitted  on  the  theory  that 
defendants  were  partners,  it  should  be  tried  on 
the  same  theory  on  appeal  as  in  the  trial  court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  1053-1063,  1066,  1067, 
1161-1165 ;   Dec.  Dig.  *=»171.] 

2.  Tbial  9=»234— Aotions  fob  Gomtensation 
—Instructions. 

In  an  action  against  B.  and  another  for 
compensation  for  hauling  sawlogs,  there  was  evi- 
dence that  plaintiff  was  employed  by  the  other 
defendant ;  that  at  one  time  he  was  paid  $50 
of  the  amount  then  due;  that  B.  furnished  the 
money  for  such  payment;  that  he  told  plaintiff 
that  he  would  see  that  the  other  defendant  did 
not  go  away  owing  plaintiff  anything ;  and  sub- 
sequently stated  he  would  be  responsible  for 
the  hauling.  The  court  charged  that  if  B.  was 
fumisliing  money  to  the  other  defendant  to 
carry  on  the  business,  and  if  he  informed  plain- 
tiff in  person  or  through  others  that  be  would 
take  care  of  plaintiff's  bill  for  hauling,  or  would 
guarantee  payment,  he  was  liable  for  such 
amount  as  accrued  under  such  understanding, 
and  that  plaintiff  could  not  recover  unless  B. 
employed  him  to  haul  logs  agreeing  to  pay  him 
therefor,  or  unless  plaintiff  rendered  services 
for  B,  at  his  instance  and  request,  and  B.  agreed 
to  pay  him  therefor.  Held,  that  the  instruc- 
tions fairly  and  properly  submitted  the  issue. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  iS  534-638,  566 ;   Dec.  Dig.  <S=>234.] 

3.  Contracts  €=^54  —  Considebatioh  fob 
Promise  to  Pat. 

B.'s  statement  at  the  time  the  $50  was 
paid  that  he  would  see  that  the  other  defendant 
did  not  get  away  owing  plaintiff  anything  was 
no  more  than  a  promise  without  consideration. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  JS  233-239,  242.  243,  251,  254,  255, 
291-315;    Dec.  Dig.  <&=»54.] 

4.  Logs  and  Ix)Qging  <3=>8  —  Evide.nck  — 
Pbomibe  to  Pat. 

The  evidence  did  not  show  a  promise  by  B. 
that  if  plaintiff  would  continue  hauling  the  logs 
be  would  pay  for  back  hauling  as  well  as  future 
hauling. 

[I'M.  Note.— For  other  eases,  see  Logs  and 
Logging.  Cent.  Dig.  SI  15-17 ;  Dec.  Dig.  «=»8.] 

5.  Contracts  iS=>61  —  Fbauds,  Statute  of 
€=23— Considebatioh— Obioinajc  ob  Col- 
lateral Promise. 

B.'s  statement  to  go  on  and  haul  the  logs, 
and  that  he  would  be  responsible  for  the  pay, 
was  not  a  nude  pact  or  promise  to  answer  for 
the  debt  of  another. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  $f  252,  253;  Dec.  Dig.  «=»61; 
Frauds,  Statute  of,  Cent.  Dig.  gj  18,  19;  Dec. 
Dig.    <3=>23.] 

Appeal  from  Circuit  Court,  Howell  County ; 
W.  N.  Evans,  Judge. 

Action  by  W.  H.  Bay  against  W.  N.  Beam 
and  J.  M.  Buck.  From  a  judgment  for  plain- 
tiff in  a  justice  conrt,  the  defendant  Buck  ap- 
pealed to  the  circuit  court,  end  from  judg- 


ed on  condition  that  plaintiff  file  remittitur. 

Green  &  Green,  of  West  Plains,  for  appel- 
lant J.  N,  Burroughs,  of  West  Plains,  for  re- 
spondent 

FARRINOTON,  J.  Action  commenced  in  a 
justice  court  upon  tbe  following  petition: 

"Plaintiff  for  cause  of  action  states  that  he 
was  employed  by  the  defendants  to  haul  sawlogs 


for  them  at  an  agreed  price  of  $4.50  per  day  for 
himself,  wagon,  and  team;  that  on  May  29, 
1918,  on  a  settlement,  the  defendants  owed 
plaintiff  the  sum  of  $70.25,  thereupon  paying 
plaintiff  $50  on  said  account,  leaving  a  balance 
at  that  time  of  $20.25,  which  said  sum  remains 
due  and  nnpaid. 

"Plaintiff  further  states  that  be  rendered  fur- 
ther services  for  the  defendants  under  said  con- 
tract as  follows:  14%  days  for  himself,  wagon, 
and  team,  at  $4.60  per  day  on  June  4th,  5th, 
6th,  7th,  8th,  9th,  10th,  11th,  12th,  13th,  16th, 
17th,  18th,  19th,  one-half  of  the  20th,  the  23d, 
making  a  total  of  $65.25  wliich  plaintiff  has 
earned  since  said  settlement,  with  the  credit 
thereon  of  $5.85,  leaving  a  balance  on  the  last 
three  weeks'  work  of  $59.40 ;  that  the  whole 
of  said  sum  remains  due  and  unpaid,  which, 
together  with  $20,25  which  defendants  owe  him 
on  the  settlement  as  aforesaid,  leaves  defendants 
indebted  to  plaintiff  in  the  total  sum  of  $79.65 
for  common  labor  done  and  performed,  for  which 
said  sum  plaintiff  prays  judgment  together  with 
costs  of  suit" 

Judgment  by  default  for  plaintiff  In  the 
amount  prayed.  Defendant  Buck  appealed  to 
the  circuit  court,  where,  in  a  Jury  trial  the 
same  result  ensued,  and  Budc  is  now  tbe  ap- 
pellant in  this  court,  insisting  that  the  evi- 
dence In  no  way  tends  to  establish  any  lia- 
bility on  bis  part  to  plaintiff. 

[I]  Ih  bis  brief  the  appellant  bears  heavily 
upon  tbe  proposition  that  the  evidence  does 
not  tend  to  establish  a  partnersblp  relation 
between  himself  and  Beam.  Tbe  petition 
does  not  allege  a  partnership  t>etween  Buck 
end  Beam.  Bu{  It  is  held  (Smith  v.  Cain, 
180  Mo.  App.  loc.  dt.  461,  166  S.  W.  653,  and 
cases  cited)  that  plaintiff  is  not  required  to 
allege  a  partnership  in  an  action  against  sev- 
eral defendants  in  order  to  t>e  entitled  to 
prove  it ;  and  it  is  fairly  inferable  from  the 
evidence  that  plaintiff  was  perhaps  trying 
to  make  tbe  existence  of  a  partnersblp  be- 
tween defendants  stand  as  one  theory  upon 
which  be  might  recover,  because  tbe  words 
"partner"  and  "partnership"  appear  at  In- 
tervals In  tbe  testimony,  and  plaintiff  at  one 
place  stated  that  Buck  begun  as  a  partner, 
but  kept  It  secret  at  tbe  start,  and  didnt 
want  every  one  to  know  he  was  a  full  part- 
ner, tempering  the  statement  immediately  aft- 
erwards, however,  by  saying  that  Buck  never 
told  him  he  was  a  partner,  and  stating  that 
he  had  no  conversations  with  Bade.  Besides, 
testimony  was  given  to  the  effect  tliat  Beam 
told  Buck  in  the  courthouse  yard  just  before 
tbe  first  trial  of  this  case  tliat  they  were 
partners,  and  that  Buck  said  he  did  not  un- 
derstand it  that  way  and  "tried  to  crawfish 
out  of  it,"  and  that  this  was  in  tbe  presence 


ment  for  plaintiff,  he  again  appeals.    Affirm- ,  of  plaintiff  and  two  others.     However,  the 


case  was  not  submitted  on  the  partnership 
theory,  and  respondent  in  bis  brief  expressly 
disclaims  it  Tbe  word  "partnership"  ap- 
pears only  once  in  the  Instructicms,  and  that 
was  in  plaintUTs  first  Instruction,  in  which 
the  court  practically  assumed  that  no  part- 
nership relation  existed  between  Beam  and 
Buck.  Tbe  case  sbo\ild  be  tried  on  the  same 
theory  in  this  court 
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[2]  TTie  plaintiff  gave  testimony  suppott- 
ing  tbe  allegations  of  his  petition.  He  was 
oiigi!iall7  employed  by  Beam,  not  by  direct 
negotiations  with  Beam,  but  through  the  ef- 
forts of  plalntlfTs  cousin,  Frank  Bay,  and 
plaintiff  and  his  cousin  thereafter  worked 
together.  Concerning  the  $70  settlement  of 
May  29th,  plalnUfT  testified  that  the  $50  paid 
him  at  that  time  came  from  Buck,  that  Buck 
was  furnishing  the  money,  and  Beam  was  not 
getting  It  fast  enougfh,  and  that  Buck  did  not 
want  to  let  him  have  enough  to  pay  him  In 
full;  that  "Beam  said  he  was  giving  a  mort- 
gage on  these  logs  to  Buck,  and  for  us  not  to 
be  afraid,  he  would  see  that  it  was  paid." 
On  cross-examination  he  was  asked  if  he  un- 
derstood that  Buck  had  a  mortgage,  and  he 
answered  that  he  did;  that  Buck  said  be 
would  see  that  Beam  did  not  get  away — 
"owing  us  anything" ;  "it  was  like  this,  he 
talked  like  he  was  safe,  and  be  was  going  to  see 
that  we  didn't  lose  anything  on  account  of  him 
having  upheld  the  man,  him  being  a  stranger." 

PlaintUTs  witness  Bootman  testified  that 
lie  was  also  hauling  logs  for  W.  H.  Beam  and 
}.  M.  Badi,  and  that  he  was  having  trouble 
about  his  pay,  and  went  to  Buck  on  the  part  of 
all  his  people  that  were  working,  and  that  this 
was  somewhere  close  to  the  1st  of  Jnne.  He 
was  asked:  "And  you  went  on  the  part  of  W. 
H.  Bay  as  well  as  yourself?"  He  answered: 
"Yes,  atr."  He  also  testified  that  Beam  and 
Buck  wanted  him  to  go  out  for  more  logs, 
and  he  wanted  to  Imow  where  his  pay  was 
coming  from — 

"and  Buck  told  me  for  us  to  go  ahead  and  ^6t 
the  logs.  Wanted  me  and  Bay  to  go.  Q.  Which 
Bay^as  that?  A.  W.  H.  Bay;  be  was  here 
at  the  time.  He  said  if  I  would  go  get  them 
he  would  be  responsible  for  my  pay.  I  told  W. 
H,  Bay  about  it,  and  he  went  with  my  man  out 
in  there  and  got  some  logs,  and  they  were  de- 
livered here  in  the  yards.  *  *  •  Q.  Buck  did 
pay  you  for  that  work?  A.  Yes,  for  my  part. 
Q.  Do  you  know  whether  or  not  he  paid  Bay? 
A.  I  don't  know." 

The  plaintiff  was  then  recalled  and  testi- 
fied: 

"Q.  Yon  heard  Mr.  Bootman's  statement  about 
a  conversation  with  Buck ;  did  he  come  and  tell 
yoQ  what  Buck  said?  A.  Yes,  sir.  Q.  Did  you 
haul  logs  after  that?  A.  Xes,  sir.  Q.  And 
haven't  been  paid  for  It?    A.  No,  sir." 

And  he  testified  that  his  petition  showed 
the  dates  this  hauling  was  done.  Plaintiff 
also  stated  that  when  Buck  "got  in  connec- 
tion he  begun  to  hold  tbe  books  and  tbe  man 
couldn't  pay  because  he  bad  a  mortgage  on 
it,"  meaning,  as  we  take  It,  that  Beam  could 
not  pay  because  Buck  bad  a  mortgage  en  tbe 
togs.  As  corroborative  of  bis  theory  that  be 
did  tbe  Jnne  hauling  upon  the  promise  of 
Buck  to  be  responsible  for  tbe  pay,  plaintiff, 
tieing  asked  If  he  bad  talked  to  Buck  about 
this  since  tbe  rendition  of  tbe  services,  an- 
swered: 

"Yea;  I  came  by  there  this  morning,  and  he 
told  me  their  intention  was  to  pay  this  as  soon 
as  they  sold  these  logs  down  here,  the  ones  they 
have  on  the  yard." 


Among  other  things,  tbe  plalntUTs  first  In- 
struction told  tbe  jury  that  If  they  found 
from  the  evidence  that  defendant  Buck  was 
furnishing  money  to  Beam  to  carry  on  tbe 
business,  and  that  Buck  Informed  plaintiff  In 
person  or  through  others  that  he  would  take 
care  of  plalntlfTs  bill  for  hauling  logs,  or  that 
he  would  guarantee  payment  for  tbe  same, 
or  any  part  thereof,  then  In  that  event  the  de- 
fendant Buck  would  be  liable  to  plaintiff  for 
such  portion  of  tbe  amount  as  may  have  ac- 
crued through  or  under  such  understanding 
l)etween  defendant  Buck  and  the  plaintiff  In 
tbe  event  tbe  jury  should  find  there  was  sucb 
understanding.  Defendant's  Instructions  sub- 
mitted the  case  on  tbe  theory  that  plaintiff 
could  not  recover  unless  he  had  proven  by 
the  greater  weight  of  the  evidence  that  de- 
fendant Buck  employed  blm  to  haul  logs 
agreeing  to  pay  him  therefor,  or  that  plain- 
tiff rendered  services  for  Buck  at  the  instance 
and  request  of  Buck,  and  that  Buck  agreed  to 
pay  blm  therefor.  We  think  tbe  Instructions 
fairly  and  properly  submitted  tbe  Issue  to 
tbe  jury,  and  that  the  verdict  Is  well  sui^rt- 
ed  by  substantial  evidence. 

[3,  4]  However,  $20.25  of  the  amount  allow- 
ed must  be  remitted.  This  Is  the  amount 
left  over  from  the  $70  settlement  of  May 
29th.  There  Is  nothing  to  connect  the  defend- 
ant Buck  with  that  debt  The  alleged  state- 
ment of  Btock  at  tbe  time  tbe  $50  was  paid 
plaintiff  that  be  would  see  that  Beam  did  not 
get  away  "owing  us  anything"  was  certainly 
no  more  than  a  promise  without  consideration. 
The  evidence  herein  falls  to  show  a  promise  * 
made  by  Buck  that  If  plaintiff  would  con- 
tinue hauling  he  would  not  only  pay  for  fu- 
ture but  for  badi:  hauling  as  well,  and  the 
case  therefore  differs  In  tills  respect  from 
that  of  Hill  Bros.  v.  Bank  of  Seneca,  100  Mo. 
App.  loc.  dt  239,  240,  78  S.  W.  307. 

[S]  It  Is  true  tbe  evidence  Is  In  conflict; 
however.  Buck  was  the  only  witness  on  his 
side  of  the  case,  and  the  fact  that  he  gave 
a  different  version  of  tbe  transaction  do«s 
not  operate  to  destroy  the  substantial  char- 
acter of  plalntlfTs  evidence  after  verdict  The 
principle  Involved  is  as  old  as  the  law  of  as- 
sumpsit Tbe  evidence  Is  that  Buck  said  for 
Bay  to  haul  some  logs,  and  be  would  be  re- 
sponsible for  his  pay,  not  a  nude  pact,  or 
that  he  would  answer  for  tbe  debt  of  Beam. 

See  Macfarland  v.  Helm,  127  Mo.  327,  29  S. 
W.  1030,  48  Am.  St  Rep.  620.  Bay  perform- 
ed tbe  service,  and  Buck  refused  to  live  up  to 
bis  agreement 

If  plaintiff,  within  10  days  from  the  date 
of  tbe  filing  of  this  oi^lon,  files  with  the 
clerk  of  this  court  a  written  remittitur  of 
$20.25  of  the  judgment,  the  same  will  be  af- 
firmed; otherwise  an  order  will  be  entered, 
reversing  the  judgment  and  remanding  the 
cause  for  error  in  the  amount  of  tbe  verdict 

ROBHRTSON,  P.  J,  and  STURGIS,  J., 
concur. 
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McGOUGH  V.  STATE.    (No.  16.) 
(Supreme  Court  of  Arkansas.     May  31,  1915.) 

1.  HOUICIDE    €=934  —   "INVOLUNTABT    MAH- 

sIiAuouteb" — Intentional  Shooting. 
Where  accused  testified  that  he  intention- 
ally fired  the  rifle  shot  which  killed  deceased, 
but  claimed  self-defense,  there  was  no  element 
of  an  involuntary  manslaughter,  which  is  de- 
fined by  Kirby's  Dig.  i  1779,  as  a  killing  in  the 
commission  of  an  unlawful  act,  without  malice, 
and  without  means  calculated  to  produce  death, 
or  in  the  prosecution  of  a  lawful  act,  without 
caution  and  circumspection,  and  it  was  error  to 
instruct  as  to  that  offense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  55;  Dec.  Dig.  <S=>34. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Involuntary  Man- 
slaughter.] 

2.  HouiciDB  $=9342— AppkaI/— Habulebs  Eb- 
BOB— Conviction  ot  Loweb  Degbee. 

Accused  cannot  complain  that  the  jury 
found  him  guilty  of  involuntary  manslaughter, 
where  the  evidence  was  sufficient  to  sustain  a 
conviction  for  voluntary,  but  not  involuntary, 
manslaughter. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  |  722;  Dec.  Dig.  <8=»342.] 

3.  Homicide  ©=>342—AppeaI/— Harmless  Eb- 
XOB  —  Inbtbuctions  —  Inyoldntabt     Mah-  I 
slauqhtsb.  .  I 

In  a  prosecution  for  voluntary  manslaugh- 
ter, where  the  accused  admitted  killing  deceased, ' 
but  claimed  self-defense,  and  there  was  no  ev- ' 
idence  showing  involantary  manslaughter,  and 
the  court  did  not  define  that  offense  in  its  in- 
structions,  which   correctly   defined   voluntary 
manslaughter  and  stated  the  law  of  self-defense, 
error  in  submitting  a  form  of  verdict  for  con- 
viction of  voluntary  manslaughter,  which  was 
the  verdict  returned  by  the  jury,  is  not  prejudi- 
cial to  the  defendant,  since  it  must  be  presumed 
that   the  jury    followed   the  instructions,    and 
therefore  found  that  the  killing  was  not  in  self- 
defense.  ' 
[Ed.   Note.— For  other  cases,   see  Homicide, ' 
Cent  Dig.  |  722;   Dec  Dig.  «=a342.] 

4.  Homicide  $=>190— Evidence  —  Thbeats — 
Pdbpose. 

Previous  threats  made  by  deceased  against 
defendant  are  only  admissible  to  aid  in  deter- 
miniuK  who  was  the  apgressor  in  the  fatal  en- 
counter, and  to  throw  light  on  the  state  of  mind 
of  defendant  when  he  killed  deceased,  and  the 
jury  may  properly  be  told  not  to  connder  such 
evidence  for  any  other  purpose.  : 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  399-413;  Dec.  Dig.  (3=»190.1  I 

5.  Cbiminal  Law   ®=»1043— Appeai^-Habm-  [ 
LESS   Erboe  —  Inbtbuctions  —  Inapt  Lan- ■ 

QUAOE. 

The  giving  of  an  instruction,  which  states 
a  correct  rule  of  law,  but  is  not  aptly  phrased, 
is  not  prejudicial,  where  no  specific  objection 
was  made  to  the  particular  language  used.  i 

[Ed.  Note.— For  other  cases,  see  Criminal  1 
Law,  Cent  Dig.  {§  2654,  2655;   Dec.  Dig.  (3=9  i 

1043.]  I 

Appeal  from  Orcnit  Court,  Drew  County ; . 
Tomer  Butler,  Judge. 

Marvin  McGough  was  convicted  of  lnv<A-| 
untary  manslaughter,  and  he  appeals.     Af- 
firmed. 

See,  also,  167  S.  W.  857. 


WlUiamBon  &  Williamson  and  Knoxr  & 
Knox,  all  of  Montlcello,  for  appellant  Wm. 
L.  Moose,  Atty.  Gen.,  and  John  P.  Streepey, 
Asst  Atty.  Gen.,  for  the  State. 

McCUIXOCH,  C.  J.  Appellant  was  placed 
on  trial  In  tlie  circuit  court  of  Drew  county 
under  the  charge  of  voluntary  manslaughter, 
and  the  Jury  returned  a  verdict  finding  him 
guilty  at  involuntary  manslaughter.  He  is 
charged  with  killing  his  brother-in-law,  one 
Guy  Ferguson,  and  be  admits  the  killing,  but 
pleads  self-defense.  Appellant  la  a  farmer 
in  Drew  county,  and  Ferguson  was  a  tenant 
on  appellant's  farm.  They  had  not  gotten 
along  well  together  at  aU  times,  there  being 
some  evidence  of  altercations  occurring  be- 
tween them,  and  there  is  also  proof  of  violent 
threats  against  appellant  on  the  part  of  de- 
ceased. 

Ferguson  lived  only  a  few  hundred  yards 
from  appellant's  hon^,  where  the  killing  oc- 
curred early  one  morning,  shortly  after  day- 
light Ferguson  went  up  to  the  house  to  get 
a  wagon  and  team  with  which  to  do  some 
hauling.  No  one  waa  present,  except  those 
two  parties  and  appellant's  wife,  who,  of 
course,  did  not  testify  in  the  case.  Fergu- 
son's wife  testified  about  hearing  the  shot 
and  finding  the  dead  body  of  her  husband 
when  she  went  up  to  the  house.  She  states 
that  the  body  was  lying  on  the  ground  out- 
side of  the  gate;  his  head  being  about  10 
feet,  she  said,  from  the  gate.  Other  witnesses 
testified  that  when  they  reached  the  scene 
they  found  the  body  lying  about  15  or  20 
feet  from  the  gate.  Other  testimcMiy  tends 
to  show  that  the  gate  was  about  10  steps 
from  the  gallery  of  the  bouse.  Defendant 
admitted  that  he  shot  Ferguson  with  a  Win- 
chester rifle,  and  undertook  to  detail  the  al- 
tercation which  led  up  to  the  killing.  He 
said  that  he  had  another  use  for  the  wagon 
and  team  that  morning,  and  so  informed 
Ferguson  when  the  latter  came  up  there  to 
get  them,  and  that  Ferguson  used  a  vile 
epithet  towards  him  and  started  towards  the 
gate,  and  had  one  hand  on  the  gate  and  was 
thrusting  the  other  hand  Into  his  bosom  when 
he  (appellant)  fired  the  shot  Appellant  stat- 
ed that  he  was  standing  on  the  gallery,  and 
when  Fergus<Mi  started  towards  the  gate  he 
stepped  back  In  the  door  for  the  rifle,  and 
then  walked  out  on  the  porch  and  fired  the 
shot  Just  as  deceased  put  his  hand  on  the 
gate.  The  following  is  the  identical  state- 
ment of  the  fleets  made  by  appellant: 

"I  Vent  and  told  him  that  I  would  have  to 
use  them  (the  team  of  mules)  and  to  let  them 
alone.  He  said  that  I  ought  to  let  him  use  it 
and  said,  'You  son  of  a  bitch,  I  will  go  get  my 
gun  and  kill  you.'  And  I  told  him  to  go  get  it 
and  he  said,  'No,'  that  he  had  gun  enough  here 
to  kill  me,  and  said,  'You  son  of  a  bitch,  I  will 
kill  you.'  I  went  and  got  my  gun  and  shot,  and 
he  run  to  the  tree,  and  stood  there  a  little,  and 
lay  down." 

Further  on  he  explained  about  stepping 
back  into  the  room  or  into  the  door  to  get 
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tbe  gnn  wben  deceased  first  made  the  states 
ment  that  be  would  get  his  gun,  or  had  a  gun. 
He  stated,  also,  that  when  deceased  thrust 
his  hand  Into  his  bospm,  as  he  started  to 
open  the  gate,  he  thought  that  deceased  was 
going  to  shoot,  and  that  that  was  the  reason 
why  he  flred  the  shot.  There. was  only  one 
shot  flred,  and  that  was  from  the  Winchester 
nifie,  and  the  ball  penetrated  deceased's 
neck.  He  bled  very  freely,  the  blood  being 
found  scattered  about  on  the  dry  leaves.  A 
physician  was  Immediately  summoned,  and 
his  testimony  was  that  death  was  produced 
almost  immediately  from  the  result  of  the 
shot  His  testimony  also  tends  to  show  that 
there  was  no  blood  farther  away  thai  about 
3  feet  from  the  body.  Deceased  had  no  weap- 
on, except'  a  common  pocketknlfe,  which 
was  in  his  pocket  and  unopened  at  the  time 
the  body  was  found.  Appellant  left  the 
house  by  another  gate  as  soon  as  he  fired  the 
shot,  and  went  over  to  one  of  his  neighbors. 
He  testified  that  he  did  not  learn  until  some 
time  afterwards  that  the  shot  bad  killed  de- 
ceased. According  to  the  testimony  of  nv 
pellant  himself,  deceased  was  standing  out- 
side of  the  gate  a  distance  of  about  10  steps, 
and  according  to  the  testimony  adduced  by 
the  state  the  Jury  might  have  found,  on  ac- 
count of  the  situation  of  the  body  of  deceased 
and  the  distance  of  the  blood  stains,  that  .de- 
ceased was  several  steps  away  from  the  gate 
on  the  outside,  at  the  time  he  received  tbe 
fatal  shot. 

Tbe  only  Issue  of  fact  In  the  case  was 
whether  or  not  appellant  was  Justified  In  be- 
lieving that  his  life  was  in  danger,  so  that 
the  homldde  may  be  excused.  It  is  not  con- 
tended that  the  evidence  was  not  sufficient  to 
have  sustained  a  vwdict  of  guilt  of  the  crime 
of  voluntary  manslaughter,  but  It  is  Insisted 
that  there  was  no  evidence  to  sustain  a  ver- 
dict of  guilt  of  involuntary  manslaughter, 
and  that  the  court  erred  in  submitting  that 
degree  of  homicide  to  the  Jury.  The  court 
gave  correct  Instructions  defining  the  crime 
of  voluntary  manslaughter,  and  also  gave 
proper  instructions  on  the  doctrine  of  self- 
defense.  No  definition  of  the  crime  of  In- 
voluntary manslaughter  was  given ;  but,  aft- 
er the  attorneys  bad  concluded  the  argument 
of  the  case,  the  court.  In  giving  final  Instruc- 
tions to  the  Jury  concerning  the  form  of  the 
verdict,  stated  the  form  of  verdict  and  extent 
of  the  punishment  of  both  degrees  of  man- 
slaughter, voluntary  and  involuntary.  Tbe 
record  shows  that  appellant's  counsel  ob^ 
Jected  to  tbe  Instruction  of  tbe  court  as  to 
tbe  form  of  the  verdict  as  to  involuntary 
manslaughter. 

11]  lliere  Is  no  element  of  Involuntary 
manslaughter  In  this  case,  and  the  verdict 
was  not  responsive  to  the  evidence,  nor  to 
tbe  instructions  of  the  court,  which  under- 
took to  state  the  law  applicable  to  the  case. 
Involuntary  manslaughter  is  defined  by  tbe 
following  statute: 


"If  tbe  killing  be  in  the  commission  of  an  un- 
lawful act,  without  malice,  and  without  the 
means  calculated  to  produce  death,  or  in  the 
prosecution  of  a  lawful  act,  done  without  due 
caution  and  circumspection,  it  shall  l>e  man- 
slaughter."   Kirby's  Digest,  |  1779. 

That  is  substantially  the  common-law  def- 
inition of  Involuntary  manslaughter.  State 
V.  Hardlster,  38  Ark.  605,  42  Am.  Rep.  5; 
Edwards  v.  State,  110  Ark.  690,  163  S.  W. 
155.  According  to  the  undisputed  testimony, 
the  death  of  Ferguson  resulted  from  the  vol- 
untary act  of  appellant  in  firing  the  gun  at 
him.  That  being  true,  the  question  of  invol- 
untary manalaughter  is  not  Involved.  Where 
death  results  from  a  voluntary  act,  and  the 
killing  was  Intentional  and  resulted  from 
means  calculated  to  produce  death,  tbe  crime 
is  voluntary  manslaughter  or  some  higher 
degree  of  criminal  homicide.  It  is  not  invol- 
untary manslaughter.  Wharton  on  Homi- 
cide (3d  Ed.)  }  6. 

[2]  The  fact,  however,  that  the  Jury  re- 
turned a  verdict  finding  the  accused  guilty 
of  the  lower  degree  of  the  offense  than  that 
which  the  evidence  Justified  does  not  war- 
rant this  court  in  setting  aside  the  verdict, 
for  it  is  an  error  of  the  Jury  of  which  the 
accused  cannot  complain,  for  the  simple  rea- 
son that  it  inured  to  liis  benefit  It  he  was 
guilty  at  all,  it  was  of  the  higher  t^enae, 
and  the  fact  that  tbe  Jury  reduced  tlie  of- 
fense is  a  matter  about  which  he  cannot 
complain,  if  the  evidence  was  sufficient  to 
sustain  the  higher  offense.  There  are  nu- 
merous decisions  of  this  court  which  hold 
to  that  effect. 

[3]  But  it  is  insisted  that  the  rule  is  dif- 
ferent where  the  trial  court  gives  an  instroc- 
tion  on  the  lower  crffense  and  there  is  no  ev- 
idence to  sustain  it;  the  argument  being 
that  the  Jury  may  have  been  misled  by  the 
submission  of  the  issue,  and,  after  reaching 
the  conclusion  that  the  accused  was  Innocent 
of  the  higher  offense  charged,  were  induced 
by  the  misleading  tnstrv^ctlon  to  return  a 
verdict  of  guilty  of  the  lower  offense.  C!oun- 
sel  rely  upon  the  following  statement  found 
in  tbe  opinion  of  this  court  in  Binger  v. 
State,  74  Ark,  262,  85  S.  W.  410: 

"On  tbe  other  hand,,  if  there  is  no  evidence 
to  show  that  the  defendant  is  guilty  of  a  lower 
degree  of  homicide  than  murder  or  voluntary 
manslaugbter,  the  judge,  should  refuse  to  in- 
struct in  reference  to  involuntary  manslaughter ; 
for  to  submit  the  question  of  whether  a  defend- 
ant is  guilty  of  involuntary  manslaughter  in  'a 
case  where  there  is  nothing  to  show  that  the 
homicide  was  unintentional  would  be  very  likely 
to  mislead  the  Jury." 

Without  undertaking  to  decide  whether  an 
instruction  erroneously  given  on  a  degree  of 
offense  not  sustained  by  any  evidence  could 
in  any  case  be  prejudicial,  where  the  verdict 
was  for  tbe  lower  offense,  we  think  it  is 
quite  clear  in  the  present  case  that  it  was 
not  prejudicial ;  and  since  we  conclude  that 
no  prejudice  resulted,  it  would  not  be  proper 
for  us  to  reverse  the  case  on  account  of  tech- 
nical error  la  the  instruction.    It  must  tie 
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remembered  now  that  the  court  gave  no  In- 
structions defining  the  degree  of  Inroluutary 
manslaughter,  and  the  only  error  was  in  re- 
ferring to  the  form  of  the  verdict  in  such  a 
case.  So,  If  the  Jury  gave  heed  to  the  In- 
structions of  the  court  (which  we  should  in- 
dulge the  presumption  that  they  did),  they 
found  that  defendant  did  not  act  upon  the 
appearance  of  danger  so  as  to  be  Justified, 
and  that  he  was  guilty  of  some  degree  of 
criminal  homicide.  That  being  true,  the  only 
effect  of  the  erroneous  instruction  of  the 
court  concerning  the  form  of  the  verdict  was 
to  induce  the  Jury  to  return  a  verdict  for 
the  lower  offense,  and  that  was  not  prejudi- 
cial to  appellant.  In  other  words,  he  was 
not  prejudiced,  but  got  the  b^ieflt  of  the  er- 
roneous suggestion  of  the  court  about  the 
form  of  the  verdict  It  might  be  different  If 
there  had  been  an  erroneous  instruction,  de- 
fining the  offense  of  involuntary  manslaugh- 
ter and  submitting  the  issue  to  the  Jury 
whether  there  was  sufficient  evidence  to  con- 
stitute that  crime  within  the  definition  giv- 
en; but,  as  before  stated,  no  such  Instruc- 
tion was  given  in  this  case,  and  when  we  in- 
dulge the  presumption  that  the  Jury  follow- 
ed the  instructions  of  the  court  we  necessa- 
rily reach  the  conclusion  that  the  Jury  prop- 
erly found  that  the  defendant  was  not  act- 
ing In  self-defense  or  upon  the  appearance  of 
danger  and  was  guilty  of  an  unlawful  homi- 
cide, which,  under  the  evidence,  could  not 
have  constituted  any  offense  of  a  lower  de- 
gree than  voluntary  manslaughter.  We  are 
of  the  opinion,  therefore,  that  appellant  was 
not  prejudiced  by  the  Instruction  of  the 
court,  nor  by  the  verdict  of  the  Jury. 

[4,  S]  The  only  other  assignment  of  error 
relates  to  the  giving  of  the  seventh  Instruc- 
tion, which  reads  as  follows: 

"Tou  are  instructed  that  the  only  purpose  for 
which  threats  are  admissible  is  to  throw  light 
on  the  defendant's  act  at  the  time  be  fired  the 
shots,  and  to  show  who  was  the  probable  aggres- 
sor; and  if  you  believe,  from  the  evidence  as 
explained  in  these  instructions,  that  the  de- 
ceased was  not  making  any  attempt  to  kill  the 
defendant  or  to  do  him  great  bodily  harm,  as 
viewed  from  the  standpoint  of  the  defendant  act- 
ing as  a  reasonable  man,  you  will  not  consider 
threats,  even  if  proved,  for  any  purpose;  and 
in  this  connection  you  are  instructed  that  no 
threats,  however  violent,  however  great,  are  any 
provocation  whatever." 

The  substance  of  the  instruction  is  correct, 
but  it  Is  not  very  aptly  phrased.  It  Is  a  cor- 
rect statement  of  law  that  proof  of  threats 
is  admissible  only  to  aid  in  determining  who 
was  the  aggressor  and  to  throw  light  on  the 
state  of  mind  of  the  accused  at  the  time  he 
fired  the  fatal  shot  Threats  are  not  to  be 
considered  for  any  other  purpose,  and  it  is 
not  Improper  to  tell  the  Jury  so.  Doubtless 
the  latter  part  of  the  instruction  was  intend- 
ed to  mean  that  threats  alone,  however  vio- 
lent would  not  Justify  an  assault  or  afford 
provocation  for  a  homicide.  No  specific  ob- 
jection was  made  to  the  particular  language 


of  the  Instruction,  and  we  think  that,  while 
the  instruction  Is  not  very  aptly  phrased,  it 
was  not  prejudicial  In  this  case. 
Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  R  CO,  t.  HTJDGINS 

•    PRODUCE  CO.     CNo.  379.) 
(Supreme  Court  of  Arkansas.    May  10,  1916.) 

1.  Cabbiebs  «=3l32  —  CUbbiage  of  Goods  — 
Pbesumphon. 

The  receipt  of  goods  in  a  damaged  condi- 
tion raises  a  presumption  that  the  carrier  was 
negligent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {(  678-682,  606;  Dec.  Dig.  <S=>132l 

2.  Cabbibbs  ®=s>108— Gabbiaox  of  Goods. 

A_  carrier  of  goods  is  practically  an  insur- 
er against  all  losses  save  those  arising  from  act 
of  God,  public  enemy,  dnly  constituted  authori- 
ty, or  the  inherent  will  of  the  goods  shipped. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  it  471-495;   Dec  Dig.  «=»108.] 

8.  Cabbiebs  «=>115— Gabblasb  of  Goods— la- 

ABILITT. 

A  carrier  of  potatoes,  who  was  in  charge 
of  the  loading  and  transportation.  Is  liable 
for  injuries  from  freezing. 

[Kd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {$  601-507 ;    Dec.  Dig.  «=»U5.) 

4.  Carbiers  «s>121  —  Cabbiaoe  of  Goods  — 
Ijabiutt. 

Where  a  shipper  takes  charge  of  the  load- 
ing of  potatoes,  the  carrier  is  not  liable  for  in- 
juries from  freezing,  caused  by  the  shipper's 
negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  531-536;  Dec.  Dig.  «=9l21.] 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty;  Geo.  R.  Haynle,  Judge. 

Action  by  the  Hudgins  Produce  Company 
against  the  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company.  From  a  Jadgmeot  for 
I^alntiff,  defendant  appeals.    Affirmed. 

Appellee  brought  this  suit  in  the  Justice 
court  for  $50.75  damages  to  a  car  load  of 
Irish  potatoes,  shipped  from  Chicago  to  it  at 
Texarkana.  Judgment  was  rendered  by  de- 
fault in  tlie  Justice  court  and  the  case  was 
appealed  to  the  circuit  court 

The  president  of  appellee  company  testi- 
fied that  the  Irish  potatoes  were  bought 
through  Earle  Bros,  of  Chicago  and  shipped 
with  bill  of  lading  attached  to  draft  al- 
lowing inspection ;  that  when  the  car  reached 
his  place  at  Texarkana,  the  entire  first  row 
of  sacks  of  potatoes  on  the  floor  of  the  car 
was  frozen,  and — 

"there  was  no  straw  in  there  to  protect  them. 
I  have  been  in  the  produce  business  for  abont 
eight  years  and  had  experience  in  receiving  and 
shipping  potatoes;  the  majority  are  shipped 
without  anything  on  the  floor  at  all  when  the 
car  is  in  good  shape.  I  have  received  them 
with  a  Btoive  in  the  car  and  with  paper  spread 
on  the  bottom  of  the  car.  I  have  received  pota- 
toes through  the  winter  of  each  year,  from  one 
to  five  cars  each  week;  have  received  them 
with  stoves  in  the  cars  to  protect  thorn  against 
freezing,  and  have  had  the  cars  held  up  and 
run  in  the  roundhouse.  This  car  had  no  pro- 
tectieo— no  straw  or  anything  to  protect  the  po- 
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tttoo.  I  inspected  the  car  and  foond  it  in  bad 
ihape." 

The  testimony  showed  that  the  potatoes 
damaged  and  destroyed  were  of  the  value  of 
the  amount  claimed.  Witness  stated  fur- 
ther that  he  had  no  knowledge  of  how  the 
cars  wete  loaded,  and  did  not  know  whether 
they  were  frozen  when  loaded  in  the  car  or 
Dot;  that  the  bill  of  lading  was  an  ordi- 
nary one,  with  no  notation  on  it,  except  at 
the  bottom  "Allow  Inspection."  There  was 
so  notation  of  bad  order  or  liad  condition  of 
any  kind. 

The  court  instructed  the  Jury  that  the 
burden  was  on  the  plalntUf  to  show,  by  a 
preponderance  of  ttie  testimony,  that  the  po- 
tatoes were  frozen  or  damaged  by  the  negli- 
gence of  the  railroad  company;  that  if  it 
failed  to  make  out  a  case  of  negligence,  it 
woold  find  for  tlie  defendant;  that  the  de- 
fendant would  be  liable  for  negligence  caus- 
ing damage  to  the  potatoes  whether  the  neg- 
ligence occurred  on  its  own  or  the  connect- 
ing line  from  which  it  received  the  shipment. 

The  Jury  returned  a  verdict  against  the 
railway  company  and  from  tBe  Judgment  It 
prosecutes  this  appeal. 

E.  B.  Kinsworttay,  Troy  Pace,  and  T.  D. 
Crawford,  all  of  little  Rock,  for  appellant 
Webber  ft  Webber,  of  Texarkana,  for  appel- 
lee. 

KIHBT,  J.  (after  stating  the  facts  as 
above).  The  appellant  contends  that  there 
was  no  negligence  shown  for  which  it  was 
reiiponsible,  causing  damage  to  the  shipment 
of  itotatoes,  and  that  the  court  erred  In  not 
instriietlng  a  verdict  in  Its  favor. 

[1, 2]  It  Is  not  disputed  that  the  potatoes 
were  in  a  damaged  condition  when  they  ar- 
rived at  the  point  of  destination  on  appel- 
lant's line.  It  made  no  effort  to  show  where 
or  how  the  damage  actually  occurred,  and 
the  law  presumes,  in  the  absence  of  other 
proof,  that  the  delivering  carrier  was  the  neg- 
ligent one.  Midland  Valley  Ry.  Ca  v.  Hale, 
!>«  Ark.  484,  111  S.  W.  646;  St  L.,  I.  M.  & 
S.  R.  Co.  V.  CooUdge,  78  Ark.  112,  83  S.  W. 
3.33,  67  I*  R.  A.  556,  108  Am.  St  Rep.  21,  3 
Ann.  Cas.  582. 

A  common  carrier  is  practically  an  insmrer 
of  all  goods  received  by  it  for  shipment 
against  all  losses  except  those  relating  to,  or 
which  arise  frtun,  the  act  of  God,  of  the  pub- 
lic enemy,  of  coostituted  anthorlty,  of  the 
shipper,  or  fTt«n  the  inherent  nature  of  the 
goods  shipped,  and  in  all  cases  in  which  loss 
occurs,  not  falling  within  said  recognized  ex- 
ceptions, the  carrier  is  rec^tonslble  notwith- 
standing there  may  be  no  negligence  or  fault 
np<m  its  part  Its  liability  springs  from  the 
duty  Imposed  np<Mi  it  to  carry  safely,  and  the 
law  maUng  it  responsible  as  an  insurer  for 
the  losses  occurring  from  any  and  every 
cause,  other  than  one  falling  within  the  q;>ee- 
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ifled  exceptions.  St  L.,  I.  M.  ft  S.  R.  Ckx  v. 
Pape,  100  Ark.  269,  140  S.  W.  265;  Brennl- 
sen  V.  Pa.  Ry.  Co.,  100  Minn.  102,  110  N.  W. 
362,  10  Ann.  Cas.  169. 

[3]  Appellant  contends  that  the  damage  to 
the  freight  shipped,  wlildi  was  of  a  perish- 
able nature  and  froze  while  in  transit  was 
caused  by  act  of  God,  for  which  the  carrier  Is 
not  liable ;  there  being  shown  no  unnecessary 
delay  in  transportation  or  carelessness  on 
its  part  in  exposing  the  shipment  to  the  cold. 
Some  of  the  authorities  hold: 

"Where  the  immediate  and  sole  cause  of  loss 
is  the  action  of  the  elements,  as  by  freezing,  the 
carrier  is  relieved  from  liability."  4th  Ell.  Rds. 
{  455 ;  1  Moore  on  Carriers,  p.  314 ;  Schwarta 
V.  Rd.  Co.,  128  Ky.  22,  106  S.  W.  1188,  15  L. 
R.  A.  (N.  S.)  801. 

Of  course  if  the  negllgeuce  of  the  carrier 
concurs  with  the  act  of  God  in'  producing  the 
injury.  It  is  still  required  to  answer  there- 
for. Vail  V.  RaUway  Co.,  63  Mo.  230 ;  6  Cyc. 
381;  White  v.  Railway  Co.,  Ill  Minn.  167, 
126  N.  W.  633.  In  the  last  cited  case  the 
court  said: 

"A  carrier  is  not  an  insurer  against  damages 
to  freight  from  changes  in  temperature,  unless 
the  circumstances  in  which  the  transportation 
is  undertaken  impose  upon  the  carrier  that 
obligation ;  but  if,  after  acceptance  of  the 
freight  its  transportation  is  delayed,  the  car- 
rier must  use  reasonable  care  to  protect  it  dur- 
ing the  delay." 

[4]  There  was  no  unnecessary  delay  in  the 
delivery  of  tills  car  load  of  potatoes  shown 
from  the  testimony,  nor  any  evidence  tending 
to  show  negligence  upon  the  part  of  appel- 
lant company,  the  delivering  line,  but  the 
shipment  arrived  at  destination  in  Its  posses- 
sion in  a  damaged  condition,  and  there  is  a 
presumption  of  law  that  the  carrier  Is  re- 
sponsible therefor;  that  the  delivering  car- 
rier is  the  negligent  one.  It  made  no  effort 
to  show  when,  where,  or  how  the  injury  oo- 
curred,  nor  whether  before  or  after  the  sliip- 
ment  was  received  from  the  connecting  car- 
rier oa  its  line;  and  although  the  testimony 
of  the  appellee  tends  strongly  to  show  that 
damage  was  occasioned  by  the  failure  to  load 
the  potatoes  properly  by  putting  straw  in 
the  car  to  prevent  those  lying  next  to  the 
floor  from  freezing,  or  by  putting  paper  on 
the  floor  with  a  stove  Inside  to  keep  the 
temperature  above  freeelng,  it  was  not  sliowu 
whose  duty  it  was  to  attend  to  the  proper 
loading  thereof,  and  generally  the  loedine 
and  unloading  of  goods  are  under  the  car- 
rier's control,  and  it  is  responsible  for  any 
loss  or  injury  incident  thereto.    6  Cya  381. 

Of  course  if  the  shipper  assumed  the  re- 
sponsibility of  loading  and  unloading.  It 
would  relieve  the  carrier  from  liability  for 
lofls  in  that  connection.  We  do  not  think  the 
testimony  in  this  case  sufficient  to  overcome 
the  presumption  that  the  damage  occurred 
on  the  appellant's  line^  and  it  is  sufficient  to 
support  the  verdict 

Affirmed* 
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DUDGEON  T.  DUDGEON  et  aL     (No.  80.) 
(Supreme  Ooart  of  Arkansas.     May  81,  1915.) 

1.  Wills  «=s>2G1— Pbobatk— Lost  Will— De- 
lay. 

A  delay  of  ten  years  in  moving  for  the 
probate  of  a  lost  will,  with  full  knowledRe  of  the 
facts,  while  it  does  not  defeat  the  right  to  pro- 
bate, is  a  circumstance  to  be  considered  by  the 
court  in  determining  the  case. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  607 ;  Dec.  Dig.  <S=>261.] 

2.  Wills   ®=>302  —  Pbobatb  —  Lost  Will— 
Contents. 

Under  Klrby's  Dig.  i  8062,  giving  chancery 
courts  jurisdiction  to  establish  lost  or  destroy- 
ed wills,  and  section  806Q,  providing  that  no 
will  shall  be  proved  as  a  lost  will  unless  its  pro- 
visions are  clearly  and  distinctly  proved  by  at 
least  one  witness  or  a  correct  copy,  an  applica- 
tion for  the  probate  of  a  lost  will  must  be  de- 
nied where  the  testimony  was  conflicting  as  to 
the  contents  of  the  will,  and  the  preponderance 
of  the  evidence  showed  that  it  did  not  devise  the 
real  property,  and  that  it  did  not  mention  the 
names  of  three  of  the  five  children,  so  that,  un- 
der Kirby's  Dig.  S  8020,  the  testator  died  intes- 
tate as  to  them. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  575,  581,  700-710;   Dec.  Dig.  <8=302.] 

3.  Wills  .iS=>740— Familt  Skxtlkheniv- Va- 
lidity. 

An  agreement  between  the  widow  and  chil- 
dren of  testator  that  the  widow  should  have 
the  personal  property  and  a  life  interest  in  the 
real  property,  and  should  pay  the  debts,  is  a 
family  settlement  which  will  be  upheld. 

lEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1888-1895;   Dee.  Dig.  <»;»740.] 

Appeal  from  Clay  Cbancery  Coxat;  Ctas. 
D.  FriersoD,  Chancellor. 

Suit  by  J.  A.  Dudgeon  against  Amanda  M. 
Dudgeon  and  others  to  establish  a  destroyed 
wlU.  Decree  denying  probate  of  the  will, 
and  plaintiff  appeals.     Affirmed. 

C.  T.  Bloodworth,  of  Corning,  for  appellant 
G.  B.  Oliver,  of  Coming,  for  appellees. 

SMITH,  J.  This  Is  an  action  to  establish 
a  destroyed  will  under  section  8062  of  Klrby's 
Digest,  and  was  begun  December  13,  1912. 
Plaintiff  alleged  that  Joseph  Dudgeon  died 
testate  March  14,  1902,  and  named  as  dev- 
isees his  widow,  Amanda  Dudgeon,  and 
their  children.  Bertha  Hawks,  Pearl  Schnab- 
les,  Ella  Jellard,  Arthur  Dudgeon,  and  J.  A. 
Dudgeon,  who  was  the  plaintiff  below  and  Is 
appellant  here;  that  the  said  Joseph  Dudg- 
eon by  bis  will  disposed  of  all  his  property, 
which  consisted  of  a  livery  stable  In  Com- 
ing, certain  lots  In  that  town,  and  some  lands 
near  there,  and  that  by  the  terms  of  the  will 
the  widow  was  to  have  the  choice  of  a  horse 
and  buggy  from  the  livery  stable,  and  the 
remainder  of  the  personal  property  was  given 
to  appellant  and  his  sister,  Pearl  Schnables ; 
that  the  widow  was  given  the  r^its  and  prof- 
its of  all  the  real  estate  during  her  life; 
and  that,  subject  to  this  life  estate,  there 
was  devised  to  appellant  In  fee  simple  one 
half  of  all  the  real  estate,  and  the  other  half 
was  devised  to  all  the  other  children.    It  was 


further  alleged  that  the  will  was  properly  ex- 
ecuted, and  that  upon  the  death  of  the  tes- 
tator the  will  was  read  in  the  presence  of  all 
the  devisees,  and  was  delivered  Into  the  cus- 
tody of  the  widow,  who  kept  It  for  some 
years,  and  then  destroyed  It  without  ever 
having  probated  It.  Appellant  gave  testi- 
mony supporting  all  the  allegations  of  his 
complaint,  and  offered  evidence  corroboratiiig 
his  own  testimony.  It  Is  undisputed  that  Mr. 
Dudgeon  made  a  will,  but  the  evidence  does 
not  support  appellant's  contention  as  to  Its 
provisions. 

The  evidence  appears  to  establish  the  fol- 
lowing facts:  The  will  was  read  at  a  gather- 
ing at  which  all  the  children  and  the  widow 
were  present,  and  it  was  found  that  the  will 
did  not  mention  the  names  of  Ella  Jellard, 
Bertha  Hawks,  and  Arthur  Dudgeon,  and, 
indeed,  made  no  disposition  of  the  real  es- 
tate. All  the  ohildren  were  of  age  at  that 
time.  Appellant  testified  that  after  the  will 
was  read  he  left  the  room,  and  was  not  pres- 
ent at  the  conference  which  thereafter  took 
place,  and  was  not  a  party  to  the  agreement 
then  made  by  those  who  ranained.  All  the 
others  testified,  however,  that  it  was  then 
agreed  by  all  the  devisees  that,  inasmuch  as 
the  will  did  not  dispose  of  the  real  estate, 
and  was  void  as  to  three  of  the  children,  the 
will  should  not  be  probated,  and  it  was 
further  agreed  that  the  personal  property 
willed  to  appellsjit  and  his  sister  Mrs.  Schna- 
bles should  be  tume'd  over  to  the  widow, 
and  that  she  should  have  the  rents  and 
profits  from  the  real  estate  during  her  life, 
in  consideration  for  which  she  should  as- 
sume and  pay  all  the  debts  of  her  husband. 

Appellant  admits  that  he  agreed  for  his 
mother  to  take  the  personal  property  and 
pay  the  debts,  but  denies  tbat  any  agreement 
was  made  by  which  the  will  was  not  to  be 
probated.  But  we  must  uphold  the  finding  of 
the  chancellor  to  the  contrary.  In  deter- 
mining what  the  parties  agreed  we  are  largely 
Influenced  by  a  consideration  of  what  they 
have  done.  Mrs.  Dudgeon  testified  that  after 
keeping  the  will  for  a  number  of  years  she 
was  advised  by  her  son  Arthur  that  it  was 
unnecessary  to  keep  it  any  longer,  and  she 
destroyed  it  Arthur  is  now  dead,  and  died 
before  the  institution  of  this  suit,  but  his 
children  who  survived  him  were  made  parties 
to  the  suit 

[1]  The  right  to  probate  this  will  would 
not  be  defeated  merely  by  the  delay  in  the 
Institution  of  this  suit  although,  with  full 
knowledge  of  all  the  facts,  appellant  delayed 
over  ten  years  In  moving  for  that  purpose. 
Yet  this  is  a  circumstance  to  be  considered 
In  determining  what  action  the  conrt  should 
take. 

[2]  While  it  is  admitted  there  was  a  will, 
appellant  failed  to  prove  its  provisions.  Sec- 
tion 8062  of  Klrby's  Digest  gives  chanoery 
courts  jurisdiction  to  establish  lost  or  de 
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stiojed  wUIa,  but  It  Is  sot  sofflcient  simply 
to  establish  the  fact  that  there  was  a  wllL 
It  Is  just  as  essential  that  the  proof  show  Its 
provisions.  Section  8065  of  Kirby's  Digest 
provides  that  no  will  shall  be  allowed  to  be 
proved  as  a  lost  or  destroyed  will  onless, 
among  other  requirements,  its  provisions  be 
dearly  and  distinctly  proved  by  at  least  one 
witness ;  a  correct  copy  or  draft  being  equiv- 
alent to  one  witness. 

Appellant  makts  no  complaint  as  to  the 
disposition  of  the  personal  property,  and  the 
forpose  of  this  lawsuit  Is  to  establish  his 
title  to  an  undivided  half  interest  In  the 
lands,  subject  to  the  life  estate  of  his  mother. 
He  says  the  will  gave  his  mother  a  life  es- 
tate in  the  lands;  but  the  other  heirs  testi- 
fied that  she  has  this  interest  by  virtne  of 
the  family  settlement  made  upon  the  death 
of  the  testator.  According  to  both  contentions 
the  widow  has  a  life  estate  in  these  lands, 
although  the  parties  differ  as  to  the  manner 
in  which  she  acquired  it  According  to  what 
we  regard  as  the  preponderance  of  the  evi- 
dence In  this  case,  the  testator  failed  to  men- 
tion the  names  of  three  of  his  children,  and 
as  to  these  he  died  intestate.  Section  8020 
of  Kirby's  Digest  It  is  true  the  names  of 
the  other  two  children  are  mentioned,  the 
appellant  being  one  of  them;  but  the  proof 
does  not  show  the  disposition  of  the  real  es- 
tate. 

[3]  Moreover,    we    think    the    agreement 
which  the  proof  shows  these  parties  entered 
into  after  the  death  of  the  testator  was  In 
the  nature  of  a  family  settlement,  and  it  is 
the  fixed  policy  of  courts  to  uphold  such  set- 
tlements where  the  proof  shows  them  to  have 
been  made.    There  are  cases  which  hold  that 
an  agreement  between  heirs  and  legatees  that 
a  win  should  not  be  probated,  and  that  the 
property  should  be  distributed  as  an  Intes- 
tate estate,  is  not  contrary  to  public  policy, 
and  that  such  agreement  annuls    the    will 
FhllUps    V.    PhllUpa,    8    Watts    (Pa.)    197; 
Strlng:fellow  v.  Early,  15  Tex.  Civ.  App.  897, 
40  S.  W.  871.    This  view  of  the  law,  however 
is  criticized  In  Page  on  WUla  at  section  346, 
in  which  the  author  says  that  the  propriety 
of  this  view  of  the  law  Is  very  doubtful,  and 
that  the  better  practice  would  be  for  the  will 
to  be  probated,  and  for  the  beneficiaries  then 
to  contract  between  themselves  with  reference 
to  the  property  given  them  by  the  will  as 
they  would  with  reference  to  property  ac- 
quired in  any  other  manner.    But  we  are  not 
called  upon  to  choose  between  these  conflict- 
ing views  as  to  the  rule  that  should  be  adopt- 
ed as  a  matter  of  public  policy  for  the  rea- 
sons, to  summarize:   First,  that  the  proof  in 
this  case  shows  only  that  there  was  a  will, 
without  showing,  with  the  necessary  certain- 
ty, what  its  provisions  were;    and,  second, 
beesiTiae  the  agreement  reached  was  in  the 
nature  of  a  family  settlement 
Finding  no  error,  the  decree  Is  aCBrmed. 


KAHN  T.  WILHBLM  et  aL    (No.  844.) 

(Supreme  (Tourt  of  Arkansas.    April  26,  1915. 
Dissenting  Opinion  Hay  81,  1915.) 

1.  IJANniX>BD   AND  TENANT  «=»184— LkASBB— 
■  CONSTBUCTION — "SaLOON." 

While  the  word  "saloon"  does  not  always 
mean  a  place  where  intoxicants  are  sold,  the 
term  "saloon,"  used  in  a  lease  demising  premis- 
es for  use  as  a  hotel  and  a  saloon,  must  be  giv- 
en that  construction,  where  there  was  a  provi- 
sion for  the  abrogation  of  the  lease  in  case  the 
county  should  vote  against  the  licensing  of  the 
sale  of  intoxicants. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §S  483-485;  Dec  Dig.  <e=>134. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Saloon.] 

2.  TjANDi.onn  AND  Te^tant  C=>105  —  Leases 

^<;ONSTBUCTION. 

A  lease  demised  premises  for  the  opera- 
tion of  a  hotel  and  saloon  with  provision  that  if 
ttae  county  should  vote  agafnst  the  sale  of  intox- 
icants the  lease  should  be  abrogated.  There- 
after by  city  ordinance  the  sale  was  prohibited. 
Laws  1907,  p.  1106,  makes  it  a  misdemeanor  to 
lease  a  building  for  the  unlawful  sale  of  intox- 
icants. Held,  that  while  a  lessee  has  a  right 
to  put  the  premises  to  such  use  and  enjoyment 
as  ne  pleases  where  none  is  specified,  yet  an 
express  condition  limiting  the  use  of  the  proper- 
ty is  a  covenant  running  with  the  land,  and  in 
view  of  the  provision  for  abrogating  the  lease 
in  case  the  coanty  went  dry,  that  the  sale  of 
intoxicants  was  prohibited  by  the  city  canceled 
it;  the  covenant  being  to  use  the  premises,  not 
only  as  a  hotel,  but  as  a  saloon. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  329,  330;  Dec.  Dig.  <S=» 
105.] 

McCulloeb,  C.  J.,  dissenting. 

Appeal  from  Circuit  Ourt,  Pulaski  Coun- 
ty;  O.  W.  Hendricks,  Judge. 

Action  by  Herman  Kahn  against  Oscar 
Wilhelm  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

The  appellant  leased  to  appellee  Wilhelm 
a  building  situated  in  the  city  of  Argenta, 
for  the  term  of  five  years,  beginning  January 
1,  1918,  at  the  rate  of  $165  per  month,  pay- 
able in  advance;  and  appellee  Schneider 
guaranteed  the  performance  of  the  contract 
on  the  part  of  Wilhelm.  For  reasons  herein- 
after stated  Wilhelm  declined  to  pay  rent, 
and  Schneider  was  sued  in  his  capacity  of 
guarantor.  The  suit  was  based  upon  a  writ- 
ten lease,  which  contained  ttae  following  pro- 
visions: 

"And  the  said  party  of  the  second  part  cove- 
nants that  he  will  use  said  premises  as  a  hotel 
and  saloon,  and  for  no  other  purpose  whatever, 
and  that  he  specially  will  not  let  said  premises 
or  permit  same  to  he  used  for  any  unlawful 
business  or  purpose  whatever,  •  ♦  •  under 
penalty  of  a  forfeiture  of  all  his  rights  under 
this  lease,  at  the  election  of  the  party  of  the 
first  part'' 

The  lease  further  provided:    * 

"In  the  event  the  lessee  shall  do  anything  here- 
in prohibited  to  be  done,  justifying  the  cancel- 
lation of  this  lease  by  the  lessor,  he  ftbe  les- 
see] shall  be  liable  for  all  the  rents  and  profits 
lost  or  caused  to  be  lost  to  the  lessor  by  rea- 
son of  his  acts  whether  the  said  right  of  cancel- 
lation be  exercised  or  not  by  the  lessor." 
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"It  is  further  agreed  that  is  the  erent  Pulaski 
county  should  vote  dry  at  the  election  in  Sep- 
tember, 1910,  this  lease  shall  terminate  De- 
cember 31,  1916." 

The  city  council  of  Argenta  passed  an  or- 
dinance December  8,  1913,  the  validity  of 
which  is  not  questioned,  defining  the  terri- 
tory in  which  license  for  the  sale  of  intox- 
icating liquors  would  be  granted,  and  under 
this  ordinance  it  became  nnlawful  to  oper- 
ate a  saloon  in  the  leased  premises.  On  the 
1st  of  January,  1914,  Wllhelm  offered  to  sur- 
render possession  of  the  premises,  but  the 
offer  was  not  accepted,  and  this  suit  was 
brought  for  the  rent  of  January,  1914,  upon 
Wilhelm's  refusal  to  pay  the  rent  for  that 
month.  The  cause  was  heard  by  the  court 
hy  consent  sitting  as  a  jury,  and  this  appeal 
has  been  duly  prosecuted  from  the  finding 
and  judgment  of  the  court  below  that  appel- 
lee was  not  liable  for  any  rent  accruing  after 
the  1st  of  January,  1914. 

Morris  M.  &  Louis  M.  Oohn.  of  Little  Rock, 
for  appellant.  Carmichael,  Brooks,  Powers 
A  Rector,  of  Little  Rctck,  for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  controlling  que-stion  in  the  case 
is  whether  or  not  the  ordinance  of  the  city 
of  Argenta,  making  it  unlawful  to  sell  in- 
toxicating liquors  in  the  leased  premises,  op- 
«rated  to  cancel  the  lease.  It  will  be  observ- 
ed that  the  language  of  the  lease  is  that  Wll- 
helm covenants  that  he  will  use  said  prem- 
ises as  a  hotel  and  saloon,  and  for  no  other 
purpose  whatever,  and  that  he  specially  will 
not  let  said  premises  or  permit  same  to  be 
used  for  any  unlawful  business  or  purpose 
■whatever. 

[11  It  Is  first  argued  that  the  word  "saloon" 
does  not  necessarily  mean  a  place  where  In- 
toxicating liquors  are  sold,  and  that  the  city 
ordinance  prevents  the  operation  only  of  a 
saloon  for  the  sale  of  Intoxicating  liquors.  It 
Is  true  that  the  word  "saloon"  does  not  always 
mean  a  place  where  intoxicating  liquors  are 
sold,  but  there  can  be  no  doubt  that  such  was 
the  meaning  contemplated  by  the  parties  to 
this  contract.  This  is  shown  by  the  provi- 
sion of  the  lease  canceling  it  In  the  event 
Pnlaskl  county  should  vote  dry  at  the  election 
In  1916.  This  election,  of  course,  refers  only 
to  saloons  in  which  intoxicating  liquors  are 
sold,  as  no  other  kind  of  saloons  could  be 
affected  by  that  election. 

[2]  But  It  is  insisted  that,  even  though  it 
be  conceded  that  the  word  "saloon,"  as  here 
used,  means  a  place  where  Intoxicating  liq- 
uors are  sold,  this  would  not  avoid  the  lease, 
because  the«keeping  of  a  saloon  was  not  the 
only  business  authorized  by  the  contract ;  and 
for  the  further  reason  that  the  parties  ex- 
pressly named  a  condition  upon  which  the 
lease  should  be  terminated,  to  wit,  that  Pu- 
laski county  should  vote  dry  at  the  general 
electlcm  in  1916,  and  that,  having  named  one 
•condition  which  should  operate  to  cancel  tbe 


lease,  the  parties  thereby  agreed  that~13ie 
lease  should  not  otherwise  be  canceled.  This 
last  contention  was  based  upon  the  doctrine 
of  "Ejxpresslo  unlus  est  exdnsio  alterius." 

We  think  the  important  question  in  tbe 
case  is  whether  or  not  tbe  building  was  leas- 
ed for  a  single  purpose,  that  purpose  being 
the  operation  of  a  hotel  and  saloon ;  and  we 
think  the  lease  should  be  so  construed.  The 
lease  does  not  provide  for  keeping  a  hotel 
or  saloon,  but  for  a  "hotel  and  saloon."  It 
is  not  necessary  that  a  lease  specify  the  use 
to  be  made  of  the  property  let  In  24  Cyc. 
1061,  under  the  title  of  "Landlord  and  Ten- 
ant," it  Is  said: 

"Where  the  contract  of  lease  is  silent  on  the 
subject,  the  lessees  have  by  implication  the  right 
to  put  the  premises  to  such  use  and  employment 
as  they  please,  not  materially  different  from 
that  in  which  they  are  usually  employed,  to 
which  they  are  adapted,  and  for  which  they 
were  constructed.  The  law,  however,  implies 
an  obligation  on  the  part  of  the  lessee  to  use 
the  property  in  a  proper  and  tenant-like  man- 
ner, without  exposing  the  buildings  to  ruin  or 
waste  by  acts  of  omission  or  commission,  and 
not  to  put  them  to  a  use  or  employment  mate- 
rially different  from  that  in  which  they  are  usu- 
ally employed,  or  apparently  violative  of  the 
spirit  and  purpose  of  the  lease  as  such  spirit 
and  purpose  is  evidenced  by  the  recitals  there- 
in." 

Discussing  restrictionB  in  leases  as  to  mode 
of  use,  the  same  authority  (page  1062)  says: 

"Express  conditionB  or  covenants  are  fre- 
quently embodied  in  leases  to  the  effect  that  the 
premises  shall  only  be  used  fo^  purposes  speci- 
ncd  therein,  and  such  covenants  run  with  the 
land.  A  recital  in  a  lease  of  the  purposes  for 
which  the  demised  premises  are  let  is  often  held 
to  constitute  an  express  covenant  on  the  part 
of  the  tenant  to  use  them  for  no  other  purpose. 
Where,  however,  such  restrictive  conditions  or 
covenants  are  incorporated  into  a  lease,  the  gen- 
eral rule  of  interpretation  is  that  they  should  be 
so  construed  as  to  carry  into  effect  the  inten- 
tion of  the  parties  and,  when  considered  in  con- 
nection with  other  parts  of  the  instrument,  will 
tend  to  support  rather  than  defeat  it.    *    *    *  " 

The  parties  to  tbi^  lease  agreed  and  cove- 
nanted that  the  property  should  be  used'  as  a 
hotel  and  saloon,  and  for  no  other  purpose 
whatever,  and,  in  construing  the  lease,  we 
have  no  right  to  strike  out  one  of  tbe  terms 
there  employed.  It  is  argued  that  the  build- 
ing could  be  used  for  a  hotel,  even  though  no 
saloon  was  kept  there,  and  that  a  temper- 
ance saloon  could  be  kept,  where  cigars  and 
nonlntoxicatlng  drinks  conid  be  bought,  and, 
further,  that  the  property  baa  other  osable 
valua  But  we  think  the  answer  to  this  con- 
tention Is  that  this  is  not  a  general  lease,  but 
a  special  one  for  tbe  purpose  of  operating 
a  hotel  and  saloon.  It  is  alleged,  and  there 
was  proof  to  support  the  allegation,  that 
the  landlord  does  not  object  to  the  tenant 
making  other  uses  of  the  property.  But  we 
cannot  craasider  the  landlord's  present  in- 
clination in  determining  tbe  meaning  of  his 
written  contract  His  permission  for  a  differ- 
ent use  is  essential,  and  it  would  be  a  modi- 
fication at  the  contract  to  read  into  it  the 
landlord's  changed  purpose.    And  In  constru- 
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Ing  this  lease  we  cannot  say  that  tbe  stlpnla- 
tlon  of  tbe  use  to  be  made  of  the  building 
wag  solely  for  the  benefit  of  the  landlord. 

Through  the  Industry  and  research  of  op- 
posing counsel,  we  hare  had  the  benefit  of 
citation  to  many  cases  on  this  subject;  but 
we  shall  not  undertake  to  review  these  cases 
In  this  opini<ai.  Tbe  cases  are  numerous  and 
are  conflicting,  and  it  must  be  conceded  that 
there  are  courts  of  the  highest  authority 
which  sustain  appellant's  ylew  of  the  law. 
But  we  think  the  t)etter  rule  is  announced  by 
those  courts  which  hold  such  contracts  to  be 
Toid,  when  their  performance  becomes  un- 
lawful. 

In  the  case  of  Hooper  t.  Mueller,  158  Mich. 
S95,  123  N.  W.  24,  133  Am.  St.  Rep.  399,  a 
certain  building  in  Alma,  Mich.,  with  tbe 
hotel  furniture  and  fixtures,  was  let  for  a 
term  of  eight  years,  to  be  occupied  for  hotel 
and  saloon  purposes.  The.  lease  contained 
the  following  clause: 

"The  said  first  parties  further  agree  that  in 
case  they  are  unable  to  furnish,  that  is  secure, 
for  the* said  second  parties,  or  the  tenant  of  said 
parties,  two  sufficient  bondsmen  required  by  law 
in  case  of  retail  dealers  in  malt  and  spirituous 
liquors-,  at  second  parties'  own  proper  expense, 
however,  then  this  lease  shall  oe  and  become 
void." 

Thereafter,  under  the  operation  of  the 
local  option  law,  the  sale  of  intoxicating  liq- 
uors was  prohibited,  and  upon  suit  for  the 
rent  of  the  building  after  the  probibltox-y  or- 
der became  effective,  the  trial  court  held  that 
the  lease  became  void  and  nonenforceable  on 
the  date  the  prohibitory  order  became  effec- 
tivei  It  was  there  contended  that  the  con- 
tract did  not  provide  for  its  abrogation  in 
the  event  of  tbe  adoption  of  local  option,  and 
consequently  tbe  law  would  not  operate  to 
avoid  it  on  the  happening  of  that  event  But 
the  court  there  said: 

"It  is  not  argued  by  either  party  that  the 
contract  was  not  such  a  one  as  tbe  parties  at 
the  time  could  not  undertake  to  perform,  and 
which  could  not  be  enforced.  The  local  option 
law  which  went  into  effect  in  that  county  during 
the  term  of  this  lease  rendered  the  performance 
of  the  contract  on  the  part  of  plaintiffs  impossi- 
ble. They  had  agreed  that  in  case  of  failure 
to  furnish  and  secure  bondsmen  for  defendants 
as  retail  liquor  dealers,  the  lease  should  be  and 
become  void.  It  may  well  be  said  that  they 
contracted  with  reference  to  this  contingency 
which  has  arisen,  as  well  as  to  any  other  cir- 
cnmatance  which  would  intervene,  either  from 
their  own  acts  or  otherwise.  This  was  a  part 
of  the  consideration  which  induced  defendants  to 
enter  into  the  lease. 

"In  a  recent  weU-considered  case  decided  by 
the  Supreme  Court  of  Maine,  the  question  in- 
volved in  the  case  at  bar  was  before  the  court 
It  was  held  that  the  enactment  of  a  law,  after 
a  lawful  contract  is  made,  which  renders  its  per- 
formance unlawful,  discharges  the  contract. 
American  Mercantile  Exchange  v.  Blunt,  102 
Me.  128,  66  Aa  212,  10  L.  R.  A.  (N.  S.)  414, 
120  Am.  St  Eep.  463,  10  Ann.  Cas.  1022, 
notes,  and  cases  cited.  In  the  case  note  it  is 
stated :_  'The  authorities  are  almost  unanimous 
in  holding  tiiat,  where  the  act  contracted  for  is 
rendered  unlawful  by  the  enactment  of  a  statute 
before  the  expiration  of  the  time  for  perform- 
ance, the  obligation  is  thereby  discharged' — cit- 
'ne,  among  other  cases,  Cordes  v.  duller,  S9 
Mich.  581,  S3  Am.  Rep.  430." 


In  the  case  of  Jamleson  t.  Indiana  Natural 
Gas  ft  Oil  Co.,  128  Ind.  556,  28  N.  E.  76,  12 
L.  R.  A.  652,  a  bill  of  complaint  was  filed 
by  a  stockholder  seeking  an  Injanction,  in 
which  it  was  alleged  that  a  contract  bad 
been  entered  into  by  hfi  corporation  with  a 
constmction  company  for  buUding  and  oper- 
ating a  pipe  line  for  transportation  of  nat- 
ural gas,  which  had  become  incapable  of  per- 
formance by  reason  of  a  statute  passed  after 
part  performance  which  prohibited  the  trans- 
portation of  gas  at  as  high  pressure  as  that 
provided  for  in  the  contract;  and  tbe  sylla- 
bus in  that  case  is  as  follows: 

"A  contract  is  invalidated  by  the  subsequent 
enactment  of  police  regulations  which  render  its 
performance  illegal  as  to  one  of  the  parties." 

An  extensive  case  note  reviews  a  large 
number  of  cases. 

Another  case  which  discusses  the  principle 
which  we  think  should  control  here  is  that  of 
Heart  v.  East  Tennessee  Brewing  Co.,  121 
Tenn.  69,  113  S.  W.  364,  19  L.  R.  A.  (N.  S.) 
964,  130  Am.  St  Rep.  753.  In  that  case  a  cer- 
tain bouse  situated  in  KnoxvlUe,  Tenn.,  bad 
been  leased  for  the  term  of  eight  years,  to 
be  used  as  a  saloon  or  place  for  tbe  sale  of 
intoxicating  liquors,  and  by  an  act  of  the 
General  Assembly  of  that  state  it  thereafter 
became  unlawful  to  sell  intoxicating  liquors 
in  said  city.  Tbe  chancellor  sustained  a  de- 
murrer to  a  suit  for  the  rent  which  accrued 
thereafter,  and.  In  sustaining  that  action,  the 
Supreme  Court  of  Tennessee,  speaking 
through  Shields,  J.,  said: 

"There  is  no  error  in  tbe  action  of  the  chan- 
cellor. When  the  contract  was  made,  the  pur- 
pose for  which  the  property  was  leased,  the 
sale  of  intoxicating  liquors  in  Knoxville,  was 
lawful,  and  the  lease  valid  and  enforceable. 
Afterwards  •  •  •  that  purpose  was  made 
unlawful  by  tbe  acts  of  the  General  Assembly 
above  referred  to,  and  thus  by  operation  of 
law  the  lease  became  and  is  void  and  unenforce- 
able at  the  instance  of  either  party." 

Many  cases  were  dted  in  that  opinion,  and 
among  other  things,  it  was  there  said: 

"It  is  a  principle  of  general  application  that 
all  contracts  are  void  which  provide  for  doing 
a  thing  which  is  contrary  to  law,  morality,  and 
public  policy.  •  •  •  It  has  been  applied  to 
contracts  of  this  character,  and  held,  for  that 
reason,  that  the  rent  contracted  to  be  paid  could 
not  be  collected." 

"It  is  not  necessary  in  this  case  to  determine 
whether  or  not  the  contract  contained  in  the 
lease  restricts  the  use  of  the  property  for  the 
sale  of  intoxicating  liquors.  It  was  the  purpose 
of  both  lessor  and  lessee,  as  clearly  expressed  in 
the  instrument,  that  it  should  be  used  as  a  sa- 
loon, and,  this  being  made  unlawful  by  law,  the 
contract  is  no  longer  enforceable." 

One  of  the  cases  strongly  relied  on  by  ap- 
pellant Is  that  of  O'Byrne  v.  Henley,  161  Ala. 
620,  50  South.  83,  23  li.  B.  A.  (N.  S.)  490. 
The  lease  in  that  case  provided  for  the  oc- 
cupation of  the  premises  as  a  saloon,  and  not 
otherwise.  Tbe  court  there  discussed  the 
meaning  of  tbe  word  "saloon,"  and  held  that 
this  word  will  not  be  understood,  as  a  matter 
of  law,  to  mean  a  place  where  intoxicating 
liquors  only  were  sold,  and  not  a  place  for 
tbe  sale  <a  soda  water,  etc,  and  it  was  tbere 
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6ald  that  tbere  bad  been  only  a  partial,  and 
not  a  total,  destruction  of  tbe  business  for 
whicb  tbe  premises  wefe  leased  after  tbe 
problbitory  law  became  effective,  wbicb  pre- 
vented tbe  operation  of  a  saloon  for  tbe  sale 
of  Intoxicating  liquors ;  tbat  the  lessee  could 
have  continued  to  use  the  premises  as  a 
saloon,  tliougb  be  could  not  bave  sold  intoxi- 
cating drinks  or  beverages;  and,  after  re- 
^'iewing  a  number  of  cases,  tbe  court  reached 
tbe  conclusion  expressed  in  the  syllabus  as 
follows: 

"A  lease  of  property  solely  for  saloon  pur- 
poses is  Qot  terminated  by  the  taking  effect  dur- 
ing the  term  of  a  prohibitory  liquor  law,  where, 
by  construction  of  the  parties,  the  right  was  con- 
ferred upon  the  lessee  of  selling  upon  the  prop- 
erty nimintoxicating  beverages  and  tobacco,  so 
tbat  the  right  of  the  lessee  was  not  totally  de- 
stroyed." 

A  later  case  by  the  same  court  Is  that  of 
Greil  Bros.  v.  Mabson,  179  Ala.  444,  60  South. 
876,  43  L.  R.  A.  (N.  S.)  664.  Tbe  lease  in  tbat 
case  provided: 

"Tbat  tbe  parties  of  the  first  part  have 
•  •  •  leased  •  •  •  the  barroom  and  fix- 
tures known  as  tbe  Windsor  Hotel  bar,  and  lo- 
cated in  the  Windsor  Hotel  building  on  Com- 
merce street,  for  occupation  as  a  bar,  and  not 
otherwise." 

The  complaint  in  that  case  set  out  tbe 
facts  stated  above,  and  alleged  tbe  passage 
of  a  prohibitory  law,  whicb  made  the  sale  of 
intoxicating  liquors  unlawful  In  tbe  state  of 
Alabama.  A  demurrer  was  Interposed  to  tbe 
complaint,  which  raised  the  question  of  thp 
sufflclency  of  the  allegations  of  the  complaint 
of  Incapacity  to  use  tbe  building  for  other 
puri>oses  than  the  sale  of  Intoxicating  liq- 
uors, in  tbat  it  was  not  shown  tbat  the  pas- 
sage of  tbe  prohibitory  act  destroyed  or  de- 
prived the  lessee  of  tbe  beneficial  use  of  the 
premises,  and  that  it  was  not  alleged  in  tbe 
complaint  that  the  lessor  bad  declined  or  re- 
fused to  permit  the  lessee  to  use  tbe  premises 
tor  other  legitimate  purposes,  or  tbat  the 
lessor  had  consented  to  an  abandonment  of 
tbe  premises.  The  opinion  in  that  case  called 
atteiitiou  to  tbe  fact  that  the  lease  included 
tbe  barroom  and  fixtures  inseparably,  and 
provided  that  tbe  room  was  to  be  occupied  as 
a  bar,  and  not  otherwise,  and  tbat  the  lessor 
was  bound  under  the  contract  to  have  permit- 
ted tbe  use  of  the  property  as  a  bar,  and  the 
lessee  was  prohibited  from  using  It  for  any 
other  purpose.  After  defining  the  terms 
"bar"  and  •'barroom,"  tbe  court  said: 

"It  is  therefore  evident  that  the  main,  and, 
indeed,  the  sole,  purpose  for  which  the  property 
was  leased  was  that  it  should  be  used  as  a 
place  for  selling  intoxicating  liquors.  There- 
fore did  the  said  business  become  totally  prohib- 
ited by  the  subsecjuently  enacted  state  prohibi- 
tion law?  We  thmk  that  such  was  the  result, 
and  that  the  said  prohibition  law  forbade  the 
very  business  and  purpose  for  which  the  proper- 
ty was  leased.  The  general  rule  is  that,  where 
the  performance  of  a  contract  becomes  impossi- 
ble subsequent  to  the  making  of  same,  the  prom- 
isor is  not  thereby  discharged.  9  Cyc.  627.  But 
this  rule  has  its  exceptions,  and  these  exceptions 
are  where  the  performance  becomes  impossible 
by  law,  either  b^  reason  of  a  change  in  the  law, 
or  by  some  action  or  authority  of  tbe  govern- 


ment.   *    *    •    It  is  generally  held  that,  where 

the  Oct  or  thing  contracted  to  be  done  is  subse- 
quently made  unlawful  by  an  act  of  the  Legis- 
lature, the  promise  is  avoided.  Likewise,  where 
the  performance  depends  upon  the  continued 
existence  of  a  thing  which  is  assumed  as  a  basis 
of  the  agreement,  the  destruction  of  the  thing 
by  the  enactment  of  a  law  terminates  the  obli- 
gation." 

Without  reviewing  in  detail  the  decisions 
of  the  various  courts  upon  this  subject,  it 
may  be  said  that  we  bave  a  statute  on  tbe 
subject  of  leases  of  buildings  for  use  in  con- 
nection with  the  unlawful  sale  of  intoxicat- 
ing liquors  of  a  kind  which  we  have  not 
found  referred  to  in  any  of  the  <H>inions 
which  bave  been  called  to  our  attention  on 
this  subject  This  is  Act  No.  418  of  the  Acts 
of  1907,  found  on  page  1106  of  the  Acts  of 
tbe  General  Assembly  for  that  year.  The 
purpose  of  this  act  was  to  aid  in  the. suppres- 
sion of  the  unlawful  sale  of  intoxicating  liq- 
uors, and,  as  a  means  t6  that  end,  it  is  made 
unlawful  for  one  to  lease  a  building  for  that 
purpose,  and  under  the  conditions  stated  the 
landlord  is  made  guilty  of  a  misdemeanor 
who  permits  the  illegal  sale  of  intoxicating 
liquors  in  his  building,  and  the  act  cancels 
the  lease  where  tbe  liquor  law  is  violated. 

Performance  of  the  contract  having,  there- 
fore, become  unlawful,  it  must  necessarily 
follow  tbat  no  a,ction  will  lie  to  compel  Its 
performance,  and  the  Judgment  of  the  court 
below  1b  therefore  affirmed. 

Mcculloch,  O.  J.  (dissenting).  I  find  no 
fault  with  the  court's  statement  of  tbe  prin- 
ciple, as  au  abstract  proposition  of  law  that 
"a  contract  is  invalidated  by  tbe  subsequent 
enactment  of  a  police  regulation  wliich  ren- 
ders its  performance  ill^al  as  to  one  of  the 
parties,"  bat  that  principle  is  not,  in  my  Judg- 
ment, applicable  to  the  contract  now  under 
consideration.  Such  a  construction  of  the 
contract  should  be  adopted  as  will  obviate  a 
forfeiture  or  abrogation,  If  that  construc- 
tion be  fairly  witliin  tbe  meaning  of  the  lan- 
guage used.  The  clause  concerning  the  use 
of  the  leased  premises  was  intended  merely 
to  permit  tbe  use  for  the  purposes  named  and 
to  restrict  tbe  use  to  that  extent.  It  was 
manifestly  not  intended  as  a  covenant  to  use 
the  premises  for  those  purposes;  certainly 
not  for  both  purposes,  the  operation  of  a 
saloon  and  a  boteL  Tbere  is  nothing  in  the 
contract  Itself,  nor  in  the  evidence  in  the 
case,  to  show  that  the  lessor  was  Interested 
in  that  particular  use  of  tbe  premises.  There- 
fore it  would  be  a  very  strained  construction 
of  the  contract  to  bold  that  it  was  a  covenant 
on  the  part  of  the  lessee  to  so  use  the  prem- 
ises. If  any  doubt  is  felt  on  that  point,  it 
ought  to  be  dispelled  on  consideration  of  tbe 
express  stipulation  of  the  contract  that: 

"In  the  event  Pulaski  county  should  vote  dry 
in  September,  1916,  this  lease  shall  terminate 
December  31,  1916.'' 

If  the  parties  meant  to  create  an  absolute 
obligation  on  the  part  of  the  lessee  to  oper- 
ate a  saloon  on  the  premises,  and  to  absolve 
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Uxa  from  that  obligation  whenever  Its  per- ' 
formance  should  become  unlawful,  they 
would  not  have  conflned  themselves  to  that 
stipulation  on  the  subject;  for  they  are  pre- 
sumed to  have  known  at  the  time  the  con- 
tract was  entered  Into  that  the  performance 
of  such  an  undertaking  might  be  rendered 
illegal  by  the  failure  of  the  electors  to  vote 
for  license  at  the  election  In  September,  1914, 
or  by  a  majority  of  the  adult  Inhabitants  in 
that  locality  petitioning  out  the  sale  of  liq- 
uor at  any  time  under  the  "three  mile''  law. 

Treating  the  contract,  therefore,  as  one 
merely  permitting  the  use  of  the  premises  for 
the  operation  of  a  hotel  and  as  a  saloon,  and 
restricting  the  occupancy  to  those  uses,  I  do 
not  think  the  principle  referred  to  should  be 
appUed.  Under  that  state  of  the  case  it 
cannot  be  said  that  the  contract  has  been 
subsequenOy  Invalidated  by  operation  of  law. 
The  contract  is  stiU  valid  notwithstanding 
the  subsequent  enactment  of  the  regulation 
restricting  the  use  of  the  premises  so  as  to 
prohibit  the  operation  of  a  saloon  at  that 
place.  That  part  of  the  contract  specifying 
the  use  to  which  the  premises  may  be  put  is 
separable  unless  the  contract  be  treated  as  a 
covenant  on  the  part  of  the  lessee  to  use  the 
premises  for  the  purposes  named.  The  con- 
tract permits  the  use  of  the  premises  as  a 
hotel  and  as  a  saloon,  and,  of  course,  extends 
to  either  one  or  both  of  the  specified  uses. 
The  use  of  the  premises  for  either  one  of  the 
speciBed  purposes  would  be  within  the  letter 
of  the  contract  The  test  is  this:  Would  the 
lessee  be  within  his  contractual  rights  in 
using  the  premises  for  the  operation  of  a 
hotel  without  also  operating  a  saloon?  If 
so,  he  Is  not  absolved  from  the  obligation  of 
the  contract  by  reason  of  the  fact  that  the 
new  regulation  enacted  by  the  city  council 
renders  it  unlawful  for  him  to  operate  a 
saloon  at  that  place.  In  order  to  hold  other- 
wise. It  would  be  necessary  to  construe  the 
contract  as  an  aflBrmatlve  undertaking  on  the 
part  of  the  lessee  to  use  the  premises  as  a 
saloon  as  well  as  a  hotel,  but  I  do  not  under- 
stand the  court  to  go  that  far ;  at  any  rate, 
It  is  not  tenable  to  assume  that  position. 

There  is  some  conflict  in  the  authorities 
•on  this  subject,  but  none  of  them  (except  the 
case  of  Heart  v.  Bast  Tennessee  Brewing 
Co.,  which  is  referred  to  later)  go  to  the  ex- 
tent of  holding,  as  this  court  does  In  the 
present  case,  that  where  the  contract  does 
not  restrict  the  use  of  the  leased  premises 
to  one  purpose  it  Is  Invalidated  by  a  subse- 
quent enactment  prohibiting  the  use  for  one 
of  Beveral  purposes  spe<dfled.  The  great 
wrfgbt  of  authority  is,  I  think,  to  the  effect 
that  unless  there  is  an  affirmative  under- 
taking on  the  part  of  the  lessee  to  make  a 
speclfled  use  of  the  premises— that  la  to  say, 
unless  the  operation  of  the  speclfled  business 
Is  a  part  of  the  contract— the  subsequent  en- 
actment of  a  poUce  regulation  prohibiting  the 
use  does  not,  of  Itself,  abrogate  the  contract 
onie  cases  are  cited  on  t}te  briefs,  and  U  Is 


only  necessary  to  quote  from  a  few  of  them 
to  show  the  state  of  the  law  on  tliat  subject 
The  case  of  Houston  Ice  &  Brewing  Co.  T. 
Keenan,  99  Tex.  T9,  88  S.  W.  197,  involved  a 
rental  contract  which  provided  that  the  leas- 
ed premises  should  be  used  only  for  "saloon 
purposes,"  and  subsequentiy  the  sale  of  in- 
toxicants, was,  by  vote  of  the  people  under 
the  local  option  law,  prohibited  at  that  place. 
The  lessee  sought  to  escape  the  payment  of 
rent  but  the  court  in  holding  him  liable  not- 
withstanding the  fact  that  it  had  become  un- 
lawful to  use  the  premises  for  the  purposes 
named  in  the  contract,  said: 

"Appellee  bad  no  interest  in  the  business  to 
be  conducted  in  the  leased  building,  and  appel- 
lant knew  that  by  a  vote  of  the  people  under 
the  existing  statute  referred  to,  the  'saloon  busi- 
ness,' which  included  the  sale  of  intoxicating 
liquors,  might  be  prohibited  before  the  beginning 
of  the  lease  term.  This  was  a  probable  contiu- 
gency  which  an  ordinarily  prudent  man  should 
nave  foreseen  and  provided  for  in  his  contract 
and,  having  failed  to  so  do,  he  took  the  risk  up- 
on tumselt  and  must  abide  the  consequences." 

In  Goodrum  Tobacco  Go.  v.  Potts-Thomp- 
son liquor  Co.,  133  Ga.  776»  66  S.  B.  1081,  26 
L.  R.  A.  (N.  S.)  498,  there  was  a  lease  con- 
tract which  stated  that  "the  purpose  of  this 
lease  is  for  the  operation  by  second  party  of 
a  general  retail  liquor  business,"  and  the 
lessee  abandoned  the  premises  and  refused 
to  pay  rent  after  the  sale  of  liquor  was  pro- 
hiUted  by  statute.  The  court,  in  disposing 
of  the  controversy,  said: 

"We  do  not  deem  it  necessary  for  the  decision 
of  this  case  to  decide  whether  the  clause  that 
'the  purpose  of  this  lease  is  for  the  operation 
by  second  party  of  a  general  retail  liquor  busi- 
ness' denotes  only  permission  to  conduct  that 
particular  business,  or  restricts  the  tenant  from 
devoting  the  premises  to  other  lawful  beneficial 
use.  In  either  event  the  tenant  would  not  be 
relieved  from  the  payment  of  rent" 

In  Teller  v.  Boyle,  132  Pa.  56,  18  Atl.  1069, 
the  facts  were  that  the  lease  contract  con- 
tained a  covenant  that  the  lessee  would  not 
permit  the  premises  to  be  occupied  otherwise 
than  as  a  saloon  and  dwelling,  and  it  became 
impossible  to  operate  a  saloon  by  reason  of  the 
fact  that  the  court  of  quarter  sessions  refus- 
ed to  rellcense  the  lessee  to  sell  intoxicating 
liquors.  It  was  held  that  the  lessee  was  re- 
sponsible for  rent,  notwithstandiug  the  facts 
stated,  and  the  court  said: 

"If  the  lessor  were  insisting  that  his  lessee 
should  sell  intoxicating  liquors,  and  claiming 
the  right  to  forfeit  the  lease  because  he  refused 
to  comply,  it  would  doubtless  be  a  good  defense 
to  say  that  he  was  forbidden  by  law  to  sell ;  but 
that  is  not  this  case.  The  license  was  a  mat- 
ter with  which  the  lessor  had  nothing  to  do.  The 
risk  of  obtaining  it  was  assumed  by  the  lessee, 
and  that  risk,  as  he  most  have  known,  depended 
on  many  contingencies,  such  as  public  necessity, 
character  and  conduct  of  the  applicant" 

In  Gaston  v.  Gordon,  208  Mass.  265,  94  N. 
SI.  307,  the  facts  were  quite  similar  to  those 
In  the  Pennsylvania  Case,  supra,  and  the 
Massachusetts  court  reached  the  same  con- 
clusion as  to  the  law.  The  court  in  stating 
its  conclusions,  said: 

"There  is  nothing  about  the  lease  to  raise  the 
inference  that  the  parties  intended  it  to  be  sub- 
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j«ct  to  an  Implied  condition  that  the  defendant 
should  procure  a  license.  On  the  contrary, 
there  is  much  to  lead  to  the  opposite  conclusion. 
It  is  elaborate  in  all  its  details.  •  •  ♦  The 
lease  seems  to  be  a  studied  effort  to  put  into 
written  phrase  every  consideration  which  was 
a  part  of  their  agreement.  It  was  apparently 
an  intelligent  attempt  to  express  their  contract 
in  such  a  way  and  with  such  fullness  that  noth- 
ing could  be  left  uncertain.  •  •  •  The  lessee 
haa  bound  himself  in  unmistakable  language  to 
pay  the  rent  without  any  qualification  depend- 
ent upon  his  failure  to  obtain  the  necessary  au- 
thority from  public  officers.  Although  this  mis- 
chance renders  it  impossible  for  him  to  make 
the  valuable  use  of  the  property  which  was  con- 
templated, that  was  a  contingency  which  ought 
to  have  been  foreseen,  and  some  anticipatory 
provision  of  partial  or  entire  exoneration  from 
liability  inserted  in  the  lease  if  such  was  the 
intention  of  the  parties." 

The  theory  upon  which  the  rule  rests  is 
that  the  lessee,  who  voluntarily  takes  upon 
himself  an  unconditional  obligation'  to  pay 
rent,  is  not  excused  from  such  payment  mere- 
ly because  he  is  prohibited  by  law,  or  by  any 
agency  other  than  the  lessor  himself,  from 
using  the  premises.  The  principle  was  stat- 
ed by  Chancellor  Kent  as  follows: 

"If  a  party  will  voluntarily  create  a  duty  or 
charge  upon  himself,  he  ought  to  abide  by  it 
when  the  other  party  is  not  in  fault,  and  when 
he  might  have  provided,  if  be  had  chosen, 
Against  his  responsibility  in  case  of  such  acci- 
dents."   3  Kent,  Comm.  467. 

That  principle  finds  peculiar  force  in  the 
present  case,  where  the  parties  themselves 
have  expressly  stipulated  that  the  lessee  shall 
be  exonerated  from  liability  for  rent  In  one 
contingency  (L  e.,  that  of  a  majority  vote 
against  license  In  September,  1916),  and  un- 
der the  maxim,  "Exprcssio  unius  est  exclusio 
alterlua,"  the  presumption  arises  that  they 
did  not  intend  that  the  lessee  should,  under 
any  other  circumstances,  be  excused.  Hope 
Spoke  Co.  V.  Maryland  Casualty  Co.,  102  Ark. 
1,  143  S.  W.  85,  38  L.  R.  A.  (N.  S.)  62,  Ann. 
Cas.  1914A,  268;  2  Wharton  on  Contracts,  I 
674. 

There  are  only  two  cases  which  seem  to 
support  the  conclusion  reached  by  the  ma- 
jority, and  they  are  cited  In  the  opinion. 
Heart  v.  East  Tennessee  Brewing  Co.,  121 
Tenn.  69,  113  S.  W.  364,  19  L.  R.  A.  (N.  S.) 
964,  130  Am.  St  Rep.  753;  Grell  Bros.  v. 
Mabson,  179  Ala.  444,  60  South.  876,  43 
L.  R.  A.  (N.  S.)  664.  The  Alabama  case, 
however,  distinguishes  a  former  decision  of 
that  court  (O'Byrne  v.  Hanley,  161  Ala. 
620,  50  South.  83,  23  L.  R.  A.  [N.  S.]  496), 
which  Is  directly  against  the  decision  In  the 
present  case.  Both  of  those  cases  dted  by 
the  majority  are  distinguishable  from  the 
present  one,  in  that  a  single  use  of  the  prem- 
ises was  specified.  In  the  present  case  there 
are  two  uses  specified;  and,  as  It  clearly  ap- 
pears to  me,  the  contract  does  not  treat  them 
as  inseparable  uses.  Those  cases  are  also 
distinguishable  from  the  present  one  In  that 
the  parties  to  the  contracts  did  not  undertake 
to  specify  any  circumstances  under  which 
pay.ment  of  rent  would  be  excused,  and  no 


presumption  arose  from  the  expression  of  one 
excuse  against  an  Intention  to  exclude  Others. 
The  maxim,  "Expressio  unins  est  exclusio 
alterlns,"  did  not.  In  other  words,  arise.  The 
Tennessee  case  stands  alone  and,  In  my  judg- 
ment, la  not  supported  by  any  other  author- 
ity. 

My  conclusion  therefore  is  that  the  court 
has  misinterpreted  the  law  and  rendered  a 
decision  which  is  neither  sound  upon  princi- 
ple nor  supported  by  the  weight  of  authority. 


CONWAX  LUMBER  CO.  ▼.  HARDIN. 

(No.  20.) 

(Supreme  Court  of  Arkansaa.     May  31,  1915.) 

1.  Mechanics'  Liens  <3=>134,  281— Actions — 
evidkncb— sufficibnct. 

In  a  suit  to  have  a  lien  for  materials  de- 
clared and  enforced,  evidence  held  to  warrant 
a  finding  that  plaintiffs  failure  to  file  their  ac- 
count with  the  clerk  of  the  circuit  court  m  80 
days  was  not  induced  by  defendant's  oral  agree- 
ment to  execute  a  mortgage  if  the  claim  was  not 
filed. 

[Ed.  Note. — Wor  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  S§  2(»,  665-572;  Dec  Dig. 
®=>134,  281.] 

2.  Mechanics'    Liens    ®=>122  —  Establibh- 

UENT. 

Kirby'g  Dig.  $  4976,  declares  that  every  per- 
son desirous  of  obtaining  a  lien  shall,  before 
filing  the  lien,  give  10  days'  notice  to  the  owner 
that  be  holds  a  claim  against  the  building,  set- 
ting forth  the  amount,  etc  Section  4981  re- 
quires laborers  and  materialmen  to  furnish  and 
file  a  verified  lien  statement  with  the  clerk  of 
the  circuit  court  within  90  days  after  the  ma- 
terial shall  have  been  furnished  or  the  work  per- 
formed. Held  that,  while  literal  compliance 
with  the  statute  is  not  necessary,  a  substantial 
compliance  is  a  prereqnisite  to  the  obtaining 
of  a  lien,  unless  the  owner  has  by  contract  or 
by  waiver  estopped  himself  from  insisting  on 
such  compliance. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §i  165-170;  Dec.  Dig.  «=» 
122.] 

Appeal  from  Faulkner  Chancery  Court; 
Jordan  Sellers,  Chancellor. 

Suit  by  the  Conway  Lumber  Company 
against  Mrs.  Delia  Hardin.  From  a  decree 
for  defendant,  complainant  appeals.  Af- 
firmed. 

R.  W.  Robins,  of  Conway,  for  appellant 
J.  C.  Clark,  of  Conway,  for  appellee. 

WOOD,  J.  This  suit  was  instituted  by  the 
appellants  against  the  appellee  to  have  a  lien 
declared  and  enforced  In  favor  of  appellants 
for  certain  materials  furnished  by  them 
which  were  used  by  a  contractor  employed 
by  the  appellee  In  repairing  a  dwelling  house 
on  certain  lots  belonging  to  appellee,  and  on 
which  ai^ellants  seek  to  fix  a  lien.  The  ma- 
terial was  furnished  on  a  running  account; 
the  first  Item  being  entered  on  the  books  ot 
appellants  June  11,  1812,  and  the  last  item 
August  8,  1912.  On  December  21,  1912,  aj>- 
pellanta  served  notice  on  the  appellee  that 
they  would  file  their  lien  on  January  1,  1913. 


«=»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgeatt  and  Indexes 
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And  appellants  did  on  January  1,  1913,  file 
tlielr  claim  for  a  lien.  On  February  6,  1913, 
appellants  Instituted  tbls  suit.  They  allege, 
as  a  reason  for  not  filing  a  lien  before  the  ex- 
piration of  the  time  required  by  the  statute, 
tiie  following: 

"That  finally,  10  days  before  the  time  for  filing 
the  lien  expired,  the  plaintiffs  demanded  tiie 
payment  of  said  account  and  informed  the  said 
defendant  that,  unless  said  account  was  paid, 
they  would  file  lien  therefor  as  provided  by  law  ; 
that  thereupon  defendant  did  promise  and  agree 
that,  if  plaintiff  would  not  file  a  lien,  she  would 
execute  a  mortgage  to  plaintiffs  on  said  property 
to  secure  the  amount  due  them  on  said  account ; 
that,  relying  solely  upon  the  terms  of  said  agree- 
ment, they  did  not  file  their  lien  at  that  time," 
etc. 

Appellee  denied  these  allegatlonfl. 

[1]  The  above  allegation  of  appellants' 
complaint,  denied  by  flie  appellee,  raised 
purely  an  issue  of  fact  which  was  whether  or 
not  the  failure  of  appellants  to  file  their  ac- 
count with  the  clerk  of  the  circuit  court  with- 
in 90  days,  in  compliance  with  the  statute 
(section  4981  of  Klrby's  Digest),  was  caused 
by  an  oral  agreement  on  the  part  of  the  ap- 
pellee with  appellants,  entered  into  before 
tbe  90  days  had  expired,  to  the  effect  that 
she  would  execute  a  mortgage  to  tbe  appel- 
lants on  the  pr(^)erty  providing  appellants 
did  not  file  their  claim  for  a  Hen. 

Tbe  evidence  on  this  Issue  is  substantially 
as  follows: 

A.  A.  Halter,  a  member  of  appellants'  firm, 
who  conducted  the  alleged  negotiations  with 
tbe  appellee,  testified  that  he  had  several 
conversations  with  Mrs.  Hardin  in  regard  to 
the  giving  of  the  mortgage,  one  of  which  oc- 
curred at  her  home.  At  least  two  of  these 
conversations  were  over  the  telephone;  and 
the  last  conversation  he  had  with  her,  which 
was  at  about  the  noon  hour  of  the  last  day 
for  giving  the  notice,  he  called  her  over  the 
phone  from  his  office  to  her  residence  and 
asked  her  what  she  was  going  to  do  about 
the  matter.  She  told  him  she  would  accept 
their  proposition.  He  repeated  her  answer, 
and  she  again  told  him  that  she  would  ac- 
cept it;  that  the  proposition  was  for  her  to 
give  the  appellants  either  a  first  or  second 
mortgage  on  the  property.  He  stated  that 
they  did  not  file  their  lien  for  this  reason. 

J.  H.  Imboden,  who  was  a  member  of  ap- 
I)ellant8'  firm,  testified  that  he  heard  Mr. 
Baiter  talking  to  Mrs.  Hardin  over  the 
phone,  and  that  Mr.  Halter  used  the  words, 
"yrou  will  accept  our  proposition  then?"  and 
that  Mr.  Halter  turned  around  and  told  him 
that  Mrs.  Hardin  had  accepted  their  proposi- 
tion. 

On  the  other  hand,  appellee  testified  that 
she  did  not  tell  Mr.  Halter  that  she  would 
give  him  a  mortgage.  She  only  told  him 
that  she  would  have  to  have  more  time  to  be 
advised.  She  understood  from  Mr.  Halter 
that  the  time  tor  giving  notice  would  expire 
on  Thursday,  and  she  called  him  up  over 
tbe  phone  on  Wednesday  before  and  told  him 
to  file  his  lien  and  protect  himself. 


Two  witnesses,  who  were  boarders  at  ap- 
pellant's, testified  that  they  heard  appellee 
tell  some  one  over  the  phone,  whom  she  call- 
ed Halter,  "to  go  ahead  and  file  his  Uen." 

It  tbns  appears  that  there  Is  a  sharp  con- 
flict in  the  evidence  on  the  above  Issue  of 
fact,  and  we  are  unable  to  say  that  a  finding 
to  the  effect  that  the  appellee  did  not  prom- 
ise to  execute  a  mortgage  on  the  property  In 
consideration  that  the  appellants  would  fore- 
go their  right  to  file  a  Uen  on  the  property 
in  controversy  Is  clearly  against  the  pre- 
ponderance of  the  evidence. 

The  testimony  of  Halter,  to  the  effect  that 
the  appellee  said  to  him  over  the  phone  that 
she  would  accept  his  proposition.  Is  not  cor- 
roborated by  the  testimony  of  Imboden,  be- 
cause Imboden  only  testified  that  he  heard 
Halter  say  that  appellee  had  accepted  his 
proposition.  This  was  but  hearsay  testi- 
mony. The  testimony  of  the  appellee,  to 
the  effect  that  she  called  a  person  by  the 
name  of  Halter  over  tbe  phone  on  Wednes- 
day preceding  the  day  when  the  time  for  fil- 
ing the  notice  of  Uen  had  expired,  and  told 
him  to  go  ahead  and  file  his  lien,  is  corrob- 
orated by  the  testimony  of  Brooks,  and  also 
by  the  testimony  of  Foreman.  These  wit- 
nesses testified  that  they  heard  appellee  call 
Mr.  Halter,  and  that  In  this  conversation  she 
told  the  one  to  whom  she  was  talking  "to  go 
ahead  and  file  Us  Uen."  These  witnesses 
were  disinterested,  and  even  if  it  could  be 
said  that  the  testimony  on  this  issue  of  fact 
was  evenly  balanced  between  Halter  and  ap- 
pellee, the  burden  of  proof  being  upon  the 
appellants,  they  would  fall,  and  certainly  a 
finding  as  above  stated  is  not  clearly  against 
the  preponderance  of  tbe  testimony. 

[2]  II.  The  next  question  is  purely  one  of 
law,  to  wit,  whether  or  not  it  is  necessary,  as 
between  the  owner  of  property  and  a  mate- 
rialman for  the  latter.  In  ordec  to  obtain  a 
lien  for  materials  furnished,  to  give  the  ten 
days'  notice  "and  file  a  Just  and  true  ac- 
count, verified  by  affidavit,  with  the  clerk  of 
the  circuit  court  of  the  county  in  which  the 
building  is  situated  on  which  a  Uen  is  sought 
to  be  fixed,"  as  required  by  sections  4976 
and  4981  of  Klrby's  Digest  There  must,  ac- 
cording to  our  previous  decisions,  be  a  sub- 
stantial compliance  with  this  statute,  unless 
the  owner  has,  by  contract  or  by  waiver,  or 
in  some  manner  by  his  conduct,  estopped 
himself  from  insisting  on  such  compliance. 
In  the  cases  relied  on  by  the  appeUants,  to 
wit,  Murray  v.  Kapley,  30  Art  568,  Anderson 
V.  Seamans,  49  Ark.  476,  5  S.  W.  799,  Buckley 
V.  Taylor,  51  Ark.  302,  U  S.  W.  281,  it  wlU 
be  observed  that  there  was  either  a  waiver 
on  the  part  of  the  owner  of  compliance  with 
the  statute  on  the  part  of  the  Uen  claimant, 
or  else  the  facts  disclosed  were  held  to  be  a 
substantial  compliance  with. the  statute. 

Tinder  the  express  terms  of  the  act,  the 
material  furnisher,  etc,  can  only  acquire  a 
lien  "upon  complying  wltb  the  provisions  of 
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this  act,"  etc.     Rirby's  Digest,   Mecbanlc's 

Lien,  c.  101,  (  4970. 

Section  4976  (Klrby's  Digest)  recites: 
"Any  person,    •    •    •    ^ho  may  wish  to  avail 

himself  of  the  benofit    *    •    •    of  this  act,  shall 

give  ten  days'  notice,"  etc. 

And  again  section  49S1  recites: 

"It  shall  be  the  duty  of  every  person  who 
wishes  to  avail  himself  of  this  act  to  file  with 
the  clerk,"  etc. 

The  above  language  Indicates  clearly  that 
there  can  be  no  lien  under  our  mechanic's 
Hen  law  in  favor  of  the  persons  therein  nam- 
ed, except  upon  some  substantial  compliance 
with  the  provisions  of  the  statute.  It  Is  true 
that  the  furnishing  of  the  material  gives  the 
right  under  the  statute  to  have  the  Hen  de- 
clared on  the  building  in  which  the  materials 
are  used,  but,  in  order  to  perfect  and  en- 
force such  lien,  It  Is  necessary  that  the  party 
who  has  the  right  to  sucih  lien  shall  proceed 
In  the  manner  also  prescribed  by  the  statute 
to  have  the  same  enforced. 

While  a  literal  compliance  is  not  essential, 
as  shown  by  the  cases  upon  which  appellants 
rely,  a  substantial  compliance  is  a  prerequi- 
site according  to  these  and  all  other  cases 
where  the  subject  is  considered.  Kizer  v. 
Mosely,  56  Ark.  644,  20  S.  W.  409.  See,  also, 
Midland  Valley  Ry.  Co.  r.  Moran  B.  &  N. 
Mfg.  Co.,  01  Ark.  108,  120  S.  W.  396;  Marian- 
na  Hotel  Co.  v.  Livermore,  F.  &  M.  Co.,  107 
Ark.  245,  154  S.  W.  952.  All  the  above  cases 
show  that  there  mnst  be  substantial  observ- 
ance of  the  statutory  re^tulrements  In  order 
to  perfect  the  Hen. 

WTiere  resort  is  had  to  a  court  of  equity 
to  have  the  lien  provided  by  the  statute  de- 
clared and  enforced,  such  court  must  see  that 
the  statutory  requirements  have  been  sub- 
stantially fnlflUed  as  prerequisites  to  the  re- 
lief sought 

It  follows  that  the  decree  of  the  chancery 
court  is  in  all  things  correct,  and  it  Is  af- 
firmed. 


MADDING  V.  STATE.     (No.  S94.) 
(Supreme  Court  of  Arkansas.     May  17,  1915.) 

1.  HoMiciDK  «s>127  —  iNDicnasHT  —  8vm- 

CIENCT. 

An  indictment  alleging  that  accused  unlaw- 
fully, willfully,  wantonly,  feloniously,  and  with 
malice  aforethought  killed  and  murdered  de- 
cedent by  then  and  there  striking  and  causing 
to  be  struck  decedent  with  an  automobile  op- 
erated by  accused  in  an  unlawful,  wanton,  care- 
less, and  negligent  manner,  sufficiently  puts  ac- 
cused on  notice  that  he  is  charged  with  killing 
decedent  by  striking  him  with  an  automobile 
driven  in  an  unlawful  and  negligent  manner  and 
is  sufficient. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  §§  192-194 ;   Dec.  Dig.  <8=127.] 

2.  Homicide   «=»58  —  "IifvoLUNTAST    Man- 

SI.AUOHTEB"— EUniKNT   OF  OFFENSE. 

On  conviction  of  involuntary  manslaughter, 
the  manner  of  killing  is  not  material,  for  an 
involuntary  killing  without  design  in  the  com- 
mission of  an  unlawful  act  or  in  the  improper 


performance  of  a  lawful  act  constitutes  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  82 ;   Dec.  Dig.  «=>58. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Involuntary  Man- 
slaughter.] 

3.  Cbiminai,  Law  <S=>449— Evidence— Admis- 
sibilitt. 

Where,  on  a  trial  for  murder  in  the  second 
degree  committed  by  accused  running  down  de- 
cedent with  an  automobile,  witnesses  estimated 
the  speed  of  the  automobile,  and  some  of  them 
said  it  was  going  so  fast  as  to  cause  them  to 
make  exclamations,  the  admission  of  testimony 
of  the  exclamations  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1034-1037,  1040-1057;  Dec 
Dig.  <s=>449.1 

4.  Cbikinai.  Law  «s>720  —  Aboument  of 
Pbobbcvtino    Attobnet — Impbofeb   Abgu- 

IIENT. 

^  Argument  of  the  prosecuting  attorney  which 
is  invited  by  accused  and  is,  at  most,  a  state- 
ment of  the  opinion  of  the  prosecuting  attorney 
as  to  the  weight  of  the  testmiony  is  not  reversi- 
ble error. 

[£d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  IS  1670,  1671;    Dec.  Dig.  <S=»T20.] 

6.  HouiciDE  «s>288— Neolioent  Use  of  Au- 
tomobile ON  HlQHWAT  — BVIDEKCE  — Ih- 
STBUCTIONS. 

Where,  on  a  trial  for  murder  in  the  second 
degree  committed  by  accused  running  an  auto- 
mobile over  decedent,  there  was  evidence  that 
the  automobile  was  a  raciug  car  of  high  power, 
stripped  and  operated  recklessly  at  an  unlawful 
speed  at  a  place  where  the  presence  of  persons 
alighting  from  street  cars  and  pedestrians  should 
have  been  anticipated,  a  charge  that  no  one 
may  use  a  public  street  as  a  speedway,  but  every 
one  may  drive  an  automobile  on  the  streets,  but 
when  one  uses  a  dangerous  machine  he  must 
exercise  proper  care  and  due  regard  for  the 
lives  and  safety  of  people  who  have  an  equal 
right  on  the  street,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  693 ;   Dec.  Dig.  «=9288.] 

6.  Homicide  «=9288— Negliqent  Use  of  Au- 
tomobile  ON   Highway  —  EviDENO*  —  1h- 

8TBUCTION8. 

Where  accused,  driving  in  violation  of  city 
ordinances  his  racing  car  at  a  high  speed,  pass- 
ed a  street  car  standing  to  permit  passengers 
either  to  alight  or  board  it,  and  where  be  could 
reasonably  anticipate  tliat  some  one  might  come 
from  behind  the  car  into  a  place  of  danger  from 
his  machine,  and  he  made  no  effort  to  stop  his 
machine  until  it  was  apparent  that  it  would 
collide  with  a  delivery  wagon,  and  ran  over  a 
person  alighting  from  the  street  car,  a  charge 
that  it  was  the  duty  of  accused  to  keep  his  ma- 
chine under  such  control  as  to  check  the  speed 
or  stop  it  if  necessary  to  avoid  injury  to  otners 
where  danger  could  reasonably  be  expected  or 
was  apparent  was  not  erroneons. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  t  693;  Dec.  Dig.  ®=>288.] 

7.  Homicide  9=s>256  —  Involuntabt  Mak- 
slauohteb— Neolioent  Opkbation  of  Au- 
tomobiles. 

Where  accused  drove  his  racing  automobile 
at  great  speed  and  passed  a  standing  street  car 
beyond  and  behind  which  he  could  not  see,  and 
kiUed  decedent  who  was  stepping  out  from  be- 
hind the  car,  because  unable  to  sooner  see  de- 
cedent or  stop  his  car  to  prevent  the  accident, 
a  conviction  for  involuntary  manslaughter  was 
justified. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  {{  539-541 ;  Dec.  Dig.  «=»255.] 


«=9For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Ksy-Nombered  DlgesU  ana  ladszts 
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Appeal  from  Circuit  Conit,  Pulaski  Conn- 
t;;  Robt.  J.  Lea,  Judge. 

James  B.  Madding  was  convicted  of  Invol- 
untaiy  manslaugbter,  and  he  appeals.  Af- 
firmed. 

Aiqpellaiit  was  Indicted  for  murder  In  the 
second  degree,  alleged  to  have  been  commit- 
ted if  running  down  and  killing  Jas.  H.  Har- 
rod,  with  an  automobile,  upon  the  streets  of 
tbe  city  of  Uttle  Rock.  He  was  found  guilty 
of  Involuntary  manslaughter,  and  sentenced 
to  90  days'  imprisonment  in  the  penitentiary, 
and  from  the  Judgment  of  conviction  prose- 
cutes this  app^. 

The  Indictment  charges: 

"The  grand  jury  of  Pulaski  county,  in  the 
name  and  by  the  autburity  of  the  state  of  Ar- 
kansas, accuse  J.  E.  Madding  of  the  crime  of 
murder  in  the  second  degree,  committed  as'  fol- 
lows, to  wit:  The  said  J.  E.  Madding,  in  the 
county  and  state  aforesaid,  on  the  15tb  day 
of  August,  A.  D.  1913,  unlawfully,  wiUfuUy, 
wantonly,  feloniously,  and  with  malice  afore- 
thought did  kill  and  murder  J.  H.  Harrod  by 
then  and  there  striking  and  causing  to  be  struck 
the  said  J.  H.  Harrod,  with  an  automobile, 
said  automobile  being  then  and  there  operated, 
managed,  and  driven  by  said  J.  G.  Madding  in 
an  unlawful,  willfal,  wanton,  careless,  and  neg- 
ligent manner  by  the  said  J.  E.  Madding,  and 
while  he,  the  said  J.  K  Madding,  was  then 
and  there  driving,  managing,  operating,  and  driv- 
ing said  automobile  in  an  unlawful,  willful, 
careless,  wanton,  and  negligent  manner,  and 
without  doe  regard  for  the  rights  and  life  of 
persons,  he,  the  said  J.  E.  Madding,  did  then 
and  there  unlawfully,  willfully,  feloniously,  wan- 
tonly, and  carelessly  and  with  malice  afore- 
thought strike  the  said  J.  H.  Harrod,  and  cause 
him  to  be  struck  by  said  automobile,  and  by 
reason  of  the  stud  J.  H.  Harrod  being,  struck 
by  the  said  automobile,  while  it  was  being  un- 
lawfully, willfuUy,  feloniously,  wantonly,  care- 
lessly, and  negligently  managed,  operated,  and 
driven  by  the  snid  J.  E.  Madding,  he,  the  said 
J.  H.  Harrod,  died  on  the  said  15th  day  of  Au- 
gust, 1913,  from  the  effects  of  said  striking  by 
said  automobile — against  the  peace  and  dimity 
of  the  state  of  Arkansas." 

A  demurrer  was  Interjiosed  and  overruled, 
and  afterwards  a  motion  In  arrest  of  Judg- 
ment was  made  <»  the  ground  that  the  In- 
dictment did  not  state  facts  sufficient  to  con- 
stitute a  public  offense,  which  was  also 
overruled. 

Hon.  James  H.  Harrod  was  struck  and 
killed  by  an  automobile  driven  by  the  defend- 
ant at  the  Intersection  of  Fifteenth  street 
and  Broadway,  in  the  city  of  Little  Rods. 
He  had  alighted  from  the  street  car  going 
west  on  the  west .  side  of  Broadway,  and 
walked  around  the  back  end  of  the  car  go- 
ing south  across  Fifteenth -street,  and  wag 
struck  by  the  rapidly  approaching  automobile 
going  east,  as  be  came  from  behind  the  car, 
and  burled  30  feet  through  the  air,  and  In- 
stantly killed.  The  defendant  was  driving  a 
blue  racing  car  of  high  power  which  he  had 
bought  at  a  garage  In  town,  and  which  had 
been  stripped  of  the  fenders  for  repairs.  He 
got  the  car  from  the  garage  at  the  request  of 
his  friend,  Asa  Oracle,  to  drive  him  and  a 
young  lady  be  was  accompanying  borne,  meet- 
ing them  at  HhML  and  Louisiana  streets. 


Tliey  went  down  onto  Main  street  and  drove 
out  south  to  Twenty-Third,  going  at  so  rap- 
id a  rate  that  when  they  passed  Henry  Mo- 
Cain  and  J.  H.  Martin  in  another  car  Mc- 
Cain's attention  was  attracted  to  the  speed, 
and  be  exclaimed:  "It's  going  like  a  bat 
out  of  bell!"  They  turned  into  Twenty-Third 
street,  went  west  to  Gaines,  and  turned 
north  on  Gaines,  driving  at  such  a  rapid  rate 
as  to  attract  the  attention  of  Dolly  Stark, 
who  was  sitting  at  the  fire  station,  and  caus- 
ed him  to  exclaim:  "Go,  you  blue  devil!" 
Mrs.  Adamson,  who  stated  she  was  accustom- 
ed to  driving  an  automobile,  and  knew  and 
was  acquainted  with  the  speed  of  automo- 
biles, was  standing  on  her  front  porch  on 
Gaines  street,  and  saw  this  car  pass,  and  ex- 
claimed, "Mercy,  how  fast  it  Is  going!"  said, 
"It  went  by  like  a  flash."  Other  witnesses 
estimated  the  speed  at  40  or  60  miles  an 
hour  on  Gaines  street  The  automobile  slow- 
ed down  as  It  turned  off  Gaines  into  Fif- 
teenth street,  two  blocks  from  the  place  of 
the  injury,  but  passed  the  street  car  two 
blocks  east,  and  struck  Judge  Harrod  while 
going  at  a  high  rate  of  speed,  variously  esti- 
mated at  30  to  40  miles  an  hour. 

The  defendant  stated  that  they  were  not 
going  so  very  fast  after  coming  onto  Fif- 
teenth ;  that  be  noticed  the  street  ear  stand- 
ing; was  driving  along  at  from  12  to  15 
miles  an  hour,  when  the  driver  of  a  delivery 
wagon  started  diagonally  across  the  street 
from  the  south  side  to  go  down  Broadway; 
that  be  swerved  the  automobile  In  close  to 
the  street  car  to  prevent  a  collision  with  the 
wagon,  and  struck  the  right  fore  wheel  of 
the  delivery  wagon,  and  Judge  Harrod  Im- 
mediately stepped  from  bdilnd  the  car  and 
was  struck  by  the  automobile ;  that  he  threw 
the  brake  into  the  emergency,  as  soon  as  he 
saw  he  was  going  to  strike  the  wagon,  but  It 
was  Impossible  to  ke^  from  striking  blm, 
for  as  be  struck  the  wagon  "something  came 
out  from  behind  the  street  car  and  stepped 
Into  the  automobile  and  fell  back." 

Witnesses  in  the  street  car  testifled,  one 
that  he  looked  up,  saw  a  blue  automobile,  or 
"something  go  by  like  a  bird  flying,  or  a 
shadow" ;  that  It  was  all  In  an  instant  He 
noticed  a  wagon  near  the  sidewalk  and  the 
automobile  near  the  wagon  and  the  street 
car,  and  turned  and  saw  Judge  Harrod 
fall.  He  did  not  see  the  automobile  strike 
blm. 

Ed  UnzeU  stated  that: 

He  was  on  the  northwest  corner  of  Fifteenth 
and  Broadway,  facing  to  the  northeast  toward 
the  Davis  home.  His  attention  was  attracted 
to  the  automobile  going  by/i  and  about  that  time 
the  car  stopped,  and  he  looked  and  saw  Mr. 
Harrod  falling;  lookied  like  he  fell  from  the 
top  of  the  automobile.  He  was  up  in  the  air, 
and  fell  about  the  middle  of  the  street,  a  little 
to  the  west.  He  fell  about  the  middle  of  Broad- 
way, and  about  on  the  north  rail  of  the  car  line 
on  Fifteenth  street.  The  automobile  was  going 
east,  and  it  was  going  fast  It  looked  like  it 
went  under  Mr.  Harrod.  I  did  not  see  it  strike 
him,  but  I  saw  him  foil.  It  looked  like  he  fell 
from  the  bade  seat  of  the  automobile." 
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3.  B.  Wood  heard  tbe  street  car  stag  on 
the  northwest  comer  of  the  street,  and  Just 
after  it  started  he  beard  a  shout,  turned,  and 
saw  a  man  lying  In  the  street  Did  not  see 
an  automobile.  Said  the  street  was  in  full 
view  when  he  turned,  bat  he  did  not  see 
nor  bear  an  automobile  nor  any  born.  "The 
boy  who  was  strudc  was  lying  down  at  the 
corner  of  Senator  Davis'  place." 

Dallas  Eemdon  testified  he  was  on  the 
street  car  and  saw  the  automobile  running  at 
a  very  rapid  rate  of  speed.  Saw  it  first  on 
Main  street  He  was  standing  on  the  frcmt 
end  of  the  street  car  as  the  automobile  came 
into  Fifteenth  street  from  Gaines,  and  it 
was  going  at  a  high  rate  of  speed  on  Fif- 
teenth, higher  than  cars  ordinarily  run.  He 
noticed  it  until  It  passed  the  street  car,  and 
It  continued  at  an  unnsual  rate  of  speed. 
He  did  not  notice  the  slowing  of  the  speed  at 
the  time  It  passed  the  front  end  of  the  street 
car,  and  it  was  his  opinion  that  the  automo- 
bile was  going  from  80  to  40  miles  an  hour. 
That  instantly  after  it  passed  the  front  of 
the  street  car  be  heard  a  crash ;  did  not  see 
the  car  strike  Mr.  Harrod.  He  alighted  from 
the  car,  and  found  Harrod's  body  lying  diag- 
onally between  the  tracks  across  the  street, 
somewhere  near  the  center  of  the  intersection 
of  the  two  streets,  Broadway  and  Fifteenth. 
That  the  automobile  came  Into  Fifteenth 
street  from  Gaines  after  the  street  car  stop- 
ped at  Broadway,  and  passed  the  front  end 
of  the  street  car  Just  as  it  started  to  move 
up.  He  did  not  notice  the  express  wagon, 
his  attention  being  directed  to  the  automobile. 

Ben  Smith  testified  that  he  saw  Mr.  Har- 
rod get  off  the  street  car,  and  looked  up  Fif- 
teenth street,  about  the  middle  of  the  block, 
and  saw  a  little  blue  car  coming  toward  the 
street  car  running  fast,  and  exclaimed:  "Look 
Mr.  Wood,  ain't  that  car  coming  some!" 
The  next  thing  he  saw  the  wagon  coming 
down  by  the  side  of  the  street  car,  nearly 
even  with  it,  and  then  he  heard  a  crash,  and 
thought  the  automobile  ran  into  the  wagon. 
He  went  to  the  back  platform,  and  saw  Judge 
Harrod  lying  on  the  north  track  of  the  car 
line,  about  the  middle  of  Broadway  street 

The  defendant  stopped  bis  car  as  soon 
as  possible  after  striking  Mr.  Harrod,  ex- 
pressed deep  regret  over  the  occurrence,  which 
he  said  was  an  accident  that  could  not  pos- 
sibly have  been  avoidedi  and  went  Immediate- 
ly for  a  physician. 

Jas.  A.  Gray,  X.  O.  Pindall,  and  Mehaffy, 
Held  &  Mehaffy,  all  of  Little  Rock,  for  ap- 
pellant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno. 
P.  Streepey,  Asst  Atty.  Gen.,  for  tbe  State. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  insisted  first  for  reversal 
that  the  indictment  was  insufficient,  and  that 
the  court  erred  in  not  sustaining  the  demur- 
rer and  granting  the  motion  in  arrest  of 
judgment. 

There  Is  no  merit  In  tbe  contention  that  the 


allegations  of  tbe  Indictment  are  so  Indefinite 
and  uncertain  as  not  to  put  the  defendant  on 
notice  oC  the  crime  with  which  be  is  charged, 
nor  was  it  defective  for  failure  to  allege 
with  more  particularity  the  manner  of  cans- 
Ing  the  death  of  the  deceased.  It  diarges 
that  the  defendant  "nnlawfally,  wUlftiUy, 
'wantonly,  feloniously,  and  with  malice  afore- 
thought did  kill  and  murder  J.  H.  Harrod, 
by  then  and  there  striking  and  causing  to  be 
struck  the  said  J.  H.  Harrod  with  an  au- 
tomobile, said  automobile  being  then  and 
there  operated,  managed,  and  driven  by  said 
defendant  in  an  unlawful,  willful,  wanton, 
careless,  and  negligent  manner,"  etc.  We 
think  the  allegations  of  the  Indictment  suffi- 
cient to  put  the  defendant  on  notice  that  be 
was  charged  with  killing  the  deceased  by 
striking  him  with  an  automobile,  driven  In 
an  unlawful,  willful,  careless,  and  negligmt 
manner;  in  effect,  notifying  him  that  it  was 
not  being  operated  in  accordance  with  either 
the  laws  of  the  state  or  the  ordinances  at 
tbe  city  regulating  the  use  of  automobiles. 

In  Sehultz  v.  State,  89  Neb.  34,  130  N.  W. 
972,  33  L.  R.  A.  (N.  S.)  403,  Ann.  Gas.  191^0, 
495,  tbe  Supreme  Court  of  Nebraska,  in  bolii- 
ing  sufficient  an  indictment  of  about  the  same 
tenor  and  effect  as  the  one  herein,  upon  de- 
murrer said: 

"A  like  question  was  before  the  Supreme 
Court  of  Missouri  in  State  v.  Watson,  216  Mo. 
420,  115  S.  W.  1011,  upon  a  similar  informa- 
tion, in  which  defendant  was  charged  with  kill- 
ing a  pedestrian  while  carelessly,  recklessly, 
and  negligently  running  his  automobile  over 
and  upon  a  certain  street  in  •  •  •  St 
Louis.  Speaking  of  the  information  in  that 
case,  the  court  mid:  'This,  in  our  opinion,  is  a 
sufficient  charge,  and  fully  informed  the  defend- 
ant of  the  nature  and  character  of  the  offense 
he  was  called  upon  to  answer.  It  was  not  In 
our  judgment  essential  that  the  information 
should  undertake  to  set  out  in  detail  in  what 
such  carelessness,  recklessness,  and  culpable 
negligence  consisted,  but  the  charge  that  he  op- 
erated and  propelled  this  automobile  along  a 
public  street  carelessly,  recklessly,  and  with  cul- 
pable negligence  was,  in  effect  notifying  tiie  de- 
fendant that  he  was  not  using,  operating,  or 
propelling  his  automobile  in  accordance  with  tbe 
law  or  the  ordinances  of  the  city  regulating  the 
use  and  operation  of  such  machines. 

[2]  The  defendant  was  only  convicted  of 
involuntary  manslaughter,  and  the  manner 
of  the  killing  was  not  material  in  any  event, 
since  it  would  only  have  tended  to  show  tbe 
disposition  of  mind  or  the  intent  with  which 
tbe  act  was  committed,  and  no  intent  to  kill 
is  required  to  constitute  the  offense  of  in- 
voluntary manslaughter.  An  Involuntary 
killing  without  design  in  the  commission  of 
some  unlawful  act  or  in  the  improper  per- 
formance of  some  lawful  act  constitutes  tbe 
offense.  Tharp  v.  State,  99  Ark.  188,  137  S. 
W.  1097. 

[3]  Neither  do  we  think  the  testimony  of 
the  exclamations  of  the  different  witnesses 
upon  noticing  tbe  running  automobile  vras 
incompetent,  being  only  indicative  of  their 
opinion  of  ite  speed.  E>ach  of  these  witness- 
es also  gave  his  eetimate  of  tbe  rate  of 
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speed  of  the  automobile,  and  some  then  said 
It  was  going  BO  fast  as  to  cause  them  to 
make  the  exclamations  complained  of.  Like 
involuntary  remarks  and  exclamations  by 
witnesses  not  shown  to  be  acquainted  with 
the  speed  of  automobiles  were  held  competent 
In  the  case  of  Bowen  v.  State,  100  Ark.  232, 
140  S.  W.  28. 

[4]  In  closing  the  argument  the  prosecut- 
ing attorney  made  the  following  statement, 
which  was  objected  to: 

"It  seems  to  me,  gentlemen  of  the  jury,  that 
they  have  lugged  in  here  of  their  own  accord — 
it  certainly  would  be  improper  for  me  to  make 
any  reference,  except  it  had  been  lugged  in  here 
before  you  against  our  will — I  would  not  for  one 
moment  say  aught  to  wound  the  feelings  of  any 
one,  and  much  less  the  beautiful  bride  that  had 
married  him,  but  1  say,  gentlemen  of  the  jury, 
they  lugged  that  in  here  before  you,  but  they 
knew  before  they  entered  the  bonds  of  matrimo- 
ny the  indictment  was  pending  here  against  the 
defendant  for  murder  in  the  second  degree. 
They  knew  that.  And  I  say  I  wouldn't  refer 
to  these  things  but  for  the  fact  that  it  has  been 
lugged  in  here  and  hammered  upon ;  why,  it 
seems  even  in  that  sacred  act  the  defendant  went 
on  with  that  reckless  disregard  of  the  propriety 
of  the  occasion  that  be  manifested  evidently 
under  the  evidence  here  in  this  case  when  he 
killed  and  murdered  and  butchered  James  H. 
Harrod.'" 

We  think  there  was  no  reversible  error 
committed  in  the  making  of  this  statement, 
which  appears  from  other  statements  of  the 
record  to  have  been  Invited,  and  It  was,  at 
most,  but  a  statement  of  the  prosecuting  at- 
torney's opinion  of  the  weight  of  the  testimo- 
ny In  the  case.  Smith  v.  State,  79  Ark.  25, 
94  S.  W.  918 ;  Holt  v.  State,  91  Ark.  576,  121 
S.  W.  1072 ;  Valentine  v.  State,  108  Ark.  594, 
150  S.  W.  26. 

I S  i  It  Is  next  contended  the  court  erred  In 
its  charge  to  the  jury  as  follows: 

"No  man  has  the  right  to  use  a  puhlie  street 
of  a  city  as  a  speedway,  but  every  man  has  a 
right  to  drive  an  automobile  on  the  streets,  just 
as  much  right  as  a  man  has  to  drive  a  bufsy  in 
it,  or  to  cross  it  on  foot,  but  wherever  any 
man  uses  a  dangerouq  machine,  he  must  guard 
the  exercise  of  that  right  with  a  proper  care 
and  due  regard  for  the  lives  and  safety  of 
people  who  have  an  equal  right  to  be  upon  the 
streets." 

There  was  no  error  In  the  charge  as  giv- 
en, which  does  not  assume  that  defendant 
was  using  the  street  as  a  speedway,  and,  al- 
though an  automobile,  may  not  be  a  danger- 
oos  machine  when  not  In  operation.  It  evl>- 
dently  becomes  so  to  such  an  extent  whea 
operated  without  care  on  the  crowded  streets 
of  a  dty  that  there  could  have  been  no  er- 
ror In  this  Instruction.  This  was  a  racing 
car  of  high  power,  stripped,  and  was  being 
operated  recklessly,  as  the  Jury  found,  at  a 
blgb  and  unlawful  rate  of  speed,  at  a  place 
where  the  presence  of  persons  alighting  from 
the  car,  pedestrians,  and  others  crossing  the 
street  should  have  been  anticipated.  Allen 
T.  Bland  (Tex.  Civ.  App.)  168  S.  W.  35. 

[•]  Neither  did  the  court  err  In  telling  the 
Jury  that  It  was  the  duty  of  the  defendant  to 


keep  his  machine  under  sudi  control  as  to 
check  the  speed  or  st(^  It  absolutely  If  nec- 
essary to  avoid  Injury  to  others  where  dan^- 
ger  could  reasonably  be  expected  or  was  ap- 
parent. The  defendant  was  driving  his  rac- 
ing car  on  the  city  street  at  a  high  rate  of 
speed,  past  a  street  car  standing  for  allowing 
passengers  either  to  get  on  or  off.  In  violation 
of  the  dty  ordinances,  and  where  be  could 
hav(',  reasonably  expected  that  aome  one 
might  come  from  behind  the  street  car  from 
out  of  his  sight  Into  a  place  of  danger  from 
his  machine.  He  made  no  effort  to  stop  bis 
automobile ;  swerved  It  In  next  to  the  street 
car,  to  avoid.  It  Is  true,  a  collision  with  a  de- 
livery wagon  on  the  right,  but  necessarily 
where  he  could  not  see  a  pedestrian  coming 
from  behind  the  car.  He  made  no  effort,  ac- 
cording to  his  own  statement,  to  check  the 
speed  of  his  car  until  It  was  apparent  that 
It  would  collide  with  the  dellveiy  wagon,  not- 
withstanding he  could  see  both  the  wagon 
and  the  standing  street  car  before  he  came 
near  enough  to  endanger  the  safety  of  any 
one  crossing  the  street  at  the'  place.  Gregory 
V.  Slaughter,  124  Ky.  345,  99  S.  W.  247,  8 
Ll  R.  A.  (N.  S.)  1228,  124  Am.  St.  Rep.  402; 
State  V.  Campbell,  82  Conn.  671,  74  AtL  927, 
135  Am.  St  Rep.  293,  18  Ann.  Gas.  236. 

[7]  The  defendant.  It  Is  true,  was  not  well 
acquainted  with  the  city,  nor  Its  streets,  but 
he  was  accustomed  to  driving  an  automobile, 
and,  if  the  state's  testimony  be  true,  he  was 
driving  the  car  at  the  time  of  the  accident 
with  reckless  abandon  and  wanton  disregard 
of  the  rights  of  others  upon  the  street  and 
without  care  as  to  their  safety.  It  Is  not 
claimed  that  he  had  any  Intent  to  Injure  his 
victim,  the  deceased,  and  he  has  doubtless 
suffered  much  anguish  of  mind  because  of  the 
unfortunate  occurrence  In  which  he  caused 
his  death,  but  the  fact  remains  that  he  drove 
his  racing  car  at  great  speed  past  a  standing 
street  car,  beyond  and  behind  which  he  could 
not  see,  and  klUed  the  man  who  was  steppiog 
out  from  behind  the  street  car,  because  he 
was  not  able  to  sooner  see  him  nor  stop  his 
car  to  prevent  the  injury. 

We  find  no  prejudicial  error  In  the  record, 
and  the  ;|udgment  Is  affirmed. 


KANIS  V.  ROGERS.    (No.  26.) 
(Supreme  Court  of  Arkansas.     May  31,  1915.> 

1.  EVIDENCB   ®=>91— BUBDKN    OV    PrOOF— Ad- 
UZBSIONS. 

Defendant,  in  an  action  for  killing  of  a  dog, 
having  admitted  the  killing,  plaintiff  has  the 
burden  of  proof  only  as  to  its  value. 

[JBd.  Note.— For  other  cases,  see  Bvldence. 
Cent.  Dig.  §  113;   Dec  Dig.  «=»91.] 

2.  Tbiai.  «»261— Rkqtjestsd  Instbuctions— 
Refxtsai^ 

Refusal  of  a  requested  instruction,  correct 
only  In  part,  is  not  error.- 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  484,  660,  671.  673,  676;  Dec.  Dig.  <»=» 
261.] 
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8.  ANiiCALS   ®s»44  —  EiixiNO  —  Measubb   or 

Damaqes— Ikstbttctions. 

The  market  value  is  in  effect  given  as  the 
measure  of  damages  by  the  instruction,  to  find 
such  amount  as  the  jury  may  find  from  the  evi- 
dence will  compensate  plaintiff  for  the  loss  of  the 
dog,  if  they  <ind  it  had  a  market  value. 

[Ed.  Kote. — For  other  cases,  see  Animals, 
Cent.  Dig.  §S  115-122;  Dec.  Dig.  «=>44.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  G.  W.  Hendricks,  Judge. 

Action  by  E.  M.  Rogers  against  E.  Eanls. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Appellee  brought  this  suit  In  justice  court 
for  damages  for  the  killing  of  a  hunting  dog, 
and  recovered  Judgment,  froin  which  appel- 
lant appealed  to  the  circuit  court,  and  upon 
trial  there  again  recovered  judgment  for  $50, 
from  which  appellant  prosecutes  this  appeal. 

It  appears  from  the  testimony  that  plain- 
tiff passed  near  defendant's  home  about  10 
o'clock  in  the  morning  and  hitched  his  horse 
by  the  pasture  250  yards  from  the  house. 
Some  goats  and  sheep  ran  by  him,  and  his 
dog  started  to  chase  them.  He  went  after 
the  dog  with  a  whip,  add  passed  two  crippled 
sheep,  but,  before  he  reached  the  dog  to 
control  him,  Kanis  ran  out  with  a  gun,  and 
notwithstanding  he  hollered,  "Don't  shoot  my 
dog,"  shot  the  dog  and  so  wounded  and  crip- 
pled her  that  he  asked  him  to  shoot  again 
and  kill  her,  which  he  did.  He  testified: 
That  Eanls  cursed  and  swore  and  told  him 
he  thought  he  knew  better  than  to  hunt 
there,  and  that  It  was  the  twenty-third  dog 
he  had  killed  this  year,  and  he  would  kill 
every  damn  dog  he  could  that  was  chasing 
his  sheep.  That  he  ought  to  be  thankful 
that  he  did  not  kUl  his  other  dog.  Said 
Kanis  made  no  effort  to  make  the  dog  stop 
before  shooting.  That  the  dog  did  not  take 
hold  of  any  sheep,  and  that  he  had  hunted 
them  all  over  the  country,  and  they  had 
never  made  a  break  to  catch  any  sheep. 
That  he  could  have  stopped  the  dog  If  he  had 
been  chasing  the  sheep,  and  was  In  75  feet  of 
him  on  the  public  highway.  He  said  also: 
That  Mr.  Kanis  knew  him,  called  his  name. 
That  the  dog  was  young  and  only  playing  at 
chasing  the  sheep.  That  he  had  been  chasing 
a  fox  to  the  west  of  Mr.  Kanis'  home  for  two 
hours  that  morning.  The  dog  was  well 
trained  and  was  worth  $100,  and  had  cost 
$50. 

Others  testified  that  they  knew  the  dog  and 
had  never  seen  him  chase  or  try  to  catch  any 
sheep  and  also  as  to  the  value,  placing  It  all 
the  way  from  $25  to  $100. 

Herman  Helden  testified:  That  he  had 
handled  a  good  many  hounds,  some  for  pleas- 
ure and  some  for  profit  He  bred  the  Rogers 
dog,  which  was  of  good  stock,  Carmlchael 
red  bone.  That  It  was  worth  $100.  That  it 
was  worth  $50  to  train  a  dog. 

Kanis  testified: 

That  on  the  30th  of  March,  about  9  o'clock, 
he  heard  two  dogs  barking  fast,  and  heard  bis 


sheep  ben,  and  rnshed  to  their  aaaistance.  By 
the  time  he  had  reached  there,  they  had  killed 
a  goat  That  about  10:30  he  heard  dogs  barking 
again  chasing  bis  sheep,  and  coming  towards 
bun,  and  "I  got  my  gun  and  met  them  at  the 
mouth  of  the  lane,  and  this  dog  I  killed  liad  hold 
of  the  sheep  about  halfway  up  on  the  leg. 
I  hollered  at  the  dog,  but  it  would  not  turn 
loose,  and  I  killed  it  The  other  dog  did  not 
have  hold  of  any  of  the  bunch,  and  I  did  not 
kill  it  After  I  had  killed  the  dog,  I  heard  Mr. 
Rogers  calling  to  me,  but  it  was  too  late.  If 
I  had  seen  him  before,  I  would  not  have  shot. 
I  had  killed  other  dogs  for  killing  our  sheep. 
I  found  the  sheep  afterwards  lying  down  bleed- 
ing freely,  with  a  large  place  torn  in  the  leg, 
and  it  died  next  day.  I  did  not  hear  Rogers 
holler  at  the  dogs,  and,  if  I  had,  I  would  not 
have  shot  I  did  not  know  him  nor  his  dog, 
and  never  saw  him  before.  I  have  had  a  great 
many  sheep  killed,  under  similar  circumstances, 
and  have  killed  the  dogs  when  I  could.  I  do 
not  think  a  sheep  killing  dog  is  worth  anything. 
I  testified  in  the  lower  court  that  when  I  shot 
the  dog,  it  had  hold  of  the  sheep.  I  shot  him 
in  the  breast,  and  shot  him  the  second  time. 
I  shot  him  because  he  had  hold  of  the  sheep  and 
would  not  turn  it  loose." 

Another  witness  testified  that  she  saw  the 
dog  chasing  the  sheep,  and  heard  Mr.  Rogers 
calling  to  them,  bnt  they  paid  no  attention  to 
him;  that  the  sheep  were  without  any  indo- 
sure. 

The  Justice  before  whom  the  case  was  tried 
testified  that  appellant  did  not  testify  In  bis 
court  about  the  dog  killing  the  sheep. 

Several  testified  that  a  dog  that  would 
kill  sheep  had  no  market  value,  and  was  less 
than  worthless. 

The  court  instructed  the  Jury,  refusing  to 
give  appellant's  requested  instruction  num- 
bered 2,  as  follows: 

"The  court  instructs  the  jury  that  the  burden 
is  upon  the  plaintiff  in  this  case,  and  that  he 
must  prove,  by  a  fair  preponderance  of  the  tes- 
timony, that  the  dog  in  controversy  had  a  mar- 
ket value,  and  what  that  market  value  ia,  and, 
if  he  fails  to  do  so,  your  verdict  will  be  for 
the  defendant" 

From  the  judgment  against  him,  appellant 
brings  this  ai^eal. 

Jno.  D.  Shackleford,  of  Uttle  Rock,  for  ap- 
pellant Kirtley  ft  GuUey,  of  Little  Bock, 
for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1,J]  It  Is  contended  for  reversal 
that  the  court  erred  In  refusing  to  give  said 
requested  Instruction  nmnbwed  2.  The  In- 
struction as  requested  was  not  an  accurate 
statement  of  the  law,  since  the  burden  of 
proof  In  the  case  was  not  upon  the  plaintiff, 
except  to  show  the  value  of  the  dog ;  the  de- 
fendant having  admitted  the  killing.  The  In- 
struction not  being  correct  the  court  did  not 
err  In  refusing  It  although  no  other  Instruc- 
tion was  given  upon  the  burden  of  proof 
alone. 

[3]  The  court  instructed  the  jury,  however, 
after  saying  that  the  plaintiff  brings  this 
suit  to  recover  damages  for  the  dog  which 
the  defendant  had  killed,  aUegiug  that  the 
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dog  iiad  a  market  ralue,  and  was  killed 

vltboat  cause: 

"The  qaestion  for  yon  to  decide  in  this  case  is 
the  motive  Uiat  controlled  the  defendant  in  the 
killing  of  this  dog.  You  are  instructed  that  if 
be  acted  in  good  faith,  and  believed  it  was  neces- 
nrr  to  kill  this  d<^  in  order  to  protect  his  prop- 
erty, be  would  be  justified  in  doing  it  under  the 
law;  but  if  he  killed  it  without  taking  into  con- 
oderation  the  circumstances,  if  be  acted  negli- 
{fentl;  or  wantonly  in  shooting  the  dog,  then 
joo  Till  find  for  the  plaintiff." 

(2)  "If  you  find  for  the  plaintiff,  the  amount 
of  tbe  damages  will  be  sucn  an  amount  as  you 
may  find  from  the  evidence  will  compensate  him 
for  tbe  loss  of  the  dog,  if  you  find  that  the  dog 
had  a  market  value." 

The  defendant,  having  admitted  that  he 
killed  plalntUTs  dog,  was  bonnd  to  pay  dam- 
ages therefor  In  such  sum  as  the  dog  was 
sbown  to  be  worth,  unless  he  killed  It  under 
such  eircunistances  as  gave  blm  tbe  right  to 
do  so,  without  liability  to  damages  there- 
for, the  burden  of  proof  of  which  devolved 
npon  him.  Tbe  court  In  effect  told  the  Jury 
that,  if  they  found  he  believed  it  was  neces- 
sBty  to  kill  the  dog  In  order  to  protect  bis 
property,  he  would  be  justified  in  doing  so 
under  the  law,  If  he  took  into  consideration 
the  drcumstances  surrounding  the  transac- 
tion, and  did  not  act  negligently  or  wantonly 
hi  shooting  the  dog,  which  was  as  fair  a 
statement  of  the  law  aa  he  was  entitled  to. 

Tbe  court's  instruction  as  to  damages  is 
not  happily  phrased,  but  means  no  more  than 
to  tell  the  jury  If  they  should  find  for  tbe 
plaintiff,  or,  in  other  words,  that  the  defend- 
ant was  not  Justified  in  kUllng  the  dog  to 
protect  his  property,  that  they  should  award 
damages  in  such  an  amount  as  would  be  the 
market  Value  of  the  dog.  Of  course,  plaintiff 
was  not  entitled  to  compensation  for  the  loss 
of  tbe  dog  except  in  the  amount  of  his  prov- 
ed market  value,  as  the  instruction  Indicates. 

The  Jury  could  well  Iiave  found  for  appel- 
lant, bad  they  believed  his  statement,  but 
they  found  against  him  upon  testimony  suffl- 
dent  to  support  the  verdict,  and  the  Judg- 
ment Is  affirmed. 


srr.  Loms  southwestern  rt.  cjo.  v. 

WILSON.    (No.  28.) 
(Supreme  Court  of  Arkansas.    May  81,  191S.) 

1.  Raiuioads  C=34(M>— INJT7BIB8  10  Pkbsons 
ON  Tback— -Actions— BviDBTJCi:. 

In  an  action  for  the  death  of  her  intestate, 
who  was  ran  down  by  defendant's  train,  evi- 
dence as  to  whether  defendaut's  servants  exer- 
cised ordinary  care  after  discovering  intestate's 
perilous  position  held  for  the  jury. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  {$  1365-1381 ;   Dec.  Dig.  «=»4(X>.] 

2.  EviDENCB  «B»123  —  Adkissibiutt  —  Rxs 

In  an  action  for  tbe  death  of  one  run  down 
by  a  train,  a  statement  by  the  engineer,  when 
he  went  to  the  place  where  deceased  was,  that 
if  he  had  known  it  was  him  he  would  have 
stopped  the  train,  was  not  part  of  the  res  gestae. 
„  [Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  351-368;  Dec  Dig.  «=»123.) 


3,  Apfkai.   and    Bbbob   «=i»1060— Review— 
Harutess  Erbob. 

Deceased,  an  old  locomotive  engineer,  was 
almost  totally  deaf.  While  walking  on  defend- 
ant's track  he  was  run  down  by  a  passenger 
train.  After  the  accident  the  engineer,  when 
he  had  reached  deceased,  stated  that  had  he 
known  it  was  him  he  would  have  stopped  the 
train.  Held  that,  while  the  testimony  was  not 
admissible  aa  a  part  of  the  res  gestae,  it  was 
harmless,  being  no  more  than  a  declaration  that 
had  he  known  that  a  totally  deaf  person  was  on 
the  track  he  would  have  stopped. 

[Ed.  Note.— For  other  cases,  see  Appeal  arid 
Error,  Cent  Dig.  f§  1068,  1069,  4163-4157, 
4106;   Dec.  Dig.  «=»1050.] 

4.  Death  «=s»99— Excessive  Dauages. 

Deceased  was  47  years  of  age,  in  robust 
health,  and,  while  incapacitated  by  deafness  to 
continue  as  a  locomotive  engineer,  was  a  com- 
petent stationary  engineer,  as  well  as  a  book- 
keeper. At  his  death  he  was  meditating  seeking 
such  employment  which  paid  up  to  |l25  per 
month.^  Ileld  that,  as  he  was  a  frugal  man,  and 
gave  his  wife  all  his  wages,  except  such  as  was 
necessary  for  his  own  clothing  an  award  of  $7,- 
000  in  favor  of  the  wife  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  (Dent. 
Dig.  {{  125^-130;    Dec.  Dig.  «=>99.] 

Appeal  from  Circuit  Court,  Olhoun  Coun- 
ty ;   Chas.  W,  Smith,  Judge. 

Action  by  Mrs.  Lillian  Wilson  against  the 
St.  Louis  Southwestern  Railway  Company. 
From  a  Judgment  for  the  plaintiff,  defendant 
appeals.     Affirmed. 

S.  H.  West,  of  St  Looia,  Mo.,  and  Gaughan 
&  Stfford,  of  Camden,  for  appellant  Man- 
ning, Emerson  &  Morris,  of  Little  Rock,  for 
appellee. 

HART,  J.  Appellant  prosecutes  this  a];>- 
peal  to  reverse  a  Judgment  against  it  In  fa- 
vor of  appellee  for  damage-s  for  the  alleged 
negligent  killing  of  her  husband  by  one  of 
its  passenger  trains.  The  facts  proved  by  ap- 
pellee are  substantially  as  follows: 

Appellee,  Mrs.  Lillian  Wilson,  Is  the  widow 
of  W,  S.  Wilson,  who  was  killed  near  Tex- 
arkana,  in  Miller  county.  Ark.,  on  February 
28,  1014,  by  one  of  apt>ellant's  passenger 
trains.  Wilson  was  an  old  locomotive  en- 
gineer, and  bad  been  in  tbe  employ  of  appel- 
lant as  such  until  about  two  years  before  he 
was  killed.  His  sense  of  hearing  was  al- 
most entirely  gone,  and  for  two  years  be  had 
been  engaged  in  trying  to  restore  it  At  the 
time  he  was  killed  he  was  in  the  hospital  of 
appellant  at  Texarlutna,  Ark.,  for  the  pur- 
pose of  treatment,  and  had  walked  out  on 
the  raUroad  some  distance  from  Ktrby's 
Crossing,  which  was  about  2  miles  from  Tex- 
arkana.  On  his  return  to  the  city  he  was 
struck  and  almost  Instantly  killed  by  one  of 
defendant's  passenger  trains  near  Klrby's 
Crossing.  There  was  a  curve  about  a  half 
mile  north  of  Eirby's  Crossing,  and  the  train 
which  struck  deceased  whistled  as'  It  came 
around  the  curve.  The  track  was  straight, 
from  the  curve  to  the  crossing.  The  train 
consisted  of  an  engine  and  eight  passenger 
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coaches.  When  It  reached  the  whistling  post, 
about  a  third  of  a  mile  from  the  crossing,  the 
engineer  again  blew  the  whistle,  and  some 
of  the  witnesses  to  the  accident  say  that  the 
engineer  blew  three  sharp  blasts  when  he  was 
In  about  20  feet  of  'WSlson;  that  the  train 
which  struck  Wilson  projected  him  forward  60 
or  75  feet ;  that  they  could  not  see  that  the 
.train  had  checloed  Its  speed  any  at  the  time 
it  struck  Wilson;  and  that  WUlson  seemed 
to  be'  entirely  oblivious  of  the  approach  of 
the  train,  dnd  was  walking  along  the  middle 
of  the  track  with  his  head  bent  down. 

There  were  six  or  seven  little  negro  boys  and 
girls  between  Wilson  and  the  approaching 
train,  traveling  in  the  same  direction.  When 
the  engineer  blew  the  whistle  at  the  whistling 
post,  these  little  negro  children,  who  were 
about  100  yards  ahead  of  the  engine,  immedi- 
ately got  off  the  track.  The  witnesses  state 
that  Wilson  proceeded  leisurely  along,  and  did 
not  appear  to  notice  the  approach  of  the  train 
until  Just  Immediately  before  it  struck  him ; 
that  he  then  attempted  to  Jump  off  the  trade, 
but  the  pilot  beam  of  the  engine  struck  him 
and  knocked  him  60  or  75  feet  ahead  of  the 
train;  and  that  the  train  stopped  in  a  dis- 
tance of  a  little  more  than  600  feet  from  the 
point  where  it  struck  Wilson. 

One  of  the  witnesses  for  appellee  states 
that  a  short  time  before  the  trial  he  saw  a 
train  consisting  of  an  engine  and  9  pas- 
senger coaches  stop  at  about  the  place  where 
Wilson  was  killed  in  order  to  avoid  striking 
some  cattle;  that  the  train  was  going  at  a 
speed  of  about  35  to  40  miles  an  hour ;  and 
that  when  the  emergency  break  was  applied 
the  train  stopped  within  a  distance  of  its  own 
length.  The  train  which  struck  Wilson  was 
likewise  running  at  a  speed  of  35  to  40  miles 
an  hour. 

The  engineer  of  the  train  which  struck  Wil- 
son testified  that  the  accident  happened  at 
a  little  past  10  o'clock  In  the  morning,  and 
that  as  the  train  came  around  the  curve  he 
was  running  at  a  rate  of  40  miles  an  hour ; 
that  he  blew  the  whistle  as  the  train  came 
around  the  curve,  and  again  blew  It  at  the 
whistling  post,  which  was,  as  he  stated,  about 
a  quarter  of  a  mUe  from  the  crossing ;  that 
he  saw  the  little  negro  children  and  Wilson 
walking  along  the  track  ahead  of  the  train; 
that  the  little  negro  children  were  between 
Wilson  and  the  train,  and  that  they  got  off 
the  track  when  he  blew  the  whistle  at  the 
whistling  post ;  that  he  did  not  see  anything 
In  the  appearance  of  WJlson  to  Indicate  that 
he  was  oblivious  of  the  approaching  train, 
and  that  he  supposed  he  would  get  off  the 
track  before  the  train  reached  him ;  that  he 
had  been  an  engineer  on  the  road  for  a  great 
many  years,  and  that  his  experience  before 
this  time  led  him  to  believe  that  Wilson 
would  get  off  the  track ;  that  when  the  train 
approached  in  400  or  500  feet  of  Wilson  he 
blew  three  or  four  short  blasts  to  warn  Wil- 
son of  the  approach  of  the  train;  that  WU- 
eon  failed  to  get  off  the  track,  and  he  then 


applied  tbe  emergency  brake ;  that  the  train 
then  ran  about  1,000  feet  before  it  stopped ; 
that  it  struck  Wilson  and  carried  him  for- 
ward about  75  feet;  that  the  condition  of 
the  engine  was  first  class,  tbe  emergency 
brake  worldng  well,  and  that  he  did  all  he 
could  to  stop  the  train;  that  he  expected 
the  man  to  get  off  the  track  when  he  sounded 
the  alarm  whistle,  and  when  he  failed  to  do 
so  he  applied  the  emergency  brake ;  and  that 
the  last  he  saw  of  Wilson  he  was  about  70 
feet  ahead  of  tbe  engine. 

The  fireman  and  the  roadmaster,  who  was 
also  on  the  engine,  corroborated  the  state- 
ments of  the  engineer,  and,  in  addition,  the 
fireman  testified  that  the  whistle  was  kept 
blowing  almost  all  of  the  time  after  they 
passed  the  whistling  poet,  and  that  the  bell 
was  kept  ringing  after  that  time.  He  aaid 
that  the  blasts  were  short  and  quick. 

[1]  It  is  Insisted  by  cpunsel  for  appellaut 
that  the  above  state  of  facts  does  not  sup- 
port the  verdict  of  the  Jury,  but  we  are  of 
the  opinion  that  the  testimony  made  It  a 
question  for  the  Jury  as  to  whether  or  noj 
appellant's  servants  engaged  In  the  operation 
of  Its  tralil  exercised  ordinary  care,  after 
discovering  the  perilous  situation  of  the  de- 
ceased, to  avoid  injuring  him.  The  evidence 
shows  that  Wilson  was  walking  along  In 
front  of  the  approaching  train,  with  his  head 
hanging  down,  and  that  he  appeared  •to  be 
whoUy  oblivious  of  the  approach  of  the  train. 
He  had  almost  wholly  lost  his  sense  of  hear- 
ing, and,  of  course,  the  jury  were  warranted 
in  finding  that  he  did  not  know  that  the 
train  was  approachng  him  until  Just  before 
he  was  struck,  when  he  attempted  to  Jump 
off  of  the  track.  The  engineer  and  fireman 
admitted  that  they  saw  the  deceased  walking 
along  the  tradi  in  front  of  the  engine,  bat 
said  that  this  was  a  common  occurrence,  and 
that  they  thought  he  would  get  off  the  track 
before  the  train  reached  him.  They  testi- 
fied that  when  they  were  in  about  400  or 
500  feet  of  him  they  blew  three  short,  sharp 
blasts  of  the  whistle  to  warn  him  of  his  dan- 
ger, and  that  when  they  then  saw  that  be 
did  not  realize  bis  danger  the  engineer  pat 
on  the  brake  In  emergency  and  stopped  the 
train  as  soon  as  he  could.  He  said  that  tbe 
train  stopped  1,000  feet  from  the  point  where 
the  brake  was  applied,  and  that  he  stopped 
as  quickly  as  he  could. 

It  cannot  be  said  that  tbe  testimony  of  tbe 
engineer  and  fireman  was  uncontradicted. 
One  of  the  witnesses  for  appellee  testified 
that  he  saw,  about  a  week  before  the  trial,  a 
train  consisting  of  an  engine  and  nine  coadi- 
es  stop  within  its  own  l^igtb  at  the  very 
place  where  the  Injury  under  consideration 
occurred.  The  train  which  struck  Wilson 
was  about  600  feet  long.  Therefore  this  tes- 
timony tended  to  ccmtradlct  tbe  engineer  In 
his  statement  that  the  train  could  not  be 
stopped  In  a  distance  short  of  1,000  feet. 

Another  of  the  witnesses  for  appellee  tea-  ■ 
tlfled  that  tbe  engine  did  not  appear  to  bave 
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been  checked  at  all  at  the  time  it  struck  Wfl- 
Bon,  and  that  the  alarm  whistle  was  not 
blown  until  the  engine  was  in  about  20  feet 
of  Wilson.  This  tended  to  contradict  the 
testimony  of  the  engineer  to  the  effect  that 
he  blew  the  alarm  whistle  when  the  train 
was  400  or  500  feet  away  from  Wilson,  and 
then  immediately  applied  the  brake  in  emer- 
gency. 

It  will  be  remembered  that  the  fireman 
testified  that  the  engineer  blew  the  whistle 
for  the  crossing  at  the  whistling  post,  which 
was  at  least  a  quarter  of  a  mile  from  the 
crossing ;  that  the  bell  was  ringing  from  that 
time;  and  that  the  whistle  was  blown  al- 
most continuously  until  Wilson  was  struck. 
This  tends  strongly  to  Indicate  that  the  en- 
gineer was  apprised  of  the  fact  that  Wilson 
was  unconscious  of  the  approaching  train. 
If  he  saw  the  little  negroes  run  off  the  track 
as  soon  as  he  Mew  the  whistle  at  the  whistling 
post,  and  if,  as  stated  by  the  fireman,  he  al- 
most contlnuonsly  blew  the  whistle  from  that 
time  on,  the  Jnry  might  have  found  that  he 
necessarily  saw  that  Wilson  was  not  con- 
sdons  of  the  approa,chlng  train,  and  should 
bave  applied  the  brakes  sooner  than  he  did. 
We  think  there  was  testimony  of  a  sub- 
stantial character  tx)  snpport  the  verdict 
See  St  L.,  I.  M.  &  8.  R.  Co.  v.  Scott,  102 
Ark.  417,  144  S.  W.  »17 ;  Memphis,  D.  &  O. 
Ry.  Co.  V.  Buckley,  99  Ark.  422,  138  S.  W. 
965;   Railway  v.  WUkerson,  46  Ark.  513. 

[2, 3]  One  of  the  witnesses  for  appellee 
stated  that  when  the  train  was  stopped  he 
went  to  the  place  where  Wilson  was  lying, 
and  heard  the  engineer  say  that  if  he  had 
"known  It  was  Scotty  Wilson"  he  could  or 
would  have  stnpped  the  train.  Counsel  for 
appellant  insist  that  this  testimony  was  not 
part  of  the  res  gestae,  but  was  a  narrative  of 
a  i>ast  occurrence,  and  was  therefore  improp- 
erSy  admitted  in  evidence.  We  agree  with 
counsel  that  it  was  not  part  of  the  res  ges- 
tae, but  it  is  perfectly  evident  that  no  preju- 
dice resulted  to  appellant  from  Its  admission. 
The  engineer  admitted  that  be  saw  a  man 
walking  on  the  track  when  the  train  came 
aronnd  the  curve.  This  was  a  half  mile  from 
the  crossing,  and  from  that  time  on  the  en- 
gineer saw  the  man  walking  along  the  middle 
of  the  track. 

The  deceased  was  an  old  engineer,  and  had 
worked  on  apprilant's  road  for  many  years. 
The  engineer  and  other  members  of  the  crew 
of  the  train  which  struck  him  knew  that  he 
was  almost  wholly  deaf,  and  the  remark  of 
the  engineer  meant  no  more  than  to  say  that, 
if  be  had  known  the  man  walking  on  the 
track  was  Scotty  Wilson,  he  would  have 
stopped  the  train,  because  he  knew  that  Scot- 
ty Wilson  was  so  deaf  that  he  could  not  hear 
its  approach.  It  simply  meant  that,  if  he 
had  known  that  a  deaf  man  or  a  man  oblivi- 
ous of  the  approach  of  the  train  was  walking 
on  tbe  track  in  front  of  it,  he  would  have 
stopped  the  train.    The  remark  worked  no 


prejudice  whatever  to  tbe  rights  of  appel- 
lant 

[4]  Again,  it  is  Insisted  by  counsel  for  ap- 
pellant that  the  verdict  Is  excessive.  The 
Jury  returned  a  verdict  for  17,000,  but  we  do 
not  think  it  can  be  said  to  be  excessive.  At 
the  time  he  was  killed  Scotty  Wilson,  except 
for  his  aflliction  of  deafness,  was  a  stout, 
able-bodied  man,  47  years  of  age.  His  life 
expectancy  was  23.8  years.  In  his  youth  he 
had  been  apprenticed  as  a  machinist,  and 
was  also  capable  of  being  a  bookkeeper. 
Though  his  affliction  prevented  his  continu- 
ing at  work  as  a  locomotive  engineer,  it  did 
not  prevent  his  being  a  stationary  engineer 
or  working  as  a  machinist  The  proof  shows 
that  the  wages  of  a  stationary  engineer  vary 
from  $2  a  day  to  ?125  a  month.  Wilson  was 
well  qualified  to  fill  a  position  of  that  kind. 
His  wife  testified  that  he  was 'sober  and  in- 
dustrious ;  that  he  was  a  man  of  frugal  hab- 
its; and  that  he  gave  her  all  of  his  wages, 
except  what  was  actually  necessary  to  buy 
his  own  clothes.  She  also  testified  that  he 
nearly  abandoned  hope  of  regaining  his  hear- 
ing, and  that  he  contemplated  engaging  in 
work  in  a  short  time.  Under  these  circum- 
stances, we  do  not  think  a  verdict  of  $7,- 
000  is  excessive. 

It  follows  that  the  Judgment  will  be  af- 
firmed. 


STEPTOE  V.  ST.  LOUIS.  I.  M.  &  8.  RX.  CO 

.      (No.   1&) 

(Supreme  Court  of  Arkansas.     May  31,  1915.) 

1.  Cabbikbs  <g=»818— Injuries  to  Passengeb 
— fcsufficikncy  of  evidence}— invitation  to 
Alight. 

In  an  action  for  injuries  received  by  a  pas- 
Ben^er  while  alighting  from  a  freight  train,  ev- 
idence held  BDfflclent  to  warrant  tbe  jury  in 
finding  that  tbe  conductor  invited  him  to  alight 
at  that  place. 

„  Kd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  it  1270,  1307-1314;  Dec,  Dig.  <8=J 
318.] 

2.  Cabbiebs  <S=s>303— Injubieb  to  Passenoeb 
—  Setting  Down  Passengeb  —  Freight 
Tbain. 

The  role  that  a  carrier  of  passengers  is  lia- 
ble for  injuries  received  by  a  passenger  when 
alighting,  in  the  exercise  of  due  care,  at  a  place 
where  the  train  had  stopped  and  which  he  was 
told  by  the  conductor  was  a  proper  place  to 
alighC  applies  to  a  passenger  on  a  freight  train, 
as  M-ell  as  one  on  a  regular  passenger  train. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1216,  1218.  1224,  1226-1232 
1234-1240,  1243;    Dec.  Dig.  <S=>303.1 

3.  Carbiers  iS=321— Injuries  to  Passengeb 
-Instruction— Safe  Place  to  Alight. 

In  an  action  for  injuries  to  a  passenger  on 
alighting  from  a  freight  train  at  an  unsafe  place 
where  there  was  evidence  that  the  conductor 
had  told  him  it  was  a  proper  ^lace  to  alipiht,  it 
was  error  to  give  an  instruction,  requested  by 
defendant,  that  it  the  passenger  in  the  exercise 
of  ordinary  care  should  have  known  that  he 
was  not  yet  at  the  station,  and  undertook  to 
alight  from  the  train  at  a  dangerous  place  he 
could  not  recover,  without  the  modification,  re- 
quested by  plaintiff,  allowing  recovery,  if  tbe 
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condnctor's  acts  reasonably  led  the  passenger  to 
believe  he  had  reached  a  safe  place  to  alight, 
though  the  law  of  modification  had  already  been 
given  in  an  instruction  requested  by  the  plain- 
tiff, since  the  two  instructions  were  conflicting 
and  may  have  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carrierg, 
Cent  Dig.  §{  1247,  1326-1336,  1343;  Dec.  Dig. 
«=»321.] 

4.  Tbial  ®=3B44-Instbuotion8— Cbedibiutt 
OF   WiTNESBES— Singling  Out  Class. 

An  instruction  that  the  jury  must  not  dis- 
card or  depreciate  the  testimony  of  a  witness 
merely  because  he  is  in  the  employ  of  the  de- 
fendant railroad  company  is  bad,  as  singling  out 
a  class  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  a  577-581:  Dec  Dig.  <e=9244.] 

5.  Appeal  and  Ebbob  <s=>1004  —  Habuless 

EbBOB— lN8TBtrCTIONS--SrNOLlNO  OUT  WIT- 
NESSES. 

Error  in  giving  such  instructions  does  not 
require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221-4224;  Dec  Dig. 
€=>1064.] 

6.  Appeal  and  Ebbob  <@=3l064  —  Harmless 
Ebbob— Imstbuctions— Singling  Out  Wit- 
nesses. 

The  fact  that  one  of  the  several  employes 
who  testified  was  one  whose  conduct  was  under 
investigation  in  the  trial,  so  that  he  might,  for 
that  reason,  have  been  disbelieved,  does  not 
malce  the  giving  of  such  instruction  prejudicial, 
since  it  will  not  be  presumed  to  relate  to  his 
testimony;  and,  if  plaintiff  feared  that  it  should 
be  so  construed  by  the  jury,  he  should  have  ask- 
ed a  modification  or  another  instruction,  relat- 
ing to  that  em  ploy  & 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  4219,  4221-4224;  Dec  Dig. 
®=»1064.] 

Hart,  J.,'  dissenting  in  part 

Appeal  from  Circuit  Court,  White  County ; 
J.  M.  Jackson,  Judge. 

Action  by  C.  H.  Steptoe  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  the  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

J.  W.  &  J.  W.  House,  Jr.,  of  Little  Rock, 
for  appellant  Troy  Pace  and  W.  G.  Rid'dick, 
both  of  Little  Rock,  and  P.  R.  Andrews,  of 
Helena,  for  appeUee. 

Mcculloch,  C.  J.  This  is  an  action  in- 
stituted by  the  plaintiff,  a  H.  Steptoe, 
against  the  defendant  railway  company,  to 
recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  while  alighting 
from  the  caboose  of  a  freight  train  on  which 
he  was  a  passenger.  The  Jury  returned  a 
.  verdict  in  favor  of  the  defendant,  and  the 
plaintiff  has  appealed. 

[1]  Plaintiff  was  a  traveling  salesman  and 
took  passage  on  defendant's  local  freight 
train  at  Calico  Rock,  a  station  on  the  Wliite 
River  Branch,  and  paid  his  fare  to  Ouion, 
another  station  20  or  30  miles  distant.  The 
train  contained  21  cars  besides  the  caboose, 
and  arrived  at  Guion  about  8  o'clock  in  the 
evening.  It  was  on  January  28,  1914,  and 
was  therefore  after  dark  when  the  train 
reached  Gulon,  the  night  being  a  dark  one. 


The  train  came  to  a  stop  with  the  caboose 
668  feet  distant  from  the  station,  and  tbe 
caboose,  when  it  came  to  a  stop,  was  stand- 
ing on  a  trestle  22  feet  high.  Plaintiff  and 
another  traveling  man  were  the  only  pas- 
sengers, and  they  attempted  to  alight  from 
the  caboose  at  that  place,  and  they  contend 
that  they  did  so  upon  the  invitation  of  the 
conductor  and  his  assurance  that  it  was  a 
proper  place  for  them  to  debarlc  Wlien 
plaintiff  attempted  to  alight  from  the  steps 
of  the  caboose,  he  fell  to  the  ground  below, 
and  received  very  severe  injuries.  Plaintiff 
testified  that  when  the  train  whistled  he  ask- 
ed the  conductor,  "Are  you  going  Into 
Gulon?"  and  that  the  conductor  r^Ued, 
"Yes";  that  after  the  train  came  to  a  stop 
he  and  his  companion  picked  up  their  suit 
cases  and  passed  the  conductor,  who  was 
sitting  at  his  desk  in  the  caboose  writing, 
and  that  they  asked  the  conductor,  "Is  this 
Guion?"  and  that  the  conductor  replied, 
"Xes,  this  is  the  place."  He  testified  that 
the  conductor  was  sitting  there,  and  saw  him 
and  his  companion  pass  out  on  the  platform 
for  the  purpose  of  getting  off  the  train. 
Plaintiff's  companion  testified  concerning  the 
incident  and  narrated  the  same  facts  upon 
the  witness  stand  that  plaintiff  did.  There 
is  a  sharp  conflict  in  the  testimony,  and  the 
Jury  might  have  found  either  way  upon  the 
testimony.  The  conductor  testified  that  the 
only  conversation  he  had  with  plaintiff  or 
his  comjtanion  was  that  when  the  train  whis- 
tled for  Gulon,  the  caboose  then  -being  as 
much  as  a  mile  distant  from  the  station,  one 
of  the  passengers,  either  plaintiff  or  bis  com- 
panion, asked,  "What  is  this?"  and  that  he 
(conductor)  replied,  "It  will  be  Guion  when 
we  get  there."  The  conductor  testified  that 
he  Immediately  went  up  in  the  cupola  of  the 
caboose  and  out  on  the  roof  and  proceeded 
along  the  top  of  the  cars  for  the  purpose  of 
reaching  the  front  end  so  as  to  be  there 
when  the  train  stopped,  and  that  he  was  on 
top  of  one  of  the  cars,  within  three  or  four 
cars  of  the  engine  when  the  train  came  to  a 
stop.  He  denied  positively  that  he  was  in 
the  caboose  at  the  time  the  train  stopped,  or 
had  any  conversation  with  plaintiff  or  his 
companion  except  ttiat  Just  related.  He  is 
corroborated  by  several  of  the  trainmen,  who 
testified  that  they  saw  the  conductor  on  top 
of  the  box  cars  going  towards  the  engine  be- 
fore the  train  stopped.  The  defendant  also 
Introduced  a  written  statement  purporting  to 
have  been  made  by  the  plaintiff  at  his  home 
a  few  days  after  the  injury  occurred,  and 
the  narrative  of  facts  in  that  written  state- 
ment is  in  direct  conflict  with  what  the 
plaintiff  testified  on  the  witness  stand.  How- 
ever, the  plaintiff  denied  that  he  made  that 
statement,  or  rather  he  stated  that  he  had 
no  recollection  of  signing  it,  and  that  if  he 
did  so,  he  was  not  conscious  of  it  He  said 
that  he  was  sick  at  home  and  suffering  from 
his  injuries,  and  was  not  in  a  condition  men- 
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tally  to  give  any  statement  or  to  recollect 
the  details  of  the  one  that  web  given. 

[I]  Now,  it  is  clear  from  the  above  state- 
ment of  the  testimony  in  the  case  that  the 
jury  would  have  been  warranted  In  return- 
ing a  verdict  either  for  the  plaintiff  or  for 
tlie  defendant,  and  a  verdict  in  favor  of  ei- 
ther would  not  be  set  aside  as  being  without 
support  from  the  testimony.  The  testimony, 
In  other  words,  brought  the  plaintiff  within 
tbe  following  statement  of  the  law  made  by 
this  court,  which  would  have  entitled  him  to 
recover: 

"A  carrier  of  passengers  must  be  careful  not 
to  invite  or  to  mislead  its  passengers  into  alight- 
in;  at  an  improjier  place.  If  its  servants  in 
chaise  or  management  of  a  train  induce  its  pas- 
sengers to  reasonably  believe  that  the  train  has 
stopped,  and  that  they  are  invited  to  alight,  and 
if  tiie  passenger  in  so  doing  in  injured  while  be 
is  in  the  exercise  of  due  care  and  diligence, 
tbe  company  will  be  liable."  O.,  R.  I.  &  P.  Ry. 
Co.  V.  Clannts.  99  Ark.  248,  1S8  S.  W.  332. 

Tbe    evidence    adduced    by    the    plaintiff 
tends  to  show  a  statement  and  conduct  on 
the  part  of  the  conductor  which  amounted 
to  an  invitation  to  him  and  tbe  other  pas- 
sengers to  alight  at  that  time,  and  an  as- 
snrance  tliat  it  was  a  safe  place  for  them  to 
alight  from  the  train.    If  the  testimony  of 
tbe  conductor    was   true,    his    conversation 
with  tbe  plaintiff  and  statement  to  the  plain- 
tiff did  not  amount  to  an  invitation  to  alight, 
or  an  assurance  that  it  was  a  safe  place  at 
which  to  do  so.     Even  the  plaintiff's  own 
narrative  of  the  facts  does  not  make  it  con- 
clusive as  a  matter  of  law  that  there  was 
an  invitation  to  him   to  alight,  but  it  cer- 
tainly was  a  question  for  the  Jury  to  deter- 
mine whether  the  statement  made  to  him 
by  the  conductor  amounted  to  ^uch  an  as- 
surance.   According  to  his  testimony,  he  ask- 
ed the  conductor,  after  the  train  had  come  to 
a  stop,  whether  or  not  that  was  Guion,  and 
that  the  conductor  replied,  "Yes ;  this  Is  the 
place"    And  he  said  that  the  conductor  was 
sitting  there  and  saw  him  and  his  comi>an- 
ion  start  to  leave  the  caboose.     The  above 
quotation  from  the  Claunts  Case  is  a  mere 
reiteration  in  substance  of  the  doctrine  an- 
nounced by  this  court  in  many  other  cases. 
Memphis  &  L.  R.  Ry.  Co.  v.  Stringfellow,  44 
Ark.  322,  51  Am.  Rep.  598;    Railway  Co.  v. 
Johnson,  59  Ark.  122,  26  S.  W.  693 ;    Davis 
V.  K.  a  So.  Ry.  Co.,  75  Ark.  165,  86  S.  W. 
995 ;    K.  0.  S.  Ry.  Co.  v.  Davis,  83  Ark.  217, 
103  S.  W.  603;   St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Glossup,  88  Ark.  225,  114  S.  W.  247.    It  was 
held  in  those  cases  that  the  announcement 
of  the  station  and  the  stopping  of  the  train 
constituted  an  implied  assurance  to  the  pas- 
sengers that  the  train  had  stopped  to  enable 
them   to  debark,  "unless  the  circumstances 
and  Indications  make  it  manifest  that  the 
proi>er  and  usual   stopping  place   has  not 
been  reached."    Davis  v.  K.  C.  So.  Ry.  Co., 
supra.     Those  were  all  cases  in  which  the 
plaintiff  had  been  a  passenger  on  a  regular 
passenger  train,  and  not  a  freight  train  car- 
rying passengers,  but  the  principles  of  law 


are  the  same,  except  that  there  are  certain 
extra  hazards  of  traveling  on  a  freight  train 
wlilch  the  passenger  assumes,  and  the  cir- 
cumstances may  not  always  warrant  tbe 
same  inference.  It  is  undoubtedly  correct, 
as  a  matter  of  law,  however,  to  say  that 
whenever  the  train  comes  to  a  stop,  and 
there  is  any  statement  made  to  the  passen- 
gers on  a  freight  caboose  which  amounts  to 
an  assurance  that  that  is  the  place  that  they 
are  expected  to  alight,  and  that  the  train 
has  stopped  for  that  purpose,  then  tbe  pas- 
sengers have  a  right  to  assume  that  the  op- 
portunity to  debark  has  been  made  safe,  and 
a  passenger  injured  under  those  circumstanc- 
es is  entitled  to  recover,  unless  bis  injuries 
are  attributable  to  his  own  negligence. 

[3]  The  court  gave  correct  instructions  at 
the  plaintiff's  request,  submitting  the  issues 
to  the  Jury.  All  of  the  instructions  request- 
ed by  plaintiff,  save  one,  were  given.  The 
court  also  gave  nearly  all  of  the  instructions 
requested  by  the  defendant,  and  the  assign- 
ments of  error  relate  mainly  to  those  instruc- 
tions. The  plaintiff  objected  to  the  instruc- 
tions, and  also  asked  the  court  to  modify  the 
same  by  adding  words  which  qualifled  them 
so  as  to  make  them  conform  to  the  instruc- 
tions requested  by  plaintiff,  but  the  court  re- 
fused the  modification  in  each  instance.  We 
deem  it  necessary  only  to  set  out  one  of  those 
instructions  and  tbe  requested  modification, 
as  we  have  reached  the  conclusion  that  that 
is  the  only  instruction  which  is  in  conflict 
with  those  given  at  the  instance  of  the  plain- 
tiff. It  is  instruction  No.  6  and  reads  as  fol- 
lows: 

"If  you  find  from  the  evidence  in  this  case 
that  tbe  plaintiff  had  had  occasion  to  travel  over 
the  defendant's  line  of  railroad  upon  which 
be  was  injured  for  a  number  of  years  prior  to 
date  of  his  injury,  and  was  familiar  with  the 
stations  along  said  line,  including  the  station  of 
Guion,  where  he  alleges  he  was  injured,  and 
that  he  knew,  or  by  the  use  of  ordinary  care 
could  have  known,  that  be  was  not  at  the  sta- 
tion of  defendant  at  Guion,  or  the  place  pro- 
vided by  defendant  at  such  station  for  discharg- 
ing passengers,  and  that  he  undertook  to  alight 
from  said  train  before  be  reached  said  station^ 
and  in  a  dangerous  place,  and  at  a  place  not  in- 
tended by  defendant  for  discharging  passengers, 
then  he  would  not  be  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant." 

Tbe  plaintiff,  in  addition  to  its  exceptions 
to  that  instruction,  asked  the  following  mod- 
ification: 

"Unless  you  further  find  from  the  testimony 
that  the  acts,  words,  and  conduct  of  conductor 
W.  H.  Case  were  such  as  would  reasonably 
cause  the  plaintiff  to  believe  they  had  reached 
a  reasonably  safe  place  to  alight,  and  plaintiff 
did  so  believe,  and  undertook  to  alight,  and  in 
doing  80,  while  in  the  exercise  of  ordinary  care, 
was  injured." 

We  think  this  instruction  was,  as  before 
stated,  in  direct  conflict  with  the  correct  in- 
structions given  at  the  instance  of  plaintiff, 
and  it  was  error  to  give  the  instruction  with- 
out the  modification  requested  by  plaintiff  or 
a  similar  one.  The  court  had  already  given 
appropriate  Instructions  embodying  the  state- 
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ments  contained  In  the  modification  asked  by 
tbe  plaintiff,  but  the  omission  of  this  mod- 
ification left  the  instruction  in  conflict  with 
others,  and  might  have  misled  the  Jury. 
There  is  no  testimony  which  would  Justify  a 
finding  that  the  plaintlffi  was  entirely  famil- 
iar with  the  surroundings  at  Guion.  There  is 
some  testimony  that  he  traveled  regularly 
along  that  route,  and  that  he  bad  stopped  at 
Gulon  six  or  seven  times  during  the  time  he 
was  traveling  In  that  territory.  It  was  in- 
correct to  state  the  law  to  the  Jury  to  be  that 
the  plalntlft  could  not  recover  If,  by  the  use 
of  ordinary  care,  he  could  have  known  that 
he  was  not  at  tbe  station,  or  that  the  place 
where  the  caboose  was  standing  was  not  a 
suitable  place  to  debark  and  not  the  place  in- 
tended by  the  defendant  for  discharging  pas- 
sengers. This  entirely  ignored  the  plaintiff's 
theory  of  the  case  that  he  was  induced  by  the 
misleading  statement  and  conduct  of  the  con- 
ductor to  believe  that  It  was  the  proper  and 
safe  place  to  debark.  If,  as  plaintiff  con- 
tended, he  was  induced  by  the  conductor  to 
believe  that  the  caboose  had  stopped  at  the 
proper  place  for  him  and  his  companion  to 
debark,  then  be  Is  not  precluded  from  recov- 
ery merely  because  he  could,  by  the  exercise 
of  ordinary  care,  have  known  that  he  was 
not  at  the  station,  or  not  at  the  place  where 
it  was  intended  for  him  to  debark.  The  lan- 
guage of  the  instruction  contradicts  the  whole 
theory  upon  which  the  case  should  have 
been  tried,  and  it  was  clearly  erroneous. 
There  was  a  sharp  conflict  in  the  testimony, 
and  therefore  we  cannot  say  that  the  Jury 
were  not  misled  by  this  instruction. 

[4,  S]  The  giving  of  the  following  instruc- 
tion, at  the  defendant's  request,  is  also  as- 
signed as  error: 

"13.  The  jury  are  instrncted  that,  while  they 
are  the  judges  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses,  yet  they 
must  not  disregard  the  testimony  of  any  wit- 
ness arbitrarily,  nor  are  they  to  discard  or  de- 
preciate the  testimony  of  a  witness  merely  be- 
cause he  is  in  the  employ  of  the  railway  com- 
pany." 

The  instruction,  as  will  be  seen,  singles  out 
a  certain  class  of  witnesses,  and  it  was  im- 
proper to  do  that  in  an  instruction.  We  have 
often  held  that  it  was  not  good  practice  to 
single  out  facts  or  witnesses,  individually  or 
in  classes,  and  to  refer  to  them  in  instruc- 
tions ;  that  this  court  will  not  reverse  a  case 
for  refusal  to  give  such  an  instruction;  but, 
on  the  other  hand,  we  have  held  that  the 
giving  of  such  an  instruction,  though  bad 
practice,  does  not  constitute  reversible  er- 
ror. Hogue  V.  State,  93  Ark.  316,  124  S.  W. 
783,  130  S.  W.  167.  Now,  this  instruction 
states  that  the  Jury  should  not — 
"discard  or  depreciate  the  testimony  of  a  wit- 
ness merely  because  he  is  in  the  employ  of  the 
railway  company." 


It  tells  the  Jury,  In  other  words,  that  tbe 
mere  fact  that  a  witness  is  employed  by  the 
defendant  does  not  Justify  the  jury  in  dis- 
carding the  testimony  of  such  witness  or 
lessening  its  weight  Now  we  think  that  is 
a  correct  statement  of  the  law,  for  the  mere 
fact  that  the  witness  is  in  the  employ  of  the 
defendant,  there  being  no  other  circumstanc- 
es establishing  an  interest,  then  it  would  be 
entirely  arbitrary  to  disregard  his  testimony. 
We  have  said  in  cases  that,  where  employ^ 
of  a  railway  company  give  a  satisfactory  ac- 
count of  a  transaction  under  investigation, 
their  testimony  cannot  be  disregarded  mere- 
ly because  they  are  employes  of  the  company. 
St  L.,  I.  M.  &  S.  By.  Co.  t.  Landers,  67  Ark. 
614,  55  S.  W.  940.  There  Is  no  prejudicial 
error,  therefore,  in  making  that  statement  of 
law  to  the  Jury. 

[6]  If,  however,  there  are  other  circum- 
stances, such  as  the  fact  that  tbe  conduct  of 
tbe  witnesses  themselves  is  under  investiga- 
tion and  they  are  themselves  to  that  extent 
interested,  the  Jury  would  have  the  light  to 
reject  their  testimony,  and  It  would  be  Im- 
proper to  tell  the  Jury  anything  to  the  con- 
trary. Or  to  give  an  instruction  which  might 
lead  a  Jury  to  believe  to  the  contrary.  In 
other  words,  if  this  instruction  had  related 
to  the  conductor,  who  was  subject  to  censure 
for  his  misconduct,  if  the  testimony  of  the 
plaintiff  be  true,  then  the  instruction  might 
have  had  prejudicial  effect  But  there  are 
several  other  witnesses  in  this  case  who  were 
employfis  of  the  railway  company,  and  doubt- 
less the  instruction  was  intended  to  cover 
their  testimony,  and  as  to  them  It  was  not  an 
incorrect  statement  of  the  law  concerning  the 
weight  to  be  given  the  testimony  of  wit- 
nesses. If  learned  counsel  for  plaintiff  fear- 
ed that  the  Jury  might  treat  the  instruction 
as  applicable  to  the  conductor,  they  should 
have  aslced  a  modification,  or  should  have 
asked  another  Instruction  telling  the  Jury 
that,  in  considering  the  weight  of  the  testi- 
mony of  such  a  witness,  they  should  take  Into 
consideration  his  relation  to  the  occurrence 
which  resulted  in  plaintifTs  Injury.  We  are 
therefore  of  the  opinion  that  Instruction  No. 
13,  though  one  which  should  not  have  been 
given  because  it  is  bad  practice  to  single  out 
a  class  of  witnesses,  was  not  prejudicial  and 
does  not  call  for  a  reversal  of  the  case. 

For  the  error,  however,  in  giving  Instruc- 
tion No.  6,  without  the  modification  request- 
ed by  plaintiff,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 

HART,  J.,  concurs  In  the  judgment  of  re- 
versal on  the  ground  that  Instruction  No.  13 
was  erroneous. 
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HARRIS    ▼.    STATE.      (No.    19.) 
(Snpreme  Coart  of  Arkansas.     Ma;  31,  191Q.) 

1.  Homicide  <8=5>22— "Mukdkb  in  the  First 
Dkob£e" — BSlements — Pbbmbditation — De- 
liberation. 

To  establish  murder  in  the  first  degree, 
imder  Kirbj's  Dig.  §  1766,  declaring  that  any 
kind  of  willful,  deliberate,  malicious,  and  pre- 
meditated killing  shall  be  "murder  in  the  hrst 
degree,"  the  state  must  show  that  a  killing  with 
malice  was  preceded  by  a  clearly  formed  design 
to  kill,  but  the  premeditated  design  need  not 
have  existed  for  any  particular  length  of  time 
before  the  killing;  and  where  a  design  to  kill 
was  the  conception  of  a  moment,  and  the  re- 
sult of  deliberation  and  premeditation,  and  was 
not  brought  about  by  provocation  received  at 
the  time  or  so  recently  before  as  not  to  afford 
time  for  reflection,  murder  in  the  first  degree  is 
shown. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  35-38;  Dec.  Dig.  <8=s22. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Murder  in  First  De- 
gree.] 

2.  Homicide  «=)254— Mubdeb  in  the  Fibst 

DEQBEB  —  £il.BliSNrS— PBEUEDITATION— Oe- 
UBEBATION. 

Accused  had  invited  friends  to  a  supper 
and  dance.  During  the  festivities,  accused  shot 
decedent  as  the  result  of  provocation  growing 
out  of  a  squabble  in  accused's  house,  and  in 
which  accused  thought  decedent  was  engaged. 
A<«ii8ed  approached  decedent  and  asked  him 
what  was  the  matter  or  what  was  the  trouble, 
and  asked  him  to  leave,  and  decedent  refused  to 
go.  and  used  braggadocio  in  bandying  words 
with  accused,  showing  that  he  did  not  intend 
to  leave.  There  was  no  evidence  of  any  bad 
blood  between  accused  and  decedent  before  the 
fatal  encounter  or  any  evidence  of  malice, 
thi-eats,  or  any  previously  formed  design  of  ac- 
cused to  kUl  decedent.  Held,  that  since  ac- 
cused was  required  to  preserve  order,  and  could 
request  those  engaged  in  a  disturbance  to  de- 
sist and  leave  his  house,  and,  on  their  refusal, 
nse  necessary  force,  accused  was  not  guilty  of 
murder  in  the  first  degree,  and,  though  the  prov- 
ooadon  did  not  reduce  the  killing  to  man- 
slaughter, he  was  guilty  of  murder  in  the  sec- 
ond degree,  because  acting  hastily  and  in  disra- 
gard  of  human  life. 

fKd.   Note. — For   other   cases,   see   Homicide, 
Cent.  Dig.  §g  633-538;    Dec.  Dig.  <3=>2o4.] 

3.  Homicide  «=s>252  —  Degkees— Reasonable 
Doubt. 

A  doubt  as  to  degree  of  murder  must  l>e 
resolved  in  favor  of  accused. 

[Kd.  Kote. — For  other  cases,  see  Homicide, 
Cent.   Dig.  {{  618-522;    Dec.  Dig.  <S=32o2.] 

4.  Cbiminai,  liAw  «=9ll8&— Appeal— Detee- 

Sf  IN  ATIOK— SeNTEN  OE. 

Where  the  evidence  does  not  sustain  a  ver- 
dict for  murder  in  the  first  degree,  but  sustains 
a  verdict  for  murder  in  the  second  degree,  and 
a  verdict  for  murder  in  the  first  degree  is  ren- 
dered, the  cause,  instead  of  being  reversed  on 
appeal  and  remanded  for  new  trial,  may,  with 
the  consent  of  the  Attorney  General,  be  remand- 
ed for  sentence  for  murder  in  the  second  de- 
gree. 

[Ed.  Note.— For  other  cases,  se«  Criminal 
Law,  Cent  Dig.  £§  3222-3224;  Dec.  Dig.  «=> 
1188.] 

Appeal    from    Circnlt    Court,    Lafayette 
Coanty;    Oeo.  R.  Hanie,  Judge. 
Jim  Harris  was  convicted  of  murder  in  tbe 


first  de^ee,  and  he  appeals.  Reversed,  and 
conditionally  remanded. 

Tbe  facts  are  substantially  as  follows: 

The  appellant  la  a  negro.  On  the  10th  of 
February,  1915,  there  was  at  his  house  what 
the  witnesses  designate  in  the  record  as  a 
festival,  to  which  the  negroes  in  the  neigh- 
borhood were  invited,  and  where  they  had  a 
supper  and  dance.  Along  about  2  or  3  o'clock 
in  the  morning,  as  the  witnesses  say,  there 
was  a  "considerable  fuss  in  the  house." 

One  of  the  witnesses  for  the  state,  describ- 
ing it  says: 

"Mr.  Johnnie  (referring  to  John  Daniels,  the 
deceased)  said :  'Tliis  is  Uncle  Johnnie  Daniels 
talking;  now  come  and  let's  dance.'  A  wo- 
man told  him  not  to  call  her  name.  He  replie<I 
he  was  not  scared  of  her.  Jim  Harris  (appel- 
lant) was  standing  in  the  middle  of  the  door 
and  met  the  woman.  He  had  his  pistol  in 
his  hand,  and  commenced  to  shoot,  and  shot  five 
times.  Daniels  fell  in  the  floor.  He  bad  noth- 
ing in  his  hand." 

Another  witness  stated  that  Daniels  cami; 
to  the  festival  late  In  the  night,  and  there 
was  a  big  crowd  in  the  house. 

Another  describes  the  fuss  as  follows: 
"There  was  a  squabble  among  some  girls. 
John  Daniels  (the  deceased)  stepped  on  a  girl's 
foot,  and  told  her  to  go  ahead.  She  started  to- 
wards Harris,  who  met  her  half  way.  Harris 
come  up  to  Daniels  and  commenced  to  talk. 
He  cussed  and  shoved  and  shot  him." 

Another  witness  stated: 

That  John  Daniels  "spoke  there  to  Mitchell 
Marlowe,  and  they  were  squabbling,  and  he  said 
there  wasn't  no  use  in  that  At  tibat  time  Jim- 
mie  (Harris)  walked  over  and  says,  'John, 
what's  the  matter?  and  Johnnie  says,  'Nothing, 
I  just  told  these  fellers  about  there  was  no 
nse  squabbling;'  and  be  (John  Daniels)  says, 
'Mr.  Daniels  is  around  here.'  Jim  Harris  says, 
'Yes,  and  Mr.  Jimmie  is  around  here ;'  and  that 
time  Jimmie  said,  'John,  you  get  out  of  here;' 
and  Johnnie  spoke  and  said,  'I'Ou  give  this  fes- 
tival and  opened  the  doors  for  everybody  to  have 
a  good  time;'  and  Jimmie  spoke  up  aud  says, 
'You  get  out  of  here ;  don't  there'll  be  hell  and 
a  whole  lot  of  it;'  and  John  spoke  and  said, 
'Let  it  be  hell  and  a  whole  lot  of  it ;'  aud  that 
time  Jimmie  commenced  shooting.  John  Dan- 
iels, at  the  time  of  the  shooting,  had  his  right 
hand  out  and  his  left  hand  in  his  pocket." 

Another  witness  details  the  occurrence  as 
follows: 

"Mr.  Mitchell  and  Sue  and  Dude  was  in  the 
corner.  Mitchell  and  Sue  was  fussing,  and  Mr. 
John  walked  up  and  spoke  to  Mitchell  about 
fussing  with  a  Uttle  girl,  and  told  him  he  ought 
to  be  ashamed  to  be  fussing  with  her;  and 
Mitchell  talked  about  knocking  her  head  off; 
and  Mr.  John  told  him  he  ought  to  be  ashamed 
to  be  talking  about  knocking  a  Uttle  gii'l's 
head  off,  and  that  time  Willie  Taylor  coma 
over  there  in  the  corner,  and  what  she  said  to 
Mr.  Johnnie  I  don't  know;  and  he  says,  '(lO 
on,  I  am  not  talking  to  you ;'  and  she  went  over 
to  Cousin  Jimmie  (Harris),  and  Cousin  Jimmie 
(Harris)  come  over  there  and  says,  'What  is 
the  trouble?'  and  Mr.  John  (Daniels)  says, 
'Nothing;'  and  Cousin  Jimmie  (Harris)  says, 
'Go  on  out;'  and  Mr.  John  (Daniels)  had  his 
side  to  him,  and  I_  just  put  my  hand  on  his 
shoulder  and  told  him  to  go  on  out ;  and  Cou- 
sin Jimmie  (Harris)  says,  'Go  on  out,  hurry, 
go  out  therell  be  hell  and  plenty  of  it;'  and 
Mr.  Johnnie  (Daniels)  says,  'Let  it  be  hell;' 
and  tiiat  time  he  shot  him." 
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This  witness,  on  cross-examination,  stated 
tbat  John  Daniels  asked  him  for  a  knife  to 
open  some  whisky  with. 

Another  witness  stated  that: 

"They  danced  two  seta  while  I  was  there, 
and  after  that  they  all  eot  up  in  the  corner, 
and  that  was  when  the  luss  commenced." 

This  witness'  stated  that  he  did  not  hear 
any  cursing  at  all  before  the  shooting  com- 
menced. He  also  stated  that  John  Daniels 
told  him  after  be  was  shot  that  Harris  shot 
him  for  nothing. 

Another  witness  stated: 

"I  don't  know  how  it  started ;  but  when  I 
knowed  anything  they  was  over  there  in  the 
corner  squabbling;  and  I  beard  somebody  say 
there  was  going  to  be  shootiug,  to  get  out  of 
here  there  was  going  to  be  shooting;  and  I 
looked  over  there,  and  they  was  standing  up 
in  the  corner  squabbling  and  cussing  one  an- 
other ;  and  Mr.  Jlmmie  shoved  him  and  shot 
him  twice,  then  stepped  back  about  three  steps 
and  shot  him  three  times  more.  I  didn't  see 
John  (the  deceased)  with  nothing." 

Witnesses  for  the  state  testified  that  they 
did  not  see  any  pistol,  and  that  John  Dan- 
iels, the  deceased,  did  not  have  a  pistol. 

The  testimony  by  the  apr^llant  and  sev- 
eral witnesses  in  his  behalf  tended  to  show 
that  he  gave  a  supper  and  dance  to  the  ne- 
groes on  the  night  of  the  fatal  rencounter, 
and  that  the  deceased,  John  Daniels,  just  be- 
fore he  was  killed,  was  creating  a  disturb- 
ance In  the  house,  and  that  the  appellant 
protested,  asked  him  to  desist  and  to  get  out 
of  the  house,  whereupon  he  refused  and  at- 
tempted to  shoot  appellant,  and  thereupon 
appellant  fired  upon  him  and  killed  him. 

Several  of  the  witnesses  stated  that  John 
Daniels  was  cursing,  and  that  Harris  told 
him  that  if  he  wanted  to  fight  anybody  to  go 
out  In  the  road  and  fight  it  out ;  that  he  did 
not  want  any  fighting  done  In  his  house.  A 
witness  stated  that  John  Daniels  was  curs- 
ing, and  exclaimed  that  he  was  "the  baddest 
son  of  a  bitch  in  the  house."  This  witness 
also  stated  that  he  heard  John  say  he  "would 
kill  him,  God  damn  him." 

One  of  appellant's  witnesses  described 
what  took  place  as  follows: 

"He  (John  Daniels)  was  walking  around  there 
in  the  house  cussing  among  them  before  they 
commenced  fussing.  He  was  dancing  before  he 
commenced  fussing.  After  he  quit  dancing  he 
commenced  walking  around  the  house  cussing, 
with  a  pistol  in  hia  hand.  When  I  saw  him  he 
was  walking  around  there  in  the  floor  with  his 
pistol  in  his  band,  kinder  down  to  his  side; 
and  when  Mr.  Jimmie  Harris  went  to  ask  him 
to  stop  cussing,  and  if  be  wanted  to  tight  to 
go  out  doors,  John  spoke  and  said  he  was  a 
God  damned  man;  couldn't  nobody  make  him 
do  nothing;  and  he  throwed  his  hand  toward 
Mr.  Jimmie  Harris,  and  Mr.  Jimmie  knocked 
his  hand  back  and  commenced  shooting." 

Appellant  testified  In  his  own  behalf: 
That  deceased  and  a  whole  crowd  of  people 
came  to  the  supper  and  dance.  "About  an  hour 
after  they  started  to  dancing,  two  women  got 
to  scrapping  around  there,  and  I  told  them  to 
hush  or  they  would  have  to  get  out  of  the 
house,  and  the  womes  hushed  and  went  on  danc- 
ing; and  they  come  en  the  bar  and  commenced 
drinking,  and  about  15  or  20  minutes  after- 
wards  they  all   got   over   In   the  corner,   and 


John  Daniels  commenced  cursing  over  there ; 
and  I  went  over  there  and  asked  him  what  the 
matter  was;  and  he  said  'God  damn  it,  they  have 
been  raising  hell  all  night;'  and  he  was  the 
baddest  man  in  the  house,  and  he  was  going 
to  do  some  fighting;  and  I  says,  'No,  John,  don't 
fight;  I  give  this  supper  for  the  people  to  have 
a  good  time;'  and  I  told  him  if  he  wanted  to 
fight  to  go  outdoors;  and  when  I  told  him 
.that  he  run  right  out  of  the  comer  with  & 
pistol  in  his  hand,  and  it  scared  me,  and  I 
commenced  backing  oway  from  him  and  jerked 
my  pistol  out  so  he  could  see  it ;  thought  may- 
be that  would  keep  him  off  of  me:  avd  he 
commenced  cursing  me  and  says,  'God  damn 
you,  I  will  kill  you  before  I  get  out  of  here;* 
and  he  commenced  coming  up  on  me,  and  I 
shoved  him  back,  and  he  come  up  on  mt  again 
and  grabbed  me,  and  I  shoved  him  back  and 
commenced  shooting.  I  was  scared  he  was  go- 
ing to  shoot  me,  and  I  shot  him  to  keep  him 
from  shooting  me." 

The  court  gave  instructions  on  the  law  con- 
cerning the  different  degrees  of  homicide  and 
self-defense.  No  objection  is  urged  to  any 
Instruction,  except  No.  10,  given  at  the  In- 
stance of  the  state,  which  is  as  follows: 

"(10)  If  you  believe  from  the  evidence  in 
this  case  that  the  defendant,  armed  with  a  dead- 
ly weapon,  sought  the  deceased  with  a  feloni- 
ous intent  to  kill  him,  or  sought  or  brought  on 
or  voluntarily  entered  into  the  difficulty  with 
the  deceased  with  the  felonious  intent  to  take 
his  life,  then  the  defendant  cannot  invoke  the 
law  of  self-defense,  no  matter  how  imminent 
the  peril  in  which  ne  found  himself  placed." 

The  Jury  returned  a  verdict  finding  appel- 
lant guilty  of  murder  in  the  first  degree,  and, 
from  the  Judgment  of  the  court  sentencing 
him  to  be  electrocuted,  he  prosecutes  this  ap- 
peal. 

Allen  H.  Hamiter,  of  LewisTllle,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  John 
P.  Streepey,  Asst.  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  fftcts  as 
above).  [1]  Giving  the  evidence  its  strongest 
probative  force  in  favor  of  the  finding  of  the 
Jury,  it  Is  still  not  sufiident  to  sustain  the 
verdict  for  murder  in  the  first  degree.  The 
burden  of  proof  was  on  the  state. 

There  is  no  testimony  tending  to  show  that, 
prior  to  the  shooting,  the  apiiellant  harbored 
any  malice  or  ill  will  towards  John  Daniels. 
The  fact  that  John  Daniels  was  at  the  home 
of  the  appellant,  enjoying  the  hospitality 
which  he  had  provided  for  his  guests  in  the 
way  of  a  dance  and  supper,  or  "festival,"  as 
the  witnesses  designate  it,  would  warrant 
the  inference  that,  up  to  the  time  when  the 
dispute  between  them  arose,  the  ar)peUaut 
and  Daniels  were  friends.  If  the  contrary 
was  true,  the  burden  was  on  the  state  to 
prove  it,  and  she  has  not  done  so.  Now,  in 
the  absence  of  premeditation  and  delibera- 
tion, the  killing  cannot  be  murder  in  the 
first  degree.    Kirby's  Digest,  S  1766. 

As  early  as  Blvens  v.  State,  11  Ark.  455, 
460,  and  4C1,  this  court,  through  Mr.  Justice 
Scott,  8i)eaklng  of  the  character  of  proof  nec- 
essary to  establish  murder  in  the  flrist  degree, 
said: 

"It  is  indispensable  that  the  proof  adduced 
shall  be  sufficient  to  satisfy  the  minds  of  the 
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jnry  that  the  actual  death  of  the  party  dain 
was  the  nltimate  result  songht  by  the  concurring 
will,  deliberation,  malice,  and  premeditation  or 
the  party  accused.'  The  distinctive  feature  of 
this  particular  class  of  cases  of  murder  in  the 
first  degree  being  a  willful,  deliberate,  malicioiis, 
and  premeditated  specific  intention  to  take  life. 
The  inquiry  then,  in  cases  of  this  class  of  mur- 
der in  the  first  degree,  must  always  be:  Was 
the  killing  willful,  deliberate,  malicious,  and 
determined  on  before  the  act  of  killing?  If.  1' 
was,  then  that  degree  of  malice  has  superin- 
duced the  act  that  is  necessary  to  make  it  rank 
in  the  highest  grade  of  murder.  It  is  indis- 
pensable then,  in  such  cases,  that  the  evidence 
should  show  that  the  killing  with  malice  was 
preceded  by  a  clearly  formed  design  to  kill — a 
clear  intent  to  take  life.  It  is  not,  however, 
indispensable  that  this  premeditated  design  to 
kill  should  have  existed  in  the  mind  of  the 
slayer  for  any  particular  length  of  time  before 
the  killing.  Premeditation  has  no  definite  legal 
limits,  and  therefore  if  the  design  to  kill  was 
not  the  conception  of  a  moment,  but  was  the 
result  of  deliberation  and  premeditation,  reason 
being  upon  its  throne,  that  is  altogether  aoffi- 
ciait;  and  it  is  only  necessary  that  the  pre- 
meditated intention  to  kill  should  have  actually 
existed  as  a  cause  detennlnately  fixed  on  be- 
fore the  act  of  killing  was  done,  and  was  not 
brought  about  by  provocation  received  at  the 
time  of  the  act,  or  so  recently  before  as  not 
to  afford  time  tor  reflection." 

That  these  are  essentials  and  must  be  prov- 
ed In  order  to  convict  of  the  crime  of  mur- 
der in  the  first  degree  has  since  then  repeat- 
edly been  held  by  this  court,  and  there  has 
been  no  change  in  the  doctrine.  See  cases 
collated  under  note  K,  p.  523,  Klrby's  Digest. 
See,  also.  Green  v.  State,  51  Ark.  189,  10 
S.  W.  266;  Cannon  v.  State,  CO  Ark.  564,  31 
S.  W.  160,  32  S.  W.  128;  King  v.  State,  68 
Ark.  572-575,  60  S.  W.  951,  82  Am.  St.  Rep. 
307;  Howard  v.  State,  82  Ark.  97,  101,  100 
S.  W.  756;  Ferguson  t.  State,  02  Ark.  120- 
124,  122  S.  W.  236;  Gilchrist  v.  State,  100 
Ark.  330-337,  140  S.  W.  260. 

[2]  Applying  the  above  doctrine  to  the 
facts  of  this  record,  the  uncontroverted  evi- 
dence shows  that  the  killing  of  Daniels  by 
the  appellant  was  the  result  of  a  provoca- 
tion, growing  out  of  what  the  witnesses  de- 
scribe as  a  "squabbling"  in  the  house  of  ap- 
pellant, and  In  which  appellant  thought  that 
Daniels  was  engaged.  The  witnesses  for  the 
state  show  that  appellant  approached  Dan- 
iels, and  those  of  them  who  purport  to  re- 
late all  that  took  place  state  that  appellant 
asked  Daniels,  "What  Is  the  matter?"  or 
"What  is  the  troubler'  and  asked  him  to 
go  out  of  the  house,  but  Daniels  refused  to 
go,  and  used  braggadocio  in  bandying  words 
with  appellant,  showing  that  be  did  not  in- 
tend to  leave  the  room  or  to  desist  from  his 
condact,  which  appellant  conceived  was  caus- 
ing the  disturbance.  A  majority  of  us  have 
concluded  that  under  these  circumstances  the 
killing  could  not  have  been  murder  In  the 
first  degree,  according  to  the  essential  ingre- 
dients of  that  crime,  as  defined  by  our  stat- 
ute and  the  many  decisions  of  this  court. 

True,  appellant,  by  providing  the  dance 
and  snpper  to  which  be  had  invited  his 
guests,  had  in  a  measure  tbns  thrown  open 


the  doors  of  his  home  to  the  public.  Never- 
theless, appellant  was  still  the  head  of  bis 
bouse,  the  master  of  bis  home,  and,  as  such, 
was  the  conservator  of  the  peace  and  quiet 
of  that  home.  He  bad  the  right,  and  it  was 
his  duty,  under  the  circumstances,  towards 
those  whom  he  had  invited  there,  to  see  that 
good  order  was  preserved;  and  he  had  a 
right  to  request  and  to  demand  of  those  who 
were  engaged  in  the  quarrel  or  disturbance 
to  desist  and  to  go  out  of  his  house  and,  upon 
refusal,  to  use  such  force  as  might  be  neces- 
sary to  enforce  his  demands. 

As  before  stated,  there  was  no  evidence  of 
any  bad  blood  between  appellant  and  Daniels 
before  the  fatal  rencounter.  There  was  no 
evidence  of  any  malice,  threats,  or  any  pre- 
viously formed  design  upon  the  part  of  the 
appellant  before  that  time  to  do  Daniels  any 
barm.  In  the  opinion  of  the  majority,  the 
killing  was  the  result  of  the  sudden  quarrel, 
brought  on  in  an  effort  by  the  appellant  to 
preserve  the  peace  of  his  home  on  the  occa- 
sion of  the  "festival"  and  to  remove  Daniels, 
whose  conduct  had  become  objectionable  to 
appellant,  from  the  room. 

True,  the  provocation  was  not  sufficient  to 
justify  the  extreme  measures  to  which  ap- 
pellant resorted,  and  it  was  not  sufficient  to 
reduce  the  killing  from  murder  to  man- 
slaughter; but  It  was  sufficient  to  reduce 
the  homicide  from  murder  in  the  first  degree 
to  that  of  second  degree.  Appellant  acted 
hastily  and  in  reckless  disregard  of  human 
life.  WTiile  there  was  no  considerable  prov- 
ocation, and  same  was  not  apparently  suffi- 
cient to  arouse  thevpassion  of  appellant  and 
to  make  It  irresistible,  nevertheless  there  was 
some  provocation.  The  uncontradicted  proof 
shows  that  the  killing  was  done  with  a  dead- 
ly weapon,  and  under  circumstances  from 
which  the  law  would  Imply  malice,  but  It 
was  not  done  after  that  deliberation  and  pre- 
meditation essential  to  constitute  murder  in 
the  first  degree.  See  Howard  v.  State,  82 
Ark.  97,  100  S.  W.  756. 

As  before  expressed,  the  undisputed  evi- 
dence, as  we  view  It,  shows  that  the  killing 
was  not  the  result  of  any  previously  formed 
design  to  kill,  growing  out  of  any  grudge  or 
ill  will  on  the  part  of  appellant  towards  Dan- 
iels, but  was  the  result  of  the  sudden  quarrel 
or  "squabble,"  and  there  was  an  enUre  ab- 
sence of  such  deliberation  and  premeditation 
as  must  be  proved  before  one  can  be  con- 
victed of  murder  in  the  first  degree. 

[3]  As  was  said  in  Harris  v.  State,  36  Ark. 
127-133: 

"A  doubt  as  to  the  degree  of  murder  upon 
the  facts  of  the  case  should  be  resolved  upon  a 
humane  principle  in  favor  of  the  accused." 

[4]  This  court  has  repeatedly  held  that 
where  the  evidence  is  not  sufficient  to  sus- 
tain a  verdict  for  murder  In  the  first  degree, 
but  is  sufficient  to  sustain  a  verdict  for  mur- 
der In  the  second  degree,  the  cause,  Instead 
of  being  reversed  and  remanded  for  a  new 
trial,  may,  with  the  consent  of  the  Attorney 
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General,  be  remanded,  with  directions  to 
sentence  for  murder  In  the  second  degree. 
Simpson  V.  State,  58  Ark.  19,  20,  19  S.  W. 
99;  Vance  v.  State,  70  Ark.  272-286,  68  S. 
W.  37 ;  Darden  v.  State,  73  Ark.  31&-321,  84 
S.  W.  507;  Id.,  80  Ark.  295-299,  97  S.  W. 
440;  Howard  v.  State,  supra;  Pittman  v. 
State,  84  Ark.  292,  105  S.  W.  874;  Warren 
V.  State,  88  Ark.  322-324,  114  S.  W.  705. 

The  Judgment  wUl  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  un- 
less the  Attorney  General  elects  to  have  the 
appellant  sentenced  for  murder  in  the  second 
degree,  in  which  event  the  trial  court  Is  di- 
rected to  sentence  appellant  for  that  crime. 


SWEPSTON  V.  AVERY  et  aL     (No.  349.) 
(Supreme  Court  of  Arkansas.     May  3,  1915.) 

1.  HioHWAYs  i®=»90— Road  Impbovement  Dis- 
trict—Act OF  Legislature— SiNQLB  Im- 
provement. 

Laws  1913,  p.  797,  entitled  "An  act  to  cre- 
ate the  Crittenden  county  road  improveipent 
district,"  by  section  1  organizing  about  95  per 
cent,  of  the  county  into  an  improvement  district 
and  naming  the  commissioners  to  be  a  body  cor- 
porate, by  section  2  requiring  the  district  organ- 
ization to  improve  the  public  highways  therein 
and  that  the  commissioners  should  determine 
which  roads  should  be  improved,  by  section  3 
that  the  road  taxes  levied  pursuant  to  Const. 
Amend.  5,  relating  to  a  county  road  tax  of  three 
mills  voted  by  the  electors,  be  paid  over  to  tlje 
districtj  by  section  5  declaring  that  all  of  the 
realty  in  the  district  would  be  benefited  by  the 
improvement  more  tiian  the  cost  thereof,  and 
making  the  cost,  not  to  exceed  10  per  cent,  of  the 
assessed  value,  a  charge  on  such  realty,  by  sec- 
tion 6  requiring  the  approval  of  the  county  court 
as  to  work  done  and  bonds  issued,  by  section  9 
providing  for  a  levy  of  taxes,  by  section  12  for 
the  issuance  of  bonds,  and  by  section  15  con- 
tinuing the  district  to  preserve  the  improve- 
ment, in  view  of  the  theory  that  assessments  for 
local  improvements  are  based  on  pecuniary  ben- 
efit to  the  property  assessed,  was  not  a  valid 
exercise  of  legislative  power,  since,  while  an 
improvement  need  not  be  confined  to  a  single 
road,  or  to  a  road  of  any  particular  length,  the 
various  roads  and  the  diverse  and  remote  im- 
provements could  not  be  grouped  into  one  dis- 
trict and  treated  as  a  single  improvement,  and 
since  the  authority  to  improve  any  road,  with 
a  determination  of  benefits  in  advance,  could  not 
be  treated  as  a  legislative  determination  of 
benefits,  where  the  improvement  was  not  speci- 
fied, so  that  the  issuance  of  the  district's  im- 
provement bonds  would  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  JS§  301,  302;  Dec.  Dig.  <S=»90.J 

2.  Highways  «=s>90— Road  Iupbovement  Dis- 
trict —  CONSTITOTIONAI.    AND     STATtlTOET 

Provisions. 

Snch  act  conflicted  with  Const  Amend.  5, 
providing  that  the  county  court  may  levy  a  road 
tax  of  not  exceeding  three  mills  on  the  dollar, 
if  the  majority  of  the  qualified  electors  of  such 
county  should  have  voted  a  public  road  tax  at 
the  general  election  preceding  such  levy,  and 
was  a  usurpation  of  the  jurisdiction  and  pow- 
ers of  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig,  §§  301,  302;  Dec.  Dig.  «=»90.] 

Appeal  from  Crittenden  Chancery  Court; 
Chas.  D.  Frierson,  Chancellor. 


Action  for  injunction  by  W.  Wl  Swepston 
against  H.  F.  Avery  and  others,  Commission- 
ers of  Crittenden  County  Road  Improvement 
District.  Decree  for  defendants,  and  plaln- 
titF  appeals.  Reversed  and  cause  remanded 
with  directions  to  enter  a  decree  granting 
the  injiuictlon. 

Brown  &  Anderson,  of  Memphis,  Teim.,  for 
appellant  Berry  &  Neely,  of  Marion,  and 
T.  K.  Riddick,  of  Memphis,  Tenn.,  for  ap- 
pellees. 

Mcculloch,  C.  J.  This  is  an  action  in- 
stituted by  appellant  in  the  chancery  court 
of  Crittenden  county,  attacking  the  validity 
of  a  road  improvement  district  formed  in 
that  county  by  a  special  act  passed  by  the 
General  Assembly  of  1913,  the  title  of  said 
act  being  "to  create  the  Crittenden  county 
road  improvement  district"  The  first  sec- 
tion provides  that  all  of  Crittenden  county 
west  of  the  center  of  the  main  channel  of 
the  Mississippi  river,  except  seven  sections 
properly  described,  lying  in  the  northwest 
corner  of  the  county,  is  organized  Into  an 
improvement  district  to  be  known  as  "Crit- 
tenden County  Road  Improvement  District" 
The  commissioners  are  named  in  the  statute 
and  it  Is  declared  that  the  board  of  commis- 
sioners and  their  successors  shall  constitute 
a  body  corporate  under  the  style  indicated 
above,  with  power  to  sue  and  be  sued,  etc., 
and  that  "the  said  commissioners  shall  be 
maintained  in  perpetual  succession  ajs  a  board 
of  Improvement  for  the  preservation  and 
maintenance  of  the  highways  herein  contem- 
plated." Section  2  of  the  act  defines  the  pur- 
pose of  the  organization  as  follows: 

"The  said  district  is  hereby  organized  for  the 
purpose  of  improving  the  public  highways  with- 
in its  territories,  including  the  construction  of 
such  bridges  as  may  be  required  in  improving 
such  highways,  and  the  commissioners  shall  pro- 
ceed to  improve  public  roads  within  the  district 
as  now,  or  may  hereafter  be  laid  out,  and  such 
roads  as  the  county  court  of  Crittenden  county 
may  approve  so  as  to  connect  all  parts  of  the  dis- 
trict with  ail  other  parts  and  with  the  county 
site.  •  *  *  The  commissioners  shall  deter- 
mine which  roads  shall  be  improved,  and  the 
order  in  which  the  improvement  shall  be  made" 

Section  3  provides  that  road  work  shall  be 
performed  by  the  residents  under  the  general 
road  laws  of  the  state,  or  In  lieu  thereof  to 
pay  an  annual  commutation  tax  of  $4.  That 
section  also  provides  that  the  road  taxes 
levied  and  collected  pursuant  to  amendment 
No.  5  of  the  Constitution  shall,  when  col- 
lected, be  paid  over  to  the  secretary  of  the 
Crittenden  county  road  improvement  district 
for  use  In  construction  of  the  contemplated 
improvements. 

Section  5  reads  as  follows: 

"It  is  ascertained  and  hereby  declared  that  all 
real  estate  within  said  district,  including  bridg- 
es, railroads  and  tramroads  will  be  benefited  by. 
the  improvement  within  said  district  more  than 
the  cost  thereof  apportioned  according  to  the 
ratio  which  it  bears  to  the  county  assessment 
of  each  piece  of  real  property,  bridges,  railroad 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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and  tramroad  within  the  district  for  this  and 
the  succeeding  years,  and  the  cost  thereof  is 
made  a  charge  upon  such  property  superior  to 
all  other  mortgages  and  liens  except  liens  for  the 
ordinary  taxes,  and  for  improvement  districts 
heretofore  organised,  but  the  sale  of  any  such 
property  in  foreclosure  of  the  lien  of  any  im- 
ptovement  district  or  for  ordinary  taxes  shall 
not  release  the  same  from  the  lien  hereby  cre- 
ated. The  total  coat  of  the  improvement  under- 
tilLen  by  the  district  shall  not  exceed  10  per 
centum  of  the  assessed  value  of  the  real  proper- 
ij,  bridges,  railroads  and  tramroads  of  tne  dis- 
trict; but  the  interest  upon  the  money  borrow- 
ed shall  not  be  computed  as  part  of  the  costs, 
and  as  the  assessed  value  of  such  property  in  the 
district  is  increased,  the  power  of  the  district  to 
borrow  money  shall  be  continually  increased, 
ao  that  it  shall  always  have  the  power  to  incur 
an  indebtedness  equal  to  10  per  centum  of  the 
lasessed  value  of  such  property  within  the  dis- 
trict" 

Section  6  provides  that: 

"The  commissioners  shall  report  to  the  county 
court  from  time  to  time  all  improvements  and 
loans  of  money  that  they  may  contemplate  mak- 
ing, and  all  bond  issues  that  they  desire  to 
make,  and  no  worlt  shall  be  done  or  money  shall 
be  borrowed  without  the  approval  of  the  county 
court" 

It  is  further  provided  in  the  section  that 
it  shall  be  the  duty  of  the  county  court,  if  it 
approves  the  plan — 

"to  levy  a  tax  upon  the  property  of  the  district 
lufficient  to  pay  for  said  work,  or  such  indebted- 
ness, or  said  bonds  as  they  may  mature,  not, 
however,  to  exceed  three  mills  per  annum  on  the 
assessed  property  value;  but  in  computing  the 
amount  to  be  levied  each  year,  the  court  may 
deduct  the  estimated  amount  to  be  derived  from 
the  proceeds  of  the  road  tax  levied  under  amend- 
ment No.  5  of  the  Constitution  of  the  state  of 
Arkansas  hereinbefore  referred  to.  Said  tax 
is  to  t>e  payable  in  annual  installments,  as  pro- 
Tided  in  said  order.  The  tax  so  levied  shall  be 
a  lieu  on  all  the  property  in  the  district  from  the 
time  the  same  is  levied  by  the  county  court,  and 
shall  be  entitled  to  preference  over  all  demands, 
executions,  incumbrances  or  liens  whensoever 
created,  and  shall  continue  until  such  assess- 
ment with' any  penalty  and  costs  that  may  ac- 
crue thereon  shall  have  been  paid." 

A  remedy  is  provided  in  subsequent  sec- 
tions for  enforcement  of  the  taxes  by  suit  in 
the  chancery  court,  similar  to  the  statute  with 
reference  to  the  enforcement  of  Improvement 
districts  taxes  in  cities  and  towns. 

Section  9  provides  that: 

"If  the  tax  first  levied  shall  prove  insufficient 
to  complete  the  improvement,  the  board  shall 
report  the  amount  of  the  deficiency  to  the  coun- 
ty court,  and  the  county  court  shall  thereupon 
make  another  levy  on  the  property  previously 
assessed  for  a  sum  sufficient  to  complete  the  im- 
provement, which  shall  be  collected  in  the  same 
manner  as  the  first  levy :  Provided,  that  the  tax 
shall  never  exceed  three  mills  per  annum  on  the 
dollar  of  the  assessed  property  value." 

Section  12  authorizes  the  board  of  commls- 
sionerg  to  borrow  money  and  to  issue  nego- 
tiable iNHids,  if  deemed  best  for  the  interest 
of  the  taxpayers. 

Section  15  provides  that: 

"The  district  shall  not  cease  to  exist  upon  the 
completion  of  the  improvement;  but  shall  con- 
tinue to  exist  for  the  purpose  of  preserving  the 
same,  and  to  this  end  the  commissioners  may 
from  time  to  time  apply  to  the  county  court  for 
the  levying  of  additional  taxes" 


— ^not  to  exceed  three  mills  per  annum  on 
the  dollar  of  assessed  property. 

Appellees  are  commissioners  of  the  dis- 
trict, and  an  injunction  against  them  Is  pray- 
ed, restraining  them  from  proceeding,  ac- 
cording to  the  terms  of  the  statute,  to  award 
contracts  for  the  construction  of  a  certain 
viaduct  leading  to  the  wagon  bridge  over  the 
Mlaslssippl  river,  and  to  issue  bouda 

The  complaint  sets  forth  allegations,  and 
the  proof  in  the  case  shows  that  the  commis- 
sioners formed  plans  for  the  construction  of 
improvements,  consisting  of  certain  roads 
and  a  viaduct  leading  from  the  bridge  across 
the  Mississippi  river,  to  cost  In  tlie  aggregate 
the  sum  of  $000,000 ;  and  that  the  issuance 
of  bonds  was  authorized  in  the  sum  of  $385,- 
000.  The  county  court  approved  the  plauj» 
for  the  construction  of  said  improvements 
and  the  issuance  of  bonds  and  assessed  an 
annual  tax  of  tliree  mills  on  the  lauds  in  the 
district,  according  to  the  assessed  value 
thereof,  for  a  period  of  30  years  or  until  said 
bonds  and  Interest  thereon  shall  be  fully 
paid. 

It  is  thus  seen  .from  the  foregoing  state- 
ment that  the  Legislature  has  attempted  to 
create  a  road  improvement  district  consisting 
of  nearly  the  whole  of  Crittenden  county — at 
least  96  per  cent,  of  the  lands,  including  Is- 
lands Ii\  the  Mississippi  river  said  to  be  a 
portion  of  the  county — and  create  a  perpetual 
commission  to  improve  the  public  highways 
and  bridges  In  the  district  "as  now  or  may 
hereafter  be  laid  out,"  with  authority  to  "de- 
termine which  road  sliall  l>e  improved  and 
the  order  in  which  the  improvements  shall 
be  made."  A  legislative  determination  is  de- 
clared In  the  fifth  section  of  the  statute  that 
all  oif  the  real  estate  in  the  district  "will  tie 
benefited  by  the  improvement  within  said  dis- 
trict more  than  the  cost  thereof,  apportioned 
according  to  the  ratio  which  it  bears  to  the 
county  assessments  of  each  piece  of  real 
property,"  and  the  cost  of  said  Improvement, 
not  exceeding  10  per  cent,  of  the  assessed 
value  of  real  property,  as  augmented  by  fu- 
ture assessments.  Is  made  a  charge  on  said 
property.  The  road  tax  collected  pursuant  to 
the  constitutional  provision  is  to  be  turned 
over  to  the  board,  and  a  tax  of  not  e.xceeding 
three  mills  per  annum  on  all  the  real  prop- 
erty in  the  district  is  authorized  for  the  pur- 
pose of  paying  for  such  improvements  as 
shall  be  constructed.  Is  this  a  valid  exercise 
of  legislative  power? 

In  Road  Improvement  District  v.  Glover, 
89  Ark.  513,  117  S.  W.  544.  we  said: 

"Such  districts  (formed  for  local  improve- 
ments) are  based  and  sustainable  only  upon  the 
theory  that  the  local  assessments  levied  to  sus- 
tain them  are  imposed  upon  the  property  of  per- 
sons who  are  specially  and  peculiarly  benefited 
in  the  enhancement  of  the  value  of  their  prop- 
erty by  the  expenditure  of  the  money  collected 
on  the  assessment;  and  that  while  they  are 
made  to  bear  the  cost  <if  the  local  improvement 
they  at  the  same  time  suffer  no  pecuniary  loss 
thereby;  'their  property  being  increased  in  val- 
ue by  the  expenditure  to  an  amount  at  least 
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equal  to  the  snin  they  are  required  to  pay.' 
•  •  •  According  to  this  theory,  the  district 
should  not  *  *  *  be  so  extended  by  many 
and  independent  improvements  as  to  include 
territory  in  no  wise  affected  by  all  the  improve- 
ments. It  is  obvious  the  state  cannot  be  or- 
ganized into  a  district  to  construct  or  main- 
tain improvements  to  be  paid  for  with  money  de- 
rived from  local  assessments.  So  counties  can- 
not be  organized  into  districts  for  the  building, 
repairing  and  maintaining  roads  without  usurp- 
ing the  exclusive  jurisdiction  of  roads  vested  in 
county  court  by  the  Constitution.  Its  roads  and 
need  for  roads  are  too  numerous,  diverse  and 
independent  and  some  too  remote  from  each 
other,  to  be  embraced  in  one  district  and  sus- 
tained by  local  assessments.  In  such  a  case  the 
board  of  directors  of  the  road  district  would  be- 
come a  partial  substitute  for  the  county  court 
vested  with  its  jurisdiction  over  roads." 

That  was  said  In  a  case  where  there  was 
an  attempt  to  form  the  whole  county  Into  a 
road  district,  but  It  Is  no  less  applicable  In 
a  case  like  this  where  more  than  95  per  cent, 
of  the  lands  of  the  county  are  embraced  In 
the  district.  The  "roads  and  needs  of  roads" 
are  no  less  "numerous,  diverse  and  Independ- 
ent and  some  too  remote  from  each,  other" 
where  5  per  cent,  or  less  of  the  county  Is 
omitted  from  the  district  than  where  the 
whole  county  Is  embraced.  The  doctrine  of 
that  decision  Is  that  on  account  at  the  diver- 
sity of  the  road  Interests  of  the  whole  coun- 
ty, or  sa<Ai  a  substantial  portion  of  It  as  ren- 
ders tbe  conditions  the  same  as  if  It  were  the 
whole  county,  the  project  to  Improve  all  of 
the  roads  does  not  constitute  a  single  Im- 
provement, and  cannot  be  made  the  subject- 
matter  of  an  improvement  district  for  the 
purpose  of  levying  local  assessments  to  pay 
for  the  Improvement  It  Is  clearly  an  eva- 
sion of  the  necessary  effect  of  that  decision 
to  attempt  to  organize  substantially  the 
whole  of  a  county  into  a  road  Improvement 
district,  and  it  cannot  be  done.  It  does  not 
follow  from  this  that  the  Improvement  must 
be  confined  to  a  single  road,  or  to  a  road  of 
any  particular  length.  We  are  holding  to  the 
contrary  in  the  case  of  Cox  v.  Improvement 
District,  176  S.  W.  676.  But  where  sucb  a 
considerable  part  of  the  county  Is  embraced 
in  it  as  to  render  the  various  roads  alTected 
by  it  diverse  and  independent  and  remote, 
then  the  several  Improvements  cannot  be 
grouped  into  one  district  and  treated  as  sin- 
gle. We  held  in  the  Glover  Cases,  supra, 
and  also  in  the  later  case  of  Parkview  Land 
Co.  V.  Road  Improvement  District  No.  1,  92 
Ark.  93,  122  S.  W.  241,  that  the  statute  then 
under  consideration  was  valid  to  the  extent 
that  it  authorized  the  formation  of  part  of  a 
county  into  a  road  improvement  district  It 
is  insisted  that  those  cases  authorize  the  or- 
ganization of  any  portion  of  the  county  less 
than  the  whole  Into  an  improvement  district 
to  improve  all  the  roads  In  that  terri- 
tory, but  such  is  not  their  effect  The  court 
was  not  dealing  with  the  question  of  how 
much  of  the  county,  or  what  roads  of  the 
county,  might  be  included  in  a  district,  but  it 
was  meant  only  to  lay  down  the  rule  that  the 
whole  county,  on  account  at  the  diversity  of 


its  road  Interests,  could  not  be  put  into  one 
district  to  improve  all  the  roads;  and,  on  the 
other  band,  that  a  portion  of  a  county  conld 
be  organized  Into  a  district  to  Improve  such 
a  road  or  roads  as  could  be  held  to  constitute 
a  single  improvement.  It  was  held  in  those 
cases  that  the  formation  of  an  Improvement 
district  to  improve  a  road  or  roads  constitut- 
ing a  single  improvement  was  not  a  usurpa- 
tion of  the  jurisdiction  of  the  county  court, 
but  tliat  the  organization  of  the  whole  coun- 
ty would  constitute  such  usurpation. 

It  is  contended  that  the  doctrine  of  the 
Glover  Case  is  modified  by  subsequent  deci- 
sions oif  this  court  particularly  Sbibley  v. 
Ft  Smith  &  Van  Buren  District,  96  Ark.  410, 
133  S.  W.  444,  and  Board  of  Directors  of  Jef- 
ferson County  Bridge  District  v.  Collier,  IW 
Ark.  425,  149  S.  W.  66.  Those  cases  do  not 
in  any  wise  limit  or  modify  the  doctrine  of 
the  Glover  Case,  but  all  of  them  are  in  per- 
fect harmony  with,  each  other.  In  tbe  two 
cases  last  cited,  the  court  held  that  the  whole 
county  or  any  part  of  it  could  be  organized 
into  an  improvement  district  for  the  con- 
struction of  work  which  constituted  a  single 
Improvement  resulting  In  special  benefit  to 
the  lands  in  the  district  The  totc»  of  the 
doctrine  of  the  Qlover  Case  was  fully  recog- 
nized in  those  cases,  but  it  was  found  not  to 
apply  for  the  simple  reason  that  the  construc- 
tion of  the  bridge  in  those  districts,  respec- 
tively, Involved  in  the  cases,  constituted  a 
single  improvement 

Now,  lu  order  to  carry  out  the  attempted 
scheme  of  treating  all  the  roads  in  tills  dis- 
trict, or  such  portion  thereof  as  the  board  of 
commissioners  may  decide  to  improve  as  a 
single  improvement,  the  framers  of  the  stat- 
ute in  effect,  if  not  in  express  language,  de- 
clared that  improvements  of  any  of  tlie  roads 
would  result  in  benefits  in  proportion  to  the 
assessed  value  In  other  words,  the  commis- 
sioners are,  as  said  In  Cox  v.  Improvement 
District,  supra,  given  a  "roving  commission" 
to  improve  any  portion  of  any  of  the  roads 
in  the  district,  and  it  is  declared  that  such 
improvement  will  result  in  a  benefit  to  all 
of  the  lands  in  the  district  in  proportion  to 
the  assessed  value  thereof,  and  an  ad  va- 
lorem tax  of  three  mills  Is  levied.  Such  a 
scheme  cannot  be  treated  as  a  legislative 
determination  of  benefits  for  the  simple  res- 
son  that  the  improvement  is  not  specified, 
and  it  cannot  be  known  in  advance  what  im- 
provement is  going  to  be  made.  It  is  incor- 
rect on  its  face — a  demonstrable  mistake- 
to  say  that  the  improvement  of  every  road 
or  portion  of  road  in  so  large  a  part  of  the 
county  will  result  In  sP«clal  benefit  In  equal 
ratio,  to  all  the  lands  in  the  county.  The 
statute  presents  an  impossible  scheme  when 
read  in  the  light  of  the  correct  theory  of 
justification  for  local  improvements,  which 
is  in  many  of  our  decisions  said  to  rest  en- 
tirely upon  the  peculiar  benefits  to  result  to 
the  property  to  be  taxed  for  local  improve- 
ment 
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[2]  Th«  Constitntlon  provides  (amendment 
No.  5)  tbat  a  county  court  may  levy  a  road 
tax  of  not  exceeding  three  mills  on  the  dollar 
"if  a  majority  of  the  qualified  electors  of 
such  county  shall  have  voted  public  road  tax 
at  the  general  election  •  •  *  preceding 
such  levy ;"  but  special  assessments  can  be 
Justified  only  on  the  ground  that  the  con- 
templated Improvement  is  local  in  its  nature, 
and  that  the  property  taxed  wiU  be  specially 
and  peculiarly  benefited.  Rector  v.  Board  of 
ImproT«nent,  50  Ark.  116,  6  S.  W.  519 ;  Kirst 
V.  Street  Improvement  District,  86  Ark.  1, 
109  S.  W.  626. 

It  Is  insisted  that  this  feature  of  the  stat- 
ute, constituting  a  legislative  determination 
of  the  anticipated  benefits,  is  sustained  by  the 
case  of  Board  of  Directors  v.  Crawford  Coun- 
ty Bank,  108  Ark.  419,  158  S.  W.  149,  but  we 
do  not  find  the  case  is  decisive  of  the  pres- 
ent one  on  that  snbject  In  that  and  In 
many  similar  cases  we  held  that  the  Legis- 
latnre  might  determine  in  advance  the  ben- 
efits to  accrue  to  property  from  a  proposed 
improvement,  but  in  the  present  case  we 
have  a  determination  which  is  on  its  face 
inconsistent  and  falacious,  and  the  courts  are 
not  bound  to  accept  it,  for  it  is  entirely 
arbitrary  and  unreasonable  to  say  that  the 
Improvement  of  each  road  In  the  county  will 
result  in  equal  benefit,  or  benefit  in  the  same 
ratio,  to  all  the  lands  In  the  district  The 
case  of  Alexander  v.  Board  of  Improvement, 
97  Ark.  322,  134  S.  W.  618,  supports  us  In 
this  conclusion. 

We  are  therefore  forced  to  the  conclusion 
that  this  statute  is  invalid  so  far  as  it  at- 
tempts to  throw  substantially  all  of  the  road 
Interests  of  Crittenden  county  into  an  im- 
provement district,  and  authorize  special  as- 
sessments to  pay  for  any  roads  that  the  com- 
missioners may  deem  it  advisable  to  im- 
prove. That  would  not  only  be  a  clear 
usurpation  of  the  jurisdiction  and  powers  of 
the  county  court,  but  would  violate  every  the- 
ory upon  which  the  right  to  impose  local  as- 
sessments is  based.  We  do  not  mean  to  say 
that  the  Legislature  has  not  complete  power 
to  regulate  the  manner  in  which  the  jurisdic- 
tion of  county  courts  may  be  exercised ;  and 
to  authorize  and  compel  county  courts  to  act 
through  certain  agencies  appointed  by  the 
Legislature,  but  the  lawmakers  cannot  strip 
the  county  court  of  that  jurisdiction  or  del- 
egate to  other  agencies  the  powers  which 
rightfully  and  nnder  the  Constitution  belong 
to  the  county  court  Nor  can  the  Legislature 
group  together  independent  improvements 
and  arbitrarily  declare  them  to  constitute  a 
shigle  one  so  that  they  must  necessarily  be 
treated  as  such  in  law. 

There  Is  no  authority  to  issue  bonds,  ex- 
cept through  an  improvement  district,  inas- 
mndi  as  the  Constitution  contains  an  express 
prohibition  against  the  county  Issuing  its 
bonds.  The  chancellor  erred  in  refusing  to 
enj(dn  the  commissioners  named  in  the  stat- 


ute from  proceeding  to  let  the  contract  and 
issue  bonds,  and  the  decree  Is  therefore  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  granting  the  relief 
prayed  for  In  appellants'  complaint 


SLOAN  V.  WILLIAMS.    (No.  9.) 
(Supreme  Court  of  Arkansas.     May  24,  1915.) 

1.  jTJDQMEJfT  ®=273— EnTBT  NUNC  PBO  THNO 

— Evidence. 

Testimony  held  sufficient  to  support  the 
court's  finding  in  denying  a  motion  to  enter  a 
nunc  pro  tunc  judgment  of  dismissal  as  against 
one  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $§  525-541 ;   Dec.  Dig.  <8=>273.] 

2.  JuDOMENX  «=s>273— Nunc  Pbo  Tunc  En- 

TBT. 

The  court  may,  at  any  subsequent  term, 
correct  its  record  by  a  nunc  pro  tunc  entry  or 
a  judgment  rendered  at  a  former  term. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  525-541;    Dec.  Dig.  <3=»273.] 

3.  Judgment  ®=»273  — Nunc  Pbo  Tunc  En- 

TBY. 

The  object  of  a  nunc  pro  tunc  entry  is  to 
make  the  record  speak  the  truth,  and  it  cannot 
be  made  to  revise  a  judgment  or  correct  judicial 
mistakes. 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {§  525-541 ;   Dec.  Dig.  «8=>273.] 

4.  Judgment  «=3273  — Nunc  Pbo  Tunc  En- 

TBY. 

While  the  evidence  to  warrant  a  nunc  pro 
tunc  entry  should  be  clear  and  satisfactory,  pa- 
rol testimony  alone  may  warrant  such  entry  if 
of  a  satisfactory  character. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  525-541;   Dec.  Dig.  «=>273.] 

Appeal  from  Circuit  Court  Mississippi 
County ;  D.  F.  Taylor,  Special  Judge. 

Action'  by  Percy  H.  Williams  against  Hom- 
er F.  Sloan  and  another.  From  a  Judgment 
denying  a  motion  to  correct  the  record  by  a 
nunc  pro  tunc  order  of  dismissal  as  to  Hom- 
er F.  Sloan,  he  appeals.    Afilrmed. 

Baker  &  Sloan,  of  Jonesboro,  for  appel- 
lant   J.  T.  Coston,  of  Osceola,  for  appellee. 

KIRBT,  J.  [1,2]  This  appeal  comes  from 
a  judgment  denying  appellant's  motion  to 
correct  the  record  by  a  nunc  pro  tunc  order 
of  a  Judgment  of  dismissal,  claimed  to  have 
been  rendered  in  his  favor  in  1913,  instead 
of  a  judgment  against  him  as  entered.  Ap- 
pellee herein  appealed  from  said  former 
judgment  the  record  of  which  was  attempt- 
ed to  be  corrected  by  the  petition  for  a  nunc 
pro  tunc  order,  to  this  court  and  judgtuent 
was  rendered  here  in  his  favor,  reversing  the 
cause  and  remanding  it  for  a  new  trial.  Wil- 
Uams  v.  Uzzell,  108  Ark.  241,  166  S.  W.  843. 
Upon  the  trial  anew  the  court  directed  a 
verdict  in  his  favor,  and  judgment  was  en- 
tered against  Eula  Sloan  Uzzell  and  Homer 
F.  Sloan.  Upon  the  issuance  of  execution 
against  appellant,  he  filed  this  motion  to  cor- 
rect the  former  record  by  an  order  nunc  pro 
tunc,  alleging  that  the  suit  had  been  dlsmiss- 
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ed  as  against  bim  on  fbe  first  trial  by  a  Judg- 
ment rendered,  and  tbat  the  clerk  bad  by  mis- 
prision wrongfully  omitted  same  from  tbe  rec- 
ord. Appellee  filed  a  response,  and  denied 
tbat  the  cause  was  dismissed  as  to  Homer 
F.  Sloan;  tbat  any  judgment  of  dismissal 
was  rendered  in  his  favor,  and  not  entered 
tbrougb  error  or  misprision  of  tbe  clerk; 
alleged  tbat  a  verdict  was  rendered  in  fa- 
vor of  the  defendants  Eula  S.  Uzzell  and  al- 
so Homer  F.  Sloan,  and  tbat  upon  appeal  to 
tbe  Supreme  Court  it  was  reversed,  and  de- 
nied tbat  upon  the  new  trial  Homer  F.  Sloan 
was  not  a  party  to  tbe  suit  Several  wit- 
nesses testified  tbat  tbe  attorney  for  appel- 
lee dismissed  tbe  suit  as  to  Homer  F.  Sloan 
upon  the  trial  at  the  January  term  of  court 
1913,  of  the  case  of  Williams  v.  Eula  Sloan 
Uzzell  and  Homer  F.  Sloan,  not  alleging  as 
to  when  or  why  it  was  done,  some  of  them 
testifying  it  was  dismissed  after  the  jury 
bad  been  selected,  others  after  the  testimony 
had  been  heard,  and  still  others  after  tbe  in- 
structions were  given  to  tbe  Jury  by  the 
court,  and  during  the  argument.  They  state 
appellant's  attoniey  turned  to  the  court  and 
said,  "We  dismiss  as  to  Homer  F.  Sloan," 
and  appellant  testified  that  be  paid  no  fur- 
ther attention  to  the  suit,  and  did  not  know 
tbat  a  judgment  had  been  rendered  against 
him  upon  the  new  trial  thereof,  after  it  was 
remanded  by  tbe  Supreme  Court,  until  the 
sheriff  came  to  levy  an  e.Tecution  upon  his 
property.  Tbe  transcript  of  tbe  record  of 
tbe  first  case  was  introduced  in  evidence, 
and  also  a  copy  of  api)ellees*  brief  filed  on 
the  former  appeal.  The  brief  shows  the 
style  of  the  case  "Percy  H.  Williams,  Appel- 
lant, V.  Eula  S.  Uzzell  and  Homer  F.  Sloan, 
Appellees,"  and  was  signed  by  the.«;e  parties, 
and  not  by  counsel.  It  was  argued  therein 
tbat  there  was  no  Issue  except  as  to  tbe  bal- 
ance due  upon  tbe  note,  and  stated  that  "tbe 
court  instructed  tbe  jury  to  regard  tbe  tes- 
timony of  Mr.  Uzzell  only,  in  so  far  as  it  per- 
tained to  the  Interest  of  Homer  F.  Sloan  In 
this  action,"  etc.,  and,  "Tbe  appellee  Homer 
F.  Sloan  had  tbe  right  to  the  benefit  of  bis 
testimony,"  etc.  When  tbe  verdict  was  di- 
rected upon  the  new  trial,  tbe  precedent  for 
tbe  judgment  was  prepared  by  appellee's  at 
tomey,  and  bears  the  indorsement  of  appel- 
lant's attorneys,  "O.  K.,  A.  F.  Barham,"  im 
mediately  under  the  clause,  entering  judg- 
ment against  both  Eula  S.  Uzzell  and  Homer 
P.  Hloan.  Mr.  Barham  admitted  this  was 
his  signature,  but  stated  be  had  no  recollec- 
tion of  the  matter  at  all,  and  doubtless  sign- 
ed it  without  reading  it,  not  thinking  judg 
ment  would  be  attempted  to  be  entered 
against  any  one  but  E>ula  S.  Uzzell,  against 
whom  only  judgment  was  rendered. 

"The  court  has  authority  ot  any  subsequent 
term  to  correct  its  record  by  the  entry  nunc 
pro  time  of  a  judgment  that  was  rendered  at  a 
former  term."  Melton  v.  Railway,  99  Ark.  435, 
i:<9  S.  W.  2S9 ;  Citizens'  Bank  v.  First  Nation- 
al Bank,  177  S.  W.  21. 


[3]  The  purpose  of  a  nunc  pro  tunc  order, 
however,  is  to  make  tbe  record  reflect  tbe 
transaction  that  actually  occurred,  the  au- 
thority of  tbe  court  to  amend  its  record  by 
the  nunc  pro  tunc  order  extending  only  to 
make  It  speak  the  truth,  but  not  to  make  it 
speak  what  it  did  not  speak,  but  ougbt  to 
have  spoken.  Lourance  ▼.  Lanckford,  lOG 
Ark.  470,  153  S.  W.  692,  Ann.  Cas.  1915A. 
620;  Citizens'  Bank  t.  First  National  Bank, 
177  S.  W.  21. 

"But  where  the  jndgment  expresses  the  entire 
judicial  action  taken  at  the  time  of  its  rendi- 
tion, the  court  has  no  authority,  after  the  ex- 
piration of  the  term,  to  enlarge  or  to  diminish 
it  in  matter  of  substance,  or  in  any  matter  af- 
fecting the  merits.  Under  the  guise  of  an 
amendment  there  is  no  authority  to  revise  a 
judgment,  or  to  correct  a  judicial  mistake  or  to 
adjudicate  a  matter  which  might  have  been  con- 
sidered at  tbe  time  of  the  trial,  or  to  grant  an 
additional  relief  which  was  not  in  the  contem- 
plation of  the  court  at  the  time  the  judgment 
was  rendered.  Railway  v.  Bratton,  93  A.rk. 
234  [124  S.  W.  752]." 

[4]  Parol  testimony  alone,  if  of  satisfacto- 
ry character  and  sufficient  weight,  will  war- 
rant tbe  nunc  pro  tunc  entry  of  a  Judgment. 
Bobo  T.  State,  40  Ark.  224 ;  Liddell  v.  Bod- 
enheimer,  78  Ark.  364,  95  S.  W.  475,  115  Am. 
St  Rep.  42;  Murphy  v.  Citizens'  Bank,  84 
Ark.  100,  104  S.  W.  187,  934.  In  the  case 
last  cited  tbe  court  said: 

"We  are  aware  that  proof  to  change  and  cor- 
rect a  record  should  be  clear,  decisive,  and  un- 
equivocal to  the  effect  tbat  the  written  memorial 
does  not  reflect  the  facts." 

It  cannot  be  said  tbat  tbe  testimony  here- 
in Is  not  su£Scient  to  support  tbe  court's  find- 
ing, and  its  action,  denying  the  motion  to  en- 
ter a  judgment  of  dismissal  nunc  pro  tunc,  is 
affirmed. 


JOHNSON  et  al.  r.  STATE.    (No.  28.) 
(Supreme  Court  of  Arkansas.    May  31,  1915.) 

1.  Laboeny  «=»60— Ownership  of  Pbopebtt 
— PuiAniNO  AND  Peoof. 

Evidence  on  a  prosecution  for  larceny  held 
sufficient  to  sustain  the  allegation  of  the  indict- 
ment of  joint  ownership  of  the  property. 

[E!d.  •  Note. — For  other  cases,  gee  Larceny, 
Cent  Dig.  §§  15&-158;  Dec  Dig.  <S=»60.] 

2.  Criminal  Law  iS=>645— TRiAi^-ABQUiraNT 
OF  Counsel — Discretion  of  Court. 

Thougli  one  of  the  state's  counsel  in  the 
opening  argument  claimed  the  larceny  was  on 
September  1st,  and  tbe  other  in  tbe  closing  argu- 
ment claimed  it  was  on  June  Ist,  a  refusal  to 
allow  defendant's  counsel. to  reply  to  the  latter 
was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  1507-1509,;  Dec.  Dig.  <S= 
645.] 

3.  Criminal  Law  ®=>747— Province  of  Jtjkt 
— Conflicting  Evidence. 

It  is  for  the  jury  to  pass  on  any  inconsis- 
tencies or  apparent  contradictions  in  the  evi- 
dence as  to  wncn  the  offense  was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  1714,  1727 ;  Dec  Dig.  «=» 
747.] 

Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 
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Sidney  Jobninn  and  another  were  convict- 
ed, and  appeal.    Affirmed. 

G.  B.  Oliver,  of  Coming,  for  appellants. 
Wm.  h.  Moose,  Atty.  (Sen.,  and  Jno.  P.  Stree- 
pe;,  Asst  Atty.  Oen.,  for  the  Stat& 

SMITH,  J.  Appellants  were  convicted  of 
tbe  crime  of  grand  larceny  alleged  to  have 
been  committed  by  stealing  five  hogs,  the 
property  of  Edgar  Smith  and  Bert  Smith. 

Tbe  proof  upon  the  part  of  the  state  was 
to  tbe  effect  that  a  sow  and  four  pigs,  the 
property  of  the  Smiths,  were  stolen  about 
tbe  1st  of  September,  1914,  and  the  hogs  In 
question  were  found  at  appellant  Sidney 
Johnson's  home  In  Missouri,  just  over  the 
state  line,  and  appellants  offered  evidence  of 
a  rather  convincing  nature  that  tbe  hoga 
said  to  have  been  stolen  which  were  found 
in  Sidney  Johnson's  possession  had  been  con- 
tinuously in  his  possession  since  the  Ist 
day  of  June,  1914. 

[1]  It  is  first  insisted  as  a  ground  for  the 
rerersal  of  the  Judgment  that  the  proof  was 
losuffldent  to  sustain  the  allegation  of  ovm- 
enbip.  Tbe  testimony  upon  this  question 
was  substantially  as  follows:  Bert  Smith 
testilled  that  be  had  a  number  of  bogs  for 
sale  and,  among  others,  the  sow  In  question, 
and  the  sow  was  not  in  good  condition,  and 
he  made  an  arrangement  with  his  son,  which 
he  described  aa  follows: 

"When  I  wanted  to  sell  these  hogs  this  sow 
was  not  in  shape  to  sell,  and  they  wanted  to 
dock  her  so  much  off  for  the  shape  she  was  in, 
and  I  told  the  boy  to  keep  her  and  raise  him 
and  I  meat,  and  I  supposed  he  would  have  half 
of  that  Just  kill  them  and  keep  half  of  them. 
He  had  the  care  of  them  for  his  part  of  it,  and 
I  wouldn't  allow  a  dock  on  them." 

Edgar  Smith,  the  son,  testified  that  the 
father  gave  him  the  sow  with  the  under- 
standing that  he  should  have  a  half  inter- 
est in  all  tbe  meat  he  raised.  Appellants  in- 
sist that  the  effect  of  this  proof  is  to  show 
that  both  the  father  and  the  son  claimed  to 
own  the  sow,  and  that  such  proof  does  not  sus- 
tain the  allegation  of  Joint  ownership.  But 
we  think  the  effect  of  this  evidence  Is  to  show 
that  both  the  father  and  the  son  had  an  in- 
terest in  this  sow  and  in  her  pigs,  and  it  is 
immaterial  to  consider  whether  there  is  any 
conflict  in  their  testimony  as  to  the  extent  of 
their  respective  interests.  According  to  the 
evidence  of  each,  both  had  a  property  right  in 
the  sow,  and  between  them  they  were  tbe 
owners,  and  the  Indictment  alleges  a  Joint 
ownership. 

[2, 3]  It  is  also  insisted  that  the  proof  is 
insufl9cient  to  sustain  the  verdict  because  of 
the  conflict  in  the  evidence  as  to  tbe  time 
when  the  hogs  were  stolen.  And  it  is  further 
insisted  that  tbe  court  erred  In  not  permit- 
ting counsel  for  appellant  to  reply  to  tbe 
closing  argument  made  by  tbe  prosecuting 
attorney,  in  which  that  officer  stated  that  tbe 
hoga  had  been  stolen  in  this  state  about  tbe 
Ist  of  June,  when  special  counsel  represent- 


ing the  state  Insisted  in  tbe  opening  argu- 
ment that  the  bogs  had  been  stolen  from  tbe 
Smiths  about  the  1st  of  September.  It  ap- 
pears that  the  prosecuting  attorney  was  not 
in  the  courtroom  during  the  argument  of  the 
special  counsel,  and  after  the  statement  had 
been  made  in  tbe  closing  argument  that  the 
larceny  occurred  about  the  1st  of  June,  ap- 
pellants' counsel  demanded  the  right  to 
reply  to  this  argument,  for  tbe  reason  that 
this  position  had  not  been  taken  by  the  spe- 
cial counsel.  But  the  court  refused  to  grant 
appellants'  counsel  this  privilege,  and  excep- 
tions were  duly  saved  to  that  action.  The 
trial  court  has  a  discretion  in  the  decision  of 
such  questions,  and  it  does  not  appear  here 
that  there  was  such  an  abuse  of  this  discre- 
tion as  to  require  the  reversal  of  the  Judg- 
ment of  conviction.  It  is  conceded,  of  course, 
that  the  state  was  entitled  to  the  closing 
argument,  and  we  cannot  say  that  it  was 
error  for  the  respective  attorneys  represent- 
ing tbe  state  to  take  different  views  of  this 
evidence  and  to  present  those  views  in  their 
arguments  to  the  Jury.  Either  date  was 
within  three  years  of  the  date  of  the  Indict- 
ment upon  which  appellants  were  tried,  and 
proof  of  the  conmiission  of  tbe  larceny  at 
any  time  within  three  years  prior  to  the 
date  of  this  indictment  was  sufficient,  so  far 
as  the  allegation  of  time  was  concerned.  It 
is  the  province  of  the  Jury  to  pass  upon  any 
inconsistencies  or  apparent  contradictions  In 
the  evidence,  and  counsel  must  be  allowed 
some  latitude  In  their  discussion  of  such 
questions.  No  doubt  learned  counsel  for  ap- 
pellants pressed  upon  the  Jury,  as  be  has 
upon  us,  the  significance  of  this  proof,  but  he 
should  have  anticipated  the  argument  which 
the  prosecuting  attorney  afterward  made. 
The  evidence  upon  tbe  part  of  the  state  Is 
legally  suflldent  to  sustain  the  conviction, 
and  it  was  the  province  of  tbe  Jury  to  pass 
upon  conflicts  in  tbe  evidence,  and  the  Jury's 
finding  as  reflected  by  tbe  verdict  is  conclu- 
sive upon  us. 

No  other  grounds  for  reversal  are  urged 
in  the  briefs,  and  tbe  Judgment  of  the  court 
below  will  therefore  be  affirmed. 


HAGLIN  V.  FRIEDMAN.     (No.  399.) 
(Supreme  Court  of  Arkansas.     May  17,  1915.) 

Bills  and  Notes  «=  140— Kenbwai.  Note — 

Defenses — Consideration. 
The  defense  of  failure  of  consideration  is 
not  available   to   one   who,   with   knowledge  of 
the   failure  of   consideration    for   the    original 
note,  thereafter  executes  a  renewal  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
.Votes,  Cent.  Dig.  {§  3r)5-359;  Dec.  Dig.  «=» 
140.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

Action  by  Edward  Hagltn  against  Lewis 
Friedman.      Judgment    for    defendant,    and 
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plaintiff  appeals.     Reversed,  and  Judgment 
entered  for  plaintiff. 

Geo.  W.  Dodd,  of  Ft  Smltb,  for  appellant. 
Pryor  &  Mil^  of  Ft.  Smltb,  for  appellee. 

SMITH,  J.  Appellant  was  the  plaintiff  be- 
low, and  sued  appellee  on  a  note  executed  by 
him  to  tbe  order  of  appellant  for  the  sum  of 
$500.  The  note  was  dated  March  12,  1912, 
and  was  payable  six  months  after  date.  The 
execution  of  the  note  was  admitted,  but  ap- 
pellee alleged  In  his  answer  that  Its  execu- 
tion had  been  procured  by  fraud  and  that  the 
note  was  void  for  lack  of  consideration.  In 
support  of  these  defenses  appellee  offered  evi- 
dence to  the  effect:  That  the  Arkansas  Val- 
ley Trust  Company,  as  executor  of  the  estate 
of  one  Dave  Mayo,  was  selling  the  saloon  and 
restaurant  fixtures  of  the  estate.  The  sale 
bad  been  advertised,  and  sealed  bids  invited, 
and  appellee  had  put  in  a  bid.  The  fixtures 
were  located  in  a  building  owned  by  appel- 
lant, and  there  was  an  outstanding  contract 
for  tbe  lease  of  this  building  between  Mayo 
and  appellant,  and  Mayo's  executor  was  anx- 
ious to  make  a  disposition  of  the  fixtures, 
which  would  relieve  tbe  estate  from  Uability 
on  account  of  tbe  lease.  That  appellant  rep- 
resented to  appellee  that  he  would  use  his  in- 
fluence with  the  executor  of  the  Mayo  estate 
to  have  appellee's  bid  accepted,  and  that  he 
would  consent  for  appellee  to  take  an  assign- 
ment of  the  lease  upon  the  terms  agreed  upon 
in  the  contract  for  the  lease  made  with  Mayo, 
and  that  in  consideration  of  this  promise  ap- 
pellee executed  the  note  sued  on;  whereas, 
appellant  had  already  agreed  with  the  rep- 
resentative of  the  trust  company  for  the  sub- 
stitution of  appellee  as  a  tenant,  and  further 
that  the  executor  had  opened  the  bids,  and 
had  ascertained  that  appellee's  bid  was  the 
highest  bid  received,  and  that  tbe  trust  com- 


pany had  already  determined  to  accept  ap- 
pellee's bid. 

There  were  several  sharply  drawn  ques- 
tions of  fact  In  the  case,  but  tbe  verdict  of 
the  Jury  is  decisive  of  those  Questions.  Tbe 
transaction  upon  which  the  note  was  based 
took  place  in  August,  1908,  and  the  note  then 
given  was  renewed  from  time  to  time,  and 
the  interest  paid  thereon,  and  tbe  last  of 
the  notes  so  executed  is  the  one  now  sued  on. 
Various  exceptions  were  saved  to  the  action 
of  the  court  in  giving  and  refusing  instruc- 
tions; but  the  court  in  effect  told  the  Jury 
that,  if  tbe  facts  were  found  to  be  as  here- 
in stated,  a  verdict  should  be  returned  in 
favor  of  appellee,  and  the  verdict  was  so  re- 
turned. 

It  Is  undisputed,  however,  that  appellee 
bought  the  fixtures,  and  took  possession  of 
the  buUding,  and  occuptied  it  in  accordance 
with  the  terms  of  the  contract  for  the  lease ; 
and  it  is  also  undisputed  that  appellee  was 
advised,  immediately  after  executing  tbe 
first  note,  of  all  the  facts  here  stated.  There- 
after the  note  was  frequently  renewed.  The 
effect  of  renewing  a  note  which  was  void  for 
the  wont  of  consideration  was  considered  by 
this  court  in  the  case  of  Stewart  v.  Simon, 
111  Ark.  358,  163  S.  W.  1135,  and  the  autlior- 
ities  were  there  reviewed,  and  the  law  was 
stated  to  be  that  the  defense  of  failure  of 
consideration  was  not  available  to  one  who, 
with  knowledge  of  the  failure  of  tbe  consider- 
ation for  the  original  note,  thereafter  ex- 
ecuted a  renewal  note. 

Applying  the  principle  there  stated  to  the 
facts  of  this  case,  it  follows  that  a  verdict 
should  have  been  directed  in  appellant's  fa- 
vor; and  the  Judgment  of  the  court  below  will 
be  reversed,  and  Judgment  will  be  entered 
here  for  appellant  for  tbe  amount  of  the  note 
and  tbe  Interest  tbereon. 
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FAKLET  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    June  18,  1915.) 

1.  Gbiminai.  IiAW  «=»519— Evidence— Admis- 
sions—Dtjbzss. 

The  Anti-Sweating  I<aw  (Laws  1912,  c. 
135),  which  provides  that  no  confession  obtain- 
ed by  the  process  of  sweating,  as  therein  de- 
fined, shall  be  admissible,  does  not  apply  to 
statements  by  the  accused  when  questioned  by 
the  officers,  in  which  he  denied  his  guilt  and 
attempted  to  explain  bis  possession  of  the  stolen 
property. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  Si  1163-1174;  Dec.  Dig.  «=» 
619.] 

2.  CBnoNAi.  Law  <s=s>721— Tkiait-Aboumbnt 
—Comment  on  Failure  to  Testift. 

Where  accused  did  not  testify  in  his  own 
behalf,  argument  by  the  prosecuting  attorney,  in 
which  he  called  attention  to  the  testimony  of 
witnesses  for  the  state  as  to  the  statements  made 
by  defendant,  and  stated  that  nobody  had  denied 
them,  is  not  a  comment  on  defendant's  failure 
to  testify,  contrary  to  Or.  Code  Prac  {  223,  sub- 
sec.  1. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1672;  Dec.  Dig.  «=>721.] 

3.  BUBGLAEY     <S=»46— iNSTBUCrlONB— FBLONI- 

ovaLY.  .       «      V      ,• 

Instructions  in  a  prosecution  for  DreaKiog 
into  a  storehouse  contrary  to  Ky.  St  S  1104, 
which  did  not  contain  the  word  "feloniously, 
are  not  therefore  erroneous. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §§  111-120;   Dec.  Dig.  «=>46.] 

Appeal  from  Circuit  Court,  Monroe  County. 
Bob  Farley  was  eonvictfid  of  breaking  Into 
a  storehouse,  and  he  appeals.    Affirmed. 

Balrd  &  Richardson,  of  Glasgow,  and  Sher- 
man Spear,  of  Tompklnsvllle,  for  appellant 
Jas.  Gamett,  Atty.  Gen.,  and  Bobt  T.  Cald- 
well, Asst  Atty.  Gen.,  for  the  Commonwealth. 

TURNER,  J.  Appellant  was  Indicted  In 
the  Monroe  circuit  court  charged  with  the 
crime  of  breaking  Into  a  storehouse,  under 
the  provisions  of  section  1164,  Kentucky 
Statutes.  Upon  his  trial  he  was  found  guilty 
and  sentenced  to  Imprisonment  from  one  to 
five  years,  and  he  has  appealed. 

At  Fountain  Run  In  Monroe  county,  W.  B. 
Downing  was  the  owner  and  proprietor  of 
a  drug  store.  In  Dovming's  drug  store  the 
town  marshal  of  the  village  maintains  hla 
office.  On  one  night  in  June,  1914,  the  store 
was  broken  into  and  the  marshal's  pistol, 
a  flash  light  belonging  to  Downing,  and  nu- 
merous other  articles  of  value  were  taken. 
Within  a  month  one  Claude  Eaton  was  found 
to  be  In  possession  of  the  pistol  of  the  mar- 
shal and  Andy  Woods  In  possession  of  the 
flash  light  so  taken  from  the  store.  Upon  be- 
ing arrested  the  two  men  claimed  to  have 
bought  the  articles  from  appellant.  Bob  Far- 
ley, whereupon  he  was  arrested. 

The  evidence  against  Farley  Is  wholly  cir- 
cumstantial, and  Is  about  as  follows:  On 
the  night  the  store  was  broken  into,  he,  with 
several  other  boys,  was  around  the  village. 
Late  that  night  he  and  one  other  boy  started 


home  together,  but  separated  at  a  point  a 
short  distance  from  Downing's  store,  one  go- 
ing In  one  direction  and  one  In  the  other; 
thereafter  appellant  sold  the  pistol  to  Claude 
Eaton,  and  claimed  to  have  bought  It  from 
a  boy  in  Tennessee,  but  told  him  not  to  tell 
where  he  got  it;  he  sold  the  flash  light  to 
Woods  and  claimed;  to  have  found  it  After 
he  was  arrested  and  In  custody  of  the  officer 
he  told  the  officer  and  Downing  that  he  had 
found  the  pistol  In  a  buggy  at  a  livery  stable 
In  town,  and  that  he  had  found  the  flash 
light  In  the  street  He  did  not  testify  for 
himself,  but  Introduced  bis  brother  In  an  ef- 
fort to  establish  an  alibi.  The  brother's  tes- 
timony was  In  effect  that  he  had  slept  with 
appellant  at  their  home  on  that  night,  and 
that  he  did  not  leave  there,  and  that  they 
had  gone  home  together.  There  is  some  tes- 
timony in  the  record  discrediting  at  least  a 
part  of  the  brother's  testimony. 

Three  grounds  for  reversal  are  urged: 
First,  that  while  appellant  was  in  the  cus- 
tody of  the  officer  the  Anti-Sweating  Law  of 
1912  (Laws  1912,  c.  135)  was  violated;  sec- 
ond, improper  argument  by  the  attorney  for 
the  commonwealth;  and,  third,  error  in  the 
instructions. 

[1]  The  first  complaint  is  based  upon  the 
evidence  of  statements  made  by  appellant 
after  he  was  arrested  and  in  the  custody  of 
the  officer,  and  while  he  was  being  interview- 
ed by  the  officer  and  Downing ;  at  that  Inter- 
view appellant  protested  all  along  that  he 
had  not  broken  into  the  store,  and  told  the 
parties  where  he  had  gotten  the  flash  light 
and  pistcd.  Upon  being  informed  by  Downing 
that  he  had  no  desire  to  prosecute  him,  and 
that  if  he  would  pay  for  the  articles  he  would 
not  prosecute  him  unless  he  was  compelled  to, 
appellant  again  protested  his  innocence,  and 
said  he  could  not  return  the  articles  because 
he  did  not  have  them,  but  that  he  had  rather 
pay  for  them  than  to  be  charged  with  such 
an  offense,  and  it  was  arranged  that  he 
should  give  his  note  with  his  brother,  who 
was  present,  as  surety,  which  was  done,  and 
the  note  was  afterwards  paid.  It  Is  the  view 
of  attorneys  for  appellant  that  this  was  a 
violation  of  the  Anti-Sweating  Law.  The 
third  section  of  the  Anti-Sweating  Law  pro- 
vides that  no  confession  obtained  by  means  of 
the  sweating  defined  in  the  act  shall  be  admit- 
ted as  evidence  In  the  courts  of  this  state, 
and  shaU  be  deemed  to  have  been  obtained 
under  duress.  Upon  the  very  f^ce  of  the  act 
it  has  no  application  to  the  evidence  produc- 
ed in  this  case;  Instead  of  confessing,  the 
appellant  insisted  throughout  the  interview 
upon  his  innocence  of  the  charge,  and  ex- 
plained to  those  present  how  he  came  Into 
possession  of  the  pistol  and  flash  light 

[J]  Appellant's  next  contention  Is  that  sub- 
section 1,  §  223,  of  the  Criminal  Code,  which 
gives  the  right  to  a  defendant  in  a  criminal 
or  penal  prosecution  to  testify  in  his  own  be- 
half, but  provides  that  his  failure  to  do  so 
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sbaK  not  be.  commented  upon  or  allowed  to 
create  any  presumption  against  blm,  was  vio- 
lated. In  his  ar^ment  the  commonwealth's 
attorney  referred  to  the  fact  that  the  de- 
fendant had  told  two  different  stories  about 
where  he  had  found  the  pistol,  and,  turning 
to  the  defendant,  said,  "Nobody  has  denied 
It"  He  referred  to  the  testimony  of  Down- 
ing and  the  marshal,  and,  turning  to  defend- 
ant and  his  counsel,  declared  that  nobody 
had  denied  it.  It  is  the  contention  of  coun- 
sel for  appellant  that  this  was  equivalent  to 
calling  the  attention  of  the  Jury  to  the  fact 
that  appellant  bad  not  testified  in  bis  own 
behalf,  and  was  contrary  to  the  letter  and 
spirit  of  the  section  of  the  Code  referred  to. 
But  It  seems  to  us  that  it  would  be  an  unrea- 
sonable restriction  upon  the  rights  of  the  at- 
torney for  the  commonwealth  to  say  that 
he  might  not  call  attention  to  the  fact  that 
certain  evidence  adduced  In  the  case  had  not 
been  contradicted,  and  even  emphasise  that 
statement  That  these  facts  were  not  denied 
did  not  necessarily  refer  to  the  fact  that  de- 
fendant bad  not  testified;  they  might  have 
been  denied  as  well  by  other  witnesses  as  by 
tile  defendant  himself. 

[3]  It  is  complained  that  the  word  "felo- 
niously," used  in  the  statute  under  which  the 
indictment  was  drawn,  was  not  used  in  the 
instructions,  but  only  the  word  "forceably." 
The  failure  to  use  the  word  "feloniously"  In 
the  instruction,  although  it  is  used  In  the 
statute  under  which  the  prosecution  is  had, 
Is  not  reversible  error.  The  necessity  of  the 
use  of  the  word  in  an  Indictment,  and  the 
necessity  of  its  use  In  an  instruction  present 
entirely  different  questions.  This  difference 
is  pointed  out  with  care  and  particularity  in 
the  case  of  Stout  v.  Commonwealth,  123  Ky. 
184,  94  S.  W.  15,  29  Ky.  Law  Rep.  627,  13 
Ann.  Cas.  547. 

Perceiving  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 


DISTRICT  OF  CLIFTON  IN  CAMPBELL 
COUNTX  v.  CUMMINS. 

(Court  of  Appeals  of  Kentucky.    June  18, 1915.) 

1.  municipai,  cobpobations  ®=»57— powebs 
—Delegation  of  Authobitt. 

The  measure  of  power  conferred  upon  mu- 
nicipal corporations  is  subject  to  Ipgislative  dis- 
cretion, and  in  the  absence  of  an  express  dele- 
gation or  a  necessary  inference  from  some  ex- 
press power,  the  municipality  has  no  authority 
to  act. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $§  144,  148 ;  Dec.  Dig. 
«8=»57.] 

2.  Licenses  €=»6  — Powebs  of  Mttnicipau- 

TIES. 

Where  a  municipality  by  charter  has  been 
granted  the  power  to  impose  certain  enumerat- 
ed license  taxes,  it  lias  no  incidental  or  implied 
power  to  tax  vehicles  where  such  power  is  not 
included  within  the  powers  delegated. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §g  6,  6,  19 ;    Dec.  Dig.  <S=>6.] 


Appeal  from  Circuit  Court,  Campbell 
County. 

Suit  by  J.  L,  Cummins  against  the  District 
of  Clifton  In  Campbell  County  to  enjoin  the 
district  from  prosecuting  complatoant  for 
falling  to  comply  with  an  ordinance.  B^m  a 
Judgment  for  complainant,  defendant  ap- 
peals.   Affirmed. 

Howard  M.  Benton,  of  Newport,  and  Elmer 
C.  Schwertman,  of  Clifton,  P.  O.,  Newport, 
for  appellant.  Barbour  &  Bassmann,  of  New- 
port, tor  appellee. 

NUNN,  J,  The  district  of  Clifton  in  Camp- 
bell county  is  a  municipality,  but  not  a  city 
or  town  as  designated  by  chapter  89  of  the 
Kentucky  Statutes.  This  municipality,  by 
an  act  approved  February  15,  1888,  was  In- 
corporated and  given  certain  powers  of  self- 
government  vested  in  a  board  of  trustees. 
The  autonomy  of  the  district  as  a  munici- 
pality was  recognized  by  this  court  In  the 
case  of  Gleason  t.  Weber,  155  Ky.  431,  159 
S.  W.  976. 

Section  6  of  the  act  creating  the  municipal- 
ity gave  to  the  board  of  trustees  the  power 
to  levy  and  collect  an  ad  valorem  tax,  a  li- 
cense tax  on  the  gross  receipts  of  any  busi- 
ness conducted  wltliln  the  corporation,  and 
the  "power  to  license  each  tavern,  hotel, 
coffee  bouse,  or  any  other  establishment 
wherein  malt,  fermented,  vinous,  or  spiritu- 
ous liquors  are  retailed."  The  board  of 
trustees  of  the  district  of  Clifton  by  an  ordi- 
nance approved  June  17,  1914,  imposed  a  li- 
cense tax  of  from  $3  to  $5  on  the  several 
kinds  of  vehicles  designated  therein  which 
were  used  upon  the  streets  of  said  district 

The  appellee,  a  painting  contractor,  resi- 
dent of  the  district,  is  the  owner  of  a  horse 
and  wagon  which  plies  the  streets  of  the  dis- 
trict and  under  the  ordinance  he  is  subject 
to  the  tax  of  $3  per  annum  for  the  use  of 
said  horse  and  wagon  upon  the  streets  of 
the  corporation.  In  response  to  appellee's  pe- 
tition the  circuit  court  enjoined  the  officers  of 
the  district  from  arresting  and  prosecuting 
appellee  for  falling  to  comply  with  the  or- 
dliuince,  from  which  judgment  this  appeal  is 
prosecuted. 

The  appellant  insists  that,  under  the  gen- 
eral welfare  clause  of  Its  charter,  and  in  the 
exercise  of  its  police  power,  it  has  the  right, 
in  the  absence  of  specific  authority  so  to  do, 
to  impose  a  reasonable  license  tax  on  ve- 
hicles; that  a  license  fee  of  $3  Is  too  small 
to  be  deemed  a  revenue  measure,  and  that  the 
wisdom  of  the  board  of  trustees  In  providing 
a  system  of  registering  vehicles  for  which  a 
fee  is  charged  should  not  be  questioned  by 
this  court 

[1, 2]  The  measure  of  power  conferred  upon 
municipal  corporations  is  subject  to  legisla- 
tive discretion,  and  it  is  the  settled  rule  in 
this  jurisdiction  that  In  the  absence  of  an 
express  delegation,  or  a  necessary  inference 
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from  suae  express  power,  the  municipality 
cannot  lawfully  act  The  district  of  CUftoD 
was  granted  the  power  to  Impose  certain  li- 
cense taxes  which  are  enumerated  In  the  act 
of  the  Legislature'  delegating  the  power,  but 
tbe  right  to  levy  a  tax  on  vehicles  Is  not  in- 
clQded  within  the  delegation  to  the  district 
This  right  cannot  be  Implied  from  the  grant ; 
neither  is  It  an  Incident  to  the  power  grant- 
ed to  the  manldpellty.  In  the  case  of  Bow- 
ser &  Co.  T.  Thompson,  Judge,  103  Ky.  331, 
45  S.  W.  73,  20  Ky.  Law  Rep.  31,  this  court 
held  that  an  ordinance  of  the  city  of  Louls- 
Tllle  Imposing  a  tax  on  certain  veMcles  was 
ralld  because  the  Legislature  had,  by  section 
3011  of  the  Kentucky  Statutes,  delegated  to 
dties  of  the  first  class  the  power  to  impose  a 
license  tax  on  "each  vehicle  running  In  the 
dty." 

In  City  of  Henderson  r.  Lockett,  etc.,  157 
Ky.  366,  163  S.  W.  199,  this  court  held  that 
an  ordinance  of  the  city  of  Henderson  impos- 
ing a  tax  on  automobiles  was  valid,  because 
the  General  Assembly,  by  section  3290,  had 
del^iated  to  cities  of  the  third  class  the  pow- 
ec  to  "license,  tax  and  regulate  hackneys, 
carriages,  cars,  omnibuses,  wagons,  drays 
and  all  other  vehicles." 

In  the  case  of  City  of  Covington  v.  Woods, 
98  Ky.  344,  33  S.  W.  84,  17  Ky.  I^aw  Rep.  927, 
this  court  had  under  consideration  an  ordi- 
nance passed  by  the  city  of  Covington,  a 
city  ct  the  second  class.  Imposing  a  license 
tax  on  "all  vehldes  owned  by  persons,  within 
or  without  the  corporate  limits  of  the  city, 
making  use  of  the  streets  for  whatsoever  pur- 
pose, except  farmers  marketing  the  products 
of  their  farms."  Section  3058  of  the  Ken- 
tucky Statutes  authorizes  cities  of  the  second 
class  to  license  certain  vehicles  enumerated 
therein  and  "all  other  vehicles  used  or  let 
for  hire."  This  court  held  that  the  words 
"used  or  let  for  hire"  limited  the  authority 
granted  to  the  city  to  such  vehicles  as  were 
used  for  public  purposes,  and  said: 

"We  conclude  that  the  ordinance,  in  so  far  as 
it  imposes  license  tax  on  vehicles  used  or  let  for 
hire,  is  valid ;  in  so  far  as  it  attempts  to  impose 
license  fees  on  vehicles  not  used  •  •  •  for 
hire  it  is  invalid.  The  General  Assembly  did 
not  delegate  the  power  to  the  general  councils  of 
cities  of  the  second  class  to  impose  license  fees 
on  vehicles  not  used  or  let  for  hire,  and  if  the 
General  Assembly  had  the  constitntional  right 
to  grant  such  ^ower  (and  we  do  not  decide  the 
question,  as  it  is  not  involved  in  this  case)  then 
the  cities  of  the  second  class  could  only  exercise 
it  after  receiving  such  grant." 

In  Simrall  &  Co.  v.  City  of  Covington,  90 
Ky.  444,  14  S.  W.  369,  12  Ky.  Law  Rep.  404, 
9  I/.  B.  A.  556,  29  Am.  St  Rep.  398,  the  city 
conncil  adopted  an  ordinance  requiring  a 
license  tax  to  be  paid  by  agents  of  "insur- 
ance companies  not  located  within  the  dty  of 
Covington."  The  charter  of  the  dty  pro- 
vided that  "the  council  shall  have  the  power 
to  license  and  tax  all  exchange,  loan  and 
brokei's  offices,  agencies  of  insurance  of- 
fices   •    «    •    In  said  city."    This  court  held 


that  the  ordinance  exceeded  the  anthmrlty 
granted  by  the  General  Assembly,  that  It  was 
unreasonable  and  partial  legislaticm  on  the 
part  of  the  city  council  and  therefore  void, 
and  we  laid  down  the  following  general  piin- 
dple  of  construing  dty  charters,  which  has 
been  consistently  adhered  to  by  this  court: 

"Municipal  corporations  may  exercise,  first, 
those  powers  which  are  expressly  granted ;  sec- 
ond, those  necessarily  implied,  or  incident  to 
those  expressly  granted,  and  which  are  indis- 
pensable to  a  proper  execution  of  the  object  of 
the  corporation.  Their  authority  is  not  to  be 
so  strictly  construed  as  to  defeat  the  legislative 
intention,  but  if  there  is  a  fair  and  reasonable 
doubt  of  the  existence  of  the  power,  it  should 
be  resolved  by  the  court  against  the  municipal- 
ity ;  and  especially  so,  if  the  exercise  of  it  will 
encroach  upon  the  rights  of  the  individual  or 
the  public.  The  scope  of  the  delegated  sover- 
eignty is  not  to  be  enlarged  by  liberal  construc- 
tion. These  principles  are  elementary,  and  the 
citation  of  authority  is  unnecessary." 

The  power  of  the  board  of  trustees  of  the 
district  of  Clifton  is  limited  to  the  express 
grant  of  authority  contained  In  the  charter, 
which  Is  the  act  of  the  General  Assembly  of 
the  commonwealth  of  Kentucky  approved 
February  15,  1888.  By  this  grant  of  author- 
ity the  Legislature  did  not  give  the  board  of 
trustees  the  power  to  Impose  a  license  tax 
upon  vehicles  of  any  kind,  and  It  follows  that 
the  ordinance  is  void,  and  for  that  reason 
It  is  not  necessary  for  this  court  to  determine 
the  other  questions  raised  by  the  appellant. 

Wherefore  the  judgment  of  the  Campbell 
circuit  court  la  affirmed. 


FINLET  et  aL  v.  ROSE,  County  Judge,  et  al. 

(Court  of  Appeals  of  Kentucky.     June  15, 
1915.) 

1.  Counties  «=»178— Impbovement  Bonds- 
Submission  TO  PoPULAB  Vote. 

Under  the  act  of  1914  (Ky.  St  §4307)  rela- 
tive to  the  issuance  of  county  bonds  for  road 
building,  it  is  not  necessary  that  a  petition 
for  an  election  on  such  issue  lie  over  from  one 
term  of  the  county  court  to  another  terra,  but 
the  election  may  be  called  on  the  first  day  of 
the  term  where  the  petition  was  filed  before  the 
term. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  !§  269-273;   Dec.  Dig.  e=»178.] 

2.  Counties   <3=»178 — Impbovement   Bonds — 
Submission  to  Populab  Vote— Ballots, 

Under  the  act  of  1914  relative  to  the  issu- 
ance of  county  bonds  for  road  building,  the 
county  clerk  has  an  implied  power  where, 
through  his  mistake  or  that  of  the  printer,  bal- 
lots originally  delivered  to  the  election  officers 
stated  the  amount  of  the  bonds  incorrectly,  to 
deliver  new  ballots  and  to  take  up  and  destroy 
the  old  ones,  since  such  power  is  necessary  to 
prevent  the  avoidance  of  the  election,  not 
through  an;^  defect  of  the  law,  but  because  of  the 
acts  of  an  individual. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  269-273 ;   Dec.  Dig.  <S=>178.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Suit  by  Charles  Finley  and  others  against 
B.  F.  Rose,  as  (bounty  Judge,  and  others. 
Front  the  Judgment  dismissing  the  petition 
on  demurrer,  the  plalutlffs  appeal.    Affirmed. 
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Stephens  &  Steely,  of  Williamsburg,  for 
appellants.  Bryant  &  Lawson,  of  Williams- 
burg, for  appellees. 

MILLER,  C.  J.  The  petition  In  this  case 
sought  to  enjoin  the  Whitley  fiscal  court 
from  issuing  road  and  bridge  bonds  of  the 
face  value  of  $250,000  pursuant  to  an  elec- 
tion held  in  Whitley  county  on  April  24, 
1915.  At  the  election  3,153  votes  were  cast 
in  favor  of  the  bond  issue,  and  544  votes 
against  it.  The  circuit  court  sustained  a 
demurrer  to  the  petition,  and  subsequently 
dismissed  it ;  and  from  that  order  the  plain- 
tiffs appeal. 

It  is  stated  in  the  brief  for  the  appellees 
that  the  petition  raises  practically  all  the 
questions  that  were  passed  upon  by  this 
court  in  Walsh  v.  Asher,  Judge,  163  Ky.  377, 
173  S.  W.  808,  and  Albright  v.  Ballard, 
Judge,  164  Ky.  747,  176  S.  W.  185,  which  are 
known  as  the  Bell  County  Bond  Case  and 
the  Rockcastle  County  Bond  Case,  respec- 
tively, and  one  further  question.  Upon  an 
examination  of  the  petition,  however,  we  find 
only  two  objections  there  interposed  to  the 
validity  of  the  bonds:  (1)  That  the  petition 
for  the  election  was  filed  on  January  29, 
1915,  at  a  time  when  the  Whitley  county 
court  was  not  in  session,  and  that  the  elec- 
tion was  ordered  on  the  1st  day  of  Febru- 
ary, 1915,  that  being  the  1st  day  of  the  Feb- 
ruary term  of  the  Whitley  county  court,  and 
without  laying  the  petition  over  for  30  days ; 
and  (2)  that  after  the  clerk  of  the  Whitley 
county  court  had  caused  the  ballots  to  be 
printed  and  delivered  to  the  several  election 
officers,  it  was  discovered  that  by  a  printer's 
error  the  ballots  submitted  to  the  voters  the 
proposition  whether  they  would  authorize 
an  indebtedness  in  the  sum  of  "$250,"  in- 
stead of  "$250,000";  whereupon  the  clerk 
caused  new  ballots  to  be  printed  so  as  to 
correct  the  error  in  the  original  ballots,  and 
distributed  the  new  ballots  to  the  election  of- 
ficers In  lieu  of  the  original  ballots,  which 
were  taken  up  by  the  clerk,  and  destroyed. 
In  short,  it  is  contended  under  the  first  ob- 
jection that  the  Whitley  county  court  was 
without  jurisdiction  to  order  the  election, 
and  under  the  second  objection  that  the 
county  clerk  was  without  authority  to  sub- 
stitute the  new  ballots  for  the  old  ones,  and 
that  the  election  was,  for  both  reasons,  void. 

We  find  no  other  question  raised  by  the 
petition. 

[1]  1.  In  Walsh  t.  Asher,  Judge,  163  Ky. 
377,  173  S.  W.  808,  and  again  In  Albright  v. 
Ballard,  Judge,  164  Ky.  747,  176  S.  W.  185, 
It  was  expressly  held  that,  under  the  act  of 
1914,  it  was  not  necessary  that  the  petition  for 
the  election  should  lie  over  from  one  term 
of  the  county  court  to  another  term  before 
the  court  could  call  the  election.  This  ques- 
tion may  therefore  be  treated  as  closed,  un- 
der our  present  statute. 

[J]  2.  The  second  objection,  which  ques- 
tions the  power  of  the  county  clerk  to  issue 


new  ballots  and  substitute  them  for  otber 
ballots  which  had  theretofore  t)een  delivered 
to  the  election  officers,  presents  a  more  se- 
rious question.  It  is  conceded  ttiat  the  stat- 
ute grants,  in  terms,  no  such  power  to  the 
clerk,  and  that,  if  It  exists  at  all,  it  is  by 
implication  only. 

In  the  late  case  of  Wallbrecht  v.  Ingram, 
164  Ky.  472,  175  S.  W.  1022,  there  was  a 
shortage  of  ballots  at  a  precinct,  and  it  was 
contended  that  the  clerk  had  the  right  to 
furnish  a  greater  number  of  ballots  in  case 
of  their  need  than  he  was  required  to  fur- 
nish by  the  statute.  In  denying  that  power 
to  the  clerk,  but  in  also  recognizing  his  pow- 
er to  furnish  ballots  in  certain  exceptional 
cases,  this  court  said: 

"It  has  been  suggested  tliat  a  condition  like 
this  might  be  remedied  if,  upon  a  satisfactory 
showing  made  to  the  clerk  before  the  ballots 
were  printed  by  persons  acquainted  with  the 
necessity  for  more  ballots  than  the  statute  pro- 
vides for,  he  should  be  authorized  to  exceed  the 
statutory  number  and  furnish  any  precinct  what 
appeared,  from  the  representations  made  to  him, 
a  sufficient  number  of  extra  ballots  to  accom- 
modate the  voters  in  the  particular  precinct. 
The  difficulty,  however,  in  adopting  that  sug- 
gested relief  is  to  be  found  in  the  fact  that  it 
would  operate  to  materially  change  the  statute. 
The  statute  is  simple  and  direct  as  well  as  man- 
datory in  its  nature,  and  we  are  not  aware  of 
any  rule  of  law  or  authoritative  precedent  that 
would  •  •  •  permit  the  clerk  to  furaish  a 
larger  number  of  ballots  than  the  statute  pro- 
vides for.  Under  these  circumstances,  although 
recognizing  that  occasionally,  as  in  this  case,  a 
failure  to  furnish  a  sufficient  number  of  ballots 
may  operate  to  deprive  some  persons  of  the 
right  of  suCFrage,  we  do  not  feel  at  liberty  to 
announce  any  remedy  along  the  Une  suggested. 
We  think  the  safe  course  to  pursue  is  to  leave 
the  matter  as  the  Legislature  arranged  it,  sub- 
ject, of  course,  to  its  power  to  make  such  chang- 
es as  it  may  think  proper.  The  application  of 
what  we  have  said  on  this  subject  is,  of  coarse, 
to  be  confined  to  the  precise  question  before  us, 
and  we  do  not  mean  to  bold  that,  if  by  some 
misfortune,  accident,  or  fraud  the  ballots  fur- 
nished by  the  clerk  should  be  lost  or  destroy- 
ed or  stolen,  the  clerk  might  not  supply  a  suffi- 
cient number  of  ballots  to  take  the  place  of  those 
lost,  destroyed,  or  stolen,  if  he  could  do  so  in 
time  to  permit  the  election  to  be  held  in  the 
manner  provided  by  law." 

The  course  suggested  in  the  closing  para- 
graph of  the  foregoing  excerpt  was  based 
upon  the  language  used  by  this  court  in 
SchoU  V.  Bell,  125  Ky.  750,  102  S.  W.  248,  31 
Ky.  Law  Rep.  335.  In  that  case  certain  bal- 
lots were  lost  or  stolen,  and  the  clerk  took 
steps  to  have  them  reprinted  in  order  that 
the  election  might  be  held.  Upon  the  advice 
of  counsel,  however,  he  declined  to  deliver 
the  ballots,  and  they  were  not  used.  In  com- 
menting upon  that  situation,  we  there  said: 

"But,  to  prevent  similar  confusion  In  the  fu- 
ture, we  deem  it  proper  to  add  that  the  people 
of  a  district  are  not  to  be  disfranchised  becaura 
the  ballots  are  lost  or  stolen,  if  they  may  still 
be  supplied  by  the  county  clerk  in  time  to  bold 
the  election." 

In  Wallbrecht  v.  Ingram,  supra,  the  court, 
however,  clearly  pointed  out  the  distinction 
between  a  case  where  the  shortage  of  ballots 
was  due  to  the  Inadequacy  of  the  law  and  a 
case  where  the  shortage  was  due  to  the  act 
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of  an  Individual,  either  tbrough  Inadrert- 
ence  or  fraud ;  and  in  the  latter  class  of 
cases  It  was  suggested  that  the  clerk  might 
act  so  as  to  permit  the  election  to  properly 
proceed.    Upon  that  point  the  court  said: 

"It  ia,  however,  at  once  apparent  that  the  con- 
dition before  the  court  in  that  case  was  so  very 
different  from  the  one  here  presented  that  what 
was  said  in  that  case  can  have  no  application 
here.  In  that  case,  through  no  fault  or  inade- 
qaacy  of  the  law,  the  voters  in  certain  precincts 
were  about  to  be  disfranchised  by  fraud,  to  pre- 
vent which  the  court  said  that  the  clerk  might 
furnish  other  ballots  in  place  of  those  that  had 
been  lost  or  stolen.  Manifestly,  this  ruling  was 
correct,  for  if  it  should  happen,  through  some 
accident  or  misfortune  or  fraud,  that  the  ballots 
were  lost  or  destroyed  on  or  before  the  day  of 
the  election  the  clerk  should,  have  the  right  to 
supply  them,  if  he  could  do  so  in  time  to  hold 
the  election.  But,  in  the  case  we  have  the  clerk 
performed  Ms  statutory  duty,  and  all  the  ballots 
lornisbed  by  him  were  used.  There  was  no 
fraud  practiced  by  any  person  connected  with 
the  election,  nor  was  the  insufficiency  of  the 
number  of  ballots  due  to  accident  or  misfortune 
of  any  kind.  The  disfranchisement  of  the  vot- 
ers simply  resulted  from  the  failure  of  the  stat- 
ute to  make  adequate  provision  for  furnishing 
a  sufficient  number  of  ballots."  Wallbrecbt  v. 
Ingram,  164  Ky.  473,  175  S.  W.  1022. 

Under  this  view  of  the  statute,  and  the 
clerk's  powers  thereunder,  we  are  of  opinion 
that,  the  error  In  the  ballot  having  arisen 
from  a  mistake  or  neglect  of  the  printer  or 
the  clerk,  and  not  from  any  deficiency  In  the 
law,  the  clerk  properly  corrected  the  error 
in  order  that  the  question  submitted  by  the 
county  court  should  properly  be  stated  upon 
the  ballot  Otherwise  the  election  would 
have  been  a  nullity,  and  the  county  put  to  a 
large  and  unnecessary  expense. 

Judgment  affirmed. 


MASON,  EVANS  &  SETS  ▼.  HELOAN 

(two  cases). 
(Court  of  Appeals  of  Kentucky.    June  18,  1915.) 

1.  Petsiciars  and  Sdboeons  «=>18— Actions 

FOB  MaLPBACTICE— <lUB8TI0N  FOB  JUBT. 

In  an  action  against  surgeons  for  malprac- 
tice in  connection  with  an  attempted  operation 
for  the  removal  of  a  goiter,  evidence  held  to 
make  a  case  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §i  34-11,  43-^,  48; 
Dec  Dig.  <S=>18.] 

2.  New  Teial  iS=»103  —  Nkwi-t  Disco vebeo 
Evidence— Matebialitt. 

In  an  action  against  surgeons  for  malprac- 
tice in  connection  with  an  attempted  operation 
for  the  removal  of  a  goiter,  it  appeared  that 
after  an  incision  was  made  the  operation  was 
discontinued,  and  it  was  defendants'  claim  that 
this  was  necessary,  because  of  the  discovery  of 
a  vein  in  such  a  condition  that  it  could  not  be 
ligated  or  clos^  by  usual  methods,  and  that 
it  was  necessary  to  stop  the  flow  of  blood  by 
means  of  packing  Inserted  into  the  incision. 
There  was  evidence  for  plaintiff  that  the  wound 
made  Iv  this  incision  had  not  yet  healed  at  the 
time  of  the  trial.  After  a  judgment  for  plain- 
tiff, an  operation  was  performed  by  another  sur- 
geon, who  testified,  on  a  petition  for  a  new  trial, 
that  he  discovered  a  malignant  cancerous  con- 
dition, and  that  this  would  have  kept  the  wound 
from  healing,  and  that  this  condition  could  not 


have  been  discovered  by  the  incision    made  by 

defendants.  Held,  that  this  was  material  and 
newly  discovered  evidence,  entitling  defendants 
to  a  new  trial,  as  the  jury  evidently  believed 
that  the  failure  of  the  wound  to  heal  was  due 
to  defendants'  negligence  or  tmskillful  methods, 
while  such  evidence  tended  to  show  that  it  was 
due  to  the  cancerous  condition. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  §1  215-217;   Dec.  Dig.  <S=>103.] 

3.  New  Tbial  <S=>  100  —  Newly  Discovebed 
Evidence — Change  oip  Theoby. 

That  surgeons  sued  for  malpractice  de- 
fended on  the  theory  that  an  incision  made  by 
them  was  progressing  nicely  and  would  have 
healed  if  plaintiff  had  remained  at  defendants' 
hospital  or  given  it  proper  attention  did  not 
prevent  them  from  obtaining  a  new  trial  for 
newly  discovered  evidence  that  its  failure  to 
heal  was  due  to  a  cancerous  condition  which 
they  could  not  have  discovered  from  the  incision 
made  by  them. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  183,  201-204,  208,  209;  Dec.  Dig. 
<S=>100.] 

4.  New  Tbial  iS=>  140— Actions  fob  New  Tri- 
al—Petition— Accompanyinq  Affidavits. 

Civ.  Code  Prac.  §  340,  authorizes  new  trials 
for  the  grounds  therein  specified,  and  subsection 
7  authorizes  a  new  trial  for  newly  discovered 
evidence.  Section  342  requires  the  application 
to  be  made  at  the  term  in  which  the  verdict 
is  rendered,  and,  except  for  the  cause  mentioned 
in  section  340,  subsec.  7,  to  be  made  within 
three  days.  Section  343  provides  that  the  ap- 
plication must  be,  by  motion  upon  written 
grounds,  filed  at  the  time,  and  that  grounds  men- 
tioned in  section  340,  subsec.  7,  and  certain 
other  subsections,  must  be  sustained  by  affida- 
vits. Section  344  provides  that  if  grounds  for 
a  new  trial  be  discovered  after  the  term,  the  ap- 
plication may  be  made  by  a  petition  on  which  a 
summons  shall  issue,  and  that  the  evidence  may 
be  either  by  depositions  or  by  witnesses  sum- 
moned in  court.  Held,  that  where  an  applica- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  made  after  the  term  by 
petition,  the  petition  need  not  be  accompanied 
by  supporting  affidavits. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  284-287,  289,  302;  Dec.  Dig.  «g=> 
140.] 

Appeals  from  Circuit  Court,  McCracken 
County. 

Action  by  Julia  Meloan  against  Mason.  Ev- 
ans &  Keys,  and  petition  by  Mason,  Evans  & 
Keys  against  Julia  Meloan  for  a  new  trial  of 
the  first  action.  From  a  judgment  for  plain- 
tiff in  the  first  action  and  a  Judgment  dismiss- 
ing the  petition  for  new  trial,  Mason,  Evans 
&  Keys  appeal.  Judgment  for  the  plaintiff 
in  the  first  action  affirmed,  and  Judgment 
dismissing  the  petition  for  new  trial  revers- 
ed, with  directions. 

Berry  &  Orassbam,  of  Paducah,  and  Stan- 
field  &  Stanfleld,  of  Mayfield,  for  appellants. 
Hendrlck  &  Nichols,  of  Paducah,  for  appel- 
lee. 

CABROLL,  J.  The  appellee,  Julia  Meloan, 
in  a  suit  to  recover  damages  for  the  alleged 
malpractice  of  the  appellants,  Mason,  Evans 
&  Keys,  who  are  physicians  and  surgeons,  re- 
covered a  Judgment  for  $3,500,  and  one  of 
these  appeals  Is  prosecuted  to  obtain  a  re- 
versal of  that  Judgment    After  the  Judgment 
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was  obtained  to  the  lower  court,  the  appel- 
lants brought  an  Independent  suit  seeking  a 
new  trial  of  the  case  in  which  judgment  was 
rendered,  and  when  this  suit  for  a  new  trial 
came  on  to  be  heard,  the  lower  court  dis- 
missed the  petition,  and  from  that  Judgment 
an  appeal  In  the  other  case  now  before  us  is 
prosecuted. 

The  appellants,  who  are  physicians  and 
surgeons  at  Mnrray,  had  established  there 
a  hospital  for  the  care  and  treatment  of  pa- 
tients under  their  charge.  On  May  27,  1912, 
these  surgeons  attempted  to  remove  from  the 
neck  of  the  appellee  a  goiter,  but  on  account 
of  conditions  that  will  be  later  described, 
were  unable  to  complete  the  operation,  and 
as  a  result  the  goiter  was  not  removed.  Aft- 
er this,  and  In  December,  1913,  the  appellee 
brought  this  suit  against  them,  charging  that, 
although  they  solicited  that  she  submit  to 
the  operation  at  their  hands,  they  were  not 
skillful  or  competent  surgeons,  and  that 
when  they  performed,  or  rather  attempted  to 
perform,  the  operation,  they  did  it  in  such  a 
careless  manner  as  to  cause  her  great  pain 
and  suffering,  and  to  leave  her  In  a  worse 
condition  than  she  was  before  the  operation 
was  attempted.  She  further  charged  in  her 
petition  that,  in  the  attempt  to  perform  the 
operation,  they  made  an  incision  for  the  pur- 
pose of  removing  the  goiter,  and  upon  their 
failure  to  remove  it,  packed  the  Incision  with 
gauze  or  some  other  substance,  and  negli- 
gently failed  to  remove  a  portion  of  the 
packing,  which  was  left  in  the  incision  for  a 
period  of  some  15  days,  when  she  discovered 
its  presence  and  had  it  removed;  that  by 
their  negligence  in  failing  to  perform  suc- 
cessfully the  operation  undertaken  by  them, 
and  in  falling  to  remove  in  proper  time  and 
manner  the  packing,  and  In  falling  to  treat 
the  wound  made  by  the  incision  as  it  should 
have  been,  a  running  sore  was  created  that 
caused  her  a  great  deal  of  annoyance  and 
pain,  and  subjected  her  to  much  trouble  and 
expense.  The  answer  put  In  issue  the  aver- 
ments of  the  petition,  and  further  pleaded 
that  the  failure  ot  the  incision  to  heal  was 
due  to  the  fact  that  the  appellee  did  not  ob- 
serve their  directions  or  requests,  and  by  her 
own  conduct  produced  the  condition  of  which 
she  complained. 

[1,  2]  The  appellee  testified,  to  substance, 
that  while  she  was  at  Murray  to  the  fall  of 
1911  Dr.  Mason  called  at  her  house,  and  in 
the  course  of  a  conversation  about  the  goiter, 
told  her  that  it  ought  to  be  operated  on,  and 
would  be  a  very  simple  operation;  that  aft- 
erwards, to  May,  1912,  she  concluded  to  have 
the  operation  performed,  and  went  from  her 
home  in  Livtogston  county  to  Murray  and 
saw  the  doctors  one  night  and  on  the  next 
morning  the  operation  was  performed;  that 
.after  the  operation  was  over,  she  remained  at 
the  hospital  about  10  days,  and  that  the  last 
of  the  gauze  packing  that  had  been  put  in 
the  incision  was  not  removed  until  about 
iO  days  or  two  weeks  after  the  operation  was 


performed ;  that  when  this  gauze  was  taken 
out  the  wound  was  giving  out  pus,  and  the 
gauze  emitting  an  offensive  odor.  She  fur- 
ther testified  that  from  the  time  she  left 
Murray,  about  two  weeks  after  the  operation 
was  over,  she  saw  the  doctors  at  intervals, 
and  they  cauterized  the  wound  and  treated  it 
in  other  ways,  but  it  did  not  improve,  and  at 
the  time  of  the  trial  to  March,  1914,  the 
wound  made  had  not  healed,  and  it  was  emit- 
ting pus  and  other  matter,  and  she  suffered 
continuously  from  pain  produced  by  it 

Dr.  Duley,  testifying  in  behalf  of  appellee, 
said  if  gauze  or  packtog  was  permitted  to 
stay  to  a  wound  too  long,  it  would  cause  an 
Infection  to  set  up  that  would  prevent  the 
wound  from  healing. 

There  was  other  evidence  to  behalf  of  ap- 
pellee to  the  effect  that  the  appellants,  when 
they  undertook  the  operation,  thought  it 
would  be  quite  a  simple  one,  and  did  not 
anticipate  the  trouble  they  encountered,  and 
also  evidence  conducing  to  show  that  the 
wound  was  not  treated  properly  after  the 
operation. 

The  evidence  for  the  appellants  showed 
that  they  were  regarded  as  competent,  skill- 
ful surgeons  In  the  community  to  which  they 
lived  and  operated,  and  it  appears  from  their 
testimony  that  when  they  made  an  Incision 
about  half  an  inch  deep  for  the  purpose  of 
removing  the  goiter,  they  came  in  contact 
with  a  large  veto  that  It  was  necessary  to 
llgate  in  order  to  enable  them  to  take  out 
the  goiter  ;  that  when  they  attempted  to  stop 
the  fiow  of  blood  in  this  vein  it  was  discov- 
ered to  be  to  such  a  friable  condition  that  It 
could  not  be  Ugated  or  closed  by  the  usual 
methods,  and  so  it  became  necessary  to  dis- 
continue the  operation  and  stop  the  flow  of 
blood  to  this  vein  by  putting  pressure  on  it 
through  packing  Inserted  into  the  incision 
that  had  been  made;  that  If  the  flow  had 
not  been  stopped  by  this  packing,  the  patient 
would  have  died  from  loss  of  blood ;  that  the 
condition  of  this  vein  could  not  have  been 
known  until  it  was  reached  in  the  course  of 
the  operation,  and  that  when  this  condition 
was  discovered,  there  was  nothing  else  to 
do  except  what  they  did;  that  the  packing 
was  i)ermltted  to  remato  for  a  few  days  and 
flnally  all  of  it  taken  out  except  one  piece, 
which  was  permitted  to  remain  for  several 
days  longer,  until  it  was  regarded  as  safe  to 
remove  it.  There  was  further  evidence  to 
their  behalf  to  the  effect  that  appellee  left 
the  hospital  over  their  protest  too  soon,  and 
when  she  went  to  her  home  to  Livingston 
county  did  not  come  back  to  have  the  wound 
treated  as  often  as  she  should,  and  that  on 
account  of  her  failure  to  remato  to  the  hospi- 
tal or  to  return  when  she  should  for  treat- 
ment, the  wound  did  not  receive  proper 
treatment,  and  these  causes  prevented  it 
from  healing  as  it  would  have  healed  if  prop- 
er treatment  had  been  given  it 

Restating  it  briefly,  accordtog  to  the  evi- 
dence for  the  appellee,  the  appellants  wen 
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not  competent  to  perforin  the  operation  when 
it  turned  out  to  be  more  difflcult  than  they 
bad  anticipated,  and  when  the  condition  of 
the  vein  was  discovered,  they  became  alarm- 
ed on  account  of  their  inexperience  and  In- 
competency, and  their  carelessness  In  leav- 
ing the  packing  in  the  wound  too  long  caused 
the  infection  to  set  up  that  prevented  the 
place  from  healing;  while  the  evidence  on 
behalf  of  the  appellants  was  to  the  effect 
that  the  course  they  pursued  and  the  treat- 
ment they  adopted  was  proper,  and  the  trou- 
ble resulted  from  the  fact  that  the  appellee 
left  the  hospital  too  soon  and  the  wound  did 
not  have  the  proper  treatment 

There  was  no  suggestion  in  the  evidence 
offered  on  the  trial  Indicating  any  diseased 
or  cancerous  condition  of  the  goiter,  and,  In 
fact,  appellants  did  not  operate  sufficiently 
to  enable  them  to  discover  any  diseased  or 
cancerous  condition,  because  after  they  bad 
made  the  incision,  and  before  they  undertook 
to  remove  the  goiter,  they  were  met  with  the 
condition  of  the  vein  that  caused  them  to 
SDspend  the  operation. 

After  the  trial  and  Judgment,  and  In  April, 
1914,  the  appellee  went  to  Rochester,  Minn., 
to  have  an  operation  performed  under  the 
supervision  of  the  Mayo  Brothers,  and  it 
appears  that  the  goiter  was  removed  by  a 
Dr.  Jndd,  one  of  the  operating  surgeons  In 
the  Mayo  establishment  Dr.  Judd  testified 
that  In  the  course  of  the  operation  he  dis- 
covered a  malignant,  cancerous  condition. 
Asked  whether  there  was  there  anything  to 
Indicate  how  long  the  cancerous  condition  of 
the  goiter  bad  existed  prior  to  the  operation 
by  him,  he  answered: 

"Had  probably  existed  for  some  time,  as  indi- 
cated by  the  fact  that  the  wound  had  not  healed 
after  operation.  Q.  An  operation  for  the  re- 
moval of  this  goiter  was  attempted  to  be  made 
by  the  defendants  in  May,  1912.  Please  state 
whether  or  not  in  your  opinion  the  cancerous 
growth  existed  at  the  time  of  their  attempted 
operation,  and  whether  or  not  it  was  in  active 
growth  at  that  time.  A.  Yes.  Q.  Suppose  then 
at  the  time  of  the  attempted  operation  made  by 
these  defendants  the  blood  vessels  and  tissues 
were  so  friable  and  tender  and  soft  that  you 
could  not  ligate  them ;  state  whether  or  not,  in 
your  opinion,  cancer  would  have  produced  this 
condition?    A.  Yes." 

He  was  further  asked  if,  when  the  opera- 
tion attempted  by  the  appellants  was  made,  a 
large  vein  was  encountered  over  the  capsule 
of  the  goiter  that  was  so  friable  that  threads 
would  cut  Into  it,  and  forceps  would  not  bold 
it,  and  that  the  hemorrhage  could  only  be  con- 
trolled by  packing  gauze  into  the  wound  and 
applying  sufficient  pressure  to  stop  the  flow 
of  blood,  what  In  his  opinion,  was  the  prob- 
able cause  of  the  failure  to  heal,  and  he  an- 
swered: 

"Cancerons  condition  of  the  goi  ter.  Q.  Would 
the  malignant  condition  of  the  tissues  have  kept 
the  wound  from  healing?    A.  Yes." 

He  further  said  that  the  cancerous  condi- 
tion of  the  goiter  at  the  time  the  appellants 
operated  could  not  have  been  discovered  by 
the  Ind^on  they  made,  or  without  an  inci- 


sion having  been  made  into  the  goiter  itself. 
On  the  cross-examination  he  said  he  could 
not  say  with  certainty  when  the  goiter  be- 
came cancerous,  and  also  testified  that  it 
was  removed  with  much  difficulty.  He  fur- 
ther said  that  he  could  not  state  what  cause 
produced  the  cancer,  and  that  he  did  not 
know  what  the  condition  of  the  goiter  was  in 
May,  1912.  Asked  bow  long  a  time  after 
the  attempted  operation  before  the  cancerous 
condition  developed  so  that  it  could  be  dis- 
covered by  an  examination,  considering  the 
fact  that  the  incision  was  made,  he  answered 
that  "it  was  probably  malignant  at  the  time." 
He  further  said  that  the  appellants  probably 
could  not  have  discovered  the  malignant  con- 
dition at  the  time  they  attempted  to  remove 
the  goiter,  unless  they  tiad  made  an  incision 
deeper  than  the  one  made  by  them. 

Dr.  Blackford,  who  was  not  a  surgeon,  but 
who  made  an  examination  of  the  patient  be- 
fore the  operation  by  Dr.  Judd,  testified  as  to 
the  cancerous  condition  of  the  growth  at  the 
time,  but  could  not  express  an  opinion  as  to 
how  long  that  condition  had  existed. 

[3]  The  new  trial  was  sought  upon  the 
ground  that  the  failure  of  the  wound  to  heal 
was  due  to  the  cancerous  condition  of  the 
goiter  at  the  time  the  operation  was  at- 
tempted by  the  appellants,  and  not  to  any 
lack  of  skill  or  attention  on  their  part.  The 
evidence  of  the  cancerons  condition  of  the 
goiter  was,  we  think,  very  material  evidence 
in  the  case  for  the  appellants ;  and,  while  it 
is  true  that  the  suit  was  defended  by  the 
appellants  upon  the  theory  that  the  wound 
was  progressing  nicely  after  the  attempted 
operation,  and  would  have  healed  if  the  ap- 
pellee had  remained  at  the  hospital  or  had 
given  it  the  proper  attention,  yet  we  do  not 
think  this  defense  should  preclude  the  appel- 
lants from  obtaining  a  new  trial  on  the  the- 
ory that  the  condition  of  the  goiter  at  the 
time  they  operated,  and  its  failure  to  heal, 
was  due  to  the  cancerous  condition  that  ex- 
isted. The  appellants  did  not  know  this  con- 
dition existed  and  did  not  prosecute  the  oper- 
ation far  enough  to  discover  it,  but  that  it 
was  present  when  this  oiieration  was  per- 
formed is,  we  think,  shown  with  reasonable 
certainty  by  the  evidence  of  Dr.  Judd. 

It  Is  apparent  from  the  evidence  of  the  ap- 
pellee and  the  witnesses  in  her  behalf  that 
the  jury  must  have  been  largely  influenced 
in  returning  the  verdict  they  did  by  the  fact 
that  at  the  time  of  the  trial  the  wound  had 
not  healed.  It  is  also,  we  think,  apparen* 
from  the  evidence  that  the  Jury  believed  tha*- 
the  failure  of  the  wound  to  heal  was  due  en- 
tirely to  the  negligence  or  unskillful  methods 
of  the  appellants.  The  verdict  is  not  ex- 
plainable or  indeed  authorized  on  any  other 
ground.  The  newly  discovered  evidence, 
however,  conduces  to  show  that  the  failure 
of  the  wound  to  deal  was  due  to  the  cancer- 
ous condition  of  the  goiter,  and  with  thi? 
evidence  before  them,  the  Jury  might  have 
concluded  that  the  condition  of  the  wounJ 
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was  not  due  to  lack  of  skill  or  to  negligence 
on  the  part  of  the  appellants,  but  to  the  dis- 
eased condition  of  the  goiter.  But,  at  any 
rate,  this  new  evidence  developed  facts  that 
might  have  had  great  weight  with  the  jury 
in  determining  the  cause  that  produced  the 
condition  of  the  wound  from  the  time  It 
was  made  until  the  date  of  the  trial. 

A  case  In  many  respects  like  this  is  Ait- 
shutz  V.  Louisville  By.  Co.,  1B2  Ky.  741,  154 
S.  W.  13,  45  Ia  B.  A.  (N.  S.)  87.  In  that  case 
the  suit  was  brought  by  LdlUan  Anshutz,  a 
young  married  woman,  to  recover  damages 
for  personal  injuries  sustained  in  a  railway 
accident  On  the  trial  of  the  case  the  evi- 
dence conduced  to  show  that  surgical  opera- 
tions made  necessary  by  the  accident  pro- 
duced conditions  that  made  it  impossible  that 
Mrs.  Ansh'utz  shoDld  ever  bear  children. 
There  was  a  verdict  and  judgment  In  her 
favor  for  $7,000.  A  short  while  after  this 
a  petition  for  a  new  trial  was  filed  and  a 
new  trial  sought  on  the  ground  that  Mrs. 
Anshutz  had  given  birth  to  a,  child,  which 
showed  conclusively  that  the  evidence  of  her 
barrenness  had  no  foundation  in  fact.  In 
holding  that  a  new  trial  should  have  been 
granted  on  the  discovery  of  this  fact,  the 
court  said  that,  from  the  very  nature  of  the 
case,  it  was  impossible  for  the  railway  com- 
pany to  have  contradicted  the  evidence  that 
the  accident  and  succeeding  operation  and 
consequence  thereof  had  made  it  Impossible 
for  Mrs.  Anshutz  to  bear  children. 

And  so  in  this  case  the  evidence  showed 
that  the  diseased  conditloa  of  this  goiter 
was  not  discovered  at  the  time  of  the  opera- 
tion by  the  appellants,  or  Indeed  until  after 
the  trial  and  Judgment,  and  that  the  condi- 
tion of  the  vein,  which,  in  the  Judgment  of 
the  appellants,  made  it  necessary  to  discon- 
tinue the  operation,  prevented  them  from 
making  incisions  that  would  have  disclosed 
this  diseased  condition.  Probably  if  they  had 
been  more  skillful  they  could  have  controlled 
the  flow  of  blood  In  this  vein  and  have  fin- 
ished the  operation,  and  the  evidence  for 
appellee  tends  to  show  that  the  failure  of 
the  wound  to  heal  was  due  to  the  negligence 
or  lack  of  skill  or  want  of  attention  on  the 
part  of  the  appellants.  But  this  is  a  mat- 
ter for  the  Jury  on  another  trial.  There  was, 
we  think,  sufficient  evidence  to  take  the 
case  to  the  Jury,  but  the  new  evidence  makes 
it,  we  think,  clear  that  the  appellants  were 
deprived  of  a  defense  on  which  they  were  en- 
titled to  rely,  and  which  they  did  not  discov- 
er until  after  the  trial. 

[4]  It  is  suggested  that  the  petition  for  a 
new  trial  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  also  urged  that 
tlie  failure  to  support  the  averments  of  the 
petition  by  affidavits  of  the  witnesses,  by 
whom  the  newly  discovered  evidence  could 
be  made,  was  fatal  to  its  sufficiency.  A  new 
trial  was  sought  in  the  manner  pointed  out 
in  section  344  of  the  Civil  Code,  and  when  a 


new  trial  is  sought  in  the  manner  pointed  out 
in  this  section,  it  is  not  necessary  that  the 
petition  sliould  be  accompanied  by  affidavits. 
It  will  be  observed  that  under  section  340  a 
new  trial  may  be  granted,  on  motion  showing 
newly  discovered  evidence,  within  the  time 
prescribed  in  section  342.  When  a  new  trial 
is  sought  on  motion  within  the  time  allowed 
by  section  342,  then,  as  provided  in  section 
343,  the  pounds  for  the  new  trial  mast  be 
supported  by  affidavits.  But  when  a  new 
trial  is  sought  under  section  344,  a  different 
practice  rrevails,  and  the  practice  in  this 
class  of  cases  has  been  laid  down  by  this 
court  in  Smith  v.  Chapman,  153  Ky.  70,  151 
S.  W.  915,  and  National  Concrete  Construc- 
tion Co.  V.  Duvall,  153  Ky.  394,  155  S.  W. 
757.  It  should  be  said,  however,  that  so 
much  of  the  opinion  in  the  Duvall  Case  as 
contains  at  least  an  intimation  that  the  peti- 
tion for  a  new  trial  under  section  344  should 
be  supported  by  affidavits  is  misleading,  as 
affidavits,  in  support  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, are  necessary  only  when  the  new 
trial  is  sought  on  a  motion  filed  within  the 
time  allowed  by  section  342,  and  are  not  nec- 
essary when  the  new  trial  is  sought  by  peti- 
tion under  section  344.  Under  section  344  a 
petition  must  fie  filed,  and  this  petition  must 
set  out  the  grounds  upon  which  the  new 
trial  is  sought,  according  to  the  rule  an- 
nounced in  the  Chapman  Case.  If  the  peti- 
tion is  sufficient,  and  an  answer  be  filed,  the 
parties  may,  as  provided  In  section  344,  take 
the  evidence  either  by  depositions  or  by  wit- 
nesses examined  in  court. 

The  Judgment  on  the  verdict  assessing 
damages  is  affirmed,  but  the  Judgment  on  the 
appeal  from  the  order  dismissing  the  peti- 
tion for  a  new  trial  is  reversed,  with  direc- 
tions to  enter  a  Judgment  setting  aside  the 
verdict  and  granting  the  defendants  in  this 
case  a  new  trial. 


HENDBICKSON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1915.) 

1.  Criuinai.   Law    «=>1150— Review— Ques- 
tions OP  Fact. 

Where  the  testimony  of  the  witnesses  for 
accused  on  a  trial  for  homicide,  if  true,  show- 
ed that  he  acted  in  self-defense,  while  the  testi- 
mony for  the  commonwealth,  if  true,  showed 
that  the  murder  was  without  justification  or 
excuse,  and  the  question  of  guilt  depended  on 
which  set  of  witnesses  was  to  be  believed,  a 
verdict  which  is  not  flagrantly  against  the  evi- 
dence will  not  be  interfered  with. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3074-3083;  Dec.  Dig.  «=> 
1159.] 

2.  CBuaNAi.  I^w  «=sll56— Bbvikw  — New 
Tbiai.. 

In  reviewing  the  denial  of  a  new  trial  on 
the  ground  that  jurors  had  formed  and  express- 
ed opinions  adverse  to  accused,  ti^e  Court  of  Ap- 
peals will,  to  a  large  extent,  rely  on  the  sound 
discretion  of  the  trial  court;   and  where  it  ba» 


^saFoT  other  casea  am  aame  topic  and  KBY-NI}MBBR  In  all  Key-Numbered  ulgeata  and  Indexes 


Digitized  by 


Google 


Ky.) 


HENDKICKBON  ▼.  COMMONWEALTH 


439 


thoroDghly  inqnired  Wto  the  matter,  and  has 
Rccepted  tbe  affidavits  produced  by  the  com- 
monwealth rather  than  tiiose  for  defendant,  ita 
discretion  will  not  be  interfered  with  unless 
the  evidence  of  the  jurors'  disqualification  is 
so  dear  and  convincing  that  it  is  plain  that  the 
coart  reached  an  erroneous  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3067-3071;  Dec.  Dig.  «=» 
115a] 

Appeal  from  Circuit  Court,  Bell  GouDty. 
Press  Hendrlckson  was  convicted  of  mtir- 
der,  and  he  appeals.    Affirmed. 

G.  J.  Jarvls,  of  PlnerlUe,  for  appellant 
James  Gamett,  Atty .  Gen.,  and  Bobt  T.  Cald- 
well, Asst  Atty.  Gen.,  for  tbe  Commonwealth. 

CLAT,  C.  Press  Hendrlckson  was  convict- 
ed of  the  murder  of  Thomas  Miller  and  given 
a  life  sentence  In  the  penitentiary.    He  ap- 


A  reversal  Is  asked  on  the  following 
grounds :  (1)  The  verdict  is  not  sustained  by 
the  evidence.  (2)  Two  of  the  Jurors  were  dis- 
qualified by  reason  of  having  previously 
formed  and  expressed  an  opinion  hostile  to 
the  defendant. 

[1]  1.  Tbe  homldde  occurred  about}  10 
o'clock  on  the  morning  of  December  24,  1913. 
About  9  o'clock  on  that  day,  Thomas  MlUer 
and  his  two  sons,  both  under  the  age  of  21, 
started  to  the  village  of  Four  Mile  to  pur- 
chase some  Christmas  gifts.  On  leaving 
home,  Thomas  Miller  took  with  him  a  44- 
caliber  pistol.  One  of  his  sons,  who  helped 
to  carry  the  pistol  en  route,  says  that  it  was 
unloaded.  On  reaching  the  village  of  Four 
Mile,  Miller  went  to  the  store  of  George 
White,  in  the  vicinity  of  the  diepot,  and  en- 
deavored to  purchase  some  cartridges,  but 
was  unable  to  obtain  any.  Mrs.  White,  who 
was  present  and  observed  the  pistol,  states 
that  It  was  unloaded.  About  three-quarters 
ot  an  hour  later,  Miller  and  his  two  sons 
went  with  White  to  the  railroad  depot  for 
the  purpose  of  assisting  tbe  latter  in  carry- 
ing some  goods  over  to  his  store.  While  at 
the  depot  White  was  attacked  and  struck  by 
George  Hendrlckson,  a  first  cousin  of  the  de- 
fendant Tbe  cause  for  tbe  attack  does  not 
satisfactorily  appear.  White  endeavored  to 
get  away  from  George  Hendrlckson.  Jim 
Hendrlckson,  George's  father,  approached 
and  attempted  to  get  his  son  to  release  White. 
At  that  time  Miller  started  In  their  direction. 

As  to  what  occurred  thereafter  the  evi- 
dence is  conflicting.  One  of  the  Miller  boys 
states  that  fearing  trouble,  should  bis  father 
go  to  White's  assistance,  he  took  bold  of  his 
father's  arm  and  induced  him  to  withdraw. 
As  they  started  around  the  corner  of  the  de- 
pot and  away  from  tbe  combatants,  the  de- 
fendant Press  Hendrlckson,  stepped  up  to  his 
father  and  presented  a  pistol  at  bis  head  or 
neck.  IdQlIer  made  no  offer  of  resistance,  but 
as  be  walked  on,  the  defends  n*-  leliberately 
shot  him  in  tbe  back.    As  b6  tell,  both  the 


defendant  and  John ,  Hendrlckson  contixiued 
to  fire  at  him.  White  says  that  J^ress  Hen- 
drlckson fired  the  first  shot,  although  MlUer 
had  gotten  too  far  around  the  corner  of  the 
station  for  him  to  see  the  effect  of  tbe  shot 
Both  the  Miller  boys  swear  that  their  father 
ha'd  never  drawn  his  pistol,  nor  made  any 
demonstration  to  do  so,  and  that  he  was 
walking  away  from  defendant  when  shot. 
The  coroner,  after  describing  tbe  wounds  on 
Miller's  body,  first  stated  that  the  shot 
through  the  body  entered  from  the-  front 
Later  be  stated  that  be  did  not  know  wheth- 
er the  shot  entered  from  the  front  or  rear. 
The  coat  and  shirt  which  Miller  wore  were 
introduced  as  exhibits,  and  showed  that  tbe 
holes  In  them  were  larger  in  front  than  be- 
hind. Certain  witnesses  stated  that  tbe  hole 
of  exit  is  usually  larger  than  that  of  en- 
trance. 

The  defendant  testified  that  he  was  stand- 
ing on  the  railroad,  about  30  feet  away,  when 
be  observed  some  parties  scuffling  at  the  cor- 
ner of  the  depot  Just  then  he  observed  a 
man  take  a  box  ott  of  his  shoulder,  and  pull 
a  pistol,  and  stai-ted  towards  the  place  where 
the  boys  were  scuflJlng.  Defendant  started 
toward  the  combatants  and  met  the  party. 
At  that  time  the  party  had  his  pistol  pointed 
at  George  Hendrlckson  and  old  man  Jim. 
He  told  tbe  party  to  take  bis  pistol  down; 
that  the  parties  engaged  in  the  scuffle  were 
his  uncle  and  cousin.  Whereupon  MUler 
wheeled  and  said  that  he  would  Just  as  soon 
shoot  defendant  as  anybody,  and  threw  bis 
pistol  around  and  fired.  Miller  then  backed 
around  the  comer  of  tbe  bouse  and  fired  an- 
other shot  Miller  fired  four  shots  alto- 
gether. Defendant  fired  after  the  second 
shot  was  fired.  Thereupon  John  Hendrlckson 
fired,  and  shot  at  the  man  who  was  killed. 
Never  at  any  time  did  the  man  turn  bis 
back  to  him.  After  tbe  man  fell,  bis  brother 
examined  bis  pistol  and  broke  it  open.  There 
were  two  shots  in  tbe  pistol,  and  four  hulls. 
He  further  testified  that  White  left  before 
any  shots  were  fired.  Defendant  says  that 
he  had  three  drinks  that  morning,  but  was 
not  drunk.  Some  three  or  four  other  wit- 
nesses, who  were  relatives  or  connections  of 
defendant  corroborate  him  in  bis  statement 
that  be  never  fired  at  Miller  until  Miller  had 
drawn  his  pistol  and  fired  at  him.  It  was 
shown,  however,  that  one  or  two  of  these  wit- 
nesses were  not  in  a  position  to  see  what 
transpired. 

It  will  be  aeea,  from  tbe  foregoing  brief 
statement  of  the  evidence,  that,  if  the  wit- 
nesses for  the  defendant  are  to  be  believed, 
he  acted  in  self-defense.  On  the  other  hand, 
if  the  witnesses  for  the  commonwealth  are  to 
be  believed,  the  murder  was  without  justifica- 
tion or  excuse,  and  fully  Justifies  the  pun- 
ishment fixed  by  the  jury.  Where,  as  in  this 
lastance,  the  degree  of  the  defendant's  guilt 
depends  on  whether  or  not  the  witnesses  for 
the  commonwealth  or  the  witnesses  for  the 
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defendant  are  to  be  believed,  and  we  are  un- 
able to  say  that  the  verdict  Is  flagrantly 
against  the  evidence,  It  Is  our  rule  not  to  in- 
terfere with  the  finding  of  the  Jury.  Chaney 
V.  Conunonwealth,  149  Ky.  464,  149  S.  W. 
923;  Black  v.  Commonwealth,  154  Ky.  144, 
156  S.  W.  1043 ;  Slaughter  v.  Commonwealth, 
152  Ky.  128,  153  S.  W.  46. 

[2]  2.  But  it  is  Insisted  that  a  new  trial 
should  be  granted,  because  jurors  Pike  and 
Price,  prior  to  the  trial,  expressed  opinions 
hostile  to  the  defendant.  To  sustain  this 
contention  the  defendant  filed  his  own  afB- 
davlt  and  the  affidavits  of  Joe  Bain,  Nath 
Laws,  and  Walter  Laws  in  regard  to  the  Ju- 
ror Price,  and  the  affidavit  of  W.  M.  Brackett 
with  reference  to  the  juror  Pike.  The  com- 
monwealth thereupon  filed  the  counter  affi- 
davits of  the  two  jurors  and  ten  other  per- 
sons, including  six  members  of  the  Jury.  In 
some  of  these  affidavits  the  reputation  o!f 
Nathan  Lews,  Walter  Laws,  and  W.  M. 
Brackett  was  Impeached.  The  other  mem- 
bers of  the  Jury  swore  that,  in  the  considera- 
tion of  the  case,  Pike  and  Price  not  only 
failed  to  exhibit  any  hostility  towards  the 
defendant,  but  resisted  the  infliction  of  the 
death  penalty.  The  affidavits  of  Pike  and 
Price  exonerate  them  from  any  hostility  to- 
wards the  accused.  It  further  appears  that, 
on  the  hearing  of  the  motion  for  a  new  trial, 
certain  witnesses,  both  for  the  defendant  and 
commonwealth,  were  orally  examined  In 
court. 

In  disposing  of  questions  like  this,  It  Is 
our  rule  to  rely,  to  a  large  extent,  on  the 
sound  discretion  of  the  trial  court  The  rea- 
son for  this  rule  is  tliat  some  weight  must 
be  given  to  the  court's  knowledge  of  the  con- 
duct of  the  Juror  during  the  trial,  and  Its 
acquaintance  with  the  diaracter  of  the  Juror 
and  that  of  the  defendant's  witnesses,  by 
whose  affidavits  It  is  sought  to  show  the  Ju- 
ror's disqualification  for  service.  Hence, 
where  the  court,  as  in  this  instance,  has 
thoroughly  inquired  into  the  matter,  and  has 
concluded  to  accept  the  affidavits  of  the  wit- 
nesses for  the  commonwealth  rather  than 
those  of  the  witnesses  for  the  defendant,  and 
therefore  overruled  the  motion  for  a  new 
trial,  It  is  our  rule  not  to  Interfere  with  his 
discretion,  unless  the  evidence  of  the  juror's 
disqualification  is  so  clear  and  convincing 
tliat  it  ia  plain  that  the  court  reached  an  er- 
roneous conclusion.  If  the  rule  were  other- 
wise, and  new  trials  could  readily  be  secured 
after  the  verdict,  on  the  ground  that  Jurors 
were  disqualified  from  service  by  reason  of 
opinions  previously  expressed,  the  temptation 
to  procure  the  needed  evidence  and  the  ease 
with  which  it  could  be  procured  would  result 
in  many  new  trials  being  granted  when  the 
verdict  should  not  be  disturbed.  A  careful 
consideration  of  the  evidence  on  the  question 
involved  convinces  us  that  the  trial  court  did 
not  err  in  refusing  a  new  trial  on  the  ground 
relied  on.     Brannon  v.  Commonwealth,   162 


Ky.  853,  172  S.  W.  703;   Mansfield  T.  Com- 
monwealth, 163  Ky.  488,  174  S.  W.  16. 

Finding  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  the  defendant, 
the  Judgment  is  affirmed. 


HAMLETT,   State  Superintendent,  ▼.  REID. 

(Court  of  Appeals  of  Kentucky.    June  18, 1915.) 

Mandaitus  <&=»79— Signimo  Diploma. 

Ky.  St  S  4527,  makes  the  superintendent 
of  public  instruction  ex  officio  chairman  of  the 
board  of  trustees  of  the  Kentucky  Normal  In- 
dustrial Institute,  an  institation  of  learning  for 
colored  persons ;  section  4530  provides  that  one 
entering  the  institution  must  sign  a  written 
pledge^  to  teach  in  the  state  common  schools  for 
a  period  equal  to  twice  the  time  spent  as  a 
pupil  in  the  normal  school;  section  4535  enti- 
tles the  holder  of  a  diploma  to  teach  in  the  col- 
ored common  schools  of  the  state.  Plaintiff 
completed  the  course  and  was  awarded  a  diplo- 
ma, which  was  signed  by  all  the  trustees  except 
the  superintendent,  and  by  a  chairman  pro  tern, 
in  his  absence ;  but  the  superintendent,  by  rea- 
son of  differences  with  the  president  of  the  in- 
stitution, refused  to  sigm  it  Held,  on  manda- 
mus, that  while  the  diploma  was  valid  and  enti- 
tled to  recognition,  yet,  as  the  absence  of  the 
superintendent's  name  was  prejudicial  to  plain- 
tiff, mandamus  would  lie  to  compel  him  to 
sign  it 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §f  170-176 ;   Dec.  Dig.  «=»79.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Mandamus  by  Louise  F.  Held  against 
Barksdale  Hamlett,  State  Superintendent  of 
Public  Instruction.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

James  Gannett,  Atty.  Gen.,  and  M.  M.  Lo- 
gan, Asst  Atty.  Gen.,  for  appellant  Soott 
&  Hamilton,  of  Frankfort,  for  appellee. 

NUNN,  J.  The  appellee  was  the  plaintiff 
below,  and  sued  the  appellant  in  his  ofBcial 
capacity,  praying  for  a  writ  of  maudamus  di- 
recting him  to  affix  his  signature  to  a  di- 
ploma which  had  been  granted  to  her  by  the 
Kentucky  Normal  Industrial  Institute.  It  Is 
an  institution  of  learning  for  colored  persons, 
and  established  by  an  act  of  the  General  As- 
sembly. By  section  4527,  Kentucky  Statutes, 
the  superintendent  of  public  instruction  is, 
ex  officio,  chairman  of  its  board  of  trustees. 
It  is  the  duty  of  the  Iward  to  adopt — 
"such  rules  for  the  governing  of  said  school, 
not  inconsistent  with  law,  as  tUey  may  deem 
proper,  and  shall  supervise  all  of  its  interests, 
provide  for  all  its  wants." 

The  plaintiff  alleged  that  she  was  "award- 
ed a  diploma  of  graduation  from  the  regular 
normal  course  in  said  institute  by  order  aud 
approval  of  the  board  of  trustees  thereof  on 
the  3d  day  of  June,  1914,"  and  the  same  was 
signed  by  all  the  trustees,  except  the  defend- 
ant, and  that  he  has  ever  since  failed  and  re- 
fused to  sign  the  diploma,  although  she  has 
complied  with  all  the  rules  and  regulations 
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of  the  Institute  and  completed  the  course  of 
study  prescribed. 

By  section  4530  ot  tbe  Statutes  it  is  pro- 
vided Uiat,  before  a  pupil  may  enter  the  in- 
stitution, a  written  pledge  most  be  signed  to 
tbe  effect  that  the  applicant  will,  as  far  as 
practicable,  teach  in  the  colored  common 
schools  of  Kentucky  a  period  equal  to  twice 
the  time  Q)ent  as  a  pupil  in  said  normal 
ECbooL  Section  4535  entitles  the  holder  of 
a  dlpl<Hiia  to  teach  In  the  colored  common 
schools  of  the  state.    She  alleges  that: 

"By  reason  of  appellant's  unlawful  failure  to 
si^n  said  diploma  she  baa  been  denied  and  pre- 
vented  from  teaching  in   tbe  colored  schools." 

The  appellant  answered,  and  admitted 
that  be  had  refused  to  sign  the  diploma — 
'^ecaiise  he  was  advised  that  it  was  not  neces- 
sary for  him  to  sign  the  diploma,  and  he  now 
states  and  charges  that  said  board  of  trustees 
elected  a  chairman  pro  tern,  to  act  in  bis  place 
and  for  bim,  and  that  in  doing  so  said  board 
rendered  it  unnecessary  for  him  to  sign  said 
diploma,  and  that  be  now  refuses  to  sign  the 
same,  because  be  was  not  present  when  the 
same  was  granted  or  presented  b^  the  board  of 
trustees,  and  because,  in  his  opinion,  be  can- 
not be  compelled  to  sign  a  diploma  approved  by 
said  board  in  bis  absence,  and  when  another 
vas  acting  for  him  as  chairman  pro  tern,  of  said 
board." 

A  demurrer  to  this  answer  was  sustained, 
and,  the  defendant  refusing  to  plead  further, 
the  court  adjudged: 

"That  the  dioloma  referred  to  in  plaintiff's 
petition  is  valid  for  all  purposes  witoout  tbe 
signature  of  tbe  defendant,  but,  because  it  is 
alleged  that  the  plaintiff  is  being  denied  and 
prevented  from  teaching  school  by  reason  of  the 
failure  of  tbe  defendant  to  sign  said  diploma, 
it  is  adjudged  by  tbe  court  that  the  plaintiff  is 
entitled  to  Uie  relief  sought.  It  is  therefore  or- 
dered and  adjudged  by  the  court  that  tbe  defend- 
ant without  delay  affix  bis  signature  to  said 
diploma,  as  president  of  tbe  board  of  trustees  of 
the  Kentucky  Normal  Industrial  Institute  for 
colored  persons." 

The  appeal  comes  from  this  judgment  Ap- 
pellant states  In  his  brief  that: 

"Some  time  last  year,  or  tbe  year  previous,  a 
controversy  arose  between  the  superintendent 
and  the  president  of  this  institution,  and  the 
superintendent  declined  to  take  any  part  in  the 
management  of  tbe  a&airs  of  the  institution, 
and  refused  to  meet  with  tbe  trustees  for  the 
transaction  of  any  business.  The  remaining 
trustees  proceeded  to  carry  on  the  business  of 
the  institution,  and  when  tbe  time  came  to 
grant  certificates  the  board  held  a  meeting  and 
elected  a  chairman  pro  tem.  to  act  in  the  absence 
of  the  superintendent,  and  certificates  were 
granted  to  76  pupils  who  had  completed  the  pre- 
scribed course.  These  certificates  were  not  sign- 
ed by  the  superintendent  [appellant]  as  chair- 
man ex  officio  of  the  board,  and  he  continues  to 
tefnse  to, attach  his  signature  to  them." 

Although  they  were  signed  by  the  chairman 
pro  tem.  of  the  board,  it  stands  admitted  that 
holders  of  these  certificates  have  been  handl- 
opped  by  reason  of  appellant  failing  to 
sign  them.  Trustees  and  members  of  boards 
of  education  throughout  the  state  refuse  to 
ncognlze  them  as  valid. 

The  purpose  of  this  school  1b  to  prepare 
teachers  for  the  colored  schools.  This  appel- 
lee not  only  desired,  but  pledged  herself,  to 


engage  in  the  work  and  thereby  gained  ad- 
mission. She  completed  the  course  prescrib- 
ed, and  complied  with  every  rule  of  tbe  in- 
stitution. It  Is  a  part  of  the  educational 
system  of  the  state,  and  the  luterests  of  the 
state  are  so  closely  connected  with  It,  that 
the  law  makes  the  state  superintendent  of 
schools  ex  offldo  chairman  of  the  board.  It 
is  tbe  duty  of  the  board  to  sign  diplomas. 
The  law  will  not  permit  tbe  purpose  for 
which  the  school  was  created  to  be  thwarted 
by  arbitrary  action  on  the  pert  of  any  mem- 
ber of  tbe  board,  and  we  agree  with  the  low- 
er court  that  where,  in  tbe  absence  of  the 
superintendent,  a  chairman  pro  tem.  was  se- 
lected, and  the  diploma  was  signed  by  this 
chairman  pro  tem.  and  the  other  member.-^, 
that  tbe  diploma  is  entitled  to  recognition 
throughout  the  state  the  same  as  If  signed 
by  the  state  superintendent  as  chairman  ex 
officio.  At  tbe  same  time  the  fact  that  a 
pupil  may  bold  a  valid  diploma  will  not  justi- 
fy tbe  superintendent  in  refusing  to  sign  it, 
for  be  owes  that  duty.  He  Is  a  member  of 
tbe  governing  board,  and  is  bound  by  the  ac- 
tion of  a  majority  of  Its  members.  His  an- 
swer does  not  give  a  sufficient  reason  for  the 
position  taken  by  him,  and  shows  that  he  has 
arbitrarily  refused  to  be  governed  by  the 
action  of  the  majority.  By  section  448  of  the 
Kentucky  Statutes,  It  Is  provided: 

"Words  purporting  to  give  authority  to  three 
or  more  public  officers  or  other  persons  shall  be 
construed  as  Jiving  such  authority  to  a  major- 
ity of  such  officers  or  other  persons." 

A  somewhat  similar  quesUon  was  Involved 
In  the  case  of  Northlngton  v.  Sublette,  114 
Ky.  76,  69  S.  W.  1076,  where  a  mandamus 
was  Issued  to  compel  a  county  superintend- 
ent, as  a  member  of  the  board  of  examiners, 
to  issue  a  teacher's  certificate.  The  petition- 
er having  passed  the  requisite  examination 
and  complied  with  all  demands,  the  court 
held  that  the  board  without  special  cause 
had  no  right  to  withhold  It  All  of  the  board, 
except  the  county  superintendent  \*rere  will- 
ing to  issue  and  sign  the  certificate.  The 
court  said: 

"The  majority  of  the  board  of  examiners  were 
therefore  to  determine  the  grade  of  any  person 
examined  by  them,  and  the  decision  of  the  ma- 
jority was  as  binding  as  if  it  had  been  made  by 
the  whole  board.  When  this  decision  was  ren- 
dered, appellant  became  entitled  to  her  certifi- 
cate, and  it  was  the  duty  of  the  superintendent 
to  sign  it  and  deliver  it  to  her.  In  this  he 
had  no  discretion.  It  was  simply  a  ministerial 
duty." 

The  fact  that  It  was  not  necessary  for  the 
appellant  to  sign  appellee's  certificate  In  or- 
der to  give  It  validity  does  not  excuse  him. 
County  boards  know  that  the  state  superin- 
tendent is  chairman  of  the  board;  but  they 
do  not  know  from  the  diploma  whether  a 
chairman  pro  tem.  has  been  selected,  or  Is 
authorized  so  to  act  His  refusal  to  sign  It, 
therefore,  deprives  her  of  a  certificate  in  reg- 
ular form,  and  clouds  her  right  to  teach. 
After  much  labor  and  application  she  gained 
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the  prtze,  and  she  is  entitled  to  have  its 
verity  certified  by  the  state's  officers  whose 
duty  it  is  to  award  it  to  her.  The  diploma 
in  regular  form  lias  sentimental  and  other 
values  for  her  far  in  excess  of  any  monetary 
returns  which  school  teaching  may  bring. 
Unfortunate  as  may  be  the  differences  be- 
tween the  superintendent  and  the  president 
of  the  normal  school,  the  api>ellee  is  not  in- 
volved in  them,  and  she  should  not  be  prej- 
udiced thereby. 

We  are  of  opinion  that  the  Judgment  of 
the  lower  court  should  be  affirmed;  and  it 
is  80  ordered. 


GOKRELL  V.  FLORIDA  FARMS  CO. 
(Court  of  Appeals  of  Kentucky.    Jane  18, 1915.) 

1.  VENDOB     and     PUBCnASEB     €=9314— CON- 

TBACTS— Actions— Petition — Sufficiency. 
A  petition  which  alleges  that  plaintiff  pur- 
chased land  of  defendant,  that  subsequently 
plaintiff  entered  into  a  contract  with  defend- 
ant in  "words  •  •  •  as  follows,"  and  which 
sets  forth  an  instrument  signed  by  plaintiff,  auj 
reciting  that  he  agrees  to  sell  to  defendant  the 
land  at  the  same  price  he  paid  for  it,  the  money 
to  be  paid  on  or  before  a  designated  date  or 
when  bond  for  deed  held  by  defendant  is  sur- 
. rendered,  and  that  defendant  denied  any  liabil- 
ity, states  no  cause  of  action,  because  it  fails 
to  state  that  defendant  agreed  to  purchase  the 
land,  and  l)ecause  the  writing  shows  that  if  the 
parties  made  any  contract  it  was  a  verbal  one, 
and  not  a  written  one  signed  by  defendant 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  920-927;  Dec.  Dig. 
<S=»314.] 

2.  APPEAt    AND    Brbob    i&=>681,  —  Recobd — 
Amended  Petition. 

An  amended  petition  not  made  a  part  of 
the  record  by  order  of  court  or  embodied  in  the 
bill  of  exceptions  cannot  be  considered  on  appeal 
from  a  judgment  sustaining  a  demurrer  to  and 
dismissing  the  original  petition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2883,  2884;  Dec.  Dig.  <S=» 
681.] 

Appeal  from  Circuit  Court,  Todd  County. 

Action  by  W.  T.  Oorrell  against  the  Flor- 
ida Farms  Company.  From  a  Judgment  sus- 
taining a  demurrer  to  and  dismissing  the  pe- 
tition, plaintiff  appeals.    Affirmed. 

Petrle  &  Standard,  of  Mkton,  for  appel- 
lant. Jas.  R.  Mallory,  of  Elkton,  for  appel- 
lee. 

HANNAH,  J.  This  is  an  appeal  from  a 
judgment  of  the  Todd  circuit  court  sustain- 
ing a  demurrer  to  and  dismissing  the  peti- 
tion, In  an  action  filed  therein  by  W.  T.  Gor- 
rell  against  Florida  Farms  Company. 

So  much  of  the  petition  as  is  pertinent  is 
here  copied: 

"Plaintiff  states  that  on  the  — • day  of 

August,  1912,  he  purchased  from  the  said  de- 
fendant a  tract  of  land  containing  about  40 
acres,  in  the  county  of  St.  John,  state  of  Flor- 
ida, the  agreed  purchase  price  of  said  land  be- 
ing the  sum  of  $1,400;  that  the  said  defend- 
ant thereupon  executed  and  delivered  to  him  its 
bond  for  title  to  said  land,  and  this  plaintiff 
paid  to  said  defendant  upon  said  land  the  sum 


of  1950,  the  remainder  of  the  purchase  price 

therefor  being  due  August  1,  1915. 

"Plaintiff  states  that  thereafter,  to  wit,  on 
the  9th  day  of  June,  1913,  he  entered  into  a  con- 
tract with  the  said  defendant,  which  is  in  words 
and  figures  as  follows: 

"'June  9,   1913. 

"  'For  and  in  consideration  of  $1  to  me  ia 
hand  paid,  receipt  of  which  is  hereby  acknowl- 
edged, I  hereby  agree  to  sell  to  the  Florida 
Farms  Company  or  their  assigns,  the  40  acres 
of  land  I  purchased  from  them,  at  the  same 
price  and  for  the  same  money  I  paid  them,  and 
the  money  to  be  paid  to  me  on  or  before  Jan- 
uary 1,  1914,  or  when  bond  for  deed  I  now  hold 
is  surrendered  by  me;  Florida  Farms  to  have 
possession  of  the  40-acre  tract  and  improve- 
ments until  January  1,  1914,  or  until  sold. 
"  '[Signed!    W.  T.  GorreU.' 

"Plaintiff  alleges  that  said  contract  was  duly 
signed,  executed,  and  delivered  by  him  to  the 
defendant,  Florida  Farms  Company,  and  same 
was  accepted  by  them,  and  the  said  defendant 
agreed  to  pay  to  him  the  sum  of  $950,  being 
the  amount  of  the  purchase  price  of  said  land 
paid  by  him  to  defendant  as  aforesaid,  on  or 
before  the  Ist  day  of  January,  1914,  or  when 
the  aforesaid  bond  was  surrendered  by  him; 
that,  pursuant  to  the  aforesaid  contract,  the 
defendant,  Florida  Farms  Company,  took  pos- 
session of  the  said  tract  of  land,  and  has  ever 
since  said  time  had  the  possession  and  control 
of  snme  under  the  contract  aforesaid. 

"Plaintiff   states   that  on   the  day  of 

February,  1914,  he  demanded  of  the  defendant 
that  it  should  pay  to  him  the  said  sum  of  $950, 
and  offered  to  surrender  to  it  the  bond  afore- 
said, and  now  offers  to  surrender  same,  and  the 
defendant  failed  and  refused,  and  still  refuses, 
same,  and  has  at  all  times  been  willing  to  sur- 
render to  pay  said  sum  or  any  part  thereof,  and 
denied  all  liability  under  the  contract  aforesaid. 
and  claimed  that  the  same  only  constituted 
an  option  on  its  part  to  buy  the  said  land,  and 
that  it  was  not  liable  to  this  plaintiff  for  an; 
amount  paid  by  him  to  it  for  the  said  land." 

[1]  It  will  be  observed  that  the  petitiou 
fails  to  state  that  there  was  any  contract  or 
agreement  between  the  parties  whatever.  It 
says  that  he  entered  into  a  contract  with  the 
defendant  "which  is  in  words  and  figures  as 
follows,"  and  then  copies  the  writing  filed 
with  his  petition.  He  says  that  the  said  con- 
tract (meaning  the  writing)  was  duly  execut- 
ed and  delivered  to  the  defendant,  and  was 
accepted  by  them,  and  that  the  defendant 
agreed  to  pay  him  the  sum  of  $950,  being  the 
amount  of  the  purchase  price  of  said  land 
paid  by  him  to  defendant  as  aforesaid;  but 
he  nowhere  states  that  the  defendant  bought 
any  land  from  him,  nor  does  he  say  that 
there  was  any  agreement  on  the  part  of  de- 
fendant to  buy  the  land.  The  writing  men- 
tioned is  signed  only  by  the  plaintiff,  and  It 
says  that  he  agrees  to  sell  to  the  defendant 
the  40  acres  of  land  purchased  by  bim  from 
defendant  at  the  same  price  he  paid  for  it, 
but  the  writing  falls  to  state  that  defendant 
agreed  to  purchase  the  land  ^>im  the  plain- 
tiff at  any  price ;  and  the  petition  theteforei 
taking  the  allegations  and  the  writing  to- 
gether, falls  to  state  what  the  defendant 
agreed  to  do,  if  anything.  The  writing  is 
susceptible  of  more  than  one  construction. 
It  might  be  construed  to  be  simply  an  option 
given  by  the  plaintiff  to  defendant,  permit- 
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ting  defendant  to  purchase  from  plaintiff  the 
land  mentioned,  at  the  price  he  had  paid  for 
it,  or  It  might  be,  as  contended  by  appel- 
lant, construed  to  be  a  title  bond,  evidencing 
the  fact  that  defendant  had  purchased  from 
plaintiff  the  land  therein  mentioned  upon  the 
terms  therein  stated ;  bnt  the  petition  falls 
to  state  whether  either  of  these  facts,  and,  if 
so,  which  one,  exists. 

If  there  had  been  a  contract  between  the 
parties,  and  the  contract  reduced  to  writing 
and  signed  by  the  parties,  the  writing  would 
be  evidence  of  the  contract ;  but  the  petition 
fails  to  show  that  the  parties  made  a  con- 
tract, or  to  allege  the  terms  of  any  contract 
so  made,  or  that  any  contract  was  reduced  to 
writing,  or  that  any  memorandum  of  the  con- 
tract entered  Into  by  them  was  made.  The 
plaintiff  alleges  that  he  entered  Into  a  con- 
tract with  defendant  "which  is  In  words  and 
figures  as  follows,"  but  the  writing  so  plead- 
ed itself  shows  that,  If  they  made  any  con- 
templated contract,  It  was  a  verbal  one,  and 
not  a  written  one  signed  by  defendant. 

[2]  2.  An  amended  petition  was  offered  to 
be  filed ;  but,  as  this  was  not  properly  made 
a  part  of  the  record  by  order  of  court,  or 
embodied  in  the  blU  of  exceptions,  it  cannot 
be  considered  on  appeal.  This  rule  is  well 
settled. 

Judgment  affirmed. 


CHESAPEAKE  &  O.  BY.  CO.  v.  WHITAK- 
ER'S ADM'R. 
<Coart  of  Appeals  of  Kentucky.    June  18, 1915.) 

Cabbisbs  «=s>305— Injubies  to  Pasbknger— 
Pboxiuate  Catjbb— Death  While  Rbsist- 
iNo  Abbest. 

A  carrier  is  not  liable  for  the  death  of  a 
pusenger  whom  its  conductor  asked  an  officer 
to  arrest  for  disturbance,  and  who  was  killed  by 
the  officer  while  resisting  arrest,  even  if  the 
passenger  was  not  guilty  of  the  offense  charged, 
since  Us  resistance,  and  not  the  request  of  the 
conductor,  was  the  proximate  cause  of  the 
deatli. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1132,  1136-1139,  1245,  1246;  Dec. 
Dig.  <g=9305.] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  John  Whltaker'a  administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  others.  Judgment  for  plaintiff 
against  the  Railway  Company  and  another, 
and  the  Railway  Company  appeals.  Revers- 
ed, with  directions  to  grant  a  new  trial. 

Harkins  &  Harklns,  of  Prestonsburg, 
Worthlngton,  Cochran  &  Browning,  of  Mays- 
viUe,  and  F.  T.  D.  Wallace,  of  Ashland,  for 
appellant.  F.  A.  Hopkins  and  J.  C.  Hopkins, 
Ijoth  of  Prestonsburg,  A.  F.  Byrd,  of  Lexinff- 
ton,  and  Calloway  Howard,  of  SalyersviUe, 
for  appellee. 

TTJRKBB,  J.  This  is  an  action  by  the  ad- 
mhiistrator  of  John  Whitaker,  deceased, 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany, Fred  Marcum,  Charles  Vaughn,  and 


Henry  Evans,  wherein,  damages  are  sought 
against  the  defendants  for  the  wrongful 
death  of  Whitaker,  caused,  as  alleged,  by  the 
wrongful  acts  of  the  individual  defendants 
and  the  officers  and  agents  of  the  corporate 
defendant,  who  were  in  charge  of  a  train 
on  which  decedent  was  a  passenger.  The  suit 
grows  out  of  the  same  transaction  Involved  in 
the  case  of  Commonwealth  v.  Marcum,  135 
Ky.  1,  122  S.  W.  215,  24  L.  B.  A.  (N.  S.)  1194. 
The  statement  of  the  facts  in  that  opiniou, 
as  far  as  It  goes,  is  a  substantially  correct 
statement  of  the  facts  as  shown  by  this  rec- 
ord, and  la  as  follows: 

"The  Chesapeake  &  Ohio  Railway  Company 
on  Sunday  »  »  •  ran  an  excursion  train 
through  Liawrence  county,  Ky.,  to  Catiettsburg. 
The  deceased,  John  Whitaker,  and  his  two 
brothers,  Caleb  and  Frank,  with  several  friends 
and  acquaintances,  went  on  this  excursion. 
When  the  party  reached  Catiettsburg,  John 
Whitaker  and  his  friends  proceeded  to  have  a 
good  time  by  getting  drunk  and  visiting  houses 
of  prostitution.  At  one  of  these,  John  Whitaker 
got  into  an  altercation  with  one  of  the  women 
in  the  house,  and  drew  his  pistol,  flourishing  it 
at>out  in  a  reckless  manner.  One  of  his  com- 
panions, Sam  Robinson,  in  order  to  keep  him 
out  of  trojible,  took  the  pistol  from  the  drunken 
man  and  placed  it  in  bis  own  pocket.  The  train 
returned  at  night,  and  John  Whitaker  and  his 
party  had  with  them  a  suit  case  containing  six 
quarts  of  whisky  and  gin,  of  which  they  par- 
took freely,  and  were  in  a  hilarious  and  boister- 
ous mood.  The  conductor,  Frank  Blevins,  warn- 
ed John  Whitaker  several  times  to  keep  quiet, 
and  not  to  make  a  disturbance,  and  finally  said 
to  him:  'You  have  got  to  cut  that  out  (mean- 
ing his  boisterous  behavior),  for  I  have  got  a 
man  on  this  train  who  will  take  you  off.'  He 
referred  to  the  appellee.  Fred  Marcum,  who  was 
marshal  of  liouisa.  When  the  train  reached 
Lawrence  county,  Marcum,  at  the  in.staoce  and 
request  of  the  conductor,  Blevins,  went  into  the 
car  where  Whitaker  and  his  party  were  for  the 
purpose  of  arresting  those  who  were  boisterous 
and  unruly.  They  first  arrested  Sam  Robinson, 
who,  as  before  stated,  had  taken  John  Whitak- 
er's  pistol  from  him  in  Catiettsburg.  In  making 
this  arrest  they  mistook  Robinson  for  Whitak- 
er; they  both  wearing  white  hats  and  looking 
something  alike.  Robinson  submitted  quietly 
to  the  arrest,  and  went  with  the  officer  and 
conductor  to  another  car,  where  he  explained  to 
them  that  they  were  mistaken  in  the  man,  and 
told  them  that  be  had  taken  a  pistol  from  Whit- 
aker to  keep  him  out  of  trouble.  Thereupon  the 
officer  released  Robinson,  and  with  the  conduc- 
tor went  back  into  the  car  for  the  purpose  of 
finding  and  arresting  John  Whitaker.  Whitaker 
and  his  brothers,  who  had  seen  the  arrest  of 
Sam  Robinson,  undertook  to  avoid  the  arrest  of 
John  Whitaker  by  the  following  ruse :  John 
left  the  seat  he  was  occupying,  went  in  the  for- 
ward part  of  the  car,  and  on  the  opposite  side  of 
the  aisle  from  where  he  had  been  sitting  or 
standing,  and  took  a  seat  by  a  little  boy;  and, 
in  order  to  conceal  him,  one  of  his  brothers  sat 
on  the  arm  of  the  seat  and  leaned  over  John, 
so  as  to  screen  him  from  ordinary  observation. 
This  necessitated  somewhat  of  a  search  by  the 
officer  and  the  conductor,  with  the  result  that 
the  conductor,  Blevins,  finally  discovered  John, 
and  said  to  the  officer,  'Here  he  is ;  this  is  your 
man,'  or  words  to  that  effect.  Thereupon  the 
marshal,  Marcum,  put  his  hand  upon  the  shoul- 
der or  neck  of  Whitaker,  and  said  to  him : 
'You  must  go  with  me.  You  are  under  ar- 
rest.' Thereupon  Whitaker  replied:  'I  haven't 
done  anything,  and  I  will  not  go.'  The  mar- 
shal then  said,  'Oh,  yes;    you  wiU,'  and  then 
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gave  him  a  ppll  or  jerk  with  his  hand.  There- 
upon John  Whitaker  immediately  assaulted  the 
oiBcer,  knocking  him  down,  or  very  nearly 
knocking  him  down,  and  his  brothers,  and  per- 
haps others,  at  once  assaulted  the  marshal  and 
conductor,  Blevins,  and  a  general  and  free  fight 
resulted,  creating  the  greatest  confusion  and 
consternation  among  the  passengers,  many  of 
whom  left,  or  tried  to  leave,  the  car.  The  mar- 
shal was  badly  beaten  about  the  face;  the 
blood  running  freely  from  a  wound  on  his  bead 
down  in  his  eyes.  In  the  midst  of  the  mel6e  he 
drew  his  pistol  and  shot  John  Whitaker  in  the 
left  breast,  and  he  sank  into  his  seat  and  there 
died  within  a  few  minutes.  We  have  not  recit- 
ed all  the  mass  of  testimony  that  was  adduced 
upon  the  trial.  The  evidence  for  the  common- 
wealth and  that  for  the  defendant  differs  as  to 
the  degree  of  noise  or  boisterous  conduct  of 
Whitaker  and  his  friends,  but  the  evidence  for 
the  commonwealth  sufficiently  shows  the  facts 
to  be  substantially  as  stated  in  this  opinion." 

It  is  further  shown  In  the  evidence  for  the 
plaintuf  in  this  case  by  several  witnesses  thai 
the  car  was  crowded  and  people  therein  were 
standing  in  the  aisle,  and  that  several  of  the 
passengers  were  more  or  less  hilarious,  and 
were  laughing,  talking,  and  singing,  but  that 
the  decedent,  prior  to  the  time  of  his  at- 
tempted arrest,  was  not  disturbing  anybody 
in  the  car,  and  that  no  complaint  of  his  con- 
duct had  been  made  by  any  one.  Upon  a  trial 
In  the  circuit  court  the  Jury  returned  a  ver- 
dict for  $18,000  for  the  plaintiff  against'  the 
Chesapeake  &  Ohio  Hallway  Company  and 
Marcuin,  and  from  that  judgment  the  railway 
company  appeals. 

The  uncontradicted  evidence  is  that  the  de- 
cedent resisted  arrest ;  even  his  two  broth- 
ers, who  were  present,  testified  that  he  de- 
clined to  go  with  Marcum  when  he  was  re- 
quested to  go  with  him,  and  said  he  had  not 
done  anything  and  was  not  going.  The  whole 
theory  of  the  plaintiff's  case  is  erroneously 
based  upon  the  idea  that  the  decedent  came 
to  his  death  because  of  the  alleged  wrongful 
and  false  statement  made  by  the  conductor, 
Blevins,  to  Marcum,  and  that  as  a  result  of 
this  alleged  wrongful  and  false  accusation 
tlie  conductor,  Blevins,  and  the  other  defend- 
ants, unlawfully  and  wrongfully  assaulted  and 
killed  the  decedent.  Assuming  it  to  be  true 
that  the  conductor  did  falsely  state  to  Mar- 
cum that  the  decedent  had  been  guilty  of 
boisterous  conduct,  and  requested  Marcum 
to  arrest  him,  still,  under  the  admitted  facts 
of  this  case,  that  was  not  either  the  proxi- 
mate or  direct  cause  of  Whitaker's  death. 
If  Whitaker  had  submitted  to  arrest,  as  it 
was  his  duty  under  the  law  to  do,  whether 
the  charge  against  him  was  true  or  untrue, 
or  whether  he  had  been  guilty  of  any  public 
offense  or  not,  the  altercation  would  not  have 
occurred,  and  he  would  not  have  lost  his  life. 
The  direct  and  only  cause  of  the  difficulty 
which  resulted  in  his  death  was  his  own  un- 
lawful and  wrongful  refusal  to  submit  to  ar- 
rest at  the  hands  of  an  officer  authorized  to 
arrest  him. 

From  the  admitted  fact  that  a  few  mo- 
ments before  Marcum  had  arrested  in  the 
same  car  a  friend  of  Whitaker's  with  whom 
be  had  been  all  day,  and  the  further  ftict 


that,  when  Marcum  told  him  to  go  with  him. 
he  said,  "I  haven't  done  anything  and  am  not 
going,"  it  is  conclusive  that  he  knew  Marcum 
was  an  officer  and  was  arresting  him,  «tod 
especially  in  view  of  the  fact  that  he  had  a 
short  time  before  been  notified  by  the  con- 
ductor that  he  had  a  man  on  board  who 
would  bake  care  of  him  if  be  did  not  cut  out 
his  misbehavior.  In  the  case  of  Common- 
wealth V.  Marcum,  135  Ky.  1,  122  S.  W.  215, 
24  L.  R.  A.  (N.  S.)  1194,  on  this  question  of 
the  duty  of  Widtaker  to  submit  to  arrest, 
dealing  with  this  same  transaction,  this  court 
said: 

"The  court  should,  in  addition,  have  told  the 
jury  plainly  that  it  was  the  duty  of  the  peace 
officer  to  arrest  the  offender  upon  the  verbal  re- 
quest or  demand  of  the  conductor,  and  that  in 
making  the  arrest  the  peace  officer  was  not  re- 
quired to  examine  into  the  guilt  or  innocence  of 
the  offender  whom  the  conductor  asked  to  liare 
arrested,  and  it  was  the  duty  of  the  decedent  to 
submit  to  a  lawful  arrest  at  the  hands  of  the 
peace  officer,  whether  or  not  he  had  done  any- 
thing which  justified  the  arrest.  In  order  to 
make  the  statute  effective,  it  was  necessary  to 
authorize  the  officer  to  make  the  arrest  upon 
the  verbal  request  of  the  conductor.  It  does 
not  contemplate  that  the  offense  should  have 
been  committed  in  the  presence  of  the  officer, 
and  therefore  the  officer  was  authorized  to  act 
under  the  direction  of  the  conductor." 

It  seems  to  us  that  this  is  conclusive  of 
this  case;  if  it  was  the  duty  of  Whitaker  to 
submit  to  arrest,  and  he  unlawfully  refused 
to  submit,  and  brought  about  the  difficulty  in 
which  he  lost  his  life,  there  can  be  no  rea- 
sonable claim  that  the  complaint  of  the  con- 
ductor to  the  officer,  whether  Justified  or  not, 
was  the  cause  of  appellant's  death.    If  the 
conductor,  by  false  and  malicious  complaint, 
had  wrongfully  procured  an  officer  to  arrest 
Whitaker,  undoubtedly  he  would  have  luid 
a  cause  of  action  for  false  arrest;   but  this 
is  not  an  action  for  false  arrest.    Even  if  ibe 
conductor  did  everything  that  is  now  charg- 
ed against  him,  and  caused  the  officer,  with- 
out provocation  or  excuse,  to  arrest  Whitaker, 
the  admited  facts  show  that  this  was  not  the 
cause  of  Whitaker's  death.    If  he  had  quiet- 
ly submitted  to  arrest,  and  it  had  been  there- 
after disclosed  that  his  arrest  was  wrongful 
and   had  been  procured  by   the  conductor, 
while  acting  in  the  scope  of  Ms  duty  as  such, 
he  would  have  had  a  good  cause  of  action 
for  false  arrest;    but,  instead  of  submitting 
to  arrest  like  a  law-abiding  citizen  should, 
he  decided  in  advance  that  the  attempt  to  ar- 
rest him  was  unlawful  and  that  he  would  not 
submit  to  it,  and  thereby  brought  on  the  al- 
tercation in  which  he  lost  his  life. 

The  complaint  of  the  conductor  to  the  of- 
ficer was  the  direct  and  proximate  cause  of 
the  arrest  of  Whitaker,  but  Whitaker's  Inter- 
vening act  in  refusing  to  submit  to  arrest 
was  the  direct  cause  of  the  difficulty  which 
resulted  In  his  death.  Under  the  admitted 
facts  the  peremptory  instruction  should  have 
been  given. 

The  judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewitb. 
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BALLARD  &  BALLARD  CO.  t.  DURR. 
(Coart  of  Appeola  of  Kentucky.    June  18, 1915.) 

t  TbiAI,  «=s>251— InBTBUOTIONB— CONrOBMITY 

TO  Pleadings. 

In  ail  action  for  injuries  sustained  in  an 
alleged  collision  with  an  automobile,  the  petition 
alleged  that  such  automobile  was  negligently 
and  carelessly  run  into  and  against  the  team 
and  veliicle  in  which  plaintiff  was  riding  with 
luch  violence  as  to  overturn  the  wagon,  throw- 
ing her  with  great  force  and  violence  to  the 
ground.  The  court  charged  that  it  was  the  duty 
of  the  driver  of  the  automobile  to  exercise  ordi- 
nary care  to  avoid  injuring  any  one  upon  the 
road,  that  this  duty  included  the  duties  of  run- 
ning his  car  at  a  reasonable  rate  of  speed  and 
of  having  it  under  reasonable  control,  and  that 
if  the  driver  failed  to  observe  any  of  such  du- 
ties, and  by  reason  of  such  failure  caused  the 
bjary  to  plaintiff,  the  jury  should  find  for  her, 
and  otherwise  they  should  find  for  defendant. 
HeU,  that  tliis  instruction  was  erroneous,  though 
the  propositions  of  law  embraced  therein  were 
correct  as  abstract  propositions,  as  the  sole  is- 
sue was  whether  the  automobile  waa  negUgentiy 
driven  against  the  team  and  wagon,  and  if  it 
was  not  so  driven,  it  was  immaterial  what  rate 
of  speed  it  was  traveling,  whether  it  was  under 
control  or  not,  or  whether  the  driver  was  exer- 
dsiog  ordinary  carej  while  the  instruction  au- 
thorized a  recovery  if  by  driving  the  car  at  an 
nnrcasonnble  speed  the  driver  frightened  the 
team  and  caused  it  to  overturn  the  wagon. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f§  587-596;    Dec.  Dig.  <©=»251.] 

2.  Jddouent  ^s>248— Gonfobmitt  to  Plead- 
ings. 

The  plaintiff^  in  a  suit  at  law,  selects  his 
own  cause  of  action,  and  must  succeed  upon  It 
if  he  succeeds  at  all. 

[Ed.  Notei.— For  other  cases,  see   Judgment, 
Cent.  Dig.  S  434;    Dec.  Dig.  <3=3248.] 

3.  Evidence  «=9l22— "Res  Gesta." 

.  In  an  action  for  injuries  sustained  in  an 
alleged  collision  with  an  automobile,  though  de- 
fendant denied  that  any  collision  took  place, 
and  this  was  the  only  question  in  issue  under 
the  pleadings,  evidence  that  just  before  the  al- 
leged collision  plaintiff  and  her  husband,  with 
whom  she  was  riding,  signaled  the  driver  of  the 
automobile  by  holding  up  and  waving  their 
hands  was  competent  as  a  part  of  the  "res  ges- 
tae," which  includes  acts  as  well  as  words,  and 
is  defined  as  the  circumstances,  facts,  and  decla- 
rations which  grow  out  of  the  main  fact  or  are 
contemporaneous  with  it  and  serve  to  illustrate 
its  character,  since  evidence  supporting  the  spe- 
cific acts  of  negligence  charged  are  not  inadmis- 
sible, because  they  would  also  prove  some  other 
act  of  negligence  and  the  givin;:  of  such  signals 
bore  upon  the  driver's  want  of  care. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  339-^50;   Dec.  Dig.  «8=>122. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Gesta?.] 

4.  Evidence    «=9243  —  Witnkssks    e=>406  — 
Declabations  of  Employ^  —  Contbadic- 

TIOW. 

In  an  action  for  Injuries  sustained  in  an 
alleged  collision  with  an  automobile  driven  by 
defendant's  employ^,  what  the  employe  said 
after  the  injury  in  reference  to  its  cause  was 
not  competent  against  defendant  as  substantive 
testimony,  but  might  be  proved  for  the  pur- 
pose of  contradiction  under  a  proper  admonition 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  IMg.  If  908-915;  Dec.  Dig.  «=>243;  Wit- 
neases,  .Cent.  Dig.  H  1276-1Z79;  Dec.  Dig. 
«=»406.] 

Hannah,  J.,  dissenting  in  part. 


Appeal  from  Circuit  Conrt,  Jefferaoa  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  Mary  Dnrr  against  the  Ballard 
&  Ballard  Company.  From  a  Judgment  for 
plaintlfr,  defendant  appeals.  Reversed  and 
remanded. 

Bnice  &  Bullitt  and  Grover  Q.  Sales,  all 
of  Louisville,  'for  appellant  Edwards,  Ogden 
&  Peak,  of  Louisville,  for  appellee. 

HURT,  J.  In  February,  1913,  the  appellee, 
Mary  Durr,  in  company  with  her  husband, 
was  traveling  over  the  Louisville  &  Shelby- 
vllle  pike,  in  a  wagon,  which  was  drawn  by 
two  mules,  and  going  in  the  direction  of 
Louisville,  when  near  Tarascon,  they  met  up- 
on the  road  an  automobile,  which  was  owned 
by  the  appellant,  Ballard  &  Ballard  Compa- 
ny, and  was  being  driven  by  an  employe  of 
the  company  in  the  transaction  of  its  busi- 
ness. The  wagon  was  being  driven  by  the 
husband  of  appellee,  and  at  the  point  of  meet- 
ing it  was  descending  an  incline,  and  the 
antomobUe  was  descending  an  incline  from 
the  other  direction.  When  the  wagon  and 
automobile  had  arrived  within  75  or  100 
yards  of  each  other,  the  appellee  and  her 
husband  both  gave  signals  of  warning  to  the 
driver  of  the  automobile,  by  appellee  holding 
up  and  waving  her  hand,  and  her  husband  by 
standing  up  in  the  wagon  and  waving  his 
cap  over  his  head.  Although  the  chauffeur 
says  that  he  saw  the  signals,  he  did  not  stop 
the  mactiine  nor  lessen  its  speed.  The  ma- 
chine was  proceeding  at  the  rate  of  about  12 
miles  per  hour.  The  appellee  claims  that 
before  the  automobile  approached,  the  wagon 
was  stopped,  when  the  automobile  came  on 
and  struck  the  mules,  which  caused  them  to 
wheel  around,  and  the  autCHUobile  went  right 
on  forward,  the  wagon  turned  over,  throw- 
ing appellee  out  upon  the  ground,  and  greatly 
injuring  her.  The  driver  of  the  automobile 
claims  that  the  road  at  the  point  of  meeting 
was  17  feet  in  width,  that  he  and  appellee 
each  gave  the  other  all  the  road  necessary  to 
enable  each  to  pass,  and  that  he  did  not  strike 
either  the  mules  or  the  wagon  with  the  auto- 
mobile. He  saw  no  signals  from  appellee  or 
her  husband  until  he  was  within  75  or  100 
feet  of  the  wagon,  and  he  did  not  stop  the 
machine  because  to  stop  the  machine  so  close 
to  the  team  is  more  calculated  to  frighten  it 
than  to  pass  on  by.  He  passed  the  wagon 
and  stopped  within  26  or  30  feet  The  mules, 
did  not  show  any  evidence  of  fright  as  the 
machine  approached  them.  The  team  was 
not  stopped  until  the  wagon  turned  over.  He 
saw  the  team  and  wagon  when  they  were 
within  300  or  400  yards  of  him,  but  as 
above  stated,  he  saw  no  signals  from  appel- 
lee until  within  75  or  100  feet ;  that  he  could 
then  have  stopped  the  machine  within  15  or 
20  feet,  but,  the  team  coming  on  at  the  same 
time,  the  stop  could  not  have  been  made  un- 
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til  the  machine  and  mules  were  within  5  or  6 
feet  of  each  other.  He  did  not  slacken  the 
speed  of  the  machine  until  he  had  passed  the 
wagon  and  heard  the  appellee  scream.  The 
appellee  filed  this  suit  in  the  Jeflferson  circuit 
court  against  appellant,  seeking  to  recover 
damages  of  It  for  the  Injuries  sustained  by 
her,  which  appear  to  have  beea  serious  and 
permanent. 

The  cause  of  action  set  out  in  the  petition, 
and  the  negligence  of  appellant  relied  upon 
for  recovery,  is  sjKcifically  set  out  tn  the  peti- 
tion as  follows: 

"She  states  that  through  and  by  the  gross  neg- 
ligence of  the  defendant,  through  its  said  agent, 
then  in  charge  of  said  automobile,  the  same  was 
negligently  and  carelessly  run  into,  upon,  and 
against  the  team  and  vehicle  in  which  the  plain- 
tiff was  riding  with  such  force  and  violence  as 
to  overturn  the  wagon  in  which  plaintiff  was 
riding,  throwing  her  with  great  force  and  vio- 
lence to  the  ground,  thereby  severely  injuring 
her  upon  her  ankle,  the  anicle  of  her  right  limb, 
and  otherwise  injuring  said  right  limb,  and  the 
bones  thereof,  from  which  she  has  suffered  great 
mental  and  physical  pain  and  anguish,  and  will 
so  continue  to  suffer  the  remainder  of  her  life." 

The  appellant  denied  by  answer  the  affirm- 
ative allegations  of  the  petltlou,  and  also 
pleaded  that  the  appellee  was  guilty  of  con- 
tributory negligence.  The  averments, ,  with 
reference  to  contributory  negligence,  were  de- 
nied by  reply.  Upon  these  Issues  a  trial  was 
had  on  the  13tb  day  of  October,  1913,  which 
resulted  In  a  verdict  of  the  Jury,  and  a  Judg- 
ment of  the  court  in  appellee's  favor  for  the 
sum  of  $2,500.  Upon  this  trial  the  appellee 
proved,  without  objection  from  the  appellant, 
that  before  meeting  the  automobile,  and  when 
It  was  within  75  to  100  yards  of  the  wagon, 
she  signaled  to  the  chauffeur,  by  holding  up 
and  waving  her  hand  five  or  six  times,  and 
that  her  husband  stood  up  and  signaled  to 
him  by  waving  his  cap,  and  that  the  auto- 
mobile driver  did  not  stop  the  machine  nor 
give  any  heed  to  their  warnings  in  any  way. 
The  appellant  objected  to.  the  instructions 
given  to  the  Jury,  and  his  objections  being 
overruled,  he  saved  an  exception.  The  appel- 
lant filed  grounds  for  and  moved  the  court 
for  a  new  trial,  basing  Its  grounds  upon  the 
alleged  error  in  regard  to  the  giving  of  in- 
structions and  other  errors.  The  court  sus- 
tained the  motion  and  grounds  for  a  new 
trial,  to  which  the  apiiellee  objected  and  ex- 
cepted. On  the  4th  day  of  December,  the  case 
again  came  on  for  hearing,  and  the  trial  re- 
sulted In  a  verdict  of  the  Jury  and  Judgment 
of  the  court  In  favor  of  appellant  Ujjon  this 
trial,  over  the  objection  of  the  appellee,  the 
court  refused  to  allow  her  to  put  In  evidence 
the  facts  in  reference  to  the  warnings  given 
by  her  and  her  husband  to  the  chauffeur  of 
the  automobile  as  it  approaclied  the  team  and 
\vagon.  The  appellant,  at  the  close  of  the 
evidence  for  the  appellee,  and  at  the  close  of 
all  the  testimony,  moved  the  court  to  direct 
the  Jury  peremptorily  to  find  a  verdict  for 
It,  which  motions  were  overruled.  The  ap- 
pellee offered  instructions.  In  writing,  which 


the  court  refused  to  give,  and  appellant  of- 
fered an  Instruction,  bearing  directly  in  con- 
crete form  upon  the  negligence  claimed  in  the 
petition,  which  the  court  refused,  and  tbea 
gave  the  same  instructions  as  were  given 
upon  the  first  trial.  The  appellee  filed 
grounds  and  moved  the  court  to  grant  a  new^ 
trial.  The  grounds  relied  upon  were  alleged 
errors  of  the  court  in  excluding  the  state- 
ments of  appellee  with  reference  to  signals 
given  the  driver  of  the  automobile  Just  pre- 
ceding the  alleged  collision,  and  in  refusing^ 
instructions  offered  by  her,  and  in  giving  in- 
structions. The  court  sustained  the  motion 
of  appellee  for  a  new  trial,  and  set  aside  the 
verdict  and  Judgment,  to  which  appellant  ex- 
cepted. Thereafter  the  appellant  moved  the 
court  to  set  aside  the  order  granting  a  new 
trial,  which  was  overruled  and  exception 
taken.  Thereafter  the  case  again  came  on  for 
trial  In  February,  1914,  and  resulted  in  a  ver- 
dict of  the  Jury  and  a  Judgment  of  the  court 
in  favor  of  appellee,  and  by  which  the  amount 
of  her  recovery  was  fixed  at  the  sum  of  $2,- 
650.  The  appellant  filed  grounds  and  moved 
the  court  to  set  aside  the  verdict  and  Judg- 
ment. The  grounds  relied  upon  were  the  al- 
leged errors  of  the  court  In  permitting,  over 
its  objection,  the  proof  of  the  signals  given 
by  appellee  and  her  husband  to  the  chauffeur, 
just  preceding  the  alleged  collision,  and  in 
the  giving  of  instructions  and  refusing  the 
same  instruction  offei-ed  by  appellant  on  the 
second  trial.  The  motion  for  a  neV  trial  was 
overruled,  and  appellant  now  comes  to  this 
court 

The  Instructions  given  by  the  court  were 
the  same  upon  each  trial.  If  the  instruc- 
tions were  erroneous,  the  court  was  not  In 
error  in  setting  aside  the  first  verdict  and 
Judgment,  and  was  in  error  when  it  over- 
ruled appellant's  motion  for  a  new  trial  after 
the  Judgment  appealed  from  was  rendered. 
If  the  court  was  tn  error  in  admitting  the 
facts  in  regard  to  the  signals  given  by  appel- 
lee and  her  husband  to  the  chauffeur  of  the 
automobile  as  evidence,  it  was  in  error  in 
refusing  a  new  trial  after  the  last  Judgment 
If  it  was  error  in  the  trial  court  to  exclude 
these  facts  from  the  evidence  upon  the  sec- 
ond trial,  the  court  was  not  in  error,  when  it 
granted  a  new  trial  after  the  second  Judg- 
ment. 

[1]  The  instruction  given  by  the  court 
upon  each  of  the  trials,  and  which  appellant 
insisted  was  prejudicial  to  it,  was  as  follows: 

"(1)  It  was  the  duty  of  the  driver  of  the  auto- 
mobile to  exercise  ordinary  care  to  avoid  injur- 
ing any  one  upon  the  road,  and  that  duty  in- 
cluded the  duties  of  running  his  car  at  a  reason- 
able rate  of  speed,  and  of  having  it  under  rea- 
sonable control.  If  you  believe  from  the  evi- 
dence that  the  driver  of  the  automobUe  failed 
to  observe  any  one  of  the  duties  just  mentioned, 
and  by  reason  of  such  failure,  if  any  there  was, 
he  caused  the  injury  to  the  plaintiff,  then  the 
law  is  for  the  plaintiff  and  you  should  so  find. 
But,  unless  you  so  believe  from  the  evidence, 
then  the  law  is  for  the  defendant  and  you  should 
80  find." 
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The  second  Instractloii  given  defined  cor- 
rectly the  measure  of  damages,  If  the  Jury 
sbould  find  for  appellee,  and  the  third  in- 
struction gave-  a  correct  definition  of  ordl- 
lury  care.  These  were  all  the  instructions 
given. 

Upon  the  Issue  which  determined  whether 
the  plaintiff  or  defendant  ought  to  succeed, 
the  instmction  set  out  above  contained  all 
the  advice  from  the  court  to  the  Jury.  It 
will  be  observed  that  no  complaint  was  made 
in  the  petition  that  appellant's  car  was  not 
operated  at  a  reasonable  rate  of  speed,  or 
that  the  chauffeur  did  not  have  It  under  rea- 
sonable control,  or  that  his  failure  to  operate 
it  at  a  reasonable  rate  of  speed,  or  to  main- 
tain a  reasonable  control  over  it,  was  not 
alleged  as  being  In  any  wise  the  cause  of  the 
injuries  sustained  by  the  appellee,  nor  Is  it 
alleged  that  he  failed  to  exercise  ordinary 
care  to  prevent  injury  to  any  one  upon  the 
road.  The  propositions  of  law  embraced  in 
the  instruction  are  correct  as  abstract  propo- 
sitions, and  in  a  case  embracing  Issues  which 
would  Justify  the  giving  of  such  an  Instruc- 
tion, it  would  be  proper  to  advise  the  Jury  as 
therein  stated.  The  issue  was  squarely  made 
In  the  pleadings  and  In  the  evidence  as  to  the 
cause  of  the  Injuries.  The  appellee  specifical- 
ly alleged  that  the  injuries  were  caused  by 
the  driver  of  the  automobile  negligently 
driving  the  machine  into,  upon,  and  against 
the  team  and  wagon  In  which  appellee  was 
riding,  and  thereby  overturning  the  wagon 
and  throwing  her  to  the  ground.  If  the  auto- 
mobile was  not  driven  Into,  upon,  or  against 
the  team  and  wagon  and  thereby  causing  it 
to  overturn.  It  would  be  immaterial  as  to 
what  rate  of  speed  it  was  traveling,  or 
whether  under  control  or  not,  or  whether  the 
driver  was  exercising  ordinary  care  to  prevent 
injury  to  any  one  upon  the  road,  because  all 
of  these  failures  of  duty  upon  his  part  would 
have  resulted  in  no  harm  to  appellee. 

[2]  The  plaintiff,  in  a  suit  at  law,  selects 
bis  own  cause  of  action,  and  must  succeed 
upon  It,  If  he  succeeds  at  all.    The  defendant 
is  only  caUed  upon  to  defend  such  unlawful 
acts  as  he  may  be  charged  with  In  the  plead- 
ings.   The  Instruction  complained  of  enabled 
the  Jury  to  find  a  verdict  for  appellee  on  ac- 
count of  something  of  which  she  did  not  com- 
plain, and  which  is  not  charged  or  relied 
upon  in  the  pleadings.    If  the  driver  of  the 
aatomoblle  refused  to  heed  the  signals  given 
him  by  the  appellee,  and  drove  his  car  at 
an  unreasonable  speed,  and  thereby  frighten- 
ed tlie  team  and  caused  it  to  turn  over  the 
wagon,  the  Jury  would  be  authorized  to  find 
a  verdict  for  appellee  under  the  instruction 
given,  although  it  would  be  for  an  allegation 
of  negligence  entirely  different  from  the  one 
sued  upon,  and  upon  an  issue  not  made  in 
the    pleadings.     In  the  case  of  Bowlln  v. 
Archer,  157  Ky.  640,  163  S.  W.  477,  it  was 
said: 

"It  is  an  elementary  rule  of  practice  that  in- 
structioiis    *    *    *    should  be  confined  to  the 


issues  presented  by  the  pleadings  and  the  evi- 
dence." 

In  L.  &  N.  B.  R.  Co.  v.  McGary's  Adm'r, 
104  Ky.  617,  47  8.  W.  442,  20  Ky.  Law  Rep. 
695,  it  is  said: 

"Having  elected  to  specify  wherein  the  negli- 
gence consisted  upon  which  he  bases  his  claim 
tor  recovery,  he  cannot,  under  these  pleadings, 
recover  by  showing  a  different  character  of  neg- 
ligence." 

In  Edward's  Adm'r  v.  C.  &  O.  Ry.  Co.,  108 
S.  W.  304,  82  Ky.  Law  Rep.  1241,  this  court 
said: 

"The  rule  is  well  settled  that  a  plaintiff  in  an 
action  for  personal  injuries,  caused  by  the  negli- 
gence of  the  defendant,  may  allege  the  negli- 
gence complained  of  in  general  terms,  and,  hav- 
ing done  this,  may  show  any  specific  acta  of 
negligence  which  the  testimony  warrants ;  but 
if,  on  the  other  hand,  he  alleges  specifically  the 
acts  constituting  the  neirligence  complained  of, 
be  cannot  avail  himself  of  other  acta  not  alleged 
in  the  pleading." 

In  Gaines  &  Co.  T.  Johnson,  105  S.  W.  381, 
32  Ky.  ,Law  Rep.  58,  the  court  said: 

"Bat  if  special  damages  are  sought  to  be  re- 
covered or  the  negligence  is  specified,  then,  in 
the  first  instance  the  special  damage  must  be 
averred,  and  in  the  second,  the  pleader  will  be 
confined  to  the  negligence  relied  upon." 

"The  instructions  should  conform  to  and  fol- 
low the  pleadings.  An  instruction  is  not  author- 
ized upon  an  issue  not  made  or  presented  in  the 
pleadings." 

This  same  principle  is  maintained  In  C,  N. 
O.  &  T.  P.  By.  Co.  V.  Crabtree,  100  8.  W.  818, 
30  Ky.  Law  Rep.  1000 ;  L.  &  N.  B.  B.  Co.  T. 
Dickey,  104  8.  W.  329,  31  Ky;  Law  Bep.  894; 
Lexington  By.  Co.  v.  Britton,  130  Ky.  676, 114 
S.  W.  295 ;  Murray  v.  C.  &  O.  Ry.  Co.,  139  Ky. 
379,  115  S.  W.  821 ;  Bogenschutz  v.  Smith,  84 
Ky.  330,  1  8.  W.  578,  8  Ky.  Law  Bep.  376. 

The  system  of  pleading,  In  our  courts,  the 
system  under  the  common  law  as  well  as  un- 
der the  Code,  has  for  one  of  its  chief  ends  to 
require  the  parties  to  come  to  an  Issue  or  is- 
sues, and  then  the  court  must  conform  the 
Instructions  given  to  the  Issues  of  the  case 
made  by  the  pleadings,  and  if  this  rule  is  not 
adhered  to,  a  litigant  will  not  know  what  he 
la  called  to  prove  or  to  defend. 

For  the  reasons  above  stated,  the  court 
was  In  error  In  giving  the  Instruction  com- 
plained of  over  the  objection  of  the  appel- 
lant upon  each  of  the  trials.  The  appellant 
offered  an  instruction  confining  the  right  of 
appellee  to  recover  upon  the  Jury  believing 
from  the  evidence  that  the  acts  relied  upon 
by  the  appellee  for  recovery  occurred.  The 
court  should  have  given  in  place  of  Instruc- 
tion No.  1,  herein  set  out,  an  Instruction,  di- 
recting the  Jury  to  find  for  appellee  if  it  be- 
lieved from  the  evidence  that  the  appel- 
lant's cliauffeur  did  the  specific  things  alleg- 
ed in  the  petition  as  having  cansed  appellee's 
Injuries,  and  if  It  did  not  so  t>elleve,  to  find 
for  defendant. 

[3]  The  remaining  question  to  be  determin- 
ed is  whether  or  not  the  statements  of  appel- 
lee and  of  the  chauffeur,  as  to  the  warnings 
given  by  appellee  and  her  husband  to  the 
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chanffenr,  by  boldlng  np  and  waving  their 
hands  Just  Immediately  preceding  the  alleged 
collision  of  the  automobile  and  the  team  and 
wagon,  are  competent  to  be  admitted  aa  evi- 
dence. We  are  not  unmindful  of  the  long 
line  of  adjudications  which  hare  held  that, 
in  an  action  for  personal  injury,  where  spe- 
cific acts  of  negligence  are  relied  upon,  evi- 
dence of  other  acts  of  negligence  are  not  ad- 
missible. This  rule,  however,  would  not  ren- 
der the  proof  of  a  fact  inadmissible  because 
it  was  also  proof  of  some  act  of  negligence 
other  than  alleged  in  the  pleadings,  if  it  was 
also  evidence  which  would  go  to  the  support 
of  the  specific  acts  of  negligence  relied  upon 
in  the  pleadings.  If  appellee  had.  In  gen- 
eral terms,  alleged  that  her  injuries  re- 
sulted from  the  negligence  of  the  chauffeur, 
the  proof  of  the  signals  to  him  would  have 
been  unquestionably  competent  and  admissi- 
ble. If  the  chauffeur  ran  the  machine  into 
the  team  and  wagon  when  the  road  was  suf- 
ficiently wide  for  him  to  have  passed  by 
without  coming  tn  contact  with  the  team  and 
wagon,  and  it  appears  to  have  been  so,  then 
the  negligence  which  caused  him  to  do  so 
must  have  arisen,  either  from  his  utter  disre- 
gard for  the  safety  of  appellee,  or  from  the 
fact  that  after  seeing  the  appellee  and  being 
warned  of  her  presence,  he  did  not  use  ordi- 
nary care  to  have  his  machine  under  such 
control  that  it  would  have  enabled  him  to 
pass  without  coming  In  contact  with  the 
team  and  wagon,  and  that  there  was  an  ab- 
sence of  care  upon  his  part  to  avoid  a  colli- 
sion with  the  team  and  wagon.  While  the 
negligence  complained  of  in  the  petition  is 
that  the  chauffeur  negligently  drove  the  ma- 
chine against  the  team  and  wagon,  and  there- 
by caused  the  wagon  to  upset,  and  such  must 
be  proven  before  appellee  is  entitled  to  recov- 
er under  the  pleadings,  yet  any  fact  or  cir- 
cumstance which  is  relevant  is  competent 
evidence  to  show  that  the  negligence  of  the 
chauffeur  was  the  case  of  the  collision,  and 
to  illustrate  the  nature  of  his  acts,  and  to 
show  why  the  chauffeur  failed  to  avoid  a 
collision  with  the  team  and  wagon,  as  it  was 
bis  duty  to  do,  and  such  fact  or  circumstance 
would  not  be  Incompetent  because  it  would 
be  admissible  to  be  proven  in  support  of  an 
averment  of  some  act  of  negligence  which 
might  have  been  relied  upon  In  the  petition 
but  was  not  relied  upon.  The  allegation  in 
the  petition  was  that  the  chauffeur  negli- 
gently run  Into  and  against  the  team  and 
wagon,  and  the  signals  to  him  were  a  warn- 
ing to  him  of  the  situation  of  appellee  and 
the  necessity  for  him  to  exercise  care  to 
avoid  coming  in  contact  with  her  team  and 
wagon,  and  was  competent  evidence  bearing 
upon  his  want  of  care.  These  alleged  warn- 
ings, which  the  chauffeur  says  that  he  saw, 
were  a  part  and  parcel  of  the  transaction 
which  resulted,  as  appellee  claims.  In  the  au- 
tomobile running  into  and  against  her  team 
and  wagon,  were  participated  In  by  the  ac- 


tors in  the  transaction,  and  took  place  In 
point  of  time  Just  a  few  seconds  before  the 
alleged  collision,  and  at  the  same  place.  To 
illustrate,  if  one  was  seeking- the  recovery  of 
damages  against  another  for  negligently 
wounding  him  with  a  gun,  and  the  allega- 
tion of  his  petition  was  that  audi  one  negli- 
gently shot  him,  it  could  not  be  said  that 
proof  of  the  fact  that  a  few  seconds  preced- 
ing his  wounding  he  requested  the  one 
wounding  him  to  be  careful  in  the  handling 
of  the  gun  was  not  competent  evidence.  In 
McLeod,  Receiver,  v.  Ginther's  Adm'r,  80  Ky. 
403,  this  court,  in  discussing  what  things 
constitute  res  gestse,  and  which  are  admissi- 
ble as  original  evld»ice,  said: 

"The  general  rule  is  that  all  dedarationB  made 
at  the  same  time  the  main  fnct  under  considera- 
tion takes  place,  and  which  are  so  connected 
with  it  as  to  illustrate  its  character,  are  admis- 
sible as  original  evidence,  being  what  is  termed 
a  part  of  the  res  gestae;  in  other  words,  a 
part  of  the  thing  done."  ' 

The  warnings  given  In  the  Instant  case 
were  signals  made  with  their  hands,  instead 
of  words  used.  If  appellee  had  cried 
out  a  warning  to  the  chauffeur  not  to  run 
into  the  team  and  wagon,  the  admissibility 
of  evidence  of  such  cry  could  not  be  ques- 
tioned. Res  gestse  are  acts  as  well  as  words, 
and  have  been  defined  as  the  circumstances, 
facts,  and  declarations  which  grow  out  of 
the  main  fact,  or  are  contemporaneous  with 
it  and  serve  to  Illustrate  its  character.  Stir- 
ling v.  Buckingham,  46  Conn.  461.  In  34 
Cyc,  1642,  res  gestse  are  defined  as — 
"things  done;  the  facts  of  the  transaction, 
*  •  *  the  surrounding  facts  of  a  transac- 
tion, explanatory  of  an  act  or  showing  a  motive 
for  an  act;  matters  incidental  to  a  main  fact, 
and  explanatory  of  it,  including  acts  and  words 
which  are  so  closely  connected  with  a  main 
fact  as  will  constitute  a  part  of  it.  and  with- 
out which  the  main  fact  might  not  be  properly 
tmderstood;  *  *  •  the  circumstances,  facts, 
and  declarations  which  grow  otit  of  the  maic 
fact,  are  contemporaneous  with  it,  and  serve  to 
illustrate  its  character,  including  everything 
which  may  be  fairly  construed  as  an  incident 
of  the  event  under  consideration." 

The  signals  to  the  chauffeur  In  the  Instant 
case  were  a  part  of  the  things  done  by  the 
actors  in  and  at  the  same  time  with  the  main 
transaction,  which  was  the  running  Into  the 
team  by  the  automobile  and  the  turning  over 
of  the  wagon;  they  surround  the  main  trans- 
action and  occurred  at  the  same  place ;  they 
are  contemporaneous  with  It  and  serve  to  il- 
lustrate its  character,  and  help  to  determine 
the  truth  or  falsity  of  the  issue  of  negligence, 
and  are  relevant  to  the  Issua 

[4]  The  testimony  of  B.  E.  Lawrence  as  to 
what  was  said  in  his  presence  by  the  driver 
of  the  automobile  after  the  injury,  In  refer- 
ence to  the  cause  of  the  injury,  was  not  com- 
petent, as  against  appellant,  as  substantive 
testimony,  but  might  be  proven  for  the  pur- 
pose of  contradiction,  under  a  proper  admo- 
nition to  the  Jury.  McI.«od,  Receiver,  v.  Gin- 
ther's Adm'r,  supra;  L.  &  N.  R.  Co.  v.  Webb, 
99  Ky.  332,  35  S.  W.  1117,  18  Ky.  Law  Rep. 
25& 
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We  condode  tbat  the  court  was  In  error  in 
excluding  upon  tbe  second  trial  the  proof  of 
the  signals  glTen  by  appellee  and  her  hus- 
band to  the  chauffeur,  when  he  was  ap- 
proaching them,  Just  before  the  Injury,  and 
therefore  was  not  in  error  in  setting  aside 
the  verdict  and  judgment  after  the  second 
trial,  and  was  In  error  in  instructing  the 
jury  upon  each  of  the  trials. 

Upon  the  return  of  this  cause  the  appellee 
may,  if  she  desires,  amend  her  petition  so 
as  to  make  the  petition  conform  to  the  facts 
of  the  case. 

For  the  reasons  above  stated  the  judgment 
appealed  from  is  reversed,  and  the  cause  Is 
remanded  for  proceedings  In  conformity  to 
this  opinion. 

HANNAH,  J.  (dissenting).'  The  wrongful 
act  pleaded  in  the  petition  as  the  basis  of 
the  plaintifTs  claim  of  right  to  recover  here- 
in was  that  the  automobile  was — 
"run  into,  upon,  and  against  the  team  and  ve- 
hicle in  which  this  plaintiff  was  riding  with 
such  force  and  violence  as  to  overturn  the  wag- 
on in  which  plaintiff  was  riding." 

This  the  defendant  denied,  and  the  Issues 
between  the  parties  thereby  became  clearly 
defined.    The  evidence  in  respect  of  the  sig- 
nals given  by  the  plaintiff  and  her  husband 
to  the  driver  of  the  automobile  tended  nei- 
ther to  prove  nor  to  disprove  that  the  auto- 
mobile did  run  into  the  team   and  wagon. 
It  was   therefore   irrelevant      Merely   that 
a  thing  sought  to  be  shown  In  evidence  oc- 
curred contemporaneously  with  a  happening 
constituting  a  fact  In  Issue,  i.  e.,  one  which 
one  party  afHrms  and  the  other  denies,  and 
which,  If  established,  oi>erates  to  create,  or 
to  assist  in  creating,  legal  liability  as  sought 
to  be  Imposed  in  the  proceeding  In  which  It 
is  proposed  to  show  such  occurrence  in  evi- 
dence, does  not  render  such  fact  a  relevant 
fact    Ck>ntemporaneousness  Is   not  the  cri- 
terion of  relevancy.    As  defined  by  Greenleaf 
(section  1)  the  word  "evidence"  In  Its  legal 
acceptation  includes  all  the  means  by  which 
any  alleged   matter   of   fact,    the   truth   of 
which  is  submitted  to   Investigation,   is  es- 
tablished  or   disproved.      In   this   case,   the 
matter  under  Investigation  was  whether  the 
antomoblle  ran  Into   the   team  and   wagon. 
This,  as  the  court  properly  holds,  was  the 
Issue  tendered  by  the  piaintifC  and  accepted 
by  the  defendant    And  anything  which  tend- 
ed neither  to  prove  or  to  disprove  that  the 
automobile  ran  into  the  team  and  wagon  was 
not  evidence,  and  not  entitled  to  go  to  the 
Jury.     CSiamberlayne   (section   4)   says   that 
evidence  covers  all  facts  from  whldi  an  in- 
ference may  logically  be  drawn  as  to  the 
existence  of  a  fact.under  investigation.    But 
no  inference  that  the  automobile  ran  into  the 
team  and  wagon  could  be  drawn  from  the 
fact  that  the  plaintiff  and  her  husband  sig- 
naled the  driver  thereof.    As  to  the  relevan- 
cy of  evidence,   Ohamberlayne  (section  59) 
says: 
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"The  law  furnishes  no  test  of  relevancy.  .  For 
this,  it  tacitly  refers  to  logic  and  general  ex- 
perience." 

As  a  proposition  of  logic,  can  it  be  con- 
tended that  evidence  of  signals  given  proves 
or  tends  to  prove  that  the  automobile  ran 
into  the  team  and  wagon?  But  the  court 
saj's  this  evidence  was  admissible  as  a  res 
gestffi  fact  If  the  fact  of  signals  given  is 
a  res  gestae  fact,  it  could  only  be  termed 
such  because  it  was  contemporaneous  with 
the  fact  In  issue;  L  e.,  that  the  automobile 
ran  Into  the  team  and  wagon.  But  contem- 
poraneousness Is  not  the  test  of  relevancy. 
On  the  contrary,  a  fact  is  not  a  res  gestae 
fact  unless  It  be  relevant 

"In  the  American  view,  every  relevant  fact  is 
ipso  facto  part  of  the  res  gestae.  This  test  is 
universal.  So  well  settled  has  this  habit  of 
treating  the  subject  become  that  not  only  is  it 
said  of  every  relevant  fact  that  it  is  a  part  of 
the  res  gestK,  but  the  statement  is  frequently 
reversed,  and  the  negative  form  of  the  assertion 
employed,  it  being  said  of  any  fact  deemed  ir- 
relevant that  it  is  not  part  of  the  res  gestae,  or 
perhaps  that  It  is  no  part  of  the  res  gests.  It 
may  fairly  be  said  therefore  that  res  gcstse  and 
relevant  are  equivalent  expressions  in  the  usage 
of  the  American  states  adopting  the  extended 
scope  of  the  phrase."  Chamberlayne  on  Evi- 
dence, S  2586. 

It  is  said  by  the  court  that  the  evidence  of 
signals  given  was  admissible  because  Illus- 
trative and  explanatory  of  the  nature  of 
the  acts  of  the  driver  of  the  machine,  but 
how  the  matter  was  Illuminated  thereby  I 
am  unable  to  understand,  ^le  plaintiff 
charged  that  the  automobile  collided  with 
the  team  and  wagon,  and  defendant  did  not, 
by  Its  answer,  admit  such  collision  and  at- 
tempt to  excuse  itself  therefor.  So,  under 
the  pleadings,  If  the  automobile  did  collide 
with  the  team  and  wagon,  on  a  straight 
stretch  of  public  highway,  in  broad  daylight, 
that  act  was  negligence  per  se  (If  the  driver 
of  the  team  was  without  fault),  and  It  need- 
ed no  illustration  and  no  proof  of  negligent 
conduct  other  than  the  fact  of  collision.  As 
the  court  says  in  its  opinion : 

"The  appellee  specifically  alleged  that  the  in- 
juries were  caused  by  the  driver  of  the  automo- 
bile negligently  driving  the  macbino  into,  upon, 
and  against  the  team  and  wagon  in  which  ap- 
pellee was  riding,  and  thereby  overturning  the 
wagon  and  throwing  her  to  the  ground.  If  the 
automobile  was  not  driven  into,  upon,  or  against 
the  team  and  wagon  and  thereby  causing  it  to 
overturn,  it  would  be  immaterial  as  to  what 
rate  of  speed  it  was  traveling,  or  whether  under 
control  or  not,  or  whether  the  driver  was  ex- 
ercising ordinary  care  to  prevent  injury  to  any 
one  upon  the  road,  because  all  of  these  failures 
of  duty  upon  his  part  would  have  resulted  in  no 
harm  to  appellee. 

The  only  matter  which  the  evidence  of 
signals  could  serve  to  Illustrate  or  explain 
was  the  fact  of  knowledge  upon  the  part  of 
the  driver  of  the  automobile  that  appellee 
and  her  husband  were  approaching,  and  the 
law  charges  him  with  knowledge  of  that  fact 
whether  he  had  It  or  not  Therefore  I  be- 
U^ve  that  the  evidence  of  signals  given  was 
not  relevant,  and  that  its  explanatory  char- 
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acter  was  not  of  snch  probattve  value  as  to 
Justify  its  admission,  conveying,  as  It  did,  an 
indirect  imputation  of  a  negligent  act  not 
pleaded  or  relied  upon.  I  would  not  be  nnder- 
stood  as  contending  tbat  this  evidence  could 
not  have  been  rendered  competent  by  proper 
pleadings  presenting  a  different  issue  than 
that  Joined  herein,  for  instance,  the  issue 
submitted  to  the  jury  by  the  instruction 
which  the  court  concedes  is  erroneous.  But 
upon  the  Issue  Joined,  such  evidence  was 
not  relevant 

The  citation  from  McLeod  v.  Glnther,  cop- 
led  in  the  opinion  of  the  court,  presents  the 
rule  I  am  contending  for,  i.  e.,  that  declara- 
tions made  at  the  time  the  main  fact  under 
consideration  takes  place,  and  which  illus- 
trate its  character,  are  admissible.  But 
does  this  evidence  of  signals  illustrate  the 
fact  of  whether  or  not  the  automobile  struck 
the  mules?  The  court  quotes  with  approval 
in  the  case  of  McLeod  v.  Ginther,  the  follow- 
ing excerpt  from  Starkle  on  Evidence: 

"If  the  declaration  has  no  tendency  to  illus- 
trate the  question  except  as  a  mere  abstract 
statement  detached  from  any  particular  fact  in 
dispute,    *    *    *    it  is  not  admissible." 

And  this  rule,  as  I  view  it,  is  applicable 
to  the  evidence  of  the  signals  In  the  case  at 
bar. 

Nor  is  tbe  argument  of  the  court,  as  I  con- 
ceive the  queetions  here  involved,  aided  by 
the  illustrative  example;  1.  e.,  that  if  one 
should  sue  another  for  negUg«itly  wounding 
hUn  with  a  gun,  evidence  la  admissible  of  the 
fact  that  the  wounded  plaintiff  had  request- 
ed the  defendant,  a  few  seconds  prior  to  the 
shooting,  to  be  careful  in  handling  the  weap- 
on. If  in  such  an  action  the  defendant  by 
answer  should  deny  that  he  shot  the  plain- 
tiff, what  would  be  the  probative  value  of 
evidoioe  of  such  a  request?  Would  it  tend 
to  prove  or  to  disprove  that  defendant  shot 
plaintiff,  or  tbat  plaintiff  was  or  was  not 
shot?  It  may  be  conceded  that  if  the  de- 
fendant by  answer  were  to  admit  that  he 
shot  the  plaintiff,  but  should  plead  that  the 
shooting  was  the  result  of  an  unavoidable  ac- 
cident, evidence  of  such  an  admonition  to  be 
careful  In  handling  it  would  be  admissible; 
but,  the  defendant  denying  the  shooting  ab- 
solutely, I  fail  to  see  what  the  evidence  of 
the  admonition  would  Illustrate  or  explain, 
or  what  probative  value  such  evidence  would 


Believing  as  I  do  that  the  evidence  of  the 
signals  given  was  irrelevant,  the  question  pre- 
sents itself  as  to  whether  it  was  prejudicial 
to  the  appellant's  substantial  rights  to  admit 
It  to  the  Jury.  "A  growing  tendency  has 
been  manifested  by  courts  of  last  resort  not 
to  regard  as  prejudicial  error  the  recdpt  of 
such  [irrelevant]  evidence."  16  Oyc.  1114. 
But,  In  this  case,  the  effect  of  the  irrelevant 
evidience  as  to  signals  given  was  incontestably 
to  cast  upon  the  driver  of  the  automobile  an 
Imputation  of  possible  wrongdoing  in  falling 
to  bring  the  machine  to  a  stop  when  so  signal- 


ed, and  the  claim  of  plaintiff  of  right  to  re- 
cover herein  is  not  based  thereon.  Tbo  court 
in  its  opinion  recognizes  that  the  rule  is  well- 
settled  that  a  plaintiff,  in  an  action  for  per- 
sonal injuries  caused  by  the  negligent  act  of 
the  defendant,  cannot  avail  himself  of  acts 
of  negligence  other  than  those  charged  in 
the  petition,  where  he  has  specified  In  his  pe- 
tition the  negligent  acts  relied  on  as  tbe 
basis  of  his  claim  of  right  to  recover.  And 
where  the  effect  of  irrelevant  evidence  is  to 
convey  to  the  Jury  a  suggestion  of  possible 
wrongdoing  by  way  of  acts  other  than  those 
relied  on  by  the  plaintiff  in  the  specifications 
of  negligence  charged  In  the  petlticm,  preju- 
dice must  inevitably  result  In  Greer  v.  L.  & 
N.,  04  Ky.  169,  21  S.  W.  -640,  14  Ky.  Law 
Rep.  876,  42  Am.  St  Rep.  345,  the  plaintiff, 
a  railroad  brakeman,  was  directed  by  tbe 
conductor  to  uncouple  two  cars  from  a  train 
which  was  backing  In  on  a  track.  He  found 
the  coupling  apparatus  defective,  and  walked 
alongside  the  moving  train  while  engaged  in 
an  effort  to  disengage  tbe  coupler,  and  finally 
he  got  inside  the  rails.  After  taking  a  step 
or  two,  a  splinter  of  steel  on  the  guard  rail 
stuck  in  the  toe  of  his  shoe ;  he  was  thrown 
to  the  ground,  and  the  car  ran  over  his  leg. 
While  this  was  occurring  the  engineer  had  in- 
creased the  speed  of  the  train.  In  bis  peti- 
tion be  chargc.'l  only  that  the  defendant  had 
negligently  driven  its  train  over  and  upon 
his  leg.  Upon  tlie  trial,  witnesses  were  per- 
mitted to  testify,  over  defendant's  objection, 
that  the  coupling  apparatus  was  defective 
and  tbe  guard  rail  in  like  condition.  In  re- 
versing the  Judgment,  because  of  the  admis- 
sion of  this  evidence,  the  court  said: 

"This  testimony  was  objected  to  by  the  defend- 
ant, and  we  tliink  the  objection  should  have 
been  sustained.  Ttiese  circumstances,  if  regard- 
ed as  a  mere  matter  of  detail,  or  as  incidents  of 
the  transaction,  might  not  have  been  objection- 
able, as  it  is  hardly  possible  to  detail  the  occur- 
rence without  stating  all  tbe  conditions  and  sur- 
roundings as  tbey  existed  at  the  time.  Bat  wit- 
nesses were  introduced  solely  on  these  matters, 
and  for  tbe  express  purpose  of  making  them  tbe 
basis  of  a  claim  for  damages.  This  was  not 
proper  under  the  pleadings.  The  unsafe  or  de- 
fective condition  of  the  track,  or  of  any  portion 
of  the  train's  make-up,  or  the  sprained  condition 
of  the  plaintiff's  arm,  was  not  the  subject-mat- 
ter of  inquiry.  These  defects  were  not  alleg^ 
as  grounds  of  complaint  or  as  matters  of  negli- 
gence. Nor  are  they  so  connected  or  interwoven 
in  any  way  with  the  act  of  driving  or  operating 
the  train — the  only  negligence  charged  in  the  pe- 
tition— as  to  be  the  proper  subject  of  testimony. 
That  its  introduction  was  prejudicial  to  the  de- 
fendant is  apparent;  indeed  the  argument  of 
plaintiflF's  counsel  in  this  court  consists  largely 
in  denouncing  the  negligence  of  defendant  as 
shown  by  the  unsafe  track  and  the  crooked  pin. 
What  must  have  been  his  appeal  to  the  jury?" 

In  the  case  at  bar  it  was  easUy  possible  to 
have  shown  the  negligent  act  pleaded,  L  e., 
that  the  automobile  struck  the  team  and 
wagon,  without  showing  that  the  signals  were 
given.  The  signals  were  not  so  interwoven  or 
connected  with  the  act  of  collision  as  to  ren- 
der it  Impossible  to  detail  the  one  withoct 
the  other;  and,  tending,  as  it  did,  to  convey 
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to  the  jury  th«  oot«rt  snggestion  of  negU- 
gence  In  respects  other  than  that  pleaded  and 
relied  upon  as  the  basis  of  the  claim  of  right 
to  recover,  the  evidence  of  the  signals  was 
manifestly  prejudicial  to  the  defendant.  I 
am  fortified  In  this  view  by  the  fact  that  this 
evidence  on  the  first  trial  was  i)ermltted  to 
go  to  the  Jury,  resulting  In  a  verdict  for 
$2,500,  while  on  the  second  trial  It  was  ex- 
duded  from  the  Jury,  resulting  In  a  verdict 
for  the  defendant,  and  on  the  third  trial  it 
wag  again  permitted  to  go  to  the  Jury,  result- 
ing in  a  verdict  for  $2,650. 

The  Instructions  on  all  three  trials  \vere 
identical.  And  It  may  be  further  remarked 
that  the  driver  of  the  machine  testified  that 
he  did  not  drive  It  within  three  feet  of  the 
mnles  or  wagon ;  and  that  he,  as  well  as  a 
disinterested  bystander,  testified  that  he  saw 
no  marks  of  Injury  on  the  mule,  although 
plaintiff  testified  that  the  shoulder  of  the 
male  was  lacerated  by  the  impact  of  the  ma- 
chine. In  the  light  of  these  facts,  I  am  con- 
strained to  believe  that  the  covert  suggestion 
of  negligent  operation  of  the  machine  in  fall- 
ing to  stop,  conveyed  by  this  testimony  of 
signals  given,  was  the  cause  of  the  verdict  on 
the  first  and  ttklrd  trials  in  favor  of  the  plain- 
tiff. Believing  this,  the  conclusion  is  irre- 
sistible that  the  Irrelevant  testimony  of  sig- 
nals given  was  prejudicial  to  the  substantial 
rights  of  the  appellant.  With  this  evidence 
exclnded,  the  appellant  fairly  won  a  verdict 
on  the  second  trial,  even  under  the  handicap 
of  instructions  which  this  court  holds  were 
prejndlclal  to  Its  substantial  rights. 

In  this  coimectlon.  It  may  be  remarked  that 
the  embarrassment  occasioned  by  the  attempt 
to  recover  upon  the  theory  of  an  act  of  neg- 
ligence other  than  that  relied  upon  and 
charged  In  the  petition  was  exhibited  when 
the  coort  came  to  instruct  the  Jury. 

Instinctlon  No.  1  (copied  In  the  opinion, 
snpra)  permitted  a  recovery  by  the  plaintiff 
even  though  the  Jury  did  not  believe  from  the 
evidence  that    the    automobile .  struck    the 
mules  and  overturned  the  wagon,  as  charged 
in  the  petition;  and  with  such  an  Instruction, 
and  with  evidence  admitted  of  signals  given 
and  a  failure  to  stop,  it  Is  easy  to  understand 
how  the  Jui7  found  for  the  plaintiff,  even 
though  the  weight  of  the  evidence  did  show 
that  there  was  no  actual  collision,  but  that 
the  mules  became  frightened  and  swerved  to 
one  side,  causing  the  wagon  to  be  overturned. 
Tbla  same  embarrassment,  occasioned  by  an 
attempt  to  recover  upon  a  ground  of  negli- 
gence not  pleaded,  is  evidenced  by  the  re- 
fosal  of  the  trial  court  to  give  the  Instruction 
asked  for  by  defendant,  directing  the  Jury  to 
find  for  it  If  they  believed  from  the  evidence 
that  the  automobile    did   not    run   into  or 
against  the  team  and  wagon  with  such  force 
and  violence  as  to  cause  it  to  t>e  overturned. 
Becanae  the  Instruction  did  not  follow  the 
petition  in  respect  of  the  acts,  of  negligence 


asserted  as  the  basis  of  the  clalnx  of  right 
to  recover,  this  court  is  reversing  the  Judg- 
ment, and  In  this  I  concur;  but  I  further 
contend  that,  as  the  record  clearly  shows  that 
the  trial  court  set  aside  the  second  verdict 
because  of  a  belief  that  it  was  error  to  ex- 
clude the  evidence  of  signals  given,  when  Jn 
law  such  action  was  not  erroneous  (tbe  evi- 
dence being  irrelevant),  the  second  judgment 
should  be  reinstated.  The  rule  Is  well-settled 
that  where  the  lower  court  grants  a  new  trial 
because  of  a  view  of  the  law  of  the  case 
which  Is  not  sustained  by  this  court,  the  or- 
der will  be  set  aside  and  Judgment  entered  on 
the  former  verdict  Crowley  v.  L.  &  N.,  55 
S.  W.  434,  21  Ky.  Law  Rep.  1434;  Richards  v. 
h.  &  N.,  120  Ky.  Law  Rep.  1478,  49  S.  W.  419; 
Perkins  v.  Ogllvle,  148  Ky.  300,  146  S.  W. 
736 ;  Meek  v.  Patton,  12  Ky.  Law  Rep.  796; 
Anderson  v.  Republic  Iron  &  Steel  Ck).,  107 
S.  W.  220,  32  Ky.  Law  Rep.  723;  Nolan's 
Adm'r  V.  Standard  Sanitary  Mfg.  Co.,  Ill  S. 
W.  290. 

The  lower  court  having  set  aside  the  sec- 
ond verdict  because  he  excluded  the  evidence 
of  signals,  when  In  law  such  evidence  was  (as 
I  believe)  Irrelevant  and  his  action  therefore 
erroneous,  I  contend  that  the  second  Judg- 
ment should  be  reinstated;  and  for  these  rea- 
sons I  dissent  from  the  opinion  of  the  court. 


LOUISVILLE  &  N.  R.  CO.  v.  GILLESPIE. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1915.) 

1.  Tblbobaphs  and  Telephones  €=>H  — 
Rights  or  Wat— Railboad  Right  or  Way 
—Rights  Acqvibed. 

Where  a  railroad  company  acquired  from 
adjacent  landowners  additional  ground  already 
occupied  by  plaintiff's  telephone  line  and  poles, 
its  right  was  subject  to,  and  could  not  defeat, 
plaintiff's  prior  acquisition  of  a  right  of  way 
over  the  land  for  nis  telephone  line,  whether 
his  ri^ht  of  way  was  acquired  by  contract  or 
by  continuous  adverse  user  for  more  than  16 
years. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  7;   Dec  Dig.  <8=» 

2.  Telegraphs  and  Telephones  ^=»11  — 
Actions  fob  Damages  to  Telefuonb 
Right  of  Wat— Inbtkuctions. 

Plaintiff  constructed  a  telephone  line  from 
his  residence  to  a  village,  a  part  of  which  was 
destroyed  by  a  railroad  company.  He  had 
acquired  a  right  of  way  for  the  telephone  line 
by  contract  or  adverse  use  before  the  railroad 
company  acquired  the  land  for  its  right  of  way, 
and  that  the  railroad  company,  by  digging  up 
his  right  of  way,  left  him  without  means  to 
reconstruct  the  telephone  line.  The  court 
charged  that  if  plaintiff  end  another  constructed 
such  line,  and  both  or  either  of  them  for  15 
years  adversely  operated  the  line,  plaintiff  ac- 
quired the  right  to  an  easement  for  such  line, 
and,  if  the  railroad  company  removed  or  in- 
jured the  line,  the  jury  should  find  for  plain- 
tiff such  damages  as  he  sustained.  Held,  that 
the  instruction  was  substantially  correct,  since 
while  there  is  no  presumption  of  a  grant 
from  the  merely  permissive  use  of  an  easement 
upon  or  over  a  railroad  tight  of  way,  no  mat- 
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ter  how  lone  enjoyed,  Qtto  role  has  no  appUcft- 
tion,  where  the  user  of  the  easement  has  ripen- 
ed into  a  prescriptive  right  before  the  railroad 
company  acquires  title. 

[lid.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  7;    Dec.  Dig.  «=> 

8.  TCI20BAPHS  AND  TELEPHONES  «=:»20  — 

Injubies  to  Line— MEAsnitE  of  Daicaqes. 
If  it  was  practicable  to  rebuild  such  tel- 
ephone line,  the  measure  of  plaiutiGTs  damages 
was  the  reasonable  cost  of  rebuilding  the  line 
in  the  condition  It  was  in  before  uie  injury 
at  the  same  place  or  approximately  the  same 
place,  and  euA  further  sum  as  would  reason- 
ably Compensate  plaintiff  for  the  loss  of  the 
use  to  him  of  such  line  from  the  date  its  use 
was  stopped  by  the  destruction  of  the  poles  or 
line  until  such  time  as  it  could  or  might  by 
reasonable  diligence  be  so  rebuilt  as  to  be  re- 
stored to  nse. 

[E!d.  Note.-^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  1 13 ;  Dec.  Dig.  «=» 
20.] 

4.  TELEOBAFHS      and       TEI.EPH0NE8      «=>20— 

Injuries  to  Line— Measubb  of  Damaqes. 
If  it  was  impraetioable  to  rebuild  the  line 
at  the  same  place  or  approximately  the  same 
place  where  it  was  injured  or  destroyed,  the 
measure  of  damages  was  the  reasonable  mar- 
ket yalue  of  the  line  from  the  village  to  plain- 
tiffs residence  at  the  time  of  the  destruction  of 
its  use  by  the  railroad  company's  servants. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  13;  Dec.  Dig.  <8i=s> 
20.] 

5.  Teleobaphs  and  Telephones  ®=320  — 
Actions  fob  Damages  to  Telephone 
Right  of  Way— Instbuctions. 

An  instruction  if  the  jury  found  for  plain- 
tiff to  state  in  the  verdict  whether  their  finding 
was  for  repairing  the  line  or  for  the  value  of 
the  whole  line  was  properly  given. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  13 ;  Dec.  Dig.  €=» 
20.] 

0.  Teleobaphs  and  Telephones  «s>20  — 
Actions  fob  Damages  to  Telephone 
RioHT  or  Wat— Instbuotionb. 

An  instruction  that  >f  plaintiff  had  not 
acquired  an  easement  by  an  adverse  holding, 
yet  if  the  railroad  company,  its  agents  or  em- 
ployes, injured  or  destroyed  any  of  the  tele- 
phone poles  or  wires,  the  jary  should  find  for 
idaintiff  the  reasonable  cost  of  repairing  such 
injury,  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  J  13 ;  Dec.  Dig.  4=> 
20.] 

7.  Appeal  and  Ebbob  «s>1064  —  Habhixss 

Ebbob— Instructions. 
An  instruction  that,  if  it  was  practicable 
to  rebuild  the  line,  the  measure  of  damages  was 
the  reasonable  cost  of  replacing  it  in  Uie  con- 
dition it  was  in  before  the  injury  at  the  same 
or  approximately  the  same  place,  but  that  if 
it  was  impracticable  to  rebuild  it,  the  measure 
of  damages  was  the  reasonable  value  of  the 
line,  considering  the  purpose  for  which  plaintiff 
used  it,  was  so  erroneous  aa  to  be  necessarily 
prejudicial  to  defendant's  substantial  rights. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4219,  4221-1224;  Dec.  Dig. 
«=s>1064.] 

Appeal  from  Clrcait  Court,  Harrison 
County. 

Suit  by  B.  O.  Gillespie  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  an- 
other.    From  a  judgment  for  plaintlfr,  the 


defendant  named  appeala.    Bevened  and  re- 
manded. 

Benjamin  D.  Warfleld,  of  Louisville,  Em- 
mett  M.  Dickson,  of  Paris,  Hanson  Peterson, 
of  Cynthlana,  and  Fred  P.  Caldwell,  of 
Louisville,  for  appellant  M.  C.  Swinford,  of 
Cynthlana,  for  appellee. 

SETTLE,  J.  The  appeUee,  B.  O.  OiUespie, 
brought  this  action  in  the  Harrison  circuit 
court  to  recover  of  the  Western  Union  Tele- 
graph Company  and  the  appellant,  Louis- 
ville &  Nashville  Railroad  Comi>any,  damages 
for  the  alleged  destruction  by  them  of  a  tele- 
phone line,  certain  poles  thereof,  and  a  part 
of  the  right  of  way  occupied  by  such  line, 
of  which  line,  poles,  and  right  of  way  appel- 
lee claimed  to  be  the  owner.  The  amount  of 
damages  claimed  was  $2,500i  For  some  rea- 
son not  shown  by  the  record  before  us,  the 
action  as  to  the  Western  Union  Telegraph 
Company  seems  to  have  been  abandoned,  but 
the  trial  as  to  the  appellant,  Louisville  & 
Nashville  Railroad  Company,  resulted  in  a 
verdict  In  behalf  of  appellee  for  $500  dam- 
ages. From  the  judgment  entered  upon  that 
verdict,  the  railroad  company  has  appealed. 

The  appellant  answered  in  two  para- 
graphs; the  first  containing  a  traverse.  In 
the  second  it  was  alleged  that  the  acts  com- 
plained of  by  appellee  were  committed  by 
independent  contractors,  who  were  doing  cer- 
tain work  of  construction  upon  appellant's 
railroad,  and  that.  If  such  acts  resulted  in 
the  Injuries  complained  of  by  appellees,  ap- 
pellant was  in  no  wise  liable  therefor ;  the 
independent  contractors  being  alone  liable. 

The  telephone  line  in  question,  ran  on  poles 
200  feet  apart,  from  appellee's  residence  to 
the  village  of  Berry,  a  distance  of  3%  miles, 
and  was  constructed  by  appellee  more  than 
15  years  prior  to  the  institution  of  this  ac- 
tion, from  which  time,  down  to  the  acts  of 
interference  and  destruction  on  the  part  of 
appellant  complained  of,  it  was  In  daily  use 
by  appellee)  and  others  by  his  permission. 
According  to  appellee's  evidence  be  acquired 
the  right  of  way  upon  which  the  telephone 
line  ran  before  its  construction,  by  contracts 
from  the  landowners,  and  that  the  use  of 
the  right  of  way  thus  acquired  was  coex- 
tensive with  his  use  of  the  telephone  line, 
was  actual  and  adverse  to  appellant  and  all 
others,  and  had  continued  for  more  than  15 
years;  that  appellant,  in  reconstructing  and 
double-tracking  its  railroad  from  Paris  to 
Covington,  destroyed  8  i)oles  and  1,200  feet 
of  his  telephone  line  in  the  town  of  Berry 
and  7  poles  and  about  1,500  feet  of  the  tele- 
phone line  at  Tunnel  Hill,  a  half  mile  south 
of  Berry;  the  destruction  of  the  line  and 
poles  tn  Berry  resulting  from  appellant's 
building  of  a  sidewalk  on  the  ground  occu- 
pied by  appellee's  poles;  that  the  destruc- 
tion of  appellee's  line  at  Ttmnel  Hill  resulted 
from  the  tearing  down  by  appellant  of  some 
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of  bte  telephone  pales  and  by  its  digging  np, 
la  part,  of  bis  right  of  way  and  constrnctiog 
thereon  one  of  its  railroad  tracks,  which  de- 
prived him  entirely  of  the  right  of  way  so 
destroyed  and  converted,  and  left  him  with- 
oat  ri£^t  of  way  or  means  to  reconstmct  the 
telephone  line  at  that  point 

On  the  other  hand,  appellant's  evidence 
eondneed  to  prove  that  the  sidewalk  con- 
structed by  it  in  Berry  only  covers  the 
gnnind  formerly  occupied  by  three  or  four  of 
appellee's  telephone  poles;  that  these  poles, 
as  well  as  the  telephone  line  at  Berry,  were 
down  before  and  when  the  sidewalk  was  con- 
Etrncted ;  and  that  there  was  left  along  the 
sidewalk  and  between  it  and  the  abutting 
lots  a  sufficient  space  for  the  resetting  of 
appellee's  telephone  poles,  bad  he  desired  to 
reconstruct  his  telephone  line  at  that  point. 
It  appears,  however,  from  the  admissions  of 
some  (tf  appellant's  witnesses,  that  the  tele- 
phone poles  in  Berry  were  standing  until  aft- 
er the  poles  and  line  At  Tunnel  Hill  were 
thrown  down  by  appellant,  and  from  appel- 
lee's evidence  that  the  poles  were  not  re- 
placed In  Berry  after  the  building  of  the 
sidewalk,  because  to  have  done  so  would  have 
given  appellee  no  use  of  the  telephone  line 
In  Berry,  without  restoring  the  poles  and  line 
destroyed  by  appellant  at  Tunnel  Hill,  which 
could  not  be  done  because  of  appellant's  de- 
struction of  the  right  of  way  there;  Tunnel 
Hill  being  between  Berry  and  appellee's  resi- 
dence. 

[1]  Api)elIant'B  evidence  further  conduced 
to  prove  that,  in  constructing  its  railroad 
tracks  at  Tunnel  Hill,  only  Ave  or  six  of  the 
poles  of  appellee's  telephone  line  were  dis- 
placed or  removed,  and  that  the  poles  thus  re- 
moved were  on  appellant's  right  of  way,  ac- 
quired from  adjacent  landowners.  It  Is  ap- 
pellee's contention,  however,  that,  if  appel- 
lant acquired  for  its  double  tracks  at  Tunnel 
Hill  additional  ground  occupied  by  ap- 
pellee's telephone  poles  and  line,  its  right  to 
same  was  subject  to  and  could  not  defeat  his 
prior  acquisition  of  a  right  of  way  over  the 
land  for  his  telephone  line,  and  this,  as  a 
matter  of  law,  Is  true,  whether  appellee's 
right  of  way  was  acquired  by  contract  or  by 
contlnnous,  adverse  user  for  more  than  15 
years. 

It  should  here.be  remarked  that  appellee's 
evidence  does  not  definitely  show  that  he  ac- 
Qulred  by  contract  a  right  of  way  for  his 
telephone  line  over  or  upon  the  land  at  Tun- 
nel Hill,  where  his  poles  were  removed  and 
line  destroyed  by  appellant's  employes.  It 
does,  however,  strongly  conduce  to  prove  his 
continuous  and  adverse  occupancy  and  use 
of  such  right  of  way  by  his  telephone  poles 
and  line  for  more  than  15  years  before  appel- 
lant's acquisition  of  the  land,  or  the  construc- 
tion of  a  track  thereon,  and  also  to  prove 
roeh  destruction  at  Tunnel  Hill  and  In  Berry 
of  the  right  of  way  where  appellant's  em- 
ployes destroyed  his  poles  and  line  as  to 


render  Impossible  the  reconstruction  or  main- 
tenance of  appellee's  telephone  poles  and  line 
thereon. 

While  other  grounds  are  incidentally  men- 
tioned in  the  brief  of  Its  counsel,  the  ground 
mainly  relied  on  by  appellant  for  a  reversal 
of  the  Judgment  is  that  the  trial  court  erred 
In  instructing  the  Jury.  The  Instructions  ob- 
jected to  on  the  motion  for  a  new  trial  were 
Nos.  1,  2,  6,  and  7,  and  those  instructions 
are  here  Inserted  in  the  opinion: 

"First.  If  you  shall  believe  from  the  evidence 
that  the  plaintiff  and  Dr.  J.  N.  Stone  construct- 
ed the  hne  of  telephone  described  In  the  evi- 
dence, and  that  both  or  either  of  them,  for  a 
period  of  15  years  next  before  the  cut  was  made 
at  Tunnel  Hill,  maintained,  claimed,  and  ad- 
versely held  and  operated  the  line,  then  the 
plaintiff  acquired  the  right  to  an  easement  over 
the  land  for  the  said  telephone  line;  and  if 
you  shall  further  believe  from  the  evidence 
that  the  defendant,  Louisville  &  Nashville  Rail- 
road Company,  its  agents  or  employes.  In  the 
construction  of  the  concrete  sidewalk  described 
in  the  evidence,  removed,  destroyed,  or  injured 
any  of  the  telephone  poles  or  telephone  wires, 
you  should  find  for  the  plaintiS  such  damages 
as  he  sustained  thereby,  and,  unless  you  shall 
80  believe,  you  should  find  for  the  defendant. 

"Second.  In  the  event  that  you  find  for  the. 
plaintiff  and  helieve  from  the  evidence  that 
it  is  practicable  to  rebuild  the  telephone  Hue 
where  it  was  injured  or  destroyed,  if  it  was 
injured  or  destroyed,  the  measure  of  plaintiff's 
dnmage,  if  any,  is  the  reasonable  cost  of  re- 
placing the  line  in  the  condition  it  was  in  be- 
fore the  injury  at  the  same  place  or  approxi- 
mately the  same  place;  but  if  you  shall  be- 
lieve from  the  evidence  that  it  is  impracUcnble 
to  rebuild  the  line  where  It  was  or  approximate- 
ly where  it  was  injured  or  destroyed,  if  it  was 
injured  or  destroyed  by  defendant,  the  measure 
of  plaintiff's  damage,  if  any,  la  the  reasonable 
value  of  the  line  from  Berry  to  Robinson,  con- 
sidering the  purpose  for  which  plaintiff  used  it, 
not   exceeding  $2j|KX}." 

"Sixth.  If  yon  find  for  plaintiff,  yon  will  state 
in  the  verdict  whether  your  finding  is  for  re- 
pairing the  line  or  for  the  value  of  the  whole 
line. 

"Seventh.  In  the  event  you  should  believe 
from  the  evidence  that  the  plaintiff  has  not  ac- 
quired an  easement  by  an  adverse  holding,  as 
defined  in  instruction  No.  1,  yet  if  you  believe 
from  the  evidence  that,  in  the  construction  of 
the  cut  and  pavement  or  in  the  construction  of 
either,  the  defendant,  its  agents  or  employtUi, 
injured  or  destroyed  any  of  the  telephone  poles 
or  wires  thereon,  you  should  find  for  the  plain- 
tiff the  reasonable  cost  of  repairing  such  in- 
jury, if  any,  not  exceeding  $2,500." 

[2]  Appellant's  objection  to  instruction  No. 
1  is  that  It  authorized  a  recovery  by  appellee 
of  some  part  of  the  damages  claimed,  if  his 
occupancy  and  use  of  the  land  upon  which 
his  telephone  line  was  maintained  was  shown 
by  the  evidence  to  have  been  adverse  and 
continuous  for  a  period  of  15  years  next  be- 
fore the  cut  was  made  at  Tunnel  Hill,  and 
It  was  further  shown  by  the  evidence  that 
appellant's  agents  or  employes,  In  the  con- 
struction of  Its  roadway  or  the  sidewalk  de- 
scribed In  the  evidence,  removed,  destroyed, 
or  injured  any  of  the  telephone  poles  or  tele- 
phone wire. 

It  Is  argued  by  counsel  for  appellant  that 
an  individual  cannot  acquire  by  prescription 
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a  passway  or  easement  of  the  character  here 
claimed  by  appellee  upon  or  across  a  rail- 
road company's  right  of  way,  and  cites.  In 
support  of  the  contention,  L.  &  N.  R.  Co.  r. 
Chllders  &  Only,  155  Ky.  655,  160  S.  W.  260, 
and  France  v.  C.  &  O.  Ry.  Co.,  156  Ky.  126, 
160  S.  W.  757.  The  argument  would  be  con- 
trolling If  appellant  had  acquired  title  to  the 
land  at  Tunnel  Hill  or  to  the  land  covered 
by  the  sidewalk  In  Berry,  upon  and  along 
which  appellee  maintained  his  telephone  line 
at  those  places,  before  the  latter's  adverse 
use  thereof  as  a  right  of  way  or  easement 
had  continued  for  as  much  as  15  years,  or  If 
appellee's  use  of  the  easement  had  been 
shown  to  be  merely  permissive;  but  such 
was  not  the  case.  In  a  long  line  of  cases, 
Including  the  two  cited  by  appellant,  we  have 
held  that  there  la  no  presumption  of  a  grant 
from  the  merely  permissive  use  of  an  ease- 
ment upon  or  over  a  railroad  right  of  way, 
no  matter  how  long  enjoyed. 

In  Ij.  &  N.  R.  Co.  V.  Chllders  &  Only,  supra, 
no  right  was  shown  by  the  plaintiffs  to  the 
easement  claimed  over  the  ground  of  the  rail- 
road company,  other  than  a  merely  permis- 
sive use.  The  same  Is  true  of  the  case  of 
France  v.  C.  &  O.  Ry.  Co.,  supra;  and  in 
each  of  the  following  cases  the  decision  was 
rested  on  the  same  or  a  similar  ground: 
Thompson  v.  L.  &  N.  R.  Co.,  110  Ky.  973,  63 
S.  W.  42,  23  Ky.  Law  Rep.  476;  jU  4  N.  R. 
Co.  V.  Hagan,  141  Ky.  20,  131  S.  W.  1018,  35 
L.  R.  A.  (N.  S.)  189;  L.  *  N.  R.  Co.  v.  Smith, 
125  Ky.  336,  101  S.  W.  317,  31  Ky.  Law  Rep. 
1,  128  Am.  St  Rep.  254.  But  in  Trustees  Cin. 
Sou.  Ry.  Co.  V.  Slaughter,  126  Ky.  492,  104 
S.  W.  291,  31  Ky.  Law  Rep.  913,  it  was  held 
that  Slaughter  had  acqulrA  by  prescription 
a  passway  over  the  right  of  way  of  the  rail- 
road company  by  adverse  user  of  more  than 
the  statutory  period.  In  that  case  as  in  this, 
however,  the  user  of  the  easement  had  ripen- 
ed into  a  prescriptive  right  before  the  rail- 
road company  acquired  title  to  the  land  over 
which  the  passway  was  claimed.  In  the 
opinion  it  is  said: 

"Accepting  the  correctness  of  the  chancellor's 
condusions  of  fact,  we  must  conclude  that  such 
user  of  a  right  of  way  as  appellees  and  their 
vendors  seem  to  have  enjoyed  creates  the  pre- 
snmption  of  a  grant.  This  being  true,  the  bur- 
den was  on  appellants  to  rebut  this  presump- 
tion by  proving  that  the  use  of  the  passway 
by  appellees  and  their  vendors  was  merely  per- 
missive. *  *  *  As  a  railroad  company.  In 
the  performance  of  its  duties  as  a  common  car- 
rier, may  require  the  use  of  its  entire  right 
of  way  (which,  after  all,  is  but  an  easement), 
for  the  laying  of  additional  tracks  or  other  pur- 
poses appertaining  to  its  business,  we  would 
hesitate  to  say  that  it  should  be  compelled  to 
yield  a  passway  over  its  right  of  way,  upon 
the  grounds  of  prescriptive  right  or  presumed 
grant  asserted  by  the  claimant,  however  long 
continued  the  adverse  user,  if  such  user  had  its 
beginning  after  the  railroad  company  acquired 
Its  right  of  way.  •  ♦  •  Appellants,  in  ae- 
quiring  their  right  of  wav,  were  therefore  charg- 
ed with  notice  of  appellees'  right  to  the  pass- 
wsy,"  etc. 


The  doctrine  thus  announced  In  Trustees 
Cin.  Son.  Ry.  Co.  v.  Slaughter,  supra,  was 
approved  in  the  later  case  of  Big  Sandy  Ry. 
Co.  v.  Bays,  etc.,  102  S.  W.  302,  31  Ky.  Law 
Rep.  288.  Instruction  No.  1,  though  in  some 
particulars  Inaptly  expressed,  is,  on  the 
whole,  substantially  correct 

(3,  4]  Instruction  No.  2,  on  the  measure  of 
damages,  fails  to  correctiy  state  the  law.  It 
should  have  been  worded  as  follows: 

In  the  event  you  find  for  the  plaintiff  and 
believe  from  the  evidence  that  It  is  practicable 
to  rebuild  the  telephone  line  where  it  was  in- 
jured or  destroyed,  if  it  was  injured  or  de- 
stroyed, the  measure  of  plaintiff's  damage  is 
the  reasonable  cost,  as  shown  by  the  evidence, 
of  replacing  the  line  in  the  condition  it  was 
in  before  the  injury,  at  the  same  place  or  ap- 
proximately the  same  place;  and  such  further 
sum,  if  any,  as  you  may  believe  from  the  evi- 
dence will  reasonably  compensate  plaintiff  for 
the  loss,  if  any,  of  the  value  of  the  use  to  him 
of  the  telephone  line  from  the  date  its  use 
was  stopped  by  the  destruction,  if  any,  of  its 
poles  or  line  by  defendant's  servants  at  Tun- 
nel Hill  or  in  Berryj  until  such  time  as  the 
line  could  or  might,  by  reasonable  diligence  and 
despatch,  be  so  rebuilt  as  to  be  restored  to  use. 
If,  however,  yon  should  find  for  the  plaintiff, 
and  believe  from  the  evidence  that  it  is  im- 
practicable to  rebuild  the  line  at  the  same  place 
or  approximately  the  same  place  where  it  was 
injured  or  destroyed,  if  it  was  injured  or  de- 
stroyed by  defendant,  the  measure  of  plaintiff's 
damage,  if  any,  is  the  reasonable  market  value, 
if  any,  of  the  telephone  line  from  Berry  to 
plaintiffs  residence,  at  the  time  of  the  destruc- 
tion of  its  use  by  the  acts,  if  any,  of  defendant's 
servants  complained  of;  but  in  no  event  should 
the  damages  allowed  plaintiff  under  this  in- 
struction, if  any  are  allowed  him,  exceed  the 
amount  claimed  in  the  petition,  viz.,  (2,500. 

[S,  I]  We  assume  that  appellant's  objection 
to  Instruction  No.  6  is  purely  formal,  as  no 
mention  Is  made  of  It  in  the  brief  of  Its 
counsel  The  instruction  is  correctly  express- 
ed and  was  properly  given.  Instruction  No. 
7  in  effect  advised  the  jury  that,  although 
appellee  may  not  have  acquired  the  easement 
defined  In  instruction  No.  1,  yet  if  they  be- 
lieved from  the  evidence  that  appellant's 
agents  or  employes,  in  i)erforming  their  work 
of  construction  at  Tunnel  Hill  or  In  building 
the  sidewalk  In  Berry,  injured  or  destroyed 
any  of  appellee's  telephone  poles  or  nire 
thereon,  they  should  find  for  the  latter  the 
reasonable  cost  of  repairing  such  iojary. 
The  soundness  of  this  Instruction  is  so  man- 
ifest as  to  render  discussion  of  it  unneces- 
sary. 

[7]  We  And  no  error  in  the  trial  court's  re- 
fusal of  the  peremptory  or  other  instructions 
asked  and  offered  by  appellant  Each  of 
the  latter  was  in  some  respect  misleading  and 
otherwise  erroneous.  Nor  have  we  been  able 
to  find  any  substantial  error  in  the  admis- 
sion or  rejection  of  evidence ;  but  as  Instruc- 
tion No.  2,  on  the  measure  of  damages,  par- 
ticularly the  last  half  thereof,  was  so  erro- 
neous as  to  be  necessarily  prejudicial  to  the 
substantial  rights  of  the  appellant  the  judg- 
ment Is  reversed,  and  cause  remanded  for 
a  new  trial  In  conformity  to  the  opinion. 
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BELCHER  et  aL  t.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    June  18, 1915.) 

1  HoiaciDK  4s»250  —  BviDBRCE— SarnoiKN- 

ci. 
Evidence  k«Id  sufficient  to  sustain  a  con- 
riction  for  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  515-617;   Dec.  Dig.  <8=>250.] 

2.  Cbihiwai.  Law  «=3l036— AppEAii— Rkser- 

TATION    OF    EBKOB— EjCAiaWATIDN    0»    WIT- 
NESSES. 

Where  in  some  instances  the  prosecuting 
ittomey  led  the  witnesses,  but  in  only  one  such 
isstaice  was  the  evidence  material,  and  in 
that  instance  there  was  no  objection,  the  judg- 
ment wUl  not  be  reversed. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  U  1631-1640,  2639-2641; 
Dec.  Dig.  «=3l036.] 

3.  CananAL  Law  «=»600  —  CoHTiKtrANCK — 
Absenck  of  WlTNESe. 

Where  the  affidavit  on  application  for  con- 
thraance  was  read  as  the  depositions  of  the 
absent  witnesses,  and  other  witnesses  testified 
to  the  same  facts  which  it  was  claimed  the 
al)6ent  witnesses  would  have  testified  to,  there 
was  no  error  in  refusing  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw  Gent  Dig.  if  1342-1347,  1604;  Dec.  Dig. 
€=5000.] 

1  EoKiciDK  «=>3U— Apfkai<— HABioxas  Bb- 

BOB— Instbuctions. 

Where  the  jury  were  instructed  that  de- 
fendant *  <}«&f  mute,  could  not  be  convicted 
nnless  he  was  of  sound  mind  and  had  sufficient 
reason  to  know  what  he  was  doing,  thus  au- 
thorizing acquittal  for  mental  incapacity,  it 
was  not  error  prejudicial  to  defendant  that 
the  court  did  not  instruct  on  voluntary  man- 
slaughter in  relation  to  mental  incai>acity. 

rEd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  721 ;   Dec.  Dig.  <S=>341.1 

5.  OiuiNAi.  Law  «=>46— Mkntai.  Ihcapaoi- 
Tx— Deaf  utttk. 

It  is  not  error  for  the  court  to  refuse  to 
hold  that  a  deaf  mute  waa  incapable  of  commit- 
ing  a  murder. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {{  56-58;   Dec.  Dig.  <8=346.] 

6.  Cbocinai.  Law  "8=5740— Questions  fob  Jn- 
BT— Mental  Incapacitt. 

Whether  a  deaf  mute  was  mentally  incapa- 
ble of  conunitting  a  murder  was,  on  conflicting 
evidence,  a  question  peculiarly  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1712;   Dec  Dig.  «=>740.] 

A.ppea.1  from  Circuit  Court,  Pike  County. 
G«orge  Bel<±er  and  others  were  convicted 
of  murder,  and  appeaL    Affirmed. 

Staton  ft  Pinson,  J.  M.  Bowling,  and  ChUd- 
ers  &  Cbilders,  all  of  Plkeville,  for  appel- 
lants. James  Garnett,  Atty.  Gen.,  and  Cbas. 
H.  Morris,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

CLAY,  O.  The  defendants,  George  Beldi- 
er,  Harrison  Belcher,  and  Bart  Belcher,  were 
convicted  of  the  murder  of  John  Belcher, 
and  each  given  a  life  sentence  in  the  peniten- 
tiary.   Ttiey  appeaL 

LI]  The  facts  are  these:  The  defendants 
are  brothers..  At  the  time  of  the  alleged 
homldde  Bart  Belcher  was  19  years  of  age. 


George  22  years  of  age,  and  Harrison  24 
Xears  of  age.  When  George  was  4  years  of 
age  he  had  fever.  From  that  time  on  he  was 
deaf  and  dumb.  John  Belcher,  the  man  who 
was  killed,  was  about  20  years  of  age,  and 
was  the  first  cousin  of  the  three  defendant& 
On  the  day  before  the  homldde  George,  the 
deaf  mute,  and  John,  the  deceased,  had  a 
difficulty.  Some  of  the  witnesses  say  that 
George  struck  John  without  provocation, 
whereupon  John  knocked  him  down.  Other 
witnesses  say  that  John,  without  provocation, 
cut  George  with  a  knife.  According  to  the 
evidence  for  the  commonwealth,  John  Belch- 
er, the  deceased,  was  employed  by  a  man  by 
the  name  of  Keaton,  a  railroad  section  fore- 
man. On  the  day  of  the  homicide  he  (Kea- 
ton) and  others  were  on  a  hand  car,  and 
were  engaged  in  "lining  up"  the  track.  As 
they  approached  the  end  of  a  cut,  Keaton 
looked  up  and  saw  George  and  Bart  Belcher 
coming  down  the  railroad.  Keaton  had 
heard  of  the  difficulty  between  John  and 
George.  Realizing  that  John  was  in  danger, 
Keaton  shoved  him  off  the  car,  gave  him  a  wa- 
ter bucket,  and  told  him  to  go  to  Riley  Mul- 
lin's  house  and  remain  until  called  for. 
When  John  left  the  car  and  started  towards 
Mullln's  house,  George  Belcher,  the  deaf 
mute,  threw  up  his  pistol  and  shot  at  him. 
John  was  not  struck,  and  immediately  began 
to  run.  George  fired  again,  ana  Bart,  the 
other  brother,  stepped  across  the  track,  so 
as  to  get  sight  of  John,  and  also  fired.  At 
this  point  Harrison  Belcher  appeared  on  the 
scene.  He  was  coming  down  the  county  road 
on  a  mule.  He  jumped  off  the  mule  and  came 
to  the  car.  Keaton  told  him  not  to  go  down 
there  and  kill  John ;  whereupon  Harrison 
threw  up  his  pistol  and  threatened  to  kill  the 
whole  party.  There  is  testimony  to  the  ef- 
fect that  Harrison  fired  one  shot  towards 
John.  Some  witnesses  say  that  while  they 
were  standing  near  the  car,  and  after  John 
had  fled,  Harrison  said: 

"God  damn  him;  he  cat  my  brother,  and 
we  are  going  to  kill  him." 

Bart  also  said: 

"God  damn  him;  he  stuck  a  knife  in  my 
brother,  and  we  are  going  to  kill  him." 

Harrison  and  George  then  started  after 
John,  and  Bart  went  through  the  cut.  John 
went  on  to  RUey  Mullln's  house.  After  get- 
ting in  the  house  John  went  to  the  door  and 
looked  towards  George  and  Harrison,  who 
were  together.  George  fired  his  pistol,  and 
the  shot  took  effect  in  John's  abdomen.  John 
died  about  a  halt  hour  later  from  the  effects 
of  the  wound. 

Harrison  Belcher  testified  that  he  spent 
part  of  the  night  before  with  Morg  KlUen. 
On  the  morning  of  the  homicide  he  started  to 
the  Potter  fork  of  Boone,  where  he  had  been 
"logging."  On  the  way  he  stopped  at  John 
Adams'  place,  where  he  found  his  father 
very  drunk.  He  stayed  around  a  while  look- 
ing after  his  father,  and  finally  started  home 
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(rlth  him.  He  could  not  get  his  father  to  go 
home,  ao  he  started  back  the  other  way  to 
John  Davis  Bentley's.  When  he  got  there  he 
found  George.  He  sent  George  for  a  mule  to 
help  carry  his  father  home.  George  brought 
the  mule,  and  they  started  down  the  creek. 
As  they  proceeded  down  the  creek  they  heard 
some  shots  on  the  railroad.  Harrison  then 
ran  over  to  the  railroad,  and  found  George 
and  Bart  there.  He  saw  John  Belcher,  the 
deceased,  run  towards  Riley  MuUin's  house, 
but  did  not  see  George  follow  John.  He  and 
Bart  started  through  the  cut,  and  some  one 
told  them  to  go  and  get  George  to  come  back. 
Harrison  insisted  on  Bart's  going,  and  Bart 
insisted  on  Harrison's  going.  Harrison 
claims  that  he  went,  and  on  catching  np  with 
George  tried  to  get  him  to  come  back.  He 
says  that  when  they  got  near  Mullin's  house 
John  was  standing  in  the  doorway  with  a 
pistol  pointed  in  George's  direction,  and  that 
before  he  could  stop  George,  George  flred. 
Bart  explains  his  presence  at  the  homicide  in 
the  following  way:  He  had  been  working  for 
Shack  Steele.  On  the  day  of  the  killing  he 
had  broken  a  skein  on  his  wagon,  and  he 
and  Steele  agreed  to  go  to  Mr.  Adams'  and 
get  a  skein.  In  going  back  from  Adams' 
place  he  came  across  the  party  who  had 
charge  of  his  father,  who  was  drunk.  He  as- 
sisted in  getting  the  old  man  on  the  mule, 
and  then  be  and  George  and  two  smaller 
brothers  started  down  the  railroad.  Pretty 
loon  they  saw  the  section  crew  approaching. 
When  they  pulled  to  the  upper  end  of  the  cut 
the  hand  car  stopped.  John  Belcher  got  off, 
put  the  water  bucket  over  his  left  arm,  got 
oat  bis  pistol,  and  started  towards  Riley  Mul- 
lin's house.  As  he  stepped  over  the  knoll 
George  shot  two  shots.  Then  John  Belcher 
threw  his  pistol  towards  George  and  witness. 
George  then  shot  again.  After  proceeding 
a  little  further  down,  John  put  his  elbows  on 
his  knees  and  flred  one  or  two  shota  One 
.>f  these  shots  grazed  witness'  hair.  As  soon 
as  this  happened  he  shot  four  shots  at  John. 
Thereupon  John  dropped  his  pistol,  and  again 
started  for  MuUin's.  He  dalma  that  he  did 
not  go  with  Harrison  and  George,  out  admits 
that  he  Joined  Harrison  on  the  railroad  a 
very  short  time  after  the  kUUng.  After  the 
homicide  George  fled,  but  Harrison  and  Bart 
were  arrested  together.  There  is  some  evi- 
dence to  the  effect  that  Bart  showed  signs 
of  glee  on  learning  that  John  had  been  shot 
and  killed.  It  also  appears  that  Harrison 
and  Bart  knew  of  the  assault  made  upon 
their  brother  by  the  deceased. 

Defendants  insist  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict  Each  of 
the  defendants  was  Indicted  as  principal  and 
as  alder  and  abettor.  WhUe  the  defendants 
account  for  their  presence  at  the  place  of 
the  homicide  in  a  very  plausible  way,  the 
facts  to  which  they  testify  are  not  very  con- 
vinelng.  George  had  been  injured  by  the  de- 
ceased. Bart  and  Harrison  knew  of  this 
fact     Each  of  the  defendants  was  armed. 


That  they  accidentally  happened  to  meet  In 
the  cut  where  deceased  was  employed  does 
not  appear  at  all  reasonable.  Considering 
the  fact  that  they  all  appeared  about  the 
same  time,  that  Bart  and  Harrison  announc- 
ed their  purpose  to  kill  the  deceased,  that 
Bart  did  fire  four  shots  at  him,  and  Harri- 
son probably  one  shot,  that  George  pursued 
the  deceased  to  the  home  of  Riley  Mullin, 
that  Harrison  accompanied  George,  though 
claiming  that  he  tried  to  stop  him,  it  was 
clearly  within  the  province  of  the  Jury  to 
conclude  that  the  homicide  was  not  one  com- 
mitted in  sudden  affray  or  in  sudden  heat 
and  passion,  but  was  the  result  of  premedi- 
tated design  on  the  part  of  all  three  of  the 
defendants. 

[2]  Our  attention  is  called  to  two  or  three 
instances  where  it  Is  claimed  that  the  com- 
monwealth's attorney  led  the  witnesses  for 
the  commonwealth.  In  the  only  instance 
where  the  evidence  elicited  by  that  method 
of  examination  was  material  there  was  no 
objection  on  the  part  of  defendants.  In  the 
other  instances  the  evidence  was  not  ortly 
not  material,  but  the  commonwealth's  attor- 
ney was  merely  recapitulating  what  the  wit- 
ness had  already  testified  to.  We  see  no  rea- 
son, therefore,  for  reversing  the  Judgment  on 
the  ground  that  the  commonwealth's  attor- 
ney led  the  witnesses  for  the  commonwealth. 

[3]  Another  reason  urged  for  reversal  Is 
the  refusal  of  the  trial  court  to  grant  a  con- 
tinuance, on  the  ground  of  absent  witnesses. 
The  trial  did  not  take  place  at  the  indict- 
ment term,  but  at  a  subsequent  term.  The 
affidavit  was  r^ad  as  the  depositions  of  the 
absent  witnesses.  Not  only  so,  but  other  wit- 
nesses testified  to  the  same  facts  which  it  is 
claimed  the  absent  witnesses  would  have  tes- 
tified to.  Under  these  circumstances,  there 
was  no  error  in  refusing  the  continuance. 
Williams  V.  Com.,  18  S.  W.  364,  13  Ky.  Law 
Rep.  753 ;  Simmons  v.  Com.,  18  S.  W.  534,  13 
Ky.  Law  Rep.  839;  Trabune  v.  Com.,  17  S. 
W.  186,  13  Ky.  Law  Rep.  343;  Roberts  v. 
Com.,  94  Ky.  499,  22  S.  W.  845,  15  Ky.  Law 
Rep.  341. 

[4]  We  deem  it  unnecessary  to  set  out  at 
length  the  instructions.  It  is  sufficient  to 
say  that,  in  our  opinion,  they  accurately  and 
clearly  present  the  law  of  the  case.  Under 
this  heading  it  is  claimed  that  the  Jury 
should  have  been  told  that  if  they  believed 
that  defendant  George  Belcher  was  guilty 
under  either  the  first  or  second  instruction, 
but  further  believed  he  was  of  a  feeble  mind, 
they  should  find  him  guilty  of  the  lesser  of- 
fense of  voluntary  manslaughter.  It  Is  true 
that  in  the  case  of  Mangrum  v.  Common- 
wealth, 39  S.  W.  703,  19  Ky.  Law  Rep.  91, 
this  court  held  that  an  instruction  which 
gave  the  Jury  the  right  to  consider  the  de- 
fendant's mental  condition  in  fixing  the  de- 
gree of  his  guilt  was  as  favorable  as  the 
accused  was  etititled  to ;  yet  the  instruction 
given  In  this  case  was  more  favorable  to  the 
accused  than  the  one  approved  of  in  the  case 
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cited.  In  the  present  case  the  court  told  the 
Jury  that,  the  defendant  Qeorge  Belcher  be- 
ing a  deaf  mute,  he  conld  not  be  convicted 
nnless  the  Jury  believed  from  all  the  evi- 
dence, beyond  a  reasonable  doubt,  that  at 
tbe  time  mentioned  In  the  evidence  the  de- 
fendant was  of  sound  mind,  had  sufiSclent 
reason  to  know  what  he  was  doing,  and  to 
know  right  from  wrong,  and  had  sufficient 
vill  power  to  govern  his  action.  In  other 
words,  the  Instruction  authorized  an  acquit- 
tal for  mental  incapacity.  Instead  of  a  con- 
Tlctlon  of  manslaughter.  Under  these  dr- 
cnmstances,  the  refusal  to  give  the  suggested 
Instruction  was  not  prejudicial  error. 

[S,  B]  It  is  further  insisted  that  the  trial 
conrt  should  have  held  that  defendant, 
George  Belcher,  being  a  deaf  mute,  was  in- 
capable of  committing  the  crime  In  question. 
We  are  not  aware  that  such  a  doctrine  has 
ever  been  announced  by  the  courts.  Tbe  fact 
that  the  defendant  Is  a  deaf  mute  is  simply 
a  circumstance  to  be  considered  In  connection 
with  the  other  evidence  in  determining 
whether  or  not  be  was  mentally  capable  of 
committing  the  crime.  On  this  phase  of  the 
case  the  evidence  was  conflicting,  and  the 
question  was  one  peculiarly  for  the  Jury. 

A  careful  reading  of  the  record  convinces 
08  that  no  error  prejudicial  to  the  substan- 
tial rights  of  tbe  defendants  was  committed 
on  the  trial. 

Judgment  affirmed. 


WDISVILLB  &  N.  R.  CO,  T.  FRANKLIN'S 
ADM'B. 

(Court  of  Appeals  of  Kentucky.     June  18, 
1915.) 

1.  Raiiaoads  9=282— DiFBcnTK  Afflianc- 
Es— Inspection. 

A  railroad  company  furnished  cars,  which 
a  coal  company  let  down  a  siding  as  needed. 
Owing  to  a  defect  in  the  bralie  of  one  of  the 
cars,  it  escaped  and  struck  another,  throwing 
off  and  killing  an  employe  of  the  mining  com- 
pany. Held  that  the  fact  that  the  servant  of 
tlie  coal  company  whose  duty  it  was  to  inspect 
the  car  did  not  discover  the  defect,  altliough  be 
used  reasonable  care,  will  not  show  as  a  mat- 
ter of  law  that  the  railroad  company  also  was 
nnable  to  find  the  defect  by  the  use  of  reason- 
able care,  for  tbe  railroad  company  had  peculiar 
facilities  for  inspection. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
(,'cnt  Dig.  U  910-923;  Dec.  Dig.  <S=>5S2.1 

2.  RArLBOAOS  «=»278— Appliances— CoNTBiB- 

UTOBT   NEOLIGENCK. 

Where  a  servant  of  a  coal  company,  know- 
ing that  a  car  which  was  being  let  down  a  sid- 
ing was  not  under  control,  left  a  place  of  safety 
and  got  upon  a  loaded  car  which  it  was  bound 
to  strike,  he  was  guilty  of  contributory  negli- 
gence, and  no  recovery  can  be  had  for  his  death, 
notwithstanding  the  railroad  negligently  fur- 
nished a  defective  car. 

(Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  §|  891-900;   Dec.  Dig.  «=>278.] 

Appeal     from     Circuit     Court,     Hopkins 
County. 
Action  by  A.  B.  Franklin's  Administrator 


against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

See,  also,  165  Ky.  594,  180  S.  W.  162. 

Benjamin  D.  Warfleld,  of  Louisville,  and 
Laffoon  &  WaddlU,  of  Madlsonvllle,  for  ap- 
pellant Gordon  &  Gordon  &  Cox,  and  Gib- 
son &  Kincheloe,  all  of  Madlsonvllle,  and 
Virgil  X.  Moore,  of  Marlon,  for  appellee. 

HANNAH,  J.  The  Rose  Creek  Coal  Com- 
pany operates  a  mine  in  Hopkins  county  near 
Nebo,  which  is  served  by  the  Louisville  & 
Nashville  Railroad  Company.  A  spur  leaves 
the  main  line  of  the  railway  at  Nebo  and 
runs  back  about  a  mile  to  the  mines  of  the 
coal  company.  A  single  track  operated  by 
the  railroad  company  passes  under  the  tipple 
of  the  coal  company  and  terminates  about 
300  yards  above  it.  The  grade  of  this  track 
rises  aa  it  passes  under  the  tipple  and  ai>- 
proaches  the  end  of  the  track.  Empty  cars 
Intended  to  be  loaded  with  coal  are  placed 
by  tbe  railway  company  at  the  upper  end  of 
this  track.  The  coal  company  has  three 
side  tracks  which  leave  the  railway  track 
above  the  tipple,  and  pass  under  the  tipple 
parallel  with  the  railway  track,  again  con- 
necting with  It  below  tbe  tipple.  When  an 
empty  car  Is  desired  at  the  tipple,  the  switch 
is  opened  connecting  the  railway  track  with 
that  particular  track  of  tbe  coal  company 
upon  which  it  is  desired  that  tbe  car  shall 
be  loaded,  and  tbe  car  Is  "dropped  down" 
to  tbe  tipple  by  an  employ^  of  tbe  coal  com- 
pany, controlling  Its  movement  by  the  use  of 
the  hand  brakes  with  which  the  cars  are 
equipped.  On  November  12,  1909,  Jesse  Gill, 
an  employ^  of  the  coal  company,  went  to  the 
head  of  the  railway  track  for  the  purpose  of 
dropping  down  an  empty  car  to  the  tipple. 
In  doing  80  he  was  unable  to  check  or  con- 
trol its  speed  by  the  use  of  the  band  brake, 
and  the  car  crashed  into  a  loaded  car  stand- 
ing under  the  tipple,  causing  the  death  of 
A.  B.  Franklin,  an  employ^  of  the  coal  com- 
pany. Gill's  inability  to  control  the  car  was 
due  to  a  defective  brake,  which  defect  was 
unknown  to  him.  This  action  was  thereupon 
Instituted  in  tbe  Hopkins  circuit  court  by 
Franklin's  administrator  against  the  railroad 
company,  to  recover  damages  for  tbe  negli- 
gent killing  of  his  Intestate.  A  demurrer  to 
tbe  petition  as  amended  was  sustained  by 
the  court  below,  which  ruling  was  reversed 
by  this  court  See  Franklin's  Administrator 
V.  L.  &  N.  R.  R.  Co.,  155  Ky.  594,  160  S.  W. 
162.  Upon  the  remand  of  the  action,  a  trial 
resulted  in  a  verdict  and  Judgment  In  plain- 
tiff's favor  in  the  sum  of  $5,000 ;  and  tbe  de- 
fendant appeals. 

It  Is  the  contention  of  tbe  appellant  upon 
this  appeal  that  the  trial  court  erred  in  deny- 
ing its  motion  for  a  directed  verdict  It 
argues  that  this  motion  should  have  been 
granted:     (1)    Because   tbe   former   opinion 
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made  It  tbe  primary  duty  of  the  coal  com- 
pany to  exercise  ordinary  care  to  inspect  the 
car,  and  held  that  appellant  was  not  liable 
If  such  an  Inspection  would  have  disclosed 
the  defect  In  the  brake,  which  duty,  appel- 
lant contends,  the  coal  company  failed  to 
perform;  and  (2)  because  decedent  was 
guilty  of  contributory  negligence  in  leaving 
a  place  of  safety  and  placing  himself  in  a 
position  of  peril,  after  he  had  knowledge  of 
the  danger. 

In  the  former  opinion,  tbe  law  of  the  case 
Is  stated  in  these  words: 

"To  sum  up  the  matter,  it  was  the  duty  of  the 
coal  company  to  exercise  ordinary  care  to  dis- 
cover any  defects  in  the  car  in  question  that 
might  interfere  with  its  safe  operation;  and  if 
it  knew,  or  by  the  exercise  of  ordinary  care 
could  hare  known,  of  the  defective  condition  of 
the  brakes,  the  railroad  company  is  not  liable. 
On  tbe  other  hand,  if  the  coal  company  did  not 
know,  and  could  not,  by  tbe  exercise  of  ordi- 
nary care,  have  known  of  tbe  defective  condi- 
tion of  the  brake,  and  the  railroad  company 
knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  of  this  defective  condition,  then  the 
railroad  company  is  liable." 

[1]  1.  It  will  thus  be  seen  that  the  primary 
fact  to  be  established  by  the  plaintiff  as  the 
basis  of  recovery  against  the  defendant  rail- 
road company  was  that  the  coal  company  ex- 
ercised ordinary  care  to  discover  the  defec- 
tive brake,  and  was  unable  thereby  to  dis^ 
cover  it.  Upon  this  proposition,  Jesse  GUI 
testified  that  there  were,  on  the  occasion 
mentioned,  three  empty  cars  at  the  head  at 
the  railway  track  above  the  tipple;  the  first 
of  which,  according  to  his  usual  custom,  was 
chocked;  that  is,  blocks  of  wood  were  thrust 
under  the  wheels  to  prevent  movement  of  the 
car;  that  he  transferred  one  chock  to  tbe 
car  just  above,  uncoupled  the  first  car  from 
tbe  second  one,  knocked  out  the  other  chock, 
and  it  then  commenced  to  move  down  the 
track  of  its  own  momentum.  He  also  testi- 
fied that  before  starting  the  car  be  examin- 
ed tbe  brake  rod ;  that  the  brake  was  set 
up;  that  the  brake  shoes  were  against  the 
wheels;  that  tbe  brake  rod  was  straight, 
and  the  shoes  apparently  good.  As  a  matter 
of  fact,  there  was  missing  from  the  appara- 
tus a  pin  or  bolt  which  connected  the  sev- 
eral parts  thereof,  and  lacking  which  tbe 
winding  of  the  brake  chain  upon  the  brake 
staff  would  not  cause  the  pressure  of  the 
brake  shoes  against  the  wheels.  This  pin  or 
bolt  was  located  underneath  the  car,  approx- 
imately over  the  axle  of  the  first  two  wheels. 
Gill  did  not  go  over  the  entire  brake  appara'- 
tus,  which  consists  of  some  half  dozen  parts 
connected  together  by  pins  or  bolts  under  tne 
body  of  the  car ;  nor  did  he  wind  up  the 
chain  on  the  brake  staff  and  test  the  effi- 
ciency of  the  apparatus  In  that  manner. 

It  is  appellant's  contention  that  if  such  an 
inspection  as  Gill  made  constitutes  the  ex- 
ercise of  ordinary  care  upon  the  part  of  the 
coal  company  (whose  nondelegable  duty  It 
was  performing  in  making  such  inspection), 
then  appellant  itself  could  not  have  discover- 
ed the  defect  by   tbe  exercise  of  ordinary 


care,  and  that  under  tbe  rule  established  by 
the  former  opinion  as  tbe  law  of  tbe  case, 
there  can  be  no  liability.    But  this  contention 
rests  upon  tbe  false  assumption  that  that 
which  constitutes  tbe  exercise  of  ordinary 
care  upon  the  part  of  one  person  will  like- 
wise constitute  tbe  exercise  of  ordinary  care 
upon  the  part  of  any   other  person,   even 
though  tbe  circumstances  under  wblcb  tbe 
act  in  question  is  or  is  required  to  be  per- 
formed be  not  Id^iticaL    We  cannot  say  that 
such    identity'   of    circumstances    exists,    or 
that  the  circumstances  under  which  the  coal 
company   acted  or  was  required  to  act  in 
making  its  Inspection  of  the  car  were  the 
same  as  those  under  which  the  railway  oom^ 
pany  acted  or  was  required  to  act    When  ap- 
pellant placed  this  car  upon  tbe  track  above 
the  tipple,  it  bad  notice  of  the  manner  in 
which  the  car  would  be  handled,  and  of  the 
necessity  for  the  safety  of  tbe  brakes.    It 
was  appellant's  own  car,  temporarily  Intrust- 
ed to  the  control  of  one  not  engaged  In  the 
railway  business,  and  to  be  temporarily  han- 
dled by  servants  in  sucb  Independent  occu- 
pation.   It  Is  a  well-known  fact  that  railway 
companies  maintain  a  system  of  car  inspec- 
tion greatly  superior  to  any  that  would  be 
at  the  command  of  a  shipper,  and  that  they 
have  employes  who  are  specially  fitted  for 
and  who  are  expected  to  perform  tbe  work 
of  discovering  defects  in  cars  and  repairing 
them  when  such  defects  are  found.    On  tbe 
other  hand,  when  the  coal  company  came  to 
make  its  inspection  of  this  car,  the  owner  of 
the  car  had  delivered  into  Its  custody  a  car 
which  had  been  operated  by  and  under  tbe 
control  of  the  railway   servants  and  which 
had  presumably  been  recently  inspected.    The 
coal  company  was  not  engaged  in  tbe  railway 
business,  and  had  no  special  system  of  in- 
spection, nor  had  It  any  occasion  therefor. 
It  bad  no  men  whose  sole  duty  it  was  to 
make  such  inspection;    was  not,  under  ordi- 
nary circumstances,  expected  to  repair  cars, 
nor  to  be  prepared  to  do  so,  when  defects 
were  discovered.    In  the  light  of  these  facts, 
it  cannot  be  contended  that  tbe  same  condi- 
tions obtain  In  respect  of  the  mental  attitude 
of  tbe  servants  making  inspection  on  behalf 
of  tbe  coal  company  and  those  making  sucb 
inspection  on  behalf  of  the  railway  company, 
or  that  identity  of  method  in  such  inspections 
Is  essential  to  constitute  an  equal  measure 
of  care  under  the  law.    And  it  was  therefore 
perfectly  competent  for  the  jury  to  find  that, 
while  tbe  coal  company  was  not  negligent 
in  making  its  inspection,  the  railway  com- 
pany failed  to  exercise  ordinary  care  therein. 
[2]  2.  But   it   Is   further   contended    tbat 
Franklin   was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.    Gill,  a  witness  for 
plaintiff,  testified  tbat  when  be  found  be  was 
unable  to  check  or  to  control  the  movement 
of  tbe  car  because  of  the  defective  brake,  he 
shouted  to  Franklin  and  got  bis  attention, 
and  that  Franklin  walked  across  the  track 
on  which  the  moving  car  was  approaching  tbe 
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tipple,  looking  np  the  track  at  It;  that  be- 
fore he  walked  across  this  track,  he  was 
standing  between  It  and  the  next  track  to  It, 
looking  at  the  runaway  car.  At  the  time 
Franklin  crossed  the  track,  the  approaching 
car  was  about  150  yards  from  the  tipple. 
GUI  Jumped  off  of  the  car  when  it  reached  a 
point  about  75  feet  from  the  tipple,  and  did 
not  see  Franklin  after  the  latter  crossed  the 
trade. 

Walter  Noel,  another  of  plaintiff's  wit- 
nesses, and  who  was  the  tipple  boss  under 
whom  decedent  was  working,  testified  that 
he  was  standing  between  the  two  loading 
tracks  on  the  upper  side  of  the  tipple,  and 
that  Just  before  the  empty  car  struck  the 
loaded  car,  Franklin  had  been  standing  right 
by  his  side,  but  that  where  he  went  or  what 
became  of  him,  witness  could  not  say,  his 
attention  at  that  time  being  diverted  to 
warning  a  man  upon  the  loaded  car  to  get 
off  of  it  and  out  of  the  way,  and  that  he  did 
not  see  Franklin  any  more  until  they  took 
him  out  from  under  the  wheels  of  the  loaded 
car,  that  when  he  saw  the  runaway  car  ap- 
proaching he  shouted  to  everybody  to  get 
out  of  the  way,  and  that  Franklin  was  at 
that  time  the  nearest  man  to  him,  so  close 
he  conld  have  touched  him,  and  that  Frank- 
lin was  looking  at  the  approaching  car.  This 
was  at  the  upper  side  of  the  tipple ;  that  is, 
at  the  end  of  the  loaded  car  which  the  run- 
away car  struck  when  it  reached  the  tipple. 
He  further  testified  that  Franklin  was  killed 
by  the  front  wheels  of  the  other  end  of  the 
loaded  car. 

Ralph  Gill,  another  witness  for  plaintiff, 
testified  that  when  the  collision  occurred, 
Franklin  was  upon  the  power  end  of  the 
loaded  car,  holding  on  with  one  hand  and 
twisting  the  brake  with  the  other,  when  the 
runaway  car  struck  the  loaded  car  and 
threw  him  under  the  wheels. 

In  the  light  of  this  evidence,  there  is  no 
escai)e  from  the  conclusion  that  FranklUi 
knew  of  the  approach  of  the  runaway  car, 
and  that  with  this  knowledge  he  voluntarily, 
and  after  express  warning  by  his  foreman, 
left  a  place  of  safety  and  climbed  upon  the 
loaded  car  which  was  about  to  be  struck  by 
the  runaway  car ;  that  he  realized  the  peril 
of  his  position  on  that  car  is  evidenced  by 
the  fact  that  he  was  holding  on  with  one 
hand  and  twisting  the  brake  with  the  other. 
Just  what  his  purpose  was,  of  course,  must 
remain  only  a  matter  of  surmise,  as  there  Is 
no  evidence  explaining  bis  purpose. 

It  Is  suggested  by  appellee  that  he  was 
engaged  in  an  effort  to  minimize  injury  to 
his  master's  property.  The  cars  were  not 
the  property  of  his  master,  but  had  they 
been,  we  still  would  be  indulging  in  mere 
conjecture  tn  assuming  that  such  was  his 
purpose.  But  contending  that  such  a  pur- 
pose on  bis  part  may  be  fairly  Inferred  from 
the  clrcnmstances,  appellee  claims  the  benefit 
of  cases  holding  that  contributory  negligence 


will  not  be  Imputed  as  matter  of  law  to  a 
servant  injured  whUe  making  a  reasonable 
attempt  to  preserve  his  master's  proi)erty, 
where  the  emergency  is  not  caused  by  his 
own  negligence.  Murphy  v.  B.  &  O.  S.  W., 
114  Ky.  696,  71  S.  W.  886,  24  Ky.  Law  Rep. 
1500;  L.  &  N.  V.  Seibert's  Admr.,  55  S.  W. 
892,  21  Ky.  Law  Rep.  1003. 

However,  It  seems  to  us  that  under  the 
facts  herein  shown,  the  danger  of  the  at- 
tempt to  preserve  the  property.  If  that  was 
the  purpose  of  decedent,  was  so  great  as  to 
produce  at  the  first  blush  an  abiding  con- 
viction of  the  utter  heedlessness  of  his  act 
and  absolute  disregard  of  the  consequences 
thereof,  and  that  it  was  not  such  a  reason- 
able effort  to  save  property  or  minimize  in- 
jury thereto  as  would  operate  to  relieve  from 
the  otherwise  conclusive  imputation  of  con- 
tributory neglect 

With  full  knowledge  and  appreciation  of 
the  impending  collision,  he  left  a  place  of 
safety  and  put  himself  In  a  position,  the 
exceedingly  perilous  nature  of  which  he  must 
have  understood;  and,  having  chosen  so  to 
do,  his  death  was  the  result  of  his  own  want 
of  care. 

The  trial  court  should  have  granted  the 
motion  of  the  defendant  for  a  directed  ver- 
dict.   The  Judgment  is  reversed. 


LOUISVILLE  &  N.  B.  CO.  v.  WBLDON. 

(Court  of  Appeals  of  Kentucky.     June  18, 
1915.) 

1.  Neoliqknce  «=s>136— Jubt  Qukstion. 

Ordinarily  contributory  negligence  is  a 
question  for  the  jury,  but  where  from  the  un- 
controverted  facts  but  one  reasonable  inference 
may  be  drawn,  the  court  will  pass  on  it  as  a 
question  of  law. 

lEd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {§  277-353;   Dec.  Dig.  <S=»136.] 

2.  Tbial  <&=»178— Motiow  fob  Dibectkd  Veb- 
DICT— Effect. 

Where  defendant  moves  for  a  directed  ver- 
dict, plaintifTs  evidence  must  be  considered  as 
true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  401-403;    Dec.  Dig.  «=»178.] 

3.  Raitboads  «=s>278 — Contbibutobt  Neou- 

GENCE-yWHAT  CONSTITUTES. 

A  railroad  company,  which  furnished  cars 
to  a  mine  that  were  let  down  to  the  tipple  and 
then  down  to  the  scales,  furnished  a  car  with  a 
defective  brake.  Plaintiff,  who  was  letting  the 
car  down  from  the  tipple  to  the  scales,  discov- 
ered a  pinch  bar  on  the  rail.  He  set  the  brake 
and,  without  looking,  ran  in  front  of  the  car 
to  remove  the  bar.  Before  he  could  do  so,  he 
was  struck  and  injured.     Held,  that  he  was 

f guilty  of  contributory  negligence  as  a  matter  of 
aw. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  891-900;   Dec.  Dig.  <8=»278.] 

4.  Railboads  ©=>275— Degree  of  Cabe. 

Where  a  railroad  company  furnishes  ears 
to  a  shipper,  it  is  the  duty  of  the  shipper  to 
exercise  ordinary  care  to  discover  defects  wliich 
might  interfere  with  the  safe  operation  of  the 
car,  but  where  the  shipper  does  not  know  of, 
and  could  not  by  ordinary  care  discover,  defects, 
the  railroad  company  is  liable  for  injuries  to  the 
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shipper's  servants  caused  by  defects  of  which 
it  knew,  or  by  ordinary  care  might  have  dis- 
covered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  373-877;   Dec.  Dig.  «=>275.] 

5.  Railboads  ^=3275— Injuries  to  SEBVANr— 

Knowledge. 

Where  a  servant  of  a  coal  company  in 
chane  of  the  moving  of  cars  from  the  switch 
to  the  tipple  discovered  a  defect  in  one,  the 
knowledge  of  the  defect  is  attributable  to  the 
coal  company,  and  as  it  had  knowledge,  another 
employ^  injured  by  reason  of  the  defect  can- 
not recover  against  the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  873-877 ;   Dec.  Dig.  €=>275.] 

Appeal  from  Circuit  Court,  Webster  County. 

Action  by  Dan  Weldon  against  the  Loula- 
vlUe  &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Chas.  H.  Moorman,  of  LouisvlUe,  leaman 
&  Yeaman,  of  Henderson,  Benjamin  D.  War- 
fleld,  of  Louisville,  and  N.  B.  Hunt,  of  Dixon, 
for  appellant  Baker  St  Baker  and  Bourland 
&  Blackwell,  all  of  Dixon,  for  appellee. 

HANNAH,  3.  The  Diamond  Coal  Com- 
pany operates  a  coal  mine  in  Webster  county 
on  the  line  of  the  Louisville  &  Nashville  Rail- 
road Company.  The  tracks  of  the  coal  com- 
pany were  so  arranged  that  empty  cars  were 
placed  on  the  upper  end  of  a  switch,  which 
was  constructed  on  a  downgrade  through  the 
tipple  and  down  to  the  scales  where  the  cars 
were  weighed.  The  empty  cars,  as  needed, 
were  dropped  or  let  down  by  gravity  to  the 
tipple,  where  they  were  loaded,  and  then  let 
down  to  the  scales,  the  movement  of  the 
car  being  controlled  by  the  band  brakes  there- 
on. On  September  30,  1912,  appellee,  Dan 
Weldon,  was  injured  while  dropping  a  loaded 
car  from  the  tipple  down  to  the  scales,  bis 
injuries  rendering  necessary  the  amputation 
of  a  leg ;  and,  alleging  that  same  were  caus- 
ed by  a  defective  brake  on  the  car,  he  sued 
the  Txiuisville  &  Nashville  Railroad  In  the 
Webster  circuit  court  to  recover  damages 
therefor,  the  railroad  company  having  de- 
livered the  car  to  the  coal  company.  A  trial 
having  resulted  in  a  verdict  and  Judgment  in 
plaintiff's  favor  in  the  sum  of  $600,  the  de- 
fendant appeals. 

Appellee  and  one  John  Cummins  were,  on 
the  date  mentioned,  employed  by  the  coal 
company,  their  duties  being  to  move  empty 
cars  down  to  the  tipple  to  be  loaded,  and  to 
take  them  on  down  to  the  scales  after  they 
were  loaded.  Cummins  had  brought  the  car 
by  which  appellee  was  injured  down  from 
the  head  of  the  "empty"  track  to  the  tipple. 
In  doing  so  he  discovered  that  the  brake  on 
the  car  was  defective,  in  that  the  chain  was 
.80  long  that  it  was  not  possible  to  cause  the 
brake  shoe  to  press  the  wheels  of  the  car 
with  sufficient  force  to  give  absolute  control 
thereof;  but  he  did  not  communicate  this 
fact  to  Weldon;  he  testified  that  the  fact 
that  the  chain  was  too  long  was  plainly  dis- 


cernible from  the  front  of  the  car.  After  tbe 
car  had  been  loaded  at  tbe  tipple,  appellee 
was  performing  the  duty  of  dropping  tt  from 
the  tipple  down  to  tbe  scales.  He  testified 
that  it  was  about  100,  or  150  yards  from  tbe 
tipple  down  to  the  scales,  and,  concerning  tbe 
manner  in  which  he  was  injured,  as  follows: 
"I  started  to  let  that  car  down,  and  I  got  on 
it,  and  got  a  little  piece  from— well,  abont  two- 
thirds  of  the  way  from  where  it  was  standing, 
dowK  to  the  scales — and  I  noticed  a  pinch  bar 
laying  on  the  right-hand  rail.  I  applied  the 
brakes,  and  set  them  up  and  put  the  dog  in  the 
ratchet,  and  got  down  and  went  down,  and  got 
down  on  the  left  side  as  1  was  standing  on  that 
side ;  and  I  went  down  and  got  nearly  down 
there;  I  crossed  over  to  go  get  the  pinch  bar  oS 
the  track,  and  I  reached  down  to  get  the  pinch 
bar,  and  just  as  I  got  about  straight,  I  notic- 
ed the  car  right  up  on  me,  and  I  threw  it  down, 
and  about  that  time,  it  hit  me." 

He  further  testified:  That  when  he  dis- 
covered the  pinch  bar,  the  car  was  moving  a 
little  faster  than  a  man  walking,  and  when 
asked  whether,  when  he  got  oft  of  the  car, 
he  walked  or  ran  down  to  where  the  pincb 
bar  was,  he  said,  "I  was  just  Jogging  along. 
Q.  Sort  of  a  trot?  A.  Yes,  sir."  That  when 
he  got  to  where  he  started  across  the  track 
to  get  the  pinch  bar,  he  did  not  look  back, 
as  he  thought  the  car  had  stopped,  as  be  bad 
stopped  them  there  before  that 

It  was  shown  In  evidence  that  shortly  aft- 
er the  accident,  appellee  made  a  written 
statement  to  the  representative  of  the  In- 
demnity insurance  company,  in  which  the 
coal  company  was  insured,  in  which  state- 
ment be  said: 

"I  was  riding  on  the  front  end  of  tbe  car 
where  the  brake  was.  When  the  car  got  about 
halfway  to  the  scales  I  saw  a  pinch  bar  laying 
lengthwise  on  top  of  the  left  rail,  about  the  end 
of  the  scales.  I  don't  know  how  the  bar  became 
on  the  rail.  When  I  saw  the  bar  on  the  rail  I 
tried  to  apply  the  brake,  and  then  I  got  oft  the 
car  and  run  down  and  moved  the  pinch  bar.  1 
then  aimed  to  get  back  on  the  car.  and  saw  that 
the  step  was  on  the  other  side  of  the  car  from 
where  I  was.  I  started  across  the  railroad  track 
in  front  of  the  car,  and  my  foot  slipped,  the  other 
foot  went  down  under  the  scales,  the  car  ran 
up  on  me  and  knocked  me  down  and  ran  oyer 
my  foot." 

Tbe  making  of  this  statement  Is  undented 
by  appellee,  nor  does  he  attempt  to  explain  it 

[1-3]  1.  The  rule  Is  that  contributory  neg- 
ligence Is  ordinarily  a  question  for  the  Jury, 
but  where  from  the  uncontroverted  facts  but 
one  reasonable  inference  may  be  drawn,  tbe 
court  will  pass  upon  It  as  a  matter  of  law. 
Hayden  r.  C,  M.  &  G.  R.  Co.,  160  Ky.  836, 
170  S.  W.  200 ;  WUey  v.  C,  N.  O.  &  T.  P.  Ry., 
161  Ky.  305,  170  S.  W.  652. 

And,  even  taking  tbe  evidence  offered  by 
appellee  upon  tbe  ttial  as  the  true  version  of 
the  manner  in  which  he  was  injured  (and 
this  must  be  done  upon  a  motion  for  directed 
verdict),  the  facts  admitted  and  proven  per- 
mit of  but  one  conclusion,  which  is  that  ap- 
pellee was  injured  through  his  own  careless- 
ness. It  was  not  sufficient  that  he  should 
assume  that  tbe  car  had  stopped  before  go- 
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lug  npon  the  track  In  front  of  It;  It  was  his 
daty  to  know  whether  it  had  stopped  or  not; 
and  Ms  fallnre  to  Inform  himself  of  this  fact 
was  the  grossest  negligence. 

[4]  2.  Moreover,  in  these  cases  where  a  de- 
fective car  is  furnished  by  the  railroad  com- 
pany to  a  coal  company  to  be  loaded,  ilte  rule 
la  that  it  is  the  duty  of  the  coal  company  to 
exercise  ordinary  care  to  discover  any  de^ 
fects  In  the  car  in  question  that  might  inter- 
fere with  its  safe  operation,  and  if  the  coal 
company  Icnows,  or  by  the  exercise  of  ordi- 
nary caie  could  have  known,  of  the  defective 
condition  of  the  brakes,  the  railroad  company 
la  not  liable,  whUe  on  the  other  hand,  If  the 
coal  company  does  not  know,  and  could  not 
by  tiie  exercise  of  ordinary  care  have  known, 
of  the  defective  condition  of  the  brake,  and 
the  railroad  company  knows,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of 
Ibis  defective  condition,  then  the  railroad 
company  is  liable.  Franklin's  Adm'r  v<  li.  & 
N.  B.  Co.,  155  Ky.  594,  160  S.  W.  162. 

And,  as  was  said  by  this  court  in  L.  ft  N. 
B.  Co.  V.  Franklin's  Adm'r,  177  S.  W.  467, 
this  day  decided,  the  primary  fact  to  be 
established  by  the  plaintiff  as  the  basis  of 
recovery  against  the  railroad  company  is 
that  the  coal  company  exercised  ordinary  care 
to  discover  the  defective  brake,  and  failed  to 
do  so.  Now,  there  is  no  evidence  that  any 
effort  was  made  by  the  coal  company  to  dis- 
cover any  defects  in  the  car  whkh  might  In- 
terfere with  its  safe  operation.  Upon  this 
subject  there  is  an  absolute  failure  of  proof. 
And  under  the  rule  of  the  Franklin  Case,  If 
the  coal  company  failed  to  exercise  ordinary 
care  to  discover  defects  in  the  car,  there 
could  be  no  recovery  from  the  railroad  com- 
pany. 

[(]  But,  if  for  the  sake  of  argument  it  be 
conceded  that  Cummins  was  acting  for  the 
coal  company  in  this  respect  when  he  discov- 
ered the  defective  condition  of  the  brake, 
then  the  knowledge  of  the  defect  which  be 
acquired  was  the  coal  company's  knowledge; 
and,  under  the  rule  of  the  Franklin  Case,  the 
coal  company  having  knowledge  of  the  de- 
fect, there  can  be  no  recovery  against  the 
railroad  company. 

So,  under  the  facts  here  shown,  appellee 
was  not  entitled  to  recover  against  appellant, 
regardless  of  the  question  of  contributory 
negligence;  and  the  trial  court  should  have 
directed  a  verdict  for  the  defendant 

Judgment  reversed. 


BARNETTS  ADM'R  v.  BRAND. 

(Court  of  Appeals  of  Kentucky.    June  18,  1915.) 

L  Witnesses  e=»159— Oompetenct— Vebbai 
Statement  or  oa  "Tbansaotion"  with  De- 
cedent 

Under  Civ.  Code  Prac  f  606,  subsec.  2,  pro- 
viding that  no  person  shall  testify  for  himself 
concerning  any  verbal  statement  of  or  transac- 
don  with  a  decedent,  defendant,  in  an  adminis- 
trator't  action  for  malpractice,  could  not  testi- 


fy for  himself  as  to  his  oonversations  with  the 
decedent  as  to  the  conditions  which  he  discover- 
ed in  performine  the  operations,  nor  as  to  what 
he  saw  and  did  in  performing  the  operations, 
since  the  performance  of  an  operation  is  a 
"transaction/'  which  term  means  every  variety 
of  affairs  which  forms  the  subject  of  negotia- 
tions or  actions  between  the  parties,  including 
every  method  by  which  one  person  can  derive 
impressions  or  information  from  the  conduct, 
condition,  or  language  of  another,  and  applies 
to  an  operation  in  which  the  decedent  was  un- 
der the  influence  of  an  anaesthetic  and  uncon- 
scious at  the  time  (citing  Words  and  Phrases, 
Transaction). 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  629,  664,  666-669, 671-682 ;  Dec. 
Dig.  <8=>159.] 

Z  Phtsicians  and  Sttboeons  4=9l5  —  Peb- 
TOBUiNo  Operation — Oabe  Requibed, 

In  performing  an  operation,  it  is  the  duty 
of  a  surgeon  to  exercise  reasonable  care  and  skill 
throughout,  from  the  time  the  incision  is  made 
until  the  opening  has  been  closed  in  the  proper 
way,  and  to  remove  the  sponges  or  pads  neces- 
sary to  a  successful  operation,  and  he  cannot 
relieve  himself  from  Lability  for  injury  to  a 
patient  by  leaving  a  gauze  pad  in  the  wound 
after  the  operation  by  any  custom  or  rule  re- 
quiring the  attending  nnrse  to  count  the  pads 
nsed  and  removed,  accompanied  by  her  state^ 
ment  that  they  were  all  properly  accounted  for, 
and  his   reliance  thereon. 

[Ed.  Note.— For  other  cases,  see  Pitysicians 
and  Surgeons,  Cent.  Dig.  J  32;  Dec.  Dig. 
€=>15.] 

3.  Physicians  and  Sttboeons  e=>18— Action 
FOR  Neglisbnce— Evidence— Custom. 

In  such  case,  the  custom  of  requiring  the 
attending  nurse  to  count  the  pauze  pads  used 
and  removed  and  of  the  physician's  reliance  on 
her  statement  that  they  had  all  been  properly 
accounted  for  was  admissible,  in  connection 
with  the  other  facts  attending  the  operation,  in 
determining  whether  defendant  exercised  rea- 
sonable care  and  skill  in  performing  the  opera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  if  34-41,  43-46,  48; 
Dec.  Dig.  <|=>18.] 

4.  Physicians  and  Sttboeons  «=»1S— Opkb- 
ATioN— Cake  Requibbd— Removal  or  Fads. 

Where  defendant  performed  an  operation 
on  plaintiff's  decedent  on  Friday  and  was  in- 
formed on  Sunday  that  one  of  the  gauze  pads 
was  missing,  it  was  his  duty  to  remove  the 
pad  as  promptly  as  possible,  provided  it  could 
be  done  without  endangering  the  life  of  the 
patient,  and  his  failure  to  remo>ve  the  pad  un- 
til the  following  Tuesday  was  evidence  of  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §S  34-41,  43-46,  48; 
Dec.  Dig.  «=s>ia] 

5.  PnrsioiANS  and  Sttboeons  <3=»16— Nbgu- 
QENCE— Proximate  Cause. 

'  To  authorize  a  recovery  for  malpractice,  it 
was  not  sufficient  to  show  that  the  defendant, 
in  leaving  a  gauze  pad  in  decedent's  abdomen, 
or  in  failing  to  promptly  remove  it,  if  that  could 
be  done  without  endangering  the  life  of  the  pa- 
tient, failed  to  exercise  reasonable  care  and 
skill,  but  it  must  further  appear  that  such  fail- 
ure, if  any,  was  the  proximate  cause  of  the 
decedent's  death,  so  that,  if  decedent's  condition 
was  such  that  death  would  have  ensued  not- 
withstanding the  presence  of  the  pad,  there 
could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  I  31 ;  Dec.  Dig.  ®=9 
16.] 
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Appeal  from  Olrcnlt  Court,  Mason  Connty. 

Action  by  Florence  Barnett's  Administra- 
tor against  Leslie  Brand.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

J.  M.  Collins  and  A.  D.  Cole,  of  MaysvlUe, 
for  appellant.  Worthlngton,  Cochran  8c 
Browning  and  Slattery  &  Rees,  all  of  Mays- 
vlUe, for  appellee. 

CLAT,  C.  Charging  that  her  death  was 
due  to  malpractice,  Robert  Bamett,  as  ad- 
ministrator of  Florence  Bamett,  deceased, 
brought  this  action  against  Dr.  Leslie  Brand 
to  recover  damages.  From  a  verdict  and 
Judgment  in  favor  of  the  defendant,  plain- 
tiff ai^eals. 

Briefly  stated,  the  tacts  are  these:  Mrs. 
Bamett  had  been  an  Invalid  and  a  great 
sufferer  for  many  years.  In  her  efforts  to 
alleviate  her  suffering,  she  became  addicted 
to  morphine.  In  the  spring  of  1911,  the  de- 
fendant was  called  Into  the  case  by  Mrs. 
Barnett's  family  physician.  Dr.  Winder,  and 
In  May  of  that  year  he  removed  a  glass  tube 
from  her  womb  and  drained  off  an  accumula- 
tion of  pus.  After  a  slight  Improvement, 
Mrs.  Bamett  became  worse.  Another  slight 
operation  was  performed  in  the  early  fall  of 
that  year.  In  the  month  of  November,  de- 
fendant was  employed  to  perform  an  opera- 
tion for  the  removal  of  Mrs.  Barnett's  ova- 
ries. Under  an  arrangement  with  Mr.  Bar- 
nett,  the  decedent's  husband,  defendant  tele- 
phoned to  the  Good  Samaritan  Hospital  at 
Cincinnati  for  a  trained  nurse.  A  Miss 
Tracy  was  sent  to  Maysidlle  by  the  hospital 
authorities.  She  was  a  competent  nurse. 
She  went  to  the  Bamett  home  on  November 
23d,  the  day  before  the  operation,  to  prepare 
Mrs.  Bamett  for  the  operation.  The  opera- 
tion was  performed  on  Friday,  the  following 
morning.  Three  other  physicians,  Drs.  Sam- 
uel, Winder,  and  Lekltes,  were  present.  Dr. 
Sjamuel  administered  the  anaesthetic,  Dr. 
Winder  watched  the  patient's  pulse,  while 
the  defendant,  assisted  by  Dr.  Lekltes,  per- 
formed the  operation.  When  the  abdominal 
cavity  was  opened,  it  was  found  that  Mrs. 
Bamett  was  suffering  from  purulent  peritoni- 
tis, and  that  one  ovary  was  entirely  gone. 
It  also  appeared  that  there  was  a  rupture  in 
the  Fallopian  tube  leading  to  this  ovary,  and 
that  the  tube  leading  to  the  other  ovary  was 
infected.  Ordinary  gauze  pads  were  used  to 
absorb  the  pus.  These  pads  were  in  charge 
of  the  nurse.  When  the  operation  was  near- 
ing  completion,  Mrs.  Bamett  collapsed,  and  it 
was  found  necessary  to  administer  stimu- 
lants and  resort  to  artificial  respiration. 
Witnesses  for  the  defendant  claim  that,  on 
account  of  this  condition,  it  was  imperative, 
in  order  to  prevent  the  patient  from  dying 
upon  the  table,  to  conclude  the  operation  im- 
mediately. The  affected  parts  were  packed 
with  drainage  material,  one  end  of  which  ex- 
tended into  the  vagina.  Before  closing  the 
incision,  the  nurse  was  asked  if  she  had  all 


the  gause  pads.  She  replied  that  she  had. 
On  Sunday  following  the  operation,  the  de- 
fendant was  informed  by  the  nurse  that  one 
of  the  pads  was  missing.  Two  days  later  tlie 
defendant  visited  the  decedent  Thereupon 
he  reopened  the  Incision  and  inserted  fresh 
drainage.  In  removing  the  old  drainage  it 
was  found  that  one  of  the  gauze  pads  bad 
been  left  in  the  abdomen.  The  evidence  for 
plaintiff  is  to  the  effect  that  her  death  re- 
sulted from  the  shock  of  the  two  operations. 
Defoidant's  witnesses  agree  that  the  pres- 
ence of  the  gauze  pad  was  not  the  cause  of 
her  death,  but  that  her  condition  was  sacb 
that  she  would  have  died  anyhow.  Defend- 
ant also  Introduced  evidence  to  the  effect 
that  it  was  customary  among  skillful  sur- 
geons to  rely  upon  the  nurse's  count  of  tlie 
pads  used  In  an  operation  and  to  accept  her 
statements,  particularly  in  cases  where  the 
necessity  for  haste  precludes  the  surgeon 
from  making  an  exploration. 

[1]  1.  It  is  first  insisted  that  the  triad  court 
erred  In  permitting  the  defendant  to  testify 
to  conversations  which  he  had  with  the  dece- 
dent, to  the  conditions  which  he  discovered 
In  performing  the  various  operations  upon 
her,  and  to  the  circumstances  attending  the 
various  operations. 

Subsection  2,  i  606,  of  the  CivU  Code,  is  as 
follows: 

"2.  (Infant — Lunatic  or  Dead  Person — When 
Party  May  Testify  Against.)  Subject  to  the 
provisions  of  subsection  7  of  this  section,  no 
person  shall  testify  -for  himself  concerning  any 
verbal  statement  of,  or  any  transaction  with,  or 
any  act  done  or  omitted  to  be  done  by,  an  inunt 
under  fourteen  years  of  age,  or  by  one  who  is 
of  unsound  mind  or  dead  when  the  testimony  is 
offered  to  be  given  except  for  the  purpose,  and 
to  the  extent,  of  affecting  one  who  is  livincr, 
and  who,  when  over  fourteen  years  of  age  and 
of  sound  mind,  heard  such  statement,  or  was 
present  when  such  transaction  took  place,  or 
when  such  act  was  done  or  omitted,  unless — 

_"a.  (Infant — Provision  as  to.)  The  infant  or 
his  guardian  shall  have  testified  against  such 
person,  with  reference  to  such  statement,  trans- 
action or  act;   or, 

"b.  (Person  of  Unsound  Mind.)  The  person 
of  unsound  mind  shall,  when  of  soimd  mind, 
have  testified  against  such  person,  with  refer- 
ence tltcreto;    or, 

"c.  (Decedent— Provision  as  to.)  The  deced- 
ent, or  a  representative  of,  or  some  one  inters 
ested  in,  bis  estate,  shall  have  testified  against 
such  person,  with  reference  thereto;   or, 

"d.  (Agent  of  Decedent  or  Person  of  Unsound 
Mind.)  An  agent  of  the  decedent  or  person  of 
unsound  mind,  with  reference  to  such  act  or 
transaction,  shall  have  testified  against  snch 
person,  with  reference  thereto,  or  lie  living  when 
such  person  offers  to  testify,  with  reference 
thereto." 

In  the  case  under  consideration,  the  testi- 
mony of  the  defendant  was  not  given  for  the 
purpose  of  affecting  one  who  was  living,  and 
who,  when  over  14  years  of  age  and  of  sound 
mind,  heard  the  statement  tesUfled  to,  or  was 
present  when  the  transaction  took  place,  or 
when  the  act  was  done  or  omitted ;  nor  did 
the  decedent  or  representative  of,  or  any 
one  interested  in  her  estate,  testify  against 
the  defendant  with  reference  thereto;    nor 
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did  an  agent  of  the  decedent,  with  reference 
to  such  act  or  transaction,  testify  against  the 
defendant  with  reference  thereto;    nor  was 
such  agent  Uvlng  when  the  defendant  offered 
to  testify.    In  short,  the  case  does  not  fall 
within  any  of  the  exceptions  to  the  Code 
provision.     The   question   presented,   there- 
fore, is:    Does  the  Code  provision  prohibit 
a  physician  from  testifying  for  himself,  con- 
cerning  any  Tert)al   statement   of,    or   any 
transaction  with,  or  any  act  done  or  omitted 
to  be  done  by,  the  decedent  in   an   action 
brought  by  the  administrator  of  the  decedent 
to  recover  damages  for  malpractice.     It  is 
snggested  that  the  purpose  of  the  Code  pro- 
Tision  was  to  prevent  estates  from  being  sub- 
jected to  unjust  claims,  and  it  was  not  In- 
tended to  prohibit  a  party   from  testifying 
for  himself,  in  an  action  brought  against  him 
by  an  estate.    WhUe  it  may  be  true  that  the 
primary  purpose  of  the  provision  was  to  pre- 
vent the  assertion  of  unjust  claims  against  an 
estate,  the  language  of  the  Code  is  sufficiently 
broad  and  comprehensive  to  prohibit  such  tes- 
timony, whether  the  action  be  brought  by  or 
against  the  person  offering  to  testify ;  and  It 
has  been  so  construed  by  this  court.    Thus  in 
a  suit  by  the  executor  of  William  McCariey 
to  recover  on  a  note  executed  to  William  Mc- 
Cariey by  Thomas  N.  Blaclt  and  his  wife, 
Mary  N.  Black,  It  was  held  that  Mrs.  Black 
was  not  a  competent  witness  to  prove  that 
she  did  not  sign  the  note  or  receive  the  pro- 
ceeds thereof.    Black  v.  McCarley's  Bx'r,  126 
Ky.  825,  104  S.  W.  987,  31  Ky.  Law  Rep. 
119a     Since   the   defendant   testified   to   a 
number  of  statements  made  by  the  decedent. 
It  cannot  be  doubted  that  this  evidence  was 
Incompetent    It  remains  to  determine  wheth- 
er or  not  he  was  competent  to  testify  to 
what  he  saw  and  did  In  performing  the  dif- 
ferent operations. 

The  question  turns  on  whether  or  not  the 
performance  of  an  operation  is  a  transaction, 
within  the  meaning  of  the  Code.  The  word 
•transaction,"  as  used  In  a  statute  relating 
to  the  admissibility  of  evidence  of  transac- 
tions or  communications  with  deceased  per- 
sons, has  often  received  Judicial  Interpreta- 
tion, and  is  held  to  mean  every  variety  of 
affiairs  which  forms  the  subject  of  negotia- 
tions or  actions  between  the  parties.  Whit- 
ney ▼.  Brown,  76  Kan.  678,  90  Pac  277,  11 
U  B.  A  (N.  S.)  468,  12  Ann.  Cas.  768;  8 
Words  and  Phrases,  7062;  HoUiday  v.  Mc- 
Ktone,  22  Fla.  153.  It  Is  also  said,  in  sub- 
stance, that  a  personal  transaction  or  com- 
mnnlcatlon  between  a  witness  and  the  dece- 
dent embraces  every  variety  of  affairs  which 
can  form  the  subject  of  negotiations,  inter- 
ylewB,  or  actions  between  two  persons,  and  in- 
cludes every  method  by  which  one  person  can 
derive  impressions  or  InformatlMi  from  the 
conduct,  condition,  or  language  of  another. 
Wnber  V.  GiUesple,  127  App.  Dlv.  604,  112 
N.  T.  Sapp.  20;  Holcomb  v.  Holcomb,  05  N. 
y!  818.    It  Is  accordingly  held  that  a  physi- 


cian is  incompetent  to  testify  in  his  own  be- 
half as  to  the  number  of  visits  he  made  to 
the  deceased,  what  he  did  for  him,  and  how 
he  relieved  his  suffering.     Duggar  v.  Pitts, 
145  Ala.  358,  39  South.  905,  8  Ann.  Cas.  146. 
The  ruling  is  based  on  the  ground  that  the 
rendition  of  such  service  is  a  transaction, 
within  the  meaning  of  the  Code  provision. 
To   the   same  effect  are   the  following  au- 
thorities ;    Cash  v.  Klrkham,  67  Ark.  318,  55 
S.  W.  18;    Ross  V.  Boss,  6  Hun  (N.  T.)  182; 
Garwood   v.    Schlichenmaler,   25   Tex.    Civ. 
App.  176,  60  S.  W.  573.    See,  also,  Marmlon 
V.  McClellan,  11  App.  Cas.  (D.  C.)  467;  Boyd 
V.  Cauthen,  28  S.  O.  72,  6  S.  E.  170;  Green's 
Adm'r  v.  Tentschmann,  97  S.  W.  7,  29  Ky. 
Law  Rep.  1149.    But  it  Is  suggested  that  the 
term  "transaction"  means  a  transaction  par- 
ticipated in  by  two  parties  who  were  con- 
scious at  the  time,  and  to  which  the  dece- 
dent could  testify.  If  living,  and  does  not 
apply  to  a  transaction  to  which  the  decedent 
could  not  testify.  If  living,  because  of  the 
fact  that  he  was  under  the  tufluence  of  an 
ansesthetlc  at  the  time  the  transaction  took 
place.     If   the    word    "contract"    had    been 
used   in   place   of    the   word   "transaction," 
there  might  be  some  merit  in  this  conten- 
tion;  but  under  the  broad  meaning  given  to 
the  term  "transaction,"  and  in  the  absence 
of  any  language  In  the  Code  so  restricting 
Its  meaning,  It  Is  submitted  that  a  transac- 
tion ia  none  the  less  a  transaction,  within 
the  meaning  of  the  Code,  because  one  of  the 
participants    was   unconscious  at   the   time. 
If  the  Code  provision  should  be  so  construed, 
then  a  physician,  or  any  one  else  rendering 
services  to  a  decedent,  could  testify  on  the 
question,  just  so  the  decedent  happened  to 
be  unconscious  when  the  services  were  per- 
formed.    Such  a  construction  would,  In  ef- 
fect, annul  the  Code  provision.     We,  there- 
fore, conclude  that  an  operation  performed 
by  a  physician  Is  a  transaction  within  the 
meaning  of  the  Code,  and  that  the  defendant 
was  not  competent  to  testify  to  what  he  saw 
or  did  In  the  performance  of  the  operation. 
Error  In  the  Instructions  is  also  relied  on 
as  a  ground  for  reversal.    Instruction  Na  5 
Is  as  follows: 


"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that,  at  the  time  or  the 
operation  upon  the  decedent,  It  was  the  profes- 
sional custom  or  usage  obtaining  among  good 
surgeons  generally,  and  in  the  community  where 
the  operation  upon  Florence  Bamett  was  per- 
formed, to  secure  the  assistance  of  a  trained 
and  competent  nurse,  and  to  intrust  to  such 
nurse  the  duty  of  counting  sponges  or  pads 
used  in  operations  before  and  after  the  use  of 
same,  and  to  rely  on  the  accuracy  of  the  nurse's 
connt,  and  that  pursuant  to  such  usage  and 
custom,  if  any  there  was,  the  defendant  did  se- 
cure the  assistance  of  a  trained  and  competent 
nurse,  and  did  intrust  to  her  the  duty  of  count- 
ing sponges  or  pads  used  in  the  operation  before 
and  after  the  nse  of  same,  and  that  defendant 
-was  assured  by  said  nurse  that  all  the  sponges 
or  pads  were  accounted  for,  and  relied  on  such 
assurance,  then  the  jury  cannot  find  the  defend- 
ant negligent  by  reason  of  the  leaving  of  a 
sponge  or  pad  in  the  body  of  the  decedent" 
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[2]  In  performing  an  operation,  It  Is  the 
duty  of  a  surgeon  to  exercise  reasonable 
care  and  sldU.  The  operation  begins  when 
the  incision  Is  made  and  ends  when  the  open- 
ing has  been  closed  In  the  proper  way,  after 
all  the  appliances  necessary  to  a  successful 
operation  have  been  removed  from  the  body. 
Throughout  the  oimratlon  the  law  imposes 
on  the  surgeon  the  duty  of  exercising  such 
care  and  skllL  The  removal  of  the  sponges 
or  pads  Is  a  part  of  the  operation,  and  an 
operation  cannot  be  said  to  be  concluded  un- 
til such  removal  takes  place.  For  this  rea- 
son, It  is  generally  held  that  a  surgeon  can- 
not relieve  Iiimself  from  liability  for  injury 
to  a  patient  by  leaving  a  sponge  tn  the  wound 
after  the  operation,  by  any  custom  or  rule 
requiring  the  attending  nurse  to  count  the 
eponges  used  and  removed,  accompanied  by 
the  statement  of  the  nurse  that  the  sponges 
were  all  properly  accounted  for,  and  his  reli- 
ance on  such  statements.  Davis  v.  Kerr,  239 
Pa.  851,  86  Atl.  1007,  46  L.  B.  A.  (N.  S.)  611; 
Palmer  v.  Humlstou,  87  Ohio  St  401,  101  N. 

B.  283,  45  I*  R.  A.  (N.  S.)  640.  On  the  con- 
trary, surgeons  are  generally  held  liable  for 
injuries  resulting  from  their  leaving  a  gauze 
sponge  in  the  abdominal  cavity  of  the  pa- 
tient Ruth  V.  Johnson,  96  C.  a  A.  643,  172 
Fed.  191;  Gillette  v.  Tucker,  67  Ohio  St 
106,  65  N.  B.  865,  93  Am.  St  Rep.  639;  Samr 
nels  y.  WUlis,  133  Ky.  459,  118  S.  W.  339, 
19  Ann.  Oas.  188;  Reynolds  v.  Smith,  148 
Iowa,  264,  127  N.  W.  192 ;  Harris  v.  Fall,  100 

C.  C.  A.  497,  177  Fed.  79,  27  L.  R.  A.  (N.  S.) 
1174.  We,  therefore,  coHClude  that  the  above 
instruction  is  erroneoua 

[3]  We  are.  of  the.  opinion,  however,  that 
the  custom,  in  question  and  the  defendant's 
reliance  oa  the  nurse's  count  are  proper  dr- 
cumstancee  to  be  considered  by  the  jury,  in 
connecticm  with  the  other  facts  attending  the 
operation,  in  determining  whether  or  not  the 
defendant  exercised  reasonable  care  and  skill 
in  the  performance  of  the  operation. 

[4]  The  court  also  gave  ttie  following  in- 
struction: 

"The  court  instructs  you  that  thei«  li  no  evi- 
dence in  tliia  case  of  any  negligence,  or  want  of 
care,  upon  the  part  of  the  defendant,  unless  it 
be  ue  leaving  in  decedent's  abdomen  of  the 
sponge  or  pad  described  in  the  evidence;  and 
further  that  you  cannot  find  the  defendant  neg- 
ligent upon  this  ground,  if  you  further  believe 
that  the  defendant.  Dr.  Brand,  was  assured  by 
the  nurse  that  all  the  sponges  or  pads  were  ac- 
counted for,  and  that  at  such  time  the  defend- 
ant believed,  and  had  reasonable  grounds  to 
believe,  that  the  conditions  of  the  decedent  made 
it  imperative  to  cloec  the  incision  in  her  ab- 
domen without  further  delay  and  without  veri- 
tyiag  the  statement  of  the  nurse." 

The  evidence  shows  that  defendant  was 
advised  on  Sunday  that  one  of  the  pads  was 
missing,  and  there  was  further  expert  evi- 
dence to  the  effect  that  under  su<^  circum- 
stances, it  is  the  duty  of  ttie  operating  snr- 
geon  to  remove  the  pads  as  promptly  as  posr 
Bible.    The  pad  was  hot  removed  nntil  Tues- 


day, when  the  other  gauze  was  removed.  It 
is  therefore  insisted  that  that  part  of  the  in- 
struction telling  the  Jury  that  the  only  evi- 
dence of  negligence  was  the  leaving  in  dece- 
dent's abdomen  of  the  pad  or  sponge  is  er- 
roneous. This  point  we  think,  la  well  tak- 
en, for,  on  l>eing  apprised  that  one  of  the 
pads  was  missing,  it  was  the  duty  of  the  de- 
fendant to  open  tile  incision,  explore  for  the 
pad,  and  promptly  remove  it  provided  this 
could  be  done  witboat  endangering  the  life 
of  the  decedent 

[S]  However,  in  this  connection,  we  deem 
it  proper  to  say  that  in  order  to  authorize 
a  recovery.  It  is  not  sofficioit  to  show  that 
the  defendant  in  leaving  the  pad  in  dece- 
dent's abdomen,  or  in  failing  promptly  to  re- 
move It  if  this  oould  be  done  without  endan- 
gering the  life  of  the  decedent  failed  to  ex- 
ercise reasonable  care  and  skill,  but  it  must 
further  appear  that  such  failure,  if  any, 
was  the  proximate  cause  ot  the  decedent's 
death,  llanlfestly,  if  the  condition  of  the 
patient  was  such  that  death  would  have  en- 
sued, notwithstanding  the  presence  of  the 
pad  tn  her  abdomen,  there  should  t>e  no  re- 
covery. 

We  also  conclude  that  on  another  trial 
the  court  iu  lieu  of  instruction  No.  6,  should 
tell  the  jury,  in  substance,  tliat  if  they  be- 
lieve from  the  evidence  that  the  defendant 
believed,  and  had  reasonable  grounds  to  be- 
lieve, that  the  condition  of  the  decedent  was 
such  that  further  delay  in  exploring  for  pads 
and  sponges,  or  in  dosing  the  operation, 
would  endanger  her  safety,  the  defendant 
was  not  negligent  in  then  leaving  the  pad  or 
sponge  in  the  decedent's  abdomen,  and  they 
cannot  find  for  plaintiff  on  that  ground. 

In  view  of  the  above  errors,  we  conclude 
that  plaintiff  is  entitled  to  another  triaL 
No  other  questions  are  passed  on. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  C(msistent  with  this  opinion. 


BAT,  County  Clerk,  v.  KIRBT. 
(Court  of  Appeals  of  Kentucky.    June  IS,  1915J 
Elections  <8=»126  —  Nouination  Pai>kbb  — 

FlLINO. 

Under  Ky.  St.  {  1550,  subsec.  7,  providing 
that  "for  all  offices  to  be  voted  for  by  the  elec- 
tors of  one  county,  •  •  •  except  memi>ers 
of  congress,  *  •  *  nomination  papers  shall 
be  filed  with  the  county  derk,"  and  "for  state 
officers,  members  of  congress,  and  for  all  offi- 
cers to  be  voted  for  by  the  electors  of  more 
than  one  county,  said  nomination  papers  shall 
be  filed  with  the  secretary  of  state,"  the  nomi- 
nation papers  of  a  candidate  for  Judge  of  a 
circuit  court,  in  a  primary  election,  the  judges 
of  which  court  were  elected  by  the  voters  of  one 
county,  should  be  filed  in  the  office  of  the  county 
clerk,  rather  than  in  the  office  of  the  secretary  of 
state;  the  words  "state  officers"  applying  only 
to  state  officers  who  are  to  be  votwl  for  by  the 
electors  of  more  than  one  county.    . 

[Ed.   Note.— For   other   cases,   aee  ElectioBs, 
Cent  Dig.  I  ll$i  Dec.  Dig.  «s>126.1 
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Appeal  fipoin  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch. 

Action  between  P.  S.  Ray,  County  Clerk  of 
Jefferson  County,  and  Samuel  B.  Kirby. 
From  the  judgment,  Ray  appeals.    Affirmed. 

A.  Scott  Bnllltt,  Co.  Atty.,  of  lAJulsvllle, 
for  appellant.  Humphrey,  Mlddleton  &  Hum- 
phrey, of  Louisville,  for  appellee. 

CAHROLL,  J.  The  only  question  present- 
ed by  this  record  Is  whether  the  nomination 
papers  of  a  candidate  for  judge  of  the  Jeffer- 
BOD  circuit  court  In  a  primary  election  shall 
be  filed  in  the  office  of  the  county  clerk  of 
Jefferson  county  or  in  the  office  of  the  secre- 
tary of  state.  The  solution  of  this  Questloii 
depaids  on  tbe  proper  construction  of  so 
much  of  subsection  7  of  section  1550  of  tbe 
Kentucky  Statutes  as  is  pertinent  to  tbe  mat- 
ter In  band,    litis  subsection  reads: 

"For  all  offices  to  be  voted  for  by  tlie  electors 
of  one  cotmty  or  of  a  city,  district  or  subdivi- 
sion therein,  except  members  of  Congress,  said 
nomination  papers  shall  be  filed  with  the  county 
clerk  of  sDcb  county,  at  least  thirty  days  prior 
to  the  holding  of  the  primary  election.  For 
state  ofScers,  members  of  Congress,  and  for  all 
officers  to  be  voted  for  by  the  electors  of  more 
than  one  county,  said  nomination  paper  shall  be 
filed  with  the  secretary  of  state,  at  least  forty 
days  before  the  holding  of  the  primary  elec- 
tion." 

The  judges  of  the  Jefferson  circuit  court 
are  elected  by  the  voters  of  one  county,  to 
wit,  Jefferson  county,  and  tbe  first  sentence 
of  subsection  7  expressly  directs  that  the 
nomination  papers  for  all  offices  to  be  voted 
for  by  the  electors  of  one  county  or  of  a  city, 
district,  or  subdivision  therein,  excepting 
members  of  Congress,  shall  be  filed  with  the 
county  clerk  of  said  county.  So  that.  If  we 
should  look  alone  to  this  sentence  of  the  sec- 
tion, it  is  clear  that  the  nomination  papers 
must  be  filed  with  the  county  clerk  of  Jeffer- 
son county,  because  this  sentence  applies  to 
all  officers  except  members  of  Congress  that 
are  elected  by  the  voters  in  one  county,  or 
in  any  city,  district,  or  subdivision  therein. 

Some  doubt,  however,  appears  to  have  been 
created  as  to  whether  the  words  "for  all 
offices"  in  the  first  sentence  applies  to  judges 
of  the  circuit  court,  growing  out  of  the  fact 
that  the  next  sentence  provides  that  the 
nomination  papers  "for  state  officers"  shall 
be  filed  with  the  secretary  of  state.  And  so, 
if  the  circuit  Judges  are  state  officers,  the 
suggestion  Is  made  that  the  second  sentence 
may  control  the  place  where  nomination  pa- 
pers are  to  be  filed,  and  therefore  the  papers 
In  this  case  should  be  filed  with  the  secretary 
of  state. 

We  do  not,  however,  think  It  necessary  to 
determine  whether  circuit  judges,  within  the 
meaning  of  this  statute,  are  or  are  not  state 
officers,  because  the  sentence  in  which  tbe 
words  "state  officers"  Is  used  applies  only  to 
state  officers  who  are  to  be  voted  for  by  tbe 
electors  of  more  than  one  county.  If  tbe  of- 
ficer is  to  be  voted  for  by  the  electors  of  only 


one  county,  then,  excepting  members  of  Con- 
gress, the  nomination  papers  must  be  filed 
with  the  county  clerk  of  that  county,  and 
this  is  true  although  the  office  for  which  be 
is  a  candidate  may  be  a  state  or  district  of- 
fice. The  only  exception  to  tills  rule  Is  mem- 
bers of  Congress,  and  the  nomination  papers 
of  candidates  for  Congress  must  be  filed  with 
the  secretary  of  state,  whether  the  candidate 
is  to  be  voted  for  by  the  electors  of  one  coun- 
ty, or  by  the  electors  of  more  than  one  coun- 
ty. Therefore,  including  members  of  Con- 
gress, tbe  nomination  papers  of  all  officers  to 
be  voted  for  by  the  electors  of  more  than  one 
county  must  be  filed  with  the  secretary  of 
state. 

Tbe  judgment  of  the  lower  court,  holding 
that  the  nomination  papers  should  be  filed 
with  the  clerk  of  the  Jefferson  county  court, 
is  affirmed. 


LOUISVILLE  ft  N.  R.  CO.  v.  PARKER'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1915.) 

1.  Mastkb  awd  Servant  «=»276— Action  roa 

DBATH— SUFFICIENOT   OF  EVIDBNOI}— NEOU- 
OENOE. 

Evidence,  in  an  action  for  the  wrongful 
death  of  a  fireman  on  defendant's  switching  en- 
^ne,  held  to  show  that  the  caboose  of  a  stand- 
ing train,  against  which  decedent's  head  struck, 
was  not  clear  of  an  engine  passing  from  its 
track  into  another  track,  and  tiiat  this  was  the 
cause  of  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  960-952,  954,  959,  970, 
976 ;    Dec.  Dig.  <S=>276.] 

2.  Masteb  and  Servant  «!=>281— Action  fob 
Death  —  SumciENCT  or  Kvidence  —  Con- 

TRIBUTOBY   NEOLIGENCE. 

Evidence,  in  such  action,  held  to  justify 
a  finding  that  deceased,  at  the  time  of  the  in- 
jury, was  engaged  in  the  line  of  his  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  9S7-996;  Dec.  Dig.  «=> 
281.J 

3.  Pleading  ®=>.S67— Motion  to  Make  Mobs 
Definite  and  Certain.^ 

Where  the  pleadings,  in  an  action  for  the 
wrongful  death  of  a  fireman  on  defendant's 
switching  engine,  were  based  wholly  upon  the 
idea  and  assumption  that  decedent,  at  the  time 
of  his  death,  was  engaged  in  intrastate  com- 
merce, and  that  his  administrator  was  entitled 
to  recover  under  the  state  law,  the  defendant's 
motion  to  require  the  petition  to  specifically 
aver  whether  plaintiff  was  proceeding  under 
the  state  law  or  the  federal  act  was  properly 
overruled, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  64,  117»-1193;  Dec.  Dig.  <g=i 
867.] 

4.  AppxAi.  and  Error  <S=9l039  —  Barui^ess 
Error — Rtjung   on    Amgnduent. 

Such  overruling  of  the  motion  to  amend 
was  not  prejudicial  to  defendant,  in  view  of 
the  fact  that  if  it  had  been  shown  that  decedent, 
at  tbe  time  of  his  injury,  was  engaged  In  inter- 
state commerce,  there  could  have  been  no  re- 
covery. 

'  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4076-4088 ;  Dec.  Dig.  «=> 
1039.] 
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5.  CSoifMKRCB  ^=927  —  "Enoaobd  in  Intkb- 
8TATE  Commerce." 

A  railroad  fireman,  who,  while  at  work  on 
a  switching  engine  attached  to  a  car  destined 
to  a  point  within  the  state,  and  going  onto  a 
yard  track  to  remove  some  cars  thereon,  so  that 
an  interstate  car  could  be  reached  and  placed 
on  another  track  in  a  train  to  proceed  to  an  in- 
terstate destination,  was  not  "engaged  in  in- 
terstate commerce,"  within  the  test  of  the  char- 
acter of  commerce  he  was  engaged  in  at  the  time 
of  his  injury,  and  hence  there  might  be  a  re- 
covery under  the  state  law. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  f  25;    Dec.  Dig.  <g=»27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

6.  Pleading  €=>259— Amendment. 

In  an  action  for  the  death  of  a  railroad 
servant,  wherein  the  plea  of  contributory  negli- 
gence had  been  made,  an  amendment  intended  to 
perfect  the  plea  by  reference  to  certain  .evi- 
dence in  the  case  was  properly  refused. 

[Ed.  Note.— For  other  case,  see  Pleading, 
Cent.  Dig.  gi  783-792 ;    Dec.  Dig.  «=3259.] 

Appeal  from  Circuit  Conrt,  Knox  County. 

Action  by  Edward  Parker's  Administrator 
against  tlie  Tx>ulsTUIe  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Benjamin  D.  Warfield,  of  LoulsTlUe,  and 
Black,  Black  &  Owens,  of  BarbourvlUe,  for 
appellant  J.  M.  Bobsion,  of  BarbourvlUe, 
for  appellee. 

TUBNEB,  J.  On  the  30th  of  June,  1913, 
plaintiff's  Intestate,  Edward  Parker,  while 
engaged  as  a  fireman  on  a  locomotive  engag- 
ed In  switching  service  In  the  yards  of  ap- 
pellant at  Mlddlesboro,  Ky.,  was  killed,  and 
his  administrator  Instituted  this  action 
against  the  company  for  damages,  alleging 
that  hla  death  was  brought  about  through  Its 
negligence.  Upon  a  trial  In  the  circuit  court 
a  verdict  for  $7,000  for  the  plaintiff  was  re- 
turned, upon  which  judgment  was  entered, 
and  the  company  has  appealed. 

The  original  answer  of  the  defendant  con- 
sisted merely  of  a  denial  of  the  material  al- 
legations of  the  petition,  but  It  subsequently 
filed  an  amendment,  wherein  It  set  up  a  plea 
of  contributory  negligence,  and  afterwards, 
during  the  trial,  tendered  a  second  amended 
answer,  amplifying  the  plea  of  contributory 
negligence,  but  the  court  refused  to  permit 
the  second  amendment  to  be  filed. 

[1  ]  The  evidence  showed  that  In  the  yards 
of  appellant  at  Mlddlesboro  there  were  11 
tracks  or  switches,  and  that  track  No.  11 
Is  known  as  the  "lead  track,"  from  which, 
and  Into  which,  all  of  the  other  10  tracks  or 
switches  lead.  On  the  night  of  the  injury,  and 
some  time  before,  the  switching  crew  made 
up  a  local  freight  train.  No.  86,  which  ran  be- 
tween Mlddlesboro,  Ky.,  and  Corbln,  Ky.,  and 
the  same  was  left  standing  on  track  Na  11 
preparatorj-  to  being  carried  out  the  next 
morning.  A  caboose  was  attached  to  the  rear 
of  this  train  and  was  left  standing  on  track 
No.  11  near  to  where  It  Intersects  with  track 


No.  10,  but  not  in  the  clear  of  engines  or  cars 
that  might  be  run  into  track  No.  10  from  ttae 
other  end  of  track  No.  11.  While  this  train. 
No.  86,  and  the  caboose  attached  to  It,  were 
so  standing  on  track  No.  11,  the  switching 
engine,  upon  which  decedent  was  engaged  as 
fireman,  was  directed  to  go  Into  track  No.  10 
from  track  No.  11,  and,  while  so  going  Into 
track  No.  10,  Parker,  while  standing  or  sit- 
ting at  his  window  In  the  cab  of  the  engine, 
and  possibly  leaning  out  of  the  same,  was 
struck  on  the  head  by  coming  in  contact  with 
the  caboose  or  the  marker  attached  thereto 
and  was  killed. 

No  one  saw  Parker  at  the  time  he  was 
struck,  but  immediately  afterwards  he  was 
found  astraddle  of  his  stool  or  bench  and  his 
body  leaning  about  halfway  out  of  the  cab 
window.  There  was  no  injury  upon  any  part 
of  his  body,  except  his  head;  blood  was  found 
on  both  the  engine  and  the  caboose;  the 
caboose  showed  signs  of  the  collision;  and 
the  handrail  of  the  engine  was  bent 

We  entertain  no  doubt  from  the  evidence 
that  the  caboose  was  not  In  the  clear  of  an 
engine  passing  into  track  No.  10  from  track 
No.  11,  and  that  this  was  the  cause  of  Park- 
er's death. 

[2]  It  Is  apparent  that  at  the  time  of  the 
accident  Parker's  head  was  outside  of  the 
cab  window,  but  it  la  shown  by  the  record, 
and  is  admitted,  that  it  was  the  duty  of  the 
fireman  to  keep  a  lookout  for  signals  and 
convey  them  to  the  engineer;  and,  while  it 
is  claimed  for  appellant  that  a  short  time 
before  the  accident  Parker  was  seen  with 
his  head  resting  In  the  window  and  appar- 
ently asleep,  there  ia  other  evidence  tending 
to  contradict  this  theory,  and  the  jury  was 
Justified  In  finding,  from  all  the  evidence  and 
all  the  facts,  that  he,  at  the  time  of  the  in- 
Jury,  was  engaged  in  the  line  of  his  duty. 

[3]  The  plaintiff's  pleadings  were  based 
wholly  upon  the  idea  and  assumpticHi  that 
Parker,  at  the  time  of  his  Injury,  was  en- 
gaged In  Intrastate  commerce,  and  that  his 
administrator  was  entitled  to  recover  under 
the  state  law.  The  appellant,  however,  be- 
fore it  filed  its  answer,  entered  a  moticni  to 
retiuire  the  plaintiff  to  make  his  petition 
more  definite  and  specific,  and  set  forth  in 
terms  whether  he  was  proceeding  under  the 
state  law  or  the  federal  act  The  court  prop- 
erly overruled  this  motion,  for  the  plaintiff's 
petition  upon  its  face  clearly  indicated  that 
he  was  proceeding  under  the  state  law,  and 
upon  the  assumption  that  the  intestate  was 
at  the  time  of  his  death  engaged  in  Intra- 
state commerce. 

14]  That  this  action  of  the  court  was  not 
prejudicial  to  appellant  Is  apparent  when  it 
is  considered  that  if,  at  the  conclusion  of  the 
testimony,  it  had  developed  that  Parker,  at 
the  time  of  his  injury,  was  engaged  in  inter- 
state commerce,  there  could  have  been  no  re- 
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coveiT,  and  appellant  woald  have  been  en- 
titled to  the  iiereinptory  instruction  for  which 
it  asked. 

The  controlling  question  In  this  case  Is 
whether  or  not,  at  the  time  of  his  injury, 
Parker  was  engaged  tn  interstate  commerce, 
for,  if  he  was,  it  is  conceded  by  the  attorney 
for  the  appellee  that  there  can  be  no  recov- 
ery. This  question  must  be  determined  from 
the  testimony  of  the  yard  foreman  or  con- 
ductor, who  had  charge  of  the  movement  of 
all  cans  in  the  yard,  and  one  other  witness,  a 
brakeman,  who  testifies  as  to  the  destination 
of  the  car  which  was  attached  to  the  engine 
at  the  time  of  the  injury.  This  brakeman  on 
this  point  testifies  as  follows: 

"Q.  What  were  you  going  to  do  with  the  car 
70a  were  putting  in  No.  10?    A.  I  think  it  was 

§>iiig  to  Mr.  Hoe.     Q.  Who  is  Mr.  Hoe?    A. 
e  runs  a  busineas.    Q.  It  was  being  put  there 
in  Middlesboro?     A.  Yes,  sir." 

The  yard  foreman.  Town,  on  this  subject, 
testifies  as  follows: 

"Q.  What  work  did  you  and  the  yard  crew 
iMve  to  do  and  were  you  preparing  to  do  at 
tbe  time  Parker   was   injured?     A.  We    were 
down,  going  in  No.  10,  to  get  out  a  merchan- 
dise car  for  89,  a  full  car  for  No.  4  track,  and 
an  empty  box  car  for  No.  5,  and  also  had  hold 
of  the  box  car  I  was  taking  off  there  with  me 
that  was  to  the  Furnace  Mills.    Q.  A  merchan- 
dise car  for  89;    what  is  that?     A.  A  south- 
bound local  freight  train  that  leaves  Middles- 
boro in   the  morning.     Q.  Where  does  it  go? 
A.  Middlesboro  to  Norton,  Va.    Q.  Do  you  re- 
member the  number  of  the  merchandise  car  that 
you  were  getting  off  that   was   to   be   put  in 
train  89  running  to  Norton?    A.  I  do  not  like 
to  make  a   sworn   statement     It   was  M.   C. 
13406  or  13506  or  13306.    Q.  Refer  to  your  rec- 
ords, if  you  have  them,  and  tell  tbe  jury  the  ex- 
act number   and   name   of  the  car   for  which 
you  were  going  and  when  it  to  be  placed  in 
train  89?    A.  M.  C.  13908.    Q.  Do  yon  know, 
of  your  own  personal  knowledge,  as  to  what 
tiiat  car  bad  u  it?    A.  Had  various  articles; 
shipments  of  everything  in  it  for  points  on  the 
south  end  of  the  C.  V.  division ;    at  least  that 
was  my   remembrance.     It  was  a  merchandise 
car.    Q.  Did  yon  see  the  waybills?    A.  No,  sir; 
I  did  not  handle  the  waybills.     Q.  Of  course, 
you  did  not  open  the  car?    A.  No,  sir.    Q.  Do 
yon  know  it  was  a  merchandise  car  for  some 
point  in  Tennessee  or  Virginia?    A.  Tennessee 
or  Virginia.    Q.  Where  was  that  car  that  con- 
tained that  merchandise  destined  lor  points  in 
Virginia  or  Tennessee?    A.  It  was  down  some 
12  or  15  car  lengths  down  on  track  No.  10.    Q. 
The   same  crew  with  which  yonr  engine  was 
moving,  on  the  same  track  on  which  your  en- 
gine was  moving  at  the  time  Parker  was  injur- 
ed?    A.  Yes,  sir.    Q.  Tell  the  jury  whether  or 
not  it  was  or  was  not  part  of  the  duties  of  the 
yard  crew  of  which  Parker  was  a  member  to 
take  and  place  this  car  containing  this  merchan- 
dise for   Virginia  and  Tennessee  on  train  89 
destined  for  these  iwints.    A.  Tea,  sir.    Q.  Do 
yon  know,  from  the  billing  or  from  your  person- 
al knowledge,  where  this  car  had  come  from  or 
in  what  train  it  came  to  Middlesboro?    A.  It 
came  to  Middlesboro  in  train  89,  the  night  pre- 
vious to  my  handling.    Q.  Between  what  points 
did   train  85  run?     A.  From  Corbin,  Ky.,   to 
Middlesboro,  Ky.    Q.  Where  was  M.  C.  13908 
placed;    in  what  train?     A.  Train  89.     Q.  If 
I  understand  yon,  you  went  into  track  No.  10, 
and  intiended  to  move  this  car  for  train  89  at 
the  time  Mr.  Parker  was  injured?    A.  Tea,  sir. 
Q.  Tell   the  jury  whether  or  not  this  car  did 
go  into  train  89  that  run  between  Middlesboro 
and  Norton,  Va.   A.  Xes,  sir,   I  placed  the  car 


in  train  89.  Whether  it  departed  from  Middles- 
boro on  that  date,  I  cannot  say.  Q.  Tell  the 
jury  whether  or  not  taking  this  car  from  track 
10  and  placing  it  in  train  89  was  a  part  of  the 
work  assigned  to  you  and  the  yard  crew  of 
which  Parker  was  a  member  on  the  night  on 
which  Parker  was  injured.  A.  Yes,  sir.  Q. 
Tell  the  jury  whether  or  not  that  car  was  on 
the  original  switch  list  which  you  received  at 
or  prior  to  the  time  you  and  the  other  members 
of  the  crew  went  on  duty  that  night?  A.  Yes, 
sir. 

Again,  on  cross-examination,  he  says: 
"Q.  At  the  time  Parker  was  killed,  the  engine 
was  backing  into  10  approaching  a  box  car?  A. 
Yes,  sir.  Q.  What  box  car  was  that?  A.  It 
was  an  L.  &  N.  empty  going  to  J.  R.  Hoe,  I  be- 
lieve it  was  consigned.  Q.  That  a  place  in  Mid- 
dlesboro? A.  Yes,  sir.  Q.  In  this  state?  A. 
Yes,  sir.  Q.  And  where  was  this  train  going 
that  was  in  11,  No.  86  train  and  caboose?  A. 
It  was  going  to  Corbin  the  next  morning.  Q. 
Middlesboro  is  a  freight  division  point,  is  it? 
A.  It  is  a  subdivision  for  locals.  Q.  Local 
freights  run  between  Middlesboro  and  CJovbin, 
Ky.?  A.  Yes,  sir.  Q.  Freight  locals  that  run 
from  Middlesboro  to  Norton,  Va.?    A.  Yes,  sir. 

8.  And  those  two  local  divisions  make  up  the 
.  V.  division?  A.  Yes,  sir;  Middlesboro  is 
a  subdivision.  Q.  I  notice  this  car  you  say 
13908  M.  C.  on  your  card  that  yon  have  intro- 
duced here,  which  you  say  was  tbe  instructions 
given  you  that  night,  and  under  another  divi- 
sion of  the  car  it  reads,  under  the  head  of  the 
division  of  destination,  it  reads  89?  A.  Yes, 
sir.  Q.  What  does  that  mean?  A.  That  car 
goes  on  89.  Q.  So  far  as  your  crew  was  con- 
cerned, and  so  far  as  Parker  was  concerned,  if 
that  was  to  be  moved  at  all,  it  was  to  be  mov- 
ed from  No.  10  to  89  train?  A.  Yes,  sir.  Q. 
And  that  was  its  destination,  so  far  as  your 
crew  was  concerned?  A.  Yes,  sir.  Q.  But  that 
car  was  not  moved  that  night  before  Parker 
was  killed ;  I  mean  car  13908  M.  C.  89,  it  was 
not  moved  that  night  before  Parker  was  killed? 
A.  No,  sir.  Q.  So  what  you  are  talking  about 
this  car  13908  M.  C,  destination  89,  tonnage 
10,  that  was  a  car  you  moved  after  Parker  was 
killed  and  put  it  into  89  train?  A.  Yes,  sir. 
Q.  This  car  tliat  was  attached  to  the  engine, 
where  did  you  put  it  after  Parker  was  killed? 
A.  I  taken  it  along  up  in  the  morning  after 
some  time  between  that  time  and  time  I  was 
quitting  next  morning,  taken  it  over  to  the  fur- 
nace. Q.  That  is  in  Middlesboro?  A.  Yes,  sir. 
Q.  And  near  these  yards?  A.  Yes,  sir.  Q. 
How'  many  cars  were  between  it  and  the  car 
you  were  moving  for  the  local  trade,  there  at 
Middlesboro,  and  this  car  13908  M.  C.  89?  A. 
12  or  15;  might  have  been  that  many;  I  do 
not  know  the  exact  number." 

[S]  As  we  gather  from  this  testimony,  at 
the  time  of  the  injury  to  Parker  the  engine, 
upon  which  he  was  at  work,  was  attached  to 
a  single  empty  car,  the  destination  of  which 
was  within  this  state;  that  tbe  engine  and 
this  car  were  at  tlie  time  going  into  track 
No.  10  for  the  purpose  of  removing  some 
12  or  15  cars,  which  were  on  that  track, 
which  had  to  be  removed  before  the  interstate 
car  could  be  reached  and  placed  on  another 
track  in  a  train,  so  that  it  might  proceed  up- 
on its  interstate  journey.  In  other  words,  at 
the  time  of  the  Injury,  only  au  Intrastate  car 
was  attached  to  tbe  engine,  and  the  engine 
was  engaged  In  switching  this  Intrastate  car 
from  one  part  of  the  yard  to  another,  and  ex- 
pected  shortly  thereafter  to  remove  from 
track  No.  10  some  12  or  15  cars,  so  that  it 
might  switch  the  Interstate  car  to  another 
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track;  that  is,  it  was  engaged  at  the  time  In 
switching  intrastate  cars,  so  that  it  might 
ultimately  get  at  and  switch  to  another 
track  the  interstate  car. 

As  a  matter  of  practical  knowledge,  we 
know  that  in  railroad  switching  yards  the 
switch  engines  are  constantly  engaged  in 
switching  both  interstate  and  intrastate  cars, 
and  if  it  can  be  said,  as  a  matter  of  law, 
that  the  crew  of  a  switch  engine,  which  Is 
actually  engaged  in  moving  intrastate  cars 
as  prellmlnaiy  to  the  ultimate  moving  of  in- 
terstate cars,  Is  then  engaged  in  interstate 
commerce,  there  would  never  be  a  time  when 
a  switching  crew  would  not  be  engaged  in 
such  commerce,  in  any  railroad  yards  of  any 
size.  If  a  switching  crew  may  be  held  to  be 
engaged  in  Interstate  commerce  when  it  is 
only  handling  Intrastate  cars  merely  because 
the  yard  foreman  has  orders  some  time  dur- 
ing that  day  or  night  to  remove  an  interstate 
car  from  one  part  of  the  yard  to  another, 
and  the  removal  of  the  Intrastate  cars  is  to 
be  held  merely  preliminary  to  the  ultimate 
removal  of  the  Interstate  car,  we  are  at  loss 
to  understand  when  and  under  what  circum- 
stances such  a  crew  could  be  held  to  ever 
be  engaged  in  intrastate  commerce 

The  true  test  is  what  character  of  com- 
merce was  the  employ^  engaged  in  at  the 
time  of  bis  injury,  and  not  whether  he  was 
engaged  at  the  time  in  one  kind  of  com- 
merce as  a  preliminary  to  the  engagement  in 
another  kind. 

Suppose,  at  the  time  of  Parker's  injury, 
there  had  been  attached  an  Interstate  car 
to  the  engine,  and  it  was  being  switched  from 
one  part  of  the  yard  to  another  with  the 
preliminary  purpose  of  removing  an  intra- 
state car  from  one  part  of  the  yard  to  an- 
other, would  a  contention  that  it  was  then 
engaged  in  Intrastate  commerce,  merely  be- 
cause of  the  purpose  in  the  near  future  to 
so  engage,  be  considered  for  a  moment? 

The  case  of  North  Carolina  Railroad  Co. 
V.  Zachary,  232  U.  S.  248,  34  Sup.  Ct  305, 
68  L.  Ed.  591,  Ann.  Cas.  1914G,  159,  is  not  in 
conflict,  as  we  understand  it,  with  the  views 
herein  expressed.  In  that  case  a  fireman  on 
an  engine  which  had  already  been  prepared 
by  him  for  an  interstate  Journey,  and  was 
about  to  depart,  was  killed  while  he  had  tem- 
porarily left  his  engine  a  short  time  before 
its  departure.  The  court  in  that  case,  in 
holding  that  the  fireman  was  engaged  In  in- 
terstate commerce,  said: 

"It  seems  to  us,  however,  that  his  acts  in  in- 
specting, oiling,  firing,  and  preparing  his  engine 
for  the  trip  to  Selma  were  acts  performed  as 
a  part  of  interstate  commerce^  and  the  circum- 
stance that  the  interstate  freight  cars  had  not 
been  coupled  up  is  legally  insignificant.  See 
Pedersen  v.  Del.,  Lac.  &  Western  R.  Co..  229  U. 
S.  146.  151  [33  Sup.  Ct.  648,  57  L.  Ed.  1125, 
Ann.  Cas.  19140,  1531 ;  St.  Louis,  S.  P.  &  T. 
Ry.  V.  Scale,  229  U.  S.  156,  161  [33  Sup.  Ct 
651,  57  L.  Ed.  1129,  Ann.  Cas.  1914C,  156]. 

The  case  of  Illinois  Central  R.  R.  v.  Beh> 
reus,  233  U.  S.  473,  34  Sup.  Ct  646,  68  Ii  Ed. 


1051,  Ann.  Ca&  19140,  163,  is  very  much 
like  this.  There  the  employe  was  engaged  in 
switching  intrastate  cars,  but  was  expect- 
ed shortly  to  be  engaged  in  Interstate  com- 
merce. The  court.  In  holding  that  he  was  en- 
gaged only  in  intrastate  commerce,  said: 

"Giving  to  the  words  'suffering  injary  while 
he  is  employed  by  such  carrier  in  bu^  com- 
merce' their  natural  meaning,  as  we  think  must 
be  done,  it  is  clear  that  Congress  intended  to 
confine  its  action  to  injuries  occurring  when 
the  particular  service  in  which  the  employ^  is 
engaged  is  a  part  of  interstate  commerce.  The 
act  was  so  construed  in  Pedersen  v.  Delaware, 
Lackawanna  &  Western  Railroad  Co.,  229  U. 
S.  146,  page  150,  33  Sup.  Ct.  648,  page  649 
(57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153).  It 
was  there  said :  'There  can  be  no  doubt  that 
a  right  of  recovery  thereunder  arises  only  where 
the  injury  is  suffered  while  the  carrier  is  en- 
gaged in  interstate  commerce  and  while  the  em- 
ploye is  employed  by  the  carrier  in  such  com- 
merce.' Again  (229  U.  S.  152,  33  Sup.  Ct.  650, 
57  L.  Ed.  1125,  Ann.  Cas.  19140,  153) :  'The 
true  test  always  is:  Is  the  work  m  question  a 
part  of  the  interstate  commerce  in  which  the 
carrier  is  engaged?'  And  a  like  view  is  shown 
in  other  cases.  Mondon  v.  New  York,  New  Ha- 
ven &  Hartford  Railroad  Co.,  223  U.  S.  1,  32 
Sup.  Ct.  1G9,  56  L.  Ed.  327,  38  h.  R.  A.  (N.  S.) 
44;  Seaboard  Air  Line  Railway  v.  Moore,  228 
U.  S.  433,  33  Sup.  Ct  580,  57  L.  Ed.  907; 
St.  Louis,  8.  F.  &  T.  Railroad  Co.  v.  Seale, 
229  U.  S.  156,  158,  33  Sup.  Ct  651,  57  L. 
Ed.  1129,  Ann.  Cas.  1914C,  156 :  North  Caro- 
lina R.  R.  Co.  V.  Zachary,  232  U.  S.  248,  258, 
34  Sup.  Ct  805,  56  L.  Ed.  591,  Ann.  Gas. 
1914C,  159;  Grand  Trunk  Western  Ry.  Co.  v. 
Lindsay,  233  U.  S.  42,  34  Sup.  Ct.  581,  58  L. 
Ed.  838,  Ann.  Cas.  1914C,  168.  Here,  at  the 
time  of  the  fatal  injury,  the  intestate  was  en- 
gaged in  moving  several  cars,  all  loaded  with 
intrastate  freight,  from  one  part  of  the  city  to 
another.  That  was  not  a  service  in  interstate 
commerce,  and  so  the  injury  and  resulting  death 
were  not  within  the  statute.  That  he  was  ex- 
pected, upon  the  completion  of  that  task,  to 
engage  in  another  which  would  have  been  a  part 
of  interstate  commerce  is  immaterial  under  the 
statute,  for  by  its  terms  the  true  test  is  the  na- 
ture of  the  work  being  done  at  the  time  of  the 
Injury." 

We  think  the  concluding  sentence  quoted 
In  the  Behrens  Case  is  conclusive  of  this 
case. 

[I]  The  complaint  that  the  court  erred  in 
refusing  to  permit  the  second  amendment  to 
be  filed  has  no  merit.  Tbe  plea  of  contribu- 
tory negligence  had  already  been  made ;  and 
this  amendment  was  merely  Intended  as  a 
perfection  of  the  plea  by  reference  to  cer- 
tain evidence  ttiat  had  been  given. 

An  examination  of  the  Instructions  shows 
that  the  issue  was  fairly  submitted,  and  that 
no  Just  complaint  can  be  made  of  them. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 


MURRAY  et  aL  v.  BOYD  et  al 
(Court  of  Appeals  of  Kentucky.    June  18, 1915.) 
1.  Loos  AND  LooaiNo  ^=>3— Saus  of  Stand- 
ing  TiMBBB. 

Under  Ky.  St.  S  1409,  subsec.  18,  i^roviding 
that  no  contract  for  the  sale  of  standmg  trees 
shall  be  enforceable,   unless  it  or  some  memo- 
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Mmdnm  thweot  be  in  writins,  the  title  iNuaed,  I 

as  between  the  parties,  witli  ue  execution  of  tiie  ' 
written   conveyance. 

[EW.   Note.— For   otiier   cases,   see   Iiogs  and 
liogging,  Cent  Dig.  H  6-12;   Dec.  EHg.  «=»3.] 

2.  Loos  AND  LoGOiNO  «=»3— Salk  or  Stand- 
iKQ  TiMBBB— Rights  of  Obbditoes— Bband- 

IMO. 

Under  Ky.  SL  !  1409,  aubaec.  14,  provid- 
ing that,  wlienever  standing  trees  shall  be  brand- 
ed by  tlie  seller  or  by  another  with  his  consent 
with  the  brand  of  the  parchaser,  the  title  imme- 
diately paosea  to  the  owner  of  the  brand,  it  was 
necessary,  to  affect  the  interest  of  creditors  or 
innocent  purchasers,  that  the  timber  be  brand- 
ed; and,  where  timber  of  a  certain  kind  was 
sold,  neither  party,  to  the  exclusion  or  prejudice 
of  the  other,  couU  arbitrarily  brand  it 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  §g  6-12;  Dec  Dig.  «s>3.] 

&  Loos  AND  LoooiNG  «C93— Acnon  to  En- 

JOIM    CUTTIKO    AND    BEUOVAL  —  FBOOF  Olf 

Daiiaoes. 

In  an  action  for  cutting  and  removing  un- 
branded  timber  after  the  expiration  of  the  two- 
year  contract  period  of  removal  and  for  attempt- 
ing to  brand  timber  after  that  time,  where  some 
damage  on  account  of  defendant's  cutting  of 
undersized  timber  was  shown,  but  no  marlcet 
value  or  dimensions  were  shown  by  which  to 
measure  the  damage,  and  where  defendants 
showed  damages  on  account  of  plaintiffs'  viola- 
tion of  the  contract  in  denying  advantageous 
mill  sites,  and  in  making  a  subsequent  sale  of 
switching  privileges,  without  proof  of  decline 
in  market  values  or  dimensions  or  quantity  of 
timber,  neither  party  could  not  recover  damages 
therefor. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  fg  6-12;  Dec.  Dig.  <S=»3.] 

4.  Xbiai.  «=»105— Objbotion— Waiveb. 

In  an  action  to  enjoin  defendants  from  cut- 
ting and  removing  timber  after  the  contract  pe- 
riod therefor,  where  the  evidence  as  to  a  subse- 
quent oral  agreement  amounting  to  a  waiver 
was  not  objected  to,  any  error  m  that  regard 
was  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  260-266;    Dec.  Dig.  «=>105.] 

5.  Contbacts  ®=>238— Discrabqb  ob  Modifi- 
cation—Obal  Agreement. 

A  contract  not  required  to  be  in  writing 
may  be  discharged  or  modified  by  subsequent 
oral  agreement. 

[Ed.    Note. — For  other   cases,  see  Contracts, 
Cent  Dig.  IS  1117,  1123;    Dec.  Dig.  «&=»23a] 

6.  COHTBAOTS   «=>254— PabOL  BBSOISSION    OF 

Contract. 

A  contract  required  to  be  in  writing  may 
be  rescinded  by  parol. 

[Ed.   Note. — For   other  cases,   see   Contracts, 
Cent  I>i«.  U  1129,  1130;   Dec  Dig.  «=>2S4.} 

7.  Frauds,  STATxmt  of  «=>131— Parol  Eti- 
DRHCB — Modification  of  Contbact. 

Where  a  contract  is  required  to  be  in  writ- 
ing, evidence  to  prove  a  subsequent  parol  agree- 
ment, materially  modifying  the  writing  and  it- 
self within  the  statute  of  frauds  and  of  a  nature 
required  by  law  to  be  in  writing,  is  inadmissible. 
(fi<d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  283,  284;  Dec.  Dig.  «=> 
131,] 

8.  Frauds,  Staidtb  of  «=>131— Nxcxssitt  of 
Wbiting. 

A  subsequent  oral  agreement,  which  was 
merely  a  waiver  of  a  requirement  of  a  minor 
stipulation  in  a  written  contract  for  the  sale  of 
standing  timljer,  and  which  was  not  by  nature 


required  iiaelf  to  be  in  writing,  was  not  within 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  i|  283,  284;  Dec.  Dig.  «=» 
131.] 

9.  Loos  and  Logging  4=>3 — Sale  of  Stand- 
ing TiUBEB— Bbandino — Estoppel. 

Where  plaintiffs  by  written  agreement  sold 
standing  timber  with  the  right  of  removal,  ex- 
cept as  to  trees  of  certain  dimensions,  the  timber 
sold  to  be  branded  within  a  two-year  contract 
period,  their  assurances  that  defendants  need 
nut  brand  the  trees  estopped  them  from  there- 
after denying  such  right  to  brand  them  after 
the  expiration  of  the  contract  period. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §g  6-12;   Dec.  Dig.  <8=»3.] 

10.  Loos  AND  LoooiNo  ®=>3— Contbact  of 
Sale— Waives- Pabties  Affected. 

Where  plaintiffs  by  written  conveyance 
sold  standing  timber  with  the  right  of  removal 
of  timber  branded  within  the  two-year  contract 
period,  a  waiver  of  the  provision  as  to  branding 
within  the  contract  period,  made  by  one  of  the 
plaintiffs  whose  authority  to  act  for  both  was 
not  denied  and  who  was  exercising  general  au- 
thority, which  conduct,  though  known  to  the 
other  plaintiff,  was  never  questioned,  such  other 
plaintiff  could  not  assert  that  the  waiver  did 
not  affect  iiim. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;    Dec.  Dig.  <8=>3.] 

Appeal  from  Circuit  Court,  Johnson 
County. 

Action  by  R.  H.  Murray  and  another  against 
W.  S.  Boyd  and  others,  with  counterclaim  by 
defendants.  Judgment  for  defendants,  deny- 
ing their  counterclaim,  and  plaintiffs  appeal, 
and  defendants  take  a  cross-appeal.  Affirm- 
ed both  on  original  appeal  and  cross-appeal. 

Vaughan  &  Howes,  of  PaintSTille,  for  ap- 
pellants. Jno.  W.  Wheeler,  of  Paintsvillc, 
and  G.  B.  Wheeler,  of  Ashland,  for  appellees. 

NT7NN,  J.  The  appellants,  R.  H.  Murray 
and  his  brother  and  Betbeley  Mnrray,  brought 
this  action  to  enjoin  the  appellees  "from  cut- 
ting or  removing  from  the  tract  of  land  de- 
scribed any  timber  that  they  did  not  brand 
before  the  21st  day  of  June,  1912,"  and  to 
enjoin  them  "from  branding  any  timber  on 
such  land  not  branded  before  June  21,  1912." 
They  alleged  that  they  are  and  were  the 
owners  of  a  certain  described  tract  of  land  in 
Johnson  county  on  the  Lick  fork  of  Chestnut 
creek,  and  that  on  the  21st  day  of  June,  1910, 
they  sold  to  the  defendants: 

"All  the  timber  of  every  kind,  except  the 
chestnut  and  beech,  and  except  the  -oplar  under 
18  inches,  measured  under  the  bark,  three  feet 
from  the  ground,  and  on  the  upper  side,  and 
except  all  the  oak  which  will  not  make  two  first- 
class  standard  cross-ties,  the  exclusive  right  to 
cut,  make,  and  dig  any  and  all  roads  and  ways 
for  the  purpose  of  cutting,  removing,  and  haul- 
ing the  timber  from  said  land,  and  the  rifht  to 
enter  upon  said  land,  and  the  right  to  use  any 
part  of  the  surface  thereof  necessary  in  cutting, 
hauling,  and  removing  said  timber,  and  the  right 
to  erect,  use,  and  maintain,  and  remove  there- 
from at  pleasure  all  houses,  shanties,  and  other 
buildings  necessary  in  cutting,  removing,  and 
hauling  said  timber  after  it  has  been  sawed, 
over,  along,  and  upon  any  part  of  the  surface 
of  said  land,  and  the  right  to  place  and  put  the 
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■•id  timber  or  logs  upon  the  banks  of  the  creek 
and  branches  at  any  and  all  points  or  places  on 
said  land.  The  said  timber  was  to  be  removed 
from  said  land  within  two  ^'ears  from  date  of 
sale,  and  if  not  removed  within  said  time  the 
defendants  were  to  pay  a  rental  of  $50  per  year 
for  all  time,  after  the  expiration  of  two  years, 
that  they  failed  to  remove  said  timber  or  its 
products.  All  the  timber  was  to  be  branded 
within  two  years  from  the  date  of  sale." 

They  further  alleged  that,  pursuant  to  the 
contract,  the  defendants  entered  upon  said 
premises  within  the  two  years  mentioned, 
and  cut  and  removed  a  large  amount  of  the 
timber  purchased,  but  that,  although  the  two 
years  "expired  on  June  21, 1912  (the  suit  was 
filed  August  6,  1912),  they  are  now  threaten- 
ing to  brand,  cut,  and  remove,  and  are  ac- 
tually engaged  by  themselves  and  agents 
wrongfully,  uiflawfuUy,  and  without  right  or 
authority  so  to  do,  and  without  the  consent 
and  against  the  will  of  plaintiffs,  In  brand- 
ing, cutting,  and  removing,  the  remaining 
timber  from  said  land,  that  has  never  been 
branded,  claiming  that  it  is  their  timber,  al- 
though they  have  never  branded  It  or  had 
same  branded." 

[1 ,  2]  The  defendants  by  answer  set  up  the 
contract  In  full,  and  these  further  facts  ap- 
pear from  It:  The  defendants  paid  $2,100  for 
the  timber,  and  they  were  also  given  the 
right  of  way  and  all  switch  privileges  on  the 
land  near  the  mouth  of  Johnson  creek  ad- 
jacent to  the  Chesapeake  4  Ohio  Railway; 
but  they  were  limited  to  hauling  thereon  the 
timber  conveyed  to  them  by  plaintiffs.  It 
will  be  seen  that,  under  this  contract,  the 
defendants  purchased  all  the  timber  except 
the  chestnut  and  beech,  and  the  poplar  under 
18  inches,  and  the  oak  which  was  not  of  suf- 
ficient size  to  make  two  standard  cross-ties, 
and  paid  a  lump  sum  therefor.  It  is  not  con- 
tended that  the  defendants  intentionally  took, 
or  did  take,  any  material  amount  of  the  tim- 
ber excepted  from  the  contract.  The  de- 
fendants, having  purchased  all  the  timber 
sublet  to  the  exceptions  named,  of  course, 
wanted  all  they  purchased.  On  the  other 
hand,  it  was  to  the  interest  of  appellees  un- 
der this  character  of  trade  to  have  the  de- 
fendants take  as  little  of  the  timber  as  pos- 
sible, or  at  least  no  more  than  the  contract 
permitted.  While  two  years*  period  for  re- 
moval was  contemplated,  really  an  indefinite 
time,  by  payment  of  $50  annual  rental,  was 
allowed  for  that  purpose ;  but,  since  the 
poplar  and  oak  that  was  too  young  or  too 
small  to  be  Included  within  the  provisions 
of  the  contract  would  grow  to  the  designated 
dimensions,  If  the  time  of  removal  was  Indef- 
initely extended,  the  contract  stipulated,  for 
protection  of  the  plaintiffs,  that  all  timber 
sold  shoiAd  be  branded  within  two  years. 
From  the  reference  we  have  made  to  the  pe- 
tition, it  will  be  observed  that  the  plaintiffs 
say  in  effect  that  the  defendants  failed  to 
brand  within  the  two  years  all  of  the  timl>er 
purchased,  and  the  ground  of  the  action  Is  a 
claim  of  forfeiture  to  that  extent.  The  ob- 
iect  of  branding  being  made  manifest  by  the 


character  of  the  contract,  the  question  migbt 
have  been  raised  as  to  whose  duty  it  was  to 
do  the  branding,  if,  in  fact,  it  was  not  a  duty 
Imposed  upon  both  parties.  While  the  titie 
passed  as  between  the  parties  with  the  ex- 
ecution of  the  written  conveyance,  yet,  to  af- 
fect the  interest  of  creditors  or  innocent  pur- 
chasers, it  was  necessary  that  it  be  branded. 
Burris  V.  Stepp,  162  Ky.  289,  172  S.  W.  526  ; 
Kentucky  Statutes,  {  1409,  subsec.  13  and  14. 
But  no  rights  are  involved  in  this  case  other 
than  those  of  the  contracting  parties.  Sec- 
tion 1409,  with  reference  to  branding,  makes 
it  clear  that  the  purchaser,  or  owner  of  the 
brand,  and  the  seller,  should  or  may  act 
Jointly  in  placing  the  brand.  That  Is.  if 
timber  of  certain  kind  or  dimension  be  sold, 
neither  party,  to  the  exclusion  or  prejudice 
of  the  other,  can  arbitrarily  designate  the 
timber. 

The  defendants,  however,  by  their  answer 
and  counterclaim,  waive  this  point,  for  tbey 
admit: 

"That  the  two  years  In  which  they  were  to 
brand  the  timber  that  they  bought  and  desired 
to  remove  from  said  land  had  expired  on  the 
2l8t  day  of  June,  1912." 

They  also  admit  that  they  had  not  branded 
all  the  timber  which  they  purchased,  and  say 
that  it  is  true  they  were  preparing  to  brand 
and  remoye  it  at  the  time  the  petition  was 
filed  against  them.  They  then  proceed  to 
Justify  their  failure  to  brand  with  the  aver- 
ment that: 

"A  long  time  after  they  entered  upon  the  land 
♦  •  *  and  had  branded  and  cut  and  removed 
all  the  poplar  timber,  the  plaintiff  R.  H.  Mur- 
ray and  these  defendants  entered  into  an  agree- 
ment or  arrangement  by  which  they,  the  plain- 
tiffs, agreed  to  dispense  or  do  away  with  that 
part  of  the  contract  which  required  their  brand- 
ing of  this  timber,  and  that  it  was  agreed  by 
and  between  the  parties  hereto  that  the  poplar 
timber  had  been  branded,  cut,  and  removed,  ac- 
cording to  the  terms  of  tlie  contract,  and  it  was 
only  the  timber  that  was  to  be  of  a  certain  size, 
the  oak  which  would  not  make  two  first-class 
cross-ties,  it  would  not  be  necessary  to  further 
brand  said  timber,  as  these  defendants  were  en- 
titled to  all  timber  of  any  size  save  the  oak  as 
heretofore  set  out." 

They  further  aver  by  way  of  counterclaim 
that  a  large  portion  of  the  timber  to  which 
they  were  entitled  had  already  been  severed 
from  the  ground,  and  still  remains  there  and 
is  going  Into  decay.  They  claimed  damages 
from  appdlantsi'  denial  of  permlsaion  to 
market  it  They  also  say  that,  notwithstand- 
ing the  grant  of  exclusive  right  of  way  to, 
and  switch  privileges  at,  the  mouth  of  Chest- 
nut creek  on  the  Chesapeake  &  Ohio  Rail- 
way, the  plaintiffs  thereafter  sold  or  leased 
a  right  of  way  over  the  same  land  for  tram, 
yard,  and  switch  purposes  to  the  Ironton 
Cross-He  Company,  and  said  company  built 
a  tramway  along  the  creek,  and  thus  occu- 
pied the  only  means  of  ingress  and  egress 
to  the  railroad,  forcing  the  defendants  to 
market  a  considerable  portion  of  their  tim- 
ber by  river  rafts.  They  claim  the  plain- 
tiffs refused  privilege  of  mill  sites  on  certain 
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of  tbe  lands,  and  fbat  In  Tarlons  other  ways 
they  80  hindered  and  delayed  the  defendants 
in  tbe  removal  and  marketing  of  their  tim- 
ber as  to  damage  them  In  the  sum  of  |24!05 ; 
and  for  wliich  sum  they  prayed  judgment 
over  against  plaintlffa  The  defendants  filed 
several  amended  answers  and  counterclaims, 
setting  up  with  greater  particularity  the  de- 
fenses already  referred  to.  By  agreement 
the  plalntlfts  controverted  of  record  these 
amended  answers  and  counterclaims.  The 
lower  court  dismissed  the  petition  and  ad- 
judged : 

"That  the  damages  sustained  by  the  defend- 
ants as  claimed  in  their  counterclaim  are  off- 
set by  the  damages  sustained  by  tbe  plaintiffs  by 
reason  of  defendants  cutting  timber  undersize, 
and  no  judgment  is  rendered  for  any  damages  in 
favor  of  either  party  herein;  and  it  is  further 
adjudged  that  the  plaintiffs  are  not  entitled  to  an 
injunction  as  asked  for  in  tbe  petition  because 
the  testimony  shows  that  the  timber  was  not 
branded  for  the  reasons  that  the  plaintiffs  bad 
consented  tiiat  the  same  need  not  be  branded  and 
plaintiffs'  petition  is  now  dismissed." 

The  Judgment  further  required  the  parties 
to  brand  the  timber  within  60  days  from 
date.  "Either  party  may  brand  it,  but,  be- 
fore doing  so,  they  shall  give  the  opposite 
party  reasonable  notice  of  the  time,"  so  that 
they  may  be  present  "If  the  party  bo  noti- 
fied fall  to  appear  and  help  brand  the  tim- 
ber, the  party  giving  the  notice  and  propos- 
ing to  brand  tbe  same  may  go  ahead  with 
the  work  of  branding."  Before  removing  any 
of  the  timber,  the  court  adjudged  that  the  de- 
fendants pay  $50,  one  year's  rental,  and  $50 
a  year  In  advance  until  the  timber  Is  all  re- 
moved. The  plaintiffs  appeal  from  this  judg- 
ment, and  the  defendants  bring  a  cross-ap- 
peal, claiming  that  the  court  erred  In  reject- 
ing or  offsetting  their  claim  for  damages. 

[3]  As  already  noted,  the  ground  of  this 
action  was  for  cutting  and  removing  un- 
branded  timber  after  the  expiration  of  two 
years,  and  for  attempting  to  brand  timber 
after  that  time.  Plaintiffs  claimed  no  dam- 
age against  defendants  for  cutting  undersized 
timber.  Some  proof  was  heard  on  these 
gnestions,  however,  and  it  showed  that  there 
was  some  damage  on  this  account,  although 
not  a  very  material  amount  No  market 
values  or  dimensions  were  shown  by  which 
to  measure  the  damage.  The  defendants 
likewise  failed  to  give  In  proof  any  details 
aa  to  decline  In  market  values,  or  size,  di- 
mensions, or  quantity  of  the  timber,  so  that 
the  loss  or  damage  which  they  sustained  by 
reason  of  plaintiffs'  wrongful  acts  can  be 
measured.  However,  It  was  established  that 
tbey  suffered  considerable  damage  on  account 
at  plaintiffs'  violation  of  the  contract  They 
were  denied  advantageous  mill  sites;  plain- 
tUfB  violated  their  contract  when  they  subse- 
qnently  sold  the  switching  privileges  and 
tramroad  right  of  way  to  the  Ironton  Com- 
pany. Steep  hills  or  cUffs  are  dose  to  the 
creek  on  each  side.  There  is  room  for  only 
one  tramroad,  and  this  Is  tbe  only  outlet  for 


the  timber  to  the  railroad.  The  Ironton 
Company  occupied  this.  The  defendants,  aft- 
er condderable  delay  and  some  expense,  ar- 
ranged with  the  Ironton  Company  for  the 
right  to  use  this  tramroad.  While  the  de- 
fendants unquestionably  sustained  considera- 
ble damage  on  these  accounts,  yet,  as  already 
stated,  they  were  not  presented  In  such  a 
form  as  to  give  the  court  a  basis  for  meas- 
urement of  them.  They  excuse,  however, 
the  delay  In  cutting  and  removing  the  tim- 
ber. 

Defendants  prove  by  numerous  witnesses 
that  R.  H.  Murray  in  April,  1911,  In  answer 
to  a  verbal  request  to  join  defendants  in 
branding  the  timber,  said  that  It  would  not 
be  necessary,  because  defendants  "had  bought 
all  the  timber  that  was  worth  anything,  and 
he  did  not  consider  there  was  any  use  of 
branding  It"  Murray  did  not  deny  this  con- 
versation.   This  question  was  asked  him : 

"Q.  Did  you  not  say  to  Boyd  and  Matney  in 
the  presence  of  Allen  Dutton,  Harison  Borders, 
and  probably  some  more,  that  they  bad  the  most 
valuoble  timber  off  of  the  land  already,  and 
that  they  owned  practically  all  of  the  rest,  ex- 
cept that  that  would  not  make  two  standard 
cross-ties  and  for  them  to  go  ahead  as  though 
it  was  branded,  and  they  could  consider  _  it 
branded?  A.  I  don't  remember  of  ever  having 
any  such  talk,  but  it  is  possible  that  I  did  give  a 
man  that  lief.  Q.  Why  did  you  not  brand  it? 
A.  I  don't  know." 

[4-7]  Appellants  say  that  this  was  evidence 
of  a  subsequent  parol  agreement  for  the  pur- 
pose of  varying  and  contradicting  a  written 
contract,  and  one  which  by  law  is  required 
to  be  in  writing.  Evidence  of  it  was  there- 
fore Incompetent  as  they  argue.  They  also 
contend  that  appellees  cannot  plead  and  re- 
ly upon  such  parol  agreement  as  an  estop- 
pel against  the  other  appellant,  Betheley 
Murray.  In  the  first  place,  we  may  say  that 
this  evidence  as  to  the  subsequent  oral  con- 
tract which.  In  reality,  is  nothing  more  than 
a  waiver,  was  not  objected  to.  Any  error  in 
that  regard  Is  therefore  waived.  It  is  a 
well-settled  rule  that  a  contract  not  requir- 
ed to  be  In  w^rltlug  may  be  discharged  or 
modified  by  subsequent  oral  agreement,  and 
that  the  parol  evidence  rule  does  not  exclude 
oral  evidence  thereof  in  a  proper  case. 
Chiles  V.  Jones,  3  B.  Mon.  61;  Home  Ins. 
Co.  V.  Gaddls,  3  Ky.  Law  Rep.  159 ;  King  v. 
U  &  N.,  131  Ky.  46»  114  S.  W.  308;  Elliott  on 
Contracts,  1861;  Bishop  on  Contracts,  §  767. 
And  a  contract  required  to  be  In  writing 
may  be  rescinded  by  parol  agreement  War- 
den V.  Bennett,  145  Ky.  325,  140  S.  W.  538 ; 
Keeney  v.  Waters,  135  Ky.  525,  122  S.  W. 
837;  Davis  v.  Benedict,  4  S.  W.  339,  9  Ky. 
Law  Rep.  200.  But  as  to  modificatiou  of 
such  contract  by  parol  the  rule  is  more 
strict.  If  the  contract  is  required  to  be  In 
writing,  evidence  will  not  be  admitted  to 
prove  a  subsequent  parol  agreement  which 
materially  modifies  tbe  writing;  that  is,  if 
the  subsequent  agreement  is  Itself  within 
the  statute  of  frauds,  and  of  a  nature  re- 
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quired  by  law  to  be  in  writing.     Elliott  on 
Contracts,  |  1862. 

[t]  In  the  case  at  bar,  tbe  subsequent 
agreement  Is  only  a  yerbal  waiver  or  rescis- 
sion of  a  daose  in  a  written  executory  con- 
tract, and  the  <dause  does  not  relate  to  any 
subject  required  by  law  to  be  In  writing. 
While  tbe  sale  of  timber  was  necessarily 
reduced  to  writing,  and  the  parties  Incor- 
porated into  the  writing  other  subsidiary  or 
Incidental  agreements,  yet  the  force  of  the 
contract  of  sale  was  not  affected  by  the  oth- 
er conditions,  and  a  subsequent  parol  agree- 
ment with  reference  to  them  cannot  properly 
be  said  to  be  within  the  statute  of  frauds. 
To  illustrate,  if  one  by  written  contract  sells 
a  certain  boundary  of  land,  and  the  con- 
tract provides  for  a  subsequent  surrey  to  as- 
certain the  boundary  before  payment  is  re- 
quired, a  subsequent  parol  agreement  for 
the  sale  of  more  land  would  be  within  the 
statute  of  frauds,  and  therefore  not  enforce- 
ablew  But  if  the  subsequent  agreement 
merely  postponed  the  time  of  payment  or 
waived  or  rescinded  the  agreement  for  sur- 
vey, there  Is  no  reason  why  that  character 
of  agreement  would  not  be  binding,  since  the 
statute  of  frauds  does  not  require  agree- 
ments in  relation  to  such  subjects  to  be  in 
writing.  If  the  parol  modification  would 
otherwise  be  enforceable,  Its  validity  is  not 
affected,  although  it  Is  Incident  to  a  writ- 
ten contract  which  concerns  a  subject  that  the 
law  requires  shall  be  in  writing.  Apparent- 
ly a  contrary  rule  was  thus  stated  in  Mo 
Conathy  v.  Lanham,  116  Ky.  735,  76  S.  W. 
535,  25  Ky.  Law  Rep.  971: 

"While  the  question  is  not  free  from  difficulty, 
we  think  the  great  weight  of  authority  is  to  the 
effect  that  a  written  contract,  within  the  statute 
of  frauds,  cannot  be  modified  by  subsequent 
agreement  between  the  parties,  unless  such  new 
agreement  is  also  in  writing." 

But  an  examination  of  the  case  shows 
that  the  statement  has  reference  to  a  modi- 
fication that  went  to  the  very  essence  of  the 
contract  and  obligated  the  jmrty  to  buy  land, 
and  the  time  when  it  was  to  be  paid  for  was 
more  than  a  year  ott.  It  was  that  character 
of  modification  which  the  court  held  Invalid 
because  not  in  writing.  It  is  clear  that  con- 
tracts of  that  character  are  not  enforceable 
unless  in  writing. 

[I]  The  facts  of  this  case  show  that  ap- 
pellants waived  the  requirement  to  have  the 
branding  done  within  two  yeara  Their  con- 
duct also  amounts  to  an  estoppel;  for  ap- 
pellants would  not  be  permitted  to  lull  the 
appellees  to  sleep  on  the  assurances  that 
they  need  not  brand  the  trees,  and  then  deny 
the  right  after  the  time  bad  expired  in 
which,  under  the  writing,  they  might  have 
branded  them. 

[10]  Appellants  say  that,  even  if  this  be 
true,  the  waiver  could  only  affect  R.  H. 
Murray.  They  say  that  there  Is  no  proof 
that  Murray  represented  or  had  authority  to 
bind  his  brother  in  the  contract,  and  there- 


fore it  cannot  be  said  that  the  brother  waiv- 
ed or  is  estopped  to  insist  upon  the  contract 
as  written.  The  answer  of  defendants  show- 
ed that  this  waiver  was  made  by  B.  H.  Mur- 
ray. The  plaintiffs  merely  controverted  this 
of  record  and  stood  upon  that  issue.  R.  H. 
Murray  In  his  testimony  did  not  deny  It. 
Plaintiffs  did  not  plead  want  of  authority  In 
R.  H.  Murray.  The  facts  in  evidence  show 
that  he  was  exercising  general  authority. 
He  made  various  contracts  with  sundry  peo- 
ple concerning  this  land  and  denied  several 
contract  rights  to  the  defendants.  Such  con- 
duct on  his  part  was  known  to  the  other 
brother,  but  was  never  questioned ;  and  it  is 
too  late  now  to  raise  it. 

For  the  reasons  stated,  the  Judgment  Is 
affirmed,  both  on  the  original  appeal  and 
cross-appeal. 


HARRIS  V.  CITX  OF  LOUIS VIIJCiB. 

BUCHANAN  v.  WARLEY. 

(Court  of  Appeals  of  Kentucky.    June  18, 1915.) 

1.  Constitutional  Law  ^=987— Police  Pow- 
BB— UsB  of  Property. 

The  advance  of  civilization  and  consequent 
extension  of  governmental  activities  has  result- 
ed in  lessening  the  dominion  of  individuals  over 
their  property  and  strengthening  the  state's  reg- 
ulation thereof,  until  all  private  property  is  now 
held  subject  to  the  right  of  the  state  to  impose 
on  the  use  and  enjoyment  thereof  such  reasona- 
ble regulations  as  are  deemed  expedient  for  the 
public  welfare. 

lEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  Si  156-171;   Dec.  Dig.  «=» 

2.  CONSTITUTIONAX   LAW   ®=>93— RiSTBICTION 

ON  Alienation— Restriction  as  to  Usk. 
The  race  segregation  ordinance  of  the  city 
of  Louisville  which  prohibits  any  colored  person 
from  occupying  as  a  residence  or  place  of  assem- 
bly for  colored  people  a  building  in  any  block 
in  which  the  greater  part  of  the  houses  are  oc- 
cupied by  white  persons,  and  vice  versa,  but 
which  provides  that  it  shall  not  affect  the  loca- 
tion of  residences  or  places  of  assembly  made 
previous  to  its  enactment,  nor  prevent  any  per- 
son who  has  theretofore  acquired  a  building  for 
a  residence  or  place  of  assembly  from  exercis- 
ing such  right,  does  not  take  away  the  right 
of  alienation,  but  is  merely  a  restriction  on 
alienation  by  taking  away  the  probability  of 
alienation  to  certain  classes  of  purchasers,  and, 
as  such,  cannot  be  held  to  deprive  the  owner  of 
a  vested  right 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  «§  176,  177,  181-185,  190- 
192,  191-^0,  208,  213-224,  236;  Dec.  Dig.  «s> 
93.J 

3.  GoNSTITUnoRAl.  Law  «s>87,  274  —  Dtm 
Pbocessof  Law  — RiaHTB  ojr  Pbopbbtt — 

Seobeoation  Obdinance. 

That  ordinance  does  not  conflict  with  the 
Bill  of  Rights,  Const.  |  1,  recognizing  inherent 
and  inalienable  rights,  section  2  providing  that 
absolute  power  over  the  life  and  property  of  a 
man  does  not  exist  in  a  republic,  and  section  26, 

Sroviding  that  the  rights  secured  by  the  Bill  of 
lights  shall  remain  inviolate,  or  Const.  U.  S. 
Amend.  14,  providing  that  no  person  shall  b« 
deprived  of  liberty  or  property  without  due 
process  of  law ;  since  all  these  guaranties  are 
not  absolute,  but  are  subject  to  the  right  to  im- 
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pose  reasonable  restralnta  on  the  one  of  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Constltation- 
al  Law,  Cent  Dig.  H  156-171,  726;  Dec.  Dig. 
«=>S7,  274.] 

4.  CoNsriTUTioHAi.  Law  <8=»274r— Dub  Pbo- 
CI88  or  IiAW  —  Race  Seobeoation  Oboi- 

NANCE. 
The  fact  that  the  ordinance  would  have  the 
eSect  of  excluding  colored  people  from  the  more 
desirable  parts  of  the  city  does  not  deprive  them 
of  liberty  or  property  without  due  process  of 
law  contrary  to  the  fourteenth  amendment, 
since  they  can  improve  their  sections  of  the  city 
iiDtil  they  are  equal,  to  those  of  the  whites. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  726;    Dec.  Dig.  ®=9274.] 

5.  MuNicn?Ai,  C0BPOBATION8  «=»596  — Obdi- 
NANCES  — Skobkoatiok  ov  Races  — Policx 
Power. 

That  ordinance  is  a  valid  exerdse  of  the 
police  power  of  the  municipal  legislature  as  a 
reasonable  measure  for  the  public  welfare,  in 
view  of  Ae  settled  public  policy  of  the  state 
to  secure  the  separation  of  races. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1321,  1322;  Dec. 
Dig.  «=»595.] 

Appeal  from  Circuit  Oonrt,  Jefferson  Conn- 
ty.  Criminal  Division. 

Appeal  from  (Circuit  Coart,  JefferBon  Coun- 
ty, Chancery  Branch,  First  Division. 

Arthur  Harris  was  convicted  of  violating 
an  ordinance  of  the  City  of  Louisville,  and 
he  appeals.  Action  by  C.  H.  Buchanan 
against  William  Warley.  Decree  for  the  de- 
fendant, and  plaintiff  appeals.  Appeals  beard 
together,  and  judgments  affirmed. 

Logan  N.  Rock  and  W.  H.  Wright,  both  of 
Louisville,  for  appellant  Harris.  Blakey, 
Qoln  &  Lewis,  of  LoulsvUle,  for  appellant 
Buchanan.  Stuart  Chevalier  and  Pendleton 
Beckley,  both  of  Louisville,  for  appellees. 

HANNAH,  J.  These  two  appeals  Involve  a 
common  question — the  validity  of  the  follow- 
ing ordinance  enacted  by  the  council  of  the 
city  of  Louisville: 

"An  ordinance  to  prevent  conflict  and  ill-feeling 
between  the  white  and  colored  races  in  the 
city  of  Louisville,  and  to  preserve  the  pub- 
lic peace  and  promote  the  general  weUare, 
by  making  reasonable  provisions  requiring, 
as  far  as  practicable,  the  use  of  separate 
blocks  for  residences,  places  of  abode  and 
places  of  assembly  by  white  and  colored  peo- 
ple respectively. 

'%e  it  ordained  by  the  general  council  of  the 
«ity  of  Louisville: 

"Section  1.  It  shall  be  unlawful  for  any  col- 
ored person  to  move  into  and  occupy  as  a  res- 
idence, place  of  abode,  or  to  establish  and  main- 
tain as  a  place  of  public  assembly,  any  house 
opon  any  block  upon  which  a  greater  number  of 
houses  are  occupied  as  residences,  places  of 
abode,  or  places  of  public  assembly,  by  white 
people  than  are  occupied  as  residences,  places  of 
abode  or  places  of  public  assembly  by  colored 
people. 

"Sec  2.  It  shall  be  unlawful  for  any  white 
person  to  move  into  and  occupy  as  a  residence, 
place  of  abode,  or  to  establish  and  maintain  as 
a  place  of  public  assembly,  any  house  upon  any 
block  upon  which  a  greater  number  of  houses 
are  occupied  as  residences,  places  of  abode,  or 
places  of  public  assembly  by  colored  people  than 


are  occuirfed  as'  residences,  places  of  abode  or 
places  of  public  assembly  by  white  people. 

"Sec.  3.  The  word  'block'  as  the  same  is  used 
in  this  ordinance  shall  be  construed  to  mean 
that  portion  of  any  street  or  public  alley  nppn 
both  sides  of  the  same  between  two  adjacent  in- 
tersecting or  crossing  streets  or  public  alleys, 
or  between  such  streets  or  alleys,  if  extended. 
In  determining  the  boundary  of  any  given  block 
for  the  purpose  of  complying  with  the  provisions 
of  this  ordinance,  there  shall  be  taken  as  a 
basis  of  measuring  the  length  of  such  block,  the 
space  between  the  intersecting  streets  or  pub- 
he  alleys  on  that  side  of  the  street  or  alley  on 
which  the  house  numbers  are  even,  if  that  side 
of  the  street  be  divided  into  blocks;  otherwise, 
the  block  on  the  opposite  side  shall  be  taken 
as  the  basis.  A  'residence'  or  'place  of  abode'  or 
'place  of  public  assembly'  shall  be  counted  in 
that  block  on  which  it  faces  and  has  its  main 
entrance. 

"Sec.  4.  Nothing  la  this  ordinance  shall  affect 
the  location  of  residences,  places  of  abode  or 
places  of  public  assembly  made  previous  to  the 
approval  of  this  ordinance,  and  nothing  herein 
shall  be  so  construed  as  to  prevent  the  occupa- 
tion of  residences,  places  of  abode  or  places  of 
public  assembly,  by  white  or  colored  servants 
or  employes  of  occupants  of  such  residences, 
places  of  abode  or  places  of  public  assembly  on 
the  block  on  which  they  are  so  employed ;  nor 
shall  anything  herein  contained  be  construed  to 
prevent  any  person  who,  at  the  date  of  the  pas- 
sage of  this  ordinance,  shall  have  acquired  or 
possejMed  the  right  to  occupy  any  building  as 
a  residence^  place  of  abode  or  place  of  assembly, 
from  exercising  such  a  right.  Nor  shall  any- 
thing herein  contained  prevent  the  owner  of 
any  building  now  leased,  rented  or  occupied  as 
a  residence,  place  of  abode  or  place  of  public  as- 
sembly for  colored  persons,  from  continuing  to 
rent,  lease  or  occupy  such  residence,  place  of 
abode  or  place  of  public  assembly  for  such  per- 
sons, if  the  owner  shall  so  desire ;  but,  if  such 
house  should  after  the  passage  of  this  act,  be 
at  any  time  leased,  rented  or  occupied  as  a  res- 
idence, place  of  abode  or  place  of  assembly  for 
white  persons,  it  shall  not  thereafter  be  used 
for  colored  persons,  if  such  occupation  would 
then  be  a  violation  of  section  one  hereof.  Nor 
shall  anything  herein  contained  prevent  the 
owner  of  any  building  now  leased,  rented  or 
occupied  as  a  residence,  place  of  abode  or  place 
of  assembly  for  white  persons,  from  continoing 
to  rent,  lease  or  occupy  such  residence,  place  of 
abode  or  place  of  assembly  for  such  purpose, 
if  the  owner  shall  so  desire;  but  if  such  house 
should,  after  the  passage  of  this  act,  be  at  any 
time  leased,  rented  or  occupied  as  a  residence, 
place  of  abode  or  place  of  assembly  for  colored 
persons,  it  shall  not  thereafter  be  so  used  for 
white  persons,  if  such  occupation  would  then  be 
a  violation  of  section  two  hereof. 

"Sec.  5.  Any  person  intending  to  build  or 
erect  for  himself,  or  as  agent  for  another,  any 
building  to  be  used  as  a  residence,  place  of 
abode  or  place  of  public  assembly,  upon  proper- 
ty situated  on  a  block  on  which  there  are  no 
buildings  used  as  a  residence,  place  of  abode  or 
place  of  public  assembly,  shall  in  the  applica- 
tion for  a  permit  to  the  building  inspector,  de- 
clare for  what  purpose  said  proposed  building 
for  which  the  permit  is  asked,  is  to  be  used, 
whether  as  a  residence  or  place  of  abode  or 
place  of  public  assembly  for  white  persons  or 
for  colored  persons.  Upon  the  filing  of  said  ap- 
plication, the  building  inspector  shall,  as  soon 
as  practicable  thereafter,  cause  to  b;  published 
twice  a  week  for  two  successive  weeks  in  one 
German  and  in  one  English  daily  paper  of  the 
city  of  Louisville,  and  at  the  cost  of  said  appli- 
cant, the  fact  that  a  building  of  the  character 
described  is  proposed  to  be  built  at  the  place  in- 
dicated in  the  permit  and  to  be  used  or  occupied 
as  a  residence,  place  of  abode  or  place  of  pubUc 
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aasembiy,  u  the  case  may  be,  for  white  or  col- 
ored people;  and  he  shall  cause  to  be  posted 
at  some  convenient  place  on  or  near  the  lot 
where  such  building  is  proposed  to  be  erected  a 
similar  statement;  and  unless  within  five  days 
after  the  date  of  the  last  publication  thereof, 
protest  be  made  in  writing  to  the  building  in- 
spector by  those  owning  more  than  fifty  per 
cent,  of  tjbe  foot  frontage  of  said  block  against 
the  use  mentioned  in  said  application,  the  per- 
mit desired  shall,  if  in  other  respects  said  ap- 
plication be  in  conformity  with  the  ordinances 
of  the  city,  be  granted.  Thereafter,  all  build- 
ings erected  for  residences,  places  of  abode  or 
places  of  public  assembly  on  said  block,  and  all 
buildings  erected  on  said  block  for  other  purpos- 
es, but  which  it  may  be  desired  thereafter  to 
use  as  residences,  places  of  abode  or  places  of 
public  assembly,  shall  be  so  used  either  for 
white  persons  or  for  colored  persons  respective- 
ly, as  may  be  determined  by  the  permit  granted 
in  the  manner  hereinabove  provided.  If,  howev- 
er, the  owners  of  more  than  fifty  per  cent  of 
the  tiot  frontage  on  said  block  in  which  the 
proposed  building  is  to  be  erected  and  for  which 
a  permit  is  asked  shall  protest  against  such 
building  in  the  manner  above  provided,  then  in 
such  case  no  permit  shall  be  issued  on  said  ap- 
plication for  the  erection  of  a  building  for  the 
use  set  out  therein.  Whenever  a  protest  is 
filed  under  the  provisions  of  this  ordinance, 
those  signing  the  protest  shall  state  the  exact 
number  of  feet  of  their  respective  property  that 
front  on  the  block  in  question,  and  each  signa- 
ture to  such  protest  shall  be  acknowledged  be-> 
fore  a  notary  public ;  and  any  signature  not  so 
aclcnowledged  shall  be  disregarded  by  the  build- 
ing inspector. 

"The  provisions  of  this  ordinance  are  intended 
to  provide  a  method  by  which  a  block  which  is 
vacant  may  be  improved  and  by  which  its  use 
for  either  white  persons  or  colored  persons  may 
be  determined,  but  shall  not  be  construed  to 
abridge  unlawfully  any  constitutional  right 
which  any  owner  of  property  may  possess  to 
use  or  occupy  his  property,  subject  to  reason- 
able police  regulations. 

"t^ec.  6.  No  person  shall  be  granted  a  permit 
by  the  building  inspector  for  the  construction 
of  any  house  or  other  building  intended  to  be 
used  as  a  residence,  as  a  place  of  abode,  or  as 
a  place  of  public  assembly,  unless  he  state  in 
his  application  for  a  permit  whether  the  house 
or  building  to  be  constructed  is  designed  to  be 
occupied  or  used  by  white  or  colored  people ; 
and  if  upon  the  completion  of  said  building  or 
any  time  thereafter,  the  owner  shall  permit  said 
building  to  be  occupied  in  anjr  manner  other 
than  as  stated  in  said  application,  he  shall  at 
once  file  with  the  building  inspector  an  affidavit 
stating  the  change  in  the  manner  of  use  or  oc- 
cupancy. Whenever  the  use  or  occupancy  of 
any  building  as  a  residence,  place  of  abode  or 
place  of  assembly  for  white  or  colored  people, 
whether  erected  before  or  after  the  passage  of 
this  ordinance,  is  changed  from  white  to  colored, 
or  from  colored  to  white,  after  the  passage  oi 
this  ordinance,  the  owner  of  said  building  shall 
at  once  file  with  the  building  inspector  a  sworn 
statement  of  such  change.  If  the  owner  of  any 
building  used  or  occupied  as  a  residence,  place 
of  abode  or  place  of  assembly,  shall  permit  its 
use  or  occupation  before  there  is  a  compliance 
with  the  provisions  of  this  section,  he  shall  be 
fined  for  each  day  of  such  use  or  occupation, 
not  less  than  five  dollars  nor  more  than  fifty 
dollars.  But  no  permit  issued  by  the  building 
inspectQr  shall  authorise  any  person  to  use  or 
occupy  any  property  in  violation  of  any  section 
of  this  ordinance. 

"Sec.  7.  It  shall  be  the  duty  of  the  building  in- 
spector as  soon  as  practicable  after  the  passage 
of  this  ordinance,  to  prepare  and  preserve  for 
inspection  in  his  office,  maps  of  such  blocks  in 
the  city  of  Louisville  as  are  now  occupied  as 
re^dences,  places  of  abode,  and  places  of  as- 


sembly for  both  white  and  colored  people,  and 
shall  continue  to  make  such  maps  from  time 
to  time  as  will  enable  his  office  and  the  public 
to  determine  the  character  of  use  or  occnpancy 
of  any  given  block  in  the  city.  Such  map  so 
prepared  and  properly  certified  shall  be  prima 
facie  evidence  of  the  facts  shown  thereby.  Any 
owner  of  property  in  the  city  of  Louisville  or 
any  agent  therefor,  or  any  occupant  thereof, 
who  shall  refuse  upon  request,  to  furnish  to 
the  building  inspector,  or  any  one  whom  he  may 
appoint  to  gather  such  information,  with  snch 
information  as  such  owner,  agent  or  occupant 
may  possess,  necessary  to  make  up  such  map 
and  to  revise  it  from  time  to  time,  or  who  shall 
furnish  any  knowingly  false  information  as  to 
the  character  of  use  or  occupancy  of  any  resi- 
dence, place  of  abode  or  place  of  assembly  in 
the  city  of  Louisville,  shall  be  subject  to  a  fine 
of  not  less  than  five  dollars  nor  more  than  fifty 
dollars  for  each  offense.  But  the  failure  of  the 
building  inspector  to  comply  with  the  provi- 
sions of  this  section  shall  not  operate  to  ex- 
empt or  excuse  any  person  from  complying  with 
the  terms  of  this  ordinance. 

"Sec.  8.  Any  person  who  shall  violate  this 
ordinance  either  by  himself  or  through  his 
agent,  or  any  agent  for  another  violating  any 
provision  of  this  ordinance  for  which  a  penalty 
is  not  otherwise  provided,  shall  be  liable  to  a 
fine  of  not  less  than  five  dollars  nor  more  than 
fifty  dollars  for  each  offense.  Each  day  that 
property  is  occupied  in  violadon  of  this  ordi- 
nance shall  constitute  a  separate  offense  for  the 
purposes  of  this  section. 

"Sec.  9.  The  invalidity  of  any  portion  of  this 
ordinance  shall  not  affect  the  validity  of  any 
other  portion  thereof  which  can  be  given  ^ect 
without  such  invalid  part. 

"Sec.  10.  This  ordinance  shall  take  effect  from 
and  after  its  passage." 

(Approved  May  11,  1914.) 

We  may  say  at  the  outset  that  the  cases 
here  presented  Involve  only  the  first  four  sec- 
tions of  the  ordinance.  Upon  behalf  of  the 
appellants,  who  are  attacking:  the  ordinance, 
it  Is  contended  that  It  is  not  a  valid  exercise 
of  the  police  power.  The  effort  to  relieve  the 
situation  caused  by  the  close  association  of 
the  races  nnder  the  congested  conditions 
fouild  in  modem  municipalities  has  resulted 
in  the  legislation  here  involved.  "Municipal 
Segregation  Ordinances,"  as  they  are  termed, 
have  been  enacted  in  and  passed  upon  by  the 
appellate  courts  of  but  three  states,  so  far  as 
we  have  been  able  to  learn;  and  these  we 
shall  consider  In  their  order. 

A  municipal  segregation  ordinance  was 
enacted  by  the  city  council  of  Baltimore,  and 
passed  upon  by  the  Maryland  Court  aC  Ap- 
peals, in  State  v.  Gurry,  121  Md.  534,  88  AtL 
546,  47  Ia  R.  A.  (N.  S.)  1087.  UnUke  the  Lou- 
iSTille  ordinance  here  Involved,  the  Balti- 
more ordinance  did  not  undertake  to  legislate 
<m  what  were  "mixed  blocks" — ^those  occu* 
pled  by  members  of  the  two  races — but  slnv- 
ply  prohibited  a  white  person  from  moving 
Into  a  block  Inhabited  solely  by  colored  per- 
sons, and  prohibited  colored  persons  from 
moving  into  a  block  inhabited  solely  by 
whites.  And,  unlike  the  ordinance  here  in- 
Tolred,  It  contained  no  reservation  In  protec- 
tion of  vested  rights  existing  at  the  time  of 
the  enactment  of  the  ordinance.  The  effect 
of  that  ordinance  Is  shown  In  the  following 
excerpt  from  the  opinion: 
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"If  the  traverser  [a  colored  man],  for  example, 
on  May  15,  1911,  when  the  ordinance  was  pasa- 
«d,  owned  a  dwelling  in  what  was  made  a  white 
block,  he  could  not  under  the  ordinance  move 
into  It,  although  it  was  perfectly  lawful  for  him 
to  own  it  when  he  became  owner,  and  to  use  it 
ai  a  dwelling.  Be  might  be  unable  to  rent  It 
to  a  white  person,  and,  as  a  colored  person  was 
prohibited  from  moving  into  it,  he  could  not 
rent  it  to  a  colored  person,  ana  he  could  not 
DDder  the  ordinance  move  into  it  himself.  The 
result  would  be  that  his  house  would  remain 
idle,  unless  he  could  sell  it,  which,  under  the  cir- 
cumstances, would  likely  be  at  a  great  sacrifice, 
although  when  he  acquired  it  he  bad  the  right 
onder  the  Constitution  and  laws  of  Maryland  to 
occnpy  it  as  his  dwelling,  or  to  rent  it  to  any 
person,  white  or  colored,  •  •  •  for  legiti- 
mate purposes." 

O^e  Ixniisvllle  ordinance  Is  not  subject  to 
this  criticism,  for  in  sectlmi  4  it  is  provided 
that: 

Nothing  "herein  contained  shall  be  construed 
to  prevent  any  person  who,  at  the  date  of  the 
passage  of  this  ordinance,  shall  have  ac9uired 
or  possessed  the  right  to  occupy  any  building  as 
a  residence^  place  of  abode  or  place  of  assembly, 
from  ezercuing  such  right." 

Another  criticism  of  the  Baltimore  ordi- 
nance by  the  Maryland  court  is  as  follows: 

"Or  it  might  be  that  a  white  person  had  a 
valuable  and  attractive  house  in  a  'block'  which 
was  otherwise  occupied  by  colored  people.  Yet, 
if  at  the  date  of  ue  passage  of  the  ordinance 
it  happened  to  be  unoccupied  as  a  dwelling,  he 
could  not,  under  the  ordinance,  move  into  it 
or  rent  it  to  a  white  person.  To  denjr  him  such 
right  would  be  a  practical  confiscation  of  bis 
property,  for  his  house  might  be  of  a  character 
he  would  not  rent  to  a  colored  person,  and,  if 
he  could  not  use  it  himself,  he  would  be  de- 
prived of  not  onljr  the  income  from  it,  but  of 
such  use  of  it  as  is  guaranteed  to  every  owner 
of  property  by  the  Constitution  and  laws  of  the 
land.  Of  course,  the  same  conditions  might 
exist  when  the  owner  of  the  one  house  was  col- 
ored, and  the  other  residents  of  the  block  were 
white,  although  probably  not  so  likely  to  hap- 
pen." 

Bnt,  as  heretofore  seen,  these  criticisms 
are  all  provided  against  In  the  Louisville  or- 
dinance here  under  consideration. 

Ul)on  a  conslderatian  of  the  ordinance  en- 
acted in  Baltimore,  the  Maryland  court,  wlth- 
ont  committing  itself  upon  the  qnesUon  of 
whether  It  would  be  i)ossible  for  the  Legis- 
lature of  the  state  to  take  away  such  vested 
rights,  held  that  the  attempted  exercise  of 
the  police  power  was  of  such  character  as 
to  preclude  the  court  from  assuming  that  the 
Legislature  intended  to  confer  on  the  munic- 
ipality the  power  to  affect  vested  rights  In 
the  manner  sought  by  the  ordinance. 

The  municipal  legislature  of  the  city  of  Win- 
ston, N.  C,  adopted  a  municipal  segregation 
ordinance,  which  was  passed  upon  by  the  Su- 
preme Court  of  North  Carolina  in  the  case  of 
State  V.  Darnell,  166  N.  C.  300,  81  S.  EL  338, 
51  L.  R.  A.  (N.  S.)  332.  The  ordinance  is  not 
copied  in  the  opinion,  but  it  is  apparent  that 
it,  like  the  Baltimore  ordinance,  contains  no 
saving  provision  in  protection  of  vested  rights 
existing  at  the  time  of  the  adoption  of  the 
ordinance.  The  opinion  is  notable  In  that 
the  court  seems  to  have  been  impressed  by 
the  time-worn  sophistry  (always  advanced 


when  legislation  of  this  character  is  being  at- 
tacked) that,  if  the  power  exist  to  segregate 
whites  and  blacks,  then  the  power  must  like- 
wise exist  to  segregate  Republican  and  Dem- 
ocrat, persons  of  Irish  descent  and  those  of 
German  descent,  Protestant  and  Catholic,  and 
so  on.  TUs  argument  was  advanced  and  an- 
swered by  this  court  in  the  Berea  College 
Case,  123  Ky.  209,  91  S.  W.  623,  124  Am.  St 
Hep.  344,  13  Ann.  Cas.  337,  and  conclusively 
disposed  of  by  the  Supreme  Court  of  the 
United  States  in  Plessy  v.  Ferguson,  163  U.  S. 
537,  16  Sup  Ct  1138,  41  L.  Ed.  256.  To  give 
ear  to  this  kind  of  reasoning  is  to  close  one's 
mind  to  the  gravity  of  the  race  problem  as 
it  exists  in  our  country  to-day,  and  especial- 
ly to  those  phases  of  it  most  intimately  con- 
cerned with  congested  municipal  conditions. 
The  opinion  is  also  notable  in  that  the  court 
for  the  time  being,  apparently  forgetful  that 
congested  municipal  conditions  and  rural 
conditions  are  not  identical,  seems  Impressed 
with  the  argument  that,  If  segregation  may 
be  enforced  in  a  city,  it  may  be  enforced  in 
rural  communities  as  well.  But,  after  a  con- 
sideration of  the  matter,  the  court  said  that: 
"Whether,  if  the  General  Assembly  had  pass- 
ed a  statute  conferring  on  town  or  county  com- 
missioners the  authority  to  make  such  an  ordi- 
nance as  this,  it  would  have  been  constitutional, 
is  not  now  before  us.  We  simply  hold  that  an 
act  of  this  broad  scope,  so  entirely  without  prec- 
edent in  the  public  policy  of  the  state,  and  so 
revolutionary  in  its  nature,  cannot  be  deemed 
to  have  been  within  the  purview  of  the  Legis- 
lature from  the  use  of  the  words  conferring  au- 
thority to  make  ordinances  for  the  general  wel- 
fare." 

The  municipal  legislature  of  Atlanta  en- 
acted a  segregation  ordinance  which  was 
passed  upon  by  the  Supreme  Court  of  Georgia 
on  February  12,  1916,  in  the  case  of  Carey  v. 
City  of  AtlanU  (Ga.)  84  S.  E.  456.  The  or- 
dinance there  involved,  like  the  Baltimore 
ordinance  above  mentioned,  failed  to  con- 
tain any  saving  in  protection  of  vested  rights 
acquired  before  the  passage  of  the  ordinance. 
The  court  had  before  It  the  two  opinions 
above  mentioned,  and  Interpreted  the  Mary- 
land (pinion  as  recognizing  that  Jus  dispo- 
nendl  (right  of  disposal)  is  a  right  within  the 
protection  of  the  Constitution,  and  denied  by 
the  ordinance,  although  Indicating  a  disposi- 
tion to  hold  the  ordinance  void  because  it  ig- 
nored vested  rights  existing  at  the  time  of 
its  passage.  There  Is  also  quoted  from  the 
North  Carolina  case  the  following  language: 

"Besides,  an  ordinance  of  this  kind  forbids 
the  owner  of  property  to  sell  or  to  lease  it  to 
whomsoever  he  sees  fit,  as  well  as  forbids  those 
who  may  be  desirous  of  buying  or  renting  prop- 
erty from  doing  so  where  they  can  make  the 
best  bargain.  Yet  this  right  of  disposing  of 
property,  the  jus  disponendi,  has  always  been 
held  one  of  the  inalienable  rights  incident  to 
the  ownership  of  property,  which  no  statute 
will  be  construed  as  having  power  to  take 
away." 

The  Georgia  court  then  adopts  as  Its  the- 
ory for  denying  the  validity  of  the  ordinance 
its  operation  in  denying  to  the  owner  the 
right  to  use,  control,  or  dispose  of  his  prop- 
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erty;  the  court  holding  that  the  ordinance 
destroys  the  right  of  the  individual  to  ac- 
quire, enjoy,  and  dispose  of  his  prc^erty,  and 
that  it  was  therefore  void,  as  being  in  con- 
tnarention  of  the  due  process  clause  of  the 
federal  Constitution.  However,  Lumpkin,  J., 
in  an  able  "specially  concurring"  opinion, 
said: 

"It  seema  to  me  that  the  discussion  in  regard 
to  the  right  to  use  property  as  an  incident  to 
ownership  may  lead  to  extreme  results.  The 
right  of  an  owner  to  use  his  property  is  impor- 
tant, but  it  is  not  so  absolute  that  he  may,  at 
all  times  and  under  all  circumstances,  use  it 
as  he  pleases,  regardless  of  the  public  welfare, 
morals,  or  safety.  The  statute  books  contain 
many  laws  restricting  the  use  of  property  by 
the  owner  of  it,  and  prohibiting  him  from  using 
it  for  certain  purposes." 

After  further  discussion  of  the  matter, 
Judge  Lumpkin  said: 

"Suppose  that  an  owner  of  property  in  the 
best  residential  portion  of  a  city  should  claim 
the  right  to  build  upon  bis  lot  a  large  boarding 
house  or  rooming  house,  in  which  he  should  re- 
ceive indifferently  boarders  of  both  races  and 
sexes,  producing  a  situation  of  great  irritation 
and  calculated  to  bring  about  unfortunate  re- 
sults. It  is  quite  possible  that  the  sacred  right 
of  property  might  be  subject  to  regulation  for 
the  public  safety  (which  has  been  declared  to 
be  the  supreme  law)  by  a  reasonable  pre-exist- 
ing ordinance." 

The  writer  of  the  concnrrlng  opinion  then 
Joins  In  holding  the  ordinance  unconstitution- 
al, but  upon  the  ground  that  the  ordinance 
delegated  to  individuals  the  right  to  say  how- 
property  might  be  occupied — a  point  not  in- 
volved upon  the  appeal  here  under  considera- 
tion. Judge  Lumpkin,  In  closing  his  con- 
curring opinion,  said  that,  while  he  agreed 
with  the  majority  of  the  court  in  declaring 
the  ordinance  unconstitutional,  he  thought 
the  line  of  reasoning  adopted  by  them  may 
carry  them  too  far;  and  in  this  statement  we 
are  heartily  disposed  to  Join  him. 

[1]  The  Jus  disponendi  has  but  little  place 
in  modern  Jurisprudence.  The  advance  of 
civilization  and  the  consequent  extension  of 
governmental  activities  along  lines  having 
their  objective  in  better  Uving  conditions,  san- 
er social  conditions,  and  a  higher  standard  of 
human  character  has  resulted  in  a  gradual 
lessening  of  the  dominion  of  the  Individual 
over  private  property  and  a  corresponding 
strengthening  of  the  regulative  power  of  the 
state  in  respect  thereof,  so  that  to-day  all 
private  property  is  held  subject  to  the  un- 
challenged right  and  iMwer  of  the  state  to 
impose  upon  the  use  and  enjoyment  thereof 
such  reasonable  regulations  as  are  deemed  ex- 
pedient for  the  public  welfare.  There  is 
nothing  in  the  ordinance  here  under  consid- 
eration which  takes  away  from  any  person 
the  right  to  acquire  property  anywhere  in 
the  city ;  but  the  ordinance  does  prohibit  the 
occupancy  of  property  under  certain  circum- 
stances, by  an  owner  who  acquires  same  after 
the  adoption  of  the  ordinance;  and  such  re- 
straint upon  the  use  of  property  acquired 
with  notice  of  a  regulatory  ordinance  is  valid 


as  a  competent  declaration  of  the  manidpal 

legislature. 

[21  If  It  be  conceded  that  the  right  of  alien- 
ation is  a  vested  right  which  cannot  be  taken 
away  altogether  by  legislation,  still  sucb  Is 
not  the  effect  of  the  ordinance.  An  indirect 
restriction  upon  the  right  of  alienation,  re- 
sulting from  the  denial  of  the  probability  of 
alienation  to  certain  classes  of  purchasers, 
cannot  be  held  to  be  a  complete  destruction 
of  the  power  to  alienate  or  deprivation  of  a 
vested  right,  violative  of  the  constltutlonaJ 
guaranties.    So  much  for  the  Jus  disponendi. 

[3]  Appellants  claim  the  protection  of  the 
constitutional  guaranties  preserved  in  sec- 
tions 1,  2,  and  26  of  the  BUI  of  Rights  includ- 
ed in  the  C<mstitution  of  Kentudcy,  in  article 
1,  §  10,  subsec.  1,  of  the  Constitution  of  the 
United  States,  and  in  the  fourteenth  amend- 
ment thereto,  and  assert  that  the  ordinance 
under  consideration  is  violative  thereof.  But 
the  principle  above  stated  is  so  well  settled 
that  no  extended  discussion  is  necessary  to  es- 
tablish that  reasonable  restraints  upon  the  use 
of  private  property  and  upon  the  liberty  to 
contract  are  not  subversive  of  the  constitu- 
tional limitations  mentioned,  and  that  such 
restraints  do  not  constitute  a  deprivation  of 
"life,  liberty  or  property  without  due  process 
of  law"  within  the  meaning  and  purview  of 
the  fourteenth  amendment 

These  constitutional  guaranties  are  not  ab- 
solute guaranties,  but  are  subordinate  to  the 
paramount  right  of  government  to  impose 
reasonable  restraints  thereupon  when  the 
public  Welfare  renders  such  legislation  expe- 
dient Crowley  v.  Christensen,  137  U.  S.  86, 
11  Sup.  Ct  18,  34  L.  Ed.  620;  Mugler  t.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed. 
205. 

[4]  But  It  Is  contended  that  the  ordinance 
is  violative  of  the  fourteenth  amendment, 
because  it  wUl  prevent  the  residence  of  ne- 
groes in  the  more  desirable  portions  of  the 
city.  If  such  should  chance  to  be  its  practi- 
cal effect  (though  tb«re  is  nothing  in  the  ordi- 
nance itself  which  warrants  the  conclusion), 
we  do  not  understand  how  this  could  be  con- 
strued to  be  a  denial  of  the  equal  protection 
of  the  law.  The  enforced  separation  of  the 
races  alone  Is  not  a  discrimination  or  denial 
of  the  constitutional  guaranty;  and,  if  such 
separation  should  result  In  the  members  of 
the  colored  race  being  restricted  to  residence 
in  the  less  desirable  portions  of  the  city,  they 
may  render  those  portions  more  desirable 
through  their  own  efforts,  as  the  white  race 
has  done.  Economic  equality  is  not  created 
by  statutory  declaration  nor  guaranteed  by 
the  fourteenth  amendment  Nor  are  we  dis- 
posed to  concede  that  the  ordinance  here  in- 
volved transcends  the  authority  of  the  munic- 
ipal legislature,  or  to  doubt  that  it  consti- 
tutes a  valid  exercise  of  the  police  power  and 
a  reasonable  and  expedient  measure  for  the 
public  welfare. 

tS]  The  public  policy  of  this  state  In  re- 
spect of  the  separation  of  the  races  has  long 
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been  exhibited  In  legislation.    By  leglslatlTe 
mandate  the  races  have  been  separated  upon 
puMlc  conveyances  where  by  virtue  of  necessi- 
ty they  most  otherwise  have  been  associated ; 
by  legislatlTe  mandate  they  have  been  sep- 
arated In  the  public  schools;   and,  notwith- 
standing the  fact  that  attendance  upon  pri- 
vate Bchoola  Is  purely  a  matta  of  individual 
Tollti<»i,   by  legislatlTe   mandate  the  races 
have  been  separated  therein;    and  the  use 
of  private  property  for  the  maintenance  of 
a  school  wherein  students  of  both  races  are 
taught  together  is   by   legislative  mandate 
prohibited.     See  Berea  College  v.  Common- 
wealth, 128  Ky.  209,  94  S.  W.  623,  124  Am. 
St  Rep.  344,  IS  Ann.  Cas.  837,  affirmed  in  211 
U.  S.  45,  29  Sup.  Ct  33,  53  L.  Ed.  81.     In 
view  of  the  fact  that  this  legislation  Is  up- 
held partly  in  recognition   of  the  peril  to 
race  integrity  induced  by  mere  propinquity, 
we  see  but  little  difference  in  the  prevention 
by  law  of  the  association  of  white  and  color- 
ed pupils  In  the  schools  of  the  state  and  in 
the  prevention  of  their  living  side  by  side  in 
their  homes.     It  is  said  by  appellant  that 
"in  a  man's  house  no  such  association  and 
contact  is  necessary"  as  In  the  schools  or  on 
pablic  conveyances.    But  the  court  will  not 
close  Its  eyes  to  the  fact  that,  under  the  con- 
gested conditions  of  modern  municipal  life, 
there  is  practically  as  much.  If  not  a  greater 
degree  of,  association  among  the  children  of 
white  and  colored  inhabitants  when  living 
glde  by  side  than  there  would  be  In  mixed 
schools    under    the    direct    observation    of 
teachers. 

In  the  Berea  College  Case  this  court  in  its 
opinion,  written  by  Judge  O'Rear,  said: 

"If,  then,  it  la  a  legitimate  exercise  of  the  po- 
lice power  of  government  to  prevent  the  mixing 
of  the  races  in  cross-breeding,  it  would  seem  to 
be  equally  within  the  same  power  to  regulate 
that  character  of  association  which  tends  to  a 
breach  of  the  main  desideratum— the  purity  of 
racial  blood.  •  •  *  A  separation  of  the  races 
nnder  certain  conditions  is  therefore  enforced, 
where  it  is  believed  that  their  minglinK  would 
tend  to  produce  the  very  conditions  which  it  is 
found  lie  at  the  base  of  the  trouble.  In  its 
application  it  becomes  all  the  more  necessary 
that  the  overmastering  principles  included  in  the 
police  power  of  the  government  be  firmly  recog- 
nized, so  that  a  clashing  of  race  prejudice,  or 
lace  destruction,  may  be  lawfully  averted. 

And,  citing  from  West  Chester  B.  Co.  v. 
Miles,  55  Pa.  209,  93  Am.  Dec.  747,  It  was 
further  said: 

"The  tendency  of  intimate  social  intermixture 
ii  to  amalgamation,  contrary  to  the  law  of  ra- 
ces. The  separation  of  the  white  and  black  races 
upon  the  surface  of  the  globe  is  a  tact  equally 
apparent  Why  this  is  so,  it  is  not  necessary 
t»  speculate ;  but  the  fact  of  a  distribution  of 
Ben  by  race  and  color  is  as  visible  In  the  provi- 
dential arrangement  of  the  earth  as  that  of  heat 
ai  cold.  The  natural  separation  of  the  races 
ii  therefore  an  undeniable  fact,  and  all  social 
nganizatioiw  which  lead  to  their  amalgamation 
«re  repugnant  to  the  law  of  nature.  From  so- 
cial amalgamation  It  is  but  a  step  to  illicit  in- 


tercourse, and  but  another  to  intermarriage. 
But  to  assert  separateness  is  not  to  declare  m- 
feriority  in  either.  It  is  not  to  declare  one  a 
slave  and  the  other  a  freeman ;  that  would  be 
to  draw  the  iUogical  sequence  of  inferiority  from 
difference  only.  It  is  simply  to  say  that,  fol- 
lowing the  order  of  Divine  Providence,  human 
authority  ought  not  to  compel  these  *  *  * 
separated  races  to  intermix.  The  right  of  such 
to  be  free  from  social  contact  is  as  clear  as  to 
be  free  from  intermarriage.  The  former  may  be 
less  repulsive  as  a  condition,  but  not  less  en- 
titled to  protection  as  a  right  When,  there- 
fore, we  declare  a  right  to  maintain  separate 
relations,  as  far  as  is  reasonably  practicable, 
but  in  a  spirit  of  kindness  and  charity,  and  with 
due  regard  to  equality  of  rights,  it  is  not  (preju- 
dice, nor  caste,  nor  injustice  of  any  kind,  but 
simply  to  suffer  men  to  follow  the  law  of  races 
established  by  the  Creator  himself,  and  not  to 
compel  them  to  Intermix  contrary  to  their  in- 
stincts." 

The  subject  is  so  fully  and  ably  discussed 
In  the  opinion  In  the  Berea  College  Case 
that  It  needs  no  extended  argument  at  this 
time  to  demonstrate  that  this  state  is  fully 
committed  to  the  principle  of  the  separation 
of  the  races  whenever  and  wherever  practi- 
cable and  expedient  for  the  public  welfare; 
not  to  segregation  as  a  measure  imposing 
stigma  for  none  is  thereby  Imposed,  but  in 
order  to  prevent  such  conflicts  as  are  shown 
by  this  record  to  have  resulted  In  Louisville 
from  the  racial  discord  consequent  upon  the 
close  association  of  the  races,  and  in  order 
that  the  solidarity  of  the  races  may  be  pre- 
served, and,  finally,  that  in  a  spirit  of  mu- 
tual heUpfulness  and  radal  friendship  each 
race  may  attain  those  heights  of  human  de- 
velopment which  are  Its  to  be  won,  and  may 
aid  in  bringing  to  this  state  and  nation  of 
ours  all  that  the  undreamed  future  has  io 
store  for  us. 

Much  has  been  done  In  the  years  gone  by, 
much  is  being  done  to-day,  by  the  white  peo- 
ple of  the  nation  for  the  uplift  of  the  colored 
race.  But  those  who  have  studied  the  future 
of  the  race  (and,  in  fact,  its  leading  member 
In  the  country  to-day)  declare  that  they  must 
ultimately  rise  largely  through  the  co-opera- 
tion, the  earnest  efforts,  and  the  loyal  serv- 
ice of  their  own  more  fortunate  and  more  en- 
lightened brothers.  For  those  of  the  race 
who  are  doing  their  full  duty  in  this  respect, 
municipal  segregation  will  simplify  the  prob- 
lem; and,  if  there  be  those  more  fortunate 
members  of  the  race  who  in  the  day  of  their 
good  fortune  would  abandon  their  less  for- 
tunate fellows  and  be  false  to  the  duties  and 
responsibilities  laid  upon  them  by  virtue  of 
their  own  success,  municipal  segregation  will 
indirectly  enforce  their  acceptance  of  those 
responsibilities  and  coerce  their  performance 
of  the  duties  thereby  imposed,  and  thus,  in 
the  end,  it  will  justify  that  enlightened  civic 
spirit  by  which  it  Is  demanded. 

The  first  four  sections  of  the  ordinance 
are  valid. 
The  Judgments  are  affirmed. 
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STATE  V.  WHITE. 
(Supreme  Court  of  Tennessee.    June  12,  1915.) 

1.  Intoxicating  Liquobs  <S=>242— OrrENSEs 
—  Sentence  and  Punishment  —  "At  the 
Discretion  or  the  Court"— "And" — "Or." 

Under  Acts  1905,  c.  422,  §  1,  making  it  un- 
lawful to  buy  for  another  any  intoxicating  liq- 
uors within  four  miles  of  any  schoolhouse,  and 
the  violation  thereof  a  misdemeanor,  punish- 
able upon  conviction  by  a  fine  "and  imprison- 
ment tor  a  period  of  not  less  than  thirty  days 
nor  more  than  six  months,  at  the  discretion  of 
the  court,"  the  conjunction  "and,"  while  ordi- 
narily expressing  the  relation  of  addition,  hag 
the  meaning  "or,  and  the  words  "at  the  discre- 
tion of  the  court"  give  the  court  a  discretion  as 
to   whether   imprisonment   shall  be   assessed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |S  S56-361;  Dec.  Dig.  «s» 
242. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  And;    Or.] 

2.  Constitdtionai,  Law  «=5>48— Statutkb— 
Construction  to  Sustain  Validity. 

In  cases  of  doubt,  the  court  will  give  that 
construction  to  an  act  which  will  sustain  its 
validity  and  constitutionality,  instead  of  de- 
stroying it,  when  that  can  reasonably  be  done. 
[E3d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;   Dec.  Dig.  «=>4a] 

3.  JuBT  4=>24— Right  to  Jubt— Assesskent 
of  Punishment— "Court." 

In  Acts  1905,  c.  422,  §  1,  punishing  sales 
of  liquor  near  a  schoolhouse  by  a  fine  of  not  less 
than  $10  or  more  than  $100,  at  the  discretion 
of  the  court,  the  word  "court"  includes  both 
court  and  jury,  so  that  provision  for  fine  for 
as  much  as  $100  does  not  violate  Const  art  6, 
{  14,  requiring  fine  of  more  than  $50  to  be  as- 
sessed by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  143;    Dec.  Dig.  <S=j24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Court] 

Appeal  from  Clrcnit  Court,  Crockett  Coun- 
ty; Thoa.  E.  Harwood,  Judge. 

Arch  White  was  convicted  of  unlawfully 
buying  for  another  Intoxicating  liquors  with- 
in four  miles  of  a  schoolhouse,  and  he  ap- 
peals.   Afflrmed. 

W.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen.,  for 
the  State. 

FANCHER,  J.  The  defendant.  Arch  White, 
was  convicted  of  the  offense  of  unlawfully 
buying  for  another  Intoxicating  liquors  with- 
in four  miles  of  a  schoolhouse^  which  Is  a 
violation  of  Acts  1905,  c.  422.  Judgment  was 
rendered  upon  the  verdict  of  the  jury  that 
the  defendant  pay  a  fine  of  $30  and  the  costs 
of  the  case. 

The  judgment  redtea  that  the  "court  de- 
clines to  assess  any  confinement  of  the  de- 
fendant," to  which  action  of  the  court  In  re- 
fusing to  assess  at  least  as  many  as  30  days' 
confinement,  according  to  said  act  of  1905, 
the  Attorney  General  on  behalf  of  the  state 
excepted  and  prayed  an  appeal  to  the  pres- 
ent term  of  this  court  Section  1  of  said  act 
is  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of  the 
state  of  Tennessee,  that  hereafter  It  shall  be  un- 


lawful for  any  person  to  buy  for  another  any  in- 
toxicating liquor  from  any  i>erson  within  four 
miles  of  any  schoolhouse,  public  or  private,  in 
Tennessee,  where  a  school  is  kept  whether  the 
school  be  then  in  session  or  not,  and  that  any 
one  violating  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine,  for  each  olfense,  of 
not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars,  and  imprisonment  for  a  period 
of  not  less  than  thirty  days  nor  more  than  six 
months,  at  the  discretion  of  the  court" 

It  Is  stated  In  the  brief  of  the  Attorney 
General  for  the  state  at  large  that  he  is  of 
opinion  that  the  trial  Judge  was  correct  in  de- 
termining that  the  Imposition  of  a  Jail  sen- 
tence upon  the  defendant  was  within  his  (the 
trial  Judge's)  discretion,  and  not  mandatory. 
However,  for  the  purpose  of  having  the  stat- 
ute construed  and  the  matter  determined,  the 
Attorney  General  assigns  as  error  the  action 
of  the  trial  judge  in  declining  to  assess  an 
additional  punishment  of  confinement  in  the 
county  Jail. 

[1]  We  think  the  trial  Judge  construed  the 
act  properly,  and  that  the  matter  of  impris- 
onment is  at  the  discretion  of  the  court 

This  act  provides  for  a  fine  of  not  less 
than  $10  nor  more  than  $100,  and  Imprison- 
ment for  a  period  of  not  less  than  30  days 
nor  more  than  6  months,  at  the  discretion 
of  the  court 

Now,  what  is  meant  in  this  statute  by  the 
expression  "at  the  discretion  of  the  court?" 
It  was  unnecessary  to  say  that  the  assess- 
ment of  a  fine  from  $10  to  $100  was  In  the 
discretion  of  the  court,  because  that  Is  Im- 
plied, and  it  is  not  usual  in  statutes  to  add 
the  unnecessary  provision  that  the  assess- 
ment of  the  amount  of  the  fine  is  at  the  dis- 
cretion of  the  court  when  the  act  states  a 
maximum  and  Tninlmum  fine.  Nor  was  this 
expression  necessary  to  make  clear  that  the 
fixing  of  the  term  of  imprisonment  from  30 
days  to  6  months  was  at  the  discretion  of 
the  court,  because  the  mere  statement  at  a 
maximum  and  a  minimum  Imposed  a  discre- 
tion on  the  court 

These  words  were  not  added  to  the  statute 
for  the  purpose  of  putting  the  discretion  in 
the  judge,  instead  of  the  jury,  for  the  rea- 
son that  under  such  construction  this  act 
would  be  violative  of  article  6,  §  14,  of  the 
Constitution,  which  provides  that  no  fine 
shall  be  imposed  on  any  citizen  of  this  state 
that  shall  exceed  $50,  unless  it  shall  be  as- 
sessed by  a  Jury  of  his  peers.  This  act  pro- 
vides for  a  fine  as  high  as  $100. 

[2]  It  is  well  setUed  that  the  court  will 
in  cases  of  doubt  give  that  construction  to 
an  act  which  will  sustain  its  validity  and 
constitutionality,  instead  of  destroying  it, 
when  this  can  reasonably  be  done. 

The  flue  must  be  assessed  by  the  Jury  if 
it  is  fixed  at  over  $50. 

[3]  So  the  word  "court,"  as  here  indicated, 
is  not  a  designation  of  the  presiding  judge, 
but  the  term  Is  used  in  a  collective  sense. 
Indicating  the  tribunal  before  which  the  con- 
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rlctlon  shonld  be  had,  and  Including  both 
court  and  Jury.  Railroad  T.  Crlder,  91  Tenn. 
480,  10  S.  W.  618 ;  State  ex  reL  y.  SchUtz 
Brewing  Ca,  104  Tenn.  720,  69  S.  W.  1033,  78 
Am.  St  Rep.  041. 

The  conjunction  "and,"  as  here  used  In  the 
pbmse  "and  imprlaonment  tor  a  period  of 
not  less  than  30  days  nor  more  than  6 
montlis,"  would  clearly  Indicate  that  both 
fine  and  imprisonment  are  Imperative,  but 
for  the  closing  phrase,  1.  e.,  "at  the  discre- 
tion of  the  court"  Ordinarily,  the  word 
"and"  expresses  the  relation  of  addition,  but 
it  is  frequently  construed  as  meaning  "or," 
provided  the  context  favors  the  conversion. 
2  Cyc.  286. 

It  therefore  becomes  necessary.  In  order 
to  give  meaning  to  the  term  "at  the  discre- 
tion of  the  court,"  to  refer  It  as  granting  to 
tbe  court  a  discretion  as  to  whether  Impris- 
onment shall  be  assessed. 

In  Morton  v.  State,  91  Tenn.  439,  19  S.  W. 
225,  the  court  construed  a  provision  of  the 
statute  providing  that  persona  convicted  of 
certain  offenses  shall  be  punished  by  impris- 
onment In  the  penitentiary  not  exceeding  five 
years,  or  by  imprisonment  In  the  county  Jail 
not  more  than  one  year,  and  by  flue  not  ex- 
ceeding $500,  at  tbe  discretton  of  the  Jury, 
it  was  held  that  the  obvlons  meaning  of 
that  statute  was  that  the  convict  shall  be 
punished  either  by  imprisonment  in  the  pen- 
itentiary without  more,  or  by  imprisonment 
in  the  county  Jail  and  fine ;  and  whether  the 
one  mode  or  the  other  shall  be  adopted  is  left 
to  the  discretion  of  the  Jury.    It  was  clear 
in  that  case  that  the  conjunction  "and"  indi- 
cated an  Imperative  double  punishment  of 
fine  and   Imprisonment,  and   the  discretion 
there  g^iven  was  as  to  whether  the  punish- 
ment should  be  a  penitentiary  sentence  alone, 
or  whether  it  should  be  by  fine  and  imprison- 
ment   Thus  the  words  in  that  act  were  giv- 
en a  distinct  meaning.    The  words  were  not 
useless,  but  served  a  purpose  in  indicating  a 
discretion  in  the  two  modes  of  punishment. 
That  statute  applied  to  felonies,  but  the  Jury 
was  given  a  discretion  as  to  whether  they 
would  sentence  tbe  offender  to  tbe  peniten- 
tiary or  whether  he  would  be  committed  to 
JaU.    . 

In  the  present  case  the  provision  giving  a 
discretion  to  the  court  would  be  useless  un- 
less it  is  referred  to  the  discretion  as  to 
whether  Imprisonment  shall  be  added  to  the 
punishment  by  fine. 

We  are  constrained  to  find  that  this  Is  the 
legislative  Intent  or  meaning  of  the  words 
also  from  the  nature  of  this  offense. 

It  Is  no  crime  at  all  under  our  law  for  an 
indlvldnal  to  buy  intoxicating  liquor  for  him- 
self, and  before  the  enactment  of  this  stat- 
ute, when  acting  in  good  faith,  any  person 
could  buy  intoxicating  liquor  for  another. 
But  the  Legislature,  in  order  to  further 
stroigtben  and  fortify  the  four-mile  law  in 


this  state,  which  has  been  a  progressive  law. 
Intended  here  to  punish  those  who  aided  in 
the  procurement  of  intoxicating  liquors  by 
buying  for  another. 

We  think  a  discretion  should  be  and  was 
given  to  the  court  as  to  whether  upon  a  con- 
viction for  this  new  offense,  imprisoomeut 
should  be  imposed.  If  the  facts  indicated 
that  the  purchasing  of  whisky  was  by  a  boot- 
legger or  violator  of  the  temperance  laws,  it 
might  become  very  necessary  that  he  be  giv- 
en a  Jail  sentence  In  addition  to  a  fine.  But 
if  it  were  a  mere  technical  violation,  one  per- 
son  acting  thoughtlessly  for  the  accommoda- 
tion of  another  person  without  evil  intent, 
it  might  be  an  Inhuman  thing  to  visit  upon 
him  a  Jail  sentence.  Evidently  that  was  the 
case  in  the  present  Instance.  Arch  White 
was  convicted  and  fined  $30,  but  the  court 
declined  to  assess  any  imprisonment,  exer- 
cising a  discretion  not  to  do  so.  We  assume 
that  the  merits  of  the  case  prompted  this  ac- 
tion on  the  part  of  the  court. 

Therefore,  in  giving  the  act  the  construc- 
tion we  have,  we  enable  the  court  to  carry 
out  the  provisions  of  the  law  In  a  reasonable 
and  humane  way  without  excessive  or  ex- 
treme punishment  being  Inflicted;  we  give 
meaning  to  t^e  words  "at  the  discretion  of 
the  court,"  which  without  this  construction 
would  serve  no  purpose.  We  also  render  the 
act  valid  and  constitutional  when  we  h<fld 
that  the  discretion  of  the  court  does  not  re- 
fer to  a  discretion  of  the  Judge,  as  distin- 
guished from  that  of  the  Jury,  thus  rendering 
valid  that  provision  of  the  act  which  allows 
a  fine  of  as  much  as  |100. 

The  assignment  of  error  is  therefore  over- 
ruled, and  the  Judgment  of  the  circuit  court 
affirmed. 


SHAW  y.  COLD  MFG.  CO.  et  aL  (two  cases). 
(Supreme  Court  of  Tennessee.  June  19,  1915.) 
Corporations  «=»307—  Dibectobs  —  Naturk 

OF  Relation— Pdbohasb  of  Stock. 

directors  may  purchase  stock  from  stock- 
holders in  a  corporation,  and  do  not,  in  making 
such  purchases,  occupy  a  fiduciary  relation; 
hence,  where  there  was  no  fraud  or  concealment, 
the  stockholders  cannot  recover,  though  they 
sold  their  shares  at  much  less  than  their  actual 
value. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C!ent  Dig.  §|  1350,  1361 ;   Dec.  Dig.  ®=»307.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  F.  H.  HelskeU,  Judge. 

Actions  by  John  W.  Shaw,  Jr.,  and  by  John 
W.  Shaw,  Sr.,  against  the  Cole  Manufactur- 
ing (Company  and  others.  From  Judgments 
for  defendants,  plaintiffs  api)eaL    Affirmed. 

H.  N.  Leech,  of  Clarksvllle,  and  D.  B. 
Newsom,  of  Memphis,  for  appellants.  Jack- 
son &  McRee  and  Wright  &  Wright,  aU  of 
Memphis,  for  appellees. 

WILSON,  Special  Justice.  These  were 
suits  brought  by  the  Shaws  for  the  purpose 
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of  recoyerlng  from  defendants  the  difference 
between  the  Bale  price  and  the  fair  market 
price  of  shares  of  stock  In  the  Cole  Manufac- 
turing Company,  a  finishing  lumber  mill,  sold 
by  the  Shaws  to  W.  I.  Cole  and  T.  K.  Win- 
fleld ;  the  first  sale  In  March,  1907,  and  the 
latter  in  September,  1908. 

Cole  acted  for  himself  and  aa  Winfield's 
agent  in  buying  the  stock,  and  the  representa- 
tions complained  of  were  made  by  him.  Cole 
and  Wlnfleld  were  both  directors  and  ofiScers 
In  the  Cole  Manufacturing  Company. 

We  find: 

1.  The  charge  that  dividends  were  sup- 
pressed, in  order  to  obtain  this  stock.  Is  nofi 
sustained,  for  the  reason  that  the  books,  rec- 
ords, and  condition  of  the  company  show 
that  the  company  was  not  in  financial  situa- 
tion to  justify  the  payment  of  dividends  at 
the  times  they  were  passed,  until  after  the 
Shaws  consummated  the  sales. 

2.  The  evidence  does  not  convince  ns,  nor 
establish,  that  either  of  the  Shaws  was  induc- 
ed to  make  the  sales  by  any  misrepresenta- 
tion of  either  defendant  Nor  was  there 
shown  any  concealment,  or  attempt  at  con- 
cealment, or  suppression,  of  any  material 
fact  The  evidence  does  not  convince  us  that 
any  deceit  was  practiced  whl(3i  imposed  cm 
either  complainant 

3  No  special  relation  of  trust  and  confi- 
dence was  shown.  Nor  was  it  proven  that 
special  reliance  was  lmix>sed  by  the  sellers 
in  the  buyers.  A  memorandum  more  fully 
giving  the  reasons  for  these  conclusions  was 
filed. 

4.  It  was  suggested  In  argument  however, 
that  as  the  book  value  of  the  shares,  as 
shown  by  the  books,  and  the  value  of  Its 
real  estate,  largely  exceeded  the  price  paid 
and  market  value  or  sale  prices  discussed, 
the  purcliasers  could  not  buy  from  these 
stockholders  without  the  fullest  disclosure  to 
them  of  all  the  facts,  giving  the  stock  value, 
because  aa  directors  they  owed  the  Shaws  the 
duties  of  a  trustee  to  his  beneficiary. 

It  is  to  be  noted  that  the  Shaws  were  fully 
aware  they  were  dealing  with  officers  and 
directors  of  the  company. 

While  directors  occupy  a  trust  relation  to 
the  corporation  which  they  direct  their  duty 
does  not  apply  to  the  stockholder  In  the  sale 
and  purchase  of  stock.  Dealing  in  its  own 
stock  is  not  a  corporate  function.  In  buying 
or  selling  stock,  directors  may  trade  like  an 
outsider,  provided  they  do  not  affirmatively 
act  or  speak  wrongfully,  or  intentionally  con- 
ceal facts  with  reference  to  It  There  is  also 
the  qualification  that  no  other  relation  of 
trust  exists  between  the  parties. 

This  is  the  holding  of  a  number  of  the  Brit- 
ish courts  and  the  appellate  courts  of  the 
states  of  New  York,  New  Jersey,  Illinois, 
Indiana,  Michigan,  Iowa,  Pennsylvania, 
Rhode  Island,  Louisiana,  Washington,  and 
Ctab. 

See  note  to  Stewart  t<  Harris,  2  Ann.  Cas. 


873;  note  to  Strong  v,  Bepide,  213  U.  S.  419, 
29  Sup.  Gt  S21,  68  li.  Bd.  853 ;  note  to  Per- 
clval  ▼.  Wright  4  British  Ruling  Cases,  792, 
where  the  authorities  are  collated. 

Authorities  are  cited  and  quoted  which 
hold  that  such  trust  relation  exists,  but  when 
analyzed  they  are  very  few.  Stewart  t.  Har- 
ris, 69  Kan.  498,  77  Pac.  277,  66  L.  R.  A.  261, 
105  Am.  St  Rep.  178,  2  Ann.  Gas.  873,  sup- 
ports this  view  In  Its  entirety.  So  does  the 
case  of  Stelnfeld  v.  Nielsen,  12  Axlz.  381,  100 
Pac  1094. 

Subsequently,  on  a  new  hearing  reported 
in  15  Ariz.  444,  139  Pac.  888,  the  Supreme 
Conrt  of  Arizona,  modified  the  opinion  of  the 
territorial  court  while  holding  the  special 
facts  established  a  trust  relation.    It  said: 

"The  general  rule  is  that  an  officer  or  direc- 
tor may  purchase  the  stock  of  his  company  from 
stockholders  with  the  same  freedom  as  a  stran- 
ger, and,  in  so  doing,  the  fact  that  he  may  be 
possessed  of  inside  information  as  to  the  futura 
plans  and  policies  of  his  company  ia  not  permit- 
ted to  militate  against  him,  and,  so  long  as  he 
remains  silent  and  does  not  actively  mislead  the 
person  with  whom  he  deals,  the  transaction  can- 
not be  set  aside  for  fraud.'  Cook  on  Corpora- 
tions (5th  Ed.)  par.  320,  page  707.  Crowell  v. 
Jackson,  53  N.  J.  Law,  656/23  AU.  426;  Both- 
child  T.  Memphis  &  Charleston  R.  R.  Co.,  113 
Fed.  476.  51  C.  C.  A.  310;  GiUet  v.  Bowen 
(C.  C.)  23  Fed.  626;  Walsh  v.  Goulden,  130 
Mich.  531,  90  N.  W.  406;  Board  of  Com'rs  v. 
Reynolds,  44  Ind.  509,  15  Am.  Rep.  245 ;  Haar- 
stick  V.  For,  9  Utah,  110,  33  Pac.  251 ;  Dead- 
erick  V.  Wilson,  67  Tenn.  (8  Baxt.)  108;  Sto- 
ry's Elq.  vol.  2,  par.  1564 ;  Thompson  on  Cor- 
porations (2d  Ed.)  vol.  4,  par.  4031." 

Strong  V.  Replde  did  not  sustain  the  trust 
relation  as  existing  In  the  purchase  of  stock 
by  directors  from  stockholders,  but  for  the 
purpose  of  the  discussion  recognized  that  or- 
dinarily the  trust  relation  did  not  exist  hold- 
ing, however,  the  case  exertional,  because 
of  special  facts  of  exclusive  Information  of 
the  managing  director,  who  was  in  that  case 
the  purchaser,  coupled  with  the  fact  of  his 
Incldlous  and  careful  concealment  that  he 
was,  in  fact  the  real  purchaser. 

In  Oliver  v.  OUver,  118  Ga.  362,  40  S.  BL 
232,  the  trust  relation  was  limited  in  its  ap- 
plication to  special  Information  from  the 
position,  and  where  the  court,  in  dealing  with 
the  duty  of  the  director  to  disclose  knowl- 
edge of  the  dlfterence  between  the  book  value 
and  the  contract  or  market  price  of  the  stock, 
said: 

"If  the  market  or  contract  price  of  the  stock 
should  be  ditFerent  from  the  book  value,  he  (the 
director)  would  be  under  no  legal  obligation  to 
call  special  attention  to  that  fact;  for  the 
stockholder  is  entitled  to  examine  the  books, 
and  this  source  of  information,  at  least  theoreti- 
cally, is  equally  accessible  to  both." 

Twin  Lick  OU  Co.  v.  Marbury,  91  tJ.  S.  688, 
23  L.  Ed.  328,  and  Jackson  t.  Ludeling,  21 
Wall.  616,  22  L.  Ed.  492,  cited  for  the  minori- 
ty view  declaring  the  trust  relation,  were 
cases  which  involved  the  purchase  by  direc- 
tors of  the  corporate  property,  not  Its  shares 
of  stock,  and  naturally  the  directors  are  in 
the  attitude  of  trustees  of  the  cwporation'B 
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assets  and  property,  which  la  an  entirely  dif- 
ferent question  from  their  relation  to  the 
Eharee  of  corporate  stock. 

Tennessee  long  since  aligned  itself  with 
the  yast  majority  of  American  decisions  upon 
the  subject,  holding  that  a  director  In  the 
purchase  of  the  corporation  stock  does  not 
owe  the  stocldiolder  from  whom  he  purchases 
the  daUes  of  a  trustee  to  ti  beneficiary. 

This  was  in  Deaderlck  v.  Wilson,  8  Baxt 
(67  Tenn.)  108,  followed  in  the  memorandum 
(q)inion  of  this  court  in  H.  S.  Shaw  T.  Thos. 
B.  Winfield,  decided  at  Jackson,  at  the  April 
term,  1914. 

The  latter  case  Is  similar  to  the  Instant 
case  in  all  Its  essential  elements.  Its  decision 
wonld  be  controlling  in  the  disposition  of 
these  causes;  but  we  have  carefully  gone 
over  the  ground,  in  deference  to  earnest  pres- 
entation by  able  counsel. 

Much  as  courts  of  Justice  prefer  that 
trades  should  be  conducted  on  equal  terms, 
with  fair  results,  they  cannot  take  from  per- 
sons of  full  age  their  right  to  contract,  nor 
npset  their  transactions  without  full  proof 
01  actnal  misrepresentation  or  concealmrait. 
So  to  do  would  unreasonably  retard  commer- 
cial dealings,  and  impair  rather  than  Im- 
prove the  business  welfare.  Bqually  as 
strong  is  the  duty  to  relieve  seasonably 
against  frand  when  convincingly  established. 
The  latter  Is  not  the  case  before  us. 

On  the  whole  record,  In  the  Instant  case, 
it  appears  that  these  parties,  in  their  anxi- 
ety to  turn  unproductive  stock  Into  concrete 
cash,  sold  It  to  unsentimental  and  firm  trad- 
ets  at  much  less  than  its  ultimate  value, 
hecanse  they  could  find  no  higher  bidder. 

The  charges  of  fraudulent  Inducements  to 
sale  are  not  made  oat,  and  the  chancellor's 
decree,  dismissing  both  AiUs,  will  be  affirmed. 

The  costs  of  appeal  are  taxed  to  the  appel- 
lants, to  be  equally  borne  in  each  case. 

JULIAN  C.  "WILSON,  Special  Justice,  sat 
in  lieu  of  Hon.  A.  S.  BUCHANAN,  regular 
Jndge,  who  was  Incompetent  in  these  casea 


BENSDORFF  et  aL  v.  UIHLEIN  et  al. 
(Sapreme  Court  of  Tennessee.    June  12,  1915.) 

L  Advkbsb  Posssssion  «s>17,  19  —  Rkqdi- 

SITES— Inclosube. 
The  Enclosure  of  property  Is  not  necessary 
to  establish  adverse  possession,  where  such  in- 
dosnre  is  impracticable,  bat  possession  of  such 
property  may  be  established  \>j  such  use  and  oc- 
cupation as  its  nature  and  character  admits. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
"ession,  Cent  Dig.  K  90-05,  99^105 ;  Dec.  Dig. 
«=»17,  19.] 

2.  AnvxasB  Fosskssion  ^=9l9— iNOLOsnas— 
Lot— "Suscbpxiblb"— "Possible." 
A  small  triangular  lot  between  two  streets 
and  a  store,  which  is  principally  valuable  as  a 
means  of  access  to  the  store,  is  not  susceptible 
of  inclosnre  bo  as  to  require  it  to  be  inclosed 
in  order  to  support  a  claim  of  adverse  posses- 


sion thereto  by  the  storekeeper,  slnoe  to  Inclose 
it  would  destroy  its  chief  value,  and  "suscepti- 
ble," to  that  rule,  is  not  synonymous  with  "pos- 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  99-105 ;  Dec.  Dig.  <3=»19. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Possible.] 

3.  Adverse  Possession  <S=929  —  Chabacteb 
OF  Possession — Notobiett. 

Where  the  store  owner  paved  the  lot  first 
with  brick,  and  then  with  granolithic  paving, 
and  maintained  such  pavement  during  the  stat- 
utory period,  his  possession  thereof  was  open 
and  notorious  and  gives  him  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  §§  124,  125;  Dec.  Dig.  <3=9 
29.] 

4.  Adtebsx  Possession  «=>36  —  Exclusive 
Possession — Use  bt  Public. 

The  fact  that  the  public,  with  the  store 
owner's  permission,  used  that  pavement  as  a 
means  of  passing  from  one  street  to  the  other, 
does  not  prevent  his  possession  from  being  ez- 
dusive,  since  such  use  was  different  In  charac- 
ter from  that  to  which  he  devoted  the  premises. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ${  139-143;  Dec  Dig.  ®=> 
36.] 

Apx>eal  from  Chancery  Court,  Shelby  Coun- 
ty ;  Wm.  F.  Fitzhugh,  Special  Judge. 

Ejectment  by  H.  Bensdorff  and  others 
against  Joseph  Ulhlein  and  others.  Decree 
for  the  complainants,  and  defendants  appeal. 
Reversed,  and  bill  dismissed. 

Gates  &  Martin,  of  Memphis,  for  appel- 
lants. Thos.  A.  Evans,  of  Memphis,  for  ap- 
pellees. 


GREEN,  J.  This  Is  an  ejectment  suit 
brought  to  recover  a  triangular  lot  west  of 
the  point  of  intersection  of  Marshall  avenue 
and  Monroe  street,  in  the  dty  of  Memphis. 
The  land  in  controversy  is  indicated  by  the 
letter  "X"  on  the  diagram,  and  is  an  apex 
of  a  triangle  formed  at  this  crossing.  The 
base  of  the  triangle  is  21^^  feet.  It  runs 
along  Marshall  avenue  37^  feet,  and  along 
Monroe  street  47^  feet  The  diagram  fol- 
lows: 


HoHi^OE    Street 


The  lot  marked  "T"  on  the  diagram  Is  oc- 
cupied by  a  building  owned  by  the  defend- 
ants herein.  This  lot  came  into  their  posses- 
sion some  time  prior  to  1902. 

Complainants  assert  what  Is  probably  a 
good  paper  title  to  the  Jot,  marked  "X"on 
the  diagram,  herein  sued  for.     Defendants 
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rely  on  adverse  possession,  and  Interpose  a 
plea  of  the  statute  of  limitations. 

The  lot  X  was  formerly  a  part  of  the  right 
of  way  of  a  suburban  railway.  The  opera- 
tion of  this  railroad  was  discontinued  some 
years  ago,  and  the  trades  were  taken  up,  and, 
so  far  as  the  railroad  company  Is  concerned, 
the  particular  lot  of  land  In  controversy  has 
been  abandoned  for  many  years. 

After  the  defendants  bad  erected  their 
building  on  lot  Y,  and  the  railroad  company 
had  taken  up  the  tracks  over  lot  X,  tiiere 
remained  an  unoccupied  space  between  the 
line  A  B  and  the  apex  of  the  triangle  at  the 
intersection  of  Marshall  avenue  and  Monroe 
street.  Defendants'  building  had  a  front 
along  the  line  A  B,  In  which  a  door  was  plac- 
ed. The  lot  Immediately  In  front  of  this 
door,  being  unoccupied  and  rough  by  reason 
of  the  tearing  up  of  the  tracks,  got  into  bad 
condition,  was  muddy,  and  pools  of  water 
stood  in  it  The  city  authorities,  supposing 
that  lot  X  was  a  part  of  the  property  of  the 
defendants,  ordered  them  to  put  it  In  better 
condition.  They  demurred  at  first,  on  the 
plea  that  the  lot  was  not  their  property,  but 
finally  agreed  to  take  charge  of  it,  and  In 
the  year  1902  covered  the  whole  of  this  lot 
with  a  brick  pavement  It  was  the  idea  of 
defendante,  according  to  the  testimony  of 
their  agent,  that  the  paving  of  the  apex  of 
this  triangle  in  front  of  the  east  entrance  to 
their  storehouse  would  make  their  property 
more  accessible  and  add  to  its  value.  The  lot 
appeared  to  have  been  abandoned,  and  de- 
fendants thought  that  by  taking  possession 
of  it  they  could  finally  acquire  title  thereto. 

From  1902  until  the  filing  of  thU  bill  on 
November  17,  1913,  the  defendants  kept  up 
this  paving  over  the  entire  surface  of  the 
lot  They  repaired  the  pavement  from  time 
to  time,  and  finally  took  up  the  bricks  and 
covered  the  lot  with  a  granolithic  pavement 
Defendants  all  the  while  used  this  lot  as  an 
entrance  to  their  storehouse,  kept  up  the 
pavement,  and  otherwise  asserted  ownership 
and  dominion  over  the  same. 

Upon  the  facts  stated.  It  is  Insisted  by  de- 
fendants that  they  have  had  seven  years' 
open  and  adverse  possession  of  the  triangle 
In  suit  and  that  complainants'  action  is  ac- 
cordingly barred.  We  think  this  contention 
on  the  part  of  the  defendants  is  well  made. 

[1]  Complainants  rely  on  the  fact  that 
there  was  no  indosure  of  lot  X,  and  the  state- 
ment of  this  court  In  Garrett  v.  Belmont 
Land  Company,  94  Tenn.  459,  466,  29  S.  W. 
726,  that: 

"There  must  be  actual  inclosure,  whenever  the 
property  is  susceptible  of  such  inclosure,  in 
order  to  make  out  a  case  of  adverse  possession 
of  town  lots." 

For  support  of  this  proposition  the  court 
cited  Pullen  v.  Hopkins,  1  Lea,  741;  Hlclts 
V.  Tredericks,  9  Lea,  492. 

In  the  case  of  Garrett  v.  Belmont  Land 
Company,  supra,  the  court  was  dealing  with 
vacant   lots   in   the   suburbs   of   Nashville. 


These  lots  were  not  suitable  for  business 
purposes,  there  were  no  buildings  upon  them, 
and,  owing  to  their  nature  and  location,  there 
was  no  practical  way  in  which  adverse  pos- 
session could  have  been  Indicated  save  by  In- 
closure. The  court  only  intended  to  say  that 
inclosure  of  such  lots  as  these  was  neces- 
sary to  make  out  a  case  of  adverse  posses- 
sion, and  did  not  mean  to  say  that  there 
must  be  an  inclosure  of  every  city  lot  to  es- 
tablish adverse  possession. 

In  the  case  of  West  v.  Lanier,-  9  Humpb. 
762,  this  court  said,  after  reviewing  the  au- 
thorities: 

"From  these  cases  it  will  be  seen  that  an  in- 
closure of  residence  on  land  is  not  necessary, 
in  order  to  constitute  possession,  but  that  such 
use  and  occupation  of  it  as  from  its  nature  and 
character  It  is  susceptible,  under  a  claim,  of  own- 
ership, will  be  an  actual  possession."  West  v. 
Lanier,  9  Humph.  762. 

In  the  case  of  Oass  r.  Richardson,  2  Oold. 
28,  it  was  held  that  the  erection  and  use  of 
a  wash  place  to  wash  Iron  was  not  suflScient 
to  constitute  actual  possession,  the  court  say- 
ing that  In  general  a  building  or  inclosure  of 
some  sort  was  necessary,  but  that  exceptions 
existed  where  the  land  was  unfitted  for  resi- 
dence or  cultivation,  as,  for  example,  an  ore 
bank,  a  coal  ravine,  a  sand  pit  stone  qaarry, 
or  a  meadow  below  tidewater. 

In  the  case  of  Coal  Co.  v.  Copplnger,  95 
Tenn.  526,  32  S.  W.  465,  It  was  said  that  pos- 
session of  land,  to  be  actual,  must  be  by 
Inclosure,  If  practicable;  otherwise  by  that 
nse  of  which  the  premises  were  susceptible. 

The  authority  of  the  cases  referred  to  Is 
recognized  in  many  other  decisions  of  this 
court,  and  the  law  is  well  settled  that  in- 
closure is  onnecessary  to  establish  actual  pos- 
session where  such  inclosure  Is  impracticable, 
but  possession  may  be  established  by  such 
use  and  occupation  as  the  land,  from  Its 
situation,  nature,  and  character,  admits.  Pol- 
len V.  Hopkins,  1  Lea,  741 ;  Hides  y.  Treder- 
icks, 9  Lea,  491;  Lieberman  v.  Clark,  114 
Tenn.  134,  85  S.  W.  258,  69  L.  B.  A.  732; 
Green  v.  Coal  &  Coke  Company,  110  Tenn. 
35,  72  S.  W.  459;  Sou.  Iron,  etc.,  Co.  v. 
Schwoon,  124  Tenn.  176,  135  S.  W.  785. 

[2]  It  is  urged  on  behalf  of  complainants 
that  the  lot  "X"  Is  capable  of  Inclosure.  This 
in  a  sense  Is  true.  As  a  matter  of  course,  a 
fence  could  be  built  around  this  triangle; 
Such  lots,  however,  are  not  ordinarily  Inclos- 
ed, and.  In  fact  an  Inclosure  would  prac- 
tically destroy  the  value  of  the  lot  for  the 
very  purpose  for  which  It  Is  best  adapted. 

We  are  not  willing  to  give  the  construction 
to  the  word  "susceptible,"  as  used  in  our 
cases,  which  is  Insisted  upon  by  the  com- 
plainants. It  is  possible  to  Indose  any  prop- 
erty, but  this  court  has  never  meant  to  say 
that  "susceptibility"  and  "possibility"  were 
convertible  terms  In  defining  adverse  pos- 
session. It  has  never  been  Intended  to  hold 
that  inclosure  was  necessary,  and  that  land 
was  susceptible  of  inclosure  if  the  Inclosure 
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would  destroy  the  land  for  the  purposes  for 
which  it  waa  best  suited.  The  meaning  of 
our  cases,  as  Intimated  in  Coal  Co,  v.  Cop- 
plnger,  95  Tenn.  626,  32  S.  W.  466,  is  that 
there  should  be  an  Incloeure  when  practica- 
ble—when ttie  land  is  practically  susceptible 
to  inclosure. 

[S]  The  idea  underlying  the  whole  doctrine 
of  adverse  possession  is  that  the  possession 
should  be  maintained  In  an  open  and  notori- 
ous manner,  so  as  to  warn  the  true  owner 
that  a  hostile  claim  is  being  asserted  to  his 
land.  We  think  the  possession  in  this  case 
iras  plain,  open,  and  notorious,  and  amply 
safficlent  to  put  the  owner  of  this  property 
on  notice.  The  triangular  space  In  litigation 
was  entirely  within  the  paving  lines  of  the 
two  Intersecting  streets.  The  space  was  21% 
by  37%  by  47%  feet.  Covering  so  large  a 
space  as  this  with  brick  paving,  and  later 
with  granolithic  paving,  was  an  unusual  oc- 
currence. Such  a  space  as  this  inside  of 
property  lines  would  not  ordinarily  be  paved, 
and  the  placing  of  the  pavement  thereupon 
unmistakably  Indicated  that  some  one  was 
claiming  the  land,  improving  it,  and  assert- 
ing dominion  over  it 

The  case  is  similar  to  one  where  a  wharf 
Is  bnllt  over  lands  covered  by  water.  The 
building  and  use  of  a  wharf  in  this  way  is 
held  to  be  a  disseisin  of  the  land  under  the 
wharf.  2  a  J.  72;  Nickols  v.  Boston,  98 
Mass.  39,  93  Am.  Dec.  182. 

[4]  It  Is  urged,  however,  by  the  complain- 
ants, that  the  defendants  have  never  had  any 
ezdnsive  possession  of  this  land,  but  that 
tbelr  occupation  thereof  was  in  common  with 
the  occniwtion  of  the  public,  and  for  that 
reason  their  possession  was  not  such  as  to 
constitute  the  basis  of  a  title  by  adverse  pos- 
session. For  this  proposition  we  are  refer- 
red to  1  Cyc.  1024 ;  Calloway  v.  Sanford  (Ch. 
App.)  35  S.  W.  776;  Boulo  v.  Railroad,  65 
Ala.  4S0 ;  Tracy  v.  Railroad,  39  Conn.  382. 

These  authorities  and  others  c<dlected  in 
2  C.  J.  121,  are  to  the  effect  that  use  and 
occupation  of  property  in  common  with  the 
public  and  with  others  will  not  constitute  ex- 
clusive adverse  possession. 

We  think  the  authorities,  however,  are 
not  i>ertlnent  to  this  case.  The  use  and  oc- 
cupation of  this  triangular  corner  made  by 
the  defendants  and  the  use  and  occupation 
thereof  enjoyed  by  the  public  were  not  com- 
mon nses. 

The  triangle  was  used  by  the  public  merely 
as  a  p&BS'wa.y,  Persons  turning  around  this 
comer  of  Monroe  street  and  Marshall  avenue 
crossed  the  lot. 

Defendants,  however,  used  the  lot  as  an 
attractive,  paved,  and  commodious  entrance 
to  their  storehouse.  No  other  person  had  a 
store  fronting  on  this  lot  No  other  person 
used  the  lot  for  the  same  purposes  that  de- 
fendants used  it    No  other  person  put  the 


lot  to  the  use  to  which  It  was  best  adapted. 

The  public  and  the  defendants  used  the 
lot  in  an  altogether  different  manner.  There 
was  nothing  in  common  between  the  use  of 
the  defendants  and  the  use  of  the  pul;llc. 

The  use  made  of  this  lot  by  the  public  was 
under  license,  and  a  mere  permissive  use  will 
not  destroy  the  ezdusiveness  of  an  adverse 
claimant's  possession.  2  C.  J.  122;  Woodruff 
V.  Langford  (Iowa)  116  N.  W.  1020;  Bur- 
rows V.  Gallup,  32  Conn.  493,  87  Am.  Dec. 
186 ;  Dodge  V.  Lavin,  34  R.  I.  614,  84  Atl.  857. 

It  is  quite  a  common  thing  to  truncate  the 
apices  of  business  houses  at  the  intersection 
of  city  streets.  Such  architecture  makes  an 
attractive  entrance,  directly  on  the  corner, 
equally  accessible  to  both  streets,  and  in- 
creases the  value  of  the  property.  A  triangu- 
lar space  is  always  left  between  the  pave- 
ments proper  and  the  truncated  portion  of 
the  building  when  this  course  is  adopted. 
The  triangular  space  Is  paved  and  the  pub- 
lic passes  over  the  exposed  triangle  in  turn- 
ing the  comer.  It  would  not  do  to  hold  that 
an  owner  who  thus  improves  his  property 
has  his  possession  destroyed  or  Impaired  by 
the  license  or  permission  which  he  gives  the 
public  to  turn  sti'eet  comers  over  his  land. 
There  is  no  sound  basis  upon  which  such  an 
idea  could  rest  In  these  cases  the  keeping 
and  maintaining  of  a  pavement  over  land  so 
located  is  a  sufficient  indication  of  possession. 
The  use  of  such  land  as  a  store  entrance  and 
the  paving  thereof  is  the  ordinary  use  to 
which  lands  similarly  located  are  put  by  oth- 
er owners.  Such  use  is  the  primary  use. 
The  ovraer  invites  the  public  to  pass  as  close 
to  the  door  of  his  business  bouse  as  possi- 
ble. The  value  of  the  house  depends  upon 
its  accessibility  to  the  public,  but  the  passage 
of  the  public  over  such  an  exposed  triangle  la 
by  the  owner's  permission,  and  does  not  af- 
fect his  possession. 

The  chancellor's  decree  will  be  reversed, 
and  the  bill  dismissed. 


HEISKBLL  V.  KNOX  COUNTT  et  al. 
(Supreme  Court  of  Tennessee.    June  6,  1915.) 

1.  Evidence   i8=>33— Judicial  Notice— Leg- 
islative JOUBNALS. 

The  court  takes  judicial  notice  of  the  jour- 
nals of  the  Legislature,  showing  the  steps  taken 
in  the  enactment  of  statutes. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  i  47;   Dec.  Dig.  <S=33.] 

2.  Pleadino  ^=»214  —  Demxtbbeb  —  Judioiax 
Notice. 

Judical  notice  of  legislative  journals,  show- 
ing the  proper  enactment  of  a  statute,  may  be 
taken  on  demurrer  to  a  bill,  charging  that  a 
statute  was  not  regularly  enacted ;  a  demurrer 
not  admitting  allegations  contrary  to  facts  ju- 
dically  known  to  the  court. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  Si  625-534;   Dec.  Dig.  «s>214.] 


^=9For  otber  cases  >ee  same  topic  and  KEY-NUMBBH  in  all  Key-Numbered  Digests  and  Indexes 

Google 


Digitized  by ' 


>8' 


484 


177  SOUTHWESTERN  RBPOSTBB 


^enn. 


3.  Evidence  9=>33—3vDiciAt,  NoncB— Leo- 

IBLATIVE  JortBNALS. 

Judicial  notice  will  be  taken  of  journals  of 
the  Legislature  before  they  are  published. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8  47 ;   Dec.  Dig.  <S=>33.] 

4.  Statutes  <3=3285— LEOiaLATiVE  Joubnai*— 
Conclusiveness. 

Journals  of  the  liCgislature  cannot  be  im- 
peached even  for  fraud  or  mistake,  but  any  er- 
rors therein  can  be  corrected  only  by  the  Leg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  17,  27,  384,  386 ;  Dec.  Dig.  «=> 
285.] 

6.  Statutes  ®=»16— B)naotment— Readino. 

Const,  art.  2,  {  18,  requiring  a  bill  to  be 
read  and  passed  in  each  house  on  three  separate 
days,  is  satisfied,  where  it  is  introduced  in  du- 
plicate in  the  two  houses,  and  the  Senate  bill, 
after  passing  its  third  reading  and  being  enroll- 
ed, is  on  the  third  reading  in  the  house  substi- 
tuted for  the  house  bill  and  passed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f§  12,  13 ;    Dec.  Dig.  «=9l5.] 

6.  Counties   €=>153%— Credit— State   TJni- 
versitt— Count*  Aid. 

Priv.  Acts  1915,  c.  1,  authorizing  Knox 
county  to  issue  bonds  and  therewith  buy  lands, 
title  to  be  conveyed  to  the  state  for  the  use  of 
the  state  university,  for  educational,  experimen- 
tal, and  agricultural  purposes,  does  not  contra- 
vene Const,  art.  2,  §  29,  prohibiting  a  county  or 
municipality,  unless  authorized  by  its  electors, 
from  giving  or  loaning  its  credit  to  or  in  aid 
of  any  person,  company,  association,  or  corpora- 
tion, or  from  becoming  a  stockholder  with  oth- 
ers m  any  company,  association,  or  corporation  ; 
the  mischief  sought  to  be  prevented  being  a  busi- 
ness partnership  between  a  municipality  or 
county  and  individuals  or  private  corporations 
or  associations. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  221,  222;  Dec.  Dig.  <S=>153%.1 

7.  Counties  «=>196— Puhchase  by  County— 
Injunction— Bill. 

The  averment  of  the  unverified  bill  to  en- 
join a  county  from  buying  land  that  too  much 
is  being  paid  for  it,  and  that  complainant  be- 
lieves and  alleges  that  the  county  is  being  bur- 
dened with  $50,000  more  than  the  land  is  worth, 
this  going  as  a  profit  to  promoters,  is  insuffi- 
cient as  an  attack  on  the  purchase,  authorized 
by  the  Legislature  at  the  price  attacked. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  $  308;    Dec.  Dig.  <S=»196.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty;  R.  H.  Sansom,  Special  Chancellor. 

Suit  by  S.  O.  Heiskell  against  iCnox  County 
and  others.  From  a  decree  dismlssinK  the 
bill,  complainant  appeals.    Affirmed. 

Noble  Smithson,  of  Knoxvllle,  for  appel- 
lant Shields  &  Cates  and  Johnson  &  Cox, 
all  of  Knoxvllle,  for  appellee  Knox  County. 
Maynard  &  Lee  and  Webb  &  Baker,  all  of 
Knoxvllle,  for  appellee  University  o£  Tenues- 


FANCHER,  J.  It  appearing  to  the  court 
that  the  public  interest  requires  it,  this  case 
was  advanced  for  hearing  and  was  heard  at 
Jackson  on  May  31, 1915,  as  provided  by  law, 
upon  the  transcript  of  the  record  from  Knox 
county  chancery  court,  the  assignments  of  er- 
ror by  appellant,  reply  brief  thereto,  and  the 
oral  argument 


It  appears  that  defendants  T.  A.  Wriglit 
and  others  were  the  owners  of  a  tract  of 
land  near  Knoirville,  known  as  the  Cherokee 
tract  and  the  quarterly  court  of  Knox  coun- 
ty, on  the  first  Monday  in  Jannary,  1915, 
adopted  a  resolution  upon  a  proposition  made 
to  it  by  the  owners  to  buy  said  land,  and 
that  the  title  thereto  should  be  conveyed  to 
the  state  of  Tennessee  for  the  use  of  the  Uni- 
versity of  Tennessee, 

It  further  appears  that  the  Legislature  of 
this  state  passed  an  act  at  its  recent  session, 
being  chapter  1,  authorizing  Knox  county  to 
purchase  said  property  for  agricultural,  ex- 
perimental, and  educational  purposes,  to  be 
held  by  the  state  for  the  use  of  the  Univer- 
sity of  Tennessee  at  Knoxvllle,  and  to  an- 
thorlze  the  county  court  of  said  county  to  Is- 
sue and  sell  coupon  bonds  in  an  amount  not 
to  exceed  $125,000  to  pay  for  same,  and  to 
provide  for  the  redemption  of  said  bonds. 

On  March  23,  1915,  this  bill  was  filed  by 
S.  O.  Haskell  on  behalf  of  himself  and  all 
other  taxpayers  of  Knox  county,  praying  an 
injunction  against  the  sale  of  sold  bonds,  to 
which  bill  Knox  county,  and  R.  A.  Brown,  as 
county  Judge  thereof,  together  with  the  own- 
ers of  said  Cherokee  tract  of  land,  were 
made  defendants. 

The  bUl  of  complainant  contains  a  num- 
ber of  allegations,  in  which  the  act  o£  the 
Legislature  authorizing  the  sale  of  tills  proi>- 
erty  Is  attacked  on  various  grounds,  and 
questions  are  also  made  as  to  the  right  of  the 
county  to  purchase  property  of  this  nature 
for  the  purposes  proposed,  and  also  averring 
that  the  said  land  is  not  worth  the  price  pro- 
posed to  be  paid  for  it;  that  complainant  be- 
lieves and  alleges  that  the  county  is  being 
burdened  with  $50,000  more  tlian  the  land  is 
really  worth,  this  sum  being  added  to  the 
real  value  of  the  land  as  a  bonus  or  profit 
to  some  of  the  promoters.  The  questions 
raised  as  to  the  act  of  the  Legislature  au- 
thorizing the  sale  relate  to  the  constitution- 
ality of  the  act 

Demurrers  were  interposed  to  the  bill  by 
the  defendants.  They  also  answered  the  bUl 
on  March  29,  1915.  On  April  7,  1915,  the 
chancellor  sustained  all  the  demurrers  and 
dismissed  the  bill,  and  complainant  Heiskell, 
appealed  in  error  to  this  court  Only  three 
of  the  questions  raised  in  the  original  bill 
are  now  insisted  upon  in  the  assignments  of 
error.  We  will  now  take  up  these  three 
propositions. 

[1]  The  first  assignment  of  error  Is  upon 
the  question  raised  in  the  bill  in  section  5 
thereof,  and  Is  based  on  article  2,  {  18,  of  the 
Constitution  of  Tennessee.  This  section  of 
the  bill  alleges  that  the  act  authorizing  the 
purchase  of  the  property  and  providing  for 
the  issuance  of  bonds  for  that  purpose  was 
not  read  once  on  three  different  days  and 
passed  each  time  in  the  House,  where  It 
originated,  before  it  was  transmitted  to  the 
other  house,  and  that  the  bill  was  never  read 
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and  passed  on  three  different  days  In  eacb 
hoQse  of  tbe  Legislature;  tliat  said  act  did 
not  rec^ve  tbe  assent  of  the  majority  of  all 
tbe  members  to  wblch  each-  house  was  en- 
titled imder  the  Constltntlon,  as  required  by 
section  18,  art  2. 

This  part  of  the  bill  was  demurred  to  by 
Knox  county,  R.  A.  Brown,  county  iudge,  and 
Jesse  L.  Henson,  county  court  clerk,  special- 
ly on  the  ground  that  tbe  Journals  of  the 
Senate  and  House  of  Bepresentatlves  (of 
which  tbe  court  will  take  judicial  notice) 
show  that  said  act  was  duly,  legally,  and  con- 
sUtntlonaUy  passed. 

Certified  copies  of  the  Journals  of  the  Sen- 
ate and  House  of  Represeutatires  were  ex- 
hibited with  the  demurrer  on  the  trial  of  the 
cause,  and  certified  copies  are  filed  wltb  this 
coort  as  a  part  of  the  brief. 

It  is  said  by  complainant  that  the  demur- 
rer admitted  tbe  truth  of  this  allegation,  and 
the  position  is  taken  that  the  averments  of 
the  bill  cannot  be  put  in  question  upon  tbe 
demurrer. 

Article  2,  S  21,  of  our  Constitution  provides 
that  each  house  shall  keep  a  Journal  of  its 
proceedings;  the  ayes  and  noes  shall  be  tak- 
en in  each  house  upon  the  final  passage  of 
each  bill  of  a  general  character  and  bills 
making  appropriations  of  public  moneys. 

It  is  provided  by  section  5584,  Shannon's 
Code  of  Tennessee,  that  tbe  proceedings  of 
tile  Legislature  are  proved  by  the  Journals. 

This  court  has  held  In  State  v.  Swiggart, 
118  Tenn.  556,  102  S.  W.  75,  that  the  court 
will  take  Judicial  notice  of  tbe  journals  of 
the  General  Assembly  showing  the  various 
steps  taken  in  the  enactment  of  statutes,  and 
that  these  need  not  be  specially  pleaded  or 
proved  If  a  statute  Is  attacked  for  want  of 
formalities  in  its  enactment  required  by  tbe 
Constitution.  It  was  held  that  every  rea- 
sonable presumption  will  be  made  in  favor 
of  the  regularity  and  validity  of  the  pro- 
ceedings of  the  General  Assembly  as  a  co-or^ 
dinate  branch  of  tlie  government. 

[2]  It  was  unnecessary  to  file  copies  of 
these  entries  from  the  Journals  of  the  House 
and  Senate  except  to  call  the  court's  atten- 
tion thereto.  Can  the  court  take  notice  of 
these  proceedings  upon  a  demurrer,  in  the 
face  of  a  direct  charge  In  the  bill  that  such 
proceedings  were  not  regular  as  required  by 
the  Constitution?  Or  is  it  required  that  liti- 
gants ajid  the  courts  must  wait  until  an  an- 
swer is  filed  and  an  Issue  of  fact  raised  upon 
the  qnestion  before  tbe  court  may  Judicially 
note  these  proceedings?  We  think  not.  It 
seems  dear  that  there  is  no  necessity  that 
pleadings  make  an  issue  in  order  for  the 
court  to  take  notice  of  these  Journal  entries, 
but  tbe  court  will  take  notice  of  such  pro- 
ceedings, as  it  always  takes  notice  of  any 
Statute  of  the  General  Assembly. 

It  is  true  that  tbe  demurrer  admits  the 
truth  of  facts  charged  In  the  bUl.  But  this 
confession  for  the  purpose  of  hearing  the  de- 
murrer is  strictly  confined  to  the  facts.    The 


demurrer  does  not  admit  matters  of  law  sug- 
gested In  the  bill  or  Inferred  from  the  facts 
stated,  nor  does  it  admit  the  arguments,  de- 
ductions, inferences,  or  conclusions  set  forth 
in  the  bill.  It  does  not  admit  allegations  con- 
trary to  the  facts  Judicially  luiown  to  the 
court  Gibson's  Suits  in  Chancery  (2d  Ed.) 
f  804;  1  Daniel's  Chancery  Practice,  545,  546. 
It  is  said  by  Mr.  Daniel,  on  page  546  of  said 
volume: 

"When  facta  are  averred  in  the  bill  which  are 
contrary  to  any  fact  of  which  the  court  takes 
judicial  notice,  the  court  will  not  pay  any  at- 
tention to  the  averment  Thus  where  in  order 
to  prevent  a  demurrer  it  was  falsely  alleged  in 
tbe  bill  that  a  revolted  colony  of  Spain  had 
been  recognized  by  Great  Britain  as  an  inde- 
pendent state,  Sir  Lancelot  Shadweil,  V.  C, 
upon  the  argument  of  a  demurrer  to  the  bill, 
held  that  the  fact  averred  was  one  which  tbe 
court  was  bound  to  take  notice  of  as  being  false, 
and  that  he  must  therefore  take  it  just  as  it 
there  had  been  no  such  averment  in  the  record." 

We  hold  therefore  that  the  court  may  take 
Judicial  notice  of  these  Journal  entries  for 
the  purpose  of  determining  whether  the  bill 
was  constitutionally  passed. 

[3,4]  Tbe  Journal  had  not  been  published 
when  this  case  was  tried  before  the  chancel- 
lor, but  it  bad  been  made  out,  and  it  is  the 
Journal,  and  not  its  publication,  of  which 
the  court  takes  notice.  If  tbe  Journal  could 
be  disputed  or  contradicted,  then  an  issue 
might  be  presented  upon  tills  charge  in  the 
bill,  but  it  is  the  concensus  of  authority  that 
the  recitals  in  the  journals  of  the  Legisla- 
ture are  conclusive.  They  are  entitled  to  ab- 
solute verity,  and  cannot  be  impeached  on 
the  ground  of  mistake  or  fraud.  If  there 
are  errors,  the  House  itself  is  the  only  tri- 
bunal authorized  to  correct  them.    38  Cyc. 

I  958 ;   Cohn  v.  Kingsley,  5  Idaho,  416,  49  Pac. 

I  985,  38  L.  R.  A.  78 ;    White   v.  Hinton.   3 
Wyo.  753,  30  Pac.  953,  17  L.  R.  A.  66. 

[E]  The  Journals  of  the  Senate  and  House 
show  that  this  bill  was  constitutionally  pass- 
ed. The  bill  was  introduced  concurrently  in 
the  House  and  in  the  Senate.  After  having 
been  passed  by  the  Senate,  as  required  by 
the  Constitution,  having  passed  the  first  and 
second  readings  on  two  separate  days,  it  was 
passed  on  its  third  and  final  reading  on  an- 
other day  by  a  vote  of  26  ayes,  which  was 
unanimous.  It  was  thereupon  enrolled  and 
transmitted  to  the  House.  In  the  meantime 
the  House  bill  upon  the  same  subject  and  for 
the  same  identical  purpose  had  been  likewise 
passed  upon  its  first  and  second  readings  on 
two  separate  days,  and  recommended  for 
passage  by  the  Committee  on  Agriculture, 
and  on  another  and  later  day  the  Senate  bill, 
having  been  transmitted  to  tbe  House,  was 
substituted  for  the  House  bill,  and  thereupon 
passed  its  third  and  final  reading  in  the  House 
by  a  vote  of  71  ayes,  being  unanimous.  The 
House  bill  and  Senate  bill  were  the  same  in 
tenor  and  substance  in  their  caption  and  body, 
and  when  the  Senate  bill  was  substituted  for 
the  House  bill  and  read  and  finally  passed  ia 
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the  Honse  as  above  Indicated,  the  law  was 
constitutionally  enacted,  and  the  constitution- 
al requirements  of  article  2,  8  18,  that  a  bill 
shall  be  read  and  passed  in  each  honse  on 
three  separate  days,  complied  with.  Archi- 
bald V.  Clark,  112  Tenn.  532,  82  S.  W.  310. 

[I]  The  second  assignment  of  error  Is  np- 
on  the  question  raised  by  section  7  of  the 
bill,  based  on  article  2,  {  29,  of  the  Consti- 
tution, to  the  etCect  that  the  credit  of  no 
county,  city,  or  town  shall  be  given  or  loaned 
to  or  in  aid  of  any  person,  company,  associa- 
tion, or  corporation  except  upon  an  election 
to  be  first  held  by  the  qualified  voters  of  such 
county,  city,  or  town  and  the  assent  of  three- 
fourths  of  the  rotes  cast  In  sold  election; 
nor  shall  any  county,  city,  or  town  become  a 
stockholder  with  others  in  any  company,  as- 
sociation, or  corporation  except  upon  a  like 
election  and  the  assent  of  a  like  majority. 

The  bill  charged  that  the  efCect  of  the  ac- 
tion of  the  county  court  and  the  act  of  the 
Legislature  was  to  give  or  loan  the  credit 
of  Knox  county  to  the  University  of  Ten- 
nessee without  such  an  election,  and  there- 
fore was  in  violation  of  the  Constitution. 

The  defendants  demurred  to  this  portion 
of  the  bill  because  the  state  of  Tennessee  is 
not  a  person,  company,  association,  or  cor- 
poration within  the  meaning  of  said  consti- 
tutional provision,  and  that  the  county  was 
not  required,  under  the  Constitution,  to  sub- 
mit the  issuance  of  said  bonds  to  an  elec- 
tion of  the  qualified  voters  of  the  county, 
and  that  their  Issuance  by  the  county  court 
under  the  provisions  of  the  act  In  question 
was  not  unconstitutional. 

The  property  sought  to  be  acquired,  known 
as  the  Cherokee  tract,  is  a  large  body  of  land 
composed  of  560  acres  adjacent  to  the  pres- 
ent experiment  station  farm  of  the  Univer- 
sity of  Tennessee  at  Knoxvllle,  and  lying 
near  the  city  of  Knoxvllle,  as  recited  in  the 
Enabling  Act,  c.  1,  Private  Acts  of  1915. 

The  said  act  recites  that  the  tract  contains 
a  diversity  of  soil  which  will  enable  Knox 
county  to  exhibit  and  advertise  to  the  world 
the  great  diversity  of  crops  which  can  be 
produced  on  Its  varied  soils,  as  well  as  dem- 
onstrating to  the  citizens  the  methods  by 
which  the  productiveness  of  this  soil  and 
farming  lands  can  be  increased,  thereby  de- 
veloping the  agricultural  resources  of  said 
county. 

The  act  further  recites  that  the  enlarge- 
ment of  the  agricultural  and  experimental 
station  by  reason  of  the  acquisition  of  the 
additional  lands  will  develop  the  farming, 
stock  raising,  dairying,  and  other  resources 
of  said  county,  and  will  enable  the  said  uni- 
versity to  educate  a  larger  number  of  its 
citizens,  and  will  greatly  enhance  the  value 
of  taxable  property  In  said  county,  and  ben- 
efit each  and  every  citizen  thereof. 

But  we  may  assume  that  the  acquisition 
of  this  land  by  the  county  court  is  more  espe- 
cially for  the  benefit  of  the  state,  and  yet  un- 


der our  authorities  this  proposed  bond  issa^ 
may  be  made  by  the  county  and  the  prt^p- 
erty  purchased  with  the  bonds  and  transfer- 
red to  the  state  of  Tennessee  for  the  nse  of 
the  University  of  Tennessee  for  educational, 
experimental,  and  agricultural  purposes. 

This  question  was  before  the  court  in  the 
case  of  Bahsom  v.  Butherford  County,  123 
Tenn.  1,  130  S.  W.  1057,  Ann.  Cas.  191 2B, 
1356.  That  case  arose  out  of  a  contribution 
of  ?100,000  by  Butherford  county,  Tenn.,  ?S0,- 
000  being  also  given  by  the  manldpallty  of 
Mnrfreesboro,  for  the  purpose  of  having 
established  In  said  county  by  the  state  of 
Tennessee  one  of  its  three  normal  schools, 
located  In  the  state.  The  said  county  also 
donated  a  site  for  the  location  of  said  school. 
The  bonds  were  Issued  by  the  county  court 
and  the  municipality  without  submission  of 
the  same  to  the  vote  of  the  people.  The 
bond  issue  was  attacked  on  the  same  grornd 
as  In  this  case.  It  was  held  that  the  letter 
and  spirit  of  this  provision  in  the  Constitu- 
tion is  that  the  county  shall  not  be  a  stock- 
holder or  Joint  owner  with  any  company,  as- 
sociation, or  corporation  In  any  enterprise 
or  Improvement;  that  the  mischief  it  seeks 
to  prevent  is  a  business  x>artnership  between 
a  municipality  or  subdivisions  of  the  state 
and  Individuals  or  private  corporations  or 
associations;  that  it  forbids  the  union  of 
public  and  private  capital  In  any  enterprise 
whatever.  It  was  observed  in  that  case  that 
the  state  Is  a  sovereign,  and  is  in  no  sense  a 
person,  company,  association,  or  corporation 
In  the  meaning  of  this  constitutional  inhibi- 
tion. 

This  question  was  also  decided  against 
the  contention  of  complainant  in  the  case  of 
East  Tennessee  University  v.  Knoxvllle,  6 
Baxt  176. 

[7]  The  third  and  last  assignment  ot  er- 
ror is  based  upon  the  question  raised  by  sec- 
tion 8  of  complainant's  bill  that  the  land 
is  not  worth  the  amount  paid  for  it,  the  al- 
legation being  as  follows: 

"Sec.  8.  Plaintiff  avers  that  the  Cherokee  land 
is  not  worth  exceeding  $75,000.  lie  belierea 
and  alleges  that  the  county  is  being  burdened 
with  $50,000  more  than  said  land  is  really 
worth,  this  sum  being  added  to  the  value  of  the 
land  as  a  Iranus  or  profit  to  some  of  the  pro- 
moters." 

The  defendant  demurred  to  this  portion 
of  the  bill  because  the  bill  shows  that  the 
county  court  exercised  Its  legislative  powers 
and  discretion  in  purchasing  the  prc^jerty 
complained  of,  and  that  this  legislative  pow- 
er and  discretion  could  not  be  reviewed  by 
the  court  upon  the  complaint  of  a  citizen  or 
taxpayer  whose  Judgment  might  differ,  or 
who  might  disagree  with  the  members  of  the 
county  court. 

The  bill  is  not  sworn  to.  It  does  not 
charge  that  the  county  court  has  acted  in  bad 
faith,  or  that  it  has  committed,  or  is  about 
to  commit,  any  unauthorized  act  It  mildly 
avers  that  too  much  is  being  paid  for  the 
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property,  and  that  complainant  believes  and 
alleges  tliat  tbe  county  is  being  burdened 
with  $50,000  more  than  the  land  is  worth, 
this  going  as  a  profit  to  the  promoters. 

This  is  not  sufficient  as  an  attack  npon 
this  purchase,  in  view  of  the  fact  that  the 
I^egislature  grants  full  authority  to  purchase 
the  lands  at  the  price  and  for  the  purpose 
aa  previously  agreed  upon  by  the  county 
court  The  act  of  the  teglslature  Is  very  full, 
and  covers  the  entire  proposition.  It  recites 
(he  contract  and  grants  full  authority  to 
carry  out  the  purchase.  We  are  of  opinion, 
and  so  hold,  that  the  bill  is  entirely  Insuffi- 
cient to  enjoin  and  prevent  this  enterprise 
agreed  upon  by  the  county  court  of  Knox 
county  and  approved  by  the  state  through 
Its  Legislature. 

The  result  Is  we  find  no  error  in  the  de- 
cree of  the  chancellor  in  dismissing  the  bill, 
and  this  decree  must  be  affirmed. 


TODTENHAUSEN  v.  KNOX  COUNTY  et  aL 
rSnpreme  Court  of  Tennessee.     June  5,  1915.) 

1.  Statuti:s    <S=>94— Special   Legislation— 
Counties. 

Const,  art.  11,  J  8,  inhibiting  the  suspensioB 
b;  the  Legislature  of  any  general  law  for  the 
benefit  of  any  particular  individual,  does  not 
prevent  a  special  act  for  the  benefit  of  a  county, 
like  Priv.  Acta  1915,  c.  117,  authorizing  a  coun- 
ty to  issue  and  sell  bonds  for  highways. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  ff  103,  104 ;    Dec.  Dig.  <3=»94.] 

2.  Evidence  ^=!»3S— Judicial  Notice— Legis- 
lative JOUBNALS. 

Judicial  notice  of  House  and  Senate  jour- 
nals will  be  taken,  not  only  before  they  are 
printed,  but  on  demurrer  to  a  bill  alleging  a 
statute  was  not  passed  conformably  to  the  Con- 
stitution. 

lEd.    Note. — ^For   other   cases,   see   Evidence, 
Cent  Dig.  I  47:   Dec.  Dig.  <©=»33.] 

3.  Statutes   «=>12a— Boxs   and    Subject— 
CousTT  Roads. 

Priv.  Acts  1915,  C.  117,  {  23,  in  part  fixing 
and  defining  the  powers,  duties,  and  responsi- 
bilities of  the  good  roads  commission,  created 
by  the  act  for  Kuox  county,  falls  under,  and  is 
expressed  by,  the  part  of  the  title,  "To  create  a 
good  roads  commission  for  said  county,  and  fix 
and  define  its  powers,  duties,  and  respocsibili- 
tiee,"  within  Const,  art.  2,  i  17,  requiring  a 
statute  to  have  only  the  subject  which  shall 
be  expressed  in  the  title. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  if  176-183 ;    Dec.  Dig.  <S=5»123.] 

4.  Statutes    €=»47— Cebtaintt— Road    Cojc- 

mSSIONEKS. 

There  is  no  fatal  uncertainty  in  Priv.  Acta 
1915,  c.  117,  {  23,  when  considered  with  the 
rest  of  the  act  as  to  when  the  good  roads  com- 
mission, created  for  Knox  county,  shall  take 
control,  and  when  the  regular  road  commission 
shall  resume  control,  it  being  clear  the  good 
roads  commission  is  to  take  control  of  the  roads 
it  may  elect  to  build  or  repair  when  the  funds 
have  been  provided  by  sale  of  the  bonds,  and  in 
its  proper  discretion  the  time  has  arrived  for  it 
to  assume  control,  and  that  when  its  work  is 
completed  the  regular  road  commission  shall  re- 
sume control. 

[Ed.    Note — For   other   cases,    see    Statutes, 
Cent.  Dig.  S  47;   Dec.  Dig.  «=>47.] 


5.  Statutes  «s»107— Single  Subject. 
Within  Const  art  2,  {  17,  the  subject  of  a 

statute  is  single  when  the  statute  has  but  one 
general  object,  or  purpose,  however  many  be 
the  means  provided  for  effecting  it. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {!  121-134;    Dec.  Dig.  «=>107.] 

6.  Highways   «=>93  —  "CotiNTT   OrncKB"  — 

GOOO  ROADB  COMMISBIONEBS. 

The  members  of  the  good  roads  commission 
created  and  named  by  Priv.  Acts  1915,  c.  11'^ 
merely  to  superintend  the  expenditure  of  a  bond 
issue  on  roads  in  Knox  county,  are  not  "county 
ofiicers"  within  Const  art.  11;  S  17,  providing 
no  county  office  created  by  the  Legislature  shall 
be  filled  except  by  the  people  or  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {J  304-307 ;   Dec.  Dig.  <S=>93. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  County  Officer.] 

7.  Highways   <©=»93— Good   Roads   Commis- 
siONEBS— Filling  Vacancies. 

The  provision  of  Priv.  Acts  1915,  c.  117, 
that  vacancies  in  the  temporary  good  roads  com- 
mission thereby  created  for  Knox  county  shall 
be  filled  by  the  remaining  commissioners  is  au- 
thorized by  Const,  art.  7,  §  4,  providing  that 
the  election  of  all  officers,  and  the  filling  of  va- 
cancies not  otherwise  directed  by  the  Constitu- 
tion shall  be  made  in  such  manner  as  the  LcRis- 
latare  shall  direct 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S§  304-307 ;    Dec.  Dig.  <S=»93.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty;   Win  D.  Wright,  Chancellor. 

Suit  by  August  Todtenhausen  against  Knox 
County  and  others.  From  a  decree  sustain- 
ing a  demurrer  to  the  bill,  complainant  ap- 
peals.   Affirmed. 

Noble  Smlthson,  of  Knoxvllle,  for  appel- 
lant Shields  4.  Gates  and  James  G.  John- 
son, all  of  Knoxvllle,  for  appellees. 

BUCHANAN,  J.  This  cause,  for  good  and 
sufficient  reasons  to  the  court  appearing,  has 
been  advanced  and  heard  at  our  1915  Jackson 
term,  under  the  provisions  of  our  statutes. 

On  May  1,  1915,  August  Todtenhausen,  on 
behalf  of  himself  and  all  other  taxpayers  of 
Knox  county,  filed  his  original  bill  In  this 
cause,  seeking  to  restrain  the  sale  of  certain 
bonds  issued  by  the  county  of  Knox,  under  the 
authority  of  an  act  of  tlie  General  Assembly 
approved  March  19,  1915,  and  being  chapter 
117,  Senate  BUI  3S6,  Private  Acts  59,  General 
Assembly  of  the  state  of  Tennessee. 

The  above  act  is  entitled: 
"An  act  to  authorize  Knox  county,  Tennessee, 
acting  througli  its  quarterly  court,  to  issue 
and  sell  $500,000  of  its  5%  interest  bearing 
coupon  bonds  for  the  purpose  of  building  and 
repairing  pike  roads  and  bridges  in  said 
county;  to  provide  for  the  payment  of  in- 
terest on  said  bonds,  to  pay  off  and  retire 
said  bonds  at  maturity,  and  to  provide  a 
sinking  fund  for  said  purpose;  to  create  a 
good  roads  commission  for  said  county,  and 
fix  and  define  its  powers,  duties,  and  respou- 
sibilities ;  to  provide  for  the  safe-kfeping  and 
disbursement  of  the  proceeds  of  the  sale  of 
said  bonds,  and  to  repeal  all  laws  in  con- 
fiict  with  this  act" 

The  defendants  demurred  to  the  bill,  and 
the  chancellor,  on  May  10, 1915,  sustained  the 
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demurrer  and  dismissed  the  Mil.  Todten- 
hausea  appealed  to  this  court,  and  by  his  as- 
signment of  errors,  the  following  questions 
are  presented: 

[1  ]  First  It  is  said  the  act  violates  article 
11,  §  8,  of  the  Constitution  of  Tennessee,  in 
that  the  act  is  a  Special  one  for  the  benefit  of 
Knox  county,  and  that  said  article  of  the 
Constitntion  withholds  from  the  Legislature 
power  to  suspend  any  general  law  for  the 
benefit  of  any  particular  individual,  etc. 
There  is  no  merit  in  this  point.  It  has  long 
been  settled  in  this  state  that  article  11,  i 
8,  does  not  withhold,  power  from  the  Legisla- 
ture to  pass  laws  empowering  counties  and 
municipalities  to  make  contracts  and  to  im- 
pose taxes  for  internal  improvements,  etc. 
Redlstrlcting  Cases,  111  Tenn.  287,  80  S.  W. 
750 ;  State  v.  Wilson,  12  Lea,  246 ;  Ballentlne 
V.  Pulaski,  15  Lea,  636;  Williams  v.  Nash- 
ville, 89  Tenn.  487,  15  S.  W.  364 ;  Burnett  v. 
Maloney,  97  Tenn.  C97,  37  S.  W.  680,  34  L.  B. 
A.  541;  Furnace  Co.  v.  Bailroad  Co.,  113 
Tenn.  722,  87  S.  W.  1016 ;  Fisher  v.  Wilson, 
Mem.,  Sept  Term,  1911.  In  respect  of  such 
benefits  conferred  by  special  laws  on  munic- 
ipal corporations  and  counties,  these  govern- 
mental agencies  are  regarded  as  arms  of  the 
state  government,  and  the  benefits  are  con- 
sidered as  conferred  on  the  public  rather  than 
ou  individuals.    State  v.  Wilson,  supta. 

[2]  Second.  It  was  averred  in  the  bill  of 
complaint,  on  Information  and  belief,  that 
the  act  In  question  was  not  passed  in  the 
manner  required  by  section  18,  art  2,  of  the 
Constitution,  and  therefore  that  the  act  never 
became  a  law.  When  such  a  question  as  this 
arises,  whether  upon  demurrer  or  other  form 
of  pleading,  the  judicial  knowledge  of  the 
court  is  brought  Into  play,  and  the  journals 
of  the  House  and  of  the  Senate  are  looked  to, 
and  from  them  the  question  Is  determined  by 
the  court  Therefore  it  is  a  mistake  to  sup- 
pose that  the  demurrer  admitted  the  truth  of 
the  averment  of  the  bill  upon  this  point.  "The 
demurrer  does  not  admit  any  matters  of 
law  suggested  in  the  bUl,  or  inferred  from 
the  facts  stated;  nor  does  it  admit  the  ar- 
guments, the  deductions,  inferences,  or  con- 
clusions set  forth  in  the  bill ;  nor  does  a  de- 
murrer admit  allegations  contrary  to  facts 
judicially  known  to  the  court.  Upop  the  ar- 
gument of  a  demurrer  the  bill  alone  must  be 
looked  to  for  the  facts  of  the  case  except  such 
facts  as  the  court  may  judicially  know."  See 
Gibson's  Suits  in  Chancery,  §  304.  In  Webb 
V.  Carter,  129  Tenn.  (2  Thomp.)  196,  165  S. 
W.  426,  we  looked  to  the  journals  of  the 
House  and  of  the  Senate  to  determine  wheth- 
er a  quorum  was  present,  when,  as  was  in 
that  case  insisted,  an  act  was  passed.  See 
cases  there  cited,  and  see,  also,  article  2,  {  21, 
Constitution  of  Tennessee;  section  5584,  Sh. 
Code ;  State  v.  Swlggart,  118  Tenn.  556,  102 
S.  W.  75 :  People  v.  Mahaney,  13  Mich.  492 ; 
Turner  v.  Hocker,  36  Fla.  362,  18  South.  767. 
There  Is  no  merit  in  the  insistence  that  we 
may  not  look  to  the  journals  of  the  two 


Houses,  because  they  have  not  been  paUisbed 
in  printed  form.  If  necessary,  we  might  look 
to  the  original  Joumala  The  journals  are 
required  to  be  kept  by  article  2,  §  21,  of  the 
Gcmstitution,  and  under  section  5584,  Sh. 
Code,  we  may  look  to  copies  of  the  journals 
officially  certified  by  the  officer  having  custo- 
dy of  the  originals,  or  the  copies  thereof  pur- 
porting to  have  been  printed  by  order  of  the 
Legislature,  or  either  branch  thereof.  We 
have  before  us  copies  certified  as  above,  and 
from  their  recitals  It  is  clear  tiiat  the  act 
here  in  question  was  passed  in  the  manner 
required  by  the  Constitution.  It,  therefore, 
results  that  the  second  insistence  is  unsound. 

[3-6]  Third.  Section  23  of  the  act  in  ques- 
tion is  as  follows: 

"Be_  it  further  enacted  that  said  good  roads 
commission  is  hereby  given  full  authority,  con- 
trol and  supervision  of  all  such  roads  aa  it  shall 
elect  to  build  or  repair  while  said  road  is  be- 
ing constructed  or  repaired,  after  which  time 
the  control  and  supervision  of  said  road  shall 
beloD?  to  the  regular  road  commission  of  Knox 
county." 

It  is  insisted  that  the  legislation  accom- 
plished by  section  23  above  set  out  la  not 
expressed  In  the  title  of  the  act,  and  vio- 
lates that  part  of  section  17,  art  2,  of  the 
Constitution  whi(^  provides  ttiat: 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title. 

One  of  the  purposes  of  the  act  expressed  in 
its  title  is  as  follows: 

"To  create  a  good  roads  commission  for  said 
coiuty,  and  fix  and  define  its  powers,  duties  and 
responsibilities." 

See  the  caption  above  copied.  Manifestly 
section  23  of  the  act  falls  under,  and  Is  ex- 
pressed by,  the  last  above  quoted  part  of  the 
title,  and  section  23  In  part  fixes  and  defines 
the  powers,  duties,  and  responsibilities  of 
the  commission,  so  we  think  there  is  no  merit 
in  this  point  But  It  is  said  that  section  23 
la  void  for  uncertainty,  because  it  fails  to  fix 
the  time  at  which  the  good  roads  commission 
shall  take  control  and  supervision  of  the  sev- 
eral roada  which  it  may  elect  to  build  or  re- 
pair, and  fails  to  fix  the  time  when  the  reg- 
ular road  commission  of  Knox  county  shall 
resume  control  and  supervisifxi  of  said  roads, 
and  creates  doubt  and  uncertainty  as  to  the 
rights,  duties,  jurisdiction,  and  powers  of  the 
regular  road  commission  and  of  the  good 
roads  commission.  It  is  to  be  remembered 
that  section  23  is  not  the  entire  act  There 
are  24  sections  in  the  act,  and,  reading  the 
entire  act,  it  is  clear  that  its  puri>o6e  is  that 
the  good  roads  commission  shall  take  control 
of  the  roads  which  it  may  elect  to  build  or 
repair  when  the  funds  have  been  provided  by 
sale  of  the  bonds,  and  when  in  the  proper  dis- 
cretion of  the  commission  the  time  has  ar- 
rived for  it  to  assume  control.  It  would  have 
been  unwise  for  the  Legislature,  by  the  act 
to  have  fixed  a  specific  date  when  the  good 
roads  commission  should  take  or  relinquish 
control  of  the  roads,  because  it  could  not  be 
known  to  the  Legislature  just  when  the  funds 
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resoltliig'  from  bond  sales  would  be  Ib  hand, 
noi  just  how  mucli  time  would  be  consumed 
In  the  contemplated  building  and  repairing 
of  the  roads.  There  is,  in  our  opinion,  no 
fatal  uncertainty  in  section  23,  nor  In  the  en- 
tire act  As  we  see  the  purpose  of  the  act. 
It  is  that  the  regular  road  commission  of 
Knox  county  shall  yield  control  when  the 
good  roads  commission  sees  proper  to  assume 
control  of  the  roads  which  the  latter  commis- 
sion may  elect  to  build  or  repair,  and  when 
the  work  of  the  good  roads  commission  is 
completed,  the  regular  road  commission  of 
Eoox  county  shall  resume  control  of  the 
roads.  We  think  the  purpose  of  the  act  In 
this  respect  Is  very  clear.  "When  a  statute 
has  but  one  general  object  or  purpose,  the 
sobject  is  single,  however  multitudinous  may 
be  the  means  or  instrumentalities  provided 
for  effecting  that  purpose."  Railroad  v. 
Byrne,  U9  Tenn.  299, 104  S.  W.  460;  State  v. 
Brown,  103  Tenn.  449,  63  S.  W.  727;  Mor- 
rell  V.  Fickle,  S  Lea,  79;  State  v.  Hamby, 
114  Tenn.  364,  84  S.  W.  622;  Cannon  v. 
Mathes,  8  Heisk.  504 ;  Frazler  v.  R.  R.  Co.,  88 
Tenn.  157, 12  S.  W.  537;  Scott  v,  Marley,  124 
Tenn.  (16  Gates)  398,  137  S.  W.  492. 

[I]  Fourth.  It  is  next  said  that  the  act  con- 
travenes article  11,  {  17,  of  the  Constitution, 
which  provides: 

"No  county  office  created  by  the  Legislature 
(hall  be  fiUed  otherwise  than  by  the  people  or 
the  county  court." 

This  Insistence  rests  upon  the  fact  that  by 
the  tenth  section  of  the  act  five  persons  are 
therein  named  as  commissioners  empowered 
to  carry  out  its  provisions,  and  by  the  elev- 
enth section  of  the  act  it  is  provided: 

"Should  any  vacancy  occur  in  said  commis- 
sion by  death,  resignation,  or  removal,  said  va- 
cancy shall  be  filled  by  the  remaining  commis- 
sioners until  the  quarterly  county  coart  may  fill 
such  vacancy,"  etc. 

— and  the  point  is  made  that  the  commission- 
ers are  county  officers  within  the  meaning  of 
the  above  quoted  provision  of  the  Constitu- 
tion. The  precise  question  here  presented 
was  ruled  upon  by  us  In  R.  J.  Fisher  et  al. 
v.  W.  P.  Wilson  et  al.,  from  the  McMlnn 
Equity  Docket,  in  an  opinion  filed  October  2, 
1911,  and  the  court,  speaking  through  Mr. 
Justice  Green,  said: 

"In  reply  to  this  contention  we  may  observe 
that  we  do  not  regard  these  pike  commissioners 
as  county  officers  in  the  constitutional  sense  of 


the  term.  The  duties  of  these  commissioners 
are  not  permanent.  The  commission  was  insti- 
tuted merely  to  superintend  the  expenditure  of 
said  issue  upon  certain  named  roads  in  McMinn 
county,  These  commissioners  are  not  authoriz- 
ed to  exercise  any  political  or  governmental 
county  functions.  Their  employment  is  tempo- 
rary, and  for  a  single  object.  Many  of  the 
states  have  constitutional  provisions  as  to  the 
filling  of  county  offices  similar  to  ours,  and  this 
question  has  arisen  in  many  other  Jurisdictions" 
(citing  19  Am.  <Si  Eng.  Encyc  of  Law  [1st  Ed.] 
pp.  882-390 ;  State  v.  Kenyon,  7  O.  562 ;  She- 
boygan V.  Parker,  3  WaU.  93,  18  L.  Ed.  33; 
Liebman  v.  San  Francisco  (C.  C.)  24  Fed.  719 ; 
Bonn  V.  People,  45  111.  408 ;  State  v.  Lamantia, 
33  La.  Ann.. 449;  Lewis  v.  Jersey  City,  61  N. 
J.  Law,  242  17  AtL  112 ;  Horton  v.  Thompson, 
71  N.  Y.  621;  Attorney  General  v.  McCanghey, 
21  B.  I.  341,  43  AU.  &18). 

See,  note,  68  Am.  St  Rep.  187. 

So  we  hold  that  the  commissioners  named 
by  the  present  act  are  not  county  ofiicers 
within  the  meaning  of  the  seventeenth  sec- 
tion of  article  11  of  the  Constitution. 

[7]  Fifth.  It  is  said  that  the  act  also  violates 
the  last  alK>ve  quoted  section  of  the  Constitu- 
tion, in  that  it  authorizes  the  commissioners 
to  fill  vacancies  as  above  stated,  but  from 
what  has  been  said  it  is  manifest  that  tills  in- 
sistence cannot  be  sustained.  Granting  to 
the  Legislature  the  power  to  create  the  l>oard 
of  commissioners,  and  to  name  its  members, 
we  think  its  power  to  authorize  that  board 
to  fill  temporary  vacancies  in  the  membership 
of  the  board  must  follow  by  analogy,  for  we 
find  that  section  4,  art.  7,  of  the  Constitution 
provides  that  the  election  of  all  officers,  and 
the  filling  of  aU  vacancies  not  otherwise  di- 
rected or  provided  by  this  Constitution,  shall 
be  made  in  such  manner  as  the  Legislature 
shall  direct.  Condon  v.  Maloney,  108  Tenn. 
83,  65  S.  W.  871. 

Sixth.  It  Is  next  said,  and  finally,  that  the 
act  violates  article  11,  i  17,  of  the  Constitu- 
tion, In  that  the  good  roads  commissioners 
are,  by  the  act  appointed  for  life,  but  we 
fall  to  find  any  such  provision  In  the  act.  We 
have  already  indicated  our  views  of  the  pur- 
pose of  the  act  as  to  the  term  of  service  of 
the  commissioners.  Certainly,  as  we  construe 
the  act,  it  is  not  in  contravention  of  article 
11,  S  17.  There  is  nothing  in  the  act  nor  in 
Its  purpose,  to  Indicate  that  the  commission- 
ers are  appointed  for  life. 

The  decree  of  the  chancellor  was  correct 
and  it  is  affirmed  at  appellant's  cost 
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JOHNSON  T.  STATE.     (No.  3565.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 
1915.) 

1.  Indictment   and    Infobmation    «=»126  — 
Gboundb  fob  Quasuinq — Duplicity. 

An  indictment  charging,  in  a  single  oounL 
the  commission  of  a  misdemeanor,  in  violation  of 
Pen.  Code  1911,  art.  229,  making  it  unlawful 
to  knowingly  become  the  agent  of  another  to 
obtain  a  poll  tax  receipt  or  give  another  money 
to  induce  him  to  pay  his  poll  tax,  and  also  the 
commission  of  a  felony  in  violation  of  article 
233,  prohibiting  the  payment  or  procuring  of 
another  to  pay  poll  taxes  for  a  citizen,  is  duplid- 
tous  and  should  be  quashed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Si  334-^00;  Dec 
Dig.  <8=>125.] 

2.  Cbiminai,  Law  «=»27,  87— Fklont  ob  Mia- 

DEHEANOB  —  JUBISDICTION  —  PAYMKNT     OF 

Poll  Tax. 

Since  an  indictment  charging  that  defend- 
ant "did  *  •  *  unlawfully  become  the  agent 
of  P.  for  *  *  •  obtaining  the  receipt  for  the 
said  P.  for  poll  tax,  •  •  •  and  as  said  agent 
*  •  •  did  unlawfully  pay  •  ♦  •  the  poll 
tax,  •  •  *  and  did  *  *  •  obtain  the  re- 
ceipt for  snch  poll  tax,"  charged  defendant  with 
a  felony  under  Pen.  Code  1911,  arL  233,  the 
county  court  was  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  29-31,  126 ;  Dec.  Dig.  <S=> 
27,  87.] 

Appeal  from  Palo  Pinto  County  Court; 
J.  T.  Ranspot,  Judge. 

Ira  Johnson  was  convicted  of  violating  tbe 
law  relating  to  the  payment  of  poll  taxes, 
and  appeals.    Reversed  and  remanded. 

Moyers  &  Crelghton,  of  Mineral  Wells,  for 
appellant  O.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  The  Indictment,  omitting 
formal  parts,  alleges: 

That  appellant  "did  then  and  there  unlawfully 
become  the  agent  of  J.  P.  Pointer  for  the  pur- 
pose of  obtaining  the  receipt  for  the  said  J.  F. 
Pointer  for  poll  tax  for  the  state  of  Texas  and 
county  of  Palo  Pinto  due  by  said  J.  F.  Pointer 
to  the  said  state  and  county  for  the  year  1913, 
and  as  said  agent  the  said  Ira  Johnson  did  un- 
lawfully pay  the  tax  collector  of  Palo  Pinto 
county,  state  of  Texas,  the  poll  tax  due  by  the 
said  J.  F.  Pointer  to  the  state  and  county  afore- 
said for  the  year  1013,  and  did  then  and  there 
and  thereby  obtain  the  receipt  for  said  poll  tax 
for  the  said  J.  F.  Pointer,  against  the  peace 
and  dignity  of  the  state." 

[1 , 2]  This  case  was  tried  In  the  county 
court  Various  objections  are  urged  to  the 
indictment,  principally  that  It  charges  a  mis- 
demeanor and  a  felony  In  the  same  count, 
which  makes  It  dupUcitous.  If  it  only  In- 
tended to  charge  appellant  with  knowingly 
becoming  the  agent  of  Pointer  to  obtain  a 
poll  tax  receipt  or  certificate  of  exemption, 
or  if  it  charged  that  he  gave  money  to  Point- 
er to  induce  blm  to  pay  his  poll  tax,  it 
might  be  brought  under  article  229  of  the 
Penal  Code  of  1911,  but  It  does  not  under- 
take to  charge  that  he  gave  money  to  Point- 
er, but  it  charges  that  appellant  paid  the  tax 
collector  of  Palo  Pinto  county  the  poll  tax 


due  by  Pointer,  which  would  come  within  the 
provisions  and  denunciation  of  article  233. 
That  article  provides  that  any  candidate  for 
office  or  other  person  who  pays  or  procures 
another  to  pay  the  poll  tax  of  a  citizen,  ex- 
cept as  permitted  by  law,  is  guUty  of  a  fel- 
ony and  shall  be  punished,  etc.  The  Indict- 
ment Is  rather  an  admixture  of  articles  229 
and  233  of  the  Penal  Code.  If  the  indict- 
ment Is  duplicltous,  one  charging  a  misde- 
meanor and  the  other  a  felony,  of  course  the 
Indictment  would  be  quashed.  A  misdemean- 
or and  a  felony  cannot  be  so  charged  in.  this 
state.  One  would  be  a  misdemeanor,  with 
jurisdiction  in  the  county  court,  while  the 
other  would  be  a  felony,  with  Jurisdiction 
in  the  district  court  This  would  render  It 
dupUdtous.  The  writer  Is  inclined  to  the 
opinion  that  the  Indictment  Is  duplldtous, 
but.  In  any  event.  It  does  charge  appellant, 
or  seeks  to  charge  him,  with  a  felony  under 
article  233,  wherefore  the  county  court  did 
not  have  jurisdiction.  The  writer's  sugges- 
tion is  that  the  pleadings  should  he  con- 
fined to  one  of  the  statutes.  The  allegations 
in  the  indictment  should  comply  with  the 
definition  of  one  of  the  articles.  If  appel- 
lant paid  the  money  for  Pointer  and  obtain- 
ed a  poll  tax  receipt,  not  being  authorized 
by  law  to  do  so,  the  Indictment  should  be 
framed  under  article  233,  which  would  be 
returnable  to  the  district  court  The  writer 
would  suggest  that  a  new  indictment  be  ob- 
tained framing  the  allegations  to  one  article 
or  the  other  of  the  Code  cited. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


JOHNSON  y.  STATE.    (Na  3586.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 
1915.) 

1.  Indictxent  and   Infobmatioh   «s»l25— 

DUPUCITY. 

An  indictment  charging  in  one  count  that 
the  defendant  "did  •  •  »  unlawfully  and 
knowingly  become  the  agent  of  E.  for  *  *  * 
obtaining  the  receipt  for  said  K.  for  poll  tax, 
•  •  »  and  as  said  agent  *  »  •  did  unlaw- 
fully pay  •  •  *  the  poll  tax,  •  •  •  and 
thereby  obtain  the  receipt  for  said  poll  tax," 
was  duplicitous  in  that  it  charged  a  violation 
of  I'en.  Code  1911,  art.  229,  making  it  a  mis- 
demeanor to  become  another's  agent  to  obtain 
a  uoU  tax  receipt  or  to  give  another  mone^  to 
induce  him  to  pay  his  poll  tax,  and  also  a  viola- 
tion of  article  233,  making  it  a  felony  to  pay 
or  procure  another  to  pay  the  poll  tax  of  a  citi- 
zen. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  334-400;  Dec. 
Dig.  <8=9l25.] 

2.  Indictment  and   Infobmation   «=5>111  — 
Payment  of  Poll  Tax— Neoativinq  E<x- 

OEPTioNS  OF  Statute. 

Neither  an  indictment  charging  a  viola- 
tion of  Pen.  Code  1911,  art  229,  making  it  a 
misdemeanor  to  knowingly  become  another's 
agent  to  obtain  a  poll  tax  receipt  "except  as 
provided  by  this  act,"  nor  an  indictment  diarg- 
fng  a  violation  of  article  233,  making  it  a  fel- 
ony to  pay  or  procure  another  to  pay  the  poll 
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ta:  o(  a  citizen,  "except  as  Is  permitted  by  law," 
De«d  negative  tlie  exceptions. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ii  295-298 ;  Dec. 
Di^  «=>1U.] 

3.  Crwinal  Law  ®=3l01  —  Jubisdiction  — 
Payment  of  Poix  Tax  —  Indictment — 
Tbansfeb  to  County  Coubt. 

Where  an  indictment  filed  in  the  district 
court  charged  a  felony  committed  in  violation  of 
Pen.  Code  1911,  art  233,  relating  to  payment  of 
poll  taxes,  it  was  improper  to  transfer  it  to  the 
county  coart,  though  it  also  charged  a  misde- 
meanor committed  in  violation  of  article  229. 
[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Cent  Dig.  {{  199-205;  Dec.  Dig.  <S=» 
101.] 

Appeal  from  Palo  Pinto  Comity  Court;  J. 
T.  Ranspot,  Judge. 

Ira  Johnson  was  conTlcted  of  violating  the 
law  relating  to  payment  of  poll  taxes,  and 
appeals.    Reyersed,  with  directions. 

Moyers  ft  Crelghton,  oC  Mineral  Wells,  for 
appellant.  0.  C.  McDonald,  Asst.  Atty.  Oen., 
for  the  State. 

PRENDEJRGAST,  P.  J.  Appellant  was 
tried  and  convicted  In  the  county  court  for  a 
demeanor.  The  main  question  Is  as  to  the 
sufficiency  of  the  Indictment,  so  far  as  a  con- 
viction In  the  county  court  is  concerned. 

{1]  After  the  necessary  preliminary  and 
closing  allegations,  which  are  tegular,  the  in- 
dictment avers: 

That  on  January  30,  1914,  in  said  county,  ap- 
pellant "did  then  and  there  unlawfully  and 
knowingly  become  the  agent  of  D.  E.  Kthridge 
for  the  purpose  of  obtaining  the  receipt  for  the 
said  D.  SS.  Ethridge  for  poU  tax  for  the  state 
of  Texas  and  county  of  Palo  Pinto,  due  by  the 
said  D.  E.  Ethridge  to  the  said  state  and  county 
for  the  year  A.  D.  1913,  and  as  said  agent  the 
said  Ira  Johnson  did  unlawfuliy  pay  the  tax 
collector  of  Palo  Pinto  county,  state  of  Texas, 
the  poll  tax  due  by  the  said  D.  E.  Ethridge  to 
the  state  and  county  aforesaid  for  the  year  A. 
D.  1013,  and  did  then  and  there  and  thereby 
obtain  tlie  receipt  for  said  poll  tax  for  the  said 
D.  E.  Ethridge." 

Appellant  claims,  and  properly  raised  the 
question,  that  this  Indictment  was  duplicltous 
in  that  In  the  same  count  It  charged  both  a 
misdemeanor  and  a  felony. 

Article  229,  P.  C,  Is: 

"Any  person  who  Icnowingly  becomes  agent 
to  obtain  a  poll  tax  receipt  or  certificate  of  ex- 
emption, except  as  provided  by  this  act,  or 
any  one  who  gives  money  to  another  to  induce 
him  to  pay  his  poll  tax,  is  guilty  of  a  misde- 
meanor.'* 

Article  233,  P.  C,  Is: 

"Any  candidate  for  office  or  other  person  who 
pays  or  procures  another  to  pay  the  poll  tax 
of  a  citizen,  except  as  is  permitted  by  law,  is 
guilty  of  a  felony,  and  shall  be  punished  by  con- 
finement in  the  penitentiary  not  less  than  two 
nor  more  than  five  years." 

It  will  be  clearly  seen  from  these  two  ar- 
ticles that  they  make  two  separate  and  dis- 
tinct offenses,  one  a  misdemeanor,  the  other 
a  felony.  The  Indictment,  we  think,  clearly 
embraces  both,  and  Is  unquestionably  du- 
plldtOTiB  which  Is  bad  pleading.  Section  383, 
White's  Ann.  O,  O.  P.,  and  cases  therein  dted. 


Clearly  article  229  makes  It  a  misdemeanor 
for  any  person  to  knowingly  become  the  agent 
of  another  to  obtain  for  him  a  poll  tax  re- 
ceipt or  certificate  of  exemption.  If  the  al- 
legations of  the  indictment  herein  had  stop- 
ped when  It  alleged  that  appellant  "did  then 
and  there  unlawfully  and  knowingly  become 
the  agent  of  D.  Ei.  Ethridge  for  the  purpose 
of  obtaining  the  receipt  for  the  said  D.  E. 
Ethridge  for  poll  tax  for  the  state  of  Texas 
and  county  of  Palo  Pinto^  doe  by  the  said 
D.  E.  EXhrldge  to  the  said  state  and  county 
for  the  year  A.  D.  1913,"  and  then,  of  course, 
concluded,  as  It  did,  "against  the  peace  and 
dignity  of  the  state,"  the  Indictment  would 
bare  charged  a  misdemeanor.  It  was  not 
necessary,  In  alleging  a  misdemeanor,  to  fur- 
ther charge  that,  as  said  agent,  he  paid  the 
tax  to  the  tax  collector,  and  then  and  there- 
by obtained  a  receipt  therefor.  In  making 
the  proof  on  trial  such  proof  would  be  prop- 
er In  order  to  make  out  the  offense  charged 
as  a  misdemeanor. 

So  If  the  Indictment  had  charged  that  said 
appellant  "did  then  and  there  unlawfully  and 
knowingly  pay  the  tax  collector  of  said  coun- 
ty the  poll  tax  due  by  the  said  Ethridge  to 
the  state  and  County  for  the  year  1913,"  etc., 
the  indictment  would  have  charged  a  felony, 
and  the  additional  allegation  that  he  did 
then  and  thereby  obtain  the  receipt  for  said 
poll  tax  would  not  have  vitiated  the  Indict- 
ment for  a  felony.  And  likewise,  whether 
this  latter  allegation  was  made  or  not,-  proof 
would  have  been  admissible  on  the  trial  that 
he  did  obtain  the  receipt  In  order  to  help 
make  out  the  proof  that  be  unlawfully  paid 
the  tax  collector  the  poll  tax  of  Kthridge. 

[2]  In  an  Indictment  for  either  the  mis- 
demeanor or  felony.  It  was  not  necessary  for 
It  to  negative  the  exceptions  In  either  of  said 
articles  further  or  other  than  It  was  done 
by  stating  that  he  did  then  and  there  un- 
lawfully and  knowingly,  etc.  The  excep- 
tions In  other  articles  of  the  law  were  mat- 
ters of  defense,  and  the  indictment  did  not 
hare  to  negative  them.  Mizell  v.  State,  69 
Tex.  Cr.  R.  226,  128  S.  W.  125;  Murphy 
V.  State,  69  Tex.  Cr.  R.  479,  129  S.  W.  138; 
Sutphen  v.  State,  59  Tex.  Cr.  E.  500,  129  S. 
W.  144;  Payne  v.  State,  60  Tex.  Cr.  R.  322, 
131  S,  W.  1101 ;  Slack  v.  State,  61  Tex.  Cr. 
R.  372,  136  S.  W.  1073,  Ann.  Cas.  1919B,  112, 
and  authorities  cited  in  tbe  opinions  In  these 
cases. 

It  occurs  to  as  that  In  any  event.  If  prose- 
cution Is  continued,  another  Indictment 
should  be  drawn,  so  as  to  charge  either  a 
misdemeanor  or  felony  without  being  incum- 
bered with  the  allegations  of  the  other  of- 
fense. Clearly  a  party  could  be  prosecuted 
for  both  offenses — one  for  unlawfully  and 
knowingly  becoming  the  agent  of  another,  to 
obtain  a  poll  tax  receipt  or  certificate  for 
him,  a  misdemeanor,  and  also  for  paying  the 
poll  tax  of  another,  whether  he  did  so  as 
agent  or  not,  a  felony. 
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[3]  Tinder  the  circumstances,  this  case  was 
improperly  transferred  (rom  the  district 
court  to  the  county  court  The  case  will  be 
reversed,  with  instructions  to  the  county 
court  to  transfer  the  case  back  to  the  dis- 
trict court  for  disposition  in  the  district 
court  in  accordance  with  this  opinion. 

Reversed,  with  instructions. 


ROAN  ▼.  STATE.    (No.  3584.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1915.) 

Cbiminal  Law  ®=»1097— AppeaIt-Pbesenta- 
TiON  FOB  Review  —  Sufficiency  of  Evi- 
dence— Statement  of  Facts. 

The  sufficiency  of  the  evidence  to  sustain 
a  verdict  of  gruilty  cannot  be  considered  on  ap- 
peal, in  the  absence  of  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  2862,  2864,  2926,  2934,  2938, 
2939,  2941,  2942,  2947 ;   Dec.  Dig.  «=>l697.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Marvin  H.  Brown,  Judge. 

Ed  Roan  was  convicted  of  burglary,  and 
appeala    Affirmed. 

O.  O.  McDonald,  Asst  Atty  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  burglary. 

There  is  neither  a  statement  of  fftcts  nor 
bill  of  exceptions  in  the  record.  The  only 
ground  of  the  motion  for  new  trial  is  that 
the  evidence  is  insufficient  to  sustain  the  ver- 
dict Of  course,  this  cannot  be  considered,  in 
the  absence  of  a  statement  of  facts. 

There  being  nothing  we  can  review,  the 
judgment  is  affirmed. 


LUSTRESS  V.  STATE.     (No.  3577.) 

(Court  of  Criminal  Appeals  of  Texas.     June  2, 
1915.) 

1.  Cbiminai,  Law   «=»1090—AppEAii— State- 
ment OF  Facts. 

On  a  record  without  a  statement  of  facts  or 
bill  of  exceptions,  nothing  is  presented  which 
the  Court  of  Criminal  Appeals  can  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §»  2653,  2789,  2803-2822, 
2825-2827,  2927^  2928,  2948,  3204;  Dec  Dig. 
<8=>1090.] 

2.  Cbiminai,  Law  «=s>1184  —  Punishment — 
Indetebminatk  Sentence. 

Sentence  for  an  indeterminate  period  of 
from  2  to  45  years  on  a  conviction  for  45  years 
for  pandering  would  be  reformed,  by  entering  a 
sentence  in  accordance  with  the  Indeterminate 
Sentence  Law  (Acts  33d  Leg.  c.  132),  providing 
a  punishment  of  not  less  than  5  years. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3199,  3200;  Dec.  Dig.  <g=3 
1181.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  R.  B.  Young,  Judge. 

R.  B.  Lustress  was  convicted  of  pandering, 
and  he  appeals.    Modified  and  affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  J.  Appellant  was  convicted 
under  a  charge  of  pandering,  and  given  46 
years  in  the  penitentiary. 

[1]  The  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  In  this 
condition  of  the  record,  there  is  notliing  pre- 
sented we  can  review  or  discuss. 

[2]  The  Assistant  Attorney  General  calls 
our  attention  to  the  fact  that  the  Judgment 
should  be  reformed,  so  as  to  comply  with  the 
Indeterminate  Sentence  Law.  That  law  pro- 
vides the  punishment  shall  not  be  less  than 
6  years.  Here  the  conviction  was  for  45 
years.  The  sentence  was  pronounced  for 
an  indeterminate  period  of  from  2  to  45 
years.  The  court  will  correctly  enter  up  the 
Judgment,  and  reform  the  sentence  to  com- 
ply with  the  statute,  fixing  the  punishment 
for  pandering  In  accordance  with  the  Indeter- 
minate Sentence  Law. 

The  Judgment,  therefore,  will  be  reformed 
to  this  extent,  and  affirmed. 


MILLS  V.  STATE.     (No.  3581.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 

1915.) 
Infants  <&=>16  —  Delinquent  Ohildbkn  — 

Statutes— Remedy. 
The  statute  for  proceeding  against  infants 
as  delinquent  children  does  not  create  a  criminal 
offense,  so  that  a  judgment  on  a  trial  under  it 
is  not  appealable,  but  any  remedy  is  by  habeas 
corpus. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  !  16;  Dec.  Dig.  <3=»16.J 

Appeal  from  Dallas  County  Court;  Quen- 
tin  D.  Corley,  Juvenile  Judge. 

Odell  Mills  was  proceeded  against  as  a 
delinquent  child,  and  appeals  from  the  judg- 
ment    Dismissed. 

O.  CL  McDonald,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  J.     Appellant  was  charged 

with  being  a  delinquent  child.  The  only 
question  In  the  case,  the  evidence  not  beiu^ 
before  us,  is  certified  in  a  bill  of  exceptiomi 
by  the  Judge;  that  is,  that  OdeU  Mills  is  a 
married  woman,  though  luder  18  years  of 
age.  The  contention  is  that  a  married  wo- 
man cannot  be  the  subject  of  punishment  or 
correction  under  the  juvenile  act 

The  question  presented  by  the  record,  in 
view  of  the  recent  decision  by  the  majority 
of  this  court  in  Ex  parte  Bartee,  174  S.  W. 
1051,  cannot  be  considered.  It  was  there 
held  that  this  statute  did  not  create  a  crim- 
inal offense,  and  therefore  a  conviction  or  a 
trial,  and  Judgment  under  it,  was  not  the 
subject  of  appeal.  It  was  further  held  that, 
if  the  judgment  was  of  such  a  nature  as 
ought  not  to  hB.re  been  rendered,  the  only 
remedy  was  by  writ  of  habeas  corpus.  Un- 
der that  holding  we  dismiss  the  appeal  for 
want  of  jurisdiction  In  this  court  This  rele- 
gates the  party  to  her  remedy  under  habeas 
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corpus.  The  writer  desires  to  say  that  a 
woman  apon  her  marriage  becomes  of  legal 
age  and  ceases  to  be  a  Juvenile  under  the 
act  of  the  Legislature  for  the  correction  of 
children. 

Under  the  decision  tn  the  Bartee  Case,  the 
appeal  herein  must  be  dismissed ;  and  it  Is 
accordingly  so  ordered. 


JONES  v.  STATE.    (No.  8574.) 

(Court  of  Criminal  Appeals  of  Texas.     June  2, 
1915.) 

1.  Cbimirai,  Law  «=i)1099— Appeait-State- 
MBNT  OF  Facts. 

A  writing  contained  in  the  record  in  a 
criminal  case,  but  signed  by  no  one,  cannot  be 
considered  as  a  statement  of  facts. 

[Ed.  Note. — For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2S68-2880 ;  Dec.  Dig.  €=» 
1099.] 

2.  GKimirAi,  Law  €=31097  —  Apfbai,  —  Pbks- 
ektation  fob  review  —  statement  of 
Facts. 

In  the  absence  of  a  statement  of  facts  on 
appeal  in  a  criminal  case,  a  bill  of  exceptions, 
complaining  of  the  overruling  of  an  appbcation 
for  a  second  continuance,  cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  2862,  2864,  2926,  2934,  2938, 
2939,  2941,  2942,  2947 ;    Dec.  Dig.  «=>1097.] 

Appeal  from  District  Court,  Gonzales  Coun- 
ty; M.  Eennon,  Judge. 

Ivey  Jones  was  convicted  of  murder,  and 
appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDER6AST,  P.  J.  Appellant  was 
convicted  of  murder,  and  his  punishment  as- 
sessed at  25  years'  confinement  in  the  peni- 
tentiary. 

[1]  There  la  no  statement  of  facts  with  the 
record.  What  may  have  been  intended  as 
the  basis  for  a  statement  of  facts  is  found 
with  the  record.  It  is  signed  by  no  one,  not 
even  a  stenographer,  by  the  attorneys  for 
neither  side,  nor  by  the  presiding  Judge. 
Hence  it  cannot  be  considered  as  a  statement 
of  tacts. 

[2]  There  are  only  two  bills  of  exceptions 
in  the  record.  One  is  to  the  court's  overrul- 
ing of  the  application  for  a  second  continu- 
ance. This  cannot  be  reviewed,  in  the  absence 
of  a  statement  of  facts.  The  other  bill  is  to 
the  court's  refusing  to  sustain  bis  challenge 
of  a  certain  juror.  This,  even  If  we  could 
consider  it  In  the  absence  of  a  statement  of 
facts,  shows  no  error  In  the  court's  ruling. 

The  Judgment  is  therefore  affirmed. 


HAMMONS  V,  STATE.     (No.  3543.) 

(Conrt  of  Criminal  Appeals  of  Texas.    June  2, 
1915.) 

1.  EOUICIDE      «=3l90  —  E>VIDBNCE  —  THBEATS 
AQAINBT  CODETENDANT. 

Evidence  of  threats  of  the  deceased  that  he 
VOQld  kill  one  jointly  charged  with  the  defend- 
iBt  vith  killing  deceased  was  not  admissible  on 


the  trial  of  defendant  alone ;  it  not  being  shown 
that  he  had  knowledge  of  such  threats. 

[Ed.  Note. — For  other  cases,  see  Ho'micide, 
Cent  Dig.  ff  399-413;   Dec.  Dig.  <S=>190.] 

2.  HOUICIDB     «=>300  — iNSTBUCnONB  — SEU- 

Defense. 

Pursnit  of  deceased  vrith  intent  to  kill  him 
was  an  overt  act,  depriving  defendant  of  the 
right  of  self-defense  and  justifying  refusal  of 
an  instruction  that  though  defendant  pursued 
deceased  with  intent  to  kill  him,  yet  if  when  he 
overtook  deceased  he  drew  a  pistol  and  fired,  de- 
fendant would  be  justified  in  killing  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  K  614,  616-620,  622-630;  Dec.  Dig. 
<S=>300.] 

3.  Homicide   €=»309  — Inbtbtjctions  — Mah- 
bi.acohteb. 

Where  defendant  pursued  deceased  until  he 
overtook  him,  when  deceasedj  not  saying  any- 
thing, fired  at  defendant,  and  in  the  shooting  de- 
ceased was  killed,  it  was  a  case,  either  of  mur- 
der or  a  homicide,  justified  bj;  self-defense,  and 
it  was  proper  to  refuse  to  instruct  on  man- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  649,  650,  652-655 ;  Dec  Dig.  «=> 
309.] 

4.  HOMIOIDE        e=5»190— EVIDBNOB— THBEATS— 

Ghabacteb  of  Deceased. 

Where  evidence  was  admitted  that  deceas- 
ed bad  said  he  was  going  to  kill  defendant, 
which  threats  were  communicated  to  defendant, 
it  was  error  to  refuse  to  permit  evidence  that 
deceased  at  the  same  time  said  it  would  not  be 
the  first  man  he  had  killed,  as  he  bad  killed  one 
in  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  399-413;   Dec.  Dig.  <8=>190.] 

5.  Homicide    ®=»169— Evidence— Avoidance 
of  Difficulty — Conduct  of  Deceased. 

Where  there  was  evidence  that  op  a  day 
preceding  that  of  the  killing  defendant  was  go- 
ing from  store  to  store  with  part  of  a  buggy 
shaft  about  two  feet  long  lookmg  for  deceased, 
it  was  error  to  admit  evidence  that  deceased 
sought  advice  as  to  what  he  should  do,  and  fol- 
lowed it  by  going  to  his  home,  where  it  was  not 
shown  that  defendant  knew  that  deceased  was 
trying  to  evade  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f{  341-350;   Dec  Dig.  «=>169.] 

6.  Homicide  ®=3300  —  Self-defense  —  In- 
btrdctions. 

Where  self-defense  was  Involved,  the  court 
erred  in  falling  to  instruct  that  if  deceased  was 
armed  with  a  pistol  and  shot  at  defendant,  the 
law  presumed  deceased  intended  to  kill  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §i  614,  616-620,  622-630;  Dec.  Dig. 
<3=»300.] 

7.  Homicide     ®=»300— Self-Defense — Rela'- 
TivE  Stbength  of  Pabties. 

Where  the  killing  occurred  in  a  shooting 
which  defendant  claimed  was  begun  by  deceased, 
it  was  error  to  instruct  the  jury  that  they  could 
take  into  consideration  the  relative  strength 
of  the  parties. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614,  616-620,  622-630;  Dec  Dig. 
<S=9300.] 

8.  Homicide  <S=»300— Instructions  — Undue 
Emphasis — Self-defense. 

Where  an  instruction  had  been  given,  prop- 
erly limiting  defendant's  right  of  self-defense, 
the  repetition  of  such  limitation  in  another  in- 
struction was  placing  an  undue  emphasis  on 
that  phase  of  the  law. 

[Ed.  Note. — For  other  ca.ses,  see  Homicide, 
Cent.  Dig.  §§  614,  616-620,  62^-630;  Dec  Dig. 
®=300.] 
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Appeal  from  District  Court,  Bowie  Coun- 
ty;  H.  F.  O'Neal,  Judge. 

Mack  Hammons  was  convicted  of  murder, 
and  appeala    Reversed. 

J.  Q.  Mahaffey  and  Joe  Hughes,  both  of 
Texarkana,  for  appellant  O.  C.  McDonald, 
Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punlshmenk  assessed  at  15 
years'  coufinement  In  the  penitentiary. 

[1]  The  evidence  would  show  that  there 
was  a  dance  at  the  residence  of  deceased 
some  three  weeks  or  a  month  before  appel- 
lant killed  Pearl  Stroud.  Api)ellant  played 
the  violin  at  this  dance.  A  difficulty  arose 
between  appellant  and  bis  brother,  Zack 
Hammons.  Deceased  attempted  to  Interfere 
In  this  difficulty,  and  appellant  and  Stroud 
had  a  difficulty.  Witnesses  for  defendant 
say  that  next  morning,  when  Joe  Hokes  went 
to  deceased's  home  after  his  watch,  deceased 
cursed  Joe  Hokes,  and  used  very  approbrlous 
language  towards  appellant,  saying  he  was 
going  to  whip  appellant  when  he  met  him, 
one  saying  that  deceased  said  he  was  going 
to  kUl  appellant  on  sight  The  evidence 
makes  it  clear  that  appellant  was  told  about 
this  matter,  and  he  later  saw  deceased ;  de- 
ceased denied  making  any  such  remarks,  and 
he  and  appellant  apparently,  according  to 
the  record,  became  friendly.  Several  wit- 
nesses for  appellant  say  they  saw  deceased 
subsequent  to  this  time,  and  he  told  them, 
while  he  denied  making  the  remarks  attrib- 
uted to  him,  and  made  friends,  he  did  so  to 
get  an  opportunity  to  kill  appellant,  and  they 
so  Informed  appellant.  Two  witnesses  also 
testify  that  they  had  heard  that  deceased  on 
one  occasion  had  sought  to  waylay  appellant 
and  kill  him,  and  had  so  informed  appellant. 
Defendant  sought  also  to  introduce  threats 
that  deceased  is  alleged  to  have  made  that 
he  would  also  kill  Joe  Hokes,  contending 
that,  as  appellant  and  Hokes  were  Jointly 
charged  with  the  offense  of  killing  deceased, 
this  testimony  would  also  be  admissible. 
Appellant  alone  was  on  trial,  and  we  do 
not  think  the  threats,  if  any  made,  to  do 
Hokes  bodily  harm  were  admissible.  It  \a 
not  shown  that  he  had  knowledge  of  such 
threats,  and  they  could,  in  no  way,  have  in- 
fluenced his  action.  The  only  threats  in  the 
record,  after  appellant  admits  he  saw  de- 
ceased, and  he  had  denied  making  any  such 
threats  as  the  witnesses  say  they  communi- 
cated to  appellant,  is  the  threat  that  de- 
ceased had  said  "be  made  friends  with  ap- 
pellant to  get  the  drop  on  him  and  kill  him," 
and  evidence  of  Ed  Autrey  and  Grover  White 
that  they  told  appellant  that  they  had  heard 
that  deceased  was  waylaying  the  road  for 
him.  Will  Autrey  also  testified  he  told  ap- 
pellant that  Stroud,  deceased,  was  hunting 
for  him  with  a  gun.  They  also  say  these 
matters  were  communicated  to  appellant  pri- 
or to  the  day  of  the  fatal  difficulty. 


On  Sunday,  the  5th  day  of  April,  It  ap- 
pears that  appellant,  Joe  Hokes,  J.  T.  Mark- 
ham,  Grover  White,  Monroe  Hicks,  and 
Dump  Hicks  bad  all  gathered  at  the  home  of 
George  Hleks.  While  they  were  there,  some 
engaged  in  playing  checkers,  and  others  en- 
gaged In  "pitching  dollars,"  deceased  rode 
up,  called  Mr.  Dump  Hicks  to  one  side,  and 
borrowed  a  plow  from  him  to  break  some 
land.  As  he  started  off,  appellant  and  Joe 
Hokes  started  towards  deceased  and  told 
him  to  hold  on  a  minute,  they  wanted  to 
see  him.  Deceased  got  on  his  horse  and  start- 
ed off,  when  appellant  called  to  him,  either, 
"Run,  you  coward,"  or  "Run,  you  cowardly 
son  of  a  bitch."  Deceased  proceeded  on  his 
way,  his  horse  traveling  in  a  lope.  As  he 
started  off,  appellant  remarked  If  he  had  a 
horse  he  would  overtake  deceased.  Joe 
Hokes  remarked  he  had  a  horse  at  Grover 
White's,  a  short  distance  away,  and  he  would 
go  and  get  It.  He  did  so,  and  as  he  drove 
back,  appellant  got  in  the  buggy  with  him. 
At  this  time  some  of  those  present  suggest- 
ed that  they  do  not  go  after  deceased ;  that  he 
wouTd  be  at  Dump  Hicks'  the  next  day  after 
the  plow  he  had  borrowed,  and  they  could 
see  him  then.  Joe  Hokes  said  he  had  to 
plant  com  the  next  day,  and  appellant  and 
Hokes  put  their  horse  in  a  run  going  after 
deceased.  They  overtook  him  near  the  home 
of  Jim  Stinson,  when  the  fatal  shooting  took 
place.  Deceased  was  riding  a  two  year  old 
pony,  and  never  stopped  running  the  pony 
until  after  he  was  shot  and  he  had  arrived 
at  the  home  of  Doc  Autrey.  The  testimony 
of  appellant  would  show  that,  when  they  had 
pursued  the  deceased  for  about  a  mUe,  tbey 
overtook  him,  aud  when  they  did  do  so,  de- 
ceased turned  In  his  saddle  and  shot  at  them, 
when  both  appellant  and  Joe  Hokes  returned 
the  shot.  Some  of  the  testimony  would  indi- 
cate that  when  appellant  and  Hokes  overtook 
deceased,  they  stopped  the  buggy  and  shot  at 
deceased,  when  he  returned  the  shot.  Their 
contention  is  that,  when  they  caught  up  vrtth 
him,  they  called  to  him  to  "Hold  on,  we  want 
to  have  a  friendly  talk  with  you,"  when  de- 
ceased drew  his  pistol  and  fired.  They  then 
stopped  their  buggy  and  began  shooting  at 
deceased  as  he  continued  to  flee,  emptying 
their  pistols. 

[2]  Appellant  requested  the  court  to  in- 
struct the  Jury  that  even  though  he  and  Joe 
Hokes  pursued  the  deceased  with  the  inten- 
tion to  Idll  him,  yet  If  when  they  overtook  de- 
ceased he  drew  a  pistol  and  fired,  appellant 
would  be  Justifiable  in  killing  him.  We  do 
not  think  this  is  the  law  under  the  facts  In 
this  case.  It  Is  true  that,  even  If  one  goes 
to  where  another  person  is  with  the  intention 
of  killing  him,  yet  If  he  commits  no  overt  act 
to  bring  on  the  difficulty,  he  would  not  be  de- 
prived of  his  right  to  defend  himself  from  an 
assault  then  made  on  him.  But  the  evidence 
in  this  case  presents  no  such  state  of  case. 
When  he  fled  from  them  from  the  home  Of 
George  Hicks,   and   they  got  a  horse  and 
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buggy  and  pursued  him  at  a  rate  of  speed 
to  cause  those  who  saw  them  comiug  to  say, 
"Look,  Joe  Hokes'  horse  is  ruining  away," 
it  was  such  an  overt  act  in  and  of  itself 
that  if  they  pursued  him  with  the  intent  to 
kill  him  or  do  the  deceased  serious  bodily 
iojory  as  to  deprive  themselves  of  the  right 
of  self-defense. 

[3]  Xeither  do  we  think  the  court  erred 
under  the  evidence  now  before  us  in  refusing 
to  sobmit  the  Issue  of  manslaughter.  They 
by  their  course  in  pursuing  deceased  brought 
about  the  occasion  of  the  dlfflculty.  Nothing 
was  said  at  the  time  of  the  difficulty  by  de- 
ceased ;  he  continued  to  flee  even'  though  he 
may  have  shot  first  If  they  pursued  him 
with  no  Intention  to  bring  on  a  difficulty 
tbat  might  result  in  death,  self-defense  might 
be  in  the  case,  but  not  manslaughter.  And 
if  they  pursued  him  with  the  intention  to 
kill  or  do  htm  serious  bodily  Injury,  neither 
manslaughter  nor  self-defense  would  be  in 
the  case.  That  manslaughter  is  not  In  the 
case  is  evidenced  by  the  testimony  of  appel- 
lant He  admits  that  after  he  emptied  his 
pistol,  and  deceased  had  fled  from  their 
sight,  he  got  oat  of  his  buggy  and  got  the 
hat  of  deceased,  which  he  bad  lost  In  his 
flight;  that  they  drove  back  up  the  road,  and 
met  Mr.  Marldiam  and  others,  who  had  fol- 
lowed on  after  them,  and  was  asked,  "Did 
yon  get  him?"  Appellant  responded,  "No; 
we  got  his  hat,"  and  then  testiSes: 

"Tea ;  wa  held  np  onr  riz-shooters,  and  Hokes 
said,  'I  emptied  miDe/  and  I  said  'I  emptied 
mioe,'  and  I  said,  'If  I  didn't  get  him,  my  gun 
is  wrong.'   I  think  I  said  those  very  words." 

This  Indicates  anything  else  but  a  state  of 
mind  which  would  reduce  an  offense  to  man- 
slaaghter. 

[4]  The  court  submitted  the  issue  of  self- 
defense,  and  if  self-defense  Is  raised  by  the 
testimouy,  there  are  several  matters  com- 
plained of  that  will  necessitate  a  reversal  of 
the  case.  In  the  first  place,  appellant  proved 
by  Josh  Hicks  that  be  had  heard  deceased 
say  he  was  going  to  kill  appellant  on  first 
sight,  and  tbat  in  the  same  conversation  de- 
ceased told  him  (Hicks)  that  he  (deceased) 
bad  killed  one  man  in  Oltlahoma,  and  that 
he  communicated  this  conversation  to  appel- 
lant The  court  permitted  the  witness  to  tes- 
tify what  deceased  had  said  about  killing 
appellant,  but  refused  to  permit  him  to  tes- 
tify what  deceased  had  said  about  killing  a 
man  In  Oklahoma.  In  this  the  court  erred. 
The  fact  that  deceased  in  a  conversation  had 
said  he  was  going  to  kill  appellant,  and  at  the 
same  time  said  it  would  not  be  the  first  man 
he  killed,  as  he  had  killed  one  in  Oklahoma, 
would  have  much  to  do  with  appellant  In 
judging  the  weight  to  give  such  threat,  and 
in  Judging  the  character  of  man  with  whom 
he  had  trouble. 

[6]  Again,  the  court  permitted  Rev.  M.  O. 
Nelson  and  H.  S.  Irby  to  testify  that  on  the 
day  preceding  the  homicide  they  saw  appel- 
lant In  the  town  of  Maud ;  that  he  had  part 


of  a  buggy  shaft  about  two  feet  long;  that 
he  went  to  first  one  store  and  then  another, 
and  looked  in  as  tf  looking  for  some  one; 
that  deceased  was  In  town  at  that  time.  Un- 
der the  facts  and  circumstances  In  this  case, 
this  much  of  the  testimony  was  admissible, 
as  the  Jury  would  be  authorized  to  find  that 
deceased  was  the  person  he  was  looking  for, 
and  had  then  determined  to  kill  him  or  do 
him  some  serious  bodily  Injury  If  he  could 
find  blm,  but  falling  to  find  him  on  that  day, 
the  next  day,  when  he  saw  him,  he  pursued 
him  and  killed  him.  However,  Mr.  Irby  was 
also  permitted  to  testify: 

"I  remember  seeing  Stroud  In  the  store— he 
was  trading  there  at  the  time — and  I  went  on 
back  up  there  to  my  place  of  business,  and 
Stroud  was  in  there  when  I  went  back,  and  I 
called  him  in  the  back  of  the  store  and  asked 
him  what  was  the  matter  with  him  and  Ilam- 
mons  (interrupted  by  an  objection  and  ruling). 
He  told  me  tbat  he  and  Hammons  had  had  a 
fight  at  Stroud's  house  sometime  back,  at  a 
dance,  and  I  told  him  (interrupted  by  an  objec- 
tion and  ruling).  Stroud  told  me  be  didn't 
want  to  have  no  trouble,  and  asked  me  what 
to  da  and  I  told  him  if  I  was  in  his  place  I 
would  go  on  home,  and  he  had  his  wife  and  an- 
other lady  with  him — I  don't  remember  who  she 
was,  whether  his  wife's  sister,  or  his  sister — 
and  he  was  in  a  wagon,  and  I  advised  him  to 
go  out  there  and  get  in  the  wagon  between  the 
young  lady  and  his  wife  and  drive  on  home, 
and  he  did  just  what  I  told  him," 

Mr.  Nelson  was  permitted  to  testify,  in 
substance,  to  the  same  thing.  In  approving 
the  bills  the  court  states: 

"I  permitted  this  testimony  because  it  tended 
to  show  that  deceased  was  trying  to  avoid  a 
difficulty  with  defendant,  or  to  evade  a  meet- 
ing with  defendant." 

If  appellant  had  been  shown  to  be  aware 
of  these  facts,  then  the  testimony  would 
have  been  admissible,  but  there  is  nothing  in 
the  record  to  show  that  fact.  There  is  noth- 
ing to  show  that  appellant  was  aware  of  the 
fact  that  deceased  was  trying  to  evade  him 
and  avoid  a  difficulty  with  him,  other  than 
tbat  he  rode  off  when  he  accosted  him  the 
next  day.  On  the  other  hand.  If  the  testi- 
mony of  his  witnesses  is  to  be  believed,  de- 
ceased had  said  he  was  going  to  kill  appel- 
lant on  sight,  and  had,  In  fact,  waylaid  the 
road  to  accomplish  that  purpose. 

[6]  Again,  if  self-defense  is  In  the  case,  the 
complaint  of  appellant  that  the  court  erred 
in  falling  to  Instruct  the  jury  that  If  deceas- 
ed was  armed  with  a  pistol  and  shot  at  ap- 
pellant the  law  presumed  the  deceased  in- 
tended to  kUl  appellant  presents  error. 
Clark  T.  State,  56  Tex.  Cr.  R.  294,  120  S.  W. 
179;  Scott  V.  State,  46  Tex.  Cr.  R.  313,  81  S. 
W.  950. 

[7]  Also  the  criticism  that  the  court  should 
not  have  instructed  the  jury  that  they  could 
take  Into  consideration  the  "relative  strength 
of  the  parties"  is  well  fotinded.  The  evi- 
dence shows  that  deceased  weighed  only  from 
116  to  120  pounds,  while  appellant  would 
weigh  170  pounds.  When  one  man  Is  shoot- 
ing at  another  with  a  pistol,  the  fact  that  the 
man  who  Is  shooting  at  you  is  the  smaller 
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man  of  tbe  two  can  make  but  little  differ- 
ence, and  the  Jury  might  have  been  misled. 

[$]  Neither  should  the  court  have  given 
both  paragraphs  7  and  9  of  the  charge,  both 
of  them  limiting  appellant's  right  of  self-de- 
fense. This  was  unduly  emphasizing  that 
phase  of  the  case.  Paragraph  7  sufficiently 
presented  that  phase  of  the  law,  and  the  crit- 
icisms thereof  are  wlthont  merit,  but  para- 
graph 9  should  not  have  been  given. 

The  other  matters  complained  of  in  the 
record  we  do  not  deem  it  necessary  to  dis- 
cuss. We  have  said  what  we  have  on  the 
theory  that  the  evidence  raised  the  Issue  of 
self-defense.  The  trial  court  apparently 
thought  so,  and  submitted  that  issue  to  the 
Jury.  From  reading  the  record  we  have  very 
grave  doubts  that  it  does  do  so.  Even 
though  deceased  had  said  he  was  going  to 
kill  appellant  on  sight,  he  did  not  attempt  to 
do  so  when  he  saw  appellant.  On  the  other 
hand,  when  he  got  through  with  his  business 
he  started  away,  appellant  called  to  him,  and 
he  made  his  horse  lope  off,  appellant  calling 
to  him,  to  say  the  least,  "Run,  you  coward." 
Appellant  then  secures  a  conveyance  and 
takes  after  him  for  the  purpose  of  overtak- 
ing him,  as  be  says,  to  see  him  about  the  re- 
marks he  heard  deceased  had  been  making, 
also  testifying,  "Tcs;  I  realized  I  might 
have  trouble  if  I  caught  him."  And  in  an- 
swer to  the  question,  "Ton  were  not  seddng 
him  for  a  friendly  conversation  then"  appel- 
lant replied: 

"He  could  have  said,  *I  am  sorry  for  it' ;  if 
he  bad  said  something  like  that,  there  would 
have  been  no  trouble." 

This  does  not,  to  our  minds,  convey  the  im- 
pression that  appellant  was  running  down 
deceased  with  a  view  to  an  amicable  settle- 
ment of  their  troubles,  but  rather  he  pursued 
him  with  no  such  intention  or  expectation. 
However,  the  trial  court  seemed  to  think  that 
the  fact  that  appellant,  on  direct  examina- 
tion, testified  he  sought  to  overtake  deceased 
to  settle  their  troubles  peaceably,  and  fur- 
ther testified  that  when  he  overtook  deceased 
he  said,  "Hold  on,  we  want  to  have  a  friend- 
ly talk  with  you,  and  see  If  we  can  get  this 
trouble  stopped,"  deceased  then  pulled  his 
pistol,  when  appellant  says  he  called  to  him: 
Don't  start  anything  like  that ;  all  we  want 
is  a  peaceable  settlement" — presented  the  is- 
sue that  his  pursuit  of  deceased  may  have 
been  only  to  affect  an  adjustment  of  their 
difficulties,  with  no  Intention  to  barm  deceas- 
ed, and  therefore  raised  the  issue  of  self-de- 
fense. Of  course,  if  this  is  the  correct  view 
of  the  testimony,  the  trial  court  was  correct 
in  thinking  that  the  Issue  was  in  the  case. 
He  saw  the  witnesses  and  heard  them  all  tes- 
tify, and  is  more  capable  of  Judging  this  mat- 
ter than  we  are  from  the  mere  typewritten 
sheet  of  the  testimony.  And  taking  this  view 
of  the  testimony,  we  have  pointed  out  the 
above  errors  in  the  record  on  the  theory  that 
self-defense  is  raised  by  tbe  testimony.    Had 


the  trial  court  held  there  was  no  self-defense 
under  the  testimony,  when  we  take  all  of  ap- 
pellant's testimony,  we  would  sustain  his  rul- 
ing, for  as  held  by  this  court  in  Thumm  ▼. 
State,  24  Tex.  App.  700,  7  S.  W.  236: 

"It  is  an  elementary  principle  of  the  law  that 
self-defense  is  a  defensive,  not  an  offensive  act." 

Judge  Willson  further  says  in  that  opin- 
ion: 

"But,  again,  to  one  who  brings  on  an  affray 
or  who  prepares  himself  for  an  encounter  in 
which  he  intends  to  wreak  his  malice,  the  plea 
of  self-defense  is  not  available,  though  his  own 
life  be  imperiled  in  the  affray.  If  a  person  by 
bis  own  wrongful  act  brings  about  the  neces- 
sity of  taking  tbe  life  of  another,  to  prevent  be- 
ing himaelf  killed,  he  cannot  say  that  such  kill- 
ing was  in  his  necessary  self-defense.  A  per- 
son cannot  avail  himself  of  a  necessity  which 
he  had  knowingly  and  willfully  brought  upon 
himself.  Willson's  Texas  Grim.  Laws,  §  OSl. 
If  a  person  voluntarily  engage  in  a  combat, 
knowing  that  it  will  or  many  result  in  death, 
or  some  serious  bodily  injury  which  may  pro- 
duce the  death  of  his  adversary  or  himself,  he 
cannot  claim  that  he  is  acting  in  self-defense. 
Willson's  Texas  Grim.  Laws,  {  982. 

"Apply  these  rules  to  the  facts.  Defendant 
brought  on  the  affray,  and  evidently  with  the 
intention  to  wreak  his  malice  upon  tbe  deceased. 
If  any  necessity  arose  for  him  to  kill  the  de- 
ceased to  protect  himself  from  injury,  that  ne- 
cessity was  produced  by  his  own  willful  and  ma- 
licious act" 

We  would  emphasize  the  law  as  announced 
by  Judge  Willson  in  that  case,  and  we  gather 
the  impression  from  appellant's  own  testi- 
mony he  pursued  deceased  to  force  him  to 
humbly  apologize,  or  else  to  wreak  his  ven- 
geance upon  him.  But  in  deference  to  the 
view  taken  by  the  trial  court  we  do  not  feel 
authorized  to  bold  that  the  issue  was  not 
raised,  and  for  that  reason  the  errors  above 
pointed  out  present  reversible  error.  And  If 
self-defense  was  raised,  then  the  matters 
hereinbefore  referred  to  necessitate  a  rever- 
sal, and  the  Judgment  is  reversed,  and  the 
cause  remanded. 


HAMILTON  V.   STATE.     (No.  3556.) 

(Court  of  Criminal  Appeals  of  Texas.    May  19, 

1915.    Behearing  Denied  June  16, 

1915.) 

BtTBGLABY  lS=»42— StJBTICrENCT  OF  EVIOEHCE. 

Evidence  of  the  identity  of  fan,  taken  under 
drcufflstances  constituting  burglary,  with  a  fan 
fbken  by  defendant  to  a  certain  place,  defendant 
making  no  explanation,  but  only  a  denial,  war- 
rants a  conviction  of  burglary. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  §§  80,  104-107 ;  Dec.  Dig.  <8=»42.] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;    O.  W.  Robinson,  Judge. 

Kyle  Hamilton  was  convicted,  and  appeals. 
Affirmed. 

A.  J.  Schnitzel  and  V.  M.  Olark,  both  of 
Houston,  for  appellant.  C.  O.  McDonald, 
Aast  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  CMivlcted  of 
burglary,    and   his   punishment   assessed   at 
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two  yeaifl^  confinement  In  the  State  peniten- 
tiary. 

There  are  no  bills  of  exception  In  the  rec- 
ord, and  no  exception  was  reserved  to  the 
cbarge  of  the  conrt  as  given;  consequently 
the  only  question  we  can  review  is:  Will 
tbe  testimony  sostaln  a  convlcti(»i? 

B.  T.  Mayes  testifies  to  the  loss  of  an  elec- 
tric fan ;  that  it  was  taken  without  bis  con- 
seot;  and  the  facts  show  that  whoever  took 
It  Is  guilty  "Of  burglary.  The  facts  relied  on 
by  the  state  to  show  that  appellant  took  it 
are  that  on  the  day  of  the  loss  of  tbe  fan  ap- 
pellant stopped  and  talked  to  Mr.  Mayes,  and 
could  have  and  doubtless  did  see  the  fan. 
This  was  about  B  o'clock  in  tbe  afternoon, 
and  the  fan  was  stolen  between  dark  and  12 
o'clock  that  night  Mayes  says  be  had 
scratched  hla  initials,  "R.  T.  M.,"  on  tbe 
blade  of  his  fan  with  a  knife ;  tbat  tbe  fan 
the  officers  recovered  looks  like  the  same  size 
fan;  that  there  was  an  "R"  on  the  blade; 
that  the  next  letter  looked  like  a  "T"  scratch- 
ed over,  and  there  was  an  "M"  on  the  fan; 
and  said,  considering  the  letters  found  on 
the  fan,  its  shape  and  size,  etc.,  in  his  t>e8t 
Judgment  it  was  the  fan  he  lost.  The  offi- 
cer testified  to  getting  the  fan  at  a  fancy 
house  in  Galveston,  appellant  being  present 
when  he  got  the  fan  introduced  in  evidence, 
and  the  evidence  would  authorize  a  finding 
that  appellant  had  carried  the  fan  to  this 
bouse. 

Appellant  does  not  explain  where  he  got 
the  fan  he  carried  to  the  woman's  house,  if 
he  carried  it  there,  contending  he  did  not  do 
80,  but  says  the  fan  the  officers  got  from  the 
house  was  not  in  the  condition  of  the  f&n  in- 
troduced in  evidence,  saying: 

"It  has  not  got  tbe  same  appearance  now  it 
had  when  the  officer  got  it.  It  was  shiny  and  a 
new-looking  fan,  and  the  blades  were  brass  and 
polished,  and  not  a  scratch  or  blemish  on  the 
thing,  and  did  ont  have  a  mark  on  it." 

We  are  of  tbe  opinion  tbe  evidence  au- 
thorized a  conviction,  and  tbe  trial  court  did 
not  err  In  so  holding. 

Tbe  judgment  is  affirmed. 


HOWE  V.  STATE.    (No.  3652.) 

(Conrt  of  Criminal  Appeals  of  Texas.    May  26, 
1915.     Behearing  Denied  June  16,  1916.) 

1.  CBimNAi,  Law  «=»419,  420  —  Evidehob — 
Heabsat. 

Testimony  as  to  what  others  told  witness 
that  deceased  bad  said  would  be  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  973-983;  Dec.  Dig.  «=» 
419,  420.1 

2.  HOICICIDK  «S9l68— BVIDENCB— Thbkats. 

A  threat  made  by  defendant  to  kill  is  ad- 
missible, though  deceiMed's  name  was  not  men- 
tioned at  the  time,  if  it  can  be  reasonably 
gathered  from  the  evidence  that  deceased  was 
then  meant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  293-296;   Dec.  Dig.  «=»158.1 


8.  HomciDB  «=>igO— EvinxNCK— UHCoionr- 
lUCATBo  Statements  oe  Deokasbd. 
Defendant  having  Introduced  evidence  of 
uncommunicated  threats  of  deceased  against 
him,  as  bearing  on  the  acts  and  conduct  of  de- 
ceased at  the  time  of  the  homicide,  as  permis- 
sible where  self-defense  is  in  issue,  the  state, 
to  rebut  such  evidence,  may  introduce  evidence 
of  statements  of  deceased,  uncommunicated  to 
defendant,  made  after  the  threats,  and  jnst  be- 
fore the  homicide,  to  show  a  changed  state  of 
mind. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  399-413;   Dec.  Dig.  <S=»190.] 

4.  Homicide  ®=>309— Evidence — Manslaxioh- 

TEB. 

Evidence  in  a  homicide  case  held  not  to 
raise  the  issue  of  manslaughter,  but  of  self- 
defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  649,  650,  652-656;  Dec.  Dig.  «=» 
809.] 

6.  CantiwAL  Law  «=»938— New  Tkiai^Nbw- 

LT    DiBCOVEBED    EVIDENCE. 

As  regards  a  new  trial,  the  testimony  of 
one  for  whom  defendant  had  issued  process,  and 
of  which  he  knew  before  trial,  and  of  whose  ab- 
sence he  knew,  when  announced  ready  for 
trial,  was  not  newly  discovered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2306-2315.  2817;  Dec.  Dig. 
<S=»938.] 

6.  Cbuunal  Law  <s=>939— New  Tbiai/— New- 
ly Discovered  Evidence— Diliqence. 

As  regards  a  new  trial  for  testimony  of  per- 
sons who  were  at  the  scene  of  tbe  homicide, 
there  was  lack  of  diligence  in  not  discovering 
it  for  the  trial,  which  was  three  months  after 
the  killing;  defendant's  father  and  grown  broth- 
ers, interested  in  his  case,  living  In  the  neigh- 
borhood. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2318-2323;  Dec  Dig.  «s> 
939.] 

7.  Cbiminax.  Law   «s3941  —  New   Tbial  — 
"Cumulative  Evidence." 

Evidence  is  cumulative,  for  which,  though 
newly  discovered,  new  trial  will  not  be  granted, 
where  it  only  multiplies  witnesses  as  to  one  or 
more  facts  sworn  to  at  the  trial,  or  only  adds 
other  circumstances  of  the  same  general  char- 
acter. 

[EA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2328-2330;  Dec.  Dig.  «s> 
941. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Cumulative  Evidence.] 

8.  CBniiNAL  Law  «=3957— New  Tbiai^-Heab- 
INO — Evidence. 

It  cannot  be  said  the  court  erred  in  over- 
ruling a  motion  for  new  trial,  though  B.  filed 
an  affidavit  that  he  talked  with  B.,  one  of  the 
jurors,  about  the  case,  and  at  his  request  de- 
tailed to  him  the  facts  within  his  knowledge, 
and  that  B.  expressed  the  opinion  that  defend- 
ant should  be  severely  punished;  E.  having  in 
his  testimony,  on  the  hearing  of  the  motion,  re- 
fused to  positively  identify  B.  as  the  man  he 
talked  with,  who  was  clean  shaven,  while  B.  at 
the  hearing  had  whiskers,  and  B.  by  affidavit 
and  at  the  hearing  having  denied  any  such  con- 
versation with  E.  or  any  one  else. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2392-2395;  Dec.  Dig.  «=» 
957.] 

Appeal  from  District  Court,  Bowie  County; 
H.  F.  O'Neal,  Judge. 

Clarence  Howe  was  convicted,  and  appeals. 
Affirmed. 
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O'Neal  &  Allday,  of  Atlanta,  and  Jones  & 
Henry,  of  De  Kalb,  for  appellant  C.  C.  Mc- 
Donald, Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  bis  punishment  assessed  at  fire 
years'  confinement  In  the  state  penitentiary, 
from  which  judgment  he  prosecutes  this  ap- 
peal. 

It  appears  that  appellant  and  deceased  had 
been  friends  for  many  years  until  about 
April  of  last  year.  Deceased  was  a  member 
of  the  mercantile  firm  of  Murphy  Bros.,  do- 
ing business  at  Maud,  In  Bowie  county;  the 
members  of  the  firm  being  Al  Murphy  and 
deceased,  Lee  Murphy.  Deceased  was  about 
28  years  of  age.  Some  time  prior  to  last 
April  appellant's  father,  Emmett  Howe,  went 
into  the  livery  business  at  Maud,  and  his  two 
sons,  Henry  Howe  and  appellant,  were  as- 
sisting him  In  running  the  stable.  Henry  is 
about  21  years  of  age,  while  appellant  was 
only  18.  It  appears  that  when  Emmett  Howe 
went  Into  the  livery  business  he  solicited  the 
hauling  of  Muridiy  Bros.,  and  agreed  to  do 
the  hauling  at  a  given  price;  Murphy  Bros, 
representing  to  them  that  they  bad  more 
hauling  than  any  other  firm  in  the  town. 
Henry  says  that,  after  doing  the  hauling  for 
a  while,  they  ascertained  other  firms  In  the 
town  had  as  much  hauling  to  do  as  did  Mur- 
phy Bros.,  and  they  notified  Lee  Murphy  that 
they  could  no  longer  haul  at  the  price  agreed 
on,  but  would  in  future  charge  them  the 
same  as  others  were  charged.  Murphy  Bros, 
ceased  giving  their  hauling  to  appellant's 
father,  and  had  others  to  haul  for  them. 

[1]  Emmett  Howe,  appellant,  and  his  broth- 
er all  say  that  deceased  not  only  ceased  to 
patronize  them,  but  threw  their  Influence  in 
favor  of  another  livery  stable  In  the  town, 
and  refused  to  purchase  from  drummers  who 
patronized  their  livery  stable,  thus  material- 
ly injuring  their  business.  And  here  we 
might  say  the  court  did  not  err  in  refusing  to 
permit  Mr.  Emmett  Howe  to  testify  what  the 
drummers  told  him  deceased  had  said  about 
patronizing  his  stable.  This  would  be  hear- 
say and  Inadmissible.  If  appellant  desired 
to  prove  what  deceased  had  said  to  the  drum- 
mers about  patronizing  his  father's  livery 
business,  he  should  have  called  the  drummers 
to  so  testify.  This  culminated  In  trouble  in 
April  of  last  year;  Henry  Howe  saying  be 
went  to  see  deceased  about  the  matter,  and 
while  they  were  talking  appellant  came  up. 
Without  discussing  who  brought  about  the 
difiiculty  that  ensued,  it  appears  that  appel- 
lant and  bis  brother  got  the  best  of  this 
difficulty,  having  to  be  pulled  off  of  deceased. 
Roy  Beard  testified  that  on  the  day  of  this 
difficulty,  and  immediately  thereafter,  appel- 
lant came  to  his  father's  restaurant,  and  In 
talldng  with  him  said  he  was  going  to  kill 
Lee  Murphy,  the  man  he  afterwards  killed. 
In  October.  According  to  defendant's  testi- 
mony deceased  entertained  ill  will  towards 
blm  from  the  date  of  this  difficulty  In  April 


until  the  day  of  the  homicide,  and  on  several 
different  occasions,  had  made  threats  to  kill 
him,  some  of  which  were  communicated  and 
some  of  which  were  not 

[2]  The  state  called  L.  E.  Fisher,  who  tes- 
tified that  he  was  with  appellant  the  latter 
part  of  July  talking  to  him,  when  Lee  Mur- 
phy, the  deceased,  drove  by,  and  appellant 
then  remarked  to  him,  "He  bet  be  would  kill 
somebody  before  Christmas."     It  Is  a  fact 
that  he  did  kill  somebody  before  Christmas, 
and  it  was  the  man  wbo  drove  by  Just  before 
be  made  the  remark  be  would  kill  eomebody 
before  Christmas.    Appellant  does  not  say.  If 
be  made  the  remark,  he  had  reference  to  any 
other  person  than  Murphy,  but  simply  denlea 
making  the  remark  at  all.    This  was  objected 
to  on  the  ground  that  he  did  not  call  Mur- 
phy's name,  and  did  not  Individuate  blm  as 
the  man  referred  to,  if  appellant  did  make 
the  remark.    This  objection  might  be  tenable, 
if  there  were  no  other  facts  and  circum- 
stances in  the  record  to  show  to  whom  be 
did  refer.  If  he  made  the  remark.    But  tbe 
record,  in  our  opinion,  teems  with  facts  and 
circumstances  that,  if  appellant  used  tbe  lan- 
guage attributed  to  him  by  Mr.  Fisher,  he 
referred  to  Murphy,  and  to  no  other  person. 
Appellant  cites    us    to   a   number   of   cases 
wherein  it  is  held  that  if  the  person  on  trial 
makes  general  threats,  and  there  Is  nothing 
in  the  record  to  show  that  tbe  deceased  was 
the  person  referred  to  when  tbe  threat  was 
uttered,  such  threats  are  Inadmissible.    This 
is  a  correct  rule,  and  one  to  which  this  court 
has  at  all  times  adhered;    but  there  is  an- 
other rule  to  which  appellant  does  not  refer, 
and  that  is,  though  the  name  of  deceased  be 
not  mentioned  when  the  threat  is  made,  yet 
if  it  can  be  reasonably  gathered  from  the  evi- 
dence that  deceased   was  meant  when  tbe 
threat  was  mentioned,  it  is  admissible.    Mill- 
er V.  State,  31  Tex.  Cr.  R.  036,  21  S.  W.  925, 
37  Am.  St  Rep.  836;   Williams  v.  State,  40 
Tex.  Cr.  R.  501,  51  S.  W.  220;    Sebastian  v. 
State,  41  Tex.  Cr.  R.  251,  63  S.  W.  875;  Thom- 
as V.  State,  42  Tex.  Cr.  R.  386,  56  S.  W.  70; 
Taylor  v.  State,  44  Tex.  Cr.  R.  649,  72  S.  W. 
396;    Marchan  v.  State,  46  Tex.  Cr.  R.  214, 
75  S.  W.  632;    Armstrong  v.  State,  60  Tex. 
Cr.  R.  469,  98  S.  W.  844;  Hardy  v.  State,  31 
Tex.  Cr.   R.  289,  20  S.  W.  561;    Matbis  v. 
State,  34  Tex.  Cr.  R.  39,  28  S.  W.  817 ;  Davis 
T.  State,  56  S.  W.  53.    The  record  before  us 
does  not  disclose  that  appellant  had  had  any 
serious   trouble    with  any   other  person  In 
Maud  from  April  to  October,  and  tbe  threat 
being  made  shortly  after  the  difficulty  In 
April,  and  it  being  apparent,  from  the  testi- 
mony offered  by  appellant,  that  the  same  con- 
ditions existed  at  the  time  he  made  the  re- 
mark, if  he  made  it  that  existed  at  the  time 
of  the  difficulty  in  April,  and  other  remarks 
and  threats  testified  to,  render  It  morally 
certain  that  appellant  referred  to  Lee  Mur- 
phy, it  he  made  tbe  threat  testified  to  by 
Mr.  Fisher. 

[3]  The  only  other  bills  of  exception  in  tbe 
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record  rdatins  to  the  admissibility  of  testi- 
mony complain  that  the  court  erred  in  per- 
mittliig  H.  S.  Irby  to  testify  that  on  Tuesday, 
before  the  killing  took  place  on  Saturday,  he 
was  talking  with  Lee  Murphy,  deceased,  and 
asked  him,  "How  are  you  and  the  Howe  boys 
getting  along?"  when  deceased  replied,  "All 
right  as  tar  as  I  am  concerned  In  the  mat- 
ter; I  am  through  with  It  for  good,  absolute- 
ly."   Also  the  testimony  of  Al  Murphy,  who 
testified,  In  substance,  to  the  same  eftect 
Xbe  contention  is  that  appellant  was  not 
present,  had  not  been  Informed  that  deceased 
made  such  remark,  or  had  no  knowledge  of 
It  at  the  time  the  killing  occurred.     Ordi- 
narily  the   objection   would   be   good,   and 
shonld  have  been  sustained.    The  court,  aft- 
er admitting  the  testimony,  reconsidered  his 
action,  and  excluded  it  from  the  considera- 
tion of  the  jury,  and  instructed  the  Jury  not 
to  CMisider  it  for  any  purpose.     Thus,  if 
the  court  erred  in  admitting  the  testimony, 
be  did  his  best  to  rectify  the  wrong  during 
the  trial ;  but  appellant  insists  that  the  effect 
was  80  damaging  the  evil  effect  could  not  be 
removed  by  withdrawing  It  from  the  consid- 
eration of  the  jury.     We  do  not  think  so. 
Roberts  ▼.  State,  48  Tex.  Cr.  B.  210,  87  S.  W. 
147;  Hatcher  v.  State,  43  Tex.  Cr.  R.  230,  65 
S.  W.  97;   Trotter  t.  State,  37  Tex.  Cr.  K. 
474,  36  S.  W.  278;  Jones  v.  State,  33  Tex.  Cr. 
R.  8,  23  S.  W.  793;   Miller  v.  State,  31  Tex. 
Cr.  E.  636,  21  S.  W.  925,  37  Am.  St  Rep.  836; 
Morgan  v.  State,  31  Tex.  Cr.  R.  1,  18  S.  W. 
647;   Sutton  v.  State,  2  Tex.  App.  348;  Rob- 
inson V.  Statei,  63  S.  W.  870. 

But  we  are  not  going  to  rest  our  opinion, 
that  these  bills  present  no  error,  on  the 
ground  that  the  testimony  was  withdrawn, 
although  we  might  do  so.  Under  the  record 
In  this  case  we  think  the  testimony  was  ad- 
missible. Appellant  introduced  witnesses 
who  testified  to  threats  made  by  deceased 
which  be  admits  were  not  communicated  to 
him,  and  at  his  request  the  court  Instructed 
the  jury: 

"You  are  further  instructed  that,  if  the  de- 
ceased, Liee  Murphy,  prior  to  the  time  he  was 
killed,  made  threats  against  the  life  of  the  de- 
fendant, or  to  do  him  serious  bodily  harm,  and 
that  said  threats  were  so  made,  but  that  some 
were  not  communicated  to  defendant,  then  you 
can  conadder  such  threats  for  the  purpose  of 
showing  the  state  of  mind  of  deceased  at  the 
time  he  was  killed,  and  for  the  further  purpose 
of  determining  who  probably  began  the  difB- 
culty." 

Now,  if  appellant  could  and  did  Introduce 
these  nncommunlcated  threats  to  show  the 
state  of  mind  of  deceased,  and  who  began 
the  dlfficnlty,  If  the  state  liad  evidence  which 
tended  to  show  that  after  deceased  had  made 
these  tbreats,  and  be,  at  a  time  just  before 
the  dlfficnlty,  was  not  in  the  state  of  mind 
the  nncommunlcated  threats  would  Indicate, 
why  is  it  not  permissible  for  It  to  so  show 
in  rebuttal  of  the  testimony  offered  by  de- 
fendant to  show  the  state  of  mind  of  de- 
ceased? It  may  be  true  he  was  not  told  of 
these  remarks;  neither  was  he  aware  of  the 


uncommunlcated  threats,  and  when  he  Intro- 
duces the  uncommunlcated  threats  to  show 
the  state  of  mind  of  deceased,  it  is  permissi- 
ble to  show,  if  the  state  can  do  so,  that  these 
uncommunlcated  threats  did  not  correctly 
show  the  state  of  mind  of  deceased,  but,  since 
uttering  them,  he  had  undergone  a  change  of 
mind.  Evidence  is  admitted  to  ascertain  the 
truth,  without  bias  in  favor  or  against  the 
state  or  defendant,  and  although  these  un- 
communlcated threats,  introduced  by  appel- 
lant, could  not  have  any  bearing  on  the  mlud 
of  appellant,  nor  InQuence  his  course,  because 
he  did  not  know  of  them,  yet  they  have  al- 
ways been  held  admissible  in  this  state  on  the 
ground  they  would  aid  the  jury  in  passing  on 
what  occurred  at  the  time  of  the  homicide 
when  self-defense  is  an  issue  whether  or  not 
the  acts  of  deceased  at  the  time,  viewed  in  the 
light  of  the  uncommunlcated  threats,  were 
such  as  to  lead  them  to  believe  that  he  begau 
the  difiiculty,  or  was  the  initial  wrongdoer  in 
bringing  about  a  condition  of  affairs  which 
resulted  in  the  homicide.  Uncommunlcated 
threats  are  admitted  as  bearing  on  the  acts 
and  conduct  of  deceased  at  the  time  of  the 
homicide,  while  communicated  threats  may 
shed  light  on  the  acts  and  conduct  of  the  de- 
fendant, and  aid  the  jury  in  passing  on  the 
matter  as  to  how  it  reasonably  appeared  to 
him.  As  the  uncommunlcated  threats  were 
Introduced  by  defendant  for  the  purpose  of 
having  the  Jury  take  them  into  consideration 
In  passing  on  whether  or  not  his  contention 
was  correct  tliat  deceased,  when  he  qpoke  to 
him,  reached  for  a  pistol,  and  as  he  intro- 
duced such  testimony  for  such  purpose.  It  was 
permissible  for  the  state  to  show  that  since 
uttering  the  threats,  of  which  appellant  had 
no  knowledge,  and  therefore  could  not  have 
influenced  lilm,  deceased  had  undergone  a 
change  of  mind.  If  no  uncommunlcated 
threats  had  been  introduced  by  appellant, 
such  testimony  would  not  be  admissible ;  but, 
when  either  the  state  or  defendant  introduces 
evidence  to  prove  a  given  fact,  it  can  be  re- 
butted by  the  opposite  party  by  proof  of  a 
similar  character  and  kind. 

[4]  In  the  next  bill  of  exceptions  is  a  com- 
plaint of  the  court's  charge  in  presenting 
manslaughter.  In  his  brief  this  ground  is  not 
presented,  and  in  the  oral  argument  before 
this  court  it  was  conceded  by  appellant's 
counsel  that  the  charge  was  in  conformity 
with  the  decisions  of  this  court.  However, 
we  will  state  we  do  not  think  the  issue  of 
manslaughter  is  raised  by  the  testimony  in 
this  case.  There  is  proof  of  a  difficulty  which 
occurred  in  April;  then  proof  of  threats, 
both  communicated  and  imcommunicated,  and 
especially  proof  of  a  threat  which  is  alleged 
to  have  been  made  on  Thursday  before  the 
killing,  and  communicated  to  appellant  on 
the  day  of  the  difficulty.  Appellant  says  he 
was  loading  ties  when  his  brother  commu- 
nicated to  him  the  threat  made  on  Thursday. 
Henry  Howe  testified  tliat  on  Thursday  he 
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met  deceased  In  Sulphur  bottom,  and  deceas- 
ed said,  "Have  you  got  any  advantage  of  me 
now?"  and,  upon  replying  "No,"  deceased 
said,  "We  are  going  to  have  some  trouble." 
He  replied,  "It  is  a  good  place,"  when  deceas- 
ed pulled  up  a  gun,  and  Henry  says  he  told 
deceased  he  was  not  prepared  for  any  such 
trouble,  and  deceased  put  down  the  gun,  and 
asked  him  where  was  Clarence  (the  appel- 
lant), and  said,  "He  Is  the  son  of  a  blt<^  I 
want ;  I  am  going  to  kill  him."  A  few  other 
words  passed,  but  no  difficulty  occurred. 
Henry  and  Egbert  Howe  say  they  told  appel- 
lant about  this  Saturday  morning,  and  told 
him  when  he  went  to  Maud  that  day  to  stay 
out  of  deceased's  way.  Appellant  says  he 
went  to  Maud,  and  admits  that  he  said  dur- 
ing the  day  to  Lee  Rachel,  "There  goes  Lee 
Murphy ;  I  want  to  see  him ;"  and-  that  later 
he  did  see  deceased.  He  says  he  was  walking 
up  the  street,  and  saw  Murphy,  deceased, 
talking  to  Jim  McDonald;  that  when  he  got 
in  about  10  feet  of  them  he  said,  "Mr.  Murphy, 
why  was  it  you  said  those  words  to  my  broth- 
er in  the  bottom  the  other  day?"  Api>ellan( 
says  deceased  made  no  reply,  but  turned 
towards  Iilm  and  took  a  step  or  two,  throw- 
ing his  right  band  to  his  hip  pocket,  when 
he  shot;  that  he  would  not  have  shot,  had 
he  not  put  his  hand  back  there.  No  witness 
says  Murphy  said  a  word  when  appellant 
accosted  him.  The  contest  in  the  evidence 
Is  whether  or  not  Murphy  threw  his  hand  to 
his  hip  pocket  The  state's  testimony  is  that 
Murphy  had  a  check  in  his  hand,  and  when 
appellant  accosted  him  he  made  no  demon- 
stration whatever,  merely  turning  to  see  who 
it  was  spoke  to  liim,  when  appellant  shot  and 
killed  htm;  that  Murphy  was  In  his  shirt 
sleeves  and  unarmed.  As  hereinbefore  stated, 
appellant's  theory,  which  finds  support  in  the 
testimony  of  his  witnesses,  was  that,  when 
he  accosted  Murphy,  Murphy  started  towards 
him,  throwing  liis  Iiand  to  hla  hip  pocket. 
His  testimony  presents  the  Issue  of  self- 
defense,  not  manslaughter.  Eggleston  v. 
SUte,  59  Tex.  Cr.  B.  648,  128  S.  W.  1105. 

There  was  no  other  exception  reserved  to 
the  charge  of  the  court,  but  appellant  did  re- 
serve an  exception  to  the  refusal  of  the  court 
to  give  his  special  charge  No.  2.  This  charge 
was  sufficiently  embraced  in  the  main  charge, 
in  the  absence  of  any  exception  to  the  charge 
as  given  in  the  respect  complained  of. 

[6]  These  are  all  the  bills  of  exception  in 
the  record,  but  appellant  contends  that  the 
court  should  have  granted  him  a  new  trial  on 
account  of  newly  discovered  testimony.  The 
testimony  of  H.  C.  Riley  cannot  be  Claimed 
to  be  newly  discovered.  The  record  shows 
that  appellant  had  had  process  Issued  for 
this  witness,  and  he  knew  of  his  testimony 
before  the  trial.  If  he  did  not  desire  to  go  to 
trial  without  the  presence  of  this  witness,  he 
should  have  moved  to  continue  the  case  on 
account  of  his  absence.  He  could  not  an- 
nounce ready,  take  bis  chance  on  acquittal, 


and,  in  the  event  the  verdict  was  adverse  to 
him,  expect  to  get  a  new  trial  on  account  of 
testimony  of  a  witness  for  whom  he  had  had 
process  Issued,  and  whom  he  knew  was  not 
in  attendance  on  court.  In  addition  to  this, 
the  affidavit  of  Mr.  Riley  shows  his  testimony 
would  be  the  same  as  that  of  his  brother, 
Jule  Riley,  who  on  the  trial  testified  that  on 
Thursday  before  the  killing  he  saw  deceased 
at  the  bam  of  Howard  Warrington,  and  de- 
ceased had  a  shotgun  with  him  on  that  occa- 
sion. Appellant  never  saw  deceased  that  day, 
and,  had  he  moved  to  continue  on  account  of 
the  absence  of  H.  O.  Riley  (which  he  did  not 
do),  the  testimony  would  not  be  of  that  ma- 
terial character  which  would  have  author- 
ized a  continuance,  and  certainly  presents  no 
ground  for  a  new  trial,  when  he  went  to  trial 
voluntarily,  knowing  the  witness  was  not  In 
attendance  on  court 

[B,  7]  The  testimony  of  S.  P.  HolUday  and 
J.  W.  Fowler,  appellant  says,  la  newly  dis- 
covered, and  in  so  far  as  this  record  goes 
there  is  nothing  to  show  that  he  did  know 
what  they  now  say  they  would  testify.  How- 
ever, both  witnesses  place  themselves  at  the 
scene  of  the  killing  and  say  they  witnessed  it 
The  killing  took  place  October  8,  1914;  the 
trial  did  not  take  place  until  the  Ist  of  Janu- 
ary, 1915.  It  seems  to  us  the  use  of  due  dili- 
gence would  have  enabled  appellant  to  have 
discovered  the  names  of  all  parties  who  were 
present  at  the  scene  of  the  homicide  and  as- 
certained to  what  they  would  testify.  In 
White's  Ann.  Code  Cr.  Proc.  i  1149,  subd.  4, 
the  authorities  are  collected,  and  the  rule 
stated  to  be : 

"The  motion  does  not  show  diligence  by  sim- 
ply alleging  that  the  facts  were  not  known  to 
defendant,  and  could  not  have  been  discovered 
by  the  use  of  ordinary  diligence.  •  •  *  Want 
of  diligence  in  the  discovery  of  evidence  is  not 
excused  by  confinement  in  jail,  when  it  is  not 
further  shown  that  the  accused  was  without 
friends  *  *  *  capable  of  rendering  him  the 
necessary  assistance." 

Appellant's  father  and  two  grown  brothers 
resided  in  and  near  Maud.  They  by  their  tes- 
timony on  this  trial  show  that  they  feel  a  deep 
Interest  In  the  case,  and  the  fact  that  Messrs. 
HoUiday  and  Fowler  witnessed  the  difficulty, 
and  what  they  would  testify,  could  have  been 
ascertained  by  appellant  his  father,  and 
brothers  by  the  use  of  ordinary  diligence. 
But  if  this  were  not  true,  the  same  state  of 
facts  to  which  Messrs.  HolUday  and  Fowler 
say  they  would  testify  Is  sworn  to  on  the 
trial  by  Mr.  W.  H.  Massey,  appellant's  fath- 
er, Emm&tt  Howe,  and  other  witnesses,  as 
well  as  by  appellant,  and  it  is  w^  establish- 
ed by  the  decisions  of  this  court  that  a  new 
trial  will  not  be  granted  for  newly  discovered 
testimony  which  Is  merely  cumulative.  Evi- 
dence is  cumulative  which  only  multiplies 
vritnesses  as  to  one  or  more  facts  already 
sworn  to  by  witnesses,  and  only  adds  other 
circumstances  of  the  same  general  character. 
Ma  Blojas  v.  State,  36  Tex.  Cr.  B.  183,  S6  & 


Digitized  by 


Google 


Tex.) 


OROWVIER  Y.  STATB 


601 


W.  268,  and  cases  dted  in  section  1149,  subd. 
6,  ^lilte's  Ann.  Proc. 

[I]  The  only  other  qnestion  presented  Is 
one  that  has  j^ven  us  no  little  difficulty.  The 
record  shows  that  Jack  Bartlett  was  one  of 
the  jurors  who  tried  appellant  Dr.  H.  P. 
Erans  flies  an  affidavit  that  he  talked  with 
Mr.  Bartlett  about  this  case,  and  at  his  request 
had  detailed  to  blm  the  facts  within  his 
knowledge,  and  Mr.  Bartlett  had  expressed 
the  opinion  appellant  should  be  severely  pun- 
ished. The  state  contravenes  this  ground 
of  the  motion,  and  attaches  the  affidavit  of 
Mr.  Bartlett,  denying  that  be  had  ever  talked 
with  Dr.  Evans  about  the  matter,  or  that  he 
bad  ever  expressed  an  opinion  to  him  or  to 
any  one  else.  If  this  was  all  we  had  before 
US,  we  would  feel  Inclined  to  snstaln  appel- 
lant's contention;  but  it  appears  that  the 
ooart  heard  both  Dr.  Evans  and  Mr.  Bartlett 
testify  when  he  heard  the  motion  for  a  new 
trial,  and  that  on  that  hearing  Dr.  I^rans 
wovld  not  i>08itlvely  identify  the  Juror  as  the 
man  who  talked  to  him,  while  Mr.  Bartlett 
was-  very  positive  that  he  was  not  the  man. 
Dr.  Evans  says  the  man  who  talked  to  him 
was  clean  shaved;  that  with  the  whiskers 
the  juror  Bartlett  had  on  his  face  at  the  time 
of  the  hearing  on  the  motion  for  a  new  trial 
he  would  not  be  willing  to  state  that  he  was 
the  man,  and  under  such  circumstances  we 
cannot  say  the  trial  court  erred  in  overruling 
the  motion  for  a  new  trial. 

The  judgment  Is  affirmed. 


CROWDEB  V.  STATB.     (No.  3563.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1915.    Concurring  Opinion,  June  6,  1915.) 

1.  Cbiuinai,  Law  «s9400  —  Bvidbkce  —  But 

AND    SECONDABT. 

The  best  evidence  that  the  house  burned 
was  insured  is  the  policy,  and,  It  not  appearing 
that  it  could  not  be  produced,  testimony  that  it 
was  insored  is  objectionable  as  secondary. 

[Ei.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  879-886,  1208-1210;  Dec. 
Dig.  «=3400.] 

2.  Criuinai,   Law    «=66&— TriaIt-Reicabkb 

OF  CotJBT. 

For  the  court  when  defendant  offered  in 
evidence  pending  indictments  for  felonies  against 
a  state's  witness,  to  say  to  the  jury,  "You  will 
not  consider  the  byplay  of  defendant's  lawyer," 
and,  on  objection,  to  say,  "Tou  will  not  consider 
the  remarks  made  by  the  court,  but  if  you  can 
think  of  a  more  appropriate  name  for  it  do  so," 
is  improper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1524-1533;  Dec.  Dig.  «=» 
656.1 

8.  iNDIcniBNT    AND    INFOBMATION    €=»111  — 

BtTBNiNO  wrrH  Owneb'b  Consent— Neoa- 

nvino  Defenses. 

Though  defendant  burned  G.'s  house  with 
his  consent  the  indictment  need  not,  as  in  an 
indictment  against  G.,  negative  the  conditions 
which  would  save  blm  from  guilt,  but  the  indict- 
ment merely  charging  that  defendant  burned 
G.'s  bouse,  and  such  consent,  a  matter  of  de- 


fense, appearing  in  the  evidence,  the  state  could 
in  rebuttal  negative  such  conditions. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Sf  295-298;  Dec. 
Dig.  <S=»111.] 

Davidson,  J.,  dissenting  In  part 

Appeal  from  District  Court,  Grayson  Coun- 
ty; M.  H.  Garnett,  Judge. 

B.  E.  Crowder  was  convicted,  and  appeals. 
Reversed  and  remanded. 

0.  a  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  The  Indictment,  omitting 
formal  parts,  recites  that  appellant  "in  the 
county  and  state  aforesaid,  did  unlawfully 
and  willfully  and  fraudulently  set  Are  to  and 
bum  the  house  of  Q.  E.  Gregory,  there  situ- 
ate." It  is  contended  In  various  ways  that 
the  case  cannot  be  sustained  on  the  indict- 
ment nor  under  the  facts.  Without  taking  up 
the  matters  seriatim,  but  treating  the  subject 
generally,  the  state's  theory  of  the  case  was 
that  Gregory  owned  a  house  in  the  town  of 
Tombean,  and  employed  Giles,  a  witness  wha 
turned  state's  evidence,  and  appellant  to  burn 
that  house;  that  this  conspiracy  and  agree- 
ment was  entered  Into  in  Sherman;  that 
Giles  and  appellant  went  to  Tombeam  at 
night  and  burned  the  house  or  set  it  on  Ire. 
There  was  a  small  burned  place  in  oue  of 
the  rooms.  For  this  service  on  the  part  of 
Giles  and  appellant  they  were  to  get  $15. 
The  theory  of  the  state  was,  further,  that 
Gregory  carried  insurance  on  the  house,  and 
that  the  burning  was  for  the  purpose  of  Greg- 
ory securing  the  insurance.  It  Is  also  the 
contention  of  the  state  that  the  house  was 
situated  with  reference  to  other  houses  eo 
that  It  was  possible  for  some  of  them  to  have 
caught  fire  had  Gregory's  house  burned. 
This  Is  a  sufficient  statement  of  the  case  to 
bring  in  review  both  law  and  facts. 

It  is  not  a  violation  of  the  law  in  Texas  for 
an  owner  to  bum  his  own  house,  except 
where  it  would  aftect  others,  either  an  insur- 
er or  bum  his  neighbor's  property  as  an  in- 
cident to  burning  bis  own  house.  There  is  no 
question  of  the  fact  or  the  law  that  if  Greg- 
ory had  been  charged  with  burning  the  house, 
being  the  owner,  the  indictment,  to  be  valid, 
must  allege  that  the  house  was  Insured,  or 
that  it  might  bum  his  neighbors'  houses.  In 
other  words,  the  owner  must  be  brought  with- 
in the  statutory  exceptions.  If  Gregory 
would  not  be  legally  responsible  under  the 
statute  of  arson  for  burning  his  house,  then 
appellant  or  Giles  would  not  be  criminally 
liable.  Their  guilt  depended  upon  the  guilt 
of  the  owner  of  the  house,  and,  if  It  was  nec- 
essary in  order  to  constitute  Gregory  crimi- 
nally responsible,  it  would  be  necessary  also 
to  show  that  his  confederates  were  guilty; 
they  doing  the  actual  burning.  The  state's 
theory,  as  before  stated,  was  a  conspiracy 
between  Gregory,  the  owner  of  the  house,  and 
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Giles  and  appellant  to  burn  the  house,  that 
Gregory  might  obtain  the  benefit  of  the  Insur- 
ance, for  which  he  was  to  pay  appellant  and 
Giles  $15.  If  Gregory  had  a  right  to  bum 
his  house  personally,  he  would  have  the  same 
right  through  any  other  person.  They  were 
but  the  agents  of  Gregory,  and  the  same 
facts  which  would  make  Gregory  responsible 
criminally  would  be  necessary  to  malce  them 
responsible.  If  Gregory  was  Innocent,  appel- 
lant could  not  be  guilty,  because  they  were 
but  aiding  him  by  burning  the  Insured  house. 
Appellant  raised  these  questions  as  to  the 
facts  against  the  Indictment  in  the  motion 
for  new  trial  and  exceptions  to  charges. 
The  court  admitted  testimony  against  appel- 
lant in  these  matters,  and  charged  the  Jury 
that.  If  appellant  burned  the  house,  or  set 
flre  to  It,  from  the  standpoint  of  its  being  In- 
sured, or  that  It  would  injure  contiguous 
property,  they  would  convict  Exceptions 
werd  nrged  to  this,  among  other  things,  upon 
the  ground  that  there  was  no  allegation  In 
the  Indictment  authorizing  such  charge  or  In- 
struction. We  believe  these  contentions  to  be 
sound.  Whatever  was  necessary  to  be  proved 
was  necessary  to  be  alleged,  and  the  state 
could  not  obtain  a  conviction  against  appel- 
lant in  this  case  except  it  was  shown  that 
Gregory's  house  was  insured.  The  evidence 
Is  uncontroverted  that  he  had  Gregory's  con- 
sent to  bum  the  house;  not  only  so,  but  the 
state's  theory  was  that  he  was  the  employ^ 
of  Gregory  to  do  that  very  thing.  If  Gregory 
had  been  tried  for  it.  It  would  have  been 
obligatory  and  Imperative  that  the  state 
should  plead  the  fact  that  he  burned  the 
Viouse  for  some  one  of  the  purposes  mentlon- 
sd  la  the  statute;  otherwise  he  would  not 
be  guilty.  It  seems  that  Gregory  was  not 
present  at  the  burning,  but  the  state's  theory 
was  that  Giles  and  appellant  were  acting  to- 
gether as  his  agents.  The  house  was  not,  in 
fact,  burned,  but  flre  was  set  to  It,  and  there 
was  some  burning  In  one  of  the  rooms  which 
would  tend  to  show  that  the  burning  was 
sufficient  under  the  statute.  The  fact  that 
the  house  was  insured  being  an  essential  ele- 
ment of  the  offense,  it  was  necessary  to  al- 
lege it,  and,  of  course,  being  an  essential  ele- 
ment, could  not  be  omitted  from  the  Indict- 
ment From  this  viewpoint  the  Indictment 
Is  Insufficient  Arnold  v.  State,  168  S.  W. 
122 ;  Baiter  v.  State,  25  Tex.  App.  1,  8  S.  W. 
23,  8  Am.  St  Rep.  427. 

[1]  A  bill  of  exceptions  was  reserved  to 
the  testimony  of  Dr.  Jaclison  while  on  the 
stand  as  a  witness  for  the  state.  He  was 
asked  the  question  whether  or  not  the  house 
was  insured  at  the  time  of  the  alleged  arson, 
and  was  permitted  to  testify  over  various  and 
sundry  objections,  as  follows: 

"I  saw  the  policy  and  knew  the  house  was 
insured." 

The  court  qualifies  this  bill  with  the  fol- 
lowing statement: 

"Given  with  this  qualification:  The  witness 
Dr.  Jackson  stated  that  he  knew  the  house  was 


insured;  that  he  had  the  insurance  policy  in  bis 
possession;  that  it  was  placed  with  him  by  6.  A, 
Gregory  to  secure  a  debt  due  from  Gregory  to 
witness." 

Among  the  objections  nrged  was  tbat  the 
testimony  was  Irrelevant  and  Immaterial  to 
any  issue  In  the  case,  there  being  no  allegti- 
tion  Id  the  indictment  thai  said  house  wis 
Insured;  tbat  said  testimony  was  a  varian:e 
from  the  Indictment,  and  did  not  correspond 
with  same,  and  was  prejudicial  to  the  rights 
of  the  defendant  The  answer  sought  was 
hearsay,  and,  If  the  house  was  Insured,  the 
policy  would  be  the  best  evidence.  Resort 
to  secondary  evidence  was  not  permisBlble; 
there  being  nothing  to  show  that  the  policy 
was  lost  or  mislaid.  The  Insurance  policy 
was  not  introduced  In  evidence.  We  are  of 
opinion  that  these  objections  were  well  taken. 
Where  the  Intent  is  to  injure  or  defraud  an 
Insurance  company,  the  corporate  existence 
of  the  company  must  be  proved.  But  it  has 
been  held  that  proof  of  de  facto  organization 
is  sufficient  If  the  case  is  one  of  public  prose- 
cution in  which  the  Insurer  is  not  a  party, 
and  Into  which  It  la  merely  collaterally  in- 
troduced. This  record,  it  will  be  observed, 
does  not  even  undertake  to  show  that  there- 
was  any  corporation  of  any  sort;  it  does  not 
even  undertake  to  Introduce  the  policy  of  in- 
surance. Dr.  Jackson's  testimony  does  not 
meet  the  Issue,  and  from  that  viewpoint  the 
testimony  was  inadmissible.    Again: 

"It  has  been  held  that  the  proof  as  to  insur- 
ance should  be  by  the  policy  as  the  best  evidence, 
unless  some  reason  for  not  producing  it  is 
shown.  But,  if  the  policy  cannot  be  produced, 
its  contents  may  be  proved  by  parol." 

The  authorities  upon  this  proposition  are 
numerous,  and  will  be  found  collated  in  vol- 
ume 5  of  Am.  &  Eng.  Ency.  of  Law  &  Prac- 
tice, on  page  638,  in  footnotes.  The  ques- 
tion was  raised  that  Dr.  Jackson's  testimony 
was  not  admissible,  and  the  Judge's  qualifica- 
tion makes  it  apparently  certain  tbat  Dr. 
Jackson  had  the  policy  of  Insurance  in  bis 
possession,  where  he  says  Gregory  placed  It 
as  security  for  a  debt  due  from  Gregory  to 
him  (Jadkson).  So  there  was  no  question  of 
the  fact  that  the  policy  could  be  produced. 
There  was  no  affidavit  of  Its  loss,  or  that  It 
was  beyond  the  reach  of  the  process  of  the 
court  The  production  of  the  policy  might 
have  brought  many  questions  from  the  face 
of  It  but  it  was  not  produced,  It  was  the  best 
evidence,  and  the  objections  were  urged  and 
overruled,  and  we  think  erroneously.  Moore 
V.  State,  146  S.  W.  183. 

There  Is  another  bill  of  exceptions  reserved 
to  the  admission  of  testimony  that  there  were 
contiguous  houses  to  the  one  alleged  to  have 
been  burned.  This  was  raised  in  the  first 
proposition  discussed.  There  was  no  allega- 
tion in  the  Indictment  to  bring  it  within  the 
statutory  rule.  If  an  indictment  is  properly 
framed  covering  this  question,  such  testimony 
might  become  relevant  or  Introdudble,  but 
not  under  this  Indictment 
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[2]  Another  bUI  recites  tbat,  wblle  Ancel 
Barker  was  testifying  for  the  state,  be  said: 

"I  remember  the  occasion  of  the  burning  of  the 
boose  at  Tombean.  The  only  conversation  I' 
bad  with  the  defendant  he  came  to  the  livery 
bam  and  said  be  wanted  a  horse  and  buggy.  I 
never  saw  the  large  man  nntil  I  saw  him  in  jaiL 
I  do  not  know  whether  it  was  a  stocking  leg 
horse  or  not;  my  information  was  tbat  the 
horse  came  from  Tombean  country." 

This  is  a  quotation  from  the  bill  of  excep- 
tions. The  bill  further  recites  that  defendant 
got  the  horse  end  buggy ;  that  was  the  night 
on  which  the  defendant  is  charged  with  ar- 
son. Thereafter  the  defendant  offered  In  eTl- 
dence  five  indictments  pending  In  the  district 
court  charging  the  witness  with  various  fel- 
onies, and  offered  in  evidence  a  judgment  of 
conviction  against  the  witness  on  a  felony 
charge,  which  Judgment  had  not  been  appeal- 
ed from.  Said  Judgment  suspended  the  sen- 
tence of  said  witness.  Defendant  offered 
said  Indictments  and  Judgment  for  the  pur- 
pose of  affecting  the  credibility  of  the  wit- 
ness; be  having  given  damaging  testimony 
against  the  defendant  Whereupon  the  court 
said  in  the  presence  and  bearing  of  the  Jury: 

"Gentlemen,  you  will  not  consider  the  by- 
play of  defendant's  lawyer." 

Tbe  defendant  objected  to  the  remarks  of 
the  court;  whereupon  the  court  remarked: 

"Gentlemen,  you  will  not  consider  the  remarks 
made  by  the  court,  but,  if  you  can  tliink  of  a 
more  appropriate  name  for  it,  do  so." 

"Various  objections  were  urged  to  these  re- 
marks of  tbe  court  We  are  of  opinion  that 
tlie  remarks  of  the  court  were  inapprc^rlate ; 
the  testimony  was  legitimate  as  en  attack  on 
the  standing  of  tbe  witness,  except  the  Judg- 
ment which  was  suspended,  and  should  have 
gone  to  the  Jury  for  their  unbiased  considera- 
tion. The  remarks  of  the  court  would  seem 
to  indicate,  by  using  the  words  "byplay  of 
defendant's  lawyer,"  and  the  further  remarks 
in  withdrawing  Ills  remarks,  "but,  if  you  can 
think  of  a  more  appropriate  name  for  it,  do 
80,"  to  the  Jury,  that  the  lawyer  was  indulg- 
ing in  the  Introduction  of  testimony  tbat  was 
worthless  or  of  no  service  or  value,  and,  we 
think,  wittiin  the  inhibition  of  tbe  statute. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

PRENDER6AST,  P.  J.,  and  HARPER,  J. 
We  concur  in  the  reversal  of  the  case  on  ac- 
count of  the  error  in  admitting  the  testimony 
of  Dr.  Jackson.  We  agree  that  the  best  evi- 
dence that  the  bouse  was  insured  was  the 
policy  of  insurance,  and,  this  being  within  the 
jurisdiction  of  the  court,  it  should  have  been 
produced,  and  oral  evidence  of  tbe  contents 
of  such  policy  not  admitted.  It  was  also  im- 
proper for  the  court  to  make  the  remarks 
shown  in  the  bill  of  exceptions  to  have  been 
made  and  discussed  in  the  opinion.  But  we 
do  not  concur  in  the  remainder  of  the  opinion. 

[3]  The  Indictment  alleged: 

"On  the  9tb  day  of  September,  A.  D.  1914, 
B.  E.  Crowder,  in  the  county  of  Grayson  and 


state  of  Texas,  did  unlawfully  and  willfnlly  and 
fraudulently  set  fire  to  nnd  bum  the  house  of 
G.  E.  Gregory,  there  siioate,"  etc. 

This  indictment  spedflcally  and  fully 
charged  the  offense  of  arson  as  defined  by 
article  1200  of  the  Penal  Code.  And,  when 
the  state  introduced  evidence  that  appellant 
had  set  flre  to  and  burned  tbe  residence  of 
G.  E.  Gregory,  it  made  a  case.  It  Is  troe  tbat 
article  1207  provides  that  the  owner  of  a 
house  may  destroy  it  by  fire  or  explosion 
without  iucurring  the  penalty  of  arson,  except 
in  the  oases  mentioned  in  article  1208.  And 
this  article  provides  that  the  owner  may  not 
bum  his  house  when  it  is  situate  within  a 
town  or  city,  or  when  it  is  insured,  or  when 
there  is  within  it  any  property  belonging  to 
another,  or  when  there  is  apparent  danger  by 
reason  of  the  burning  thereof  that  the  life  or 
person  of  some  individual,  or  the  safety  of 
some  house  belonging  to  another  will  be  en- 
dangered, the  owner,  if  he  does  bum  the 
same,  is  guilty  of  arson. 

Now,  when  the  state  introduced  proof  that 
appellant  set  fire  to  and  burned  the  house  of 
Gregory,  and  appellant  relied  on  the  fact  that 
he  had  the  consent  of  Gregory  to  bum  tbe 
house,  this  would  be  a  matter  of  defense  to  be 
shown  by  the  testimony  adduced.  And,  If  such 
a  defense  was  raised  by  the  testimony,  then  it 
would  be  permissible  for  the  state  to  show 
that  such  consent  was  no  defense,  by  showing 
that  he  knew  the  house  was  insured  when  be 
burned  it,  and  did  so  at  tbe  instigation  of 
the  owner.  This  would  be  admissible  in  re- 
buttal of  the  defense  that  he  had  the  con- 
sent of  the  owner.  The  owner,  under  such 
circumstances,  would  have  no  authority  to 
give  consent,  for,  if  he,  burned  it,  under  such 
circumstances,  he  (tiie  owner)  would  be 
guilty  of  arson.  The  Indictment  charges  the 
offense ;  tbe  testimony  adduced  on  this  issue 
was  properly  admitted  in  evidence,  and,  but 
for  the  grounds  first  herein  stated,  the  judg- 
ment should  be  affirmed. 


THOMPSON  V.  STATE.    (No.  3600.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 

1915.) 

1.  Witnesses  €=»379— Witness  fob  State- 
Right  or  State  to  Impeach. 

Where,  in  a  murder  case,  tbe  question 
whether  defendant  got  his  pistol  from  his  room 
before  or  after  the  commencement  of  bis  con- 
troversy with  deceased  was  material,  and  a  wit- 
ness for  the  state,  testifying  contrary  to  the 
testimony  given  by  her  at  the  preliminary  hear- 
ing, stated  that  he  got  the  pistol  before  the  com- 
mencement of  the  controversy,  tbe  state  had 
a  right,  under  Code  Or.  Proc.  1911,  art.  815, 
permitting  a  party  introducing  a  witness  who 
proves  hostile  to  attack  bis  testimony,  to  intro- 
duce evidence  tending  to  discredit  her  by  show- 
ing wliat  occurred  between  the  witness  and  the 
prosecuting  attorneys  just  before  they  placed 
her  on  the  stand,  and  that  after  the  killing  she 
lived  several  months  with  the  family  of  defend- 
ant's father-in-law. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  iS§  1209,  122(^1222,  1247-1256;  Dec 
Dig.  «S=>379.] 
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2.  HomoiDB  9s»30)}— Instbttction  on  Man- 
8LAUOHTEB— Evidence. 

Where  the  only  issaes  raised  by  the  evi- 
dence were  murder,  as  established  by  the  state's 
evidence,  and  self-defense,  as  claimed  by  de- 
fendant, an  instruction  on  manslaughter  should 
not  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  649,  650,  652-655;  Dec.  Dig.  <&=» 
309.] 

3.  HouioiDE  $=>340  —  Habmless  Erbob— In- 

8TEUCTI0N    ON    MaNSLADGUTER. 

Where  the  testimony  of  defendant  in  a  mur- 
der case  showed  no  prior  difficulty  between  him 
and  deceased  other  than  what  occurred  at  the 
immediate  killing,  error  in  giving,  without  evi- 
dence to  authorize  it,  an  instruction  on  man- 
slaughter, which  quoted  Pen.  Code  1911,  art 
1129,  subd.  1,  providing  that  provocation  must 
arise  at  the  time  of  the  commission  of  the  of- 
fense, and  that  the  passion  must  not  be  the  re- 
sult of  a  former  provocation,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S§  715-T17,  720;  Dec.  Dig.  <S=>340.] 

4.  Cbiuinai.  Liiw  «=»823— Habmless  Ebbob— 

iNBTBUCnON    ON    MaNSI^ACQITTEB. 

The  giving  of  an  instruction  on  manslaugh- 
ter which  quoted  Pen.  Code  1911,  art  1129,  subd. 
1,  providing  that  provocation  must  arise  at  the 
time  of  the  commission  of  the  offense,  and  that 
the  passion  must  not  be  the  result  of  a  former 
provocation,  was  not  prejudicial,  though  it  waa 
not  authorized  by  the  evidence,  where  the  court 
also  stated  that  in  determining  whether  ade- 
quate cause  existed  at  the  time  of  the  killing 
the  jury  may  consider  all  of  the  facts  and  cir- 
cumstances in  evidence  occurring  both  at  the 
time  and  prior  to  the  time  of  the  Icilling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1995,  3158;  Dec.  Dig. 
«=9823.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; James  W.  Swayne,  Judge. 

Jack  Thompson,  alias  Jim  Thompson,  was 
convicted  of  murder,  and  appeals.    Affirmed. 

H.  D.  Wood,  Sam  S.  Beene,  and  A.  W. 
Cameron,  all  of  Ft.  Worth,  lor  appellant.  O. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEBGAST,  p.  J.  Appellant  was  con- 
victed of  the  murder  of  John  West,  and  his 
punishment  assessed  at  10  years  in  the  peni- 
tentiary. 

The  killing  occurred  between  6  and  6 
o'clock  in  the  evening  of  August  29,  1914,  at 
the  bouse  of  Bessie  'WiUlanis  (Joyce),  In  the 
the  city  of  Ft  Worth.  During  said  evening 
the  deceased,  appellant,  and  perhaps  two  oth- 
er parties  were  at  the  house  of  Bessie  Wil- 
liams, and  ail  of  them  drank  considerable  al- 
cohol and  were  pretty  drunk.  Bessie  Wil- 
liams was  a  prostitute.  Deceased  had  kept 
her  for  some  time.  However,  he  had  been 
away  a  short  while,  and  for  three  or  four 
days  Just  before  he  returned,  she  said,  ap- 
pellant had  stayed  with  her.  He  denied  this. 
After  carousing  some  time  the  other  parties 
left  Bessie  Williams'  place,  leaving  only  Bes- 
sie, appellant,  and  deceased  there.  Accord- 
ing to  the  state's  testimony,  which  was  am- 
ple to  establish  that  state  of  facts,  about  5 
o'clock  that  evening  deceased  got  into  a  row 
with  Bessie  and  slapped  her  down  on  the 


bed.  Appellant  asked  him  to  desist,  and  de- 
ceased told  him  he  bad  not  anything  to  do 
with  her,  and  then  pushed  him  out  of  the 
house;  that  appellant  then  went  about  a  mile 
from  there  to  the  house  of  May  Kelly,  where 
be  claimed  he  had  a  room,  procured  his  pis- 
tol, and,  after  being  gone  about  30  minntes, 
returned  to  Bessie's,  when,  as  testified  by 
her,  deceased  was  standing  on  her  porch  fix- 
ing to  make  a  cigarette,  she  standing  beside 
him ;  that  when  appellant  got  in  15  or  20 
feet  from  him,  without  deceased  saying  a 
word  to  him,  or  making  any  demonstration 
whatever,  appellant  got  behind  a  little  tree, 
got  his  pistol  out,  and  immediately  shot  de- 
ceased four  times,  twice  in  the  left  side  un- 
der the  heart,  another  two  inches  lower,  and 
the  other  striking  deceased  In  the  right  side 
above  the  hip  bone ;  that  when  appellant  be- 
gan shooting  deceased  turned  and  went  back 
or  fell  back  into  the  house.  He  expired  very 
soon  thereafter.    The  appellant  then  fied. 

The  appellant  claimed,  and  so  testified, 
that  he  went  to  Bessie  Willlama'  with  and  at 
the  instance  and  invitation  of  deceased  that 
evening;  that  he  had  with  him  at  that  time 
his  pistol,  having  gotten  it  from  his  room 
soon  after  dinner  that  day;  and  that  he  did 
not  go  and  get  it  after  his  interference  in 
the  row  between  the  deceased  and  Bessie. 
His  version  was  that  when  he  tried  to  sep- 
arate Bessie  and  deceased  when  they  I>egan 
fighting  that  deceased,  while  they  were  in 
the  house,  grabbed  up  off  of  the  table  a 
butcher  knife  eight  to  ten  Inches  long  and  at- 
tacked him  with  it;  that  he  then  pulled  bis 
pistol  and  began  backing,  and  backed  oat  of 
the  door,  with  deceased  following  after  him 
with  the  butcher  knife,  when  he  shot  him 
the  four  times  in  self-defense;  that  be  did 
not  know  at  that  time  he  had  killed  liim,  but 
left  immediately  after  the  shooting;  that 
after  be  first  went  to  said  house  in  the  early 
part  of  the  evening  he  did  not  leave  there 
at  all  until  after  the  killing. 

[1]  The  next  day  after  the  killing  an  ex- 
amining trial  of  appellant  was  held.  May 
Kelly  testified  therein.  Her  testimony  was 
taken  down  in  writing,  which  she  signed  and 
swore  to.  Just  before  this  trial  the  prosecut- 
ing attorneys  had  her  statement  and  consult- 
ed with  her  about  her  testimony,'  In  effect, 
she  told  them  that  her  written  statement, 
which  was  read  over  to  her  at  the  time,  was 
correct  The  state  on  the  trial  introduced 
her  as  one  of  its  witnesses.  In  her  written 
statement  she  had  sworn  that  appellant  came 
to  his  room  at  her  house  about  5  o'clock  that 
evening  and  got  bis  pistol  and  left  her  house. 
On  this  trial  she  went  back  on  that  state- 
ment, and  stated  that  the  time  he  came  and 
got  his  pistol  was  about  3  o'clock  that  even- 
ing, instead  of  5  or  after.  Thereupon,  over 
his  objections,  the  court  i)ermltted  the  state 
to  prove  by  the  prosecuting  attorneys  what 
had  occurred  between  them  and  this  witness 
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Just  before  they  had  placed  her  on  tbe  stand, 
and  also  to  prove  by  her  that  after  the  kill- 
ing she  vent  tc  Lampasas  and  lived  several 
months  prior  to  this  trial  with  the  family 
of  appellant's  father-in-law.  Appellant  show- 
ed that  he  was  a  married  man,  had  two  chil- 
dren, and  that  they  visited  her  father  at 
Lampasas  and  was  with  them  some  time.  In 
the  argument  before  the  Jury,  the  prosecut- 
ing attorneys  commented  on  May  Kelly's 
change  of  testimony,  and  In  connection  there- 
with the  fact  that  she  had  lived  with  appel- 
lant's father-in-law  after  her  testimony  on 
the  examining  trial  and  before  this  triaL 
Appellant  raises  these  questions  by  his  bills 
Nos.  1,  3,  and  4.  We  think  the  court's  actions 
and  mUng  were  correct 

It  was  a  material  question  whether  appel- 
lant got  his  pistol  at  his  ro<xn  at  May  Kelly's 
about  3  o'clock  or  whether  be  got  it  about  5 
o'clock.  Immediately  before  the  killing.  The 
statute  is  (O.  O.  P.  art  816)  that  a  party  In- 
troducing a  witness  may  attack  his  testimony 
when  facts  stated  by  the  witness  are  injuri- 
ous to  his  cause,  in  every  way  except  by  prov- 
ing the  bad  character  of  the  witness.  There 
can  be  no  question  bat  that  the  state  relied 
upon  said  witness  May  Kelly  testifying  on 
this  trial  what  she  had  expressly  testified  to 
on  this  point  in  the  examining  trial,  and 
which  she  had  told  them  was  correct  immedi- 
ately before  they  placed  her  on  the  stand. 
When  she  testlfled  on  the  stand  that  appel- 
lant got  his  pistol  at  3  o'clock,  instead  of  5, 
then  tbe  state  could  attack,  as  it  did,  and 
show  that  she  had  been  living  with  appel- 
lant's father-in-law  and  comment  on  that 
fact 

Appellant  invokes  the  rule,  which  Is  well 
established,  that  it  is  error  to  permit  the 
state  to  Impeach  its  own  witness  where  such 
witness  merely  falls  to  remember  or  refuses 
to  testify,  or  fails  to  make  out  the  state's 
case ;  that  a  mere  failure  to  make  proof  is  no 
ground  for  impeaching  said  witness.  See  Mr. 
Branch  in  section  866  of  his  work  on  Crim- 
inal Law,  where  be  collates  a  large  number 
of  authorities  to  that  effect;  but  that  rule 
is  wholly  inapplicable  here,  as  shown  above. 
We  deem  It  unnecessary  to  take  up  and  dis- 
cuss separately  appellant's  bills  on  this  sub- 
ject What  we  have  said  disposes  of  all  of 
them. 

[2-4]  Appellant  complains  of  one  para- 
graph of  the  court's  charge  on  manslaughter 
wherein  he  quoted  the  first  subdivision  of 
article  1129,  P.  C,  that  the  provocation  must 
arise  at  the  time  of  the  commission  of  the  of- 
fense, and  that  the  passion  is  not  the  result 
of  a  former  provocation. 

In  the  first  place,  manslaughter  Is  not 
raised  by  the  evidence:  The  court  should  not 
have  changed  thereon  at  all.  Only  two  is- 
sues were  In  this  case — ^murder,  as  estab- 
lished by  the  state's  testimony,  and  self-de- 
fense,  and  that  alone,  as  claimed  by  appel- 


lant's personal  testimony.  Besides,  there  is 
not  the  slightest  testimony,  even  if  man- 
slaughter had  been  raised,  that  shows  any 
prior  difficulty  at  all  between  appellant  and 
deceased  other  than  what  occurred  at  the  im- 
mediate killing  according  to  appellant's  tes- 
timony. But  In  addition  to  this,  the  court 
expressly  told  the  Jury,  in  his  charge  on  man- 
slaughter, that  in  considering  whether  there 
was  adequate  cause,  etc.,  this: 

"Bat,  in  determining  whether  adequate  cause 
did  actually  exist  at  the  time  of  the  killing,  the 
jury  may  look  to  and  consider  all  of  the  facts 
and  circumstances  in  evidence  occurring  both 
at  tbe  time  and  prior  to  the  time  of  the  killing." 

So  that  in  no  event  does  the  court's  charge 
present  any  error. 
The  Judgment  is  affirmed. 


PECOS  &  N.  T,  RY.  CO.  v.  HOLMES  et  al. 
(No.  786.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  8,  1916.     On  Motion  to  Reform 

Judgment,  June  6,  1916.) 

1.  evidkhos  «=5»506— expkbt  testimony  — 
Mattkbs  Dibectlt  in  Issue. 

In  a  snit  for  injuries  to  cattle  in  shipment, 
a  witness,  though  an  expert,  cannot  state  his 
conclusion  as  to  the  depreciation  which  the  cat- 
tle wonid  have  suffered  by  ordinary  shipment 
and  the  depreciation  they  suffered  as  it  was; 
the  question  of  depreciation  being  for  the  Jury's 
determination,  and  the  witness  assuming  it. 

[E!d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2309 ;   Dec.  Dig.  <Si=9606.] 

2.  EvinENCK  ^=»668— Opinion  EvinENCK— Ex- 
PEBT  Testimony.  ■ 

Cross-examination  as  to  tbe  means  of 
knowledge  of  an  expert  witness  goes  to  the  cred- 
ibility of  his  testimony. 

[Ed.  Note.— For  other  eases,  see  BJvidence, 
Cent  Dig.  i$  2377,  2379;    Dec.  Dig.  «=>558.] 

3.  Tbial  «=»260—lNBTBX7CTioNB— Refusal. 

The  refusal  of  requests  covered  by  the 
charge  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S8  651-659;    Dec.  Dig.  <S=>260.] 

4.  Cabbiebs  <S=9229— Cabbiaoe  of  Live  Stock 
— Meabube  of  Damaoeb. 

The  measure  of  damages  for  injuries  .to 
cattle  shipped  for  pasturage  is  the  same  as  for 
injuries  to  those  shipped  to  market  for  sale. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  930,  963,  964 ;  Dec.  Dig.  <&=>229.] 

5.  Cabbiebs  ie=9218— Actions— Defenses. 

Where  a  shipper  gave  notice  of  injuries  to 
cattle,  the  fact  that  the  claim  filed  with  the 
notice  was  not  so  large  as  the  amount  sued  for 
will  not  defeat  recovery,  although  it  should  be 
considered  on  the  question  whether  the  amount 
sued  for  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  674-696,  927,  928,  933-949;  Dec. 
Dig.  i8=>21S.] 

On  Motion  to  Reform  Judgment 

6.  Appeal  and  Erbob  €=»1173— Detebmira- 

TION. 

In  an  action  against  two  railroad  compa- 
nies, there  was  a  judgment  in  favor  of  one,  and 
the  other  appealed.  There  was  no  complaint 
as  to  the  judgment  in  favor  of  the  company 
which  did  not  appeal,  nor  was  there  any  allega- 
tion of  partnership  or  agency  between  the  com- 
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panlea.  Held  that,  though  the  judgment  against 
the  appealing  railroad  company  was  reversed, 
the  judgment  in  favor  of  the  other  should  not 
be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4562-4572,  4656;  Dec. 
Dig.  ®=»1173.] 

Appeal  from  District  Court,  "Wheeler 
County;   P.  P.  Greever,  Judge. 

Action  by  Fred  and  Henry  Holmes  against 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany and  another.  From  a  judgment  for 
plaintiffs,  the  defendant  named  appeals.  Re- 
versed and  remanded  as  to  the  defendant 
named,  and  affirmed  as  to  the  other  defend- 
ant. 

Terry,  Cavln  &  Mills,  of  GalTeston,  and 
Hoover  &  Dial,  of  Canadian,  for  appellant 
C.  B.  McVey  and  M.  Reynolds,  both  of  Sham- 
roclc,  and  N.  H.  Lasslter,  of  Ft  Worth  (Gus- 
tavus  &  Jackson,  of  Amarillo,  of  counsel), 
for  appellees. 

HUFF,  C.  J.  Appellees  Holmes  brought 
suit  against  the  Pecos  &  Northern  Texas 
Railway  Company,  and  the  Chicago,  Rock 
Island  &  Gulf  Railway  Company,  in  Uie  dis- 
trict court  of  Wheeler  county,  alleging  dam- 
ages to  a  shipment  of  333  head  of  grown  cat- 
tle and  250  head  of  calves,  from  Shamrock, 
Tex.,  on  the'Une  of  the  Chicago,  Rock  Is- 
land &  Gulf  Railway  Company  to  Amarillo, 
Tex.,  thence  to  Lamesa,  over  the  Pecos  & 
Northern  Texas  Railway  Company,  alleging 
delay  and  negligence  In  handling  the  stock, 
jerking,  bumping,  suddenly  stopping  the  train, 
etc.,  greatly  bruising  and  Injuring  the  cat- 
tle, to  their  damage  in  the  sum  of  $1,501. 
Judgment  was  rendered  in  favor  of  the  ap- 
pellees against  the  Pecos  and  Northern  Tex- 
as Railway  Company,  the  trial  court  having 
Instructed  a  verdict  In  favor  of  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company. 

The  facts  in  this  case  show  that  there 
were  sudden  st»ps,  hard  jolts  and  bumps,  so 
that  the  cattle  were  thrown  against  the  side 
of  the  cars,  etc.,  on  both  lines  of  road.  The 
evidence  also  shows  that  bumps,  jars,  and 
stops  are  ordinarily  made  In  shipments  of 
this  kind  and  character.  There  is  no  evi- 
dence that  we  are  able  to  find  in  the  record 
tending  to  show  what  the  damages  are  to 
cattle  where  they  are  handled  in  the  usual 
and  ordinary  way  incident  to  shipments  of 
this  character ;  or  how  much  such  handling 
would  depreciate  their  value  from  Shamrock 
to  Lamesa.  The  evidence  shows  that  there 
was  one  bead  of  cattle  so  badly  crippled  at 
the  time  of  arrival  that  it  was  necessary  to 
kill  It,  and  that  its  value  was  $45.  .  The  Pe- 
cos road  appeals,  making  Its  codefendant  and 
the  plaintiffs  in  the  court  below,  the  Holmes- 
es,  parties  appellees  in  this  suit 

[1]  The  first  assignment  of  error  presents 
error  on  the  part  of  the  trial  court  in  per- 
mitting Fred  Holmes,  one  of  the  appellees,  to 
testify  over  Its  objection: 


"I  Imow  what  the  market  value  of  these  30 
head  of  cattle  that  I  say  were  worse  injnred 
than  the  others  were  at  Lamesa,  in  the  condi- 
tion they  were  in  at  the  time  they  arrived  there. 
Their  market  value  was  about  $25  per  head. 
I  know  what  the  market  value  of  those  cattle 
was  at  Lamesa  at  the  time  we  arrived  there  if 
they  received  the  injuries  I  have  mentioned, 
except  such  thereof  as  was  necessary  to  the 
shipment  from  Shamrock  to  Lamesa.  It  was 
about  $40  per  head." 

The  objection  made  to  this  testimony  was 
that  it  was  the  opinion  of  the  witness  on  a 
mixed  question  of  law  and  fact ;  that  he  was 
not  qualified  to  speak ;  and  that  It  was  equiv- 
alent, In  law,  to  permitting  the  witness  to 
testify  that  the  cattle  were  negligently  trans- 
ported ;  and  that  the  same  was  misleading 
to  the  jury  and  highly  prejudicial. 

The  third  assignment  Is  urged  to  substan- 
tially the  same  evidence  which  refers  to  302 
head  of  cattle  in  the  shipment,  and  the  same 
objection  is  urged  thereto  as  to  the  30  bead ; 
and  the  fourth  assignment  was  urged  to  this 
witness'  testifying  as  to  the  calves,  which 
testimony  and  objection  are  substantially  the 
same  as  to  the  80  head  of  cattle. 

It  win  be  observed  that  this  witness  un- 
dertook to  give  the  value  of  the  cattle  In  the 
condition  In  which  they  should  have  arrived 
at  Lamesa,  after  deducting  "Such  thereof  as 
was  necessary  to  the  shipment  from  Sham- 
rock to  Lamesa."     Assuming  that  this  wit- 
ness was  qualified  as  an  expert  to  give  bis 
opinion  as  to  what  the  depreciation  would  be 
under  an  ordinary  and  usual  shipment   be- 
tween Shamrock  and  Lamesa,  he  yet  did  not 
testify  what  it  was.    He  gave  no  fact  upon 
which  the  jury  could  determine  by   what 
method  he  arrived  at  such  depreciation.    He 
stated  there  would  necessarily  be  some  de- 
preciation incident  to  the  shipment,  and  then 
testifies  what  that  would  he,  together  with 
the  unusual  and  unnecessary  handling  of  the 
cattle.    Did  he  allow  enough  for  the  neces- 
sary and  ordinary  depreciation?    How  could 
the  jury  determine  whether  he  did  or  not? 
We  believe  that  his  testimony,  is  susceptible 
of  the  construction  that  be  assumed  there  was 
unusual  and  unnecessarily  rough  handling. 
He,  in  other  words,  testifies  in  terms  to  the 
measure  of  damages  submitted  by  the  court 
to   the  jury   for   their  determination.     He 
testified  to  the  law  which  the  court  was  to 
submit  and  the  facts  the  jury  were  to  find. 
The  jury  must  reach  their  conclusion  from 
the  evidence  adduced  upon  the  trial,  and  not 
the  opinion  of   the  witness;    that  is,  was 
there  unusual  and  unnecessary  jolting,  jam- 
ming, stopping,  etc?    It  occurs  to  us  the  jury 
should  have  the  facts  upon  which  they  could 
find  what  the  necessary  injury  would  be  and 
what  the  unnecessary  handling  would  pro- 
duce.   They  should  form  the  conclusion,  and 
not  the  witness.    In  Railway  Co.  v.  Wright 
1  Tex.  Civ.  App.  402,  21  S.  W.  80,  it  is  said: 
"From  the  general  answer  of  these  witnesses, 
giving  the  gross  amount  of  damage  per  head,  we 
are  unable  to  state  in  arriving  at  this  amount 
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tber  confined  themeelTea  to  lefitioiate  items  of 
damages  to  be  taken  into  consideration  in  mak- 
ing the  estimate.  As  to  what  is  tlie  effect  of  a 
given  kind  of  treatment  upon  an  animal,  either 
in  redacing  or  increasing  its  weight,  or  in  in- 
juring or  benefiting  its  appearance,  is  a  proper 
matter  of  opinion  to  be  stated  by  a  witness  to 
the  jury ;  but  as  to  whether  these  several  items 
constitute  the  legal  damage  in  a  given  case,  and 
the  amount  of  such  damage,  the  jury  must  de- 
cide under  proper  instructions  of  the  court." 
Railway  Co.  v.  Hughes,  31  S.  W.  411 ;  Railway 
Co.  V.  White,  32  S.  W.  322 ;  Kauffman  v.  Bab- 
eock,  67  Tex.  241,  2  S.  W.  878;  RaUway  Co. 
T.  Kapp,  117  S.  W.  904. 

Where  a  witness  was  permitted  to  testify 
to  the  market  value  of  cattle  at  their  desti- 
nation it  they  liad  been  transported  with 
ordinary  care  and  dispatch,  the  court  held 
the 'admission  of  such  testimony  to  be  erro- 
neous. Railway  Co.  v.  Bishop,  154  S.  W. 
305;  Railway  Co.  v.  Kimble,  49  Tex.  CiT. 
App.  622,  109  S.  W.  234 ;  RaUway  Co.  v.  Da- 
vis, 50  Tex.  av.  App.  74,  109  S.  W.  422. 
Both  cases  cite  the  Supreme  Court  in  Rail- 
way Co.  ▼.  Roberts,  101  Tex.  418,  108  S.  W. 
808. 

"The  elements  or  facts  which  should  be  con- 
sidered were  first  to  be  determined  in  part  by 
the  court  in  the  admission  and  exclusion  of  the 
evidence,  and  the  conclusion  to  be  drawn  from 
them  as  to  the  time  reasonably  required  to  carry 
the  cattle  to  their  destination  with  ordinary 
diligence  was  then  to  be  drawn  by  a  jury  by 
applying  to  the  facts  admitted  in  evidence  their 
own  judgment  as  to  what  would  constitute  ordi- 
nary diUgence,  and  a  reasonable  time.  The 
opinion  of  the  witness  therefore  was  given  in 
part  from  questions  of  law  addressed  to  the 
court  and  in  part  upon  conclusions  of  fact  to 
b«  drawn  by  the  jury." 

The  witness  in  this  case,  in  effect,  stated 
if  the'  cattle  had  been  handled  with  proper 
care  there  would  have  been  some  "necessary" 
injury,  and,  deducting  that  injury,  the  cattle 
would  have  been  of  the  value  of  $40  per 
bead.  This  is  based  upon  some  fact  in  the 
mind  of  the  witness,  but  the  court  and  Jury 
were  not  informed  upon  what  fact  or  facts 
there  would  have  been  necessary  injuries; 
and  how  much  such  necessary  Injury  would 
have  been.  What  kind  of  jolts  did  he  con- 
sider ordinary  or  extraordinary?  What 
would  have  been  the  depreciation  in  weight 
or  appearance  by  the  necessary  injury  from 
their  normal  condition?  The  witness  de- 
cides this  entire  question  for  the  jury.  The 
court  could  as  well  have  Instructed  the  jury 
that  the  witness  gave  the  proper  measure  of 
damages  as  to  have  permitted  him  so  to  tes- 
tify. There  was  no  other  testimony  in  the 
record  on  this  subject  but  that  of  this  wit- 
ness. We  think  the  court  was  In  error  in 
admitting  the  testimony,  which  necessarily 
reverses  the  case. 

[2]  The  second  assignment  will  be  orer- 
mled.  We  think  there  was  sufficient  knowl- 
edge shown  by  the  witness  of  the  market 
value  at  Lamesa  to  have  authorized  the 
court  to  permit  him  to  testify  thereto.  The 
cross-examination,  showing  his  means  of 
knowledge  or  want  of  knowledge,  etc.,  go 
more  to  Its  weight  than  to  its  admissibility. 


[3, 4]  The  fifth  assignment  is  overruled. 
The  trial  court  gave  one  of  appellant's  in- 
structions Involving  substantially  the  same 
proposition  embodied  in  the  charge  refused, 
of  which  complaint  is  made  by  .this  assign- 
ment. The  measure  of  damages  is  the  same 
on  cattle  shipped  for  pasturage  as  to  mar- 
ket for  sale.  Railway  Co.  v.  Stanley,  89  Tex. 
42,  33  S.  W.  109.  On  the  propriety  of  a 
charge  calling  attention  to  the  improvement 
or  recovery  of  cattle  after  injury,  and  after 
beiug  placed  upon  the  range,  we  call  atten- 
tion to  Riallway  Co.  v.  Mulkey,  159  S.  W. 
Ill,  and  are  Inclined  to  approve  what  is 
there  said;  but,  aside  from  what  is  there 
said,  we  believe  the  trial  court  sufficiently 
submitted  appellant's  theory  by  giving  its 
requested  charge,  and  it  was  unnecessary  to 
give  the  one  upoa  which  the  assignment  is 
founded. 

The  sixth  assignment  is  overruled.  It  ap- 
pears the  trial  court,  in  the  general  charge, 
and  in  the  specially  requested  charges,  given 
by  the  court,  sufficiently  covered  the  prop- 
osition contained  in  this  assignment. 

[5]  l^e  seventh  assignment  is  overruled. 
The  fact  that  the  claim  filed  with  the  no- 
tice of  damages,  with  appellant,  is  not  as 
large  as  the  amount  sued  for,  would  not  de- 
feat his  right  to  sue  because  no  notice  was 
given.  The  notice  was  given,  but  the  claim 
for  damages  was  less  than  sued  for.  Appel- 
lees were  not  confined  to  any  special  amount 
by  the  contract,  but  it  required  notice  in  or- 
der that  appellant  might  Investigate  before 
the  witnesses  or  evidence  were  beyond  its 
reach.  The  amount  of  the  claim  was  a  proi)- 
er  matter  for  the  Jury  In  considering  the 
damages  sustained  by  appellees,  and  we 
think  could  be  considered  by  them  for  that 
purpose. 

The  eighth,  ninth,  tenth,  eleventh,  and 
twelfth  assignments  are  overruled.  We  deem 
it  unnecessary  to  discuss  them  at  this  time, 
as  they  relate  to  the  sufficiency  of  the  testi- 
mony to  support  the  verdict.  Our  discus- 
sion of  the  first  assignment  disposes  of  some 
of  the  grounds  urged  and  presented  in  these 
assignments.  The  trial  court  sufficiently  in- 
structed the  Jury  not  to  find  against  appel- 
lant for  damages  occasioned  by  the  negli- 
gence of  the  Chicago,  Rock  Island  &  Gulf 
Railway  Company. 

For  the  reasons  heretofore  stated,  the  case 
will  be  reversed  and  remanded. 

On  Motion  to  Reform  Judgment 

.  [6]  The  Chicago,  Rock  Island  &  Gulf  Rail- 
way Company  has  presented  its  motion  to 
correct  the  judgment  of  reversal  and  affirm 
the  Judgment  as  to  it.  There  was  no  com- 
plaint in  this  court,  and  none  was  presented 
in  the  court  below,  to  the  judgment  rendered 
in  favor  of  the  Chicago,  Rock  Island  &  Gulf 
Railway  Company.  There  was  no  allegation 
of  partnership  or  agency  between  the  two 
railways  in  the  petition  of  appellee.  The 
Judgment  of  this  court  will  be  reformed,  and 
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the  Judgment  of  tbe  trial  court  aa  to  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany will  not  be  disturbed  but  affirmed ;  and 
the  judgment  as  to  the  Pecos  &  Northern 
Texas  Railway  Company  alone  reversed  and 
a  new  trial  ordered  as  to  that  road;  and 
the  judgment  as  to  the  Chicago,  Rock  Island 
&  Gull  Railway  Company  wUl  be  aflBrm- 
ed.  That  is,  that  appellees  take  nothing  as 
to  that  railroad  company,  and  that  it  recov- 
er its  costs  in  the  court  below  and  in  this 
court  Railway  Co.  v.  Hamm,  47  Tex.  Civ. 
App.  196,  103  S.  W.  1127;  RaUway  Co. 
T.  Moore,  119  S.  W.  697;  same  case,  103 
Tex.  849,  127  S.  W.  797.  The  motion  of  the 
Chicago,  Rock  Island  &  Gull  Railway  Com- 
pany is  granted,  and  the  judgment  ordered 
corrected  in  accordance  with  this  opinion. 


PXRON  et  aL  v.  HODGES.    (No.  7205.)  t 
(Court  of  Civil  Appeals  of  Texas.     Dallas. 
April  24,  1915.    Rehearing  De- 
nied June  19,  1915.) 

1.  JtTDGiiENT  ®=3256— On  Tbiai,  or  Issubs— 
CoNFOBMiTT  TO  Findings. 

Where  a  special  verdict  is  returned,  the 
court  must  enter  judgment  in  accordance  there- 
with, however  erroneous  such  verdict  may  ap- 
pear to  it;  for  a  judgment  must  conform  to  the 
verdict 

[Ed.  Note. — For  other  cases,  see  Jndement, 
Cent  Dig.  g§  446-454;    Dec.  Dig.  <g=9256.] 

2.  Judgment  <e=3256 — On  Tbial  of  Issues— 

CONFOBMITT  TO  FINDINGS  "PaID  IN  FuLL." 

In  an  action  to  recover  a  broker's  commis- 
sion, on  the  sale  of  a  hotel,  that  was  not  to  be 
paid  unless  the  purchase-money  notes  given  for 
snch  hotel  were  paid,  where  no  issue  was  raised 
by  the  pleadings  whether  the  notes  were  paid 
in  money,  the  parties  trying  the  case  on  the  is- 
sue that  the  contract  was  rescinded,  and  not 
that  money  was  paid  in  settlement  of  the  notes, 
while  tbe  jury  found  that  a  rescission  of  tbe 
purchase  was  made  in  good  faith  because  of  the 
buyer's  inability  to  pay  tbe  price,  and  that  tbe 
seller  in  rescinding  and  taking  a  reconveyance 
did  not  intend  to  defeat  the  broker's  right  to 
his  commission,  a  special  finding  by  tbe  jury 
that  tbe  purchase-money  notes  were  "paid  in 
full"  meant  that  the  notes  were  canceled  by  the 
rescission  of  tbe  purchase  contract,  not  paid  in 
money,  so  that  entry  of  judgment  for  the  de- 
fendant upon  tbe  special  verdict  was  not  im- 
proper as  inconsistent  with  tbe  findings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g§  446-454;    Dec.  Dig.  «=»256.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge; 

Action  by  R.  B.  Pyron  and  others  against 
Charles  O.  Hodges.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Thompson,  Knight,  Baker  &  Harris,  of  Dal- 
las, for  appellants.  Etheridge,  McCormlck  & 
Bromberg,  of  Dallas,  for  appellee. 

RAINET,  C.  3.  AppeUant  brought  suit 
against  appellee  to  recover  commissions  for 
services  in  selling  tbe  St.  George  Hotel,  in 
the  city  of  Dallas,  Tex.,  the  sale  having  been 
made  to  one  Oliver  on  a  credit  for  $250,000, 
and  for  a  part  of  the  consideration  Oliver 


executed  his  four  promissory  notes  for  $12,- 
500  each.  Appellee  answered  that  the  com- 
mission to  be  paid  was  $5,000,  conditioned 
on  the  said  notes  being  collected;  that  said 
notes  were  not  collected,  because  Oliver  was 
Insolvent  and  In  order  for  appellee  to  re- 
gain possession  of  said  hotel  tbe  contract  of 
sale  was  rescinded  and  by  which  said  notes 
were  canceled.  The  cause  was  submitted  on 
special  Issues,  and  npon  the  return  of  a  ver- 
dict judgment  was  entered  for  appellee,  from 
which  this  appeal  Is  taken. 

Appellant  contends  that  the  court  erred  in 
rendering  judgment  for  appellee  upon  the- 
verdict  returned,  but  instead  the  verdict  re- 
quired a  judgment  for  appellant 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  our  decision  wUl  be  based  upon  tbe 
pleadings  and  the  verdict  as  returned  by  the 
jury.  The  jury  found  that  the  contract  made 
between  Hodges  and  Pyron  was  that  Pyron 
was  to  receive  $5,000  commissions  "condition- 
ed upon  the  payment  to  Hodges  of  the  four 
notes  of  $12,500  each,  which  were  made  by 
Oliver  and  indorsed  by  Pyron."  To  the  third 
question  submitted  by  the  court  "Were  the 
said  four  $12,500  notes  paid  to  Hodges  either 
in  whole  or  in  part,  and,  if  they  were  paid  in 
part  how  much  was  paid  thereon,"  the  Jury's 
answer  was,  "Paid  in  full."  Appellant  in- 
sists that  this  finding  of  the  Jury  shows  con- 
clusively that  the  condition  expressed  in  the 
contract  for  commissions  had  been  fulfilled, 
which  entitled  a  recovery  by  Pyron,  which 
required  the  entry  of  Judgment  for  Pyron, 
even  tf  the  court  considered  such  finding 
wrong.  On  the  other  hand,  appellee  contends 
that  the  other  findings  of  the  Jury  show  con- 
clusively that  by  the  said  finding  the  jury 
did  not  mean  or  intend  to  convey  the  idea 
that  said  notes  were  paid  to  Hodges  in  mon- 
ey, but  that  they  were  paid  in  full  by  their 
cancellation  in  the  rescission  of  the  trade,  by 
which  Hodges  took  back  the  hoteL 

[1, 2]  We  understand  the  law  is  that  the 
judgment  must  conform  to  the  verdict  and, 
when  there  is  a  special  verdict  returned,  the 
court  should  enter  judgment  In  accord  there- 
with, no  matter  how  erroneous  tbe  verdict 
may  be;  but  in  view  of  the  pleadings  and 
other  findings  of  the  Jury,  the  finding,  "Paid 
in  full,"  the  court  did  not  violate  the  rule 
Just  announced,  and  we  think  it  evident  that 
the  Jury  meant  the  notes  were  paid  and  can- 
celed by  the  rescission  of  the  contract  G?here 
was  no  issue  raised  by  the  pleadings  that  the 
notes  were  paid  off  and  discharged  by  pay- 
ment in  money,  but  that  they  were  canceled 
by  the  rescission.  Tbe  findings  of  the  Jury, 
other  than  this  one,  which  force  us  to  the 
conclusion  that  they  did  not  mean  payment 
in  money,  are  the  answers  made  to  questions 
4  and  5,  which  answer  to  question  4  Is  in  ef- 
fect: 

"That  the  rescission  contract  between  appel- 
lee and  wife  and  Oliver  and  wife  of  date  De- 
cember 8,  1910,  was  entered  into  in  good  faith, 
because  of  Oliver's  inability  to  comply  with  his 
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psrchue  from  appellee  and  for  the  purpose  of 
reacmdin?  the  sale- on  that  account  and  of  re- 
itoring  each  party  to  hia  respective  right." 
And  the  answer  to  6  is  In  effect: 
"That  appellee,  in  rescinding  bis  sale  and 
ooaveTance  of  his  Dallas  hotel  property  to  OIIt- 
er,  and  in  procuring  a  reconveyance  thereof 
from  OliTer,  did  not  thereby  intend  to  defeat 
PyroB  in  the  payment  of  his  accent's  commis- 
non  or  brokerage  earned,  if  any,  m  the  original 
lale  of  said  property  by  appellee  to  Oliver." 

These  findings  show  that  a  rescission  of 
the  contract  between  Oliver  and  Hodges  was 
made,  restoring  each  party  to  his  respective 
right  on  account  of  Oliver's  Inability  to  com- 
ply with  the  terms  of  sale,  and  that  the  re- 
scission was  made  in  good  faith  without  any 
intent  on  the  part  of  Hodges  to  defeat  Pyron 
out  of  bis  commission,  and  this  we  think  pre- 
cludes the  idea  that  Hodges  received  any 
payment  on  the  notes,  but  was  only  restored 
to  his  original  right  In  being  placed  In  statu 
quo. 

There  Is  an  apparent  conflict  between  the 
findings  of  the  jury  in  the  respect  mentioned, 
but  we  think  these  can  be  harmonized,  or 
rather  the  verdict  should  be  sustained.  Both 
parties  tried  the  case  on  the  Issue  that  the 
contract  was  rescinded,  and  not  that  money 
was  paid  In  settlement  of  the  notes.  There 
being  no  plea  of  payment,  therefore  payment 
in  money  was  not  a  material  issue,  and  the 
court  did  not  err  in  rendering  Judgment  for 
appellee. 

The  following  authorities  sustain  the  views 
we  have  expressed,  to  wit:  Hill  v.  Hoeldtke, 
104  Tex.  894,  142  S.  W.  871,  40  L.  R.  A.  (N. 
8.)  672 ;  Waller  v.  LUes,  96  Tex.  21,  70  S.  W. 
17;  Telegraph  Co.  v.  Rich,  101  Tex.  466,  108 
8.  W.  H52 ;  Kelley  v.  Ward,  94  Tex.  2S9,  60 
S.  W.  311;  Furst-Edwards  v.  Railway  Co., 
146  8.  W.  1024. 
The  Judgment  Is  afllnned. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  HAR- 
GRAVB.     (No.  435.)  t 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  27,  1015.     On  Rehearing, 

June  17,  1016.) 

1.  Masteb  and  Sbbvant  4=3293— Injxtbibs  to 
Sebvart— iNSTBUcmons— Applicabilitz  to 

EVIDBNOB. 

In  an  action  for  Injuries  to  a  railroad  brake- 
man's  eye  caused  by  hot  sand  from  the  engine 
flues,  an  instruction  permitting  recovery  if  the 
jory  found  that  it  w%8  negligence  to  sand  out 
the  flues  at  that  time,  when  they  knew  the 
*  brakeman  was  on  the  top  of  the  car,  was  not  er- 
roneous as  predicating  negligence  on  an  act 
by  the  operatives  of  the  engine  which  was  nec- 
essary and  was  done  in  the  usnal  and  custom- 
ary manner,  where  there  was  no  evidence  that 
it  was  necessary  to  sand  out  the  flues  at  that 
particular  time. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1148-1156,  1158-1160; 
Dec  Dig.  «=>293.I 

2.  Hasteb  and  Sebvani  $=3286 — Injtjbies  to 

SkBVANT— SirFFICIKNCT    OF  EVIDENCE— NeQ- 
UOENCE. 

In    an   action   for  injuries   to   a   railroad 
brakeman,  evidence  held  sufScient  to  take  to  the 


jury  the  negligence  of  the  engineer  in  making 
an  emergency  stop  when  the  signal  for  the  ordi- 
nary stop  was  given,  whereby  the  train  was 
pulled  in  two,  and  the  air  mshlng  from  the 
broken  hose  blew  rust  and  dirt  into  the  brake- 
man's  eye. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  M  1001.  1006,  1008.  1010- 
1015,  1017-1033,  1(66-1042.  1044.  1046-1050; 
Dec.  Dig.  «=>286.] 

3.  Appeal  and  Ebbob  «=»499'— Pbesentinq 
Questions  in  Loweb  Codbt— Requested 
Chaboes— Submission  to  Coubt  and  Coun- 

BEI..  f 

The  refusal  of  requested  charges  will  not  be 
reviewed  where  the  bills  of  exceptions  thereto  do 
not  show  that  the  charges  were  presented  to  the 
court  and  submitted  to  opposing  counsel  for  ex- 
amination within  a  reasonable  time  after  the 
charge  of  the  court  was  given  to  the  attorneys 
for  examination,  as  required  by  Acts  33d  Leg. 
c.  69. 

[Ed.  Note.  For  other  cases,  see  Appeal  and  Er- 
ror, C!ent.  Dig.  <$  2605-2598;  Dec.  DIk.  <S=>499.] 

4.  Trial  4s»121— Misoonduot  ov  Counsel— 
Abqument — Comkxnt  on  Evidence. 

In  an  action  by  a  railroad  brakeman  for 
loss  of  his  eye,  where  negligence  by  the  com- 
pany's agents  in  the  treatment  of  the  eye  was 
charged,  and  the  company  physician  testified 
that  he  made  a  superficial  examination  oC  the 
eye,  and  ordered  plaintiff  to  go  to  a  hospital, 
argument  by  plaintiff's  attorney  that,  though 
he  was  compelled  to  treat  the  case  in  a  general 
sort  of  way,  he  was  not  going  to  treat  it  as 
superficially  as  defendant's  doctors  treated  plain- 
tiu's  eye,  does  not  require  a  reversal  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  294-298,  300;    Dec.  Dig.  <S=»121.] 
6.  Dauages  «=»132  —  Pebsonal   Injubies  — 

Loss  OF  Sight. 

Where  a  railroad  brakeman,  who  bad  pre- 
viously had  good  health  and  was  earning  from 
$125  to  $145  per  month,  received  injuries  which 
caused  great  suffering  and  resulted  in  the  total 
loss  of  sight  of  one  eye,  with  danger  to  the  other 
eye,  a  veidict  for  $10,000  damages  is  not  so  ex- 
cessive as  to  show  an  abuse  of  the  jury's  discre- 
tion as  to  the  amount  of  damages,  nor  to  in- 
dicate passion  or  prejudice,  or  an  improper  con- 
ception of  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |i  372-385,  306;  Dec.  Dig.  <S=»132.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;   P.  R.  Price,  Judge. 

Action  by  O.  E.  Hargrave  against  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed,  and  motion  for  re- 
hearing overruled. 

Tomey  &  Burges,  of  El  Paso,  Terry,  C!avln 
&  Mills  and  John  G.  Gregg,  all  of  (ialveston, 
and  Goldstein  &  Miller,  of  El  Paso,  for  ap- 
pellant Robt  T.  Nelll  and  Brown  &  Terry, 
all  of  El  Paso,  for  appellee. 

WALTHALL,  J.  Appellee,  O.  B.  Har- 
grave, Instituted  this  suit  in  the  district  court 
of  El  Paso  county  against  appellant,  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany, for  damages  for  personal  injury  sus- 
tained by  him  by  reason  of  the  loss  of  the 
sight  of  his  right  eye  while  In  the  service  of 
the  company  as  a  brakeman,  and  while  en- 
gaged in   the  handling  for  it  of  interstate 
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commerce.  The  case  was  tried  before  a  Jury 
on  two  allegations  of  negligence,  the  first  al- 
leging that  he  gave  to  the  engineer  a  signal 
which  required  an  ordinary  stop  of  the  train, 
but  that  the  engineer,  Instead  of  making  an 
ordinary  stop,  negligently  made  an  emergen- 
cy stop,  resulting  In  the  rear  car  and  the  one 
on  which  appellee  was  riding  being  Jerked 
loose  from  the  remaining  cars,  the  air  hose 
connecting  said  cars  being  torn  loose,  the 
air  in  the  hose  caused  to  rush  therefrom  and 
throw  sand  and  rust  from  said  hose  or  the 
ground  Into  appellee's  eyes.  The  second  al- 
legation of  negligence  charges  that  shortly 
thereafter,  and  at  another  time  and  place, 
while  the  train  was  going  through  the  sta- 
tion of  Plnevita,  and  while  appellee  was  on 
the  top  of  the  cars,  and  while  going  toward 
the  engine  of  the  train,  the  engineer  or  Are- 
man  sanded  out  the  flues  of  the  engine, 
whereby  particles  of  hot  sand  coming  there- 
from were  thrown  into  appellee's  face  and 
into  his  eye,  thereby  causing  injury.  Plain- 
tlCt  alleged  the  complete  loss  of  the  sight  of 
his  right  eye.  Appellant  answered  denying 
each  allegation  of  negligence,  and  pleaded 
assumed  risk  and  contributory  negligence. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  appellee. 

In  the  eleventh  paragraph  of  the  trial 
court's  general  charge,  the  Jury  are  instruct- 
ed as  follows: 

"If  you  believe  from  a  preponderance  of  the 
evidence  that  on  or  about  October  22,  1913,  the 
plaintiff  was  directed  b^  the  defendant  to  go  on 
one  of  defendant's  freight  trains  as  a  brake- 
man,  and  did  go  on  said  train  in  such  capacity 
from  Winslow,  Ariz.,  to  Seligman,  Ariz.,  and 
that  after  leaving  Flagstaff,  but  before  reach- 
ing Seligman,  and  shortly  before  reaching  the 
station  of  Pinevlta,  the  plaintiff  got  out  on 
the  top  of  the  cars  in  the  performance  of  his  du- 
ties, under  the  rules  of  the  defendant,  and  that, 
after  he  had  performed  his  duty  on  the  top  of 
said  cars,  was  going  towards  the  engine,  where 
the  rules  of  the  company  required  him  to  go, 
and  the  engineer  or  fireman  knew  that  plaintiff 
was  on  top  of  said  cars,  and  that,  without  any 
warning  or  notice  to  plaintiff,  the  engineer  or 
fireman  proceeded  to  sand  out  the  pipes  or  fines, 
which  caused  the  engine  through  its  smokestack 
to  emit  hot  sand,  and  as  a  result  great  quan- 
tities of  hot  sand  or  particles  of  hot  sand  were 
thrown  and  hurled  into  plaintiff's  face,  and  in- 
to his  right  eye,  and  if  you  believe  rrom  the 
evidence  that  it  was  negligence  for  the  engineer 
or  fireman  to  sand  out  said  flues  or  pipes  under 
all  the  circumstances,  if  they  did  so  sand  out 
said  pipes  and  fiues,  and  that  such  negligence 
on  the  part  of  the  defendant's  engineer  or  fire- 
man, if  it  was  negligence,  proximately  caused 
plaintiff's  injury,  your  verdict  will  be  in  favor 
of  plaintiff.'^ 

The  defendant  objected  to  this  paragraph 
of  the  charge  as  a  basis  for  negligence,  the 
evidence  showing  that  plaintiff  knew  that  it 
was  his  duty  to  go  on  top  the  cars  at  the 
time  and  place  he  did  and  take  station 
thereon,  and  knew  that  the  fines  of  the  en- 
gine might  be  sanded  out  at  any  time  and 
place  when  same,  in  the  Judgment  of  the 
fireman  and  engineer,  became  necessary,  and 
that  it  was  the  usual  and  customary  pro- 
ceeding to  sand  out  said  flues  or  engine  at 


any  place  or  at  any  time  where  It  appeared 
to  said  flreman  or  engineer  to  be  necessary 
and  proper,  and,  such  being  the  rule  of  the 
company  to  which  plaintiff  subscribed  and 
the  common,  ordinary,  and  usual  practice 
established  by  the  evidence,  plaintiff  would 
have  no  cause  for  damage  for  the  dolus  ot 
It.  Defendant  under  this  assignment  makes 
the  proposition  that  negligence  cannot  be 
predicated  upon  the  doing  of  an  act  by  tbe 
operatives  of  a  train  where  such  act  is  neces- 
sary in  the  operation  of  the  train  and  was 
done  in  the  usual  and  customary  manner. 

The  appellant's  first  and  second  proposi- 
tions under  this  assignment  all  depend  upon 
tbe  question  of  fact  as  to  the  necessity  for 
sanding  out  the  engine  flues  at  the  time  they 
were  sanded  out,  and  the  appellee's  knowl- 
edge of  the  fact  of  the  necessity  for  so  doing. 
None  of  the  witnesses  testified  that  It  was 
necessary  to  sand  out  the  flues  Just  at  the 
time  and  place  the  evidence  shows  they  were 
sanded  out,  or  that  the  appellee  knew  that 
a  necessity  had  arisen  for  them  to  be  sanded 
out.  The  evidence  shows  that  it  was  tbelr 
duty  and  the  custom  tor  the  engineer  and 
fireman  to  perform  that  service  when.  In 
their  Judgment,  it  was  necessary  to  be  done, 
and  that  appellee  knew  that  such  was  their 
duty,  and  that  it  was  customery  for  them 
to  perform  that  duty,  but  there  is  no  evi- 
dence that  the  appellee,  the  brakeman,  whose 
duty,  under  the  rules,  called  him  to  the  place 
he  was,  knew  that  a  necessity  had  arisen  or 
would  likely  arise  for  the  sanding  out  the 
engine  flues  while  he  was  on  top  of  the  cars 
and  in  a  position  of  danger  from  tbe  hot 
sand  emitted  from  the  flues  when  sanded 
out.  We  think  that  to  place  appellee  on  top 
the  cars  in  the  discharge  of  a  duty,  and 
then  to  bring  about  an  extra  ri^  to  him  on 
the  ground  of  necessity,  the  evidence  should 
be  at  least  satisfying  that  tbe  necessity  had 
arisen,  and  that  appellee  knew  ot  it.  It 
would  not,  it  seems  to  us,  be  sufilcient  to 
simply  show  that  It  was  convenient  to  sand 
out  the  flues  at  that  time,  but  that  an  actual 
necessity  had  arisen. 

[1]  Appellant's  first  two  propositions  under 
this  assignment  are  cleaity  without  the  evi' 
dence  necessary  to  invoke  the  legal  proposi- 
tions contained  in  them.  The  evidence  goes 
no  further  than  to  show  the  duty  to  sand 
out  the  engines  when^  necessary,  and  that 
such  was  the  custom.  The  witnesses  Draper 
and  Sawyer,  the  engineer  and  flreman  on  the 
train,  did  not  even  remember  sanding  out 
the  engine  at  the  time  and  place  appellee 
was  Injured,  and  made  no  statement  to  the 
effect  that  it  was  necessary  to  then  do  so, 
and  that  the  engine  flues  were  then  sanded 
out  because  of  the  necessity.  The  third  prop- 
osition under  this  assignment,  it  seems  to  us, 
is  not  germaln  to  the  assignment,  and  is  here 
raised  for  the  flrst  time.  We  think,  how- 
ever, the  evidence  of  the'  physician  that  a 
corneal  ulcer,  such  as  he  found  plaintiff  bad, 
could  be  produced  by  Injury  and  Infection, 
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would  be  sufiBdent  to  Justify  the  charge. 
The  assignment  Is  orerruled. 

[2]  Objection  was  made  and  a  proper  bill 
of  exception  taken  to  the  sixth  paragraph  of 
the  court's  general  charge  submitting  to  the 
jury  the  question  of  negligence  in  applying 
the  emergency  air  under  the  circumstances 
stated  in  the  charge,  thereby  causing  the 
train  to  come  to  a  sudden  stop,  and  the  air 
bcse  to  part,  and  the  appellee,  tn  anticipation 
of  and  fearing  the  shock  about  to  result  from 
tbe  application  of  the  air  brakes,  Jumped  or 
stepped  down  from  the  ladder  on  the  car, 
when  the  air  hose  came  apart,  and  the  air 
released  with  force,  with  the  result  that  par- 
tides  of  rust,  dirt,  or  other  foreign  substanc- 
es In  the  air  brakes  or  train  line  pipes  or 
dust  or  sand  from  the  earth  were  discharged 
or  blown  into  appellee's  face  and  Into  his 
right  eye,  thereby  causing  Injury.  Appellant 
claims  that  it  Is  error  for  the  court  to  sub- 
mit such  issue  of  negligence,  where  the 
strongest  evidence  upon  such  Issue  showed 
that  there  was  an  occurrence  which  could 
have  been  caused  by  an  emergency  applica- 
tion of  the  brakes,  where  the  party  in  charge 
of  the  brakes  testified  that  no  such  applica- 
tion was  made,  where  the  undisputed  evi- 
dence showed  that  the  same  result  could  | 
have  been  due  to  other  causes,  and  where  ap- 
pellee, the  only  witness  for  himself,  testified 
he  did  not  know  that  the  engineer  had  made 
the  emergency  appUcation ;  that  a  person, 
though  guUty  of  a  negligent  act,  is  only  re- 
sponsible for  consequences  proximately  caus- 
ed, and  which  could  reasonably  have  been 
foreseen ;  that  it  would  be  requiring  an  engi- 
neer to  be  more  than  human  to  hold  that  In 
applying  the  brakes  to  his  train  he  could 
foresee  that  a  brakeman  would  descend  from 
the  car,  the  drawbar  be  pulled  out,  the  hose 
be  broken,  and  thereby  foreign  substances 
be  thrown  Into  the  eyes  of  a  person  standing 
near.  It  would  extend  this  opinion  to  too 
great  length  to  quote  the  evidence  on  the 
facts  testified  to  and  submitted  by  the  court 
in  his  charge  on  this  assignment  of  negli- 
gence. The  only  controversy  aa  the  sufficien- 
cy of  the  evidence  on  the  facts  submitted 
arises  on  the  question  as  to  whether  the  engi- 
neer applied  the  emergency  air.  Appellant 
testified  that: 

He  gave  the  engineer  the  easy  signal;  that 
is,  the  ordinary  stop.  "He  [the  engineer]  stop- 
ped all  at  once,  and  the  air  went  into  the  emer- 
gency, and  it  caused  the  car  I  was  riding  on  to 
pull  the  drawbar  out  of  that  ca«.  When  you 
give  a  signal  which  is  known  as  the  'dynamite' 
signal,  as  the  boys  call  it,  you  jump  out  and 
commence  waving  your  hands,  meaning  for  you 
to  stop  right  there,  which  is  sometimes  referred 
to  by  railroad  men  as  a  washout  or  dynamite 
signal.  Mow,  I  gave  this  signal  <indicatlng  the 
easy  signal),  and  he  stopped  the  train,  and  the 
air  went  into  the  emergency.  •  •  *  I  do  not 
know  that  he  threw  the  air  into  the  emergency, 
bat  I  know  the  air  went  into  the  emergoicy, 
because  I  could  hear  it  and  tell  what  it  was. 
*  •  •  Ton  can  hear  the  application  of  the 
air,  and  I  heard  it.  *  *  *  Xes;  I  say  the 
air  was  put  in  emergency ;  I  don't  know  whether 
the  engineer  applied  the  air  or  not.    It  might 


have  been  caused  from  something  else.  It  could 
have  been  caused  by  a  defective  triple  valve. 
We  hndn't  had  any  trouble  on  this  trip  with 
the  triple  valve;   It  had  worked  all  right." 

The  engineer,  Bressford,  testified  that  he 
received  the  ordinary  stop  signal  and  applied 
the  air  in  the  usual  manner  by  making  a 
service  application  of  the  air,  drawing  off 
the  air  from  the  train  line,  and  stopping  the 
train.  Other  witnesses  testified  to  the  use 
made  of  air  In  the  air  and  train  line.  The 
use  made  of  the  air  and  Its  effect  upon  the 
train  were  questions  of  fact  for  the  jury  to 
determine.  The  issues  of  fact  submitted  In 
the  paragraph  of  the  charge  were  pleaded. 
We  think  the  evidence  was  suflBclent  to  sub- 
mit to  the  Jury  the  question  as  to  whether 
an  emergency  application  of  the  air  was 
made,  Its  effect  upon  the  train,  and  whether 
the  facts  found  constituted  negligence  and 
proximate  cause.  The  case  was  submitted 
upon  two  Issues  of  negligence,  and  the  Jury 
returned  a  general  verdict  In  favor  of  the 
appellee.  The  evidence  shows  that  the  ap 
pellee's  eye  was  partly  Injured  on  each  of  the 
two  occasions.    The  assignment  Is  overruled. 

[3]  Appellant's  third,  fourth,  and  fifth  as 
signments  complain  of  the  failure  of  the 
court  to  submit  special  charges  presented 
Objection  Is  made  to  a  conslderatioa  of  these 
assignments  because  the  bills  of  exceptions 
taken  to  the  action  of  the  trial  court  in  re- 
fusing to  submit  the  charges  do  not  show 
that  the  charges  were  prepared  and  present- 
ed to  the  court  and  submitted  to  opposing 
counsel  for  examination  and  objection  with- 
in a  reasonable  time  after  the  charge  of  the 
court  was  given  to  the  parties  or  their  attor- 
neys for  examination,  as  required  by  articles 
1973,  1974,  and  2061,  Rev.  St,  as  amended 
by  chapter  59,  Acts  83d  Leg.  The  articles  of 
the  statute  referred  to  require  that  this  be 
done;  otherwise  the  ruling  of  the  court  in 
refusing  to  give  the  requested  charge  is  re- 
garded as  approved.  As  said  by  the  sixth 
Oourt  of  Appeals  In  St.  Louis  Southwestern 
Railway  Co.  ▼.  Wadsack,  166  S.  W.  42,  the 
effect  of  the  amendments  to  the  articles  re- 
ferred to  Is  to  place  the  rulings  of  the  trial 
court  In  giving  or  refusing  charges  In  the 
same  category  with  other  rulings  not  appear- 
ing of  record  as  to  the  formalities  required 
for  their  conslderatlcm  on  appeal,  and  appel- 
late courts  can  now  no  more  review  the  ac- 
tion of  the  trial  court  in  giving  or  refusing 
charges  than  they  can  the  rulings  admitting 
or  excluding  testimony  without  proper  bills 
of  exception.  Gulf,  T.  &  W.  Ry.  Co.  v.  Dick- 
ey, 171  S.  W.  1097;  Ratllff  v.  Wakefield, 
etc.,  Co.,  172  S.  W.  198 ;  Eldridge  v.  Railway 
Co.,  109  S.  W.  375 ;  Floegge  v.  Meyer,  172  S. 
W.  194.  This  court  so  held  In  Atchison,  To- 
peka  &  Santa  F6  Railway  Co.  v.  Skeen,  174 
S.  W.  655.  For  reasons  stated,  assignments 
3,  4,  and  6  cannot  be  considered. 

[4]  On  trial  of  the  case  plaintiff's  attorney 
In  his  argument  to  the  Jury  used  the  follow- 
ing language: 
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"That,  wbile  I  bare  to  treat  this  case  in  a 
very  general  sort  of  way,  I  hope  I  shall  not 
treat  the  same  as  8ui}erficiall7  as  the  defendant 
treated  it  in  the  beginning  at  Winslow,  Ariz. ; 
that  I  will  not  treat  it  as  superficially  as  the 
defendant's  doctors  did  treat  it,  as  Dr.  Simpson 
said  he  only  made  a  superficial  examination  of 
the  eye  at  Winslow,  Ariz.,  and  I  am  not  going 
to  make  any  such  superficial  treatment  of  the 
case." 

Appellant's  slzth  assignment  complains  of 
this  remark.  The  trial  court,  in  approving 
the  bill  of  exception  taken,  explains  that  the 
remarks  of  counsel  were  used  in  connection 
with  the  testimony  of  Dr.  Simpson.  Dr. 
Simpson  was  a  witness  for  defendant  The 
witness  said  that  be  lived  in  Winslow,  Ariz. ; 
was  a  consulting  physician  for  the  defend- 
ant's hospital;  does  not  claim  to  be  an  eye 
specialist;  saw  plaintiff  when  he  came  for 
treatment;  his  eye  was  diseased — badly  In- 
flamed. Witness  examined  plaintifTs  eye  su- 
I>erficially,  found  it  Inflamed,  discovered  that 
some  one  had  seen  the  eye  before  witness 
had,  and  had  either  taken  ont  some  foreign 
body  or  attempted  to;  advised  plaintiff  to 
go  to  the  hospital  in  Los  Angeles  for  certain 
treatment ;  and  offered  to  get  him  the  neces- 
sary admission,  transportation,  etc.  What 
we  have  stated  from  Dr.  Simpson's  evidence 
is  not  all  be  said,  but  enough  to  show  the 
reference  in  tbe  remark.  One  of  the  issues 
presented  by  the  pleadings  and  submitted  to 
the  Jury  by  the  court  on  the  trial  was  a 
charge  of  negligence  in  tbe  treatment  of 
plaintiff's  eye.  No  reversible  error  is  shown, 
and  the  assignment  is  overruled. 

[6]  Appellant  complains  that  tbe  verdict 
and  Judgment  for  $10,000  is  excessive.  The 
evidence  shows  that  prior  to  tbe  injury  plain- 
tiff  was  in  good  health,  38  years  of  age,  had 
been  in  tbe  railroad  service  many  years,  and 
In  the  train  service  as  brakeman  since  1907, 
and  earning  from  $125  to  $145  per  month. 
The  evidence  showed  that  plaintiff  suffered 
Intensely  from  the  effect  of  the  injury  to 
bis  eye,  and  sustained  a  loss  of  the  sight  of 
bis  right  eye,  with  a  minimum  of  danger  as 
to  tbe  left  eye.  We  cannot  say  that  the  ver- 
dict is  BO  large  as  to  show  an  abuse  of  tbe 
discretion  left  to  the  Jury  to  fix  tbe  amount 
Of  tbe  loss;  nor  does  tbe  damage  awarded 
indicate  passion  or  prejudice  or  an  Improper 
conception  of  the  measure  of  damages  on  tbe 
part  of  the  Jury. 

The  case  is  affirmed. 

On  Rehearing. 

Appellant  complains  of  the  action  of  this 
court  in  refusing  to  consider  its  third,  fourth, 
and  fifth  assignments  of  error  over  objections 
made  that  tbe  bills  of  exception  taken  to  the 
action  of  the  court  in  refusing  to  submit  the 
charges  do  not  show  that  the  special  charg- 
es were  prepared  and  presented  to  tbe  court 
and  submitted  to  opposing  counsel  for  exam- 
ination and  objection  within  a  reasonable  time 


after  tbe  charge  is  given  to  the  parties  or 
their  attorneys  for  examination,  and  says : 

"We  do  not  believe  that  any  court  lias  gone 
as  far  in  refusing  to  consider  assignments  as 
was  done  in  this  case." 

Counsel,  in  preparing  the  motion,  bas  evi- 
dently overlooked  article  1973,  Revised  Stat- 
utes, as  amended  In  1913,  referred  to  in  the 
opinion,  tbe  latter  part  of  which  reads  as  fol- 
lows: 

"Such  instructions  [prepared  hy  counsel  after 
receivinff  the  court's  general  charge]  shall  be 
prepared  and  presented  to  the  court  and  submit- 
ted to  opposing  counsel  for  examination  and  ob- 
jection within  a  reasonable  time  after  tbe  charge 
is  given  to  the  parties  or  their  attorneys  for 
examination." 

The  CkJurt  of  Civil  Appeals  for  the  Third 
District,  after  commenting  on  this  provision 
of  tbe  law.  In  Floegge  v.  Meyer  et  aL,  172  S. 
W.  194,  said: 

"The  bill,  we  think,  is  fatally  defecUve  in  fall- 
ing to  show  that  the  special  charge  was  request- 
ed before  the  charge  of  the  court  was  read  to 
tbe  jury,  and  is  further  defective  in  failing  to 
show  that  such  special  charge  was  submitted  to 
opposing  counsel  for  their  consideration,  as  abot'^ 
indicated,  for  which  reason  this  assignment  can- 
not be  considered  by  us." 

The  Fourth  Court  of  Civil  Appeals,  to  In- 
ternational &  O.  N.  Ry.  Co.  ▼.  Jones,  176  S. 
W.  488,  said : 

"There  is  nothing  in  the  bill  of  ezceptiona 
indicating  that  tbe  issues  were  ever  submitted 
to  counsel  for  appellees,  and  the  assignment 
could  not  be  considered." 

The  motion  Is  overruled. 


McGOWAN  V.  EUBANK.    (No.  7382.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
June  6,  1915.) 

1.  Brokebs  «=»61— Right  to  CouPENSATioir 

— PAILTJOaS   TO   OOMPLKTB  CONTRACT. 

That  a  broker,  employed  by  defendant  to 
procure  a  purchaser  for  land,  knew  that  defend- 
ant's title  to  tbe  land  was  defective,  did  not 
defeat  his  right  to  commissions,  where  he  pro- 
cured a  purchaser  but  the  purchaser  refused 
to  take  such  defective  title,  if  defendant  agreed 
with  the  broker  to  cure  the  defect  in  the  title 
before  the  contwtct  was  made. 

(EJd.  Note.-5'or  other  cases,  see  Brokers, 
Cent  Dig.  S§  77,  78,  92,  93;   Dec  IMg.  <&=»61.] 

2.  Brokers  4=>61— Right  to  CoMPEN8.4.Tioif 

— Failure  to  Complete  Contract. 

Where  defendant  contracted  to  convey  land 
clear  of  debt  to  a  purchaser  procured  by  a  brok- 
er, an  unpaid  note  given  a  former  owner  of  the 
land  for  the  purchase  price  was  an  indebted- 
ness which  defendant  was  bound  to  discharge, 
and,  failing  ft>  do  this,  the  purchaser  had  the 
right  to  refuse  to  comply  with  the  contract 

(Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  iS  77,  78,  92,  93;  Dec.  Dig.  ®=» 
61.] 

Appeal  from  HIU  CJounty  Ck>urt;  J.  B. 
Stephenson,  Judge. 

Action  by  Matt  McGowan  against  Jim  Bu- 
bank.  Judgment  for  defendant,  and  plaintlS 
appeals.    Reversed  and  remanded. 

T.  H.  Jackson,  of  HiUsboro,  for  appellant 
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RIINET,  O.  J.  Appellant,  a  real  estate 
broker.  Baed  appeUee  lor  serrices  in  procuring 
t  party  ready  and  willing  to  exchange  prop- 
erty, wblcli  exchange  was  not  consummated 
because  of  the  lack  of  title  in  appellee.  The 
cause  was  tried  without  a  jury,  and  Judg- 
ment was  rendered  for  appeUee,  from  which 
this  appeal  was  taken. 

Appellant  procured  one  EUas  Holt  to  con- 
tract to  exchange  land  with  appellee,  which 
was  agreed  to  by  appellee,  who  contracted  to 
convey  his  land  clear  of  debt  Holt,  after  in- 
vestli^tion,  concluded  the  title  was  bad  and 
refused  to  make  the  exchange,  because  the 
title  was  bad  to  one  of  appellee's  lots. 

[1]  The  theory  urged   by  appellee  to  the 
right  of  recovery  was  that  appellant  knew 
the  title  was  defective,  and  he  thereby  took 
the  chances  of  -  consummating  the  exchange 
of  the  property.    Berg  t.  Street  Railway  Co., 
49  S.  W.  929.    But  this  defense  will  not  pre- 
Tent  a  recorery  if  appellee  agreed  with  ap- 
pellant to  free  the  lot  from  debt  before  the 
contract  was  made,  and  there  was  a  debt  on 
the  lot  and  the  appellee  did  not  discharge  it 
II]  All  the  witnesses  speak  of  the  title  to 
one  of  appellee's  lots  as  being  bad,  but  fail  to 
show  In  what  particular  it  is  defective,  ex- 
cept in  one  instance  where  one  witness  says 
the  railroad  company, .  about  SO  years  ago, 
sold  one  of  the  lots  for  $25  cash  and  note 
for  $75,  which  is  not  shown  to  have  been 
paid.    If  said  note  had  never  been  paid,  it 
was  an  ontstandlng  indebtedness,  which  ap- 
pellee under  his  contract  was  bound  to  dis- 
charge, and,  failing  to  do  this.  Holt  Iiad  the 
right  to  refuse  to  comply  with  the  contract 
of  excliange,  and  if  this  was  the  only  defect 
in  the  title  appellant  was  entitled  to  recover. 
If  there  was  any  other  defect  in  the  title, 
the  statement   of  facts  does   not  definitely 
show  it  nor  does  it  show  that  appellant  knew 
of  any  other  defect  in  the  title.    In  the  state 
of  the  evidence,  we  do  not  feel  justified  in 
affirming  the  case,  nor  in  rendering  it  for 
appellant.     Therefore  we  have  concluded  to 
reverse  the  judgment  and  remand  the  cause 
for  a  new  trial. 


MIMS  V.  POSTER  et  aL    (No.  7386.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Jane  6,  1915.) 

Appeai.  and  Ebbob  «:=>407  —  Pkbfection  of 

APPEATr-MoDE. 

Vernon's  Saylea'  Ann.  (3iv.  St.  1914,  art 
2092,  provides  that  service  of  citation  in  error 
shall  be  made  by  delivering  to  the  defendant  or 
defendants  in  error  in  person  a  copy  of  the  ci- 
tation. Article  2095  provides  that,  if  It  ap- 
pears from  the  return  of  the  vheriS  or  consta- 
ble that  the  pnrty  cannot  be  found  in  the  county 
of  his  residence,  the  citation  in  error  shall  di- 
rect the  officer  to  snmmon  the  defendant  by  mak- 
ing service  on  his  attorney  of  record.  Citation 
in  error  was  served  directly  upon  the  attorney 
of  record  for  defendants  in  error,  bnt  it  did  not 
appear  from  the  return  of  the  officer  that  he  was 


unable  to  serve  defendants.  Beid  that  where 
defendants  did  not  appear  or  waive  service,  the 
appellate  court  was  without  jurisdiction,  and 
the  writ  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  2120,  212S-2132;  Dec. 
Dig.  «=>407.] 

Error  from  Kaufman  County  Court;  James 
A.  Cooley,  Judge. 

Action  between  L.  O.  Mims  and  Jess  Foster 
and  others.  There  was  a  judgment  lor  the 
latter,  and  the  former  brings  error.  Dis- 
missed. 

Robs  Huffmaster  and  Wynne  &  Wynne,  all 
of  Kaufman,  for  plaintiff  in  error. 

TAJtiBOT,  J.  This  cause  must  be  stricken 
from  the  docket  of  this  court  The  record 
discloses  that  the  defendants  in  error  are 
three  in  number,  namely,  Jess  Foster,  P.  C. 
Letcher,  and  E.  F.  Morrow,  and  that  all  of 
them  reside  In  Kaufman  county,  Tex.,  where 
the  Judgment  in  the  cause  was  rendered,  and 
that  a  copy  of  the  citation  In  error  was  serv- 
ed directly  on  their  attorney  of  record,  aiid 
does  not  show  why  service  was  not  had  upon 
the  defendants  in  error  themselves.  Article 
2092  of  Vernon's  Sayles'  OlvU  Statutes  pre- 
scribes that  service  of  citation  In  error  shall 
be  made  by  delivering  to  the  defendant  in 
error,  and,  if  more  than  one,  then  to  each  of 
them,  in  person,  a  true  copy  of  the  citation. 
In  article  2096  of  said  statute  It  is  provided 
that,  if  it  appears  from  the  allegations  in  the 
papers  of  the  cause  that  the  party  is  a  non- 
resident of  the  state,  or  if  It  appears  from 
the  return  of  the  sheriff  or  constable  that 
the  party  cannot  be  found  in  the  county  of 
his  residence,  the  citation  shall  direct  the 
o£9cer  to  summon  the  defendant,  by  making 
service  on  his  attorney  of  record.  If  there  be 
one.  It  does  not  appear  from  any  return 
of  the  sheriff  or  constable  of  Kaufman  coun- 
ty, or  otherwise,  that  an  effort  was  made  to 
secure  service  on  defendants  In  error  as  re- 
quired by  law,  and  that  they  could  not  be 
found  in  said  county.  In  this  condition  of 
the  record  it  must  be  held  that  the  service 
had  of  the  citation  in  error  upon  the  attor- 
ney of  the  defendants  in  error  was  unauthor- 
ized and  insufficient,  and,  the  defendants  not 
having  waived  service  nor  appeared,  this 
court  has  no  jurisdiction.  Adklns  v.  Fore- 
hand, 10  Tex.  270;  Hughes  v.  Burleson,  10 
Tex.  290;  Oge  et  al.  v.  Froboese  et  al.,  68 
S.  W.  654;  National  Cereal  Co.  v.  Earnest 
84  S.  W.  1101;  Aspley  v.  Alcott.  90  S.  W.  886. 
Again,  the  writ  of  error  directs  the  sheriff  to 
summon  the  defendants  in  error,  and  in  such 
case  there  is  no  service  if  the  writ  Is  served 
on  the  attorney.  McCloskey  et  al.  v.  McCoy, 
89  S.  W.  450. 

It  follows  that  the  case  must  be  stricken 
from  tbe  docket  of  this  court;  and  it  is  so 
ordered. 
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M.  ALEXANDER  &  OO.  t.  FLETCHER  & 

WHITFIELD.     (No.  7383.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
June  5,  1915.) 

1.  Appeai.  and  Erbob  «=>499— Reservation 
OF  Grounds  of  Review— Exckptionb  to 
Evidence. 

Where  bills  of  exceptioo  did  not  show  what 
objection  was  urged  and  sustained  to  the  intro- 
duction of  evidence,  assignments  of  error,  predi- 
cated upon  the  exclusion  of  such  evidence,  could 
not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  2295-2298;  Dec.  Dig.  «=> 
499.] 

2.  Tbiai.  $=:350— -Subuission  of  Special  Is- 
sue—Point Not  Issuable. 

In  an  action  by  a  partnership  for  the  price 
of  goods  sold,  where  undisputed  evidence  showed 
that  a  certain  person  deceased  bad  owned  a 
one-half  interest  in  the  firm,  the  refusal  of  the 
trial  judge  to  submit  a  requested  special  issue 
as  to  the  extent  of  the  interest  of  such  person 
in  the  firm  was  not  error;  the  fact  not  being 
at  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  S2S-833;   Dec  Dig.  €=CoO.] 
8.  Appeal  and   Ebbob  <S=>742— Bbikfs— Ab- 

SIONMENTS    of     EBBOB  —  PBOPOSITIONS    AND 

Statements. 

Where  neither  of  two  assignments  of  error 
was  briefed  as  a  proposition,  no  proposition  was 
made  thereunder,  and  no  statement  of  the  evi- 
dence adduced  on  trial  in  support  of  the  conten- 
tion made  was  subjoined  to  either  of  them,  such 
assignments  were  not  presented  for  considera- 
tion. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;    Dec.  Dig.  «S=>742.] 

Appeal  from  Kanf  man  County  Court;  James 
A.  Cooley,  Judge. 

Action  by  Fletcher  &  Whitfield  against  M. 
Alexander  &  Co.  Judgment  for  plaintUT,  and 
defendant  appeals.    Affirmed. 

Ed.  R.  Bumpass,  of  Terrell,  for  appellant 
Dashlell  &  Coon,  of  Terrell,  for  appellee. 

TALBOT,  J.  Appellee,  Fletcher  &  Whit- 
field, sued  the  appellant,  M.  Alexander  &  Co., 
In  the  Justice  court  of  precinct  No.  3  of  Kauf- 
man county,  Tex.,  upon  an  account  for  the 
gum  of  $131.43  and  recovered  a  Judgment 
therefor.  Appellant  appealed  to  the  county 
court  of  Kaufman  county,  Tex.,  and  upon  a 
trial  before  a  Jury  on  special  Issues  a  Judg- 
ment was  rendered  upon  said  account  for  the 
appellee.  Appellant  filed  a  motion  for  a  new 
trial,  and,  some  being  overruled,  he  perfected 
an  appeal  to  this  court  Appellee's  cause  of 
action  was  for  goods,  wares,  and  merchan- 
dise, and  the  appellant  did  not  controvert  the 
account  that  he  had  purchased  the  items  men- 
tioned, but  pleaded:  (1)  General  demurrer; 
(2)  general  denial;  (3)  that  the  defendant  Is 
a  firm  name,  but  is  owned  and  operated  by 
this  defendant,  M.  Alexander ;  that  for  years 
past  one  of  the  plaintiffs,  J.  B.  Whitfield, 
owed  this  defendant's  company  In  various 
amounts  for  groceries  and  other  Items  pur- 
chased by  said  J.  B.  Whitfield  of  this  defend- 


ant to  maintain  himself  and  family,  and  that 
the  said  J.  B.  Whitfield  on  or  about  April 
30,  1912,  was  In  debt  to  this  defendant  for 
goods,  wares,  and  merchandise  In  the  sam 
of  $206,  and  was  so  known  to  each  member 
of  plaintiff's  firm,  and  that  on  April  30,  1912, 
this  defendant  purchased  of  the  said  plain- 
tiff a  one-horse  delivery  hack  and  other  small 
items  of  merchandise  amounting  to  $131.45 
(account  sued  upon);  that  plaintiff  and  de- 
fendant were  merchants,  each  transacting 
business  with  the  other,  and  that  he  credited 
J.  B.  Whitfield  on  his  account  for  said 
amount,  and  that  same  was  made  at  the  in- 
stance and  request  of  the  plaintiffs  and  each 
of  them,  and  it  was  understood  and  contract- 
ed by  tliem  at  said  time  by  and  between  said 
plaintiff  and  this  defendant  that  said  Item  of 
$131.45  (said  wagon  and  other  small  items) 
should  be  credited  on  said  account  due  by 
said  J.  B.  Whitfield  to  this  defendant;  that 
no  objection  was  raised  by  either  member  of 
said  plaintiff's  firm  untU  a  short  time  before 
suit  was  filed  hereon;  that  the  said  defend- 
ant gave  tlie  said  plaintiff  credit  for  said 
amount,  leaving  the  said  J.  B.  Whitfi^d  due 
this  defendant  the  sum  of  $74.55  as  per  April 
30,  1912,  which  has  not  been  paid,  and  It  was 
understood  and  contracted  between  the  par- 
ties hereto  that  said  credit  should  be  applied 
in  that  way;  that  said  plaintiffs  furnished  a 
statement  of  said  account  sued  upon,  amount- 
ing to  $131.45,  to  this  defendant,  and  credit 
was  allowed  on  said  account  of  J.  B.  Whit- 
field for  said  amount,  and  was  so  known, 
understood,  and  sanctioned  by  the  other  mem- 
ber of  the  firm  of  plaintiffs,  and  nothing  was 
ever  said  or  done  otherwise  until  a  short  time 
before  the  filing  of  this  suit  and  since  the  de- 
mise of  the  said  J.  B.  Whitfield ;  that  after 
said  date  the  said  J.  B.  Whitfield  contliraed 
to  trade  and  to  make  an  account  with  said 
defendant  up  to  the  time  of  his  demise,  the 
14th  day  of  December,  1912 ;  that  on  or  about 
November  25,  1012,  the  said  J.  B.  Whitfield 
paid  this  defendant  again  on  said  account 
the  further  sum  of  $50  by  check  and  $25  In 
cash,  leaving  a  balance  due  by  said  J.  B. 
Whitfield  to  this  defendant  of  $141.50 ;  said 
amount  Is  still  due  and  unpaid,  and  all  off- 
sets, credits,  counterclaims,  and  payments  of 
any  and  all  kinds  have  been  allowed,  includ- 
ing the  amount  sued  for  by  plaintiffs  in  this 
cause,  as  pleaded  above;  that  said  account 
sued  upon  Is  not  Just,  due,  or  unpaid,  but 
that  same  has  been  paid  and  satisfied  by  al- 
lowing the  credit  as  above  indicated,  which 
was  ratified  by  the  other  member  of  the  firm, 
and  that  the  said  Fletcher,  party  plaintiff 
herein,  is  now  estopped  from  setting  up  said 
claim  by  indorsing  said  transactions  and  rat- 
ifying same;  that  had  he  not  indorsed  or 
ratified  said  purchase  of  this  defendant  of 
the  plaintiffs  for  said  wagon  and  other  small 
Items,  he  could  have  collected  said  claim  In 
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wbole,  or  If  he  Iiad  erer  objected  to  said 
credit  during  tbe  Itfettme  of  the  said  J.  B. 
Whitfield,  he  could  bare  collected  same. 

In  the  county  court  appellee  filed  a  trial 
amendment,  alleging  that  since  the  commence- 
ment of  this  suit,  he,  as  surviving  partner 
ot  the  firm  of  Fletcher  &  Whitfield,  sold,  con- 
veyed, and  delivered  all  of  the  assets  of  said 
partnership,  including  stock,  fixtures,  notes 
and  accounts,  and  choses  in  action,  partic- 
ularly Including  this  suit,  to  the  W.  D.  Fletch- 
er Saddlery  Company.  Wherefore  he  prays 
tlmt  the  said  W.  D.  Fletcher  Saddlery  Com- 
I«iny  be  permitted  to  prosecute  this  suit  in 
Its  name,  or  that  he  t>e  permitted  to  pros- 
ecate  this  suit  for  the  use  and  benefit  of  tbe 
W.  D.  Fletcher  Saddlery  Company,  whichever 
the  court  may  see  proper  to  do.  By  supple- 
mental answer  defendant  alleged  that  J.  B. 
Whitfield,  heretofore  mentioned  in  his  pre- 
Tions  answer,  was  a  member  of  the  firm  of 
Fletcher  &  Whitfield,  and  as  such  was  enti- 
tled to  one-half  of  the  profits,  and  sustained 
one-half  of  the  loss,  and  that  said  J.  B.  Whit- 
field is  deceased,  and  his  estate  is  insolvent, 
and  if  he  has  not  allowed  credit  as  pleaded 
by  him  in  his  original  answer,  he  will  lose 
Us  debt,  or  a  part  thereof;  that  tbe  W.  D. 
Fletcher  Saddlery  Company,  who  now  jffos- 
ecntes  this  suit,  is  a  firm,  and  one  member 
thereof,  W.  D.  Fletcher,  Is  the  same  W.  D. 
Fletcher  mentioned  in  the  original  petition, 
and  at  the  time  they  acquired  the  claim  sued 
npon  by  plaintiff  herein,  by  purchase  or  oth- 
erwise, they  bad  notice  of  the  claim  of  de- 
fendant as  originally  pleaded  by  him  herein. 

[1]  l%e  first  assignment  of  error  charges 
that  the  court  erred  in  refusing  to  allow  tbe 
appellant  to  introduce  in  evidence  a  stated 
account  the  defendant  had  against  J.  B.  Whit- 
fldd,  said  account  showing  credit  and  pay- 
ment for  tbe  bill  sued  upon  by  plaintiff,  and 
tbe  second  is  that  the  court  erred  in  not  per- 
mitting M.  Alexander  to  testify  that  he  had 
bad  business  dealings  with  tbe  plaintiffs  for 
a  period  of  many  years,  that  they  had  mutual 
accounts  between  one  another,  and  at  times 
he  would  owe  the  firm  of  Fletcher  &  Whit- 
field, and  J.  B.  Whitfield  would  owe  his  firm, 
and  that  they  always  adjusted  the  mutual  ac- 
counts between  plaintiff  and  defendant  by 
defendant  giving  J.  B.  Whitfield  credit  for 
anything  that  defendant  may  be  due  the 
plalntilT.  Appellee  objects  to  a  consideration 
ot  tbese  assignments  because  the  bills  of  ex- 
ception reserved  to  the  court's  rulings  do  not 
diow  what  objection  was  urged  and  sustained 
to  the  introduction  of  tbe  evidence.  Tbe  ob- 
jection is  well  taken;  and  the  asslgtiments 
cannot  be  considered.  It  is  well  settled  that 
a  bill  of  exceptions  to  the  exclusion  of  evi- 
dence wbich  falls  to  show  the  objection  made 
to  its  'ntroduction  is  fatally  defective,  and 
*U1  not  be  considered  on  appeal,  and,  like- 
wise, that  an  assignment  of  error  based  on 


such  a  bill  will  not  be  considered.  BaUway 
Co.  V.  Blocker,  138  S.  W.  156;  Hill  v.  Hanan 
&  Son.  146  S.  W.  648:  Stratton  v.  Rliey  et 
al.,'  154  S.  W.  606;  Progressive  Lumber  Ca 
V.  MarshaU  &  E.  T.  Ry.  Co.  (Sup.)  165  8.  W. 
175. 

[2]  The  third  assignm^it  of  error  asserts 
that  the  court  erred  in  refusing  to  submit, 
at  the  request  of  the  appellant  for  the  de- 
termination of  the  Jury,  the  following  issue, 
to  wit:  "What  interest  had  J.  B.  Whitfield 
In  tbe  firm  of  Fletcher  &  Whitfield,  plaintiff 
herein?"  There  was  no  error  in  this  action 
of  tbe  court  The  trial  Judge  in  refusing  to 
submit  this  issue  gave  in  writing  as  his  rea- 
sons therefor  that  it  was  not  an  issuable 
fact  in  the  case,  and  this  conclusion  of  the 
Judge  is  supported  by  the  record.  The  undis- 
puted evidence  shows  that  J.  B.  Whitfield,  as 
a  member  of  the  firm  of  Fletcher  &  Whit- 
field, owned  an  equal  one-half  interest  in  the 
firm's  assets  and  business.  There  was  there- 
fore no  error  in  refusing  to  submit  tbe  ques- 
tion to  the  Jury. 

[3]  The  fourth  and  fifth  assigimients  of 
error  assert  that  the  Judgment  of  the  trial 
court  la  contrary  to  the  law  and  evidence  in 
tbe  case  in  the  respective  i>articulars  there- 
in stated,  but  a  consideration  of  them  is  ob- 
jected to  by  appellee,  and  the  objections  must 
be  sustained.  Neither  of  the  assignments  is 
submitted  as  a  proposition,  no  proposition  is 
made  thereunder,  and  there  is  not  subjoined 
to  either  of  them  any  statement  whatever  of 
the  evidence  adduced  on  the  trial  in  support 
of  tbe  contention  made.  But  if  the  assign- 
ments were  properly  briefed,  they  could  not, 
we  think,  be  sustained.  The  case,  as  hereto- 
fore shown,  was  submitted  to  tbe  Jury  on 
special  issues,  and  every  material  issue  aris- 
ing on  the  pleading  and  evidence  was  found 
by  the  Jury,  upon  evidence  warranting  such 
findings,  against  appellant. 

Tbe  Judgment  is  affirmed. 


W.  H.  NOBKIS  LUMBER  CO.  v.  HARRIS.t 
(No.  5491.) 

(Court  of  Civil  Appeals  of  Texas.     Sab  An- 
tonio.   May  26,  1915.    Rehearing  De- 
nied June  26,  1816.) 

L  Logs  and  Logoing  «=»3  —  Oontraots  — 
Action  fob  Bbkach— •Sufficiency  of  Evi- 
dence. 

In  an  action  to  recover  money  advanced  to 
defendant,  under  a  contract  by  which  plaintiff 
was  to  market  defendant's  stock  of  lumber  and 
the  output  of  bis  mill  for  one  year,  and  to  ad- 
vance money  to  carry  on  defendant's  business, 
on  defendant's  order,  when  necessary  for  bis 
pay  rolls,  etc.,  in  which  defendant  by  cross-ac- 
tion set  up  the  contract,  and  alleged  plaintiff's 
breach  thereof  to  his  damage,  evidence  held  sufiS- 
cient  to  show  that  plaintiJE's  refusal  to  comply 
with  the  terms  of  its  contract  bad  damaged  de- 
fendant in  the  sum  of  at  least  $7,000,  the 
amount  found  by  the  jury. 

[Ed.   Note.— For   other   cases,   see   Logs   and 
Logging,  Cent  Dig.  §§  6-12;    Dec.  Dig.  iS=»3.J 
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2.  AmAI,  AMD   EbBOB  «=3742— ASSIONIOCNTB 
OF    EeBOR— StJFFICMWCT. 

In  an  action  to  recover  money  advanced  on 
a  lumber  contract,  wherein  defendant  bj  cross- 
action  claimed  damages  for  plaintiff's  breach, 
and  there  was  an  affirmative  verdict  for  defend- 
ant, an  assignment  of  error  "because  the  ver- 
dict of  the  jury  is  not  sustained  by  sufficient  ev- 
idence," foUowed  by  the  proposition  that  "the 
evidence  does  not  show  there  was  a  breach  of  the 
contract  on  the  part  of  the  plaintiff,"  did  not 
require  the  appellate  court  to  search  the  record 
to  find  some  error  which  the  assignment  failed 
to  indicate;  and  an  assignment  of  error  "be- 
cause there  was  no  competent  evidence  in  the 
record  to  support  a  finding  for  damages  in  fa- 
vor of  the  defendant  and  against  this  plaintiff 
on  his  cross-action,"  followed  by  a  proposition 
that  "no  evidence  was  presented  or  offered  show- 
ing damages  that  are  recoverable  for  the  alleged 
breach  of  the  contract,"  was  too  indefinite  to  in- 
form the  court  as  to  the  respect  in  which  the 
plaintiff  desired  to  attack  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3000;  Dec.  Dig.  <8=>T42.] 
8.  Damaqkb  «=»40— Bbkaoh  ot  Contbact— 

Pbofits. 

Profits  of  a  lumbering  business  to  be  con- 
ducted by  defendant,  and  which  were  in  the  con- 
templation of  the  parties  when  plaintifTs  con- 
tract to  advance  money  to  carry  on  the  business 
was  executed,  and  which  the  evidence  shows 
would  probably  have  accrued  from  the  contract 
if  it  had  not  been  breached  by  plaintiff,  were 
recoverable  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  72-88;   Dec.  Dig.  <8=>40.] 

4.  Appeal  awd  Ebbob  «s=>757— Assignments 
OF  Ebbob—  Motion  fob  New  Tbial. 

Assignments  of  error  not  shown  by  the  brief 
to  have  been  embodied  in  the  motion  for  a  new 
trial  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3092;   Dec.  Dig.  <8=757.] 
6.  Afpeai,  and  Ebbob  e=>742 — Assionuents 

OF  Ebbob— Statement. 

References  to  a  statement  of  facts  do  not 
constitute  statements  under  the  assignments  of 
error  within  the  requirements  of  the  rules. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;  Dec.  Dig.  «=»742.] 

Error  from  District  Court,  Trinity  County; 

5.  W.  Dean,  Judge. 

Action  by  the  W.  H.  Norris  Lumber  Com- 
pany against  J.  R.  Harris,  vylth  cross-action 
by  defendant  Judgment  for  defendant,  and 
plaintiff  brings  error.     AfBrmed. 

N.  a  Abbott,  of  Houston,  and  R.  B.  Mlnton, 
of  Groveton,  for  plaintiff  in  error.  O.  W. 
Nugent,  of  Conroe,  and  Nelms  &  Piatt,  of 
Groveton,  for  defendant  in  error. 


FLT,  0.  X  Thla  Is  an  action  Instituted  by 
plaintiff  In  error  against  defendant  in  error, 
the  parties  being  designated  herein  as  plain- 
tiff and  defendant,  to  recover  the  sum  of  $2,- 
206.94,  alleged  to  be  money  advanced  to  de- 
fendant under  the  terms  of  a  certain  contract 
by  wbich  plaintiff  obligated  Itself  to  market 
the  entire  stock  of  lumber  then  on  hand 
and  the  output  of  defendant's  mill  for  a  pe- 
riod of  one  year  from  January  1,  1914;  that 
by  said  contract  plaintiff  agreed  to  advance 
to  defendant  the  money  necessary  to  carry  on 


his  business,  not  to  exceed  $7,600  at  any  one 
time,  $3,500  of  which  was  to  be  advanced 
at  the  date  of  the  contract,  and  $2,600  to  talte 
up  a  note  which  defendant  owed,  said  m<»iey 
to  be  advanced  only  when  necessary,  and  on 
the  order  of  defendant,  "none  to  be  drawn  ex- 
cept where  absolutely  necessary  to  pay  the 
pay  rolls  and  commissary  bills."  Plaintiff 
also  alleged  a  breach  of  the  contract  on  the 
part  of  defendant  on  bis  refusal  In  September 
to  deliver  the  lumber  to  plaintiff  as  stipulat- 
ed ta  the  contract  A  lien  on  all  of  defend- 
ant's property  was  alleged,  and  foreclosore  of 
the  lien  was  prayed  for  by  plaintiff. 

Defendant  set  up  a  cross-action  against 
plaintiff  alleging  the  execution  of  the  con- 
tract on  or  about  December  27,  1912;  that 
defendant  was  operating  a  sawmill  and  plan- 
er and  a  tramroad,  with  which  to  haul  logd 
from  the  forest  to  the  mill;  that  said  mill 
could  not  be  successfully  operated  without 
the  aid  of  said  tramroad  and  the  rolling  stock 
thereon;  that  said  mill  was  being  operated 
successfully,  and  so  long  as  plaintiff  com- 
piled with  Its  contract,  that  Is,  until  about 
May  1, 1913,  defendant  made  an  average  prof- 
it of  $1,000  a  month;  that  said  contract  was 
made  because  defendant  needed  financial  as- 
sistance to  operate  his  mill  and  lumber  basi- 
ness;  that  it  was  Intended  by  said  contract 
that  plaintiff  would  fnmlsh  the  funds  neces- 
sary to  run  said  business  for  one  year,  not 
exceeding  at  any  one  time  $7,600,  which 
plaintiff  failed  and  refused  to  do,  and  delib- 
erately breached  the  contract,  to  defendant's 
damage  in  the  sum  of  $7,000,  less  the  sum  of 
$2,206.94.  which  defendant  owed  plaintiff. 
He  prayed  for  Judgment  for  $4,793.06,  with 
interest  from  December  27,  1913,  at  the  rate 
of  6  per  cent  per  aimum.  The  cause  was 
submitted  to  the  Jury  on  special  issnes,  as 
follows: 

"No.  1.  Did  the  plaintiff  hvein,  the  W.  H. 
Norris  Lumber  Company,  keep  the  defendant, 
J.  R.  Harris,  supplied  with  orders  during  the 
life   of  the  contract   pleaded? 

"No.  2.  Did  the  olaintiff,  the  W.  H.  Norria 
Lumber  Company,  advance  to  the  defendant,  3. 
R.  Harris,  such  sums  of  money  as  was  needed 
by  him  properly  to  carry  on  his  business  from 
the  Ist  day  of  .Tanuary.  1913,  to  the  31st  day  of 
December,  1913,  and  did  the  said  W.  H.  Norris 
Lumber  Company  advance  to  the  said  J.  R. 
Harris,  when  necessary,  upon  the  order  ot  said 
J.  R.  Harris,  amounts  absolutely  necessary  to 
pay  the  pay  rolls  and  commissary  bills,  keep- 
ing such  indebtedness  within  the  sum  of  $7,500 
at  all  times,  and  notice  of  the  plaintiff  to  de- 
fendant on  demand  to  advance  that  it  would  not 
furnish  necessary  money  or  any  money  for  la- 
bor for  removing  the  tramroad  was  equivalent 
to  refusing  to  furnish  money  for  a  pay  roll  al- 
ready made  or  incurred? 

"No.  3.  If  you  answer  the  two  foregoing  spe- 
cial issues  in  the  affirmative,  then  you  need  an- 
swer no  further,  but,  if  you  answer  either  or 
both  of  the  foregoing  special  issues  in  the  nega- 
tive, then  you  will  answer  the  following  special 
issue :  What,  if  anything,  do  yon  find  that  the 
defendant  J.  R-  Harris,  bad  been  damaged  by 
the  breach  of  said  contract  as  pleaded  by  him, 
and  established  by  the  preponderance  of  ue  tea- 
timony?" 
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Xbe  flrst  and  aecond  issues  were  answered 
In  the  negatlTe,  and  the  answer  to  the  third 
was  $7,000.  On  those  findings  the  court  ren- 
dered judgment  for  defendant  in  the  sum  of 
f4,Ta3.06. 

[1]  On  December  27,  1912,  plaintiff  and  de- 
fendant entered  Into  a  contract,  in  substance 
tliat  plaintiff   bound   itself   to   receive   and 
market  the  lumber  on  hand  and  the  entire 
oDtput  of  defendant's  mill  for  one  year  from 
January  1,   1913,  agreeing  to  pay  therefor 
tbe  full  market  -  price,  less  |1,S0  per  1,000 
feet,  which  plaintiff  was  to  retain  for  its 
seTTlcea,   to   keep   defendant   supplied   ^vlth 
ordets,  and  to  advance  to  defendant  such  sum 
of  money  as  may  be  needed  to  carry  on  his 
business,  not  exceeding  at  any  one  time  $7,- 
500,  In  sums  as  follows:    $3,500  cash  on  ez- 
ecntlon  of  the  contract,  $2,500  during  Febru- 
aiy,  1913,  to  pay  a  note  which  defendant 
owed  a  bank,  the  note  to  be  assigned  to  tbe 
plaintiff:  the  balance  of  the  $7,500  to  be  ad- 
vanced when  necessary  on  the  order  of  de- 
fendant, "stating  object  and  purpose  there- 
of, with  the  understanding  that  none  should 
6e  drawn  except  where  absolutely  necessary 
to  pay  pay  rolls  and  commissary  bills."    In 
tbe  prosecution  of  the  lumber  business,  about 
June  1,  1913,  it  became  necessary  to  move  the 
tiamroad,  which  led  to  territory  denuded  of 
Umber,  to  other  timber,  at  an  expenditure  of 
$750.    Plaintiff  refused  to  advance  that  sum 
of  money.    At  Uiat  time  defendant  bad  on 
hand  700,000  feet  of  lumber,  of  which  500,000 
was  in  condition  for  market.    Plaintiff  gave 
only  three  orders  for  lumber  In  June,  and 
the  only  advance  made  by  it  after  June  Ist 
WW  $400.     No   lumber   was   manufactured 
after  June  Ist  by  defendant,  because  of  the 
refusal  of  plaintiff  to  advance  the  money  to 
move  the  tramroad.    Defendant  could  have 
moved  the  road  with  no  expenditure  of  mon- 
ey, except  the  pay  of  the  men  who  moved 
it;  no  additional  material  being  needed.    De- 
fendant bad  a  sufficient  supply  of  timber  to 
manufacture  lumber  for  the  remaining  seven 
months  of  the  year,  but  could  not  run  his 
mill,  because  plaintiff  failed  and  refused  to 
advance  the  money,  as  it  had  contracted  to 
do.    Defendant  had  not  exceeded  the  $7,500 
contract  limit.    Defendant  had  no  money,  and 
could  get  none,  because  plaintiff  had  a  mort- 
gage on  all  his  property.    Defendant  fully 
compiled  with  all  the  terms  of  the  contract. 
Tbe  average  profit  of  defendant  during  the 
five  months  of  1913,  was  $1,000  a  month,  and 
he  would  have  made  at  least  that  much  for 
the  remaining  seven  months  if  plaintiff  had 
not  breached  the  contract    Plaintiff  fully  un- 
derstood all  matters  appertaining  to  defend- 
ant's bastnesa,  and  knew  that  he  would  be 
compelled  to  move  the  tramroad,  which  was 
the  only  means  for  conveying  the  logs  to  the 
mill.     Tbe  evidence  was  sufficient  to  show 
that   plaintiff's  refusal  to  comply  with  the 
torms  of  its  contract  damaged  defendant  in 
the  sum  of  at  least  $7,000,  the  amount  found 
by  tbe  Jnry. 


[2]  Tbe  flrst  assignment  of  error  is: 
"Because  tbe  verdict  of  tbe  jury  is  not  sus- 
tained by  sufficient  evidence." 

That  is  as  general  as  an  assignment  of  er- 
ror could  well  be,  and  yet  not  more  so  than 
the  only  proposition,  which  is: 

"The  evidence  does  not  show  there  was  a 
breach  of  tbe  contract  on  tbe  part  of  the  plain- 
tifll." 

No  intimation  whatever  is  given  in  the  as- 
signment of  error  or  proposition  as  to  the 
particulars  in  which  the  evidence  f&lls  to 
show  a  breach  of  the  contract  No  duty  de- 
volves upon  an  appellate  court  to  seardi  the 
record  to  find,  perchance,  some  error  which 
the  plaintiff  fails  to  Indicate. 
The  second  assignment  of  error  is: 
"Because  there  was  no  competent  evidence  in 
the  record  to  support  a  finding  for  damages  in 
favor  of  tbe  defendant,  and  against  this  plain- 
tiff, on   bis  cross-action." 

The  elucidation  of  this  indefinite  assign- 
ment of  error  by  proposition  is: 

"No  evidence  was  presented  or  offered  show- 
ing damages  that  are  recoverable  for  tbe  alleged 
breach  of  tbe  contract." 

What  point  as  to  the  evidence  is  desired 
to  be  presented  by  that  proposition?  In 
what  respect  did  the  evidence  fall  to  show 
damages  recoverable  for  a  breach  of  the  con- 
tract? Is  the  attack  made  upon  the  suflS- 
ciency  of  the  evidence  to  show  damages,  or 
did  It  show  damages  which  did  not  proxi- 
mately result  from  the  breach?  Or  was 
there  a  failure  to  prove  a  proper  measure 
from  which  damages  could  be  calculated? 
This  court  does  not  know  in  what  respects 
plaintiff  desires  to  attack  the  verdict  in  the 
two  assignments  of  error,  but  from  a  con- 
sideration of  the  evidence  has  reached  tbe 
conclusion  that  tbe  evidence  showed  a  breach 
of  the  contract,  and  that  the  damages  found 
by  the  Jury  resulted  therefrom. 

[3]  The  third  assignment  of  error  is  over- 
ruled. There  was  no  uncertainty  as  to  the 
damages  sustained  by  defendant  Profits,  of 
which  a  person  has  been  deprived  by  the 
fault  of  another,  are  not  always  speculative 
and  remote,  but  in  certain  instances  form  a 
firm  and  enduring  base  for  a  claim  for  dam- 
ages. Clearly  the  profits  out  of  the  business 
to  be  conducted  by  defendant  were  in  con- 
templation of  the  parties  when  the  contract 
was  executed.  There  could  have  been  no 
other  valid  reason  for  making  the  contract, 
and,  if  plaintiff  by  its  breach  of  the  contract 
destroyed  the  profits  which  the  evidence 
shows  would  probably  have  accrued  from  the 
contract,  defendant  should  recover.  Calvit 
V.  McFadden,  13  Tex.  326 ;  Jones  v.  George, 
61  Tex.  345,  48  Am.  Rep.  280;  Railway  v. 
HUl,  63  Tex.  381,  51  Am.  R^.  642;  Fraser 
V.  Chalmers,  9  Tex.  Civ.  App.  210,  28  S.  W. 
714 ;  Henry  v.  McCardell,  15  Tex.  Civ.  App. 
497,  40  S.  W.  172 ;  Howard  v.  StiUweil  Mfg. 
Co.,  139  U.  8.  199,  11  Sup.  Ct  500,  35  L.  Ed. 
147;  Weston  v.  Railway,  190  Mass.  298,  76 
N.  E.  1050,  4  L.  R.  A.  (N.  S.)  569,  112  Am.  St 
Rep.  830,  5  Ann.  Cas.  825 ;  Wells  t.  Assoda- 
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tion,  99  Fed.  222,  39  O.  O.  A.  476^  63  L.  R.  A. 
88,  and  notes. 

In  the  cited  case  of  Howard  v.  StlUwell, 
the  Supreme  Ck)urt,  after  stating  that,  as  a 
general  rule,  profits  prevented  by  a  breach  of 
a  contract  cannot  be  recovered,  held: 

"But  it  is  equally  well  settled  that  the  profits 
which  would  have  been  realized  had  the  eon- 
tract  been  performed,  and  which  have  been  pre- 
vented by  its  breach,  are  included  in  the  dam- 
ages to  be  recovered  in  every  case  where  such 
profits  are  not  open  to  the  objection  of  uncer- 
tainty or  of  remoteness,  or  where  from  the  ex- 
press or  implied  terms  of  the  contract  itself, 
or  the  special  circumstances  under  which  it 
was  made,  it  may  be  reasonably  presumed  that 
they  were  within  the  intent  and  mutual  under- 
standing of  both  parties  at  the  time  it  was  en- 
tered into." 

In  the  present  case  there  can  be  no  doubt 
that  profits  arising  out  of  the  business  of 
manufacturing  lumber  were  within  the  in- 
tent and  mutual  understanding  of  plaintiff 
and  defendant.  If,  as  the  United  States  Su- 
preme C!ourt  holds,  the  recovery  of  profits  Is 
permitted  only  In  certain  cases  which  are  ex- 
ceptions to  the  general  rule,  the  facts  of  this 
case  bring  it  clearly  within  the  compass  of 
the  exception. 

The  Arkansas  case  of  Ford  Lumber  Com- 
pany V.  Clement,  97  Ark.  522,  135  S.  W.  343, 
was  one  involving  a  lumber  contract,  and 
the  court.  In  affirming  a  verdict  of  $9,000 
based  on  lost  profits,  held: 

"Where  plaintiff  entered   into  a  contract  to 

Eerform  certain  work  for  the  defendant,  which 
e  was  prevented  from  doing  by  the  fault  of  de- 
fendant, plaintiff  is  entitled  to  recover  the  prof- 
its whi<^  the  evidence  makes  reasonably  certain 
that  be  would  have  made  had  defendant  carried 
out  its  contract" 

The  evidence  in  that  case  as  to  the  profits 
was  no  clearer  nor  more  satisfactory  than  In 
this. 

[4,  E]  The  assignments  of  error  from  the 
fourth  to  the  twenty-second,  inclusive,  are 
prepared  without  any  consideration  for  rules 
whatever.  If  either  of  them  were  embodied 
In  the  motion  for  new  trial,  the  brief  fails  to 
Indicate  it,  and  there  is  not  a  statement 
made  under  either  of  the  assignments  of  er- 
ror that  complies  with  the  requirements  of 
the  rules;  References  to  a  statement  of  facts 
do  not  constitute  statements  under  the  as- 
filgAments.  The  assignments  will  not  be  con- 
sidered. 
The  judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  V.  HASSELL.    CNo.  7304.)  t 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 
16,  1916.    Rehearing  Denied  June  12, 1915.) 

L  Trial  «=9l40— Injttbt  to  Passbmoeb— Evi- 
dence—Jury  QuEsnoir. 

In  an  action  for  pergonal  injury  to  a  pas- 
senger, though  plaintiS,  who  gave  the  principal 
testimony  as  to  his  injuries,  admitted  that  in 
settling  a  prior  claim  against  a  different  rail- 
road company  he  misrepresented  bis  injuries, 


his  credibilibr  is  still  for  the  jury,  and  a  verdict 

for  him  will  not  be  disturbed  on   the  ground 
that  his  testimony  was  not  suflScieot 

[Ed.  Note.— For  other  cases,  see  XriaL  (Sent. 
Dig.  a  334,  335;  Ded.  Dig.  <S=9l40.] 

2.  Afpkai.  and  Ebbob  «=»548— Bux  of  Bx- 
CEPTioNB— Necessity. 

Assignments  of  error  complaining  of  the 
admission  of  evidence  cannot  b9  considered 
where  there  is  no  biU  of  excepti<»is. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  2433-2440 ;  Dec.  big.  e=> 
548.] 

3.  Cakbiebs   $=»321— Cabbiaok   or   Passbn- 

OEBB— Actions- Instructions. 

Plaintiff  claimed  that  as  be  was  entering 
defendant's  train  he  was  thrown  down  the  car 
steps  by  the  brakeman,  although  he  had  a  ticket. 
The  defendant  denied  plaintiff's  allegations  and 
pleaded  contributory  negligence,  in  that  plaintiiZ 
was  carrying  grips  in  both  hands.  The  court 
charged  that  plaintiff  had  the  right  to  board  the 
train,  so  long  as  he  was  not  interfering  with 
other  passengers,  and  that,  if  in  attempting  to 
board  the  train  when  the  car  ste^s  were  vacant 
the  brakeman  pushed  or  jostled  him  and  he  was 
injured,  verdict  should  be  for  plaintiS.  Aekf 
that,  in  view  of  the  pleadings,  the  charge  could 
not  be  held  erroneous,  on  the  ground  that,  at 
the  time  when  plaintiff  attempted  to  enter,  the 
brakeman  was  assisting  a  lady  and  several  small 
children,  and  that  he  prevented  plaintiS  from 
entering  for  that  reason. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1247,  1328-1330, 1343 ;  Dec.  Dig. 
(3=>321.] 

4.  Cabbiebs    $=>321— Cabbiaox    of   Pabsek- 
qebs— Instructions. 

In  view  of  the  charge  that,  if  other  persons 
were  ahead  of  plaintiff  and  the  brakeman  shoved 
him  back,  there  could  be  no  recovery  for  injuries 
which  he  would  not  have  received  except  that 
plaintiff  was  incumbered  with  suit  cases,  a 
charge  that  though  the  brakeman  believed  plain- 
tiS was  under  the  influence  of  whisky,  or  plain- 
tiff attempted  to  board  the  train  while  the  brake- 
man  was  assisting  a  lady  and  children,  yet,  if 
plaintiff  was  not  harming  or  inconveniencing 
them,  the  brakeman  had  no  right  to  throw  him 
from  the  steps,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f§  1247, 1326-1330,  1343;  Dec.  Dig. 
<S=>321.] 

5.  TTbiai.  <^»260— Instbuctionb— Refu8ai« 

Where  the  court  charged,  in  an  action  by 
one  thrown  from  the  steps  of  a  car  which  be 
was  attempting  to  enter,  that  there  could  be  no 
recovery  if  plaintiff  attempted  to  enter  when 
other  persons  were  being  assisted  and  for  that 
reason  the  brakeman  shoved  or  pushed  him  back, 
and  he  received  injuries  becaase  he  was  incum- 
bered with  suit  cases  and  bundles,  the  refusal 
of  a  request  tiiat  the  railroad  company  as  a 
common  carrier  owed  to  its  passengers  entering 
trains  the  highest  degree  of  care,  and  that  if  a 
lady  and  children  were  being  assisted  on  the 
coach  plaintiff  could  not  recover  for  injuries  re- 
ceived when  he  was  shoved  back  for  the  protec- 
tion  of  such  passengers,  was  not  erroneous, 
being  covered  by  the  charge  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  IS  651-659 ;   Dec.  Dig.  «=>260.] 

Appeal  from  District  Court,  Navarro  Coun- 
ty; H.  B.  Davlss,  Judge. 

Action  by  J.  P.  Hassell  against  the  St 
lx)uls  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


^=3For  other  cases  see  same  topic  and  KBT-NUM BER  In  all  Key-Numbered  DIgeeta  aad  Indexes 
t  Writ  of  error  pending  In  Supreme  Court  ^^ 
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E.  B.  Perkins  and  D.  Upthegrove,  both  of 
Dallas,  hnd  B.  S.  Neblett,  of  C!orBicana,  for 
appellant  Ridiard  Mays,  of  Corsicana,  for 
appellee. 

RAINEY,  C.  J.  Appellee  sued  appellant 
to  recover  damages  for  personal  Injuries,  al- 
leging la  effect  that  appellee  having  pur' 
chased  at  C!orslcana  a  ticket  entitling  him, 
to  passage  over  appellant's  road  to  the  town 
of  Dawson,  and  while  attempting  to  board 
a  train  the  brakeman  cursed  and  abused  bim, 
grabbed  him  by  the  arm,  and  jerked  him 
from  the  steps  of  the  train,  causing  him  to 
fall,  injuring  his  back,  etc.  Appellant  de- 
nied the  allegations,  and  further  pleaded 
contributory  negligence,  in  that  appellee  had 
a  grip  In  each  hand  and  was  unable  to  pro- 
tect himself  from  Injury  In  falling.  Appel- 
lee recovered  Judgment  for  fl,025,  and  ap- 
pellant appeals. 
[1]  The  first  assignment  of  error  is: 
'*nie  court  erred  in  overruling  appellant's  mo- 
tion for  new  trial,  because  the  evidence  shows 
that  the  verdict  rests  on  the  testimony  of  plain- 
tiff as  to  his  injuries  and  the  cause  thereof,  and 
the  plaintiff  has  made  such  contradictory  state- 
ments as  to  when  his  injuries,  if  any,  were  re- 
ceived, that  his  statements  are  not  sufficient  to 
sustain  the  verdict." 

The  testimony  of  appellee,  in  effect.  Is  that 
several  years  ago  he  was  in  the  service  of 
the  International  Kailroad  and  received  an 
hijury.  He  made  a  claim  against  said  road, 
the  settlement  of  which  pended  for  about 
two  years,  when  he  was  paid  by  said  road 
the  sum  of  $25.  In  testifying  about  the 
injuries  then  received,  he  showed  them  to  be 
very  slight.  During  the  pendency  of  the  set- 
tlement with  the  International  Railroad,  he, 
on  June  12,  1904,  wrote  a  letter  to  G.  L. 
.Voble,  vice  president  and  general  manager 
of  said  road,  about  a  settlement  of  said 
claim,  and,  among  other  things,  said: 

"I  am  injured  for  life  beyond  a  doubt,  and  I 
can  assure  you  that  it  was  not  any  carelessness 
on  my  part  that  did  it.  I  have  not  been  able 
to  do  any  work  at  all  since  I  was  hurt.  I  have 
been  on  my  people  ever  since." 

On  June  19,  1904,  he  wrote  to  J.  S.  Flynn, 
an  officer  of  the  International  Railroad,  rel- 
ative to  the  Injuries  he  received,  as  follows: 

"^ow  I  believe  I  have  made  statement  enough 
for  the  present.  Hoping  this  may  give  satis- 
faction and  that  you  are  willing  to  do  me  right 
and  allow  me  something  reasonable,  as  I  believe 
you  wHl.  Tou  know  this  has  been  almost  a  year 
ago.  I  have  waited  very  patiently  and  am  not 
able  to  do  a  man's  work  yet.  Now  I  don't  think 
I  ever  will.  I  have  been  on  my  people  all  the 
time.  Hoping  this  will  be  a  satisfactory  state- 
ment, and  that  I  may  hear  from  yon  soon,  I 
am    •    •    •" 

He  farther  stated  that  Mr.  Bowers,  su- 
perintendent of  the  bridge  building  depart- 
ment, told  him  to  write  to  the  railroad  that 
hc>  "was  injured  beyond  a  doubt  for  life,  and 
to  make  It  scary  as  I  could."  He  further 
stated  that  "the  statement  to  the  railroad 
oompany  was  false,  and  I  knew  it  was  false 
when  I  made  It"    He  further  said: 

"These  letters  were  not  sworn  to.  I  was  just 
trying  to  make  a  settlement  with  the  railroad; 


my  statement  here  in  this  case  is  given  under 
oath." 

Appellee  on  the  trial  of  this  case  testified 
fully  as  to  his  trying  to  enter  the  railroad 
coach,  and  to  the  conduct  of  the  brakeman  in 
knocking  or  shoving  him  down,  and  to  the 
injuries  he  received.  As  to  his  having  been 
knocked  or  pushed  down,  several  witnesses 
corroborated  him,  and  a  recovery  did  not  de- 
pend alone  upon  his  testimony.  Notwith- 
standing his  testimony  that  the  statements 
made  in  his  letters  to  the  International 
Railroad  official  of  a  former  Injury  were 
false  and  he  knew  it  when  he  wrote  the  let- 
ters, his  credibility  was  a  question  for  the 
jury,  and,  the  Jury  having  by  its  verdict 
said  he  was  entitled  to  recover,  the  verdict 
will  not  be  disturbed  by  this  court 

[2]  The  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  ninth  assignments  of  error  all 
attack  the  evidence  as  iusafflcient  to  support 
the  verdict  In  this  we  do  not  concur.  We 
are  of  opinion  that  the  evidence  is  sufficient 
to  support  the  verdict,  and  said  assignments 
are  overruled. 

The  admission  of  the  testimony  complain- 
ed of  in  assignment  8  cannot  be  considered, 
there  being  no  bill  of  exceptions  to  its  ad- 
mission contained  in  the  record. 

The  tenth,  eleventh,  twelfth,  thirteenth, 
and  fourteenth  assignments  of  error  relate 
to  admission  of  evidence.  This  testimony 
was  either  res  gestae,  or  made  at  a  time  and 
under  circumstances  rendering  It  legitimate. 
Therefore  the  assignments  are  overruled. 

[3]  Appellant's  fifteenth  assignment  of  er- 
ror Is  based  on  the  action  of  the  court  in 
giving    appellee's    eleventh    special    charge, 

which  is  as  follows: 
I 

"You  are  further  instructed  that  the  plaintiff 
had  the  right  in  law  to  board  said  train  and  to 
make  all  reasonable  effort  to  do  so,  so  long  as 
he  w^as  not  at  the  time  doing  violence  to,  or  hurt 
to,  some  other  passenger's  right  to  enter  the 
train  who  at  the  time  was  also  attempting  to 
get  aboard  said  train.  If  therefore  you  believe 
from  the  evidence  that  at  the  time  plaintiff, 
Hassell,  attempted  to  board  said  train,  the  stool 
and  steps  leading  up  to  the  car  were  unoccupied. 
and  that  he  was  making  an  effort  to  ascend 
the  steps  and  get  aboard  the  train,  then  you 
are  instructed  he  had  the  right  to  do  this,  and 
the  brakeman  had  no  right  to  undertake  to  pre- 
vent him  from  doing  so.  And  if  you  further  be- 
lieve that,  in  the  attempt  of  said  brakeman  to 
prevent  him  from  going  upon  said  train,  he  was 
knocked  or  pushed  down  and  over  against  the 
steps  of  the  car,  or  other  part  of  the  train,  and 
sustained  injuries,  then  and  in  such  event  your 
verdict  should  be  for  the  plaintiff." 

The  proposition  presented  by  appellant  is : 
"The  charge  complained  of  is  material  and 
reversible  error,  because,  even  if  the  steps  which 
led  from  the  ground  to  the  platform  of  the  coach 
and  the  step  box  were  unoccapied,  still,  if  the 
brakeman  was  engaged  in  assisting  a  lady  and 
little  children  on  the  train  and  had  placed  two 
of  the  children  on  the  platform  and  was  encaged 
in  an  effort  to  place  the  others  on  the  platform, 
he  had  the  right  to  temporarily  prevent  the 
plaintiff  from  coming  between  them,  and  to  use 
such  force  as  was  necessary,  even  though  he 
wag  not  doing  violence  or  hurt  to  such  passen- 
gers then  entering  the  train." 
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Appellee's  case  as  made  by  his  petition  and 
sustained  by  the  evidence  was  that  plaintiff 
had  procured  a  ticket  entitling  him  to  trans- 
portation, and  that  he  went  to  the  steps  of 
the  coach  and  attempted  to  board  the  train, 
the  steps  not  being  then  occupied ;  that  the 
brakeman  pulled  him  down,  causing  him  to 
fall  and  be  Injured  thereby.  Appellant  de- 
nied plaintiff's  allegations  and  pleaded  con- 
tributory negligence.  In  that  plaintiff  was  at- 
tempting to  board  the  train  with  heavy  grips 
in  each  hand.  There  was  no  plea  of  Justifica- 
tion by  appellant  of  the  brakeman's  acts  on 
account  of  appellee  Interfering  with  other 
passengers  boarding  the  train. 

Under  the  circumstances,  the  charge  stated 
the  law.  It  was  not  on  the  weight  of  the  evi- 
dence, and  the  assignment  is  overruled. 

[4, 5]  Assignment  16  complains  of  the 
court's  action  in  appellee's  special  charge  No. 
12,  which  is  as  follows: 

"Tou  are  further  instructed  that  the  plaintiff 
had  the  legal  right  to  board  said  train,  provided 
be  did  no  violence  to  other  passengers  in  so 
doing.  And  you  are  farther  charged  that,  if  the 
brakeman  believed  that  plaintiff  was  under  the 
influence  of  whisky,  or  that  plaintiff  attempted 
to  board  the  train  while  the  brakeman  was  as- 
sisting a  lady  and  children  on  the  train,  and 
you  further  believe  that  the  plaintiff  was  not 
doing  violence  to  the  rights  of  said  lady  and 
children^  and  that  by  such  act  they  were  not 
placed  m  position  of  danger,  harm,  or  incon- 
venience, then  and  in  such  event  said  brakeman 
had  no  right  to  assault  or  lay  bands  upon  the 
person  of  plaintiff,  and  pull  him  from,  or  shove 
him  away  from,  the  steps  of  the  car." 

The  proposition  is: 

"The  charge  complained  of  is  material  and 
reversible  error,  because  IE  the  brakeman  rea- 
sonably believed  that  Ute  plaintiff  was  under 
the  influcDce"  of  whisky,  and  that  in  his  condi- 
tion, incumbered  with  his  grips  and  bundles, 
it  was  difficult  for  him  to  balance  himself,  and 
the  brakeman  was  then  engaged  in  assisting  a 
lady  and  small  children  into  the  coach,  and  that 
the  plaintiff  attempted  to  enter  between  them, 
and  the  brakeman  reasonabi;  believed  that  they 
might  be  placed  in  a  position  of  danger  or  in- 
convenience thereby,  he  liad  the  right  to  tem- 
porarily prevent  the  plaintiff  from  entering  the 
train  at  that  time,  and  to  use  such  force  as  rea- 
sonably appeared  to  him  to  be  necessary  for  that 
purpose." 

Also,  that  It  was  on  the  weight  of  the  evi- 
dence. That  it  made  appellant's  right  to  In- 
terfere depend  upon  the  fact  that  appellee 
was  then  doing  violence  or  hurt  to  some  other 
passenger  attempting  to  enter  the  train,  while 
it  was  the  right  of  the  brakeman  to  use  nec- 
essary force  if  appellee  was  Interfering  or 
injuring  other  passengers. 

The  charge  is  not  sub^fect  to  the  criticism 
nrged  by  appellant.  It  claimed  that  appellee 
was  drunk;  but,  even  If  so,  the  brakeman 
had  no  right  to  assault  him  unless  he  was 
interfering  with  other  passengers. 

Furthermore,  the  court  charged  the  Jury,  at 
the  request  of  the  appellant,  as  follows: 

"You  are  instructed  that  if  you  believe  from 
the  evidence  that  the  plaintiff  attempted  to  en- 
ter the  passenger  coach  of  the  defendant  at  a 
time  when  other  persons  were  being  assisted  on 


the  train  by  the  brakeman,  and  who  were  ahead 
of  the  plaintiff,  and  that,  in  order  that  these 
persons  might  be  properly  assisted  by  the  brake- 
man  on  the  train,  the  plaintiff  was  shoved  or 
pushed  back,  and  that  by  reason  of  the  fact  that 
the  said  Hassell  hsd  a  hand  grip  and  a  suit 
case  in  his  hands  and  a  bundle  under  his  arm, 
he  was  caused  to  stagger  and  fall  and  receive 
the  injuries,  if  any,  oi  which  he  complains,  and 
that,  but  for  the  fact  that  be  had  the  hand 
grip  and  suit  case  in  his  hands  and  the  bundle 
under  his  arm,  he  would  not  have  fallen  and 
received  the  injuries,  if  any,  of  which  he  com- 
plains ;  and  you  further  believe  from  the  evi- 
dence that  it  was  negligence  on  the  part  of  the 
plaintiff,  Hassell,  to  attempt  to  board  the  train 
at  the  time  he  did,  and  that  but  for  such  negli- 
gence he  would  not  have  been  injured,  if  he 
was  injured — then  you  will  find  for  the  defend- 
ant" 

The  seventeenth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give  re- 
quested charge  as  fcdiows: 

"You  are  instructed  that  the  defendant  rail- 
road company  as  a  common  carrier  owed  the 
duty  to  its  passengers  while  entering  its  train 
to  exercise  that  high  degree  of  care  which  very 
competent  and  prudent  persons  similarly  situ- 
ated would  exercise  to  protect  its  passengers 
and  see  that  they  had  a  safe  and  comfortable 
entrance  into  its  trains  and  coaches.  Now,  if 
you  believe  from  the  evidence  that  a  lady  pas- 
senger and  children  were  being  assisted  by  the 
brakeman  in  an  entrance  to  the  coach  on  de- 
fendant's train,  who  were  ahead  of  the  plaintiff 
and  arrived  at  the  entrance  to  the  coach  ahead 
of  the  plaintiff,  and  that  the  plaintiff  with  a 
grip  in  one  hand  and  a  suit  case  in  the  other, 
and  a  bundle  under  bis  arm,  attempted  to  get 
in  between  said  lady  passenger  and  her  chil- 
dren, and  you  further  Itelieve  that  the  plaintiff 
in  the  exercise  of  ordinary  care  would  not  hare 
so  entered,  or  attempted  to  board  the  train  at 
the  time  he  did,  and  you  further  believe  &om 
the  evidence  that  the  brakeman,  in  the  exercise 
of  that  high  degree  of  care,  as  afore  explained, 
for  the  protection  of  the  lady  passenger  and 
her  children,  shoved  or  pushed  the  plaintiff  back, 
and  you  further  believe  that  in  doing  so  the 
brakeman  used  no  more  force  than  reasonably 
appeared  to  him  to  be  necessary,  you  will  find 
for  the  defendant,  although  you  may  believe 
that  the  plaintiff,  by  reason  of  the  shove  or 
push  of  the  brakeman,  fell  and  received  the 
injuries  of  which  be  complains." 

We  think  there  was  no  error  In  reusing 
this  charge.  In  view  of  the  fact  that  the  court 
gave  a  requested  charge  for  appellant  which 
is  quoted  under  the  assignment  just  preced- 
ing in  this  opinion,  which  presented  correct- 
ly the  defense  pleaded  by  appellant  Appel- 
lant did  not  plead  in  justification  the  acts  of 
the  brakeman  in  shoving  or  knocking  the'  ap- 
pellee down,  but  rested  on  a  denial  of  said 
acts  and  contributory  negligence  of  appellee. 
Having  asked  two  special  charges  covering 
the  defense  pleaded,  the  court  had  the  right 
to  select  one  of  them  and  refuse  the  other. 
Besides,  the  court,  in  his  main  charge  and 
special  charges  given,  sufficiently  protected 
the  rights  of  appellant  under  the  caae  as 
pleaded  and  the  evidence  adduced. 

All  assignments  of  error  not  mentioned  in 
this  opinion  have  been  duly  considered ;  but, 
Done  showing  reversible  error,  they  are  over- 
ruled. 

The  judgment  is  affirmed. 
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ROWB  ▼.  DTESS  et  *L    (No.  6471.)  t 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
May  12,  1»16.     Rehearing  Denied 
June  16,  1915.) 

EXECVTOSS  AND  AdMINIBTBATOBS  ®=»7— WITH- 
DRAWAL OF  Administration— Right  of  Ab- 
810NEK  or  Hbib— Statwte. 
Rev.  St  art.  3384,  providing  that  at  any 
time  after  the  return  of  inventory^  appraisement, 
ud  Hat  of  claims,  any  one  enbtled  to  a  pari 
of  an  estate  may  file  a  complaint  to  cause  the 
administrator  to  render  an  exhibit  of  the  con- 
dition of  the  estate,  and  article  3385,  providing 
that  the  persons  so  en  titled,  to  such  estate  may 
execute  a  bond  for  double  its  appraised  value, 
conditioned  to  pay  all  the  unpaid  debts  against 
the  estate,  and  to  pay  the  administrator  any  bal- 
ance due  him  by  the  judgment  of  the  court  on 
hia  exhibit,  whereupon  the  court  shall  declare 
the  administration  closed,  the  assignee  of  an 
heir  compljring  therewith  was  entitled  to  have 
die  estate  withdrawn  from  administration. 

(Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {g  19,  20 ;  Dec. 
Dig.  «=>7.] 

Appeal  from  District  C!ourt,  Wbarton 
County;    Sam'l  J.  Styles,  Judge. 

Application  by  A.  D.  Dyees  and  another  to 
withdraw  the  administration  of  the  estate  of 
John  T.  and  Josephine  Rowe  from  the  court, 
opposed  by  S.  P.  Rowe.  From  an  order 
granting  the  application  on  appeal  from  a 
denial  thereof  In  the  county  court,  the  op- 
ponent apipeals.    Afflrmed. 

Bowe  &  Doughty,  of  Houston,  and  O.  O. 
Kelley  and  W.  L.  Hall,  both  of  Wharton,  for 
appellant.  Durreft  &  Dyess,  of  Temple,  and 
H.  A.  Cline  and  Jno.  A.  Barclay,  both  of 
Wharton,  for  appellees. 

FLY,  C.  J.  In  the  county  court  of  Whar- 
ton county  appellees  filed  an  application  to 
withdraw  the  administration  of  the  estate  of 
John  T.  and  Josephine  Bowe  from  the  court. 
A  plea  to  the  Jurisdiction  and  in  abatement 
were  filed  by  appellant  to  the  application  of 
appellees.  The  application  to  withdraw  the 
administration  was  denied  by  the  county 
court,  and  the  cause  was  appealed  to  the  dis- 
trict court,  where  the  application  to  with- 
draw was  granted.  The  appeal  to  this  court 
is  from  that  order.  'Hiere  Is  no  statement  of 
facts  tiled  In  this  court,  and  of  course  any 
and  all  assignments  of  error  based  on  facts 
cannot  be  considered. 

It  is  admitted  that  appellees  own  the  half 
Interest  of  S.  P.  Hill,  an  heir  to  one-half  of 
the  estate,  and  the  latter  sought  to  Join  In 
the  application  toe  withdrawal  of  adminis- 
tration, bat  that  privilege  was  denied  him  by 
the  court.  There  is  nothing  to  show  that  any 
debts  existed  against  the  estate,  unless  the 
exhibit  of  the  administrator  be  evidence,  and 
the  record  does  not  disclose  to  whom  the  re- 
maining balf  of  the  estate  belongs. 

It  Is  provided  In  article  8384,  Revised  Stat- 
utes, that: 

"At  any  time  after  the  return  of  inventory, 
appraisement  and  list  of  claims  of  a  deceased 
person,   any  one  entitled  to  a  portion  of  said 


estate,  as  heir,  devisee  or  legatee,  or  his  guard- 
ian, if  he  be  a  minor,  may,  by  a  complaint  in 
writing,  filed  in  the  court  where  such  inven- 
tory, appraisement  and  list  of  claims  have  been 
returned,  cause  the  executor  or  administrator 
of  the  estate  to  be  cited  to  appear  at  some  regu- 
lar term  of  the '  court  and  render  an  exhibit 
under  oath  of  the  condition  of  such  estate." 

In  the  succeeding  article  it  Is  provided  that 
"the  j>erson8  so  entitled  to  such  estate,  or  any 
of  them,  or  any  i>ersons  for  them  may  ex- 
ecute" a  bond  for  an  amount  at  least  double 
the  appraised  value  of  the  estate  conditioned 
that  the  persons  executing  the  bond  shall  pay 
all  the  debts  against  the  estate  unpaid,  that 
have  been  allowed  by  the  executor  or  admin- 
istrator and  approved  by  the  county  Judge,  or 
that  have  been  established  by  suit,  or  that 
may  be  so  established  and  will  pay  the  ex- 
ecutor or  administrator  any  balance  found 
to  be  due  him  by  the  Judgment  of  the  court 
on  his  exhibit  When  the  provisions  of  the 
law  are  complied  with  it  is  made  the  duty  of 
the  court  to  discharge  the  executor  or  admin- 
istrator and  declare  the  administration 
dosed. 

It  Is  not  denied  that  every  requirement  of 
the  articles  dted  were  fully  complied  with, 
but  the  contention  Is  that  the  assignee  of  an 
heir,  devisee,  or  legatee  has  no  authority  un- 
der the  statute  to  give  the  bond  and  with- 
draw the  estate  from  administration.  The 
case  of  Wadsworth  v.  Chide,  55  Tex.  241,  is 
cited  as  sustaining  the  proposition.  The 
opinion  in  that  case  is  obscure,  and  not  at  all 
satisfactory.  However,  It  is  not  applicable 
to  the  facts  of  this  case.  Mrs.  Wadsworth 
claimed  that  the  decedent  causa  mortis,  in 
view  of  death,  gave  her  the  whole  estate,  and 
sought  to  take  possession  by  giving  the  bond 
hereinbefore  described.  It  was  held  that  she 
was  neither  heir,  devisee,  or  legatee,  and 
could  not  obtain  possession  except  by  insti- 
tuting suit  In  a  court  of  competent  jurisdic- 
tion and  proving  that  she  owned  the  proper- 
ty. The  court  did  not  undertake  to  say  that 
she  could  not  have  given  bond  and  have  ob- 
tained possession  of  the  property  if  she  had 
owned  the  property  through  a  conveyance 
from  the  heirs,  devisees,  or  legaleea  No 
Texas  case  has  ever  so  held. 

In  this  case  there  was  no  contest  as  to  the 
ownership  of  one-half  of  the  property  being 
In  appellees,  who  had  bought  It  from  Hill,  an 
heir  of  decedent.  No  issue  as  to  ownership 
arose,  the  only  question  being:  Did  the  ven- 
dees of  the  heir  to  the  estate  have  the  same 
rights  given  him  as  to  the  withdrawal  of  the 
estate  from  administration?  If  taken  liter- 
ally, there  is  no  provision  In  the  statute  giv- 
ing authority  to  the  assignee  or  vendee  of  an 
heir,  devisee,  or  legatee  to  withdraw  the  es- 
tate, in  which  he  has  tiought  an  Interest, 
from  administration.  The  act  in  question  is, 
however,  a  remedial  statute.  Its  object  being 
to  save  the  expenses  of  administration,  which 
is  undoubtedly  condudve  to  the  public  good. 
The  same   benefit  would  accrue,  the  same 
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good  be '  acoompllBhed,  the  same  beneficent 
ends  attained  by  permitting  the  assignee  or 
vendee  of  the  heir,  devisee,  or  legatee  to 
withdraw  the  estate  from  administration  as 
would  be  attained  by  the  withdrawal  at  the 
Instance  of  the  heir,  devisee,  or  legatee.  The 
same .  arguments  in  favor  of  the  one  can  be 
advanced  as  reasonably  and  forcefully  in  fa- 
vor of  the  other.  All  the  reasons  which  in- 
duced the  passage  of  the  law  apply  to  the 
one  class  as  the  other.  Remedial  statutes 
must  be  construed  most  liberally  to  effectu- 
ate the  remedy  and  gain  the  desired  end,  and 
the  remedy  In  view  and  the  end  sought  for 
In  this  case  being  the  prevention  of  accumu- 
lated costff  to  estates  and  the  placing  of 
those  entitled  to  the  same  In  possession  there- 
of without  long  delays,  the  Legislature  must 
have  intended  to  give  the  benefits  of  the  law, 
not  only  to  the  heirs  themselves,  but  to  those 
who  have  purchased  their  Interests  In  the 
estate.  Courts  should  follow  the  reason  and 
spirit  of  remedial  statutes  in  order  to  accom- 
plish the  good  to  be  attained  in  the  one  in- 
stance, or  the  evil  to  be  destroyed  In  the  oth- 
er, and  In  doing  these  things  courts  are  Jus- 
tified In  going  beyond  the  letter  of  the  stat- 
ute. "What  Is  within  the  intention  is  within 
the  statute  though  not  within  the  letter ;  and 
what  Is  within  the  letter  but  not  within  the 
intention  Is  not  within  the  statute."  Suther- 
land, Stat.  Constr.  (  411.  As  said  by  the 
same  author  In  section  410: 

"A  remedial  statute  must  be  construed,  if  pos- 
sible, so  as  to  correct  the  mischief  at  which  ft  is 
aimed.    •    •    •" 

We  think  the  object  of  the  law  In  ques- 
tion was  to  authorize  any  one  owning  an  In- 
terest In  the  estate  to  withdraw  It  from  ad- 
ministration by  complying  with  the  terms  of 
the  statute. 

The  Intention  of  the  Legislature  may  be 
ascertained  by  the  terms  of  like  statutes  bear- 
ing upon  estates.  For  Instance,  in  article 
3263,  Rev.  Stats.,  It  is  provided  that  "when 
application  Is  made  for  letters  of  administra- 
tion upon  an  estate  by  a  creditor,  and  those 
interested  In  the  estate  do  not  desire  an  ad- 
ministration thereupon,  they  can  defeat  such 
application"  by  either  paying  the  creditor,  by 
proving  that  the  claim  is  not  well-founded,  or 
by  giving  bond  to  pay  the  debt  if  established 
In  a  suit.  It  cannot  be  doubted  that  under 
the  terms  of  that  statute  the  assignee  or  ven- 
dee of  heirs  to  their  portion  of  the  estate 
could  prevent  the  estate  from  being  adminis- 
tered, for  such  vendee  would  be  Interested  In 
the  estate.  If  It  be  deemed  expedient  to 
lodge  such  power  in  a  vendee  in  the  Inception 
of  an  administration,  no  sound  reason  can 
be  urged  against  giving  him  power  to  with- 
draw the  administration  after  it  had  been 
entered  Into.  We  draw  the  inference  from 
the  provisions  of  article  3263  that  the  Legis- 
lature Intended  to  include  within  Its  provi- 
sions not  only  heirs,  devisees,  and  legatees, 
but  also  their  assignees  or  vendees. 

"Helri), .  devisees,  or  legatees  can  alienate 


their  Interest  In  an  estate,  and  in  reason  and 
common  sense  those  who  purchase  from  theta 
should  occupy  the  same  position  of  advantage 
or  disadvantage  as  that  occupied  by  theLr 
vendors,  and  It  will  not  be  assumed  that  the 
Legislature  intended  to  take  from  the  as- 
signee or  vendee  any  power  or  authority 
given  to  the  heir.  No  good  could  possibly  re- 
sult from  withholding  from  a  vendee  of  an 
heir  the  power  of  withdrawal  of  the  estate 
from  administration,  and  the  same  rights 
would  be  conserved  In  giving  such  vendee  the 
power  of  withdrawal  as  in  giving  the  author- 
ity to  the  heir.  We  cannot  imagine  that  the 
omission  In  the  law  was  one  Intentionally 
made,  and  that  It  would  not  have  been  reme- 
died had  It  been  deemed  that  the  law  was  not 
fuU  enough  to  Include  vendees,  and  It  waa 
the  Intention  of  the  Legislature  to  extend 
the  benefits  and  burdens  of  the  statute  to  all 
persons  Interested  In  the  estate,  that  Is,  every 
one  owning  a  part  of  the  estate.  The  Leg- 
islature may  have  deemed  It  unnecessary  to 
mention  vendees  or  assignees  of  heirs,  devi- 
sees, and  legatees,  but  reasonably  concluded 
that  they  would  occupy  exactly  the  same 
relation  to  the  estate  as  their  vendors.  The 
vendee  does  In  truth  obtain  through  his  ven- 
dor all  the  rights  of  the  latter  in  connection 
with  the  property,  not  expressly  reserved  by 
the  vendor.  So  if  the  vendor  has  had  adverse 
possession  of  the  property  for  a  certain 
length  of  time,  that  inures  to  the  benefit  of 
the  vendee,  and  he  can  use  that  time  in  mak- 
ing out  a  title  by  limitation,  although  a  strict 
construction  of  the  statute  would  lead  to  the 
ruling  that  the  possession  must  be  held  by  one 
person  for  the  statutory  time.  Ck>urts  have 
uniformly  held,  however,  that  those  statutes 
mean  that  a  person  can  avail  himself  of  the 
adverse  possession  of  those  under  whom  he 
claims,  although  In  article  6679  it  Is  pro- 
vided: 

"That  the  person  having  such  peaceable  and 
adverse  possession  shall  be  held  to  have  fall 
title,  precluding  all  claims." 

The  Legislature  and  the  courts  have  acted 
on  the  principle  that  the  vendee  obtained  all 
rights  given  by  law  to  the  vendor. 

In  article  S455  It  Is  provided  that  heirs, 
devisees  or  legatees  are  not  compelled  to 
present  their  claims  as  such  to  an  executor 
or  administrator,  and  it  has  never  been  held, 
and  it  would  be  utterly  unreasonable  to  hold, 
that  the  assignee  or  v»idee  of  either  of  the 
persons  mentioned  would  be  required  to  pre- 
sent a  claim  for  his  part  of  the  estate.  The 
mere  fact  that  he  had  a  conveyance  from  the 
heir,  devisee,  or  legatee,  puts  the  vendee  In 
the  place  of  the  vendor,  and  gives  the  vendee 
all. the  rights  of  the  vendor.  We  are  of  the 
opinion  that  the  irresistible  conclusion  must 
prevail  that  the  deeds  of  S.  P.  HIU  to  appel- 
lees placed  In  their  hands  the  rights  given  to 
heirs,  devisees,  or  legatees  by  articles  3384, 
3385,  and  3386.  It  may  be  true,  as  claimed 
by  appellant,  that  whenever  by  statute  a 
right  la  given  a  particular  class  of  p^sons 
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only  such  persons  have  the  right  given,  bat 
ve  are  of  opinion  that  amteUees,  as  vendees 
of  the  belr  to  one-half  the  Rowe  estate,  were 
in  the  class  with  heirs,  devisees,  or  legatees  of 
tbe  estate. 

There  Is  no  merit  In  the  contention  that 
tbe  court  erred  In  allowing  appellees  one-half 
tbe  estate  *Mn  face  of  paid  claims  of  the  es- 
tate," for  their  bond  covered  all  the  debts 
Jnstly  chargeable  to  their  part  of  the  estate. 
The  jadgment  followed  the  statota 

The  jadgmoit  Is  affirmed. 


DTESS  et  al.  ▼.  KOWB.    (No.  6476.)t 

(Coort  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Mav  12,  1915.    Kcbearing  Denied 
June  16,  1915.) 

1.  Execi;tor8  and  Administratobs  ^=>111— 

AlXOWANCE  TO— Attobnbt's  FlXS. 

An  administrator  who  contested  tbe  right 
of  an  heir  of  one-half  of  tbe  estate  for  tbe  place, 
engaged  tiiree  attorneys  who  represented  him  in 
that  suit  and  established  a  claim  by  tbe  admin- 
istrator as  an  individual,  against  the  estate. 
Held,  that  for  such  services  as  well  as  for  de- 
feating a  contest  to  withdraw  the  estate  from 
admimstiation,  the  administrator  was  not  en- 
titled to  an  allowance  for  fees  paid  the  attor- 
neys, for  such  services  were  for  tbe  benefit  of 
the  administrator  and  not  tbe  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  25 ;  Dec.  Dig. 
«=>lll.] 

2.  GXECUTOBS    AND     ADMINISTBATOKS    €=a7  — 

WrrHDBAWAi.  OF  Estate  thou  Adminibtka- 

TIOS. 

Upon  compliance  with  Bev.  St.  1913,  arts. 
3384-3386,  an  estate  may  be  withdrawn  from 
administration,  and  it  is  the  duty  of  the  court 
nnder  article  2025  to  discbarge  the  administra- 
tor, and  attorneys'  services  rendered  in  resisting 
the  discharge  should  not  be  paid  by  the  estate. 
[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  $$  19,  20 ;  Dee.  Dig. 
«=»7.] 

Appeal  from  District  Court,  Wharton  Coun- 
ty; Saml  3.  Styles,  Jndge. 

Claim  for  attorney's  fees  by  8.  P.  Rowe,  as 
administrator,  was  allowed,  and  A.  D.  Dyess 
and  another,  who  objected,  appealed  to  tbe 
district  conrt  From  a  Judgment  there  al- 
lowing the  fall  claim,  they  again  appeal.  Re- 
versed and  rendered. 

Dorrett  &  Dyess  and  Edmund  Helnsohn, 
all  of  Temple,  and  H.  A.  Cllne  and  John  A. 
Barclay,  both  of  Wharton,  for  appellants.  D. 
F.  Rowe,  Leonard  Doughty,  and  John  A.  Bal- 
lowe,  all  of  Houston,  and  G.  G.  Eelley  and 
W.  L.  Hall,  both  of  Wharton,  for  appellee. 

FLY,  C.  J.  The  record  In  this  case  Indi- 
cates that  appellants  own  a  half  Interest  in 
tbe  estate  of  John  T.  and  Josephine  B.  Rowe, 
deceased,  and  are  contesting  the  claim  of  ap- 
pellee, the  administrator  of  the  estate,  for 
$1,000  claimed  to  have  been  incurred  for 
attorney's  fees.  The  claim  was  approved  by 
tbe  county  court,  and  the  cause  was  appealed 
by  appellants  to  the  district  court,  where 
judgment  for  the  fall  amount  of  the  claim 


was  rendered.  From  that  Judgment  this  apr 
peal  has  been  perfected. 

[1]  The  evidence  shows  that  appellee  had 
onployed  three  attorneys,  to  whom  he  was 
to  pay,  one  flOO,  one  S350.  and  anoth» 
$250,  making  in  the  aggregate  $1,000.  The 
estate  Is  valued  at  $15,000  or  $16,000.  The 
fees  were  to  be  paid  for  services  performed  in 
a  contest  between  S.  P.  Hill  and  appellee  for 
the  place  of  administrator,  and  In  the  contest 
as  to  withdrawing  the  estate  from  adminis- 
tration, and  also  for  services  in  establishing 
a  claim  by  appellee  as  an  individual  for  $7,- 
000  against  the  estate.  It  was  stated  by  tbe 
attorneys  that  they  were  representing  the 
estate,  but  the  facts  show  that  they  were  rep- 
resenting all  the  claims  against  the  estate 
made  by  api)ellee  as  an  individual,  as  well 
as  the  administratorship. 

It  has  been  held  In  some  states  tbat  ex- 
ecutors or  administrators  would  be  entitled 
to  reimbursement  for  attorney's  fees  expend- 
ed In  good  faith  in  establishing  or  resisting 
a  will,  or  in  maintaining  an  administration. 
The  test,  it  Is  held,  must  be  that  the  fees 
were  expended  for  the  benefit  of  the  estate, 
or  those  ultimately  entitled  to  the  property. 
Woemer,  Am.  Law  of  Administration,  §  517. 
The  fees  involved  in  this  case  were  not  In- 
curred by  an  administrator  In  defending  the 
estate  against  tbe  claims  of  some  outside 
party,  but  as  against  an  heir  to  half  the  prop- 
erty, to  prevent  him  from  being  appointed  ad- 
ministrator, and  to  prevent  tbe  administra- 
tion from  being  withdrawn.  The  evidence 
falls  to  show  tbat  the  contest  for  the  admin- 
istratorship was  In  the  Interest  of  the  estate, 
but  indicates  it  was  rather  in  the  interest  of 
appellee,  and  even  under  the  rule  adopted  in 
some  states,  appellee  should  not  have  recov- 
ered the  attorney's  fees. 

There  is  no  provision  in  the  statutes  of 
Texas  for  the  payment  of  expenses  incurred 
in  the  contest  of  an  administration.  Tbe 
statute  authorizes  a  contest  of  an  application 
for  administration  by  any  person  interested 
in  an  estate,  and  It  will  not  be  contended  that 
if  such  contest  is  successful  tbat  tbe  person 
applying  for  administration  would  have  any 
claim  against  the  estate  for  fees  paid  to  his 
attorney  for  services  rendered  In  the  contest. 
Such  fees  would  be  tbe  debt  of  the  applicant 
for  letters  and  not  that  of  the  estate,  because 
it  la  a  debt  not  authorized  by  the  estate  or 
any  one  qualified  to  act  for  it  The  applicant 
would  hold  no  higher  position  than  the  con- 
testant, and  though  tbe  applicant  may  have 
been  the  winner  in  the  contest,  we  are  unable 
to  see  that  his  attitude  toward  the  estate,  be- 
fore the  appointment,  was  changed.  If  the 
successful  party  in  the  contest  could  make 
the  estate  pay  for  the  contest,  it  puts  the  oj^ 
posing  party  at  a  disadvantage  seemingly 
not  contemplated  by  the  statute.  There  is 
no  authority  in  Texas  directly  on  this  point, 
the  Supreme  Court  bavlng  only  held  that  an 
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ex<>cator  or  administrator  has  the  authority 
to  employ  an  attorney  to  represent  the  estate 
"while  in  course  of  administration  by  him." 
Callagban  v.  Grenet,  66  Tex.  236,  18  S.  W. 
807.  The  statute  provides  for  the  payment 
of  "reasonable  expenses  necessarily  Incurred 
by  them  in  the  preservation,  safe-keeping, 
and  management  of  the  estate  and  reasonable 
attorney's  fees  that  may  be  necessarily  in- 
curred by  them  in  the  course  of  the  admin- 
istration," and  while  courts  have  allowed  at- 
torney's fees  for  filing  an  application  for  let- 
ters, it  is  as  far  as  the  courts  of  Texas  have 
gone.  It  seems  Uke  an  unwarranted  expan- 
sion of  the  term  "expenses  of  administration" 
to  extend  it  to  counsel  fees  Incurred  tn  a  con- 
test, between  an  heir  and  a  person  who  has 
bought  the  Interests  of  other  heirs,  for  the 
administration  of  an  estate.  If  the  counsel 
fees  of  one  should  be  paid,  why  not  the  oth- 
er? In  this  case  we  have  a  concrete  example 
of  what  may  be  expected  if  such  claims  are 
sustained.  Three  attorneys  were  employed, 
at  an  expense  of  $1,000,  to  obtain  letters  of 
administration,  nothing  more,  If  appellee's 
theory  of  the  evidence  be  correct.  For  such 
purposes  one  attorney  or  firm  would.  It  seems, 
be  amply  sufficient  to  perform  the  service 
mentioned,  at  a  much  less  fee  than  was  given 
to  either  of  the  attorneys  in  this  case.  For 
such  service  It  may  be  permissible  to  pay  a 
reasonable  fee,  but  no  estate  should  be  made 
to  pay  for  the  luxury  of  a  contest  among  heirs 
or  legatees  as  to  the  administration,  and  in- 
cidentally allow  fees  for  legal  services  per- 
formed in  obtaining  approval  of  other  claims 
in  fiivor  of  the  administrator  to  consume  a 
large  portion  of  the  estate.  Bell  v.  Goss,  33 
Tex.  ClT.  App.  158,  76  S.  W.  315. 

In  the  case  last  dted  the  temporary  ad- 
ministrator sought  to  recover  an  attorney's 
fee  for  legal  services  rendered  in  a  case  be- 
tween him  and  heirs  of  the  estate,  and  the 
court  held: 

"The  appellant  in  his  answer  asked  that  a 
reasonable  fee  be  allowed  for  his  attorney  repre- 
senting him  on  appeal  to  the  district  court, 
which  was  denied,  and  of  this  he  complains. 
We  see  no  error  in  this  action.  This  was  not 
a  matter  concerning  the  proper  administratioa 
of  the  estate,  bnt  one  in  which  his  interest  was 
antagonistic  to  that  of  the  estate,  which  con- 
cerned him  personally  and  an  expense  for  which 
the  estate  was  not  liable." 

In  an  old  probate  act  quoted  from  by'  the 
Supreme  Court  in  Williams  v.  Robinson,  56 
Tex.  847,  It  was  provided: 

"That  the  attorney  fees,  which  are  allowable 
as  part  of  the  expenses  of  administration,  are 
those  which  were  for  services  in  a  controversy 
or  controversies  between  the  estate  and  other 
persons,  and  includes  fees  for  advice  or  assist- 
ance in  administering  the  estate." 

The  true  rule  Is  contained  in  that  quota- 
tion. The  suit  contesting  the  appointment  of 
appellee  was  not  a  controversy  between  the 
estate  and  other  persons,  but  was  a  contest 
between  Hill  and  appellee  for  the  appoint- 
ment Speaking  in  a  similar  case,  t3ie  Su- 
preme Court  held: 


"A  part  of  the  fee  was  for  services  rendered  to 
appellee  in  resisting  the  attempt  to  have  him 
removed  from  the  administration,  and  for  which, 
it  would  seem,  he  would  be  individually  liable." 

That  is  decisive  of  this  case  in  so  far  as  tbe 
services  rendered  to  prevent  Hill  from  being 
appointed  administrator. 

[2]  If  appellants  sought  to  withdraw  the 
estate  under  the  terms  of  articles  3384,  3385. 
and  3386,  Revised  Statutes,  no  contest  should 
have  been  made,  and  appellee  should  not  have 
opposed  such  withdrawal,  and  legal  servlcea 
rendered  to  prevent  the  withdrawal  should 
not  l>e  paid  for  by  the  estate.  It  was  tbe 
duty  of  the  court,  If  the  statutes  were  com- 
piled with,  to  discharge  the  administrator 
without  a  contest  Article  2025;  Houston  v. 
Mayes,  66  Tex.  2»7, 17  S.  W.  729. 

The  proof  in  this  case  showed  that  appel- 
lee paid  only  ^00  on  the  attorney's  fees, 
and  there  Is  no  authority  for  Mm  clatmiiig 
that  more  than  that  amount  is  due  him.  If 
the  attorneys  had  claims  against  the  estate 
they  should  have  presented  them  hi  the  legal 
manner.  The  evidence  in  this  case  shows 
that  the  services  of  tbe  attorneys  were  ren- 
dered largely  In  prosecuting  the  claims  of  ap- 
pellee against  the  estate  of  which  he  was  tbe 
administrator,  and  the  estate  should  not  be 
forced  to  pay  for  such  services.  It  should 
not  be  held  to  pay  for  the  ammunition  which 
was  discharged  Into  its  vitals,  but  the  man 
who  used  the  services  and  to  whom  they 
proved  of  great  benefit  should  pay  the  bills. 
Outside  of  tbe  contests  in  which  appellee  was 
individually  concerned,  the  administration 
of  the  estate  was  of  the  simplest  nature,  and 
a  small  fee  would  have  been  amply  adequate 
for  the  services  rendered. 

The  evidence  indicates  that  the  attorneys 
were  representing  the  estate  and  the  conflict- 
ing interests  of  appellee.  The  attorneys  ad- 
mitted that  they  were  representing  appellee 
in  his  claims  against  the  estate,  in  resistlug 
the  withdrawal  of  the  estate  from  admin- 
istration, in  the  contest  as  to  the  administra- 
tor and  in  this  suit  to  establish  this  claim 
for  $1,000.  It  cannot  be  said  that  tbe  attor- 
neys were  representing  the  estate  in  pressing 
claims  against  It  for  at  least  $8,000,  and, 
whether  any  fee  was  charged  for  that  service 
or  not,  the  conflict  of  interests  is  exactly  the 
same.  No  court  should  sanction  such  action, 
however  innocently  the  attorneys  may  have 
acted  in  the  premises,  for  if  it  be  contrary 
to  public  policy  to  permit  counsel  in  a  receiv- 
ership case,  who  had  served  the  interests  of 
another  party  at  the  same  time  he  was  serv- 
ing the  receiver,  to  recover  a  fee  from  the  re- 
ceiver, as  held  by  the  Illinois  Supreme  Court 
in  Strong  v.  Brennan,  183  111.  97,  56  N.  B. 
675,  47  L.  R.  A.  792,  how  much  more  would 
it  he  contrary  to  public  policy  to  permit  coun- 
sel to  recover  fees  from  an  estate  when  they 
were  admittedly  also  In  the  employment  of 
an  individual  whose  Interests  were  antago- 
nistic to  those  of  the  estate.  It  is  true  that 
aiipellee,  and  not  the  attorneys,  la  suing  for 
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the  fee,  but  If  It  be  contrary  to  public  policy 
for  them  to  recoTer  ttie  fee,  It  Is  contrary  to 
public  policy  to  permit  the  administrator  to 
recoTer  It  for  them.  It  is  admitted  by  appel- 
lee that  attorneys  are  not  permitted  to  repre- 
sent conflicting  Interests,  but  bis  position 
seems  to  be  that  If  the  services  are  given  to 
one  of  the  parties  and  a  heavy  fee  charged 
against  the  other,  there  Is  nothing  reprehtn- 
dble  la  It.  Bach  one  of  the  attorneys  ad- 
mitted that  he  was  representing  Rowe  aa  ad- 
ministrator and  Rowe  as  an  individual,  and 
while  this  court  is  inclined  to  the  opinion 
that  all  the  services  were  performed  for  the 
individual,  in  either  event  he  should  not  re- 
cover the  attorneys'  fees  from  the  estate.  It 
is  not  a  question  of  who  is  called  upon  to  pay 
the  fee,  but  a  questlcm  of  wheth»  an  attor- 
ney, who  Is  acting  adversely  to  an  estate, 
should  be  allowed  to  recover  pay  for  bis  serv- 
ices from  the  estate.  As  said  by  the  Supreme 
Court,  in  Douglass  v.  Blount,  95  Tex.  369,  67 
&  W.  481,  58  L.  R.  A.  699: 

"The  relation  that  attorneys  occupy  towards 
their  clients  is  of  a  very  delicate  character,  in 
the  highest  degree  confidential,  and  demands  of 
the  attorney  the  utmost  good  faith  and  that  he 
refrain  from  'the  appearance  of  evil'  in  the  con- 
dnct  of  his  client's  business." 

It  would  be  unconscionable  and  In  the  face 
of  public  poUcy  to  hold  that  an  admlnistxator 
could  recover  attorneys'  fees  for  attorneys 
who  wer«  engaged  In  representing  him  In  bin 
fiduciary  capacity  as  administrator,:  and  at 
the  same  time  were  representing  him  in  con- 
tested claims  against  the  estate  of  which  he 
was  the  administrator.  Such  divided  service 
cannot  be  requited  by  the  innocent  client 

The  Judgment  of  the  trial  court  is  reversed, 
and  Judgment  here  rendered  that  appellee 
take  nothing  by  his  suit  and  pay  all  costs  in 
this  behalf  expended. 


MISSOURI,  K.  A  T.  RY.  CO.  OP  TEXAS  v. 
RXON.    (No.  7311.)t 

(Court  of  Civil   Appeals  of  Texas.     Dallas. 

April  10, 1915.    Rehearing  Denied 

June  19,  1915.) 

1.  Nbouqence  €=>56  —  "Pboximate  Cause" 
—What  is. 

A  proximate  cause  is  not  necessarily  the 
last  cause  that  produces  a  result,  but  is  that 
wMch  produces  or  actively  aids  in  producing  the 
result,  or  that  which  concurs  with  the  last  cause 
to  produce  the  result  which  might  reasonably 
have  been  contemplated  under  the  attending  cir- 
cumstances. 

[Ed.  Note. — FV>r  other  cases,  "see  Negligence, 
Cent  Dig.  !i  69,  70 ;   Dec.  Dig.  «=»56. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

2.  Cabbiebs  ®=:>32(>— Cabriage  of  Live  Stock 
— Neguoencb — Pboximatb  Cause. 

An  initial  carrier  of  live  stock  required  the 
shipper  to  accompany  the  stock,  and  at  inter- 
vals look  after  the  same.  It  failed  to  properly 
bed  the  car,  which,  while  on  a  side  track  of  the 
connecting  carrier,  was  struck  by  ears  operated 
by  the  connecting  carrier,  so  violently  as  to 
throw  one  of  the  animals  on  the  floor,  injuring 


the  shipper  then  in  the  car.  Beld  that,  wheth- 
er the  failure  to  properly  bed  the  car  was  neg- 
ligence, and,  if  negligence,  it  concurred  with  the 
act  producing  the  result,  was  for  the  jury. 

[EJd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §f  1118,  1126,  1149, 1153, 1160, 1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1315-1325; 
Dec.  Dig.  <8=5>320.] 

3.  Cabbiebs  <3=3290— Cabbiaoe  of  Live  Stock 
— Negligence— Proximate  Cause. 

The  failure  of  the  initial  carrier  to  prop- 
erly bed  the  car  rendered  it  liable  for  the  in^ 
jury  to  the  shipper,  since  the  result  could  rea- 
sonably have  been  anticipated  by  the  initial  car- 
rier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1168,  1189,  1177,  1178,  1180, 
1182-1184;   Dec  Dig.  «=»290.] 

4.  Cabbiebs  «=3306— Cabbiaoe  or  Live  Stock 
— Negliqence— Pboximatk  Cause. 

The  initial  carrier  selling  a  passenger  tick- 
et entitling  the  purchaser  to  ride  over  the  line 
of  the  initial  and  connecting  carriers,  but  with- 
out any  stipulations  as  to  liability  for  accidents, 
did  not  thereby  relieve  itself  from  liability  for 
injuries  received  on  the  line  of  the  connecting 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g§  1249-1251;    Dec.  Dig.  <8=>306.] 

5.  Customs  awd  Usaoes  «a»10,  21— Vautoitt 
—Evidence. 

Customs  of  trades  and  provisions  not  re- 
pugnant to  express  statutes  or  rules  of  law  have 
the  force  of  law,  but  whether  a  custom  exists, 
is  one  of  fact. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent.  DU(.  {{  9,  17;  Dec.  Dig.  fs»10„ 
^l.J 

6.  Neolioence  (S=>61— Pboxiicate  Cause. 

Negligence  of  intermediate  agencies  may  be 
the  proximate  cause  which  sets  in  motion  the 
concurring  act  of  negligence  of  another  for 
which  the  latter  will,  in  case  of  loss  or  injury, 
be  liable. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  K  74,  75 ;   Dec  Dig.  «=s>61.] 

7.  Evidence  <S=»481  —  Opinion   Evidence  — 
Admissibiltt. 

One  having  an  experience  of  15  or  20  years 
of  shipping  live  stock,  may  testify  that  it  is  usu- 
al and  customary  to  bed  cars  with  sand  or  hay 
to  enable  stock  to  stand. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g§  2248-2254 ;   Dec.  Dig.  <8=>481.] 

8.  ApPEAt  AND  Ebbor  <S=»1040  —  Habmless 
Ebbob— Bbboneous  Rulings  on  Plbadinos. 

Where  issues  raised  by  allegations  in  a  pe- 
tition to  which  special  exceptions  were  over- 
ruled, were  not  submitted,  and  defendant's  lia- 
bility was  predicated  on  other  facts,  the  ruling 
was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4089-4106;  Dec.  Dig.  «=» 
1040.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Force,  Judge. 

Action  by  Claude  Ryon  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Comiwny  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  C.  Huff,  and  Lawther,  Pope  &  Mays,  all 
of  Dallas,  for  appellant  W.  W.  Helms  and 
El.  J.  Gibson,  both  of  Dallas,  for  appellee. 

RASBURT,  J.  Appellee  sued  appellant  for 
damages  for  personal  injuries  alleged  to  have 
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been  negligently  Inflicted  npon  lilm  by  ttie 
appellant  and  Its  connecting  line,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
The  negligence  alleged  was  the  act  of  appel- 
lant's said  connecting  line  in  driving  an  en- 
gine and  cars  violently  against  a  detached 
box  car,  containing  two  mules  accepted  by  ap- 
pellant for  shipment  from  Dallas,  Tex.,  to 
Oklahoma  City,  Okl.,  while  appellee  was  In 
the  car  safeguarding  the  mules,  and  the  act 
of  appellant  in  falling  to  bed  the  car  in 
which  the  mules  were  shipped,  by  reason  of 
which  acts  appellee  and  one  of  the  mules  In 
the  car'  were  thrown  violently  to  the  car 
floor,  the  mule  falling  upon  appellee's  right 
leg,  breaking  same  in  two  places  and  injur- 
ing his  right  ankle.  Appellee  also  alleged 
that  appellant  and  its  connecting  line,  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
while  existing  under  separate  charters,  were 
in  fact  one  and  the  same  coriwratlon,  recit- 
ing certain  facts  ip  support  of  the  allegation ; 
also,  alternately,  that  if  not  in  fact  identical 
they  were  partnersliip  corporatlcms,  reciting 
also  certain  facts  In  support  of  that  allega- 
tion. 

In  addition  to  the  general  demurrer  and 
several  special  exceptions  hereinafter  refer- 
red to,  appellant  denied  that  it  and  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
was -in  fact  one  line  or  partners;  that  If 
appellee  was  injured  as  claimed  such  injury 
occurred  on  the  line  of  the  latter  company, 
and  as  the  result  of  the  wrongful  acts  of  its 
agents  and  servants,  over  whom  appellant 
<  had  no  control,  direction  or  authority,  and  in 
which  acts  if  true,  it  in  no  respect  participat- 
ed. All  demurrers  were  overruled  and  the 
case  submitted  to  the  Jury  upon  special  is- 
sues of  fact  Upon  the  Jury's  findings  upon 
the  Issues  so  submitted  the  court  upon  mo- 
tion rendered  Judgment  for  appellee  for  $1,- 
500.  Motion  for  new  trial  was  overruled, 
and  the  appellant,,  within  the  time  and  man- 
ner provided  by  law,  has  brought  the  case 
to  this  court  for  review  upon  proper  assign- 
ments of  error. 

The  Jury  adopted  appellee's  version  of  the 
facts,  and  in  deference  to  such  finding  the 
evidence  will  support  the  following  conclu- 
sions thereon  stated  in  our  own  language,  to 
wit,  J.  B.  Pace,  engaged  in  bujring  and  sell- 
ing mules,  employed  appellee  in  compliance 
with  apx>ellant's  regulations  in  that  respect, 
to  accompany  and  safeguard  two  mules 
which  he  was  about  to  ship  from  Dallas  to 
Oklahoma  City,  and  made  bis  arrangements 
in  that  behalf  with  appellant  the  day  be- 
fore be  delivered  them  for  shipment  When 
the  mules  were  presented  the  following  day 
appellant  did  not  have  a  car  ready.  Face 
inquired  of  the  agent  concerning  the  mat- 
ter and  the  agent  explained  that  be  did 
not  have  a  stock  car  and  that  the  muled 
would  have  to  be  transported  in  a  box  car. 
Pace  remonstrated  on  the  ground  that  a  box 
car  was  unsuitable  and  not  bedded.  The 
agent  indicated  that  the  box  car  was  the  best 


at  hand  and  decAined  to  bed  the  car.    Pace 
acquiesced,  and  the  mules  were  loaded  Into 
the  box  car  and  tied  or  hitched-  therein  wltb 
halters  and  proceeded  on  their  Journey,   ac- 
companied by  appellee,  as  a  part  of  a  train 
of  cars  made  up  by  appellant  at  Dallas.    Tbe 
train  left  Dallas  on  a  Friday  about  6  p.  m.. 
and  continued  its  Journey  uninterrupted   by 
change  until  it  reached  Atoka,  Okl.,  about 
2:30  in  the  afternoon  of  Saturday  fcUowins. 
at  which  place  and  time  It  was  detadied 
from   the  train  and  placed  npon  a   switcli 
track  In  the  yards,  tbe  conductor  explaining 
to  appellee  that  the  car  would  remain  tbere 
until  the  afternoon  of  Sunday,  when  It  would 
be  picked  up  by  another  train  and  carried  to 
destination.     After  the  car  containing  tlie 
mules  bad  been  placed  era  tbe  switch  appel- 
lee looked  into  the  car  and  discovered  tbat 
one  of  the  males  was  loose.    He  entered  tbe 
car  and  retied  the  mule.    Just  as  an>ellee 
had  completed  his  task  and  was  turning  to 
leave  the  car  a  "string"  erf  cars  was  driven 
against  the  car  containing  tbe  mules  wltb 
great  violence,  throwing  the  mule  to  the  floor. 
As  the  mule  fell  he  struck  appellee,  throwing 
him  to  the  floor  and  falling  upon  him,  break- 
ing his  leg  and  injuring  his  ankle.    No  Issue 
is  made  in  reference  to  the  extent  of  appel- 
lee's injuries  or  any  physical  pain,  etc,  re- 
sulting therefrom  While  be  remained  in  Ato- 
ka, and  for  that  reason  we  do  not  deduce 
from  the  evidence  the  salient  facts  in  that 
respect     The  appellant,   in  addition  to  re- 
quiring the  mules  to  be  accompanied  by  a 
drover  (appellee),  also  required  the  shipper 
to  purchase  for  the  drover  a  first-dass  rail- 
road ticket,  which  was  done.    In  connection 
with  the  ticket  appellant  also  Issued  appellee 
a  drover's  pass,  a  part  of  the  contract  of 
shipment,  regulating  tbe  manner  and  metbod 
of  caring  for  the  stock  by  the  drover,  etc., 
and  his  entry  into  the  car  containing  tbe 
mulQ.    The  ticket  so  sold  was  issued  by  tbe 
officers  of   appellant  and  was  a  first-class 
ticket  for  which  appellee's  employer  paid  full 
fare  and  was  known  as  a  coupon  ticket,  the 
first  coupon  entitling  appellee  to  travel  over 
the  line  of  appellant  to  Red  River  or  tbe 
state  line,  the  other  coupon  entitling  him  to 
rtde  over  the  line  of  the  Missouri,  Kansas  & 
Texas   Railway  Company  from  Red   River, 
the  state  line,  to  Oklahoma  City.    The  ticket 
also  required  appellee  to  make  a  continuous 
Journey  after  boarding  the  cars  to  destina- 
tion, and  contained  no  provision  limiting  ap- 
pellant's liability  to  its  own  line.    Tbe  con- 
tract of  shipment  also  provided  for  a  through 
shipment  from  Dallas  to  Oklahoma  City  over 
the  line  of  appellant  and  its  connecting  line, 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, and  was  issued  by  the  agents  of  appel- 
lant.    It  is   proper  and   customary  to   bed 
cars  with  straw,  sand,  or  cinders  when  ship- 
ping stock,  in  order  to  prevent  them  from 
falling  to  the  fioor  of  the  car  in  case  of  sud- 
den Jolts  or  Jars  of  the  car ;  such  danger.  In 
the  absence  of  bedding  being  enhanced  by  the 
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urine  and  droppings  from  the  animals.  It  Is 
not  safe  to  ship  them  In  unbedded  cars.  It  Is 
proper  to  say  that  on'  all  material  Issnes  of 
fact,  save  and  except  as  to  the  character  of 
the  ticket  and  the  provisions  of  the  contract 
of  shipment,  there  was  sharp  conflict,  and  a 
Terdict  for  appellant  coifld  have  been  sus- 
tained thereby. 

[1,  2]  Without  reference  to  the  arrange- 
mmt  of  the  issnes  In  the  briefs  we  consider 
first  appellant's  claim  that  by  the  evidence 
It  was  entitled  to  verdict,  and  that  the  court 
erred  In  refusing  to  so  peremptorily  Instruct 
the  jiH7.  In  this  respect  it  is  first  urged 
that  (he  direct  and  proximate  cause  of  the 
Injury  to  appellee  was  the  negligence  of  an- 
other. Simply  stated  aM)ellant  contends, 
waiving  for  the  time  all  other  collateral  is- 
sues, that  the  injury  would  not  have  occur- 
red but  for  the  negligent  act  of  its  connect)- 
ing  line,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  In  driving-  Its  engine  and  cars 
against  the  car  in  which  appellee  was  at  the 
time  of  his  Injury.  We  think  not  The 
proposition  ignores,  as  a  concurring  cause 
of  the  injury,  the  negligence  of  appellant  in 
failing  to  prop»ly  bed  the  car.  The  evi- 
dence tends  to  show  that  In  order  to  make 
the  floor  of  the  car  safe  both  for  the  mules 
and  the  drover  (appellee)  it  was  necessary  to 
bed  same.  It  also  appears  from  the  shipping 
contract  that  it  was  contemplated  that  ap- 
pellee would  at  intervals  enter  the  car  to 
look  after  the  mules.  Thus  it  could  be  ar- 
gued with  equal  force  that  the  Injury  would 
not  liave  occurred  but  for  the  slippery  condl>- 
tlon  of  the  car  fioor  resulting  from  the  fail- 
ure to  bed  same.  The  case  presented  here  is 
controlled  by  the  rule  that  holds  that  proxi- 
mate cause  is  not  necessarily  the  last  cause 
that  produces  a  result,  though  it  may  be,  but 
Is  that  which  produces  or  actively  aids  in 
producing  the  same;  or  stated  in  other 
words,  that  which  concurs  with  the  last  cause 
to  produce  the  result,  and  which  might  rea- 
sonably have  been  contemplated  under  the 
attending  drcumstances.  Gonzales  v.  01t7  of 
Galveston,  84  Tex.  S,  1»  S.  W.  284,  81  Am. 
St  Hep.  17;  M.,  K.  &  T.  Ry.  Co.  v.  Harri- 
son (Civ.  App.)  T7  S.  W.  1036.  The  rule  be- 
ing, as  we  have  indicated,  the  act  of  appel- 
lant's connecting  line  in  driving  its  cars 
against  the  car  containing  appellee  and  the 
mules  was  not  conclusive  at  the  issue,  and 
a  peremptory  instruction  would  have  been 
improper,  since  it  remained  for  the  Jury  to 
determine  whether  appellant's  failure  to  bed 
the  car  yra%  negligence,  and  if  negligence 
whether  same  concurred  with  the  last  act  in 
producing  tne  Injury  to  appellee ;  for  as  said 
in  M.,  K.  &  T.  By.  Co.  v.  Harrison,  supra: 

"If  the  Injury  is  produced  by  the  concurrent 
acts  of  negligence  of  two  or  more  persons,  al- 
though tfaelr  acts  are  distinct  and  separate,  they 
incur  a  joint  liability  for  the  injury  they  pro- 
duce." 

[3]  But  it  ia  urged  in  effect  that  failure  to 
bed  the  car  even  if  negligence  la  not  .available 


to  appellee,  since  the  duty  to  bed  was  for 
the  protection  of  the  mules  and  not  appellee, 
to  whom  appellant  owed  no  duty  in  that  re- 
spect Tlie  correctness  of  the  point  thus  rais- 
ed depends,  as  was  said  In  T.  &  P.  By.  Co.  v. 
Blgham,  90  Tex.  223,  38  S.  W.  162,  upon 
"whether  a  reasonably  prudent  man,  in  view 
of  all  the  facts,  would  have  anticipated  the 
result — ^not  necessarily  the  precise  actual  in- 
jury, but  some  like  injury — produced  by  sim- 
ilar intervening  agencies"  and  as  said  in  the 
earlier  case  of  Seale  v.  Ballway  Co.,  65  Tex. 
274,  57  Am.  Bep.  602,  upon  whether  the  In- 
tervening or  concurring  cause  "and  Its  proba- 
ble or  reasonable  consequences  be  such  as 
could  reasonably  have  been  anticipated  by 
the  original  wrongdoer,"  Applying  the  rule 
stated  to  the  facts  of  this  case  we  are  com- 
pelled to  the  conclusion  that  what  resulted 
should  reasonably  have  been  anticipated.  Ap- 
pellant would  not  agree  to  accept  the  mules 
for  transportation  unless  they  were  accom- 
panied by  a  drover  (appellee),  who  was  re- 
quired to  look  after  the  welfare  of  the  mules, 
feeding  ilnd  watering  them  and  otherwise 
preserving  their  safety.  To  penform  such 
duties  it  was  necessary,  of  course,  for  appel- 
lee to  enter  the  car  where  the  stock  was. 
Appellant  knew  the  drover  would  enter  the 
car,  in  fact  required  him  to  do  so,  and  rag- 
ulated  the  time  end  manner  of  such  entry. 
Possessing  such  knowledge  we  thlak  it  clear 
that  a  reasonably  prudent  person  would  have 
anticipated  what  did  happen  or  some  like 
or  similar  result 

[4]  It  is  also  urged  that  appellant's  con- 
necting line,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  is  alone  liable  to  appel- 
lee for  the  reason  that  appellee  was  on  its 
line  of  railway  by  virtue  of  a  ticket'  issued 
over  its  line  when  he  received  his  injuries. 
We  are  of  opinion  that  the  railway  ticket  is- 
sued to  appellee  and  by  virtue  of  which  alone 
be  was  entitled  to  be  upon  the  cars  in  no  re- 
spect affected  appellant's  liability  for  its  act 
of  concurrent  negligence,  since  obviously  ap- 
pellant would  in  any  event  be  liable  for  its 
own  negligence.  The  ticket  sold  appellee  by 
appellant  entitled  him  to  ride  over  the  line 
of  appellant  from  Dallas  to  Bed  Blver,  the 
state  line,  and  from  thence  over  the  line  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany to  Oklahoma  City,  without  limitation  or 
reservation.  It  is  in  effect  held  in  Harris  v. 
Howe,  Bee.,  74  Tex.  534,  12  S.  W.  224,  5  1* 
B.  A.  777,  16  Am.  St  Bep.  862,  that  a  carrier 
may  voluntarily  contract  to  transport  a  pas- 
senger beyond  its  own  lines,  and  may  for 
that  purpose  employ  the  agents  and  lines  of 
subsidiary  carriers;  and,  in  view  of  such 
rule  it  Is  common,  as  appears  from  the  cas- 
es, for  carriers  to  provide,  in  tickets  calling 
for  transportation  over  several  lines,  that 
the  carrier  selling  same  acts  as  agent  for  the 
connecting  carriers.  Such  provision  is  held 
to  limit  liability  against  the  selling  carrier  to 
acts  of  negligence  occurring  upon  its  own 
ii««-    Appellee's  tid^t  had  fio  gi^c^  piovlsion. 
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Wbether  therefore  the  ticket  npon  which  ap- 
pellee was  tntTellng  was  an  express  contract 
to  safely  transport  appellee  at  all  events  to 
his  destination  and  could  support  this  cause 
of  action  independent  of  appellant's  concur- 
ring negligence,  It  is  not  necessary  to  decide, 
hut  that  It  did  not  hare  the  effect,  under  the 
facts  of  this  case,  to  exempt  appellant  for 
Its  concurring  negligence  under  the  rules 
stated,  we  think  certain. 

[S]  It  is  further  urged  that  verdict  should 
have  been  directed  for  appellant,  for  the  rea- 
son that  it  is  not  customary  for  carriers  to 
bed  ears  for  the  safety  of  stock,  especially  in 
less  than  fall  cars.  This  question  was  for 
the  jury.  Usages  and  customs  of  particular 
trades  and  professions,  when  not  repugnant 
to  express  statutes  or  rules  of  law,  have  the 
force  of  law,  and  whether  they  exist  as  indi- 
cated Is  a  question  of  fact  to  be  proven  under 
the  rules  of  evidence,  from  which  it  follows, 
as  matter  of  course,  that  the  district  judge 
did  not  err  in  refusing  to  direct  verdict  for 
appellant  in  that  respect 

[6]  It  Is  next  urged  that  the  court  erred  in 
defining  proximate  cause  as  that  which  "pro- 
duces or  contributes  to  produce  an  event,  and 
without  which  such  event  would  not  have  oc- 
curred" and  in  refasing  to  define  proximate 
cause  as  requested  by  appellant  as  "that  which 
•  *  •  produces  an  event  without  any  other 
cause  Intervening,"  etc  The  requested 
charge  is  clearly  erroneous.  All  authority 
concedes  that  the  negligence  of  intermediate 
agencies  may  be  the  proximate  cause  which 
sets  In  motion  the  concurring  act  of  negli- 
gence on  the  part  of  another  agency  for  which 
the  latter  will  in  case  of  lolss  or  Injury  be 
liable.  This  rule  the  requested  charge  not 
only  omits,  but,  on  the  contrary,  affirmative- 
ly directs  the  Jury  that  it  may  not  be  con- 
tddered,  since  It  Is  there  declared  that  the 
cause  must  be  produced  "without  any  other 
cause  Intervening."  The  rule  stated  in  the 
charge  Is  the  antithesis  of  the  rule  as  It  ex- 
ists. 

[7]  There  was  no  error  In  permitting  the 
witness  Pace  to  detail  what  would  probably 
result  if  the  mules  were  shipped  in  a  car  not 
properly  bedded,  and  to  detail  what  would 
probably  result  to  them  if  shipped  In  cars 
not  bedded  at  all,  and  what  would  probably 
result  to  the  stock  in  either  case  if  a  string 
of  cars  was  driven  against  the  car  contain- 
ing such  mules.  Pace  had  had  an  experience 
of  15  or  20  years  in  shipping  stock,  and  tes- 
tified that  It  was  usual  and  customary  to  bed 
the  cars  with  sand  or  hay  to  enable  stock  to 
stand,  while  if  not  bedded  the  cars  for  the 
reasons  herein  stated  would  become  so  sllp- 
I>ery  as  to  make  It  Impossible  for  the  stock  to 
stand  in  case  of  slight  jar  of  the  car.  If  such 
was  the  custom,  and  the  jury  so  found,  the 
evidence  was  admissible  and  entirely  proper 
for  the  purpose  of  showing  that  ui)on  failure 
to  bed  the  appellant  could  reasonably  have 


anticipated  the  intervening  act  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  and 
its  consequences. 

[8]  The  remaining  issues  relate  to  the  ac- 
tion of  the  court  in  overruling  the  general 
demurrer,  and  certain  special  exceptions  di- 
rected by  appellant  to  the  sufficiency  of  the 
facts,  by  which  it  was  sought  to  establish 
that  appellant  and  its  connecting  line  was  in 
fact  one  and  the  same  corporation  and  in 
the  alternative  partners.  The  action  of  the 
court  In  the  respect  stated  is  immaterial, 
since  neither  issue  was  submitted  to  the  jury, 
and  for  the  further  reason  that  appellant's 
liability  Is  predicated  upon  facts  entirely  dis- 
associated from  the  facts  constituting  the 
legal  status  of  appellant  and  its  connecting 
line. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  court  below  is  affirmed. 


NATIONAL  STATE  BANK  OP  MT.  PLEAS- 
ANT, IOWA,  V.  BICKBTTS 
et  aL    (No.  713.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

May  1,  1915.    On  Motion  for  Behear- 

ing,  June  12,  1915.) 

1.  Saxes  9=3364  —  Breach  of  Warrantt  — 
constkucttons  —  applicabiutt  to   evi- 

DXNCE. 

In  an  action  on  notes  given  for  the  pur- 
chase price  of  a  horse,  where  the  defense  was 
that  he  was  not  registered  as  reprpsentpd.  and 
there  was  evidence  on  behalf  of  plaintiff  that  the 
former  owner  had  appUed  for  and  received  a 
certificate  of  registration  for  the  horse  sold,  but 
that  by  mistake  the  certificate  described  him  as 
having  a  star,  it  was  error  to  refuse  a  requested 
charge  that,  although  the  certificate  described  a 
horse  with  a  star,  still  if  it  was  issued  for  the 
horse  sold  the  jury  should  find  be  was  a  regis- 
tered horse. 

[Kd.  Note.— Por  other  cases,  see  Sales,  Cent. 
Dig.  Sf  1065-1076;    Dec.  Dig.  <8=>364.] 

2.  Trial  <S=>2G0— Requested  Charges— Rep- 
etition—-Ge.neral  CnASOE. 

A  charge  by  the  court,  that  if  the  jury 
should  find  that  the  horse  was  registered  plaio- 
tlS  could  recover,  does  not  justify  the  refusal 
of  such  requested  charge,  since  a  charge  gener- 
ally stating  the  principle  of  law  does  not  justify 
the  refusal  of  a  requested  instruction  specific- 
ally applying  the  law  to  the  facts  stated. 

[Ed.  Note.— Por  other  cases,  see  Trial,  Cent 
Dig.  gi  651-C09;    Dec.  Dig.  <8=>260.] 

S.  Exceptions,  Bili.  of  9=>8  —  Pbxsentino 

EXOBPTKMf    —     BEFDSAI.       OF       REQUESTED 

Chaboe. 

A  bill  of  exceptions,  which  recites  that 
plaintiff's  counsel,  before  the  judge's  charge 
was  read  to  the  jury,  but  after  it  had  been  sub- 
mitted to  counsel,  submitted  to  the  court  and 
with  the  opposing  counsel,  eight  special  charges, 
and  that  the  court  refused  to  submit  the  same, 
and  plaintiff  then  and  there  excepted  to  the  ac- 
tion and  ruling  of  the  couct,  sufficiently  shows 
an  exception  to  the  refusal  of  a  certain  charge, 
to  comply  with  the  requirements  of  the  act  of 
the  Thirty-Third  Legislature. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  10 ;   Dec.  Dig.  «=>S.] 
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4.  Baxji  AiTD  Norm  •s>5S7— Stttiicikrot  or 

Etzdehcb. 

In  an  action  by  the  indorsee  of  two  of  a 
series  of  notes,  evidence  held  sufficient  to  take 
to  the  jury  the  question  whether  the  notes  were 
indoraed  after  the  first  of  the  series  became 
o?erdn«. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1^2-1893 ;  Dec.  Dig.  «=» 
537.] 

6.  Bnxa  AWD   Notes   «=3344  —  Boka  Fid« 
PrBCHASSii— Ihdobbex  of  a  Pabt  or  a  Si- 

BIES    OF  NOIXS. 

Where  notes  npon  their  face  are  parts  of 
the  same  transaction,  and  the  first  was  over- 
due when  transferred,  the  transferee  is  charg- 
ed with  notice  of  defenses  as  to  all  the  notes. 

[Bd.  Note— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  866-S68;  Dec.  Dig.  «=> 
344.] 

6.  Bnxs  ARD  Notes  «=»407  —  Bora  Fidx 

PUBCHASEB— FBAUDULXNT    NOTES. 

Where  it  is  shown  that  notes  were  put  in 
circnlation  fraudulently,  there  is  no  presnmp- 
tion  that  the  indorsee  is  an  innocent  holder. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1448,  1675-1681,  1683- 
16S7:    Dec.  Dig.  «=»497.] 

On  Motion  for  Behearinf. 

7.  Baixs  «=>355— AonoR  fob  Pbic»— Pixad- 

mo — Mistake. 

In  an  action  on  notes  given  for  the  pur- 
chase price  of  a  horse,  where  the  defense  was 
that  he  was  not  registered  as  represented,  plain- 
tiff can  show  that  the  horse  was  r^stered,  but 
that  the  certificate  of  registration  had  a  mis- 
take in  the  description  without  pleading  such 
mistake. 

FEd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  M  1025-1043;   Dec.  Dig.  «s>855.] 

Appeal  from  District  Court,  Deaf  Smith 
County;    D.  B.  Hill,  Judge. 

Action  by  the  National  State  Bank  of  Mt. 
Pleasant,  Iowa,  against  L.  A.  Rlcketts  and 
others.  Jndgment  for  the  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded, 
and  motion  for  rehearing  overruled. 

See,  also,  152  S.  W.  646. 

Knight  &  Slaton  and  C.  D.  Wright,  aU  of 
Hereford,  for  appellant  Carl  Oilliland,  of 
Hereford,  for  appellees. 

HENDRICKS,  J.  The  appellant  bank  In- 
stituted this  suit  on  two  promissory  notes, 
each  for  the  sum  of  $700,  dated  March  26, 
1909,  and  maturing  respectively  one  and  two 
years  after  date,  executed  by  the  several  de- 
fendants, and  payable  to  L.  M.  Hartley,  or 
his  order.  Defendants  admitted  the  plain- 
tilTs  cause  of  action,  exc^t  in  so  far  as  it 
may  be  defeated  in  whole  or  In  part  by  the 
facts  set  up  In  their  answer,  and  were  there- 
by granted  the  privilege  of  opening  and  oon- 
dndlng  the  cause  as  to  the  evidence  and 
argument  n>e  defendants,  appellees  here- 
in, alleged  a  partial  failure  of  considera- 
tion; and  that  said  notes  were  given  as  the 
Pnrchase  price  of  a  certain  stallion,  which 
was  represented  to  be  a  registered  animal, 
relied  upon  by  them  as  an  IndncMoent  in  ex- 
ecnting  the  notes ;  and  further  charged  that 
the  particular  horse  was  neither  registered. 


nor  enUtied  to  registration.  Defendants  also 
alleged  that  the  two  notes  were  acquired  by 
the  plaintiff  after  the  first  note  of  the  series 
had  matured,  and  contend  that  the  plain- 
tiff could  not  be  protected  as  a  purchaser  for 
value  vrithont  notice,  for  that  the  notes,  by 
reference  to  each  other,  exhibited  that  they 
were  companion  notes  produced  by  the  same 
transaction. 

The  trial  court  submitted  two  special  is- 
sues to  the  jury,  as  follows: 

First  "Was  the  horse  in  controversy  regis- 
tered at  the  time  defendants  purchased  him  and 
delivered  their  notes  in  payment  for  him?" 

Second.  "Were  the  two  notes  in  controversy 
purchased  by  the  plaintiff  bank  prior  to  the  26th 
day  of  March,  1910"— which  was  the  recited 
due  date  of  the  first  note? 

This  is  the  second  appeal  by  the  plaintiff, 
as  the  losing  litigant,  to  this  court;  the 
opinion  on  the  fli'st  appeal  being  reported  In 
152  S.  W.  page  646. 

[1]  The  horse  was  sold  by  Maxey,  an  agent 
and  salesman  of  one  Hartley  of  Salem,  Iowa, 
the  latter  a  heavy  dealer  in  blooded  horses; 
and  the  certificate  of  registration,  in  the 
National  Fr^ich  Draft  Horse  Association,  de- 
livered by  Hartley's  salesman,  Maxey,  to  the 
defendant  Bowe  (who  was  acting  for  himself 
and  the  other  defendants  in  the  purchase  of 
the  horse),  gave  the  register  number  as 
14973  of  a  stalUcm  "Wlertz"  with  the  color 
and  descriptiou  in  the  certificate  as  "black, 
star" ;  also,  as  having  been  foaled  June  19, 
1905,  bred  by  I*  M.  Hartiey,  Salem,  Iowa, 
the  certificate  reciting  the  name  of  the  sire 
and  dam,  with  the  lineage  of  each,  signed 
by  C.  C.  Stubbs,  secretary  of  said  associa- 
tion. The  horse  sold  to  the  defendants  by 
Hartley,  the  previous  owner.  Is  one  entirely 
black  in  color,  without  any  white  upon  him. 

The  testimony  suggests  that  a  horse  of  the 
description,  as  Indicated  in  the  certificate  of 
registration  as  to  color,  would  mean  a  black 
horse  with  a  white  star  in  his  forehead.  The 
bill  of  sale  delivered  with  this  horse  de- 
scribes him  as  "Wlertz,  No.  14973,  Vol.  10." 
Hartiey,  the  breeder  of  the  horse,  claimed  to 
have  identified  the  same  as  the  horse 
"Wlertz"  at  Witherspoon's  farm,  near  Here- 
ford, in  May,  1913,  as  one  formerly  owned  by 
him.  He  also  testified  that  he  bred  and 
raised  the  horse,  and  that  the  sire  and  dam 
were  both  registered,  and  that  he  made  ap- 
plication for  the  registration  of  this  horse 
in  the  particular  association,  under  the  name 
of  "Wiertss" ;  that  it  was  the  only  horse  that 
he  had  ever  applied  for  registration  in  the 
association  under  that  name.  He  also  tes- 
tified that  misdescriptions  often  occur  in 
certificates  of  registration,  giving  as  an  ex- 
ample that  a  horse  will  sometimes  be  de- 
scribed as  having  the  left  hind  foot  white, 
when  it  should  have  been  described  as  the 
right  bind  foot;  that  "horsemen  go  by  ped- 
igree as  applied  to  registration  of  horses, 
and,  as  used  In  certificates  of  registry,  it 
would  not  necessarily  mean  that  a  horse  had 
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a  star,  for  the  reason  tbat  errors  often  creep 
Into  the  description  of  horses  in  the  certifi- 
cate of  registry.  •  •  •  In  the  registered 
horse  business,  horsemen  looli  at  the  breeding 
of  the  horse,  rather  than  the  description." 

One  O.  D.  Stubbs,  the  present  assistant  sec- 
retary of  this  association,  testified,  by  deposi- 
tion, tliat: 

"The  record  book  shows  the  stallicn  Wiertz, 
14973,  to  be  a  black,  with  star,  foaled  June  19, 
1905 ;  while  the  application  shows  that  he  is 
just  plain  black" — also  attaching  to  said  depo- 
sition what  he  claims  to  be  an  examined  copy 
of  Hartley's  application  for  the  registration  of 
the  horse. 

The  copy  of  the  application  purports  to 
give  the  name  of  the  animal,  when  he  was 
foaled  (June  19, 1905) ,  the  name  and  address 
of  the  breeder,  and  the  sire  and  dam  of  said 
horse,  with  their  respective  numtters. 

Bowe,  the  defendant  who  conducted  the 
purchase  of  the  horse,  testified  that,  at  the 
time  he  was  negotiating  for  this  horse,  Max- 
ey,  the  salesman,  gave  him  the  names  of  the 
sire  and  the  dam  for  severdl  preceding  gen- 
erations, and  that  the  breeding,  as  represent- 
ed, was  the  same  as  It  appears  in  the  cer- 
flcate;  and  that  the  certificate  described  the 
horse  accurately  as  to  breeding,  age,  and 
color,  as  represented  by  Maxey,  except  as  to 
the  star.  Bowe  said  that  he  was  familiar 
with  the  breeding  of  the  particular  horse  rep- 
resented when  it  was  shown  to  him.  He  also 
said: 

"It  is  a  fact  that,  if  the  breeding  of  this  horse 
was  as  the  certificate  represented  him  to  be,  be 
would  be  eligible  to  registration  with  the  French 
Draft  Association." 

We  are  reproducing  a  part  of  the  testi- 
mony as  above,  as  exhibiting  the  pertinency 
of  the  following  si)ecial  charge  requested  by 
the  plaintiffs,  and  refused  by  the  trial  court: 

"Although  you  may  believe  that  the  certifi- 
cate of  registration,  read  in  evidence,  described 
the  horse  as  a  black  star  horse,  when  the  horse 
sold  to  the  defendants  has  no  star  in  its  fore- 
head, yet  if  you  believe  tbat  such  certificate 
was  issued  for,  and  intended  to  be,  the  certifi- 
cate evidencing  the  registration  of  the  horse 
sold  to  the  defendants,  and  that  he  was  describ- 
ed as  a  black  star  horse  by  a  mistake  of  the  as- 
sociation issuing  the  certificate,  you  should 
find  that  he  was  a  registered  animal." 

This  court,  on  the  former  ai^eal  of  this 
case,  in  speaking  of  a  special  charge  request- 
ed by  plaintiff  at  the  former  trial,  not  as 
full  and  as  accurate  as  the  present  charge, 
suggesting,  however,  the  same  question,  said: 

"The  evidence  of  Hartley  raises  the  question 
of  mistake  in  describing  the  horse,  which  should 
have  been  submitted  to  the  jury  for  their  con- 
sideration." 

The  dtarge  quoted  Should  also  have  been 
given,  as  the  testimony  In  accordance  with 
appellant's  theory  clearly  raised  the  Issiie  of 
mistake  as  to  the  "star"  In  the  registration 
certificate.  Upon  this  theory  the  jury  could 
have  found  that  the  horse  sold  to  the  defend- 
ants may  have  been  a  registered  animal, 
though  tt  partial  mistake  in  tils  description 
had  l>een  made  by  the  association  in  regis- 
tering hlau.  with  a  sufllcient  description  left, 


however,  as  to  nAme,  owner,  breeding,  and 
birth,  to  Identify  the  particular  horse. 

[2]  It  Is  true  that  the  trial  court  charged 
the  jury  that,  if  they  found  that  the  horse 
in  controversy  was  registered  at  the  time 
defendants  purchased  said  horse  and  gave 
their  notes  in  payment  for  same,  to  find  in 
favor  of  the  plnintifTs ;  and  further  charged. 
If  they  found  that  he  was  not  registered,  to 
find  in  favor  of  the  defendants.  Of  course, 
this  particular  question,  as  a  last  analysis, 
is  registration,  or  nonregistration,  under  the 
pleadings;  however,  the  particular  plmse. 
presenting  the  question,  was  not  in  reality 
submitted;  and  the  Supreme  Court  of  tbis 
state  holds  that  a  requested  instruction  apply- 
ing the  law  to  the  specific  facts  on  an  issue 
raised  Is  improperly  refused,  though  the  prin- 
ciple of  law,  generally  stated,  tiad  been  em- 
braced in  the  charge  given.  Xeliow  Pine  Oil 
Co.  V.  Noble,  101  Tex.  page  126,  105  S.  W. 
318 ;  also,  see  Ft  Worth  &  Denver  City  Rail- 
way Co.  V.  Taylor,  153  S.  W.  page  355 ;  s.  c., 
162  S.  W.  pages  971,  972,  where  a  considerable 
numl>er  of  authorities,  as  to  special  charges, 
when  the  refusal  cixistitutes  error,  are  col- 
lated. 

[3]  Appellee  claims  that  the  assignment 
based  upon  a  refusal  of  the  particular  in- 
struction, as  well  as  other  assignments  upon 
other  refused  instructions  in  this  record, 
should  not  be  considered,  for  the  reason  that 
an  exception  at  the  proper  time  is  not  showu 
to  have  been  made  by  the  appellant.  In  ac- 
cordance with  the  acts  of  the  Thirty-Third 
Legislature. 

In  the  transcript  there  appears  a  bill  of 
exceptions  referred  to  by  the  appellant  in  its 
brief,  stating,  in  substance,  that  before  the 
court  read  his  charge  to  the  Jury,  but  after 
the  same  had  been  submitted  to  counsel  on 
both  sides,  and  within  a  reasonable  time 
thereafter,  the  plaintiff's  counsel  presented 
to  the  court  eight  special  charges,  numbered 
from  1  to  8,  inclusive,  wlilch  were  also  sub- 
mitted to  opposing  counsel,  and  that  ttae 
court  refused  to  submit  any  of  the  same,  and 
that  plaintiff  then  and  there  excepted  to  the 
action  and  ruling  of  the  court.  The  approval 
of  this  bill  is  as  follows:  "Allowed,  and  or- 
dered filed.  D.  B.  HiU."  This  is  an  approval 
by  the  trial  judge  of  the  ftict  of  the  presenta- 
tion of  the  charges,  before  he  read  his  charge 
to  the  Jury,  and  a  refusal  of  the  same  with 
appellant's  exceptions  tliereto.  We  find  eight 
special  charges  in  the  transcript,  and  we 
think  that  the  law,  with  reference  to  excep- 
tions to  special  charges,  and  when  the  same 
are  to  be  made,  with  the  action  of  the  court 
thereupon,  as  evidenced  by  the  bill,  is  suffi- 
ciently complied  with,  '•    ' 

This  is  a  different  question  than  the  one 
presented  in  Insurance'  Ob.  T.  Rhoderiek,  164 
8.  W.  page  1067,  the  nearest  case  to  the 
question  presented  we  have  found,  but  also 
substantially  different 

We  have  attempted  to  carefully  anaiyae 
tills  record  upon  the  question  raised  by  appel' 
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last  as  to. the  Insoffideiicy  of  tbe  same  to 
prove  the  nonregistration  of  the  particular 
horse,  and  viewing  the  record  from  appel- 
lees' standpoint,  as  it  should  be  viewed—^ 
especially  considering  the  testimony  as  to 
Maxey's  conduct,  in  regard  to  the  certificate 
at  the  time  the  horse  was  sold — the  failure 
by  Hartley  to  answer  some  letters  claimed  to 
have  been  written  him  by  Bowe,  in  regard  to 
tbe  particular  horse  (though  just  what  was 
Mrritten  is  not  stated),  and  the  direct  conflict 
between  Bartley,  formerly  of  the  Hereford 
bank,  and  Whiting  and  Hartley,  as  to  the  In- 
dorsement of  the  latter's  name  upon  the  first 
note,  "without  recourse,"  at  a  time  when  the 
plaintiff  claims  to  have  become  the  sole  own- 
er of  tbe  same  (without  desiring  to  discuss 
the  inferences  in  connection  with  the  whole 
case,  we  are  of  opinion  tbtat  the  trial  court 
should  let  the  cause  go  to  the  Jury),  whatever 
action  thereafter  should  be  proper  by  the 
court,  we  are  not  deciding. 

We  think  the  trial  court  correctly  rejected 
the  purported  corrected  certificate  of  regis- 
try received  by  the  district  clerk  of  Deaf 
Smith  county  from  O.  D.  Stubbs,  by  regis- 
tered mail. 

[4,  B]  The  Jury's  finding  against  the  bank's 
ownership  before  the  maturity  of  the  notes 
can  be  sustained  from  the  testimony.  Whit- 
ing and  Hartley  are  emphatic  and  positive 
that  the  indorsement  "without  recourse,"  as 
an  evidence  of  transfer  of  ownership,  occur- 
red at  the  time  the  notes  were  claimed  to 
have  been  purchased;  Bartley  Is  equally 
positive  that  there  was  no  indorsement  at 
the  time  the  notes  were  sent  to  the  bank  for 
collection.  It  is  afiSrmed  and  denied  that  the 
notes  were  purchased  and  Indorsed  at  the 
same  time.  The  Supreme  Court  holds  that 
where  notes  upon  their  face  are  given  as 
parts  of  the  same  transaction  and  are  in- 
stallments of  one  common  consideration,  the 
first  being  overdue  when  transferred,  the 
assignee  Is  charged  with  notice  of  the  de- 
fense as  to  all  tbe  notes.  Harrington  v. 
Claflin  &  Co.,  91  Tex.  29S,  42  S.  W.  1055. 
These  notes  upon  their  face  bring  them  with- 
in the  principle  of  the  case  cited.  All  as- 
signments upon  this  question  are  overruled. 
[I]  The  effect  of  special  charge  No.  5,  re- 
quested by  appellant  and  refused  by  the  trial 
coart,  is  to  give  the  possession  of  the  notes, 
UDder  the  facts  of  this  case,  prima  facie 
ovmership  of  the  notes  before  maturity.  In 
an  ordinary  case  of  this  character,  appel- 
lant's rule  does  not  apply: 

"If  the  averments  of  the  answer  are  true, 
there  can  be  no  doubt  that  the  paper  was  put 
in  drcolation  frandnlently ;  and,  when  this  la 
sliown  to  be  the  ease,  the  presumption  that  an 


indorsee  is  an  innocent  holder  cannot  be  indulg- 
ed, and  the  burden  of  proving  that  he  had  ac- 
?uired  the  paper  in  ordinary  course  of  business, 
or  valuable  consideration,  rests  upon  him.' 
Rische  &  Sons  v.  Bank,  84  Tex.  p.  420,  19  S. 
W.  610. 

Neither  do  we  think,  as  applied  to  the 
record,  notwithstanding  appellees'  admis- 
sions, possession  should  be  given  the  effect 
to  the  Jury,  evidenced  by  the  charge. 

It  Is  not- necessary  to  discuss  the  alleged 
error  of  the  court,  in  permitting  a  part  of  a 
letter  written  by  Stubbs,  the  old  secretary 
of  the  association — ^in  regard  to  what  Hart- 
ley's application  showed — ^to  go  to  the  Jury, 
and  then  the  withdrawal  of  the  same,  by  the 
court,  of  his  own  motion.  In  a  case  of  this 
character,  of  course,  the  practice  is  danger- 
ous, as  the  ex  parte  letter  was  In  direct  con- 
flict with  his  brother's  testimony. 

The  case  is  reversed  and  remanded. 

On  Motion  for  Rehearing. 

The  appellee  wholly  misconceives  the  ap- 
plication of  the'  case  of  Hovey  v.  Sanders, 
174  S.  W.  page  1026,  to  the  blU  of  excep- 
tioiks  discussed  by  us  as  presenting  the  error 
of  the  court  In  falling  to  give  special  charge 
No.  8,  mentioned  in  the  main  opinion.  In 
that  case  the  special  Issues  requested  were 
presented  as  a  whole,  and  the  action  of  the 
court  in  refusing  all,  not  any  particular  one, 
was  excepted  to  as  an  entirety.  Here  the 
record  shows  the  special  charges  were  pre- 
sented and  refused  singly  as  shown  by  the 
Indorsement  of  the  trial  Judge  upon  the 
charges,  and  the  bill  states  in  effect  that, 
when  he  refused  to  "give  any  of  such  special 
charges,"  the  plaintiff  excepted  to  the  action 
of  the  court.  It  would  be  arbitrarily  techni- 
cal to  condemn  such  a  bill — a  procedure  to  be 
commended  instead  of  r^rehended. 

£7]  The  objection  now  urged  for  the  first 
tlm^  that  there  was  no  pleading  to  support 
the  Issue  embodied  in  special  charge  No.  8, 
discussed  In  the  main  opinion,  which  has 
halted  our  ruling  upon  this  motion,  we  think 
Is  equally  untenable.  We  think  it  would  be 
better  to  plead  it,  but  conclude  that  it  is  not 
the  character  of  mistake  vel  non  required  to 
be  pleaded.  Tbe  Issue  was  registration  or 
nonregistration.  The  appellees  present  the 
Issue  of  nonregistration  on  account  of  the 
descriptive  "star"  in  the  certificate.  The  ap- 
pellees day  that  the  horse  was  registered  on 
a  proper  description  in  the  application  for 
registration,  and  the  remaining  description 
in  tbe  certificate,  which  can  be  regarded  as 
a  showing  that  the  certificate  did  not  prove 
what  the  defendant  claimed  it  proved. 

Motion  overruled. 
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HIGGTNBOTHAM  et  aL  v.  WBAVEB. 
(No.  694.) 

(Court  of  Civil  Appealci  of  Texas.     AmarUlo. 

April  24,  1916.     Rehearing  Denied 

June  5,  1915.) 

1.  BOUKDABUES  ^=341— Instbuotions— Affu- 

CABULITY  TO  ElVIDENCE. 

In  an  action  wtiere  the  boundary  line  of  a 
railroad  grant  block  was  in  dispute,  and  there 
was  evidence  by  defendants'  witnesses  that  ther 
had  surveyed  the  lines  of  the  block  many  years 
before,  and  found  some  of  the  original  monu- 
ments, and  that  the  line  so  surveyed  ran  east 
of  certain  wells  still  in  existence,  defendant  was 
entitled  to  a  requested  special  charge  that,  if 
the  witnesses  found  original  corners  on  the  line, 
and  those  corners  were  east  of  the  wells,  the 
jury  should  answer  a  special  issue  as  to  the 
location  of  the  line  contrary  to  plaintifPa  con- 
tention. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  205-207;    Dec  Dig.  «=»41.] 

2.  Tbial  <8=)2(X>— RE4UESTED  Instbuctions— 
Special  Issue. 

That  charge  was  not  covered  'by  a  special 
issue  as  to  whether  tlie  true  comer  of  the  tract 
was  established  by  running  certain  lines  as  con- 
tended by  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  g§  651-659;    Dec.  Dig.  <g=>260.] 

3.  Tbial    €=9350— Sfeciai.    Issues— Evidbn- 
TiABT  Pact. 

In  an  action  where  the  location  of  the  weat 
line  of  a  block  in  a  railroad  land  grant  was  in 
issue,  a  special  issue  as  to  whether  a  certain  cor- 
ner was  the  true  comer  of  another  block  in  the 
grant,  not  directly  affecting  the  line  in  ccmtro- 
versy,  called  for  a  finding  of  evidence,  and  should 
not  have  been  submitted  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1985,  requiring  the  spe- 
cial verdict  to  find  the  facts  established  by  the 
■evidence,  and  not  the  evidence  by  which  they  are 
established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  828-833;   Deo.  Dig.  ®=>350.] 

4.  Tbiai.  «=»260— Special  Issues— Request- 
ed Chaboe. 

The  refusal  of  a  requested  instruction  ai>- 
plied  to  the  facts  for  the  finding  of  a  substantive 
issue,  when  not  presented  in  the  main  charge, 
is  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  651-659 ;  Dec.  Dig.  <S=9260.] 

6.  BouNDABiES   €=>33— Bubden   of  Pboop— 

Location  op  Line. 

Where  the  plaintiff's  right  to  recover  rested 
■on  the  establishment  of  a  disputed  line,  he  could 
not  object  that  defendant's  evidence  tending  to 
show  Uiat  the  line  was  not  as  claimed  did  not 
definitely  locate  the  line;  since  the  burden  of 
proving  the  line  was  on  him,  not  on  defendant. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  146-152 ;   Dec.  Dig.  <8=»33.] 

■6.  Advebse  Possession  ®=973— State  School 

Lands. 

A  grantee  under  a  deed  conveying  school 
lands,  who  assumed  the  deferred  payments,  went 
into  possession,  and  paid  taxes  on  the  land,  can 
rely  on  the  five-year  statute  of  limitations, 
though  his  claim  conflicts  with  patented  lands 
under  a  senior  survey. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  435-442;  Dec.  Dig.  «=> 
73.] 

Appeal  from  District  Court,  Garza  County; 
W^.  R.  Spencer,  Judge. 

Action  by  F.  M.  Weaver  against  B.  W. 
Hlgginbotbam  and  others.    Judgment  for  the 


plaintiff,  and  defendants  appeaL  Reversed 
and  remanded. 

J.  E.  Garland,  of  Lamesa,  Gnstavus  & 
Jackson,  of  Amarlllo,  Ellis  Douthit,  of  Sweet- 
water, and  S.  H.  Morrison,  of  Big  Springs, 
for  appellants.  Beall  &  Spencer  and  W.  W. 
Beall,  aU  of  Sweetwater,  Jas.  L.  Shepherd, 
of  Colorado,  Tex.,  W.  D.  Benson,  of  Lubbock, 
and  W.  F.  Robinson,  of  Lamesa,  for  appellee. 

HENDRICKS,  J.  The  Texas  &  Paclflc 
Railway  Company  surveys  Involved  in  this 
record  are  embraced  within  the  large  grant 
commonly  known  as  the  Texas  &  Pacific  Rail- 
way 80-mile  reservation,  partly  situated  in 
Dawson  county,  Tex.,  and  was  one  granted 
by  the  Legislature  of  the  state,  extending  40 
miles  south  and  40  miles  north  of  what  Is 
designated  In  this  record  as  the  center  line, 
which  also  was  a  base  line  for  the  construc- 
tion of  said  surveys.  This  80-mlle  reserva- 
tion, extending  40  miles  north  and  40  miles 
south  of  the  center  line.  Is  divided  Into  dif- 
ferent blocks,  each  of  which  extends  from 
the  center  line  to  the  north  boundary  line  of 
said  reservation  (likewise  from  the  center 
line  to  the  south  boundary  line  of  said  res- 
ervation, with  which  we  are  not  concerned) ; 
and  said  blocks  lying  north  of  said  center 
line  are  divided  into  numerical  townships, 
beginning  at  said  center  line,  and  numbered 
from  the  south  to  the  north  as  Nos.  1,  2,  3,  4, 
and  5,  said  townships  containing  eight  sec- 
tions north  and  south,  and  six  sections  east 
and  west 

As  pertinent  to  this  litigation,  the  40-mile 
blocks  north  of  the  center  line  begin  from 
the  east  as  blocks  numbered  33,  34,  S5,  and 
36,  and  east  of  and  adjoining  block  No.  36,  at 
an  approximate  distance  of  about  24  miles, 
there  is  situated  a  system  of  league  surveys 
granted  to  Glasscock,  Moore,  Borden,  Ward, 
Wheeler,  and  Dickens  counties,  at  some  pe- 
riod between  1883  and  1889— Jnst  when  is  not 
definitely  stated.  South  of  the  league  sur- 
veys is  block  37  of  the  Texas  &  Pacific 
reservation,  shortened,  of  course.  In  distance 
north  from  the  center  line,  by  the  county 
school  land  surveys,  as  indicated.  Situated 
north  of  the  county  school  land  surveys  men- 
tioned, and  of  block  No.  36  of  the  Texas  & 
Paclflc  Railway  Company  grant,  Is  the  Tay- 
lor county  school  land  four-league  survey, 

located  in  the  year ,  with  intervening 

school  land  surveys,  however,  of  narrow 
width  and  of  rather  Irregular  shape,  between 
the  county  school  land  leagues  on  the  north 
and  the  county  grants  on  the  south,  and 
known  as  the  Godnlr  surveys — presumably 
placed  on  an  intervening  vacancy.  The  six 
sections  in  the  township  lying  east  and  west, 
and  in  the  different  blocks,  begin  with  the 
initial  section  No.  1  at  the  northeast  comer 
of  the  respective  townships  and  blocks,  ex- 
tending west,  and  thence  east  numerically  to 
the  terminal  section  No.  48,  in  each  town- 
ship;  hence  section  6  of  block  No.  36  Is  the 
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nortbweat  section  of  said  block,  as  well  as  of 
township  No.  5.  The  prlndpal  Issue  in  this 
case  is  the  true  location  of  the  northwest  cor- 
ner of  this  section,  bringing  Into  dispute  the 
true  location  of  the  western  boundary  line 
of  said  block  No.  36  and  the  northern  bound- 
ary line  of  said  reservation,  the  location  of 
the  latter,  at  least,  across  blocks  35  and  36. 

Quoting  from  appellee's  brief: 

"The  plaintiff  in  this  case  contended  that  the 
tme  location  of  the  northwest  corner  of  section 
6,  block  36,  township  5  north,  was  12  miles  S. 
755°  15'  W.  of  the  northeast  comer  of  section 
i,  block  35,  township  5  north,  and  the  north- 
weet  comer  of  section  6,  block  84,  township 
5  north,  Texas  &  Padfic  Railway  Company  sur- 
reys, the  "Coffee  Corner.'  to  an  intersection  with 
a  line  drawn  N.  IS"  15  W.  from  the  northwest 
comer  of  section  6,  Mode  36,  township  2  north, 
aboat  24  miles,  or  to  an  iron  pin  set  in'  ground 
by  R.  BS.  Estes,  as  stated  in  first  issue  of  the 
court's  charge.  The  contention  of  the  defend- 
ants was  that  the  tme  location  of  the  north- 
west comer  of  section  6,  block  36,  township  6 
nortii,  was  at  a  point  560  varas  east  and  145 
varas  north  of  the  Estes  comer,  known  as  the 
"Dodd  Comer,'  as  stated  in  second  issue  in 
court's  charge." 

The  cause  was  submitted  to  the  Jury  by 
the  trial  court  on  special  issues,  consisting  of 
the  three  following,  the  first  and  the  third 
of  which  were  answered  afflrmatlvely  by  the 
Jury  in  favor  of  the  plaintiff,  and  the  second 
answered  negatively  against  the  defendants: 

"Hist  Special   Issosi 

"Do  yon  find  the  western  boundary  line  of 
block  86  and  section  No.  6  at  its  northwest  cor- 
ner is  located  by  projecting  the  north  line  of 
block  No.  34,  townsnip  5  north,  from  the  known 
corners,  on  its  northern  boundary  line,  on  the 
angle  diown  by  said  ooraeis,  12  mile*  west  to 
its  intersectiMi  with  a  line  extending  north  15 
d%.  15  min.  west  from  known  comers  on  the 
western  boundary  line  of  block  No.  367' 

"Second  Special  Issue. 

"Do  Toa  find  the  northwest  comer  of  survey 
No.  6,  block  36,  township  5  north,  and  the  west 
boundary  line  of  block  No.  36  aforesaid  are 
established  by  running  a  line  north  14  deg.  4 
min.  west  from  the  corner  at  the  southeast  cor- 
ner of  survey  No.  48,  block  35,  township  4 
north,  16  miles,  and  from  thence  south  75  deg. 
41  mm.  westerly  12  miles?" 

"Third  Special  Issue. 

"Is  the  rock  pile  known  ks  the  'Coffee  Corner' 
placed  at  the  true  northeast  comer  of  section 
1.  block  36,  township  5  north,  Texas  &  Pacific 
Bailway  Company  surveys,  Dawson  county, 
Tex.?" 

Appellants  introduced  the  deiwsltlon  testi- 
mony of  S.  H.  Cowan,  who  said  that  at  a 
period  In  the  past  he  bad  been  engaged  In 
surveying  for  16  years,  and  at  one  time  was 
the  county  surveyor  of  Howard  county,  and 
by  virtue  of  that  office  was  designated  the 
district  surveyor  for  the  Howard  county  land 
district,  which  comprehended  ten  other  coun- 
ties, including  Dawson  county,  all  attached 
to  Howard  county  for  surveying  purposes, 
and  held  this  position  from  1884  to  1888. 
The  Texas  &  Pacific  reservation  surveys, 
with  which  we  are  immediately  interested, 
were  senior  surveys  to  the  county  school 
land  surveys,  and  the  Godair  surrey,  as  men- 


tioned— ^block  36  on  the  west,  and  blo<±  37 
south  of  the  county  grants — ^with  which  we 
are  directly  interested,  were  located  in  Jan- 
uary, 1876.  The  northern  part  of  block  34 
was  located  In  April  and  May,  1876,  and 
block  33  in  December,  1875.    Cowan  said: 

"I  knew  a  great  deal  about  these  surveys,  be- 
cause I  surveyed  all  over  these  counties  during 
the  time  I  was  district  surveyor  in  Martin  and 
Dawson  counties  in  what  are  known  as  the  Tex- 
as &  Pacific  Railway  Company  surveys.  I  be- 
gan to  do  such  surveying  before  I  became  dis- 
trict surveyor  of  that  land  district  in  1884." 

He  said  that  In  1889  he  surveyed  from  the 
northwest  comer  of  the  Buffalo  pasture  of 
C.  C  Slaughter's  ranch  across  block  36,  and 
thence  north  on  the  western  boundary  line  of 
said  block  36  to  the  northern  boundary  line 
of  the  Texas  &  Pacific  SO-mile  reservation; 
which  was  done  for  the  purpose  of  locating 
other  lines,  and  particularly  the  school  land 
leagues  west  of  block  36.  He  testified  that 
he  made  memoranda  with  reference  to  his 
surveys  in  block  36  at  the  time  of  making 
the  same  for  the  purpose  of  keeping  a  record 
of  the  work  performed  by  him,  and  for  the 
purpose  of  knowing  what  he  found  on  the 
ground  in  running  the  lines.  In  making  this 
particular  survey  he  claimed  to  have  begun 
at  what  he  designates  as  the  northwest  cor- 
ner of  the  old  Buffalo  pasture  of  C.  C. 
Slaughter,  and  then  ran  2  miles  north  to  the 
dividing  lines  between  townships  4  and  5, 
and  thence  west  6  miles'  to  the  western 
boundary  line  of  block  36.  The  field  book 
and  testimony  as  to  the  western  boundary  of 
block  36  Is  quoted  from  the  record  as  fol- 
lows: 

"Survey  for  C,  O.  Slaughter,  July  5th.  1889: 
July  6th  came  to  Buffalo— began  at  N.  W.  cor- 
ner Buffalo  pasture,  thence  north  13  W.  with 
old  fence  2  miles — couldn't  find  comer  (I  may 
explain  that  this  is  the  old  fence  line  which  I 
surveyed  in  1884);  thence  S.  77  on  Tsp.  line 
— no  old  corners  found,  1  mile.  Dinner.  Six 
miles  found  old  comer — four  pits  and  mound  on 
Tsp.  line  4  and  5  blk.  36--plain— began  at  that 
point  N.  13  W.  var.  12  36  min.  1  mile  old 
mound  and  pits.  Missed  it  24  feet  Changed 
var.  to  12  20  min.  N.  13  W.  at  2  miles  old 
corner  plain— cedar  stake  at  about  300  feet  to 
N. — put  there  1887  by  me.  At  3  miles,  no 
corner  found — 4  miles  none — 5  miles  none — 6 
miles  none— 7  miles  found  140  feet  to  the  west 
showing  that  var.  too  small  by  about  15  min. 
(My  var.  of  about  12  36  min.  would  have  fit 
the  line  almost  exactly.  Windmills  200  yards 
N.  W.  of  corner  at  7  miles  and  700  vars.  being 
3,336  feet,  the  N.  W.  corner  of  league  277.) 
(I  should  explain  that  I  didn't  find  nor  did  I 
expect  to  find  league  corner,  but  this  was  the 
point  which  the  field  notes  of  league  277  calls 
as  with  the  T.  &  P.  line.)" 

Cowan  further  said  that  he  was  acquainted 
vrlth  two  of  the  original  surveyors  of  the 
Texas  &  Pacific  reservation  grant,  one  Sid 
Woods  having  been  a  deputy  surveyor  under 
him  when  holding  the  office  of  district  sur- 
veyor of  Howard  county,  and  further  testi- 
fied: 

"We  all  knew  there  were  no  corners  or  mark- 
ings except  block  or  township  lines,  and  on  those 
lines  the  original  surveyors  made  markings  with 
an  earth  mound  and  two  pits  at  every  half  mile, 
an  earth  mound  and  four  pits  at  the  mile  cor- 
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aers,  to  which  sometimeB  rock  was  added  and 
Btakes." 

The  testimony  and  memoranda  of  Cowan, 
exhibiting  what  Is  claimed  to  be  a  short  run 
on  the  northern  boundary  of  block  No.  36, 
and  a  partial  run  of  the  Taylor  county  school 
land,  is  as  follows : 

"Survey  for  W.  C.  Bishop  Nov.  11,  1889,  Tay- 
lor count?  school  land.  Be£;innlng  at  the  N.  E. 
comer  survey  4  block  36,  Tsp.  5  N.  T  &  P.— 
old  mound  rock  had  been  added  (cor.  Bishop's 
pasture);  thence  S.  77  W.  (var.  12  30  min.) 
1  mile  old  mound  and  4  pita,  added  cedarpost, 
crossing  old  cedar  lake  road ;  thence  S.  77  W. 
1  mile  old  mound  and  pits,  at  2  miles  mound 
and  pits  cedar  steke  marked  130  T.  P.  (130 
mile  on  north  boundary  line  T.  &  P.  80-mlle 
reservation).  Missed  it  18  feet  S.  var.  therefore 
12  min.  too  great.  Begin  at  N.  E.  5  cedar  stake 
being  S.  E.  corner  Taylor  county  land  (mean- 
ing corner  of  survey  5  T.  &  P.  survey  and  S. 
E.  corner  of  Taylor  county  school  land) ;  thence 
N.  13  W.  (var.  12  22  min.)  at  6,945  feet  went 
south  77  W.  6,945  feet  to  center  of  league  and 
returned  to  said  point  (meaning  point  from 
which  he  had  gone  S.  77  W.),  continued  N.  13 
W.  17889  ft.  put  in  cedar  stake  for  N.  E.  cor- 
ner league  3 — Taylor  county  land.    •    •    •  " 

Dalmont,  a  witness  for  defendants,  testified 
be  was  with  (?owan  on  this  run,  and  said : 

'^bere  was  a  well  put  down  there  in  the 
place  where  Mr.  Cowan  drove  that  stake  for 
the  center  of  that  league  [No.  1].  I  know  that 
well  was  put  down  there  in  pasture,  but  I  don't 
know  whether  it  was  put  down  where  he  drove 
that  stake  or  not.  •  •  •  I  know  that  Mr. 
Cowan  drove  that  stake  down  there  for  the  cen- 
ter of  the  league,  and  I  saw  the  well  that  was 
subsequently  put  down.  •  •  •  The  position 
of  the  well  with  reference  to  the  position  of  the 
stake  that  had  been  driven  there  for  the  center 
of  the  league  by  Mr.  Cowan  looked  just  the 
same  to  me.  •  •  •  He  drove  the  pin  down 
there,  and  HoUoway  drilled  the  well,  and  I 
went  and  put  up  the  mill,  and  if  there  was  any 
difference  I  never  paid  any  attention  to  it,  and 
I  never  noticed  it  or  paid  any  attention  to  it; 
if  I  did  I  don't  remember  now.  That  is  the 
circumstances  of  the  thing.  I  never  could  tell 
that  the  pin  was  moved  or  whether  the  well 
was  drilled  where  the  pin  was  or  not." 

And,  speaking  of  the  beginning  of  the  Tay- 
lor county  survey,  he  said  : 

"There  was  a  mound  there  at  the  time.  It 
was  probably  four  or  five  feet  across  and  a 
foot  high:  that  was  where  he  turned  east  there. 
It  was  crossed  [grassed]  over,  and  apparently 
seemed  to  be  an  old  mound.  It  must  have  been 
in  the  winter  of  1SS9  or  1890  that  we  did  that." 

Cowan  also  testified: 

"In  my  survey  in  block  36,  and  in  running 
my  line  north  to  the  reservation  line,  I  did 
pass  windmills,  and  made  a  note  of  that  fact 
in  my  field  book,  which  is  shown  in  the  mem- 
oranda. •  •  *  Independent  of  this  record, 
however,  I  remember  tne  fact  of  having  passed 
windmills,  and  independent  of  my  notes  made 
at  the  time,  I  remember  that  I  observed  that 
each  of  the  comers  of  the  Texas  &  Pacific  Rail- 
way Company  surveys  which  I  have  referred  to 
in  my  memorandum  were  original  corners." 

T.  M.  Ligbtfoot,  the  present  county  and 
district  surveyor  of  Howard  county,  also  a 
witness  for  defendants,  testified  that  he  ran 
the  western  boundary  line  of  block  36  in 
1803;  that  he  put  down  the  "Kid  Camp"  wells 
in  1888,  "up  towards  Che  northeast  corner 
of  [league]  277,"  which  were  the  wells  re- 
ferred to  by  Cowan  in  his  memoranda  of  bis 


run  of  the  western  boundary  of  block  3S,  and 
with  reference  to  which  Lightfoot  claimed 
that  he  ran  east  of  said  wells  "about  200 
varaa"  The  wells  are  still  existent,  tbougta 
dismantled  as  to  the  windmills. 

Ligbtfoot  said  that  he  was  testifying  from 
memory,  and  a  comparison  of  his  run  with 
that  of  Cowan  exhibits  that  neither  found  the 
same  corners  claimed  by  eadx  to  have  been 
found  in  making  the  respective  surreys. 
With  reference  to  Cowan's  run  of  the  west 
boundary  line  of  block  36,  as  Indicated  by 
quotations  from  his  memoranda,  Cowan's 
field  book  discloses  a  further  run  west  for 
eight  miles  on  a  claimed  continuation  of  the 
northern  Texas  &  Pacific  line  to  a  mound  and 
four  pits  and  an  old  stake  marked  "131-36," 
which  Cowan  said  meant  the  ISlst  mile  in 
block  86,  and  which,  with  reference  to  said 
milepost,  Is  necessarily  a  mistake,  and  which, 
according  to  the  field  notes,  the  131st  nolle  is 
situated  many  miles  east  of  said  elgtit-mlle 
run;  and  when  Mr.  Owan  made  the  run  of 
two  miles  In  surveying  for  Bishop,  for  the 
northeast  comer  of  4  and  the  northwest  cor- 
ner of  5,  in  block  36,  for  the  purpose  of  mak- 
ing the  partial  survey  of  Taylor  county 
school  land,  there  Is  also  a  mistake,  as  fol- 
lows :  At  the  end  of  the  two-mile  run  he  men- 
tions In  his  field  book  "mound  and  pita,  and 
cedar  atake  marked  130  T.  P."  If  he  were  at 
the  northeast  corner  of  5,  and  the  northwest 
corner  of  4,  In  blodc  36,  he  was  not  at  the 
130tb  mile,  according  to  the  original  field 
notes;  the  130th  mile  was  three  miles  east 
of  that  point.  From  the  testimony  of  Dal- 
mont and  of  surveyors  with  reference  to  the 
location  of  the  Taylor  county  school  land, 
Inferentially  showing  where  the  same  Is  now 
situated,  the  jury  could  believe  that  Cowan 
was  at  the  point  be  said  he  was;  and  the 
strictures  of  appellee  as  to  the  testimony  of 
Cowan  and  Ligbtfoot  is  a  Jury,  and  not  a 
Judicial  question. 

[1-3]  Appellants  assign  error  on  account  of 
the  action  of  the  trial  court  in  refusing  to 
submit  to  tbe  Jury  the  following  sjpecially  re- 
quested charge: 

"If  you  find  and  beUeve  from  the  evidence  that 
the  witnesses  Cowan  and  Ligbtfoot  surveyed  a 
part  of  the  west  line  of  block  36  of  the  Texas 
«  Pacific  Railway  Company  surveys,  and  you 
believe  that  they  or  either  of  them  found  orig- 
inal comers  of  the  Texas  &  Pacific  work  on 
said  line,  and,  if  any,  were  east  of  what  is  men- 
tioned in  the  evidence  'Kid  Camp'  Wells,  then 
you  will  answer  question  submitted  in  paragraph 
3  of  the  court's  charge  by  saying,  'No.'  " 

Appellants'  proposition  is  that  the  location 
of  the  west  line  could  be  determined  from  the 
original  monuments  on  the  ground  contiguous 
to  the  land  in  controversy,  and  hence  were 
entitled  to  an  afflrniatlTe  charge,  presenting 
their  theory  with  reference  to  this  particular 
line,  and  which  the  court  did  not  present  In 
either  of  the  three  Issues  submitted. 

If  the  footsteps  of  the  original  surveyor 
were  east  of  the  Kid  Camp  wells,  plaintiff 
could  not  recover,  at  least  as  to  the  west  slide. 
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Ibe  special  charge  requested  by  appellants 
was  the  presentation  of  a  substantive  Issue, 
more  so  than  the  presentation  of  the  third  Is- 
sue submitted  by  the  court  as  to  the  "Coffee 
Comer,"  whether  it  was  the  true  northeast 
comer  at  section  35,  township  5  north,  of  the 
T.  &  P.  survey,  which  is  calling  for  a  finding 
of  evidence.  The  second  special  Issue  submit- 
ted In  favor  of  defendants  did  not  submit, 
nor  tend  to  submit,  the  Issue  presented  in  ap- 
pellants' special  charge,  and  which,  from  ap- 
pellants' theory,  as  a  jury  question,  could 
have  been  sustained  by  the  testimony. 

[4]  The  refusal  of  a  requested  instruction 
applied  to  the  facts  for  the  finding  of  a  sub- 
stantive issue,  when  not  presented  in  the 
main  charge.  Is  error.  Yellow  Pine  Oil  Co.  v. 
Noble,  101  Tex.  125, 105  S.  W.  318 ;  Ft  Worth 
&  Denver  City  Ry.  Co.  v.  Taylor,  153  S.  W. 
358,  and  cases  dted.  We  overrule  the  first 
assignment,  based  upon  a  requested  peremp- 
tory Instruction  under  which  appellants  as- 
.  sert  that  the  issue  is  undisputed,  but  sustain 
the  second  assignment,  presenting  the  special 
charge  embodying  the  issue  as  a  Jury  ques- 
tion. 

The  court,  tn  the  submission  of  special  is- 
sues, "shall  submit  the  cause  •  *  •  rais- 
ed by  the  pleadings  and  evidence,"  and  "the 
special  verdict  must  find  the  facts  established 
by  the  evidence,  and  not  the  evidence  by 
which  they  are  estabUshed."  Articles  1984 
and  ldS5,  Vernon's  Rev.  Civ.  Statutes. 

[B]  The  Western  boundary  of  block  36,  an 
essential  disputed  issue,  of  course,  was  a  pre- 
requisite ascertainment  by  plaintiff  to  recov- 
er; the  burden  was  upon  blm,  and  not  upon 
defendants,  so  that  the  court  could  decree 
the  lines;  and,  if  this  burden  was  not  main- 
tained, to  that  extent  he  failed ;  and  the  crit- 
icism of  plaintiff  that  defendants  did  not  ex- 
actly define  the  west  line,  or  the  exact  dis- 
tance from  the  "Kid  Camp  wells,"  is  not  tena- 
ble under  the  plea  of  not  guilty.  We  think, 
however,  that  the  Issues  requested  to  be  sub- 
mitted by  defendants,  whether  the  other 
windmill  was  In  the  center  of  Taylor  county 
league  No.  1,  and  whether  Cowan  began  his 
survey  of  the  east  boundary  line  of  the  Tay- 
lor county  leagues  from  an  original  mound  as 
the  northeast  comer  of  section  5,  would  have 
been  the  submission  of  findings  for  evidence. 
Again,  if  the  court  should  submit  the  special 
charge  discussed  by  us,  the  requested  charge 
No.  6,  as  to  the  division  fence,  is  unnecessary, 
CcKUSidertng  the  testimony  of  Harris,  of 
the  Ann  of  Hlgglnbotham,  Harris  &  Co.,  as 
to  the  character  of  the  claim  of  the  defend- 
ants to  the  true  line,  we  overrule  the  eighth 
assignment  of  error,  challenging  the  action  of 
the  trial  court  In  not  submitting  the  statute 
of  Umltatioms.  Hand  v.  Swann,  1  Tex.  Civ. 
App.  245,  21  S.  W.  283;  Shaw  v.  Windham, 
1S6  S.  W.  038. 

Appellants'  fifteenth  asslgnm^t  ot  error, 
Aided  by  the  statement  In  thetr  brief,  does 


not  BUfBclently  show  error,  referring  to  the 
first  special  issue  submitted  by  the  court  as 
to  the  projection  of  certain  lines  from  known 
comers,  as  being  upon  the  weight  of  the  tes- 
timony. All  the  witnesses  who  testified  as 
to  the  north  line  of  block  34  testified  to  scnne 
original  corners.  Estes  testified  with  refer- 
ence to  undisputed  corners  on  36,  along  the 
division  line  between  36  and  37,  from  the 
center  line — as  to  those  comers  he  Is  uncon- 
tradicted— unless  it  may  be  that  the  common 
comer  of  blocks  37  and  36  where  the  county 
school  land  surveys  begin  would  be  in  doubt ; 
and  as  the  question  and  statements  are  pre- 
sented we  are  unable  to  say  there  was  er- 
ror. 

[6]  The  appellant  Cumpton  assigns  error  on 
account  of  the  failure  of  the  trial  court  to 
submit  to  the  jury  the  plea  of  the  five-year 
statute  of  limitations.  Appellee  argues  that, 
as  Cumpton's  claim  Is  In  conflict  with  pat- 
ented land  under  a  senior  survey,  the  land 
being  held  as  school  land,  the  statute  of  lim- 
itation does  not  apply.  The  deeds  are  not 
void  upon  their  face,  but  simply  show  to  be 
conveyances  of  school  land  with  the  assump- 
tion by  Cumpton  of  the  deferred  payments 
to  the  state.  If  Godalr .  had  conveyed  the 
same  land  without  having  mentioned  It  as 
school  land,  and  Cumpton  had  gone  Into  pos- 
session under  proper  claim,  and  held  the  land 
and  paid  the  taxes  under  said  deed,  for  the 
required  period,  under  the  proper  possession, 
of  course,  the  statute  of  limitations  would 
have  been  complied  with,  though  Godalr  nev- 
er had  title  from  any  source. 

If  we  properly  construe  the  case  of  Dutton 
V.  Thompson,  85  Tex.  117,  19  S.  W.  1027,  by 
Chief  Justice  Stayton,  the  matter  of  the 
claim  of  school  land  by  the  five-year  statute 
of  limitations,  though  patented  to  another  by 
the  state,  has  been.  In  substance,  decided. 
The  school  land  In  that  cause  had  been  pat- 
ented to  the  appellant  as  the  assignee  of  an- 
other. The  trial  court  held  that  the  appel- 
lee was  entitled  to  hold  a  part  of  the  land 
under  his  plea  of  statute  of  limitations,  based 
on  adverse  possession  under  recorded  deed 
and  the  payment  of  taxes.  Chief  Justice 
Stayton  said: 

"It  is  claimed  on  this  appeal  [in  that  cause] 
that  limitation  would  not  run  In  favor  of  ap- 
pellee until  the  patent  issued ;  bat  appellant, 
and  the  person  through  whom  she  acquired  the 
right  to  a  patent,  had  such  interest  in  the  land 
as  would  have  entitled  cither  of  them  to  have 
maintained  an  action  of  trespass  to  try  title  to 
the  land  against  any  person  entering  upon  it 
during  the  time  of  their  respective  ownerships, 
and  we  see  no  reason  why  limitation  would  not 
run  against  a  person  having'  such  interest  in 
l«md,  although  the  state  could  not  be  thus  bar- 
red. This  was  the  holding  in  xeference  to  Uni- 
versity lands  in  the  case  of  Parker  v.  Brown,  80 
Tex.  557,  16  S.  W.  262."  Converse  v.  Ringer, 
6  Tex.  Civ.  Apn.  61,  24  S.  W.  706;  Paterson 
v.  Rector,  127  S.  W.  561. 

We  are  not  prepared  to  say,  as  the  evidence 
Is  presented  in  the  two  1)rlefs  of  appellants 
and  appellee,  that  the  evidence  sostalnlni^ 
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the  fire-year  statute  of  limitation  is  iindls- 
pated,  and  that  Cumpton  deserved  a  peremp- 
tory Instruction. 

Though  there  are  agreements  with  refer- 
ence to  title  of  the  resijectlve  parties  to  the 
suit,  it  would  be  better  if  plaintiff  more  spe- 
cifically set  out  the  houndarles  of  his  lands. 

For  the  errors  Indicated,  the  cause  is  re- 
versed and  remanded. 


GRANT  V.  ALFAIiFA  LUMBER  CX).  et  aLf 
(No.  77L) 

(Court  of  Ciril  Appeals  of  Texas.     Amarlllo. 

May  1,  1915.     Rehearing  Denied 

June  6,  1915.) 

1.  Pbincipai.  and  Subett  ®s>117  —  Dis- 
CHABOE  or  Subett— Advance  Payments  to 

CONTSACTOB. 

Where  a  building  contract  provided  that 
the  owner  should  make  payments  to  the  contrac- 
tor as  required  to  pay  for  the  materials  and 
labor,  but  the  owner  made  payments  in  excess 
of  the  amount  required  for  those  purposes,  some 
of  which  were  not  used  for  the  building,  the  con- 
tractor's surety  is  entitled  to  credit  on  the  own- 
er's claim  for  loss  caused  by  the  contractor's  de- 
fault for  the  amount  of  such  advanced  payments. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {§  28^-285;  Dec.  Dig.  <&=> 
117.] 

2.  Evidence  «s»271  — Aoiiissibiuty— Selt- 
Sebvino  Declabatioms— Rebvttai.  or  Re- 
cent Fabbication. 

In  an  action  by  a  materialman  against  the 
owner  of  a  building  for  the  value  of  the  mate- 
rials furnished  for  the  building,  where  the  own- 
er claimed  that  the  allegation  of  promise  by 
him  to  pay  the  debt  was  a  recent  fabrication, 
a  letter  written  by  the  materialman  before  the 
controversy  arose,  in  which  be  stated  that  the 
owner  made  such  a  promise,  was  admissible 
when  limited  by  the  court  to  the  purpose  of  re- 
butting the  owner's  claim  of  recent  fabrication. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  106&-1079,  1081-1104 ;  Dec.  Dig. 
<S='271.] 

5.  Fbauds,  Statute  of  (S=»3a— Debt  or  An- 
other—New  Conbidebation. 

An  oral  promise  by  the  owner  of  a  build- 
ing, in  consideration  of  the  materialman's  agree- 
ment not  to  sue  for  the  materials  furnished  the 
contractor  et  a  certain  term  of  court,  to  pay 
the  account  makes  the  debt  his  own,  so  that 
the  promise  is  not  within  the  statute  of  frauds. 
[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  50-53,  56;  Dec.  Dig.  «=» 
33.] 

4.  Appeal  and  Erbob  <S=>843— Habkless  Bb- 

BOB— Submission  of  Issues. 

On  appeal  from  a  judgment  in  favor  of  the 
materialman  against  the  owner  of  a  building, 
where  the  jury  specially  found  an  express  prom- 
ise by  the  owner  to  pay  the  entire  account, 
the  question  of  error  in  submitting  the  right  of 
the  materialman  to  apply  payments  by  the  con- 
tractor to  other  accounts  is  abstract. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3331-3341 ;  Dec;  Dig.  «=> 
843.] 

6.  Pbincipai.  and  Subhttt  «=»159  —  Dis- 
CHABOE  OF  Subett— BuBDEN  of  Pbooi<— Al- 
tkbations  in  Pbincipal  Contract. 

The  surety  of  a  building  contractor  has  the 
bnideu  of  proving,  as  against  the  owner  ot  the 


building,  that  there  have  been  material  altera- 
tions in  the  contract  which  released  its  liability. 
[E>d.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f§  428-435;  Dec.  Dig.  <S=> 
159.] 

Appeal  from  District  Court,  Hale  County; 
L.  S.  Kinder,  Judge. 

Action  by  the  Alfalfa  Lumber  Company 
against  J.  W.  Grant,  the  Fidelity  &  Deposit 
Company  of  Maryland,  and  another.  Judg- 
ment for  the  plaintilf  and  for  the  defendant 
Grant  as  against  the  surety  company,  and 
the  defendant  Grant  appeals,  and  the  sure- 
ty company  assigns  cross-error.  Judgment 
affirmed. 

Madden,  Trulove,  Rybum  &  Pipkin,  ot 
Amarlllo,  for  appellant  Baker,  Botts,  Par- 
Iter  &  Garwood  and  John  C.  Townes,  Jr.,  all 
of  Houston,  and  Graham  &  Graham,  Fred  C. 
Pearce,  and  Randolph  &  Randolph,  all  of 
Plalnview,  for  appellees. 

HENDRICKS,  J.  The  appellant,  J.  W. 
Grant,  with  another,  entered  into  a  buUdint; 
contract  with  one  W.  T.  McRae,  a  building 
contractor,  for  the  erection  of  a  certain  build- 
ing on  lots  19  and  20,  block  26,  situated  in 
the  town  of  Plalnview,  Hale  county,  Tex., 
owned  by  said  Grant  said  building  to  be 
constructed  according  to  plans  and  specifica- 
tions prepared  by  certain  architects.  The 
Alfalfa  Lumber  Company,  a  corporation,  one 
of  the  appellees  herein,  famished  the  said 
McRae,  the  contractor,  certain  material, 
which  entered  into  the  construction  of  said 
building,  of  the  alleged  amount  of  $2,408.85, 
and  the  Fidelity  &■  Deposit  Company  of 
Maryland,  the  other  appellee  herein,  became 
the  guarantor  of  McRae,  the  contractor,  for 
the  faithful  compliance  of  the  terms  and  con- 
ditions of  said  building  contract,  executing 
a  bond  in  the  sum  of  $5,000  to  that  end.  Be- 
fore the  completion  of  the  building,  McRae, 
the  contractor,  abandoned  the  work,  and  the 
owner,  Grant,  assumed  control  of  the  build- 
ing in  its  unflnlshed  condition,  completing 
the  same  at  an  alleged  cost  of  $4,793.85, 
Grant  claiming  that  at  the  time  of  tibe  al>an- 
domnent  of  the  work  by  the  contractor  he 
had  paid  to  the  latter  the  sum  of  $4,877.59 
upon  the  amount  of  $7,000,  for  which  latter 
amount  the  contractor  agreed  to  build  and 
finish  said  building.  The  Alfalfa  Lumber 
Company  sued  McRae,  the  contractor,  and 
Grant,  the  owner,  also  the  Fidelity  A  De- 
posit Company  of  Maryland,  the  guarantor, 
to  recover  the  said  sum  of  $2,406.86,  al- 
leged to  be  due  upon  an  open  account,  whi<A 
was  verified  in  the  cause  as  representing 
the  cost  of  the  material  furnished.  The  ap- 
pellee Alfalfa  Lumber  Company  also  sought 
judgment '  against  Grant,  the  owner  of  the 
premises,  for  the  amount  of  the  open  ac- 
count, claiming  an  independent  promise  made 
by  Grant,  to  the  representatives  of  the  lum- 
ber company,  to  pay   the  amount  of  said 
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account,  In  consideration  tbat  the  lumber 
company  wotUd  forbear  and  refrain  from  su- 
ing said  Grant  at  the  next  approaching  term 
ol  the  district  court  of  Hale  county,  conven- 
ing in  February,  1914,  alleging  a  compliance 
with  said  contract  Grant  pleaded  that  as 
between  him  and  the  contractor,  there  was 
only  $2,187.41  due  the  latter  when  the  latter 
abandoned  the  work,  and  which  balance  was 
applied  on  the  amount  Incurred  by  him  In 
completing  the  building.  The  lumber  com- 
pany alleged  that  Grant  had  wrongfully  paid 
to  the  contractor  before  the  latter  had  ceased 
his  work  certain  smns  of  money,  in  violation 
of  the  building  contract,  aggregating  the 
Bom  of  91,303.63,  and  that,  If  at  the  time  the 
owner.  Grant,  was  served  with  written  no- 
tice of  the  items  of  lumber  and  material 
furnished  to  the  contractor,  said  owner  did 
not  have  sufficient  funds  to  pay  plaintifTs 
account  and  complete  the  building,  the  lack 
of  funds  was  due  to  improper  payments  made 
by  the  owner  to  the  contractor.  The  guar- 
anty company  answered  in  the  same  spirit ; 
In  effect,  that  under  the  contract  the  owner 
agreed  to  make  payments  to  the  contractor 
as  required,  to  pay  for  brick,  sand,  plaster, 
metal  lath,  roofing  material,  and  the  weekly 
pay  roll,  used  In  the  erection  and  completion 
of  the  building,  and  that  the  owner  departed 
from  the  terms  of  said  contract  without  the 
consent  and  knowledge  of  the  bonding  com- 
pany, and  paid  certain  sums  of  money,  not 
specified  to  be  paid  by  him  by  said  contract. 
In  violation  of  Its  terms.  The  jury,  upon  the 
submission  of  special  issues,  found  against 
Grant  and  in  favor  of  the  lumber  company, 
upon  the  Independent  promise  to  pay  the 
debt,  for  the  whole  amount  of  the  open  ac- 
count, but  found  In  favor  of  Grant  on  his 
crosB-actlon  against  the  bonding  company  the 
sum  of  $754.85,  reducing  the  cross-action  of 
Grant,  however,  by  a  finding  of  $1,448.79,  as 
an  aggregate  amotmt  which  Grant  paid  Mc- 
Rae,  in  violation  of  the  terms  of  the  contract 
as  to  the  rights  of  the  surety. 

[1]  The  following  is  the  Imjiortant  para- 
graph of  the  building  contract  germane  to 
this  controversy: 

"Art.  4.  It  is  hereby  mutually  agreed  between 
the  parties  hereto  that  the  sum  to  be  paid  by 
the  owners  to  the  contractor  for  said  work  and 
material  shall  be  seven  thousand  ($7,000.00) 
dollars,  subject  to  additions  and  deductions  as 
hereinbefore  provided,  and  that  such  sum  shall 
be  paid  by  the  owners  to  the  contractor  in  cur- 
rent funds,  as  follows:  The  owners  agree  to 
make  payments  to  the  contractor  as  required 
to  pay  for  the  brick,  cement,  plaster,  metal  lath 
and  roofing  material,  also  payment  to  cover  the 
weekly  pay  roll  for  labor  used  in  the  erection 
and  completion  of  the  work  included  in  this  con- 
tract; the  sum  of  all  payments  so  made,  not 
to  exceed  the  amount  of  this  contract  ($7,000.- 
00),"  etc. 

A  special  issue,  submitted  by  the  trial 
court,  whether  the  owner  paid  the  contractor, 
prior  to  the  time  the  latter  abandoned  the 
work,  "any  sums  of  money,  except  for  brick, 
dement,  plasto',  metal  latlt  roofing  material, 
and  weekly  pay  roll  for  labor  nsed  In  the 


erection  of  the  buUdlng,"  was  answered  af- 
firmatively by  the  jury,  itemizing  the  amount 
improperly  paid  by  Grant,  and  aggregating 
the  sum  of  $1,448.79,  as  stated.  The  appel- 
lant says: 

"One  of  the  most  important  questions  present- 
ed in  this  case  *  *  *  is  the  question  as  to 
whether  or  not  •  •  •  the  owner  of  the  build- 
ing *  •  •  advanced  funds  to  the  contractor 
in  violation  of  the  terms  of  the  builder's  con- 
tract, and  thereby  released  the  surety  to  the 
extent  of  such  payments  and  advancements" 

— contending  that: 

"The  lanf;nag«  does  not  restrict  the  payments 
to  be  made  by  the  owner  to  the  contractor  at 
such  times  as  the  latter  is  required  to  pay  for 
brick,  cement,"  etc 

In  the  case  of  Ryan  v.  Morton,  65  Tex. 
260,  the  defendant  surety  pleaded  that  the 
owner  of  the  building  paid  to  the  contractor, 
vrlthout  notice  to  him,  the  fuU  contract 
price,  In  violation  of  the  terms  of  the  con- 
tract, before  the  completion  of  the  building, 
the  contract  providing  for  an  Installment 
payable  in  advance,  "and  the  balance  in  four  . 
equal  installments  as  the  work  progressed." 
Justice  Stay  ton  said: 

"There  was  a  privity  between  Morton  and  the 
sureties  which  required  him  to  preserve  all  his 
rights  against  Giraud  [the  contractor]  unimpair- 
ed, if  he  intended  to  look  to  the  sureties.  By  a 
fair  construction  of  the  contract,  the  builder 
was  to  have  payment  [the  balance]  in  four  equal 
installments,  which,  us  to  time  of  payment,  were 
to  be  regulated  by  the  progress  of  the  work. 
•  •  •  This  was  a  part  of  the  contract  for 
the  protection  of  the  owner  of  the  property,  but 
it  gave  a  guaranty  to  the  sureties  that  the  work 
would  not  be  paid  for  until  it  was  done.  •  •  • 
This  he  did  not  do,  but  on  the  contrary,  he  paid 
to  their  principal,  in  violation  of  the  contract, 
the  full  price  to  which  be  would  have  been  enti- 
tled had  he  performed  the  entire  work." 

And  Justice  Stayton,  quoting  from  another 
authority,  further  said : 

"A  surety  has  the  right  to  require  that  the 
obligee  shall  do  his  duty.  *  *  •  The  owner 
should  have  advanced  only  what  the  contract 
bound  him  to  advance." 

See,  also,  Lonergan  v.  San  Antonio  Trust 
Co.,  101  Tex.  63,  104  S.  W.  1061,  106  S.  W. 
876,  129  Am.  St  Rep.  803. 

In  principle,  we  can  see  no  difference  be- 
tween the  case  cited  and  the  instant  case. 
In  this  case  the  owner  agreed  to  make  the 
payments  to  the  contractor  for  the  weekly 
pay  roll,  and  for  specific  material  mentioned, 
"as  required"  to  pay  for  the  same,  which,  as 
to  a  considerable  amount,  the  Jury  found  that 
he  did  not  do;  In  reality  some  of  the  pay- 
ments, at  least  one  large  one  of  over  $500 
never  went  into  the  building.  In  the  case 
cited,  the  installments  were  to  be  paid  as 
the  work  progressed,  which  was  not  done, 
but  the  whole  amount  was  paid  before  the 
completion  of  the  building;  here  payments 
were  made,  not  for  material  as  required  to  be 
used  in  the  erection  of  the  building,  as  should 
have  been  done.  See,  also,  the  case  of  Mc- 
Knight  V.  Lange  Mfg.  Co.,  155  S.  W.  978,  In- 
volving the  same  facts  as  the  Ryan-Morton 
Case,  supra,  wherein  numerous  authorities 
are  dted  and  commented  uiwo. 
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Wblle  tbe  Jury  In  this  case  rejected  tbe 
claim  of  the  owner  of  the  building  against 
the  bonding  company  only  to  the  amount  of 
the  improper  payments,  and  while  the  ques- 
tion is  not  before  us  as  to  the  total  release  of 
the  bonding  company,  however,  the  authori- 
ties cited,  by  analogy,  support,  at  least,  the 
Judgment  of  the  court,  and  we  think  that 
the  appellant  has  no  real  cause  to  complain. 

[2]  During  the  progress  of  the  trial  tbe 
following  letter  was  introduced  in  evidence 
by  the  plaintiff: 

"J.  H.  Foresman,  Mgr.,  Kansas  City,  Mo.— 
Dear  Sir: 

W.  T.  McHae,  Grant  job.- |   862  98 

W.  T.  McUae,  Grant  &  Korber  job. .  $3,111  45 

Total   $3,974  43 

"The  contractor  on  the  above  job  has  gone  to 
the  bad,  and  we  have  accounts  to  the  above 
amounts.  Mr.  Hancock  has  filed  liens.  I  have 
had  a  couple  of  talks  with  tbe  owners  and  the 
contractor.  The  bonding  company  had  one  rep- 
resentative out  here,  and  they  are  expecting 
another  in  tbe  next  few  days.  The  owners  claim 
that  they  are  going  ahead  and  finish  tbe  build- 
ing and  ^ay  all  accounts  in  full.  If  we  can 
handle  this  with  tbe  owners  we  will  come  out 
better  than  we  wUI  with  tbe  bonding  company. 
Mr.  Hancock  is  to  keep  us  advised  how  he  comes 
out. 

"Yours  truly,         [Signed]    J.  W.  Deal." 

Before  this  letter  was  introduced  by  plain- 
tiff, the  defendant  Grant  had  offered  in  evi- 
dence the  plaintiff's  original  petition  and  vari- 
ous amendments,  for  the  purpose  of  showing 
that  tbe  last  amendment  of  August  20,  1914, 
was  tbe  first  pleading  in  which  tbe  independ- 
ent promise  to  pay  tbe  debt,  based  upon  the 
forbearance,  was  alleged;  tbe  parties  then 
in  open  court  agreed: 

"That  the  suit  was  filed  March  25,  1914,  and 
that  the  petition  was  several  times  amended, 
*  •  •  and  that  the  alleged  asreement  by  the 
said  defendant  Grant  to  pay  the  plaintiff  [tbe 
amount  of  tbe  open  account]  was  not  pleaded 
by  the  plaintiff  until  August  28,  1914.^ 

Tbe  defendant  Grant  objected  to  the  letter 
on  tbe  ground  that  It  was  self-serving  and 
hearsay,  and  with  which  he  was  not  con- 
nected, and  had  no  notice  thereof.  Tbe  trial 
court  quaUfled  the  bill  by  saying  that: 

"The  letter  was  offered  in  evidence  by  the 
plaintiff  •  *  *  only  for  the  purpose  of  rebut- 
ting the  defendant  Grant's  theory  that  this  alleg- 
ed agreement  was  an  aforethought;  and,  in 
passing  upon  the  admissibility  of  the  letter,  the 
trial  judge  excluded  all  except  the  first  five  sen- 
tences of  the  letter,  and  instructed  the  jury  at 
once,  and  at  length,  that  they  should  not  regard 
the  letter  as  evidence  for  any  purpose  except 
of  rebutting  the  defendant  Grant  s  position  that 
this  alleged  agreement  was  an  afterthought." 

The  bill  further  shows,  by  the  court's  quali- 
fication, that  appellant;s  attorney,  in  arguing 
tbe  case  to  tbe  Jury,  assumed  the  position 
that  tbe  independent  agreement  "was  an  aft- 
ertbougbt,  and  a  trumped-up  scheme,  and 
an  entirely  manufactured  cause  of  action, 
and,  among  other  expressions,  said  that  the 
witness  Deal  (the  assistant  manager  for  tbe 
lumber  company)  was  trying  to  frame  up  a 
deal  on  the  defendant  Grant" ;  that  tbe  plalu- 
tifCs  attorneys  "argued  that  tbe  letter  was  a 


circumstance  to  show  that  tbe  witness  I>eal 
had  this  agreement  In  mind  long  prior  to 
August  28,  1914,  when  the  pleading  referred 
to  above  was  filed."  The  appellee  lumber 
company  vigorously  attacks  tbe  assignment 
In  the  brief  of  appellant  raising  this  question 
as  ambiguous,  and  as  compared  to  tbe  bill 
of  exceptions,  tbe  letter  referred  to  in  tbie 
assignment  is  not  literally  tbe  same  letter 
embodied  in  tbe  bill,  whlcb  Is  correctly  c<vied 
herein.  Tbe  assignment  is  ambiguous  and 
uncertain,  but  we  prefer  to  decide  tbe  ques- 
tiou  on  its  merits. 

It  is  noted  that  tbe  attack  of  tbe  defend- 
ant Grant  upon  the  testimony  of  Deal  was 
a  vigorous  one,  upon  tbe  ground  of  fabrica- 
tion. In  the  case  of  Lewy  v.  Fiscbl,  65  Tex. 
318,  the  latter  claimed  that  be  bad  been 
a  dormant  partner  with  tbe  firm  of  Marek  & 
Marek,  that  be  bad  sold  bis  Interest  to  tbe 
firm  for  $3,000,  evidenced  by  a  note,  and 
that  the  goods  transferred  to  bim  were  in 
consideration  of  the  cancellation  of  this  note, 
and  other  considerations.  Lewy,  the  creditor. 
Introduced  evidence  tending  to  show  tbat 
Fiscbl  bad  never  been  a  partner  and  had 
never  put  any  money  In  tbe  business.  Quot- 
ing from  the  case : 

"The  appellee  [FischJ]  was  then  permitted  to 
show,  over_  objection,  that,  long  before  the  suit, 
and  at  a  time  when  he  claimed  to  have  been  a 
dormant  partner  of  the  Mareks,  he  stated,  in  the 
absence  of  plaintiffs,  that  he  was  such  a  part- 
ner, *  •  •  and  tbat  Marek  &  Marek  were 
his  debtors  in  a  large  amount." 

Justice  Robertson  said  that  the  plaintiff's 
evidence  raised  the  issue  of  tbe  eciitiousness 
of  the  debt,  and  tbat  "the  theory  of  its  origin 
and  consideration  was  an  invention  pa  rented 
by  tbe  necessity  of  Fischl's  case."  Tbe  court 
further  said: 

"On  this  issue,  the  testimony  complained  of 
was  material.  It  showed  that  appellee  had  the 
same  conception  of  the  facts  before  the  im- 
puted motive  conld  exist  that  he  had  at  the 
trial,  and  certainly  was  corroborant  of  his  tes- 
timony," holding  that  Fischl's  "declarations 
were  therefore  properly  admitted." 

This  court,  in  tbe  case  of  National  State 
Bank  v.  Rlcketts,  152  S.  W.  649,  on  a  state 
of  facts  to  some  extent  similar  to  the  record 
here,  announced  the  same  principle. 

When  the  alleged  agreement  was  made. 
Grant  bad  been  served  with  notice  of  the 
itemized  account,  and  there  seems  to  bave 
been  no  controversy  whatever  as  to  the  ac- 
count The  subject  in  dispute,  as  to  the  par- 
ticular issue  at  the  trial,  is  the  making  of 
the  particular  agreement.  It  cannot  be  said 
that  at  the  time  the  letter  was  written  there 
was  a  controversy  in  the  sense  the  authori- 
ties use  the  term  as  to  the  particular  matter. 
Jones  on  Evidence,  says: 

"•  •  •  If  the  subject  in  dispute  at  the 
time  of  tbe  trial  was  not  in  controversy  when 
the  declarations  were  made,  they  are  inadmis- 
sible [admissible]  if  otherwise  competent.  In 
other  words,  the  controversy,  as  used  in  this 
connection,  must  have  related  to  the  particular 
subject  at  issue  in  the  triaL"  Section  311,  voL 
2,  Blue  Book,  p.  702. 
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We  ere  Inclined  to  think  that  the  letter, 
thOQgb  not  speciflcallr  reciting  the  whole 
agreement  pleaded,  was  admissible,  with  the 
limitations  attached  by  the  trial  court. 
[3]  The  appellant  also  contends  that: 
"The  court  erred  in  rendering  judgment  for 
the  full  amount  ot  the  account  sued  upon,  be- 
cause the  uncontroverted  evidence  shows  that 
material  to  the  value  of  $300,  included  in  said 
account,  did  not  go  into  the  building,"  etc. 

It  is  undisputed  that  Grant  was  served 
with  an  itemized  copy  of  the  account  a  short 
time  before  the  agreement  was  made,  as  al- 
leged; the  account  served  tipon  Grant  was 
the  account  sued  upon.    The  Jury  found  that: 

"If  the  plaintifl  would  forbear  bringing  suit 
npon  its  account,  and  not  take  steps  to  foreclose 
its  alleged  lien  until  the  building  was  completed, 
that  he  would  then  pay  the  account  sued  upon 
by  the  plaintiff." 

The  statute  of  frauds  is  not  pleaded;  if 
it  had  been,  stlU  the  promise  made  the  debt 
Grant's  debt ;  neither  is  there  any  denial  of 
the  account  in  the  pleadings.  Hulme  t.  Lev- 
Is-Zuloskl  Mercantile  Co.,  149  S.  W.  783; 
Pelican  Lumber  CO.  y.  Johnson  Merc.  Co.,  89 
S.  W.  439.  It  seems  that  Grant  was  in- 
terested tn  the  construction  of  another  build- 
ing by  the  same  contractor  at  the  same  time 
in  the  same  town,  and  the  contractor,  at  one 
time  upon  the  trial,  said  that  a  part  of  the 
lumber  in  this  account  went  into  the  other 
bonding,  but,  waiving  the  question  of  the  in- 
dependent promise  to  pay  the  particular  ac- 
count for  a  consideration,  a  close  scrutiny  of 
the  whole  testimony  does  not  disclose  that 
the  same  is  of  an  undisputed  nature.  As  a 
Jury  question,  without  intending  to  reflect, 
there  are  too  many  affirmations  and  denials, 
by  McRae,  the  contractor.  The  material- 
man's lien  was  foreclosed  to  the  extent  only 
of  ^,664,  not  $2,408.  We  see  no  error  and 
overrule  the  assignment. 

[4]  As  stated,  the  record  shows  that  Grant 
was  building,  or  interested  in  the  construc- 
tion of,  another  building.  Appellant  com- 
plains that  the  court — 

"erred  in  submitting  to  the  jury  what  is  desig- 
nated in  hia  charge  as  'first  question,'  wherein 
he  instructs  the  jury  that  the  plaintiff's  agent, 
Hancock,  had  a  right,  under  the  law,  to  apply 
payments  made  by  McRae  to  any  account  that 
he  was  instructpd  by  the  said  McRae  to  apply 
Mme,  and  in  the  absence  of  any  instruction 
from  the  said  McRae,  or  any  agreement  between 
plaintiff's  agent  and  said  McRae,  that  said 
agent  had  a  right  to  apply  any  payments  made 
bv  McRae  to  any  debt  owing  at  that  time  to  the 
plainHff  by  said  McRae." 

If  Grant,  for  a  valuable  consideration, 
promised  to  pay  the  account  served  upon  him, 
and  the  one  sued  upon,  this  question  becomes 
entirely  abstract,  and  Is  overruled. 

[I]  The  bonding  company,  by  cross-assign- 
ment of  error,  asks  for  a  rendition  of  the 
judgment  against  it,  for  the  partial  amount 
recovered  by  Grant  on  his  cross-action, 
claiming  that  the  jury  found  certain  altera- 
tions In  the  original  speddcations.  The  find- 
higs  of  the  jury,  quoted  in  the  bonding  com- 
pany's brief,  while  exhibiting  an  alteration. 


are  very  Indefinite  as  exhibiting  a  material  al- 
teration in  the  specifications ;  and,  in  search- 
ing the  record  for  the  purpose  of  testing  the 
materiality  of  the  alteration,  we  find,  upon 
examination  of  the  specifications,  that,  as  dis- 
closed in  this  record,  there  have  been  no  al- 
terations. The  burden  is  upon  the  bonding 
company  in  this  matter,  and  we  are  unable 
to  see,  as  presented,  that  said  burden  has 
been  in  any  wise  discharged. 

The  judgment  of  the  lower  court  is.  In  all 
things,  affirmed. 


TOOMBT  et  al.  v.  FIRST  MORTGAGE 
TRUST  CO.  et  al.     (No.  6524.) 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    June  2,  1015.) 

1.  CoBPOBATioKS    ®=»553  —  Receivers  —  Ap- 

POINTMBNT— STATUTOBT   PROVISIONS. 

In  a  suit  by  stockholders  against  a  cor- 
poration and  certain  individual  defendants,  the 
petition  alleged  that  through  mismanagement, 
etc.,  by  its  officers  and  agents,  the  assets  of  the 
company  had  been  decreased  from  $141,005, 
the  amount  of  its  capital  stock,  to  $30,000  or 
less;  that  the  officers  had  made  loans  on  insuf- 
ficient security,  and,  after  alleging  in  detail 
the  wrongful  transactions  claimed  to  have  re- 
sulted in  losses,  it  alleged  that  the  defendants 
issued  false  statements  as  to  the  company's 
financial  condition^  and  unlawfully  declared, 
a  dividend  oat  of  its  capital,  and  that,  having 
issued  such  false  statements,  they  obtained 
proxies  from  stockholders,  and  by  their  use 
elected  themselves  directors  that  defendants 
had  paid  out  for  operating  expenses  over  $28,- 
000,  and  bad  on  hand  in  cash  only  $5.02,  that 
the  company  was  without  means  to  prosecute 
its  business  and  had  practically  ceased  to  do 
business,  and  that  if  such  officers  were  allowed 
to  remain  in  control,  its  remaining  assets  would 
be  wasted.  It  prayed  for  a  receiver,  that  the 
court  instruct  him  in  his  duties,  and  that  plain- 
tiffs have  judgment  in  behalf  of  the  company 
against  the  other  defendants,  without  indicat- 
ing what  judgment  against  them  was  desired. 
Held,  that  as  the  corporation  had  not  been 
dissolved,  and  it  was  not  alleged  to  be  insolvent 
or  in  imminent  danger  of  insolvency,  nor  to 
have  forfeited  its  corporate  rights  within  Rev. 
St.  art.  2128,  g  3,  and  as  the  suit  viras  not 
brought  under  article  1203,  which  authorizes 
stockholders  to  sue  for  the  dissolution  of  a  cor- 
poration, provided  leave  is  granted  by  the  pre- 
siding judge  of  the  court  in  which  the  proce«d- 
ing  is  instituted,  and  which  is  the  only  statute 
empowering  a  stockholder  or  creditor  to  sue  to 
wind  up  a  going  corporation,  the  suit  could  not 
be  maintained. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Out  Dig.  f§  2201-2216;   Dec.  Dig.  «8=>553.] 

2.  Corporations  ^=202— Stockholders'  Ac- 
tion IN  Behalf  of  Corporation — Grounds. 

While  individual  shareholders,  under  prop- 
er circumstances,  may  institute  suits  for  the 
corporation,  which  it  refuses  to  institute,  the 
allegations  of  circumstances  justifying  such 
authority  must  be  clear  and  definite,  and  it 
must  appear  that  the  object  of  the  suit  is  to 
recover  debts  for  the  corporation,  and  not  to 
have  a  receiver  appointed  to  administer  its  af- 
fairs. 

[Ed.  Note, — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  777-780,  822 ;   Dec.  Dig.  (3=>-_>02.] 

3.  Corporations  <S='557— Officers— Misman- 
agement OF  Affairs— Extent  of  Relief. 

Equity  will  not  appoint  a  receiver  ot  a 
corporation    and    assume  control  and   manage- 
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meat  ot  its  affairs  at  the  suit  of  a  stockholder 

allege  fraud,  miBmaiiagemeat,  and  colluaiou 
on  the  part  of  the  corporate  authorities,  or 
ultra  vires  acts  of  the  directors  or  of  the  cor- 
poration, but  will  limit  the  redress  granted  to 
the  specific  wrongs  dharged,  and  will  go  no 
further  than  to  enjoin  or  forbid  the  misconduct 
complained  of. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2227,  2228,  2230-2236;  Dec.  Dig. 
<8=>B57.] 

4.  Receivers  «=>8— GBOUitDS  fob  Bxoxivkb- 

SHIP— DiBCBETION    OF   COTJBT. 

The  appointment  of  a  receiver  is,  under 
proper  pleadings,  within  the  sound  discretion 
of  the  court,  and  it  is  the  exercise  of  authority 
over  property  which  should  not  be  given  except 
when  the  circumstances  fully  demand  it. 

[Ed.  Note.— For  other  cases,  see  Beceivers, 
Cent  Dig.  f  14;   Dec.  Dig.  «=>8.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;   S.  G.  Tayloe,  Judge. 

Suit  by  Kay  Toomey  and  others  against 
the  First  Mortgage  Trust  Company  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiffs appeaL    Affirmed. 

W.  W.  King,  of  San  Antonio,  for  appel- 
lants. John  X.  Duncan,  of  La  Grange,  for 
appellees. 

FLY,  C.  J.  [1]  This  is  a  suit  for  the  ap- 
pointment of  a  receiver  for  appellee,  insti- 
tuted by  Mrs.  Ray  Toomey,  J.  Plnnel,  Ed 
Ney,  Isaac  Howe,  J.  P.  Benkendorfer,  and 
R.  B.  Huston  in  their  own  behalf  and  in  be- 
half of  the  stockholders  of  the  First  Mort- 
gage Trust  Company,  against  that  company, 
T.  H.  Bonner,  Y.  F.  Mossop,  William  Sack- 
ville,  John  T.  Duncan,  and  Q.  H.  Porter.  It 
was  alleged:  That  appellee  is  a  corporation 
created  by  a  special  act  of  the  Legislature, 
on  April  17,  1871,  under  the  name  of  the 
Washington  County  Banking  Insurance  Com- 
pany. That  the  charter  was  amended  on 
September  17,  1911,  the  name  being  changed 
and  the  place  of  business  moved  from  Bren- 
ham,  Tex.,  to  San  Antonio,  Tex.  That  after 
the  charter  was  amended  and  officers  elected 
the  stock  in  the  original  company  was  can- 
celed, and  appellee  issued  and  sold  stock  in 
the  sum  of  $141,905,  each  share  being  of  the 
par  value  of  $100.  That  appellants  bought 
98%  shares  of  said  stock,  as  follows:  Mrs. 
Toomey,  20  shares  at  $1,900,  J.  Plnnel,  5 
shares  at  $750,  Ed  Ney,  5  shares  at  $750, 
Isaac  Howe,  1  share  at  $100,  J.  P.  Benken- 
dorfer, 67%  shares  at  $7,900,  and  R.  B.  Hus- 
ton, 10  shares  at  $1,250,  and  that  said  shares 
were  stlU  owned  by  them.  That  through  the 
mismanagement,  negligence,  carelessness,  ex- 
travagance, and  misappropriation  on  the  part 
of  the  officers  and  agents  of  the  company  the 
assets  of  the  company  had  been  decreased 
from  $141,905  to  $30,000,  or  less.  That  said 
officers  had  made  loans  to  different  parties, 
taking  insufficient  security  therefor.  That 
they  had  unlawfully  Issued  stock  to  R.  E. 
Trabue  and  had  loaned  him  $2,600,  taking 
his  note  for  $5,000,  secured  by  shares  in  oth- 
er companies.     That  Trabue  became  bank-^ 


rapt,  whereby  the  company  lost  $3,787.34. 
That  said  officers  purchased  from  E.  Ma»- 
terson  vendor's  lien  notes  aggregating  $22,- 
500,  on  land  in  Louisiana,  for  which  tbej 
paid  him  $7,500  in  cash  and  Issued  and  de- 
livered to  him  100  shares  of  stock  In  defend- 
ant company,  which  vendor's  Uen  notes  at 
the  time  of  their  purchase  were  not  worth 
60  cents  on  the  dollar,  which  was  then  known 
to  said  officer,  and  which  notes  are  UKpaid 
and  suit  Is  pending  therefor.  That  the  said 
defendants,  on  or  about  19th  day  of  Decem- 
ber, 1913,  made  a  purchase  and  sale  of  7,126 
acres  of  land  In  Cameron  county,  Tex.,  to 
W.  F.  Brice  and  E.  S.  Brodlx,  wherein  the 
said  defendant  company  paid  the  sum  of 
$10,000  in  cash,  and  assumed  a  prior  ven- 
dor's lien  upon  said  land  in  favor  of  V.  Ga- 
vito  for  the  sum  of  $35,000  and  interest 
That  at  the  time  of  said  sale  and  purchase 
the  said  land  was  worth  less  than  the 
amount  of  the  debt  which  said  company  as- 
sumed, which  was  then  knovni  to  said  of- 
ficers. That  the  only  security  said  company 
has  for  the  payment  of  said  money  is  the 
note  of  E.  S.  Brodlx,  long  since  due  and  un- 
paid. The  said  Brodlx  was  then  and  is  now 
insolvent,  which  was  known  to  said  officers. 
That  the  said  transaction  was  made  by  the 
said  Brodlx  through  his  Influence  as  director 
and  a  member  of  the  finance  committee,  and 
through  tne  connivance  of  T.  H.  Bonner,  who 
was  then  secretary,  treasurer,  and  acting 
general  manager  of  defendant  company. 
That  on  or  about  the  29th  day  of  November, 

1913,  said  officers  wrongfully  and  unlawfully 
issued  and  delivered  to  Edwin  S.  Brodlx,  one 
of  its  directors,  8%  shares  of  its  capital 
stock,  and  in  payment  therefore  took  the 
said  Brodlx's  unsecured  note  for  $850,  which 
has  never  been  paid,  and  at  that  time  said 
Brodlx  was  Insolvent,  which  was  then  known 
to  said  officers.  That  on  the  15th  day  of 
January,  1914,  Thos.  H.  Bonner,  while  act- 
ing as  secretary  and  treasurer  of  the  compa- 
ny, borrowed  from  defendant  company  the 
sum  of  $500,  and  on  the  11th  day  of  August, 

1914,  the  sum  of  $125.40,  and  gave  as  secu- 
rity seven  shares  of  stock  In  an  insolvent 
concern  which  had  ceased  to  do  business. 
That  he  has  failed  and  refused  to  pay  said 
note  or  to  give  security  for  its  payment,  and 
notwithstanding  these  facts,  which  were 
known  to  the  defendants,  they,  as  officers, 
have  since  elected  him  as  secretary  and 
treasurer  of  said  company.  That  said  de- 
fendants wrongfully  and  in  violation  of  law 
issued  to  Chas.  Volts  and  others,  who  were 
Insolvent,  a  large  number  of  shares  of  stock 
in  said  company,  and  took  In  payment  there- 
for their  personal  notes  without  security, 
except  the  stock  so  Issued.  That  on  the  22d 
day  of  May,  1913,  the  said  officers  loaned 
$5,959  of  the  company's  money  to  J.  A.  Mel- 
u{^,  and  T.  H.  Bonuer,  the  secretary  and 
treasurer  of  said  company,  wrongfully  and 
imlawfully    received    and    retained    10    per 
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cent,    of  said  loan  for  making  same,   and 
which  has  never  been  paid  to  said  company. 
That  said  officers  issned  stock  to  J.  Armen- 
gol,  WUllain  SackYllIe.  and  B.  R.  Taylor,  to- 
gether, 144  shares  of  stock  In  said  company, 
for  which   tiiey  executed   to  said  company 
their    several    notes,    aggregating    $13,250. 
lliongli  said  parties  were  solvent  and  able 
to  pay  the  same  the  defendants  wrongfully 
and  Tmlawfnlly  canceled  said  stock,  and  sur- 
rendered said  notes  to  the  makers  In  con- 
sideration  of   their  subscribing   for  a   like 
amount  of  stock  In  a  new  corporation  known 
as  the  Pecos  &  Toyah  Lake  Irrigation  Com- 
pany   of  which  these  defendants   were  of- 
ficers^   That  the  defendants  who  are  officers 
of  the  First  Mortgage  Trust  Company  are 
also  officers  and  promoters  of  the  Pecos  & 
Toyah  Lake  Irrigation  Company,  a  specula- 
tive, nndereloped  enterprise,  and  have  enter- 
ed -Into  a  conspiracy  among  themselves  to  ab- 
sorb the  assets  of  the  defendant  company. 
That  on  or  abont  the  3d  day  of  January, 
1913,  defendants  wrongfully  and  unlawfully 
caused  to  be  Issued  to  stockholders  false  and 
incorrect  statements  as  to  the  financial  con- 
dition of  said  company  wherein  they  repre- 
sented as  a  part  of  its  loans  and  discounts  a 
number  of  personal  judgments  to  be  of  the 
value  of  $26,683.90,   when   In   truth  and  In 
fact  said  judgments  at  that  time  were  of  no 
valne  whatever.    That  on  or  about  the  10th 
day    of    February,    1913,    said    defendants 
wrongfully  and  unlawfully  caused  to  be  de- 
clared and  paid  a  dividend  of  5  per  cent  np- 
on  Its  capital  stock  as  a  part  of  its  earnings, 
when  In  truth  and  In  fact,  by  reason  of  mis- 
management  aforesaid,   defendant   company 
had  been  operated  at  a  loss,  and  there  were 
no  earnings  when  said  dividend  was  paid, 
and  the  same  was  paid  out  of  its  capital 
That  the  defendants,  after  having  Issued  to 
the   stockholders   said   false   and   Incorrect 
statements,  as  aforesaid,  obtained  from  said 
stockholders  their  proxies  authorizing  said 
T.  H.  Bonner  to  vote  their  stock  at  all  fu- 
ture meetings  of  the  stockholders  of  said 
defendant  company,  and  at  a  meeting  called 
on  the  3d  day  of  November,  1914,  said  de- 
fendants, by  nse  of  said  proxies  obtained, 
had  a  majority  vote  of  the  stockholders,  and 
at  said  meeting  refused  to  allow  their  re- 
ports  to   be   examined    when   requested   by 
these  plaintiffs,  and  over  the  protest  of  plain- 
tiffs adopted  the  reports  of  said  officers,  In- 
dnding  the  said  false  and  incorrect  state- 
ments, and  at  said  meeting  they  also  elected 
themselves  as  directors  of  said  corporation. 
That  the  defendants,  since  said  company  has 
been  in  operation,  have  paid  out  for  operat- 
ing expenses  the  sum  of  $283S3.71,  and  now 
have  on  hand  In  cash  only  the  sum  of  $5.92, 
and  is  without  means  or  capital  to  prosecute 
its  business  of  loaning  money,  and  has  prac- 
tically ceased  to  do  business.     That  if  said 
officers  are  allowed  to  remain  In  control  and 
mtmagement  of  said  company,  its  refualulng 
usets  will  be  mismanaged,  wasted,  and  con- 


sumed in  salaries  and  Useless  and  unnecessa- 
ry expenses.  The  court  sustained  a  general 
demurrer  and  special  exceptions  to  the  peti- 
tion and  dismissed  the  cause. 

It  Is  provided  In  section  3  of  article  2128, 
Revised  Statutes,  that  a  receiver  may  be  ap- 
pointed— 

"in  cases  where  a  corporation  has  t>een  dissolv- 
ed, or  is  insolvent,  or  in  imminent  danger  of 
Insolvency,  or  has  forfeited  its  corporate  rights." 

In  this  case  the  corporation  had  not  been 
dissolved,  nor  was  It  alleged  to  be  Insolvent 
or  in  imminent  danger  of  Insolvency,  or  that 
It  had  forfeited  Its  corporate  rights.  This 
suit  Is  one  for  the  appointment  of  a  receiver, 
and  the  fact  ttiat  It  is  prayed  that  the  court 
instruct  such  receiver  in  his  duties  does  not 
tend  to  make  the  suit  one  for  anything  ex- 
cept the  appointment  of  a  receiver.  The  ap- 
plication for  appointment  of  a  receiver  is 
not  a  cause  of  action  In  Itself,  but  Is  merely 
andllary  to  proceedings  for  the  establishment 
of  some  right.  The  object  of  this  suit  is  to 
appoint  a  receiver  to  sell  all  the  assets  of 
the  company  and  distribute  the  same  to  stock- 
holders; In  fact  It  is  the  prtiyer  of  appel- 
lants "that  the  assets  of  said  defendant,  when 
administered  by  said  receiver,  be  distributed 
among  the  stockholders."  There  is  no  stat- 
ute in  Texas  empowering  a  stockholder  or 
creditor  to  bring  a  suit  to  wind  up  a  going 
corporation,  except  article  1203,  under  which 
this  suit  Is  not  brought  As  said  by  the 
Court  of  ClvU  Appeals  of  the  Second  District, 
in  Land  Co.  v.  Blndle,  6  Tex.  Civ.  App.  18, 
23  S.  W.  819: 

"To  appoint  a  receiver  to  sell  all  the  assets  of 
such  corporation,  and  distribute  the  proceeds 
of  sale  among  creditors  and  stockholders  is  to 
do  indirectly  what  the  law  has  not  authorized 
to  be  done  directly." 

This  was  an  attempt  on  the  part  of  appel- 
lants to  administer  the  estate  of  the  corpora- 
tion while  It  was  an  active,  going  concern, 
and  that  Is  not  permitted  by  Texas  law.  It 
was  never  contemplated  that  a  disaffected 
minority  of  shareholders  should  take  the  af- 
fairs of  a  corporation  out  of  the  hands  of  Its 
lawful  officers  and  place  them  In  the  hands  of 
a  receiver  to  be  administered  In  the  Interest 
of  the  minority.  As  said  by  the  court  In  the 
Blndle  Case: 

"That  the  affairs  of  a  private  corporation  are 
liable  to  be  managed  by  the  majority  against 
the  wishes,  and  even  the  interests,  of  a  minor- 
ity is  one  of  the  ordinary  risks  of  such  ventures, 
which  must  be  held  to  have  been  within  the 
contemplation  of  each  Incorporator  or  his  as- 
signs." 

See,  also,  Hermann  v.  Thomas,  143  S.  W. 
195. 

That  this  suit  Is  not  ancillary  to  another 
asking  relief  for  appellants  can,  at  once, 
be  determined  by  removing  that  part  of  the 
petition  asking  for  a  receiver  and  analyzing 
what  is  left,  and  it  wUl  readily  appear  that 
with  the  receivership  gone  there  is  no  cause 
of  action  left  that  appellants  could  enforce. 
There  was  no  prayer  for  any  definite  judg- 
ment except  the  appointment  of  a  receiver. 
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The  prayer,  that  "these  plaintiffs  have  judg- 
ment In  behalf  of  the  defendant  company 
against  the  other  defendants  herein"  does  not 
Indicate  what  Judgment  appellants  desired 
against  the  "other  defendants  herein."  It 
cannot  be  ascertained  from  the  body  of  the 
petition  what  appellants  desired  judgment 
for  except  for  the  appointment  of  a  receiver. 

[2]  The  right  of  Individual  shareholders 
under  projier  circumstances  to  institute  suits 
for  a  corporation,  which  it  refuses  to  insti- 
tute, is  not  questioned,  but  the  allegations 
of  circumstances  justifying  such  authority 
must  be  clear  and  definite,  and  it  must  ap- 
pear that  the  object  of  the  suit  is  to  recover 
debts  for  the  corporation,  and  not  to  have  a 
receiver  appointed  to  administer  Its  affairs. 
Instead  of  the  application  for  the  appoint- 
ment of  a  receiver  being  ancillary  to  some 
other  proceeding,  it  Is  the  only  proceeding. 
"It  is  not  only  essential  that  the  petition 
should  state  grounds  calling  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  prop- 
erty involved  in  the  litigation,  but  it  should 
also  show  upon  its  face  an  independent  cause 
of  action  within  the  jurisdiction  of  the 
court"  Style  v.  Lantrip,  171  S.  W.  786; 
Hermann  v.  Thomas,  143  S.  W.  195.  Appel- 
lants do  not  claim  to  hold  any  indebtedness 
against  the  corporation,  nor  to  have  a  lien 
on  any  of  its  property,  and  are  basing  their 
right  to  sue  merely  on  an  allegation  of  debts 
due  the  corporation. 

The  allegations  of  the  petition  tend  to 
show  some  poor  investments  and  poor  judg- 
ment on  the  part  of  the  directors,  but  fail 
entirely  to  show  that  the  board  of  directors 
refused  to  institute  suits  for  debts  due  the 
corporation,  nor  are  the  facts  alleged  suffi- 
cient to  show  that  a  request  to  sue  would 
have  been  refused  by  the  directors.  There  is 
no  allegation  in  the  amended  petition  that 
the  directors  at  that  time  were  the  same  as 
when  the  acts  complained  of  were  perform- 
ed, and  there  is  no  allegation  to  show  that 
the  present  directorate  would  not  act  to  pro- 
tect the  interests  of  the  corporation.  It  ap- 
pears from  the  allegations  that  new  directors 
have  been  elected  since  the  acts  complained 
of  occurred.  In  the  case  of  People's  Inv.  Co. 
▼.  Crawford,  45  S.  W.  738,  the  pleadings  were 
quite  similar  to  the  pleadings  In  this,  the 
prayer  being  much  more  definite  for  judg- 
ment against  a  bank  than  the  prayer  is  in 
this  case,  but  this  court  held,  through  Asso- 
ciate Justice  Neill,  in  that  dear  and  force- 
ful style  for  which  be  was  distinguished : 

"To  wind  up  the  affairs  of  the  appellant  cor- 
poration, and  after  paying  its  liabilities,  if 
any,  to  distribute  the  proceeds  of  its  assets 
among  its  stockholders,  is  one  of  the  objects 
for  which  the  appointment  of  a  receiver  was 
sought  in  this  case.  Such  power,  however,  was 
not  expressly  bestowed  upon  the  receiver  by  the 
order  appointing  him.  But  the  authority  con- 
ferred takes  from  the  corporation  all  of  Its 
property  and  assets,  and  places  them  in  the 
nands  of  the  receiver ;  and,  in  effect,  it  deposes 
its  officers  and  board  of  directors,  and  gives  the 
management  of  all  its  affairs,  and  control  of 


all  of  its  property,  to  the  receiver.  This  is 
done  at  the  instance  of  a  minority  of  the  stock- 
holders, contrary  to  the  wish  of  a  majority, 
and  that,  too,  by  stockholders  who  have  no  pe- 
cuniary demand  against  the  corporation,  and 
whose  only  grievance  is  the  mismanagement  by 
its  officers  and  directors  of  its  corporate  af- 
fairs. Independently  of  their  alleged  grounds 
for  a  receiver  they  have  no  cause  of  action 
against  appellant  which  entitles  them  to  re- 
cover anything.  And,  as  the  appointment  of 
a  receiver  is  an  ancillary  remedy,  they  are,  in 
the  absence  of  a  cause  of  action  entitling  them 
to  something  more  than  a  receiver,  not  entitled 
to  such  appointment." 

The  quotation  could  not  have  more  appro- 
priately applied  to  the  allegations  in  tMs 
case,  if  it  had  been  written  with  the  allega- 
tions before  the  judge  who  wrote  it  This 
decision'  has  often  been  approvingly  dted  by 
state  and  federal  courts. 

[3]  Appellants  contend  that  their  allega- 
tions of  fraud,  misappropriation,  and  mis- 
management on  the  part  of  the  officers, 
whereby  the  assets  of  the  corporation,  have 
been  dissipated,  makes  a  cause  of  action, 
but,  as  said  in  the  Crawford  Case : 

"Courts  of  equity,  by  virtue  of  their  general 
equitable  jurisdiction,  will  not  appoint  a  re- 
ceiver of  a  corporation,  and  assume  control  and 
management  of  its  anairs,  at  the  suit  of  a 
stockholder  alleging  fraud,  mismanagement,  and 
collusion  on  the  part  of  the  corporate  authori- 
ties, or  ultra  vires  acts  of  the  directors  or  of 
the  corporation,  but  in  such  cases  will  limit  the 
redress  granted  to  the  specific  wrongs  charged. 
and  will  go  no  further  than  to  enjoin  or  forbid 
the  misconduct  complained  of." 

Speaking  on  the  same  subject,  this  court, 
through  Associate  Justice  Moursund,  held: 

"In  this  state  a  court  of  equity  has  no  power 
to  appoint  a  receiver  of  a  corporation  ancil- 
lary to  a  stockholder's  suit  to  wind  up  its  af- 
fairs. Article  2128,  Statutes  of  1911,  does  not 
entitle  a  stockholder  to  the  appointment  of  a 
receiver  for  the  corporation  upon  the  ground 
of  insolvency,  or  imminent  danger  of  insolvency, 
alone;  hut  a  stockholder  urging  such  ground 
must,  in  addition  thereto,  show  that  he  has  a 
cause  of  action  against  the  corporation  inde- 
pendently of  the  receivership,  and  that  his  in- 
terest as  such  stockholder  requires  the  appoint- 
ment to  be  made."  Williams  v.  Watt,  171  S. 
W.  2Ga 

WliUe  there  are  some  state  ^nrts  that  hold 
that  a  court  will  appoint  a  receiver  wh«« 
it  is  evident  that  continuation  of  busiaeas  is 
impracticable  or  inequitable,  still  the  weij^t 
of  authority  sustains  Texas  decisions  in  hold- 
tug  that  a  court  will  not  appoint  a  receiver  to 
administer  on  the  estate  of  a  cotiwratlon  at 
the  instance  of  dissatisfied  stockholders,  to 
whom  the  corporation  is  not  indebted,  in  the 
absence  of  direct  statutory  authority  for  fil- 
ing such  suits.  This  suit  is  not  instituted 
under  the  provisions  of  article  1203,  B«v. 
Stats. 

[4]  The  appointment  of  a  receiver  la,  un- 
der proper  pleadings,  witliin  the  sound  dis- 
cretion at  the  court,  and  it  is  the  exercise 
of  authority  over  property  which  should  not 
be  given  except  when  the  circumstances  fully 
demand  It  It  is  an  exercise  of  the  powers 
of  an  equity  court  that  should  not  be  exercis- 
ed In  answer  to  the  demands  of  dlssatlsfled 
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minority  ahareholders  who  would  wreck 
where  they  cannot  rule.  In  order  to  ohtaln 
the  appointment  of  a  receiver  for  a  corpora- 
tion It  shoold  appear  that  the  plaintiff  has 
a  Talld  cause  of  action  and  his  rights  Impera- 
tively  demand  It,  and  it  should  not  be  used  as 
a  means  of  taking  charge  of  affairs  of  a  cor- 
poration when  a  minority  has  failed  to  secure 
a  sniBclent  number  of  votes  to  run  the  busi- 
ness as  they  may  desire.  A  court  of  equity 
will  not  lend  its  aid  to  a  minority  In  getting 
the  advantage  of  a  majority  of  the  stockhold- 
ers. Continental  Trust  Ca  v.  Cowart,  173 
a  W.  688. 
The  Judgment  Is  affirmed. 

CARL,  J.,  entered  his  dlsqualUcatlon,  and 
did  not  ait  in  this  case. 


CHICAGO,  B.  I.  ft  O.  BX.  CO.  v.  WHALOEY. 
(No.  762.) 

(Court  o<  CItU  Appeals  of  Texas.  AmariUo. 
April  3,  1915.  On  Motion  for  Reheariiig, 
May  8,  1015.  Motion  to  Certify  Denied 
June  5,  1&15.) 

1.  COUBTS  «=31^  —  JUKISDICTION  —  COTTNTT 
CotnKT— PLEAlllNG. 

Where  the  aggregate  of  the  items  of  dam- 
age set  out  in  the  petition  is  less  than  $800, 
but  the  prayer  was  for  judgment  for  the  sum 
of  $1,000,  with  interest  thereon,  the  prayer 
does  not  claim  an  amount  in  excess  of  the  juris- 
diction of  the  court,  since  the  interest  claimed 
is  on  the  judgment,  not  on  the  damages. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  If  413-425,  42a-436,  443,  456,  458,  465 ; 
Dec.  l5ig.  <8=>169.1 

On  Motion  for  Behearing. 

2.  (yOuuEBCE  i^=>8— Intbbstate  ■  CoMin!:RC&^ 
Contracts — Law  Govebnino. 

The  United  States  statutes  and  the  de- 
cisions of  the  United  States  courts  control  the 
interpretation  of  contracts  for  interstate  ship- 
ments. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  f  5;   Dec.  Dig.  ig=>8.] 

3.  Caesiebs  9=»218  —  Carriage  or  Live 
Stock  — Bill  or  Ladino  —  Kequibemknts 
roB  Notice. 

A  requirement  in  the  bill  of  lading  for  an 
interstate  shipment  of  live  stock  that  the  ship- 
per shall  give  notice  of  injury  or  damage  to  an 
agent  of  the  carrier  within  one  day  after  ar- 
rival and  before  the  stock  are  removed  from 
the  yards,  or  mingled  with  other  stock,  is  un- 
reasonable and  not  binding  when  no  reduced 
rate  therefore  is  shown,  it  does  not  appear 
that  there  was  any  agent  of  the  carrier  at  the 
point  of  destination  to  whom  the  notice  could 
be  given,  and  the  damage  claimed  is  tlie  decrease 
In  the  market  during  the  time  the  shipment  was 
delayed. 

{Ed.  Note,— For  other  cases,  see  Carriers, 
Cent  Dig.  «  674-696,  927,  928,  933-949;  Dec 
Dig.  <8=5>218.] 

Hendricks,  J.,  dissenting. 

Appeal  from  Sherman  County  Court;  3. 
W.  Elliott,  Judge. 

Action  by  G.  T.  Whaley  against  the  (Chica- 
go, Bock  Island  ft  Gulf  Hallway  Company. 
Judgment  for  the  plaintiff,  and  defendant  ap- 


Iteals.     Affirmed,  and  motion  for  rehearing 
overruled. 

N.  H.  Lassltcr,  of  Ft  Worth  (Moore  ft 
Powell,  of  Dalhart,  and  Gustavus  &  Jackson, 
of  Amarlllo,  of  counsel),  for  appellant  Jno. 
H.  H.  Stahl,  of  Stratford,  for  appellee. 

HALL,  J.  This  is  a  stock  shipping  case. 
Two  cars  of  the  stock  were  dipped  sepa- 
rately to  Kansas  Cflty  and  one  to  Ft.  Worth. 
The  Chicago,  Hock  Island  ft  Gulf  Railway  Is 
the  Initial  carrier,  and  the  Ft.  Worth  ft  Den- 
ver City  Hallway  Is  not  made  a  party  de- 
fendant. 

Plea  In  abatement,  alleging  misjoinder  of 
parties  and  causes  of  action,  was  urged  In 
the  lower  court  and  overruled,  and  this  Is 
made  the  basis  of  the  first  assignment  The 
evidence  showed  that  the  initial  carrier  was 
not  responsible  for  any  of  the  damages  to 
the  Ft.  Worth  shipment,  but  that  all  the 
delay  and  Injury  occurred  on  the  line  of  the 
Ft  Worth  ft  Denver  City  Railway  Company. 
Suit  Is  brought  against  appellant  upon  the 
written  contract  of  carriage  for  the  first  two 
shipments,  and  appellee  sought  to  recover  for 
the  last  shipment  upon  appellant's  common- 
law  liability.  The  first,  second,  and  third 
assignments  have  been  abrogated  by  a  remit- 
titur filed  in  this  court  of  the  full  amount  of 
damages  recovered  for  the  last  shipment. 

The  fourth  assignment  insists  upon  a  re- 
versal because  no  written  notice  was  given, 
as  required  by  the  contract,  before  the  cattle 
were  removed  and  mingled  with  other  cattle 
at  point  of  destination.  This  provision  In 
the  contract  Is  the  usual  condition  found  in 
bills  of  lading  precluding  shippers  from  re- 
covering damages  for  any  loss  or  injury  to 
or  detention  of  stock  or  delay  in  transporta- 
tion thereof  unless  the  shipper  should,  as 
soon  as  he  discovered  said  loss  or  injury, 
promptly  give  notice  thereof  in  writing  to 
some  general  officer,  claim  agent,  or  station 
agent  of  the  receiving  carrier,  or  to  the  agent 
at  destination  or  to  some  general  officer  of 
the  delivering  line,  before  such  stock  is  re- 
moved from  the  yards  at  destination,  and 
before  it  is  mingled  with  other  stock,  and 
further  providing  that  such  written  notice 
should  be  served  within  one  day  after  the 
delivery  of  the  stock  at  destination,  in  order 
that  such  claims  might  be  fully  and  fairly 
investigated. 

Appellee  having  eliminated  the  intrastate 
question  by  a  remittitur  of  the  amount  re- 
covered upon  the  intrastate  shipment,  the 
question  arises  and  must  be  determined  by 
the  rule  announced  by  the  federal  courts.  It 
Is  held  in  Clegg  v.  St.  I*  ft  S.  F.  Ry.  Co.,  203 
Fed.  971,  122  C.  C.  A.  273,  that  a  stipulation 
of  this  kind  In  a  shipping  contract  for  an 
interstate  shipment  is  valid  if  made  In  con- 
sideration of  a  lower  rate  of  freight.  The 
rule,  however,  as  announced  In  this  state  In 
so  far  as  we  have  been  able  to  learn,  with 
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reference  to  stipulations  of  this  character, 
does  not  apply  to  damages  occasioned  by  a 
depreciation  in  the  marlcet  price  due  to  the 
failure  of  the  carrier  to  deliver  the  stock 
seasonably.  Pecos  &  Northern  Texas  Ry.  Co. 
T.  B>ans-Snyder-Buel  Co.,  100  Tex.  190,  97 
S.  W.  466;  Sou.  Kas.  Ry.  Co.  v.  Curtis,  44 
Tex.  Civ.  App.  477,  99  S.  W.  586.  It  is  fur- 
ther held  in  this  state  that  such  a  stipula- 
tion is  unreasonable,  invalid,  and  unenforce- 
able if  it  does  not  state  the  name  of  an 
agent  upon  whom  such  notice  may  be  serv- 
ed. Galveston,  etc.,  Railroad  Co.  v.  Short, 
25  S.  W.  142.  See,  also,  4  R.  0.  Ij.,  Car- 
riers, S{  454,  456,  457. 

Appellant  did  not  allege  and  prove  that 
the  shipments  were  made  upon  a  reduced 
freight  rate,  nor  did  the  contract  set  out 
the  name  of  any  agent  or  other  party  upon 
whom  such  notice  might  have  been  served. 
The  decisions  referred  to  above,  by  the 
courts  of  this  state,  are  not  in  conflict  with 
the  holding  of  the  federal  court  in  the  con- 
struction of  this  clause  of  such  contracts, 
and  the  fourth  assignment  is  overruled. 

[1]  Appellants  suggest  fundamental  error 
in  that  appellee  sues  for  $1,000,  with  inter- 
est thereon.  Reference  to  the  petition  shows 
that  the  aggregate  sum  of  the  various  items, 
as  set  out  in  the  body  of  the  pleading,  is 
|7d9.44.  It  is  true  that  the  ad  damnum 
clause  lays  the  damage  at  $1,000.  The 
prayer  is: 

"Wherefore,  plaintiff  prays  judgment  against 
defendant  for  the  sum  of  $1,()00,  with  interest 
thereon,  as  provided  by  law,  and  all  costs  of 
suit." 

This  prayer  is  almost  identical  with  that 
discussed  in  the  case  of  Pecos  &  Northern 
Texas  Ry.  Co.  v.  Rayzor  (Sup.)  172  S.  W. 
U03,  in  which  Judge  Phillips  has  held  that 
it  did  not  claim  an  amount  alwve  the  Juris- 
diction of  the  county  court,  since  it  prayed 
for  Interest  upon  the  Judgment  and  not  upon 
the  amount  of  the  damages. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

On  Motion  for  Rehearing. 

[2, 8]  We  agree  that  since  Congress  has 
taken  possession  of  the  subject  of  common 
carriers  in  matters  of  Interstate  shipment, 
the  United  States  statutes  and  the  decisions 
of  the  federal  courts  should  control  in  re- 
gard to  the  interpretation  of  shipping  con- 
tracts and  application  of  the  rules  of  law  to 
cases  arising  upon  interstate  contracts,  but 
we  do  not  agree  that  the  tendency  of  the  fed- 
«ral  courts  and  the  great  weight  of  authority 
of  other  courts  is  in  favor  of  the  validity 
and  reasonableness,  under  all  drcumstauces, 
of  the  stipulation  contained  in  this  contract, 
with  reference  to  giving  notice  of  damages 
before  the  stock  are  removed  from  the  point 
of  shipment,  etc.  In  our  opinion,  Clegg  v. 
St  Louis  &  San  Francisco  Ry.  Co.,  203  Fed. 
«71,  122  C.  C.  A.  273,  and  the  Metropolitan 
Trust  Co.  T.  Toledo,  St  L.  &  E.  a  B.  Co.  (0. 


C.)  107  Fed.  628,  do  not  hold  that  such  a 
stipulation  is  reasonable,  under  any  and  all 
circumstances,  and  we  think  it  would  be  a 
dangerous  precedent  for  the  courts  to  estab- 
lish any  such  doctrine.  So  far  as  we  have 
been  able  to  find,  the  Supreme  Court  of  tbe 
United  States  has  never  passed  directly  up- 
on the  question  here  presented.  Tbe  Clegg 
Case  Aows  that  the  validity  of  the  agree- 
ment to  give  the  notice  was  sustained  upon 
consideration  of  the  fact  that  the  shipper 
had  received  a  lower  freight  rate  than  was 
usually  granted  shippers.  No  such  fact  was 
set  up  by  the  appellant  in  this  cas&  It  is 
true  that  tbe  opinion  declares  the  provision 
in  the  contract,  with  reference  to  notice,  to 
be  valid,  and  states  that  a  failure  u>  give  the 
notice  is  fatal  to  plaintifTs  right  to  recover. 
In  the  case  of  Metropolitan  Trust  Co.  ▼. 
RaUway  Co.  (C.  C.)  107  Fed.  628,  it  was  sim- 
ply held  that  the  failure  of  the  shipper  to 
give  notice  of  his  claim  for  damages  within 
the  30  day  period  provided  in  the  contract 
was  a  reasonable  requirouent;  and  Paa  S. 
S.  Co.  V.  Bancroft-W.  Co.,  94  Fed.  180,  36 
C.  C.  A.  135,  holds  such  requirement  unrea- 
sonable as  a  matter  of  law.  A  case  could 
rarely  ever  arise  where  the  damages  sus- 
tained by  the  shipper  could  not  be  ascertain- 
ed with  reasonable  certainty  within  30  days 
from  the  time  the  shipment  reached  Its  desti- 
nation; and  the  contracts  in  those  cases 
are  so  different  from  the  one  now  under  con- 
sideration as  to  render  the  cases  themselves 
inapplicable  here.  The  case  of  Eidwell  v. 
Oregon  Short  Line  Ry.  Co.,  208  Fed.  p.  1, 
125  C.  C.  A.  313,  involved  the  same  question 
which  we  are  now  considering;  and,  while 
the  stipulation  was  held  to  be  reasonable  in 
that  case,  It  is  cJear  that  tbe  federal  court 
based  tbe  holding  upon  the  fact  that  the 
Supreme  Court  of  Oregon  had  previously  an- 
nounced such  a  rule.  That  the  stipulation 
might  be  or  become  unreasonable  is  clearly 
recognized  in  the  Kidwell  Case,  by  this 
language,  found  in  the  opinion: 

"There  was  nothing  in  the  drcumstances,  aa 
disclosed  by  the  record  in  the  case  at  bar,  to 
render  the  requirement  of  the  notice  neglixible 
or  impracticable,  aa  in  the  case  of  C.  R.  I.  & 
P.  Ry.  Co.  ▼.  Spears,  81  OkL  469  [122  Pac. 
228].'' 

We  must  infer  from  this  language  that 
the  validity  of  the  notice  and  its  binding  ef- 
fect might  have,  under  favorable  circum- 
stances, been  declared  by  the  federal  court  to 
be  unreasonable.  In  Ormaby  v.  Union  Pacific 
Ry.  Co.  (a  C.)  4  Fed.  page  170,  It  is  said: 

"As  to  tbe  last  clause  of  tbe  answer  [of  the 
appellee],  which  may  be  taken  to  be  an  inde- 
pendent answer  in  itself,  that  sets  up  a  pro- 
vision in  the  contract  that  for  injuries  to  the 
animals  shipped  over  the  line  of  the  road  the 
owner  should  make  a  demand  in  writing  on 
the  agent  of  the  company  before  removing  them 
from  the  place  of  destination,  or  from  tbe  place 
of  delivery.  It  may  be  that  for  some  injuries 
this  clause  in  the  agreement  would  be  effectual; 
but  here,  according  to  the  charge  of  the  com- 
plaint, the  Injury  was  illness  of  the  animals, 
whidi  could  hardly   be  discovered   until   they 
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tboold  b«  remored  from  th«  car;  and  this 
clause  in  the  contract  would  require  the  parties 
to  hold  them  at  the  depot  grounds,  I  suppose, 
until  they  could  ascertain  whether  they  were  in 
{ood  condition  or  not  That  would  h«  very 
unreasonable  indeed.  As  to  such  matters  as 
'  ire  charged  in  the  complaint —  an  illness  occur- 
rioK  to  animals,  the  extent  of  which  could  not 
be  known  until  they  should  be  removed  from 
the  car,  and  probably  not  for  some  little  time 
after  their  arrival  here — it  may  be  said  that  this 
clause  in  the  agreement  is  of  no  eSect;  that 
ttie  railroad  company  could  not  make  any  such 
provision  in  respect  to  stock  shipped  over 
Uieir  line.  The  demurrer  will  be  sustained  to 
the  last  clause  or  paragraph,  or  whatever  It 
may  be  called,  of  the  answer,  and  overruled 
to  the  other." 

It  seems  that  this  Is  the  only  clear  enimcl- 
atlon  by  any  federal  court  tonchlng  tbe  qnes- 
tton  nnder  ooDsideration.  Tbe  state  coortB 
differ  materially  upon  tbis  question,  but 
tbe  rule  is  settled  In  Texas,  by  Missouri  Pa- 
dflc  Railway  Co.  ▼.  Harris,  67  Tex.  166,  2 
8.  W.  574,  and  other  subsequent  cases.  We 
flUnk,  In  tbe  absence  of  a  definite  holding 
by  the  Supreme  Court  of  the  United  States 
to  the  contrary,  we  should  adhere  to  tbe 
rule  goTemlng  sudi  stipulations  as  announc- 
ed by  Judge  Stayton,  In  the  Harris  Case,  as 
follows: 

"The  answer  must  present  a  defense  to  the 
case  made  by  the  petition.     If  tbe  answer  does 
not  show   that,   under   the   facts  existing,   the 
limitation  on  the  carrier's  liability  sought  to  be 
imposed  by   the  special  contracts  was  reason- 
able in  its  character,  then  the  answer  was  not 
sofficient,   and   the  court  helow  properly  sua* 
tained  the  demurrer.     If  a  carrier  seta  ui>  a 
claim  to  notice  of  a  ^iven  fact,  as  a  condition 
Dpon  which  Its  liability  to  a  shipper  is  to  de- 
pend, then  it  is  incumbent  upon  it,  when  the 
notice  was  to  be  given  to  one  of  its  own  officers 
or  agents,  to  show  that  it  had  an  officer  or  agent 
»t  or  near  the  place  where  the  notice  is  to  be 
(iven,  in  any  case  In  which  the  shipper,  by  the 
terms  of  the  contract  through  which  notice  is 
claimed,  is  to  hold  the  property  shipped  at  the 
place  of  delivery    •    •    *    until  it  can  be  in- 
spected  by   some   agent  of  the   carrier.     This 
would  be  especially  true  when  the  property  to 
be  inspected  is  intended  for  immediate  sale  at 
the  place  of  destination,  is  perishable  in  char- 
acter, likely  to  deteriorate  in  value  by  holding, 
and  ezpMisive  to  keep.    If  in  such  case  the  car- 
rier has  not  an  officer  or  agent  at  or  near  the 
ftlace  where  the  property  to  be  inspected  is  de- 
ivered,  so  that  notice  may  be  promptly  given 
and   an    inspection,   if  desired,   speedily   made, 
then  a  contract  requiring  notice  to  be  given  to 
an  officer  or  agent  of  the  carrier  is  not  reaison- 
able   in   its  character.     The   contract   to  give 
notice  was  not  the  entire  contract ;    the  notice 
was  required  to  be  given  to  an  officer  or  the 
nearest   station   agent  of  the  carrier,  and  the 
situation  of  such  <^cer  or  agent,  with  refer- 
ence to  tbe  place  from  which  the  notice  must 
necessarily  come,  and  at  which  an  inspection, 
if  desired,  would  necessarily  have  to  be  made, 
Would   largely  determine  whether  the  contract 
was   reasonable   or   not.     The   answer  should 
have  shown  that  the  carrier  had  an  officer  or 
a^ent  so  situated  that  tbe  contract  to  give  no- 
tice  to   such   officer  or  agent  was  reasonable. 
Under  the  avermaits  of  the  petitioner,  the  place 
of  delivery  was  beyond  the  line  of  appellant's 
railway,   in  another  state,  and  no  presumption 
can  arise  that  the  carrier  had  an  officer  or  sta- 
tion agent  near  the  place  of  destination.    If  the 
contract    were   even    valid,    whether   reasonable 


or  not,   the   shipper   would  be   bound   by   its 

terms;  but  where  its  validity  depends  upon  its 
being  reasonable,  the  party  who  asserts  its  va- 
lidity must  allege  the  facts  which  make  it  so. 
It  may  well  be  doubted  if  such  a  contract  as 
is  relied  on  in  this  case  ought  ever  to  be  sus- 
tained. If  a  carrier  seeks  to  make  its  liability 
depend  on  notice  to  its  officer  or  agent  of  a 
claim  for  damages,  it  would  seem  that  the  re- 
sponsibility of  determining  who  is  an  officer 
or  agent  of  a  carrier,  wiUiin  the  meaning  of 
the  contract,  should  not  be  cast  upon  the  ship- 
per, but  that  the  person  and  his  locality  to 
whom  the  notice  must  be  given  ought  to  be 
made  certain  by  the  contract  itself,  and  especial- 
ly so  when  the  carrier  is  a  corporation  and 
the  property  is  to  be  delivered  beyond  the  line 
of  its  road  through  another  earner.  We  are 
of  the  opinion  that  there  was  no  error  in  sus- 
taining tbe  demurrers  to  the  answers  setting 
up  the  defenses  we  have  noticed." 

We  think  the  law  applicable  to  stipulations 
of  this  character  la  correctly  stated  la  4  R.  C. 
I*,  Carriers,  p.  795,  g  253: 

"The  one  essential  of  stipulations  of  this 
nature  is  that  they  t>e  reasonable ;  that  is,  how- 
ever, purely  relative,  and  a  stipulation  perfect- 
ly reasonable  under  one  state  of  facts  would  be 
quite  unreasonable  under  another.  Whether 
in  any  particular  case  the  stipulation  under 
consideration  is  valid  is  therefore  dependent  on 
the  peculiar  facts  and  circumstances  of  that 
case,  the  diief  query  being  whether  sufficient 
time  has  been  given  to  enable  the  shipper  to  dis- 
cover the  loss  and  give  notice  thereof,  this  again 
being  largely  dependent  on  distances  and  the 
facilities  of  communication.  From  the  very 
nature  of  such  a  requirement,  it  is  evident  that 
no  hdpful  general  rule  can  be  laid  down. 
•  *  *  Where  tbe  damage  done  is  not  for 
any  reason  apparent  or  capable  of  heing  esti- 
mated within  the  time  provided  for  giving  no- 
tice, it  seems  that  the  provision  for  notice  will 
be  held  unreasonable,  as  a  carrier  cannot  rea- 
sonably require  that  the  shipper  shall  give 
notice  of  a  claim  for  damages  before  the  in- 

t'ury,   or  its  extent,   can  be  discovered  by  the 
itter  in  the  exercise  ot  due  diligence." 

Tbe  motion  Is  overruled. 

HENDRICKS,  J.,  dissents  for  the  reasons 
stated  In  his  opinion  filed  In  tbe  case  of  C, 
R.  I.  &  G.  Ry.  Co.  V.  Dalton,  177  S.  W.  556. 


QUANAH,  A.  ft  P.  BY,  CO.  et  al.  ▼.  GOOD- 
WIN et  al.    (No.  786.)  t 
(Court  of  Civil  Appeals  of  Texas.     Amarilla 
May  15,  1915.     On  Motion  for 
Rehearing,  June  12,  1915.) 

1.  Railboads  €=3303 — Injcbt  at  Cbossiro — 
Statute — Neohoencb. 

Under  the  statute  granting  to  a  railway 
the  right  to  cross  streets,  but  requiring  it  to 
keep  such  crossings  in  repair,  the  duty  could  not 
be  shifted  to  an  independent  contractor,  so  that, 
where  a  railway's  negligence,  concurring  with 
that  of  its  contractor  in  obstrncting  a  crossing, 
resulted  in  injury  to  plaintiff,  it  would  be  lia- 
ble therefor. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  959-063,  966,  067;  Dec  Dig.  <S=> 
303.1 

2.  Railboads  «=>337— Pebsonal  Injubixs— 
Cbossinq  Ckossinos— Liability. 

Where  plaintiff  was  injured  when  his  horse 
became  frightened  at  steel  rails  which  defend- 
ant railroad  piled  in  or  near  a  crossing,  the 
fact  that  the  old  wagon  gear  into   which  the 
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horse  backed  had  been  placed  there  b^  another 
did  not  excuse  the  railway  from  liability  for  its 
own  wrong. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  <S=>337.] 

8.  Railboads  <&=»348— Injubt  at  Crossing— 
SuFFiciENCT  OP  Evidence— CoNTKiBUTOBT 
Neolioence. 

In  an  action  against  a  railroad  and  its  sub- 
contractor for  injury  to  plaintiff  when  his  horse 
became  frightened  by  a  pile  of  rails  which 
they  had  placed  in  or  near  a  crossing,  evidence 
held  to  sustain  a  finding  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  113S-1150;  Dec.  Dig.  «=>348.] 

4.  Neouoencb  9=>66— Contbibutobt  Neoli- 

GBNCE. 

It  is  not  the  law  that,  where  a  person  is 
injured  because  of  the  negligence  of  another,  he 
cannot  recover  because  he  knew  there  was  some 
danger  in  the  act  through  which  be  was  injured. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §g  86-89;   Dec.  Dig.  ®=366.] 

5.  CONTBIBCTION  lS=»5— JOINT  TOBT-FeASOBB. 

Where  a  railroad  and  its  contractor  and 
subcontractor  were  negligent  in  obstructing  a 
crossing,  whereby  plaintiff  was  Injured,  no  con- 
tribution was  recoverable  as  between  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent  Dig.  {J  6-9;    Dec.  Dig.  «=»5.] 

6.  Mastkb  and  Sebvaht  <S=31&— Independ- 
ent CONTBACTOB— RAILBOAD   CONSTRUCTION. 

A  contract  for  railroad  construction  provid- 
ing Ithat  the  contractor  should  provide  all 
grounds  for  the  deposit  of  material  when  not 
within  the  limits  of  the  railway's  land,  implied 
that,  where  grounds  were  within  the  railroad 
lands,  the  selections  were  left  to  it  and  a  sub- 
contractor, required  by  its  contract  to  deposit 
its  material  at  the  place  selected  therefor,  was 
not  an  "independent  contractor"  in  respect  to 
placing  the  material  at  a  point  within  the  rail- 
way's land,  but  was  a  servant  of  the  railway 
or  the  contractor,  so  that  neither  it  nor  tts  sure- 
ty were  liable  for  resulting  personal  injury  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sen'ant,  Cent  Dig.  §§  1257,  1258;  Dec.  Dig. 
<8=>318.i 

Appeal  from  District  Court,  Cottle  County ; 
Jo  A.  P.  Dickson,  Judge. 

Action  by  D.  A.  Goodwin  against  the  Quan- 
ah.  Acme  &  Paclflc  Railway  Company  and  the 
Texas  Btiftdlng  Company,  In  which  the 
Southwestern  ConstructlMi  Company  and  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company  were  made  parties  defendant. 
Judgment  for  plaintiff  against  the  Railway 
Company  and  the  Building  Company,  and  In 
favor  of  the  Railway  Company  against  the 
Construction  Company,  and  for  the  Construc- 
tion Company  against  the  Building  Company 
and  the  Bonding  Company,  and  the  Railway 
Company  and  the  Bonding  Company  appeal. 
Aflfirmed  as  to  other  parties,  and  judgment 
against  the  Bonding  Company  reversed  and 
rendered,  and  the  Company  discharged. 

D.  E.  Decker,  of  Quanab,  and  F.  H.  Had- 
dlx,  of  Ft  Worth,  for  appellants.  Browne  & 
Hawkins,  of  Paducah,  for  appellees. 

HUFF,  O.  J.  This  suit  was  prosecuted  by 
the    appellee    Goodwin    against    the    Texas 


Building  Company  and  the  Qnanah,  Acme  & 
Pacific  Railway  Company,  for  personal  inju- 
ries alleged  to  have  been  sustained  by  reason 
of  being  thrown  from  his  horse,  which  vr&s 
frightened  at  a  street  crossing  on  appellant 
company's  railway,  by  the  obstruction  of  the 
crossing  In  piling  steel  rails  In  the  street,  etc. 
The  railway  company  answered  by  denials  of 
negligence  on  Its  part,  and  also  alleged  that 
It  had  contracted  with  the  Southwestern  Con- 
struction Company  to  build  an  extension  of 
Its  road  40  miles  from  Paducah,  In  a  soatli- 
westerly  direction,  and  that  under  the  con- 
tract this  material  was  furnished,  etc.,  and 
that  the  construction  company  had  contract- 
ed with  the  Texas  Building  Company,  the 
terms  of  which  were  set  out  and  that  the 
Texas  Building  Company,  under  the  contract, 
had  executed  a  bond,  payable  to  the  construc- 
tion company,  with  the  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company  as  surety 
thereon,  and  the  railway  company  prayed 
that  the  construction  company  and  the  bond- 
ing company  be  made  parties  defendant,  and 
prayed  for  judgment  over  against  those  com- 
panies, and  the  construction  company  an- 
swered, praying  for  Judgment  over  against 
the  Texas  Building  Company  and  the  bond- 
ing company,  on  the  contract  and  bond  exe- 
cuted to  it  by  said  company.  The  case  was 
tried  before  the  court  without  a  jury,  and 
Judgment  rendered  against  the  Texas  Build- 
ing Company  and  the  Quanah,  Acme  &  Pacif- 
ic Railway  Company  for  $1,100  damages 
Jointly  and  severally  against  those  two  com- 
panies, and  in  favor  of  the  railway  company 
over  against  the  defendant  the  Southwestern 
Construction  Company  for  said  sum,  and  in 
favor  of  the  construction  company  against 
the  building  company  and  the  bonding  com- 
pany for  said  amount  The  Quanah,  Acme  A 
Padflc  Hallway  Company  and  the  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany alone  appealed.  There  Is  no  appeal 
taken  by  the  Texas  Building  Company  and 
the  Southwestern   Construction   Company. 

The  provisions  of  the  contract  necessary  to 
a  determination  of  this  case,  as  we  under- 
stand It,  will  be  hereinafter  set  out. 

The  trial  court  filed  his  findings  of  fadt, 
and  found  In  part  as  follows: 

"I  find  that  the  defendant  the  Quanah,  Acme 
&  Pacific  Railway  Company  owned  and  operat- 
ed a  line  of  railway  into  and  through  the  town 
of  Paducah,  Cottle  county,  Tex.,  and  in  and 
across  McAdams  street  a  public  street  in  said 
town  of  Paducah,  Tex.  I  find  that  the  defend- 
ant Texas  Building  Comi)any,  on  or  about  the 

11th  day  of  ,  1912,  contracted  with  the 

defendant  company  the  Southwestern  Construc- 
tion immediately  for  the  construction  and  erec- 
tion of  an  extension  of  its  line  of  railway  from 
Paducah,  Tex.,  beginning  at  the  terminus  of 
its  old  line  in  the  limits  of  the  city  of  Paducah, 
Tex.,  to  Roaring  Springs,  in  Motley  count}', 
Tex.  I  find  that  during  the  life  of  the  contract 
of  the  defendant  the  Texas  Building  Company 
for  the  erection  and  completion  of  its  work  in 
the  construction  of  the  extension  of  the  line  of 
railway  of  the  defendant  Quanah,  Acme  &  Pa- 
cific Railway  Company  that  said  railway  com- 
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ptDj  ptfmitted  the  defendant  building  company 

to  uie  and  acquiesce  in  the  use  of  its  old  line 
of  railway  in  and  through  Cottle  county,  Tex., 
and  particularly  the  crossing  at  and  upon  Mc- 
Adams  street.  I  find  that  during  the  month 
of  NoTember,  1912,  and  especially  on  the  14th 
da;  of  said  month,  the  said  building  company, 
with  the  permission,  acquiescence,  and  consent 
of  said  railway  company,  the  owner  of  the  said 
railway  then  completed  on  and  across  McAdams 
street,  permitted  McAdams  street,  and  partic- 
ularly the  public  crossing  thereon,  to  become 
blockaded  and  in  a  bad  and  unsafe  condition 
for  travel  by  piling  and  permitting  to  be  piled 
in  said  street  and  unon  said  public  crossing 
large  piles  of  Bteel  rails,  and  in  placing  and 
permitting  to  remain  in  said  street,  in  and  up- 
on said  public  crossing,  a  portion  of  an  old  wag- 
on frame,  and  I  find  that  said  street  and  said 
public  crossing,  by  reason  of  having  said  steel 
rails  piled  thereon,  and  by  reason  of  having 
said  wagon  frame  upon  the  same,  was  in  an 
unsafe  condition  on  the  14th  day  of  November, 
1912.  I  find  that  said  street  and  crossing  was 
not  in  the  condition  on  said  last-named  date  that 
it  was  prior  to  the  crossing  on  said  public  street 
by  said  railway,  and  I  find  that  the  condition 
of  said  public  street  before  the  crossing  thereof 
of  the  said  railway  company's  line  was  in  a 
good  and  safe  condition,  with  no  obstruction  in 
said  street  or  upon  said  crossing  as  aforesaid. 
I  find  that  on  the  said  14tb  day  of  November, 
1912,  the  plaintiff,  D.  A.  Goodwin,  was  trav- 
eling from  his  home  to  the  town  of  Paducah, 
Tex.,  and  taking  the  nearest  and  most  practical 
route  which  was  to  travel  down  said  McAdams 
street  and  cross  said  railway  at  its  intersection 
of  the  aaid  McAdams  street  I  find  that  plain- 
tiff was  riding  a  gentle  horse,  and  believed  that 
he  could  cross  said  street  without  injury  to  him- 
self. I  find  that  on  account  of  the  condition 
of  said  street  crossing,  by  reason  of  being  out 
of  repair,  blockaded  with  large  piles  of  steel 
rails,  cars,  and  having  an  old  wagon  frame,  con- 
sisting of  wagon  hounds,  on  said  crossing,  plain- 
tiff's horse  became  frightened,  fell  with  plaintiff, 
becoming  entangled  in  said  wagon  hounds,  and 
being  frightened  at  said  rails,  and  he,  not  having 
sufficient  room  on  said  crossing,  by  reason  of  its 
said  condition,  was  unable  to  control  said  horse, 
and  was  injured  by  falling  from  said  horse  and 
into  said  wagon  frame,  and  in  the  manner  al- 
leged in  bis  petition.  I  find  that,  had  said  cross- 
ing been  in  proper  condition,  or  in  such  condi- 
tion as  to  not  unnecessarily  impair  its  usefulness 
to  the  traveling  public,  the  plaintiff  would  not 
have  been  injured." 

He  tben  sets  out  the  plaintUTs  injuries: 
"I  conclude,  as  a  question  of  fact,  that  the 
defendants  the  Texas  Building  Company  and 
the  Quanab,  Acme  &  Pacific  Railway  Compa- 
ny were  n^ligent  in  permitting  said  crossing 
and  street  to  be  in  the  condition  it  was  at  the 
time  the  plaintiff  was  injured,  and  I  conclude 
that  the  negligence  of  said  defendants  was  the 
direct  and  proximate  cause  of  the  plaintiff's 
injuries.  I  conclude  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  in  acting  as 
he  did  in  attempting  to  cross  said  crossing  at 
the  time  he  received  his  injuries." 

We  shall  not  at  this  time  set  out  other 
findings,  but  In  discussing  the  several  assign- 
ments will  refer  to  the  facts  found  by  us  in 
determining  tbe  questions  presented  by  the 
assignments. 

[1]  The  Quanah  Acme  &  Pacific  Railway 
Company's  first  assignment  is  that  the  court 
erred  In  rendering  Judgment  against  It  In 
any  sum,  for  the  reason  that  the  parties  who 
cansed  the  horse  to  become  frightened  were 
the  employ^  of  the  Texas  Building  Compa- 
ny, and  vre>-4  not  under  the  control  of  the 


I  railway  company.  The  obstruction  or  mr.te- 
I  rial  was  placed  at  and  in  the  street  crossing 
I  the  railway,  from  which  the  horse  became 
j  frightened,  and  the  trial  court  finds  that  the 
1  railway  company  permitted  the  building  com- 
I  pany  to  blockade  McAdams  street,  and  there- 
I  by  placed  it  in  a  bad  and  unsafe  condition 
!  for  travel,  by  piling  and  i)ermitting  to  be  pil- 
ed In  the  street  and  upon  the  crossing  large 
piles  of  steel  rails,  and  that  on  account  of  its 
condition  at  the  crossing  the  horse  of  appel- 
lee became  frightened,  and  that  there  was 
Insufficient  room  caused  thereby,  and  that  ap- 
pellee was  unable  to  c<xitrol  the  horse,  and 
was  thereby  thrown  and  Injured;  and  he 
finds,  if  the  crossing  had  been  in  proper  con- 
dition, and  not  In  such  condition  as  to  im- 
pair its  usefulness  to  the  traveling  pub- 
lic, appellee  would  not  have  been  Injured. 
The  statute  grants  to  a  railway  the  right 
to  cross  streets  with  Its  road,  but  imposes 
upon  it  the  duty  of  keeping  such  cross- 
ing in  repair,  and  not  to  destroy  its  useful- 
ness. This  duty  cannot  be  slilfted  to  an  In- 
dependent contractor.  If  the  railway  permit- 
ted, and  the  two  construction  companies  act- 
ed with  it  In  the  matter,  we  see  no  reason 
why  they  should  not  be  Jointly  liable.  Under 
the  contract  In  this  record,  the  Southwestern 
Construction  Company  agreed  to  furnish  all 
material  for  the  proposed  extension  of  the 
road.  The  contract  between  that  company 
and  the  Texas  Building  Company  is  to  the 
effect  that  the  Southwestern  Construction 
Company  should  furnish  the  groiuds  upon 
which  to  unload  and  load  material,  and  the 
Texas  Company  should  place  It  upon  the 
grounds  so  selected.  The  hands  of  the  Texas 
Company  were  unloading  the  material  so  fur- 
nished at  tbe  place  directed,  and  where  the 
railroad  company  had  "spotted"  its  cars. 
These  companies.  In  so  placing  the  steel  rails, 
were  acting  together  under  an  agreement  If 
this  was  the  proximate  cause  of  the  injury, 
as  found  by  the  court,  or  If  it  was  a  concur- 
rent act  of  negligence  producing  the  Injury, 
then  the  railway  company  cannot  escape  Its 
duty  by  imposing  it  upon  an  Independent  con- 
tractor, and  it  will  be  liable  for  the  injuries 
resulting  therefrom.  Railway  Co.  v.  John- 
son, 20  Tex.  Civ.  App.  ■572,  50  S.  W.  1044; 
RaUway  Co.  ▼.  Haddox,  36  Tex.  OlT.  App. 
385,  81  S.  W.  1036;  Railway  Co.  ▼.  Davis, 
53  Tex.  Civ.  App.  647,  116  8.  W.  423;  Rail- 
way Co.  T,  Randall,  51  Tex.  Civ.  App.  249, 
113  S.  W.  180;  Railway  Co.  v.  GlUenwater, 
146  S.  W.  689. 

[2]  Tbe  railway  company's  second  assign- 
ment is  to  the  effect  that  the  Judgment  Is  er- 
roneous for  the  reason  that  the  horse  badced 
into  an  old  wagon  gear  in  the  street  or  near 
thereto,  and  that  appellant  was  not  respon- 
sible for  placing  it  there,  and  that  the  gear 
occasioned  the  fall,  and  was  therefore  the 
proximate  cause  of  the  Injury.  The  horse  be- 
came frightened  at  the  steel  rails  being  piled 
In  the  street.  Although  tbe  gear  may  have 
concurred  in  the  injury,  It  would  not  defeat 
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a  recovery  from  the  negligence  which  occa- 
gloned  the  fright  The  fact  that  the  negli- 
gence of  some  stranger  contributed  to  the  In- 
jury win  not  excuse  the  railway  for  the 
wrong'  done.  Gonzales  v.  City  of  Oalveston, 
84  Tex.  3,  19  8.  W.  284,  81  Am.  St  Rep.  17; 
Shippers'  Compress,  etc.,  y.  Davidson,  35  Tex. 
Glv.  App.  508,  80  S.  W.  1032;  Railway  Co. 
V.  Croskell,  6  Tex.  CAy.  App.  160,  25  S.  W. 
486. 

The  second  proposition  under  this  assign- 
ment B-S  ^e  gather  from  the  statement,  la 
that  because  a  noise  was  made  In  letting  a 
rail  fall  or  the  sliding  down  of  one  of  the 
rails  by  the  employes  of  the  Texas  Building 
Company,  an  Independent  contractor,  the 
railway  company  would  not  be  liable  there- 
tor.  This  proposition  and  contention  Is  an- 
swered by  the  authorities  above  cited. 

[3,  4]  The  fourth  and  fifth  assignments  of 
error  presmt  the  question  of  contributory 
negligence.  It  appears  from  the  evidence 
there  was  a  road  around  the  end  of  the  rail- 
way track,  which  was  frequently  traveled, 
and  which  was  practically  as  near  to  town 
for  the  ai^)ellee  as  the  one  going  over  Mc- 
Adams  street  The  appellee  says  he  was 
riding  an  old,  gentle  horse,  and  that  he  usu- 
ally went  to  town  by  McAdams  street  cross- 
ing the  railroad  at  that  point.  The  employes 
were  engaged  in  idling  the  rails  at  that  time 
in  the  street.  There  was  a  space  of  about  10 
feet  between  the  pile  of  rails  and  a  fence. 
The  rails  were  being  unloaded  by  sliding 
them  In  the  street.  When  in  about  15  feet 
of  the  pile  of  rails  bis  horse  was  frightened 
and  was  snorting  and  was  scared  from  the 
scent  of  the  rails.  He  told  the  men  they 
were  In  the  street,  and  that  there  was  small 
room  to  pass,  but  if  they  would  be  quiet 
probably  he  could  pass,  and  when  he  was 
nearly  through  a  rail  fell,  "when  my  old 
horse  went  out  of  his  head,"  commenced 
jumping,  rearing,  and  getting  against  a  wire 
fence,  and  that  he  drew  the  horse  away  from 
the  fence,  and  while  Jumping  the  horse  back- 
ed into  an  old  wagon  gear  and  sat  down  on 
his  haunches,  and  that  appellee  jumped  off, 
and  as  he  did  so  something  struck  him,  per- 
haps the  horn  of  the  saddle.  His  injuries 
are  then  described.'  The  contention  is  that 
he  should  have  gone  around  the  other  road, 
and  his  failure  to  do  so  was  negligence  on 
his  part,  which  will  preclude  a  recovery. 
McAdams  street  was  a  duly  dedicated  street, 
and  appellee's  usual  route  to  town.  We  do 
not  believe,  as  a  matter  of.  law,  the  facts  con- 
clusively establish  contributory  negligence. 
We  tlilnk  it  was  a  proper  question  to  be  de- 
termined by  the  court  trying  tlie  case,  from 
the  facts.  We  do  not  feel  warranted  in  say- 
ing it  is  so  conclusive  as  to  defeat  a  recovery. 
It  has  been  stated  by  the  courts  that  it  Is  not 
the  law  where  a  person  is  Injured  because  of 
the  negligence  of  another  that  the  Injured 
one  cannot  recover  because  he  knew  there 
was  some  danger  In  the  act  through  which 
be  was  injured.    Railway  Co.  v.  Shannon,  50 


Tex.  av.  App.  194,  111  S.  W.  1000:  BaUway 
Co.  V.  Randall,  61  Tex.  Civ.  Ak>.  249,  IIS  S. 
W.  180.  It  was  not  obviously  dangerous,  and 
therefore  negligence  («  the  part  of  appellee, 
who  was  then  riding  a  gentle  horse,  to  trav- 
el a  street  and  cross  the  railway  at  a  point 
usual  and  customary  with  him,  even  tboagh 
he  may  have  known  that  the  rails  were  be- 
ing unloaded  at  that  point  We  do  not  think 
he  was  required  to  follow  some  other  route, 
as  a  matter  of  law.  In  order  to  avoid  a  pos- 
sible danger  from  appellant's  negligence.  It 
is  not  shown  he  knew  it  to  be  dangerous  un- 
til be  was  in  the  midst  of  the  danger.  We 
think  the  court  was  authorized,  from  the 
facts,  to  hold  that  an  ordinarily  prudent  man 
would  have  done  as  did  the  appellee  apon 
the  occasion  in  question.  Railway  Co.  ▼, 
Smith,  49  Tex.  Civ.  App.  1,  107  S.  W.  G38 
Railway  Co.  v.  Robertson,  27  S.  W.  564 
Railway  Co.  v.  GiUenwater,  146  S.  W.  589 
Railway  Co.  v.  Bradfwd,  139  S.  W.  1046 
Railway  Co.  v.  Hawkins,  49  Tex.  Civ.  App. 
545,  108  S.  W.  736;  Railway  Co.  v.  Medlenka, 
17  Tex.  Civ.  App.  621,  43  S.  W.  1028. 

The  Commonwealth  Bonding  &  Casualty 
Insurance  Company's  first  second,  third,  and 
sixth  assignments  of  error  are  overruled  for 
the  reasons  given  In  disposing  of  the  railway 
company's  assignments.  The  bonding  com- 
pany's assignments  from  4  to  9,  Inclusive,  ex- 
cept the  sixth,  present  error  In  the  judgment 
against  it,  because:  (1)  There  is  no  evidence 
of  a  contract  indemnifying  the  railway  com- 
pany and  the  two  construction  companies 
against  such  damages;  (2)  the  judgment  was 
erroneous  In  decreeing  a  recovery  over 
against  the  bonding  company  in  favor  of  the 
Texas  Building  Company;  (3)  if  any  injury 
was  sustained,  it  was  through  the  concurrent 
negligence  of  the  railway  company  and  the 
Texas  Building  Company,  and  therefore  no 
liability  was  shown  on  the  part  of  the  bdnd- 
Ing  company ;  (4)  that  it  was  error  to  render 
judgment  against  the  bonding  company  in  fa- 
vor of  the  Southwestern  Construction  Com- 
pany, because  there  was  no  proof  that  the  ex- 
tension was  built  under  the  contract  between 
the  construction  company  and  the  railway. 

The  street  crossing  where  the  injury  oc- 
curred was  on  the  railway  company's  llne^ 
which  had  been  constructed  and  in  operation 
some  time  previous  to  the  contracts  for  the 
extension  of  the  road  from  Paducah  to  Roat^ 
Ing  Springs— 40  miles.  As  above  suggested, 
it  was  the  duty  Imposed  by  the  statutes  up- 
on the  railway  company  to  maintain  the 
Grossing  and  render  It  reasonably  safe  to  the 
traveling  public.  The  contract  and  tacts 
show  that  on  the  9tb  day  of  September,  1912, 
the  Southwestern  Construction  Company  en- 
tered Into  a  contract  with  the  railway  com- 
pany to  build,  construct  and  place  in  oper- 
ation the  line  of  road  to  be  extended.  This 
construction  company  agreed  to  do  all  ttie 
grading,  clearing,  masonry,  tracklaylng,  the 
erection  of  buildings,  and  to  furnish  all  ma- 
terial and  to  do  and  supply  all  the  other 
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tUngs  requisite  and  necessary  to  complete 
tbe  roadbed,  and  prepare  the  roadbed  for 
receiving  the  superstmcture  and  lay  the 
track  and  surface  same.  It  la  provided  In 
that  contract  that  the  worb:  may,  under  dr- 
cnmstances,  be  sublet,  and  the  contract  con- 
tains the  following  proTlslons: 

"Ninth.  The  contractors  will,  at  their  own 
proper  costs  and  expense,  make  and  keep  open, 
and  in  safe  condition  for  use,  all  crossings,  and 
approaches  wherever  the  line  of  railway  is  tra- 
versed by  or  is  adjacent  to  public  or  private 
roads  or  farm  crossings,  and  will  change  and 
alter  said  roads,  approaches,  and  crossings 
whenever  required  by  the  chief  engineer  or 
company  daring  the  constrnction  of  the  line. 

"Tenth.  Contractors  shall  be  responsible  and 
liable  for  all  damages  of  every  nature  whatso- 
ever done  to  persons  or  property  during  the 
performance  of  the  work  and  occasioned  by  his 
own  act  or  neglect,  or  that  of  their  subcontrac- 
tors, foremen,  or  other  employes  or  agents;  and 
company  will  not  be  responsible  for  any  dam- 
ages occasioned  to  any  person  or  to  the  public. 
If,  however,  company  shall  be  held  responsible 
for  any  damages,  either  to  individuals  or  to  the 
pnblic,  then,  in  such  event,  contractors  shall  in- 
demnify company  against  all  such  damages,  in- 
cluding cost  and  expense  of  defense;  and  the 
contractors  will,  at  their  own  cost  and  expense, 
make  and  maintain  such  temporary  provisions 
as  may  be  necessary  by  way  of  fences  or  other- 
wise for  the  protection  of  persons  and  property 
dnring  the  performance  of  said  work, 

"Eleventh.  Should  there  be  any  unsatisfied 
claims  for  damages  to  persons  or  property  at 
the  time  of  the  completion  of  the  work,  the  chief 
engineer  of  the  company  shall  have  the  right  to 
estimate  and  finally  determine  the  amount  of 
such  damages  and  pay  the  same  to  tbe  proper 
parties,  and  all  such  sums  so  estimated  and 
paid  shall  be  deducted  from  what  is  due  the 
contractors.  Contractors  shall  respect,  adhere 
to,  and  comply  with  all  ordinances  and  laws 
controlling  or  directing  in  any  way  the  actions 
of  those  engaged  upon  the  work,  or  affecting  the 
materials  or  transportation  or  disposition  of 
them,  and  shall  be  liable  for  any  failure  to  do 
so,  as  indicated  in  tbe  two  preceding  paragraphs 
of  this  section. 

"Twelfth.  All  roads  for  hauling  material  and 
ways  to  and  from  the  work,  together  with  all 
grounds  for  the  deposit  of  material  and  the  erec- 
tion of  camps  or  shanties,  or  yards  for  the  per- 
formance of  the  work,  not  within  the  limits  of 
the  company's  lands,  shall  be  provided  by  the 
contractors  at  their  own  proper  cost  and  ex- 
pense." 

On  the  10th  day  of  September,  1912,  the 
Southwestern  Construction  Company  entered 
into  a  contract  with  the  Texas  Building  Com- 
pany. Tbe  first-named  company  is  designat- 
ed throughout  tbe  contract  as  "Company," 
and  the  second  company  la  designated  there- 
in as  "Contractor."  After  reciting  the  fact 
that  a  contract  had  been  entered  Into  be- 
tween the  railway  company  and  the  South- 
western Construction  Company,  the  following 
provision  is  inserted: 

.  "(1)  Now,  therefore,  contractor  hereby  cove- 
nants and  agrees  under  the  penalties  herein  ex- 
pressed, and  in  a  bond  bearmg  even  date  with 
these  presents,  and  hereto  affixed,  at  its  own 
proper  cost  and  expense,  to  furnish  all  teams, 
tools,  equipment,  and  labor  necessary  for  tbe 
niccessfnl  prosecution  and  completion  of  all 
of  the  work  called  for  in  this  contract,  in  strict 
conformity  to  the  terms  of  this  agreement  and 
tbese  specifications. 


"Work  to  be  Done. 

"Tbe  work  embodied  in  this  contract  is  the 
construction  of  40  miles  of  railroad  for  the 
Quanah,  Acme  &  Pacific  Railway  Company,  be- 
ginning at  end  of  track  at  Paducah,  Tex.,  and 
consists  of  the  graduation,  trestling,  construct- 
ing culverts,  tracklaying  and  surfacing,  setting 
switches  and  road  crossings,  and  turning  over 
to  the  said  party  of  tbe  second  part  in  first- 
class  condition  for  operation." 

It  is  stipulated  further  In  the  last  con- 
tract: 

"The  contractor  will  receive  f.  o.  b.  cars  at 
Paducah,  Tex.,  all  material  furnished  by  the 
company,  unload  and  store  same  in  the  material 
yards  at  his  own  expense." 

"Temporary  Tracks. 

"(4)  The  company  will  furnish  ground  for 
material  yard,  but  the  contractor  shall  build  all 
temporary  tracks  for  material  yard  purposes  at 
his  own  expense,  and,  after  completion  of  work, 
take  up  such  track  materials  as  may  have  been 
used  in  said  temporary  tracks  and  store  same 
on  right  of  way  in  vicinity  at  such  points  as 
may  be  designated  by  the  engineer." 

"Contractor  to  Keep  Crossing,  etc.,  Open. 

"(15)  The  contractor  will,  at  his  own  proper 
cost  and  expense,  make  and  keep  open,  and  in 
safe  condition  for  use,  all  crossings  and  ap- 
proaches wherever  the  line  of  the  railway  is 
traversed  by,  or  adjacent  to,  public  or  private 
roads  or  farm  crossings,  and  will  change  and 
alter  said  roads,  approaches,  and  crossings  when- 
ever required  by  tbe  chief  engineer  or  the  com- 
pany during  the  construction  of  the  line. 

"Contractor  Responsible  for  Damages,  etc. 

"(16)  The  contractor  shall  be  responsible  and 
liable  for  any  damages  arising  from  injuries  by 
himself,  his  subcontractors,  foremen,  mechan- 
ics, laborers,  employes,  or  other  persons,  dur- 
ing 'the  performance  of  the  work,  by  reason  of 
accident  or  otherwise,  and  from  damages  sus- 
tained by  depositing  materials  to  public  injury, 
or  of  any  person  or  corporation,  including  costs 
and  expenses  of  defense,  and  the  company  will 
not  be  responsible  for  any  damage  occasioned  to 
any  person  or  to  the  public.  If,  however,  the 
Quanah,  Acme  &  Pacific  Railway  Company,  or 
tbe  'Company'  shall  be  held  responsible  for  any 
damages,  either  to  individuals  or  to  the  public, 
then,  in  such  event,  the  'Contractor'  shall  in- 
demnify the  railway  company,  or  the  'Company' 
against  all  such  damages,  including  costs  and 
expenses  of  defense;  and  the  'Contractor'  will, 
at  his  own  proper  expense  and  cost,  make  and 
maintain  such  temporary  provisions  as  may  be 
necessary  by  way  of  fences  or  otherwise  for  the 
protection  of  persons  and  property  during  the 
performance  of  said  work. 

"Claims  Deducted  by  Railway  Company. 

"Should  there  be  unsatisfied  claims  for  dam- 
ages to  persons  or  property  at  tbe  time  when 
the  final  estimate  for  the  doing  of  the  work  is 
made  and  returned,  the  'Company'  shall  have 
the  right  to  estimate  and  finally  determine  the 
amount  of  such  damages,  and  to  pay  the  same 
to  the  parties  injured,  and  all  such  sums  so  paid 
shall  be  deducted  from  the  amount  due  the 
'Contractor,'  as  shown  by  the  final  estimate. 
Tbe  contractor  shall  respect,  adhere  to,  and 
comply  with  all  ordinances  and  laws  control- 
ling or  directing  in  any  way  the  actions  of  those 
engaged  upon  the  work,  or  affecting  the  mate- 
rials, or  the  transportation  or  disposition  of 
them,  and  shall  be  liable  for  any  failure  to  so 
do." 

It  te  required  by  the  contract  that  the  Tex- 
as Building  Company  should  give  a  bond  in 
the  sum  of  $50,000,  with  approved  security. 
On   the  24th   day   of   September,   1012,   the 
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Texas  Building  Company,  with  the  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany as  surety,  executed  a  bond  In  the  sum 
of  $50,000,  payable  to  the  Southwestern  Con- 
struction Company,  conditioned  as  follows: 

"Whereas,  the  above  botmden,  the  Texas 
Building  Company,  has  entered  into  a  contract 
with  the  Southwestern  Construction  Company 
for  the  execution  of  the  graduation,  masonry, 
and  other  worlc  on  a  forty  (40)  mile  extension 
of  the  Quanah,  Acme  &  Pacific  Railway  Com- 
pany, in  a  southwesterly  direction  from  the 
town  of  Paducah,  Tex.,  bearing  date  the  lOtb 
day  of  September,  A.  D.  1912,  a  copy  thereof 
being  hereto  attached  and  made  a  part  hereof : 

"Now,  the  condition  of  this  obligation  is  such, 
that  if  the  said  the  Texas  Building  Company 
shall  well  and  truly  keep  and  perform  all  the 
terms  and  conditions  of  the  said  contract  on 
their  part  to  be  kept  and  performed,  and  shall 
indemnify  and  save  harmless  the  said  the  South- 
western Construction  Company,  as  therein  stip- 
ulated, then  this  obligation  shall  be  of  no  ef- 
fect; but  otherwise  it  shall  remain  In  full  force 
and  effect" 

[6]  It  will  be  obserTed  that  the  trial  court 
found  that  the  two  companies  were  acting 
together  in  obstructing  the  street,  rendering 
it  dangerous.  Under  the  contract  quoted, 
the  construction  company  was  to  select  the 
yards  for  unloading  the  material  while  not 
within  the  limits  of  the  railway  company's 
lands.  The  facts  also  Indicate  that  the  rail- 
way company  spotted  the  cars  at  the  point 
In  McAdanis  street,  there  to  be  unloaded. 
This  part  of  the  road  was  not  Included  in 
that  portion  to  be  constructed  under  the  con- 
tract The  railway  company  was  in  control 
of  that  portion  of  the  road,  and  under  the 
law  the  duty  was  imposed  on  it  to  maintain 
the  crossing.  We  think  clearly,  under  the 
law,  it  was  a  Joint  tort-feasor,  and  for  the 
negligence  so  found  by  the  court  against  all 
there  was  no  contribution  recoverable  be- 
tween the  parties  thereto  under  the  facts  of 
this  case.  Railway  Co.  v.  Nass,  57  S.  W. 
910.  We  do  not  understand  from  the  find- 
ings of  the  trial  court  that  the  employes  en- 
gaged In  unloading  the  rails  negligently  or 
wrongfully  made  the  noise  by  letting  fall  the 
rail.  It  appears  that  the  employes  who 
dropped  the  rail  did  so  without  hearing  the 
request  of  Goodwin,  and  it  is  not  shown  that 
the  employe  so  dropping  the  rail  knew  that 
the  horse  was  then  frightened.  The  proxi- 
mate cause  of  the  injury  was  the  negligence 
In  placing  the  steel  rails  in  the  street,  ren- 
dering it  unsafe  as  a  crossing.  By  the  con- 
ditions of  the  bond,  the  boudlng  company  is 
not  made  liable  for  the  railway  company's  or 
the  construction  company's  negligence,  and 
those  companies  cannot  recover  against  the 
Texas  Building  Company  for  their  wrong  or 
their  loint  wrong  committed,  in  connection 
with  the  Texas  Building  Company,  in  un- 
loading the  rails  at  the  place  they  did.  They 
were  each  guilty,  and,  in  so  far  as  the  two 
companies  were  concerned,  there  was  no 
right   of   contribution   between   them,    and 


therefore  no  right  of  action  over  against  the 
bonding  company.  If  there,  in  fact,  was  no 
negligence  on  the  part  of  the  railway  com- 
pany, but  it  was  liable  only  on  the  ground 
that  the  law  Imposed  a  duty  upon  the  rail- 
way, and  the  active  negligence  was  that  of 
the  Texas  Building  Company,  which  caused 
the  injury,  then  It  may  be  that,  under  the 
terms  of  the  contract  and  bond,  the  bonding 
company  could  be  made  to  respond  on  Its  in- 
demnity contract. 

[6]  By  the  twelfth  clause  heretofore  quot- 
ed In  the  contract  between  the  railway  com- 
pany and  the  construction  company  it  Is  ex- 
pressly provided  that  the  construction  com- 
pany shall  provide  all  grounds  for  the  de- 
posit of  material  when  not  within  the  limits 
of  the  railway's  land.  The  clear  Implication 
is  that,  where  grounds  were  within  the  rail- 
road's lands,  the  selection  was  left  to  It 
The  point  where  the  rails  were  being  de- 
posited was  within  the  lands  of  the  railway 
and  on  its  then  constructed  road,  with  which 
neither  of  the  contracting  companies  had 
anything  to  do,  with  reference  to  construct- 
ing or  maintaining.  The  cars  were  taken  to 
that  point  by  the  railway  company  for  the 
purpose  of  unloading  the  material.  Under 
the  terms  of  the  contract  the  Texas  Building 
Company  was  not  an  Independent  contractor 
in  placing  the  material  at  that  point  It 
was  required  by  its  contract  to  deiKislt  the 
material  at  the  place  selected  thereitor.  Dub- 
lin V.  Railway  Company,  97  Tex.  535,  50  S. 
W.  120.    It  is  said  In  that  case: 

"We  think  there  can  be  no  doubt  that  the  ef- 
fect of  the  clause  above  quoted  was  to  reserve  to 
the  railroad  company  the  power  to  designate 
the  place  at  which  road  crossings,  private  or 
public,  should  be  put  in,  and  that  as  to  such 
act  Burkett  &  Murphy  were  not  independent 
contractors."  Railway  Co.  v.  Waymire,  88  S. 
W.  452. 

The  contract  between  the  Southwestern 
Construction  Company  and  the  Texas  Build- 
ing Company  evidenced  the  fact  that  the  con- 
struction company  reserved  to  Itself  the  right 
to  select  the  place  for  depositing  the  material, 
and  exacted  a  covenant  on  the  part  of  the 
Texas  Company  that  it  would  deposit  it  at 
that  point  So  in  this  particular  the  Texas 
Company  was  not  an  Independent  contractor, 
but  in  placing  the  rails  where  it  did  it  was 
the  servant  of  the  railway  company,  or  of 
the  construction  company.  In  so  depositing 
this  material,  if  negligently  done,  it  was  the 
negligence  of  all  acting  together,  for  which 
there  could  be  no  contribution.  This  particu- 
lar act  was  not  covered  by  the  bond.  If  the 
Texas  Building  Company  had  not  unloaded 
the  material  where  It  did,  it  would  hare  ren- 
dered Itself  liable  by  the  terms  of  its  con- 
tract, and  would  have  been  liable  to  the  con- 
struction company  for  failure  to  perform  its 
obligation.  Its  principal  caused  the  Injury, 
and  the  agent  would  not  l>e  liable  for  the 
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act  in  execntlng  the  bond  to  perforin  the 
terms  of"  the  contract.  The  surety  thereon 
should  not  be  held  liable  for  the  acts  of  the 
obligee.  We  do  not  believe  the  bonding  com- 
pany liable  under  the  contract,  bond,  and  the 
flndtngs  by  the  trial  court  for  appellee's  in- 
juries, which  resulted  from  an  act  performed 
wlilch  had  been  reserved  by  the  railway  com- 
pany and  the  construction  companies  as  part 
of  their  duty ;  that  is,  selecting  the  place  for 
depositing  the  material.  The  manner  of  do- 
ing the  work  was  not  the  cause  of  the  injury, 
but  the  place  selected  for  doing  it  was  the 
proximate  cause  thereof.  In  so  selecting  the 
place  the  statute  was  violated,  and  the  travel- 
ing public  endangered  thereby,  and  this  se- 
lection was  made  either  by  the  railway  com- 
pany or  the  construction  company,  under  the 
terms  of  their  contract,  which  placed  the  se- 
lection of  the  ground  for  deposit  under  their 
control,  and  not  under  control  of  the  Texas 
Building  Ck>mpany. 

We  believe  the  Judgment  should  be  affirm- 
ed in  favor  of  Goodwin,  against  the  Quanah, 
Acme  4  Pacific  Railway  CSompany  and  the 
Texas  Building  Company,  and,  as  the  build- 
ing company  and  the  construction  company 
are  not  appealing,  the  Judgment  as  rendered 
wUl  be  affirmed  as  to  them;  but,  as  to  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company,  the  case  will  be  reversed  and 
rendered,  and  said  company  discharged,  with 
its  costs  in  this  court,  as  well  as  in  the  court 
below,  and  the  costs  of  this  appeal  wUl  be 
taxed  against  the  railway  company. 

On  Motion  for  Rehearing. 

On  the  motions  presented  we  call  attention 
to  the  contracts  as  to  who  of  the  parties 
thereunder  should  furnish  the  material  to 
be  used  in  constructing  the  road :  The  South- 
western Construction  Company  by  contract 
with  the  railway  company  undertook  to  fur- 
nish all  the  material.  The  Texas  Building 
Company,  under  its  contract,  only  undertook 
to  furnish  the  tools,  teams,  etc.,  and  to  do 
the  labor  and  to  receive  the  material  and 
unload  at  the  place  designated.  In  receiving 
the  material  and  placing  It  at  the  point  desig- 
nated It  was  performing  its  contract  Either 
tlie  railway  company  or  the  construction 
company,  the  building  company's  principal, 
selected  the  street  into  which  the  steel  rails 
were  to  be  unloaded,  and  In  this  matter  ei- 
ther one  or  both,  the  railway  company  or 
the  construction  company,  was  negligent  In 
placing  the  steel  rails  in  the  street,  the  build- 
ing company,  under  the  contract,  was  but 
performing  the  direction  of  either  one  or  both 
of  said  companies,  and  to  that  extent  was 
the  servant 

Both  motions,  the  one  by  the  railway  com- 
pany and  by  the  construction  company,  are 
overruled. 


SOUTHERN  TRACTION  CO.  v.  HULBERT 

et  al.    (No.  7338.)  t 
(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 
15. 1915.    Rehearing  Denied  June  19,  1915.) 

1.  Death  €=»99— Damages— Amount^Suffi- 
ciENCT  OF  Evidence. 

On  appeal  from  a  judgment  for  $12,000  in 
an  action  by  a  wife  for  death  of  her  husbalid  in 
a  collision  between  two  street  railroad  cars,  evi- 
dence held  sufficient  to  sustain  the  amount  of 
the  verdict. 

[Ed.  Note.— Eor  other  cases,  see  Death,  Cent 
Dig.  §i  120-130;    Dec.  Dig.  «=999.] 

2.  Death  €=s»05— Damages— Wages  as  Meas- 
ure. 

In  an  action  for  death  by  wrongful  act, 
while  the  law  gives  compensation  only  for  pe- 
cuniary loss  by  estimating  the  money  value  of 
the  life  of  the  relative,  nevertheless  the  pe- 
cuniary value  of  a  parent  and  husband  to  his 
wife  and  children  is  beyond  the  amount  of  his 
wages  in  employment,  and  so  is  not  strictly 
measured  thereby. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  {$  108,  109,  111-115,  120;  Dec.  Dig.  <S=> 
95.] 

3.  Appeal  and  Ebbob  «=>1001  —  Review — 
Vebdiot. 

The  appellate  court  cannot  disturb  a  ver- 
dict which  is  supported  by  substantial  evidence. 
Reversal  may  be  had  only  when  the  evidence 
preponderates  against  the  verdict  so  that  it  may 
be  said  to  be  clearly  wrong,  and  to  show  that 
the  jury  was  actuated  by  partiality,  passion,  or 
prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3922,  3928-3934 ;  Dec.  Dig. 
<S=»1001.] 

4.  Death  <E=»67— Damages— Evidence— Mab- 
KET  Value  of  Deceased's  Sebvices— "Val- 
xte"- "Market  Value" — "Actual  Value." 

Where  a  wife  sued  a  street  railroad  for  the 
wrongful  death  of  her  husband,  who  bad  been 
engaged  in  managing  his  father's  country  news- 
paper since  the  latter's  retirement,  evidence  that 
the  reasonable  market  value  of  the  services  of 
such  a  manager  as  the  deceased  for  running  such 
a  paper  was  from  $150  to  $200  a  month  was 
admissible  on  the  point  of  damage;  such  testi- 
mony proving  the  "actual  value"  of  deceased's 
services,  since  "actual  value,"  "value,"  and 
"market  value"  are  interchangeable  terms. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent, 
Dig.  §  88 ;   Dec.  Dig.  <S=5>07. 

For  other  definitions,  see  Woi-ds  and  Phrases, 
First  and  Second  Series,  Actual  Value;  Mar- 
ket Value;    Value.] 

6.  Evidence  €=3543  —  Expbbt  Opinion  — 
Qualification  of  Witness— Eabnino  Ca- 
pacity OF  Deceased. 

In  an  action  for  wrongful  death  of  plain- 
tifTs  husband,  manager  of  a  small  country  news- 
paper, a  witness  who  was  engaged  in  the  news- 
paper business  in  the  same  county,  who  had 
been  familiar  with  deceased's  newspaper  for 
15  years,  and  the  character  of  decea^^s  man- 
agement since  he  had  been  in  charge,  was  qual- 
ified as  an  eipert  to  testify  to  the  reasonable 
value  to  the  paper  of  deceased's  managerial  serv- 
ices. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2356^-2358;  Dec.  Dig.  ®=>543.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  Lenlce  Curry  Hulbert  and  others 
against    the    Southern    Traction    Company. 


4=»For  other  cases  see  same  topic  and  KGT-NUMBKR  In  all  Key-Numbered  Digests  and  Indexes 
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Judgment  for  the  named  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Templeton,  Beall  &  WlUlams,  of  Dallas,  for 
appellant.  Garden,  Starling,  Garden,  Hemp- 
hill &  Wallace,  of  Dallas,  for  appellees. 

T^IiBOT,  J.  This  suit  was  brought  by 
Mrs.  Leulce  Cnrry  Hulbert,  as  the  surviving 
widow,  and  E.  M.  Hulbert  and  Mrs.  May 
Hulbert,  as  the  surviving  parents,  of  Walter 
Hulbert,  against  the  appellant,  to  recover 
damages  on  account  of  the  death  of  the  said 
Walter  Hulbert,  which  occurred  October  14, 
1913,  as  the  result  of  a  collision  between  an 
Interurban  car  of  appellant,  upon  which  the 
said  Walter  Hulbert  was  a  passenger,  and 
another  car,  which  was  negligently  permitted 
to  be  on  appellant's  main  line  of  road.  The 
deceased  and  his  wife  were  married  in  1904. 
They  had  no  dilldren.  The  defendant  ad- 
mitted liability;  and  a  trial  of  the  case 
May  22,  1914,  resulted  in  a  verdict  in  favor 
of  Mrs.  Lenice  Curry  Hulbert  for  the  sum 
of  112,000  and  nothing  for  the  parents.  Ap- 
pellant's motion  for  a  new  trial  having  been 
overruled,  it  perfected  an  appeal  to  this 
court,  and  presents  two  assignments  of  error 
for  a  reversal. 

[1-3]  The  first  assignment,  which  is  sub- 
mitted as  a  proposition,  is,  tn  substance,  that 
the  verdict  of  the  Jury  is  excessive  because 
the  evidence  shows  that  the  fair  compensa- 
tion to  which  Mrs.  Lenice  Gurry  Hulbert  la 
entitled  is  much  less  than  that  awarded.  We 
thinlc  the  assignment  of  error  must  be  over- 
ruled. The  deceased,  Walter  Hulbert,  was 
30  years  of  age  at  the  time  of  his  death.  He 
was  the  business  manager  of  the  Lancaster 
Herald,  a  newspaper  owned  by  his  father, 
E.  M.  Hulbert,  and  bad  been  for  about  ten 
years.  He  was  not  paid  a  regular  salary  for 
his  services,  but  drew  from  the  revenues 
arising  from  the  publication  of  the  Lancaster 
Herald,  with  exception  of  some  small  amount 
received  from  a  real  estate  bu.siness  he  was 
Interested  tn,  the  amount  necessary  to  sup- 
port himself  and  wife,  which  the  latter  says 
was  about  $125  to  $150  per  month,  and  that 
for  her  personal  use  her  husband  contributed 
between  $60  and  $75  a  month.  Mrs.  Hulbert 
farther  testified: 

"My  husband  suffered  on  occasions  from  asth- 
ma. He  would  have  three  or  four  spells  of 
asthma  during  a  year.  He  may  have  been  sub- 
ject to  tbem  slightly  at  the  time  we  were  mar- 
ried, but  I  was  not  with  bim  all  the  time  to 
see.  I  beard  that  he  had  them.  The  spells 
seemed  to  be  about  the  same  with  reference  to 
beiog  frequent,  or  closer  together  or  less  fre- 
quent, from  the  time  we  were  married  on  down 
to  his  death.  Of  course,  some  attacks  were 
more  severe  than  others.  With  reference  to 
the  Inst  five  or  six  years  of  his  life,  there  was 
not  a  bit  of  difference  that  I  could  see.  Those 
attacks  would  last  maybe  from  four  to  ten  days, 
or  three  to  ten  days.  We  had  a  doctor  to  treat 
him,  usually — Dr.  Lyon,  the  doctor  in  Lancas- 
ter—just relieve  him  at  the  time  he  had  a  spell. 
Dr.  Milliken  treated  him  occasionally.  Say. 
my  husband  might  be  sick  to-niglit,  and  well  in 
the  morning,  and  he  would  get  up  and  go  to 


work,  and  whenever  he  was  so  that  he  coald 
work,  or,  if  there  was  any  duty  at  the  office,  it 
wouldn't  make  any  difference  how  sick  he  was, 
be  went.  My  husband  was  a  very  active  man. 
Anything  he  went  into  be  went  into  it  with  bis 
whole  BOuL  He  liked  athletics  very  much. 
There  wasn't  anything  he  didn't  like  in  the  way 
of  athletics.  He  played  tennis  last  summer  just 
as  hard  as  anybody  could  play.  In  football 
games  he  went  into  them  with  all  the  force 
he  had,  and  baseball  the  same  way.  He  was 
very  enthusiastic.  He  belonged  to  the  volunteer 
fire  company,  and,  if  Walter  didn't  feel  like  it 
when  tbe  bell  rang,  it  didn't  make  any  difference 
how  he  felt,  when  it  rang  he  went.  Nothing 
would  stop  him  from  going.  He  was  right  there 
at  his  post.  I,  having  been  tiis  wife,  had  an 
opportunity  to  observe  his  apparent  condition 
01  health.  I  believe  that  any  one  having  seen 
him  on  the  streets  they  could  never  have  known 
that  he  had  been  sick  one  day.  He  was  as 
young  as  a  boy.  He  seemed  to  be  about  21  or 
22  years  old.  You  would  never  have  thought 
him  to  h^  30  years  old.  If  engaging  in  these 
sports  and  pastimes  had  any  effect  on  bim,  it 
helped  him.  My  husband  bad  no  bad  habits. 
He  was  a  sober  man,  very  industrious.  He 
was  economical.  We  were  furnishing  our  home 
and  trying  to  get  a  start." 

On  cross-examination  she  said: 

"Of  course,  in  running  the  household,  my  hus- 
band and  I  lived  there,  and  each  one  served  the 
other.  If  he  wanted  anything  done  in  the  way 
of  patching  clothes  or  sewing  on  buttons,  I 
womd  do  it  for  him,  and  oar  services  rendered 
one  to  the  other  were  a  mutual  thing.  I  have 
answered  that  my  husband  contributed  to  me 
from  $G0  to  $76  a  month.  I  do  not  mean  that 
he  would  just  hand  that  much  money  over  to 
me.  I  mean  that  it  would  take  $125  or  $150 
a  month  for  both  of  us,  and  of  course  my  part 
of  it  would  be  half.  I  am  sure  that  I  am  cor- 
rect in  stating  that  his  only  source  of  income 
was  from  tbe  paper,  plus  whatever  came  from 
the   real  estate   business." 

Mrs.  May  Hulbert,  mother  of  the  deceased, 
testified,  among  other  things: 

That  the  deceased  lacked  a  little  of  being  21 
years  old  when  he  took  over  the  business  man- 
agement of  the  Lancaster  Herald ;  that  the  oc- 
casion of  his  "taking  charge  of  the  business  was 
that  bis  father  lost  his  health ;  that  his  father 
had  a  nervous  stomach  trouble  and  a  sunstroke 
and  was  not  able  to  do  any  business  after  that." 

She  further  tesUfled: 

That  the  deceased  was  the  "mainstay"  of 
herself  and  husband ;  that  the  sources  of  their 
revenue  during  his  management  of  tbe  newspa- 
per came  from  him,  "from  the  office,  and  he 
made  it  It  came  from  the  office  and  Walter. 
He  made  it  from  the  printing  plant  All  the 
revenue  we  had  was  from  the  Lancaster  Herald. 
Our  living  expenses,  including  dry  goods  and 
groceries  and  incidental  expenses  of  the  house- 
hold, amounted  to  between  $175  and  $200  a 
month.  I  believe  the  figures  were  $177  and 
something,  as  near  as  I  can  recollect" 

She  further  testified  that  her  husband  had 
been  a  sufferer  from  asthma  for  al^out  30 
years,  and  the  deceased,  Walter  Hulbert, 
about  10  years ;  that  the  deceased  had  about 
four  spells  of  asthma  a  year,  each  of  which 
lasted  from  three  to  ten  days;  that,  aside 
from  his  spell  of  asthma,  the  deceased  ap- 
peared healthy ;  that  he  played  tennis,  base- 
ball, football,  and  was  a  member  of  the  fire 
department;  that  the  flre  department  would 
have  to  pull  the  hose  cart  to  fires  when 
they  occurred;  and  that  the  deceased  did 
bis  share  of  tliat 
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B.  H.  Holbert  testified: 

"I  have  had  asthma  about  30  years,  as  near 
as  I  can  remember,  but  I  doa't  think  it  is  as 
bad  as  it  used  to  be.  *  *  *  I  don't  know  ex- 
actly what  the  circulation  of  the  paper  was,  1,- 
400  or  1,500,  somewhere  around  there.  •  •  • 
It  was  a  weekly  paper,  a  dollar  a  year." 

John  E.  Davis,  engaged  in  the  newspaper 
business  at  Mesqolte,  In  Dallas  county,  tes- 
tified that  the  Lancaster  Herald  had  been  on 
his  exchange  list  for  15  years;  that  he  con- 
sidered it  one  of  the  best  country  papers  in 
Texas;  that  be  knew  the  deceased,  Walter 
Hulbert,  weU ;  that  be  bad  had  occasion  and 
opportunity  to  observe  frequently  the  adver- 
tising matter  of  the  Lancaster  Herald  and 
the  character  of  the  management  and  super- 
vision that  Walter  Hulbert  exercised  over  it 
during  his  lifetime;  that,  from  bis  knowl- 
edge of  Walter  Hulbert  and  the  character  of 
the  Herald,  be  regarded  him  as  a  very  ca- 
pable newspaper  man.  He  further  testified. 
In  answer  to  a  hypothetical  question,  that 
taking  for  example  the  I.iajacaster  Herald, 
with  1,250  subscribers,  under  the  manage- 
ment of  sncb  a  manager  as  Walter  Hulbert, 
producing  an  income  of  from  $175  to  $200  a 
month  net  to  the  owner  besides  paying  what- 
ever compensation  he  took  out  of  it  and  pay- 
ing the  expenses  of  the  paper,  etc.,  there  was 
a  market  value  in  Dallas  county  and  the  sur- 
rounding country  for  managers  of  that  kind ; 
that  the  market  for  the  services  of  such  a 
manager  is  tn  the  printing  establishments 
over  the  country,  and  that,  in  his  opinion, 
the  services,  such  as  were  rendered  to  the 
Lancaster  Herald  by  Walter  Hulbert,  were 
wortb  from  $150  to  $200  a  month. 

In  relation  to  the  nature  of  asthma  and 
the  question  of  whether  its  tendency  was  to 
shorten  life  expectancy,  several  expert  physi- 
cians test!  fled. 

Dr.  B.  F.  Lyon,  of  Lancaster,  said,  in  sub- 
stance, that  be  became  acquainted  with  the 
deceased,  Walter  Hulbert,  in  1899  or  1900; 
that  be  had  known  him  intimately  since  that 
time ;  that  be  was  not  positive  when  be  was 
first  called  to  prescribe  for  hlui,  but  thinks  it 
was  in  1906;  that  be  treated  him  for  asthma 
from  that  time  on  until  he  died.  He  further 
says: 

That  in  the  beginning  the  attacks  would  last 
from  four  to  ten  days,  and  later  would  get  lon- 
ger and  probably  occur  once  or  twice  in  a  cou- 
ple of  weeks.  "During  the  severe  paroxysms 
or  severe  attacks  he  was  confined  to  his  room 
most  of  the  time.  Sometimes  he  would  be  able 
to  get  up  during  the  day  and  go  to  his  place 
of  bnilness  and  work  a  while,  and  the  parox- 
gons  would  return,  and  he  would  go  back  home. 
Bis  breathing  was  laborious  and  difficult."  That 
he  examined  him  10  or  11  years  ago  for  life  in- 
snrance.  That  he  had  asthma  at  the  time  and 
was  rejected.  That  he  examined  his  heart  and 
lungs  several  times,  and  that  probably  two  years 
ago  thought  he  found  the  heart  a  little  enlarged. 
Tliat  he  waited  on  him  for  asthma  in  September 
[Mt  fail,  and  he  had  what  was  called  chronic 
bronchial  asthma.  That  he  had  examined  him 
Mveral  times  in  the  last  six  or  eight  years,  and 
he  had  asthma  bad.  The  paroxysms  were  very 
bad.  That  they  varied  to  some  extent,  but  he 
Would  say  they  averaged  about  four  times  a 


year.  That  thfe  last  attack  was  in  September, 
about  a  month  before  he  died,  and  lasted  10  or 
12  days.  That  he  did  not  believe  a  man  in  that 
condition  would  live  three  score  and  ten  years, 
but  that  he  would  not  undertake  to  say  how 
long  he  would  live. 

Dr.  O.  M.  Hackler  testified  that  asthma  Is 
a  disease  of  the  nerves,  and  affects  the  bron- 
chial and  smaller  tubes  of  the  lungs,  and 
usually  there  Is  an  encroachment  on  the 
mucous  membrane  of  the  bronchi,  and  has  a 
tendency  to  lower  the  vitality  and  render 
persons  more  susceptible  to  other  diseases. 
He  further  testified: 

"My  understanding  is  I  think  the  heart  is  af- 
fected some  after  some  of  the  other  complica- 
tions have  arisen,  emphycemia  possibly,  which 
is  one  of  the  complications  of  asthma  after  the 

fatient  has  been  suffering  with  it  for  some  time, 
feel  like  asthma  does  shorten  the  life  of  the 
person  afflicted  with  it.  I  wonld  not  want  to 
approximate  the  length  of  Ufe,  because  some 
people  would  live  longer  than  others.  Some 
people  would  have  more  resistance  than  others, 
and  we  have  no  way  of  telling  how  much  that 
resistance  is." 

Dr.  O.  M.  Rosser  testified  that  where 
asthma  has  existed  for  seven  or  eight  years, 
with  about  four  attacks  a  year  of  from  three 
to  ten  days'  duration.  It  is  looked  upon,  be 
thought,  "sclentiflcally,"  as  tending  to  short- 
en life  expectancy.    He  said: 

"I  think  that  in  a  great  number  of  cases  the 
statistics  would  show  a  shorter  Ufe  expectancy 
than  it  would  in  the  same  individual  who  did 
not  have  it.  It  would  be  so  problematical,  how- 
ever, that  practically  T  would  not  think  so.  I 
think  the  statistics  would  show  some  slight  de- 
crease. I  think  it  is  highly  speculative.  My  ob- 
servation of  asthmatics  has  been  that  they  live 
as  constantly  and  as  safely  as  other  people.  I 
have  never  known  a  patient  to  die  of  asthma." 

Dr.  S.  E.  Milllken  tesUfled: 

"I  have  been  living  in  Dallas  and  practicing 
medicine  here  for  2o  years.  I  knew  Walter 
Hulbert  in  his  lifetime.  I  am  a  graduate  of  the 
University  of  Louisville,  Ky.,  and  have  had  hos- 
pital work  in  Louisville  and  New  York.  I 
treated  Walter  Hulbert  a  number  of  times  dur- 
ing the  past  three  or  four  years,  and  had  occa- 
sion to  see  him  in  the  year  1913.  I  examined 
him  about  two  weeks  before  he  died  in  October, 
1913.  Previous  to  that  time  I  had  made  a 
number  of  examinations  of  him.  He  had  bron- 
chial asthma,  but  nothing  else  that  I  ever  found. 
I  searched  for  other  things.  I  examined  his 
heart  some  months  before  he  died.  I  prescribed 
for  him  constitutional  treatment  a  number  of 
times.  I  did  not  find  any  complication  to  his 
heart  at  the  time  I  examined  it.  There  was  no 
enlargement  of  his  heart  that  was  perceptible. 
I  mean  by  that,  if  there  was  any,  I  couldn't 
detect  it.  I  think  I  am  qualified  to  detect  when 
a  man's  heart  is  too  big.  A  man's  heart  gets 
too  large  sometimes  from  asthma.  That  is  one 
of  the  complications  which  we  doctors  always 
look  for.  Mr.  Hulbert's  asthma  was  strictly  a 
typical  case  of  bronchial  asthma.  With  refer- 
ence to  his  appearance,  he  looked  about  the 
same  as  when  I  first  saw  him.  Hypertrophy, 
when  applied  to  the  heart,  means  an  enlarge- 
ment of  the  heart  Hypertrophy  with  dilation 
is  a  condition  that  comes  on  subsequent  to 
hypertrophy.  The  process  of  hypertrophy  is  the 
result  of  intense  effort  of  the  heart  muscles  to 
pump  the  blood  through  the  veins,  and  the  dila- 
tion is  the  result  of  the  heart  after  hypertrophy 
and  Its  failure  to  do  its  work.  It  pulls  or 
spreads  out,  as  it  were,  and  becomes,  weaker. 
That  is  oue  of  the  great  dangers  to  which  an 
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asthmatic  is  subject.  I  found  nd  such  condition 
in  Walter  Hulbert  at  the  time  I  examinod  him. 
I  never  was  able  to  detect  that  Walter  Hulbert 
bad  any  emphycemia,  which  is  dilation  of  the 
little  air  chambers— the  smallest  air  cells  in  the 
lungs — and  the  emphyeemiaus  condition  is  when 
they  become  dilated  and  the  lung  is  unable  to 
expel  the  air,  or,  in  other  words,  to  get 
the  fresh  air  in  and  the  old  air  out.  In  other 
words,  a  man  drowns  on  bis  own  oxygen — on  his 
own  air — because  he  cannot  get  the  oxygen  in 
his  lungs  and  get  a  change  in  his  blood,  which 
is  what  oxygen  does.  That  is  what  emphycemia 
is,  and  I  don't  find  any  of  that.  Walter  Hul- 
bert had  a  normal  chest,  and  not  a  barrel  chest. 
I  should  think  that  outdoor  sports  would  be 
beneficial  to  an  asthmatic.  I  would  not  require 
him  to  cease  from  them.  In  the  advanced  states 
of  asthma,  the  difficulty  is  that  they  cannot  lie 
down  when  their  spell  is  on.  The  fact  that  they 
are  able  to  lie  down  would  be  a  good  sign,  I 
should  say." 

L.  M.  Cathles  testified  that  the  American 
Experience  Table  of  Mortality  shows  the  life 
expectancy  of  a  man  30  years  of  age  to  be 
3533/^00  years;  that,  on  an  average,  a  man 
who  lives  to  be  30  years  of  age  will  live  35 
years  or  more. 

There  was  also  testimony  adduced  tending 
to  show  that  the  earnings  of  the  deceased 
during  the  last  10  years  of  bis  life  did  not  ex- 
ceed $70  per  month,  and,  basing  an  estimate 
of  the  pecuniary  value  of  his  life  to  his  wife 
on  such  earnings  alone^  it  would  fall  short  of 
the  amount  awarded  by  the  Jury.  Such  es- 
pecially was  the  tendency  of  the  testimony  of 
the  witness  C.  A.  Buford,  an  expert  account- 
ant, employed  to  audit  the  books  of  the  Lan- 
caster Herald.  But  this  testimony  was  not 
conclusive  of  the  amount  of  the  deceased's 
monthly  earnings.  On  the  contrary,  the  tes- 
timony of  Mrs.  Lenlce  Hulbert,  quoted  above, 
is  to  the  effect  that  her  husband  received, 
from  the  business  in  which  he  was  engaged 
at  the  time  of  his  death,  from  $125  to  $150 
per  month,  and  that  she  received  one-half  of 
said  amount,  and  In  addition  to  this  is  the 
testimony  of  the  witness  Davis  to  the  effect 
that  the  value  of  deceased's  services  was 
from  $150  to  $200  per  month.  Besides,  in 
Railway  Co.  v.  Lehmberg,  75  Tex.  61,  12  S. 
W.  838,  whidi  was  a  suit  by  the  surviving 
wife  to  recover  for  herself  and  two  minor 
children  damages  suffered  on  account  of  the 
death  of  the  husband  and  father,  it  is  said  by 
the  Supreme  Court  of  this  state  that: 

"While  the  law  does  not,  in  this  character  of 
action,  intend  to  give  compensation  for  anything 
but  pecuniary  loss  by  estimating  the  money  val- 
ue of  the  life  of  the  relative,  and  while  it  neces- 
sarily results  that  regard  must  in  each  instance 
be  paid  to  such  facts  and  conditions  as  cast 
light  upoo  the  subject,  it  yet  must  be  admitted 
that  the  inquiry  is  not  intended  to  be  narrowod 
down  by  the  law  to  a  result  that  can  be  exactly 
accounted  for  by  the  facts  in  evidence.  Every 
parent  and  husband  has,  for  his  wife  and  chil- 
dren, a  pecuniary  value  beyond  the  amount  of 
bis  earnings  by  bis  labor  or  vocation." 

These  remarks,  contrary  to  the  views  ex- 
pressed by  counsel  for  the  appellant  in  argu- 
uient,  are  as  applicable  where  the  surviving 
widow  sues  for  the  damages  sustained  by  her 
and  the  Interest  and  rights  of  minor  children 
are  not  Involved,  as  In  cases  where  the  suit 


Is  to  recover  damages  for  herself  and  minor 
children.  This  is  made  perfectly  clear  by  tbc 
language  of  the  court,  which,  omitting  that 
applicable  to  children,  is  that  every  husband 
has  for  his  wife  a  pecuniary  value  beyond 
the  amount  of  his  earnings  or  vocation.  It 
is  further  remarl:ed  in  this  case  that  tbe  dif- 
ficulties of  proof  In  such  actions  are  known 
to  the  lawmaker,  and  that: 

"When  no  amount  is  fixed  by  law  [as  is  tbe 
case  with  us],  and  no  rule  is  prescribed  for  mak- 
ing the  calculation  upon  facts  capable  of  exact 
ascertainment,  it  necessarily  follows  »  •  • 
that  the  lawmaker  intended  that,  having  refer- 
ence, as  far  as  practicable,  to  conditions  exist- 
ing at  the  time  of  the  death,  juries  from  their 
own  knowledge,  experience,  and  sense  of  justice 
should  fix  and  assess  the  proper  sum." 

That  the  rate  of  wages  paid  at  the  time  of 
the  death  of  the  deceased  in  suits  of  this 
character  is  not  exclusively  the  standard  of 
tbe  damages  sustained  is  affirmed  in  Balti- 
more &  Ohio  RaUway  Co.  v.  State,  24  Md. 
271,  and  this  case  is  cited  with  approval  in 
Railway  Co.  v.  Lehmberg,  supra.  But,  if  it 
was  the  duty  of  the  Jury  to  calculate  the 
pecuniary  value  of  Walter  Hulbert's  life  to 
his  wife  from  the  t&cts  disclosed  by  the  evi- 
dence specifically  showing  such  value,  still 
we  are  not  prepared  to  say  the  verdict  should 
be  set  aside  on  the  ground  that  it  is  exces- 
sive. We  think  the  evidence,  as  a  whole, 
sufliclent,  even  though  It  be  admitted  that  tbe 
life  expectancy  of  Walter  Hulbert,  on  ac- 
count of  the  asthma  with  which  he  was  suf- 
fering, was  only  about  one-half  of  what  it 
otherwise  would  have  been,  to  authorize  the 
Jury's  finding  that  Mrs.  Lenlce  Hulbert  had 
sustained  damages  on  account  of  the  death  of 
her  husband  in  the  amount  awarded  her,  and, 
if  it  does,  then,  under  the  thoroughly  estab- 
lished rule  of  practice  in  this  state,  we  would 
not  be  warranted  in  disturbing  their  ver- 
dict. This  Is  true,  notwithstanding  this 
court,  sitting  as  a  Jury,  might,  upon  the  same 
evidence,  have  awarded  a  smaller  amount 
It  is  only  when  the  evidence  so  preponder- 
ates against  the  verdict  that  it  may  be  said 
to  be  clearly  wrong  that  the  appellate 
court  should  interpose  and  set  it  aside.  No 
such  preponderance,  in  our  opinion,  is  found 
in  this  case.  Of  course,  Juries  are  expected 
to  act  and  should  act  uninfluenced  by  par- 
tiality, passion,  or  prejudice,  "and  to  pay 
due  regard  to  the  ascertained  facts,"  and, 
when  it  appears  that  they  have  failed  so  to 
act,  their  verdict  should  not  be  allowed  to 
stand.  If,  however,  as  said  in  the  case  of 
Railway  Co.  ▼.  Lehmberg,  already  referred 
to— 

"the  court  is  unable  to  determine  that  these 
things  have  not  been  observed  by  the  jury,  and 
when  it  does  not  appear  that  the  verdict  is  not 
the  result  of  the  honest  endeavor  of  the  jury  to 
follow  their  own  convictions  in  the  exercise  of 
a  power  not  precisely  defined,  we  think  the  law 
intends  that  the  jury's  estimate,  rather  than  the 
equally  undefined  one  of  the  judges,  shall  pre- 
vail." 

There  is  nothing  in  the  record  sent  to  this 
court,  unle:<s  it  be  the  amount  of  the  ver- 
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diet,  which  In  the  slightest  Indicates  that 
the  Jury  was  influenced,  in  estimating  the  pe- 
cuniary loss  of  Mrs.  Hulbert  on  account  of 
the  death  of  her  husband,  by  any  Improper 
motire,  and,  as  there  is  substantial  testimony 
In  support  thereof,  their  verdict  will  not  be 
set  aside. 

[4]  The  second  assignment  of  error  com- 
plains of  the  admission,  over  objections  of 
the  appellant,  of  the  testimony  of  the  witness 
John  Davis  to  the  effect  that  there  was  a 
market  value  in  Dallas  county  and  the  sur- 
rounding "country  for  a  manager  of  a  news- 
paper such  as  Walter  Hull>ert  was  in  his 
lifetime,  and  that  the  reasonable  market 
valne  of  the  services  of  such  a  manager  as 
Walter  Hulbert  was  for  the  running  of  the 
r^ancaster  Herald  was  from  $150  to  $200  per 
month.  There  are  four  propositions  pro- 
pounded under  this  assignment,  which  are 
as  follows: 

First:  "In  a  suit  of  this  character  (for  the 
recovery  of  compensation  for  the  loss  of  a  hus- 
band), it  is  improper  and  prejudicial  to  admit 
proof,  even  by  an  expert  witness,  of  the  market 
value  of  the  services  of  such  a  manager  of  a 
newspaper  as  the  deceased,  Walter  Hulbert,  was. 
There  is  no  market  valne  of  men  or  any  man. 
There  may  be  a  reasonable,  customary,  ordinary 
price  or  compensation  paid  to  employes,  agen^, 
or  managers,  whether  same  be  railroad,  store,~or 
newspaper,  but  we  submit  that  there  is  no  mar- 
ket value-  for  such  a  purpose,  in  connection  with 
the  personal  traits  and  habits  of  any  individ- 
ual." 

Second:  "The  witness  John  Davis  failed  to 
qualify  as  a  witness  as  to  the  market  value  of 
snch  a  person  as  Walter  Hulbert,  or  that  there 
was  a  market  for  such  a  person,  and  henco 
should  not  have  been  permitted  to  testify  upon 
the  question." 

Third:  "The  questiOD  propounded  to  the  wit- 
ness is  ar^mentative  and  suggestive,  and  calls 
for  the  opuion  and  conclusion  of  the  witness." 
Fourth:  "The  market  value  of  services,  such 
as  were  rendered  by  Walter  Hulbert,  was  not 
the  standard  of  damages  presented  in  the  peti- 
tion of  plaintiff,  and  hence  the  same  should  not 
have  been  permitted." 

No  case  is  dted  In  which  the  first  question 
presented  has  been  passed  upon  by  any  ap- 
pellate court  in  this  state,  and  it  seems  to 
be  one  of  first  impression  here.  Decisions  in 
other  jurisdictions  directly  in  point,  how- 
ever, have  been  furnished  ns  by  counsel  for 
appellees.  HaUway  Co.  v.  Teeter,  166  Ind. 
3.35.  7T  N.  E.  599,  5  L.  R.  A.  (N.  S.)  425; 
Harmon  y.  Old  Colony  K.  Co.,  168  Mas&  377, 
47  N.  E.  100.  In  the  first  case  cited,  one  of 
the  questions  asked  the  witness,  and  which 
wa«  objected  to,  is  as  follows: 

"In  the  profession  of  life  for  which  you  have 
fitted  yourself,  and  which  was  your  calling  and 
life  work,  you  may  state  to  the  jury  what,  at 
the  time  of  the  accident,  your  services  in  said 
profession  were  fairly  and  reasonably  worth  in 
the  market" 

Upon  appeal,  appellant's  counsel  urged  that 
while  it  was  competent  for  the  appellee  to 
state  what  his  employment  was,  and  all  the 
facts  and  circumstances  which  would  tend  to 
show  his  ability  to  earn  money,  it  was  not 
competent  for  blm  to  give  In  evidence  his 
ojpinion  as  to  the  market  value  of  his  services. 


The  Supreme  Court  of  Indiana  held  the  ques- 
tion proi)er  and  the  testimony  competent.  In 
so  doing  the  court  sai4. 

"Dealing  •  •  •  >,4th  the  question  as  to 
the  testimony  as  to  the  fair  and  reasonable 
worth  of  appellee's  services  in  the  market,  we 
have  to  say  that  there  can  be  absolutely  no 
question  as  to  the  right  to  prove  such  a  fact  as 
applied  to  some  distinct  vocation  in  life,  in 
which  the  person  in  question  is  specially  skilled, 
and  concerning  which  it  may  be  presumed  that 
there  exists  a  demand  at  a  salary  or  wage  com- 
pensation." 

In  support  of  this  ruling  the  court  cited 
a  number  of  cases,  among  which  is  the  case 
of  Harmon  v.  Old  Colony  R.  Co.,  168  Mass. 
377,  47  N.  E.  100,  supra,  and  from  which  the 
following  quotation  is  made: 

"If  the  plaintifTs  services  had  a  market  val- 
ue, in  the  kind  of  business  in  which  she  was  en- 
gaged, such  market  value  might  be  proved  to 
the  jury  as  a  fact  which  they  might  take  into 
consideration  in  determining  the  amount  of 
damages." 

Again,  In  Matteson  v.  New  York  Central 
Railroad  Co.,  35  N.  Y.  487,  91  Am.  Dec  67, 
we  find  the  following  statement  and  holding 
of  the  court,  namely : 

"With  a  view  to  establishing  the  amoimt  of 
damages,  the  qnestion,  'What  could  such  services 
as  Mrs.  Matteson's  be  procured  for  7  was  com- 
petent J  the  witness  having  stated,  *  *  •  al- 
so, his  means  of  knowledge.  The  value  of  the 
services  of  different  individuals  varies,  and  the 
plaintiff  was  not  confined  to  the  average  value, 
if  the  services  of  his  wife  were  worth  more  than 
that" 

John  Davis  very  clearly  qualified  as  a 
witness  competent  to  speak  as  to  whether  or 
not  the  services  of  such  a  man  as  Walter  Hul- 
bert had  a  market  value,  and  as  to  what  was 
such  market  value,  and,  upon  the  authority 
of  the  cases  above  dted,  we  hold  the  court 

'  did  not  err  in  admitting  his  testimony  in  re- 
!^)cct  thereto.  The  text-writers  use  the 
terms  "value"  and  "market  value"  as  Inter- 
changeable and  both  as  being  equivalents  of 
actual  value,  and  so,  after  all,  the  appellee, 

'  in  proving  the  market  value  of  the  deceased's 
services,  as  was  done  by  the  testimony  here 
under  consideration,  only  proved  their  actual 
value.  The  witness  Davis,  speaking  of  the 
character  of  services  of  Walter  Hulbert,  said: 
"I  will  say  that  a  man  desiring  to  sell  that 
character  of  services  would  have  no  difficulty  in 
doing  so.  •  *  *  The  market  is  in  the  print- 
ing establishments  over  the  country." 

The  objections  to  the  testimony  should  not 
have  been  sustained  on  the  ground  that  the 
question  eliciting  It  was  argumentative,  sug- 
gestive, and  called  for  the  opinion  of  the  wit- 
ness, nor  on  the  ground  that  the  market 
value  of  services,  such  as  were  rendered  by 
I  Walter  Hulbert,  was  not  the  standard  of 
damages  presented  in  the  petition.  The  ques- 
tion was  a  hypothetical  one,  enumerating  the 
facts  in  evidence  upon  which  the  opinion  of 
an  expert  witness  was  sought  In  relation  to 
matters  which  were  the  subject  of  expert  tes- 
timony, and  the  allegations  of  the  petition 
were  broad  enough  and  amply  sufficient  to 
authorize  the  admission  of  such  testimony. 
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Appellees  have  filed  and  presented  In  tbis 
court  a  motion  to  affirm  the  Judgment,  with 
damages.  This  motion  will  be  denied.  In 
view  of  the  size  of  the  verdict  and  the  con- 
flicting testimony  In  regard  to  the  amount  of 
the  damages  sustained  by  Mrs.  Hnlbert,  we 
do  not  think  It  can  be  fairly  said  that  appel- 
lant's assignments  of  error  are  so  clearly 
without  merit  as  to  justify  the  conclusion 
that  the  appeal  was  not  taken  in  good  faith 
and  without  reasonable  grounds  to  believe 
the  judgment  should  be  reversed. 

The  judgment  is  affirmed,  without  dam- 
ages. 

Affirmed. 


CHICAGO,  R.  I.  &  O.  KT.  CO.  et  al.  v.  DAIi- 
TON.     (No.  763.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  24, 1915.  Dissentinz  Opinion  May  11, 
1915.  Rehearing  Denied  May  22,  1915.  On 
Motion  to  Certify  to  Supreme  Court,  Jnne  5, 
1916.) 

1.  CouBTS  fl=»97  —  JiJiSDicnoN  — Decisions 
OF  Fedebal  Coubts— As  ATrrnoBiTY  iw 
State  Coubt. 

In  a  shipper's  action  for  damages  to  an 
interstate  shipment  of  live  stock,  shipped  under 
a  written  contract,  the  decisions  of  the  federal 
courts  control,  and  the  Court  of  Civil  Appeals 
must  follow  them. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SI  329-333 ;    Dec.  Dig.  <8=97.]      . 

2.  Carbiebs  «=3228— Injuby  to  Live  Stock — 
Action  fob  Dahaoes— Pleadinq  and  Pboof 
— reas0na.blenes8  of  stipui.ati0n8. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  from  delay  and  rough  handling,  un- 
der a  stipulation  in  the  written  contract  that 
as  a  condition  precedent  to  any  claim  of  dam- 
ages the  shipper,  as  soon  as  be  discovered  any 
injury,  should  promptly  give  written  notice  to 
some  general  officer,  claim  or  station  agent,  or 
to  the  agent  at  destination,  or  to  some  general 
officer  of  the  delivering  line,  before  removing 
the  stock,  and  within  one  day  after  delivery, 
and  the  shipper's  agreement  that  failure  to  give 
the  notice  should  bar  recovery,  the  carrier  had 
the  burden  of  showing  that  the  stipulation,  as 
to  the  particular  Hhipment,  was  reasonable,  and 
that  it  had  an  officer  or  agent  at  or  near  the 
place  where  the  notice  was  to  he  given,  and, 
where  there  was  no  such  allegation  and  proof, 
the  shipper  was  not  required  to  prove  notice  or 
an  excuse  for  not  giving  notice;  and  the  fact 
that  damages  were  known  to  the  shipper,  or  the 
shipper's  direction  to  a  commission  company 
to  put  in  the  claim,  did  not  dispense  with  proof 
that  there  was  an  agent  to  receive  notice. 

[Ed.    Note.— For   other    casos.   see    Carriers, 
Cent  Dig.  SS  957-960 ;    Dec.  Dig.  <g=»228.] 

Hendricks,  J.,  dissenting. 

On  Motion  to  Certify  to  Supreme  Court. 

8.  Coubts  €=»247— Court  of  Civil  Appeals 
— Certificate  to  Supbemb  Coubt— Federal 
Question. 

Where  the  question  involved  in  an  action 
for  damages  to  an  interstate  shipment  of  live 
stock,  defended  on  the  ground  of  the  shipper's 
failure  to  give  the  notice  of  injury  required  by 
the  written  contract  of  shipment,  was  a  federal 
question  of  which  the  Supreme  Court  of  the 
United  States  had  final  jurisdiction,  appellant, 
if  the  opinion  of  the  Court  of  Civil  Appeals  was 
erroneous,  had  a  plain,  adequate,  and  complete 


remedy  by  due  coarse  of  law,  by  proper  applica- 
tion to  the  Supreme  Court  of  the  United  States, 
so  that  it  was  not  mandatory  upon  the  Court  of 
Civil  Appeals  to  certify  the  case  to  the  state 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  St  487,  749,  751-754,  757,  759,  760,  762- 
764;    Dec.  Dig.  «S=>247.] 

4.  Coubts  «=>247— Coubt  of  Civil  Appeals 

—Conclusiveness  of  Decision. 

The  decision  of  the  Court  of  Civil  Appeals 
on  appeal  from  the  county  court  is  final,  and  a 
certificate  to  the  Supreme  Court  does  not  lie, 
and,  if  the  Supreme  Court  liad  jurisdiction  by 
virtue  of  a  dissent,  appellant  was  not  deprived 
of  the  remedy  by  petition  for  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  $8  487,  749,  751-754,  757,  769,  760,  762- 
764;   Dec.  Dig.  «=»247.] 

Appeal  from  Sherman  County  Court ;  J.  W. 
Elliott,  Judge. 

Action  by  A.  M.  Dalton  against  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  Couapany 
and  another.  Judgment  for  plainUff,  and  de- 
fendants appeal    Affirmed. 

N.  H.  Lassiter,  of  Ft  Worth  (Moore  &  Pow- 
ell, of  Dalhart,  and  Gustavus  &  Jackson,  of 
Amarillo,  of  counsel),  for  appellants.  Jno.  H. 
II.  Stahl,  of  Stratford,  for  appellee. 

HUFF,  C.  J.  The  appellee  Dalton  brougbt 
suit  against  the  Chicago,  Rock  Island  &  Gulf 
Railway  Company  and  the  Chicago,  Rode  Is- 
land &  Padflc  Railway  Company,  to  recover 
damages  for  alleged  injuries  to  a  shipment  of 
cattle,  consisting  of  188  head  shipped  from 
Romero,  Tex.,  to  Kansas  City,  Mo.,  and  for  46 
head  shipped  from  Stratford,  Tex.,  to  Kansas 
City,  Mo. 

The  allegatioiis  of  the  petition  allege  tbat 
the  shipment  was  npoa  a  written  contract 
of  affreightment  The  allegations  of  negli- 
gence consisted  of  delays,  rough  handling, 
and  consequent  damages.  The  appellants  an- 
swered, setting  up  certain  sttpnlations  of  the 
contract,  denying  liability,  etc.,  among  wblcb 
the  following  stipulation  was  alleged: 

"That  as  a  condition  precedent  to  claiming  or 
recovering  damages  for  any  loss  or  injury  to  or 
detention  of  live  stock  or  delay  in  transporta- 
tion thereof,  covered  by  this  contract,  the  second 
party,  as  soon  as  he  discovers  such  loss  or  in- 
jury, shall  promptly  give  notice  thereof  in  writ- 
ing to  some  general  officer,  claim  agent  or  sta- 
tion agent  of  the  first  party,  or  to  the  agent  at 
destination,  or  to  some  general  officer  of  the  de- 
livering line  before  such  stock  is  removed  from 
the  point  of  shipment,  or  from  the  place  of  des- 
tination, as  the  case  may  be,  and  before  snch 
stock  is  mingled  with  other  stock,  and  such 
written  notice  shall  in  any  event  be  served  in 
one  day  after  the  delivery  of  the  stock  at  its 
destination,  in  order  that  such  claim  may  be 
fully  and  fairly  investigated.  It  is  agreed  that 
a  failure  to  strictly  comply  with  all  of  the  fore- 
going provisions  shall  be  a  bar  to  the  recovery 
of  any  and  all  such  claims." 

There  Is  no  allegation  in  the  answer,  set- 
ting up  that  this  stipulation  was  reasonable, 
or  that  appellants  had  a  general  officer,  claim 
or  station  agent  at  the  place  of  destination 
so  that  written  notice  could  have  been  given 
such  agent  or  officer.    The  facts  in  this  case 
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win  be  coDstdered  suflicieut  to  support  the 
Judgment  of  the  court  iu  Bndiug  negligence 
in  the  imrticulara  alleged  In  the  petition,  and 
that  by  reason  thereof  the  cattle  were  injur- 
ed, and  that  the  appellee  saffered  damages  to 
the  amount  found  by  the  court,  $G86.S4. 

The  appellants  introduced  written  contract; 
or  receipts  to  the  appellee,  executed  by  the 
Chicago,  Book  Island  &  Gulf  Railway  Com- 
pany at  Romero,  Tex.,  which  contract  con- 
tained the  provision  above  set  out  In  their  an- 
swer, and  introduced  no  further  testimony 
with  reference  to  officers  or  agent  being  at 
the  point  of  destination. 

There  was  no  notice  in  writing  given  by  the 
appellee,  or  at  least  none  proven.  Appellee 
testified: 

"I  did  not  myself  notify  defendants  or  their 
agents  at  destination  of  my  claims  within  one 
daj  of  the  arrival  of  the  stock  at  destination. 
I  iDstmcted  the  commission  company  to  do  so, 
but  do  not  know  whether  or  not  they  did." 

The  appellants  present  two  assignments  of 
error,  the  second  of  which  will  be  overruled 
without  further  discussion. 

[1]  The  first  assignment  Is  to  the  effect 
that  the  coart  erred  in  rendering  judgment 
for  the  a^ellee,  he  having  brought  suit  on 
a  written  contract  with  the  stipulation  above 
named,  and  did  not  prove  that  he  had  given 
the  notice  as  required  by  such  provision  or 
any  excuse  therefor.  This  being  an  inter- 
state shipment,  we  recognize,  since  Congress 
has  taken  charge  of  interstate  shipments,  the 
dedsicnis  of  the  federal  courts  should  control, 
and,  when  the  courts  of  that  jurisdiction  an- 
nounce the  rule  governing  the  case,  it  is  oar 
dnty  to  follow  it;  but,  where  the  rule  is  not 
established  by  the  supreme  tribunal,  we  must 
follow  that  rule  which  in  our  judgment  com- 
ports with  reason  and  justice,  and  we  must 
confess  a  decided  preference  for  the  holdings 
of  oinr  own  Supreme  Court,  tlian  whom  no 
more  enlightened  jurists  have  graced  courts 
in  other  jurisdictions.  We  regard  the  follow- 
ing questions  as  beii%  suggested  by  the  rec- 
ord: 

[2]  Are  the  pleadings  and  evidence  of  the 
clause  sufficient  alone  to  show  its  reasona- 
bioiess,  or  must  the  pleadings  and  evidence 
show,  aliunde  of  the  clause  as  applied  to  the 
particular  shipment,  tliat  it  is  a  reasonable 
stipulation?  There  is  but  little  doubt,  if  any, 
that  the  Supreme  Court  of  G^teas  holds  that 
the  burden  rests  uimn  the  carrier  to  allege 
facts  and  to  prove  that  the  clause  as  applied 
to  the  particular  shipment  Is  a  reasonable 
one.  If  this  is  not  shown  by  the  carrier,  then 
there  is  no  duty  upon  the  shipper  to  prove 
the  notice  was  given  or  prove  an  excuse  for 
not  doing  so.  It  may  be  conceded,  we  pre- 
sume, that  the  mete  fact  that  the  time  is 
short  will  not  render  the  clause  invalid,  and 
that  the  carrier  may  rightfully  stipulate  that 
it  shall  have  the  right  to  examine  the  cat- 
tle before  they  are  removed,  and  that  the  Su- 
preme Court  of  the  United  States  would  doubt- 
less so  hold,  and  that  the  decisions  of  that 
court  tend  in  that  direction.    We  do  not  un- 


derstand that  the  Texas  courts  have  held  to 
the  contrary;  but,  as  we  understand  our 
courts,  the  stipulation  is  held  reasonable  or 
not  under  the  facts  and  circumstances  of 
each  shipment,  and  the  facts  and  circum- 
stances rendering  it  reasonable  must  be  alleg- 
ed and  proven  by  the  carrier.  Judge  Stayton, 
in  Railway  Co.  v.  Harris,  67  Tex.  166,  2  S. 
W.  576,  did  express  a  doubt  as  to  the  validity 
of  sudi  a  stipulation,  but  did  not  in  terms 
hold  It  invalid:  but  held: 

"The  answer  must  present  a  defense  to  the 
case  made  by  the  petition.  If  the  answer  does 
not  show  that,  under  the  facts  existing,  the 
limitation  on  the  carrier's  liability  sought  to  be 
imposed  by  the  special  contracts  was  reasonable 
in  its  character,  then  the  answer  was  not  suffi- 
cient, and  the  court  below  properly  sustained 
the  demurrer.  If  a  carrier  sets  up  a  claim  to 
notice  of  a  given  fact  as  a  consideration  upon 
which  its  liability  to  a  shipper  is  to  depend, 
then  it  is  incumbent  upon  it,  when  the  notice 
was  to  be  given  to  one  of  its  own  officers  or 
agents,  to  show  that  it  had  an  officer  or  agent 
at  or  near  the  place  where  the  notice  is  to  be 
given,  in  any  case  in  which  the  shipper  b^  the 
terms  of  the  contract,  through  which  notice  is 
claimed,  it  to  hold  the  property  shipped,  at  the 
place  of  delivery,  •  •  •  until  it  can  be  in- 
spected by  some  agent  of  the  carrier.  This 
would  be  especially  true  when  the  property  to^ 
be  inspected  is  intended  for  immediate  sale  at 
the  place  of  destination,  is  perishable  in  char- 
acter, likely  to  deteriorate  in  value  by  holding, 
and  expensive  to  keep.  If  in  such  a  case  the 
carrier  has  not  an  omcer  or  agent  at  or  near 
the  place  where  the  property  to  be  inspected  is 
delivered,  so  that  notice  may  be  properly  given, 
and  an  inspection,  if  desired,  speedily  made, 
then  a  contract  requiring  notice  to  be  given  to 
an  officer  or  agent  of  the  carrier  is  not  reason- 
able in  its  character.  The  contract  to  give  no- 
tice was  not  the  entire  contract  The  notice 
was  required  to  be  given  to  an  officer,  or  the 
nearest  station  agent  of  the  carrier;  and  the 
station  of  such  officer  or  agent  with  reference 
to  the  place  from  which  the  notice  must  neces- 
sarily come,  and  at  which  an  inspection,  if  de- 
sired, would  necessarily  have  to  be  made,  would 
largely  determine  whether  the  contract  was  rea- 
sonable or  not.  The  answer  should  have  shown 
that  the  carrier  had  an  officer  or  agent  so  sit- 
uated that  the  contract  to  give  notice  to  such  of- 
ficer or  agent  was  reasonable.  Under  the  aver- 
ments of  the  petition,  the  place  of  delivery  was 
beyond  the  line  of  the  appellant's  railway,  in 
another  state,  and  no  presumption  can  arise 
that  the  carrier  had  an  officer  or  station  agent 
near  the  place  of  destination.  If  the  contract 
were  one  valid,  whether  reasonable  or  not,  the 
shipper  would  be  bound  by  its  terms;  but,  when 
its  validity  depends  upon  its  being  reasonable, 
the  party  who  asserts  its  validity  must  allege 
the  facts  which  make  it  so.  It  may  well  be 
doubted  if  such  a  contract  as  relied  on  in  this 
case  ought  ever  to  be  sustained.  If  a  carrier 
seeks  to  make  its  liability  to  depend  on  notice 
to  its  officer  or  agent  of  a  claim  tor  damages,  it 
would  seem  that  the  responsibility  of  determin- 
ing who  is  an  officer  or  agent  of  a  carrier, 
within  the  meaning  of  the  contract,  should  not 
be  cast  upon  the  shipper;  but  that  the  person, 
and  his  locality,  to  whom  the  notice  must  be 
^iven,  ought  to  be  made  certain  by  the  contract 
itself,  and  especially  so  when  the  carrier  is  a 
corporation,  and  the  property  is  to  be  delivered 
beyond  the  line  of  its  road,  through  another 
carrier.  Wo  are  of  the  opinion  that  there  was 
no  error  in  sustaining  the  demurrers  to  the  an- 
swers setting  up  the  defenses  we  have  noticed." 

The  locality  of  the  agent  or  officer  of  the 
carrier  is  peculiarly  within  its  knowledge, 
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and  we  tbink  simple  Justice  should  require 
it  to  allege  and  prove  such  tact,  and  that 
the  facts  when  so  alleged  should  be  sufficient 
to  show  that  the  stipulation  requiring  no- 
tice could  have  been  reasonably  compiled 
with  by  the  shipper,  and,  until  such  allega- 
tion and  proof  Is  made,  there  Is  no  lawful 
stipulation  shown  requiring  the  shipper  to 
prove  notice  or  an  excuse  for  not  giving  it 
The  court  or  jury  should  not  be  left  to  pre- 
sume that  the  agent  was  at  a  place  accessi- 
ble, such  as  would  render  the  requirement  of 
notice  to  him  reasonable;  but  the  facts  should 
be  alleged  and  proven.  The  rule  is  announc- 
ed by  the  Commission  of  Appeals,  and  aiv 
proved  by  the  Supreme  C!onrt  of  Texas,  In  the 
case  of  Railway  Co.  v.  Oreathouse,  82  Tex. 
104,  17  S.  W.  834: 

"To  prove  that  such  conditiona  In  a  contract 
are  reasonable  is  a  burden  resting  upon  the  car- 
rier, who  must  show,  by  proper  pleadings  and 
evidence,  the  existence  of  facts  that  call  for  an 
enforcement  of  the  condition.  There  were  no 
pleadings  and  proof  whatever  •  •  •  coming 
from  the  carrier."  Railway  v.  Fagan,  72  Tex. 
127,  9  S.  W.  751,  2  L.  R.  A.  75,  13  Am.  St. 
Rep.  776;  Railway  v.  Paine,  1  Tex.  Civ.  App. 
621,  21  S.  W.  78:  Railway  v.  Childers,  1  Tex. 
Civ.  App.  302,  21  S.  W.  76. 

"Where  a  carrier  relies  on  a  special  contract 
limiting  its  liability,  the  burden  is  on  it,  not 
only  to  show  a  valid  special  contract  but  also 
to  allege  and  prove  the  facts  and  circumstances 
showing  the  stipulation  to  be  reasonable."  4 
RuUng  Case  Law,  "Carriers,"  if  377,  378,  253: 
6  Cyc.  506,  507  (b):  4  Elliott  on  Railroads  (2d 
Ed.)  S§  1612,  17l4;  Hutchinson  on  Carriers, 
a  442-447. 

We  take  It  the  rule  is  established  in  this 
state  that  the  burden  is  on  the  carrier  to  al- 
lege and  prove  the  stipulation  is  a  reasonable 
one  under  the  circumstances  oif  the  particular 
shipment,  and,  where  the  facta  raise  the  Is- 
sue of  reasonableness,  it  is  a  question  for 
the  lury  or  court  trying  the  same.  4  R.  O.  Ij. 
{  253;  RaUway  Co.  v.  Davis,  88  Tex.  6d3, 
32  S.  W.  510 ;  Railway  Co.  v.  Stanley,  89  Tex. 
42,  33  S.  W.  109 ;  Railway  Co.  v.  Evans,  100 
Tex.  190,  97  S.  W.  466.  Where  a  contract  is 
shown  to  be  reasonable,  it  may  be  the  rule 
under  the  weight  of  the  federal  authorities 
that  the  burden  is  then  on  the  shipper  to 
show  that  he  has  complied  with  the  stipula- 
tion by  giving  notice,  or  to  prove  an  excuse 
for  not  doing  so.  In  so  far  as  we  are  in- 
formed, the  Supreme  Court  of  the  United 
States  has  not  passed  upon  the  direct  ques- 
tion presented  in  this  record.  It  has  been 
stated  In  general  terms  by  that  court  that  a 
carrier  may  provide  limitations  or  quallflca^ 
tions  if  they  are  just  and  reasonable  and  do 
not  e.xempt  It  from  responsibility  due  to  neg- 
ligence. The  Supreme  Court  of  the  United 
States  did  not  hesitate  to  declare  a  provision 
of  a  ticket  fixing  the  value  of  baggage  at  an 
arbitrary  value  illegal,  because  such  provi- 
sion by  its  terms,  and  construed  In  connection 
with  an  act  of  Congress  known  as  the  Bar- 
ter Act,  was  unjust  and  unreasonable  and 
for  that  reason  void.  The  Kensington,  183 
U.  S.  263,  22  Sup.  Ot.  102,  46  L.  Ed.  190. 


True,  the  conclusion  go  reached  was  from  a 
construction  given  upon  the  stipulation  with- 
out aliunde  facts,  except  the  act  of  Congress. 
In  the  case  of  The  Queen  of  the  Padflc, 
180  U.  S.  49,  21  Sup.  Ct  278,  45  li.  Ed.  419, 
it  was  held  that  a  stipulation  for  notice  ot 
any  claim  of  loss  within  30  days  from  date  of 
shipment  was  not  unreasonable  as  applied  to 
a  loss  which  was  known  to  the  consignor  more 
than  three  weeks  before  the  expiration  of 
the  stipulated  time,  since  the  enforcement  of 
the  stipulation  would  not  work  a  manifest  In- 
justice. In  discussing  the  question,  RaUway 
V.  Harris,  67  Tex.  166,  2  S.  W.  574,  and  P!a- 
clflc  Express  Co.  v.  Darnell  (Sup.)  0  S.  W. 
765,  are  cited,  and,  while  not  approved  In 
terms,  the  court  says  the  Harris  Case  was 
evidently  decided  upon  Its  special  facts.  The 
facts  set  out  in  the  opinion  are  substantially 
the  facts  In  this  case.  That  court.  In  The 
Queen  of  Pacific  Case,  supra,  said: 

"It  is  unnecessary  to  say  that  if,  under  the 
circumstances  of  a  particular  case,  the  stipula- 
tion were  unreasonable,  or  worked  a  manifest 
injustice  to  the  libelants,  we  should  not  give  it 
effect." 

In  the  Westminster  Case,  127  Fed.  682, 
62  G.  a  A.  406,  It  Is  said: 

"It  (the  stipulation)  must  be  taken  •  •  • 
as  It  stands,  and  held  reasMtable  as  a  whole, 
which  the  attending  circumstances  must  deter- 
mine." 

That  court  then  held  that  the  giving  of 
the  notice  was  an  affirmative  fact  which 
must  be  proven  by  the  libelant  (plaintiff). 
That  rule  does  not  in  oar  Judgment  In  the 
least  militate  against  the  rule  that  the  car- 
rier must  allege  and  prove.  In  the  first  place, 
that  the  stipulation,  with  the  attending  dr- 
cumstances,  must  determine  that  it  is  reason- 
able. These  cases  to  our  mind  Indicate  the 
rule  Is  the  same  In  the  federal  courts  as  In 
the  Texas  court.  The  carrier  must  ^ow  a 
reasonable  stipulation.  If  the  carrier  had 
no  agent  at  destination,  we  can  think  ct  no 
more  unjust  or  unreasonable  requirement 
than  a  stipulation  requiring  the  shlpi)er  to 
give  such  agent  notice  of  loss  within  one 
day,  when  there  was  no  such  agent  The 
contract  In  this  case  does  not  show  whether 
there  was  or  was  not  such  an  agent  This 
fact  resting  in  the  knowledge  of  the  carrier, 
its  failure  to  allege  and  prove  that  there 
was  convenient  such  agent  we  think  the 
presumption  should  prevail  there  was  none 
Tills,  as  we  understand,  is  the  Texas  rule, 
and,  until  the  Supreme  Court  of  the  United 
States  holds  to  the  contrary,  we  believe  we 
should  follow  the  rule  in  this  state,  rather 
than  the  holdings  of  any  other  state,  and 
specially  do  we  do  so  for  the  reason  that  the 
rule  to  our  mind  is  a  just  and  a  reasonable 
one  and  is  supported  by  respectable  author- 
ity, both  court  and  text-writers.  We  dte 
the  following  federal  authorities  as  In  some 
measure  supporting  the  Texas  rule:  Orms- 
by  V.  Union  Pacific,  4  Fed.  170;  Pac.  S.  S. 
Co.  V.  Rancroft  94  Fed.  180,  86  C.  O.  A.  186; 
Kahnweiler  t.   Insurance  Co.,  07  Fed.  488, 
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14  G  O.  A.  485.  The  case  of  Kldwell  y.  Ore- 
gon Short  Line,  208  Fed.  1,  126  C.  O.  A.  313, 
Kcognlzed  that  the  stipniatloii  might  become 
nsreasonable  nnder  certain  circumstances 
snrroTmdlng  the  shipment    It  Is  there  said: 

"There  waa  nothing  in  the  circumstances,  as 
disclosed  b;  the  record  in  the  csBe  at  bar,_  to 
reoder  the  requirement  of  the  notice  negligible 
or  impracticable,  as  in  the  case  of  C,  R.  I.  &  P. 
Ey.  (S).  T.  Spears,  31  Okl.  468  [122  Pac.  228]." 

While  that  court  cited  cases  from  other 
Jnrisdictlons,  Its  decision  Is  based  on  the 
holding  of  the  Supreme  Court  of  Oregon,  the 
state  of  origin  of  the  action. 

In  Hatch  et  al.  t.  M.,  St.  P.  &  S.  'S.  M.  Ry. 
Co,  15  N.  D.  490,  107  N.  W.  1087,  Morgan, 
C.  J.,  clearly  states  the  rule  which  should 
control  In  the  matter  of  pleading  In  cases  of 
this  character: 

"The  condition  or  stipulation  referred  to  is 
not  strictly  a  condition  precedent,  and  it  is  not 
part  of  the  cause  of  action.  The  cause  of  ac- 
tion is  complete  before  this  condition  becomes 
operative.  The  cause  of  action  Is  not  created  by 
the  CMitract  of  the  parties.  The  law  controls 
what  facts  shall  constitute  the  cause  of  action. 
If  the  law  should  provide  for  the  notice  in  the 
same  statute,  defining  what  the  cause  of  action 
should  be,  a  different  question  would  be  pre- 
sented. But  the  condition  in  this  case  is  made 
by  the  contract  of  the  parties,  and  the  cause 
of  action  is  defined  by  the  common  law.  Hence 
the  condition  cannot  operate  as  a  part  of  the 
cause  of  action.  It  was  therefore  an  unneces- 
sary allegation  of  the  complaint.  A  cause  of 
action  was  completely  stated  without  it.  The 
condition  was  a  limitation  upon  the  right  of 
the  plaintiff  to  maintain  the  action  and  pertain- 
ed to  the  remedy.  It  was  therefore  a  matter  of 
defense  to  be  raised  by  answer,  if  at  all.  This 
court  has  recently  so  held  in  a  case  involving 
a  similar  condition.  Kinney  v.  Brotherhood, 
etc.,  16  N.  D.  21,  106  N.  W.  44." 

See  Maloy  v.  O.  &  N.  W.  By.,  109  Wis. 
29,  85  N.  W.  130;  Gatzow  t.  Buenlng,  106 
Wis.  1,  81  N.  W.  1003,  49  L.  R,  A.  475,  80 
Am.  St  Bep.  1;  MeisenheUner  t.  Kellog,  106 
Wis.  30,  81  N.  W.  1033;  Westcott  v.  Fargo, 
61  N.  Y.  542,  19  Am.  Rep.  300;  McNealy 
V.  C,  B.  &  Q.  Ry.,  119  Mo.  App.  200,  95 
S.  W.  312;  li.  &  N.  By.  v.  Woodford,  152 
Ky.  398, 153  S.  W.  722,  153  Ky.  185,  154  S.  W. 
1083;  A.,  T.  &  8.  F.  By.  v.  Baldwin,  53  Colo. 
416, 128  Pac.  449;  St  Ia,  eta,  v.  Oumble,  101 
Aik.  172,  141  S.  W.  939;  Mo.  Pac.  By.  v. 
Pagan,  72  Tex.  127,  9  S.  W.  749,  2  I*  B.  A 
75, 13  Am.  St.  B^.  776;  Mo.  Pac.  Ry.  v.  Har- 
ris, 67  Tex.  166,  2  S.  W.  574. 

We  think  the  fact  that  the  cattle  were 
shipped  for  market,  and  that  the  damages 
were  known  to  the  shipper,  will  not  dispense 
witb  the  proof  that  there  was  an  agent  suffi- 
ciently near  to  have  presented  the  claim 
within  the  time  specified ;  neither  do  we  be- 
lieve that  the  declaration  at  the  appellee  to 
the  commission  company  to  put  In  the  claim 
with  the  agent  conclusive  or  proof  that  there 
was  such  an  agent  It  may  be  that  It  Is  evi- 
denced that  the  claim  could  have  been  pre- 
sented tor  the  damages  within  the  time  speci- 
fied, but  it  is  not  proof  that  there  was  any 
such  agent;  but,  as  suggested,  the  presump- 


tion should  prevail  there  was  none  or  tbe  ap- 
pellants would  have  proven  It.  The  case  was 
tried  before  the  court  without  a  Jury,  and 
we  must  impute  to  him  the  finding  that  the 
stipulation,  under  the  drcantBtances  of  this 
shipment,  was  unreasonable,  and  no  notice 
thereunder  was  required. 
So  finding,  the  case  wUl  be  afflimed. 

HENDRICKS,  J.  (dlssenttag).  In  accord- 
ance with  the  live  stock  contract,  pleaded  by 
the  carriers,  and  In  evidence  here,  as  set  out 
in  the  majority  opinion,  the  stipnlatlon  is 
based  upon  a  freight  rate,  "less  than  the 
rate  charged  for  shipments  transported  at 
carrier's  risk,"  etc. 

It  Is  now  a  familiar  subject,  definitely  ad- 
judicated by  the  Supreme  Court  of  the  United 
States,  that  Congress  has  taken  possession  of 
the  subject  of  liability  of  railway  carriers, 
on  account  of  Interstate  shipments,  and  the 
Interstate  Law,  particularly  including  the 
Carmack  Amendment,  and  the  rules  of  deci- 
sions prevailing  in  the  federal  courts,  in  re- 
gard to  the  interpretation  and  application  of 
said  law,  supersede  all  laws  and  policy  of 
any  state,  embracing  said  subject.  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491,  33 
Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N. 
S.)  257 ;  Railway  Co.  v.  Miller,  226  D.  S.  513, 
83  Sup.  Ct  155,  57  L.  Ed.  323;  Ball  way  Co. 
v.  Carl,  227  U.  S.  639,  83  Sup.  Ct  391,  57  L. 
Ed.  683;  M.,  K.  &  T.  By.  Co.  v.  Harrlnmn 
Bros.,  227  U.  S.  657,  33  Sup.  Ct  397,  57  L. 
Ed.  690. 

The  Supreme  Court  said,  in  the  case  of 
M.,  K.  &  T.  By.  V.  Harrlman  Bros.,  supra, 
construing  the  Hepburn  Act,  and  the  Car- 
mack  Amendment: 

"The  validity  of  any  stipulation  in  such  a 
contract  which  involves  the  construction  of  the 
statute,  and  the  validity  of  a  limitation  upon 
the  liability  thereby  imposed,  is  a  federal  ques- 
tion to  be  determined  under  the  general  common 
law,  and,  as  such,  is  withdrawn  from  the  field 
of  state  law  or  limitation." 

The  provision  In  the  contract,  requiring  no- 
tice of  a  claim  for  damages,  in  the  case  of 
Mo.  Pac.  By.  Co.  v.  Harris,  67  Tex.  166,  2 
S.  W.  575,  is  as  follows: 

"Said  party  of  the  second  part  further  agrees 
that,  as  a  condition  precedent  to  his  rifrht  to  re- 
cover any  damages  for  any  loss  or  injury  to  said 
stock,  be  will  give  notice  in  writing  of  his 
claim  therefor  to  some  officer  of  said  party  of 
the  first  part  or  its  nearest  station  agent,  be- 
fore such  stock  is  removed  from  the  place  of 
destination  above  mentioned,  or  from  the  place 
of  tiie  delivery  of  the  same  to  the  party  of  the 
second  part,  and  before  such  stock  ia  mingled 
with  other  stock." 

The  oirtnlon  of  the  majority  of  the  court 
in  the  present  case  Is  practically  based  upon 
the  Harris  Case,  supra,  as  one  of  controlling 
Influence,  determinative  of  the  common  law 
upon  this  subject.  In  that  cause  Justice 
Stayton  said  that  It  was  contemplated  that 
the  animals  should  be  transported  over  the 
line  of  the  appellant's  railway,  which  did 
not  extend  to  the  place  of  deatlnatl<«i,  and 
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that  from  the  end  of  tbe  Initial  carrier's  line 
they  should  be  transported  over  another  rail- 
way, through  the  state  of  Illinois,  to  the  des- 
tination. 

As  disclosed  by  the  opinions  of  the  Su- 
preme Court  of  the  United  States,  above  cit- 
ed, under  tlie  Hepburn  Act  and  the  Carmack 
Amendment,  we  luow  that  the  identity,  as 
well  as  the  agency,  of  all  carriers,  is  complete 
from  the  initial  to  the  delivering  carrier — the 
agent  of  the  last  carrier  is  now,  under  the 
law,  the  representative  of  the  initial  carrier 
for  all  purposes  relative  to  the  interstate  ship- 
ment as  much  so  as  if  he  were  in  the  direct 
employment  of  that  carrier.  Tbe  erstwhile 
stipulations  of  several  liability  of  the  differ- 
ent connecting  carriers  transporting  the  ship- 
ment are  now  void  under  the  Carmack 
Amendment  One  of  the  dominating  features 
of  the  act  is  the  prescribed  issuance  of  a 
written  bill  of  lading,  or  receipt  for  the 
goods,  by  the  initial  carrier,  and  another  in- 
termediate carrier  cannot  impose  upon  a 
shipper  an  additional  contract  while  in  the 
course  of  transportation — the  same  is  with- 
out consideration.  The  interstate  carrier 
may  make  reasonable  stipulations  for  its 
protection,  but  not  permitted,  of  course,  to 
contract  against  its  own  negligence.  In  this 
case  the  Chicago,  Rock  Island  &  Oulf  Rail- 
way Company  originated  the  shipments  (both 
shipments  accompanied  by  the  owner,  the 
shipper),  and  the  Chicago,  Rock  Island  & 
Pacific  delivered  tbe  shipments  at  destina- 
tion (Kansas  City,  Mo.).  One  shipment  arriv- 
ed between  6  and  7  a.  m.,  of  one  day,  and 
the  other  about  noon,  or  a  little  after,  of 
another  day.  The  shipper  knew  then  the  in- 
Jury  to  his  cattle  on  account  of  the  treat- 
ment in  the  course  of  transportation  and 
was  acquainted  with  the  shrinkage  per  head, 
and  the  damage  in  dollars  per  animal.  He 
said  that  be  did  not  himself  make  a  presenta- 
tion of  his  diaim  within  24  hours,  as  pre- 
scribed by  the  contract,  but  instructed  his 
agent,  the  commission  company,  to  whom  the 
cattle  had  been  consigned,  to  make  the  claim, 
but  did  not  know  whether  it  had  been  done. 

When  the  cattle  arrived  at  destination,  he 
knew  approximately  the  shrinkage  and  in- 
jury, as  much  so  as  he  did  when  he  gave  his 
opinion  under  oath  as  to  the  injury  to  the 
cattle  and  the  resultant  damage  to  him  when 
they  arrived  at  destination;  and  I  am  only 
discussing  that  damage  and  injury  within 
the  purview  of  this  contract,  and  the  amount 
of  which,  I,  of  course,  do  not  question.  If  I 
understand  the  meaning  of  the  two  contracts 
— the  stipulation  in  this  record,  and  the  one 
in  the  Harris  Case,  supra,  passed  upon  by 
Justice  Stayton — they  are  essentially  differ- 
ent. In  the  Harris  Case  the  shipper  was  re- 
quired to  present  his  claim  to  some  officer  or 
agent  of  the  initial  carrier,  or  its  nearest 
station  agent,  before  the  stock  was  removed 
from  tbe  place  of  destination,  and  before  the 
same  was  mingled  with  other  stock,  with  the 
attendant  condition  that  the  initial  carrier's 


railway  did  not  reach  the  place  of  desttoa- 
tion ;  and  Justice  Stayton  said  that  the  place 
of  delivery  being  beyond  the  line  of  the  in- 
itial carrier,  and  in  another  state,  no  pre- 
sumption can  arise  that  the  initial  carrier 
bad  an  officer  or  station  agent  near  the  place 
of  destination.  The  stipulation  in  tbis  rec- 
ord prescribes  that  tbe  shipper  shall  give  bis 
notice,  either  to  a  general  officer,  cUlm  agent, 
or  station  agent  of  the  first  party,  or  to  such, 
representatives  of  tbe  delivering  carrier  as 
weHl,  before  the  stock  is  removed  from  tbe 
place  of  destination  and  mingled  with  other 
stock,  to  be  served  in  one  day  after  the  deliv- 
ery of  said  stock  at  its  destination. 

I  think  to  say  that  it  could  not  be  presum- 
ed that  the  Chicago,  Rock  Island  &  Pacific, 
which  delivered  these  cattle  at  destination, 
did  not  have  a  station  agent  at  destination, 
upon  whom  notice  could  be  served,  or  some 
subagent  within  tbe  same  office,  every  hour 
and  every  minute  of  the  day.  Is  wholly  un- 
tenable; as  much  so  as  to  say  that  some 
prominent  bank  at  Kansas  City,  Mo.,  did  not 
have  a  teller  in  its  banking  house  during  the 
period  of  banking  hours.  It  may  be  said 
that  the  answer  in  this  cause  should  still 
show  that,  notwithstanding  it  may  be  pre- 
sumed that  the  carrier  had  an  agent  at  des- 
tination, such  agent  was  so  situated  and  was 
so  accessible  that  the  contract  to  give  notice 
to  such  representative  was  reasonable.  We 
are  to  presume  that  the  shipper  knew  the 
contract;  and,  accompanying  tbe  cattle,  his 
testimony  shows,  as  to  tbe  injuries  I  am  con- 
sidering, he  was  acquainted  with  the  accrued 
Injury  to  tbe  cattle  at  destination  on  account 
of  the  negligence  of  the  carrier  in  transpor- 
tation, and  such  shipper  must  be  treated  as 
a  man  of  ordinary  intelligence  with  a  reason- 
able capacity  to  "move"  under  the  condition 
confronting  blm;  and  without  knowing  bow 
to  argue  it,  it  seems  to  me  that  viewing  a 
shipper  as  of  that  standard  (if  the  carrier 
had  a  station  agent  at  Kansas  City,  Mo.), 
with  any  kind  of  a  "move"  on  him,  be  could 
present  tbe  notice  in  writing  of  the  claim  for 
damages,  at  the  office  of  the  station  agent, 
within  the  24  hours  and  have  a  number  of 
hours  to  spare.  And  if  the  agent,  or  some 
one  for  him,  did  not  Inspect  the  cattle  com- 
mensurate with  the  immediate  necessity  to 
so  do,  that  would  not  be  the  shipper's  fault 

Neither  have  we  the  question  in  this  case, 
as  was  in  the  Harris  Case,  of  casting  tbe 
burden  of  responsibility  upon  tbe  shipper,  of 
determining  the  character  of  the  agent  with- 
in the  meaning  of  the  contract,  upon  whom 
to  serve  the  notice.  When  tbe  contract  says 
delivery  to  tbe  station  agent  of  tbe  delivering 
line,  the  shipper  would  certainly  know  tbe 
position  of  a  station  agent  at  desttnation. 
Wichita  Falls  &  Western  Ry.  Co.  v.  Koch,  47 
Kan.  763,  28  Pac.  1014.  And  I  think  an 
agent  at  destination  at  its  station,  whether 
handling  e.'cclusively  freight  or  passengers,  at 
such  station,  ia  Its  station  agent  within  this 
contract 
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Aa  stated,  I  do  not  think  we  are  concern- 
ed In  tbls  record  with  Injuries  of  an  undevel- 
oped nature  which  could  not  be  determined 
before  the  stock  was  removed  from  the  point 
ot  destlxiatlon,  as  In  the  case  of  Ormsby  v. 
Union  Padflc  Ky.  Co.  (Q  C.)  4  Fed.  170, 
where  It  Is  held  that  the  contract  was  of  no 
effect  as  to  sickness,  the  extent  of  which 
coold  have  been  known  for  some  time  after 
the  removal  of  the  stock  from  the  car;  and 
likewise  in  the  case  of  Railway  Co.  ▼.  Har- 
well, 01  Ala.  340,  8  South.  649,  where  the 
8hipi)er  did  not  discover,  and  by  ordinary 
diligence  could  not  have  discovered,  the  in- 
jury and  its  extent  before  the  animals  were 
removed ;  also,  the  case  of  Giles  v.  Atcbisou, 
Topeka  &  Santa  F6  By.  Co.,  92  Kan.  322,  140 
Pat  875,  where  the  court  speaks  of  an  ex- 
ception to  the  rule  where  the  shrinkage  re- 
sulted from  the  cattle  having  to  be  carried 
to  the  next  day's  market  as  to  which  notice 
of  loss  was  unnecessary.    The  case  ot  Rail- 
way Co.  v.  Wright,  78  Kan.  94,  95  Pa&  1132, 
by  the  Supreme  Cbnrt  of  Kansas,  affords  a 
discussion    of   exceptions    and    distinctions 
with  reference  to  these  matters.    There  are 
many  cases  holding  that  a  carrier  is  entitled 
to  notice  of  a  claim  for  damages,  for  the 
purpose  of  protection  to  it,  before  the  cattle 
are  removed  from  destination  and  mingled 
with  other  stock,  on  the  theory  that  while 
the  matter  is  still  fresh,  and  for  the  purpose 
of  Instituting  inquiries  and  furnishing  It- 
self with  information  on  the  subject  of  its 
liability  and  the  extent  thereof. 

The  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit,  in  the  case  of  Kid  well  v.  Oregon 
Short  Line  Ry.  Co.,  208  Fed.  3,  126  0.  C. 
A  313,  expressed  it  In  this  manner  (refer- 
ring in  this  language  to  the  right  of  the  ship- 
per to  examine  the  cattle): 

"If,  on  arrival  of  live  stock  at  destination,  the 
ihipper  who,  as  in  this  case,  accompanies  them, 
finds  that  they  have  be«i  injured  by  the  neKli- 
tence  of  the  carrier,  it  is  a  reasonable  provision 
of  the  shipping  contract  that  he  givel  notice  to 
the  carrier,  of  the  extent,  nature,  and  amount 
of  his  claim  for  damages,  and  that  this  shall  be 
done  before  the  stock  are  mingled  with  other 
stock,  in  order  that  the  carrier  may  have  the 
opportunity  to  make  timely  investigation  and 
protect  itself  against  fictitious  or  imaginary 
claims." 

As  another  Illustration,  I  cite  the  case  of 
Railway  Co.  v.  Ladd,  33  Okl.  160,  124  Pac. 
462,  involTin;  a  50  hours'  delay  to  Kansas 
City,  and  a  loss  of  extra  flesh  to  the  cattle, 
at  50  pounds  per  head.    The  court  said: 

"ITrom  the  vet?  nature  of  the  injuries  alleged 
to  have  been  inflicted  upon  the  cattle,  it  must 
have  been  apparent  at  once  upon  their  arrival 
at  their  destination  that  they  were  seriously 
damaged,  and  there  was  nothing  to  prevent 
plaintiff  from  making  the  necessary  claim,  and 
give  the  railroad  company  an  opportunity  to 
examine  the  livestock  before  it  was  removed 
from  their  premises  and  mingled  vrith  other  cat- 
tle." 

Justice  Brown,  of  the  Supreme  Court  of 

the  United  States,  in  the  case  of  The  Queen 

of  the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278, 

45  L.  Ed.  422,  said,  in  speaking  ot  the  case 
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of  Railway  v.  Lockwood,  17  WalL  857,  21  L. 
Ed.  627: 

"It  was  held  by  this  court  that  common  car- 
riers may  impose  almost  any  just  and  reason- 
able limitation  upon  their  common-law  liability, 
not  amountini;  to  an  exemption  from  the  conse- 
quences of  their  own  negligence.  The  methods 
of  transportation  have  changed  so  radically 
during  the  century  which  has  just  closed  that 
it  seems  almost  necessary  to  the  proper  pro- 
tection of  a  carrier,  in  transacting  the  enormous 
business  of  railway  and  steamship  lines,  that  he 
should  have  the  power  by  just  and  reasonable 
limitations,  incorporated  In  his  contract  or 
brought  to  the  attention  of  his  shippers,  to  place 
some  restrictions  upon  the  unlimited  liability 
of  the  common  law,"  etc. 

The  Justice  mentioned  particularly  articles 
of  great  value  which  are  carried  without  in- 
formation of  their  character,  and  then  fur- 
ther says: 

"That  persons  intending  to  make  claims  for 
losses  should  manifest  their  election  to  do  so  as 
soon  as  the  circumstances  can  by  reasonable 
diligence  be  ascertained.  The  law  recognizes 
the  fact  that  the  measure  of  liability  originally 
applied  to  a  carter's  wain  or  a  waterman's  boy 
may  often  be  illy  adapted  to  the  exigencies  of 
modem  commerce." 

In  this  cause  the  federal  Supreme  Court 
cites  the  Harris  Case  and  the  case  of  Pacific 
Express  Company  v.  Darnell  (Sup.)  6  S.  W. 
765,  and  I  do  not  at  all  construe  its  opinion 
as  impliedly  approving  either  of  the  cases  in 
any  manner. 

The  case  of  Goggln  t.  Kansas  Padflc  Rail- 
way Co.,  12  Kan.  324,  and  quoted  from  in 
the  opinion,  is  cited  by  the  Supreme  Court 
of  the  United  States  argumentatively  as  sus- 
taining the  position  of  the  court  in  deciding 
the  particular  cause;  the  €Soggin  Case  being 
one  requiring  notice  of  damage  to  live  stock, 
even  before  the  stock  was  unloaded  from 
the  cars,  and  though  the  question  of  pleading 
that  the  carrier  had  an  agent  and  the  char- 
acter of  same,  upon  whom  notice  could  be 
served,  was  not  involved,  the  tendency  of  the 
Goggln  Case  Is  in  entire  opposition  to  the 
tendency  of  the  Harris  Case  as  applied  tc 
this  case,  and  the  decisions  of  the  Supreme 
Court  of  this  state,  following  It — ^that  is,  if 
you  say  that  the  Harris  Case  is  the  same  aF 
this  case  upon  the  facts.  The  Kansas  Su 
preme  Court  said: 

"The  defendant  (the  carrier)  was  engaged  in 
transporting  great  numbers  of  cattle  over  its 
road,  which  were  shipped  further  to  market,  or 
so  commingled  with  other  stock  that  it  would  be 
impossible  to  distinguish  one  car  load  from  an- 
other, unless  attention  was  called  to  them  im- 
mediately; and  the  object  of  the  notice  wag  to 
relieve  the  company  from  false  and  fictitious 
claims,  by  having  an  inspection  of  the  cattle  be- 
fore they  were  removed  or  mingled  with  other 
cattle,  and  proper  damages  ascertained  and  al- 
lowed— of  which  reasons  the  plaintiff  had  full 
knowledge,  and  still  chose  to  ship  at  reduced 
special  rates.  The  reasons  are  cogent,  and  we 
are  unable  to  see  bow  it  contravenes  public  pol- 
icy that  a  special  contract  at  reduced  rates 
should  stipulate  that  reasonable  notice  of  in- 
jury should  be  given." 

The  Supreme  Court  of  the  United  States 
particularly  quoting  this  language  from  the 
case: 
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"The  parties  were  competent  to  make  the 
contract  and  did  make  it,  and  it  must  be  held 
good  unless  it  is  contrary  to  public  policy" — 
which  the  Kansas  Supreme  Court  held  that  it 
was  not 

The  catUe  shipping  cases  hereinafter  cited 
by  me  to  my  mind  clearly  establish  the  prop- 
osition that,  if  the  contract  is  reasonable, 
the  carrier  is  entitled  to  notice  at  destina- 
tion, before  the  stock  are  removed  or  min- 
gled with  other  stock,  of  the  claim  for  dam- 
ages. Some  of  the  courts  and  the  decisions 
cited  seem  to  treat  contracts  of  this  charac- 
ter as  reasonable  without  discussion,  as  il- 
lustrated by  the  case  of  Clegg  v.  Railway 
Co.,  203  Fed.  971,  122  0.  a  A.  273,  decided 
by  the  Circuit  Court  of  Appeals  of  the 
£lghth  District 

A  libel  case,  in  admiralty  (The  Westmin- 
ster, 127  Fed.  681,  62  C.  0.  A.  406),  by  the 
Circuit  Court  of  Appeals  of  the  Third  Cir- 
cuit, bears  upon  this  question.  The  case 
was  one  to  recover  damages  for  injury  to 
merchandise,  and  the  bill  of  lading  provided 
that  neither  the  shipowner,  nor  bis  agents, 
or  servants,  should  be  liable  for  any  claim, 
"notice  of  which  is  not  given  before  the 
removal  of  the  good&"    The  court  said: 

"No  doubt  the  consignees  were  entitled  to  a 
suitable  opportunity  to  make  an  intelligent 
claim,  but  they  had  it.  Whatever  may  be  the 
case  where  the  injary  is  latent  and  the  liability 
doubtful,  neither  can  be  alleged  of  what,  on  the 
face  of  things,  appeared  here." 

What  appeared  upon  the  face  of  things,  as 
I  construe  the  case,  was  the  condition  that: 

"It  was  known  at  once,  on  the  arrival  of  the 
ship  and  the  discbarge  of  the  cargo,  that  the 
goods  were  seriously  damaged.  •  •  •  There 
was  nothing  •  •  •  to  prevent  the  parties  in- 
terested from  •  •  •  making  the  necessary 
claim.  •  •  •  It  is  tme  (said  the  court)  that, 
even  with  this  construction,  the  time  limit  is 
a  abort  one,  but  not  so  short  in  the  present  in- 
stance, as  is  shown  above,  as  to  abridge  unduly 
the  rights  of  the  parties.  Provisions  equally 
stringent  have  heen  sustained  in  several  cases. 
In  Moore  v.  Harris,  L.  B.  1  App.  Cas.  31S,  and 
in  Angel  v.  Cunard  Steamship  Co.  (D.  C.)  56 
Fed.  1005,  the  condition — the  same  as  here — 
was  for  notice  before  removal.  So  was  it,  with 
regard  to  live  stock  shipments,  in  Southern  Ry. 
V.  Adams,  115  Ga.  705,  42  S.  E.  35;  Wood  v. 
Southern  Ry.,  118  N.  C.  1056,  24  S.  B.  704; 
Wichita  Ry.  v.  Koch,  47  Kan.  753,  28  Pac. 
1013;  and  Rice  v.  Kansas  Pacific  Ry.,  63  Mo. 
314.  While  in  Kyle  v.  Buffalo  R.  R.,  16  U.  C. 
C.  p.  76  (24-hour  limit);  in  St.  Louis  R.  R.  v. 
Hurst,  67  Ark.  407,  55  S.  W.  215  (a  30-hour 
limit);  in  Lewis  v.  Great  West  Ry.,  5  Hurlst 
&  Norm.  867,  and  Moore  v.  Great  Northern  R. 
R.,  L.  R.  Irish,  03  (a  three-day  limit) ;  in 
Black  V.  Wabasli  R.  R.,  Ill  111.  351,  53  Am. 
Rep.  628  (one  of  five  days) — were  all  enforced." 

While,  under  the  condition  of  the  pleadings 
and  evidence  here,  I  am  not  concerned  with 
the  burden  of  proof;  however,  as  to  the 
question  of  the  burden  of  proof  in  giving 
the  notice,  the  Circuit  Court  in  that  cause 
said: 

"The  confusion,  if  any  (upon  this  subject), 
grows  out  of  supposing  that  want  of  notice  was 
to  be  proved  in  the  first  instance  by  the  respond- 
ent The  giving  of  notice  was  an  affirmative 
fact  peculiarly  within  the  knowledge  of  the 
libelants   (the   plaintiCts),   both   with  regard  to 


the  time  when,  and  the  agent  or  representative 
of  the  shipowners  to  whom,  it  was  given ;  aod, 
the  want  of  it  having  been  set  up  in  the  answer, 
*  •  ♦  it  was  incumbent  on  the  libelants  to 
prove  it,  as  a  condition  precedent  to  the  right  to 
recover,  •  »  •  even  if  the  stipulation  could 
he  regarded  in  the  nature  of  the  statute  of  lim- 
itations, •  *  •  which  it  is  declared  in  Ex- 
press Co.  V.  Caldwell  [21  Wall.  264],  22  L. 
Ed.  656,  that  it  is  not,  still,  having  been  plead- 
ed, and  the  libelants  thereby  notified  that  it 
would  be  relied  upon,  they  were  bound  by  every 
role  to  show  compliance,  or  that  which  would 
excuse  it  or  be  barred." 

Since  the  act  of  March  3,  1881,  establish- 
ing the .  Circuit  Court  of  Appeals,  the  Su- 
preme C!ourt  of  the  United  States  tias  no  Ju- 
risdiction to  review  the  Judgment  of  the  Cir- 
cuit Court  in  admiralty  causes  by  api)eal  or 
upon  a  writ  of  error.  They  have  to  be  cer- 
tified to  the  Supreme  Court  by  the  Circuit 
Court,  or  the  whole  case  may  be  required  by 
the  Supreme  Court  to  be  sent  up  by  certiora- 
ri, issued  for  that  purpose,  or  otherwise. 
The  Paquete  Habana,  175  U.  S.  677,  20  Sup. 
Ct  290,  44  L.  Ed.  320;  Oregon  Ry.  &  Nav. 
Ca  v.  Balfour,  179  U.  S.  55,  21  Sup.  Ct.  28, 
45  L.  Ed.  82;  United  States  v.  The  Three 
Friends,  166  U.  S.  1,  17  Sup.  Ct  495,  41  L. 
Ed.  897.  The  Supreme  CkHirt  of  the  United 
States  granted  the  writ  In  The  Queen  of  the 
Padflc,  but  denied  it  in  The  Westminster. 

From  the  array  of  cases  upon  the  subject 
of  notice,  before  cattle  are  removed  from  des- 
tination, I  do  not  think  it  can  be  said,  be- 
cause the  cattle  are  intended  for  inuuediate 
sale,  for  that  reasc«,  of  itself,  the  carrier  is 
not  entitled  to  notice.  Hence,  if  upon  arrival 
at  destination  the  shipper  and  owner  accom- 
panying the  cattle  knew  of  the  damage  (and 
it  is  clear  to  me  in  this  case  that  he  did),  and 
If  It  should  be  asserted  that  the  delivering 
carrier  In  this  case  had  a  station  agent  at 
destination  upon  whom  notice  could  have 
been  served,  and  that  the  shipper,  as  a  rea- 
sonably intelligent  man,  could,  at  Kansas 
City  (which  we  Judicially  know  Is  a  large 
commercial  center.  Parks  v.  Jacob  Dold  Pack- 
ing Co.,  6  Misc.  Rep.  570,  27  N.  Y.  Supp.  289), 
within  a  reasonably  short  time,  could  have 
notified  some  station  agent  or  some  <«e  In 
his  office  under  him,  of  said  claim,  then  the 
carrier  is  entitled  to  notice.  Except  as  to 
the  question  of  waiver,  and  excluding  the 
cases  when  the  Injury  is  of  such  a  charac- 
ter, ae  of  an  undeveloped  nature,  or  where 
the  shipper  is  unable  to  Inform  the  carrier 
of  the  injury,  which  do  not  come  within  the 
purview  of  the  contract,  In  the  very  nature 
of  things,  I  am  unable  to  conceive  of  super- 
vening conditions,  where  the  shipper  loiows 
the  injury  when  he  arrives  at  destination 
with  his  stock,  which  would  prevent  him 
from  giving  the  notice,  as  that  such  super- 
vening conditions  would  make  the  contract 
unreasonable  under  the  decisions,  except  the 
one  of  not  being  able  to  find  the  agent  upon 
whom  to  serve  the  notice ;  and  b^ng  con- 
vinced in  this  character  of  case,  and  nnder 
tlte  contract,  from  the  "swing"  of  the  law 
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npon  the  subject,  tli&t  such  a  position  is  un- 
tenable, I  respectfully  dissent  from  the  ma- 
jority holding. 

I  snboiit  the  following  authorities,  some  of 
which  are  already  dted,  upon  interstate  shljv 
ments,  which  I  think,  when  tested,  bear  out 
the  contention  made  here,  whatever  one  may 
think  of  the  policy  of  such  a  rule — ^with 
whidi  I  am  not  concerned :  Clegg  t.  St  L.  & 
S.  F.  E.  Co.,  203  Fed.  971,  122  C.  C.  A.  273 ; 
McElvain  t.  ICaUway  Ck>.,  176  Mo.  App.  379, 
158  S.  W.  465;  OUes  t.  Atchison,  Topeka  & 
Santa  F6,  92  Kan.  322,  140  Pac.  876;  Mis- 
souri Pacific  R.  Ck>.  V.  Park,  66  Kan.  248,  71 
Pac.  586;  St  U,  I.  M.  &  S.  Ry.  Co.  r.  Shep- 
herd (Ark.)  168  S.  W.  137;  Railway  Co.  v. 
Ajers,  63  Ark.  831,  38  S.  W.  615;  Smith  t. 
Chicago,  Rock  Island  A  Pacific,  112  Mo.  ApD- 
610,  87  S.  W.  9;  Owen  t.  L«ul8TUle  &  N.  R. 
Co.,  87  Ky.  626,  9  S.  W.  698;  Southern  Ry. 
Co.  T.  ToUerson,  129  Ga.  647,  59  S.  E.  799; 
Paritt  T.  Lehigh  Valley  R.  Co.,  153  Pa.  302, 
25  Atl.  1108;  Western  Ry.  Co.  v.  Harwell,  91 
.Ua.  340,  8  South.  619;  Farrill  v.  Cleveland, 
a,  C.  &  St  I/.  R.  Co.,  23  Ind.  App.  638,  55  N. 
B.  1026;  Selby  v.  Wilmington  &  Western,  113 
N.  C.  588,  18  S.  E.  88,  37  Am.  St  Rep.  635 ; 
Austin  V.  RaUroad,  151  K.  O.  187,  65  S.  R 
737;  Wichita  ft  Western  Railroad  v.  Koch, 
47  Kan.  753,  28  Pac.  1013;  Southern  Ry.  Co. 
V.  Adams.  115  6a.  705,  42  S.  E.  35;  Kid- 
well  v.  Oregon  Short  Line  Ry.  Co.,  208  Fed. 
3. 125  C.  a  A.  313;  RaUway  Co.  v.  Coke,  25 
OU.  227.  106  Pac.  322. 

On  Motion  to  Certify  to  Supreme  Court 

HUFF,  O.  J.  [S]  The  mbtion  to  certify  Is 
based  tii>on  the  dissent  of  Mr.  Justice  Hen- 
dricks. The  question  involved  is  a  federal 
qnesticHi,  of  which  the  Supreme  Court  of 
the  United  States  has  final  Jurisdiction.  If 
the  opinion  of  the  majority  is  erroneous,  ap- 
pellant has  a  plain,  adequate,  and  complete 
remedy  by  due  course  of  law,  and  by  proper 
application  to  the  Supreme  Court  of  the 
United  States  may  obtain  the  relief  desired. 
We  therefore  do  not  believe  it  to  be  manda- 
tory upon  us  to  certify.  State  v.  Fisher,  94 
Tex.  491,  62  S.  W.  540. 

[4]  This  being  a  county  court  case,  we 
have  final  Jurisdiction  on  questions  arising 
under  the  laws  of  this  state,  and  hence  do 
not  recognize  it  as  being  our  duty  to  certi- 
fy. Herf  V.  James,  86  Tex.  230,  24  S.  W. 
396 ;  Kldd  v.  Ralney,  95  Tex.  556,  68  S.  W. 
507 ;  Miller  v.  Mosely,  91  S.  W.  648 ;  Day  v. 
.Mercer,  175  S.  W.  784. 

If  the  Supreme  Court  tias  Jurisdiction  by 
virtue  of  the  dissent,  then  appellant  Is  not 
deprived  of  the  remedy  by  petition  for  writ 
of  error.  We  do  not  believe  a  certificate  to 
the  Supreme  Cour*  s>t  this  state  would  set- 
tle the  federal  question  involved,  for  at 
last  the  Supreme  tribunal  of  the  United 
States  would  have  Jurisdiction  over  the  ques- 
tion.   The  motion  to  certify  will  be  overruled. 


BARSTOW  et  al.  t.  WARD  COUNTY  IRR. 
DIST.  NO.  1.    (No.  489.) 

(Court  of  Civil  Appeals  of  Texas.     El  Poao. 

May  20,  191^    Rehearing  Denied 

June  17,  1915.) 

1.  CoNSTiruiioNAi,  Law  4=9289  —  Euinem 
Domain  ®=>71  — Dub  Pbocess  of  Law  — 
Compensation  fob  Pbofebtt  Taken— Ibbi- 

OATION  DiBTBICTS. 

Chapter  172,  Acts  33d  Leg.  (Vernon's  Sayles* 
Ann.  Civ.  St.  1014,  arts.  5107—1  to  5107— 
105),  provides  for  the  organization  of  public  irri- 
gation districts.  Const,  art.  1,  gj  17,  19,  pro- 
vide that  no  person's  property  Bhall  be  taken, 
damaged,  or  destroyed  for,  or  applied  to,  public 
use  without  adequate  compensation,  nor  taken 
without  due  process  of  law.  Held,  that  the  stat- 
ute is  not  unconstitutional  as  giving  the  board 
of  directors  of  the  district  oniimlted  power  to 
place  an  excessive  valuation  upon  the  property 
within  the  district  for  the  purposes  of  a  bond 
issue. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {  870;  Dec.  Dig.  «=»  289; 
Eminent  Domain,  Cent.  Dig.  §i  180-187 ;  Dec. 
Dig.  <8=71.] 

2.  CONSTITDTIONAI.  Law  ®=i»289  —  Buineni 
Domain  <©=>71— Dub  Pbocess  of  Law— Tak- 
ing Pbopebty— Irbigation  Distbicts. 

Chapter  172,  Acts  33d  Leg.,  provides  for 
the  organization  of  public  irrigation  districts. 
Const,  art  1,  Si  17.  19,  forbids  the  taking  of 
property  without  adequate  compensation,  unless 
by  consent  and  by  due  process  of  law.  Held, 
that  the  statute  is  not  unconstitutional  as  au- 
thorizing the  directors  of  an  irrigation  district 
to  take  property  without  due  process,  and  with- 
out the  owner's  consent;  section  24  providing 
the  process  for  acquirement. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S.  £70;  Dec.  Dig.  «=»289; 
Eminent  Domain,  Cent  Dig.  ff  180-187 ;  Dec. 
Dig.   ®=>71.] 

3.  Statutes  «=»64— Pabtial  Irvaudht— £r- 

rECT. 

That  the  particular  provision  of  chapter 
172,  Acts  33d  Lieg.,  relating  to  irrigation  dis- 
tricts, which  makes  the  declaration  of  the  dis- 
trict court  as  to  the  validity  of  bonds  issued 
final,  may  be  unconstitutional,  does  not  vitiate 
the  remainder  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  §S  68-66,  195;    Dec.  Dig.  i3=364.] 

4.  Eminent  Domain  «=>2— Takisq  of  Pbop- 
ebty—Taxation  OF  KlFAKIAN  KlOHTS. 

Where  land  has  been  incorporated  within 
an  irrigation  district  according  to  statute,  taxa- 
tion of  riparian  rights  belonging  to  owners  of 
land  within  such  district  does  not  constitute  a 
taking  of  property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent   Dig.  K  3-12;  Dec.  Dig.   ^=2.J 

Appeal  from  District  Court  Ward  (boun- 
ty; S.  J.  Isaacks,  Judge. 

Action  by  George  B.  Barstow  and  others 
against  the  Ward  County  Irrigation  Dis- 
trict No.  1,  to  enjoin  the  sale  of  certain 
bonds.  From  an  order  denying  the  writ 
plalDtiffs  appeal.    Affirmed. 

J.  W.  Parker,  of  Pecos,  and  B.  W.  Baker, 
of  Barstow,  for  appellants.  Buck  &  Starley, 
of  Pecos,  for  appellee. 

HARPER,  C.  J.  Plaintiffs  filed  their  pe- 
tition for  injunction,  seeking  to  enjoin  the 
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sale  of  certain  bonds  issued  by  the  defendant 
The  cause  was  set  down  for  bearing,  and  no- 
tice given  to  defendant  to  appear  and  show 
cause  why  the  injunction  should  not  issue. 
Hearing  was  had  in  racation,  and  order  en- 
tered denying  the  writ,  from  wbldi  this  ap- 
peal is  taken. 

The  petition  alleges:  That  the  defendant  Is 
a  public  irrigation  corporation,  organized 
under  chapter  172,  Acts  of  Thirty-Third  Leg- 
islature of  Texas  (Vernon's  Sayles"  Ann.  CIt. 
St  1914,  arts.  5107—1  to  5107—105).  That 
prior  to  the  organization  of  the  district 
plaintiffs  were  the  owners  of  certain  lands, 
now  incorporated  in  the  district  with  estab- 
lished water  rights  Issued  by  the  Barstow 
Irrigation  Company,  a  private  corporation, 
and  which  said  company  bad  contracted  to 
furnish  water  to  all  of  plaintiffs'  lands  at 
$1.50  per  acre.  That  defendant  purchased 
the  said  Irrigation  company's  plant  and 
thereupon  said  Barstow  Irrigation  Ck>mpany 
went  out  of  existence,  and  thereafter  refused 
to  further  comply  with  its  contracts  with 
plaintiffs.  That  by  the  purchase  aforesaid, 
the  defendant  assisted  the  said  company  in 
breaking  contracts,  and  thereby  seeks  to  take 
from  plaintiffs  their  valuable  water  rights 
acquired  aforesaid,  and  now  seeks  to  force 
defendants  to  pay  a  much  larger  price  for 
their  water,  and  now  seeks  to  force  plaintiffs 
to  pay  the  same  price  for  water  that  people 
owning  nonrlparlau  lands  have  to  pay,  and 
by  this  means  has  divested  the  plaintiffs  of 
important  vested  rights.  That  said  lands 
have  been  assessed  at  a  fictitious  and  exces- 
sive valuation  for  the  purpose  of  issuing 
bonds  in  excess  of  the  constitutional  limit 
to  wit  one-fourth  of  the  actual  value  of 
the  lands  Included  in  the  district  That 
the  bonds  to  the  amount  of  $525,000  have 
been  issued  and  a  portion  of  them  sold  and 
the  balance  are  now  about  to  be  sold.  That 
because  of  the  excessive  valuation  and  ctm- 
sequent  tax  levy,  plaintiffs'  lands  are  mate- 
rially depreciated  in  value,  etc.,  and  pray 
that  the  proposed  sale  of  the  bonds  not  sold 
be  enjoined,  the  defendant  answered  by 
plea  in  bar,  res  adjudlcata,  and  spectSc  de- 
nials of  the  allegations  in  the  petition. 

[1, 2]  Plaintiffs  contend  that  the  statute 
under  which  the  defendant  is  organized  is  un- 
constitutional, because  in  violation  of  sec- 
tion 19  of  article  1  of  the  Constitution  of 
Texas,  in  that  the  effect  is  to  deprive  the 
plaintiffs  of  their  property  rights,  otherwise 
than  by  due  course  of  law:  First  because  the 
act  provides  that  the  Judgment  of  the  district 
court  of  this  county,  holding  the  bond  issue 
valid,  is  final,  from  which  no  appeal  can  be 
taken.  Further  that  the  act  of  the  Legisla- 
ture is  violative  of  section  17,  art  1,  of  the 
Constitution  of  Texas,  which  is  that  "no  per- 
son's property  shall  be  taken,  damaged  or  de- 
stroyed for,  or  applied  to,  public  use  without 
adequate  compensation  being  made,  unless 
by  the  consent  of  such  person,"  (a)  because 
the  act  gives  the  board  of  directors  of  the 


district  unqnalifled  and  unlimited  power  to 
place  a  fictitious,  excessive,  and  unlimited 
valuation  upon  the  property  included  In  its 
territory,  irrespective  of  its  true  valuation ; 
and  (b)  because  it  authorizes  the  defendant 
to  take  away  from  the  plaintiffs,  wlthont 
their  consent  their  riparian  rights  (1.  e.,  their 
rights  to  take  water  from  the  stream  at 
their  own  expense). 

The  answer  to  the  foregoing  propositions 
is  that  the  act  is  not  violative  of  the  articles 
of  the  Constitution  named,  because  it  does 
not  admit  of  an  excessive  valuation  for  the 
purpose  of  a  bond  issue,  but  provides  tbat 
bonds  may  be  issued  to  the  amount  one- 
fourth  of  the  actual  value  of  the  lands  of  the 
district  and  no  more ;  and  the  facts  in  the 
record  sustain  the  trial  court  in  holding  that 
there  was  no  excessive  valuation  for  the  par- 
pose  of  the  bond  issue.  Nor  is  the  act  sub- 
ject to  the  criticism  that  it  authorizes  the 
directors  to  take  property  without  due  pro- 
cess and  without  consent  of  the  owner.  Sec- 
tion 24  of  the  act  expressly  provides  the  pro- 
cess by  which  same  may  be  lawfully  acquired. 

[3]  As  to  the  other  question  suggested,  that 
the  act  is  unconstitutional,  because  it  pro- 
vides for  the  district  court  to  declare  the 
bonds  valid  without  appeal.  It  is  not  neces- 
sary to  here  pass  upon  that  part  of  the  act 
because,  from  the  showing  here,  the  bonds 
were  lawfully  issued,  regardless  of  the  de- 
cree of  the  district  court  in  their  favor ;  and, 
if  this  particular  provision  of  the  act  should 
be  unconstitutional,  it  would  not  vitiate  the 
whole  act  and  the  bonds  issued  in  accordance 
with  all  the  other  provisions  become  valid 
and  binding  obligations.  The  act  for  the 
purposes  of  the  bond  issue  in  question  Is  ctxi- 
stltutlonal. 

We  cite  and  approve  the  oplnlcm  in  the  case 
of  Wharton  County  Drainage  District  No.  1 
V.  Hlgbee,  149  S.  W.  381,  and  refer  thereto 
for  additional  reasons  why  the  act  is  consti- 
tutional, in  that  it  is  authorized  by  section 
52  of  article  3  of  the  Constitution  of  Texas. 

[4]  Ai^ellants  further  contend  that  U 
the  act  is  not  unconstitutional  for  the  rea- 
sons given  above,  the  defendant  should  be 
restrained  from  selling  the  unsold  bonds  be- 
cause the  act  does  not  authorize  it  to  assess 
and  tax  plaintiffs'  lands  without  first  con- 
demning their  riparian  rights.  We  are  not 
sure  of  the  point  Intended  by  this  paragraph 
of  the  plaintiffs'  petition,  but  If  it  is  ex- 
pressed by  the  above  sentence,  the  answer  Is 
that  to  tax  plaintiffs'  lands  which  have  been 
Incorporated  within  the  Irrigation  district 
in  the  way  provided  by  statute  Is  in  no  sense 
a  taking  of  their  riparian  rights,  but  in  taxing 
the  lands  defendant  Is  enabled  to  insure 
plaintiffs'  full  enjoyment  of  their  rights.  If, 
as  asserted  in  another  part  of  the  petition, 
the  trustees  of  the  district  should  attempt  to 
take  water,  to  which  plaintiffs  are  entitled 
by  reason  of  having  established  water  rights, 
and  undertake  to  give  it  to  lands  not  so  en- 
titled, then  plaintiffs  would  be  entitled  te 
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tbeli  restraining  order,  unless  the  district  ac- 
quired such  rights  as  provided  by  law,  bat 
gnch  au  act  could  in  no  wise  affect  the  legal- 
ity cf  the  bonds  lasned. 

The  order  of  the  district  Judge  refusing 
the  writ  is  therefore  alBrined. 


HABF  T.  HAMII/TON.    (No.  788.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
May  15,  1915.     On  Motion  for  Rehear- 
ing, Jane  6,  1915.) 

L  Anivais  «=»26— Agisteb's  Lien. 

One  pasturing  cattle  for  a  purchaser,  who 
had  given  a  note  and  a  chattel  mortgage  for 
the  purchase  money,  and  who  bad  agreed  to 
pa>'  $600  on  account  of  pasturage,  had  a  lien 
upon  the  cattle  remaining  in  his  possession,  as 
against  the  purchaser,  as  security  for  bis  debt. 

[Ed.   Note.— For   other    cases,    see    Animals, 
Cent  Dig.  Sf  54-69;   Dec.  Dig.  «='26.] 

2.  Fbattds,    Statute   of  «=»3^— Pboiobe  to 
Answeb  tob  Debt  ov  Anothsb. 

Upon  the  surrender  of  a  debt  against  anoth- 
er in  consideration  of  a  third  person's  promise 
to  pay  it,  only  the  promise  and  the  debt  of  the 
promisor  remain,  and  the  primary  debt  is  dis- 
charged, so  that  there  can  be  no  collateral  lia- 
bility, within  the  statute  of  frauds,  which  re- 
lates to  promises  which  are  distinctly  collat- 
eral to  the  undertaking  of  the  party  originally 
Uable. 

[Ki.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  i  49;  Dec.  Dig.  €=>32.] 

3.  Fbadds,   Statute   or  «=»23— Pboiuse  to 
Pat  Debt  of  Anotheb— Okiginai.  ob  Col- 

LATKBAI.  PBOinSB. 
Where  cattle  were  sold  by  defendant,  and 
payment  secured  by  chattel  mortgage,  and  the 
purchaser  became  indebted  to  plaintiff  for  their 
pasturage,  and  upon  a  settlement  agreed  to  pay 
plaintiff  |>600,  and  defendant,  after  his  transfer 
of  the  mortgage,  acting  with  the  purchaser, 
sold  the  cattle  remaininj;  in  pasture  and  prom- 
ised to  pay  the  amount,  m  consideration  of  their 
ppspcssion,  the  plaintiff  relinquished  a  lien  or 
right  to  possession,  and  defendant  acquired  pos- 
session, to  which  he  was  not  otherwise  entitled, 
so  that  the  defendant's  promise,  though  not  ex- 
tinguishing the  original  indebtedness,  was  an 
original  promise,  not  within  the  statute  of 
frauds ;  and  even  if  defendant  was  a  mere 
a^ent  of  his  assignee,  yet  where  he  was  inter- 
ested in  the  mortgage,  and  admitted  that  he  was 
obliged  to  pay  it,  his  parol  promise  to  pay  the 
amount  out  of  the  proceeds  of  sale  was  not 
within  the  statute,  so  that  plaintiff  might  recov- 
er thereon. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  IMg.  i§  18,  19;   Dec  Dig.  <S=»23.] 

4.  Contracts  ®=351 — Considebation — "Ben- 
efit" to  Pbomisob. 

A  valuable  consideration  for  a  promise  may 
consist  of  a  benefit  to  the  promisor;  "benefit" 
meaning  that  the  promisor  has,  in  return  for 
his  promise,  acquired  some  legal  right  to  which 
he  would  not  otherwise  have  been  entitled. 

[Ed.    Note.— For  other   cases,   see   Contracts, 
Cent.  Dig.  H  223,  224 ;   Dec.  Dig.  «=»51. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Benefit.] 

6.  CoNTBACTS   iS=52— Consideration — "Det- 
sntENT"  to  Fbomisee. 

A  valuable  consideration  for  a  promise 
may  consist  of  a  detrimcbt  to  the  promisee; 
"detriment"  meaning  that  the  promisee  has,  in 
return    for    the   promise,    forborne    some   legal 


right  which  he  otherwise  would  have  been  en- 
titled to  exercise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  223,  224;    Dee.  Dig.  <S=s52. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Detriment.] 

On  Motion  for  Behearing. 

6.  PI.BDGBS  *5»11— What  Conbtttdtes. 

While  an  actual  delivery  usually  accompa- 
nies and  constitutes  a  pledge  of  personal  prop- 
erty, yet,  where  property  is  already  it  the  hands 
of  a  creditor,  au  agreement  that  it  may  be  held 
as  collateral  security  still  leaves  the  transac- 
tion a  "pledge." 

[EM.  Note.— For  other  cases,  seei  Pledges, 
Cent  Dig.  {$  28-36;   Dec.  Dig.  «=>11.] 

7.  Fbauds,    Statute   of   <8=>33— Consideba- 
TioN — Benefit  to  Pbomisob. 

Where  the  seller  of  cattle  took  a  diattel 
mortgage  on  them  which  permitted  foreclosure 
only  by  public  sale,  assigned  his  mortgage,  and, 
in  order  to  get  possession  from  one  to  whom 
the  purchaser  had  agreed  to  pay  a  certain 
amount  for  pasturage,  in  order  that  a  private 
sale  might  be  made,  agreed  to  pay  such  amount 
or  to  pay  it  out  of  the  proceeds  of  the  sale,  his 
interest  in  the  mortgage,  which  he  admitted  he 
was  "behind,"  together  with  his  possession  of 
the  cattle,  were  a  benefit  sufficient  to  sustain 
bis  promise  to  pay  the  amount  due  for  pastur- 
age. 

(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §$  50-53,  56 ;  Dec.  Dig.  <S=» 
33.] 

Appeal  from  Floyd  County  Court;  Chas. 
H.  Veale,  Special  Judge. 

Action  by  R.  N.  Ilamllton  against  A.  E. 
Harp  and  others.  Judgment  for  plaintiff, 
and  defendant  Harp  apiwals.    Affirmed. 

Martin,  Kinder,  Russell  &  Zimmerman,  of 
Plalnvlew,  for  appellant  A.  P.  McKlnnon, 
of  Floydada,  and  Mathes  &  Wllliains,  of 
Plalnvlew,  for  appellee. 

HENDRICKS,  J.  C.  W.  Morgan  pastured 
certain  cattle  with  B.  N.  Hamilton,  the  ap- 
pellee. On  account  of  some  dispute,  with 
reference  to  the  pasturage  bill,  Morgan  and 
Hamilton  had  a  settlement;  the  former 
agreeing  to  pay  the  latter  the  biuu  of  $600, 
on  account  of  said  pasturage.  Previous  to 
that  time,  the  cattle  had  been  purchased  by 
Morgan  from  the  son  of  A.  E.  Harp;  the 
latter  negotiating  the  sale  of  said  cattle  for 
his  son.  Morgan  executed  a  note  to  A.  E. 
Harp,  the  appellant  herein,  also  a  chattel 
mortgage  on  the  cattle,  representing  the  pur- 
chase money,  which  mortgage  also  covered 
certain  feed.  The  note  and  chattel  mortgage 
became  considerably  overdue,  and. a  majority 
number  of  the  cattle  were  tsold,  and  shipped, 
with  23  head  left  In  Hamilton's  pasture ;  the 
latter  claiming  that  said  number  were  re- 
tained by  him  as  an  agistment  for  the  pay- 
ment of  the  pasture  debt  The  mortgage  and 
note  held  by  Harp  in  the  meantime  had  been 
transferred  to  one  Wilklns,  of  Oklahoma 
City. 

Harp,  who  had  transferred  the  mortgage 
and  note  to  Wllklns,  acting  with  Morgan,  sold 
the  remnant  of  the  cattle  to  one  Cox,  and 
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Hamilton  alleges  tbat  Harp,  claiming  a  mort- 
gage on  the  cattle,  obtained  the  possession 
of  the  same  from  him  upon  the  agreement 
that  Harp  would  weigh  and  deliver  the  cat- 
tle to  the  purchaser,  and  pay  the  pasturage 
debt  out  of  the  proceeds  of  the  cattle ;  tbat 
be  (Hamilton)  bad  refused  to  deliver  said  23 
head  of  cattle  to  Harp  and  Morgan  until  said 
debt  for  pasturage  was  paid,  but  finally  de- 
livered the  same  upon  the  representation 
and  promise  of  Harp. 

The  application  of  the  statute  of  frauds, 
as  to  the  promise  of  Harp  to  pay  the  debt  of 
Morgan,  Is  the  real  Issue  in  tl)is  cause. 

The  Jury,  upon  the  submission  of  special 
issues  by  the  trial  court,  found  every  Issue 
in  favor  of  Hamilton  and  against  Harp 
and  Morgan,  finding  against  Harp  tbat  he 
agreed  to  pay  the  sum  owing  by  Morgan  for 
pasturage  at  the  time  of  the  delivery  of  the 
23  head  of  cattle  by  Hamilton,  also  finding 
more  specifically  that  the  cattle  were  taken 
from  plaintiff's  possession  upon  the  promise 
and  agreement  tbat  Haip  would  hold  |600 
out  of  the  proceeds  of  their  sale,  if  Hamilton 
would  deliver  the  cattle. 

In  support  of  the  judgment,  we  conclude 
that  Harp  was  Interested  in  the  mortgage  on 
account  of  statements  testified  to  by  wit- 
nesses claimed  to  have  been  made  by  Harp 
with  reference  to  the  chattel  mortgage^ 
coupled  with  the  testimony  of  Harp  that 
be  stood  behind  the  mortgage. 

[1]  Hamilton  had  a  second  Uen  upon  the 
cattle  and  was  entitled  to  the  possession  of 
the  same  as  security  for  the  payment  of  his 
debt  There  is  a  contention  by  Harp  that, 
as  the  agent  of  WUkins  holding  the  mort- 
gage, he  had  the  right  to  take  possession  of 
the  cattle  after  the  maturity  of  the  debt  and 
default  by  Morgan.  However,  this  right,  un- 
der the  peculiar  provision  of  the  mortgage, 
was  not  existent,  except  for  the  purpose  of 
selling  the  property  at  public  vendue.  He 
did  not  have  the  legal  right  to  obtain,  over 
Hamilton's  protest,  the  possession  of  said 
cattle  to  effectuate  a  private  sale  of  the 
same.  Neither  did  Morgan,  the  owner  of  the 
cattle,  have  the  right  to  demand  and  take 
possession  of  same  from  Hamilton,  destroy- 
ing the  agister's  second  lien,  without  the  pay- 
ment of  the  debt ;  and  Hamilton  had  a  right 
to  bold  the  cattle  until  they  were  taken  by 
one  entitled  thereto  under  proper  legal  pro- 
cess. 

Appellant  asserts  a  proposition,  as  a  final 
test,  tbat  if  the  original  debtor  is  not  dis- 
charged, and  If  the  original  debt  continues 
to  subsist,  the  promise  is  within  the  statute. 
Appellant  is  evidently  deducing  this  propo- 
sition from  some  expressions  by  our  own 
courts,  not,  however,  applicable  in  the  slight- 
est to  the  status  of  cause  presented  here. 

[2]  The  courts,  of  course,  have  always  held 
without  any  contradiction  that  upon  surren- 
der by  one  of  an  obligation  against  another. 
In  consideration  of  a  promise  by  a  third  per- 
son to  pay  that  debt,  though  the  promise, 


when  made,  is  in  a  sense  an  obligation  to  pay 
the  debt  of  another,  however,  when  the  pri- 
mary debt  is  discharged,  there  is  no  such 
thing  as  another's  debt;  there  is  only  one 
promise  and  one  debt  remaining  (the  promis- 
or's), and  there  can  be  no  collateral  liability. 
-That  was  the  condition  disclosed  by  the  case 
of  Warren  v.  Smith,  24  Tex.  4S6,  76  Am.  Dec. 
115,  cited  by  appellant.  The  Supreme  Court, 
however,  announced  thia  rule  in  tbat  case, 
which  has  always  been  the  primary  principle 
in  connection  with  this  statute: 

"It  is  well  settled  tliat  the  clause  of  the  stat- 
ute of  frauds,  which  relates  to  promises  to 
answer  for  the  debt  •  •  •  of  another  per- 
son, has  reference  to  promises  which  are  dis- 
tinctly collateral  to  the  undertaking  of  the  par- 
ty originally  liable" 

— and  which  rule  is  really  the  principal  ba- 
sis of  the  opinion  of  Justice  DunkUn,  in  the 
case  of  Williams  v.  City  National  Bank,  ICC 
S.  W.  130,  cited  by  appellant  in  his  brief, 
and  argued  to  the  court,  as  sustaining  his 
position.  As  disclosed  by  tbat  case,  the 
promise,  whatever  may  be  said  of  the  con- 
sideration moving  to  WlUIams,  the  promisor, 
was  distinctly  one  of  a  collateral  nature. 

[3-{]  But  appellant  would  be  unable  to 
find  a  case  by  our  Supreme  Ck)urt,  or  any 
other  considered  case  by  any  other  Supreme 
Court,  that  if  a  third  party  promises  a  cred- 
itor that  he  will  pay  such  creditor  the  ante- 
cedent debt  of  another  person,  upon  a  sufB- 
clent  independent  consideration  moving  to 
the  promisor,  where  the  promise  and  liabil- 
ity to  pay  are  primary,  and  not  collateral, 
such  k  promise  is  within  the  statute  of 
frauds,  because  the  original  debt  continues  to 
exist.  In  Muller  v.  Biviere,  59  Tex.  612, 
46  Am.  Bep.  291,  the  court  distinctly  an- 
nounced that  it  is  not  essential  in  ail  cases 
tbat  the  original  liability  should  have  been 
extinguished  by  virtue  of  a  plaintiff's  prom- 
ise to  pay  the  debt  of  a  third  person;  the 
court  meaning  that  there  are  promises  upon 
independent  considerations  creating  an  in- 
dependent duty  upon  the  part  of  the  promis- 
or to  pay  the  debt,  though  the  original  debt 
Is  still  existent,  and  that  such  promise  is 
not  within  the  statute. 

An,  we  interpret  this  record,  appellant's 
contention  that.  If  the  original  debt  contin- 
ues, the  promise  Is  within  the  statute,  if  sus- 
tained, would  really  place  us,  in  principle,  io 
oi>position  to  the  line  of  cases,  where  a 
third  party  promises  to  pay  a  creditor  an- 
other's debt,  upon  some  valuable  considera- 
tion, extended  by  the  debtor  to  him  (the 
promisor).  In  those  cases,  though  the 
promisor  l)ecome8  the  principal,  and  the 
debtor  becomes  the  surety,  as  between  them- 
selves, however,  to  the  creditor,  tbey  are 
both  primarily  liable,  not  one  for  another, 
and  the  original  debt  is  not  discharged,  bat 
the  promisor,  ujMn  an  independent  consid- 
eration to  him,  on  account  of  a  business  con* 
cern  of  his  own,  makes  the  debtor's  obliga- 
tion his  obligation.  Spann  v.  Cochran  &  Ew- 
Ing,  63  Tex.  242;  Morris  v.  Gaines,  82  Tez. 
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257,  17  S.  W.  538;  Leinm<m  ▼.  Box,  20  Tex. 

333. 

AppeUant  says,  boweTer,  that  the  case  of 
Starr  t.  Taylor,  66  S.  W.  eS43,  by  tbe  San 
Aotonlo  court,  "ia  exactly  in  point,  especially 
where  there  Is  no  agreement  to  discharge  the 
original  debtor."  If,  In  that  cause,  Miller, 
the  debtor  of  Taylor's,  tamed  over  a  crop  to 
Starr,  In  consideration  that  Starr  would  pay 
Miller's  debt  to  Taylor,  and  tbe  promise  was 
one  of  primary  liability,  and  not  collateral,  it 
Is  In  direct  conflict  with  the  Supreme  Ck)urt, 
according  to  the  rule  announced  In  the  cases 
dted;  and  if  the  status  of  the  case  is  as 
stated  by  ns,  in  principle,  it  is  really  in  con- 
flict with  the  case  of  Lyons  t.  Daugherty,  2G 
S.  W.  146,  decided  by  the  same  court  and  the 
same  judge.  Reading  the  Starr-Taylor  Case, 
we  are  unable  to  definitely  state  tbe  nature 
of  the  promise  finally  considered.  There  is, 
however,  an  intimation,  in  tbe  opinion,  that 
the  promise  is  a  collateral  one. 

"  *  •  •  There  are  two  kinds  of  promises 
of  extensive  use  in  the  dealings  of  community, 
which,  in  form  and  effect,  very  much  resem- 
ble each  other;  each  being  to  answer  or  pay  a 
debt  already  due  or  owing  from  a  third  person, 
yet  wholly  different  in  respect  to  the  motive 
and  consideration.  In  tbe  one  dass  tbe  prom- 
isor has  no  personal  interest  nor  concern,  and 
hig  undertaking  is  made  solely  upon  some  fresh 
consideration  passing  between  the  creditor  and 
his  debtor.  This  class  ia  within  the  statute. 
In  the  other,  the  promise  may  be  in  the  same 
form,  and,  when  performed,  may  have  tbe  same 
effect,  but  it  is  made  as  tjie  incident  of  some 
new  dealing  in  which  the  promisor  is  himself 
concerned  and  open  a  consideration  passing 
between  tbe  creditor  or  the  debtor  and  himself. 
This  class,  which  may  include  a  great  variety 
of  particular  examples,  is  not  within  the  stat- 
ute."   Maflory  v.  Gillette,  21  N.  Y.  420. 

This  is  a  clear,  general  presentation  of  the 
two  classes,  though  we  are  not  adopting  the 
particular  statement;  with  reference  to  the 
second  class,  when  it  is  said  that  the  promise 
In  that  Class  may  be  in  the  same  form  as  the 
promise  in  the  first  class.    This  we  tried  to 
make  plain,  Inefficiently  perhaps.  In  the  cause 
of  Enterprise  Trading  Co.  v.  Bank  of  Crowell, 
167  S.  W.  297,  a  case  where  a  corporation 
had  turned  over  the  principal  corpus  of  its 
property  to  a  stockholder  and  director  as  a 
managing  trustee,  and  for  aught  we  know, 
upon  a  reasonable  compensation  for  his  serv- 
ices, to  sell  said  property  for  the  purpose  of 
concluding  tbe   affairs   of   the  corporation. 
This  trustee,  with  the  knowledge  of  the  oth- 
er directors,  was  about  to  remove  the  prop- 
erty to  another  portion  of  the  state  and  con- 
vert it  Into  the  stock  of  a  new  corporation; 
and  tbe  bank,  as  pledgee  of  some  of  the  stock 
to  another's  debt,  intending  to  enjoin  the  re- 
moval by  this  managing  trustee  of  said  prop- 
erty for  said  purpose,  forbore  this  right  In 
consideration  of  the  promise  of  the  managing 
trustee  to  pay  the  debt.    We  held  that  this 
particalar  managing  director  and  trustee,  in 
possession  of  said  property,  being  equitably 
Interested  in  the  goods  as  a  stockholder  and 
of  any  surplus  remaining  after  its  debts  were 
paid,  and  entitled  to  reasonable  compensation 


for  Ms  services,  and  having  obtained  a  right 
against  the  promisee  to  remove  the  goods, 
which  the  latter  could  have  compelled  him  to 
relinquish,  the  transaction  embraced  a  suffi- 
cient moving  consideration  to  the  promlnor 
to  sustain  his  promise,  which  was  si'ln>ary, 
not  collateral,  to  pay  said  debt  TLe  promis- 
or acquired  a  right  which  be  would  not  have 
enjoyed  if  the  bank  had  not  relinquished  the 
right  it  possessed.  The  detriment  to  the 
promisee  merged  into  a  benefit  to  the  prom- 
isor. Though  not  cited,  the  case  In  principle 
is  sustained  by  the  cases  of  Emerson  v.  Slat- 
er, 22  How.  28,  16  li.  Ed.  360,  and  Davis  v. 
Patrick,  141  U.  S.  470,  12  Sup.  Ct  58,  35  L. 
Ed.  826,  where  stockholders  of  corporations 
made  certain  promises. 

When  Hamilton  delivered  the  cattle  to 
Harp  and  Morgan,  for  the  purpose  of  effec- 
tuating the  previous  contract  of  sale,  he  re- 
linquished a  right  which  Harp  could  not  oth- 
erwise have  extinguished,  except  by  taking 
possession  of  the  cattle  for  the  purpose  re- 
cited in  the  mortgage,  not  for  the  purpose  of 
private  sale.  Harp,  being  behind  the  mort- 
gage and  interested,  acquired  a  legal  right  to 
the  possession  of  the  property,  which,  un- 
der the  law,  be  did  not  theretofore  possess. 

To  go  back  to  elementary  principles  for  a 
moment: 

"A  valuable  consideration  for  a  promise  may 
consist  of  a  bene0t  to  tbe  promisor  or  a  detri- 
ment to  the  promisee.  •  •  •  Benefit,  as  used 
in  this  rule,  means  that  the  promisor  has,  in 
return  for  his  promise.'  acauired  noma  legal 
right  to  which  he  would  not  otherwise  have 
been  entitled.  Detriment  means  that  tbe  prom- 
isee has,  in  return  for  the  promise,  forborne 
some  legal  right  which  he  otiierwise  would  have 
been  entitled  to  exercise."  Page  on  Contracts, 
vol.  1,  S  274. 

When  Hamilton,  under  tbe  conditions,  re- 
Unquished  his  possession,  and  really  bis  lien, 
he  relinquished  a  legal  right  Harp  obtain- 
ed one  he  did  not  theretofore  possess.  Why, 
In  law.  Is  not  such  a  condition  as  presented 
In  this  record  a  detriment  to  the  promisee, 
also  In  law  the  acquisition  of  a  right  consti- 
tuting a  benefit  to  the  party  promising? 

If  Harp  made  a  promise  to  pay  the  debt, 
It  was  not  a  collateral  promise,  but  he  was 
Independently  liable,  though  Morgan  was  still 
liable.  Tbe  clearest  enunciation  we  have  of 
this  principle  Is  by  the  Court  of  Appeals  of 
New  York,  In  the  case  of  White  v.  Rintoul, 
108  N.  Y.  222,  15  N.  B.  320,  quoted  by  us  In 
Enterprise  Trading  Co.  Case,  and  which  we 
will  again  quote: 

"  •  •  •  Where  the  primary  debt  subsists, 
and  was  antecedently  contracted,  the  promise 
to  pay  it  is  original,  when  it  is  founded  on  a 
new  consideration  moving  to  the  promisor  and 
beneficial  to  him,  and  such  that  the  promisor 
thereby  comes  under  an  independent  duty  of 
payment,  irrespective  of  the  liability  of  tbe 
principal  debtor." 

However,  if  the  promise  was  one,  as  indi- 
cated by  a  finding  of  the  jury,  and  sufficient- 
ly supported  by  the  testimony,  as  to  tbe  real 
issue  in  this  cause,  that  Harp  agreed  to  bold 
$600  out  of  the  proceeds  of  tbe  sale  and  pay 
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the  debt.  If  plaintiff  would  deliver  the  cattle, 
for  other  reasons  the  contract  would  not  be 
within  the  statute  of  frauds. 

We  rather  lengthily  discussed  the  other 
X>hase  because  appellant  and  appellee,  in  their 
briefs,  follow  the  same  line,  and  we  desired, 
if  we  were  able,  to  clarify  the  positions. 

Our  statute  of  frauds  Is  based,  of  course, 
upon  the  English  statute.  The  leading  case 
of  Williams  r.  I^per,  3  Burr.,  as  extracted 
from  the  books  and  the  reports,  was  one 
where: 

"The  landlord  bad  a  legal  pledge.  He  enters 
to  distrain.  He  has  the  pledge  in  his  custody. 
The  defendant  agrees  that  the  goods  shall  be 
sold,  and  the  plaintiff  paid."  Browne  on  Stat- 
ute of  Frauds,  {  206,  p.  264. 

That  author  says: 

"It  seems  *  *  •  that  the  English  courts 
have  clearly  apprehended  the  force  of  William 
7.  Leper  as  embracing  mere  cases  of  a  trust 
Assumed  by  the  defendant  in  regard  to  property 
in  the  bands  or  under  the  control  of  tbe  plain- 
tiff, and  in  which  the  discharge  of  the  third 
person's  debt  was  merely  incidental  to  the  execu- 
tion of  that  trust"    Section  209. 

He  also  says  (section  206): 

"The  judges  really  treat  it,  not  as  a  promise 
to  pay  Uie  debt,  in  consideration  of  the  forbear- 
ance to  distrain,  •  •  •  but  as  a  transaction 
by  which  certain  goods  were  intrusted  out  of 
the  landlord's  constructive  possession,  and  put 
in  Leper's  hands,  for  the  purpose  of  his  convert- 
ing them  into  money  wherewith  to  pay,  among 
ouer  debts,  that  due  to  the  landlord.  It  was 
a  mere  case  of  agency  or  trust." 

In  that  cause  Leper,  as  an  agent  of  other 
creditors,  having  notice  of  the  landlord's  in- 
tention to  distrain  the  goods,  and  obtaining 
constructlTe  possession  of  the  property,  prom- 
ised the  landlord  to  pay  tbe  arrear  of  rent 
if  he  would  desist  from  distributing,  and  was 
held  liable.  There  are  numerous  cases,  Eng- 
lish and  American,  following  this  particular 
case,  to  the  effect  that  where  the  plaintiff 
has  relinquished  an  advantage  in  consequence 
of  tbe  defendant's  promise,  and  that  advan- 
tage has  inured  to  the  benefit  of  the  defend- 
ant, especially  if  the  promise  is  primary 
and  not  collateral,  tbe  statute  of  frauds  does 
not  apply.  Browne  on  Statute  of  Frauds,  { 
205,  notes. 

"From  the  circumstances  that  the  goods  in 
question  passed  into  the  hands  of  the  dcfeudant 
when  the  lien  was  relinquished,  it  might  be  in- 
ferred that  it  inured  to  his  benefit."  Browne, 
{205. 

In  this  case  Harp  contends  that  be  was 
merely  an  agent  He  could,  however,  be  an 
agent  for  Wllkins  and  also  interested  in  the 
subject-matter  of  tbe  mortgage.  We  pre- 
sume from  his  statement  that  he  was  behind 
the  mortgage;  that  he  meant  that  be  was  ob- 
ligated to  pay  it.  He  was  certainly  interest- 
ed, and  when  Hamilton  delivered  tbe  cattle, 
knowing  that  the  same  were  to  be  sold,  he 
necessarily  lost  bis  agister's  lien  when  Harp 
delivered  them  to  Cox;  and  Harp  obtained 
a  right,  under  tliis  agreement,  he  would  not 
have  otherwise  l>een  entitled  to;   and,  upon 


the  finding  of  tbe  Jury  that  Harp  promised 
to  pay  the  agister's  debt  out  of  the  proceeds 
of  the  sale,  upon  that  phase  of  tbe  case  Ham- 
ilton should  also  recover. 

Before  leaving  this  subject,  we  will  say 
that  we  might  have  decided  the  case  of 
Fletcher  v.  Puckett,  170  S.  W.  830,  upon  the 
sole  question  of  collateral  liability,  without 
tbe  discussion  of  what  constitutes  a  sufficient 
benefit  to  tbe  promisor,  as  a  new  considera- 
tion to  hint  We  bad  not  tbe  question  before 
us  in  that  cause  whether,  if  the  considera- 
tion to  the  promisor  had  been  sufiJcient,  but 
this  promise  being  collateral  and  not  primary, 
the  promise  would  not  be  within  the  statute. 
We  only  considered  tbe  question  of  tbe  suffi- 
ciency of  tbe  benefit  as  a  consideration  to 
tbe  promisor,  and,  holding  it  not  sufficient, 
held  that  the  statute  applied.  The  case  may 
leave  the  impression  that  if  tbe  benefit  to  the 
promisor  had  been  sufficient,  though  the 
promise  was  collateral,  tbe  statute  would  not 
apply.  That  is  an  undecided  question  by  this 
court  Neither  do  we  decide  this  question: 
If  tbe  promise  to  pay  tbe  debt  of  another  is 
one  of  assumed  primary  liability,  not  collat- 
eral, to  pay  such  debt,  but  Is  based,  not  upon 
a  consideration  as  a  benefit  to  the  promisor, 
but  merely  a  detriment  to  tbe  promisee, 
whether  tbe  premise  Is  within  or  without  tbe 
statute? 

There  are  no  other  assignments  deserving 
mention,  and  we  order  an  afflnnauoe  of  the 
Judgment 

On  Motion  for   Rehearing. 

We  desire  to  correct  tbe  statement  in  the 
original  opinion,  characterizing  the  lien  of 
Hamilton  upon  the  23  head  of  cattle  as  an 
agister's  lien.  Upon  the  testimony  of  Ham- 
ilton, and  upon  a  finding  of  the  Jury,  tbe  rec- 
ord develops  a  pledgee's  lien,  secondary,  of 
course,  to  the  mortgage  lien,  but  tbe  change 
of  the  form  of  tbe  security  does  not  assist 
the  appellant  in  tbe  case. 

[6]  It  is  true  that  an  actual  delivery  usual- 
ly accompanies  and  constitutes  a  pledge  of 
personal  property;  but,  where  property  is  al- 
ready in  tbe  hands  of  a  pledgee,  an  agreement 
that  it  may  be  held  as  collateral  security  by 
tbe  person  who  bas  the  possession  still  con- 
stitutes the  transaction  a  pledge.  Jones  on 
Pledges,  {  25,  p.  20. 

[7]  On  tbe  question  of  the  benefit  to  Harp, 
based  upon  the  record,  to  sustain  a  consid- 
eration to  him,  as  the  promisor  to  pay  the 
debt  of  another,  tbe  testimony  of  his  declara- 
tions of  his  Interest,  tibough  of  a  general 
nature,  added  to  his  own  testimony  that  he 
was  behind  tbe  mortgage,  coupled  with  the 
acquisition  of  tbe  possession  of  the  cattle, 
for  the  purpose  of  consummating  a  sale  of 
the  cattle  made  by  himself  and  Morgan  to 
C!ox  (a  right  which  was  theretofore  not  pos- 
sessed), are  amply  sufficient  for  that  purpose. 

The  motion  for  rehearing  Is  overruled. 
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HUMPHBETS  r.  DOUOIiASS.    (No.  465.) 

(Court  of  (HtQ  Appeals  of  Tezaa.    El  Paao. 

June  3,  1915.) 

1  Vendob  and  Pubchaskb  ®=>296,  816  — 
Reiibdies  of  Vendor— Lien— Amount. 
Where  plaintiff  bad  conveyed  a  lot  to  de- 
fendant by  warranty  deed,  part  of  tbe  purchase 
price  being  represented  by  notes  secured  by  a 
Tendor'a  lien,  and  agreed  to  give  defendant  im- 
mediate possession,  but  defendant  was  compelled 
to  buy  an  outstanding  tax  title,  and  after  one 
year  plaintiff  took  possessioa  of  the  premises 
from  defendant's  tenant,  neither  party  can  suc- 
ceed in  trespass  to  try  title,  nor  can  either  re- 
scind, but  the  plaintiff  can  recover  the  balance 
due  on  the  purchase  price,  less  tbe  amount  paid 
by  defendant  for  tbe  outstanding  tax  title,  and 
the  rental  value  of  the  property  during  the  time 
plaintiff  was  in  possession,  and  can  foredose  a 
lien  therefor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Si  832,  932,  933;  Dec. 
.Kg.  «=>296,  316.] 

2.  Vbkdob  and  Pubchaseb  iS=>285  —  Reme- 
dies OF  Vendor— Lien— Attobnet's  Fee. 

A  vendor  cannot  recover  an  attorney's  fee 
provided  for  in  vendor's  lien  notes  on  default 
in  making  payments,  where  no  part  of  the  debt 
was  due  at  Uie  time  suit  was  brought. 

(Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent.  Dig.  SS  80(^-807;  Dec.  Dig. 
•=»285.] 

3.  Vendob  and  Pttbohaseb  $=3286— Vxndob's 
Lien— Intebest. 

Where  vendor's  lien  notes,  payable  in  week- 
ly installments,  provided  for  interest  thereon, 
a  judgment  of  foreclosure  of  the  lien  for  the 
balance  due  after  deducting  the  amount  paid  by 
the  pnrduuer  for  an  outstanding  tax  title  and 
tbe  rental  value  during  tbe  time  the  vendor  was 
wrongfully  in  possession,  should  include  interest 
on  sudi  balance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent.  Dig.  |§  800-807;  Dec.  Dig. 
♦=>286.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  G.  Kittrell,  Special  Judge. 

Action  by  Delllali  Humphreys  against  Vin- 
cent Douglass  and  Joe  Johnson,  in  which  the 
latter  disclaimed.  Judgment  for  part  only  of 
the  relief  claimed,  and  plaintiff  appeals.  Be- 
versed  and  rendered  for  plaintiff. 

Van  Velzer  &  Lewis  and  W.  J.  Howard,  all 
of  Houston,  for  appellant  Green  &  Boyd, 
of  Houston,  for  appellee. 

WALTHALL,  J.  This  suit  was  brought 
by  appellant  against  appellee  and  Joe  John- 
son, in  form  of  trespass  to  try  title,  with  a 
count  for  title  and  possession  under  a  re- 
scinded contract  of  sale  as  an  alternative 
remedy,  and  by  supplemental  petition  recov- 
ery In  debt  and  foreclosure  was  prayed. 

Defendant  Johnson  disclaimed.  Defend- 
ant Douglass  answered  by  admitting  his  pur- 
chase from  plaintiff,  alleged  the  purchase  of 
an  outstanding  title  from  a  third  person,  filed 
a  cross-action  in  trespass  to  try  title,  and 
prayed  for  damages  for  the  value  of  use  of 
the  premises  while  they  were  in  the  posses- 
sion of  appellant  The  case  was  tried  with- 
out a  Jury. 
T 


The  trial  court  denied  both  counts  in  tres- 
pass, denied  a  rescission,  allowed  recovery 
to  the  vendee  for  the  amount  paid  to  acquire 
the  outstanding  (tax)  title,  awarded  damages 
to  defendant  on  his  cross-action  against 
plaintiff  while  the  premises  were  occupied  by 
her  after  sale  to  defendant,  and  rendered 
Judgment  in  favor  of  plaintiff  for  what  tbe 
court  estimated  to  be  tbe  balance  of  the  un- 
paid purchase  money  with  foreclosure  against 
defendant  with  writ  of  possession  in  favor 
of  defendant,  pending  foreclosure  sale.  The 
trial  court  filed  no  finding  of  fact,  except  the 
findings  stated  in  the  judgment 

Findings  of  Fact 

On  the  27th  day  of  February,  1912,  Delilah 
Humphreys  was  the  owner  of  lot  6,  block 
116,  Bruner  addition  to  the  city  of  Houston, 
the  property  in  controversy,  and  on  that  date, 
sold  and  conveyed  the  property  by  general 
warranty  deed,  to  Vincent  Douglass,  for  a 
consideration  of  |100  paid  in  cash,  and  a 
promissory  note  for  $400  to  be  paid  in  65 
installments,  each  month,  to  begin  with  April 
1,  1912,  of  $6  per  month,  and  one  installment 
of  $10;  the  unpaid  balance  of  the  purchase 
money  was  expressed  in  the  deed  and  note, 
and  tn  said  deed  and  note  a  vendor's  lien 
was  expressly  retained  to  secure  the  payment 
of  the  said  unpaid  balances  of  the  purchase 
money.  The  note  provided  for  the  payment 
of  6  per  cent  Interest  and  on  default,  10  per 
cent  on  principal  and  Interest  then  due  as 
collection  fees,  and  a  failure  to  pay  any  in- 
stallment of  principal  or  interest  would  ma- 
ture all  unpaid  amount  of  principal  at  the 
option  of  the  bolder.  None  of  the  deferred 
payments  were  made  on  the  notes.  At  the 
time  of  the  conveyance,  appellant  was  in 
possession  of  the  premises  through  a  tenant. 
Nothing  was  said  between  seller  and  buyer 
as  to  the  possession  of  the  premises  before 
final  payment  of  the  purchase  money,  nor  is 
there  anything  in  tbe  deed  as  to  possession 
of  the  premises.  About  April  6th,  after  the 
execution  of  the  deed  and  notes,  appellee 
found  that  the  property  had  been  sold  for 
taxes  on  December  19,  1910,  under  an  execu- 
tion and  order  of  sale  in  consideration  of 
$29.63,  and  against  appellant  Appellee  re- 
deemed the  property  by  paying  to  the  pur- 
chaser $76  on  April  6,  1912.  Shortly  after 
the  purchase  from  appellant  (time  not  fixed) 
appellee,  without  objection  from  api)ellant 
and  with  her  knowledge,  had  the  renter  of 
the  premises  to  attorn  to  Iilm  for  rent  and 
collected  rent  and  continued  to  hold  posses- 
sion by  tenant  for  about  one  year,  when  ap- 
pellant, without  appellee's  consent,  moved  in- 
to and  took  possession  of  the  premises,  and 
appellee's  tenant  then  moved  out  To  our 
minds,  the  evidence  discloses  an  implied 
agreement  that  the  appellee  should  have  pos- 
session of  the  premises  from  the  date  of  the 
purchase.     The  appellant  was  in  possession 
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about  26  months.  Appellant  in  ber  brief  filed, 
admits  tbat  the  $75  paid  to  redeem  from  tax 
sale  sbould  be  allowed.  No  part  of  tbe  debt 
was  due  at  the  time  of  filing  the  suit. 

Conclusion. 

[1]  We  reach  tbe  conclusion  that  bolih 
counts  In  trespass  should  be  denied,  tbe  re- 
scission of  the  grant  sbould  be  denied,  a  re- 
covery to  tbe  vendee  for  the  $75  paid  for  re- 
demption of  the  property  from  tax  sale 
should  be  allowed,  and  tbat  appellant  should 
have  Judgment  for  the  balance  due  on  the 
purchase  price,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  less  the  value 
of  the  rent,  which  we  hold  to  be  appellee's 
measure  of  damage,  in  this  case,  for  the  un- 
lawful detention  of  the  premises  during  the 
time  appellant  tias  occupied  the  premises. 

[2]  We  conclude  that  appellant  should  not 
be  allowed  the  attorney's  fee  of  10  per  cent 
on  the  amount  of  principal  and  interest  due 
at  tbe  time  of  bringing  the  suit  as  there 
was  no  part  of  the  principal  due  at  tbe  time 
of  filing  suit — ^no  default  in  the  payment  of 
tbe  principal  had  then  been  made.  We  con- 
clude tbe  amoimt  of  the  unpaid  balance  of 
the  purchase  price  of  the  property  at  the 
time  of  the  rendition  of  the  judgment  to  be 
$210.59,  calculating  by  partial  payments,  in- 
stead of  $169,  found  by  the  trial  court.  The 
appellant,  we  think,  is  entitled  to  Interest 
on  the  $210.59  at  the  rate  provided  In  the 
note,  6  per  cent  per  annum,  from  the  date  of 
the  judgment  until  same  is  paid,  and  tliat 
she  should  have  a  foreclosure  of  the  vendor's 
lien  against  the  property,  and  an  order  of 
sale  directing  a  sale  as  under  execution. 

The  conclusion  we  reach  of  tbe  issues  of 
fact  stated  above,  necessarily  overrules  ap- 
pellant's first  fourth,  fifth,  and  sixth  assign- 
ments of  error,  discussing  the  question  as 
to  the  right  of  possession  of  the  premises 
before  final  payment  of  the  purchase  prices 
The  third  assignment  must  be  overruled. 
There  was  no  part  of  the  principal  due  at 
the  time  suit  was  filed.  Tbe  contract  to  pay 
10  per  cent,  additional  as  attorney's  fee  was 
based  on  a  default  to  pay  principal  when  it 
became  due,  and  as  there  was  no  default 
appellee  should  not  be  charged  with  the  col- 
lection fees. 

[3]  Appellant's  second  assignment  com- 
plains of  the  refusal  of  the  trial  court  "to 
allow  plaintiff  a  recovery  of  interest  on  the 
purchase  money  as  the  contract  provided 
therefor."  The  judgment  of  tbe  court  for 
$168  did  not  include  interest  The  note  pro- 
vided for  the  payment  of  Interest  from  date 
at  the  rate  of  6  per  cent  per  annum.  The 
appellant,  we  think,  should  have  recovered 
interest '  We  sustain  the  second  assignment 
of  error,  reverse  the  case,  and  here  render 
judgment  for  appellant,  Delilah  Humphreys, 
that  she  do  have  and  recover  of  and  from  the 
appellee,  Vincent  Douglass,  the  sum  of  $210.- 


59,  together  with  interest  thereon  from  the 
12tb  day  of  August  1914,  at  the  rate  of  6  per 
cent,  per  annum  until  paid ;  and  for  a  fore- 
closure of  tbe  vendor's  lien  against  the  prop- 
erty described  in  plaintiff's  petition,  viz.,  lot 
No.  6  in  block  No.  116,  of  the  Bruner  addition 
to  the  city  of  Houston,  Harris  county,  Tex., 
and  that  the  clerk  of  the  district  court  of 
Harris  county,  Tex.,  do  issue  an  order  of  sale 
directed  to  the  sheriff  or  any  constable  of 
said  Harris  county,  commanding  him  to  seize 
and  sell  said  property  as  under  execution 
and  apply  the  proceeds  thereof  to  the  satis- 
faction of  this  judgment  interest,  and  costs 
of  suit,  and  any  excess  remaining  pay  to 
appellant.  That  tbe  officer  place  the  purchas- 
er in  possession  and  tbat  defendant  Joe 
Johnson  be  dismissed  on  bis  disclaimer. 
Reversed  and  rendered. 


UNITED  S.  S.  CO.  V.  HOUSTON  PACKING 
CO.  et  al.    (No.  464.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  27,  1915.     Rehearing  Denied 

June  17.  1915.) 

1.  Venuk  ®=»32— Pbiviusge— Waiveb. 

A  defendant,  proceeding  to  trial  on  the 
merits  without  invoking  the  court's  action  on 
its  plea  of  privilege  to  be  sued  in  the  precinct 
of  its  domicile,  thereby  waives  the  privilege. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
D^g.  iS  47-60;   Dec.  Dig.  <g=»32.] 

2.  Appeal  and  Ekrob  *3>9ie  —  Petition  — 
M1B.T01NDEB  OP  Causes  of  Action— Waivkb. 

Where  an  exception  to  a  petition  for  mis- 
joinder of  causes  of  action  was  not  called  to 
the  court's  attention  and  no  action  was  taken 
thereon,  the  court  on  a{)peal  will  presume  that 
the  exception  was  waived. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3699-3705;  Dec.  Dig.  *=» 
916.] 

3.  Cabbibbs  €=>177— Cabbiaoe  of  Fbeioht — 

LlABILmC. 

Where  containers  were  suitable  and  proper, 
and  goods  were  delivered  by  the  initial  carrier 
to  tbe  terminal  carrier  in  good  condition,  and  on 
arrival  at  destination  the  goods  were  damaged 
and  tbe  containers  leaking,  the  terminal  carrier 
was  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  776-789,  791-803;  Dec.  Dig.  «S= 
177.] 

4.  Oabbiebs  (S=>180— Cabbiage  of  Fbbiobt— 

LlABILITr. 

Where  a  shipment  was  improperly  handled 
by  a  terminal  carrier  and  injury  occurred  while 
in  its  i)ossession,  it  was  liable  without  reference 
to  a  provision  in  its  bill  of  lading  exempting  it 
from  liability  for  injuries  not  occurring  over  its 
own  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  816-828;   Dec.  Dig.  «9=»180.1 

Appeal  from  Harris  County  (3ourt,  at  Law ; 
K.  C.  Barkley,  Special  Judge. 

Action  by  tbe  Houston  Packing  Company 
against  tbe  United  Steamship  Company  and 
another.  From  a  judgment  for  plaintiff 
against  defendant  named,  it  appeals.  Af- 
firmed. 
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Stewarts  and  R.  W.  Houk,  all  of  Houston, 
and  J.  EX  Qnald,  of  El  Paso,  for  appellant 
Hntdieson  &  Hutcheson,  Baker,  Botts,  Par- 
ker &  (Garwood,  and  W.  A.  Pariah,  all  of 
Houston,  for  appellee. 

HIGGINS,  J.  The  Houston  Packing  Com- 
pany brought  this  suit  in  a  justice  court  of 
Harris  county  against  the  United  Steamship 
Company  end  Galveston,  Houston  &  Hender- 
son Railway  Company  to  recover  damages  al- 
leged to  have  been  sustained  to  50  tierces  of 
lard  shipped  from  Houston,  Tex.,  to  Caibair- 
en,  Cuba.  From  the  justice  court  an  appeal 
was  taken  to  the  county  court  at  law,  where 
judgment  was  rendered  against  the  steam- 
ship company,  from  which  it  prosecutes  this 
appeal.  The  shipment  moved  from  Houston 
to  Galveston  over  the  Galveston,  Houston  & 
Henderson  Railway  Company,  from  Galves- 
ton to  Havana,  Cuba,  in  a  boat  of  the  steam- 
ship comi)any  and  thence  by  rail  to  Calbalr- 
en.  Separate  bills  of  lading  were  issued  by 
the  defeudauta 

[1]  By  its  first  assignment  appellant  com- 
plains of  the  overruling  of  its  plea  of  privi- 
lege, claiming  Its  right  to  be  sued  in  Precinct 
1  of  Galveston  county,  where  It  was  domicil- 
ed. The  record  discloses  that  it  proceeded  to 
trial  of  the  case  upon  its  merits,  without  in- 
voking the  action  of  the  court  upon  the  plea. 
It  was  therefore  waived.  Watson  v.  Baker, 
67  Tex.  48,  2  S.  W.  375 ;  Blum  v.  Strong,  71 
Tex.  321,  6  S.  W.  167. 

[2]  The  exception  to  the  petition  based  up- 
on misjoinder  of  causes  of  action  does  not 
appear  to  have  been  called  to  the  attention 
of  the  court,  and  no  action  thereon  was  tak- 
en. In  this  condition  of  the  record  it  would 
be  presumed  that  the  exception  was  waived. 
But  in  any  event,  the  allegations  of  the  pe- 
tition do  not  present  a  case  of  misjoinder  of 
causes  of  action.  The  petition  upon  its  face 
Is  sufficient  to  show  a  joint  liability. 

[3]  The  third  assignment  questions  the  suf- 
ficiency of  the  evidence,  it  being  asserted  that 
all  of  the  evidence  indicated  that  all  of  the 
damage  to  the  shipment  was  due  to  the  In- 
sufiiciency  of  the  tierces  containing  the  lard 
or  the  Jolting  they  received  in  transit  from 
Houston  to  Galveston.  There  Is  ample  evi- 
dence In  the  record  that  the  tierces  used  were 
suitable  and  proper  containers;  that  they 
were  delivered  in  good  condition  to  the  steam- 
ship company  and  upon  arrival  in  Havana 
they  were  damaged  and  leaking.  This  is  suf- 
ficient to  fix  responsibility  for  the  damage 
upon  appellant,  and  the  assignment  is  with- 
out merit 

[4]  In  view  of  the  evidence  just  noted  and 
the  finding  of  the  jury  that  the  shipment  was 
imprt^ierly  handled  by  the  steamship  com- 
paay  and  the  injury  and  damage  occurred 
while  in  its  possession.  It  becomes  unnecessary 
to  pass  upon  the  fourth  assignment,  assert- 
ine  that: 


"A  provision  in  the  bill  of  lading  of  a  steam- 
ship  company  engaged  in  foreign  commerce.  <x- 
empting  it  from  liability  for  injuries  to  goods 
not  occurring  while  such  goods  were  in  transit 
over  defendant's  own  line,  is  valid  and  binding 
on  the  shipper." 

The  damage  and  injury  occurred  while  the 
goods  were  in  possession  of  the  steamship 
company,  and  not  a  connecting  carrier.  The 
proposition  urged  therefore  has  no  pertinency 
under  the  evidence  and  findings  of  the  jury. 

The  fifth  assignment  la  overruled  because 
the  evidence  and  jury's  findings  establish 
that  the  damage  was  caused  by  appellant's 
negligence. 

Affirmed. 


CHICAGO,  B.  I.  &  6.  RY.  CO.  t,  RATLIFF 

et  al.    (No.  782.)  f 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  8,  1915.     Rehearing  Denied 

June  5,  1915.) 

1.  Taxation   «=36ii  —  Assessmsnt  —  Action 
TO  Set  Aside  Assessment— Evidence. 

In  a  suit  by  a  railroad  company  to  restrain 
collection  of  taxes,  evidence  hefi  insufficient  to 
show  that  the  assessment  against  it  was  based 
ui>on  full  value  of  the  property,  while  that 
against  other  property  was  based  on  a  third  of 
its  value. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  if  1242,  1245-1257 ;  Dec.  Dig.  «=» 
611.] 

2.  Taxation  «=»611  —  Absessmknt  —  Valu- 
ation. 

In  a  suit  by  a  railroad  company  to  restrain 
collection  of  taxes,  evidence  held  insufficient^  to 
show  an  agreement  by  the  board  of  equalization 
to  undervalue  certain  property  in  violation  of 
Const,  art.  8,  i  1,  requiring  all  property  to  be 
taxed  according  to  its  value. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §i  1242,  1245-1257;  Dec.  Dig.  «8=» 
611.] 

Appeal  from  District  Court,  Carson  Coun- 
ty;  P.  P.  Greever,  Judge. 

Suit  by  the  Chicago,  Rock  Island  &  Gulf 
Railway  Company  against  Fhyette  RatlifF 
and  others  to  restrain  the  collection  of  cer- 
tain taxes.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

N.  H.  Lassiter,  of  Ft  Worth,  and  Gustavus 
&  Jackson,  of  Amarillo,  for  appellant  Boe- 
der &  Dodley,  of  Amarillo,  and  J.  Sid 
O'Keefe,  of  Panhandle,  for  appellees. 

HALL,  J.  Appellant  railway  company  fil- 
ed this  suit  March  12,  1914,  against  the  coun- 
ty judge,  county  commissioners,  and  the  tax 
collector  of  Carson  county  to  restrain  the 
collection  of  certain  taxes  assessed  against 
it.  Briefly  stated,  the  railway  company's 
claim  Is  that  it  was  the  custom  by  common 
consent  to  assess  property  in  Carson  county 
for  taxation  on  a  basis  of  one-third  of  its 
actual  value,  and  that  the  Intangible  proper- 
ty of  the' railway  company,  as  determined  by 
the  state  tax  board  was  assessed  at  its  full 
value  in  Carson  county,  and  taxes  were  as- 
sessed against  it  and  attempted  to  be  collect- 
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ed  on  the  basis  of  Its  full  value  instead  of 
on  the  common  basis  of  one-third  of  Its  value. 
This  it  Is  claimed  amounted  to  a  discrimina- 
tion and  lack  of  uniformity  in  taxation,  op- 
erating against  appellant,  and  from  which  It 
prayed  to  be  relieyed.  The  amount  of  this 
excess  tax  to  be  collected  was  alleged  to  be 
$1,700.59.  The  defendants  denied  that  it  was 
customary  In  Carson  county  to  assess  prop- 
erty at  one-third  of  its  real  or  fair  market 
value,  and  claims  that  all  property  was  as- 
sessed at  its  full  and  true  value,  except  the 
property  of  the  railway  company  in  Carson 
county,  which  had  probably  been  assessed  at 
less  than  its  full  and  true  value,  rather  than 
overvalued  by  the  board  of  equalization. 
There  was  a  trial  before  the  court,  and  from 
a  Judgment  rendered  against  the  plaintifC, 
this  appeal  Is  prosecuted. 

Appellant  offered  evidence  to  show  that  the 
rough  and  unimproved  lands  of  Carson  coun- 
ty, adapted  to  grazing  purposes,  were  of  the 
reasonable  value  of  $3  to  $6  per  acre,  but 
that  these  lands  were  accepted  for  taxation 
purposes  at  from  $1  to  $2  per  acre;  that 
the  better  lands,  smooth  and  Improved  and 
adapted  to  cnlUvation  and  in  cultivation, 
were  of  the  reasonable  market  value  of  $10 
to  $25  per  acre,  but  that  they  were  assessed 
at  from  $3  to  $6  per  acre.  It  was  further 
alleged  that  the  average  value  of  lauds 
thronghont  the  county,  belonging  to  resident 
owners,  was  $3.42  per  acre,  and  for  lands  be- 
longing to  nonresidents,  $2.41  per  acre ;  that 
the  horses  and  mules  in  said  county  were  of 
good  quality  and  in  good  condition,  and 
worth  from  $100  to  $200  per  head ;  that  the 
cattle  were  in  the  main  of  good  breed  and 
worth  from  $40  to  $60  per  head;  that  hors- 
es were  assessed  at  an  average  value  of  $40 
per  head,  and  cattle  at  $13.41  per  head. 

[1]  Nearly  all  of  the  assignments  raise  the 
question  of  the  sufficiency  of  the  evidence  to 
support  the  court's  judgment  The  county 
judge  and  the  county  commissioners,  who  act- 
ed as  the  board  of  equalization,  testified  at 
great  length  with  reference  to  the  values  of 
the  real  and  personal  property  in  the  county 
on  the  1st  day  of  January,  1913.  They  stated 
that  they  had  investigated  the  matters  per- 
taining to  the  duties  devolving  upon  them, 
and  the  result  of  their  investigation  was  that 
no  lands  were  selling  about  that  date ;  that 
they  had  not  been  able  to  learn  of  any  ca.sh 
sales,  and  had  concluded  that  land  in  that 
county  on  the  1st  day  of  January  had  no 
market  value.  Then  it  was  decided  that  un- 
der the  law  the  board  was  required  to  assess 
the  land  at  its  real  cash  value;  that  10  or 
12  days  were  consumed  in  prosecuting  their 
inquiries  along  this  line;  that  the  lands 
were  first  classified  into  plains  land,  rough 
or  broken  lands,  raw  lands,  and  improved 
lands,  and  when  each  individual  piece  of 
property  was  taken  up  in  turn,  the  board 
considered  its  distance  from  town ;  its  phys- 
ical condition;  whether  it  had  any  lakes, 
draws,  or  brakes;   whether  It  was  rough  or 


smooth,  and  its  condition  with  reference  to 
improvements  and  passed  upon  each  rendi- 
tion separately;  that  after  determining tbat 
the  lands  had  no  market  value,  then  In  as- 
certaining its  tme  cash  value,  a  number  of 
elements  were  considered,  among  which  Tvas 
the  rental  value,  and  from  a  consideration 
of  all  these  matters,  assessed  it  at  what 
they  considered  to  be  its  full  cash  value; 
that  the  same  course  was  followed  In  esti- 
mating the  valne  of  cattle,  horses,  and  every 
other  species  of  property  taken  up;  that  In 
determining  the  value  of  cattle,  due  consid- 
eration was  paid  to  the  condition  of  the 
cattle  on  January  1,  1913.  Cattlemen  ap- 
peared before  the  board  and  discussed  values 
and  answered  Inquiries.  They  stated  that 
they  did  not  take  into  consideration  the  pric- 
es at  which  cattle  were  sold  for  delivery 
later  in  the  year;  that  on  the  1st  day  of 
January,  the  cattle  were  poor  and  not  in  a 
marketable  condition,  and  that  practically  no 
cattle  were  being  shipped  to  market  from 
that  county  at  that  time.  The  condition  of 
the  cattle  required  expense  and  trouble  to 
carry  them  through  the  hard  season,  and  the 
value  assessed  was  what  the  members  of  the 
board  thought  the  cattle  were  worth  In  their 
then  condition  under  all  the  circumstances 
upon  the  1st  day  of  January.  They  found 
that  there  was  no  cash  market  value  for 
horses  at  that  time  of  the  year,  and  decided 
that  the  only  thing  they  could  do  was  to 
estimate  the  true  money  value  of  the  horses 
under  all  the  conditions  and  circumstances. 
The  coimty  judge  and  each  member  of  the 
board  denied  positively  that  there  was  any 
agreement  or  understanding  that  any  of  the 
property  in  the  county  should  be  assessed 
for  anything  less  than  its  full  cash  value  or 
its  full  market  value  on  the  Ist  day  of  Jan- 
uary, 1913.  Appellant  attacks  this  position 
by  a  great  deal  of  testimony,  some  of  which 
tends  to  show  that  the  market  value  of  the 
various  kinds  of  property,  as  well  as  Its  real 
value  on  the  1st  day  of  January,  was  more 
than  its  value  as  fixed  by  the  board  of  equal- 
ization and  listed  by  the  assessor.  The  ef- 
fect of  this  testimony  is  simply  to  raise  an 
issue  of  fact,  which  has  been  decided  by  the 
trial  judge  against  appellant.  One  or  two 
witnesses  for  appellant  testified  that  two  of 
the  commissioners  had  stated  that  they  were 
making  an  effort  to  equalize  property  in  the 
county  at  one-third  of  its  value.  TTie  com- 
missioners denied  this  statement.  It  was  ad- 
mitted by  some  of  appellant's  witnesses  on 
the  question  of  value  that  only  one  section 
of  land  had  sold  during  the  year  1913  ;  that 
no  settlers  had  come  into  the  county  during 
the  previous  year  for  the  purpose  of  acquir- 
ing homes;  that  about  the  1st  day  of  Jan- 
uary, 1913,  conditions  were  rather  serious,  as 
there  had  been  practically  a  crop  failure  In 
1912,  and  that  the  future  of  the  country  was 
thereby  rendered  uncertain.  As  declared  in 
Lively  V.  M.,  K.  &  T.  By.  Co.,  102  Tex.  645, 
120  S.  W.  852.     If  an  undervaluation  of 
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certain  property  In  the  county  la  made  with 
a  deliberately  adopted  policy  and  other  prop- 
erty Is  assessed  at  Ita  full  valuation,  it  Is  a 
riolation  of  Const  art  8,  i  1,  requiring  all 
property  to  be  taxed  in  proportion  to  its 
value. 

[2]  There  is  certainly  no  direct  evidence  in 
this  case  of  any  agreement  or  design  on  the 
part  of  the  board  of  e<iuallzatlon  to  violate 
the  law  in  this  particular,  and  while  It  may 
be  inferred  that  lands  and  possibly  personal 
property  have  been  listed  at  something  less 
than  we  might  declare  to  be  its  actual  value, 
the  trial  Judge  having  held  otherwise,  we 
are  not  authorized  to  reverse  his  decision. 
Xo  arbitrary  or  fraudulent  discrimination 
baa  been  shown  upon  the  part  of  the  com- 
missioner's court  in  the  performance  of  their 
duties. 

Appellee  insists  that  even  though  the  evi- 
dence should  show  a  low  valuation  upon  the 
property  of  individuals  in  the  county,  that 
the  board  of  equalization  has  also  placed  a 
value  on  appellant's  property  proportionately 
lower  than  that  placed  on  property  general- 
ly; and  in  support  of  this  contention  they 
show  that,  according  to  a  computation  made 
by  the  railroad  commission  in  1910,  the  value 
of  appellant's  property  in  Carson  county  was 
$423,890^5.  According  to  the  statement  filed 
by  appellant's  officials  with  the  tax  com- 
missioner of  the  state  on  February  12,  1913, 
betterments  to  the  extent  of  50  per  cent  had 
been  added  to  the  value  of  appellant's  prop- 
erty since  the  valuation  made  by  the  rall- 
Toad  commission ;  that  the  actual  assessment 
against  appellant  for  the  year  1913,  in  Car- 
son county,  shows  a  valuation  of  tangible 
property  amounting  to  $189,540 ;  that  its  In- 
tangible property  was  valued  at  $268,515,- 
and  rolling  stock  of  the  value  of  $57,335, 
making  a  total  of  $615,390. 

The  court  filed  no  findings  of  fact  and  con- 
clusions of  law,  but,  according  to  this  evi- 
dence showing  31.69  miles  of  road  in  the 
county,  a  full  valuation  of  appellant's  prop- 
erty for  1913  would  have  been  $635,677.05. 
We  are  inclined  to  the  view  that  tills  con- 
tention merits  consideration.  It  is  true  ap- 
pellant's property,  as  listed,  is  not  affected 
by  unfavorable  crop  conditions  in  the  same 
proportion  as  would  be  the  real  estate  and 
personal  property  belonging  to  the  individ- 
uals of  the  county. 

We  have  carefully  reviewed  all  the  evi- 
dence, and  while  the  rendition  is  not  exactly 
as  we  would  have  made  it  appellant  has  not 
presented  such  a  case  as  would  warrant  this 
court  in  reversing  the  judgment 

It  is  contended  under  the  sixth  assignment 
that  the  board  of  equalization  acted  upon 
fllse,  illegal,  and  unauthorized  drcumstanc- 
M,  in  deciding  that  lands,  cattle,  horses,  and 
other  property  had  no  cash  market  value  on 
'anoaiy  1,  1913,  and  in  holding  that  such 
Pr<4)erties  should  be  valued  upon  their  rev- 


enue producing  qualities.  As  heretofore  stat- 
ed, the  county  Judge  and  commissioners  de- 
cided tliat  there  was  no  cash  market  value 
for  such  property  on  that  date,  and  that  Us 
real  value  must  be  the  basis  of  the  assess- 
ment. We  think  the  court  did  not  err  in  ar- 
riving at  what  was  a  fair  cash  value  for  the 
property  in  taking  into  consideration  the 
rental  value  of  the  land  and  the  revenue  pro- 
ducing qualities  of  all  property.  Lufkln 
Land  &  Lbr.  Co.  v.  Noble,  12T  S.  W.  1093. 
The  Judgment  is  affirmed. 


TRIBDMAN  v.  HUNTSVILLE  COTTON 
OIL  CO.  et  al.     (No.  6497.) 

(Court  of  Civil  Appeals  of  Texas.    Saa  Antonio. 
June  2.  1915.) 

1.  APPBAI,  and  EbKOB   «s>738  —  QCKSTIOSB 

Reviewabue— Assignments  or  Ebko»— Sur- 

FICIENCT. 

Assignments  of  error  that  a  judgment  Is 
contrary  to  the  law  and  the  evidence,  is  unsup- 
ported by  the  evidence,  and  ia  imsupported  by  f^ 
preponderance  of  the  evidence,  are  too  general 
to  be  considered, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3025-3027;  Dec.  Dig.  «=» 
733.] 

2.  Appeal  and  Erbor  «=>724  —  Questions 
Reviewable — Assionmentb  of  Error— Sur- 
nczzNCT. 

An  assignment  of  error  not  followed  by  a 
statement,  but  by,  "See  plaintiff's  petition," 
"See  bond,"  and,  "See  contract"  with  refer- 
ences to  pages  of  the  transcript  will  not  t>e 
considered. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2997-3001,  3022;  Dec. 
Dig.  <S=>724.] 

3.  Appeal  and  Ebbob  (S=>724— Questions  Re- 
viewable—Assignments  OP  Ebbob— Prop- 
ositions. 

An  assignment  of  error,  which  is  vague  and 
indefinite  and  not  followed  by  a  proposition, 
but  submitted  as  a  proposition  without  disclos- 
ing the  proposition  of  law  involved,  will  not  t>e 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2097-3001,  3022;  Dec.  Dig. 
<S=»724.] 

4.  Appeal  and  EIbrob  «s»742— Assignments 
OF  Error— Findings  of  Fact. 

An  assignment  of  error  complaining  of  a 
finding  of  fact  supported  by  testimony  will  be 
overruled  in  the  absence  of  any  attempt  in  any 
statement  to  show  wherein  the  finding  ia  incor- 
rect. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;    Dec.  Dig.  ®=>742.] 

5.  Appeal  and  Ebbob  ©=3719  —  Questions 
Reviewable— Assignments  op  Ebbob. 

The  court,  on  appeal  in  an  action  on  a  bond, 
cannot  in  the  absence  of  a  proper  assignment 
raising  the  question,  decide  that  the  act  of  the 
obligee  in  settling  with  the  principal  debtor  by 
accepting  a  note  released  the  surety  from  lia- 
bUity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2968-2982,  3490;  Dec. 
Dig.  <S=»719.] 

Appeal  from  Walker  County  Court;  W.  A. 
Leigh,  Judge. 
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Action  by  the  HuntsylUe  Cotton  (Ml  Co^^ 
pany  against  I.  Friedman  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
named  appeals.    Affirmed. 

R.  E.  Mlnton,  of  Groveton,  for  appellant. 
Dean,  Humphrey  &  Powell,  of  Huntsville,  for 
appellee. 

FLY,  0.  J.  This  is  a  suit  instituted  by  the 
Huntsville  Cotton  Oil  Company  against  ap- 
pellant and  S.  h.  Piatt  to  recover  on  a  bond 
given  by  them  to  Insure  the  faithful  perform- 
ance of  his  duties  as  a  cotton  seed  buyer  for 
the  Cotton  Seed  Oil  Company.  A  breadi  of 
the  bond  by  Piatt  was  alleged,  in  that  he  bad 
fraudulently  converted  to  his  own  use  the 
sum  of  ^18.41  out  of  money  furnished  him 
by  appellee,  with  which  to  buy  cotton  seed 
for  appellee.  The  court  rendered  judgment 
for  appellee  against  Piatt  and  Friedman  for 
$370.18. 

[1]  The  first,  second,  and  third  assignments 
of  error  are  too  general  to  be  considered. 
The  first  is,  "The  judgment  of  the  court  Is 
contrary  to  the  law  and  the  evidence."  The 
second  is,  "The  judgment  of  the  court  Is  un^ 
supported  by  the  evidence."  And  the  third  is, 
"The  judgment  of  the  court  is  unsupported 
by  a  preponderance  of  the  evidence." 

[2]  The  fourth  assignment  of  error  is  not 
followed  by  the  statement  required  by  the 
rules.  "See  plalntlfTs  petition,"  "See  bond," 
and  "See  contract,"  with  references  to  pages 
of  the  transcript,  is  not  a.  compliance  with  the 
rules. 

The  fifth  assignment  of  error  is  without 
merit.  The  special  exception  was  properly 
overruled.  The  petition  sufficiently  set  forth 
the  terms  of  the  contract 

[3]  The  sixth  assignment  is  vague  and  In- 
definite and  is  not  followed  by  a  proposition. 
It  is  submitted  as  a  proposition,  but  what 
proposition  of  law  Is  involved  therein  does 
not  appear. 

[4]  The  seventh  assignment  of  error  is 
overruled.  There  was  testimony  to  support 
the  finding  of  fact  complained  of.  No  at- 
tempt is  made  in  any  statement  to  show 
wherein  the  finding  was  Incorrect. 

The  eighth  and  ninth  assignments  of  error 
complain  at  certain  findings  of  fact  of  the 
trial  judge ;  but,  if  they  be  sustained,  the  va- 
lidity of  the  judgment  is  not  affected  thereby. 

[6]  There  is  no  assignment  which  attacks 
the  judgment  on  the  ground  that  the  uncon- 
troverted  evidence  showed  that  appellant  was 
a  surety  on  the  bond  and  that  appellee  set- 
tled with  Piatt  by  accepting  his  promissory 
notes  for  the  money  he  had  converted,  and 
this  court  cannot  decide  that  such  action  upon 
the  part  of  appellee  released  appellant  from 
all  obligation  on  the  bond.  In  the  absence  of 
a  proper  assignment  raising  that  question. 
That  Is  the  only  point  In  this  case. 

There  Is  no  merit  in  any  of  the  assign- 
ments of  error,  and  the  judgment  is  afilrmed. 


SHAW  et  aL  v.  THOMPSON  BROS.  lAJM- 
BER  CO.     (No.  6495.)  t 

(Court  of  Civil  Appeals  of  Texas.    San  Ant<Miio. 
June  2,  1015.) 

1.  PuiADiNo  €=>4l2—VEBincATroN— Waiver. 

Though  defendants'  pleas  of  limitations 
were  not  denied  under  oath,  yet,  where  the  case 
was  tried  on  the  theory  that  the  issues  of  limita- 
tions were  made  by  the  pleadings,  and  evidence 
was  introduced  without  objection,  defendants, 
who  did  not  ask  for  judgment  on  the  pleadings, 
must  be  held  to  have  waived  the  error,  and  can- 
not on  appeal  contend  that  judgment  should 
have  been  rendered  for  them  on  the  theory  that 
their  pleas  were  confessed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ${  1387-1394;   Dec  Dig.  <8=»4a2.] 

2.  AnvESSE  Possession  Q=>8&-'Rwsrsa  or 
Statute— Bvi  oence. 

Evidence  held  insuflScieat  to  establish  de- 
fendant's title  by  limitations  not  showing  that 
the  defendant  in  possession  notified  plaintiff 
of  his  attornment  to  the  other  defendants. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  i)i(?.  §§  313,  40&-503,  656,  657, 
660,  668.  688-690;  Dec.  Dig.  «=>8».l 

3.  Appeal  and  Ebeob  «=>738— AasiaNMZNXS 
or  Eeeob— Sufficiency. 

An  assignment  complaining  of  two  distinct 
rulings,  one  relating  to  the  admission  and  the 
otiier  the  sufficiency  of  evidence,  is  too  general, 
and  wiU  not  be  considered,  particularly  where  it 
does  not  contain  the  evidence  complained  of. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3033;   Dec.  Dig.  <S=>738.] 

4.  Tbiai.  «=>392—Finoings— Requests. 

Where  defendants  are  dissatisfied  with  the 
court's  general  conclusion,  they  should  ask  for 
findings  upon  specific  points. 

{Ed.  Note.— -For  other  cases,  see  Trial,  Cent 
Dig.  H  916-919;    Deo.  Dig.  «=»392.] 

5.  JvDoiOENT  <S=>684  — Res  Judicata— Peb- 
soNs  Concluded. 

Where  defendant  in  a  previous  suit  in 
which  plaintiff  recovered  the  land  disclaimed 
any  interest  although  he  remained  in  posses- 
sion, hia  secret  attornment  to  liis  codefendant 
during  the  pendency  of  that  suit  would  not  be 
the  basis  of  any  title  by  limitations  which  he 
himself  could  not  assert  under  Rev.  St.  1911, 
art.  7758,  providing  that  the  judgment  in  the 
action  shall  be  conclusive  as  against  any  title 
procured  pending  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  !  1207;   Dec.  Dig.  «=>684.] 

6.  Adverse  Possession  «=>97— Colok  or  Ti- 
tle—Dfj;ds. 

Where  a  landholder  parted  with  the  title 
acquired  by  a  deed  to  him,  such  deed  cannot  be 
made  the  basis  for  a  claim  by  his  heirs  of  title 
by  limitation  under  the  five-year  statute. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
seKsion,  Cent  Dig.  {}  537-641;  Dtc  Dig.  <e=> 
97.] 

Appeal  from  District  Court,  Walker  Coun- 
ty;    S.  W.  Dean,  Judge. 

Action  by  the  Thompson  Bros.  Lumber 
Company  against  B.  S.  Shaw  and  others. 
From  a  judgnieut  for  plaintiff,  defendants 
appeal.    Aflirmed. 

Adams  &  Young,  of  Crockett  for  appel- 
lants. Hill  &  Eikins,  of  Huntsville,  and 
Townes  &  Vinson,  of  Houston,  for  appellee. 
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MOnRSUMI),  J,  Tbls  is  an  action  of  tres- 
pass to  try  title,  Instituted  on  April  24,  1914, 
b;  appellee  against  B.  S.  Shaw,  Mrs.  EUa 
Murcbison,  Mary  B.  Murctalson,  Ella  High- 
tower,  and  husband,  CuUls  HlgUtower,  seek- 
ing to  recover  87  acres  of  land  in  Walker 
county.  Defendants  answered  by  general  de- 
nial, plea  of  not  gnllty,  and  also  pleaded  the 
five  and  ten  year  statutes  of  limitation. 
Judgment  was  rendered  in  favor  of  plalntlft, 
and  at  defendants'  request  findings  of  fact 
and  conclusions  of  law  were  duly  filed.  The 
findings  of  fact  are  long,  and  only  such  por- 
tions thereof  as  are  deemed  material  will  be 
stated  by  us. 

The  record  title  to  the  land  is  in  plaintiff, 
and  it  is  entitled  to  recover  unless  defeated 
by  limitaUon.  In  the  year  1000  B.  S.  Shaw 
took  possession  of  the  land,  inclosed  it,  and 
nsed  it  exclusively  for  the  purpose  of  pas- 
turage. He  did  this  of  bis  own  volition,  and 
not  as  a  tenant  of  his  codefendants,  who  are 
tbe  heirs  of  W.  J.  Mnrdiison. 

On  August  26,  1903,  Wade  Allen  and  others 
instituted  a  suit  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  Texas,  at 
Houston,  against  Charles  R.  Parmalee  et  al., 
to  recover  the  Jose  Ortega  upper  two-league 
grant  in  Walker  county,  of  which  land  tb? 
87  acres  in  controversy  in  this  suit  is  a  part, 
and  B.  S.  Shaw,  defendant  herein,  was  also 
a  par^  defendant  in  said  suit    W.  J.  Mur- 
cbison was  dead  at  the  time  said  suit  was  in- 
stituted.   His  heirs  were  never  made  parties 
to  such  suit.    On  October  24,  1913,  Shaw  dis- 
claimed in  said  suit  as  to  all  land  except  a 
tract  the  title  to  which  is  not  involved  in  this 
case.    In  February  or  March,  1904,  Shaw,  be- 
ing still  In  possession  of  the  land  in  contro- 
versy In  this  suit,  was  called  on  by  Col. 
Adams,  counsel  for  the  Murcbison  heirs,  and 
told  that,  unless  he  surrendered  his  posses- 
sion and  agreed  to  hold  possession  of  said 
land   for  the  Murcfalsons,  immediate  steps 
would  be  taken  to  oast  him  from  such  posses- 
sion.    Shaw  agreed  that  be  would  hold  pos- 
session of  the  land  as  a  tenant  of  the  Mur- 
cbisons.    He  remained  on  the  land  and  con- 
dnned  to  hold  possession  Just  as  he  had  prior 
to  this  conversation.    He  did  not  move  off  of 
the  land  and  then  move  bade,  or  change  his 
prevlons   occupancy  in   any  manner.     This 
agreement  between  counsel  for  the  Murcbi- 
son heirs  and  the  defendant  Shaw  was  made 
during  the  pendency  of  the  case  of  Wade  Al- 
len et  al.  y.  Ohas.  R.  Parmalee  et  al.,  142  Fed. 
354,  73  O.  C.  A.  402,  in  the  United  States  Cir- 
cuit Court  at  Houston,  and  without  any  no- 
tice  to   any  of  the  parties  to   said  cause. 
Hhaw,  since  February  or  March,  1904,  has 
held    continuoua  actual   possession   of   said 
land,  Iiavlng  the  same  under  fence  and  using 
and  enjoying  it  as  a  tenant  of  the  Mnrchi- 
sons. 

Some  three,  or  four,  or  five,  or  may  be 
eiglit,  years  ago,  Ben  Gibson  approached  B. 
S.  Sbaw  In  regard  to  his  possession  of  the 
land  In   controversy,  and  was  informed  by 


said  Shaw  that  he  was  holding  same  lot  CoL 
Earle  Adama.  Adams  was,  at  the  time,  and 
had  been  for  years,  claiming  tbe  same  for 
the  defendants  tbe  Murcbison  heirs,  and  was 
acting  for  them  in  his  transactions  with  the 
said  Shaw. 

On  April  14, 1009,  a  Judgment  was  rendered 
by  agreement  in  said  case  of  Wade  Allen  et 
aL  V.  Charles  R.  Parmalee  et  al.  By  said 
judgment  tbe  J.  M.  Thompson  Lumber  Com- 
pany, tbe  immediate  grantor  of  tbe  plaintiff 
in  this  suit,  recovered  from  all  of  the  par- 
ties, plaintiff  and  defendants  and  interveners, 
including  the  defendant  in  tbls  case  B.  S. 
Shaw,  the  Jose  Ortega  upper  two-league 
grant  which,  as  stated,  embraces  the  land  in 
controversy.  B.  S.  Shaw  has  paid  taxes  on 
the  land  in  controversy  for  each  year  since 
1904. 

In  April,  1869,  R.  W.  B.  Martin  conveyed 
to  Thomas  S.  Roblnett  and  Emma  K.  Bobiu- 
ett  320  acres  of  land,  of  which  the  land  in 
controversy  is  a  part.  Tbe  defendants  intro- 
duced in  evidence  the  Judgment  in  tbe  suit 
of  Murcbison  v.  Emma  Roblnett  and  tbe  or- 
der of  sale  showing  that  the  land  was  reg- 
ularly advertised  and  sold  by  deed  dated 
June  6,  1876,  and  that  on  June  6,  1876,  J.  J. 
Elkins,  sheriff  of  AValker  county,  sold  to  W. 
J.  Murcbison  an  undivided  one-fourth  inter- 
est in  tbe  320  acres  of  land  as  described  in 
the  deed  from  R.  W.  B.  Martin  to  Thomas  S. 
Roblnett  and  Emma  K.  Roblnett,  which  said 
320  acres  is  set  out  by  field  notes.  W.  J. 
Murcbison  placed  this  deed  on  record  some 
time  in  1876,  and  it  has  been  continuously 
of  record  since  that  date.  In  the  year  1888 
or  the  year  1889  W.  J.  Murcbison  sold  and 
conveyed  the  87  acres  of  land  in  controversy 
to  a  man  by  the  name  of  Arrington.  The 
records  show  that  Murcbison  did  not  pay 
any  taxes  upon  said  land  since  the  year  1884, 
and  tbe  testimony  shows  that  Murcbison  died 
some  time  in  the  90's. 

[1]  The  first  assignment  of  error  reads  as 
follows: 

"The  court  erred  in  not  rendering  judgment 
for  defendants  on  their  pleas  of  limitation,  be- 
cause limitation  was  found  as  a  fact  by  the 
court,  and  plaintiffs  filed  no  pleading  showing 
why  limitation  was  not  an  absolute  bar  to  their 
action,  and,  in  the  absence  of  such  pleading 
by  plaintiffs,  defendants'  pleas  should  have  been 
taken  as  true,  and  judgment  rendered  thereon." 

Tbe  oitly  proposition  under  this  assign- 
ment is  to  tbe  effect  that  the  pleas  of  limi- 
tation under  tbe  five  and  ten  years  statutes, 
not  having  been  denied  under  oath,  should 
be  taken  as  confessed.  The  case  was  tried 
upon  the  theory  that  the  issues  were  proper- 
ly made  by  the  pleadings.  Evidence  was  in- 
troduced without  objection,  and  it  does  not 
appear  that  defendants  asked  for  judgment 
upon  the  pleadings.  Under  these  circum- 
stances, tbe  failure  to  deny  the  pleas  may  be 
treated  as  waived  by  defendants.  Railway  v. 
Pennington,  166  S.  W.  464 ;  Railway  v.  Tom- 
Unson,  169  S.  W.  217;  Hill  County  Cotton 
Oil  Co.  V.  Gatbings,  173  S.  W.  598.    Howev- 
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er,  we  do  not  think  the  act  of  Marcb  8, 1913, 
applies  to  pleadings  in  trespass  to  try  title 
cases,  wMcb  are  goyemed  by  the  statutes 
specially  relating  thereto. 
There  is  no  second  assignment  of  error. 
[2]  The  third  assignment  reads  as  follows: 
"The  court  erred  in  his  finding  that  Gibson 
was  not  an  agent  for  plaintiffs  when  he  asked 
Sliaw,  eight  years  before  this  suit,  to  give  a 
tenancy  contract,  because  the  evidence  taken 
as  a  whole,  clearly  shows  Oibson  was  an  agent 
of  plaintiffs,  and  notice  to  him  was  notice  to 
plaintiffs,  and  the  court  erred  in  his  finding  of 
fact  that  plaintiffs  had  no  notice  of  defendants' 
claim  and  possession." 

The  record  does  not  contain  any  finding  to 
the  effect  that  Gil>8on  was  not  an  agent  for 
plaintiffs  when  he  asked  Shaw  to  give  a  ten- 
ancy contract,  nor  does  it  appear  that  he  was 
requested  to  make  a  finding  on  this  point 
It  is  impossible  to  tell  from  the  assignment 
just  what  finding  is  sought  to  be  complained 
of.  The  court  made  a  finding  that  none  of 
the  parties  to  the  case  of  Allen  v.  Parmalee 
bad  notice  of  the  agreement  of  Shaw  to  at- 
torn to  the  Murchison  beirs.  In  the  last  por- 
tion of  the  assignment  it  seems  that  finding 
is  sought  to  be  attacked.  Appellants  contend 
that  such  notice  was  given  in  a  conversation 
by  Shaw  to  Gibson.  Aside  from  tbe  incon- 
dusiveness  and  vagueness  of  the  testimony 
relied  upon  to  show  agency  and  notice  of  at- 
tornment, Shaw's  testimony  was  to  the  effect 
that  the  conversation  occurred  three,  four,  or 
five  years,  or  maybe  eight  years,  prior  to  the 
trial.  This  testimony  was  so  uncertain  that 
the  court  could  not  fix  a&y  definite  time,  and 
did  not,  but  followed  the  language  of  the 
witness.  It  is  too  plain  for  argument  that 
defendants  failed  to  show  notice  for  any  pe- 
riod which  would  be  sufficient  to  make  good 
either  of  their  pleas  of  limitation.  The  as- 
signment Is  overruled. 

[3]  The  fourth  assignment  reads  as  fol- 
lows: 

"TTie  court  erred  in  his  twelfth  finding  of  fact 
that  in  1888  or  1889  W.  J.  Murchison  sold  this 
land,  because  no  deed  from  Murchison  to  any 
one  was  produced,  nor  accounted  for,  and  oral 
testimony  to  establish  same  was  not  admissible, 
and,  even  if  it  had  been  the  oral  testimony  ad- 
duced was  not  sufficient  to  establish  any  such 
sale." 

This  assignment  la  also  too  general.     It 

complains  of  two  distinct  rulings— one  relat- 
ing to  the  admissibility  of  evidence ;  the  oth- 
er to  its  sufficiency  to  support  a  certain  find- 
ing.   The  only  proposition  is: 

"No  oral  evidence  of  deed  can  be  recrived  nn- 
til  loss  of  deed  Is  shown." 

It  does  not  appear  that  any  objection  was 
made  to  tbe  admission  of  the  testimony  now 
sought  to  be  objected  to.  The  statement  does 
not  contain  the  testimony  referred  to  in  the 
awBlgnment  of  error,  but  Is  merely  an  argu- 
ment   Tbe  assignment  la  overruled. 


[4,  B]  The  fifth  assignment  Is  as  follows: 
"The  court  erred  in  holding  that  limitation 
did  not  ran  from  the  date  of  the  federal  court 
judgment  but  only  began  to  run  20  days  after 
such  date,  and  erred  in  holding  that  tbe  Mnr- 
cbison  heirs  were  affected  by  such  judgment,  aft- 
er finding  that  they  were  not  parties  to  the  suit 
and  had  no  notice  of  such  suit,  which  the  court 
must  have  held  before  he  could  give  judgment 
for  plaintiff." 

Tbe  court  did  not  make  any  conclusion  of 
law  to  tbe  effect  that  limitation  did  not 
run  from  the  date  of  tbe  federal  court  judg- 
ment His  conclusion  of  law  was  that  de- 
fendants did  not  establish  their  pleas  of  limi- 
tation. If  defendants  were  dissatisfied  with 
that  general  ooncluslon,  they  should  have 
asked  for  conclusions  upon  specific  points. 
The  only  question  which  could  have  been 
raised  by  appellants  was  whether  or  not  the 
court  erred  in  holding  that  they  had  not  ac- 
quired title  by  limitation.  That  is  really  the 
question  we  are  asked  to  decide,  and  vrithont 
any  assignment  of  error  raising  it  While 
we  overrule  tbe  assignment,  now  under  con- 
sideration, and  there  is  no  assignment  which 
attacks  the  judgment  of  the  court  as  errone- 
ous on  the  ground  that  a  limitation  title  was 
established  by  defendants,  and  there  is  none 
which  attacks  tbe  conclusion  of  law  to  tbe 
effect  that  no  limitation  title  has  been  proven 
by  them,  we  will  say  that  said  conclusion  of 
law  is  correct  Tbe  secret  trade  Iwtween 
Shaw  and  Ckilonel  Adams,  whereby  Shaw 
agreed,  after  tbe  suit  in  tbe  federal  court 
against  Iilm  was  pending,  to  attorn  to  tbe 
Murchison  beirs,  cannot  be  tbe  basis  of  any 
limitation  title  which  Shaw  himself  could  not 
assert  The  judgment  against  him  was  ren- 
dered five  years  and  ten  days  prior  to  the  fil- 
ing of  this  suit  It  is  therefore  clear  that 
tbe  ten-year  statute  does  not  apply.  Article 
7758,  Revised  Statutes  1911;  Stont  t.  Tanl, 
71  Tex,  439,  9  S.  W.  329. 

[I]  It  is  equally  clear  that  tbe  five-year 
statute  cannot  be  taken  advantage  of  by  ap- 
pellants. W.  J.  Murchison  sold  and  conveyed 
the  land  In  controversy,  and,  having  parted 
with  the  title  acquired  by  means  of  tbe  deed 
to  him,  such  deed  could  not  be  the  basis  for  a 
claim  by  bis  heirs  of  title  by  limitation  under 
tbe  five-year  statute.  Voight  v.  Mackle,  71 
Tex.  78,  8  S.  W.  623;  Harris  v.  Hardeman, 
27  Tex.  247;  Daugherty  v.  Yates,  13  Tex. 
Civ.  App.  660,  35  S.  W.  937;  Doom  t.  Tay- 
lor, 35  Tex.  Civ.  App.  253,  79  8.  W.  1088. 
The  question  whether  possession  by  Shaw,  as 
tenant  of  the  Murchison  heirs,  should  be  esti- 
mated as  beginning  on  the  date  of  tbe  judg- 
ment against  him  in  the  case  of  Allen  v.  par- 
malee or  from  such  time  as  a  writ  of  posses- 
sion conld  be  issued  upon  sucb  Judgment, 
need  not  be  decided. 

Tbe  judgment  is  affirmed. 
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DB   FOBO  ▼.  JOHNSON.      (No.   18375.) 

(Sapreme  Conrt  of  Missouri.     Divisioa  No.  1. 
Jane  1,  1915.) 

1.  Appeal  and  Erbob  e=>1097— Foriceb!  Ap- 
peal—Stabe   Decisis. 

Until  the  courts  have  pronounced  the  word 
which  directs  the  final  disposition  of  the  case, 
the  right  of  revision  exists,  and  the  holding 
on  a  former  appeal  of  the  same  cause  may  be 
reviewed. 

TKd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  IMg.  U  435S-4368,  4427;  Dec.  Dig. 
©=>]097.] 

2.  Husband  and  Wife  «=»32e— Alienation 
OF  AFFEcnosa— Actions— Bab. 

A  wife  for  his  fault  obtained  a  divorce 
from  her  husband  in  Idaho,  but  only  substituted 
service  wKs  had  on  the  husband.  Kev.  St.  1909, 
{  2378,  declares  that,  in  all  cases  of  divorce 
from  the  bonds  of  matrimony,  the  guilty  party 
shall  forfeit  all  rights  and  claims  by  virtue  of 
the  marriage.  Held,  that  the  divorce  would 
not  bar  an  action  by  the  husband  against  one 
who,  prior  thereto,  bad  alienated  his  wife's  af- 
fections. 

[Kd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1120 ;   Dec.  Dig.  <S=326.] 

3.  Husband  and  Wife  <8=»332— Alienation 
OF  Affections— Petition— "Malice." 

As  the  word  "malice"  merely  imports  the 
intentional  doing  of  a  wrongful  act  without  just 
cause,  a  petition  averring  that  defendant,  wrong- 
fully contriving  and  intending  to  injure  plain- 
tiff, did  wrongfully,  wantonly,  and  wickedly 
sJienate  from  plaintiff  his  wife's  affections, 
charges  a  malicious  alienation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  i  1123;    Dec.  Dig.  <S=s>332. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice.] 

4.  Appeal  and   Kbbob  <S=>1033  —  Eevikw — 
Uabuless  Ebbiob. 

An  instruction  which  required  the  jury  to 
Gad  elements  in  addition  to  the  averments  of 
the  complaint  before  rendering  a  judgment  for 
plaintiff,  in  a  suit  for  the  alienation  of  his 
wife's  a^Sections,  is  not  prejudicial  to  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  4052-4062 ;   Dec.  Dig.  <S=» 

5.  Husband  and  Wife  €=>335— Alienation 
OF  Affectionb- "Punitive  Damages." 

In  an  action  for  the  alienation  of  a  wife's 
affections,  the  question  of  the  allowance  of 
punitive  damages,  which  are  damages  allowed 
to  punish  the  wrongdoer  and  prevent  repetition 
of  such  acts,  held,  under  the  evidence,  for  the 
jviry. 

JEd.  Note. — For  other  cases,  see  Husband  and 
nfe.  Cent  Dig.  §  1126;  Dee.  Dig.  <©=3335. 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Punitive  Damages.] 

6.  Tbial  €=»121— Abgument  of  Counsel. 

In  an  action  for  the  alienation  of  bis  wife's 
•nections,  where  it  appeared  that  the  wife  was 
assisting  defendant  to  defeat  the  action,  argu- 
ment of  plaintiff's  counsel  that  defendant  had 
the  wife  was  warranted. 
„[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Djg.  H  2W-298,  800;   Dea  Dig.  <S=»121.] 

1-  Husband  and  Wife  <&=»335— Alienation 
OF  Affections-^Instbootionb. 
In  a  suit  for  the  alienation  of  the  affec- 
tions of  plaintiff's  wife,  the  first  instruction 
Mated  the  elements  to  be  taken  into  consider- 
ypp  in  assessing  compensatory  damages,  while 


Wif 


Wlf 


the  following  inatmction  defined  the  wrongs 
for  which  a  recovery  could  be  had.  Held, 
that  the  first  instruction  did  not,  in  identifying; 
in  the  minds  of  the  jury  the  injuries  for  whicli 
they  were  entitled  to  assess  compensation  with  .- 
those  for  which  they  were  authorized  to  render  ' 
verdict  for  recovery,  mislead  them. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1126;   Dec.  Dig.  <S=»33o.] 

8.  Husband  and  Wife  €=9335— Alienation 
OF  Affections— Instbuctions. 

In  an  action  for  the  alienation  of  a  wife's 
affections,  an  instruction  wiiich  used  the  ex- 
pression "a  man  and  his  wife,"  instead  of  the 
particular  parties  involved,  is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
■Wife,  Cent  Dig.  {  1126;   Dec.  Dig.  «=»335.] 

9.  Trial  «=>200— Instbuctionb. 

Whether  a  fact  offered  as  a  defense  is 
proven  is  usually  a  question  for  the  jury,  but 
whether  it  constitutes  a  defense  is  a  question 
for  the  court ;  and  under  Bev.  St  1909,  §  1987, 
instructions  on  such  matters  are  proper. 

[Ed.  Note.— For  other  cases,  see  TriaX,  Gent 
Dig.  i  471;   Dec.  Dig.  <S=9200.] 

10.  Husband   and  Wife  iS=>326— Actions— 
Dei-enseb. 

That  the  wife  thereafter  procured  a  di- 
vorce, and  that,  at  the  time  defendant  alienat- 
ed the  wife's  affections  the  relations  between 
the  spouses  were  unhappy,  la  no  defense  to  an 
action  for  damages  for  alienation  of  affections. 
Eid.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {  1126;    Dec  Dig.  i8=>326.] 

11.  Tbial   ®=>255  —  iNffi&ncTiOKS— Dutt  to 
Request. 

Under  Rev.  St  1909,  |  1987,  declaring 
that,  at  the  dose  of  the  evidence,  either  party 
may  move  the  court  to  give  instructions  on  any 
point  arising  in  the  cause,  the  court  need  not 

§ive  instructions  unless  requested ;  and,  where 
ufendant  requested  no  instructions,  he  cannot 
complain  that  a  general  instruction  omitted  es- 
sential elements  of  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  627-641 ;    Dec  Dig.  <S=»255.] 

12.  Tbial  ®=>296— Instkuctions— Constbuc- 
tion  with  Other  Instbuctionb. 

An  instruction  charging  that  if  defendant 
wrongfully,  wantonly,  and  from  improper  mo- 
tives induced  plaintiff's  wife  to  transfer  her 
affections  from  plaintiff  to  defendant,  depriving 
plaintiff  of  her  society,  etc.,  verdict  should  be 
for  plaintiff,  is  proper,  particularly  when  fol- 
lowed by  instructions  that,  if  the  wife  transfer- 
red her  affections  to  defendant  without  any 
wrongful  act  on  his  part  verdict  should  be  for 
him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-713,  715,  716,  718;  Dec.  Dig.  «=» 
200.] 

13.  Appeal  and  EIbbob  <S=>273— Exceptions 
IN  LowEB  Court — Instructions. 

A  party  cannot,  by  merely  excepting  to  a 
charge,  make  it  the  foundation  for  an  assign- 
ment of  error  that  it  is  indefinite  and  incom- 
plete. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1590,  1606.  1620-162,3, 
1625,  1630,  1764;    Dec  Dig.  <8=>273.] 

14.  Husband  and  Wife  <S=>326— Axibnation 
of  Affections— Defenses. 

It  is  no  defense  to  an  action  for  alienat- 
ing the  affections  of  plaintiffs  wife  that  de- 
fendant did  not  induce  the  wife  to  abandon  and 
live  apart  from  her  husband. 

fRd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $  1120;    Dec  Dig.  <&=»826.] 
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15.  Husband  and  Wife  €=»326— Ambnatioh 
OF  Affections— Defeases. 

That  plaintiff's '  wife  had  no  more  affec- 
tion for  him  than  Bhe  had  for  other  men  gen- 
erally is  no  defense  to  an  action  for  aliena- 
tion of  her  affections. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1120;   Dec.  Dig.  <8=>326.] 
10.  Divorce  ©=326  —  Decree  —  Conclusive- 
ness—Matters  Concluded. 

Where,  after  plaintiff  had  left  the  state, 
bis  wife  procured  a  divorce  from  him  on  sub- 
stituted service,  the  judgment,  while  dissolv- 
ing the  marriage,  could  not  be  made  the  foun- 
dation of  a  personal  judgment  against  plain- 
tiff, and  hence  the  charges  in  the  wife's  peti- 
tion are  not  admitted  as  true,  so  as  to  be  taken 
advantage  of  by  defendant,  in  an  action  for  the 
alienation  of  her  affections. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  S§  827-830,  840 ;   Dec.  Dig.  ®=»32(J.j 

17.  Husband  and  Wife  «=>833— Alienation 
OF  Affections— Evidence. 

Where  defendant,  who  was  charged  with 
alienating  the  affections  of  plaintiff's  wife,  in- 
duced her  to  obtain  a  divorce,  and,  when  sued, 
procured  the  attendance  of  the  wife  to  assist 
m  defeating  the  action,  letters  written  by  him 
after  the  divorce  as  well  as  his  conduct  may  be 
considered ;  the  relations  between  defendant 
and  the  wife  being  material. 

W"Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  1124 ;    Dec.  Dig.  <S=»333.] 

18.  Husband  and  Wife  ®=3334— Axibnation 
OF  Affections— Damages. 

In  an  action  for  alienating  the  affections 
of  plaintiff's  wife,  who  was  a  competent  and 
economical  housekeeper  and  the  mother  of  two 
half-grown  daughters,  an  award  of  $7,400  com- 
pensatory damages  to  plaintiff,  who  had  been 
her  husband  for  over  a  decade,  was  not  ex- 
cessive. 

[Rd.  Note. — For  other  cases,  tee  Husband  and 
W^ife,  Cent  Dig.  §  1125;   Dec.  Dig.  ®=>334.] 

19.  Husband  and  Wife  *=>334— Alienation 
OF  Affections— Damages— Jury  (Jukstiox. 

The  amount  of  an  award  of  punitive  dam- 
ages for  alienating  the  affections  of  plaintiff's 
wife  rests  in  the  discretion  of  the  jury. 

[Kd.  Note.— I'or  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $  1125;   Dec.  Dig.  «=»344.] 

Appeal  from  Circuit  Court,  Jacksoa  Coun- 
ty ;  W.  O.  Tbomas,  Judge. 

Action  by  Peter  De  Ford  against  Isaiah 
Jolinson.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Ben  T.  Hardin,  of  Kansas  City,  for  appel- 
lant T.  J.  Madden  and  Bird  &  Pope,  all  of 
Kansas  City,  for  respondent 

BROWN,  C.  Tbis  is  a  suit  for  damages  for 
the  alienation  of  the  affection  of  plaintiff's 
wife.  There  was  a  verdict  and  judgment  for 
$12,500 ;  $7,410  being  found  as  compensatory 
damages  and  $5,090  as  punitive  damages. 
Tbe  appeal  is  taken  from  tbis  judgment 

The  amended  petition  upcm  which  the  cause 
stands  was  filed  in  tbe  Jackson  county  cir- 
cuit court  October  1,  1908,  and  states  that, 
while  the  plaintiff  and  Mary  De  Ford,  his 
wife,  were  living  happily  together,  the  de- 
fendant, well  knowing  their  said  relation — 
"and  wrongfully  contriving  and  intending  to  in- 
jure plaintiff  and  deprive  him  of  tbe  comfort, 
society,  assistance,  and  affection  of  said  Mary 


De  Ford,  his  said  wife  as  aforesaid,  did  during 
the  years  1905  and  1906,  and  ever  since  said 
time,  wrongfully,  wantonly,  and  wickedly  alien- 
ate from  plaintiff  his  said  wife,  Mary  De  Ford, 
and  did  persuade  and  induce  said  Mary  De 
Ford,  plaintiff's  wife,  to  transfer  her  love  and 
affection  from  plaintiff  to  defendant,  thereby 
alienating  and  destroying  the  affection  of  said 
Mary  De  Ford  for  the  plaintiff,  and  thereby 
depriving  plaintiff  of  the  comfort,  society,  as- 
sistance, and  affection  of  his  said  wife,  Mary 
De  Ford.  Plaintiff  says  that  by  reason  of  the 
premises,'  plaintiff  has  been  compelled  to  sepa- 
rate from  bis  said  wife,  and  that  he  has,  by 
the  said  wrongful  acts  and  conduct  of  the  de- 
fendant aforesaid,  been  deprived,  and  still  is 
deprived,  of  the  love  and  affection  and  the  com- 
fort society,  and  assistance  of  bis  said  wife, 
Mary  De  Ford,  and  that  he  has  been  humiliated 
and  disgraced,  by  reason  of  defendant's  said 
wrongful  acts  and  conduct  aforesaid,  and  has 
suffered  great  anguish  and  distress  of  mind  and 
body,  and  has  been  put  to  great  expense  and 
cost,  by  reason  of  the  premises  aforesaid,  and 
that,  by  reason  of  the  premises,  the  plaintiff 
has  been  damaged  in  the  full  sum  of  $25,000, 
of  which  amount  the  sum.  of  $15,000  is  for 
his  actual  damages  and  the  sum  of  $10,000  is 
for  exemplary  or  punitive  damages." 

For  all  of  which  judgment  is  asked. 

The  answer,  in  addition  to  a  general  denial, 
pleads  as  follows: 

"And,  for  further  answer  to  plaintiff's  amend- 
ed petition,  this  defendant  says  that  during 
the  time  that  Mary  De  Ford  was  the  wife  of 
the  plaintiff,  be  was  guilty  of  such  cruel  neg- 
lect and  barbarous  treatment  of  his  said  wife 
as  to  cause  her  to  institute  suit  against  him 
for  divorce,  and  on  the  26th  day  of  May,  1909, 
Mary  De  Ford,  the  wife  of  the  plaintiff,  at  their 
home  in  the  city  of  Grangeville,  in  Idaho  coun- 
ty, in  the  state  of  Idaho,  instituted  such  suit 
in  the  district  court  of  said  county  and  state, 
a  court  of  competent  jurisdiction,  against  the 
plaintiff,  Peter  De  Foro,  for  divorce,  and  after- 
ward, to  wit,  on  the  3d  day  of  September.  1909. 
in  said  court  a  decree  of  divorce  was  adjudged 
in  favor  of  the  said  Mary  De  Ford  and  against 
the  said  Peter  De  Ford,  the  plaintiff  herein, 
and  he  was  adjudged  the  guilty  party,  and  that, 
by  reason  of  said  judgment  and  decree  in  said 
suit  for  divorce,  the  plaintiff  has  thereby  for- 
feited all  rights  and  claims  under  and  by  virtue 
of  his  marriage  with  the  said  Mary  De  Ford, 
and  plaintiff  is  thereby  barred  from  any  claim 
or  right  of  recovery  in  this  action." 

The  defendant  on  the  trial,  to  sustain  tbe 
special  plea  In  his  answer,  introduced  the 
record  in  a  cause  determined  in  tbe  district 
court  of  the  state  of  Idaho  for  the  county  of 
IdahOk  in  which  Mary  De  Ford  (who  is  the 
same  Mary  De  Ford  mentioned  in  this  peti- 
tion and  answer)  was  plaintiff  and  this  plain- 
tiff was  defendant,  in  which  a  divorce  was 
granted  her,  together  with  the  custody  of  her 
two  minor  daughters,  aged,  respectively,  14 
and  15  years.  Tbe  grounds  alleged  in  tbe 
declaration  were  failure  on  the  part  of  the 
defendant  to  provide  the  plaintiff  with  the 
common  necessaries  of  life  because  of  Us 
idleness,  profligacy,  and  dlssliMitloii,  and  bis 
abandonment  of  her  without  cause  In  Novem- 
ber, 1906,  and  continuously  until  the  filing 
of  the  complaint  on  May  26,  1909.  The  de- 
cree, entered  June  19,  1909,  finds  that  botli 
these  grounds  were  sustained  by  the  court 
The  record  shows  a  return  of  non  est  Inven- 
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tns  on  the  original  sammons  Issued  May  26, 
1909,  and  alias  Issued  on  the  same  day  with 
a  return  upon  oath  by  one  James  R.  Pol- 
lard, of  Kansas  City,  Mo.,  that  he  had  aerr- 
cd  It  by  delivering  to  and  leaving  with  the 
defendant  De  Ford,  at  Kansas  City,  Kan.,  a 
ciipy  thereof,  and  of  the  complaint,  on  the 
14th  day  of  June,  1009. 

The  defendant  was,  at  the  time  of  the  oc- 
cnrrence  in  issue,  a  well-to-do  farmer,  mar- 
ried, and  living  at  Sibley,  In  Jacl^son  coun- 
ty, lio.     He  and  the  plaintiff  are  cousins. 
The  plaintiff  was  bom  near  the  same  place, 
where  he  lived  on  a  fiirm  up  to  the  time  he 
was  about  19  years  old,  when  he  went  to  the 
8tate  of   Washington,    where,    at   about    23 
years  old,  he  married  Mary  Henderson,  then 
about  16  or  18  years  of  age.    His  parents 
were  poor,  and  he  was  Ullterate  to  the  extent 
that  he  could  neither  read  nor  write,  and 
np  to  the  time  of  matuie  manhood  had  not 
even  learned  to  write  his  own  name;     His 
wife's  people  were  also  poor.    Some  time  In 
1887  they  came  east  to  Ottumwa,  Iowa,  where 
Mrs.  De  Ford's  pe<H>le  lived.     At  that  time 
they  had  two  children  about  four  and  five 
years    old  respectively.     At  that  place  the 
lAalntlfl  worked  in  a  packing  house ;  and  In 
the  early  part  of  1S98  they  went  to  Jackson 
county.  Mo.,  where  he  built  a  little  bouse 
on  a  farm  of  defendant,  which  he  rented  the 
following  year,  and  continued  to  live  on  it 
tintU  the  spring  of  1900,  accumulating  in  the 
meantime   $1,200  or  $1,300   and   household 
furniture,   with   which  he   moved   with  his 
family  to  Idaho.    The  plaintiff  testified  that 
tie  lived   in   Jackson    county   and    went   to 
Idaho  to  keep  down  trouble;    that  he  saw 
how  things  were  going,  and  did  not  want  to 
raise  any  trouble  there,  so  he  just  sold  out 
and  pulled  out  and  left     As  the  De  Fords 
were  leaving,   Johnson   was   at  the  station, 
and  the  daughter,  Pearl,  testified  that  she 
saw  him  give  her  mother  a  note.    A  note  was 
Introduced  on  the  trial  which  the  evidence 
tended  to  show  was  in  his  handwriting,  and 
the  writing  of  which  he  refused,  when  asked, 
to  deny,  which  seems  from  its  substance  to 
have  been  written  at  a  time  when  she  was 
going  "far  away"  and  leaving  her  best  friend 
on  earth  behind,  and  the  writer  promised  fer- 
vently that  he  would  be  f&lthful  and  true, 
and  asked  that  she  be  likewise^    Oniis  seems 
to  have  been  the  beginning  of  a  correspond- 
ence which    became   somewhat  voluminous. 
The  letters  were  ehown  him,  and  he  refused 
to  deny  having  written   them.     They  were 
all  fervently   affectionate.      Most   of   them 
coDld  prc^ierly  be  described  as  salacious  In 
expression,  and  some  of  them  referred  feel- 
ingly to  incidents  that  could  not  be  otherwise 
explained  than  upon  the  theory  of  an  adulter- 
ous relation  between  them.     They  contained 
onmlstakable  solicitation  t6  relations  with 
him  inconsistent  with  wifely  sentiments  and 
duties,  and  which  would  constitute  such  con- 
duct aa  would  sustain  the  charges  of  the  p^ 
titlon.    In  addltl<»i  to  this,  th^e  was  direct 


evld«ice  of  Improper  association  between 
them  both  In  Missouri  and  Idaho.  The  evi- 
dence tended  to  prove  that  the  plaintiff  ob- 
tained possession  of  these  letters  in  Idaho 
and,  after  having  them  read  to  him  by  his 
daughter,  brought  them  to  Missouri,  where  be 
arranged  for  bringing  this  suit 

There  was  substantial  evidence  tending  to 
prove  that  the  plaintiff  and  his  wife  had 
quarreled  ever  since  their  marriage ;  that  he 
had  often  beaten  her,  and  had  made  accusa- 
tions against  her  to  his  neighbors  of  lufidoU- 
ty,  and  that  these  had  been  expressed  in  the 
vilest  language,  although  no  attempt  was 
made  by  defendant  upon  the  trial  to  prove 
the  truth  of  these  charges.  On  the  other 
band,  there  was  much  evidence  on  the  part 
of  the  plaintiff  tending  to  show  that,  previous 
to  the  beginning  of  the  defendant's  attentions 
to  Mrs.  De  Ford,  she  was  a  good  and  faith- 
ful wife;  and  that  their  marital  life  had 
been  congenial  and  happy. 

The  trial  began  December  15, 1913.  In  Sep- 
tember of  the  same  year,  Mrs.  De  Ford  came 
to  Kansas  City  from  Ogden,  Utah,  where  she 
had  been  residing,  and  remained  until  aft- 
er the  trial.  In  which  she  testified  she  had  no 
relatives  in  that  city  that  she  knew  of,  and 
her  daughter  testified  that  she  said  she  was 
coming  to  try  to  help  the  defendant  out  with 
his  trial.  She  took  a  house  In  Kansas  City, 
and  used,  according  to  her  testimony,  one 
check  of  $25  given  by  Mr.  Johnson  to  Mr. 
Jim  Pollard  in  payment  of  her  rent  She 
testified  that  she  had  never  received  or  seen 
the  Johnson  letters  to  her. 

The  plaintiff  asked  two  Instructions,  which 
were  given  by  the  court  against  the  objection 
of  defendant,  as  follows: 

"(1)  If  you  find  for  the  plaintiff,  you  will 
assess  bis  actual  damages  (if  any)  at  such  sum 
as  you  find  from  the  evidence  to  b«  fair  and 
reasonable  compensation  for  the  injuries  (it 
any)  sustained  by  him  in  being  deprived  of  the 
society,  comfort,  assistance,  and  affection  of 
bis  wire  (if  you  find  he  was  so  deprived),  us 
defined  in  other  instructions,  and  for  any  in- 
jury to  his  feelings  because  of  such  deprivatiou 
(if  any). 

"And  if  you  further  find  from  the  evidence 
that  the  conduct  of  defendant  was  willful, 
wanton,  and  malicious  and  in  reckless  disre- 
gard of  plaintiU's  rights,  then  you  may,  in  your 
discretion.  In  addition  to  the  sum  you  may  al- 
low iiim  as  actual  damages  (if  any),  allow  him 
a  further  sum  as  punitive  damages,  to  punish 
defendant  and  to  serve  as  a  warning  to  others 
disposed  to  do  likewise,  and  in  fixing  the  amount 
of  such  punitive  damages  (if  any)  you  may  tnke 
into  consideration  the  wealth  or  pecuniary  cir- 
cumstances of  the  defendant  But  you  can- 
not assess  punitive  damages  unless  you  first 
find  for  the  plaintiff  in  some  amount  as  actual 
damages." 

"(2)  A  husband  is  entitled  to  the  society, 
comfort,  assistance,  and  affection  of  his  wife 
free  from  the  willful  interference  of  others, 
and  the  law  gives  to  him  a  right  of  action 
against  any  person  who  willfully  and  wrongfully 
deprives  him  of  that  society,  comfort  assistance, 
and  affection. 

"If,  therefore,  yon  believe  and  find  from  the 
evidence  that  plaintiff  and  Mary  De  Ford  were 
husband  and  wife,  and  that  in  the  years  1905 
and  1906  they  were  living  and  cohabiting  to- 
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Eether  as  such  buflband  and  wife,  and  that  she 
had  affection  for  him,  and  that  during  said  time, 
and  prior  to  the  time  plaintiff  separated  from 
her,  defendant  wronefuuy,  mantonty,  and  from 
improper  motives  persuaded  and  induced  said 
Mnry  De  Ford  to  transfer  her  affection  from 
the  plaintiff  to  the  defenda,nt,  and  that  plain- 
tiff was  thereby  deprived  of  the  society,  com- 
fort, assistance,  and  affection  of  his  said  wife, 
then  your  verdict  will  be  in  favor  of  the  plain- 
tiff. 

"And  the  court  further  instructs  the  jury 
that  even  though  you  may  believe  and  find 
from  the  evidence  that  the  marital  relations 
of  plaintiff  and  his  wife  were  at  times  unhappy, 
or  that  she  had  been  at  times  guilty  of  miscon- 
duct with  other  men,  yet  this  fact  (if  it  be 
a  fact)  would  not  justify  the  defendant  in  in- 
terfering with  or  alienating  her  affection  from 
her  husband  (if  you  find  he  did  so). 

"And  the  court  further  instructs  the  jury 
that  the  fact  that  plaintiff's  wife  has,  since  his 
separation  from  her,  procured  a  divorce  from 
him,  or  the  fact  that  plaintiff  thereafter  re- 
married, does  not  bar  a  recovery  in  this  action." 

The  defendant  asked  an  Instruction  In  the 
nature  of  a  demurrer  to  the  evidence,  which 
was  refused.  He.  then  asked  13  others,  all 
of  which  were  given,  except  the  third,  fourth, 
and  tenth,  which  are  as  follows: 

"(3)  If  you  believe  from  the  evidence  that 
defendant,  Johnson,  never  did  anything  for 
the  purpose  or  intention  of  alienating  the  af- 
fection of  Mary  De  Ford  which  existed  for  her 
husband,  and  for  the  purpose  and  with  the  in- 
tent to  influence  her  to  abandon  her  husband, 
and  to  live  apart  from  him,  then  the  plaintiff 
cannot  recover  in  this  suit,  and  your  verdict 
must  be  for  the  defendant. 

"(4)  The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  in  this  case  that  the 
defendant,  Johnson,  did  not  alienate  the  affec- 
tion of  Mary  De  Ford  from  the  plaintiff,  Peter 
De  Ford,  and  never  influenced  her  not  to  live 
with  her  husband,  or  if  you  believe  from  the 
evidence  that  Mary  De  Ford,  the  wife  of  plain- 
tiff, did  not  leave  the  plaintiff,  and  was  never 
advised  nor  influenced  by  the  defendant,  John- 
son, to  do  so,  and  further  believe  that  the  plain- 
tiff, Peter  De  Ford,  left  his  wife  on  account  of 
her  Immoral  or  unchaste  conduct  with  other 
men,  including  the  defendant,  Johnson,  or,  if 
you  believe  from  the  evidence  that  Mary  De 
Ford  had  no  affection  for  her  husband,  Peter 
De  Ford,  more  than  she  had  for  other  men  gen- 
erally, then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  suit,  and  you  must  find  the  issue 
in  favor  of  the  defendant" 

"(10)  If  the  jury  believe  from  the  evidence 
that  the  proximate  cause  of  the  trouble  between 
the  plaintiff  and  his  wife  was  not  the  alienation 
of  her  affections  from  him  by  the  defendant, 
Johnson,  but  that  their  trouble  was  the  result 
of  the  plaintiff's  own  mistreatment  of  his  wife 
and  abuse  of  her,  then  the  jury  will  find  the 
issues  for  the  defendant  And  the  court  fur- 
ther instructs  the  jury  that  by  the  judgment  in 
the  divorce  case  of  uie  plaintiff's  wife  against 
him.  the  charges  made  by  her  in  her  petition 
stand  admitted  as  true." 

Those  given  will  be  noticed,  as  necessary, 
in  the  opinion. 

Mr.  Madden,  on  behalf  of  the  plaintiff, 
made  the  closing  argument  to  the  Jury,  and 
among  other  things  said: 

"Now,  gentlemen  of  the  jury,  I  will  discuss 
the  case.  Mr.  Hardin  has  discussed  the  plain- 
tiff in  the  case,  who  is  not  on  trial.  I  will  dis- 
cuss the  issue  that  you  are  to  try  squarely  by 
the  instructions.  The  instructions  tell  you  that 
the  fact  that  the  plaintiff  in  this  case  remarried 
does  not  constitute  any  defense  to  this  action. 
Your  common  sense  tells  you  that  the  plaintiff's 


conduct  in  all  respects,  excepting  sacli  conduct 

as  would  tend  to  alienate  his  wife's  aiffection 
from  him,  cannot  be  otherwise  than  immaterial 
in  this  case.  Now  did  this  woman  have  any  af- 
fection for  him?  Before  I  answer  Mr.  Hardin, 
I  will  discuss  that,  because  I  don't  want  to 
forget  it  Suppose  you  were  tryinir  Ike  John- 
son for  receiving  stolen  property,  and  it  was 
shown  that  he  connived  to  get  it;  that  he  had 
written  in  his  own  handwriting  and  outlined  a 
scheme  by  which  he  was  to  get  it;  and  at  the 
trial  it  was  shown  that  old  Ike  had  that  prop- 
erty In  his  possession?  Of  course,  Ben  Hardin 
would  be  defending  him,  and  he  would  not  put 
him  on  the  stand  any  more  than  he  has  in  tiiif 
case,  and  in  that  criminal  case  I  could  not  com- 
ment on  the  fact  that  he  did  not  go  cm  the 
stand,  because  the  presumption  of  innocence 
would  be  in  his  favor.  But  now,  gentlemen, 
the  question  in  issue  is:  Who  has  got  the 
wife?  Ike  has  her;  Ike  has  her.  He  brought 
her  here :   sent  for  her. 

"Mr.  Hardin:  We  object  to  those  statements 
because  there  is  no  evidence  of  that  Icind. 

"Mr.  Madden :  There  is.  I  will  tell  you  now 
what  it  is. 

"Mr.  Hardin :  We  object  to  it,  for  the  evi- 
dence is  the  other  way.  that  he  did  not  bring 
her  here,  and  because  it  is  referring  to  matters 
alleged  to  have  happened  since  the  divorce. 

"Mr.  Madden :  The  letter  that  she  got  from 
Ike- 

"The  Court  (interrupting):  The  jury  has 
heard  the  evidence.  (To  which  action  and  rul- 
ing of  the  court  the  defendant  then  and  there 
duly  excepted.)" 

Further  reference  will  be  made  to  the  evi- 
dence as  necessary. 

[1,  2]  1.  The  appellant  complains  of  the  re- 
fusal of  the  trial  court  to  Instruct  the  jury 
to  return  a  verdict  In  his  favor,  and  In  that 
connection  eamestay  urges  us  to  review  and 
overrule  our  former  decision  in  this  case,  re- 
ported in  251  Mo.  244,  158  S.  W.  29,  46  L.  R. 
A.  (N.  S.)  1083,  Ann.  Cas.  1915A,  344,  in  which 
we  held  that  this  action  Is  not  barred  by  the 
terms  of  section  2378  of  the  Bevlsed  Statutes 
of  1909.  The  provision  referred  to  is  as  fol- 
lows: 

"In  all  cases  of  divorce  from  the  bonds  of 
matrimony,  the  guilty  party  shall  forfeit  all 
rights  and  claims  under  and  by  virtue  of  the 
marriage." 

While  It  Is  of  the  utmost  importance  that 
the  weary  river  of  litigation  should  "wind 
somewhere  safe  to  sea,"  and  it  is  with  ex- 
treme reluctance  that  the  appellate  conrtg 
will  retrace  its  course  to  find  for  It  another 
channel  than  the  one  over  which  It  has  al- 
ready flowed,  yet  this  reluctance  is  not  h> 
pending  proceedings,  founded  upon  the  prin- 
ciple of  estoppel  by  former  adjudication,  bat 
upon  expediency,  and,  until  they  have  pro- 
nounced the  word  which  directs  the  final  dis- 
position of  the  controversy,  the  right  of  re- 
vision exists,  and  wUl  be  exercised  in  those 
instances  In  which  distributive  Justice  and 
the  public  interest  unite  in  requiring  it 
Mangold  v.  Bacon,  237  Ma  496,  141  S.  W. 
650 ;  State  ex  rel.  v.  Broaddus.  238  Mo.  180, 
142  S.  W.  340 ;  WUcox  v.  Phillips,  260  Mo. 
664, 169  S.  W.  53.  We  also  have  high  anthor- 
ity  for  yielding  to  importunity ;  and  It  may 
be  that  the  Importunity  of  the  appellant  is  a 
factor  In  the  Influence  which  constrains  U 
to  again  refer  to  this  question. 
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The  spedflc  question  bo  presented  is  wheth- 
er a  decree  for  divorce  made  by  a  court  In 
Idaho  at  the  snlt  of  the  wife,  in  which  the 
only  jarlsdlctlon  of  the  person  of  the  defend- 
ant was  the  service  of  notice  In  the  state  of 
Kansas,  divests  him  of  a  cause  of  action  that 
had,  before  the  institution  of  the  suit,  ac- 
crued to  him  against  the  resident  of  Missou- 
ri for  the  loss  of  her  fellowship,  society,  and 
services  as  his  wife  by  the  wrongful  aliena- 
tion of  her  affections. 

This  question  leads  to  a  broad  field  of  in- 
quiry as  to  the  res  within  the  jurisdiction  of 
the  court  in  such  a  snlt  with  respect  to  which 
It  may  adjudicate  In  the  absence  of  the  de- 
fendant, for  courts  may  adjudicate  with  ref- 
erence to  things  as  well  as  persons  which 
have  been  brought  witliin  their  jurlsdictioin, 
and  notliing  is  more  firmly  established  than 
the  principle   that   the    marriage   status   of 
every  person  within  a  state  Is  subject  to  the 
jurisdiction  of  its  courts;     It  la  not  true, 
however,    that  this  Jurisdiction  appUes   to 
persons  and  property  rights  outside  the  lim- 
its of  such  Jurisdiction.     In  such  cases,  it 
mast  be  acquired  by  notice  given  within  the 
state  where  the  process  of  the  court  runs, 
or  by  the  consent  of  the  party  to  be  affected. 
To  this  extent  the  law  of  this  state  Is  un- 
gaestloned;    but  it  is  claimed  that  in  this 
case  the  provision  of  our  statutes  already 
qaoted  subjects  to  foreign  Jurisdiction  wltli- 
ont  such  notice  or  consent  persons  and  prop- 
erty within  our  state  to  the  extent  of  rights 
acquired  aa  a  result  of  the  existence  of  a 
marriage   relation   with   one   Invoking   such 
jurisdiction.    Although  the  question  whether 
or  not  this  would  constitute  "due  process  of 
law,"  within  the  meaning  of  our  own  Con- 
stitution, was  fairly  presented  in  the  former 
appeal,  we  thought  it  unnecessary  to  discuss 
it;   and  the  case  turned  upon  the  construc- 
tion of  this  statute,  which  we  held  was  not 
by  its  terms  applicable  to  the  right  asserted 
by  the  plaintiff  In  this  suit     Referring  to 
the  opinion  of  the  court  then  written  by  our 
Brother  Graves,  we  are  still  well  satisfied 
with  the  reasoning  by  which  it  sustains  the 
result  at  which  we  then  arrived.    That  opin- 
ion referred  to  our  decision  in  Modisett  v. 
McPlke,   74  Mo.  6S6,  in  whidi  the  plaintiff 
sned  for  damages  for  wrongfully  and  unlaw- 
fully poisoning  the  mind  of  his  wife  against 
him   and    alienating  her  love  and  affection 
from  him,   by  which  she  was  persuaded  to 
separate  from  him  and  sever  the  relation  of 
husband  and  wife  by  obtaining  a  divorce  for 
his   misconduct.     The  defendant   answered, 
amcmg   other  things,  that  plaintiff,  during 
the  marriage,  was  unkind  to  his  wife,  and 
during  three  or  four  years  prior  to  the  sep- 
aration  became  an  habitual  drunkard,  and 
that  he  became  so  beastly  in  bis  habits,  and 
so  violent  and  unkind  to  his  wife,  that  she 
was  compelled,  from  self-respect  and  for  self- 
protectlcm,  to  separate  from  him.     Among 
the  instractl<Hi8  bef<n«  us  In  that  case  was 
<me  in  which  the  Jnry  was  told,  in  substance, 


that  If  the  defendant  Intentionally  prejudic- 
ed plaintlfTs  wife  against  him  and  caused 
her  to  leave  him,  and  institute  the  suit  for 
divorce  against  him,  the  verdict  should  be  for 
the  plaintiff.  It  will  be  seen  that  the  very 
question  in  that  case  was  whether  the  plain- 
tiff could,  after  this  divorce,  maintain  an  ac- 
tion against  the  defendant  for  having  alien- 
ated the  wife's  affections  and  caused  her  to 
obtain  It  for  his  fault.  The  same  statute 
was  in  force  then  that  we  have  before  us 
now,  and  we  held  that: 

"The  fact  that  the  plaintiff's  wife  obtained 
Euch  a  divorce  on  account  of  plaintiffs  miscon- 
duct does  not,  of  itself,  constitute  any  defense 
to  this  suit." 

The  court,  in  its  opinion,  reasoned  as  fol- 
lows: 

"The  wife  may  have  a  Just  cause  for  separa- 
tion or  divorce,  but  she  may  elect  to  aWde  by 
her  situation,  and  remain  with  her  husband 
nevertheless.  If  she  chooses  to  do  so,  no  stran- 
ger  has  the  ri^ht  to  intermeddle  with  the  do- 
mestic and  marital  relations  of  husband  and 
wife,  and,  if  he  voluntarily  does  so,  he  is  amena- 
ble for  the  consequences.' 

In  that  case  the  separation  and  Mvoree 
were  held  to  be  the  ground  upon  which  the 
damages  were  recoverable.  In  other  words, 
instead  of  defeating  the  cause  of  action,  the 
judgment  of  divorce  gave  it  That  the  case 
was  correctly  decided  is  plain  upon  principle. 

As  is  said  by  Mr.  Elliott  in  his  work  upon 
Evidence,  t  1652,  "An  action  for  alienating 
affections  is  based  on  the  loss  of  the  con- 
sortium." This  word  broadly  expresses  the 
right  of  the  conjugal  fellowship  of  the  wife, 
and  her  company,  co-operation,  and  aid  in 
every  conjugal  relation.  Blgaouette  v.  Pan- 
let,  134  Mass.  123,  45  Am.  Rep.  307.  The 
sentiment  which  contributes  to  the  matnte- 
nanoe  of  this  relation  and  the  performance 
of  the  dntles  which  it  Implies  is  the  conjugal 
affection  which  the  husband  has  the  lawful 
right  to  enjoy,  free  from  the  intermeddling 
of  strangers,  and  the  alienation  of  which 
gives  him  a  right  of  action  as  complete  and 
perfect  as  does  an  injury  to  his  tangible 
property.  It  is  completed  upon  the  perpetra- 
tion of  the  wrong.  It  does  not  accrue  to  him 
under  or  by  virtue  of  the  marriage,  but  under 
and  by  virtue  of  the  violation  of  a  personal 
right  of  his  own,  whidi  gives  him  a  claim 
for  compensation  against  the  wrongdoer,  in 
which  she  can  neither  then  nor  thenceforth 
have  any  Interest.  It  is  no  more  a  product 
of  the  marriage  than  would  be  a  claim 
against  one  who  had  wrongfully  inflicted  a 
physical  injury  upon  her  for  medicine  and 
medical  attendance  provided  in  the  perform- 
ance of  his  duty  with  respect  to  her  cure. 
The  statute  clearly  refers.  In  apt  words,  to 
rights  and  claims  which  the  marriage  gives 
him,  and  not  to  those  which  come  from  a 
violation  of  his  marriage  rights;  to  rights 
and  claims  which  affect  the  Interests  of  his 
wife,  and  not  to  those  whi<dt  exist  only  be- 
tween himself  and  strangers.  The  attemnt 
to  distinguish  cases  of  this  character  from 
those    involving    criminal   conversation    in- 
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Tolves  a  delicacy  of  discrimination  too  snb- 
tle  to  be  practlcaL  The  existence  of  the 
marriage  relation  Is  equally  indispensable 
In  either.  Our  present  Investigation  only 
confirms  us  In  the  views  upon  this  question 
that  tre  expressed  in  the  former  appeal.  In 
so  far  as  the  decision  of  the  Iowa  Supreme 
Court  in  Hamilton  v.  McNeill,  150  Iowa,  470, 
129  N.  W.  480.  Ann.  Cas.  1912D,  604,  dif- 
fers from  the  views  here  expressed,  we  must 
decline  to  follow  it,  and  still  adhere  to  our 
views  as  expressed  In  Modi  sett  v.  McPlke. 

[3-5]  2.  The  appellant  complains  because 
the  court,  at  the  Instance  of  plaintiff,  In- 
structed the  Jury,  In  substance,  that,  if  they 
Hliould  find  for  the  plaintiff  that  he  was  en- 
titled to  actual  damages,  and  should  further 
find  from  the  evidence  that  the  conduct  of 
defendant  was  willful,  wanton,  and  mali- 
cious and  in  reckless  disregard  of  plalntlfTs 
rights,  they  might.  In  ttfeir  discretion,  allow 
lilm  a  further  sum  as  punitive  damages. 
This  he  says  was  error,  because  there  Is  no 
allegation  of  malice  in  the  petition,  nor  any 
evidence  to  support  that  issue.  We  know  of 
no  rule  to  the  effect  that  the  word  "malice'' 
must  be  used  in  the  petition  to  authorize  the 
recovery  of  punitive  or  exemplary  damagee. 
The  legal  meaning  of  the  word  has  been  well 
settled  by  this  court  It  simply  Imports  the 
Intentional  doing  of  a  wrongful  act  without 
Just  cause  or  excuse.  In  this  case  the  peti- 
tion states  that  the  defendant,  wrongfully 
contriving  and  Intending  to  Injure  plaintiff, 
did  wrongfully,  wantonly,  and  wickedly 
alienate  from  plaintiff  his  said  wife.  The 
allegation  Is  amply  suffldent  to  charge  the 
malicious  character  of  the  act  complained 
of ;  and  If  the  Instruction  weat  further,  and 
required  the  Jury  to  find  that  It  was  done 
in  reKfcJca*  disregard  of  plaintiff's  rights,  this 
additional  requirement  was  In  appellant's 
favor.    He  could  not  be  prejudiced  by  It 

Punitive  damagee  are  no  anomaly  In  the 
administration  of  tlie  common  law.  By  their 
allowance  the  burden  of  a  willful  wrong  Is 
distributed  to  the  shoulders  of  those  who 
ought  In  good  conscience  to  bear  it.  One 
might,  through  unjustifiable  carelessness,  or 
under  an  honest  but  mistaken  belief  that  he 
was  justified  in  doing  so,  destroy  the  favorite 
dog  xtpon  which  the  owner  had  set  his  af- 
fections. In  such  a  case,  although  the  value 
of  the  animal  might  bear  slight  proportion 
to  the  pain  inflicted  by  the  loss,  the  law 
would  content  itself  with  an  award  of  dam- 
ages to  the  extent  of  the  pecuniary  injury. 
But  if  the  wrongdoer  had  acted  purposely 
with  the  Intention  of  inflicting  distress  upon 
Ills  neighltor,  to  whom  an  attempt  to  recover 
the  slight  compensation  represented  by  the 
value  of  the  animal  would  be  attended  with 
prohibitive  expense  and  difficulty,  the  law 
ought  to  and  would  afford  practical  redress 
by  the  addition  of  punitory  damages.  So  if 
a  man  covet  his  neighbor's  wife,  and  by  his 
action  corrupt  her,  it  no  more  consists  with 
;>rivate  Justice  than  with  public  policy  that 


the  law  should  permit  him  to  appropriate 
her  to  himself  at  a  price  to  be  fixed  by  a 
Jury  at  the  money  value  of  those  elements 
which  enter  into  the  assessment  of  compen- 
satory damages.  It  Is  not  to  be  tolerated 
that  a  man  should  be  permitted  to  acquire  by 
willful  trespass  that  which  his  neighbor  will 
not  sell. 

To  prevent  such  wrongs,  as  well  as  to  af- 
ford redress  when  they  are  committed,  puni- 
tory damages  are  allowed  In  every  case  of 
injury  from  a  wrongful  act,  intentionally 
done,  without  Just  cause  or  excuse.  Peak  v. 
Taubman,  251  Mo.  390,  420,  158  S.  Wu  656. 
and  cases  dted.  By  this  simple  rule  which 
is  said,  in  the  case  Just  cited,  to  have  been 
the  rule  of  law  in  this  state  ever  since  the 
decision  of  Goetz  v.  Ambs,  27  Mo.  loa  dt  32 
(where  it  was  expressly  held  that  instruc- 
tions were  properly  refused  because  they 
were  predicated  upon  the  theory  that  the 
act  must  have  been  deliberately  done  with 
ill  will  and  hostility  towards  the  plaintiff), 
we  have  no  diflSculty  In  coming  to  the  con- 
clusion that  in  this  case  the  question  of  their 
allowance  was  properly  submitted  to  the 
Jury. 

There  Is  one  dominating  circumstan<.« 
woven  into  the  entire  fabric  of  this  evidence. 
It  consists  of  the  admissions  of  the  defend- 
ant made  up  as  well  of  those  things  which 
he  falls  to  deny  when  properly  called  upon 
to  speak  as  of  those  things  which  he  aOlrmed 
in  his  d^osition  to  be  true.  He  stated,  In 
substance,  that  at  the  time  he  became  ac- 
quainted with  Mrs.  De  Pord  she  was  a  good 
and  Industrious  woman,  living,  so  far  as  he 
knew,  as  happily  with  her  husband  as  people 
usually  live  In  that  relation ;  that  the  conirie 
were  poor  and  spent  the  next  few  years  as 
his  tenante  living  in  a  house  on  his  ovrn 
premises ;  that  after  they  left  his  farm  and 
went  to  Idaho  he  corresponded  with  them 
both,  his  letters  to  her  being  transmitted  un- 
der cover  addressed  to  the  plaintiff,  who  Is 
shown  by  the  evidence  in  question  to  hare 
been  illiterate  and  to  have  required  the  serv- 
ices of  his  wife  to  read  them  as  well  as  to 
write  the  answers.  A  number  of  these  let- 
ters were  shown  him,  which  he  refused  to 
deny  upon  his  oath  that  be  had  written  and 
transmitted  to  her  in  that  manner.  They 
abound  in  amorous  solicitation  and  expres- 
sions of  affection  that  admit  of  no  justifica- 
tion, propose  that  she  get  her  hxisbond  In 
good  humor  bo  that  he  could  go  to  Idaho  to 
be  with  her,  and  that,  after  they  should  get 
everything  fixed  up,  the  husband  might  go 
if  he  wanted  to,  and  among  other  things  in- 
dicating his  desire  eventually  to  hold  tlie 
place  of  her  husband  In  her  affections  alid 
home.  When  the  plaintiff  came  to  Missouri 
with  the  letters,  and  the  trouble  whldi  cul- 
minated in  this  suit  was  on,  be  entreated  her 
to  stick  to  him  so  that  they  might  beat  plain- 
tiff and  to  save  her  money  for  that  pnipose, 
and  asked  her  to  sue  her  husband  for  di- 
vorce  "through  publication,"  and  that  1m 
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would  not  go  back  to  Idaho  to  fight  her.  He 
iid  not  hesitate  to  Intimate  to  her  that  he 
had  ceased  to  maintain  with  his  wife  the 
most  intimate  association  which  character- 
izes the  marriage  relation,  and  to  remind  her 
of  the  financial  advantages  she  had  gained 
through  her  association  with  him.  In  short, 
these  letters  told  a  shameful  story,  which  he 
only  explains  upon  the  theory  that  they  were 
a  part  of  a  playful  correspondence  between 
himself  and  the  plaintiff  and  his  wife,  which 
he  calls  Joshing.  The  thing  which  one  would 
expect  from  this  kittenish  Intimacy  seems 
from  the  evidence  to  have  come  about,  even 
to  the  securing  of  the  "divorce  by  publlca- 
ticm"  and  her  residence  In  Kansas  City  pend- 
ing the  trial,  which  suggests  that  she  went 
in  response  to  his  plea:  "Save  your  money 
and  help  me  fight  him  with."  Or,  perhaps, 
the  time  bad  come  to  which  he  feelingly  re- 
ferred in  one  of  these  letters  as  follows: 
"I  can't  do  anything  for  you  as  long  as  you 
are  his  wife  but  when  you  get  free  from  him 
then  I  can  do  as  I  please  for  you."  We  do  not 
think  that  one  can  contemplate  these  facts, 
which  the  defendant  does  not  think  it  worth 
while  to  dispute,  without  coming  to  the  con- 
clusion that  he  entered  the  plaintifTs  home 
briieving  that  it  contained  no  other  element 
of  unhapplness  than  i>overty,  and  deliberate- 
ly and  intentionally,  by  that  meanest  of  all 
selfish  appeals  to  human  frailty,  the  hope  of 
relief  from  the  limitations  of  penury,  de- 
liberately laid  siege  to  the  fidelity  of  the 
wife  to  the  obligations  Implied  In  that  rela- 
tion with  the  purpose  of  supplanting  the  hus- 
band in  the  wifely  affection  and  faith  which 
lies  at  the  foundation  of  the  home.  This  In- 
cludes all  the  elements  which  call  for  the 
peculiar  relief  administered  by  the  imposi- 
tion of  punitory  or  exemplary  damages,  and 
was  properly  submitted  to  the  Jury. 

[I]  3.  We  do  not  think  that  there  is  any 
more  appropriate  place  than  this  to  notice 
the  Insistence  of  the  appellant  that  the  court 
erred  in  refusing  to  rebuke  the  respondent's 
coonael  for  making  the  statement  to  the 
jury  ending  as  follows:  "But  now,  gentle- 
men, the  question  in  issue  ia:  Who  has  got 
the  wife?  Ike  has  her;  Ike  has  her.  He 
brought  her  here ;  sent  for  her."  When  the 
court's  attenticm  was  called  to  this  by  the 
objection  of  the  appellant,  instead  of  rebuk- 
hig  the  lawyer  and  warning  the  Jury  against 
cwisidering  the  statement.  It  contented  itself 
with  the  remark:  "The  jury  has  heard  the 
evidence."  We  think  the  court  was  right; 
and,  although  the  remark  partook  somewhat 
of  the  nature  of  hyperbole,  we  think  that  it  is 
expressive  of  a  deduction  which  counsel  had 
the  right  to  draw  from  evidence  mentioned 
In  the  preceding  paragraph.  The  defendant 
appealed  to  the  witness  for  help  even  to  the 
extent  of  saving  her  money  for  that  purpose, 
and,  as  against  him,  we  do  not  think  that, 
from  all  the  evidence,  the  inference  of  coun- 
sel that  she  came  In  response  to  that  call  to 
become  the  champion  of  his  interests  In  the 


litigation  (and  that  is  the  evident  meaning 
of  the  expression  complained  of)  is  far  fetch- 
ed or  even  illogical.  The  point  is  not  well 
taken. 

[7]  4.  The  plaintlfTs  first  instruction  was 
confined  solely  to  the  measure  of  damages ; 
the  facts  upon  which  a  recovery  might  be 
predicated  being  set  forth  in  anotiier  instruc- 
tl<m.  The  first  clause  stated  the  elements  to 
be  taken  into  considerattcni  in  assessing  com- 
pensatory damages  to  be  fair  and  reasonable 
compensation  for  the  injuries  (if  any)  sus- 
tained by  him  in  being  deprived  of  the  so- 
ciety, comfort,  assistance,  and  affection  of 
his  wife,  as  defined  in  other  instructions. 
The  second  instruction  defined  the  wrongs 
for  which  a  recovery  might  be  had,  and  we 
can  see  no  impropriety  (in  fact,  it  looks  to 
us  like  the  employment  of  commendable  care 
and  certainty)  in  Identifying  La  the  mlads  of 
the  Jury  the  injuries  for  which  they  were  en- 
tlCled  to  assess  compensation  with  those  for 
which  they  were  authorized  to  find  a  verdict 
for  the  plaintiff.  This  seems  to  be  the  whole 
objection  of  the  offending  clause,  and  we 
cannot  see  the  force  of  appellant's  argument 
that  it  Introduced  an  element  of  doubt  or 
uncertainty. 

[I]  6.  The  first  paragraph  of  plaintiff's 
second  instruction,  which  defines  the  right 
over  which  this  litigation  is  waged  as  the 
society,  comfort,  assistance,  and  affection  of 
the  wife,  and  the  wrong  charged  as  the  will- 
ful and  wrongful  deprivation  of  that  right 
is  characterized  by  appellant  as  improper, 
because  it  states  an  abstract  proposition  of 
law  instead  of  defining  the  issues  between 
the  parties  to  this  suit.  We  suppose  that  this 
is  because  the  right  is  described  as  existing 
In  a  husband  with  reference  to  his  wife  In- 
stead of  naming  the  particular  husband  who 
is  prosecuting  this  suit.  That  the  Jury  could 
have  been  deceived  by  this  is  inconceivable, 
and  we  are  not  prepared  to  denounce  the 
form  employed  as  prejudicial  error. 

[9]  The  appellant  also  complains  of  the 
third  and  fourth  paragraphs  of  tbe  same  in- 
struction, because  they  single  out  and  give 
undue  prominence  to  certain  facts,  and  also 
that  they  do  not  properly  declare  the  law  ap- 
plicable to  such  facts.  As  to  the  first  of 
these  objections,  to  sustain  which  the  appel- 
lant dtes  a  multitude  of  authorities,  it  is 
sufficient  to  say  that  the  general  principle  is 
a  time-honored  and  familiar  one,  but  has  no 
application  here.  It  simply  refers  to  com- 
ments of  the  court  upon  the  force  or  effect 
of  the  evidence  as  proof  of  the  substantive 
facts  which  the  Jury  must  find  to  authorise 
their  verdict  The  effect  of  each  of  these 
facts  upon  the  verdict  is  a  "point  of  Haw 
arising  in  the  case,"  upon  which  the  court  is 
required  by  the  statute  (R.  S.  1909,  §  1987) 
to  instruct  the  Jury  upon  the  motion  of  either 
party.  Whether  a  fact  offered  as  a  defense  is 
proven  is  a  question  usnally  within  the  prov- 
ince of  the  Jury  to  answer;  whether,  \>hen 
proven.  It  constitutes  a  defense,  so  as  to  re- 
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quire  of  the  Jury  a  verdict  for  the  defendant, 
l8  always  for  the  court  to  determine. 

[19]  Applying  these  principles,  the  court 
had  the  right,  and  it  was  Its  duty  upon  re- 
quest, to  instruct  the  jury  whether  or  not 
the  fact  that  Mrs.  De  Ford,  since  the  separa- 
tion, had  procured  a  divorce  from  her  hus- 
band, or  the  fact  that  the  plaintltT  had  after- 
ward remarried,  constitutes  a  bar  to  recovery 
in  this  action.  We  have  already  considered 
and  determined  the  effect  of  the  former. 
That  the  court  was  right  in  holding  that  the 
remarriage  of  the  plaintiff  did  not  constitute 
a  bar  to  his  suit  is  so  plainly  evident  that 
the  appellant  has  not  thought  it  worth  while 
to  controvert  It  by  argument  in  his  brief. 
With  respect  to  the  matters  eliminated  as 
defenses  in  the  third  paragraph,  the  fact 
"that  the  marital  relations  of  plaintiff  and 
his  wife  were  at  times  unhappy,  or  that  she 
had  been  at  times  guilty  of  misconduct  with 
other  men,"  were  properly  held  not  to  consti- 
tnte  a  bar  to  the  action.  While  they  might 
be  shown  in  mitigation  of  damages,  neither 
of  these  things  would  constitute  her  an  out- 
law, and  malce  the  marriage  relation  of  her 
husband  a  prey  to  every  libertine  who  might 
'  for  his  own  base  purposes,  force  himself  be- 
tween him  and  the  wife,  whom  he  might  still 
love  and  desire  to  reform.  We  would  leave 
the  point  with  this  statement,  were  it  not 
that  the  appellant  has  cited  ns  to  the  deci- 
sion of  the  same  case  in  De  Ford  v.  Johnson, 
152  Mo.  App.  209,  213,  133  S.  W.  393,  395,  in 
which  the  Kansas  City  Court  of  Appeals 
says: 

"An  injured  spouse  may  have  a  just  cause 
for  aeparation  but  may  elect  to  condone  the  of- 
fense and  abide  by  the  situatirai.  If  tie  choos- 
es to  do  so,  a  stranger  has  no  right  to  inter- 
meddle or  to  seek  on  advantage  to  himself  on 
account  of  the  delinquency.  Modiaett  v.  Mc- 
Pike.  T4  Mo.  636." 

But  in  that  case  we  gather  from  the  opin- 
ion that  the  defendant  had  taken  a  different 
course  from  the  one  he  is  now  pursuing,  and 
had  introduced  evidence  tending  to  prove 
that  Mrs.  De  Ford  "was  no  better  than  a 
common  prostitute;  that  her  depravity  was 
known  to  plaintiff;  and  that  defendant  was 
but  one  of  the  number  of  her  paramours." 
The  court,  under  these  circumstances,  con- 
demned an  instruction  "directing,  in  effect, 
that  a  verdict  might  be  found  for  the  plain- 
tiff even  If  the  illicit  relations  between  the 
wife  of  plaintiff  and  her  paramours,  includ- 
ing defendant,  were  merely  acts  of  common 
prostitution  known  to  the  husband  and  com- 
placently forgiven  by  him  as  fast  as  they  oc- 
curred." It  is  unnecessary  to  examine  the 
record  in  that  case  for  the  purpose  of  deter- 
mining the  correctness  of  the  proposition  so 
announced,  for  it  may  have  been  under  the 
influence  of  that  verdict  that  the  appellant 
changed  his  course,  In  the  present  trial,  by 
stating  at  its  very  outset  that  it  was  conced- 
ed that  Mrs.  De  Ford  was  a  woman  of  good 
character,  and  by  reason  of  that  concession 
objected  strenuonsly  to  the  introduction  of 


the  evidence  that  the  appellant  had  admitted 
since  that  trial  that  evidence  then  introduc- 
ed, impugning  her  chastity,  was  false.  We 
must  then  consider  this  point  from  the  stand- 
point that  Mrs.  De  Ford's  character  in  that 
respect  was  not  questioned  in  this  trial,  ex- 
cept as  affected  by  her  acts  in  connection 
with  the  plaintiff.  From  this  standp<dnt,  the 
Instruction  announced  a  correct  principle  of 
law.  There  is  no  evidence  In  the  case  call- 
ing for  the  application  of  the  doctrine  stat- 
ed by  the  Kansas  City  Court  of  Appeals  in 
the  opinion  from  wttlch  we  have  quoted. 

[11-13]  6.  The  real  question  presented  by 
this  Instruction  is  that  It  purports  to  cover 
the  whole  case,  yet  Ignores  the  issues  made 
by  the  defendant  It  tells  the  jury  that  If 
the  plaintiff  and  Mrs.  De  Ford  were  husband 
and  wife  In  1905  and  1906,  and  were  living 
and  cohabiting  together  as  such,  and  that 
she  had  affection  for  him,  and  If,  during  that 
time  and  prior  to  the  time,  plaintiff  separat- 
ed from  her,  defendant  wrongfully,  wanton- 
ly, and  from  improper  motives  persuaded  and 
induced  her  to  transfer  her  affection  from 
the  plaintiff  to  defendant,  and  that  plaintiff 
was  thereby  deprived  of  her  society,  com- 
fort, assistance,  and  affectl<m,  then  their  ver- 
dict would  be  for  the  plaintiff.  It  will  be 
noted  that  by  this  Instruction  the  grounds  of 
recovery  were  limited  to  acts  done  prior  to 
the  time  plaintiff  separated  from  his  wife, 
and  that  were  done  wrongfully,  wantonly, 
and  from  Improper  motives.  There  is  no 
plea  in  avoidance  in  the  answer,  except  the 
judgment  of  divorce  in  Idaho,  which  we  have 
already  held  to  be  bad  for  that  purpose,  and 
we  have  also  disposed  of  the  question  raised 
In  the  instruction  as  to  the  effect  of  the  sab- 
sequent  marriage  of  plaintiff  as  if  it  had 
been  properly  ifleaded,  so  nothing  is  left  of 
the  defenses  upon  which  the  appellant  In- 
sisted at  the  trial,  other  than  those  raised 
by  the  general  denial,  which  questions  the 
wrongful  character  of  the  acts  upon  which 
the  plaintiff  depends  for  recovery. 

We  have  held  that  the  statute  (R.  S.  1909, 
{  1987),  which  provides  that  at  the  close  of 
the  evidence  In  a  dvll  trial  "either  party 
may  move  the  court  to  give  Instructions  on 
any  point  of  law  arising  in  the  cause,  which 
shall  be  In  writing  and  shall  be  given  or  re- 
fused," is  permissive  and  not  mandatory; 
that  "It  does  not  contemplate  Instructions 
whether  or  not;"  and  that,  "before  appellant 
can  predicate  reversible  error  on  what  a 
trial  court  does  not  say  to  the  jury,  he  must 
first  put  the  court  in  the  wrong  by  asking  It 
to  say  something,  or  else  the  court.  In  trying 
to  cover  the  case  by  instructions,  holds  a 
false  voice,  or  omits  In  general  Instractions 
essential  elements  of  the  case."  Morgan  v. 
Mulhall,  214  Mo.  451,  463,  464,  114  S.  W.  4, 
8.  That  was  a  case  in  trespass  for  shooting 
and  wounding,  and  the  only  instructions  giv- 
en were  two  asked  by  appellant,  one  of  them 
referring  solely  to  the  measure  of  damages 
In  case  the  jury  should  find  for  the  plaintiff, 
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and  the  other  referring  to  the  credibility  of 

witnesses.  The  defendant  asked  no  Instruo 
tlons.  It  was  held  that  neither  the  failure 
of  the  plaintiff  to  ask  nor  of  the  court  to  give 
Instructions  upon  the  mierlts  constituted  er- 
ror. Referring  to  the  rule  that,  where  an 
Instruction  Is  given  purporting  to  cover  the 
entire  case,  its  failure  to  mention  a  matter 
of  defense  properly  relied  on  by  the  defend- 
ant to  defeat  the  right  of  plaintiff  to  a  ver- 
dict is  error,  the  court  referred  to  Scanlan  v. 
Gullck,  199  Mo.  449,  page  455,  97  S.  W.  884, 
page  885,  as  announcing  the  true  doctrine. 
Going  to  that  case,  we  find  It  tersely  and 
clearly  stated  as  follows: 

"A  siiiKle  iostniction  intended  to  present  the 
lav  of  the  case  should  cover  the  whole  case; 
it  being  the  <mly  instraction  asked,  as  in  this 
instance.  *  •  •  Tbis  in  no  way  conflicts 
vitb  the  general  rule  that  if  all  the  instnictious, 
taken  toeether.  properly  state  the  law  of  the 
case,  it  is  sufficient." 

We  then  approved  the  rule  stated  In  2 
Thompson  on  Trials,  {  2841,  as  follows: 

"That  mere  nondirection,  partial  or  total,  is 
not  irround  of  new  trial,  unless  specific  instruc- 
tions, good  in  point  of  law  and  appropriate  to 
the  evidence^  were  requested  and  refnsed.  A 
party  cannot,  by  merely  excepting  to  a  charge, 
make  it  the  foundation  for  an  assignment  of 
error  that  it  is  indefinite  or  incomplete." 

Applying  this  rule  to  the  Instruction  we 
are  considering,  we  find  that,  to  anthoriee  a 
recovery  npoa  It  for  the  alleged  interference 
with   the   defendant's    right,   the   acts   com- 
plained of  must  have  been  not  only  wrongful 
and  wanton,  but  done  from  improper  mo- 
tlves.    It  states  in  a  general  way  the  whole 
law  which  should  govern  the  jury  in  its  in- 
quiry, and,  if  the  defendant  desired  an  ex- 
planation with  reference  to  the  facts  in  evi- 
dence tending  to  show  the  wrongful  charac- 
ter of  his  acts,  it  was  up  to  him  to  move  for 
such  explanation  as  required  by  the  terms 
of  the  statute.     This  he  did;    and,  turning 
to  the  instructions  asked  by  him  and  given 
by  the  court,  we  find  that  the  first  tells  the 
Jury,  lu  substance,  that  to  entitle  the  plain- 
tiff to  recover  he  must  prove  to  their  satis- 
faction by  the  preponderance  (that  Is,  the 
greater  weight  of  all  the  credible  evidence  In 
the  case),  that  the  plalntlfTs  wife  had  an 
"infatuation"    for    the    defendant,    Johnson; 
that  the  defendant  by  willful  and  intentional 
wrong  was  the  cause  of  it;    that  plaintiff's 
wife  had    affection  for  her  husband;    and 
that  the  plaintiff  enticed  her,  and  thereby  de- 
stroying her  affection  for  him,  and  caused  her 
to  transfer  her  affection  to  the  defendant 
knowingly  and  Intentionally,  with  the  pur- 
pose and  Intent  of  alienating  her  affections 
from  her  husband.     It  also  tells  them  that 
If  plaintiff's  wife  voluntarily  gave  her  affec- 
tions to  the  defendant,  and  he  did  nothing 
VTonff  to  win  them,  they  should  find  for  the 
defendant.      This  Instruction  certainly  gives 
the  defendant  everything  by  way  of  expla- 
nation of  tbe  word  "wrongful"  to  which  he 
was  entitled.    It  tells  the  Jury  in  effect  that, 
althoni^  tbe  husband  and  wife  may  have 


been  living  happily  together,  yet  the  burden 
was  upon  the  plaintiff  to  prove  her  affection 
for  hbn;  thus  Ignoring  the  presumption 
which,  as  we  have  already  stated,  attends 
that  relation.  It  also  tells  them  that,  If  she 
voluntarily  gave  to  the  defendant  the  senti- 
ment which  it  describes  as  affection,  he  had 
the  right  to  take  advantage  of  that  sentiment 
on  her  part,  and  alienate  her  from  any  feel- 
ing that  she  may  have  still  retained  in  fa- 
vor of  the  performance  of  wifely  duty,  and 
persuade  her  away  from  her  husband  to  en- 
Joy  her  himself,  without  Incurring  any  legal 
liability.  This  is  equally  erroneous,  for, 
while  she  was  his  wife,  the  husband  had  the 
right,  free  from  the  intermeddling  of  any 
stranger,  to  guide  her  feet  in  the  path  of 
matrimonial  fidelity,  which  is  marked  by  du- 
ty as  well  as  by  personal  sentiment.  It  would 
be  a  strange  law  which  would  provide  that, 
as  soon  as  the  sentimental  attachment  which 
Is  popularly  described  as  affection  should  fail 
her,  the  element  of  the  home  life  whidi  she 
represents  would  be  at  the  mercy  of  any 
moral  marauder  who  might  choose  to  play 
upon  her  weakness. 

The  second  instruction  given  for  the  de- 
fendant idaces  upon  plaintiff  the  burden  of 
proof,  by  a  preponderance  of  evidence,  not 
only  that  the  defendant  alienated  the  affec- 
tion of  the  wife  from  her  husband,  but  also 
that  she  transferred  it  to  the  defendant. 
The  sixth  Instruction  requires  the  same  de- 
gree of  proof  of  "infatuation"  of  the  wife 
for  the  defendant  In  short,  these  and  other 
features  of  the  11  Instructions  given  by  the 
court  uprni  tbe  defendant's  motion  Indicate 
that  everything  included  in  the  evidence 
tending  to  show  a  defense  under  the  issues 
tendered  by  the  answer  was  more  than  fair- 
ly presented  to  the  Jury,  unless  there  Is  some- 
thing In  the  three  instructions  which  the 
court  refnsed  him  that  should  have  been 
given. 

[14]  7.  The  third  instruction  was  properly 
refused  because  it  told  the  Jury  they  must 
find  for  the  defendant,  unless  they  should 
believe  that  he  did  something  for  the  pur- 
pose and  with  the  Intention  to  influence  Mrs. 
De  Ford  to  abandon  her  husband  and  live 
apart  frcMU  him.  This  is  not  the  law.  Its 
refusal  was  peculiarly  called  for  in  this  case 
by  the  fact  that  the  letters  of  appellant,  read 
In  evidence,  tended  to  prove  that  he  advised 
her  to  live  with  the  plaintiff  and  to  main- 
tain his  confidence  that  he  (tbe  defendant) 
might  have  a  better  opportunity  to  enjoy  her 
society. 

[IS]  8.  Defendant's  fourth  instruction  was 
properly  refused  because  it  required  a  ver- 
dict for  the  defendant  if  Mrs.  De  Ford  did 
not  leave  the  plaintiff,  notwithstanding  her 
conduct  might  have  compelled  him  to  leave 
her.  It  was  also  erroneous  in  requiring  a 
verdict  for  defendant  If  she  had  no  more  af- 
fection for  her  husband  than  she  had  far 
other  men  generally.  We  have  already  call- 
ed attention  to  the  difference  between  allfoe* 
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tlon  that  sustains  the  marriage  relation  and 
that  which  men  and  women  may  feel  for 
each  other  where  no  such  relation  exists. 

[16]  9.  The  tenth  Instruction  asked  by  de- 
fendant was  properly  refused.  It  told  the 
Jury  that,  by  the  Judgment  In  the  divorce 
ease  tlie  charge  made  by  her  in  her  petition 
stands  admitted  as  true.  This  Is  not  the  law. 
The  Idaho  court,  while,  as  we  have  already 
said,  it  had  Jurisdiction  of  the  marriage  sta- 
tu!? of  the  plaintiff  in  that  case,  could  not  take 
advantage  of  the  substituted  service  by 
which  It  obtained  and  exercised  such  Juris- 
diction to  make  the  pleadings  the  foundation 
of  a  personal  Judgment  against  him  in  a  for- 
eign Jurisdiction,  In  favor  of  a  stranger.  The 
statement  of  the  proposition  is  its  own  suf- 
ficient refutation. 

[1 7]  10.  Among  the  17  assignments  of  error 
the  appellant  has  argued  and  asked  ns  to 
consider  In  detail  on  this  appeal  are  a  num- 
ber which  assert  the  proposition  in  one  form 
or  another  that  the  rendition  of  the  Idaho 
Judgment  of  divorce  in  favor  of  Mrs.  t>e  Ford 
constitutes  a  line  over  which  -the  plaintiff 
will  not  be  permitted  to  pass  in  showing  the 
relations  between  her  and  the  defendant,  ei- 
ther for  the  purpose  of  characterizing  her 
testimony  or  as  proof  of  the  plalntllTs  right 
to  recover.  Why  this  particular  period  has 
been*  selected  as  the  closing  page  of  the 
shameful  history  instead  ot  the  time  of  the 
separation  which  the  plaintiff  accepted  and 
acted  upon  as  final  we  do  not  know,  but  consid- 
er it  as  presented.  The  correspondence  shows 
beyond  question  that  the  obtaining  of  this  di- 
vorce, by  whldi  the  marriage  relation  would 
be  removed  as  an  obstacle  to  the  freedom 
of  his  association  with  her,  was  a  part  of  his 
original  plan,  which  the  separation  afforded 
the  opportunity  to  execute.  When  this  suit 
was  instituted,  he  no  doubt  thought,  as  be 
has  so  strenuously  urged  here,  that  the  di- 
vorce would  serve  the  additional  purpose  of 
inununlty  against  legal  liability,  as  well  as 
to  untie  her  hands,  and  leave  her  free  to  be- 
come his  champion  In  the  litigation.  The  ev- 
idence tends  strongly  to  show  that  he  accept- 
ed the  opportunity,  and  not  only  advised  her 
to  consult  lawyers  for  that  purpose,  but  in- 
structed her  with  reference  to  the  facts  she 
was  to  lay  before  them  and  the  charges  of 
nonsupport  and  desertion  which  they  were  to 
make  In  the  complaint  Her  examination  on 
this  subject,  when  she  testified  at  the  trial, 
is  interesting.  Although  she  said  that  her 
husband  had  beaten  Im:  brutally  time  after 
time,  she  did  not  mention  it  to  her  lawyers, 
but  their  complaint  was  framed  as  if  .the  de- 
fendant's letters  had  been  laid  before  them 
and  they  had  drawn  it  according  to  his  di- 
rection. When  It  became  necessary  to  make 
the  service  in  Kansas  City,  Kan.,  It  was  done 
by  Pollard,  his  cousin;  and,  when  she  came 
to  Kansas  City  before  the  trial,  it  was  Pol- 
lard who  received  her. and  attended. to  leas- 
iqg  and  furnishing  of  her  bouse,  and  rent  was 
p^d  troia  the.pro<!e«d9'.Qf  at.leas^  one  cbecl^. 


Issued  by  defendant  to  him.  That  she  came 
In  answer  to  bis  calls  Is  at  least  fairly  infera- 
ble from  the  evidence.  These  calls  In  bis  own 
handwriting  are  an  interesting  part  of  tbe 
record  in  this  case.  As  soon  as  salt  was 
threatened,  he  wrote  her: 

"What  am  I  to  do  I  am  gone  up  if  yon  don't 
stay   with   me   and  maybe  we  can   beat    him. 

•  *  *  If  he  sues  me  will  you  stick  to  me 
and  maybe  we  can  beat  him?  •  •  *  He  will 
be  hard   tn  beat.     Them  letters  is  the  trouble. 

•  *  •  Ob  I  feel  like  I  haven't  got  a  friend 
on  eartii.  •  •  •  Will  you  stick  to  me  and 
share  my  trouble?  Xou  are  my  best  friend 
and  if  we  can  beat  him  we  will  be  all  right." 

In  the  midst  of  this  letter  the  blow  fell, 
and  he  closed  by  saying: 

"I  will  write  a  little  more  Mary.  I  will  have 
yon  no  difference  where  you  bo.  They  have 
come  after  me  to-day.  He  has  sued  me  for  all 
I  am  worth.  I  will  come  after  you  soon  as  I 
can.  I  think  X  will  get  you  for  you  are  the 
only  woman  for  me.    Will  you  stay  with  me?" 

It  is  difficult  to  Imagine  bow  a  wooaan, 
who  had  had  tbe  Intimate  and  tender  rela- 
tions with  him  indicated  in  the  early  letters 
which  followed  her  to  Idaho,  could  have  re- 
mained unmoved  by  such  appeals.  They  are 
introduced,  not  against  her,  but  as  bis  ad- 
missions, and,  with  her  responses,  whether 
couched  in  words  or  displayed  in  action,  are 
admissible  against  him  for  all  relevant  pur- 
poses. He  went  to  see  her  at  Ogden,  and  sbe 
came,  telling  her  daughter,  according  to  tbe 
testimony  to  which  he  is  now  so  strongly  ob- 
jecting, that  she  was  coming  to  help  blm. 
He  consulted  a  lawyer,  and  then  writes: 

"I  am  afraid  to  tell  you  what  I  want  to." 
"My  lawyer  says  it  is  best  fur  me  not  to  have 
nuything  to  say" 

— and  asks  her  to  sue  inuuediately  for  di- 
vorce and  the  custody  of  the  children  on  tbe 
ground  of  nonsupport,  and  tells  her  that  she 
will  find  tbe  money  back,  and  that,  when  she 
gets  free  from  ber  husband,  he  can  do  as  be 
pleases  for  her.  He  assures  her  that  ber 
husband  will  not  go  back  to  fight  ber.  He 
closes  this  long  letter  with  a  row  of  aster- 
isks, which  he  assures  her  means  kisses.  In 
a  subsequent  letter  he  urges  her  to  save  ber 
money  and  help  him  fight  and  to  help'  blm 
out  of  bis  trouble. 

We  have  quoted  so  freely  from  these  let- 
ters that  we  may  fully  understand  tbe  object 
of  tbe  testimony  of  which  tbe  defendant  Is 
complaining.  They  tend  to  show  the  char- 
acter and  strength  of  the  relatlcm  that  bad 
grown  up  between  them  as  a  sequd  to  the 
conduct  of  which  the  plaintiff  complains, 
and  that  the  divorce  which,  bed  been  coo- 
templated  at  a  period  in  their  associatloa 
prior  to  tbe  separation  was  now  to  be  used 
to  assist  him  In,  his  legal  fight  with  tbe  plain- 
tiff. So  that  it  not  only  tends  to  show  the 
character  end. extent  of  the  injury  but  to 
explain  and  characterize  the  testimony  which 
she  gave  at  the  trial.  The  relation  existing 
between  her  and  tbe  defendant  w«ls  aa  tm-: 
portank  for.  the  Jury  to  know  and  oonaidex. 
aa. would  be  tbe  relat^a  o£  husband  and 
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irUe  or  parent -and  <dklld  between  the  witness 
and  the  party  to  the  suit  The  admlsaion  of 
the  testimony  referred  to  In  the  assignments 
we  have  grouped  In  this  paragraph  consti- 
tutes no  reversible  error. 
[It]  11.  The  an>ellant  complains  that: 

"The  verdict  in  this  case  is  extremely,  grossly, 
and  outrageously  excessive  and  unjust,  anid 
shows  upon  its  face  that  it  is  the  result  of 
bias,  prejudice,  and  passion,  and  of  venomous 
abandonment  of  a  responsible  duty  resting  upon 
the  jury,  all  brought  about  by  the  many  errors 
and  egregious  blunders  of  the  trial  court,  as 
shown  by  the  most  remailtable  record  in  this 
case,  and  herein  pointed  out" 

We  agree  with  the  appellant  that  this  is  a 
remarkable  record,  but  we  have  read  It  care- 
fully from  cover  to  cover,  and  fall  to  find  tn 
It  any  evidence  that  either  the  court  or  Jury 
were  actuated  In  the  trial  by  any  other  mo- 
tire  than  the  desire  to  do  equal  justice  be- 
tween the  parties,  having  careful  regard  to 
the  facts  In  evidence  and  the  law  applicable 
thereto.  It  la  to  be  regretted  that  the  Inter- 
est of  lawyers  In  behalf  of  their  clients 
'  sbonld  sometimes  find  expression  in  such  lan- 
guage aa  we  have  just  quoted.  Human  na- 
ture, however,  sometimes  escapes  even  the 
trained  control  of  the  experienced  lawyer, 
and  celebrates  Its  freedom  with  strange 
pranks.  In  which  we  must  somehow  find  their 
own  excuse. 

While   the   amount   of  the   compensatory 
damages  awarded  Is  large,  we  do  not  think 
it  so  excessive  as  to  justify  our  Interference, 
and'  we  cannot  say  that  the  Jury  was  vrrong 
If  It  chose,  In  the  exercise  of  Its  Judgment, 
to  reject  most  of  the  testimony  offered,  not 
in  extennatlon  of  the  wrong  committed,  for 
npon  the  admitted  facts  In  this  record  there 
seems  to  be  no  room  for  extenuation,  but  In 
redaction  of  the  Injuries  sustained  by  the 
plaintiff.     Wle  are  cited  to  the  case  of  Allen 
V.  Forsythe,  160  Mo.  App.  262,  142  S.  W.  820, 
In  which  the  Kansas  City  Court  of  Appeals 
reduced  the  judgment  for  compensatory  dam- 
ages In  an  alienation  suit  from  $6,000  to  Jf4,- 
000.    Upon  this  authority,  appellant  says  that 
the  verdict  of  $7,410  for  compensatory  dam- 
ages in  this  case  Is  likewise  excessive.    We 
see  no  parallel  between  the  oases.     In  the 
Allen  Case  the  plaintiff  secretly  married  the 
18  year   old  daughter  of  a  family,   all  the 
members  of  which  seem  to  have  been  made 
defendants.    They  lived  together,  congenially 
and  pleasantly  no  doubt,  until  the  next  day, 
when  the  family,  having  discovered  the  mar- 
riage, took  the  girl  home  and  persuaded  her 
not  to  return  to  him.    In  this  case  the  evi- 
dence tended  to  prove  that  Mrs.  De  Ford 
was  a  good  wife  and  mother,  and  the  appel- 
lant admits  that  she  was  a  good  Woman. 
She  and   the  plaintiff  lived  together  for  12 
years  before  the  defendant  entered  their  honle. 
Two   children  had  been  bom  to  them,  who 
were  half -grown  girls  at  the  time.    The  wife 
was  so  tbrifty  that  the  defendant  himself 
said  oC  ber  that  she  was  a  hard-working, 


business  woman,  and  that.  If  he  had  such  a 
woman  for  a  wife,  he  would  get  rich.  In 
the  Allen  Case  the  wrong  resulted  In  the 
alienation  of  conjugal  affection  that  had  en- 
dured overnight,  and  the  breaking  up  of  a 
family  relation  which  scarcely  existed,  ex- 
cept In  the  sentiment  that  "springs  eternal  in 
the  human  breast."  In  this  case  a  home 
made  sacred  by  the  children  which  It  shelter- 
ed and  nourished  was  broken  up,  while  in  the 
Allen  Case  the  wrong  for  which  the  verdict 
was  given  scarcely  put  the  plaintiff  in  a 
worse  position  then  he  would  have  occupied 
had  his  prospective  bride  said  "No"  to  him  the 
day  before.  These  cases  afford  no  common 
rule  for  the  measure  of  damages. 

[II]  So  far  as  punitory  damages  are  con- 
cerned, their  award  was  within  the  reason- 
able discretion  of  the  Jury,  in  view  of  all 
the  circumstances  of  the  case.  The  hearty 
co-operation  which  the  testimony  tends  to 
show  he  has  received  from  Mrs.  De  Ford,  and 
her  examination  as  his  witness,  do  not 
seem  to  have  Inspired  the  confidence  and 
sympathy  of  the  jury,  and  It  la  not  for  us  to 
interfere  with  their  discretion. 

The  judgment  of  the  circuit  court  wiU  be 
afiBrmed. 

HAILET,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur ;'  'WOODSON,  J.,  in  result 


HACK  V.  GRAIN.     (No.  17349.) 

(Supreme   Court  of  Missouri,  Division  No.   1. 

June  1,  1MB.) 

Bbokebs   ®=>102— Fbaud— T>iabiutt. 

Where  a  real  estate  broker  engaged  to  sell 
land  at  a  certain  price  falsely  misrepresented 
to  plaintiff  that  the  land  was  worth  an  amount 
considerably  in  excess  of  the  vendor's  sale  price, 
and  induced  plaintiff  to  buy  at  such  price, 
pocketing  the  difference,  he  was  guilty  of  ac- 
tionable fraud,  and  recovery  may  be  had  against 
him  notwithstanding  that  be  sold  the  land  as 
an  agent 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  S  146;  Dec.  Dig.  «=s>102.] 

Appeal  from  Circuit  Court,  Texas  County ; 
I*.  B.  Woodside,  Judge. 

Action  by  Wm.  U.  Hack  against  Harry 
Grain  and  others.  From  a  judgment  for 
plaintiff,  defendant  Harry  Grain  api)eali<. 
Affirmed. 

This  Is  a  suit  to  cancel  a  certain  deed  oft 
trust  executed  by  the  plaintiff,  conveylag 
certain  lands  in  Texas  county,  to  defendants, 
to  secure  a  certain  promissory  note  for  $900, 
given  as  part  payment  of  the  purchase  price 
of  said  land.  The  judgment  of  the  circuit 
court  was  in  favor  of  the  plaintiff,  and  the 
defendant  Grain  appealed  the  cause  to  this 
conrt  The  bank  being  an  innocent  party.  Its 
interest  was  fully  protected  by  judgment  of 
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the  circuit  court,  and  It  will  therefore  be 
dropped  out  of  the  case. 

The  petition  filed  In  the  cause  was  In  fig- 
ures and  words  aa  follows  (formal  parts 
omitted) : 

"Plaintiff  states  that  at  all  times  herein  men- 
tioned the  People's  Bank  of  Licking  was  a  cor- 
poration organized  under  the  laws  of  the  state 
of  Missouri  and  authorized  to  do  a  banking 
business  in  the  state  of  Missouri. 

"Plaintiff  for  his  cause  of  action  states  that 
on  the  28th  day  of  August,  1911,  W.  B.  Good- 
speed  was  the  owner  of  a  certain  tract  of  land 
situated  in  Texas  county.  Mo.,  described  as 
follows,  to  wit :  The  west  half  of  lot  No.  1  of 
the  northwest  quarter  of  section  3  and  the 
northwest  of  the  southwest  quarter  of  section 
3,  in  township  32  north,  of  range  8  west    That 

before  that  time,  to  wit,  on  the  day  of 

Jane,  1911,  the  said  W.  H.  Goodspeed,  being 
desirous  to  sell  said  land,  placed  the  same  in 
the  hands  of  the  defendant  Harry  Crane  to  sell 
to  any  one  that  desired  to  purchase  the  same 
for  the  price  and  sum  of  $1,600,  and  that  the 
said  W.  H.  Ooodspeed  agreed  to  pay  the  said 
Harry  Crane  5  per  cent,  commission  on  the 
said  |1,600  to  procure  a  purchaser  for  him  of 
said  land  at  said  price  and  sum. 

"Plaintiff  further  states  that  the  defendant 
Harry  Crane  was  at  all  times  herein  mentioned, 
and  is  now,  a  real  estate  agent  located  and  do- 
ing a  business  of  selling  real  estate  as  an  agent 
at  the  town  of  Licking,  in  the  state  of  Mis- 
sonrL 

"Plaintiff  further  states  that  be  was  at  all 
times  herein  mentioned,  and  is  now,  a  resident 
of  the  city  of  Trenton,  in  the  state  of  Mis- 
souri, and  that  he  is  a  machinist  by  trade,  and 
wholly  unfamiliar  with  farming  land  and  its 
value. 

"Plaintiff  further  states  that  I.  H.  Crane  is 
the  father  of  the  said  Harry  Crane,  and  that 
plaintiff  has  been  acquainted  with  the  said 
1.  H.  Crane  ever  since  his  boyhood,  and  has 
always  reposed  the  utmost  confidence  in  the 
truthfulness,  honesty,  and  integrity  of  the  said 
I.  H,  Crane,  which  was  well  known  to  both  the 
said  I.  H.  Crane  and   the  said  Harry   Crane. 

"Plaintiff  further  states  that  on  or  about  the 

day  of  July.  1911,  he  mentioned  to  the 

said  I.  H.  Crane  that  he  was  desirous  of  quit- 
ting the  machine  shops  and  purchasing  a  farm 
and  moving  upon  the  same,  whereupon  the  said 
I.  H.  Crane  stated  and  represented  to  the 
plaintiff  that  his  son,  the  said  defendant  Harry 
Crane,  liyed  in  Texas  county,  at  the  said  town 
of  Ijicking  and  was  engaged  at  said  place  in 
the  real  estate  business,  and  that,  if  plaintiff 
would  go  to  the  said  town  of  Licking,  he  (the 
said  I.  H.  Crane)  and  the  said  Harry  Crane 
would,  on  account  of  their  acquaintance  and 
friendship  with  and  for  the  plaintiff,  find  for 
plaintiff  at  or  near  the  said  town  of  Licking 
a  farm  to  be  purchased  at  a  fair  price  and 
sum,  and  well  worth  the  money,  and  that  the 
said  Harry  Crane  was  well  acquainted  with 
land  and  its  values  in  and  about  the  said 
town  of  Licking,  and  that  he  (the  said  I.  H. 
Crane)  and  Harry  Crane  would  see  that  plain- 
tiff, if  he  purchased  a  farm  in  said  community, 
purchased  at  a  fair  and  reasonable  price,  and 
pay  no  more  therefor  than  said  farm  was  worth. 

"Plaintiff  further  states  that,  relying  upon 
the  statement  made  as  aforesaid  by  the  said 
I.    H.    Crane,   and   believing  the  same    to    be 

true,  he  on  the day  of  August,  1911,  left 

said  city  of  Trenton  in  company  with  the  said 
I.  H.  Crane,  and  journeyed  with  him  to  the  said 
town  of  I>icking,  and  at  the  said  town  of  Lick- 
ing, on  the  ^Uth  day  of  August,  1911,  met  the 
defendant   Harry   Crane. 

"Plaintiff  furUier  states  that,  relying  on  the 

statement  of   defendant  on   the  day   of 

August,  1911,  he  made  known  to  the  said  Har- 
-ry  Crane  his  desire  to  purchase  a  farm,  and 
that  be  had- never  lived  on  a  farm  and  knew 


nothing  whatever  of  farm  land  and  its  Talae, 
and  that  if  he  purchased  a  farm  that  he  ^ould 
have  to  rely  oa  his  and  his  father's  Judgment 
as  to  the  farm's  fertility  and  value,  and  that 
the  said  Harry  Crane  then  told  plaintiff  of  the 
aforesaid  land  owned  by  the  aforesaid  W.  H. 
Goodspeed,  and  that  both  the  said  I.  H.  Crane 
and  Harry  Crane  represented  and  stated  to 
plaintiff  that  said  farm  was  listed  with  said 
Harry  Oane  at  the  price  and  sum  of  $2,500, 
and  that  said  farm  was  well  worth  that  amount, 
and  that  the  said  sum  of  $2,500  was  a  fair 
and  reasonable  price  for  said  land,  and  that 
said  W.  H.  Goodspeed  would  not  take  any  less 
therefor,  and  that  the  said  Harry  Crane  was 
only  getting  out  of  the  deal,  if  plaintiff  pur- 
chased farm,  5  per  cent,  commission  of  the 
$2,500  for  selling  the  same,  and  that  the  soil 
of  the  farm  was  fertile. 

"Plaintiff  further  states  that,  relying  on  the 
aforesaid  statements  and  representations  of  the 
said  defendants  I.  H.  Crane  and  Harry  Crane, 
and  believing  the  same  to  be  true,  he,  on  or 
about  the  28th  day  of  August,  1911,  entered 
into  a  contract  with  the  said  Harry  Crane  to 
purchase  and  did  purchase  said  farm  from  the 
said  Harry  Crane  for  the  said  price  and  sum 
of  $2,500. 

"Plaintiff  further  states  that  in  the  said  con- 
tract of  purchase  of  said  land  from  the  said 
Harry  Crane,  as  the  agent  of  said  W.  H.  Good- 
speed,  he  agreed  to  pay  $1,500  in  cash  and  give 
a  deed  of  trust  secured  by  said  land  for  the 
sum  of  $1,000. 

"Plaintiff  further  states  that,  pursuant  to 
said  contract  of  purchase,  he  placed  $1,500  in 
the  said  People's  Bonk  of  Licking,  subject  to 
the  order  of  the  said  Harry  Crane. 

"Plaintiff  furtlier  states  that  both  the  said 
I,  H.  Crane  and  Harry  Crane  represented  to 
plaintiff  that  the  said  W.  H.  Goodspeed  de- 
sired and  must  have  the  purchase  price  of  said 
farm  in  cash,  but  that,  if  the  said  plaintiff 
would  execute  a  note  for  $1,000  to  the  said 
Harry  Crane,  and  secure  the  same  by  deed  of 
trust  on  said  land,  that  the  said  Harry  Ci-auc 
could  get  tlie  cash  on  said  note  at  the  said 
People's  Bank  and  pay  the  said  Goodspeed  the 
said  sum  of  $2,500  in  cash,  less  5  per  cent 
commission  un  the  same. 

"Plaintiff  further  states  that,  relying  on  the 
aforesaid  statement  of  the  said  defendant,  and 
believing  them  to  be  true,  he  executed  the  said 
note  to  the  said  Harry  Crane,  and  secured  the 
same  by  deed  of  trust  on  said  land,  and  delivered 
the  said  note  and  said  deed  of  trust  to  the  said 
People's  Bank  of  lacking,  subject  to  the  order 
of  the  said  Harry  Crane. 

"Plaintiff  further  states  that  the  statement  of 
the  said  Harry  Crane  and  I.  H.  Crane,  to  wit 
that  the  said  land  was  worth  the  sum  of  $2,500, 
and  that  the  said  sum  of  $2,500  was  a  fair  and 
reasonable  price  for  the  same,  and  that  the  soil 
on  the  said  land  was  fertile,  and  that  the  said 
Goodspeed  asked  the  sum  of  $2,500  for  said 
land,  and  would  not  take  any  less,  and  that  the 
defendant  Harry  Crane  was  only  getting  5  per 
cent  commission  on  the  said  $2,5()0  for  selling 
said  farm,  and  that  the  said  Goodspeed  desired 
and  must  have  the  said  sum  of  $2,500  in  cash, 
less  the  commission  on  the  same,  were  each 
and  every  one  false  and  untrue,  and  that  the 
said  defendants  well  knew  said  statement  to  be 
false  and  untrue  at  the  time  they  made  the 
same  to  the  plaintiff,  and  were  made  by  the 
said  defendants  to  the  plaintiff  for  the  sole  pur- 
pose of  cheating  and  defrauding  the  plaintiff. 

"Plaintiff  further  states  that  in  truth  and 
in  fact,  the  said  land  was  not  worth  the  sum 
of  $2,5C)0,  and  that  the  said  sum  of  $2,500  waa 
not  a  reasonable  and  fair  price  for  the  same; 
that  said  land  is  not  worth  more  than  $1,600; 
that  the  soil  of  said  land  is  not  fertile,  but, 
on  the  contrary,  is  very  poor  and  unproductive: 
that  the  said  Goodspeed  was  not  getting  all  of 
said  $2,500,  except  6  per  cent,  thereof;  and 
that  the  aaid  Goodspeed  only  asked  $1,600  for 
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said  land,  oat  of  which  stitd  of  $1,600  the  said 
Goodspeed  aKreed  to  par  the  said  Harry  Crane 
5  per  cent,  commission  for  selling  the  same — 
all  of  which  the  said  defendants  then  and  there 
well  knew  to  be  true. 

"Plaintiff  farther  states  that  the  said  Good- 
speed  did  not  know  nntil  after  the  said  deal 
was  closed  and  he  had  received  the  said  sum  of 
$1,600.  less  S  per  cent,  thereof  as  commission 
to  the  said  Harry  Crane,  that  the  said  Harry 
Crane  and  I.  fi.  Crane  had  received  from  plain- 
tiff the  said  sam  of  $1,500  in  cash,  and  said 
note  for  the  said  sum  of  $1,000  secured  by  said 
deed  <^  trust  for  the  purchase  price  of  said  land. 
"PlaintifC  further  states  that  the  said  Harry 
Crane  and  I.  H.  Crane  have  plediced  said  note 
of  $1,000  as  secured  as  aforesaid  to  the  said 
People's  Bank  as  collateral  security  for  the 
sum  of  $500.  and  that  the  said  Harry  Crane 
and  I.  H.  Crane  have  received  from  said  bank 
the  said  sum  of  $500;  that  the  said  note  so 
given  by  the  plaintiff  is  a  negotiable  promissory 
note,  and  that  said  bank  had  no  notice  of  the 
aforesaid  fraud  of  the  said  defendant  I.  H. 
Crane  and  Harry  Crane,  and  no  notice  of  any 
equity  existing  between  said  defendants  I.  H. 
Crane  and  Harry  Crane  and  this  plaintiff,  and 
plaintiff  now  here  tenders  into  court  the  said 
sum  of  $500  and  all  interest  due  thereon  for  the 
use  and  benefit  of  said  People's  Bank. 

"Plaintiff  further  states  that  the  said  I.  H. 
Crane  received  one-half  of  the  money  so  ob- 
tained as  aforesaid  from  the  said  I'eople's  Bank 
by  the  said  Harry  Crane  and  I.  H.  Crane,  and 
the  said  I.  H.  Crane  now  claims  to  own  one- 
half  interest  in  the  equity  in  said  note  ho 
pledged  as  aforesaid  to  the  said  People's  Bank. 
"Plaintiff  further  states  that  there  is  now  no 
drcuit  court  in  session  in  the  county  of  Texas 
and  state  of  Missouri,  and  that  the  judge  of 
said  court  is  not  in  the  said  Texas  county. 

"Plaintiff  further  states  that,  unless  a  tempo- 
rary restraining  order  is  issued  restraining  the 
said  I.  H.  Crane,  the  said  Harry  Crane,  and 
the  said  People's  Bank  of  Licking,  restraining 
the  said  defendants  and.  each  of  them,  their 
agents  and  servants,  from  further  negotiating, 
hypothecating,  pledc^g,  or  selling  said  note  for 
the  said  sum  of  $1,000  so  given  by  the  plaintiff 
to  the  said  Harry  Crane  nntil  the  validity  of 
said  note  can  be  adjudicated  in  the  proper 
court,  the  plaintiff  will  suffer  irreparable  in- 
jury, and  that  he  has  no  adequate  remedy  at 
law.  Wherefore  plaintiff  prays  for  a  temporary 
injunction  and  restraining  order  restraining  the 
said  defendants  and  each  of  them,  their  agents 
and  servants,  from  further  negotiating,  pledg- 
ing, or  hypothecating  said  note  for  the  sidd  sum 


of  $1,000. 
"PlaiB 


Plaintiff  further  prays  that  said  note  be 
canceled,  set  aside,  and  for  naught  held  when 
plaintiff  pays  the  said  People's  Bank  the  said 
sum  of  $500,  and  all  interest  due  thereon,  and 
that  said  deed  of  trust  securing  said  note  be 
canceled  of  record,  set  aside,  and  for  naught 
held,  and  that  plaintiff  have  judgment  against 
the  defendants  I.  H.  Crane  and  Harry  Crane 
for  the  sum  of  $400,  and  all  interest  due  thereon, 
and  for  such  further  and  other  relief  as  to  the 
court  may  seem  just  and  proper  in  the  prem- 
ises." 

The  answer  of  the  defendant  was  a  general 
denial,  and  a  plea  that  the  plaintiff  saw  and 
Inspected  the  land,  and  purchased  it  upon 
bis  own  Judgment,  etc. 

The  evidence  for  the  plaintiff  fully  and 
completely  established  each  and  every  allega- 
tion of  the  petition,  and  the  plaintiff's  case 
was  practically  undisputed  by  the  defendant 
Crain,  except  In  that  he  insists  that,  under 
the  facts,  he  was  the  agent  of  Goodspeed,  and 
not  that  of  the  plaintiff.  In  the  sale  of  the 


land,  and  that  Goodspeed,  and  not  the  defend- 
ant, bad  been  defrauded. 

Lamar,  Lamar  &  Lamar,  of  Houston,  for 
appellant.  Hlett  &  Scott,  at  Houston,  for  re- 
spondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  Counsel  for  defendant  insist  that, 
under  the  pleadings  and  evidence  in  this  case, 
the  defendant  was  the  agent  of  Goods^ed, 
the  vendor  of  the  laud,  and  not  that  of  the 
plaintiff,  tbe  vendee,  In  tlie  sale  thereof,  and 
consequently  whatever  fraud  was  perpetrat- 
ed by  him  in  the  transaction  was  to  the  dam- 
age of  the  former,  and  not  to  the  defendant, 
the  vendee,  and  therefore  plaintiff  was  not 
entitled  to  the  relief  prayed  for  In  this  bill. 

In  our  (pinion,  counsel  for  the  defendant 
has  clearly  misconceived  the  character  of  the 
cause  of  action  charged  In  the  bill.  They 
seem  to  proceed  upon  the  theory  that  the  pe- 
tition seeks  to  recover  from  the  defendant 
upon  the  ground  that  he  was  the  agent  of  the 
plaintiff.  That  is  clearly  not  the  case.  The 
petition  proceeds  upon  the  theory  that  plain- 
tiff-was ignorant  of  the  character  of  the  soil 
and  the  value  of  the  land  purchased,  and 
that  defendant  knew  those  facts,  and  that, . 
after  plaintiff  informed  defendant  thereof 
asid  told  him  that  he  was  going  to  rely  upon 
his  judgment  as  to  the  character  and  value 
oltbe  land,  then,  under  the  facts  and  circum- 
stances stated  in  the  petition,  which  were  ful- 
ly-Stfov&i  by  the  evidence,  the  conduct  of  the 
defendant  clearly  constituted  such  a  decep- 
tion and  fraud  upon  the  plaintiff  as  to  entitle 
hti^  to  the  relief  prayed,  regardless  of  the 
qwestlou  as  to  whether  or  not  he  liad  also 
peipetrated  a  fraud  upon  tiie  vendor  of  the 
laad. 

The  trial  court  found  that  the  fraud,  which 
Is  oi^eesed,  was  perpetrated  upon  the  plain- 
tiff, and,  by  inference  at  least,  not  upon  Good- 
speed,  the  vendor  of  the  land,  and  in  that 
finding  we  concur,  for,  under  the  evidence, 
w^are  are  of  the  opinion  that  the  land  was 
uot  worth  more  than  the  $1,600  Goodspeed 
asked  for  it  That  being  true,  he  was  not 
damaged  in  the  transaction;  but  clearly 
Olaintiff  was  damaged  to  the  extent  claimed. 
"We  are  therefore  of  the  opinion  that  the 
judgment  of  the  circuit  court  should  be  af- 
firmed.   All  concur. 


WHITING  V.  ENTERPRISE  LAND  & 

SHEEP  CO.  et  al.      (No.  17353.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 
1.  Specific  Pebfobmanck  ^=»70— Contbacts 

EnFOBCEABUB— CONTBACT   TO    DEUVEB    COB- 

poBATK  Stock. 

Specific  performance  lies  to  compel  the  de- 
livery of  shares  of  corporate  stock  whenever  it 
appears  that  such  shares  contracted  for  have  no 
market  value,  are  difficult  to  obtain  elsewhere, 
or  there  is  some  reasonable  cause  for  the  de- 
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livery  of  fhe  particular  shares  arising  out  of 
the  relation  they  bear  to  the  control  of  the  cor- 
poration. 

[Ed.  Note. — For  other  oases,  see  Specific  Per- 
formance, Cent  Dig.  i  203 ;   Dec  Dig.  <8=>70.] 

2.  COBFOBATIONS  ®=»133— REFUSAL  TO  TH.\NS- 

FEB     Stock — Remxdt — Specific     Pebfokm;- 

ANCE, 

Where  the  corporate  officers  wrongfully  re- 
fuse to  transfer  shares  of  stock  bought  from  a 
shareholder  to  a  buyer,  equity  will  compel  them 
to  issue  other  shares  in  lieu  thereof,  in  his  own 
name. 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  513-520;    Dec.  Dig.  «=»133.] 

3.  Specific    PsbfoIbmance   <S=s>120— Rkliep— 
Pleadings. 

While,  in  equity,  any  relief  consistent  with 
the  pleadings,  but  not  transcending  them,  may 
be  had  under  a  prayer  for  general  reUef,  where 
a  plaintiff  sued  to  obtain  specific  performance 
of  a  contract  to  sell  stock  in  a  land  and  sheep 
company,  or  to  cause  the  stock  to  be  transferred 
to  him  on  the  books,  a  decree  ordering  defend- 
ant, who  was  president  of  the  corporation,  to 
convey  real  estate  to  the  corporation,  and  that 
the  corporation  deliver  the  stock  to  the  plaintiff, 
was  not  justified  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Si  55,  401-405 ;  Dec.  Dig. 
«=»126.] 

4.  Pleading  «=»237— Amendment  of  PMl- 

XION— GbOUNDS— CONFQBMITY    TO   EVIDENCE. 

Where  unpleaded  grounds  of  equitable.  re- 
Uef are  disclosed,  during  the  progress  of  a  tiial, 
an  application  for  an  amendatory  or  supplemsn- 
tal  petition  is  timely. 

[Ed.  Note.— For  other'  cases,  see  Pleading, 
Cent  Dig.  §§  603-619 ;   Dec.  Dig.  <g=5>237.1  ." 

Appeal  from  Circalt  Court,  Shannon  Comi- 
ty;  W.  N.  Evans,  Judge. 

Action  by  Henry  W.  Whiting  against  t£e 
Enterprise  Land  &  Sheep  Company  and  o|ii- 
ers.  From  a  decree  for  plaintiff,  defeudndts 
appeal.    Reversed  and  remanded.  «^ 

The  plaintiff  sued  the  defendant  to  spe- 
cifically enforce  the  following  agreements. 

"Agreement 

"This  agreement  entered  into  this  5th  day  of 
September,  1911,  by  and  between  1.  C.  Van  Noy, 
hereinafter  called  the  seller,  and  Henry  W. 
Whiting,  hereinafter  known  as  the  buyer,  wit- 
neaseth:  The  buyer  hereby  agrees  to  purchase 
from  the  seller  all  bis  interest  in  and  to  57,700 
shares  of  the  capital  stock  of  the  Elnterpriaa 
Land  &  Sheep  Company,  of  Kansas  City,  Mis- 
souri, at  and  for  the  sum  of  $26,136,  to  be  pa<<{ 
as  follows:  $20,000  by  note  of  ordinary  form, 
payable  on  or  before  five  (5)  years  from  date; 
$6,000  by  6,000  shares  of  the  capital  stock  in 
said  company,  at  the  par  value  of  $1  per  share. 
The  buyer  agrees  to  pay  the  interest  on  the 
Goettel  notes  to  date  of  consummation  of  this 
deal,  and  seller  to  reimburse  the  buyer  in  the 
sum  equal  to  the  difterence  between  said  interest 
and  $1,136.  The  buyer  hereby  agrees  to  imme- 
diately begin  investigation  of  the  title  to  the  land 
owned  by  said  company  (16,249  acres  in  Carter, 
Reynolds,  and  Wayne  counties,  Missouri),  and 
to  close  the  deal  witliin  thirty  (30)  days  from 
the  date  hereof,  provided  the  title  is  a  reason- 
ably salable  one,  or  can  be  made  good  in  a  rea- 
sonable time,  and  at  a  reasonable  expense ;  the 
buyer  further  agreeing  that  upon  his  acceptance 
of  said  title,  the  seller  shall  be  released  from  all 
personal  responsibility  on  account  of  same.  The 
seller  hereby  agrees  to  pay  off  all  indebtedness 


now  owing  by  said  company,  except  said  interest 
accrued  to  Goettel  as  aforesaid,  and  excepting 
the  balance  due  on  the  said  land,  or  which  may 
become  due. 

"In  witness  whereof,  we  have  hereunto  set  our 
hands  this  day  and  year  aforesaid. 
"SeUer:   L  C.  Van  Noy. 
"Buyer:    Henry   W.   Whiting" 

The  petitioner  alleges  the  legal  effect  of 
the  above  contract,  and  also:  That  the  de- 
fendant I.  C.  Van  Noy  delivered  to  him  the 
57,700  shares  of  stock,  and  that  he  Is  the 
owner  thereof;  that  no  transfer  has  been 
made  on  the  books  of  the  defendant  com- 
pany ;  that  the  abstract  of  title  to  the  lands 
referred  to  in  said  agreement  has  been  de- 
livered to  plaintiff,  who,  after  examining  the 
same,  was  ready  within  30  days  to  close  the 
trade,  provided  the  title  was  a  reasonably  sal- 
able one,  or  could  be  made  good  in  a  rea- 
sonable time  and  at  a  reasonable  expense. 
That  plaintiff  notified  the  said  I.  C.  Van  Noy 
that  he  was  ready  to  carry  out  his  contract 
upon  compliance  therewith  by  the  latter. 
That  the  lands  referred  to  in  the  contract 
had  beet)  previously  owned  by  one  Goettel, 
a  citizen  of  Pennsylvania,  who  had  execut- 
ed a  deed  to  the  defendant  corporation  and 
I^aced  It  in  escrow  to  be  delivered  on  the 
payment  of  $17,000,  which  payment  was 
made  on  October  17,  1911,  and  the  deed  was 
recorded  on  October  31,  1911,  in  the  coun- 
ties at  Carter,  Reynolds,  and  Wayne, 
where  the  said  land  was  situated.  That 
thereafter  the  vendee,  the  defendant  com- 
pany, made  a  conveyance  without  authority 
of  its  board  of  directors  of  said  land  to  H. 
C.  Koehler,  to  secure  him  a  sum  of  money 
not  exceeding  $17,000.  That  said  deed  could 
only  operate,  if  at  all,  as  an  equitable  mort- 
gage to  secure  the  money  loaned  thereon  by 
said  Koehler. 

The  petition  prays:  That  this  deed  be  an- 
nulled or  treated  as  an  equitable  mortgage. 
That  defendant  Van  Noy  be  required  to 
specifically  perform  his  contract,  or  to  cause 
the  transfer  of  the  shares  of  stock  to  be  made 
to  plaintiff  on  the  books  of  the  defendant 
company.  That  Koehler  be  restrained  from 
disposing  of  the  land  deeded  to  tiim  by  the 
defendant  corporation,  and  for  general  re-, 
Uef. 

The  defendant's  answer  admitted  the  Incor- 
poration of  one  of  the  defendants  and  the  ex- 
ecution of  the  contract  exhibited  with  the 
petition,  and  that  the  lands  conveyed  to  the 
corporate  defendant  were  theretofore  owned 
by  one  Goettel,  and  that  his  deed  and  that 
placed  in  escrow  had  been  since  delivered 
and  recorded  together  with  the  deed  of  trust 
given  by  the  defendant  corporatlcm  to  secure 
the  unpaid  purchase  money  for  said  land, 
admitting  that  thereafter  said  defendant  cor- 
poration conveyed  the  land  to  said  Koehler, 
and  that  no  meeting  of  its  board  of  directors 
authorized  that  conveyance. 

The  answer  denied  the  remaining  allega- 
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tloDS  of  the  petition  and  averred  plaintUTs 
remedy  was  at  law.    The  reply  took  issue. 

On  the  trial  defendant  Koehler  filed  a  dis- 
claimer of  any  cause. 
The  court  rendered  a  decree,  to  wit: 
"The  court  doth  order,  adjudge,   and  decree 
Chat  within  sixty  (60)  days  from  this  date  de- 
fendant 1.  C.  Van  Noy  convey  or  caused  to  be 
conveyed  the  same  or  as  good  a  title  as  such 
company  had  September  5,  1911,  to  the  sixteen 
thousand  two  hundred  forty-nine  (16,240^  acres 
of  land  described  in  the  petition  of  plaintiff  filed 
herein  to   the  Enterprise  Land  &   Sheep  Com- 
pany, a  corporation,  and  one  of  the  defendants 
in  tiiis  cause,  and  that  said  company  or  1.  C. 
Van  Noy,  defendant  in  this  cause,  deliver,  if  he 
or  it  has  not  already  done  so,  fifty-seven  tfaou- 
eand  seven  hundred  (67,700)  shares  of  the  capi- 
tal stock  of  said  company  (defendant  coripora- 
tion)  in  valid  form,  at  which  time  the  plaintiff 
is  hereby  ordered,  adjudged,  and  decreed  to  as- 
sign  and    deliver   to   the   said   defendant   I.   0. 
Van  Noy   six   thousand   (6,000)    shares  of   the 
capital  stock  of  said  company  (defendant  corpo- 
ration) and  execute  and  deliver  his  (plaintiff's) 
note  "to  said  I.  O.  Van  Noy  for  twenty  thousand 
(4^,000)    dollars,    payable   on    or   before   five 
yean  after  the  date  thereof.     The  court  doth 
further  order,  adjudge,  and  decree  that,  at  the 
time  the  said  defendant  I.  C.  Van  Noy  delivers 
the  shares  of  stock  above  named  to  plaintiff,  he 
(the  plaintiff)  shall  then  and  there  pay  to  said 
I.  C.  Van  Noy  in  cash  the  sum  of  forty-three 
thousand  ($43,000)  dollars,  with  interest  thereon 
from  this  date,  to  wit,  September  14,  1912,  at 
the  rate  of  8  per  cent  per  annum.     The  land 
described  in  plaintiff's  petition  and  above  refer- 
red to  is  described  as  follows,  to  wit:    [Descrip- 
tion omitted.]     The  court  doth   further  order, 
adjudge,  and  decree  that  plaintiff  have  and  re- 
cover of  and  from  defendants  (except  defendant 
H.  C.  Koehler)  his  costs  laid  out  and  expended 
in  this  cause,  and  that  execution  issue  therefor." 

Defendant  duly  appealed. 

F.  D.  Glore,  of  Kansas  City,  and  J.  B.  Dan- 
iel, of  Piedniont,  ifor  appellants.  Robert  T. 
Herrlck,  of  Kansas  City,  for  respondent 

BOND,  3.  (after  stating  the  facts  as  above). 
11]  No  question  can  exist  as  to  the  right  to 
sue  In  equity  for  the  specific  performance  to 
deliver  shares  of  stock  whenever  it  is  shown 
that  the  shares  contracted  for  have  no  mar- 
ket value,  or  are  difficult  to  obtain  elsewhere, 
or  there  is  some  reasonable  cause  for  the  de- 
livery of  the  particular  shares  arising  out  of 
the  relation  they  bear  to  the  control  of  the 
corporation.    In  all  such  cases  the  action  for 
damages  at  law  Is  wholly  inadequate,  and 
complete  relief  can  only  be  had  in  equity. 
Hagan  t.  Bank,  182  Mo.  loc  clt  335,  81  S.  W. 
171;    O'Nell  v.  Welch,  78  Mo.  App.  1;   Wood 
V.  Telephone,  223  Mo.  loc.  dt  550,  123  S.  W. 
6;    Baumhoff  v.  Railroad,  205  Mo.  loc.  clt 
262, 104  S.  W.  6,  120  Am.  St  Rep.  745;  Mont- 
gomery V.  Hundley,  205  Mo.  loc.  dt  153,  108 
S.  W.  527,  11  li.  R.  A.  (N.  S.)  122 ;   Dennison 
V.  Keasby,  200  Mo.  408,  98  S.  W.  546. 
'    [11  'X6r  can  there  be  any  doubt  that  a 
court  of  equity,  In  cas6  of  wrongful  refnsal  of 
the   officers  of  the  privatse  corporation,  will 
compel  them  to  issue  to  a  buyer,  in  lieu  of 
shares   bought  by  him  from  a  shareholder, 
other  cAares:  In  his  own  name.    Senn  v.  Mer- 
cantile Co.,  115  Mo.  App.  686,  82  S.  W.  607, 
"and  cases  cQe^  '"' .  , .  ,, 


[3]  It  Is  dear,  therefore,  that.  If  the  alle- 
gations of  plalntSS's  petition  brought  It 
within  the  scope  of  these  principles.  It  stated 
a  cause  ot  action  for  relief  in  equity.  A  care- 
ful consideration  of  the  averments  of  the  pe- 
tition, which-  have  been  summarized  in  the 
statement,  shows  that  It  makes  no  complaint 
of  the  failure  to  deliver  the  number  of 
shares  of  stock  for  which  plaintiff  contracted. 
On  that  point  the  petition  uses  the  following 
language: 

"Third.  Plaintiff  further  states  that  after  the 
execution  of  said  contract,  and  in  compliance 
with  same,  the  defendant  I.  C.  Van  Noy  did 
deliver  to  the  plaintiff  57,700  shares  of  the 
capital  stock  of  said  defendant  Enterprise  Land 
&  Sheep  Company ;  and  said  stock  is  now  in  the 
possession  and  under  the  control  of  the  plain- 
tiff, and  plaintiff  is  now  the  owner  and  hold» 
of  the  same." 

This  eliminates  from  the  petition  any 
ground  of  equitable  relief  based  on  a  refnsal 
to  deliver  the  shares,  and  as  to  that  left  the 
plaintiff  only  entitled  In  any  event  to  a  for- 
mal transfer  on  the  books  of  the  defendant 
shovrlng  him  to  be  the  owner  of  the  shares. 

Neither  should  the  decree  of  the  learned 
trial  court  have  adjudged,  under  the  present 
petition,  that  the  defendant  I.  O.  Van  Noy 
should  convey  the  lands  described  therein  to 
the  defendant  corporation.  There  are  no 
allegations  In  the  present  petition  which 
makes  that  his  duty.  Whether  L  C.  Van 
Noy,  by  virtue  at  his  acts  and  doing  In  the 
acquisition  of  title  to  said  lands,  has  fraud- 
ulently secured  to  himself  the  entire  assets 
of  the  corporation  while  bearing  the  fldudary 
relation  to  it  and  In  charge  of  Its  affairs  as 
its  president  is  not  set  forth  by  any  allega- 
tion or  charges  contained  in  the  pleadings  in 
this  case,  nor  was  any  amendatory  or  sup- 
plemental petition  filed  after  the  adduction  of 
evidence  touching  the  conduct  or  methods 
employed  by  I.  C.  Van  Noy  to  the  obtentlon 
of  title  to  the  lands  In  question,  so  as  to 
make  sndi  evidence  the  basis  of  the  decree 
rendered.  The  rule  to  equity  Is  the  same  as 
at  law  (that  no  relief  or  redress  can  tran- 
scend the  causes  of  action  stated  to  the 
pleadtogs).  In  eqnity  suits  any  relief  con- 
sistent vrlth  the  pleadings  Is  obtainable  upon 
suffldent  proof,  when  there  Is  a  prayer  for 
general  relief.  Phillips  v.  Jackson,  240  Mo. 
loc.  dt  336,  144  S.  W.  112,  and  cases  dted ; 
McClure  v.  Bank,  262  Mo.  loc.  dt  520,  160 
S.  W.  1005.  But  beyond  that  the  court  Is 
not  permitted  to  go.  Wilson  v.  Wilson,  265 
Mo.  loc.  dt  537,  5S8,  164  S.  W.  561. 

[4]  If  unpleaded  grounds  of  equitable  re- 
lief were  disclosed  during  the  progress  of  the 
trial,  an  application  for  an  amendatory  or 
supplemental  petition  would  have  been  time- 
ly. Newham  v.  Kenton,  79  Mo.  387. 
'  In  the  case  at  bar  no  such  request  was 
made  and  no  such  action  taken.  It  is  evi- 
dent that  the  decree  Of  the  chancellor,  In  so 
far  as  It  directs  the  conveyance  by  I.  O.  Van 
Noy  of  the  lands  In  controversy  to  the  de- 
fendant corporation,  Is  based  nhplly  op  mat- 
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ters  outside  the  scope  of  any  allegations  stat- 
ed in  plaintiff's  petition.  It  must  therefore 
be  reversed,  and  the  cause  remanded,  to  be 
proceeded  with  In  a  manner  not  inconsistent 
with  this  opinion. 
It  is  so  ordered.    All  concur. 


LAYTON  et  al.  v.  HE3NRY  SHAW  ESTATE 

et  al.     (No.  17248.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 

GXTABDIATT  AND  WABD  «=>81— SAUI  Or -REALTT 

— Jurisdiction. 

Where  the  guardian  of  minor  children  ap- 
plied to  the  probate  court  of  St.  Louis  countj 
for  an  order  of  sale  of.  realty  by  application  in 
due  form,  except  that  it  stated  that  the  minor 
wards  inherited  from  their  fa'ther,  instead  of 
stating  that  the  land  bad  been  conveyed  directly 
to  them,  and  that  it  was  addressed  to  the  county 
court,  which  had  no  jurisdiction,  at  a  time  when 
the  county  court  sat  in  probate  matters,  and  the 
sale  was  duly  made  in  the  court,  sitting  on  the 
probate  side  thereof,  the  purchaser  took  a  good 
title. 

lEi.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  g  96;  Dec.  Dig.  «=981.] 

Appeal  from  St.  Louis  Circuit  Court ;  Chas. 
Claflln  Allen,  Judge. 

Ejectment  by  Jennie  Pratte  Laytoa  and 
others  against  the  Henry  Shaw  Estate  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

This  is  an  action  in  ejectment,  in  the  usual 
form,  brought  by  the  plaintiffs  against  the 
defendants  in  the  circuit  court  of  St  Louis 
county,  now  of  the  city  of  St  Louis,  to  re- 
cover the  possession  of  a  certain  lot  of  ground 
situate  in  said  city,  and  particularly  describ- 
ed in  the  i^tltlon.  The  answer  was  a  general 
denial.  The  judgment  of  the  circuit  court 
was  for  the  defendants,  and  the  plaintiffs 
duly  appealed  the  cause  to  this  court 

The  facts  are  few  and  most  of  them  are 
agreed  to,  and  the  remainder  are  practically 
nndisputed,  which  are  as  follows:  In  the 
year  1823  Jeremiah  Conner  conveyed  the 
property  in  dispute  to  Mary  Rocheford  and 
Ann  C.  Rocheford,  the  minor  daughters  of 
one  Francis  Rocheford.  Thereafter  the  said 
Francis  Rocheford  died  while  his  said  two 
daughters  were  still  minors.  Upon  the  death 
of  their  father  Michael  Reilly  was  in  1828 
duly  and  regularly  appointed  guardian  of 
said  two  minor  children  by  the  probate  or 
county  court  of  St  Louis  county.  Thereaft- 
er, on  February  7,  1829,  Michael  Reilly,  the 
guardian  of  these  two  minor  children,  ap- 
plied to  the  probate  court  of  St  Louis  county 
for  leave  to  sell  the  said  real  estate  In  order 
to  use  the  proceeds  for  their  education.  The 
application  was  in  due  form,  except  it  stat- 
ed that  the  said  minor  children  inherited 
said  land  from  their  father,  Instead  of  stat- 
ing that  Jeremiah  Conner  conveyed  the  same 
to  them  direct,  and  was  addressed  to  the 
county,  instead  of  the  probate,  court     But, 


as  previously  stated,  it  was  ffled  In  tlie  pro- 
bate court  and  it  was  acted  up(Mi  by  that 
court,  and  the  order  of  sale  was  also  made 
by  it  Thereupon  said  court  duly  appointed 
two  appraisers  of  the  land,  who  duly  quali- 
fied as  such,  appraised  the  same,  and  return- 
ed the  appraisement  into  that  court  There- 
after the  guardian  duly  advertised  the  prop- 
erty for  sale  and  sold  the  same.  While  the 
report  of  sale  was  addressed  to  the  county 
court,  yet  the  fact  is  it  was  filed  in  and  ap- 
proved by  the  probate  court,  and  thereupon 
the  guardian  conveyed  the  land  to  the  pur- 
chaser by  a  good  and  sufficient  deed. 

Ernest  C.  Dodge,  H.  K.  Bunch,  and  Faun- 
tleroy,  CuUen  &  Hay,  all  of  St  Louis,  for 
appellants.  Judson,  Green  &  Henry,  of  St 
Louis,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  While  there  are  several  legal  prc^>o- 
sitions  presented  and  discussed  In  briefs  by 
counsel,  yet,  in  the  view  of  the  case  we  have 
taken,  it  will  not  be  necessary  to  consider  but 
one  of  them. 

The  plaintiffs'  position,  In  short,  is  that  the 
proceedings  had  which  resulted  in  selling  the 
land  were  had  in  the  county  court,  which 
confessedly  had  no  jurisdiction  of  tiie  sul>- 
ject-matter,  and  not  in  the  probate  court 
which  did  possess  the  jurisdiction  of  the 
cause.  After  a  careful  consideration  of  the 
record,  we  are  fully  satisfied  that  counsel 
for  the  plaintiffs  have  misconceived  the  facts 
of  the  case,  and  tliat  this  confusion  grew 
out  of  the  fact  that  at  that  time  there  was 
no  separate  probate  court  in  St  Couis  coun- 
ty (the  probate  business  thereof,  at  that  time 
was,  under  the  law,  administered  by  the 
county  court,  sitting  in  probate  matters),  and 
the  further  fact  that  the  application  for  the 
sale  of  the  land  was  addressed  to  the  coun- 
ty court,  and  not  to  the  probate  court 

Notwithstanding  those  facts,  a  careful  con- 
sideration of  the  record  convinces  us  that 
each  and  every  step  taken  in  the  case  was 
had  by  the  court  sitting  on  the  probate  side 
thereof,  if  1  may  so  style  it 

But,  be  that  as  it  may,  we  are  fully  sat- 
isfied that  this  record  discloses  that  defend- 
ants have  both  the  legal  and  equitable  title 
to  the  proi>erty,  and  are  therefore  of  the 
opinion  that  the  judgment  of  the  circuit 
court  should  be  affirmed ;  and  It  Is  so  order- 
ed.   All  concur. 


KIRK  V.  WABASH  R.  CO. 
(No8.  16442.  16663.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1915.) 

DiATH  «=>32— Right  op  Acnoic. 

An  action  for  wrongful  death  brought  un- 
der Rev.  St  1909,  I  6425,  by  the  administrator 
of  deceased  cannot  be  maintained  where  deceas- 
ed left  neither  wife  nor  children,  and  there  was 
neither  allegation  nor  proof  that  he  was  sur- 
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vind  br  B117  one  competent  to  take  nnder  him 
nnder  the  law  of  descenta. 

[Ed.  Note.— For  other  casea,  see  Death,  Cent. 
Di?.  {|  47,  48;  Dec.  Dig.  «=>32.] 

Appeal  from  C!lrcult  Court,  Randolph 
Connty;    Alex.  H.  Waller,  Judge. 

Action  by  George  T.  Kirk  against  the  Wa- 
bash Railroad  Company.  There  was  a  ver- 
dict for  defendant,  and  from  an  order  grant- 
Ins  plainttcr  a  new  trial,  defendant  appeals. 
Order  reversed,  with  directions  to  reinstate 
the  verdict  and  render  Judgment 

J.  L.  Mlnnls,  of  St  Louis,  and  Robertson 
&  Robertson,  of  Mexico,  Mo.,  for  appellant 
Aubrey  R.  Hammett,  of  Moberly,  for  re- 
spondent 

BLAIR,  J.  Respondent  instituted  this  ac- 
tion In  the  Randolph  circuit  court  to  recover 
damages  for  the  death  of  his  intestate,  Allen 
Wilcox,  who  was  struck  and  killed  by  one 
of  appellant's  trains  on  a  street  crossing  in 
the  village  of  Rcnick,  Mo.  There  was  a  ver- 
dict for  appellant  which  the  trial  court  set 
a.<!iile  on  the  ground  that  It  had  erred  in  giv- 
ing and  refusing  Instructions.  This  appeal 
Is  from  that  order. 

Appellant  contends:  (1)  There  was  no  er- 
ror committed  against  respondent  in  the  tri- 
al; and  (2)  that  there  was  a  total  failure  of 
evidence  in  several  respects,  and  that  on  both 
of  these  grounds  the  order  granting  the  new 
trial  should  be  reversed,  and  the  trial  court 
directed  to  reinstate  the  verdict  and  enter 
judgment  thereon. 

A  number  of  questions  are  presented  by 
the  briefs,  but  there  is  one  which  Is  deter- 
minative of  the  case,  and  It  alone  need  be 
considered.  The  action  la  brought  under  sec- 
tion 5425,  R.  S.  1909,  and  it  was  admitted 
on  the  trial  that  decedent  left  neither  wife 
nor  children.  There  was  neither  allegation 
nor  evidence  that  he  was  survived  by  any  one 
competent  to  take  under  him  under  the  law 
of  descents  In  this  state.  In  view  of  this 
condition  of  the  record,  appellant  contends 
that  no  case  was  made  out,  and  that  Its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained. The  question  thus  presented  has 
been  decided  (since  this  appeal  was  taken) 
by  the  St  Louis  Court  of  Appeals.  Troll  v. 
Gaslight  Co.,  182  Mo.  App.  600,  169  8.  W. 
337.  The  question  arose  in  that  case  upon 
a  demurrer  to  the  petition,  but  the  prlociple 
announced  Is  applicable  here.  The  author- 
ities are  collated  and  discussed,  and  an  ex- 
amination of  the  opinion  satisfies  us  that  the 
correct  conclusion  was  reached.  The  thor- 
oughness of  the  discussion  by  Allen,  J.,  and 
our  approval  of  what  Is  said  by  him,  render 
oanecessary  a  detailed  consideration  of  the 
question  presented. 

^e  order  granting  the  new  trial  is  re- 
versed, with  directloss  to  reinstate  the  ver- 
dict and  tender  Judgment  thereon.  All  con- 
cur. 


HARVBT  et  aL  v.  GREGG  et  aL    (No.  16837.) 

(Supreme  Court  of  Missonri,  Division  'THo.  1. 

June  1,  1915.) 

1.  Taxation   «=!>642— Tax   SAtM-nJcBisnic- 

TION. 

Where  the  record  in  a  tax  sale  proceedinsr 
showed  an  order  of  publication  which  was  duly 
pnhlished,  but  failed  to  disclose  the  service  and 
return  of  the  alias  summons  issued  by  the  cir- 
cuit court  of  the  county  wherein  the  tax  suit 
was  pending,  such  record  was  insufiicient  to 
show  that  the  court  bad  acquired  jurisdiction  of 
defendants. 

[Ed.  Note. — ^Por  other  cases,  see  TaxHtion, 
Cent  Dig.  $f  1305-1307;    Dec:  Dig.  fr=>642.] 

2.  Taxation  «=>642— Tax  Sales— Juhisdic- 
TiON— Sebvice  bt  Publication. 

Rev.  St  190»,  f  1772,  relating  to  service 
of  summons  by  puolication  in  tax  proceedings, 
contemplates  that  the  order  of  publication  shall 
not  be  made  until  after  a  noo  est  retnm  of  n 
summons  against  defendant,  and  after  the  court 
shall  have  been  satis6ed  upon  a  jadidal  inqmry 
that  the  process  cannot  be  served. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1305-1307;   Dec.  Dig.  «=»642.] 

3.  Pbocess  «=»145— Sebvick  by  Publication 
— Pbesumptions. 

In  judgments,  entered  upon  service  of  sum- 
mons by  publication  in  coarts  of  gmeral  juris- 
diction in  proceedings  under  the  common  law, 
the  silence  of  the  record  as  to  service  of  the 
alias  summons  does  not  overcome  the  presump- 
tion of  a  due  return  arising  from  the  recitals  u 
the  order  of  publication  that  the  court  was  sat- 
isfied that  defendants  were  beyond  the  reach  of 
the  ordinary  process  of  law. 

[Ed.  Note. — BNjr  other  cases,  see  Process,  Cent. 
Dig.  Ji  194-199;   Dec.  Dig.  «=.145.] 

4.  Taxation   ^3»693— Tax   Sales-Jubisdic- 

HON— PBESUltPTlONS. 

Since  a  tax  suit,  resting  upon  publication 
of  summons,  is  based  solely  upon  the  statute,  a 
due  return  of  the  alias  summons  will  not  be  pre- 
sumed from  recitals  In  the  order  of  publication 
that  defendants  were  beyond  the  reach  thereof. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1388;    Dec.  Dig.  «=3693.] 

6.  Taxation  «=3642— Tax  Sales— Juhibdic- 
TioN  —  Sebvice  of  Suumonb  bt  Publica- 
tion. 

Where  there  was  no  affidavit  in  the  peti- 
tion in  a  tax  sale  proceeding  and  no  non  est  re- 
turn upon  a  summons  issued  against  defendants, 
the  order  of  publication  was  not  supported  by 
R«v.  St  1900,  I  1770,  or  section  1772,  relating 
to  service  of  summons  by  publication. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  1305-1307 ;   Dec.  Dig.  «=»642.] 

Appeal  from  Circuit  Court,  Phelps  County; 
L.  B.  Woodslde,  Judge. 

Action  by  James  C.  Harvey  and  another 
against  R.  C.  Gregg  and  others.  From  the 
Judgment,  plaintiffs  appeal     Affirmed. 

Plaintiffs  allege  that  they  own  the  S.  %  of 
lots  1  and  2  of  the  S.  W.  ^,  and  the  8.  %  of 
the  N.  %  of  lot  2  of  the  S.  W.  %  of  section 
6,  township  36,  range  6  west,  in  Phelps  coun- 
ty. Mo.;  that  all  of  defendants  except  one 
are  nonresidents;  that  plaliMffs  were  Injur- 
ed by  the  cutting  and  removal  of  timber  by 
the  defendants  and  the  desrtructlon  of  fences 
00  said  land  In  1S08  and  1909.  Two  of  the 
defendants,  R.  C.  Gregg  and  J.  M.  Dougher- 


9s>m>r  other  cases  see  laiiie  topie  and  KBT-Ni;MBBR  in  all  Ke7-Number«d  tilseita  and  ladazea 
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ty,  answered  by  cross-bill,  alleging  that  de- 
fendant Gregg  owned  the  land  in  fee,  and 
that  Dougherty  occupied  the  same  as  his  ten- 
ant, and  praying  that  the  title  thereto  be  de- 
termined In  their  faror  against  the  claim  of 
plaintlfts,  which  it  was  averred  rested  upon 
a  void  Judgment  and  sale  In  a  tax  suit  The 
reply  denied  that  the  plaintiffs'  title  to  the 
S.  %  of  the  N.  Vi  of  lot  2  of  the  S.  W.  %  of 
section  6,  township  36,  range  6  west,  was 
based  on  the  sheriff's  deed  referred  to  in  the 
answer,  but  as  to  this  particular  parcel  of 
land  alleged  that  plaintiffs'  title  thereto  was 
derived  by  mesne  conveyances  from  the  pat- 
entee of  the  government  The  reply  admit- 
ted that  plaintiffs  claimed  title  to  the  balance 
of  the  land  in  controversy  under  the  sheriff's 
deed  in  a  tax  suit,  but  averred  that  said  deed 
was  valid,  and  the  proceedings  on  which  it 
was  founded  were  in  compliance  with  the 
statute.  The  other  defendants  defaulted  as 
to  publication  for  them.  The  cause  was  sub- 
mitted to  the  court,  and  a  judgment  render- 
ed in  plaintiffs'  favor  as  to  a  portion  of  the 
land  claimed  by  them  under  deeds  from  the 
patentee  of  the  government,  and  against 
plaintiffs  as  to  the  lands  claimed  by  them  un- 
der the  deed  from  the  purchaser  at  the  tax 
sale.  Plaintiffs  duly  appealed  from  said  de- 
cree, assigning  for  error  the  ruling  of  the 
trial  court  that  the  tax  proceedings  upon 
which  their  title  to  a  portion  of  the  land 
rested  were  void. 

Watson  &  I/lvingston  and  Holmes  & 
Holmes,  all  of  RoUa,  for  appellants.  W.  D. 
Jones,  of  Rolla,  and  C.  H.  Shubert,  of  Okla- 
homa City,  OkL,  for  respondents. 

BOND,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  conceded  In  the  able  argument  of 
the  learned  counsel  for  appellant  that  the 
sheriff's  deed  conveyed  no  title  to  the  land 
therein  described,  if  the  tax  proceedings  up- 
on which  it  was  founded  gave  the  court  no 
jurisdiction  of  the  person  of  the  defendants 
to  that  suit.  The  trial  judge  held  the  pro- 
ceedings insufficient  for  that  purpose,  by  rea- 
son of  what  appears  on  the  record  as  to  the 
order  of  publication  made  for  the  defendants 
in  the  tax  suit.  The  record  of  that  suit 
shows  an  order  of  publication  sufficient  in 
form,  which  was  duly  published,  but  it  whol- 
ly fails  to  disclose  the  service  and  return  of 
the  alifis  summons  Issued  to  Dent  county  by 
the  circuit  court  of  Phelps  county,  wherein 
the  tax  suit  was  pending.  The  entire  rec- 
ord Is  a  blank  so  far  as  that  summons  is 
concerned.  It  fails  to  show  that  it  was  re- 
ceived by  the  particular  officer  of  the  county 
to  which  it  was  sent,  or  that  It  was  served, 
or  that  It  was  returned.  Though  silent  as  to 
all  these  metters,  the  record  of  the  tax  suit 
recites,  in  its  order  for  the  publication  made 
at  the  next  term  of  the  court,  to  wit: 
'  "It  appearing  to  the  satis&ction  or  the  court 
that  the,  defendants  cannot  be  summoned  in  this 
action  sc  that  the  ordinary  process  of  law  can- 
not be  served  upon  them,  whereupon  it  is  or- 


dered by  the  court  that  the  defendants  be  noti- 
fied by  publication  that  plaintiS  has  commenced 
suit  against  them  in  this  court,  the  general  na- 
ture and  object  of  which  is  to  collect  taxes  due 
and  unpaid  on  the  aforesaid  real  estate  situated 
in  Phelps  county.  Mo.,  and  to  enforce  the  lien 
of  the  state  of  Missouri  thereon,  and  unless 
they  be  and  appear  at  the  next  regular  sesaioo 
of  said  court,  to  be  begun  and  held  at  Rolla,  in 
said  county,  on  the  third  Monday  in  March, 
1900,  and  on  or  before  the  6th  day  of  said  term, 
and  plead,  answer,  or  demur  to  the  plaintiff's 
petition,  the  same  will  be  taken  as  confessed, 
and  a  judgment  rendered  accordingly.  And  it 
is  further  ordered  that  a  copy  hereof  be  publish- 
ed according  to  law  in  the  Rolla  Herald,  a 
newspaper  published  in  Rolla,  Phelps  county, 
Mo." 

[2]  The  record  of  the  tax  suit  further  dis- 
closes that  the  judgment  therein  was  render- 
ed upon  the  default  of  the  defendants  to  re- 
spond or  appear  under  the  foregoing  order  of 
publication.  The  proceeding  to  notify  the 
defendants  in  that  case  was  under  section 
1772  of  the  Revision  of  1909.  This  section 
has  been  interpreted  in  many  decisions  of 
this  court  It  contemplates  the  making  of 
an  order  of  publication  after  the  non  est  re- 
turn of  a  summons  against  the  defendant, 
and  after  the  court  shall  be  satisfied,  upon  a 
judicial  inquiry,  that  the  process  could  not 
be  served.  Harness  v.  Cravens,  128  Mo.  233, 
28  S.  W.  971 ;  Tooker  v.  Leake,  146  Mo.  419, 
48  S.  W.  638;  Cummings  v.  Brown,  181  Mo. 
711,  81  S.  W.  158;  Kelly  v.  Murdagh,  184 
Mo.  377,  83  S.  W.  437 ;  Priest  v.  Capitain,  236 
Mo.  446,  139  S.  W.  204 ;  Kunzl  v.  Hickman, 
243  Mo.  103,  147  S.  W.  1002. 

There  is  no  evidence  In  any  part  of  the 
record  of  the  tax  proceeding  that  the  sum- 
mons issued  to  Dent  county  was  either  re 
celved  or  served  In  that  county  or  returned 
to  the  circuit  court  in  Phelps  county;  nei- 
ther is  there  any  evidence,  in  any  part  of  the 
record  of  the  tax  suit  of  the  existence  of 
any  legal  basis  for  the  recital  In  the  subse- 
quent order  of  publication,  to  the  effect  that 
the  court  had  ascertained  to  its  satisfaction 
that  the  ordinary  proc-ess  of  law  could  not 
be  served  on  the  defendants. 

[3]  It  Is  clear,  therefore,  under  the  terms 
of  the  statute  and  the  uniform  rulings  of  this 
court,  that  no  jurisdiction  was  acquired  over 
the  persons  of  the  defendants  in  the  tax  suit 
unless  it  can  be  held  that  the  rule  applicable 
to  courts  of  general  jurisdiction,  when  pro- 
ceeding according  to  the  course  oif  the  com- 
mon law,  governs  the  enforcement  of  a  tax 
lieu  on  the  real  estate  of  nonresident  owners. 
If  that  rule  could  be  applied,  this  judgment 
would  have  to  be  reversed  and  the  cause  re- 
manded, because  in  such  cases  the  silence  of 
the  record  as  to  the  service  of  the  alias  sum- 
mons would  not  overcome'  the  presumption 
of  a  due  return  arising  from  the  recitals  In 
the  order  of  publication  that  Oie  court  was 
satisfied  the  defendants  were  beyond  the 
reath  of  the  ordlhary  process  of  law. 

[♦]  But  that  rule  can  only  be  invoked' 
when  courts  of  general  jurisdiction  are  exer-' 
cisiug  th^t  common-law.  powers,  and  ^  tax' 
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salt  resting  on  publication  for  the  defendant 
Is  a  proceeding  wherein  the  court  does  not 
act  in  virtue  of  its  common-law  powers,  but 
is  aathorlzed  to  act  solely  by  the  terms  of 
the  statute  touching  such  matters.  Nonuaa 
V.  Insurance  Co.,  237  Mo.  loc.  cit  584,  141  S. 
W.  618;  Hunt  v.  Searcy,  167  Mo.  loc.  clt. 
171,  67  S.  -W.  206;    23  Cic.  1081. 

The  proceeding  being  thus  special  and 
wholly  derived  fr6m  the  positive  law,  the  ju- 
risdiction to  render  judgment  was  necessa- 
rily dependent  upon  a  strict  and  complete 
compliance  with  the  terms  of  the  enabling 
act.  Nothing  could  be  taken  by  intendment, 
and  the  publication,  not  resting  on  tlie  basis 
provided  by  law,  was  void,  and  the  judgment 
rendered  for  the  sale  of  the  land  of  parties 
not  properly  before  the  court  was  a  simple 
nalUty,  and  the  sheriff's  deed  made  in  ac- 
cordance therewith  conveyed  no  title. 

[S]  In  the  present  case  the  record  shows 
there  was  no  afUdavit  in  the  petition  in  the 
tax  suit,  and  no  non  est  return  upon  the  sum- 
mons issued  against  the  defendants.  Hence, 
the  order  of  publication  was  not  supported 
by  either  section  of  the  applicatory  statute. 
R.  S.  1909,  {§  1770,  1772. 

The  correct  conclusion  was  reached  by  the 
learned  trial  judge,  and  the  judgment  here- 
in ia  affirmed.    All  concur. 


GRAY  T.  MISSOURI  LUMBER  ft  MINING 
CO.     (No.  17352.) 

(Supreme  Court  of  Miasouri,  Divisian  No.  1. 
Jane  1,  1915.) 

1.  New  Tbial  «=>124r-MoTiON— Incomfbtbett 
SvppomnNO  Affidavits. 

Where  the  motion  for  new  trial  did  not 
allege  the  discovery  of  new  evidence,  or  get  it 
putj  or  aver  that  there  was  no  lack  of  diligence 
in  Its  discovery,  and  such  ground  was  not  sworn 
to,  no  affidavits  or  depositions  purporting  to 
contain  new  evidence  were  receivable  in  sup- 
port of  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §S  250-253;    Dec.  Dig.  ®=»12-1.] 

2.  Ne\v  Tbiai  (S^llO— On  Coubt'b  Own  Mo- 
tion, 

Where  defendant  moved  for  new  trial, 
which  motion  was  continued  to  the  next  term 
of  court,  affidavits  purporting  to  contain  new 
evidence,  but  not  receivable  in  support  of  the 
motion,  because  not  verified,  etc,  could  not  be 
looked  to  by  the  trial  couf t  aa  a  motive  for 
exercising  its  common-law  power  to  set  aside 
on  its  own  motion  a  verdict  when  the  action 
is  necessary  to  prevent  injustice,  since  the  ex- 
ercise of  such  power  is  confined  to  the  term 
when  the  verdict  or  judgment  was  rendered. 

[Ed.  Not& — For  other  cases,  see  New  Trial, 
Citnt.  Dig.  i  231 ;  Dec.  Dig.  «=>110.] 

3.  New  Trial  ®=j155  —  Motion  —  Gkantino 
at  scbseqtjent  term. 

Except  where  a  statutory  motion  for  new 
trial  ia  filed  during  the  term  when  verdict  was 
returned,  and  judgment  entered,  which  has 
been  regularly  continued  to  a  subsequent  term, 
in  whidh  event  the  circuit  court  may  act  upon 
the  motion  and  grant  a  new  trial  for  causes 
thernn  stated,  the  trial  court  has  no  power 
either  tm  its  own  initiative  or  a  litigant's  mo- 


tion over  verdict  or  judgment  rendered  during 
the  preceding  term. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  315;    Dec.  Dig.  «=155.J 

4.  Appeal  and  Erbob  ©=3854  —  Review  — 
Failure  of  Court  to  Assio'n  Reason  — 
Sustention  of  Ruling. 

Although  the  circuit  court,  in  granting  new 
trial  on  motion  therefor,  did  not  specify  the 
reason,  as  required  by  Bev.  St.  1909,  §  202K, 
its  ruling  will  be  affirmed  if  one  of  the  grounds 
in  the  motion,  on  the  facts  in  the  record,  justi- 
fies it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  §§  3403,  3404,  3408-3424, 
3427-3430;   Dec.  Dig.  <S=»8fe4.] 

5.  Names  <8=»18— Same  Name— Presumption 
op  Identitt. 

The  presumption  of  identity  arising  from 
evidence  of  sameness  of  name,  although  such 
evidence  does  not  set  forth  the  middle  name  or 
initial,  is  not  a  conclusive  legal  presumption, 
bnt  a  prima  fade  presumption  of  fact,  which  is 
rebuttable,  and  cannot  be  drawn  where  diHer- 
ent  persons  have  the  same  name  except  aa  to 
their  middle  name  or  initial. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  S§  1,  4,  17;  Dec.  Dig.  «=s.l8.] 

6.  Quietino  Title  <3=>44r-PLAiNTiFF'B  Title 
— Sufficiency  of  Evidence. 

In  an  action  to  quiet  title,  evidence  heli 

insufficient  to  show  that  plaintiff's  father  was 

the  patentee  of  the  land  from  the  United  States. 

[Ed.    Note. — For    other    cnses,    see    Quieting 

Tttle,  Cent  Dig.  S§  89-82 ;   Dec.  Dig.  «=>44.] 

7.  Appeal  and  Ebbob  «=»979— Discketion— 
New  Tbial. 

In  granting  new  trials  because  the  ver- 
dict is  against  the  weight  of  the  evidence,  the 
trial  court  is  possessed  of  a  peculiar  aud  high 
discretion  not  to  be  reviewed  in  the  absence  of 
proof  of  unjudicial  exercise  or  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3871-3873,  3877;  Dec  Dig. 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty ;  W.  N.  Evans,  Judge. 

Action  by  William  F.  Gray  against  the  Mis- 
souri Lumber  &  Mining  Company.  Judg- 
ment for  plaintiff,  and  from  granting  of  de- 
fendant's motion  for  a  new  trial,  plaintiff 
appeals.     Affirmed. 

William  M.  Gray  brought  this  action  to 
quiet  the  title  to  320  acres  of  land  In  Shan- 
non county.  Mo.,  against  the  Missouri  Lum- 
ber &  Mining  Company,  which  denied  that 
appellant  owned  the  land  in  dispute'  and 
pleaded  the  ten-year  statute  of  limitations. 
Appellant  gave  his  deposition  in  the  case, 
which  tended  to  show  that  his  full  name  was 
William  Frands  Gray ;  that  he  was  a  fttrmer, 
and  bad  lived  for  15  years  near  Odessa,  Mo., 
in  Lafayette  county;  that  prior  to  locating 
there  he  had  lived  near  Higginsville,  Mo., 
since  1881  or  1882;  that  before  he  came  to 
this  state  he  had  lived  on  a  farm  near 
Cynthiana,  Harrison  county,  Ky.,  until  1872, 
when  he  left  for  Texas,  where  he  remained 
5  years,  and  then  returned  to  Kentucky,  and 
stayed  on  the  farm  where  he  was  raided  un- 
til he  moved  to  Missouri;  that  his  father 
died  In  the  60's  on  the  farm  where  appellant 
was  born,  leaving  him  as  the  only  child;  that 
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Ills  mother  remarried  and  has  died ;  that  his 
father's  name  was  Francis  Gray,  and  he 
thought  there  was  a  middle  initial,  but  he 
did  not  know  what  it  was;  that  his  father 
was  buried  at  a  country  graveyard  about  2% 
miles  from  the  farm;  that  appellant  was 
horn  tn  1854.  Appellant  Introduced  a  certi- 
fied copy  of  a  patent  of  the  United  States 
of  the  land  in  dispute  to  Francis  M.  Gray, 
of  Harrison  county,  Ky.,  dated  March  ■  1, 
1860.  Defendant  introduced  a  number  of 
deeds  and  instruments,  but  only  relies  upon 
one  of  them  as  conveying  the  title  of  Francis 
M.  Gray  (the  common  source  of  title).  This 
was  a  sheriff's  deed  following  a  sale  for 
taxes  and  purported  to  convey  the  interest 
of  Francis  M.  Gray  and  others  to  W.  H.  Stout 
and  P.  T.  Pitts.  Appellant  objected  to  the 
deed  on  the  ground  that  Francis  M.  Gray  was 
dead  on  the  day  of  its  date,  September  17, 
1886.  The  court  overruled  this  objection. 
Defendant  introduced  other  deeds  to  it  from 
the  grantees  in  the  sheriff's  deed,  and  also  a 
decree  of  the  circuit  court  of  Shannon  county 
in  1902  quieting  the  title  to  said  lands  in  it 
against  Francis  M.  Gray  and  others.  This 
was  objected  to  by  appellant  on  the  ground 
that  said  Francis  M.  Gray  was  then  dead, 
and  appellant  was  not  made  a  party.  This 
was  all  the  evidence.  The  court,  sitting  as  a 
Jury,  rendered  a  decree  that  appellant  was 
the  owner  of  the  land  in  dispute,  and  quieted 
his  title  against  defendant.  The  defendant 
filed  motions  for  a  new  trial  embracing, 
Among  others,  the  ground  that  the  verdict 
and  judgment  were  against  the  weight  of 
the  evidence.  This  motion  was  regularly  con- 
tinued to  the  next  term  of  the  court,  when 
defendant  presented  ex  parte  depositions 
taken  in  Kentucky,  which  tended  to  prove 
that  appellant  was  the  son  of  one  Francis  J. 
Cray,,  whose  tombstone  disclosed  that  he  was 
born  in  1824  and  died  in  1868,  and  had  lived 
and  was  buried  near  Cynthiana,  Harrison 
county,  Ky.  These  depositions  also  tended 
to  prove  that  there  lived  in  the  same  locality 
a  Francis  M.  Gray,  who  died  leaving  an  only 
child — a  girl  named  Alice;  that  the  two 
Grays  lived  about  4  miles  apart,  and  were 
not  related.  The  court  granted  defendant's 
motion  for  a  new  trial,  but  assigned  no  rea- 
son for  its  action,  and  plaintiff  duly  appealed 
to  this  court. 

S.  A.  Cunningham,  of  Eminence  (J.  W.  Chil- 
ton, of  Winona,  of  counsel),  for  appellant 
lU  B.  Shuck,  of  Eminence,  L.  F.  Denning, 
and  W.  J.  Orr,  of  Springfield,  for  respondent. 

BOND,  J.  (after  stating  the  facta  as  above). 
£1]  I.  This  case  presents  a  most  anomalous 
phase.  The  depositions  filed  in  support  of  its 
motion  for  a  new  trial  were  wholly  incompe- 
tent as  evidence  and  unwarranted  by  any 
grounds  alleged  in  the  motion,  and  should 
not  have  been  made,  if  they  were,  the  basis 
of  the  order  granting  a  new  trial.  The  mo- 
tion for  a  new  trial  was  pending  at  a  subse- 


quent term  of  the  court  to  that  in  whlcb  It 
was  filed.  It  did  not  in  any  of  its  grounds 
allege  the  discovery  of  new  evidence,  nor  set 
out  such  evidence,  nor  aver  that  there  waa 
no  lack  of  diligence  in  its  discovery,  nor  was 
it  sworn  to.  Without  such  a  fotmdation  laid 
In  the  motion  for  a  new  trial,  no  affidavits 
or  depositions  purporting  to  contain  new  evi- 
dence were  receivable  in  support  of  the  mo- 
tion, and  should  not  have  been  considered  by 
the  learned  trial  judge.  Winn  v.  Greer,  217 
Mo.  loc.  clt.  461,  117  S.  W.  48,  et  cases  cited  ; 
King  V.  Gllson,  206  Mo.  264,  104  S.  W.  52. 

[2, 3]  Neither  was  it  proper  for  the  learned 
trial  court  to  look  to  the  contents  of  such 
depositions  as  a  motive  for  exercising  the 
common-law  power  inherent  In  our  circuit 
courts  as  the  counterpart  of  the  King's  Bench 
in  England  to  set  aside  of  their  own  motion 
a  verdict  when  that  is  necessary  to  prevent 
injustice,  fraud,  and  unfairness;  for  the  ex- 
ercise of  that  power,  while  independent  of 
the  filing  of  a  motion  within  the  statutory 
period,  is  yet  strictly  confined  to  the  term 
when  the  verdict  or  judgment  was  rendered 
and  during  which  they  rested  in  the  breast  of 
the  court  But  after  the  lapse  of  the  term 
of  their  rendition  the  court  loses  all  jurisdic- 
tion over  the  verdict  or  judgment  rendered 
before  the  expiration  of  the  term,  except 
where  a  statutory  motion  fo;:  new  trial  was 
filed  during  the  term,  and  has  been  regmlarly 
continued  to  a  subsequent  term,  in  which 
event  the  court  may  act  upon  the  motion, 
and  grant  a  new  trial  for  the  causes  therein 
stated,  but  cannot  then  exercise  its  commcm- 
law  power,  for  that  expired  with  the  ad- 
journment of  the  judgment  term.  This  rule 
is  clearly  set  forth  after  a  full  review  of  the 
precedents  in  the  opinion  of  Graves,  J.,  in 
the  following  succinct  terms: 

"The  statute  does  not  preclude  the  court  in 
the  exercise  of  its  common-law  power  to  pro- 
tect the  sanctity  and  justice  of  its  own  judg- 
ments,  if  such  power  is  exercised  at  the  term, 
aud  before  the  court  has  lost  control  of  such 
judgment  by  the  lapse  of  the  term."  Ewart  v. 
Peniston,  233  Mo.  loc.  dt  709,  136  S.  W.  425. 

It  follows  that,  when  the  court  granted  a 
new  trial  in  this  case  at  a  term  following 
its  verdict  and  judgment.  It  had  no  power  to 
regard  anything  outside  of  the  ground  set 
forth  in  the  motion  for  a  new  trial  which  had 
been  regularly  continued  to  that  term,  and 
that  the  contention  of  the  respondent  that 
the  court  could  then  exercise  its  common-law 
power  to  set  aside  its  decree  at  a  former  term 
is  wholly  untenable. 

[4]  II.  The  only  remaining  question  on 
this  appeal  is  whether  there  was  any  ground 
alleged  in  the  motion  for  new  trial  which 
warranted  the  court  in  sustaining  tliat  mo- 
tion. The  rule  is  established  that  although 
the  reason  for  granting  a  new  trial  is  not 
specified  by  the  trial  court  as  required  by  the 
statute  (B.  S.  1909,  {  2023),  his  ruling  wUl  be 
affirmed  if  respondent  calls  attention  to  some 
one  of  the  grounds  set  forth  in  the  motion 
which  under  the  facta  in  the  record  would 
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justUy  the  grant  of  a  new  trial.  Hlgglns  r. 
Higglns,  243  Mo.  loc.  (At.  171,  147  S.  W.  9ffi>, 
et  cases  cited. 

In  the  Instant  case  respondent  Insists  that 
the  entire  record  raises  a  question  of  fact  as 
to  the  identity  of  the  Francis  M."Gray,  who 
was  the  patentee  of  the  government,  and  that 
the  evidence  touching  this  Issue  Justified  the 
trial  court  in  setting  aside  its  Judgment  as 
being  against  the  weight  of  the  evidence.  As 
to  this  question,  the  rqcord  discloses  that 
the  plalntUC  testified  he  was  the  son  of  a 
certain  Francis  Gray,  of  Cynthiana,  Ky.; 
that  he  thought  his  father  had  a  middle 
name,  bnt  did  not  know  what  It  was.  This 
testimony  and  the  exhibition  of  a  government 
patent  vesting  the  title  in  Francis  M.  Gray 
was,  in  substance,  the  appellant's  case. 

[S]  Conceding  that  a  rebuttable  presump- 
tion of  Identity  arises  upon  evidence  of  same- 
ness of  name,  although  such  evidence  does 
not  set  forth  the  middle  name  or  Initial 
(Phillips  et  al.  v.  Evans  et  al.,  64  Mo.  23; 
Beckner  v.  McLlnn,  107  Mo.  loc.  dt.  288, 17  S. 
W.  819),  yet  this  deduction  Is  strictly  one  of 
fact,  and  is  not  a  conclusive  legal  presump- 
tion, nor  can  it  be  drawn  where  different  per- 
sons have  the  same  names  except  as  to  their 
middle  name  or  Initial.  In  such  cases  the 
difference  of  the  respective  middle  name  or 
middle  initial  of  the  two  persons  is  a  conclu- 
sive method  of  distinguishing  one  from  the 
other.  Hence,  if  it  should  turn  out  at  the 
trial  of  this  case  that  the  father  of  the  plain- 
tiff was  known  to  have  had  a  different  mid- 
dle name  or  initial  from  another  person  who 
lived  In  the  same  place  and  had  the  name  of 
Francis  M.  Gray,  no  presumption  could  pos- 
sibly arise  that  appellant's  father  and  said 
Francis  M.  Gray  were  one  and  the  same  man 
simply  from  the  tact  that  each  had  the  same 
Christian  and  family  name.  The  very  fact 
that  two  persons  have  different  middle  names 
or  middle  initials  is  necessarily  a  mark  which 
distinguishes  the  one  from  the  other.  The 
rule  of  a  presumed  identity  of  persons  from 
identity  of  names  has  no  application  where 
there  are  two  persons  each  of  whom  has  a 
different  middle  name  or  middle  Initial  from 
the  other;  for  the  proof  of  the  existence  of 
two  persons  banishes  any  presumption  or  in- 
ference that  might  have  arisen  where  there 
is  proof  of  one  person  bearing  the  name  be- 
longing to  an  unknown  person  whose  identity 
is  In  question. 

[•]  The  plaintiff's  testimony  shows  that 
he  was  Invited  to  bring  this  suit  by  a  letter 
sent  to  Mm  at  Odessa  from  Eminence,  Shan- 
non  county;  that  be  had  no  knowledge  of 
any  ownership  by  his  father  of  any  lauds  In 
that  county;  that  his  father  had  died,  and 
bis  estate  was  administered  without  disclos- 
ing any  such  interest;  that  plaintiff  never, 
in  his  father's  lifetime  nor  from  any  other 
source  than  the  letter  in  question,  had  any 
information  that  bis  father  owned  any  real 


estate  in  Missouri.  Plaintiff  adduced  no  evi- 
dence that  his  father,  who  seems  to  have 
been  a  tenant  or  small  farmer  in  Kentucky, 
ever  visited  Missouri  prior  to  his  death  at  the 
comparatively  early  age  of  34  years.  In  ad- 
dition to  these  circumstances,  the  trial  court 
could  not  have  excluded  from  his  view  the 
natural  suggestion  which  wouM  arise  in  the 
mind  of  a  man  of  ordinary  intelligence  that 
he  would  be  unsafe  to  conclude  that  plain- 
tiff's father  was  the  identical  person  to 
whom  the  patent  was  made  out  in  the  name 
of  Francis  M.  Gray,  unless  some  further 
evidence  was  introduced  showing  that  there 
was  no  other  Francis  M.  Gray  living  near 
Cynthiana  under  such  circumstances  as  to 
answer  the  description  of  the  man  mentioned 
in  the  patent  There  was  an  utter  dearth  of 
any  evidence  of  that  sort.  In  view  of  these 
pregnant  circumstances,  the  fact  that  the 
trial  Judge,  on  reflection,  declined  to  draw 
the  inference  of  Identity  contended  for  by 
plaintiff  was  nothing  more,  In  substance  and 
effect,  than  a  determination  by  him  that  the 
appellant's  case  was  not  sustained  by  the 
weight  of  the  evidence.  We  cannot  convict 
the  trial  Judge  of  error  In  that  respect  in 
view  of  the  many  and  potent  circumstances 
contained  in  this  record  which  tended  to 
negative  the  contention  of  plaintiff  that  the 
father  was  the  only  Francis  Gray  living  near 
Cynthiana,  and  therefore,  of  necessity,  the 
particular  person  named  in  the  patent. 

[7]  In  granting  new  trials  because  the  ver- 
dict is  against  the  weight  of  all  the  evidence, 
the  trial  court  is  possessed  of  a  peculiar  and 
high  discretion  which  will  not  be  reviewed  In 
the  absence  of  proof  that  It  was  unjudicially 
exercised  or  abused,  of  which  we  are  not  con- 
vinced after  a  careful  consideration  of  this 
record.  Higglns  v.  Higglns,  supra,  and  Gate 
City  National  Bank  v.  Boyer,  161  Mo.  App. 
loc.  cit.  150,  142  S.  W.  487. 

It  follows  that  the  order  of  the  trial  court 
in  granting  a  new  trial  is  affirmed,  and  the 
cause  la  hereby  remanded.    All  concur. 


LBJSAN  ADVERTISING  CO.  t.  CASTLE 
M.4.N.    (No.  12641.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1&15.) 

1.  JcrsTicEe  OF  the  Peace  «=»106  — Plbad- 
iNGB— Amendment  and  Strikinq  Oct.i 
A  verified  motiun  to  dismiss  the  suit,  on  the 
ground  that  the  justice,  before  renderiog  judg- 
ment, wantonly  and  unlawfully  mutilated  the 
statement  filed  by  plaintiff  against  defendant  by 
drawing  an  inked  pen  twice  through  the  words 
"to  account  stated  and,"  but  silent  as  to  the  cir- 
cumBtances  and  cause  of  the  striking  out,  as  to 
whether  appellant  was  then  present,  or  whether 
it  was  done  in  the  exercise  of  the  right  of 
amendment  conferred  by  Rev.  St.  1909,  {  74(}(>, 
extending  also  to  the  process,  showed  no  ground 
for  reversal. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  fS  349,  350;  Dec.  Dig. 
<S=106.] 
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2.  JusncKS  or  thk  Peace  ®=>S4— Waivkb  of 

Objections. 

After  a  motion  to  quash  the  summons  and 
dismiss  the  suit  on  the  ground  that  there  had 
been  no  service  on  defendant,  the  jurisdiction  of 
bis  person  was  complete  by  his  appparance  in 
the  justice's  court  at  thp  trial,  by  taking  an  ap- 
peal under  Rev.  St.  1909,  §  756S,  and  going  vol- 
untarily into  the  circuit  court, 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  200-278 ;  Dec.  Trig.  ®=> 

3.  Tbiai,  ®=»393— Special  Findings  —  Stat- 
ute. 

Under  Rev.  St.  1909,  {  1972,  requiring  the 
trial  court  to  make  special  findings  of  fact  when 
requested  to  do  bo,  a  paper  filed  with  the  rendi- 
tion of  the  judgment  in  the  circuit  court  of  the 
city  of  St.  Louis,  designated  "court's  finding," 
and  mentioned  in  the  record  only  by  the  written 
words  "court's  finding  filed,"  at  the  conclusion 
of  the  minute  of  the  judgment,  was  not  such  a 
paper  as  authorized  the  judgment  entered. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  920-923 ;   Dec.  Dig.  <8=»393.} 

4.  AccocNT  Stated  «=>20—Tria1/— Findings. 

In  an  action  on  an  account  stated  the  trial 
judge's  finding  that  defendant  called  upon  plain- 
tiif  and  requested  it  to  make  certain  drawincrs 
from  a  vibrator  to  be  used  in  advertising  matter, 
without  agreement  as  to  the  price,  and  that  the 
drawings  were  prepared  by  plaintiff  and  at  de- 
fendant's request  retained,  and  that  the  reason- 
able cost  of  the  drawings  or  the  value  of  the 
work  was  $84.50,  were  sufficient  to  support  a 
judgment  for  plaintiff. 

(Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  ${  9,  40,  94,  95,  97-99 ;  Dec.  Dig. 
«=»20.] 

Appeal  from  St  Loula  Clrcnlt  Court;  W. 
B.  Homer,  Judge. 

Action  by  the  Lcsan  Advertislnf;  Company 
against  Ben  T.  Castleman.  Judgment  for 
plaintiff  In  the  circuit  court  was  reversed  by 
tbe  St  Louis  Court  of  Appeals  (165  Mo.  App. 
575,  148  S.  W.  433),  and,  on  division  of  the 
Judges,  transferred  to  the  Supreme  Court 
Judgment  of  the  Court  of  Appeals  reversed, 
and  judgment  of  the  circuit  court  aflBrmed. 

Ben  T.  Castleman,  of  St  Louis,  In  pro.  per. 
Robt  W.  Hall,  of  St  Louis,  for  respondent 

BROWN,  C.  This  cause  is  certified  to  this 
court  upon  a  division  of  opinion  by  the  St 
Louis  Court  of  Appeals.  It  was  instituted 
March  23,  1909,  before  Anthony  A.  O'Hal- 
laron,  a  justice  of  the  peace  for  the  city  of 
St.  Louis,  before  whom  It  resulted  in  a  Judg- 
ment for  the  plaintiff,  from  which  an  appeal 
was  taken  to  the  circuit  court  for  the  city  of 
St.  Louis,  In  which  the  following  transcript, 
duly  certified,  was  In  due  course  filed: 

"Anthony  A.  O'Hallaron,  Justice  of  the  Peace, 
Fifth  District  St  Louis,  ilo. 

"Suit  on  account  filed.  Demand,  $84.50  and 
interest 

"Summons  issued  to  constable  Samuel  J. 
Young,  March  23,  1909,  returnable  April  7, 
1909,  at  6  o'clock  a.  m. 

"Summons  returned  duly  served  by  constable 
Samuel  J.  Young,  this  7th  day  of  April,  19U9, 
o  a.  m. 

"Cause  continued  by  consent  to  April  8,  1909, 
6  a.  m.,  and  further  to  April  16,  1909,  6  a.  m., 
and  further  for  plaintiff  to  May  3,  1909,  6  a.  m. 
Now,  on  said  day  and  hour  set  for  trial  come 


plaintifT,  and,  by  attorney  come  also  defendant : 

the  evidence  being  submitted  and  concluded,  the 
justice  finds  for  plaintiff  and  against  defendant, 
Ben  T.  Castleman,  doing  business  as  Jewel  Vi- 
brator Company,  in  the  sum  of  $98.  It  is 
therefore  adjudged  by  tbe  justice  that  plaintifll 
recover  of  defendant,  Ben  T.  Castleman,  doinjr 
business  as  Jewel  Vibrator  Company,  the  sum 
of  $98  and  costs  of  suit 

"Now,  on  May  7th  come  Ben  T.  Castlemaiij 
and  files  his  affidavit  and  bond  with  the  Uaited 
States  Fidelity  &  Casualty  Company,  as  surety 
for  an  appeal.  Bond  approved,  appeal  granted, 
and  all  the  original  papers  in  this  case  are  sent 
to  the  circuit  court,  St  Louis,  Mo.,  for  farther 
adjudication." 

On  November  3,  1909,  the  following  mo- 
tion, verified  by  defendant's  affidavit,  was  fil- 
ed In  the  circuit  court: 

"Now  comes  defendant  herein,  Ben  T.  Castle- 
man, and,  appearing  solely  for  the  purposes  of 
this  motion,  states  that  at  no  time  did  he  enter 
an  appearance  in  the  justice  court,  except  spe- 
cial as  attorney  pro  se,  to  object  to  the  jurisdic- 
tion of  the  court  and  the  regularity  of  the  pro- 
ceedings, and  at  no  time  consented  to  any  con- 
tinuance, or  to  the  proceedings  therein  had ; 
that  on  the  day  of  and  prior  to  the  rendition  of 
judgment  in  the  justice  court,  the  justice  officiat- 
ing mutilated,  wantonly  and  unlawfully,  the 
stntenvent  of  the  cause  of  action  filed  by  the 
plaintiff  herein,  in  this :  That  said  justice  of  the 
peace,  Anthony  A.  O'Hallaron,  drew  an  inked 
I>en  twice  through  the  words,  'to  account  stated 
and.'  Wherefore,  this  court  is  without  jurisdic- 
tion ;  wherefore,  and  for  the  following  reasons, 
defendant  prays  the  writ  of  summons  may  be 
quashed  and  the  cause  dismissed : 

"First  Because  there  was  no  cause  of  action 
stated  against  defendant 

"Second.  Because  the  petition,  as  filed,  pur- 
ported to  base  the  action  on  a  stated  account 
(which  is  upon  contract— express  assumpsit) ; 
and  the  summons  recites  the  complaint  is  found- 
ed upon  'an  account  filed,'  whereas.  In  truth,  the 
account  filed  was  only  an  exhibit. 

"Third.  Because  no  writ  of  summons  ever  is- 
sued upon  the  complaint  filed. 

"Fourth.  Because  there  was  never  any  serv- 
ice on  defendant 

"i^fth.  Because  there  was  never  any  Judg- 
ment rendered  upon  any  cause  of  action. 

"Sixth.  Because  the  purported  cause  of  action, 
Imperfectly  and  inartificially  stated,  was  strick- 
en out  before  the  trial  by  the  justice,  judfonent 
being  thereupon  rendered  upon  the  exhibit  a 
legaUy  impossible  theory ;  and  this  court  is 
therefore  without  any  jurisdiction  to  try  and 
adjudicate  as  to  either. 

"Seventh.  Because  there  is  no  such  an  entity 
as  the  plaintiff  purports  to  be  in  existence  in  the 
state  of  Missouri,  doing  business,  and  that 
there  is  a  nonresident  corporate  entity  of  this 
name,  which  is  not  authorized  to  do  business  in 
this  state,  and  is  not  authorized  to  sue,  either 
upon  any  cause  of  action  herein,  nor  in  any 
court  of  this  state. 

"Kight.  Because  the  justice  court  had  no  equi- 
table jurisdiction  to  investigate  and  open  an 
account  admitted  to  be  closed,  and  the  circuit 
court  has  none  on  appeal. 

"Ben  T.  Castleman." 

The  motion  was  heard  on  the  19th  of  the 
same  month,  and,  being  read  without  other 
evidence,  was  overruled  by  the  court,  and  de- 
fendant excepted  and  filed  his  biU  of  excep- 
tions. He  then  filed  an  answer  which,  omit- 
ting the  caption.  Is  as  follows: 

"Now  comes  defendant,  Ben  T.  Castleman, 
and,  saving  al!  just  exceptions  taken  heretofore 
herein,  for  defense  to  the  complaint  of  plaintiff. 
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denies  that  he  la  now,  or  ever  has  been,  a  mem- 
ber of  any  entity  known  as  the  Jewel  Vibrator 
Company,  and  denies  that  be  has  engaged  in  any 
bosLDess  other  than  the  practice  of  law,  and 
avers  that  the  nontraveraable  matter  set  up  in 
the  caption  of  the  petition  is  not  true  in  fact; 
and,  further  answering,  he  sets  up  and  specially 
pleads  the  statute  of  frauds,  and  asks  to  go 
hence  without  day,  and  recover  his  costs  in  this 
behalf  expended.    Ben.  T.  Castleman,  pro  se." 

A  Jury  being  waived,  the  cause  was  tried 
by  tbe  court,  and  Judgment  rendered  June  20, 
1910  as  follows: 

"Trial  by  court,  Judgment  for  plaintiff,  against 
defendant  and  United  States  Fidelity  &  Guar- 
anty Company,  surety,  for  $00.82  and  costs. 
Court's  finding  filed." 

The  finding  filed  at  the  time  of  tbe  rendl- 
ti<Hi  of  tbe  judgment  Is,  omittlug  caption,  as 
follows: 

"In  June  or  July,  1006,  defendant  called  upon 
plaintiff  company  and  requested  it  to  make  cer- 
tain drawings  of  a  vibrator  which  the  defendant 
proposed  to  manufacture  throuf;h  a  company 
which  he  was  then  planning  to  form,  under  the 
name  of  the  Jewel  Vibrator  Company.  He  fur- 
nished it  the  vibrator,  with  the  request  that  cer- 
tain drawings  should  be  made  of  the  same  tor 
the  purpose  of  using  reproductions  thereof  in  the 
advertising  matter  to  be  afterwards  prepared. 
No  arrangement  was  made  as  to  the  price  to  be 
paid  for  said  drawings.  The  drawings,  five  in 
number,  were  prepared  by  the  plaintiff,  and  were 
exhibited  to  the  defendant,  and  he  made  no  ob- 
jection to  the  same,  but  requested  plaintiff  to 
retain  them,  which  plaintiff  did,  the  defendant 
stating  that  he  was  not  ready  to  proceed  further 
with  the  advertising  in  which  the  drawing  would 
be  used.  The  reasonable  cost  of  making  said 
drawings,  or  the  value  of  the  work  in  the  mak- 
ing of  same,  was  $84.S0. 

"W.  B.  Homer,  Judge." 

Hie  defendant  filed  a  motion  in  arrest  of 
Judgment,  and  for  judgment  non  obstante 
veredicto,  wblch,  omitting  caption,  is  aa  fol- 
lows: 

"Now  comes  defendant,  and  moves  the  court 
to  arrest  the  judgment  herein  and  render  judg- 
ment for  defendant  non  obstante  veredicto,  for 
the  following  reasons: 

"First.  Because  tbe  record  discloses  a  lack  of 
jurisdiction. 

"Second.  Because  there  was  no  cause  of  acr 
tion  stated  against  defendant. 

"Third.  Because  the  findings  are  not  within 
the  issues. 

"Fourth,  Because  tbe  findings  disclose  no 
agreement  to  become  liable,  and  no  facts  upon 
which  any  liability  of  defendant  can  be  founded. 

"Fifth.  Because  both  the  statement  of  account 
filed  and  the  findings  of  fact  show  tbe  order  for 
chattels  to  he  made  was  in  the  name  of  and  for 
a  corporation  to  be  formed,  as  principal,  and  the 
judgment  imposes  a  liability  on  defendant,  who 
acted  only  as  agent,  is  not  supported  by  tbe 
facts,  and  which,  aa  a  matter  of  law,  did  not  be- 
ifore  exist ;  and  the  finding  the  value  of  the  work 
is  not  within  the  issues,  and  no  recovery  can  be 
had  therefor. 

"Sixth.  Because  tlie  court  had  no  Jurisdiction 
of  the  eanitable  remedy  in  account  and  account- 
ing. Ben  T.  Castleman,  pro  se." 

This  being  orerrnled,  tbe  defendant  ap> 
pealed  to  tbe  St.  Lpuls  Court  of  Appeals, 
whicli  by  a  dlylded  court  reversed  tbe  Judg- 
BiNit  and  remanded  the  cause.  No  bill  of  ex- 
«eptions  otber  tban  tbe  term  bill  filed  to  pre- 
tenre  tbe  exception  to  the  overruling  of  the 
moooiL  to  Jiuash  tbe  writ  and  dismiss  tbe 


suit  was  either  made  or  filed,  nor  was  there 
any  motion  for  a  new  trial. 

II]  1.  Tbe  first  ground  assigned  as  rever- 
sible error  by  the  appellant  is  without  merit 
It  seems  to  be  founded  on  an  alleged  spolia- 
tion of  the  original  claim  filed  with  tbe  Jus- 
tice as  the  beginning  of  the  suit  The  appel- 
lant charges  that  tbe  Justice,  before  render- 
ing Judgment,  wantonly  and  unlawfully  mu- 
tilated tbe  statement  filed  by  plaintiff  by 
drawing  "an  inked  pen  twice  through  tbe 
words  to  account  stated  and"  Tbe  appel- 
lant's Terliied  motion  to  dismiss  on  this 
ground,  which  Is  tbe  only  evidence  of  tbe 
wanton  act  is  silent  as  to  the  circumstances 
and  cause  of  this  spoliation.  It  does  not  fa- 
vor OS  with  information  as  to  whether  or  not 
the  appellant  was  present  at  tbe  time  it  was 
perpetrated,  or  whether  it  was  done  In  the 
exercise  of  tbe  right  of  amendment  so  broad- 
ly granted  by  section  7466  of  the  Revised 
Statutes.  Turner  v.  Railway,  76  Mo.  261; 
Williams  V.  Sanders,  60  Mo.  App.  608 ;  Boe- 
ker  ▼.  Packing  Company,  101  Mo.  App.  420, 
74  S.  W.  385;  Burden  v.  Hornsby,  50  Mo. 
238.  This  liberality  applies  also  to  tbe  pro- 
oesB.  Martin  v.  Castle,  182  Mo.  216,  230,  81 
S.  W.  426,  and  cases  cited.  There  Is  nothing 
in  the  motion  tending  to  Indicate  any  im- 
propriety in  the  act,  wblch  was  clearly  with- 
in tbe  right  of  the  Justice. 

[2]  The  Jurisdiction  of  the  person  of  appel- 
lant was  complete  by  his  appearance  In  the 
Justice's  court  at  the  trial ;  by  taking  the 
appeal,  and  thereby  going  voluntarily  into 
Uke  circuit  court  (Boulware  v.  Railroad,  79 
Mo.  494 ;  R.  S.  1909,  {  7568),  and  by  his  gen- 
eral appearance  in  the  circuit  court 

[8]  2.  Tbe  Judges  of  tbe  St  Louts  Court 
of  Appeals  were  divided  In  opinion  as  to 
whether  this  record  presents  tbe  question 
of  the  correctness  of  the  judgment  upon  the 
facts.  No  evidence  Is  preserved,  nor  was  any 
motion  for  a  new  trial  made.  There  Is  no 
bill  of  exceptions  relating  to  any  matter  con- 
nected with  tbe  trial,  but  the  record,  so  far 
as  It  relates  to  this  question,  consists  of  a 
paper  filed  with  the  rendition  of  tbe  Judg- 
ment, and  designated  "Courtfs  Finding."  Tbe 
writing  of  the  words  "Court's  finding  filed"  at 
the  conclusion  of  the  minute  of  the  Judgment 
is  the  only  mention  it  received  In  the  record. 
A  majority  of  the  Judges  of  the  Court  of  Ap- 
peals  were  of  the  opinion  that  this  paper 
amounted  to  a  compliance  with  the  terms  of 
section  1072  of  tbe  Revised  Statutes  of  1909, 
and,  as  "conclusions  of  facts  found"  by  the 
court  under  that  section,  was  a  part  of  tbe 
record  proper,  and  must,  by  Its  terms,  au- 
thorize the  Judgment  entered.  They  held 
that  the  facts  stated  In  It  were  not  sufficient 
to  authorize  the  judgment,  and  accordingly 
reversed  and  remanded  the  cause.  It  Is  plain 
that  If  this  position  Is  not  well  taken,  both  as 
to  the  nature  of  the  paper  as  being  a  compli- 
ance with  the  statute  and  its  legal  effect  as 
a  part  of  the  record  proper,  it  is  not  before 
us  J  for,  If  we  consider  it -as  a  mere  declara- 
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tlon  of  law,  It  la  not  broagbt  Into  the  record 
by  bill  of  exceptions. 

R^-noltts,  Presiding  Judge,  differed  from 
his  Brethren.  In  a  very  full  and  carefully 
considered  dissenting  opinion  filed  (166  Mo. 
App.  loc.  dt  584,  148  S.  W.  433),  he  held,  In 
substance,  with  a  liberal  citation  of  Missouri 
authorities,  which  we  think  fully  sustained 
him,  that  a  finding  of  facts  by  the  court,  so 
far  as  it  serves  any  purpose  in  our  proce- 
dure, Is  a  creature  of  the  statute,  to  be  em- 
ployed only  upon  request  of  one  of  the  par- 
tlee  to  the  suit,  and  for  the  statutory  purpose 
of  enabling  the  parties  to  except  to  the  de- 
cisions of  the  court  upon  the  questions  of  law 
and  equity  arising  in  the  case,  and  that  a 
voluntary  statement  of  the  judge,  uncalled 
for  by  either  party,  of  the  considerations  of 
fact  which  led  him  to  his  decision,  whether 
embodied  in  the  text  of  the  judgment  or  in 
a  separate  writing,  cannot  be  substituted  by 
either  party  for  the  evidence  as  a  test  of  the 
correctness  of  the  judgment  The  learned 
presiding  judge  deemed  the  decision  of  the 
court  contrary  to  numerous  decisions  of  this 
court  and  of  the  St.  Louis  and  Kansas  City 
Ck>urt8'  of  Appeals  which  be  mentioned,  and 
the  cause  was  accordingly  transferred  to  this 
court.  We  hare  come  to  the  conclusion  that 
upon  the  question  last  mentioned  the  opinion 
of  the  learned  dissenting  judge  Is  right,  and 
that  his  opinion  contains  a  correct  statement 
of  the  law.  In  support  of  this  view  we  could 
add  nothing  to  what  has  been  said  by  him, 
and  we  refer  to  his  dissenting  opinion  for  an 
expression  of  our  own  views  upon  the  sub- 
ject 

We  do  not  think  there  Is  anything  In  this 
record  by  which  we  can  judge  of  the  correct- 
ness of  the  judgment  appealed  from. 

[4]  We  think  that  the  Court  of  Appeals,  in 
reversing  the  judgment  of  the  trial  court  on 
the  ground  that  the  facts  stated  in  the  find- 
ing to  which  we  have  referred  are  not  suffi- 
cient of  themselves  to  support  it,  committed 
error,  and  its  judgment  is  accordingly  revers- 
ed, and  the  judgment  of  the  circuit  court  for 
the  city  of  St  Loula  is  affirmed. 

RAILEY,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
ooort    All  concur. 


GRAHAM  et  aL  v.  HUNBLEX  DRY  GOODS 
CO.  et  al.  (No.  17224.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  25,  1915.  Bespondents'  Motion  to  Modi- 
fy Judgment  Withdrawn  June  25,  1915.) 

1.  Rkceivebs  <8=>48— QuALincATiONS  OF  Ap- 
pointee—INTKBEST. 

A  receiver  should  Kenerally  be  one  who  ia 
indifferent  between  the  parties,  and  subject  to 
no  Influence  except  to  conserve  the  property 
for  the  benefit  of  those  finally  entitled  thereto. 
[Eld.  Note.— For  other  coses,  see  Receivers, 
Cent  Din.  M  78-76;  Dec.  Dig.  «8=»48.1 


2.  Receitkbs  iS=>198  —  Oompeitsatiok  —  Iw- 

CBEASE. 

Where  a  friendly  suit  was  instituted  by 
the  directors  of  a  corporation  which  was  in 
financial  difficulties,  and  by  agreement  of  the 
parties  the  managing  officers  of  the  corporation 
were  appointed  its  receivers,  the  order  provid- 
ing that  they  should  receive  as  compensation 
only  the  salary  theretofore  received  by  them  as 
employes  of  the  corporation,  the  court  appoint- 
ing  them  had  no  authority,  after  their  report 
had  been  filed  showing  a  surplus  over  all  claims 
except  those  of  the  stockholders,  to  increase 
their  compensation,  on  an  application  by  the 
receivers  stating  generally  that  their  services 
were  worth  more  than  the  compensation  they 
had  received,  but  not  claiming  that  they  had 
performed  services  not  contemplated  when  they 
were  appointed.  ' 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  Si  392-3Utt;  Dec.  Dig.  «s»198.] 

3.  Appeal  and  Ebbob  «=3955— Bjeview— Dis- 
CBETioN  OF  OouBT— Compensation  of  Re- 

CEIVEBS. 

While  the  compensation  of  a  receiver  rests 
In  the  discretion  of  the  court  appointing  him, 
and  the  court  on  review  will  defer  to  the  per- 
sonal knowledge  of  that  court  as  to  the  re- 
ceiver's services,  an  order  allowing  additional 
compensation  will  be  set  aside,  where  it  was 
manifestly  wrong  under  the  tacts  appearing 
in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3822;  Dec.  Dig.  «=»955.] 

Appeal  from  Circuit  Court,  Buchanan 
County ;  W.  K.  Amlck,  Judge. 

Suit  by  William  A.  Graham  and  another 
against  the  Hundley  Dry  Goods  Company  and 
others.  In  which  Jacob  M.  Ford  Intervened  as 
defendant  From  an  order  Increasing  the 
compensation  of  the  receivers  for  the  defend- 
ant corporation,  the  defendant  Ford  appeals. 
Reversed  and  remanded,  with  directions. 

H.  K.  White  and  Vinton  Pike,  both  of  St 
Joseph,  for  appellant  Culver  &  Phillip,  of 
St  Joseph,  for  respondents  Hundley  and 
Brady. 

WALKER,  J.  In  a  receivership  proceed- 
ing instituted  In  the  circuit  court  of  Buchan- 
an county  the  court  in  its  final  Judgment 
therein,  included,  among  other  things,  an  or- 
der increasing  the  compensation  of  the  re- 
ceivers. One  of  the  defendants  formally  ob- 
jected and  excepted  to  the  order  for  this  in- 
crease, and  upon  being  overruled  appealed  to 
this  court  The  authority  of  the  court  to  make 
the  order  for  the  Increase  Is  the  sole  question 
Involved  In  this  appeal.  In  April,  1910,  the 
Hundley  Dry  Goods  Company,  a  corporation 
engaged  In  a  wholesale  business  in  the  city 
of  St  Joseph,  became  lny<dTed  financially. 
Creditors  were  Insistent  tor  the  payment  of 
their  debts,  and  bankruptcy  proceedings  were 
threatened.  As  the  result  of  a  conference 
between  Harry  M.  Hundley,  the  president 
and  William  A.  Graham  and  James  M.  Brady, 
two  of  the  directors  of  the  Dry  Goods  Com- 
pany, it  was  agreed,  to  avoid  bankruptcy  pro- 
ceedings and  as  a  means  of  realizing  as 
much  as  possible  out  of  the  assets,  that  a 
proceeding  be  instituted  for  the  ai^pc^tment 
of  a  receiver  or  receivers,  and  that  subject 
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to  the  conrt's  approval  and  the  consent  of 
John  E.  Hundley  and  Daniel  B.  Parsons,  al- 
so directors,  Harry  M.  Hundley,  William  A. 
Graham,  and  James  M.  Brady  were  to  be  ap- 
pointed as  receivers  and  authorized  to  sell 
the  assets  of  the  company,  to  collect  debts 
due  It,  and  do  other  acts  necessary  to  wind 
np  Its  business.  This  petition  was  filed  In 
court,  a  formal  answer  made  thereto,  and 
upon  this  presentation  an  Interlocutory  de- 
cree, subsequently  made  final,  was,  on  the 
same  day  the  application  was  filed,  entered, 
appointing  said  Hundley,  (jraham,  and  Brady 
as  receivers.  This  decree  contained,  among 
other  things,  the  following  paragraph: 

"None  of  the  receivers  hereby  appointed  shall 
receive  any  compensation  for  bia  services  as 
such  other  than  the  salary  heretofore  received 
by  them  respectively  for  services  rendered  by 
each  of  them  to  the  Hundley  I>ry  Goods  Com- 
pany." 

While  the  record  is  not  clear,  it  Is  evident 
that  the  foregoing  paragraph  was  a  part  of 
the  agreement  between  the  officers  and  direc- 
tors of  this  corporation  which  led  to  the  ap- 
pUcaticm  for  the  ai^^ointment  of  receivers, 
and  that  the  entire  proceeding  was  friendly 
rather  than  otherwise;   and,  although  infor- 
mal in  Its  nature,  it  presented,  in  the  opinion 
of  the  trial  court,  sufildent  grounds  to  au- 
thorize the  appointments.    At  the  time  of  the 
appointments  Harry  M.  Hundley  was  receiv- 
ing, as  president  of  the  corjwration,  $500  per 
month,  and  WUUam  A.  Graham  and  James 
M.  Brady,  as  employes  of  the  corporation, 
were  each  receiving  $350  per  month.    The  re- 
ceivership proceedings  were  commenced  May 
2,  1010,  and  on  the  day  the  receivers  were 
appointed  they  were  ordered  to  give  a  Joint 
and    several    bond    in   the   sum    of  $50,000, 
which  was  given  and  approved  by  the  court 
By  May  2,  1911,  all  creditors  had  been  paid 
from  the  assets  of  the  estate  except  a  rent 
account,   and  an  order  was  made  for  the 
payment  to  Jacob  M.  Ford,  one  of  the  de- 
fendants herein  and  the  appellant,  of   the 
sum  of  $50,000,  on  preferred  stock  owned  by 
him,  and  the  receivers'  bond  was  reduced  to 
$25,000.     On  November  3,  1911,  two  of  the 
receivers,  Graham  and  Brady,  filed  an  appli- 
catiiHi    for   increased    compensation,    but    It 
was  not  until  May  6,  1912,  that  Hundley,  the 
other  receiver,  filed  a  like  application.    De- 
fendant Ford  objected  to  the  granting  of  each 
of  these  applications  when  made.    On  April 
3,  1912,  the  receivers  filed  their  first  report, 
showing  the  euOre  financial  transactions  of 
their  receivership  from  the  time  of  their  ap- 
pointment    The  report  showed   the  assets 
to  be  $1,921,881.69;    that  the  cash  receipts 
were  $1,781,820.70;    that  the  disbursements 
for  debts  paid  were  $1,626,066.14;    that  the 
expense  Items  were  $129,348.42 ;  and  the  total 
disbursements,   $1,755,414.46.     The  cash   re- 
maining on  hand  was  $26,406.04.    (This  cash 
sum.   was  subsequently  reduced  by  the  pay- 
ment of  other  claims  and  at  the  time  of  the 
allowance    of    the    increased    compensation 
amoonted  to  $14,000.00.}    The  report  showed 


assets  stUl  remaining  on  hand,  and  not  re- 
duced to  cash,  but  consisting  of  accounts,  etc., 
and  some  real  estate  standing  in  the  name  of 
other  persons.  The  face  value  of  the  notes 
and  accounts  was  placed  at  $72,265.71.  This 
statement  showed  that  from  May  2,  1910,  to 
April  13,  1912,  the  receivers  had  been  paid, 
under  the  original  conditions  of  their  ap- 
pointment the  following  sums:  To  Harry  M. 
Hundley,  $12,000;  to  William  A.  Graham, 
$4,200;  to  James  M.  Brady,  $1,750— making 
a  total  of  $17,960.  Fees  of  counsel  employ- 
ed by  the  receivers  were  paid  out  of  the  as- 
sets of  the  ccmpany  and  are  not  included  ic 
the  amounts  paid  the  receivers.  On  May  28, 
1012,  the  court,  before  passing  upon  the  ap- 
plications for  increased  compensation,  order- 
ed all  taxable  costs  to  be  paid,  and  that  the 
receivers  turn  over  to  the  Dry  Goods  Com- 
pany all  assets  in  their  hands  except  $14,000 
in  cash,  and  reserved  Jurisdiction  to  make 
such  further  orders  as  might  be  necessary  in 
reference  to  this  fund  and  to  the  pending 
applications  for  increased  compensation  and 
to  make  final  decree.  On  the  17th  day  of 
June,  1012,  the  court  entered  a  final  decree, 
granted  the  application  for  the  increase  of 
the  receivers'  compensation,  and  allowed 
them,  in  addition  to  the  amounts  theretofore 
received,  the  gross  sum  of  $18,446,  which, 
under  the  order  of  the  court,  they  were  to 
divide  according  to  their  own  Judgment,  and 
the  proceeding  was  dismissed  as  to  all  parties 
in  the  case.  To  the  granting  of  this  order 
and  entry  of  this  Judgment  the  defendant 
Jacob  M.  Ford,  the  appellant,  excepted  and 
filed  a  motion  for  a  new  trial.  This,  as  be- 
fore stated,  was  overruled,  resulting  in  this 
appeal. 

The  receivers  testified  that  they  were  about 
five  mouths  in  closing  out  the  stock.  Receiv- 
er Graham  stated  that  be  "signed  the  pe- 
tition for  the  appointment  of  receivers,  be- 
lieving that  the  creditors  were  about  to  com- 
mence bankruptcy  proceedings  and  because 
quick  action  was  necessary ;  that  the  mat- 
ter of  compensation  was  then  a  very  small 
matter,  and  we  thought  we  would  be  able  to 
pay  a  larger  amount  not  only  on  the  pre- 
ferred, but  the  common  stock" ;  that  he  drew 
his  salary  as  receiver  at  the  same  rate  he 
had  been  paid  by  the  Dry  Goods  Company, 
namely,  $350  per  month,  from  the  date  of  his 
appointment  and  qualification.  May  2,  1010, 
to  and  including  May  1,  1911,  or  for  one 
year;  that  Mr.  Hundley  was  paid  as  receiv- 
er for  two  full  years  from  the  date  of  his  ap- 
pointment at  the  same  rate  he  had  been  paid 
by  the  Dry  Goods  Company,  to  wit,  $500  per 
month;  that  Mr.  Brady  was  paid  for  five 
months  from  the  date  of  his  appointment,  or 
until  October  10,  1910,  at  the  same  rate  that 
he  had  been  paid  by  the  Dry  Goods  Compa- 
ny, to  wit,  $3.50  per  month  ;  that  the  periods 
stated  represented  the  time  each  had,  re- 
spectively, devoted  to  the  work  of  the  re- 
ceivership. On  October  13,  1910,  Mr.  Brady 
made  application  to  be  permitted  to  resign 
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as  receiver  on  account  of  arrangements  made 
to  engage  In  other  business  and  to  remove  to 
Chicago.  This  application  was  never  acted 
upon.  It  did  appear  tbat  lie  removed  to  Chi- 
cago, but  subsequently  made  six  trips  to  St 
Joseph  in  connection  with  the  receivership 
some  time  between  October  13,  1910,  and  the 
date  of  the  final  hearing  in  May,  1912.  No 
proof  of  the  time  consumed  in  making  these 
trips  or  the  expenses  incurred  was  submitted 
by  him. 

The  application  for  the  increased  compen- 
sation made  by  Graham  and  Brady  Jointly, 
alleged: 

"First.  The  compensation  they  have  received 
thus  far  is  inadequate  for  the  service  rendered 
and  the  responsibility  assumed. 

"Second.  The  request  is  also  pursuant  to  an 
understanding  that  said  receivers  have  had, 
from  the  time  of  their  appointment,  that  they 
should  receive  adequate  remuneration  for  their 
services." 

The  application  of  Hundley  for  increased 
compensation,  made  separately  and  long  sub- 
sequent to  the  application  of  the  other  re- 
ceivers, is  as  follows: 

"Comes  now  Harry  M.  Hundley,  one  of  the 
receivers  herein,  and  says  that,  whereas,  the 
court  has  indicated  that  the  receivers  appointed 
in  this  cause  are  entitled  to  receive  additional 
or  greater  compensation  than  that  contemplated 
when  said  receivers  were  appointed,  and  two 
of  the  receivers  have  made  application  to  this 
court  for  such  compensation:  Now,  therefore, 
the  said  Harry  M.  Hundley  here  now  prays  the 
court,  if  such  additional  compensation  is  award- 
ed to  any  other  of  the  receivers  herein,  to 
award  him  also  such  additional  compensation 
for  his  services  as  in  the  judgment  of  the  court 
seems  just." 

The  defendant  Jacob  M.  Ford,  a  stock- 
holder, upon  having  been  permitted  to  be 
made  a  party  defendant,  opposed  the  applica- 
tion for  increased  compensation,  in  which 
the  reasons  why  said  application  should  not 
be  granted  were  stated  as  follows: 

"And  this  defendant  now  denies  each  and 
every  allegation  in  the  petition  of  the  said  Ora- 
bam  and  Brady  for  additional  compensation. 
And,  further  answerinx,  this  defendant  says 
that  in  the  order  of  appointment  by  this  court 
of  said  Graham  and  Brady  as  receivers  of  the 
Hundley  Dry  Goods  Company,  in  connection 
with  Harry  M.  Hundley,  it  was  ordered  that 
they  be  paid  no  more  for  their  services  as  re- 
ceivers than  the  salaries  which  they  had  been 
receiving  as  officers  of  the  Hundley  Dry  Goods 
Company.  And  this  defendant  shows  that  said 
receivers  have  received  said  compensation  from 
the  time  of  their  appointment,  up  to  the  time 
of  their  abandoning  the  office  of  receivers,  and 
seeking  other  employment ;  that  said  Brady  has 
not  acted  as  receiver  since  December  1,  1910, 
and  that  said  Graham  has  not  acted  as  receiver 
since  April  1.  1911.  Wherefore  this  defendant 
says  that  said  applicants  are  not  entitled  to 
anv  further  compensation,  and  asks  that  their 
petition  therefor  be  denied." 

[1]  I.  It  is  a  trite  rule,  but  of  almost  uni- 
versal application,  that  a  receiver  should,  In 
a  large  sense,  be  one  who  stands  indifferent 
between  the  parties  and  is  not  subject  to  any 
influence  other  than  to  conserve  the  property 
intrusted  to  his  management  for  the  benefit 
of  those  who  shall  finally  be  entitled  to  it 
Farmers'  Loan  &  Trust  Co.  v.  North.  Pac. 
B.  E.  Co.  (C.  C.)  66  Fed.  169.    To  accomplish 


this  end  courts  have  usually  deemed  it  most 
prudent  to  appoint  those  who  have  no  per- 
sonal interest  in  the  property  Intrusted  to 
their  management  This  was  not  done  here. 
However,  whatever  opinion  may  be  enter- 
tained as  to  the  wisdom  or  propriety  of  tbe 
trial  court's  action,  the  issue  submitted  lim- 
its our  consideration  to  the  power  and  duty 
of  the  trial  court  in  allowing  the  added  com- 
pensation; but  this  limitation  does  not  pre- 
clude us  from  a  review  of  the  reasons  de- 
ducibie  from  the  record  as  causing  or  con- 
summating the  proceeding,  nor  from  discuss- 
ing the  admitted  ofiicial  relations  to  and 
pecuniary  Interests  in  the  corporation  of  the 
persons  appointed  as  receivers,  bo  far  aa  ttie 
reasons  for  the  receivership  or  the  relations 
and  interests  of  the  persons  appointed  la&j 
be  held  to  affect  their  right  to  demand  or  ask 
compensation  in  addition  to  that  fixed  by  tbe 
order  of  their  appointment 

[2]  Things  were  not  going  well  with  tbe 
Hundley  Dry  Goods  Company  in  1910.  It 
was  unable  to  meet  its  current  obligations, 
and  they  became  long  overdue.  Creditors 
were  clamorous  for  the  payment  of  their 
claims.  A  suit  against  the  company  for  any 
considerable  sum  or  a  bankruptcy  proceed- 
ing, then  threatened,  with  its  consequent  de- 
lays and  tbe  onerous  expenses  it  would  iiave 
entailed,  spelled  financial  ruin.  It  was  evi- 
dent to  tliose  most  familiar  with  the  affairs 
of  the  company  that  an  effort  must  needs  be 
made,  and  it  was  made,  to  avert  the  impend- 
ing disaster.  Consultations  with  counsel  re- 
suited  in  the  filing  of  a  petition  in  which 
two  of  the  directors,  Graham  and  Brady, 
were  named  as  plaintiffs,  and  tbe  corpora- 
tion and  two  other  directors,  one  of  them 
Harry  M.  Hundley,  were  named  as  defend- 
ants. While  not  ex  parte  on  its  face,  the 
style  of  the  suit  Is  the  only  intimation  of  an 
antagonistic  feature,  and  it  can  at  least  be 
said  in  perfect  accord  with  the  facts  that  the 
proceeding  was  a  very  "friendly  one,"  so 
friendly,  in  fact,  that  Harry  M.  Hundley,  the 
president  of  the  company,  who  Is  alleged  in 
the  petition  to  be  the  cause  of  its  imdoiug, 
was  by  agreement,  upon  the  same  day  the 
petition  was  filed,  appointed  as  one  of  the  re- 
ceivers, and  with  the  others  put  In  charge  of 
its  assets,  upon  the  theory,  perhaps,  that  his 
demonstrated  and  admitted  inability  to  suc- 
cessfully manage  the  business  while  the  com- 
pany was  a  going  concern  renaered  him  all 
the  more  able  to  wind  up  its  affairs  when  It 
manifested  symptoms  of  insolvency. 

The  foregoing  recital  Is  not  made  to  ques- 
tion the  good  intentions  (sold  to  be  an  ex- 
cellent paving  material  on  a  frequently  men- 
tioned highway)  of  tbe  parties,  but  to  empha- 
size the  fact  that  from  the  filing  of  the  pe- 
tition to  the  final  decree  the  orders  of  the 
trial  court  were  made  in  accord  with  the 
wishes  of  the  parties,  or  with  their  express 
approval,  and  hence  pertinent  in  determining 
whetlier  in  the  face  of  these  facts  the  in- 
creased compensation  was  authorized. 
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The  receivers,  In  their  respectlTe  preceding 
capacities  as  directors,  were  charged  with  the 
duty  of  8o  administering  the  affairs  of  the 
company  as  to  enable  It,  If  possible,  to  meet 
all  of  its  obligations,  first  to  its  creditors,  and 
afterwards  to  its  stockholders.     It  was  im- 
material,   therefore,    whether    these   parties 
acted  in  the -capacity  of  officials  of  the  com- 
pany or  as  receivers  under  the  order  of  the 
conrt;    they  were  alike  bound,  and   should 
have  been  impelled,  to  promptly  and  honest- 
ly adjnst  the  affairs  of  the  company  regard- 
leas    of    compensation.      Receiver    Oraham 
voices  this  sentiment  when  be  saj^  that  at 
tbe  time  of  their  appointment  "the  matter  of 
compensation  was  a  very  small  matter."    But 
when  appointed,  either  at  their  Instance,  or 
certainly  with  their  approval,  the  court  below 
Incorporated  in  the  decree  under  wtklch  they 
were  appointed  an  order,  not  tliat  they  be 
compensated  as  receivers  in  proportion  to  tlie 
time  occupied  or  the  latwr  performed  or  tbe 
amount  or  value  of  the  assets,  but  at  the 
rate  they  had  theretofore  been  paid  as  offi- 
cers and  employes  of  tbe  company  while  it 
was  a  going  concern.    A  more  cunny  arrange- 
ment which  resulted  In  compensating  them 
for  paying  what  were  virtually  their  own 
debts   can    scarcely    be   Imagined — but    this 
aside.     The  order  fixing  their  compensation 
was  made  at  the  time  of  their  appointments 
as  receivers,  and  the  court  had  the  power  to 
make  it.    Under  it  they  were  eadi  evidently 
paid  for  the  time  claimed  by  them  to  have 
been  spent  In  the  discharge  of  their  respec- 
tive duties  as  receivers.    Leaving  out  of  con- 
sideration,  therefore,   any   question   of  per- 
sonal honor  or  moral  obligation  involved  In 
their   acceptance  of   the  receiverships,   and 
measuring  tbe  matter  of  their  compensation 
wholly  by  the  labor  shown  to  have  l)een  per- 
formed, they  have  been  amply  paid. 

The  facts  indicate  that  they  did  not  ques- 
tion   the   sufficiency    of   their    compensation 
until  more  than  a  month  after  their  report 
as  to  the  condition  of  the  company  showing 
a  balance  to  its  credit  of  more  than  |i;i,0OO. 
The  application  of  the  receivers  Graham  and 
Brady  does  not  allege  any  specific  data  upon 
which  the  action  of  the  court  could  be  rea- 
sonably  predicated,    but   states,    in    general 
terms,  "that  the  compensation  they  have  re- 
ceived thus  far  Is  inadequate  for  the  serv- 
ice rendered  and  the  responsibility  assumed." 
Tlie  only  other  allegation  is  that  an  under- 
standing existed,  with  whom  It  is  not  stated, 
nor  is  there  any  fact  from  which  it  can  be 
determined,  that  from  the  time  of  their  ap- 
pointment they  should  receive  adequate  re- 
muneration for  their  services.     As  to  what 
was,  In  tbe  mind  of  the  draftsman  of  this 
aiiplicatlon,  "adequate  remuneration"  is  not 
stated.      Under   any    reasonable    interpreta- 
tion of  the  language  employed,  "adequate  re- 
muneration" is  to  be  measured  by  the  order 
of  the  court  made  when  the  receivers  were 
appointed.    This  application,  therefore,  tak- 
en   altogether,    accomplishes   nothing   more 


than  to  call  the  court's  attention,  in  a  very 
general  way,  to  the  fact  that  the  receivers 
entertain  the  opinion  that  they  should  be 
allowed  additional  compensation  for  their 
services  out  of  the  assets  of  the  company. 
The  application  of  the  receiver  Harry  M. 
Hundley,  made  more  than  seven  months  after 
the  filing  of  the  application  of  the  other  re- 
ceivers, contains  no  substantial  allegation  to 
authorize  its  allowance.  It  alleges  the  some- 
what anomalous  reason  that  additional  com- 
pensation should  be  allowed  the  applicant 
because — 

"the  court  has  indicated  that  the  other  receiv- 
ers appointed  in  this  case  are  entitled  to  receive 
an  additional  or  greater  compensation  than 
that  contemplated  when  said  receivers  were  ap- 
pointed, and  that  two  of  the  receivers  have 
made  application  to  this  court  for  such  com- 
pensation." 

The  applicant,  therefore,  avers  that  if  the 
others  are  compensated  he  should  also  be 
awarded  su<^  additional  compensation  as  to 
the  court  may  seem  Just,  nothing  whatever 
being  said  as  to  additional  services  he  claim- 
ed to  have  rendered,  the  compensation  there- 
tofore paid  him  or  the  time  for  which  he  had 
been  paid.  It  la  upon  these  applications, 
significant  for  their  generality,  that  it  Is  seri- 
ously claimed  the  trial  court  was  authorized 
in  making  the  order  increasing  the  allow- 
ance theretofore  made  to  the  receivers,  which 
is  remarkable  in  that  it  ordered  the  payment 
of  the  entire  cash  balance  then  on  hand  to 
the  credit  of  the  company  in  gross  to  the 
receivers,  who  were  to  apportion  and  dis- 
tribute it  according  to  their  own  Judgment 
The  reason  for  this  allowance  in  gross  is 
difficult  to  determine  when  the  court,  in  its 
original  order  fixing  tbe  compensation,  found 
that  the  receiver  Hundley  should  receive 
1500  per  month  and  each  of  the  other  receiv- 
ers $350  per  month.  If  there  was  any  proof 
of  any  nature  as  to  the  amount  or  character 
of  the  additional  services  for  which  compen- 
sation was  asked,  the  record  is  silent  in  re- 
gard thereto. 

We  have  examined  with  some  degree  of 
care  the  authorities  dted  by  counsel  for 
respondents  (the  receivers)  in  this  case,  and 
do  not  find  that  they  sustain  the  order  of  the 
trial  court  in  allowing  the  additional  com- 
pensation. The  power  of  a  court  to  allow 
additional  compensation  to  receivers  for  ex- 
traordinary services  or  services  not  contem- 
plated at  the  time  of  the  appointment  (State 
V.  Germanla  Bank,  103  Minn.  120,  114  N.  W. 
651),  we  do  not  question ;  but  there  is  noth- 
ing here  to  indicate  that  any  extraordinary 
services  were  rendered,  or  such  as  were  not 
contemplated  at  the  time  of  the  appointment. 
The  Germania  Bank  Case,  supra,  therefore, 
has  no  application  here. 

[3]  That  the  whole  matter,  as  stated  in 
State  ex  rel.  v.  Bank,  supra,  is  within  the 
discretion  of  the  court,  is  not  to  be  gainsaid, 
but  when  exceptions  are  duly  saved  to  its  ac- 
tion, the  record  should  disclose  that  there 
was  a  reasonable  exercise  of  discretion,  and 
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one  In  accord  with  the  facts  as  disclosed  by 
the  record.  A  court  of  review  may,  It  Is 
true,  In  a  case  of  this  character,  defer  some- 
what to  the  personal  knowledge  of  the  trial 
coart  In  regard  to  the  matter  In  question,  but 
this  deference  must  be  exercised  in  connec- 
tion with  the  evidence  In  the  case,  as  was 
said  In  Culver  r.  Allen,  206  111.  40,  69  N.  E. 
53 ;  and  under  no  drcumatances  should  such 
deference  control  the  appellate  court  If,  in 
Its  opinion,  the  action  of  the  court  below  in 
fixing  the  compensation  was  manifestly 
wrong.  The  rule  laid  down  In  Olson  v.  State 
Bank,  72  Minn.  320,  75  N.  W.  378,  In  regard 
to  the  authority  of  the  trial  court  in  fixing 
the  compensation  of  counsel  for  the  receiv- 
ers and  the  extent  to  which  the  court  may  be 
controlled  by  its  personal  knowledge,  has  no 
application  here.  The  counsel  for  the  receiv- 
ers in  this  case  were  paid  out  of  the  assets 
of  the  company,  and  the  receivers  were  in 
no  way  chargeable  therewith,  nor  is  it  so 
contended. 

Whatever  may  have  been  the  personal 
knowledge  of  the  trial  court  as  to  the  serv- 
ices rendered  by  the  receivers,  and  regardless 
of  the  presumptions  that  ordinarily  obtain  as 
to  the  correctness  of  that  court's  rulings  In 
the  absence  of  any  testimony  preserved  In 
the  record,  and  whether  or  not  It  la  incum- 
bent upon  the  appellant  in  ordinary  cases  to 
introduce  testimony  to  show  the  unreason- 
ableness of  a  receiver's  demand  for  addition- 
al compensation,  as  is  held  under  a  different 
state  of  facts  In  Greeley  v.  Bank,  103  Mo.  loc. 
elt  221,  15  S.  W.  429,  and  State  ex  inf.  v. 
Bank,  197  Mo.  loc.  clt.  611,  95  S.  W.  867,  the 
rules  or  reasons  there  announced  will  not 
avail  In  this  case  to  overcome  the  facts  clear- 
ly appearing  of  record  that  the  receivers 
here  were  the  officers  of  the  corporation ; 
that  they  did  not  stand  Indifferent  between 
the  parties ;  that  the  receivership  was  initi- 
ated and  consummated  by  them ;  that  the 
trial  court's  action  throughout.  If  not  upon 
their  application,  met  with  their  approval; 
that  they  agreed  tacitly,  if  not  expressly,  to 
the  compensation  fixed  by  the  court  at  the 
beginning  of  their  service,  and  raised  no  ques- 
tion as  to  its  sufilclency  until  long  after  the 
services  had  been  rendered  and  it  appeared 
that  a  clear  cash  balance  remained  to  the 
credit  of  the  company  in  the  sum  of  (13,446, 
which  was  the  sum  awarded  them  In  gross 
as  additional  compensation. 

A  difference  in  facts  necessarily  results  in 
a  difference  in  conclusions.  In  none  of  the 
cases  cited  to  sustain  the  action  of  the  trial, 
court  are  the  facts  akin,  much  less  parallel, 
to  those  In  the  instant  case.  In  none  of 
them  were  the  receivers  the  principal  parties 
in '  Interest,  who  reaped  the  greatest  bene- 
fit from  the  Institution  of  the  receivership 
proceedings  and  received  profitable  employ- 
ment while  winding  up  the  affairs  of  a  com- 
pany rendered  Insolvent  under  their  manage- 
ment.   This  case,  therefore,  is  sul  generis. 


and  should  be  determined  upon  its  own  facts, 
this  determination  to  be,  of  course.  In  ac- 
cord with  the  well-established  princlidee  of 
equity. 

While  probably  not  necessary  to  a  deter- 
mination of  the  issue  in  the  case  at  bar,  may 
we  not  be  permitted  to  say,  as  applicable  to 
this  class  of  cases,  that  if  the  relation  of 
these  receivers  had  been  that  of  partners  In 
a  company  Instead  of  directors  of  a  corpora- 
tion, their  view  of  their  duties  in  the  prem- 
ises and  their  right  under  the  drcnmstances 
to  claim  added  compensation,  after  an  ex- 
press agreement  on  their  part  and  an  order 
of  the  court  to  the  contrary,  would  have  been 
different  It  is  one  of  the  curious  and  in- 
explicable phases  of  human  nature  tbat  the 
average  man  upon  becoming  director  of  a  cor- 
poration deems  himself,  when  acting  in  that 
capacity,  freed  from  the  usual  obligations 
which  men  observe  without  question  in  their 
dealings  with  each  other. 

Taking  this  record  altogether,  we  find  no 
reasonable  ground  for  the  allowance  of  tbe 
additional  compensation  asked  by  tbe  re- 
ceivers, and  the  judgment  is  therefore  re- 
versed, and  the  trial  court  is  directed  to  or- 
der the  distribution  of  the  r^nalning  assets 
of  the  corporation  among  the  parties  Inter- 
ested therein,  according  as  their  respective 
rights  may  appear. 

FABIS,  P.  J.,  and  BROWN,  X,  concur. 


STATE  ez  rel.  TEARE,  Holt  Oounty  Collec- 
tor, V.  DUNGAN.    (No.  16945.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1916.) 

1.  Taxation   ®=»336— Assessment— Vauditt 

Under  Rev.    St.   1909,  |  11883,  providing 

that  no  assessment  of  property  for  taxes  Bhafl 
be  cousidcred  illegal  on  account  of  any  Infor- 
mality in  making  the  assessment  or  in  the  tax 
lists  or  on  account  of  the  assessments  not  being 
made  within  the  time  required,  an  assessment 
of  lands  copied  from  the  assessment  book  for 
the  preceding  year  without  a  list  furnished  by 
the  owner,  but  of  which  assessment  the  owner 
knew,  and  to  which  he  made  no  objection,  is 
valid. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  565,  567,  569,  570;  Dec  Dig. 
<S=>336.] 

2.  Taxation    <S=446— Assessment— Pahuiu! 
TO  Appeal. 

Where  the  assessor's  book  was  properly 
verified  and  returned  to  the  county  court,  which 
gave  constructive  notice  to  landowners,  that  as- 
sessment is  conclusive  against  an  owner  who 
failed  to  appeal  therefrom  under  the  provisions 
of  Rev,  St  1909,  i|  11394-11396. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  784-786 ;   Dec.  Dig.  «=»446.] 

3.  Taxation    ^=»43&— AsaEasMBNT— At.teba- 
TION  BT  Clebk. 

Where  a  valid  assessment  of  lands  was 
made  by  tbe  assessor,  the  alteration  of  the  as- 
sessor's books  by  the  county  clerk  so  as  to  in- 
crease the  valuation  is  unauthorized  by  law  and 
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absolute!?  void,  and  does  not  affect  the  validity 
of  the  assessment. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  768,  769;    Dec.  Dig.  «=3488.] 

4.  Taxation  «»545— Pbocebdinob  fob  Col- 

LECTIOK — DlB£CTOBT    PBOVISIONS. 

Where  the  assessor  has  made  a  -valid  as- 
WBsment  of  lands  and  has  prepared  his  books 
containing  such  assessment,  jurisdiction  to  col- 
lect the  teses  attaches,  -and  the  provisions  for 
subsequent  proceedings  are  only  directory. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1018;   Dec.  Dig.  <S=>545.] 

5.  Taxation   «=>300— Levies— Pbesumptioh. 

Where  the  assessor  made  a  valid  assess- 
ment, but  the  county  clerk  wrongfully  altered 
the  books  and  increased  the  assessment,  it  will 
be  presumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  the  county  board,  which  bad 
knowledge  of  the  alteration,  made  the  levy  on 
the  batds  of  the  assessor's  valuation,  not  on  the 
erroneous  valuation  made  by  the  county  clerk. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «s>300.] 

Appeal  from  Circuit  CJourt,  Holt  County; 
W.  C.  Ellison,  Judge. 

Action  by  the  State,  on  the  relation  of  H. 
S.  Teare,  Collector  of  Holt  County,  against 
Thomas  C.  Dungan,  to  recover  unpaid  taxes. 
Judgment  for  the  plalntUt,  and  defendant  ap- 
peals.   Affirmed. 

On  March  10,  1911,  plaintiff,  as  collector 
of  Holt  county.  Mo.,  sued  defendant  to  recov- 
er $141.10,  the  aggregate  amount  of  taxes,  in- 
terest, penalties,  and  costs  alleged  to  be  due 
on  six  tracts  of  land  belonging  to  defend- 
ant and  located  in  said  county.    Said  taxes 
are  charged  to  have  been  delinquent  upon 
each  of  said  tracts  tar  the  year  1906.    The 
petition   alleges   the  election   and  qualifica- 
tion of  said  Teare  as  collector  of  said  county; 
that    defendant  was  tlie  owner  of  each  of 
said  six  tracts  of  land,  and  which  are  sepa- 
rately described  in  petition;  that  all  of  said 
land  was  liable  for  taxation,  etc.,  for  each 
of  the  years  mentioned;  that  the  assessor  of 
said  county  was  duly  elected  and  qualified; 
that  he  listed  and  assessed  the  value  for 
taxation  of  said  tracts  of  land  separately; 
that   he  made  an  assessor's  book  for  said 
county  as  required  by  law  for  each  of  the 
years  for  which  said  lands  were  so  listed 
and  assessed  for  taxation,  which  said  tM>ok 
contained  a  complete  list  of  all  the  taxable 
property  of  said  county;   that  he  entered  in 
the  parts  known  as  the  "land  list"  and  the 
"real  estate  book,"  in  ntuuerlcal  order,  each 
of  said  tracts  of  land ;  that  he  did,  on  or  be- 
fore January  20th  next  following  each  of  said 
years  In  which  each  of  said  assessments  was 
made,   and  after  the  1st  day  of  June  next 
preceding  for  each   of  the  said  years  for 
wblcb   said  assessments  were  made  respec- 
tively,  make  out  and  return  to  the  county 
court  of  said  county  a  fair  copy  of  the  as- 
sessor's book,  made  as  aforesaid,  duly  veri- 
fied  by  his  affidavit  annexed  thereto,  as  re- 
quired  by  law ;    that  said  assessments  and 
valuations  for  each  of  said  years  were  duly 
abstracted  by  the  county  clerk  of  said  county 


and  laid  before  the  then  state  tmard  of 
equalization,  as  the  law  required;  that 
said  assessments  and  valuations  for  each 
of  said  years  were  duly  equalized  by  said 
board  of  equalization;  that  said  equalized 
assessments  and  valuations  were  duly  certi- 
fied to  the  county  clerk  aforesaid,  who  there- 
ui)on,  for  each  of  said  years,  fnmished  one 
copy  to  the  then  assessor  of  said  county; 
tliat  another  copy  was  laid  before  the  county 
board  of  equalization  of  said  county;  that 
the  county  board  of  equalization  aforesaid 
did  at  the  time  and  In  the  manner  required 
by  law,  for  each  of  said  years,  equalize  and 
adjust  said  valuations  and  assessments,  did 
give  due  and  lawful  notice  to  all  persons  in- 
terested therein  that  said  board  would  meet 
at  the  time  and  place  prescribed  by  law  to 
hear  appeals  from  said  valuations  and  assess- 
ments of  said  assessor  on  account  of  its  ac- 
tion In  raising  and  equalizing  assessments 
and  valuations,  and  did  aU  other  things  In 
this  connection  required  by  law;  that  each 
of  said  books  was  thereafter  corrected,  ad- 
justed, and  the  valuation  duly  extended  as  so 
equalized  by  and  in  accordance  with  the  de- 
cisions of  the  state  board  of  equalissatton 
and  said  county  board  of  equalization;  that 
after  such  final  valuations,  adjustments,  and 
assessments  so  made  as  aforesaid,  and  by 
virtue  of  the  laws  of  Iflssourl,  the  duly 
elected,  qualified,  and  acting  officers  and 
agents  of  said  state  and  county,  having  full 
authority  so  to  do,  as  required  by  law,  did 
by  orders  of  record  fixing  the  rates  thereof, 
within  the  limits  required  by  law,  levy  upon 
said  real  estate  as  so  listed,  valued,  assess- 
ed, and  adjusted.  In  due  proportion  to  Its 
true  valuation  as  so  listed,  valued,  assessed, 
and  adjusted,  certain  state,  county,  school, 
and  other  taxes  on  the  separate  tracts  of 
said  real  estate  for  the  years,  and  In  favor 
of  the  several  funds,  for  the  purposes,  and  to 
the  amoimts  In  the  aggregate  of  $126.47,  as 
shown  by  tax  bill  duly  authenticated  by  cer- 
tificate of  county  collector  and  attached  to 
petition.  Other  allegations  follow,  but,  as 
the  sufficiency  of  the  petition  is  not  question- 
ed, and  as  the  case  was  tried  upon  an  agreed 
statement  of  facts,  we  do  not  deem  It  neces- 
sary to  set  out  any  further  synopsis  of  the 
petition. 

The  answer  denied  the  material  allegations 
of  petition,  and  contained  other  averments 
tending  to  show  that  the  law  was  not  com- 
plied with  in  the  making  of  said  assessment, 
etc. 

Agreed  Statement  of  Facts. 

The  case  was  tried  in  the  court  below  upon 
the  following  agreed  statement  of  facts: 

"It  is  agreed  that  the  following  facts  are  true 
in  the  said  cause:  That  the  plaintiff  was 
at  the  time  of  the  institution  of  this  said  action, 
and  now  is,  the  duly  elected,  qualified,  and 
acting  collector  of  Holt  county.  Mo.,  and  that 
Don  M.  Hunt  is  his  duly  appointed  attorney. 
That  the  defendant  was,   on   the   1st   day  of 
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June,  1806,  and  now  is,  the  owner  of  the  lands 
set  out  and  described  in  said  plaintiff's  petition 
and  tax  bill  in  fee  simple.  That  William  Pitz- 
maurice  was,  on  the  said  1st  day  of  January, 
190t5,  and  for  the  two  years  thereafter,  the  duly 
elected  and  acting  county  assessor  of  Holt 
county,  Mo.,  and  that  Frank  Graham  was  his 
deputy,  and  also  city  assessor  for  the  city  of 
Oregon,  Mo.  That  said  county  assessor  nor 
bis  deputies  ever  at  any  time  made  or  took  any 
list  of  defendant's  said  real  estate,  nor  did  the^ 
or  either  of  them  ever  visit  the  place  of  busi- 
ness or  home  of  said  defendant  to  take  any  lists 
of  property  or  make  any  assessment  list.  That 
said  defendant,  while  at  the  courthouse  or  on 
the  streets  of  Oregon,  Mo.,  was  handed  blank 
assessment  list  by  the  assessor  for  the  listing 
of  his  property,  but  the  assessor  at  no  time 
called  at  defendant's  home  or  place  of  business 
to  list  his  property  or  take  or  receive  lists 
made  by  defendant.  That  no  such  list  of  said 
real  property  was  ever  requested,  made,  taken, 
received,  demanded,  or  filed,  except  as  herein- 
after stated.  That  the  said  assessor  and  his 
deputies  prepared  and  made  the  assessor's 
books  for  the  year  1906,  as  had  been  done  for 
many  years  before  and  ever  since,  by  copying 
the  previous  year's  (1905)  assessor  s  books  and 
descriptions  and  valuations  and  without  regard 
to  any  lists  taken  or  assessments  made  by  them 
and  in  that  manner  the  lands  of  defendant  sued 
upon  were  entered  in  said  assessor's  book  for 
1906.  That  about  the  middle  of  January,  1906, 
the  said  county  assessor  met  defendant  upon 
the  street  and  asked  him  about  the  assessment, 
and  to  bring  in  his  list  in  the  afternoon  on  that 
day  to  the  courthouse,  as  his  assessment  book 
for  that  year  was  being  made  up,  which  defend- 
ant did,  and  tendered  same  to  the  deputy  in 
charge,  who  declined  to  receive  it,  and  informed 
defendant  that  his  property  had  been  entered 
upon  the  ajssessbr's  book  several  weeks  before, 
the  same  as  for  the  previous  year,  and  that  the 
list  would  be  of  no  use,  and  such  list  was  not 
delivered.  That  some  time  after  this  suit  was 
brought  defendant  ascertained  that  an  alleged 
pretended  list  of  personal  property  same  as  for 
year  before  and  indorsed  'By  permission,'  and 
setting  out  and  describing  no  lands,  had  been 
deposited  without  date,  and  an  alleged  pre- 
tended list  was  likewise  given  in  to  city  of  Ore- 
gon, Mo.,  and  had  also  been  deposited  without 
date  in  the  county  clerk's  office  with  the  regular 
list  of  said  assessor.  That  the  assessor's  book 
was  properly  verified  and  returned  to  the  coun- 
ty court  on  the  18th  day  of  January,  1906,  with 
the  said  lands  of  this  defendant  set  out  therein 
with  such  valuations  as  appeared  upon  the  as- 
sessor's books  for  the  year  1905,  the  first  four 
tracts  in  name  of  T.  C.  Dungan,  and  the  last 
two  tracts  in  the  names  of  Dungan  and  Steven- 
son. That  the  county  clerk  made  copy  of  said 
assessor's  book  for  the  collector,  with  such 
names,  description,  and  valuations,  preparatory 
to  extending  the  taxes  thereon  by  his  then  depu- 
ty, but  that  afterwards  said  county  clerk,  E.  A. 
Welty,  witliout  any  authority  of  law,  and  will- 
fully and  illegally  and  ^loniou.sly,  changed  and 
forged  the  said  assessor's  book  and  the  copy 
thereof  made  for  the  use  of  the  collector  by 
erasing  and  changing  the  valuation  of  each  and 
every  tract  of  defendant's  said  lands  sued  upon 
and  described  in  plaintiff's  petition  and  in  the 
certified  tax  bill  filed  herein  as  follows:  Tract 
1  from  ?800  to  !f  1,000;  tract  2  from  $800  to 
$1,000;  tract  3  from  82,000  to  $2,200;  tract 
4  from  $2,300  to  $2,G00;  tract  5  from  $500  to 
$600,  tract  6  from  $650  to  $750.  That  the 
said  changed  and  forged  assessor's  book  and  the 
changed  copy  thereof  made  for  the  use  of  the  col- 
lector was  by  said  clerk  passed  to  the  board  of 
equalization  to  be  passed  upon  and  equalized. 
That  the  said  assessor  and  his  deputies  and 
clerks,  as  well  as  the  county  court  and  the  clerk 
thereof  and  his  deputies  and  clerks,  and  the 
county  surveyor  and  the  prosecuting  attorney 
of  said  Holt  county,  as  well  as  numerous  citi- 


zens, each  and  all  well  knew  of  the  erroneoos 

and  fraudulent  entries  upon  the  said  assessor's 
book,   and  of  the  forgeries  and  changes   of   the 
said  land  assessment,  but  the  board  and   offi- 
cers and  members  thereof  neglected,  failed,  and 
refused  to  restore  or  rechange  the  same  or  to 
properly   correct   said   assessment,    or   to    have 
same  corrected  and  entered,  but  passed  over  the 
same,  and  that  the  county  court  knowingly  and 
by  its  order  of  record  instructed  and  ordered  an 
assessment  on  such  changed  and  forged  assess- 
ments and  valuations,  and  instructed  said  coun- 
ty clerk  to  complete  and  extend  the  state,  coun- 
ty, school,  and  road  taxes  against  said  lauds  and 
on    the   valuations   aforesaid    so    changed    and 
forged  as  aforesaid,  and  caused  said  collector's 
books  based  on  said  assessment  and  valuations 
to  be  turned  over  to  the  county  collector.     That 
no  notice  was  given  at  any  time  to  the  defend- 
ant of  the  assessment  of  his  land,  or  of   the 
valuation  of  his  said  lands,  or  the  changes  made 
by  such  clerk  on  said  assessor's  book,  or  of  the 
changes  so  allowed  to  stand  by  said  board   of 
equalization    and    the   county   court,   or    of   the 
said   pretended   lists    filed   as   aforesaid.      That 
defendant  refused   to  pay  the  said  taxes  so  as- 
sessed  on   such   changed    valuations,  and    same 
were  returned  delinquent,  and  entered  upon  the 
back  tax  books  of  said  county ;   that  the  former 
collector,    George    >Seeman,    and    his    attorney, 
H.  T.  Alkire,  failed  and  refused  to  bring   suit 
for  the  collection  of  said  taxes  appearing  upon 
the  said  books  on  accotmt  of  such  known  facts, 
but  turned  over  same  to  the  present  collector 
and  his  attorney. 

"It  is  hereby  agreed  by  and  between  the  at- 
torneys for  both  the  plaintiff  and  the  defend- 
ant that  the  court  is  to  decide  on  the  said  case 
and  render  judgment  thereon,  and  in  doing  so 
is  to  take  the  above  agreed  statement  of  facts 
as  the  facts  in  the  case. 

"In  witness  whereof  we  have  hereunto  set  our 
hands  this  30th  day  of  August,  1911. 
"Don  M.  Hunt, 

"Attorney  for  the  Plaintiff. 
"T.  C.  Dungan, 
"Defendant" 

On  September  8, 1911,  the  trial  court  (leav- 
ing c^  the  caption  and  description  of  said 
land)  entered  of  record  the  foUowlng  judg- 
ment: 

"Now  here  at  this  time,  cause  being  submitted 
to  the  court  on  an  agreed  statement  of  facts 
filed,  the  court,  after  hearing  the  testimony  of- 
fered, and  being  fully  advised  of  the  premise^ 
doth  find :  That  the  several  tracts  of  land 
hereinafter  described,  situated  in  Holt  county, 
Mo.,  and  belonging  to  the  said  defendant,  were 
subject  to  taxation  for  the  years  hereinafter 
set  out.  That  the  same  was  duly  assessed  and 
the  taxes  l^Uy  levied  thereon  to  the  amount, 
for  the  various  funds,  and  for  the  years  here- 
inafter named.  That  all  of  the  said  amounts, 
with  interest  thereon  as  follows,  to  wit:  On 
taxes  for  the  year  1906  at  the  rate  of  1  per 
cent,  per  month  from  the  1st  day  of  January, 
1907,  respectively,  to  the  Ist  day  of  March, 
1907,  and  at  the  rate  of  10  per  cent,  per  annum 
thereafter — is  still  due  the  state  of  Missouri  and 
remaining  unpaid  on  said  real  estate.  That 
the  following  is  a  description  of  said  lands,  to- 
gether with  the  taxes,  interest,  collector's  com- 
mission, county  clerk's  costs,  and  attorneys'  fees 
thereon,  together  with  the  different  years  for 
which  taxes  are  due  and  unpaid  and  the 
amounts  thereof  against  each  tract  respectively, 
to  wit :  [Here  follows  a  description  of  the  six 
tracts  of  land.] 

"The  court  further  finds  that  the  aggregate 
amount  of  taxes  and  interest  due  is  $126.90, 
and  that  the  same,  together  with  the  costs  of 
this  action,  taxed  at  the  sum  of  $8.60.  is  a 
charge  and  lien  in  favor  of  the  state  of  Mis- 
souri and  against  the  real  estate  above  de- 
scribed. 
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"Wherefore  it  ia  adjudged,  decreed,  and  or- ' 
dered  by  the  court  that  the  plaintiff  recover  of 
and  from  the  defendant  a  special  judgment  for 
the  sum  of  $126.90,  together  with  the  costa 
of  this  suit,  and  that  the  lien  of  the  state  be 
foreclosed  and  enforced  against  said  real  estate 
&bore  described  for  the  amount  of  taxes,  inter- 
est, and  cost  due  on  each  tract  respectirely,  as 
tet  forth  in  this  judgment,  and  that  said  real 
estate,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  this  judgment,  interest,  and  cost,  be 
sold,  and  that  a  special  fieri  facias  issue  there- 
for.'- 

Defendant  filed  motions  for  new  trial  and 
to  arrest  of  Judgment  In  doe  time.  Both  mo- 
tions were  overruled,  and  the  cause  brought 
to  this  court  In  proper  form,  and  stands  for 
review  here  upon  the  agreed  statement  of 
facts  and  the  judgment  entered  below  on  said 
facts. 

T.  O.  Dongan,  of  Oregon,  pro  se.  Don  M. 
Hunt,  for  respondent. 

RAILEY,  C.  (after  stating  the  facts  as 
above).  [1]  1.  It  is  contended  by  appellant 
that  the  assessment  of  his  land  for  the  year 
1906  was  Toid,  and  that  by  reason  thereof 
be  should  be  relieved  from  the  payment  of 
the  delinquent  taxes  assessed  for  said  year. 
It  appears  from  the  agreed  statement  of 
facts,  that  neither  the  comity  assessor  nor 
his  deputies  made  or  took  any  list  of  defend- 
ant's real  estate,  nor  did  either  ever  visit 
the  place  of  business  or  home  of  said  de- 
fendant to  take  any  lists  of  property  or  make 
any  assessment  list  It  is  admitted  that 
defendant,  while  at  the  courthouse  or  on  the 
streets  of  Oregon,  Mo.,  was  handed  a  blank 
assessment  list  by  the  assessor  for  the  list- 
ing of  his  property,  but  no  such  list  of  real 
property  was  ever  requested,  made,  taken,  re- 
ceived, demanded,  or  filed  except  as  herein- 
after stated. 

It  ia  admitted  that  the  assessor  and  his 
deputies  prepared  and  made  the  assessor's 
books  for  the  year  1906,  as  had  been  done  for 
many  years  before  and  ever  sluce,  by  copy- 
ing the  previous  year's  (1905)  assessoi^s 
books,  descriptions,  and  valuations,  without 
regard  to  any  lists  taken  or  assessments 
made  by  th«n,  and  in  that  manner  the  lands 
of  defendant  sued  upon  were  entered  in  said 
assessor's  book  for  1906. 

It  is  admitted  that  about  the  middle  of 
January,  1906,  said  county  assessor  met  de- 
fendant upon  the  street,  asked  him  about  the 
assessment,  and  requested  him  to  bring  In 
his  list  tn  the  afternoon  of  that  day  to  the 
courthouse,  as  Ills  assessor's  book  for  that 
year  was  being  made  up.  Defendant  there- 
upon tendered  to  the  deputy  in  charge  bis 
list,  bat  the  latter  declined  to  receive  it, 
and  informed  defendant  that  his  property 
had  been  entered  upon  the  assessor's  book 
several  weeks  before,  the  same  as  for  the 
previous  year,  and  that  the  list  would  be  of 
no  use  and  such  list  was  not  delivered. 

It  Is  farther  admitted  that  the  assessor's 
book  was  properly  verified  and  returned  to 
the  county  court  on  the  18th  day  of  Janu- 


ary, 1906,  with  the  said  lands  of  this  defend- 
ant set  out  therein,  with  such  valuations  as 
appeared  upon  the  assessor's  books  for  the 
year  1905,  the  first  four  tracts  in  the  name 
of  T.  C.  Dungan,  and  the  last  two  tracts  in 
the  names  of  Dungan  and  Stevenson. 

It  is  admitted  that  the  county  clerk  made 
a  copy  of  said  assessor's  book  for  the  coUec- 
toe,  with  such  names,  description,  and  val- 
uations, preparatory  to  extending  the  taxes 
thereon  by  his  then  deputy,  but  that  after- 
wards said  county  clerk,  B.  A.  Welty,  chang- 
ed and  forged  the  assessor's  book  by  eras- 
ing and  changing  the  valuation  of  each  and 
every  tract  of  defendant's  said  lands  "sued 
upon  and  described  in  plaintiff's  petition  and 
in  the  certified  tax  bill  filed  herein." 

It  Is  admitted  that  defendant's  said  lands 
were  Increased  in  valuation  by  said  clerk, 
in  excess  of  the  value  fixed  by  assessor,  to 
the  amount  of  $1,100. 

It  is  not  claimed  by  defendant  in  this  pro- 
ceeding, that  his  land  was  misdescrlbed,  nor 
that  the  valuation  placed  thereon  by  the  as- 
sessor was  unreasonable  or  excessive.  On 
the  contrary,  it  is  manifest  from  the  record 
that  defendant  and  the  assessor  were  both  sat- 
isfied with  what  had  been  done  in  respect  to 
the  valuation  placed  by  the  assessor  upon 
said  lands,  as  shown  by  his  assessor's  book 
and  the  copy  of  same  heretofore  mentioned. 
No  appeal  was  taken,  or  attempted  to  be 
taken,  from  the  assessment  made  by  the  as- 
sessor. Defendant  was  informed  as  to  the 
assessment  thus  made,  and  up  to  this  point 
evinced  no  disposition  to  evade,  or  refuse  to 
pay,  the  taxes  which  might  thereafter  be  law- 
fully imposed,  based  upon  the  assessment  of 
the  assessor  aforesaid. 

Upon  the  foregoing  facts,  can  the  assess- 
ment made  by  the  coiunty  assessor  in  respect 
to  defendant's  said  lands  be  sustained?  We 
are  of  the  opinion  that  under  the  provisions 
of  our  statutes,  and  the  decisions  of  this 
court  construing  same,  the  assessment  and 
valuation  made  by  the  assessor  as  to  defend- 
ant's lands  are  valid.  SecUon  9179,  R.  S. 
1899,  now  section  11383,  R.  S.  1909 ;  State  ex 
rel.  V.  Wilson,  216  Mo.  loc.  dt.  287,  115  S. 
W.  549,  and  cases  cited;  State  ex  rel.  v. 
Casey,  210  Mo.  loc.  dt  252,  253,  109  S.  W.  1 ; 
State  ex  rel.  v.  Birch,  186  Mo.  loc.  dt.  214 ; 
85  S.  W.  361 ;  State  ex  rel.  v.  Carr,  178  Mo. 
loc.  dt  237,  238,  239,  77  S.  W.  543 ;  State  ex 
rel.  V.  Reed  &  Sutton,  159  Mo.  loc.  cit  85,  60 
S.  W.  70;  State  ex  rel.  v.  Phillips,  137  Mo. 
loc.  clt  204,  38  S.  W.  931;  State  ex  rel.  v. 
Bank  of  Neosho,  120  Mo.  172,  173,  25  S.  W. 
372 :  Bute  ex  reL  Miller  v.  Hutcbhison,  116 
Mo.  loc.  dt  402,  22  S.  W.  T85;  Thomas  v. 
Chapin,  116  Mo.  loc  dt  398,  399,  22  S.  W. 
785 ;  State  ex  reL  Watson  v.  Harper,  83  Mo. 
670. 

Section  9179,  R.  S.  1899  (section  11383,  R. 
S.  1909),  reads  as  follows: 

"No  assessment  of  property  or  charges  Cor 
taxes  thereon  shall  be  considered  illegal  on  ac- 
count of  any  informality   in  making  the  as- 
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sessment,  or  In  the  tax  lists,  or  on  account  of 
the  assessments  not  bcine  made  or  completed 
within  the  time  required  by  law." 

In  State  ex  rel.  t.  Wilson,  216  Mo.  loc.  dt. 
287,  116  S.  W.  549,  Judge  Woodson,  peaking 
for  this  division,  in  wblch  all  the  Judges  con- 
curred, said: 

"Under  tliese  sections  tliis  court  has  many 
times  held  ttiat,  when  an  assessor  makes  out  his 
assessor's  books,  jurisdiction  attaches,  and  the 
rest  of  the  proceedings  are  only  directory. 
*  *  *  Mere  informalities  in  making  assess- 
ments of  property  or  charges  for  taxes  thereon, 
or  in  the  tax  lists,  or  on  account  of  the  as- 
sessments not  being  made  or  completed  in  the 
time  required  by  law,  and  that  no  informality 
in  making  the  back  tax  book,  should  affect  itB 
validity,  and  were  not  defenses  in  an  action  to 
collect  back  taxes.  •  •  •  The  broad  prin- 
ciple announced  and  underlying  all  of  these 
cases  is  that,  when  a  valid  assessment  is  shown, 
its  entry  upon  the  tax  book,  and  the  failure  of 
the  property  owner  to  pay  it  when  due,  a  good 
cause  of  action  is  made  out,  and  that  all  other 
requirements  and  proceedings  are  mere  for- 
malities, and  intended  to  assist  and  facilitate 
the  collection  of  the  taxes,  and  are  not  intended 
to  be  stumbling  blocks  and  hindrances  thrown 
in  the  way  of  a  speedy  collection  of  them." 

In  State  ex  reL  v.  Casey,  210  Mo.  loa  dt 
252,  253,  109  S.  W.  1,  Judge  Burgess  held  as 
follows: 

"While  it  is  true  that  neither  the  original  nor 
amended  return  to  the  writ  of  certiorari  shows 
a  compliance  with  this  statute,  it  is  quite  evi- 
dent that  the  lists  thereby  required  to  be  made 
out  are  solely  for  the  convenience  of  the  as- 
sessor, enabling  him  to  make  his  assessments 
with  the  more  expedition  and  accuracy ;  and, 
as  his  failure  to  comply  with  the  statute  in  no 
way  prejudiced  the  taxpayer,  such  failure  does 
not,  in  our  opinion,  invailidate  the  assessment 
in  question." 

In  State  ex  rel.  v.  Oarr,  178  Mo.  231,  77  S. 
W.  543,  It  appears  that: 

"The  assessor  only  copied  the  lot  from  the 
assessor's  book  for  the  previous  years  without 
doing  anything  further  whatever  toward  making 
an  assessment  of  the  lot  in  question." 

Judge  Marshall,  in  an  able  opinion  In  be- 
half of  the  court  en  banc,  in  which  all  the 
Judges  concurred,  said: 

"It  thus  appears  that  the  crucial  question 
here  is  whether  a  failure  of  an  assessor  to 
make  out  a  list  of  the  property  to  assess,  in 
case  the  taxpayer  fails  to  return  such  list  when 
required,  makes  the  whole  assessment  void.  It 
is  one  of  the  cardinal  rules  for  the  construction 
of  statutes  that  the  spirit  and  purpose  of  the 
enactment  is  an  invaluable  guide  to  the  mean- 
ing thereof,  for  the  letter  of  the  law  often  kill- 
eth,  while  its  spirit  maketh  alive.  The  sole 
purpose  of  the  law  in  requidng  the  taxpayer 
to  make  out  and  return  to  the  assessor  a  list 
of  his  property  is  to  aid  the  assessor  in  dis- 
covering all  of  the  taxable  property,  to  the  end 
that  it  may  be  asssessed  and  made  to  bear  its 
proper  proportion  of  the  expenses  of  govern- 
ment. Such  list  made  by  the  taxpayer  and  the 
valuation  placed  by  the  taxpayer  on  his  prop- 
erty is  not  conclusive  on  the  assessor.  State  ex 
rel.  V.  Reed,  150  Mo.  77,  00  S.  W.  70.  If  the 
assessor  discovers  other  property  of  the  tax- 
payer which  he  failed  to  list,  or  which  was 
omitted  from  taxation,  it  is  his  duty  to  assess 
it,  even  if  it  is  discovered  years  afterwards. 
Sections  9176  and  9177,  R.  S.  1899.  The  list 
made  out  by  the  taxpayer  is  not  required  to 
be  returned  b:r  the  assessor  to  the  county  court, 
but  only  a  fair  copy  of  the  assessor's  boAa  is 


required  to  be  bo  returned.  Section  91SS,  R. 
S.  1899. 

"It  follows  that,  if  the  list  to  be  made  by  the 
taxpayer  is  solely  for  the  use  of  the  assessor, 
and  not  for  the  benefit  of  the  taxpayer,  and  if 
the  assessor  has  power  to  assess  other  property 
omitted  from  the  list  by  the  taxpayer,  then 
the  failure  of  the  assessor  to  make  out  a  list 
in  the  event  the  taxpayer  fails  to  do  so  in  no 
wise  prejudices  the  rights  of  the  taxpayer,  and 
therefore  section  9148  must  be  deemed  merely 
directory,  and  not  mandatory,  and  the  failure 
of  the  assessor  to  make  out  such  list  does  not 
affect  the  validity  of  the  assessment." 

After  considering  several  sections  of  our 
statute  upon  the  subject  under  consideraticMi, 
Judge  Marshall  said: 

"Moreover,  such  lists,  whether  made  by  the 
taxpayer  or  by  the  assessor,  are  only  memor- 
anda for  the  personal  use  of  the  assessor  in 
making  up  the  assessment  boolc  They  are  not 
evidence  tn  a  suit  for  the  collectioD  of  the  taxes 
assessed." 

We  do  not  deem  it  necessary  to  pursue  this 
subject  further.  The  other  authorities  dted 
are  iu  line  with  those  quoted  above,  and  con- 
clusively establish  the  validity  of  the  assess- 
ment maile  by  the  assessor  of  said  county  In 
respect  to  defendant's  lands. 

[2]  2.  It  appears  from  the  agreed  state- 
ment of  facts: 

"That  the  assessor's  book  was  properly  veri- 
fied and  returned  to  the  county  court  on  the 
18th  day  of  January,  1906,  with  the  said  lands 
of  this  defendant  set  out  therein  with  such  val- 
uations as  appeared  upon  the  assessor's  books 
for  the  year  1905." 

The  defendant  had  full  notice  of  what  bad 
been  done  towards  assessing  his  lands  from 
the  book  of  1005.  If  not  satished  with  such 
proceeding,  he  had  the  right  to  appeal  from 
the  action  of  said  assessor. 

Sections  9190,  9191,  and  9192,  R.  S.  1899 
(secUous  11394^-11396,  R.  S.  1909),  read  as 
follows: 

"Sec.  11394.  Appeal  from  Assessment,  Form 
of. — Every  person  who  thiulcs  himself  aggrieved 
by  the  assessment  of  his  property  may  appeal, 
and  every  appeal  shall  be  in  writing,  and  veri- 
fied by  affidavit,  and  shall  state  specially  the 
grounds  of  the  appeal  and  the  matter  or  thing 
complained  of,  and  no  other  matter  shall  be  con- 
sidered by  the  board. 

"Sec.  11395.  Special  Court  of  Appeals,  When. 
— If  from  any  cause  a  session  of  the  county 
board  of  equalization  cannot  be  had  on  the  day 
named  in  this  chapter,  the  clerk  of  the  county 
court  shall  take  to  his  assistance  any  two  jus- 
tices of  the  peace  of  the  county,  and  hold  a 
court  of  appeals,  giving  notice  thereof  by  writ- 
ten or  printed  handbills,  put  up  in  at  least  six 
public  places  in  the  county,  not  less  than  ten 
days  prior  to  the  day  fixed  for  holding  such 
court 

"Sec.  11396.  Appeals,  How  Determined.— 
The  court  shall  h^ar  and  determine  all  appeals 
in  a  summary  way,  and  shall  correct  and  adjust 
the  assessor's  book  accordingly." 

In  State  ex  rel.  v.  Reed  &  Sutton,  159  Mo. 
loc.  clt  85,  60  S.  W.  70,  Judge  Burgess,  In 
referring  to  the  appeal  sections,  said: 

"When  a  copy  of  this  book  is  filed  with  the 
county  clerk,  it  imparts  notice  to  everybody 
of  its  contents,  and  section  7572  provides  fo; 
an  appeal  from  any  assessment  by  any  person 
who  feels  himself  aggrieved  thereby  to  the 
county  court  of  the  county  whose  duty  it  is  to 
hear  and  determine  the  appeal  in  a  sommt.ry 
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way  and  tq  correct  and  adjust  the  assessor's 
books  if  error  has  been  committed  in  the  assess- 
ment." 

The  abOT6  ruling  was  sustained  by  the 
court  en  banc. 

In  State  ex  reL  v.  Hoyt,  123  Mo.  loc  clt 
356,  27  S.  W.  382,  Judge  MacFarlane  said: 

"When  the  taxpayer  neglects  or  refuses  to 
famish  a  list  of  his  property  to  the  assessor, 
it  becomes  the  duty  of  the  assessor  to  make  the 
assessment  'on  his  own  view,  or  on  the  best  in- 
formation be  can  obtain.'  If  the  owner  thinks 
injustice  has  been  done  by  the  assessor,  he  has 
the  right  to  appeal  to  the  board  of  equalization 
and  have  bis  wrongs  remedied.  It  has  been 
held  that  the  action  of  the  assessor  under  the 
revenue  law  is  judicial,  and,  when  the  jurisdic- 
tioD  to  assess  the  property  exists,  his  valuation, 
nnless  appealed  from,  is  conclusive  upon  the 
one  liable  for  the  taxes.  Insurance  Co.  v. 
Charles,  47  Mo.  462.  and  cases  cited;  Rail- 
road V.  Maguire,  49  Mo.  483." 

It  is  conceded  that  the  assessor  returned  a 
correct  list  of  defendant's  lands.  No  claim 
Is  made  In  either  the  record  or  briefs  that 
the  valuation  placed  upon  said  lands  by  the 
assessor  was  either  unreasonable  or  unjust 
The  lands  of  defendant  as  entered,  and  the 
valuation  placed  thereon  by  the  assessor  in 
his  book,  are  conclusive  against  defendant, 
on  the  record  presented  here. 

[3]  3.  The  assessment  of  defendant's  lands 
by  the  assessor  having  been  shown  to  be  val- 
id, the  Illegal  and  unauthorized  spoliation  of 
the  entries  in  the  booli  by  the  county  cleric, 
in  Increasing  the  valuation  placed  upon  de- 
fendant's land  $1,100  oyer  that  returned  by 
the  assessor,  was,  and  Is,  absolutely  v<M, 
and  did  not  alter  or  disturb  the  assessment 
made  by  the  assessor  as  aforesaid.     This 
necessarily  follows,  for  two  reasons:   (a)  Be- 
cause no  such  power  Is  conferred  by  law  up- 
on the  clerk  of  the  county  court;    and  (b) 
because,  the  assessment  having  been  legally 
made,  and  no  appeal  taken  from  the  action 
of  the  assessor  In  respect  to  the  assessment 
of  defendant's  lands,  no   other   officer  had 
any   right  to  disturb  the  same   unless   au- 
thorized so  to  do  by  law.     No  such  power 
having  been  conferred  upon  the  county  clerk, 
his  act  In  changing  the  assessment  was  a 
na]Iit7,  and  the  case  should  t)e  disposed  of 
as  though  It  had  never  occurred. 

[*}  4.  The  assessment  of  defendant's  lands 
having  been  held  to  be  valid,  and  the  at- 
tempted changes  of  the  assessment  made  by 
the  county  clerk  having  been  held  to  be  void, 
all  other  proceedings  in  reference  to  the 
levy  and  collection  of  said  tax  are  merely 
directory. 

In  State  ex  rel.  v.  Wilson,  216  Mo.  loc. 
dt  287,  115  S.  W.  549,  we  said: 

"Under  these  sections  this  court  has  many 
times  held  that,  when  an  assessor  makes  out  his 
assessor's  books,  jurisdiction  attaches,  and  the 
rest  of  the  proceedings  are  only  directory."' 

In  State  ex  reL  y.  Bank  of  Neosho,  120 
Mo.  loc  dt.  172,  178,  26  S.  W.  372,  Judge 
Sherwood,  In  behalf  of  Division  2,  said: 

"7t  is  complained  tliat  the  assessor  failed  to 
mako  out  and  return  a  coyy  of  his  book  of  the 
personal  property,  as  required  by  section  6718, 
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but  that  he  returned  only  the  original  assesr 
Bar's  book,  whidi  was  used  for  the  equaliza- 
tion and  extension  of  taxes  by  the  county  clerk. 
In  relation  to  these  matters,  it  may  be  said 
that  they  are  not  jurisdictional  facts.  Jurisdic- 
tion had  already  attached  in  the  hands  of  the 
assessor  when  he  made  out  his  assessment 
books,  and  therefore  iiis  subsequent  omission  to 
make  out  a  copy  or  copies  of  the  same,  etc., 
would  not  defeat  the  previously  acquired  juris- 
diction. But  such  omission  would  be  healed  by 
the  curative  powers  of  sections  6710  and  6858, 
supra ;  the  rule  being  that,  where  jurisdiction 
has  attached  in  favor  of  the  assessor,  then  the 
residue  of  the  proceedings  may  generally  be  re- 
garded as  directory,  and  within  the  domain  of 
statutes  which  provide  against  mere  irregulari- 
ties and  omissions." 

If  the  county  board  of  equalization,  and 
the  members  of  the  county  court,  knew  tliat 
the  county  clerk  had  illegally  attempted  to 
raise  the  valuation  of  real  estate  upon  ttie 
assessor's  book  of  said  county,  and  said 
board  or  court,  without  notice  to  defendant, 
permitted  the  valuation  to  remain  placed 
upon  said  assessor's  book  by  the  county 
clerk,  and  said  attempted  increased  valua- 
tion was  being  used  as  a  basis  for  levying 
the  taxes  on  defendant's  lands,  then  defend- 
ant should  have  appeared  before  the  county 
court  and  sought  to  have  the  alleged  error 
corrected. 

Section  9197,  R.  S.  1899  (section  11399,  B. 
S.  1909),  provides  that: 

"The  county  court  of  each  county  may  hear 
and  determine  allegations  of  erroneous  assess- 
ment, or  mistakes  or  defects  in  descriptions  of 
lands,  at  any  term  of  said  court  before  the 
taxes  shall  t>e  paid,  on  application  of  any  per- 
son or  persons  who  shall,  by  affidavit,  show  good 
cause  for  not  having  attended  the  county  board 
of  equalization  or  Court  of  Appeals  for  the 
purpose  of  correcting  such  errors  or  defects  or 
mistakes.  •  •  •  Valuations  placed  on  prop- 
erty by  the  assessor  or  the  board  of  equali- 
zation shall  not  be  deemed  to  be  erroneous  as- 
sessments under  this  section." 

Section  11492,  R.  S.  1909,  provides  that: 

"In  all  cases  where  the  county  court,  or  as- 
sessment board,  or  any  city  council  or  assess- 
ment board,  shall  have  assessed  and  levied  taxes, 
general  or  special,  on  any  real  estate,  according 
to  law,  whether  the  same  be  delinquent  or  oth- 
erwise, and  until  the  same  are  paid  and  col- 
lected, with  all  costs,  interest  and  penalties 
thereon,  the  city  council  of  any  city  and  the 
county  court  of  any  county  shall  have  the  full 
power  to  correct  any  errors  which  may  appear 
in  connection  therewith,  whether  of  valuation, 
subject  to  the  provisions  of  the  Constitution  of 
this  state,  or  of  description,  or  ownership,  dou- 
ble assessment,  omission  from  the  assessment 
list  or  books,  or  otherwise,  and  to  make  such 
valuations,  assessment  and  levy  conform  in  all 
respects  to  the  facts  and  requirements  of  the 
law.  Any  description  or  designation  of  property 
for  assessment  purposes  by  which  it  may  be 
identified  or  located  shall  be  a  su£Bcient  and 
valid  description  or  designation." 

This  suit  was  not  commenced  until  the 
10th  day  of  March,  1911.  It  does  not  ap- 
pear from  the  record  that  defendant  ever 
made  the  slightest  effort  to  have  his  assess- 
ment corrected,  after  it  was  changed  by  the 
county  clerk,  so  as  to  correspond  with  the 
valuation  placed  upon  said  lands  by  the  as- 
sessor.    Nor  does  it  appear  ttiat  he  ever 
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made  any  tender  of  the  taxes  which  were  le- 
gally collectible,  if  based  on  the  valuation 
made  by  the  assessor. 

[t]  The  agreed  statement  of  facts  Is  vague 
and  Indefinite  as  to  what  action  the  county 
court  or  county  board  of  equalization  actu- 
ally took  In  proceeding  with  the  tax  levy 
after  the  copy  of  assessor's  book  was  filed 
with  the  county  clerk,  and  the  valuations  il- 
legally changed  thereon  by  said  clerk.  If 
an  improper  valuation  of  defendant's  lands 
was  considered  in  determining  the  rate  of 
taxation  provided  for  in  section  8280,  R.  S. 
1899  {section  11420,  R.  S.  1909),  defendant 
should  have  applied  to  the  county  court  as 
provided  by  law,  and  sought  to  have  that 
tribunal  correct  the  error,  if  one  was  made. 
As  aptly  said  by  the  Supreme  Court  of  Mis- 
souri In  State  ex  rel.  v.  Seahom,  139  Mo. 
610: 

"All  taxation  is  a  burden,  yet  it  is  the  dnty 
of  every  citizen  to  bear  Mb  portion  of  the  bur- 
den, and  no  taxpayer  should  be  permitted  to 
escape  doing  so  upon  a  mere  technicality  which 
in  no  way  materially  affects  his  rights." 

It  is  not  claimed  by  defendant  that  hU 
lands  were  wrongfully  described,  or  assessed 
too  high  by  the  assessor.  He  made  no  ef- 
fort to  appeal  from  the  assessment  as  made 
by  the  assessor,  and  was  presumably  satis- 
fied therewith.  He  has  shown  no  disposition 
to  bear  any  portion. of  the  burden  sustained 
hy  others,  but,  on  the  contrary,  in  his  mo- 
tion for  a  new  trial,  complains  of  the  action 
of  the  trial  court  for  computing  the  amount 
of  taxes  due.  In  rendering  its  Judgment,  pre- 
sumably upon  the  valuation  returned  by  the 
as6es.sor,  instead  of  the  assessment  as  fixed 
by  the  board  of  equalization,  and  the  amount 
of  taxes  as  extended  by  the  county  clerk  un- 
der the  order  of  the  county  court. 

The  hack-tax  bill  attached  to  petition,  as 
a  basis  of  recovery,  is  duly  certified  as  re- 
quired by  law,  and  makes  a  prima  fade 
case.  The  agreed  statement  of  facts  refers 
to  the  petition  and  said  tax  bill  attached 
thereto,  as  being  on  file  in  the  cause.  The 
trial  court  had  before  it  the  petition,  said 
tax  bill,  and  the  agreed  statement  of  facts.' 

The  conclusion  reached  by  said  court  is 
sustained  by  the  record,  and  its  Judgment  is 
accordingly  affirmed. 

BROWN,  C,  concurs,  understanding  that 
the  Judgment  is  computed  at  the  amount  of 
the  levy  for  that  year  upon  the  valuation 
returned  by  the  assessor. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
the  court. 

GRAVES,  P.  J.,  and  WOODSON,  J.,  con- 
cur. BLAIR,  J.,  concurs  In  result  BOND, 
J.,  concurs  with  the  modification  Indorsed 
by  BROWN,  C. 


BOWSER  et  al.  v.  CITY  OF  ST.  LOUIS  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1.  1915.) 

COUBTS     $S>231— SUPBEMB     COtJBT— JUBISDIC- 
TION. 

Const,  art  9.  ji  28.  assimilates  the  dty  of 
St  Louis  to  a  county  in  alt  functions  relating 
to  the  state,  and  article  6,  S  12,  eives  the  Su- 
preme Court  jurisdiction  of  appeals  in  all  caws 
where  a  county  is  involved.  Rev.  St  {  3937, 
as  amended  by  Acts  1911,  p.  190,  gives  the  vari- 
ous Courts  of  Appeals  jurisdiction  of  appeals 
where  the  amount  involved  does  not  exceed 
$7,500.  In  an  action  against  the  city  of  St 
Louis  and  the  officers  of  its  water  department 
a  decree  was  entered  dissolvinK  the  injunction 
and  dismissinK  the  bill  as  to  the  city,  and  con- 
tinuing the  injunction  against  the  ofhcers.  Sub- 
sequently, on  motion  for  new  trial  and  in  ar- 
rest the  injunction  was  dissolved  as  to  the  offi- 
cers. Held,  that  an  appeal  from  a  refusal  to 
reinstate  the  injunction  against  the  officers  was 
not  within  the  jurisdiction  of  the  Supreme 
Court  even  conceding  that  the  city  of  St  Louis 
is  a  county  for  that  purpose,  since  the  city  was 
not  a  party  after  the  dismissal  of  the  bill  aa  to 
it  and  there  was  no  lowing  that  more  than 
$7,500  was  involved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  11  487,  491,  644,  646-648,  650,  602-«>9, 
601;  Dec  Dig.  «8=»231.] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Shields,  Judge. 

Actions  by  W.  H.  Bowser  and  others 
against  the  City  of  St  Louis  and  others. 
Judgment  of  dismissal,  and  from  the  refusal 
to  reinstate  a  former  Judgment  for  plaintiffs 
against  certain  of  the  defendants,  plaintiffs 
appeal  to  the  St  Louis  Court  of  Appeals, 
whence  the  case  was  transferred.  Cause 
transferred  to  St  Louis  Court  of  Appeals. 

See,  also,  234  Mo.  656,  138  S.  W.  344. 

It  appears  from  the  abstract  of  record 
herein  tliat  on  December  10,  1906,  the  cir- 
cuit court  of  the  city  of  St  Louis,  Mo.,  en- 
tered In  the  above  cause  the  following  de- 
cree: 

"Now,  at  this  day  come  the  parties,  plaintiffs 
and  defendants,  by  their  respective  attorneys, 
and,  this  cause  coming  on  for  hearing,  said 
parties  submit  the  same  to  the  court  upon  the 
plaintiffs'  bill,  the  defendants'  answer  and  mo- 
tion to  dissolve,  the  reply  thereto,  and  the  evi- 
dence and  proof  adduced,  and  the  court  having 
heard  and  duly  considered  the  same,  and  being 
fully  advised  in  the  premises,  doth  order  that 
the  motion  to  dissolve  the  temporary  injunc- 
tion theretofore  granted  in  this  cause  be  sns- 
tained  as  to  the  defendants  the  city  of  St  Louis 
and  RoUa  Wells,  mayor  of  the  city  of  St  Louis, 
and  that  as  to  the  remaining  defendants,  to 
wit  Benjamin  Adkins,  water  commissioner  of 
the  city  of  St  Louis,  and  F.  Scharwitz,  assessor 
and  collector  of  water  rates  of  the  city  of  St 
Louis,  said  motion  be  and  the  seme  is  hereby 
oveiTuled,  and  the  court  finds  the  issues  herein 
in  favor  of  plaintiffs  and  against  said  defend- 
ants Benjamin  Adkins,  water  oommissioner  of 
the  city  of  St  Louis,  and  F.  Scharwiti,  assessor 
and  collector  of  water  rates  of  the  city  of  St 
Louis;  wherefore  it  is  ordered,  adjudged,  and 
decreed  by  the  court  that  the  temporary  _ui- 
junction  heretofore  granted  in  this  cause  against 
the  defendants  the  city  of  St  Louis  and  Holla 
Wells,  mayor  of  the  city  of  St  Louis,  be  ana 
the  same  is  hereby  dissolved,  and  that  the  bill 
herein  be  dismissed  as  to  said  defendants,    it 
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is  further  ordered,'  adjndKed,  and  decreed  by 
the  court  that  the  temporary  injunction  hereto- 
fore (franted  in  this  cause  be  continued  in  force 
as  to  the  defendants  F.  Scharwitz,"  etc. 

On  I>e<»mber  13,  1906,  defendants  Adklns 
and  Scharwitz  filed  motions  for  a  new  trial 
and  In  arrest  of  judgment,  praying  that  tlie 
judgment  aforesaid  be  set  aside,  etc.  These 
motions  were  overruled  on  December  28, 1906, 
by  Judge  Hough.  On  July  12,  1907,  Judge 
Reynolds  vacated  the  orders  made  by  Judge 
Uough  overruling  the  motions  to  dissolve 
injunction  and  for  final  decree  filed  by  Ad- 
klns and  Scharwitz,  and  the  temporal?  In- 
junction was  dissolved  by  blm.  On  July  12, 
1907,  plaintiffs  filed  motion  for  rehearing  in 
which  they  asked  to  have  the  temporary  In- 
junction previously  issued  reinstated,  and  al- 
so on  the  same  day  filed  motion  to  retax  the 
costs  against  the  defendants.  Plaintiffs' 
aaid  motion  for  a  new  trial  and  motion  to  re- 
tax  the  costs  were,  on  July  12,  1907,  overrul- 
ed. On  July  18,  1907,  plaintiffs  filed  in  the 
St  Louis  Court  of  Appeals  a  duly  certified 
copy  of  the  order  dissolving  the  Injunction 
in  the  original  cause  and  taxing  the  costs 
since  December  10,  1906,  against  the  plaln- 
Uffs.  On  September  23,  1907,  the  St.  Louis 
Court  of  Appeals  transferred  said  cause  to 
the  Supreme  Court  of  Missouri,  for  the  rea- 
son that  the  city  of  St  Louis  was  a  party  to 
said  action.  Judge  Woodson  in  an  opinion 
which  aivears  in  234  Mo.  666,  138  S.  W.  344, 
and  following,  dismissed  plaintiffs'  appeal, 
for  the  reasons  set  forth  In  said  opinion. 

It  appears  from  the  record  that  the  above 
is  one  of  four  cases,  to  wit:  Bowser  et  al.  ▼. 
St  Louis  et  al.,  234  Mo.  656,  138  S.  W.  344 ; 
Crist  ▼.  Same,  234  Mo.  6fi6,  138  S.  W.  344 ; 
Raybum  v.  Same,  234  Mo.  664, 138  8.  W.  345; 
Hicks  v.  Same,  234  Mo.  647,  138  S.  W.  342. 
The  Crist,  Itayburn,  and  Hicks  Cases,  and 
originally  the  Bowser  Case,  were  tried  before 
Judges  Hough,  Reynolds,  and  Wlthrow,  sit- 
ting together;    the  four  cases  being  tried  as 
one,  resulting  In  the  decree  aforesaid.    The 
Bowser  and  Raybum  Cases  were  afterwards 
transferred  by  Judge  Bough  to  Judge  Rey- 
nolds.    In  1907  Judges  Reynolds  and  Wlth- 
row entered  an  order  in  said  four  cases,  in 
which  they  attempted  to  vacate  said  decree 
of  December  10,  1906,  and  to  retax  the  costs 
in  the  four  cases  above  named,  accruing  sub- 
swjuent  to  December  10,  1906,  against  said 
pUiintiffs.    In  the  meantime,  by  oi)eratlon  of 
law,  Judge  Shields  had  succeeded  both  Judges 
Hough  and  Reynolds,  and  by  reason  thereof 
the  Bowser,  Crist,  and  Raybum  Cases  were 
pending  before  him  In  division  4  of  said  cir- 
cuit court,  while  the  Hicks  Case  remained 
pending  before  Judge  Wlthrow  in  division  8 
of  said  court.    On  June  12,  1911,  the  plain- 
tiffs aforesaid,  In  their  four  respective  cases, 
filed  before  Judges  Shields  and  Wlthrow  mo- 
tions to  reinstate  said  decree  of  December  10, 
1906,  and  to  retax  all  the  costs  In  said  cases, 
from    beginning  to  end,  against  the  water 
deiMirtment  of  the  dty  of  St  Louis,  Mo.    On 


December  4,  1911,  each  of  said  Judges,  re- 
spectively, overruled  said  motions  In  said 
four  cases.  The  Crist,  Raybum,  and  Hicks 
Cases  were  continued  by  written  stipulations 
to  abide  the  final  result  on  appeal  In  this 
court  In  the  Bowser  Case,  supra. 

Upon  the  foregoing  record,  it  conclusively 
appears  that  the  city  of  St  Louis  Is  no  long- 
er a  party  to  this  action,  having  been  dis- 
missed therefrom  by  a  decree  in  Its  favor  on 
December  10, 1906.  We  are  met  at  the  thresh- 
old with  the  pertinent  inquiry  as  to  whether 
this  court  has  Jilrisdlction  of  the  cause,  on 
account  of  the  two  city  officers  of  St  Louis 
aforesaid  being  Joined  as  defendants. 

Geo.  S.  Orover,  of  St  Louis,  for  appellants. 
William  E.  Balrd  and  Truman  P.  Young, 
both  of  St  Louis,  for  respondents. 

RAILET,  C.  (after  stating  the  facts  as 
above).  There  is  nothing  in  the  record  to  In- 
dicate that  the  amount  Involved,  Is  In  excess 
of  ?7,500.  Section  8937,  R.  S.  1909 ;  Acts 
1911,  p.  190.  This  court  has  Jurisdiction  in 
all  cases  where  the  amount  In  dispute,  ex- 
clusive of  costs,  exceeds  the  sum  of  $7,600', 
"in  cases  Involving  the  construction  of  the 
Constitution  of  the  United  States  or  of  this 
state ;  In  cases  where  the  validity  of  a  treaty 
or  statute  of  or  authority  exercised  under  the 
United  States  Is  drawn  in  question;  In  cases 
Involving  the  construction  of  the  revenue 
laws  of  this  state,  or  the  title  to  any  oflice 
under  this  state ;  in  cases  Involving  title  to 
real  estate ;  in  cases  where  a  county  or  other 
political  subdivision  of  the  state  or  any  state 
officer  is  a  party,  and  In  all  cases  of  felony." 
Section  12,  art  6,  Constitution  1876  of  Mis- 
souri 

Section  23  of  article  9  of  above  Constitu- 
tion, in  reference  to  the  dty  of  St.  Louis, 
Mo.,  provides  that: 

"The  city,  as  enlaiKed,  shall  be  entitled  to 
the  same  representation  in  the  General  Assem- 
bly, collect  the  state  revenue  and  perform  all 
other  functions  in  relation  to  the  state,  in  the 
same  manner,  as  if  it  were  a  county  as  in  this 
Constitution  defined ;  and  the  residue  of  the 
county  shall  remain  a  legal  county  of  the  state 
of  Missouri,  under  the  name  of  the  county  of 
St  Louis.    *    •    •" 

Treating  the  city  of  St  Louis,  Mo.,  as 
though  It  were  a  county  In  said  state,  we  are 
unable  to  find  in  our  organic  law  or  else- 
where any  provision  conferring  appellate  Ju- 
risdiction upon  this  court  over  the  subject- 
matter  of  said  litigation.  The  original  decree 
rendered  December  10,  1906,  dismissing  said 
cause  as  to  the  dty  of  St  Louis,  has  never 
been  appealed  from.  The  purpose  of  the 
present  proceeding  is  to  have  the  original  de- 
cree reinstated,  in  order  that  plaintiffs  may 
hold  the  defendants  Adklns  and  Scharwitz, 
as  officers  of  siid  city  responsible  for  the 
costs  Incurred  In  this  litigation.  The  city  be- 
ing no  longer  a  party  to  the  proceeding  pend- 
ing before  us  leaves  this  court  without  Juris- 
diction as  to  the  cause. 

We  do  not  deem  it  proper  to  express  an 
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<9lnIon  as  to  the  merits  of  the  coutroTersy, 
and  accordingly  transfer  the  cause  to  tlie  St. 
Louis  Court  of  Appeals  to  be  disposed  of  ac- 
cording to  law. 

BROWN,  O.,  concurs. 

PEB  CUBIAM.  The  foregoing  opinion  of 
BAILEY,  C,  is  adopted  as  ttie  opinion  of  the 
court.    All  concur. 


WM.  J.  LEMP  BBEWING  CO.  y.  COB- 

BENTI  et  ux.     (No.  16680.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 

1.  Frauduijjnt  Conveyances  «=a278— Pbop- 
EKTY  IN  Name  of  Wife— Pbesumptions. 

Where  a  wife  acquires  property  during 
coverture,  it  is  presumed  that  it  was  paid  for 
by  tier  husband ;  hence,  in  a  suit  by  the  hus- 
band's creditors,  who  questioned  the  convey- 
ance, the  wife  must  establish  ber  right  to  the 
property. 

[Kd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S§  801,  802 ;  Dec.  Dig. 
«=>278.] 

2.  Fbatjduucwt  Conveyances   ®=3272 — Ac- 
tions—Bubdkn  OP  Proof. 

Where  a  creditor  of  a  husband  sought  to 
subject  land  title  to  which  was  held  by  the 
wife  to  the  payment  of  his  judgments,  and  it 
appeared  that  the  land  had  been  purchased  aft- 
er the  husband  incurred  the  debts,  title  bang 
taken  in  the  name  of  the  wife,  the  wife,  if  rely- 
ing on  the  husband's  solvency  either  at  the 
time  of  the  purchase  or  at  trial,  has  the  bur- 
den of  provug  that  fact;  execution  against 
the  husband  having  been  returned  nulla  bona. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  g  804;  Dec.  Dig.  ®=» 
272.] 

Appeal  from  St  Louis  Circuit  Court; 
Chas.  Clafiin  Allen,  Judge. 

Suit  by  the  Wm.  J.  Lemp  Brewing  Ciompany 
against  Nicola  Correnti  and  wife.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Beversed  and  remanded. 

D.  J.  O'Keefe  and  George  W.  Wellman, 
both  of  St  Louis,  for  appellant 

BLAIR,  J.  This  is  a  suit  In  equity,  be- 
gun in  the  circuit  court  of  the  city  of  St 
Louis,  to  subject  certain  realty  to  the  pay- 
ment of  two  judgments  in  favor  of  plaintiff 
and  against  Nicola  Correnti.  From  a  judg- 
ment for  defendants,  plaintiff  appeals. 

The  petition  alleges  that  plaintliTB  Judg- 
ments were  rendered  in  1909  upon  indebted- 
ness accruing  prior  to  August  1,  1908;  that 
the  three  lota  described  were  purchased  by 
Nicola  (Torrent!  with  his  own  means;  and 
that  for  the  purpose  of  defrauding  his  cred- 
itors, he  procured  the  deeds  to  be  made  to 
Mary  Correnti,  bis  wife  and  codefendant 
except  one  parcel  (of  small  value)  which  was 
conveyed  in  April,  1909,  to  the  husband  and 
wife  as  tenants  by  the  entireties.  Of  the 
other  lota  described  one  Is  alleged  to  have 
been  purchased  in  1905,  and  the  other  in  Oc- 


tober, 190a  It  Is  also  alleged  that  Nicola 
0>rrenti  was  at  all  times  insolvent  and  re. 
mains  so. 

The  evidence  shows  that  the  Judgments 
mentioned  in  the  petition  were  rendered  in 
September,  1909,  one  being  founded  upon  a 
promissory  note  dated  June  30, 1908,  and  sign- 
ed by  Nicola  Correnti.  The  other  was  upon 
an  account  There  was  offered  the  statement 
of  accoimt  filed  as  the  basis  of  the  actloa 
upon  which  this  last  Judgment  was  rendered, 
accompanied  by  testimony  tending  to  show 
that  Nicola  Correnti,  on  the  day  of  the  trial 
in  that  proceeding,  admitted  the  correctness 
of  the  offered  statement  The  purpose  of  the 
offer  was  to  show  that  the  account  was  for 
articles  purchased  prior  to  August  1,  1908, 
and  prior  to  the  date  of  two  of  the  deeds  to 
Mary  Correnti  put  In  evidence.  This  evi- 
dence was  excluded.  The  deed  of  1905  to 
Mary  Correnti  was  excluded  on  account  of 
its  remotenesss  in  time,  and  plaintiff  acqui- 
esced in  the  ruling.  The  other  deeds  mention- 
ed in  the  petition  were  put  in  evidence,  and 
were  in  accord  with  the  allegati<ms  respect- 
ing them.  It  was  admitted  by  defendants 
that  they,  at  the  time  of  the  trial  and  at  all 
times  mentioned  in  the  petition,  were  hus- 
band and  wife.  It  was  shown  that  tran- 
scripts of  the  justice's  Judgments  were  duly 
filed  in  the  office  of  the  drcult  cleik  of  the 
city  of  St  Louis,  and  execution  issued  thereon. 
There  was  evidence  of  a  nulla  Ixma  return 
by  the  sheriff.  Defendants  offered  no  evi- 
dence but  interposed  a  demurrer  to  the  evi- 
dence, which  the  court  sustained.  Plaintiff 
thereupon  took  a  nonsuit,  with  leave,  and,  af- 
ter the  usual  motion  to  set  aside  the  nonsuit 
and  an  adverse  ruling  thereon,  appealed  to 
this  court  The  function  of  a  demurrer  to  the 
evidence  In  an  equity  case  was  considered 
and  the  authorities  examined  in  Troll  v. 
Spencer,  238  Mo.  81,  141  S.  W.  855,  Ann.  Cas.  I 
1913A,  276,  and  need  not  again  be  discussed.        | 

In  this  case  it  appears  that  Nicola  Corren- 
ti was  indebted  to  plaintiff  on  a  note.  The 
excluded  statement  tended  to  show  he  was 
indebted  to  it  upon  an  account;  that  the 
deeds  to  Mary  Correnti,  the  two  which  were 
admitted,  were  thereafter  made;  that  dur- 
ing that  time  she  was,  and  now  is,  the  wife 
of  Nicola;  that  the  judgments  were  subse- 
quently rendered  against  Nicola  in  favor  of 
plaintiff  and  upon  indebtedness  existing 
when  the  deeds  to  Mary  were  executed  and 
delivered.  It  further  appears  that  the  re- 
turn of  the  sheriff  upon  the  executloQ  in  evi- 
dence showed  that  the  officer  was  unable  to 
find  any  property  of  Nicola  Correnti,  real  or 
personal,  out  of  which  the  Judgment  could 
be  made. 

[1,2]  There  is  neither  pleading  nor  proof 
that  the  wife,  Mary  Correnti,  paid  for  the 
property  out  of  her  own  means,  and,  as  • 
consequence,  since  she  acquired  it  during 
coverture,  the  law  presumes  that  it  was  paid 
for  by  her  husband.     Halstead  v.  Mustion, 
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166  Mo.  loc  dt  48S,  66  S.  W.  258 ;  Hoffman 
T.  Nolte,  127  Mo.  loc.  dt  184,  29  S.  W.  1006. 
In  the  drcomstanceB,  U  defendants  desired  to 
idy  upon  the  claim  that  Nicola  Correnti  was 
solvent  at  the  time  the  deeds  were  made  or 
at  the  time  of  trial,  it  was  incumbent  upon 
them  to  prove  his  solvency.  Hoffman  v. 
Nolte,  127  Mo.  loc.  dt  135, 137, 29  8.  W.  1006 ; 
Schaxff  V.  McOaagh,  205  Mo.  loc.  dt  364, 103 
S.  W.  550  et  seq. 

l^e  judgment  most  be  reversed,  and  the 
cause  remanded  for  retrial.  Healey  v.  Simiv- 
son,  113  Mo.  340,  20  S.  W.  881;  Patton  v. 
Bragg,  113  Mo.  595,  20  S.  W.  1059,  35  Am. 
St  Rep.  730.    All  concur. 


MASON  V.  MATMCK.    (No.  16800.) 
(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 
Apfkal  and  Ebbob  «s»1176  —  Detebuiha- 

TION — COMFBOMIBE. 

In  a  suit  to  set  aside  a  deed  defendant  on 
appeal  filed  a  brief  stating  that  she  offered  to 
give  plaintiff  a  life  estate,  and  that  the  offer 
was  still  open.  Plaintiff  challenged  the  good 
faith  of  the  offer,  and  suggested  that  if  defendant 
would  make  such  conveyance  and  account  for 
rents  and  profits  the  case  shoald  be  so  disposed 
of.  JJM,  that,  on  defendant's  executing  a  con- 
veyance of  a  life  estate  and  accepting  plaintiff's 
proposition,  effect  should  be  given  to  it,  and  the 
judgment  nisi  reversed,  and  the  cause  remanded 
to  ascertain  the  rents  and  profits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  4588-4^;  Dec.  Dig.  «=> 
1176.1 

Appeal  from  Circuit  Court,  Adair  County; 
N.  M.  PettingUl,  Judge. 

Action  by  Caroline  Mason  against  Nellie 
Matlick.  From  a  judgment  for  defendant, 
plalntifl  appeals.  Beversed  and  remanded, 
with  directions. 

J.  A.  Cooley,  of  KirksvUle,  for  appellant 
CJampbell  &  Ellison  and  C.  X>.  Mnrrell,  all  of 
Kirksvllle,  for  respondent 

GRAVES,  P.  J.  Plaintiff  brings  this  ac- 
tion to  set  aside  a  deed  made  by  her  to  the 
defendant  to  the  following  property  in  Adair 
county,  Mo.: 

"All  of  the  north  half  (1-2)  of  the  northeast 
qoarter  of  section  twelve  (12),  in  township  sixty- 
two  (62),  range  fifteen  (15),  and  lots  one  and 
two  (1  &  2)  in  block  twenty-six  (26) ,  in  Linders 
iiecoDd  addition  to  Kirkgville,  Mo." 

In  view  of  what  has  occurred  since  the 
submission  of  the  case,  the  reasons  for  set- 
ting aside  this  deed  need  not  be  Aated. 
Suffice  it  to  say,  that  the  trial  court  found 
for  defendant,  and  the  plaintiff  has  appeal- 
ed to  this  court  The  cause  was  argued  and 
submitted  at  our  last  call  of  the  docket. 
Since  that  time  there  has  been  a  stipulation 
filed  herein.  In  the  reply  brief  of  the  appel- 
lant filed  In  this  case  Is  the  following  state- 
ment: 

"The  question  of  fact  and  law  involved  in  this 
case  have  been,  we  think,  fully  referred  to  in 
appellant's    original    statement    and    brief   filed 


herein.  But  respondent  In  her  brief,  at  the 
close  of  her  statement  on  page  7,  makes  an  as- 
sertion that  we  cannot  permit  to  go  unchalleng- 
ed. It  is  this:  Respondent  there  says  that, 
'During  the  trial,  respondent  offered  to  give  her 
mother  a  life  estate,  and  this  offer  is  still  open.' 
We  challenge  this  statement,  and  the  abstract 
of  record  will  show  that  no  such  offer  was 
made.  Respondent's  whole  defense  was  based 
on  the  theory  that  the  real  estate,  as  well  as 
all  of  appellant's  personal  property,  was  con- 
veyed to  respondent  absolutely  and  by  virtue  of 
a  contract  The  deed  contains  no  reservation 
of  a  life  estate,  and  respondent  expressly  testi- 
fied on  the  stand  that  there  was  no  contract  or 
agreement  by  which  her  mother  was  to  have  any 
interest  in  the  property  whatever,  nor  by  which 
respondent  in  any  way  bound  herself  ever  to 
support  appellant  When  pressed  on  cross-ex- 
amination as  to  whether  there  was  any  under- 
standing that  she  was  to  support  her  mother  she 
evasively  said :  'Don't  think  mother  ever  doubt- 
ed that  for  a  minute.  We  always  lived  together 
and  had  always  got  along.  I  don't  think  she 
ever  considered  that  in  any  way.'  When  asked 
by  the  court  on  her  final  cross-examination,  as 
shown  by  typewritten  slip  attached  to  abstract 
of  record  as  part  thereof,  if  she  was  willing  to 
furnish  her  mother  a  home  and  take  care  of  her, 
she  said  she  was  willing  to  furnish  her  a  home. 
But  this  lacks  a  great  deal  of  saying  that  she 
was  willing  to  concede  her  mother  any  legal 
right  whatever  in  the  premises. 

"And  on  behalf  of  appellant  we  say  now  that 
if  respondent  meant  that,  or  anything  else  she 
has  said,  as  an  offer  to  convey  to  appellant  a 
life  estate  in  this  property,  as  she  seems  to  be 
seeking  in  her  brief  to  give  the  impression  she 
did,  and  is  willing  to  make  that  offer  good  by 
conveying  to  appellant  a  life  estate  in  this 
property,  as  of  the  date  of  the  trial  of  this 
cause  in  the  circuit  court  that  is,  to  date  from 
the  time  of  the  trial  in  the  circuit  court  so 
that  the  appellant  will  be  entitled  to  the  rents 
and  profits  thereof  since  that  date,  appellant 
will  accept  the  offer  and  consent  that  this  court 
may  so  enter  judgment,  and  make  such  disposi- 
tion of  the  costs  as  to  the  court  may  seem  fair. 
This,  with  the  understanding,  as  stated  above, 
that  appellant  is  entitled  to  the  rents  and  profits 
or  equivalent  compensation  for  the  use  of  the 
property  since  the  trial  in  the  circuit  court 

"We  are  firmly  of  the  opinion  that  under  the 
facts  and  circumstances  shown  by  the  evidence 
in  this  case,  appellant  is  entitled  to  this  prop- 
erty absolutely,  and  that  the  judgment  of  the 
circuit  court  ought  to  be  reversed,  with  direc- 
tions to  enter  judgment  for  appellant,  cancel- 
ing the  deeds,  and  vesting  title  in  fee  simple  in 
appellant  But  if  she  is  given  the  rents  and 
profits,  or  equivalent  thereof,  since  the  trial  of 
this  cause,  and  the  income  from  the  property 
during  the  rest  of  her  life,  in  other  words,  a 
life  estate  to  date  from  the  trial  in  the  circuit 
court,  she  can  pay  her  debts  and  have  the  means 
to  live  without  that  feeling  of  dependence  and 
helplessness  that  must  necessarily  be  extremely 
irksome.  And  as  stated  above,  if  respondent 
really  means  that  she  meant  to  make  that  of- 
fer, and  that  it  is  still  open,  it  will  be  accepted, 
as  above  stated.  If  the  case  is  not  thus  dis- 
posed of.  we  desire  to  make  the  following  sog- 
gestions  in  reply  to  respondent's  brief." 

On  May  24th  the  respondent  filed  in  this 
court  the  following  written  document: 

"(Caroline  Mason,  Appellant,  v.  Nellie  Matllck, 
Respondent 

"In  the  Supreme  Court  of  Missouri. 

Case  No.  16800. 

"Comes  now  respondent,  Nellie  Matlick,  and 

states  to  the  court  that  she  is  willing  to  accept, 

■and  hereby  does  accept,  the  proposition  of  com- 
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promise  and  settlement  contained  on  page  2  of 
Appellant's  Reply  Brief,  filed  in  this  court  in 
this  cause,  L  e.,  to  convey  to  the  appellant  a 
life  estate  in  the  property  in  controversy,  and 
described  in  the  amended  petition,  beine  the  two 
towft  properties  and  the  SO  acres  of  land,  as  of 
the  date  of  trial  in  the  circuit  court,  and  ten- 
ders herewith  her  deed  thereto,  and  also  hereby 
offers  to  account  to  appellant  for  the  rents  and 
profits  thereon  since  said  date,  and  in  all  things 
she  offers  to  comply  with  and  accept  said  propo- 
sition. 

"Wherefore  respondent  asks  the  court  to  enter 
judgment  herein,  according  to  said  proposition 
and  this  acceptance.  Nellie  Matlick,  by  Camp- 
bell &  Ellison,  C.  B.  Murrell,  and  W.  T.  Ruth- 
erford, Her  Attorneys." 

These  two  documents  reach  a  conclusion  In 
the  case.  They  ask  us  to  enter  a  judgment 
here,  but  it  is  best  that  the  judgment  be 
reversed  and  remanded,  with  directions  to 
the  trial  court  to  enter  the  judgment.  This, 
for  the  reason  that  a  complete  record  will 
be  found  in  the  county  where  the  land  is 
located,  and  for  the  further  reason  that,  un- 
der the  stipulation,  the  amount  of  the  rents 
and  profits  have  not  been  ascertained.  If 
the  parties  do  not  agree  upon  rents  and  prof- 
its the  trial  conrt  has  the  machinery  at 
hand  to  speedily  determine  the  matter. 

Under  this  stipulation  the  judgment  nisi 
will  be  reversed,  with  directions  to  the  lower 
court  to  enter  up  a  judgment  directing  the 
defendant,  Nellie  Matlick,  to  deliver  to  the 
plaintiff,  Caroline  Mason,  a  good  and  suffi- 
cient deed,  conveying  to  the  said  Caroline 
Mason,  a  life  estate  In  the  property  above 
described,  and  further  enter  up  a  judgment 
against  the  said  defendant  for  the  reasona'- 
ble  rents  and  profits  of  said  lands  from  date 
this  cause  was  originally  tried  In  the  cir- 
cuit court,  and  if  the  said  parties  do  not 
agree  upon  the  amount  of  such  rents  and 
profits,  then  the  trial  court  shall  hear  evi- 
dence and  determine  the  same,  and  then  en- 
ter the  judgment  as  aforesaid.  Under  the 
stipulation  the  only  question  left  open  Is  the 
amount  of  the  rents  and  profits,  and  this  is 
and  should  be  the  only  question  left  open 
upon  the  remanding  of  the  cause. 

The  judgment  nisi  Is  therefore  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  the  directions  aforesaid.    All  concur. 


STEVENSON  et  al.  v.  SMITH  et  aL 

(No.  10242.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  1915.) 

Appeal,  and  Ebbob  «=?  .'HS— Questions  Pkb- 
SENTED— BiLi,  or  Exceptions— Motion  fob 
New  Tbial. 

Where  no  motion  for  a  new  trial  and  no 
bills  of  exceptions  were  presented  in  the  trial 
court,  the  Supreme  Court  can  review  nothing 
eiccept  matters  presented  by  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2416;    Dee.  Dig.  (8=>545.] 

Appeal  from  (Srcuit  Court,  Linn  County; 
Fred  Lamb,  Judge. 


Suit  by  Katie  Stevenson  and  others  against 
Charles  Smith,  administrator,  and  others,  to 
establish  a  resulting  trust.  Prom  a  decree 
determining  the  rights  of  the  parties  to  the 
land  in  controversy,  both  parties  appeal.  Af- 
firmed. 

See,  also,  148  S.  W.  1199. 

The  original  petition,  herein  was  filed  in 
the  circuit  court  o£  Linn  couuty.  Mo.,  on  Au- 
gust 12, 1902,  and  had  for  Its  purpose  the  es- 
tablishment of  a  resulting  trust,  etc.  The 
abstract  of  record  sets  out  a  history  of  said 
litigation,  which  finally  culminated  in  a  de- 
cree of  this  court  reversing  and  remanding 
the  cause,  with  certain  directions.  The  case 
is  reported  in  189  Mo.  447,  88  S.  W.  86,  and 
following.  On  June  15, 1906,  this  court,  upon 
page  468  of  189  Mo.,  page  92  of  88  S.  W., 
closed  its  decree  as  follows: 

"The  cause  is  reversed  and  remanded,  with  di- 
rections to  the  court  beiow  to  take  proof  on  the 
present  existence  of  a  mortgage  on  the  whole 
tract;  to  decree  that  the  mortgage,  if  existing, 
be  paid  by  William  Smith,  and,  as  between  him 
and  the  other  heirs,  should  become  a  lien  on  his 
interest  in  the  real  estate  and  be  satisfied  there- 
from in  the  first  instance;  to  decree,  further, 
that  the  heirs  of  Rebecca  Smith,  including  the 
respondent  William,  are  entitled  to  an  undivid- 
ed five-sixteenths  of  the  land  described  in  the 
petition ;  and  to  make  such  decree  in  regard  to 
the  Meacham  sale  as  the  facts  warrant,  and  to 
otherwise  proceed  in  accordance  with  this  opin- 
ion." 

It  appears  from  the  abstract  that  during 
the  February  term,  1911,  of  said  Linn  circuit 
court,  William  Smith  having  died,  the  case 
was  revived  in  the  names  of  his  administra- 
tor, widow,  and  heirs,  who  entered  their  ai)- 
pearance  and  adopted  the  answer  of  said 
William  Smith.  Thereafter,  on  the  same  day 
and  during  the  same  term,  the  cause  was 
taken  up  and  tried  by  the  court,  and  the 
following  Interlocutory  judgment  was  render- 
ed, leaving  off  caption,  to  wit: 

"Now,  on  this  day  this  case  coming  on  for 
further  consideration,  the  plaintiffs  appear  hi 
person  and  by  their  attorneys,  and  the  defen"l- 
ants  appear  in  person  and  by  their  attomeys, 
and,  all  the  parties  answering  ready  for  tri.il, 
the  cause  is  submitted  to  the  court  upon  the 
pleadings  of  the  respective  parties  and  the  evi- 
dence offered  in  support  thereof,  and  the  court, 
being  fully  advised  in  the  premises,  finds  tlie 
facts  herein  as  follows:" 

Then  follows  a  finding  of  facta  covering 
several  pages.  It  purports  to  be  based  upon 
the  pleadings  and  evidence.  Afterwards,  on 
July  1^,  1911,  plaintiffs  filed  a  first  amended 
petition  in  said  cause,  bringing  in  new  par- 
ties to  the  action.  On  October  3,  1911,  some 
of  the  defendants  filed  answer  to  said  first 
amended  petition,  and  admitted  certain  facts 
alleged  in  petition,  and  denied  other  facts 
olleged  therein.  I'laiutiffs  filed  reply,  and 
denied  the  allegations  of  said  answer. 

The  abstract  shows  that  on  November  6, 
1911,  a  judgment  and  order  of  distribution 
was  made  and  entered  of  record,  which,  with- 
out caption,  reads  as  follows: 
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"Now,  to  wit,  on  this  6th  dfiy  of  November, 
1011,  this  cause  again  coming  on  for  considera- 
tion, the  court  having  duly  considered  all  tho 
pleadings  in  the  case,  the  evidence  offered  by 
the  respective  parties,  and  the  argument  of 
coansel,  and  being  fully  and  sufficiently  advised 
in  the  premises,  finds:" 

Then  follows  over  nine  printed  pages  of 
recitals,  findings,  eta,  in  said  decree.  It  con- 
cludes as  follows: 

"Wherefore  it  is  considered,  ordered,  and  ad- 
judged by  the  court  that  the  shares  of  the  wid- 
ow and  heirs  of  William  Smith,  deceased,  in  the 
proceeds  of  the  sale  of  said  lands,  be  and  the 
same  are  hereby  charged  with  the  snm  of  $1,- 
554.60  on  account  of  the  use  and  occupancy  of 
said  lands  by  them  and  the  said  William  Smith 
from  the  date  of  the  institution  of  this  suit  un- 
til the  16th  day  of  June,  1905 ;  that  from  the 
proceeds  of  the  sale  of  said  lands,  and  out  of  the 
shares  of  the  widow  and  heirs  of  William 
Smith,  deceased,  the  sheriff  i>ay  off  the  indebt- 
edness secured  by  said  deeds  of  trust  so  given 
by  the  said  William  Smith  and  wife :  that  the 
proceeds  of  said  sale  be  charged  with  the  sum 
of  $800  on  account  of  the  improvements  made 
on  said  land  by  William  Smith  and  his  widow 
and  heirs,  and  the  sum  of  $194.15  on  account  of 
taxes  paid  on  said  land  by  William  Smith  and 
his  administrator ;  and  that  the  sums  so  charg- 
ed, together  with  all  the  other  interests  of  the 
said  widow  and  heirs  of  William  SmiUi,  deceas- 
ed, in  the  proceeds  of  said  sale,  be  paid  to 
Charles  Smith,  administrator  of  the  estate  of 
William  Smith,  deceased,  to  be  accounted  for  in 
the  probate  court;  that  from  the  interest  of  all 
the  heirs  of  Rebecca  Smith  in  said  proceeds  the 
som  of  $1,200  to  be  paid  to  the  administrator 
of  her  estate,  to  be  accounted  for  in  the  probate 
court;  and  that,  snbject  to  the  specific  direc- 
tions above,  the  proceeds  of  the  sale  of  said 
lands,  after  first  paying  the  costs  and  exi>enses 
of  this  suit,  be  paid  to  the  parties  hereto  in  ac- 
cordance with  tneir  respective  interests  in  said 
lands  as  herein  ascertained  and  determined.  It 
is  further  ordered  that  all  the  costs  of  this  suit 
be  taxed  against  the  parties  in  accordance  with 
their  respective  interests  in  the  proceeds  of  sale 
after  the  payment  of  incumbrances  against  the 
shares  of  the  widow  and  heirs  of  William  Smith, 
deceased.  It  is  further  ordered  that  ao  much  of 
the  decree  rendered  in  this  cause  at  the  last 
term  of  court  as  undertook  to  direct  the  manner 
of  distribution  of  the  proceeds  of  the  sale  of  said 
lands  be  set  aside,  and  that  the  order  of  court 
made  at  this  term,  on  the  10th  day  of  October, 
19U,  with  reference  to  the  liability  of  the  heirs 
of  William  Smith,  deceased,  to  pay  rent  on  said 
land  and  their  right  to  recover  for  improvements 
made  thereon,  be  set  aside,  all  of  such  matters 
being  fully  covered  in  this  decree.  It  is  further 
ordered  that  this  cause  be  continued  to  await 
the  sheriff's  report  of  distribution." 

The  abstract  of  record  tben  proceeds  as 
follows: 

"Afterwards,  on  the  same  day,  the  plaintiffs 
made  application  and  filed  in  said  circuit  court 
affidavit  for  an  appeal  in  this  cause,  accompa- 
nied by  a  deposit  of  $10,  as  provided  by  law. 
Said  application  and  affidavit  are  in  usual  form, 
awom  to  by  one  of  the  plaintiffs'  attorneys,  and 
alleges  that  the  appeal  prayed  for  is  not  made 
for  vexation  or  delay,  but  because  the  affiant 
tielieves  that  the  appellants  are  injured  by  tho 
jadgment  and  decision  of  the  circuit  court. 
Thereupon,  on  the  same  day  and  during  the 
•ame  term,  the  court,  by  an  order  duly  entered 
of  record,  granted  the  plaintiffs  an  appeal  to 
this  court.  On  the  same  day  and  during  the 
same  term,  the  defendant  Charles  Smith,  admin- 
istrator of  the  estate  of  William  Smith,  deceas- 
ed, made  application  and  filed  affidavit  for  an 
appeal  OS  to  allowance  -of  rents.    Said  applica- 


tion and  affidavit  are  in  naaol  form,  and  allege, 
under  oath,  that  the  appeal  prayed  for  is  not 
made  for  vexation  or  delay,  but  because  affiant 
believes  the  appellants  injured  by  the  judgment 
and  decision  of  the  circuit  court.  Thereupon, 
on  the  same  day  and  during  the  same  term,  the 
court,  by  an  order  duly  entered  of  record,  grant- 
ed said  Charles  Smith,  administrator,  an  appeal 
to  this  court.  Thereafter,  on  the  20th  day  of 
January,  1912,  the  plaintiffs  caused  to  be  filed 
in  this  court  a  duly  certified  copy  of  the  judij- 
ment  and  order  of  distribution  appealed  from  in 
this  cause,  together  with  certified  copies  of  the 
orders  granting  appeals  to  the  respective  parties 
herein.'' 

Bresnehen  &  West,  of  Brookfleld,  for  plain- 
tiffs. A.  W.  MuUins,  of  Llnneus,  for  respond- 
ents. 

RAILEY,  0.  (after  stating  the  facte  as 
above).  This  was  a  proceeding  in  equity  to 
establish  a  resulting  tmst  The  record  dis- 
closes that  upon  the  final  hearing  evidence 
was  heard,  and  a  decree  rendered,  which 
seems  to  be  nnsatisfactory  tq  both  plaintiffs 
and  defendants,  as  shown  by  the  cross-ap- 
peals herein.  The  record  falls  to  show  that 
any  exceptions  were  saved  to  the  admission 
or  rejection  of  evidence,  at  the  trial.  It 
fails  to  show  that  a  motion  for  new  trial  was 
filed  by  any  of  the  parties  to  the  record.  It 
falls  to  show  that  any  bill  of  exceptions  was 
ever  filed,  or  leave  taken  to  file  same.  None 
of  the  evidence  npon  which  the  decree  was 
rendered  has  been  set  out  In  the  record. 

1.  No  motion  for  a  new  trial  and  no  bill 
of  exceptions  having  been  filed  in  the  trial 
court,  we  have  nothing  before  us  for  review, 
except  the  record  proper,  and,  upon  examina- 
tion, find  nothing  in  the  latter  which  would 
authorize  a  reversal  of  this  cause.  Realty 
Co.  V.  Brewing  Co.,  247  Mo.  29,  152  S.  W. 
31;  Blanchard  y'.  Dorman,  236  Mo.  436,  139 
S.  W.  395;  Reineman  v.  Larkln,  222  Mo.  loc. 
dt  166,  166,  121  S.  W.  307;  State  v.  Larew, 
191  Mo.  192-196,  89  S.  W.  1031;  St  Louis  v. 
Lawton,  189  Mo.  474,  481,  88  S.  W.  80;  Simp- 
son V.  Scrogglns,  182  Mo.  560-575,  81  S.  W. 
1129;  Ross  v.  Railway  Co.,  141  Mo.  loa  dt. 
395,  38  S.  W.  926,  42  S.  W.  957,  and  cases 
cited. 

2.  This  is  a  proceeding  in  equity,  and  whU'e 
this  court  defers  somewhat  to  the  finding  of 
trial  court.  In  respect  to  testimony  given  by 
witnesses  at  the  trial,  we  are  required  to  try 
the  case  de  novo,  and,  in  order  to  do  so  In- 
telligently, must  have  liefore  us  the  evidence 
upon  which  the  decree  was  rendered.  Nlckey 
V.  I^eader,  236  Mo.  30-42, 138  S.  W.  18 ;  Glbbs 
V.  Haughowout,  207  Mo.  384-391,  105  S.  W. 
1067;  State  ex  rel.  Guinan  v.  Jarrott,  183 
Mo.  204-218,  81  S.  W.  876;  Courtney  T. 
Blackwell,  150  Ma  245,  267,  268,  51  S.  W. 
668;  Hartley  v.  Hartley,  143  Mo.  216,  44  g. 
W.  1044;  Parker  v.  Vanhoozer,  142  Mo.  621, 
44  S.  W.  728 ;  Blount  v.  Spratt,  113  Mo.  48, 
20  S.  W.  967;  McElroy  v.  Maxwell,  101  Mo. 
294,  14  S.  W.  1 ;  Benne  v.  Schnecko,  100  Mo. 
250,  13  S.  W.  82;  Rule  7  of  PracUce  in  Su- 
preme Court  of  Missouri  (169  S.  W.  Till).- 
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In  Nl<&e7  T.  Leader,  236  Mo.  loa  dt.  42, 
138  S.  W.  22,  Judge  Graves,  speaking  for 
this  court,  tersely  declared  ttie  rule  In  re- 
spect to  this  matter  as  follows: 

"We  require  all  of  the  evidence  in  equity  cas- 
es, because  the  hearing  in  this  court  is  practical- 
ly a  trial  de  novo  barring  our  consideration  for 
the  judgment  of  the  chancellor,  nisi,  who  faced 
the  witnesses.  However,  under  no  circumstanc- 
es is  his  judgment  absolutely  binding  upon  the 
conscience  of  this  court." 

In  Blount  V.  Spratt,  113  Mo.  64,  20  S.  W. 
069,  Judge  Macfarlane  refers  to  rule  7  of 
this  court,  and  said : 

"Under  the  practice  in  this  state,  equity  cases 
have  been  practically  triable  de  novo  in  the  ap- 
pellate court.  This  court,  while  deferring  some- 
what to  the  conclusions  of  fact  reached  by  the 
trial  courts,  has  not  been  bound  by  its  findings 
of  fact  nor  its  conclusions  of  law  thereon,  but 
has  ever  exercised  a  supervisory  control  over 
both.  In  order  that  the  evidence  in  cases  of  eq- 
uitable jurisdiction  may  be  reviewed  on  appeal, 
the  rules  of  this  court  require  that  the  whole  of 
the  evidence  shall  be  embodied  in  the  bill  of  ex- 
ceptions. McElroy  v.  Maxwell,  101  Ma  294 
[14  S.  W.  1] ;  Benne  v.  Schnecko,  100  Mo.  250 
[13  S.  W.  82];  Bute  7  of  Practice  in  this 
Court" 

In  the  absence  of  evidence  to  the  contrary, 
the  presumption  will  be  Indulged  that  the 
trial  court  properly  tried  the  case. 

We  accordingly  affirm  the  judgment  of  the 
trial  court 

BROWN,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of  the 
court  GRAVES,  P.  J.,  and  WOODSON,  J., 
concur.  BIiAIR,  J.,  concurs  as  to  paragraph 
1  and  result    BOND,  J.,  concurs  In  result 


FERGUSON  V.  MISSOURI  PAO.  EY,   CO. 
(No.  18395.) 

(Supreme  Ourt  of  Missouri,  Division  No.  1. 
June  1.  1915.) 

1.  Cabbikrs  «s>366  —  Oabbiaob  of  Passen- 
gers—Tickets. 

AVhere  plaintiff,  before  boarding  defend- 
ant's train,  entered  into  a  written  contract  by 
which  defendant  agreed  to  carry  her  to  and 
from  that  station  to  destination  upon  presenta- 
tion of  the  contract  "with  coupons  attached" 
but  silent  as  to  any  "going  coupon"  being  re- 
quired, the  ticket,  which,  by  mistake  of  the 
carrier's  selling  a^ent,  contained  no  going  cou- 
pon, as  between  the  plaintiff  and  the  carrier, 
was  a  valid  and  complete  contract  for  that 
transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die.  SS  1409,  1410,  1423-1432;  Dec. 
Dig.  <8=>350.] 

2.  Carriers    ■S=>8S4— Ejectment— Exeupla- 
BY  DAMAaes— Insteucxion. 

Where  defendant  railroad  denied  that 
plaintilt'  under  the  valid  ticket  purchased  and 
tendered  ever  became  a  passenger  because  the 
selling  agent  through  mistake  had  not  attached 
a  going  coupon,  and  its  conductor,  acting  under 
its  orders,  without  any  violence  or  discourtesy 
required  plaintiff  to  get  off  the  train,  whereby 
she  suffered  inconvenience,  mental  anguish,  loss 


of  time,  and  exposure  to  weather,  an  instruction 
on  exemplary  damages  was  not  vrarranted. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  H  1497-1500;  Dec.  Dig.  «&=3St] 

3.  Dauaoes   9=a01  —  Meabubb  —  ExEMFLAir 
Damages. 

To  justify  the  infliction  of  exemplary  dam- 
ages, the  act  must  be  more  than  wrongful,  and 
must  be  the  intentional  doing  of  a  wrongful  act 
without  just  cause  or  excuse,  or  the  doing  of 
such  wrongful  act  under  such  circumstances 
that  the  law  will  imply  the  evil  intent. 

[Ed.   Note. — For   other    cases,    see   Damages. 
Cent  Dig.  Hi  193-201 ;  Dec.  Dig.  <8=39L] 

4.  Cabbiebs   «=»238— Cabbiage    of   Passem- 
OEBs— Who  Abe  Parsenoebs. 

Where  plaintiff  entered  the  defendant's 
train  by  the  right  expressed  on  the  face  of  a 
valid  ticket  the  relation  of  passenger  and  car- 
rier existed  between  them. 

[Ed.    Note. — For   other   cases,    see   Carriers, 
C!ent  Dig.   |  973;  Dec.  Dig.   «=>23&] 

6.  Cabbiebs    i8=>262— Carbiagb    of  Passes - 

OEBS— Contract  of  Cabbiaoe. 

Under  a  contract  of  carriage  evidenced  by 
a  valid  ticket  the  carrier  was  bound  to  carry 
a  female  passenger  to  destination  without  un- 
necessary delay,  to  afford  her  the  necessary  and 
usual  facilities  for  her  comfort  during  the 
journey,  having  reference  to  the  conditions  un- 
der which  she  traveled,  and  that  she  had  a 
baby  in  arms,  and  to  treat  her  with  civility. 

[E<d.    Note.— For    other    cases,    see   Carriers, 
Dec  Dig.  <S=»262.] 

6.  Cabbiebs  €=9382  —  Ejection  —  XiIabiutt 

IN   DAilAOES. 

In  such  case,  the  carrier,  whose  conduc- 
tor told  her  in  the  presence  of  the  passraigers 
of  a  well-filled  car  that  she  was  wrongfully  at- 
tempting to  ride  up<Mi  a  ticket  that  did  not  en- 
title her  to  that  right  and  that  she  would  have 
to  get  off  unless  she  paid  her  fare  and  which 
compelled  her  to  leave  the  train,  to  remain  on 
the  road  with  a  baby  in  arms  24  hours  longer, 
and  to  suffer  discomforts,  delay,  and  exposure 
to  inclement  weather,  was  more  than  a  tn^aob 
of  the  contract  and  was  an  independent  tort 
for  which  the  defendant  was  liable  in  damages. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  fii  1478,  1483-1491;  Dec.  Dig.  «=> 
382.] 

7.  Cabbiebs  ®s>384— Ejection  of  Passenqzb 
—Damages. 

In  such  action,  an  instruction,  that  plain- 
tiff could  recover  actual  damages  which  would 
reasonably  compensate  her  for  her  trouble  and 
inconvenience,  was  erroneous,  as  not  including 
all  matters  for  which  damages  were  recoverable. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ii  1497-1500;  Dec  Dig.  <8=>384.] 

8.  Cabbiebs   «=>384r-EjEonoN   of    Passer - 
GEB—lNSTBUcnoNS— Damages. 

In  an  action  for  damages  for  the  wrongful 
ejection  of  a  passenger,  where  the  carrier  rec- 
ognized that  delay  was  in  issue  by  introducing 
evidence  that  if  the  train  on  whidi  plaintiff  left 
the  place  at  which  she  had  to  get  off  made  its 
connections  the  delay  would  not  have  occurred, 
without  disproving  testimony  that  the  connec- 
tion was  lost  and  the  delay  did  occur,  an  in- 
struction that  evidence  as  to  plaintifTs  lost  time 
was  not  to  be  considered  was  erroneous. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  !S  1487-1500;   Dec  big.  «=»3S4.] 

Woodson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  Conn- 
ty;  D.  E.  Blair,  Judge. 
Action  by  Mrs.  P.  S.  Ferguson  against  the 
J  Missouri  Pacific  Railway  Ciompany.     Jndg- 


^ssFor  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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ment  for  idatntlff,  «nd  defmdaiit  appeals. 
ReTereed  and  roDoaiided. 

H.  U.  Shannon,  of  Jc^lin,  for  appellant. 
Edw.  J.  Wblte,  of  Kansas  City,  Jas.  F.  Green, 
of  St  Lonls,  and  A.  E.  Spencer,  of  JopUn,  for 
respondent. 

BBOWN,  O.   Th\s  Is  a  suit  for  damages  for 
tbe  ejection   of  plaintiff   from   defendant's 
train  upon  whlcb  she  was  a  passenger.    The 
petition  states:     That  on  November  3,  1908, 
she  made  a  contract  with  the  defendant,  by 
which,  for  the  consideration  of  $14.25  then 
paid  by  her,  it  agreed  to  carry  her  on  one  of 
its  regular  trains  leaving  that  day,  from 
Webb  City,  Mo.,  to  Logan,  Kan.,  and  gave  her 
a  passenger  ticket  purporting  to  entitle  her 
to  soch  transportation.    That  for  the  purpose 
.  of  availing  herself  thereof  she  took  passage 
the  same  day  at  Webb  City  on  the  defend- 
ant's next  train  to  Logan,  and  while  on  said 
train  tendered  the  ticket  to  the  conductor 
thereof,  who  refused  to  receive  it  and  carry 
her  thereon,  and  upon  the  arrival  of  the  train 
at  Carthage,  near  Webb  City,  forcibly,  will- 
fully, and  maliciously  ejected  her  therefrom, 
"That,  as  a  result  of  being  ejected  as  afore- 
said from  said  train,  she  has  sufTered  great 
inconvenience,   mental  anguish,   loss  of  time, 
and  exposure  to  inclement  weather,  and  has 
been  put  to  great  expense,  to  her  actual  dam- 
age In  the  sum  of  $5,000,  for  which  amount, 
and  for  exemplary  damages  in  the  sum  of 
$5,000,"   she   asks   Judgment     The   answer 
denies  the  contract  to  carry   plaintiff,  and 
the  issue  to  her  of  a  passenger  ticket,  but 
admits  that  on  the  day  charged  she  paid  the 
regular  price  for  such  a  ticket  as  Is  alleg- 
ed, and  got  on  the  defendant's  train  at  Webb 
City  to  go  to  Logan,  "but  by  a  mistake  of  de- 
fendant's agent  said  ticket  did  not  contain 
a  going  coupon"  and  was  only  good  from  Lo- 
gan to  Webb  City,  by  reason  of  which  the 
plaintiff  did  not  occupy  the  relation  of  passen- 
ger on  said  train,  and  was  not  entitled  to  trans- 
portation  between  said  stations.     It  admits 
that  she  tendered  the  conductor  the  ticket 
that  it  had  glvm  her,  and  was  told  that  she 
could  ride  between  said  stations  by  paying  the 
regular  fare  or  producing  a  valid  ticket  en- 
titling her  to  such  transportation,  but  that 
plaintiff   voluntarily  left  the  train  at  Car- 
thage, Mo.,  rather  than  pay  such  fare  or 
buy  such  ticket    The  answer  also  pleaded. 
In  conclasion,  that  any  constiniction  of  this 
ticket  so  as  to  place  upon  the  defendant  the 
obligation  to  carry  the  plaintiff  between  the 
stations  at  Webb  City  and  Logan  would  im- 
pair the  obligation  of  the  contract  in  viola- 
tion of  both  state  and  federal  Constitutiona 
The  plaintiff  put  all  these  matters,  including 
the  constitutional  plea,  in  issue  by  reply. 

The  ticket  was  an  excursion  ticket,  sold  at 
the  reduced  rate  of  1%  fares  plus  $2  for  the 
round  trip.  The  plaintiff  was  traveling  with 
her  husband,  who  was  a  farmer,  and  a  baby 
which  she  carried  in  her  arms.    He  purchas- 


ed their  tickets,  which  were  alike,  at  Webb 
City  before  taking  the  train.  Bach  of  them 
was  signed  by  the  holder,  and  was  described 
upon  Its  face  as  a  contract  with  the  several 
companies  over  whose  lines  it  entitled  the  hold- 
er to  be  carried.  There  was  nothing  in  it  to 
the  effect  that  a  coupon  was  or  should  be  at- 
tached covering  the  outward  passage.  A  cou- 
pon was  attached  below  the  signature  cover- 
ing the  return  x>assage.  It  provided  that  cou- 
pons were  not  good  if  detached.  The  other 
one  of  these  two  tickets  was  before  the 
Springfield  Court  of  Appeals  in  Ferguson  v. 
Missouri  Pacific  Railroad  Company,  144  Mo. 
App.  202,  128  S.  W.  799,  to  which  we  rrfer 
for  further  particulars. 

The  plalnUff,  with  her  husband,  left  the 
train  at  Carthage  without  resistance  be- 
cause the  conductor  refused  to  carry  them  on 
those  tickets.  He  stopped  the  train  about 
10  minutes  at  Carthage,  and  tried  to  get  the 
agent  at  Webb  City  by  telephone,  but  could 
not  He  tried  to  get  the  agent  at  Carthage 
to  issue  another  ticket,  but  did  not  succeed. 
He  then  offered  to  carry  them  to  Nevada 
while  he  would  continue  to  try  to  get  It  fixed 
up,  hut  could  offer  no  assurance  of  success, 
and  Mr.  Ferguson  thought  he  was  as  far 
from  home  as  he  wanted  to  be  under  such 
circumstances.  It  was  between  7  and  8 
o'clock  at  night  and  dark,  with  a  "cold  sleety 
rain."  When  the  train  went  on,  there  was 
no  conveyance  at  the  depot.  They  were 
strangers  in  Carthage,  and  started  out  to 
hunt  the  town;  Mr.  Ferguson  carrying  their 
two  valises,  and  the  plaintiff  carrying  the 
baby.  They  did  not  know  the  direction,  but 
took  the  street  that  looked  the  most  traveled, 
and  came  to  a  hotel,  where  they  remained  all 
night  They  had  given  their  tidcets  to  the 
ccmductor,  and  the  next  morning  they  paid 
their  bot^  blU,  $2.25,  and  bought  new  tick- 
ets, for  which  Mr.  Ferguson  paid  $41.80,  and 
went  on  their  Journey. 

The  conductor  testified: 

"I  was  satisfied  that  some  one  in  the  office  at 
Webb  City  had  sold  them  this  ticket  for  a 
round  trip  ticket  to  Logan,  Kan.,  and  return. 
I  knew  I  could  not  get  the  proper  credit  with 
my  company  for  the  going  trip.  I  knew  that 
there  was  nothing  there  for  me  to  take  to  carry 
them  on.  Yes,  sir ;  the  only  reason  I  could  not 
carry  them  was  because  the  rules  of  my  com- 
pany required  me  to  reject  a  ticket  of  this 
kind." 

The  conductor  was  guilty  of  no  discour- 
tesy. His  attitude  is  described  by  the  plain- 
tiff as  follows: 

"When  he  told  me  to  get  off,  he  looked  kinda 
mad  and  kinda  like  he  hated  it,  too." 

The  car  was  full  of  passengers,  but  this 
does  not  seem  to  have  been  what  troubled 
her.    About  this  she  said: 

"I  think  the  attention  of  the  people  was  at- 
tracted. Haying  to  get  off  made  me  feel  kinda 
nettled— to  think  I  paid  good  money  and  had 
to  get  off." 

They  were  delayed  by  the  episode  24  hours 
In  arriving  at  their  destination. 
The  cause  was  tried  by  the  court  without 
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the  Intervention  of  a  Jury.  It  refused  a  dec- 
laration of  law  upon  the  question  of  exem- 
plary damages  which  was  properly  framed  if 
the  evidence  was  sufficient  to  authorize  the 
submission  of  that  issue.  It  declared  the 
law  to  be  that: 

"There  must  not  be  considered  any  evidence 
on  the  part  of  plaintiff  as  to  her  time  lost." 

It  also  declared  of  its  own  motion  that: 

-"Under  the  evidence  the  plaintiff  is  only  en- 
titled to  receive  as  actual  damages  such  sum  as 
will  reasonably  compensate  her  for  her  trouble 
and  inconvenience  in  beinK  obliged  to  leave  de- 
fendant's train." 

■  It  refused  to  declare  for  plaintiff  that: 
'  "She  Is  entitled  to  such  damages  as  will  rea- 
sonably compensate  her  for  the  inconvenience 
and  trouble  and  indignity  and  humiliation,  if 
any,  resulting  to  her  on  account  of  being  eject- 
ed from  defendant's  train,  if  she  was  ejected 
from  said  train." 

The  court  found  for  plaintiff,  and  assessed 
her  damages  at  $10,  for  which  it  rendered 
Judgment,  and  she  appeals  on  the  sole  ground 
that  the  court  erred  in  the  declarations  given 
and  refused  on  the  question  of  the  assess- 
ment of  damages. 

[1, 2]  1.  The  first  and  most  important  ques- 
tion presented  is  whether  or  not  a  case  was 
made  authorizing  the  submission  of  the  ques- 
tion of  exempl^ary  damages.  To  consider  this 
we  must  refer  to  the  facts  upon  which  that 
issue  of  law  depends. 

The  defendant,  in  its  pleadings,  stands  be- 
liind  its  conductor.  It  denies  that  the  plain- 
tiff became  a  passenger  by  reason  of  the 
contract  it  had  made  witti  her,  and  states. 
In  effect,  that  the  conductor  was  only  acting 
under  its  direction  when  he  refused  to  carry 
her  on  the  train.  We  may  therefore  elimi- 
nate the  conductor  as  an  instrument  by  which 
an  honest  mistake  was  made,  and  substitute 
the  defendant  itself,  which,  with  full  Icnowl- 
edge  of  all  the  facts,  required  the  plaintiff 
to  leare  Its  train  l>efore  arriving  at  her  desti- 
nation. 

These  facts  are  that  at  Webb  City,  before 
her  train  started,  she  entered  into  a  contract 
in  writing  with  the  defendant,  by  which  it 
agreed  to  carry  her  from  that  station  to  Lo- 
gan, starting  on  that  train,  upon  presenta- 
tion of  the  contract  "with  coupons  attached." 
On  its  face  It  purported  to  t>e  in  the  form  of 
an  interline  ticket  to  which  any  number  of 
coupons  to  represent  transportation  on  other 
than  defendant's  lines  might  be  attached,  but 
It  said  nothing  about  any  coupon  being  re- 
quired from  Webb  City  to  Logan,  although 
she  was  required  to  keep  the  ticket  in  her 
possession  and  to  be  identified  by  the  agent 
at  Logan  before  returning.  That  this  ticket, 
as  between  plaintiff  and  defendant,  was  a 
valid  and  complete  contract  for  that  trans- 
portation, there  can  be  no  doubt  That  the 
conductor  knew  it,  he  frankly  stated  in  his 
testimony,  but  he  further  stated  that  he  did 
not  recognize  and  perform  it  because  he 
knew  he  could  not  get  credit  for  it,  and  that 
he  could  not,  the  defendant  admits  in  its 
pleadings.    So  it  Is  in  the  position  of  having 


made  the  contract,  received  full  payment  for 
the  service,  refused  to  perform  it,  and,  after 
having  placed  the  plaintiff  in  an  awkward 
position,  refused  to  relieve  her. 

The  question  is  whether  these  facts  were 
su£Bcient  to  authorize  the  submission  to  the 
Jury  of  the  question  of  exemplary  damag- 
es. In  other  words,  do  they  constitute  evi- 
dence of  malice?  It  cannot  be  claimed  that 
there  is  evidence  of  any  ill  will  or  personal 
desire  to  Injure  plaintiff  on  the  part  of  the 
conductor,  or  that  he  did  not  act  with  courte- 
sy and  consideration  toward  her  throughout 
the  episode.  When  he  told  her  to  get  off, 
he  looked  "kinda  like  he  hated  it"  Xo 
doubt  he  did,  and  it  is  also  true  that  he 
believed  that  he  was  only  obeying  the  per- 
emptory direction  of  his  employer,  which 
comes  here  and  assumes  the  entire  respon- 
sibility. 

[3,  4]  That  its  act  through  him  was  wrong- 
ful, we  have  already  said,  but  to  Justify  the 
infliction  of  punitory  damages  it  must  have 
been  more  than  wrongful ;  it  must  tiave  t>een 
the  intentional  doing  of  a  wrongful  act  with- 
out Just  cause  or  excuse.  McNamara  v. 
Transit  Co.,  182  Mo.  676,  681,  81  S.  W.  880, 
66  L.  R.  A,  486 ;  Goetz  v.  Anibs,  27  Mo.  32 ; 
Summers  v.  Keller,  152  Mo.  App.  626,  133  S. 
W.  1180,  and  cases  cited.  To  use  the  more 
specific  language  of  the  Springfield  Court  of 
Appeals  in  Summers  v.  Keller,  supra,  "the 
wrongdoer  must  have  known  that  his  act 
was  wrong,  and  he  must  have  done  it  to  in- 
flict injury,  or  it  must  have  been  done  under 
such  circumstances  that  the  law  will  Imply 
the  evil  intent";  that  is  to  say,  the  intent 
to  inflict  injury.  In  our  opinion  there  is  no 
evidence  of  such  intent,  either  express  or  by 
implication  of  law  in  this  case.  The  implica- 
tion is  rather  that  the  rule  which  is  the 
foundation  of  the  wrong  was  honestly  made 
with  the  purpose  and  expectati<Mi  that  it 
would  promote  the  passenger  service  of  the 
defendant  in  the  interest  of  all  concerned, 
and  without  considering  the  wrong  it  might 
work  through  the  carelessness  or  ignorance 
of  its  agents.  It  was  not  contemplated  that 
it  would  come  in  conflict  with  that  other 
rule,  which  lies  at  the  foundation  of  com- 
mercial integrity,  that  to  render  the  service 
for  which  one  has  contracted  and  received 
payment  is  the  duty  to  which  all  other  con- 
siderations within  the  control  of  the  party 
so  bound  are  subordinate.  It  does  c<»iflict 
with  that  rule,  however,  and,  while  the  de- 
fendant is  not  responsible  by  way  of  punish- 
ment for  its  mistake  in  Judgment,  it  must 
make  the  plaintiff  whole  as  nearly  as  possi- 
ble In  damages. 

[S,  6]  2.  Among  the  duties  assumed  by  de- 
fendant toward  plaintiff  in  this  contract  was 
to  carry  her  to  her  destination  without  un- 
necessary delay,  to  afford  her  the  necessary 
and  usual  facilities  for  her  comfort  durbig 
the  Journey,  having  reference  t»  the  condi- 
tions under  which  she  traveled,  and  to  treat 
her  with  civility,  and  the  consideration  due 
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to  tbe  fact  that  as  a  passoiger  her  facilities 
for  travel  were  in  Its  keeping.    For  the  dis- 
cbarge of  these  duties,  the  defendant  was 
answerable.    Among  the  conditions  for  which 
it  was  bound  to  have  due  regard  was  her  sex, 
n-itli  whatever  of  physical  disability  it  in- 
cluded.    Another  was  the  baby,   with  the 
comfort  of  whom  she  was  charged,  and  whom 
she  must  carry  in  her  arms  whenever  her 
movements   required   it.     Another   was   the 
cliaracter  of  the  weather  she  must  encounter 
if  required  to  leave  the  train.    Among  the 
wrongs  done  her  was  that  she  was  told  by 
the  conductor  in  the  presence  of  the  passen- 
gers of  a  well-filled  car  that  she  was  wrong- 
fully attempting  to  ride  upon  a  ticket  that 
did  not  entitle  her  to  that  right,  and  that 
be  could  not  cany  her  on  the  train  unless 
she  paid  her  fare.    This  carried  the  insinua- 
tion that  she  was  wrongfully  attempting  to 
get  service  from  the  defendant  to  which  she 
was  not  entitled.    A  false  accusaticm  is  none 
the  less  stinging  when  expressed  in  courteous 
language.    Aa  held  by  the  Sprlngfl^d  Coort 
of  Appeals  in  Ferguson  v.  Railroad,  supra, 
she  was  under  no  obligation  to  submit  to 
extortion  for  the  purpose  of  being  permitted 
to  remain  upon  the  train  where  she  had  al- 
ready purchased  the  right  to  be.    From  be- 
ing compelled  to  leave  the  train,  she  was 
compelled  to  remain  on  the  road  with  her 
child  24  hours  longer  than  would  have  been 
the  case  had  the  defendant  perfortaed  its 
duty,  suffering  the  discomforts  attending  the 
delay.    She  was  left  in  the  depot  in  a  strange 
city,  on  a  dark,  cold,  and  sfleetlng  night,  with- 
out transportation  at  hand  to  take  her  to  a 
hotel,  and  without  directions  as  to  how  to 
mitigate  the  discomfort  of  the  situation ;  and 
on  foot  carried  her  baby  through  the  rain  in 
search  of  accommodations  for  the  night. 

Compelling  the  plaintiff  to  leave  the  train 
with  her  baby  on  such  a  night,  so  that  she 
had  to  carry  the  child  through  the  streets 
of  a  strange  town,  was  a  physical  injury  In 
the  same  sense  as  would  be  the  infliction  of 
the  same  discomfort  by  a  blow.     Although 
this  action  has  Its  foundation  In  the  relation 
of  passenger  and  carrier  under  the  contract 
expressed  by  the  ticket,  yet  the  injury  com- 
plained of  is  not  a  mere  breach  of  contract 
for  which  the  defehdant  is  bound  to  respond 
only  in  the  pecuniary  value  of  the  contract 
right   which  is   the  subject  of  the  injury. 
Whatever  their  respective  rights  had  been  at 
the  time  the  ticket  was  signed  and  delivered, 
when   the   plaintiff  entered  the  defendant's 
train  by  the  right  expressed  on  its  face,  the 
relation  of  passenger  and  carrier  existed  be- 
tween  them,   by  which  the  defendant  was 
bound  not  only  to  carry  her  to  her  destina- 
tion, but  to  extend  to  her  aU  the  courtesy, 
care,   and  protection  required  by  that  rela- 
tion.    The  moment  the  train  moved  a  new 
situation  was  created,  and.  If  the  defendant 
compelled  her  to  alight  before  it  arrived  at 
her   destination,   the  act  was  not  a  mere 


breach  of  the  ccmtract  by  failure  or  refusal 
to  perform  it,  but  an  independent  tort  by 
which  the  defendant  became  liable  to  re- 
spond in  damages  as  a  tort-feasor,  not  only 
for  the  physical  injury,  pain,  and  discomfort, 
but  the  annoyance  and  delay  to  which  she 
had  been  subjected  by  being  left  at  a  place 
to  which  she  did  not  want  to  go,  and  the  In- 
dignity done  her  by  the  wrongful  accusation 
and  expulsion.  G.  &  A.  Railroad  Co.  v. 
Flagg,  43  111.  364,  92  Am.  Dec.  133.  In  men- 
tioning the  damages  for  delay,  we  have  no 
reference  to  the  money  value  of  the  plaln- 
tifPs  time,  but  only  to  the  discomfort  inci- 
dent to  prolonging  the  conditions  of  travel 
with  her  diUd. 

[7]  The  court,  by  a  declaration  of  law  0v- 
en  of  its  own  motion,  stated  that: 

"The  plaintiff  5s  only  entitled  to  recover  as 
actual  damages  such  sum  aa  will  reasonably 
compensate  her  for  her  trouble  and  inconven- 
ience in  being  required  to  leave  defendant's 
train," 

It  then  assessed  her  damages  at  $10,  for 
which  Judgment  was  entered.  This  declara- 
tion liad  no  uncertain  meaning  in  the  respect 
that  it  limited  the  matter  which  the  court 
left  itself  at  liberty  to  consider  and  did  con- 
sider, to  those  things  that  came  definitely 
within  the  deslguation  of  "trouble"  and  "in- 
convenience." It  may  be  that  it  Iiad  in  mind 
the  very  broadest  meaning  for  these  two 
words ;  that  the  word  "trouble"  Included  ev- 
ery kind  of  human  affliction,  dificomfort, 
and  distress  in  mind  and  body.  But  there  is 
a  further  limitation  here  that  seems  to  us 
narrower  and  more  specific.  It  does  not  ap- 
ply to  all  troubles  that  may  have  come  to 
plaintiff  as  a  direct  result  of  being  required 
to  leave  the  train,  or  from  being  required  to 
leave  it,  but  in  the  very  act  of  the  require- 
ment. It  would  be  a  broad  grammatical 
construction  of  this  declaration  to  say  that 
it  followed  her  down  the  steps  of  the  car  to 
the  platform  upon  which  she  had  been  left, 
to  the  place  where  her  physical  troubles  real- 
ly began;  but  we  may  assume  that  it  did  so, 
and  the  restriction  remains  that  demon- 
strates its  error. 

[I]  The  court  also  In  a  separate  instruc- 
tion  pledged  itself  not  to  consider  "any  evi- 
dence on  the  part  of  the  plaintiff  as  to  her 
time  lost."  No  evidence  was  introduced  in 
any  way  referring  to  the  value  of  her  time, 
and  the  obvious  and  only  meaning  it  could 
have  had,  applicable  to  the  evidence,  was 
that  the  fact  that  she  was  detained  about 
24  hours,  during  which  time  she  had  to  care 
for  herself  and  baby  under  traveling  condi- 
tions, was  not  to  be  considered  for  any  pur- 
pose in  the  assessment  of  damages.  The  de- 
fendant recognized,  however,  that  delay  was 
in  Issue,  by  introducing  evidence  that,  if  the 
train  upon  which  plaintiff  left  Carthage 
made  its  connections  at  Kansas  City  and 
Downs,  the  delay  would  not  have  occurred; 
but  Introduced  no  evidence  tending  to  dis- 
prove the  testimony  of  Mr.  Ferguson  that 
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the  cotmecdon  was  lost  and  that  the  delay 
did  occur.  This  declaration  should  not  hare 
been  given. 

The  court  in  assessing  the  plaintiff's  dam- 
ages should  have  taken  into  Its  consideration 
the  mental  distress,  tf  any  there  was,  inflict- 
ed by  the  charge  of  the  conductor  in  the 
presence  of  the  passengers  that  she  was 
wrongfully  attempting  to  obtain  transporta- 
tion, and  being  compelled  to  leave  the  car 
under  that  charge,  together  with  the  physical 
and  mental  dlscomffort  and  distress,  if  any, 
necessarily  caused  by  being  compelled  to 
leave  the  train  at  Carthage  under  the  cir- 
cumstances and  conditions  existing  and 
known  to  the  conductor,  including  that  re- 
sulting from  any  necessary  prolongation  of 
her  journey  thereby. 

Being  satisfied  from  the  instructions  given 
that  this  was  not  done,  the  judgment  is  re- 
versed, and  the  cause  remanded. 

RAILEY,  C.,  having  been  of  counsel,  did 
not  sit  In  the  case. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C,  is  adopted  as  the  opinion  of 
the  court  All  concur,  except  WOODSON, 
J.,  who  dissents  in  separate  opinion. 

WOODSON,  J.  (dissenting).  Near  top  of 
page  6  of  the  opinion,  >-  it  is  stated  that  at 
Webb  City,  before  the  train  started,  the  de- 
fendant entered  Into  a  written  contract  with 
the  plaintiff  agreeing  to  carry  her  to  Logan, 
Kan.,  for  so  much  money. 

I  resi)ectfuUy  suggest  that  that  statement 
Is  not  sustained  by  tbe  evidence  nor  by  the 
statement  of  the  facts,  as  made  by  our  learn- 
ed comnjlssioner.  While  we  may  conclude 
from  the  answer  of  defendant  and  the  evi- 
dence in  the  case  that  the  company  agreed 
to  carry  the  plaintiff  to  Logan,  Kan.,  yet 
that  agreement  was  not  in  writing  (or  print- 
ing, which  was  the  same  thing),  though  evi- 
dently it  was  the  intention  of  the  parties  to 
carry  her  both  ways,  judging  from  what  was 
there  said  and  done,  taken  in  connection 
with  the  well-known  practice  in  such  cases, 
viz.,  to  pay  the  money  for  the  transportation 
or  ticket  and  receive  a  writtai  or  printed 
ticket  in  return  therefor,  with  coupons  at- 
tached, stating  that  it  is  good  from  one  point 
to  another,  both  named;  and  as  appears 
from  this  record,  as  before  stated,  the  par- 
ties intended  to  contract  for  a  return  trip, 
but  neglected  to  attach  the  outgoing  coupon. 
But,  be  that  as  it  may,  there  was  no  written 
or  printed  contract  to  carry  the  plaintiff 
from  Webb  City.  Mo.,  to  Logan,  Kan.  In 
fact,  the  failure  of  the  company  to  reduce 
that  contract  to  writing  (or  printing)  was  the 
sole  cause  of  this  entire  trouble.  I  am  there- 
fore of  the  opinion  that  the  erroneous  state- 
ment, as  I  view  it,  should  be  corrected. 

I  am  also  of  the  opinion  that  the  instruc- 
tion of  the  trial  court  limiting  the  plaintiff's 


right  to  recover  "for  inconvenience  and  trou- 
ble and  indignity  and  humiliation"  was  er- 
roneous. Clearly  the  company  had  agreed  to 
carry  the  plaintiff  from  Webb  City,  Mo.,  to 
Ix>gan,  Kan.  (though  not  in  writing,  through 
tbe  mistake  of  ticket  agent),  and  the  conduc- 
tor knew  that  fact  from  the  facts  and  cir- 
cumstances given  in  evidoice.  He  so  stated 
pa  effect  and  tried  to  correct  it.  Under  those 
facts,  be  knowingly,  which  of  course  was 
wantonly,  ejected  her  frcHn  the  train  in  the 
presence  and  hearing  of  the  passengers. 
However,  the  missing  coupon  evidently  af- 
fected his  judgmoit  This  Implies  malice, 
though  ameliorated,  I  confess,  if  in  good 
faith  and  without  actual  malice  he  exercised 
his  best  judgment  in  a  courteous  and  gentle- 
manly conduct  as  the  evidence  tended  to 
show.  But,  upon  the  other  hand,  if  the  en- 
tire contract  was  in  writing,  and  there  was 
no  omission  or  missing  link  in  Its  writtoi 
terms,  as  tbe  majority  opinion  states,  then 
the  courtesy  and  gentlemanly  conduct  of  the 
conductor  exercised  in  ejecting  the  plaintiff 
from  the  train  would  not  mitigate  the  dam- 
ages. 


SMALLET  V.  DENT  COUNTY.    (No.  1734a) 

(Supreme  (3ourt  of  Missouri,  Division  No.  1. 

June  1,  1915.) 

Clkeks  of  Cocbts  «=»28  —  Recordiebs— Of- 
fice Expense — "Fubnittjbe." 

R.  S.  1909,  §  2681,  declares  that  the  clerk 
of  the  circuit  court  shall  provide  suitable  sta- 
tionery and  furniture.  Section  2682  provides 
for  the  clerk's  allowances,  while  section  2083 
declares  that  each  clerk  shall  keep  his  office  at 
such  place  as  the  court  shall  direct,  not  more 
than  200  yards  from  the  courthouse.  Sections 
10365  and  10366,  respectively,  provide  that 
the  recorder  shall  keep  his  office  at  the  seat 
of  justice,  and  that  tbe  circuit  clerks  shall  be 
ex  officio  recorders  in  their  respective  counties. 
A  circuit  clerk  and  ex  officio  recorder  maintain- 
ed a  telephone  which  was  necessary  for  the  con- 
venience of  the  public  and  to  transact  hia  busi- 
ness. Beld  that,  as  "furniture"  may  be  defined 
as  supplies  and  equipment,  the  telephone  could 
be  considered  as  a  necessary  article  of  furni- 
ture; and  hence  the  county  was  liable  for  the 
telephone  charges. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  (  59;   Dec.  Dig.  «=>28. 

For  other  definitions,  see  Words  and  Phrases, 
IHrst  and  Second  Series,  Furniture.] 

Appeal  from  Circuit  Court,  Dent  County ; 
JJ.  B.  Woodside,  Judge. 

Action  by  O.  A.  Smalley  against  Dent 
County.  From  a  Judgm^it  for  defendant 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Appellant  on  October  27,  1911,  while  dr- 
cnlt  clerk  and  ex  officio  recorder  of  deeds  In 
above  county,  sued  defendant  for  $100.20, 
paid  as  rent  for  a  telephone  maintained  In 
his  said  office  for  the  use  of  the  public. 

The  petition,  after  setting  out  certain  pre- 
liminary facts,  alleges  that  plaintiff  kept  and 
maintained  his  office  in  the  city  of  Salem,  the 
county  seat. of  said  county,  and  that  he  had 
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provided  and  maintained  suitable  books,  reo- 
ords,  stationery,  etc.,  therein.  He  alleged 
that  the  demands  of  his  office  required  the 
installing  of  a  telephone  therein  to  facilitate 
tbe  business  of  said  office  and  the  business 
of  tbe  people  of  said  county.  The  petition 
sets  out  an  itemized  statement  of  the  amount 
aforesaid,  paid  by  plaintiff  for  the  use  and 
rental  of  said  telephone,  from  January  1, 
1807,  to  February  15, 1911.  It  is  averred  that 
demand  was  made  for  the  payment  of  above 
snm  and  payment  refused.  Judgment  was 
asked  for  said  sum  of  9100.20,  etc. 

Defendant  answered,  and  alleged  therein: 
(1)  That  there '  was  no  contract,  either  ex- 
pressed or  implied,  between  plaintiff  and  de- 
fendant, for  the  purchase  and  use  of  the 
telephone  mentioned  in  petition.  (2)  That  the 
county  court  never  gave  plaintiff  authority  to 
contract  with  the  telephone  company  for  the 
purchase  and  use  of  Its  telephones,  and,  If 
plaintiff  purchased  and  used  said  phones, 
be  did  so  on  his  own  account,  and  for  which 
defendant  was  not  responsible.  (3)  That  the 
purchase  and  use  of  the  phone  as  claimed  by 
plaintiff,  was  not  a  necessity,  but  only  a  lux- 
nry,  for  which  defendant  is.  not  responsible, 
and  for  which  its  county  court  refuses  to 
pay.  (4)  That  defendant  cannot  be  held  re- 
sponsible for  such  bill  unless  Its  county  court 
was  consulted,  found  the  same  upon  investi- 
gation to  be  a  necessity,  and  authorized  the 
incurring  of  said  debt,  which  was  not  done 
in  this  case. 

The  reply  denied  the  allegations  of  said 
answer. 

The  case  was  tried  before  a  Jury,  and  the 
latter  returned  a  verdict  In  favor  of  defend- 
ant Plaintiff  filed  motion  (or  new  trial  in 
due  time,  and,  the  same  having  been  overrul- 
ed, tbe  cause  was  duly  appealed  to  this  court, 
and  stands  for  review  here  upon  the  merits. 

The  record  tends  to  show  the  following 
facts: 

Dent  county  has  a  population  of  13256,  ac- 
cording to  census  of  1910.  Salem  is  the 
county  seat,  situated  near  the  center  of  the 
coon^,  and  contains  about  ^,000  Inhabitants. 

The  Salem  Telephone  Exchange  operates 
a  telephone  system  in  Salem  and  Dent  coun- 
ty. It  has  connection  through  the  Bell  phone 
with  other  towns  in  Missouri  and  elsewhere. 
Tbe  Salem  Telephone  Elschange  had  about 
30  lines  extending  from  Salem  to  various 
parts  of  said  county,  with  an  average  of 
20  subscribers  to  each  line.  There  were 
other  telephone  lines  in  said  county,  not 
operated  by  the  Salem  Exchange,  but  any 
one  on  these  lines  could  be  connected  with 
and  reach  Salem  through  some  of  the  vari- 
ous lines  operated  by  the  Salem  Telephone 
Exchange.  The  above  was  in  addition  to  the 
town  service  of  Salem,  where  practically  all 
of  the  offices,  business  houses,  and  residences 
have  phones. 

Hie  circuit  clerk  of  said  county,  by  opera- 
tion of  law,  is  also  made  the  recorder  of 
deeds  therein,    He  is  also  leQulred  to  issue 


marriage  licenses,  when  applicants  for  same 
are  entitled  thereto.  His  office  is  in  the  court- 
house at  Salem.  He  was  elected  and  took 
possession  of  said  office  on  January  7,  190T. 
He  was  re-elected,  and  was  filling  his  sec- 
ond term,  when  this  action  was  tried  in  the 
court  below. 

When  plaintiff  first  took  charge  of  said 
office,  he  found  a  phone  there,  which  had  been 
installed  by  his  predecessor,  Horsman.  The 
latter  had  a  desk  phone  in  said  office,  for 
which  he  had  paid  the  Salem  Telephone  Ex- 
change $5  in  addition  to  the  monthly  rent- 
al of  the  phone.  Plaintiff  took  over  the  desk 
phone,  paying  Horsman  ¥5  therefor,  and  the 
phone  services  were  continued.  The  tele- 
phone rates  paid  by  plaintiff,  and  sued  for 
herein,  were  the  usual  rates  paid  by  other 
renters  of  office  telephones  in  Salem. 

Plaintiff  presented  his  bill  to  tbe  county 
court  for  above  service.  In  February,  1911, 
at  the  conclusion  of  his  first  term  of  office. 
Plaintiff  did  not  receive  for  his  services  as 
clerk  and  recorder  aforesaid  any  more  tluin 
$1,100  per  annum,  payable  out  of  the  teea 
of  his  office.  He  was  also  allowed  compen- 
sation tor  a  deputy  not  to  exceed  $700  per 
annum.  After  taking  out  his  own  salary  and 
that  of  his  deputy  for  the  years  1907-1910 
(being  same  years  during  which  plaintiff's 
telephone  blU  accrued),  he  paid  over  to  said 
county,  on  his  final  settlement,  $2,564.69.  The 
evidence  tends  to  show  that  no  money  was 
ever  paid  into  the  treasury  of  said  county, 
as  excess  fees  collected  by  any  other  drcnit 
clerk,  etc. 

There  were  filed  in  tbe  office  of  said  circuit 
clerk  between  SHX)  and  300  cases  per  year. 
During  the  time  said  telephone  service  was 
paid  for  by  plaintiff,  there  were  filed  in  tbe 
<^ce  of  the  latter  about  800  or  900  cases. 

The  undisputed  testimcmy  of  numerous  wltr 
neeses,  who  were  dally  and  constant  visitors 
at  tbe  office  of  circuit  clerk  and  recorder  of 
deeds  for  said  county,  many  of  them  sp^id- 
ing  hours  during  each  day,  examining  rec- 
ords and  files  In  that  office,  developed  tbe 
fact  that  the  telephone  therein  was  ta  con- 
stant use ;  that  numerous  calls  came  to  said 
office,  from  within  and  outside  of  Salem,  re- 
lating to  public  business,  of  the  inhabitants 
of  said  county,  with  said  office ;  that  plaintiff 
answered  these  calls,  and  furnished  the  de- 
sired infonuation  when  he  could  do  so. 

The  foregoing  is  a  fair  synopsis  of  the  case 
as  It  was  presented  in  the  trial  court.  The 
instructions  given  and  refused  will  be  con- 
sidered In  the  opinion  which  is  to  follow. 

Oratla  E.  Woodslde  Monegan,  for  appel- 
lant 

RAILET,  O.  (after  stating  tbe  facts  as 
above).  "It  Is  admitted,  In  open  court,  by 
and  between  counsel  for  plaintiff  and  defend- 
ant, that  Dent  county.  Mo.,  is  financially  able 
to  pay  the  bill  sued  on.  It  It  la  liable  there- 
for." 
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The  above  admission  was  made  at  tbe  com- 
mencement of  the  trial  below. 

Sections  2681  to  2683,  Inclusive,  R.  S.  1909, 
read  as  follows : 

"Sec.  2681.  Office  Supplies— Duties  Relating 
to. — Each  clerk  shall  preserve  the  seal  and 
other  property  belonging  to  his  office,  and  shall 
provide  and  preserve  suitable  books,  stationery 
and  furniture  for  his  office,  and  keep  a  correct 
account  thereof;  and  each  court  shall  audit 
such  accounts,  and  allow  such  as  shall  be  rea- 
sonable ;  but  no  article  charged  on  any  such 
account  shall  be  allowed  unless  it  properly 
comes  within  the  description  of  those  expressly 
named,  except  for  fuel  furnished  for  such  office, 
for  which  the  court  shall  make  a  reasonable 
allowance. 

"Sec.  2682.  Allowances,  How  Paid.— All  such 
allowances  made  to  tbe  clerk  of  the  Supreme 
Court  shall  be  paid  by  the  state,  and  those  made 
to  other  clerks  by  the  proper  county. 

"Sec.  2683.  Office  and  Records,  Where  Kept 
— Each  clerk  shall  keep  his  office  at  such  place 
as  the  court  shall  direct,  not  to  be  more  than 
two  hundred  yards  from  the  courthouse  or  per- 
manent place  of  holding  the  court  of  which  he 
is  clerk,  and  shall  there  keep  the  records,  pa- 
pers, seal  and  property  belonging  to  his  office 
and  transact  his  official  business." 

Sections  10365  and  10366,  R.  S.  1909,  read 
as  follows: 

"Sec.  10365.  Office,  Where  Kept— The  re- 
corder shall  keep  his  office  at  tbe  seat  of  jus- 
tice, and  the  county  court  shall  provide  the 
same  with  suitable  books,  in  which  the  recorder 
shall  record  all  instruments  of  writing  author- 
ized and  required  to  be  recorded.  If  there  is 
no  courthouse  or  other  suitable  county  building 
at  the  seat  of  justice,  the  county  court  shall 
provide  an  office  for  the  recorder  at  any  other 
place  in  the  county  where  there  is  a  courthouse 
and  courts  of  record  are  held. 

'•Sec.  10366.  Circuit  Clerks  to  be  Ex  Officio 
Recorders. — The  clerks  of  the  circuit  courts  shall 
be  ex  officio  recorders  in  their  respective  coun- 
Ues." 

Section  2681,  Revised  Statutes  1909,  1^ 
mandatory  in  its  terms,  and  requires  each 
circuit  clerk  to  provide  suitable  furniture  for 
his  office.  This  section  contemplates  that 
those  conveniences  which  have  grown  to  be 
a  matter  of  public  necessity,  unless  pro- 
hibited by  said  section,  should  be  furnished 
and  paid  for  by  the  county. 

Mr.  Webster,  in  his  Unabridged  Interna- 
tional Dictionary,  thus  defines  "furniture": 
"Supplies;  outfit;  equipment"  In  this  age 
of  progression  the  telephone  is  as  necessary 
as  any  other  furniture  or  implements  which 
might  be  used  in  the  clerk's  ofllce.  The  rec- 
ord discloses  that  the  telephone  was  a  pub- 
lic necessity,  and  that  the  community  would 
have  suffered  great  inconvenience,  had  they 
been  deprived  of  the  use  of  the  telephone 
mentioned  in  the  case  at  bar.  This  court, 
in  no  uncertain  language,  has  designated  the 
telephone  as  a  necessity,  in  re8i>ect  to  these 
public  offices. 

In  Skowhegan  Bank  ▼.  Farrar,  46  Me.  296, 
loc.  cit,  it  was  held  that  a  safe  was  includ- 
ed In  a  mortgage  described  in  the  property 
conveyed  as  "all  the  desks,  chairs,  chests, 
trunks  and  office  furniture."  The  conclusion 
reached  in  above  opinion  is  applicable  to  the 
case  under  consideration  here.  If  a  safe  can 
be  considered  as  a  part  of  office  furniture, 


without  being  expressly  named  as  sncli,  we 
can  conceive  of  no  reason  why  a  telephone, 
which  is  a  matter  of  necessity,  shoald  not  be 
considered  a  part  of  the  furniture  required 
by  section  2681,  supra.  Said  section  not  only 
requires  furniture  to  be  furnished,  but  also 
provides  that  it  must  be  suitable.  In  other 
words,  the  Legislature  had  in  mind  the  pob- 
lie  convenience  and  was  desirous  of  having 
those  things  furnished  which  were  necessai; 
and  beneficial  In  the  transaction  of  public 
business. 

In  Ewing  v.  Vernon  Co.,  216  Mo.  loc.  dt 
C92,  116  S.  W.  621,  Judge  Lamm,  In  referring 
to  the  recorder's  act  of  this  state,  said: 

"There  is  not  a  word  in  the  chapter  (chapter 
147)  relating  to  providing  chairs,  desks,  pens, 
ink,  stationery,  stoves,  racks,  tables,  spittoons, 
or  other  office  paraphernalia.  There  is  even 
no  word  relating  to  a  room  in  which  to  keep  his 
office  or  fuel  to  heat  it.  But  when  we  read 
other  provisions  of  tbe  general  statutes  relating 
to  building  a  courthouse  and  beed  the  under- 
lying theory  that  county  offices  should  be  kept 
there,  all  questions  relating  to  a  room  vanish; 
and  when  we  read  in  section  9(K>7  that  the  re- 
corder of  deeds  must  give  a  bond  conditioned 
that  he  will  deliver  up  to  his  successor,  among 
other  things,  'the  furniture  and  apparatus  be- 
longing to  the  office,  whole,  safe,  and  undefaced,* 
we  but  gather  (what  we  knew  before)  that  the 
furniture  and  apparatus  do  not  belong  to  the 
recorder,  but  to  the  county,  and  under  Revised 
Statutes  1899,  §  1777,  are  under  the  control 
and  management  of  the  county  court.  Turnin^r 
to  other  cognate  sections,  it  becomes  plain  that, 
unless  the  Legislature  deliberately  planned  to 
legislate  against  recorders  and  in  favor  of  other 
county  officers  (an  unthinkable  position),  it  be- 
comes plain  that  the  county  is  to  furnish  the 
necessaries  in  furniture,  fixtures,  etc,  to  pre- 
serve the  county  records  and  make  them  ngable 
by  and  useful  to  the  general  public.  No  one 
reading  statutes  relating  to  clerks,  probate 
judges,  etc.,  can  come  to  any  other  conclusion." 

In  the  case  Just  cited,  this  division,  speak- 
ing through  Judge  Lamm,  held  that  it  was 
the  duty  of  Vernon  county  to  furnish  and 
pay  for  the  necessary  janitor  service  furnish- 
ed the  recorder  of  said  county,  and  likewise 
to  pay  for  the  stumps  necessarily  used  in 
the  transaction  of  tbe  business  of  bis  said 
office.     There  Is  nothing  in  either  the  sher- 
iff's act  or  that  of  the  recorder  which  au- 
thorized, in  direct  terms,  the  payment   of 
janitor  expenses  or  for  stamps.     The  court, 
however,  took  the  position  tliat  these  were 
matters  of  necessity,  and  that  snch  expense 
was  incurred  for  the  benefit  of  the  public. 
It  was  therefore  held  that  the  county   of 
Vernon  should  pay  for  such  service  and  for 
the  stamps  aforesaid. 

In  Motley  v.  Pike  County,  233  Mo.  46.  47. 
loc.  clt,  135  S.  W.  39,  40,  Judge  Graves  said : 

"Xor  do  we  think  there  was  error  in  the  al- 
lowance for  telephone  service.  The  term  'other 
necessaries,'  as  used  in  the  statute,  is  suffi- 
ciently broad  to  cover  this  item.  We  are  not 
living  in  the  'dark  ages,'  but  in  a  day  of  pro- 
gressiveness  and  enlightenment.  Modern  busi- 
ness is  transacted  by  modem  means  and  meth- 
ods. In  this  day  of  the  world  the  use  of  the 
telephone  is  in  many  instances  as  much  of  a 
necessity  in  the  transaction  of  both  public  and 
private  business  as  is  the  postal  service.  The 
use  of  the  telephone  has  passed  the  period  of 
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mere  convenienc*.  It  has  reached  the  period 
of  necessity.  We  are  of  opinion  that  the  plain- 
tiff, with  the  power  to  furnish  his  office  with 
'other  necessaries,'  had  the  right  to  engage  tele- 
phone services  to  facilitate  the  business  of  his 
office  with  the  general  public.  The  testimony  is 
tliat  it  was  necessary,  but  even  without  testi- 
mony we  would  have  to  know  what  the  general 
public  knows  with  reference  to  a  matter  of  this 
kind." 

To  the  same  effect  In  principle  are  Hark- 
reader  t.  Vernon  Co.,  216  Mo.  696,  116  S.  W. 
523;  Sayler  t.  Nodaway  County,  159  Mo. 
520,  60  S.  W.  1057. 

We  bave  reached  the  conclusion,  from  the 
examination  of  the  foregoing  authorities, 
that  the  telephone  was  not  only  a  public  ne- 
cessity in  the  circuit  clerk's  office  In  Dent 
county,  but  that  the  same  should  hare  been 
maintained  by  the  county,  at  Its  expense,  as 
a  part  of  the  furniture  of  said  office. 

In  view  of  the  undisputed  facts  disclosed 
by  the  record,  In  connection  with  the  law  as 
declared,  supra,  the  trial  court  erred  in  re- 
fusing plaintiff's  instruction,  which  reads  as 
follows : 

"It  is  admitted  in  open  court  that  the  county 
was  able,  financially,  to  furnish  a  telephone  in 
the  office  of  the  circuit  clerk  of  Dent  county, 
Mo.,  at  the  time  for  which  the  rent  of  the  tele- 
phone is  sued  for,  and,  under  the  evidence  in 
this  case,  such  telephone  was  reasonably  neces- 
sary for  the  transaction  of  the  public  business 
in  said  office,  and  you  will  therefore  find  the 
issues  for  the  plaintiff  and  assess  his  damages 
at  such  sum  as  you  find,  from  the  evidence, 
was  the  reasonable  rental  value  of  socb  tele- 
phone in  the  said  office  for  the  time  for  which 
he  had  it  installed." 

It  is  unnecessary  to  consider  the  other 
Instructions  given  or  refused. 

The  judgment  of  the  trial  court  Is  reversed 
on  account  of  refusal  of  above  instruction, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  grant  plaintiff  a  new  trial, 
and  to  proceed  with  the  case  thereafter.  In 
conformity   with  the  views  here  expressed. 

BBOWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEY,  C,  Is  adopted  as  the  opinion  of  the 
court.    All  concur. 


CARSON  et  aL  v.  WOODS  et  al. 
(No.  17287.) 

(Supreme  Court  of  Missouri,  Division  No.  1, 

June  1,  1915.) 
1.  AiTERATiow  OP  Instruments  «=»8— Mate- 

MALITY    OF    AiTEBATION— ErFEOT    OK     VA- 
LIDITT. 

Where  a  contract  for  the  conveyance  of 
land  was  signed  by  the  owner  but  not  T»-it- 
nessed,  the  subsequent  addition  by  the  grantee 
of  his  name  as  witness,  not  made  in  the  pres- 
ence of  the  ^antor  nor  with  her  consent,  was 
such  a  material  change  as  to  invalidate  the  in- 
strument 

[Ed.  Note.— For  other  cases,   see  Alteration 
of  Instruments,  Cent  Dig.  §{  40-46 ;  Dec.  Dig. 


2.  CoNTBACiB  «=>37— Fsoor  or  Wbitten  In- 

STKUMENT— SUBSCBIBINQ  WITNESSES. 

Kev.  St  1009,  i  2803,  providing  that  the 
certificate  of  proof  of  the  execution  of  a  writ- 
ten instrument  shall  set  forth,  among  other 
things,  that  the  witness  subscribed  his  name  to 
the  instrument  as  a  witness  thereof,  contem- 
plates that  the  act  of  signing  as  a  subscrib- 
ing witness  must  be  contemporaneous  with  the 
execution  of  the  instrument,  and  must  be  with 
the  knowledge  and  consent  of  the  party  execut- 
ing it 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  167;   Dec.  Dig.  <8=>37.J 

3.  Alteration  of  Instbuhbnts  4=>2— Mate- 
BiAUTT  OF  Chanoe— Intent. 

The  smallest  material  change  in  a  written 
instrument  will  invalidate  it,  without  regard 
to  the  intent  with  which  the  change  is  made. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  §{  1-4;  Dec.  Dig. 
«=»2.] 

4.  Specific  Pebfobhanck  *=»89  — Right  to 
Relief— Altebation  of  Instbuments. 

The  owner  of  real  estate  authorized  certain 
agents  to  sell  it,  which  they  subsequently  did, 
and  the  purchasers  were  directed  to  appear 
and  enter  into  a  written  contract.  Before  such 
contract  was  signed,  the  owner  executed  a  con- 
tract to  sell  the  same  land  to  plaintiff.  To  this 
contract  plaintiff  wrongfully  added  his  name 
OS  witness  and  had  it  acknowledged  and  put 
on  record.  The  owner  subsequently  executed 
a  deed  to  the  purchasers  from  the  agents.  Held, 
that  the  specific  performance  of  the  contract 
with  plaintiff  was  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  227;   Dec.  Dig.  <S=>89.] 

5.  Speoifio  Pebfobvance  4=sg— Natdbe  and 
Grounds— Discbetion  op  Cotibt. 

Specific  performance  it  not  an  absolute 
right,  but  is  within  the  sound  legal  discretion 
of  the  chancellor. 

[Kd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §i  17,  18 ;  Dec  Dig.  «=»8.] 

6.  Specific     Perfobkanob     ^=>89  —  Oood 
Faith— Fraud. 

One  who  fraudulently  alters  a  written 
contract  for  the  sale  of  real  estate  cannot  have 
specific  performance  thereof,  under  the  rule 
that  they  who  seek  equity  must  come  with  dean 
hands. 

[Kd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  227;  Dec.  Dig.  «=» 
89.] 

Api)eal  from  Circuit  Court,  Howard  Coun- 
ty;   Alex.  H.  Waller,  Judge. 

Action  by  George  H.  Carson  and  another 
against  Rowena  W.  Woods  and  others.  There 
was  a  Judgment  for  defendants,  which  was 
set  aside,  and,  from  an  order  granting  a 
new  trial,  defendants  appeaL  Reversed  and 
Judgment  directed. 

R.  M.  Bagby  and  Sam  O.  Major,  both  of 
Fayette,  and  W.  M.  Williams,  of  Boonevllle, 
for  appellants.  A.  W.  Walker  and  W.  C. 
Arline,  both  of  Fayette,  and  Ed.  B.  Yates,  of 
Kansas  City,  for  respondents. 

GRAVEIS,  J.  Action  for  spedBc  perform- 
ance of  a  contract  for  sale  of  real  estate. 
Plaintiffs  are  father  and  son.  It  Is  charged 
that  whilst  George  H.  Carson,  the  father, 
made  the  contract  for  purchase  with  the  de- 
fendant Rowena  Woods,  such  contract  was 
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made  for  the  benefit  of  the  son,  William  Oar- 
son,  and  hence  the  two  join  as  plaintiffs. 

The  petition  counts  upon  the  following  writ- 
ten memoranda  of  the  contract: 
"$500.00         Fayette,  Missouri,  Oct.  2,  1911. 

"Receiyed  of  George  H.  Carson  five  hundred 
dollars,  part  payment  of  purchase  price  of  ?11,- 
600.00  on  my  farm  of  160  acres,  more  or  less, 
being  the  northwest  quarter  of  N.  M.  survey 
2406,  and  about  3V4  miles  southwest  of  Fayette 
in  Howard  county,  Missouri,  balance  to  be 
paid  upon  delivery  of  deed  conveying  good  title, 
which  I  agree  to  make  within  a  reasonable 
time. 

"[Signed.]  Rowoia  W.  Woods. 

"Witness:    G.  H.  Carson." 

The  petition  then  avers  a  tender  of  the 
balance  of  the  purchase  money  and  a  demand 
for  the  deed  called  for  in  the  contract,  and 
further  avers  defendant's  refusal  to  make 
and  deliver  the  same.  The  petition  thus  ac- 
counts for  the  presence  of  G.  S.  and  Barley 
M.  Davis  as  defendants: 

"Plaintiffs  further  state  that  they  are  in- 
formed and  believe  that  the  defendants  G.  S. 
[>avis  and  Ilarley  M.  Davis  claim  to  have  ac- 
quired some  interest  in  said  land  by  virtue  of 
a  contract  executed  to  them  by  the  defendant 
Rowena  W.  Woods  subsequent  to  the  execu- 
tion of  said  memorandum  contract  made  with 
the  plaintiff  as  aforesaid  and  after  having  no- 
tice and  knowledge  of  the  sale  of  said  land  to 
plaintiff  under  said  memorandum  contract,  and 
said  G.  S.  Davis  and  Harley  M.  Davis  are  made 
parties  defendant  herein  for  said  reason,  and 
plaintiffs  say  that  whatever  equities  the  de- 
fendants G.  S.  Davis  and  Harley  M.  Davis 
may  have  in  said  land  are  subject  to  the  rights 
xnd  equities  of  the  plaintiff  herein." 

The  petition  concludes: 

"Plaintiffs  state  that  plaintiff  George  H.  Car- 
son is  still  ready  and  willing  to  perform  the 
conditions  required  of  him  by  said  memorandum 
contract  of  purchase  and  now  renews  said  of- 
fer here  in  court.  Wherefore  plaintiffs  say 
the  plaintiff  George  H.  Carson  has  no  adei^uate 
remedy  at  law  and  pray  for  a  decree  requiring 
the  defendants  G.  S.  Davis  and  Harley  M. 
Davis  to  release  any  interest  they  may  claim 
in  said  land,  and  requiring  the  defendant  Ro- 
wena W.  Woods  to  execute  to  the  plaintiff 
George  H.  Carson  a  deed  conveying  a  good 
title  to  the  above-described  land,  according  to 
the  terms  and  conditions  of  said  memorandum 
contract  of  purchase,  and  to  order  said  deed 
delivered  to  the  plaintiff  George  H.  Carson, 
upon  the  payment  of  said  purchase  price  be- 
ing made  by  said  plaintiff,  as  required  of  him 
by  said  memorandum  contract  of  purchase,  and 
that  the  court  decree  .plaintiff  all  proper  re- 
lief in  the  premises." 

The  answer  of  Mrs.  Woods  presents  all  of 
the  question.    That  answer  reads: 

"Now  comes  defendant  Rowena  W.  Woods,  by 
her  attorneys,  and  for  her  separate  answer  to 
plaintiffs'  petition  admits:  That  on  and  prior 
to  the  2d  day  of  October,  1911,  she  was  the 
owner  in  fee,  and  possessed  of,  a  farm  of  160 
acres,  more  or  less,  being  the  northwest  quarter 
of  New  Madrid  survey  No.  2466j  and  about 
3V^  miles  southwest  of  Fayette,  in  Howard 
county,  Mo.  This  defendant  denies  each  and 
every  other  allegation  in  said  petition  con- 
tained. 

"This  defendant,  for  further  answer  and  de- 
fense, states:  That  on  or  about  the  2d  day  of 
October,  1911,  she  entered  into  a  contract  with 
her  codefendants,  G.  S.  Davis  and  Harley  M. 
Davis,  whereby  she  undertook  and  agreed  lo 
convey  said  real  estate  to  them  for  the  price 
and  sum  of  $11,200,  and  that  her  said  codefen^ 


ants  contracted  and   agreed  to   pnrdiase  said 
land  ^om  her    and  to  pay  the  above  amount 
for  the  same.    That  plaintiffs,  and  each  of  them, 
bad  actual  knowledge  of  this  contract  and  were    . 
fully  informed  of  the  making  thereot    That  the 
plaintiffs  are  of  kin  to  this  defendant,  and,  by 
reason  of  the  family  connections,  occnpied  con- 
fidential relations  with  her.    That,  after  this  de- 
fendant had  made  said  contract  to  sell  said  land 
to  her  codefendants,  and  after  the  plaintiffs  had 
notice   thereof,   the  said   plaintiffs,   on  the  'Jd 
day  of  October,  1911,  came  to  this  defendant's 
home  in  the  city  of  Fayette,  when  her  bosband, 
Theodore  F.   Woods,  was  then  dangerously  ill 
and   upon  his  deathbed.     That  this  defendant 
was,  at  the  time  of  their  visits,  sick,  nervous, 
and  distressed,  and  in  such  mental  and  physical 
condition  that  she  was  unable  to  transact  busi- 
ness, all  of  which  was  known  to  the  plaintiffs. 
That  she  had  employed  R.  M.  &  David  Bagb;, 
of  the  city  of  Fa^rette,  to  take  charge  of  and 
look  after  her  business  interests,  including  the 
sale  of  the  aforesaid  lands,  and  had  placed  tfa« 
same    under   their  exclusive    management  and 
control.      That,    when    plaintiff    came    to    her 
house,  as  aforesaid,  they  asked  her  to  sign  some 
paper  concerning  said  lands.     That  they  were 
then  and  there  informed  that  the  Bagby  Bna. 
were  her  ajtents  and  were  transacting  her  baai- 
ness,  and   that  she  was  unwilling  to  enter  into 
any  contracts  without'  their  knowledge  and  ad- 
vice.   That  she  was  then  and  there  wronjrfuUy 
urged  and  importuned  by  plaintiffs  to  sign  a 
paper  presented  to  her  by  them,  which  she  is 
informed  and  believes,  and  therefore  states  the 
fact  to  be,  is  a  paper  referred  to  in  the  peti- 
tion as  a  memorandum  in  writing  of  a  eontract 
of  sale  for  said   lands  to  the  plaintiff,   and  is 
copied  therein.     That  she,  at  first,  declined  to 
sign   the  same,   but  at   the   solicitation   of  the 
plaintiffs,   and   upon   their  representation  that 
It  was  entirely  proper  for  her  to  do  so,  and 
without  reading  the  same,  she  signed  her  name 
to  the  paper  presented;   but  that  her  signature 
was  obtained   thereto  with   the  express  aer^'- 
ment  and  understanding  between  her  and  plain- 
tiffs that  said   paper  was  to  be   presented  by 
the  plaintiffs  to  the  said  Bagby  Bros,  for  their 
approval  and  sanction  before  it  should  become 
operative   or  be   effective;     and   that   this  de- 
fendant notified  the  plaintiffs  that  she  would  not 
lagn   any  paper  concerning  said   lands  of  her 
business    matters    upon    any    other    coodition. 
That,  relying  upon  the  good  faith  of  the  plain- 
tiffs, and  being  induced  by  the  family  ties  and 
confidential  relations  existing  between  the  plain- 
tiffs and  this  defendant,  she  signed  the  paper 
presented  to  her  without  reading  the  same  or 

S'ving  any  heed  to  its  contents,  and  nnder  the 
ilief  and  with  the  understanding  that  said 
writing  would  be  presented  to  and  approved 
by  her  said  agents,  the  Bagby  Bros.,  and  that 
it  was  only  signed  for  the  purpose  of  having  it 
so  presented  to  and  approved  by  them  and 
with  that  understanding.  That  said  paper  was 
never  presented  to,  or  approved  by,  said  Bagby 
Bros.,  but,  upon  the  contrary,  long  prior  there- 
to, said  land  had  been  sold  to  her  codefend- 
ants with  the  knowledge  and  approval  of  said 
Bagby  Bros.  That  any  writing  executed  by 
her  was  obtained  wrongfully  and  by  reason  of 
the  undue  influence  of  the  plaintiffs  acquired 
over  defendant  on  account  of  ner  kinship  to^  and 
confidential  relations  with,  her,  and  by  virtue 
of  the  express  understanding  between  them  and 
this  defendant  that  such  paper  was  to  be  sub- 
mitted to  the  said  Bsgby  Bros,  for  their  approv- 
al, and,  if  not  approved,  that  the  same  should 
be  returned  to  her.  That  this  defendant  has-, 
by  deed  of  warranty  duly  executed  and  acknowl- 
edged by  her,  sold  and  conveyed  said  real  es- 
tate to  her  codefendants  G.  S.  Davis  and  Har- 
ley M.  Davis,  and  that  they  are  now  the  own- 
ers thereof. 

"Wherefore  this  defendant  sajrs  that  the  plain- 
tiffs ace  not  entitled  to  specific  performance 
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against  her  or  to  any  other  rellrf,  and,  havinx 
fnOy  answered,  asks  to  be  hence  dismioaed  with 
her  coats." 

G.  S.  and  H.  M.  Davis  answer  that  they 
were  the  owners  of  the  land  by  deed  from 
Mrs.  Woods,  that  prior  to  the  contract  set 
out  in  plaintiff's  petition  they  had  a  contract 
for  snch  land  with  Mrs.  Woods,  and  that 
plaintiffs  had  full  notice  and  knowledge  of 
this  contract  when  they  made  the  contract 
pleaded  by  them.  Replies  were  general  de- 
nials. 

Judgment  was  given  nisi  for  the  defend- 
ants, but  afterward  on  motion  of  plaintiffs 
this  judgment  was  set  aside,  and  from  this 
order  sustaining  the  motion  for  new  trial  de- 
fendants have  appealed.  The  evidence  can 
best  be  detailed  in  the  coarse  of  the  opinion 
in  connection  with  the  points  made. 

[1]  I.  At  the  outset  we  are  met  with  the 
earnest  contention  that  the  written  mem- 
oranda of  the  contract  sued  upon  in  this 
case  has  been  materially  changed,  and  for 
that  reason  is  void  and  will  not  support  this 
action.  Under  the  facts  the  question  is  a 
novel  one.  The  defendants  thus  concisely 
state  their  contentions  : 

"The  writiDC  by  plaintiff  of  his  name  upon 
the  contract  sued  on,  as  an  attestis?  witness, 
after  its  delivery  and  in  tbe  absence  and  without 
the  linowledge  or  consent  of  Mrs.  Woods,  is  a 
material  and  nullifying  alteration  and  will  de- 
feat any  action  founded  upon  said  writing." 

The  written  Instrument  we  have  not  set 
out  in  full  in  our  statement  In  addition 
thereto  is  an  aclcnowledgment  before  a  no- 
tary public.  In  that  aclcnowledgment  It  Is 
certified  by  the  notary  that  G.  H.  Carson, 
whose  name  appears  upon  the  receipt  as  a 
witness,  acknowledged  before  sncfa  notary 
that  he  was  present  and  saw  Rowena  W. 
Woods  sign  the  instrument  In  writing,  and 
beard  her  acknowledge  the  same  to  be  her 
free  act  and  deed,  for  the  purposes  therein 
mentioned;  and  that  "therefore  the  said  G. 
II.  Carson  subscribed  his  name  to  said  In- 
strument as  witness  thereof." 

The  evidence  is  conclusive  that  Q.  H.  Car- 
son did  not  sign  such  instrument  as  a  wit- 
ness at  the  time  of  its  execution,  and  In 
fact  did  not  sign  it  until  before  the  notary 
pobllc  to  have  tbe  acluiowledgment  taken. 
Mrs.  Woods  never  requested  him  to  sign  as  a 
witness,  and  never  consented  that  he  might 
so  sign.  In  fact,  she  had  no  knowledge  that 
he  had  so  signed  until  long  thereafter.  The 
Question  Is  whether  or  not  this  change,  made 
after  the  instrument  left  the  bands  of  the 
maker,  and  made  by  tbe  party  chiefly  Inter- 
ested In  the  instrument,  is  such  a  change  as 
will   invalidate  the  instrument. 

Sections  2800  to  2811,  both  inclusive,  of 
R.  S.  1909,  provide  for  the  proof  of  the  exe- 
cntlon  of  written  insttuments  affecting  land 
by  tbe  mibMrlbing  witness.  Tbe  acknowl- 
edgment in  this  case  was  taken  in  pursuance 
of  these  statutory  provisions.  They  are  all 
upon  the  theory  that  the  written  instrument 
is  a  conveyance  of  land,  or  is  an  Instroment 
m  S.W.— 40 


affecting  the  title  to  land.  7%ls  fact  should 
be  borne  in  mind.  In  the  Instant  case  the 
written  instrument  is  not  a  conveyance  of 
land.  At  most,  it  is  but  a  written  memoranda 
of  a  contract  to  sell  and  convey  land.  The 
statute  (section  2800)  reads: 

"The  proof  of  the  execution  of  any  instru- 
ment in  writing,  conveying  real  estate,  or  where- 
by any  real  estate  may  oe  affected  in  law  or 
equity,  shall  be :  First,  by  the  testimony  of  a 
subscribing  witness;  or,  second,  when  all  the 
subscribing  witnesses  are  dead,  or  cannot  be 
bad,  by  evidoice  of  the  handwriting  of  the 
party,  and  of  at  least  one  subscribing  witness, 
given  by  at  least  two  credible  witnesses  to  each 
signature." 

[2]  Section  280S  reads: 

"The  certificate  of  such  proof  shall  set  forth 
the  following  matters:  First,  the  fact  that  such 
subscribing^  witness  was  personally  known  to  at 
least  one  judge  of  the  court,  or  to  the  officer 
granting  the  certificate,  to  be  the  person  whose 
name  is  subscribed  to  sudi  instmment  as  a  wit- 
ness thereto,  or  was  proved  to  be  sacfa  by  at 
least  two  witnesses,  whose  names  and  places 
of  residence  shall  be  inserted  in  the  certificate ; 
second,  the  proof  given  by  such  witnesses  of 
the  execution  of  such  instrument,  and  of  the 
facta  that  the  person  whose  name  is  subscribed 
to  such  instrument  as  party  thereto  is  the  per- 
son who  executed  the  same,  and  that  such  «>it- 
neti  *ub*oribe  hU  name  to  «itc&  inttrument  at 
a  toitttett  thereof." 

We  have  italcized  the  last  clause  of  this 
last  section,  because  we  deem  it  important 
to  another  question  presently  to  be  discussed. 
In  onr  Judgment  this  statute  means  that  the 
act  of  signing  as  a  subscribing  witness  must 
be  contemporaneous  with  the  execution  of 
the  Instrument,  and  must  be  with  the  knowl- 
edge and  consent  of  the  party  executing  the 
instrument  This  for  tbe  obvious  reason  that 
a  party  executing  an  instrument  affecting  the 
title  to  land  might  not  want  to  place  snch 
instrument  in  a  condition  to  be  placed  of 
record.  Whether  or  not  the  lustrument  of 
writing  should  be  stamped  upon  its  face  with 
the  right  to  place  it  upon  record  is  and 
should  be  a  matter  for  the  determination  of 
the  party  executing  the  instrument 

In  the  instant  case  the  signing  of  the  name 
of  6.  H.  Carson  as  witness  to  the  Instrument 
gave  to  the  holder  of  that  instrument  a  right 
he  would  not  have  otherwise  possessed,  L  e., 
that  he  could  acknowledge  tbe  same  and 
thereby  prove  the  execution  thereof  and  have 
the  same  spread  of  record  as  a  cloud  upon  the 
title  to  the  land  therein  described.  The  mak- 
er of  the  instrument  may  never  have  contem- 
plated at  its  execution  to  have  a  cloud  thus 
placed  upon  the  title.  Other  advantages  in 
given  contingencies  might  accrue  to  the  gran- 
tee in  the  instrument,  but  the  one  suggested 
is  sufficient  to  illustrate  how  the  grantee  in 
the  instrument  might  thus  gain  an  advantage 
over  the  grantor  in  such  Instrument,  by  this 
act  (unauthorized  so  far  as  the  grantor  is 
concerned)  of  tbe  grantee  in  tbe  instrument. 

This  to  my  mind  is  an  unauthorized  and 
material  charge  In  the  legal  effect  of  tbe  in- 
strument, and  one  ntade  by  the  grantee  there- 
in for  his  own  benefit    This  act  (anaTithoriz> 
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«d  in  this  case)  facilitated  the  proof  of  the 
Instrument,  as  well  as  giving  the  instrument 
a  standing  for  record.  In  2  Cye.  p.  205,  the 
rule  is  thus  announced: 

"Where  the  addition  of  an  attesting  witness 
to  an  Instrument  has  the  effect  of  extending  lia- 
bility under  the  statute  of  limitations,  or  of 
facilitating  or  interfering  in  any  manner  with 
the  proof  of  the  execution  of  the  instrument, 
the  procuring  of  a  witness  to  sign  as  an  attest- 
ing witness  after  the  execution  of  the  instru- 
ment, and  without  the  consent  of  the  maker, 
is  material  and  constitutes  an  alteration.  So 
an  instrument  may  be  vitiated  by  tearing  from 
it  the  name  of  a  subscribing  witness.  But, 
where  subscribing  witnesses  have  no  influence 
upon  the  operation  of  the  statute  of  limitation 
or  upon  the  proof  of  execution,  such  an  addi- 
tion does  not  change  the  legal  effect  of  the  in- 
strument, and  is  immaterial,  and  the  fact  that 
such  considerations  may  have  weight  in  the 
event  the  note  is  sued  upon  in  another  state 
is  of  no  importance." 

The  unauthorized  fixing  of  the  name  O.  H. 
Carson  as  a  witness  to  the  execution  of  thla 
Instrument  placed  the  grantee  therein  In  the 
advantageous  position  to  make  proof  of  the 
execution  of  the  Instrument  by  going  before 
a  notary  public  and  having  the  statutory  ac- 
knowledgment attached  thereto.  Before  this 
was  done,  the  execution  thereof  had  to  be 
made  before  the  court  wherein  the  due  exe- 
cution of  such  Instrument  might  be  an  Is- 
sue. It  not  only  facilitated  the  proof  of  due 
execution  (Including  the  signing  and  deliv- 
ery), but  It  Interfered  with  the  manner  of 
proof  required  by  law  when  the  Instrument 
left  the  bands  of  the  maker.  But  In  addi- 
tion to  all  this  (which  Is  In  the  face  of  the 
rule  as  to  what  Is  a  material  alteration  as 
above  quoted)  we  must  not  overlook  the  fur- 
ther fact  that  it  so  changed  the  effect  of  the 
Instrument  as  to  put  It  within  the  power  of 
the  grantee  to  spread  It  upon  record,  and 
thus  create  a  cloud  upon  the  title  of  the  mak- 
er of  the  instrument. 

[8]  Missouri  Is  one  of  the  states  which  has 
an  exceedingly  strict  rule  as  to  the  changing 
of  Instruments  of  writing.  In  Evans  v.  Fore- 
man, 60  Mo.  loc.  clt  450,  we  have  this  from 
the  lucid  pen  of  our  distinguished  Brother 
Sherwood: 

"It  would  be  a  hopeless  task  to  endeavor  to 
reconcile,  and  a  fruitless  one  to  even  compare, 
the  numerous  conflicting  decisions,  and  often- 
times finespun  distinctions,  of  which  the  alter- 
ation of  promissory  notes  and  the  legal  couse- 
qaences  flowing  therefrom  have  been  the  prolific 
theme.  This  court,  in  the  case  of  HasKell  v. 
Champion,  30  Mo.  136,  became  the  enuncia- 
tor  of  a  doctrine,  on  the  point,  which  for  free- 
dom from  embarrassing  complications,  facility 
of  its  application,  and  as  preventing  fraud  even 
in  its  incipient  stases,  by  putting  an  absolute 
interdict  on  all  authorized  tamperings — placing 
thereby  the  holders  of  paper  under  the  strong 
bond  of  pecuniary  self-interest  to  keep  it  en- 
tirely intact — commends  itself  to  our  cordial 
approbation.  Judge  Scott,  in  delivering  the 
opinion  of  the  conrt  in  that  case,  remarks  with 
much  force:  'As  the  nature  and  purposes  of 
contracts  require  that  they  should  pass  to  the 
bands  of  those  who  are  interested  in  altering 
them  to  the  prejudice  of  those  who  execute  them, 
and  as  the  lacilities  for  making  alterations  are 
numerous  and  the  difliculty  of  proving  them  is 
great,  all  means  should  be  employed  to  impress 


on  the  minds  of  those  who  are  in  poesesaioii  of 
such  paper  a  sense  of  its  invioIej>llity.'  The 
Supreme  Court  of  Pennsylvania  has  pursaed. 
in  this  regard,  the  same  line  of  decision  as  our 
own  court.  In  Moore  v.  Lessee  of  Bickbam  & 
West,  4  Bin.  1,  it  is  said :  'Without  the  con- 
sent of  all  parties,  the  most  trifling  alteration 
cannot  be  made.'  In  Marshall  v.  tioagler,  10 
Serg.  &  R.  (Pa.)  164,  the  question  at  issue  was 
whether  the  witnesses  bad  put  their  names  to 
the  original  bill  by  the  procurement  of  the 
obligee,  and  in  the  absence  of  the  obligors,  or 
did  they  intend  to  put  their  names  to  the  as- 
signment to  authenticate  that,  and  by  their 
own  mistake,  or  the  mistake  of  the  obligee,  sub- 
scribe their  names  to  that  they  never  designat- 
ed to  attest;  and  there  the  appellate  court  con- 
demned the  charge  of  the  lower  one,  which  told 
the  jury,  in  substance,  that  if  the  names  of  the 
witnesses  were  procured  to  be  put  to  the  note 
by  the  obligee,  with  a  fraudulent  intention, 
with  design  to  injury,  etc.,  it  would  avoid  the 
note,  but  the  note  would  not  be  void  if  the  pro- 
curement of  their  signatures  was  without  such 
intent,  remarking:  'But  such  is  not  the  law, 
for  whether  there  was  design  to  defraud  or  not, 
however  the  act  might  be  done,  in  ignorance  and 
innocence,  still  this  falsified  authentication  of 
the  instrument  would  avoid  it.'  In  Miller  v. 
Oilleland,  19  Pa.  119,  speaking  of  these  alter- 
ations, the  court  says:  'To  tolerate  an  at- 
tempt to  reform  a  security  by  the  rash,  and  it 
may  be  secret,  act  of  the  creditor,  would  change 
the  position  of  the  debtor,  and  subject  him  to 
risk  and  trouble  which  ought  not  to  be  im- 
posed on  him.  It  would  compel  him  to  en- 
counter the  perils  of  parol  proof,  not  only  to 
estoblish  the  fact  of  alteration,  but  to  show 
what  the  instrument  •  •  •  was;  and,  that 
done,  to  meet  the  creditor's  proof  of  born,  fides.' 
To  the  same  effect  are  Xeff  v.  Horner,  03  Pa. 
327,  3  Am.  Rep.  555 ;  Fulmer  v.  SeiU,  68  I'a. 
237,  8  Am.  Kep.  172,  and  are  on  all  fours  with 
the  case  at  bar.  In  Fulmer  v.  Seitz,  just  cit- 
ed, the  case  of  Kountz  v.  Kennedy,  63  Pa.  187, 
3  Am.  Rep.  541,  relied  on  by  plaintiff,  is  spoken 
of  thus:  'That  case  is  a  very  close  one,  and 
was  dedded  doubtingly  on  its  peculiar  circnm- 
stances,  one  of  our  number  expressly  dissented, 
and  I  gave  my  own  assent  with  hesitation.' 
In  England  and  New  York,  the  rule  that  a 
material  alteration  vitiates,  whether  done  in- 
nocently or  fraudulently,  prevails.  Warrington 
v.  Early,  2  Ellis  &  B.  763;  Gardner  v.  Walsh, 
5  Ellis  &  B.  82,  overruling  Cotton  v.  Simpson, 
8  A.  &  B.  13;  Chappell  v.  Spencer,  23  Barb. 
(N.  1.)  584,  and  cases  cited;  Woodworth  v. 
Bank  of  America,  19  Johns.  (N.  Y.)  391,  10 
Am.  Dec.  239.  It  will  be  observed  that  the 
cases  just  cited  do  not  proceed  to  the  length  cf 
those  in  Pennsylvania;  but  the  latter  arc 
thought  to  assert  the  better,  as  they  certainl.v 
do  the  safer,  doctrine." 

It  will  be  observed  that  our  conrt  has 
adopted  the  very  strict  rule  of  the  Pennsyl- 
vania court  Under  the  rule  the  Intent  of 
the  change  Is  immaterial.  It  Is  sufHdent  if 
there  is  a  material  change.  In  a  later  case, 
Kelley  v.  Thuey,  143  Mo.  loa  dt  434,  45  S. 
W.  302,  the  same  learned  Jurist  for  the  court 
in  banc  thus  reiterated  the  Missouri  rule: 

"But  it  is  said  that  the  alteration  in  this 
case  is  immateriaL  Of  this  assertion  it  may 
be  observed  that  it  is  the  firmly  rooted  doctrioe 
of  this  court,  and  has  been  ever  since  the  rul- 
ing made  in  Haskell  v.  Champion,  30  Mo.  136, 
that  it  is  not  permitted  to  a  payee  or  obli^K 
to  make  a  change  in  the  paper  which  he  bulda, 
and  then,  having  made  it,  assert,  when  cau^t, 
that  he  meant  no  harm  by  It  and  that  it  is  mi- 
material.  Hitherto  we  have  tolerated  no  al- 
teration in  the  contract;  and  we  have  always 
regarded,  and  still  regard,  any  change  on  th« 
face  of  the  paper,  as  a  nullifying  alteration. 
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Bjr  thus  holding  we  Intend  -to  make  the  payees 
or  obligees  of  money-bearing  or  title-bearing 
oblisations  honest,  whether  that  disposition  ac- 
cords with  their  natural  inclinations  or  not. 
Of  course,  by  these  remarks  we  do  not  refer  to 
cases  of  spoliation  by  a  stranger  nor  to  fUting 
bunks  purposely  left  to  be  61  led  or  authorized 
to  be  filled,  because  we  have  held  that  even  in 
tbe  case  of  a  deed  verbal  authority  is  sufficient 
to  malie  valid  the  filling  of  a  blank  left  for  the 
name  of  the  irrantee.  Field  t.  Stagg,  D2  Ma 
534  [14  Am.  Bep.  435]." 

In  that  case,  as  in  tbe  case  at  bar,  the  writ- 
ten instrument,  in  the  language  of  the  opin- 
ion, was  a  "title-bearing  obUgatiou"  rather 
tban  a  "money-bearing  obligation."  See,  also, 
Koons  V.  St.  Louis  Car  Co.,  203  Mo.  loc.  cit. 
257, 101  S.  W.  49,  where  the  doctrine  of  the 
Kelley-Xhuey  Case  is  expressly  approved. 

Counsel   for  plaintiffs   have   dted   many 
eases  from   other  Jurisdictions.     We  shall 
content  ourselves  with  the  unbroken  line  of 
'    cases  in  Missouri.    In  the  language  of  Sher- 
wood, J.,  in  Evans  y.  Foreman,  supra: 

"It  would  be  a  hopeless  task  to  endeavor  to 
reconcile,  and  a  fruitless  one  to  even  compare, 
the  numerous  conflicting  decisions,  and  c^ten- 
times  finespun  distinctions." 

We  are  satisfled  with  the  Missouri  rnle, 
and  decline  the  task  In  the  case  at  bar.  Suf- 
fice it  to  say  that  under  the  facts  in  this 
case  the  unauthorized  adding  of  the  name 
6.  H.  Carson,  as  a  witness,  by  the  party  to 
be  benefited  by  such  addition,  was  a  material 
change  in  this  written  instrument  and  such 
aa  to  make  it  Toid. 

II.  We  have  written  thus  fully  upon  this 
question  because  it  has  been  so  fully  brief- 
ed In  the  case.  Counsel  for  plaintiff,  bow- 
ever,  take  out  moat  of  the  present  sting  of 
oar  foregoing  paragraph  by  suggesting  that 
the  alteration  of  the  contract  was  not  plead- 
ed in  the  answer.  This  is  true.  The  petition 
set  out  the  written  memoranda  with  the  add- 
ed words:  "Witness:  G.  H.  Carson."  The 
witness  to  the  execution  of  the  instrument 
was  pleaded  as  a  imrtlon  of  the  same.  De- 
fendants did  not  see  fit  to  plead  either  a  non 
est  factum  or  an  alteration  of  the  instru- 
ment. Technically  speaking,  the  question  Is 
not  really  in  the  case  here.  However,  what 
we  have  said  is  not  amiss  for  two  reasons: 
(1)  Because  a  new  trial  has  been  granted, 
and,  If  we  see  fit  to  permit  that  order  to 
stand,  the  defendants,  in  view  of  the  thor- 
ough presentation  of  the  question  here,  will 
no  doubt  amend  their  answer,  and  what  we 
hare  ruled  will  enlighten  the  court  on  the 
new  trial;  and  (2)  because  of  a  view  wliicb 
we  will  presently  present  the  matter  is  one 
which,  whether  pleaded  or  not,  might  address 
itself  to  the  discretion  of  the  court. 

[4]  III.  To  our  mind  the  learned  chancel- 
lor nisi  was  in  error  in  granting  the  new 
trial  on  the  facts  of  this  case.  These  facts 
niay  be  shortly  summarized  thus:  Bagby  & 
Bagby  were  Mrs.  Woods'  agents  to  sell  this 
farm;  they  were  authorized  to  sell  it.  On 
Saturday  they  in  fact  sold  the  farm  to  the 
defendants  O.  S.  and  H.  M.  Davis  for  $11,- 


200.  This  was  an  oral  agreement  •  Davis  & 
Davis  were  directed  to  come  in  Monday  morn- 
ing and  enter  into  a  written  contract.  This 
they  did  in  the  forenoon,  and  such  contract 
was  to  be  taken  up  for  Mrs.  Woods  to  sign 
in  the  afternoon.  The  time  was  postponed 
because  It  was  not  desirable  to  worry  Mr. 
Woods  that  morning,  he  being  very  sick.  Of 
this  verbal  agreement  with  Davis  &  Davis, 
young  Mr.  William  Carson,  at  least,  had  no- 
tice prior  to  any  contract  with  the  Carsous. 
William  Carson  was  the  real  purchaser  un- 
der the  facts,  and  he  had  this  notice.  On  the 
other  hand,  Davis  &  Davis  learned  of  the 
written  instrument  here  sued  upon  in  a  very 
short  space  of  time  after  its  execution.  They 
called  upon  Mra  Woods  and  her  husband 
right  after  the  signing  of  the  instrument  sued 
upon,  and  explained  their  contract  with  Bag- 
by &  Bagby  on  the  Saturday  before.  At  this 
the  husband  and  wife  concluded  that  they 
were  morally  bound  by  the  act  of  their  agent, 
and  thereupon  executed  a  contract  of  sale 
and  a  deed  to  Davis  &  Davis.  This  was  all 
shortly  after  dinner  upon  the  Monday  fol- 
lowing the  verbal  contract  of  Saturday.  Car- 
son got  his  contract  Just  after  dinner  Mon- 
day, and  a  few  moments  prior  to  the  time  the 
defendants  Davis  &  Davis  called.  Whilst 
they  (Davis  &  Davis)  were  getting  their 
deed  (which  had  been  drawn  in  the  forenoon, 
and  before  Carson  ever  made  a  bid  on  the 
land),  Carson  was  rushing  to  a  notary,  where 
be  added  to  the  instrument  Ills  name  as  a 
witness  and  acknowledged  the  same  and  then 
placed  it  of  record.  He  first  tried  to  place 
it  of  record  without  the  signature  of  a  wit- 
ness or  an  acknowledgment.  The  recorder 
refused,  and  the  instrument  was  changed. 
All  these  facts  were  before  the  chancellor — 
a  court  of  conscience. 

[6]  It  should  be  borne  in  mind  that  spe- 
dfic  performance  is  not  an  absolute  right,  but 
one  lying  within  the  sound  discretion  of  the 
chancellor.  Whilst  it  Is  true  that  the  chan- 
cellor must  not  exercise  an  arbitrary  discre- 
tion In  order  to  refuse  specific  ijerformance, 
he  can  exercise  a  reasonable  sound  legal  dis- 
cretion so  to  do.  Kirkpatrlck  v.  Dean,  202 
Mo.  loc.  dt  494,  101  S.  W.  651.  The  chan- 
cellor declined  specific  performance  In  this 
case,  and  then  set  his  Judgment  aside.  Leav- 
ing out  of  this  case  the  plea,  and  the  evidence 
thereon,  of  the  defendant  Mrs.  Woods  having 
signed  this  contract  with  Carson  without 
knowing  Its  purport,  and  confining  our  Jndg- 
meut  to  the  other  facts  in  the  case,  the  first 
impression  of  the  learned  chancellor,  as  ex- 
pressed in  his  original  Judgment,  was  right. 

[6]  Whilst  it  is  true  that  the  unauthorized 
chauge  in  this  contract  was  not  pleaded,  and 
for  that  reason  the  proof  thereof  might  not 
have  been  competent  to  defeat  the  contract 
as  a  matter  of  law,  yet  it  must  not  be  over- 
looked that  piaintUTs  were  knocking  at  the 
portals  of  equity.  That  spot  they  mnst  ap- 
proach with  clean  hands.     Did  they  do  so 
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under  all  tbe  facts  Of  tbls  case?  To  gain 
an  undue  advantage  for  themselves  and 
against  these  defendants,  they  did  an  unau- 
thorized aod  to  that  extent  a  wrongful  act 
In  order  to  cast  a  cloud  upon  plaintiffs'  ti- 
tle and  to  antedate  of  record  the  filing  of 
the  Davis  deed,  they  mutilated  and  changed, 
without  authority  of. the  maker,  the  Instru- 
ment of  vrrltlng  they  are  asking  to  enforce. 
This  circumstance,  when  taken  with  the  other 
facts  of  this  case,  ought  to  have  defeated  the 
specific  performance  of  this  contract  In 
equity. 

Under  the  views  we  have  of  this  case,  the 
order  setting  aside  the  judgment  for  de- 
fendant should  be  reversed,  and  the  court 
directed  to  enter  up  a  judgment  for  the  de- 
fendants as  was  first  entered.  It  Is  so  order- 
ed.   All  concur. 


OAPITAIN  et  al  v.  MISSISSIPPI  VAUJEY 

TRUST  CO.  et  al.    (No.  17842.) 
(Supreme  Court  of  Missouri     June  1,  1915.) 

1.  Tbubtts  ig=»140— Void  Dbcbee  fob  Sale- 
Interests  OF  Pabties. 

Where  land  was  conveyed  In  trust  for  a 
daughter  for  life,  remainder  to  her  children, 
full  interest  to  be  given  a  child  on  reaching  21 
years  of  age,  and,  if  no  children,  land  to  re- 
vert on  her  death  to  grantor,  and  a  decree,  en- 
tered for  sale  of  tbe  land  at  a  time  when  the 
mother  was  living  and  there  were  four  children, 
was  declared  void,  the  children  had  an  expectant 
interest  in  the  land  by  way  of  remainder,  contin- 
gent on  the  survival  of  tbe  mother,  and  the 
grantor  had  an  expectant  interest  as  reversion- 
er, contingent  on  the  mother  surviving  all  her 
children. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  81  183-187;   Dec.  Dig.  «S=»140.] 

2.  JuDOMKNT  ^=>17,  466— Suit  to  Set  Asms 
— LntiTATioNB— Void  Judgment. 

Though  a  judgment  ordering  the  sale  of 
land  held  In  trust  for  an  insane  mother,  re- 
mainder to  her  children,  recited  service  on  tbe 
mother  and  those  children  living  outside  the 
state,  the  judgment  is  void,  there  being  in  fact 
no  compliance  with  Rev.  St.  1889,  88  2022,  2029, 
making  the  filing  of  an  affidavit  of  service  by 
an  officer  of  a  foreign  state  a  condition  to  valid 
service  in  such  case;  and  hence  limitations 
would  not  run  against  a  suit  in  equity  in  the 
court  rendering  the  decree  to  set  aside  the  judg- 
ment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i|  26-83,  863-866;  Dec.  Dig.  <9=> 
17,  466.} 

8.  Couanrs    «=»112— "Bbcobd"— What    Coir- 

STITUTES. 

The  "record"  proper  consists  of  the  process 
and  return,  the  pleadings,  and  the  verdict  and 
judgment  m  civil  cases;  or_,  abstractly,  the 
record  of  a  cause  determined  in  a  court  of  rec- 
ord consists  of  those  things  which  show  the 
right  of  the  court  to  adjudicate  between  the 
parties  the  particular  matter  before  it  and  its 
trial  and  determination. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  8  363;   Dec.  Dig.  <S=»112. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Record.] 
4.  Trusts  €=>201— Salb  of  Trust  LAWDa— 

AOCEPTAHCB  OF  BBNEFITS— VOID  DECBEE. 

Land  held  in  trust  for  a  mother,  with  re- 
mainder to  her  four  children,  was  sold  for  full 


price  under  a  void  decree  and  the  proceeds  were 
m  the  hands  of  the  trustee,  and  the  title  passed 
from  the  purchaser  to  three  separate  claiinants 
of  distinct  tracts.  At  a  time  when  the  children 
were  of  age  and  the  mother  living,  three  of  the 
children  sued  to  set  aside  the  judgment,  mak- 
ing the  mother,  the  other  child,  and  two  of 
the  claimants  parties.  During  the  pendency  of 
the  suit  the  mother  died,  and  the  defendant 
chUd  took  her  share  of  the  proceeds,  which  gave 
the  claimants  an  undivided  one-fourth  interest 
in  the  land.  Then  another  child  took  his  share, 
and  quitclaimed  all  his  interest  in  the  tract 
held  by  one  claimant,  which  left  an  undivided 
one-half  interest  in  the  remaining  two  children. 
Then  with  consent  of  all  the  claimants,  with 
purpose  to  clear  title  to  the  tract  held  by  the 
other  party  claimant  the  two  remaining  chil- 
dren took  one-half  of  tbe  fund  left  Held,  that 
the  decree  was  ratified,  and  that  the  two  re- 
maining children  were  estopped  to  claim  that 
the  agreements  entered  into  by  them  were  mere 
compromise  agreements  with  the  claimants,  not 
affecting  the  decree,  in  that  they  still  had  an 
interest  in  one-fourth  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  270;   Dec.  Dig.  «=»201.] 

Bond  and  Faris,  JJ.,  dissenting. 

In  Bana  Appeal  from  St  Louis  Circait 
Court;   William  M.  Klnsey,  Judge. 

Suit  by  Ringroee  J.  Capltaln  and  others 
against  the  Mississippi  Valley  Trust  Com- 
pany, trustee,  and  others.  From  a  decree  for 
defendants,  complainants  appeah     Affirmed. 

This  cause  was  here  before  on  aK>eal  by 
the  same  parties.  Its  disposition  may  be 
found  in  240  Mo.  at  page  486,  144  S.  W^  at 
page  466,  to  which  we  refer  for  a  statement 
of  facts  then  before  the  court  and  our  de- 
dsioa  thereon.  The  original  petition  was  fil- 
ed January  10,  1906.  An  amended  petition 
was  afterwards  filed,  on  which  the  case  was 
tried.    Tbe  facts  are  substantially  as  follows: 

On  October  6,  1869,  Ringrose'  D.  Watson 
owned  in  fee  two  pieces  of  real  estate  in  St 
Louis  county ;  one  a  building  and  lot  in  the 
city,  which.  If  we  have  reason  again  to  men- 
tion, we  will  call  the  dty  lot,  and  the  other 
a  tract  of  land  in  the  county  of  33.32  acres, 
from  which  the  right  of  way  of  the  Wabash 
Railroad  had  been  taken,  leaving  about  30 
acres.  This  we  wUl  designate  as  the  county 
tract,  which  was  subdivided  Into  three  tracts: 
One  of  them  Included  all  that  part  which 
lies  west  of  the  Wabash  right  of  way,  a  little 
more  than  9  acres,  which  we  will  call  for 
short  the  peach  orchard,  which  Is  claimed  by 
the  defendant  Continental  Realty  Company; 
another  of  a  little  more  than  10  acres  lying 
east  of  the  right  of  way,  claimed  by  the  de- 
fendant Pryor  as  trustee  for  the  Wabash 
Railway  Company,  which  we  will  call  the 
Pryor  tract;  and  the  remaining  10  acres  also 
on  the  east  side  of  the  right  of  way  and  north 
at  the  Pryor  tract  AU  or  a  part  of  this  last- 
mentioned  tract  is  shown  to  have  been  claim- 
ed by  the  Wagner  EJlectric  Manufacturlug 
Company,  which  is  not  made  a  party  to  the 
suit  We  will  call  it  for  short  the  Wagner 
tract.  On  said  day  Watson  and  wife  made  a 
deed  of  both  the  dty  lot  and  county  tract  to 
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Josepli  Bog7  and  Edward  T.  Farlsb  upon 
trusts  expressed  therein  as  follows: 

"To  have  and  to  hold  the  game  the  said  par- 
ties of  the  second  part  and  to  the  survivor  of 
them  and  to  the  heirs  of  such  survivor.  In 
trust,  however,  for  the  sole  and  separate  use 
of  the  said  Sophia  M.  Watson  and  free  from 
any  control  of  her  husband  (should  she  marry) 
during  the  life  of  said  Sophia  M.  Watson  and 
after  the  death  of  said  Sophia,  then  in  trust 
for  the  heirs  of  the  body  of  the  said  Sophia  M. 
Watson  in  fee,  provided  that  so  soon  after  the 
death  of  said  Sophia  as  any  surviving  child  of 
said  Sophia  shall  attain  the  age  of  twenty-one 
years  such  child  shall  bold  its  interest  in  the 
property  hereby  conveyed,  wholly  discharged  of 
this  trust,  and  in  the  event  of  the  death  of  said 
Sophia  M.  Watson,  leaving  no  child  or  children 
surviving  her,  then  the  property  hereby  convey- 
ed shall  revert  to  the  said  Ringrose  J.  Watson, 
or  his  heirs,  wholly  discharged  of  this  trust, 
and  the  said  trustees  hereby  accept  the  trust 
hereby  created  and  covenant  to  fulfill  the  same. 
In  witness  whereof,  said  parties  of  the  first  and 
second  part  have  hereunto  set  their  hands  and 
seals,  the  day  and  date  first  above  written. 

"Ringrose  J.  Watson.    [Seal.] 
[Seal.] 


"Joseph  Bogy. 
"Edw.  T.  Farlsh. 


[Seal.]" 


These  trustees  resigned,  and  on  April  20, 
1878,  Frank  J.  Capltaln,  who  had  then  in- 
termarried with  Sophia  M.  Watson,  was  ap- 
pointed their  sole  successor.  By  order  of  the 
St  Louis  circuit  court  made  on  his  ex  parte 
application,  he  incumbered  the  county  tract 
by  a  mortgage  of  ^,200.  He  afterward  re- 
moved with  his  entire  family  to  California, 
and,  on  July  16, 1889,  John  G.  Priest  was  ap- 
pointed by  the  court  in  his  stead.  On  the  day 
of  his  apiwintment  Mr.  Priest  applied  for  by 
ei  parte  petition,  and  obtained  from  the  cir- 
cuit court  for  the  city  of  St  Louis  authority 
to  borrow  $1,600  on  the  city  lot,  which  he 
did.  At  the  March  term,  1892,  he  filed  in 
said  city  circuit  court  a  petition  in  whldi 
Frank  J.  Capltaln  and  Manette,  his  oldest 
child  (who  is  the  defendant  Manette  Howen- 
stein  in  this  case,  and  who  had  then  probably 
Just  become  of  age,  although  the  record 
leaves  it  in  doubt)  Joined  him,  and  making 
Watson  and  his  wife  (whom  he  married  since 
he  executed  his  deed),  Sophia  M.  Capltaln 
and  her  three  minor  diildren  who  are  the 
plaintiffs  in  this  case,  defendants,  stating, 
among  other  things,  that  Sophia  was  Insane ; 
that  she  and  the  three  minor  children  resid- 
ed In  the  state  of  California;  that  the  prop- 
erty had  been  Incumbered  as  above  stated,  the 
incumbrance  on  the  city  lot  being  about  to  be- 
come due,  and  that  on  the  county  tract  being 
overdue ;  that  Sophia  had  no  other  means  of 
nipport  for  herself  and  children  than  said 
Pitqwrty,  which  was  not  sufflclently  produc- 
ttve  for  that  purpose;  that  there  was  al- 
ready owing  $4,000  for  medical  attendance, 
nursing,  end  other  necessary  erpehses  of  the 
insane  during  the  four  years  immediately 
precedbig;  that  the  time  was  favorable  for 
the  sale  of  the  land ;  that  the  trustee  had 
»n  offer  for  the  county  tract  of  $48,000,  Its 
^  maiicet  value;  and  asking  an  order  for 
the  sale  of  both  tracta 
The  order  of  sale  was  made  October  24, 


1892,  and  the  county  tract  sold  under  It  for 
$48,000,  one-half  cash  and  the  remainder  in 
two  notes  payable  in  five  years,  with  interest 
at  6  per  cent ;  one  of  them  for  $6,000  secured 
by  mortgage  on  the  Wagner  tract,  and  the 
other  for  $18,000  secured  by  mortgage  on  the 
peach  orchard.  This  sale  was  approved  by 
the  court.  What  became  of  the  city  lot  does 
not  appear.  The  proceeding  under  which  the 
sale  was  made  has  been  held  by  this  court 
to  be  void  because  there  was  no  legal  serv- 
ice of  process  on  Mrs.  Capltaln,  or  either  of 
these  plaintiffs,  her  three  minor  children. 
The  purchase  price  of  the  land  was  collect- 
ed and  passed  into  the  hands  of  the  trustee, 
and  so  much  as  was  necessary  was  used  for 
the  purposes  indicated  in  the  order  of-sala 
The  defendant  Mississippi  Valley  Trust  Com- 
pany succeeded  Mr.  Priest  as  trustee  under 
the  Watson  deed  on  January  2,  1902,  and 
about  $35,000  of  the  fund  and  its  accretions 
came  into  its  hands. 

The  amended  petition  set  out  all  these  pro- 
ceedings at  great  length,  and  that  much  or 
all  of  Uie  money  raised  by  the  various  in- 
cumbrances mentioned,  as  well  as  by  the 
sale,  was  shown  by  the  record  to  have  been 
raised  and  used  for  purposes  whicli  could  not 
lawfully  be  charged  against  the  estate  of  the 
remaindermen  under  the  terms  of  the  trust. 
Its  prayer  was  that  the  decree  rendered  in 
the  Priest  Case,  236  Mo.  446,  139  S.  W.  204, 
and  the  conveyance  of  the  property  made  in 
pursuance  thereof — 

"be  canceled,  set  aside,  and  for  naught  held  as 
to  the  plaintiffs,  and  for  such  other  and  further 
relief  as  to  the  court  shall  seem  meet  and 
proper." 

The  defendant  Sophia  M.  Capltaln,  who  had 
recovered  her  reason  at  the  time  this  suit 
was  instituted,  died  in  December,  1908.  The 
defendant  Manette  Howensteln,  n6e  Capltaln, 
afterward  received  from  the  defendant  trus- 
tee one-fourth  of  tSie  fund  in  its  hands  aris- 
ing from  the  sale,  and  died  before  the  first 
trial.  The  Mississippi  Valley  Trust  Compa- 
ny, for  Itself  and  as  trustee,  answered,  admit- 
ting its  appointment,  and  that  it  holds  In 
trust  the  proceeds  of  the  sale  received  from 
Priest,  and  denying  the  other  allegations  of 
the  petition.  The  defendants  Continental 
Realty  Company  and  Pryor  filed  practically 
identical  answers,  In  which  each  pleaded: 
(1)  A  good  title  under  the  Priest  sale  to  the 
tract  of  land  held  by  it  thereunder ;  (2)  the 
statute  of  limitations  of  10  years ;  (3)  laches ; 
and  (4)  that  the  proceeds  of  the  sale  of 
said  real  estate,  under  the  decree,  were 
applied  in  part  by  the  trustee  under  the 
order  of  the  court  to  the  payment  of  back 
taxes  and  mortgages  and  deeds  of  trust  upon 
said  real  estate,  and  that  the  balance, 
amounting  to  $35,000,  more  or  less,  is  now  in 
the  hands  of  the  Mississippi  Valley  Trust 
Company  as  successor  to  Trustee  Priest ;  and 
prayed  that  if  the  court  should  bold  the  de- 
cree and  sale  of  the  premises  thereunder 
void,  and  that  the  defendant  had  net  ac- 
quired  title   by  adverse   possesion  of  the 
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premises,  then  that  It  ascertain  the  amount 
of  the  proceeds  of  said  sale,  paid  out  as 
aforesaid  on  account  of  the  taxes  and  In- 
cumbrances upon  the  property,  and  decree 
that  the  same  shall  stand  as  a  lien  for  the 
benefit  of  the  purchasers  upon  the  tract  of 
land  thus  sold,  and  order  and  decree  that 
such  defendant's  proportionate  share  of  the 
balance  of  the  proceeds  of  said  sale  now  in 
the  hands  of  the  Mississippi  Valley  Trust 
Company,  trustee,  be  paid  over  to  it,  and  for 
such  other  relief  as  might  be  just  and  prop- 
er. All  these  matters  were  put  in  Is&ue  by 
replication. 

In  reversing  the  former  Judgment  dismiss- 
ing the  plaintiffs'  petition  this  court  said, 
referring  to  the  Judgment  In  the  Priest  Case: 

"With  that  judgment  and  decree  held  to  be 
bad,  as  we  have  indicated  should  be  held,  it 
would  of  necessity  force  a  fuller  consideration 
of  other  matters  pleaded  in  the  answer.  The 
petition,  we  think,  states  a  good  cause  of  ac- 
tion; but  we  will  leave  the  matters  of  defense 
open  to  a  more  thorough  consideration  upon  a 
retrial  of  the  cause,  in  the  light  of  the  views 
expressed  in  this  opinion  as  well  as  those  ex- 
pressed in  the  opinion  in  the  original  Priest 
Case." 

After  being  so  "returned  to  the  trial  court 
the  cause  was  tried  at  the  June  term,  1912, 
and  taken  under  advisement  until  the  Decem- 
ber term,  1912,  and  on  December  4th  the  de- 
cree now  appealed  from  was  entered.  It 
finds,  in  accordance  with  the  direction  of 
this  court,  that  the  Priest  Judgment  is  void 
as  to  these  plaintiffs;  that  pursuant  to  its 
terms  a  fee-simple  title  was  sold  and  Intend- 
ed to  be  conveyed;  that  the  purchase  price 
of  $48,000  was  its  full  value ;  that  this  sum, 
less  the  liens  and  expenses  charged  thereon, 
passed  Into  the  hands  of  the  defendant  trust 
company,  which  at  the  time  this  suit  was 
begun  had  in  its  hands  a  siun  in  excess  of 
$35,000  and  was  paying  the  Income  to  Mrs. 
Capitain;  that  at  the  date  of  the  entry  of 
the  Priest  judgment  (October  24,  1892)  by 
which  this  cause  of  action  accrued,  the  plain- 
tiff Ringrose  J.  Capitain  was  17  years,  lack- 
ing 5  days,  old,  the  plaintiff  Isabella  M.  Wil- 
liams was  13  years  5  months  and  23  days 
old,  and  that  the  plaintiff  Chouteau  Capitain 
was  11  years  8  months  and  19  days  old,  so 
that  at  the  institution  of  this  suit  they  were, 
respectively  30  years  2  months  and  11  days, 
26  years  8  months  and  9  days,  and  24  years 
11  months  and  5  days  old,  and  that  the  stat- 
ute of  limitations  bad  not  run  against  them 
in  favor  of  the  defendants,  and  that  the 
plaintiffs'  participation  in  the  fund  in  the 
hands  of  the  trustee  during  the  pendency  of 
this  suit  (as  hereinafter  stated)  amounted  to 
a  ratification  of  the  Priest  decree,  by  reason 
of  which  there  was  no  equity  in  their  bill, 
which  was  dismissed  at  their  costs. 

After  the  plaintiffs'  evidence  was  all  in  at 
the  trial,  the  court,  against  the  objection  of 
plaintiffs,  permitted  the  realty  company  to 
amend  its  answer  by  stating  that  since  the 
former  trial  the  plaintiff  Chouteau  Capitain 
had  conveyed  to  it  his  interest  in  the  peach 


orchard  claimed  by  it,  and  that  since  the 
former  trial  each  of  the  plaintiffs  had  receiv- 
ed and  accepted  from  the  defendant  trustee 
his  proportional  part  of  the  proceeds  of  the 
Priest  sale,  and  had  thereby  fully  ratified  It. 
To  this  the  plaintiffs  excepted. 

The  plaintiffs  in  due  time  filed  their  mo- 
tion for  a  new  trial,  and,  while  It  was  pend- 
ing, the  cause  was  continued  to  the  following 
April  term.  Daring  that  term,  and  on  May 
14,  1913,  and  while  the  motion  for  a  new  trial 
was  still  pending,  defendant  Pryor  filed  a 
motion  asking  that  the  recital  with  respect 
to  his  appearance  at  the  trial  by  Sturdevant 
and  Sturdevant  and  Albert  Blair  be  stricken 
from  the  decree,  and  that  it  be  otherwise 
amended  by  a  finding  that  the  cause  of  ac- 
tion against  said  Pryor  was  on  -  or  about 
July  1,  1909,  adjusted,  settled,  and  compro- 
mised by  an  agreement  in  writing,  and  that 
the  cause  be  dismissed  as  to  him,  and  offer- 
ing at  the  same  time  to  file  an  amended  an- 
swer in  support  thereof.  The  court  thereupon 
permitted  said  Pryor  to  amend  his  separate 
answer  by  inserting  therein  a  like  amendment 
to  that  made  by  the  defendant  realty  com- 
pany, and  amended  and  modified  the  decree 
by  Inserting  therein  two  additional  para- 
graphs, the  first  •of  which  was  a  finding,  in 
substance,  that  on  July  1,  1909,  the  defend- 
ants realty  company  and  Pryor  notified  the 
defendant  trust  company  of  their  consent  to 
the  payment  to  the  plaintiffs  Ringrose  J. 
Capitain  and  Isabella  M.  Williams  of  one- 
half  the  trust  fund  in  its  hands  in  equal 
parts,  and  that  thereupon  the  said  trustee 
paid  them  the  sum  of  $7,846.60,  but  that 
there  was  no  evidence  that  such  consent  was 
given,  or  such  payment  made  and  accepted 
under  any  agreement  whereby  the  said  de- 
fendants waived  any  right  or  said  plaintiffs 
reserved  any  right  with  respect  to  the  mat- 
ter in  controversy.  The  other  paragraph 
wasi  in  effect,  a  finding  that  the  amount  of 
land  conveyed  in  trust  by  the  Watson  deed 
was  33  acres;  that  the  amount  conveyed  by 
Priest  pursuant  to  the  decree  of  October  24, 
1902,  was  29  acres  more  or  less;  that  the 
amount  acquired  by  the  realty  company  by 
mesne  conveyances  under  that  deed  was 
9»/ioo  acres;  that  the  capital  fund  left  in 
the  hands  of  the  defendant  trust  company 
was,  in  round  numbers,  $36,000,  and  that  it 
had  been  appropriated  by  plaintiffs  to  such 
an  extent  that  the  realty  company — 

"could  not  be  reimbursed  the  full  amount  of  the 
proportionate  share  of  the  original  purchase 
price  or  of  the  sum  left  at  the  death  of  the  life 
tenant  upon  the  basis  of  an  acreage  valuation." 

The  decree  as  modified  was  re-entered,  and 
the  plaintiffs,  within  four  days  filed  their 
supplemental  motion  for  a  new  trial,  which, 
with  the  original  motion  for  a  new  trial, 
was  overruled.  Proper  exceptions  were  taken 
and  saved  at  all  stages  of  these  proceedings. 
The  evidence  upon  which  these  amendments 
were  allowed  is  all  substantially  contained  in 
the  following  writings.  By  a  written  agree- 
ment dated  January  25,  1906,  the  plaintiffs 
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and  Sophia  M.  Gapltaln  miployed  William 
F.  McLaughlin  their  attorney  "to  inatitate 
the  necessary  legal  proceedings,  and  to  do 
and  perform  all  acts  and  things  and  main- 
tain, prosecute  and  defend  all  actions  at  law 
or  otherwise  necessary  to  settle^  establish 
and  protect  the  Interest  of  said  parties"  there- 
in named  In  and  to  certain  property  describ- 
ed In  the  Watson  deed,  and  In  consideration 
of  such  services  and  his  expenditures  to  pay 
said  McLaughlin  "one-half  of  any  and  all 
moneys  or  property  that  they  might  recover, 
or  become  due"  for,  in  and  out  of  said  prop- 
erty, and  also  "one-half  of  any  and  all  mon- 
eys or  property  arising  from  a  settlement  of 
the  said  Interests  in  eald  property  •  •  • 
whether  the  same  be  by  salt  and  satisfaction 
of  any  and  all  judgments,  or  by  compromise 
and  settlement  of  said  interests."  It  also 
provided  that  nnless  "snccessful  in  protect' 
hig  and  defending  the  parties'  Interests  as 
herein  set  forth,  elthw  by  suits  at  law,  com- 
promise or  settlement,"  he  should  receive  no 
compensation  for  either  services  or  expenses. 
It  also  contained  the  following  danae: 

"The  foregoing  contract  does  not  include,  in 
any  way,  the  trust  fnnds  now  held  by  the  Mis- 
sissippi Valley  Trust  Company,  in  trust  for 
Sophia  M.  Capltaln  and  her  children,  the  heirs 
at  law  herein  named." 

Mr.  McLaughlin,  by  the  same  contract,  un- 
dertook the  employment  and  promised  to  per- 
form the  services.    By  a  contract  dated  Feb- 
ruary 7,  1909,  Chouteau  Capltaln  recited  the 
trust  and  acknowledged  the  receipt  from  the 
Mississippi  Valley  Trust  Company  of  $7,816.- 
81  as  his  full  share  of  the  trust  fund  in  Its 
hands,  and  released  It  from  all  liability  "on 
any  account  whatsoever,"  and  by  their  deed 
dated  March  15,  1909,  he  and  his  wife  con- 
veyed to  the  Continental  Realty   Company, 
for  the  consideration  of  $5,  all  their  right, 
title,  and  Interest  in  and' to  the  laud  claimed 
by  said  company  in  this  suit    Under  date  of 
July  1,  1909,  the  plaintiffs  Rlngrose  J.  Cap- 
ltaln and  Isabella  M.  Williams  by  their  attor- 
ney In  fact,  William  F.  McLaughlin,  made  a 
written  agreement  with  the  Mississippi  Val- 
ley Trust  Company  which  recites  the  Wat- 
son  trust;    that  the  trust  company  bad  in 
its    possession   $16,280.26   of    principal   and 
f 255.70  of  interest  belonging  to  the  fund; 
the  death  of  Mrs.  Capltaln  and  Mrs.  Howen- 
steln,  later  Mrs.  Baab;    the  desire  of  the 
parties  of  the  first  part  to  have  one-half  of 
Uie  said  fund  paid  over  to  them;   the  pay- 
meant  by  tbe  tmst  company  and  the  receipt 
by  the  parties  of  the  first  part  of  $7,846.60 
as  one-half  of  such  fund,  less  proper  charges 
against  it;  acquits  the  trust  company  to  that 
ertent;    and  contains  the  following  provi- 
sion: 

"TThis  release  shall  in  no  manner  be  construed 
as  an.  admission  on  the  part  of  either  of  the 
parties  hereto  as  to  the  rights  or  conventions  of 
the  other." 

There  were  alao  in  evidence  the  following 
writings:. 


"St.  Louis,  Mo.,  June,  1909. 
"Mississippi  Valley  Trust  Company,  Trustee, 
City— Dear  Sirs :  We  hereby  consent  to  your 
delivering  to  Ringrose  J.  Capitain  and  Isabella 
Capitain  Williams,  or  their  attorneys  at  law 
or  in  fact,  one-half  of  the  balance  you  have  on 
hand  in  the  Capitain  matter,  and  on  behalf  of 
Harry  Troll,  administrator  of  Mrs.  Sophia  M. 
Capitain,  we,  as  his  attorneys  give  the  same  con- 
sent 

"Tours  truly,  Wm.  P.  McLauBhlin. 

"Robert  &' Robert 

"July  1,  1909. 
"Approved :     Harry  Troll,  Administrator  Es- 
tate  of  Sophia  M.  Capitain,  Deceased." 

Also  a  similar  assent  directed  to  the  de- 
fendant trust  company,  and  signed  by  defend- 
ants realty  company  and  Pryor,  by  Joseph  S. 
I.iaurie,  their  attorney.  Also  the  written  con- 
sent of  the  Wagner  Electric  Manufacturing 
Company  (which  describes  Itself  as  owner  of 
a  part  of  the  Capltaln  tract)  dated  June  28, 
1909,  whereby  It  refers  to  this  suit,  and  re- 
cites that  whereas  the  plaintiffs  and  Pryor — 

"have  negotiated  a  compromise  by  which  said 
Pryor  is  to  retain  a  portion  of  said  real  estate, 
and  the  said  plaintiffs  are  to  take  over  and 
have  a  corresponding  portion  of  the  funds  now 
held  by  the  Mississippi  Valley  Trust  Company : 
Now,  therefore,  the  Wagner  Company  hereby 
consents  that  said  plaintiSs  and  said  I'r^or  may 
make  said  compromise,  and  said  plaintiffs  may 
receive,  under  the  terms  thereof,  the  proportion 
of  said  fund,  so  far  as  the  same  may  concern  the 
interests  of  said  Wagner  Company,  but  only  upon 
the  following  conditions :  That  said  Pryor  shall 
not  be  entitled  to  a  portion  of  the  remainder  of 
said  fund  which  said  Mississippi  Valley  Trust 
Company,  as  trustee,  may  retain,  and  provided 
further  that  said  Wagner  Company  shall  be  as 
free  to  make  and  maintain  in  equity  a  claim  to 
such  a  portion  of  the  remaining  fund  to  be  held 
by  said  Mississippi  Valley  Trust  Company, 
trustee,  as  fully  as  if  this  assent  had  not  been 
given;  that  is,  in  the  event  plaintiffs  shall  be 
successful  in  having  the  decree  under  which  said 
premises  were  sold  to  be  declared  null  and  void. 
"[Signed]    Wagner  Electric  Mfg.   Co., 

"By  J.  M.  Hohnes,  Atty." 

Mr.  Frank  J.  Capltaln,  the  husband  of  the 
life  tenant,  and  father  of  her  children,  was 
an  architect,  his  business  was  a  paying  one, 
and  sufficient  to  maintain  and  care  and  pro- 
vide for  his  family  in  a  suitable  and  proper 
manner,  and  be  did  so  provide  for  them. 

William  F.  McLaughlin,  of  Chicago,  111., 
and  Douglas  W.  Robert,  of  St  Louis,  for  ap- 
pellants. Sturdevant  &  Sturdevant,  of  St 
Louis,  for  respondent  Continental  Realty  Co. 
J.  L.  Minnls  and  N.  S.  Brown,  both  of  St 
Iiouis,  for  respondent  Pryor. 

BROWN,  C.  (after  stating  the  facts  as 
above).  I.  Before  stating  the  considerations 
which  lead  us  to  the  disposition  of  this  ap- 
peal, we  will  state  in  the  most  general  terms 
the  matter  before  us  for  adjudication. 

The  land  which  is  the  foundation  of  the 
controversy  is  in  St  Louis  county,  and  with 
other 'land  in  the  city  was,  in  1869,  conveyed 
by  the  owner,  Rlngrose  J.  Watson,  to  trus- 
tees, the  survivor  of  them,  and  the  heirs  of 
such  survivor,  in  trust  to  the  sole  and  sepa- 
rate use  of  bis  unmarried  daughter  Sophia 
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H.,  free  from  the  control  of  her  busband, 
sbonld  sbe  marry,  during  ber  life,  and  after 
ber  deatb  to  ber  survlTing  cblld  or  cblldren, 
and,  In  tbe  event  of  ber  deatb  wltbout  any 
sarviTing  cblld,  to  revert  to  tbe  grantor.  It 
was  also  provided  that: 

"So  soon  after  her  death  as  any  surviving 
child  of  said  Sophia  shall  attain  the  age  of 
twenty-one  years  such  child  shall  hold  its  inter- 
est in  the  property  hereby  conveyed  wholly  dis- 
charged of  this  trust" 

It  was  afterwards  sold  under  a  decree  of 
tbe  circuit  court  for  tbe  city  of  St  Louis 
rendered  on  October  24,  1892,  and  conveyed 
pursuant  to  such  sale  by  deed  of  tbat  date 
to  one  Stewart,  tbrough  whom  the  interested 
defendants  Continental  Realty  Company  and 
Pryor  now  claim.  Forty-eight  thousand  dol- 
lars was  realized  from  tbe  sale,  a  part  of 
which  was  appropriated  by  tbe  decree  to  tbe 
payment  of  certain  matters  that  were  charg- 
ed by  It  upon  the  land,  and  the  remainder, 
$35,000,  more  or  less,  was,  at  the  time  of  tbe 
bringing  of  this  suit  in  tbe  bands  of  tbe  de- 
fendant trust  company,  a  trustee  appointed 
by  the  circuit  court,  having  tbe  necessary 
territorial  jurisdiction,  in  direct  line  of  suc- 
cession from  tbe  grantees  named  in  tbe  Wat- 
son deed.  The  decree  of  the  circuit  court  of 
the  city  of  St  Louis  under  which  tbe  land 
was  sold  was,  on  a  former  appeal  In  this 
same  cause,  held  by  this  court  to  be  void. 
Capitaln  v.  Trust  Company,  240  Mo.  484,  144 
S.  W.  466.  At  the  time  of  the  institution  of 
this  suit  Sophia  M.  Capitaln  was  still  living, 
having  four  children;  these  three  plaintiffs 
and  Manette  Howenstein,  who  at  the  time  of 
the  Institution  of  tbe  proceedings  under 
which  the  land  was  sold  had  been  of  full 
age  and  joined  In  it  as  plaintiff  and  Is,  with 
ber  mother,  made  a  defendant  in  this  case. 
It  is  with  reference  to  the  situation  and 
rights  of  the  parties  as  tbey  existed  at  that 
time  tbat  this  suit  was  instituted  and  its 
character  must  be  judged. 

[1]  Tbe  judgment  being  void,  each  of  these 
plaintiffs  had  an  expectant  interest  In  tbe 
land  by  way  of  remainder,  contingent  upon 
his  or  her  survival  of  the  mother,  and  Wat- 
son had  an  expectant  interest  as  reversioner, 
contingent  on  the  mother  surviving  all  ber 
children.  So  far  as  the  right  to  bring  any  ac- 
tion to  adjudicate  or  more  clearly  define 
their  rights,  tbey  bad  been  without  remedy 
until  the  passage  of  the  act  of  March  16, 
1897,  afterwards  incorporated  in  the  Revised 
Statutes  of  1899  as  section  650;  for  before 
tbat  time  it  bad  been  settled  in  this  court 
tbat  one  out  of  possession  could  not  invoke 
equitable  jurisdiction  for  tbat  purpose.  In 
fact  we  said  in  Graves  v.  Ewart,  90  Mo.  13, 
18,  11  S.  W.  971,  972: 

"Whatever  the  law  may  be  elsewhere,  it  is  set- 
tled in  this  state  that  a  party  having  the  legal 
title  to  land,  and  being  out  of  possession',  can- 
not invoke  equitable  jurisdiction  to  remove  a 
cloud  on  such  title.  This  has  been  the  steady 
ruling  of  this  court  for  years,  as  will  be  seen 
by  an  examination  of  Davis  v.  Sloan,  95  Mo. 
562  [5  S.  W.  702},  and  the  cases  there  cited." 


The  fact  that  tbe  case  from  which  we  hare 
quoted  was  one  to  set  aside  a  judgment  In 
which  Its  infirmity  appeared  nowhere  upon 
the  record  makes  It  peculiarly  applicable  to 
this  case.  It  does  not  appear  In  this  record 
that  at  that  time  the  title  to  any  other  land 
than  the  county  tract  depended  upon  this  de- 
cree, so  that  the  circuit  court  for  the  city  of 
St  Louis  would  have  no  Jurisdiction  In  a 
proceeding  Instituted  directly  to  try  the  title. 
On  the  other  hand,  the  void  decree  had  been 
entered  in  tbat  court,  which  alone  had  jn- 
risdiction  to  expunge  it  or  set  It  aside.  The 
plaintiffs  chose  the  latter  remedy,  and  with 
it  the  latter  jurisdiction,  and  framed  and  fil- 
ed their  petition  accordingly.  Its  prayer  for 
specific  reUef  was,  to  be  sure,  that  tbe  decree 
and  the  amendments  thereof,  and  said  con- 
veyance, be  canceled,  set  aside,  and  toe 
naught  held  as  to  these  plaintiffs,  and  for 
such  other  and  further  relief  as  to  the  court 
shall  seem  meet  and  proper,  but  the  convey- 
ance referred  to  included  no  other  land  than 
that  which  lay  In  St  Louis  county.  Thia 
court  held,  on  the  former  appeal,  that  the  pe- 
tition stated  a  good  cause  of  action  on  behalf 
of  the  plaintiffs,  cognizable  in  the  St  Louis 
City  circuit  court,  in  which  tbe  action  was 
brought  Capitaln  v.  Trust  Company,  240 
Mo.  loc.  dt  496,  144  S.  W.  468.  In  tbat  con- 
nection it  says: 

"Taking  the  view  therefore  that  the  real  gist 
of  the  action  is  to  annul  the  judgment  in  tbe 
Priest  Case,  and  that  the  removal  of  the  al- 
leged cloud  upon  the  title  to  lands  is  only  an 
incidental  matter,  the  circuit  court  ♦  •  •  had 
jurisdiction  perforce  of  the  construction  •  *  « 
we  have  given  the  statute,  supra."  Sec.  2516. 
B.  S.  1009. 

In  this  connection  Graves,  P.  J.,  delivering 
tbe  opinion  of  the  court,  quoted  with  ap- 
proval from  tbe  opinion  of  VaUlant,  J.,  In 
Davison  v.  Hough,  165  Mo.  loc.  dt  678,  06 
S.  W.  734,  as  foUows: 

"We  are  satisfied  that  section  3631  (R.  S. 
1890)  was  intended  to  apply  to  suits  coming 
within  that  class  in  equity  jurisdiction  above 
referred  to,  which  have  for  their  main  purpose 
the  annulling  of  a  judgment  or  enjoining  a  pro- 
ceeding at  law,  and  was  not  intended  to  apply 
to  a  suit  in  which  tbe  jurisdiction  in  equity 
exists  upon  other  grounds  than  that  of  afford- 
ing relief  by  injunction,  and  when  that  relief 
Is  merely  ancillary  to  the  main  object  of  the 
suit" 

In  accordance  with  our  previous  holding, 
with  the  soundness  of  whldi  we  are  still  per- 
fecUy  satisfied,  we  will  consider  the  quee- 
tions  still  open  In  this  appeal  from  tbe  stand- 
point that  this  suit  Is  a  proceeding  to  eet 
aside  the  decree  rendered  In  the  case  of 
Priest  T.  Capitaln  by  the  drcnlt  court  for  tbe 
city.  Even  were  tbe  question  of  jurisdiction 
which  we  hare  suggested  out  of  the  way,  tbe 
only  alternative  course  open  to  the  plalntUEs, 
contingent  remaindermen  out  of  poeaeaslom, 
would  be  by  proceeding  under  section  8SO, 
R.  S.  1899,  and  their  petition  could  not,  by 
any  effort  of  the  Imagination,  be  construed 
as  an  application  to  the  court  to  ascertain 
and  determine  tbe  estate,  ttUe^  and  Interest 
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of  tbe  parties,  respectively,  in  the  land,  "and 
to  define  and  adjudge  by  its  Judgment  or  de- 
cree the  estate,  title,  and  interest  of  the  par- 
tleB  severally"  therein. 

[2]  II.  From  this  standpoint  we  will  first 
consider  whether  the  plaintiffs  are  barred  of 
the  remedy  they  ask  by  the  statute  of  llm- 
Itatlons.  If  80,  it  will  not  be  necessary  to 
proceed  further  in  our  laTestlgatlon. 

The  Jadgrment  against  which  this  suit  is  di- 
rected cannot  be  described  as  either  voidable 
or  irregular;  it  Is  simply  void.  It  Is  true 
that  it  shows  npon  Its  face  an  attempt  to  in- 
trench Itself  in  its  own  record  by  a  circum- 
stantial recital  of  Its  finding  of  every  fact 
necessary  to  make  valid  service  of  the  sum- 
mons upon  these  plaintlfCs  in  California. 
Among  these  recitals  are  the  statements  that 
the  deCmdant  Sophia  was  insane,  that  her 
defendant  children,  the  three  plaintiffs  In 
this  case,  were  all  minors,  and  that  the  aver- 
ment of  the  petition  that  they  resided  in  Cal- 
ifornia was  true.  Upon  the  facts  so  found 
the  law  declared  that  the  service  could  only 
be  made  by  an  officer  authorized  by  law  to 
serve  process  within  the  state  of  California 
and  can  only  be  proved  by  the  affidavit  of 
such  officer  stating  the  time  and  manner  of 
such  service,  made  before  the  clerk  or  Judge 
of  the  court  of  which  he  la  an  officer.  It  is 
also  required  that  such  clerk  or  Judge  shall 
certify  the  official  character  of  the  iiffiant, 
and  to  his  authority  to  serve  process  in  such 
state.  If  all  this  is  taken  and  certified  by 
the  clerk  and  Judge  of  a  court  of  record,  it 
"shall  be  prima  fade  evidence  of  the  facts 
stated  in  sncb  return."  When  it  Is  filed  in 
the  cause  in  connection  with  the  affidavit  of 
nonresidence,  no  order  of  publication  is  nec- 
essary. 1  B.  S.  1889,  sections  2022,  2029.  It 
will  be  seen  that  this  circumstantial  affidavit 
not  only  constitutes  the  only  proof  of  serv- 
ice, but  is  also  the  only  return. 

[3]  As  we  said  In  the  late  case  of  Smith  v. 
Moseley,  234  Mo.  486,  495,  137  S.  W.  971, 
974: 

"The  record  proper  consiata  of  the  process  and 
return,  the  pleadings,  the  verdict  and  Judgment 
in  civil  cases." 

This  is  a  concrete  way  of  saying  that  fbe 
record  proper  of  a  cause  determined  In  a 
court  of  record  consists  of  those  things  which 
show  the  right  of  the  court  to  adjudicate  be- 
tween the  parties,  the  particular  matter  be- 
fore it,  and  its  trial  and  determination.  If, 
upon  the  inspection  of  all  these,  giving  to  each 
its  due  weight,  it  appears  that  the  court  bad 
Jurisdiction  of  the  parties,  and  acted  within 
its  Jurisdiction  as  to  the  subject-matter,  its 
Jadgment  is  valid  ;  otherwise  It  is  void.  In 
this  case  we  look  at  the  record,  and  see  that 
the  court  has  found  that  these  parties,  nei- 
ther of  whom  could  lawfully  submit  himself 
voluntarily  to  the  Jurisdiction  of  the  court, 
bad  been  duly  served  with  process.  We  look 
further  Into  the  same  record,  and  find  that 
^  only  evidence  that  could  give  the  court 


Jorlsdlction  to  so  find  bad  never  existed,  and 
therefore,  as  we  held  on  the  former  appeal,  it 
was  without  Jurisdiction  of  the  persons  K>f 
the  said  defendants,  and  the  Judgment  was 
void  as  to  them.  It  bad  no  more  power  to 
fortify  its  Jurisdiction  by  misrepresenting  the 
record  in  this  reBi>ect  than  it  had  to  fortify 
Its  Jurisdiction  over  the  subject-matter  t^ 
reciting  upon  its  record  an  Imaginary  peti- 
tion. That  this  is  the  law  in  this  state  is 
settled  by  many  adjudlcatlrais  of  this  court, 
a  few  of  which  are  as  follows:  Kunzi  v. 
Hickman,  243  Ma  103,  118,  147  S.  W.  1002; 
Woodruff  V.  Lumber  Co.,  242  Mo.  381,  386, 146 
S.  W.  1102;  Howell  v.  Sherwood,  242  Mo. 
513,  654,  147  S.  W.  810;  Feurt  v.  Caster,  174 
Mo.  289,  303,  73  S.  W.  576;  Laney  v.  Oarbee, 
105  Mo.  365,  360,  16  S.  W.  831,  24  Am.  St. 
Rep.  301 ;  McClanahan  v.  West,  100  Mo.  300, 
321,  13  S.  W.  674;  Blodgett  v.  Shafer,  94 
Mo.  652,  671,  7  S.  W.  436;  Cloud  v.  Pierce 
City,  86  Mo.  357,  368,  369. 

As  is  said  by  Mr.  Blade  in  his  excellent 
work  on  Judgments  (section  307) : 

"Every  court  possesses  inherent  power  to  va- 
cate entries  in  its  record  of  judgments,  decrees, 
or  orders  rendered  or  made  without  jurisdiction, 
either  durinur  the  term  at  which  the  entries  are 
made  or  after  its  expiration." 

This  is  equally  the  case  whether  the  in- 
firmity arises  for  want  of  Jurisdiction  over 
the  person  or  subject-matter.  It  may  be  set 
aside  at  any  time.  Id.  As  was  still  more  more 
pointedly  said  by  the  Supreme  Court  of  Min- 
nesota In  a  similar  case: 

"A  conrt  may,  at  any  time,  dear  Its  records 
of  unauthorized  and  illegal  entries  therein." 
Feikert  v.  Wilson.  38  Minn.  341,  37  N.  W.  585. 

This  may  be  done  at  the  instance  of  a  par- 
ty to  the  record  at  any  time  until  he  shall 
have  estopped  himself  In  equity  from  so  do- 
ing. The  law  will  not  permit  such  unauthor- 
ized use  of  its  process  or  record  as  a  strata- 
gem to  force  one  into  court  who  Is  otherwise 
safe  from  molestation,  ^lese  views  render 
it  unnecessary  to  incumber  the  records  of 
this  case  with  an  examination  of  the  very  in- 
teresting questions  suggested  by  counsel 
growing  out  of  the  remedy  provided  by  the 
act  of  18S)7,  to  which  we  have  already  re- 
ferred, as  well  as  the  vicarious  operation  of 
the  statutes  of  limitations  upon  these  plain- 
tiffs through  the  trustees  created  under  the 
Watson  deed  and  their  successors.  Miese 
questions  have,  however,  been  lately  subject- 
ed to  thorough  Investigation  by  this  court  in 
Armor  v.  Frey,  253  Mo.  447,  474,  161  S.  W. 
829  et  seq. ;  Case  v.  Goodman,  250  Mo.  112, 
114,  156  S.  W.  698 ;  Elliott  v.  Machine  Co., 
236  Mo.  546,  656, 139  S.  W.  356,  et  seq. ;  Glas- 
gow V.  Missouri  Car  &  Foundry  Co.,  229  Mo. 
585,  592,  129  S.  W.  900  et  seq.;  Jones  v. 
Jones,  223  Mo.  424,  123  S.  W.  29,  25  L.  R.  A. 
(N.  S.)  424;  Bedford  v.  Sykes,  168  Mo.  8,  14, 
15,  67  S.  W.  569.  We  refer  the  curious  to  the 
careful  perusal  of  these  cases.  We  hold  that 
the  remedy  sought  in  this  case  is  not  barred 
by  any  statute  of  limitations. 
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(4]  III.  We  now  come  to  the  single  proposi- 
tion presented  by  the  defendant  Pryor  In  hte 
miet  and  argnment,  and,  it  seems  to  us,  the 
only  serious  question  in  the  case :  Have  the 
plaintiffs,  by  accepting  the  proceeds  of  the 
sale  since  bringing  this  suit,  elected  to  af- 
firm the  proceedings  under  the  decree,  so  that 
they  are  now  estopped  from  denying  its  Ta- 
Itdlty  against  those  claiming  title  under  it? 
This  is  not  one  of  those  typical  cases  so  com- 
mon in  the  courts,  which  depend  upon  the 
effect  of  the  action  of  one  of  the  parties 
alone.  Everything  has  been  done  with  the 
concurrence  in  writing  of  all  the  parties  in 
interest  so  far  as  the  record  discloses,  and 
the  effect  depends  upon  the  construction  of 
these  writings. 

When  the  suit  was  instituted  two  distinct 
phases  of  the  transaction  were  presented:  (1) 
The  land,  as  affected  by  the  void  decree  and 
proceedings  thereunder;  and  (2)  the  fund  re- 
sulting from  the  sale  remaining  in  the  hands 
of  the  trustee.  Should  the  plaintiffs  take  the 
former,  the  latter  would  constitute  a  fund 
which,  in  equity,  would  stand  to  reimburse 
the  purchaser  under  the  void  decree  or  those 
holding  under  him.  That  they  conid,  in  view 
of  all  the  circumstances,  only  claim  the  fund 
by  virtue  of  the  decree  and  proceeding  there- 
under that  produced  it  is  evident,  and  that 
they  would,  under  ordinary  circumstances  at 
least,  be  precluded  from  denying  the  validity 
of  their  own  title  is  equally  obvious  upon  au- 
thority as  well  as  upon  principle.  Hector  v. 
Mann,  223  Mo.  228,  124  S.  W.  1109;  Proctor 
V.  Nance,  220  Mo.  104,  119  8.  W.  409,  132  Am. 
St.  Kep.  555;  Pockman  v.  Meatt,  49  Mo.  345; 
Austin  V.  Lorlng,  63  Mo.  19 ;  McOlanahan  v. 
West,  100  Mo.  309,  13  S.  W.  674;  Fischer  v. 
Slekmann,  125  Mo.  105,  28  S.  W.  435;  De 
Lashmutt  v.  Teetor,  261  Mo.  412,  169  S.  W. 
34.  The  learning  on  this  subject  Is  collected, 
and  practically  all  the  Missouri  cases  dted 
in  the  Hector  Case,  supra. 

At  the  time  the  money  was  received  by  the 
plaintiffs  all  the  parties  were  locked  in  the 
firm  embrace  of  this  suit  TSiey  were  repre- 
sented by  learned  and  careful  attorneys,  who 
directed  every  step  taken,  so  that  there  is  no 
question  involved  relating  to  that  branch  of 
equity  Jurisdiction  sometimes  invoked  for 
the  protection  of  credulous  ignorance  from 
the  wiles  of  cunning  avarice.  So  far  as  ap- 
pears from  the  record  the  land  brought  its 
full  value.  The  only  one  of  the  children  who 
was  of  age  had  Joined  in  the  proceeding, 
which  evidently  had  in  view  the  creation  of 
a  fund,  to  better  secure  the  care  and  comfort 
of  their  unfortunate  mother.  When  this  suit 
was  instituted  they  took  care  in  making  a 
contract  with  their  attorney  for  a  contingent 
fee  to  except  absolutely  from  its  operation 
this  fund  which  they  knew  would  be  awaiting 
them  on  her  death,  and  the  acceptance  of 
which  would  be  a  bar  to  the  further  mainte- 
nance of  the  suit  to  strike  down  the  decree 


which  had  produced  it  While  this  suit  was 
pending,  and  on  December  13, 1908,  the  moth- 
er died,  and  the  fund,  if  the  decree  was  to 
stand,  became  payable  to  the  three  plaintilFB 
and  their  sister  Mauette,  who  stood  with  the 
mother  as  a  defendant  and  who  promptly 
drew  her  fourth  pert  from  the  trustee,  leav- 
ing the  remaining  three-fourths,  a  little  less 
than  $25,000,  in  its  hands  belonging,  if  the 
decree  should  stand,  to  the  three  plaintiffs. 
Chouteau  was  the  first  of  these  to  fall  to  tbe 
temptation  which  the  fond  presented.  On 
February  27,  1909,  he  made  a  written  agree- 
ment with  the  trustee  by  which  he  adcnowl- 
edged  that  the  amount  of  the  fund  remaining 
in  its  hands  was  $24,792.10  of  principal  and 
interest,  and  that  the  amount  coming  to  him 
after  paying  its  commission  was  $7,81621, 
which  was  thereupon  paid  him,  and  he  then, 
for  an  expressed  consideration  of  $5,  made 
a  quitclaim  deed  of  the  peach  orchard  tract 
to  the  realty  company.  The  two  remaining 
plaintiffs  Rlngrose  J.  Capltaln  and  Mra  Wil- 
liams quickly  followed,  and  on  July  1st  of 
the  same  year  made,  through  Mr.  McLaogh- 
lin,  their  attorney,  an  agreement  with  tbe 
trustee  by  wUch  they  acknowledged  that  the 
amount  remaining  in  the  hands  of  the  trustee 
was  |16,5i35.95  of  principal  and  interest  and 
that  $7,846.60  was  one-half  of  said  amount 
less  commissions,  which  sum  was  thereupon 
paid  to  and  received  by  them.  The  agree- 
ment released  the  trustee  from  any  liability 
to  them  for  the  money  so  paid,  and  concluded 
with  the  words : 

"But  this  release  shall  in  no  manner  be  con- 
strued as  an  admission  on  the  part  of  either  of 
the  parties  hereto  aa  to  the  rights  or  conventlona 
of  the  other." 

We  assume  that  this  obscure  expression 
was  used  in  good  faith,  and  was  intended  to 
mean  that  the  effect  of  the  writing  was  to 
be  limited  to  the  object  expressed  by  its 
words;  that  is  to  say:  (1)  To  secure  tlie  pay- 
ment of  one-half  the  fund  to  the  two  plain- 
tiffs who  signed  it;  and  (2)  to  release  the 
trust  company  from  liability  to  pay  It  to 
them  again. 

The  plaintiffs  now  claim  that  the  transac- 
tions through  which  they  received  the  money 
were  compromises  with  the  realty  company 
and  Pryor  who,  having  consented  that  they 
might  receive  it,  are  now  estopped  to  claim 
that  It  amounted  to  a  ratification  of  the  de- 
cree. There  is  no  question  that  any  party 
to  the  suit  was  at  perfect  liberty  to  compro- 
mise with  bis  opponents,  or  any  one  or  more 
of  them,  on  such  terms  as  they  might  agree, 
provided  such  compromise  should  not,  in  its 
performance,  involve  the  interest  of  any  one 
not  a  party  to  it  For  Instance,  all  or  any 
of  the  plaintiffs  might  release  their  claim  to 
the  land,  or  any  ptit  of  it  without  forfeiting 
their  right  to  any  other  part  or  Interest  in 
the  fund  resulting  from  the  sale,  which 
would,  to  that  extent,  be  in  effect  confirmed 
and  ratified  by  their  deed.    Should  the  trus- 
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tee  In  possession  of  the  fund  be  In  doubt 
about' the  effect  of  the  transaction,  and  such 
a  state  of  mind  Is   easily   concelyable,    It 
might  well  ask  the  purchaser  under  the  void 
decree,  who  had  settled  Its  validity  so  far 
as  it  affected  him  and  bis,  to  give  his  con- 
sent to  its  ratification  so  far  as  It  affected 
the  disiiositlon  of  the  fund  created  by  it 
Assuming  that  such  a  settlement  should  be 
made  by  the  claimants  through  the  decree  of 
all  the  lands  sold  under  it  and  all  the  re- 
maindermen, it  would  put  an  end  to  the  con- 
troversy.   The  title  to  the  land  would  be  re- 
leased to  the  claimants,  and  the  fund,  consist- 
ing of  the  money  they  had  paid  for  it,  would 
become  well   vested  in   the   remaindermen. 
Assmuing  that  all  the  claimants  had  so  set- 
tled with  one  of  the  remaindermen,  they 
would  then  become  entitled  to  his  one  un- 
divided fourth  of  all  the  land,  and  he  would 
have  elected  and  would  be  entitled  to  receive 
the  cme-foorth  of  the  fund  wliich  had  pro- 
ceeded from  the  same  interest.    The  same  re- 
mit would  follow  the  taking  down  by  each 
of  the  remaindermen  of   his   one-fourth   of 
the  fund  resulting  from  the  decree  and  sale. 
Whether  we  call  it  ratification,  estoppel,  or 
what  not,  he  woold  be  precluded  from  deny- 
ing the  validity  of  that  which  he  had  used 
to  obtain  the  money.    The  same  result  would 
follow,  for  precisely  the  same  reason,  the 
taking  of  any  part  of  the  money.    As  was 
said  by  this  court  in  quoting  with  approval 
from  2  Smith's  Leading  Cases  (5  Am.  Ed.) 
page  662: 

"When  those  who  are  entitled  to  avoid  a  sale 
adopt  and  ratify  it,  by  receiving  the  whole  or 
any  part  of  the  purchase  money,  equity  will  pre- 
clude them  from  setting  it  aside  subsequently 
for  reasons  that  are  too  plain  for  statement." 
Proctor  T.  Nance,  220  Mo.  104,  114,  119  S.  W. 
409,  132  Am.  St  Bep.  555. 

And  at  the  same  page  the  court  says: 
"And  it  has  been  held,  in  the  application  of 
this  principle,  that  it  makes  no  difference 
whether  the  proceedings  under  which  the  sale 
occurs  are  voidable  or  wholly  void,  in  conse- 
quence of  want  of  jarisdiction."    Id. 

IV.  This  ease,  however,  presents  a  different 
aspect  of  the  same  question.  In  consider- 
ing it  we  will  assume,  although  there  is  no 
evldecce  of  it  in  the  record,  that  the  Wagner 
Company  has  succeeded  to  the  claim  of  the 
purchaser  under  the  decree  to  all  that  part 
of  the  land  not  claimed  by  the  defendants 
realty  company  and  Pryor,  although  it  has 
not  t>een  made  a  party  to  this  suit  It 
lias  given  to  the  trustee  its  consent  in  writ- 
ing that  one-half  the  fund  remaining  in  the 
trustee  after  the  payments  to  Manette  and 
Chouteau  be  paid  to  the  plaintiffs  Ringrose 
and  Isabella  on  the  express  condition  that 
the  defendant  and  Prjor  shall  not  be  entitled 
to  any  portion  of  the  fund  which  would  then 
remain  In  the  hands  of  the  trustee,  and  that 
the  Wagner  Company  should  remain  as  free 
to  maintain  a  claim  for  it  in  equity  in  case 
tlie  plaintiffs  should  succeed  In  having  the 


decree  declared  void  as  if  such  consent  had 
not  been  given.  Upon  this  consent  the  pay- 
ment was  made,  leaving  the  whole  matter  lit 
the  following  condition:  Manette,  in  tak- 
ing down  her  quarter  of  the  fund,  left  the 
title  of  an  undivided  fourth  of  the  land  in 
the  several  purchasers  through  the  decree, 
and  three-fourths  of  the  fund  in  the  hands 
of  the  trustee.  She  had  no  further  claim  in 
the  fund  the  residue  of  which  belonged  to 
the  three  plaintiffs.  The  plaintiff  Chouteau 
then  released  all  his  Interest  in  the  peach 
orchard  tract  to  the  defendant  realty  com- 
pany, which  then  owned  an  undivided  half 
of  that  tract,  and  took  down,  wi;h  its  con- 
sent, his  third  of  the  remaining  fund.  Con- 
sidering this  release  simply  as  an  attempt  to 
give  more  definite  legnl  form  as  between 
himself  and  the  realty  company  of  his  act 
in  taking  the  money  (and  it  could  have  no 
further  effect,  as  Its  operation  was  limited  to 
his  title  in  the  particular  laud  described  in 
it),  the  situation  was  so  changed  that  each 
of  the  three  claimants  under  the  decree  had 
settled  his  title  to  an  undivided  half  of  the 
land  so  claimed,  and  one  half  the  fund  was 
still  held  by  the  trustee,  while  the  title  to 
the  other  undivided  half  of  the  land  remained 
in  Ringrose  and  Isabella,  subject  to  be  de- 
feated by  the  ratification  by  them  of  the  de- 
cree. The  two  last-named  plaintiffs  then 
applied  for  and  received  from  the  trustee, 
with  the  consent  of  all  three  of  the  claim- 
ants, half  the  fund  so  remaining,  which,  as 
appears  by  the  terms  of  the  Wagner  consent 
which  they  used  in  obtaining  it,  was  to  enti- 
tle Pryor  to  retain  his  part  of  the  land  ir- 
respectively of  the  fortunes  of  this  suit 
Each  one  of  the  four  remaindermen,  three  of 
whom  are  plaintiffs  in  this  suit,  has  partici- 
pated In  the  fund  resulting  from  the  sale 
under  the  decree  in  issue.  Two  have  settled 
finally  with  the  trustee,  acknowledging  the 
receipt  of  the  full  amount  coming  to  them 
from  the  fund,  and  two  have  taken  half  their 
admitted  shares.  That  this,  without  any- 
thing more,  would  amount  to  a  ratification  by 
the  plaintiffs  and  each  of  them  of  the  decree 
and  proceedings  under  it  by  which  the  fund 
was  created  does  not  seem  to  be  disputed,  but 
it  Is  contended  that  under  the  peculiar  cir- 
cumstances of  this  case  that  result  has  not 
followed.  It  is  said  to  be  excluded  from  the 
general  rule  because  this  participation  was 
in  pursuance  of  a  compromise  between  each 
of  the  remaindermen  and  each  of  the  claim- 
ants separately,  by  which  all  rights  In  the 
land  and  in  the  fund  not  Included  In  the  set- 
tlement as  made  and  fully  performed  still 
remained  to  be  litigated  in  this  suit.  In 
other  words,  there  is  still  one-fourth  of  the 
net  proceeds  of  the  sale  undistributed  be- 
longing to  Ringrose  and  Isabella  should  they 
elect  to  receive  it,  which  leaves  the  title  to 
one-fourth  of  the  lands  still  in  dispute.  They 
have  attempted,  by  the  use  of  the  Wagner 
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permit,  to  apply  this  part  of  the  fund  as 
security  for  the  Wagner  title  which  is  not 
Involved  In  this  litigation.  This  complicated 
theory  leaves  the  title  to  the  land  remaining 
unsettled  as  follows:  When  Manette  took 
her  money  the  law  applied  It  In  payment  for 
her  undivided  fourth  of  the  whole  tract. 
When  Chouteau  took  his  money  bis  undivided 
fourth  was  paid  for,  although  he  only  formal- 
ly released  bis  interest  in  the  peach  orchard. 
This  left  the  undivided  half  of  the  entire 
tract  in  Rlngrose  and  Isabella.  Applying 
to  the  joint  receipt  by  them  of  one-half  of 
their  half  of  the  fund  the  theory  apparently 
asserted  by  them  that  each  dollar  of  this 
fund  represents  a  distinct  and  separable  in- 
terest in  the  land,  it  would  have  the  effect 
of  a  ratification  of  the  decree  as  to  all  the 
lands  to  the  extent  of  another  undivided  one- 
fourth.  They  attempted,  however,  to  give  It 
a  different  effect  by  applying  It  in  full  pay- 
ment of  the  Pryor  land,  thereby  undertaking 
to  give  It  the  effect  of  a  transfer  to  Pryor 
of  an  Interest  In  that  tract  which  they  did 
not  own  and  could  not,  by  any  act  of  theirs, 
affect.  The  entire  transaction  upon  this  the- 
ory becomes  a  futile,  we  had  almost  said 
absurd,  attempt  to  use  the  decree  which 
they  are  now  attempting  to  set  aside  and  the 
judicial  sale  under  it,  which,  with  its  consid- 
eration, was  an  entirety,  as  a  makeshift  to 
enable  them  to  parcel  out  such  parts  of  the 
property  affected  as  it  may  be  to  their  inter- 
est to  sell  and,  taking  their  pay  out  of  the 
fund,  to  transfer  their  title  by  the  ratifica- 
tion of  the  decree  piecemeal,  leaving  It  void 
as  to  all  that  might  remain  after  the  fund 
should  be  exhausted.  A.  bare  statement  of 
this  proposition  is  sufficient  to  refute  it  Be- 
fore any  owner  of  any  undivided  interest  in 
the  land  could  take  and  use  any  part  of  this 
fund  for  any  purpose  of  his  own,  he  must 
determine  whether  he  will  take  his  undivided 
interest  In  the  land,  or  the  !;ame  Interest  in 
the  money  resulting  from  the  sale.  The  fact 
that  he  needs  the  money  for  use  in  dicker- 
ing for  a  favorable  settlement  of  a  part  of 
his  controversy  over  the  decree  does  not 
help  him.  While  the  trial  court  undertook 
In  its  record  to  fortify  its  holding  by  the 
theory  that  the  consideration  of  the  judicial 
sale  consisted  of  a  uniform  amount  per  acre 
of  the  whole  tract,  the  decree  does  not  ap- 
pear to  have  been  founded  upon  any  such 
theory.  It  simply  held  that  each  of  the 
plaintiffs  was  precluded  by  the  admitted 
facts  from  questioning  the  decree,  and  In  this 
It  was  undoubtedly  correct  The  judgment  Is 
affirmed. 


PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  hereby  concurred  In,  and 
adopted  as  the  opinion  of  court  in  banc,  In 
this  case.  All  concur,  except  BOND  and 
FARIS,  JX,  who  dissent 


STBLLWAOEN  ▼.  GRISSOU  et  al. 
(Na  17389.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1915.) 

1.  EjECmxNT  «=»114— JUDOUERT— FOBU— Db- 
BOBIPTION. 

A  judgment  in  ejectment  covering  all  that 
portion  of  a  certain  quarter  section  of  land 
"which  is  not  in  cultivation,"  is  sufficieDtly 
certain  and  definite. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  U  352-370,  372,  374-478;  Dec.  Dig. 
<S=»114.] 

2.  Ejxctubnt    4s»114— JuDaianr— Dksosxf- 
TioN— Monuments. 

To  make  the  description  in  a  judgment  in 
ejectment  certain,  monuments  on  the  ground 
may  be  used. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  fi  352-370.  372,  374-378;  Dec.  Dig. 
«8=»114.] 

8.  Ejectuent  «=9ll4— Judouent  —  Fork  — 

Certainty. 

A  judgment  in  ejectment  covering  all  land 
in  a  quarter  section  which  is  not  in  cmtivation, 
is  niade  sufficiently  certain  by  reference  to  the 
cultivated  lands  as  a  monument. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent.  Dig.  f§  352-370,  372,  374-378;  Dec.  Dig. 
«=all4.] 

4.  Advbbsk  PosmssioN  «=>60— CoLOB  or  Ti- 

TXE— StrTFICIEHCr, 

Where  defendants  in  ejectment  held  nnder 
a  contract  they  cannot  defend  on  the  ground  of 
adverse  possession  unless  the  contract  is  suffi- 
cient to  make  their  holding  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po«- 
session,  Cent  Dig.  H  282-312,  323,  828:  Dec 
Dig.  <8=60.] 

6.  Adveksk  Pobsesbior  QssGO— Golob  of  Ti- 
tle— SUFFICIENCT. 

A  contract  whereby  defendants  in  eject- 
ment were  granted  possession  of  all  lands  that 
they  cleared  and  put  in  cultivation  upon  the 
consideration  of  payment  of  taxes  conditioned  to 
be  for  the  benefit  of  defendants  only,  and  that 
the  land  should  not  be  sold  or  leased  to  others, 
was  not  sufficient  to  sustain  a  claim  of  advene 
possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fi  282-312,  323,  328;  Dec 
Dig.  «=»60.1 

6.  Wills  «=>58— Cowtbaot  to  Make  WiUr- 

Requisiteb. 

A  contract  giving  possession  of  such  lands 
as  are  cleared  and  put  m  cultivation  on  consid- 
eration of  payment  of  taxes,  and  upon  spe<-ified 
conditions,  and  providing  that  upon  the  death 
of  the  party  of  the  first  part  "the  land  is  willed 
to  the  party  of  the  second  part"  constitutes  an 
enforceable  contract  to  make  a  will  upon  com- 
pliance with  its  terms. 

[Ed.  Note.— For  other  cases,  see  WUla.  Oent 
Dig.  1}  164,  166;    Dec  Dig.  «=»58.] 

Appeal  from  Circuit  Court  Lawrence  Coun- 
t}';   Carr  McNatt  Judge. 

Action  by  Paul  B.  Stellwagen  against  John 
H.  Orlssom  and  others.  From  the  judgment 
both  parties  appeal.    Affirmed. 

The  first  count  of  the  plalntUTe  petition  Is 
the  usual  petition  In  ejectment  and  by  It 
the  plaintiff  seeks  to  recover  of  the  defend- 
ants a  certain  40  acres  of  land  In  Lawrence 
county.    The  second  count  of  the  petition  la 
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one  to  adjudge  and  deteimlne  tUie.  By  an- 
swer to  the  first  count  defendants  admit  that 
tber  were  In  possession  and  liad  been  In  pos- 
session for  18  years,  and  aver  "that  said  pos- 
session was  lawful  poesesslon."  They  also 
coupled  therewith  a  general  denial,  llie  an- 
swer to  the  second  count  reads: 

"Defendants  for  their  answer  to  the  second 
count  of  plaintiff's  petition  deny  that  the  plain- 
ti£  had,  or  now  has,  any  right,  title,  or  interest 
in  and  to  the  real  estate  described  in  said  peti- 
tion; but  defendants  are  informed,  however, 
that  plaintiff  claims  title  to  said  land  under  and 
by  virtue  of  certain  mesne  conveyances  that  had 
been  executed  by  Peter  Zinn  on  Aujcust  17, 
1911,  to  one  Elizabeth  Zinn,  which  conveyance 
is  recorded  in  Book  121,  at  page  109,  of  the 
deed  record  of  Lawrence  county,  Mo.,  and  by 
the  said  Elizabeth  Zinn  and  Peter  Zinn  to  the 
plaintiff,  on  the  Ist  day  of  December,  1911, 
which  last-named  conveyance  is  recorded  in 
Book  121,  at  page  228. 

"Defendants  say  that  said  pretended  deeds 
are  void  and  of  no  effect,  and  plaintiff  is  not 
entitled  to  any  equitable  relief  by  reason  of 
said  conveyances  so  executed  as  aforesaid;  that, 
at  the  time  that  said  pretended  deeds  were  ex- 
ecuted by  the  said  Peter  Zinn  to  Elizabeth 
Zinn  and  by  the  said  Elizabeth  Zinn  and  Peter 
Zinn  to  plaintiff,  these  defendants  were,  and 
had  been  for  12  years,  in  the  peaceable  posses- 
sion of  said  land  described  in  said  petition, 
claiming  title  and  ownership  under  a  contract 
of  conveyance,  made,  executed,  and  delivered 
by  the  said  Peter  Zinn  on  the  8th  day  of  De- 
cembtf,  ISOO,  to  these  defendants,  and  that 
these  defendants  had  been  claiming  ownership 
adverse  to  said  Peter  Zinn  and  to  all  the  world; 
that  they  had  been  during  these  years  paying 
taxes  on  all  of  said  land;  and  that  the  defend- 
ants had  made  permanent  and  lasting  improve- 
ments on  the  same  to  the  value  of  $2,000  by 
clearing  timber  off  of  said  land  and  putting 
same  m  a  state  of  cultivation,  erecting  and 
building  bams,  dwelling  houses  and  other  out 
buildings,  faithfully  carrying  out  the  terms  and 
conditions  of  said  contract  of  conveyance  so 
executed  and  made  as  aforesaid  to  defendants 
by  the  said  Peter  Zinn.  Said  contract  of  con- 
veyance is  recorded  in  Book  118,  at  page  00, 
deed  records  of  Lawrence  county,  Mo. 

"Defendants  further  state  that  at  the  time  the 
said  pretended  conveyances  were  executed  by 
the  said  Peter  Zinn  and  Elizabeth  Zinn,  his 
wife,  to  this  plaintiff  the  plaintiff  well  knew  of 
the  existence  of  said  contract  between  said 
Peter  Zinn  and  defendants,  and  well  knew  the 
terms  and  conditions  upon  which  they  were  hold- 
ing said  land,  and  well  knew  of  the  execution  of 
said  contract  to  the  defendants,  and  well  knew 
of  the  fact  of  defendants  improving  said  land 
as  aforesaid,  and  paying  taxes  thereon  as  afore- 
said at  the  time  of  the  execution  and  delivery 
of  the  said  conveyances  to  him  by  the  said  Pe- 
ter Ziim  and  Elizabeth  Zinn. 

"Defendants  further  state  that  the  said  Peter 
Zinn  and  Elizabeth  Zinn,  his  wife,  as  well  as 
the  plaintiff  in  order  to  cheat  and  defraud  these 
defendants  of  their  rights  to  said  land,  by  rea- 
son of  the  terms  and  conditions  of  said  con- 
tract, wrongfully  and  fraudulently  and  without 
consideration  caused  said  conveyance  to  be  ex- 
ecnted  to  plaintiff  and  have  the  same  placed  of 
record  on  the  deed  of  records  of  Lawrence  coun- 
ty. Mo. 

"Defendants  further  state  that  the  said  Peter 
Zinn    departed   this  life   in   Lawrence   connty, 

Mo.,  on  the day  of  April,  1912,  and,  by 

virtue  of  the  terms  and  conditions  of  the  said 
contract  of  conveyance  executed  as  aforesaid 
to  tbeae  defendants  for  said  land,  the  lawful 
and  peaceable  possession  by  said  defendants  of 
said  land  for  the  space  of  more  than  12  years, 
and  paying  all  taxes  on  said  land  since  1900, 


and  holding  thereof  adverse  to  plaintiff  and  the 
said  Peter  Zinn  and  to  all  the  world  of  the 
peaceable  possession  as  aforesaid,  defendants 
claim  title  to  said  land  described  in  said  pe- 
tition. 

"Defendants  further  state  that,  by  the  terms 
of  said  contract  of  conveyance  as  aforesaid,  they 
are  entitled  to  a  decree  adjudging  the  title  to  de- 
fendants in  fee  simple  to  all  of  said  land;  that 
the  plaintiff  herein  is  not  an  innocent  purchas- 
er for  value  and  without  notice  of  the  rights 
of  the  defendants,  but  was  cognizant  of  all  the 
facts  as  hereinbefore  set  forth  and  of  the  in- 
tentions of  the  said  Peter  Zinn  to  wrongfully 
and  fraudulently  deprive  these  defendants  of 
their  right  to  said  land. 

"Wherefore  defendants  pray  the  court  that  by 
its  decree  it  adjndge  the  said  pretended  deeds 
above  set  forth  and  mentioned  null  and  void, 
and  that  the  same  be  set  aside  and  for  naught 
held,  and  that  defendants  be  declared  the  own- 
ers in  fee  simple  of  said  land;  but,  if  the  find- 
ing and  decree  of  this  court  should  be  for  the 
plaintiff,  that  defendants  have  judgment  for  said 
improvements  placed  on  said  lands  and  for 
moneys  expended  and  paid  by  them  for  taxes 
thereon,  and  for  all  other  equitable  relief  and 
judgments  as  the  court  may  deem  meet  and 
just  in  the  premises." 

As  the  turning  point  In  the  case  is  depend- 
ent upon  issues  raised  largely  by  this  answer 
and  the  reply,  we  give  the  reply  In  full. 

"Comes  now  the  plaintiff,  and,  for  reply  to 
defendant's  amended  answer  filed  herein,  denies 
each  and  every  allegation  of  new  matter  in  said 
answer  contained. 

"Plaintiff,  further  replying  to  amended  an- 
swer, denies  that  defendants  now  hold  or  have 
ever  held  said  land  under  a  contract  of  convey- 
ance with  Peter  Zinn,  but  that  on  the  8th  day 
of  February,  1900,  said  defendants  entered  in- 
to a  farm  lease  with  the  said  Peter  Zinn  for  the 
possession  of  all  the  land,  described  in  plain- 
tiff's petition,  that  tie  would  clear  and  put  into 
cultivation;  that  defendants  took  possession 
under   said   lease   and   now   claim   thereunder. 

That  the  said  Peter  Zinn  died  on  the day 

of  April  la'st,  and  said  lease  according  to  its 
terms  thereby  ceased  to  be  of  any  effect  what- 
ever. Plaintiff  further  says  that  on  the  16th 
day  of  January,  1909,  the  defendant  John  Gris- 
som  subleased  the  said  lands  to  Thomas  8. 
Todd,  which  said  leasing  was  in  violation  of 
his  lease  from  Zinn,  and  by  the  terms  thereof 
said  lease  became  null  and  void.  That  the  said 
Grissom  on  the  day  of  ,  in  viola- 
tions of  the  terms  of  lease  with  Zinn,  sold  tim- 
ber and  telephone  poles;  which  by  the  terms  of 
his  lease  rendered  it  null  and  void." 

In  the  record  are  the  following  stiptdatlous 
as  to  certain  facts: 

"It  is  stipulated  and  agreed  by  and  between 
the  parties  that  on  February  8,  1900,  Peter 
Zinn  and  these  defendants,  John  Grissom  and 
Leah  A.  Grissom,  his  wife,  executed  the  contract 
recorded  in  Book  118,  at  ipage  60,  and  it  is  al- 
so agreed  that  on  the  loth  day  of  January, 
1909,  Leah  A.  Grissom  and  John  H.  Grissom, 
the  defendants,  executed  a  lease  to  Thos.  8. 
Todd,  recorded  in  Book  101,  at  page  575.  It  is 
also  agreed  that  the  defendants  are  now  in 
possession  under  the  contract  recorded  in  Book 
lis,  at  page  60,  and  have  been  in  possession 
ever  since  under  this  contract  and  have  paid 
taxes  on  the  land  in  controversy  under  this  con- 
tract every  year  since  1900.  It  is  also  admit- 
ted that  defendant  Thos.  S.  Todd  entered  into 
possession  under  bis  contract  and  lease  and  is 
still  in  physical  possession  of  a  portion  of  said 
premises.  It  is  admitted  and  agreed  that  the 
common  source  of  title  is  in  Peter  Zinn,  and 
that  said  Peter  Zinn  died  on  the  3d  day  of 
April,  1912,  and  that  his  estate  is  now  in  the 
course  of  administration  in  Lawrence  county. 
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Mo.  It  l8  furthei'  agreed  that  the  contract  be- 
tween Peter  Zinn  and  the  defendants  Griasom 
was  recorded  in  Book  118,  at  page  60,  on  the 
5th  day  of  November,  1911." 

The  contract  npon  which  the  defendants 
rely  reads: 

"Contract  and  agreement,  by  and  between 
Peter  Zinn  of  the  first  part  and  John  H.  Gris- 
Eom  and  Leah  Ann  Grisaom,  his  wife,  parties 
of  the  second  part,  Peter  Zinn,  party  of  the 
first  part,  does  agree  that  the  said  Grissom  par- 
ty of  the  second  part  may  have  and  hold  full 
possession  of  all  lands  that  be  clears  and  put  it 
into  cultivation  on  the  northwest  quarter  of 
the  southwest  quarter  of  section  4,  township  26, 
range  27  in  Lawrence  county,  Missouri,  known 
as  the  property  of  Peter  Zinn,  as  consideration, 
parties  of  second  part  to  pay  taxes  on  said 
premises.  I,  the  said  Peter  Zinn,  hold  and  keep 
the  right  and  privilege  to  go  upon  all  the  land 
that  are  not  •  cleared  to  cut  fire  wood  fence 
posts  or  building  timber  for  my  own  use.  The 
above  agreement  is  such  that  it  shall  only  be 
for  the  above-named  family  and  no  other  rela- 
tive to  be  taken  in  the  building  or  on  the  said 
premises.  It  can't  be  leased  or  sold  to  other 
parties  under  this  contract,  as  long  as  the  said 
Peter  Zinn  lives,  but  after  Peter  Zinn's  death, 
the  land  is  willed  to  the  above-named  parties  of 
the  second  part.  If  this  contract  is  not  com- 
plied with,  then  it  shall  he  null  and  void. 
"Peter   Zinn.    [Seal.] 

his 
"John  H.  X  Grissom. 
mark 
.  "Mrs.  Leah  Ann  Grissom. 

"H.   F.    Kaiser,    J.    P. 
"At  the  request  of  Peter  Zinn  and  he  acknowl- 
edged the  signature  of  this  instrument  of  writ- 
ing as  bis  own  and  free  will  and  act  and  deed. 
"H.  P.  Kaiser.  J.  P. 
"Filed    for    record    December    6,    1911,    10 
o'clock  and  30  min.  a.  m. 

"B.  A.  Smith,  Recorder." 

Both  parties  have  appealed,  and  both  at- 
tack the  judgment  entered.  The  material 
parts  of  the  judgment  read: 

"The  court  doth  find  that  the  plaintiff  has  a 
just  and  legal  title  in  fee  and  is  entitled  to  the 
,  possession  of  the  northwest  quarter  of  the  south- 
west quarter  of  section  four  (4).  township 
twenty-six  (26),  range  twenty-seven  (27),  except 
that  portion  now  in  cultivation  and  buildings 
and  curtilages,  and  the  court  doth  further  find 
that  all  that  portion  of  the  aforesaid  land  which 
is  cleared  and  in  cultivation,  together  with  the 
buildings,  well,  cellar  and  barn,  belongs  to  the 
defendants  herein  and  that  they  have  title  to 
same.  The  court  doth  further  find  on  the  sec- 
ond count  of  plaintiffs'  petition  that  all  that 
part  of  aforesaid  land  in  suit  which  ia  not  in 
cultivation  or  occupied  by  buildings,  well,  cel- 
lar and  barn,  is  the  property  of  plaintiff  here- 
in, and  that  he  has  a  just,  legal  and  equitable 
title  to  same  in  fee.  The  court  doth  further 
find  on  second  count  in  plaintiff's  petition  that 
the  portion  of  above  described  land  which  is 
cleared  and  in  cultivation,  including  the  build- 
ings, well,  cellar  and  barn,  is  the  property  of 
the  defendants  herein. 

"It  is  therefore  considered,  ordered  and  ad- 
judged by  the  court  that  the  plaintiff  have  and 
recover  of  and  from  the  defendants  all  that 
portion  of  the  northwest  quarter  of  the  south- 
west quarter  of  section  four  (4),  township  twenty- 
six  (26),  range  twenty-seven  (27),  which  is  not 
in  cultivation,  and  that  the  plaintiff  recover  of 
and  from  the  defendant  his  costs  herein  ex- 
pended, and  that  we  have  execution  therefor, 
and  that  the  plaintiff  have  writ  of  ouster  to 
place  him  in  possession  of  all  that  portion  of 
the  aforesaid  lands  which  is  not  cleared  and  in 
cultivation." 


The  two  sides  of  tbia  case  not  only  file  a 
joint  abstract  of  record,  but  with  It  and  In 
the  same  printed  document  will  be  found 
their  respective  statements  and  briefs.  The 
right  of  the  action  of  the  trial  court,  as- 
saulted, as  it  is,  from  both  sides,  is  left  large- 
ly to  our  independent  investigation.  Other 
details  as  to  record  evidence  and  the  points 
urged  are  left  to  the  opinion. 

Mayhew  &  Sater,  of  Monett,  for  plaintiff. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  contended  by  the  defend- 
ants that  the  judgment  should  be  reversed 
because  of  the  indefinite  and  uncertain  de- 
scription of  the  lands  therein  described. 
This  judgment  not  only  undertakes  to  de- 
termine and  declare  title,  but  it  is  responsive 
in  a  way  to  the  ejectment  count  of  the  pe- 
tition, in  that  it  gives  judgment  to  plaintlfT 
for  the  possession  of  a  part  of  the  40-acre 
tract.  This  portion  is  described  in  the  Judg- 
ment as: 

"All  that  portion  of  the  northwest  quarter 
of  tbe  southwest  quarter  of  section  four  (4), 
township  twenty-six  (26),  range  twenty-seven 
(27),  which  is  not  in  cultivation." 

The  portion  of  the  Judgment  describing  ti- 
tle is  no  more  definite.  In  ejectment  the  gen- 
eral rule  is  thus  stated  in  15  Cyc  p.  167: 

"Again,  subject  to  such  exceptions  as  exist  nn- 
der  those  decisions  which  do  not  require  that 
the  land  be  described,  it  is  an  underlying  prin- 
ciple or  rule,  asserted  indirectly  or  directly  in 
terms,  in  all  the  cases  involving  the  sofiiciency 
or  certainty  of  a  designation  or  description,  that 
such  designation  or  description  is  sufficient 
where  it  is  at  least  reasonaoly  certain  or  ca- 
pable of  being  made  certain  so  dat  the  land  may 
be  identified,  otherwise  it  is  insufficient." 

The  rule  proceeds  upon  the  theory  "that  is 
certain  which  can  be  made  certain."  In  the 
note  to  the  text  cited  supra.  It  Is  said: 

"It  is  also  declared  'that  it  is  clear  that  the 
certainty  of  a  verdict  may  be  established  by  ref- 
erence either  to  monuments  on  the  ground,  to 
recorded  deeds,  to  diagrams  filed  of  record,  to 
warrants  of  survey,  or  to  identified  agreements, 
although  a  reference  to  a  thing  itself  would 
doubtless  be  sufficient.  Miller  v.  Casselberry, 
47  Pa.  876." 

[2]  It  should  be  noted  that  to  make  the 
description  certain  monuments  on  the  ground 
can  be  used.  This  would  appear  to  be  tbe 
Missouri  rule.  In  Buse  v.  Russell,  86  Mo. 
loc.  cit.  213,  en  action  in  ejectment,  the  Jury 
found  for  plaintiff.  In  describing  the  verdict 
this  court  said: 

"The  jury  found  for  the  plaintiff,  and  fixed 
the  boundary  line  between  the  parties  at  the 
center  of  the  first  depression  next  to  survey 
1922." 

Of  this  verdict  the  court,  at  iwge  216,  says: 

"Nor  is  there  any  merit  in  the  point  that  the 

verdict  is  indefinite.     The  boundary  lines  fixed 

by  the  verdict  can  be  easily  enough  ascertained 

on  the  ground." 

The  facta  of  that  case  are  very  shortly 
stated  by  Judge  Black  thus: 

"This  was  ejectment  for  Island  Seventy^ 
Three  in  the  Missouri  river.  The  island  was 
surveyed  and  numbered  when  the  puMic  landi 
were  surveyed.    It  was  patented  to  tbe  state  m 
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swamp  landj  and  by  the  state  to  the  county  of 

Franklin,  and  by  the  latter  sold  to  plaintiff. 
The  plat  of  the  public  surveys,  certified  irom  the 
Surveyor  General's  office,  shows  that  the  island 
was,  at  the  date  of  the  survey,  located  near  the 
left  bank  of  the  Missouri  river.  This  is  one 
of  a  number  of  islands,  surveyed  and  unsurvey- 
ed,  in  the  same  locality.  The  main  channel  of 
the  lirer,  it  woaid  seem,  is,  and  always  has 
been,  to  the  north  and  east  of  these  islands.  On 
the  mainland  nearest  to  the  island  is  located 
Burrey  1922.  Between  this  island  and  the  sur- 
vey, the  plat  shows  an  arm  of  the  river,  or 
'alough,'  as  it  is  called.  At  the  present  time 
and  since  1868,  or  thereabouts,  the  island  and 
survey  have  been  connected  by  land.  In  going 
from  the  old  survey  to  the  present  river  bank, 
(here  are  two  depressions  in  the  soil.  The  first 
begins  with  well-defined  banks,  at  or  near  the 
old  *  •  *  line  of  the  survey,  and  is  several 
yards  in  width.  Then  passing  over  higher  land 
the  next  depression  is  reached,  and  again  higher 
knd  to  the  river  bank.  The  first  of  these  de- 
pressions is  clearly  the  place  of  the  old  slongh. 
The  form  of  the  island  is  easily  traceable  by 
the  snrvey." 

It  was  upon  these  facts  that  this  conrt  said 
the  verdict  was  sufllclently  definite.  To  like 
effect  are  Meier  r.  Meier,  105  Mo.  411,  16  S. 
W.  223,  and  Lemmon  ▼.  Bartsook,  80  Mo.  13. 
[3]  The  case  at  bar  was  tried  by  the  court 
His  findings  and  Judgment  say  that  the  plain- 
tiff is  entitled  to  all  of  the  40  acres  (describ- 
hig  it  by  government  nnmbers)  except  tbat 
portion  In  cultivation.  It  also  says  that  de- 
fendants are  entitled  to  tliat  portion  of  said 
40  whldi  is  in  cultivation.  We  believe  this 
naming  of  a  monument,  as  it  were,  upon  the 
ground,  in  alder  of  the  description,  makes  it 
sufficiently  definite. 

The  case  cited  by  defendants  (City  of  Jef- 
ferson V.  Wlilpple,  71  Mo.  519)  is  not  opposed 
to  these  views.  ^Hie  description  In  that  case 
was  "part  of  iniot  No.  831,  on  the  plat  of 
said  city."  There  is  a  vast  difference  be- 
tween the  uncertain  description  there  and  the 
one  here.  There  was  nothing  named  to  des- 
ignate what  part  of  the  inlot  was  meant 
Here  we  have  "all  that  part  in  cultivation." 
Going  to  the  land,  it  is  easy  to  determine 
the  portion  in  cultivation.  We  hold  the  de- 
scription in  the  judgment  sufficient. 

[4]  II.  The  answer  in  this  case  is  some- 
what Inartlflcially  drawn.  In  one  portion  It 
would  seem  that  the  pleader  was  attempting 
to  plead  the  ten-year  statute  of  limitations. 
In  that  very  portion  of  the  answer,  however, 
we  find  that  defendants  admit  that  they  went 
Into  possession  under  the  contract  pleaded. 
They  also  practically  admit  In  the  facts  that 
Peter  Zinn  is  the  common  sonrce  of  title.  If 
this  contract  does  not  convey  to  tbem  either 
a  legal  or  equitable  estate,  then  under  the 
pleadings  themselves  there  Is  no  valid  claim 
of  legal  adverse  possession  in  the  defendants. 
Going  to  the  evidence,  we  find  a  failure  of 
proof  (A  an  adverse  possession  such  as  is 
contemplated  by  this  statute  of  limitation. 
Botb  the  pleadings  and  the  evidence  show 
tbat  defendants  were  holding  under  this  con- 
tract, and,  if  the  contract  is  not  such  as  to 
make  their  lioldlngs  adverse,  then  there  is  no 
adrerse  possession,    ^e  case  therefore  must 


turn  upon  this  c<mtract  and  the  tilings  done 
thereunder.  There  is  no  case  of  adverse  pos- 
session, unless  the  contract  would  authorize 
such  a  possession.  This  it  does  not  do,  be- 
cause there  are  conditions  imposed,  wtdch, 
if  not  waived,  might  nullify  the  contract. 
Defendants  must  seek  their  rights  from  the 
cimtract 

[6, 6]  III.  Going  now  to  the  contract,  in  an 
effort  to  find  defendant's  rights,  let  us  see 
how  the  case  stands.  It  is  clear  that  this 
document  does  not  rise  to  the  dignity  of  a 
deed  of  conveyance.  The  most  that  it  grants 
to  defendants  is: 

"That  the  said  Grissom,  party  of  the  second 
part,  may  have  and  hold  possession  of  all  lands 
that  he  clears  and  puts  in  cultivation  on  the 
northwest  quarter  of  the  southwest  quarter," 
etc 

This  possession  is  granted  upon  considera- 
■tion  that  Grissom  pays  the  taxes. 

By  the  last  terms  of  the  contract  it  is  said: 
"But   after   Peter  Zinn's   death,    the   land    is 
willed  to  the  above-named  parties  of  the  second 
part." 

Taking  tlie  whole  instrument,  the  most  that 
can  be  said  is  that  it  is  a  contract  to  will 
land  to  defendants.  It  is  not  a  will  either 
in  terms  or  in  form.  It  is  not  a  deed,  be- 
cause there  are  none  of  the  earmarks  of  a 
deed  thereon.  I  think,  however,  that  a  fair 
construction  of  the  Instrument  makes  it  a 
contract  to  will  the  property  to  defendants, 
in  the  event  that  they  carry  out  the  terms 
of  the  contract  Such  contracts  are  enforce- 
able in  equity.  The  answer  to  the  second 
count  of  the  petition  is  broad  enough  to  in- 
voke the  equity  side  of  the  court  In  determin- 
ing this  title.  TTie  trial  court  evidently  so 
understood  it 

But,  even  with  this  construction  of  the  con- 
tract, defendants  are  not  entitled  to  more  of 
the  40  acres  than  such  a  portion  as  they  had 
reduced  to  cultivation.  It  is  so  denominated 
In  the  contract  The  contract  gave  them  a 
right  only  In  such  as  they  cleared  and  put  In 
cultivation.  This  they  got  under  the  decree 
nisi. 

IV.  For  the  plaintiff  it  is  urged  that  the 
contract  was  forfeited  by  the  fact  that  the 
Grlssoms  leased  to  one  Todd  a  portion  of  the 
land  to  be  cleared.  We  need  not  go  into  the 
fuU  details.  There  is  such  a  condition  in  the 
contract,  but  this  condition  might  be  waived. 
There  is  ample  evidence  in  the  record  show- 
ing that  Zinn  did  consent  to  this  lease  to 
Todd,  thereby  waiving  this  condition. 

It  is  also  clear  that  the  plaintiff  and  his  im- 
mediate grantor  had  knowledge  of  the  claims 
of  the  Grlssoms.  Plaintiff's  title  thus  runs: 
Peter  Zinn  to  Elizabeth  Zinn.  Elizabeth  Zinn 
and  husband,  Peter  Zinn,  to  plaintiff.  Whilst 
the  contract  of  defendants  vros  not  placed  of 
record  until  December  2,  1911,  and  plaintifTs 
deed  was  dated  December  1,  1911,  and  re- 
corded In  January,  1912,  yet  the  evidence  dis- 
closes that  he,  at  least  had  knowledge  of  the 
Grlssoms'  possession  and  claims  under  the 
contract    Upon  the  whole,  we  think  the  dtan' 
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cellor  nisi  reached  tbe  equities  of  the  case, 
when  he  allowed  defendants  the  cultivated 
lands,  with  the  ImproTements  (variously  es- 
timated at  from  $75  to  $500)  by  them  placed 
thereon.  Tte  case  was  awkwardly  tried  from 
start  to  finish,  upon  pleadings  not  as  precise 
as  they  might  have  been ;  yet  we  think  sub- 
stantial justice  has  been  done,  and  tbe  Judg- 
ment will  be  affirmed. 

It  Is  so  ordered.     All  concur;  BOND,  J., 
In  paragraphs  3  and  4,  and  in  result 


STATE  ex  inf.  BARKER,  Atty.  Gen.,  y. 
SOUTHERN  et  aL 

STATE  ex  rel.  SOUTHERN  v.  BULGER  etal. 

(Nos.  18736,  18736.) 

(Supreme  Court  of  Missouri.     June  1,  1915.) 

1.  Statutes  ^saPiO^  General  ob  Sfsoux 
liAwa— Constitutional  Restrictions. 

Tbe  Legislature  can  enact  special  and  local 
laws  in  all  cases  not  prohibited  by  Const  art 
4,153. 

[Ed.    Note.— For  other  cases,   see    Statutes, 
Cent  Dig.  §$  07.  BS;   Dec.  Dig.  «=»66.] 

2.  Constitutional  Law  «=s>48— Dbtekmina- 
TioN  OF  Constitutional  Question — Pbk- 
BuitTioN  OF  Validity. 

A  statute  wiU  not  be  held  ctxitrary  to 
Const  art  4,  §  63,  prohibiting  the  enactment  of 
certain  special  or  local  laws,  unless  it  ia  estab- 
lished beyond  reasonable  doubt  that  it  violates 
a  specific  subdivision  of  that  section, 

[Kd.  Note.— For  other  cases,  see  Constituticm- 
al  Law,  Cent  Dig.  i  46;   Dec.  Dig.  «s»48.] 

3.  Hiohwats  0=»93— OFrrcEBS  —  Qualipica- 

TION— UlGRWAT    ENOINEEB. 

Under  Rev.  St  1809,  §  10556,  authorizing 
the  county  court  to  appoint  a  county  surveyor 
aa  highway  engineer  if  he  shall  possess  the 
qualifications  required,  but  providing  that  in 
certain  counties  the  county  surveyor  shaU  he  ex 
officio  highway  engineer,  a  county  surveyor  in 
one  of  the  latter  counties,  duly_  appointed  by 
the  Governor  to  fill  a  vacancy,  is  the  highway 
engineer  ex  officio,  though  he  does  not  possess 
tbe  required  qualifications  for  appointment  as 
such. 

[Ed.  Note.— For  other  cases,  see  Hishways, 
Cent  Dig.  §S  304-307;  Dec.  Dig.  <S=»93.] 

4.  Statutes  @=>68,  77— Genbbal  ob  Special 
Statutes— Classification. 

A  statute  applying  only  to  particular  per- 
sons or  tilings  is  special,  while  that  relating  to  a 
class  of  persons  or  things  is  general,  if  the 
classification  rests  on  reasonable  basis,  and  ap- 
plies to  all  persons  who  may  thereafter  come 
within  its  provisions. 

[Ed.    Note. — For   other   cases,    see    Statutes, 
Cent  Dig.  tS  70,  79-82;   Dec.  Dig.  «=>68,  77.] 

6.  Statutes  €=>93  —  General  ob  Specl&l 
Statutes— Classification— Counties. 
Rev.  St  1909,  g  10556,  authorizing  the  ap- 
I)ointment  of  a  county  surveyor  to  be  highway 
engineer,  and  providing  that  in  counties  which 
contain  or  may  thereafter  contain  more  than 
60,000  inhabitants,  and  a  taxable  valuation  of 
more  than  $45,000,000,  or  which  contain  or  may 
thereafter  contain  or  adjoin  a  city  of  more  than 
100,000  inhabitants,  the  county  surveyor  shall  be 
ex  officio  county  engineer,  the  classification  con- 
tained in  that  proviso  is  valid,  so  that  the  pro- 
viso is  a  general,  and  not  a  special,  law. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  §  102 ;   Dec  Dig.  9=993.] 


6.  STATTmss  «B992  —  Genekai.  ob  StVCIAX, 
Laws— Classification— Poptilation. 

A  classification  according  to  population 
does  not  make  the  statute  a  special  law,  thougii 
it  in  fact  applies  only  to  one  city  or  county. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  i  101 ;   Dec.  Dig.  <S=>92.] 

7.  Evidence  «=»12— Judicial  Noticb-— Facts 
of  Gbnebal  Knowlbdob— Population  and 
Wealth  of  Counties. 

The  Supreme  Court  judicially  knows  that 
tbe  first  proviso  of  Rev.  St  1909,  i  10556.  ap- 
plying to  counties  having  more  than  50,000  in- 
habitants, and  a  taxable  valuation  of  more  than 
$45,000,000,  or  adjoining  or  containing  a  city 
having  more  than  100,000  inhabitants,  applies 
to  a  number  of  the  counties  in  the  state. 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  f  17 ;   Dec.  Dig.  «=>12.] 

8.  Statutes  ®=>93  —  Special  Statxttb  — 
Classification. 

Under  Rev.  St  1909,  I  10556,  authorizing 
the  county  court  to  appoint  county  surveyor  as 
county  highway  engineer,  the  second  proviso 
that  any  counties  which  contain  or  may  there- 
after contain  200,000  and  less  than  400.000  in- 
habitants, and  which  contain  more  than  150 
miles  of  macadamized  roads  outside  of  munic- 
ipal corporations,  and  pay  to  the  county  sur- 
veyor a  certain  salary,  is  not  based  on  any  gen- 
eral standard  of  population  or  wealth,  but  ap- 
plies to  only  one  county  in  the  state,  and  can 
never  apply  to  another;  since  the  provisions  as 
to  the  mileage  of  roads  and  salary  of  surveyor 
relate  exclusivdy  to  existing  conditions,  and 
that  proviso  is  therefore  unconstitutional  as  a 
special  law, 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  102;  Dec.  Dig.  <8=303.] 

9.  Evidence  «=»12— Judicial  Noticb— Facts 
OF  General  Knowleoob  — Conditions  in 
Counties, 

Tbe  Supreme  Court  judicially  knows  that 
the  second  proviso  of  Rev.  St.  1909,  {  10556, 
making  the  county  surveyor  highway  engineer 
in  counties  which  contain  200,000  and  less  than 
400,000  inhabitants,  and  have  more  than  150 
miles  of  macadamized  highways  outside  of  mu- 
nicipal corporations,  andf  pay  the  county  sur- 
veyor a  fixed  salary,  could  apply  only  to  one 
county  in  the  state  when  it  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig,  i  17 ;   Dec.  Dig,  «=>12.] 

10.  Statutes  «i=>64— Effect  of  Pabtial  Ik- 
VALiDiTT— Statutory  Proviso. 

The  first  proviso  of  Rev.  St.  1909,  f  10556, 
making  the  county  surveyor  highway  engineer 
in  counties  having  certain  population  and  tax- 
able valuation  or  containing  or  adjoining  cities 
of  a  certain  size,  is  separate  and  distinct  from 
tbe  second  proviso,  making  the  county  surveyor 
highway  engineer  in  counties  having  a  certain 
population,  road  mileage,  and  paying  the  coun- 
ty surveyor  a  certain  salary,  and  the  uncon- 
stitutionality of  the  later  proviso  does  not  ren- 
der invalid  the  former. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  58-66,  195;   Dec.  Dig.  «=»e4,] 

Faris,  J.,  dissenting. 

In  Banc.  Quo  warranto  by  the  States  on 
the  information  of  the  Attorney  General, 
against  Allen  C.  Southern  and  Oliver  C  She- 
ley,  and  certiorari  by  tl>e  State,  on  the  re- 
lation of  Allen  .  O.  Southern,  against  Miles 
Bulger  and  others,  which  were  heard  togeth- 
er on  stipulation  by  the  parties.  Writ  of  quo 
warranto  quashed  as  to  defendant  Southern, 
and  sustained  against  defendant  Sheley,  and 
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the  judgment  of  the  county  court,  reviewed 
on  tbe  writ  of  certiorari,  quashed. 

Sparrow  &  Page,  of  Kansas  City,  for  re- 
spondent Southern.  Hadley,  Cooper  &  Neel, 
of  Kansas  City,  W.  M.  Williams,  of  Boone- 
rllle,  and  John  S.  Wright,  of  Kansas  City 
(Edward  h.  Soarrltt  and  Cyrus  Crane,  both 
of  Kansas  City,  of  counsel),  for  respondent 
Slieley. 

BOND,  J.  I.  Two  original  proceedings 
were  instituted  in  this  court  One  Is  a  cer- 
tiorari sued  out  by  Allen  C.  Southern,  as 
shown  in  the  above  caption,  against  tbe  three 
justices  of  tbe  county  court  of  Jackson  coun- 
ty, Mo.,  to  quash  its  judgment  entered  on  the 
8th  of  March,  1915,  in  the  following  form: 

'^be  court  finds  that  a  vacancy  exists  in  the 
office  of  county  highway  engineer  of  this  coun- 
ty. Wherefore  it  is  now  ordered  by  the  court 
that  Oliver  C.  Sheley,  Jr.,  a  resident  of  Jack- 
son county,  Mo.,  who  possesses  tbe  qualifica- 
tions required  by  law,  be  and  he  is  hereby  ap- 
pointed county  highway  engineer  of  Jackson 
county.  Mo.,  for  a  term  ending  on  the  first 
Monday  in  February,  1915.  His  compensation 
is  fixed  at  two  thousand  dollars  per  annum, 
payable  in  equal  monthly  installments.  He 
shall  furnish  a  bond,  conditioned  as  required  by 
law,  in  the  sum  of  fifty  thousand  dollars,  to  be 
approved  by  this  court.  The  bonds  of  his  as- 
sistants are  fixed  at  one  thousand  dollars  each, 
to  likewise  be  approved  by  this  court." 

Two  of  said  justices  concurred  in  the  above 
and  one  dissented  thereto. 

After  notice  of  tbe  application  for  said  writ 
of  certiorari,  the  Attorney  General,  on  the  5th 
day  of  April,  1915,  brought  the  second  pro- 
ceeding shown  in  the  above  caption  as  an  in- 
formation in  the  nature  of  a  quo  warranto, 
charging  that  the  defendants  thereto,  to  wit, 
Allen  C.  Southern  and  Oliver  C.  Sheley,  Jr., 
were  unlawfully  exercising  the  office  of  coun- 
ty highway  engineer  within  and  for  the  coun- 
ty of  Jackson  and  state  of  Missouri.  An  or- 
der to  show  cause  was  made  by  this  court  on 
said  date,  to  which  the  defendants  respective- 
ly made  returns.  Defendant  Allen  C.  South- 
em  stated  in  bis  return,  in  substance,  that  he 
was  appointed  by  the  Governor  of  this  state 
on  February  3,  1915,  to  be  county  surveyor 
of  Jackson  county,  Mo.,  to  succeed  Rowland  T. 
Proctor,  who  had  been  elected  to  that  office, 
but  had  died  prior  to  the  expiration  of  his 
term;  that  respondent  Allen  C.  Southern 
was  duly  commissioned,  and,  having  duly 
qualified  himself  as  required  by  the  laws  of 
Mi.'ssourl,  entered  upon  the  duties  of  said 
office ;  that  by  virtue  of  bis  said  appointment 
and  qualification,  and  the  provisions  of  sec- 
tion 10556  of  the  Revised  Statutes  of  Missou- 
ri of  1909,  he  became  ex  officio  county  high- 
way engineer  of  said  county,  and  with  legal 
right  and  authority  has  continued  to  exer- 
cise and  perform  the  duties  of  said  office. 

Respondent  Oliver  C.  Sheley,  Jr.,  In  his 
separate  return  averred  that  he  was  lawfully 
holding  office  of  county  highway  engineer,  in 
that  the  section  of  the  statute  relied  upon  to 
stipport  the  title  of  respondent  Southern  un- 
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der  the  appointment  by  the  Governor  vrsm  un- 
constitutional, and  hence  the  county  court  of 
Jackson  county,  "on  March  8, 1905"  (by  virtue 
of  the  terms  aforesaid),  there  then  being  a 
vacancy  in  the  office. of  county  highway  en- 
gineer, appointed  him  (the  said  Sheley),  pur- 
suant to  section  10551  of  the  Revised  Statutes 
of  Missouri,  for  a  term  expiring  at  the  first 
meeting  of  said  court  in  February,  1916,  and 
that  he  accepted  said  appointment  and  quali- 
fied and  entered  upon  the  duties  of  said  office. 
He  further  averred  that  the  said  Southern 
was  ineligible  to  the  office  in  question,  and 
concluded  his  return  by  praying  judgment 
sustaining  his  title  to  said  office.  It  was  stip- 
ulated by  the  parties  that  the  two  proceed- 
ings should  be  heard  together,  and  they  fur- 
ther stipulated  upon  an  agreed  state  of  facts 
whereon  they  should  be  disposed  of  in  this 
court  In  the  following  form: 

"For  the  purpose  of  the  hearing  of  this  cause 
in  the  above  court,  it  is  hereby  agreed  and  stip- 
ulated by  and  between  John  T.  Barker,  Attor- 
ney General,  informant,  and  Sparrow  &  Page, 
attorneys  for  Allen  C.  Southern,  respondent,  in 
the  above-entitled  cause,  as  follows: 

"(1)  It  is  agreed  that  Rowland  T.  Proctor 
was  at  the  general  election  held  November  5, 
1912,  elected  to  the  office  of  county  surveyor 
of  Jackson  county.  Mo.,  for  a  term  of  four 
years ;  that  said  Proctor  qualified  as  such  coun- 
ty surveyor  as  required  by  law;  that  on  or 
about  January  6,  1916,  said  Proctor,  while 
holding  said  office  of  county  surveyor  of  Jack- 
son county,  departed  this  life. 

"(2)  It  is  further  agreed  that  on  February  3, 
1915,  respondent  Allen  C.  Southern  was  by 
Elliott  W.  Major,  Governor  of  the  state  of  Mis- 
souri, appointed  and  commissioned  county  sur- 
veyor of  said  Jackson  county,  to  succeed  said 
Rowland  T.  Proctor,  deceased,  and  to  serve  the 
unexpired  term  of  said  I'roctor:  that  there- 
after, and  on  or  about  February  17,  1915,  said 
Southern  qualified  in  the  manner,  within  the 
time,  and  as  required  by  law,  as  such  county 
surveyor  of  Jackson  county. 

"(3)  It  is  further  agreed  that  at  the  date  of 
the  election  of  said  Rowland  T.  Proctor,  county 
surveyor  of  Jackson  county,  and  of  respondent 
Southern's  appointment  and  commission  as  bis 
successor,  said  Jackson  county  had,  and  now 
has,  a  population  of  more  than  50,000  inhabit- 
ants ;  that  during  all  said  time  the  taxable 
wealth  of  said  county  exceeded,  and  now  ex- 
ceeds, the  sum  of  $45,000,000;  that  during  all 
said  time  said  Jackson  county  contained,  and 
now  contains  therein,  a  city  of  more  than  100,- 
000  inhabitants  by  the  last  decennial  census, 
to  wit,  the  city  of  Kansas  City. 

"(4)  It  is  further  agreed  that  at  the  time  of 
the  election  of  said  Rowland  T.  I*roctor  to  the 
office  of  county  surveyor  of  said  Jackson  coun- 
ty, and  of  respondent  Southern's  appointment 
and  commission  as  his  successor,  said  county 
I  contained,  and  now  contains,  200,000  and  less 
than  400,000  inhabitants;  that  at  said  time 
said  county  had,  and  now  has,  150  miles  or 
more  of  macadamized  roads  outside  of  munici- 
pal corporations,  and  paid,  and  now  pays,  its 
county  surveyor  an  annual  salary  of  $3,000  or 
more. 

It  is  upon  the  foregoing  pleadings  and  stip- 
ulation that  this  cause  is  now  before  the  court 
for  final  determination. 

The  two  statutes  whose  Interpretation  is 
necessary  to  a  decision  of  this  case  are,  to  wit: 

"Sec.  10551.  There  is  hereby  created  in  the 
several  counties  of  the  state  of  Missouri  the  of- 
fice of  county  highway  engineer,  and  the  county 
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Courts  of  each  eonnty  in  tMs  state  are  hereby 
authorized  and  empowered  to  appoint,  and  shall 
appoint,  a  highway  engineer  within  and  for 
their  respective  counties  at  the  first  meeting  of 
mich  court  in  the  month  of  February,  1910,  and 
each  year  thereafter.  Such  county  highway  en- 
gineer so  appointed  shall  serve  for  a  period  of 
one  year  and  until  his  successor  is  appointed 
and  qualified.  Any  vacancy  occurrini?  in  the 
office  of  county  highway  engineer,  from  any 
cause,  shall  be  filled  by  appointment  by  the 
county  court" 

"Sec.  10556.  The  county  court  of  the  several 
counties  in  this  state  may,  in  their  discretion, 
appoint  the  county  surveyor  of  their  respective 
counties  to  the  office  of  county  highway  engi- 
neer, provided  he  be  thoroughly  qualified  and 
competent,  as  required  by  this  article;  and, 
when  so  appointed,  he  shall  receive  the  compen- 
sation fixed  by  the  county  court,  as  provided  in 
section  10553,  in  lieu  of  all  fees,  except  such 
fees  as  are  allowed  by  law  for  his  services  as 
county  surveyor:  Provided,  that  in  counties  in 
which  the  provisions  of  this  article  with  refer- 
ence to  the  appointment  of  a  county  highway 
engineer  have  not  been  suspended  as  herein- 
after provided,  the  county  surveyor  may  refuse 
to  act  or  serve  as  such  county  highway  engineer, 
unless  otherwise  provided  by  law.  In  the  event 
that  the  county  highway  engineer  cannot  prop- 
erly perform  all  the  duties  of  his  office,  he  shall, 
with  the  approval  of  the  court,  appoint  one  or 
more  assistants,  who  shall  receive  such  com- 
pensation as  may  be  fixed  by  the  court :  Pro- 
vided, however,  that  in  aU  counties  in  this 
state  tchioh  contain  or  which  mai/  hereafter 
contain  more  than  fifty  thottsand  mhabitants, 
and  whose  taxable  wealth  exceeds  or  may  here- 
after exceed  the  sum  of  forty-five  million  dol- 
lars, or  which  adjoin  or  contain  therein,  or 
may  hereafter  adjoin  or  contain  therein,  a  city 
of  more  than  one  hundred  thousand  inhabitants 
by  the  last  decennial  census,  the  county  survey- 
or shall  be  ex  officio  county  highway  engineer, 
and  his  salary  as  surveyor  and  ex  officio  coun- 
ty highway  engineer  shall  be  not  less  than  two 
thousand  dollars  and  not  more  than  three  thou- 
sand dollars,  as  may  be  fixed  by  the  county 
court,  and  all  fees  collected  in  such  counties 
by  the  surveyor,  for  his  services  as  surveyor, 
shall  be  paid  into  the  county  treasury,  to  be 
placed  to  the  credit  of  the  county  revenue  fund : 
Prorided,  also,  that  in  the  counties  last  above 
mentioned  the  county  surveyor,  as  surveyor  and 
ex  officio  county  highway  engineer,  may  ap- 
point, subject  to  the  approval  of  the  county 
court,  such  assistants  as  may  be  necessary,  and 
no  assistant  shall  receive  more  than  twelve 
hundred  dollars  per  annum :  Provided  fur- 
ther, that  in  all  counties  in  the  state  which 
contain  or  may  hereafter  contain  two  hundred 
thousand  and  less  than  four  hundred  thousand 
inlmhitants,  and  which  county  or  counties  con- 
tain one  hundred  and  fifty  miles  or  more  of 
macadamised  roads,  outside  of  municipal  Cor- 
porations, and  which  county  or  counties  pay 
to  the  county  surveyor  a  salary  of  three  thou- 
sand dollars  or  more  annually,  the  county  sur- 
veyor of  such  county  or  counties  shall  be  ex 
officio  county  highuxiy  engineer."  Laws  1009, 
p.  755.     (Italics  ours.) 

II.  The  question  upon  which  the  relative 
rights  of  the  rival  claimants  to  the  office  of 
highway  engineer  for  Jackson  county  depends 
Is  whether  the  portion  of  the  statute  applica- 
ble In  terms  to  the  agreed  statement  of  facts 
Is  violative  of  the  Constitution  (article  4,  {  53) 
or  any  of  its  parai;raphs. 

[1]  Aside  from  the  particular,  special,  and 
local  laws  prohibited  by  the  Constitution,  the 
Legislature  Is  untrammeled  In  the  enactment 
of  such  laws,  and  may  do  so  In  all  other 
cases.     State  .ex   rel.   Attorney   General   v. 


Speed,  183  Mo.  186,  81  S.  W.  1260 ;  ITaeussler 
et  al.  V.  City  of  St  Louis,  205  Mo.  665,  103  S. 
W.  10.S4;  State  v.  Morris  Christopher,  212 
Mo.  244,  110  S.  W.  697. 

[2]  To  bring  a  statute  under  this  ban  of  the 
Constitution,  the  specific  subdivision  violated 
must  be  pointed  out,  and  the  fact  must  be 
e.stabllshed  beyond  any  reasonable  doubt,  for 
it  is  a  canon  of  construction  that  no  act  of 
the  lawmaking  power  of  this  state  will  be 
annulled  by  the  Judiciary  when  It  can  be  up- 
held on  any  rational  theory  of  the  limita- 
tions Imposed  by  the  Constitution  on  the  oth- 
erwise plenary  power  of  the  Legislature  to 
enact  anj-  law,  not  opposed  to  the  federal 
Constitution,  on  any  subject  which  Its  views 
of  state  polity  may  suggest 

[3]  Before  discussing  the  question  ot  the 
validity  of  the  i>ortlon  of  the  statute  In  band, 
it  is  well  to  say  that  there  Is  no  merit  In  the 
suggestion  of  respondent  Sheley  that  re- 
spondent Southern  Is  Ineligible  to  the  office 
of  county  highway  engineer  for  lack  of  cer- 
tain statutory  qualifications  prescribed  In 
those  cases  where  the  county  court  has  power 
to  appoint  a  highway  engineer.  For  those 
restrictions  are  neither  within  the  words 
nor  the  intendment  of  the  portion  of  the 
statute  which  deprives  the  county  court  of 
the  right  to  exercise  the  appointing  power. 
Hence,  If  this  portion  of  the  statute  Is  con- 
stitutional, then  the  appointment  Is  auto- 
matically vested  in  the  person  holding  the 
office  of  county  surveyor,  and  upon  the  death 
of  such  person  (as  In  the  case  at  bar),  there- 
by creating  a  vacancy,  his  successor,  whose 
appointment  Is  confessedly  within  the  power 
of  the  Governor  of  the  state,  succeeds  also 
ex  olHclo  to  the  office  of  county  highway  en- 
gineer. And,  as  no  provision  appears  any- 
where In  the  statute  which  makes  the  ex  of- 
ficio right  of  a  person  elected  by  the  people 
of  the  office  of  county  surveyor  to  the  office 
of  county  highway  engineer  dependent  upon 
any  of  the  statutory  qualifications  which  ap- 
ply to  those  cases  Ui  which  the  county  court 
Is  permitted  to  appoint  the  county  highway 
engineer,  so  no  such  qualification  can  extend 
to  the  ex  officio  rights  of  the  successor  of  a 
deceased  county  suiTeyor.  It  Is  clear,  there- 
fore, that  the  single  question  on  this  appeal 
Is  as  to  the  constitutional  validity  of  the 
clauses  of  the  act  providing  in  certain  con- 
tingencies that  an  elected  county  surveyor 
shall  be  ex  officio  a  county  highway  engineer. 
The  statute  proposes  to  accomplish  this  by 
two  distinct  and  separate  provisions,  which 
win  be  useful  to  consider  In  the  order  In 
which  they  appear  in  the  statute.  The  first 
Is,  to  wit: 

"Provided,  however,  that  in  all  counties  in 
this  state  which  contain  or  which  may  here- 
after contain  more  than  fifty  thousand  inhabit- 
ants, and  whose  taxable  wealth  exceeds  or  may 
hereafter  exceed  the  sum  of  forty-five  million 
dollars,  or  which  adjoin  or  contain  therein,  or 
may  hereafter  adjoin  or  contain  therein,  a  city 
of  more  than  100,000  inhabitants  by  the  last 
decennial  census,  the  county  surveyor  shall  be 
ex  officio  county  highway  engineer. 
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Tben  follow  pForlsions  as  to  bis  salary  and 
as  to  hta  appointment  of  assistants. 

[4]  The  rule  that  a  statute  which  relates  to 
a  class  of  persons  or  a  class  of  things  is  gen- 
eral, while  one  which  only  applies  to  partlc- 
nlar  persons  or  things  is  special,  has  been 
generally  announced  In  this  and  other  juris- 
dictions. State  ex  reL  t.  Taylor,  224  Mo. 
loc.  clt.  4TT,  478,  123  S.  W.  892,  et  cases  cit- 
ed; Elting  V.  Hickman,  172  Mo.  257,  72  S. 
W.  700,  et  cases  cited ;  State  ex  rel.  Dlcka- 
son  et  al.  V.  County  Court  of  Marion  County 
et  al.,  128  Mo.  427,  30  S.  W.  103,  31  S.  W. 
23;  lornch  et  al.  v.  Murphy,  119  Mo.  163,  24 
S.  W.  774 ;  State  ex  rel.  Uenberger  v.  Telle, 
71  Mo.  lo&  clt.  650.  It  is,  however,  an  es- 
sential adjunct  of  this  rule  that  the  classifica- 
tion made  by  the  Legislature  shall  rest  on  a 
reasonable  basis,  and  not  upon  a  mere  ar- 
bitrary division  made  only  for  purposes  of 
l<^telatlon.  State  ex  rel.  v.  Roach,  258  Mo. 
loc.  cit  563,  167  S.  W.  1008;  Hawkins  v. 
Smith,  242  Mo.  loc.  dt.  696,  147  S.  W.  1042. 
When  this  is  borne  in  mind,  and  a  statute  is 
enacted  upon  a  basis  Justifying  its  classifica- 
tion, and  is  made  to  apply  to  all  persons  who 
may  hereafter  fall  within  Its  purview,  It  Is 
not  si)eclal  legislation. 

[B]  The  clause  ot  the  statute  now  under 
review  classifies  the  counties  of  the  state  as 
they  should  then  or  thereafter  contain  more 
than  50,000  iniiabitauts,  and  should  have 
then  or  thereatfter  taxable  wealth  exceeding 
545,000,000,  or  as  they  should  adjoin  or  con- 
tain then  or  thereafter  a  city  of  more  than 
100,000  inhabitants. 

[8]  It  has  been  repeatedly  decided  In  this 
state  that  classification  according  to  popula- 
tion was  sufficient  to  render  an  act  containing 
such  a  classification  a  general  law.  State 
ex  inf.  Crow  Attorney  General  v.  Continen- 
tal Tobacco  Co.  et  al.,  177  Mo.  1,  75  S.  W. 
737;  State  ex  rel.  v.  County  Court,  128  Mo. 
loe.  clt.  442,  30  S.  W.  103,  31  8.  W.  23 ;  State 
ex  rel.  v.  Bell,  119  Mo.  70,  24  S.  W.  765.  Nor 
has  the  rule  as  to  such  a  standard  been  alter- 
ed by  the  fact  that  such  an  act  has  been 
found  applicable  only  to  one  city.  State  ex 
int  Crow,  Attorney  General,  et  aL  v.  Flem- 
ing et  al.,  147  Mo.  1,  44  S.  W,  758 ;  State  ex 
Tel.  v.-  Mason,  155  Mo.  486,  55  S.  W.  636 ;  State 
V.  Edward  J.  Keating,  202  Mo.  197, 100  S.  W. 
648 ;  State  ex  rel.  Attorney  General  v.  Speed, 
183  Mo.  186,  81  S.  W.  1260 ;  Ex  parte  Lucas, 
160  Mo.  219, 61  8.  W.  218.  The  evident  motive 
of  the  Legislature  In  the  enactment  of  the 
clause  under  consideration  was  to  classify 
the  counties  of  the  state  as  they  then  or  in 
the  future  tnlgbt  have  a  population  exceeding 
^,000  and  taxable  property  exceeding  $45,- 
000,000,  for  the  reason  that  the  counties 
which  should  fall  within  such  a  class  would 
•naturally  have  different  and  greater  needs, 
•wrresponding  to  the  differences  be!tiwcen 
their  condition  and  other  counties  of  less  pop- 
ulation and  less  wealth.  Neither  did  the  Leg- 
islature lose  Bight  of  this  object  in  the  dls- 
JUDetive  part  ot  the  sentence  which  provided 


that  counties  adjoining  or  containing  tbea  or 
in  the  future  a  city  of  more  than  100,000  in- 
habitants should  belong  to  the  same  class. 
The  purpose  in  each  clause  of  the  sentence 
was  to  create  a  distinction  based  upon  dif- 
ferences in  population  and  in  wealth ;  for  If, 
as  the  Legislature  rightfully  assumed,  coun- 
ties of  50,000  inhabitants  would  acquire  coin- 
cldentally  a  taxable  wealth  of  $45,000,000, 
it  might  be  well  assumed  that  such  counties 
would  not  have  less  wealth  when  they  should 
embrace  or  adjoin  cities  containing  100,000 
Inhabitants. 

[7]  We  Judicially  know  that  such  classifica- 
tion would  cause  the  act  in  question  to  apply 
to  a  number  of  counties  in  this  state,  and  we 
are  unable  to  see  any  good  reason  why  the 
lawmaking  power  should  not  have  created 
the  classification  as  set  out  in  the  above- 
quoted  portion  of  the  statute  with  a  view  of 
having  it  applied  as  it  does  in  terms  to  all 
counties  that  may  hereafter  become  subject 
to  its  provisions,  in  view  of  the  evident  fact 
that  it  will  necessarily  apply  to  an  increas- 
ing number  of  counties  as  the  state  shall 
progress  in  wealth  and  population.  Our  con- 
clusion Is  that  this  proviso  of  the  statute  Is 
not  obnoxious  to  the  provisions  of  the  Con- 
stitution forbidding  the  enactment  of  certain 
special  laws. 

[>]  III.  There  remains  to  consider  a  final 
proviso  contained  In  the  section  of  the  stat- 
ute and  its  relation  to  the  one  construed  in 
the  preceding  paragraph.  That  proviso  is, 
to  wit: 

"Provided  fwrther,  that  in  all  counties  in  this 
state  which  contain  or  may  hereafter  contain 
two  hundred  thousand  and  less  than  four  hun- 
dred thousand  inhabitants,  and  which  county 
or  counties  contain  one  hundred  and  fifty  miles 
or  more  of  macadamized  roads,  outside  of  mu- 
nicipal corporations,  and  which  county  or  coun- 
ties pay  to  the  county  surveyor  a  salary  of 
three  thousand  dollars  or  more  annually,  the 
county  surveyor  of  such  county  or  counties  shall 
be  ex  officio  county  highway  engineer."  (Ital- 
ics oursO 

It  will  be  perceived  by  the  language  of  this 
concluding  clause  the  Legislature  attempted 
to  create  a  classification  of  counties  falling 
within  the  limit  of  population  of  200,000  min- 
imum and  400,000  maximum,  eschewing  all 
others,  and  further  specifying  that  such  coim- 
tles  should  now  contain  a  certain  number  of 
miles  of  macadamized  roads,  which  should 
be  outside  of  other  cities,  and  that  their  coun- 
ty surveyor  should  receive  a  salary  of  $a,000 
or  more.  This  proposed  classification  is  not 
based  upon  a  natural  division  of  counties  ac- 
cording to  general  standards  of  population 
and  wealth,  but  purports  to  rest  upon  a  se- 
lected number  of  Inhabitants  not  less  than  a 
given  amount,  and  not  beyond  a  fixed  limit 
The  Legislature  must  have  known  that  this 
favored  intermediary  state  had  only  been 
reached  by  Jackson  county.  Mo.  It  also  must 
have  been  aware  that  said  county  alone  pos- 
sessed outside  of  Its  towns  150  miles  of  ma- 
cadamized roads,  and  was  then  paying  its 
county  surveyor  a  salary  of  $3,000  per  yeat 
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R.  S.  1909,  S  10737.  It  Is  seen  at  a  glance 
that  this  proviso  dealt  exdustvely  with  ex- 
isting conditions  as  to  its  application,  except 
as  to  the  matter  of  population  as  to  which  it 
purported  to  Include  such  counties  as  might 
hereafter  enter  the  particular  zone  o*  legis- 
lation. The  proviso  at  the  time  of  its  enact- 
ment could  not  have  applied  to  any  other 
than  Jackson  county.  Its  terms  negative  any 
other  basis  for  its  enactment  than  an  arbi- 
trary prescription  of  a  specific  stage  of  the 
growth  of  population  of  the  county  and  a 
present  particular  kind  and  extent  of  road 
mileage,  and  a  present  payment  of  a  certain 
salary  of  a  county  surveyor.  These  specifica- 
tions as  infallibly  pointed  out  Jackson  coun- 
ty (containing  therein  Kansas  City)  as  if, 
instead  of  such  circumlocution,  the  proviso 
had  mentioned  that  county  by  name. 

[9]  We  recognize,  as  a  matter  of  Judicial 
knowledge  and  public  history,  that  when 
enacted  this  proviso  could  not  have  applied  to 
any  other  county  In  this  state.  It  cannot  be 
said  that  it  created  a  future  class  Into  which 
other  counties  might  fall  for  an  Inspection  of 
Its  language  shows  that  the  determining  con- 
ditions of  its  application  are  expressed  in 
words  of  present  Import.  State  ,ex  reL  v. 
Herrmann,  75  Mo.  loc.  cit.  352. 

Our  conclusion  Is  that  the  final  proviso  of 
the  section  set  out  in  this  paragraph  affords 
convincing  Intrinsic  evidence  of  its  repug- 
nancy to  the  provisions  of  the  Constitution 
limiting  the  power  of  the  General  Assembly 
to  enact  local  or  special  laws,  and  that  it 
should  be  expunged  In  the  eye  of  the  law 
from  the  section  of  the  statute  of  which  It 
forms  the  conclusion. 

[1 0]  It  remains  to  inquire  whether  the  In- 
validity of  the  proviso  set  out  in  this  para- 
graph affects,  by  interrelation  or  interde- 
pendence, the  prior  valid  proviso  contained  in 
said  section.  It  does  not.  It  is  a  distinct, 
separate,  and  independent  attempt  to  create 
an  additional  class  of  counties  wherein  the 
surveyor  shall  be  also  highway  engineer, 
which  does  not  in  any  way  or  method  affect 
the  creation  of  the  class  defined  in  paragraph 
2  of  this  opinion.  In  such  cases  the  rule 
Is  clear  that  the  unconstitutionality  of  one 
class  or  portion  of  an  act  or  section  of  a 
statute  win  not  affect  others  not  subject  to  Its 
infirmity.  Simpson  v.  Iron  Works,  249  Mo. 
loc.  clt  391,  155  S.  W.  810,  et  cases  cited; 
Haag  V.  Ward,  186  Mo.  loc.  clt  341,  85  S.  W. 
391;  St.  Louis  &  San  Francisco  Ry.  Co.  v. 
Evans  &  Howard  Brick  Co.,  85  Mo.  307. 

IV.  It  results  from  the  conclusions  stated 
above  that  the  respondent  Southern,  under 
the  facts  in  this  record,  and  by  virtue  of 
his  appointment  as  county  surveyor  of  Jack- 
son county,  is  also  ex  ofiido  county  high- 
way engineer,  and  hence  the  action  of  the 
majority  of  the  county  court  of  Jackson 
county  adjudging  a  vacancy  to  exist  in  the 
office  of  county  highway  engineer  and  pur- 
porting to  appoint  respondent  Sheley  there- 


to was  in  excess  of  Its  lawful  power  and 
jurisdiction. 

It  Is  therefore  ordered  that  the  writ  of 
quo  warranto  be  quashed  as  to  defendant 
Southern,  and  be  sustained  against  respond- 
ent, Sheley,  on  the  ground  at  unlawful  In- 
trusion into  the  office  of  county  highway  en- 
gineer, and  that  he  be  ousted  of  any  right 
or  authority  to  exercise  any  of  the  duties  of 
said  office,  and  that  the  judgment  of  the 
county  court  declaring  a  vacancy  to  exist  tn 
said  office  be  quashed  and  for  naught  held 
upon  the  certiorari  In  this  case. 

It  is  so  ordered.  All  concur,  except  FA- 
RIS,  J.,  who  dlssbnts. 


NIEL  et  aL  V.  GRANGER  et  al.    (No.  1708a) 

(Supreme  Court  of  Missouri,  Division  Na  1. 

June  1,  1915.) 

1.  Fdblio  Lands  ^=961— Conveyances  bt 
Counties  —  CoNSWKKAiiON — Recitals  in 
Patent. 

A  recital  in  a  patent  to  swamp  lands,  exe- 
cuted by  a  commissioner  for  Stoddard  comity, 
tiiat  the  grantee  had  made  full  payment,  was 
sufficient  evidence  of  a  lawful  consideration  for 
the  deed,  in  the  absence  of  rebutting  evidence, 
as  Laws  1855,  p.  155,  requiring  the  county  clerk 
and  county  treasurer  of  such  county  to  certify 
upon  the  sale  of  swamp  lands  the  amount  of 
the  purchase  money  per  acre,  had  nothing  to 
do  with  the  recital  of  the  receipt  of  the  purcliasd 
money  in  the  patent,  but  was  intended  in  part 
for  the  information  of  the  state  register  of  lands 
and  the  Governor. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {§  192-213;    Dec.  Dig.  <8=s>61.] 

2.  PuBLio  Lands  €=>G1— Conveyances  bi 
CotTNTIES— EXECtillON— Statutobt  Pbovi- 
BIONS. 

Under  Laws  1868,  p.  67,  validating  deedk 
and  patents  to  swamp  lands  issued  by  count; 
courts  or  commissioners  appointed  by  them,  a 
patent  executed  in  1867  by  the  commissioner 
for  a  county,  and  not  by  the  Governor  as  re- 
quired by  the  existing  law,  was  valid. 

[Ed.  'Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  192-213;    Dec.  Dig.  <S=»61.] 
S.  Appeal  and  Ebbob  «=»242— Resebvatioh 

oir  Gbounds  op  Review— Objections. 
Aesignmcuts  of  error,  not  based  upon  ob- 
jections" properly  made  and  ruled  upon  in  the 
trial  court,  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t$  1417-1425;  Dec  Dig. 
<&=>242.1 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  James  W.  NIel  and  others 
against  R.  M.  Granger  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Andrew  W.  Hunt,  of  Bloomfleld,  for  appel- 
lants. Wammack  &  Welbom,  of  Bloomfleld, 
for  respondents. 

BLAIR,  J.  The  petition  In  this  case  con- 
tained a  count  to  quiet  title  and  one  In  eject 
ment  From  a  Judgment  for  jdalntUIa,  de- 
fendants appeal. 

An  additional  abstract  of  the  lecoid  bu 
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been  filed,  and  as  it  Is  not  questioned  by  ap- 
pellants, is  to  be  accepted  as  correct.  Upon 
the  record  before  us  the  only  issue  is  wlietb- 
er  a  patent  executed  by  D.  Starks  Crumb  as 
coiuiulssloner  for  Stoddard  county  coaveye 
title,  defendants  admitting  plaintiffs  have  ao- 
qnired  all  title  conveyed  by  It,  and  ground- 
ing their  own  claim  upon  possession  of 
about  one  year.  Their  position  is  that  plain- 
tiffs have  no  title,  and  that  their  possession, 
though  vesting  no  title  in  them,  is  good 
against  all  except  the  true  owner,  or  one 
claiming  the  right  to  possession  under  Iilm. 
The  patent  in  question  recites  that : 

"Whereas  Dedrick  F.  Tiedeman,  of  Stoddard 
county,  Missouri,  has  made  full  payment  to 
Stoddard  county,  Missouri,  for  *  •  •  the 
south  half  of  section  25,  Twp.  24,  range  10  (and 
other  lands)  which  land  has  been  purchased  by 
Dedrick  F.  Tiedeman:  Now,  know  ye  that  the 
said  Stoddard  county,  in  consideration  of  the 
premises  and  in  conformity  to  the  law  of  Mis- 
souri in  such  eases  provided,  has  given,  granted, 
bargained,  sold  and  conveyed,  and  by  these 
presents  does  give,  grant,  bargain,  sell  and  con- 
vey unto  the  said  De<lrick  F.  Tiedeman,  and  to 
bis  heirs  and  assigns  forever,  the  above-described 
lands,  granted  by  the  government  of  the  United 
States  to  the  state  of  ^lissouri  and  by  said  state 
of  Missouri  to  said  county.  To  have  and  to 
hold,"  etc. 

"In  testimony  whereof,  I,  T>.  Starks  Cmmb, 
Commissioner,  duly  appointed  by  the  county 
court  of  said  county  to  convey  the  above-describ- 
ed lands  belonging  to  the  said  county,  have 
caused  these  letters  to  become  patent. 

"(liven  under  my  hand  and  seal  as  Commis- 
sioner aforesaid,  in  said  county,  this  11th  day 
of  October,  1867. 

"D.  Starks  Crumb,  Commissioner." 

"State  of  Missouri,  County  of  Stoddard — ss.: 

"I'ersonalJy  appeared  before  the  undersigned 
clerk  of  the  county  court  of  snid  county  on 
this  11th  doy  of  October,  A.  D.  1867,  U.  Starks 
Crumb,  well  known  to  me  to  be  the  same  person 
who  signed  his  name  to  the  foregoing  letters 
patent  as  a  party  thereto  and  who  is  the  Com- 
missioner duly  appointed  by  the  county  court 
aforesaid  to  convey  said  land  and  acknowledged 
the  same  to  be  his  voluntary  act  and  deed  in 
the  capacity  and  for  the  use  and  purposes  there- 
in expressed.  Given  under  my  hand  and  sealed 
at  oince  in  Bloomfield,  this  day  and  year  last 
aforesaid  written. 

"[Seal.]    Adrian  B.  Owen, 

"Clerk  of  County   Court" 

On  the  trial  it  whp  admitted  the  land  in 
question  was  swamp  land,  and  that  the  title 
thereto  was,  in  1SC7,  in  Stoddard  county. 
The  patent  set  out  was  then  offerwl,  and  de- 
fendants objected  thereto  on  the  grounds 
that :  / 

"tl)  Said  Crumb,  the  commissioner,  had  no 
authority  to  make  snid  patent ;  (2)  there  was  no 
consideration  for  said  patent;  and  (3)  the  coun- 
ty coart  had  no  authority  to  use  a  commissioner 
to  sell  its  swamp  lands." 

Tlie  objection  was  overruled,  and  the  pat- 
ent admitted  in  evidence. 

[1]  1.  The  redtal  in  the  commissioner's 
deed  tliat  Tiedeman  had  made  "full  payment" 
is  sufficient,  in  the  absence  of  rebutting  evi- 
dence, to  show  lawful  consideration  for  the 
deed.  The  requirement  of  the  statute  (Laws 
1835.  p.  155)  that  the  county  clerk  and  the 
county  treasurer  of  Stoddard  county,  as  reg- 


ister and  receiver,  reepectlvely,  should  cer- 
tify, upon  the  sale  of  swamp  lands,  "the 
amouut  of  the  purchase  money  per  acre"  liad 
nothing  to  do  with  the  recital  of  the  receipt 
of  the  purchase  money  in  the  patent.  It  was 
intended,  in  part,  for  the  information  of  the 
state  register  of  lands  and  the  Governor. 

[2]  2.  It  is  also  urged  tliat  the  county  had 
no  authority  to  convey  by  commissioner; 
the  existing  statute  providing  that  patents 
should  be  issued  by  the  Governor  of  the 
state.  It  was  to  meet  objections  of  this  kind 
that  the  curative  act  of  1868  (Laws  1868,  pp. 
67,  68)  was  passed.  This  act  expressly  vali- 
dated deeds  and  patents  to  swamp  lands  is- 
sued by  county  courts  or  commissioners  ap- 
iwinted  by  them.  The  validity  and  applica- 
bility of  this  act  was  carefully  examined  in 
Barton  County  v.  Walser,  47  Mo.  189,  and 
the  court  held  the  act  valid,  and  that  it  was 
a  "legislative  confirmation,"  and  made — 
"good  the  acts  of  the  officers  in  the  same  man- 
ner as  if  they  had  proceeded  in  a  formal,  regu- 
lar way  in  the  execution  of  their  authority." 

This  ruling  was  approved  in  Sturgeon  v. 
Hampton,  88  Mo.  loc.  clt.  215;  Wilcoxon  v. 
Osbom,  77  Mo.  ioa  clt  627;  Van  Pelt  v. 
Parry,  218  Mo.  loc.  clt.  695,  118  S.  W.  425; 
Simpson  v.  Stoddard  County,  173  Mo.  loc. 
cit.  472,  473,  73  S.  W.  700. 

[3]  This  disposes  of  all  assignments  of  er- 
ror which  are  based  upon  objections  proper- 
ly made  and  ruled  upon  in  the  trial  court. 
Others  cannot  be  considered  on  appeal. 

Judgment  aflSrmed.    All  concur. 


BROWN  V.  PEAK.     (No.  17062.) 
(Supreme  Court  of  Missouri.     June   1,  1915.) 

1.  Taxation   «=»754r— Tax   Deeds— Validity 
— Debionation  of  Owneb. 

Certain  land  was  conveyed  by  a  deed  desig- 
nating the  grantee  as  "A.  Willard  Humphreys." 
Thereafter,  under  a  judgment  for  taxes  against 
Humphreys,  who  was  a  nonresident,  a  sheriff's 
deed  was  executed  to  plaintiff's  predecessor  in 
title  purporting  to  convey  the  title  of  "A.  W. 
Humphreys."  About  12  years  thereafter,  Hum- 
phreys executed  a  quitclaim  deed  under  which 
defendant  claimed,  signing  his  name  as  "A.  W. 
Humphreys."  MM,  that  plaintiff  was  entitled 
to  Judgment  quieting  his  title  against  defend- 
ant. (Per  Bond,  Brown,  Faris,  and  Rlsiir,  JJ.) 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1504,  1505;   Dec.  Dig.  «=»754.] 

2.  Taxation   ®=>754— Tax  Deeds— Validitt 
— Designation  of  Owner. 

Where  a  sheriffs  deed  under  a  tax  judgment 
against  a  nonresident  designates  the  owner  by 
his  initials  only,  the  subsequent  execution  by 
such  owner  of  a  quitclaim  deed,  which  he  signs 
with  his  Initials,  does  not  validate  the  tax  deed; 
the  former  holding  of  the  Supreme  Court  that 
it  does  BO  validate  the  tax  deed  on  the  theory  of 
estoppel,  or  on  the  theory  that  there  is  a  pre- 
sumption that  the  initials  ore  his  full  name,  be- 
ing erroneous.  (Per  Woodson,  O.  J.,  and  Graves, 
Blair,  and  Walker,  JJ.) 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  §!  1504,  1505;   Dec.  Dig.  .&=>754.] 

In  Banc.    Appeal  from  Circuit  Court,  Dent 
County;  L.  B.  Woodside,  Judge. 


^s>For  other  cases  see  name  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  ladezea 
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Action  by  h.  P.  Brown  against  James  L. 
Peak.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

On  the  6th  of  March,  1873,  a  deed  was  ex- 
ecuted to  A.  Wlllard  Humphreys,  and  duly 
recorded,  conveying  lots  1  and  2  of  the  south- 
west quarter  of  section  18,  township  32  north, 
range  5  west,  of  the  5th  P.  M.,  Dent  county. 
Mo.  On  the  loth  of  April,  1879,  a  sheriff's 
deed  was  executed,  conveying  the  title  of  A. 
W.  Humphreys  In  said  land  upon  a  sale 
thereof  for  a  judgment  of  taxes  against  him 
in  the  sum  of  $408.77.  The  purchaser  and 
grantee  in  said  sheriff's  deed  conveyed  the 
property  In  question  to  the  plaintiff,  who 
brought  an  action  against  defendant  to  quiet 
the  title  to  said  property.  It  was  admitted 
on  the  trial  that  plaintiff  bad  paid  ail  the 
taxes  on  the  land  for  the  last  ten  years  and 
up  to  the  date  of  the  filing  of  the  suit.  The 
defendant  offered,  as  the  basis  of  his  title,  a 
quitclaim  deed,  dated  8th  of  July,  1891,  sign- 
ed A.  W.  Humphreys  and  wife,  duly  acknowl- 
edged l)efore  a  proper  officer  in  Kings  coun- 
ty, N.  Y.  The  acknowledgment  recites  that 
"A.  Wlllard  Humphreys  and  Mary  0.,  his 
wife,  appeared  before  the  officer,"  etc.  This 
was  all  the  evidence  in  the  case.  Judgment 
was  rendered  in  favor  of  plaintiff,  from 
which  defendant  has  appealed  to  this  court 

Wm.  P.  Elmer  and  R.  L.  Horseman,  both 
of  Salem,  and  C.  M.  Buford,  of  Ellington,  for 
appellant.  G.  C.  Dalton  and  McGee  &  Ben- 
nett, all  of  Salem,  for  respondent 

BOND,  J.  (after  stating  the  facts  as 
above).  [1]  While  It'  has  been  repeatedly 
held  that  publication  made  by  the  use  of  the 
initial  in  lieu  of  a  Christian  name  for  which 
that  initial  stands  will  not  support  a  judg- 
ment In  a  tax  or  attachment  suit  against  a 
nonresident  defendant  so  described,  yet  all 
these  decisions  concede  tliat  such  rule  has 
no  application  in  any  case  where  the  facts 
Involved  preclude  or  estop  the  defendant  In 
the  order  of  publication  or  bis  assignee  from 
invoking  it  The  rule,  and  this  exception 
thereto,  has  been  accurately  stated  by  Blair, 
J.,  while  commissioner,  and  speaking  for  this 
division.  White  v.  Gramley,  236  Mo.  loc.  clt. 
648,  139  S.  W.  127.  This  exception  limits 
the  application  of  the  general  rule  and  takes 
out  of  its  purview  all  cases  where  the  facts 
and  circumstances  or  conduct  of  the  parties 
would  render  its  application  inequitable  and 
unjust.  The  case  directly  in  point,  and  one 
which  has  been  repeatedly  affirmed  as  fall- 
ing without  the  limits  of  the  rule,  is  Mosely 
v.  Kelly,  126  Mo.  124,  28  S.  W.  805,  26  L.  R. 
A.  721.  In  that  case  one  Charles  T.  Clem- 
ents was  sued  for  taxes  and  served  by  an 
order  of  publication  directed  to  O.  T.  Clem- 
ents. Judgment  was  rendered  by  default, 
the  land  sold,  and  sheriff's  deed  made  to 
James  Kcily.  Thereupon  J.  E.  Mosely  ob- 
tained a  quitclaim  deed,  executed  and  signed 
"0.  T.  Clements,"  and  brought  an  action  la 


ejectment  against  the  purchaser  and  grran- 
tee  under  the  sherifTs  deed.  The  plaintiff 
had  judgment  below,  which  was  reversed 
slmpHy  In  this  court.  In  all  the  cases  cited 
by  the  learned  counsel  for  appellant,  the  doc- 
trine of  this  decision  is  affirmed  on  the 
ground  that  the  grantee  in  a  deed  executed 
by  the  defendant  in  the  tax  suit  by  the  same 
initials,  which  were  employed  in  the  publica- 
tion notifying  Iilm  of  the  pendency  of  the 
suit,  Is  estopped  to  question  the  validity  of 
the  order  of  publication. 

For  aught  that  appears  in  the  record  of 
this  case,  the  initial  A  may  have  been  the 
full  Christian  name  of  A.  W.  Humphreys, 
for  it  is  within  the  general,  if  not  judicial, 
knowledge  of  this  court  that  letters  of  the 
alphabet    frequently    constitute    the    entire 
Christian  name  of  an  individual.    29  Cy&  p. 
269(e).     But,  however  that  roay  be.  If  the 
letter  A  was  not  the  full  Christian  name  of 
the  said  Humphreys,  yet  It  was  the  name,  to- 
gether with  a  middle  Initial  which  he  signed 
to  the  deed,  under  which  the  defendant  in 
this  cause  sets  up  title  against  a  prior  con- 
veyance in  all  respects  regular,  through  the 
conduit  of  a  sheriff's  deed  of  all  the  Interest 
and  estate  of  A.  W.  Humphreys  In  the  same 
land.    After  such  an  affirmance  of  the  cot- 
rectness  of  his  own  name  by  Humphreys,  in 
using  It  to  denude  himself  of  title  to  the  land 
in  question.  It  does  not  lie  in  his  mouth,  nor 
that  of  any  grantee  from  him  under  a  quit- 
claim deed,  to  assert  that  the  state's  lien  for 
taxes  could  not  be  enforced  against  the  iden- 
tical land  by  the  use  of  the  same  name  while 
it  was  owned  by  Humphreys.    This  case  falls 
clearly   within   the   principle   and   point  in 
judgment  before  this  court  In  the  case  of 
Mosely  V.  Reily,  supra.    It  follows  that  the 
learned  trial  Judge  made  no  error  In  so  rul- 
ing. 

Judgment  herein  Is  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  J.,  la  concurred  In  and  adopted  by 
the  court  in  banc  as  its  opinion  in  the  casft 

BROWN,  J.,  concurs  In  separate  opinion. 
FARIS  and  BLAIR,  J  J.,  concur  In  result 
GRAVES,  J.,  dissents  in  separate  opinion. 
WOODSON,  C.  J.,  dissents  in  separate  opt- 
ion. WALKER,  J.,  concurs  in  the  opinion  of 
GRAVES,  J. 

BROWN,  J.  I  concur  In  the  opinion  of 
BOND,  J.,  filed  in  the  above-eutitled  cause 
while  the  same  was  pending  In  Dlvlston  1. 
The  judgment  of  the  circuit  court  Is  correct 
under  the  rule  of  this  court  in  Mosely  »• 
Relly,  126  Mo.  124,  28  S.  W.  895,  26  U  B.  A. 
721.  This  much  Is  conceded  In  all  the  opin- 
ions filed. 

Mosely  v.  Reily  was  decided  nearly  20 
years  ago,  and,  as  there  is  a  strong  probabil- 
ity that  many  land  titles  now  rest  upon  ttie 
rule  announced  in  that  case,  it  ought  not  to 
be  disturbed.    Instead  of  changing  onr  role 
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wherety  rested  rights  may  b©  dlstnrbed  or 
unsettled,  It  is  the  express  policy  of  this 
court  to  uphold  Judicial  sales,  where  this 
may  be  done  without  an  encroachment  up- 
on some  well-recognized  mle  of  law.  Jones 
T.  Manly,  68  Mo.  559,  loe.  dt  565 ;  Wilcox- 
on  V.  Osbom,  77  Mo.  loc.  dt.  631. 

There  Is  another  mle  under  which  I  think 
the  Jadicial  sale  for  taxes  upon  which  re- 
spondent relies  may  be  upheld,  namely,  the 
common  law  recognizes  only  one  Christian 
name,  and  middle  names  and  middle  tnltialB 
may  be  disregarded.  29  Cyc.  269;  Nolan  v. 
Taylor,  131  Mo.  224,  loc.  dt.  229,  32  S.  W. 
1144 ;  Howard  v.  Brown,  197  Mo.  loc.  dt  46, 
05  S.  W.  191 ;  Miller  v.  Keaton,  236  Mo.  loc. 
dt  710,  139  S.  W.  158. 

As  Humphreys  had  adopted  the  Initial  A 
for  his  first  name,  and  so  placed  his  title 
upon  the  land  records,  the  buyer  at  the  tax 
sale  bad  the  right  to  treat  the  name  as  he 
foond  It  of  record.  A  notice  to  A.  Willard 
Humphreys  by  designating  him  simply  as 
"A.  Humphreys"  would  have  been  sufficient 
Therefore,  by  simply  adding  the  letter  W.  to 
represent  his  middle  name  (which  middle 
name  is  in  law  no  name  at  all)  did  not  In- 
validate the  order  of  publication  by  wWch 
the  drcnit  court  obtained  jarisdiction  In  the 
tax  suit 

I  do  not  contend  that  the  rule  just  men- 
tioned is  of  universal  application,  but  I  do 
claim  that  said  rule  has  been  suflSdently  rec- 
ognized in  Missouri  to  justify  us  in  adopting 
it  to  uphold  the  judgment  appealed  from  in 
this  cause. 

I  do  not  concur  in  what  my  learned  Broth-, 
er  BOND  says  about  attachment  suits;  it 
Is  obiter ;  but  I  concur  in  all  other  parts  of 
his  opinion. 

GRAVES,  J.  [2]  I  desire  to  dissent  In  this 
case.  I  concede  the  correctness  of  the  opin- 
ion of  our  Brother  BOND,  under  the  ruling 
in  Mosely  v.  Belly,  126  Mo.  124,  28  S.  Wl 
805,  26  li.  R.  A.  721.  The  farts  In  the  case 
at  bar  bring  it  squarely  within  the  rule  of 
the  Mosely  Case.  I  have  never  been  able  to 
bring  myself  into  harmony  with  the  rule  an- 
nounced in  that  case.  As  counsel  I  tried  the 
«ise  of  Turner  v.  Gregory,  151  Mo.  100,  52 
S.  W.  234,  In  the  drcuit  court,  and  my  former 
law^artner  briefed  it  In  this  court,  whilst 
I  was  on  the  drcuit  bench.  It  was  on  the 
strength  of  the  Mosely  Case  that  the  then 
judge  of  our  circuit  ruled  against  Turner, 
and  forced  that  appeal.  The  situation  gave 
ne  occasion  then  for  careful  thought  as  to 
the  rule  in  Moseiy's  Case.  Let  us  look  at  the 
result  of  that  rule  for  a  moment.  Mosely 
got  his  title  from  C.  T.  Clements.  Under  all 
of  our  holdings,  had  Charles  T.  Clements,  the 
record  owner,  sued  to  recover  this  land,  he 
would  have  recovered  it,  because  he  had  been 
sued  in  the  name  of  C.  T.  Clements,  instead 
of  Charles  T,  Clements,  the  record  owner. 
Vide  Turner  v.  Gregory,  151  Mo.  100,  52  S. 
W.  234;   White  v.  Gramley,  236  Mo.  loc.  dt 


648,  139  S.  W.  127;  Stevenson  v.  Brown  et 
al.,  174  S.  W.  414,  not  yet  offldally  reported, 
and  the  cases  dted  in  those  opinions.  Now 
if,  under  the  law,  Charles  T.  Clements,  the 
real  owner,  and  the  record  owner,  could  have 
said  that  the  judgment  was  void  as  to  lilm, 
as  all  these  cases  bold,  why  could  not  his 
grantee  assert  the  same  thing?  And  this, 
too,  without  reference  to  how  Clements  sign- 
ed the  deed  when  he  conveyed  the  land  to 
his  subsequent  grantee.  The  Judgment  was 
void  under  our  holdings  long  before  the  deed 
to  Mosely  was  made.  Up  to  that  time  (the 
time  of  making  the  deed  to  Mosely)  there 
was  nothing  to  estop  Charles  T.  Clements 
from  asserting  the  vojdness  of  that  judgment  . 
in  the  tax  proceeding.  If  Clements  could  as- 
sert it  his  grantee  could  likewise  assert  It. 

In  my  judgment  the  estoppel  which  pre- 
cludes a  person  from  asserting  the  voldness 
of  the  tax  judgment  must  be  one  arising  from 
some  act  prior  to  the  j\idgmeiit;  some  act 
which  occasioned  the  judgment  being  in  the 
form  in  which  It  is  found. 

The  case  of  Eltlng  v.  Gould,  '96  Mo.  535, 

0  S.  W.  922,  illustrates  my  views  of  the  kind 
of  an  ad  which  will  estop  the  party  or  his 
grantee  from  asserting  the  invalidity  of  the 
tax  judgment  There  the  real  owner  was 
Richard  O.  Eltlng,  but  he  had  taken  the  title 
to  the  land  Involved  In  the  name  of  R.  O. 
Biting  and  had  placed  that  title  deed  of  rec- 
ord. Under  our  statute,  R.  O.  Eltlng  was  the 
record  owner  and  had  been  made  such  by 
Richard  O.  Elting.  By  putting  the  Utle  of 
record  in  the  name  of  Ri.  O.  Elting,  the  in- 
dividual, Richard  O.  Elting,  was  estopped 
from  saying  that  a  judgment  to  enforce  the 
state's  lien  against  that  land  was  void  be- 
cause the  state  had  used  the  name  that  he 
himself  had  adopted  as  to  that  land,  by  his 
act  of  receiving  and  placing  of  record  that 
deed.  But  that  is  not  the  case  at  bar.  In 
the  Elting  Case  the  art  which  constitutes 
the  estoppel  was  an  art  prior  to  the  judg- 
ment and  an  act  which  superinduced  the 
judgment  to  be  In  that  name  and  form.  In 
the  Elting  Case  the  act,  being  prior  to  judg- 
ment misled  the  officers  of  the  state,  to  the 
state's  expense  and  Injury,  and  we  have  some 
grounds  for  the  dortrtne  of  estoppel.  But 
an  art  done  after  judgment  stands  upon  a 
different  plane.  It  could  play  no  part  in  the 
judgment  and  could  work  no  Injury  to  the 
state,  who  by  the  void  judgment  would  be 
asserting  the  state's  lien.  In  other  words, 
an  act  to  work  an  estoppel  upon  the  right  to 
assert  the  Invalidity  of  the  tax  judgment 
must  be:  (1)  An  art  with  reference  to  the 
identical  land;  and  (2)  an  act  which  was 
acted  upon  by  the  state  prior  to  the  judg- 
ment and  at  the  time  of  the  judgment,  and 
to  the  state's  injury  and  inconvenience. 

The  foregoing  views  have  always  prevent- 
ed my  recognition  of  the  mle  in  Moseiy's 
Case.    I  think  that  case  wrong  in  principle. 

1  think  further  that  whilst  in  fact  the  Tur- 
ner Case,  supra,  does  not  in  express  terms 
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overrule  the  Mosely  Case,  yet  It  at  least  lends 
but  little  support  to  It  In  my  judgment  the 
rule  In  Mosely's  Case  cannot  stand  In  reason, 
and  ought  to  be  overruled.  I  do  not  think 
the  case  at  bar  can  be  decided  for  plaintiff, 
except  under  the  rule  in  Mosely's  Case.  For 
these  reasons  I  dissent  to  the  opinion  of  my 
learned  Brother. 

BLAIR,  J.,  agrees  that  the  Mosely  Case 
is  wrong  and  ought  to  be  overruled.  WALK- 
ER, J.,  concurs  in  this  opinion.  - 

WOODSON,  J.  (dissenting).  I  have  never 
been  able  to  lend  my  full  concurrence  to  the 
rule  announced  in  the  case  of  Mosely  v. 
Reily,  126  Mo.  324,  28  S.  W.  8S5,  26  L.  R.  A. 
721,  and  this  case  must  turn  one  way  or  the 
other  upon  that  case.  I  dissent  from  the 
majority  opinion  in  this  case  because  I  am 
unable  to  concur  with  the  rule  there  stated. 

I  look  at  this  queetion  from  a  c<Humou- 
sense  standpoint,  as  would  the  ordinary  per- 
son who  vrishes  to  purchase  a  farm  from  his 
neighbor,  which  would  be  substantially  as 
follows: 

First.  He  would  go  to  a  lawyer  and  con- 
sult him  cs  to  the  title  to  the  land  he  pro- 
poses to  purchase. 

Second.  The  lawyer  would  consult  the  au- 
thorities and  therefrom  inform  himself  as  to 
the  law  of  the  state  upon  the  questions  In- 
volved as  to  the  title  to  the  same. 

Third.  Said  lawyer  would  have  correctly 
informed  him  that  under  the  repeated  rul- 
ings of  this  court  that  the  notice  of  publica- 
tion to  "A.  W."  Humphreys,  the  defendant 
in  the  tax  suit  under  which  the  sheriff's  deed 
of  April  15,  1S79  was  executed,  and  through 
which  Brown,  the  plaintiff,  in  this  case,  de- 
ralgns  title  to  the  land  In  controversy,  was 
void,  and  therefore  no  title  to  the  land  pass- 
ed by  virtue  of  the  sherlfTs  sale,  under  which 
said  deed  was  executed,  without  it  should  be 
held  that  Humphreys  and  those  who  claim 
through  or  under  him  are  estopped  by  the 
deed  of  July  8, 1891,  by  reason  of  his  having 
signed  it  by  his  initials  and  not  by  his  full 
Clirlstlan  name. 

Fourth.  In  a  suit  between  Humphreys  and 
his  grantee  involving  that  deed,  it  would  un- 
questionably be  valid,  but  as  to  third  parties, 
who  are  Innocent  parties  and  who  never 
knew  the  fact  (conceding  that  it  might  be 
true,  which  It  is  not  in  one  case  out  of 
10,000)  that  Humphreys'  real  Christian  name 
was  "A.  W."  Humphreys,  they  would  never 
suppose  that  those  letters  were  in  fact  bis 
Christian  name. 

There  are  but  few  members  of  this  or  the 
various  other  courts  of  this  state  who  sign 
their  full  Christian  names,  even  officially, 
which  ought  to  be  of  equal  dignity  with  the 
act  of  signing  a  deed,  yet  where  is  the  man, 
woman,  or  child  who  believes  or  would  con- 
tend that  the  initials  of  an}'  one  of  those 


Judges  were  in  fact  his  (Christian  name?  To 
my  mind  such  a  contention  would  be  an  ab- 
surdity upon  its  face,  and  should  not  be 
countenanced  by  the  solemn  Judgment  of 
any  court  That  same  contention  and  the 
fallacy  of  the  reasoning  underlying  the  same 
applies  with  equal  clearness  and  force  to  this 
case  or  to  the  initials  of  any  other  Individual. 

In  so  far  as  I  know,  I  have  never  had  the 
pleasure  o£  knowing  a  single  human  b^g  on 
this  earth  whose  Christian  name  is  In  fact 
his  or  her  initials,  so  called  or  understood, 
yet  I  know  a  goodly  number.  I  mention 
these  matters  for  the  purpose  of  showing 
that  there  is  in  fact  no  solid  foundation  in 
theory  or  practice  for  the  contention  that, 
when  a  man  or  woman  signs  a  deed  or  other 
instrument  by  initials,  he  or  she  is  thereby 
supposed  to  be  subscribing  his  or  her  Chris- 
tian name  thereto;  nor  is  there  any  rule  of 
law  known  to  our  system  of  jurisprudence 
upon  which  a  presumption  of  that  character 
could  be  predicated. 

Presumptions  of  facts  are  bom  of  results 
that  are  known  to  usually  flow  from  a  well- 
known  cause;  such,  for  instance,  where  a 
bird  with  webbed  feet  is  produced,  the  pre- 
sumption is  that  it  is  an  aquatic  bird,  for 
the  reason  that  all  such  birds  usually,  if  not 
invariably,  swim  and  Inhabit  the  waters. 
Such  presumptions  with  more  or  less 
strength  run  through  all  nature,  as  well  as 
social,  business,  and  governmental  affairs. 
This  is  substantially  the  definition  given  to 
the  words  "presumption  of  facts"  that  is  laid 
down  by  the  text-writers  and  In  the  adjudica- 
tions. Applying  this  well-known  rule  to  the 
facts  of  the  case  at  bar.  It  disproves,  Instead 
of  raising  a  presumption,  that  the  initials  of 
Humphreys  signed  to  the  deed  of  July  8, 
1891,  were  his  Christian  name;  and  that 
any  one  seeing  the  signature  or  a  publication 
thereof  should  have  presumed  that  Humph- 
reys' Christian  name  was  not  "A.  W.,"  but 
that  they  were  his  initials  only.  This  is  not 
only  what  any  lawyer  would  have  advised  his 
client,  but  the  ordinary  person  would  have 
presumed  the  same  thing;  and  neither  would 
have  gone  wrong  once  in  a  thousand  times, 
for  the  reason  that  there  is  not  one  person 
in  a  thousand  whose  Christian  name  is  in 
fact  a  letter  of  the  alphabet 

Fifth.  Neither  the  lawyer  nor  the  ordinary 
person  who  wished  to  purchase  the  land  In 
controversy  would,  for  a  moment,  have 
thought  of,  much  less  supposed,  that  the  sher- 
iff's deed  of  AprU  15,  1879,  which  aU  con- 
cede, under  the  dedsions  of  this  court,  was 
void,  could  or  would  be  validated  by  the 
deed  of  Humphreys  to  defendant,  dated  July 
8,  1891,  made  more  than  12  years  utter  the 
execution  of  the  void  deed. 

For  these  reasons  I  dissent 

WOODSON,  C.  J.  I  hereby  reflle  this  as 
my  dissent  in  court  in  banc  in  this  case. 
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OROGAN  et  aL  ▼.  GBOGAN  et  aL 
(No.  17496.) 

(Supreme  Court  of  Missouri,   DiTision  Na  1. 
June  1,  1915.) 

1.  Pabtition  <8=5»4&— Pabties— Libnobs. 

Under  Rev.  St.  190S,  §  2562,  providing 
that  every  person  having  any  interest  in  the 
premises  shall  be  made  a  party  to  a  partition 
suit,  the  holder  of  a  contract  lien  upon  a  moiety, 
or  the  Yr-hole  of  the  land,  is  at  least  a  proper 
party  to  a  suit  to  partition  such  land. 

(Ed.  Note. — ^For  other  cases,  see  Partition, 
Cent  Dif.  i  114;  Dec.  Dig.  «=i>46.] 

2.  Appkal  and  Ebsob  9=>877— Rioht  to  Al- 
lege Erbob— Bbbob  Affectino  Othebs. 

Where  a  mortgagee  was  made  a  defendant 
in  partition,  and  answered,  setting  up  his  in- 
terests, which  were  recognized  by  the  decree, 
rendered  to  his  satisfaction,  plaintiff  cannot, 
on  appeal,  contend  that  the  mortgagee's  rights 
were   not  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $i  3560-3572 ;  Dec.  Dig.  «=» 
877.J 

5.  Pabtition  «=s>88— I ncumbbaitces— Righto 
OF  Incttmbbanceb. 

Nothing  that  can  be  decreed  in  a  parti- 
tion suit  in  invitum,  as  to  the  interests  of  an 
incumbrancer  of  all  the  lands,  can  affect  his 
rights  to  enforce  his  lien  according  to  the  terms 
of  the  instrument  creating  it. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cfent.  Dig.  i  254;  Dec.  Dig.  ©s'SS.] 

4.  Pabtitioit  €=:>94  —  Review — Findinob  of 

Cqmmissionebs. 

Although  a  petition  in  partition  did  not 
invoke  equity  powers  to  partition  equitable  es- 
tates, but  counted  on  a  legal  title,  where  the 
answer  of  a  dowress  set  up  equitable  rights  to 
subrogation,  as  well  as  statutory  rights,  and 
prayed  affirmative  relief,  a  finding  that  the 
land  should  be  allotted  in  kind,  supported  by  the 
report  and  evidence  of  the  commissioners,  who 
viewed  the  land,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  $$  287-299,  305;    Dec.  Dig.  «8=>94.] 

6.  Partition  ®=»87  —  Relief  —  Reiububse- 
MENT  FOR  Payments. 

In  partition,  a  dowress  to  whom  no  dower 
has  been  assigned,  who  paid  taxes  on  the  land 
and  interest  on  an  incumbrance  thereon,  may 
be  reimbursed  therefor,  although  such  expens- 
es were  not  chargeable  to  her ;  she  being  en- 
titled to  pay  these  to  save  her  homestead  and 
dower  rights. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  !  253;   Dec.  Dig.  «8=»87.] 

6.  Partition  €=»85  —  Relief  —  Allowance 

fob  ixpbovements. 

In  partition,  a  dowress  to  whom  no  dower 
had  been  assigned,  who  had  rebuilt  a  barn  de- 
stroyed by  fire,  is  entitled  to  reimbursement 
therefor,  since  the  rebuilding  permanently  en- 
hanced the  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  PartitloD, 
Cent  Dig.  §f  236-245;   Dec.  Dig.  «=>85.] 

Appeal  from  Circuit  Court,  Knox  County; 
(Tbarles  D.  Stewart,  Judge. 

Partition  by  Clara  Grogan  and  another 
Bf^insit  Hannah  Grogan  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

This  is  a  petition  for  partition  brought  by 
the  wife  and  devisee  of  a  deceased  son  of 
Micbael  Grogan,  who  died  intestate  In  Knox 


oonnty  November  10,  1900,  leaving  as  his 
only  heirs  at  law  the  husband  of  plaintiff, 
and  eight  other  children,  all  of  whom,  with 
the  widow  of  the  deceased,  are  made  parties 
to  the  suit.  The  land  sought  to  be  divided 
comprises  96.77  acres.  At  the  death  of  Mi- 
chael Grogan  it  was  subject  to  a  mortgage 
given  to  Kuox  county  to  secure  a  loan  of 
school  funds.  Knox  county  was  also  made  a 
party  defendant  The  answer  of  the  defend- 
ant widow  admitted  the  relatlonie^lp  and  the 
names  and  heirship  of  the  children  and  their 
representatives  as  set  forth  in  the  petition 
and  the  execution  by  the  deceased  of  a  mort- 
gage to  the  county  for  school  funds,  totaling 
$1,146.14,  and  that  her  husband  was  seised 
and  possessed  of  the  lands  at  the  time  of 
his  death,  and  that  It  was  their  homestead, 
and  that  she  is  entitled  to  dower.  She  then 
averred  that  with  the  exception  of  one  year 
prior  to  the  death  of  her  husband,  she  had 
paid  all  the  interest  which  had  accrued  on 
the  debts  secured  by  the  mortgage,  extend- 
ing over  a  period  of  13  years  and  aggregat- 
ing over  $1,000 ;  that  she  had  paid  the  taxes 
on  the  land,  and  that  she  had  rebuilt  a  bam 
which  had  been  destroyed  by  fire;  that  none 
of  these  exx^ndltures  for  the  benefit  of  the 
estate  had  been  returned  or  tendered  to  her  by 
any  of  the  heirs ;  that  she  was  entitled  also 
to  homestead  and  dower.  She  asked  that 
all  of  her  rights  be  established,  and  that  the 
partition,  subject  thereto,  be  made  in  kind 
among  the  heirs.  The  answer  of  the  defend- 
ant Knox  county  set  up  Its  rights  as  mort- 
gagee m  the  sum  of  $1,146.14,  with  Interest, 
and  prayed  that  the  same  be  paid  over  to 
it  out  of  the  proceeds  of  sale  of  land  in  par- 
tition. The  court  appointed  three  commls- 
sloneis  to  view,  appraise,  and  partition  the 
land  and  to  report,  after  an  actual  view  of 
the  land,  whether  It  could  be  partitioned  in 
kind  without  prejudice  to  the  parties  inter- 
ested. Said  commissioners,  on  the  18th  of 
November,  1912,  duly  reported  their  action 
In  the  premises,  showing  that  they  valued  the 
entire  land  in  the  sum  of  $8,450,  upon  which 
basis  they  found  the  widow's  dower  exceed- 
ed the  value  of  her  homestead,  and  they  al- 
lotted to  the  widow,  for  both  dower  and 
homestead,  a  certain  part  of  the  land,  and 
divided  the  remainder  among  the  children 
and  other  representatives  of  the  decedent. 
This  report  was,  in  all  things,  confirmed  by 
the  coui-t,  and  a  decree  rendered  thereon 
that  the  partition  should  be  subject  to  the 
mortgage  debt,  and  establishing  the  rights 
of  the  widow  to  subrogation  for  the  sums 
paid  by  her  In  building  a  barn  and  as  inter- 
est on  the  mortgage  debt  and  as  taxes. 
Plaintiff  duly  appealed,  and  complains  of  the 
decree  of  the  court  In  falling  to  order  a  sale 
of  the  lands  and  a  division  of  Its  proceeds, 
and  giving  the  widow  a  lien  for  what  was  ex- 
pended by  her  In  rebuilding  a  barn,  and  for 
all  the  sums  paid  by  her  as  Interest  on  the 
mortgage  debt  and  for  taxes. 
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F.  H.  McCulIough,  of  Edina,  for  appellants. 
O.  D.  Jones,  of  Edina,  for  respondents. 

BOND,  J.  (after  stating  tlie  facts  as 
above).  I.  In  the  brief,  appellant  contends 
that  the  partition  of  the  land  was  made  with- 
out reference  to  the  interest  of  the  mortga- 
gee, Knox  county. 

[1,  2]  Whether  or  not  the  holder  of  a  con- 
tract lien  upon  a  moiety  or  the  whole  of  the 
land  Is  a  necessary  party  to  a  suit  to  parti- 
tion the  property  (30  Cyc  p.  209)  he  la  cer- 
tainly a  proper  party  to  such  an  action  under 
our  statute  (R.  S.  1900,  §  2362;  Reinhardt 
V.  Wendeck,  40  Mo.  577;  Harbison  v.  San- 
ford,  90  Mo.  477,  3  S.  W.  20).  And  where,  as 
in  this  case,  the  Incumbrancer,  Knox  county, 
was  made  a  party  defendant  in  the  suit 
brought  by  appellant,  and  answered  therein, 
setting  up  its  interests,  and  the  decree  was 
rendered  In  full  recognition  of  the  rights 
and  to  the  satisfaction  of  the  lienholder,  no 
ground  is  left  for  the  complaint  in  appel- 
lant's brief  that  the  rights  of  the  mortgagee 
were  not  considered  by  the  trial  court. 

[3]  Indeed,  It  Is  most  difficult  to  under- 
stand the  point  of  this  contention,  for  noth- 
ing that  could  be  decreed  in  a  partition  suit 
in  invltum  as  to  the  interests  of  an  incum- 
brancer of  all  the  lands  could,  by  any  possi- 
bility, affect  his  rights  to  enforce  the  lien, 
unless  extinguished  by  payment  of  the  debt, 
according  to  the  very  terms  of  the  instru- 
ment creating  it  This  would  seem  to  be  axi- 
omatic. 

[4]  II.  As  to  the  complaint  that  partition 
was  decreed  in  kind,  instead  of  the  proceeds 
of  a  sale,  it  is  suffldejit  to  say  that,  although 
the  petition  did  not  invoke  equity  powers  to 
partition  equitable  estates,  as  may  be  done 
in  proper  cases  (30  Cyc.  170;  James  et  al.  t. 
Groff,  157  Mo.  402,  57  S.  W.  1081;  HoUo- 
way  V.  Holloway,  97  Mo.  628,  11  S.  W.  233, 
10  Am.  St  Rep.  339),  but  counted  on  a  legal 
title,  yet  the  answer  of  the  dowress  did  set 
up  her  equitable  rights  to  subrogation,  as 
well  as  her  statutory  rights,  and  prayed  for 
affirmative  relief,  and  the  finding  of  the  trial' 
court  on  the  evidence  that  the  lands  could 
not  be  allotted  In  kind  "without  great  preju- 
dice" (R.  S.  1909,  i  2559)  was  supported  by 
the  report  and  evidence  of  the  majority  of 
the  commissioners  who  viewed  the  land  and. 
In  our  opinion,  should  not  be  disturbed. 

[6,  (]  There  seems  to  be  no  complaint  as  to 
the  method  of  admeasurement  of  dower 
which  the  record  shows,  which  was  done  by 
giving  a  proper  cerdit  for  the  homestead  of 
less  value  than  the  dower,  set  apart  to  the 
widow  (B.  S.  1909,  i  6710),  but  the  complaint 
is  made  that  the  trial  court  held  the  widow 
could  recover  the  amounts  paid  for  taxes, 
and  interest  on  the  mortgage,  and  for  re- 
building a  barn  which  liad  been  destroyed  by 
fire.  All  these  items  were  expressly  admit- 
ted to  have  been  paid  by  her.  No  dower  had 
ever  been  assigned,  and  in  virtue  of  her  quar- 


antine rights  she  w^as  entitled  to  occupy  the 
mansion  and  the  plantation,  which  had  been 
used  as  a  unit,  until  the  admeasurement  of 
her  dower.  B.  S.  1009,  t  366;  Gentry  v. 
Gentry,  122  Mo.  202,  26  S.  W.  1090.  The  tax- 
es on  the  land  were  not  chargeable  to  her. 
Neither  was  the  Interest  on  the  debt  secured 
by  the  mortgage  of  the  land.  But  she  was 
entitled  to  pay  these  to  save  her  homestead 
and  her  rights  as  dowress  in  the  land.  Such 
payments  were  not,  in  a  legal  sense,  volun- 
tary, and  the  widow  is  entitled  to  enforce 
them  against  the  estate,  which  were  thereby 
preserved  for  the  heirs,  inasmuch,  as  the  ad- 
missions of  records  show,  she  has  never  been 
reimbursed  by  any  one.  Smith  v.  Stephens, 
164  Mo.  loc.  dt.  422,  64  S.  W.  260,  et  eases 
cited;  Fowler  v.  Fowler,  78  Mo.  App.  loa 
cit  S34,  et  cases  cited.  And  on  the  same 
principle  she  was  entitled  to  recover  for  re- 
building the  barn  destroyed  by  fire,  and 
thereby  restoring  to  the  land  a  building 
which  pernuinently  enhanced  its  value. 

We   think   the   judgment  in   this  case  is 
right.    It  is  therefore  affirmed.    All  concur. 


MATTHEWS  v.  CENTRAL  COAL  &  COKE 

CO.     (No.  16799.) 
(Supreme  Court  of  Missouri.     June  1,   1915.) 

1.  Mastrb  and  Servant  ^s»286 — Injubt  to 

MiNEB— DlBBCTION    OF    VeBDICT — CONFUCT- 
INQ    E%'IDEN'CE. 

Where,  in  an  action  for  injuries  to  a 
miner  from  the  fall  of  a  rock  from  the  roof 
of  a  room  neck,  the  testimony  of  several  witness- 
es that  it  was  defendant's  custom  and  duty  to 
inspect  the  room  necks  each  morning:  before 
the  miners  began  work,  and  tliat,  had  such 
inspection  been  made,  the  condition  of  the 
rock  which  fell  would  have  been  discovered, 
was  corroborated  by  evidence  that  defendant's 
day  men  removed  some  loose  rock  from  the 
roof  of  the  room  neck  on  the  day  before  the 
accident,  the  court  properly  refused  to  direct 
a  verdict  for  defendant,  though  defendant's 
evidence  tended  to  prove  that  it  was  not  negli- 
gent, because  it  was  the  duty  of  the  miner,  not 
of  defendant,  to  inspect  the  roof  of  the  room 
neck.  , 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  1001,  1006,  1008,  1010- 
1015,  1017-1033.  1036-1042,  1044,  1046-1060; 
Dec.  Dig.  «=a2S6.] 

2.  Appeal  and  Ebbob  «=»10Da— Rbvibw— 
Weioht  of  Evidence. 

The  weight  of  the  evidence  on  a  contro- 
verted point  will  not  be  reviewed  by  the  ap- 
pellate court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3935-3937;  Dec  Dig. 
<S=>1002.] 

3.  Appeal  and  Ebbob  €=a3Ql— Pbesentatioh 
Below  —  Modification  of  Xnstbuction  — 
Motion  fob  New  Tbial. 

Where  no  complaint  was  made  in  defend- 
ant's motion  for  a  new  trial  of  any  modificatioo 
of  instructions,  or  of  the  giving  of  iustructiona 
by  the  court  on  its  own  motion,  a  modification 
or  an  instruction,  such  as  made  it  an  Instmc- 
tion  of  the  court  was  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S$  1743, 175S-1765;  Dec.  Dig. 
«=>80L] 
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4.  Appeai.  and  Ebbob  *=30i— 'Presentation 
Bklow— Conducting  Insibuctionb. 

Under  Rev.  St  1909,  §  2081,  prohibiting 
the  Supreme  Court  from  considering  exceptions 
not  decided  below,  an  objection  that  an  instruc- 
tioa  given  for  plaintiff  conflicted  with  instrnc- 
tions  given  for  defendant  could  not  be  consid- 
ered when  raised  for  the  first  time  on  appeal 
and  not  presented  in  the  motion  for  new  trial. 
[EW.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  $$  1743,  1753-1755;  Dec.  Dig. 
<^=»301.1 

5.  Masteb  and  Servant  ®=>295— Injxtbt  to 
Sekvant->-Assumption    of   Rise — iNSTanc- 

T10N8. 

In  a  mine  employe's  action,  for  injuries, 
an  instruction  requiring  that  the  jury  find  de- 
fendant negligent  before  they  could  find  for 
plaintiff  was  not  erroneous  for  failure  to  spe- 
cifieally  refer  to  the  defense  of  assumption  of 
risk;  the  risk  arising  from  the  masters  negli- 
gence not  being  assumed  by  the  servant. 

[Ed.  Mote. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1168-1179;  Dec.  Dig. 
«=»295.] 

6.  Mabteb  and  Servant  «=s>291— Injtibt  to 
Mines— Inbtbtjctions. 

Instructions  given  for  defendant,  when  con- 
sidered with  one  given  for  plaintiff,  held  to  bo 
submit  the  issues,  in  an  action  for  injuries  to 
a  miner  from  the  fall  of  a  rock  from  the  roof 
of  a  room  neck,  that  defendant  had  no  ground 
to  complain  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  1133,  1134,  1136-1146; 
Dec.  Dig.  <8=»291j 

Woodson,  C   J.,   and  Graves,  J.,  dissenting. 

In  Banc.  Appeal  from  Circnit  Court, 
Macon  County;  Nat  M.  Stelton,  Judga 

Action  by  R.  S.  Matthews,  administrator 
of  the  estate  of  James  Keown,  deceased, 
against  the  Central  Coal  &  Coke  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

James  Keown  sued  for  personal  Injuries 
received  while  working  in  defendant's  coal 
mine.  By  the  verdict  of  a  Jury  and  the 
judgment  of  the  trial  court,  he  was  awarded 
|9,00O  damages,  and  defendant  appeals. 
Since  the  trial  below  Keown  has  died,  and 
R.  S.  Matthews,  bis  administrator,  has  been 
substituted  as  sole  plaintiff. 

Keown's  injuries  were  caused  by  a  large 
rock  falling  upon  bim  from  the  roof  of  de- 
fendant's mine.  The  liability  or  nonliability 
of  defendant  company  depends,  in  a  large 
measure,  upon  whether  it  was  the  duty  of 
Keown  or  the  defendant  to  Inspect  and  re- 
move loose  rock  from  the  roof  of  the  mine 
at  the  point  where  the  injury  occurred. 

It  is  unnecessary  to  give  a  synopsis  of  the 
pleadings.  They  sufficiently  present  the  is- 
sues above  noted.  Defendant  also  pleads 
generally  contributory  negligence  and  as- 
sumption Of  risk. 

The  defendant  was  operating  a  developed 
coal  mine  and  employed  a  large  number  of 
mat,  There  was  a  roadway  or  entry  used  by 
all  of  defendant's  underground  employ^  In 
reaching  the  places  where  they  were  re- 
quired to  work,  which  entry  contained  a  rail- 
road track,  used  in  pulling  out  the  coal  with 


mules  after  it  had  been  placed  on  small  cars 
by  Keown  and  other  miners.  The  mine  was 
worked  on  the  "room  and  pillar''  plan;  the 
miners  receiving  pay  by  the  ton  for  coal 
mined  and  placed  on  cars  by  them.  Along 
the  entry,  or  roadway,  rooms  were  cut  into 
the  coal  and  Iron  or  steel  tracks  laid  for  the 
purpose  of  switching  the  coal  cars  Into  the 
various  rooms.  The  neck  of  the  room  in 
which  Keown  received  his  injuries,  which  will 
hereafter  be  called  Ws  room  neck,  was  7 
feet  wide  and  7  feet  deep,  and  had  been 
"turned"  or  excavated  by  a  man  named  Juli- 
us nearly  a  month  before  the  Injury.  I>e- 
fendant's  miners  receive  $2.98  for  "turning" 
a  room  neck,  and  also  credit  for  all  coal  they 
take  out  while  excavating  a  room  neck. 
Julius  had  recrfved  his  pay  for  "turning" 
this  room  neck,  and  the  room  had  been  as- 
signed to  Keown,  who  had  worked  two  days 
therein.  He  had  excavated  an  opening  some 
20  feet  beyond  the  room  neck,  but  had  not 
extended  his  room  to  its  intended  width  of 
24  feet  On  the  day  before  his  injury  Keown 
drilled  and  loaded  two  holes,  one  in  the  rear 
end  of  bis  room  and  the  other  in  the  side 
thereof  about  6  feet  from  the  room  neck, 
which  latter  hole  was  intended  to  widen  the 
room.  After  plaintiff  had  finished  his  day's 
work,  defendant's  shot  flrer  exploded  the 
powder  which  had  been  placed  In  these  holes. 
One  of  the  shots  threw  about  a  ton  of  coal 
into  the  room  neck.  Such  shots  sometimes 
throw  coal  60  to  80  feet  About  8  o'clock  the 
next  morning  Keown  came  to  his  work,  found 
his  room  neck  somewhat  obstructed  with 
loose  cbal,  brought  in  a  car,  and  began  load- 
ing same,  when  a  large  rock  fell  from  the 
roof  near  the  middle  of  the  room  neck  and 
Injured  his  back  severely,  causing  his  lower 
limbs  to  become  paralyzed.  Up  to  this  point 
there  is  no  material  conflict  in  the  evidence. 
Keown,  testifying  in  his  own  behalf,  stat- 
ed that  he  did  not  make  a  careful  inspection 
of  his  room  neck  before  going  to  work;  that 
he  casually  looked  at  the  overhead  and,  not 
seeing  anything  which  appeared  to  be  danger- 
ous. Immediately  proceeded  to  load  the  loose 
coal  found  in  the  room  neck.  Keown  admit- 
ted that  he  had  testified  during  a  former  trial 
of  this  cause  that  he  did  not  examine  the 
room  neck  before  he  went  to  work.  It  was 
also  admitted  by  Keown  that,  while  a  miner 
is  excavating  or  cutting  a  room  neck,  lie 
must  make  such  inspections  or  tests  of  the 
roof  thereof  as  may  be  necessary  to  ascer- 
tain whether  or  not  such  roof  is  safe,  and 
that  it  is  his  duty  to  make  like  inspections 
of  the  roof  of  his  room  proper.  This  duty 
is  described  generally  by  some  of  the  wit- 
nesses as  the  "miners'  duty  to  Inspect  the 
place  where  he  is  required  to  work."  The 
respective  duties  of  Keown  and  defendant  in 
regard  to  roof  Inspection  were  governed  by 
unwritten  rules  of  the  defendant  company, 
and  there  Is  a  sharp  conflict  in  the  evidence 
as  to  what  those  rules  were.    Plaintiff  con- 
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tends  that  after  a  room  neck  is  excavated, 
and  defendant  places  its  rails  therein,  It  as- 
sumes the  duty  of  inspecting  and  keeping 
such  room  neck  In  such  reasonably  safe  con- 
dition that  rocks  will  not  fall  from  the  roof 
thereof.  Keown  further  testified  that,  under 
the  rules  of  defendant,  it  assumed  the  re- 
sponsibility of  inspecting  the  necks  to  all 
rooms  after  they  were  excavated  and  the 
rails  laid  therein;  that  the  defendant's  day 
hands  "make  an  inspection  of  roadways  and 
room  necks  the  first  thing  every  morning"  be- 
fore the  men  who  mine  by  the  ton  go  to  their 
work.  Keown  further  testified  that  the  day 
hands  were  taking  down  some  loose  rock 
from  the  roof  of  his  room  neck  the  day  be- 
fore he  was  injured  at  or  near  the  place 
where  the  rock  fell  upon  liim ;  that'the  usual 
method  of  ascertaining  whether  overhead 
rock  Is  loose  or  solid  is  to  strike  same  with  a 
sledge  or  pick ;  and  that  he  could  have  dis- 
covered the  dangerous  condition  of  the  rock 
which  fell  upon  him  If  he  had  applied  these 
tests,  and  that  be  omitted  to  make  a  test  or 
inspection  of  the  rock  in  the  roof  of  his  room 
neck  because  it  was  the  defendant's  duty  and 
custom  to  do  so,  and  he  supposed  that  it  had 
performed  that  duty  as  usual.  Keown  stated 
that  a  shot  was  liable  to  loosen  rock  over  the 
place  where  the  shot  was  fired,  and  he  usual- 
ly tested  the  rock  in  his  room  at  the  point 
where  the  shots  were  fired  after  each  shot. 

Jacob  Julius,  an  experienced  miner,  testi- 
fied that  he  "turned"  the  room  neck  where 
Keown  was  injured  and  saw  the  defendant's 
day  men  working  on  the  roof  of  that  room 
neck  the  day  before  the  injury.  He  under- 
stood it  was  the  duty  of  defendant,  under 
its  rules,  to  inspect  the  neck  of  rooms  the 
same  as  the  entry  or  roadway  used  by  the 
men  going  to  their  work. 

Three  other  witnesses,  who  worked  in  the 
same  mine,  testified  for  Keown  that,  under 
the  rules  of  the  company,  it  was  defendant's 
duty  to  insi>ect  the  room  necks  and  keep 
them  in  a  safe  condition  after  the  rails  were 
placed  therein,  and  tliat  it  was  not  an  act  of 
carelessness  on  the  part  of  Keown  to  load 
the  loose  coal  in  the  room  neck  without  mak- 
ing an  Inspection  of  the  roof  thereof. 

J.  F.  Green,  a  witness  for  defendant,  tes- 
tified that  he  had  been  digging  coal  16  years 
and  was  working  for  defendant  He  gave  his 
understanding  of  the  rules  of  defendant  as 
follows: 

"Q.  Who  hag  control  of  the  seven  feet  room 
neck  after  it  is  finished?  A.  The  company. 
Q.  When  is  the  room  neck  finished?  A.  The 
neck  of  it  is  finished  when  it  is  seven  feet. 
Q.  I  will  get  you  to  state  whether  or  not  the 
miner  who  occupies  the  room  has  the  neck 
under  his  control?  A.  After  I  am  done  with 
the  neck;  no,  sir.  Q.  Who  timbers  it?  A.  The 
company.  Q.  Who  takes  down  loose  rock?  A. 
The  company.  Q.  Who  inspects  it?  A.  The 
day  men.  Q.  When?  A.  'Well,  they  are  sup- 
posed to  every  morning." 

Twelve  experienced  miners  testified  for  de- 
fendant that  it  was  not  the  duty  of  defendant 
to  inspect  room  necks;  tliat  a  miner  working 


in  a  room  was  required  to  Inspect  the  neck 
of  his  room  the  same  as  the  body  of  his  room. 
These  witnesses  admitted  that  it  was  the 
duty  of  defendant  to  repair  room  necks  when 
notified  by  the  miners  that  they  were  dan- 
gerous, but  they  regarded  Keown's  room  neck 
his  working  place  the  same  as  the  room  it- 
self. Most  of  those  12  witnesses  thought  it 
an  act  of  carelessness  on  the  part  of  Keown 
to  pick  up  coal  in  his  room  neck  without  in- 
specting the  roof  thereof.  A  few  of  said  wit- 
nesses had  never  worked  for  defendant  and 
did  not  know  its  rules.  There  was  no  evi- 
dence tending  to  prove  that  defendant  in- 
spected the  room  neck  where  Keown  was  in- 
jured on  the  morning  his  injury  occurred. 

B.  B.  Dysart  and  W.  C.  Goodson,  both  of 
Macon,  for  appellant  K.  S.  Matthews  and 
Otho  F.  Matthews,  both  of  Macon,  for  re- 
spondent 

I.  I>emnrrer  to  Evidence. 

BROWN,  J.  (after  stating  the  facts  as 
above).  [1 , 1]  Defendant  complains  of  the  ac- 
tion of  the  trial  court  in  refusing  three  of  its 
instructions,  each  of  which  was  in  eftect  a  di- 
rection to  the  jury  to  find  for  defendant  We 
think  the  court  did  not  err  in  refasing  these 
last-named  instructions.  The  evidence  of  six 
witnesses  (one  of  them  sworn  by  defendant) 
was  to  the  effect  that  it  was  the  custom  and 
duty  of  defendant  to  inspect  the  room  necks 
each  morning  before  the  miners  began  work 
to  ascertain  If  there  was  in  the  roof  thereof 
any  loose  rock,  and  that,  if  said  Inspection 
liad  been  made,  the  loose  condition  of  the 
rock  which  fell  upon  Keown  would  have  been 
discovered  in  time  to  have  prevented  It  from 
falling  upon  him. 

There  was  evidence  of  two  witnesses  to 
the  effect  that  defendant's  day  men  removed 
some  loose  rock  from  the  roof  of  Keown's 
room  neck  the  day  before  his  injury.  This 
tends  to  corroborate  Keown's  witnesses  as  to 
the  alleged  duty  of  defendant  to  inspect  and 
care  for  the  room  necks.  Such  corrobor..lion 
was  not  strong,  but  its  weight  was  for  the 
jury. 

Defendant's  evidence  (except  that  of  its 
witness  Green)  tends  to  prove  that  It  was 
not  guilty  of  any  negligence,  because  it  was 
the  duty  of  Keown  and  not  defendant  to  in- 
spect the  roof  of  his  room  neck.  The  weight 
of  the  evidence  on  this  controverted  point 
was  for  the  jury  and  the  trial  court,  and  not 
for  the  appellate  court  See  Dutcher  v.  Rail- 
road, 241  Mo.  137,  loc.  cit  167,  168,  1G9,  145 
S.  W.  63,  where  the  law  on  this  issue  is  ful- 
ly discussed  by  the  court  in  banc. 

n.  Motion  for  New  TriaL 

[S]  In  ilia  brief  defendant's  learned  coun- 
sel criticizes  many  of  the  Instructions  given 
in  this  case,  but  we  find  that  in  his  motion 
for  new  trial  he  only  assigns  three  errors 
relating  to  instructions:  (1)  That  the  court 
refused  his  instructions  in  the  nature  of  a 
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demarrer  to  the  eyidence;  (2)  that  "the 
court  gave  illegal  and  improper  instructions 
to  tbe  jnry  as  asked  for  by  the  plaintiff,  to 
the  prejudice  of  the  defendant";  and  (3) 
that  "the  court  refused  legal  and  proper  In- 
stmctiona  asked  for  by  the  defendant,  to  the 
prejudice  of  the  defendant"  The  first  and 
third  assignments  are  covered  by  what  we 
b»ve  said  in  paragraph  1  of  this  opinion. 

The  court  modified  defendant's  instruc- 
tion No.  3,  and  gave  it  to  the  jury  in  the 
following  form : 

*"The  jury  are  further  instructed  that  if  they 
belieye  and  find  from  the  evidence  that  the 
plaintiFs  shot  threw  back  a  large  mass  of  cual 
into  the  neck  of  the  room,  and  tbat  the  plaintiff 
went  into  the  mine  the  next  morninK  and  com- 
menced loading  the  said  coal  into  a  car  without 
examining  and  testing  the  rock  above  him, 
then  your  verdict  should  be  for  the  defendant, 
provided  you  believe  from  the  evidence  that 
tuch  conduct  of  the  plaintiff  tcaa  inch  negU- 
gcnce  <u  contriiuted  to  hit  injury."  (The  ital- 
ics indicate  the  modification  made  by  the  court.) 

By  the  modification  above  noted,  this  in- 
struction l>ecame  the  instruction  of  the  court, 
and  Is  not  covered  by  any  of  the  assignments 
found  in  defendant's  motion  for  new  trial, 
which  does  not  complain  of  the  modification 
of  instructions,  nor  the  giving  of  Instructions 
by  the  court  of  its  own  motion.  Jordan  v. 
Transit  Co.,  202  Mo.  loc.  dt.  431,  101  S.  W. 
U ;  Maxey  v.  Railway  Co.,  95  Mo.  App.  loc. 
dt  311,  68  S.  W.  1063 ;  Bridge  &  Iron  Co.  v. 
Brewing  Ass'n,  129  Mo.  343,  31  S.  W.  765. 
Therefore  it  is  not  before  us  for  review  on 
this  appeaL 

III.  Conflict  In  Instructions. 

[4]  Defendant  also  complains  that  the  first 
instruction  given  on  the  part  of  plaintiff  con- 
flicts with  instructions  given  on  behalf  of 
defendant  Said  first  instruction  reads  as 
follows: 

"The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  it  was  the  duty  of  the 
defendant  to  maintain  and  keep  in  a  reasonably 
nfe  condition  the  necks  of  the  rooms  in  its 
mines,  and  it  was  the  duty  of  the  said  defendant 
to  timber  and  take  down  all  loose  rocks  in  the 
necks  of  the  rooms  aforesaid,  and  that  the 
plaintiff,  James  Keown,  was  employed  by  the 
defendant  to  dig  coal  in  its  mine  No.  61,  and 
on  the  3d  day  of  February,  1910,  while  in  the 
Kne  of  his  employment  working  for  the  defend- 
ant in  mine  No.  61  as  aforesaid,  that  a  large 
and  heavy  rock  fell  from  the  roof  of  the  neck 
of  his  room  where  be  was  engaged  loading  a  car 
of  coal,  and  that  the  said  James  Keown  was 
hnrt  through  no  fault  or  negligence  on  his  part, 
then  in  that  case  your  finding  shall  be  for  the 

Elaintiff,  James  Keown,  provided  further  you 
elieve  from  the  evidence  tbat  the  defendant 
knew  that  said  rock  was  loose,  or  said  roof  was 
in  a  dangerous  condition,  or  could  have  known 
the  same,  by  the  exercise  of  due  care  and  ordi- 
narjr  diligence,  in  time  to  have  protected  Uie 
same." 

The  motion  for  new  trial  does  not  as.slgn 
error  on  account  of  conflict  in  the  instruc- 
tions, and,  if  subh  conflict  exists,  it  cannot 
be  raised  for  the  first  time  in  this  court,  for 
the  simple  reason  that  we  are  forbidden  by 
statute  to  consider  exceptions  which  were 


not  decided  by  the  trial  court    Section  20S1, 
R.  S.  1909. 

IV.  Instructions  Generally. 

[8]  It  is  contended  by  defendant  that  plain- 
tift's  first  Instruction  (quoted  in  paragraph  3) 
Ignores  the  defense  of  assumption  of  risk, 
pleaded  by  defendant  It  is  true  that  this 
instruction  does  not  specifically  refer  to  the 
defense  of  assumption  of  risk,  nor  do  we 
think  that  it  was  necessary  for  it  to  contain 
any  such  reference.  Melly  v.  Railroad,  215 
Mo.  567,  loc.  cit  587,  114  S.  W.  1013.  It  is 
the  law  of  this  state  that  a  servant  never 
assumes  a  risk  arising  from  his  master's  neg- 
ligence. Pauck  V.  Provision  Co.,  159  Mo.  467, 
61  S.  W.  806;  Curtis  v.  McNair,  173  Mo. 
270,  loc.  dt  280,  73  S.  W.  167;  Dakan  v. 
Mercantile  Co.,  197  Mo.  238,  94  S.  W.  944; 
Tetwiler  v.  Railroad,  242  Mo.  179,  loc.  dt 
193,  145  S.  W.  780.  Under  plalntlfTs  first  in- 
struction it  was  rendered  necessary  for  the 
Jury  to  expressly  find  that  defendant  was 
guilty  of  negligence  before  they  could  find 
for  the  plaintiff. 

[«]  Instructions  given  on  the  part  of  de- 
fendant are  as  follows: 

"(1)  The  jnry  are  instructed  that,  it  they 
believe  and  find  from  the  evidence  tbat  plaintiff 
was  injured  at  bis  working  place,  then  their 
finding  and  verdict  must  be  for  the  defendant. 

"(2)  The  jury  are  further  instructed  that,  if 
plaintiff  was  injured  at  his  working  place,  then 
It  was  his  duty  to  inspect  and  take  care  of  the 
roof  of  his  working  place.  All  tliat  the  law  re- 
quired of  the  defendant  was  to  send  down  and 
furnish  the  IplaintiS  with  props  "when  de- 
manded." 

"(4)  The  jury  are  further  instructed  that  if 
they  believe  from  the  evidence  that  it  was  care- 
lessness for  the  plaintiff  to  work  under  the 
said  rock  without  examining  and  testing  it  to 
see  if  it  was  safe  or  not,  and  that  said  care- 
lessness contributed  to  tiis  injury,  then  your 
verdict  must  be  for  the  defendant 

"(5)  The  jury  are  further  instructed  that 
although  they  may  believe  from  the  evidence 
tbat  it  was  the  duty  of  the  defendant  to  take 
care  of  the  roof  of  the  neck,  which  is  denied 
by  the  defendant,  yet  it  devolved  upon  the  plain- 
tiff to  prove  to  your  reasonable  satisfaction, 
by  a  preponderance  of  the  evidence,  that  de- 
fendant knew  that  the  said  rock  was  loose  and 
in  a  dangerous  condition,  or  might  have  known 
it  by  the  exercise  of  ordinary  care ;  and,  after 
knowledge  of  its  dangerous  condition  was 
brought  home  to  the  defendant  its  officers  and 
employes  were  allowed  by  the  law  a  reasonable 
time  within  which  to  take  down  said  rock  and 
repair  the  said  roof. 

"(6)  The  jury  are  further  instructed  that  in 
this  case  the  burden  of  proof  is  on  the  plaintiff, 
and  11  iiintiff  cannot  recover  in  this  action,  un- 
less lie  iias  satisfied  you,  by  a  preponderance  of 
the  evidence  (that  is  to  say,  the  greater  weight 
of  evidence),  that  he  was  injured  by  the  sole 
negligence  of  the  defendant  without  any  con- 
tributory negligence  on  his  part. 

"(7)  The  jury  are  further  instructed  that  if 
you  fail  to  find  that  defendant's  negligence  was 
the  cause  of  plaintiff's  injuries,  or  if  you  find 
that  plaintiff  was  guilty  of  any  contributory 
negligence  which  contributed  to  his  own  injury, 
then  your  verdict  must  be  for  the  defendant 
without  regard  to  the  extent  of  the  plaintiff's 
injuries. 

"(8)  The  Jury  are  further  instructed  that,  if 
you  believe  from  the  evidence  that  the  injury 
to  plaintiff  was  occasioned   by   the   negligence 
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both  of  plaintiff  and'  defendant  contributing 
thereto,  then  the  plaintiff  cannot  recover,  and 
your  verdict  must  be  for  the  defendant." 

These  last-quoted  instructions  were  fully 
as  faTorable  to  defendant  as  it  had  any 
right  to  demand,  and,  when  considered  with 
the  plaintiff's  first  instruction,  they  submit- 
ted the  Issues  to  the  jury  so  fully  that  de- 
fendant has  no  meritorious  complaint  on  the 
subject  of  instructions.  Meily  v.  Railroad, 
215  Mo.  667,  114  S.  W.  1013;  Johnston  v. 
Railroad,  150  Mo.  App.  304,  loc.  clt.  323,  130 
S.  W.  41.^.  Under  defendant's  instructions 
1  and  2,  the  jury  would  have  been  bound  to 
find  for  defendant  if  it  had  believed  defend- 
ant's witnesses  who  testified  that  the  neck  of 
Keown's  room  was  as  much  his  working 
place  as  the  room  Itself. 

Defendant's  resourceful  counsel  have  cited 
about  50  authorities  in  support  of  the  issues 
before  us,  and  other  Issues  which  we  are 
asked  to  consider,  but  which  are  not  before 
us.  Those  authorities  will  be  found  in  the 
subjoined  notes  of  our  official  reporter.  To 
discuss  and  annotate  the  rulings  in  all  those 
cases  would  require  an  opinion  of  at  least 
100  pages,  and  we  do  not  feel  called  upon  to 
incumber  the  official  reports  in  that  manner. 
The  evidence  shows  that  Keown  was  38  years 
of  age  when  injured,  was  earning  $2.50  per 
day,  and  was  totally  disabled  by  the  rock 
which  fell  upon  him.  Defendant  bad  a  fair 
trial,  and  the  smallness  of  the  verdict  at- 
tests the  fact  that  the  action  was  ably  de- 
fended. 

Finding  no  reversible  error  in  the  record, 
the  judgment  will  be  affirmed. 

WALKER,  P,  J.,  and  FARIS,  J.,  concur. 

BROWN,  J.  The  above-entitled  cause  com- 
ing into  banc,  the  foregoing  opinion  filed  by 
BROWN,  J.,  in  Division  2,  Is  adopted  as  the 
opinion  of  the  court  in  banc. 

BOND,  FARIS,  WALKER,  and  BLAIR, 
JJ.,  concur;  BOND  and  BLAIR,  JJ.,  In  re- 
sult WOODSON,  C.  J.,  and  GRAVES,  J., 
dissent 


ELLIS  V.  McNALLY  et  al.     (No.  17215.) 
(Supreme  Court  of   Missouri.     June  1,   1915.) 

1.  Appeal  and  Erkob  <s=>1000  —  Review  — 
Findings  of  Coitbt— Equity  Suit. 

While  the  Supreme  Court  defers,  even  in 
equity  cases,  to  the  trial  court's  findings  on  con- 
flicting testimony,  it  will  reverse  such  findings 
where  the  facts  are  comparatively  free  from 
doubt. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  <S=> 
1009.] 

2.  Deeds  <g=968— Validity— Mental  Capac- 
ity—Eccentbicities. 

Mere  peculiarities  or  eccentricities  of  the 
grantor  do  not  make  a  deed  invalid,  if  be  had 
suflicient  capacity  to  understand  the  nature  and 
effect  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  149-155;   Dec  Dig.  (S^ea] 


3.  Deeds     e=>211— Validity— CAPAcrrT      OF 
Qeantob— Evidence. 

In  a  suit  to  set  aside  a  conveyance,  evidence 
held  to  show  that  at  the  time  of  making  the 
deed  the  grantor  understood  the  nature  and  ef- 
fect of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  ig  637-647;  Dec.  Dig.  <8=»211.] 

4.  Deeds   ®=210  —  Validity  —  Capacitt    of 
Gbantob— Evidence— CoNsiDEKATioN. 

In  a  suit  to  set  aside  a  deed  because  of  the 
mental  incapacity  of  the  grantor,  evidence  held 
not  to  show  that  the  consideration  paid  for  the 
land  was  inadequate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  ii  635,  636;    Dec.  Dig.  «=>210.] 

In  Banc.  Appeal  from  Circuit  Court,  I-ew- 
Is  County  ;   Charles  D.  Stewart,  Judge. 

Suit  by  John  Ellis,  by  George  Chance, 
guardian,  against  Miles  McNally  and  an- 
other, to  set  aside  a  deed  executed  and  de- 
liTered  by  plaintiff  to  defendants.  Judgment 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  remanded,  with  directions  to  dismiss 
the  bill. 

On  the  16th  of  May,  1911,  George  W. 
Chance  filed  proceedings  in  the  probate  court 
of  Lewis  county.  Mo.,  to  have  John  ElUs,  a 
resident  of  said  county,  declared  to  be  a  per- 
son of  unsound  mind,  and  Incapable  of  man- 
aging his  own  affairs.  Said  court  impaneled 
a  jury,  and  upon  Inquiry  it  was  adjudged 
that  said  Ellis  was  a  person  of  unsound 
ndnd.  Incapable  of  managing  his  affairs,  and 
said  Chance  was  appointed  guardian  of  his 
person  and  estate.  Chance  qualified  as  such 
guardian,  and  on  the  16th  of  May,  1911, 
filed  In  the  circuit  court  of  said  county  a 
petition  charging  that  said  Ellis  was  of  un- 
sound mind  and  incapable  of  attending  to  bis 
own  business.  It  is  further  alleged  that  on 
the  12th  day  of  May,  1911,  said  Ellis  was  the 
owner  In  fee  of  an  undivided  one-half  inter- 
est In  certain  real  estate  in  Lewis  county, 
being  110  acres  more  or  less.  The  petition 
describes  it  as  consisting  of  two  tracts  of  25 
acres  each,  and  one  tract  of  60  acres.  It  Is 
further  alleged  that  on  said  12th  day  of 
May,  1911,  said  Ellis  signed,  acknowledged, 
and  delivered  to  defendants.  Miles  J.  Mc- 
Nally and  John  H.  Mays,  a  deed  In  d«e  form 
purporting  to  convey  to  said  defendants  the 
undivided  one-half  Interest  in  the  real  estate 
aforesaid ;  that  by  blandishments,  deception, 
etc.,  he  was  Induced  to  make  said  deed,  with- 
out any  consideration  paid  to  him  therefor. 
The  petition  then  prays  the  court  to  adjudge 
and  decree  the  deed  aforesaid  to  be  canceled, 
set  aside,  and  for  naught  held,  and  for  such 
other  relief  as  might  be  proper. 

On  September  4,  1911,  defendants  filed  an 
answer,  and  alleged  therein  that  a  valuable 
consideration  was  paid  by  defendants  for  the 
land  described  in  petition,  and  denied  every 
other  allegation  contained  In  said  petition. 
They  further  averred  in  said  answer  that  at 
the  time  said  John  Ellis  conveyed  the  land 
aforesaid   to  these   d^endants   he   was   ot 
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soond  and  disposing  mind,  and  made  said 
conveyance  freely  and  without  blandish- 
ments, deception,  or  fraudulent  representa- 
tion, etc.  They  denied  that  any  improper  or 
ondae  Influence  was  exerted  by  defendants. 
On  September  8,  1911,  plaintiff  filed  a  re- 
ply to  the  new  mattet  in  defendants'  answer, 
and  alleged  therein  that  he  had  no  informa- 
tion sufficient  to  form  belief  as  to  whether 
defendants  paid  his  aald  ward  any  consider- 
ation for  said  land,  but  that,  if  they  did,  he 
alleges  it  was  less  than  one-half  of  the  value 
of  said  land,  and  that  at  the  time  it  was 
conveyed  his  ward  was  Incapacitated  to  un- 
derstand and  comprehend  the  nature  of  the 
transaction  in  which  he  was  then  engaged, 
or  the  character,  nature,  or  value  of  the 
proi?erty  that  was  conveyed.  The  reply  fur- 
ther makes  a  tender  of  all  money,  etc.,  paid 
Us  said  ward.  It  then  concludes  with  a 
prayer  to  the  court  to  investigate,  and  if 
any  consideration  was  paid  bis  ward  that 
the  same  should  be  ascertained,  and  he  be 
allowed  to  pay  same  into  court,  and  that  the 
deed  aforesaid  be  canceled  and  set  aside. 
The  case  was  submitted  to  a  Jury  at  the 
September  term,  1911,  and  a  hung  jury  re- 
sulted. It  again  came  on  for  trial  on  the 
4th  of  September,  1912,  and  resulted  in  a  ver- 
dict for  plaintiff,  on  the  7th  of  September, 
1912.  The  Jury  decided  that  (m  May  12, 
1911,  John  Ellis  did  not  have  mental  capacity 
to  understand  the  nature  and  effect  of  the 
deed  made  to  said  defendants ;  that  the  deed 
aforesaid  was  obtained  from  said  Ellis  by 
undue  influence  of  defendants ;  and  that  de- 
fendants practiced  fraud  on  said  Ellis  in  ob- 
taining the  deed  aforesaid. 

On  September  9,  1912,  defendants  prayed 
the  conrt  to  make  the  following  finding  of 
facts:  First  that  at  the  time  of  the  execu- 
tion of  the  deed  aforesaid  the  plaintiff,  John 
Ellis,  was  not  so  deranged  and  unsound  of 
mind  that  he  did  not  understand  the  nature, 
character,  and  effect  of  the  transaction ;  sec- 
ond, the  deed  in  controversy  was  not  obtain- 
ed from  John  Ellis  by  nndne  influence  of  the 
defendants  or  either  of  them;  third,  the 
defendants  practiced  no  fraud  or  deception 
upon  John  Ellis  in  obtaining  the  deed  in  con- 
troversy; fourth,  the  defendants  had  no 
knowledge  or  information  concerning  the 
meutal  condition  of  John  Ellis  which  would 
In  law  put  them  on  inquiry  as  to  his  mental 
condition ;  fifth,  the  defendants  paid  a  valu- 
able consideration  for  the  deed  in  contro- 
versy. The  above  motion  was  overruled,  but 
the  court  made  a  finding  of  facts,  accepting 
the  verdict  of  the  jury  as  to  the  first  and 
disregarding  the  answers  to  the  second  and 
third  interrogatories,  and  found  that  de- 
fendants paid  a  valuable  consideration  for 
the  execution  of  said  deed.  Motion  for  new 
trial  was  filed  in  due  time,  overruled,  appeal 
allowed  to  this  court,  and  the  case  brought 
here  for  review  by  the  defendants. 
Plaintiff  introduced  in  the  neighborhood  of 


17  or  18  witnesses,  and  practically  all  o( 
whom  gave  it  as  their  opinion  that  John 
Ellis  was  not  capable  of  transacting  busi- 
ness, eta  Many  of  these  witnesses  testified 
to  different  facts,  and  the  substance  of  their 
testimony  is  about  along  the  following  lines: 
John  Ellis  was  quiet ;  never  butted  Into  oth- 
er people's  business;  slow  to  make  up  with 
strangers;  was  queer,  reticent;  would  not 
Indulge  in  extended  conversations;  would 
talk  to  himself ;  would  talk  to  the  horses  as  , 
though  they  were  human  beings;  would  go 
shopping  with  his  mother  and  remain  in  the 
buggy  or  wagon  until  she  got  through ;  went 
to  the  field  of  one  of  bis  neighbors  and  fol- 
lowed the  plow  around  for  three  or  four 
rounds  without  saying  anything,  and  then 
left ;  would  do  whatever  his  mother  told  him 
to  do;  when  working  on  the  road  would 
wait  when  he  finished  bis  work  until  he  was 
directed  what  next  to  do;  invited  some  of 
the  boys  to  throw  rocks  at  his  pigs,  and  one 
of  them  was  killed ;  while  adding  figures,  for 
the  amusement  of  the  dty  folks,  he  made  a 
circle,  placed  the  figure  he  was  to  carry  in 
the  circle,  and  said,  "I  will  put  you  there ;  I 
may  want  to  use  yon  again;"  would  not 
talk  to  the  girls,  except  to  answer  them 
"Yes"  or  "No ;"  was  peculiar ;  was  fond  of 
horses;  had  patience,  and  would  wait  for 
his  mother;  loved  children;  kicked  at  a 
rooster  to  make  him  Jump  and  furnish 
amusement  for  the  children ;  said  in  a  Jok- 
ing way,  "The  rascals  are  after  me"  (evident- 
ly referring  to  the  defendants  who  were  seek- 
ing to  buy  his  land);  would  sometimes  get 
his  horses  tangled  in  the  plow  or  harrow; 
seemed  more  like  a  child  than  a  man.  He 
was  kind  and  attentive  to  his  mother,  and 
waited  on  her  as  a  dutiful  son. 

The  different  witnesses  Introduced  by 
plaintiff,  as  a  rule,  after  referring  to  some 
of  the  above  peculiarities  and  eccentricities, 
were  permitted  to  express  their  respective 
opinions  to  the  effect  that  John  Ellis  was  not 
mentally  capable  of  transacting  business  at 
any  of  the  times  referred  to  by  said  witness- 
es. Out  of  the  score  of  witnesses  Introduced 
In  behalf  of  plaintiff  it  is  not  recorded,  that 
any  of  them  had  any  business  of  any  kind 
with  John,  nor  did  any  of  them  ever  see  John 
try  to  transact  any  business  with  any  per- 
son. None  of  them  claim  to  have  ever  heard 
of  any  transaction  in  which  John  was  cheat- 
ed or  lost  anything.  He  always  was  polite 
and  gentlemanly.  While  his  answers  to  ques- 
tions In  the  presence  of  above  wltnes-ses  were 
always  "Tes"  or  "No,"  yet  it  was  not  shown 
by  any  of  them  that  his  answers  were  not 
intelligent  and  to  the  point  It  is  contended 
by  respondent  that  from  the  foregoing  pe- 
culiarities, eccentricities,  eta,  this  court 
should  find  and  adjudge  that  on  May  12, 
1911,  John  Ellis  was  mentally  incapable  of 
understanding  the  business  In  which  he  was 
engaged,  and  the  effect  of  what  he  was  doing, 
at  the  time  he  sold  the  real  estate  in  con- 
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troversy  to  defendants.  On  the  other  hand, 
It  Is  Insisted  by  appellants,  that  the  above 
peculiarities  and  eccentricities  did  not  Indi- 
cate a  want  of  mental  capacity  upon  the  part 
of  plaintiff  to  understand  the  nature  and  ex- 
tent of  the  sale  made  by  him  to  defendants. 
As  appellants  put  in  their  evidence,  we  will 
consider  the  case  njMn  the  record  as  a  whole. 

Defendants'  Evidence. 

The  evidence  of  appellants  tends  to  show 
that  John  Ellis  was  a  good  mathematician, 
a  good  reader,  and  the  champion  speller  of 
his  neighborhood.  While  he  talked  but  little, 
his  answers  were  Intelligent  and  to  the  point. 

James  Eakins  tried  to  buy  a  colt  from 
John  once,  but  did  not  make  the  deal  because 
he  priced  the  colt  a  little  too  high,  and  he 
could  not  persuade  John  to  come  down  on  the 
price. 

Joseph  W.  Eakins  testified  that  he  and 
John  were  members  of  the  Grange,  and  that 
John  was  challenger  or  chaplain.  He  •fur- 
ther testified : 

"Q.  Did  the  poaition  be  held  require  him  to 
take  any  part  in  the  proceedings?  A.  Yes,  sir. 
Q.  Did  he  do  bis  duty  and  perform  his  part  in- 
telligently? A.  I  never  heard  any  complaints, 
and  I  never  saw  anything  wrong.  Q.  In  his 
work  as  an  ofl5cer  of  the  Grange  while  you  were 
a  member  did  John  Ellis  perform  his  part  with- 
out the  use  of  books  or  notes?    A.  Yes,  air." 

John  visited  his  sister,  Mrs.  Purdy,  at  Quin- 
cy,  111.,  once  or  twice  a  year.  His  niece, 
Mrs.  Ella  Meyer,  who  had  known  John  all 
ber  life,  in  speaking  of  his  visits  to  Qnincy, 
said: 

"When  he  would  come  to  see  you  in  Qnincy 
would  he  join  with  you  in  any  way  in  your 
pleasures  there  in  your  family?  A.  Yes,  sir. 
Q.  Well,  in  what  way?  A.  He  would  join  in 
the  conversation  in  the  family,  and  he  was  a 
fine  singer,  and  when  my  sister  played  on  the 
piano  he  would  join  with  us  in  singing  aouga 
and  hymns,  and  be  would  sometimes  take  us 
to  the  theater,  and  the  Bijou,  a  vaudeville  house. 
Q.  Did  you  and  your  Uncle  John  ever  correspond 
any?  A.  Yes,  sir.  Q.  Have  you  now  any  of  the 
letters  that  you  have  received  from  him?  A. 
Yes,  sir;  I  have  now  in  my  hands  three  letters 
and  a  post  card." 

The  three  letters  and  postal  card  were  In 
the  handwriting  of  John.  While  his  letters 
usually  commenced  with  the  words,  "I  will 
drop  you  these  few  lines,"  etc.,  yet  they  re- 
late in  a  very  clear  and  connected  way  to 
such  incidents  as  occur  in  and  around  any 
household.  He  describes  the  matters  refer- 
red to  in  said  letters  in  a  very  clear  and  in- 
telligent manner. 

Mrs.  Kerksick,  a  schoolmate  of  John's, 
said  he  was  the  champion  speller  of  the  dis- 
trict, was  very  good  in  arithmetic,  and  was 
a  pretty  good  reader. 

John  worked  on  the  road,  and  demanded 
receipts  for  his  work  so  he  could  present 
them  when  he  paid  his  taxes.  Tom  Ellis,  as- 
sessor, came  to  get  a  description  of  the  Ellis 
land.  His  mother  called  John,  and  the  lat- 
ter gave  him  the  numbers  right  This  wit- 
ness testified: 


"There  Isn't  one  man  in  fifty  who  can  give 
the  numl>ers  right  offhand  like  he  did." 

He  refused  to  vote  for  the  assessor,  be- 
cause he  was  cqpposed  to  him  politically,  al- 
though it  was  a  good  name  and  he  would 
like  to  help  him. 

Barber,'  the  mail  carrier,  said  John  always 
examined  his  mother's  pension  papers  to  see 
If  they  were  right  before  he  took  them  back 
to  the  house.  He  would  ask  witness  to  'wait 
until  he  would  see  that  the  i>apers  were  cor- 
rect 
'  Logsdon,  the  miller,  testified: 

"That  he  had  known  John  over  20  years. 
"Q.  Did  John  ever  do  any  business  with  you  in 
the  mill?  A.  Yes,  air.  Q.  How?  A.  He  would 
come  to  the  mill  and  have  corn  to  grind. 
Sometimes  he  would  want  me  to-  toll  it,  and  oth- 
er times  he  would  want  to  pay  for  it.  I  know 
one  time  I  tolled  it  and  he  wanted  to  pay  for 
it  and  he  made  me  put  it  back.  Q.  How  often 
would  he  come?    A.  Quite  often." 

Witness  had  seen  John  buying  sugar  and 
coffee,  and  had  seen  him  talking  at  sales. 

Smoot,  county  clerk,  paid  John  bia  fee  as 
juror  in  a  state  case. 

"Q.  Did  you  have  any  dealings  with  him  about 
that?  A.  Paid  him  fees  as  a  juror.  Q.  Did 
you  have  any  conversation  with  John?  A.  I 
gave  him  quite  a  little  spiel.  Q.  What  do  yon 
mean?  A.  I  was  trying  to  get  something  knock- 
ed off,  and  he  said  he  wanted  what  the  law  al- 
lowed him." 

John,  his  father  and  mother,  each  ran  an 
accoimt  at  the  Cason  store. 

Mrs.  J.  P.  Frame  had  known  John  since  he 
was  two  years  old.    She  testified: 

"Q.  When  you  would  visit  out  there  do  yon 
know  whether  he  [John]  was  solicitous  for  her 
welfare  and  was  a  dutiful  son?  A.  Towards 
the  last  few  years  she  couldn't  get  up  to  get  her 
breakfast,  and  John  would  get  up  and  get  break- 
fast for  her.  Then  she  would  get  up  for  the 
rest  of  the  day.  Q.  Was  John  an  obedient  and 
affectionate  son?  A.  I  think  he  was;  yes,  sir. 
*  *  *  Q.  Was  he  a  man  who  would  under- 
stand the  nature  and  effect  of  a  deed?  A.  Yes, 
sir;  he  understood  a  deed,  because  they  were 
buying  and  selling  in  the  family,  and  I  think 
deeds  were  discussed  a  great  deal  at  home." 

On  April  10,  1911,  John's  mother  made  a 
will,  and,  after  giving  each  of  her  daughters 
$1,  she  left  all  the  balance  of  her  estate  to 
John,  without  any  limitations,  and  without 
naming  any  trustee  to  act  for  him. 

Defendants  read  in  evidence  a  deed  from 
Kate  Chance  and  husband  to  Elizabetli  Gas- 
kill,  dated  January  3,  1903,  conveying  one- 
fourth  Interest  in  the  land  in  controversy  for 
$500.  Defendants  also  read  In  evidence  deed 
from  Ella  Purdy  and  husband  to  Rose  Ellis 
(John's  mother),  dated  February  14,  1907, 
conveying  one-fourth  interest  In  the  land  in- 
volved here  for  $600 ;  also  a  deed  from  Rose 
Ellis  to  John  Ellis,  dated  AprU,  1910,  con- 
veying one-fourth  Interest  In  said  land  In 
consideration  of  "love  and  affection."  It 
was  deeded  directly  to  John,  and  not  to  a 
trustee  for  him.  Defendants  read  in  evidence 
a  deed  from  Elizabeth  liove  (formerly  Gas- 
kill)  and  husband  to  Miles  McNally  and  John 
Mays,  dated  January  2,  1911,  conveying  one- 
haU  Interest  in  the  110  acres  for  |l,30a 
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Charles  Pnrdy  Identlfled  several  postal 
cards  written  by  Jobn  during  the  years  1910 
and  1911,  In  which  he  gives  the  family  news 
In  a  very  Intelligent  manner. 

Crabill,  farmer,  testified: 

"Q.  Ton  know  John  Ellis?  A.  Yes,  sir; 
about  28  or  29  years.  Q.  Has  he  ever  done  any 
work  on  that  farm?  A.  We  used  to  swap  work 
a  good  many  times.  Q.  Didyou  ever  see  him  at 
work?  A.  Yes.  sir.  Q.  What  kind  of  work 
would  he  do?  A.  Different  kinds  of  work.  We 
would  swap  work  in  harvest  and  in  threshing. 
He  ran  the  binder,  and  I  shocked  myself.  Q. 
He  run  the  binder?  A.  Yes,  sir.  Q.  See  him 
doing  work  around  the  farm?  A.  Yes,  sir.  Q. 
Wonld  he  do  it  by  Iiimself?  A.  Yes,  sir;  he 
would  plow.  I  rented  his  father  some  com 
ground.  Q.  Well,  did  you  ever  have  any  talks 
with  John?  A.  Sometimes.  Q.  Ever  talk  with 
him  when  he  would  pass  by  your  place  going  to 
Ewing?  A.  Yes,  sir.  Q.  From  your  conversa- 
tions with  him  during  29  years  and  your  ob- 
servations of  him,  in  your  opinion,  was  he  capa- 
ble of  taking  care  of  his  own  business?  A.  Yes, 
sir.  Q.  In  your  opinion,  in  May,  1911,  do  you 
think  be  would  have  understood  the  nature  and 
effect  of  a  deed?  A.  I  think  so,  judging  from 
his  conversation  that  day.  Q.  The  talk  that 
day;  where  were  you?  A.  John  come  riding  up 
the  road  horseback,  and  I  just  spoke  to  him. 
We  talked  about  farming  some,  and  talked  about 
the  sale.  He  said,  'Well,  I  have  to  go;'  said  'I 
promised  to  meet  Mays  and  McNally  at  Kwing 
at  2  o'clock.'  He  said  they  were  down  and 
wanted  to  buy  the  place.  I  believe  I  said,  'Don't 
sell  to-day;  wait  until  you  consider  it.'  I  ask- 
ed him  if  he  knew  what  he  wanted.  I  told  him 
my  father-in-law's  estate  was  a  large  one,  and 
was  settled  out  of  court,  and  that  I  thought 
that  was  the  best  way.  He  said  if  they  made 
him  an  offer  like  he  wanted  he  would  sell.  Q. 
Did  he  say  what  kind  of  a  proposition  they 
made  him?  A.  He  said  they  had  offered  to  give 
or  take;  didn't  state  amounts.  He  said  they 
made  a  very  fair  proposition.  Q.  Did  be  say 
anything  else?  A.  When  I  told  him  it  was  best 
to  settle  out  of  court,  he  said  that  Sam  Lay 
advised  him  to  settle  it  no  other  way  than  In 
court." 

Charles  Purdy  testlfled: 

"Q.  Do  you  remember  about  when  John  sold 
the  interest  to  Mays  and  McNally?  A.  I  know 
what  he  told  me  about  it  He  come  to  the 
shop  and  called  me  over,  and  said  that  Mays 
and  McNally  wanted  to  buy  the  interest  he  had 
in  the  place.  I  said,  'Did  they  make  you  an 
offer?'  He  said  they  would  set  a  price,  and  give 
or  take.  I  believe  I  said,  'Better  not  go  to  law 
about  it'  He  said  he  guessed  if  they  didn't 
buy  or  sell  would  have  to  have  a  civil  suit  and 
get  in  court  to  fix  it  up.  John  went  down  in 
town,  and  I  went  on  about  my  work.  Q.  Well, 
go  on?  A.  Well,  John  come  down  again,  and  I 
went  to  the  door.  I  said,  'Come  in.'  I  said, 
•What  did  yon  do?'  He  says,  'I  sold.'  I  asked 
what  he  got  and  he  said  $1,300.  Q.  Did  he  say 
anything  about  interest?  A.  Said  he  was  to  get 
interest  at  4  per  cent  Q.  State  anything  about 
possession?  A.  Said  he  had  possession  until  the 
Ist  of  next  March.  Q.  Your  wife  at  one  time 
owned  one-fourth  interest  in  this  farm?  A. 
Yes,  sir;  it  was  finally  sold  to  Johnnv  and  his 
mother.  I  believe  the  first  offer  was  $500,  and 
I  said,  'If  they  will  give  $600,  it  will  be  all 
tight.'  Anyway  I  come  up.  They  had  said 
to  send  the  deed  and  they  would  send  the  money, 
I  think,  through  the  bank.  I  gave  the  deed  to 
Miles  McNally,  and  he  said  they  would  send  the 
money  as  soon  as  they  come  up.  He  said,  'Can't 
you  go  and  see  John?*  I  went  to  see  him.  and 
he  was  cutting  wood.  I  said,  'I  have  the  deed, 
and  you  can  turn  the  money  over  and  get  it' 
He  said  he  would  go  up  to  Ewing  after  dinner 
and  get  the  deed.  I  think  he  lacked  $20  of 
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I  enough  to  pay  for  It.    He  didn't  have  to  pay 
I  that  then.    They  let  him  have  it,  and  Mr.  Nel- 
I  son  said,  'You  can  come  in  any  time  and  fix  it 
up.'  " 

Mra  O'Dell  testified: 

"Q.  What  did  you  bear?  A.  I  heard  Mays 
ask  John  if  he  was  ready  to  sell,  and  John  said 
he  was.  Mr.  Mays  said  he  would  give  him 
$1,300.  Ellis  said  it  was  worth  more.  John 
Ellis  said  it  was  worth  more  since  his  mother's 
death.  Mays  said  he  would  give  him  $1300  and 
let  him  have  possession  unBl  the  next  March, 
or  $1,600  for  immediate  possession.  The  $1,300 
was  for  possession  in  one  year.  Q.  What  did 
John  say?  A.  He  said  it  was  all  right  Q. 
Which  proposition  did  he  accept?  A.  $1,800, 
with  the  place  for  one  year.  Q.  Do  you  know 
whether  Miles  McNally  come  up  that  time?  A. 
Very  soon  after  that  he  come  up.  Q.  Was 
there  anything  said  about  a  time  deposit?  A. 
Told  Jobn  that  he  could  put  his  money  in  the 
bank,  and  it  would  draw  4  per  cent,  interest. 
Q.  Say  anything  about  getting  his  money  out 
if  he  wanted  to  buy  a  place?  A.  He  said  he 
wanted  to  put  his  money  in  a  little  place.  Q. 
Were  you  still  there  when  the  deed  was  brought 
up  and  presented  to  John?  A.  Yes,  sir.  Q. 
Who  spoke  to  him  about  the  deed?  A.  Mr. 
Mays.  Q.  What  was  said?  A.  Mr.  Mays  said 
it  was  an  ordinary  deed,  and  the  deed  was  read 
aloud.  Q.  Did  John  Ellis  malce  any  remarks 
when  he  got  through?  A.  He  said  it  was  all 
right" 

Richard  J.  McNally  testlfled: 

"Prom  your  dealings  and  observations  of  him 
do  you  think  he  was  a  man  who  was  competent 
to  take  care  of  his  business?  A.  John  Ellis  was 
a  man  engaged  in  the  business  of  a  small  farm- 
er. He  was  not  pretentious  but  very  intelli- 
gent, and  I  think  entirely  capable  of  taking  care 
of  his  business.  Q.  From  your  conversations 
with  him  do  you  think  he  understood  tte  nature 
and  effect  of  a  deed?  A.  Yes,  sir;  be  discussed 
it  like  he  certainly  knew  the  nature  and  effect 
of  one.  Q.  You  were  present  when  this  deal 
was  made  between  Mays  and  Jobn  Ellis?  A. 
Yea,  sir;  in  my  office.  Q.  Tell  what  took  place 
there?  A.  I  recollect  that  John  Ellis  and  John 
Mays  entered  my  office,  and  as  they  entered  they 
were  talking.  I  was  busy  at  my  desk.  I  could 
tell  from  the  tenor  of  their  talk  that  they  were 
on  a  deal.  I  then  heard  the  conversation  that 
took  place.  Q.  Give  the  conversation.  A.  My 
recollection  is  that  John  Mays  said,  'John,  what 
are  you  going  to  do?'  And  John  Ellis  hesitated. 
Ellis  said,  'I  would  rather  you  would  say  what 
you  are  willing  to  do.'  Mays  said,  'I  will  ei- 
ther give  or  take;'  and  John  Ellis  said,  'How 
much  will  you  give?'  and  then  they  talked  about 
affairs  in  connection  with  the  deal.  Then  Ifays 
said  to  Jobn,  be  says,  'John,  I  will  give  you 
what  we  gave  your  sister— $1,300.'  John  hesi- 
tated, and  shook  his  head;  said,  'No;  I  ought 
to  receive  more  than  my  sister,  because  when 
she  sold  her  mother  was  alive  and  was  entitled 
to  dower  in  the  place;  I  will  not  take  that'  My 
recollection  is  Mays  said  he  could  do  no  better, 
or  that  that  was  the  best  he  could  do — some- 
thing like  that.  He  told  Ellis  then  that  he 
would  give  him  $1,300  and  let  him  bold  posses- 
sion of  the  farm  for  one  year,  or  he  would  give 
him  $1,600  and  take  immediate  possession. 
When  Mays  made  that  proposition  to  Ellis,  El- 
lis didn't  reply  at  once;  and  they  entered  into 
a  talk  about  a  partition  suit,  talked  the  matter 
that  probably  they  couldn't  agree  among  them- 
selves, and  that  he  didn't  have  money  enough  to 
pay  for  all  of  it,  and  finally  Ellis  accepted  the 
price,  $1,300  and  possession  for  a  year.  Q.  Was 
anything  said  about  a  time  deposit?  A.  That 
was  after  Miles  come  up.  Q.  Had  Ellis  ac- 
cepted the  proposition  before  Miles  came  up? 
A.  Yes,  sir.  Q.  Then  what  conversation  come 
up?     A.  John  Ellis  said,  'I  am  not  going  to 
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touch  that  money  until  I  can  get  it  into  a  small 
place  for  myself.'  I  think  possibly  I  was  the 
one  who  suggested  that  be  leave  it  on  time  de- 
posit and  let  it  draw  interest.  I  know  be  want- 
ed to  know  if  he  would  lose  his  interest  if  he 
withdrew  it  before  the  time  was  up.  I  think 
they  told  him  he  would  not.  lie  instructed 
Miles  to  place  it  to  his  credit  in  the  bank.  Q. 
Was  anything  else  said?  A.  He  was  going  to 
the  Farmers'  Bank  and  find  out  what  he  had 
thete.  That  he  wanted  to  put  his  money  to- 
gether; something  to  that  effect." 

The  undisputed  evidence  shows  that  John's 
mother  was  a  strong  character.  She  was  a 
fine  business  woman,  and  practically  ran  the 
farm  during  the  life  of  her  husband,  and 
continued  to  run  It  up  to  the  time  Of  her 
death. 

The  d^endanta  ^camined  from  25  to  30 
witnesses,  all  of  whom  said  John  was  all 
right  mentally  and  capable  of  managing  his 
own  affairs.  At  the  close  of  all  the  evidence 
defendants  filed  the  following  motion: 

"Come  now  the  defendants  and  move  the 
court  to  discharge  the  jury  and  to  find  for  the 
defendants." 

This  motion  was  overruled,  and  will  be 
considered  hereafter. 

T.  I.  Johnson,  of  Monticello,  N.  W.  Simp- 
son, and  J.  G.  Trimble,  of  Kansas  City,  for 
appellants.  H.  S.  Kouse,  of  Monticello,  and 
E.  R.  McKee,  of  Memphis,  for  respondent. 

RAIIiET,  C.  (after  stating  the  facts  as 
above).  [1]  It  has  been  the  custom  of  this 
court,  even  in  equity  cases,  to  defer  somewhat 
to  the  findings  of  the  trial  court  on  issues  of 
fact,  whei'e  there  is  a  sharp  conflict  of  tes- 
timony. Daman  v.  Remme's  Bxecutor,  246 
Mo.  240,  161  S.  W.  429;  Jones  v.  Thomas, 
218  Mo.  540,  117  S.  W.  1177;  Huffman  v. 
Huffman,  217  Mo.  182,  117  S.  W.  L  WhUe 
recognizing  the  foregoing  rule  of  procedure 
In  this  state,  we  think  it  equally  as  well 
settled  that  this  court  should  not  shirlc  its 
responsibility,  where  the  facts,  as  here,  are 
comparatively  free  from  doubt.  Cohron  v. 
Polk,  252  Mo.  281,  158  S.  W.  603,  and  cases 
cited;  Givens  v.  Ott,  222  Mo.  395,  121  S. 
W.  23. 

[2]  We  have  related  in  a  general  way  the 
I>ecuUaritie8  and  eccentricities  of  John  Ellis, 
as  disclosed  by  the  testimony  of  plaintiff's 
witnesses.  We  have  carefully  read  and  fully 
considered  all  the  testimony  adduced  at  the 
trial  upon  both  sides.  It  may  be  conceded 
for  the  purposes  of  the  case  that  the  state- 
ments of  plaintiffs  witnesses  in  regard  to  the 
peculiarities  and  eccentricities  of  John  Ellis 
are  true,  and  yet  it  does  not  follow  that  he 
was  Incompetent  to  make  a  sale  of  his  proper- 
ty, as  he  attempted  to  do,  when  executing  the 
deed  In  controversy  here. 

In  Cutler  v.  Zollinger,  117  Mo.  101,  22  S. 
W.  897,  this  court  said: 

"But  the  mere  fact  that  the  mind  of  a  person 
is  impaired  by  age  or  disease  does  not  render 
such  person  incompetent  to  make  valid  con- 
tracts. The  legal  test  is  the  capacity  to  un- 
derstand the  nature  and  effect  of  the  transac- 
tion.    If  a  person  understands  the  nature  of 


the  business  in  which  he  is  engaged  and  the 
effect  of  what  be  is  doingj  his  acts  are  valid,  and 
this  is  true  though  the  mind  of  such  person  may 
be  impaired  by  age  or  disease.  1  Parsons  on 
Contracts  (7th  Ed.)  383." 

To  same  effect  are  McKissock  v.  Groom,  148 
Mo.  489,  470,  50  S.  W.  115;  Chadwell  v.  Heed, 
198  Mo.  379,  380,  95  S.  W.  227;  Huffman  v. 
Huffman,  217  Mo.  182,  117  S.  W.  1;  1  DevUn 
on  Deeds  (3d  Ed.)  S§  68,  69. 

[3]  John  Ellis  was  a  fine  speller,  a  good 
mathematician,  and  a  good  reader.  His  rep- 
utation In  respect  to  these  matters  was  sus- 
tained by  a  number  of  witnesses,  and  con- 
troverted by  none.  He  gave  Tom  Bails, 
county  assessor,  the  numbers  of  their  land 
from  memory.    The  assessor  testified: 

"There  isn't  one  man  in  fifty  who  can  give  the 
numbers  right  offhand  like  he  did." 

He  informed  some  of  the  witnesses  as  to 
the  deal  be  was  pr<^osing  to  make  with  de- 
fendants, and  Informed  them  after  It  was 
made  as  to  the  details  of  same.  His  conver- 
sations before  and  after  the  sale  and  during 
the  negotiations  for  the  sale  of  his  land 
were  couched  in  clear  and  businesslike  lan- 
guage. There  is  not  a  syllable  of  evidence 
tending  to  show  that  he  was  not  fully  aware 
of  the  land  he  owned,  the  price  he  was  ob- 
taining for  same,  and  the  terms  on  which 
it  was  being  sold.  Although  more  than  50 
witnesses  testified  in  this  case  in  regard  to 
John's  mental  condition,  not  a  single  one 
ever  mentioned  an  occasion  where  he  offered 
to  sell  his  hogs,  horses,  colts,  or  other  proper- 
ty at  a  sacrifice.  No  witness  ever  related  any 
conversations  with  John  in  which  he  failed  to 
answer  the  questions  propounded  to  him 
intelligently,  even  if  answered  by  "Tes"  or 
"No."  No  witness  testified  that  John  failed 
to  understand  any  remarks  addressed  to  blm 
by  his  friends  and  neighbors.  Tbere  is  noth- 
ing in  the  record  to  Indicata  that  he  was 
not  honest,  sober.  Industrious,  gentlemanly 
in  his  deportment,  truthful  in  his  statements, 
and  of  a  good  disposition.  It  is  not  recorded 
that  he  was  easily  influenced,  or  induced  to 
act  contrary  to  his  own  convictions.  While 
John's  letters  read  in  evidence  commence  in 
the  same  way,  yet  they  display  strong  mental- 
ity in  describing  the  surroundings  of  his 
home  life  for  the  benefit  of  the  kin  to  whom 
they  were  addressed.  But,  aside  from  the 
witnesses,  and  the  other  evidence  in  the  case, 
there  Is  a  silent  witness  whose  record,  left 
behind,  stands  out  in  bold  relief  in  support  of 
her  boy's  mentality.  His  mother  was  a 
strong  character,  and  had.  managed  the  af- 
fairs of  her  family  during  the  lifMlme  of 
her  husband  and  up  to  the  time  of  her  death. 
She  had  reared  John  from  Infancy,  and 
knew  more  than  all  the  world  besides  his 
peculiarities,  his  mental  condition,  and  his 
capacity  to  take  care  of  himself  and  battle 
with  the  world.  She  died  on  the  9th  of 
May,  1911,  and  in  April,  1910,  conveyed  to 
John,  in  consideration  of  love  and  affection, 
the  undivided  one-fourth  of  the  land  la  con- 
troversy.   Here  waa  a  public  declaration  opr 
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on  her  part  that  John  was  capable  of  at- 
tending to  his  own  buslnesa  without  the  aid 
of  Chance,  and  without  the  necessity  of  a 
fnmrdlan  to  brand  him  as  an  Imbedle. 
Again,  on  the  10th  of  April,  1911,  after  giving 
eaeh  of  her  daughters  $1,  she  willed  all  the 
residue  of  her  estate  to  John,  In  fee  simple, 
without  the  Intervention  of  any  trustee  or 
^ardlan  to  represent  his  Interests.  These 
acta  of  this  strong-minded  mother  leave  no 
room  for  cavil  or  doubt  as  to  her  confidence 
in  John's  ability  to  manage  and  control  his 
own  property.  Upon  the  whole  record  we 
bold  that  John  Ellis,  at  the  time  of  the  ex- 
ecution of  the  deed  In  controversy,  was  capa- 
ble of  understanding  the  nature  and  effect 
of  the  business  In  which  he  was  then  engaged, 
and  that  he  was  fully  competent  to  transact 
said  business. 

2.  There  is  not  a  scintilla  of  evidence  in  the 
record  which  proves,  or  tends  to  show,  that 
defendants  were  guilty  of  fraud,  deception, 
or  any  other  improt>er  conduct  in  relation  to 
the  purchase  of  above  land. 

[4]  3.  Having  found  that  John  possessed 
sufficient  mind  and  memory  to  know  and  oom- 
prehend  the  business  in  which  he  was  en- 
gaged, and  the  legal  effect  thereof,  at  the 
time  he  executed  and  delivered  his  deed 
aforesaid  to  defendants,  it  is  not  material  as 
to  whether  be  received  full  value  for  said 
land,  but  in  passing  would  suggest  that,  in 
view  of  the  land  being  separated,  with  only 
a  portion  under  cultivation,  with  some  of 
It  overflowed,  some  partly  rocky  and  unfit  for 
cultivation,  with  two  other  people  as  half 
owners,  and  the  land  not  susceptible  of  parti- 
tion in  kind.  We  are  not  prepared  to  hold 
that  John  made  an  unwise  sale  when  the  de- 
fendants, on  January  2,  1911,  had  purchased 
their  undivided  half  Interest  In  isald  land 
for  $1,300,  even  If  It  were  necessary  to  ftoss 
ut>on  this  question. 

We  therefore  reverse  and  remand  the  case, 
with  directions  to  the  trial  court  to  dismiss 
plaintiff's  bill,  and  to  enter  Judgment  for 
costs  In  behalf  of  appellants. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion 
of  RAILHY,  O.,  written  in  Division  No.  1, 
is  concurred  In  and  adopted  by  the  court  In 
banc  as  its  opinion  in  the  case.  All  concur, 
except  WOODSON,  C.  J.,  and  BLAIR,  J., 
who  dissent. 


SONTAG  V.  UDE.    (No.  14059.) 

(St.  Louis  Court  of  Appeals.     Missouri.     June 

8.  1915.) 

1.  Phtsiciahs  and  Surgeons  0=9l8  —  Ac- 
tions FOB  Malpractice  —  Questions  fob 

JUBT. 

In  an  action  against  a  physician  for  the 
death  of  a  child  treated  by  him,  evidence  held 
to  make  a  question  for  the  jury  as  to  whether 
he  was  negligent  in  connection  with  a  rubl>er 
tube  whicli  he  inserted  in  an  incision,  and 
which  slipped  inside  of  the  child's  body,  and 


whether  this  was  the  proximate  cause  of  the 
death. 

[Bd.  Note.— For  other  cases,  see  Physicians 
and  Kureeons.  Cent  iHg.  ^^  34-11,  43-46,  48 ; 
Dec.  Dig.  <8=>1&] 

2.  Phtsicianb  ard  Suboeohs  «s>18  —  Ac- 
tions FOR  Malpractice— SuinciENCT  of 
Evidence. 

Where  the  evidence  in  an  action  against  a 
physician  showed  that  he  inserted  a  rubber  tul>e 
in  an  incision  made  by  him,  leaving  it  unsecur- 
ed, so  that  it  slipped  inside  the  body,  and  that 
the  tube  was  allowed  to  remain  there  for  some 
time,  if  these  matters  were  not  the  cause  of  the 
patient's  death,  or  if  the  i^ysician's  conduct 
was  that  of  a  reasonably  skillful  surKcon  and 
physician,  it  was  for  him  to  put  in  his  proof, 
and  where  he  offered  no  evidence  the  jury  was 
warranted  in  finding  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons.  Cent  Dig.  gg  34r-41,  43-46,  48; 
Dec.  Dig.  <e=>18.] 

3.  Petbicianb  and  Subqeors  <3=>14— Cabs 
oB  Skilu 

A  physician,  holding  himself  out  as  such, 
and  undertaking  for  pay  the  care  and  treat- 
ment of  a  baby,  owed  it  and  its  father  careful 
and  skillful  treatment 

[Ed,  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  IMg.  H  21-30;  Dec.  Dig. 
€=»14.] 

4.  Trial  €=»256— Instbdctions— NECESsmr 
OF  Reqttestb. 

If  an  instruction  as  to  the  degree  of  proof 
required  was  too  general,  this  was  an  error  of 
Dondirection,  and  not  of  misdirection,  and 
should  have  been  corrected  by  a  requested  in- 
struction, especially  where  the  matter  of  pre- 
ponderance of  evidence  was  fuUy  covered  by  an 
instruction  given. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  SS  628-641;  Dec.  Dig.  <8=>256.] 

5.  PUCADINO  «CS»193— SUFFICIENOT  OF  PETI- 
TIOM— DEUURBEB. 

In  an  action  against  a  physician  and  sur- 
geon, the  petition  alleged  that,  while  defendant 
was  treating  an  infant  he  performed  an  opera- 
tion and  made  an  incision;  that  thereafter  he 
opened  this  incision  and  inserted  a  tube  for  the 
purpose  of  draining  the  diseased  part  of  the 
infant's  body;  that  he  so  negligently  and  un- 
skilifully  inserted  the  tube  that  it  could  and  did 
slip  inside  the  body ;  that  he  thereafter  discov- 
ered that  it  was  lost,  and  might  by  the  exercise 
of  ordinary  care  have  ascertained  that  it  bad 
slipped  into  the  body,  but  that  he  negligently 
and  unskillfully  failed  to  locate  and  discover  it 
and  remove  it;  that  by  reason  of  the  tul)e  re- 
maining in  the  infant's  bod>  he  was  made  sick 
and  grew  worse  until  some  time  later,  when  de- 
fendant discovered  that  the  tube  was  in  the 
body  and  operated  on  the  infant;  and  that  by 
reason  of  these  things  the  infant  continued  to 
grow  worse  until  he  died.  Defendant  claimed 
that  it  did  not  allege  specific  acts  of  negligence, 
and  did  not  set  out  how  and  in  what  manner 
the  tube  was  negligently  inserted,  nor  specifical- 
ly state  what  means,  treatment,  or  operation 
could  have  been  used  or  performed  to  discover 
the  tutw  in  the  body.  Held,  that  these  were 
not  defects  which  could  be  reached  by  demurrer. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  425,  428-435,  437-143 ;  Dec.  Dig. 
<&=sl93.1 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Oscar  Sontag  against  Waldemar 
Ude.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 
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Morton  Jonrdan,  of  St.  Louis,  for  appel- 
lant O.  F.  Karbe  and  S.  C.  Rogers,  both  of 
St  Louis,  for  respondent 

REXNOLDS,  P.  J.  The  action  In  this  case 
Is  by  the  father  agnlnst  the  defendant  for 
damages  for  the  death  of  his  son,  an  Infant 
about  13  months  of  age  at  the  lime  of  bis 
death,  the  mother  dead. 

The  petition  upon  which  the  case  was  tried, 
averring  that  defendant  is  a  physician  and 
surgeon  and  as  such  engaged  Ih  the  practice 
of  medicine  and  surgery,  avers  that  the  in- 
fant son  of  plaintltr,  then  about  10  months 
old,  became  sick  about  February  14th,  1911, 
with  bronchial  pneumonia,  and  plaintiff  em- 
ployed defendant  to  attend  and  treat  the 
infant  and  to  render  him  such  medical  and 
surgical  aid,  treatment  and  assistance  as 
might  become  necessary  during  his  sickness, 
and  that  defendant,  in  consideration  of  a  rea- 
sonable compensation  to  be  paid  him,  engaged 
and  undertook  to  treat  and  attend  to  the 
infant  who  was  placed  under  his  care  and 
treatment;  that  while  defendant  was  engag- 
ed in  attending  and  treating  the  Infant  he 
performed  an  operation  and  caused  an  in- 
cision to  be  made  in  the  region  of  the  fourth 
and  fifth  ribs,  under  and  a  little  behind  the 
left  arm  of  the  infant;  that  thereafter  and 
«n  April  13th,  1911,  defendant  opened  this 
incision  In  the  body  of  the  Infant  and  insert- 
ed a  tube  about  five  inches  long  through  the 
incision  for  the  purpose  of  draining  the  dis- 
eased part  of  the  body  of  the  Infant.  It  is 
charged  that  defendant  so  carelessly,  negli- 
gently, improperly  and  unskiUfuIly  inserted 
this  tube  in  the  incision  that  It  could,  would 
and  did  slip  or  fall  into  the  inside  of  the  body 
of  the  infant;  that  thereafter  and  on  this 
13th  of  April,  defendant  discovered  that  the 
tube  was  lost  and  that  defendant  might  by 
the  exercise  of  ordinary  care,  have  ascertain- 
ed that  the  tube  had  slipped  into  the  inside 
of  the  body  of  the  infant  and  was  in  his  body, 
but,  it  is  charged,  that  defendant  so  careless- 
ly and  negligently,  improperly  and  unskiU- 
fuIly failed  to  locate  and  discover  the  tube 
in  the  body  of  the  Infant  and  to  remove  the 
same  therefrom,  and  that  by  reason  of  the 
tube  being  and  remaining  in  the  body  of  the 
infant  be  was  made  sick,  suffered  great  pain 
and  grew  worse  and  weaker  until  about  April 
30th,  1911,  when  defendant  discovered  that 
the  tube  was  then  in  the  body  of  the  infant 
and  defendant  then  operated  on  him  and  made 
an  incision  one  and  one-half  inches  long  in 
the  side  of  the  body  of  the  Infant  and  re- 
moved three-fourths  of  an  inch  of  one  of  his 
ribs  and  located  and  removed  the  tube,  and 
charging  that  by  reason  of  all  of  these  things 
Uie  infant  continued  to  grow  worse  and  weak- 
er until  May  7th,  1911,  when.  It  is  averred, 
he  died.  Charging  that  the  death  of  the  In- 
fant was  directly  caused  and  brought  about 
by  reason  of  the  carelessness,  negligence,  un- 
sklUfulness  and  disregard  of  duty  of  and  by 
defendant,  as  above  set  out  in  so  placing  the 


tube  in  the  incision  in  the  body  of  the  Infant 
that  it  could,  would  and  did  slip  into  the 
Inside  of  the  body  of  the  infant  and  in 
falling  to  discover,  locate  and  remove  the 
tube  within  a  reasonable  time  after  it  had 
slipped  or  fallen  inside  the  body  of  the  in- 
fant, plaintiff  alleges  he  has  been  damaged 
in  the  sum  of  $10,000,  for  which  he  demands 
Judgment 

A  demurrer  was  Interposed  to  this.  This 
being  overruled,  defendant  filed  an  answer, 
which,  admitting  that  he  was  a  physician  and 
surgeon,  denied  all  other  allegations  in  the 
petition. 

At  the  trial  before  the  court  and  Jury, 
there  was  a  verdict  in  favor  of  plaintiff  in 
the  sum  of  $5,000.  On  a  motion  for  new  trial 
being  filed  the  court  announced  that  he  would 
sustain  it  unless  plaintiff  remitted  $1,500 
from  the  verdict  The  remittitur  having  t>een 
made,  the  motion  for  new  trial  was  overrul- 
ed as  was  also  a  motion  in  arrest  of  judgment 
which  had  been  filed  by  defendant  Judg- 
ment following  for  $3,500,  defendant  has 
duly  appealed  to  this  court. 

[1]  There  was  evidence  Latroduced  by  plain- 
tiff tending  to  prove  that  plaintiff,  himself 
being  sick,  called  in  defendant  to  attend  on 
him.  While  defendant  was  attending  upon 
the  father,  the  infant  was  taken  sick  with 
what  was  pronounced  bronchial  pneumonia. 
Defendant,  deeming  it  necessary  to  remove 
an  accumulation  of  matter  which  Itad  formed 
on  the  inside  of  the  body  of  the  infant  as- 
sisted by  two  other  surgeons  whom  he  called 
with  the  assent  of  plaintiff,  made  an  Incision 
rather  under  the  arm  and  toward  the  back 
of  the  infant  This  was  done  March  6th  at 
a  hospital.  The  child  was  taken  home  March 
15th  and  was  there  under  the  care  of  defend- 
ant who  from  time  to  time  inserted  a  rubber 
tube  into  the  wound  for  the  purpose  of  drain- 
ing it  It  appears  that  defendant  inserting 
a  tube,  "anchored"  it  by  sticking  safety  pin 
in  the  tube  and  through  the  skin  of  the  cliild. 
The  plaintiff  protesting  against  this,  the  pin- 
ning to  the  skin  was  discontinued.  Four  or 
five  days  after  the  baby  had  been  taken  borne 
his  fever  disappeared — left  him — he  was  get- 
ting along  nicely — "getting  along  fine,  get- 
ting along  nicely,"  said  defendant  to  the  fa- 
ther. He  "played  around,"  took  nourishment 
and  was  gaining  flesh;  was  "a  stout  Uttle 
baby,"  said  the  nurse,  before  and  after  the 
first  operation  and  until  shortly  after  April 
13th.  About  April  13th  defendant  placed  a 
rubber  in  the  wound,  not  securing  it  That 
night  he  was  at  plaintiff's  home,  took  supper 
with  him  and  after  supper  went  upstairs 
where  the  baby  was,  and  when  he  came  down 
told  plaintiff  that  the  tube  had  dropped  into 
the  baby  and  that  they  would  have  to  oper- 
ate right  away  and  get  the  tube  out  Plain- 
tiff doubting  this,  they  searched  all  over  tbe 
premises  in  an  effort  to  find  the  tube,  as  tbe 
baby  had  been  all  over  the  house  that  day,  up 
and  down  stairs.  Plaintiff  insisted  on  having 
the  baby  examined  under  X-ray&   Defendant, 
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vrMle  Insisting  tbat  the  tube  was  inside  the 
baby's  body,  said  rubber  would  not  show  un- 
der X-rays  and  that  the  tube  might  be  lying 
back  of  a  rib  and  would  not  show.  On  April 
16tb  defendant,  with  the  assistance  of  the 
same  two  surgeon!:  and  physicians  who  had 
assl.tted  In  the  first  operation,  again  operated 
on  the  intiuit  and  removed  part  of  a  rib  but 
did  not  And  the  tube,  defendant  telling  plain- 
tiff that  they  had  made  a  larger  opening,  had 
taken  out  a  portion  of  the  rib,  and  if  there 
wa-s  any  pus  there  it  was  Iwund  to  come  out ; 
that  the  operation  "didn't  hurt  the  baby"; 
that  it  was  all  right  and  they  were  sure  that 
the  tube  was  not  inside.  The  infant  continu- 
ing to  grow  worse  from  this  time  on,  and 
plaintiff  Insisting  on  the  use  of  the  X-ray» 
that  was  finally  resorted  to  and  with  it  the 
tut>e  was  located  and  removed.  This  occur- 
red April  29th.  The  baby  died  May  7th,  fol- 
lowing. This  was  practically  the  testimony 
for  plaintiff  and  of  the  nurse.  The  X-ray 
plates  and  the  tubes  which  had  been  talcen 
from  the  cavity  of  the  body  of  the  baby  were 
liefore  the  Jury,  the  plates  showing  the 
rubber  tube  lodged  inside,  on  the  latter  a  lot 
of  offensive  matter  which  had  accumulated 
on  and  around  it  The  wound  Itself  had  be- 
come discolored  and  the  odor  from  it  had 
t>ecome  very  offensive.  It  was  in  evidence 
that  while  the  baby  had  apparently  complete- 
ly recovered  from  the  effect  of  the  first  opera- 
tion, he  began  to  faU  after  April  13th,  when 
the  tube  fell  in,  and  gradually  grew  worse, 
becoming  mere  skin  and  bones;  took  no 
nourishment;  had  a  liigh  fever,  and,  as  the 
father  testified,  "lay  like  a  stone,"  until  he 
died. 

Defendant  introduced  no  testimony  but 
rested  on  his  demurrer. 

While  the  learned  counsel  foj:  apptdlant 
makes  nine  assignments  of  error,  his  brief  and 
argument  are  confined  to  five  propositions. 

[2]  First,  that  a  physician  cannot  be  held 
for  an  honest  error  of  Judgment,  a  mistake 
in  matters  of  doubt,  or  an  uncertainty,  and 
where  he  uses  a  recognized  system  of  treat- 
ment, he  '  is  not  negligent.  These  proposi- 
tions are  undoubtedly  correct  The  difticulty, 
however,  is  that  there  is  no  evidence  here  on 
the  part  of  defendant  tending  to  show  an 
honest  error  of  Judgment  or  a  mistake  in 
matters  of  doubt,  or  an  uncertainty,  or  that 
defendant  used  a  recognized  system  of  treat- 
ment. The  father,  plaintiff  here,  and  a 
nurse,  who  had  had  charge  of  the  infant 
from  the  time  of  its  first  sickness  tmtil  its 
death,  gave  all  the  testimony  In  the  case, 
apart  from  that  relating  to  the  taking  of 
the  X-ray  picture,  and  we  have  given  a  very 
brief  sketch  of  their  testimony.  Defendant 
introduced  no  testimony.  So  that  it  was  on 
the  testimony  given  by  the  plaintiff  and  the 
nurse  that  the  Jury  were  to  determine  wheth- 
er the  defendant  acted  In  a  negligent,  or 
BklUful  and  proper  manner.  With  that  testi- 
mony before  it,  although  unaided  by  profes- 
sional expert  evidence,  the  Jury,  as  intelli- 


gent men,  were  competent  to  say  whether  the 
conduct  of  defendant  was  proper.  The  neg- 
ligence charged  is  the  insertion  of  a  rubber 
tube  in  the  wound  and  leaving  it  there  un- 
secured, so  that  it  slipped  inside  of  the  body ; 
that  is  the  primary  negligence  charged ;  then 
follows  the  charge  that  this  tube  was  allow- 
ed to  remain  in  the  cavity  so  long  that  death 
resulted  when  it  was  finally  removed. 
Whether  these  were  acts  of  negligence,  was 
for  the  Jury.  Whether  these  acts  were  the 
proximate  cause  of  the  death  was  within  the 
competency  and  intelligence  of  the  Jury  to 
determine.  No  professional — ^no  opinion — 
evidence  was  necessary,  so  far  as  plaintiff's 
case  was  concerned.  If  these  matters  were 
not  the  cause,  if  defendant's  conduct  was 
tliat  of  a  reasonably  skillful  surgeon  and  phy- 
sician, it  was  for  him  to  have  irat  in  his 
proof.  The  facts  in  evidence,  if  believed  by 
the  Jury,  were  of  suBldent  probative  force  to 
warrant  the  Jury  in  holding  defendant  liable 
for  the  negligence  charged,  if  those  facts  were 
undisputed.  On  them  the  Jury  had  a  right  to 
infer  that  the  immediate  and  proximate  cause 
of  death  was  the  slipping  Into  the  open 
wound,  and  then  into  the  cavity  of  the  chest 
or  body,  of  this  unsecured  rubber  tube,  and 
then  leaving  it  there  for  the  time  shown. 

It  is  said  by  the  Kansas  City  Court  of  Ap- 
peals in  Fields  v.  Metropolitan  St.  Ry.  Co., 
169  Mo.  App.  624,  loe.  clt  63.3,  155  S.  W.  845, 
that  where  the  evid^ice  shows  that  before 
an  Injury  the  party  injured  was  a  healthy, 
strong  person  and  that  a  short  time  after 
the  accident  he  began  to  exhibit  signs  of 
nervous  shock  and  of  severe  Internal  in- 
juries, that  the  Jury  was  entitled  to  draw  the 
conclusion  that  the  negligence  of  the  defend- 
ant had  transformed  a  healthy  person  into  a 
hopeless  invalid.  That,  says  the  court,  is  but 
a  statement  of  a  proposition  so  well  estab- 
lished, that  the  Jury  had  a  right  to  draw  all 
rensonable  inference  and  conclusions  from 
the  testimony  before  them  and  apply  it  to 
the  facts  in  the  case. 

[3]  In  the  case  at  bar  we  have  an,  infant, 
who  when  taken  in  hand  by  the  physician 
was  suffering  wjth  what  Is  said  to  have  l>een 
bronchial  pneumonia.  The  defendant  operat- 
ed on  him  and  treated  him  for  that  and  ac- 
cording to  the  defendant  the  infant  was  in 
a  fair  way  of  recovering  his  normal  condi- 
tion. In  the  further  course  of  that  treat- 
ment, however,  the  physician  Inserted  a  rub- 
ber tube,  without  securing  it  and  it  slipped 
into  the  cavity  of  the  body,  lodged  there  and 
remained  there  until  removed  in  the  course 
of  a  third  operation  upon  the  body  of  the 
child  and  when  removed  was  found  to  be 
coated  over  with  foreign  matter.  During  all 
the  time  of  its  presence,  in  fact  from  the 
time  it  dropped  from  sight,  and,  as  subse- 
quently proved,  fell  inside  the  Iwdy  of  the 
infant,  the  latter  wasted  away  until  he  died. 
We  do  not  believe  that  on  such  facts  any 
Jury  would  say  that  the  acts  of  defendant 
were  not  negligence,  no  matter  how  many  ex- 
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pert  professional  genttemen  might  have  tes- 
tified to  the  contrary.  The  defendant  held 
himself  out  as  a  physician,  undertook,  for 
pay,  the  care  and  treatment  of  this  little 
baby,  and  he  owed  it  and  its  father  careful 
and  skillful  treatment 

The  demurrer  of  the  defendant  to  the  evi- 
dence was  properly  overruled. 

Learned  counsel  for  appellant  attack  the 
instructions  given  at  the  instance  of  plain- 
tiff, claiming,  among  other  things,  that  the 
first  places  too  great  a  burden  upon  defend- 
ant, assumes  negligence  and  places  the  bur- 
den of  proof  upon  him  to  show  that  he  was 
not,  it  being  claimed  that  there  was  no  evi- 
dence submitted  to  the  Jury  upon  which  to 
base  negligence  in  not  discovering  the  tube 
inside  the  body  of  the  child,  and  that  the  in- 
struction allows  the  Jury  to  speculate  upon 
and  find  defendant  negligent  with  respect  to 
an  operation  upon  the  child  in  regard  to 
which  there  is  no  allegation  in  the  petition. 
We  do  not  think  this  instruction  Is  suscepti- 
ble of  this  criticism.  It  is  a  very  long  in- 
struction and  it  is  unnecessary  to  set  it  out, 
but  we  hold  it  was  a  fair  presentation  of  the 
law  of  the  case,  as  far  as  it  went. 

[4]  It  is  further  urged  that  the  second  in- 
struction given  at  the  Instance  of  plaintiff  Is 
erroneous  as  inconsistent  with  and  contra- 
dictory to  the  first,  and  is  too  general,  in 
that  It  permits  a  less  amount  of  proof  than  a 
preponderance  of  evidence  as  a  basis  for 
plaintiff's  recovery.  We  see  no  inconsistency 
between  these  instructions.  If  it  was  a  fact 
that  it  was  too  general,  that  was  an  error  of 
nondlrection,  not  of  misdirection,  and  should 
have  been  corrected  by  the  Instructions  asked 
on  behalf  of  defendant.  Furthermore,  the 
matter  of  preponderance  of  evidence  was  ful- 
ly covered  by  an  Instruction  given  at  the  In- 
stance of  defendant  hereafter  set  out. 

The  third  instruction,  also  challenged,  and 
in  fact  the  second  instruction  and  part  of 
the  first  given  at  the  Instance  of  plaintiff, 
are  practically  reproductions  of  the  instruc- 
tions given  in  Wheeler  v.  Bowleg,  163  Mo. 
398,  63  S.  W.  675,  as  a  comparison  of  these 
instructions  with  those  given  in  that  case 
shows.  Of  the  instructions  In  Wheeler  v. 
Bowles  our  Supreme  Court  said  that  it  had 
"rarely  found  a  fairer  set  of  instructions  in 
a  negligence  case." 

At  the  instance  of  defendant  the  court 
gave  instructions  numbered  5,  6,  7  and  8, 
which  in  connection  with  the  instructions 
given  by  the  court  for  plaintiff,  we  think  pre- 
sented the  case  to  the  Jury  in  a  very  fair 
way.  This  is  particularly  so  of  instruction 
No.  7,  given  at  the  instance  of  defendant, 
which  was  to  the  effect  tliat  the  plaintiff  must 
show  "by  a  preponderance  of  the  testimony, 
that  is,  by  the  greater  weight  of  the  testi- 
mony to  your  reasonable  satisfaction,  that 
the  death  of  the  child  was  due  to  the  leav- 
ing of  the  drainage  tube  in  the  body  and  the 
necessity  for  the  other  operations  by  reason 


of  so  leaving  of  said  drainage  tube  in  the 
body,  and  not  from  any  other  cause;  and 
if  yon  find  and  believe  from  the  testimony 
that  the  child  died  from  any  other  cause 
than  those  mentioned  in  this  instruction, 
your  verdict  will  be  for  the  defendant" 

The  court  further  told  the  Jury  In  another 
Instruction  given  (No.  8)  at  the  instance  of 
defendant  that  defendant  was  not  "responsi- 
ble in  damages  to  plaintiff  for  errors  in  Judg- 
ment, or  mere  mistakes  in  matters  of  doubt 
or  uncertainty,  provided  that  he  exercised 
and  used,  in  the  operation  performed  upon 
the  child,  and  at  which  he  assisted,  such  rea- 
sonable skill  and  care  as  is  ordinarily  exer- 
cised by  those  who  practice  under  like  con- 
ditions; and,  if  defendant  did  exercise  such 
care  and  skill  in  connection  with  the  use  of 
the  drainage  tube  mentioned  in  the  petition, 
then  plaintiff  cannot  recover  against  the  de- 
fendant, and  the  burden  is  on  the  plaintiff, 
before  he  is  entitled  to  recover  against  the 
defendant  to  establish  by  the  greater  weight 
of  the  evidence  that  the  defendant  did  not  ex- 
ercise such  care  and  skill  in  the  use  of  said 
drainage  tube."  We  think  that  these  in- 
structions given  at  the  instance  of  defendant 
in  connection  with  those  given  at  tlie  in- 
stance of  plaintiff,  cured  the  very  points  of 
objection  defendant  makes  to  the  instructions 
given  at  the  instance  of  plaintiff.  With 
these  instructions  before  it  which  presom- 
ably,  as  they  were  asked  by  defendant  must 
be  held  to  be  based  upon  evidence  in  the 
case,  we  fail  to  find  any  error  in  the  matter 
of  instructions,  or  in  the  verdict 

[t]  The  petition  is  attacked  as  fatally  de- 
fective in  that  it  does  not  allege  specific 
grounds — acts — of  negligence;  does  not  set 
out  how  and  in  what  manner  the  tube  was 
negligently  inserted  in  the  body  of  the  diild, 
nor  specifically  state  what  means,  treatment 
or  operation  could  have  been  used  or  per- 
formed to  discover  the  tube  in  the  body. 
These  are  not  defects — if  such — which  can 
be  reached  by  demurrer.  The  petition  is  am- 
ply suffid^it  to  sustain  the  verdict  and  Judg- 
ment. 

This  covers  all  the  points  that  are  argoed 
in  the  brief  of  learned  counsel  for  appellant 
We  confine  our  attention  to  their  couslders- 
tion. 

Finding  no  reversible  error,  the  Judgment 
of  the  circuit  court  should  be  and  is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


HANNA  V.  BUFORD.     (No.  14347.) 
(St  Louis  Court  of  Appeals.     MissourL    June 

8,  1915.) 
1.  EviDERcn:  <Ss»461  —  Pabol  Evidknck  - 

Quitclaim  Deed  of  Timber. 

In  an  action  for  cuttin);  and  removing  tim- 
ber conveyed  to  defendant  by  a  quitclaim  deed 
with  six  years  for  removal,  testimony  of  de- 
fendant that  he  understood   that  he  had  that 
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time  to  remove  the  timber  after  he  started  to 
do  so,  instead  of  such  time  from  the  date  of 
the  instrument,  was  incompetent 

|Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  2129-2133 ;   Dec.  Dig.  «=s>461.] 

2.  Loos  AND  LOOOINO  «=»3— SALES  AND  CON- 
VEYANCE—BrFICT—TlMS  FOB  Removal. 
A  deed  executed  January  15,  1902,  quit- 
claiming the  standing  timber  on  the  lots  de- 
scribed, with  the  privilege  of  entry  and  removal 
for  six  years,  passed  title  to  the  timber,  de- 
feasible as  to  such  of  it  as  was  not  removed  by 
tlie  purchaser  within  that  time,  without  any 
reJisonable  time  beyond  such  time,  so  that, 
where  the  purchaser  entered  and  removed  tim- 
ber after  such  period,  he  was  liable  to  the  sell- 
er for  its  value. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §$  6-12 ;    Dec.  Dig.  <S=>3.] 

Appeal  from  Circuit  Court,  Reynolds  Coun- 
ty;  B.  M.  Dearing,  Judge. 

Action  by  W.  P.  Hanna  against  J.  H.  Bu- 
ford.  Judgment  for  defendant,  and  plalntUt 
appeals.    Reversed  and  remanded. 

J.  H.  Keith,  of  CentervlUe,  for  appellant 
C.  M.  Buford,  of  CentervlUe,  J.  B.  Daniel,  of 
Piedmont,  and  Arthur  T.  Brewster,  of  Poplar 
Bluff,  for  respondent. 

REYNOLDS,  P.  J.  This  Is  an  action 
which  at  common  law  would  be  called  an  ac- 
tion de  bonis  asportatis.  By  deed  dated  Jan- 
uary 15,  1902,  wherein  plaintiff  Hanna,  a 
single  man,  la  named  as  party  of  the  first 
part,  and  the  defendant  Buford,  as  parts  ot 
the  second  part,  it  Is  recited  that: 

"In  consideration  of  the  sum  of  $190,  to  bim 
paid  by  the  said  party  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged,  the 
party  of  the  lirst  part  does,  "by  these  presents 
remiae,  release  and  forever  quitclaim  unto  tiie 
said  party  of  the  second  part,  the  timber  on 
the  following  described  lots  [describing  the  land 
as  in  Reynolds  county]  with  the  privilege  of 
entering  upon  said  land  with  men,  wagons  and 
teams  for  the  purpose  of  cutting  and  removing 
snid  timber  therefrom  for  a  period  of  6  years. 
To  have  and  to  hold  the  same,  with  all  the 
riffhts,  immnnitieSj  privileges  and  appurtenanc- 
es thereto  belonging,  unto  the  said  part?  of 
the  second  part  and  his  heirs  and  assigns  for- 
ever; so  that  neither  the  said  party  of  the  first 
part,  nor  his  heirs,  nor  any  other  person  or 
persons  for  him  or  in  his  name  or  behalf,  shall 
or  will  hereafter  claim  or  demand  any  right  or 
title  to  the  aforesaid  timber,  or  any  part  there- 
of, but  they  and  every  of  them  shall  by  these 
presents  be  excluded  and  forever  barred." 

This  deed  Is  the  ordinary  form  of  qnlt- 
claim  deed  in  use  in  our  state  for  the  con- 
veyance of  land. 

The  defendant  never  entered  upon  the  land 
nor  cut  any  timber  therefrom  until  the  year 
1912,  that  is,  10  years  after  the  execution 
of  this  deed  and  four  years  after  the  expira- 
tion of  the  6  years  limit  in  it,  when  In  1912 
he  entered  upon  the  land  and  cut  and  remov- 
ed all  the  merchantable  standing  timber  from 
it.  Whereupon  plaintiff  brought  this  action 
for  tbe  value  of  the  timber. 

At  a  trial  before  the  court  and  a  jury  there 
was  a  verdict  and  Judgment  for  defendant, 
from  which  plaintiff  has  duly  appealed. 


The  plaintiff  asked  the  court  to  give  an 
instruction  to  tbe  effect  that  if  they  believed 
and  found  from  the  evidence  that  defendant, 
by  himself  or  agents,  and  without  the  lawful 
authority  of  plaintiff,  entered  upon  the  land 
described  during  the  year  1912,  and  then  and 
there  cut  down  timber  standing  and  growing 
thereon  and  converte<l  the  same  to  his  own 
use,  the  Jury  should  find  for  plaintiff  in  such 
sum  as  they  may  believe  and  find  from  tbe 
evidence  that  the  timber  so  taken  is  worth, 
not  to  exceed  the  sum  of  $1,440,  tbe  instruc- 
tion proceeding: 

"And  the  jury  are  further  instructed  that 
if  you  believe  and  find  from  the  evidence  in 
this  cane  that  the  defendant  purcliased  said 
timber  from  the  plaintiff  and  removed  the  same 
within  the  time  specified  in  the  agreement  with 
plaintiff,  then  and  in  that  event  you  will  find 
the  issues  for  the  defendant" 

,  The  court  refused  to  give  this  Instruction 
as  asked  but  over  the  objection  and  excep- 
tion of  plaintiff  inserted  in  the  second  clause 
of  it  the  words  "or  within  a  reasonable  time 
thereafter,"  so  that  that  clause  read  "and 
removed  the  same  witliin  the  time  specified  in 
the  agreement  with  the  plaintiff,  or  within 
a  reasonable  time  thereafter,  then  and  in  that 
event  you  will  find  the  issues  for  tbe  de- 
fendant." 

[1]  During  the  course  of  the  trial  defend- 
ant having  been  placed  on  the  stand  as  a  wit- 
ness by  plaintiff  was  nsked  on  croRs-examina- 
tion  by  his  counsel  if  he  had  cut  any  timber 
on  the  land  before  1012.  He  answered  that 
he  had  not.  He  was  then  asked  to  state  to 
the  court  why  he  did  not  cut  it  sooner.  This 
was  objected  to  and,  the  objection  being 
overruled,  the  witness  answered  that  he  bad 
cut  the  timber  when  he  had  "got  around  in 
shape  to  cut  it."  He  was  also  asked  and  per- 
mitted to  answer  what  his  understanding 
was  of  the  deed  at  the  time  he  paid  the  mon- 
ey and  received  it  as  to  when  the  timber 
was  to  be  removed,  and  he  answered  tliat 
his  understanding  was  that  he  had  6  years 
to  remove  the  timber,  not  from  tbe  date  of 
that  instrument  but  when  he  got  ready; 
that  he  thought  be  had  6  years  to  cut  and  re- 
move the  timber.  That  question  was  also 
objected  to  and  the  objection  overruled. 
Very  clearly  this  was  Incompetent  testimony 
and  should  not  have  been  admitted  and  its 
admission  would  call  for  reversal. 

[2]  Over  and  above  that,  however,  and  the 
real  question  in  the  case  is  as  to  the  altera- 
tion made  by  the  court  in  the  Instruction 
asked  by  plaintiff,  by  the  court  inserting  the 
words  "or  within  a  reasonable  time  there- 
after." 

There  is  some  diversity  of  opinion  among 
tbe  courts  of  the  several  states  as  to  the  ef- 
fect of  a  deed  of  the  kind  before  us.  We 
have  no  Missouri  decision  directly  In  point 
The  one  nearest  to  it  is  that  of  Hubbard  v. 
Burton,  75  Mo.  65,  an  action  in  replevin. 
In  that  case  tbe  contract  between  the  par- 
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ties  was  evidenced  by  a  memorandnm  in 
writing,  under  which  the  party  of  the  first 
part  agreed  with  the  party  of  the  second 
part  that  the  party  of  the  second  part  "may 
enter  upon  her  land,  being  90  acres  of  the 
farm  of  Gabriel  Alexander,  deceased,  •  •  • 
and  cut  all  of  the  white-oak,  burr-oalc,  Span- 
ish-oak, elm  and  walnut  that  is  upon  said 
land,  and  remove  said  timber,  within  12 
months  from  this  date,"  it  being  recited  that 
the  party  of  the  second  part  had  agreed  to 
pay  so  much  cash  in  hand  and  stipulated 
amounts  at  times  following.  The  assignee  of 
the  vendee  in  the  deed  was  plaintiff  and  the 
assignee  of  the  vendor  defendant,  the  latter 
refusing  to  allow  the  former  to  enter  after 
expiration  of  the  time  named  and  remove 
timber  cut  within  that  time  but  not  removed, 
whereupon  the  former  brought  replevin  for 
the  timber  which  bad  l>een  cut  but  not  re- 
moved. Referring  to  the  contract.  Judge 
Henry,  who  delivered  the  opinion  of  our 
Supreme  Court,  says  (loc.  dt  67)  : 

"The  only  question  which  it  is  necessary  to 
determine  relates  to  the  proper  construction  of 
the  contract  between  Miss  Alexander  and  Jeff- 
ries (the  vendee) :  'All  of  the  timber  not  re- 
moved from  said  land  within  12  months,  wheth- 
er cut  or  standing,  is  to  be  the  property  of  the 
said  Mary  J.  Alexander.'  We  have  no  doubt 
that  any  trees  standing,  or  felled,  and  lying  in 
their  natural  state  upon  the  land,  after  the  ex- 
piration of  12  months  from  the  date  of  the  con- 
tract, would  belong  to  the  vendor." 

While  this  case  is  not  exactly  in  point,  we 
think  its  principle  is  here  applicable.  Look- 
ing at  authorities  elsewhere,  particularly  to 
decisions  by  the  courts  of  what  we  Imow  to 
be  the  great  timber  states,  we  find  that  this 
decision  of  our  Supreme  Court  Is  In  line 
with  the  vast  majority  of  them.  So  the  pre- 
vailing rule  is  stated  by  tlie  compiler  of  47 
L.  R.  A.  (N.  S.),  at  page  883,  annotating  the 
case  of  Wimbrow  v.  Morris,  118  Md.  91,  84 
AtL  238,  in  which  the  contrary  doctrine  is 
held,  that  learned  court  holding  that  where 
a  sale  of  timber  is  as  a  sale  of  chattels,  the 
mere  failure  to  remove  from  the  land,  within 
the  time  specified  for  ingress  and  egress,  of 
logs  which  have  been  cut  under  a  reserva- 
tion of  title,  in  a  sale  of  the  real  estate,  will 
not  forfeit  the  title  to  the  logs.  The  anno- 
tator,  while  giving  this  Maryland  decision, 
says,  in  bis  notes  to  it: 

"The  general  rule  is  that  the  sale  of  the  tim- 
ber on  a  certain  tract  of  land  to  be  removed 
within  a  given  length  of  time  is  a  sale  of  only 
80  much  timber  as  is  cut  and  removed  within 
that  time ;  and  in  the  case  of  timber  reserved 
in  the  grant  of  the  land  the  grantor  is  entitled 
to  take  only  so  much  timber  as  he  may  cut 
and  remove  within  the  time  specified.  It  is  to 
be  observed  that  in  some  of  these  cases,  the 
view  is  taken  that  the  title  did  not  pass,  while 
the  majority  take  the  view  that  although  the 
title  passed,  it  was  subject  to  defeasance  by 
failure  to  remove  the  timber  within  the  time 
speciiied.  This  rule  has  been  held,  either  ex- 
pressly or  by  implication,  in  a  large  number  of 
cases." 

Here  follows  citation  of  cases  by  the  Unit- 
ed States  Circuit  Court  for  the  Northern  Dis- 
trict of  Florida  (following  the  Florida  Su- 


preme Court),  and  by  the  courts  of  Georgia, 
Iowa,  Kentucky,  Louisiana,  Maine,  Massa- 
chusetts, Michigan,  Mississippi,  New  York, 
North  Carolina,  Ohio,  Oregon,  Pennsylvania, 
South  Carolina,  Tennessee,  Texas,  Washing- 
ton, West  Virginia  and  Wisconslii.-  As  oppos- 
ed to  these  are  decisions  in  the  courts  of  Ala- 
bama, Maryland,  New  Hampshire  and  possi- 
bly one  or  two  others. 

The  Canadian  decisions  are  In  line  with 
the  majority  of  those  of  our  American  courts. 
Thus  in  the  Common  Pleas  Division  of  the 
High  Court  of  Justice  for  Ontario,  In  the 
case  of  Stelnhoff  v.  McRae,  13  Out  546,  it 
is  held  that  the  effect  of  the  condition  in 
the  contract  that  the  timber  was  to  be  remov- 
ed within  2  years  was  to  limit  the  right  of 
removal  to  that  time;  that  the  right  to  the 
trees  or  timt>er  that  was  so  given  to  the  ven- 
dee by  the  agreement  "was  only  to  have  the 
right  to  cut  and  remove  the  timber  within 
the  2  years  from  the  date  of  the  agreement" 
This  case  was  decided  on  the  authority  of 
Johnston  v.  Shortreed  (Q.  B.  Div.)  12  Ont 
633.  There  the  agreement  of  sale  and  pur- 
chase of  merchantable  pine  on  certain  de- 
scribed property  contained  a  clause  which 
read: 

"Provided,  however,  that  the  said  timber  and 
logs  shall  be  cut  and  removed  off  said  lot  on 
or  before  the  4th  day  of  April,  1884." 

The  Court  of  Queen's  Bench  for  Ontario 
held  that  this  agreement  could  not  be  con- 
sidered as  an  absolute  grant  of  the  pine  trees 
suitable  for  ttie  business  of  the  grantee  sub- 
ject to  a  Covenant  by  them  to  cut  and  re- 
more  the  trees  within  10  days  but  that  it 
was  a  grant  of  the  pine  subject  to  the  con- 
dition that  the  timber  and  logs  should  be 
cut  and  removed  off  the  property  on  or  before 
the  day  named. 

A  very  recent  case.  Bond  v.  Ungerecht,  129 
Tenn.  631,  167  S.  W.  1116,  Jm  R.  A.  1915A, 
571,  presents  the  principle  upon  which  tlie 
majority  of  the  courts  proceed  so  clearly,  that 
we  venture  to  copy  what  Mr.  Justice  Wil- 
liams has  there  said  as  meeting  our  own 
views.  It  was  an  action  to  recover  of  de- 
fendants a  number  of  logs  which  it  was  alleg- 
ed were  wrongfully  cut  on  the  land  of  the 
complainant  The  complainant  had  conveyed 
standing  timber  to  defendants*  assignor,  by 
deed  dated  November  3,  1905.  The  deed  re- 
cited that  complainant,  in  consideration  of 
15,000  cash — 

"  'have  sold  and  do  hereby  transfer  and  convey 
unto  said  Hatchie  Manufacturing  Company 
(assignor  of  defendants)  all  of  the  timber  of 
every  kind  and  description  (on  tract  of  land, 
described). 

"  'To  have  and  to  hold  all  of  said  timber,  unto 
said  Hatchie  Manufacturing  Company,  and  ita 
assigns  forever.  [Here  are  inserted  covenants 
of  seisin,  unincumbrance  and  general  warranty.} 

"  'It  Is  expressly  understood  and  agreed  by 
the  parties  hereto,  that  said  Hatchie  Manufac- 
turing Company,  and  its  assigns,  are  to  be  al- 
lowed five  (5)  years,  but  not  longer,  from  tbi> 
date,  to  cut  and  remove  from  said  land  the 
timber  hereinbefore  sold  and  conveyed.'  *  •  * 
The  primary  contention  of  defendants  is  that  by 
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the  deed  the  grantee  took  an  absolute  and  in- 
defeasible title  to  the  timber,  bo  that  regardless 
of  the  time  limit  the  trees  were  subject  to  be 
cut  and  removed  at  will  on  payment  of  damages 
done  to  the  lands  of  complainant  on  which  the 
timber  or  logs  were,  in  any  effort  to  remove 
the  same."  , 

Citing  Carson  v.  lAimber  Co.,  108  Tenn. 
681,  69  S.  W.  320,  and  Box  Co.  y.  Moore,  114 
Tenn.  596,  87  S.  W.  415,  as  cases  in  which 
tms  point  was  not  distinctly  decided,  Mr.  Jus- 
tice Williams  continues: 

"The  authorities  cited  and  reviewed  in  those 
cases  need  not  be  recanvassed  in  this  opinion. 
A  large  number  of  decisions  on  the  subject  in 
other  jurisdictions  have  been  reported  since  the 
dates  of  those  decisions,  and,  while  the  lack 
of  harmony  in  the  cases  has  not  passed,  the 
decided  trend  of  the  recent  authorities  is  to- 
wards the  view  signified  in  our  two  cases  re- 
ferred to,  and  now  by  us  held  to  be  applicable 
to  the  deed  in  contest. 

"A  typical  and  leading  case  relied  upon  by 
the  defendants  is  that  of  C.  W.  Zimmerman 
Mfg.  Co.  V.  Daffin,  149  Ala.  380,  42  South.  858, 
9  L.  R.  A.  (N.  S.)  663,  123  Am.  St.  Rep.  58,  in 
which  the  deed  was  almost  identical  with  the 
one  we  have  under  review.  It  was  there  held 
that  the  deed  vested  a  title  in  the  trees  in  the 
grantee,  not  forfeited  by  a  failure  to  remove 
the  timber  within  the  time  limited ;  that  the 
provision  allowing  a  period  of  years  within 
which  to  cut  and  remove  the  timber  conveyed 
is  to  be  treated  as  a  covenant  to  cut  and  re- 
move on  the  part  of  the  grantee,  who  could  still 
enter  and  remove  the  timber  at  his  pleasure, 
being  liable  to  the  grantor  for  such  damages 
to  the  freehold  as  he  should  cause  in  so  doing; 
and  that  the  grantor  would  also  have  a  right 
of  action  against  the  grantee  for  a  breach  of 
the  covenant  in  not  removing  as  agreed.  Other 
recent  cases  in  accord  with  that  view  are  col- 
lected by  the  annotator  in  notes  to  U.  S.  Coal 
&  Oil  Co.  V.  Harrison,  71  W.  Va.  217,  76  S. 
E.  346.  in  47  L.  B.  A.  (N.  S.)  871,  along  with 
the  cases  contra. 

"In  our  view,  in  this  Alabama  case  and  other 
cases  cited  by  the  defendants,  the  contract  is 
construed  technically  and  in  a  way  to  lead 
to  results  in  declared  rights  that  are  inequitable 
and  in  remedies  that  are  inadequate.  The 
soundness  of  a  construction  that  gives  rise  to 
so  many  and  such  remedies  on  breach  of  the 
contract  may  well  be  doubted.  Some  of  the 
courts  holding  to  the  doctrine  of  indefeasible 
title  declare  that,  although  the  grantee  does 
not  lose  his  title  by  failure  to  remove  the  tim- 
ber from  the  land  within  the  period  limited, 
the  court  cannot  give  him  authority  to  enter 
to  remove  after  expiration  of  the  period.  In 
this  view  there  would  be  an  existing  title  bar- 
ren of  right  to  be  enforced  legally,  to  be  enjoyed 
only  by  way  of  a  trespass.  Peirce  v.  Finerty, 
76  N.  H.  38,  76  Atl.  194,  79  Atl.  23,  29  L.  B. 
A.  (N.  S.)  547. 

"The  better  conception  of  the  rights  of  the 
parties  appears  to  us  to  be  that  such  a  deed 
passes  a  title  to  the  timber  which  is  subject 
to  defeasance  as  to  such  of  the  timber  as  is  not 
removed  within  the  time  fixed  for  removal ;  that 
the  title  of  the  grantee  terminates,  except  as 
to  timber  removed,  with  the  termination  of  the 

Santee's  right  of  entry.    As  was  well  said  by 
r.  Justice  Beard  in  Carson  v.  Lumber  Co., 
supra,  under  the  other  rule: 

"  The  standing  timber  may  interfere  with  the 
Use  of  the  soil  by  its  owner,  practically  oust 
him  from  its  control  and  enjoyment,  without'  a 
contract  in  terms  'for  such  extensive  rights. 
The  lumber  company,  claiming  under  the  orig- 
mal  grantees,  purchased  timber  and  the  right 
to  cut  and  remove  it  and  not  land,  and  yet 
ipon  its  contention  *  *  *  it  has  the  right 
(o  use  the  soil  for  sustenance  of  standing  trees, 


and  the  land  as  a  depositary  for  the  cnt,  and 
their  removal,  forever,  if  it  pleases.' 

"An  element  that  may  enter  into  considera- 
tion as  inuring  to  the  benefit  of  the  grantor  is 
the  clearing  of  the  land  for  tillage  in  the  con- 
tracted removal  of  timber,  and  this  advantage 
would  be  lost  to  the  landowner  under  the  doc- 
trine we  discard,  if  it  should  please  the  grantee 
to  leave  the  timber  standing  beyond  the  time 
limit. 

"The  stipulation  allowing  five  years,  but  not 
longer,  to  cut  and  remove  the  timber  from  the 
land,  was  not  complied  with  by  a  mere  cutting. 
A  severance  from  the  soil  is  not  a  removal  from 
the  premises,  and  such  as  has  been  cut  beyond 
the  point  of  such  severance  into  the  form  of 
saw  logs  is  lost  to  the  grantee  if  not  removed 
from  the  land  within  the  allowed  period.  Box 
Co.  V.  Moore,  supra ;  Anderson  v.  Miami  Lum- 
ber Co.,  59  Or.  149,  116  Pac.  1066 ;  Rowan  v. 
Carleton,  100  Miss.  177,  56  South.  329 ;  Hitch 
Lumber  Co.  v.  Brown,  160  N.  C.  281,  75  S. 
E.  714." 

It  will  be  noted  that  the  deed  in  the  Bond 
Case,  after  stating  that  the  grantees  are  to 
be  allowed  five  years  to  cut  and  remove  the 
timber  from  the  land,  following  the  words 
"five  years,"  contains  the  words  "but  not 
longer."  The  deed  before  us  does  not  con- 
tain these  words  "but  not  longer."  We  do 
not  think  the  presence  or  absence  of  these 
words  is  at  all  material.  In  each  ease  a 
definite  period  is  set,  and  in  a  great  majority 
of  cases  where  that  condition  occurs,  it  has 
been  held  that  "a  reasonable"  time  for  re- 
moval is  not  granted;  the  removal  must  be 
within  the  i>eriod  stipulated.  Hence,  the  in- 
sertion by  the  trial  court  of  the  words  "with- 
in a  reasonable  time"  was  error. 

learned  counsel  for  respondent  claim  that 
the  decision  of  many  courts,  particularly 
those  of  Michigan,  sustain  their  contention, 
citing  and  quoting  from  Huron  Land  Co.  v. 
Davison,  131  Mich.  86,  90  N.  W.  1034.  We 
do  not  think  that  case  applicable  here.  The 
deed  there  considered  fixed  no  definite  time 
for  removal  of  the  timber  and  the  court 
held  that  in  such  case  a  reasonable  time  was 
to  be  allowed  as  also  notice  given  to  remove. 
That  is  not  this  case. 

In  Hodges  v.  Buell,  134  Mich.  162,  95  N. 
W.  1078,  with  a  case  before  it  in  which  the 
grantor  "reserves  all  saw  timber  on  said 
land,  with  right  to  enter  upon  and  remove 
same  within  two  years,  also  right  to  build 
roads  across  and  cross  said  land  within  two 
years  from  date,"  that  same  court  held  that 
all  the  timber  standing  on  the  land  after  the 
expiration  of  the  two  years  belonged  to  the 
grantee.  A  very  full  discussion  of  this  ques- 
tion in  all  of  its  various  aspects  will  be  found 
in  the  opinion  in  this  case.  In  line  with  it 
are  Newberry  v.  Chicago  Luml)ering  COk,  154 
Mich.  84,  117  N.  W.  592;  Dye  V.  Bast  Shore 
Woodenware  Co.,  169  Mich.  78,  134  N.  W. 
986 ;  Sullivan  t.  Godkln,  172  Mich.  257.  137 
N.  W.  521. 

The  points  made  by  learned  counsel  for 
respondent  that  the  deed  passed  an  absolute 
title  to  the  timber,  that  whether  a  clause  in 
it  be  a  covenant  of  condition,  that  the  law 
abhors  a  forfeiture,  and  that  in  construing 


Digitized  by 


Google 


666 


177  SOUTHWESTERN  REPORTER 


(Mo. 


a  written  Instrument  each  and  every  part 
should  be  given  effect,  are  met  by  the  decision 
In  Bond  v.  Ungerecht,  supra,  where  It  la 
distinctly  held  that: 

"The  better  conception  of  the  rights  of  the 
parties  appears  to  us  to  be  that  such  a  deed 
passes  a  title  to  the  timber  which  is  subject 
to  defeasance  as  to  such  of  the  timber  as  is  not 
removed  within  the  time  fixed  for  removal; 
that  the  title  of  the  grantee  terminates,  ex- 
cept as  to  timber  removed,  with  the  termina- 
tion of  the  grantee's  right  of  entry." 

Our  conclusion  is  that  the  judgment  in  this 
case  should  be  reversed  and  the  cause  re- 
manded for  such  further  proceedings,  as 
under  the  rule  here  announced,  the  parties 
may  deem  proper  to  take.    It  Is  so  ordered. 

NORTONI  and  ALLBN,  JJ.,  concur. 


ASBTJRY  V.  SHAIN  et  al.     (No.  13937.) 

(St.  Louis  Court  of  Appeals.     Missouri.     June 
8,  1915.    Rehearing  Denied  June  22,  1915.) 

1.  Wills  ®=»440,  457  — Construction  — In- 
tention OF  Testator. 

A  will  is  to  be  interpreted  by  an  examina- 
tion of  the  whole  will,  in  an  attempt  to  arrive 
at  the  intention  of  the  testator,  and  the  tech- 
nical import  of  words  is  not  to  prevail  over  the 
testator's  obvious  intent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.   §§  956,  075;    Dec.  Dig.   «=>440,  457.] 

2.  Wills  «=>75G— Titlb  of  Legatees— Gen- 
eral LBOACr. 

Under  a  will  bequeathing  in  trust  for  tes- 
tator's grandson  notes  and  securities  to  the 
amount  of  $5,000,  to  remain  on  interest  and 
as  fast  as  collected  the  proceeds  to  be  reinvest- 
ed in  loans  at  the  best  rate  of  interest,  and  to 
continue  to  be  so  invested  until  the  grandson 
reached  21,  where  the  inventory  of  testator's 
estate,  exclusive  of  stock  of  a  corporation,  con- 
sisted of  notes  of  the  face  value  of  $12,100,  of 
which  $6,738  bore  7  per  cent,  interest  and 
$5,375  bore  6  per  cent,  interest,  it  was  impos- 
sible to  apply  the  legacy  to  any  specific  notes 
or  securities,  and  the  legacy  was  a  general 
legacy,  within  its  meaning  of  a  pecuniary  leg- 
acy payable  out  of  the  general  assets  of  a  tes- 
tator; one  so  given  as  not  to  amount  to  a  be- 
quest of  a  particular  thing  or  particular  money 
of  the  testator  distinguished  from  others  of 
the  same  kind ;    one  of  quantity,  not  specific. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   g§   1940-1955;    Dec.   Dig.    «='75«.] 

2.  Wills  e=s>753— Title  of  Devisees— "Spe- 
cial OR  Specific  Lxoacy." 

A  "special  or  specific  legacy"  is  a  legacy 
or  gift  by  will  of  a  particular  specific  thing, 
strictly  a  legacy  of  a  particular  chattel,  which 
is  specified  and  distinguished  from  all  other 
chattels  of  the  testator  of  the  same  kind;  a 
legacy  of  a  quantity  of  chattels  described  col- 
lectively. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1939-1944;    Dec.  Dig.  <8=>753. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Special  Legacy;  Spe- 
cific Legacy.] 

4.  Wills  <S=>734— Rianxs  of  Legatees— In- 
terest, 

As  a  general  rule  a  general  legacy  does  not 
bear  interest  until  the  time  fixed  by  law  for 
distribution,  or,  where  the  will  is  contested,  un- 
til after  the  termination  of  the  contest;  but, 
where  interest  is  specifically  made  a  part  of  the 


legacy.  It  is  to  be  allowed  from  the  death  of 
the  testator,  and,  where  some  of  the  notes  de- 
vised drew  6  per  cent,  and  others  7  per  cent, 
the  rate  of  interest  could  only  be  the  legal  rate 
of  6  per  cent.,  and  no  demand  for  such  interest 
was  necessary. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  if  1847-1872;   Dec.  Dig.  «=»734.] 

5.  Trusts  «=»160  —  Testamentary  Trust  — 
Appointment  or  Qualification  of  Trus- 
tee. 

The  fact  that  a  trustee  of  the  notes  and 
securities  constituting  a  general  legacy  was  not 
appointed  until  long  after  the  death  of  the 
testator  was  immaterial,  since  a  trust  never 
fails  by  the  mere  failure  of  appointment  or 
qualification  of  a  trustee. 

[Ed.  Note.— For  other  cases,  see  Tru.sts,  Cent 
Dig.  H  204,  207,  208;    Dec.  Dig.  <S=>160.] 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty ;  Nat  M.  Shelton,  Judge. 

Action  by  Leroy  Asbury,  by  his  trustee,  B. 
B.  Asbury,  against  Ed.  C.  Shaln  and  Marvin 
Dimmitt,  administrators  c.  t.  a.  of  the  estate 
of  John  R.  Jones.  Judgment  for  defendants, 
and  the  trustee  appeals.  Reversed  and  re- 
manded, with  direction  to  enter  up  judgment 
In  favor  of  the  trustee,  etc. 

H.  A.  Wright,  of  Clarence,  R.  S.  Matthews 
ft  Son,  of  Macon,  and  S.  C.  Major,  of  Fay- 
ette, for  appellant  V.  It.  Drain,  of  Shelby- 
vllle,  and  Beiij.  Franklin,  for  respondents. 

REYNOLDS,  P.  J.  One  John  R.  Jones,  by 
the  third  clause  of  his  will,  bequeathed  to 
John  F.  Wood,  In  trust  for  testator's  grand- 
son, Leroy  Asbury, 

"the  sum  of  $5,000,  to  be  loaned  by  said  John 
F.  Wood  at  the  best  rate  of  interest  possible 
and  on  good  security  until  said  Leroy  Asbury 
shall  attain  the  age  of  twenty-one  yeara,  such 
of  tbe  interest  as  said  John  F.  Wood  shall  deem 
necessary  to  be  paid  to  said  Leroy  Asbury  or 
used  for  his  benctit  and  the  interest  not  so  paid 
or  used  to  be  added  to  the  principal  and  loaned 
in  the  same  manner  as  tbe  principal  and  when 
said  Leroy  Asbury  shall  have  attained  the  age 
of  twenty-one  years  said  sum  of  five  thousand 
dollars  with  the  accumulated  interest  to  be 
paid  to  him  by  said  John  F.  Wood." 

By  a  codicil  to  this  will  the  testator  be- 
queathed to  Wood,  In  trust  for  testator's 
grandson,  Asbury, 

"notes  and  securities  to  the  amount  of  $5,000. 
Said  notes  and  securities  to  remain  on  interest 
and  as  fast  as  collected  the  proceeds  to  be  re-in- 
vested in  loans  at  tbe  best  rate  of  interest  and  to 
continue  to  be  so  invested  until  the  said  Leroy 
Asbury  shall  have  attained  the  age  of  twenty- 
one  years  when  said  notes  and  securities  and 
all  new  notes  and  securities  for  proceeds  re- 
invested and  all  cash  proceeds  on  hands  of  such 
old  notes  as  may  have  been  collected  and  not 
re-invested  to  be  turned  over  by  said  John  F. 
Wood  to  said  Leroy  Asbury. 

"If  tbe  said  Leroy  Asbury  shall  have  attained 
the  age  of  twenty-one  years  before  my  death  the 
notes  and  securities  herein  mentioned  and  hereby 
devised  to  said  Leroy  Asbury  to  go  directly 
to  said  Leroy  Asbury  and  vest  in  him  without 
the  intervention  of  a  trustee.  The  said  John 
F.  Wood  shall  use  any  accumulated  interest  for 
the  use  and  benefit  of  said  Leroy  Asbury  and 
all  interest  not  so  used  shall  be  safely  invested 
in  the  same  manner  as  herein  directed  with  re- 
gard to  the  principal. 


«=3For  other  c»s««  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DlgwU  and  Indexes 
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"I  hereby  revoke  item  third  of  my  last  will 
and  testament  to  which  this  is  a  codicil,  so  that 
said  Leroy  Asbury  shall  take,  have  and  hold, 
mia  my  will  only  the  property  mentioned  in 
(bis  codicil." 

The  will  with  its  codicil  was  admitted  to 
probate  In  the  probate  court  but  was  con- 
tested by  Leroy  Asbury,  through  his  next 
friend,  B.  B.  Asbury,  and  the  contest  deter- 
mined in  the  circuit  court  about  May  1, 1912. 
It  appears  that  this  contest  was  settled  un- 
der some  arrangement  as  a  part  of  which 
Leroy  Asbury  was  awarded  $5,000  over  and 
above  the  amount  named  lu  the  will.    Wood, 
the  trustee  named  in  the  will,  refused  to 
qualify  and  from  the  time  of  the  death  of 
Jones  until  June  3,  1912,  there  was  no  person 
appointed  or  who  quallfled  as  trustee  in  his 
place,  but  on  the  latter  date  it  appeared  that 
B.  B.  Asbury  was  appointed  and  qualified. 
On  June  12,  1912,  the  probate  court  of  Shel- 
by county,  having  made  an  order  directing 
the  payment  of  tliis  $5,000  awarded  Leroy 
.\sbury  in  the  settlement  of  the  contest  over 
the  will,  that  sum  was  paid  to  his  trustee 
and  is  not  here  Involved.    But  the  trustee  also 
demanded  that  the  $5,000  mentioned  in  the 
codicil  be  satisfied  by  turning  over  to  him 
interest  bearing  notes  in  that  amount  and 
then  in  the  hands  of  the  administrators,  or 
that  the  administrators  turn  over  to  him  $5,- 
000  and  interest  thereon  from  the  date  of  the 
death  of  the  testator.    The  probate  court  re- 
fused to  make  such  order,  but  ordered  pay- 
ment of  the  $5,000  bequeathed  by  the  codicil, 
without  Interest    This  amount  was  thereup- 
on tendered  to  the  trustee  and  he  accepted  it 
without    remdtting   his    claim    for    interest. 
From  this  action  of  the  probate  court  the 
trustee  appealed  to  the  circuit  court  of  Shel- 
by county. 

In  the  circuit  court,  a  Jury  being  waived, 
the  cause  was  tried  by  the  court,  which,  in 
its  judgment  filed,  held  that  the  legacy  was 
a  general  legacy,  and  that  the  claim  for  in- 
terest upon  the  legacy,  the  legacy  not  hav- 
ing been  payable  or  paid  until  after  the  con- 
clusion of  the  contest  over  the  will,  did  not 
draw  Interest  from  the  date  of  the  death  of 
the  testator;  that  neither  the  legatee  nor  his 
trustee  was  entitled  to  any  Interest  thereon 
pending  the  contest  over  the  will.  The  court 
accordingly  found  in  favor  of  defendants 
and  against  plaintlfF  and  ordered  and  ad- 
Judged  "that  the  defendants  go  hence  and 
that  the  costs  herein  be  taxed  against  plain- 
tiff." From  this  plaintiff  duly  perfected  his 
appeal  to  our  court. 

[1-3]  The  sole  questions  presented  to  us 
are  whether  this  legacy  is  a  general  or  spe- 
cial I^acy  or,  as  sometimes  called,  a  spe- 
cific legacy,  and  whether  it  draws  interest 
It  is  tme  that  a  will  is  to  be  interpreted 
by  an  examination  of  the  whole  will  in  an  at- 
tempt to  arrive  at  the  intention  of  the  tes- 
tator, and  tbat  the  technical  import  of  words 
i«  not  to  prevail  over  the  obvious  intent  of 
the  testator.    But  that  intention  must  not  only 


clearly  appear  but  be  capable  of  being  car- 
ried out  If  the  testator  has  so  framed  his 
will  as  to  make  It  impossible  to  determine 
what  he  Intended,  then  the  court  in  con- 
struing it  must  do  so  in  accordance  with  ac- 
cepted rules  of  interpretatloa  and  as  the  tes- 
tator has  written  it;  the  true  inquiry  is 
not  what  the  testator  meant  to  express,  but 
what  the  words  used  express.  If  it  was  the 
intention  of  this  testator  to  have  made  a  spe- 
dflc  legacy  of  specific  notes,  he  was  unfortu- 
nate in  the  way  in  which  he  carried  out  that 
intention.  By  unmistakable  language  here 
used  he  has  made  a  general  legacy  in  fa- 
vor of  his  grandson  and  not  a  specific  one 
of  specific  notes. 

Mr.  Black,  in  his  Law  Dictionary  (2d  Ed.) 
has  defined  general  and  special  or  specific 
legacies  very  aptly.  He  defines  a  general  leg- 
acy to  be: 

"A  pecuniary  legacy,  payable  out  of  the  gen- 
eral assets  of  a  testator.  *  •  •  One  so  given 
as  not  to  amount  to  a  bequest  of  a  particular 
thing  or  particular  money  of  the  testator,  dis- 
tisguished  from  others  of  the  same  kind;  one 
of  quantity,   not   specific." 

He  defines  a  special  or  specific  legacy  to 
be: 

"A  legacy  or  gift  by  will  of  a  particular  speci- 
fied thing,  as  of  a  horse,  a  piece  of  furniture, 
a  term  of  years,  and  the  like.  Morriss  v.  Gar- 
land, 78  Va.  222.  In  the  strict  sense,  a  legacy 
of  a  particular  chattel,  which  is  specified  and 
distinguished  from  all  other  chattels  of  the  tes- 
tator of  the  same  kind ;  as  of  a  horse  of  a  cer- 
tain color.  A  legacy  of  a  quantity  of  chattels 
described  collectively;  as  a  gift  of  all  the  tes- 
tator's pictures.  Ward,  Leg.  16-18.  A  legacy 
is  general,  where  its  amount  or  value  is  a 
charge  upon  the  general  assets  in  the  hands  of 
the  executors,  and  where,  if  these  are  sufficient 
to  meet  all  the  provisions  in  the  will,  it  must 
be  satisfied;  it  is  specific,  when  it  is  limited 
to  a  particular  thing,  subject,  or  chose  in  ac- 
tion, so  identified  as  to  render  the  bequest  in- 
applicable to  any  other;  as  the  benucst  of  a 
horse,  a  picture,  or  jewel,  or  a  debt  due  from  a 
person  named,  and,  in  special  cases,  even  of  a 
sum  of  money." 

See  also  2  Bouvler's  Law  Diet.   (Bawle's 
Ed.),  where  a  general  legacy  is  defined  as 
"so  Riven  as  not  to  amount  to  a  bequest  of  a 
particular  thing  or  money,  of  a  particular  fund, 
distingoiahed  from  all  others  of  the  same  kind ; 

while  a  specific  legacy  ia  defined  to  be: 

"A  bequest  of  a  specified  part  of  the  testator's 
personal  estate,  distinguished  from  all  others 
of  the  same  kind.  •  *  *  A  specific  legacy 
may  be  of  animals  or  inanimate  things,  pro- 
vided they  are  specified  and  separated  from  all 
other  things,  as  money  in  a  bag,  or  money  mark- 
ed and  so  described:  as,  I  give  two  eagles  to 
A  B,  on  which  are  engraved  the  iuitials  of  my 
name.  *  *  *  If  the  'specific  article  given 
be  not  found  among  the  assets  of  the  testator, 
the  legatee  loses  his  legacy." 

Here  we  have  a  legacy  of  "notes  and  secu- 
rities to  the  amount  of  $5,000."  The  Inventory 
of  the  e.<<tate  of  the  decedent  was  in  evidence 
and  is  before  us.  Exclusive  of  cash,  the  total 
amount  of  personal  property,  consisting  of 
no  shares  of  stock  in  a-  corporation,  and  of 
26  notes,  running  from  $11.6.3  to  $2,6.36.25, 
amounted  in  all  to  $23,114.23.  That  left 
notes  of  the  face  value  of  $12,114.23;    of 
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these  $6,738.43  bore  7  per  cent  Interest  and 
$5,375.80  bore  6  per  cent,  interest  It  Is 
true  that  by  the  codicil  it  Is  provided  that 
the  notes  and  securities  are  to  remain  on  In- 
terest. But  to  which  of  these  several  notes 
can  It  be  said  ^Ith  any  certainty  that  the 
bequest  of  $5,000  in  notes  and  securities  can 
be  applied?  Does  It  apply  to  those  draw- 
ing 6  per  cent  or  those  drawing  7  per  cent? 
Possibly  a  combination  of  notes  could  be 
made  so  as  to  bring  out  the  exact  sum  of 
$5,000,  but  any  such  selection  of  any  particu- 
lar notes  would  be  arbitrary.  Is  this  legacy 
to  be  taken  from  the  stock  in  the  bank? 
The  will  affords  us  no  guide  for  determining 
what  particular  notes  or  securities  the  tes- 
tator intended  to  give.  Therefore,  consider- 
ing the  terms  of  the  will  in  connection  with 
the  estate  which  the  testator  left,  it  Is  Impos- 
sible to  apply  this  legacy  to  any  specific  notes 
or  securities. 

14,  B]  That,  as  a  general  rule,  a  general 
legacy  does  not  bear  Interest  until  the  time 
fixed  by  law  for  distribution,  or  In  case  the 
will  Is  contested,  until  after  the  termina- 
tion of  that  contest,  has  been  determined  by 
our  Supreme  Court  by  the  Kansas  City  Court 
of  Appeals,  and  by  our  court  In  three  cas^ 
which  we  think  settle  the  question  here.  See 
State  ex  rel.  Nichols  v.  Adams,  71  Mo.  620, 
In  re  Estate  Catron,  82  Mo.  App.  416,  and 
Good  Samaritan  Hospital  v.  Misstsslppi  Val- 
ley Trust  Co.,  137  Mo.  App.  179,  117  S.  W. 
637.  But  as  pointed  out  in  those  cases,  es- 
pecially In  the  Catron  Case,  supra,  where,  as 
here,  Interest  is  specifically  made  a  part 
of  the  legacy.  It  is  to  be  allowed  from  the 
date  of  the  death  of  the  testator.  It  was 
clearly  In  contemplation  of  the  testator,  that 
his  grandson  should  receive  Interest  on  the 
fund,  and  that  Interest  is  not  lost  either 
by  the  fact  that  here  is  a  general  and  not 
a  specific  legacy,  or  that  the  will  was  In  con- 
test That  the  bequest  was  to  draw  Interest 
from  the  death  of  the  testator,  is  clear,  for 
Interest  was  a  part  of  the  bequest  In  re 
Estate  Catron,  supra. 

Some  of  these  notes  draw  6  per  cent  and 
others  7  per  cent,  and  as  we  cannot  afllx 
this  legacy  to  any  one  of  them,  the  rate  of  In- 
terest can  only  be  the  legal  rate,  namely  6  per 
cent,  per  annum  from  the  date  of  the  death 
of  the  testator. 

The  fact  that  a  trustee  was  not  appointed 
until  long  after  the  death  of  the  testator  Is 
Immaterial.  A  trust  never  falls  by  the  mere 
failure  of  appointment  or  qualification  of  a 
trustee.  The  will  gave  the  right  to  Interest 
No  demand  was  necessary.  Good  Samaritan 
Hospital  v.  Mississippi  Valley  Trust  Co., 
supra,  137  Mo.  App.  loc.  clt  187,  117  S.  W. 
637. 

The  Judgment  of  the  circuit  court  la  re- 
versed and  the  cause  remanded  with  direc- 
tions to  that  court  to  enter  up  Judgment 
in  favor  of  the  trustee  for  Interest  on  the 


$5,000  at  6  per  cent  from  the  date  of  the 
death  of  the  testator  and  that  the  Judgment 
so  entered  be  certified  by  the  circuit  court  to 
the  probate  court  of  Shelby  county. 

NORTONI  and  ALLEN,  JJ.,  concur. 


WADE  T.   ^VULLIAM   BARR  DRY  GOODS 

CO.     (No.  14648.) 
(St  Louis  CTourt  of  Appeals.    Missouri.     Jane 

8,  1915.) 
Master  and  Skkvant  €=943  —  Actions  for 

Wrongful   Discharge  —   Questions   fob 

Jury. 

In  an  Rction  for  wrongful  discharge  by  a 
department  store  buyer,  defended  on  the  ground 
that  he  had  accepted  jrifts  and  gratuities  from 
H.  &  Co.,  with  whom  he  from  time  to  time  ne- 
gotiated purchases  on  behalf  of  the  store,  the 
evidence  tended  to  prove  that  such  gifts,  all  of 
which  were  given  at  Christmas,  came  to  plain- 
tiff unexpectedly  and  without  solicitation,  and 
were  more  or  less  business  or  social  courtesies, 
arising  out  of  the  social  relations  of  plaintiff 
and  bis  wife  and  the  officers  of  H.  &  Co.,  that 
they  were  of  insignificant  value  as  comnajred 
with  the  amount  of  the  purchases  from  H.  & 
Co.,  that  plaintiff's  orders  practically  confined 
him  to  buying  from  H.  &  Co.,  and  that  defend- 
ant's general  manager  was  so  well  satisfied  with 
plaintiffs  success  in  his  purchases  that  he  made 
plaintiff  a  present  of  substantial  value.  Beld, 
that  it  was  a  question  for  the  jury  whether  the 
giving  and  receipt  of  such  gifts  had  a  tendency 
to  corrupt  plaintiff,  and  turn  him  from  the 
loyal^  he  owed  to  his  employer,  and  the  gifts 
did  not  as  a  matter  of  law  have  that  tendency, 
especially  as  defendant  made  an  issue  of  fact  as 
to  such  question,  by  alleging  in  the  answer  that 
the  acceptance  of  the  presents  without  defend- 
ant's knowledge  was  sufiicient  to  justify  an 
employer,  acting  reasonably,  to  lose  the  confi- 
dence required  and  contemplated  by  the  nature 
of  the  relation,  and  constituted  a  breach  of  the 
contract  of  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  57,  58;  Dec.  Dig.  «=> 
43.] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  Ernest  AVade  against  the  Wil- 
liam Barr  Dry  Goods  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Nagel  &  Kirby,  of  St  Louis,  for  appellant 
David  Goldsmith  and  Sale  &  Sale,  aU  of  St 
Loula,  for  respondent 

REYNOLDS,  P.  J.  Action  for  damages 
for  breach  of  contract  of  employment. 

Alleging  in  his  petition  the  contract  of  em- 
ployment of  plaintiff  by  defendant  for  a  term 
of  one  year  to  end  January  1,  1909,  perform- 
ance by  plaintiff  and  discharge  without  Just 
cause  before  the  end  of  the  term,  plaintiff 
demands   Judgment  for  damages   sustained. 

In  Its  answer,  upon  which  the  case  was 
tried,  defendant  admits  the  employment  of 
plaintiff  as  buyer ;  denies  that  plaintiff  duly 
performed  his  duties  under  the  contract ;  ad- 
mits he  was  discharged  on  Jaly  11, 1908,  bat 
denies  he   was   so   discharged   without  Just 


4=3For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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cause.  Averring  that  beginning  with  the 
jear  1903,  plaintiff  had  continuously  been  In 
tbe  employ  of  defendant  as  buyer,  and  that 
tbe  contract  sued  on  was  a  renewal  of  prior 
contracts.  It  Is  ayerred  that  it  was  the  duty 
and  wlthtn  the  power  of  plaintiff  under  hla 
employment,  to  represent  and  act  for  defend- 
ant In  purchasing,  at  the  terms  and  in  the 
manner  most  advantageous  to  the  defendant, 
goods,  such  as  toys  and  the  like,  required  for 
hla  department,  and  that  the  amount  and 
character  of  goods  to  be  purchased,  the  select- 
ing of  the  dealers  from  whom  they  should  be 
purchased,  and  the  protection  of  the  Interests 
of  defendant  in  all  matters  relating  to  the 
purchase  of  goods  for  that  department  was 
under  his  employment  confided  and  entrust- 
ed to  the  discretion  and  determination  of 
plaintiff ;  that  the  nature  of  his  employment 
required  that  defendant  should  entertain  en- 
tire confidence  that  plaintiff  would  exercise 
the  discretionary  powers  and  duties  so  con- 
fided to  him,  unlnfiuenced  by  any  consider- 
ations except  the  best  interests  of  his  em- 
ployer, It  is  charged  that  during  his  employ- 
ment plaintiff  from  time  to  time  received 
and  accepted,  without  the  knowledge  or  con- 
sent of  defendant,  gifts  and  gratuities  of 
sabstantial  value  from  Hamburger  &  Com- 
pany, with  whom  plaintiff  was  from  tline  to 
time  negotiating  purchases  on  behalf  of  de- 
fendant. That  the  acceptance  and  receipt 
of  said  presents  and  gratuities  by  plaintiff 
without  defendant's  knowledge  or  consent, 
tended  to  impair  the  free  exercise  for  defend- 
ant's benefit  of  the  dlscreti(»iary  powers  bo 
ronflded  and  entrusted  to  plaintiff,  was  de- 
structive and  In  violation  of  the  confidence 
and  trust  reposed  in  plaintiff  by  defendant 
under  said  employment,  was  sufficient  to  Jus- 
tify a  reasonable  person  occupying  the  posi- 
tion of  defendant  as  plaintiff's  employer,  act- 
ing reasonably,  to  lose  the  confidence  requir- 
ed and  contemplated  by  the  nature  of  the 
relation  between  them,  and  constituted  a 
breach  of  the  contract  of  employment  by  the 
plaintiff. 

A  general  denial  of  the  new  matter  plead- 
ed was  filed  in  reply. 

The  case  was  tried  to  the  court  and  a  jury 
and  from  a  verdict  and  judgment  for  plain- 
tiff, defendant  has  appealed. 

This  Is  the  second  appeal  by  defendant. 
See  Wade  v.  Wm.  Barr  Dry  Goods  Co.,  155 
Mo.  App.  405,  134  S.  W.  1084,  for  statement 
and  opinion  on  the  former  appeal. 

The  facts  in  evidence  at  this  second  trial 
follow  very  closely  on  the  lines  of  the  first 
trial,  with  some  additional  evidence  at  this 
Becond  trial.  As  In  the  first  trial  it  appeared 
that  the  presents  made  to  plaintiff  and  his 
wife  by  persons  connected  with  Hamburger 
&  Company  were  Christmas  presents:  that 
tbey  consisted  of  a  box  of  cigars  and  jewelry, 
running  In  value  from  $2.50  to  $20.  Two  of 
the  gifts,  a  necklace  for  his  wife,  value  not 
above  $20,  and  pair  of  sleeve  buttons  for 


himself,  worth  about  $15,  followed  plaLlntUTs 
acts  in  assisting  a  buyer  for  Hamburger  & 
Company,  who  was  in  St  Louis  and  fell  Into 
some  trouble.  Plaintiff  took  care  of  him  and 
furnished  him  money  with  which  to  go  home. 
The  presents  came  the  following  Qiristmas. 

Plaintiff  admitted  that  after  he  had  ceas- 
ed buying  from  Hamburger  &  Company  he 
received  no  more  presents  from  them,  but  ex- 
plained that  Hamburger  ft  Company  had 
gone  out  of  business,  Mr.  Hamburger  and  his 
wife  going  to  Europe,  sending  him  and  his 
wife  Christmas  cards  from  there. 

In  this  latter  trial  it  was  In  evidence  that 
plaintiff's  purchases  of  the  lines  of  goods  in 
which  Hamburger  &  Company  dealt,  includ- 
ing toys,  averaged  from  $50,000  to  $60,000  a 
year.  The  smallest  purchase  from  Hamburg- 
er &  Company  In  any  one  year  that  plaintiff 
was  in  the  employ  of  defendant  was  some- 
thing less  than  $6,000  for  toys,  but  the  gen- 
eral average  for  toys  had  been  from  $10,000 
to  $12,000  a  year.  It  was  also  In  evidence 
at  this  latter  trial  that  one  Allan,  the  gen- 
eral manager  for  defendant,  presented  plain- 
tiff, shortly  after  Christmas  of  1907,  which 
was  the  time  when  he  had  been  presented 
with  cuff  buttons,  and  his  wife  with  a  neck- 
lace by  the  Hamburgers,  with  a  tailor-made 
suit  of  clothes  because  the  season's  sale  of 
toys  by  defendant  that  year,  and  which  plain- 
tiff had  purchased  for  defendant  from  the 
Hamburger  Company,  had  far  exceeded  the 
expectations  of  defendant.  In  this  as  In  the 
former  trial  the  evidence  conflicted  as  to 
whether  plaintiff  had  paid  excessive  prices 
for  the  toys  included  In  his  last  purchase. 
To  meet  the  claim  of  defendant  that  plain- 
tiff failed  in  his  duty  to  defendant  in  that 
he  had  not  called  on  another  firm  before  his 
purchase  from  Hamburger  &  Company,  at 
this  trial  plaintiff  Introduced  evidence  tend- 
ing to  show  that  Borgfeldt  ft  Company  and 
Hamburger  &  Company  were  the  principal 
dealers  in  New  York  in  toys  and  knickknacks 
of  the  quality  and  line  required  by  defendant 
in  its  store;  that  while  there  was  another 
large  dealer  In  toys  there  named  Illfelder, 
that  concern  did  not  sell  to  department  stores 
such  as  that  of  defendant ;  that  It  had  been 
the  constant  practice  of  defendant  to  pur* 
chase  substantially  all  of  its  toys  from  Ham- 
burger &  Company,  not  only  during  the  whole 
time  plaintiff  was  in  defendant's  employ  but 
for  many  years  prior  to  that  employment 
It  was  also  In  evidence  that  when  plaintiff 
first  went  to  New  York  to  purchase  goods  for 
defendant,  Mr.  William  Barr,  who  was  at 
that  time  the  head  of  the  defendant  concern, 
had  told  him  that  he  wished  him  to  be  care- 
ful in  the  character  of  toys  he  bought  for 
their  business  and  that  he  did  not  wish  him 
to  buy  any  from  the  lUfelder  concern,  "be- 
cause they  don't  have  tbe  character  of  toys 
in  keeping  with  our  business;  their  goods 
are  for  a  cheaper  line  of  retail  business." 

At  this  last   trial  plaintiff   asked  no  In- 
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stmctlons  except  one  as  to  the  measure  of 
damages  which  is  not  criticised. 

Defendant  asked  an  instruction  that  plain- 
tiff was  not  entitled  to  recover,  which  the 
court  refused. 

It  also  asked  two  other  instructions,  which 
the  court  refused,  defendant  excepting.  We 
do  not  set  these  out  here  as  counsel  for  ap- 
pellant, in  their  assignment  of  error,  have 
given  the  substance  of  them. 

At  the  instance  of  defendant  the  court  in- 
structed the  jury  to  the  effect  that  If  they 
believed  from  the  evidence  that  plaintiff  was 
In  the  employ  of  defendant  as  buyer  from 
April,  1003,  until  July,  1908,  and  if  they  be- 
lieved from  the  evidence 

"that  it  was  a  part  of  his  duty  as  such  buyer 

to  represent  and  act  for  defendant  in  making 
purchases  from  time  to  time  of  the  require- 
ments of  the  toy  department  of  defendant's 
business,  and  to  exercise  his  judgment  and  dis- 
cretion for  the  benefit  of  bis  employer  in  deal- 
ing with  those  from  whom  such  purchases  were 
made ;  that  while  so  employed  as  such  buyer, 
plaintiff,  without  the  knowledge  or  consent  of 
defendant,  accepted  and  received  from  Ham- 
burger &  Company,  with  whom  he  had  negoti- 
ated and  was  about  to  ne^ntiate  purchases  in 
behalf  of  his  employer,  gifts  or  presents  of  sub- 
stantial value;  and  if  you  believe  that  the  re- 
ceipt and  acceptance  by  plaintiff  of  such  gifts 
under  the  facta  and  circnmatjinces  shown  in 
evidence  would  be  sufficient  to  juatify  a  reason- 
able person  occupying  the  position  of  defendant 
as  plaintiff's  employer,  and  acting  reasonably, 
to  lose  confidence  that  plaintiff  would  exercise 
the  discretionary  powers  and  duties  so  con- 
fided to  him,  uninfluenced  by  any  considerations 
except  the  best  interests  of  the  employer,  then 
the  acceptance  and  receipt  of  such  presents  con- 
stituted a  breach  by  the  plaintiff  of  his  con- 
tract of  employment,  and  your  verdict  will  be 
for  defendant;  and  unless  you  so  find  for  the 
defendant  your  verdict  will  be  for  the  plaintiff." 

Beyond  the  usual  instruction  as  to  the 
number  of  Jurors  necessary  to  concur  in  a 
verdict,  these  are  all  the  instructions  asked 
or  given. 

The  assignments  of  error  are,  first,  that 
the  court  erred  in  refusing  to  give  the  per- 
emptory instructitm  requested  by  defendant 
that  upon  all  the  evidence  plaintiff  was  not 
entitled  to  recover;  second,  that  the  court 
erred  in  refusing  to  instruct  the  Jury  as  re- 
quested by  defendant  that  if  plaintiff,  by  ac- 
cepting presents  from  Hamburger  &  Com- 
pany voluntarily  placed  himself  in  a  position 
where  he  would  be  tempted  not  to  do  his  best 
In  protecting  the  Interests  of  his  employer, 
such  conduct  was  in  violation  of  the  confi- 
dence reposed  In  him  and  Justified  bis  dis- 
charge. 

The  first  assignment,  Involving  the  action 
of  the  trial  court  in  overruling  the  demurrer 
to  the  evidence,  is  untenable  unless  we  are  to 
hold,  as  a  matter  of  law,  and  on  the  theory 
advanced  by  learned  counsel  for  appellant 
in  their  second  assignment,  that  plaintiff, 
respondent  here,  could  not  and  should  not  re- 
cover. 

This  brings  us  to  a  consideration  of  this 
second  assignment,  which  counsel  In  their 
argument  here  put  thus: 


"Can '  an  agent,  entrusted  with  discretionary 

power  in  the  purchasing  of  goods  for  bis  prin- 
cipal's account,  accept,  without  his  principal's 
knowledge  and  consent,  presents  or  gratuities 
of  substantial  value  consistently  with  the  con- 
fidence reposed  in  him?" 

Answering  this  In  the  negative,  it  Is  ar- 
gued by  those  counsel  that  upon  the  admitted 
facts  plaintiff  was  not  entitled  to  recover. 

An  examination  of  the  brief  of  counsel  for 
plaintiff,  as  it  appears  in  the  report  of  the 
case  on  the  former  appeal  (155  Mo.  App. 
page  406,  134  S.  W.  1084),  shows  that  this 
last  proposition  is  practically  the  same  which 
was  urged  by  those  counsel  on  tlrnt  appeal, 
and  is  sought  to  be  supported  by  practically 
the  same  authorities  then  dted  by  them. 

In  the  opinion  In  that  case  we  said  (155 
Mo.  App.  loc.  cit  408,  134  S.  W;  1085),  after 
noting  that  the  evidence  tended  to  prove  that 
the  presents  in  question  came  to  plaintiff 
unexpectedly  and  without  solicitation  and 
were  more  or  less  business  or  social  courte- 
sies arising  out  of  the  social  relations  of 
plaintiff  and  his  wife  and  the  officers  of 
Ilamburger  &  Company,  reciprocated  by 
plaintiff  and  his  wife: 

"The  evidence  on  behalf  of  the  irfaintiff  fur- 
ther tended  to  prove  that  neither  the  friendly 
social  relations  mentioned,  nor  the  presents 
received  by  him,  in  the  slightest  detn'ee  influ- 
enced him  in  his  capacity  as  a  buyer  or  caused 
him  to  buy  from  Hamburger  &  Company,  or  to 
give  them  any  advantage  in  price  or  otherwise 
or  to  falter  in  unswerving  loyalty  to  his  em- 
ployer and  devotion  to  its  interests." 

At  this  last  trial  evidence  of  like  character 
was  again  given,  fortified,  as  we  have  stated, 
by  additional  evidence,  some  of  it  showing 
the  very  insigniflcant  value  of  the  presents 
as  compared  with  the  amount  of  the  pur- 
chases, all  given  at  Christmas;  other  of  it 
showing  that  plaintiff  liad  been  directed  by 
Mr.  Barr  not  to  purchase  of  a  particular 
firm — which  firm  excluded — ^practically  con- 
fined him  to  Hamburger  &  Company;  and 
other  to  the  effect  that  Allan,  the  manager  of 
defendant  firm,  was  so  well  satisfied  with  the 
success  of  plaintiff  in  his  purchases  tliat  be 
made  him  a  present  of  substantial  value. 

Taking  up  the  proposition  of  counsel,  we 
are  not  prepared  to  hold  with  defendant,  as  a 
matter  of  law,  that  the  mere  receipt  by  plain- 
tiff of  these  gifts,  establishes  bis  breach  of 
trust  and  was  not  open  to  explanation.  Ad- 
mit the  fiduciary  character  of  the  trust  re- 
posed by  the  employment ;  admit  the  receipt 
of  the  gifts,  it  would  seem  that  to  warrant 
the  discharge  of  an  employe  it  should  ap- 
pear that  the  gifts  were  made  for  the  pur- 
pose of  influencing  the  employe  in  respect 
of  matters  within  the  scope  of  bis  funcdoas 
(1  Labatt's  Master  &  Servant  [2d  Ed.]  subd. 
C,  I  270,  pp.  852  and  853),  leaving  out  of  con- 
sideration all  question  as  to  whether  tbey 
had  in  fact  influenced  him.  Mr.  Laoatt  cites 
no  cases  under  this  paragraph,  but  refers  to 
chapter  1897,  Laws  of  Pennsylvania,  which 
Impose  a  penalty  upon  designated  officers  of 
mines  who  receive  or  solicit  money  from  em- 
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ployfo  for  the  parpose  of  conttnnlng  tbem  In 
the  employment  or  procuring  employment  for 
tbem.  Two  sections  of  the  Laws  of  Rhode 
Island  of  1905  (now  sections  21  and  22,  p. 
1287,  Comtriled  Laws  of  1909),  are  also  quot- 
ed. These  make  it  a  misdemeanor  for  any 
agent  in  pnbUe  or  private  employ  or  public 
office  to  "corruptly  accept,  or  obtain  or  agree 
to  accept,  or  attempt  to  obtain  from  any  per- 
son, for  himself  or  for  any  other  person,  any 
Itlft,"  etc,  "for  doing  or  forbearing  to  do," 
etc.,  any  act  In  relation  to  the  business  of 
his  principal  or  employer.  Necessarily,  under 
either  the  Pennsylvania  or  Rhode  Island  law 
a  corrupt  motive  would  be  of  the  essence 
of  the  offense.  But  It  seems  to  us  that  the 
controlling  thought  in  this  observation  of 
the  text-writer,  namely,  that  the  gift  was 
"offered  for  the  purpose  of  Influencing  him 
(the  employe)  in  respect  of  matters  within 
the  scope  of  his  functions,"  is  a  correct  state- 
ment of  the  law,  as  far  as  it  goes. 

Counsel  for  appellant  invoke  the  rule  ap- 
plied to  trustees,  as  illustrated  In  Keech  v. 
Sandford,  1  White  &  Tudor's  Lead.  Cases 
in  Equity,  part  1,  p.  "58,  commonly  called 
the  Rumford  Market  Case,  a  case  wherein 
the  doctrine  of  constructive  trusts  was  ap- 
plied— a  case  in  equity  In  which  it  was  held 
that  a  trustee  could  not  derive  personal  bene- 
fit from  his  trusteeship.   The  principle  under- 
lying the  decision  in  this  case  has  been  ap- 
plied In  every  case  of  like  character  that  has 
lieen  before  the  courts  of  chancery,  the  rule 
being  so  rigidly  applied  that  the  trustee  is 
not  allowed  to  show  good  motives  or  that  no 
damage  to  his  cestui  que  trust  results  from 
his  act.    But  we  are  to  remember  that  while 
much  Is  said  in  these  cases  upon  the  duty  of 
fidelity  and  loyalty  on  the  part  of  the  agent 
or  trustee,  that  the  courts  were  themselves 
passing  upon  the  facts.    We  are  referred  to 
no  case  in  which  it  has  been  held  that  the 
rule  is  to  be  applied  without  consideration 
of  all  the  facts  in  the  case.    It  is  true  that 
Mr.  Mechem  (1  Mechem  on  Agency  [2d  Ed.] 
|§  1188  to  1191)  states  the  rule  as  to  faithful- 
ness of  a  trustee  or  agent  very  strongly  and 
refers  to  the  trustees  as  agents,  but  his  cited 
cases  are,  almost  without  exception,  cases  in 
equity;    In  none  of  them  are  the  facts  pres- 
ent as  bere. 

In  the  case  at  bar  the  crucial  point  is, 
were  certain  gifts  made  to  the  agent  by  rea- 
son of  bis  agency  and  made  to  influence  him 
on  the  line  of  his  agency,  and  would  reason- 
able men,  passing  on  the  acceptance  of  these 
gifts,  say  that  the  giving  and  receipt  of  them 
had  a  tendency  to  corrupt  plaintiff  and  turn 
Iiim  from  the  loyalty  he  owed  his  employer? 
That  latter  was  a  question  of  fact  for  the  de- 
termination of  the  jury.  That  was  the  very 
i».sue  tendered  by  the  answer,  which  averred 
that  the  acceptance  of  the  presents  by  plain- 
tiff, without  the  knowledge  of  defendant, 
"was  sruffldent  to  justify  a  reasonable  person 
occupying  the  position  of  defendant  as  plain- 


tiff's employer,  acting  reasonably,  to  lose  the 
confidence  required  and  contemplated  by  the 
nature  of  the  relation  between  them,  and 
constituted  a  breach  of  the  contract  of  em- 
ployment." Defendant  itself  made  this  is- 
sue, made  it  an  issue  of  fact 

The  Jury  had  the  evidence  of  the  whole 
transaction  before  tbem,  the  amount  of  the 
gifts,  the  amount  of  the  dealings  of  plaintiff 
with  those  from  whom  be  purchased  for  de- 
fendant, as  well  as  the  times  when  and  cir- 
cumstances under  which  they  were  given. 
They  were  all  given  at  Yuletide;  were 
Christmas  gifts ;  given  at  the  time  when  all 
the  world  is  full  of  charity  and  good  will; 
when,  as  we  are  told,  even  soldiers  In  oppos- 
ing trenches  and  in  deadly  struggle,  stop  and 
make  gifts.  Who  would  say  that  in  such 
acts  these  soldiers  were  disloyal  to  their 
cause.  All  the  facts  being  present,  as  here, 
the  issue  tendered  as  here,  in  an  action  at 
lnyv,  as  bere,  it  was  for  the  Jury  to  say 
whether,  on  these  facts,  they,  "as  reasonable 
men,"  "acting  reasonably,"  would  say  the 
gifts  were  "substantial  gifts"  and  were 
bribes;  whether  under  color  of  gifts  at  such 
a  time  and  of  such  character,  a  corrupt,  a 
corrupting  motive  lay  back  of  their  giving 
or  receipt  We  decline  to  here  say,  as  a  mat- 
ter of  law,  that  on  the  evidence,  the  receipt 
of  such  gifts,  under  like  circumstances,  are 
to  be  conclusively  held  to  be  acts  Ju.stifying 
the  discharge  of  the  agent  In  brief,  we 
hold  that  on  Its  facts  and  ls.<nies  made,  this 
was  a  case  for  the  jury.  In  that  view  we  see 
no  reason  to  change  our  holding  on  this  point 
as  set  out  in  the  former  opinion  in  this  case. 

Discovering  no  error  to  the  manifest  prej- 
udice of  the  defendant  in  this  last  trial,  the 
judgment  of  the  circuit  court  is  affirmed. 

MORTONI  and  ALLEN,  JJ.,  concur. 


McMANUS  V.  BURROWS  et  al.    (No.  13984.) 

(St.  Louis  Court  of  Appeals.    Missouri.     June 
8.   1915.) 

1.  (TOSTS   «=»159— INTEBEBT. 

Costs  in  the  technical  sense  do  not  bear 
interest 

lEd.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  i  578;  Dec.  Dig.  <8=159.] 

2.  Partition  <g=»114r— Allowances  to  Com- 

mSSIONEBS— Intebest. 

Allowances  to  commissioners  in  partition 
for  their  services  are  within  Rev.  St.  1909,  § 
7181,  providing  that  interest  shall  be  allowed 
on  money  due  on  any  judgment  from  the  day 
of  rendering  the  same  until  payment,  and  not 
within  section  7179,  imposing  a  liability  for  in- 
terest and  the  allowances  draw  interest  until 
paid,  though  the  judgment  making  the  allow- 
ances does  not  state  expressly  that  they  shall 
bear  interest 

[Ed.   Note. — For  other   cases,   see   Partition, 
Cent  Dig.  $§  440-449;  Dec.  Dig.  <S=>114.] 

3.  Execution  €=s>ig — Plubies  Execution. 

A  judgment  plaintiff  is  not  limited  to  his 
original  execution,  but  may  obtain  further 
writs  necessary  to  enable  him  to  obtain   satis- 
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faction,  and  lie  need  not  point  to  any  apedfic 
statutory  provision  giTing  him  a  riglit  to  an 
additional  writ. 

[Kd.  Note.— For  other  cases,  see  Execution, 
Cent   DiR.   S§  46-48;   Dec.   Dig.   «=»19.] 

4.  PABTITION       @=>114    —    CJOMPENSATION       OP 

Commissioners— IS8T7AHCB  of  'EiXKCxmon — 

Conclusiveness. 

Commissioners,  allowed  comi>ensation  for 
services  in  partition,  may  obtain  an  execution 
therefor,  notwithstanding  a  prior  execution  ob- 
tained by  attorneys  for  their  own  serrices  and 
returned  satisfied. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  SS  440-449;  Dec.  Dig.  <S=>114.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 

5.  Rassieur,  Judge. 

Action  by  Thomas  Ward  McManus  against 
Camilla  S.  W.  Burrows  and  another.  From 
an  order  overruling  a  motion  of  plaintiff  to 
quash  an  execution  in  favor  of  H.  C.  Gren- 
ner,  plaintiff  appeals.    Affirmed. 

T.  J.  Rowe,  Thos.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellant  R.  M. 
Nichols,  of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  Is  an  appeal  from 
an  order  of  the  circuit  court  of  the  city  of 
St.  Louis,  overruling  a  motion  to  quash  an 
execution,  the  execution  referred  to  being 
No.  114,  returnable  to  the  April,  1913,  t&rm 
of  the  circuit  court.  It  purports  to  have 
been  Issued  on  a  Judgment  rendered  in  an  ac- 
tion for  partition  in  which  one  Thomas  Ward 
McManus  was  plaintiff  and  Camilla  Burrows 
and  Matthew  Paric,  as  trustees,  were  de- 
fendants. The  original  execution  was  No.  04, 
returnable  to  the  December,  1908,  term  of  the 
court.  A  motion  to  quash  this  execution  Na 
94  was  made  and  overruled  and  from  that 
action  the  plaintiff  McManus  appealed  to  the 
Supreme  Court.  Upon  that  appeal  being  tak- 
en the  sheriff  returned  the  execution  "unex- 
ecuted and  unsatlsfled,"  an  appeal  bond  hav- 
ing been  filed.  The  Supreme  Court  affirmed 
the  action  of  the  circuit  court  in  an  opinion 
tiled  December  10,  1912.  See  McManus  v. 
Burrows  et  al.,  240  Mo.  438,  152  S.  W.  3.  On 
December  24,  1912,  as  appears  by  the  receipt 
of  the  clerk,  Mr.  McManus  paid  to  the  lat- 
ter $7,824.05  "for  costs  in  the  alxtve  entitled 
cause,"  as  the  receipt  reads.  This  Is  appar- 
ently made  up  of  one-half  the  allowances  to 
the  commis-sloners,  the  Title  Company,  the 
surveyor,  and  the  court  costs  proper.  The 
mandate  of  the  Supreme  Court  following  the 
above  decision  was  filed  in  the  circuit  court 
December  31,  1912.  It  was  admitted  that  on 
a  date  not  named,  but  before  the  issue  of  the 
execution  now  In  question,  No.  114,  the  clerk 
paid  Mr.  Grenner  $2,500,  one-half  of  the  $5,- 
000  allowance  adjudged  against  Mr.  McMan- 
us. In  this  execution  No.  114,  after  redUng 
the  Judgment  in  partition,  as  In  execution 
No.  94,  it  is  set  out  that  Camilla  Burrows 
and  Matthew  Park,  trustee,  have  respective- 
ly paid  one-sixth  and  two-sixths  of  all  the 
court  costs,  commlssionets'  fees  and  attor- 
neys'   fees   and   fees  allowed   to  the   Title 


Guaranty  Trust  Company  and  to  the  survey- 
or mentioned,  and  that  Thomas  Ward  Mc- 
Manus has  paid  one-half  of  the  attorneys' 
fees,  one-half  of  the  fee  allowed  to  the  Title 
Guaranty  Trust  Company,  one-lialf  the  fee 
allowed  to  the  surveyor,  and  one-half  the 
court  costs,  and  that  on  December  24, 1912,  he 
(McManus)  paid  Into  the  hands  of  the  clerk 
of  the  court  $7,500,  as  one-half  of  the  com- 
missioners' fees  awarded  to  the  commission- 
ers Gerhart,  Grenner  and  Trembley.  The  ex- 
ecution then  proceeds: 

"Now,  therefore,  this  is  to  command  you  that 
of  the  goods,  chattels  and  real  estate  awarded 
to  the  said  Thomas  Ward  McManu*  by  the 
commissioners'  report  filed  in  said  cause,  yon 
cause  to  l>e  made  the  sum  of  $675,  tieing  the 
interest  upon  the  sum  of  $2,500,  so  ordered  to 
be  paid  by  the  said  Thomas  Ward  McManus 
from  the  23d  day  of  June.  1908,  to  the  24th 
day  of  December,  1912,  at  the  rate  of  6  per 
cent  i>er  annum. 

This  $2,500,  for  Interest  whereon  this  ex- 
ecution was  Issued  against  Mr.  McJIanus,  ap- 
parently is  one-half  of  the  $5,000  awarded 
Mr.  Grenner  as  commissioner.  There  is  no 
evidence  in  the  case  as  to  any  facta  attend- 
ant upon  the  payment  of  this  $2,500  to  Mr. 
Grenner;  whether  he  gave  a  receipt  for  it, 
took  It  as  a  partial  payment  or  demanded 
more  at  the  time,  either  by  way  of  principal 
or  interest,  does  not  appear. 

The  Judgment  in  partition,  which  also 
awarded  and  taxed  up  costs  to  tlie  commis- 
sioners and  others,  was  rendered  on  June  23, 
1908;  and  Mr.  McManus  paid  the  clerk  of 
the  court  the  $7,824.55  on  December  24,  1912, 
so  that  the  interest  for  which  this  execution 
No.  114  was  issued,  is  for  the  Intervening  pe- 
riod. 

The  question  here  involved  Is  over  the  lia- 
bility of  Mr.  McManus  to  pay  this  interest 
The  trial  court  found  that  interest  was  due 
and,  overruling  the  motion  to  quash  and  re- 
call this  execution  No.  114,  the  plaintiff  (Mc- 
Manus), saving  his  exception,  has  duly  ap- 
pealed to  our  court 

Learned  counsel  for  appellant  here  make 
four  points  in  support  of  their  contention 
against  this  action  of  the  circuit  court 

The  first  point  made  is  that  under  the  rul- 
ing of  the  Supreme  Court  In  the  McManus 
Case,  supra,  to  the  effect  that  execution  No. 
84,  the  execution  returnable  to  the  December 
term,  1908,  Is  in  conformity  with  the  Judg- 
ONent  and  is  unexceptionable  and  valid,  that 
the  payment,  on  December  24,  1912,  by  ap- 
pellant of  all  the  costs  as  set  out  In  that  ex- 
ecution constituted  a  full  and  complete  sat- 
isfaction of  Ills  Judgment  indebtedness,  and 
that  the  execution  here  Involved  is  without 
warrant  or  authority  of  law  and  a  nullity. 

The  second  point  made  Is  that  execution 
No.  85,  returnable  to  the  February  term, 
1913,  and  Issued  hj  order  of  one  of  the  at- 
torneys In  the  case  In  favor  of  himself  and 
his  associate  and  against  Park,  as  trustee, 
which  was  returned  satisfled,  is  preclusive 
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ot  tbe  rlgJitB  of  the  several  parties  originally 
entitled  thereto  to  have  fnrtber  execution. 

The  third  point  made  Is  that  this  execatlon 
No.  114,  now  Involved,  Is  unauthorized  by  the 
decree,  is  not  In  conformity  therewith  and 
null  and  void. 

The  final  and  fourth  proposition  Is  that 
orders  that  fees  of  commissioners  and  others 
in  partition  be  taxed  as  costs,  while  making 
EQCh  fees  and  allowances  collectible  by  ex- 
ecution against  the  allotment  of  the  several 
partltloners,  are  not  such  general  orders  or 
judgmmts  as  are  contemplated  by  the  statute 
and  do  not  bear  Interest.  This  latter  point 
is  really  the  crucial  point  in  the  case,  and  we 
will  consider  It  first.  • 

[1, 2]  That  court  costs,  tising  tbe  term 
"coeti,"  In  Its  technical  sense,  do  not  bear  or 
draw  interest.  Is,  we  think,  the  unchallenged 
and  unquestioned  law  and  practice  In  our 
state;  not  by  positive  law  bat,  as  far  as  we 
are  aware,  accepted  as  the  law  In  this  state. 
The  application  of  that  rule  here,  however, 
is  the  question;  that  is,  whether  these  al- 
lowances to  the  commissioners  for  their  serv- 
ices In  partition  are  to  be  treated  as  ordinary 
court  costs.  We  hold  that  this  proposition 
Is  settled  adversely  to  the  claim  of  the  ap- 
pellant by  what  is  said  by  our  Supreme  Court 
In  the  McManus  Case,  supra.  There,  at  page 
44.3  of  246  Ma,  at  page  4  of  152  S.  W.,  it  is 
said,  referring  to  the  judgment  in  partition 
being  against  the  partltloners  and  in  favor 
of  those  to  whom  allowances  are  made: 

"Those  In  whose  favor  these  nllowonces  or 
Costs  are  adjadj^ed  in  cases  of  this  kind  are, 
under  the  special  statute  (Revised  Statutes 
I'JOS).  8  2279).  entitled  to  control  the  judgment 
therefor  in  their  favor  and.  for  that  matter, 
would  seem  to  be  as  much  'parties'  to  the  judg- 
ment in  their  favor  as  any  other  who  secures  a 
money  judgment.  Their  relation  to  the  judg- 
ment is  very  different  from  that  of  the  court 
official  entitled  to  fees  accruing  in  connection 
with  an  ordinary  action  and  whose  rights  with 
respect  to  collecting  his  fees  or  costs  are  de- 
fined by  a  wholly  different  statute." 

As  we  understand  it,  tbe  effect  of  this 
holding  of  our  Supreme  Court  l8,  to  mal^e 
the.se  commLssIoners  and  others  who  are 
awarded  comiiensation  for  their  services 
practically  judgment  creditors;  parties  en- 
titled to  make  their  judgment  as  any  other 
parties  to  the  record.  As  to  all  such  our 
statute  (section  7181,  Revised  Statutes  1009) 
provides: 

"Interest  shall  be  allowed  on  all  money  due 
upon  any  judgment  or  order  of  any  court,  from 
tbe  day  of  rendering  the  same  until  satisfaction 
be  made  .  by  payment,  accord  or  sale  of  prop- 
erty." 

I,eamed  counsel  for  'appellant  refer  us  to 
Bradley,  Wheeler  &  Oo.  v.  Asber,  65  Mo. 
App.  5S9.  Adler  &  Sons  Clothing  Co.  v.  Cori, 
155  Mo.  149,  55  S.  W.  1017,  St.  Louis,  Keokuk 
&  Northwestern  Ry.  Co.  v.  Knapp,  Stout  & 
Co.  Company,  160  Mo.  396,  61  8,  W.  300,  and 
other  decisions  of  our  courts,  In  support  of 
their  proiwsitlon  that  orders  allowing  fees 
to  commissioners  and  the  like  are  not  such 
XT!  S.W.— 43 


general  orders  and  jndgments  as  are  In  ccm- 
templatlon  of  onr  statute  (section  7181, 
supra),  and  hence  do  not  bear  Interest 

While  In  most,  If  not  all,  of  these  cases,  It 
is  held  that  Interest  Is  the  creature  of  the 
statnte  (referring  to  what  is  now  section  7179, 
Revised  Statutes  1909),  we  find  none  of  them 
in  point  as  covering  the  matter  of  interest 
on  allowances  made  to  commissioners  in 
'partition  or  like  allowances. 

In  St.  Ix>uis,  Keokuk  &  Northwestern  Ry. 
Ca  V.  Knapp,  Stout  &  Oo.  Company,  supra, 
cited  by  counsel  for  appellant  in  support  of 
their  claim  that  interest  is  not  allowable  un- 
less given  by  statute,  the  plaintiff  railway 
«ompany  brought  a  condemnation  proceeding 
and  paid  into  court,  as  provided  by  statnte, 
the  amount  of  damages  awarded  the  land 
owner,  who,  as  allowed  by  statute,  drew  this 
down.  The  railway  company,  on  a  trial  be- 
fore a  juty  in  the  condemnation  proceedings, 
was  cast  in  a  less  sum.  Our  Supreme  Court 
held  that  under  this  state  of  facts  plaintiff 
was  not  entitled  to  Interest  on  the  excess  of 
tbe  first  award  over  the  final  award.  That 
presents  no  parallel  to  and  is  no  authority 
In  tbe  case  at  bar. 

Nor  Is  It  accurate  to  say  that  we  can  only 
look  to  section  7179,  Revised  Statutes  1909, 
as  imposing  liability  for  interest.  That  Is 
only  partly  true,  for  as  we  have  seen,  section 
7181  provides  for  Interest  on  money  due  up- 
on "any  judgment  or  order  of  any  court" 
This  is  the  section  that  is  to  be  applied  here, 
not  section  7179. 

The  case  most  strongly  relied  upon,  how- 
ever, by  learned  counsel,  referred  to  by  them 
as  "a  case  directly  in  point,"  and  by  which, 
as  those  counsel  say,  they  "are  happily  af- 
forded an  authority  peculiarly  germane  to 
the  controversy  herein,"  Is  that  of  Jones  v. 
United  States  &  Mexican  Trust  Co.,  47  Tex. 
Civ.  App.  430,  105  S.  W.  32&  Counsel  quote 
very  fully  from  the  opinion  In  that  case. 
On  a  very  careful  examination  of  the  facts  In 
decision  In  this  case,  we  are  compelled  to 
say  that  we  do  not  think  it  sustains  the 
learned  counsel.  Tbe  facts  are  different 
from  those  in  the  case  at  bar.  There  Jones, 
tbe  plaintiff  and  appellant,  was  the  receiver 
of  a  railway,  to  whom  in  tbe  course  of  his 
receivership  and  in  his  favor  the  court  made 
an  allowance  of  $10,000,  and  directed  that  it 
be  classed  as  court  costs,  the  court  further 
ordering  that  this  allowance  should  be  held 
superior  to  tbe  mortgage  bonds  and  that  the 
receiver  pay  it  out  of  any  money  he  might 
have  on  hand.  The  Texas  Court  of  Civil  Ap- 
peals held  that  under  the  statute  aAd  practice 
in  the  Texas  courts,  allowances  to  this  re- 
ceiver stood  as  other  court  costs,  the  court 
saying  of  the  allowance  to  a  receiver  (47  Tex. 
Civ.  App.  loc.  clt  433,  105  S.  W.  329): 

"The  compensation  thus  allowed  him  is  class- 
ed as  court  costs,  and  is  in  the  same  group 
with  tbe  fees  of  the  sheriff  and  clerk  of  the 
court" 
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Our  Supreme  Court,  in  tbe  McM&nus  Case, 
supra,  as  we  bare  seen,  distliigulshes  them 
from  ordinary  court  costs.  So  we  cannot  ac- 
cept It  as  controlling  on  the  very  important 
and  material  point 

As  another  ground  for  refusing  allowance 
for  interest,  the  Texas  Court  held  that  this 
was  an  allowance  "on  account,"  made  be- 
fore tbe  receivership  was  completed  and  was 
not  an  allowance  in  full  for  all  the  compensa- 
tion wliich  might  be  made  to  the  receiver, 
finally,  and  as  conclusive,  the  Texas  Court 
held  that  it  appeared  by  the  testimony  in  the 
case  that  the  receiver  had  sufflclent  funds  in 
his  hands,  as  receiver,  belonging  to  the  class 
out  of  which  his  allowance  was  payable  and 
which  he  had  not  seen  fit  to  apply  to  the 
payment  of  his  allowance,  and  that  not  hav- 
ing done  so,  he  could  not  now  charge  the 
fund  in  his  hands  with  interest  This  is  the 
real  point  in  decision,  as  set  out  in  tbe  syl- 
labus to  tbe  case,  which  reads  thus: 

"A  receiver  of  a  railway  was  not  entitled  to 
interest  on  the  amount  allowed  him  by  order  of 
the  court  as  compenBation  for  his  services  and 
to  meet  which  he  had  funds  on  band  authorized 
by  the  order  to  be  so  used,  but  to  provide  for 
the  emergencies  of  the  business  he  had  used 
them  to  improve  the  property,  thereby  post- 
poning his  own  payment" 

This,  indeed,  is  the  only  syllabus  of  the 
case  as  given  in  the  official  report  Hence  we 
must  conclude,  the  insistence  of  learned  coun- 
sel for  appellant  to  the  contrary,  that  the  de- 
cision in  the  Jones  Case,  supra,  is  not  in  ac- 
cordance with  our  Supreme  Court  on  the 
classiflcati<»i  of  these  awards,  as  being  of  like 
character  as  costs  awarded  tbe  clerk  and 
sheriff,  and  on  its  facts  it  is  Inapplicable  to 
the  facts  here. 

Turning  to  tbe  decisions  In  our  own  state 
and  to  tbdse  in  other  jurisdictions,  we  find 
tbe  weight  of  authority  in  support  of  the 
proposition  that  this  allowance  or  Judgment 
in  favor  of  these  commissioners  bears  inter- 
est from  the  date  of  the  rendition  of  the 
judgment  allowing  It  Among  other  cases 
see  Martin,  Eixec.,  v.  St  Louis,  189  Mo.  246, 
41  S.  W.  231.  In  that  case,  a  condemnation 
proceeding,  title  of  the  owner  of  the  ground 
was  vested  in  the  city  upon  the  payment  by 
the  city  of  tbe  sum  of  money  awarded  to 
the  owner  by  the  commissioners  and  approved 
by  the  court  and  municipal  assembly.  Our 
Supreme  Court  held  that  that  constituted  a 
Judgment  or  order  of  the  court  for  the  pay- 
ment of  money ;  that  such  orders  in  condem- 
nation proceedings  have  been  placed  on  the 
footing  of  judgments  for  all  practical  pur- 
poses, and  that  all  the  attributes  of  a  judg- 
ment are  ascribed  to  such  orders  in  the  ap- 
plication of  statutes  of  limitation,  the  right 
of  appeal,  and  vrbea  attacked  collaterally. 
Says  the  court: 

"Wh:^  should  the  rixht  to  bear  Interest  alone 
be  denied?  We  can  find  no  sufficient  reason 
why  they  should  not." 

In  National  Bank  v.  Mechanics  Bank,  94 
U.  S.  437,  loa  dt  439  (24  U  Ed.  176),  a  suit 


for  interest  on  sums  in  the  bands  of  the 
receiver  of  a  national  bank.  It  was  held 
that  Interest  lawfully  accruing  upon  each  of 
the  claims  was  as  much  a  part  of  the  daim 
or  debt  as  the  original  debt;  that  the  credi- 
tor had  tbe  same  right  to  the  payment  of 
one  as  the  other;  that  if  there  had  been  a 
judgment  and  the  full  amount  due  upon  it 
had  not  been  paid,  an  action  of  debt  might 
have  been  brought  upon  it  to  recover  the  bal- 
ance. "Such  balance,"  says  the  court,  "would 
have  been  adjudged  to  the  plaintiif  with  in- 
terest in  the  shape  of  damages  for  ttie  deten- 
tion of  tbe  debt"  If,  in  that  case,  the  judg- 
ment debtor  had  chosen  to  pay  only  the  prin- 
cipal of  the  judgment  leaving  the  interest  un- 
satisfied, and  the  suit  had  been  for  the  bal- 
ance, consisting  of  interest  <Mi]y,  tbe  same  re- 
sult would  bave  followed. 

In  the  absence  of  any  showing  that  tbe 
principal  amount  had  been  drawn  down  and 
accepted  as  in  full  satisfaction  of  the  de- 
mand, the  authorities  hold  that  the  fact  that 
the  Judgment  creditor  bad  accepted  the  pay- 
ment of  the  principal,  did  not  debar  him 
from  the  claim  for  interest. 

In  Henderson  Cotton  Hfg.  Co.  ▼.  Low^ 
Machine  Shops,  86  Ky.  66S,  7  S.  W.  142,  it  U 
held  that  partial  payments  on  a  debt  bearinf 
interest  must  under  the  statute,  be  first  ap- 
plied to  the  extinguishment  of  the  interest 
then  due,  and  that  where  a  debt  bears  inter- 
est as  a  matter  of  law,  tbe  fact  that  the  debt- 
or may  have  made  partial  payments,  amount- 
ing in  all  to  a  sum  equal  to  the  iwincipal, 
does  not  extinguish  the  principal. 

In  Devlin  v.  Mayor,  etc.,  of  New  Tork,  131 
N.  X.  123,  30  N.  B.  45,  where  the  right  of  in- 
terest  upon  a  commissioner's  award  in  a  pro- 
ceeding to  condemn  property  for  a  public 
.school  site,  came  before  the  court,  the  one 
liaving  received  the  amount  of  the  award  un- 
der protest  claiming  the  interest  from  the 
date  of  confirmation  to  the  date  of  payment, 
tbe  Court  of  Appeals  of  New  Tork  held  that 
tbe  compensation  allowed  by  tbe  statute  con- 
sists in  the  amount  allowed  by  the  commis- 
sioners, with  interest  from  the  date  of  tbe 
confirmation  of  the  report 

It  is  true  that  the  Judgment  here,  in  nuk- 
ing these  allowances,  does  not  in  so  many 
words,  set  out  that  the  amounts  awarded 
and  ordered  paid  are  to  bear  interest  That 
was  not  necessary.  Where  the  payment  of 
money  is  ordered  or  adjudged,  the  statute 
provides  for  Interest  and  fixes  its  rate. 
Crook  ▼.  Tull,  111  Mo.  288,  loc.  dt  291,  20  & 
W.  8. 

So  our  conclusion  on  tbe  question  of  wheth- 
er this  allowance  made  in  favor  of  and  or- 
dered by  the  court  to  be  paid  to  the  conunls- 
sioners,  is  entitled  to  draw  interest  until  it 
is  paid,  is,  that  it  was  a  part  of  the  Judg- 
ment and  order  of  the  court  in  the  case  and 
draws  interest 

In  this  view  of  the  case  it  is  hardly  nec- 
essary to  notice  tbe  other  points  made  bf 
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learned  coiuui^  for  appellant,  as  we  tblnk 
tbat  the  opinion  and  decision  of  onr  Supreme 
Ckmrt  In  the  McManus  Case,  eupra,  covers 
these  points.  We  refer  to  tbat  for  a  fuller 
statement  of  the  facts.  In  that  case  it  is 
held  tbat  the  execution  there  issued  was  In 
conformity  with  the  judgment;  so  it  can  be 
said  of  this.  Moreover,  it  was  specific  in  its 
recital  of  what  had  been  paid  on  that  Judg- 
ment and  by  whom  paid,  and  was  distinctly 
and  clearly  for  the  balance  due  under  that 
judgment  and  which  It  is  charged  remained 
unpaid  by  Mr.  McManus. 

[S]  While  it  has  been  held  that  but  one 
judgment  and  bat  one  execution  can  Issne  In 
a  case,  that  Is  true  as  to  executions  only  sub 
modo.  Segnlarly,  this  writ  before  us  is  a 
pluries  executlMi  or  writ  It  Is  said  by  an 
accepted  text-writer,  1  Freeman  on  Execn- 
tioos  (Sd  Ed.)  {  48: 

"The  plaintilf  is  not  limited  to  his  original 
or  first  writ  of  execution,  but  may  call  to  his 
aid  such  further  writs  as  may  be  necessary  to 
enable  him  to  obtain  a  full  satisfaction  of  his 
demand.  It  is  not  necessary  that  the  plaintiff 
should  be  able  to  point  to  any  specific  statutory 
provision  Kiving  him  a  right  to  an  additional 
writ  It  is  sufficient  tbat  the  judgment  in  his 
favor  remains  wholly  or  partially  unsatisfied  and 
tb$it  the  time  within  which  execation  may  issne 
thereon  has  not  terminated." 

Alias  and  pluries  writs  of  execution  have 
always  been  recognized  In  our  practice,  not- 
withstanding the  fact  that  we  have  no  af- 
firmative, positive,  law  on  the  matter.  See 
for  Illustration  Bnshcmg  t.  Taylor,  82  Mo. 
671. 

[4]  The  second  point  made  by  learned  coun- 
sel. Is  that  by  the  issue  of  an  execution  num- 
bered 86,  returnable  to  the  E^bmary,  1913, 
term  of  the  court  issued  by  order  of  one  of 
the  attorneys  for  plaintiff  here  In  favor  of 
himself  and  of  another  attorney  and  against 
Park,  as  trustee,  with  Its  return  of  satisfac- 
tion. Is  prednsive  of  the  rights  of  the  sev- 
eral parties  originally  entitled  thereto,  to 
have  further  execution.  We  do  not  think  this 
has  any  bearing  here  for  the  very  simple 
reason  that  it  nowhere  api>ears  that  the  pres- 
ent party,  the  commissioner  at  whose  In- 
stance this  execution  now  under  considera- 
tion was  Issued,  was  any  party  or  In  any 
way  connected  with  the  issue  of  that  execu- 
tion. The  acts  of  these  other  parties  certain- 
ly could  not  in  any  way  preclude  him  from 
the  assertion  of  his  own  rights.  That  the 
same  attorney  acts  in  both  and  for  each, 
does  not  bind  the  party  save  as  that  attor- 
ney acted  for  or  represented  him.  Most  law- 
yers have  more  than  one  client  and  It  would 
be  a  somewhat  dangerous  rule  to  hold  tliat 
in  every  action  he  bound  every  and  any  cli- 
ent be  might  have. 

The  third  proposition,  that  this  present  ex- 
ecution is  unauthorized  by  the  decree  and  not 
In  conformity  therewith,  we  think  Is  dis- 
posed of  by  the  decision  of  our  Supreme 
Court  In  the  McManus  Case,  supra. 
We  find  no  reversible  error  In  the  action 


of  the  trial  court  and  its  judgment  Is  af- 
firmed. 

XOBTONI,  3^  concurs.     ATJ.EN,  J.,  not 

sitting. 


FABBBB    T.    AMERICAN    AUTOMOBILE 
INS.  CO.     (No.  13914.) 

(St.  Louis.  Court  of  Appeals.  MissourL  April 
6,  1916.     Behearing  Denied  May  1,  1915.) 

1.  Insurancb  «=>500— Fibe  Insubancb— 
Fazbk  Rkpsisentations  of  Insubed— 
OvEavALUATioN— "When  Taken." 

Rev.  St  1909,  f  7030,  providing  that  no 
insurance  company  shall  take  a  risk  on  any 
property  at  a  ratio  greater  than  three-fourths 
of  its  value,  and,  "when  taken,"  its  value  shall 
not  be  questioned  in  any  proceieding,  applies  to 
insurance  on  personal  and  real  property,  and  is 
a  part  of  every  policy  of  fire  insurance,  and 
estops  insurer,  issuing  a  valid  policy,  from  dis- 
puting the  value  of  the  property  at  the  time 
of  issuance  of  the  policy,  but  fraudulent  repre- 
sentations of  fact,  designedly  made  by  insured, 
as  to  the  value  of  property  as  an  inducement  to 
the  contract  of  insurance  fixing  the  valuation, 
if  believed  and  acted  on  by  insurer,  so  as  to 
cau«e  it  to  issue  a  policy  in  excess  of  the  true 
value  of  the  property  at  the  time,  will  render 
the  policy  void  from  its  inception  and  the  fraud- 
ulent representations  may  be  shown  in  defense, 
the  woros  "when  taken"  implying  that  the  nego- 
tiations antecedent  to  the  pohcy  shall  be  honest 
and  fair  as  to  material  matters,  to  the  end  that 
a  valid  contract  as  to  value  may  be  had. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1275,  1276;   Dec.  Dig.  <S=»500.] 

2.  Insurance  «=»668— Fire  Insurance- 
False  Representations  or  Material  Fact 
— Question  fob  Jubt. 

Whether  one  procuring  insurance  on  an  au- 
tomobile against  loss  by  fire  made  a  false  rep- 
resentation of  a  material  fact  as  an  inducement 
to  the  issuance  of  the  policy,  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1556,  1732-1770;  Dec.  Dig. 
®=»668.] 

8.  Inbubanok  4s>96— Aoents— "Insubance 
Bbokeb"— Statutobt  Pbovisions. 

Rev.  St  1909,  i  7049,  declaring  that  who- 
ever, for  compensation,  acts  in  any  manner,  in 
negotiating  contracts  of  insurance,  for  any  per- 
son other  than  himself,  not  being  the  agent  or 
officer  of  Insurer,  shall  be  deemed  an  "insur- 
ance broker,"  is  a  mere  general  declaration  c^ 
the  law  as  to  the  function  of  an  insurance 
broker,  and  does  not  render  him  in  every  trans- 
action an  agent  of  insured,  and,  notwithstand- 
ing the  statute,  a  broker  may  become  the  agent 
of  insurer  because  of  some  special  condition  or 
circumstance  attending  the  particular  case. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  126;    Dec.  Dig.  <S=>06. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Insurance  Broker.] 

4.  INSUBANCE  «=»96— Agent  ov  Insubed— 
Agents  of  Insurer — Representations. 
An  insurance  broker  sought  out  a  buyer  of 
an  automobile  to  procure  insurance  on  it  and 
presented  his  card,  reciting  that  he  was  special 
agent  for  a  company  engaged  in  the  insurance 
business,  but  not  the  Insurance  company  issuing 
a  policy  on  the  automobile.  Nothing  was  said 
to  the  effect  that  he  was  a  broker,  or  anything 
other  than  an  insurance  agent  Subsequently 
he  returned  with  a  policy,  which  included  insur- 
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•nee  astal&Bt  theft  aa  well  as  against  fire^  and 

tbe  buyer  refused  to  accept  it  because  he  had 
not  applied  for  that  kind  of  insurance.  There- 
after he  tendered  a  policy  insurinK  the  automo- 
bile against  fire,  and  on  this  policy  his  name 
appeared  as  special  agent  for  insurer.  The 
broker  was  intrusted  by  insurer  to  deliver  the 
policy  and  coUect  the  premium  and  out  of  the 
premium  retain  a  commission  as  compensation. 
SeJd,  that  the  broker  was  not  the  agent  of  the 
buyer,  but  of  insurer,  and  the  buyer  was  not 
bound  by  any  representations  made  by  the 
broker  to  insurer  to  procure  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  126;   Dec.  Dig.  <Ss»96.] 

5.  Insubanob  €s>78— Aoents  of  Insubeb. 

A  mere  insurance  broker  who  is  intrusted 
by  insurer  with  the  delivery  of  a  policy  and  the 
collection  of  a  premium  is  the  agent  of  insurer 
for  such  purpose ;  for  en  insurance  broker  as 
such  has  no  authority  to  receive  a  premium 
from  an  applicant  for  insurance. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  K  89,  100;  Dec.  Dig.  ®=»78.J 

6.  INSUBANCE      €=>500— FlBE      InSUBANCB  — 
FBAUDULENX  RePBESENTATJONS— iNaUBANCE 

Bbokeb  as  Agent  os  Insubeb. 

Where  an  insurance  broker  procured  a  fire 
policy  on  an  automobile  costing  insured  $1,- 
427,  and  indorsed  on  the  policy  the  statement 
of  the  cost  at  $2,000  and  the  broker  was  the 
agent  of  insurer  in  the  transaction,  insurer  was 
estopped  from  contradicting  the  indorsement, 
though  insured  accepted  and  retained  the  policy. 

[Ed.  Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  fS  1275, 1276;  Dec.  Dig.  <»s>500.] 

7.  INBUBANCE      «=»265  — FlBB     iNBtJBANCE  — 

MisREPEESENTATioNS— "Fact  Matebiai.  to 

TUB  Risk." 

Rev.  St  1909,  §  7025,  providing  that  the 
warranty  of  any  fact  incorporated  in  a  fire 
policy,  purporting  to  be  assented  to  by  insured, 
which  shall  not  materially  aSect  the  risk,  shall 
be  taken  as  a  representation  only,  does  not  im- 
pair the  effect  of  a  warranty  pertaining  to  a 
fact  material  to  the  risk  insured  against,  unless 
otherwise  concluded  by  some  other  statute,  a 
"fact  material  to  the  risk"  in  the  law  of  insur- 
ance being  one  which,  if  communicated  to  the 
a^ent,  would  induce  him  either  to  decline  tbe 
insurance  altogether  or  not  accept  it,  unless  a 
higher  premium  is  paid. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  f  660;    Dec.  Dig.  «=»265.] 

8.  Insubance  cS=>265— Fibe  Insubancb— Mis- 
eepbesentations  Matebial  to  Risk. 

A  representation  that  an  automobile,  in- 
sured against  fire  in  the  amount  of  $1,750,  cost 
insured  $2,000  is  material  to  tbe  risk  insured 
against  within  Rev.  St  1909,  §  7025,  provid- 
ing that  the  warranty  of  any  fact  in  a  fire 
policy  not  materially  aftecting  the  risk  shall 
be  deemed  a  representation  only,  and  is  a  war- 
ranty in  the  policy  stipulating  that  insured  war- 
rants statements  to  be  true. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  §  560;    Dec.  Dig.  <S=>265.] 

9.  Insubance  ®=>281— Fibe  InstjbancI!— Mw- 
BEPBESENTATI0N8— Defenses. 

Under  Rev.  St  1909,  f  7030,  providing 
that  no  insurance  company  shall  take  a  risk  on 
any  property  at  a  ratio  greater  than  three- 
fourths  of  its  value,  and  wnen  taken  its  value 
shall  not  be  questioned  in  any  proceeding,  is  a 
part  of  a  fire  policy,  and  fraudulent  overvalua- 
tion or  misrepresentations  by  insured  as  to  the 
actual  cost  of  the  property  covered  by  a  policy 
cannot  be  relied  on  to  defeat  a  recovery  on  the 
policy,  for  insurer  must  itself  determine  the 
v^lue  of  the  property,  and  the  amount  of  insur- 


ance which  shall  be  written  thereon,  not  exceed- 
ing the  amount  specified. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent  Dig.  §§  597-800 ;    Dec.  Dig.  <8=3281.] 

Reynolds,  P.  J.,  dissenting  as  to  challenge  of 
property  valuation  on  ground  of  fraudulent  rep- 
resentations inducing  the  contract,  and  Allen, 
J.,  dissenting  as  to  breach  of  warranty. 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  AUce  Farber  against  the  Amer- 
ican Automobile  Insurance  Company.  From 
a  judgment  for  plAintiiT,  defendant  appeals. 
Reversed  and  remanded. 

Stewart,  Bryan  &  WUUams,  of  St.  Loals, 
for  appellant  James  M.  Rollins,  K  A.  Hal- 
ter, and  Burr  S.  Goodman,  all  of  St  louls, 
for  respondent 

NORTONI,  J.  This  is  a  suit  on  a  poUcy  ot 
fire  insurance.  Plaintiff  recovered,  and  de- 
fendant prosecutes  the  appeal. 

The  subject-matter,  an  automobile,  was  de- 
stroyed by  fire  about  three  months  after  it 
was  insured.  Tbe  policy  was  issued  and  de- 
livered to  plaintiff  <m  the  7th  day  of  March, 
1912,  and  by  its  provisions  defendant  insur- 
ed ber  in  tbe  amount  of  $1,750  against  the 
loss  of  tbe  automobile  by  fire.  About  three 
months  thereafter,  while  plaintiff  and  a  par- 
ty of  ber  friends  were  riding  in  tbe  automo- 
bile <«  a  country  road  near  St  Iioais,  it  sad- 
denly  became  ^iveloped  in  flame  and  was 
totally  destroyed.  Defendant  declined  to  pay 
tbe  loss  because,  it  is  said,  plaintiff  made  a 
false  and  fraudulent  representation  material 
to  the  risk  with  respect  to  the  cost  of  the  au- 
tomobile, which  induced  tbe  issuance  of  tlie 
policy  in  the  first  instance,  and  also  beceuse 
the  policy  stipulates  a  warranty  in  respect  of 
the  matter  of  its  actual  cost  No  written  ap- 
plication was  executed  by  plaintiff  prior  to 
tbe  Issuance  of  the  policy,  but  a  adiedule  ot 
statements  indorsed  thereon  \b  invoked  and 
as  parcel  of  this  a  statement  ai^>ears  therein 
as  follows:  "Actual  cost  to  assured,  inclnd- 
ing  equipment— $2,000."  It  Is  said  that  this 
statement  was  fraudulently  made  on  the  part 
of  plaintiff  with  a  view  of  inducing  tbe  issu- 
ance of  the  poUcy  in  tbe  first  instance  as  a 
deception  practiced  to  that  end,  and,  more- 
over, that  it  constitutes  a  warranty  with  re- 
spect to  a  fact  material  to  the  risk.  In  that 
it  appears  in  the  schedule  of  statements  in- 
dorsed on  tbe  policy;  for  the  policy  recites 
that  it  was  issued  in  consideration  of  the 
premium  mentioned  and  tbe  statements  set 
forth  tbereon,  wbldi  tbe  assured  makes  end 
warrants  to  be  true  by  accepting  tbe  policy. 
Id  Its  answer  defendant  sets  forth  two  affirm- 
ative  defenses  as  above  stated.  The  first  de- 
fense pleaded  and  relied  upon  is  that  plahi- 
tiff  made  a  false  and  fraudulent  representa- 
tion to  defendant,  to  the  effect  that  tbe  actual 
cost  of  tbe  autmnobile  to  her  was  $2,000,  with 
a  view  of  inducing  the  issuance  of  the  in- 
surance policy  thereon  by  which  indemnity 
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against  flre  la  Touchsafed  in  the  amoant  of 
$1,750  when  In  fact  and  in  truth  the  actual 
cost  of  the  automobile  was  leea  than  |1,500, 
also  that  the  fact  so  misrepresented  was  ma- 
terial to  the  risk  Insured  against,  and  that 
defendant  believed  and  relied  upon  such 
statement  and  issued  the  policy  accordingly. 
It  Is  therefore  averred  that  the  policy  whs 
void  in  the  first  instance  because  of  such 
fraud  in  the  inducement.  In  connection 
irlth  this  defense  the  premium  paid  Is  tender- 
ed to  and  deposited  In  court  for  plaintiff. 
Tlie  second  afflrmative  defense  pleads  the 
same  matter  as  a  warranty  in  respect  of  a 
fact  material  to  the  risk,  and  aveis  that  de- 
fendant is  discharged  of  liability  on  the  pol- 
icy because  of  its  breach. 

[1]  The  trial  court  declined  to  reckon  with 
with  either  of  the  defenses  thus  stated,  and 
peremptorily  directed  a  verdict  in  favor  of 
plaintiff  for  the  full  amount  of  the  Insurance 
vouchsafed  In  the  policy,  in  the  view  that  any 
statement  made  by  the  assured  concerning 
the  actual  cost  of  the  subject  of  the  insur- 
ance was  unavailing  as  a  matter  of  defense 
because  of  our  valued  policy  statute  which 
becomes  parcel  of  the  policy.    In  other  words,  j 
file  court  entertained  and  expressed  the  view 
that,  under  our  valued  policy  statute  a  rep- 
resentation as  to  the  cost  of  the  automobile 
could  be  regarded  as  noaterlal  to  the  risk  only 
as  a  criterion  for  the  fixing  of  the  amount  of 
the  insurance  to  be  vouchsafed  In  the  policy, 
and  that  as  the  amount  of  the  Insurance  stip- 
ulated is  conclusively  established,  perforce  of 
the  statute,  as  not  exceeding  three-fourths  of 
the  value  of  the  property  insured,  no  repre- 
sentation In  respect  of  that  matter  may  be  re- 
garded  as  material  to  the  risk.     Generally 
speaking,  we  believe  this  view  to  be  sound  In 
so  far  as  it  pertains  to  a  policy  Issued  as  a 
result  of  fair  dealing  between  the  parties, 
and  not  contaminated  In  the  first  Instance  by 
fraud  as  through  deceit  practiced  by  means 
of  misrepresentations  relative  to  the  value  of 
the  property  which,  for  that  reason,  are  ma- 
terial as  matter  of  inducement  to  the  con- 
tract by  which  the  parties  stipulate  and  agree 
upon  the  value  of  the  property  under  the  in- 
fluence of  the  statute.    Such  representations, 
falsely  made,  with  a  fraudulent  intent  to  in- 
fluence an  over-valuation  of  the  projwrty  to 
be  insured,  ought  to  be  regarded  as  material 
to  the  risk  if  believed  by  the  insurer  and  re- 
lied npon  by  bim  in  issuing  the  policy  and 
thus  fixing  the  value  by  writing  the  amount 
of  the  Insurance  therein.     The  statute  (sec- 
tion  7O30,  R.  S.  1909),  among  other  things, 
provides: 

"No  company  shall  take  a  risk  on  any  prop- 
erty in  this  state  at  a  ratio  greater  than  three- 
fonrtbs  of  the  value  of  the  property  insured, 
and  tirhen  taken,  its  value  shall  not  be  ques- 
tioned in  any  proceeding." 

This  statute,  it  has  been  frequently  said, 
applies  to  Insurance  written  on  personal  as 
well  as  on  real  property.  It  is  said  that  it 
becomes  a  part  and  parcel  of  every  policy  of 
flre  Insiuanee  issued  in  the  «tate.    It  appears 


to  be  something  more  than  what  is  usually 
regarded  as  a  valued  policy  statute.  In  that 
it  carries  an  inhibition  against  every  insur- 
ance company  in  taking  a  risk  at  a  ratio 
greater  than  three-fourths  of  the  value  of  the 
property.  Such  being  true,  it  estops  the  in- 
surer, after  the  issuance  of  a  valid  policy, 
from  disputing  that  the  subject-matter  of 
the  Insurance  was  of  a  value,  at  the  time  the 
policy  was  issued,  not  only  equal  to  the 
amount  of  the  insurance  written  thereon,  but 
one-fourth  more  as  wdl.  See  Gibson  y.  Ins. 
Co.,  82  Ho.  App.  515 ;  Sleveos  v.  Ins.  Co.,  120 
Mo.  App.  88,  96  S.  W.  684;  Crossan  v.  Ins. 
Co.,  183  Mo.  App.  637,  113  S.  W.  704. 

But  obviously  the  statute  Intends  that  the 
contract  valuation  of  the  property  so  fixed  by 
the  amount  of  the  insurance  written  in  the 
policy  shall  be  a  vaUd  one.  There  is  noth- 
ing in  the  face  of  the  statute  to  suggest  oth- 
erwise, and,  indeed,  the  implication  is  to  the 
contrary.  The  statute  contemplates  and  reck- 
ons with  an  Insurance  conqiany  in  taking  a 
risk  through  Issuing  its  policy  on  property. 
In  this  connection  it  says,  "when  taken,  its 
value  shall  not  be  questioned  in  any  proceed- 
ing." Obviously  the  words  "when  taken"  Im- 
ply that  the  negotiations  antecedent  thereto 
shall  be  honest  and  fair — that  Is,  free  from 
covin  and  deceit— with  reapect  to  material 
matters,  to  the  end  that  a  valid  contract  in 
respect  of  such  value  may  be  had.  Although 
the  question  here  made  was  not  In  decision 
there,  our  Supreme  Court,  in  giving  judgment 
upon  the  validity  of  our  valued  policy  stat- 
ute, which  pertains  to  reel  estate  alone,  in- 
timated that  the  question  of  fraud  in  the  in- 
ducement to  the  valuation  fixed  remained 
open;  that  is,  was  in  no  wise  concluded 
thereby.  See  Daggs  v.  Orient  Ins.  Co.,  1.36 
Mo.  382,  395,  38  S.  W.  85,  35  L.  R.  A.  227, 
58  Am.  St.  Rep.  638.  Then,  too.  In  the  same 
case  in  the  Supreme  Court  of  the  United 
States,  the  judgment  sustaining  the  statute 
was  predicated  in  part  in  this  view.  In 
speaking  of  the  parties  entering  into  an  in- 
surance contract  under  the  influence  of  the 
valued  policy  statute  involved  there,  the 
court  said: 

"It  leaves  them  to  fix  the  valuation  of  the 
property  upon  such  prudence  and  inquiry  as 
they  choose.  It  only  ascril>e8  estoppel  after 
this  is  done — estoppel,  it  must  be  observed,  to 
the  acts  of  the  partiepi,  and  only  to  their  acts  in 
open  and  honest  dealing.  Its  presumptions  can- 
not be  urKPd  against  rrand,  and  it  permits  the 
sul}sequent  depreciation  of  the  property  to  be 
shown.  We  see  no  risk  to  insurance  companies 
in  this  statute.  How  can  it  come?  Not  from 
fraud  and  not  from  change,  because,  as  we  have 
seen,  the  presumptions  of  the  statute  do  not 
obtain  against  fraud  or  change  in  the  valuation 
of  the  property." 

See  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
565,  19  Sup.  Ct  281,  43  h.  Ed.  552. 

It  seems  to  be  entirely  clear  that  the  stat- 
ute is  designed  only  to  conclude  the  matter 
of  the  value  of  the  subject  of  insurance  stip- 
ulated in  a  policy  contract  fairly  entered 
into  with  respect  to  such  valuation.  In  oth- 
er words,  false  and  fraudtilent  representa- 
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tlons  of  fact,  not  mere  ezpresslons  of  opin- 
ion, designedly  made  with  sinister  motlTe 
relative  to  the  value  of  the  property  as  an 
Inducement  to  the  contract  of  insurance  fix- 
ing the  valuation,  If  believed  and  acted  upon 
by  the  insurer  so  as  to  cause  the  company  to 
Issue  a  policy 'considerably  In  excess  of  the 
true  value  of  the  property  at  the  time,  should 
be  regarded,  not  only  as  material  to  the  risk, 
but  sufficient  to  render  the  contract  void 
from  its  inception.  In  this  view  such  matter 
may  be  shown  in  defense  notwithstanding 
the  valued  policy  statute.  See  iEtna  Ins.  Co. 
V.  Simmons,  49  Neb.  811,  69  N.  W.  128;  Hart- 
ford Ins.  Co.  V.  Redding,  47  Fla.  228,  87 
South.  62,  67  L.  R.  A.  518,  110  Am.  St  Rep. 
118.  See,  also,  1  May  on  Insurance  (4th  Ed.) 
§30. 

[2]  Such  Is  true,  too.  In  respect  of  a  state- 
ment concerning  the  "cost  to  the  insured" 
of  the  subject  of  the  insurance,  for  a  repre- 
sentation as  to  such  cost  Is  material  to  the 
risk  when  considered  apart  from  the  valued 
policy  statute  entirely.  This,  no  doubt,  is 
because  of  the  element  of  hazard  whidi  at- 
tends a  situation  where  one  may  buy  an  arti- 
cle at  a  certain  price  and  thai  insure  it  for 
an  amount  exceeding  the  price  paid  in  order 
to  destroy  it,  and  thus  realize  a  profit.  Crad- 
dock,  Vinson  &  Co.  v.  Ins.  Co.,  160  Ky.  519, 
169  S.  W.  1016.  Here,  the  representation 
as  to  the  cost  of  the  automobile,  if  made 
with  a  fraudulent  intent  in  order  to  procure 
an  overvaluation,  as  by  an  overlnsurance  in 
the  policy,  is  to  be  regarded  as  material  to 
the  risk  on  the  issue  of  fraud  in  the  Induce- 
ment to  the  contract  fixing  the  value,  for  the 
reason  that  it  antedated  the  Issuance  of  the 
policy.  The  policy  Is  therefore  free  from  the 
Influence  of  the  statute,  and  the  subject-mat- 
ter of  the  Inquiry  is  in  no  wise  concluded  by 
the  operation  on  a  valid  contract  of  insur- 
ance through  which  the  value  was  fixed  and 
determined.  Indeed,  the  entire  defense  of 
fraud  above  stated  penetrates  quite  beyond 
the  influence  of  the  valued  policy  statute, 
and'  operates  on  the  inducement  to  the  con- 
tract by  which  the  value  of  the  property  is 
said  to  be  flxed  at  its  very  inception.  In 
this  view,  the  court  erred  in  ellmlDating  this 
defense  by  instruction,  for  there  was  sub- 
stantial evidence  tending  to  support  It. 

But  though  a  statement  of  the  actual  "cost" 
of  an  article  is  one  of  fact,  a  statement  per- 
taining to  the  value  of  any  property  more  or 
less  savors  of  opinion.  Therefore,  it  Is  said 
by  Mr.  May,  in  his  valuable  work  on  Insur- 
ance: 

"The  overvaluation,  in  the  expressive  language 
of  Mr.  Justice  Yeates,  must  be  'grossly  enor- 
mous' to  admit  of  any  dispute.  The  statement 
as  to  value  of  property  insured  is  not  a  warran- 
ty, but  matter  ol  opinion  which,  if  honestly 
entertained,  does  not  vitiate  the  policy." 

See  1  May  on  Insurance  (4th  Ed.)  f  30. 

This  court  has  heretofore  expressed  a  sim- 
ilar view  with  respect  to  a  representation 
concerning  the  value  of  the  property  insured, 
tot  it  said  that,  while  the  value  Is  ascertain- 


ed by  the  market  price,  as  a  general  rule, 
statements  concerning  the  value  of  property 
savor  much  of  opinion,  and  therefore  a  slight 
overestimate  by  the  assured  of  the  value  of 
a  house  should  be  accounted  for  rather  by  a 
difference  of  opinion  than  on  the  grounds  of 
fraud.  See  Hubbard  v.  Ins.  Co.,  57  Mo.  App. 
1,  6,  7.  But  though  such  be  true  in  respect 
of  the  statements  concerning  value,  it  is  oth- 
erwise with  a  statement  as  to  the  cost  of  an 
article,  for  such  is  a  fact,  and  in  no  sense 
partakes  of  opinion. 

The  relevant  facts,  in  so  far  as  the  defense 
of  fraud  is  concerned,  will  be  stated  in  sub- 
stance. It  appears  plaintiff  purchased  the 
automobile  from  one  Bums  about  March  1st, 
at  the  price  of  $1,000.  The  automobile  was  a 
secondhand  touring  car,  and  it  sold  original- 
ly, ,when  new,  jfor  some  $3,500  or  $4,000.  Aft- 
er purchasing  the  car  secondhand  from 
Burns,  plaintiff  added  to  it  other  equipment 
at  an  outlay  of  $427.46,  so  it  appears  at  the 
time  the  Insurance  was  effected  the  automo- 
bile had  actually  cost  her  $1,427.46.  Plaintiff 
herself  testifles  to  these  facts,  but  she  as- 
serts, too,  that  she  made  n»  representation 
wliatever  concerning  the  cost  of  the  car  to 
defendant,  nor  to  Manker,  who  negotiated 
the  insurance.  It  attars  that  Manker  was 
an  insurance  broker  and  a  friend  of  Bums, 
from  whom  plaintiff  purchased  the  automo- 
bile. Bums  informed  Manker  that  he  had 
sold  an  automobile  to  plaintiff,  and  suggest- 
ed that  he  should  see  her  about  insurance. 
Thereafter  Manker  called  at  plaintiff's  resi- 
dence and  solicited  the  Insurance.  Plaintiff 
did  not  know  Manker,  and  he  introduced 
himself  as  having  been  sent  by  Burns,  from 
whom  she  purchased  the  car,  to  see  her  about 
insurance  on  it.  At  the  same  time  he  gave 
plaintiff  a  card  bearing  his  name  and  words 
to  the  effect  that  he  was  special  agent  for 
the  Fidelity  &  Casualty  Company  of  New 
York  with  offices  at  308,  314  Rialto  BuilcUng, 
St  Louis,  Mo.  There  is  nothing  in  the  rec- 
ord tending  to  prove  that  plaintiff  knevr 
Manker  was  an  insurance  broker.  Manker 
himself,  testifying  for  defendant  says: 

"Well,  in  the  first  place,  I  told  her  that  Mr. 
Burns  had  sent  me  over  there  to  insure  her  au- 
tomohile." 

Manker  says  he  did  not  see  the  automo- 
bile, but  inquired  of  plaintiff  as  to  the  cost 
of  it,  and  she  told  t>im  that  it  had  cost  her 
about  $2,000;  that  he  made  a  note  of  this 
statement  in  a  memorandum  book,  called  at 
defendant's  office  in  St  Louis,  and  communi- 
cated the  fact  to  Mr.  Crawford,  its  super- 
intendent, in  connection  with  the  proposal 
for  Insurance  on  the  car.  Plaintiff  says  that 
she  made  no  such  statement  to  Manker,  but 
that  he  went  in  company  with  her  husband, 
viewed  the  car,  and  flxed  the  value  and  the 
amount  of  the  insurance  himself.  Indeed, 
plaintiff  testifles  that  Mr.  Manker  seemed  to 
know  ail  about  what  the  car  had  cost  her, 
and  congratulated  her  on  the  bargain  as  if 
he   were   apprised    of    the   purdwae  piloe 
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tlirough  his  friend  Burns,  who  had  suggested 
that  be  solicit  the  Insurance  on  It    At  any 
rate,  Manker  departed,  and  In  a  day  or  two 
returned  to  plalntUTa  residence,  with  a  pol- 
icy of  insurance  against  fire  for  $1,750,  but 
inelndlng  also  Insurance  on  the  automobile 
against  theft.     Plaintiff  declined  to  accept 
this  iMllcy  because  she  had  not  contemplated 
insurljaK  It  against  theft,  and   Manker  de- 
parted, but  returned  thereafter  with  the  pol- 
icy now  tn  suit.  Issued  by  defendant  at  $1,- 
750  Insurance  on  the  automobile  against  fire, 
and  delivered  this  policy  to  her.     On  the 
bade  of  the  p<dlcy  at  the  time  of  its  delivery 
to  plaintiff  appeared  Manker's  name,  as  fol- 
lows, affbced  by  the  impressian  of  a  rubber 
stamp:    "H.   Bl.   Manker,  special  agent,  314 
Rlalto  Building,  St  Louis,  Missouri."    On  de- 
livery of  the  policy,  pHalntlff  paid  Manker  the 
premium  of  $43.75  and  It  appears  coneluslTe- 
ly  that  Manker  paid  this  amount  to  defend- 
ant t<«t  the  policy,  less  his  commissions  of  20 
per  cent,  which  defendant  allowed  him  to 
withhold  as  his  compensation.    Manker  tes- 
tifies that  he  is  and  was  then  an  insurance 
broker,  and  had  no  commission  of  authority 
or  an  ajqimlntment  from  defendant  as  its 
agent.    Also  it  ajHpears  from  the  testimony 
of  Manker  and   def^dant's  superintendent 
that  Manker's  name  as  special  agent  was  not 
on  the  policy  when  deUvered  to  him  by  the 
insurance  comiMny,  but  that  he  affixed  it  by 
means  of  a  rubber  stamp  afterwards,  and  be- 
fore delivery  to  plaintiff.     It  appears,  too, 
that  Manker  placed  Insurance  frequently  with 
defendant,  and.  Indeed,  Its  superintendent, 
Crawford,  who  wrote  the  policy,  testifies  that 
he  was  in  the  office  of  defendant  placing  In- 
surance with  them  on  an  average  of  once  a 
week,  and  that  it  was  the  custom  to  pay  him 
20  i)er  cent,  commissions;    that  is,  Manker 
deducted    such    percentage    of    commissions 
from  the  premium  collected  by  him  on  the 
delivery    of    policies.      Furthermore,    Craw- 
ford,  the   defendant's    sui)erlntendent    says 
tbat  be  sent  no  one  to  Inspect  the  car,  but 
accepted  the  risk  on  his  recommendation  be- 
cause he  knew  Manker.    "We  deal  only  with 
brokers  that  we  know.    Now,  It  Is  a  matter 
of  honor  among  Insurance  men  that  a  reputa- 
ble broker,  a  man  whom  we  will  deal  with, 
will  not  misrepresent  a  risk  deliberately,  and 
they  come  Into  the  office,  and  we  ask  them, 
or  they  give  us,  the  Information  tbat  we 
want,  and  we  rely  upon  what  they  give  us." 
[3-5]  The   case   Is   presented   and   argued 
tliooghout  on  the  theory  that  Manker,  insur- 
ance broker,  was  the  agent  of  plaintiff  In  ef- 
fecting this  insurance,  and  that  his  represen- 
tation to  defendant's  superintendent,  Craw- 
ford, who  approved  the  risk  at  the  time  the 
policy  was  issued,  that  the  automobile  actu- 
ally cost  $2,000  was  a  representation  made  by 
plaintiff  through  her  agent  and  she  is  there- 
fore responsible  for  it     Of  course,  tC  plain- 
tiff made  such  representation  to  Manker  with 
a  view  of  overinsuriug  her  property,  and  he 


communicated  it  to  the  defendant,  she  is  re- 
sponsible therefor,  whether  Manker  was  her 
agent  or  the  agent  of  the  company ;  but  she 
says  she  made  no  such  representation,  while 
be  says  she  did.  However,  the  argument 
proceeds  as  though  Manker  Is  plaintiff's 
agent  merely  because  of  the  fact  that  he  was 
an  insurance  broker,  and  tbat  this  Is  true  as 
a  matter  of  law,  but  we  are  not  so  persuaded. 
Even  though  Manker  is  an  Insurance  broker 
and  follows  that  calling.  It  is  entirely  clear 
that  there  Is  no  evidence  in  this  record  re- 
vealing him  to  be  In  law  the  agent  of  the  in- 
sured. It  is  equally  clear  that  on  the  con- 
ceded facts  of  the  case  Manker  was  the  agent 
of  defendant,  not  only  for  the  purpose  of  de- 
livering the  policy  and  collecting  the  premi- 
um thereon,  but  even  more  when  the  acts  of 
ratification  are  viewed.  It  is  true  our  stat- 
ute (secUon  7049,  R.  S.  1909),  requiring  in- 
surance brokers  to  take  out  Ucense,  declares 
that: 

"Whoever,  for  compensation,  acts  or  aids  tn 
any  manner  in  negotiating  contracts  of  insur- 
ance or  reinsurance,  or  placing  risks  or  affect- 
ing insurance  or  reinsurance  for  any  person 
other  than  himself,  and  not  being  the  appointed 
agent  or  ofiicer  oi  the  company  in  wluch  such 
insurance  or  reinsurance  is  effected,  shall  be 
deemed  an  insurance  broker,  and  no  person  shall 
act  as  such  insurance  broker,  save  as  provided 
in  this  section,"  etc 

But  this  is  a  mere  general  declaration  of 
the  law  as  to  the  function  of  an  insurance 
broker,  and  does  not  render  him,  in  every 
transaction,  the  agent  of  the  insured,  for  the 
facts  attending  the  negotiations  determine 
for  whom  he  is  acting.  Notwithstanding  the 
statute,  a  broker  may  become  the  agent  of 
the  Insurer  because  of  some  special  condition 
or  circumstance  attending  the  particular  case. 
See  Priugle  v.  JEtna.  Life  Ins.  Co.,  123  Mo. 
App.  710,  101  S.  W.  130;  1  May  on  Insurance 
(4th  Ed.)  i  124.  Here,  It  is  certain  plaintiff 
did  not  deal  with  Manker  as  a  broker.  She 
did  not  seek  him  out  and  appoint  him  to  act 
for  her,  but  rather  he  called  at  her  residence 
ostensibly  as  an  Insurance  agent  and  in  his 
own  language  stated  that  he  had  been  sent 
at  the  behest  of  Burns  "to  insure  her  automo- 
bile." He  gave  plaintiff  his  card,  which  re- 
cited that  he  was  special  agent  for  a  com- 
pany engaged  in  the  Insurance  business, 
though  not  this  defendant  Nothing  was  said 
to  the  effect  that  he  was  a  broker,  or  any- 
thing other  than  an  Insurance  agent,  as  he 
appeared  to  be,  and  it  is  manifest  plaintiff 
dealt  with  him  as  such.  Subsequently  he  re- 
turned with  a  policy,  which  appeared  to  In- 
clude insurance  against  theft  as  well  as  fire, 
and  plaintiff  declined  to  accept  this,  for  the 
reason  that  she  had  not  applied  for  Insur- 
ance of  that  character.  Obviously,  in  respect 
of  this  matter,  Manker  was  acting  for  some 
one  other  than  plaintiff,  for  he  tendered  a 
policy  different  and  distinct  from  that  for 
which  she  had  applied  and  one  which  would 
naturally  require  an  additional  premium.  It 
does  not  appear  as  to  whether  Manker's  name 
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as  agent  was  on  ihe  first  policy  tendered  or 
not,  bnt  be  that  as  It  may,  he  returned  the 
first  policy  to  the  company  and  delivered  an- 
other Insuring  against  fire  only  In  accordance 
with  plaintiff's  original  request,  and  on  this 
policy  his  name  appeared  affixed  by  means 
of  a  rubber  stamp,  as  special  agent  for  de- 
fendant company,  though  the  evidence  is  this 
was  not  done  in  the  Insurance  company's  of- 
fice, but  after  the  policy  had  been  delivered 
to  Manker.  However,  plaintiff  did  not  know 
this.  All  of  these  facts  suggest  that  Manker 
approached  plaintiff  as  an  insurance  agent 
authorized  to  effect  Insurance  for  an  insur- 
ance company,  and  there  is  not  a  word  in 
the  case  to  suggest  that  she  gave  him  general 
authority  about  placing  the  Insurance. 
Moreover,  on  delivering  the  policy,  plaintiff 
paid  him  the  premium  in  full  for  the  com- 
pany. Then,  too,  according  to  Crawford,  the 
company  billed  the  policy  to  Manker  as  it  he, 
and  not  plaintiff,  was  its  debtor  for  the  pre- 
mium. It  is  certainly  clear  that  there  Is 
nothing  in  the  facts  above  stated  suggesting 
that  plaintiff  employed  an  insurance  broker 
to  act  as  agent  for  her.  In  respect  of  a  very 
similar  situatlcm.  Judge  Brewer,  subsequent- 
ly Mr.  Justice  Brewer,  of  the  Supreme  Court 
of  the  United  States,  said: 

"It  seems  to  me,  from  whichever  standpoint 
you  approach  this  case,  that  it  would  not  be 
fair  to  rrleasc  the  defendant  company  from  lia- 
bility. Tbe  plaintiff  did  not  go  to  an  insurance 
broker  to  employ  him  to  solicit  insurance.  He 
never  thought  of  employing  an  a^ent  to  act  for 
him ;  but  he,  as  principal,  wanting  to  buy  in- 
surance, went  to  a  man  who  was  selling  insur- 
ance, and  proposed  to  buy  from  him  $20,000 
worth  of  insurance.  Judge  Ames  proposed  to 
sell  it  to  him,  and  they  each  stood  in  the  rela- 
tion of  principal  in  that  negotiation."  May  v. 
Western  Assur.  Co.  (C.  C.)  27  Fed.  260. 

See,  also,  McGraw  v.  Ins.  Co.,  54  Mich.  145, 
19  N.  W.  927. 

So  it  is  here.  These  parties  at  that  time 
stood  in  the  relation  of  principals.  Plaintiff 
and  Manker  were  strangers  to  each  other, 
having  had  no  previous  dealings  whatever, 
and,  this  being  true,  the  presumption  which 
attended  the  situation  at  the  time,  in  view 
of  the  representations  made  by  Manker,  is 
that  he  was  an  agent  representing  an  insur- 
ance company  which  desired  to  negotiate 
with  her.  It  is  certain  plaintiff  did  not  em- 
ploy him  as  an  insurance  broker  to  represent 
her.  So  far  as  this  record  discloses  she  nev- 
er thought  of  employing  Manker  to  act  as 
her  agent.  This  much  may  be  said  concern- 
ing the  original  negotiation  touching  tbe  in- 
surance, and  as  the  matter  progressed  the 
character  of  Manker  as  an  Insurance  agent 
in  contradLstinctlou  from  an  agent  for  plain- 
tiff was  more  highly  develcqjed.  lie  first  ten- 
dered her  a  policy  for  which  she  had  not  ap- 
plied as  If  he  desired  to  sell  it,  and  this  she 
refused.  Immediately  thereafter  he  deliv- 
ered plaintiff  an  Insurance  policy,  the  one 
now  in  suit,  bearing  his  name  as  special 
agent,  and  also  collected  the  premium  there- 
on from  plaintiff  for  the  company.    Obvious- 


ly this  appeared  to  C9nflrm  his  authority  as 
by  ratification.  Such  is  the  situation  when 
viewed  from  the  standpoint  of  plaintiff,  and 
it  is  clear  Manker  was  not  her  agent 

We  look  now  to  his  negotiations  and  con- 
duct from  the  standpoint  of  defendant     Man- 
ker was  intrusted  by  defendant  to  deliver  the 
insurance   policy   and    collect   the   premium 
thereon,  and  out  of  such  premium  he  was 
paid  as  his  compensation  a  commission  of  20 
per  cent    He  was  not  the  agent  of  plaintiff, 
and  it  is  important  to  inquire:   Who  did  he 
represent  in  this  transaction?    The  question 
is  to  be  answered  by  reference  to  the  proprie- 
tary interest  in  the  policy  and  the  moneys 
collected  thereon,  with  a  view  of  ascertain- 
ing who  it  was  reposed  trust  in  Iilm  with 
respect  of  that  matter.    To  whom  did  the 
policy   bdong  until   delivered   to  plaintiff? 
Tbe  answer  is,   to  defendant    Wlien  pay- 
ment was  made  by  plaintiff  to  Manker  for 
the  policy,  to  whom  did  the  moneys  thus  col- 
lected   by   him    belong?    Such   moneys,   of 
course,  belonged  to  defendant,  and  he  col- 
lected for  it    Out  of  moneys  thus  received 
by  defendant  Manker  received  his  compensa- 
tion.   In  respect  of  this  matter  there  can  be 
DO  question  concerning  the  fact  that  Manker 
was  the  agent  of  defendant  for  the  purpose 
of  delivering  the  policy  and  collecting  the 
premium  thereon,  though  it  may  be  that  his 
agency  does  not  extend  beyond  tills  on  these 
facts  alone.    This  court  has  heretofore  de- 
clared that  a  mere  insurance  broker  as  such 
is  without  authority  to  receive  a  premium 
from  an  applicant  for  insurance.    See  Gen- 
try V.  Ins.  Co.,  15  Mo.  App.  216.    The  author- 
ities rule,  too,  without  dissent,  that  a  mere 
insurance  broker  who  Is  intrusted  by  the 
company  with  the  delivery  of  the  policy  and 
the  collection  of  the  premium  is  to  be  regard- 
ed as  the  agent  of  the  company  for  such  pur- 
pose.   See  Lycoming  Fire  Ins.  Co.  v.  Ward, 
90  111.  545;  Indiana  Ins.  Co.  t.  Hartwell,  123 
Ind.  177,  24  N.  E.  100;     Gaysville  Mfg.  Co. 
V.  Phcenix  Ins.  Co.,  67  N.  H.  457,  36  Atl.  367; 
Estes  V.  Home,  etc.,  Ins.  Co.,  67  N.  H.  462,  33 
Atl.   615;    Monitor  Ins.   Co.  t.   Young,  111 
Mass.  537 ;  Farmers',  etc.,  Ins.  Co.  v.  Wlard, 
69  Neb.  451,  81  N.  W.  312.    If,  then,  Manker 
was  not  the  agent  of  plaintiff  and  represent- 
ed himself  to  her  as  an  insurance  agent, 
which  representation  during  the  transaction 
subsequently  appeared  to  her  to  be  ratified 
by  the  defendant  company  through  the  deUv- 
ery  of  its  policy  and  the  collection  of  pre- 
mium by  Manker,  whose  agent  should  he  be 
regarded  In  the  matter  of  making  the  rep- 
resentation said  to  be  false;  that  is,  in  event 
it  be  found  plaintiff  made  no  such  representa- 
tion to  him?    If  plaintiff  neither  made  such 
representation  to  him  nor  authorized  him  to 
make  one  for  her,  then  the  representation  1& 
of  course.  In  no  wise  binding  upon  her.    It 
may"  not  be  Imputed  to  her  through  an  agen- 
cy on  the  part  of  Manker,  for  such  does  not 
appear.    It  would  seem,  therefore,  if  plain- 
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tfff  did  not  make  It,  that  in  respect  of  this 
represeutatlon  Manker  was  acting  for  the 
Insurance  company  ratber  tlian  the  plaintiff 
beoinse  the  Insurdnce  company  was  aceas- 
tomed  to  deal  with  him  and  panned  an  es- 
tablished custom  of  trusting  to  representa- 
tions made  by  him.    Indeed,  Mr.  Crawford, 
tbe   superintendent    of    defendant,    testified 
that  Manker  was  in  his  office  on  an  average 
of  once  a  week,  and  frequently  placed  busi- 
ness with  the  company;    also  that  the  com- 
pany made  no  examination  of  the  property 
on  which  It  placed  insurance  because  it  trust- 
ed to  the  representations  made  by  brokers, 
such  as  Manker,  who  were  well  known  to  it. 
The  reposing  of  trust  and  confidence  in  re- 
spect of  a   particular  subject-matter  In   a 
transaction  of  this  character  inheres  with  an 
agency  thereabout,  and  if  Insurance  compa- 
nies see  flt  to  trust  brokers  concerning  such 
matters,  when,  aa  here,  the  broker  is  not  the 
agent  of  another,  they  should  bear  the  bur- 
den thus  Toluntarily  assumed.    Especially  Is 
this   true  when   the  custom    is   considered 
which  obtains  between  the  company  and  cer- 
tain lookers  of  whom  Manker  is  one,  and 
about  whom  Mr.  Crawford  testified.    In  such 
circumstances,  the  company  having  made  the 
broker  its  agent  for  the  purpose  of  deliver- 
ing the  policy,  collecting  the  premium,  com- 
pensating liim  for  the  service  by  an  allow- 
ance of  commission,  and  moreover  establish- 
ed and  pursued  a  custom  in  accepting  the 
representations  of  the  broker  as  to  such  ma- 
terial matters  concerning  the  property  insur- 
ed, the  broker  is  to  be  regarded  the  agent  of 
the  insurance  company  thereabout  in  cases 
Eucb  as  this  one,  where  it  is  entirely  clear 
that  he  is  in  no  manner  the  agent  of  th^ 
insured.    May  v.  Western  Assur.  Co.  (C.  C.) 
27  Fed.  260;    Queen  Ins.  Co.  v.  Union  Bank 
4  Trust  Co.,  Ill  Fed.  607,  49  C.  C.  A.  555 ; 
Lehoiann  t.  1ns.  Co.,  183  Mo.  App.  696,  167 
S.  W.  1047;    Indiana  Ins.  Co.  v.  Hartwell, 
123  Ind.  177,  24  N.  B>.  100.    In  the  circumr 
stances  appearing  In  this  record,  the  repre- 
sentation as  to  the  cost  of  the  automobile,  if 
not  made  at  all  to  Manker,  must  be  regard- 
eu  aa  a  representation  of  the  agent  of  the 
ln.surance  company,  and  one  for  which  plain- 
tiff la  in  no  wise  responsible.    See  McGraw 
v.  Ins.  Co.,  54  Mich.  145,  10  N.  W.  027;   Leh- 
mann  r.  Ins.  Co.,  183  Mo.  App.  696,  167  S. 
W.  1047. 

(6 1  Tlien,  too,  if  it  be  that  Manker  was  in- 
formed of  the  true  cost  at  the  car,  as  plaintiff 
says  he  was,  for  according  to  her  testimony 
he  seemed  to  know  all  about  it,  and  congrat- 
ulated her  on  the  bargain,  and  notwithstand- 
ing this  knowledge  procured  the  poiicy  to 
be  issued  by  defendant  without  any  repre- 
sentation as  to  its.  cost  on  the  part  of  plain- 
tiff, the  statement  of  the  actual  cost  of  the 
car  to  be  ^fiOO  on  the  schedule  of  statements 
indorsed  on  the  policy  is  to  be  regarded  as 
that  ot  the  company  with  full  Imformation, 
and  It  is  estopped  to  assert  the  contrary. 
niis  Is  true,  too,  though  it  appears  in  the 


policy,  which  she  accepted  and  retained.  See 
Williams  v.  Bankers',  etc.,  Ins.  Co.,  73  Mo. 
App.  607 ;  Shell  v.  Ins.  Co.,  60  Mo.  App.  644, 
649;  Farmers',  etc.,  v.  Wlard,  69  Neb.  451, 
81  M.  W.  812;  Combs  y.  Hannibal,  etc.,  Ins. 
Co.,  48  Mo.  148,  97  Am.  Dec.  383;  Ormsby  t. 
Ins.  Co.,  105  Ma  App.  143,  79  S.  W.  733. 

[7]  We  come  now  to  consider  the  question 
of  warranty  under  the  influence  of  our  valued 
I)ollcy  statute.  According  to  the  terms  of  the 
IM>llcy,  it  stipulates  a  warranty  on  the  part 
of  plaintiff  to  the  effect  that  the  actual  cost 
of  the  automobile  was  $2,000,  wheireos  In 
truth  and  in  fact  it  appears  beyond  ques- 
tion, in  plaintiff's  evidence,  that  such  actual 
cost  was  $1,427.46.  The  defense  of  breach  of 
warranty  proceeds  according  to  the  concep- 
tion ot  a  valid  contract  between  the  parties, 
for  plaintiff  is  suing  on  the  policy,  and  de- 
fendant invokes  the  covenant  of  warranty  in 
defense.  In  this  the  subject-matter  in  Judg- 
ment is  to  be  distinguished  from  the  prop- 
osition advanced  as  a  matter  of  fraud  in  the 
inducement  at  the  inception  aC  the  contract 
and  before  it  was  entered  into.  The  warran- 
ty asserted  is  affirmative  in  its  character.  In 
that  it  stipulates  the  automobile  cost  plain- 
tiff $2,000,  and  the  important  question  for 
consideration  is  as  to  whether  It  pertains  to 
a  fact  material  to  the  risk,  in  view  of  the 
statute  fixing  the  amount  of  the  Insurance 
stipulated  in  a  valid  subsisting  contract  of 
insurance  between  the  parties,  as  three- 
fourths  of  the  value  of  the  property  at  the 
time.  Formerly  the  law  required  literal  com- 
pliance with  a  warranty  of  fact,  whether 
material  or  not,  in  an  insurance  contract,  and 
for  the  I>reach  of  such  avoided  the  policy,  but 
this  rule  no  longer  obtains,  for  the  statute 
(section  7025,  B.  S.  1909)  provides  otherwise. 
By  the  provisions  of  that  statute  the  war- 
ranty of  any  fact  or  condition  incorporated 
in  a  policy  of  fire  insurance,  purporting  to 
be  assented  to  by  the  assured,  which  shall 
not  materially  affect  the  risk  Insured  against, 
sltall  be  deemed  and  taken  as  a  representa- 
tion only  in  a  suit  on  the  policy.  Though 
this  statute  serves  to  annihilate  the  force  of 
a  warranty  at  common  law  toncbing  imma- 
terial matters,  it  in  no  wise  impairs  the  effect 
of  a  warranty  pertaining  to  a  fact  material 
to  the  risk  insured  against  which  is  other- 
wise not  concluded  by  some  other  statute, 
that  is,  remains  open  as  a  competent  subject 
of  contract,  and  a  warranty  in  respect  of 
such  fact  in  such  cases  inheres,  with  like  force 
and  effect  as  attended  them  prior  to  the  stat- 
ute. See  Dolan  v.  Ins.  Co.,  88  Mo.  App.  666 ; 
Kenefick  v.  Ins.  Co.,  205  Mo.  294,  103  S.  W. 
957.  A  fact  material  to  the  risk  in  the  law 
of  insurance  is  said  to  be  one  which,  if  com- 
municated to  the  underwriter,  would  induce 
him  either  to  decline  the  insurance  altogeth- 
er, or  not  to  accept  it  unless  a  higher  premi- 
um is  paid.  See  Boggs  &  Leathe  v.  Ins.  Co., 
30  Mo.  63,  68.  See,  also,  1  May  on  Insur- 
ance (4tb  Ed.)  S  184. 

[I]  There  can  be  no  doubt  that  a  tepre- 
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sentation  of  fact  to  the  effect  that  the  auto- 
mobile cost  $2,000  should  be  regarded  as  ma- 
terial to  the  risk  Insured  against  ordinarily, 
and  therefore  a  warranty  in  the  policy  in 
suit  and  as  such  available  to  defendant,  even 
under  our  statute  above  quoted,  if  the  ques- 
tion were  to  be  considered  separate  and  apart 
entirely  from  our  valued  policy  law.  Indeed, 
such  a  representation  has  been  determined 
to  be  material  to  the  risk  by  the  KentucKy 
court,  but  the  valued  policy  law,  if  any  ob- 
tains in  that  state,  does  not  appear  to  have 
been  reckoned  with  therein.  See  Craddock, 
Vinson  &  Oo.  V.  Ins.  Co.,  160  Ky.  619,  169  8. 
W.  1016. 

[I]  However  this  may  be,  a  false  state- 
ment of  fact,  which  operates  only  to  Induce 
the  amount  of  the  insurance,  may  not  be  re- 
garded as  a  warranty,  in  view  of  our  valued 
policy  statute,  when  considered  apart  from 
fraud  entirely  as  essential  to  the  conception 
here.  The  statute  (section  7030,  R.  S.  1909) 
provides  no  company  shall  take  a  risk  on  any 
property  in  this  state  at  a  ratio  greater  than 
threenfourths  of  the  value  of  the  property  In- 
sured, and,  when  taken,  its  value  shall  not 
be  questioned  In  any  proceeding.  This  stat- 
ute not  only  renders  the  insurance  contract 
subordinate  to  its  provisions,  but  it  becomes 
parcel  of  the  policy  as  if  expressly  stipulat- 
ed therein.  See  Havens  v.  Ins.  Co.,  123  Mo. 
403,  27  S.  W.  718,  26  L.  B.  A.  107,  45  Am.  St 
Rep.  670.  In  view  of  the  statute  and  Its  so 
becoming  parcel  of  the  policy,  it  has  hereto- 
fore been  determined  that  any  representa- 
tion stipulated  in  the  policy  to  be  a  warranty 
of  fact  with  respect  to  the  value  of  the  prop- 
erty la  to  be  disregarded  as  immaterial  to  the 
risk,  in  that  such  is  not  open,  that  is,  sub- 
ject to  a  contract  of  warranty.  This  must 
be  true  because  the  valued  policy  statute, 
fixing  the  insurable  value,  is  parcel  of  the 
contract  of  Insurance,  and  the  matter  of  a 
warranty  arises  only  on  a  valid  and  subsist- 
ing contract  between  the  parties  by  which 
such  value  is  determined.  The  law  having 
fixed  the  value  of  the  property  by  reference 
to  the  amount  of  Insurance  written  in  the 
policy,  manifestly  it  wUl  not  tolerate  a  stipu- 
lation in  the  same  contract,  such  as  a  war- 
ranty pertaining  to  value,  designed  to  thwart 
the  purpose  of  the  statute  and  one  which 
makes  for  the  undoing  of  the  value,  solemnly 
ascertained  and  agreed  upon  in  the  policy. 
The  statute  above  quoted  la  not  only  a  valued 
policy  law,  bat  it  carries  as  well  an  Inhibition 
against  an  Insurance  company  issuing  an  In- 
surance policy  on  property  to  exceed  three- 
fourths  of  its  value.  It  proceeds  in  the  view 
that  the  Insurer  shall  go  out  and  investigate 
the  value  of  the  property  himseK  and  deter^ 
mine  the  matter  as  to  the  amount  of  insur- 
ance which  should  be  written  thereon,  not 
exceeding,  however,  three-fourths  of  its  val- 
ue. It  is  true  the  insurer  may  neglect  to  do 
this,  and  thus  carelessly  contract  to  indemni- 
fy for  a  valuation  beyond  what  he  would  oth- 
erwise do.    If  so,  he  Is  treated  as  estopped 


from  thereafter  disputing  the  value  placed 
upon  the  property  where  such  valuation  has 
been  attained  through  a  valid  contract  free 
from  fraud  and  deceit,  as  t>ointed  out  above. 
That  such  is  the  view  of  the  purport  of  the 
valued  policy  law  is  not  open  to  question. 
See  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382, 
395,  38  S.  W.  85,  36  L.  R.  A.  227,  68  Am.  St 
Rep.  638 ;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
557,  565,  19  Sup.  Ot  281,  43  L.  lOd.  552. 
Therefore,  though  an  Insurer  may  set  up  a 
fraudulent  valuation  in  the  Inducement  of 
the  contract  going  to  the  value,  such  repre- 
sentation or  statement  of  fact  pertaining  to 
the  value  Is  annihilated  as  a  fact  material  to 
the  risk,  jierforce  of  the  valued  policy  statute, 
in  contracts  of  insurance  fairly  made,  and 
a  stipulation  in  the  policy  with  respect  of 
that  matter  Is  to  be  disregarded  for  that 
reason ;  that  is,  for  the  reason  that  such  fact 
going  to  the  value  which  the  insurance  com- 
pany is  required  to  determine  Cor  itself,  may 
not  be  regarded  as  material  to  the  risk  after 
a  valid  policy  is  issued  fixing  such  value. 
See  Willlama  v.  Bankers',  etc.,  Ins.  Co.,  73 
Mo.  App.  607 ;  Rltchey  v.  Home  Ins.  Co.,  104 
Mo.  App.  146,  78  S.  W.  341. 

But  it  is  argued  the  statement  of  fact  that 
the  actual  cost  of  the  automobile  to  plaintiff 
was  $2,000  is  something  different  and  dis- 
tinct from  a  statement  of  its  value.  Touch- 
ing this  it  is  -said  the  value  of  an  article  is 
regarded  as  the  market  value,  that  is,  the 
price  it  would  command  in  the  open  market, 
and  is  frequently,  in  event  there  is  no  ready 
market,  a  matter  of  opinion,  whereas  the  cost 
of  an  article  is  the  amount  which  one  has 
paid  out  for  it,  and  about  which  he  is  fully 
advised  and  may  make  a  positive  statement 
of  fact  There  can  be  no  doubt  that  such  la 
an  accurate  statement  of  a  clear  distinction. 
But  though  such  be  true,  the  matter  of  the 
cost  of  the  automobile  to  plaintiff,  in  any 
view  of  the  case,  is  to  be  regarded  within  the 
influence  of  the  valued  policy  statute,  for 
the  argument  is  that  defendant  would  not, 
under  any  circumstance,  issue  a  policy  for  an 
amount  exceeding  the  cost  price  of  the  ar- 
ticle insured.  If  such  be  true,  then  the  In- 
quiry as  to  the  cost  and  the  statement  with 
respect  to  It  pertains  solely  to  the  amount 
of  the  insurance  to  be  written.  The  amount 
of  the  Insurance  under  our  valued  policy 
statute  may  not  exceed  three-fourths  of  the 
value  of  the  property  Insured  in  every  situa- 
tion, whether  such  be  true  or  not  as  a  mat- 
ter of  fact  and  is  to  be  so  taken  and  reck- 
oned with  where  the  case  concedes  the  policy 
to  be  a  valid  and  subsisting  one,  aa  Is  es- 
sentially the  predicate  for  an  argument  bas- 
ed on  a  warranty  contained  in  the  contract 
In  this  case,  by  the  fact  of  issuing  the  jmlicy 
for  $1,750,  the  defendant  affixed  a  value  on 
the  automobile  equal  to  that  sum  of  whicb 
$1,750  is  three-fourths;  that  is,  $24«7.60. 
But  this  is  not  Important  at  the  moment  Ac- 
cording to  the  argument.  If  dotendant  had 
known  the  true  cost  of  the  automobile,  tt 
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would  have  treated  sucb  cost  as  a  material 
fact  by  declining  to  write  a  policy  In  the 
amount  It  did;  that  la,  for  the  vklue  ac- 
cording to  the  stipulation  of  the  policy  as  in- 
fluenced by  the  statute.  Obviously  then,  the 
matter  of  fact  pertaining  to  the  cost  is  ma- 
terial to  the  risk  only  In  so  far  as  It  would 
influence  defendant's  course  In  declining  to 
write  srach  amount  of  insurance  on  the  auto- 
mobile, and  thus  ascribing  the  value  imparted 
as  a  result  of  the  transaction.  This  being 
true,  the  warranty,  though  in  respect  of  a 
text  material  to  the  risk,  ordinarily  is  con- 
dnded  as  unavailing;  that  is,  immaterial 
under  the  valued  policy  law.  In  so  far  as 
this  question  is  concerned,  we  agree  with  the 
views  of  the  trial  court  thereon. 

Bat  for  the  reason  the  court  peremptorily 
disposed  of  the  defense  relating  to  fraudn 
lent  representations  going  to  the  inducement 
to  the  contract  by  which  the  value  of  the 
property  was  fixed,  the  judgment  should  be 
reversed  and  the  cause  remanded.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  concurs  in  all  that  Is 
said  in  the  opinion  on  the  question  of  agency, 
and  likewise  in  what  is  said,  and  the  con- 
clusion that  the  matter  of  breach  of  warranty 
may  not  be  regarded  as  material  to  the  risk, 
under  our  statute,  but  dissents  from  the  con- 
clusion reached  on  the  matter  first  discussed 
that  la,  that  the  valuation  of  the  piaperty 
may  be  challenged  on  the  grounds  of  fraud- 
ulent representation  going  to  the  inducement 
of  the  contract. 

ALXBN,  J.,  concurs  in  what  is  said  and  the 
conclusion  reached  in  the  opinion  touching 
tlie  matter  of  fraudulent  representations  la 
the  inducement  of  the  contract  of  Insurance 
fixing  the  value  of  the  property,  and  express- 
es no  opinion  on  the  question  of  agency,  but 
dissents  from  the  ccmclusion  on  the  question 
of  breach  at  warranty.  Each  flies  a  separate 
opinion. 

REYNOLDS,  P.  J.  I  agree  to  the  reversal 
but  with  grave  doubt  as  to  whether  that 
should  be  the  order.  I  am  very  strongly  In- 
clined to  think  that  a  misrepresentation,  as 
to  the  cost  of  the  machine  is  not  such  a 
fraud  as  goes  to  affect  the. amount  insured 
and  paid  for,  or  that  under  our  valued  pol- 
icy law  this  is  a  misstatement  or  mlarepre- 
sentaticm  of  which,  under  that  law,  the  in- 
surer can  avail  itself.  Cost  is  not  the  meas- 
ure of  value.  Insurance  is  made  on  value, 
not  on  cost.  It  was  open  to  the  insurer  to 
ascertain  value — ^it  was  bound  to  do  so  and 
had  no  right  to  rely  for  that  value  on  the 
statement  of  the  iitsured  as  to  cost,  if  she 
made  one,  and  that  is  disputed,  but  was 
bound  Itself  to  determine  value,  that  Is  the 
amount  for  which  it  would  Insure  and  on 
which  it  charged  and  collected  its  premium, 
liavlng  insured  at  a  stated  valuation  for  a 
stated  amount,  and  charged  its  premium  on 
that  valuation,  it  is  bound,  under  our  law.  In 
that  amount    Logically,  I  should  not  agree 


I  to  a  reversal.  On  a  new  trial  that  issue  may 
I  disappear  if  the  Jury  finds  that  the  Insured 
made  no  representation  as  to  cost.  I  agree  to 
a  reversal  and  remander  merely  that  there 
may  be  a  disposition  of  the  case  by  our 
court.  In-  doing  so,  I  do  not  agree  that  the 
value  is  open  to  Inquiry  or  that  the  state- 
ment of  cost,  even  if  made,  is  such  a  fraud 
as  avoids  the  policy.  On  all  the  other  points 
so  thoroughly  covered  by  my  Brother  NOR- 
TONI,  I  am  in  entire  agreement  with  him. 

ALLEN,  J.  I  am  unable  to  concur  in  all 
that  Is  said  by  my  Brother  NORTOKI  in  the 
opinion  written  by  him  herein.  I  agree  with 
what  is  said  to  the  effect  that  there  was  evi- 
dence tending  to  show  a  false  representation 
by  plaintiff  of  a  material  fact,  as  an  induce- 
ment to  the  issuance  of  the  policy,  sufiicient 
to  take  that  question  to  the  jury,  and  that  in 
any  event  it  was  error  to  give  the  peremptory 
instruction  for  plaintiff.  But  I  am  not  pre- 
pared to  agree  with  the  view  expressed  as 
to  the  effect  of  the  statement  In  the  policy  as 
to  the  cost  of  the  automobile. 

If  it  be  true  that  the  effect  Of  section  7024 
and  7025,  Rev.  Stat  1909,  is  to  leave  war- 
ranties which  pertain  to  matters  material  to 
the  risk  just  where  they  were  at  common 
law,  and  the  cases  so  hold  (see  Dolan  v.  In- 
surance Co.,  88  Mo.  App.  666;  White  v.  In- 
surance Co.,  93  Mo.  App.  282),  then  the  state- 
ment contained  In  the  policy  accepted  by 
plaintiff  that  the  automobile  cost  $2,000,  and 
wMch  by  the  terms  of  the  policy  plaintiff 
warranted  to  be  true,  is  to  be  regarded  as  a 
warranty  if  it  pertains  to  a  matter  material 
to  the  risk.  That  It  does  pertain  to  a  matter 
material  to  the  risk  I  think  Is  undoubtedly 
true,  as  a  matter  of  law  (see  authorities, 
supra),  and  it  seems  to  me  that  the  matter 
Involved  is  one  material  to  the  risk  wholly 
apart  from  the  question  of  the  value  of  the 
property  insured,  and  that  hence  the  war- 
ranty in  the  policy  does  not  become  inopera- 
tive because  of  the  effect  of  the  valued  pol-. 
Icy  statute.  This  statute  does  not  permit  the 
insurer  to  dispute  the  value  of  the  property 
(at  the  time  of  the  issuance  of  the  policy) 
in  order  to  reduce  the  amount  of  the  recov- 
ery; but  I  take  it  that  this  does  not  mean 
that  a  warranty  as  to  a  matter  otherwise 
material  to  the  risk  is  rendered  nugatory  for 
the  reason  alone  that  It  is  utiUzed  as  a  factor 
in  estimating  value. 

My  Brother  NORTONI'S  opinion  proceeds 
upon  the  theory  that  the  statement  as  to 
cost  pertained  solely  to  value,  because  It  af- 
fected alone  the  amount  for  which  the  policy 
would  be  written.  I  think,  however,  that  this 
is  a  non  sequitur.  The  cost  of  an  article  is 
quite  a  different  thing  from  Its  value.  What 
it  cost  iB  a  definite  fact,  whereas  Its  value  Is 
a  matter  of  opinion.  The  supposed  cost  of 
an  automobile  may  be,  and  evidently  in  this 
case  was,  one  of  the  factors  reckoned  with  in 
arriving  at  its  supposed  value;  but  while 
this  is  true,  it  is  also  true  that  the  cost  is  a 
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matter  material  to  the  risk,  regardless  of  the 
use  thereof  in  determining  the  value.  What- 
ever may  have  been  the  reasonable  market 
value  of  this  automobile,  the  evidence  goes  to 
show  that  defendant  would  not  have  Issued 
this  policy  had  it  known  the  truth  as  to  its 
cost;  and  It  may  be  readily  assumed  that  no 
insurer  would  issue  a  policy  upon  a  second- 
hand automobile  for  more  than  the  Insured 
paid  for  it,  and  this  regardless  of  its  value; 
for  such  a  practice  would  tend  to  encourage 
arson,  or  at  least  negligence  in  handling  the 
thing  insured,  since  it  would  provide  a  ready 
market  for  secondhand  automobiles.  Though 
this  automobile  may  have  been  In  fact  of 
much  greater  value,  it  does  not  follow  that 
defendant  would  have  Issued  this  policy,  no 
matter  how  great  the  value  might  have  ap- 
peared to  be,  had  it  known  that  the  Insured 
paid  only  fl.OOO  for  it,  and  put  upon  It  $427.- 
46  in  extra  equipment  Apart  entirely  from 
the  value  of  the  thing  insured,  to  issue  a  pol- 
icy to  the  Insured  for  more  than  the  property 
cost  the  latter,  introduces  an  element  into 
the  hazard  taken  by  the  Insurance  company 
which  materially  affects  the  risk.  It  Is  said 
here  that,  while  the  cost  and  the  "model"  of 
the  automobile  were  both  considered  in  ar- 
riving at  the  putative  value,  nevertheless  no 
matter  what  the  value  might  appear  to  be, 
the  limit  of  the  insurance  would  always  be 
the  cost 

I  do  not  understand  the  defendant  here  to 
question  the  value  of  the  property,  at  the 
time  of  the  issuance  of  the  policy.  But  I 
understand  defendant's  argument  to  be  that 
a  warranty  as  to  cost  is  a  warranty  material 
to  the  risk  regardless  of  what  the  value  may 
be,  because  of  the  fact  that  to  issue  a  policy 
for  more  than  the  cost  would  be  to  greatly  in- 
crease the  hazard,  particularly  In  Insurance 
of  this  character. 

There  are  other  questions  Involved,  as  to 
which  I  express  no  opinion  at  this  time.  I 
concur  in  reversing  the  Judgment  and  re- 
manding the  cause,  in  order  to  dispose  of  the 
case  before  us. 


HEAGY  V.  COX.    (No.  14348.) 

(St  Louis  Court  of  Appeals.     Missouri.    June 
8,  1915.) 

Evidence  «=>419— Paboi.  Evtoence  —  Writ- 
te:n  Contbact— Recital  o»  CoNsiDiaiATioN. 
Where  defendant  had  assiRned  a  contract 
whereby  he  was  to  perform  certain  services  and 
make  certain  payments  for  a  corporation  in  re- 
turn for  a  portion  of  its  capital  stock  to  plain- 
tiff, by  a  written  assignment  indorsed  thertjon, 
which  recited  "value  received,"  and  by  which 
plaintiff  assumed  the  obligations  of  the  defend- 
ant under  the  contract  and  was  to  receive  its 
benefits,  the  consideration  clause  was  not  con- 
tractual, but  was  a  mere  recital,  and  parol 
evidence  is  admis.<!ible  to  show  an  agreement  by 
defendant  to  pay  plaintiff  $2,000  in  considera- 
tion of  his  assuming  the  contract 

FEd.    Note. — For   other    cases,    see   Evidence, 
Cent  Dig.  f§  1912-1928;    Dec.  Dig.  «=)419.] 


Appeal  from  Circuit  C!ourt,  Iron  Connty; 
E.  M.  Dearing,  Judge. 

Action  by  L.  W.  Heagy  against  J.  F.  Oox. 
Judgment  for  defendant,  and  plaintitt  ap- 
peals.   Reversed  and  remanded. 

Geo.  Hunger,  of  Dexter,  and  O.  Xj.  Hunger, 
of  Piedmont,  for  appellant.  J.  L.  Fort, 
of  Bloorofield,  and  J.  M.  Cook,  of  Dexter,  for 
respcmdent 

AIiIiEN,  J.  TUB  is  an  action  to  recover 
the  sum  of  $2,000  which  it  is  alleged  the  de- 
fendant agreed  to  pay  plaintiff  in  considera- 
tion of  the  agreement  and  undertaking  by 
plaintiff  to  fulfill,  in  defendant's  stead,  the 
terms  of  a  certain  written  contract  existing 
between  defendant  and  a  corporation;  the 
written  contract  having  been  assigned  by  de- 
fendant to  plaintiff,  the  latter  assuming  all 
of  the  obligations  of  defendant  thereunder 
and  becoming  entitled  to  the  benefits  thereof. 
The  cause  was  tried  by  the  court  without  the 
intervention  of  a  Jury,  resulting  in  a  judg- 
ment for  the  defendant,  from  which  plain- 
tiff prosecutes  this  api)eaL 

On  December  10,  1900,  the  defendant  en- 
tered into  a  contract  in  writing  with  the 
Grand  Valley  Land  &  Mineral  Company,  a 
corporation,  whereby  defendant  agreed  to  do 
certain  irrigation  and  reclamation  work  in 
the  state  of  Utah  and  to  assume  and  pay  cer- 
tain liabilities  of  the  corporation,  amounting 
to  approximately  $15,000,  for  which  he  was 
to  receive  a  certain  amount  of  the  capital 
stock  of  the  corporation.  Defendant  did  not 
complete  the  work  under  this  contract  and 
did  not  pay  the  liabilities  of  the  coiporation 
so  assumed  by  him,  and  on  February  4, 1907, 
this  contract  was  assigned  to  plaintiff  by  the 
following  assignment  indorsed  thereon,  viz.: 

"For  value  received,  the  within  contract  and 
all  of  our  rights  thereunder  are  hereby  assigned, 
sold,  and  transferred  to  L.  W.  Heagy,  who,  by 
the  acceptance  thereof,  assumes  all  our  lia- 
bilities thereunder.  It  is  the  intention,  how- 
ever, that  the  contract  between  the  undersigned 
C.  0.  Brown  and  the  Grand  Valley  Land  4 
Mineral  Company,  mentioned  in  page  3  of  this 
contract,  shaU  remain  in  force,  and  said  Heagy 
hereby  assumes  the  carrying  out  of  the  same 
as'  in  said  contract  agreed  by  J.  P.  Cox." 

This  assignment  was  signed  by  defendant 
and  C.  G.  Brown,  named  therein,  and  accept- 
ed in  writing  by  plaintiff.  Brown  was  not 
directly  a  party  to  the  original  contract  but 
was  In  the  corporation's  employ,  and  the 
contract  provided  that  defendant  would  con- 
tinue the  employment  PlaintitTa  evidence 
goes  to  show  that  the  contract  between  him 
and  the  defendant,  by  virtue  of  which  this 
assignment  was  made,  consisted  of  an  oral 
agreement  which  was  never  reduced  to  writ- 
ing. The  testimony  adduced  in  plaintiff's  be- 
half tends  to  show  that  the  defendant  ad- 
mitting his  inability  to  carry  out  the  terms 
of  his  contract  with  the  corporation,  agreed, 
among  other  things,  to  advance  and  pay  to 
plaintiff  the  sum  of  $2,000  if  the  latter  would 
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assume  all  of  hia  oMlgatlons  thereunder. 
This  appears  from  plaintiffs  testlniOTiy  and 
that  of  two  witnesses  who  were  present  at 
the  time.  Defendant's  evidence  consists  of 
some  brief  testimony  on  his  part,  and  the 
written  contract  between  defendant  and  the 
corporation,  with  the  above-mentioned  as- 
signment indorsed  thereon.  Defendant  was 
asked  by  his  counsel  whether  "there  was  ever 
any  consideration  passed"  between  him  and 
plaintiff,  other  than  that  mentioned  in  the 
written  assignment,  and  he  answered,  "There 
was  not"  This  was  all  of  defendant's  testi- 
mony in  chief  relative  to  the  transaction,  and 
he  was  not  cross-examined  by  plaintiff's  coun- 
sel. At  the  close  of  the  case  the  court  gave 
a  declaration  of  law  declaring: 

That  "the  consideration  expressed  in  said  as- 
signment is,  and  was,  contractual,  and  that  the 
contractual  qnality  of  said  consideration  must 
be  ascerbtined  by  an  examination  of  the  con-, 
sideration  expressed  in  the  assignment  and  in 
the  contract  assigned;  and  if  the  court  shall 
find  from  the  evidence  that  the  ^2,000  sued  for 
ID  thia  cause  was  not,  and  Is  not,  mentioned  or 
described  in  said  contract  of  assignment,  nor 
in  said  assigned  contract,  the  finding  of  the 
court  -will  be  for  the  defendant." 

From  this  it  appears  that  the  court  took 
an  erroneous  view  of  the  law  applicable  to 
the  matter  in  hand,  necessitating  a  reversal 
of  the  judgment    Plaintiff  is  not  suing  either 
upon  the  written  contract  between  the  corpo- 
ration and  defendant  or  upon  the  assignment 
Indorsed    thereon.      Manifestly    the    assign- 
ment was  made  pursuant  to  some  agreement 
between  plaintiff  and  defendant  and  it  is 
this  ttiat  plaintiff  seeks  to  enforce.    The  as- 
signment does  not  purport  to  constitute  the 
full  contract  between  the  parties.    Its  of- 
fice was  merely  to  formally  transfer  to  plain- 
tiff defendant's  rights  under  the  written  con- 
tract upon  which  it  was  Indorsed,  and   to 
charge  plaintiff   with  defendant's  liabilities 
thereunder.    It  recites  ttiat  it  was  executed 
by  defendant  "for  value  received,"  but  it  does 
not  In  fact  set  forth  any  consideration  flow- 
ing from  either  party  to  the  other.     It  is  true 
tliat  plaintiff,  by  virtue  of  the  assignment 
succeeded  to  defendant's  rights  under  the  con- 
tract   (the  corporation   consenting   thereto), 
and  that  plaintiff's  assumption  of  the  liabll- 
Itfes  imposed  upon  defendant  by  the  contract 
constituted  a  consideration  moving  to  the  lat- 
ter.   But  it  by  no  means  follows  that  these 
were  the  only  considerations  present    What 
was  the  real  contract  between  these  parties, 
under  and  by  virtue  of  which  defendant  ex- 
ecuted the  assignment  and  plaintiff  accepted 
it,  the  writing  Itself  does  not  disclose.    The 
assignment  merely  recites  that  defendant  re- 
ceived some  consideration  for  its  execution, 
and  in  so  far  as  it  evidences  the  contract  be- 
tween plaintiff  and  defendant  the  considera- 
tion clause  thereof  is  open  to  explanation  by 
parol.     See  Goodman  v.  Griffith,  238  Mo.  loc. 
cit  714,  715,  142  S.  W.  269 ;    Bank  v.  Bank, 
244   Mo.  575,  149  S.  W.  495;    McDaniel  y. 


United  RaUways  Co.,  165  Mo.  App.  678,  148 
S.  W.  464. 

This  Is  not  a  case  where  the  consideration 
clause  of  an  instrument  becomes  contractual 
in  its  nature — i.  e.  "leaves  the  field  of  mere 
recital  and  enters  that  of  contract,  thereby 
creating  and  attesting  rights  as  shown  by 
the  intention  of  the  parties  to  be  gathered 
from  the  Instrument" — and  hence  is  not  open 
to  contradiction  by  extrinsic  evidence.  See 
Laundry  C!o.  v.  Freudemstein,  179  Mo.  App. 
175,  161  S.  W.  69S;  MdDaniel  v.  United  RaU- 
ways .Co.,  supra.  The  only  writing  between 
these  parties  is  the  mere  assignment  of  the 
original  contract  by  defendant  "for  value 
received,"  accepted  by  plaintiff.  It  is  dear 
that  this  does  not  preclude  parol  proof  of  the 
real  contract  between  them. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  X,  and  NORTONI,  J,  con- 
cur. 


BROWNING  y.  OITX  OF  AURORA.     (No. 

1500.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

4,  1915.    Rehearing  Denied  June  24,  1915.) 

1.  Municipal  Corporations  e=>805— Defect 
IN  Street— CoNTRiBUTOBY  Negligence— 
Knowledge  of  Defect. 

Knowledge  of  a  defect  in  a  walk  does  not 
preclude  a  recovery  for  an  injury  caused 
thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  1677,  1683;  Dec 
Dig.  ®=>805.] 

2.  Municipal  Coepobatiokb  «=>821— Defect 
IN  Stbeet— Question  for  Jury— Contbibu- 

TOBT   NKOLIOENCE. 

On  evidence,  in  an  action  against  a  city 
for  personal  injury  from  stepping  into  a  hole 
of  a  culvert  held,  that  plaintiff's  contributory 
negligence  was  a  question  for  the  jury. 

lEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1745-1757;  Dec. 
Dig.  «=>821.] 

3.  Municipal  Cobpobations  «=»75&— Stat- 
utes—Liability  FOB  Defects. 

A  city  which  had  constructed  and  main- 
tained a  wooden  culvert  as  part  of  the  roadway 
of  a  street  could  not  gainsay  the  right  of  the 

Eublic  to  use  it  as  a  footway  nor  escape  lia- 
ility  for  its  neglect  to  keep  it  in  a  rensonably 
safe  condition ;  but  the  same  degree  of  care  was 
not  required  in  maintaining  such  footway  as 
would  be  required  in  a  populous  part  of  the 
city  as  to  its  regularly  constructed  sidewaltis. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {S  1595-1600;  Dec. 
IWg.  <8=>759.] 

4.  Appeal  and  Erbor  ^3231— Pbesentation 

OF    Question— i{BCEPTioN    of    Evioenob — 

Sufficiency  of  Objection. 

In  an  action  for  personal  injur;^  from  step- 
ping into  a  hole  in  a  culvert  in  which  evidence 
as  to  repairs  on  its  subsequent  injury  was  ad- 
mitted without  objection,  a  mere  objection  to 
a  question  of  plaintiff's  witness  as  to  what  he 
knew  about  the  defendant  havins;  made  repairs 
after  the  injury  preserved  nothing  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1299,  1352;  Deo.  Dig. 
<S=»231.] 
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Appeal  from  Clrcnlt  Court,  Greene  Co>an- 
ty;    Arch  A.  Jolmson,  Judge. 

Action  by  Oscar  M.  Browning  against  the 
City  of  Aurora.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H.  H.  BIos3,  of  Aurora,  and  George  Pep- 
perdine,  of  Springfield,  for  appellant.  I.  V. 
McPberson  and  James  A.  Potter,  both  of 
Aurora,  for  respondent. 

ROBERTSON,  P.  J.  As  a  result  of  a  Jury 
trial,  the  plaintiff  obtained  a  Judgment  for 
fS.OOO  against  defendant  on  account  of  In- 
juries received  by  stepping  in  a  hole  of  a 
culvert  In  defendant  dty,  and  It  has  ap- 
pealed. 

Intersecting  Morgan  street  at  an  alley  be- 
tween Lee  and  Delta  streets,  at  the  time  of 
the  accident,  was  a  ditdi,  over  which  was  a 
concrete  culvert.  Morgan  street,  or  avenue, 
ran  north  and  south  and  was  graded  and 
graveled.  The  cut  for  the  grading  extended 
to  the  curb  Une  of  the  street.  The  sidewalk 
portion  of  the  street  bad  never  been  Unprov- 
ed further  than  to  place  thereon  a  few  gravel 
in  places.  Across  this  ditch,  about  3  feet 
deep,  in  the  sidewalk  Une,  some  plank  were 
placed  lengthwise,  making  what  is  referred  to 
in  the  testimony  and  in  this  opinion  as  the 
"footbridge"  8  or  10  feet  long  and  3  or  4 
feet  wide,  6  or  8  inches  below  the  general 
level  of  the  walk  portion  of  the  street,  sag- 
ging In  the  middle,  and  having  no  baluster. 
Just  southwest  of  the  concrete  culvert,  and 
across  the  gutter  at  the  curb  line  on  the 
west  side  of  the  graded  portion  of  Morgan 
street,  a  plank  culvert  was  constructed  and 
maintained  by  the  dty  practically  on  a  level 
with  the  sidewalk.  The  culvert  was  12  or 
14  feet  long  and  4  or  5  feet  wide,  and  used 
as  a  wagonway.  The  plaintiff,  in  walking 
hurriedly  over  this  culvert  after  dark  on  the 
evening  of  January  1,  1914,  stepped  into  a 
hole  therein  about  6  inches  in  width  and 
about  18  inches  in  length  and  received  in- 
juries upon  which  his  Judgment  is  based. 
Just  when  this  culvert  was  placed  there  is 
not  disclosed,  but  one  witness,  an  ex-street 
commissioner,  testified  that,  when  he  held 
that  office  in  1909,  he,  for  the  city,  repaired 
It,  and  put  the  footbridge  in.  The  man 
who  was  street  commissioner  in  the  spring  of 
1912  testified  that  he  then  patched  this  cul- 
vert for  the  dty.  Another  witness  testified 
that  this  footbridge  was  there  only  a  few 
years  before  the  accident,  and  many  of  the 
witnesses  testified  that  the  path  connecting 
the  footwalk  on  the  west  side  of  Morgan 
street,  south  of  this  alley,  with  this  wooden 
culvert,  was  there  long  before  the  footbridge 
was  constructed;  and  the  inference  is  Jus- 
tifiable that  the  public  considered  the  foot- 
bridge more  unsafe  and  unsatisfactory  for 
foot  travel  than  the  roadway  of  the  street, 
especially  at  night,  and  bad  been,  since  1909, 
at  least,  using  It  in  preference  to  the  foot- 
bridge. Witnesses  testified  as  to  the  bole 
in  this  culvert ;  one  saying  it  had  t>een  there 


two  or  three  years,  that  it  had  been  repaired, 
but  the  repair  had  given  way  six  months 
before  the  accident,  and  uiwn  this  latter  point 
he  was  corroborated  by  other  witnesses. 

Under  points  and  authorities  In  appellant's 
brief  we  have  the  following  questions  sub- 
mitted for  decision:  (I,  II,  IV,  and  V)  con- 
tributory negligence  sufficient  to  defeat  plain- 
tiff's right  to  have  his  case  submitted  to  a 
Jury;  (III)  that  where  a  path  is  worn  along 
a  part  of  a  street  that  is  not  designed  for 
public  travel  the  dty,  by  reason  of  the  use 
thereof,  does  not  invite  the  public  to  use  it, 
and  therefore  It  is  not  liable  in  this  case  for 
a  hole  in  a  culvert  into  which  plaintiff  step- 
ped; and  (VI)  the  trial  court  erred  in  admit- 
ting testimony  of  repairs  of  the  footbridge 
after  the  accident 

[1,  2]  I,  II,  IV,  and  V.  It  is  said  the  con- 
tributory negligence  of  plaintiff  suffldent  to 
take  bis  case  from  the  Jury  consisted  In  his 
recldess  passage  over  the  culvert,  in  the  dark,, 
when  be  knew  the  hole  was  there,  and  that 
there  was  a  safer  way  to  have  reached  the 
roadway  of  Morgan  street  than  over  the  cul- 
vert The  plaintiff  testified  that  he  saw  this 
hole  in  the  culvert  two  or  three  months  be- 
fore his  injury,  but  assumed  that  it  had  been 
repaired.  Knowledge  of  the  defect  in  a  walk 
does  not  alone  preclude  a  recovery  for  an  In- 
Jury  caused  thereby.  Devlin  v.  City  of  St 
Louis,  252  Mo.  203,  207,  158  S.  W.  348 ;  Lnds- 
ing  V.  City  of  Sedalia,  180  Mo.  App.  208,  167 
S.  W.  1152;  Border  v.  City  of  Sedalia,  161 
Mo.  App.  633,  638,  144  S.  W.  161.  Under  the 
facts  of  the  case  at  bar,  it  was  for  the  Jury 
to  say  whether  the  plaintiff  was  guilty  of 
contributory  negligence  In  the  manner  in 
which  he  passed  over  this  culvert  or  whether 
he  should  have  gone  some  other  route. 

[3]  III.  This  point  is  the  principal  one  in- 
volved, and  the  contention  of  the  defendant 
thereunder  must  be  held  to  be  without  merit 
There  was  ample,  if  not  conclusive,  proof  on 
the  maintenance  of  this  wooden  culvert  by 
the  defendant  as  part  of  the  roadway  of  Mor- 
gan street  and,  under  the  facts  of  this  case, 
the  dty  cannot  gainsay  the  right  of  the  pub- 
lic to  use  it  as  a  footway  nor  escape  liability 
for  its  neglect  to  keep  it  in  a  reasonably  safe 
condition.  Connor  v.  City  of  Nevada,  188 
Mo.  148,  157,  et  seq.,  86  S.  W.  256,  107  Am. 
St.  Rep.  314,  a  case  in  prindple  involving 
facts  almost  identical  with  the  facts  here 
disclosed,  in  so  far,  at  least  as  the  duty  is 
imposed  on  the  dty  with  reference  to  pedes- 
trians in  the  wagon  way  of  a^street  That 
case  Is  cited  with  approval  in  Benton  v.  City 
of  St  Louis,  217  Mo.  687,  701,  118  S.  W.  418, 
129  Am.  St  Rep.  561.  See,  also,  Curran  v. 
City  of  St  Joseph  (Sup.)  175  S.  W.  584. 

In  the  case  at  bar  the  defendant  dty  had 
for  years  maintained  this  culvert  with  knowl- 
edge of  its  use  by  the  public  as  a  footbridge, 
and  It  ought  to  be  required  to  respond  for  the 
consequences  of  its  negligence  in  maintaining 
it  To  hold  that  it  should  not  would  be  to 
in  effect  announce  the  rule  that  pedestrians 
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slioald  eitho:  use  tbe  dangerous  footbridge  or 
alMuidon  the  use  of  Morgan  street — things 
tbe  dty  cannot  exact  The  same  degree  of 
caie  Is  not  required  of  the  dty  In  malntaln- 
"  iztg  this  footway  as  would  be  exacted  In  the 
populous  part  of  the  dty  as  to  its  regularly 
constructed  sidewalks,  but  such  ways,  as 
here  involved,  must  be  kept  reasonably  safe. 
Warren  v.  City  of  Independence;  153  Mo.  593, 
598,  55  S.  W.  227. 

The  defendant  dtes  Holding  v.  City  of  St 
Joseph,  92  Mo.  App.  143,  at  page  142,  as  sus- 
taining the  point  here  made,  but  there  it  Is 
stated  that  no  showing  was  made  as  to  why 
tbe  plaintiff  left  a  path  along  the  sidewalk 
portion  of  the  street  at  a  place  where  no 
provision  was  made  for  a  digression  there- 
from. The  plaintiff  was  also  following  a 
cross-lot  path  which  the  city  had  not  adopted 
as  a  walk. 

[4]  yi.  After  testimony  had  been  admitted 
without  objection  as  to  repairs  of  this  foot- 
bridge subsequent  to  plaintiff's  injury,  and 
after  defendant,  on  cross-examination  of  one 
of  plalntlfrs  witnesses,  had  brought  this  fact 
out,  one  of  plaintiffs  witnesses  was  asked  on 
direct  examination  what.  If  anything,  he 
kuew  about  the  defendant  having  made  re- 
pairs on  the  footbridge  after  plaintiff  was  in- 
jured. Defendant's  attorney  stated:  "Object 
to  that"  The  objection  was  overruled,  and 
defendant  excepted.  This  character  of  an 
objection  preserves  nothing  for  review.  State 
V.  WUson,  223  Mo.  156,  170,  122  S.  W.  701; 
State  ex  rel.  West  v.  Diemer,  255  Mo.  336, 
346, 164  S.  W.  517. 

The  record  disclosing  no  errors,  and  the 
Jury  having  passed  on  the  facts  adversely  to 
defendant,  the  Judgment  must  be  and  is  af- 
firmed. 

STUKGIS,  J.,  concurs. 

FAKRINGTON,  J.  (concurring).  For  rea- 
sons unnecessary  to  state  herein,  I  have 
worked  out  this  case  along  the  lines  on  which, 
to  my  mind,  the  case  should  be  dedded,  and 
prefer  to  file  my  opinion  whidi  states  the 
grounds  on  which  I  think  the  Judgmait 
should  be  affirmed. 

The  plaintiff,  a  minor,  recovered,  through 
his  next  friend,  a  Judgment  for  $3,000  against 
the  defendant,  a  dty  of  the  fourth  dass,  as 
damages  for  personal  injuries  sustained.  He 
stepped  in  a  hole  in  a  culvert  which  bad 
been  ctmstructed  by  the  defendant  dty  tn 
■aae  of  its  streets,  receiving  severe  injuries. 
There  is  no  contention  that  the  verdict  was 
excessive. 

The  charge  of  negligence  is  that  the  dty 
failed  in  Its  duty  to  ke^  the  culvert  in  its 
thoroughfare  In  reasonably  safe  condition 
for  travel,  and  that  it  knew  of  the  defect  in 
the  culvert  or  by  the  exerdse  of  ordinary 
care  could  have  known  of  and  repaired  the 
same. 

The  answer  is  a  gmeral  denial,  coupled 
^th  a  plea  that,  If  there  was  a  defect  in  the 


culvert,  tbe  plaintiff  knew  tbereoi;  and  with 
such  knowledge  walked  into  it  without  re- 
gard for  his  own  safety;  also  that  the  cul- 
vert on  which  plaintiff  was  injured  was 
not  designed  for  foot  travel,  and  that  defend- 
ant had  no  knowledge  of  Its  being  used  for 
such  purpose,  and  that  there  was  a  part  of 
the  street  designed  for  foot  travel  which 
plaintiff  could  have  used  and  avoided  the 
dangerous  way. 

The  Issues  raised  are:  First,  was  the 
dty  negligent?  And,  second,  that  granted, 
was  the  plaintiff  negligent? 

The  injury  occurred  on  Morgan  street  a 
street  running  north  and  south  at  a  point 
about  midway  between  two  streets  running 
east  and  west  and  Intersecting  Morgan  street. 
At  this  midway  point,  leading  west  off  Mor- 
gan street  is  an  alley.  There  vras  a  walkway 
along  the  west  side  of  Morgan  street  at  the 
place  where  a  sidewalk  would  be,  and  some 
gravel  or  chats  had  been  spread  on  the  same 
by  the  defendant  This  walkway  extended 
up  to  and  beyond  the  alley  Intersection.  Over 
this  alley  intersection.  Joining  the  walkway 
on  either  side,  the  city  had  constructed  a 
bridge  or  culvert  which  we  will  call  the  side- 
walk culvert.  It  was  for  pedestrians  to  use 
in  traveling  along  the  west  side  of  Morgan 
street  when  going  north  or  south.  The  dty 
had  graded  Morgan  street  and  left  a  ditch 
parallel  with  the  walkway  along  the  street 
on  the  west  side  to  carry  off  water,  and  It 
was  several  feet  In  depth.  The  water  came 
down  Morgan  street  from  the  north  and 
from  the  south  to  the  alley  referred  to,  and 
then  flowed  west  down  the  alley.  The  side- 
walk culvert  spanned  the  waterway  leading 
west  down  this  alley.  The  dty  had  also  con- 
structed a  concrete  culvert  across  Morgan 
street  near  this  place.  Street  lamps  were 
maintained  on  this  street,  but  none  lighted 
the  street  so  as  to  make  the  hole  in  the  cul- 
vert on  which  the  injury  occurred  visible  at 
night.  In  order  that  travelers  might  go  from 
Morgan  street  and  turn  west  down  the  al- 
ley, the  dty  had  constructed  and  for  a  long 
time  maintained  a  bridge  or  culvert  over  the 
ditch  described,  which  ran  between  the  por- 
tion of  the  street  designed  for  vehicles  and 
the  walkway  used  by  pedestrians.  This  cul- 
vert, therefore,  was  several  feet  east  of  the 
line  of  the  walkway  or  sidewalk  culvert,  but 
on  about  the  same  level.  It  was  on  this  ditch 
bridge  or  culvert  that  plaintiff  was  Injured. 
There  was  a  hole  in  one  of  the  planks  about 
4  inches  in  width  and  some^  18  inches  in 
length,  into  which  plaintiff  stepped.  He  was 
found  lying  on  the  bridge  in  an  unconsdous 
state,  after  dark,  being  discovered  by  a  pe- 
destrian who  was  crossing  the  same  bridge 
stepping  on  him. 

The  plaintiff  had  walked  north  on  the  west 
side  of  Morgan  street  until  he  reached  the  al- 
ley, and  then  turned  east  across  the  ditdi 
bridge  to  proceed  on  north  In  the  street 
Some  little  time  before,  that  same  evening, 
and  while  it  was  yet  light,  he  had  gone 
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Boufb  along  the  west  side  of  Morgan  street, 
bnt  had  not  passed  over  .the  bridge  or  culvert 
on  which  he  was  afterwards  Injured. 

That  a  great  many  of  the  residents  in  that 
part  of  the  city  In  walking  north  along 
Morgan  street  turned  east  at  this  alley,  Just 
as  plaintiff  did,  crossing  the  ditch  bridge  and 
going  Into  the  street  there,  Is  shown  by  the 
evidence,  and  also  in  coming  south  along 
Morgan  street  pedestrians  would  come  down 
the  street  from  the  north  and  cross  over  the 
ditch  bridge  and  from  there  contiune  along 
the  walkway.  This  use  to  which  pedestrians 
put  the  street,  who  went  to  and  from  the 
business  part  of  the  city  (which  was  soutli 
of  the  place  of  the  injury),  had  been  car- 
ried on  for  a  long  time,  and  a  well-beaten 
pathway  had  been  marked  out  by  user  as  a 
way  that  pedestrians  went  over  this  ditch 
bridge  that  had  the  bole  in  It 

As  to  the  foregoing,  there  is  little  or  no 
dispute. 

Although  there  is  a  conflict  in  the  evidence, 
the  following  facts  may  be  stated  as  being 
supported  by  evidence  offered  by  the  plain- 
tiff. It  is  substantial,  and  there  is  noth- 
ing In  the  record  of  the  trial  showing  bias 
or  prejudice  on  the  part  of  the  jury  (cer- 
tainly not  In  the  size  of  the  verdict  which 
is  small  enough  under  the  disclosures  made 
as  to  the  severity  of  the  injuries),  uor  is 
there  any  evidence  of  an  abuse  of  discretion 
on  the  part  of  the  trial  judge  in  refusing  a 
new  trial.  Hence  a  statement  of  this  case 
must  Include  the  following  facts  which  the 
finding  of  the  Jury  established:  The  plaintiff 
testified  that  he  was  not  acquainted  with  the 
condition  of  this  bridge  (and  to  this  we  will 
later  refer) ;  that,  when  he  started  across  it, 
it  was  so  dark  the  hole  could  not  have  been 
seen  without  getting  down  on  the  floor  of 
the  bridge  and  looking  for  it;  that  be  was 
walking  at  a  fast  gait;  and  that  he  did  not 
know  the  hole  was  there,  although  on  fur- 
ther examination  he  admitted  that  lie  had 
noticed  it  probably  once  or  twice  previous 
to  the  time  he  was  injured.  The  last  time  he 
saw  tlie  hole^  according  to  his  testimony, 
was  some  two  or  three  months  prior  to  the 
date  on  which  he  was  Injured.  This  substan- 
tially states  the  facts  disclosed  by  the  rec- 
ord. 

We  hold  that  the  city  was  guilty  of  neg- 
ligence in  leaving  this  bridge  in  tlie  condition 
described.  That  the  city  had  already  exer- 
cised its  governmental  Jurisdiction  over  this 
street,  and  therefore  owed  the  ministerial 
duty  to  see  that  It  was  kept  in  reasonable  re- 
pair for  travel,  is  shown  by  the  fact  that  it 
graded  the  street,  put  in  a  concrete  culvert, 
spread  chats  on  the  walkway,  put  in  a  cul- 
vert across  the  alley  intersection  on  the  slde- 
wallc  line,  lighted  the  street,  and  constructe<l 
the  bridge  on  which  plaintiff  was  injured 
across  the  ditch  In  the  street ;  the  same  be- 
ing put  there  for  travel  in  and  out  of  the  al- 
ley.   But  defendant  contends  that  it  did  not 


construct  that  bridge  for  pedestrians  to  trav- 
el over,  and  was  therefore  not  bound  to  keep 
It  In  repair  for  such  use.  To  this  we  cannot 
lend  our  assent  Ordinarily,  when  a  city  pats 
a  bridge  or  culvert  in  a  street  it  Is  an  Inri- 
tation  for  the  traveling  public  to  use  it  and 
a  representation  that  it  is  reasonably  safe 
for  travel  for  those  who  use  it  with  ordinary 
care  for  their  own  safety.  Ordinary  travel 
on  a  street  is  a  term  broad  enough  to  take 
in  a  i)edestrlan  who  wishes  to  use  the  sti-eet 
or  any  part  thereof  as  such.  He  might  bar 
himself  by  using  one  part  of  a  thoroughfare 
when  another  part  is  a  safer  way,  but  that 
enters  the  fleld  of  measuring  his  act  by  tlie 
standard  of  due  care.  The  dty  had  put  In 
this  bridge  for  traveL  Pedestrians  had  used 
it  In  their  travels  for  a  long  period  of  time, 
making  this  a  stronger  case  than  that  of 
Twedell  v.  City  of  St.  Joseph,  167  Mo.  App. 
547,  152  S.  W.  432,  which  we  think  declares 
the  law  and  follows  the  rule  announced  in 
Benton  v.  City  of  St  Louis,  217  Mo.  687,  118 
S.  W.  418,  129  Am.  St.  Rep.  661.  Our  case 
docs  not  fall  within  the  rule  announced  in 
Kly  V.  City  of  St  Louis,  181  Mo.  723,  81  S. 
W.  168,  because  there  the  city  had  not  at- 
tempted to  Improve  the  street  at  the  place 
of  the  injury.  Besides,  in  determining  what 
is  declared  as  the  law  in  Ely  v.  City  of  St 
Louis,  an  eye  must  be  k^t  on  the  overrnled 
case  of  Ruppentbal  v.  City  of  St.  Louis,  190 
Mo.  213,  8S  S.  W.  612,  as  well  as  what  is  said 
iu  Benton  v.  City  of  St  Louis,  217  Mo.  6S7, 
118  S.  W.  418,  129  Am.  St  Rep.  561.  With- 
out going  Into  a  discussion  as  to  what  the 
law  has  been  or  what  it  ought  to  be,  we  con- 
tent ourselves  by  holding  that  the  facts  stat- 
ed establish  the  negligence  of  the  defendant 
and  as  authority  therefor  cite  Benton  v.  City 
of  St  Louis,  TwedeU  v.  City  of  St  Louis, 
both  supra,  and  Ourran  v.  City  of  St  Joseph 
(Sup.)  175  S.  W.  581,  not  yet  officiaUy  re- 
ported. 

Was  the  plaintiff,  at  the  time  he  was  in- 
jured, exercising  ordinary  oare  for  his  own 
protection?  What  the  law  Is  concerning  con- 
tributory negligence  in  the  use  of  a  defective 
street  or  way,  which  will,  as  a  matter  of  law, 
preclude  a  recovery,  may  be  thus  summarily 
stated:  First  There  can  be  no  recovery  if 
the  way  is  so  glaringly  dangerous  that  no 
rea.sonably  prudent  person,  conscious  of  the 
danger,  would  have  gone  over  It  Second. 
If  one  knows  of  a  defective  place  and  goes 
blindly  into  it,  relying  on  chance  or  on  a 
presumption  that  the  city  must  keep  the  way 
reasonably  safe,  he  is  barred.  Third.  Though 
not  knowing  of  it  if  he,  by  the  exercise  of 
ordinary  care  for  his  own  safety,  could  have 
discovered  the  danger  in  time  to  have  saved 
himself,  and  the  court  can  see  from  the  evi- 
dence that  any  person  exercising  reasonable 
care  for  bis  own  safety  would  have  made  the 
discovery,  his  act  is  inexcusable.  The  fore- 
going propositions  are  supported  by  the  fol- 
lowing cases:   Gralne  T.  Street  Railway,  WU- 
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son,  and  Kansas  City,  246  Mo.  393,  152  S.  W. 
24 :  Diamond  v.  Kansas  City,  120  Mo.  App. 
185,  96  S.  W.  492 ;  Ryan  t.  Kansas  Olty,  232 
Mo.  4T1,  134  S.  W.  566,  985;  Slndllnger  v. 
Kansas  City,  126  Mo.  315,  28  8.  VI.  867,  26 
I*  R.  A.  723;  Wheat  v.  aty  of  St.  Louis,  179 
Mo.  572,  78  S.  W.  790,  64  L.  K.  A,  292 ;  Kai- 
ser T.  City  of  St  Louis,  185  Mo.  866,  84  S.  W. 
19;  Coffey  v.  aty  of  Carthage,  186  Mo.  573, 
85  S.  W.  532. 

In  Tiew  of  the  fact  that  plaintiff  teatifled 
tbat,  at  the  time  be  was  injured,  it  was  so 
dark  that  he  conid  not  hare  seen  the  bole 
without  getting  down  «nd  looking  for  it,  he 
n-ould  fall   without  the  rule  requiring  him 
to  be  reasonably  careful  to  discover  the  de- 
fect and  avoid  it.     "Reasonable  care"  does 
not  require  a  pedestrian  to  become  a  street 
Inspector  and  guard  every  step  with  his  eyes 
riveted  upon  the  sidewalk.    Ryan  v.  Kansas 
City,  232  Mo.  loa  clt  483,  134  S.  W.  566,  985. 
Therefore,  if  plaintiff  is  to  be  denied  a  re- 
covery in  this  case,  it  mnst  be  on  the  ground 
tbat  be  knew  of  the  existence  of  the  hole ; 
in  other  words,  he  most  be  held,  as  a  matter 
of  law,  to  have  been,  as  an  ordinarily  pru- 
dent  person  from  some  p&et  relation  or  ex- 
perience with  the  hole,  conscious  ot  its  ex- 
istence there  at  that  time  and  place,  and  this, 
from  the  evidence,  is  of  course  to  be  deter- 
mined from  a  consideration  of  what  his  re- 
lation or  experience  with  the  hole  or  bridge 
had   been.     To  be  charged  with  knowledge 
from  a  past  experience,  there  must  be  a  con- 
scious passive  reproduction  with  recognition 
of  a  former  relation. 

Where  a  man  passes  over  a  sidewalk  con- 
tlntmlly  and  sees  or  could  see  a  defect  ex- 
isting therein  to  such  a  degree  that  all  would 
agree  that  an  ordinary  person  must  know 
tbat  it  was  there,  the  law  will  not  let  him 
gainsay  it,  but  will  bold  him  to  that  knowl- 
edge attributable  to  the  average  man.  That 
one  must  use  his  God-given  senses  as  an  or- 
dinary person  does  use  them  rings  through- 
out tbe  dedsloDs ;  and,  it  might  well  be  add- 
ed, he  must  use  his  God-given  faculties  of 
mind  as  ordinary  men  exercise  them.  But 
no  ordinary  pedestrian  is  to  be  held  to-  an 
extraordinary  exercise  of  either. 

What  la  the  evidence  is  this  case  bearing 
on  the  question  of  plaintiff's  knowledge  of 
the  defect?  He  testified:  "I  was  not  ac- 
quainted with  the  conditions  of  this  bridge." 
Yet  that  might  not  excuse  him,  If  the  evi- 
dence as  to  bis  experience  and  relation  there- 
to could  lead  to  no  other  conclusion  than  that 
he  was  acquainted  with  it.  But  he  also  tes- 
tified that  he  had  only  passed  over  this 
bridgs  a  few  times;  that  be  bad  noticed  this 
hole  once,  maybe  twice,  but  that  the  last  time 
he  recalled  seeing  it  was  some  three  months 
before  the  injury;  and  tbat  he  had  gone 
down  that  street  tbe  afternoon  of  the  day  tbe 
injury  occurred  but  not  over  this  bridge,  and 
tbat  be  did  not  see  the  bole.  No  court  could, 
as  a  matter  of  law,  charge  him  with  knowl- 
177  S.W,r-44 


edge  that  the  bole  was  there  from  this  ex- 
perience and  relation  thereto  when  he  start- 
ed over  tbe  bridge  on  this  occasion.  See 
Chase  v.  RaUway  Co.,  184  Mo.  App.  655,  114 
S.  W.  1141;  Bradley  v.  Olty  of  Splckards- 
vllle,  90  Mo.  App.  416;  Deland  v.  City  of 
Cameron,  112  Mo.  App.  704,  87  8.  W.  697; 
Smith  V.  City  of  Butter.  48  Mo.  App.  663. 

Knowing  the  hole  was  there  in  this  case  is 
the  necessary  element  to  charge  plaintiff  with 
contributory  negligence;  and  whether  he  had 
such  knowledge  by  reason  of  his  former  ex- 
perience Is  a  question  of  fact  to  be  determin- 
ed by  tbe  triers  thereof.  The  fact  that  be 
had  passed  over  the  bridge  several  times  be- 
fore he  was  injured,  and  the  fact  that  he  had 
noticed  a  hole  tjiere  some  three  months  prior 
to  his  injury,  Is  some  evidence  from  which  a 
Jury  might  find  tbat  he  had  such  knowledge. 
The  Jury  must  say  to  him,  not  tbe  court: 
From  your  experience  and  knowledge  some 
three  months  before,  you,  as  a  reasonably  in- 
telligent and  ordinarily  endowed  individual, 
knew  the  hole  was  there  when  you  walked 
into  it,  because  a  reasonable  exercise  of  your 
faculty  of  memory  would  tell  you  it  was 
there. 

Tbe  cases  cited  by  appellant,  wherein  re- 
covery was  barred  on  account  of  contributory 
negligence,  are  those  where  the  plaintiff  ad- 
mitted that  he  knew  of  the  danger  at  the 
time,  or  those  where  a  previous  knowledge  of 
the  condition  was  such  that  the  facts  related 
could  only  lead  to  the  one  conclusion  that  an 
ordinarily  prudent  person  could  not  keep 
from  knowing  the  situation.  See  Diamond  v. 
Kansas  City,  120  Mo.  App.  185,  96  S.  W.  492 ; 
Border  v.  City  of  Sedalla,  161  Mo.  App.  633, 
144  8.  W.  161 ;  Cralne  v.  Street  Railway  Co., 
Wilson,  and  Kansas  City,  246  Mo.  393,  152 
S.  W.  24 ;  Ryan  v.  Kansas  City,  232  Mo.  471, 
134  S.  W.  566,  986;  Slndllnger  v.  Kansas 
City,  126  Mo.  315,  28  S.  W.  857,  26  L.  R.  A. 
723. 

We  are  cited  to  the  case  of  Holding  v.  City 
of  St  Joseph,  92  Mo.  App.  143.  We  do  not 
deem  our  opinion  In  conflict  therewith,  but, 
If  it  Is,  we  are  following  later  cases  decideil 
by  {he  Supreme  Court,  and  are  in  perfect 
harmony  with  later  decisions  of  the  court 
tbat  rendered  that  decision. 

Both  the  sidewalk  culvert  over  the  alley 
and  the  ditch  bridpe  were  used  by  pedestri- 
ans In  going  along  Morgan  street.  From  tbe 
evidence,  the  condition  of  the  sidewalk  cul- 
vert with  its  center  swayed  down,  and  no 
protecting  raUings  thereon  made  It  a  more 
or  less  dangerous  way.  The  Instructions  did 
leave  it  to  the  Jury  to  say  whether  a  reasona- 
bly careful  man  would  have  deviated  bis  line 
of  travel  from  the  walkway  and  turned  out 
east  over  the  well-beaten  pathway  across  the 
ditch  bridge,  and  this  was  as  much  as  the 
defendant  was  entitled  to  under  the  evidence. 

Appellant's  assignment  that  there  was  in- 
competent evidence  admitted  is  without  mer- 
it  The  instructions  fairly  presented  the  case 
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according  to  our  view  of  the  law,  leaving  it 
to  the  jury  to  say  whether  the  plaintiff  was 
guilty  of  contributory  negligence. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  should  be  affirmed. 

STURGIS,  J.,  concurs  in  these  views. 


YOST  Y.  ATLAS  PORTLAND  CEMENT  CX). 

(No.  14025.) 

(St  Louis  Court  of  Appeals.    Missouri.    June  8, 

1915.     Rehearing  Denied  June  22,  1915.) 

1.  Masteb  and  Sebvant  ^=3286,  289— Action 
FOB   INJDBT— Question   fob   Jdby— Nboli- 

OEKCE  AND  CONTBIBUTOBY  NeOLIGBNCK. 

In  a  servant's  action  for  injury  while  em- 
ployed as  a  shift  foreman  in  charge  of  defend- 
ant s  cement  plant,  by  falling  through  a  man- 
hole into  a  coal  bin,  brought  on  the  ground  of 
negligence  in  not  providing  sufficient  lights  in 
and  about  that  part  of  the  plant,  evidence  held 
to  make  the  master's  negligence  and  the  serv- 
ant's contributory  negligence  questions  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «|  1001,  1006.  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050, 
1089,  1090,  1092-1132;  Dec.  Dig.  «S=>286.  289.] 

2.  Masteb  and  Sebvant  9=>107 — Masteb's  Li- 
ABiLnr— Safe  Place  to  Wobk— Lightb. 

The  duty  to  furnish  light  (that  is,  to  exer- 
cise ordinary  care  to  see  that  a  place  of  woii  is 
so  lighted  at  night  as  to  make  it  a  reasonably 
safe  place  for  a  servant  to  pass  over  in  the  per^ 
formance  of  his  duty)  is  a  continuing  duty  rest- 
ing upon  the  master,  for  breach  of  which,  prox- 
imately resulting  in  injury  to  a  servant  in  the 
exercise  of  ordinary  care  for  his  safety,  the 
master  would  be  liable. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  199-202,  212,  254,  256; 
Dec.  Dig.  ®=9l07.] 

3.  Tbial  ®=3l56— Deitobbeb  to  Evidence. 

In  passing  upon  a  demurrer  to  the  evi- 
dence, the  evidence  must  be  viewed  in  the  light 
most  favorable  to  plaintiff,  giving  him  the  ben- 
efit of  any  inference  favorable  to  him  which 
may  be  fairly  and  reasonably  drawn  therefrom. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  354-356;    Dec.  Dig.  «8=»156.] 

4.  Tbial    S=3l42 — Question    fob    Jubt — Ih- 
febences  fbom  Evidence. 

Where  the  evidence  is  reasonably  suscepti- 
ble of  two  inferences,  one  lawfully  supporting  a 
right  of  recovery  and  the  other  fatal  to  plain- 
tiff's case,  leaving  room  for  reasonable  men  to 
differ  with  respect  thereto,  the  case  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  337;  Dec  Dig.  «=142.) 

5.  Masteb  and   Sebvant  «=3226— Pebsonal 
Injuby — ^Assumption  of  Risk. 

Where  a  master  was  negligent  in  failing  to 
exercise  ordinary  care  to  perform  the  continu- 
ing duty  to  furnish  a  reasonably  safe  place  to 
work,  the  danger  arising  therefrom  was  not  a 
risk  assumed  by  the  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  658-667 ;  Dec.  Dig.  <8=9 
226.] 
8.  Negliqence  «=>119  —  Personal  In jhobt  — 

Pleading  and  Pboof. 

Where  specific  acta  of  negligence  are  plead- 
ed, the  plaintiff  must  recover,  if  at  all,  u^on 
one  or  more  of  such  negligent  acts  constituting 
a  cause  of  action,  but  need  not  prove  every 
negligent  act   charged;    and  it  is  sufficient  if. 


keeping  within  hia  petition,  he  proves  action- 
able negligence. 

[Ed.  Note. — For  other  case*,  see  Negligence, 
Cent  Dig.  SI  200-216;   Dec.  Dig.  <S=»119.1 
7.  Tbial  ®=s>191  —  Pebsonal  Injuby  —  In- 

STBucnoNs— Assumption  of  Neolioence. 
In  a  servant's  action  for  personal  injury, 
an  instruction  not  requiring  the  jury  to  find 
the  master's  negligence  in  leaving  a  manhole  in 
the  platform  open,  but  requiring  a  finding  that 
it  was  in  fact  open,  and  that  defendant  had 
negligently  failed  in  lighting  the  premises,  so  as 
to  enable  the  servant  to  discover  such  opening 
in  the  ordinarily  careful  performance  of  hia 
duty,  so  that  plaintiff,  without  fault  on  his 
own  part  fell  through  the  manhole  into  a  coal 
bin,  was  not  objectionable  as  assuming  some 
negligence  on  defendant's  part  with  respect  to 
such  manhole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  420-431,  435;  Dec  Dig.  «=»191J 

Appeal  from  Circuit  Court,  Ralls  County; 
Wm.  T.  Ragland,  Judge. 

Action  by  George  E.  Tost  against  tbe  Atlas 
Portland  Cement  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Geo.  A.  Mahan,  Albert  R.  Smltb,  and  Du- 
lany  Mahan,  all  of  HannibcU,  for  appellant 
John  L.  Burns  and  W.  A.  Dudley,  botb  of 
Troy,  and  Jack  Briscoe,  of  Lewlstown,  Mont, 
for  respondent. 

ALLEN,  J.  This  Is  an  action  for  Injuries 
sustained  by  plaintiff  while  in  defendant's 
employ  and  alleged  to  have  been  caused  by 
defendant's  negligence.  There  was  a  verdict 
and  Judgment  below  for  plaintiff  in  the  sum 
of  $1,000,  and  the  case  Is  here  on  defendant's 
appeal. 

At  the  time  of  plaintiff's  injury  he  was  em- 
ployed by  the  defendant  coriwration  In  tbe 
capacity  of  "shift  foreman,"  in  charge  of 
a  cement  plant  in  Ralls  county.  Mo.  He  was 
injured  on  the  night  of  October  12,  1911, 
while  in  the  discharge  of  his  duties  as  fore- 
man, by  failing  into  an  open  manhole  on  tbe 
premises. 

It  appears  that  there  were  16  kilns  on  the 
first  floor  of  this  plant,  and  above  each  kiln 
was  a  cylindrical  coal  bin  about  16  feet  In 
diameter.  The  tops  of  these  bins  were  level 
with  and  formed  a  part  of  a  platform  or 
floor,  about  20  feet  above  tbe  kiln  floor,  ex- 
tending the  length  of  the  building,  a  dis- 
tance of  about  360  feet  It  appears  that  the 
coal  was  flnely  pulverized  and  was  conveyed 
Into  each  of  these  bins  by  means  of  a  convey- 
or, and  passed  out  through  a  funnel-shaped 
exit  at  the  bottom  thereof.  A  "conveyor 
box,"  about  28  inches  square,  was  situated 
above  each  bin.  This  platform  was  lighted 
by  8  incandescent  electric  light  bulbs,  each 
of  16  candle  power;  ahd  ordinarily  there 
was  another  such  Ught  at  tbe  head  of  tbe 
stairway  leading  up  from  the  kiln  floor.  Tbe 
coal  bins  were  numbered  from  1  to  16,  be- 
ginning at  one  end  of  the  platform,  and  an 
electric  light  bulb  was  suspended  above  tbe 
conveyor  box,  over  each  alternate  bin,  begin- 
ning with  bin  No.  2.     There  was  no  audi 
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light  over  bin  No.  1,  into  whldti  plaintUI  fell, 
but  tbe  light  at  the  bead  of  the  stairway  was 
near  this  bin,  and  was  upon  an  extension 
cbord,  or  insulated  wire,  and  could  be  moved 
some  distance.  It  appears  that  there  were 
four  openings  or  manholes  in  each  of  these 
bins,  two  on  each  side  of  tbe  conveyor  box; 
tbe  covers  thereof  forming  a  part  of  the  plat- 
form. It  is  said  that  the  pulverized  coal 
woQid  sometimes  stick  to  the  sides  of  the 
bins,  making  it  necessary  to  open  one  or  more 
of  the  manholes  and  push  it  down  with  a 
long  stick  or  a  long-handled  shovel. 

On  the  night  in  question,  at  about  1  o'clock, 
plaintiff  discovered  that  the  coal  was  not 
feeding  properly  into  kiln  No.  1,  and  ascend- 
ed the  stairway  above  mentioned,  in  order  to 
see  what  was  the  trouble  with  coal  bin  No.  1, 
situated  directly  above  this  kiln.  A  work- 
man, termed  the  "box  tender,"  was  upon  the 
platform  above  thia  bin  pushing  down  the 
coal  from  the  sides  thereof,  working  through 
what  is  spoken  of  in  the  testimony  as  the 
second  manhole  of  the  two  situated  at  one 
side  of  the  conveyor  box ;  the  other,  or  first 
manhole,  being  18  or  20  inches  from  ttiis  hole 
In  which  he  was  working.  He  bad  taken  the 
electric  light  banging  at  the  head  of  the 
stairs,  and  bad  put  it  down  into  the  bin,  and 
had  removed  the  covers  from  both  man- 
holes. Upon  reaching  the  platform,  plaintiff 
saw  that  this  man  was  raking  down  the  coal, 
having  taken  the  electric  light  for  this  pur- 
pose, and  undertook  to  walk  across  the  plat- 
form to  the  second  manhole.  He  did  not  per- 
ceive that  the  cover  had  been  removed  from 
the  first  manhole,  in  his  path,  and  fell  into 
the  open  hole  and  was  injured. 

Plaintiff  testified  that  it  was  so  dark  at 
this  place  that  be  was  unable  to  see  that  the 
hole  Into  which  he  fell  was  uncovered.  The 
evidence  la  that  tbe  electric  bulb  suspended 
above  the  conveyor  box  on  bin  No.  2,  some 
distance  away,  cast  but  a  feeble  light  upon 
bin  No.  1,  and  that  the  conveyor  box,  over 
which  this  hung,  cast  a  shadow  over  the 
greater  part  of  the  uncovered  hole  into  which 
plaintiff  fell.  It  also  appears  that  the  glare 
from  the  burners  on  the  kiln  floor  was  very 
great,  and  that,  when  one  passed  from  that 
floor  to  the  platform  above,  it  was  more  than 
ordinarily  difficult  to  see  with  insufficient 
light. 

It  appears  that  both  of  these  manholes,  18 
or  20  Inches  apart,  opened  into  the  same  com- 
partment; but  the  testimony  in  plaintifTs  be- 
half Is  to  the  effect  that,  when  an  electric 
globe  is  s<ispended  therein  while  the  coal  is 
being  raked  ftom  the  sides  thereof,  a  heavy 
cloud  of  dust  rises  and  obscures  the  light  so 
that  no  glare  therefrom  is  seen  through  these 
holes.  One  witness  testified  that,  under  such 
drcnmstances,  the  coal  "makes  a  terrible 
fog,"  and  that  tbe  Incandescent  light  in  tbe 
bin  looks  like  a  star,  or  "like  a  light  in  a 
dense  fog." 

Tbe  petition  charges  that  plaintiff's  injury 
was  due  to  tbe  negligence  of  defendant:  (1) 


In  allowing  tbe  first  "trapdoor"  In  this  coal 
bin  to  remain  open,  without  warning  to  plain- 
tiff of  such  tact;  and  (2)  in  not  providing 
sufficient  lights  in  and  about  such  portion  of 
tbe  premises.  The  first  of  these,  however, 
was  abandoned  at  tbe  trial,  and  tbe  case 
went  to  the  Jury  on  tbe  theory,  alone,  that 
there  was  substantial  evidence  to  support 
tbe  averments  of  tbe  petition  to  the  effect 
that  defendant  bad  negligently  failed  to 
furnish  adequate  light  upon  this  platform, 
rendering  tbe  place  not  a  reasonably  safe 
one  in  which  to  work,  by  reason  whereby 
plaintiff  came  to  bis  injury. 

[1, 2]  It  is  urged  that  the  trial  court  erred 
in  not  sustaining  defendant's  demurrer  to 
tbe  evidence.  Much  of  the  argument  in  sup- 
port of  this  assignment  of  error  Is  to  tbe  ef- 
fect that  plaintiff,  being  the  foreman  in 
charge  of  the  building,  was  responsible  for 
his  own  acts  and  that  of  his  subordinates  as 
well:  and  that,  if  there  was  any  negligence 
eitner  in  leaving  open  tbe  bole  into  which  he 
fell  or  with  respect  to  tbe  lighting  of  the 
place,  it  was  bis  own  negligence,  for  which 
he  cannot  recover.  This  argument  might  be 
sound  if  tbe  case  made  by  tbe  evidence  pro- 
ceeded upon  the  theory  of  negligence  on  the 
part  of  the  box  tender  in  leaving  open  tbe 
manhole  into  which  plaintiff  fell;  but  this  is 
not  tbe  fact  The  case  went  to  the  Jury  upon 
tbe  theory  that  there  was  evidence  of  negli- 
gence on  the  part  of  defendant  In  falling  to 
furnish  adequate  light,  proximately  resulting 
in  plaintiff's  injury,  sufficient  to  warrant  the 
submission  of  this  issue.  And  it  appears 
that  plaintiff,  as  shift  for^nan,  was  not  re- 
sponsible for  tbe  lack  of  sufficient  lights  upon 
the  platform.  It  is  true  that  during  his 
"shift,"  of  eight  hours  each  day,  if  he  found 
an  electric  light  bulb  broken  or  worn  out,  it 
was  his  duty  to  report  it  and  be  did  so ;  but 
be  testified,  and  it  Is  not  contradicted,  that 
he  bad  no  authority  to  Install  additional 
lights  or  any  control  of  the  method  of  light- 
ing tbe  plant,  except  as  stated  above.  The 
lack  of  sufilclent  light  at  the  place  in  ques- 
tion, if  any,  arose  from  the  fact  that  defend- 
ant had  not  seen  fit  to  keep  a  permanent 
light  over  this  coal  bin  so  situated  as  to  light 
tbe  platform  about  these  manholes.  The  evi- 
dence Is  that  originally,  but  prior  to  plain- 
tifTs employment,  defendant  maintained  a 
light  over  each  of  these  16  bins,  but  that 
later  one-half  of  these  were  taken  off,  leav- 
ing a  light  over  each  alternate  bin.  The 
reason  for  this  does  not  appear;  but  it  was 
doubtless  for  the  sake  of  economy.  When 
the  light  at  the  head  of  the  stairway  was 
suspended  in  bin  No.  1  (which  appears  to 
have  been  a  customary  and  proi)er  use  there- 
of), there  was  no  Ughf  over  this  bin ;  and  the 
evidence  is  that  it  was  then  so  dark  that  one 
coming  upon  the  platform  (at  any  rate  until 
bis  eyes  became  accustomed  to  the  darkness) 
could  not  well  discern  tbe  fact  that  a  par- 
ticular manhole  was  open.  This  being  true, 
we  think  that  the  evidence  sufficed  to  take 
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to  the  Jury  the  question  of  defendanf  8  neg- 
ligence In  respect  to  making  reasonably  safe 
the  place  In  which  plaintiff  was  required  to 
■work  in  the  performance  of  the  duties  of 
his  employment. 

The  duty  to  furnish  light  (1.  e.,  to  exercise 
ordinary  care  to  see  that  the  place  was  so 
lighted  at  night  as  to  make  It  a  reasonably 
safe  place  for  plaintiff  to  pass  over  in  the- 
performance  of  his  duties)  was  a  continuing 
duty  resting  upon  the  defendant,  for  a  breach 
of  which,  proximately  resulting  in  injury  to 
plaintiff,  while  exercising  ordinary  care  for 
his  own  safety,  defendant  may  be  held  lia- 
ble. See  Wendler  v.  People's  House  Furnish- 
ing Co.,  165  Mo.  loc.  dt.  537,  65  S.  W.  737; 
Carney  v.  Brewing  Ass'n,  150  Mo.  App.  437, 
131  S.  W.  165;  Irmer  v.  Brewing  Ass'n,  69 
Mo.  App.  17. 

From  the  evidence  It  cannot  be  said  that 
plaintiff's  Injury  was  due  to  negligence  on 
the  part  of  the  box  tender  in  having  both  of 
these  holes  uncovered  at  the  time.  They 
were  openings  In  the  coal  bin  for  use  upon 
such  occasions ;  and,  for  ought  that  appears, 
it  may  have  been  reasonably  necessary  to 
have  both  open  on  this  particular  occasion, 
while  the  box  tender  was  actually  working 
at  the  coal.  On  the  other  hand,  it  does  not 
appear  from  the  evidence  that  It  was  always 
or  even  ordinarily  necessary  that  they  both 
be  uncovered  to  rake  down  the  coal ;  and 
hence  It  seems  that  the  fact  that  plaintiff 
realized  that  one  was  open  was  not  such  no- 
tice to  him  that  the  other  was  uncovered 
also,  as  to  convict  him  of  negligence,  as  a 
matter  of  law,  in  passing  over  the  place  where 
he  met  his  Injury,  which  place  be  says  was 
a  part  of  the  "roadway"  ordinarily  used  to 
reach  the  point  to  which  he  was  going.  The 
question  of  defendant's  negligence  and  that 
of  plaintiff's  contributory  negligence  were,  we 
think,  for  the  Jury. 

[3,  4]  It  Is  a  trite  doctrine  that,  in  passing 
upon  a  demurrer  to  the  evidence,  the  evi- 
dence must  be  viewed  In  the  light  most  fa- 
vorable to  plaintiff,  giving  him  the  benefit  of 
every  inference  favorable  to  him  which  may 
be  fairly  and  reasonably  drawn  therefrom. 
And  tf  the  evidence  is  reasonably  susceptible 
of  two  Inferences,  one  lawfully  supporting  a 
right  of  recovery  and  the  other  fatal  to  plain- 
tiff's case,  leaving  room  for  reasonable  men 
to  differ  with  respect  thereto,  the  case  Is  one 
for  the  Jury.  See  Powers  v.  Transit  Co.,  202 
Mo.  loc.  cit  280,  100  S.  W.  655;  Morgan  v. 
Mining  Ca,  160  Mo.  App.  loa  cIt  118,  141  S. 
W.  735. 

[6]  The  answer  pleads  both  contributory 
negligence  and  assumption  of  risk ;  and  great 
stress  is  laid  upon  the  argument  that  plaintiff 
was  thoroughly  familiar  with  the  situation 
existing,  both  as  to  the  lighting  of  the  place 
and  the  location  of  these  manholes,  and  had 
used  this  platform,  with  these  conditions  pre- 
vailing, without  objection,  for  the  period  of 
about  two  years,  during  which  he  was  shift 
foreman,  and  that  consequently  be  must  be 


held  to  hare  assumed  the  risk  of  such  an  in- 
jury as  that  which  befell  him.  But  under 
the  law  In  this  state,  as  declared  by  repeated 
pronouncements  of  our  courts.  If  defendant 
was  negligent  In  falling  to  exercise  ordinary 
care  to  perform  the  continuing  duty  to  fur- 
nish a  reasonably  safe  place  to  work,  the 
danger  arising  therefrom  was  not  a  risk  as- 
sumed by  plaintiff.  See  Patrum  v.  Railroad, 
259  Mo.  109,  168  8.  W.  622 ;  Grader  v.  Rafl- 
road,  181  Mo.  App.  loc.  dt.  537,  164  S.  W. 
678,  and  authorities  dted. 

The  questions  involved  on  the  demurrer 
are  those  of  defendant's  negligence  and  plain- 
tiffs contributory  negligence.  As  we  have 
said,  these  we  regard  as  questions  for  the 
Jury;  and  hence  we  hold  that  the  demurrer 
was  properly  overruled. 

[I]  Complaint  Is  made  of  plain tlfTs  main 
Instruction,  which  does  not  require  the  Jury 
to  find  that  there  was  any  negligence  on  the 
part  of  defendant  In  leaving  this  manhole  In 
the  platform  open,  but  does  require  a  finding 
that  It  was  In  fact  open,  and  that  defendant 
had  negligently  failed  to  cause  the  premises 
In  question  to  be  so  lighted  as  to  enable 
plaintiff  to  discover  such  opening  "In  the 
ordinarily  careful  performance  of  his  duties, 
and  that  plaintiff,  by  reason  of  said  negli- 
gence and  want  of  care,  if  any,  on  the  part 
of  the  defendant,  and  as  the  result  thereof, 
and  without  fault  on  his  part,  fell  into  said 
coal  tank,"  whereby  he  was  injured. 

It  Is  said  that  the  Jury  should  have  been 
required  to  find  all  of  the  specific  acts  of 
negligence  charged  in  the  petition.  But  this 
is  a  misconception  of  the  rule  which  obtains 
where  specific  acts  of  negligence  are  pleaded. 
In  such  cases,  the  plaintiff  must  recover,  if 
at  all,  upon  some  one  or  more  of  such  neg- 
ligent acts  charged  which  wUl  constitute  a 
cause  of  action  In  his  favor.  He  is  confined 
to  the  spedfic  negligence  pleaded  (see  Beave 
V.  ^{aUroad,  212  Mo.  331,  111  S.  W.  52  ;  Crone 
T.  Oil  Co.,  176  Mo.  App.  loc.  dt  349,  and 
authorities  cited,  158  S.  W.  417).  but  this 
does  not  mean  that  he  must  prove  every  neg- 
ligent act  charged.  It  Is  sufficient  If,  keeping 
within  his  petition,  he  proves  actionable  neg- 
ligence. 

[7]  It  is  also  said  that  this  instruction  as- 
sumes that  there  was  some  negligence  on  de- 
fendant's part  with  respect  to  these  man- 
holes. But  It  quite  clearly  appears  that  this 
instruction  neither  assumes  nor  requires  the 
finding  that  there  was  such  negligence  on  de- 
fendant's part  The  facts  required  to  be 
found  in  this  connection  merely  led  up  to 
the  negligence  submitted,  which  haa  to  do 
with  the  lighting  of  the  premises. 

Other  questions  raised  are  without  merit 
or  importance.  We  perceive  no  reversible 
error  in  the  record,  and  the  Judgment  should 
therefore  be  affirmed. 

It  Is  so  ordered. 

REi'NOLDS,  P.  J.,  and  NORTONI,  J,  con- 
cur. 
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NIGHT  ft  DAT  BANK  ▼.  ROSETNBAUM. 
(No.  14061.) 

(St  Lonis  Court  of  Appeals.    Missouri.    June 
8.  1916.) 

1  Bnx8  AND  Notes  «s>122— "Accomhoda- 
uoN  Pabtt"— Pbimaby  Liability. 
An  "accommodation  party,"  defined  by  Ne- 
gotiable Instruments  Law  (Rev.  St  1900,  g 
10000)  as  one  who  has  si^ed  the  instrument 
»a  a  maker,  drawer,  acceptor,  or  indorser,  with- 
out receiving  value  to  lend  his  name  to  some 
other  person,  is  primarily  liable  to  the  holder 
Dnder  section  10161,  declaring  that  a  person 
primarily  liatde  on  an  instrument  is  one  who, 
by  the  terms  thereof,  is  absolutely  required  to 
pay  the  same. 

[Ed.  Note.— For  other  ca-ses,  see  Bills  and 
Notes,  Cent.  DIr.  H  256,  259;  Dec.  Dig.  «=s> 
122. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accommodation  Party.] 

2.  Bills    and    Notes   «=>2.56— "Accommoda- 
tion PABTY"— DlSCHABO*  FBOM  LLABH-ITY— 

"Pebbon  Pbimabily  Liablb." 

Under   Negotiable    Instruments  Act   (Rev. 
St  1909,  S  10000),  defining  an  accommodation 
party  as  one  who  has  signed  the  instrument  as 
maker,   drawer,  acceptor,  or  indorser,  without 
receivioK   value,    and   section    10088    declaring 
that  a  negotiable  instrument  is  discharged  by 
payment  in  due  course,  by  or  on  behalf  of  the 
principal  debtor   by    the  party   accommodated, 
where  the  instrument  is  made  or  accepted  for 
accomniodation,  etc.,  and  section  lOOOO  declar- 
ing that  any  person  secondarily  liable  on  an  in- 
strument is  discharged  by  any  agreement  bind- 
iag  the  holder  to  extend  the  time  of  payment, 
unless  made  with  the  assent  of  the  party  sec- 
ondarily liable,  and  section  10161  defining  the 
person  primarily  liable  as  the  one  who  by  the 
terms  of  the  instrument  is  absolutely  required 
to  pay  the  same,  and  that  all  other  parties  are 
secondarily  liable,    an  accommodation  indorser 
of  a    note  can   be   discharged   only   by   the  dis- 
charge of  the  note,  since  he  is  primarily  liable 
thereon,   and  an  agreement  binding  the  bolder 
to  extend  the  time  of  payment,  tliougb  made 
without  the  assent  of  the  indorser,  does  not  re- 
lease bim  from  liability. 

fEd.  Note.— Fot  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §t  681-599;  Dec.  Dig.  «=» 
256. 

For  otber  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Primarily  Liable.] 

3.  Biixs  AND  Notes  «=»256— Payment— Rb- 

RBWAi.  Notes— Efvect. 

The  principal  maker  of  a  note  executed  a 
renewal  note,  but  the  payee  retained  the  origi- 
nal note  bearing  an  accommodation  indorsement 
as  collateral,  pursuant  to  agreement  with  the 
principal  maker,  but  without  the  knowledge  of 
the  accommodation  indorser.  Held,  that  under 
Negotiable  Instruments  Act  (Rev.  St  1909,  J! 
10089).  defining  when  a  negotiable  instrument 
is  discharged,  the  renewal  note  was  not  a  pay- 
ment of  the  original  note,  and  did  not  disciiarge 
the  accommodation  indorser  from  liability  on 
the  orisiual  note  on  the  failure  of  the  principal 
maker   to   pay  the  renewal  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  |$  581-699;  Dec  Dig.  «=» 
256.] 

4.  BiULS  AND  Notes  «s>119— Nbootiabix  In- 

STBUHEKTB    Act— "HOLDBB." 

Under  Negotiable  Instruments  Act  (Rev. 
St.  1909.  {  10160).  defining  the  word  "holder" 
as  meaning  the  payee  or  indorsee  of  a  bill  or 
note,    who  is  in  possession  of  it  or  the  bearer 


of  it,  a  bolder  of  a  note  mnat  b*  Is  poMeMdoa 
thereof,  or  the  bearer  thereof, 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  g§  468,  469,  472;  Dec.  Dig. 
€=»119. 

For  otber  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder.] 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Action  by  the  Nl^t  &  Day  Bank  against 
Lazarus  Rosenbaum.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

George  B.  Webster,  of  St  Lonls,  for  appel- 
lant. I.  Landaner,  of  St.  Louis,  for  respwid- 
ent 


NOBTONI,  J.  This  is  a  suit  on  three  prom- 
issory notes.  The  finding  and  Judgment 
were  for  defendant,  and  plaintiff  prosecutes 
the  appeal. 

The  principal  debtor  is  the  Southwestern 
Produce  Distributors,  a  corporation,  and  de- 
fendant Rosenbaum  is  an  accommodation 
party  in  that  he  indorsed  the  several  notes 
in  suit  for  the  accommodation  of  the  South- 
western Produce  Distributors  at  and  before 
their  delivery  to  plaintiff.  The  maker  (that 
is,  the  Southwestern  Produce  Distributors) 
made  no  defense  to  the  suit,  while  defendant 
Rosenbaum  pleads  in  his  answer  that  he  is 
an  accommodation  Indorser,  and  as  such  is 
discharged  from  liability:  Firfst,  because  the 
notes  were  paid;  and,  second,  because  time 
was  extended  for  the  payment  to  the  prin- 
cipal debtor  without  his  knowledge  or  con- 
sent. There  Is  no  evidence  whatever  tending 
to  prove  that  the  notes  were  paid,  and  the 
principal  matter  for  consideration  here  re- 
lates to  the  defense  of  the  accommodation  in- 
dorser to  the  effect  that  he  is  discharged 
from  liability  because  of  a  valid  and  binding 
agreement  for  an  extension  of  the  time  of 
payment  entered  into  between  the  plaintiff 
bank  and  the  principal  delitor.  Southwestern 
Produce   Distributors,   without   his  consent. 

The  petition  is  In  three  counts.  Each  de- 
clares upon  a  separate  promissory  note  there- 
in described. 

The  first  note  involved  is  of  date  January 
9,  1912,  and  by  its  terras  due  60  days  there- 
after. On  this  note  a  credit  of  $250  appears 
under  date  of  January  27,  1912.  The  note  is 
signed  Southwestern  Produce  Distributors, 
and  on  the  back  thereof  indorsed  as  follows: 

"Demand  for  payment,  protest  and  notice  of 
dishonor  are  hereby  waived. 

"L.  Rosenbaum." 

On  the  execution  of  the  note,  it  was  de- 
livered to  plaintiff  bank,  who  gave  value 
therefor  by  the  way  of  a  loan  of  the  amount 
to  the  principal  debtor.  On  maturity  of  the 
note  March  9,  1912,  it  had  been  reduced  by 
the  partial  payment  thereon  above  mention- 
ed, so  that  $1,750  remained  as  the  balance 
due.  This  balance  was  not  paid,  and  the 
plaintiff  bank  carried   the  note  as   overdue 


-fl — ^ffnr  other  casea  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


694 


177  SOUTHWB8TEBN  RBPOBTBB 


(Ifo. 


paper  until  March  29th,  when  the  Southwest- 
ern Produce  Distributors  made  and  delivered 
to  the  bank  a  note  representing  the  same  in- 
debtedness (that  is,  for  $1,750),  due  30  days 
thereafter  on  the  form  generally  known  as  a 
collateral  note,  and  this  new  note  stipulated 
a  pledge  of  the  prior  note  (that  Is,  the  note 
now  here  In  suit)  as  collateral  security  for  the 
same  Indebtedness  so  represented  In  the  sec- 
ond note  then  taken.  However,  the  note  now 
In  suit  was  retained  In  possession  of  the  hank 
all  of  the  time,  and  It  refused  to  surrender 
the  same  for  the  reason  that  It  had  not  been 
paid.  Subsequently  payments  were  made  on 
the  Indebtedness,  and  these  were  credited  on 
the  back  of  the  original  note  (that  Is,  the 
note  now  in  suit),  so  as  to  reduce  the  amount 
from  $1,750  to  $1,195.90.  The  second  note 
taken  for  the  same  Indebtedness  was  not 
paid,  and  on  May  4,  1912,  the  Southwestern 
Produce  Distributors  executed  three  new 
notes  in  similar  form,  one  for  $395.90,  one 
for  $400,  and  another  for  $400,  due  on  de- 
mand, whereupon  the  second  note  (that  Is,  for 
$1,750,  of  date  March  29th)  was  surrendered 
to  that  company,  but  the  original  note,  on 
which  defendant  was  accommodation  indorser 
(that  is,  the  note  now  In  suit  here),  was  re- 
tained, as  before,  collateral  to  such  demand 
notes  representing  the  same  indebtedness. 

The  second  note  sued  upon  is  of  date  Jan- 
nary  15,  1912,  when  It  was  executed  and  de- 
livered to  plaintiff  bank  by  the  Southwest- 
ern Produce  Distributors  in  the  amount  of 
$2,500  for  a  loan.  By  Its  terms  the  note  fell 
due  on  April  11,  1912.  At  and  prior  to  its 
delivery  defendant  Rosenbaum  indorsed  the 
same  for  the  accommodation  of  the  maker 
and  stipulated  In  writing  thereon  that  he 
waived  demand  of  payment,  protest,  and  no- 
tice of  dishonor.  On  maturity  of  the  note, 
'  April  11th,  no  portion  of  it  was  paid,  and  it 
was  carried  by  the  bank  as  overdue  paper 
until  May  4th,  at  which  time  the  Southwest- 
em  Produce  Distributors  made  and  delivered 
to  plaintiff,  on  account  of  the  same  Indebted- 
ness, five  separate  demand  collateral  notes, 
upon  each  of  which  it  pledged  the  original 
note  of  $2,500  here  in  suit.  However,  the 
original  note  was  not  surrendered  by  the 
bank  to  the  maker  at  the  time  for  the  reason 
it  had  not  been  paid,  but  the  new  demand 
notes  stipulated  It  should  be  retained  by  the 
bank  as  collateral  security  for  such  new 
notes  so  representing  the  same  indebtedness. 
Subsequently,  on  June  5th,  there  was  paid 
on  this  Indebtedness  the  sum  of  $500,  and 
the  amount  so  paid  was  credited  upon  the 
back  of  the  original  note  (that  is,  the  note 
now  in  suit),  and  one  of  the  demand  notes 
theretofore  taken  on  May  4th  for  that  amount 
was  surrendered  to  the  Southwestern  Pro- 
duce Distributors. 

The  note  involved  in  the  third  count  was 
executed  by  the  Southwestern  Produce  Dis- 
tributors to  plaintiff  bank  on  the  16th  day 
of  January,  1912,  in  the  amount  of  $2,500, 
and  by  its  terms  fell  due  on  April  15,  1912. 


On  the  back  of  tills  note,  at  and  befbre  its 
delivery,   defendant   Bosenbaum  affixed  his 
signature   as   tadorser,   waiving   demand   of 
payment,    protest,    and    notice   of   dishonor. 
Certain  payments  were  made  on  this  note, 
so  that,   when   it  matured,   $2,248   was  the 
balance  unpaid.    This  balance  was  not  paid, 
and  It  was  carried  as  overdue  paper  until 
May  4th,  when  the   Southwestern   Produce 
Distributors    executed    a    30-day    collateral 
note  to  the  bank  representing  the  same  in- 
debtedness upon  which  it  pledged  the  orig- 
inal note  (tliat  is,  the  note  now  in  suit)  as 
security  therefor.    Subsequently  several  pay- 
ments   were    made    on   the    note   until    the 
amount  of  the  indebtedness  was  reduced  to 
$2,128,  and  the  several  credits  were  indorsed 
on  the  back  of  the  original  note  (that  is,  the 
note  now  in  suit),  and  likewise  on  the  30-day 
note  of  date  May  4th,  representing  the  same 
Indebtedness.    The  note  of  date  May  4tb  fell 
due  on  June  4,  1912,  and  on  June  6th  the 
Southwestern   Produce   Distributors   took   it 
up  by  giving  a  new  collateral  note  for  the 
t>alance  due  on  such  indebtedness    (that  is, 
$2,128)  due  SO  days  after  date,  and  on  this 
was  likewise  pledged  as  collateral  security 
the  original  note  revealing  all  of  the  credits 
above  mentioned.     When  the  note  of  June 
6tb  matured,  it  had  been  reduced  in  amount 
so  that  the  balance  remaining  due  of  the  in- 
debtedness  represented    by   both   notes   was 
$1,522,  and  the  several  credits  showing  this 
result  were   indorsed   on   both   the  original 
note  now  in  suit  so  held  as  collateral  and 
on  the  new  note  given   on   account  of  the 
same  Indebtedness  as  well.    On  July  eth  the 
last-mentioned  new  note  for  a  period  of  30 
days  was  taken  up  by  the  Southwestern  Pro- 
duce Distributors  executing  a  new   note  of 
that   date,    which   likewise   represented   the 
same  Indebtedness,  and  provided  on  its  face 
that  the  original  note  (that  is,  the  note  now 
here  in  suit)  was  pledged  as  collateral  secur- 
ity therefor.    When  the  note  last  taken  ma- 
tured, there  was  due  on  the  original  debt 
represented  in  these  notes  $1,509.65.    No  part 
of  this  debt  was  paid,  and  the  suit  proceeds 
on  the  original  note.    Though  it  appears  from 
the  facts   above   stated   that  several  exten- 
sions of  time  as  for  a  fixed  period  were  giv- 
en on  each  of  the  notes  in  suit  tlirough  the 
bank's  taking  other  notes  on  account  of  the 
same  indebtedness  from  the    Southwestern 
Produce  Distributors,  it  appears,  too,  that 
none  of  the  notes  in  suit  were  ever  surrender- 
ed by  the  bank  to  the  maker,  but  each  and 
all  of  them  were  held  as  collateral  to  the 
balance  due  on  the  same  indebtedness  for 
which  they  were  originally  given.    There  is 
evidence  tending  to  prove  that  there  was  a 
consideration,  such  as  payment  of  interest  in 
advance  for  the  extension  of  time  on  the  in- 
debtedness represented  by  the  first  two  notes 
above  described,  while,  on  the  other  hand, 
the  officers  of  the  bank  insist  that  no  inter- 
est was  paid  in  advance  on  any  of  these 
transactions,  and  therefore  say  no  considera- 
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ttoB  for  such  ertenslon  appears.  It  Is  con- 
ceded tbat  no  Interest  was  paid  In  advance 
for  tbe  extension  of  time  given  on  account 
of  the  Indebtedness  represented  by  the  note 
saed  npon  In  the  third  count  of  the  petition 
(tbat  is,  on  any  of  the  extensions  made  con- 
cerning the  Indebtedness  represented  In  the 
note  of  date  January  16,  1912).  Bnt  It  Is 
said  the  deposit  of  additional  collateral  suf- 
ficed to  afford  consideration  for  the  exten- 
sloa  of  time  of  payment  under  this  note. 
The  evidence  is  not  clear  as  to  this,  but,  for 
the  parposea  of  the  case,  it  may  be  conceded 
that  Bach  consideration  appears.  We  say 
this  for  that  in  any  view  the  defendant  Ros- 
enbanm,  an  accommodation  indorser,  is  not 
entitled  to  be  discharged  because  of  an  ex- 
tension of  time  to  the  principal  debtor  under 
the  provisions  of  our  negotiable  Instrument 
law,  and  this  is  tme  even  though  such  ex- 
tensions were  granted  to  the  maker  for  a 
definite  period  on  a  valid  ctmslderation  un- 
der each  of  the  several  notes  without  his  as- 
sent. It  appears  defendant  Bosenbaum  did 
not  assent  to  an  extension  of  time  in  any  of 
the  instances  referred  to. 

Formerly  a  valid  and  binding  agreement 
entered  Into  between  the  principal  maJcer 
and  the  holder  of  the  note  on  sufficient  con- 
sideration, by  which  the  time  for  payment 
was  extended  to  the  maker  to  a  day  certain, 
operated  to  discharge  an  accommodation  in- 
dorser, who  was  then  regarded  secondarily 
liable  and  stood  in  the  relation  of  surety,  but 
this  is  no  longer  true.  AU  of  the  notes  in  suit 
here  were  executed  and  delivered  subsequoit 
to  the  adoption  of  our  negotiable  Instrument 
statutes,  which  materially  change  the  rule  In 
respect  of  this  matter.  Touching  this  sub- 
ject. It  is  said  In  Daniels  on  Negotiable  In- 
struments (6th  Ed.),  by  Calvert,  vol.  2,  |  1312, 
that  the  former  rule  Is  abrogated  perforce  of 
the  negotiable  instrument  statutes.  The 
author  says: 

"The  statute  defines  a  person  'primarily'  lia- 
ble as  the  person  who,  by  the  terms  of  the  in- 
strument, IS  absolutely  required  to  pay  the 
same,  and  declares  that  all  other  parties  are 
'secondarily'  liable.  Other  sections  of  the  stat- 
ute prescribe  the  conditions  under  which  an  in- 
strument is  discharged  or  which  will  result  in 
the  discfaarxe  of  a  person  secondarily  liable. 
Under  those  provisions  and  the  further  rule 
onder  the  statute  that  a  surety  is  primarily 
liable,  the  doctrine  of  the  law  of  suretyship 
that  a  binding  extension  of  time  by  the  creditor 
to  the  principal  releases  the  surety  has,  accord- 
ing to  the  authorities,  been  abrogated,  and  it  is 
generally  held,  under  the  statute,  that  an  agree- 
ment with  the  principal  extending  the  time  of 
payment  does  not  release  from  liability  one 
who  sifmed  as  surety,  or  as  an  accommodation 
maker.'^ 

Defendant  Bosenbaum  sets  forth  la  bis 
answer  that  he  executed  each  of  the  notes 
described  In  the  three  counts  of  the  petition 
and  sned  upon  as  accommodation  Indorser 
ot  the  Southwestern  Produce  Distributors, 
and  that  this  fact  was  known  to  plaintiff 
bank  at  the  timei  On  this  be  predicates  his 
tight  to  a  discharge  because  of  a  valid  and 
binding  agreement  between  plaintiff  and  the 


principal  debtor  for  an  extenMon  of  time 
concerning  the  iwyment  of  each  note  which, 
It  Is  averred,  was  entered  Into  without  his 
knowledge  or  consent.  This  being  true,  It 
is  conceded,  for  the  purposes  of  the  case,  and, 
Indeed,  there  is  no  evidence  to  the  contrary, 
tbat  defendant  is  an  accommodation  indorser 
in  each  Instance,  and,  if  as  such  he  was 
secondarily  liable  on  the  instrument,  he  Is 
entitled  to  his  discharge;  otherwise  not. 

[1]  Section  10000,  R.  S.  1900,  defines  an 
accommodation  party  and  fixes  his  status 
with  respect  to  the  obligation  assumed.  The 
statute  is  as  follows: 

"An  accommodation  party  is  one  who  has 
siimed  the  instrument  as  a  maker,  drawer,  ac- 
ceptor, or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.  Such  a  person  is 
liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  bolder,  at  Uie  time  of 
taking  the  instrument,  knew  him  to  be  only  an 
accommodation  party." 

The  statute  expressly  declares  that  such 
person  Is  liable  on  the  instrument  to  the  hold- 
er for  value,  notwithstanding  such  holder,  at 
the  time  of  taking  the  instrument,  knew  him 
to  be  only  an  accommodation  party.  This  be- 
ing true,  he  is  to  be  regarded  as  primarily 
liable  thereon,  under  the  provisions  of  sec- 
tion 10161,  B.  S.  1909.  Indeed,  an  accom- 
modation maker  was  primarily  liable  to  the 
bolder  of  the  instrument  before  the  statute, 
as  has  been  determined  by  our  Supreme 
Court  (see  Maffat  v.  Greene,  149  Mo.  48,  50 
S.  W.  809),  and  the  statute  now  renders 
such  an  indorser  the  same.  However,  an 
accommodation  Indorser  was  formerly  re- 
garded as  occupying  the  relation  of  surety, 
80  as  to  entitle  him  to  a  discbarge  on  account 
of  an  extension  of  time  to  the  principal 
maker,  as  will  appear  by  reference  to 
Weimer  v.  Shelton,  7  Mo.  237;  Globe,  etc., 
Ina  Co.  V.  Carson,  31  Mo.  218;  Priest  v. 
Watson.  75  Ho.  310,  42  Am.  Rep.  409. 

[2]  But,  though  such  be  true,  the  statute 
last  dted,  when  con.sldered  together  with  sec- 
tions 10089  and  10090,  R.  S.  1909,  abrogates 
the  rule  in  so  far  as  It  formerly  afforded  a 
discharge  to  the  accommodation  Indorser 
on  the  grounds  of  suretyship,  for  these  sec- 
tions (10089  and  10090)  confine  the  right  to 
discharge,  except  where  the  Instrument  It- 
self is  discharged,  to  i>ersons  secondarily 
liable  thereon,  and  an  accommodation  party 
is  not  secondarily  liable.  Section  10161,  R. 
S.  1909,  declares: 

"The  person  primarily  liable  on  an  instru- 
ment is  the  person  who  by  the  terms  of  the  in- 
strument is  absolutely  required  to  pay  the  same. 
All  other  parties  are  seo(»darily  liable." 

As  before  stated,  both  before  and  since  the 
statute  an  accommodation  maker  is  primarily 
liable  on  the  instrument  There  is  no  provi- 
sion in  the  statute  for  the  discharge  of  a 
person  primarily  liable  through  a  binding 
agreement  for  an  extension  of  time  entered 
into,  but  this  right  Is  accorded  only  in  favor 
of  those  secondarily  liable.  Persons  primarily 
liable  are  acquitted  of  liability  only  by  sadi 
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acts  a8  operate  to  discharge  the  Instrument 
Itself,  under  section  10088,  R.  S.  1900.  But 
It  Is  otherwise  with  persons  secondarily  li- 
able. Section  10090,  R.  S.  1909,  concerning 
this.  Is  as  follows: 

"A  person  secondarily  liable  on  the  Instrn- 
ment  is  discliartced:  (1)  By  any  act  which  dis- 
chan;os  the  instrument;  (2)  by  the  intentional 
cancellation  of  his  slRnature  by  the  holder ;  (3) 
by  the  discharRe  of  a  prior  partj-,  except  when 
such  discharge  is  had  in  bankruptcy  proceed- 
ings :  (4)  by  a  valid  tender  of  payment  made  by 
a  prior  party ;  (5)  by  a  release  of  the  principal 
debtor,  nnless  thp  holder's  rieht  of  recourse 
against  the  party  secondarily  liable  is  expressly 
reserved;  (0)  by  an  uKi'eement  binding  upon 
the  holder  to  extend  the  time  of  payment  or  to 
postpone  the  holder's  right  to  enforce  the  in- 
strument, unless  made  with  the  assent  of  the 
party  secondarily  liable,  or  unless  the  right  of 
recourse  against  such  party  is  expressly  re- 
served." 

The  sixth  subdivision  of  the  statute  last 
quoted  prescribes  a  discbarge  from  liability 
to  persons  secondarily  liable  by  an  agree- 
ment binding  upon  the  holder  to  extend  the 
time  of  payment  or  to  postpone  the  holder's 
right  to  enforce  the  instrument,  unless  made 
with  the  assent  of  the  party  secondarily 
Uable,  or  unless  the  right  of  recourse  against 
such  party  is  expressly  resen-ed.  But,  as 
before  said,  this  alone  is  not  sufficient  to 
discharge  a  p'erson  who  is  primarily  liable 
under  the  statutes  above  quoted,  and  it  is 
now  well  settled  that  an  accommodation  In- 
dorser  Is  primarily  liable  on  the  Instrument 
under  the  provision  of  section  10000,  supra, 
as  will  appear  by  reference  to  the  following 
authorities  in  point:  Union  Trust  Co.  v.  Mc- 
Glnty,  212  Mass.  205,  98  N.  B.  679,  Ann.  Cas. 
1913C,  525;  Wolstenholme  v.  Smith,  34 
Utah,  300,  97  Pac.  329.  So,  too,  is  a  surety 
who  signs  with  the  principal  debtor  as  a 
Joint  maker  of  a  note  primarily  liable  there- 
on, as  has  been  determined  by  the  Kansas 
City  Court  of  Appeals  in  Lane  v.  Hyder,  163 
Mo.  App.  688,  147  8.  W.  514.  See,  also, 
Bank  of  Senath  v.  Douglass,  178  Mo.  App. 
6ft4,  161  S.  W.  601;  Vanderford  v.  Farmers' 
Banlt,  105  Md.  164,  66  Atl.  47,  10  L.  R.  A. 
(N.  S.)  129.  We  regard  the  rule  of  these 
cases  as  not  only  reflecting  the  correct  view 
of  the  negotiable  instrument  statutes  but  as 
tending  to  lend  stability  and  support  to  credit 
on  commercial  paper,  for,  Indeed,  the  prior 
state  of  the  law  In  respect  of  the  same  ques- 
tion was  highly  technical  and  entailed  harsh 
results  frequently  without  Just  cause  what- 
ever. 

Defendant  Rosenbaum,  being  primarily  li- 
able on  the  notes  in  suit,  could  be  discharg- 
ed only  in  event  such  instruments  were  dis- 
charged. The  statute  (section  10089,  R.  S. 
1609)  concerning  this  as  follows: 

"A  negotiable  instrument  Is  discharged :  (1) 
By  payment  in  due  course  by  or  on  behalf  of 
the  principal  debtor;  (2)  by  payment  in  due 
course  by  the  party  accommodated,  where  the 
instrument  is  made  or  accepted  for  accommoda- 
tion ;  (3)  by  the  intentional  cancellation  thereof 
by  ttie  holder ;  (4)  by  any  other  act  which  will 
dlecbarge  a  simple  contract  for  the  payment 
of  money;   (5)  when  the  principal  debtor  be- 


comes the  holder  of  the  instmment  at  or  after 
maturity  in  his  own  right" 

See,  also.  Union  Trust  Go.  r.  McGinty,  212 
Mass.  205,  98  M.  B.  679,  Ann.  Gas.  191.SC.  525; 
Wolstmholme  y.  Smith,  34  Utah,  300,  97  Pac 
329. 

[1]  Tliere  la  no  evidenoe  whatever  to  the 
effect  that  the  instrummts  were  paid,  saye 
the  fact  that  some  of  the  renewal  notes  to 
the  Southwestern  Produce  Distributors  were 
marked  paid  when  others  were  given  in  lieu 
of  them.    The  evidence  is  all  of  one  accord  to 
the  effect  that  the  original  notes  now  sued 
upon  were  not  paid,  and  the  bank  refused 
to  surrender  tliem  for  that  reason.     How- 
ever, when  one  of  the  renewal  notes  by  which 
the  time  of  payment  was  extended  matured, 
and  to  which  the  original  notes  were  held  as 
collateral,  a  new  or  renewal  note  according  an 
additional  extension  of  time,  would  be  tak- 
en.   On  taking  such  renewal  note,  the  prior 
Intermediate  renewal  by  which  time  was  ex- 
tended would  be  stamped  paid  and  surrender- 
ed, but  the  original  notes  sued  npon  were  al- 
ways retained,  for  the  reason  they  were  not 
paid,  and  this,  too,  with  an  express  under- 
standing  between   the   parties   (that   is,   the 
principal  maker  and  the  bank).     Obvlonsly 
these  transactions  did  not  amount  to  pay- 
ment of  the  notes  in  suit,  for,  in  order  that 
one  note  may  operate  as  payment  of  another, 
there  must  be  an  understanding  between  the 
parties  to  that  effect;   otherwise  such  notes 
so  given  in  extension  and  on  account  of  the 
same   indebtedness   are  regarded  as  merely 
conditional  payments,  In  event  they  are  not 
actually  paid  when  due.    The  original  indebt- 
edness continues  to  subsist  as  before,  unless, 
as  al)ove  stated,  an  agreement  between  the 
parties  reveals  an  Intention  to  extinguish  the 
Indebtedness  as  through  payment.    See  Key- 
ser  V.  Hlnkle,  127  Mo.  App.  62,  106  S.  W.  98. 
When   the  holder  receives  a  renewal  note 
thus  as  conditional  p.iyment,  it  amounts  to  no 
more  than  an  agreement  on  his  part  that,  if 
such  note  is  paid  at  maturity,  the  original 
indebtedness  shall  be  satisfied,  and  in  the  in- 
terim he  assumes  an  obligation,  if  consider- 
ation  appear,   to   await  the  payment  until 
the  maturity  of  the  renewal  note.    See  Bank 
V.  licavitt,  65  Mo.  562.    It  appearing  exclu- 
sively, as  it  does,  that  the  parties  merely  in- 
tended an  extension  of  the  time  of  payment; 
and   that   It   was   agreed   the    indebtedness 
should  not  be  extlngnlshed  by  such  renewals, 
the  defense  of  payment  wholly  failed. 

But  it  is  urged  that  the  transactions  by 
which  the  new  notes  were  taken  and  the  orig- 
inal notes  now  sued  upon  pledged  as  collat- 
eral security  thereto  operated  as  a  dlsdiarge 
of  sucb  instruments  (that  is,  the  original 
notes)  were  constructively  taken  up  by  the 
original  maker  and  reissued  as  a  pledge  in 
security  of  the  new  notes,  which  were  in 
fact  but  renewals  of  the  subsisting  indebted- 
ness. What  is  said  in  Bank  v.  Evans,  176 
Mo.  App.  704,  159  S.  W.  766,  is  relied  npon  In 
support  of  this  argument.   But  obvionsly  that 
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case  Is  wholly  beside  tbe  question  In  judg- 
ment here.  The  notes  there  In  suit  vrere  ex- 
ecuted In  1902,  at  which  time  the  contract  of 
guaranty  was  entered  Into,  and  the  rights  of 
tbe  parties  became  fixed,  and  this  was  long 
prior  to  the  adoption  of  the  negotiable  instru- 
ment statutes.  Moreover,  the  notes  Involv- 
cd  in  that  case  were  Mississippi  contracts, 
and  the  negotiable  instrument  statutes  of 
tliat  state,  if  any,  were  not  In  evidence.  The 
case  was  therefore  disposed  of  without  ref- 
erence to  the  new  rule  reflected  in  the  stat- 
utes (that  is,  according  to  the  law  merchant 
and  common  law  of  pledge).  The  question 
here  Is  to  be  determined  by  reference  to 
those  statutes,  for  these  are  Missouri  notes 
made  subsequent  to  the  Negotiable  Instru- 
ment Act.  It  appears  that  the  several  instru- 
ments on  which  defendant  Rosenbaum  Is  an 
accommodation  party,  and  therefore  primari- 
ly liable,  could  be  discharged  so  aa  to  relieve 
him  front  the  obligation  to  resx>ond  thereon 
only  in  the  manner  pointed  out  by  the  stat- 
ute (section  10089,  B.  a  1909).  This  stat- 
ute is  as  follows: 

"A  DeRotiable  instrument  is  dischareed:  (1) 
By  payment  in  due  course  by  or  on  behalf  of  the 
principal  debtor;  (2)  by  payment  in  doe  course 
by  the  party  accommodated,  where  the  instru- 
ment is  made  or  accepted  for  accommodation; 
(3)  by  the  intentional  cancellation  thereof  by  tbe 
holder;  (4)  by  any  other  act  which  will  dis- 
cbarge a  simple  contract  for  the  payment  of 
money ;  (5)  when  the  principal  debtor  bccomea 
the  holder  of  the  instrument  at  or  after  ma- 
turity in  bis  own  right" 

The  only  one  of  the  five  suhdivlstons  of  the 
statute  relevant  for  consideration  here  on 
this  question  is  tbe  fifth  (that  Is,  "when  the 
principal  debtor  becomes  the  holder  of  tbe 
instrument  at  or  after  maturity  in  bla  own 
right">.  Although  It  be  true  that  tbe  trans- 
action by  which  the  new  notes  were  taken 
for  the  same  Indebtedness  proAlded,  too,  that 
the  original  notes  in  suit  shoidd  be  pledged 
as  collateral  therefor,  it  is  c(»ioeded  through- 
oat  the  case  that  none  of  these  original  notes 
was  ever  surrendered  to  the  principal  maker. 
On  the  contrary,  they  were  retained  by  the 
bank,  for  the  reason,  as  before  said,  they 
were  not  paid,  and  the  agreement  to  that  ef- 
fect was  accordingly  made  In  order  to  effec- 
tuate the  collateral  security  vouchsafed 
therein  by  utilizing  the  indorsement  of  Ros- 
enbaum. However,  if  the  principal  debtor, 
the  Southwestern  Produce  Distributors,  be- 
came holder  of  such  instrument  at  or  after 
maturity  In  its  own  right  through  these 
transactions,  then  the  Instruments  sued  up- 
on are  discharged,  and  Rosenbanm  and  all 
others  acquitted  of  liability  thereon. 

[♦1  Tt  becomes  then  important  to  ascertain 
the  meaning  of  the  word  "holder,"  employed 
in  section  10089.  By  section  10160,  B.  S. 
1909,  the  word  "holder"  is  defined  for  the 
purpose  of  the  Negotiable  Instrument  Act, 
and  it  is  td  be  treated  with  in  the  sense 
there  given.    The  definition  is  as  follows: 


"  'Holder'  means  the  payee  or  indorser  of  a 
bill  or  note,  who  is  in  possession  of  it,  or  the 
bearer  thereof." 

The  principal  debtor,  Southwestern  Prod- 
uce Distributors,  was  neither  the  payee  nor 
indorsee  of  the  note ;  neither  was  it  the  bear- 
er thereof.  Moreover,  the  definition  above 
quoted  implies  that,  in  order  to  be  a  holder, 
one  must  be  in  possession  of  the  note  or  the 
bearer  thereof.  Of  course,  the  bearer  is  to 
be  regarded  as  in  possession.  There  is  noth- 
ing in  the  evidence  tending  to  prove  that  the 
Southwestern  Produce  Distributors,  the  prin- 
cipal maker,  was  ever  in  possession  of  any 
of  these  notes  as  between  these  parties  dur- 
ing any  of  the  time  or  that  it  was  the  bear- 
er thereof.  On  the  contrary,  it  appears  it 
was  not  Indeed,  the  notes  were  retained  by 
the  bank,  denying  the  maker's  right  to  pos- 
Resslon,  and  this,  too,  under  an  express 
agreement  to  that  effect  on  its  part  This 
being  true,  it  Is  clear  that  tbe  principal  debt- 
or never  became  tbe  holder  of  the  instrument 
at  or  after  its  maturity  in  bis  own  right,  for, 
indeed,  they  were  retained  at  all  times  by 
the  bank,  and,  though  the  transaction  may 
have  involved  a  constructive  taking  up  and 
reissue  of  the  notes  through  pledging  them 
as  collateral,  they  were  not  discharged  un- 
der the  statute. 

It  appearing,  as  it  does,  that  there  is  no 
valid  defense  whatever  to  the  notes  in  suit, 
the  judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  enter  judgment  for  the  plaintiff  bank 
for  the  amount  due,  with  interest  on  each  of 
the  notes  sued  upon. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  AliLBN,  J.,  concur. 


KRAIiliMAN  V.  POTASHNICK.    (No.  14045.) 

(St  Louis  Court  o(  Appeals.    Missouri.    June 

8,  1915.) 

1.  TBiAt,  «=»66  —  Reception  of  Evidence  — 
Cumulative  Evidence. 

In  an  action  for  tbe  purchase  price  of 
string  beans  which  plaintiff  claimed  defendant 

purchased  unconditionally  knowing  that  they 
wore  of  inferior  quality,  where  the  record 
abounded  with  evidence,  and  plaintiff  admitted 
that  the  beans  were  condemned  by  the  city  au- 
thorities as  unfit  for  food,  no  error  was  commit- 
ted in  excluding  evidence  that  they  were  so  con- 
demned and  the  report  of  the  inspector  of  the 
health  department,  as  it  was. only  cumulative  on 
a  matter  which  apparently  was  not  controverted. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  131,  132;   Dec.  Dig.  ®s>56.] 

2.  Appeal  and  Eeror  <g=S82— Invited  Eb- 
BOB— Remarks  of  Court. 

On  the  trial  of  an  action  defendant's  coun- 
sel asked  plaintiff  if  be  did  not  know  that  he 
was  bolstering  up  bis  case  with  something  that 
was  not  true.  The  court  sustained  an  objec- 
tion to  such  question  with  the  remark  that  this 
was  taking  advantage  of  the  witness  when  he 
could  not  protect  himself,  and  that  the  question' 
was  therefore  improper.  Held,  that  the  ques- 
tion in   the   form   propounded   was  highly  im- 
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proper  and  embarrassing  to  the  witness,  and  de- 
fendant could  not  complain  of  the  stricture  laid 
upon  it  by  the  court. 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3501-3610;  Dec.  Dig.  «&=> 
882.] 

3.  cmstohs  and  usaoes  €=>18— bvidxrcb^ 
Issues. 

In  an  action  by  one  commission  merchant 
against  another  for  the  purchase  price  of  string 
beans,  plaintiff  insisted  that  defendant  purchas- 
ed the  beans  unconditionally,  knowing  they 
were  inferior  in  quality,  for  much  less  than  the 
selling  price  of  good  beans,  and  that  after  ex- 
amining some  of  the  hampers  containing  the 
beans,  he  declined  to  make  a  further  inspection. 
Defendant  claimed  that  the  purchase  was  by 
sample,  and  that  plaintiff  agreed  that  the  beans 
contained  in  the  hampers  not  opened  were  of 
equal  quality  with  those  inspected.  Beld,  that 
the  court  did  not  err  in  decIinitDg  to  complicate 
this  issue  by  admitting  evidence  of  a  custom 
among  commission  men  that  goods  purchased  by 
sample  might  be  returned  if  not  equal  to  the 
sample. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  |  40 ;   Dec.  Dig.  «=»18.3 

4.  Sales  ^=3364  —  Actions  fob  Ptjbohasb 
Price — Inbtbuctions. 

The  issue  in  such  action  was  sufficiently 
submitted  by  instructions  to  find  for  plaintiff, 
if  defendant  unconditionally  purchased  the 
beans  whether  they  were  good  or  bad,  and  in- 
spected a  portion  of  them  and  declined  to  in- 
spect the  remainder,  and  to  find  for  defendant  if 
the  beans  were  sold  on  condition  that  they  were 
all  to  be  in  as  good  condition  as  those  contained 
in  the  hampers  that  were  opened  and  examined, 
and  if  those  in  the  hampers  not  opened  were  not 
in  as  good  condition  as  those  that  were  exam- 
ined. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §8  1065-1076;    Dec.  Dig.  <8=>364.] 

5.  Evidence  ^=9266— Admissiohs  bt  Pabtt— 
— Operation  and  EIffect. 

In  an  action  for  the  purchase  price  of 
string  beans,  which  plaintiff  claimed  defendant 
purchased  unconditionally,  whether  ^ood  or  bad, 
knowing  that  they  were  of  inferior  quality, 
there  was  evidence  that  some  of  the  beans,  but 
not  all,  were  rotten.  Plaintiff  on  cross-examina- 
tion stated  that  if  the  beans  were  rotten,  he 
would  not  expect  any  person  to  pay  for  them. 
Held,  that  this  was  not,  as  claimed,  an  admis- 
sion on  his  part  that  the  contract  was  not  as  he 
testified,  but  amounted  to  nothing  more  than  an 
admission  that  if  all  of  the  beans  were  rotten, 
he  would  not  expect  payment. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  a  1029-1060;    Dec.  Dig.  «=>265.] 

Appeal  from  St.  Louis  Circnit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  L.  H.  Krallman  against  M.  Po- 
tashnlck.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

James  M.  Rollins,  Burr  S.  Goodman,  and 
Joseph  Rellly,  all  of  St  liouls,  for  appel- 
lant. Frank  AC.  MacManus,  of  St  Louis, 
for  respondent 

NOHTONI,  J.  This  is  a  suit  for  the  pur- 
chase price  of  some  string  beans.  The  find- 
ing and  judgment  were  for  plaintiff  and  de- 
fendant prosecutes  the  appeal. 

It  appears  that  both  plaintiff  and  defend- 
ant are  commission  merchants  in  St  Louis, 
and  the  matter  in  controversy  pertains  to  the 


purchase  of  60  hampers  of  beans  at  fl  per 
hamper.     The  evidence  tends  to  prove  that 
plaintiff    bad    received    a    consignment    of 
string  beans  from  tbe  Soutb,  60  bampers  In 
all.    It  is  said  that  a  hamper  Is  a  wooden 
receptacle  with  a  closed  top  fastened  by  a 
clamp.     At  the  time  defendant  approached 
plaintiff's  place  of  business,  several  hampers 
of  beans  were  standing  on  the  sidewalk  with 
the  lids  removed,  while  the  major  portion 
were  still  on  the  express  wagon,  not  having 
been    unloaded    tberei^rom.      According     to 
plaintUTs  evidence,  defendant  examined  tbe 
beans  contained  in  six  or  eight  hampers  so 
resting  on  the  sidewalk,  and  proposed  to  buy 
the  lot    Plaintiff  says  standard  string  beans 
were  worth  about  $2  to  $2.25  per  hamper  at 
the  time,  but,  these  being  of  Inferior  quality, 
defendant  offered  him  $1  per  hamper  for  the 
lot,  and  declined  to  make  a  further  inspec- 
tion thereof.     The  theory  of  the  case  pre- 
sented by  plaintiff  and  portrayed  In  his  evi- 
dence Is  that  both  parties  knew  the  beans 
were  of  inferior  quality.    They  were  neigh- 
boring commission  merchants  on  the  street, 
and  familiar  with  such  commodities.    Plain- 
tiff says  that  defendant,  knowing  the  beans  . 
to  l)e  of  Inferior  quality,  and  having  ex- 
amined  some  six  or  eight  hampers  that  were 
open  said: 

"I  doo.'t  want  to  see  any  more;  I  will  give 
yon  a  dollar  a  hamper  for  the  lot;  that  la  tiie 
very  words  he  said. 

He  accepted  this  offer  In  the  view  that  it 
was  an  unconditional  one,  whether  the  beans 
were  good,  bad,  or  indifferent;  that  Is,  as 
if  plaintiff  were  to  take  them  notwithstand- 
ing their  condition.  Defendant,  on  the  other 
baud,  insists  tliat  he  purchased  the  beans  as 
by  sample ;  that  Is  to  say,  he  examined  four 
hampers,  according  to  his  evidence,  which 
were  then  opened,  and  it  was  agreed  that 
those  contained  in  the  unopened  hampers  on 
the  wagon  should  be  of  the  same  quality. 
Concerning  tills,  defendant  testified: 

"That  the  beans  should  be  as  represented, 
as  that  few  hampers  we  looked  at;  the  balance 
should  be  as  good  as  what  we  seen." 

After  purchasing  the  beans,  defendant 
moved  them  to  his  store,  and  upon  examin- 
ing the  lot  found  that  aU  of  them,  save  some 
four  or  five  hampers,  were  water-soaked  hai 
almost  all  of  them  rotten  so  as  to  be  unfit  for 
food.  Thereupon  he  sent  all  bac^  to  plain- 
tiff's store,  excepting  four  hampers,  which  he 
sold,  and  for  'these  be  tendered  (5.  Plaintiff 
declined  to  accept  the  tender  of  $5,  and  like- 
wise an  offer  of  $10  for  a  release,  and  also 
declined  to  accept  the  return  of  the  beans,  In- 
sisting that  defendant  purchased  them  for 
better  or  worse,  as  they  should  appear  to  be. 
Plaintiff  notified  the  dty  authorities,  and  it 
appears  an  officer  of  the  health  department 
visited  his  store  during  the  afternoon  and 
condemned  all  of  the  remaining  56  hampers 
of  beans  as  unfit  for  food.  After  having  con- 
demned the  beans,  tbe  officer  poured  coal  oil 
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upoD  them,  aa  Is  the  practice,  In  order  to  pre- 
vent their  possible  sale  in  the  market  there- 
after. The  evidence  excludes  the  idea  of  an 
Implied  warranty  that  the  goods  were  fit  for 
ose,  in  that  the  express  contract  of  purchase 
shows  either  an  unconditional  sale  or  one 
by  sample  with  an  express  warranty. 

The  court  submitted  the  issue  to  the  Jury 
on  the  part  of  plaintiff,  under  an  instruction 
substantially  to  the  effect  that  if  it  found  de- 
fendant unconditionally  purchased  the  beans, 
that  is,  whether  good  or  bad,  at  the  agreed 
price,  and  actually  inspected  a  portiop  of 
them  and  declined  to  inspect  the  remainder, 
then  he  was  liable  for  such  purchase  price 
notwithstanding  the  condition  the  beans 
were  in.  On  the  part  of  defendant,  the  court 
snbniitted  the  question  according  to  his  ver^ 
slon  of  the  contract  of  purchase,  under  the 
following  Instruction: 

"If  the  jury  find  from  all  the  evidence  that 
the  beans  u  question  were  sold  to  defendant  on 
condition  that  they  were  all  to  be  in  as  good 
condition  as  the  beans  contained  in  certain 
hampers  that  it  is  admitted  were  opened  and  ex- 
amined, and  if  yon  further  find  from  the  evi- 
dence that  the  Iieans  in  the  hampers  that  were 
not  opened  were  not  in  as  good  condition  as 
those  m  the  hampera  that  were  opened  and  ex- 
amined, you  will  find  for  the  defendant,  except  as 
to  the  $5  tendered  into  court,  and  in  any  event 
you  will  find  in  favor  of  plaintiff  for  $5.'* 

Under  these  instructions  the  Jury  found 
the  Issue,  as  l>efore  stated,  for  plaintiff  for 
(he  amount  of  the  purchase  price. 

[1,  2]  It  is  argued  the  court  erred  in  ex- 
cluding evidence  offered  by  defendant,  to  the 
effect  that  the  beans,  all  save  four  hampers, 
were  condemned  by  the  dty  authorities  as 
unfit  for  food ;   also  that  it  erred  in  exclud- 
ing the  rqx>rt  of  ttte  lnE^)ector  of  the  health 
department  thereon.     Obviously  there  is  no 
error  in  this,  for  the  record  abounds  with 
evidence  to    the  same   effect  and,   indeed, 
plaintiff  In  his  testimony  admitted  that  he 
Imew   the  l)ean8  were  condemned  as  unfit 
after  the  purc^iase  and  actually  destroyed  by 
the  city  authorities.    The  evidence  thus  ex- 
cluded  is  only   cumulative   on   the  matter 
whldi  seems  not  to  have  been  controverted ; 
that  is,  that  56  hampers  of  beans  were  con- 
demned and  destroyed.    Defendant's  counsel 
propounded  a  question  to  plaintiff  whUe  be 
was  on  the  stand,  and  to  it  the  court  sus- 
tained an  objection.    The  question  and  the 
ruling  of  the  court  thei«on  was  as  follows: 
"Don't  yon  know  that  yon  are  now  boktering 
up  your  case  with  something  that  is  not  true, 
when  you  say  that  the  defendant  said,  'I  don't 
want  to  see  any  more' 7" 

The  court  sustained  the  objection  to  this 
question  with  the  remark  that  this  is  taking 
advantage  of  the  witness  on  the  stand  when 
he  cannot  protect  himself,  and  the  question 
in  therefore  Improper.  It  Is  argued  this  rul- 
ing and  comment  of  the  court  was  prejudi- 
cial. The  question  in  the  form  propounded 
was  highly  improper  and  embarrassing  to  the 
witness,  to  say  the  least  Defendant  may 
thereiTore  not  complain,  of  the  stricture  laid 
upon  It  by  the  court  in  the  ruling  given. 


[3,  4]  Defendant  sought  to  prove  a  custom 
among  the  commission  men  to  the  effect  that 
when  a  purchase  was  made  l)etween  them  on 
sample,  if  the  goods  not  examined  turned  out 
to  be  below  the  standard  exhibited  as  a  sam- 
ple, they  were  returned  and  credit  given  ac- 
cordingly. The  court  excluded  this  evidence, 
and  it  is  argued  that  error  Inheres  in  the 
ruling.  If  it  were  conceded  in  the  case  that 
the  sale  was  made  by  sample,  it  may  lie  the 
ruling  of  the  court  would  be  subject  to  the 
criticism  levied  against  it,  but  here  the  issue 
was  sharply  drawn  as  to  the  character  of  the 
contract  of  purchase,  and,  this  being  true, 
it  cannot  be  said  the  court  erred  in  the  rul- 
ing complained  of.  Plaintiff  aflirmed  that 
the  beans  were  purchased  by  defendant  as  In- 
ferior in  quality  unconditionally,  at  $1  per 
hamper  for  the  lot  when  the  selling  price  of 
good  beans  was  $2  to  $2.25  per  hamper,  and 
that  defendant  declined  further  inspection, 
proposing  to  take  them  as  they  were,  not- 
withstanding what  the  condition  of  those  not 
examined  by  him  might  turn  out  to  be.  On 
the  other  hand,  defendant  insisted  the  pur- 
chase was  by  sample,  in  that  plaintiff  agreed 
the  beans  contained  in  the  hampers  not  open- 
ed were  of  like  quality  with  those  he  Inspect- 
edi  This  being  the  true  issue  for  the  de- 
termination of  the  Jury,  it  cannot  be  said 
that  the  court  erred  in  declining  to  com- 
plicate it  by  the  admission  of  evidence  of  a 
custom  which  prevailed  with  respect  to 
transactions  Involving  sales  admitted  to  be 
made  by  sample.  The  true  issue  in  the  case 
— that  is,  as  to  the  character  of  the  ccmtract 
of  purchase — was  submitted  well  enough  by 
the  instructions  of  the  court,  given  on  be- 
half of.  plaintiff  and  defendant,  above  refer- 
red to. 

[C]  There  is  evidence  tending  to  prove  that 
the  beans  were  not  all  rotten,  but  that  some 
of  them  In  all  of  the  hampers  were,  and 
therefore  the  lot  was  regarded  as  second  or 
third  In  quality.  It  is  said  some  of  the 
beans  in  the  liampers  that  plaintiff  examined 
were  rotten,  too.  In  plaintiff's  cross-exami- 
nation he  said  at  one  place: 

"No,  sir ;  I  didn't ;  if  the  beans  were  rotten  I 
would  not  expect  any  person  to  pay  for  the 
beans." 

It  Is  earnestly  Insisted  ttiat  this  amounts 
to  an  admission  or  his  part  that  the  contract 
of  purchase  was  not  as  he  testified ;  that  is, 
that  plaintiff  was  to  take  them  at  ?1  per 
hamper  notwithstanding  their  quality.  But 
this  answer  must  be  read  in  connection  with 
aU  the  testimony  of  the  same  witness,  and, 
as  before  said,  there  is  an  abundance  of  evi- 
dence that  the  beans  were  not  all  rotten.  At 
least  four  hampers  are  admitted  to  have  been 
of  fair  quality,  and  it  is  said  there  were  good 
and  bad  beans  commingled  throughout  all 
the  others.  This  being  true,  the  admis-sion 
amounts  to  no  more  than,  if  all  of  the  beans 
were  rotten,  then  plaintiff  would  not  expect 
payment,  and  it  sufficiently  appears  that  both 
parties  knew  some  ot  them  were  and  some 
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were  nob  The  question  of  liability  in  tbe 
case  turns  on  the  character  of  tbe  contract  of 
purcbase,  and  tbat  was  ptapeily  submitted 
by  tbe  Instructions  given.  The  court  did  not 
err  In  refusing  tbe  Instructions  requested  by 
defendant  for  the  reason  tbat  th^  do  not 
appear  to  require  a  finding  by  the  Jury  with 
respect  to  the  true  issue ;  tbat  is,  as  to  what 
tbe  parties  intended  at  the  time  tbe  contract 
of  sale  was  entered  Into. 

The  Judgment  should  be  affirmed.    It  Ifl  so 
ordered. 

BEYNOLDS,  P.  J.,  and  ALLEK,  J.,  con- 
cur. 


PKICB  V.  HIRAM  LLOYD  BLDG.  &  CONST. 
CO.      (No.  14055.) 

(St.  Louis  Ooart  of  Appeals.     Miasonii.     June 
8.   1915.) 

1.  Masteb  and  Servant  «=928&— Ii^jitbt  to 
Skbvant  —  Nkolioknce  —  Safe  Place  to 
Work— Question  fob  Jury. 

Whether  an  employer  negll|?ently  furnished 
an  unsafe  scaffold,  causing  injury  to  an  em- 
ploy6  thereon,  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044.  1046-1050; 
Dec.  Dig.  «=3286.] 

2.  Master  and  Servant  «s»288--Injitbt  to 

SebVAKT— CONTBIBDTOBT    NEGLIGENCE. 

Whether  an  employe,  injured  by  jumping 
from  a  defective  scaffold,  was  guilt?  of  con- 
tributory negligence  held,  under  the  evidence, 
for  the  jury. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S{  1089,  109O,  1092-1132; 
Dec.  Dig.  €=>289.] 

3.  Master  and  Servant  ^=3226-«Injubt  to 
Servant— Assumption  of  Risk. 

An  employe  does  not  assume  a  risic  created 
by   the   employer's   negligence. 
.  [Ed.  Note. — For  other  cams,  see  Master  and 
Servant,  Cent  Dig.  §§  C59-66( ;  Dec.  Dig.  ®=s> 
226.1 

4.  Master  and  Servant  «=»293— Injury  to 
Servant— Actions— Instructions. 

An  instruction,  in  an  action  for  injuries 
to  an  employe  jumping  from  a  platform,  alleg- 
ed to  be  defective  because  too  narrow,  which  re- 
quires the  jury  to  find,  to  authorize  a  verdict 
for  the  employe,  that  the  scaffold  as  construct- 
ed was  too  narrow,  and  was  unstable  and  inse- 
cure and  insufficient  room  thereon  for  the  em- 
ploye to  work,  and  by  reason  thereof  his  foot- 
ing was  rendered  insecure  and  he  was  prevented 
from.  BO  bracing  himself  as  to  enable  him  to 
bold  a  section  of  lintel  in  place  and  prevent  it 
from  becoming  overbalanced  and  falling,  and  the 
"scaffold  was  so  narrow  that  if  said  lintel  did 
fall,  there  was  no  room  thereon  for  the  plaintiff 
to  get  out  of  the  way,"  was  not  objectionable 
because  of  the  quoted  words;  for  liability  was 
not  thereby  predicated  on  the  duty  of  the  em- 
ployer to  furnish  a  scaffold  wide  enough  to  al- 
low the  employe  to  step  far  enough  back  to 
avoid  injury  by  the  falling  lintel 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §S  1148-il56,  1158-1160; 
Dec.  Dig.  «=»293.] 

St  Triai  «i=»236—lN8rBUOTiiON8— Cautiona- 
ry Instructions. 

Where  the  testimony  was  conflicting  on  the 
most  imiwrtant  issues  in  the  case,  a  cautionary 


instraotion  that  if  the  Jury  believed  tbat  any 
witness  had  knowingly  sworn  falsely  to  any 
fact  material  to  the  issues  they  were  at  liberty 
to  reject  all,  or  any  portion,  of  his  testimony 
was  within  the  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §{  631-533 ;  Dec.  Dig.  «=>236.] 

6.  Damages  «=»132— Personal  Injumbs— Ex- 
cessive Damages. 

A  man  23  years  of  age,  strong  and  vigor- 
ous, wag  injured,  necessitating  the  removal  of 
a  bone  from  the  instep  of  his  left  foot  and  the 
ligaments  attached  thereto.  The  foot  would 
not  only  remain  weak,  but  it  would  more  or  less 
flop  as  he  stepped  on  it,  and  he  was  crippled 
for  life.  Held,  that  a  verdict  for  $5,000  would 
not  be  disturbed  as  excessive, 

[Ed.  Note.— For  other  cases,  see  Damages 
Cent  Dig.  i§  372-385,  396;  Dec  Dig.  «=.132.1 

Appeal  from  St  Louis  Circuit  Court,  Wil- 
liam T.  Jones,  Judge. 

Action  by  Avery  Price  against  the  Hiram 
Lloyd  Building  &  Construction  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Afllrmed. 

H.  A.  &  C.  R.  Hamilton  and  T.  E.  Francis, 
all  of  St.  Louis,  for  appellant  John  A.  Blev- 
ins  and  J.  W.  Jamison,  both  of  St.  Louis,  for 
respondent 

ALLEN,  J.  This  Is  an  action  for  personal 
Injuries  sustained  by  plalntlft  wbUe  In  tbe 
employ  of  defendant  corporation,  and  alleged 
to  have  been  caused  by  its  negligence.  There 
was  a  verdict  and  Judgment  below  for  plain- 
tiff, and  the  case  Is  here  upon  defendant's 
appeal. 

Defendant  Is  a  construction  company,  and 
on  November  17,  1911,  was  engaged  In  erect- 
ing a  public  school  building  in  tbe  city  of  St 
Louis,  upon  which  plaintiff  was  employed  as 
a  carpenter.  On  the  date  last  mentioned 
plaintiff  was  Injured  while  working  upon  the 
second  floor  of  tbe  building  then  in  process 
of  construction.  It  appears  tbat  plaintiff  and 
a  fellow  workman,  named  Bliven,  were  en- 
gaged in  constructing  a  wooden  frame  across 
the  top  of  a  window  opening  in  one  of  the 
walls  of  tbe  building,  Into  which  frame, 
when  completed,  was  to  be  put  cement,  with 
metal  strips  or  rods  extending  through  the 
same,  in  order  to  form  a  lintel  of  reinforced 
concrete  above  this  window.  Tbe  brick  wall 
had  been  erected  to  the  top  of  tbe  window 
opening,  and  tbe  lintel  was  to  rest  upon  the 
wall  with  its  ends  Imbedded  therein.  The 
floor  of  tbe  second  story  bad  been  laid,  and 
was  of  concrete;  and  plaintiff  and  bis  fel- 
low workman  were  upon  this  floor  engaged  in 
putting  in  place  tbe  lintel  frame  above  men- 
tioned. It  appears  that  the  latter  was  put 
up  In  three  sections,  as  they  are  termed,  con- 
sisting of  tbe  bottom,  tbe  outer  section,  and 
tbe  inner  section.  The  first  two  of  these  had 
been  put  in  place,  and  plaintiff  and  Bliven 
were  putting  up  tbe  inner  section  when  plain- 
tiff was  injured. 

PlaintlfTs  evidence  goes  to  show  that  this 
inner  section  of  tbe  lintel  frame  consisted  of 
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foor  planks  fastened  togetber,  the  wbole  be- 
ing from  37  to  40  Inches  in  width  and  about 
12  feet  long,  the  lumber  used  being  2  inches 
In  thickness'.     It  had  been  previously  used 
for  similar  purposes,  and  plaintiff  testified 
tliat  it  had  tieen  lying  upon  the  ground  in  a 
pool  of  water  formed  by  rainfall,  was  water- 
soaked,  and  weighed  at  the.  time  from  200  to 
250  pounds.    Defendant's  testimony  is  that  it 
was  about  29  inches  in  width,  and  did  not 
weigh  more  than  150  pounds.    In  putting  the 
section  in  place  plaintiff  and  Bliven  used  a 
scaffold  about  10  feet  in  height,  formed  by 
placing  a  plank  across  the  top  of  two  steplad- 
ders.    It  is  said  that  this  plank  was  10  inches 
wide,   2  inches  in   thickness,   and  about  12 
feet  long,  and  that  the  stepladders  were  made 
of  light  material.     It  appears  that  plaintiff 
and  Bllven  stood  upon  this  plank  while  four 
other  men,  cme  of  them  being  defendant's 
superintendent,  passed  up  to  them  this  sec- 
tion;  that  they  then  put  in  place  along  the 
window    opening,    resting   it    upon    certain 
crossarms  that  had  been  prepared  to  receive 
it    In  this  position  it  formed  one  of  the 
vertical  sides  of  the  troughlike  frame  for 
making  the  linteL    It  was  not  nailed  in  place. 
Plaintiffs  testimony  is  to  the  effect  that  he 
had  orders  not  to  nail  it,  but  certain  braces 
were  to  be  put  in,  and  it  Is  said  that  wires 
were  to  be  put  through  the  frame  to  keep  the 
bides  from  expanding  when  the  concrete  was 
put  into  it. 

The  testimony  in  plaintiff's  behalf  is  that 
after  the  section  had  been  thus  put  in  place, 
Bllven  descended  from  the  scaffold  in  order 
to  get   the  braces   above   mentioned,   which 
had  been  left  upon  the  floor  below  because 
of  lack  of  room  therefor  on  the  scaffold,  leav- 
ing plaintiff  standing  about  the  middle  of  the 
scaffold,   holding   the   inner    section   of  the 
lintel  frame  in  place  by  leaning  his  shoulder 
against  it    He  was  not  supporting  its  weight, 
for,  as  said  above,  it  rested  on  crossarms,  and 
all  that  was  necessary  was  to  keep  It  from 
tipping  over.     He  testified  that,  as  he  thus 
stood,    the  upper   edge  of  this   section  was 
about   four  inches  above  his  shoulder,  and 
that  while  he  was  thus  holding  it  in  place 
the  section  for  some  reason  began  to  topple 
over  toward  him,  and  that,  owing  to  the  nar- 
rowness  of  the  plank  upon  which   he  was 
standing  and  the  insecurity  of  the  scaffold, 
he   was   unable  to  exert  sufficient  pressure 
against  It  to  hold  it  upright,  and  that  In  or- 
der to  avoid  being  pushed  from  the  scaffold 
by  the   falling  section  he  Jumped  therefrom 
to  the  floor  below,  whereby  he  sustained  the 
Injuries  for  which  he  sues. 

The  testimony  for  plaintiff  goes  to  show 
that  defendant's  superintendent  ordered  plain- 
tiff to  construct  the  temporary  scaffold  upon 
which  he  was  working  in  the  precise  manner 
In  whlcli  it  was  constructed;  that  plaintiff 
was  directed  to  take  one  of  the  "2  by  10'' 
boards  which  were  at  hand  and  place  it 
across  the  two  stepladders.  And  plaintiff 
testified  that  t*o  or  three  weeks  prior  to  the 


day  of  his  Injury,  the  superintendent  had 
ordered  him  not  to  thereafter  make  and  use 
for  this  work  scaffolds  formed  with  a  num- 
ber of  bricklayers'  trestles  and  boards,  such 
as  plaintiff  had  been  theretofore  using,  for 
the  reason  that  this  took  too  much  time  and 
was  too  expensive;  but  Instead  to  place  a 
plank  across  two  stepladders ;  and  that  plain- 
tiff had  protested  against  this. 
.Plaintiff  did  not  undertake  to  say  what 
caused  the  section  of  the  lintel  frame  to  top- 
ple over.  There  is  testlmwiy,  however,  to 
the  effect  that  there  was  "quite  a  little  wind 
blowing"  Intoi  the  window  opening  and 
against  the  section  which  plaintiff  was  at- 
tempting to  keep  in  place.  Plaintiff  says  that 
the  section  suddenly  began  to  press  against 
his  shoulder;  that  he  oould  not  move  his 
feet  back  to  brace  himself,  and  could  exert 
only  slight  pressure  against  the  upright  sec- 
tion of  the  lintel  frame  for  the  reason  that 
the  reaction  tended  to  push  the  light  sca^ 
fold  from  beneath  his  feet;  and,  finding  that 
he  was  about  to  be  pushed  from  the  plank 
upon  which  he  was  standing,  he  jumped  to 
the  fioor,  calling  out  a  warning  to  the  work- 
man below. 

It  is  unnecessary  to  notice  the  pleadings. 
The  theory  upon  which  plaintiff's  case  pro- 
ceeds readily  appears  from  the  foregoing 
statement  of  the  evidence  adduced  in  sup- 
port thereof. 

[1-3]  I.  It  Is  urged  that  the  trial  court 
should  have  peremptorily  directed  a  verdict 
for  defendant;  but  we  think  it  quite  clear 
that  the  case  made  by  plaintiff  was  one  for 
the  Jury.  A  prima  fade  showing  of  negli- 
gence on  the  part  of  defendant,  in  respect  to 
furnishing  plaintiff  a  reasonably  safe  place 
to  work,  appears  from  plaintiff's  testimony, 
corroborated  in  certain  particulars  by  other 
testimony,  tending  to  show  that  the  scaffold 
upon  which  he  was  working  was  not  reason- 
ably safe  for  the  work  In  which  he  was  en- 
gaged, that  it  was  constructed  pursuant  to 
the  explicit  orders  and  direction  of  defend- 
ant's superintendent,  and  that  the  latter  had 
ordered  plaintiff,  over  his  protest,  not  to 
make  and  use  scaffolding  such  as  he  had  us- 
ed on  other  like  work,  because  it  took  too 
much  time  to  construct  the  same.  Defend- 
ant's eyidence  tends  to  show  the  contrary, 
that  the  superintendent  gave  no  such  orders 
or  directions,  and  that  plaintiff  and  his  fel- 
low workman  selected  their  own  material 
and  constructed  a  scaffold  of  their  own 
choosing.  But  the  issue  thus  raised  was  one 
for  the  Jury. 

Under  the  circumstances,  if  the  scaffold, 
formed  by  a  narrow  plank  laid  across  two 
stepladders,  by  reason  of  the  narrowness 
and  insecurity  thereof  did  not  furnish  a 
reasonably  safe  place  for  plaintiff  to  per- 
form the  work  assigned  to  him  in  putting 
up  the  section  of  the  frame  in  question, 
and  plalntllFs  injuries  are  fairly  and  rea- 
sonably attributable  thereto,  the  defendant 
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Is  liable  as  for  a  breach  of  Its  duty  to  fur- 
nish a  reascnably  safe  place  to  work,  un- 
less it  can  be  said  that  plaintiff  was  guilty 
of  contributory  negligence  in  so  using  this 
scaffold.  It  is  quite  clear,  however,  that 
plaintiff  cannot  be  held  to  have  been  guilty 
of  negligence,  as  a  matter  of  law.  In  using 
the  scaffold ;  for  it  does  not  appear  that  the 
danger  therefrom  was  so  glaring  and  obvious 
as  to  deter  a  reasonably  prudent  man  from 
following  the  master's  directions.  Nor  can 
plaintiff  be  convicted  of  negligence,  as  a  mat- 
ter of  law,  under  the  evidence  adduced,  for 
permitting  the  section  of  the  Itntel  frame  to 
topple  over.  The  question  of  plaintiff's  con- 
tributory negligence  was  a  matter  for  the 
consideration  of  the  Jury. 

And  If  the  danger  was  one  created  by  the 
master's  negligence.  It  was  not  a  risk  assum- 
ed by  the  servant  This  matter  has  been  so 
frequently  passed  upon  by  our  courts  as  to 
make  it  unnecessary  to  dwell  upon  it.  See 
Patrum  v.  Railroad,  259  Mo.  109,  168  S.  W. 
622;  Grader  v.  RaUroad,  181  Mo.  App.  loc. 
cit.  537,  164  S.  W.  678. 

[4]  II.  Plaintiff's  main  instruction  Is  com- 
plained of.  The  instruction  Is  lengthy,  and 
need  not  be  here  reproduced.  It  requires  the 
Jury  to  find  that  the  scaffold  as  constructed — 
"was  too  narrow  and  was  unstable  and  inse- 
cure, and  that  there  was  insufficient  room  on 
same  for  plaintiff  to  work  and  move  about,  as 
was  necessarily  required  in  the  course  of  the 
work  in  which  he  was  en^ged,  and  that  by 
reason  of  the  oonditiong  aforesaid  plaintiff's 
footing  on  said  scaffold  was  rendered  insecure, 
and  that  plaintiff  was  thereby  prevented  from 
80  {dating  and  bracing  himself  as  to  enable 
him  to  exert  the  necessary  force  to  hold  said 
section  of  lintel  in  place  and  prevent  it  from 
becoming  overbalanced  and  falling,  and  that 
said  acajfold  vxu  so  narroio  that  if  taid  lintel 
did  fall  there  teas  not  room  thereon  for  the 
plaintiff  to  get  out  of  the  loay." 

Appellant  assaUs  this  instruction  on  the 
ground  that  the  words  italicized  above  au- 
thorize a  recovery  if  the  Jury  find  that  the 
section  of  the  lintel  frame  fell,  and  that 
there  was  insufficient  room  upon  the  scaffold 
for  plaintiff  to  get  out  of  the  way  of  the 
same.  And  it  is  argued  that  defendant  could 
not  have  anticipated  that  the  section  of  the 
lintel  frame  would  topple  over,  and  was  not 
required  to  furnish  a  scaffold  wide  enough 
to  allow  plaintiff  to  step  far  enough  back 
to  avcdd  Injury  thereby.  But  liability  was 
not  predicated  upon  any  such  duty  on  the 
part  of  the  defendant  The  instruction  re- 
quires the  Jury  to  find  all  of  the  facts  essen- 
tial to  a  recovery  under  the  theory  upon 
which  the  case  proceeds.  Conjunctively  it  re- 
quires the  Jury  to  find  that  the  scaffold  was 
not  wide  enough  to  permit  plaintiff  to  move 
thereupon  out  of  the  way  of  the  falling  sec- 
tion of  the  frame.  Had  It  been  of  sufficient 
width  therefor,  though  unstable  and  Inse- 
cure, plaintiff  might  not  have  been  Justified 
in  Jumping  to  the  concrete  floor  by  reason 
whereof  he  was  Injured.  In  any  event,  In 
view  of  the  fact  that  the  Instruction  other- 
wise fully  and  well  covers  the  case,  the  add- 


ing of  these  words  thereto  could  not  consti- 
tute reversible  error. 

[5]  III.  The  court  of  its  own  motion  gave 
an  Instruction  on  the  credibility  of  witnesses 
and  the  weight  to  be  given  to  their  testimony. 
This  Instruction  is  in  the  usual  form,  and 
concludes  by  telling  the  Jury  that  If  they  be- 
lieve that  any  witness  has  knowingly  sworn 
falsely  to  any  fact  or  facts  material  to  the 
Issues  in  the  case,  they  are  at  liberty  to  re- 
ject all  or  any  portion  of  the  testimony  of 
such  witness.  Error  is  assigned  to  the  giv- 
ing of  this  instruction,  upon  the  ground  that 
there  was  nothing  to  indicate  that  any  wit- 
ness had  willfully  or  intentionally  sworn 
falsely,  and  that  it  was  therefore  an  abuse 
of  discretion  to  suggest  to  the  Jury  that  they 
might  disregard  all  of  the  testimony  of  any 
witness.  While  the  matter  is  one  resting,  to 
a  great  extent  In  the  discretion  of  the  trial 
court,  it  is  true  that  there  must  be  some- 
thing to  afford  a  reasonable  basis  therefor 
in  order  to  Justify  the  court  In  giving  such 
an  tnstruction.  See  Keellne  v.  Sealy,  257 
Mo.  498,  165  S.  W.  1088.  But  where,  aa 
here,  there  is  a  direct  and  sharp  conflict  In 
the  testimony  as  to  material  facts,  which 
cannot  reasonably  be  attributed  to  mistake, 
inadvertence,  or  lapse  of  memory,  the  giving 
of  an  Instruction  of  this  character  could  not 
well  be  denounced  as  an  abuse  of  the  discre- 
tion of  the  trial  Judge,  who  had  the  witness- 
es before  him  and  saw  their  conduct  and  de- 
meanor upon  the  stand.  The  testimony  In 
the  record  before  us  Is  highly  conflicting  on 
the  mtost  important  Issue  in  the  case,  viz., 
whether  plaintiff  was  using  a  scaffold  con- 
structed pursuant  to  the  orders  and  direc- 
tions of  defendant's  superintendent,  or  one 
entirely  of  his  own  choosing.  Nor  is  this  the 
only  direct  conflict  in  the  testimony.  It  was 
therefore  not  reversible  error  to  give  this  in- 
struction. See  Schuler  v.  Insurance  Co.  (Mo. 
App.)  176  S.  W.  274;  Hartpence  v.  Rogers, 
143  Mo.  loc.  dt  634,  45  S.  W.  650. 

[6]  ly.  Appellant  suggests  that  the  verdict 
which  was  for  $5,000  Is  excessive.  Prior  to 
his  injuries  plaintiff  was  evidently  a  strong, 
vigorous  young  man.  He  was  ^  years  of 
age  when  injured.  It  is  unnecessary  to  re- 
view in  detail  the  evidence  touching  his  loss. 
As  a  result  of  his  injuries  he  htis  become 
crippled  for  life.  The  evidence  shows  that  it 
became  necessary  to  remove  a  bone  from  the 
instep  of  the  left  foot;  and  the  ligaments  at- 
tached thereto,  in  the  language  of  the  surgeon 
who  performed  the  operation,  "had  to  be  sac- 
rificed." Three  physicians  testified  In  the 
case,  and  their  testimony  leaves  no  room  for 
dout>t  as  to  the  permanency  of  the  injuries. 
It  appears  that  the  foot  will  not  only  remain 
weak,  but  that  plaintiff  will  be  unable  to  con- 
trol It  and  that  it  vrtll  "more  or  less  flop" 
as  he  steps,  because  of  the  fact  that  certain 
ligaments  are  gone. 

Under  the  evidence  there  is  nothing  to  call 
for  interference  by  this  court  because  of  the 
extent  of  the  recovery. 
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We  perceive  no  reveraible  error  In  the  rec- 
ord, and  the  judgment  should  therefore  be 
affirmed.    It  Is  so  ordered. 

REYNOIiDS,  P.  J.,  and  NOBTONI,  J., 
concur. 


SPARKMAN  T.  WABASH  B.  CO. 

(No.  13990.) 

(St  Lonia  Court  of  Appeals.     Missouri.    June 

8.  1915.) 

1.  TbIAI.   ^s>252  —  iNBTBTJOnONS— iBflTIBB  — 
£VID£NCK— PIXADINOS. 

The  instructions  should  submit  only  the 
Bpecific  negligence  shown  by  the  evidence, 
though  the  petition  charges  other  acts  of  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.   SS  505.  506-612;   Dec.  Dig.  «8=>252.] 

2.  Masteb  and  Sebvant  <g=>278— Injubt  to 
Sebvant—Nbgligenck— Evidence. 

_  In  an  action  for  injuries  to  a  locomotive 
engineer  by  an  explosion  of  bis  engine,  evidence 
held  not  to  justify  a  finding  that  the  crown 
Aeet,  as  distinguished  from  the  stay  bolts, 
was  defective. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  954,  966-858,  860-969, 
971.  972,  977;  Dec.  Dig.  •=»278.] 

3.  Masteb  and  Se&vart  ®s!265— Irjust  io 

SeBVANT— BUBDEN    OE  PBOOF, 

An  employe,  suing  for  a  personal  injury, 
has  the  burden  of  proving  negligence  of  the  em- 
ployer and  a  causal  connection  between  the  neg- 
ligence and  the  injary ;  and,  where  the  injury 
mi^ht  have  resulted  from  one  of  two  causes, 
(or  only  one  of  which  the  employer  was  liable, 
the  employs  must  show  with  reasonable  cer- 
tainty that  the  cause  for  which  the  employer 
was  liable  produced  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8{  877-908,  955;  Dec.  Dig. 
9=9265.1 

4.  Appeai.   AND    Bbbob    «=3977— Discbetion 
OF  Tbiai.  Coiibt— Mistakes  or  Law. 

Thonn^  trial  courts  are  vested  with  a  wide 
discretion  in  granting  new  trials,  yet  a  new 
trial,  granted  under  a  mistake  of  law,  will  be 
reversed  on  appeal,  unless  it  can  be  upheld  on 
some  other  ground  in  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3860-3866;  Dec.  Dig.  «=» 
977,] 

Nortoni,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Wm.  T.  Ragland,  Judge. 

Action  by  Samuel  Sparkman,  Jr.,  against 
the  Wabash  Railroad  Company.  From  or- 
der granting  a  new  trial  after  verdict  for  de- 
fendant on  the  ground  that  error  had  been 
committed  In  giving  Instructions  for  defend- 
ant, it  appeal^.  Beversed  and  cause  remand- 
ed, wltli  directions  to  reinstate  the  verdict 
and  enter  judgment  for  defendant  thereon. 

3.  L>.  Mlnnis,  of  St  Louis,  and  David  H. 
Bobertson,  of  Mexico,  Mo.,  for  appellant 
Phillips  &  PhlUlps,  of  Moberly,  A.  T.  Stuart, 
of  Paris,  and  M.  J.  Lilly,  of  Moberly,  for  re- 
spondent. 

'    ALXjEN,  J.    This  Is  an  action  for  personal 
Injarles  sustained  by  plaintiff  while  in  the 


employ  of  the  defendant  as  a  locomotive  en- 
gineer. On  November  9,  1910,  while  plaintiff 
was  in  charge  of  a  locomotive  engine  of  the  de- 
fendant drawing  a  train  of  freight  cars  and 
proceeding  from  Hannibal  to  Moberly,  in  this 
state,  the  fire  box  of  the  engine  "let  down," 
causing  an  explosion,  whereby  plaintiff  was 
slightly  burned  upon  thie  wrist,  and  it  Is 
claimed  that  later,  by  reason  of  the  explo- 
sion, his  hearing  became  affected.  It  ap- 
pears that  the  plaintiff  had  driven  this  en- 
gine with  a  train  of  freight  cars  from  Mober- 
ly to  Hannibal  on  the  previous  evening,  and 
that  at  1:20  a.  m.  on  November  9,  1910,  he 
began  the  return  trip  to  Moberly.  He  had 
proceeded  but  about  12^^  mUes  from  Han- 
nibal when  the  explosion  occurred.  The  peti- 
tion alleges  that  defendant  negligently  pro- 
vided plaintiff  with  a  locomotive  that  was 
dangerous,  defective,  and  unsafe  for  use,  in 
that— 

"the  crown  sheet  of  said  engine  and  the  fasten- 
ings by  which  it  was  held  in  place  were  weak, 
defective,  and  insecure,  and  liable  to  break  and 
give  way,  thereby  causing  the  boiler  of  said 
engine  to  explode." 

The  testimony  adduced  by  plaintiff  to  sup- 
port these  allegations  of  the  petition  will  be 
nqticed  later.  Plaintiff's  evidence  shows  that 
the  engine  left  Hannibal  with  both  the  tank 
and  boiler  fall  of  water,  and  tends  to  show 
that  sufficient  water  was  kept  in  the  boiler 
to  cover  the  crown  sheet  above  the  fire  box 
until  at  least  a  few  minutes  prior  to  the  ac- 
cident The  testimony  of  plaintiff  and  the 
fireman  respecting  the  stage  of  the  water  In 
the  boiler  shortly  prior  to  the  explosion  need  - 
not  be  stated.  While  it  is  to  the  effect  that 
there  was  water  over  the  crown  sheet  within 
a  few  minutes  of  the  explosion,  it  does  not 
appear  to  be  inconsistent  with  the  theory  of 
the  defense  that  In  running  down  hill,  after 
ascending  an  upward  grade  for  about  eight 
mUes,  the  water  ran  forward  in  the  boiler, 
and  because  of  insufficient  water  therein  the 
crown  sheet  was  left  uncovered,  causing  it  to 
be  burned  out  And  much  testimony  was  ad- 
duced by  defendant  relative  to  the  condition 
of  the  engine  after  the  explosion,  and  expert 
opinions  thereupon,  tending  to  show  that  the 
crown  sheet  burned  out  and  dropped  from 
the  stay  bolts  because  it  was  not  kept  cover- 
ed, with  water.  The  trial,  before  the  court 
and  a  jury,  resulted  in  a  verdict  for  the  de- 
fendant Thereafter  the  court  sustained 
plaintiff's  motion  for  a  new  trial  upon  the 
ground  that  error  had  been  committed  In  giv- 
ing three  instructions  for  defendant  These 
instructions,  numbered  1,  2,  and  6,  are  as 
follows: 

"(1)  The  court  instructs  the  jury  that  the 
burden  is  upon  the  plaintiff  in  this  case  to  es- 
tablish, to  the  reasonable  satisfaction  of  the 
jury,  by  the  greater  weight  of  the  evidence  giv- 
en in  the  case,  that  the  plaintiff  was  injured 
by  reason  of  defective  radial  stays  in  the  crown 
sheet  of  said  engine,  and  that  by  reason  of  said 
defective  radial  stays,  and  from  no  other  cause, 
said  crown  sheet  gave  way  and  caused  the  ex- 
plosion, and  that  plaintiff  was  injured  thereby; 
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and,  nnless  the  plaintiif  hn»  so  proven  to  your 
satisfaction,  you  will  return  a  verdict  for  the 
defendant 

"(2)  The  court  instructs  the  jury  that  you 
cannot  consider  any  defect  in  any  part  of  the 
fire  box  of  said  engine,  except  such  defects  aa 
the  evidence  showa  were  in  the  crown  sheet 
at  the  time  of  or  prior  to  the  explosion,  and 
you  will  disregard  all  evidence  in  the  case  as  to 
any  defective  stay  bolts  or  radial  stays  in  any 
other  part  of  the  engine,  except  in  tlie  crown 
sheet;  and,  unless  you  believe  from  the  evidence 
in  the  case  that  the  explosion  occurred  as  the 
result  of  defective  radial  stays  in  eaid  crown 
sheet,  then  you  will  return  a  verdict  for  the  de- 
fendant." 

"(5)  The  court  instructs  the  jury  that  if  you 
are  unable  to  determine,  from  the  evidence  in 
the  case,  the  cause  of  said  explosion,^  or  if  it 
appears  as  reasonable  to  you  that  said  explo- 
fdon  was  the  result  of  water  becoming  low  on 
or  around  said  crown  sheet  as  that  it  may  have 
been  due  to  defective  radial  stays  in  the  crown 
sheet,  then  you  will  return  a  verdict  for  the 
defendant" 

PlaintUTs  main  instruction,  following  the 
lines  of  his  petition,  authorizes  a  recovery  If 
the  jury  find  that  the  explosion  was  caused 
by  the  negligence  of  defendant  In  furnishing 
plaintiff  with  an  engine  which  was  defective 
and  unsafe  for  tme  by  reason  of  the  crown 
sheet  and  the  fastenings  thereof  being  weak. 
Insecure,  etc.  This  includes  defects,  If  apy. 
In  the  crown  sheet  Itself  as  distinguished 
from  the  "fastenings"  thereof,  L  e.,  the  stay 
holts  or  radial  stays.  Defendant's  Instruc- 
tions, on  the  other  hand,  withdraw  from  the 
consideration  of  the  Jury  any  defective  con- 
dition of  the  crown  sheet  separate  and  apart 
from  the  radial  stays  thereof.  Defendant's 
Instruction  No.  2  does  permit  a  considera- 
tion of  defects  In  the  crown  sheet,  but  only 
In  the  radial  stays  therein  as  though  such 
stays  formed  a  part  of  the  crown  sheet 

[1]  Though  the  petition  Is  broad  enough  to 
cover  defects  In  the  crown  sheet  generally,  it 
was  proper  to  confine  the  Issue  to  the  spe- 
cific defects  alone  which  the  evidence  tended 
to  establish.  For  no  matter  how  broad  the 
petition  may  be,  the  Instructions  should  sub- 
mit only  the  specific  negligence  developed  on 
the  trial  by  the  evidence  adduced.  See 
Peldewerth  v.  Railroad,  181  Mo.  App.  loc.  dt. 
640,  164  S.  W.  711;  Miller  v.  United  Rys. 
Co.,  155  Mo.  App.  528,  loc.  dt  546,  134  S.  W. 
1045. 

[2]  The  Immediate  question  for  considera- 
tion, therefore.  Is  whether  or  not  there  Is  any 
evidence  in  the  record  to  authorize  the  sub- 
mission to  the  jury  of  any  defect  in  the 
crown  sheet  apart  from  defective  stay  holts. 
The  crown  sheet  is  that  portion  of  the  boiler 
directly  above  the  fire  box  of  the  engine, 
forming  the  roof  of  the  Are  box.  Because  of 
the  great  pressure  upon  it  from  above,  and 
the  fact  that  the  fire  is  Immediately  be- 
neath it,  the  crown  sheet  Is  supported  by  a 
grreat  many  bolts,  or  rods,  extending  through 
It  and  fastened  Into  the  boiler  above,  termed 
stay  bolts  or  radial  stays.  It  appears  that 
there  were  more  than  400  of  these  In  this 
crown  sheet,  the  beads  thereof  being  about 
four  inches  apart  in  the  roof  of  the  fire  box. 


There  1b  no  evidence  of  any  cracb  or  other 
like  spedflc  defect  in  the  crown  sheet;  and 
the  only  testimony  that  lends  aiiy  color  of 
support  to  respondent's  contention  In  this 
regard  is  that  of  the  witness  Hopson,  who 
was  a  boiler  maker  in  the  employ  of  the 
defendant  at  the  time  In  question.  He  testi- 
fied that  be  had  examined  this  engine  in  Mo- 
berly,  In  the  forenoon  of  November  8,  1910, 
the  day  prior  to  the  explosion.  When  asked 
as  to  the  condition  in  which  he  found  It,  be 
answered: 

"I  found  five  l>roken  stay  bolts  and  about  six 
bolts  pulling  through  the  sheet." 

His  further  testimony  touching  the  matter 
is  as  follows: 

"Q.  How  many  did  you  say  you  found  bro- 
ken? A.  Six  broken.  Q.  And  what  was  the 
condition  of  the  others  you  found?  A.  Heads 
pulling  through  the  sheet,  heads  pulled  oS, 
just  lUte  the  heads  pulled  off  the  sheet,  through 
the  sheet  Q.  (Mr.  Robertson)  Tou  said  heads 
pulled  off?    A.  Xes,  sir." 

The  evidence  shows  that  the  crown  sheet 
dropx)ed  off  from  the  heads  of  more  than  100 
of  these  bolts  at  the  time  of  the  explosion; 
but  there  is  no  evidence,  unless  it  be  that  of 
the  witness  Hopson,  tending  to  show  that 
prior  thereto  any  of  these  heads  were  "pull- 
ing through  the  sheet"  The  argument  ad- 
vanced in  support  of  tbe  court's  action  in 
granting  the  new  trial  is  that  the  testimony 
of  the  witness  Hopson,  to  the  effect  that  be 
found  some  of  the  heads  of  these  stay  bolts 
pulling  through  the  sheet,  Is  some  evidence 
of  a  defective  condition  of  the  crown  sheet 
Itself;  I.  e.,  that  If  the  heads  of  some  bolts — 
the  witness  says  six — were  x>ulllng  through 
the  sheet,  this  would  mean  a  weakening  of 
the  crown  sheet  Itself  as  distinct  from  the 
stay  bolts.  We  have  carefully  considered 
this  testimony,  and  do  not  see  how  it  can  be 
said  to  constitute  any  evidence  that  there 
were  defects  In  the  crown  sheet  as  a  thing 
separate  and  apart  from  the  stay  bolts.  The 
argument  that  the  ends  of  these  bolts,  ex- 
tending down  through  the  crown  sheet,  with 
heads  on  the  lower  side  thereof  and  serving 
to  form  a  part  of  the  roof  of  Qie  fire  box, 
constituted  a  part  of  the  crown  sheet,  and 
that  a  defect  in  the  heads  or  ends  of  the 
bolts  would  consequently  be  a  defect  In  the 
crown  sheet,  avails  nothing  here;-  for  to  the 
extent  that  the  ends  or  heads  of  the  stay 
bolts  may  be  said  to  constitute  a  portion  of 
the  crown  sheet,  the  jury  were  at  liberty  to 
consider  defects  in  the  crown  sheet  under  the 
Instructions  given.  The  question  Is  whether 
the  foregoing  testimony  tends  to  prove  that 
the  crown  sheet  was  otherwise  defective. 

It  is  argued  that  by  "neads  pulling  through 
the  sheet"  this  witness  meant  that  heads 
Were  being  sunk  Into  the  sheet  Itself,  thereby 
weakening  the  latter  and  rendering  it  defec- 
tive. Of  this  It  may  be  said  that  while  the 
testimony  of  this  witness  is  not  altogether 
clear,  there  Is  nothing  in  our  judgment  to 
Indicate  that  he  meant  to  say  that  he  found 
beads  which,  while  remaining  in  their  ortg- 
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Inal  form,  were  b^ng  polled  up  through  the 
sbeet,  thus  making  depressions  therein  of  the 
3ize  o£  the  heads  themselves.    The  rounded 
dead  of  each  stay  bolt  covered  the  crown 
dieet  for  a  short  distance  about  the  hole 
through  which  the  stay  bolt  extended,  and 
were  directly  exposed  to  the  Are.    And  the 
testimony  of  this  witness  evidently  means 
nothing  more  than  that  he  found  six  bolts 
the  beads  of  which — due  to  the  great  heat 
to  which  they  were  subjected,  and  the  pull- 
ing strain  upon  them — were  being  forced  off, 
and  In  some  cases  perhaps  the  heed,  softened 
by  the  heat,  being  to  some  extent  drawn  Into 
the  hole  occupied  by  the  stay  bolt    He  says 
that  he  found  "heads  pulling  through   the 
sheets,  heads  pulled  off,"  and  he  attempts 
to  explain  this  by  saying:    "Just  like  the 
heads   pulled    off    the    sheet,    through    the 
sheet"    At  this  point  defendant's  counsel  In- 
terposed this  question:  "You  said  heads  pull- 
ed off?"     And   he   answered:     "Yes,    sir." 
When  he  said,  "Just  like  the  heads  pulled  off 
the  sheet,  through  the  sheet,"  he  evidently 
meant  to  explain  that  the  bolt  heads  were 
being  forced  off  and  to  some  extent  being 
pulled  Into  the  bolt  holes  in  the  sheet    And 
that  this  was  the  tenor  and  purport  of  his 
testimony  further  appears  from  his  answer 
to  the  question  then  propounded  to  him  by 
defendant's  counsel,  above  set  out.    Nowhere 
does  he  refer  to  any  depression  made  by  any 
bolt   head  In  the  crown   sheet  itself.     And 
there  Is  not  a  word  of  testimony  elsewhere 
In  the   record  to  indicate  that  any  defect 
whatsoever  existed  in  this  perforated  sheet 
of  steel  which  covered  the  flre  box.    The  bur- 
den was  upon  plaintiff  to  adduce  evidence 
tending  to  afflrmatlvely  show  that  the  crown 
sheet  proper  was  defective,  if  plaintiff  wish- 
ed to  submit  tbls  question  to  the  jury  as  a 
predicate  of  liability.    But  there  appears  to 
be  no  evidence  that  the  crown  sheet  was  de- 
fective,   when    considered    apart   from    the 
radial  stays.     We,  therefore,  hold  that  the 
court  committed  no  error  in  confining  the  is- 
sue to  defective  radial  stays  in  the  crown 
sheet,   as   it  did   by   giving  defendant's  in- 
structions, and  that  plaintiff's  motion  for  a 
new  trial  should  not  have  been  sustained  be- 
cause of  such  supposed  error. 

[3]  It  Is  argued  that,  in  any  event,  it  was 
error  to  give  defendant's  instruction  No.  5, 
Instructing  the  Jury  to  return  a  verdict  for 
defendant  if,  from  evidence  in  the  case,  they 
were  unable  to  determine  the  cause  of  the  ex- 
plosion, or  If  it  appeared  to  them  Just  as  rea- 
sonable that  the  explosion  was  the  result  of 
low  water  in  the  boiler  as  that  It  was  due  to 
defective  radial  stays.  But  we  see  no  error 
lu  this.  The  burden  was  upon  plalntiif  to 
prove  the  negligence  alleged,  and  to  trace  the 
cause  of  the  explosion  to  such  negligence,  if 
any,  wltb  reasonable  certainty,  not  leaving  it 
in  tbe  fog  of  conjecture  and  speculation. 
Undoubtedly  there  was  much  evidence  on  de- 
fendant's part  tending  to  show  that  the  acci- 
dent could  not  have  happened,  and  did  not 
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haM)en,  by  reason  of  sucai  defects  in  the  ra- 
dial stays  as  plaintiff's  evidence  tends  to  es- 
tablish, assuming  that  such  defects  existed, 
which  defendant  disputed.  Indeed  it  is  here 
argued  that  there  was  no  suDstantial  evl- 
doice  that  such  defects  did  cause,  or  could 
have  caused,  the  explosion,  and  that  the  de- 
murrer to  the  evidence  should  have  been  sus- 
tatnvd ;  but  we  shall  not  go  into  this  feature 
of  the  case.  In  view  of  the  burden  resting 
upon  plaintiff,  we  do  not  regard  this  instruc- 
tion as  erroneous.  It  devolved  upon  plaintiff 
to  reasonably  establisb  a  causal  connection 
between  the  negligence,  If  any,  and  the  in- 
Jury,  and  to  show  that  the  former  was  the 
proximate  cause  of  the  latter.  If  the  injury 
might  have  resulted  from  one  of  two  causes, 
for  but  one  of  which  the  defendant  could  be 
held  liable,  it  was  necessary  for  plaintiff  to 
show  with  reasonable  certainty  that  the 
canse  for  which  defendant  could  be  held  lia- 
ble produced  the  result  See  Warner  v.  Rall- 
vray  C!o.,  178  Mo.  loc.  dt  134,  77  8.  W.  67; 
Kane  v.  Railroad,  251  Mo.  13, 167  S.  W.  644. 
And  unless  the  Jury  found  that  the  evidence 
preponderated  in  favor  of  plaintiff  on  the 
vital  issue  in  the  case,  it  was  their  duty  to 
find  for  defendant  If  they  regarded  the 
evidence  as  to  this  evenly  balanced,  defend- 
ant was  entitled  to  a  verdict  See  Deuchler 
V.  Insurance  Co.,  61  Mo.  App.  loc.  clt  156; 
Cartllch  v.  Met  St  Ry.  Co.,  129  Mo.  App. 
loc.  cit  728,  729,  108  S.  W.  584. 

[4]  We  conclude,  therefore,  that  the  court 
should  not  have  set  aside  the  verdict  in  de- 
fendant's favor.  While  trial  courts  are  vest- 
ed with  a  wide  discretion  in  the  matter  of 
granting  new  trials,  where,  as  here,  a  motion 
for  new  trial  is  sustained  through  a  pure 
mistake  of  law,  in  the  erroneous  belief  that 
error  was  committed  at  the  trial,  the  court's 
action  will  be  reversed  on  appeal,  unless  it 
can  be  upheld  on  some  other  ground  of  the 
motion.  See  Barr  v.  Hays,  172  Mo.  App.  591, 
155  S.  W.  1095.  It  Is  not  contended  that  the 
order  appealed  from  can  be  sustained  on  any 
other  ground  of  the  motion,  and  it  quite 
clearly  appears  that  it  could  not.  The  cause 
was  fairly  tried,  and  no  good  retison  appears 
for  depriving  the  defendant  of  the  benefit  of 
the  verdict  received  by  it  at  the  hands  of  the 
Jury. 

The  order  granting  a  new  trial  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  directions  to  reinstate  the  verdict  and 
enter  judgment  for  defendant  thereon.  It  is 
so  ordered. 

REYNOLDS,  P.  J.,  concurs.  NORTON!, 
J.,  dissents  In  an  opinion  fUed. 

NORTONI,  J.  I  dissent  from  the  opinion 
of  the  court  in  this  case  because  it  unduly 
restricts  the  'effect  of  the  evidence  as  I  view 
it  The  question  in  decision  presents  the 
inquiry  as  to  whether  there  is  substantial  evi- 
dence tending  to  prove  the  crown  sheet  of  the 
locomotive,  that  Is,  the  roof  of  the  fire  box. 
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was  defective  at  the  time  of  the  explosion. 
It  Is  true  much  of  the  evidence  pertains  rath- 
er to  the  defective  condition  of  the  radial 
stays;  but,  even  so,  It  appears  to  me  there 
is  an  abundance  In  connection  therewith  to 
authorize  a  finding  by  the  jury  that  the 
crown  sheet,  too,  was  defective.  This  evi- 
dence was  given  by  the  witness  B.  B.  Hopson, 
who,  It  appears,  was  for  several  years  a 
boiler  maker  In  the  employ  of  defendant  at 
Its  roundhouse  In  Moberly  and  Inspected  the 
fire  box,  including  the  crown  sheet,  of  the  en- 
gine the  very  day  before  the  explosion  oc- 
curred. He  made  the  Inspection  in  the  line 
of  his  duty  and  reported  his  finding  at  the 
time  to  the  superior  In  charge  of  the  work, 
that  Is,  Ryan.  After  testifying  that  he  had 
been  In  the  employ  of  defendant  as  a  boiler 
maker  and  engaged  In  the  duties  Incident 
thereto  for  years  at  Moberly,  where  this 
locomotive  was  in  the  roundhouse,  the  fol- 
lowing questions  and  answers  appear: 

"Q.  How  long  had  you  been  so  employed? 
A.  Thirteen  years.  Q.  How  long  with  the 
Wabash?  A.  Thirteen  with  the  Wabaah.  Q. 
I  will  ask  you  what  your  duties  were?  A.  My 
duty  was  to  inspect  the  eDKine,  and  see  what 
work  was  to  be  done,  and  do  the  work  on  it. 
Q.  How  did  you  make  inspections  of  engines? 
A.  Take  a  torch  and  go  inside  of  the  fire  box 
and  look  it  over;  take  a  hammer  and  hit  on  the 
bolts ;  look  at  the  flues.  Q.  You  ma?  explain 
the  constraction  of  a  crown  sheet  to  the  jury? 
A.  Well,  a  crown  sheet  is  just  like  the  roof  to  a 
house,  to  the  fire  box,  the  water  is  between  the 
fire  box  and  the  wagon  top  that  is  outside  of  the 
boiler,  the  stay  bolts  or  radial  stays  connect 
with  this  fire  box  and  wagon  top,  and  riveted  in 
and  hammered  over  on  both  sides.  Q.  What  is 
the  purpose  of  these  radial  stays  or  stay  bolts? 
A.  The  purpose  is  to  hold  the  fire  box.  Q.  To 
bold  the  fire  box  in  position?  A.  Yes,  sir. 
Q.  I  will  ask  you  if  you  inspected  engine  No. 
2301  on  that  day?  A.  Yes,  sir.  Q.  What 
time?  A.  In  the  forenoon.  Q.  That  was  on 
the  8tb  day  of  November,  1910?  A.  Yes,  sir. 
Q.  Where  did  you  inspect  it?  A.  In  the  round- 
house at  Moberly.  Q.  Now  what  did  you  do 
when  you  inspected  that  engine?  A.  Went  in 
the  fire  box,  took  the  torch  in,  looked  round 
over  it.  hammered  over  the  stay  bolts,  and  lis- 
tened for  the  sound.  Q.  What  did  you  find 
with  reference  to  the  condition  of  the  engine? 
A.  I  found  five  broken  stay  bolts  and  about  six 
bolts  pulling  through  the  sheet.  Q.  Where  did 
you  find  them?  A.  On  the  left-front  corner. 
Q.  \^'ihat  report,  if  any,  did  you  make  of  that 
condition? 

"Mr.  Robertson :  Q.  Did  you  make  a  report 
in  writing?  A.  Yes,  sir.  Q.  Did  you — to 
whom?  A.  I  made  a  report  to  Mr.  Ryan.  Q, 
I  say,  did  you  make  a  report  in  writing?  A. 
No.  sir.     Q.  Sign  it?     A.  No,  sir. 

"Bxamination  Continaed  by  Mr.  Phillips :  Q. 
Did  you  make  a  report  to  him  of  anything?  A. 
I  went  and  told  the  roundhouse  boiler  maker 
the  condition  of  the  engine ;  he  came  and  looked 
at  it.  He  came  down  pretty  soon,  poked  hia 
head  in  the  door,  and  come  back  and  said : 
'Cork  her  up,  and  let  her  go;  we  have  got  to 
have  her.'  1  went  ahead  and  corked  it  up. 
Q.  Who  did  you  say  the  lM>iler  maker  was?  A. 
Tom  Ryan.  Q.  When  was  that?  A.  About  10 
o'clock,  I  judge,  in  the  forenoon.  Q.  Now, 
what  would  be  the  effect  of  broken  radial  stays? 
A.  Well,  that  be  weaken  the  crown  sheet,  if 
too  many  get  broken  pressure  of  steam ;  break 
it  down.  Q.  How  many  did  you  say  you  found 
broken?  A.  Six  broken.  Q.  And  what  was  the 
condition  of  the  others  you  found?     A.  Heads 


pulling  through  the  sheet;  heads  pulled  off,  just 
like  the  heads  pulled  off  the  sheet,  throapi  the 
sheet 

"Q.  (Mr.  Robertson).  You  said  heads  palled 
off?  A.  Yes,  sir.  •  •  •  Q.  I  will  ask  you, 
in  your  experience  as  a  boiler  maker,  if  the 
engine  was  in  fit,  proper  condition  to  go  on  the 
road?  A.  No,  sir.  Q,  Why?  A.  Because  dan- 
gerous. (Counsel  for  defendant  objects,  asks 
be  stricken  out;  conclusion  of  the  witness,  not 
stating  facts.) 

"Court;  Objection  overruled.  (To  which  rul- 
ing of  the  court  defendant  then  and  there  at 
the  time  excepted,  and  still  excepts.) 

"Q.  What  was  there  danger  of?  A.  Crown 
sheet  coming  down.  Q.  What  is  the  result  of 
the  crown  sheet  coming  down?  A.  Blow  op 
the  boiler. 

"Cross-Bxamination  by  Mr.  Robertson :  •  *  * 
Q.  Well,  what  was  it  you  went  in  this  engine 
to  do  on  that  day?  A.  The  report.  Q.  What 
work  did  you  go  to  the  engine  to  perform?  A. 
I  corked  up  crown  bolts  and  flues.  •  •  *  Q. 
Well,  now,  what  did  you  do  with  engine  2301; 
what  was  the  first  thins  you  did  when  you  got 
to  the  engine?  A.  Opened  the  fire  box  door 
and  went  into  the  fire  box.  Q.  You  did  that  of 
your  own  volition?  A.  Yea,  sir.  Q.  What  did 
you  find  inside  of  the  fire  l>oz7  A.  Fines  leak- 
ing and  stays  pulling  through.  Q.  You  did  not 
find  any  radial  stays  broken?  A.  Yes.  sir.  Q. 
Where  were  they?  A.  Dp  in  the  left-front  cor- 
ner. Q.  Now  just  descril>e  the  condition  of 
those  radial  stays  you  found  broken.  A.  Well, 
them  stays  set  like  this  [indicating] ;  crown 
sheet  Is  oval.  Q.  Now  those  radial  stays  are 
above  the  crown  sheet?  A.  Screw  into  the 
crown  sheet.  •  •  •  Q.  How  did  you  discov- 
er they  were  broken?  A.  You  can  hammer  and 
tell  by  the  sound  of  them.  •  •  •  (J.  Why 
didn't  you  put  it  in  safe  condition?  A.  Do 
you  have  any  idea  what  kind  of  a  job  that  is? 
Q.  No ;  you  tell ;  you  know.  Why  didn't  you 
go  ahead  and  put  it  in  safe  condition?  A 
Why.  I  did  not  have  the  job  of  general  over- 
hauling; I  did  the  light  repair." 

In  my  Judgment  the  court  very  properly 
set  the  verdict  aside  because  the  Issue  was 
submitted  by  Instructions  on  the  part  of  de- 
fendant tn  the  view  that  there  was  no  evi- 
dence tending  to  prove  the  crown  sheet  was 
defecttve. 


SCHMIDT  et  ah  v.  SUPREME  COURT. 

UNITED  ORDER  OF  FORESTERS. 

(No.  14445.) 

(St  Louis  Court  of  Appeals.     Missouri.    June 

8,  1915.     Rehearmg  Denied  June 

22,  1916.) 

Insubancb  «=5>788— M-utuai,  Benefit  Inst- 
ance—FoRFEiruBE  —  SUICIOB  —  STATITO)BI 
Pbovibionb. 

A  foreign  fraternal  beneficiary  association 
in  1901  issued  a  certificate  to  a  citizen  of  Mis- 
souri at  a  time  when  it  had  not  complied  with 
the  laws  of  that  state  relative  to  such  associa- 
tions, and  subsequently  in  1902  complied  with 
such  laws,  and,  until  the  death  of  insured  by 
suicide  in  1903,  was  entitled  to  do  business  ia 
the  state.  The  application  of  deceased,  and 
the  association's  by-laws  in  force  at  the  time 
and  made  a  part  of  the  contract,  provided  tliat  it 
should  be  void  in  case  the  insured  should  take 
his  own  life,  and  in  the  application  insured 
agreed  that  the  laws  of  the  association  in  forte 
on  the  day  of  bis  death  should  determine  the 
rights  of  the  lieneficiaries,  and  that  the  applica- 
tion and  all  rights  of  insured  or  his  benenciaries 
should  be  subject  to  the  laws  and  regulations 
of  the  association  then  in  fOrce  or  which  might 
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thereafter  be  adopted.  Rer.  St.  1909,  i  6945, 
provides  that  the  suicide  of  an  insured  shall 
be  no  defense  in  an  action  on  a  policy  of  insur- 
ance, unless  insured  contemplated  suicide  at  the 
time  of  bis  application,  and  declares  that  any 
poUcj  ettipulation  to  the  contrary  is  void.  Sec- 
tion 69^  exempts  fraternal  beneficiary  associa- 
tions from  the  operation  of  section  6945.  Beld, 
that  the  suicide  statute  was  substantive  law,  and 
not  merely  a  statute  of  procedure,  and  was  read 
into  and  became  a  part  of  the  contract  when 
made,  and  the  association's  subsequent  compli- 
ance with  the  laws  of  the  state  did  not  entitle 
it  to  the  exemption;,  and  that  the  express  acree- 
ment  in  the  application  that  suicide  should  for- 
feit the  insurance  and  an.v  agreements  as  to  the 
future  rights  of  beneficiaries  under  the  contract, 
pertaining  to  a  forfeiture  because  of  suicide, 
were  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1956;  Dec  Dig.  «=978S.] 

Appeal  from  St.  Ix)uis  Circnlt  Court; 
George  H.  Shields,  Judge. 

Action  by  George  Schmidt  and  others 
against  the  Supreme  Court,  United  Order  of 
Foresters.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Case  transferred  from 
Supreme  Court  (259  Mo.  491,  168  S.  W.  626).. 
Affirmed. 

Robert  &  Robert,  of  St  Louis,  for  appel- 
lant W.  F.  Heldeman  and  F.  A.  Wlsllzenus, 
both  of  St  Louis,  for  respondents. 

ALLEN,  J.  This  is  an  action  to  recover 
the  proceeds  of  a  certificate  of  Insurance,  to 
wit,  $1,000,  and  Interest  thereupon,  issued 
to  one  Fosz,  a  citizen  of  tliis  state,  on  Decem- 
ber 1,  1901,  by  the  defendant,  chartered  by 
the  state  of  Wisconsin  as  a  fraternal  bene- 
ficiary association.  Tlie  insured  died  by 
suicide  on  the  15th  day  of  May,  1903. 

At  the  time  of  the  issuance  of  the  certifi- 
cate here  sued  upon,  defendant  had  not  ccmi- 
plled  with  the  laws  of  this  state  as  a 
fraternal  association;  but  on  January  6, 
1902,  it  did  comply  with  such  laws,  and 
thereafter,  and  until  the  death  of  the  insured, 
was  licensed  to  do  and  did  do  business  in  this 
state  as  such. 

The  application  of  the  insured,  and  defend- 
ant's by-laws  in  force  at  the  time,  both  of 
which  are  made  a  part  of  the  contract  of 
insurance,  provide  that  such  contract  shall 
b$  void  in  cose  the  insured  shall  take  his  own 
life.  The  insured  also  agreed  in  his  applica- 
tion that  the  laws  of  the  order  in  force  on 
tbe  day  of  his  death  should  determine  the 
rights  of  his  benefldarleR;  and  that  the  ap- 
plication and  all  rights  and  privileges  ac- 
cruing to  the  insured  or  his  beneficiaries 
thereunder  should  be  limited  by  and  subject 
to  the  laws,  rules,  and  regulations  of  the 
defendant  order  then  in  force  or  which 
might  thereafter  t>e  enacted  or  adopted  by  it. 

Tbis  suit  was  instituted  in  the  circuit  court 
of  the  city  of  St  Louis  on  November  10,  1903. 
From  a  judgment  for  defendant,  plaintiff  ap- 
pealed to  this  court,  where  the  Judgment  was 
affirmed  (see  Schmidt  v.  Foresters,  124  Mo. 
Ak>.  166,  101  S.  W.  625),  but  the  case  was 


certified  to  the  Supreme  Court  on  the  ground 
that  the  decision  was  In  conflict  with  that  of 
the  Kansas  City  Court  of  Appeals  in  Huff  v. 
Woodmen,  85  Mo.  App.  96.  The  Supreme 
Court,  however,  held  that  this  court  was  in 
error,  reversed  the  Judgment  of  the  circuit 
court,  and  remanded  the  cause  for  a  new 
trial.  See  Schmidt  v.  Foresters,  228  Mo.  675, 
129  S.  W.  653.  The  defendant  then  filed  an 
amended  answer,  in  which  it  undertook  to 
bring  into  the  case  certain  constitutional 
questions.  Another  trial  in  the  circnlt  court, 
proceeded  with  in  accordance  with  the  said 
opinion  of  the  Supreme  Court,  resulted  in  a 
verdict  and  Judgment  for  plaintiff,  and  de- 
fendant thereupon  appealed  to  the  Supreme 
Ctourt;  but  that  court  declined  to  take  Juris- 
diction of  the  appeal,  for  reasons  that  will 
appear  by  reference  to  its  opinion  in  Schmidt 
V.  Order  ot  Foresters,  259  Mo.  491,  168  S. 
W.  626,  and  transferred  the  case  here. 

The  defense,  aside  from  a  matter  wlilch 
need  not  be  noticed,  was  that  of  suicide.  As 
to  this,  plaintiffs  have  insisted  that,-  since 
defendant  had  not  complied  with  the  laws 
of  this  state  as  a  foreign  fraternal  beneficiary 
association  at  the  date  of  the  contract,  its 
position  in  this  state  was  that  an  old-line 
insurance  company,  and  that  the  contract 
was  therefore  controlled  by  what  is  now  sec- 
tion 6945,  Rev.  Stat  1909,  providing  that 
suicide  of  an  insured  shall  be  no  defense  in 
an  action  on  a  policy  of  insurance,  unless  it 
is  shown  that  the  insured  contemplated  sui- 
cide at  the  time  of  his  application  for  the 
Insurance,  and  declaring  void  any  stipula- 
tion in  the  policy  to  the  contrary;  and  that  a 
subsequent  compliance  with  our  laws  by 
defendant  could  not  alter  or  affect  the  char- 
acter of  the  contract  in  this  respect  De- 
fendant, on  the  other  hand,  has  insisted  that 
by  complying  with  the  laws  of  this  state, 
as  a  foreign  fraternal  association,  after  the 
execution  of  the  contract  of  insurance  and 
prior  to  the  death  of  the  insured,  who  had 
agreed  that  the  laws  of  the  order  in  force  at 
his  death  should  determine  the  rights  of  his 
beneficiaries,  and  that  all  rights  under  the 
contract  should  be  subject  to  such  laws  of 
the  order  as  might  thereafter  be  enacted  or 
adopted,  defendant  became  entitled  to  the 
benefit  of  what  is  now  section  6962,  Rev. 
Stat  1009,  exempting  fraternal  beneficiary 
associations  from  the  operation  of  the  suicide 
statute  (section  6945,  supra). 

In  its  brief  filed  with  us  since  this  appeal 
has  been  transferred  here,  appellant  says: 

"We  present  but  one  question  in  this  appeal, 
and  that  is  whether  or  not  Fosz  and  the  Su- 
preme Court  of  the  United  Order  of  Foresters 
could  contract  that  the  laws  of  the  order  in 
force  at  the  time  of  the  death  of  the  appellant 
shall  determine  the  rights  under  the  contract, 
and  their  right  to  contract  that  the  contract 
shall  be  limited  by,  and  subject  to,  all  laws  in 
force,  or  which  may  be  afterwards  enacted,  and 
especially  so  when  the  order  reserved  the  right 
and  power  to  malce  changes  in  the  existing 
laws,  and  said  existing  laws  provide  that  all  cer- 
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tificates  shall  be  forever  subject  to  said  reserv- 
ed right  and  iK>wer,  and  further,  with  such  a 
contract  in  existence,  did  not  the  obtaining  a 
license  to  do  business  in  Missouri  have  the  ef- 
fect of  reading  the  fraternal  beneficiary  law  in- 
to the  contract  and  changing  it  by  giving  full 
'  force  and  effect  to  the  suicide  by-law  which  was 
already  in  existence  at  that  time?" 

But  the  question  which  appellant  asks  us 
to  review  is  one  which  had  been  entirely  dis- 
posed of  and  foreclosed  by  the  decision  of  the 
Supreme  Court  In  this  case.  Schmidt  v. 
Foresters,  228  Mo.  675,  129  S.  W.  653.  The 
effect  of  the  subsequent  compliance  with  our 
law  is  there  fully  discussed,  and  the  court, 
inter  alia,  says: 

"Nor  is  it  unreasonable  to  say,  as  was  said  in 
the  Jarman  Case,  that  the  defendant  in  the  case 
at  bar  cannot  claim  the  benefits  of  an  exemp- 
tion provided  by  a  law,  until  such  time  as  it 
places  itself  in  a  position  to  claim  the  benefits 
of  the  law.  It  cannot  claim  the  benefits  of  the 
law  merely  because  its  contracts  are  of  the 
character  mentioned  in  the  law,  but  to  claim  the 
exemption  given  it  must  come  in  under  the  law, 
and  make  its  contracts  under  the  law.  If  it 
does  that,  then  the  law  is  read  into  and  becomes 
a  part  of  the  contract,  but,  until  it  does  do  that, 
the  general  law  is  and  must  be  read  into  each 
and  every  one  of  its  contracts  made  with  a 
citizen  of  Missouri.  Not  only  so,  but,  if  such 
general  law  once  becomes  a  material  constituent 
part  of  the  contract,  it  cannot  be  eliminated 
therefrom  by  the  subsequent  act  of  the  defend- 
ant. And  we  are  of  opinion  that  the  suicide 
statute  is  substantial  law,  and  not  merely  a 
statute  of  procedure." 

And  again  the  court  says: 

"When  the  association  elects  as  to  which 
contract  it  will  make,  as  did  defendant  in  this 
case,  then  that  contract  is  fixed  in  character 
by  the  statutes  which  must  be  read  into  it  at 
the  time  of  the  making,  and  not  by  statutes  sub- 
sequently passed,  or  by  statutes  already  passed, 
but  which  are  unavailing  because  of  the  fact  that 
the  association  was  not  in  position  to  write 
such  statutes  Into  the  contract." 

It  Is  clear  that  the  decision  of  the  Supreme 
Court,  supra,  which  Is  the  law  of  this  case, 
has  altogether  settled  the  question  which 
we  are  now  asked  to  pass  upon.  The  c<hi- 
tention  appears  to  be  that  the  Supreme  Court 
has  made  no  decision  as  to  the  effect  of  the 
stipulations  aforesaid  in  the  application  for 
insurance,  when  considered  In  connection 
with  defendant's  by-laws.  But  the  applica- 
tion and  the  by-laws  were  before  that  court, 
and  its  Judgment  settles  all  questions  regard- 
ing the  effect  thereof  upon  the  right  of  de- 
fendant to  maintain  the  defense  of  stildde  in 
this  case.  Furthermore,  if,  as  the  Supreme 
Court  holds,  our  suicide  statute  was  read 
Into  and  became  an  Integral  part  of  this  con- 
tract when  made,  and  could  not  thereafter  be 
eliminated  by  any  act  of  the  defendant,  it 
matters  not  what  agreements  the  Insured 
may  have  made  in  his  application  in  any 
way  pertaining  to  the  defense  of  suicide.  His 
express  agreement  to  the  effect  that  suiciae 
should  forfeit  the  Insurance  was  void.  And 
any  agreement  on  his  part  regarding  the 
futura  rights  of  his  beneficiaries  under  the 
contract  was  equally  ineffective,  in  so  far  as 


it  pertained  to  a  forfeiture  of  the  insnranoe 
because  of  the  suicide  of  the  Insured. 

It  follows  that  the  Judgment  should  be 
affirmed;  and  It  Is  so  ordered. 

NORTONI,  J.,  concurs.  RBTNOtJDS,  P.  J., 
following  the  decisions  of  our  Supreme  Court, 
as  noted  in  the  opinion,  feels  bound  to  con- 
cur In  the  result,  doing  so,  however,  without 
departing  from  what  he  has  said  In  dissent 
In  Ordelhelde  v.  Modern  Brotherhood  of 
America,  158  Mo.  App.  677,  139  S.  W.  269, 
a  case  now  pending  and  under  submission  In 
the  Supreme  Court. 


THOMUEB  V.  ST.  LOUIS  &  S.  F.  B.  00. 

(No.  13991.) 

(St    Loois   Court   of   Appeals.     MiasoarL 

June  8,  1915.) 

1.  Cabbiebs   €=9320— Cabbiaoe  of  Passeh- 

OBBS— AcrrONS— BVIDENCB— SUFPICIENCT. 

In  an  action  by  a  passenger,  injured  in 
attempting  to  alight  from  a  train,  evidence  held 
sufiicient  to  carry  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1118.  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;    Dec.  Dig.  <S=»320.] 

2.  Tbial  «=»141—Instbuctions— Issues. 

Issues  unsupported  by  the  evidence  should 
not  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  I  336;    Dec.  Dig.  «=9l41.] 

3.  Cabrierb  ^=9318  —  Cabbiaoe  of  Passer- 
QBRs  —  Actions  —  BvinENCB— Sufficiesct. 

Evidence  in  an  action  by  a  passenger,  in- 
jured in  attempting  to  alight  from  a  train, 
held  to  warrant  a  finding  that  the  train  was 
started  with  a  sudden  jerk. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270.  1307-1314;  Dec.  Dig.  <S=> 
318.] 

4.  Cabbiebs  9=>303  —  Cabbiaqk  of  Fassek- 
QKB8— Negligence. 

Where  a  conductor,  having  reason  to  be- 
lieve that  a  passenger  who  has  reached  his  des- 
tination has  not  alighted,  and,  though  dilator;, 
may  be  in  the  act  of  alighting,  starts  his  trsin 
without  inquiry,  and  the  passenger  is  in  the 
act  of  alighting  when  the  train  is  started,  and 
is  thereby  injured,  the  railroad  company  is 
liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243;    Dec  Dig.  «8=»303.] 

6.  Appeal  anu  Erbob  «=>1062  —  Habkless 

Er|!OB— Submission  of  Ibsces. 

Where  the  real  issue  in  the  case  was  sob- 
mitted,  and  the  jury  found  for  plaintiff,  it  is 
immaterial  that  other  averments  in  the  petition, 
unsupported  by  substantial  evidence,  were  snb- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4212-4218;  Dec.  Dig.  «=> 
1062.J 

6.  Cabbiebs  ®=>321  —  Cabbiaoe  of  Pabsih- 

GEBS — AOTIONB — ISSDES. 

Where  plaintiff,  a  passenger,  Injured  in 
attempting  to  alight  from  a  train,  alleged  that 
before  the  train  had  stopped  for  a  reasonable 
and  sufficient  length  of  time  to  allow  plaintiff, 
using  due  diligence,  to  alight  therefrom  in  safe- 
ty, and  while  the  plaintiff,  in  the  exercise  of 
ordinary  care,  and  with  no  fault  on  her  part, 
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was  attempting  to  and  in  the  act  of  alightinx 
from  the  train,  the  defendant,  by  or  through 
its  aeents,  negligently  cansed  the  train  to  be 
Etarted  forward  with  a  sudden  jerk  without 
any  warning,  thereby  causing  plaintiff  to  be 
tlirown  to  the  ground,  the  real  issne  was  wheth- 
er the  train  was  started  witboat  allowing  suffi- 
cient length  of  time  to  enable  plaintiff  to 
alight,  and  an  instruction  limiting  negligence 
to  the  starting  of  the  train  with  a  sudden  jerk 
was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1247.  132ft-1336,  1343;  Dec.  Dig. 
^=321.] 

7.  Appeai.   and   Ebbob  «=s1057  —  Kkview — 
Habmuesb  Erbob. 

In  an  action  by  a  passenger,  Injured  in 
•Hghting  ft'om  defendant's  train,  the  admission 
of  eyidence  that  there  was  no  box  at  the  steps 
when  the  passenger  attempted  to  alight  is  not 
reversible  error,  where  defendant's  own  testi- 
mony showed  the  removal  of  the  box,  and  no 
instructions  basing  liability  on  the  absence  of 
the  box  were  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4194-4109,  420u ;  Dec. 
Dig.  ©=1057.1 

8.  Evidence  ®=»355— Admissibh-itt. 

Where  defendant's  claim  agent  testified 
as  to  plaintiff's  statements  concerning  the  ac- 
cident, which  he  had  reduced  to  writing,  but 
which  plaintiff  refused  to  sign,  the  statement 
was  properly  excluded;  it  not  being  necessary 
to  refresh  the  agent's  memory. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dif.  {{  1444,  1484-1491;  Dec.  Dig.  <S=3 
355.] 

».  DAICAOES    ©=3l30    —    PSBaONAL   Injcby  — 

Measubi:  of  Damages. 
An  award  of  ^,500  in  favor  of  a  woman 
over  50  years  of  age,  who  broke  her  leg  in 
alighting  from  a  train,  was  not  excessive, 
though  It  appeared  that  the  injury  might  not 
be  permanent,  where  recovery  had  been  slow, 
and  weakness  in  the  member  would  be  long- 
continued,  owing  to  the  woman's  age  and  weight 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  357-367,  370;  Dec.  Dig.  <8=» 
130.] 

Appeal  from  CSrcuIt  Court,  Jefferson  Coun- 
ty; E.  M.  Dearing,  Judge. 

Action  by  Sophia  Thomure  against  the  St. 
Louis  &  ^n  Francisco  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  F.  Evans,  of  St.  Louis,  W,  J.  Orr,  of 
Springfield,  and  Moses  Whybark  and  A.  P. 
Stewart,  both  of  Cape  Girardeau,  for  appel- 
lant Clyde  WUUams  and  R.  A.  Frazler,  botb 
of  Hillsboro,  for  respondent 

REYNOLDS,  P.  J.  Respondent  here,  plain- 
tiff below,  on  the  morning  of  February  26, 
1913,  boarded  a  train  of  the  defendant  at  St 
Mary's,  intending  to  go  to  Horlne,  a  station 
on  the  line  of  the  road  of  the  defendant,  pay- 
ing her  fare  and  obtaining  a  ticket,  which 
the  conductor  of  the  train  took  up  during  the 
course  of  the  journey.  She  seated  berself  in 
one  of  the  passenger  coaches  of  the  train, 
about  the  third  seat  from  the  front  end  of 
the  coach.  When  the  train  approached  Hor- 
lne Station,  the  porter  called  out  the  name  of 
the  station  as  the  next  stop,  and  when  the 
train  stopped,  the  porter  again  called  the  sta- , 


tlon,  went  out  on  the  front  platform,  which 
was  the  ordinary  vestibule  platform,  raised 
the  covering  that  was  over  the  steps,  took  his 
step  or  footstool  and  placed  It  on  the  ground 
or  on  the  platform  at  the  foot  of  the  car 
steps,  the  lower  step  of  the  car  being  about 
22  inches  from  the  level  of  the  platform  at 
the  station.    He  stood  there  about  one  min- 
ute, he  says.    The  conductor,  who  had  been 
sitting  In  the  rear  of  the  same  car  in  which 
plaintiff  w«s  seated,  got  up,  called  the  sta- 
tion, went  out  of  the  rear  of  the  car  and 
stood  by  it  on  the  station  platform,  when  he 
ordered  the  porter  to  go  forward  and  assist 
the  freight  agent  In  loading  three  cans  of 
milk  into  one  of  the  baggage  cars,  and  also 
to  assist  in  loading  into  that  car  a  calf,  which 
had  been  tied  near  the  track.     There  were 
four  cars  in  the  train,  two  baggage  cars,  a 
smoker  and  a  coach.    Before  going  forward 
to  attend  to  this  the  porter  put  his  stool  back 
on   the  vestibule,  and  he   testified  that  the 
door  of  the  car  was  closed  and  no  one  was 
on  its  platform  or  steps.     He  says  It  took 
him  about  one  minute  to  assist  in  loading 
the  milk  cans  and  calf.    After  assisting  the 
agent  In  loading  these,  the  porter  signalled  to 
the  conductor  to  that  effect,  and  the  train, 
on  the  signal  of  the  conductor,  pulled  out 
from  the  station,  having  stopped,  as  the  por- 
ter said,  "not  less  than  two  minutes."    Plain- 
tiff,  as  soon  as  the  train  had  stopped,  got  up 
from  her  seat,  picked  up  her  bundles  and 
went  out  on  the  front  vestibule  of  the  car  In 
which  she  was  riding  and  looked  around,  as 
she  said,  to  see  If  there  was  any  one  there 
to  help  her  down.    She  was  a  woman  about 
52  years  of  age,  and  rather  heavy.    She  nei- 
ther saw  any  one  around  to  help  her,  nor  did 
she  see  any  stool  at  the  foot  of  the  car  step, 
but  she  got  down  to  the  lower  step  of  the  car, 
went  to  step  off,  and  the  train  started  and 
threw  her  off  and  on  to  the  ground.    A  young 
man  called  by  plaintiff,  and  who  was  present, 
testified  that  he  saw  the  porter  go  ahead  and 
help  load  the  calf  and  that  after  that  was 
loaded  the  signal  was  given  to  the  engineer  to 
go  ahead,  and  as  he  was  looking  at  the  mov- 
ing train  "he  saw  the  plaintiff  fall  forward. 
The  train  hadn't  moved  more  than  three  feet 
before  she  landed  on  the  platform.    •    •    • 
I  saw  her  fall  off,  but  I  can't  swear  whether 
she  jumped  or  was  thrown  off  by  the  move- 
ment of  the  train,"  he  said.     The  result  of 
her  fall   was   that  two  bones  In  plaintifrs 
right  leg  were  broken  a  short  distance  below 
the  knee.     She  was  lifted  up  and  carried 
Into  the  station  by  the  station  agent  and  a 
bystander,  subsequently  carried  over  to  the 
town  of  Victoria  in  a  vehicle,  and  from  there 
taken  to  her  home,  where  on  the  evening  of 
that  day  the  fractured  bones  were  set  by  an 
attending  surgeon  and  the  limb  bandaged  and 
afterwards  put  into  a  Hodgen  splint     She 
was  confined  to  her  bed  something  like  six 
weeks  and  at  the  time  of  the  trial,  which  took 
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place  <xi  June  10,  1913,  as  we  understand 
from  the  testimony,  was  still  using  crutches 
or  a  crutch. 

The  surgeon,  who  had  attended  her  in  the 
first  Instance,  testifying  for  plaintiff,  said 
that  while  her  leg  was  still  swollen  a  good 
deal  some  two  or  three  weeks  before  the  day 
of  the  trial,  which  was  the  last  time  he  had 
examined  her,  and  while  she  was  not  then 
able  to  use  the  limb  without  the  aid  of  a 
crutch  and  was  walking  with  crutches,  he  did 
not  think  there  would  be  a  permanent  injury, 
but  that  It  would  be  quite  a  l<»g  while,  con- 
sidering the  age  end  weight  of  plaintiff,  be- 
fore she  could  walk  without  crutches;  tliat 
in  the  course  of  time  he  thought  her  limb 
would  be  as  good  as  ever. 

The  other  attending  surgeon,  as  had  the 
former,  testified  that  there  was  no  shorten- 
ing of  the  limb ;  that  In  his  opinion  it  would 
be  a  good  while  before  plaintiff  would  be 
able  to  use  the  limb,  taking  into  consideration 
the  fact  that  she  was  a  very  large  woman 
and  considering  her  age;  that  if  she  were 
younger  she  would  probably  recover  faster, 
but  that  he  would  not  like  to  give  an  opinion 
as  to  the  permanency  of  the  stiffness  of  the 
knee,  and  thought  that  plaintiff  would  have 
to  use  crutches  six  months  longer,  and  that 
the  leg  would  give  her  trouble  for  some  time. 

The  conductor  of  the  train,  testifying  on 
behalf  of  defendant,  stated  that  he  had  seen 
plaintiff  in  the  car  on  this  train;  had  taken 
up  her  ticket  and  knew  that  her  destination 
was  Horine  Station  and  had  not  seen  her  get 
off  at  that  station;  had  seen  only  one  pas- 
senger, a  man,  get  off  there;  knew  nothing 
of  the  accident  to  plaintiff  untU  some  time 
afterwards. 

The  station  agent  testified  that  as  the  train 
was  moving  he  noticed  the  plaintiff  on  the 
lowest  step  of  the  car  platform  and  Just  as 
she  got  ready  to  step  down  "she  jumped  for- 
ward and  fell  on  her  hands  and  knees." 

There  is  no  direct  testimony  in  the  case  as 
to  whether  the  train  started'  slowly  or  with 
a  Jerk. 

So  much  for  the  material  evidence  for  both 
parties. 

The  petition  avers  that  before  the  train 
had  stopped 

"for  a  reasonable  and  sufficient  length  of  time 
to  enable  tlie  plaintiff,  using  due  diligence,  to 
alight  therefrom  in  gaiety  and  while  the  plain- 
tiff, in  the  exercise  of  ordinary  care  and  with 
no  fault  on  her  part,  was  attempting  to  and 
in  the  act  of  aligoting  from  the  train,  *  *  • 
the  said  defendant  by  and  through  its  agents, 
•  •  •  in  charge  of  and  operating  said  train, 
negligently,  carelessly  and  recklpssly  caused 
said  train  to  be  started  forward  with  a  sudden 
jerk  and  bound  without  the  knowledge  of  or 
any  warning  whatever  to  the  plaintiff,  thereby 
causing  plaintiff  to  be  thrown  and  to  fall  with 
great  force  and  violence  from  said  car  and 
train  to  the  ground." 

Alleging  her  injuries  and  stiffering, 
"plaintiS  further  states  that  the  injuries  afore- 
said were  directly  caused  by  the  carelessness 
and  negligence  of  the  agents,  servants  and  em- 
ploy<(8  of  defendant  in  charge  of  and  operating 
said  train,  in  not  being  present  at  that  part  of 


defendant's  train  from  which  plaintilf  alighted, 
to  assist  and  enable  plaintiff  to  alight  in  safe- 
ty, in  not  stopping  said  train  a  sufficient  length 
of  time  to  permit  plaintiff  to  alight  therefrom 
in  safety,  and  in  causing  said  train  to  move 
forward  suddenly  while  plaintiff  was  in  the 
act  of  alighting  therefrom  and  before  she  had 
fully  left  said  train." 

Damages  were  asked  in  the  sum  of  $10,000. 

The  answer,  after  a  general  denial,  pleaded 
contributory  negligence.  The  reply  was  a 
general  denial. 

The  trial  resulted  in  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $3,500,  judgment  fol- 
lowing, from  which  defendant  has  duly  ap- 
pealed. 

[1]  The  first  error  here  assigned  is  to  the 
action  of  the  court  in  overmling  a  demurrer 
to  the  evidence  at  the  close  of  the  case,  and 
in  refusing  to  peremptorily  instruct  for  de- 
fendant, it  being  argued  that  the  petition 
charged  specific  acts  of  negligence,  and  plain- . 
tiff  therefore  cannot  Invoke  the  doctrine  of 
res  Ipsa  loquitur.  We  do  not  understand 
that  plaintiff  has  invoked  that  doctrine  and 
we  see  no  indication  of  it  in  the  instructions 
given  by  the  court  On  the  evidence  In  the 
case  we  are  of  the  opinion  that  the  request 
for  a  peremptory  instruction  was  properly 
refused. 

[2,  3]  The  next  assignment  is  that  an  In- 
struction given  for  plaintiff  is  erroneous  be- 
cause there  was  no  evidence  that  the  train 
was  caused  to  start  and  move  suddenly  for- 
ward, it  being  argued  that  it  Is  error  to  sab- 
mlt  to  the  jury  issues  which  have  no  evidence 
to  support  them.  The  latter  proposition  ad- 
mits of  no  denial ;  it  is  too  firmly  established 
In  the  jurisprudence  of  our  state  by  fre- 
quent decisions  of  all  of  our  appellate  courts, 
to  require  citation  of  authority  in  Its  sup- 
port. All  the  authorities  cited  by  learned 
counsel  for  appellant  undpr  this  second  point 
are  on  that  proposition.  The  objectionable 
words  in  the  instruction  complained  of  are 
those  underscored  in  this  instruction,  which 
told  the  Jury  that  to  find  for  plaintiff,  among 
other  things,  they  must  find,  "that  the  agents 
and  servants  of  defendant  carelessly  and  neg- 
ligently caused  said  train  to  start  and  more 
guddetilp  forward  at  a  time  when  they  knew 
or  had  reason  to  know  that  plaintiff  had  not 
alighted  from  said  train."  It  Is  true  that 
there  is  no  direct  evidence  of  the  manner  hi 
which  the  train  was  started.  Nor  is  there 
evidence  that  any  warning  of  the  intention  to 
start  was  given  to  plaintiff  or  to  any  of  the 
passengers  by  the  conductor  or  any  of  the 
train  crew.  That  the  train  did  start  is  be- 
yond question,  and  plalntlfTs  testimony  la 
positive  to  the  effect  that  the  starting  caus- 
ed her  to  lose  her  balance  and  fall  from 
the  lower  step  of  the  car  on  to  the  ground. 
The  jury  having  the  right  to  draw  all  rea- 
sonable inferences  from  testimony  before  it, 
we  think  that  this  evidence  was  sufficient  to 
warrant  them  in  finding  that  this  train  had 
been  caused  to  start  and  move  suddenly  to'' 
ward. 
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[4,  S]  But  that  la  not  the  material  point 
liiTolred  here.  The  real  point  on  which  lia- 
bility must  rest  Is,  whether  plaintiff  waa  al- 
lowed a  reasonable  time  to  alight 

In  Straus  v.  Kansas  City,  St.  J.  4  C.  B. 
B.  R.  Co.,  86  Mo.  421,  It  Is  held,  affirming 
f^traus  V.  Kansas  City,  St  J.  &  C.  B.  R.  B. 
Co.,  75  Mo.  185,  loe.  dt  429,  and  following 
and  qnotlng  from  the  case  in  76  Ma  185, 
supra,  that  if  a  condnctor 
*%a8  reason  to  believe  that  any  passenger,  who 
has  reached  his  deatinatioDj  has  not  alighted, 
and  thoDgli  dilatory,  may  be  in  the  act  of  alijtbt- 
ing,  and  he  starts  his  train  without  examination 
or  inquiry,  and  such  passenger  is  in  the  act  of 
alighting  wlien  the  train  is  started  and  is 
thereby  Injured,  the  company  will  be  liable." 

In  Nelson  v.  Metropolitan  St  Ry.  Co.,  118 
Mo.  App.  702,  88  S.  W.  1119,  commencing  at 
page  707  of  113  Mo.  App.,  and  page  1120  of 
88  S.  W.,  It  is  said: 

'A  plaintiff  will  not  be  permitted  to  declare 
npon  one  caase  of  action  and  recover  upon  an- 
other. When  acts  of  negligence,  fundamental 
to  the  right  asserted,  are  specifically  alleged, 
they  must  be  proven  as  alleged.  •  *  *  But 
this  well  settled  rule  is  in  its  application  re- 
stricted by  statute  to  predicative  facts  without 
proof  of  which  the  cause  of  action  pleaded  can- 
not be  established  in  it.i  full  scope  and  mean- 
ing, and  not  to  facts  that,  particniarizing  only, 
may  be  eliminated  without  changing  the  cause 
of  action.  *  *  *  A  fair  and  reasonable  con- 
struction of  the  petition  leads  to  the  conclusion 
that  the  act  of  negligence  charged  was  the  start- 
ing of  tlie  train  with  sufficient  force  to  destroy 
plaintiff's  equilibrium  while  she,  exercising  due 
care,  was  in  the  act  of  leaving  the  car.  The 
negligence  of  the  gripman,  if  any,  in  the  man- 
ner of  moving  the  train  was  immaterial.  It 
was  negligent  for  defendant  to  malce  any  kind 
of  a  start  while  passengers  were  leaving  the 
train  at  a  place  provided  for  their  discharge. 
He  manner  of  starting  the  car,  its  rate  of  speed 
and  jerking  motion  are  but  non-essential  par- 
ticulars. •  •  •  The  relation  of  carrier  and 
passenger  oontinnes  to  the  time  the  latter  alights 
from  the  train.  It  was  not  only  the  duty  of 
defendant  to  safely  carry  plaintiff,  but  when  her 
destination  was  reached  and  the  car  stopped, 
to  hold  it  stationary  while  she  was  alighting. 
•  •  •  As  before  stated,  the  gravamen  of  the 
diarge  is  the  starting  of  the  car  with  plaintiff, 
in  the  situation  described.  Actual  knowledge 
on  the  part  of  the  conductor  of  her  position 
is  beside  the  real  issue.  His  act  in  starting  the 
train  was  tortious,  either  with  or  without  such 
knowledge  of  it,  without  fault  of  ber's  contrib- 
uting, produced  her  fall.  •  •  •  Under  these 
conclusions  it  follows  that  a  failure  of  proof 
with  respect  to  either  of  these  facts  and  the 
omission  to  refer  to  them  in  the  instructions  as 
essential  to  a  recovery  do  not  constitute  sub- 
stantial error." 

In  Kirby  r.  St  Louis  &  San  Francisco 
R.  R.  Co.,  146  Mo.  Am.  304,  310,  130  S.  W. 
W,  71,  Judge  Cox,  speaking  for  the  Spring- 
field Court  of  Appeals,  has  said,  considering 
the  ground  of  negligence  charged  against 
the  defendant: 

"It  seems  to  ns  that  a  fair  interpretation  of 
this  charge  fixes  the  gravamen  of  the  charge 
as  the  failure  to  hold  the  train  a  sufficient  length 
of  time  to  i>ermit  plaintiff  to  alight  therefrom. 
It  dearly  does  make  this  charge  and  this  was  all 
that  was  necessary  for  plaintiff  to  charge  and 
prove  in  order  to  make  a  prima  facie  case 
against  defendant  •  •  •  The  other  allega- 
tions of  tiie  petition  charging  that  the  train 
*u  cansed  to  move  forward  with  a  violent  and 


sadden  jerk,  lurch  and  bound  were  unnecessary 
allegations,  and  we  can  see  no  reason  why  plain- 
tiff, by  reason  of  having  made  these  allegations 
when  they  were  entirely  unnecessary,  should  be 
required  to  prove  them  before  making  a  case 
sufficient  to  go  to  the  jury  when  to  prove  the 
j  other  allegation  was  of  itself  sufficient." 

We  think  that  what  is  said  in  these  cases 
very  applicable  to  the  case  at  bar.    The  real 
J  point  here  to  be  determined  was  whether  the 
I  plaintiff  had  been  allowed  a  reasonable  time 
in  which  to  alight  from  the  train.    That  was 
I  submitted  to  the  Jury  and  If  that  was  found 
for  plaintiff,  whether  or  not  the  other  aver- 
ments In  her  petition  or  even  Included  In 
instructions  were  met   by   substantial   evi- 
dence, Is  Immaterial. 

In  an  instruction,  given  at  the  Instance  of 
plaintiff,  the  court  told  the  Jury  that  If  they 
believed  and  found  from  the  evidence  that 
plaintiff  was  a  passenger  on  the  defendant's 
train,  having  paid  her  fare, 
"then  in  that  event  it  was  the  du^  of  defend- 
ant to  exercise  the  highest  practical  care  to 
carry  plaintiff  safely  to  her  destination,  and  it 
was  the  duty  of  defendant's  aeents  and  servants 
to  stop  the  train  at  plaintiff's  destination  a 
reasonable  time  to  allow  plaintiff,  by  the  ex- 
ercise of  ordinary  care,  to  alight  from  said 
train  in  safety  before  it  was  started;  and  in 
ascertaining  what  would  be  a  reasonable  time, 
the  ^ury  should  consider  plaintiff's  age,  sex, 
physical  condition  and  all  the  facts  and  circum- 
Btauces  bearing  upon  the  question ;  and  if  the 
defendant's  agents  and  servants  started  said 
train  while  plaintiff  was  proceeding,  in  the  ex- 
ercise of  ordinary  care,  to  alight  from  said 
train,  and  before  she  had  a  reasonable  time  to 
alight  therefrom  in  safety,  then  such  starting 
of  said  train  was  an  act  of  negligence  on  the 
part  of  defendant  and  a  breach  of  its  duty  to 
idaintiff  as  a  paasenger  on  its  toad." 

No  objection  is  made  before  us  to  this  in- 
struction, and  this,  on  the  authority  of  the 
cases  cited  above  covered  the  real  point  in 
the  case  and  upon  the  determination  of 
which  the  case  hinged. 

On  the  part  of  defendant  the  court  gave 
an  Instruction  covering  this  same  proposition 
from  defendant's  standpoint  and,  as  we 
think,  as  favorable,  indeed  more  favorable, 
than  defendant  was  entitled  to.  We  see  no 
reversible  error  In  giving  the  instruction  on 
which  error  is  here  assigned. 

[6]  The  third  error  assigned  is  to  the  re- 
fusal of  the  court  to  give  an  instruction  ask- 
ed by  defendant,  to  the  effect  that  it  the 
Jury  believed  from  the  evidence 
"that  the  train  on  which  plaintiff  waa  a  pas- 
senger stopped  at  the  depot  platform  at  the 
station  of  Uorine  a  reasonable  length  of  time 
for  plaintiff  to  alight,  and  while  she  was  on  the 
steps  of  the  car  in  the  act  of  alighting  there- 
from, the  train  started  and  moved  slowly,  and 
did  not  start  with  a  sudden  jerk  and  bound, 
and  she  was  by  reason  of  such  starting  caused 
to  fall  from  the  same  upon  the  station  platform, 
and  was  injured,  then  under  the  issues  in  this 
cause  she  cannot  recover,  and  your  verdict  must 
be  for  the  defendant" 

It  Is  argued  that  this  instruction  was  In- 
tended to  meet  the  negligence  pleaded  in  the 
petition,  and  the  case  as  made  by  the  evi- 
dence and  that  if  It  was  proper  to  give  the 
Instruction  for  plaintiff  which  we  have  be- 
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fore  gnoted,  then  this  instruction  should  have 
been  given. 

We  think  that  this  Instruction  asked  by  de- 
fendant was  properly  refused.  It  is  suffl- 
cient  to  aay  of  it  that  it  attempted  to  nar- 
row the  Issue  down  to  the  fact  of  the  starting 
of  the  train,  the  effect  of  the  instruction  be- 
ing that  if  it  had  not  been  proven  that  the 
train  started  with  a  sudden  Jerk  and  bound, 
plaintiff  could  not  recover.  As  we  have  said, 
that  is  not  the  point  in  issue  In  this  case. 
The  effect  of  this  instruction  would  have 
been  to  narrow  the  issue  to  the  fact  of  a 
start  with  "a  sudden  jerk  and  bound,"  and  to 
eliminate  the  real  Issue  which,  as  we  have 
stated  is:  Was  this  train  started  before  a 
reasonable  time  had  been  allowed  plaintiff  to 
alight?  If  it  was  so  started,  the  manner  of 
its  starting,  whether  slow  or  fast,  suddenly 
and  with  a  jerk,  or  smoothly,  is  utterly  im- 
material.   Klrby  v.  Railroad,  supra. 

[7]  The  fourth  error  assigned  is  to  the  ad- 
mission of  testimony  that  no  step  box  was 
placed  at  the  steps  when  plalntUt  was  at- 
tempting to  alight  from  the  train.  It  is  true 
that  in  Young  v.  Missouri  Pacific  Ry.  Co.,  9& 
Mo.  App.  267,  loc.  dt.  274,  it  is  said  that 
there  is  no  law  requiring  the  defendant  to 
furnish  portable  steps  for  the  use  of  its 
passengers  in  entering  or  leaving  any  of  its 
cars.  We  do  not  think,  however,  that  the  ad- 
mission of  this  testimony  was  reversible  er- 
ror, particularly  as  it  appeared,  on  defend- 
ant's own  evidence,  that  in  point  of  fact  this 
step  box  had  been  placed  in  front  and  below 
the  steps  by  the  porter  when  the  train  first 
stopped,  and  that  he  had  removed  it  when 
he  went  forward  to  assist  In  loading  express 
matter  on  the  cac  So  beyond  question  there 
was  no  step  there  at  the  time  plaintiff  was 
attempting  to  alight  No  instructions  given 
in  the  case  make  the  absence  of  thl»  step  a 
ground  of  liability. 

[8]  The  fifth  point  made  is  that  the  court 
erred  in  excluding  a  written  statement  said 
to  have  been  made  by  plaintiff  to  defendant's 
claim  agent  It  appears  that  a  claim  agent 
of  defendant  called  on  plaintiff  after  she  was 
Injured  and  wrote  out  what  she  said  of  Its 
happening.  Asking  plaintiff  to  sign  it,  she 
refused  because  her  attorney  bad  advised 
her  to  sign  no  papers  In  the  case.  The  only 
authorities  cited  In  support  of  this  offer  by 
learned  counsel  for  appellant  are  Klrkwood 
Gymnasium  &  Armory  Hall  Ass'n  v.  Van 
Ness,  61  Mo.  App.  361,  loc.  clt  363,  and  Erwln 
V.  Kansas  City,  Fort  Scott  &  Memphis  Ry. 
Co.,  94  Mo.  App.  289,  loc.  dt  297,  68  S.  W. 
88.  We  are  unable  to  find  any  support  for 
counsel's  proposition  in  either  of  these  cases. 
The  claim  agent  who  wrote  out  this  state- 
ment was  a  witness  on  the  stand  and  gave 
his  account  of  his  conversation  with  plain- 
tiff, so  that  was  before  the  jury.  The  paper 
was  not  needed  or  used  as  a  matter  of  re- 
freshing the  memory  of  the  witnesses.  At 
most,  it  was  a  corroboration  by  the  witnes.s 


of  his  own  testimony,  made  ont  by  himself, 
not  signed  by  plaintiff  and  hence  properly 
excluded. 

[I]  The  sixth  and  final  point  is  that  the 
verdict  is  excessive.  It  was  for  $3,500.  It 
Is  true,  as  said  by  our  Supreme  Court  hi 
Hurt  V.  St  Louis,  I.  Mt  &  S.  Ry.  Co.,  94  Mo. 
255,  loc.  dt  265,  7  S.  W.  1,  4  Am.  St  Rep. 
374,  that  in  cases  of  this  kind,  where  there 
are  no  drcumstances  of  aggravation, 
"the  law  will  confine  the  recovery  to  compensa- 
tory damagres,  and  will  not  allow  those  wbidi 
are  punitive  in  their  nature." 

When  we  consider  the  evidence  in  this  case 
as  to  the  age  of  the  plaintiff,  the  extent  of 
her  Injury,  the  time  which  she  has  suffered  nnd 
the  time  that  she  necessarily  must  continue 
to  feel  the  effects  of  it,  although  it  may  be 
true  that  in  the  course  of  time  those  effects 
will  have  worn  off,  and  although  the  injury 
may  not  be  In  that  sense  permanent  in  its 
character,  we  are  not  prepared  to  say  that  the 
amount  of  the  verdict  is  so  excessive  as  to 
indicate  prejudice  or  passion  on  the  part  of 
the  jury.  The  matter  of  the  estimation  of 
damages  in  cases  of  this  character  is  so  en- 
tirely within  the  discretion  of  the  jury,  in 
the  first  instance,  then  by  the  trial  court, 
that  we,  as  an  appellate  tribunal,  do  not 
feel  warranted  in  here  Interfering. 

Finding  no  reversible  error  to  the  prejudice 
of  the  defendant,  the  judgment  of  the  cir- 
cuit court  should  be  and  Is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 

HOSHRIT  T.  LUSK  et  aL    (No.  1440.) 

(Springfield  Court  of  Appeals,  Missouri.    Jom 

4,  1915.    Rehearing  Denied  June  24,  1915.) 

1.  Masteb  and  Sebvant  <3=28(^-«AcnoN  TO" 
INJCBY— Question  fob  Jubt— Neolioknce. 

In  a  coach  carpenter's  action  for  personal 
injury  while  engaged  in  running  a  jointer  in 
defendant's  machine  shop,  defendant's  negli- 
gence in  not  exercising  ordinary  care  to  keep 
thp  jointer,  its  knives,  and  the  table  in  reason- 
able repair  or  condition  for  work,  and  in  not  ex- 
ercising ordinary  care  to  furnish  braces  or  at- 
tiichments  to  hold  the  board  in  position  when 
being  run  over  the  jointer,  held  matters  for  the 

I  Ed.  Note.— For  other  cases,  see  Master  and 
Sorvant  C<'nt  Dig.  »  1001,  1006,  1008.  1010- 
101.5,  1017-10.*?3.  1036-1()42,  1(144,  1046-1(»0: 
Dec.  Dis.  <2=286.1 

2.  'Masteb  and  Sebvant  ®=»2S!>— Action  fob 
Injuet— Question  fob  Jubt— Contbibu- 
TOBT  Negligence. 

Evidence  in  such  action  hM  to  make  plain- 
tiff's contributory  negligence  in  placikg  the 
board  over  and  letting  it  come  down  on  the 
knives,  instead  of  placing  it  flat  on  the  table 
and  pushing  it  towards  the  knives,  a  question 
for  the  jury. 

[Ed.  Note.— For  other  caaeB,  see  Master  and 
Servant,  Cent  Dig.  ij  1089,  lOQO,  1092-1132; 
Dec.  Dig.  <8=289.J 

3.  Masteb  and  Sebvakt  «=>293— Action  fo« 
Injuet— Instbuctions— Issues  and  Proof. 

In  a  servant's  action  for  injury  while  oper- 
ating a  jointer  in  defendant's  machine  shop,  tlie 
alleged  negligence  being  In  permitting  the  tables 
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to  become  unbalanced  and  lower  near  the  head 
of  the  jointer,  where  the  proof  was  that  the 
table  should  have  been  balanced  and  level,  but 
that  it  tilted  lower  and  wabbled  near  the  head 
of  the  revolving  knives,  an  instruction  for  plain- 
tiff, submitting  the  defendant's  negligence  in 
failing  to  exercise  ordinary  care  to  keep  its  ta- 
bles balanced  and  level  so  as  not  to  wabble  or 
tip  when  being  used,  was  within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §§  114&-1158.  1158-1180; 
Dec.  Dig.  <S=s>293.J 

4.  Master   and    Sebvant    «=3226— 'Absuup- 

TiON  OF  Risk— Mabtee'b  Neouoence. 
A    servant   never   assumes   the   risk  occa- 
sioned by  the  master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  650-667;  Dec.  Dig.  «=» 
2-.'6.] 
6.  Masteb  and  Sebvant  #=>234r-ConTBiBt;- 

TOBY  Negligence—  Known  Risk. 

A  servant,  knowing  of  defects  due  to  the 
master's  negligence  and  appreciating  the  dan- 
gers arising  therefrom,  is  guilty  of  contributory 
negligence  precluding  recovery  only  when  the 
danger  is  so  obvious  and  glaring  that  an  ordi- 
narily prudent  man  would  not  undertake  the 
werk  in  the  face  of  sach  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |(  6S4-686,  70&-709;  Dec 
Dig.  (8=.234.] 

6.  Masteb    and    Sbbtant    «=»204— Abbuicp- 
noN    or    Risk— State    Coubtb— Enfoecb- 

MENT   OF  FEDBRAI.   STATIJTE. 

The  courts  of  Missouri,  even  in  cases  aris- 
ing under  and  governed  by  the  federal  act  (Act 
AprU  22,  1908,  c  149.  35  Stat.  65  [U.  S. 
Comp.  St.  1913j  If  8657-8665]),  relating  to 
employers'  liability  when  engageid  in  interstate 
commerce  are  not  bound  to  apply  the  rale  as 
to  the  assumption  of  risk  established  by  the 
federal  courts,  but  may  apply  their  own  rules 
of  law  as  to  the  assumption  of  risk. 

[Ed.  Note. — ITor  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sf  544-546;  Dec.  Dig. 
«=>204J 

7.  Mastbb  and  Sebvant  «s»101,  102— Satx 

Place  ob  Applianoes— Cabe. 

A  master  is  not  required  to  furnish  the 
safest  or  best  appliances,  and  is  not  charged 
with  negligence  on  a  mere  showing  that  a  safer 
appliance  might  have  been  furnished,  but  an 
instrumentality  furnished,  and  reasonably  safe 
for  the  purpose  and  in  the  manner  intended  to 
be  used,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  135,  171,  174,  178-184, 
192;    I>ec.  Dig.  «=»101,  102.] 

8.  Masteb  and  Sebvant  «=a270— Pbbsonai. 
Injuby — Evidence— Safe  Applianoe. 

Evidence  tending  to  show  that  a  safer  in- 
strumentality might  have  been  used  is  admissi- 
ble upon  the  question  whether  the  one  actually 
naed  was  reasonably  safe,  but  evidence  to  set 
up  as  a  standard  of  negligence  the  fact  that  a 
safer  instrumentality  could  have  been  furnished 
is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SI  913-927,  932 ;  Dec  Dig. 
«=»2707l 

9.  Mabtkb  and  Sbbtant  €=>270— Pebsonai. 
Irjitbt — Evidence— Safb  Appliance. 

In  a  servant's  action  for  personal  injury 
while  operating  a  jointer  in  a  machine  shop, 
alleging  defendant's  negligence  in  not  keeping 
the  jointer,  its  knives  and  tables,  in  reasonably 
safe  condition  for  work  thereon,  evidence  for 
plaintiff  that  there  was  another  jointer,  in  the 
shops,  -which,  in  so  far  as  it  bore  directly  on  the 
safety  of  tfae  two  machines,  referred  only  to  the 
minor  defect  of  too  large  a  space  between  the  end 


of  the  table  and  the  knives  relating  to  a  defec- 
tive construction,  and  not  to  negligence  in  per- 
mitting the  machine  to  be  out  of  repair,  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  913-927,  932 ;  Dec.  Dig. 
<S=9270.] 

10.  Damaoeb  «=>132— E<xces8ITE  Dahaoes— 

Loss  OF  Fingkbs. 

A  verdict  of  $10,000  for  the  loss  of  the 
ends  of  the  four  fingers  of  his  left  hand  at  or 
near  the  second  joint,  attended  with  the  usual 
and  necessary  suffering  and  bodily  impairment, 
necessitating  plaintiff,  a  man  in  middle  life 
and  earning  $75  to  $80  per  month,  to  change 
his  occupation,  voluntarily  reduced  to  $7,500,  as 
to  any  amount  above  $6,000,  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  375^-385,  396;  Dec  Dig.  <8=»l52J 

Appeal  from  Circuit  Court,  Lawrence 
County ;  Carr  McNatt,  Jndg& 

Action  by  Max  Hosbelt  against  James  W. 
liUsk  and  others,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad  Company.  3nde- 
ment  tor  plaintifr,  and  defendants  appeal. 
Affirmed  on  conditions. 

By  this  snit  plaintiff  sought  to  recover 
damages  on  account  of  the  loss  of  four  fin- 
gers on  his  left  hand  while  engaged  In  oper- 
ating a  "Jointer"  In  the  machine  shops  of  the 
defendants  at  Springfield,  Mo.  The  case  was 
tried  in  the  Lawrence  county  circuit  court, 
resulting  in  a  verdict  for  plaintiff  for  $10,- 
000.  On  the  day  the  verdict  was  returned, 
defendants  filed  a  motion  for  new  trial,  ost 
signing  as  one  of  the  grounds  that  the  ver- 
dict is  excessive,  and  the  plaintiff  voluntarily 
remitted  $2,500,  and  the  court  entered  Judg- 
ment for  $7,500.  The  defendants  have  ap- 
pealed. 

Plaintiff  was  employed  as  a  coach  carpoi- 
ter.  In  repairing  a  steel  baggage  ear  he  de- 
sired to  use  sufficient  boards  32  inches  long 
and  1  Inch  thick  to  cover  a  space  7  feet  by 
32  Inches.  He  ordered  this  material  fr<Hn 
the  foreman  of  the  millroom.  The  material 
was  got  out  in  the  millroom  and  delivered  to 
plaintiff  at  the  coach  department  When  h» 
came  to  fit  the  boards  to  this  space  he  dis- 
covered that  a  post  was  sprung  out  abont 
one-sixteenth  of  an  Inch,  and  in  order  to 
make  the  boards  fit  it  was  necessary  to  cut 
or  "Joint  off"  of  one  end  of  them  one-six- 
teenth of  an  Inch  for  a  distance  of  six  inch- 
es. Plaintiff,  with  his  helper,  carried  the 
boards  from  the  carpenter  department  Into 
the  millroom.  The  plaintiff  adjusted  the 
machine,  called  a  "Jointer,"  to  cut  approxi- 
mately to  this  depth,  and  while  attempting 
to  joint  off  the  one-sixteenth  of  an  Inch  from 
the  first  board  it  was  knocked  out  of  his 
hand  by  the  action  of  the  knives  thereon, 
and  bis  fingers  were  caught  by  the  knives 
and  cut  off.  This  Jointer  is  a  machine  com- 
posed of  two  metaH  tables  known  as  the  front 
table  and  the  back  table.  These  two  tables, 
each  about  10  inches  wide  and  3  or  4  feet 
long,  form  a  continuous  table,  except  there  is 
a  space  of  some  3  to  5  Inches  between  them, 
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wherein  revolves  the  "head,"  which  Is  a 
cylinder  slightly  longer  than  the  width  of  the 
table,  with  four  knlres  attached  to  it,  and 
which  revolves  very  rapidly,  something  over 
3,000  revolutions  to  the  minute.  The  ma- 
chine, or  head,  is  operated  by  power  sup- 
plied by  a  long  belt,  causing  considerable 
vibration  during  its  operation.  In  operating 
this  machine  the  front  table  is  adjusted 
slightly  lower  than  the  circle  of  the  knives, 
while  the  back  table  is  on  a  level  therewith. 
The  difference  in  height  between  the  front 
and  back  tables  is  the  amount  to  be  cut  or 
Jointed  off  the  board.  The  operator  stands 
at  the  front  table,  places  the  board  flat  there- 
on, and  with  his  left  hand  pressing  down  on 
the  board  near  the  end  next  to  the  revolving 
knives  or  head,  he  pushes  or  slides  the  board 
forward  with  his  right  hand  until  it  engages 
the  knives  which  revolve  towards  him  and, 
by  further  sliding  it  forward,  cuts  the  re- 
quired distance.  A  cut  of  a  machine  similar 
to  this  one  and  its  general  method  of  oper- 
ation and  construction  will  be  fonnd  In  Col- 
linsworth  v.  Zinc  &  Chemical  Co.,  260  Mo. 
692,  698,  169  S.  W.  50.  What  is  there  term- 
ed the  knife  block  is  here  termed  the  head, 
but  the  head  of  this  machine  Is  round  in- 
stead of  square,  and  has  four  knives  attach- 
ed instead  of  two.  The  manner  of  plaintiff's 
injury  is  alleged  in  the  petition  to  be  that, 
In  order  to  Joint  about  one-sI.x.teenth  of  an 
inch  off  of  the  end  of  said  boards,  It  became 
necessary,  as  was  the  custom,  for  plaintiff 
to  go  into  the  millroom  to  the  Jointer  fur- 
nished for  such  work  to  be  performed  by 
plaintiff  and  other  co-workers  in  and  about 
said  shops ;  that  plaintiff,  in  the  exercise  of 
ordinary  care,  undertook  to  run  one  end  of 
the  board  to  be  Jointed  over  said  revolving 
knives,  in  order  to  cut  off  about  one-sixteenth 
part  of  an  inch,  and  in  doing  so  plaintiff  plac- 
ed his  left  band  on  the  end  towards  the  re- 
volving knives  and  his  right  hand  back  at 
the  end  of  said  board  and  pushed  said  board 
up  slowly  on  said  table  towards  the  revolv- 
ing knives ;  that,  on  account  of  the  defective 
condition  of  the  table  and  the  knives,  said 
board,  as  soon  as  it  came  in  contact  with 
said  revolving  knives,  was  suddenly  kicked 
bade  from  under  plaintiff's  left  hand,  and 
such  band  was  thrown  on  the  revolving 
knives,  and  all  the  four  fingers  thereof  were 
cut  off. 

The  specifications  of  negligence  alleged  In 
the  petition  on  which  the  case  went  to  the 
Jury  are: 

"In  failing  to  exercise  ordinary  care  to  keep 
said  jointer,  its  knives  and  tables,  in  reasonably 
safe  repair  for  plaintiff  to  work  thereon.  In 
negligently  permitting  the  tables  to  become  un- 
balanced and  lower  near  the  head  of  said 
Jointer.  In  failing  to  exercise  ordinary  care  to 
furnish  braces  or  supports  or  attachments  on 
said  jointer  to  bold  the  board  in  positioD  when 
being  run  over  said  Jointer." 

There  are  other  spedflcations  of  negligence 
in  the  petition  to  which  some  of  the  evi- 
dence related,  but  which  were  abandoned  by 


plaintiff  when  submitting  the  case  to  the 
Jury.  The  answer  was  a  general  denial,  cou- 
pled with  three  special  defenses:  (1)  Con- 
tributory negligence  in  one  specified  particu- 
lar, "by  allowing  said  board  to  come  down 
upon  the  top  of  the  knives  instead  of  placing 
it  upon  the  table  and  pushing  it  toward  the 
knives";  (2)  contributory  negligence,  due  to 
the  fact  that  "plainUff  voluntarUy  left  the 
coach  department  •  •  •  and  attempted 
to  work  upon  the  Jointing  machine  in  the 
millroom,  which  was  outside  of  the  scope  of 
plaintiff's  employment,  and  which  was  not  a 
part  of  plaintiff's  duties  •  •  •  and  which 
work  plaintiff  could  have  had  performed  by 
an  employe  of  defendants  in  the  millroom," 
and  plaintiff  "was  a  volunteer  and  not  en- 
gaged in  the  scope  of  his  employment" ;  and 
(3)  assumption  of  risk,  on  the  ground  that  bis 
injuries  were  due  to  the  "usual  and  ordi- 
nary risks  of  the  business." 

The  plaintiff  thus  described  the  manner  of 
receiving  his  injury:  That  after  he  had  pro- 
cured from  the  mill  department  the  boards 
necessary  to  make  the  repairs  on  the  car  on 
which  he  was  working,  he  and  his  helper 
took  the  same  to  the  Jointer  in  the  mill  de- 
partment After  adjusting  and  starting  the 
Jointer  he  then  turned  around  and  picked  up 
one  of  the  boards  and  laid  it  down  flat  on 
the  table  which  he  had  adjusted,  and  with 
his  left  hand  placed  near  the  forward  end 
of  the  board,  and  with  his  right  hand  at  the 
back  end,  plaintiff  begans  to  pnsh  the  board 
over  said  table  towards  the  revolving  knives 
attached  to  the  cylinder-like  head,  in  order 
to  cut  or  Joint  off  the  underside  of  the  end 
of  the  board  about  one-si-^teenth  of  an  inch ; 
that  the  board  was  tn  this  manner  pushed  up 
to  the  knives,  and,  when  plaintiff  thought 
the  board  was  at  a  place  where  the  knives 
should  be  cutting,  the  end  of  the  board  was 
apparently  passing  over  the  knives  without 
taking  hold,  and  plaintiff  bore  down  upon 
the  front  end  of  this  board  in  order  to  get 
the  knives  to  cut,  and  as  he  did  so  the  table 
gave  down,  "tilted  or  rocked,"  and  the  board 
suddenly  struck  the  revolving  knives  and  was 
suddenly  kicked  backward  from  under  plain- 
tiff's left  hand,  and  his  flngers  were  caught 
and  cut  off  by  the  revolving  knives. 

It  appears  that  this  machine  was  not  used 
regularly  by  any  one,  but  was  used  by  the 
coach  carpenters  and  other  employes  to  do 
short  Jobs  as  the  occasion  might  require. 
The  plaintiff  had  used  it  frequently,  but  not 
regularly,  for  some  three  or  four  years^  and 
other  workmen  in  his  line  were  frequently 
using  it  under  the  eye  of  the  master.  It  was 
no  part  of  plaintiff's  duty  to  keep  this  ma- 
chine in  repair,  or  to  see  that  It  was  in  good 
working  order,  other  than  to  use  ordinary 
care  for  his  own  safety.  He  says  that  when 
he  first  began  using  it  he  told  his  for^nan 
that  he  did  not  understand  working  it,  and 
did  not  think  it  was  very  safe ;  that  he  ask- 
ed to  have  some  one  else  do  for  him  the  work 
necessary  to  be  done  on  this  machine,  but 
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was  told  that  tbe  men  In  bis  line  of  work 
did  their  own  Jointing,  and  that  he  could 
operate  the  machine  as  well  as  the  others. 
There  is  no  serious  contention  but  that  the 
evidence  fully  justified  the  finding  that  the 
plalntltf  was  allowed  and  expected,  and  that 
It  was  within  the  scope  of  his  employment, 
to  use  this  machine  as  occasion  might  require 
even  If,  on  his  refusal  to  operate  the  same, 
another  workman  might  have  been  supplied 
to  do  it  for  him. 

There  is  evidence,  not  only  of  the  plaintiff, 
but  of  other  witnesses,  that  the  table  on 
which  the  board  rested  while  being  pushed 
to  and  over  the  revolving  knives  was  not 
rigid,  but  had  become  loose  on  its  bearings 
so  that  It  "tilted  or  wabbled."  One  witness 
said  it  was  "loose  and  wabbly"  at  the  end  on 
which  the  operator  would  place  the  board; 
it  would  work  up  and  down  by  applying  a 
force  of  from  10  to  30  pounds;  "it  rocked 
like."  This  witness  did  not  think  it  would 
wabble  or  rock  by  pressing  down  on  the 
board  near  the  knives  "unless  it  was  some- 
thing heavy,"  although  he  had  never  tested 
it  that  way.  The  plaintiff  said  he  had  no- 
ticed that  when  the  table  was  set  to  cut  a 
certain  depth,  it  would  not  stay  set,  but  that 
he  would  have  to  set  it  time  and  again; 
that  he  had  noticed  that  in  passing  a  board 
over  the  knives,  on  bearing  down  on  tbe  last 
end  it  would  cut  deeper.  One  of  defendants' 
witnesses  testified: 

"Aa  tlie  board  would  be  pushed  toward  tbe 
knives,  tlie  knives  revolve  toward  the  board. 
If  it  came  down,  and  tbe  table  would  tilt  some 
and  throw  it  on  the  knives  so  as  to  make  too 
big  a  dip  so  as  to  kick  the  board  out,  it  would 
kick  It  out  in  this  direction.  •  •  •  I  never 
reported  any  dfficulty  on  the  machine  to  the 
foreman  or  any  of  the  headmen.  I  did  not  find 
that  until  after  Mr.  Hosheit  was  hart.  I  went 
back  to  find  out  if  it  would  tilt,  and  found  it 
did." 

Another  witness  said:  "I  lifted  the  bade 
end  and  fonnd  it  had  a  tilt  of  aliout  one- 
eighth  of  an  inch."  There  was  other  evidence 
to  this  same  effect.  All  the  witnesses  agree, 
and  it  is  not  seriously  contested,  that  if  when 
the  board  was  over  or  slightly  on  the  knives 
tbe  table  on  which  It  rested  suddenly  went 
down  an  eighth  of  an  inch  or  less,  the  knives, 
by  striking  tbe  wood  deeper,  would  have  a 
tendency  to  throw  the  board  from  under  the 
hand  bearing  down  on  It,  resulting  in  great 
danger  to  the  hand. 

Tbe  board  which  plaintiff  was  jointing  at 
tbe  time  of  his  injury  has  been  preserved, 
and  is  before  this  court  Its  physical  ap- 
pearance shows  that  the  knives  did  not  be- 
gin cutting  at  tbe  end  of  the  board,  as  they 
sbould,  but  cut  rather  deep  and  somewhat 
irregular  grooves,  beginning  a  fourth  of  an 
Incb  or  more  from  the  end.  Tbe  markings 
on  tbe  board  jxisitively  show  that  the  board 
came  down  on  the  knives  from  above  and 
ever  them  rather  than  having  the  end  push- 
ed against  them.  The  appearance  of  the 
board  would  support  plaintiff's  theory  that 
wben  the  board  was  shoved  to  and  slightly 


over  the  knives,  his  pressure  down  on  it 
caused  the  table  to  tilt  down  at  that  end, 
and  let  the  board  down  on  the  knives;  or 
it  would  support  defendants'  theory — 
"that  plaintiff  negligently  placed  the  board 
which  he  was  endeavorins  to  Joint  on  said  ma- 
chine, by  allowing  said  board  to  come  down 
upon  tbe  top  of  the  knives  instead  of  placing  it 
upon  the  table  and  pushing  it  forward  toward 
the  knives." 

Plaintiff  positively  denied  his  negligence  in 
thus  handling  the  board,  and  the  jury  believ- 
ed his  theory. 

The  evidence  shows,  without  contradiction, 
that  the  jointer  in  question  as  originally  con- 
structed was  provided  with  certain  clamps 
and  springs  for  holding  the  boards  in  place 
on  the  table  without  using  the  hand  to  press 
down  on  same,  but  that  this  appliance  had 
long  since  been  discarded  and  was  not  in  use 
at  the  time  of  this  injury.  As  one  witness 
said: 

"They  have  springs  to  hold  the  board  down 
so  you  won't  have  to  put  your  hand  on  the 
board,  but  they  are  not  in  use  and  have  not 
been.'' 

Another  defect  sustained  by  the  evidence  is 
that  there  was  too  much  space  between  the 
end  of  the  table  on  which  tlie  board  was 
pushed  and  the  revolving  knives;  that  this 
caused  unusual  vibrations,  and  was  a  source 
of  danger  to  the  operator  in  holding  and 
guiding  the  l>oard. 

W.  F.  Evans,  of  St  Louis,  and  Mann,  Todd 
&  Mann,  of  Springfield,  for  appellants.  Field- 
ing P.  Sizer,  of  Monett,  for  respondent. 

STTTRGIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  foregoing  statement  of  the 
facts  and  evidence  disposes  of  defendants' 
contention  that  a  demurrer  should  have  been 
sustained  to  the  evidence.  There  is  ample 
evidence  to  sustain  either  ground  of  negli- 
gence submitted  to  the  jury  in  plalntlflTs 
instructions,  to  wit: 

"First,  whether  or  not  defendants  exercised 
ordinary  care  to  keep  said  jointer,  its  knives  and 
table,  in  reasonably  safe  repair  or  condition  for 
plaintiff  to  perform  his  work  thereon;  second, 
whether  or  not  defendants  exercised  ordinary 
care  to  furnish  braces,  or  supports  or  attach- 
ments on  said  jointer  to  hold  the  board  in  posi- 
tion when  being  run  over  said  jointer." 

Tbe  defects  in  the  machine. thus  shown  to 
have  existed  are  clearly  the  result  of  negU- 
genoe  of  tbe  master.  These  are  not  defects 
which  inhere  in  the  machine  from  its  con- 
struction and  intended  manner  of  use.  Tbey 
are  defects  due  to  the  failure  to  repair  the 
machine  and  keep  it  operating  In  the  manner 
it  was  Intended. 

[2]  The  evidence  does  not  show  conclusive- 
ly that  the  plaintiff  received  his  injury  from 
his  own  act  in  placing  the  board  over  and 
letting  it  come  down  on  the  knives,  instead 
of  placing  it  flat  on  the  table  and  pushing  it 
towards  such  knives.  Such  cases  as  Smelser 
V.  BaUroad  (Sup.)  170  S.  W.  1124,  and  Sex- 
ton V.  Railroad,  245  Mo.  254,  149  S.  W.  21, 
are  not  applicable  to  the  facts  here. 

[S]  All  of  the  defendants'  Instructioua  were 
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given,  and  It  complains  only  ot  Instmctlon 
numbered  2,  given  for  plaintiff,  In  that  It  sub- 
mits to  the  jury  the  spedflc  ground  of  neg- 
ligence that  It  failed  "to  exercise  ordinary 
care  to  keep  its  table  balanced  and  level  so 
as  not  to  wabble  or  tip  when  being  used." 
The  ground  of  objection  Is  that  this  instruc- 
tion thereby  submits  a  ground  of  negligence 
not  covered  by  the  petition.  If  so,  the  error 
is  fatal.  Schumacher  v.  Breweries  Co.,  247 
Alo.  141,  162,  152  S.  W.  13;  Black  v.  Railroad, 
217  Mo.  672,  6S5,  117  S.  W.  1142;  Allen  v. 
guercus  i^umber  Co.,  1S2  Mo.  App.  280,  168 
S.  W.  794.  In  determining  this  point,  how- 
ever, substance  and  not  form  can  be  con- 
sidered. The  same  defect  or  act  of  negli- 
gence may  be  described  or  defined  by  the  use 
of  different  words  or  forms  of  expression.  It 
is  significant  in  this  connection  that  no  com- 
plaint is  made  that  the  ij^stractlon  does  not 
follow  the  proof  made,  yet  no  objection  was 
made  to  the  evidence  as  proving  a  ground  of 
negligence  not  alleged.  An  amendment  might 
then  have  been  made  if  necessary.  The  pe- 
tition designates  the  act  of  negligence  in 
these  words:  "In  negligently  permitting  the 
tables  to  become  unbalanced  and  lower  near 
the  head  of  said  jointer."  The  proof  shows 
that  this  table  should  have  been  kept  balanc- 
ed and  level ;  that  instead  of  being  so  kept 
it  became  unbalanced,  so  that  it  tilted  or  be- 
came lower  near  the  head  or  revolving  knives, 
or,  as  the  witnesses  said,  "wabbled."  When 
substance  is  regarded,  we  think  that  both 
the  petition  and  instruction  sufiiclently  desig- 
nated the  real  defects  in  the  machine,  and 
that  defendants  were  not  misled.  One,  if 
not  the  only,  purpose  of  a  petition  is  to  in- 
form the  defendant  of  the  facts  which  con- 
stitute the  cause  of  action  in  such  definite 
and  precise  terms  that  defendant  will  know 
what  facts  plaintiff  will  prove  in  order 
that  he  may  prepare  to  meet  the  same.  Test- 
ed by  this  rule  the  allegations  of  negligence 
as  to  the  condition  of  this  table  are  sufficient 
to  warrant  the  proof  made  and  the  instruc- 
tion given. 

The  defendant  offered  to  prove  that  the 
baggage  car  on  which  plaintiff  was  doing 
this  repair  work  was  one  which  had  been  and 
was  intended  to  be  used  in  interstate  com- 
merce. The  court  excluded  the  evidence  be- 
cause no  such  Issue  was  made  by  the  plead- 
ings. We  need  not  discuss  this  question  of 
pleading.  The  purpose  of  introducing  the 
evidence  was  to  lay  a  foundation  for  invok- 
ing the  rule  as  to  the  assumption  of  risk, 
adhered  to  by  the  federal  courts  In  interpret- 
ing and  applying  the  federal  Employers'  Lia- 
bility Act,  to  the  effect  that  a  servant  as- 
sumes, not  only  the  risks  usual  and  ordinarily 
connected  with  his  employment,  but  also  such 
dangers  as  arise  from  defects  due  to  the 
master's  negligence,  where  the  servant  both 
knows  of  the  defects  and  that  same  endangers 
his  safety.  GUa  Valley,  G.  &  N.  Ry.  Co.  v. 
Hall,  232  n.  S.  94,  101,  34  Sup.  Ct  229,  58 
U  Bd.  521,  624.    The  rule  is  expressed  in 


Seaboard  A.  I*  Ry.  Co.  r.  Hortxm,  233  V.  8. 
492,  503,  34  Sup.  a.  635,  58  L.  Ed.  1062, 
1070,  in  this  language: 

"But  risks  of  another  sort,  not  naturally  in- 
cident to  the  occupation,  may  arise  out  of  the 
failure  of  the  employer  to  exercise  due  care 
with  respect  to  providing  a  safe  place  of  work 
and  suitable  and  safe  appliances  for  the  work. 
These  the  employ^  is  not  treated  as  assuming 
until  he  becomes  aware  of  the  defect  or  disre- 
pair and  of  the  risk  arising  from  it,  unless  de- 
tect and  risk  alike  are  so  obvious  that  an  or- 
dinarily prudent  person  under  the  circumstanc- 
es womd  have  observed  and  appreciated  them." 

[4,  5]  The  law  as  to  assumption  of  risk,  as 
firmly  established  in  this  state,  is  that  the 
servant  never  assumes  a  risk  occasioned  by 
the  negligence  of  the  master  (Curtis  v.  Mc- 
Nalr,'l73  Mo.  270,  78  S.  W.  167),  and  the 
only  effect  that  the  servant's  knowledge 
of  defects  due  to  the  master's  negUgence  and 
his  appreciation  of  the  dangers  arising  there- 
from has  is  found  under  the  rule  of  contribu- 
tory negligence  that  such  known  and  appre- 
ciated danger  precludes  recovery  <Mily  when 
the  danger  Is  so  obvious  and  glaring  that  an 
ordinarily  prudent  person  would  not  under- 
take the  work  in  the  face  of  such  danger. 

[6]  We  had  occasion  in  Hawkins  v.  St  Ii. 
&  S.  F.  R.  Co.,  174  S.  W.  loc.  clt  133,  to  note 
this  difference  in  the  law  of  assumption  of 
risk  as  adhered  to  in  this  state  and  in  the. 
federal  courts.  We  also  noted,  as  we  do 
now,  that  our  Supreme  Court,  in  Fish  v. 
Railroad  (Sup.)  172  S.  W.  340,  held  that  the 
courts  of  this  state  are  not  bound,  even  in 
cases  arising  under  and  governed  by  the  fed- 
eral act  relating  to  employers'  liability  when 
engaged  in  interstate  commerce,  to  apply  the 
rule  of  law  above  stated  In  regard  to  the  as- 
sumption of  risk  as  established  by  the  fed- 
eral courts.  In  cases  governed  by  the  fteder- 
al  act  we  apply  our  own  rules  of  law  as  to 
assumption  of  risk.  It  makes  no  difference 
in  this  respect,  therefore,  whether  the  plain- 
tiff was,  or  was  not,  an  employe  engaged  in 
work  pertaining  to  interstate  commerce,  and 
the  rejection  of  the  evidence  Is  harmless. 

[T-9]  There  was  evidence  that  there  was 
another  Jointer,  similar  to  the  one  on  which 
plaintiff  was  injured,  in  defendants'  shops 
near  the  one  in  questloa  The  defendants 
predicate  error  on  the  following  questtons 
and  answers  relative  thereto: 

"Q.  Tou  may  state  why  you  didn't  use  it  oft- 
ener  than  you  did?  A.  Well,  we  had  another 
machine  there,  and  of  course  if  I  had  anything 
to  do,  I  wanted  to  do  a  good  job,  and  I  would 
take  it  to  the  other  machine.  Q.  Why  would 
you  do  that?  A.  Because  it  was  a  better  ma- 
chine and  a  perfect  machine  and  did  good 
work." 

The  objections  made  at  the  time  to  these 
questions  are  that  the  same  are  Immaterial 
to  any  issue  in  the  case.  Also,  these  ques- 
tions and  answers: 

•*Q.  Now,  when  you  mill  men  had  this  good 
machine  over  there,  yon  may  state  whether  or 
not  the  shopmen  were  allowed  to  use  it  as  macb 
as  they  were  this  other  one?  A.  Well,  of 
course  there  is  a  point  there.  Tou  see  when 
they  brought  that  machine  there,  that  new  one, 
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the  Oliver,  of  conrse  the  cabinetmcn  wanted 
that;  they  didn't  want  anybody  else  to  run 
that  machine;  they  run  it  principally.  Our 
mill  men  run  it  some,  but  we  did  very  little 
jointing  as  a  rule.  Q.  As  a  matter  of  fact  you 
may  state  whether  or  not  the  company  had  a 
sign  on  this  good  one  that  you  speak  of  not  to 
use  that,  for  the  coach  men  such  as  Rosheit 
not  to  use  it  A.  It  didn't  say  coach  men,  it 
said,  'For  machine  men  only,'  I  think.  A  fel- 
low got  cut  there,  and  they  put  that  notice  up." 

The  objections  to  these  questions  are  a  lit- 
Ue  broader,  and  add  that  the  only  Issue  to  be 
determined  is  as  to  whether   the  machine 
used  by  plalntifC  was  reasomibly  safe  or  had 
the  defects   complained   of.     The   objection 
urged  in  this  court  is  that  the  question  of 
whether  the  particular  machine  here  com- 
plained of  was  reasonably  safe  is  to  be  de- 
termined by  its  actual  condition,  and  not 
by  comparison  with  another  machine  nsed 
for  like  work.     This  evidence  was  elicited 
from  plaintiff's  first  witness,  and  he  seeks, 
with  some  force,  to  Justify  this  evidence  as 
tending  to  show  that  plaintiff  was  allowed  to 
use  the  machine  he  did  use,  and  was  not  a 
volunteer    In    so    doing — an    issue    sharply 
drawn  by  defendants'  answer.     Looking  at 
the  merits  of  the  contention,  there  is  no  doubt 
that  the  master  is  not  required  to  furnish  the 
safest  or  best  appliance,  nor  is  he  to  be 
diarged  with  negligence  on  a  mere  showing 
that  a  safer  appliance  might  have  been  fur- 
nished.   3  Labatt's  Master  &  Servant,  i  931. 
If  the  instrumentality  actually  furnished  is 
reasonably  safe  for  the  purpose  and  in  the 
manner  intended  to  be  used,  then  that  is  suf- 
ficient.   GrattU  ▼.  Railroad,  153  Mo.  380,  403, 
55  S.  W.  108,  48  Lb  B.  A.  399,  77  Am.  St  Kep. 
721 ;    Blundell  v.  Elevator  Mfg.  Co.,  189  Mo. 
552,  88  S.  W.  103.     The  Jury  were  plainly 
Instructed  that  the  law  Is  as  here  stated,  and 
could  not  easily  have  been  misled  on  this 
point.     So  far  as  comparing  the  two  ma- 
chines Is  concerned,  the  evidence  objected' 
to  tends  to  show  that  the  other  machine  was 
a   better  one  and  did  better  work,  rather 
than  that  it  was  a  safer  one.    There  is  lit- 
tle. If  any,  suggestion  in  the  questions  and 
answers   given    that  the   machine   used    by 
plaintiff  was  not  as  safe  as  the  newer  one. 
It  l8  probable  that  the  questions  were  ask- 
ed with  the  view  to  have  the  witnesses  point 
out  some  claimed  defects  in  the  machine  in 
question,  and  that  would  hare  been  proper. 
To  be  reversible  error  the  evidence  elicited 
must  be  so  prejudicial  to  defendants  as  to 
raise  a  probability  that  the  Jury  were  led 
to  believe  that  because  the  new  machine  was 
a  safer  one,  then  the  defendants  were  negli- 
gent In  having  plaintiff  use  the  one  less  safe. 
Tbis  is  not  probable  when  an  instruction  was 
given  that  defendants  were  not  to  be  held 
negligent  for  failure  to  furnish  a  machine 
of  a  particular  type  and  with  the  latest  im- 
provements, but  that  all  the  defendants  were 
re<iuired  to  do  was  to  furnish  a  machine  rea- 
sonably safe.    When  the  witnesses  were  ask- 
ed directly  as  to  the  comparative  safety  of 
tlie  two  maehlnea  the  evidence  was  excluded. 


The  evidence  admitted,  so  far  as  it  bears 
directly  on  the  comparative  safety  between 
the  two  machines,  could  only  have  reference 
to  the  minor  defect  of  having  a  too  large 
space  between  the  end  of  the  table  and  the  re- 
TOIvlDg  bead,  as  that  is  the  only  difference 
shown  In  the  construction  of  the  two  ma- 
chines. The  evidence  had  no  bearing  on  the 
principal  defects,  as  to  the  tilting  downwards 
of  the  table  when  pressure  was  applied  and 
the  using  of  the  machine  without  the  device 
for  holding  the  boards  without  using  the 
hands.  Nothing  is  shown  as  to  the  other 
machine  in  these  respects,  and  such  were 
not  defects  of  construction  and  Intended  use, 
but  of  negligence  In  permitting  the  machine 
to  be  out  of  repair. 

Nor  Is  It  always  Improiter  to  show  that  an- 
other method  of  construction  or  operation  of 
an  instrumentality  in  actual  use  is  practical 
and  avoids  the  dangers  of  the  one  In  questi<Mi 
as  tending  to  show  that  the  one  In  question 
is  not  reasonably  safe.  "A  more  logical,  as 
well  as  a  more  equitable,  rule  would  there- 
fore seem  to  be  this:  That  evidence  tending 
to  show  that  a  safer  Instrumentality  might 
have  been  used  has  an  appreciable  bearing 
upon  the  question  whether  the  one  actually 
used  was  reasonably  safe,  and  may  or  may 
not  be  conclusive,  according  to  the  other 
elements  presented  by  the  case."  3  Labatt's 
Master  &  Servant,  |  932,  page  2515.  There 
are  cases  in  this  state  upholding  this  doc- 
trine. Charlton  v.  Railroad,  200  Mo.  413, 
443,  98  S.  W.  529;  Letanovsky  v.  Shoe  Co., 
157  Mo.  App.  120,  126,  127,  137  S.  W.  321. 
Whether  such  evidence  is  admissible  in  a  par- 
ticular case  may  depend  on  the  facts  and  is- 
sues of  such  particular  case,  and  where  its 
sole  purpose  and  effect  is  to  set  up  as  a 
standard  of  negligence  that  a  safer  instru- 
mentality could  have  been  furnished,  the  evi- 
dence should  be  rejected.  Conway  v.  Railroad, 
24  Mo.  App.  235;  3  Labatt's  Master  &  Serv- 
ant, S  931,  p.  2506.  We  decline  to  reverse 
the  case  on  this  ground.  Objections  were 
made  to  other  evidence,  which  we  have  ex- 
amined and  found  have  a  tendency  to  show 
knowledge  of  the  master  as  to  the  defects 
complained  of;  and,  while  the  answers  are 
too  broad  and  general,  the  questions,  which 
alone  were  objected  to,  are,  as  the  trial  court 
ruled,  not  objectionable. 

[10]  In  the  present  case  plaintiff's  sole  In- 
Jury,  a  severe  one  to  be  sure,  is  that  he  lost 
the  ends  of  the  four  fingers  of  his  left  hand 
at  or  near  the  second  Joint,  attended  with 
the  usual  and  necessary  suffering  and  bodily 
impairment  Incident  to  such  an  injury.  His 
wound  healed  in  the  usual  time  and  manner. 
His  injury  and  suffering  were  Just  such,  and 
no  more,  as  are  usual  and  necessary  in  hav- 
ing his  fingers  suddenly  cut  off  In  the  manner 
mentioned.  The  usefulness  of  his  left  hand 
is  greatly  impaired,  of  course,  necessitating, 
in  all  probability,  a  change  In  occupation  and 
permanent  loss  of  earning  power.    He  is  a 
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man  In  middle  life,  and  was  earning  $75  to 
$80  per  mcxith  at  the  time  of  Us  injury.  He 
promptly  recognized  that  $10,000  was  an  ex- 
cesslve  verdict,  and  voluntarily  reduced  It 
to  $7,500.  Under  the  rulings  of  the  Supreme 
and  other  appellate  courts  of  this  state,  we 
think  the  .amount  of  damages  is  yet  too 
large.  See  cases  cited  In  Sanders  v.  Quercus 
Lumber  Co.,  173  S.  W.  740,  741.  We  have 
concluded  that  $6,000  is  all  that  can  be  al- 
lowed In  this  case.  If  the  plaintiff  will, 
within  10  days,  remit  $1,500  of  the.  amount 
awarded  In  the  Judgment  of  the  trial  court, 
a  Judgment  wUl  be  entered  here  for  $6,000  as 
of  the  date  of  the  original  Judgment,  with  In- 
terest from  that  date.  Otherwise  the  case 
will  be  reversed  and  remanded. 

PARRINGTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  concurs,  except  as  to  the  reduc- 
tion of  the  amount  of  the  verdict 


MARATTA  ▼.  CHAS.  H.  HEER  DRT  GOODS 
00.  (No.  1406.) 

(Springfleld  Court  of  Appeals.    Missouri.    Jome 

4,  1815b    Rehearing  Denied  June 

24.  1916.) 

1.  Mastbh  aitd  Sebvant  «=373  —  Dibohabok 
of  euploticent— coupensadon. 

A  discharge  for  cause  of  an  employ^,  under 
contract  of  employment  for  a  year  for  month- 
ly wages  does  not  prevent  the  employe  from  re- 
covering wages  due  for  the  time  prior  to  the 
discharge,  subject  to  recoupment  for  any  dam- 
ages suffered  by  the  employer  by  the  neglect 
or  unskillfulness  of  the  employ^  or  nonper- 
formance of  services. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  »0-102;  Dec.  Dig.  «=s>73.1 

2.  Master  and   Sebvakt  9=»40— WBONarai. 

DiSCHABQE — BUBDEN    OF  PBOOF. 

An  employer  disdiarging  an  employ^  for 
incompetency  or  inefficiency,  has  the  burden  of 

g roving  the  fact,  while  the  employe  has  the 
urden  of  proving  the  contract  of  employment^ 
entry  on  the  work  covered  thereby,  and  continu- 
ance therein   until  discharge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  47-49;  Dec.  Dig.  «=» 
40.] 

3.  Masteb  and  Sebvant  ®=>43— Wbonofdi, 
DisCHABOE— Evidence. 

Where  an  employe  as  manager  of  the 
dressmaking  department  of  a  dry  goods  store 
for  a  specified  term  at  a  monthly  salary,  always 
insisted  that  she  complied  with  her  contract 
which  stipulated  that  she  was  competent  and 
able  to  manage  the  department  successfully,  and 
refused  at  a.ll  times  to  acquiesce  in  the  employ- 
er's claim  .of  incompetency,  and  denied  that 
customers,  except  as  was  usual  and  ordinary, 
had  made  complaints  or  were  dissatisfied  with 
her  work,  while  the  employer  showed  her  in- 
competency, the  question  whether  the  employer 
could  discharge  the  employe  for  incomi>etency 
was  for  the  jury,  since  the  evidence  of  incom- 
petency was  not  so  positive  and  free  from  doubt 
as  to  require  the  court  to  accept  the  fact  as 
proved. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f§  57,  68;  Dec.  Dig.  iSs> 
43.] 


4.  Tbiai.    4s>139— Dzbection    o»    Verdict^ 
When  Authorizbd. 

Where  plaintiff  made  out  a  prima  facie 
case,  a  peremptory  instruction  to  find  for  de- 
fendant, offered  at  the  close  of  all  the  testimony 
on  the  ground  that  defendant's  proof  was  on- 
disputed  and  unimpeacbed  and  overcame  the 
prima  facie  case,  was  properly  refused. 

[K6.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  332,  338,  338-341,  365;   Dec  Dig.  «S=» 

5.  Master  and   Servant  «3»40— Wbonoffi 
DiscnARQE  or  Servant— Evidence— Adhis- 

8IBILITY. 

In  an  action  for  the  wrongful  discharge  of 
an  employe  as  manager  of  the  dressmaking  de- 
partment of  a  store,  defended  on  the  ground 
of  the  employe's  incompetency,  notwithstand- 
ing her  agreement  that  she  was  competent  and 
capable  to  manage  the  department  successfully, 
and  to  the  credit  of  the  store,  evidence  of  the 
bad  reputation  of  the  dressmaking  department 
and  the  work  done  there  by  the  employe  and 
under  her   management   was  competent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ${  47-49;   Dec.  Dig.  «=»40.] 

6.  Master  and   Servant  ®=s>40— WRONorm. 
DiscHAROB  OF  SEBnr ANT— Evidence— Admu- 

aiBIUTT. 

Complaints  as  to  the  work  done  by  tbe 
employe  and  her  department  made  by  customers, 
could  be  shown,  but  the  details  of  complaints 
were  inadmissible,  nnless  brought  out  on  croet- 
examination  by  the  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SI  47-49 ;  Dec.  Dig.  «=»40.] 

Robertson,  P.  J.,  dissenting  in  part. 

Appeal  from  drcnlt  Court,  Oreme  Coun- 
ty;   Guy  D.  Klrby,  Judge. 

Action  by  Mary  K.  Maratta  against  the 
Chas.  H.  Heer  Dry  Goods  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed  in  part ;  reversed  and  remanded  In 
part 

Mann,  Todd  8c  Mann,  of  Springfield,  for 
appellant  Patterson  &  Patterson  and  Wat- 
son &  Page,  all  of  Springfield,  for  respondent 

STURGIS,  3.  This  suit  Is  In  two  connts, 
one  for  wages  due,  and  the  other  for  damag- 
es for  wrongful  discharge,  based  on  the  fol- 
lowing contract  entered  Into  between  plain- 
tiff, a  dressmaker,  and  defendant  owning  and 
conducting  a  large  dry  goods  store  at  Spring- 
fleld, Mo.: 

"The  party  of  the  first  part  [plaintiff]  here- 
by agrees  to  enter  into  the  employ  of  tbe  par- 
ty of  the  second  part  [defendant],  m  the  capaci- 
ty of  manager  of  their  dressmaking  department 
such  employment  to  begin  March  3,  1913,  and 
to  continue  for  a  period  of  12  months,  during 
which  time  she  will  diligently  and  faithiDily  ap- 
ply herself  in  the  performance  of  the  datiei 
devolving  upon  her  as  manager  of  the  dressmalt- 
ing  department,  and  in  the  interest  of  the 
Chas.  H.  Heer  Dry  Goods  Company.  Tbt  said 
second  party  hereby  agrees  to  pay  to  the  wid 
Mrs.  M.  K.  Maratta  the  sum  of  $300  per  montb 
during  the  term  of  this  contract.  It  ii  also 
understood  and  agreed  that  the  party  of  the 
first  part  is  competent  and  capable  to  manage 
the  dressmaking  department  auocettfitUii  and 
to  the  credit  of  the  party  of  the  second  part ' 
(Italics  ours.) 

The  petition  alleges  that  pursuant  to  tlie 
terms  of  the  said  contract,  she  entered  Into 
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the  employ  of  the  defendant  on  the  said  3d 
day    of  March,  1913,  and  continued  to  per- 
form the  duties  of  said  position  until  and  In- 
dudlng  the  2d  day  of  July,  1913,  on  which 
said  date  the  defendant,  without  good  cause, 
dlscliarged  plaintiff  from  Its  employ,  and  re- 
fused longer  to  employ  her,  although  plain- 
tiff at  all  times  therein  mentioned  was  and 
now  is  ready,  willing,  and  able  to  continue  tn 
the  performance  of  the  duties  of  said  employ- 
ment and  position.    The  answer  consists  of 
a  general  denial,  admits  the  execution  of  the 
contract  and  that  defendant  discharged  plain- 
tiff, and  seeks  to  justify  her  discharge  on  the 
Srotinds  that  the  plaintiff  was  not  a  succesa- 
ful   dressmaker,  or  competent  or  capable  to 
xnanage  the  dressmaking  department  of  its 
store  successfully  or  to  Its  credit,  and  denies 
that  the  plaintiff  performed  the  conditions  of 
the  contract  on  her  part  to  be  performed, 
and  alleges  the  fact  to  be  that  her  work  was 
onakUlful  and  unsatisfactory  to  its  custom- 
era,  and  that  her  work  was  not  competent- 
ly fterformed,  but  was  done  in  such  a  bun- 
gling, unskillful,  and  unsatisfactory  manner 
that  one-third  or  more  of  the  customers  of 
defendant's  store  who  came  to  her  to  have 
their  dressmaking  work  done  were  dissatis- 
fied  with   their   work,  and  that  their   said 
work  was  not  skillfully  or  competently  done. 
The  plaintiff  at  the  time  of  making  this 
contract  resided  in  St.  Louis,  Mo.,  and  had 
liad  several  years'  experience  In  conducting 
a  dressmaking  establishment     She  was  rec- 
ommended to  defendant  by  a  large  dry  goods 
firm  of  that  city.     She  came  to  Springflelu 
and  entered  on  her  duties  of  manager  of  de- 
fendant's dressmaking  department  on  March 
3,  1913,  the  time  designated  in  the  contract 
There  Is  no  question  but  that  plaintiff  acted 
in  the  capacity  of  manager  of  this  depart- 
ment, glTlng  her  time  and  attention  thereto, 
from  March  3d  to  July  2d,  and  tnat  defend- 
ant discharged  her  on  the  grounds  stated. 
The  defendant's  store  was  burned  on  June  9, 
1913,  and  it  did  not  resume  business  until 
some  time  later,  but  such  interruption  in  the 
business  is  not  relied  on  as  being  material. 
The  defendant's  only  claim  is  that  plaintiff 
was  not  competent,  and  that  her  work  was 
not  efficiently  done  according  to  the  requlre- 
maits  of  the  contract    The  defendant  paid 
plaintiff  her  monthly  wages  for  the  months 
of  March,  April,  and  May,  but  not  for  the 
month  of  June.    After  the  controyersy  arose 
as  to  whether  plaintiff  was  competent  and 
was  doing  her  work  up  to  the  standard  re- 
quired by  the  contract,  defendant  offered  to 
pay  her  for  the  months  of  June  and  July, 
as  she  had  commenced  on  the  latter  month 
before  her  discbarge.     The  defendant  says 
that  this  offer  was  not  by  way  of  compromise 
or  settlement,  though  both  parties  then  un- 
derstood that  plaintiff's  employment  would 
cease.   Plaintiff  evidently  refused  the  offer  on 
the  theory  that  by  accepting  it  she  might  be 
held  to  have  acquiesced  in  defendant's  right 
to  terminate  her  employment     Thia  state- 


ment is,  we  think,  sufficient  to  dispose  of  the 
verdict  for  plaintiff  on  the  first  count  for 
her  wages  for  the  month  of  June.  The  de- 
fendant admits  that  plaintiff  continued  in  its 
employ  during  this  month  and  gave  her  time 
and  attention  to  her  duties  as  manager  of  its 
dressmaking  department,  but  claims  that  she 
was  not  competent,  and  that  her  work  was 
not  during  this  or  previous  months,  efficient- 
ly done  according  to  the  standard  of  efficiency 
required  by  the  contract  This,  it  is  claimed, 
gave  defendant  a  right  to  discharge  plain- 
tiff. 

[1]  That  Incompetency  or  neglect  of  duty 
gives  a  ground  for  discharge  is  not  queetion- 
ed.  26  Cyc.  989.  But  defendant  did  not  do 
so  and  allowed  plaintiff  to  continue  in  its  em- 
ploy until  July  2d.  While  the  contract  In  this 
ease  provides  for  a  year's  employment.  It  also 
provides  for  periodical  payments,  and  In  such 
case  a  discharge  for  cause  does  not  prevent 
the  employe  from  recovering  wages  due  for 
the  time  prior  to  the  discharge,  "subject  to 
recoupment  by  the  master  for  any  damages 
suffered  by  him  by  reason  of  any  neglect  un- 
skillfulness,  or  nonperformance  of  the  serv- 
ices." 26  Cyc.  1045,  1040.  This  is  the  rule  in 
this  state.  Lindner  v.  Ice  Co.,  131  Mo.  App. 
680,  687,  111  S.  W.  600;  Sugg  v.  Blow,  17  Mo. 
859;  Parks  v.  Tolman,  113  Mo.  App.  14,  19, 
87  S.  W.  676.  Such  reduction  of  the  wages 
earned  is  generally  treated  as  a  set-off  or 
counterclaim  (26  Cyc.  1054),  but  might  more 
properly  be  treated  as  a  recoupment.  In  the 
present  case,  while  defendant  claims  that 
plaintiff  was  incompetent  and  did  not  per- 
form the  services  as  efficiently  as  the  con- 
tract required,  yet  it  did  accept  such  services 
and  benefits  during  the  month  of  June  with- 
out exercising  the  right  to  discharge  plain- 
tiff, if  any  such  right  existed.  The  defendant 
did  not  seek  to  reduce  the  wages  sued  for  by 
evidence  showing«any  definite  loss  or  damag- 
es to  it  by  reason  of  plaintifTs  Incompetency 
or  failure  to  do  her  work  properly.  No  in- 
struction was  asked  on  this  theory.  The  de- 
fendant's theory  of  defense  is  tiiat  If  the 
proof  shows  that  plaintiff  was  not  competent 
and  did  not  perform  her  work  with  efficiency 
up  to  the  full  measure  of  the  contract,  she 
could  recover  nothing  even  for  the  time  de- 
fendant accepted  her  services.  This  Is  not 
the  law  in  this  state.  The  verdict  for  plain- 
tiff on  the  first  count  must  therefore  be  sus- 
tained. 

[2]  The  secpnd  count  of  the  petition  Is  bas- 
ed on  the  wrongful  discharge  of  plaintiff 
by  defendant  The  defendant  although  ad- 
mitting the  making  of  the  contract  and  that 
plaintiff  entered  on  her  employment  and  con- 
tinued therein  for  four  months  and  was  then 
discharged  for  incompetency  then  and  now 
asserted  by  defendant  yet  Insists  that  a  de- 
murrer should  have  been  sustained  to  this 
count  because  plaintiff  put  in  no  evidence 
that  she  was  competent  or  compiled  with  the 
terms  of  the  contract  on  her  part  The  de- 
fendant Involves  the  rule  at  law:  y 
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'That  he  who  snes  at  law  for  damages  for 
nonperformance  must  allege  and  prove  his  own 
performance."  Kreitz  v.  Egelhoff,  2itt  Mo. 
6»4,  703,  132  S.  W.  1124. 

This  Is  a  correct  proposition  of  law,  but  we 
do  not  agree  to  defendant's  interpretation 
and  application  of  the  Bame  to  the  facts  of 
this  case.  Its  insistence  is  that  this  rule  of 
law  requires  the  plaintiff  to  show  not  only 
that  she  entered  on  the  employment,  gave  her 
time  and  attention  thereto,  contlnned  therein 
for  a  considerable  time,  and  that  such  serr- 
ices  were  accepted  by  defendant  without  ex- 
ercising its  right  to  discharge,  lif  such  exist- 
ed, but  that  plaintiff  is  required  to  further 
prove  her  own  competency  and  efiSciency  in 
the  work  performed  according  to  the  stand- 
ard, express  or  implied,  of  the  contract  It 
is  then  argued  that,  although  plaintiff  testi- 
fied that  she  was  ready  and  willing  to  con- 
tinue in  the  employment  and  proceed  with 
the  work  as  manager  of  fbe  dressmaking  de- 
partment, which  defendant  would  not  i)ermit, 
this  amounted  to  no  more  than  an  offer  to 
continue  with  the  same  Incompetency  and 
failure  to  comply  with  the  contract  as  be- 
fore; and  that,  having  once  come  short  in 
this  respect,  defendant  was  not  bound  to  give 
plaintiff  a  further  trial.  The  law  is  well  set- 
tled, however,  that,  where  the  employe  is  in 
the  performance  of  her  duties  under  a  con- 
tract of  employment  and  so  continues  until 
she  Is  discharged  against  her  will  by  the  mas- 
ter for  claimed  incompetency  or  inefficiency 
in  the  doing  of  the  work  and  while  protesting 
against  the  justness  of  such  claim,  the  burden 
of  proof  is  not  on  the  servant  to  prove  her 
competency  and  the  efficiency  of  her  work  as 
measured  by  the  express  or  implied  terms  of 
the  contract,  but  the  burden  is  on  the  master 
to  show  such  Incompetency  and  inefficiency. 

"Where  a  servant  enters  upon  his  duties  and 
continues  until  he  is  dismissed,  he  need  not 
prove  that  he  performed  his  services  faithful- 
ur,  as  a  presumption  arises  that  svch  is  the 
uct,  and  the  burden  of  proving  a  sufficient 
cause  for  his  discharge  is  on  the  master."  2(5 
Cyc.  1006. 

In  Haxton  t.  Construction  <7o.,  134  Mo. 
App.  360,  362, 114  S.  W.  577.  the  law  is  stated 
thus: 

"The  rule  is,  in  an  action  by  a  servant  against 
his  master  for  wrongful  discharge  before  the 
expiration  of  his  term  of  employment,  that  the 
burden  is  on  the  master  to  show  the  discharge 
was  for  good  cause."  Miller  v.  Boot  &  Shoe 
Co.,  26  Mo.  App.  57;  Collins  v.  Glass,  46  Mo. 
App.  297;  Eoenigkraemer  v.  Mo.  Glass  Co., 
24  Mo.  App.  124. 

The  burden  Is  on  the  servant  to  prove  the 
contract  of  employment,  that  he  entered  on 
the  work  covered  thereby  and  continued 
therein  until  his  discharge  against  his  will 
by  the  master  for  alleged  Incompetency,  and 
then  the  burden  is  on  the  master  to  prove 
the  servant's  incompetency  or  inefficiency. 

Instruction  numbered  4,  given  for  plaintiff, 
Is  in  accordance  with  the  law  as  above  ex- 
pressed. For  defendant  the  jury  was  in- 
structed that  the  contract  required  plaintiff 
to  diligently  and  faithfully  apply  herself  to 


the  performance  of  the  duties  of  manager  of 
defendant's  dressmaking  department  and  re- 
quired her  to  be  competent  and  capable  of 
managing  same  successfully  and  to  the  cred- 
it of  defendant,  and  that  if  she  failed  so  to 
do,  or  was  not  competent  and  capable  as  so 
required  to  be,  then  defendant  had  a  rigbt  to 
discharge  her  and  she  could  not  recover  dam- 
ages for  so  doing. 

[3,  4]  The  defendant  insists  that,  there  be- 
ing no  evidence  for  plaintiff  on  the  point.  Its 
evidence  showing  plaintiff's  incompetency 
and  inefficiency  Is  not  contradicted,  and 
therefore  destroys  plaintiff's  case,  and  a  ver- 
dict should  have  been  directed  for  lb  This 
is  not  correct  for  two  reasons: 

First.  The  evidence  on  this  point  cannot 
be  said  to  be  uncontradicted.  The  plaintiff 
did  not  categorically  say  that  she  had  com- 
plied with  her  contract  or  was  competent, 
and  such  assertion  would  have  little  proba- 
tive force.  She  could  not  well  deny  the  ev- 
idence of  certain  witnesses  to  the  effect  that 
they  bad  seen  her  work  and  thought  her  in- 
competent, and  that  according  to  their  Judg- 
ment her  work  so  showed.  All  her  actions 
and  statements  in  connection  with  this  con- 
troversy .show  that  she  is,  and  has  been, 
claiming  that  she  fully  complied  with  her 
contract.  She  certainly  refused  at  all  times 
to  acquiesce  in  defendant's  claims  of  her  in- 
competency. When  defendant's  manager 
submitted  to  her  a  list  of  some  26  customers 
for  whom  she  had  made  garments  and  talk- 
ed to  her  of  the  claimed  defects  in  fitting  and 
style.  She  denied  that  such  defects  existed, 
or  that  such  complaints  had  been  made  ex- 
cept in  a  few  instances.  She  always  insisted 
that  her  work  was  all  right  and  denied  that 
customers,  except  as  is  usual  and  ordinary, 
had  made  complaints  or  were  dissatisfied 
with  her  work. 

Second.  If,  as  we  hold,  the  burden  of  proof 
is  on  defendant  to  prove  plaintiff's  incompe- 
tency, then,  unless  the  evidence  as  to  her  in- 
competency is  so  positive  and  free  from 
doubt  that  the  court  must  accept  the  fact  as 
fully  proved,  the  question  is  for  the  Jury  on 
defendant's  evidence.  Whether  or  not  It  Is 
believable  and  sufficient  to  prove  plaintiff's 
incompetency  is  a  question  for  the  JU17. 
Glassman  v.  Harry,  182  Mo.  App.  804,  170 
S.  W.  403 ;  Gannon  v.  Gaslight  Ca,  145  Mo. 
502,  46  S.  W.  968,  47  S.  W.  907,  43  U  R.  A. 
505;  Barker  t.  Pub.  Co.,  152  Mo.  App.  706, 
131  S.  W.  924;  Adams  v.  Modem  Woodmen 
of  America,  145  Mo.  App.  207,  ISO  S.  W.  113 ; 
Hill  V.  Dillon,  176  Mo.  App.  192,  200,  161  S. 
W.  881 ;  8.  c.,  151  Mo.  App.  86,  131  S.  W.  72a 
This  exact  question  was  answered  In  the 
Gannon  Case,  supra,  in  which  the  court  held 
that  it  is  not  the  province  of  the  trial  court, 
after  plaintiff  has  made  out  her  prima  fade 
case,  to  sustain  an  instruction  to  the  Jury  to 
find  for  defendant,  offered  at  the  close  of  all 
the  testimony,  on '  the  ground  that  defend- 
ant's proof  is  undisputed  and  unimpeached, 
and  is  sufficient  to  overcome  the  prima  Cad* 
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case  vblch  tbe  conceded  and  admitted  facts 
make  for  plaintlfT.'  There  are  several  cases 
holding  that  where  the  trial  court  refuses  a 
peremptory  instruction,  this  will  be  taken  by 
the  appellate  court  as  showing  that  the  evi- 
dence Is  of  such  a  character  that  a°  Jury 
would  have  a  right  to  disbelieve  It,  and  the 
appellate  court  will  refuse  to  Interfere  with 
snch  ruling.  Bank  v.  Halnline,  67  Mo.  App. 
483;  Hammett  &  Katter  v.  Railroad,  128 
Mo.  App.  1,  4,  106  S.  W.  1106.  Moreover,  It 
Is  here  shown  that  defendant's  witnesses  on 
this  point  were  its  employes,  and  therefore 
interested  witnesses. 

While  It  may  be  true  that,  properly  speak- 
ing, when  the  burden  of  proof  is  on  plaintiff 
to  make  out  his  case,  then  such  burden  of 
proof  never  shifts  to  defendant,  though  the 
burden  of  evidence,  or  of  producing  evidence 
to  overcome  plaintUTs  prima  facie  case,  does 
shift  to  defendant.  Taylor  v.  Telegraph  Co., 
181  Mo.  App.  288,  168  S.  W.  895.  Whether 
yon  caH  it  burden  of  proof  or  burden  of  evi- 
dence the  effect  is  the  same.  The  plaintiff's 
Incompetency,  as  Justifying  defendant's  dis- 
charge of  her,  Is  pleaded  by  defendant  to 
defeat  her  claim,  and  must  be  proved  by  de- 
fendant very  much  as  contributory  negli- 
gence must  be  pleaded  and  proved  to  defeat 
an  action  for  personal  injuries,  and  there  Is 
DO  better  settled  rule  of  law  than  that  lo 
such  cases  tbe  burden  of  proof  rests  on  de- 
fendant to  prove  contributory  negligence, 
and  that  uncontradicted  evidence  of  the 
same,  unless  such  that  the  court  can  de- 
clare plaintiff  negligent  as  a  matter  of  law, 
does  not  entitle  defendant  to  a  peremptory 
Instruction.  Collins  v.  Glass,  46  Mo.  App. 
loc.  at.  303 ;  Sugg  V.  Blow,  17  Mo.  loc.  (At. 
361 ;  Bueschlng  v.  Gaslight  Co.,  73  Mo.  219, 
229,  39  Am.  Rep.  508 ;  Bluedorn  v.  Railroad, 
108  Mo.  439,  448,  18  S.  W.  1103,  32  Am.  St 
Rep.  615 ;  McNown  v.  Railroad,  55  Mo.  App. 
585,  590;  Hudson  v.  Railroad,  101  Mo.  13,  14 
S.  W.  15.  The  defendant  was  not,  therefore, 
entitled  to  a  peremptory  instructioQ  In  Its 
favor. 

IS]  The  court  rejected  evidence  offered  by 
defendant  to  prove  that  the  reputation  of  the 
defendant's  dressmaking  department  and  tbe 
work  done  there  by  plaintiff  and  under  her 
management  was  bad  and  a  discredit  to  the 
defendant's  store  among  the  customers  of 
such  dressmaking  department,  and  this  we 
think  was  error.  The  evidence  of  this  char- 
acter should  not  go  to  plaintiff's  general  re{>- 
ntatio'n  for  Incompetency  or  doing  inferior 
Work  disconnected  with  the  work  done  by 
plaintiff  under  the  contract  in  question  (Stone 
r.  Vimont,  7  Mo.  App.  277,  279),  but  should 
be  confined  to  the  work  done  by  plaintiff 
while  In  defendant's  employ,  and  to  tbe  rep- 
utation of  tbe  work  done  for  customers  of 
defendant's  dressmaking  department  while 
in  charge  of  the  plaintiff.  We  are  led  to 
this  conclusion  from  the  nature  of  plaintiff's 
employment  and  the  contract  made  by  her. 
Tbfi  contract  requires  that  she  be  "compe- 
177  S.W.-46 


tent  and  capable  to  manage  the  dressmaking 
department  sucoeMfully  and  to  the  credit  of 
the  party  of  the  second  part."  (Italics  ours.V 
To  what  extent  these  requirements  would  he- 
implied  by  tbe  mere  contract  of  hiring  we 
need  not  Inquire,  as  they  are  embodied  In 
this  contract  It  was  certainly  to  -the  high- 
est degree  important  to  defendant  that  the 
dressmaking  department  of  Its  business  b» 
successful  In  attracting  and  retaining  cus- 
tomers, and  to  this  end  that  it  be  maintained 
in  good  repute  for  efficiency  and  competency. 
The  requirement  of  the  contract  that,  so  far 
as  this  result  depended  on  plaintiff's  ability 
and  competency  and  the  kind  of  work  turned 
out  by  her,  her  management  be  successful 
and  to  the  credit  of  defendant  Is  of  the  es- 
sence of  the  contract  To  the  credit  of  de- 
fendant, as  here  used,  means  substantially 
the  same  as  to  the  good  repute  of  this  de- 
partment of  defendant's  business  and  is  de- 
pendent on  the  good  name  and  esteem  wbidi 
those  dealing  with  it  have  and  ascribe  there- 
to. It  is  certainly  true  tlutt  the  manage- 
ment of  the  dressmaking  department  of 
defendant  cannot  be  successful,  or  to  defend- 
ant's credit  unless  it  and  the  products  there- 
of be  maintained  in  good  repute  for  effld^i- 
cy  and  competency.  Nothing  would  be  so 
disastrous  to  this  department  of  defendant's 
business  as  that  there  go  forth  among  its 
customers  that  subtle  Influence  known  as 
reputation  for  Incompetency  and  inefficiency 
in  the  work  done  and  the  products  turned 
out  under  and  by  reason  of  plaintiff's  man- 
agement. Plaintiff  represented  and  contract- 
ed that  she  was  competent  and  capable  of  so 
managing  this  business  as  to  prevent  this. 
The  reputation  of  the  dressmaking  depart- 
ment and  its  products  under  plaintiff's  man- 
agement is  a  test  of  her  competency.  Such 
was,  therefore,  an  issue  in  the  case,  and  the 
competency  of  the  witnesses  to  speak  on  the 
subject  was  fully  shown. 

The  fact  that  as  to  dress  and  dresses  wo- 
men are.  In  the  matter  of  style  and  whims  of 
fashion,  hard  to  please  and  past  finding  out, 
at  least  by  mere  men,  is  a  matter  which 
plaintiff  must  be  held  to  have  known  and 
taken  into  consideration  In  making  the  con- 
tract and  holding  herself  out  as  capable  and 
competent  to  deal  with  such  problems.  It 
was  a  condition  and  not  a  theory  with  which 
she  had  to  deal.  It  may  be  true  and  doubt- 
less is,  as  suggested  by  plaintiff,  that  a 
dress  which  so  far  as  the  average  Juryman 
can  Judge  is  faultless  and  that  any  objection 
thereto  by  the  customer  is  without  merit  and 
due  to  a  mere  whim,  yet  to  such  customer,, 
who  Icnows  style  and  llne^,  the  garment  is  a 
"perfect  fright"  These  conditions  must  be 
reckoned  with  by  both  the  owner  and  man- 
ager of  a  dressmaking  department.  They 
are  mentioned  here  to  illustrate  why  the  rep- 
utation and  standing  of  this  department — 
the  ability  to  please  and  satisfy  customers — 
while  conducted  by  plaintiff  is  Important 
and  a  proper  subject  of  inquiry. 


Digitized  by 


Google 


722 


177  SOUTHWBSTBEN  REPORTER 


(Mo. 


[6]  We  tblnk  it  Is  also  competent  to  show 
that  complaints  as  to  the  work  done  by 
plaintiff  and  her  department  were  made  by 
customers,  not,  however,  going  into  the  de- 
tails of  any  conversations  unless  inquired 
into  on  cross-examination.  It  is  the  fact 
that  complaints  were  made  that  becomes  Im- 
portant as  tending  to  show  plaintiff's  incom- 
petency, inasmuch  as  her  ability  to  so  man- 
age the  department  as  to  avoid  or  keep  with- 
in reasonable  bounds  complaints  of  this  char- 
acter is  a  test  of  competency.  The  fact  of 
the  complaint  being  made  is  within  the 
knowledge  of  the  bearer  as  well  as  the  per- 
son making  the  complaint,  and  is  not  objec- 
tionable as  being  purely  hearsay.  As  to  the 
list  of  dissatisfied  customers  offered  by  de- 
fendant in  evidence,  we  think  defendant  re- 
ceived all  the  benefits  it  was  entitled  to  by 
the  oral  evidence  relating  thereto.-  The  list 
contains  some  Improper  and  hearsay  evi- 
denee,  and  its  rejection  was  proper. 

It  results  that  this  cause  should  be  re- 
versed and  remanded  for  new  trial  on  the 
second  count  only.  The  verdict  for  plaintiff 
on  the  first  count  wUl  stand  until  a  final 
disposition  of  the  second  count,  and  a  Judg- 
ment then  entered  by  the  trial  court  dispos- 
ing of  the  whole  case. 

FABEINGTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  concurs  in  affirming  the  first 
count,  but  dissents  in  reversing  and  remand- 
ing the  second  count 


PARKER  V.  SUPREME  TENT,  KNIGHTS 

OF  THE  MACCABEES  OF  THfe 

WORLD.     (No.  14050.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Juno 

8,  1915.) 

1.  Tender  ®=»14— Sdfficienct— Oonditions. 

For  a  tender  to  be  effective,  it  must  be  un- 
accompanied by  any  condition  to  which  the 
creditor  has  the  right  to  object. 

[Ed.  Note. — For  other  cages,  see  Tender,  Cent. 
Dig.  a  33-38;   I>ec.  Dig.  ®=>14.] 

2.  Ten  DEB  «=s»14  — Condition  —  Receipt  in 
Full. 

Where  a  fraternal  benefit  association  ten- 
dered to  the  beneficiary  of  a  member  who  had 
committed  suicide  the  amount  due/OU  the  certifi- 
cate according  to  a  provision  of  the  by-laws  at 
a  time  when  there  was  a  differeiice  between  the 
decisions  of  two  of  the  courts  of  appeals  as  to 
whether  such  limitation  of  liability  was  valid, 
on  condition  that  the  beneficiary  agree  to  accept 
and  receipt  for  the  amount  in  full  satisfaction 
of  her  claims  under  the  certificate,  there  be- 
ing DO  provision  in  the  by-laws  requiring  a  re- 
lease in  full,  the  tender  was  conditional,  and 
does  not  stop  the  accrual  of  interest. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  SS  33-38;    Dec  Dig.  <g=»14.] 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  C  Hennings,  Judge. 

Action  by  M.tiegle  A.  Parker  against  the 
Supreme  Tent  Knights  of  the  Maccabees  of 
the  World.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Afilrmed. 


R.  P.  &  C.  B.  Williams,  of  St  Ixxils,  for 

appellant;    Prank  H.  Hasidns,  of  St  Louis, 
for  resiwndent 

NORTONI,  J.  This  is  a  suit  on  a  fraternal 
ttenefit  certificate  of  life  insurance.  Plain- 
tiff recovered,  and  defendant  prosecutes  the 
appeal. 

The  right  of  recovery  to  the  extent  of 
$58.3.20  Is  admitted,  but  plaintiff  insists  upon 
the  right  to  have  interest  thereon  in  addition 
at  the  rate  of  6  per  cent  from  Noveml>er  12, 
1908,  and  the  controversy  pertains  alone  to 
this  matter.  Defendant  tendered  to  plaintiff, 
on  November  12, 1908,  the  amount  of  $583.20, 
upon  condition  that  she  agree  to  accept  and 
receipt  for  the  same  in  full  of  her  claim  un- 
der the  certificate  of  insurance.  This  she 
declined  to  do  because  as  then  advised  she 
regarded  her  right  to  recover  the  amount  of 
$3,000  on  the  certificate  as  reasonably  clear. 
Thereafter  because  of  the  decision  of  the 
Supreme  Court  in  the  case  of  Armstrong  v. 
Modern  Brotherhood,  etc.,  245  Mo.  153,  149 
S.  W.  459,  adverse  to  plaintiff's  view  of  the 
law,  she  abandoned  her  claim  for  the  full 
amount  of  $3,000,  and  accepted  $583.20  on 
the  policy,  but  insisted  upon  her  right  to  Iiave 
interest  thereon  as  well.  It  is  urged  on  the 
part  of  defendant  that  the  tender  of  $583.20, 
of  date  Novemt>er  12,  1908,  prevented  the  ac- 
crual of  interest  thereafter,  wliile  plaintiff 
insists  that  such  tender  was  not  uncondition- 
ally made  in  that -it  stipulated  she  should 
agree  to  accept  and  receipt  for  the  same  in 
full  satisfaction  of  tier  claim  under  the 
certificate.  The  question  in  decision  pertains 
to  this  matter  alone.  The  relevant  facts  are 
set  forth  in  an  agreed  statement  as  follows: 

"It  is  hereby  stipulated  by  and  between  the 
parties  to  the  above  suit,  that  the  following 
facts  are  agreed  upon,  to  wit: 

"That  on  or  about  August,  1901,  plaintiff  was 
the  wife  of  Wilbur  F.  Parker;  that  on  said 
date  Wilbur  F.  Parker  became  a  member  of  the 
McKinley  Tent,  No.  169,  of  the  order  of  the 
Knights  of  the  Maccabees,  and  thereupon  defend- 
ant issued  to  the  said  Wilbur  F.  Parker  its 
benefit  certificate  No.  17172,  which  provided 
that  upon  the  death  of  Wilbur  F.  Parker  one 
assessment  of  the  membership,  not  exceeding  the 
sum  of  three  thousand  ($3,000.()0)  dollars  would 
be  psdd  as  a  benefit  to  his  wife.  That  on  or 
about  July  1,  1908,  Wilbur  F.  Parker  died,  be- 
ing then  a  member  of  the  said  order,  in  good 
standing,  and  thereafter,  in  due  time,  plaintiff 
furnished  defendant  with  proofs  of  death,  and 
demanded  payment  of  $3,000,  the  same  being 
less  than  one  assessment  on  the  membership. 
That  on  November  12,  1906,  defendant  refused 
to  pay  the  said  $3,000,  claiming  that  Wilbur 
F.  Parker  had  committed  suicide,  and  admlt- 
tiag  that  even  though  Wilbur  P.  Parker  had 
committed  suicide,  the  sum  of  $583.20  was  doe 
the  plaintiff  under  said  certificate,  under  and  by 
virtue  of  a  by-law  of  the  defendant  which  was 
and  is  a  part  of  the  contract  in  question,  as 
follows:  'Sec.  396.  Suicide.  No  benefit  shall 
be  paid  on  account  of  the  death  of  a  member 
who  shall  die  by  bis  own  band,  whether  sane  or 
insane;  provided,  however,  that  the  benefidary 
named  in  the  life  benefit  certificate  or  the  person 
legally  entitled  to  the  benefit  shall  receive  an 
amount  equal  to  twice  the  amount  contributed 
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to  the  life  benefit  fond  by  the  member  daring 
his  lifetime.'  It  ia  admitted  that  the  aam  of 
$583j20  is  twice  the  amount  contributed  to  the 
life  benefit  fund  by  Wilbur  F.  Parker  during  his 
lifetiizie.  Defendant  thereupon  tendered  plain- 
tiff the  snm  of  $583.20  upon  condition  that 
plaintiff  agree  to  accept  and  receipt  for  same  in 
full  satisfaction  of  her  daim  under  said  cer- 
tificate. Plaintiff  refused  to  admit  that  Wilbur 
F.  Parker  committed  suicide,  and  refused  to  ac- 
cept said  $583.20  in  full  satisfaction  of  her  claim 
under  said  certificate,  and  to  release  defpudant 
from  any  further  claim  under  said  certificate. 

"Thereafter,  on  November  17,  1908,  this  suit 
was  filed.  It  is  admitted  that  on  the  1st  day  of 
September,  1911,  plaintiff  requested  defendant 
to  pay  plaintiff  the  said  sum  of  $583.20,  plain- 
tiff stating  that  she  would  give  defendant  a  re- 
ceipt therefor,  with  the  nnderstanding  that  the 
payment  and  acceptance  of  such  sum  should  not 
bind  either  party  as  to  whether  such  payment 
was  a  complete  settlement  of  the  claim  under 
the  certificate,  but  defendant  declined  to  accede 
to  such  request,  and  would  coosent  to  pay  said 
sum  only  upon  condition  that  plaintiff  would  re- 
ceive and  receipt  for  the  same  in  full  satisfac- 
tion of  her  claim  under  the  certificate,  which 
Slaintiff  declined  to  do.  Thereafter,  to  wit,  on 
anuary  16,  1913,  it  was  agreed  between  plain- 
tiff and  defendant  that  this  suit  be  settled,  plain- 
tiff and  defendant  agreeing  upon  $583.20  as  the 
amount  originally  due  under  said  certificate  (ex- 
cluding interest,  if  any)  and  said  amount  was 
paid  to  plaintiff  and  plaintiff's  receipt  given  to 
defendant,  the  parties  agreeing  that  this  court 
determine  whether,  under  the  above  facts,  plain- 
tiff was  entitled  to  interest  on  said  sum. 

"The  theory  upon  which  this  case  is  to  be 
tried  is  that  the  said  Wilbur  F.  Parker  commit- 
ted suicide  on  or  about  July  1,  1908,  and  that 
under  the  contract  and  by-laws  of  the  defendant 
the  sum  of  $583.20  became  due  to  the  plaintiff 
at  the  time  of  the  filing  of  this  suit,  to  wit,  No- 
vember 12,  1908,  and  the  only  question  for  sub- 
mission and  decision  is  whether,  under  the 
above  facts,  the  plaintiff  is  entitled  to  interest 
on  the  above  sum.  It  is  admitted  that  at  the 
time  of  the  filing  of  this  suit  plaintiff  was  re- 
lying on  the  decision  in  Dennis  v.  Modern  Broth- 
erhood, 119  Mo.  App.  215,  95  S.  W.  967,  in  the 
Kansas  City  Court  of  Appeals,  which  she  claim- 
ed would  entitle  her  to  jadgment  regardless  of 
the  question  of  suicide;  that  subsequent  to  the 
filing  of  this  suit  a  decision  was  handed  down 
by  the  St.  Louis  Court  of  Appeals  in  the  case  of 
Armstrong  v.  Modern  Brotherhood,  132  Mo. 
App.  171,  112  S.  W.  24,  which  was  in  conflict 
with  the  aforesaid  case,  and  that  the  case  of 
Armstrong  v.  Modem  Brotherhood  was  certified 
to  the  Supreme  Court  of  Missouri  and  the  find- 
ing of  the  St  Louis  Court  of  Appeals  was  af- 
firmed about  October,  1912,  setting  aside  the  rule 
laid  down  in  Dennis  v.  Modem  Brotherhood. 
Both  these  cases  may  be  referred  to  in  argument 
either  in  the  trial  court  or  appellate  court.  If 
the  court  decides  that  on  the  above  statement  of 
fects  plaintiff  is  entitled  to  interest,  then  judg- 
ment shall  be  rendered  in  favor  of  plaintiff  for 
.the  amonnt  of  interest  due,  together  with  all 
costs.  If  the  court  decides  that  on  the  above 
itatement  of  facts  plaintiff  is  not  entitled  to  in- 
terest, then  judgment  shall  be  rendered  in  favor 
of  defendant.  All  costs  accruing  from  and  after 
this  date  shall  be  against  plaintiff,  the  costs  to 
this  date  having  been  paid  by  jlefendant.  It  is 
admitted  that  the  defendant  is  a  fraternal  bene- 
ficiary association  organized  under  the  laws  of 
the  state  of  Michigan,  and  at  all  times  herein 
mentioned  anthorized  to  do  business  as  such  un- 
der the  laws  of  the  state  of  Missouri." 

[1]  The  coart  gave  Judgment  for  plaintiff 
In  the  amount  of  $154.48  on  account  of  in- 
terest accrued  on  the  principal  gum  of  $683.- 
20  from  and  after  November  12,  1908,  in 


the  view  that  the  tender  then  made  was  con- 
ditional. There  can  be  no  doubt  that  In  or- 
der for  a  tender  to  be  availed  of,  it  must  be 
unconditional,  that  is,  it  must  at  least  be  un- 
accompanied by  any  condition  to  which  the 
creditor  lias  a  right  to  object  See  Hender- 
son V.  Cass  County,  107  Mo.  60, 18  8.  W.  992. 
See,  also,  28  Am.  &  Bng.  Bncya  Law  (2d  Ed.) 
31- 

[2]  The  question  Is  argued  here  by  defend- 
ant as  though  the  tender  as  made  prescribed 
only  that  plaintiff  should  surrender  the  cer- 
tificate of  insurance,  and  that  such  certifi- 
cate provided  for  its  surrender  on  the  pay- 
ment of  the  amount  of  $583.20.  If  such  be 
the  fact  it  does  not  appear  in  the  case.  The 
agreed  statement  of  facts  recites  nothing 
with  respect  to  the  provisions  of  the  insur- 
ance contract  concerning  tbia  matter — that 
is,  that  defendant  was  entitled  to  have  the 
certificate  surrendered  on  the  payment  of  the 
amount  stated.  On  the  contrary  the  agreed 
statement  reveals  that  a  controversy  was 
then  on  between  the  parties  concerning  the 
amount  due  plaintiff  under  the  certificate, 
and,  touching  the  validity  of  this  controversy 
the  appellate  courts  of  the  state  were  not 
agreed.  In  this  situation  while  plaintiff  was 
asserting  a  claim  for  $3,000  and  defendant 
was  insisting  upon  its  right  to  liquidate  the 
whole  by  the  payment  of  $583.20,  the  agreed 
statement  recites  that: 

"Defendant  thereupon  tendered  plaintiff  the 
sum  of  $583.20  upon  coDdition  that  plaintiff 
agree  to  accept  and  receipt  for  same  in  full 
satisfaction  of  her  claim  under  said  certificate." 

It  is  entirely  clear  that  the  tender  so  made 
was  a  conditional  one  in  the  drcumstauces 
stated,  for  defendant  annexed  the  express 
condition  that  plaintiff  should  accept  and  re- 
ceipt for  the  snme  in  full  satisfaction  of  her 
claim  under  the  certificate.  The  debtor  may 
not  insist  that  the  creditor  shall  admit  that 
no  more  la  due  In  respect  of  the  debt  for 
which  the  tender  is  made  than  the  amount 
tendered  when  the  amount  of  the  claim  Is  in 
controversy.  In  such  circumstances,  if  the 
tender  is  conditioned  upon  the  creditor  exe- 
cuting a  receipt  and  release  in  full  satisfac- 
tion, it  is  regarded  as  conditioned  according- 
ly. See  Henderson  v.  Cass  County,  107  Mo. 
60,  56,  67,  18  S.  W.  992 ;  Ruppel  v.  Missouri 
Guarantee,  Savings  &  Bldg.  Ass'n,  158  Mo. 
613,  622,  59  S.  W.  1000.  Touching  this  ques- 
tion, the  author  says,  in  38  Cyc.  154,  155: 

"A  debtor  cannot  insist  upon  a  receipt  in  full 
in  respect  to  the  particular  claim  upon  which 
the  tender  ia  dnade,  or  a  receipt  in  full  for  all 
demands,  and  if  he  does  so  he  vitiates  the  ten- 
der; nor  can  the  offer  be  made  conditional  upon 
the  debtor  receiving  a  discharge.  A  tender  ia 
held  to  be  vitiated  by  coupling  it  with  a  de- 
mand for  a  receipt  for  the  sum  offered,  unless, 
as  is  the  case  in  a  few  jurisdictions,  a  statute 
exists  which  allows  a  demand  for  a  receipt" 

However,  even  where  the  statute  provides 
that  a  receipt  may  properly  be  demanded 
when  a  tender  is  made,  the  courts  declare 
that  such  statute  in  no  wise  authorizes  the 
annexation  of  the  condition  that  such  re- 
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celpt  should  be  In  fall  sadsfaction  of  the 
claim  when  the  amonnt  Is  In  dispute.  See 
West  7.  Farmers'  Mut  Ins.  Co.,  117  Iowa, 
147,  00  N.  W.  523.  On  the  same  question  the 
.author,  in  28  Am.  'A  Bng.  Encya  Law  (2d 
Ed.)  33,  thus  stated  the  law: 

"In  accordance  with  the  rule  stated  in  the 
next  preceding  section,  the  tender  of  a  certain 
sum,  on  condition  that  the  creditor  will  give  a 
receipt  in  full,  is  not  good,  unless  the  release 
is  especially  stipulated  for  in  the  contract.  A 
demand  for  a  receipt  in  full  invalidates  a  ten- 
der, even  though  it  is  provided  by  statute  that 
a  person  making  a  tender  may  demand  a  re- 
ceipt for  the  money  tendered." 

There  is  nothing  In  the  agreed  statement 
tending  to  show  that  a  receipt  In  full  or  re- 
lease was  stipulated  for  In  the  contract  on 
the  payment  of  $583.20— that  Is,  the  amount 
tendered — and  therefore  defendant  clearly 
annexed  a  condition  to  which  plaintiff  might 
properly  object  in  requiring  such  to  be  exe- 
cuted on  receiving  the  money.  This  being 
true,  the  tender  appears  to  have  been  a  con- 
ditional one  and  unavailing  to  stop  the  ac- 
crual of  Interest 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  X,  con- 
cur. 


UNDERWOOD  T.   ST.  LOUIS,  I.  M.   &  & 
RT.  CO.     (No.  147&) 

(Springfield  Ourt  of  Appeals.    MissonrL    June 

5,  1915.    Rehearing  Denied  June 

24,  1915.) 

1.  Appbal  ahd  Ebbob  «=>1097— Coubts  «=» 
90  — Stabk  Decisis  —  CoBBEcnoR  of  Eb- 

BOBS. 

The  Court  of  Appeals  has  power  to  correct 
its  own  errors,  either  in  another  case  involving 
the  same  question  or  in  a  subsequent  appeal  of 
the  same  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4358-4868,  4427;  Dec.  Dig. 
«=s>1007;  Courto,  Cent  Dig.  ${  313-321,  351; 
Dec.  Dig.  <S=»90.1 

2.  EVIDENCK  <S=>586— POSITITK  AND  Neoative 
Evidence. 

Positive  evidence  that  whistles  were  blown 
at  a  crossing  is  not  contradicted  by  indefinite 
negative  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §i  2432-2435;    Dec.  Dig.  <8=586.] 

3.  RAII.BOADB  ®=»350— Accident  at  Cbossimo 
—Question  fob  Juby— Signals. 

In  an  action  for  death  in  a  crossing  acci- 
dent negative  evidence  that  whistles  were  not 
blown  held  sufficient  to  take  the  question  to 
the  jury,  though  there  was  positive  testimony 
that  they  were  blown.  ' 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1162-1192;   Dec  Dig.  ®=.350.] 

4.  Railboads  «s»233-yCBossinos— SiQNALa— 
Statutes. 

Under  the  statute  requiring  the  whistles 
of  a  locomotive  to  be  sounded  at  Intervals  until 
a  crossing  is  passed,  two  wealc  blasts  at  a 
whistling  post  1,487  feet  from  a  crossiDg  is 
not  a  compliance  with  the  statute,  no  other 
signals  being  given. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  747;   Dec.  Dig.  «S=»233.] 


6.  Railboads  d=»350— CBOssnro  Accident— 
Dqtt  to  Stop— Question  fob  Jdbt. 

In  an  action  for  death  In  a  crossing  acci- 
dent evidence  held  not  to  show  as  a  matter  of 
law  that  deceased  was  negligent  in  driving  on 
the  track  without  stopping. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
C3ent  Dig.  ff  1152-1192;  Dec.  Dig.  «=s>350.] 

6.  Railroads  «=9330— Crossing  Accident— 

CONTBIBUTOKT     NEOLIOENCE  —  FaILUBE    TO 

Give  Signals. 
As  bearing  on  the  contributory  negligence 
of  a  driver  in  going  over  a  railroad  crossing, 
a  failure  to  give  statutory  signals  is  an  ele- 
ment to  be  taken  into  consideration. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §!  1071-1074;   Dec.  Dig.  «=»330.] 

7.  Railboads  ®=3350 — Chossino  Accidents- 
Acts  IN  Embroenct — Question  fob  Jubt. 

Evidence  held  not  to  show  as  a  matter  of 
law  that  deceased,  struck  by  a  train  while  driv- 
ing over  a  crossing,  could  have  averted  the  ac- 
cident when  he  saw  the  train  was  upon  him  and 
heard  danger  signals  from  the  engine  when  150 
feet  away. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
C!ent  Dig.  H  1152-1192 ;    Dec.  Dig.  «=9350.] 

8.  Neouoencb  «=>72— 'Acts  in  EJiceboenot. 

When  suddenly  confronted  with  an  un- 
expected and  appalling  danger,  the  law  does  not 
require  persons,  under  penalty  of  being  held 
negligent,  to  act  instantly  and  in  the  most  intel- 
ligent way  to  avert  or  extricate  themselves 
from  the  peril. 

[Ed.  Note. — For  other  cases,  see  Negligence^ 
Cent  Dig.  §g  99,  100;   DecTDig.  «S=>72.] 

9.  Tbial   «=)203  —  iNSTBiJcnoNS  —  Dctt  op 
Plaintiff  to  Submit  Issues  Alleged. 

A  plaintiff  is  not  required  to  submit  by 
his  instructions  covering  the  whole  case,  all  the 
grounds  of  negligence  alleged,  though  there  is 
evidence  to  support  all. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Diig.  a  477-479 ;  Dec.  Dig.  «=»203.] 

Appeal  from  C!lrcult  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  Nellie  A.  Underwood  against  the 
St  Louis,  Iron  Mountain  ft  Southern  Rail- 
way Company.  BYom  a  Judgment  for  plahi- 
tiff,  defendant  appeals.    Affirmed. 

J.  F.  Green,  of  St  Louis,  A.  E.  Spencer, 
of  Joplin,  and  Bjarbour  &  McDavld,  of 
Springfield,  for  appellant  I.  V.  McFherson 
and  James  A.  Potter,  both  of  Aurora,  and 
Howard  Gray,  of  Carthage,  for  respondent 

STURGIS,  J.  Suit  by  the  widow  for  the 
death  of  her  husband  caused  by  a  collision 
with  defendant's  train  at  a  railroad  crossing- 
This  Is  the  second  appeal  in  the  case;  our 
opinion  on  the  first  aptieal  being  found  in 
182  Mo.  App.  252,  168  S.  W.  803.  The  case 
was  retried  on  the  same  pleadings  so  far  as 
the  merits  are  concerned,  the  negligence 
counted  on  being  defendant's  failure  to  give 
the  statutory  signals  of  ringing  the  bell  or 
sounding  the  whistle  on  the  train  approach- 
lag  the  wagon  road  crossing  where  plaintiff's 
husband  met  bis  death  while  attempting  to 
cross  defendant's  track  in  a  buggy.  The  de- 
fense, as  on  the  other  trial,  is  the  contribu- 
tory negligence  of  the  deceased  in  going  on 
the  track  without  taking  the  proper  precan- 
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tlons  of  stopptng,  looking,  and  listening  for 
tbe  coming  train. 

On  the  former  appeal  the  case  was  revers- 
ed and  remanded  solely  on  the  ground  that 
the  court  erred  In  submitting  the  case  on  the 
humanitarian  rule;  the  majority  opinion 
holding  that  there  was  no  substantial  evi- 
dence then  In  the  record  on  which  to  base  a 
finding  that  defendant's  engineer  did  see,  or 
by  the  use  of  due  care  could  have  seen,  de- 
ceased in  a  position  of  peril  In  time  to  have 
avoided  the  collision  by  the  reasonable  use 
of  the  means  at  his  command,  and  that  plain- 
tur  tailed  to  make  a  case  of  negligence  on 
this  ground.  On  this  trial  the  court  again 
heard  the  evidence  on  this  point  and  at  the 
doee  thereof  Instructed  the  Jury  that  there 
was  no  evidence  of  negligence  In  this  respect, 
so  that  such  ground  of  negligence  Is  now 
oat  of  the  case.  The  Jury  found  for  plaintiff 
on  the  issue  submitted  of  defendant's  negli- 
gence in  its  failure  to  give  the  required  sig- 
nals on  approaching  the  crossing,  and  on  the 
issue  of  deceased's  contributory  negligence  in 
not  using  reasonable  care  in  approaching 
the  track  at  the  crossing. 

The  defendant,  at  this  trial,  interposed,  or 
attempted  to  do  so,  two  constitutional  qnes- 
ttons,  the  determination  of  which  it  is  claim- 
ed vests  Jurisdiction  of  this  appeal  In  the 
Supreme  Court  One  of  these  questions  re- 
lates to  the  constitutionality  of  section  5425, 
R.  S.  1909,  as  interpreted  by  our  Supreme 
Court  in  Boyd  v.  Railroad,  249  Mo.  110,  153 
S.  W.  13,  Ann.  Gas.  1914D,  37,  to  the  effect 
that  said  section  is  partly  penal  and  partly 
compensatory.  The  argument  Is  that  as  said 
section  was  held  constitutional  In  Young  v. 
Railroad,  227  Mo.  307,  12T  S:  W.  19,  on  the 
theory  that  any  recovery  Is  wholly  penal,  the 
holding  in  the  Boyd  Case  that  it  is  not  wholly 
penal  shakes,  if  it  does  not  destroy,  the  con- 
stitutional foundation  of  said  section.  The 
other  constitutional  question  sought  to  be 
interposed  arises  from  the  fact  that  the  Jury 
brought  in  a  verdict  for  $7,583,  and  the  plain- 
tiff, conceding  that  the  verdict  was  excessive 
to  the  extent  of  $83,  voluntarily  remitted  that 
amount,  and  the  court  entered  Judgment  for 
$7,500.  The  defendant  objected  to  this  re- 
daction of  the  verdict  and  Judgment  against 
it  as  "being  palpably  made  for  the  purpose 
of  affecting  the  Jurisdiction  of  the  appeal," 
and  as  "being  a  fraud  on  the  Jurisdiction  of 
the  Supreme  Court,"  whose  Jurisdiction  Is 
fixed  by  the  verdict  as  rendered,  and  to  de- 
prive the  Supreme  Court  of  Jurisdiction  of 
the  appeal  In  this  manner  Is  to  deny  defend- 
ant the  equal  protection  of  the  law  and  is  in 
contravention  of  its  rights  under  the  Consti- 
tution. 

A  motion  to  transfer  the  case  to  the  Su- 
preme Court  on  account  of  the  constitutional 
qaestlons  mentioned  was  filed  in  and  over- 
ruled by  this  court  A  writ  of  prohibition 
vms  thai  asked  for  by  defendant  In  the  Su- 
preme Court,  on  the  ground  that  this  court  is 
wrongfully  retaining  Jurisdiction  oit  the  case 


in  wliich  grave  constitutlonBl  questions  are 
properly  involved.  The  granting  of  such 
writ  of  prohibition  was  denied  by  the  Su- 
preme Oourt  wlthont  a  written  opinion,  and 
we  must  take  it  either  that  there  is  no  mer- 
it In  the  questions  raised  and  that  such  have 
ceased  to  be  debatable  constitutional  ques- 
tions, or  that  such  questions  were  not  timely 
raised  as  the  same  were  not  mentioned  on 
the  first  appeal.  We  therefore  retain  Juris- 
diction of  this  appeal,  and  pass  to  the  con- 
sideration of  the  case  unhampered  by  any 
constitutional  luggage. 

[1]  The  defendant  contends  that  the  evi- 
dence on  this  appeal  is  different  than  on  the 
former  appeal,  and,  in  any  event,  that  this 
court  is  not  irrevocably  bound  by  any  er- 
roneous rulings  made  on  the  former  appeal 
as  to  defendant  being  negligent  or  deceased's 
lack  of  negligence.  We  do  not  question  ei- 
ther the  power  or  duty  of  this  court  to  cor- 
rect its  own  errors  dther  In  another  case  in- 
volving the  same  question  or  on  a  subsequent 
appeal  of  the  same  case.  Bowles  v.  Troll 
(Sup.)  171  8.  W.  326;  Mangold  v.  Bacon,  237 
Mo.  496,  636,  141  S.  W.  650 ;  Greene  County 
V.  Lydy  (Sup.)  172  S.  W.  876.  We  have  there- 
fore carefully  read  and  compared  the  state- 
ment of  facts  as  given  in  our  former  opinion 
with  the  present  record  and  find  that  the 
facts  there  stated  are  In  every  material  way 
correct — certainly  bo  with  reference  to  the 
questions  now  Involved  and  on  which  we  all 
then  agreed.  We  therefore  refer  to  that 
opinion  for  a  more  detailed  statement  of  the 
facts  presented  on  this  record.        , 

[2,  3]  A  demurrer  to  the  evidence  having 
been  overruled  the  defendant  contends  now, 
as  it  did  then,  that  there  is  no  substantial 
evidence  that  the  defendant  failed  to  give 
the  signals  of  ringing  the  bell  or  sounding 
the  whistle  in  the  manner  required  by  stat- 
ute on  approaching  this  crossing,  and  in  fact 
claims  that  It  did  both.  Defendant  claims 
that  its  evidence  is  positive  as  to  the  signals 
being  g^lven,  and  that  plaintiff's  evidence  is 
so  indefinite  and  negative  in  character  that 
it  does  not  raise  a  confiicting  issue.  We 
recognize  the  full  force  of  this  rule  as  stated 
in  many  cases.  Osborn  v.  Railroad,  179  Mo. 
App.  245,  255,  166  S.  W.  1118;  Qulnley  v. 
Traction  Co.,  180  Ma  App.  287,  296,  165  S. 
W.  346;  Bennett  v.  Metropolitan  St  R.  Co., 
122  Mo.  App.  703,  709,  99  S.  W.  480;  Henze 
V.  Railway  Co.,  71  Mo.  636,  638 ;  WllUamson 
V.  Railroad,  139  Mo.  App.  481,  488,  122  S.  W. 
1113.  Such,  however,  is  not  this  case.  We 
do  not  think  such  is  true  even  with  refer- 
ence to  whistling  at  or  near  the  whistling 
post,  shown  to  be  1,487  feet  from  the  cross- 
ing in  question.  There  is  strong  negative 
testimony  as  to  this  by  several  witnesses  who 
.say  they  were  giving  attention,  and  that  is 
enough  to  take  the  case  to  the  Jury.  For 
example,  Mrs.  Hemphill,  defendant's  witness, 
who  lived  west  of  the  crossing  300  feet,  the 
direction  from  which  the  train  was  coming, 
says  she  heard  the  train  before  It  reached 
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the  wblsQln^  post;  that  deceased  had  just 
passed  her  home ;  that  her  husband  was 
across  the  track  and  might  be  coming  home ; 
that  she  knew  of  the  danger  and  went  from 
the  kitchen  to  her  front  gate  to  give  deceased 
warning;  that  she  heard  the  noise  of  the 
train  as  it  came  along — "the  faint  noise  of 
the  train  towards  Aurora" — but  did  not  hear 
any  bell  or  whistle  until  the  shrill  danger 
signals,  coDcededly  not  given  until  within  200 
or  250  feet  of  the  crossing.  She  explained 
that  she  was  listening  for  the  train,  as  it  was 
late,  and  that  the  deceased  could  not  hear  it 
as  easily  as  she  could  because  he  had  enter- 
ed the  cut  on  the  wagon  road  as  it  went 
down  the  hill  towards  the  crossing  and  she 
was  on  higher  ground  and  more  in  the  open ; 
that  the  train  was  not  making  much  noise. 
Moreover  as  we  stated  on  the  other  hearing, 
two  of  defendant's  witnesses,  used  for  no 
other  purpose  than  to  prove  the  whistling, 
say  that  they  were  watching  the  train  from 
a  field  where  they  were  at  work,  and  that 
it  gave  two  short  weak  blasts  near  the  whis- 
tling post  and  no  other  sound  by  bell  or  whis- 
tle until  near  the  crossing  when  the  four  or 
five  quick  danger  signals  were  given. 

[4]  We  say  again  that  the  giving  of  two, 
or  even  more,  blasts  of  the  whistle  at  or  near 
the  whlstUng  post  and  running  In  silence 
from  there  on  Is  not  a  compliance  with  the 
statute  requiring  the  whistle  to  be  sounded 
at  intervals  until  the  crossing  is  passed.  The 
defendant,  as  if  recognizing  that  its  own 
witnesses  had  not  shown  a  compliance  with 
the  statjate  as  to  whistling,  produced  some 
evidence  that  it  kept  the  bell  ringing  contin- 
uously to  the  crossing.  The  defendant  lays 
stress  on  the  fact  that  other  witnesses  heard 
the  coming  train,  as  for  instance  the  Hemp- 
hill girl  and  her  aged  grandmother  living 
east  of  the  crossing,  and  that  the  deceased 
also  would  hare  heard  if  he  had  listened  as 
he  ought  to;  but  these  witnesses  say  that 
they  heard  the  noise  of  the  running  train, 
but  not  of  the  bell  or  whistle.  It  is  common 
knowledge  that  the  bell  or  whistle  sounds 
loud  above  the  noise  of  the  running  train 
and  the  fact  that  these  witnesses  heard  and 
observed  the  lesser  noise  and  not  the  louder 
one  Is  persuasive  evidence  that  the  louder 
signals  were  not  given.  Nearly  all  the  evi- 
dence negatives  the  ringing  of  the  bell  at 
all  and  that  any  whistle  was  sounded,  ex- 
cept possibly  right  at  the  whistling  post 
nearly  200  feet  further  away  than  the  reg- 
ulation distance,  and  shows  that  for  nearly. 
If  not  quite,  one-quarter  of  a  mile  this  train 
ran  in  silence  under  the  edge  of  the  hill  out 
of  the  sight  and  hearing  of  the  deceased 
traveler  who  was  proceeding  to  the  crossing 
unaware  of  Its  approach.  So  the  jury  have 
found  and  we  approve  'such  finding.  That 
the  deceased  would  have  heard  these  signals 
had  they  been  given  is  probable,  and  it  de- 
volved on  defendant  to  show  that  the  dam- 
age was  not  caused  by  its  failure  in  this  re- 
spect.   Weltch  V.  St.  L.  Iron  Ht.,  &  So.  Ry. 


Co.  (Mo.  App.)  176  S.  W.  261,  not  yet  offidal- 
ly  reported ;  Weigman  ▼.  Railroad,  223  Mo. 
699,  721,  123  S.  W.  38. 

[6]  Nor  do  we  think  that  the  deceased  was 
conclusively  shown  to  be  guilty  of  contribu- 
tory negligence.  We  again  hold  that  this 
was  a  question  for  the  jury,  the  burden  be- 
ing on  defendant  The  facts  now  before  us 
point  out  even  more  clearly  than  before  the 
difficulty  of  deceased  in  hearing  the  train  in 
the  absence  of  ringing  the  bell  or  sounding 
the  whistle  at  intervals.  He  had  entered  the 
cut  of  the  wagon  road  going  down  the  hiU 
towards  the  crossing  with  the  hill  back  to- 
wards the  coming  train  and  It  and  the  dense 
growth  of  trees,  brush,  and  weeds  between 
him  and  the  track.  Numerous  witnesses  tes- 
tified as  to  the  great  difficulty  of  hearing  a 
train  as  It  came  downgrade  around  and  un- 
der the  hill  by  one  at  or  near  the  crossing, 
and  especially  If  back  a  short  distance  in 
the  wagon  road  cut.  With  the  wind  in  the 
adverse  direction  to  a  traveler  on  the  road, 
we  can  readily  believe  that  a  person  at  the 
Hemphill  home  In  the  valley  east  of  this 
crossing  with  no  hill  between  could  more 
readily  hear  the  train  than  the  deceased. 
That  he  did  not  hear  it  Is  shown  by  his  ac- 
tion  In  driving  on  the  tracks  In  front  of  the 
train. 

The  defendant  asked  and  the  court  refused 
to  instruct  the  jury  as  a  matter  of  law  that 
it  was  deceased's  duty  to  stop  before  going 
on  the  track,  and  that  a  failure  of  deceased 
to  stop  in  order  to  listen  was  negligence  bar- 
ring a  recovery,  provided  the  jury  also  found 
that  such  stopping  would  have  avoided  the 
injury.  The  latter  part  of  this  Instruction 
is  embodied  in  one  given.  This  we  think  was 
not  error.  The  evideuce  was  conflicting  as 
to  the  rocklnesB  of  the  road,  especially  the 
last  40  or  50  feet  before  reaching  the  cross- 
ing. If  It  was  a  fact  and  apparent  to  de- 
ceased that  tlie  noise  of  his  steel  tired  buggy 
was  such  as  to  reasonably  prevent  his  hear- 
ing a  coming  train,  then  it  was  negligence  hi 
him  not  to  stop  and  listen.  The  deceased 
was  required  to  use  reasonable  care  and  pru- 
dence In  this  regard,  but  no  more.  Stopping 
would  do  no  good  unless  It  would  enable  him 
to  hear  a  train  which  could  not  be  heard 
while  going  at  a  slow  gait,, as  the  evidence 
tends  to  show  he  was.  To'  what  extoit,  if 
any,  the  noise  of  the  buggy  and  rocklneas  of 
the  road  impaired  his  hearing  was  for  the 
jury.  It  Is  only  in  exceptional  cases  that 
the  law  can  stamp  as  absolute  negligence  a 
failure  to  stop  In  order  to  listen.  No  one  was 
close  enough  or  gave  such  close  attention  to 
the  deceased's  actions  as  to  show  positively 
that  he  failed  to  stop,  much  less  to  show 
that  he  did  not,  at  some  point  near  the  cross- 
ing, go  at  such  a  low  rate  of  speed  as  to  ren- 
der his  ability  to  hear  practically  the  same 
as  at  a  full  stop.  Such,  we  think,  is  the  law 
as  announced  in  many  cases.  Weigman  v. 
Railroad,  223  Mo.  699,  123  S.  W.  38;  Lagarce 
V.  Railroad,  183  Mo.  App.  70,  90,  166  S.  W. 
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106S;  Campbell  t.  Ballroad,  175  Mo.  161, 173, 
183,  75  S.  W.  86;  Mastenon  t.  SaUroad,  58 
Mo.  App.  673,  576;  Petty  v.  Railroad,  88  Mo. 
306 ;  Henze  r.  Railroad,  71  Mo.  loc.  clt.  640 ; 
Powers  ▼.  RaUroad,  202  Mo.  267,  280,  100  8. 
W.  655.  The  train  was  about  an  hour  late 
and.  the  deceased  doubtless  thought  it  had 
already  passed.  What  is  said  as  to  a  travel- 
er's duty  In  approaching  a  railroad  track  In 
the  Campbell  Case,  supra,  Is  applicable  here: 
"Whilst  it  is  the  duty  of  one  under  such  cir- 
camatances  to  l<k>k  and  listen,  and  sometimes 
it  is  his  duty  to  stop  in  order  the  better  to  see 
and  hear,  yet  it  is  not  always  incumbent  on 
him  to  stop  for  that  purpose;  whether  he 
shouJd  do  so  or  not  in  a  given  case  depends  on 
the  circumstances,  and  if  it  is  doubtful  the  jury 
are  to  judge  of  it.  In  this  instance  the  boy 
did  not  stop,  and  whether  he  looked  or  listened 
we  can  only  judge  by  inference.  It  may  be 
that  he  both  looked  and  listened,  but  that  he 
was  deceived  by  the  fact,  if  it  was  the  fact, 
that  there  was  no  beadlieht  (signals),  and  that 
bia  listening  was  rendered  ineffectual  by  the 
noise  of  his  own  wagon  rattling  over  the  vitri- 
fied brick  pavement.  It  has  often  been  said 
that  a  man  approaching  a  railroad  with  the  pur- 
pose of  crossing  it  is  chargeable  with  the  duty 
to  himself  of  looking  and  listening  for  a  train. 
There  is  nothing  technical  about  that  rule; 
it  is  the  dictate  of  common  sense,  and  onn's 
conduct  in  relation  to  it  must  be  judged  with 
common  sense.  What  the  law  requires  is  the 
exercise  of  that  degree  of  care  which  such  per- 
sons of  ordinary  prudence  under  like  circum- 
stances usually  exercise" 

[•]  Nor  do  we  assent  to  the  proposition 
tbat  defendant's  duty  to  give  warning  signals 
Is  a  negligible  fact  In  determining  deceased's 
contributory  negligence.  The  deceased  had  a 
right.  In  the  absence  of  any  knowledge  to 
the  contrary,  to  take  Into  consideration  that 
defendant  wonld  obey  its  duty  to  sound  the 
whistle  or  ring  the  bell  on  approaching  this 
crossing.  His  care  for  his  own  safety  Is  not 
to  be  determined  by  the  same  standard  as 
if  defendant  owed  no  such  duty  to  him,  or  If 
deceased  knew  tbat  no  such  signals  would  be 
given.  One  cannot  heedlessly  and  blindly  go 
upon  a  railroad  track  relying  solely  on  de- 
fendant's duty  to  give  him  warning  while 
neglecting  his  own  duty  to  use  bis  senses  of 
sight  and  hearing;  but  the  law  does  not  re- 
quire him  to  anticipate  and  act  on  the  theory 
that  the  persons  in  charge  of  the  train  will 
neglect  their  duty  as  to  giving  signals  and 
cast  on  the  traveler  the  high  degree  of  care 
made  necessary  only  by  such  neglect  We 
again  quote  from  the  Campbell  Case,  supra: 

"In  this  case  the  boy  had  a  rigbt  to  expect 
that  there  would  be  a  headlight  (signals)  on 
any  car  on  that  road,  and  if  he  looked  in  both 
directions  as  he  approached  the  tracks  and 
saw  no  headlight  Oicard  no  signals),  and  if 
he  then  concluded  tor  that  reason  that  there 
was  no  car  coming  and  drove  on  the  track,  the 
conrt  had  no  right  to  say  as  a  matter  of  law 
tbat  be  was  guilty  of  contribntory  negligence. 
We  do  not  mean  to  say  that  he  was  not  guilty 
of  contribntory  negligence  or  that  the  jury 
would  not  have  been  justified  In   finding  him 

Silty,  but  we  mean  tbat  men  might  reasonably 
Jet  about  it,  and  therefore  it  was  for  the 
jury  to  say  whether  under  all  the  circumstances 
he  was  or  was  not  guilty."  Donohue  v.  Rnil- 
i^ad,  91  Mo.  857,  368,  2  S.  W.  424,  8  S.  W. 
848;    Petty  t.  Railroad,  88  Mo.  306,  318; 


Powers  V.  Railroad,  202  Mo.  267,  280,  100  S. 
W.  655;  Jackson  v.  Railroad,  171  Mo.  App. 
430,  451,  452,  156  S.  W.  1()05. 

In  the  Donohue  Case,  supra,  the  court 
said: 

"Neither  seeing  nor  hearing  a  train,  nor  the 
sound  of  a  bell,  for  none  was  rung,  the  deceased 
had  a  right  to  presume  that  he  could  pursue 
his  coarse  without  danger.  What  is  said  in 
the  case  of  Kennayde  v.  Railroad,  45  Mo.  255, 
may  be  appropriately  applied  here.  It  is  there 
said:  'The  citizen  who  on  a  public  highway 
approaches  a  railway  track,  and  can  neitlier 
see  nor  hear  any  indication  of  a  moving  train, 
is  not  chargeable  with  negligence  for  assuming 
that  there  is  no  car  sufficiently  near  to  make 
the  crossing  dangerous.  Ernst  v.  Railroad,  35 
N.  Y.  9  [90  Am.  Dec.  761].  He  has  a  right  to 
assume  that  in  handling  their  cars,  the  rail- 
road company  will  act  with  appropriate  care; 
that  the  usual  signals  of  approach  will  be  sea- 
sonably given,  and  that  the  managers  of  the 
train  will  be  attentive  and  vigilant  In  New- 
son  V.  Railroad,  20  N.  Y.  390,  the  rule  is  stated 
thus:  "The  law  will  never  hold  it  imprudent 
in  any  one  to  act  upon  the  presuimption.  that 
another  in  his  conduct  will  act  in  accordance 
with  the  rights  and  duties  of  both."  '  " 

This  expression  of  the  law  has  met  the  ap- 
proval of  the  Supreme  Court  In  the  more  re- 
cent case  of  Weigman  v.  Railroad,  223  Mo. 
699,  719,  123  S.  W.  38. 

[7,1]  We  cannot  agree  that  the  evidence 
unquestionably  shows  that  the  deceased  was 
guilty  of  negligence  in  going  on  the  track  aft- 
er he  saw,  or  could  with  due  care  have  seen, 
the  approaching  engine,  or  after  he  heard  the 
danger  signals  given  by  the  engineer  on  see- 
ing deceased's  horse  emerge  from  behind  the 
embankment.  According  to  the  engineer's 
story  when  he  first  saw,  or  could  see,  the 
horse  as  his  engine  rounded  the  hill  and  cut, 
the  engine  was  100  to  150  feet  of  the  crossing 
and  the  horse's  head  was  then  within  3  or  4 
feet  of  the  rail.  The  driver  could  not  yet  see 
the  entwine  as  he  was  further  back  behind  the 
embankment  Another  st^  or  two  of  the 
horse  and  he  was  on  the  track  with  the  fast 
moving  train  bearing  down  upon  blm.  The 
evidence  also  shows  that  the  approach  to 
the  track  was  narrow  with  ditches  on  each 
side,  making  it  difficult,  tf  not  dangerous,  to 
turn  either  way.  IxK>klng  at  it  now  and 
after  carefully  studying  the  surroundings, 
one  can  suggest  actions  on  the  part  of  de- 
ceased which  might  have  saved  his  life.  He 
might  have  stopped  the  horse  instantly,  even 
if  on  the  track,  and  let  the  engine  strike  the 
horse  instead  of  the  buggy,  or  he  might  have 
thrown  himself  out  of  the  buggy  in  time  to 
have  fallen  outside  of  the  rail.  But  when 
suddenly  confronted  with  an  unexpected  and 
appalling  danger  i)erson3  do  not  usually,  and 
the  law  does  not  require  them  to,  act  Instant- 
ly and  in  the  most  intelligent  way  to  avert 
or  extricate  themselves  from  the  peril.  Klel- 
ber  v.  People's  Ry.  Co.,  107  Mo.  240,  247,  17 
S.  W.  946,  14  L.  R.  A.  613;  Harshaw  v.  RaU- 
road, 173  Mo.  App.  459,  467,  159  S.  W.  1; 
Donohue  v.  Railroad,  91  Mo.  loc.  clt  365. 
Allowances  should  be  made  for  the  frailties 
of  human  nature  in  favor  of  the  traveler  as 
well  as  of  the  engineer  in  charge  of  the  train, 
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as  was  pointed  out  In  oar  former  opinion. 
The  poet,  In  speaking  o£  Gen.  Sheridan  on 
seeing  hla  shattered  and  retreating  lines  aft- 
er his  20-mlIe  ride  from  Winchester,  says: 
"What  was  done,  what  to  do,  a  glance  told 
him  both."  But  that  Is  poetry,  and,  besides, 
Gen.  Sheridan  was  an  extraordinary  man, 
and  we  suspect  tlyit  be  was  expecting  to  find 
much  the  condition  which  met  his  eye,  and 
had  been  planning  what  to  do  and  how  to 
do  it 

The  various  phases  of  deceased's  duty  In 
approaching  the  track  as  to  stopping,  looking, 
and  listening  were  submitted  to  the  Jury  by 
instructions  drawn  by  defendant  and  suffi- 
ciently favorable  to  it  and  In  accordance 
with  the  law  as  stated  in  this  and  the  former 
opinion. 

[9]  We  do  not  see  the  force  of  defendant's 
criticism  of  plalntitC's  instruction,  submit- 
ting her  whole  case,  on  the  ground  that  it 
submits  the  case  on  only  one  ground  of  neg- 
ligence, that  relating  to  the  statutory  sig- 
nals, while  the  petition  contains  three 
grounds  of  negligence,  one  of  which,  however, 
was  taken  from  the  jury  at  defendant's  re- 
guest.  We  know  of  no  rule  of  law  requiring 
a  plaintiff  to  submit  his  case  on  all  the 
grounds  of  negligence  alleged  even  where 
there  is  evidence  to  support  all.  There  Is  a 
rule  of  law  requiring  an  Instruction  covering 
the  whole  case  not  to  ignore  any  defense  sup- 
ported by  the  evidence,  but  It  would  be  novel 
to  apply  it  to  the  grounds  of  recovery  in  in- 
structions given  for  the  plaintiff. 

The  court  admitted  evidence  as  to  plain- 
tiff's pecuniary  loss  and  instructed  the  Jury 
that  in  case  It  found  for  plaintiff  to  allow 
$2,000  as  a  penalty  and  an  additional  amount 
as  comi)ensatory  damages,  not  exceeding  In 
the  aggregate  $10,000,  taking  into  considera- 
tion the  usual  compensatory  features,  such 
as  deceased's  age,  earning  capacity,  etc. 
This  instruction  is  not  seriously  criticised 
and  is  unobjectionable  from  defendant's 
statement  under  any  view  of  the  ruling  in 
Boyd  V.  Ballroad,  supra. 

The  case  was  weU  and  carefully  tried,  and 
the  Judgment  will  be  affirmed. 

FAEBIN6TON,  J.,  concurs.  BOBEBT- 
SON,  P.  J.,  concurs  In  the  result 


GBISWOLD  V.  HAAS.    (No.  14008.) 

(St  Louis  C!onrt  of  Appeals.    Missouri.     May 

4.  1915.     Bebeaxin?  Denied  May  18,  1815. 

Dissenting  Opinion,  June  8,  1915.) 

1.  Intkbpleadeb   ^=»33  —  Appointmbst   of 

COMMISSIONEB   FOB   SALE   OF   PBOPEKIY— Ju- 
BISDICTION. 

Where  a  case  of  interpleader  was  within 
the  Jurisdiction  of  the  circuit  court  the  parties 
were  t>efore  it  the  fund  was  in  its  custody,  and 
the  point  decided  was  within  the  issues  before 
the  court  jurisdiction  was  in  such  court  to  make 
an  order  appointing  a  commissioner  to  sell  the 
property  in  suit  a  bond,  holding  the  sum  in 


conrt  pending  the  determination  of  the  questions 
raised  by  the  interpleader. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  {}  68-71,  74;  Dec.  Dig.  <S=>33,] 

2.  Pbincipal  and  Agent  €=103— Expressly 
AUTHOKizED  Act  of  Agent — Bindino  Ckab- 
ACTEB  on  Principal. 

Where  one  authorized  an  agent  to  bid  in 
bonds  for  him  at  a  commissioner's   sale.    tfa« 

Srincipal  was  bound  by  such  agent's   bid,  and 
able  for  the  amount  to  the  commissioner. 
lEd.  Note. — For  other  cases,  see  Principal  and 
Agent,   Cent   Die.   $S   278-293,  353-359.    307; 
Dec.  big.  «=s>103.] 

3.  Pbincipai.  and  Agent  «=»175— Unattthok- 
ized  Act  or  Agent  —  BATincATioN  bt 
Pbincipai.. 

Where  one  did  not  expressly  authorize  an- 
other to  purchase  bonds  for  him  at  a  commia- 
sioner's  sale,  but  such  other  nevertlieleas  did 
so,  and  the  conduct  of  the  one  who  had  given 
no  express  authorization,  after  hearing  that  the 
bonds  bad  been  purchased  for  him,  amounted  to 
a  ratification  of  the  purchase,  be  was  liable  as 
principal  to  the  commissioner  for  the  amount 
bid. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Apent.  Cent  Dig.  {{  662-668;  Dec.  TUg.  «=s» 
175.] 

4.  Pbincipai,  and  Agent  €=»170— Unautitob- 
iZEu  Act  of  Agent— Batification  bt  Pbin- 
cipal. 

Where  one  who  did  not  authorize  another  to 
purchase  bonds  for  hun  at  a  commissioner's 
sale,  nevertheless,  after  such  purchase  by  such 
otlier  on  his  behalf,  with  luiowledgc  thereof,  ap- 
proved and  recognized  the  act  of  the  other  in 
bidding  in  the  bonds,  or  acquiesced  therein,  such 
conduct  was  evidence  of  ratilication  by  him 
of  the  bid  by  such  other. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  {{  638-643;  Dec.  Dig. 
<S=s>170.J 

5.  Pbinctpai.  and  Agent  €=»155— Aqknt's 
LiABiLiTT  to  TniBD  Pebsons— Wabrantt 
of  Authoeitt — Damages. 

Where  one  purported  to  act  for  a  principal 
in  bidding  in  bonds  at  a  commissioner's  sale, 
when,  in  fact  be  was  unauthorized,  the  measure 
of  damages  against  bim  was  the  difference  be- 
tween the  amount  of  his  bid  and  the  anauunt  he 
paid  on  it,  which  was  the  amount  for  which 
the  commissioner  was  liable;  the  value  of  the 
bonds  sold  being  immaterial. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  A^ent  Cent.  Dig.  {S  574-582;  Dec  liis. 
<8=155.J 

Allen,  J.,  dissenting. 

Appeal    from    St    Louis    Circuit    C!oart; 

Eugene  McQulllin,  Judge. 

Action  by  P.  A.  Griswold,  Commissioner, 
against  Max  Haas.  Judgment  for  plaintiff; 
and  defendant  appeals.    Affirmed. 

Henry  H.  Furth,  of  St  Louis,  for  appel- 
lant John  B.  Denvir,  Jr.,  and  P.  A.  Gris- 
wold, both  ot  St  Louis,  for  respondent. 

EEYNOLDS,  P.  J.  This  la  the  second  ap- 
pearance of  these  parties  before  our  court  on 
a  controversy  growing  out  of  the  same  trans- 
action. When  the  first  case  was  here  we  re- 
versed the  Judgment  and  remanded  the  case 
on  two  grounds',  first,  error  ot  the  trial 
court  in  the  rejection  of  certain  testtmony  as 
to  agency;    second,  that  being  an  action  to 
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recover  the  purchase  price  of  property  al- 
leged to  have  been  sold,  we  held  It  did  not 
lie,  but  that  the  proper  actlmi  under  the  facts 
would  be  either  for  deceit  or  upon  the  ex- 
press or  Implied  warranty  of  authority  to 
make  the  purchase.  See  Qrlswold  t.  Haas, 
145  Mo.  App.  678,  122  8.  W.  T81.  Instead  of 
amending,  plaintiff  saw  fit  to  Institute  a  new 
action  before  a  Justice  of  the  peace  asking 
damages  on  the  theory  of  a  breach  of  the  Im- 
plied warranty  of  agency  on  the  part  of  de- 
fendant In  the  bidding  in  of  the  bonds. 
From  a  Judgment  in  favor  of  plalntlfF  in  the 
jnstice's  court,  the  case  went  on  appeal  to 
the  circuit  court,  where  being  tried  before 
the  court,  a  Jury  having  been  waived,  the 
court  found  for  plaintiff  and  defendant  ap- 
I)ealed. 

The  main  facts  attending  the  transaction 
were  developed  on  this  last  trial  practically 
as  tbey  apiieared  in  the  former  trial.  We  re- 
fer for  them  to  Grlswold  v.  Haas,  supra.  It 
may  be  said  that  on  this  last  trial  Mr.  Mc- 
Laln,  in  possibly  more  emphatic  terms  than 
used  at  the  former  trial,  denied  the  agency 
of  Mr.  Haas.  At  this  second  trial  counsel 
for  defendant  also  challenged  the  validity  of 
the  proceedings  of  the  circuit  court  under 
whlcli  plaintiff  Griswold  had  l>een  appointed 
commissioner  and  authorized  to  sell  the 
ttonds.  The  record  of  that  case,  designated 
as  cause  No.  39,021  In  the  circuit  court  of 
the  dty  of  St.  Louis,  was  in  evidence  at  this 
last  trial  and  It  appears  from  that  that  the 
bonds  here  Involved  having  been  brought  in- 
to court  by  a  party  in  whose  possession  they 
were  but  who  disclaimed  ownership  of  them, 
that  party  setting  up  that  they  were  diiimpd 
by  different  parties,  asked  that  these  parties 
be  required  to  intervene.  They  did  inter- 
vene, each  of  them  contending  for  ownership 
of  the  bond.  Pending  that  the  circuit  court 
appointed  Mr.  Griswold,  plaintiff  here,  com- 
missioner, ordered  him  to  sell  the  bond,  hold- 
ing the  sum  in  court  pending  the  determina- 
tion of  the  questions  raised  by  the  inter- 
pleaders. 

[1]  At  this  last  trial  this  proceeding  was 
attaclced  on  the  ground  that  the  court  was 
Withont  Jurisdiction  to  appoint  a  commission- 
er or  order  a  sale  of  the  bonds.  .We  will  dis- 
pose of  that  by  saying  that  we  do  not  think 
that  there  is  anything  in  the  contention. 
That  case  was  within  the  Jurisdiction  of  the 
court;  the  parties  were  before  It;  the  fund 
was  in  its  custody;  the  point  decided  was 
within  the  Issues  before  the  court.  These 
facts  present,  Jurisdiction  in  the  circuit  court 
to  make  the  order  is  clear.  Charles  v.  White, 
214  Mo.  187,  112  S.  W.  545,  21  L.  R.  A.  (N.  8.) 
481,  127  Am.  St.  Rep.  ff74. 

The  defendant  asked  and  at  his  Instance 
the  court  gave  declarations  of  law  to  the  ef- 
fect that  if  the  court  believed  and  found 
from  the  evidence  that  McLaln,  the  party  In 
whose  name  Haas  had  l>ought  In  the  bonds, 
before  the  sale  expressly  authorized  defend- 
ant to  purchase  the  bonds  for  him,  the  verdict 


should  be  for  defcmdant;  or  If  the  court 
found  that  McLaln,  before  the  sale,  has  not 
expressly  authorized  defendant  to  purchase 
the  bonds  for  him  at  the  sale  but  that  his 
conduct  after  the  sale,  on  hearing  that  de- 
fendant had  purchased  the  bonds  for  him, 
amounted  to  a  ratification  of  the  purchase, 
the  verdict  should  be  for  defendant.  Fur- 
ther, that  if  the  court  found  from  the  evi- 
dence that  Mcl/ain,  after  the  purchase  of  the 
bonds  for  him  by  defendant,  and  with  knowl- 
edge thereof,  approved  or  recognized  the  pur- 
chase thereof,  or  acquiesced  therein,  such 
conduct  on  the  part  of  McI/aln  is  evidence  of 
ratification  by  him  of  the  purchase  made  on 
his  behalf  by  defendant. 

The  defendant  also  asked  the  court  to  de- 
clare as  a  mattei'  of  law  that  under  the 
pleadings  and  evidence  plaintiff  could  not 
recover  more  than  nominal  damages;  that  if 
the  finding  is  for  plaintiff  the  court  should 
award  him  damages  in  the  sum  of  $1.00. 
This  was  refused. 

At  the  request  of  defendant  the  court  also 
made  findings  of  fact  as  follows: 

That  in  the  case  No.  39,021,  under  which  the 
order  for  sale  of  the  bonds  bad  been  made  and 
which  was  pending  in  the  circuit  court  of  the 
city  of  St.  Louis,  "the  bonds  in  question  were 
by  the  court  ordered  to  be  sold  upon  prescrib- 
ed public  notice  at  the  east  front  duor  of  the 
court  house,  for  cash  to  the  highest  bidder,  by 
the  plaintiff  herein  as  commiasiuner,  who  was 
directed  to  report  forthwith  to  the  court  his 
actions  in  the  matter;  that  no  appeal  was  tak- 
en from  the  judgment  and  order  of  this  court  in 
cause  No.  39,021;  that  pursuant  to  said  judg- 
ment and  order  plaintiff  herein  as  such  commis- 
sioner did,  on  February  21,  1907,  offer  said 
bonds  for  sale  and  at  said  sale  defendant  was 
the  highest  and  best  bidder  and  thereupon  said 
bonds  were  struck  off  to  him  for  the  price  of 
$276,  and  at  said  time  defendant  paid  to  plain- 
tiff the  sum  of  $15  on  account  of  said  purchase: 
that  on  inriuiry  concerning  the  name  of  the  pur- 
chaser defendant  stated  the  purchaser  was 
Qeorpe  F.  McLaln,  and  that  subsequently  the 
sale  was  duly  approved  by  Division  No.  5  of  this 
court. 

"That  after  [wards]  said  plaintiff  made  a  ten- 
der of  said  bonds  to  said  McLain  and  demanded 
of  him  the  balance  of  the  purchase  price,  namely 
$261,  and  that  said  McLain  repudiated  the 
agency  of  defendant. 

"The  court  further  finds  that  defendant  was 
not  authorised  to  purchase  said  bonds  for  said 
McLain,  and  therefore  was  not  the  agent  of  said 
McLain  in  said  purchase;  and  that  after  said 
sale  said  McLain  did  not  recognize  and  ap- 
prove defendant's  purchase  of  said  bonds  as 
his  agent. 

"Tlie  court  further  finds  that  plaintiff  has  been 
damaged  in  the  sum  of  $261.00." 

Judgment  followed  accordingly.  It  Is  from 
this  Judgment  that  defendant  has  duly  ap- 
pealed to  this  court 

[2-4]  We  see  no  occasion  to  disturb  the 
finding  of  the  court  or  error  in  its  action  In 
the  giving  and  refusing  of  instructions.  It 
gave  Instructions  which  defendant  asked  but 
found  the  facts  against  him.  Its  finding  of 
facts  Is  full,  meets  the  issues,  and  Is  sup- 
ported by  subs1!antlal  testimony,  the  weight 
of  which  was  for.  the  determination  of  the 
trial  court  as  trier  of  fact 
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[6]  The  court  properly  refused  the  instruc- 
tion as  to  nominal  damages.  The  measure 
of  the  damage  here  was  the  difference  be- 
tween the  amount  of  the  bid  and  the  amount 
defendant  paid  on  the  bid.  That  was  the 
amount  for  which  plaintiff,  as  commissioner, 
is  responsible.  The  value  of  the  stock  or 
bonds  sold  was  Inunaterlal.  The  amount  of 
damage  to  which  plaintiff  was  entitled,  if  he 
recovered,  was  a  fixed  and  ascertained  sum. 

This  case  originated  before  a  Justice  of 
the  peace,  as  did  the  former  action  over  this 
matter  between  these  parties.  In  both  cases 
the  finding  has  been  for  plaintiff.  Plaintiff 
was  acting  as  an  officer  of  the  court.  De- 
fendant, by  bidding  In  the  property,  put  the 
plaintiff  to  the  cost  and.  trouble  of  this  liti- 
gation, which  cost  should  otherwise  be  charg- 
ed to  the  trust  fund.  The  judgment  below 
was  manifestly  for  the  right  party,  and  in 
view  of  section  2082,  Revised  Statutes  1900, 
wtrich  directs  that  no  Judgment  shall  be  re- 
versed unless  the  court  believes  that  error 
against  appellant  and  materially  affecting 
the  merits  of  the  case  appears,  we  do  not  be- 
lieve such  error  appears.  Moreover,  section 
20S3,  Revised  Statutes  1909,  authorizes  us 
as  an  appellate  court,  to  give  such  judgment 
as  the  trial  court  ought  to  have  given,  when 
it  appears  that  the  Judgment  is  for  the  right 
party,  as  we  think  is  the  case  here.  Joy  v. 
Gale,  124  Mo.  App.  569,  102  S.  W,  30. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

NORTONI,  J.,  concurs. 

ALI^EN,  3.  1  am  unable  to  concur  in  the 
majority  opinion  herein,  which  1  think  is  in 
eonfilct  with  our  decision  In  this  case  on  the 
former  appeal.  Griswold  v.  Haas,  145  Mo. 
App.  578,  122  S.  W.  781.  It  was  there  held 
that,  the  defendant  contracted  for  the  pur- 
chase of  the  bonds  in  the  name  of  bis  sup- 
posed principal,  but  without  authority,  be 
did  not  thereby  bind  himself  as  purchaser, 
and  could  not  be  sued  upon  the  contract 
Such  ruling  appears  to  accord  with  prior  de- 
cisions of  our  courts,  and  to  be  in  line  with 
the  weight  of  authority  on  the  question  in- 
volved. • 

I  understand  the  rule  to  be  that,  if  an 
agent  contracts  for  and  in  the  name  of  a  dis- 
closed principal,  expressly  or  by  his  acts  as- 
serting authority  when,  in  fact,  none  exists, 
an  action  will  not  lie  against  him  on  such  con- 
traot,  but  he  is  liable  to  respond  in  damages 
for  his  wrongful  act  in  assuming  the  con- 
tract for  another  without  authority.  It  was 
so  held  in  Griswold  v.  Haas,  supra,  following 
the  authorities  there  referred  to.  And  see 
Byars  v.  Doores'  Adm'r,  20  Mo.  284 ;   Wright 


V.  Baldwin,  61  Mo.  loc.  dt.  272;  Hotd  Co. 
V.  Furniture  Co.,  73  Mo.  App.  loc.  cit.  138; 
1  Mechem  on  Agency  (2d  Ed.)  S  1398,  where 
many  cases  are  collected  In  footnotes.  Tbe 
appropriate  remedy  is  said  to  be  an  action 
on  the  case  for  fraud  and  deceit,  though  the 
tortious  feature  of  the  case  may  be  waived, 
and  the  suit  proceed  in  assumpsit  as  for  a 
breach  of  the  express  or  implied  warranty  of 
authority.    See  authorities  supra. 

WhUe  the  majority  opinion  does  not  in 
terms  controvert  this,  1(  sanctions  a  recoyery 
by  plaintiff  of  the  unpaid  portion  of  the  pur- 
chase price  upon  delivery  of  the  bonds  to 
defendant  In  effect,  it  allows  a  recovery 
against  tbe  defendant  on  tbe  contract  If  an 
action  could  have  been  maintained  against 
defendant  as  the  vendee  for  a  breach  of  tbe 
contract  of  sale,  doubtless  one  remedy  avail- 
able to  plaintiff  would  have  been  to  bold  tbe 
bonds  for  defendant,  tender  them,  and  sue 
for  the  unpaid  portion  of  the  purchase  price. 
I  do  not  perceive  how  this  course  can  be 
sanctioned  upon  the  theory  of  a  recovery  of 
damages  for  the  alleged  wrongful  act  of  de- 
fendant, the  agent,  in  assuming  to  act  with- 
out authority. 

The  statement  filed  before  the  Justice  of 
the  peace  was  perhaps  Intended  to  state  a 
cause  of  action  for  damages  for  a  wrongfol 
assumption  of  authority  by  defendant  But 
it  does  not  appear  that  plaintiff  has  sliown 
any  damage  suffered.  The  loss  entailed,  if 
any,  could  have  been  ascertained  by  a  re- 
sale of  the  bonds.  I  perceive  no  reason  why 
this  could  not  have  been  done,  nor  any  rea- 
son for  making  an  exception  to  the  rule 
above  stated  because  of  the  fact  that  the  sale 
was  by  a  commissioner.  Certainly  the  rec- 
ord does  not  disclose  any  effort  to  ascertain 
the  damages  recoverable  in  an  action  of  the 
character  such  as  this  court  held  to  be  the 
appropriate  remedy,  when  the  case  was  here 
on  the  former  appeal.  And  I  think  the  error 
is  here  one  materially  affecting  the  merits 
of  the  action,  and  affecting  tbe  substantial 
rights  of  the  appellant,  and  that  therefore  sec- 
Uons  1850  and  2082,  Rev.  Stat  1909,  caimot 
be  invoked  to  sustain  the  Judgment 

There  are  other  questions  here,  but,  under 
the  circumstances,  it  is  unnecessary  for  me 
to  discuss  them.  I  dissent  from  the  concln- 
sions  reached  by  my  Associates,  and,  as  I 
deem  the  decision  herein  to  be  contrary  to 
the  decisions  of  the  Supreme  Court  in  Byars 
V.  Doores'  Adm'r,  20  Mo.  284,  Wright  v.  Bald- 
win, 51  Mo.  loc.  dt  272,  and  to  the  decision 
of  the  Kansas  City  Court  of  Appeals  in 
Newland  Hotel  Co.  v.  Furniture  Co.,  73  Mo. 
App.  135,  I  ask  that  the  case  be  certified  to 
tbe  Supreme  Court  for  final  determination 
by  that  tribunal. 
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HEAD  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    June  18,  1915.) 

1.  I'ERjxiBT  *=»2— Statutes— Repeal. 

Ky.  St.  1915,  M  1174,  1175,  creating  the 
offense  of  false  swearing,  and  declaring  that, 
where  any  written  statement  is  sworn  to  as 
required  by  law,  and  it  is  false  in  any  material 
part,  the  person  making  the  statement  with 
knowledge  of  its  falsity  shall  be  guilty  of  false 
swearing,  are,  as  to  false  swearing  to  reports 
of  banks,  repealed  by  the  act  of  1912,  as  amend- 
ed in  1914,  embodied  in  Ky.  St.  1915,  ^  165a, 
creatinjT  a  banking  department,  requiring  re- 
ports from  banks  verified  by  the  oath  of  offi- 
cers, and  imposing  penalties  for  making  false 
reports  recoverable  in  action  by  the  Attorney 
General  and  repealing  conflicting  acts. 

[Ed.    Note.— For    other    cases,    see    Perjury, 
Cent  Dig.  t  2 ;   Dec.  Dig.  «=»2.] 

2.  Statdtes    ^=>169— RepbaI/— EiXPBesb    Re- 
FEAii — ^Implied  Repeal. 

A  statute  may  be  repealed  expressly  or  by 
implication,  and,  where  two  statutes  are  re- 
pugnant to  each  other,  the  latter  prevails. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  {  229;   Dec.  Dig.  «=>159.] 

8.  Statutes  «=s>169— Imfukd  Repeals. 

The  rule  that  repeals  by  implication  are 
not  favored  requires  the  court  to  so  construe 
statutes,  if  possible,  that  both  shall  be  opera- 
tive, and,  where  two  statutes  can  be  read  to- 
gether without  contradiction  or  repugnancy  or 
absurdity  or  unreasonableness,  they  must  be  so 
read,  and  both  given  effect 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  (  229;   Dec.  Dig.  <&=»159.] 

4.  Statutes  <8=188  —  Consteuction— Mean- 
ing OF  Language. 

Under  Ky.  St.  1915,  §  460,  declaring  that 
all  words  and  phrases  shall  be  construed  accord- 
ing to  the  approved  and  common  usage  of  the 
language,  except  such  words  as  may  have  ac- 
quired a  peculiar  meaning  in  the  law,  the  court, 
in  constming  a  statute,  will  seek  to  determine 
the  legislative  will  by  determining  the  meaning 
of  the  words  of  the  statute  by  giving  them  the 
meaning  necessarily  following  from  the  words 
and  contexts. 

[ISd.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {S  266,  267,  276;  Dec.  Dig.  «=>18a] 

Appeal  fr<«n  Circuit  Court,  Boyd  County. 

J.  S.  Head,  Jr.,  was  convicted  of  false 
swearing,  and  he  aippeals.  Reversed  and  re- 
mandecl. 

J.  Irvine  Blanton,  of  Cyntbiana,  B.  B.  Hag- 
er,  of  Ashland,  Geo.  B.  Martin,  of  Catletts- 
bnrg,  and  Eimnett  M.  Dickson,  of  Paris,  for 
appellant  James  Garnett,  Atty.  Gen.,  and  M. 
U.  Logan,  AsBt  Atty.  Gen.,  for  the  Common- 
wealth- 

HUBT,  J.  On  the  23d  day  of  January, 
1915,  an  Indictment  was  returned  in  the  Boyd 
circnit  court  against  the  appellant,  J.  S. 
Head,  Jr.,  which  accused  him  of  the  crime  of 
false  B\rearlng,  committed  by  verifying  un- 
der oatli  knowingly  a  false  report  of  the 
Citizens'  Bank  &  Trust  Company  made  to 
the  Imnktng  commissioner,  as  required  by 
8nbsecti<«  10  of  section  166a,  c.  9a,  of  the 
Kentucky  Statutes,  Carroll  1915.  The  in- 
dictment was  found  under  the  provisions  of 
sections  1174  and  1175  of  the  Kentucky  Stat- 


utes. Thereafter,  on  the  2»th  day  of  April, 
1915,  upon  motion  of  the  attorney  for  the 
commonwealth,  this  Indictment  was  quashed, 
and  referred  to  the  grand  Jury  for  farther 
action.  On  the  30th  day  of  April,  1915,  the 
grand  jury  returned  another  indictment  in 
place  of  the  one  quashed.  This  indictment 
charged  the  appellant  with  the  crime  of 
false  swearing,  committed  by  the  appellant  on 
the  8th  day  of  April,  1914,  and  at  a  time 
when  he  was  cashier  of  the  Citizens'  Bank 
&  Trust  Company,  which  was  a  banking  cor- 
poration and  duly  authorized  to  do  business 
under  the  laws  of  the  state  of  Kentucky,  and 
carrying  on  a  banking  business  in  Ashland, 
Ky.,  by  unlawfully,  willfully,  feloniously,  and 
knowingly  verifying  and  making  oath  to  a 
certain  written  and  printed  report  to  the 
banking  commissioner  of  the  state  of  Ken- 
tucky of  the  condition  of  the  bank  at  the 
close  of  business  on  April  8,  1914,  which  was 
the  day  and  date  de.slguated  by  the  banking 
commissioner  for  the  banking  corporation  to 
make  a  report  of  its  condition.  The  report 
was  one  which  was  required  by  law  to  be 
made  under  oath  by  the  president  or  the 
cashier  of  the  banking  corporation  to  the 
banking  commissioner  of  the  state,  by  sub- 
section 10  of  section  165a,  c.  9a,  of  Kentucky 
Statutes.  The  indictment  further  alleged 
that  the  report  was  false  and  known  to  be 
false  by  the  appellant,  at  the  time  be  verified 
It,  in  certain  material  parts,  which  were  spe- 
dfically  set  out  In  the  Indictment,  and  that 
each  of  the  statements  was  a  material  state- 
ment in  the  report,  and  was  one  required  to 
be  contained  in  the  report,  and  that  the  re- 
port was  made  to  the  banking  commissioner 
and  sworn  to  by  the  appellant,  as  the  cashier 
of  the  banking  corporation,  and  that  he  knew 
at  the  time  he  did  so  that  the  report  was 
false  and  untrue  in  each  of  the  material  par- 
ticulars couix'lained  of,  and  all  of  which  was 
alleged  to  be  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucliy.  Upon  this  indictment  the  appel- 
lant was  brought  to  trial,  when,  before  he 
pleaded  to  the  indictment,  he  filed  a  general 
demurrer  to  the  indictment,  which  was  over- 
ruled by  the  court,  and  to  which  the  appel- 
lant excepted.  The  trial  resulted  in  a  ver- 
dict of  guilty  by  the  jury,  which  fixed  his 
penalty  at  a  term  the  minimum  of  which 
was  one  year  and  the  maximum  of  which  was 
one  year  and  one  day  In  the  penitentiary, 
and  judgment  was  rendered  against  him  by 
the  court  in  accordance  with  the  verdict  of 
the  jury. 

The  apitellant  filed  grounds  and  moved  the 
court  to  set  aside  the  verdict  of  the  jury 
and  the  judgment  of  the  court,  and  to  grant 
him  a  new  trial,  but  the  motion  and  grounds 
were  overruled,  to  whic^  he  excepted.  One 
of  the  grounds  relied  upon  by  the  appellant 
was  the  alleged  error  of  the  court  in  over- 
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nUlnK  Ills  demurrer  to  the  Indictment  Many 
other  grounds  were  relied  upon,  but  we  do 
not  consider  it  necessary  to  advert  to  them. 

[1]  The  ground  upon  which  the  demurrer 
was  based  was  that  sections  1174  and  1175, 
supra,  were  repealed,  so  far  as  they  denounc- 
ed any  penalty  and  punishment  against  an 
ofiBcer  of  a  banking  corporation,  because  of 
any  false  report  made  to  the  banking  commis- 
sioner, by  the  proyislons  of  chapter  9a,  {  165a, 
and  its  subsections,  supra,  and  that  making  a 
false  report,  by  the  laws  relating  to  banking 
in  force  at  the  time  that  the  alleged  offense 
was  committed  and  at  the  time  of  the  in- 
dictment and  trial,  was  not  the  crime  of  false 
swearing,  and  that  the  penalties  denounced 
against  false  swearing  no  longer  applied  to 
the  act  of  making  a  false  report  by  an  officer 
of  a  banking  corporation  to  the  banking  com- 
missioner of  the  state,  and  that  in  making 
such  false  report  he  was  guilty  of  a  differ- 
ent oftense  from  the  one  charged.  Sections 
1174  and  1175,  supra,  are  as  follows: 

Section  1174: 

"If  any  person,  in  any  matter  which  is  or 
may  be  judicially  pending,  •  •  •  or  on  any 
subject  in  which  he  can  legally  be  sworn,  or 
on  which  he  is  required  to  be  sworn,  when 
sworn  by  a  person  authorized  by  law  to  ad- 
minister an  oath,  shall  willfully  and  knowing- 
ly swear,  depose  or  give  in  evidence  that  which 
is  false,  he  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years." 

Section  1175: 

"If  any  certificate  or  written  statement  be 
made  or  written  notice  given,  by  the  officers 
of  any  company  Incorporated  by  the  laws  of 
this  commonwealth,  which  is  required  to  be 
verified  on  oatb,  and  is  so  sworn  to,  be  false 
in  any  material  part,  each  person  who  swore  to 
the  same,  knowing  it  to  be  false,  shall  be  guilty 
of  false  swearing,  and,  on  conviction,  be  con- 
fined in  the  penitentiary  not  less  than  one  nor 
more  than  five  years." 

TTnder  the  provisions  of  the  two  statutes 
above  set  forth,  there  is  no  doubt  that  the 
acts  charged  against  appellant  in  the  indict- 
ment constituted  the  crime  of  false  swearing, 
as  defined  in  those  statutes,  and  for  his 
guilt  he  could  have  been  prosecuted  and  pun- 
ished for  the  crime  of  false  swearing. 

The  legislative  session  of  1912,  however, 
created  a  statute  establishing  a  department 
of  banking,  which  seems  to  have  been  intend- 
ed to  control  the  entire  matter  of  the  regula- 
tion and  examination  of  the  banking  institu- 
tions of  the  state.  This  act  was  approved  on 
the  Ist  day  of  March,  1912  (Laws  1912,  p.  8). 
Section  10  of  that  act  provided  that  every 
bank,  whenever  required  by  the  banking  com- 
missioner, but  not  to  exceed  five  times  in 
any  year,  unless  for  cause,  the  commissioner 
deemed  additional  reports  necessary  to  gain 
complete  information,  should  make  a  report 
In  writing  to  him,  verified  by  the  oath  of  Its 
president  or  vice  president  or  secretary  or 
cashier  or  two  principal  offlcers.  Such  re- 
port was  required  to  show  the  actual  condi- 
tion of  the  bank  making  the  report  at  the 
close  of  business  on  any  date  designated  by 
the  commissioner.    This  section  then  set  out 


with  particularity  the  things  about  which  the 
bank  should  report,  and  the  report  therein 
required  to  be  made  was  the  kind  of  reimrt 
for  which  the  appellant  was  indicted  for 
making  and  knowingly  verifying  it  on  oatb, 
when  he  knew  that  it  contained  false  state- 
ments. 

Subsection  9  of  section  165a  prescribes  the 
fees  to  be  paid  to  the  banking  commissioner 
for  filing  reports  to  be  made  to  him  by  the 
banks. 

Subsection  12  provides  that  the  banking 
commissioner  shall  make  a  call  upon  each 
bank  at  least  twice  In  each  year,  to  publish  a 
condensed  statement  of  its  financial  condi- 
tion, and  a  copy  of  It,  certified  by  the  publish- 
er, shall  be  sent  to  the  banking  commissioner. 

Subsection  18  of  the  act  prescribes  the 
penalties  for  violation  of  the  requirements  of 
the  act.  It  provides  that,  if  any  deputy 
banking  commissioner  or  any  state  bank  ex- 
aminer shall  have  knowledge  of  the  insol- 
vency or  unsafe  condition  of  any  bank,  sub- 
ject to  examination  under  this  act,  and  that 
it  is  unsafe  or  inexpedient  to  permit  it  to 
conduct  business,  and  falls  to  forthwith  re- 
port snch  facts  to  the  banking  commissioner, 
or  shall  disclose,  contrary  to  the  provisions 
of  this  act,  any  Information  obtained  by 
him,  or  shall  violate  any  of  the  provisions  of 
the  act,  or  faU  to  perform  any  duty,  he  shall 
forfeit  his  office  and  be  fined  for  each  offense 
not  less  than  (100  nor  more  than  $2,000.  If 
the  banking  commissioner  falls  to  perform 
any  duty  required  of  him,  or  violates  any  of 
the  provisions  of  the  act,  he  shall  forfeit  his 
office  and  be  fined  for  each  offense  not  less 
than  1500  nor  more  than  |5,000.  If  any  bank 
knowingly  falls  to  make  a  report  required  by 
law,  within  the  time  designated  for  the  mak- 
ing of  it,  or  falls  to  Include  in  it  any  matter 
required  by  law,  or  falls  to  publish  any  re- 
port within  30  dasrs  after  the  time  when  it 
should  have  been  published,  or  fails  to  pay 
the  fees  due  for  filing  reports  or  for  an  ex- 
amination, it  shall  be  subject  to  a  i)enalty 
of  $25  for  each  day  it  shall  he  delinquent, 
not  to  exceed  $250  In  all. 

Another  section  of  subsection  13  is  as  fol- 
lows: 

"Every  person  who,  or  bank  which  willfullj 
makes  or  transmits  a  false  report  or  refuses  to 
submit  its  books,  papers,  and  assets  for  ex- 
amination, or  any  officer  of  such  bank  who  re- 
fuses to  be  examined  under  oath  touching  the 
concerns  of  such  bank,  severally  shall  be  fined 
not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars. 

"Whenever  any  such  officer,  person  or  bank 
becomes  liable  to  any  penalty  imposed  by  this 
act  and  refuses  to  pay  it,  or  the  banking  com- 
missioner, deputy  banking  commissioner  or  any 
state  bank  examiner  becomes  liaUe  to  any  pen- 
alty Imposed  by  this  act,  the  Attorney  Uener- 
al  shall  Institute  a  penal  action  against  sucb 
delinquent  person,  bank  or  officer,  in  the  name 
of  the  commonwealth  of  Kentucky,  in  th« 
fi'ranklin  circuit  court,  or  in  the  circuit  eourt 
of  the  county  in  which  sudi  offense  is  com- 
mitted, for  the  recovery  of  such  penalty,  and 
all  sums  collected  in  snch  actions  diall  be  paid 
into  the  state  treasury." 
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Tbe  last  clause,  which  is  28,  of  section 
165a,  Is  as  follows: 

"All  acts  and  parts  of  acts  in  conflict  with 
tbiE  act  are  hereby  repealed." 

False  swearing  la  an  offense  created  by 
8tatnte,  and  section  1174,  supra,  describes 
what  false  swearing  consists  of.  Section 
1175,  supra,  provides  that,  where  any  certifi- 
cate or  written  statement  is  made  or  written 
notice  given  by  the  officers  of  any  company 
incorporated  by  the  laws  of  this  state,  which 
certificate  or  written  statement  or  notice  is 
required  to  be  verified  on  oath  and  is  sworn 
to,  and  It  Is  false  In  any  material  part,  the 
person  so  doing  It,  knowing  it  to  be  false, 
shall  be  guilty  of  false  swearing.  The  stat- 
ute of  1912  supra  provides  by  section  10  that 
the  banks  shall  make,  at  times  designated  by 
the  banking  commissioner,  reports,  which 
shall  be  sworn  to  by  some  two  chief  officers 
of  the  bank. 

Subsection  13,  snpra,  provides  that  any 
person  who  willfully  makes  a  false  report 
shall  be  punished  by  a  fine  of  not  less  than 
|50  nor  more  than  $500.  It  will  be  observed 
that  section  1175,  supra,  requires  the  report 
to  be  false  in  some  material  part,  and  to  be 
Bwom  to,  and  known  to  be  false,  when  sworn 
to,  to  constitute  the  crime  of  false  swearing, 
denounced  by  such  statute. 

The  offense  denounced  by  subsection  13,  { 
165a,  snpra,  embraces  the  acts  which  consti- 
tute the  above  offense  of  false  swearing,  and 
also  the  willful  making  or  transmission  of  a 
fiUse  report  which  Is  not  verified,  as  wdl  as 
one  which  is  verified,  by  oath,  and  the  false 
reports  which  contain  statements  not  mate- 
rial, as  well  as  those  which  are  material. 
It  seems  that  by  subsection  13,  |  165a,  the 
Legislature  Intended  to  create  a  new  offense 
of  wlllCuUy  making  or  transmitting  a  false 
report,  which  can  only  be  committed  by  per- 
sons required  to  make  reports  under  the  pro- 
visions of  section  166a  and  subsections  there- 
of.   The  question  for  determination  is:    Does 
subsection  13  of  section  165a  repeal  sections' 
1174  and  1175,  supra,  so  far  as  pertains  to 
the  making  of  a  false  report  required  by  law 
to  be  niade  under  oath,  by  the  officers  of  a 
banking  corporation  to  the  banking  commis- 
sioner, knowing  it  to  be  false,  when  sworn  to, 
and    containing   false   material   statements? 
The  commission  of  such  an  act  was  made  into 
the  crime  of  false  swearing  by  the  statute 
(section  1175,  supra).    If  the  statute  creating 
sucb  an  offense  out  of  such  an  act  is  repealed, 
then  the  commission  of  such  an  act  is  not 
false  swearing,  and  one  cannot  be  Indicted 
nor  convicted  for  false  swearing  for  the  com- 
mission of  such  an  act.    If  sections  1174  and 
1175,  supra,  are  not  repealed,  in  so  far  as 
they  denounce  a  crime  and  penalty  against 
the  officers  of  a  banking  Institution   which 
makes   a   false  report  to  the  banking  'com- 
missioner, we  have  the  condition  presented 
that,  if  an  officer  of  a  banking  corporation 
makes  and  swears  to  a  false  report  to  the 
banking    commissioner    containing   material 


statements,  and  known  at  the  time  to  be 

false,  such  officer  Is  guilty  of  false  swearing, 
and  may  be  convicted  of  such  felony  and  con- 
fined In  the  penitentiary  for  from  one  to  five 
years,  under  section  1175,  supra,  and  he  Is 
also  guilty  of  willfully  making  a  false  report, 
which  also  Includes  the  crime  above  describ- 
ed, and  may  be  convicted  of  such  offense  un- 
der the  provisions  of  subsection  13,  {  165a, 
and  fined  for,  from  $50  to  $500,  an  of- 
fense which  is  only  a  misdemeanor.  The 
offense  of  willfully  making  or  transmitting 
a  false  report  is  not  a  degree  of  the  crime  of 
false  swearing.  The  report  required  by  sub- 
section 10  of  section  165a  to  be  made  by  the 
officers  of  a  banking  corporation  to  the  bank- 
ing commissioner  is  required  to  be  sworn  to, 
but  the  punishment  for  the  one  who  willful- 
ly makes  a  false  report  under  that  section, 
according  to  subsection  13  of  the  same  act, 
is  a  fine  in  the  sum  of  not  less  than  $50  nor 
more  than  $500,  and  the  punishment  may 
not  be  Imposed  by  an  indictment,  but  by  a 
penal  action  Instituted  by  the  Attorney  Gen- 
eral, In  the  name  of  the  state,  in  either  the 
Franklin  circuit  court  or  In  the  circuit  court 
of  the  county  where  the  offense  was  commit- 
ted. It  seems  that  the  Legislature,  by  the 
enactment  of  the  act  of  1912,  and  as  amended 
in  1914,  and  which  now  constitutes  chapter 
9a,  I  16Sa,  and  its  subsections,  undertook  to 
devise  a  complete  system  for  the  regulation 
and  examination  of  the  banking  Institutions 
and  the  enforcement  of  the  provisions  of  that 
law  by  penalties,  and  each  of  the  offenses 
created  by  the  act  and  for  which  a  punish- 
ment Is  provided  Is  a  misdemeanor,  and  not 
a  felony,  and  the  collection  of  the  penalties 
are  to  be  accomplished  by  penal  actions  in- 
stituted by  the  Attorney  GeneraL  The  of- 
fense denounced  by  subsection  13,  {  165a, 
Includes  the  acts  for  which  the  appellant 
was  Indicted,  as  the  terms  used  are  "every 
person  who  willfully  makes  or  transmits  a 
false  report"  The  description  in  the  indict- 
ment of  the  offense  charged  is  conclusive  that 
the  false  report  alleged  to  have  been  made 
by  the  appellant  is  the  report  required  to  be 
made  by  subsection  10  of  section  165a  and 
required  to  be  verified. 

It  follows  that.  If  sections  1174  and  1175, 
supra,  are  repealed  by  subsection  13  of  sec- 
tion 165a,  so  far  as  relates  to  the  making  of 
a  false  report  by  the  officers  of  a  bank  to  the 
banking  commissioner,  the  acts  constituting 
the  offense  described  in  the  indictment  do  not 
constitute  the  offense  of  false  swearing,  and 
cannot  be  punished  by  indictment,  but  con- 
stitute the  offense  of  willfully  making  a  false 
report,  which  is  punishable  by  a  fine,  and  It 
must  be  assessed  in  a  penal  action  by  the  At- 
torney General,  in  the  name  of  the  state. 

[2]  A  statute  may  be  repealed  expres.sly, 
or  may  be  done  by  implication.  If  the  two 
statutes  are  repugnant  to  each  other,  the 
later  statute  must  prevail,  as  it  Is  the  latest 
expression  of  the  legislative  wUL  Assuming 
that  the  Legislature  knew  at  the  time  of  the 
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«nactinent  of  the  act  of  1912  that  an  ofDcer 
of  a  bank  making  a  false  verified  report  to 
the  secretary  of  state,  was  subject  to  the 
penalties  denounced  by  section  1174,  snpra, 
and  was  guilty  of  false  swearing  by  the  pro- 
visions of  section  1175,  supra,  It  cannot  be 
assumed  that  It  did  not  Intend,  by  the  enact- 
ment of  subsections  10  and  13  of  section 
165a,  by  which  an  offense  was  created,  which 
Included  the  offense  denounced  by  section 
1175,  supra,  and  other  similar  acts  which 
had  not  theretofore  been  offenses,  and  pre- 
scribed a  punishment  and  a  means  of  pro- 
cedure to  enforce  the  penalties,  to  repeal  sec- 
tions 1174  and  1175,  supra,  so  far  as  they 
relate  to  the  offense  of  making  false  reports 
by  officers  of  banks  to  the  banking  commis- 
sioner, and  then  expressly  repealed  aU  laws 
In  conflict  with  the  one  enacted. 

[3]  It  Is  a  well-known  rule  of  construction 
that  repeals  by  Implication  are  not  favored. 
This  rule  has  been  construed  to  mean  that  it 
is  the  duty  of  the  court  to  so  construe  the 
acts,  if  possible,  that  both  shall  be  operative, 
and,  if  two  statutes  can  be  read  together 
without  contradiction  or  repugnancy  or  ab- 
surdity or  unreasonableness,  they  shall  be 
read  together  and  both  have  effect 

"If  by  fair  and  reasonable  interpretation  acts 
which  are  seemingly  incompatible  or  contra- 
dictory may  be  enforced  and  made  to  operate 
in  harmony  and  without  absurdity,  both  will 
be  upheld,  and  the  later  act  will  not  be  regard- 
ed as  repealing  the  other  by  construction  or  in- 
tendment." liewis'  Sutherland,  Stat.  Const.  J 
246. 

The  acts  in  question  seem  to  be  absolntdy 
incompatible  and  contradictory,  both  as  to 
the  offense  which  the  acts  charged  consti- 
tutes and  tile  punishment  for  same,  as  well 
as  the  procedure  to  secure  the  punishment. 

36  Cyc.  1071,  states  the  rule  of  construction 
to  this  effect: 

"A  later  statute  repeals  an  earlier  one,  if  it 
covers  the  same  subject,  or  in  general  terms 
repeals  all  other  laws  within  its  purview." 

Subsection  13,  |  165a,  supra,  expressly  by 
its  terms  repeals  all  other  laws  which  are  in 
conflict  with  it  In  Payne  v.  Connor,  3  Bibb, 
180,  this  court  held  that  the  provisions  of  an 
act  repealing  all  acts  and  parts  of  acts  which 
come  within  its  purview  should  be  under- 
stood as  repealing  all  acts  in  relation  to  all 
cases  which  are  provided  for  by  the  repeal- 
ing act    The  commission  of  the  act  of  wiU- 


fally  making  and  transmittiiig  a  fidse  report 
is  fully  cared  for  in  section  165a,  and  snbse- 
qnent  sections. 

In  Gorham  v.  Luckett  6  B.  Hon.  146,  this 
court  said: 

"But  if  a  subsequent  statute  requires  the 
same,    and   also   more    than   a   former  statute 

•  *  *  made  sufficient,  this  5s,  in  effect,  a  re- 
peal of  so  much  of  the  former  statute  as  de- 
clares the  sufficiency  of  what  it  prescribes. 
And  if  the  last  act  professes  or  manifestly  in- 
tends to  regulate  the  whole  subject  to  which  it 
relates,  it  necessarily  supersedes  and  repeals 
all  former  acts,  so  far  as  it  differs  from  them 
in  its  prescriptions.  The  great  object  then  is 
to  ascertain  the  true  interpretation  of  the.  last 
act.  That  being  ascertained,  the  necessary 
consequence    is   that    the   legislative    intention 

•  •  •  deduced  from  it  must  prevail  over  any 
prior  inconsistent  intentions  to  be  deduced  from 
a  previous  act" 

In  Commonwealth  t.  Cato,  14  Bush,  635, 
it  was  held: 

That  when  there  are  two  acts  on  the  same 
subject,  the  rule  is  to  give  effect  to  both,  if 
possible,  but,  if  the  two  are  repugnant  in  their 
provisions,  the  later  act  vrithout  any  repealing 
clause  operates  to  the  exent  of  repugnancy  as  a 
repeal  of  the  first,  and,  even  when  the  two  acts 
are  not  in  express  terms  repugnant  yet  if 
the  later  act  covers  the  whole  subject  of  the 
first  snd  embraces  new  provisions,  plainly 
showing  that  it  was  a  substitute  for  the  first 
act  it  will  operate  as  a  repeal  of  that  act 

[4]  Section  460  of  Kentucky  Statutes  says: 

"All  words  and  phrases  shall  be  construed  and 
understood  according  to  the  approved  and  com- 
mon •  •  •  usage  of  language,"  except  such 
words  and  phrases  as  may  have  acquired  a  pe- 
culiar and  appropriate  meaning  in  the  law. 

The  legislative  will  has  to  be  determined 
by  the  meaning  of  the  words  of  Its  enact- 
ments, and  what  it  intends  to  do  has  to  be 
determined  from  what  it  did  do,  giving  to  the 
former  and  later  statutes  the  meaning  and 
intendment  which  necessarily  follows  from 
their  words  and  contexts.  It  is  evident  that 
the  Legislature  Intended  by  the  enactm«it  of 
section  165a  and  its  subsections,  and  the 
creation  of  the  offense  of  willfully  making  a 
false  report  to  entirely  supersede  sections 
1174  and  1175,  snpra,  so  far  as  the  making 
of  a  false  report  by  the  officers  of  a  bank,  as 
reqnlred  by  the  banking  laws,  was  a  viola- 
tion of  the  statutes  last  mentioned. 

For  the  reasons  indicated,  the  demurrer 
ought  to  have  been  sustained,  and  the  judg- 
ment appealed  from  must  be  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 
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C.  B.  ENSIGN  ft  CO.  r.  COFFBLT.    (No.  3.) 
(Supreme  Conrt  of  Arkansas.     May  24,  1915.) 

1.  EviDENOC    «=»442— Pabol    Evidence    to 
Vary  Wbitteh  Instbuments— Admissibil- 

ITT. 

Where  a  contract  for  the  purchase  of  an 
acetylene  lighting  plant  was  in  writing  contain- 
ed in  a  written  order  and  guaranty,  parol  evi- 
dence of  the  terms  of  the  contract  was  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Byidence, 
Cent.  Mg.  tS  1874-1S97;    Dec.  Dig.  «=»442.] 

2.  Saixb     «=>120— Semediss     of     Butu— 

BBEACH    or    WABkANTT. 

Where  the  seller  of  a  lighting  plant  war- 
ranted that  it  would  diffuse  light  equal  to  the 
sample,  a  breach  in  that  condition  caused  a 
failure  of  consideration  warranting  the  buyer  in 
refusing  to  pay  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  294;    Dec.  Dig.  •=»120.] 

3.  Saixs   *=»88— Pbotihce   of   Cotjbt   abd 
jl'ry — constktjction  of  contbacts. 

Where  a  written  contract  of  sale  was  un- 
ambiguous, the  court  should  declare  its  effect, 
instead  of  submitting  the  question  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SS  248-250;    Dec.  Dig.  <8=88.] 

4.  Sales  «=>267— Remedies  of  Buxebt— Wab- 

BAPiTIXS. 

Where  a  contract  of  sale  contained  an  ex- 
press warranty  of  the  article,  there  is  no  im- 
plied warranty  of  suitableness. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  760,  761 ;    Dec.  Dig.  «=»267.] 

6.  TBIAI.      «=»252— iNSTBUOnONB  — Appijoa- 

BiLiTT  TO  Evidence. 

Where  there  was  no  evidence  thereof,  It 
was  improper  for  the  court  to  submit  to  the 
jury  the  question  whether  the  article  sold  was 
warranted  for  18  months. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ft  505,  596-612;  Dec.  Dig.  €=>252.] 

6.  Tbiai.  «=251—Instbuctions— Issues. 

In  an  action  for  the  purchase  price  of  an 
article  sold  through  an  agent,  an  instruction  on 
the  authority  of  the  agent  to  make  warranties, 
etc.,  was  improper,  where  the  contract  and  war- 
ranties which  were  in  writing  were  accepted  by 
both  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-595;   Dec.  Dig.  €=251.] 

7.  Sales      ^s»120—AcTionB  — Remedy      or 

BtlTEB. 

Where  there  was  some  trifling  defect  in 
an  acetylene  lighting  plant,  sold  with  a  war- 
ranty, that  could  be  remedied  with  a  small  out- 
lay. It  is  the  duty  of  the  buyer  to  make  the 
outlay,  and  he  cannot,  having  failed  to  do  so, 
defeat  recovery  of  the  purchase  price  on  the 
ground  that  the  plant  did  not  comply  with  the 
warranty,  but  is  only  entitled  to  recoupment 
for  an  amount  sufficient  to  enable  him  to  cor- 
rect the  defect 

[Ed.  Note.— For  other  cases,  see  Sale*,  Cent 
Dig.  I  294;    Dec.  Dig.  «s>120.] 

Appeal  from  Circuit  Conrt,  Benton  County ; 
3.  8u  Maples,  Judge. 

Action  by  C.  B.  Ensign  k  (3o.  against  R. 
U  Coffelt.  Prom  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

EL  P.  Watson,  of  Bent<mvlUe,  for  appellant 
McGlU  &  Llndsey  and  Rice  &  Dickson,  all  of 
Bentonvllle,  for  appellee. 


McCtfLLOOH,  C.  J.  This  is  an  action  In- 
stituted by  appellant  against  oppellee  to  re- 
cover the  price  of  a  lighting  plant,  which  was 
installed  in  appellee's  country  residence  in 
Benton  county.  Ark.  The  transaction  occur- 
red In  the  year  1908.  A.  S.  Phelps,  Jr.,  do- 
ing business  at  BUkhart,  Ind.,  under  the  name 
of  New  England  Manufacturing  Company, 
was  engaged  In  manufacturing,  selling,  and 
Installing  gas  Ughting  plants  for  private  use, 
called  the  "Phelps'  Carbide  Feed  Gas  Gen- 
erator," and  through  his  agent,  one  E.  P. 
Roberts,  sold  an  outfit  to  appellee  and  In- 
stalled it  in  his  residence.  Appellee  signed 
a  written  order  to  Phelps  for  the  outfit, 
which  order  contained  specifications  and  stip- 
ulated the  price  of  $225,  to  be  evidenced  by 
two  notes  payable  In  18  months.  Phelps  In- 
stalled the  plant,  and  when  the  Installation 
was  complete  Roberts  executed  to  appellee. 
In  the  name  of  his  principal,  a  written  guar- 
anty in  the  following  form: 

"We  hereby  guarantee  for  one  year  the 
Phelps'  carbide  feed  acetylene  gas  generator  as 
follows: 

"Made  in  workmanlike  manner  and  of  sub- 
stantial material  in  accordance  with  the  Na- 
tional Board  of  Underwriters'  requirements. 
Will  diffuse  light  equal  to  sample  exhibited. 

"The  laboratory  test  yield  per  pound  of  car- 
bide is  five  cubic  feet  of  gas. 

"The  lighting  capacity  depends  upon  the  slxe 
and  number  of  burners  used. 

"Cost  of  carbide  is  $3.75  per  cwt  or  $70.00 
a  ton,  at  the  Union  Carbide  Co.'s  warehouse  in 
every  state. 

"If  same  don't  do  as  this  guaranty  calls  for, 
we  agree  to  take  out  plant  without  cost  to  Mr. 
Coffelt  New  England  Mfg.  Co., 

^'Bv  E.  P.  Roberts. 

"Chicago,  Illinois,  March  6,  1908." 

The  whole  of  the  above  writing  was  ac- 
cording to  a  printed  form  furnished  to  Rob- 
erts by  his  principal,  except  the  last  clause, 
which  was  Inserted  by  Roberts  in  his  own 
handwriting  and,  according  to  the  evidence 
in  the  case,  without  any  specific  authority 
from  his  principal  to  do  sa  Negotiable  prom- 
issory notes  were  executed  by  appellee  to 
Phelps  on  tlie  same  date  that  the  above  guar- 
anty in  writing  was  given,  and  Phelps  trans- 
ferred the  notes  before  maturity  to  appel- 
lant, and  the  latter  instituted  suit  thereon; 
but  it  was  adjudged  In  that  case  that  the 
article  sold  was  "a  patented  machine,  im- 
plement, substance,  or  instrument,"  and  that 
as  appellee's  notes  were  not  executed  upon  a 
printed  form  showing  the  true  consideration 
in  accordance  with  the  terms  of  the  statute, 
the  same  were  void.  E^Ign  v.  CoflCelt,  102 
Ark.  568.  Phelps  thereupon  assigned  to  ap- 
pellant the  original  cause  of  action,  which 
constituted  the  consideration  for  the  notes, 
and  he  instituted  the  present  action  thereon. 
Appellee  alleged  in  his  answer  that  Phelps' 
agent,  in  making  the  sale  of  the  Ughting  plant 
to  him,  agreed  that  the  same  should  be  taken 
on  trial  by  appellee  for  a  period  of  18  months, 
and  that  if  it  did  not  difTuse  light  up  to  the 
standard  of  the  sample  which  was  exhibited. 
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or  sbould  In  any  other  way  fall  to  give  sat- 
isfaction, the  seller  would  take  out  the  plant 
and  release  appellee  from  all  obligation  to 
pay  the  price.  The  answer  further  alleges 
that  the  outfit  failed  to  furnish  light  in  ac- 
cordance with  the  guaranty,  and  that  appel- 
lee gave  notice  thereof  to  Phelps  and  tender- 
ed the  plant  back  to  him.  The  trial  of  the 
case  before  a  jury  resulted  in  a  verdict  in  ap- 
I)ellee's  favor,  from  which  an  appeal  has 
been  prosecuted. 

[1]  The  court  admitted,  over  appellant's 
objection,  proof  of  the  alleged  oral  agree- 
ment of  Roberts  that  the  sale  should  not  be 
an  unconditional  one,  and  that  the  plant 
would  be  put  in  for  appellee  to  try  it  out,  and 
that  it  would  be  removed  If  it  did  not  give 
satisfaction  for  a  period  of  18  months.  The 
testimony  was  Inadmissible  for  the  reason 
that  there  was  a  written  contract  which  could 
not  be  varied  by  oral  testimony.  The  writ- 
ten order  constituted  an  offer  to  Phelps,  the 
seller,  which  was  accepted  by  installation  of 
the  plant,  and  that  writing,  together  with  the 
written  guaranty  given  to  appellee  by  the 
seller,  constituted  a  contract  between  the 
parties  which  must  control  their  rights  in 
this  litigation. 

[2]  It  is  unnecessary  to  discuss  the  ques- 
tion of  Roberts'  authority  to  make  the  ad- 
dition in  his  own  handwriting  to  the  printed 
form  of  guaranty  furnished  Idm  by  his  prin- 
cipal, as  it  adds  nothing  material  to  the  force 
of  the  contract.  The  printed  form  as  fur- 
nished by  the  seller  constituted  e  guaranty, 
operative  for  one  year,  that  the  gas  generator 
would  diffuse  light  equal  to  the  sample  ex- 
hibited; and  if  there  was  a  breach  of  that 
contract,  it  constituted  a  failure  of  consid- 
eration which  absolved  appellee  from  paying 
the  price  i^ccifled  in  the  contract. 

[3]  There  are  also  numerous  assignments 
of  error  with  resiwct  to  rulings  of  the  court 
in  giving  and  refusing  instructions,  and  we 
are  of  the  opinion  that  those  assignments  are 
well  founded.  The  case  was  tried  upon  the 
wrong  theory  and  in  disregard  of  the  fact 
that  the  rights  of  the  parties  are  to  be  de- 
termined by  the  written  contract  The  writ- 
ten contract  was  unambiguous,  and  it  was 
the  duty  of  the  court  to  cmistrue  it.  Mann 
V.  Urquhart,  89  Ark.  239,  116  S.  W.  219.  The 
contract  was  one  for  installation  and  uncon- 
ditional sale  of  the  lighting  plant,  and  the 
court  erred  in  giving  the  first  and  second  in- 
structions, of  its  own  motion,  submitting  the 
question  whether  or  not  the  contract  was 
conditional. 

[4]  There  was  error  in  giving  the  first  in- 
struction requested  by  appellee  on  the  subject 
Of  the  implied  warranty  of  suitableness  of 


the  artide.  Inasmndi  as  the  contract  itself 
<K)ntained  an  express  warranty  on  that  su'  - 
Ject,  it  was  exclusive,  and  there  was  no  ques- 
tion of  implied  warranty  in  the  case. 

[5]  The  second  instruction  given  at  appel- 
lee's request  was  also  erroneous  in  submit- 
ting the  question  of  a  written  guaranty  cov- 
ering a  period  of  18  months,  for  the  reason 
that  there  is  no  evidence  of  eny  such  writ- 
ing, the  sole  evidence  on  that  subject  being  in 
the  form  of  oral  testimony  wlilch  was  incom- 
petent 

[8]  The  third  Instruction  was  erroneous  in 
telling  the  jury  that  Phelps  was  bound  by — 

"any  terms,  conditions,  guaranties,  or  warran- 
ties that  were  made  by  such  agent  with  tb« 
defendant  that  were  reasonably  necessary  to 
effect  the  sale  and  were  in  good  faith  accepted 
and  relied  upon  by  the  purchaser." 

The  contract  was  in  writing  and  it  was  un- 
contradicted that  Its  terms  were  accepted  by 
both  parties.  Therefore  the  question  of  the 
outhority  of  the  agent  to  make  any  addition- 
al terms,  conditions,  or  warranties  was  not 
Involved  in  this  case. 

[7]  Appellant  further  insists  that  he  was 
entitled  to  an  Instruction  to  the  effect  that 
even  though  the  article  was  not  as  represent- 
ed by  the  seller,  appellant  was  entitled  to  re- 
cover the  price,  "less  any  actual  damages 
the  defendant  may  have  sustained."  Tbe 
instruction  was  not  correct  tn  the  form  it 
was  asked,  for  the  reason  that  if  there  was 
a  breach  of  the  terms  of  the  written  con- 
tract of  guaranty,  it  was  a  failure  of  con- 
sideration, and  there  could  be  no  recovery. 
On  the  other  hand,  if  there  was  some  defect 
which  appellee  could  have  corrected  by  a 
trifling  outlay,  it  was  his  duty  to  have  It  rem- 
edied, or  give  the  seller  an  opportunity  to  do 
so,  and  in  that  case  would  only  be  entitled 
to  recoup  the  cost  of  correcting  such  defect 
If  an  instruction  to  that  effect  had  been  ask- 
ed, it  would  have  been  the  duty  of  the  court 
to  give  it  but  it  was  not  correct  to  tell  the 
jury  broadly  that  if  there  was  a  breach  of 
the  warranty,  appellant,  as  assignee  of  the 
seller,  would  be  entitled  to  recover  the  stip- 
ulated price,  less  any  damages  sustained  by 
reason  of  defects.  Appellant  was  not  entitled 
to  recover  tlie  price  at  all  if  the  contract  had 
been  broken  by  his  assignor,  the  seller,  for 
the  two  features  of  the  contract'  namely  the 
agreement  for  the  sale  and  the  guaranty,  con- 
stituted one  inseparable  contract  and  the 
rule  is  elemental  that  one  who  is  the  first  to 
break  a  contract  cannot  maintain  an  action 
to  recover  upon  it. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 
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GARDNER   ▼.    METROPOLITAN    ST.    RY. 
CO.     (No.  11633.) 

(Kanaas    City    Court    of   Appeals.      MissoarL 

June  18,  1915.     Rehearing  Denied 

July  2, 1915.) 

JUBT     «=397— ColtPKrBNCT     OF     JUBOBS— AC- 
QUAINTASCB    WITH   DEFENDANT'S    COUNSEL. 

Where  plaintiff's  counsel  asked  several 
jurors  as  to  their  acquaintance  with  defend- 
ant'i  counsel,  and  elicited  that  some  had  known 
him  for  several  years,  and  others  bad  been  his 
neighbors,  one  was  a  member  of  the  same 
church,  and  another  a  barber  who  had  "worked 
on  him  a  few  times,"  all  answering  that  they 
could  try  the  case  fairly,  but  being  challenged 
for  cause  and  excused  over  defendant's  objec- 
tion, plaintiff  having  made  no  objection  as  to 
the  manner  of  selecting  the  panel,  or  sngges- 
tiun  that  its  selection  bad  been  influenced  by 
defendant  or  its  counsel,  the  excusing  of  such 
jurors  was  reversible  error,  as  being  merely 
because  they  were  acquainted  with  counsel. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  11  431-433,  435-137 ;    Dec.  Dig.  <e=>97.] 

Appeal  from  Circuit  Court,  Jackson  Conn- 
ty;  Klmbrongh  Stone,  Judge. 

Action  by  Bemice  Gardner  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Rerersed  and  remanded. 

John  H.  Lncas,  of  Kansas  City,  and  L.  T. 
Dryden,  of  Independence,  for  appellant  0. 
W.  Prince,  E.  A.  Harris,  and  J.  E.  Westfall, 
all  of  Kansas  City,  for  respondent 


ELLISON,  P.  J.  Plaintiff  was  a  passen- 
ger on  one  of  defendant's  street  cars,  and 
while  occupying  that  relation  received  per- 
sonal injury  which  she  charges  was  caused 
by  defendant's  negligence.  She  recovered 
Judgment  in  the  trial  court 

In  an  examination  of  the  panel  of  Jurors 
touching  their  quallflcations,  plaintifTs  coun- 
sel asked  several  of  them  concerning  their 
being  acquaintances  of  defendant's  counsel. 
They  answered  that  they  were.  Some  had 
known  him  several  years,  and  others  were, 
or  had  been,  his  neighbors;  and  yet  another 
was  a  member  of  the  same  church.  Another 
was  a  barber  and  had  "worked  on  him  a  few 
times."  All  answered  that  they  could  try 
the  case  fairly  and  would  feel  no  embarrass- 
ment about  it  and  that  their  acquaintance 
with  counsel  would  in  no  way  affect  their 
verdict  These  Jurors  were  challenged  for 
cause  and  excused  over  the  objection  and  ex- 
ception of  defendant  There  was  no  objec- 
tion made  as  to  the  manner  of  selecting  the 
panel,  nor  suggestion  that  its  selection  had 
been  influenced  by  defendant  or  its  counsel; 
the  result  being  that  some  of  them  were  ex- 
cused merely  because  they  were  acquainted 
with  counsel  and  some  had  been  bis  neigh- 
bors. We  think  defendant  has  legal  cause 
to  complain.  State  v.  Jones,  64  Mo.  391; 
Joyce  V.  Railway  Co.,  219  Mo.  344,  118  S.  W. 
21 ;  Theobald  v.  Transit  Co.,  191  Mo.  418,  90 
8.  W.  354;    Glasgow  v.  Railway  Co.,  191  Mo. 


355,  89  8.  W.  916;  Vojta  ♦.  Pellkat,  16  Mo. 
App.  471. 

Objections  to  the  many  remarks  of  plaln- 
tUTs  counsel  at  the  argument  need  not  be 
noticed,  since  he  will  perhaps  be  more  cau- 
tions at  another  trial. 

The  Judgment  is  reversed,  and  cause  re- 
manded.   All  concur. 


SMITH  ▼.   MISSOURI   FIDELITY   &  CAS- 
UALTY CO.     (No.  1383.) 

(Springfield  Court  of  Appeals.    MissourL    Juna 

4,  1915.     Rehearing  Denied 

June  24,  1915.) 

1.  Libel  a«d  Slandeb  $=>S6— Innuendo— 
Conclusiveness. 

Plaintiff  in  libel  cannot  start  a  fresh  in- 
nuendo after  the  trial  is  on,  but  must  abide  b} 
the  construction  placed  on  the  words  in  his  pe- 
tition. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i§  201-204 ;  Dec.  Dig.  «=» 

86.] 

2.  Libel  and  Slandeb  9=>123— Meaning  of 
WoBDs— Pbovince  of  Cockx. 

It  is  for  the  court  to  say  whether  a  publi- 
cation is  susceptible  of  the  meaning  ascribed  by 
innuendo,  and,  if  not  to  so  determine,  and  di- 
rect a  verdict 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  iS  356-364;  Dea  Dig.  «=> 
123.] 

3.  Libel  and  Slandeb  €=3l9— Considebino 

Abticle  as  a  Wuole. 
All  of  a  publication  is  to  be  considered  in 
determining  whether  it  is  libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |{  98,  99;  Dec.  Dig.  «=» 
19.J 

4.  Libel  and  Slandeb  «=>19— Mkaninq  of 
'Publication  —  Obtaininq  Monet  bt 
False  Pbetbnsbs. 

A  letter  written  by  defendant  insurance 
company,  in  reply  to  one  that  it  stood  on  a 
teclinicality  in  the  case  of  plaintiff's  sickness, 
stating  that  the  people  did  not  seem  to  know 
the  facts,  that  his  claim  was  for  a  continuation 
of  a  sickness  fur  which  it  had  settled  in  full, 
that  it  denied  liability  for  lack  of  proper  notice, 
that  his  excuse  for  not  giving  notice  that  he 
waa  too  sick  was  not  correct,  that  he  lust  his 
case  on  his  own  evidence,  with  the  conclusion, 
in  a  separate  paragraph,  that  it  pays  promptly 
all  just  claims,  but  will  fight  a  fraudulent 
claim  to  the  end,  does  not,  as  alleged  in  the  in- 
nuendo, charge  plaintiff  with  the  crime  of  at- 
tempting to  obtain  money  by  false  pretenses. 
[Ed.  Note. — For  other  cases,  sec  Libel  and 
Slander,  Cent  Dig.  gS  98,  99;  Dec.  Dig.  «=> 
19.] 

5.  Libel  and  Slandeb  ^=941— Pbivileqxd 
Communication. 

A  letter  written  by  a  defendant  insurance 
company  to  one  whom  it  desired  as  an  agent,  ex- 
plaining a  charge  of  having  stood  on  a  techni- 
cality on  a  claim  of  plaintiff,  was  privileged,  be- 
ing one  which  a  due  regard  to  its  own  interest 
rendered  necessary,  and  so  not  actionable,  ab- 
sent proof  of  express  malice. 

[13d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §i  127-129;  Dec.  Dig.  ^ss> 
41.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   Guy  D.  Kirby,  Judge. 


4s»For  other  rasa*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlg«eta  and  Indexes 
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Action  by  Onos  Smltb  against  the  MlsBourl 
Fidelity  &  Casualty  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed. 

John  P.  McOammon,  of  St.  Louis,  for  ap- 
pellant Howard  Ragsdale,  of  Ash  Grove, 
and  Patterson  &  Patterson,  of  Springfield, 
for  respondent 

STUR6IS,  J.  This  Is  a  suit  for  libel  In 
which  plaintift  recovered  $500  actual  and 
$250  punitive  damages.  The  plaintiff  is  a 
physician  practicing  his  profession  at  Ash 
Grove,  Mo.  The  defendant  was  located  at 
Springfield,  Mo.,  and  issued  to  him  a  policy 
of  Insurance  against  loss  of  time  from  sick- 
ness. The  plaintiif  presented  a  claim  under 
this  policy,  and  same  was  paid.  Soon  there- 
after plaintiff  presented  a  second  claim, 
which  defendant  contested  on  the  grounds 
that  the  sickness  claimed  for  was  a  mere 
continuation  of  the  previous  sickness,  for 
which  It  had  settled  in  full,  and  that  lif  a 
new  sickness,  the  plaintiff  had  not  given  the 
defendant  any  notice  of  the  same,  as  required 
by  the  policy.  This  led  to  a  lawsuit  result- 
ing in  the  defeat  of  plalntifTs  claim.  Soon 
after  this,  the  defendant  desiring  a  local 
agent  at  Ash  Grove,  Mo.,  wrote  a  letter  to 
J.  N.  Moore,  a  banker  at  that  town,  soliciting 
him  to  take  such  agency.  To  this  letter  Mr. 
Moore  replied  as  follows: 

"Your  letter  at  baud  offering  us  the  agency 
for  the  Missouri  Fidelity  &  Casualty  Company. 
In  reply  will  say  that  I  do  not  think  it  advisa- 
ble for  me  to  do  so  for  the  following  reasons: 
I  think  it  would  be  better  for  some  of  your 
stockholders  to  do  go  as  they  could  doubtless 
look  after  it  much  better  than  I  can.  I  also  ob- 
serve that  there  is  some  friction  here  on  ac- 
count of  your  company  standing  on  a  techni- 
cality in  Dr.  O.  SmiUi's  sickness.  Should  I 
have  written  his  sick  and  accident  policy  I 
would  probably  have  lost  his  friendship  and  a 
few  good  customers.  I  am  not  arguing  his  case 
pro  or  con,  but  want  to  tell  you  that  1  do  not 
think  a  person  in  the  banking  business  can 
afford  to  write  insurance  and  be  a  go-between 
in  misnnderstandings  and  technicalities  as  is 
often  the  case  with  insurance  companies.  I 
will  try  to  see  you  the  first  time  I  come  to 
town." 

This  letter  was  referred  to  W.  L.  Taylor, 
defendant's  general  manager,  and  he  wrote 
the  following  reply,  which  is  the  basis  of  this 
suit: 

"Your  letter  of  August  24th  to  Mr.  McCanse 
has  been  banded  to  me  and  I  think  it  would 
be  an  injustice  to  this  company  and  its  stock- 
holders in  your  city  if  I  would  permit  a  part  of 
your  letter  to  remain  unanswered,  and  that  is 
with  reference  to  the  claim  made  by  Dr.  O. 
Smith.  The  trouble  with  you  people  is  that 
you  don't  seem  to  know  the  facts ;  if  you  knew 
the  facts  you  would  see  at  once  that  we  bandied 
the  matter  in  the  proper  way. 

"Dr.  Smith  had  a  policy  in  this  company;  he 
became  sick  and  we  paid  him  $48.00  without 
any  objections  whatever,  and  he  signed  a  re- 
lease, releasing  us  in  full.  Dr.  Rmith  had  a 
relapse,  which  ice  learned  wa$  the  continua- 
tion of  the  iUnest  for  which  toe  had  paid  him, 
and  which  he  had  released  u»  in  full.  Quite  a 
little  while  had  elapsed  and  £>r.  Smith  gave  us 
notice  of  the  second  illness.    Remember,  now. 


we  bad  paid  him  $48.00  for  the  first  Illness, 
and  he  had  paid  into  this  company  less  than 
$0.00,  but  that  made  no  difference.  His  first 
claim  was  just  and  ail  right  and  we  paid  it. 
We  denied  liability  under  the  second  claim  on 
the  ground  that  notice  was  not  given  us  in 
proper  time,  as  is  required  in  this  policy,  and 
which  is  one  of  the  conditions  which  he  agreed 
to  do  when  he  accepted  the  policy.  He  came 
back  with  a  reply  that  he  was  too  ill  and  wag 
not  in  position  to  give  us  notice  in  time,  and 
1  suppose  he  made  his  attorney  believe  that 
statement  but  we  know  differently,  for  the 
very  reason  that  he  bad  been  in  our  ofCce  and 
had  paid  us  a  premium  on  his  policy  and  had 
ample  opportunity  to  notify  us  that  he  had 
been  ill  again  and  wanted  to  make  the  second 
claim.  Now  that  is  not  a  technicality,  and  1 
thought  best  to  write  you  and  give  you  the  facts 
in  the  case  for  fear  tiiat  you  might  be  prejudiced 
against  this  company. 

"The  Missouri  Mdelity  &  Casualty  Company 
has  taken  a  high  standing  In  the  insurance 
world.  We  are  trying  our  best  to  treat  our 
policy  holders  right.  In  this  case  we  treated 
the  doctor  just  as  well  as  we  possibly  could. 
.\t  our  own  expense  we  notified  the  doctor's 
attorney  wben  the  claim  was  ready  for  trial. 

"We  had  no  objections  to  trying  it  without  a 
jury.  We  let  them  have  their  own  way  about 
it  It  was  not  necessary  for  us  to  use  any  wit- 
nesses ourselves,  as  we  proved  all  we  wanted  to 
prove  by  the  doctor  himself.  We  did  not  try 
to  abuse  the  doctor  when  he  was  on  the  witness 
stand.  We  handled  him  just  as  nice  as  we 
knew  how.  I  think  he  feels  now  that  we  were 
absolutely  right  in  denying  bis  claim  and  in 
fighting  him   as  we  did. 

"I  am  sending  a  copy  of  this  letter  to  a  couple 
of  the  stockholders  in  your  city  so  that  they 
may  know  the  facts.  T-hii  company  it  paying 
its  claims  promptly  and  it  is  not  hard  for  any 
one  to  get  what  rightfully  belongs  to  them, 
b«t  loe  wiU  fight  a  fraudulent  daim  to  the 
end."     (Italics  ours.) 

The  plaintiff  In  his  petition  alleges  the 
publication  of  tSe  words  in  italics  and  by 
Innuendo  alleges  that  thereby  defendant 
meant  to  charge  and  did  charge  and  was  un- 
derstood to  charge  the  plaintiff  with  the 
crime  of  attempting  to  obtain  money  by 
false  pretenses.  The  answer  sets  out  the  cir- 
cumstances under  which  was  written  the  let- 
ter of  which  the  alleged  libelous  words  form- 
ed a  part,  and  states  that,  when  the  whole 
letter  Is  taken  together,  the  same  Is  not  libel- 
ous or  susceptible  of  the  meaning  ascribed 
thereto,  and  that  the  same  does  not  and  can- 
not be  held  to  charge  plaintiff  with  the  crime 
mentioned.  The  answer  further  claims  that 
the  writing  of  said  letter  was  done  withont 
any  Intent  to  injure  plaintiff  but  in  the  pro- 
motion and  protection  of  the  defendant's 
business  and  to  maintain  its  reputation  and 
standing,  and  that  said  letter  was  therefore 
privileged. 

So  far  as  the  evidence  shows,  Mr.  Moore, 
who  was  a  friend  of  plaintiff,  shortly  after 
receiving  the  letter  and  without  showing  It  to 
any  one,  handed  It  to  the  plaintiff.  The 
plaintiff  snys  that  he  gave  It  to  his  attor- 
ney In  a  few  days,  In  whose  custody  It  re- 
mained until  the  trial.  There  Is  evidence 
that  both  the  lawsuit  of  plaintiff  against 
defendant  on  his  sick  benefit  claim  and  this 
letter  In  reference  thereto  were  largely  dis- 
cussed in  the  town  of  Ash  Grove.    The  wit- 


Digitized  by 


Google 


Mo.) 


SMITH  ▼.  MISSOUKI  FIDBUTT  A  OASUAIiTT  00. 


788 


sesses  who  testified  to  having  seen  and  read 
tbe  letter  say  It  was  sbown  to  tbem  by  plain- 
tiff or  bis  attorney.  Several  witnesses  were 
allowed  to  testify,  over  defendant's  objec- 
tions, as  to  their  nnderstandlng  of  the  mean- 
iDg  of  this  letter.    One  witness  said:, 

"My  nnderatuidlng  was,  from  the  tone  of  the 
letter,  he  presented  a  fraudulent  claim,  and 
they  did  not  propose  to  pay  a  fraudulent  claim, 
and  would  fight  it.  I  think  the  letter  itself  is 
plain  on  the  construction  of  it." 

.\nother  witness  testified: 

"It  aijpeared  to  me  they  were  charging  him 
with  trying  to  obtain  money  under  false  pre- 
tenses— an  unjust  claim.  All  I  understood 
about  it  was  there  was  an  unjust  claim  he  was 
trying  to  collect." 

The  court  instructed  tbe  Jury  that  the 
copies  at  the  letter  sent  to  the  stockholders 
are  privileged  and  afford  no  ground  of  ac- 
tion, but  refused  to  so  declare  as  to  tbe  orig- 
inal letter  to  Moore. 

Many  errors  are  assigned  on  the  sufficiency 
of  the  petition,  the  admission  of  evidence, 
and  the  giving  and  refusal  of  Instructions. 
There  are,  however,  questions  going  deeper 
than  this,  and  wblcb  we  think  are  fatal  to 
plaintiff's  recovery. 

[1]  Tbe  plaintiff  stakes  bis  whole  case, 
both  in  tbe  trial  court  and  In  this  court,  on 
the  proposltlca  that  the  alleged  libelous 
words  under  tbe  facts  shown  Imputed  to  blm 
the  commlssloik  of  the  crime  of  attempting  to 
obtain  money  by  false  pretenses,  and  were  so 
Intended  by  the  writer  and  understood  by  tbe 
readers.  On  tills  issue,  plaintiff  wages  bis 
battle,  and  on  this  Issue  be  must  win  or  lose, 
mindful  of  tbe  rule  of  law  that  a  plaintiff 
will  not  be  allowed  to  start  a  fresh  Innuendo 
after  tbe  trial  Is  on,  but  must  abide  by  tbe 
construction  placed  on  tbe  words  In  his  peti- 
tion. Newell  on  Slander  and  Libel  (2d  Ed.) 
p.  C29,  {  39;  Skelley  v.  Railroad,  176  Mo. 
App.  156,  161  S.  W.  877,  and  cases  cited. 

[2,  3]  It  is  equally  well  settled  that.  If  tbe 
words  alleged  are  not  reasonably  susceptible 
of  tbe  deifamatory  meaning  assigned  to  them, 
tbe  court  must  so  determine  and  direct  a 
verdict.  Branch  y.  Knapp  &  Co.,  222  Mo. 
5&(),  121  S.  W.  03.  It  is  for  tbe  court  to  say 
whether  a  publication  Is  capable  of  tbe  mean- 
ing ascribed  to  it  by  the  innuendo.  Newell 
on  Slander  and  Libel  (2d  Ed.)  p.  290,  {  4, 
where  the  author  adds: 

"The  whole  libel  should  be  submitted  to  the 
jury.  A  word  at  the  end  may  alter  the  whole 
meaning.  So  if  in  one  part  appears  something 
to  the  plaintiff's  discredit,  in  another  something 
to  his  credit,  the  'bane'  and  the  'autidute'  should 
be  taken  together.  The  law  does  not  dwell  on 
isolated  passages,  but  judges  of  tlie  publication 
as  a  whole."  26  Cyc.  542,  545;  St.  James 
Military  Academy  v.  Gaiser,  125  Mo.  517,  527, 
2.S  S.  W.  851,  28  L,  R.  A.  667,  46  Am.  St.  Rep. 
502. 

In  a  case  where  one  person  accused'  another 
of  stealing  com,  using  words  slanderous  per 
se,  but  on  every  occasion  of  si)eaklng  the 
same  stated  to  tbe  bearers  the  fact  that  the 
com  was  grown  by  plaintiff  on  leased  land 
and  sold  by  blm  In  violation  of  bis  agreement 


to  apply  the  same  on  tbe  rent,  "thus  sending 
an  antidote  along  with  the  poison,  and  show- 
ing a  mistaken  view  of  the  law,  rather  than 
a  malicious  purpose,  the  plaintiff  cannot  re- 
cover."   HaU  v.  Adklns,  59  Mo.  144. 

In  Israel  v.  Israel,  109  Mo.  App.  loa  dt. 
376,  84  S.  W.  456,  this  language  is  used:. 

"Actionable  words  may  be  uttered  concerning 
a  party  with  such  explanatory  statements,  or 
in  connection  with  such  facts,  as  make  it  clear 
the  words  were  neither  used  nor  taken  by 
listeners  in  their  actionable  sense,  in  which  case 
they  lose  their  actionable  quality,  and  a  party 
suing  on  them  cannot  recover.  Trimble  v.  Fos- 
ter, 87  Mo.  49  [56  Am.  Rep.  440J ;  Hall  v. 
Adklns,  59  Mo.  144;  Bridgman  v.  Armer,  57 
Mo,  App.  528;  Ritchie  v.  Stenins,  73  Mich. 
563  [41  N.  VV.  687] ;  Haynes  v.  Ilaynes,  29 
Me.  247;  Shull  v.  Raymond,  23  Minn.  66;  2 
Greenleaf,  (Mdence,  i  43 ;  18  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  987." 

[4]  Here  tbe  alleged  actionable  words  do 
not  contain  any  of  tbe  words  "by  false  pre- 
tenses," or  even  "obtaining  money" — tbe  of- 
fense alleged  to  be  charged  by  the  Innuendo. 
All  this  must  be  inferred.  If  at  all,  from  tbe 
language  used  In  the  letter  with  tbe  aid  of 
extraneous  drcumstances  surrounding  the 
parties.  There  is  mucb  difference  In  a  case 
where  tbe  words  used  in  and  of  themselves 
charge  tbe  commission  of  a  crime,  and  it  is 
sought  to  show  that  tbe  context  and  circum- 
stances carry  an  antidote  to  tbe  poison  and 
reduce  tbe  natural  meaning  to  one  of  inno- 
cence, and  a  case  where,  as  here,  no  crime  la 
charged  in  terms,  but  the  poison  is  sought  to 
be  injected  by  proof  of  extraneous  drcum- 
stances and  the  natural  meaning  of  tbe  words 
thereby  enlarged.  In  the  first  case  tbe  bur- 
den of  proof  and  evidence  is  on  tbe  defend- 
ant, while  in  tbe  other  on  the  plaintiff. 

What  facts  are  conveyed  by  the  letter  in 
question  to  every  one  reading  It?  The  party 
receiving  It  bad  been  solicited  to  become  de- 
fendant's agent  in  bis  town  and  had  written: 

"I  also  observe  that  there  is  some  friction 
here  on  account  of  your  company  (defendant) 
standing  on  a  technicality  in  Dr.  O.  Smith's 
(plaintiff)  sickness." 

The  defendant,  replying  to  this  letter, 
states  that: 

"The  trouble  with  you  people  is  that  you 
dcm't  seem  to  know  the  facts." 

It  then  proceeds  to  state  that  plaintiff's 
first  claim  for  sickness  was  paid;  that  he 
then  made  a  second  claim  which  defendant 
says  it  learned  was  a  relapse  and  continua- 
tion of  the  first  sickness,  for  which  It  had 
settled  In  fuU ;  that  defendant  denied  liabil- 
ity on  the  ground  of  notice  not  being  given  In 
proper  time,  as  required  by  the  policy ;  that 
plaintiffs  excuse  for  not  giving  the  notice  on 
account  of  being  too  ill  to  do  so  was  nut  cor- 
rect; that  tbe  defendant  did  not  consider 
this  defense  a  technicality ;  that  a  trial  was 
had  In  court  on  plalntlfTs  claim  without  a 
Jury ;  that  defendant  did  not  need  to  put  In 
any  proof,  as  plalntlfTs  evidence  lost  bis 
case;  that  defendant  thinks  the  plaintiff  is 
now  convinced  that  defendant  was  right  in 
denying  the  daim  and  la  fighting  it    Tbe 
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defendant  then  winds  np  the  letter,  In  a  sepa- 
rate paragraph  referring  to  Its  general  policy 
in  paying  claims,  to  the  effect  that  it  pays 
promptly  all  just  claims,  meaning  evidently 
such  as  appear  Just  to  It,  and,  as  before  ex- 
plained, when  proper  notice  Is  given,  but  that 
it  fights  "fraudulent  claims"  to  the  end.  We 
will  grant  that  it  is  fair  to  say  that  defend- 
ant Intended  to  characterize  the  claim  of 
plaintiff  as  belonging  to  this  latter  class,  and 
it  is  also  evident  that  the  defendant  included 
in  the  term  "fraudulent  claims"  those  where 
no  proper  notice  had  been  given  and  no  good 
excuse  shown  for  not  giving  such  notice. 

We  must  bear  in  mind  that  plaintiff  does 
not  sue  on  the  theory  that  this  letter  "tends 
to  deprive  him  of  the  benefits  of  public  con- 
fidence" by  imputing  a  lack  of  business  integ- 
rity or  of  being  dishonest  or  unfair  in  trying 
to  collect  this  claim.  The  whole  charge  is 
that  plaintiff  was  thereby  charged  with  the 
crime  of  attempting  to  obtain  money  by  false 
pretenses,  and  we  are  referred  to  the  statu- 
tory definition  of  that  crime,  as  found  in  sec- 
tion 4765,  R.  S.  1909.  It  seems  to  us,  how- 
ever, to  involve  an  absurdity  to  say  that  one 
is  accused  of  obtaining  or  attempting  to  ob- 
tain money  by  false  pretenses  in  a  criminal 
sense,  when  the  means  by  which  the  money 
is  sought  to  be  obtained  is  stated  to  be  a  suit 
in  court  In  State  v.  Fraker,  14S  Mo.  loc.  clt 
166,  49  S.  W.  1017,  the  court  said: 

"Besides,  it  has  been  ruled  that  even  where  a 
judgment  has  been  obtained  by  consent  through 
false  pretenses,  and  the  money  collected  under 
such  judgment,  this  is  not  obtaining  money 
under  false  pretenses.  Oommonwealth  v. 
Harkins,  128  Mass.  79." 

A  suit  on  a  claim,  however  unjust  or  fraud- 
ulent it  may  be,  cannot  be  classed  along  with 
"trick  or  deception,"  "the  confidence  game," 
"bogus  check,"  etc.,  as  a  means  of  obtaining 
money  by  false  pretenses.  One  may  be  guilty 
of  perjury  or  bribing  witnesses  or  a  like  of- 
fense, in  connection  with  such  suit,  but  the 
suit  or  evidence  addured  therein  cannot  be 
the  criminal  false  pretense  by  which  money 
is  obtained.  One  who  brings  a  suit  on  a  daini 
is  at  least  asserting  that  what  he  claims  is 
Justly  due  him  and  challenges  the  other  party 
to  meet  the  same,  and  this  negatives  the  idea 
that  be  is  trying  to  obtain  It  by  false  pre- 
tences. Wlien  one  characterizes  a  claim 
which  is  the  subject  of  a  salt  as  "fraudu- 
lent," it  cannot  be  construed  to  charge  the 
crime  of  attempting  to  obtain  money  by  false 
pretenses.  This  would  seem  to  follow  from 
the  rule  that  judgments  rendered  In  a  regular 
proceeding  in  court  are  vitiated  by  fraud 
only  In  case  the  fraud  pertains  to  the  pro- 
curement of  the  judgment  and  not  to  the 
cause  of  action  or  evidence.  Hamilton  v.  Mc- 
Lean, 139  Mo.  678,  41  S.  W.  224 ;  Covington 
V.  Chamblin,  156  Mo.  574,  587,  57  S.  W.  728 ; 
Wabash  R.  Co.  v.  Mlrrielees,  182  Mo.  126, 141, 
81  S.  W.  437 ;  Murphy  v.  De  France,  101  Mo. 
151,  13  S.  W.  756.  All  the  witnesses  knew 
from  this  letter  that  plaintiff  had  sued  the 


defendant  on  this  daim,  and  that  defendant 
bad  defeated  him  in  a  court  trial,  and  that 
defendant  was  seeking  to  jnstlfy  Its  action 
in  defending  against  the  claim  on  the  ground 
of  a  want  of  a  proper  notioe  in  connectlmi 
with  its  InformatlMi  that  the  claim  was  bas- 
ed on  a  continuation  of  a  sickness  for  which 
it  had  settled  in  full.  Under  such  tircnm- 
stances,  the  characterizing  of  the  claim  as  be- 
ing one  of  the  "fraudulent"  ones,  which  It 
was  the  policy  of  the  company  to  flght  can- 
not be  construed  into  charging  plaintiff  with 
the  crime  of  obtaining  or  attempting  to  ob- 
tain money  by  false  pretensea 

We  think  it  is  also  true  that  while  the  wit- 
nesses said  they  understood  the  letter  to 
mean  that  plaintiff  "presented  a  fraudulent 
claim,"  "was  preeeing  a  fraudulent  claim  and 
trying  to  obtain  money  from  a  sick  benefit 
under  false  pretenses,"  "was  trying  to  obtain 
mon^  under  false  pdetenses— an  unjust 
claim,"  etc.,  these  expressions  of  understand- 
ing are  loosely  worded  and  do  not  show  that 
the  vritnesses  understood  the  words  In  the 
criminal  sense.  Branch  v.  Knapp  &  Co.,  222 
Mo.  580,  597,  121  S.  W.  93.  We  observe  in 
this  connection  that  In  instructing  the  Jury 
the  court  did  not  define  the  crime  of  obtain- 
ing or  attempting  to  obtain  money  by  false 
pretenses  or  the  essential  elements  thereof, 
but  left  the  jury  to  adopt  its  own  idea  of 
what  constitutes  that  offense.  Knip  t.  Cor- 
ley,  95  Mo.  App.  loc.  clt  660,  69  S.  W.  609. 

[S]  We  think  also  that  the  letter  In  qnes- 
tion  is  a  privileged  communication,  under  the 
facts  shown.  There  Is  no  pretense  that  de- 
fendant was  not  in  good  faith  seeking  to  have 
Mr.  Moore,  to  whom  the  letter  was  written, 
become  its  agent,  or  that  it  was  using  this 
business  communication  as  a  mere  pretext 
to  defame  the  plaintiff.  The  writer  of  the 
letter  was  a  stranger  to  plaintiff.  There  is 
no  reason  to  say  that  Mr.  Moore  did  not  in 
good  faith  mention  in  hia  letter  the  fact  that 
he  shared  with  others  the  belief  that  the  de- 
fendant had  taken  advantage  of  a  mere  tech- 
nicality to  defeat  plaintiff's  claim.  This  call- 
ed on  defendant  to  justify  Itself  In  that  mat- 
ter, and  In  so  doing  it  was  authorized  to  state 
mattersj  which  it  honestly  believed  to  be  true, 
though  in  fact  libelous.  Easley  v.  Mosis,  9 
Ala.  2G6;  Brow  v.  Hathaway,  95  Mass.  (13 
Allen)  2.39. 

"A  communication  made  by  a  person  is  privi- 
leged, which  a  due  regard  to  his  own  interest 
renders  necessary.  He  is  entitled  to  protect  him- 
self." Newell  on  Slander  and  Label  (2d  Ed.) 
S  108,  p.  509. 

And  again,  in  section  110,  p.  510^  this  same 
author  says: 

"A  communication  b^  a  person  immediately 
concerned  in  interest  in  the  subject-matter  ta 
which  it  relates,  for  the  purpose  of  protecting 
his  own  interest,  in  the  full  belief  that  the  com- 
munication is  true  and  without  any  malicious 
motive,  is  held  to  be  excused  from  respotii^ihili- 
ty  in  an.  action  for  a  libel;  and  this  privilpge 
is  not  defeated  by  the  mere  fact  that  the  state- 
ments were  made  in  the  presence  of  others 
than   the   parties   immediately   interested,  nor 
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that  they  wei«  intemperate  or  excessiTe  from 
overezcitement." 

See,  also,  25  Cyc.  398. 

In  Holmes  v.  Fraternal  Union,  222  Mo.  550, 
m  S.  W.  100,  26  L.  R.  A.  (N.  S.)  1080,  tM8 
question  is  thoroughly  discussed,  and  the 
court  held  that  if  the  alleged  slanderous 
words  were  written  with  the  Tlew  of  protect- 
ing some  interest  pertaining  to  defendant's 
business,  and  were  relevant  and  proper  in 
that  connection,  and  were  made  in  good  faith 
upon  a  proper  occasion,  with  a  proper  motive 
and  in  the  honest  belief  that  same  were  true, 
the  same  constitute  a  privileged  communica- 
tion. See  Finley  ▼.  Steele,  159  Mo.  299,  SOS- 
SOT,  60  S.  W.  108,  52  h.  R.  A.  852.  In  these 
and  other  cases  the  rule  is  announced  that, 
where  the  communication  is  privileged,  the 
plaintiff  cannot  recover,  in  the  absence  of 
proof  of  e'icpress  malice,  and  this  is  wholly 
wanting  here.  25  Cyc.  412 ;  Newell  on  Slan- 
der and  Ubel  (2d  Ed.)  p.  391. 

It  results  that  the  Judgment  should  be 
reversed  ;   and  it  is  so  ordered. 

FARRINGTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  concars  in  the  result 


BOECKELER  LUMBER  CO.  v.  WAHL- 
BRINK  et  al.    (No.  13676.) 

(St.  Lonia  Court  of  Appeals.    Missouri.    June 
22,  1915.) 

1.  Appeal  and  Ebbob  «=»1064— Oonitucting 
Instbuctions. 

The  civing  of  conflicting  instructions  as  to 
a  material  issue  is  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4219,  4221-4224;  Dec. 
Dig.  «=9l064.] 

2.  Mechanics'  LncNS  ^sTR  —  Agency  fob 
OwNEB— Husband  and  Wiie. 

Where  a  husband  erected  a  bouse  on  his 
wife's  lot  adjoining  the  premises  whereon  they 
dwelt,  the  wife  knowing  that  the  erection  was 
intended  for  their  home,  and  that  the  money, 
to  secure  which  she  joined  her  hnsband  in  a 
deed  of  trust  to  the  premises,  was  to  complete 
the  building,  and  she  making  no  objection  to  the 
erection  except  to  her  husband,  such  husband's 
ncency  for  her  to  subject  her  lot  to  the  claims 
of  a  mechanics'  lienor  was  established  as  mat- 
ter of  law  by  her  estoppel  to  deny  it. 

lEd.  Note.— For  other  cases,  see  Mechanics' 
r.iens.  Cent.  Dig.  (§  104-107;  Dec.  Dig.  «=»76.] 

3.  Estoppel  ®=395  —  Estoppei,  of  Lienob  — 
Silence  as  to  Llenob's  Accottnt  with 
Contractob. 

Where  plaintiff  lumber  company,  when  ask-, 
ed  by  the  owner  of  a  house,  in  coarse  of  con- 
struction, if  the  contractor  for  such  house  owed 
it  any  money,  as  such  owner  was  about  to  set- 
tle with  the  contractor  by  a  certain  date,  and 
wished  to  avoid  liens,  and  the  plaintiff  lumber 
company  replied  that  it  did  not  know,  but  would 
look  up  the  account  and  let  the  owner  know,  a 
promise  which  it  broke  and  kept  silent,  the 
owner  paying  the  contractor  in  full,  who,  in 
fact,  owed  plaintiff,  the  latter  then  seeking  to 
enforce  a  lien,  there  was  no  estoppel  of  plain 


tiff,  by  any  previous  silence  when  under  duty  to 
speak,  so  to  do. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  §§  285-287;    Dec.  Dig.  <8=>95.] 

Nortoni,  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  Ehi- 
gene  McQuiUln,  Jndge. 

Action  by  the  Boeckeler  Lumber  Company 
against  William  Wahlbrink  and  others. 
Judgment  for  defendants,  and  plaintiir  ap- 
peals.   Case  certified  to  the  Supreme  Court. 

Schulenburg  &  Dlehm,  of  St  Louis,  for  ap- 
pellant. Henry  G.  Trieseler,  of  St  Louis, 
for  respondents. 

REYNOLDS,  P.  J.  This  Is  an  action  to 
enforce  a  mechanic's  lien  upon  a  building 
and  the  lot  upon  which  it  stands,  the  ac- 
tion being  against  one  Wahlbrink,  the  orig- 
inal contractor,  and  Mathilda  J.  Eicks  and 
Alfred  A.  Eicks,  husband  and  wife,  as  own- 
ers of  the  property  and  contractors  with 
Wahlbrink  for  the  erection  of  the  house,  as 
also  against  the  trustee  and  beneficiaries  in 
a  deed  of  trust  placed  upon  the  proiierty  after 
the  commencement  of  the  work  on  the  build- 
ing. At  a  trial  of  the  cause  in  the  circuit 
court  there  was  a  Judgment  against  the  con- 
tractor Wahlbrink  but  in  favor  of  Mr.  and 
Mrs.  Eicks  and  the  other  defendants  claiming 
under  the  deed  of  trust  From  this  Judgment 
plaintiff  prosecuted  its  appeal  to  our  court 
The  cause  was  argued  and  submitted  and  our 
court  reversed  the  Judgment  and  remanded 
the  cause  for  failure  of  the  trial  court  to 
hold,  as  a  matter  of  law,  that  Mrs.  Eicks 
was  estopped  under  the  facts  in  evidence 
from  denying  the  agency  of  her  hu.sbanU  in 
contracting  for  the  erection  of  the  build- 
ing, we  holding  that  the  matter  of  agency  of 
the  husband  under  the  facts  in  evidence  was 
not  a  question  in  pais  on  which  the  Jury 
might  find  one  way  or  the  other  but  that  on 
the  facts  the  agency  should  have  been  de- 
clared by  the  court  as  a  matter  of  law.  We 
further  held  that  there  was  evidence  tend- 
ing to  prove  an  estoppel  against  phiintlft  by 
reason  of  its  silence,  and  that  whether  the 
defendant  owners  were  Justified  in  relying 
upon  that  silence  and  acting  upon  which  in 
making  payment  to  the  contractor  when  the 
materialmen  had  not  been  t>aid,  was  a  que.s- 
tlon  of  fact  that  should  be  submitted  to  the 
Jury.  Both  parties  filed  motions  for  rehear- 
ing. That  of  the  respondent  challenged  the 
correctness  of  our  holding  that  the  court,  un- 
der the  facts  In  evidence,  should  have  de- 
clared as  a  matter  of  law  that  the  agency  of 
the  husl.aud  was  established,  while  counsel 
for  api)ellant  claimed  that  we  were  in  error 
in  holding  that  there  was  evidence  for  the 
consideration  of  the  Jury  on  the  estoppel 
claimed  against  the  plaintiff,  arguing  that 
under  the  facts,  the  court  .should  have  held, 
as  a  matter  of  law,  that  there  was  no  estop- 
pel.   We  will  consider  both  propositions. 
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The  lien  here  sought  to  be  enforced  Is  for 
a  balance  claimed  as  due  for  material,  there 
being  no  controversy  over  the  amount,  or 
that  the  material  went  Into  the  construction 
of  the  building,  and  that  due  steps  had  been 
taken  for  Its  enforcement  against  the  house 
and  lot.  Nor  was  it  denied  that  the  other 
defendants,  the  (3ass  Avenue  Bank,  Its  trus- 
tee and  the  present  holder  of  the  notes  here- 
after referred  to,  held  under  a  deed  of  trust 
placed  upon  the  property  while  the  work  of 
construction  of  the  bouse  was  In  progress. 

The  first  proposition  for  consideration  Is 
the  fact  of  agency  of  the  husband  for  his 
wife  tn  the  erection  of  the  building. 

It  appears  that  the  husband  contracted  In 
writing  and  In  his  own  name,  with  Wahl- 
brlnk  on  June  10th,  1909,  for  the  erection  of 
this  building  on  a  lot  owned  by  bis  wife,  and 
the  contractor  thereupon  entered  upon  the 
work  of  construction.  Mr.  Elcks  had  some 
money  on  band  at  the  time  but  not  sufllclent 
to  complete  the  building.  Apparently  to- 
ward the  close  of  August,  1909,  he  had  drawn 
practically  all  of  bis  money  out  of  the  Cass 
Avenue  Bank,  where  be  kept  his  deposit,  and 
on  August  31st,  1900,  he  executed  his  Individ- 
ual note  to  that  bank  apparently  for  $3800, 
discounting  this  for  $3686,  that  amount  then 
being  placed  to  his  credit  with  the  bank. 
He  appears  to  have  used  practically  all  of 
this  amount  in  the  completion  of  the  house, 
paying  the  larger  part  of  it  to  Wahlbrlnk  di- 
rect, some  of  it  to  parties  who  It  seems  had 
done  work  or  furnished  material  in  the  con- 
struction of  the  house.  As  collateral  securi- 
ty for  this  individual  note  Mr.  and  Mrs. 
Elcks  put  up  with  the  bank  a  deed  of  trust 
executed  Jointly  by  them  on  this  lot,  secur- 
ing a  principal  note  for  $3800,  payable  three 
years  after  August  27th,  and  six  semiannual 
interest  notes.  While  Mrs.  Elcks  testified 
that  she  had  not  authorized  her  husband  to 
build  this  house  on  her  lot,  and  while 
both  of  them  testified  that  she  had  objected 
to  her  husband  building  the  house,  it  appears 
afllrmatlvely  that  Mrs.  Elcks  knew  that 
this  money  which  had  been  borrowed  by 
her  husband  was  for  the  purpose  of  com- 
pleting the  erection  of  the  house  on  her  lot; 
tbnt  she  was  on  the  premises,  she  and  her 
husband  living  on  the  lot  adjoining  It,  many 
times  during  the  course  of  the  erection  of 
the  building;  in  short,  knew  that  the  build- 
ing was  being  con.structed  on  this  lot  for  the 
purpose  of  occupancy  by  her  and  her  hus- 
band as  a  family  residence.  It  does  not  ap- 
pear that  the  husband  had  any  Interest  lu 
the  lot,  so  as  a  matter  of  law  when  the  build- 
ing was  erected  it  was  of  the  property  of  the 
wife,  nothing  appearing  to  the  contrary. 
Nor  does  it  appear  that  the  objection  of 
Mrs.  Elcks  to  the  location  of  the  building 
was  ever  made  to  any  one  other  than  her 
busband. 

The  wife  testified  that  she  "did  not  both 
er"  about   the  details  of   the   construction  i 
of  the  house ;    that  she  knew  after  it  was  > 


started  that  It  was  on  her  land  and  that 
it  was  also  to  be  a  home  for  her  afterwards ; 
that  she  "never  bothered"  about  the  details 
of  the  building;  knew  that  the  building  was 
to  be  for  their  common  use  as  a  dwelling. 
She  went  with  her  husband  to  the  bank  to 
sign  the  notes  and  deed  of  trust,  knowing 
that  they  were  to  be  used  to  raise  money  to 
fiuish  the  building.  Her  husband  told  her 
that  that  was  the  purpose  for  which  he  was 
raising  the  money  and  she  made  no  objection 
to  pledging  her  property,  this  house  and  lot, 
the  title  In  her  name,  to  the  bank  to  raise 
this  money;  that  she  let  her  husband  take 
the  money  from  the  bank  to  complete  the 
building  she  saw  was  going  up  next  door  to 
their  home;  ttiat  she  signed  the  deed  of 
trust  at  ber  husband's  request  and  was  will- 
ing to  do  it  at  the  time  and  knew  that  the 
bouse  was  to  be  her  home,  but  as  to  any  ar- 
rangement of  detail  In  respect  to  the  bouse 
or  its  building,  she  had  nothing  to  do.  Ask 
ed  if  she  had  ever  gone  down  to  pick  out 
things  for  the  house,  she  answered  that  she 
went  down  town  with  her  husband  ouce 
when  he  selected  the  mantels  because  he  ask- 
ed ber  to  go  along  with  him;  her  husband 
asked  her  if  she  would  go,  she  said  sbe 
would,  and  went  with  him.  Asked  if  she 
knew  what  this  house  was  being  built  for 
and  for  what  purpose,  she  answered: 

"Sure,  I  knew.  I  knew  we  were  Koiofc  to  live 
in  It  I  knew  he  was  building  it  and  knew  it 
was  to  tie  our  borne.  Q.  He  never  asked  you 
alKHit  a  detail  or  alteration  or  consulted  you? 
A.  Not  that  I  know  of,  no.  Q.  You  knew  that 
the  building  was  being  built  as  your  reridence. 
for  you  to  live  in  as  a  home?    A.  Yes." 

[1]  The  trial  court  seems  to  have  glveo 
confiicting  instructions  on  this  matter  of 
agency,  one  apparently  making  it  a  matter  of 
law,  another  as  a  matter  of  fact  for  the  de- 
termination of  the  Jury.  This  Itself  was  re- 
versible error. 

We  are  referred  to  the  decision  of  our 
court  in  Fischer  &  C!o.  v.  Anslyn,  30  Mo.  App. 
316,  by  counsel  for  appellant  in  support  of 
their  claim  that,  as  a  matter  of  law,  the  trial 
court  should  have  declared  that  the  husband 
was  acting  in  tbis  matter  as  agent  for  his 
wife  and  with  her  authority,  although  not 
expressly  given,  that  authority  established  by 
implication  arising  on  the  facts  in  the  case. 
Our  court  there  said  (30  Mo.  App.  loc.  dt 
320)  that  if  the  wife  had  been  before  the 
trial  court,  where  the  case  was  on  appeal 
from  a  Judgment  of  the  Justice  of  the  peace, 
the  court, 

"upon  the  evidence,  would  have  been  warranted 
in  finding  that  sbe  was  Ixiand  by  her  hnsband'!< 
contract  in  buildln?  the  house,  for  the  record 
plainly  shows  that  the  wife  contemplated  build- 
ing, having  mortgnged  her  property  to  raise 
money  for- that  express  purpose,  and  covenanted 
with  the  mortgagee  that  she  would  keep  the 
premises  free  from  all  mechanics'  liens.  Can 
it  be  said  that  after  she  had  permitted  her  hus- 
band to  go  on  and  make  the  contract  for  these 
contemplated  improvements,  and  superintend  the 
erection  thereof,  and  expend  her  money  thus 
raised  as  she  intended  it  should  be  expended, 
and  have  moved  in  and  occupied  the  house,  that 
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the  policy  of  the  law  will  permit  her  to  claim 
that,  not  only  her  interest  in  the  land,  but  that 
the  house  also,  is  not  subject  to  a  mechanic's 
lien  for  materials  that  entered  into  the  con- 
struction of  the  building?  And  all  because  she 
was  not  an  express  party  to  the  contract,  and 
no  express  agency  was  shown  in  the  husband? 
We  do  not  think  that  she  can  shield  herself  be- 
hind such  a  defense.  'Qui  facit  per  alium,  facit 
per  se,'  is  a  maxim  entirely  applicable  here." 

fi]  While  on  the  facts  before  the  court  in 
that  case  this  is  obiter,  we  bold  it  applicable 
here.  On  the  facts  here  In  evidence  and 
which  we  have  summarized,  It  Is  clear,  as  a 
matter  of  law,  that  the  wife  Is  estopped  from 
denying  the  agency  of  her  husband  in  the 
erection  of  the  house  and  that  she  thereby 
bound  her  property  for  the  value  of  this  ma- 
terial which  went  Into  the  construction  of  the 
house.  So  we  held  when  this  case  was  first 
argued  and  submitted. 

[3]  The  remaining  proposition  turns  on  the 
question  of  estoppel,  raised  by  defendants,  re- 
spondents here,  and  on  which  proposition  we 
granted  the  rehearing,  we  having  held  that 
on  the  facts  In  evidence,  the  question  of  es- 
toppel was  for  the  Jury. 

The  estoppel  pleaded  Is  failure  of  plain- 
tiff to  advise  Mr.  Elcks,  the  defendant  who 
had  contracted  with  Wahlbrlnk,  that  Wahl- 
brlnk  owed  it  for  material  that  went  Into 
the  coDstmctlon  of  the  house;  that  the 
plaintiff,  by  its  silence  as  to  Its  claim,  had 
misled  defendants  and  thus  occasioned  them 
to  pay  the  contractor  In  full  for  the  work 
when  otherwise  they  might  have  retained  a 
■•sufficient  amount  of  the  fund  to  liquidate 
plalntiflT's  claim. 

The  evidence  bearing  on  this  is,  that  about 
the  time  of  the  completion  of  the  building, 
Mr.  Elcks  wrote  plaintiff  this  letter,  dated 
.September  29th,  1909: 

"I  understand  yon  have  furnished  material 
to  Mr.  Wahlbrink,  contractor  of  my  house  on 
Alice  avenue.  The  house  is  nearly  completed 
and  to  avwd  any  possibility  of  mechanics'  liens 
being  filed,  I  would  be  pleased  to  have  you  in- 
form me  if  your  bills  for  material  are  not  paid, 
fso  I  can  govern  myself  accordingly  when  I  set- 
tle with  Mr.  Wahlbrink." 

It  may  be  here  stated  that  on  January 
4th,  1910,  and  within  four  months  after  the 
demand  accrued,  plaintiff  had  filed  its  lien 
accoont,  first  giving  the  owner  notice,  all 
as  required  by  statute  and  in  due  time  there- 
after began  this  action.  Mr.  Elcks  testified 
that  be  drc^ped  the  letter,  of  which  the 
above  Is  a  copy,  In  the  post  office,  duly  ad- 
dressed and  stamped  and  had  waited  nearly 
30  days  wltbont  having  received  any  Infor- 
mation, one  way  or  the  other,  from  the  plain- 
tiff Bocckeler  Lumber  Company  on  the  mat- 
ter; that  he  then  called  up  the  Boeckeler 
Lumber  Company,  plaintiff  here,  hereafter  re- 
ferred to  as  the  Lumber  Company,  on  the 
telephone.  He  said  he  would  not  fix  the 
exact  time  of  that  telephone  call,  but  It  was 
liefore  be  had  paid  Mr.  Wahlbrink  In  full; 
ten  days  before  that.  When  he  called  up  the 
Lumber  Company  he  asked  for  the  manager 
of  tbe  office  and  a  Mr.  Meyer  answered  the 


telephone  and  giving  his  name  said  he  was 
the  bookkeeper.  Mr.  Elcks  testified  that  he 
told  Mr.  Meyer  who  he  (Elcks)  was;  that 
he  was  building  a  house  on  Alice  avenue  and 
wanted  to  know  from  blm  whether  or  not 
there  was  any  money  due  the  Boeckeler  Lum- 
ber Company  on  that  Job;  that  sometime 
before  then  he  had  sent  it  (the  Lumber  Com- 
pany) a  letter  and  asked  him  (Meyer)  If  he 
knew  anything  about  it  Meyer  said  he  be- 
lieved there  was  such  a  letter  there  but  he 
"didn't  know  exactly;"  that  "to  wait  a  min- 
ute" and  he  would  call  Mr.  Boeckeler  to  the 
telephone  Whereupon  Mr.  Boeckeler,  the 
secretary  of  the  Lumber  Company,  oame  to 
the  telephone  and  Mr.  Elcks  told  him  that  he 
had  mailed  a  letter  to  them  and  wanted  to 
know  whether  there  was  any  money  due  the 
Boeckeler  Lumber  Company  by  Wahlbrink 
on  account  of  lumber  the  Boeckeler  Lum- 
ber Company  had  delivered  to  Wahlbrink  on 
account  of  his  (Elcks')  house  on  Alice  ave- 
nue. He  testified  that  Mr.  Boeckeler  an- 
swered that  Wahlbrink  owed  It  (the  Lumber 
Company)  some  money,  he  thought,  but  he 
didn't  know  If  It  was  on  the  Elcks'  Job  or 
not;  that  be  would  look  It  up  and  let  Mr. 
Kicks  know.  That,  said  Mr.  Kicks,  was  all 
there  was  of  It  and  the  end  of  It;  that 
Boeckeler  said  that  he  would  look  it  up  and 
let  him  (Elcks)  know.  Mr.  Eicks  further 
testified  that  be  told  Mr.  Boeckeler  In  this 
conversation  over  the  telephone  that  he  was 
going  to  make  his  .final  settlement  with 
Wahlbrink  "by  a  certain  date,"  bat  that  he 
would  keep  out  whatever  bills  were  coming 
to  tbe  Boeckeler  Lumber  Company,  If  any,  if 
that  company  had  furnished  Wahlbrink  any 
material  that  was  not  paid  for,  and  deduct  it 
from  Watalbrlnk's  accounts.  At  that  time 
there  was  something  over  $1319.60  due  Wahl- 
brink from  Elcks  on  this  house.  Mr.  Elcks 
further  testified  that  he  had  not  heard  any- 
thing from  the  Lumber  Company  when  Wahl- 
brink came  to  him  at  his  office  for  the  pay- 
ment of  this  money;  that  be  then  asked 
Wahlbrink  If  everything  was  paid;  that  he 
further  told  Wahlbrink  that  he  had  notified 
the  Boeckeler  Lumber  Company  and  that  they 
paid  no  attention  and  gave  blm  no  response. 
He  thereupon  asked  Wahlbrink  If  everything 
bad  been  paid  and  Wahlbrink  said  It  had. 
Whereupon  he  paid  Wahlbrink  the  balance 
the  latter  claimed  to  be  due.  On  cross-ex- 
amination Mr.  Elcks  testified  that  be  had 
waited  ten  days  after  his  telephone  conver- 
sation with  the  Boeckeler  people  before  he 
had  paid  Wahlbrink  off.  Whether  that  was 
within  or  after  the  "certain  time"  he  had 
told  Boeckeler,  does  not  appear.  Asked  If 
Mr.  Boeckeler  had  not,  as  he  (Boeckeler)  tes- 
tified, told  him  (Elcks)  distinctly  that  Wahl- 
brink owed  him  money,  Mr.  Elcks  testified 
that  Mr.  Boeckeler,  In  his  conversation  over 
tbe  telephone,  had  told  him  ttiat  Wahlbrink 
owed  them  some  money,  but  that  he  (Boecke- 
ler) .  did  not  know  whether  it  was  on  the 
Elcks'  Job  or  not;  that  be  did  not  know,  but 
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that  he  would  let  blm  know.  He  teatlfled 
that  he  had  not  been  shown  any  receipt  by 
Wahlbrlnk  evidencing  that  he  (Wahlbrlnk) 
bad  paid  the  Boeckeler  Lumber  Company  In 
full,  nor  was  he  shown  other  evidence  of  that 
fact,  such  as  a  cancelled  check;  did  not  ask 
for  these,  be  testified,  because  he  bad  writ- 
ten the  Lumber  Company  and  telephoned  It 
and  It  bad  not  Informed  blm  of  any  claim. 
What  be  meant  by  writing,  he  said,  was  the 
letter  above  transcribed,  and  the  telephone 
conversation  was  the  one  which  we  have 
given. 

While  we  rest  the  determination  of  this 
question  of  estoppel  on  the  testimony  of  Mr. 
Elcks,  It  is  not  out  of  place  to  say  that  Mr. 
Boeckeler,  testifying,  said  that  this  conver- 
sation over  the  telephone  occurred  about  the 
middle  of  October,  1909;  that  in  that  con- 
versation Mr.  Elcks  had  not  referred  to  hav- 
ing written  blm  any  letter ;  that  he  (Boeck- 
eler) knew  nothing  of  the  letter ;  that  in  the 
conversation  with  Elcks  he  had  told  him 
that  the  Wahlbrlnk  account  was  not  paid. 
In  short,  Mr.  Boeckeler,  while  admitting  the 
conversation,  gave  a  rather  different  version 
of  it  from  that  given  by  Mr.  Eidcs. 

Besting  our  conclusion  on  the  version  of 
the  conversation  and  of  the  acts  as  given  by 
Mr.  Elcks,  we  think  the  learned  trial  court 
should  have  declared,  as  a  matter  of  law, 
that  there  was  no  estoppel  by  silence  against 
the  plaintiff  and  should  not  have  submitted 
that  as  a  question  of  fact  to  the  Jury. 

In  Palmer  v.  Welch,  171  Mo.  App.  680,  154 
S.  W.  433,  our  court  had  occasion  to  con- 
sider the  question  of  estoppel  by  silence  and 
in  a  very  careful  opinion  announces  the  rule 
as  to  eatappel  in  pals.  There,  at  page  596 
of  171  Mo.  App.,  at  page  438  of  154  S.  W., 
and  following,  we  find  this,  which  we  here 
repeat  as  very  apposite: 

"It  la  said  that  to  constltate  an  estoppel  in  pais 
there  must  have  been  (1)  a  false  representation 
or  a  coucealment  of  material  facts,  (2)  made 
with  the  knowledge  of  such  facts,  (3)  to  one 
who  was  ignorant  of  the  truth  of  the  matter,  (4) 
with  the  intention  that  he  should  act  upon  it, 
and  (5)  that  he  was  induced  to  do  so." 

Citing  many  authorities  our  court  then 
said: 

"However  an  estoppel  may  arise  from  mere 
silence,  or  passive  conduct  on  the  part  of  one 
who  has  knowledge  of  the  facts  and  whose  du^ 
it  is  to  speak,  where  such  silence  or  conduct  is 
misleading." 

After  quoting  from  Blgelow  on  Esto^el, 
Guffey  V.  O'Beiley,  88  Mo.  418,  57  Am.  Bep. 
424,  Is  cited  and  the  summary  of  the  rule  as 
given  by  Lord  Denman  in  Gregg  v.  Wells,  10 
Ad.  &  E.  98,  is  quoted  to  the  eftcet  that: 

"A  party  who  negligently  or  culpably  stands 
by  and  allows  another  to  contract  on  the  faith 
and  understanding  of  a  fact  which  he  can  con- 
tradict, cannot  afterwards  dispute  that  fact  in 
an  action  against  the  person  whom  he  has  him- 
self assisted  in  deceiving." 

Other  authority  is  given  (171  Mo.  App.  loc. 
dt.  598,  154  S.  W.  439)  as  holding: 

"In  equity,  therefore,  wlicre  a  man  has  >een 
silent,  when  in  conscience  be  ought  to  have  spo- 


ken, he  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  be  silent." 

Applying  these  rules  to  the  facts  here  In 
evidence,  we  do  not  think  that  those  facts 
establish  an  estoppel  as  against  the  plain- 
tiff, appellant  here.  There  was  no  "silence" 
here,  applying  to  that  term  the  test  as  above 
given.  The  most  that  can  be  said  in  favor 
of  the  respondents  is  that  the  i^oeckeler  Lum- 
ber Company  broke  their  promise  to  Mr. 
Elcks,  that  they  would  look  up  the  state  of 
tbelr  account  between  themselves  and  the 
contractor  and  let  Mr.  Elcks  know.  Most 
certainly  this  was  no  assurance  that  Wahl- 
brlnk, the  contractor,  was  not  the  debtor  of 
the  Lumber  Company.  On  the  contrary,  it 
was  a  distinct  statement  of  the  fact  that 
Wahlbrlnk  did  owe  them,  whether  on  the 
account  for  material  that  went  into  this 
house,  they  did  not  at  the  time  know.  We 
find  no  word  indicating  when  this  informa- 
tion was  to  be  given.  Mr.  Elcks,  with  this 
clear  warning,  chose  to  go  ahead,  without 
further  inquiry  of  the  Lumber  Company,  and 
settle  with  Wahlbrlnk.  There  is  no  mislead- 
ing statement  here — ^no  suppression  of  fact 
The  Boeckeler  Lumber  Company  bad  four 
months  within  which  to  file  their  lien,  giving 
notice  tea  days  before  that  to  the  owner,  and 
Mr.  Elcks  Is  chargeable  with  notice  of  this. 
That  he  did  not  altogether  rely  on  this  prom- 
ise, appears  by  his  own  testimony.  He  told 
Wahlbrlnk  that  he  had  notified  the  Lumber 
Company  and  that  it  had  paid  no  attention 
to  him  and  had  given  him  no  response. 
Thereupon  he  paid  him,  making  no  further 
inquiry  of  the  Lumber  Company.  Elcks  cer- 
tainly was  not  told  by  the  Lumber  Company 
that  Wahlbrlnk  owed  them  nothing.  That 
company  told  him  Just  the  contrary,  but 
that  It  did  not  know  whether  part  of  that  in- 
debtedness was  on  this  Job  or  on  others. 
There  Is  no  word,  no  intimation  from  Elcks 
to  the  Lumber  Company  that  Immediate  pay- 
ment was  to  be  made  to  Wahlbrlnk.  Eicks 
testifies  he  told  Boeckeler  he  was  to  pay 
Wahlbrlnk  "by  a  certain  day."  What  day? 
How  then  can  it  be  said  that  Eicks  was  com- 
pelled to  settle  with  Wahlbrlnk  without  fol- 
lowing up  the  matter  with  the  Lumber  Com- 
pany. Without  making  further  Inquiry,  and 
we  think  that  the  duty  to  make  further  in- 
quiry was  on  him,  without  any  further  ad- 
vices from  the  Lumber  Company,  Mr.  Eicks 
saw  fit  to  settle  In  full  with  the  coutractor, 
on  the  contractor's  assurance  that  be  bad 
paid  the  Lumber  Company  In  full  When 
Mr.  Eicks  chose  to  act  on  the  word  of  the 
contractor  a&  he  did,  he  cannot  fall  back  on 
the  Lumber  Company.  When  he  settled,  he 
did  so  at  bis  peril,  and  was  not  Justified  in 
acting  in  consequence  of  any  misleading  sil- 
ence by  the  Lumber  Company. . 

We  hold  that,  as  a  matter  of  law,  there 
was  no  estoppel  by  silence  and  the  jury 
should  have  been  so  instructed. 

So  holding  and  having  held  that  the  fact 
of  the  agency  of  the  husband  for  his  wife 
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shoald  hare  been  held  as  a  matter  of  law, 
the  court  should  have  glTen,  as  requested  by 
defendants,  an  Instruction  to  the  Jury  to  find 
the  Issues  for  plaintiff  against  the  defendant 
Wablbrlnk  for  the  debt,  and  establish  the 
amount  of  that  as  a  lien  against  the  prop- 
erty. 

Xbe  Judgment  of  the  circuit  court  should 
be  reversed  and  the  cause  remanded  with  di- 
rections to  the  circuit  court,  the  amount  of 
the  debt  and  Interest  thereon  to  the  date  of 
the  rerdlct  haTlng  been  found  by  the  Jury, 
to  enter  up  Judgment  for  that  and  accruing 
interest  thereon  and  costs  against  the  de- 
fendant Wahlbrink,  and  to  adjudge  the 
amount  so  found  as  a  lien  against  the  inter- 
ests of  the  remaining  defendants  in  the  proi>- 
ertjr  described. 

ALLEN,  J.,  concurs  In  a  separate  opinion 
filed.  NOBTONI,  J.,  concurs  In  separate 
opinion  filed,  in  so  much  of  the  opinion  as 
holds  the  husband  was  the  agent  of  bis  wife 
In  the  transaction  but  dissents  to  the  second 
ground  for  reversal,  holding  that  the  ques- 
tion of  estoppel  by  silence  was  one  of  fact 
for  the  Jury,  and  considering  that  the  opin- 
ion on  that  is  In  conflict  with  the  decision  of 
the  Kansas  City  Court  of  Appeals  in  Chlltou 
T.  Lindsay,  38  Mo.  App.  57,  aslis  that  this 
case  be  certified  to  the  Supreme  Court  which 
is  accordingly  done. 

ALLEN,  J.  In  concurring  in  the  views  ex- 
pressed by  my  Brother  REYNOLDS  herein, 
I  merely  wish  to  add,  on  the  question  of  "es- 
toppel by  silence,"  that  this  is  not  a  case 
where  a  lienor  has  stood  by  in  silence  see- 
ing the  contractor  paid  In  full,  under  dr- 
cnmstances  where  such  silence  would  lead 
the  owner  to  believe  that  the  lienor  bad  no 
claim,  and  this  was  relied  upon  by  the  owner 
to  bis  prejudice.  Undoubtedly  an  estoppel 
would  then  arise,  as  In  any  other  such  trans- 
action. It  would  be  the  lienor's  duty  to 
spealc,  under  such  circumstances,  and  his  si- 
lence would  be  tantamount  to  an  assurance 
to  the  owner  that  he  had  no  claim.  And  not 
having  spoken  when  In  good  conscience  be 
should,  be  ought  not  to  be  heard  thereafter  to 
assert  a  claim  against  the  owner.  Here  the 
plaintiff  did  not  know  that  the  owner  was, 
in  fact,  paying  the  contractor  In  full,  in  the 
belief  that  the  latter  had  paid  all  material 
bills.  How  can  It  be  said,  then,  that  an  es- 
toppel will  arise  against  plaintiff?  It  seems 
quite  clear  that  there  was  no  legal  duty  rest- 
ing upon  plaintiff  to  speak  further  than  it 
did,  taking  defendant's  evidence  therefor, 
and  that  it  was  guilty  of  nothing  more  than 
a  breach  of  an  unactlonable  promise  to  inves- 
tigate the  matter  and  notify  the  owner.  A»- 
Boming  that  plaintiff  neglected  and  failed  to 
keep  ifes  promise,  it  does  not  follow  that  there 
was  any  reason  to  suppose  that  such  neg- 
lect and  failure  would  lead  the  owner  to 
settle  In  full  with  the  contractor  without 


hearing  from  plaintiff,  particularly  when  the 
owner  had  been  Informed  that  the  contractor 
ow^ed  plaintiff  for  material  for  which  the  lat- 
ter might  or  might  not  have  a  lien  claim. 
And  It  seems  equally  clear  that  the  owner, 
having  such  luformatlon,  was  not  entitled  to 
rely  upon  tlie  mere  failure  to  hear  further 
from  plaintiff,  as  an  assurance  that  the  lat- 
ter bad  no  dalm  against  the  property. 

NORTONI,  J.  I  concur  in  the  first  proposi- 
tion treated  within  the  opinion,  to  the  ef- 
fect that  Mrs.  Elcks  Is  estopped  by  Joining 
her  husband  in  executing  the  mortgage  on 
her  lot  to  raise  money  with  which  to  erect 
the  house  thereon.  But  I  dissent  from  the 
second  proposition,  touching  the  matter  of 
estoppel  by  silence.  In  my  Judgment,  this 
was  a  question  for  the  Jury.  Eicks,  or  his 
wife,  rather,  owned  the  lot,  and  Wahlbrink, 
the  contractor  who  erected  the  building 
thereon,  purchased  the  materials  from  the 
plaintiff  lumber  company.  The  privity  ex- 
isting between  these  parties — that  is,  the 
lumber  company,  who  furnished  the  material, 
and  Eicks,  who  owned  the  lot — is  clear,  for. 
Indeed,  the  proceedings  to  enforce  a  Hen 
go  upon  that  theory.  Such  privity  existing 
between  Elcks,  through  the  contractor  with 
the  lumber  company,  rendered  it  the  duty 
of  the  lumber  company  to  speak  concerning 
the  indebtedness  of  Wahlbrink  to  it  when 
Eicks  inquired  concerning  that  subject-mat- 
ter. Manifestly,  if  one  holds  a  right  to  en- 
force a  lien  upon  the  building  and  lot  of  an- 
other as  Incident  to  an  account  contracted  by 
a  third  party  in  privity  with  both,  it  is  proi> 
er  that  such  person  whose  property  may  be 
subjected  to  the  lien  should  be  Informed  by 
the  creditor  concerning  the  state  of  the  ac- 
count on  inquiry  thereabout  In  this  view, 
I  deem  it  to  have  been  the  duty  of  the  lum- 
ber company  to  speak  on  the  subject  when 
Elcks,  the  owner  of  the  house,  inquired  as  to 
whether  Wahlbrink,  the  contractor,  owed 
such  company.  However,  It  appears  the  lum- 
ber company  did  speak,  that  Is,  to  the  effect 
that  it  knew  Wahlbrink  owed  it  something, 
but  on  Just  wbat  account  it  could  not  state 
at  that  time,  and  it  is  said  the  company 
promised  to  furnish  the  desired  information 
and  omitted  to  do  so.  In  my  Judgment,  these 
facts  are  competent  for  consideration  by  the 
Jury  on  the  question  of  estoppel  by  silence  in 
order  to  ascertain  whether  Eicks  was  misled, 
for,  though  the  company  spoke  in  response 
to  inquiry,  it  did  not  speak  to  the  point  as 
it  should  by  furnishing  the  information  Eicks 
was  entitled  to  have.  I  deem  the  judgment 
of  the  court  to  be  in  conflict  with  the  Just 
principles  declared  by  the  Kansas  City  Court 
of  Appeals  In  the  case  of  Chilton  v.  Lindsay, 
38  Mo.  App.  67,  wherein  a  similar  matter 
of  estopi)el  w^as  asserted,  and  therefore  re- 
quest the  case  be  certified  to  the  Supreme 
Court  for  final  determination  in  accord- 
ance with  the  mandate  of  fhe  Constitution 
in  that  behalf  provided. 
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BOTTS  et  al  ▼.  ST.  LOUIS  &  H.  RY.  CO. 

(No.  13860.) 

(St  Louis  (Tourt  of  Appeals.    Missouri.    June  8, 

1915.    Rehearing  Denied  June  22,  1915.) 

1.  CABBiEKa  ^=9218  —  Oabbiage  of  Lite 
Stock— LiAB  iLiTi . 

A  carrier  of  lire  stock  is  not  an  insurer, 
as  in  the  case  of  inanimate  freight,  and  may 
escape  liability  for  injuries  resulting  from  an 
act  of  God,  public  enemy,  fault  of  the  shipper, 
or  the  inherent  vice  of  the  animals. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  674-696,  927,  928,  933-949;  Dec. 
Dig.  «=3218.] 

2.  Cabbiebs  €=3228  —  Cabbiaox  of  Live 
Stock— Negligence— Evidence. 

While,  owing  to  the  limitations  on  its  lia- 
bility, negligence  of  a  carrier  of  live  stock  must 
be  shown,  it  may  be  established  by  circumstan- 
tial evidence. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f§  957-960 ;   Dec.  Dig.  «=»228.] 

S.  Cabbiebs     <S=>22S  —  Cabbiaoe     or     Live 

Stock — Action  s — E  vi  den  ce. 

In  an  action  for  damages  for  the  death  of 
bogs  vbipped  on  a  very  warm  March  day,  evi- 
dence that  out  of  the  shipment,  which  tor  a 
long  time  stood  on  a  siding,  13  of  the  hogs  died, 
coupled  with  proof  that  the  loss  was  greatly 
above  the  normal  loss,  warrants  a  finding  of  the 
carrier's  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  JJ  957-960;   Dec.  Dig.  <S=»228.] 

4.  Cabbiebs  ^=9218  —  Liability  —  Limita- 
tions. 

A  provision  in  a  bill  of  lading,  requiring 
notice  of  loss  or  injury  to  the  stock  shipped  to 
be  given  within  seven  days,  is  unavailing,  un- 
less there  is  an  independent  consideration,  as  a 
reduction  in  freight  rates,  to  support  the  agree- 
ment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |i  674-696,  927,  928,  933-949;  Dec. 
Dig.  <3='218.] 

5.  Cabbiebs  €=3218  —  Cabbiaoe  of  Live 
Stock— Limitation  of  Liability— "Tabiff 
Rate." 

A  bill  of  lading,  requiring  the  shipper  to 
give  special  notice  of  claims,  provided  that, 
whereas  the  carrier  transported  live  stock  at 
less  than  its  tariff  rates  when  its  liability  was 
limited  by  contract,  it  was  agreed  that  the  car- 
rier would  transport  one  car  load  of  stock  as 
per  tariff  and  rules  in  effect  on  date  of  shipment 
at  the  through  rate  of  tariff  per  car,  the  same 
being  a  special  rate  less  than  the  regular  tariff 
rate  applying  on  shipments  not  covered  by  spe- 
cial conditions.  The  bill  of  lading  mentioned  no 
other  tariff.  Held,  that  the  expression  "tariff 
rate"  meant  the  usual  rate,  and  hence  the  bill 
of  lading  showed  no  reduction  affording  a  con- 
sideration to  give  validity  to  the  special  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  674-696,  927,  928,  933-949;  Dec. 
Dig.  <8=3218. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tariff  Rate.] 

6.  Cabbiebs  €=3228  —  Cabbiaoe  or  Live 
Stock— Actions— Vebdict. 

In  an  action  for  the  death  of  hogs  in  ship- 
ment the  verdict  held,  under  the  evidence,  not 
to  award  a  recovery  for  hogs  dying  after  the 
shipment  had  passed  beyond  defendant's  line. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  957-960;    Dec.  Dig.  ®=>228.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;  James  D.  Bamett,  Judge. 


Action  by  J.  A.  Botts  and  others  against 
tbe  St.  Louis  &  Hannibal  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Fry  &  Rodgers,  of  Mexico,  Mo.,  and  J.  D. 
Ilostetter,  of  Bowling  Green,  for  appellant 
W.  W.  Botts,  of  Mexico,  Mo.,  and  Fauntle- 
roy,  Cullen  &  Hay,  of  St  Louis,  for  respond- 
ents. 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  on  account  of  the  loss  of  several  hogs 
In  transit  through  the  alleged  negligence  of 
defendant  a  common  carrier.  PlalntitTs  re- 
covered, and  defendant  prosecutes  the  ap- 
peal. Since  the  appeal  was  perfected  plain- 
tiff Trimble  departed  this  life,  and  the  case 
as  to  his  interests  now  stands  revived  in  the 
name  of  his  executrix. 

It  appears  that  on  March  21,  1907,  plain- 
tiffs Botts  and  Trimble,  as  copartners,  con- 
signed at  Perry,  Mo.,  the  shipment  of  83  fat 
bogs  over  defendant's  line  to  Gllmore,  Mo., 
there  to  be  delivered  to  the  Wabash  Rail- 
road Company,  a  connecting  carrier,  for 
transportation  to  East  St.  Louis,  111.  Tbe 
shipment  was  delayed  some  in  transit  over 
defendant's  line,  but  this  is  unimportant 
Thirteen  of  tbe  bogs  were  found  to  be  dead 
on  tbe  following  morning,  and  tbe  suit  pro- 
ceeds on  tbe  grounds  of  negligence  for  such 
loss.  Both  defendant  St.  Louis  &  Hannibal 
Railway  Company  and  the  Wabash  Railroad 
Company  were  sued  in  the  first  instance  as 
connecting  carriers,  but  at  the  trial  the  court 
directed  a  verdict  for  the  WatMish  Railroad 
and  submitted  the  case  to  the  jury  against 
the  present  defendant  alone.  In  so  far  as 
this  defendant  is  concerned  the  transaction 
Involves  an  intrastate  shipmoit  only  from 
Perry  to  Gllmore,  Mo.,  where  delivery  was 
made  to  the  Wabash. 

[1-S]  Tbe  evidence  is  the  hogs  were  loaded 
In  a  car  on  defendant's  line  at  Perry,  Ma, 
about  1  o'clock  in  the  afternoon,  and  were 
transported  by  It  from  thence  to  Oakwood, 
near  Hannibal  on  its  line,  where  the  car  was 
set  out  to  await  the  regular  stock  train  later 
in  tbe  evening.  About  5  o'clock  defend&nt's 
regular  stock  train  No.  7  picked  up  the  car 
load  of  hogs  at  Oakwood,  and  12  of  them 
were  found  to  be  dead  at  that  time.  Tbe 
weather  was  warm  though  in  the  month  of 
March,  for  it  appears  the  thermometer  rang- 
ed on  that  day  betwe^i  68  and  93  degrees, 
and  it  appears  the  car  was  wet,  the  hogs 
having  been  furnished  water  by  defendant 
during  tbe  while.  It  is  argued  there  is  no 
evidence  of  negligence  on  tbe  part  of  de- 
fendant,' It  is  true  there  is  no  pointed  and 
direct  evidence  of  particular  acts  at  such, 
but  the  situation  presented  is  extraordinaiy 
in  that  it  is  unusual  for  so  many  bogs  to 
die  out  of  the  total  number  of  83  in  the  car. 
There  is  evidence  by  stockmen  to  the  effect 
that  if  tbe  car  had  been  kept  moving  rather 
than  standing  so  long  at  Oakwood  in  the 
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beat,  snch  fatalities  would  not  hare  occur- 
red. Negllgoice  may  be  Inferred  from  cir- 
cumstances attending  the  case,  and  direct 
evidence  to  that  effect  Is  not  esaential.  It 
appears  the  hogs  were  all  healthy  and  in 
good  condition  when  loaded  at  Perry  at  1 
o'clock  in  the  afternoon;  and,  in  view  of 
this,  the  evidence  appears  to  be  suiSclent  to 
make  a  prima  fade  showing  of  negligence  on 
the  part  of  defendant  for  that  in  the  ordi- 
nary course  of  events  so  large  a  nnmbM-  of 
bogs  In  good  condition  would  not  die  In  trans- 
it during  so  short  a  time  If  due  care  were 
exercised  on  the  part  of  the  carrier. 

In  the  case  of  inanimate  fr^ht,  the  com- 
mon carrier  is  an  Insurer,  and  the  duty  de- 
Tolves  upon  him  to  deliver  the  goods  Intact 
at  the  point  of  destination,  but  there  is  an 
exception  to  this  rule  with  respect  to  the 
shipment  at  Ilv6  stock,  which  arises  because 
of  the  Inherent  vice  or  propensities  of  the 
animals.    Because  of  this  exception  it  is  es- 
sential to  show  a  state  of  facts  or  circum- 
stances from  which  negligent  conduct  may  be 
Inferred  on  the  part  of  the  carrier  In  order  to 
afiSx  liability  against  It    But,  as  before  said, 
it  is  not  essential  to  show  positive  acts  of 
negligence,  and  the  circumstances  attending 
the  shipment  may  be  such  as  to  afford  a  fair 
Inference  of  dereliction  of  duty  on  the  car- 
rier's part.     In  this  view  it  has  heretofore 
been  said  by  this  court,  in  the  case  of  a  ship- 
ment of  poultry,  that  where  it  appeared  the 
poultry  was  delivered  to  the  carrier  in  good 
condition,  and  after  a  comparatively  short 
run  delivered  to  the  consignee  with  a  large 
percentage  of  It  dead,  and  that  such  deatb 
rate  in  shipments  of  like  character  was  so 
extraordinary  that  its  parallel  could  not  be 
shown,  the  .shipper  made  out  a  prima  facie 
case  ot  negligent  conduct  on  the  part  of  the 
carrier  so  as  to  cast  the  burden  of  proof 
upon  it.    See  Hance  v.  Pacific  Bzpress  Co., 
48  Mo.  App.  179.     So,  too,  the  Kansas  City 
Court  of  Appeals  declared  tn  the  case  of  a 
shipment  of  24  horses  which  were  delivered 
to  the  carrier  in  good  condition  at  Kansas 
City,    and  10   of  them   were   found   to   be 
bruised  on  the  following  morning  upon  ar- 
rival at  St  Louis,  two  of  which  subsequently 
died,  sach  facts  alone  would  suffice  as  a  pri- 
ma facie  showing  of  negligence  against  the 
carrier,  so  as  to  place  the  onus  upon  It  of  ex- 
culpating Itself  from  fault    It  was  sain  that 
the  Jury  might  Infer  from  these  facts  that 
the  horses  were  Injured  as  a  result  of  negli- 
gent conduct  on  the  part  of  the  carrier,  and 
not  from  their  own  vldous  propensities.    See 
Cash  V.   >Vabash  R.  R.  Co.,  81  Mo.  App.  109. 
See,  also,  Llbby  v.  St  Louis,  I.  M.  &  S.  R. 
Co.,  137  Mo.  App.  276,  117  S.  W.  659. 

The  evidence,  as  before  stated,  is  that  all 
of  the  hogs  were  in  a  healthy,  sound  condi- 
tion when  delivered  into  defendant's  care  at 
Perry,  Mo.,  about  1  o'clock  in  the  afternoon, 
and  that  at  5  o'clock  on  the  same  afternoon 
12  of  them  were  found  to  be  dead  in  the  car 
standing  on  the  track  at  Oakwood,  30  miles 


distant.  Exi)erienced  stockmen  testified  with- 
out objection  that  such  was  an  unparalleled 
death  rate  in  the  shipment  of  like  hogs  In 
that  locality,  and  in  this  respect  the  condi- 
tion revealed  was  extraordinary.  There  is 
evidence  that  the  hogs  had  been  watered 
during  the  time  and  permitted  to  stand  in  a 
wet  car  during  the  beat  oif  the  afternoon, 
which  was  excessive  for  the  time  of  year; 
and,  in  view  of  all  these  facts  and  circum- 
stances, it  may  not  be  said  as  a  matter  of 
law  that  there  Is  nothing  In  the  case  from 
which  the  jury  might  Infer  negligent  conduct 
on  the  part  of  defendant  No  explanation  is 
offered  in  defendant's  evidence  to  exculpate 
It,  save  that  it  attributes  the  loss  to  the  ex- 
treme heat  which  then  prevailed,  but  obvious- 
ly It  should  have  exercised  care  with  respect 
to  that  circumstance,  which  it  appears  was 
well  known  to  all  concerned  for,  according 
to  the  evidence  on  the  part  of  plaintiffs.  If 
the  stock  had  not  been  permitted  to  stand 
a  considerable  while  in  the  heat  the  hogs 
would  probably  not  have  died.  In  the  ship- 
ment of  live  stock  and  for  failure  to  deliver 
in  good  condition,  the  carrier  is  relieved  of 
liability  only  by  the  act  of  God,  the  public 
enemy,  the  fault  of  the  shipper,  or  the  in- 
herent vice  of  the  animal.  It  does  not  con- 
clusively appear  that  the  hogs  came  to  their 
death  solely  from  any  one  of  these  causes, 
and  no  one  can  doubt  that  if  the  loss  occur- 
red through  the  negligent  conduct  of  the  de- 
fendant contributing  thereto,  It  will  never- 
theless be  required  to  compensate  it  though 
it  appears  the  condition  of  the  weather  or  the 
act  of  God  contributed  in  part  thereto  as 
well.  See  Gratiot  Street  Warehouse  Co.  v. 
Missouri,  K.  &  T.  R.  Co.,  124  Mo.  App.  545, 
102  S.  W.  11. 

[4]  In  its  answer  defendant  pleads  a  spe- 
cial contract  with  plaintiff  pertaining  to  the 
shipment,  to  the  effect  that  it  undertook  to 
transport  the  hogs  only  to  the  terminus  of  its 
own  line  at  Gllmore,  Ma,  and  also  that  this 
contract  contains  a  provision  to  the  effect 
that,  in  case  of  loss  of  or  injury  to  any  of 
the  stock  during  the  transit,  notice  shall  be 
given  to  defendant's  freight  agent  of  any 
claim  to  be  made  on  account  thereof  within 
seven  days  thereafter.  It  does  not  appear 
that  such  notice  was  given,  and  defendant  in- 
vokes this  provision  of  the  contract  in  bar 
of  a  recovery,  but  obviously  the  matter  is 
unavailing  here,  for  there  Is  no  evidence 
whatever  tending  to  prove  that  the  contract 
of  shipment  was  entered  into  for  other  than 
the  usual  tariff  rates  for  such  shipment;  that 
is  to  say,  there  appears  no  separate  or  inde- 
pendent consideration  for  this  provision  in 
the  contract.  It  was  formerly  the  rule  of 
decision  in  this  state,  as  we  understand  the 
authorities,  that  such  requirements  in  the 
shipping  contract — that  is  that  the  shipper 
should  give  notice  within  a  specified  time, 
which  was  reasonable  in  itself,  of  his  pur- 
pose to  lay  claim  to  damages  on  account  of 
the  fault  of  the  carrier — ^was  a  reasonable 
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regulation,  and  Talld  though  no  independent 
or  separate  consideration  appeared  therefor. 
See  Rice  v.  Railway,  63  Mo.  314;  Dawson 
V.  Railway,  76  Mo.  514.  But  a  more  recent 
decision  of  the  Supreme  Court  proceeds  in 
a  contrary  view.  In  the  case  of  George  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  214  Mo.  551,  113 
S.  W.  1099,  127  Am.  St.  Rep.  690,  the  Su- 
preme Court  treated  such  a  stipulation,  re- 
quiring notice  of  the  claim  to  be  given,  as 
a  condition  precedent  to  the  right  of  re- 
covery on  the  part  of  the  shipper,  as  a  lim- 
itation upon  the  common-law  liability  of  the 
carrier,  and  therefore  wholly  invalid  unless 
supported  by  a  separate  consideration  inde- 
pendent of  the  regular  charge  for  the  trans- 
portation of  the  freight.  In  other  words,  it 
was  there  declared  that  some  concession, 
such  as  a  reduced  rate  of  freight  or  other 
consideration,  must  appear  In  order  to  ren- 
der it  valid.  We  have  had  occasion  to  ex- 
amine this  question  heretofore  and,  in  view 
of  the  Supreme  Court  decision  last  cited, 
declared  the  rule  to  be  as  stated;  that  Is, 
that  the  stipulation  requiring  such  notice  is 
invalid  as  a  limitation  on  the  carrier's  lia- 
bility unless  a  separate  consideration  ap];>ears 
therefor.  See  Libby  v.  St  Louis,  I.  M.  ft  S. 
R.  Co.,  137  Mo.  App.  276,  117  S.  W.  659: 
Burgher  v.  Wabash  R.  Co.,  139  Mo.  Ak).  62, 
120  S.  W.  673. 

[5]  But  it  is  argued  that  though  there  is 
no  direct  evidence  of  a  reduced  rate  or  other 
independent  consideration  here,  such  suffi- 
ciently appears  by  the  recital  in  the  contract 
itself,  in  view  of  the  fact  that  there  is  no 
evidence  to  the  contrary.  It  is  well  settled 
that  a  recital  contained  in  the  shipping  con- 
tract, to  the  effect  that  the  shipment  Is  made 
under  the  lesser  of  two  rates  which  are  held 
out  to  the  public  will,  in  the  absence  of  evi- 
dence to  the  contrary,  be  regarded  as  a  suf- 
ficient prima  facie  showing  concerning  the 
matter  of  a  reduced  rate  or  independent  con- 
sideration for  limitations  upon  the  carrier's 
liability.  See  McFadden  v.  Missouri  Pae. 
Ry.  Co.,  92  Mo.  343,  4  S.  W.  689,  1  Am.  St. 
Rep.  721.  But  this  rule  obtains  only  in 
those  cases  where  it  does  not  appear  that  the 
regular  tariff  rate  was  exacted.  The  recitals 
of  the  contract  invoked  here  are  as  follows: 

"Whereas,  the  St.  Louis  &  Hannibal  Railway 
Company  as  a  common  carrier,  transports  live 
stock  at  less  than  its  tariff  rates  when  its  liabil- 
ity is  limited  by  contract  as  follows:  It  is  mu- 
tually covenanted  and  agreed  by  and  between 
the  parties  hereto:  That  said  party  of  the  first 
part  will  transport  for  the  said  party  of  the 
second  part  one  car  load  of  stock  •  ♦  •  as 
per  tariff  and  rules  in  effect  on  the  date  of  ship- 
ment at  the  through  rate  of  trf.  per  car,  from 
Perry,  Mo.,  Station,  the  same  being  a  special 
rate  less  than  the  regular  tariff  rate  applying 
on  shipments  not  covered  by  the  conditions  and 
stipulations  herein  contained  •  *  •  to  Gil- 
more,  Mo.,  Station." 

It  aiH>ears  from  thhs  that  no  rate  of  freight 
whatever  is  mentioned  in  the  contract  ex- 
cept the  tariff  rate.  It  is  stated  the  ship- 
ment is  to  be  made  at  the  "through  rate  of 


trf.  per  car  from  Perry,  Mo.,  Statl<m,  the 
same  t>eing  a  special  rate  less  than  the  regu- 
lar tariff  rate."  It  has  been  pointedly  deter- 
mined by  the  Supreme  Court  In  the  case  of 
Kellerman  v.  Kansas  City,  St  J.  ft  O.  B.  R. 
Co.,  136  Mo.  177,  34  S.  W.  41,  37  S.  W.  828, 
that  the  employment  of  tlie  words  "tariff 
rate"  in  the  shipi^ng  contract  signifies  the 
regular  lawful  rate  for  such  shipment  and 
nothing  more  nor  less,  and  the  same  was  de- 
clared, too,  by  the  same  court  in  George  v. 
Chicago,  etc.,  R.  Co.,  214  Mo.  551,  113  S.  W. 
1099,  127  Am.  St  Rep.  690,  where  the  con- 
tract recited  substantially  the  same  as  that 
above  set  forth.  In  speaking  of  the  words 
"tariff  rate"  employed  in  tlie  shipping  con- 
tract in  the  case  last  cited,  the  court  said: 

"Therefore  when  the  contract  shows  that  that 
was  the  rate  charged,  it  was  vain  to  recite  there- 
in that  it  was  'less  than  the  rate  charged  for 
shipments  transported  at  carrier's  risk.'  " 

This  court  too,  has  heretofore  declared, 
on  the  identical  language  employed  in  this 
shipping  contract  that  the  language,  recit- 
ing the  shipment  was  made  for  the  tariff  rate, 
and  that  such  rate  was  less  than  the  regular 
tariff  rate  for  shipments,  was  insufficient  to 
show  prima  facie  a  consideration  of  a  re- 
duced rate  of  freight  for  the  shipment,  be- 
cause nothing  appeared  therein  concerning 
the  rate  as  to  what  it  was,  and  the  recita- 
tion as  to  tariff  rate  suggests  only  the  regu- 
lar lawful  rate.  See  E^rmers'  Bank  v.  St 
Louis  &  H.  R.  Co.,  119  Mo.  App.  1,  95  S.  W. 
286;  Keyes-Marshall  Bros.  Livery  Co.  v.  St 
Louis  ft  H.  R.  Co.,  113  Mo.  App.  144,  87  8. 
W.  553.  See,  also,  to  the  same  effect  Bums 
v.  Chicago,  etc.,  R.  Co.,  151  Mo.  App.  573, 
132  S.  W.  1. 

It  appears,  therefore,  that  the  requirement 
of  the  special  contract  concerning  notice  is 
unavailing,  for  that  no  separate  considera- 
tion appears  to  support  It 

[I]  But  it  is  argued  the  evidence  shows 
that  only  12  of  the  hogs  died  while  in  defend- 
ant's possession,  and  that  though  13  of  them 
were  dead  on  reaching  East  St  Louis,  only 
12  were  shown  to  have  been  dead  before  de- 
livery to  the  connecting  carrier,  the  Wabash 
Railroad  Company  at  Gllmore,  Mo.,  which 
latter  company  was  discharged  from  the  case 
by  peremptory  instruction.  It  is  true  that 
the  evidence  shows  only  12  of  the  hogs  died 
while  in  defendant's  possession,  but  neverthe- 
less the  judgment  given  is  authorized  by  the 
evidence.  It  was  admitted  on  the  trial  that 
none  of  the  hogs  which  died  weighed  less 
than  200  pounds  each.  The  evidence  Is  con- 
clusive, and  not  denied,  that  the  hogs  were 
of  the  market  value  of  $6,321^  per  hundred- 
weight This  being  true,  by  treating  each  one 
of  the  hogs  that  died  as  weighing  200  pounds 
only,  they  were  of  the  value  of  $12.65  per 
bead.  The  value  of  12  hogs  at  $12.65  con- 
stitutes the  total  amount  of  $151.80.  This 
is  tlie  precise  amount  of  the  verdict  given  by 
the  jury,  and  it  is  clear  the  evidence  supports 
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the  finding.    It  would  seem  the  Jury  awarded 
a  verdict  for  the  loss  of  the  12  hogs  only. 

The  Judgment  should  be  afl^med.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


O'MALLEY  T.  MUSICK.    (No.  14052.) 
(St.  Louis  Court  of  Appeals.     Missouri.    June 

8,  1915.) 
L  JvDoiatm  «=»585— Res  Adjudicata— Ac- 
tion FOB  Fbaud  —  Action  on   Notabt's 
Bond. 

Where  a  notary  public  fraudulently  pro- 
cured plaintiff's  intestate  to  exchange  her  Mis- 
souri lands  for  lands  in  Georgia,  which  were 
in  fact  nonexistent,  judgment  against  intes- 
tate in  her  suit  against  the  notary  and  the 
sureties  on  his  bond  for  taking  the  acknowl- 
edgment of  the  pretended  owner  of  the  fic- 
titious Georpia  lands  to  a  deed,  conveying 
them  to  plaintifTs  intestate,  because  the  ac- 
tion was  barred  by  a  special  state  of  limi- 
tations, was  not  res  judicata  against  plain- 
tiffs suit  for  fraud  practiced  by  defendant  no- 
tary in  the  transaction  upon  plaintifTs  intes- 
tate ;  the  cases  not  being  moa  the  same  cause 
of  action,  although  plaintitrs  petition  averred, 
as  a  link  in  the  chain  of  fraud  alleged,  that  de- 
fendant executed  a  false  acknowledgment  as  no- 
tary public,  and  the  judgment  in  the  first  suit 
not  being  on  the  merits. 

[£d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1062-1064,  1067,  1073,  1084,  1085, 
1092-1095,  1132;    Dec.  Dig.  «=>585.] 

2.  Judgment  <S=592  —  Reb  Adjudicata  — 
Splittino  Demands. 

Where  plaintiff's  intestate  failed  to  recover 
against  a  notary,  who  had  taken  a  fcflse  ac- 
knowledgment, and  the  sureties  on  his  bond,  by 
reason  of  a  special  statute  of  limitations  bar- 
ring the  suit  on  the  bond,  plaintiff's  bringing  of 
suit  for  fraud  against  such  notary  to  recover 
for  fraud  practiced  upon  the  intestate  in  the 
exchange  ol  lands  in  which  the  false  acknowl- 
edgment was  taken  was  not  an  attempt  to  split 
a  single  cause  of  action. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  g  1107;  Dec.  Dig.  <8=»592.) 

3.  Judgment  «=sB62  —  Res  Adjudioata  >— 
Judgment   Not  on    Merits. 

A  suit  upon  the  same  cause  of  action  as 
that  of  a  previous  litigation  is  not  barred  by  the 
former  Judgment,  unless  such  adjudication  was 
OB  the  merits. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  g  1009;    Dec  Dig.  <8=>562.] 

4.  Trial  €=s>244  —  Instbuctioms  —  Emfba- 
8IZINO  Evidence. 

In  an  action  against  a  notary  for  fraud  in 
the  exchange  of  land  for  having  induced  plain- 
tiff's intestate  by  means  of  a  plat,  purporting 
to  cover  certain  nonexistent  Georgia  lands,_  to 
exchange  therefor  her  Missouri  lands,  in  view 
of  plaintifTs  testimony  that  defendant's  use 
of  such  plat  was  not  a  mere  isolated  circum- 
stance in  the  case,  but  was  the  chief  evidence 
to  connect  defendant  with  the  fraud  at  all,  an 
instruction  requiring  the  jury  to  find  that  de- 
fendant exhibited  the  plat  to  the  agent  of  plain- 
tiff's intestate,  and  represented  that  the  land 
was  the  land  to  be  exchanged  for  hers,  was  not 
improper  as  directing  the  jury's  attention  to 
a  particular  fact  in  evidence,  unduly  emphasiz- 
ing it 

(Ed.  Note. — Fop  other  cases,  see  Trial,  Cent 
Dig.   g§    577-581;    Dec.    Dig.    <S=>244.] 


5.  Tbiai.  «=»256— iNSiBnoTioN— Gbnbbautt. 

Where  an  instruction  as  to  the  measure 
of  damages  was  correct  as  to  its  general  scope, 
it  was  defendant's  duty  to  ask  a  limiting  in- 
struction, if  he  thought  it  too  general. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  628-641 ;   Dec.  Dig.  <3=>256.] 

6.  JtrDOMEMT  ®=>262— Abbest— Pabtt  in  In- 
tebest. 

Where  plaintiff  sued  for  fraud  practiced 
by  a  notary  on  his  intestate  in  an  exchange  of 
land,  the  fact  that  such  intestate  took  the  deed 
covering  nonexistent  land  in  the  name  of  her 
daughter  was  no  ground  for  arrest  of  judgment 
on  defendant's  motion,  on  the  theory  that  plain- 
tiflfs  intestate  was  not  the  real  party  in  in- 
terest since  the  intestate  was  the  one  defrauded 
of   the   property  which  she  exchanged. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  a  463,  464;    Dec.  Dig.  «=262.] 

Appeal  from  St  Louis  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 

Action  by  Frank  O.  CMalley,  as  adminis- 
trator, against  John  M.  Mustek.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Frank  H.  Braden,  Geo.  W.  Lubke,  and  Geo. 
W.  Lubke,  Jr.,  all  of  St  Louis,  for  appellant 
Thomas  D.  Cannon  and  F.  C.  O'Malley,  both 
of  St  Louis,  for  respondent 

ALLEN,  J.  On  and  prior  to  May  12,  1900, 
Margaret  O'Malley,  a  married  woman,  was 
the  owner  of  certain  real  property  in  the  city 
of  St  Louis,  and  on  the  day  mentioned  she 
agreed  with  the  defendant  to  exchange  her 
said  property  for  certain  lands  described  as 
and  purporting  to  lie  in  Montgomery  county, 
Ga.  The  defendant  is  a  real  estate  agent, 
and  It  appears  that  the  negotiations  In  ques- 
tion were  begun  by  him  with  another  real 
estate  agent  representing  Mrs.  O'Malley.  The 
defendant  represented  himself  as  the  agent 
of  one  Dunford,  the  putative  owner  of  the 
Georgia  lands,  which  was  said  to  consist  of 
"lot  44  of  the  Thomas  Cooper  grant  of  77,- 
000  acres,  containing  one  thousand  acres,  as 
numbered  on  the  surveyor's  plat  X)f  the  Coop- 
er grant,"  of  Montgomery  county,  Ga. 

In  point  of  fact,  the  so-called  Thomas  Coop- 
er grant  was  one  of  certain  early  fraudu- 
lent land  grants  In  the  state  of  Georgia, 
which,  shortly  after  the  granting  thereof, 
were  by  legislative  enactment  declared  to  be 
fraudulent  and  void.  It  appears  that  the 
county  In  question  consists  of  only  some  530,- 
000  acres,  whereas  these  fraudulent  land 
grants  purported  to  grant  to  certain  persons 
about  7,000,000  acres  of  land  therein. 

The  evidence  Is  that  certain  persons  In  the 
dty  of  St  Louis,  operating  with  others  In 
Montgomery  county,  Ga.,  dealt  In  these  ficti- 
tious lands.  Through  pretended  conveyances 
to  Dunford,  who  lived  In  the  dty  of  St.  Louis, 
a  semblance  of  title  to  certain  of  these  lands 
was  made  to  appear  as  being  in  him ;  and  it 
seems  that,  prior  to  the  occasion  here  In  ques- 
tion, he  had  executed  various  deeds  purport- 
ing to  convey  portions  of  such  lands,  his  ao 
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knowledgments  to  whlcb  deeds  had  been  tak- 
en by  the  defendant  as  a  notary  public. 

In  the  negotiations  leading  up  to  the  ex- 
change of  Mrs.  O'MaUey's  property,  a  false 
plat  was  used  by  defendant,  purporting  to 
be  a  true  and  correct  copy  from  the  records 
of  Montgomery  county,  which  bore  a  certifi- 
cate by  him,  over  his  hand  and  seal  as  a  no- 
tary public,  to  the  effect  that  the  same  was  a 
correct  copy  of  the  original  on  record.  Mrs. 
O'MaUey's  husband  went  to  Montgomery 
county,  Ga.,  and  was  shown  land  purporting 
to  be  the  land  to  be  exchanged.  A  false  ab- 
stract was  furnished  Mrs.  O'MaUey's  repre- 
sentatives, appearing  upon  its  face  to  show 
perfect  title  In  Dunford  to  the  land  in  ques- 
tion. She  thereupon  executed  and  delivered 
a  deed  to  her  property  in  exchange  for  Dun- 
ford's  deed  to  the  fictitious  Georgia  lands ; 
the  latter  deed,  wherein  Dunford  was  de- 
scribed as  being  of  Montgomery  county,  Ga., 
appearing  to  have  been  acknowledged  by  him 
before  defendant  as  a  notary  public. 

On  January  12,  1906,  Mrs.  O'MaUey,  as  re- 
lator, brought  suit  in  the  circuit  court  of  the 
city  of  St.  Louis  against  this  defendant  and 
the  sureties  upon  bis  bond  as  notary  public, 
upon  the  theory  that  defendant  had  commit- 
ted a  breach  of  the  bond  in  and  about  the 
transaction  aforesaid.  The  trial  of  said  cause 
in  the  circuit  court  resulted  in  a  Judgment 
against  defendant  and  his  said  sureties  for 
the  penalty  of  the  bond,  to  wit,  $5,000.  Aft- 
er having  been  appealed  to  this  court,  the 
cause  was  transferred  to  the  Springfield 
Court  of  Appeals  and  there  disposed  of  In  an 
opinion  by  Nixon,  J.,  of  that  court  See  State 
ex  rel  v.  Musick,  145  Mo.  App.  33,  130  S.  W. 
398.  Subsequently  the  Supreme  Court  de- 
clared unconstitutional  and  void  the  legisla- 
tive act  under  which  such  transfer  to  the 
Springfield  Court  of  Appeals  had  been  made, 
by  reason  whereof  the  case  was  retransferred 
to  this  court,  where  the  jurisdiction  of  the 
appeal  continued  to  reside.  In  finally  dispos- 
ing of  it,  this  court  adopted  the  opinion  of 
the  Springfield  Court  of  Ap^jeals,  cited  above, 
and  reversed  the  judgment.  See  State  ex 
rel.  V.  Musick,  105  Mo.  App.  214,  145  S.  W. 
1184.  A  reference  to  that  opinion  will  dis- 
close that  it  was  held  that  the  action  was 
barred  by  the  special  statute  of  limitations 
applicable  to  suits  upon  bonds  of  notaries 
public  (section  10181,  Rev.  Stat.  1909),  which 
had  been  invoked  by  the  defendants. 

On  January  15, 1911,  Mrs.  O'Malley' depart- 
ed this  life ;  and  on  January  5,  1912,  her  ad- 
ministrator, the  plaintiff  herein,  instituted 
this  action  which  proceeds  against  the  de- 
fendant as  for  fraud  and  deceit  in  procuring 
the  exchange  of  Mrs.  O'MaUey's  St  Louis 
property  for  the  fictitious  Georgia  lands. 
The  trial  below  before  the  court  and  a  Jury 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff in  the  sum  of  $6,000,  and  the  case  is  here 
on  defendant's  appeal. 

It  is  unnecessary  to  notice  the  pleadings, 
or  to  review  the  testimony  adduced  to  sup- 


I  port  the  allegations  of  fraud  charged  In  tbe 
I  petition.  Appellant  does  not  challenge  tbe 
!  action  of  the  trial  court  In  overruling  his 
demurrer  to  the  evidence.  Though  he  claims 
to  have  been  Innocent  of  the  fraud,  and  to 
have  been  Interested  only  to  the  extent  of  his 
commissions  as  a  real  estate  broker,  there  is 
ample  evidence  to  support  the  verdict  against 
him. 

[1  ]  The  points  urged  for  a  reversal  may  be 
briefiy  disposed  of.  The  contention  that  tbe 
judgment  in  the  former  case  concludes  tbe 
rights  of  tbe  parties  in  this  Is  clearly  with- 
out merit  The  former  action  was,  as  said, 
one  for  a  breach  of  tbe  obligation  of  defend- 
ant's bond  as  a  notary  public,  and  proceeded 
against  the  defendant  and  his  sureties.  It 
was  held  on  appeal  that  the  particular  cause 
of  action  sued  upon  was  barred  by  tbe  spe- 
cial statute  of  limitations,  supra;  the  relat- 
or's disability  by  reason  of  being  a  married 
woman  not  preventing  the  running  of  tbe 
statute.  Tbe  reasons  for  this  ruling  will 
fully  appear  by  reference  to  the  opinion  of 
Nixon,  J.,  adopted  by  this  court  State  ex 
reL  V.  Musick,  146  Mo.  App.  33,  130  S.  W. 
396.  The  Instant  suit  is  not  upon  tbe  identi- 
cal cause  of  action  Involved  In  the  former 
case,  but  Is  one  sounding  in  tort  for  tbe  re- 
covery of  damages  for  the  alleged  false  ana 
fraudulent  representation  of  defendant  in 
tbe  premises,  and  bis  alleged  conspiracy 
with  others  to  defraud  plaintiff  of  her  prop- 
erty. The  present  action  Is  not  governed  by 
a  special  statute  of  limitations,  and  is  not 
barred  by  the  provisions  of  tbe  statutes  of 
limitation  applicable  to  cases  of  this  charac- 
ter, for  the  reason  that  Mrs.  O'Malley  was 
under  the  disability  of  coverture  until  her 
death,  and  tbe  cause  was  instituted  within 
one  year  thereafter.  See  sections  1894  and 
1896.  Rev.  Stat  1909. 

It  Is  true  that  this  petition,  among  other 
allegations  of  facts  respecting  the  alleged 
fraud,  avers  that  the  defendant  executed  a 
false  acknowledgment  4s  a  notary  public.. 
Tills,  however,  ia  but  one  link  In  tbe  dialn  of 
fraud  alleged,  and  which  tbe  evidence  goes 
to  establish.  It  does  not  make  this  cause  of 
action  Identical  with  that  Involved  in  the 
prior  suit  against  the  defendant  and  his  sure- 
ties for  an  alleged  breach  of  defendant's 
bond  as  a  notary. 

[2]  Nor  is  there  here  any  question  as  to  the 
splitting  of  demands,  as  appellant  contends. 
What  would  be  the  situation  if  a  recovery 
had  been  had  In  the  fonuer  suit,  and  a  fur- 
ther recovery  sought  In  such  an  action  as 
this.  Is  a  matter  with  which  we  have  no  pres- 
ent concern.  And  there  are  other  phases  of 
tbe  matter  which  need  not  be  adverted  to. 
[S]  The  entire  argument  respecting  the  ef- 
fect of  the  former  Judgment  may  be  disposed 
of  by  saying  that  in  that  action  there  was 
no  adjudication  on  the  merits.  The  fact  that 
the  action  was  barred  by  the  special  statute 
interposed  prevented  a  determination  of  the 
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caase  on  api)eal  npon  Its  merits.  And,  not 
havliig  been  disposed  of  on  the  merits,  It 
could  In  no  manner  affect  plaintiff's  right  to 
maintain  the  present  suit.  See  Baldwin  ▼. 
Davidson,  139  Mo.  118,  40  S.  W.  765,  61  Am. 
SL  Rep.  460;  Short  ▼.  Taylor,  187  Mo.  517, 
38  S.  W.  &52,  S9  Am.  St  Rep.  508 ;  Johnson 
V.  United  Railways  Co.,  243  Mo.  278,  147  S. 
W.  1077 ;  23  Cyc.  p.  113  et  seq.  And  It  can- 
not be  successfully  contended  that,  though 
the  two  causes  of  action  are  not  Identical, 
neTertheless  a  point  actually  adjudicated  In 
the  former  action  concludes  the  parties  there- 
after as  to  the  matter  so  adjudicated,  as  In 
La  Roe  v.  Kempf,  171  S.  W.  588,  and  cases 
of  that  character. 

[4]  Appellant  complains  of  an  Instruction 
given  for  plaintiff,  on  the  ground  that  it  Is 
an  unwarranted  comment  on  the  evidence,  di- 
recting the  attention  of  the  Jury  to  a  particu- 
lar fact  In  evidence  and  unduly  emphasizing 
the  same.  This  instruction  is  lengthy,  and  It 
is  unnecessary  to  here  reproduce  it  Among 
other  things,  it  requires  the  jury  to  find  that 
the  defendant  exhibited  to  Mrs.  O'Malley's 
agent  the  plat  above  referred  to,  and  repre- 
sented that  lot  44  marked  thereupon  was  a 
correct  description  of  the  1,000  acres  of  land 
to  be  taken  in  exchange  for  Mrs.  O'Malley's 
property.  An  examination  of  the  Instruc- 
tion, In  the  light  of  the  evidence  adduced, 
convinces  us  that  no  reversible  error  was 
committed  in  giving  the  instruction  in  this 
form.  The  testimony  for  plaintiff  as  to  the 
use  made  by  defendant  of  this  fraudulent 
plat  certified  to  by  him,  was  not  a  mere 
isolated  circumstance  in  the  case,  but  con- 
stituted the  chief  evidence  to  connect  the  de- 
fendant directly  with  these  fraudulent  land 
deals  and  to  show  that  be  was  not  acting  as 
a  mere  agent  In  ignorance  of  the  fraud.  We 
therefore   rule   the  point  against  appellant 

[5]  Complaint  is  made  of  the  instruction 
on  the  measure  of  damages,  because  of  the 
generality  thereof.  But  there  Is  clearly  no 
merit  in  this  contention.  The  Instruction  is 
well  enough  in  its  general  scope.  If  the  de- 
fendant deemed  It  too  general,  it  was  bis 
duty  to.  ask  a  limiting  instruction.  See 
Browning  v.  Railroad,  124  Mo.  65,  27  8.  W. 
644;  King  v.  City  of  St  Louis.  250  Mo.  501, 
157  S.  W.  498;  State  v.  Reynolds,  257  Mo. 
19,  165  S.  W.  729;  Nelson  v.  United  Rail- 
ways Co.,  176  Mo.  App,  423,  158  8.  W.  446. 

[I]  It  is  said  that  the  motion  In  arrest 
should  have  been  sustained  for  the  reason 
that  Mrs.  O'Malley,  whose  administrator  now 
prosecutes  this  action,  was  not  the  real  party 
In  interest  This  argument  is  based  upon  the 
fact  that  Mrs.  O'Malley  took  the  deed  to  the 
flctltlons  Georgia  land  in  the  name  of  her 
daughter.  But  this  point  is  likewise  without 
merit  for  the  reason  that  it  was  Mrs.  O'Mal- 
ley who  was  defrauded  of  her  property,  and 
it  is  wholly  immaterial  to  whom  she  may 
bave  desired  to  have  the  land  deeded  which 


she  thought  would  be  obtained  In  exdiange 
for  her  property,  but  which  which  was  not 
in  existence.  Other  questions  raised  do  not 
warrant  discussion. 

The  Judgment  shonld  be  affirmed;    and  it 
Is  so  ordered. 

REYNOLDS,  P.  X,  and  NORTONI,  J.,  con- 
cur. 


STATE  ex  rel.  SEE  v.  APPLING  et  at 

(No.  14822.) 

(St  Louis  Court  of  Appeals.    Missouri.    June 

8,  1915.) 

1.  Mandahus  «=»]0— Rioht  to  Mandamus— 
dlscbetionabt  poweb. 

One,  to  obtain  mandamus,  must  show  a 
clear  right  to  the  thing  demanded,  and  an  im- 
perative duty  of  respoadcnts  to  perform  the  net 
required,  and  mandamus  will  not  control  dis- 
cretionary power  of  city  officers  in  dispensing 
with  the  services  of  an  employ^. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  f  37;    Dec.  Dig.  <8=>10.] 

2.  Municipal  Cobpobations  <=s>183  —  Offi- 

CEBS  —  EMFLOYKXNI  —  DiSCBETION    OF    CiTY 

Authorities. 

A  city  fixing  by  ordinance  the  salary  of  a 
marshal,  and  authorizing  by  resolution  his  ap- 
pointment as  night  watchman,  may  within  the 
discretion  of  the  board  of  aldermen  dispense 
with  his  services  as  night  watchman  and  limit 
his  compensation  to  that  fixed  as  marshal. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  472-481 ;  Dec.  Dig. 
«s»183.] 

Mandamus  by  the  State,  on  relation  of  Rob- 
ert E.  See,  against  James  R.  Appling  and 
others,  to  compel  the  issuance  of  a  warrant 
in  payment  of  relator's  salary  as  city  mar- 
shal. Alternative  writ  quashed,  and  respond- 
ents discharged. 

Ball  &  Ball,  of  Montgomery  City,  for  re- 
lator. W.  0.  Hughes,  of  MontgMnery  City, 
for  reQwndents. 

NORTONI,  J.  This  Is  a  mandamus  Insti- 
tuted in  this  court  Relator  Is  the  marshal 
of  Montgomery  City,  Mo.,  while  the  respond- 
ents are  the  mayor  and  the  several  members 
of  the  board  of  aldermen,  also  the  clerk  of 
the  same  dty. 

It  is  sought  to  compel  the  city  authorities 
to  issue  a  warrant  of  $40  In  payment  of  re- 
lator's salary  as  city  marshal  for  the  month 
of  March,  1916.  The  alternative  writ  was 
Issued,  of  course,  in  the  view  that  the  ordi- 
nance of  the  city  fixed  relator's  salary  at 
such  amount  But  the  fact  now  appears  ollb- 
erwlse.  Relator  was  elected  marshal  of 
Montgomery  City  on  the  first  Tuesday  In 
April,  1914,  and  entered  upon  the  perform- 
ance of  his  duties  Immediately  thereafter. 
It  appears  that  the  different  persons  holding 
the  office  of  city  marshal  for  several  years 
theretofore  had  been  receiving  a  salary  of 
$40  per  month  in  compensation  for  the  serv- 
ices rendered   both   as   marshal  and  night 
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watcbman,  and  relator  was  paid  the  same 
amount  for  such  services  during  the  period 
Including  the  months  of  April,  1914,  to  Felv 
ruary,  1915,  but  at  Its  meeting  In  March, 
1915,  the  board  of  aldermen  rejected  his 
dalm  for  $40  salary,  and  allowed  $10  only 
on  that  account  Because  of  this  plaintiff 
sued  out  the  alternative  writ  of  mandamus 
here  as  though  the  ordinance  of  the  city  fixed 
his  salary  as  marshal  at  $40  per  month  and 
the  officers  were  remiss  in  performing  their 
duty  In  rejecting  his  claim  for  such  salary 
during  the  month  of  March,  1915.  The  ordi- 
nance pertaining  to  the  salary  of  dty  mar- 
shal reveals  a  blank  between  the  words  "the 
sum  or'  and  "dollars,"  but,  as  those  holding 
the  office  of  dty  marshal  had  theretofore 
received  $40  per  month,  and  he,  too,  like- 
wise for  a  time,  relator  insisted  the  same 
amount  was  due  him. 

By  the  return  to  the  alternative  writ  the 
respondents  raise  an  issue  of  fact  touching 
the  matter  of  the  salary  of  the  marshal  as 
fixed  by  ordinance,  and  assert  that  such  sal- 
lary  was  fixed  therein  at  $10  per  month,  and 
never  at  $40  per  month,  as  insisted  by  re- 
lator. On  this  Issue  of  fact  being  raised,  the 
court  appointed  H.  W.  Johnson,  Esq.,  to  hear 
the  evidence  and  report  his  finding  of  fact 
concerning  the  same.  The  ordinance,  as  It 
appears  on  the  records  of  the  dty,  is  as  fol- 
lows: 

"The  dty  marshal  shall  receive  in  addition  to 
the  fees  allowed  by  ordinance  as  compensation 

for  his  services   the   sum  of  dollars  per 

month  payable  monthly." 

But  the  report  of  the  commissioner  abounds 
with  evidence  tending  to  prove  that  it  for- 
merly, as  originally  enacted,  and  at  least  as 
late  as  October,  1914,  contained  the  word 
"ten"  where  the  blank  appears,  so  as  to  fix 
the  marshal's  salary  at  $10  per  month.  The 
commissioner  finds  the  fact  to  be  that  the 
ordinance  appears  on  the  records  of  the  dty 
as  above  copied,  and  then  his  finding  redtes 
as  follows: 

"At  the  time  of  the  adoption  of  the  ordinance 
fixing  the  marshal's  salary  in  1904,  and  up  to 
Octooer,  1914,  the  evidence  shows  that  the  word 
'ten'  appeared,  where  the  blank  now  appears  in 
the  ordinance  as  introduced." 

Among  other  things,  the  commissioner  finds 
from  the  evidence  also  that  It  appears  to 
have  been  the  custom  of  the  board  of  alder- 
men of  Montgomery  City  for  the  mayor  and 
board  to  designate  the  marshal  as  night 
watciiman  also,  and  allow  him  $30  per  month 
f<jr  his  services  as  such  night  watchman.  In 
addition  to  the  $10  per  month  salary  received 
as  marshal  under  the  ordinance,  but  there  is 
no  ordinance  of  the  city  providing  for  the 
appointment  of  a  night  watchman,  and  it 
was  merely  a  custom  which  obtained  for 
many  years  before  relator  was  elected  mar- 
shal, and  continued  for  a  time  thereafter, 
that  is,  until  the  month  of  March,  1915.  The 
commissioner  finds  that  the  relator,  after  be- 
ing elected  marshal  on  Tuesday,  April  7, 
1914,  immediately  qualified  and  entered  up- 


on the  duties  of  his  office,  and  he  finds,  too, 
that  on  the  14th  day  of  April,  1914,  relator 
was  appointed  by  the  mayor  and  board  of 
aldermen  as  night  watchman  for  90  days. 
The  commissioner  then  finds: 

"Thereafter  relator  performed  the  dnties  of 
marshal  and  night  watchman  until  the  3d  day 
of  February,  1915,  when  the  board  of  aldermen. 
by  motion  entered  of  record,  dispensed  with  the 
further  services  of  the  night  watchman." 

The  commissioner  finds  also  that  since  the 
date  last  mentioned  the  board  of  aldermen 
has  refused  to  audit  the  marshal's  account 
for  more  than  $10  per  month  as  salary,  and 
the  marshal  has  refused  to  accept  the  same. 
The  evidence  which  is  incorporated  in  the 
commissioner's  report  Is  abundant  to  sustain 
the  finding  so  made,  and.  Indeed,  on  the  cru- 
cial question  in  the  case — that  is,  as  to  wheth- 
er or  not  the  ordinance  stipulated  the  salary 
of  the  marshal  at  $10  per  month  at  tlie  time 
— it  Is  overwhelming.  The  dty  record  book 
containing  the  official  record  of  the  original 
ordinance  has  been  produced  before  us  by 
counsel,  and  It  reveals  an  erasure  of  the 
missing  word.  However,  there  Is  no  evidence 
tending  to  show  that  rdator  was  in  any  wise 
connected  with  or  knew  of  such  erasure,  and. 
Indeed,  the  commissioner  expressly  so  finds 
this  fact  in  his  favor.  But,  though  such  be 
true,  it  is  clear  the  alternative  writ  should 
be  quashed,  and  the  respondents  discharged, 
for  that  the  relator  has  failed  to  show  a  clear 
legal  right  to  the  salary  claimed. 

[1]  In  order  for  the  writ  of  mandamns  to 
be  available,  It  is  essential  tliat  the  relator 
have  a  clear  legal  right  to  the  thing  demand- 
ed, and  it  must  be  the  imperative  duty  of  the 
respondents  to  perform  the  act  required.  19 
Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  725;  State 
ex  rel.  Doud  y.  Lesueur,  136  Mo.  452,  38  S. 
W.  325. 

[2]  According  to  the  overwhelming  evidence 
in  the  record  and  the  fact  as  found  by  the 
commissioner,  the  ordinance,  as  enacted  In 
March,  1904,  proxidcd  a  salary  of  $10  per 
month  for  the  marshal,  and  even  as  late  as 
October,  1914,  the  word  "ten"  still  continued 
where  the  blank  space  now  appears.  This 
being  true,  the  marshal's  salary  is  fixed 
thereby  at  $10  per  month  and  the  mere  fact 
that  the  dty  paid  other  marshals  $40  per 
month,  or  that  it  paid  relator  $40  per  month 
for  a  time  is  immaterial  in  so  far  as  his 
right  to  a  writ  of  mandamus  is  concerned. 
The  finding  is  that  relator  was  appointed 
night  watchman  by  a  mere  resolution  of  the 
board,  and  continued  for  several  months  per- 
forming such  duties  in  addition  to  marshal 
"until  the  3d  day  of  February,  1916,  when 
the  board  of  aldermen,  by  motion  entered  of 
record,  dispensed  with  the  further  services 
of  the  night  watchman."  The  evidence  1« 
that,  though  he  was  paid  $40  a  month  dar- 
ing the  time,  such  payment  was  in  compensa- 
tlmi  for  all  the  services  rendered  by  blni; 
that  is,  as  marshal,  and  also  as  night  watch- 
man.   The  fact  that  the  board  of  aldermen 
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allowed  talm  additional  compensation  for  act- 
ing as  night  watchman,  or,  for  that  matter, 
tlie  fact  that  the  board  may  have  allowed 
him  other  and  additional  compensation  than 
that  stipulated  in  the  ordinance  for  his  serv- 
ices as  marshal,  created  no  enforceable  right 
in  his  favor  against  the  dty  to  have  such 
compensation  continued.  The  ordinance  stip- 
ulated the  salary  of  the  marshal,  and  that 
alone  controls  with  respect  of  such  office. 
It  was  entirely  competent  for  the  city  author- 
ities to  discontinue  relator's  employment  as 
night  watchman,  and  the  ordinance  fixing  the 
salary  of  marshal  at  $10  per  month  in  addi- 
tion to  his  fees  allowed  by  law  controls  with 
respect  of  that  matter.  See  Hlsey  v.  City 
of  Charleston,  62  Mo.  App.  381. 

Although  it  be  true  that  plaintiff  became 
a  candidate  for  and  was  elected  to  the  office 
of  marshal,  expecting  to  receive  a  salary  of 
$40  per  month,  as  his  predecessors  had,  the 
city  was  under  no  obligation  to  employ  him 
as  night  watchman,  and  continue  snch  em- 
ployment throughout  his  term  as  marshal  in 
addition,  as  It  did  others,  and  pay  him  other 
salary  on  account  of  that  service,  for  the 
ordinance  fixed  the  salary  of  marshal  at  |10 
per  month  at  the  time.  The  matter  of  em- 
ploying  relator  as  night  watchman,  as  the 
antboritles  appear  to  have  done  by  resolu- 
tion on  April  14,  1914,  for  a  period  of  00 
days,  was  wholly  discretionary  with  the 
board  of  aldermen,  and  It  was  likewise  In  its 
discretion  to  dispense  with  such  services  at 
the  end  of  that  period  or  as  it  subsequently 
did  on  February  S,  1015.  It  ia  clear  relator 
had  no  vested  right  with  respect  of  this  mat 
ter. 

The  alternative  writ  should  be  quashed, 
and  respondents  discharged.   It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


AI/LJBN  T.  QUBRCUS  LUMBER  CO.     (No. 
1344.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

4,  1915.    Rehearing  Denied 

June  24,  1915.) 

1.  Mastxb  and  Sebvant  <3=»189— Injubt  to 

Servant— Rules  and  Obdebs. 

Where  plaintiff  was  injured  while  loading 
a  railroad  car  with  timbers,  by  being  struclc  by 
timbers,  caught  on  a  sicidway  while  loosening 
them  under  orders  from  the  timber  inspector  of 
the  purcbaser,  he  having  been  left  in  temporary 
charge  by  defendant's  foreman,  defendant  was 
responsible  for  any  negligent  order  ^ven  by 
such  inspector  on  the  principle  of  respondeat 
superior,  defendant's  foreman  acting  within  the 
apparent  scope  of  his  authority  in  appointing  a 
substitute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  427-436,  437^48;  Dec 
Dig.  «=»189.] 

2.  Mastbb  and  Sbbvant  *=>189— Injubt  to 
Servant— Obdebs— AuTHOBiTY  to  Give. 
The  authority  to  sn^rintend  the  loading  of 
a  car  of  timber  necessarily  requiring  considera- 
ble time,  and  the  use  of  numerous  workmen,  im- 


pliedly carries  with  it  the  power  from  the  mas- 
ter to  the  superintendent  to  delegate  some  one  to 
act  in  his  stead  during  such  times  as  he  may 
be  called  away  from  that  worlc  by  other  dutiea 
[Ed.  Note. — ^Por  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  427-435,  437-448;  Dec. 
Dig.  «=»189.] 

3.  Masteb  and  Sbbvant  'S=»293— Injubt  to 
Sebvant— Actions— Instbuctions. 

In  a  servant's  action  for  injuries  in  being 
crushed  by  timbers  while  loading  them  onto  a 
railroad  car,  an  instruction  permitting  the  jury 
to  find  that  defendant  had  not  used  ordinary 
care  in  furnishing  a  safe  place  to  work,  with- 
out reauiring  the  jury  to  find  facts  which  made 
such  place  negligently  unsafe,  was  erroneous  as 
being  too  abstract  and  general,  and  not  furnish- 
ing a  proper  guide  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  1148-1156,  1168-1160; 
Dec.  Dig.  «=»293.I 

Appeal  from  Circuit  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  William  Allen  against  the 
Quercus  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Revers- 
ed and  remanded. 

Sheppard,  Green  &  Sheppard,  of  P<«)lar 
Bluff,  for  appellant  Ablngton  &  Phillips,  of 
Poplar  Bluff,  for  respondent 

FARRINGTON,  J.  The  petition  In  this 
case  alleges:  That  the  defendant  is  a  cor- 
poration operating  a  sawmill  near  Poplar 
Bluff,  Mo.,  and  that  on  August  13,  1914, 
plaintiff  was  a  common  laborer  in  its  employ. 
That  the  defendant,  in  the  operation  of  its 
plant,  maintained  a  platform  on  which  it 
placed  timbers  which  had  been  sawed  for 
bridge  purposes,  from  which  platform  it  load- 
ed such  timbers  onto  railroad  cars  which 
stood  on  a  switch  alongside  the  platform. 
That  the  timbers  were  finished  in  the  mill 
and  then  conveyed  by  servants  of  the  defend- 
ant on  a  tramway  thab  also  ran  along  the 
platform,  on  the  opposite  side  from  which 
the  railroad  switch  stood.  That  this  tram- 
way or  tramtr^ck  was  7  or  8  feet  above  the 
platform.  That  skids  or  runners  were  laid 
on  top  of  the  platform  and  were  greased  so 
that  the  timbers  to  be  loaded  Into  railroad 
cars  could  be  shoved  or  skidded  over  to  the 
Bide  of  the  platform  where  such  cars  stood. 
That  these  runners  were  situated  above  7 
feet  and  9  inches  aptut,  and  not  only  ran 
over  the  fiat  platform,  but  also  extended  at 
an  angle  up  to  the  tramtracb;  which  stood 
some  7  feet  above  the  platform.  That  the 
timbers  that  were  brought  out  from  the 
mill  to  be  dumped  onto  the  platform  were  of 
various  lengths — from  12  to  18  feet — and 
were  from  10  to  18  Inches  through,  and  were 
of  considerable  weight  It  is  alleged  that 
such  timbers  were  dumped  over  on  the  In- 
clined skids  Indiscriminately,  and  that  when 
the  platform  was  filled  up  they  continued 
dumping  the  timbers  until  they  lay  upon 
the  inclined  portion  of  the  skids  to  the  tram- 
way. That  there  were  a  number  of  these  skid 
runners,  and  that  when  several  of  them  were 
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filled  up,  tbe  timbers  being  of  various  lengtbs 
and  sizes,  would  overlap  and  interlace  with 
timbers  which  were  dumped  over  on  an  ad- 
joining set  of  skids.  It  is  alleged  that  on 
August  13,  1914,  when  said  platform  and 
several  of  the  inclined  skids  were  filled 
with  timbers,  the  plaintiff  was  set  to  work 
taking  such  timbers  from  tbe  platform  and 
loading  them  into  the  railroad  cars;  that 
after  taking  all  from  the  fiat  portion  of  the 
platform,  plaintiff,  in  the  discharge  of  his 
employment,  was  taking  the  timbers  which 
remained  on  the  inclined  portion  of  the  skids, 
and  that  in  doing  so  be  loosened  a  timber 
which  was  holding  up  a  number  of  others 
on  this  incline,  and  that  as  the  timbers  came 
down  he  stepped  back  into  a  vacant  space 
between  an  adHolning  pair  of  skids  in  order 
that  he  might  get  out  of  the  way  of  the 
timbers  coming  down;  and  that  the  timber 
which  he  bad  loosened,  in  descending,  caught 
in  that  pile  on  the  adjoining  skids  under 
which  plaintiff  was  standing  and  brought  It 
also  down  on  plaintiff,  thereby  crushing  bis 
leg  and  injuring  him  scTerely.  The  amount 
asked  by  plaintiff  is  $7,500.  The  acts  of 
negligence  alleged  were  that  the  defendant 
carelessly  and  negligently  built,  maintained, 
and  used  such  skids  constructed  so  closely 
together  that  they  were  insufficient  and  im- 
proper to  perform  the  Junctions  required  of 
them;  further,  that  the  defendant  negligently 
placed  such  timbers  of  various  lengths  indis- 
criminately on  such  skids  resulting  in  their 
Interlacing  when  being  taken  down,  and 
that  from  such  negligent  piling  of  the  tim- 
bers the  place  at  which  plaintiff  was  set  to 
work  was  rendered  unsafe;  also  that,  know- 
ing of  the  condition  above  described,  defend- 
ant ordered  the  plaintiff  to  loosen  said  tim- 
bers, and  that  as  the  result  of  such  negligent 
order  he  was  injured. 

The  def^idant  answered  by  a  general  de- 
nial and  by  a  special  plea  of  contributory 
negligence  charging  that  plaintiff  was  care- 
less, negligent,  and  unskillful  In  pulling  or 
attempting  to  pull  the  timbers  down,  and 
that  plaintiff  saw  and  well  knew  the  condi- 
tions of  the  place  at  which  he  was  set  to 
work,  and  that  he  was  injured  by  reason  of 
an  accident  which  is  ordinarily  incidental  to 
such  line  of  employment. 

At  the  close  of  plaintiff's  evidence  the  de- 
fendant offered  an  Instruction  in  the  nature 
of  a  demurrer  to  the  evidence  which  was 
overruled.  The  defendant  refused  to  intro- 
duce any  evidence,  and  the  Jury  under  in- 
structions returned  a  verdict  for  plaintiff 
for  $4,000,  and  judgment  for  that  amount 
was  rendered,  from  which  defendant  has 
appealed  to  this  court 

The  court  at  the  request  of  the  plaintiff 
gave  three  instructions.  The  first  is  on  tbe 
measure  of  damages.  The  second  merely  de- 
fines generally  the  term  "negligence."  Nei- 
ther of  these  instructions  is  now  complained 
Of.    The  third  Instruction  Is  as  follows: 


"The  court  instructs  the  Jury  that  it  waa  the 
duty  of  the  defendant  in  this  case  to  use  ordi- 
nary care  to  furnish  plaintiff  with  a  reasonably 
safe  place  in  which  to  work,  and  if  you  find 
and  believe  from  the  evidence  that  its  failure  so 
to  do,  If  you  find  it  did  fail  to  do  so,  caused  the 
injury  to  plaintiff  described  in  evidence  with- 
out negligence  on  his  part  contributing  there- 
to, then  and  in  that  event  your  verdict  will  t>e 
for  the  plaintiff." 

The  giving  of  this  Instruction  Is  assigned 
as  error.  The  court  of  Its  own  motion  g:ave 
the  following  instruction: 

"The  court  instructs  the  jury  that  yoo  must 
disregard  entirely  all  evidence  in  this  case  as 
to  direction  or  orders  given  or  statements  made 
by  Dolph  Bebee,  and  that  you  will  not  consider 
any  such  testimony  in  making  up  your  verdict." 

[1]  While    the    plaintiff    charged     tliree 
grounds    of    neglig^icej    the    record    shows 
that   the   one  on   which  plaintiff  souglit   a 
recovery  was  that  he  was  negligently  ordered 
to  loosen  the  timlier  which  resulted  in  his 
injury.    In  this  respect  it  is  shown  that  the 
foreman  of  the  defendant  called  plaintiff  with 
several  coiaborers  to  come  and  begin  loading 
the  car.    The  timber  had  been  sold  to  the 
St   Louis  &  San  Francisco  Railroad   Comi 
pany,  and  its  timber  inspector,  one  Bebee, 
was  there  for  the  purpose  of  inspecting  the 
timber  as  It  was  placed  in  the  car.    Before 
tie  would  permit  them  to  load  It  into  the  car 
he  would  inspect  each  piece  and  either  ac- 
cept or  reject  it     Some  time  after  the  load- 
ing was  started  and  before  plaintiff  was  in- 
jured the  defendant's  foreman  went  away 
and  was  not  present  at  the  time  the  injury 
occurred.    The  plaintiff  testified  that  defend- 
ant's foreman  in  charge  of  this  gang  of  work- 
men who  were  loading  the  timbers,  when  he 
left  the  platform,  told  the  men  that  he  would 
leave  Bebee,  the  railroad  company's  inspector, 
in  charge  of  the  loading  of  the  car,  and  that 
Bebee   ordered  the  plaintiff  to  loosen  the 
timber  that  came  down  and  caused  the  injury. 
Over   the   objection  of   the   defendant  the 
court  permitted  plaintiff  to  testify  that  Bebee 
was  left  in  charge  of  the  loading  of  the  car, 
and  that  he  ordered  and  directed  plaintiff  to 
loosen  the  timber.     However,   as  hereinbe- 
fore shown,  an  Instruction  was  given  direct- 
ing the  jury  to  give  no  consideration  what- 
ever to  such  evidence,  thereby  eliminating  all 
the  testimony  with  reference  to  a  negligent 
order,  as  there  was  nothing  else  in  the  record 
to  which  such  InRtruction  could  refer. 

For  reasons  hereinafter  stated  this  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded, and  in  view  of  the  fa'ct  that  there 
may  be  another  trial  we  deem  it  necessary  to 
pass  upon  the  correctness  of  the  trial  court's 
instruction  eliminating  the  evidence  relative 
to  the  order  given  by  Bebee. 

All  the  evidence  shows  that  McGan,  the 
foreman,  called  the  men  and  set  them  to  work 
loading  this  car,  he  being  the  foreman  and 
vice  principal  of  the  defendant  For  some  rea- 
son not  disclosed  he  left  the  work,  and  as  be- 
fore stated  told  the  workmen  that  Bebee 
would  have  charge  of  the  loading.     Under 
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this  state  of  facts  we  believe  tbe  defendant 
Is  responsible  for  any  negligent  order  tbat 
Bebee  gaye,  on  tbe  principle  of  respondeat 
sui)erior.    McCan,  the  foreman,  had  author- 
ity and  was  acting  within  the  scope  of  his 
employment  In  ordering  and  overseeing  the 
car  loaded.     Plaintiff,  as  a  worlcman,  was 
placed  there  to  obey  McGan's  orders  In  that 
particular.    We  hold  that  It  was  within  the 
apparent  scope  of  McCan's  employment,  and 
that  he  had  the  Implied  and  Incidental  pow- 
er as  the  foreman  whose  business,  it  was  to 
see  that  tbe  car  was  loaded,  to  designate 
some  one  to  act  as  "straw  boas"  or  substitute 
for  him  during  his  temporary  absence.     It 
would   be   unreasonable  to   suppose   that   a 
master  would  send  out  a  gang  of  men  under 
a  foreman  and  would  require  the  latter  to 
stop  tbe  work  and  delay  Its  progress  during 
such  times  as  his  duties  for  the  master  might 
call  hUu  away  from  tbe  Immediate  vicinity 
of  tbe  workmen.     We  are  not  viewing  tbe 
question  from  tbe  standpoint  of  tbe  authority 
of  an  agent  to  contract,  nor  are  we  viewing 
it  from  a  relation  complained  of  by  Bebee  as 
against   the   defendant,   but  are   viewing  It 
from  tbe  common  laborer's  standpoint  who  Is 
placed  by  the  master  to  obey  tbe  orders  of  a 
foreman — from  the  standpoint  of  one  know- 
ing that  tbe  foreman  has  all  express  and  Im- 
Idied  authority  from  tbe  master  to  see  tbat 
the  car  Is  loaded — and  we  therefore  think 
plaintiff  had  a  perfect  right  to  rely  upon  such 
apparent  authority  as  contemplated  the  Im- 
plied right  to  designate  some  one  who  would 
superintend  tbe  work  In  the  temporary  ab- 
sence of  the  foreman.     In  complying  with 
Bebee's  order  plaintiff  was  obefying  the  direc- 
tion of  McCan,  his  foreman,  and  defendant's 
vice  principal. 

-Thompson  in  his  Commentaries  on  the  Law 
of  Negligence  (2d  Ed.)  vol.  1,  {  589,  In  treat- 
ing of  this  subject,  used  the  following  lan- 
guage: 

"Judicial  authority  greatly  preponderates  in 
favor  of  the  proposition  that  if  a  master  com- 
mits the  performance  of  a  certain  duty  to  his 
-servant,  and  his  servant,  without  the  knowledge 
or  consent  of  the  master,  devolves  tbe  perform- 
ance of  tbe  duty  upon  some  one  else,  whether 
upon  a  person  employed  Sy  him  or  upon  a  vol- 
unteer, in  whole  or  in  part,  and  in  the  per- 
formance of  it  a  negligent  injury  is  done  by 
such  other  person,  the  master  will  be  liable,  ir- 
respective of  the  consideration  whether  such 
other  person  is,  under  the  circumstances,  to  be 
deemed  bis  servant  or  not.  The  principle  rests 
upon  one  of  the  most  extensive  duties  which 
men,  in  a  state  of  civil  society,  owe  /to  each 
other.     •     •    *" 

[2]  In  declaring  tbis  principle  we  have  not 
lost  sight  of  the  cases  of  James  v.  Mueble- 
bacb,  34  Mo.  App.  512,  and  Mangan  v.  Foley, 
33  Mo.  App.  250,  in  each  of  which  a  driver 
of  a  wagon  called  on  a  stranger  to  assist  blm 
with  bis  load,  and  the  court  held  tbat  a  negli- 
gent act  of  the  stranger  was  not  Imputed  to 
tbe  master  becatise  tbe  servant  bad  no  im- 
plied power  to  hire  or  to  give  orders  to  otb- 
era.    Witbout  qnestionlng  tbe  correctness  of 


those  decisions  it  Is  sufficient  to  say  tbat  tbe 
rule,  as  applied  there,  does  not  apply  to  our 
case  because  we  bold  that  tbe  authority  to 
superintend  the  loading  of  a  car  of  timber, 
which  necessarily  requires  a  considerable  pe- 
riod of  time  and  tlie  use  of  a  number  of  work- 
men, impliedly  carries  with  It  tbe  power 
from  the  master  to  delegate  some  one  to  act 
In  bis  stead  during  such  times  as  be  might  be 
called  away  from  tbat  work  on  other  duties 
about  the  plant 

Thompson,  In  section  4956  (vol.  4)  also  lays 
down  tbe  rule  as  follows: 

"Assuming  that  tbe  superintendent  has  au- 
thority to  delegate  to  an  ordinary  workman  the 
power  to  discharge  the  superintendent's  duties 
during  his  temporary  absence,  then  a  workman 
BO  appointed  will  be  the  superintendent  pro  hac 
vice  and  the  alter  ego  of  tiie  general  master, 
who  will  be  responsible  for  any  injury  visited 
upon  another  servant  through  his  negligence  in 
performing  his  duties  as  superintendent;  that 
is,  in  directing  the  manner  in  which  the  work 
shall  be  done"— citing  the  case  of  Steube  v.  Iron 
Co.,  85  Mo.  App.  e«. 

Tbe  following  Missouri  cases  we  think  also 
sustain  this  principle:  Dowling  v.  Allen  & 
Co.,  74  Mo.  loc.  dt.  18,  19,  41  Am.  Rep.  298; 
Hunt  V.  Desloge  Consolidated  Lead  Co.,  104 
Mo.  App.  loc.  dt  388,  79  S.  W.  710;  Blgsby 
V.  Oil  Well  Supply  Co.,  115  Mo.  App.  loa  clt 
312,  313,  91  S.  W.  460. 

Tbe  trial  court  therefore  erred  in  exclud- 
ing from  the  Jury  tbe  consideration  of  the 
testimony  relative  to  the  order  given  by 
Bebee. 

[3]  Instruction  No.  3  which  was  given  is 
clearly  erroneous.  As  can  be  seen  on  reading 
It,  It  is  too  abstract  and  general  and  fails  to 
furnish  a  proper  guide  for  the  jury.  It  per- 
mitted the  Jury  to  merely  find  tbe  defendant 
had  not  used  ordinary  care  in  furnishing  a 
safe  place  In  which  to  work  without  requir- 
ing the  Jury  to  find  a  single  fact  pleaded  or 
proven  which  would  make  the  place  negli- 
gently unsafe.  Tbe  following  cases  condemn 
such  an  Instruction:  Wojtylak  v.  Coal  Co., 
188  Mo.  260,  281,  87  S.  W.  506;  Wilks  v.  Rail- 
road, 159  Mo.  App.  711,  723,  141  S.  W.  910; 
Goode  V.  Coal  Co.,  167  Mo.  App.  169,  175,  151 
S.  W.  508;  Marques  v.  Koch  &  Kost,  176  Mo. 
App.  143,  161  S.  W.  648;  Knapp  v.  Hanley, 
158  Mo.  App.  169,  179,  132  S.  W.  747 ;  Cody 
V.  Lusk,  171  S.  W.  624,  628. 

The  plaintiff  does  state  a  good  cause  of  ac- 
tion, and  if  on  retrial  tbe  plaintiff  can  show 
that  the  defendant  was  negligent  In  furnish- 
ing him  an  unsafe  place  in  which  to  work  be- 
cause of  a  negligent  construction  of  the  skids, 
or  because  of  a  negligent  piling  of  the  tim- 
bers on  tbe  skids,  or  because  of  any  order,  be 
would  be  entitled  to  a  recovery  for  Ills  in- 
juries. As  It  appears  from  the  record  tbe 
case  was  not  tried  on  those  charges  of  negli- 
gence, we  will  leave  tbe  question  of  contribu- 
tory negligence  and  tbe  question  of  the  negli- 
gence of  fellow  servants  in  piling  tbe  timbers 
to  be  determined  by  tbe  trial  court  on  such 
evidence  as  is  introduced  at  another  trial. 

For  tbe  error  hereinbefore  pointed  out  in 
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the  third  Instruction,  the  judgment  Is  reyera- 
ed,  and  the  cause  remanded. 

STUEGIS,  J.,  concurs.    ROBERTSON,  P. 
J.,  concurs  in  the  result 


KEITHLBY  et  al.  v.  LUSK  et  al.    (No.  1514.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

4,  1915.    Rehearing  Denied  June 

24,  1915.) 

1.  Cabriebs  "S^lSl— Cabrieb  or  Goods— Ac- 
tions—Negligence. 

In  an  action  against  a  carrier  where  spe- 
cific negligence  in  the  carriage  of  goods  is 
pleaded,  recovery'  must  be  bad  on  that  ground, 
or  not  at  all. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
CJent.  Dig.  i§  569-577,  693;  Dec.  Dig.  «=»131.] 

2.  Cabbiebs  <S=»1S5  —  Cabbiagx  of  Goods  — 
Pkesumption. 

Where  goods  are  delivered  in  good  condi- 
tion to  the  initial  carrier,  and  are  found  damag- 
ed, due  to  negligence,  when  delivered  by  the  ter- 
minal carrier,  and  it  is  not  shown  which  carrier 
was  negligent,  the  presumption  is  that  the  last 
one  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  835-850;   Dec.  Dig.  <S=>185.] 

3.  CouMEBCE    «=»8— Intebstaie   Commkbce- 
What  Law  Govkbns. 

The  federal  statute  and  the  decisions  of  the 
federal  courts  interpreting  it  govern  the  ques- 
tion of  the  validity  of  contracts  relating  to  in- 
terstate commerce. 

[Ed.  Note.— For  other  cases,  see  CJommerce, 
Cent  Dig.  §  6 ;  Dec.  Dig.  «=»8.] 

4.  Cabbiebs    «=»177  —  LiABiLrrr  —  Thbodoh 
Cabbiebs. 

A  carrier  which  uses  another  in  making  a 
through  shipment  is  liable  for  the  negligence  of 
the  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  775-789,  791-803;  Dec.  Dig.  <S=» 
177.] 

5.  Cabbiebs   4=s>17S  —  Thbouoh   Cabbiebs- 
Liability. 

While  a  common  carrier  cannot  be  compel- 
led to  contract  to  carry  goods  beyond  its  own 
line,  yet  it  may  do  so  either  by  express  contract 
or  implication,  in  which  case  it  is  liable  for  the 
negligence  of  the  connecting  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  760-763,  781-784;  Dec.  Dig.  <&=> 
173.] 

6.  Cabbiebs  «=»177— Cabmack  Auendment— 
Liability  of  Cabbieb. 

The  Carmack  amendment  (Act  June  29, 
1906,  c.  3591,  §  7,  pars.  11, 12,  34  Stat  593  [U. 
S.  Comp.  St  1913,  §  8592]),  making  the  initial 
carrier  liable  for  the  nesligence  of  connecting 
carriers,  does  not  though  the  federal  act  re- 
quires the  issuance  of  a  bill  of  lading,  prevent 
the  initial  carrier  from  becoming  liable  for  such 
negligence,  where,  though  no  bill  of  lading  was 
issued,  a  through  shipment  was  undertaken. 

[Ed.  Note.— For  otoer  cases,  see  Carriers, 
Cent  Dig.  H  775-789,  791-803;  Dec.  Dig.  «=» 
177.] 

7.  Cabbiebs  <3=3l73  —  Cabbiaoe  or  Goods  — 
Thbouoh  Shipment. 

Where  the  defendant  carrier  undertook  to 
transport  goods  to  a  point  beyond  its  own  line, 
fixing  a  through  rate,  although  it  issued  a  bill 
of  lading  only  to  the  end  of  its  line,  tiiere  was 
a  through  carriage  rendering  the  defendant  lia- 
ble for  the  connecting  carrier's  negligence.  It 
appearing  that  though  the  shipper  made  no  con- 


tract with   the  connecting  carrier,  the  goodi 

were  transported  to  the  ultimate  destination. 

[Ed.  Note. — For  other  cases,  see  Carriets, 
Cent  Dig.  {g  760-763,  781-784;  Dec.  Dig.  «» 
173.] 

8.  Cabbiebs   $=>53  —  Cabbiaoe   or  (jOODS- 
"BiLL  or  Lading." 

A  bill  of  lading  does  not  make  the  contract 
of  shipment  but  is  only  evidence  of  it 

[Ed.  Note. — For  other  cases,  see  CarrieB. 
Cent  Dig.  §f  131,  165-167;    Dec  Dig.  *=>.53. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Lading.] 

9.  Cabbiebs    <S=>46  —  Cabbiagk   or  Goods - 
What  Law  Govebns. 

Where  an  agreement  concerning  farthtr 
transportation  over  the  line  of  a  connecting  car- 
rier was  made  after  the  goods  had  reached  the 
state  of  Arkansas,  and  they  were  only  to  Ik 
transported  to  another  point  in  that  state,  the 
local  laws  govern. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  8  220;    Dec.  Dig.  ig=»46.] 

10.  Evidence  ®=>80— Pbesumptions. 

In  the  absence  of  evidence  as  to  the  laws,  it 
is  presumed  that  the  common  law  is  in  force  in 
another  state. 

lEA.  Note.— For  other  cases,  see  Erideace, 
Cent  Dig.  {  101;    Dee.  Dig.  «=>80.] 

Robertson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Howell  CJonn- 
ty ;  W.  N.  Evans,  Judge. 

Action  by  W.  M.  Eelthley  and  another 
against  James  W.  Lusk  and  others,  receivers 
of  the  St  Louis  &  San  Francisco  Railroad 
Company.  From  a  judgment  for  defendants 
plaintiffs  appeaL     Reversed  and  remanded 

J.  N.  Burroughs,  of  West  Plains,  for  ap- 
pellants. W.  F.  Evans,  of  St  Louis,  and  W. 
J.  Orr,  of  Springfield,  for  respondents. 

STDRGIS,  J.  This  action  Is  prosecuted 
to  recover  damages  alleged  to  have  been  suf- 
fered by  negligence  of  defendants,  as  receiv- 
ers of  the  St  Louis  &  San  Francisco  Rail- 
road Company,  In  transporting  a  car  of  ap- 
ples. The  trial  court  directed  a  verdict  for 
defendants,  and  plaintiffs  have  appMled 
from  the  judgment  thereon. 

The  petition  alleges  that  the  plaintUb  de- 
livered to  the  defendants  at  Barnham,  this 
state,  the  car  load  of  apples  to  be  transrort- 
ed  to  Jonesboro,  Aric ;  that  it  was  agretii 
with  the  agent  of  defendants  at  Burataam 
that  the  car  should  be  billed  to  Jonesboro. 
and  there  rebllled  to  Clarendon,  Ark.:  that 
upon  the  arrival  of  the  car  at  Jonesboro  the 
defendants  failed  and  refused  to  deliver  it 
to  the  plaintiffs  or  to  the  connecting  carrier 
for  transportation  to  said  Clarendon,  but 
held  the  apples  for  two  days  before  deliver^ 
Ing  them  to  said  connecting  carrier;  that 
defendants  finally  undertook  by  oral  agrf>e- 
ment  and  waybill  Issued  by  them  to  trans- 
port the  car  over  the  connecting  carrier  to 
Clarendon;  that  the  defendants  negllf^uU.^ 
and  carelessly  permitted  the  ventilators  en 
said  car  to  become  closed  or  permitted  them 
to  remain  closed  While  In  their  possession ; 
and  that  by  reason  thereof  the  plaintiffs  sos- 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DIgeats  and  ladexM 
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tained  damagea  In  the  snin  of  $400.  The  an- 
swer is  a  denial,  and  sets  up  certain  provi- 
sions of  the  bill  of  lading  relative  to  notice 
of  loss  and  the  basis  of  computing  damages. 

Speaking  of  the  railroad  managed. by  the 
receivers  as  the  defendant,  the  salient  facts 
with  reference  to  the  shipment  in  qnestlon 
are  these:  The  plaintiffs  desired  to  ship  a 
car  load  of  apples  from  Burnham,  Mo.,  a 
point  on  defendant's  railroad,  to  Clarendon, 
Ark.,  a  point  on  the  Cotton  Belt  or  St  Louis 
*  Sonthwestem  Railway  Company's  road. 
The  plaintlfFs  made  this  fact  known  to  de- 
fendant's agent  at  Burnham,  and  nsked  for 
the  freight  rate  on  such  car  to  such  point 
The  rate  was  given  by  defendant's  agent  at 
Bnmham  as  31  cents  per  hundred.  The  de- 
fendant then  provided  a  car  for  plalntlfls' 
nse,  and  same  was  loaded  with  apples  and 
accepted  by  defendant  for  shipment 

This  la  what  plalntlfT  Kelthley  says  occur- 
red at  Burnham: 

"Q.  To  what  point  were  you  seeking  to  ship 
this  car?  A.  I  was  intending  to  take  it  to 
Clarendon,  Ark.  The  agent  at  Burnham  in- 
gtrncted  me  to  bill  to  Jonesboro,  and  be  said  we 
could  pay  the  freight  at  destination  at  Claren- 
don, Ark.  He  gave  ns  the  tariff  as  31  cents  per 
hundred  thntugn  to  Clarendon;  said  we  could 
bill  to  Jonesboro,  and  that  the  Frisco  would 
rebill  the  car  from  there  and  send  it  on  to  Clar- 
endon, and  that  the  freight  conld  be  paid  there." 

The  Mil  of  exceptions  shows  a  "shipping 
order"  issued  by  defendant's  agent  at  Burn- 
ham, &fo.,  for  the  property,  designating  same 
as  "bulk  6.  apples."  This  shipping  order 
recites: 

"^or  use  in  connection  with  the  standard 
form  of  straight  bill  of  lading  approved  by  the 
Interstate  Commerce  Commission  by  Order  No. 
787  of  June  27,  190a" 

It  contains  certain  stipulations  on  the  back 
thereof  relative  to  the  basis  of  computing 
loss  or  damages  and  as  to  giving  notice  of 
any   claim   for   loss  or  damages,  which   de- 
fendant alleges  to  be  In  the  bill  of  lading. 
It  will  be  taken  for  granted  that  the  bill  of 
lading  was  Issued  and  conforms  to  this  ship- 
ping   order.     Nothing   further  is  shown   in 
this  record  as  to  any  other  bill  of  lading  be- 
ing Issued  or  Its  contents.    The  shipping  or- 
der designates  the  point  of  destination  as 
Jonesboro,  Ark.,  a  Junction  point  of  the  de- 
fendant's road  and  the  Cotton  Belt    When 
the  car  in  question  reached  Jonesboro,  Ark., 
one  of  the  plaintiffs  saw  defendant's  agent 
there  and  tried  to  pay  the  through  freight 
from  Burnham,  Mo.,  to  Clarendon,  Ark.,  but 
the  agent  there  informed  him  that  the  rate 
was  much  higher  than  that  given  plaintiffs 
by  the    agent  at  Burnham,  and   demanded 
about  twice  that  amount    The  plaintiffs,  not 
having  the  ready  money  to  pay  the  amount 
demanded  at  Jonesboro,  had  to  go  to  another 
town  to  procure  it    This  caused  a  delay  of 
t\ro  days.     Defendant's  agent  at  Jonesboro, 
althougb  plaintiffs  then  had  the  amount  he 
demanded  for  the  through  freight  and  offer- 
ed to  pay  It,  finally  agreed  to  have  the  car 
forwarded  to  Clarendon  and  let  the  agent 


there  determine  the  through  rate  and  the 
amount  of  freight  due.  The  car  then  went 
forward  over  the  Cotton  Belt  road  and  plain- 
tiffs paid  the  freight  at  Clarendon  for  the 
through  shipment  from  Burnham  to  that 
point  Plaintiffs  say  the  amount  so  paid  was 
the  rate  and  amount  named  by  defendant's 
agent  at  Burnham,  and  not  that  demanded 
by  defendant's  agent  at  Jonesboro.  Plaintiffs 
never  dealt  with  the  Cotton  Belt  Company 
in  any  manner  in  reference  to  this  shipment, 
except  to  pay  its  agent  at  Clarendon  the 
through  freight  from  Burnham,  and  they  did 
this  at  the  direction  of  defendant's  agent.  If 
any  receipt  or  bill  of  lading  was  issued  by 
the  Cotton  Belt  Company,  it  was  not  to  plain- 
tiffs. The  plaintiffs'  dealings  and  contract 
with  reference  to  the  shipment  in  question 
were  all  with  defendant's  agents  at  Burn- 
ham and  Jonesboro. 

We  quote  what  plaintiff  Quinn  says  took 
place  at  Jonesboro: 

"I  looked  after  the  forwarding  of  the  apples 
to  Clarendon.  .  No  freight  had  been  paid  on 
them,  and  I  applied  to  the  agent  of  the  Frisco 
at  Jonesboro  to  arrange  for  ahij^ing  them  on  to 
Clarendon.  We  had  &«  rate  tiiat  the  agent  at 
Burnham  had  given  us  to  Jonesboro.  Q.  State 
what  kind  of  freight  charges  be  demanded  in 
comparison  with  the  rate  you  had  been  given. 
A.  It  was  just  about  twice  what  the  agent  at 
Burnham  told  us  it  would  l>e.  I  didn  t  have 
enough  money  with  me  to  pay  what  he  de- 
manded. I  meant  to  pay  it  and  collect  it  back, 
so  I  had  to  go  down  to  Truman  to  get  the  mon- 
ey. When  I  got  back  it  was  raised  again.  I 
offered  to  pay  it  at  one  time,  and  did  pay  it, 
and  he  gave  it  back  to  me,  and  said  he  would 
send  It  on  'collect,'  and  I  could  get  the  agent 
there  to  fix  it  if  it  was  an  excessive  rate.  I 
was  there  from  the  8th  to  the  10th  of  October 
and  it  was  the  last  minute  he  agreed  to  send  it 
on  to  Clarendon  tor  the  freight  to  be  collected 
there.  The  agent  finally  marked  across  the  bill, 
'Forwarded  to  Clarendon.'  The  car  had  been 
there  about  two  days  before  I  could  get  him  to 
send  it  on.  I  asked  the  agent  to  turn  the  car 
over  to  me  or  to  the  Cotton  Belt.  I  wanted  to 
pay  the  rate  we  had  agreed  on — the  rate  the 
agent  gave  us — but  be  had  nearly  doubled  that. 
When  we  got  to  Clarendon  we  paid  the  freight 
clear  through  from  Burnham  to  that  place  and 
it  was  31  cents  a  hundred,  the  same  rate  that 
had  been  given  us  at  Burnham.'-' 

The  apples  were  shipped  in  a  car  provided 
with  ventilators  which  plaintiffs  say  were 
open  when  the  car  left  Burnham  and,  were 
there  sealed  so  as  to  remain  open.  The  car 
was  on  the  road  four  or  five  days,  and  when 
it  arrived  at  Clarendon  the  ventilators  were 
closed,  and,  on  opening  the  car,  the  apples 
were  found  to  be  damaged  and  decaying, 
caused  by  want  of  ventilation.  Whether  the 
ventilators  were  open  or  closed  while  the 
car  was  at  Jonesboro  Is  not  shown.  The 
case  comes  here  on  a  sustained  demurrer  to 
plaintiffs'  evidence  as  to  defendant's  liabili- 
ty, and  no  question  is  made  but  that  plain- 
tiffs sustained  damages  by  reason  of  the  neg- 
ligence of  the  carrier  In  closing  and  not  keep- 
ing open  the  ventilators  during  the  shipment 

Tt  is  Important  to  keep  in  mind  that  jthe 
action  is  based  on  negligence  of  the  carrier 
In  not  properly  handling  and  caring  for  this 
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property  while  In  Its  hands.  Is  defendant 
responsible  for  that  negligence?  The  plain- 
tiffs contend  that  defendant  Is  responsible 
whether  the  damage  occurred  before  the  ap- 
ples reached  Jonesboro  or  while  the  oar  was 
delayed  at  that  point,  or  while  being  trans- 
ported from  Jonesboro  to  Clarendon.  De- 
fendant denies  that  It  Is  liable  for  any  dam- 
age after  the  car  left  Jonesboro,  it  being 
then  on  the  tracks  of  the  Cotton  Belt  road, 
and  that  in  order  to  recover  plalntltFs  must 
show  that  the  damage  occurred  before  the 
car  left  Jonesboro.  Defendant  disclaims  lia- 
bility for  any  negligence  of  the  connecting 
carrier, 

[1,  2]  Preliminary  to  this  Inquiry,  we  wtll 
grant  that,  as  plaintiffs  sue  for  specific  negli- 
gence in  not  keeping  open  the  ventilators  of 
the  car,  they  must  recover  on  such  specific 
negligence.  Smith  v.  Railroad,  1T7  Mo.  App. 
269,  164  S.  W.  132;  Hurst  v.  Railroad,  117 
Mo.  App.  25,  3T,  94  S.  W.  794 ;  Yontz  v.  Rail- 
road, 174  Mo.  App.  482,  160  S.  W.  832.  We 
will  also  grant  that,  where  goods  are  deliv- 
ered In  good  condition  to  the  initial  carrier, 
and  are  found  to  be  damaged,  due  to  negli- 
gence, when  delivered  by  the  terminal  car- 
rier, and  it  Is  not  shown  which  carrier  was 
guilty  of  negligence,  the  presumption  is  that 
it  is  the  negligence  of  the  last  carrier.  Hurst 
V.  Railroad,  supra,  117  Mo.  App.  loc.  dt.  38, 
94  S.  W.  794;  Bockserman  v.  Railroad,  169 
Mo.  App.  168,  152  S.  W.  389. 

[3]  Defendant  insists  that  the  whole  ques- 
tion here  depends  on  whether  the  defendant 
through  its  agent  at  Burnliam  made  a  valid 
contract  for  through  shipment  to  Clarendon. 
As  this  constitutes  an  interstate  shipment, 
it  is  also  Insisted  that  the  federal  Interstate 
Commerce  Act  governs  the  same,  and  that 
the  decisions  of  the  federal  courts  Interpret- 
ing this  act  are  binding  on  this  and  other 
state  courts.  We  will  so  grant  It  mu;t  be 
kept  in  mind,  however,  that  this  case  does 
not  involve  freight  rates,  nor  a  contract  giv- 
ing one  shipper  a  preference  over  another, 
or  a  claim  by  plaintiffs  arising  under  a  spe- 
cial contract  giving  them  any  special  privi- 
leges. The  question  of  a  contract  for  through 
shipment  has  no  bearing  on  the  case,  except 
as  it  determines  defendant's  relation  to  this 
property  when  the  damage  occurred.  It  is 
not  so  much  a  question  what  the  law  compel- 
led defendant  to  do  in  reference  to  this  ship- 
ment on  receiving  It  at  Burnham  or  deliver- 
ing it  at  Jonesboro,  under  any  contract  there 
made,  as  It  Is  a  question  of  what  defendant 
did  do  In  reference  thereto.  We  will  readily 
grant  that  the  defendant  was  under  no  obli- 
gations to  agree  to  ship  this  car  to  Clarendon, 
a  point  beyond  its  own  line,  and  we  may 
grant  that  it  made  no  enforceable  contract 
at  Burnham  to  do  so ;  1.  e.,  we  may  grant  that 
the  bill  of  lading,  witlcb  evidences  its  legal 
contract,  did  not  require  it  to  ship  the  car 
beyond  Jonesboro.  That,  however,  does  not 
determine  whether  it  did  do  so  or  not,  using 


the  connecting  carrier  for  that  purpose.  The 
record  shows  that  the  car  was  forwarded  to 
Clarendon  over  the  connecting  line  without 
plaintiffs  making  any  contract  with  the  con- 
necting, carrier  by  a  bill  of  lading  or  other- 
wise. This  was  accomplished  by  an  agree- 
ment made  by  plaintiffs  with  the  agent  or 
agents  of  defendant  on  the  basis  of  paying 
the  through  rate.  If  there  was  nothing 
obligatory  on  defendant  to  carry  out  the  ver- 
bal contract  made  by  it  at  Burnham  for  a 
through  shipment  to  Clarendon  because  the 
bill  of  lading  issued  designated  Jonesboro  as 
the  point  of  destination,  was  there  any  legal 
reason  why  it  could  not  voluntarily  recognize 
and  carry  out  such  obligation?  Or  could  de- 
fendant not  enlarge  its  strictly  contractual 
duties,  even  by  a  new  contract  actually  car- 
ried out,  covering  the  through  shipment  at  a 
through  rate? 

[4,  t]  That  a  common  carrier  becomes  lia- 
ble for  the  negligent  acts  of  a  connecting  car- 
rier which  it  uses  in  making  a  throu^  ship- 
ment either  under  an  express  or  implied  con- 
tract to  do  so  either  for  a  part  or  all  the 
profits  is  well  established.  Such  is  the  rule 
at  common  law.  This  question  received  care- 
ful consideration  in  the  case  of  Cohen  v. 
Railroad,  126  Mo.  App.  244,  102  S.  W.  1029, 
under  facts  very  similar  to  those  here,  except 
that  the  goods  were  shipped  from  a  point  in 
Texas  to  a  point  in  this  state  and  "recon- 
signed,"  on  part  of  the  goods  after  arrival 
at  destination  and  on  part  while  in  transit, 
to  another  point  involving  shipment  over  a 
connecting  carrier.  The  fact  that  the  two 
terminal  points  were  in  the  same  city  and 
only  four  or  five  miles  distant  makes  no 
difference  in  the  principle  involved.  The 
damage  occurred  while  awaiting  transporta- 
tion by  the  connecting  carrier  or  while  in 
its  charge.  That  case  did  not  involve  any 
state  or  federal  statute,  but  was  decided  with 
reference  to  the  general  law.  We  quote 
therefrom: 

"It  is  true  defendant  was  not  required,  under 
the  original  contract  of  shipment,  to  convey 
them  beyond  its  own  lines.  •  •  •  Upon  so 
doing  [carrying  to  the  end  of  its  own  line],  de- 
fendant's relation  to  those  cars  as  common  car- 
rier ceased,  and  that  of  warehouseman  began. 
Hutchinson  on  Carriers  (3d  Ed.)  M  710,  711: 
Pindell  v.  Railway,  34  Mo.  App.  6i5;  s.  c,  41 
Mo.  App.  84;  Klass  Com.  Co.  v.  Railroad  Co., 
80  Mo.  App.  164 ;  Russell  Grain  Co.  v.  Wabash 
R.  R.  Co.,  114  Mo.  App.  488,  80  S.  W.  908; 
Loeb  v.  Railroad  Co.,  85  S.  W.  118.  In 
this  state  the  rule  is  well  established,  however, 
that  while  a  common  carrier  cannot  be  compel- 
led to  do  ao,  it  may  contract  to  carry  goods  to 
a  point  beyond  the  terminos  of  its  own  lines, 
and  thus  assume  all  of  the  obligations  of  the 
whole  route  so  as  to  become  liable  for  the  de- 
livery at  such  point,  and  the  liability  thns  at- 
tached at  the  commencement  will  continue 
throughout  the  entire  transit  Where  it  so  un- 
dertakes to  transport  the  goods  throughout  to 
destination,  all  connecting  carriers  employed  in 
furthering  and  completing  such  transportation 
become  agents  of  the  initial  or  contractinK  car- 
rier, for  whose  defaults  the  initial  or  contract- 
ing carrier  la  responsible  to  the  owner  of  the 
goods.  Davis  v.  Railroad,  126  Mo.  69,  28  S. 
W.  965;  EcUes  v.  Raihnod,  112  Mo.  App.  240, 
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87  S.  W.  99;   Eckles  v.  Railroad,  72  Mo.  App. 
296;    IiesinsKy  v.  Great  Western  Dispatch,  10 


Mo.  App.  134;  Davis  Clotliing  Co.  v.  Mer- 
chants' Dispatch,  106  Mo.  App.  487,  81  S.  W. 
226;    Hendriz  v.  Railroad,  107  Mo.  App.  127, 


80  S.  W.  970;   Hatchinson  on  Carriers  (3d  Ed.) 
fi  226  to  230." 

See,  also.  Milling  Co.  y.  RaUroad,  127  Mo. 
App.  80,  104  S.  W.  924,  and  Bckles  ▼.  Rail- 
road, supra,  wbere  the  liability  of  the  initial 
carrier  for  the  through  shipment  is  discussed 
and  determined  by  the  common  law.  It  is 
said  in  Missouri,  K.  &  T.  R.  Co.  v.  Harrlman 
Bros.,  227  U.  S.  667,  33  Sup.  Ct.  387,  67  I* 
Ed.  690,  that: 

"The  validity  of  any  stipulation  in  such  a 
contract  which  involves  the  construction  of  the 
statute,  and  the  validity  of  a  limitation  upon 
the  liability  thereby  imposed  is  a  federal  ques- 
tion to  be  determined  under  the  general  com- 
mon law,  and,  as  such,  is  withdrawn  from  the 
field  of  state  law  or  legislation." 

[6,-7]  Is  there  anything  in  the  federal  act 
known  as  the  Carmack  amendment  to  the 
Hepburn  Act  to  prevent  the  defendant  from 
contracting,  or  by  its  acts  assuming,  the  lia- 
bility of  a  through  shipper,  and  thereby  In- 
curring liability  for  the  negligence  of  the 
connecting  carrier  used  as  its  agent  in  com- 
pleting a  shipment?  This  act  is  copied  in 
Thomas  Bros.  t.  Railroad  (Mo.  App.)  173  S. 
W.  96,  to  which  reference  is  made.  So  far 
as  this  act  affects  the  point  now  in  hand, 
the  primary  object  is  not  to  prevent  common 
carriers  from  assuming  or  contracting  to  be- 
come throu^  carriers,  but  to  prevent  tbdm 
from  exempting  themselves  from  the  liabil- 
ity of  a  through  carrier  in  case  they  do  be- 
come such.  The  Supreme  Court  of  the  Unit- 
ed States,  in  Adams  E}xpre8s  Co.  y.  Cronin- 
ger,  226  U.  S.  491,  83  Sup.  Ct  148,  67  L.  Ed. 
314,  44  L.  R.  A.  (N.  S.)  257,  said  that  the 
dominating  features  of  this  act  on  this  point 
are  that: 

"It  {the  initial  carrier]  is  also  made  liable  for 
any  loss,  damage,  or  injury  to  such  property 
caused  by  'any  common  carrier,  railroad,  or 
transportation  company  to  which  such  property 
may  oe  delivered  or  over  whose  line  or  lines 
sucn  property  may  pass.'  It  affirmatively  de- 
clares that  'no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed.' " 

Tlie  defendant  cites  many  federal  cases, 
the  binding  authority  of  which  we  concede, 
to  the  effect  that  a  plaintiff  cannot  maintain 
an  action  for  damages  growing  out  of  a  vio- 
lation of  a  verbal  (though  same  is  true  of  a 
written)  contract  of  shipment  giving  to  the 
shipper  some  special  privilege  or  service  not 
accorded  to  shippers  In  general  under  the 
uniform  bill  of  lading  used  by  authority  of 
the  Interstate  Commerce  Commission,  taken 
in  connection  with  the  published  tariffs  of  the 
carrier.  Sudii  is  the  case  of  Atchison,  T.  & 
S.  F.  B.  Co.  V.  Robinson,  2.33  U.  S.  173,  34 
Sup.  Ct.  556,  58  L.  Ed  001,  involving  damages 
for  a  violation  of  a  verbal  agreement  to  ship 
a  borse  by  a  certain  train  when  the  tariff 
schedule  and  bill  of  lading  used  by  the  rail- 
road company  did  not  afford  such  privilege 


to  shippers  generally.  To  the  same  effect 
Is  Chicago  &  A.  R.  Co.  v.  Kirby,  225  U.  S. 
155,  32  Sup.  Ct  648,  56  L.  Ed.  1033,  Ann.  Cas. 
1914A,  501,  and  Llgon  y.  RaUroad  (Mo.  App.) 
168  S.  W.  647.  These  plaintiffs,  however, 
are  In  no  way  claiming  damages  for  violation 
of  any  special  rate  or  privilege  given  them  or 
special  service  to  be  performed  for  them. 
Their  damage  Is  for  negligence  in  tiandllng 
their  apples  during  shipment,  and  every  ship- 
per, regardless  of  contract,  is  entitled  to 
damages  for  a  negligent  handling  of  his  prop- 
erty by  the  carrier.  Defendant  is  not  claim- 
ing that,  if  it  had  Issued  a  bill  of  lading  in 
the  usual  form  for  a  through  shipment,  it 
would  or  could  have  contained  any  stipulation 
exempting  the  defendant  from  liability  for 
this  negligence.  Nor  is  there  now  involved 
the  validity  of  any  stipulation  contained  In 
the  uniform  bill  of  lading  allowed  to  be  used 
by  defendant,  such  as  an  agreed  valuation  or 
notices  to  be  given  in  case  of  loss  or  damage, 
as  in  such  cases  as  Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491,  33  Sup.  Ct  148,  57 
I*  Ed.  314,  44L.  R,  A.  (N.  S.)  257,  and  Kan- 
sas City  S.  R.  Co.  V.  Carl,  227  U.  S.  639,  33 
Sup.  Ct  391,  57  L.  Ed.  683.  In  this  last  case 
the  court  said: 

"The  initial  carrier,  ander  that  provision  of 
the  Interstate  Commerce  Act,  as  an  interstate 
carrier,  holding  itself  out  to  receive  shipments 
from  a  point  upon  its  own  line  in  one  state  to  a 
point  in  another  state  upon  the  line  of  a  suc- 
ceeding and  connecting  carrier,  came  under  lia- 
bility not  only  for  its  •  •  *  default,  but 
also  for  loss  or  damage  upon  the  line  of  a  con- 
necting carrier  in  the  route.  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186, 
31  Sup.  Ct  164,  55  I*  Ed.  167,  31  L.  R.  A.  (N. 
S.)  7.'' 

The  last  insistence  of  defendant  is  that 
it  can  be  held  to  the  liability  of  a  through 
carrier  only  by  issuing  a  bill  of  lading  for 
a  through  shipment,  and  this  it  did  not  do. 
It  is  true  that  the  federal  act  requires  ini- 
tial carriers  to  issue  a  receipt  or  bill  of  lad- 
ing for  all  property  received  for  transporta- 
tion. On  account  of  other  provisions  of  the 
act  this  receipt  or  bill  of  lading  should  con- 
tain the  point  of  destination,  the  rate  to  be 
diarged,  and  other  pertinent  provisions.  But 
we  cannot  assent  to  the  proposition  that,  if 
a  railroad  company  fails  to  Issue  such  receipt 
or  bill  of  lading,  when  it  actually  accepts  and 
carries  the  goods,  It  is  thereby  exempt  from 
liability  for  its  negligence  in  transporting 
the  same.  Baer  Bros.  Mer.  Co.  v.  Denver  & 
R.  G.  R.  Co.,  233  U.  S.  479,  34  Sup.  Ct  641, 
58  U  Ed.  1055,  1062.  No  one  would  claim 
that.  If  defendant's  own  road  had  extended  to 
Clarendon,  and  it  had  contracted  or  under- 
took In  the  manner  here  shown  to  ship  this 
car  to  that  point,  but  issued  a  bUl  of  lading 
only  to  Jouesboro,  and  the  negligence  caus- 
ing the  damage  occurred  after  the  car  left 
Jonesboro,  the  defendant  would  not  be  lia- 
ble. The  proposition  seems  too  plain  for  ar- 
gument, but  it  Is  decided  in  accordance  with 
our  views  In  International  Watch  Co.  v.  Del- 
aware, U  &  W.  R.  Co^  80  N.  J.  Law,  553,  73 
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Atl.  49,  and  we  flnd  no  decisions  to  the  con- 
trary, state  or  federal.  See  Railroad  C!om. 
T.  Texas  &  P.  B.  Co.,  229  U.  S.  336,  33  Sup. 
Ct  837,  57  L.  BM.  1215,  1218.  Ag  we  have 
noted,  there  is  no  evidence  of  any  bill  of  lad- 
ing having  been  Issued  by  any  carrier  cov- 
ering the  transportation  of  tills  car  from 
Jonesboro  to  Clarendon.  The  defendant 
agreed  with  plaintiffs  to  have  this  done,  and 
It  was  done.  All  the  plaintiffs  know  about 
the  manner  of  doing  it  Is  that  defendant's 
agent  at  Jonesboro  indorsed  on  what  plaln- 
tifts  thought  was  the  waybill  the  words, 
"Forward  to  Clarendon."  In  this  manner 
the  defendant  changed  the  destination  of  the 
shipment.  Whether  this  method  of  enlarging 
its  original  contract,  or  of  making  a  new  con- 
tract of  shipment,  ia  In  accordance  with  the 
federal  act  and  the  rate  schedules  filed  and 
established  thereunder,  we  need  not  inquire. 
It  Is  sufficient  that  it  accomplished  the  far- 
ther transportation  of  the  apples  under  the 
contract  made  by  plaintiffs  with  defendant 
It  was  certainly  defendant's  contract,  as 
plaintiffs  dealt  with  no  other  carrier.  Being 
defendant's  contract,  it  is  liable  for  the  neg- 
ligence of  both  Itself  and  the  connecting  car- 
rier used  by  it  to  complete  the  carriage,  and 
this  is  true  under  the  common  law  and  the 
state  and  federal  acts. 

"Such  agreement  was  simply  an  extension  of 
the  original  contract,  and  defendant  stood  re- 
sponsible for  negligent  damage  to  the  fruit  by 
its  own  employ^  or  the  employes  of  any  con- 
necting carrier  it  made  use  of  to  complete  its 
contract."  Hurst  v.  Railroad,  117  Mo.  App. 
loc.  dt.  35,  94  S,  W.  797. 

[8]  This  would  seem  to  follow  from  the 
fact  that  any  particular  bill  of  lading  Issued 
to  a  particular  shipper  does  not  make  the 
contract  of  shipment,  but  only  evidences  it. 
The  contract  is  a  general  one  for  all  ship- 
pers alike,  not  subject  to  alteration  or  change 
by  the  shipper  or  carrier,  except  as  the  law 
permits  a  change  applicable  to  all  shippers. 
Regardless  of  the  terms  of  any  particular  bill 
of  lading,  the  shipper  and  carrier  must  take 
note  of  the  only  contract  which  can  be  made, 
and  that  all  deviations  therefrom  are  void. 
ICansas  City  8.  R.  Co.  v.  Carl,  227  U.  S.  638, 
652,  33  Sup.  Ct  391,  57  I*  Ed.  CS3,  688 ;  Illi- 
nois Central  B.  Co.  v.  Henderson  Elev.  Co., 
226  U.  S.  441,  33  Sup.  Ct  176,  57  L.  Ed.  290 ; 
Sutton  V.  Railroad,  159  Mo.  App.  6S5,  J  40  S. 
W.  76 ;  Dunne  &  Grace  v.  Railroad,  166  Mo. 
App.  372,  148  S.  W.  997. 

[1, 10]  Of  course,  if  we  regard  the  transac- 
tion had  between  plaintiffs  and  defendant's 
agent  at  Jonesboro  as  the  making  of  a  new 
contract  for  shipment  to  Clarendon,  after  the 
completion  of  defendant's  first  contract  for 
carriage  from  Bumham  to  Jonesboro,  then, 
as  both  Jonesboro  and  Clarendon  are  in  the 
state  of  Arkansas,  the  shipment  between 
those  points  is  intrastate,  and  in  no  way  In- 
volves the  federal  act  The  statutes  of  Ar- 
kansas would  then  govern,  but  not  being  In 


evidence,  the  rule  of  the  common  law  will 
be  applied,  and,  so  tested,  the  contract  is  val- 
id, as  shown  In  Cohen  v.  Ballroad,  128  Mo. 
App.  244,  102  S.  W.  1029. 

It  follows  that  under  plaintiffs^  evidence, 
the  defendant  is  liable  alike  for  Its  own  neg- 
ligent acts  and  those  of  the  connecting  car- 
rier. 

The  cause  should  therefore  be  reversed  and 
remanded. 


FARRINGTON,    J.,    concurs. 
SON,  F.  J.,  dissents. 


BOBERT- 


SCHUELER  V.  CITT  OF  KIBKWOOD. 

(No.  13912.) 

(St  Louis  Court  of  Appeals.    BiUssouri.    June 

8,  1915.) 

1.  Mdnicipai-  Cobpoeations  'S=>304— Pcblic 

lUPBOVBJfENTS  —  SeWEBS  —  STATUTOBT      RE- 
qaiBEMENTB. 

An  ordinance  for  the  construction  of  asep- 
tic tanks  as  part  of  a  city  sewer  system,  which 
provides  that  the  tanks  shall  have  a  sufficient 
capacity  to  purify  the  usual  dry  weather  flow 
f<Hr  a  population  of  1,500  people,  that  the  sew- 
age delivered  to  the  tanks  shall  be  purified  to 
the  extent  of  90  per  cent,  of  solids,  that  the 
effluent  discbarge  be  not  putrescible,  and  be 
free  from  color  or  odor,  and  that  the  tanks 
should  be  built  in  such  manner  and  of  such  ma- 
terial as  to  be  satisfactory  in  point  of  strength 
to  the  city  engineer,  sufficiently  stipulated  the 
character  of  the  tanks,  within  Rev.  St  1909,  f 
9384,  and  the  provision  committing  to  the  en- 
gineer the  matter  of  material  and  strength  is  at 
most  an  irregularity,  not  sufficient  to  render  a 
contract  for  the  construction  of  the  tanks,  in 
accordance  with  the  ordinance,  void. 

[Ed.  Note. — B^or  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  811-816;   Dec  Dig. 

2.  MUNIOIPAI.  COBPOBATIOHS  ®S>365— PUBLIO 

Impbovements— Accept  AN  cB. 

That  the  board  of  aldermen  of  a  city  accept- 
ed, by  resolution  instead  of  by  ordinance,  asep- 
tic tanks  constructed  by  a  contractor,  as  a  part 
of  a  sewer  system  of  the  city,  is  immaterial,  on 
the  right  to  recover  the  reasonable  value  of  the 
work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  898;  Dec  Dig.  ^=> 
365.] 

3.  Municipal  Cobporations  ®=»374r— Pobuo 
Improvements— Contracts — Estoppel. 

Where  power  baa  been  conferred  on  a  citT 
to  make  a  contract  under  which  services  have 
been  rendered  in  compliance  therewith,  and  the 
ci^  retains  the  benefit  it  is  estopped  to  deny 
recovery  of  the  reasonable  value  for  the  work, 
asserted  Independently  of  the  contract  though 
predicated  on  its  fulfillment,  but  the  recorerj 
cannot  exceed  the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  905,  910;  Dec  Dig. 
<e=»374.] 

4.  Municipal  Cobpobations  «=»270— Powbis 
— Construction  of  Sewer  Stbtbm. 

Rev.  St.  1909,  {  9384,  conferring  on  the 
board  of  aldermen  power  to  cause  a  general  sew- 
er system  to  be  established,  which  shall  be  com- 
posed of  three  classes  of  sewers,  public,  district 
and  private,  and  declaring  that  public  seven 
sball  be  established  along  the  principal  cours- 
es of  drainage  at  such  points  and  to  such  ex- 
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tent,  and  of  such  dimensions,  and  nnder  sncb 

regulations,  as  may  be  provided  by  ordinance, 
empowers  the  board  of  aldermen  of  a  city  to 
provide  by  ordinance  and  contract  tiiereunder 
for  the  installation  of  aseptic  tanics  as  a  part 
of  a  sewer  system  to  be  constructed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  725;  Dec.  Dig.  <g=9 
270.] 

5.  MuNICrPAt  COBPOBATIOWB  «=>374— PUBLIO 
IHPROVEHENTS — TAXATION . 

Where  a  contractor  performs  services  fqr  a 
city  under  an  ordinance  or  contract,  stipulating 
that  his  compenBation  shall  be  from  a  special 
fund  to  be  raised  therefor,  and  the  fund,  when 
accumulated,  is  diverted  by  the  city  to  another 
purpose,  the  diversion  is  a  breach  of  trust,  and 
the  contractor  may  enforce  his  claim  against 
the  general  revenue  of  the  city,  though  the  fund 
raised  by  taxes  was  raised  under  an  ordinance 
subsequently  declared  unconstitutional,  since 
taxes  voluntarily  paid  may  not  be  recovered, 
though  paid  under  a  void  levy. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  »  905,  910;  Dec.  Dig. 
«s»374.] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty;  G.  A.  Wurdeman,  Judge. 

Action  by  Marguerlta  Schueler,  adminis- 
tratrix of  Charles  Schueler,  deceased,  against 
the  City  of  Klrkwood.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

Thomas  Bond  and  Walter  N.  Davis,  both 
of  St  Louis,  for  appellant  Robert  C.  Powell, 
of  St  Louis,  for  respondent 

NOBTONI,  J,  This  is  a  suit  for  the  rea- 
sonable value  of  two  aseptic  tanks  Installed 
by  plaintiff's  decedent  under  a  contract  with 
defendant  city  as  parcel  of  Its  public  sewer 
system.  The  amount  sued  for  Is  $4,700  and 
interest  At  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  for  defendant 
and  plaintiff  prosecutes  the  appeal. 

Plaintiff  is  administratrix  of  the  estate  of 
her  deceased  husband,  Charles  Schueler,  and 
sues  In  that  capacity.  Defendant  a  city  of 
the  fourth  class.  Interposes  a  more  or  less 
technical  defense  to  the  effect  the  contract 
for  the  Installation  of  the  several  aseptic 
tanks  was  void ;  also  that  it  was  not  with- 
in the  power  of  the  city. 

It  appears  that  on  the  20th  day  of  Febru- 
ary, 1905,  the  city  of  Kirk  wood,  imder  Its 
Ordinance  No.  302,  duly  enacted,  provided 
for  the  building  and  confitructlon  of  a  system 
of  public  sewers.  The  ordinance  set  out  In 
detail  the  course,  routes,  dimensions,  and  ma- 
terials to  be  employed  In  the  construction  of 
the  sewer  system,  and  provided,  too,  that 
aseptic  tanks  should  be  used  In  connection 
therewith,  as  is  Indicated  on  the  map  of  the 
sewer  system  of  Klrkwood,  pr^ared  by  R. 
H.  Douglass,  now  on  file  with  the  city  clerk 
of  Klrkwood.  By  section  4  of  this  ordinance 
it  was  provided  substantially  that  there 
should  be  constructed  and  Installed  three 
aseptic  tanks  which  are  by  the  ordinance  de- 
clared to  be  a  part  of  the  public  sewer  sys- 
tem of  tbe  city,  one  of  such  tanks  to  be  lo- 


cated on  the  southeast  comer  of  Monroe  and 
Taylor  avenues,  one  to  be  located  in  St 
Peters  Cemetery,  and  one  to  be  located  at  a 
designated  point  on  private  property.  The 
ordinance  stipulated  that  such  aseptic  tanks 
should  be  of  a  sufficient  capacity  to  purify 
the  usual  dry  weather  flow  for  a  population 
of  1,500  people,  so  that  the  sewage  delivered 
to  said  tanks  be  purified  to  the  extent  of  con- 
sumption of  90  per  cent  of  solids;  that  the 
effluent  discharge  be  not  putresdble  and  be 
free  from  color  or  odor,  and  that  the  tanks 
be  built  in  such  manner  and  of  such  material 
as  to  be  satisfactory  In  point  of  strength  to 
the  city  engineer ;  also  that  bids  be  received 
and  contracts  let  for  the  construction  of  such 
tanks  under  the  ordinance  either  as  a  whole 
or  for  the  construction  of  any  Mie  or  more 
of  than ;  that  the  mayor  and  board  of  alder- 
men cause  the  aseptic  tanks  above  provided 
for  to  be  constructed  by  contract  or  contracts 
awarded  to  the  lowest  and  best  bidder,  after 
which  follows  the  requirements  touching  the 
matter  for  advertisements  for  bids,  accept- 
ance thereof,  and  requiring  the  same  to  be 
filed  with  the  city  clerk,  etc.  The  ordinance 
further  provided  that  upon  the  award  of  the 
work  by  the  board  of  aldermen,  the  success- 
ful bidder  shall  enter  Into  a  contract  with 
the  city  of  Klrkwood  to  faithfully  do  and 
perform  the  work  in  accordance  with  the  pro- 
visions and  requirements  of  the  ordinance, 
and  that  the  work  should  be  constructed  nn- 
der the  supervision  of  the  sewer  committee  of 
such  board,  which  committee  Is  required  to 
perscmally  Inspect  the  work  as  It  progresses. 
Touching  the  matter  of  compensation.  It  Is 
provided  by  the  ordinance  that  the  tanks 
and  Installation  shall  be  paid  for  from  a 
fund  raised  t>y  levying  a  tax  on  all  the  prop- 
erty within  the  city  of  Klrkwood  made  tax- 
able for  such  purposes.  The  ordinance  di- 
rects that  the  contract  or  contracts  shall  be 
signed  on  behalf  of  the  dty  of  Klrkwood  by 
the  mayor  and  attested  by  the  city  clerk,  who 
shall  cause  the  seal  of  the  city  to  be  there- 
to affixed.  Thereafter,  on  April  7,  1906,  In 
pursuance  of  the  ordinance,  the  board  of 
aldermen  took  up  for  consideration  bids  for 
the  installation  of  such  aseptic  tanks  and 
acted  thereon  as  follows,  as  evidenced  by 
the  records  of  such  board: 

"The  board  took  up  for  consideration  the  bids 
for  aseptic  tanks,  and  the  bid  of  Charles  Schuel- 
er being  the  lowest  and  best  bid,  and  the  same 
•  *  •  being  within  the  estimate  submitted  to 
the  board  of  aldermen  by  the  city  engineer,  was 
accepted  by  the  board,  and  the  mayor  directed 
to  enter  into  contract  with  said  Schueler  for 
building  said  aseptic  tanks,"  etc 

Subsequently,  on  the  1st  day  of  May,  1905, 
In  pursuance  of  the  resolution  above  quoted 
and  the  foregoing  ordinance,  the  mayor  and 
city  clerk,  on  behalf  of  the  city,  entered  Into 
a  contract  with  Charles  Schueler  for  the 
building  of  the  three  aseptic  tanks  mention- 
ed In  the  ordinance,  and  this  contract,  with 
all  Its  details  duly  executed,  appears  In  evl- 
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deuce.  Among  other  things,  the  contract  so- 
entered  Into  between  the  mayor  and  Charles 
Schueler  recites  in  effect  that  the  tanks  shall 
be  built  In  accordance  with  the  requirements 
of  the  ordinance,  and  that  the  dty  shall  have 
a  period  of  one  year  after  the  completion  in 
which  to  test  the  same  before  payment  shall 
be  made.  The  contract  provides  for  the 
building  of  two  tanks  and  likewise  the  build- 
ing of  a  third  tank  upon  the  performance  of 
certain  matters  by  the  city  of  Klrkwood 
which  were  not  performed,  and  the  third  was 
therefore  not  installed.  Mo  claim  is  made 
on  account  of  the  third  in  this  suit,  which 
proceeds,  as  before  stated,  for  the  reason- 
able value  for  installing  two  of  the  tanks 
only.  The  two  aseptic  tanks  mentioned  in 
the  petition  were  duly  installed  by  the  con- 
tractor, Charles  Schueler,  in  accordance  with 
the  requirements  of  the  ordinance  and  the 
contract  and  under  the  supervision  of  the 
sewer  committee  and  the  city  engineer,  so  as 
to  be  completed  on  the  1st  day  of  June,  1906, 
and  ever  since  that  date  have  been  in  use  by 
defendant  city  as  a  part  of  its  sewer  system. 
Indeed,  thereafter,  on  the  4th  day  of  Sep- 
tember, 1906,  and  again  on  the  19th  day  of 
September,  1907,  the  board  of  aldermen,  upon 
the  recommendation  of  the  sewer  committee 
and  by  a  formal  vote,  approved  the  perform- 
ance on  the  part  of  Schueler,  the  contractor, 
and  accepted  the  tanks  and,  as  before  said, 
they  have'ever  since  been  In  use  by  the  dty. 
In  connection  with  the  construction  of  the 
sewer  system,  the  city  passed  an  ordinance 
levying  a  tax  of  $2.50  per  $100  on  the  as- 
sessed valuation  of  all  the  property  of  the 
city  of  Klrkwood,  In  order  to  raise  the  mon- 
ey to  pay  for  the  same,  and  the  collection  of 
this  tax  was  subsequently  restrained  by  cer- 
tain property  holders  on  the  theory  that  it 
was  unconstitutional.  However,  as  much  or 
more  than  $23,000  was  paid  into  the  dty 
treasury  on  account  of  such  tax  for  the  pnr- 
IKJse  of  compensating  the  construction  of  the 
sewer  system,  including  the  aseptic  tanks, 
when  the  court  declared  the  ordinance  levy- 
ing such  tax  to  be  void  for  that  it  exceeded 
the  constitutional  Umlt  of  50  cents  per  |100 
on  the  valuation  of  the  entire  taxable  wealth 
of  the  dty.  See  Union  Trust  Co.  v.  Pageu- 
stecher,  221  Mo.  121,  119  S.  W.  1103.  Some- 
thing more  than  $3,000  was  also  paid  in  on 
account  of  the  tax,  however,  thereafter,  and 
it  npi)ears  that  in  all  the  dty  collected  over 
$26,000  of  taxes  with  which  to  construct  and 
pay  for  the  sewer  system,  including  the  asep- 
tic tanks.  More  than  $7,000  of  this  tax,  un- 
der the  provisions  of  the  ordinance,  were 
levied  and  collected  for  the  purpose  of  com- 
pensating the  Installation  of  aseptic  tanks, 
and  this  amount  was  on  hand  in  the  city 
treasury  at  the  time  the  board  of  aldermen 
passed  the  resolution  approving  and  accept- 
ing the  tanks  and  the  work  Installing  them. 
But  it  appears  that,  after  the  dedsion  of 
the  Supreme  Court  declaring  the  tax  void, 
the  dty  diverted  all  of  these  moneys  into 


other  channels  and  refused  to  pay  plalntUTs 
husband  for  the  tanks  so  Installed  by  him  as 
above  indicated. 

[t]  On  what  theory  the  court  directed  a 
verdict  for  defendant  does  not  appear,  but 
it  is  argued  here  that  plaintiff  may  not  re- 
cover for  the  reason  the  contract  was  void, 
because  it  does  not  appear  that  plans  and 
specifications  pertaining  to  the  tanks  were 
on  file  with  the  city  clerk  prior  to  the  time 
the  contract  was  entered  into.  Touching 
this  matter,  the  statute  (section  9384,  B.  S. 
1909)  requires  that  the  public  sewers  shall 
be  construded  of  such  dimensions  and  under 
such  regulations  as  may  be  provided  by  ordi- 
nance. The  ordinance  sufficiently  stipulated 
the  character  of  the  aseptic  tanks  to  be  in- 
stalled in  that  it  required  them  to  have  a 
sufficient  capacity  to  purify  the  usual  dry 
weather  flow  for  a  population  of  1,500  peo- 
ple; that  the  sewage  delivered  to  said  tanks 
should  be  purified  to  the  extent  of  consump- 
tion of  90  per  cent,  of  solids;  that  the  ef- 
fluent discharge  be  not  putresclble  and  be 
free  from  color  or  odor;  moreover  that  the 
tanks  should  be  built  in  such  manner  and 
of  such  material  as  to  be  satisfactory  in 
point  of  strength  to  the  city  engineer.  After 
having  thus  prescribed  the  general  requisites 
of  such  tanks  by  ordinance.  It  was  competent 
for  the  board  of  aldermen  to  commit  to  the 
dty  engineer  the  matter  concerning  the  mate- 
rial and  strength  thereof.  Although  the 
board  of  aldermen  may  not  delegate  legisla- 
tive discretion  to  the  dty  engineer,  such  a 
minor  irregularity  as  conferring  authority  on 
him  to  approve  the  detail  pertaining  to  the 
material  and  strength  of  the  tanks  is  not  suf- 
fldent  to  render  the  contract  void  in  the 
sense  essential  to  destroy  its  effect  as  a  basis 
for  an  estoppel  on  the  part  of  the  dty  when 
it  appears  the  services  thereunder  have  been 
fully  performed  and  the  dty  availed  Itself 
of  the  benefits.  See  Whitworth  v.  Webb 
aty,  204  Mo.  579,  103  S.  W.  86.  It  appears 
affirmatively  in  the  case  that  the  estimate  of 
the  cost  of  the  sewers  and  also  of  the  aseptic 
tanks  made  by  the  city  engineer  required  by 
section  5985,  R.  S.  1899,  same  section  9407, 
R.  S.  1909,  was  before  the  board  of  alder- 
men at  the  time  Schueler's  bid  for  construct- 
ing the  tanks  was  accepted,  and.  that,  uiKm 
It  appearing  the  bid  was  within  such  esti- 
mate, the  mayor  and  dty  clerk  were  directed 
to  enter  into  a  written  contract  with  him 
thereabout.  Obviously'  the  contract  is  not 
void,  and,  even  though  some  slight  irregu- 
larities appear  in  respect  of  matters  of  de- 
tail contemplated  therein,  plaintiff  is  never- 
theless entitled  to  recover  the  reasonable 
value  of  the  two  aseptic  tanks  installed  and 
so  retained  and  used  by  the  city. 

[2]  The  mere  fact  that  the  board  of  alder- 
men accepted  the  tanks  by  resolution  Sep- 
tember 4,  1906,  and  again  September  19, 
1907,  rather  than  by  ordinance  duly  passed, 
is  immaterial  to  plaintiff's  right  to  recover 
the  reasonable  value,  for  the  ocntract  en 
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tered  Into,  and  which  Indnced  their  Installa- 
tion In  the  first  Instance,  was  within  the  pow- 
er ef  the  city,  and  It  is  estopped  to  deny  the 
right  of  compensation  to  that  extent.  Al- 
though it  be  tme  that  an  estoppel  may  not 
be  Invoked  against  a  municipal  corporation 
which  acts  entirely  beyond  the  scope  of  the 
power  conferred  upon  it,  this  doctrine  does 
not  obtain  as  to  such  matters  as  fall  within 
the  powers  conferred.  For  an  application  of 
the  broad  principle,  see  Wilson  t.  King's 
I^ke  Drainage,  etc.,  Dlst,  257  Mo.  266,  165 
S.  W.  T34 ;  s.  c.,  176  Mo.  App.  470,  158  S.  W. 
931;  Union  Depot  Co.  t.  St.  liOuls,  76  Mo. 
3^;    8.  c,  8  Mo.  App.  412. 

[3]  Therefore,  where  it  appears  that  the 
power  has  been  conferred  upon  the  munici- 
pality to  enter  Into  the  contHict  in  compli- 
ance with  which  the  services  hare  been  ren- 
dered, the  principle  of  estoppel  obtains  alike 
as  In  the  case  of  Individuals  where  such 
cwitract  has  been  fully  cdmpUed  with  and 
the  benefits  received  thereunder  and  retained 
and  used  by  the  adverse  party.  The  right  to 
recover  the  reasonable  value  thereof  may  be 
asserted  inde{)endently  of  the  contract,  though 
it  is  predicated  on  its  fulfillment  (that  is, 
by  showing  compliance  with  the  terms  im- 
posed on  the  part  of  the  party  seeking  re- 
lief) ;  and  the  mere  fact  that  the  contract 
is  In  some  respects  Irregular  or  the  power  to 
enter  into  it  lodges  in  the  corporation  de- 
fectively exercised  thereabout  will  not  suf- 
fice to  repel  such  right  as  to  the  benefit  con- 
ferred on  the  one  part  and  received,  retained, 
and  utilised  on  the  other.  See  E}ilwards  v. 
City  of  Klrkwood,  147  Mo.  App.  599,  127  S. 
W.  378;  Union  Depot  Co.  v.  St.  Louis,  76 
Mo.  3^;  B.  e,  8  Mo.  App.  412.  But,  of 
course,  the  recovery  must  not  exceed  the  con- 
tract price.  American  Surety  Co.  v.  Pruln- 
Bambrlck  Construction  Co.,  182  Mo.  App. 
667,  168  S.  W.  333.  The  evidence  tends  to 
prove  that  plalntiflTs  decedent  installed  two 
of  the  aseptic  tanks  precisely  in  accordance 
with  the  contract,  and  that  the  third  one  was 
not  installed  because  of  the  failure  of  de- 
fendant to  provide  for  its  location.  The 
tanks  were  found  sufficient  in  all  respects, 
and  the  city  retained  and  used  them.  Ob- 
viously the  precepts  of  natural  Justice  sug- 
gest that  it  should  pay  the  reasonable  value 
of  the  tanks  so  constructed. 

(4]  But  It  is  argued  the  doctrine  of  estop- 
pel may  not  be  Invoked  here  against  defend- 
ant, because  it  was  not  within  the  power  of 
the  dty  to  provide  by  ordinance  and  con- 
tract thereunder  for  the  installation  of  the 
aseptic  tanks.  Obviously  this  argument  Is 
without  merit  Tbe  statute  (section  5969, 
R.  S.  1899,  now  section  9384,  R.  S.  1909)  pro- 
vides: 

"Tbe  board  of  aldermen  shall  have  power  to 
cause  a  general  sewer  system  to  be  established, 
which  shall  be  composed  of  three  classes  of 
sewers,  to  wit:  Public,  district  and  private 
•ewers.  Pnblic  sewers  shall  be  established 
along  tbe  principal  courses  of  draioafie,  at  sucli 
points,  to  such  extent,  of  such  dimensions  and 
under  such  regulations  as  may  be  provided  by 


ordinance,  and  these  may  be  extensions  or 
branches  of  sewers  already  constructed,  or  en- 
tirely new  throughout,  as  may  be  deemed  ex- 
pedient" 

Although  there  is  a  statute  now  expressly 
authorizing  the  installation  of  aseptic  tanks, 
no  such  provision  appears  in  the  section 
quoted,  and  that  section  is  Identical  with  sec- 
tion 5969,  R.  S.  1699,  which  was  in  force  at 
the  time  the  contract  was  entered  into.  But, 
though  such  be  true,  it  would  seem  that  the 
city  possessed  a  clear  implied  power  to  in- 
stall these  aseptic  tanks  as  parcel  of  its  pub- 
lic sewer  system.  The  question  of  power  in- 
volved here  relates  to  the  public  sewers  which 
the  statute  expressly  authoriws  the  board  of 
aldermen  to  construct.  The  ordinance  pro- 
vides for  the  aseptic  tanks  as  parcel  of  such 
public  sewer  system  and  expressly  declares 
such  tanks  to  be  a  part  of  such  system.  It 
Is  argued  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  pow- 
ers, and  no  others: 

"First,  those  granted  in  express  words;  sec- 
ond, those  necessarily  or  fairly  implied  in  orin- 
cident  to  the  powers  expressly  granted;  third, 
those  essential  to  the  accomplishment  of  the 
declared  objects  and  purposes  of  the  corpora- 
tion, not  simply  convenient  but  indispensable" 

— and  moreover  that  any  fair,  reasonable, 
substantial  doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation  and  such  power  denied.  See  Dil- 
lon, Municipal  Corporations  (5th  Ed.)  {  237. 
The  point  made  is  that  as  the  statute  does 
not  expressly  authorize  the  installation  of 
the  aseptic  tanks  in  connection  with  the  pub- 
lic sewer  system,  and  the  power  of  the  mu- 
nicipality touching  this  matter  is  therefore 
to  be  sought  among  those  implied  only,  It 
must  appear  that  such  tanks  were  indis- 
pensable. In  the  absence  of  evidence  on  the 
question  showing  otherwise,  it  Is  to  be  pre- 
sumed that  the  city  authorities  (that  Is,  the 
mayor  and  board  of  aldermen)  properly  ex- 
ercised the  discretion  lodged  in  them  in  pro- 
viding by  ordinance  for  the  aseptic  tanks  as 
parcel  of  the  public  sewer  system.  The  city 
authorities  evidently  not  only  regarded  the 
aseptic  tanks  as  essential  to  the  sewer  system 
but  as  Indispensable  to  the  object  sought  to 
be  attained  by  them  (that  is,  a  complete  sys- 
tem of  sewage),  for  the  presumption  is,  if 
nothing  to  the  contrary  appears,  which  is 
true  here,  that  they  did  not  exceed  the  power 
conferred.  Some  one  must  determine  as  to 
whether  or  not  the  aseptic  tanks  are  essen- 
tial and  indispensable  to  a  complete  system  of 
sewage,  and  manifestly  the  statute  must  be 
regarded  as  having  conferred  a  discretion 
thereabout  on  the  board  of  aldermen.  The 
ordinance  having  especially  provided  for  such 
tanks  as  a  part  of  the  public  sewer  system, 
the  matter  must  be  viewed  here  as  though 
they  were  indispensable  thereto,  in  the  ab- 
sence of  any  evidence  whatever  on  the  sub- 
ject one  way  or  the  other.  Especially  Is  this 
true  when  it  appears  the  aseptic  tanks  are 
employed  for  the  purpose  of  the  purification 
of  sewage  as  well  as  mere  receptacles  there- 
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for.  It  may  be,  for  aught  that  appears,  tbe 
city  of  Klrkwood  was  not  provided  with  any 
outlet  for  Its  sewage  affording  a  sufficient 
supply  of  water  to  carry  It  away;  that  Is, 
such  as  a  river  or  stream  of  considerable 
size.  If  such  be  the  fact,  then  no  one  can 
doubt  that  aseptic  tanks  may  be  regarded  as 
Indispensable,  for  otherwise  the  sewage  might 
be  opened  Into  a  small  stream  without  suffi- 
cient flow  to  prevent  Its  pollution  with  the 
resulting  spread  of  disease  and  disaster,  and 
thus  annihilate  the  very  purpose  sought  to 
be  accomplished  by  establishing  the  sewers. 
[5]  It  is  provided  in  the  contract  under 
which  the  tanks  were  Installed  that  the  pay- 
ment therefor  Shall  be  made  from  the  special 
fund  raised  by  the  assessment  of  the  special 
sewer  tax  referred  to  In  the  statement  of 
facts  and  In  no  case  from  the  general  rev- 
enue of  the  city.  It  appears,  as  above  stated, 
that  the  city  levied  a  general  sewer  tax  un- 
der tbe  statute  (section  5909,  B.  S.  1899,  same 
section  now  9384,  R.  S.  1909)  of  $2.50  per 
$100  on  the  assessed  valuation  of  the  city, 
and  this  tax  was  declared  unconstitutional 
at  the  suit  of  a  property  holder.  However, 
in  the  meantime,  more  than  $26,000  had  been 
voluntarily  paid  thereon  by  the  property 
holders  of  the  city  of  Klrkwood,  and  as  much 
or  more  than  $7,000  of  this  was  in  a  fund  to 
compensate  for  the  aseptic  tanks  said  to  be 
of  the  value  of  $4,700.  The  evidence  reveals 
beyond,  question  that  the  city  diverted  all 
these  moneys  and  utilized  them  for  purposes 
other  than  that  contemplated  in  the  ordi- 
nance assessing  the  tax  and  under  which 
such  taxes  were  paid  into  the  city  treasury. 
This  being  true,  plalntifT  Is  not  precluded  by 
the  provision  of  the  contract  above  referred 
to  exempting  the  general  revenues  of  the 
city  and  providing  that  the  compensation 
shall  be  had  from  such  special  fund  only  for 
the  reason  the  city  violated  the  trust  reposed 
with  respect  of  this  matter.  When  a  con- 
tractor performs  services  for  a  municipality 
under  an  ordinance  or  other  contract  pro- 
vision stipulating  that  his  compensation  shall 
be  made  from  a  special  fund  to  be  raised 
therefor,  and  such  fund,  when  accumulated, 
is  diverted  by  the  municipal  authorities  to 
another  purpose  Instead,  such  diversion  is 
regarded  as  a  breach  of  trust  on  the  part  of 
tbe  municipality,  so  as  to  permit  the  eon- 
tractor  to  lay  his  claim  against  the  general 
revenue  of  the  city  In  lieu  of  his  right  to  re- 
course against  the  fund  so  wrongfully  with- 
drawn and  thus  rendered  unavailable  to  him. 
See  City  of  Lansing  v.  Van  Gorder,  24  Mich. 
456.  The  principle  has  been  declared  and 
vindicated  as  well  by  our  own  Supreme 
Court.  See  Valleau  v.  Newton  County,  72 
Mo.  593 ;  s.  c  81  Mo.  591.  The  fact  tliat  the 
fund  was  raised  as  taxes  under  an  ordinance 
subsequently  declared  unponstltutlonal  in  no 
wise  relieves  the  situation,  for  taxes  volun- 
tarily paid,  which  might  have  been  success- 
fully resisted  as  though  under  a  void  levy,  i 


may  not  be  recovered  by  those  voluntarily 
paying.  See  Walker  v.  St,  Louis,  15  Mo.  563 ; 
Christy's  Adm'r  v.  St  Louis,  20  Ma  143,  61 
Am.  Dec  598;  State  ex  rel.  v.  Powell,  44 
Mo.  436;  Robins  v.  Latham,  134  Mo.  466, 
36  S.  W.  33. 

The  Judgment  should  be  reversed,  and  the 
cause  .remanded.    It  is  so  ordered. 

REITNOLDS,  P.  3.,  and  ALLEN,  J.,  con- 
cur. 


REEVES  V.  LDTZ.    (No.  14524.) 

(St.  Louis  Court  of  Appeals.    Missouri.     June 

8,  1915.) 

1.  Affeai.  and   Ebkob  «=9l046— Tbiai,  «s> 
29 — Pbejudicial  Ebeob— Evidence. 

In  an  action  against  a  physician  and  sur- 
geon for  injuries  to  plaintiff  g  wife  from  a  hot 
water  bag  used  to  sustain  her  vitality  duriug 
an  operation,  there  was  evidence  that  burns 
would  unavoidably  occur  throuRh  the  moving  of 
the  patient  while  the  anesthetic  was  being  ad- 
ministered, even  tliough  tlie  utmost  care  was 
used,  and  there  was  also  evidence  that,  except 
as  stated,  it  was  not  proper  practice  to  permit 
the  patient  to  be  burned.  Over  plaintiff's  ob- 
jection that  the  surgeons  might  have  been  care- 
less in  the  instances  in  question,  the  court 
asked  witnesses  whether  patients  were  frequent- 
ly burned  in  such  operations,  and  whether  there 
was  danger  of  burning,  and,  when  the  objection 
was  pressed,  remarked  that  he  did  not  know 
that  his  question  was  well  framed,  bnt  that 
be  had  undertaken  to  get  at  the  general  ex- 
perience of  surgeons  of  skill  and  ability.  Tbe 
witnesses  answered  that  such  bums  did  occur, 
and  that  there  was  such  danger.  Held,  that 
these  questions  and  answers  were  prejudicial, 
especially  in  connection  with  the  court's  ex- 
planation and  in  connection  with  the  instruc- 
tions in  which  he  repeatedly  .stated  in  different 
phraseology  that  defendant  was  only  required 
to  exercise  such  care  as  an  ordinarily  skillful 
and  careful  surgeon  was  accustomed  to  ocer- 
cise. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4128-4131.  4134:  Pec. 
Dig.  <&=»1046;  Trial,  Cent  Dig.  {}  80-83,  508; 
Dec.  Dig.  «s>20.] 

2.  Triai.  «=»229—In8tbuctions— Repetition, 

The  repetition  in  the  charge  of  a  proposi- 
tion of  law,  though  correct,  is  to  be  condemned. 
[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S  513 ;    Dec.  Dig.  <&=>2^.) 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

Action  by  Albert  L.  Reeves  against  Frank 
J.  Lutz.  Judgment  for  defendant,  and  jdain- 
tiff  appeals.     Reversed  and  remanded. 

Douglas  W.  Robert  of  St  Louis,  for  appel- 
lant Morton  Jourdan  and  John  Cashman, 
both  of  St  Louis,  for  respondant 

NORTONI,  3.  This  Is  a  suit  for  damages 
said  to  have  accrued  on  account  of  defend- 
ant's negligence.  The  finding  and  Judgment 
were  for  defendant  and  plaintiff  prosecutes 
the  appeal. 

Defendant  is  a  physician  and  surgeon,  and 
the  charge  laid  against  him  relates  to  an  al- 
leged malpractice.  PlaintlfTs  wlffe  was  sof- 
fering  from  a  cancer  on  her  breast  and  be 
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employed  defendant  to  remove  It  through  a 
Bui^cal  operation. 

The  petition  Is  In  two  counts,  but  on  a  for- 
mer trial  a  recovery  was  had  by  plaintiff  on 
the  second  count,  while  defendant  preyalled 
on  the  first  We  reriewed  the  case  here,  and 
approved  the  finding  for  plaintiff  on  the  sec- 
ond count,  but  remanded  it  for  further  pro- 
eeedings  on  the  first.  The  present  appeal 
presents  the  Issue  tried  on  the  first  count  of 
the  petition  only.  For  an  extensive  state- 
ment of  the  facts  of  the  case,  see  the  opinion 
on  the  former  appeal  (Reeves  v.  Luts,  179 
Mo.  App.  61,  162  S.  W.  280),  to  which  refer- 
ence Is  made. 

In  performing  the  surgical  operation.  It  was 
necessary  to  employ  hot  water  bags  about 
the  patient  In  order  to  sustain  her  vitality 
during  the  whila  The  evidence  Is  that  de- 
fendant personally  adjusted  the  hot  water 
bag  between  the  lower  limbs  of  the  patient 
Immediately  before  commencing  the  opera- 
tion, and  that  this  was  permitted  to  remain 
there  without  examination  for  as  much  as  an 
hour  and  a  half  or  two  hours,  for  the  opera- 
tion, which  was  an  extensive  one,  consumed 
80  much  time  As  a  result,  one  of  the  lower 
limbs  of  plaintiff's  wife  was  severely  burned, 
so  as  to  entail  such  suffering  upon  her  as  to 
render  her  incapable  of  performing  the  usual 
duties  of  a  housewife,  affording  the  usual  com- 
fort and  aid  and  society  to  her  husband  for  a 
considerable  time. 

It  appears  the  hot  water  bag  was  filled 
with  water  almost,  if  not  quite,  to  boiling 
heat,  and  all  the  evidence  la  that  it  was  a 
proper  practice  employed  by  the  most  en- 
lightened members  of  the  profession  in  this 
locality  to  use  such  hot  water  begs  in  like 
circumstances.      The    hot    water    bag    was 
wrapped  with  a  towel,  and  the  patient  was 
clad  with  a  cotton  flannel  garment  to  protect 
the  skin  at  the  time,  and  such,  too,  was  the 
usual  practice.    However,  it  appears  the  pa- 
tient had  varicose  veins  In  the  limb  burned, 
and  the  evidence  Is  that  such  renders  one 
more  liable  to  burn  than  if  not  so  afflicted; 
moreover,  defendant  knew  of  this  condition 
and  of  the  likelihood  to  enhanced  suscepti- 
bility to  bums  from  that  cause.    After  the 
hot  water  bag  was  placed  between  the  limbs 
of  the  patient,  she  was  covered  with  a  sheet 
and    then   with  two   blankets   and   another, 
said  to  be  a  sterile  sheet,  in  order  to  retain 
the  heat  with  a  view  of  sustaining  vitality. 
There  is  evidence  that  sometimes  such  burns 
unavoidably   occur   through   the  kicking   or 
moving  of  the  patient  while  the  anaesthet- 
ic is   being  administered,  even  though  the 
utmost  care  ia  used.    And  there  Is  evidence, 
too,  by  way  of  cross-examination,  that  except 
as  stated.  It  is  not  proper  practice  to  permit 
the  patient  to  be  burned.    There  is  evidence 
here    tbat    the   patient    moved    and    kicked 
some,  but  no  examination  was  made  during 
the  entire  time  as  to  whether  the  hot  water 
bottle   was  disturbed  in  its  position  so  as 
to  injure  her  during  the  time. 


[1]  It  appears  that  the  court,  over  the  ob- 
jection and  exception  of  plaintitTs  counsel, 
permitted  several  expert  witnesses  to  tes- 
tify on  betialf  of  defendant  that  bums  are 
frequently  Inflicted  on  patients  during  the 
operation.  The  questions  so  propounded, 
and  to  which  answers  favorable  to  defendant 
were  elicited,  are  as  follows:  On  examina- 
tion of  Dr.  McCandless,  the  court  propound- 
ed the  following  question  to  him,  over  the  ob- 
jection and  exception  of  plaintiff:  "In  your 
own  experience,  and  that  which  you  have 
had  with  other  surgeons.  Doctor,  have  you 
noticed  whether  patients  have  been  frequent- 
ly, or  otherwise,  burned  in  such  operations, 
by  hot  water  bottles?"  The  doctor  answered 
that  such  burns  do  occur.  Then,  too,  over 
the  objection  and  exception  of  plaintiff's 
counsel,  the  court  propounded  to  Dr.  Carson' 
the  following  question:  "Has  it  been  your 
exi)erience,  and  that  of  other  surgeons,  that 
there  was  danger  at  times  of  burning  the  pa- 
tient with  hot  water  bottles?"  The  doctor 
answered:  "Yes,  sir."  These  questions  were 
objected  to  on  the  ground  it  was  not  compe- 
tent to  show  that  such  bums  may  have  oc- 
curred in  other  instances,  for  such  surgeons 
may  have  been  careless,  and  the  matter  In 
issue  was  as  to  whether  defendant  exercised 
the  proper  measure  of  care  and  skill  in  the 
particular  case.  After  the  objection  so  made 
was  pressed,  the  court  said,  "I  don't  know 
that  my  question  was  very  well  framed,  but 
I  have  undertaken,  in  support  of  the  idea 
that  underlies  it,  to  get  at  the  general  expe- 
rience of  surgeons  of  skill  and  ability  in  op- 
erations of  this  kind  with  respect  to  the 
burning  of  patients  while  under  the  knife," 
and  thereupon  directed  that  the  questions  be 
answered.  It  is  clear  these  questions  and  an- 
swers, and  especially  when  considered  in 
connection  with  the  explanation  of  the  court, 
were  prejudicial,  for  they  in  no  wise  dis- 
criminated the  case  where  a  bum  might 
have  been  inflicted  through  carelessness,  in 
which  event  Uabilifcy  to  respond  therefor 
would  appear,  from  one  which  occurred  when 
ordinary  care  was  exercised  by  a  skiUful  sur- 
geon as  through  unexx)ected  movement  of  the 
patient  during  the  operation  which  caused 
the  bum,  and  therefore  could  not  have  been 
obviated  by  due  care,  and  on  account  of 
which  no  liability  may  be  entailed.  The 
proposition  was  touched  upon  in  the  former 
appeal,  for  we  there  asserted  substantially 
that  the  mere  fact  that  all  surgeons  may  be 
careless  at  times  does  not  relieve  another 
from  performing  his  duties  with  due  care  in 
the  particular  case.  Reeves  v.  Lutz,  179  Mo. 
App.  61,  162  S.  W.  280;  Samuels  v.  Willis, 
133  Ky.  459, 118  S.  W.  339,  19  Ann.  Cas.  188 ; 
Davis  V.  Kerr,  239  Pa.  351,  86  Atl.  1007,  46 
L.  R.  A.  (N.  S.)  611. 

[2]  Especially  were  these  questions  and 
answers  prejudicial  In  the  Instant  case,  when 
the  several  instructions  given  on  the  part  of 
defendant  are  considered  in  connection  there- 
with.    Four  separate  instructions  given  by 
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defendant  Iterated  and  reiterated  the  same 
proposition  of  law  to  the  jury,  though  in  dif- 
ferent phraseology,  to  the  effect  defendant 
was  only  required  to  exereise  reasonable 
care;  that  la,  such  as  an  ordinarily  skillful 
and  careful  surgeon  is  accustomed  to  exer- 
cise in  like  surgical  operations  under  similar 
circumstances  in  the  same  locality,  and  that 
be  should  be  acquitted  of  fault  if  he  did  this. 
The  proposition  of  law  is  well  enough,  but, 
when  coming  from  the  court  repeatedly  in 
instructions  on  evidence  tending  to  show 
that  all  surgeons  frequently  burned  their  pa- 
tients in  like  cases.  It  would  seem  to  mislead 
the  Jury  into  believing  that  defendant  could 
not  be  required  to  respond,  though  remiss  in 
the  particular  case,  for  his  conduct  is  to  be 
measured  only  by  what  such  average  physi- 
cians and  surgeons  usually  do.  The  instruc- 
tions referred  to  in  full  are  as  follows: 

"IV.  The  court  instructs  the  jury  that  the 
employment  of  defendant.  Dr.  Lutz,  to  perform 
the  surgical  operation  mentioned  in  the  evidence 
on  plaintifTs  wife,  was  not  for  the  exercise  of 
extraordinary  skill  and  care  by  defendant  in 
the  matter  of  said  operation  and  preparation 
therefor,  and  the  use  and  application  of  the  hot 
water  bag  mentioned  in  the  evidence ;  defend- 
ant was  only  required  tu  exercise  reasonable 
skill  and  care  (that  is,  such  skill  and  care  as 
an  ordinarily  skillful  and  careful  surgeon  is 
accustomed  to  exercise  and  use  in  like  surgical 
operations,  under  like  circumstances) ;  and  if 
defendant  exercised  and  used  such  skill  and  care 
in  said  operation  and  in  the  preparation  there- 
for, and  in  the  use  of  the  hot  water  bag  men- 
tioned in  the  evidence,  then  the  plaintiff  can- 
not recover,  although  during  the  performance  of 
said  operation  the  wife  of  the  plaintiff  was 
burned  by  the  hot  water  bag,  mentioned  in  the 
evidence,  which  caused  the  injuries  out  of 
which  this  suit  grows." 

"V.  The  court  instructs  the  jury  that  the 
fact  that  the  limb  of  the  plaintiff's  wife  was 
burned  by  the  use  of  the  not  water  bag  will 
not  authorize  a  recovery  upon  the  part  of  the 
plaintiff  in  this  case,  if  the  jury  find  and  be- 
lieve from  the  evidence  that  in  the  use  and 
application  of  said  hot  water  hag,  mentioned 
in  the  evidence.  Dr.  Lutz  exercised  the  skill 
and  care  of  an  ordinarily  skillful  and  careful 
surgeon  in  the  use  and  application  of  said  hot 
water  bag,  taking  into  consideration  the  char- 
acter of  the  operation  and  all  the  attending 
circumstances." 

"VI.  Tou  are  instructed  that  if  you  find  and 
believe  from  the  evidence  that  in  the  use  and 
application  of  the  hot  water  bag  mentioned  in 
the  evidence,  and  from  the  use  of  which  th^ 
limb  of  plaintiff's  wife  was  burned,  Dr.  Lutz 
exercised  the  skill  and  care  in  the  use  and 
application  of  said  hot  water  bag  that  an  ordi- 
narily skillful  and  careful  surgeon,  taking  into 
consideration  the  character  uf  the  operation 
and  all  the  attending  circumstances,  would  have 
used,  then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  case,  and  your  verdict  will  be  for 
the  defendant." 

"VI 1.  The  court  instructs  the  jury  that  al- 
though you  may  believe  from  the  evidence  that 
the  defendant  used  hot  water  bags  while  per- 
forming the  operation  on  plaintiff's  wife,  and 
that  she  was  burned  by  one  of  said  bags,  yet 
if  you  further  believe  from  the  evidence  that 
the  use  of  hot  water  bags  in  aid  of  operations, 
such  as  defendant  performed  in  this  instance, 
had  been  and  was  generally  approved,  and 
such  hot  water  bags  generally  used  in  like 
operations   by   surgeons   in    the    locality   where 


this  operation  was  performed,  and  thst  the  hot 
water  bags  used  by  defendant  were  recognized 
by  surgeons  generally  as  of  the  adopted  and 
standard  make,  and  were  prepared  for  use,  and 
used  and  applied  in  the  way  that  surgeons 
generally  adopted  and  approved  in  that  locality, 
and  that  in  filling  said  hot  water  bags,  and  in 
testing  the  heat  of  the  same,  and  in  preparing 
the  same  for  application,  and  in  the  application 
thereof,  the  defendant  exercised  reasonable  care 
and  skill  (that  is,  such  reasonable  care  and 
skill  as  was  commonly  and  generally  used  and 
exorcised  by  surpreons  generally  in  the  locality 
where  the  operation  was  performed),  and  that 
defendant  possessed  such  skill,  in  all  of  the 
matters  above  mentioned,  as  was  possessed  by 
the  general  average  of  surgeons  in  the  locality 
where  he  practiced,  and  that,  in  all  of  said  mat- 
ters above  mentioned,  he  exercised  his  best  judg- 
ment, then  the  court  instructs  yon  that  defend- 
ant cannot  be  held  liable  for  damages  for  a  mere 
error  of  judgment,  and  your  verdict  most  be 
tor  defendant." 

Such  repetition  alone  Is  to  be  condemned. 
Sldway  v.  Mo.,  etc.,  Co.,  163  Mo.  342,  376,  63 
S.  W.  705 ;  Johnson  ▼.  Traction  Co.,  176  Mo. 
App.  174,  161  S.  W.  1193. 

Because  of  the  questions  and  answers 
above  set  forth  and  the  instructions  so  force- 
fully utilizing  the  benefit  derived  from  this 
evidence,  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

It  is  so  ordered. 

RETNOLDS,  P.  J.,  and  ALLEN,  J„  concur. 


KRIBS  T.  UNITED  ORDER  OP  FOREST- 
ERS.   (No.  14465.) 
(St.  Louis  Court  of  Appeals.  Missouri.     June 
8,  1915.    Rehearing  Denied  June  22,  1915.) 

1.  Witnesses  ®=>345  —  Impeachment — Con- 
viction OF  Crime. 

Though  under  Eev.  St  1909,  |  6383,  a  con- 
viction of  a  witness  may  be  shown  to  affect  his 
credibility,  it  is  not  competent  to  show  that  he 
has  merely  been  charged  with  an  offense  by  in- 
dictment, information,  or  otherwise,  for  until 
conviction  he  is  presumptively  innocent  and  of 
prima  facie  good  repute. 

lEd.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  §i  1126-1128;    Dec.  Dig.  «=>345.] 

2.  Appeal  and  Ebbob  ^=91048  —  Harmless 
Ebrob  —  Ehboneous  Rulings  on  Cboss- 
examination. 

Error  in  overruling  an  objection  to  a  ques- 
tion on  cross-examination  of  a  witness  as  to 
whether  he  has  been  indicted  for  a  felony,  is  not 
overcome  by  his  answer  that  he  had  "knocked" 
out  the  indictment  twice,  and  that  the  case 
against  him  had  not  been  tried,  for  it  does  not 
show  that  he  had  been  acquitted  of  the  charge. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4140-4145,  4151,  4158- 
4160;  Dec.  Dig.  «=1048.] 

3.  Insttbance  ®=>250,  267,  723— Life  Ixsib- 
ANCE— Warranty— MiSREPRESESTATioxs. 

The  statute  declaring  that  statements  of 
an  applicant  for  insurance  shall  be  regarded 
merely  as  representations,  unless  the  fart  mis- 
represented is  material  to  the  risk,  relates  alone 
to  insurance  contracts  entered  into  on  the  stip- 
ulated premium  plan,  and  the  doctrine  of  waiv 
ranty  in  insurance  law  applies  to  insurance  oo 
assessment  plan,  or. fraternal  in  character,  aod 
in  either  case,  the  law  exacts  literal  compliaace 
with  the  warranty  rather  than  mere  substantial 
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compliance,  which  snfScea  in  the  case  of  repre- 
sentations. 

[Ed._Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i§  539,  5G7,  185»-1865;  Dec.  Dig. 
«=.250.  267,  723.] 

4.  Insuranct  «=>724— Fausb  Statsmektb  in 
Application— LiABiLiTT. 

Where  an  applicant  for  insurance  on  the 
assessment  plan,  or  for  a  fraternal  benefit  cer- 
tificate, signed  the  application  on  the  represen- 
tation that  the  physician  of  insurer  would  fill 
in  _  the  blanks,  false  statements  subsequently 
written  by  the  physician  could  not  be  treated  as 
a  breach  of  warranty  by  the  applicant  to  avoid 
the  insurance  on  that  account,  unless  the  ap- 
plication accompanied  the  policy,  and  the  ap- 
plicant retained  it  with  knowledge  of  the  false 
statements. 

[Ed  Note. — For  other  obscs.  see  Insurance, 
CentJ>ig.  iS  1837, 1866-1868;  DecDig.  <S=»724.i 

5.  INSUSAHCE  «=9723— Application  rOB  In- 
SDRANCK  —  False   Statements  —  " Assocla- 

TION." 

A  statement  that  an  applicant  for  insurance 
had  never  been  rejected  by  any  physician,  com- 
pany, or  association,  is  shown  to  be  false  by 
proof  that  a  fraternal  insurance  order  or  its 
physician  had  rejected  the  applicant;  the  word 
"association"  including  fraternal  benefit  soci- 
eties and  other  organizations  of  like  character. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  1859-1865;   Dec.  Dig.  <S=>723. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Association.] 

6k  Insurance  «=>687— Lira  Insukancb— Na- 
ture OP  Contract. 

Whether  a  life  insurance  contract  provides 
for  insurance  on  the  assessment  plan  or  evi- 
dences a  contract  made  by  a  fraternal  benefit 
society,  depends  not  on  the  nature  of  the  order 
issuing  the  contract,  but  on  the  terms  and  char- 
acter, of  the  contract,  though  the  order  was  li- 
censed to  conduct  business  of  fraternal  insurance 
in  the  state  prior  to  issuance  of  the  contract. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1824;   Dec.  Dig.  «=>687.] 

7.  INSUBANCK  €=»687— LiFS  INBUBANCS!— Na- 
ture or  Contract. 

The  by-laws  of  a  fraternal  insurance  order 
organized  on  a  lodge  system  and  ritualistic 
work,  and  conducting  an  insurance  business  by 
levying  fixed  monthly  assessments  and  dues  go- 
ing into  a  common  fund,  declared  that  members 
taking  term  certificates  should  pay  monthly  for 
each  $1,000  benefit  the  amounts  shown  by  a  ta- 
ble, and  empowered  special  assessments  to  pay 
all  claims  against  the  fund,  and  that  the  bene- 
ficiary of  each  term  member  should  participate 
in  the  fund  to  the  extent  of  the  net  amount 
realized  from  one  assessment  on  all  of  its  term 
members  not  exceeding  the  amount  named  in  the 
benefit  certificate,  provided  that  if  there  be 
sufficient  money  in  the  fund,  the  executive  coun- 
cil could  pay  the  owner  the  amount  named  in 
the  certificate.  The  order  issued  a  certificate 
binding  it  to  pay,  at  the  death  of  the  member, 
the  net  amount  realized-  by  the  order  in  its  term 
insurance  fund  from  one  assessment  on  all 
members,  not  exceeding  a  specified  sum.  Held, 
that  the  insurance  was  on  the  assessment  plan 
imder  Rev.  St.  1909,  g  6950.  defining  insurance 
on  the  assessment  plan,  and  the  beneficiary  could 
recover  the  face  of  the  policy,  instead  of  the 
amount  of  one  assessment,  notwithstanding  sec- 
tion 6962,  exempting  fraternal  societies  from 
the  operation  of  the  statute,  which  is  not  ap- 
plicable to  insurance  on  the  assessment  plan. 

[Ed.  Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  §  1824;   Dec.  Dig.  <e=>687.] 

Appeal  from  St.  Louis  Circuit  Court;  Eu- 
gene McQulllin,  Judge. 


Action  by  Henry  Krlbs  against  the  United 
Order  of  Foresters.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

Joseph  A.  Wright  and  Conrad  Paeben,  both 
of  St  Louis,  for  api)ellant.  Douglas  W. 
Robert,  of  St  Louis,  for  respondent 

NORTONI,  J,  This  Is  a  suit  on  three  sepa- 
rate certificates  of  life  Insurance.  The  find- 
ing and  judgment  were  for  defendant  and 
plaintiff  prosecutes  the  appeal. 

It  appears  that  the  in.sured,  WllUam  T. 
Krlbs,  applied  to  defendant  for  Insurance 
on  bis  life  In  the  amount  of  $3,000,  and  sub- 
sequently affiliated  with  the  order  on  or 
about  the  1st  day  of  November,  1908.  At 
that  time  defendant  Issued  to  the  Insured 
three  several  term  benefit  certificates,  Nos. 
41,  41A  and  41B.  Henry  J.  Krlbs  and  Lizzie 
Gibson,  uncle  and  aunt  of  Insured,  are  desig- 
nated as  the  beneficiaries.  His  application 
for  the  Insurance  was  approved,  and  on  the 
1st  day  of  November,  1908,  defendant  issued 
to  the  Insured  the  three  certificates  of  insur- 
ance sued  upon.  Each  certificate  Is  In  words 
and  figures  alike,  save  one  Is  denominated  as 
No.  41,  while  the  second  Is  No.  41A,  and  the 
third  No.  41B.  In  each  and  all  of  the  certifi- 
cates defendant  agrees  to  pay  to  the  bene- 
ficiaries therein  named — that  Is,  Henry  Krlbs 
and  Lizzie  Gibson — on  the  death  of  the  In- 
sured: 

"The  net  amount  realized  by  said  order  in 

its  term  insurance  fund  from  one  assessment 
upon  all  its  members  holding  limited  term  ben- 
efit certificates  on  its  natural  premium  plan, 
but  not  exceeding  the  sum  of  $1,000  less  such 
sums,  if  any,  as  may  have  been  paid  to  such 
member  on  account  of  disability  benefits." 

The  Insured  paid  all  of  the  assessments  ac- 
cruing on  account  of  the  insurance  until  the 
date  of  his  death,  which  occurred  on  Febru- 
ary 18,  1910.  But  defendant  declined  to  pay 
more  than  $380 — that  is,  the  amount  of  one 
assessment — as  a  total  under  the  three  cer- 
tificates, and  thereupon  Lizzie  Gibson  as- 
signed her  Interest  under  the  certificates  to 
her  brother  Henry  J.  Krlbs,  the  plaintiff, 
and  this  suit  was  Instituted  by  him. 

The  petition  proceeds  in  three  counts,  one 
declaring  upon  each  separate  certificate  of 
insurance,  and  avers  that  such  certificates 
are  contracts  of  life  insurance  issued  by  de- 
fendant whereby  it  was  bound  to  pay  plain- 
tiff the  full  sum  of  $1,000  on  each.  By  Its 
answer  defendant  asserts  it  is  a  fraternal 
beneficiary  association ;  also,  that  in  no  event 
is  plaintiff  entitled  to  recover  more  than  the 
amount  of  one  assessment  on  all  of  the 
members  holding  similar  contracts  of  term 
Insurance,  which.  It  is  said,  is  but  $380;  and, 
moreover,  that  the  several  certificates  are 
void  because  of  certain  false  statements  made 
by  the  Insured  In  procuring  their  Issue,  which 
said  statements  were  parcel  of  the  considera- 
tion and  especially  agreed  between  the  par- 
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ties  to  be  warranties  of  fact  All  of  these 
matters  are  expressly  denied  In  the  reply. 
There  Is  a  qnestlon  made  In  the  case  as  to 
the  character  of  Insurance  stipulated  in  the 
certificates  sued  upon,  for  plaintiff  asserts, 
that  though  defendant  may  be  a  fraternal 
order  the  insurance  here  Involved  Is  Insur- 
ance on  the  assessment  plan,  and  under  the 
statute  It  is  required  to  pay  the  specified 
sum  mentioned  In  the  policy — that  is,  $1,000 
on  each  certificate — whereas  defendant  in- 
sists the  contracts  are  merely  fraternal  bene- 
ficiary certificates,  and  the  amount  to  be  paid 
thereunder  is  limited  by  competent  provi- 
sions. However,  as  the  defense  of  breach 
of  warranty  is  available  in  a  suit  on  either 
a  policy  Issued  on  the  assessment  plan  or  a 
fraternal  beneficiary  certificate,  the  question 
concerning  the  character  of  the  Insurance 
contract  will  be  postponed  for  consideration 
In  the  opinion  until  other  matters  pressed 
upon  ns  are  treated  with. 

[1 , 2]  The  first  argument  advanced  for  a 
reversal  of  the  Judgment  relates  to  the  pro- 
priety of  a  question  propounded  and  answer 
elicited  from  the  plalntift  by  defendant  in 
the  cross-examination.  On  opening  Its  cross- 
examination  of  plaintiff,  defendant's  counsel 
propounded  the  following  question  to  him: 

"Q.  Are  yon  the  same  Henry  3.  Kribs  under 
indictment  for  arson  in  this  city?" 

To  this  question  plaintiff  objected  because 
an  indictment  Is  not  evidence  of  guilt,  but 
this  the  court  overruled,  and  exception  was 
duly  saved.  Thereupon  plaintiff  answered 
that  he  was  the  same  Henry  J.  Krlbs  under 
indictment,  and  subsequently  explained  that 
he  had  "knocked  it  out  twice,"  but  the  case 
had  not  been  tried.  It  Is  clear  the  court 
erred  in  permitting  this  question  and  answer 
in  the  circumstances  stated,  and  the  fact  that 
plaintiff  had  succeeded  in  "knocking  out" 
the  indictment  twice  in  no  wise  relieves  the 
situation,  for  it  does  not  appear  that  he  had 
been  acquitted  of  the  charge.  Although  by 
our  statute  (section  6383,  R.  S.  1909)  the 
conviction  of  a  person  who  offers  himself  as 
a  witness  may  be  shown  in  evidence  to  affect 
his  credibility,  it  is  not  competent  to  show 
that  he  has  merely  been  charged  with  an  of- 
fense as  by  indictment,  information,  or  other- 
wise, for  until  conviction  he  enjoys  the  pre- 
sumption of  innocence  and  of  good  repute 
prima  facie  as  others  do.  The  Supreme 
Court  has  expressly  so  ruled  the  question  in 
Judgment  here,  as  will  appear  by  reference 
to  State  V.  Wlgger,  196  Mo.  90,  98,  100,  93 
S.  W.  390,  and  it  is  unnecessary  to  enlarge 
upon  it 

[3]  The  application  for  the  insurance  and 
the  certificates  Issued  thereon  recite  that  the 
answers  to  the  questions  given  in  such  ap- 
plication are  in  all  respects  true,  and  stip- 
ulate warranties  to  that  effect  so  as  to  render 
the  insurance  contracts  void  in  event  the 
facts  are  not  in  all  respects  wholly  true  as 
stated.  Touching  this  matter  our  statute,  to 
the  effect  that  such  statements  shall  be  re- 


garded merely  as  representations  and  abrogate 
ing  the  doctrine  of  warranty  unless  It  appear 
the  fact  misrepresented  is  material  to   the 
risk  in  that  it  pertained  to  a  matter  which 
subsequently  contributed  to  the  death  of  the 
Insured,  is  beside  the  case,  for  the  rule  there 
prescribed,  perforce  of  other  statutes,  relates 
alone  to  insurance  contracts  entered  Into  on 
the  stipulated  premium  plan.     In  other  words, 
if  the  contracts  in  Judgment  here  are  of  in- 
surance on  the  assessment  plan,  the  doctrine 
of  warranty  in  insurance  law  which  obtained 
prior  to  the  statute  may  be  invoked  to  avoid 
the  insurance  in  event  the  statements   of 
facts  which  induced  it  are  found  to  be  untrue 
and  the  warranty  thereby  breached.    Aloe  v. 
Mut  Reserve  Ass'n,  147  Mo.  661,  49  S.  W. 
553;    Aloe  v.  FideUty  Mut  Life  Ass'n,  164 
Mo.  676,  55  S.  W.  993.    The  same  is  true,  too, 
with  respect  to  contracts  of  insurance  which 
are  fraternal  in  diaracter,  and  In  either  case 
the  law  exacts  literal  compliance  with  the 
warranty  rather  than  mere  substantial  com- 
pliance which  wiU  suffice  in  the  case  of  rep- 
resentations.     See    McDermott    v.    Modem 
Woodmen,  97  Mo.  App.  636,  71  S.  W.  833. 
However,  it  appears  here  that  the  insured 
died  from  consumption,  and  the  statements 
of  fact  contained  in  the  application  touching 
his  own  condition  of  health  at  the  time  are 
such  as  to  render  them  material  even  under 
the  statute.    But  this  is  beside  the  instant 
case. 

[4]  In  the  application  for  the  Insurance  in- 
volved here  the  following  questions  and  an- 
swers appear  over  the  signature  of  the  In- 
sured: 

"Have  you  ever  had  any  of  the  following 
diseases  or  ailments?  28.  Consumption?  No. 
52.  I  have  had  no  disease  or  ailment,  except 
as  above  or  hereafter  stated.  ♦  ♦  •  65.  Have 
you  ever  applied  for  life  insurance?  No*  66. 
No  examining  physician  has  ever  declined  to 

recommend  me  for  life  insurance,  except 

67.  I  have  never  been  rejected  for  insurance  by 
any  physician,  company,  or  association,  nor 
suspended   or  expelled   by   your   order,   except 


The  application  then  recites: 

"79.  The  following  is  a  true  statement  of  the 
age,  if  living,  condition  of  health,  age  at  deatb, 
cause  of  death,  how  long  sick  and  previous 
health  of  my  father,  mother,  brothers,  sisterB, 
and  grandparents,  to  wit :  Mother — Age  at 
death,  36;  cause  of  death,  in  confinement:  pre- 
vious health,  good.  80.  None  of  my  grand- 
parents, uncles,  aunts,  or  near  relations  have 
been  afflicted  with  consumption" 
— all  of  which  statements  are  warranted  to 
be  true.  There  is  evidence  tn  the  record 
tending  to  prove  the  insured  was  afflicted 
with  consumption  for  several  months  before 
he  executed  the  application  above  mentioned, 
and  that  he  had  been  advised  by  a  physician 
to  remove  to  Arizona  on  that  account  There 
is  evidence  also  that  the  statement  as  to  the 
death  of  his  mother,  the  cause  being  given  as 
in  confinement  was  untrue,  and  tliat  she  died 
of  consumption  about  1890.  It  appears,  coo, 
that  insured  applied  for  life  Insurance  a 
short  time  before  to  the  Modern  Woodmen  of 
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America,  a  fraternal  beneflelary  society,  and 
that  he  stated  in  such  application  that  his 
mother  had  died  of  consumption.    This  ap- 
Idicaticn  was  Introduced  in  evidence,  and, 
likewise,  the  evidence  of  several  physicians 
connected  with  the  Modem  Woodnien  was 
given  to  the  effect  that  his  application  for 
Insarance  and  membersbip  in  that  association 
was  rejected  because  of  the  statement  per- 
taining to   the  death   of  his   mother.     But 
there  is  evidence,  too,  on  the  part  of  plain- 
tiff, Henry  Krlbs,  uncle  of  the  Insured,  who 
was  present  at  the  time  the  application  for 
insurance  to  this  defendant  was  made,  that 
the  insured  did   not  answer  the  questions 
above  referred  to.    The  evidence  of  this  wit- 
ness goes  to  the  effect  that  defendant's  med- 
ical examiner,  Dr.  Waterhouse,  examined  the 
insnred  carefully  and  aslced  him  a  number 
of  questions,  but  upon  coming  to  these  ques- 
tions the  doctor  referred  to  them  as  a  lot  of 
"fomfoollshness"  and  said  he  would  later  AH 
in  the  answers  to  them.    So  saying  he  direct- 
ed the  insured  to  sign  the  application  with 
such  questions  unanswered,  which  was  done. 
But  Dr.  Waterhouse  testifies  that  each  and 
all  of  the  questions  In  the  application  were 
propounded  to  the  insured  personally,   and 
tliat  the  answer  was  written  by  him  therein 
precisely  as  given  by  the  Insured.     In  sub- 
mitting the  matter  of  breach  of  warranty  to 
the  jury  on  the  part  of  defendant,  the  court 
apparently  did  not  reckon  with  the  evidence 
of  plaintiff,  who,  it  is  said,  was  present  when 
the  application  was  signed,  and  testified  that 
the   insured   made  no   statements   whatever 
touching  the  matters  above  referred  to.    De- 
fendant's instructions  go  to  the  effect  that  If 
the  Jury  believed  the  insured  signed  the  ap- 
plication, then  he  warranted  the  statements 
therein  to  be  true,  and  that  if  it  believed  the 
assured   was  aflBicted  at  the  time  with  con- 
sumption, or  that  his  mother  had  theretofore 
died    of   consumption  or  any  other  disease 
than    because  of   confinement,  or   that  the 
insured   had  applied  for  life  Insurance  and 
been   rejected  by  any  other  association,  the 
verdict  should  be  fOr  defendant    These  In- 
structions are  erroneous  In  that  they  author- 
ize a  verdict  for  defendant  on  the  mere  fact 
of  the  insured  signing  the  application,  wheth- 
er he  acceded  to  the  statements  therein  con- 
taiuecl   or  not.    In  other  words  the  Instruc- 
tions on  the  part  of  defendant  omit  entirely 
to  reckon  with  the  evidence  of  the  insured's 
uncle,  plaintiff,  who  accompanied  him  at  the 
time  the  application  was  filled  out  and  sign- 
ed,  for   this  witness  said  that  the  insured 
was  not   even  required  by  Dr.  Waterhouse, 
defendant's  physician,  who  acted  for  it  there- 
abont,    to  make  any  statements  concerning 
these  matters.    As  to  these,  plaintiff  testifies 
Dr.    Waterhouse  said  It  related  to  a  lot  of 
'•tomfooHshness"  which  he  would  fin  in  sub- 
sequently without  reading  them  to  the  insur- 
ed, and  that  Insured  therefore  did  not  read 
them  blmself.    If  snCh  be  true,  then,  thoagh 
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the  statements  or  answers  subsequently  writ- 
ten by  Dr.  Waterhouse  or  by  some  one  other 
than  the  insnred  over  the  signature  of  the 
insured  appear  to  be  untrue  in  point  of  fact, 
^:helr  untruthfulness  may  not  be  regarded  or 
utUlzed  as  a  breach  of  warranty  so  as  to 
avoid  the  insarance  on  that  account.  While 
the  insured  is  held  to  account  for  such  state- 
ments and  warranties  as  he  makes,  this  is 
nSt  true  when  It  appears  the  statements  were 
not  laid  before  him  so  as  to  obtain  bts  as- 
sent thereto,  or  that  the  answers  were  writ- 
ten by  defendant's  physician  while  acting 
for  It  In  such  circumstances  the  insurer  is 
estopped  by  the  act  of  its  physician  to  as- 
sert that  Insnred  consented  thereto  by  mere- 
ly signing  the  application  at  the  Instance  of 
the  physician  (leaving  such  blanks  to  be  sub- 
sequently filled.  See  Modem  Woodmen  v. 
Angle,  127  Mo.  App.  94,  104  8.  W.  297 ;  Orms- 
by  v.  Laclede  Farmers'  Mut,  etc.,  Ins.  Co., 
105  Mo.  App.  143,  79  S.  W.  733.  See,  also,  3 
Cooley's  Briefs  on  Insurance,  2661.  The 
same  doctrine  obtains  as  to  insurance  agents. 
See  8  Cooley's  Briefs  on  Insurance,  2555, 
2666.  The  exception  to  this  mle  is  in  those 
cases  where  the  application  accompanies  the 
policy  and  it  appears  the  Insured  retained 
it  with  full  knowledge  of  the  false  answers 
therein  contained.  In  the  Instant  case  the 
application  was  retained  by  the  company, 
and  neither  it  nor  a  copy  was  annexed  to 
the  certificates  of  insurance,  and  there  Is 
nothing  to  suggest  that  the  Insured  knew  of 
any  false  statements  in  the  application,  pro- 
vided they  were  made  by  Dr.  Waterhouse 
after  be  signed  it,  as  plaintiff's  testimony 
tends  to  show. 

Defendant's  Instructions  were  erroneous 
because  they  authorized  a  verdict  for  defend- 
ant on  the  mere  signing  of  the  application 
by  the  Insured  without  regard  as  to  whether 
he  or  Dr.  Waterhouse  was  responsible  for 
the  false  statements  of  fact  contained  therein. 

[6]  It  is  argued  the  court  erred  In  receiv- 
ing in  evidence  the  application  made  by  the 
insured  to  the  Modern  Woodmen  of  America, 
a  fraternal  order  or  association,  a  short  time 
before  as  evidence  tending  to  prove  that  he 
had  made  a  false  statement  to  defendant  In 
the  application  here  to  the  effect  that  he  had 
never  been  rejected  for  insurance  by  any 
physician,  company,  or  association.  But  we 
are  not  so  persuaded.  The  application  made 
to  defendant  and  before  us  here  recites: 

"67.  I  have  never  been  rejected  for  insurance 
by  any  physician,  company,  or  association,  nor 
suspended   or  expelled   by   your  order,   except 


The  argument  is  that  an  application  ad- 
dressed to  a  fraternal  society  such  as  the 
Modern  Woodmen  for  a  certificate  of  insur- 
ance on  life  therein  Is  in  no  sense  an  appli- 
cation for  life  insurance,  and  therefore  the 
court  erred  In  receiving  the  one  theretofore 
made  to  that  order  and  on  which  the  Insured 
was  rejected  as  not  a  desirable  insurable 
risk.    It  is  unnecessary  to  consider  this  mat- 
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ter  tn  the  instant  case  further  than  to  say 
that  the  warranty  of  fact  before  us  goes  to 
the  effect  that  the  Insured  "had  never  been 
rejected  for  life  Insurance"  by  any  physician, 
company,  or  association.  It  is  entirely  cleaA 
that  if  it  be  found  as  a  fact  he  was  rejected 
by  the  physicians  of  the  Modem  Woodmen  of 
America  on  application  to  that  order  for  in- 
surance on  bis  life  such  would  reveal  the 
breach  of  the  warranty  set  forth,  if  we  Ae 
to  gii^e  effect^  as  we  must,  to  plain  English 
words.  It  is  certain  that  the  case  of  Peter- 
son r.  Manhattan  Life  Ins.  Co.,  244  111.  329, 
91  N.  B.  466,  18  Ann.  Cas.  96,  relied  upon 
touching  this  matter  is  not  In  point,  for  there 
the  breach  of  warranty  asserted  was  that 
the  insured  stated  in  his  application  he  had 
never  been  declined  by  any  other  insurance 
"company,"  whereas  it  appears  he  had  been 
so  declined  as  a  desirable  insurable  risk  by 
the  Modem  Woodmen,  a  fraternal  society. 
"It  was  said  that  under  the  strict  construction 
which  obtains  in  the  law  of  warranty  under 
insurance  contracts  a  fraternal  society  does 
not  fall  within  the  meaning  of  the  word  in- 
surance "company."  However,  even  ttiat 
case  recognizes  the  distinction  well  estab- 
lished where  it  appears  the  insured  has  an- 
swered that  he  has  not,  been  declined  by  any 
comi>any  or  "association."  Here  the  covenant 
is  that  the  insured  had  never  been  rejected 
for  insurance  by  any  physician,  company,  or 
association.  Whatever  the  doctrine  may  be 
elsewhere  this  court  has  on  several  occasions 
heretofore  declared  tlmt  such  contracts  as 
those  Involved  here  are  essentially  contracts 
of  insurance  on  the  life  involved.  See  Lewlne 
V.  Knights  of  Pythias,  122  Mo.  App.  547,  99 
S.  W.  821;  Morton  v.  Sup.  Council,  etc.,  100 
Mo.  App.  76,  90,  73  S.  W.  259.  Therefore, 
if  it  appear  to  the  satisfaction  of  the  Jury 
that  the  insured  had  been  rejected  for  insur- 
ance by  the  physicians  of  the  Modern  Wood- 
men of  America  or  by  that  association,  this 
showing  will  suffice  as  a  breach  of  warranty 
on  the  facts  before  us.  Indeed,  in  matters  of 
this  character  the  courts  declare  that  the 
word  "association"  employed  in  the  applica- 
tion for  insurance  is  sufficiently  comprehen- 
sive to  include  fmteraal  benefit  societies  and 
other  organizations  of  lilte  (Aaracter.  See 
Alden  v.  Maccabees,  178  N.  Y.  535,  71  N.  R 
104;  Brace  %  Insurance  Co.,  74  Minn.  310, 
77  N.  W.  210.  And,  indeed,  the  case  of  Peter- 
son V.  Manhattan-  Life  Ins.  Co.,  supra,  ex- 
presfjly  recognizes  such  to  be  true. 

[61  It  is  insisted  on  the  part  of  plaintiff 
that  the  contracts  of  insurance  involved  here 
vouchsafed  insurance  on  the  assessment  plan 
so  as  to  entitle  him  to  recover,  if  at  all,  the 
full  amount  mentioned  in  the  certificates, 
while  defendant  urges  that  the  certificates 
are  fraternal  in  character.  It  Is  to  l>e  con- 
ceded that  defendant  is  a  fraternal  organiza- 
tion and  organized  as  such  nnder  the  laws 
of  Wisconsin.  Its  constitution  and  by-laws 
reveal  the  general  structure  of  the  society  to 
be  one  possessing  a  representative  form  of 


government,  a  lodge  system,  and  ritaaltstic 
work,  conducting  an  insurance  business  by 
levying  fixed  monthly  assessments  and  dues 
on  members,  which  amounts  go  into  a  com- 
mon fund.    But  it  possesses  also  another  fea- 
ture distinct  from  this  which  will  be  subse- 
quently adverted  to.    It  appears,  too,  tta&t  it 
was  admitted  to  do  business  in  tliis  state  as 
a  fraternal  society  under  our  statutes  on 
January  6,  1902.    The  three  certificates  in 
suit  here  were  issued  several  years  after  that 
date — that  is,  Novemlier  1,  1908.    But  though 
such  be  tme,  the  question  made  is  not  to  be 
determined  by  the  construction  and  purport 
as  to  the  Internal  organization  of  the  order, 
bnt  rather  by  reference  to  the  particular  con- 
tracts of  insurance  involved,  for  though  an 
order  may  be  fraternal  in  character  it  some- 
times occurs  that  another  field  is  invaded  by 
the  form  and  effect  of  the  contract  of  insur- 
ance issued.    It  is  therefore  said  tliat  It  is 
not  the  nature  of  the  order  but  rather  the 
teritas  and  character  of  the  contract  which 
determine  the  matter.     State  ex  reL  Sup. 
Lodge  K.  of  P.  V.  Vandlver,  213  Mo.  187,  Ul 
S.  W.  911,  15  Ann.  Cas.  283 ;  Toomey  v.  Sup. 
Lodge  K.  of  P.,  147  Mo.  129,  48  8.  W.  936: 
McPiUe  T.»  Supreme  Bullng,  etc.,  173  S.  W. 
71;    Wilson  V.  Gen.  Assembly,  etc.,  125  Mo. 
App.  597,  103  S.  W.  109.    And  this  is  true, 
too,  though  it  appears  defendant  was  licensed 
to  conduct  the  business  of  fraternal  insur- 
ance in  this  state  prior  to  the  issue  of  the   ' 
contracts   in   suit.     See  Herzberg  7.  Mod. 
Brotherhood,  110  Mo.  App.  328,  85  S.  W.  9fe 
[7]  In  considering  this  question  it  will  be 
necessary  to  set  forth  so  much  of  one  of  the 
certificates  in  suit  as  is  material  and  it  will 
speak  for  all,   as  each   of  the  others  are 
identical,  save  only  the  serial  number.    Vfh 
copy,  too,  relevant  portions  <Jf  the  br-laws 
pertaining  to  the  character  of  the  insurance 
contemplated  under  these  certificates,  for  tlie 
by-laws  are  aptly  referred'  to  as  part  of  the 
contracts  throughout  the  certificates.    How- 
ever, it  should  first  be  said  that  it  appears 
defendant,  though  conducting  a  fraternal  in-' 
surance  business  on  the  whole  life  plan,  erect- 
ed within  the  order  a  special  feature  known 
as  limited  term  insurance  on  its  natural  pre- 
mium plan,  and  the  certificates  here  involv- 
ed are  of  the  latter  class.    The  by-laws  an- 
thorize  such  certificates  and  provide  a  scheme 
with  respect  to  them  and  their  payment  in- 
dependent of  the  whole  life  fraternal  insur- 
ance offered  by  the  order.    So  much  of  cer- 
tificate No.  41  as  is  relevant  here  issued  as  a 
limited  term  certificate  of  insurance  on  the 
natural  premium  plan  is  as  follows: 

"No.  4L  Benefit  Certificate  $1,000. 

"United  Order  of  Foresters. 

"[Seal.] 

"This  certifies  that  WUUam  T.  Kiibs,  of  St 
Louis,  Mo^  has  been  admitted  by  the  United 
Order  of  Foresters  (a  fraternal  benefit  order, 
organized  and  existing  as  a  corporation  under 
the  laws  of  the  state  of  Wisconsin)  as  an  in- 
sured member  there«(,  on  its  natntal  pieminm 
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plan,  and  ia  entitled  to  soch  rigrhts  and  benefits, 
and  ia  subject  tx>  such  obligations  and  forfei- 
tures, as  are  or  may  be  in  such  case  provided 
from  time  to  time  in  the  laws,  rules  and  regu- 
lations  of  aaid  Order,  and  amonj;  such  benefits, 
said  order  will  pay,  at  the  death  of  said  member 
while  in  good  standing,  to  Henry  Kribs  2/3  and 
Lizzie  Gibson  1/3,  bearing  relationship  to  said 
member  of  uncle  and  aunt,  the  net  amopnt  re- 
atuetf  by  taid  order  in  its  term  inturance  fund 
from  one  a»*e»tment  upon  all  its  memb«r«  hold- 
ing limited  term  benefit  certificatet  on  it$  nat- 
ural premium  plan,  but  not  exceeding  the  gum 
of  one  thousand  dollars,  less  such  sums,  if  any, 
as  may  have  been  paid  to  such  member  on  ac- 
count of  disability  benefits  upon  receipt  of  such 
proof  of  death  aa  the  executive  council  may  re- 
quire with  the  surrender  of  this  certiflcate." 

We  have  Italicized  some  of  the  v?orda  of 
the  certiflcat*  with  a  view  of  inviting  special 
attention  thereto.  The  sections  of  the  by- 
laws of  the  order  which  are  relevant  for  im- 
mediate consideration  in  this  connection  are 
to  be  found  in  law  8  of  the  order. 

"Sec  4.  Natural  Premium  Rates. — Members 
taking  term  certificates  shall  pay  monthly  for 
each  one  thousand  dollars  benefit,  according  to 
their  attained  ages,  occupations  and  amount  of 
insurance,  the  amounts  shown  in  the  following 
table: 

Monthly  Bate  for  $1,000  Benefit  Natural  Pre- 
mium Plan. 

*  Specially 
Ordinary        Hazardous        Hazardou* 
Age.  Occupations.    Occupations.    Occupations. 

18  to  25  I  .67         I  .77         %  .87 

2S  to3S 71  .81  .n 

30  to  33 73  .88  .93 

3S  to  M 79  .89  .99 

40  to  45 90         1.0O         LIO 

45  to  BO  1.07         1.17         1.Z7 

•"Provided,  that  in  case  the  mortality  expe- 
rience of  the  order  shall  t>e  less  tbali  that  shown 
by  the  National  Fraternal  Congress  Table  of 
Msrtality,  then  the  executive  council  shall  have 
authority  to  remit  a  monthly  payment  in  whole 
or  in  part,  from  time  to  time,  so  as  to  make  the 
payments  in  this  plan  to  conform  to  the  actual 
lEortality  expesience  of  the  order." 

"SeA  8.  Special  Term  Assessments. — Whenev- 
er in  the  opinion  of  the  executive  councii  the 
amonnt  of  money  in  the  term  insurance  fund  is 
not  sufficient  to  promptly  pay  all  claims  against 
said  fund,  said  council  shall  levy  one  or  more 
assessments  '  against  each  member  holding  a 
term  benefit  certificate  according  to  the  rate  pro- 
■vided  Jor  such  members  in  the  laws  of  the  order. 
All  special  assessments  made  on  the  term  mem- 
bers shall  become  due  and  payable  on  the  first 
day  of  the  calendar  month  next  following  the 
month  in  which  the  notice  of  such  assessment 
shall  have  been  published." 

"Sec.  10.  The  beneficiary  of  each  term  mem- 
ber shall  be  entitled  to  participate  in  the  term 
insurance  fund  of  the  order  to  the  extent  of  the 
net  amount  realized  by  the  order  from  one  as- 
sessment upon  all  of  its  term  members,  but  not 
exceeding  the  amount  named  in  the  benefit  cer- 
tificate of  such  member :  Provided,  that  if  there 
be  sufficient  money  in  the  term  insurance  fund 
for  that  purpose,  Uien  the  executive  council  may 
in  its  discretion  pay  the  full  amount  named  in 
the  certificate." 

It  appears  to  be  clear  enough  that  the  con- 
tract of  insurance  set  forth  in  the  certificates, 
the  payment  of  which  is  authorized  and  pro- 
vided for  by  these  by-laws,  Is  one  on  the 
assessment  plan  under  our  statute.  The  stat- 
ute (section  7901,  R.  S.  1890)  was  In  force 
when  these  certificates  were  issued  dnd  long 
prior  thereto  and  ever  since  that  time.    See 


same  statute  (section  6960,  R.  S.  1900).  By 
tbis  statute  It  is  declared  that  every  con- 
tract, whereby  a  benefit  Is  to  accme  to  a  per- 
son or  persons  named  therein  upon  the  death 
•f  a  perstn  also  named  tliereln,  the  i>ayment 
of  which  said  benefit  is  In  any  manner  or 
degree  dependent  wpoA  the  collection  of  an 
assessment  upon  persons  holding  similar  con- 
tracts, shall  be  deemed  a  contract  of  Insur- 
aAe  upon  the  assessment  plan,  and  each  con- 
tract shall  be  subject  to  the  j)roTlsion3  of 
the  succeeding  sections  touching  such  insur- 
ance. It  is  said  the  controlling  principle  of 
the  statute  is  that  tiie  benefit  is  to  be  paid 
out  of  a  fund  raised  by  assessment  upon 
other  persons  holding  similar  contracts,  by 
which  they  are  made  liable  for  the  payment 
of  such  assessments.  Assessment  insurance 
Is  to  be  distinguished  by  reference  to  the 
right  on  the  part  of  the  insured  to  require 
others  holding  similar  contracts  to  pay  an 
assessment  levied  against  them  to  compensate 
a  benefit  accrued  to  him  or  his  beneficiary 
thereunder,  and  by  reference,  too,  to  the 
power  which  Is  reserved  or  resides  in  the  in- 
surer to  levy  assessments  upon  and  require 
the  payments  from  persons  holding  similar 
contracts  to  pay  such  benefits  as  may  accrue 
under  the  terms  of  iike  contracts  held  by 
others.  This  being  true,  it  Is  therefore  true 
as  well  that  if  the  payment  of  the  benefit 
vouchsafed  depends  In  any  manner  or  de- 
gree under  a  contract  assuring  the  right  and 
power  above  mentioned,  the  Insurance  is  on 
the  assessment  plan,  because  of  the  express 
terms  of  our  statute.  See  Jacobs  v.  Life 
Ass'n,  146  Mo.  523,  48  S.  W.  462;  Williams 
V.  Insurance  Co.,  189  Mo.  70,  87  S.  W.  499; 
Hanford  v.  Massachusetts,  etc.,  Ass'n,  122 
Mo.  50,  26  S.  W.  680;  Moran  v.  Frantlin 
Life  Ins.  Co.,  160  Mo.  App.  407,  140  S.  W. 
955;  Elliott  V.  Des  Moines  Life  Ass'n,  163 
Mo.  132,  63  S.  W.  400;  Smoot  ▼.  Bankers' 
Life  Ass'n,  138  Mo.  App.  438,  120  S.  W.  719. 
Here  the  certificate  of  Insurance  on  its  face 
reveals  a  contract  of  life  insurance  on  the 
assessment  plan,  for  It  recites  that  the  order 
will  pay  "the  net  amount  realized  by  said 
order  in  Its  term  Insurance  fund  from  one 
assessment  upon  all  Its  members  holding 
limited  term  benefit  certificates  on  its  natural 
premium  plan,  but  not  exceeding  the  sum 
of  $1,000."  This  provision  obviously  assures 
to  those  entitled  to  the  bengflt  a  riftht  to  have 
an  assessment  made  with  a  view  of  compen- 
sating sudh  benefit,  and  this  assessment  is  to 
be  made  against  meml>ers  holding  simil.ir 
contracta  Such  being  true  the  correlative 
duty  obtains  on  the  part  of  the  defendant 
to  make  the  assessment  accordingly  against 
the  holder  of  every  similar  contract  with  a 
view  of  compensating  the  benefit  accrued 
under  these.  But  the  face  of  the  certificates 
is  modified  as  to  this  by  section  4  of  the 
law  S  which  fixes  the  amount  to  be  asse.fsed 
at  a  certain  prescribed  amount  monthly  and 
if  this  were  all  It  may  be  the  Insurance  would 
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be  otber  than  assessment  In  character.  Bat 
when  the  by-laws  above  set  out  are  consider- 
ed together,  all  of  which  are  parcel  of  the 
contract  of  Insurance,  it  appears  defendant 
expressly  reserved  the  power  to  make  assess^ 
meuts  over  and  above  the  fixed  monthly  sti- 
pend, ana  in  certain  contingencies  the  in- 
sured could  Insist  on  this  too.  It  is  true 
section  No.  4  authorizes  the  executive  coun- 
cil of  the  order  to  remit  a  monthly  asse^ 
ment  In  whole  or  in  part  if  It  should  appear 
according  to  the  mortality  experience  there- 
in contemplated  that  it  was  not  required  in 
certain  contingencies.  It  is  true,  too,  that 
section  No.  10,  In  keeping  with  the  language 
of  the  certificate,  says  that  each  term  member 
shall  be  entitled  to  participate  In  the  term 
insurance  fund  of  the  order  to  the  extent  of 
the  net  amount  realized  by  the  order  from 
one  assessment  upon  all  of  its  term  members, 
not  exceeding  the  amount  named  in  the  cer- 
tificate. But  this  is  modified  by  a  proviso  to 
the  effect  that  if  there  be  sufficient  money 
in  the  term  insiu:ance  fund  for  that  purpose, 
the  executive  council  may,  In  its  discretion, 
pay  the  full  amount  named  In  the  certificate. 
Then,  too,  section  8  authorizes  the  executive 
council,  whenever  in  its  opinion  the  amount 
of  money  In  the  term  insurance  fund  is  not 
sufilclent  to  promptly  pay  all  claims  against 
that  fund,  to  levy  one  or  mere  assessments 
against  each  member  holding  a  term  benefit 
certificate  according  to  the  rate  provided  for 
such  members  in  the  laws  of  the  order.  This 
reveals  a  reservation  of  power  on  the  part 
of  the  defendant  to  make  one  or  more  as- 
sessments against  each  member  holding  simi- 
lar certificates  when  necessary  to  provide 
means  to  meet  the  demands  on  benefits  then 
accrued.  When  it  is  remembered  that  under 
the  provisions  of  section  4  the  insured  is 
required  to  pay  monthly,  say  in  this  case,  as 
the  member  was  only  24  years  of  age  at  the 
time  of  negotiating  the  Insurance,  an  as- 
sessment of  67  cents  on  each  $1,000  cer- 
tificate and  $2.01  on  the  three  certificates  per 
month,  the  provision  of  sections  8  and  10 
considered  together  would  render  him  and 
every  other  holder  of  similar  contracts  lia- 
ble to  an  additional  assessment  whenever,  in 
the  opinion  of  the  executive  council,  such 
was  necessary  as  therein  recited.  This  ad- 
ditional assessment  so  provided  for,  which 
casts  the  duty  upon  the  Insured  and  others 
to  pay,  and  confers  power  on  the  order  to 
levy  it,  ob\'lously  renders  the  contracts  those 
of  assessment  Insurance  in  tlie  view  of  the 
Supreme  Court  declared  in  Hanford  v.  In- 
surance Co.,  122  Mo.  50,  26  S.  W.  680,  even 
though  the  monthly  payment  of  67  cents  per 
$1,000  or  $2.01  on  the  $3,000  should  be  re- 
garded as  a  fixed  premium  to  that  extent. 
Ilayden  v.  Franklin  Life  Ins.  Co.,  1.36  Fed. 
285,  60  C.  C.  A.  423.  In  this  respect  the  in- 
stant case  is  to  be  distinguished  from  those 
of  Williams  v.  Insurance  Co.,  189  Mo.  70, 
87  S.  W.  409,  and  Aloe  v.  Insurance  Co., 


164  Mo.  676,  55  S.  W.  993,  for  In  eadi  of 
those  cases  It  is  said  that  though  a  power 
was  reserved  to  raise  additional  funds,  la 
the  one  to  supply  the  equation  fund  and  in 
the  other  a  mortuary  fund,  in  neither  did 
the  amount  defendant  contracted  to  pay  de- 
pend in  whole  or  in  part  upon  the  collection 
of  the  assessment    The  contracts  there  In- 
volved stipulated  the  payment  of  a  certain 
sum  in  event  of  the  death  of  the  insured. 
Here  the  amount  to  be  paid  depends,  under 
the  terms  of  the  by-laws  and  the  certificates. 
In  a  manner  or  degree,  upon  such  additional 
assessment,  for  if  in  exercising  its  discre- 
tion the  executive  council  depletes  the  mortu- 
ary fund  and  other  benefits  mature  in  the 
meantime,  such  council  is  not  only  given  ex- 
press power,  but  by-law  section  8  requires 
that  said  council  shall  levy  one  or  more  ad- 
ditional  assessments-  against   each   member 
holding  a  term  benefit  certificate  according 
to  the  rate  provided  for  such  member  in  the 
laws  to  compensate  such  benefit  so  accrued 
in  the  interim.    Thus  it  is  the  amount  to  be 
paid  on  these  certificates  held  by  the  insur- 
ed after  treating  the  monthly  payments  as 
stipulated  premium  depend  In  a  manner  or 
degree  when  the  discretion  of  the  executive 
council  is  considered  on  assessments  made 
on  other  persons  holding  similar  contracts. 
Obviously  under  sections  8  and  10  of  by-law 
8,   when  considered   together,   the  monthly 
payments  provided  for  in  section  4  are  not 
unalterably  fixed,  for  they  may  be  varied 
on  the  exercise  of  the  discretion  of  the  ex- 
ecutive couficil.    The  rule  is' well  established 
that  Insurance  is  to  be  regarded  as  on  the 
assessment  plan  when  the  payments  are  not 
unalterably  fixed  by  the  contract,  other  ele- 
ments under  our  statute  above  pointed  out 
appearing.    When  such  elements  are  present 
and  the  payments  to  be  made  are  stipulated 
In  a  manner  so  as  to  destroy  their  character 
as  unalterable  and  certain  as  to  introduce 
the  element  of  uncertainty  by  variation  as  by 
levying  other  and  additional  assessments  in 
the   discretion    of   the   insurer,    the   assess- 
ment feature  appears.    Haydel  v.  Mut  Re- 
serve (C.  C.)  OS  Fed.  200 ;   Knott  v.  Security 
etc..  Life  Ins.  Co,  161  Mo.  App.  579, 592, 144  S. 
W.   178;    Moran  v.  Franklin  Life  Ins.  Co., 
160  JIo.  App.  407,  140  S.  W.  955. 

It  appearing  that  the  insurance  contracts 
involved  here  are  on  the  assessment  plan,  tbe 
statute  expressly  requires  they  specify  the 
exact  amount  of  money  which  they  promise 
to  pay,  and  this  statute  becomes  parcel  at 
the  contracts*  on  Issuing  the  certificates  in 
this  state  as  was  done  here.  In  this  view 
it  is  immaterial  that  the  certificates  recite^ 
and  the  by-law  too,  for  that  matter,  that  the 
sum  to  be  paid  under  each  Is  the  amount  of 
one  assessment  upon  persons  holding  similar 
contracts  not  exceeding  $1,000,  for  the  stat- 
ute fixes  the  amount  and  requires  it  to  be 
specified  in  each  contract  See  McFarland 
V.  United  States,  etc.,  Accident  Ass'n,  124 
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Mo.  204,  220,  221,  27  S.  W.  436.  The  same 
thought  Is  expressed  in  Hanford  v.  Massa- 
chusetta  Ben.  Ass'n,  supra.  It  therefore  ap- 
pears that  if  plaintiff  prevails,  be  Is  enti- 
tled to  recover  $1,000  and  Interest  on  each 
certificate,  rather  than  $380,  the  amount  of 
one  assessment,  as  asserted  by  defendant,  on 
the  three. 

Section  7913,  R.  S.  1899  (same  section  6962, 
R.  S.  1909)  exempting  fraternal  societies 
from  the  operation  of  the  statutes  on  asaeas- 
ment  insurance,  invoked  by  defendant  In 
argument.  Is  without  Influence  here  for  that 
the  contract  of  insurance  involved  la  not 
such  as  a  fraternal  benefit  society  Is  author- 
ized to  enter  Into,  but  rather  one  on  the 
amassment  plan. 

The  judgment  should  be  reversed,  and  the 
cause  remanded.    It  Is  so  ordered. 

RETNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 

EQUITY  ELEVATOR  CO.  v.  UNION  PAC. 

RY.  CO.     (No.  11666.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  14,  1915.    Rehearing  Denied 

July  2.  1915.) 

1.  Carbii^s  <S=>159— Contract  or  Shipmbnt 

—Notice  of  Loss. 

Requirement  of  a  contract  of  ghipment  for 
notice  of  claim  for  loss  on  shipment  to  be  given 
at  point  of  delivery  or  shipment,  within  four 
months  after  delivery,  is  reasonable  and  valid, 

[Ed.  Note.— For  other  cases,  see  Carriers. 
?^Sh  ^^  K  668^71.  69(^703^,  711-714,  718 
718%  ;   Dec.  Dig.  <S=159.]  ^ 

2.  Cabbibbs  «=»169-CiAnc  roB  Loss— Place 
op  NoncK. 

tu  T***  re«»»rement  of  a  contract  of  shipment, 
t&at  notice  of  claim  for  loss  be  given  at  the 
point  of  shipment  or  delivery,  is  not  satisfied 
by  mailing  it  to  another  point 

r.  f^*^-T^-^**!?-Tl!?''„  "*''*'■   <'"*«»!    see   Carriers, 

rf?£.?'ftJ^^?*iS^li?^-^*^3^'  711-714.  718 
71bJ^  ;   Dec.  Dig.  <3=s>159.] 

3.  Cabbiebs  <S=>16ft—ACTi0N—l88CE»— Notice 
OF  Loss— Waives. 

There  being  evidence  only  that  the  irregu- 
tenty  in  the  notice  given  was  waived,  and  not 
that  a  legally  sufficient  notice  of  claim  of 
loss  required  by  the  contract  of  shipment  was 
given,  the  issue  of  waiver,  and  not  of  the  giving 
of  the  notice  required  by  the  contract,  should 
hare  been   submitted. 

fEd.  Note.— For  other  cases,  see  Carriers, 
(;ent.  Dig.  a  649,  672,  732,  733 ;  Dec.  Dig.  <&:S 
106.] 

4.  Tkiai.  <@=>188  —  Instructions  —  Pbesump- 
TiON  OF  Pact. 

Any  presumption  that  the  initial  carrier 
delivered  to  the  connectinir  carrier  the  same 
amount  of  corn  that  the  shipper  delivered  to  it, 
being  one  of  fact,  and  whether  thp  evidence  jus- 
tified it  being  a  question  for  the  jury,  they 
should  not  be  instructed  that  they  may  believe 
the  same  amount  was  delivered,  without  being 
required  to  first  find  that  the  evidence  of  nec- 
essary facts  to  create  the  presumption  or  infer- 
ence shonld  Tte  believed. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  412,  496;    Dec.  Dig.  <8=s>188.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  C.  A.  Bumey,  Special  Judge. 
"Not  to  be  officially  reported." 


Action  by  the  Equity  Elevator  Company 
against  the  Union  Pacific  Railway  CJompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Watson,  Gage  &  Watson,  of  Kansas  City, 
for  appellant  Hal  R.  Lebrecht,  of  Kansas 
City,  for  respondent 

ALLISON,  P.  J.  This  action  was  begun 
before  a  Justice  of  the  peace  for  the  loss  of 
corn  in  transit.  The  judgment  In  the  trial 
court  was  for  the  plaintiff. 

We  are  asked  not  to  consider  defendant's 
bill  of  exceptions  on  account  of  defect  in 
abstracts.    We  think  the  point  not  well  taken. 

It  appears  that  plaintiff  shipped  a  car  of 
corn  from  Hiawatha  to  Oakley,  Kan.,  over 
two  roads,  the  St  Joseph  and  Grand  Island 
and  the  defendant.  The  corn,  amounting  to 
55,020  pounds,  was  delivered  to  the  former  at 
Hiawatha,  loaded  in  a  car.  It  was  carried  to 
a  point  of  connection  and  there  delivered  to 
defendant.  The  latter  carried  it  to  Oakley 
and,  -as  is  charged,  delivered  it  to  plaintiff 
6,110  pounds  short,  this  difference  represent- 
ing what  plaintiff  charges  was  lost  through 
defendant's  negligence,  after  It  received  the 
corn  from  the  St.  Joseph  &  Grand  Island. 

[1]  There  was  a  written  contract  of  ship- 
ment which  contained  the  following  clause: 

"Claims  for  loss,  damage  or  delay  must  be 
made  in  writing  to  the  carrier  at  the  point  of 
delivery  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  delivery 
has  elapsoii.  Unless  claims  are  so  made  the 
carrier  shall  not  be  liable." 

Provisions  for  notice  of  loss  on  shipments 
by  carriers  are  regarded  as  reasonable  and 
necessary  regulations  for  the  protection  of 
the  carrier.  Considering  the  vast  business  of 
railroads,  with  every  character  of  claim  lia- 
ble to  accrue,  or  to  be  made,  it  seems  that 
notice  within  time  for  an  Investigation,  when 
presumably  data  would  be  obtainable,  is  al- 
most a  necessity  for  the  proper  transaction 
of  such  business.  E&pecially  is  that  true  in 
the  character  of  claim  presented  here — a  dif- 
ference in  weight  of  the  article  when  ship- 
ped and  when  received,  involving  an  Investi- 
gation of  defective  cars,  improper  weights, 
or  theft  Rice  v.  Railway  Co.,  63  Mo.  314; 
Dawson  v.  Railway  Co.,  76  Mo.  514 ;  Smith 
V.  Railway  Co.,  112  Mo.  App.  610,  87  S.  W. 
9;  McBeath  v.  Railroad,  20  Mo.  App.  445; 
Brown  v.  Railroad,  18  Mo.  App.  568. 

[2,  8]  The  question  of  burden  of  proof  is 
not  in  the  case.  I'laintlff  assumed  to  prove 
the  notice,  and  proved  one  not  legally  ade- 
quate under  the  terms  of  the  contract.  It 
will  be  observed  that  the  notice  required  was 
to  be  given  at  the  point  of  shipment  or  deliv- 
ery. The  proof  was  of  its  being  mailed  to 
Kansas  City,  Mo.  However,  we  believe  there 
was  evidence  tending  to  show  a  waiver  of 
irregularity  in  the  notice,  sufficient  to  take 
the  judgment  of  the  jury  on  that  question. 
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But  the  difficulty  with  plaintllTs  position  Is 
that  by  Its  Instruction  it  submitted  the  ques- 
tion whether  the  notice  required  by  the  con- 
tract had  been  given  when  there  is  no  evi- 
dence upon  which  to  base  it  The  issue  to 
have  submitted  on  this  head  was  whether 
there  had  been  a  waiver. 
.  [4]  Another  error  of  which  defendant  com- 
plains is  this:  The  instruction  calls  atten- 
tion of  the  Jury  to  a  presumption  that  the 
St.  Joseph  &  Grand  Island  delivered  to  de- 
fendant the  same  number  of  pounds  of  com 
that  plaintur  delivered  to  it.  Whatever  pre- 
sumption exists  is  one  of  fact,  and  whether 
the  evidence  Justlfled  such  presumption  was 
for  the  jury.  So  the  instruction  should  have 
required  the  Jury  to  first  find  that  the  evi- 
dence of  necessary  facts,  to  create  a  presump- 
tion or  an  inference  of  other  facts,  should 
be  believed  before  they  would  be  authorized 
to  make  use  of  such  presumption.  It  is  er- 
ror to  instruct  the  jury  that  they  can  in- 
dulge the  presumption  without  plainly  cou- 
pling it  with  the  requirement  that  they  find 
the  facts  which  authorizes  such  presumption. 
ITie  Instruction  here  does  not  meet  this  re- 
quirement. It  is  precisely  such  instruction 
as  was  condemned  in  Ham  y.  Barret,  28  Mo. 
388.  In  that  case,  one  instruction  stated  to 
the  jury  that  if  they  believed  certain  things 
as  to  a  note,  "it  affords  a  presumption  that 
the  note"  was  paid.  In  another  the  jury  was 
told  that  if  they  believed  certain  things,  it 
was  "such  presumptive  evidence  of  payment 
as  will  authorize  a  verdict  for  the  defend- 
ant" In  the  case  before  us,  the  instruction 
is  that  the  jury  "may  presume"  the  same 
amount  of  com  was  delivered.  That  is  to 
say,  that  It  "afTords"  a  presumption,  or  tliat 
It  Is  such  a  presumption  as  will  "authorize" 
the  jury.  It  cannot  be  distinguished  from 
those  condemned  in  the  case  just  cited.  See, 
also,  Chouquette  v.  Barada,  28  Mo.  491,  499, 
and  Moberly  v.  Railroad,  98  Mo.  183, 11  S.  W. 
560. 

The  judgment  Is  reversed,  and  the  cause  is 
remanded.    All  concur. 


HARVEY  v.  BTJICK  MOTOR  CO. 

(No.  11600.) 

(Kansas  CSty  Court  of  Appeals.    Missouri. 
June  18.  1915.) 

1.  Sales  ®=a273  —  WAaaANTiES  —  Iupued 
Wabbantt  of  FrrNESs  fob  Use. 

On  the  sale  of  an  automobile  by  a  manu- 
facturer, there  was  an  implied  warranty  that 
it  was  reasonably  fit  for,  and  adapted  to,  the 
use  and  purposes  for  which  it  was  made  and 
sold ;  an  automobile  being  composed  in  part 
of  machinery  which,  if  not  properly  constructed 
or  placed,  will  render  it  unfit  for  use. 

[kd.  Note;— For  other  cases,  see  Sales,  CSent 
Dig.  §§  772-776;   Dea  Dig.  <g=>273.] 

2.  Sales  <S='279  —  Warranties  —  Iuplisd 
Warranty  of  Fitiiess  fob  Use. 

The  implied  warranty  was  only  that  the 
machine  was  reasonably  fit  for  the  purpose  for 
which  it  was  sold,  and  not  that  it  was  perfect, 


and  an  instruction  in  an  action  for  breacb  of 
the  warranty  with  respect  to  the  steerinf;  gear 
that  there  was  an  implied  warranty  that  the 
car  and  all  of  its  parts  would  perform  in  such 
manner  as  to  make  it  perfect  was  erroneous. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S§  783-702;   Dec.  Dig.  «=>27».l 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty;   Harris  Robinson,  Judge. 

Action  by  Esther  Harvey  against  the  Bnlck 
Motor  CMnpany.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Frank  E,  Tyler  and  Holmes,  Holmes  & 
Page,  all  of  Kansas  City,  for  appellant 
Noyes  &  Heath,  of  Kansas  City,  for  respond- 
ent 

ELLISON,  P.  J.  This  action  was  begun 
before  a  justice  of  the  peace.  On  appeal  to 
the  circuit  court,  the  judgment  was  for  the 
plaintift. 

The  action  was  based  on  an  implied  war- 
ranty of  an  automobile.  The  evidence  dis- 
closed that  the  defendant  is  a  motor  car  com- 
pany manufacturing  and  selling  the  Bulck 
automobile,  and  that  it  keeps  a  manager  and 
sales  agent  at  Kansas  City ;  that  plaintiff 
bought  a  car  at  Kansas  City,  and  in  a  short 
time  discovered  the  brake  would  not  work, 
and  that  its  gearing,  Including  steerage  gear, 
was  not  in  proper  working  order.  She  re- 
turned it  to  be  put  in  order.  Defendant's 
agent  assumed  to  put  it  in  order,  and  again 
delivered  to  plaintiff,  who  received  it  believ- 
ing it  had  been  properly  adjusted.  The  next 
day,  as  plaintiff  was  running  the  machine, 
in  order  to  avoid  collision  with  a  street  car 
she  attempted  to  go  slower,  but  found  "the 
gear  shift  and  foot  brake"  failed  to  work. 
She  was  then  so  close  to  the  car  as  to  make 
It  necessary  to  turn  quickly  so  as  to  go  in  the 
direction  the  street  car  was  running.  This 
she  could  not  do,  because  the  steering  gear 
would  not  work  properly.  A  collision  occur- 
red with  the  car,  in  which  plaintiff's  madilne 
was  damaged.  Her  action  for  damages,  as 
we  have  said,  is  based  on  an  implied  war- 
ranty. 

[1]  Defendant  contends  there  was  no  im- 
plied warranty.  We  think  there  was.  It  is 
well  known  that  an  automobile  Is  composed, 
in  part  of  machinery  which,  if  not  properly 
constructed  or  placed,  will  render  the  ma- 
chine unfit  for  use.  The  law  is  that  there  Is 
an  implied  warranty  that  such  machines  are 
reasonablj«  fit  for  and  adapted  to  the  use  and 
purposes  for  which  they  are  made  and  sold. 
Comings  V.  Leedy,  114  Mo.  454,  478,  21  S. 
W.  804;  Johnson  v.  Sproull,  50  Ma  App. 
121 ;  Machine  Co.  v.  Gasperson,  168  Mo,  App. 
558,  153  S.  W.  1069 ;  Lee  v.  Saddlery  Co.,  38 
Mo.  App.  201;  Creasy  v.  Gray,,88  Mo.  App. 
464 ;  Snow  v.  Schomacker,  69  Ala.  Ill,  44  Am. 
Rep.  509 ;  Kennebrew  v.  Southern  Automatic, 
106  Ala.  377,  17  South.  545;  Bulck  Motor 
Co.  V.  Held  Mfg.  Co.,  150  Mich.  118,  122,  113 
N.  W.   691;    Berry  on  Automobiles,  i  224. 
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This  rule  is  farther  shown  in  this  state  by 
the  rule  that,  if  personal  property  is  not  fit 
for  the  purposes  for  which  It  was  sold,  there 
Is  a  failure  of  MHislderation.  Brown  v.  Wei- 
don,  27  Mo.  App.  251,  267-273 ;  Machine  Oo. 
T.  Gasperson,  supra;  Comings  r.  Leedy,  su- 
pra. 

[2]  There  is  no  implied  warranty  of  more 
than  that  the  mactiine  shall  be  reasonably 
fit  for  the  purpose  for  which  it  is  sold.  Ab- 
scdute  perfection  is  not  implied.  Authorities 
supra.  Plaintiff's  first  instructlcm  was  ao 
worded  as  to  give  the  jury  to  understand 
tliat  perfection  was  required.  It  Informed 
them  that  there  was  an  Implied  warranty 
that  "the  car  and  all  of  its  parts  would  per- 
form In  such  manner  as  to  make  the  said 
car  perfect."  For  this  error  the  Judgmrait 
will  be  reversed. 

In  the  written  statement  before  the  Justice 
plaintiff  seems  to  have  omitted  the  letter  "y" 
from  the  word  warranty  and  the  letter  "o" 
from  the  word  "of."  These  omissions  tend 
to  make  the  statement  unintelligible.  After 
caring  that  defect,  it  could  still  be  made 
something  fuller  and  more  deSnite.  But  these 
objections  can  be  cured  by  amendment  before 
a  retrial. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


FBANKEL  et  al.  v.  MASSACHUSETTS 

BONDING  &  INS.  CO.     (No.  11650.) 

CKauMB  City  Court  of  Appeals.    Missouri. 

June  18.  1915.) 

1.  InBu&ARCK  i£=>425— Causes  of  Loss— Btjb- 
GLABT  Insukanoe— "Outside  of  the  Safe." 

Under  a  burglary  insurance  policy  against 
loss  of  money  and  stamps  taken  from  the  safe 
by  any  person  who  shall  have  made  entry  into 
the  safe  by  the  use  of  tools  or  explosives  ap- 
plied directly  to  the  outside  thereof,  there  can 
be  no  recovery  where  the  outer  and  middle 
doors  of  the  safe  were  opened  without  tools  or 
explosives,  end  then  the  mside  frame  containing 
the  cash  pox  was  taken  out  and  the  cash  box 
was  broken  open. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f f  1129,  1135,  1143 ;    Dec.  Dig.  <S=> 

2.  Insubance  €=3425— BdBar.ABY  Insubanoe 

— COHSTBUCTION    OF    POUCT— CONSTBUCTION 

AoAiKsr  Insubkb. 

While  an  insurance  policy  is  to  be  con- 
strued most  strongly  against  the  insurer,  that 
role  applies  only  where  the  policy  is  suscep- 
tibl*  m  the  meaning  given  it  by  insured,  and 
doe*  not  authorize  the  court  to  construe  a 
clause  insuring  against  theft  by  force  applied 
to  the  outside  of  the  safe  to  include  theft  by 
force  applied  to  the  cash  box  within  the  safe. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S$  1129,  1135,  1143 ;  Dec.  Dig.  «=» 
425.] 

3.  iNStTKAIiCK   ®=3425— BUBOULBT   InSUBANCK 
— CONBTBUCnON  OF  POLICT. 

Where  a  burglary  insurance  policy  insured 
aeainst  theft  from  a  safe  or  safes  by  one  who 
had  made  an  entry  into  such  safe  or  safes  by 
the  use  of  tools  or  explosives  applied  directly 
to  the  outside  thereof,  but  the  schedule  described 
only  one  safe,  the  expression  "safe  or  safes" 


in  the  general  clanse  could  not  be  construed  to 
include  the  locked  cash  box  within  the  safe  de- 
scribed in  the  particular  schedule. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  $$  1129,  1135,  1143;  Dec.  Dig.  «=» 
425.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Frank  G.  Johnson,  Judge. 

Action    by    Daniel    Frankel    and    others* 
against   the  Massachusetts  Bonding  &   In- 
surance Company.     Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

McGune,  Elardlng,  Brown  &  Murphy,  of 
Kansas  City,  for  appellant  Grant  I.  Rosenz- 
weig,  of  Kansas  City,  for  respondents. 

TBJMBLi;  J.  [1]  Plaintiff's  salt  is  found- 
ed upon  a  poUcy  of  burglary  insurance. 
There  is  no  dispute  over  the  facts.  The  only 
iluestion  involved  Is  over  the  construction 
and  interpretation  of  a  i^irase  in  the  policy. 
It  agreed  to  indemnify  plaintiff  for  direct 
loss,  by  burglary,  of  money  in  current  use, 
bullion,  securities,  uncanceled  United  States 
government  post  office  or  revenue  stamps,  in 
consequence  of  the  felonious  abstraction  of 
the  same  from  the  safe,  "by  any  person  or 
persons  who  shall  have  made  entry  into  such 
safe  or  safes  by  the  use  of  tools  or  explo- 
sives applied  directly  to  the  outside  thereof." 
The  sole  controversy  is  over  the  meaning  to 
be  given  the  words  "by  the  use  of  tools  or 
explosives  applied  directly  to  the  outside 
thereof." 

The  safe  In  question  is  about  five  feet  liigh 
and  three  feet  wide,  and  was  fireproof  only. 
Photographs  of  the  safe,  when  closed,  and 
also  when  open,  were  introduced  in  evidence, 
and  a  minute  description  thereof  was  given 
in  the  testimony.  From  these  it  appears, 
without  contradiction,  that  when  one  ap- 
proaches the  closed  safe  he  sees  two  doors  in 
front  attached  to  hinges  at  the  right  and 
left  sides  of  the  safe,  and  with  the  edges  of 
the  doors  meeting  in  a  perpendicular  line  in 
the  middle  of  the  front  face  of  the  safe. 
These  doors  are  locked  with  an  ordinary  com- 
bination lock,  that  is,  a  knob  with  a  scale 
marked  on  the  circle  thereof,  the  turning  of 
which  manipulates  the  combination,  and, 
when  that  is  in  proper  position,  then  a  t>vist 
of  the  little  handle  near  the  knob  throws  the 
bolt.  The  doors  are  then  opened  by  takiug 
hold  of  the  two  handles  (one  on  each  door) 
and  pulling  outward,  whereupon  the  two 
doors,  opening  in  the  middle,  swing  outward 
and  around  to  the  right  and  left  sides,  re- 
spectively. These  doors  are  something  over 
six  inches  thick.  When  these  outer  doors 
are  swung  open  there  are  disclosed  to  view 
two  other  doors  closing,  and  with  their  edges 
fitting  and  meeting  in  a  perpendicular  line 
in  the  middle  of  the  safe  In  the  same  manner 
as  do  the  first  two,  except  that  there  is  no 
combination  lock  thereou,  but  only  handles 
by  the  turning  of  which  a  latch  is  lifted  or 
drawn  back  and  the  doors  swing  outward 
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from  the  center  of  the  safe  as  the  others. 
There  was  an  air  space  between  the  outer 
doors  and  these  last  doors,  and  the  latter 
were  of  Iron  or  steel,  and  probably  an  Inch 
In  thickness.  When  these  last,  or  middle, 
doors  are  opened  there  Is  disclosed  to  view 
the  Interior  of  the  safe  arranged  as  follows: 
,On  the  right-hand  side,  extending  from  the 
front  to  the  back  side  of  the  safe  and  occupy- 
ing about  one-third  of  the  Interior  from  the 
right  to  the  left  side,  and  running  from  the 
bottom  nearly  to  the  top,  Is  a  compartment 
for  the  storing  of  ledgers  and  account  books. 
On  the  left  side  of  the  interior  Is  a  similar 
compartment  of  practically  the  same  dimen- 
sions and  used  for  the  same  purpose.  The 
middle  third  of  the  interior  is  separated  from 
the  other  two-thirds  by  thin  wooden  i)artl- 
tions  on  each  side  of  the  middle  third.  The 
lower  three-sevenths  of  this  middle  third 
forms  an  empty  receptacle  extending  to  the 
back  side  of  the  safe  in  which  articles 
could  be  stored  in  the  same  manner  aa  in 
the  right  and  left  compartments,  though,  of 
course,  its  capacity  is  not  so  large.  The 
next  two-sevenths  of  this  middle  tMrd  are 
occulted  by  two  wooden  drawers  one  alwve 
the  other,  and  above  them  was  a  little  iron 
or  steel  door  to  the  remaining  two-sevenths 
of  said  middle  space.  In  this  compartment 
back  of  the  little  door  the  money,  stamps, 
and  other  valuables  of  that  kind  vere  kept 
This  little  door  was  locked  with  a  key.  On 
each  side  of  this  door  and  the  little  compart- 
ment back  of  it,  and  above  the  right  and  left 
compartments  first  above  described,  were 
pigeonholes  in  which  papers  and  other  small 
articles  were  stored. 

•Some  time  during  the  night  between  May 
2  and  May  3,  1913,  burglars  entered  plain- 
tiff's place  of  business,  and  after  opening  the 
outer  doors  first  above  described,  and  then 
the  next,  or  middle,  doors,  tore  out  the  frame- 
work that  held  the  cash  box  in  place,  and 
carried  it  to  an  u];^er  floor  of  the  building, 
where  they  broke  it  open  and  secured  money 
and  stamps  to  the  amount  of  about  $300.  It 
is  conceded  that  no  marks  of  any  tools  or  vio- 
lence of  any  kind  were  found  on  either  the 
outer  or  the  middle  doors.  No  scratches  ap- 
peared <Hi  them,  and  it  la  not  contended  that 
they  were  forced  In  any  way.  Either  the 
outer  doors  were  not  locked,  or  the  burglars 
effecting  an  entrance  to  the  safe  were  able 
to  work  the  combination  lock.  The  question 
then  is:  Does  the  loss  come  within  the  terms 
of  the  policy,  which  Insured  against  felonious 
abstraction  of  money,  etc.,  from  the  safe  by 
persons  who  made  entry  thereinto  "by  the  use 
of  tools  or  explosives  applied  directly  to  the 
outside  thereof? 

The  policy  does  not  extend  blanket  insur- 
ance for  all  loss  by  theft  or  burglary  from  the 
safe.  The  words  "by  the  use  of  tools  or  ex- 
plosives applied  directly  to  the  outside  there- 
of clearly  and  explicitly  etclude  insurance 
against  a  burglary  or  theft  by  any  one  who 
knew  the  combination,  or  insurance  against 


such  crime  committed  when  the  combination 
was  carelessly  left  unlocked.    The  insurance 
was  carefully  limited  to  a  loss  occasioned  by 
a  burglary  committed  by  making  an  entry  In- 
to the  safe  by  the  use  of  tools  or  explosives 
applied  directly  to  the  outside  of  the  safe. 
Now,  it  is  conceded  that  no  tools  or  explosives 
were  applied  to  the  outer  doors  having  the 
combination  lock,  and  none  were  applied  to 
the    middle   doors.     As   stated,    the  entire 
framework  inside  the  safe,  which  held  the 
money  box,  closed  by  the  little  irtm  door,  was 
taken  out  of  the  safe  and  carried  to  an  upper 
floor,  where  the  money  box  was  broken  into. 
So  far  as  the  evidoice  shows,  no  tools  were 
applied  to  the  money   box  until   after   the 
whole  framework  of  the  interior  had  been 
removed  from  the  safe  and  carried  to  the 
upper  floor;   so  that  entry  to  the  safe  must 
have  been  obtained  either  because  the  com- 
bination was  left  unlocked,  or  because  the 
one  obtaining  entry  was  able  to  work  the 
combination.    But  the  insurance  provided  in 
the  policy  is  for  loss  from  a  burglarious  entry 
obtained  by  the  use  of  tools  or  explosives  ap- 
plied directly  to  the  outside.    How  can  it  be 
said  that  the  use  of  force  upon  the  cash  box, 
which  occupied  only  a  small  portion  of  the 
space  in  the  interior  of  the  safe,  was  an 
application  "directly  to  the  outside"?    Can 
the  little  door  to  the  money  box  or  drawer 
in  the  safe  be  considered  "the  outside  of  the 
safe"  any  more  than  a  door  to  the  cupboard 
or   sideboard   containing  the  family   sliver 
could  be  deemed  the  outside  of  the  house? 

[2]  It  is  urged  in  plaintifrs  behalf  that  in- 
surance policies  are  to  be  construed  in  favor 
of  the  insured  and  against  the  company,  and 
that,  as  the  object  of  the  poUcy  was  to  in- 
sure the  loss  of  the  money,  everything  be- 
tween the  burglar  and  the  money  is  to  be  con- 
sidered the  outside  of  the  safe,  and  therefore 
the  little  door  to  the  money  box  is  a  part  of 
the  outside.  In  the  first  place,  this  argument 
tacitly  assumes  that  the  object  of  the  policy 
is  to  afford  a  blanket  insurance  against  losfi 
of  the  money  by  any  burglary,  however  ef- 
fected, which,  as  we  have  seen,  is  not  the  case. 
In  the  next  place,  while  it  is  true  that  in- 
surance policies  ar4  to  be  construed  In  favor 
of  the  Insured  and  against  the  company,  yet 
this  is  only  permissible  where  there  is  room 
for  construction.  Such  rule  does  not  permit 
courts  to  remake  policies  or  to  change  the 
face  of  their  plain  and  explicit  terms.  The 
rule  above  mentioned  is  applied  where  the  in- 
surance contract  "caitains  clauses  of  doubt- 
ful, ambiguous,  or  conflicting  meanings." 
iEtna  Life  Ins.  Co.  v.  Kansas  City  Eaectric 
Light  Co.,  l&i  Mo.  App.  718,  171  S.  W.  5S0. 
It  is  enforced  if  the  policy  is  "fairly  and 
reasonably  susceptible  of  two  constructions." 
Long  Bros.  Grocery  Co.  v.  United  States,  etc, 
Co.,  130  Mo.  App.  421, 110  S.  W.  29.  It  is  also 
enforced  if  the  words  employed  of  themselves, 
or  in  connection  with  other  language  used 
in  the  instrument  or  in  reference  to  the  sub- 
ject-matter to  which  they  relate,  are  suscep- 
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tible  of  tbe  Interpretation  given  them  by  the 
assured,  although  In  fact  Intended  otherwise 
by  the  Insured.  Stark  v.  John  Hancock,  etc., 
Ins.  Co.,  176  Mo.  App.  674,  loc.  clt  581,  168 
S.  W.  758.  But  where  Is  there  any  doubtful, 
ambiguous,  or  conflicting  terms  in  this  policy? 
The  entry  into  the  safe  must  be  by  the  use  of 
tools  or  explosives  applied  directly  to  the 
outside.  When  the  cash  box  In  the  safe  wag 
reached  and  taken  thence,  the  entry  to  the 
safe  was  made  without  tools  or  explosives  or 
the  use  of  violence  ,of  any  kind,  and  the 
framework  or  partitions  in  the  interior  of  the 
safe  could  not  have  been  taken  out  until  an 
entry  to  the  safe  had  been  made.  Hence  it 
would  seem  that  to  say  the  breaking  oi>en  of 
the  cash  box  after  It  had  been  taken  out  of 
the  safe  was  an  application  of  tools  "directly 
to  the  outside  of  the  safe"  is  not  a  construc- 
tion of  the  policy,  but  a  remaking  of  it.  It 
would  be  calling  that  which  was  clearly  In- 
side the  safe  the  outside  thereof,  or  at  least  a 
part  of  the  outside.  We  are  of  the  opinion 
that  there  is  no  room  for  a  construction 
which  will  so  i)ervert  the  plain  and  obvious 
meaning  of  a  word  of  such  common  use  and 
well-understood  meaning  as  the  term  "out- 
side." As  said  in  First  Nat.  Bank  v.  Mary- 
land Casualty  Co.,  162  CaL  61,  loc  clt  69, 
121  Pac.  321,  325  (Ann.  Cas.  19130,  1170): 

"Before  one  is  entitled  to  recover  upon  a 
policy  of  insurance  it  is  essential  that  he  brin^ 
himself  within  the  express  provisiODs  of  the  poli- 
cy. WhUe  in  the  construction  of  insurance 
policies  the  rule  is  that  doubtful  provisions  are 
to  be  construed  in  favor  of  tbe  insured  and  in 
aid  of  his  right  to  recover  thereon,  the  rule 
is  equally  well  established  that,  where  the  terms 
of  the  policy  are  plain  and  explicit,  the  conrt 
can  indulge  in  no  forced  construction  of  the 
contract  to  cast  a  liability  upon  the  insurance 
company  which  it  has  not  assumed." 

Or  as  said  in  Mitchell  v.  German  Com'I 
Accident  Ca,  179  Mo.  App.  1,  loc.  clt  7,  161 
S.  W.  362,  363: 

"Courts  are  not  authorized  to  seize  upon  cer- 
tain and  definite  covenants,  exprossed  m  plain 
English,  with  violent  hands  and  distort  them  so 
as  to  include  a  risk  clearly  excluded  by  tbe  in- 
surance contract" 

If  the  words  of  the  contract  are  so  plain 
and  unambiguous  as  to  allow  no  meaning  to 
be  given  them  except  the  one  naturally  im- 
plied by  the  language,  they  must  be  enforced 
in  their  natural  sense.  Webb  v.  Missouri 
State  Life  Ins.  Ca,  134  Mo.  App.  576,  115  S. 
W.  481.  As  said  in  Wiest  v.  United  States, 
etc.,  Ins.  Co.,  186  Mo.  App.  22,  29,  171  S.  W. 
670,  loc.  dt  672; 

"If  it  appeared  that  the  portions  of  the  policy 
imder  consideration,  when  read  and  construed 
together, .  were  at  all  ambisuous  or  of  doubtful 
import,  we  should  not  hesitate  in  tbe  least  to 
'blandly'  resolve  such  ambl^ity  or  doubt  in  fa- 
vor of  the  insured.  Indeed,  the  policy  should,  if 
possible,  be  construed  so  as  to  effectuate  the  in- 
surance, and  not  to  defeat  it." 

But,  where  apt  language  Is  chosen  to  clear- 
ly indicate  that  tbe  indemnity  is  for  loss  oc- 
casioned by  an  entry  into  the  safe  in  a 
particular  manner, 


"cannot  'blandly'  construe  the  troublesome  pro- 
vision out  of  the  contract,  and  disregard  it  al- 
together; for,  however  great  may  be  our  in- 
clination or  duty  to  protect  a  policy  holder 
against  intricate  or  obscure  technical  provisions 
designed  for  the  avoidance  of  liabili^  on  the 
part  of  the  insurer,  we  cannot  make  a  contract 
tor  the  parties." 

In  the  case  of  First  National  Bank  v. 
Maryland  Casualty  Co.,  supra,  there  was  a 
burglar  proof  chest  inside  the  outer  safe  or 
vault  and  the  policy  appUed  only  to  an  entry 
effected  by  the  use  of  tools  or  explosives  used 
against  both.  The  proof  was  that  tools  were 
used  only  upon  one,  while  the  combination 
lock  on  the  other  was  worked.  The  company 
was  held  not  to  be  liable. 

[3]  Plaintiff  can  derive  no  help  from  the 
use  of  the  words  "safe  or  safes"  in  the  gener- 
al clause  of  the  contract  relating  to  the  use 
of  tools  and  explosives  when  applied  direct- 
ly to  the  ouslde;  since  those  words  refer 
to  the  "safe  or  safes"  described  in  the  par- 
ticular schedule  of  the  policy  In  question,  and 
that  schedule  descril)ed  only  one  safe,  namely, 
the  safe  hereinabove  described.  Hence  the 
cash  box  inside  the  safe  cannot  be  considered 
as  itself  constituting  a  second  safe  within 
a  safe. 

Believing  that  there  Is  no  room  for  any 
other  construction  that  that  afforded  by  the 
plain  and  natural  meaning  of  the  words  em- 
ployed, we  are  constrained  to  reverse  the 
judgment 

It  la  so  ordered.    All  concur. 


FLINTON  et  aL  v.  PALMEB.     (No.  1162C.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  18,  1015.) 

Trial    9sa330— Vebdict— Sbpabatx    Coudis. 
The  petition  being  in  two  counts,  each  on 
a  different  note,  verdict  should  be  on  each,  and 
not  in  oae  sum. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  il  777-781%;    Dec.  Dig.  «=»330.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  D.  B.  Bird,  Judge. 

Action  by  A  D.  Fllnton  and  others  against 
W.  K.  Palmer.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed  and  re-aanded. 

Sebree,  Conrad  &  Wendorff,  of  Kansas 
City,  for  appellant  G.  B.  Silverman,  of  Kan- 
sas City,  for  respondents. 

ELLISON,  P.  J.  Plaintiff's  action  is  stat- 
ed In  a  petition  containing  two  counts,  each 
on  a  promissory  note.  The  Judgment  was  for 
the  plaintiff. 

The  petition  being  In  two  counts,  the  ver- 
dict should  have  been  found  on  each.  In- 
stead of  this,  the  trial  court  instructed  the 
Jury  to  return  a  verdict  In  one  sum,  the 
amount  of  both  counts.  This  was  error,  for 
which  the  Judgment  will  be  reversed  and  the 
cause  remanded.  The  Instruction  should  not 
have  been  given,  and  the  Judgment  should 
have  been  arrested.     Boyce  v.   Christy,   47 
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Mo.  70;  Selbert  v.  Allen,  61  Mo.  482;  Mur- 
phy V.  Ry.  Co.,  228  Mo.  162,  128  S.  W.  481. 
It  seems  that  after  the  institution  of  tills 
suit  defendant  filed  a  petition  in  bankruptcy 
In  the  federal  court  He  set  this  up  in  his 
answer.  He  likewise  applied  to  the  trial 
court  for  a  stay  of  proceedings  as  provided 
by  the  banfernpt  law.  This  was  refused.  De- 
fendant now  claims  to  have  been  duly  dis- 
charged in  bankruptcy.  As  the  cause  is  to 
be  remanded,  an  answer  setting  up  the  dis- 
charge can  t>e  filed,  and  the  cause  adjudicated 
as  the  law  may  require. 
Reversed  and  remanded.    All  concur. 


COMMEROIAIi  STATE  BANK  v.  ANKBUM 

et  al.    (No.  11686.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  14,  1915.) 

1.  b^audumjnt  oonvetancbb  4s»241— right 
10  Attack. 

Generally  a  common  creditor  cannot  attack 
a  conveyance  of  his  debtor  in  an  independent 
action  to  set  it  aside  for  fraud,  but  he  should 
reduce  his  claim  to  judgment,  although,  under 
the  direct  provisions  of  Rev.  St.  1909,  {  2344, 
an  attachment  creditor  may  so  attack  a  convey- 
ance. • 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  694,  606-726;  Dec. 
Dig.  «s»241.] 

2.  F*RAUDU1ENT    CONVKTArTOES    «=»259— PETI- 
TION—Su  FFICIEN  CT. 

A  petition  attacking  a  debtor's  conveyance 
for  fraud  should  either  allege  that  the  creditor 
was  a  judgment  creditor  or  an  attachment  cred- 
itor, and,  if  there  is  no  such  allegation,  a  re- 
ceiver should  not  be  app<Mnted. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  756,  757,  764-766, 
769,  770;    Dec.  Dig.  <g=>259.] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;  G.  W.  Wanamaker,  Judge. 

Action  by  the  Conunercial  State  Bank 
against  William  Auk  rum  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed. . 

Stubbs  &  Stubbs,  of  Kansas  City,  for  ap- 
pellants. Prlsby  &  Frlsby,  of  Bethany,  for 
respondent. 

ELLISON,  P.  J.  Plaintiff  brought  an  ac- 
tion against  defendant  Williams  on  a  note, 
by  attachment  While  that  was  pending,  he 
brought  an  action  against  defendants  to  set 
aside  deeds  made  by  defendant  William  Ank- 
rum  to  his  son-in-law  and  by  the  latter  to 
Ankrum's  wife,  on  the  ground  that  they 
were  voluntary  and  made  to  defraud  Ank- 
rum's creditors.  The  present  controversy 
grew  out  of  the  latter  action.  Before  the 
case  was  tried  on  the  merits,  plaintiff  made 
application  for  the  appointment  of  a  receiv- 
er. The  appointment  was  made,  and  defend- 
ants then  moved  to  vacate  the  order.  This 
was  oiverruled,  and  defendants  appealed  to 
this  court 

[1]  Generally  a  common  creditor  cannot  at- 


tack a  conveyance  of  his  debtor  In  an  inde- 
pendent action  to  set  It  aside  for  fraud.  He 
should  first  have  his  claim  ascertained  and 
vouched  by  a  judgment.  Martin  v.  Michael, 
23  Mo.  BO,  66  Am.  Dec.  656;  Crim  v.  Walk- 
er, 79  Mo.  335 ;  High  on  Receivers  (2d  Ed.) 
I  406.  But  an  attachment  creditor's  rights 
are  greater.  In  that  instance  there  la  a  sei- 
zure of  the  land,  and  a  lien  is  fastened  upon 
It,  and,  by  authority  of  the  statute,  such 
creditor  may  maintain  the  action  before  judg- 
ment Section  2344,  R.  S.  1909;  M.  &  T. 
Imp.  Co.  V.  Jones,  143  Mo.  253,  45  S.  W.  41; 
Boland  V.  Ross,  120  Mo.  208,  25  S.  W.  524. 

[2]  But,  In  the  Instance  of  either  a  Judg- 
ment creditor  or  an  attachment  creditor,  the 
petition  should  allege  that  the  plaintiff  is 
one  or  the  other.  Otherwise  it  falls  to  state 
an  essential  requisite  to  a  cause  of  acti<ML 
In  this  case  it  appears  from  the  petition  that 
plaintiff  was  a  creditor,  but  there  Is  no  al- 
legation whatever  that  It  was  an  attachment 
creditor.  It  is  plain  that,  If  there  is  no 
cause  of  action  set  out  In  the  petition,  no 
ground  is  laid  for  a  receiver,  and  none  should 
be  appointed.  Cantwell  v.  0>lumbla  Lead 
Co.,  199  Mo.  loc.  dt.  42,  97  S.  W.  167.  In 
that  case  the  Supreme  Court  said: 

"This  leaves  nothing  for  decision,  except  the 
single  question:  Does  the  petition  state  a  cause 
of  action  for  equitable  relief  and,  as  incident  to 
that  reliefj  the  appointment  of  a  receiver?  Its 
consideration  may  proceed  on  the  assumption 
that  the  petition  must  state  facts  sufficient  to 
warrant  the  appointment  of  a  receiver,  or  tb« 
order  appointing  one  cannot  stand." 

Plaintiff  seemingly  urges,  as  a  cure  for  the 
deficiency  in  the  petition,  that  the  applica- 
tion for  a  receiver  alleged  that  it  was  an  at- 
tachment creditor.  We  need  not  say  wheth- 
er necessary  allegations  In  the  petition  can 
be  pieced  out  by  statements  In  the  application 
for  a  receiver,  for  we  do  not  find  any  allega- 
tion of  that  nature  in  the  latter  paper.  Nei- 
ther attaclunent  suit  nor  attachment  levy  Is 
mentioned. 

The  judgment  Is  reversed.    All  concur. 


FARMERS'     &     MERCHANTS'     BANK    v. 

MUNSON  et  al     (No.  11567.) 

(Kansas    City    Court    of    Appeals.      MissonrL 

June  14,  1915.     Rehearing  Denied 

July  2,  1915.) 

1.  Appeal  and  Error  <S=>854  —  Order  fob 
New  Tbial — Failurk  to  State  Gboohds— 
Statute. 

The  omission  of  the  trial  court  to  specify 
in  its  order  for  new  trial  the  ground  on  which 
its  order  was  based,  as  required  by  Rev.  St, 
1909,  §  2023,  did  not  call  for  reversal  of  the 
order,  out  it  should  be  affirmed  if  sustainable 
on  any  ground  set  forth  in  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  3403,  3404,  3408-3424, 
3427-3430;    Dec.  Diig.  (S=>854.] 

2.  Bii,i.8  AND  Notes  ®=487— Defkotivb  Ti- 

ILE— BURIIEN    OF    pROOF— STATUTE. 

Under  Rev.  St.  1909,  {  10029,  prodding 
that  wbesa  the  title  of  any  person  who  has  ne- 
gotiated an  instrument  is  shown  to  l>e  defective 
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the  burden  is  an  the  holder  to  prove  that  he  or 
some  person  under  whom  be  claims  acquired  the 
title  as  holder  in  due  course,  where,  in  a  suit 
on  notes,  the  makers'  evidence  showed  that  the 
paye«  had  no  title,  the  burden  was  on  plaintiff, 
els^ming  to  be  an  innocent  purchaser  for  value, 
to  prove  that  it  had  acquired  the  title  aa  holder 
in  due  coarse. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1448,  1675-1681,  1683- 
16S7;   Dec.  Dig.  «=>497.] 

3.  New  Tbial  «=>6  —  Discbbtion  of  Tbiai. 
COUBI^— £ti  dencs. 

Trial  courts  have  large  discretionary  pow- 
ers in  the  granting  of  new  trials,  especially 
where  the  weight  of  the  evidence  is  involved. 

[E!d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  fj  9, 10;   Dec  Dig.  <S=>6.] 

4.  Apfeai.  awd  Ebbor  iS=>1015  —  Review — 

DlBCBETION    OF  IiOWEB   CotJBT— NEW    TBIAL. 

Where  the  ruling  of  the  trial  court  grant- 
ing new  trial  had  a  foundation  of  substantial 
.evidence  on  the  point  that  the  verdict  was 
against  the  weight  of  the  evidence,  the  appel- 
late court  could  not  set  aside  the  exercise  of 
such  discretion,  since  the  appellate  court  can- 
not weigh  conflicting  evidence  or  compare  sub- 
stantial opposing  inferences  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f |  3860-3876 ;  Dec.  Dig.  <3=» 
1015.] 

Appeal  from  Circuit  Court,  Boone  County ; 
David  H.  Harris,  Judge. 

Action  by  Farmers'  &  Merchants*  Bank 
against  Gella  Munson  and  Marlon  Munson. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

Fry  &  Rodgers  of  Mexico,  Mo.,  for  appel- 
lants. Arthur  Bruton,  of  Centralia,  and  Don 
C.  Carter,  of  Sturgeon,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  bank  in  Cen- 
tralia, brought  this  suit  against  defendants, 
who  are  mother  and  son,  upon  a  negotiate 
promissory  note  bearing  the  signatures  of 
defendants  as  makers,  which  plaintiff  alleges 
it  purchased  before  maturity  from  the  payee 
for  value.  The  answer  of  the  defendant 
Marlon  pleads  his  minority  as  a  defense, 
and  that  of  bis  mother  denies  the  execution 
of  the  note  under  oath,  and  alleges  that  the 
signatures  of  herself  and  Marion  were  pro- 
cured by  fraud  of  the  alleged  payee,  and 
that  if  plaintiff  purchased  the  note  It  "did 
not  do  60  in  good  faith  and  had  knowledge 
of  tbe  Infirmity  and  defects  in  said  note  as 
herein  alleged  and  had  knowledge  of  such 
facts  that  its  action  in  taking  said  note 
amounted  to  bad  faith."  The  reply  denied 
the  new  matter  in  this  answer,  and  alleged 
that:  ■ 

"Plaintiff  is  the  bona  fide  holder  of  tbe  prom- 
issory note  in  said  petition  described  and  there- 
to attached,  in  due  course,  for  value,  and  with- 
out notice." 

llie  verdict  of  tbe  jury  was  for  defendants, 
but  the  court  sustained  plaintiff's  motion  for 
a  new  trial,  and  defendants  appealed. 

[1]  The  motion  alleged  a  number  of 
grounds,  but  the  court  failed  to  specify,  in 
tbe  order,  the  ground  or  grounds  on  which 
the  new  trial  was  granted,  thereby  falling 


to  ccHuply  with  tbe  provisions  of  section 
2023,  Rev.  Stat.  1909.  But  this  omission 
does  not  call  for  a  reversal  of  the  Judgment 
granting  a  new  trial  whidi  must  be  affirmed 
If  it  can  be  sustained  on  any  ground  set  forth 
in  the  motion.  Mining  Co.  v.  Webster,  193 
Mo.  351,  92  g.  W.  79;  Sharp  v.  Odom,  121 
Mo.  App.  565,  97  S.  W.  225. 

Plalntifl  argues  that  the  order  should  be 
sustained  on  two  grounds  set  forth  in  tbe 
motion,  viz.:  (1)  Tiiat  the  verdict  was  not 
sustained  by  substantial  evidence;  and  (2) 
was  against  tbe  evidence  and  tbe  weight  of 
tbe  evidence. 

We  find  substantial  evidence  supporting 
the  verdict.  It  appears  from  the  evidence  of 
defendants  that  Cella  Munson,  who  was  a 
widow  engaged  In  the  millinery  business  at 
Centralia,  was  induced  to  sign  certain  pa- 
pers which  turned  out  to  be  two  promissory 
notes  for  $288  each,  payable  to  the  "Nation- 
al Fence  Supply  Company,"  by  the  fraudu- 
lent representations  and  artful  manipulations 
of  certain  patent  right  sharpers  who  ap- 
peared in  Centralia,  transacted  business  for 
a  brief  and  busy  season,  and  then  disap- 
peared. One  of  their  number  had  persuaded 
Marlon,  wlio  was  only  16  years  old,  to  go 
into  iwirtnershlp  with  him  as  agent  of  tbe 
"company,"  which  required  its  agency  con- 
tracts to  be  hi  writing  and  its  agents  to 
give  bond  for  the  performance  of  their  duty 
to  account  for  and  pay  over  to  the  company 
the  share  of  the  proceeds  of  their  efforts 
which  would  belong  to  the  company  under 
the  contracts.  Mrs.  Munson  agreed  to  be- 
come su(A  surety  for  both  her  son  and  bis 
partner.  She  signed  four  typewritten  docu- 
ments submitted  by  the  representatives  of 
the  company,  and  she  examined  and  read 
them  before  attaching  her  signatures.  They 
were  in  accordance  with  the  representations. 
The  inference  is  very  strong  that  by  some 
artful  trick  or  manipulation  she  was  un- 
wittingly caused  to  sign  the  two  promissory 
notes.  At  different  times  the  representative 
of  the  company  sold  the  two  notes  to  plain- 
tiff and  indorsed  them  without  recourse. 
Both  notes  were  dated  July  26,  1913,  matur- 
ed November  1,  1913,  and  bore  7  per  cent 
Interest  from  maturity. 

[2]  The  cashier  testified  that  he  discounted 
the  note  first  purchased  ^22.10,  paying  $265.90 
tberefor,  and  the  second  note  $88.  He  claims 
be  knew  of  no  Infirmity  in  the  notes  and 
bought  them  in  good  faith ;  but,  from  all  the 
facts  and  (drcumstances  in  proof,  a  reason- 
able inference  may  be  Indulged  that  he  act- 
ed in  bad  faith  with  knowledge  of  the  in- 
firmity. Tbe  evidence  as  a  whole  presents 
the  subject  of  his  good  faith  as  a  fairly  de- 
batable issue  of  fact  which  should  go  to 
the  jury.  Since  the  evidence  of  defendants 
shows  that  the  payee  of  the  note  had  no 
title,  the  burden  is  on  plaintiff,  who  claims  to 
be  an  innocent  purchaser  for  value,  to  prove 
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that  it  acquired  the  title  as  holder  In  due 
coarse.  Sections  10029,  10027,  Iter.  Stot. 
1909;  Reeves  v.  Letts,  143  Mo.  App.  190, 
128  S.  W.  246;  Hill  v.  Dillon,  176  Mo.  App. 
192,  101  S.  W.  881;  Bank  v.  House,  172  Mo. 
App.  197,  167  8.  W.  809. 

The  most  that  may  be  said  of  plaintiff's 
effort  to  discharge  this  burden  Is  that  the 
evidence  it  adduced  tends  to  support  its  con- 
tention of  good  faith  in  the  purchase  of 
the  notes.  The  court  did  not  err  In  submit- 
ting thei  case  to  the  jury. 

[3]  In  the  state  of  the  record  b^ore  ns, 
we  are  compelled  to  assume  the  new  trial 
was  granted  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence. 
Trial  courts  have  large  discretionary  powers 
in  the  granting  of  new  trials,  especially 
where  the  weight  of  the  evidence  Is  involv- 
ed. Gould  V.  St.  John,  207  Mo.  619,  106  S. 
W.  28;  SHcer  v.  Owens,  241  Mo.  319,  145  S. 
W.  428;  Rlgby  v.  Transit  Co.,  153  Mo.  App. 
330,  133  S.  W.  110. 

[4]  Finding,  as  we  do,  that  the  ruling  of 
the  court  rests  upon  a  foundation  of  substan- 
tial evidence,  we  have  no  ground  upon  which 
we  could  set  aside  this  exercise  of  discre- 
tion, since  we  have  no  right  to  weigh  con- 
flicting evidence,  nor  to  compare  substantial, 
opposing  inferences  of  fact. 

The  Judgment  is  affirmed.     All  concur. 


GREAR  V.  HARVEY  et  al.     (No.  11581.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

June  14,  1915.    Rehearing  Denied  July 

2,  1915.) 

1.  Stbeet     Railboads     ®=»99  —  Collisions 

WITH      VKHICLKS  —  CONTBIBDTOBY       NEGLI- 
GENCE. 

Cue  who  was  driving  a  smooth-sbod  home 
down  a  hill  on  a  slippery  street,  and  who  ap- 
proached a  street  car  track  at  such  speed  that 
he  conld  not  stop  in  time  to  avoid  a  collision 
after  seeing  a  car,  is  contributorily  negligent  as 
a  matter  of  law,  though  he  was  traveling  at 
only  a  jog  trot,  and  it  was  necessary  to  travel 
at  that  pace  to  keep  his  horse  from  falling. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  209-216;  Dec.  Dig.  «==> 
99.] 

2.  Stbbet  Railboads  «s>103— Collisions 
WITH  Vehicles— IIumanitabian  Doctbine 
—Defective  Bbake. 

Where  the  driver  of  a  vehicle  was  placed 
in  a  position  of  peril  through  his  own  negli- 
gence, he  cannot  recover  under  the  humanita- 
rian doctrine  for  the  negligence  of  a  street  car 
company  in  running  a  car  whose  brake  was  de- 
fective, thoush  a  car  with  proper  brakes  could 
have  been  stopped  in  time  to  have  avoided  the 
injury,  since  that  doctrine  takes  into  account 
conditions  as  they  were  at  the  time  the  peril 
was  discovered. 

[Ed.  Note. — For  other  cases,  see  Street  Hail- 
roads,  Cent  Dig.  S  219;   Dec.  Dig.  «=»103.] 

8.  Stbeiet  Railboads  €=»103— Collisions 
with  Vehicles— Humanitarian  Doctrine 
— Kbrob  in  Judoxent. 

Where  the  motorman  of  a  street  car  whose 
brake  was  defective,  on  seeing  the  peril  of  the 
driver  of  a  wagon,  first  attempted  to  stop  the 


car  with  his  brake,  and  then  reversed,  giving 
as  bis  reason  for  not  reversing  at  first  a  fear 
that  the  reversal  would  not  hold  when  the  car 
was  going  at  that  speed,  his  act  was  not  negli- 
gence, but  a  mere  error  in  judgment  for  which 
there  can  be  no  recovery  under  the  humanita- 
rian doctrine. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  219;   Dec.  Dig.  <8=al03.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Jos.  A.  Guthrie,  Judge. 

Action  by  Harry  L.  Grear  against  Ford  F. 
Harvey  and  another,  as  receivers  of  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

John  H.  Lucas  and  Lyons  &  Smith,  all  of 
Kansas  City,  for  appellants.  Reinhardt, 
Schibsby  &  Muenich,  of  Kansas  City,  for  re- 
spondent. 

JOHNSON,  J.  Plaintiff  was  injured  at  a 
street  crossing  in  Kansas  City  in  a  colUsioii 
between  a  wagon  in  which  he  was  riding  and 
an  electric  street  car  operated  by  defendants 
on  the  Holmes  Street  line,  and  this  suit  is  for 
the  recovery  of  liis  damages,  which  he  alleges 
were  caused  by  negligence  of  defendants. 

The  specifications  of  negligence  in  the  peti- 
tion are: 

(1)  Running  the  car  at  excessive  speed;  (2) 
faihng  to  give  warning  of  the  approach  of  the 
car  to  the  crossing;  (3)  failing  to  keep  a  look- 
out for  vehicles  approaching  the  crossing;  (4) 
running  the  car  with  defective  brakes ;  and  (5) 
"that  Uie  said  agents  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  that  plaintiff 
was  in  a  position  of  imminent  and  apparent 
danger  at  or  near  the  defendants'  track  in  time, 
had  reasonable  and  ordinary  care,  diligenc-e, 
and  caution  been  exercised  by  the  defendants, 
and  their  said  agents  in  charge  of  said  car  in 
the  equipment,  control,  and  management  of  said 
car,  to  have  stopped  said  car  before  the  colli- 
sion, or  so  slacked  the  speed  of  said  car  as  to 
have  avoided  said  injury  to  plaintiff." 

The  answer  is  a  general  denial  and  a  plea 
that  plaintiff  was  negligent  In  driving  along 
a  pubUc  street  at  night  without  displaying 
a  light  on  his  vehicle  as  prescribed  by  ordi- 
nance. The  jury  returned  a  verdict  for 
plaintiff  for  $1,500,  and  following  the  over- 
ruling of  their  motion  for  a  new  trial,  de- 
fendants appealed. 

The  Injury  occurred  at  6:30  a.  m.  January 
11,  1913,  at  the  intersection  of  Eighteenth 
and  Cherry  streets  in  Kansas  City,  in  a  col- 
lision between  a  one-horse,  baker's  wagon 
plaintiff  was  driving  south  on  Cherry,  street 
with  a  west-bound  trolley  car  on  Eighteenth 
street.  There  was  a  single  track  in  the 
middle  of  the  latter  street,  upon  which  only 
west-bound  cars  were  operated,  and  the  dis- 
tance between  this  track  and  the  north  cnrb 
was  14  feet  10  Inches,  and  between  the 
trnck  and  the  property  line  21  feet  The 
width  of  Cherry  street  between  property  lines 
was  66  feet  6  Inches,  and  between  curbs  34 
feet  Cherry  street  was  paved  with  vitrified 
brick,  and  from  Seventeenth  street  south  to 
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Eighteenth  was  on  a  downgrade  of  3  or  4 
per  cent,  bnt  was  practically  level  on  the 
street  intersection.     It  was  dark,  the  morn- 
ing was  cold,  and  the  pavement  was  covered 
witl)  a  thin  coating  of  ice.    The  horse's  shoes 
had  worn  smooth,  and  plaintiff  drove  at  a 
dow  trot  down  the  street  towards  the  cross- 
ing.   There  was  a  two-story  bnildlng  at  the 
northeast  comer  of  the  streets,  and  plalntliC 
could  not  see  the  street  car  coming  from  the 
east  until  he  emerged  from  behind  that  ob- 
stmctlon.     At  that  time  he  looked  and  saw 
the  car,  which  then  was  about  20  feet  east 
of  Cherry  street,  and  was  running  at  a  speed 
estimated  by  the  motorman  at  10  miles  per 
hour.    Plaintift  was  standing  in  the  wagon, 
and  when  he  first  saw  the  car  he  was  aboat 
35  feet   north  of   the  track,   the  horse,   of 
coarse,  being  nearer.     Realizing  (he  danger 
of  a  collision,  he  pulled  on  the  lines  to  stop 
the  horse,  but  tried  to  avoid  "pulling  the 
horse  off  his  feet,"  and  thereby  causing  him 
to  slip  and  slide  towards  the  track,  and  he 
applied  the  brake,  but  it  did  not  hold.    The 
horse  began  slipping  and  sliding  towards  the 
track,  and  plaintiff  endeavored  to  prevent  a 
collision  by  swinging  him  around  towards  the 
right,  and  succeeded  in  bringing  him  and  the 
wagon  to  a  place  on  the  car  track  in  front 
of  the  west  property  line  on  Cherry  street, 
where  the  collision  occurred,  and  plaintiff 
was  thrown  out  of  the  wagon  and  injured. 
The  motorman,  who  had  another  collision 
that  evening,  and  was  discharged  by  defend- 
ants, was  introduced  as  a  witness  by  plain- 
tiCT,  and  testified  that  the  car  was  of  the 
single-truck  type,  and  was  equipped  with  a 
hand  brake  which  was  known  by  defendants 
to  be  in  a  defective  condition  when  It  left 
the  bam ;   that  the  brake  shoes  could  not  be 
brought  into  close  contact  with  the  wheels, 
and  be  had  run  beyond  stopping  places  be- 
cause of  that  defect ;  that  as  soon  as  plaintiff 
drove  from  behind  the  building  he  saw  him, 
realized  the  danger  of  a  collision,  and  im- 
mediately shut  off  the  power  and  applied  the 
brakes ;    that  if  they  had  been  in  good  work- 
ing order  he  would  have  stopped  the  car  in 
20  feet  and  avoided  a  collision;   and  that  he 
did  not  attempt  to  reverse  the  power  until  he 
was  3  or  4  feet  from  the  horse,  and  it  was 
too  late  to  prevent  the  collision.    The  sali- 
ent points  of  his  testimony  relating  to  his 
own  conduct  are  that  he  saw  the  horse  and 
wagon  at  the  first  opportunity,  realized  at 
once  the  peril  of  plaintiff,  and  acted  energeti- 
cally  apon  his  best  Judgment  to  avoid  in- 
juring bim.    The  only  criticism  of  his  con- 
duct made  by  plaintiff  is  that  he  could  have 
stopped  the  car  in  time  if,  knowing  that  the 
brakes  were  defective,  he  had  immediately 
applied  the  power  to  reverse  the  motion  of 
the  car. 

In  the  Instructions  given  at  the  request  of 
plaintiff  the  Jury  were  told  to  return  a  ver- 
dict for  him  if  they  found  from  the  evidence 
'"that  tbe  motorman  failed  to  exercise  ordi- 


nary care  in  bringing  his  car  to  a  stop,  after 
he,  in  tbe  exercise  of  ordinary  care,  should 
have  realized  that  there  was  danger  of  a  col- 
lision," or  if  they  found  that  "defendants 
negligently  permitted  the  car  to  be  operated 
with  a  brake  which  was  not  reasonably  effec- 
tive to  stop  the  car."  All  other  pleaded  acts 
of  negligence  were  abandoned  in  the  Instruc- 
tions, apparently  for  the  well-grounded  rea- 
son that  there  was  no  evidence  to  sustain 
them. 

[1]  We  are  of  the  opinion  that  the  court 
erred  in  not  directing  a  verdict  for  defend- 
ants. Negligence  of  plaintiff  which  contrib- 
uted to  place  him  in  a  position  of  peril  is 
indisputably  established.  Knowing  that  a 
ear  was  likely  to  approadi  at  any  time,  it 
was  his  duty  to  be  on  the  lookout,  to  antici- 
pate that  he  might  meet  a  car  there,  and  to 
drive  towards  the  crossing  at  a  gait  and  in  a 
manner  that  would  enable  him  to  stop  before 
reaching  the  track.  It  devolves  upon  the 
traveler  approaching  a  railroad  crossing  ei- 
ther in  the  city  or  in  the  country  not  only  to 
make  reasonable  use  of  his  senses  of  sight 
a^d  hearing  to  discover  an  approaching  car 
or  train,  but  to  approach  the  place  from 
which  such  discovery  may  be  made  In  a  rea- 
sonably careful  manner.  As  was  said  by  the 
Supreme  Court  of  Yir^nia  in  the  following 
quotation  from  the  opinion  in  Dey  v.  United 
Railways  Co.,  140  Mo.  App.  loc.  cit  473,  120 
8.  W.  134: 

"The  mere  fact  of  looking  and  listening  is 
not  always  a  performance  of  the  duty  Incum- 
bent upon  the  traveler,  for  he  must  tJso  exer- 
cise care  to  make  the  act  of  lookinpr  and  lis- 
tening reasonably  effective.  He  must  not  ai>- 
proacti  tbe  track  at  such  a  rate  of  speed  that 
when  be  reaches  tbe  point  where  be  can  see 
or  hear  the  train  it  is  too  late  to  protect  him- 
self from  Injury.  Me  must  exercise  ordinary 
care,  in  attempting  to  cross,  or  in  crossing 
the  track,  and  care  is  never  ordinary  care  un- 
less it  is  proportionate  to  the  known  danger. 
3  Elliott  on  Railroads,  SS  1164-116B;  2  Shear- 
man &  Rpdfield  on  Negligence,  $§  476,  478. 
•  •  •  Washington,  etc.,  Ry.  Co.  v.  Lacey, 
&4  Va.  460,  475  L26  S.  E.  &J1]." 

And  It  is  pertinently  observed  by  Norton!, 
J.,  in  the  cited  case : 

"If  it  was  impossible,  as  it  was,  for  him  to 
see  or  hear  the  approaching  car  before  emerg- 
ing from  the  building  line,  it  was  incumbent 
upon  him  then  to  approach  the  car  tracks 
known  to  be  dangerous  In  soch  a  manner  as  to 
be  able  to  avoid  a  collision  if  a  car  were  ob- 
served approaching.  This  obligation  he  volun- 
tarily violated  by  driving  into  a  known  danger 
at  such  a  rate  of  speed  as  to  be  noable  to  atop 
his  team  and  avert  the  collision.  Tbe  standard 
which  the  law  sets  up  and  by  which  the  con- 
duct of  others  shall  be  ascertained  and  meas- 
ured is  that  of  an  ordinarily  prudent  person 
under  the  existing  conditions.  Loehring  v. 
Westlake  Const.  Co.,  118  Mo.  App.  163.  178. 
179  [04  S.  W.  747].  It  is  obvious  that  a  rea- 
sonably prudent  person  attending  to  the  above- 
mentioned  obligation  which  the  law  affixes  upon 
him  would  have  approached  this  place  of  known 
danger  under  the  circumstances  jn  evidence  by 
driving  his  team  at  such  a  rate  as  to  be  able 
to  check  the  same  and  avert  injury  after  seeing 
the  approaching  car.  It  is  immaterial  wheth- 
er he  was  traveling  in  a  jog  trot,  as  he  stated,  or 
otherwise.     The  bold  and  predominating  tact 
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in  the  case,  from  his  own  testimony,  is  that 
his  team  wag  traveling  at  such  a  rate  at  the 
time  he  first  observed  the  car  as  rendered  him 
wholljr  unable  to  check  it  and  avert  a  possible 
collision." 

Plaintiff's  own  version  of  his  conduct 
shows  that  he  to<*  no  reasonably  effective 
steps  to  protect  himself  from  possible  injury. 
What  could  it  avail  him  to  look  for  a  car  if, 
when  he  looked,  and  could  see  it,  he  was 
driving  at  such  speed  that  he  could  not  pre- 
vent a  collision,  but  had  to  rely  for  his  safe- 
ty solely  upon  the  watchfulness  and  care  of 
defendants?  With  knowledge  that  his  horse 
was  smooth  shod,  and  therefore  upon  an  in- 
secure footing  on  the  ley  pavement,  it  was 
his  business  to  drive  at  a  gait  that  would  en- 
able him  to  stop  In  a  safe  place  upon  dis- 
covering that  the  car  was  coming.  His  con- 
duct was  nothing  less  than  an  assumption  of 
a  superior  right  to  the  crossing,  and  such 
right  Is  not  accorded  by  law  to  any  class  of 
persons  or  vehicles.  C!ole  v.  Railway,  121 
Mo.  App.  605,  97  S.  W.  555;  Markowitz  v. 
Railway,  186  Mo.  350,  85  S.  W.  351,  69  U 
R.  A.  389;  Weaver  v.  Transit  Co.,  60  M«. 
App.  207.  It  is  the  duty  of  a  driver  of  a 
wagon,  as  well  as  of  a  motorman,  so  to  op- 
erate bis  vehicle  In  approaching  public  cross- 
ings as  to  be  reasonably  able  to  avoid  colli- 
sions at  such  places,  and  any  exercise  of  less 
care  than  this  is  not  reasonable  care.  Plain- 
tiff argues  that  be  had  to  drive  at  a  5og 
trot  to  keep  his  horse  "balanced"  so  he  would 
not  slip  and  fall.  The  contention  that  he  had 
a  right  to  do  this  even  at  the  risk  of  a  colli- 
sion is  as  unsound  as  It  would  be  to  argue 
that  he  would  have  beeu  justified  in  driving 
at  a  furious  gallop  for  the  same  reason.  He 
had  no  right  to  drive  at  any  rate  of  speed 
that  would  prevent  stopping  in  a  place  of 
safety  after  he  emerged  from  behind  the 
building  and  could  see  the  car. 

[2]  Plaintiff's  own  negligence,  which  obvi- 
ously contributed  to  place  him  in  peril,  pre- 
vents his  recovery  upon  negligence  of  de- 
fendants In  running  the  car  with  a  defective 
brake.  Such  negligence  cannot  be  treated  as 
an  element  of  a  cause  of  action  under  the 
last  chance  rule,  which  merely  takes  into 
account  conditions  as  they  were  at  the  time 
the  peril  of  the  plaintiff  which  ended  in  his 
injury  became  or  should  have  become  appar- 
ent to  the  operator  of  the  dangerous  instru- 
mentality, and  ignores  the  cause  or  causes  of 
such  peril.  Grout  v.  Railway,  125  Mo.  App. 
552,  102  S.  W.  1026 ;  Klnlen  v.  Railroad,  216 
Mo.  166,  115  S.  W.  523. 

[3]  Therefore  plaintflTs  case  on  the  de- 
murrer to  the  evidence  is  reduced  to  this 
question :  Is  there  any  support  in  the  facts 
and  circumstances  disclosed  for  a  reasonable 
inference  that  the  motorman  was  negligent 
In  the  effort  he  put  forth  to  prevent  the  col- 
lision?   It  is  conceded  he  was  not  remiss  in 


maintaining  a  lookout,  that  he  saw  plaintiff 
and  realized  the  danger  as  soon  as  plaintiff 
was  visible,  and  that  Immediately  he  at- 
tempted to  stop  the  car  by  the  application  of 
the  hand  brakes.  But  plaintiff  argues  that 
he  erred,  and  that  the  error  should  be  ac- 
counted as  negligence  In  not  Immediately  re- 
versing the  power,  instead  of  trying  to  stop 
with  the  brakes  which  he  knew  were  defec- 
tive. He  answered  the  question  of  counsel 
for  plaintiff,  "If  yon  had  reversed  tbe  mo- 
ment you  threw  off  the  power,  how  soon 
would  you  have  stopped?"  with  the  state- 
ment, "In  ave  or  six  feet,  if  it  had  beld." 
An  expert  witness  for  defendants  testified  on 
cross-examination  that  a  car  of  that  type  go- 
ing 10  miles  per  hour  could  be  stopped  by 
reversing  the  power  in  20  or  26  feet;  at  5 
miles  per  hour  could  be  stopped  in  15  feet ; 
and  that  at  slow  speed  there  was  not  mudi 
difference  in  the  distance  In  which  tbe  car 
could  be  stopped,  whether  the  method  em- 
ployed was  the  use  of  tbe  hand  brake  or 
the  reversal  of  the  power. 

From  the  testimony  of  tbe  motorman  we 
have  quoted  it  appears  he  feared  that  at  tbe 
speed    the   car   was    running   tbe    reversal 
would  not  hold,  as  be  expressed  It,  and  would 
not  be  efficacious  until  tlie  speed  bad  been  re- 
duced by  the  braJtes.    We  think  tbe  charac- 
terization of  his  conduct  is  not  to  be  deter- 
mined  by   the   answer   to   the   question    of 
whether  or  not  he  displayed  sound  Judgment 
in  adopting  the  course  he  did.    As  we  beld  In 
Mathews  v.  Railway,  156  Mo.  App.  715,  137 
S.  W.  1003,  a  mere  error  of  judgment  com- 
mitted under  the  stress  of  exciting  and  im- 
minent danger  In  an  honest  and  spontaneous 
effort  to  avoid  Injuring  another  is  not  alone 
proof  of  negligence.    A  person  in  sudi  situa- 
tion may  be  actuated  by  reasonable,  indeed 
by  the  greatest,  care  for  tbe  safety  of  bis 
fellow  beings,  and  yet  pursue  the  least  ef- 
fective of  two  possible  courses,  and  to  stig- 
matize him  as  a  wrongdoer  because  he  was 
not  Infallible  in  an  exciting  emergency  would 
be  an  obvious  perversion  of  the  humanitari- 
an   doctrine,    which    requires    a    reasonable 
manifestation  of  humane  Impulses,  not  the 
possession  and  exercise  of  the  utmost  wis- 
dom and  coolness  In  the  moment  of  danger. 
It  Is  always  for  the  court  to  decide  whether 
a  given  state  of  facts  will  support  a  reason- 
able Inference  of  negligence,  and  In  the  in- 
stant case  we  think  tbe  Indisputable  facts 
that  tbe  motorman  acted  promptly,  honestly, 
and  with  his  best  Judgment  In  the  choice  of 
one  of  two  possible  courses  absolves  him  in 
law  from  any  reasonable  imputation  of  a 
negligent  breach  of  bis  humanitarian  duty 
towards  plaintiff.     A  man  who  Is  honestly 
and  zealously  doing  his  best  to  save  another 
is  not  inhumane,  and  should  not  be  denounc- 
ed as  a  wrongdoer. 

The  judgment  Is  reversed.    All  concur. 
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WILLIAMS  T.  KANSAS  CITY.    (No.  116(».) 

(Kansas  City  Court  of  Appeals.     MiasonrL 

June  18,  1915.) 

1.  Municipal  Coepobations  ®=>705— Usk  of 
Streets  —  Cabe  Requibxo  or  Autouobile 

DUVEBS. 

An  automobile  driver  must  exercise  tlie 
highest  degree  of  care  of  a  very  careful  person, 
and  a  driver  who  suddenly  backs  his  car,  and 
thereby  produces  a  dangerous  situation  con- 
fronting  a  motorcycle  rider,  is  negligent. 

[Ed.  Kote. — For  other  cases,  sea  Municipal 
Corporations,  Cent.  Dig.  §{  1515-1517;  Dec. 
Dig.  <g=>705.J 

2.  MnnioiPAL  Cobfobatioits  «=»706— Use  or 

StBEETB— INJUBIES  TO  TbaVELEBB  —  COM- 

ibibutoby  Neoligence. 
Where  a  motorcycle  rider  was  suddenly  con- 
fronted vitb  danger  because  of  an  automobile 
driver  suddenly  backing  the  automobile,  and 
the  rider  attempted  but  failed  to  avoid  a  colli- 
sion with  the  automobile,  he  was  not  as  a  mat- 
ter of  law  guilty  of  contributory  negligence, 
though  be  erred  in  judgment  as  to  the  best  way 
to  avoid  the  danger. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1518 ;  Dec.  Dig.  e=> 
706.J 

3.  Plkadino  <s=>248— Use  of  Stbebts— Col- 
lision —  Petition  —  Amendment  —  Chamo- 
iNG  Oacse  of  Action. 

A  petition,  in  an  action  against  a  city  for 
the  death  of  a  motorcycle  rider  struck  by  the 
city  waterworks  car  driven  by  the  chief  inspec- 
tor, which  alleges  tbat  the  inspector  while  oper- 
ating the  car  was  acting  within  the  scope  of  his 
employment  as  inspector  of  the  city  waterworks 
department,  may  during  the  trial  be  amended 
so  as  to  show  that  the  city  owned  and  operated 
a  system  of  waterworks  to  supply  its  inhabit- 
ants with  water  for  compensation,  and  thereby 
show  that  the  inspector  was  acting  for  the  city 
in  its  business  capacity,  and  not  in  the  per- 
formance of  a  governmental  duty,  for  the 
amendment  did  not  change  the  cause  of  action. 
[Bd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  686.  687,  68&-706.  708%,  700; 
Dec.  Dig.  «=»248.] 

4.  Appeal  and  E^kbob  ^=al04S '  —  Eabulbss 
Ekbok— Use  of  Stbeetb— Injubies  to  Tbav- 
ELEK8 — Evidence, 

Where,  in  an  action  against  a  city  for  the 
death  of  a  motorcycle  rider  struck  by  the  dty 
waterworks  car  operated  by  ita  cjiief  inspector, 
the  evidence  showed  that  the  car  operated  on 
the  proper  side  of  the  street  suddenly  backed 
to  the  other  side,  and  thereby  collided  with  the 
rider,  error  in  allowing  a  cross-examination  of 
the  inspector  as  to  the  rule  oi  the  road  as  to 
passing  a  vehicle  was  not  prejudicial. 
[Ed.  Not*. — For  other  cases,  see  Appeal  and 

'■■■r,^^'  J?*"'v.^S.   is   4140-4145,  4151,  4158- 
iltiO;    Dec.  Dig.  <S=>1048.] 

5.  Neoligence  <8=»119  —  Plbadino  —  Issues, 
Pboof,  and  Vabiance. 

A  idaintiS  cannot  charge  a  specific  act  of 
negligence  in  the  petition  and  recover  on  an- 
other act  of  negligence  shown,  and  where  there 
is  evidence  of  negligence  not  charged,  and  the 
case  is  submitted  without  instructions  for  plain- 
tiflE,  the  jury  are  thereby  allowed  to  6nd  a  ver- 
dict for  plaintiff  on  any  negligence  shown  by 
the  evidence,  whether  specified  in  the  petition 
or  not. 

[Ed.   Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ii  200-216;  Dec.  Dig.  <S=>119.] 

6.  Tbial  €=s>265—lNSTBuenoNS— Requests. 

'Wliere  the  petition  in  a  negligence  case 
contained  every  conceivable  allegation  of  negli- 


gence and  there  was  no  evidence  of  any  negli- 
gence not  pleaded,  the  failure  of  plaintiff  to  ask 
for  instructions  outlining  the  theory  under  the 
petition  on  which  a  recovery  was  sought  was 
not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  627-641 ;  Dec.  Dig.  <S=>255.] 
7.  Death  (S=39&  —  Action   fob  Nbglioent 

Death— Dakaoes— Excessive  Dauaoes. 
A  young  man  with  good  habits  and  of  ex- 
ecutive ability,  understanding  his  business  and 
earning  $135  per  month,  was  killed,  leaving  a 
I  minor  child,  who  sought  to  recover  damages  for 
negligent  death.  Held,  that  a  verdict  of  $5,- 
000,  reduced  by  the  trial  court  from  $7,000, 
would  not  be  disturbed  as  excessive. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
D^.  fi  126-lSO:  Dec.  Dig.  «=>09.] 

Appeal  from  Circuit  Court,  Jacks<Hi  Ooon- 
ty;  Thomas  J.  Seehom,  Judge. 

Action  by  Harold  J.  Williams,  a  minor,  by 
D.  M.  Pinkerton,  his  next  friend,  against 
Kansas  City.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

A.  F.  Evans,  O.  C.  Mosman,  Hunt  0.  Moore, 
and  A.  F.  Smith,  all  of  Kansas  City,  for  ap- 
I>ellaiit  McCune,  Harding,  Brown  &  Murphy, 
of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  This  suit  la  for  the  death  of 
Joseph.  TVUllams,  alleged  to  have  been  neg- 
ligently caused  by  a  servant  of  the  defendant 
In  the  operation  of  an  automobile  on  the 
streets  of  the  city  while  acting  in  the  scope  of 
his  employment  as  chief  Inspector  of  the 
waterworks  department  owned  and  operated 
by  the  city  for  the  purpose  of  supplying  its 
inhabitants  with  water  for  compensation. 
The  deceased  was  unmarried,  being  a  widow- 
er, and  the  plaintiff  is  a  minor  and  his  only 
child. 

Deceased,  while  riding  a  motorcycle,  was 
struck  and  killed  by  the  dty  waterworks  car 
driven  by  the  chief  inspector,  who  was  on  his 
way  to  a  water  customer  of  the  <dty  to  ex- 
amine the  service  on  account  of  excessive 
bills  which  the  customer  was  being  charged. 
The  collision  occurred  a  few  feet  east  of  the 
Intersection  of  Linwood  boulevard  and  Brook- 
lyn avenue  The  former  runs  east  and  west, 
and  the  latter  north  and  south.  The  servant 
of  the  city  was  traveling  east  on  lAuwood, 
and,  as  he  was  about  to  cross  Brooklyn  ave- 
nue, his  hat  blew  off  and  rolled  to  the  north 
side  of  the  boulevard.  There  were  two  street 
car  tracks  In  the  avenue,  and,  for  fear  that 
he  would  "kill"  his  engine  and  stop  on  these 
tracks,  the  city  employe  did  not  attempt  to 
stop  immediately,  but  allowed  his  car  to  cross 
the  tracks  and  continue  on  the  boulevard  past 
the  intersection  of  the  avenue,  until  it  came 
to  a  stop  with  the  front  of  his  car  close  to  the 
curb  on  the  south  side.  BU»  hat  was  north- 
west of  him  at  this  time  on  the  north  side 
of  the  boulevard  and  a  few  feet  west  of  the 
street  intersection.  Instead  of  getting  out  of 
bis  car  and  walking  back  for  his  hat,  he  re- 
versed his  engine,  and,  looking  at  his  hat 
over  his  left  shoulder,  started  to  back  his 
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car  rapidly  to  the  northwest  Deceased  was 
coming  north  on  the  avenue  and  turned  east 
on  the  boulevard  going  In  a  northeast  direc- 
tion to  make  the  turn  at  the  time  the  city  em- 
ploy6  was  backing  his  car  northwest,  thus 
causing  the  two  machines  to  reach  the  same 
point  at  the  same  time,  resulting  In  a  collision 
that  threw  deceased  off  his  machine  and  kill- 
ed him. 

[1,  2]  The  evidence  for  plaintiff  tends  to 
show  that  the  automobile  was  traveling  east 
and  was  suddenly,  and  without  warning  or 
signal  of  any  Idud,  reversed  and  backed 
diagonally  in  the  street  and  into  the  motor- 
cycle; that  deceased  when  strucki  rolled  to 
the  northwest;  that  the  motorcycle,  in  turn- 
ing east  on  the  boulevard,  was  on  the  proper, 
that  Is,  the  south,  side  of  tha  street,  while 
the  automobile  was  on  the  wrong  side,  for 
It  to  be  going  west,  although  on  the  proper 
side  if  going  east  The  two  streets  are  both 
important  streets  of  the  city  and  much  travel- 
ed. '  Deceased,  in  turning  east  on  the  boule- 
vard, had  a  right  toexiwct  that  every  vehicle 
on  the  south  side  of  the  street  would  be  going 
east;  and  when  he  turned  the  corner  and 
discovered  too  late  that,  instead  of  going  east, 
the  automobile  was  backing  rapidly  to  the 
northwest  he  should  not  be  charged  with 
contributory  negligence  as  matter  of  law, 
even  if,  when  confronted  with  this  sudden 
and  dangerous  situation,  he  attempted  to 
avoid  the  collision  and  unfortunately  failed  to 
do  so.  The  law  imposed  upon  the  automobile 
driver  the  duty  of  exercising  the  highest  de- 
gree of  care  ofl  a  very  careful  person,  and 
it  was  his  negligence  in  suddenly  backing  the 
car  that  produced  a  dangerous  and  unexpect- 
ed situation  which  suddenly  confronted  the 
deceased ;  and,  even  if  the  latter  could  be 
said  to  have  erred  in  Judgment  as  to  the  best 
way  to  avoid  the  danger,  it  was  not  his  neg- 
ligence that  brought  about  the  situation,  but 
that  of  the  city  employe.  Hence  deceased 
cannot  be  charged  with  contributory  negli- 
gence as  matter  of  law.  The  question  was 
clearly  one  for  the  Jury  to  pass  upon. 

[3]  At  the  time  the  trial  commenced,  the 
petition,  while  it  alleged  that  the  automobile 
was  being  operated  by  an  agent  and  employe 
of  the  city  acting  in  the  scope  of  his  employ- 
ment as  inspector  of  defendant's  waterworks 
department  did  not  contain  any  statement 
that  the  employe  was  engaged  in  a  duty  in- 
cidental to  the  sale  of  water.  Defendant  con- 
tends that  the  water  plant  la  also  operated 
for  public  purposes,  1.  e.,  Are  protection  and 
the  sprinkling  of  streets,  and  that  in  accom- 
plishing these  two  purposes  the  city  acts  In 
its  governmental  capacity,  rather  than  In  its 
corporate  or  business  capacity.  Hence  It  con- 
tends that  the  petition  did  not  state  a  cause 
of  action.  There  was  no  demurrer  or  other 
assault  made  upon  the  petition  In  any  way, 
and  before  the  trial  was  finished,  or  the  cause 
submitted,  plaintiff  asked  and  obtained  leave 
to  amend,  and  did  amend,  the  petition  by 
interlineation,  adding,  to  the  statement  that, 


defendant  was  a  municipal  corporation,  the 
words  "owning  and  operating  a  system  of 
waterworks  to  supply   its  inhabitants   with 
water  for  compensation."    If  the  petition,  be- 
fore this  amendment  was  added,  did  not  speci- 
fy whether  the  city,  in  maintaining  its  water- 
works, was  acting  It  its  ministerial  capacity 
or  was  performing  a  governmental  duty,  cer- 
tainly the  interlineation  of  the  above  allega- 
tion was  the  statement  of  a  fact  from  which 
follows  the  necessary  legal  conclusion   that 
the  city  was  acting  in  its  corporate  or  busi- 
ness capacity  and  not  In  the  performance  of 
a  governmental  duty.    Henderson  v.  Kansas 
City,  177  Mo.  477,  78  S.  W.  1045;   Dammann 
V.    St   Louis,   152   Mo.    186,   53   S.   W.    832; 
Thurston  v.  St  Joseph,  51  Mo.  610,  11  Am. 
Rep.  463;    Hannoa  v.  County,  62  Mo.  313; 
Bullmaster  v.  St  Joe^b,  70  Mo.  App.  60; 
State  ex  reL  v.  Gates,  190  Mo.  640,  loc.  dt 
558,  80  S.  W.  881,  2  Ia  R.  A  (N.  S.)  152 ;    Rice 
V.  St  I/)uls,  165  Mo.  636,  65  S.  W.  1002;   Don- 
ahoe  V.  Kansas  City,  136  Mo.  657,  loc  dt  667, 
38  S.  W.  571.    And  the  subsequent  allegation 
of  the  petition  that  the  employe  was  acting 
within  the  scope  of  his  employment  as  chief 
Inspector  of  the  waterworks  department  ap- 
plies to  the  above  ministerial  or  corporate 
business  of  the  city,  and  cannot  be  held  to 
apply   to   any    governmental   duty   thereof. 
£spedally  Is  this  true  in  the  absence  of  any 
attack  made  upon,  or  objection  to,  the  peti- 
tion.   The  evidence  was  that  the  dty  was 
engaged  In  the  sale  of  water  to  Its  dtlzens, 
and  that  It  was  In  connection  with  the  sale  of 
water  that  the  inspector  was  running  the  au- 
tomobile.    And  there  was  neither  pleading 
nor  evidence  to  the  contrary. 

It  must  be  understood  that  we  are  not  de- 
ciding, even  by  implication,  that  had  the  evi- 
dence shown  the  Inspector  was  merely  per- 
forming some  duty  in  reference  to  public 
hydrants  on  the  street  having  nothing  direct- 
ly to  do  with  the  sale  of  water,  the  work 
would  have  been  governmental  In  its  nature 
for  which  the  dty  would  not  be  liable.  We 
are  not  passing  upon  that  question,  since  it  is 
not  necessary  in  this  case. 

At  its  worst  the  petition,  at  the  beginning 
of  the  trial,  was  silent  upon  the  question 
whether  the  work  the  employe  was  engaged  in 
had  to  do  with  the  sale  of  the  watier  or  some 
other  dty  purpose  in  maintaining  the  water 
plant  Without  objection  to  the  petition,  the 
city  answered  and  went  to  trial;  but  before 
the  evidence  was  finished,  the  amendment 
was  made  spedflcally  alleging  that  the  ac- 
ddent  occurred  in  connection  with  the  city's 
business  of  selling  water.  This  cured  Its 
deficiency.  If  any  defect  existed  theretofore. 
It  is  true,  defendant  objected  to  the  amend- 
ment bdng  made;  but  there  Is- no  basis 
for  such  .objection.  There  was  no  change  in 
the  cause  of  action  stated.  It  remained  as  be- 
fore. Nor  was  proof  of  any  new  fact  made 
necessary  by  the  amendment  that  was  not 
necessary  under  the  petition  as  it  stood  before 
the  amendment     The  amendment  did  not 
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create  a  necessity  for  a  oontinnance  for  de- 
fendant; aad,  if  It  did,  no  showing  thereof 
was  made  or  even  attempted  to  be  made. 
The  petition,  as  it  stood  before  the  amend- 
ment, was  not  a  mere  nonentity.  Bvea  if 
it  were  lacking  in  the  matter  above  mention- 
ed, it  stated  a  cause  of  action,  but  stated  it 
defectively.    It  could  therefore  be  amended. 

Complaint  is  made  because  of  the  refusal  of 
certain  instructions.  We  have  gone  over 
them  aU  and  find  they  are  without  merit 
Those  refused  either  contained  some  errone- 
ous element  in  them,  or  were  fully  covered  by 
those  given.  The  court  gave  12  instructions 
in  behalf  of  the  defendant,  and  they  covered 
the  case  from  every  possible  angla 

[41  It  Is  claimed  that  the  trial  court  com- 
mitted reversible  error  in  permitting  plain- 
tiff, in  the  cross-examination  of  the  city  em- 
ployfi  who  drove  the  automobile,  to  ask  him 
concerning  the  rule  of  the  road  ^s  to  passing 
a  vehicle  going  In  the  same  direction.    We 
fail  to  see  wherein  defendant  was  prejudiced 
by  this.    All  the  evidence  shows  that  the  an- 
tomoblle  was  backing  westward  at  the  time, 
and  the  evidence  for  plaintiff  (which  must  be 
accepted  by  us  as  true  in  view  of  the  verdict 
in  his  favor)  amply  tends  to  show  that  the 
automobile   was   on   the   south   side   of  the 
street;    that  is,  on  the  side  where  it  would 
be  expected  to  be  going  east  Instead  of  west 
And  the  fact  that  the  automobile  was  headed 
east  wonld  still  farther  lead  deceased  to  be- 
lieve it  was  going  in  that  direction  and  ex- 
cuse him  of  negligence  in  attempting  to  pass 
It  on  the  left  in  accordance  with  the  rules 
of  the  road.     The  automobile,  in  backing 
west  on  the  south  side  of  the  street,  created 
a  situaticm  of  danger  which  arose  suddenly 
and  without   warning  to  the  motorcyclist 
The  automobile  driver  should  have  known 
tltat  under  the  stress  of  that  moment  the 
motorcyclist  would  involuntarily  attempt  to 
obey  the  rule  of  the  road  applicable  to  that 
side  of  the  street  and  to  conditions  as  he 
rightfully  supposed  them  to  be.    Hence  the 
rule  of  the  road,  applicable  to  the  situation 
had  both  machines  been  going  east,  was  a 
circumstance  for  the  Jury  to  take  into  con- 
sideration in  judging  the  conduct  of  each 
man. 

[S,  (]  Flaintitr  asked  no  instructions,  and 
defendant  insists  that  this  is  reversible  error. 
It  Is  true  that  in  the  case  of  Eversole  v. 
Wabash  Railroad  Co.,  249  Ma  523,  loc.  dt 
529  and  632,  155  S.  W.  419,  421,  Judge  Graves 
says  such  practice  should  be  condemned,  and 
that: 

"There  should  In  all  cases  be  at  least  one  prin- 
cipal instruction  oatUninK  to  the  jury  the  the- 
ory under  the  petition  upon  which  recovery  is 
■ought" 

But,  althongh  the  learned  judge  said  such 
practice  Is  to  be  condemned,  yet  the  case 
was  not  reversed  or  remanded  upon  that 
ground,  nor  are  we  aware  of  a  case  where 
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that  has  been  done.  The  writer  agrees  with 
the  view  that  such  practice  ought  not  to 
be  i)ermltted,  at  least  in  cases  where  specific 
negligence  Is  charged  in  the  petition.  The 
rule  is  that  one  cannot  charge  a  specific  act 
of  negligence  in  the  petition  and  recover  up- 
on an  act  of  negligence  shown  but  not  charg- 
ed. Where  there  Is  evidence  of  negligence 
not  charged,  and  the  case  is  submitted  with- 
out instructions  for  plaintiff,  the  jury  are 
thereby  allowed  to  find  a  verdict  for  plaintiff 
for  any  negligence  shown  by  the  evidence 
whether  specified  in  the  petition  or  not  And 
the  defendant  ought  not  to  be  compelled  to 
call  the  jury's  attention  to  any  unpleaded 
negligence  by  asking  an  instruction  telling 
the  Jury  they  cannot  find  a  verdict  upon  it 
However,  the  petition  in  this  case  contained 
every  conceivable  allegation  of  negligence, 
and,  so  far  as  we  have  been  able  to  learn 
from  the  record,  there  was  no  evidence  of  any 
negligence  not  pleaded  In  the  petition.  Hence 
the  case  is  free  from  this  objection  whicb 
the  writer  has  to  the  practice  of  allowing 
a  plaintiff  to  submit  his  case  without  instruc- 
tions. But  however  this  may  be,  it  has  been 
so  long  heretofore  held,  without  qualification, 
that  a  plaintiff  is  not  required  to  ask  Instruc- 
tions, that  nntil  the  Supreme  Court  says 
such  practice  is  error  and  that  a  case  should 
be  reversed  and  remanded  for  that  reason, 
we  will  not  do  so.  In  Wilson  v.  Kansas  City 
Southern  Ry.  Co.,  122  Mo.  App.  667,  loc.  dt. 
872,  99  S.  W.  465,  the  rule  that  a  plaintiff  U 
not  required  to  ask  instructions  is  upheld  up- 
on the  authority  of  a  long  list  of  cases  cited 
therein  from  Drury  v.  White,  10  Mo.  354, 
down.  And  in  Morgan  v.  Mulhall,  214  Mo. 
451,  loc.  clt.  462-464,  114  S.  W.  4,  7,  the  Su- 
preme Court  In  very  strong  and  forceful 
language,  held  that: 

"Nondirection,  where  specified  direction  is  not 
requested,  is  no  ground  of  new  trial,  unless  it 
produce  a  verdict  SKainst  the  evidence." 

[7]  So  far  as  the  record  discloses,  the  case 
was  tried  fairly,  and  is  singularly  free  from 
any  attempt  to  arouse  prejudice  or  sympathy 
in  the  minds  of  the  jury.  We  are  unable 
to  perceive  any  ground  for  the  assertion  that 
the  verdict  Is  the  result  of  sympathy  on  the 
part  of  the  Jury.  The  deceased  was  a  young 
man  of  good  habits,  and  of  executive  ability, 
understanding  his  business  thoroughly,  aud 
earning  a  salary  of  $135  per  month  when  he 
was  killed.  The  loss  his  only  child  sustained 
in  his  death  is  more  than  the  mere  board 
bill  his  father  would  pay  for  him  during  his 
minority.  He  lost  the  opportunity  of  securing 
a  finished  education  and  other  material  ad- 
vantages a  wise  and  prosperous  father  can 
give  his  son.  The  jury  returned  a  verdict 
of  $7,000,  which  the  trial  Judge  reduced  to 
$6,000.  At  this  amount  it  comes  to  us  hav- 
ing the  approval  of  the  Jury  and  of  the  learn- 
ed trial  Judge  who  heard  the  case.  We  will 
not  Interfere  with  the  Judgment  as  excessive. 

It  is  affirmed.    All  concur. 
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DATIGHEBTT  ▼.  PERKY  et  al.    (No.  11631.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  14,  1916.    Rehearing  Denied 

July  2,  1915.) 

1.  Justices  or  thb  Pbaoe  «=»160— Appbals— 
Notice  of  Appeal. 

Rev.  St.  1909,  §  7582,  provides  that,  if  the 
appeal  from  a  justice  be  not  allowed  on  the 
same  day  on  which  the  judgment  is  rendered, 
appellant  shall  serve  appellee,  at  least  10  days 
before  the  term  at  which  the  cause  is  to  be 
determined,  with  a  notice  of  appeal.  Section 
7584  provides  that,  if  the  appellant  shall  fail 
to  give  such  notice  at  least  10  days  before  the 
second  term  of  the  appellate  court  after  the 
appeal  is  taken,  the  judgment  shall  be  affirmed 
or  the  appeal  dismissed  at  the  option  of  the 
appellee.  Seld,  that  actual  knowledge  on  the 
part  of  the  appellee  that  an  appeal  has  been 
taken  is  not  tue  equivalent  of  the  statutory 
notice,  and,  on  a  motion  to  dismiss  an  appeal 
for  failure  to  give  such  notice,  evidence  that  ap- 
pellee's attorney  knew  the  appeal  bad  been 
taken  was  properly  disregarded. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  579-591,  658;  Dec. 
Dig.  iS=>160.] 

2.  Justices  or  the  Peace  €=»ieO— AppeaI/— 
Notice  or  Appeal. 

Under  Rev.  St  1909,  i§  7582,  758i,  on  en 
api>eal  from  justice  court,  the  giving  of  notice 
of  appeal  is  jurisdictional;  the  court  acquiring 
jurisdiction  over  the  cause  by  the  filing  of  the 
transcript  and  papers  by  the  justice  but  over 
the  person  of  the  appellee  by  the  service  of  the 
notice  of  appeal  or  by  appellee's  voluntary  gen- 
eral appearance. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace^  Cent  Dig.  Si  579-591,  658;  Dec. 
Dig.  «=»160.] 

S.  Jusncxs  OP  TBx  Pkacb  «=9l60— AFP]BeALr— 

Notice  of  Appeal. 
Where,  on  an  appeal  from  justice  court  by 
plaintiff,  be  filed  an  amended  petition  and  de- 
livered a  copy  thereof  to  defendant's  attorney, 
the  attorney's  acknowledgment  in  writing  of  the 
receipt  of  such  copy  was  not  equivalent  to  an 
appearance,  and  did  not  waive  notice  of  appeal, 
since  while  any  act,  implying  that  the  appellee 
is  in  the  circuit  court  for  general  purposes,  con- 
stitutes a  waiver  of  the  notice  of  appeal,  an 
act  out  of  court  cannot  be  construed  as  an 
aK>earance  in  court,  and  the  appearance  must 
be  in  reference  to  some  act  touching  the  merits 
of  the  case. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  579-591,  658;  Dec. 
Dig.  «=»100.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Daniel  B.  Bird,  Judge. 

Action  by  W.  D.  Daugherty  against  D.  J. 
Perky  and  another,  partners  doing  business 
as  Perky  Bros.  From  a  Judgment  dismissing 
an  appeal  from  justice  court,  plaintiff  ap- 
peals.   Affirmed. 

Conger  R.  Smltb,  of  Kansas  City,  for  ap- 
peUant.  O'Hern  &  O'Hern,  of  Kansas  City, 
for  respondents. 

JOHNSON,  J.  This  case  originated  In  a 
Justice  court,  and  Judgment  was  rendered  for 
defendants.  Plaintiff  appealed  to  the  circuit 
court,  but  not  on  the  day  Judgment  was  ren- 
dered. The  transcript  from  the  Justice  was 
filed  in  the  circuit  court  during  the  Septem- 


ber, 1913,  term,  bat  no  notice  of  appeal  was 
served  on  respondents.  During  the  next 
term  of  the  circuit  court,  which  convened 
November  10,  1913,  plaintlfl  filed  an  amend- 
ed petition  and,  pursuant  to  a  rule  of  court, 
delivered  a  copy  of  this  petition  to  the  at- 
torneys of  defendants,  who.  In  writing,  ac- 
knowledged receipt  of  the  copy.  The  second 
term  of  the  court  convened  January  12,  1914. 
and  the  third,  March  16th.  At  the  latter 
term,  defendants  filed  their  motion  to  dismiss 
the  appeal  on  the  g;round  of  plaintiff's  fail- 
ure to  give  the  statutory  notice.  The  ooart 
heard  and  sustained  the  motion,  and  plain- 
tiff appealed. 

[1]  At  the  hearing  of  the  motion,  tbe  at- 
torney of  plaintiff  testified  that,  before  the 
expiration  of  the  time  for  serving  notice  of 
appeal,  he  had  a  conversation  with  an  attor- 
ney for  defendants  relative  to  the  trial  of 
the  case  in  the  circuit  court  which  indicated 
that  the  latter  had  actual  knowledge  of  the 
facts  that  an  appeal  had  been  taken  and  that 
the  case  bad  been  lodged  in  the  circuit  coort. 
The  court  properly  disregarded  such  evi- 
dence. The  rule  is  well  settled  that  actual 
knowledge  of  the  appellee  that  an  appeal 
has  been  taken  is  not  the  eQuivalent  o£  the 
statutory  notice  of  appeal.  As  is  well  said  in 
Hardware  Co.  v.  Taylor,  22  Mo.  App.  513: 

"The  appellee  may  have  actual  knowledge  of 
an  appeal  being  taken.  He  may  stand  by  and 
see  it  perfected;  yet  he  must  have  the  statu- 
tory notice.  •  •  •  If  the  appellee's  knowl- 
edge of  the  appeal  does  not  affect  the  matter. 
it  would  seem  that  evidence  aliunde  the  notice, 
showing  the  appellee  understood  to  what  the 
notice  referred,  should  be  rejected." 

See,  also,  Jordan  v.  Bowman,  28  Mo.  Aw>. 
608;   Pattison  v.  Railway,  93  Mo.  App.  643. 

The  statutes  require  notice  of  the  appeal 
to  be  given  where  the  appeal  Is  not  allowed 
on  the  same  day  on  which  the  Judgment  is 
rendered.  Section  7582,  St  1909.  If  such  no- 
tice be  not  served  "at  least  ten  days  before 
the  second  term  of  the  appellate  court  after 
the  appeal  is  taken,  the  Judgment  shaU  be  af- 
firmed, or  the  appeal  dismissed,  at  the  option 
of  the  appellee."    Section  7584. 

[2,  3]  The  giving  of  such  notice  is  Jurisdic- 
tional. The  notice  is  analogous  to  a  sum- 
mons— is  the  statutory  means  by  which  the 
appellee  is  called  upon  to  appear  in  the  cir- 
cuit court  and  submit  himself  to  its  Jurisdic- 
tion. That  court  becomes  possessed  of  Ju- 
risdiction over  the  cause  by  the  filing  of  the 
transcript  and  papers  by  the  Justice,  but  ac- 
quires jurisdiction  over  the  person  of  the  ap- 
pellee by  the  service  of  tbe  notice  of  appeal 
Drake  v.  Gorrell,  127  Mo.  App.  636,  106  S.  W. 
1080;  Bartschat  v.  Downey,  172  Mo.  App. 
632,  155  S.  W.  880.  Though  Jurisdlctton  of 
the  cause  has  been  lodged  In  the  circuit  court 
Jurisdiction  of  the  person  of  the  appellee 
must  be  obtained,  either  by  service  of  the 
statutory  notice,  or  by  his  voluntary  general 
appearance  in  court  Bertschat  v.  Downey, 
supra.    As  is  said  in  the  case  Just  cited: 
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"Any  act  whaMoenr,  which  implies  that  the 
appellee  is  In  the  circuit  court  for  general  pur- 
poses, constitutes  a  waiver  of  the  notice  of  ap- 
peal, and  confers  upon  the  court  jurisdiction 
as  to  the  person  of  the  appellee.  Leeper  v.  Car- 
ter, 137  Mo.  App.  617,  119  S.  W.  liS3 ;  Ford 
T.  Gray.  131  Mo.  App.  240,  110  S.  W.  682 : 
Morgan  v.  Lumber  Co.,  105  Mo.  App.  239,  79 
S.  W.  997;  Payne  v.  Kailroad,  75  Mo.  App. 
14;  Parmerlee  v.  Williams,  71  Mo.  410;  Page 
V.  Railroad,  61  Mo.  78;  Deatley  v.  Potter,  29 
Mo.  App.  222;  Bates  r.  Scott,  26  Mo.  App. 
428." 

By  "any  act"  Is  meant  that  the  appearance 
must  be  in  reference  to  some  act  touching  the 
merits  of  the  case.  Page  v.  Railroad,  61  Mo. 
78.  By  no  sound  process  of  reasoning  may 
an  act  of  the  appellee,  performed  out  of 
court,  be  construed  as  an  appearance  In 
court.  Gluck  v.  Dlebold,  I  Mo.  App.  2C5. 
In  Bates  v.  Scott,  this  court,  speaking 
through  Hall,  J.,  ruled  that  the  acceptance 
by  the  appellee  of  a  notice  to  take  deposi- 
tions In  the  action,  followed  by  his  appear- 
ance at  the  taking  of  the  depositions,  and 
objecttng  to  certain  questions  asked  the  wit- 
nesses, was  equivalent  to  an  act  in  court  re- 
lating to  the  merits  of  the  action  and  con- 
stituted a  waiver  of  notice.  Judge  Hall 
said: 

"By  objecting  to  certain  questions  and  hav- 
ing the  objecnons,  with  the  grounds  thereof, 
noted,  they  (appellees)  plainly  were  preparing 
to  have  the  circuit  court  pass  upon  the  validity 
of  the  objections,  and,  in  that  way,  they  were 
preparing  for  trial  in  said  court." 

And  It  has  been  decided  that  an  appear- 
ance of  the  appellee  In  court  to  consent  to  an 
order  of  continuance  of  the  cause  is  such  an 
appearance  to  the  merits  as  will  waive  the 
notice.     These  decisions  are  consistent  with 
that  of  the  St  Louis  C!ourt  of  Appeals  in 
Gluck  T.  Diebold,  supra,  where  it  is  held  that 
an  acknowledgment  by  the  attorney  of  the 
appellee  of  notice  to  take  depositions  will  not 
suffice  as  a  waiver  of  notice  of  appeal.    Such 
an  act,   being  a  professional  courtesy  com- 
monly practiced  by  members  of  the  bar,  was 
held  to  have  had  no  different  effect  from 
that  which  would  have  followed  a  refusal  of 
the  attorney  to  accept  service  and  a  formal 
service  upon  him.    It  was  not  tantamount  to 
an  appearance  in  court,  and  did  not  waive 
the  giving  of  notice  of  appeal.    That  case, 
which  we  think  was  properly  decided,  Is  per- 
tinent to  the  point  chiefly  relied  upon   by 
plaintiff,  that  the  acknowledgment  by  the  at- 
torneys   of    defendants    of    service    of    the 
amended  petition,  plaintiff  had  just  filed,  or 
was  at>out  to  file,  was  a  voluntary  appear- 
ance of  defendants  in  court  to  the  merits  of 
the  action,  which  waived  the  service  of  no- 
tice of  appeal.    Its  only  effect  was  to  dis- 
pense with  the  formal  service  of  the  petition, 
and  It  could  not  be  contended  that  the  office 
of  a  notice  of  appeal  could  be  usurped  by 
service  of  a  pleading  such  as  an  amended  pe- 
tition.   An  analogous  case  Is  found  in  Evans 
V.  BaUway,  58  Mo.  App.  427,  where  service 
on  the  appellee  of  a  notice  for  change  of 


venue  was  not  allowed  to  take  the  place  of 

the  notice  of  appeal,  though  It  "undoubtedly 
conveyed  to  the  appellee  the  Information  that 
the  appeal  was  pending."  The  court  ob- 
served: 

"TJe  object  and  purpose  of  the  notice  of  ap- 
peal io  not  only  to  notify  the  appellee  that  an 
appeal  has  been  taken  but  to  advise  him  that 
it  will  bt  prosecuted." 

Hie  court  did  not  err  In  sustaining  the 
motion  to  dismiss  the  appeal. 
The  judgment  is  affirmed.    All  concur. 


HENSON  y.  PASCOLA  STAVE  00. 
(No.  1280.) 

(Springfield  Court  ot  Appeals.    Missouri.    June 

4,  1915.     Rehearing  Denied  June 

24,  1916.) 

1.  Masteb  and  Servant  <8=»245— Injubt  to 
Servant  —  Contbibutobt  Negligence  — 
Method  of  Wobk. 

A  servant  injured  in  doing  work  is  not 
chargeable  with  selecting  the  more  dangerous 
method  of  work  where  doing  it  as  ordered  by 
the  master's  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  682,  778-788;  Dec.  Dig. 
«s>245J 

2.  Master  and  Servant  «9264— Aotior  tob 
Injury— Pleauino  and  Proof. 

Though  the  petition  in  a  servant's  action 
for  injury  in  unloading  logs  from  a  car  alleged 
nd  defect  in  the  track,  evidence  that  its  south 
side  was  lower  was  admissible  to  show  the 
car's  position,  and  the  consequent  necessity  for 
the  efforts  to  get  the  logs  to  the  skid  on  the 
north  side,  the  point  provided  for  unloading. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  861-876  ^  Dec.  Dig.  «a» 
264.] 

3.  Appeal  and  Ebbob  «s>1050  —  Habmuss 
Ekrob— Aduission  or  Evidence. 

Tlie  contest  in  a  servant's  action  for  injury 
in  unloading  logs  really  being  whether  there 
were  two  stakes,  or  only  one,  on  one  side  of  a 
pile  of  logs,  any  error  in  admitting  evidence 
that  three  were  needed  was  harmless. 

[Gd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1068,  1069,  4153-4107, 
4166;  Dec.  Dig.  «=9l050.] 

4.  Tbhal  ®=»83— Reception  of  Evidence- 
Objections. 

Objection  to  evidence  that  no  proper  foun- 
dation was  laid  should  specify  in  what  respect 
foundation  was  not  shown. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  193-210;   Dec.  Dig.  <8=>83.] 

6.  Evidence  €=»482  —  Opinion  Evidence  — 

Custom. 
One  has  a  right  to  call  for  a  conclusion  as 
to  the  existence  of  a  custom. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2255;   Dec  Dig.  *=»482.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Frank  Kelly,  Judge. 

Action  by  W.  F.  Henson  against  the  Pas- 
cola  Stave  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Arthur  L.  Oliver  and  Everett  Reeves,  both 
of  CaruthersviUe,  for  appellant  Ward  & 
Collins,  of  CaruthersvUle,  for  resjwndent 
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ROBERTSON,  P.  J.  This  case  has  been 
here  before,  and  is  reported  in  151  Mo.  App. 
234,  181  S.  W.  931.  It  also  baa  been  in  the 
Supreme  Court,  and  the  adjudication  which 
gives  validity  to  the  opinion  of  this  court  is 
the  adoption  of  It  by  the  St  I/)uls  Court  of 
Appeals  as  reported  in  166  Mo.  App.  5,  145 
S.  W.  1184.  The  facta,  so  far  as  material 
at  this  time  to  the  statement  of  the  case,  will 
be  found  in  the  prior  opinion,  except  that 
at  page  238  of  the  prior  opinion  of  this  court 
(131  S.  W.  932)  it  is  stated  that  two  stakes 
were  placed  on  eadi  side  of  each  section  of 
logs,  whereas  in  the  case  made  at  the  last 
trial  the  testimony  in  behalf  of  plaintiff  tends 
to  prove  that  there  was  only  one  stake  and 
one  place  for  a  stake  upon  the  south  side  of 
the  logs  being  unloaded  at  the  time  plain- 
tiff was  injured,  the  logs  being  skidded,  in 
unloading  off  the  car,  to  the  north.  The 
trial  from  which  this  appeal  is  taken  by 
the  defendant  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  In  the  sum  of  $6,500. 

The  burden  of  api>ellant's  contention  here 
la  that  there  was  not  substantial  testimony 
that  there  was  but  one  socket  on  the  south 
side  of  the  pile  of  logs  upon  which  plaintiff 
was  working  when  he  was  injured.  The  tes- 
timony overwhelmingly  convicts  the  defend- 
ant of  error  in  this  contention.  M.  A.  Lands 
testified  positively  that  there  was  but  one 
socket.  G.  Goddard  teetlfled  that  he  did  not 
see  but  one  stake  on  the  south  side  of  this 
pile  of  logs.  Ben  Hodges  testified  that  he 
noticed  the  south  side  of  the  car  after  the 
accident,  and  that  to  the  best  of  his  recol- 
lection there  was  but  one  socket  at  that 
place;  Luke  Abbott  testified  that  he  looked 
carefully  about  the  car,  and  that  he  did  not 
see  any  other  stake  at  this  point  other  than 
the  one  that  broke  or  any  place  for  another 
stake.  AU  of  these  witnesses  testified  in  be- 
half of  plaintiff.  W.  B.  Huddelston,  defend- 
ant's foreman  at  the  time  of  the  accident, 
testified  in  its  behalf  that  he  examined  these 
cars  when  they  were  at  the  mill,  but  that 
he  could  not  say  that  he  examined  this  car 
at  the  time  plaintiff  was  hurt,  and  that  nei- 
ther could  he  say  there  were  four  stakes  on 
the  south  side  of  the  car,  which  would  be 
necessary  to  give  two  stakes  south  of  the 
pile  on  which  plaintiff  was  working  when  in- 
jured. Another  witness  In  behalf  of  the 
defendant,  William  West,  foreman  of  the 
road,  testified  in  direct  examination  about 
the  stakes,  but  on  cross-examination  says  no 
more  than  that  he  thinks  there  were  four 
sockets  on  the  south  side  of  the  car,  but  that 
he  would  not  swear  that  there  were  that 
many  there.  No  witness  testified  that  there 
was  more  than  one  stake  wbic)>  save  way 
and  caused  plaintiff  to  fall.  Several  wit- 
nesses in  behalf  of  the  defendant  testified  to 
examining  the  stake  which  broke,  and  that 
stakes  were  always  put  into  all  of  the  sock- 
ets, thus  Justifying  the  inference  that  there 


was  but  one  socket  south  of  this  partlcalar 
pile  of  logs. 

Taking  appellant's  contentions  In  the  or- 
der set  out  In  its  brief,  we  find  the  first  In- 
sistence to  be  that  a  verdict  should  have 
been  directed  In  its  behalf  because  the  testi- 
mony discloses  beyond  controversy  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. This  contention  is  devoid  of  merit 
and  was  disposed  of  adversely  to  appellant  in 
the  prior  opinion.  We  shall  not  use  any 
space  or  consume  any  time  by  doing  more 
than  ruling  this  contention  in  favor  of  plain- 
tiff. 

It  Is  next  insisted  by  appellant  that  Its 
demurrer  to  the  testimony  should  have  been 
sustained  because  the  plaintiff  was  subjecting 
the  car  and  stakes  to  a  strain  not  Intended, 
designed  or  contemplated  by  the  defendant, 
it  being  stated  that  stakes  were  intended 
solely  to  hold  the  logs  mi  the  car  only  until 
it  reached  the  mill.  By  what  method  it  was 
or  should  have  been  contemplated  by  the  de- 
fendant in  view  of  this  contention  the  logs 
were  to  be  unloaded  is  not  suggested.  The 
plaintiff's  usual  duties  were  the  operation  of 
a  drag-saw  at  defendant's  mill,  where  the 
car  was  set  and  the  logs  were  to  be  unload- 
ed. On  this  particular  day  he  had  run  out 
of  logs,  and  was  directed  by  defendant's  fore- 
man to  assist  in  unloading  this  car.  He 
had  proceeded  safely  with  this  work  so  far 
as  the  west  pile  of  logs  were  concerned  and 
to  a  considerable  extent  as  to  the  east  The 
south  side  of  the  car  was  lower  than  the 
north  side,  the  usual  side  for  unloading,  and 
in  the  process  of  unloading  they  reached  a 
log  which  was  crooked  and  required  manip- 
ulation to  get  it  to  the  skids  on  the  north 
side  of  the  car.  In  order  to  accomplish  this 
result  the  plaintiff  was  ordered  by  defend- 
ant's foreman  to  go  to  the  point  where  he  was 
standing  when  the  stake  gave  way.  He  had 
there  taken  hold  of  the  log  with  his  cant  hook 
and  was  lifting.  Surely  the  master  must  be 
held  to  contemplate  the  work  which  the  plain- 
tiff was  doing  under  the  express  orders  of  Its 
foreman.  The  plaintiff  was  doing  the  very 
thing  the  defendant's  business  demanded, 
and  doing  it  in  the  only  way  it  could  be 
done,  so  far  as  the  testimony  discloses.  The 
defendant  owed  the  plaintiff  the  primary  du- 
ty of  providing  a  reasonably  safe  place  in 
which  he  should  be  required  to  do  its  work. 
Defendant  failed  in  this  duty,  and  must  pay 
the  penalty. 

[1]  Again,  the  appellant  Insists  that  the  de- 
murrer should  have  been  sustained  on  the 
theory  that  the  plaintiff,  as  between  two 
methods,  selected  the  more  dangerous.  No 
such  rule  is  applicable  to  this  case,  for  one 
reason  at  least,  that  the  plaintiff  did  not  se- 
lect his  method,  but  was  ordered  thereto  b; 
defendant's  foreman.  It  Is  also  urged  that 
the  demurrer  should  have  been  sustained  be- 
cause there  was  testimony  conclusive  on  the 
proposition  that  the  car  was  supplied  witb 
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the  number  of  stakes  and  sockets  which  had 
proved  to  be  safe  and  sufficient,  and  that  the 
mode  of  loading  the  logs  and  staking  them 
on  the  car  was  the  mode  used  in  all  other 
cars  In  like  circumstances.  The  advance- 
ment of  this  argument  is  due  to  a  misconcep- 
tion of  the  testimony.  As  we  have  above 
noted  the  testimony  tends  to  prove  that 
there  was  but  one  socket  south  of  the  par- 
ticular pile  of  logs.  Even  defendant's  wit- 
nesses, including  its  foreman,  testified  that 
one  stake  on  the  south  side  of  the  pile  of 
logs  was  not  sufficient  or  considered  safe. 

For  none  of  the  reasons  above  urged  or 
for  other  reasons  assigned  in  the  brief,  equal- 
ly devoid  of  merit,  should  the  demurrer  to 
tile  evidence  have  been  sustained. 

[2]  Error  is  assigned  on  the  admission  of 
testimony  tending  to  show  that  the  south 
side  of  the  track  where  the  car  was  standing 
when  it  was  l>eing  unloaded  was  lower  than 
the  north  side,  since  the  petition  alleged  no 
defect  in  the  track  at  this  point  Neverthe- 
less the  testimony  was  proper  to  show  the  po- 
sition of  the  car  and  the  necessity  for  the 
efforts  which  plaintlfF,  defendant's  foreman, 
and  other  employes  were  exerting  to  get 
these  logs  over  to  the  skid  on  the  north  side, 
the  only  point  provided  by  defendant  for  un- 
loading them. 

[3]  The  defendant  further  insists  that  the 
plalnttfif  was  allowed  to  Improperly  offer  tes- 
timony that  three  stakes  on  each  side  of 
each  pile  of  logs  were  necessary  to  properly 
hold  the  logs  on  the  car.  The  defendant  by 
its  attitude  in  the  trial  of  the  case,  in  effect, 
conceded  that  two  -  stakes  were  necessary. 
As  we  have  before  noticed,  there  is  much 
testimony  that  but  one  place  for  a  stake  was 
provided,  and  defendant's  own  witnesses, 
without  objection,  testified  that  this  was  in- 
sufficient, so  the  contest  really  centered 
around  the  theory  of  whether  there  was,  as 
a  matter  of  fact,  two  or  one  stake,  and  no 
harm  was  done  defendant  in  admitting  this 
testimony,  even  if  properly  objected  to. 

[4,  B]  Other  testimony  to  which  our  atten- 
tion is  directed  by  appellant,  on  the  question 
of  custom,  referred  solely  to  the  number  of 
stakes  required  in  the  transportation  of  the 
logs  to  the  mill.  No  objection  was  made  to 
the  question  because  it  applied  to  the  cars  in 
transit.  The  test  of  defendant's  duty  to  the 
plaintlfl  must  be  measured  by  how  many 
stakes  It  should  have  had  in  the  car  when  It 
was  being  unloaded  under  the  conditions  dis- 
closed In  this  case.  The  objection  did  not 
specify  the  point  how  relied  on  and  cannot, 
therefore,  be  considered,  but,  if  we  concede 
that  the  question  went  to  the  sufficiency  of 
the  stakes  at  the  time  of  unloading,  we  yet 
have  an  insufficient  objection  thereto.    The 


objection  was  that  the  proper  foundation 
was  not  laid ;  that  it  called  for  a  conclusion; 
and  that  it  was  wholly  Immaterial  and  in- 
competent. Such  objections  are  too  general 
to  reach  the  point  now  contended  for  by  ap- 
pellant. State  ex  reL  West  v.  Diemer,  255 
Mo.  336,  360,  164  8.  W.  617.  The  contention 
should  have  informed  the  court  and  the 
plaintiff  in  what  respect  defendant  consider- 
ed no  foundation  was  shown,  whether  it  was 
a  lack  of  a  qualification  of  the  witnesses  to 
speak  on  this  subject,  or  whether  there  was 
an  absence  of  the  necessary  proof  of  a  cus- 
tom or  usage  existing  elsewhere.  Litigants 
should  not  be  allowed  to  make  objections  of 
this  character,  and  then  urge  here  points 
which  might  have  been  met  in  the  trial  court 
had  the  objection  been  more  qteclfia  The 
plaintiff  had  a  right  to  call  for  a  conclusion 
(HI  this  point  of  custom,  and  it  was  material 
to  the  issue,  as  appellant  itself  concedes  in 
contending  elsewhere  in  its  brief  that  It  did 
all  that  was  usual  and  customary  among 
others  In  this  particular  line  of  work. 

It  is  argued  here  that  the  court  refused  to 
submit  to  the  jury  the  question  of  the  alleg- 
ed negligence  of  a  feUow  servant  in  placing 
in  the  car  the  defective  stake  that  caused 
the  accident,  as  was  involved  in  the  former 
appeal,  but  this  argument  is  based  upon  a 
misconception  of  the  record.  The  court  did, 
at  the  request  of  the  defendant,  instruct  (No. 
i)  the  jury  that  the  defendant  was  not  liable 
if  the  accident  occurred  by  reason  of  a  defec- 
tive stake  placed  in  the  car  by  an  employ^ 
of  the  defendant.  This  instruction  was  giv- 
en as  requested  by  defendant,  except  that  a 
few  words  which  were  a  repetition  were 
stricken  therefrom  by  the  court.  This  also 
meets  the  objection  as  to  a  refused  instruc- 
tion on  the  same  point  tuUy  covered  by  the 
Instruction  given. 

It  is  asserted  by  appellant  that  the  verdict 
is  excessive,  and  the  only  reason  given  In  its 
brief  therefor  is  that: 

"The  evidence  is  clear  and  convincing  that 
the  plaintiff's  own  negligence  in  the  care  and 
treatment  of  his  injury  at  least  partially  con- 
tributed to  the  loss  of  his  leg." 

This  was  a  question  of  fact  for  the  jury 
upon  which  the  defendant  requested  and  was 
given  an  instruction.  There  was  ample  tes- 
timony on  which  to  base  this  Instruction,  the 
jury  resolved  the  facts  in  plaintiff's  favor, 
and  we  cannot  disturb  the  verdict  on  this 
point 

There  clearly  being  no  error  committed  In 
the  trial  of  this  case,  the  judgment  is  af- 
firmed. 

FABRINGTON  and  STURGIS,  JJ.,  con- 
cur. 
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FINNELL'S   ESTATE   t.   HOWARD. 
(No.  11624.) 
(Kansas  City  Court  of  Appeals.     Missonri. 
June  14,  1915.) 

Descent  and  Distbibution  igsoSZ— "Dowbb 

IN  Pebsonalty." 

The  child's  share  in  the  personal  estate  of 
one  dyin^  leaving  children,  which  Rev.  St.  1909, 
S  349,  eives  the  widow,  is  her  "dower  in  the 
personal  estate,"  from  which  section  117  re- 
quires deducted  the  $400  of  personal  property, 
which  section  116  allows  her  to  choose. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  ||  83,  135-140,  144, 
147-149,  161-158,  161-167,  169-171,  296-308; 
Dec.  Dig.  «s>52. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dower.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; A,  H.  Waller,  Judge. 

In  the  matter  of  the  estate  of  Lewis  Fin- 
nell,  deceased.  From  the  Judgment  of  the 
circuit  court  on  appeal  by  the  widow,  also 
admiqjstratrlx,  from  an  order  of  distribu- 
tion by  the  probate  court,  in  favor  of  Jennie 
F.  Howard,  said  widow  again  appeals.  Af- 
firmed. 

Whltecotton  &  Wight,  of  Moberly,  for  ap- 
pellant Sam  C.  Major,  of  Fayette,  lif.  J. 
Lilly,  of  Moberly,  and  W,  M.  Williams,  of 
Boonevllle,  for  respondent 

TRIMBLE,  J.  Lewis  FinneU  died,  intes- 
tate, leaving  a  widow  and  an  only  child  by 
a  former  marriage.  The  widow  was  appoint- 
ed administratrix  of  the  estate,  and  during 
the  administration  thereof  applied  for  and 
was  allowed  $400  worth  of  personal  property 
at  Its  appraised  value  given  her  under  the 
provisions  of  section  116,  R.  S.  Mo.  1909. 
After  doing  this,  and  paying  all  debts  and 
costs  of  administration,  there  remained  in 
her  hands  belonging  to  the  estate  a  balance, 
upon  final  settlement,  of  $6,965.23  for  distri- 
bution. This  she  desired  to  divide  equally  be- 
tween herself  and  her  steitchlld;  she  being 
entitled  to  a  child's  part  in  the  personal  es- 
tate of  her  husband  pursuant  to  the  provi- 
sions of  section  349,  R,  S.  Mo.  1909.  The  pro- 
bate court  however,  held  that  under  section 
117,  R.  S.  Mo.  1909,  the  $400  she  had  already 
received  should  be  deducted  from  her  share, 
and  directed  that  $3,682.61  be  distributed  to 
the  only  child  and  ^,282.62  be  paid  to  her, 
the  said  widow.  From  this  order  of  distri- 
liution  the  widow  appealed  to  the  circuit 
court,  where  the  same  view  of  the  law  was 
taken  and  a  Biniilar  order  of  distribution 
was  made.  From  it  she  appealed  to  this 
court. 

By  section  116,  B.  S.  Mo.  1909,  the  widow 
was  allowed  to — 

"take  such  personal  property  as  she  may  choose, 
not  to  exceed  the  appraised  value  of  $400,  for 
which  she  shall  give  a  receipt" 

Section  117  provides  that: 
"The   widow   shall   apply   for   such   property 
named  in  the  preceding  section  before  the  same 


shall  be  distributed  or  sold,  which  shall  be  de- 
ducted from  her  dower  in  the  personal  estate, 
if  there  be  any." 

What  does  this  phrase  "dower  in  the  per- 
sonal estate"  mean  or  refer  to?  If  it  means, 
or  was  intended  to  apply  to,  the  widow's 
share  in  the  personal  estate  of  her  deceased 
husband,  then  the  $400  must  be  deducted 
from  the  widow's  share  In  this  case,  since 
that  is  what  section  117  says  must  be  done. 
The  widow's  share  in  the  personal  estate  of 
the  husband  in  this  case  arises  by  virtue  of 
section  349,  R.  S.  Mo.  1909,  which  says: 

"When  the  husband  •  •  •  shall  die,  leav- 
ing a  child  or  children  or  other  descendants, 
the  widow  •  •  •  shall  be  entitied  absolutely 
to  a  share  in  the  personal  estate  belonging  to 
the  husband  •  *  •  at  the  time  of  his 
*  *  *  death,  equal  to  the  share  of  a  child  of 
such  deceased  husband." 

Whether  the  share  going  to  the  widow 
under  this  section  can  be  technically  and 
strictly  called  "dower  in  personalty"  or  not 
nevertheless  the  fact  remains  that  it  is  treat- 
ed and  called  "dower."  Section  349  is  the 
same  as  section  2189,  R.  S.  Mo.  1879,  so  far  as 
the  point  here  involved  is  concerned.  The 
St.  Louis  Court  of  Appeals,  in  Hoyt  v.  Davis, 
21  Mo.  App.  235,  loc.  dt  240,  speaking  of 
this  section,  says: 

"The  provision  made  by  the  statute  for  the 
widow  out  of  the  personal  estate  of  her  deceased 
husband  has  always  been  spoken  of  and  regard- 
ed as  dower  since  territorial  times.  The  deci- 
sions of  the  Supreme  Court  from  an  early  period 
likewise  speak  of  this  provision  as  'dower,' 
or  as  'dower  in  personalty.' " 

See,  also,  Haniphan  v.  Long,  70  Mo.  App. 
351,  loc.  dt  353;  Hayden's  Adm'r  v.  Hay- 
den's  Adm'r,  23  Mo.  3^.  In  McJ^rland  \. 
Baze's  Adm'r,  24  Mo.  156,  loc.  cit  157,  Judge 
Leonard,  speaking  of  sections  30  and  32,  art 
2,  of  chapter  2,  vol.  1,  R.  S.  Mo.  1855  (which 
are  now  sections  114  and  116  of  the  1909  Re- 
vision, but  specified  only  $200  then),  says: 

"The  $200  worth  of  a  deceased  husband's 
personal  property,  which  is  allowed  to  the 
widow  by  the  thirtieth  section  of  the  administra- 
tion law,  is  expressly  spoken  of  in  the  statute 
as  a  part  of  her  dower  in  his  estate." 

See,  also,  Hastings  v.  Myers,  21  Mo.  519, 
loc.  cit.  521,  and  Cummings  v.  Cummings,  51 
Mo.  261,  loc.  cit  263,  where  the  right  of  the 
widow  to  this  personal  property  "was  part 
of  her  dower,  expressly  made  so  by  law." 
In  1  Woerner  on  Am.  Law  of  Admn.  (2d  Ed.) 
{  82,  p.  182,  it  is  said: 

"In  Missouri  the  allowance  to  the  widow  is 
expressed  by  statute  to  be  'in  addition  to  dower,' 
a  part  of  which  (property  selected  by  her  not 
exceeding  the  appraised  value  of  $400)  is  to  be 
deducted  from  her  distributive  share  in  the  es- 
tate (also  given  under  the  dower  act,  and  not 
under  the  statute  of  desccuts  and  distributions) 
if  in  excess  of  $400,  but  it  not  liable  for  debts." 

See,  also,  Griffith  r.  Canning,  54  Mo.  2S2, 
loa  cit  284 ;  Glenn  T.  Gunn,  88  Mo.  App.  423, 
loc.  dt  426. 

It  would  seem,  therefore,  that  the  LegisU- 
ture,  when  it  used  the  phrase  "dower  in  the 
personal  estate  if  there  be  any,"  in  sectioD 
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117,  meant  the  dtilld's  part  in  the  petsonal 
estate  of  the  husband  to  which  the  widow 
was  entitled  In  case  the  husband  died  leav- 
ing a  child,  children,  or  other  descendants. 
The  phrase  means  something,  and  If  it  does 
not  mean  that,  to  what  else  can  It  refer,  and 
from  what  is  the  deduction  to  be  made? 

We  do  not  think  the  remarks  in  Waters  v, 
Herboth,  178  Mo.  166,  loc  dt  172,  77  S.  W, 
305,  to  the  effect  that  sections  114,  115,  and 
116  were  not  designed  to  affect  final  distribu- 
tion, and  that  the  property  covered  thereby 
was  to  be  separated  from  the  estate  and 
form  no  i>art  of  It  either  to'  the  creditors  or 
the  distributees,  can  be  construed  as  militat- 
ing  against   th6   view   herein   stated.     The 
court  was  saying  nothing  about  section  117, 
whldti  Is  the  section  requiring  the  $400  to  be 
deducted.    The  court  was  merely  answering 
the  objection  raised  In  that  case  that  the  con- 
struction therein  adopted  would  conflict  with 
section  120.     The  remarks  are  undoubtedly 
true ;   the  property  covered  by  the  sections  is 
thereby  separated  from  the  estate  so  that  it 
is  not  to  be  administered.    So  that  the  widow 
gets  aald  property  whether  cerdltors  or  oth- 
ers get  tb^t  claims  or  not;    but  this  does 
not  prevent  section  117  from  requirln?  the 
$400  to  be  deducted  from  the  widow's  share, 
equal  to  a  child's  part.  In  the  personalty  if 
there  be  any.    Again,  the  court,  in  the  case 
dted,    was  not   dealing   with    the   widow's 
share  in  the  personalty  equal  to  a  child's 
part  given  her  by  the  law  under  this  section 
without  any  formal  election  on  her  part,  but 
was  deciding  a  case  where  the  wife  had  died 
childless,  In  which  event  the  husband,  under 
section  350,   Is  entitled   to  one-half   of  the 
wife's  real  and  personal  estate  absolutely, 
subject  to  the  payment  of  debts.     Neither 
this,  nor  the  interest  a  widow  may  elect  to 
take  in  the  real  and  personal  estate  of  her 
childless  husband  by  virtue  of  sections  351  to 
355,   both   inclusive,  have  anything  in  com- 
mon with  the  property  obtained  under  sec- 
tion 349.    The  property  obtained  under  the 
former  sections  can,  in  no  sense,  be  termed 
or   treated  as  "dower,"   since  the  property 
therein  given  is  "in  lieu  of  dower"  and  sub- 
ject  to  the  payment  of  debts,  except  that 
wbl<3i  came  to  the  husband  from  the  wife. 
The  difference  between  the  rights  conferred 
by  section  349  and  those  conferred  by  sec- 
tions 351-355  has  been  pointed  out  by  the  St 
Ix>ais  Court  of  Appeals  in  Martin  v.  Jones, 
155  Mo.  App.  490,  134  B.  W.  1097.    The  prop- 
erty obtained  under  sections  351  and  follow- 
ing have  never  been  termed  or  referred  to  as 
dower,  and  hence  decisions,  saying  the  wid- 
ow Is  entitled  to  take  by  election  property 
under  these  sections,  can  also  have  her  $400, 
do  not  decide,  even  by  analogy,  that  in  cases 
where  the  widow  takes  a  child's  part  In  her 
husband's  personal  estate  under  section  349, 
she  Is  exempt  from  having  deducted  there- 
from  the  $400  received  under  section  116. 
Ilie  reason  she  is  not  exempt  In  this  regard 


Is  merely  because  section  117  says  she  shall  not 
be.  It  is  true,  at  page  496  of  155  Mo.  App., 
at  page  1097  of  134  S.  W.  of  the  Martin  Case, 
Judge  Nortonl  says  the  bouuties  allowed  to 
the  widow  under  sections  114-117  "are  no 
part  of  her  dower  proper,"  and  doubtless  this 
may  be  technically  correct,  but  it  does  not 
change  the  fact  (nor  was  it  so  intended)  that 
from  early  times  personal  property  received 
by  the  widow  under  these  sections  was  call- 
ed dower  In  personalty,  so  that  we  may  be 
sure  that  Is  what  the  Legislatare  had  in 
mind  when  it  used  the  phrase  "dower  In  the 
personal  estate"  in  section  117. 

The  opinion  in  Howard  v.  Strode,  242  Mo. 
210,  at  page  219,  146  S.  W.  792,  at  page  794 
(Ann.  Gas.  19130,  1057),  does  say  that  "the 
portion  of  the  husband's  personalty  given  to 
the  widow  by  section  349  is  not  dower,"  but 
Just  before  that  (242  Mo.  on  page  218,  146  8. 
W.  on  page  794  [Ann.  Cas.  1913C,  1057])  the 
court  refers  to  the  fact  "that  the  widow's  in- 
terest In  the  husband's  personalty  is  referred 
to  as  dower  In  section  117,  Bevised  Statutes 
1909,"  and  in  certain  dted  cases;  and  else- 
where on  page  219  of  242  Mo.,  on  page  795  of 
146  S.  W.  (Ann.  Cas.  1913G,  1067),  the  court 
speaks  of  "the  distinction  between  dower 
proper  and  the  so-called  dower  in  personalty" 
as  having  been  pointed  out  in  Ferguson  y. 
Gentry,  206  Mo.  188,  104  S.  W.  104.  The  Su- 
preme Court  in  this  Howard  CJase  waa  not 
considering  the  meaning  of  the  terms  in  sec- 
tion 117,  but  of  something  else.  It  does  not 
therefore  sustain  appellant  in  her  contention. 
The  same  is  true  of  Messersmith  v.  Messer- 
smlth  (Sup.)  175  S.  W.  914. 

We  are  therefore  of  the  opinion  that  the 
Judgment  should  be  affirmed.  It  is  so  order- 
ed.   All  concur. 


SHOWEN  V.  MBTROPOLITAN  ST.  BY.  00. 
(No.  11658.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

June  14,  1915.     Bebeaiing  Denied 

July  2,  1915.) 

1.  WiTNXSSES  «s>271— Cboss-Exakination — 
Depositions. 

It  is  improper  to  oonfront  a  witness  on 
cross-examination  with  a  depoaitioa  taken  in  a 
former  trial,  and,  after  asking  him  whether  he 
did  not  make  certain  statements  therein  at  the 
former  trial,  to  read  such  statements,  where 
the  entire  evidence  on  such  subject  is  not  read. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §9  958-962;   Dec  Dig.  <8=271.] 

2.  Witnesses  ®=»406  —  Impeachmbnt  —  Evi- 
dence. 

In  a  personal  injury  action,  the  introduc- 
tion of  a  petition  drawn  by  attorneys  for  plain- 
tiff's intestate  for  the  purpose  of  discrediting  a- 
witness  was  erroneous,  where  it  had  no  bearing 
on  the  case. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  §!  1276-1279;  Dec.  Dig.  <S=>406.] 

3.  Dakaobs    «s>95  —  Pebsonai.    Ivjttbuxb  — 
Death  from  Otubb  Causes. 

Where  a  person  injured  through  another's 
negligence  dies  from  other  causes  before  judg- 
ment damages  should  be  limited  to  the  space  of 
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time  between  the  date  of  the  injury  and  the 
death. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  gg  222-229;    Dec.  Dig.  <S=»05.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  D.  E.  Bird,  Judge. 

Action  by  John  A.  Showen,  administrator, 
against  the  Metropolitan  Street  Hallway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

John  H.  Lucas  and  L.  A.  laughlin,  both  of 
Kansas  City,  for  appellant  Ed.  E.  Aleshire 
and  J.  A.  Showen,  both  of  Kansas  City,  and 
R.  S.  Robertson,  of  Sedalia,  for  respondent. 

EU/ISON,  P.  J.  Plaintiffs  Intestate,  Cy- 
ras C.  Armstrong,  was  injured  while  attempt- 
ing to  alight  from  one  of  defendant's  street 
cars  on  which  he  was  a  passenger.  The  de- 
ceased instituted  an  action  for  damages.  He 
died  before  judgment  was  rendered,  and 
plaintiff  was  appointed  bis  administrator. 
Plaintiff  then  became  a  party  and  filed  an 
amehded  petition,  and  on  trial  recovered 
judgment  This  judgment  was  reversed  by 
this  court  164  Mo.  App.  41,  148  S.  W.  135. 
Another  trial  was  had,  and  plaintiff  again  re- 
covered. Defendant  then  appealed  to  the 
Supreme  Cburt,  and  that  court  transferred 
it  here. 

[1]  Defendant  introduced  one  Rardln  as  a 
witness  in  its  behalf.  In  croes-ezamlnatlon 
plaintiffs  counsel  confronted  him  with  his 
deposition  taken  in  a  former  trial,  or  with 
his  evidence  as  contained  in  the  bill  of  ex- 
ceptions taken  at  the  former  trial  (counsel 
have  not  stated  which),  and  asked  him  if  he 
did  not  make  certain  statements  therein  at 
the  former  trial,  and  then  introduced  these 
selected  statements  In  evidence.  This  was 
objected  to,  but  permitted  by  the  court 
Counsel  should  have  read  the  whole  of  his 
evidence  on  that  particular  subject  For  oth- 
er parts  of  it  might  have  made  consistent 
wbnt  otherwise  would  appear  to  be  contra- 
dictory. Prewitt  V.  Martin,  59  Mo.  326,  334; 
State  V.  Stein,  79  Mo.  330,  332 ;  State  v.  Mat- 
thews, 88  Ma  121,  125;  Wilkerson  v.  Ellers, 
114  Mo.  245,  251,  21  S.  W.  514.  If  counsel 
had  merely  exhibited  the  deposition  to  the 
witness  and  asked  him  if  he  had  not  made 
certain  statements  therein,  and  then  have 
failed  to  have  Introduced  the  deposition,  thus 
leaving  the  jury  to  Infer  that  the  witness 
was  >ight  perhaps  no  harm  would  have  been 
done  under  the  view  expressed  by  the  Su- 
preme Court  in  State  v.  Matthews,  supra. 
But,  as  we  have  stated  above,  plaintiff,  over 
defendant's  protest,  introduced  in  evidence 
the  small  part  selected  by  him.  It  was  a 
violation  of  a  fundamental  rule  of  evidence. 
The  deposition  should  have  been  shown  to 
the  witness,  and  the  whole  of  it,  or  that  part 
relating  to  the  subject  in  hand,  should  have 
been  introduced.  Then  any  special  pertinent 
questions  could  have  been  asked. 

[2]  For  the  purpose  of  discrediting  the  tes- 


timony of  one  of  defendant's  witnesses,  a 
draft  of  a  petition  drawn  by  attorneys  for 
Armstrong,  plaintiff's  Intestate,  was  bxtto- 
duced  In  evidence  over  defendant's  objection. 
The  witness  had  been  in  the  office  of  those 
attorneys  and  knew  something  of  tlie  case 
from  conversations  with  Armstrong.  We  do 
not  see  that  It  had  any  bearing  on  the  case, 
and  it  should  have  been  excluded. 

[3]  Though  the  death  of  deceased  followed 
some  time  after  his  Injury,  yet  It  was  not 
caused  by  such  Injury.  The  evidence  tended 
to  show  permanent  physical  injury  to  the 
leg  and  hip,  and  much  pain  and  suffering. 
An  instruction  on  the  measure  of  damages 
called  attention  to  these  conditions  and  was 
so  worded  that  the  jury  might  allow  dam- 
ages for  the  ordinary  expectation  of  life  for 
a  man  of  Armstrong's  age,  though  it  did  not 
BO  direct  In  Instances  where  the  injured 
party  dies  from  other  causes,  before  Jndff- 
ment  damages  should  be  limited  to  the  space 
of  time  between  the  date  of  the  injury  and 
the  death.  Baiload  Co.  v.  Chance,  57  Kan. 
40,  48,  46  Pac.  60;  111.  Ste61  Co.  v.  Ostrow- 
sU,  194  111.  376,  887,  62  N.  E.  822;  Id.,  93 
lU.  App.  67;  WethereU  v.  Railroad,  104  IIU 
App.  357;  Welch  ▼.  Railroad,  7  DeL  (Penae- 
will)  140,  145,  76  Aa.  60. 

The  judgment  is  reversed,  and  cause  re- 
manded.   All  concur. 


WESTON  T.  AMERICAN  INS.  CO. 
(No.  11588.) 

(Kansas  City  Court  of  Appeals.     Missonrl. 

Jane  14,  1915.     Rehearing  Denied 

July  2,  1916.) 

1.  INSUBANCK  €=»165— Descbiptiow  or  Loca- 
tion OP  Pbopebty. 

Plaintiif,  holding  a  fire  policy  on  household 
goods,  told  the  insurer's  agent  that  she  iutcnded 
to  move,  and  that  she  desired  to  increase  her 
insurance,  whereupon  he  canceled  the  old  policy 
and  issued  a  new  policy  for  a  larger  amount 
locating  the  property  as  in  the  house  to  which 
it  was  to  be  removed.  Held,  that  the  policy 
attached  as  valid  insurance  in  the  new  location 
as  soon  as  the  property  was  removed  there. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  351;   Dec.  Dig.  «s>166.1 

2.  Insubance    4=s>47&— Amouht    or   Ihsub- 

ANCE— VAiUKD    POLICY. 

Under  Rev.  St  1909,  g  7030,  providing 
that  no  company  shall  take  a  risk  on  any  prop- 
erty at  a  ratio  greater  than  three-fourths  of  the 
value  thereof,  and  that,  when  taken,  its  value 
shall  not  be  questioned  in  any  proceeding,  the 
policy  became  a  valued  policy  in  the  new  loca- 
tion for  the  sum  insured ;  the  law  as  to  valued 
policies  on  personal  property  applying  where 
there  is  a  removal  with  the  consent  of  the  in- 
surer. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  g!  1240,  1246;    Dec.  Dig.  «S=>475.J 

3.  Insttbamck    ®=»475— Amount    of    iNfltJB- 
ANCB— Valitid  Policy. 

Under  Rev.  St.  1909,  g  7030,  it  wlU  be 
conclusively  presumed  that  insured  proper^ 
was,  at  the  time  the  policy  was  issueo,  vrorth 
one-fourth  more  than  the  amount  insured,  but 
if  there  has  been  a  decline  in  value,  a  loss,  or  a 
sale  of  a  part  of  the  property,  with  ao  oo^ 


^ssPor  other  cases  see  same  topic  and  KST-NOMBBR  tn  all  Ke7-Numbar«d  Dlsasts  and  Indexes 

Google 


Digitized  by ' 


>8' 


llo.) 


WESTOK  T.  AMEBIOAIT  IMS.  00. 


793 


respondiiif  Increase  by-  new  acqairitions,  sncb 
loss  Bhotud  be  deducted,  and  this  applies  to 
household  funiiture  as  well  as  a  stock  of  mer- 
chandise. 

[Ed.    Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  H  1240,  1246;   Dec.  IWg.  «&=»475.] 
^  Insitbance  €=s>602— Amount  at  Rboovebt 

— Pbnaltt    »»    VsxATiouB    Befcsai,    to 

Pat. 

Under  Bev.  St  1909,  {  70C8,  providing 
that,  if  it  appears  that  any  insurance  company 
has  vexadously  refused  to  pay  a  loss  under  a 
fire  policy,  the  court  or  jury  may  allow  plain- 
tiS  damages  not  exceeding  10  per  cent  of  the 
amount  of  the  loss  and  a  reasonable  attorney's 
fee,  if  the  circumstances  are  such  as  to  lead  a 
prudent  man,  acting;  in  good  faith,  to  believe 
that  there  was  no  liability,  the  penalty  cannot 
be  assessed ;  the  question  of  a  vexatious  re- 
fusal not  being  determined  by  the  result  of 
the  triaL 

iEA.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1498;    Dec.  Dig.  «=9602.] 

B.  Insxjsakoe  ^=9602— Amount  of  Rkcotsbt 
— ^pknaitt  fob  vexatious  refusal  to 
Pat. 

In  making  up  values  at  the  time  of  a  fire 
destroying  plamtiffs  household  goods,  she  val- 
ued at  ^00  a  piano  which  was  practically 
worthless,  and  which  she  claimed  was  given  her 
by  a  man  whom  she  had  met  only  on  the  street 
She  did  not  know  bis  name,  or  where  he  lived. 
She  valued  at  $637  in  her  proofs  of  loss,  and 
at  $1,200  in  one  of  her  sworn  statements,  arti- 
cles given  her  in  the  space  of  a  few  months  by 
a  man  to  whom  she  claimed  to  be  engaged, 
and  who  was  earning  only  $26  to  $60  a  month, 
and  who  paid  for  such  articles  only  $86.  Held, 
that  these  circumstances,  with  others,  were 
well  calculated  to  cause  honest  inquiry,  and  no 
penalty  as  for  a  vexatious  refusal  to  pay  could 
be  recovered  from  the  insurance  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1498;  Dec.  Dig.  <S=»602.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  A.  C  Southern,  Judge. 

Action  by  Cooper  Weston  against  the  Amer- 
ican Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed 
on  condition  that  plaintiff  file  remittitur. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant J.  H.  McVay  and  Park  &  Brown,  all 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  is  based 
on  a  policy  of  fire  Insurance  covering  person- 
al property  In  the  sum  of  $1,500.  The  Judg- 
ment in  the  trial  court  was  for  her. 

[1]  It  apiwars  that  plaintiff  owned  house- 
hold goods  in  a  residence  on  Prospect  aven- 
ue, In  Kansas  City,  Mo.,  and  she  had  a  policy 
of  Insurance  on  them  for  $300  for  a  term  of 
three  years.  In  about  one  year  thereafter 
she  condnded  to  move  to  4605  State  Line 
street  She  went  to  defendant's  agent  and 
informed  him  of  her  Intention  to  move  to  the 
latter  street,  and  that  she  desired  to  Increase 
her  insurance  to  $1,500.  He  canceled  the  old 
policy,  allowed  her  for  the  unearned  premi- 
um, and  issued  the  new  policy,  locating  the 
property  as  In  the  house  on  State  Line  street, 
to  which  It  was  to  be  removed.  A  few  days 
thereafter  she  removed  the  property.  Shortly 
after  her  removal,  she  acquired  other  proper- 


ty, notably  a  piano,  which  she  rained  at 
$300.  In  about  one  month  after  her  removal, 
the  house  and  her  property  were  totally  de- 
stroyed by  fire. 

In  our  opinion  the  policy  attached  as  valid 
insurance  In  the  new  location  as  soon  as  it 
was  removed  there.  The  agent  knew  of  the 
old  policy  and  of  the  intention  to  remove 
to  another  place,  and  consented  to  It,  add 
Increased  the  insurance  in  a  policy  which 
stated  the  property  to  be  in  the  new  location. 
The  insurance  was  in  fact  made  of  property 
situated  in  a  certain  building,  and,  though 
it  was  not  there  at  the  date  of  the  policy,  it 
was  to  be  immediately  taken  there.  The  fol- 
lowing cases,  while  not  like  this  In  all  par- 
ticulars, sustain  plaintiff's  case:  Pollock  ▼. 
Insurance  Co.,  127  Mich.  460,  473,  86  N.  W. 
1017 !  Cooper  v.  Insurance  Co.,  96  Minn.  81, 
104  N.  W.  687;  Williamsburg  Ins.  Co.  v. 
Cary,  83  lU.  453;  Hulen  r.  Insurance  Co., 
80  Kan.  127,  102  Pac.  52. 

[2,  3]  We  are  furthermore  of  the  opinion 
that  the  policy  became  a  valued  policy  in  the 
new  location  for  the  sum  Insured.  There  Is 
no  reason  why  the  law  as  to  valued  policies 
on  personal  property  should  not  apply  in  in- 
stances where  there  Is  a  removal  with  the 
consent  of  the  Insurer.  And  this  la  true  even 
though,  at  the  time  the  policy  la  Issued,  none 
of  the  property  Is  in  the  place  to  which  the 
Insured,  with  the  consent  of  the  insurer,  in- 
tends to  remove  It,  if  it  is  there  when  burned. 

The  statute  (section  7030,  R.  S.  1909),  as 
interpreted  by  the  courts  directs  insurance 
companies  not  to  issue  policies  for  more  than 
three-fourths  the  value  of  the  property,  and 
that,  when  a  company  Issues  a  policy  for  a 
certain  amount,  it  will  not  be  permitted  to 
dispute  that  sum.  That  is  to  say,  it  will  be 
conduslTely  presumed  that  the  property  Is 
worth  one-fourth  more  than  the  amount  in- 
sured. In  other  words,  the  policy  becomes  a 
valued  policy  for  the  sum  insured.  Gibson 
V.  Insurance  Co.,  82  Mo.  App.  516 ;  Spickard 
V.  Fire  Ass'n,  164  Mo.  App.  1,  146  S.  W.  808, 
and  cases  cited.  But  the  amount  to  be  re- 
covered on  such  a  policy  will,  of  course,  de- 
pend upon  the  status  of  affairs  at  the  time 
of  the  fire.  If  there  has  been  no  change,  the 
full  amount  Insured  is  due ;  but  If  there  has 
been  a  decline  in  value,  a  loss,  or  sale,  of  a 
part,  with  no  corresponding  increase  by  new 
acquisitions,  such  loss  should  be  deducted; 
and  this  will  apply  to  household  funiiture  as 
well  as  merchandise  kept  for  retail.  But  the 
basis  of  calculation  will  be  an  amount  of 
which  the  sum  named  in  the  policy  Is  three- 
fourths,  which  in  this  case  is  $2,000.  Spick- 
ard V.  Fire  Ass'n,  supra.  It  appearing  In 
evidence  that  a  few  articles  were  not  brought 
to  the  new  location,  and  that  others  were  ac- 
quired after  the  policy  was  Issued,  it  became 
necessary  to  ascertain  If  these  changes  re- 
duced the  total  value  below  $2,000,  and  plain- 
tiff made  a '  statement,  under  oath,  of  what 
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tbe  property  burned  consisted,  Its  value,  and 
when  acquired.  This  showed  a  value  slight- 
ly In  ercess  of  $2,000  and,  U  correct,  entitled 
her  to  recover  the  full  amount  of  the  policy. 
Defendant  attacks  this  statement  as  being 
falsely  exaggerated  and  backed  by  perjury, 
whl<ai,  It  Insists,  should  forfeit  plaintiff's 
right  to  recover.  This  was,  however,  submit- 
ted to  the  Jury,  and  we  most  accept  the  re- 
sult, and  hold  plaintiff  entitled  to  the  amount 
of  tbe  policy  and  Interest 

[4,  S]  What  we  have  already  stated  will 
serve  as  an  introduction,  or  partial  explana- 
tion, of  what  follows.  Plaintiff  was  allowed, 
In  addition  to  the  sum  named  In  the  policy 
and  interest,  $250  for  her  attorney's  fees  and 
$150  as  a  penalty  for  vexatious  refusal  to 
pay.  Usually  Interest  is  the  penalty  the  law 
attaches  to  delayed  payment  of  Just  Indebt- 
edness; but,  in  the  matter  of  payment  for 
losses  insured  against,  insurance  companies 
had  BO  frequently  willfully  delayed  and  an- 
noyed honest  claimants  by  attempting  to  beat 
down  their  claim  t>elow  the  actual  loss  that 
the  Legislature  saw  fit  to  discourage  such 
conduct  by  adding  attorney's  fees  and  a  pen- 
alty where  tbe  "company  has  vexatlously  re- 
fused to  pay  the  loss."  Section  7068,  R.  S. 
1909.  But,  while  that  statute  was  enacted 
to  discourage  fraudulent  practices  by  insur- 
ance companies,  it  was  not  Intended  to  pre- 
vent them  from  investigating  the  Integrity  of 
losses  claimed,  and  to  resist  their  payment 
where  the  question  involved  was  doubtful,  or 
the  conduct  of  the  Insured  was  such  as  to 
lead  a  reasonable  person,  acting  in  good 
faith,  to  believe  that  a  fraud  was  being  prac- 
ticed. Blackwell  v.  Insurance  Co.,  80  Mo. 
App.  76;  Rogers  v.  Insurance  Co.,  167  Mo. 
App.  671,  683,  139  S.  W.  265.  It  is  true  the 
question  is  one  of  fact  for  a  Jury  (Keller  v. 
Insurance  Co.,  198  Mo.  loc.  dt  460,  95  8.  W. 
903),  but  the  jury.  In  determining  the  fact, 
must,  as  in  all  other  cases,  have  substantial 
evidence  upon  which  to  base  a  finding  (Pat- 
terson V.  Insurance  Co.,  174  Mo.  App.  37,  44, 
160  8.  W.  59 ;  Kahn  v.  Ins.  Co.  (not  yet  of- 
flciaUy  reported]  173  8.  W,  695). 

Of  course,  the  question  of  vexatious  re- 
fusal is  not  determined  by  the  result  of  the 
trial.  It  must  be  settled  from  the  view  pre- 
sented at  the  time  of  the  refusal  to  pay.  If 
'that  was  such  as  to  lead  a  prudent  man,  act- 
ing in  good  faith,  to  believe  there  was  no 
liability,  the  company  is  not  to  be  assessed 
with  a  penalty  for  its  honest  Intentions, 
founded  upon  considerations  which  would  in- 
duce belief  in  a  prudent  and  practical  man. 
Blackwell  v.  Insurance  Co.,  supra.  In  this 
case  the  testimony  of  plaintiff  herself  is  am- 
ple jnstification  for  defendant's  belief  that 
she  had  not  a  legal  and  honest  claim.  In 
making  up  values  at  time  of  the  Are,  she  put 
In  the  property  acquired  after  the  issuance 
of  the  policy,  chiefly  a  piano,  which  she  val- 
ued at  $300.     In  accounting  for  this  piano, 


she  testified  to  a  remarkable  story.  She  stat- 
ed that  it  was  given  to  her  by  a  strange  man, 
whose  first  name  she  did  not  know,  and 
whom  she  had  only  met  on  the  street  in  Kan- 
sas City  and  at  the  parks.  She  did  not  know 
where  be  lived,  nor  where  he  was,  nor  wheth- 
er he  was  married  or  single.  All  she  knew 
was  that  he  said  to  her  at  one  of  these  meet- 
ings, "Uttle  girl,  whenever  you  get  a  place 
to  put  a  piano,  I  will  give  you  one;"  and 
that  afterwards  he  sent  it  to  her,  bat  that 
she  did  not  know  who  brought  it,  or  where 
it  came  from.  Other  evidence  showed  it  to 
have  been  an  old  instrument,  practically 
worthless. 

Certain  other  property  stated  to  be  of  the 
value  of  $637  in  her  proofs  of  loss,  and 
placed  at  $1,200  in  one  of  her  sworn  state- 
ments, she  testified  was  given  to  her  by  a 
man  named  Taylor,  a  married  man,  to  whom 
she  'was  engaged  to  be  married  "when  he  got 
a  divorce."  Taylor  was  an  extra  brakeman 
on  a  freight  train,  working  "off  and  on,"  and 
earned  from  $25  to  $60  per  month,  and  gave 
her  these  articles  In  the  space  of  a  few 
months.  He  testified  that  he  paid  only  $86 
for  them. 

There  are  many  other  circumstances  In  the 
record  well  calculated  to  arouse  suspicion 
and  honest  inquiry  by  a  prudent  man.  But 
tbe  foregoing  suffices  to  show  that  there  is 
no  justification  whatever  in  infilcting  the  pen- 
alty on  defendant  for  refusing  to  pay  the 
claim. 

In  fact,  in  tbe  light  of  the  record,  it  Is  a 
matter  of  grave  doubt  whether  she  should 
have  had  a  verdict  for  the  insurance;  but, 
as  already  stated,  we  have  concluded  that 
there  was  a  question  for  the  Jury,  and  hoice 
will  affirm  the  Judgment,  If  plaintiff  wiU, 
within  16  days,  remit  the  sums  found  for  a 
penalty  and  for  attorney's  fees;  otherwise 
the  Judgment  will  be  reversed,  and  the  cause 
remanded.    All  concur. 


METER  V.  NISCHWITZ.    (No.  11643.) 

(Kansas  CHty  Court  of  Appeals.    Missouri. 
June  14,  1915.) 

1.  Appeai,  and  Ersos  €=3635  —  Abstract  — 
Record  and  Exckftions— Failukb  to  Dis- 
tinocish. 

Where  the  printed  abstract  failed  to  sliow 
any  distinction  between  the  record  proper  and 
that  part  of  the  proceedings  made  a  part  of  the 
record  by  bUl  of  exceptions,  the  appellate  court 
could  not  consider  matters  of  exception,  bat 
merely  review  the  case  upon  the  record  proper. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2285,  277ft-2782,  2829; 
Dec.  Dig.  «=»635.] 

2.  Appeal  and  Ebrob  «=9639  —  Abstract- 
Exceptions. 

Where  the  abstract  of  record  proper  does 
not  show  the  filing  of  motion  for  new  trial,  or 
any  of  the  steps  talien  to  perfect  an  appeal,  the 
bill  of  exceptions  cannot  be  considered,  since 
only  a  certified  copy  of  the  judgraent  and  the 
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order  aOowiiie  the'  appeal  may  supply  the  de- 
ficiencies of  the  abstract  to  show  that  a  Juds- 
luent  was  rendered  and  an  appeal  allowed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ;;  2787,  2829;  Dec  Dig.  «=» 
€3&.] 

3.  Appeal  and  Ebbob  ®=»1135  —  Eevibw  — 

Pbesumptions— Judgment. 

When  nothing  on  the  face  of  the  record 
impeached  the  judgment,  which  was  responsive 
to  the  pleadings,  it  will  oe  affirmed. 

[Ed.  ^ote. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4454,  44K;  Dec.  Dig.  «=» 
1135.i 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty;  J.  G.  Slate,  Judge. 

Action  by  Martin  H.  Meyer,  as  administra- 
tor, against  E.  C.  Nlschwltz.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Jj.  P.  Wood,  of  California,  Mo.,  for  appel- 
lant. B.  M.  Embry  and  S.  C.  Gill,  both  of 
California,  Mo.,  for  respondent 


PER  CURIAM.  This  case  appears  to  be 
a  proceeding  under  section  70,  K.  S.  1909,  to 
discover  assets.  From  the  statement  made  in 
the  case  we  gather  tbat  the  proceeding  is 
bronglit  by  tbe  administrator,  with  will  an- 
nexed, of  the  estate  of  John  H.  Asalil,  deceas- 
ed against  E.  C.  NIschwitz,  for  wrong^lly 
withtioldlng  assets  allied  to  belong  to  said 
Asahl's  estate.  It  also  seems  that  said  NIsch- 
witz Is  the  executor  of  the  last  will  and 
testament  of  Anna  Margaret  Asahl,  deceased, 
who  was  the  widow  and  sole  devisee  and  leg- 
atee In  the  will  of  said  John  H.  Asahl,  de- 
ceased, and  that  whatever  property  he  had 
In  his  possession  he  held  as  such  executor, 
and  not  as  an  Individual.  The  probate  court 
and,  on  appeal,  the  circuit  court  seemed  to 
have  held  against  the  plaintiff  whereupon  he 
attempted  to  bring  the  case  here. 

[1,  2]  The  printed  abstract  falls  to  show 
any  distinction  between  the  record  proper 
and  that  part  of  the  proceedings  made  a  part 
of  the  record  by  bill  of  exceptions.  In  such 
case,  the  appellate  court  cannot  consider 
matters  of  exception,  but  can  only  consider 
the  case  upon  the  record  proper.  City  of  St 
Ix)uis  V.  Young,  248  Mo.  346,  154  S.  W.  87; 
Eelmer  v.  Kansas  City  Portland  Cement  Co., 
177  Mo.  App.  198,  164  S.  W.  181.  The  ab- 
stract of  the  record  proper  does  not  show  the 
flling  of  a  motion  for  new  trial  nor  any  of 
the  steps  taken  to  perfect  an  appeal.  The 
certified  copy  of  the  judgment  and  order  al- 
lowing an  appeal  may  perhaps  be  loolsed  to, 
to  supply  these  two  deficiencies,  namely,  that 
a  Judgment  was  rendered  and  appeal  allowed, 
but  DO  others.  State  ex  rel.  v.  Sly,  180  Mo. 
App.  379,  167  8.  W.  1197 ;  Donovant  v.  Rlnn, 
170  Mo.  App.  73,  156  S.  W.  64. 

[3]  There  Is  nothing  on  the  face  of  the  rec- 
ord pr(n)er  to  Impeach  the  Jndgment  It  is 
presumptively  correct,  and  is  responsive  to 
the  pleadings.  Hence  it  must  be  affirmed. 
It  Is  so  ordered. 


FELLHAUER  v.  QUINCY,  O.  &  K.  O.  B.  CO. 

(No.  11498.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  24,  1915.     Rehearing  Denied 

July  2, 1915.) 

1.  Appeai.  akd  Erbob  «=>999  —  Bvidence  — 
Vebdict— Review. 

The  court,  on  appeal  from  a  Judgment  for 
plaintiff,  must  take  the  evidence  in  its  most 
favorable  light  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Die.  §§  3912-^921,  3923,  3924 ; 
Dec.  Dig.  <S=>999.] 

2.  Railroads  ®=»281— Injtjbt  to  Pebson  on 
Cab— Scope  of  Employment— Liabilitt. 

The  act  of  a  railroad  employ^  required  to 
place  cars  convenient  for  loading  by  shippers, 
m  placing  a  car  at  a  place  different  from  that 
ordinarily  provided  for  that  purpose  does  not 
relieve  the  company  from  liability  for  injur; 
to  the  shipper. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  902-909;    Dec.  Dig.  ®=281.] 

3.  Master  and   Servant  ®=>302— Scope  or 
Employment. 

An  act  of  an  employ^,  necessary  to  accom- 
plish the  object  of  the  employment  or  intended 
for  that  purpose,  may  be  within  the  scope  of 
the  employment,  though  in  the  manner  of  per- 
forming the  act  the  employe  may  violate  in- 
Btructions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1217-1221,  1225,  1229 ; 
Dec.  Dig.  <g=302.] 

4.  Railboads  «=>281— Scopk  of  Euplotubnt 
— Injuries  to  Shippeb— Liabilitt. 

Where  the  act  of  a  railroad  employ^  in 
placing  a  car  for  loading  by  a  shipper  was  out- 
side the  scope  of  bis  employments  or  was  done 
as  agent  of  tlie  shipper  in  violation  of  the  or- 
ders of  the  railroad  company,  and  the  act  re- 
sulted in  injury  to  the  shipper,  the  company 
was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  if  902-909;   Dec.  Dig.  <S=»281.] 

6.  Railboads  «=s>281— Injubt  to  Shippeb— 

lilABILIIT. 

Where  a  railroad  employ^,  going  outside 
of  his  employment  in  placing  a  car  for  loading 
by  a  shipper,  entered  on  the  work  of  his  em- 
ployment, and  while  performing  bis  duties  in 
moving  an  engine  struck  the  car,  injuring  the 
shipper  therein,  the  company  was  liable  pro- 
vided the  employ^  was  negligent 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Si  902-909;    Dec.  Dig.  <8=i»281.] 

6.  Railboads  ®=>278— Injuby  to  Shipped— 
Contributory  Neolioence. 

Where  a  car  was  placed  for  loading  by  an 
employe  of  the  railroad  company,  the  shipper 
loading  the  cor  could  assume  that  the  employe 
would  not  negligently  injure  him  by  striking 
the  car  with  an  engine  operated  by  the  employe 
within  the  scope  of  his  employment,  and  the 
shipper,  working^  in  the  car  without  taking  any 
precautions  against  injury  by  the  car  being 
struck  by  the  engine,  was  not  guilty  of  contrib- 
utory negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  §i  891-900;    Dec.  Dig.  «=»2T8.] 

7.  Evidence  «=»128— Testimony  of  Physi- 
cians—Declabatiorb  OF  Pebson  Injured. 

Where  a  physician  examined  a  person  who 
received  a  personal  injury  and  died  before  trial 
of  his  action  therefor,  and  testified  as  to  con- 
ditions learned  from  the  examination,  it  was 
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not  error  to  permit  the  ^hyaician  to  teBtify  to 
complaint*  of  present  pain. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  383-387 ;    Dec.  Dig.  «=»128.] 

8.  Appeal  and  Eebob  ®=»1170— Haemuess 
Krbor— Ebboneoub  AomssioN  of  Evi- 
dence. 

The  error  in  permitting  a  witness  to  give 
hearsay  testimony  as  to  a  fact  not  contested 
does  not  materially  affect  the  merits  of  the 
case  within  Rev.  St  1909,  {  2082,  and  must 
bo  disregarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i%  4032,  4066,  4075,  4098, 
4101.  4454,  4540-4545;   Dec.  Dig.  «S=»1170.] 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty; G.  W.  Wanamalier,  Judge. 

Action  by  Ferdinand  Fellhauer,  prosecut- 
ed after  his  death  by  ETIlza  Fellhauer,  admin- 
istratrix, against  the  Qulncy,  Omaha  &  Kan- 
sas City  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Hall  &  Hall,  of  Trenton,  and  J.  G.  Trimble, 
of  Kansas  City,  for  appellant  O.  G.  Wil- 
liams, of  Jefferson  City,  and  Piatt  Hubbell 
and  Geo.  H.  Hubbell,  both  of  Trenton,  for 
respondent. 

TRIMBLD,  3.  Originally,  this  was  a  suit 
by  Ferdinand  Fellhauer  for  damages  claim- 
ed to  have  been  received  as  the  result  of  the 
alleged  negligent  striking  and  consequent  sud- 
den movement  of  a  box  car  In  whldi  he  was 
arranging  articles  of  personal  property  for 
shipment  over  defendant's  road.  He  claim- 
ed he  was  standing  on  a  box  In  the  ear,  when 
it  was  suddenly  and  without  warning  struck 
and  moved  a  short  distance  by  a  local  engine, 
whereby  he  was  thrown  to  the  floor  and  se- 
verely injured.  Before  his  case  came  to 
trial,  Fellhauer  died  suddenly  of  apoplexy, 
and  the  cause  was  revived  In  the  name  of 
his  administratrix,  It  being  alleged  In  the 
amended  petition  that  the  Injuries  he  is 
said  to  have  received  did  not  cause  his  death. 
A  trial  was  had  upon  said  amended  peti- 
tion, and  a  verdict  was  rendered  in  plaintiffs 
favor.     Thereupon  defendant  appealed. 

The  alleged  Injury  occurred  at  the  defend- 
ant's station  In  the  town  of  Osbom,  Mo., 
where  Fellhauer  and  hia  son  Frank  lived  and 
conducted  a  blacksmith  shop.  They  desired 
to  move  to  the  town  of  Coffey,  also  on  defend- 
ant's line,  and  applied  for  a  freight  car  in 
which  to  ship  their  household  goods  and 
blacksmith  tools.  The  agent  told  them  he 
would  have  a  car  there  for  them  in  a  few 
days. 

The  station  at  Osbom  is  one  used  Jointly 
by  the  defendant  and  the  Chicago,  Burling- 
ton &  Qulncy  Railroad.  These  two  lines 
are  parallel  and  nin  east  and  west  at  this 
point  The  Burlington  runs  south  of  the  de- 
pot, and  the  defendant's  railroad  runs  north 
of  It  The  bouse  or  team  track,  on  which 
cars  stood  when  loaded  or  unloaded,  was  a 
track  which  left  the  main  line  of  the  Burling- 


ton at  a  switch  east  ot  tba  depot,  carved  to 
the  north  as  it  went  west  until  it  connected 
with  the  main  line  of  the  defendant  at  a 
point  Just  north  of  the  depot,  and  then,  pass- 
ing the  depot  it  curved  south  again  and 
Joined  the  Burlington  at  a  switch  west  of 
the  depot  Defendant  had  two  side  tracks 
north  of  its  main  line,  known  as  storage 
tracks  No.-l  and  No.  2,  the  latter  lying  north 
of  the  former.  They  connected  with  defend- 
ant's main  line  at  a  switch  east  of  the  de- 
pot and,  after  running  parallel  with  the 
main  line  past  the  depot,  again  Joined  the 
main  Une  at  a  switch  some  distance  west 
of  the  depot  A  short  stub,  known  as  the 
coal  track,  left  storage  track  No.  1  near  the 
east  end  thereof  and  ran  west  for  a  short 
distance  and  stopped  between  the  main  track 
and  said  storage  track  No.  1.  The  Fellhan- 
ers'  residence  was  a  short  distance  north 
and  a  little  west  of  the  west  switch  where 
the  two  storage  tracks  merged  into  one  and 
Joined  the  main  line  west  of  the  depot 
Their  blacksmith  shop  was  a  short  distance 
north  and  slightly  west  of  the  point  where 
the  side  track  left  the  main  line  at  the 
switch  east  of  the  depot  and  divided  into 
said  storage  tracks  No.  1  and  No.  2. 

When  the  car  Intended  for  the  Fcllhauers' 
use  came,  it  was  placed  on  the  house  track 
a  short  distance  west  of  the  depot  At  this 
place  It  was  between  the  main  lines  of  the 
two  railroads.  It  seems  that  the  dray  team 
the  Fellhauers  were  going  to  use  was  wild 
and  afraid  of  trains,  and  when  the  location 
of  the  car  was  ascertained,  Frank  Fellhauer 
went  to  Deems,  the  station  agent  and  told 
him  he  couldn't  get  to  the  car  where  it  was 
setting.  Deems  told  him  to  get  Booth,  the 
engine  hostler,  to  set  the  car  where  it  would 
be  convenient  (Osbom  was  a  division  point 
and  freight  engines  were  tied  up  there  and 
placed  in  the  hostler's  care,  whos4  duty  it 
was  to  clean  them,  keep  them  properly  coal- 
ed, and  with  fire  up,  ready  to  go  out  when- 
ever the  train  crew  came  to  take  out  a  train.) 
Thereui>on  Frank  Fellhauer  went  to  Booth, 
the  hostler,  and  he  said  he  would  have  his 
helper,  Roy  Klrchner,  who  was  a  boy  about 
16  or  17  years  of  age,  to  do  it  Frank  Fell- 
hauer went  to  look  for  Klrchner,  and  finally 
Klrchner  came  in  and  said  Booth  had  al- 
ready told  him  to  spot  the  car  wherever  the 
Fellhauers  needed  it 

Klrchner  took  the  freight  engine  tied  up 
at  that  station  and  moved  the  car  to  a  point 
on  the  main  line  Just  west  of  the  west  switch 
and  opposite  the  Fellhauers'  residence.  And 
here  the  Ji'ellhauers  carried  their  household 
goods  down  and  put  them  into  the  car  with- 
out the  use  of  the  dray.  After  the  house- 
hold goods  were  loaded,  Kirdmer  then  mov- 
ed the  car  to  a  p<^t  on  and  near  the  east 
end  of  storage  track  No.  2,  (^poslto  the 
blacksmith  shop.  Then  the  tools  and  black- 
smith outfit  were  hauled  by  the  dray  from 
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tbe  sbop  and  loaded  into  the  car.  After  set- 1 
ting  the  car  at  this  spot,  Klrchner  uncoupled 
the  eagixta  and  took  It  over  on  storage  trade 
Mo.  1,  where  be  supplied  it  with  coal  and 
tben  ran  it  back  on  to  track  No.  2,  the  prop- 
er storage  place  for  it  when  it  \raa  cleaned 
and  coaled,  ready  for  the  crew  to  take  It 
ont  on  the  road.  In  order  for  him  to  get 
tbe  en^e  far  enough  on  track  2  to  allow  cars 
to  pass  onto  track  1,  it  was  necessary  to 
place  the  Fellhaner  car  further  west,  and 
tbe  boy  pushed  It  back  with  the  engine.  In 
dolDg  so,  he  struck  the  car  hard  enou^  to 
move  it  25  or  80  feet  slightly  upgrade,  not- 
withstanding it  was  "chocked"  at  both  ends 
by  pieces  of  railroad  ties  placed  under  the 
wheels.  Ferdinand  Fellhauer  as  stated,  was 
in  tbe  car  and  was  thrown  down  and  injur- 
ed 1^  the  Impact  of  the  engine  against  the 
ear. 

It  is  rery  earnestly  and  strenuously  con- 
tended that  plaintiff  is  not  entitled  to  re- 
cover, and  that  the  instructions  in  the  nature 
of  demurrers  to  the  evidence  should  have 
been  given.  Defendant's  view  is  that  tbe 
train  crews  were  the  only  employes  whose 
duty  it  was  to  "spot"  cars,  that  is,  to  place 
them  at  any  particular  place  for  loading  or 
unloading;  that  tracks  1  and  2  were  used 
only  as  storage  tracks  where  cars  were  set 
by  the  train  crews  to  be  taken  out  when- 
ever the  proper  train  left;  that  cars  were 
never  loaded  or  unloaded  on  these  tracks, 
but,  when  placed  there,  they  were  ready  to 
go  out  whether  loaded  or  empty;  that  no 
one  but  the  train  crews  had  any  authority 
to  do  any  switching  or  moving  of  cars  from 
place  to  place  at  tbe  station,  and  that  nei- 
ther tbe  hostler  nor  his  assistant,  called 
tbe  hostler  helper,  bad  authority  to  switch 
cars,  but  their  duties  were  solely  to  care  for, 
clean,  and  coal  the  engines  tied  up  there  and, 
when  in  proper  trim  and  ready  to  go  out,  to 
store  the  en^nes  on  said  storage  track  2; 
that  Deems,  the  agent,  had  no  power  to 
authorize  the  spotting  of  cars  anywhere  ex- 
cept on  the  house  or  team  track,  and  that 
the  Fellbauers,  in  getting  the  car  spotted  on 
the  main  line  in  front  of  their  residence  and 
afterwards  on  storage  track  2  in  front  of 
the  blacksmith  shop,  were  having  Klrchner, 
the  boy,  to  do  something  outside  of  the  scope 
of  his  duties  and  in  violation  of  the  master's 
rules ;  and  that,  as  the  alleged  injury  oc- 
curred as  a  result  thereof,  there  was  no 
liability  on  tbe  part  of  the  master. 

[1 ,  2]  It  is  by  no  means  certain  that  there 
is  not  sufBcient  evidence  from  which  the  jury 
could  find  that  the  hostler  helper  was  acting 
witMn  the  scope  of  hla  duties  in  spotting  the 
car  in  front  of  the  residence  and  afterwards 
In  front  of  the  shop.  The  agent  testified  that 
It  was  usual  and  customary  for  the  railroad 
company  to  spot  a  car  and  set  it  at  a  place 
where  tbe  shipper  could  conveniently  load  it 
Of  course  this  doubtless  should  be  interpret- 
ed to  mean  that  the  car  would  be  put  at  any 


(xmroaient  place  on  the  house  track,  tito  one 
set  apart  for  that  purpose,  and  not  at  any 
point  about  the  station  yards  or  on  tlie  main 
line  outside.  But  tbe  agent  said  it  was  his 
duty  to  see  that  the  car  was  set  at  some 
proper  place  for  it  to  be  loaded;  and  Frank 
Fellhauer  said  the  agent  told  him  to  get 
Booth,  the  hostler,  to  put  the  car  where  it 
would  be  convenient,  and  tliat  he  saw  Booth, 
and  he  said  he  would  have  Klrchner,  tbe 
hostler  helper,  to  do  it  Booth  does  not 
deny  this.  Klrchner  afterwards  told  Fell- 
hauer Booth  had  directed  him  to  spot  the 
car  wherever  they  needed  it  and  testified 
that  he  used  the  engine  and  moved  tbe  car 
at  Booth's  request.  There  was  evidence  that 
Booth  was  foreman  over  the  engines  tied 
up  at  that  station,  and  boss  over  the  men  who 
helped  him;  that  ordinarily  If  there  were 
cars  to  be  coupled,  or  cars  to  be  spotted. 
Booth  would  do  it  if  he  was  there,  or  he 
would  leave  orders  to  the  men  who  helped 
him  to  spot  them,  and  that  Klrchner  had 
piloted  the  engine  a  number  of  times  and 
"handled  it  quite  a  bit"  So  that  taking  the 
evidence  in  its  most  favorable  light  for  the 
plaintifF,  as  we  must  do  in  view  of  the  ver- 
dict, it  shows  that  Deems  had  authority  to 
have  cats  spotted,  that  he  authorized  Booth 
to  spot  the  car  where  convenient  for  Fell- 
Iiauers,  and  that  Booth  had  Ids  helper  to 
do  It  The  most  that  can  be  said  in  defend- 
ant's belialf  concerning  this  view  of  the  tes- 
timony is  that  the  defendant's  servants.  In 
spotting  the  car,  put  it  at  a  place  other  than 
on  the  track  used  for  tliat  purpose.  But 
does  this  fact  put  the  act  outside  the  scope 
of  their  employment  in  the  sense  the  law 
uses  that  phrase  in  fixing  the  liability  of  a 
master?  If  spotting  a  car  was  one  of  the 
duties  of  the  servant  then  the  fact  that  he 
spotted  it  at  a  place  other  than  where  they 
were  ordinarily  spotted  would  not  relieve 
the  master  of  liability.  20  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  pp.  163,  184,  167,  170.  If 
One  spotting  of  cars  was  one  of  tbe  duties 
intrusted  to  a  servant,  then  his  master  is 
not  relieved  of  liability  merely  because  the 
servant  spotted  the  car  at  a  different  place 
from  that  ordinarily  provided  for  that  pur- 
pose. Compher  v.  Telephone  Oa,  127  Mo. 
App.  663,  loa  dt  557,  106  S.  W.  538;  Shamp 
T.  Lambert  142  Mo.  App.  567.  loa  clt  575, 
121  S.  W.  770;  Garretzen  v.  Dnenckel,  50 
Mo.  104,  11  Am.  Rep.  405. 

(3]  Whether  the  particular  act  of  the  serv- 
ant was  committed  wltliin  the  sccqie  of  bis 
employment  is  often  a  difilcult  question,  and 
is  frequently  one  of  fact  to  be  determined  by 
tbe  Jury  under  all  the  facts  and  circum- 
stances. It  cannot  be  determined  by  any 
fixed  rule,  but  is  rather  to  t>e  ascertained 
from  the  nature  of  the  act,  its  purpose,  and 
all  the  facts  connected  therewith.  If  the 
act  is  neoes.sary  to  accomplish  the  object  of 
tbe  employment  or  is  intended  for  that  pur- 
pose, then  it  may  be  within  tbe  scope  of  the 
employment  though,  in  the  method  of  per^ 
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forming  the  act,  the  servant  may  have  vio- 
lated instructions  or  orders.  26  Cyc.  1531, 
1535;  Chandler  v.  Gloyd,  217  Mo.  394,  loc. 
dt  412,  lie  S.  W.  1073;  Payne  v.  Mo.  Pa- 
dflc  Ry.,  105  Mo.  App.  155,  79  8.  W.  719; 
1  Shearman  &  Redf.  on  Neg.  (6th  Ed.)  |  14S. 

[♦]  Defendant,  however,  says  that  Fell- 
hauer  paid  the  boy  Klrchner  $1  for  spotting 
the  ear,  and  hence  the  boy  was  not  acting  as 
the  servant  of  the  defendant,  but  was  the 
servant  of  the  Fellhauers  in  spotting  the 
car,  and  was  Induced  by  them  to  do  so  in  a 
way  violative  of  the  master's  orders.  Fell- 
hauer  says  he  paid  the  boy  the  $1  for  helping 
to  carry  some  of  the  household  goods  to  the 
car.  There  is  some  evidence  tending  to  show 
that  Klrchner,  the  boy,  knew  it  was  not 
proper  to  place  the  car  on  the  main  line  or 
to  use  the  engine  in  moving  the  car,  but 
none  that  the  Fellhauers  knew  it.  If  Klrch- 
ner was  acting  within  the  scope  of  his  em- 
ployment in  moving  the  car,  Uien  it  cannot 
be  said,  as  matter  of  law,  that  be  was  con- 
clusively transformed  Into  the  agent  of  the 
Fellhauers  to  do  a  thing  in  violation  of  the 
defendant's  orders,  or  that  the  Fellhauers 
knew  It  was  such  violation  merely  because 
they  paid  him  the  money.  The  questions 
whether  Klrchner  was  acting  within  the 
scope  of  bis  employment  as  a  servant  of  de- 
fendant, or  whether  be  was  acting  as  an 
agent  for  the  Fellhauers  in  moving  the  car, 
and  whether  they  knowingly  Induced  him  to 
violate  the  rules  of  the  company  or  do  some- 
thing outside  of  bis  duties  were  submitted 
to  the  Jury,  and  their  verdict  was  in  plain- 
tltF's  favor.  Of  course,  if  the  act  of  Klrch- 
ner was  one  outside  the  scope  of  his  employ- 
ment, or  was  done  as  the  agent  of  the  Fell- 
hauers, in  violation  of  the  defendant's  orders, 
and  that  act  resulted  In  the  injury,  defend- 
ant ought  not  to  be  held  liable.  Snider  v. 
Crawford,  47  Mo.  App.  8 ;  Graham  v.  Brandt 
Shoe  Co.,  165  Ma  App.  361,  loa  cit  369,  147 
S.  W.  165;  Adams  v.  Cost,  62  Md.  264,  50 
Am.  Rep.  211;  Wood  on  Master  &  Servant, 
I  279;  Cousins  v.  Hannibal  &  St  Joseph  R. 
Co.,  66  Mo.  572. 

[I]  But  the  llabUlty  of  defendant  in  this 
case  rests  on  more  than  the  mere  question 
whether  the  spotting  of  the  car  by  Klrchner 
was  within  the  scope  of  his  employment,  or 
whether  in  doing  so  he  was  acting  for  and  in 
behalf  of  the  Fellhauera  In  our  opinion,  the 
questions  whether  Klrchner  had  authority  to 
spot  the  car  and  for  whom  he  was  acting  is, 
in  a  sense,  remote  and  has  little  to  do  with 
the  case,  because  the  injury  did  not  occur  in 
connection  with  the  spotting  of  the  car,  nor 
as  a  part  of  Klrchner's  work  in  so  doing, 
even  if,  in  spotting  the  car,  be  acted  as  agent 
of  the  Fellhauers  and  not  of  tbe  defendant 
It  is  unquestionably  trae  that  It  was  within 
the  scope  of  his  duties  as  hostler  helper  to 
coal  the  engine  and  place  it  on  storage  track 
No,  2.  In  doing  that  he  was  undoubtedly  In 
tbe  line  of  his  epiploymeut  and  engaged  in 
his  master's  business.     Now,  if  it  be  con- 


ceded that  be  spotted  the  car  as  agent  aC  tbe 
Fellhauers,  nevertheless  he  had  ceased  tbe 
performance  of  that  work  when  he  placed  the 
car  on  storage  track  No.  2  and  uncoupled  bis 
engine  therefrom  and  left  the  car  setting 
there.    If  be  had  been  working  for  the  Fell- 
hauers up  to  that  point,  bis  work  was  done. 
Nothing  remained  to  be  accomplished  by  the 
Fellhauers  except  to  finish  loading  the  car, 
and  then  it  would  be  taken,  as  it  afterwards 
was,  by  the  train  to  its  destination.    When, 
therefore,  Klrchner  took  the  engine  from  tbe 
car  and  went  from  track  2  to  track  1  along- 
side the  coal  track  for  the  purpose  of  coaling, 
he  had  entered  upon  what  was  clearly  his 
duties   to   the   company.     And   when,   after 
coaling  and  cleaning  the  engine,  be  took  it 
back  to  track  2  for  tbe  purpose  of  storing  it 
there  for  use  when  needed  by  the  train  crew, 
be  was  acting  exclusively  for  the  company, 
and  not  for  the  Fellhauers.     When  he  left 
the  car  they  were  commencing  to  load  the 
machinery  and  tools  Into  It     He  took  the 
engine  to  an  adjoining  track  and  coaled  it 
Although  he  was  occupied  in  this  about  an 
hour  and  a  hall^  yet  he  knew  the  Fellhauers 
were  at  work  loading  the  car  and  saw  them 
there  about  30  minutes  before  he  took  the 
engine  back.    He  had  no  reason  to  think  they 
were  not  there.    He  made  no  examination  to 
see  whether  they  were  or  not    He  could  not 
see  whether  tbe  door  on  tbe  north  side  (next 
to  the  shop)  was  open  or  not    In  order  to 
leave  the  engine  on  track  2  so  as  not  tb  ob- 
struct the  passage  of  in-coming  oigines  or 
cars  on  track  No.  1,  it  was  necessary  to  push 
tbe  car  further  west,  and  Klrchner  thereupon 
did  so  with  the  engine.     In  doing  so  he 
struck  It  at  least  hard  enough  to  move  it 
possibly  30  feet  slightly  upgrade,  and  in  spite 
of  the  pieces  of  tie  placed  under  the  wheels 
at  each  end  to  chock  it    He  had  no  right  to 
assume  no  one  was  In  the  car.   The  E^Ubau- 
ers  were  there  a  short  while  before,  and  he 
had  no  reason  to  believe  they  were  not  still 
there.    There  was  evidence  that  the  engine 
came  back  with  unusual  speed;  that  no  signal 
or  warning  of  its  approach  was  given ;    the  car 
did  not  couple,  and  no  effort  was  made  to  see 
whether  any  one  was  in  the  car  at  the  time. 
It  would  seem  that  this  Is  sufficient  to  sup-- 
port  a  verdict  that  the  act  causing  the  to- 
Jury  was  done  while  in  the  scope  of  the 
master's  employment,  and  that  it  was  negli- 
gence to  do  it  in  this  manner.    Klrchner  had 
lett  the  work  of  spotting  the  car,  if  that  was 
not  in  his  line,  and  had  entered  upon  his 
master's  work  when  he  struck  the  car.    Van- 
neman  v.  Walker  Laundry  Co.,  166  Mo.  Api». 
685,  loc  dt  692,  160  S.  W.  1128;   Whimster 
T.  Holmes,  177  Mo.  App.  130,  164  S.  W.  236. 
Fellhauer  was  engaged  in  loading  the  car 
at  a  place  where  it  had  been  placed  by  tbe 
railroad  employes.     There  Is  no  conclosiTe 
showing  that  Fellhauer  knew  the  car  was  not 
rightfully  upon  track  No.  2;   but  even  if  it 
had  been  placed  there  by  himself  with  ao 
authority  from  any  one,  yet  this  would  not 
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antborlse  an  emidoyt,  who  knew  It  was  there 
and  bad  reason  to  believe  the  shipper  was  In 
it,  to  carelessly  strike  the  car  and  injnre  the 
person  therein.  Felllianer  was  rightfully 
loading  or  arranging  his  goods  in  the  car, 
and  tf  the  car  was  not  rightfully  in  the  par- 
ticular place  It  should  have  been  for  loading, 
yet  thiB  makes  no  difference,  since  Kircbnei 
knew  It  was  there  for  that  purpose,  and  that 
the  8hipi>er  was  likely  in  it.  The  operator  of 
the  engine  therefore  owed  him  the  duty  of 
exercising  ordinary  care,  and  was  negligent 
In  falling  to  do  so.  23  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  739;  Butler  v.  Chicago,  eta,  B. 
Co.,  155  Mo.  App.  287,  188  S.  W.  729;  Dooley 
T.  Missouri,  etc.,  B.  Co.,  50  Tex.  Civ.  App. 
29S,  110  S.  W.  136;  3  Elliott  on  Railroads, 
1265G ;  2  Thompson  on  Neg.  {  1841.  Suppose 
Fellhauer  himself  had,  without  any  authority 
whatever,  moved  the  car  to  this  spot  by 
means  of  the  pinch  bar,  the  hostler  helper, 
knowing  the  car  was  there  and  that  Fell- 
hauer was  likely  to  be  in  or  about  It,  could 
not  recklessly  strike  the  car  and  Injure  him 
without  creating  a  liability  on  the  ipart  of 
the  master  whose  work  he  was  then  doing. 
The  negligent  act  was  not  done  in  obedience 
to  anything  required  of  the  boy,  Klrchner,  by 
the  Fellhauers.  This  fact  differentiates  the 
case  at  bar  from  Snider  v.  Crawford,  47 
Mo.  App.  8,  Graham  v.  Brandt  Shoe  Co.,  165 
Mo.  App.  361,  147  S.  W.  165.  Adams  v.  Cost, 
62  Md.  264,  50  Am.  Rep.  211,  and  other  cases 
cited  by  defendant  In  them  the  injury  was 
cau^3ed  in  performing  the  act  plaintiff  had 
Induced  the  employ^  to  do  outside  of  his 
duties  or  In  violation  of  them.  But  such 
is  not  the  case  here. 

[t]  Nor  can  it  be  said  as  matter  of  law 
that,  since  the  car  was  In  a  place  not  set 
apart  by  the  company  for  loading,  Fellhauer 
was  guilty  of  contributory  negligence  in  not 
watching  out  for  the  impact  of  the  engine. 
It  is  not  conclusively  shown  that  he  knew 
the  car  was  there  without  authority,  or  that 
he  was  a  trespnsser  by  being  in  that  particu- 
lar spot.  Besides  his  presence  was  Icnown  to 
the  employe  using  the  engine.  Fellhauer 
knew  that  his  presence  was  known,  and  he 
had  no  reason  to  anticipate  that  Kirchner 
would  run  the  engine  against  the  car  when 
he  himself  had  put  the  car  there  and  knew  It 
was  to  be  loaded  at  that  particular  place. 
Of  course  if  Fellhauer  had,  without  author- 
ity, been  in  the  car  at  that  place  and  had 
been  injured  by  an  employ^  who  did  not 
know,  or  have  any  reason  to  think,  he  was 
there,  then  he  would  have  been  negligent  in 
not  looking  out  for  his  own  safety,  or  rather 
there  would  have  been  no  negligence  shown 
against  the  one  injuring  him.  But  the  car 
having  been  placed  there  by  the  employ^, 
Fellhaner  had  a  right  to  assume  that  that 
particular  employ*  at  least  would  not  neg- 
ligently or  recklessly  injure  him.  If  that 
employ^  knew  he  was  likely  to  be  there  he 
conld  not  negligently  strike  the  car  without 
rendering  bis  master  liable.    Judge  v.  Pull- 


man Co.,  209  Fed.  10, 126  O.  O.  A.  152.  Tbe 
court  did  not  err  in  overruling  the  demurrers 
to  plaintiff's  evidence  or  in  refusing  defend- 
ant's instructions  2  and  3  since,  as  we  have 
said,  the  injury  was  not  occasioned  while 
Kirchner  was  doing  any  act  for  Fellhauers, 
but  while  he  was  in  the  performance  of  his 
duties  to  the  defradant 

[7]  During  the  examination  of  Dr.  Wright, 
who  was  consulted  by  the  elder  Fellhauer 
concerning  his  injury,  he  was  asked  in  what 
condition  he  found  Mr.  Fellhauer  with  re- 
spect to  his  arms  and  shonlders.  The  doctor 
said  Fellhauer  came  to  see  him  in  reference 
to  pain  and  soreness  and  inability  to  use  bis 
arm;  that  he  had,  at  that  time,  limited  mo- 
tion and  a  good  deal  of  soreness  in  and 
around  the  shoulder  Joint,  and  thickening  and 
stiffness  in  the  wrist  Joint  and  a  good  deal 
of  it,  and  that  the  inability  to  use  the  wrist 
showed  the  effect  of  injury  to  the  back  of  his 
hand  and  in  the  muscles  and  ligaments  of 
the  shoulder  Joint  In  the  course  of  the 
doctor's  statement  as  to  these  things  he  re- 
marked that  the  patient  said  he  could  not  use 
his  arm;    that: 

"As  I  onderatood  it  and  remember  it,  he  was 
hanging  up  something  in  the  car — well,  he  was 
standing  on  a  box  and  was  thrown  from  the 
box." 

Then,  after  he  testified  as  to  the  soreness 
and  stiffness,  thickening,  etc.,  the  defend- 
ant's counsel  moved  to  strike  out  of  the  an- 
swer of  the  witness  "those  things  that  Mr. 
Fellhauer  told  him"  as  hearsay.  The  court 
thereupon  inquired  of  the  witness  if  the  con- 
ditions he  had  testified  to  were  obtained  In 
connection  with  the  examination,  and  when 
the  doctor  answered  in  the  affirmative,  the 
motion  to  strike  out  was  overruled.  We  do 
not  understand  the  witness  to  say  that  Mr. 
Fellhauer  told  him  of  the  past  soreness,  stiff- 
ness, thickening,  eta,  of  his  arm  and  shoulder, 
but  that  the  witness  himself  stated  such  con- 
ditions were  present  and  existing  at  the  time 
of  his  examinations,  which  were  three  in, 
number.  The  patient's  complaint  of  present 
pain,  soreness,  and  inability  to  use  the  arm 
at  the  time  of  the  examinations  and  in  the 
course  thereof  were  not  objectionable.  Mc- 
Hugh  V.  St  Louis  Transit  Co.,  190  Mo.  85, 
loc.  dt  95,  88  S.  W.  853;  Holloway  v.  Kan- 
sas City,  184  Mo.  19,  loc.  dt  S8,  39,  82  S.  W. 
89. 

[tl  It  is  true  the  doctor  in  the  course  of  his 
testimony  said  the  patient  told  him  he  was 
"hanging  up  something  in  the  car,"  "was 
standing  on  a  box  and  was  thrown  from  the 
box,"  but  Fellhauer's  deposition  was  read  to 
the  Jury,  and  in  it  he  stated  that  was  what 
he  was  doing,  and  no  one  contradicts  this 
fact.  It  was  not  a  contested  point  in  the 
case.  The  statement  of  the  doctor  as  to  this 
was  hearsay,  and  could  have  been  properly 
stridcen  out,  but  we  are  unable  to  ^ee 
wherein  the  evidence  was  prejudicial.  The 
question  asked  of  the  doctor  was,  "In  what 
condition  did  you  find  Mr.  Fellhauer  with 
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respect  to  Ids  anna  and  ahonldersT"  During 
the  conne  of  his  answer  he  made  the  above 
statements.  They  were  not  In  response  to 
the  question  asked,  and  did  not  supply  any 
proof  that  was  lacking  nor  did  they  refer  to 
anything  about  which  there  was  any  con- 
tradictory evidence.  It  is  not  seen  how  they 
could  have  any  effect  whatever  on  the  ver- 
dict They  could  In  no  way  "materially  af- 
fect the  merits  of  the  action,"  and  if  not, 
then  under  section  2082,  R.  8.  Mo.  1909,  we 
should  not  reverse  and  remand  the  case  on 
this  account  If  defendant  was  not  injured 
by  it,  its  admission  will  not  Justify  a  re- 
versal. Holmes  v.  Goldsmith,  147  C.  S.  160, 
18  Sup.  Ct  288,  37  L.  Ed.  lia 

The    Judgment    Is    affirmed.     The    other 
Judges  concur. 


BAUGHMAN  v.  METROPOLITAN  ST.  RY. 
CO.    (No.  11618.) 

(Kansas    (Sty    Court    (^    Appeals.      Missouii. 

June  lo,  1915.     Rehearing  Denied 

July  7, 1915.) 

1.  Cabbixbs  «s>31S  —  Injubibs  to  Pabsbn- 
oebs—Nkolioxnce— Evidence. 

Evidence  held  to  sustain  a  finding  of  neg- 
ligent operation  of  an  electric  street  car  causing 
injury  to  a  passenger  while  on  the  way  out 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1270,  1307-1314;   Dec.  Dig.  <S=> 

2.  Tbiai.  «=»109  —  Opening  Stateuknt  of 
Plaintiff's  Attobnet  —  Imfbopeb  Re- 
marks. 

Remarks  of  plaintiff's  attorney  in  his  open- 
ing statement  as  to  what  he  thought  the  law 
was  on  the  facts  were  not  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  91,  270,  867,  388,  395;    Dec.  Dig.  ®=» 

3.  Tbial   fr=>255— Inotbuctions  —  Requests. 

That  plaintiff,  suing  for  a  personal  injury, 
requested  the  giving  of  only  one  instruction,  and 
that  on  the  measure  of  damages,  is  not  ground 
for  complaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  627-641;   Dec.  Dig.  <8=»255.] 

Api)eal  from  Circuit  Court,  Jackson  Coun- 
ty ;   fUarria  Robinson.  Judge. 

Action  by  Katie  D.  Baughman  against  the 
Metropolitan  Street  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  H.  Dacha  and  Bruce  Bamett,  both  of 
Kansas  City,  for  appellant  Strother  & 
Campbell  and  Cowherd,  Ingraham,  Durham 
&  Morse,  all  of  Kansas  City,  for  respondent 

ELIilSON,  P.  J.  Plaintiff  was  a  passenger 
on  one  of  defendant's  electric  street  cars  in 
Kansas  City,  Mo.  She  was  injured  while  at- 
tempting to  alight  She  cliarged  her  Injury 
to  negligence  of  defendant's  employes  in 
diarge  of  the  car,  and  brought  this  action  for 
damages  and  recovered  in  the  trial  court 

[1]  There  was  evidence  tending  to  prove 
that  plaintiff  signaled  the  car  to  stop,  and 
that  it  did  so ;  that  she  then  arose  and  went 


to  the  front  vestibule  to  alight.  The  floor 
of  the  vestibule  was  several  Inches  lower 
than  the  floor  of  the  car,  and  as  she  was  in 
the  act  of  st^^big  down  Into  It  the  motor- 
man  started  the  car  forward  with  a  sudden 
Jerk,  throwing  her  against  the  side  of  the 
vestibule.  Then  the  car  was  suddenly  stop- 
ped, and  she  was  thrown  back  against  "the 
little  brass  bars"  on  the  other  side.  She 
"was  dazed,  and  could  not  see  anything  Just 
at  the  time." 

We  think  the  defendant's  demurrer  was 
properly  overruled.  The  evidence  was  suffi- 
cient to  uphold  a  verdict  of  negligence.  De- 
fendant has  dted  us  to  some  cases  involving 
the  necessary  and  unavoidable  Jerk  of  cable 
cars.  They  do  not  apply  here,  as  this  was 
an  electric  car,  a  car  that  will  start  gently 
when  properly  handled.  Witters  v.  Railway 
Co.,  161  Mo.  App.  488,  132  S.  W.  38 ;  Elliott 
V.  Railway  Co.,  167  Mo.  App.  620,  188  8.  W. 
663. 

[21  It  Is  suggested  that  the  attorney  ft>r 
plaintifF  was  guilty  of  misconduct  In  stating 
to  the  Jury,  in  his  opening  statement,  what 
he  thought  the  law  was  on  the  facts  stated. 
The  effect  of  his  statement  was  that  he  be- 
lieved, on  the  facts  stated  by  him,  the  law 
required  defendant  to  use  a  certain  degree  of 
care.  He  explained  to  the  Jury  that  he  was 
only  stating  what  he  contended  was  the  law. 
The  effect  of  it  was  that,  if  the  facts  wore  as 
he  stated,  the  law  was  with  plaintiff.  We 
think  the  remarks  were  not  improper. 

[3]  Only  one  instruction  was  given  for 
plaintiff,  and  that  was  on  the  measure  of 
damages,  and  defendant  complains  of  that 
The  Supreme  Court  has  given  expression  un- 
favorable to  the  practice,  but  has  not  held  it 
to  be  reversible  error.  Rickards  v.  Kansas 
City,  181  Mo.  App.  336, 168  S.  W.  845. 

Under  all  the  evidence,  we  do  not  feel  au- 
thorized to  say  that  the  verdict  was  exces- 
sive. 

The  Judgment  Is  affirmed.    All  concur. 


STEWART  et  ux.  v.  TURNER'S  ESTATE. 

(No.  11360.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  14,  1015.) 

WOBK  AND  IiABOB  <g=»ll— CLAIM  FOB  SbBVIO- 
EE— AcCEPTAJICE  OF  WAGES  TENDEBED. 

A  husband  and  wife,  at  the  request  of  tlM 
wife's  father  that  they  live  with  him  and  run 
hia  farm  for  him,  Uvea  with  him  for  about  five 
years,  performing  the  duties  of  farm  hand  aad 
housewife,  the  husband  also  performing  the  du- 
ties of  a  body  servant  for  the  father,  who  vu 
quite  old.  The  father  allowed  bis  daughter  to 
sell  butter  and  eggs,  and  keep  the  proceeds,  and 
whenever  farm  products  were  marketed  iuvan- 
ably  gave  the  son-in-law  one-half  of  the  proceeds, 
believing  this  was  in  compensation  for  their  serv- 
ices. The  husband  and  wife  allowed  him  to 
remain  in  this  belief,  though  their  evidence  in- 
dicated an  intention  to  subsequently  claim  the 
reasonable  value  of  their  services.  JEfeH,  that, 
while  tile  facta  justified  an  inference  that  there 
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was  an  express  agreement  that  tbe  husband  and 
wife  were  to  be  compensated  for  tbelr  services, 
the  scale  of  wages  fixed  by  the  father  and  ac- 
quiesced in  by  the  husband  and  wife  became  an 
element  of  the  express  contract  and  was  bind- 
ing on  the  husband  and  wife  regardless  of  what 
their  services  were  actually  worth. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor.  Cent  Dig.  {  26;   Dec.  Dig.  «3»11.] 

Appeal  from  Circuit  Court,  Boone  County ; 
David  H.  Harris,  Judge. 

Proceeding  on  a  claim  by  Carter  Stewart 
and  wife  against  the  estate  of  Thomas  Tur- 
ner, deceased.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Reversed. 

Gfllespy  ft  Conley,  Harvey  D.  Murry,  and 
N.  T.  Gentry,  all  of  Columbia,  for  appellant 
Ii.  T.  Searcy  and  Harris  ft  Finley,  all  of  Co- 
lumbia, for  respondents. 

JOHNSON,  J.  FlalntiffB,  who  are  husband 
and  wife,  filed  tbe  following  demand  in  the 
probate  court  of  Boone  county,  against  the 
estate  of  Thomas  Turner,  deceased. 

Columbia,  Mo.,  December  16,  lOlS. 
The  Estate  of  Thomas  Turner,  Deceased. 

To  Carter  Stewart  and  Annie  Stewart,  Dr. 

To  244  weelcs'  joint  services  from  October  10, 
190S,  to  July  2,  1913.  rendered  at  the  instance 
and  request  of  the  deceased,  as  nurses,  compan- 
ions, housekeepers,  farm  managers  and  laborers, 
at  twenty-five  dollars  (25.00)  per  week  $6,100.00 

To  amount  due  claimants  for  money 
paid  and  materials  furnished  deceased 
in  defraying  expenses  of  farm  and 
household  as  per  itemized  statement 
hereto  annexed  and  marlced  "Exhib- 
it A"  476.70 


$6,676.70 
By  amount  of  credits  on  account  as 
per     statement    hereto    annexed    and 
marked  "Exhibit  B"  1,157.52 


Balance  due  claimants $5,419.18 

Itemized  statements  of  the  alleged  dis- 
bursements of  plaintiffs  and  of  the  credits 
were  attached  to  the  demand  which  was  ver- 
ified by  the  affidavit  of  plaintiffs.  An  an- 
swer filed  by  defendant,  in  addition  to  a  gen- 
eral denial,  pleaded  a  misjoinder  of  parties 
plaintiff  and  alleged  that: 

"Whatever  services  were  rendered  the  said 
Thomas  Turner  by  the  plaintiff  Carter  Stewart 
and  whatever  services  were  rendered  the  said 
Thomas  Turner  by  the  plaintiff  Annie  Stewart 
were  fully  paid  for  by  the  said  Thomas  Turner 
durinc  hia  Ufetime." 

In  the  circuit  court  defendant  demurred  to 
tbe  petition  on  the  ground  of  a  misjoinder  of 
parties,  and,  after  the  demurrer  was  over- 
ruled, filed  a  motl(»i  to  elect,  which  also  was 
OTerraled.  Defendant  answered,  and  at  tbe 
begtnnlnf  of  the  trial  renewed  the  objection, 
wbiCb  tbe  court  overruled,  that  on  the  face 
ot  tbe  petitl(m  "the  services  were  not  Jointly 
rendered,  and  that  a  Joint  claim  cannot  be 
here  prosecuted,  and  hence  there  ia  a  mis- 
joinder of  the  parties  plaintiff." 

At  the  conclusion  of  tbe  evidence  heard  at 
tbe  trial,  plaintiffs  dismissed  the  second  item 
«f  tbelr  demand,  and  the  claim  for  244  weeks' 


Joint  service  was  Submitted  to  the  Jury,  The 
verdict  was  for  plaintiffs  In  tbe  sum  of  $760.- 
00  and  defendant  appealed. 

Thomas  Turner  died  in  Boone  county  July 
2,  1913,  at  the  age  of  93  years.  His  second 
wife  had  died  in  January,  1908,  and  be  con- 
tinued to  reside  on  his  farm  of  120  acres  in 
Boone  county,  two  stepdaughters  keeping 
house  for  him.  Plaintiff  Annie  Stewart  was 
his  daughter,  and  she  and  her  husband.  Car- 
ter Stewart,  with  their  children,  who  were 
grown,  were  living  in  Oklahoma.  In  Feb- 
ruary, 1908,  Mr.  Turner  fell  ill  and  sent  tot 
his  daughter,  who  came  and  nursed  him 
through  this  illnesa  She  returned  to  ber 
family  in  July,  and  in  the  latter  part  of 
that  month  received  a  ittter,  vblcb  after- 
wards she  lost  purporting  to  have  been  writ- 
ten at  the  request  of  Mr.  Turner  and  request- 
ing both  plaintiffs  to  come  and  live  with  him 
and  run  his  farm  for  bim.  Four  witnesses 
testified  to  the  contents  of  tbe  letter  which 
bore  the  signatures  of  Thomas  Turner  and 
Essie  Evans  and  was  in  tbe  taandwrltlnt  of 
tbe  latter.  From  their  testimony  it  appears 
that  the  letter  said  notbng  about  compensa- 
tion, but  merely  requested  plaintiffs  to  come 
and  live  with  Turner  and  manage  bis  farm. 

Plaintiffs  resimnded  to  his  request  and  liv- 
ed on  tbe  farm  with  bim  from  October  12, 
1908,  to  tbe  date  of  his  death  July  2,  1913. 
Their  evidence  tends  to  show  that  Mrs.  Stew- 
art performed  the  necessary  household  work, 
raised  chickens,  made  butter,  and,  in  addition 
to  tbe  ordinary  duties  of  a  farmer's  wife, 
nursed  her  father  when  he  was  ill  and  took 
special  care  in  tbe  preparation  of  bis  food. 
Mr.  Stewart  did  tbe  usual  work  of  a  farmer 
and  assisted  in  nursing  and  caring  for  tbe 
old  man.  He  slept  In  tbe  letter's  room  on  a 
couch  to  attend  to  bis  wants  at  night  and 
to  maintain  heat  in  the  room  in  winter,  aa 
Turner  was  very  susceptible  to  colds.  Gen- 
erally speaking,  he  performed  the  duties  of 
a  body  servant,  some  of  which  were  quite  of- 
fensive. Although  subject  to  attacks  of  ill- 
ness. Turner  was  unusually  active  for  a  per- 
son of  his  great  age  and  was  in  full  posses- 
sion of  his  mental  faculties.  All  of  the  busi- 
ness of  the  farm  was  transacted  by  Stewart 
in  his  name  and  under  his  orders.  He  was 
punctilious  in  the  payment  of  his  debts  and 
careful  In  bis  business  dealings,  especially 
with  reference  to  incurring  obligations.  He 
seemed  to  be  well  pleased  with  the  services 
of  plaintiffs  and  remarked  to  some  of  the 
witnesses  that  his  son-in-law  was  the  best 
hand  he  ever  had.  He  allowed  his  daughter 
to  sell  butter  and  eggs  and  to  keep  the  pro- 
ceeds, and  whenever  hogs  or  other  farm  prod- 
ucts were  marketed  he  invariably  gave  his 
son-in-law  one-half  the  proceeds.  The  total 
amount  of  such  payments  received  by  Carter 
was  $951.08.  A  witness  Introduced  by  de- 
fendant testified  that  after  Turner's  death 
and  the  discovery  that  he  had  not  specially 
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favored   plaintiffs   In    his   will,    Carter   re- 
marked: 

"Father  did  give  me  half  of  the  hog  moneT, 
and  he  thought  he  was  paying  me  for  my  work, 
but  I  didn't  consider  it  anything." 

Another  witness  stated  that  during  the  re- 
lationship in  question  Annie  had  said  that 
her  father  had  replied  to  a  request  she  had 
made  for  a  more  profitable  arrangement  for 
her  husband: 

"If  you  and  Carter  ain't  satisfied  with  what 
yon  are  getting,  you  can  pull  out.  I  can  hire  a 
man  and  his  wife  for  two  hundred  dollars  a  year 
to  do  everything  you  are  doing." 

Of  course,  such  testimony  from  defendant's 
witnesses  is  not  conclusive  of  the  fact  that 
the  old  man  thought  he  was  fully  compensat- 
ing plainUffs  for  their  services ;  but  we  men- 
tion it  as  a  prelude  to  the  statement  that 
there  are  no  facts  and  circumstances  in  proof 
from  which  a  fair  inference  might  arise  that 
Turner  understood  plaintiffs  were  not  being 
reasonably  compensated  for  their  services. 
Unqnestlonably  he  understood  their  relation- 
ship was  upon  a  business  basis,  and,  when 
he  paid  over  to  Carter  one-half  of  the  cash 
income  of  the  farm  and  allowed  his  daughter 
to  keep  the  proceeds  of  the  dairy  and  poul- 
try, he  thought  he  was  discharging  bis  obU- 
gatlons  to  them  in  full.  That  they  allowed 
him  to  remain  in  this  belief  without  contra- 
diction is  manifest,  even  from  their  own  evi- 
dence, and  in  its  last  analysis  the  whole  case 
of  plaintiffs  is  bottomed  upon  the  theory  tliat 
by  requesting  their  services  Turner  in  legal 
effect  undertook  to  pay  them  the  reasonable 
value  of  anch  services  and  they  were  entitled 
to  go  to  the  Jury  upon  proof  that  such  rea- 
sonable value  exceeded  the  amount  they  had 
received  as  compensation. 

We  agree  with  plaintiffs  that  the  evidence 
leaves  no  room  for  any  other  conclusion  than 
that  Turner  had  no  thought  of  being  the 
recipient  of  gratuitous  service  from  his 
daughter  and  son-in-law,  but  recognized  an 
obligation  to  pay  them.  Be  understood  that 
he  was  to  pay  for  what  he  received  and  was 
not  to  be  the  i>ecuniary  beneficiary  of  flUal 
affection.  The  evidence  does  not  present  an 
Instance  where  a  contract  to  pay  for  services 
rendered  at  the  request  of  the  benefited  party 
should  be  implied,  but  discloses  facts  and 
drcumstances  from  which  an  express  agree- 


ment should  be  inferred  that  plaintUEs  were 
to  be  compensated  for  their  services.  The 
nature  of  the  relationship  created  by  the 
contract  of  the  parties  was  that  of  master 
and  servants,  and  during  the  whole  period  of 
its  existence  the  master,  after  fixing  the 
measure  of  his  servants'  compensatioa  ac- 
cording to  his  own  ideas  of  their  deserts, 
punctually  paid  them  their  earnings,  in  the 
obvious  belief  that  he  was  discharging  Ms 
obligations  to  them  in  full. 

Manifestly  they  received  these  payments 
from  time  to  time  with  full  knowledge  of  his 
views  on  the  subject  of  fair  compensation 
and  without  protest  or  demur.  Such  ac- 
quiescence, which  settled  into  an  unbroken 
course  of  conduct  and  dealing,  covering  a 
period  of  nearly  five  years,  should  be  accord- 
ed no  less  effect  than  that  of  making  this 
scale  of  wages  fixed  by  the  master  an  integral 
element  of  the  express  contract  of  hiring 
which  bound  both  parties.  Plaintiffs'  own 
evidence  leaves  them  in  the  position  of  hav- 
ing accepted  these  payments  as  in  full  dis- 
charge of  their  master's  obligation,  but  with 
the  undisclosed  mental  reservation  that  at 
the  end  of  the  service  they  would  claim  back 
pay  according  to  their  own  ideas  of  the  rea- 
sonable value  of  their  services.  Of  course, 
such  position  is  untenable.  Having  agreed, 
as  they  did,  to  accept  the  master's  wages  as 
reasonable,  they  are  bound  by  that  agree- 
ment, regardless  of  what  such  services  ac- 
tually were  worth.  Usually  in  cases  of  this 
character  there  is  evidence  lending  to  show 
that  the  benefited  party  aduiowledged  to 
witnesses  a  t>ecuniary  obligation  <m  account 
of  the  services  beyond  what  he  had  paid  to 
the  servant  and  which  he  expected  to  dis- 
cbarge ;  but  here  there  is  not  only  a  complete 
absence  of  such'  evidence,  but,  on  the  con- 
trary, the  declarations  of  tHk  old  man  to 
witnesses,  as  well  as  his  acts,  show  that  he 
regarded  plaintiffs  as  farm  band  and  house- 
wife for  whose  services  he  was  paying  as 
they  were  rendered.  Plnlntifb  have  not 
failed  to  prove  a  contract  of  employment, 
but  have  utterly  failed  to  prove  any  Indebt- 
edness from  their  employer  to  them  under 
the  terms  of  that  contract,  and  the  demurrer 
to  the  evidence  should  have  been  sustained 

The  Judgment  Is  reversed.    All  concur. 
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NBWMAN  T.  STANDARD  ACCIDENT  INS. 
CO.     (No.  11675.) 

(Kansas  City  Ck>urt  of  Appeals.     Missouri. 

June  14,  1915.    Rehearing  Denied 

July  2.  IdlS.) 

1.  iNSUBANCB  ^==527— ACCIDBWT  IWStJBAHCS— 

"Sevkkance  at  OB  Above  Joint." 

Where  an  accident  insurance  policy  p>o- 
vided  that  one-third  of  the  principal  sum  should 
be  payable  for  the  loss  of  the  thumb  and  index 
finger  of  either  hand  by  severance  at  or  above 
the  metacarpophalangeal  joints,  while,  to  en- 
title insured  to  recover  for  loes  of  such  members, 
au  amputation  need  not  coincide  with  the  line 
of  articulation  of  the  joint,  but  only  be  such 
as  to  destroy  the  joint  as  a  joint,  as  an  anatomi- 
cal mechanism,  an  amputation  of  the  thumb 
and  finger  two-eighths  and  three-eighths  of  an 
inch,  respectively,  below  the  articulation  ot 
the  named  joint,  did  not  entitle  the  insured  to 
recovery. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1312,  1313;   Dec.  Dig.  «=>5aT.] 

2.  IirsuBABrcx  «=3>14&— Conbxbuoxior  of  Pol- 

ICIE8. 

Insurance  policies  must  b«  construed  in 
faror  of  the  insured. 

[E!d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  292,  294-29S;  Dec.  Dig.  <8=» 
14&] 

3.  INSDBAKCK  «=»627— ACOIDERT  INSXTBANCS— 

Chakactks  or  Injubt. 
In  grading  compensation  to  the  character 
of  the  injury,  where  an  accident  insurance  com- 
pany stipulates  that  a  severance  of  a  thumb  or 
finger  must  be  at  points  specifically  named  be- 
fore the  sum  named  as  payable  for  that  char- 
acter of  injuiy  shall  be  due,  the  courts  must 
enforce  the  stipulation. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cait  Dig.  ii  1312,  1318;  Dec  Dig.  «=>527.] 

4.  BviDENCK  «=s>618— Accident  Insubancb— 
Intbbpketatioh  07  PoLicr  —  QcEanoN  tok 

COTJBT. 

In  an  action  on  an  accident  insurance  policy 
providing  for  payment  for  loss  of  a  thumb  and 
index  finger  severed  at  the  metacarpophalangeal 
joint,  expert  evidence  as  to  the  anatomical 
meaning  of  "joint"  was  inadmissible,  the  poli- 
cy being  unambiguous  in  its  terms,  since  the 
construction  of  a  contract  is  for  the  court. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2326;  Dec.  Dig.  <3=>518.] 

5.  Tbiai.  «=>412— Ebbonbot7s  Admission  of 
Evidence— Waiveb  of  Objection — Offkb 
OF  Instbuotion. 

When  evidence  is  admitted  over  the  ob- 
jection and  exception  of  a  party,  he  may  offer 
instructions  on  the  issue  thus  forced  upon  him, 
either  before  or  after  the  other  part^  offers  his 
as  to  the  same  issue,  without  waiving  his  ex- 
ception ;  the  issue  being  injected  into  the  case 
against  his  will. 

[Ifid.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  n  182,  974-977;   Dec.  Dig.  «=»412.] 

Api)eal  from  Cirmit  Court,  Jackson  Coun- 
ty; T.  J.  Seehom,  Judge. 

Action  by  Chester  Newman  a^lnst  the 
Standard  Accident  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  cause  lemonded,  with 
dliectloiis. 

Warner,  Dean,  McLeod  ft  Langwortby,  of 
Kansas  City,  for  appellant  Hogsett  &  Boyle, 
of  Kansas  C^ty,  for  respondent. 


DLI/ISON,  P.  J.  Plaintiff  held  an  acci- 
dent policy  of  insurance  issued  to  bim  by 
defendant  in  the  principal  sum  of  $7,500.  He 
was  bunting  rabbits,  and  while  getting 
through  a  wire  fence  his  gun  was  discharged 
into  his  left  hadd,  so  that  it  became  neces- 
sary to  amputate  the  thumb  and  the  next,  or 
Index,  finger.  The  policy  contained  the  fol- 
lowing provision: 

"For  the  loss  of  thumb  and  index  finger  of 
either  hand  by  severance  at  or  a'.>(>ve  meta- 
carpophalangeal joints,  one-third  of  the  prin- 
cipal sum"  of  ?7,500. 

Other  parts  of  the  policy  provided  for 
weekly  indemnity  for  loss  of  time  arising 
from  other  character  of  injuries.  Plaintiff's 
action  is  to  recover  one-third  the  principal 
sum  under  the  clause  quoted.  Defendant  de- 
nies that  he  has  such  right,  but  concedes  a 
liability  for  weekly  loes  of  time,  and  offered 
to  have  judgment  rendered  tlierefor. 

The  joints  named  are  those  connecting  the 
tbumb  and  finger  with  the  body  of  the  band. 
Whether  the  severance,  or  amputation,  by 
the  surgeon  was  at  the  Joints,  or  below  them, 
is  the  question  in  dispute.  Plaintiff  insists 
on  the  former,  and  defendant  on  the  latter. 

[1  ]  The  facts  were  these:  The  actual  cut- 
ting, or  severance,  was  through  the  bone  of 
the  thumb  and  finger  two-eighths  and  three- 
eighths  of  an  inch,  respectively,  below  the 
articulation,  or,  to  express  it  differently,  be- 
low the  point  where  the  ends  of  the  bones  In 
the  body  of  the  hand  and  In  the  thumb  and 
finger  come  together.  It  was  far  enough  be- 
low to  leave  two  stubs  of  the  thumb  and  fin- 
ger bones  plainly  to  be  seen  in  the  X-ray 
picture  taken  of  his  hand,  and  plainly  show- 
ing two  ends  or  heads  of  the  bones  Jointed 
together,  the  articulation  not  disturbed  in 
either  the  thumb  or  finger.  The  evidence  also 
showed  that  plaintiff  could  move,  or  work, 
these  Joints. 

But  it  was  shown  by  plaintiff  that  there 
are  structures  which  enter  into  the  forma- 
tion of  a  Joint;  these  being  bone,  cartilage, 
ligament,  flbro  cartilage,  and  synovial  mem- 
brane. Some  of  these  extend  considerably 
above  and  below  the  point  of  articulation  or 
contact  of  Che  ends  of  the  two  thumb  bones 
and  the  two  finger  bones;  and  some  of  tliese 
are  at  the  ends  and  some  compose  the  cov- 
ering of  these  ends  of  the  bones.  Plaintiff's 
position  is  that  severing  either  of  the  ends 
of  these  bones,  though  so  far  away  from  the 
point  of  articulation  as  to  leave  a  stub  three- 
eighths  of  en  inch  long,  is  severing  the  Joint 

But  It  seems  to  us  that  plaintiff  confounds 
the  "structures"  below  the  point  of  articula- 
tion which  are  necessary  to  sustain  a  Joint, 
with  the  Joint  itself.  Tills  is  shown  by  the 
first  expert  witness  In  his  behalf,  who  stated 
that: 

"A  'joint'  consists  of  the  head  of  the  bones  en- 
tering into  that  joint,  its  cartilage,  its  liga- 
ments, and  its  synovial  membrane." 

If  the  ends  of  two  boards  are  Joined,  there 
is  a  Joint    The  boards  may  be  held  in  place, 
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tbat  is,  the  Joint  may  be  sustained  by  naiUng 
a  board  on  eltlier  side,  extending  eacli  side  of 
tlie  point  of  junction,  say,  for  tliree  feet. 
These  side  pieces  hold  the  boards  together 
and  thereby  sustain  the  Joint,  but  no  one 
would  think  of  calling  them  the  Joint  itself ; 
and,  tf  a  carpenter  was  ordered  to  take  his 
knife  or  saw  and  sever  the  boards  at  the 
Joint,  it  would  not  occur  to  him  that  he  was 
complying  with  the  order  by  cutting  through 
the  boards  at  a  i>oint  away  from  the  junction 
and  leaving  the  end  of  eadi  board  undis- 
turbed. In  severing  the  side  boards  (and  one 
of  the  main  boards),  he  would  be  severing  the 
structure  which  held  the  ends  of  the  two 
main  boards  in  apposition,  but  he  would  not 
disturb  the  Joint  The  contract,  in  using  the 
word  "Joint,"  fixed  a  place,  a  point,  of  sev- 
erance; it  had  no  reference  to  the  structures 
which  must  exist  in  order  that  a  joint  may 
be  made.  We  do  not  mean  to  hold  that  for 
the  severance  to  be  "at  the  Joint,"  within  the 
meaning  of  the  policy,  it  must  follow  and  co- 
incide with  the  line  of  articulation,  but  only 
that  it  must  l>e  such  as  destroys  the  Joint  as 
a  joint;  that  is,  as  an  anatomical  mecha- 
nism. That  Is  to  say,  the  joint  must  be  dis- 
membered. 

[2, 3]  In  this  view  we  are  not  subverting  a 
rule  which  requires  a  liberal  construction  of 
Insurance  policies  In  favor  of  the  Insured. 
In  grading  compensation  to  the  character  of 
injury,  the  company  has  a  right  to  stipulate 
that  the  severance  shell  be  at  the  exact  point 
specifically  stipulated,  before  the  sum  named 
for  that  character  of  Injury  shall  be  due. 
And,  when  thus  plainly  expressed,  the  courts 
must  enforce  them.  Thus  in  Wlest  v.  U.  S. 
H.  &  A.  Ins.  Co.,  186  Mo.  App.  22,  171  S.  W. 
670  (St.  Louis  Court  of  Appeals),  the  policy 
provided  for  insurance  for  the  "loss  of  one 
hand  *  •  •  by  severance  at  or  above  the 
wrist  joints."  The  insured  lost  all  of  his 
hand  except  his  little  finger.  "The  thumb 
and  three  fingers  were  removed,  together 
with  a  large  portion  of  the  palm."  But  the 
little  finger  and  a  portion  of  the  palm  which 
supported  it  were  not  removed;  though  the 
finger  was  permanently  jmralyzed.  The  court 
held,  through  Allen,  J.,  that  no  cause  of  ac- 
tion could  exist  "without  proof  of  the  actual 
physical  severance"  of  the  hand  "at  or  above 
the  wrist  Joint"  To  the  same  effect  Is  Ston- 
er  V.  Yeomen  of  America,  160  IlL  App.  432. 

And  in  Fuller  v.  Insurance  Ass'n,  122  Mich. 
548,  81  N.  W.  326,  48  L.  R.  A.  86,  80  Am.  St 
Rep.  598,  the  provision  of  the  policy  was  that 
liability  arose  when  there  was  an  amputatlui 
of  the  whole  hand  or  foot  and  the  Insured 
had  only  one-third  of  his  foot  cut  off  by  the 
surgeon.  It  was  held  that  there  was  no 
cause  of  action,  notwithstanding  that  the  en- 
tire foot  was  rendered  useless;  the  court 
saying  tbat  the  insurance  was  not  for  loss  of 
the  whole  foot,  which  might  mean  loss  of  use 
of  the  whole  foot,  but  was  for  an  injury 
which    shall   causa  an   amputation   of  the 


whole  foot.  The  latter  being  the  plain  con- 
tract of  the  parties,  the  court  could  not  sab- 
stltute  another. 

In  Mady  v.  Switchmen's  Union,  116  Minn. 
147,  133  N.  W.  472,  the  Insurance  provision, 
though  awkwardly  expressed,  covered  a  loss 
by  physical  separation  "of  four  fingers  of 
one  band,  at  or  above  the  third  Joint ;  or  of 
three  fingers  and  thumb  of  one  hand  at  or 
above  the  third  joint"  The  Insured's  hand 
was  crushed,  resulting  In  the  amputation  of 
the  second,  third,  and  fourth  fingers,  above 
the  third  Joint  The  bone  In  the  palm  of  the 
hand  connecting  with  the  remaining  finger 
was  injured,  and  an  Inch  and  a  half  of  It  was 
removed,  which  resulted,  in  great  part,  in 
destroying  the  use  of  that  finger.  But,  for 
the  reason  that  it  remained  on  the  hand,  the 
court  held  tbat  four  fingers  had  not  been 
amputated  and  no  liability  accrued  under 
the  plain  terms  of  the  contract 

In  Brotherhood  of  Trainmen  v.  Walsch,  103 
N.  E.  759  (S.  C.  Ohio,  October,  1913),  the  In- 
surance became  effective  when  the  insured 
"shall  suffer  the  amputation  or  severance  of 
an  entire  hand  at  or  above  the  wrist  joint" 
The  Insured  had  his  entire  hand  so  crushed 
that  It  became  useless,  but  only  the  thumb 
was  amputated.  It  was  held  that  there  was 
no  cause  of  action  under  the  provision  quoted. 

[4]  Plaintiff  offered  evidence  of  surgeons, 
as  experts,  to  prove  the  anatomical,  or  scim- 
tlflc,  meaning  of  the  word  "Joint"  as  applied 
to  the  finger,  and  that  the  amputation  below 
the  place  of  articulation  was  at  the  Joint 
Defendant  objected  to  such  evidence  on  the 
ground  that  the  interpretation  of  the  con- 
tract was  for  the  court,  that  there  was  no 
ambiguity  In  its  terms,  and  that  the  con- 
struction of  the  contract  was  addressed  to 
the  court  These  objections  were  overruled. 
We  think  they  should  have  been  sustained. 
There  was  no  ambiguity  in  the  contract,  and 
it  was  for  the  court,  not  the  Jury,  to  say 
what  it  meant  Bolt  &  Nut  Ca  v.  Caldwell, 
240  Mo.  358,  144  S.  W.  472;  Brannock  v. 
Elmore,  114  Ma  5S,  64,  21  S.  W.  461 ;  Rogen 
T.  Modem  Brotherhood,  131  Mo.  App.  853, 
111  S.  W.  618;  Gerhart  v.  St  Ry.  Co.,  132 
Mo.  App.  540,  549, 112  S.  W.  12;  Wihnarth  v. 
Insurance  Co.,  168  Cal.  636,  646,  143  Pae, 
780;  Fuller  ▼.  Insurance  Co.,  70  Conn.  647, 
677,  41  Atl.  4.  In  the  fltst  of  these  cases  the 
Supreme  Court  said: 

"The  problem  in  this  case  fe  not  to  dedan 
the  delicate  graduation  of  meaning  whiih  the 
term  'require'  takes  when  expanded  as  a  syno- 
nym, but  to  ascertain  its  natural  import  and 
accepted  meaning  in  the  particular  sentence  of 
the  contract  under  review.  To  do  this,  the 
law  does  not  investigate  the  meaning  of  words 
in  the  abstract  bnt  deals  only  with  the  con- 
crete meaning  in  concrete  contracts  of  the  words 
used.  All  other  inquiries  are  linguistic,  not 
legal  quests.  To  serve  its  own  purpose,  the  law 
puts  itself  In  the  shoes  of  the  contracting  par- 
ties and  ascertains  the  natural  and  accepted 
sense  of  the  words  used  in  their  agreement  view- 
ed in  the  light  of  the  objects  had  In  view  and 
the  circumstancea  surronnding  the  tetora." 
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The  word  "Joint,"  like  most  others,  may 
have  more  than  one  meaning ;  depending,  of 
coarse,  on  the  connection.  It  may  mean  a 
place  where  intoxicating  liquor  Is  Illegally 
sold ;  and,  when  ordering  a  joint  of  beef  for 
the  table,  It  would  mean  a  portion  of  the 
leg  of  the  anlmaL  But,  If  the  butcher  were 
directed  to  sever  the  leg  at  the  Joint,  he 
woold  not  cut  into  the  leg  above  or  below 
that  place  without  dismembering  the  Joint 

[5]  Plaintiff  takes  the  position  that.  If  the 
evidence  be  conceded  to  be  Improper,  de- 
fendant condoned  the  ruling  by  offering  an 
instmctlon  submitting  that  as  an  issue  to  the 
Jury.  When  evidence  Is  admitted  over  the 
protest  of  a  party,  he  may  offer  tustructlons 
on  the  issue  thus  forced  upon  him,  without 
waiving  his  exception  to  such  issue  being  put 
into  the  case.  The  same  remark  will  apply 
to  the  instructions.  An  Instruction  was  giv- 
en by  the  court  for  plaintiff  submitting  that 
Issue  to  the  Jury,  and  one  on  the  same  sub- 
ject was  asked  by  defendant  and  given. 
There  is  ardent  dispute  between  counsel  as 
to  which  of  these  was  given  first  In  point  of 
time.  This  particular  phase  of  the  matter  is 
of  no  consequence,  since  the  record  shows 
that  that  issue  was  forced  into  the  case  over 
defendant's  objection  and  exception.  Ever- 
hart  v.  Bryson,  244  Mo.  507,  516,  149  S.  W. 
807. 

The  judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  enter  Judgment 
for  the  plaintiff  for  the  sum  offered  by  de- 
fendant.   All  concur. 


OTJRIEN  et  al.  v.  HEMAN  et  al.    (No.  14053.) 

(St  Louis  Court  of  Appeals.    Missouri.    June  8, 
1915.    Rehearing  Denied  June  22,  1915.) 

1.  Dedication  «=»35— Aixets— Existekci!. 

Where  the  owner  of  land  had  dedicated  as 
•n  alley  a  strip  which  was  not  connected  at  ei- 
ther end  with  a  street  or  dedicated  alley,  but 
which  was  expressly  accepted  by  the  city  and 
had  been  traveled  by  the  public  for  more  than 
20  years,  and  there  was  a  traveled  way  at  one 
end  diagonally  across  a  vacant  lot  to  a  street, 
and  at  the  other  end  a  continuation  of  the  alley, , 
which,  though  It  had  never  been  dedicated  by 
plat,  had  been  used  by  the  public,  and  bad  been 
recc^nized  as  an  alley  by  adjoining  owners 
in  making  conveyances,  and  it  appeared  that, 
the  city,  though  it  had^^never  improved  the  sur- 
face of  the  alley,  had  laid  a  sewer  main  therein, 
and  had  granted  to  a  telephone  company  the 
right  to  extend  its  wires  along  the  alley,  the 
strip  was  an  actual  public  way  open  for  travel, 
ud  not  a  mere  paper  alley. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  08-71,  75,  70;  Dec.  Dig.  «=»35.] 

2.  Mdnicipai.  Cokfobations  ^=380S— Usk  or 
Stheet — Excavation — Liability. 

Where  the  owner  of  a  lot  dug  a  quarry 
thereon  adjacent  to  a  public  alley  without 
fnarding  it  in  any  way  and  allowed  the  side 
to  cave  in  so  as  to  form  a  dangerous  chute  into 
the  quarry,  and  then  let  the  premises  in  that 
condition  to  a  corporation  which  maintained  the 


nuisance,  the  owners  are  liable  for  injuries  to 
a  traveler  in  the  alley  who  fell  into  the  quarry. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  j}  1684-1687,  1600- 
1694;    Dec.  Dig.  <8=>808.I 

3.  MuNicrPAL  Corporations  «=»808— Use  or 
Streets— Excavations— LiABiuTT. 

The  fact  that  a  portion  of  the  chute  through 
which  the  traveler  fell  extended  across  the 
comer  of  an  adjoining  lot  before  reaching  the 
alley,  so  that  the  adjoining  owner  was  also  U- 
able,  does  not  release  the  owners  of  the  lot  on 
which  the  quarry  was  situated  from  liability. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1684-1687,  1690- 
1694;    Dec.  Dig.  «=>808.] 

4.  Municipal  Corporations  ®=»808— Use  of 
Streets— EJxcavation-Actionb  kor  Dam- 
aqes— Evidence. 

In  an  action  against  a  lot  owner  for  in- 
juries from  a  fall  into  a  quarry,  the  sides  of 
which  had  been  allowed  to  cave  away  so  as 
encroach  on  the  alley,  evidence  that  a  policeman 
bad  requested  the  owners  to  guard  the  place  to 
prevent  injuries  to  persons  using  the  alley  is  ad- 
missible, though  the  policeman  bad  no  authority 
to  make  such  request,  to  show  notice  to  the 
lot  owners  of  the  dangerous  condition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  j§  1684-1687,  1090- 
1694;    Dec.  Dig.   <8=5»808.J 

5.  Appeal  and  Error  4=a  1006— Review- 
Motion  FOR  New  Trial— Affidavits. 

Where  a  motion  for  a  new  trial  was  based 
on  affidavits  as  to  prejudicial  remarks  of  plain- 
tiffs' counsel  in  opposing  defendants'  nonsuit, 
against  which  plaintiffs  filed  affidavits  by  all 
the  jurors  stating  that  they  did  not  bear  the 
remarks,  which  were  addressed  to  the  court  in 
an  undertone,  the  trial  court's  denial  of  the 
motion  is  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3860-3876,  3948-3050;  Dec. 
Diir.  <8=>1005.1 

6.  Death  €=>99—Dauaoe»— Excessive  Dam- 
ages—Boy. 

A  verdict  in  favor  of  the  parents  for  $4,100 
damages  for  the  death  of  a  12  year  old  boy  who 
was  bright  and  intelligent  and,  though  attending 
school,  assisted  bis  father  some  at  bis  trade, 
is  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  {§  125-130;    Dec.  Dig.  (S^UO.] 

Appeal  from  St.  Louis  Circuit  Court; 
Thomas  C.  Hennlngs,  Judge. 

Action  by  James  O'Brien  and  another 
against  August  Heman  and  others.  Judg- 
ment for  the  plaintiffs,  and  August  Ileman 
and  two  of  his  codefendants  prosecute  a 
Joint  appeal.    Affirmed. 

Rodgers  &  Koerner,  of  St  Louis,  for  ap- 
pellants. Holland,  Rutledge  &  Lashly,  of  St 
Lonis,  for  respondents. 


NORTONI,  J.  This  Is  a  suit  under  the 
wrongful  death  statute  for  damages  accrued 
to  plahitiffs  because  of  the  fault  of  the  sev- 
eral defendanta  Plaintiffs  recovered,  and 
defendants  prosecute  the  appeal. 

Defendants  are  August  Heman,  John  C. 
Heman,  the  Heman  Construction  Company,  a 
corporation,  and  the  Burroughs  Adding  Ma- 
chine Company,  a  corporation.  'The  Hemans 
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and  the  conatniction  company  prosecute  an 
appeal  Jointly,  while  the  Burroughs  Adding 
Machine  Company  likewise  separately  ap- 
peals. Such  distinct  appeals  will  therefore 
be  considered  separately,  but.  In  the  Interests 
of  brevity,  the  same  statement  of  facts  will 
be  employed  to  portray  the  general  outline 
of  the  case.  Such  facts  as  are  relevant  and 
essential  to  the  understanding  of  the  argu- 
ments presented  In  the  different  appeals  will 
sufficiently  appear  In  the  opinion  concerning 
each. 

Plaintiffs,  the  father  and  mother  of  Fran- 
cis O'Brien,  sued,  as  above  stated,  for  dam- 
ages occasioned  as  the  result  of  his  death, 
which  occurred  by  his  falling  from  an  alley 
into  the  rock  quarry  situate  on  the  properl^ 
of  the  Hemans,  but  the  Immediate  opening 
through  which  he  was  precipitated  into  the 
quarry  was  across  the  comer  of  a  lot  owned 
by  defendant  Burroughs  Adding  Machine 
Company,  which  adjoined  the  Heman&  The 
several  defendants  are  therefore  sued  as  Joint 
tort-feasors  In  rendering  the  highway  dan- 
gerous, as  If  each  contributed  in  port  to  the 
death  of  the  little  boy. 

We  copy  from  plaintlffls'  brief  the  state- 
ment of  facts  prepared  by  their  counsel, 
which  sufficiently  sets  forth  the  situation  as 
to  both  appeals: 

"There  is  very  little  conflict  of  testimony 
presented  by  the  record  in  this  case.  The  facts 
shown  by  respondents  were  that  on  tlie  0th 
day  of  August,  1912,  the  minor  child  of  plain- 
tiffs, a  boy  named  Francis  O'Brien,  aged  12 
years,  slipped  into  the  quarry  owned  and  operat- 
ed by  the  Hemana,  appellants  here,  and  was 
drowned.  At  the  time  of  the  fatal  accident  the 
boy  was  walking  eastwardiy  in  the  alley,  which 
is  between  laclede  avenue  and  Forest  Park 
boulevard,  two  public  streets  in  a  populous 
center  in  the  central  district  of  the  city  of  St. 
Louis,  Mo.  The  alley  in  question  is  182  feet 
north  of  Forest  Park  boulevard  and  182  feet 
south  of  Ijadede  avenue,  running  parallel  with 
buth  streets,  and  is  built  up  solidly  on  the 
north  line  by  a  row  of  sheds  and  fences  inclos- 
ing the  rear  of  a  solid  block  of  flat  buildings 
facing  Laclede  avenue.  Also  on  the  north  side 
of  the  alley,  some  75  feet  east  of  the  quarry,  was 
the  factory  building  of  the  Johansen  Bros.  Shoe 
Company,  where  a  force  of  from  400  to  SOU 
workers  were  employed  daily.  Across  the  alley 
from  these  sheds  and  this  line  of  fences  the  He- 
mans  excavated  to  a  depth  of  about  ISO  feet, 
operating  a  quarry  for  several  years,  and,  the 
quarry  business  having  been  terminated  some 
time  prior  to  the  accident,  they  were  at  the 
time  using  it  as  a  public  dumping  hole,  for 
which  they  charged  a  fee  for  dumpage  by  the 
load,  and  for  the  convenience  of  which  they 
bad  erected  platforms  upon  the  east  and  west 
sides  of  the  quarry.  Having  quarried  up  to 
the  alley  line,  the  north  wall  of  the  quarry  pre- 
sented a  perpendicular  surface  of  solid  rock, 
on  top  of  which  the  soil  had  slid  into  the  hole 
in  the  process  of  time  and  through  the  beating 
and  washing  of  rains,  so  that  the  line  upon  the 
surface  representing  the  northernmost  edge  of 
the  incline  was  9  feet  and  4  inches  into  the  al- 
ley, wliich,  as  dedicated  and  laid  out,  was  20  feet 
wide.  Along  that  line  the  Hemans  had  erected 
a  rude,  two-plank  fence  beginning  at  the  west 
wail  of  the  quarry  and  running  east  to  a  point 
3V^  feet  west  of  their  eastern  line,  and  termi- 
nating with  the  last  post  11  feet  west  of  a  point 
where  the  corner  bad  washed  into  the  quarry. 


The  northeast  comer  of  the  quarry  and  all  of 

the  eastern  side  of  the  quarry  were  exposed,  and 
were  not  fenced  or  guarded  in  any  way.  At  said 
northeast  corner  the  ground  had  caved  in  in 
such  a  manner  as  to  form  a  sharp  incline  or 
chute  or  slide,  as  it  was  variously  called  by  the 
witnesses,  into  which  it  appeared  the  residents 
of  the  neighborhood  had  been  accustomed,  for 
many  years,  with  the  knowledge  of  the  Hemans, 
end  without  any  objection  from  them,  to  dump 
ashes  and  refuse.  This  chute  ran  at  a  sharp 
angle  in  a  southwesterly  direction  to  a  point 
where  it  attained  the  comer  of  the  perpendicu- 
lar rock  wall  of  the  quarry  proper,  and  then 
dropped  straight  down  to  the  water  constituting 
the  quarry  pond.  The  hole  was  about  160  feet 
deep,  the  water  about  65  feet  deep.  Along  the 
two-plank  fence  erected  by  the  Hemans,  and 
principally  on  the  quarry  i^de  thereof,  had 
grown  grass,  high  weeds,  sunflowers,  and  vine* 
overhanging  the  edge  of  the  quarry  hole  and 
having  their  branches  and  leaves  protruding 
over  and  through  the  fence  into  the  alley.  Also 
along  the  row  erf  fence  and  sheds,  on  the  north- 
em  boundary  of  the  alley,  grass  had  grown 
several  inches  high.  In  the  floor  of  the  alley, 
where  wagons  traveled,  were  packed  dirt,  ashes, 
and  imbedded  rocks. 

"The  alley  was  dedicated  by  the  recording  of 
a  plat  in  the  office  of  the  recorder  of  deeds  in 
the  year  1892,  and  in  May  of  that  year  the 
board  of  public  improvements  certified  to  the 
fact  that  the  dedication  of  said  alley  was  in 
due  and  legal  form  and  accepted  the  same. 

"The  defendant  August  Heman  acquired  his 
interest  in  the  quarry  property,  wliidi  was  an 
undivided  one-half,  on  January  5, 1894,  from  the 
same  person  who  had  dedicated  this  alley  and 
filed  the  plat  of  dedication  above  mentioned. 
In  deeding  the  property  to  Mr.  Heman  it  was 
de8cril>ed  and  the  title  conveyed  'to  an  alley 
20  feet  wide,  bounded  north  by  said  alley.' 
This  deed  referred  to  the  recorded  plat  which 
had  been  accepted  by  the  city  two  years  before. 
The  other  undivided  half  interest  in  this  proper- 
ty was  acquired  by  John  0.  Heman  in  1890  by 
deed  from  the  same  grantor,  and  similarly  de- 
scribed the  northern  boundary  of  the  property. 
A  short  time  thereafter  the  property  immediate- 
ly to  the  east  of  the  Hemans  property,  and  con- 
tiguous to  the  same  alley,  was  purcliased  by  the 
Burroughs  Adding  Machine  Company,  and  was 
similarly  described  and  bounded  in  the  deed 
The  business  of  operating  the  quarry,  and  there- 
after of  operating  the  dumping  bole,  was  con- 
ducted by  the  appellant  Heman  Construction 
Company,  a  corporation  composed  of  the  two 
Heman  brothers,  and  Mr.  August  Heman,  when 
called  to  the  stand,  testified  on  the  point  of  use 
and  occupation  of  the  premises,  as  well  as  the 
operation  of  the  quarry  and  the  dumping  hole, 
as  follows:  'Q.  Who  dug  the  quarry  hole  this 
testimony  is  about?  A.  Heman  Construction 
Company.  Q.  With  your  and  Mr.  Heman's 
knowledge  and  consent— Mr.  John  Heman?  A 
Tes,  sir.  Q.  After  the  rock  was  quarried  out 
of  it,  what  did  you  use  it  for?  A.  Used  it  as 
a  dump.  Q.  How  long  have  you  been  usias 
it  as  dump?  A.  About  three  years,  I  guess. 
Q.  Did  you  hire  it  as  a  dump?  A.  Well,  I 
don't  know  what  you  mean  by  the  term  "hire." 
Charge  so  much  to  let  them  dump  in  there; 
that  is  all.  Q.  Has  the  Heman  Constrntion 
Company  got  a  written  lease?  A.  No,  sir.  Q. 
Just  operate  it  by  consent  of  yon  and  your 
brother?  A.  Yes,  sir.  Q.  It  was  yonr  and 
your  brother's  enterprise,  and  tliis  corporation 
carried  it  out?  A.  Yes,  sir.  Q.  During  au 
the  time  taking  out  and  filling  in,  too?  A.  Yes, 
sir." 

"The  alley  was  dedicated  more  than  20  yean 
before,  and  was  used,  according  to  the  testi- 
mony, during  that  time,  and  for  more  than  10 
years,  as  a  driveway  and  public  alley.  The 
fence  and  line  of  sheds  marking  the  north  line 
of  the  alley  was  in  direct  line  with  the  t»o<x 
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and  line  of  sheds  continuing  westward!;  on  the 
other  side  of  iSpring  avenue.  Delivery  wagons, 
express  wagons,  coal  wagons,  ragmen,  automo- 
biles, and  wagons  going  and  coming  from  the 
Jobansen  Bros.  Shoe  Company's  factory,  which 
was  situated  north  of  the  alley  and  some  75  or 
100  feet  further  east  of  the  quarry  hole,  were 
accustomed  to  drive  up  and  down  the  alley, 
and  had  been  for  many  years,  according  to  the 
testimony  of  all  of  the  witnesses  in  this  case, 
with  the  sole  exception  of  Mr.  Au|^st  Heman, 
who  expressed  himself  as  'surprised'  at  the 
great  volume  of  testimony  whicn  he  heard  to 
this  effect. 

"In  1807  the  dty  of  St.  Louis  granted  permis- 
sion to  the  Bell  Telephone  Company  to  erect 
seven  poles  on  the  north  side  of  the  alley,  and 
at  that  time  an  investigation  and  recommenda- 
tion was  made  with  reference  to  the  granting  of 
this  francliise  by  the  city  lighting  department  of 
St.  Louis.  These  poles  were  thereupon  erected, 
and  a  telephone  line  is  at  present  located  in  the 
aUe7  and  by  virtue  of  that  permission  from  the 
city. 

"In  1894  the  city  of  St.  Lonis  established,  by 
ordinance,  a  sewer  district  in  this  territory,  and 
thereafter  let  a  contract  and  laid  a  sewer  main 
in  the  alley  past  the  point  where  the  boy  fell 
into  the  quarry.  The  evidence  showed  that 
there  was  a  portion  of  the  alley  running  east 
from  Spring  avenue  a  distance  of  93  feet  which 
had  never  been  dedicated  by  any  recorded  plat. 
but  that  it  was  defined  between  the  sheds  and 
fence  line,  and  the  property  contiguous  to  it 
was  bought  and  sold  with  its  lines  for  a  bound- 
ary, and  the  public  had  used  it  for  many  years 
the  same  as  it  had  nsed  that  part  of  the  alley 
which  had  been  formally  dedicated.  In  fact, 
apitellant  August  Heman  himself  formerly  own- 
ed, and  at  one  time  sold,  the  property  oontigu- 
ons  to  that  strip,  and  in  his  deed  conveyed  and 
descril>ed  the  property  on  th^  south  as  'bounded 
on  the  north  by  a  proposed  alley  20  feet  wide.' 
"East  of  the  quarry  the  alley  had  been  dedi- 
cated straight  through  and  connected  with  a 
north  and  south  alley  which  was  120  feet  west 
of  Grand  avenue;  -but,  the  property  to  the 
sonth  of  this  alley,  and  to  the  west  of  the  north 
and  south  alley  just  mentioned,  being  vacant, 
the  public  became  accustomed  to  travel  diagonal- 
ly across  the  lots,  and  had  left  said  eastern 
part  of  the  alley  untraveled  for  a  distance  of 
about  150  feet  west  of  the  north  and  south 
alley,  at  which  point  it  was  again  joined  by  the 
diagonal  roadway,  and  constantly  used.  Just 
east  of  the  last  post  of  the  Heman  fence,  so 
called,  the  chute  or  slide  heretofore  alluded  to 
bad  worn  so  far  out  into  the  floor  of  the  alley 
as  to  be  north  of  the  fence  line,  and  was  cut  or 
scooped  out  to  a  distance  extending  more  than 
one-half  the  width  of  the  alley. 

"At  the  time  of  the  accident  parties  in  the 
Oeighhorhood,  having  cut  their  lawns,  had 
brought  the  lawn  grass  and  weeds,  together 
with  other  rubbish,  and  thrown  it  into  the 
mouth  ol  this  hole.  The  result  was  that  the 
heavier  articles  of  refuse  had  slid  down  into  the 
qnarry,  while  the  grass  and  weeds  had  adhered 
and  remained  in  the  mouth  of  the  chute  and 
upon  the  floor  of  the  alley  around  it  in  such 
manner  as  t»  make  it  impossible  for  any  one  to 
tell  where  the  slide  itself  began.  This  12  year 
old  boy,  coming  east  from  Spring  avenue  up 
the  alley,  with  a  companion  a  year  or  so  young- 
er, was  walking  near  the  two-plank  fence  on  the 
quarry  side,  and  as  he  passed  the  post  at  the 
end  of  the  fence  stepped  upon  the  lawn  grass 
and  weeds  by  which  the  mouth  of  this  chute 
was  concealed.  The  grass  slipped  from  under 
his  feet  and  he  slid  into  the  quarry,  either  be- 
ing killed  by  the  fall  or  drowned  before  he  could 
be  rescued.  His  body  was  recovered  the  same 
day  from  the  bottom  of  the  quarry  pond. 

"The  evidence  showed  that  the  mouth  of  this 
ebute  extended  farther  east  than  the  Hemans 
property,  and  was,  in  fact,  about  8  feet  over 


the  line  of  the  Burroughs  Adding  Machine  Com- 
pany in  the  alley  contiguous  to  that  company's 
property.  According  to  the  testimony  of  two 
surveyors*  offered  by  plaintiff,  the  boy,  in  his 
descent,  first  slid  over  property  which  was  in 
the  alley,  then  over  property  owned  by  the  Bur- 
roughs Adding  Machine  Company,  thence  into 
the  quarry  owned,  dug,  operated,  and  maintain- 
ed by  the  two  Hemans  and  the  Heman  Construc- 
tion Company.  The  witnesses  who  saw  the  boy 
suddenly  slip  into  the  quarry  testified  that  the 
hole  was  so  concealed  by  the  grass  surrounding 
it  that  no  one  who  was  not  perfectly  familiar, 
with  the  situation  would  be  able  to  tell  that 
there  was  any  chute  at  the  point  where  the  boy 
slipped;  four  witnesses  testifying  to  the  effect 
that  the  boy  seemed  to  be  utterly  oblivious  to 
any  danger,  but  walked  straight  along  the  alley 
until  he  stepped  upon  the  grass  surrounding 
this  hole,  and  that  he  instantly  disappeared  as 
though  tne  earth  bad  swallowed  him  up.  The 
evidence  further  showed  that  a  police  officer  had 
notified  Mr.  Heman  more  than  a  year  before 
the  accident  that  this  corner  was  dangerous  and 
that  some  one  was  likely  to  slip  into  it,  and  that 
Mr.  Heman  had  at  that  time  taken  the  position 
that  the  dangerous  corner  referred  to  was  fur- 
ther east  than  his  property  extended,  and  that 
it  was  the  duty  of  the  Burroughs  Adding  Ma- 
chine Company  to  fence  and  guard  the  point. 
Thereupon  the  officer  went  to  the  Burroughs 
Adding  Machine  Company  with  the  same  com- 
plaint, receiving  a  promise  from  them  that  they 
'would  look  it  up.' 

"The  dispute  between  appellants  as  to  whose 
line  the  hole  was  upon,  which  begsm  at  that 
time,  was  maintained  throughout  the  trial,  and 
is  carried  into  this  court  by  the  briefs  of  coun- 
seL  The  plaintiffs  below  offered  no  instruc- 
tions, except  upon  the  measure  of  damages  and 
the  definition  of  'ordinary  care'  as  applied  to 
children  and  minors.  The  appellants  offered  and 
the  court  gave  14  instructions,  one  of  them, 
limiting  the  measure  of  recovery  under  plain- 
tiffs' instructions^  and  the  other  13  setting  out 
and  defining  detendants'  theories  of  defenses. 
The  jury  returned  a  verdict  for  $4,100. 

"Upon  the  filing  of  motions  for  new  trial, 
appellants  filed  certain  affidavits,  being  those  of 
August  Heman  and  counsel  for  each  of  appel- 
lants, with  reference  to  arguments  made  to  the 
court  on  the  question  of  demurrers  to  the  evi- 
dence at  the  close  of  plaintiffs'  case,  which,  ac- 
cording to  the  affidavits,  were  made  in  the 
presence  and  hearing  of  the  jury,  and  were 
highly  prejudicial  to  the  jury.  Respondents, 
however,  immediately  thereafter  filed  the  affida- 
vits of  all  12  of  the  jurors,  of  the  clerk  in  the 
courtroom  where  the  cause  was  tried,  and  of  the 
reporter  who  took  the  stenographic  notes  of  the 
proceedings,  to  the  effect  that  no  argument  was 
made  within  the  hearing  of  the  jury;  that  the 
jurors  did  not  hear  the  arguments;  and  that 
they  deemed  the  discussion,  which  was  carried 
on  in  an  undertone,  to  be  that  of  legal  ques- 
tions with  which  they  were  not  concerned. 
Neither  did  the  memory  of  the  trial  judge  coin- 
cide with  the  statements  made  tn  Mr.  Heman's 
affidavit,  and  the  motions  for  new  trial  were 
overruled." 

The  accompanying  photographs  portray 
the  condition  of  the  alley,  and  one  of  them. 
In  part,  that  of  the  quarry  mentioned  In  the 
evidence.  However,  the  condition  of  the 
quarry  has  changed  In  the  Interim,  In  that  It 
appears  to  have  been  largely  filled  In  after 
the  accidmt  and  before  the  photograph  was 
taken,  but  neverthelese  It  reveals  the  slide 
referred  to  In  the  evidence,  which  commences 
In  the  alley,  crosses  the  corner  of  the  Bur- 
roughs Adding  Machine  property,  and  pene- 
trates Into  the  quarry  of  the  Hemans. 
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Looking  north  cast   at    stldc    and  quarry  wall,  showing  dumping   platform  aiid  water. 


[1]  Tbe  evidence  Is  that  the  alley,  though 
traveled  and  used  by  the  public  generally, 
had  never  been  Improved  under  the  authori- 
ty of  the  city,  that  Is,  paved,  and  it  con- 
tinued In  a  state  of  nature,  except  for  the 
traveled  wagon  road  and  pathway  through  It 
Then,  too,  it  appears  the  west  end  of  the  al- 
ley, as  platted,  did  not  Intercept  any  public 
street,  but  concluded  93  feet  east  of  Spring 
avenae,  and  the  east  end — that  is,  some  dis- 
tance east  of  the  quarry — was  obstructed  by 
a  slied  attached  to  the  bam  of  Scruggs,  Van- 
dervoort,  and  Barney.  In  view  of  these  facts 
It  is  earnestly  argued  that  the  alley  was  a 
paper  alley  only,  and  may  not  be  regarded  a 
public  way  of  the  city,  as  was  declared  in 
Hnnter  v.  Weston,  111  Mo.  176,  19  S.  W. 
1096,  17  Ia  R.  a.  633.  But  it  is  clear  the  au- 
thority relied  upon  is  without  Influence  hero, 
for  there  the  alley  involved  had  never  been 
open,  was  indosed  by  a  wall  at  either  end, 


and  merely  existed  on  the  paper  plat,  while 
In  the  Instant  case  it  is  otherwise.  The  alley 
Involved  here  was  platted  as  early  as  1892, 
and  it  appears  that  it  has  been  open  to  the 
public  ever  after.  On  the  east  it  connected 
with  a  north  and  south  public  alley  shortly 
west  of  Qrand  avenue,  but  it  is  true  a  shed 
was  built  across  it  by  an  atljolning  proprietor 
so  as  to  obstruct  the  east  outlet  thereof  Into 
the  north  and  south  alley.  But  the  lot  of 
ground  adjacent  was  vacant,  and  the  public 
travel  through  the  alley  merely  turned  south 
of  the  shed  and  passed  Into  Forest  Park  bon- 
levard  by  that  route,  which  appears  to  be 
well  marked.  It  is  true,  too,  that  tbe  west 
end  of  the  alley,  as  iriatted,  did  not  intercept 
a  public  street,  for  It  terminated  on  the  plat 
93  feet  east  of  Spring  avenue,  but  many  years 
ago  the  alley  was  actually  opened  clear 
through  to  the  westward  so  as  to  connect 
with    Spring   avenue,    an  imiwrtant  i>obU« 
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thorooghfaie  north  and  BOttth.  Indeed,  the 
defendant  August  Heman,  In  conveying  the 
land  weet  of  the  quarry  and  east  of  Spring 
avenue,  reserved  In  the  deed  10  feet  for  a 
proposed  alley  continuing  the  alley  north  of 
the  quarry  directly  west  to  Spring  avena&  It 
appears  the  adjoining  proprietors  on  either 
Bide  of  this  93-foot  space  erected  their  fences 
and  outhouses,  leaving  open  a  20-foot  alley 
way  from  the  west  end  of  the  alley  originally 
platted  to  Spring  avenue.  Thus,  for  probably 
20  years,  according  to  the  evidence,  the  alley 
has  been  open,  and  has  been  used  and  trav- 
eled by  the  public  from  Spring  avenue  east- 
ward across  the  93  feet  of  space,  which  was 
not  originally  platted,  then  upon  the  platted 
alley  way  along  the  north  side  of  the  quarry, 
and  also  the  Burroughs  Adding  Machine 
Company  lot,  which  lies  immediately  east  of 
the  quarry,  and  then  over  the  roadway  to  the 
south  of  the  shed  across  a  vacant  lot  to  For- 
est Park  bouvelard.  Many  years  ago  the  city 
constructed  a  sewer  in  the  alley,  and  thus  ex- 
ercised authority  over  it ;  likewise  It  granted 
public  service  corporatlcHis  a  franchise  to 
erect  their  poles  and  pass  thdr  lines  through 
the  same.  Although  it  be  true  that  the  93-foot 
portion  of  the  alley  as  now  existing — that  is, 
as  marked  by  the  fences  and  adjoining  struc- 
tures— was  not  originally  platted,  a  common- 
law  dedication  on  the  part  of  the  adjoining 
proprietors  with  respect  to  the  10  feet  on  the 
north  side  sufficiently  appears,  and  defendant 
Au^st  Heman  actually  dedicated  by  deed 
10  feet  from  his  land  theretofore  conveyed  on 
the  south  side  of  that  strip  by  expressly  re- 
serving it  in  the  deed  as  a  proposed  alley. 
The  public  at  large  accepted  this  dedication 
both  of  that  portion  involved  in  the  original 
plat  and  the  portion  so  dedicated  by  Mr.  He- 
man  and  other  proprietors  lying  between 
Spring  avenue  and  the  alley  originally  plat- 
ted, for  they  have  used  and  traveled  it  con- 
tinuously as  a  public  way  during  all  of  these 
years.  The  record  abounds  with  evidence  of 
public  use  of  the  alley,  not  only  by  those 
driving  and  passing  through  it,  but  by  the 
acts  of  the  city  officers  in  exercising  authori- 
ty over  it  above  indicated  as  well.  In  such 
drcumstances,  it  is  entirely  clear  that  the  al- 
ley was  a  public  one  and  open  for  public  trav- 
el. Plaintiffs'  son  is  therefore  entitled  to  be 
regarded  as  an  invitee  In  a  public  way  at  the 
time  of  his  death.  See  Benton  v.  City  of  St 
Louis,  217  Mo.  687,  118  S.  W.  418, 129  Am.  St 
Rep.  561. 

[2]  It  appears  that  defendants  August  and 
John  C.  Heman  owned  and  operated  the  quar- 
ry adjacent  to  the  alley,  and  that  it  was 
about  160  feet  in  depth.  In  the  quarry  it  is 
said  the  water  was  65  feet  In  depth.  It  is 
true  the  quarry  was  in  possession  of  the  He- 
man  Ccnstruction  Cwnpany,  who  had  for- 
merly worked  it  and  this  company  was  a  cor- 
poration owned  by  its  codefendants  August 
and  John  C.  Heman.  No  retaining  walls  had 
been  cmistructed  on  either  the  north  side  of 
tbe  quarry  or  at  the  northeast  comer,  where 


;  the  dangerous  runway,  or  slide,  appears,  and 
I  several  feet  of  the  alley  yvay  had  caved  there- 
in ;  that  is,  about  9  feet  it  is  said.  Ibis  coa- 
I  dition,  it  appears,  had  obtained  for  several 
,  years.  Indeed,  the  quarry  was  a  dangeroas 
place,  and  threatening  to  those  who  passed 
I  through  the  alley  for  years  prior  to  the  He- 
j  mans  giving  possession  over  to  the  He- 
I  man  Construction  Company.  PlaintlfFs'  son, 
while  passing  through  the  alley  at  the  soutb 
side  of  the  traveled  way,  stepped  uiwn  an  ac- 
cumulation of  green  grass  that  had  been 
tossed  from  adjoining  lots  into  the  runway 
which  (^>ened  in  the  alley  Immediately  adja- 
cent to,  but  a  few  feet  east  of,  the  northwest 
comer  of  the  lot  of  the  Burroughs  Adding 
Machine  Company,  and  was  predpated  a  few 
feet  across  the  comer  of  such  lot  into  the 
quarry,  where  he  came  to  his  death  through 
drowning  in  the  pond  at  the  bottom.  No  one 
can  doubt  that  if  the  owner  of  abutting  prop- 
erty constructs  and  maintains  a  nuisance 
adjacent  to  the  highway,  and  lets  such  prop- 
erty in  this  condition — that  is,  with  the  nui- 
sance thereon — as  the  Hemans  did  to  their 
construction  company,  and  such  tenant  con- 
tinues to  maintain  or  suffer  the  nuisance  as 
before,  both  the  proprietor  and  the  tenant 
are  liable  for  such  injuries  as  may  befall  ,<»e 
passing  along  the  highway  as  a  result  of  their 
negligence  in  omitting  to  exercise  ordinary 
care  to  guard  or  render  secure  the  passage. 
See  Bueschlng  v.  Gaslight  Co.,  73  Mo.  219,  39 
Am.  Rep.  503;  Grogan  v.  Broadway,  etc., 
Co.,  87  Mo.  321 ;  1  Thompson  on  Negligence, 
§  1159. 

[3]  Although  It  be  true  that  the  place 
where  plaintiflls'  little  boy  fell  Into  the  slide 
or  runway  was  in  the  alley  northeast  of  the 
comer  of  the  Heman  quarry  and  adjacent  to 
the  lots  of  the  Burroughs  Adding  Mactiine 
Company,  these  defendants,  the  Hemans,  are 
not  relieved  of  liability  on  that  score,  for 
they  created,  and.  In  ccmjunctlon  with  th^ 
tenant,  the  construction  company,  main- 
tained, the  nuisance  adjacent  to  the  highway. 
Such  being  true,  the  mere  fact  that  an  obli- 
gation to  fence  the  highway  at  the  [oecise 
point  where  the  boy  stepped  into  the  runway 
rested  upon  the  adjoining  proprietor — that  is, 
the  adding  machine  company — is  wholly  im- 
material here,  for  it  devolved  upon  these  de- 
fendants to  protect  against  the  nuisance  cre- 
ated and  maintained  by  them.  See  Wettor 
y.  Dunk,  4  Fos.  &  F.  298. 

[4]  It  appears  that  the  police  officer  on  the 
beat  discovered  the  danger  which  inhered  in 
the  situation  a  year  before,  and  called  the 
attention  of  Mr.  August  Heman  to  the  same, 
with  a  request  that  he  guard  against  Injuries 
because  of  It  to  persons  using  the  alley.  It 
is  argued  the  court  erred  in  admitting  this 
evidence,  for  it  is  said  a  policeman  Is  witboat 
authority  to  give  direction  to  owners  as  to 
wttat  should  b«  done  virlth  re£{>ect  to  their  pri- 
vate property.  The  proposition  thns  stated 
may  be  conc€»ded  as  generally  true^  but  oeve^ 
theless,  the  evidence  was  entirelj  competent 
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and  proper,  for  It  tended  to  show  notice  of 
Uie  condition  to  defendants  ao  as  to  suggest 
precaution  to  protect  against  sucli  damages 
that  mlgtit  have  been  anticipated  as  witbln 
the  range  of  reasonable  probabilty. 

[S]  It  is  argued  tlie  Jury  were  prejudiced 
by  ronarks  and  arguments  adduced  by  plain- 
tiffs' counsel  to  the  court  when  defendants  in- 
terposed their  request  for  a  peremptory  In- 
struction, and  the  judgment  should  t>e  re- 
versed because  of  this.  Obyiously  this  argu- 
ment is  wholly  without  merit,  for  it  appears 
to  have  been  tried  out  as  a  question  of  fact 
before  the  court  on  the  motion  for  a  new  trial 
and  resolved  against  defendants.  Whatever 
the  purport  of  tlie  remarks  of  counsel  and  the 
argument  directed  to  the  court  at  tlie  time, 
the  jurors  each  and  all  say  in  their  affidavits 
filed  In  support  of  the  verdict  that  they  did 
not  liear  them.  The  remarks,  it  appears, 
were  addressed  to  the  court  in  a  low  tone, 
and  the  jurors  say  they  paid  no  atten- 
tion to  them,  and  did  not  hear  what  is  said  to 
be  an  "impassioned  appeal"  or  any  of  the 
statements  made  by  counsd  in  mstng  the 
court  to  refuse  the  peremptory  instruction. 
Tbe  court  had  these  affidavits  before  it  and 
overruled  the  motion  for  a  new  trial,  and  this 
concludes  the  matter  here. 

[I]  It  is  argued  the  verdict  of  $4,100  is  ex- 
cessive. Plaintiffs'  son  was  aged  12  years  and 
5  months  at  the  time  of  his  death.  It  appears 
that  he  was  a  strong,  robust,  healthy  boy, 
and  exceedingly  alert  and  intelligent  Be 
was  attending  school  regularly  and  gave 
promise  of  a  bright  future.  His  father  was  a 
mender  of  china  and  glassware  by  trade,  and 
the  boy  assisted  him  in  his  avocation,  but  the 
parents  intended  to  avail  themselves  of  edu- 
cational advantages  to  his  benefit  It  is  true 
the  parents  are  not  permitted  to  recover  for 
the  loss  of  the  society  of  the  boy,  and  In 
the  instant  case  judgment  was  given  solely 
on  the  grounds  of  the  loss  of  service.  But, 
though  such  be  true,  we  are  unable  4o  say 
that  $4,100  is  an  excessive  recovery  for  no 
one  can  tell  with  any  degree  of  precision  that 
the  earning  capacity  of  such  a  boy  between 
the  ages  of  12  years  6  months  and  21  years 
might  not  yield  so  much  to  the  parents. 

The  judgment  should  be  affirmed.  It  to  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLBN,  J.,  concur. 


CBRIBN  et  al.  t.  BURROUGHS  ADDING 
MACH.  CO.  et  al.    (No.  14053.) 

(St  Louis  Cknirt  of  Appeals.     Missouri.     June 

8,  1915.     Rehearing  Denied 

June  22,  1918.) 

1.  Mttwicipal  Corporations  *=»808  —  Use 
o»  Streets  —  Excavation  —  Liabiutt  of 
Lot  Owneb. 

The  owner  of  a  lot  next  to  one  on  which 
a  quarry  was  located  who  permitted  a  slide, 
caused  by  the  caving  of  the  earth  into  the 
qnany  and   which  extended  from  the  quarry 


across  a  corner  of  his  lot  and  into  the  al- 
ley, to  remain  unguarded  after  notice  of  its  ex- 
istence, is  liable  jointly  with  the  owner  of  the 
quarry  for  the  death  of  a  traveler  on  the  al- 
ley who  fell  therein;  since  such  a  dangerous 
place  is  a  nuisance,  and  the  owner  is  liable  for 
permitting  it  to  continue,  though  he  did  not 
create  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  X)ig.  {§  1684-1687,  1690- 
1604 ;   Dec.  Dig.  <S=»808.] 

2.  MUNICIPAI.    OOBPOKATIONS    «=»808    —    USE 

OF  Streets  —  BSxcavation  —  Liability  of 

Lot  Owner. 

Tte  general  rule  that  an  adjoining  owner 
is  not  liable  to  travelers  for  defects  in  a  high- 
way unless  they  were  caused  by  him  does  not 
apply  where  the  defect  was  an  excavation  ex- 
tending across  the  lot  into  an  alley  so  as  to 
be  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1684-1687,  1690- 
1694;    Dec  Dig.  <S=b>808.] 

3.  MUNICIPAI.    COBPOBATIONS    ®=>808    —    USB 

OF  Stbekts— Injuries  to  Tbavkleb— "Hian- 

WAT." 

A  public  alley  is  a  highway  for  all  travel, 
and  not  merely  for  the  benefit  of  the  adjoining 
lot  owners,  and  a  traveler  injured  thereoo  is  an 
invitee,  not  a  trespasser. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1684-1687,  1680- 
1694;    Dec.  Dig.  <9=»808. 

For  other  definitions,  see  Words  and  Phrases, 
First   and    Second    Series,   Highway.] 

4.  Trial  «=>296  —  Instructions  —  Cube  by 
Subsequent  Instructions. 

An  objection  that  plaintiff's  instruction  on 
the  measure  of  damages  was  not  sufficiently  spe- 
cific does  not  require  a  reversal,  where  the  de- 
fendant's instruction  on  that  issue  supplied 
everything  that  was  necessary  and  correctly 
stated  the  law. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  705-713,  715,  716,  718;  Dec.  Dig. 
<S=»296.] 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  C.  Hennings,  Judge. 

Action  by  James  O'Brien  and  another 
against  the  Burroughs  Adding  Machine  Com- 
pany and  others.  Judgment  for  the  plain- 
tiffs, and  the  Burroughs  Adding  Macliine 
Company  separately  appeals.    Affirmed. 

Buder  &  Buder,  of  St  Louis,  for  appellant. 
Holland,  Rutledge  &  Lasbly,  of  St  Louis, 
for  respondents. 

NORTONI,  J.  For  a  full  understanding  of 
the  facts  pertaining  to  the  questions  in  deci- 
sion in  this  appeal  of  the  Burroughs  Adding 
Machine  Company  reference  is  made  to  the 
statement  accompanying  the  appeal  of  the 
Hemans,  defendants,  in  the  same  case,  that 
is,  James  O'Brien  et  al.  v.  August  Heman 
et  al.,  177  S.  W.  805  (decided  to-day). 

[1]  It  Is  argued,  first  that  as  the  defend- 
ant Burroughs  Adding  Machine  Company 
did  not  create  the  nuisance — that  is,  the 
quarry — and  is  In  no  wise  connected  there- 
with, but  occupies  the  position  merely  of  an 
adjoining  proprietor,  it  is  not  liable  to  re- 
spond for  the  death  of  plaintiffs'  son.  It  Is 
true  this  defendant  Is  In  no  wise  connected 
with  the  quarry  in  which  plaintiffs'  son  came 


^s»For  othar  casf*  aee  same  topic  and  KEY -NUMBER  la  all  Key-Numbered  Dlsests  and  ladezes 


Digitized  by 


Google 


812 


177  SOUTHWESTERN  BEPORTBB 


(Ho. 


to  his  death.  It  1b  true,  too,  it  did  not 
create  such  nnlsance.  Neither  did  this  de- 
fendant create  the  slide,  or  runway,  Into 
whldi  i>IalntiffB'  eoa  stepped  while  walking 
in  the  alley,  and  by  means  of  which  he  was 
carried  forward  across  the  northwest  corner 
of  defendant's  lot  Into  the  Heman  quarry. 
Touching  this,  It  apperfrs  that  the  runway 
commenced  in  the  public  alley  probably  seven 
or  eight  feet  east  of  the  northeast  comer  of 
the  Heman  property  on  which  the  quarry 
was  located,  and  probably  eight  or  nine  feet 
north  of  the  lot  line  of  this  defendant.  But 
the  runway  or  slide  commencing  at  such 
point  passed  over  the  northwest  comer  of  the 
lot  owned  by  this  defendant  and  into  the 
quarry,  for  a  portion  of  defendant's  lot  and 
also  the  alley  had  cared  In.  Adjoining  pro- 
prietors north  of  the  alley  had  thrown  grass 
from  their  lawns  Into  the  mouth  of  the  run- 
way in  the  alley  and  thus  concealed  It.  The 
little  boy,  passing  the  way  immediately  along 
the  south  side  of  the  traveled  road,  stepped 
npon  this  new-mown  grass,  and  disappeared 
at  once,  for  he  slid  with  the  green  grass, 
which  gave  way  nnder  his  weight,  instantly 
down  the  runway  slide  from  the  i>olnt  in  the 
alley  described  across  the  corner  of  defend- 
ant's lot  Into  the  quarry  of  the  Hemans. 

[2]  The  rule  declared  in  Baustlan  ▼. 
Young,  152  Mo.  31T,  53  S.  W.  921,  75  Am.  St 
Rep.  462,  to  the  effect  that  an  abutting  own- 
er is  under  no  primary  duty  to  the  public  to 
mend  an  adjoining  street,  is  invoked  and  re- 
lied upon  in  support  of  the  argument  ad- 
vanced, but  we  do  not  regard  it  relevant  on 
the  facts  in  Judgment  here.  It  is  generally 
true,  in  the  absence  of  legislative  enactment 
on  the  subject,  that  an  abutting  landowner  is 
not  liable  to  travelers  for  Injnrles  received 
by  them  because  of  a  defect  in  the  street  ad- 
joining his  premises,  unless  such  defect  was 
caused  by  the  act  or  fault  of  such  owner,  as 
stated  in  2  Elliott,  Roads  and  Streets  (3d 
Ed.)  I  893.  But  this  is  trae  because  the 
street  is  In  the  custody  and  keep  of  the 
municipality,  and  the  abutting  owner  is  not 
liable  for  its  dereliction  unless  he  contribut- 
ed by  affirmative  act,  in  which  event  he  is, 
of  course,  a  Joint  tort-feasor.  But  the  in- 
stant case  presents  something  more  than  a 
mere  defect  in  the  street,  for  such  defect  was 
but  the  opening  of  a  runway  across  the  cor- 
ner of  the  lot  of  defendant  Into  the  quarry 
beside  the  highway.  Obviously,  this  ranway 
commencing  in  the  alley  and  running  across 
the  northwest  comer  of  defendant's  lot  for 
the  distance  probably  of  fifteen  feet  was 
quite  as  dangerous  as  the  quarry  itself,  and 
therefore  constituted  a  nuisance  on  defend- 
ant's lot  adjacent  and  extending  into  the 
highway.  Tills  dangerous  place  defendant 
should  have  protected  against  by  fence  or 
wall  or  otherwise  at  its  boundary  line  or 
other  convenient  point  so  as  to  prevent  per- 
sons using  the  alley  from  being  precipitated 
through  it  Into  the  quarry.  This  runway, 
or  slide,  appears  to  have  been  caused  by  the 


action  of  the  elements,  aided,  no  doubt,  by 
the  continued  dumping  of  ashes  ttieie  for 
years  on  the  part  of  the  neighbors,  and  it  1^ 
true  this  defendant  did  not  participate  in 
creating  It,  though  it  suffered  it  to  e^st,  and 
this,  too,  after  notice.  The  evidence  of  the 
police  officer  is  that  he  notified  this  defend- 
ant of  the  dangerous  condition  of  the  slide, 
and  suggested  that  precautionary  measures 
be  taken  to  protect  against  similar  occur- 
rences to  that  involved  here,  as  much  as  a 
year  before  when  defendant's  manager  said 
he  would  look  after  it,  or  words  to  that  ef- 
fect. No  one  can  doubt  that  a  dangerous 
place  such  as  this,  if  excavated  by  the  abut- 
ting owned  adjacent  to  the  highway  so  as  to 
communicate  from  a  point  within  the  high- 
way, would  constitute  a  nuisance.  The  ques- 
tion then  is:  May  it  be  regarded  as  a  nui- 
sance, in  the  circumstances  of  the  case,  so 
as  to  cast  liability  against  defendant,  it  ap- 
pearing defendant  did  not  create  it,  though 
it  knew  it  was  there  for  more  than  a  year 
before,  and  neglected  to  make  any  provision 
for  the  protection  of  those  using  the  public 
alley?  It  Is  certain  that,  if  one  creates  a 
nuisance  on  his  premises,  and  passes  It  by 
deed  or  demise  to  another,  who  continues  it 
there  wiUi  knowledge,  the  person  continuing 
it,  though  he  did  not  create  it,  is  liable  there- 
for. See  Tate  v.  Missouri,  K.  &  T.  Ry.  Co., 
64  Mo.  149,  155;  McGowan  v.  Mo.  Pac.  R. 
Ck>.,  23  Mo.  App.  203;  Mancuso  v.  Kansas 
City,  74  Mo.  App.  138;  Hulett  v.  Missouri,  K. 
&  T.  R.  Ck).,  80  Mo.  App.  87 ;  Joyce  on  Nui- 
sances, {  457.  And  the  rule  is  that  one  may 
be  required  to  respond  on  account  of  a  nui- 
sance, though  not  erected  by  him,  if  It  be  np- 
on his  land,  placed  there  by  his  predecessor 
in  title,  where  it  appears  the  owner  had  no- 
tice or  linowledge  of  the  existence  of  the 
nuisance.  See  Finney  v.  Berry,  61  Mo.  359. 
Therefore,  though  it  be  that  the  owner  of 
the  property  did  not  actually  create  the 
nuisance  thereon,  if  he  continues  to  suffer  it 
to  exist  on  his  premises  after  notice  so  that 
one  rightfully  about  it  as  an  invitee  on  the 
premises  is  injured  because  of  It,  such  owner 
Is  liable  in  damages  therefor.  See  Timlin  v. 
Standard  Oil  Co.,  126  N.  Y.  514,  27  N.  E.  786, 
22  Am.  St  Rep.  845.  The  principle,  of 
course,  is  available  and  especially  pertinent 
to  one  passing  in  the  highway  who  is  Injured 
because  of  a  misstep  by  being  precipitated 
Into  a  dangerous  place  so  suffered,  after  due 
notice,  to  exist  on  the  lot  of  an  abutting  pro- 
prietor. 

[3]  But  it  Is  argued  that  an  alley  Is  not  to 
be  regarded  as  a  public  street,  for  such  is 
designed  to  accommodate  only  the  property 
holders  In  the  block.  The  case  of  Corby  t. 
Chicago,  B.  I.,  etc.,  Ry.  Co.,  150  Mo.  457,  52 
S.  W.  282,  is  relied  upon,  in  which  the  court 
employed  language  reflecting  this  thought  in 
determining  an  Injunction  suit  by  a  prop- 
erty holder  in  the  block  against  the  com- 
pany in  which  it  was  sought  to  restrain  the 
constraction  of  railroad  tnudcs  through  th» 
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alley  adjacent  to  bis  property.  But  obTlous- 
ly  the  doctrine  of  tbat  case  is  not  relevant 
here,  when  it  is  sought  lo  be  utUlsed  to  deny 
the  right  of  a  pedestrian  to  use  a  public  al- 
ley as  a  public  way  and  render  him  a  tres- 
passer in  whose  favor  no  duty  to  protect 
against  the  adjoining  quarry  obtained.  In 
a  case  of  this  character  the  public  alley  must 
be  regarded  as  a  highway,  and  the  person 
passing  thereon  as  an  invitee,  rather  than 
trespasser. 

[4]  It  is  argued  plaintiff's  instruction  on 
the  measure  of  damages  is  erroneous  because 
not  sufficiently  specific.  However,  the  in- 
struction was  sufiBdent,  in  its  general  scoiw, 
as  has  been  frequently  decided.  See  Brown- 
ing V.  Wabash,  etc.,  Ky.,  124  Mo.  55,  27  S.  W. 
644;  State  ex  reL  L'nited  Bys.  Co.  v.  Reyn- 
olds, 257  Mo.  19.  165  S.  W.  729;  Nelson  v. 
United  Bys.  Co.,  176  Mo.  App.  423,  158  S.  W. 
446. 

MIotefOTer,  in  this  case  defendant's  in- 
atmction  on  the  measure  of  damages  sup- 
plied everything  that  was  necessary,  and  ac- 
curately declared  the  law  on  the  subject 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


TANOHOP  T.  METBOPOLITAN  ST.  BY.  CO. 

(No.  11628.) 

(Kansas    CSty    Court    of    Appeals.      MiMouri. 

June  14,  1915.) 

1.  Cabriebs  ^9320  —  Actions  fob  Injitbiks 
TO  Passengbb— Questions  fob  Jury. 

In  a  street  car  passenger's  action  for  in- 
juries claimed  to  have  been  caused  by  the  con- 
ductor pushine  past  her  in  such  a  manner,  while 
she  was  stancung  in  the  vestibule,  as  to  crowd 
her  from  the  car,  evidence  held  to  make  a  ques- 
tion for  the  jury,  though  plaintiff  testified  that 
she  did  not  see  the  person  who  crowded  against 
her. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1118,  1126,  1149,  1153,  1100, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1815- 
1325;    Dec.  Dig.  «=»320.] 

2.  Pleading  <8=a406— Actions  roB  Injt;bibs 

TO  PASSEirOKBT-SulTIOIKNCY  Ot  PETITION. 

In  a  street  car  passenger's  action  for  In- 
juries, a  petition  alleged  that  defendant  was  a 
common  carrier  for  hire,  engaged  in  the  opera- 
tion of  street  railway  lines  in  a  specified  city, 
and  that  while  plaintiff  was  a  passenger  on  a 
car  on  a  specified  line  she  was  injured.  Defend- 
ant neither  demurred  nor  objected  to  proof  that 
it  was  operating  the  car.  Held,  that  the  failure 
to  allege  that  defoidant  was  operating  the  car 
at  the  time  of  the  injury  was  not  fatal,  and  was 
waived  by  answering. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  1355-1359,  1361-1365,  1867- 
1374.  1386;  Dec  Dig.  <9b»406.] 

3.  CUbbikbs  «=>315  —  Actions  itob  Injubizs 
TO  Passknqkb— Pjetition— Vabiancb. 

In  a  street  car  passenger's  action  for  in- 
jnries,  the  petition  alleged  that  while  plaintiff 
was  standing  in  the  rear  vestibule  waiting  for 
the  car  to  stop  the  conductor  in  a  rough  man- 
ner shoved  past  her,  causing  her  to  fall.  She 
testified  that  the  conductor,  in  endeavoring  to 
reach    a    position   from   which    be   could    look 


ahead,  pushed  her  with  his  arm,  causing  her  to 
fall.  The  court  told  the  jury  to  find  for  plain- 
tiff if  the  conductor  negligently  shoved  his  way 
against  her,  causing  her  to  fall.  JBeld,  that  there 
was  no  material  variance  between  the  petition, 
the  proof,  and  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {|  1270,  1281,  1282;    Dec.  Dig.  «=» 

4.  Tbiai  «=»191—lH8TBtroTiows— Assumption 
ot  Facts. 

In  an  action  for  injuries  to  a  passenger  on 
a  north-bound  street  car,  she  pleaded  and  testi- 
fied that  the  conductor  crowded  her  so  as  to 
cause  her  to  fall  from  the  car  platform.  The 
conductor  testified  that  she  stepped  from  the 
car  while  it  was  in  motion,  after  pulling  away 
from  him  when  he  placed  his  hand  on  her  arm 
and  told  her  to  waft  until  the  car  stopped,  and 
that  she  stepped  straight  out  and  was  tipped 
over  by  the  momentum  of  the  car.  HeH,  that 
an  instruction  which  assumed  as  proved  that 
the  plaintiff  was  negligent  in  pulling  away  from 
the  conductor  while  the  car  was  in  motion  was 
properly  refused;  ttiis  being  a  controverted 
fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  420-431,  435;  Dec.  Dig.  <^=>191.] 

5.  Appkai.  and  Ebbob  ®=»1067— Gabbiebs 
*=>348— Review  —  Habmi.kss  EIbbob  —  In- 
8tbuction8. 

A  requested  instruction  to  find  for  defend- 
ant if  plaintiff  stepped  down  on  the  step  of  the 
street  car  while  it  was  in  motion,  and  stepped 
down  on  the  street  sideways  facing  the  east, 
and  if  the  conductor  tried  to  keep  her  from 
alighting,  while  the  car  was  in  motion,  and 
plaintiff  paid  no  heed  to  his  warning,  was 
improperly  refused,  and  its  refusal  was  prej- 
udicial error;  it  being  a  clear  presentation  of 
defendant's  hypothesis,  and  it  not  being  cover- 
ed by  any  other  instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4229:  Dec  Dig.  «8=>1067; 
Carriew,  Cent.  Dig.  U  1408-1405;    Dec.  Dig. 

Appeal  tr<»n  Circuit  Court,  Jackson  Coun- 
ty ;  Tbos.  J.  Seehom,  Judge. 

"Not  to  be  offidailly  reported." 

Action  by  Josephine  P.  Tanchof,  by  Barney 
Tanchof,  her.  next  friend,  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed  and  remanded.   * 

John  H.  Lucas,  of  Kansas  City,  for  appel- 
lant W.  F.  Zumbruim,  of  Kansas  City,  for 
respondent 

JOHNSON.  J.  Plaintiff  was  Injured  by 
falling  from  an  electric  street  car  operated  by 
defendant  in  Kansas  City,  and  brought  this 
action  for  the  recovery  of  her  damages  on 
the  ground  that  the  c<«dnctor  negligently 
pushed  her  from  the  car.  The  answer  is  a 
general  denial.  The  case  is  before  us  on  the 
appeal  of  defendant  from  a  Judgment  of  $600 
recovered  by  plaintiff  in  the  circuit  court. 

Plaintiff  became  a  passenger  on  a  north- 
bound Vine  Street  car  on  the  morning  of 
May  30,  1910,  and  intended  to  alight  at  Elev- 
enth street  and  Grand  avenue,  where  she 
was  employed  in  a  department  store.  At 
that  time  the  regular  stopping  place  of  north- 
bound cars  was  on  the  north  side  of  Elev- 
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enth  street,  which  runs  east  and  west.  Short- 
ly before  reaching  that  street  plaintiff  arose 
from  her  seat  and  went  to  the  rear  vestibule, 
intending  to  alight  when  the  car  stopped. 
The  petition  alleges  that: 

"While  she  was  standing  in  the  rear  vcstibnle 
near  the  platform  of  said  car,  awaiting  the 
time  when  the  car  would  stop  so  that  plaintiff 
might  alight,  and  while  the  car  was  in  motion, 
and  just  before  said  car  came  to  a  stop,  the 
conductor  of  said  car,  in  a  rough  and  hnrried 
manner,  crowded,  pushed,  and  shoved  past 
plaintiff,  causing  her  to  be  pushed  and  crowded, 
and  in  such  a  manner  as  to  cause  her  to  lose 
her  balance,  and  before  plaintiff  could  collect 
herself  for  recoil  she  was  caused  to  fall  from 
the  car  while  the  same  was  stiU  in  motion, 
falling  to  the  ground,"  etc. 

[1]  Plaintiff  testified,  on  direct  examina- 
tion, that  she  was  standing  on  the  platform 
of  the  Testlbnle  facing  east,  holding  to  a 
handhold  and  waiting  for  the  car  to  cross 
Eleventh  street  and  stop,  whoi  the  conductor 
came  from  the  Interior  of  the  car  to  the  ves- 
tibule, and  In  endeavoring  to  reach  a  posi- 
tion from  which  be  could  look  ahead,  pushed 
her  with  bis  arm,  causing  her  to  faU  to  the 
pavement  We  quote  from  her  cross-exami- 
nation as  follows: 

"Q.  Now,  what  was  there  between  yon  and 
the  outside?  Did  yon  have  hold  of  the  rail 
there?  A.  Tea;  I  did.  Q.  What  sort  of  a 
thing  was  it?  A.  An  iron  rail.  Q.  And  you 
bad  hold  of  that?  A.  Tes.  Q.  How  did  you 
come  to  turn  loose  of  it?  A.  Because  he  pushed 
me.  Q.  Who  pushed  yon?  A.  The  conductor. 
Q.  How  do  yon  know  the  conductor  pushed 
you?  A.  Because  there  was  nobody  near  me. 
Be  was  the  nearest.  Q.  There  wasn't  any- 
body else  there?  A.  Not  back  of  me.  Q.  Did 
you  look  around  to  see?  A.  Not  back  here 
(illustrating).  Q.  You  knew  the  conductor  was 
coming  up  the  aisle?  A.  Tes,  sir.  Q.  But 
you  didn't  see  the  conductor  push  you  off  of 
the  car?    A.  No;   I  couldn't  see  back  of  me." 

Her  statement  of  the  Injury  Is  not  corrob- 
orated by  any  other  witness.  The  conduc- 
tor testified: 

"I  remember  of  the  occasion  of  a  young  lady 
falling  oS  of  a  car  at  Eleventh  and  Walnut 
streets  on  that  day.  This  girl  started  from  the 
front  end  of  the  car,  came  through  the  car  to 
the  back  end,  where  I  stood.  She  was  some- 
thing in  a  hurry.  The  ear  was  moving,  and  I 
put  my  hand  on  her  arm  and  said,  'Wait  until 
the  car  stops;'  and  she  pulled  her  arm  away. 
As  she  was  able  to  take  care  of  herself,  of 
course,  I  didn't  put  my  hand  on  her  again. 
She  stood  there  a  second,  and  then  started 
down  on  the  first  step,  the  lower  step,  apparent- 
ly waiting  for  the  ear  to  come  to  a  stop.  Bat 
she  seemed  to  be  impatient,  from  the  way  I 
took  it,  and  just  before  the  car  stopped  she 
stepped  off,  and,  as  nine  out  of  ten  women 
step  off  of  a  car,  she  stepped  right  straight 
out,  and  the  momentum  of  the  car  tipped  her 
over  on  the  left  side.    I  tried  to  keep  her  from 

fetting  off  while  the  car  was  in  motion.  When 
took  hold  of  her  arm  she  pulled  away.  She 
did  not  say  anything;  just  pulled  away  from 
me.  She  stood  a  second  or  so,  and  then  stepped 
down  onto  the  lower  step.  Of  cours^  anybody 
would  think  she  was  waiting  for  the  car  to 
come  to  a  complete  stop,  but  she  didn't  vait 
quite  long  enough.  She  just  stepped  off  of  the 
car.  The  car  was  going  north,  and  she  was 
standing  facing  east,  you  see." 

Another  witness  Introduced  by  defendant 

testified: 


"The  car  was  moving  slowly.  The  conductor 
had  his  hand  on  her  shoulder,  and  he  said, 
'Wait  until  the  car  stops.'  She  jerked  away 
from  under  his  band,  went  to  the  step,  hesitat- 
ed slightly,  and  seemed  to  change  her  mind,  and 
immediately  stepped  off  of  the  car,  and  fell  to 
the  pavement.  As  to  bow  fast  the  car  was 
^oing,  I  couldn't  tell  you  exactly  bow  fast,  but 
It  was  moving  slowly." 

Defendant's  request  for  an  Instructloii  in 
the  nature  of  a  demurrer  to  the  evidence  w^as 
overruled,  and  the  court  instructed  the  Jnry: 

"That  if  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  had  paid  her  fare  and 
was  rightfully  a  passenger  on  a  north-bound 
Vine  Street  car,  on  or  about  the  28th  day  of 
May,  1910,  and  if  :fou  further  find  and  believe 
that  said  car  on  said  date  was  operated  by  de- 
fendant company,  and  if  you  further  believe 
from  the  evidence  that  the  plaintiff,  while  in 
the  exercise  of  ordinary  care  and  caution,  was 
standing  in  the  rear  vestibule  of  said  car  wait- 
ing for  said  car  to  stop,  and  while  so  stand- 
ing in  said  car  waiting  to  alight  the  conductor 
in  charge  of  defendant's  said  car  negligently 
and  carelessly  shoved  and  pushed  his  way 
against  and  past  the  plaintiff,  thereby  causing 
her  to  lose  her  balance,  and  to  fall  to  the 
ground,  if  you  so  find  and  believe  from  the 
evidence  such  facts  to  exist,  then  the  court  in- 
structs you  that  the  defendant  is  liable,  and 
your  verdict  should  be  for  the  plaintiff." 

[2]  The  sufficiency  of  the  petition  to  state 
a  cause  of  action  Is  challenged  on  the  ground 
that  It  falls  to  allege  that  defendant  was  op- 
erating the  car  at  the  time  of  the  injury.  An 
allegation  that  defendant  at  that  time  was 
"a  common  carrier  for  hire  engaged  In  the 
operation  of  Unes  of  street  railways  within 
the  city  of  Kansas  City,  Mo.,"  Is  followed 
with  the  statement  that  plaintiff,  while  a 
passenger  on  a  north-bound  Vine  Street  car 
running  on  Grand  avenue,  was  injured  In  the 
manner  we  have  described.  No  demurrer  to 
the  petition  was  filed,  and  no  objection  was 
offered  at  the  trial  to  proof  Introduced  by 
plaintiff  showing  that  defendant  was  operat- 
ing the  car.  The  omissi(Hi  of  a  specific  aver- 
ment of  this  fact  was  not  a  vital  defect,  and 
was  waived  by  answer. 

Counsel  for  defendant  Insist  that  the  testi- 
mony of  plainUff,  which,  as  stated.  Is  not 
supported  by  any  other  witness,  is  without 
sufficient  substance  to  support  her  pleaded 
cause.  They  argue  that,  since  she  admits  she 
did  not  see  the  conductor  when  he  came  Into 
the  vestibule,  nor  see  hlm  push  against  her, 
the  Jury  were  compelled  to  resort  to  conjec- 
ture to  find  that  he  did  push  her  from  the 
car.  Plaintiff  says,  "I  last  saw  the  conductor 
before  the  accident  when  he  came  Into  the 
car  to  collect  his  fare,"  and  it  Is  apparent 
that  she  does  not  know,  of  her  own  knowl- 
edge, who  pushed  her.  But  the  conductor 
stated  that  he  was  the  person  nearest  to  her, 
that  there  was  no  one  else  near  enough  to 
push  her,  and  that  he  put  his  hand  <»i  her 
arm  to  prevent  her  attempting  to  leave  the 
car  while  it  was  in  motion.  Her  statement 
that  she  was  pushed  <^  the  car  is  not  in- 
consistent with  the  conceded  physical  facts 
of  the  situation,  and  must  be  treated  as  sub- 
stantial, though  It  appears  to  be  opposed  by 
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evidence  of  greater  weight  and  reasonable- 
ness. It  Is  not  onr  province  to  weigh  evi- 
dence, except  for  the  single  purpose  of  ascer- 
taining whether  or  not  It  has  snfBdent  pro- 
bative strength  to  raise  an  Issue  of  fact.  The 
triers  of  fact  were  entitled  to  believe  and 
find  that  plalntifC  was  pushed  from  the  car, 
and  the  Inference  that  the  conductor  was  the 
negligent  person  did  not  rest  upon  conjecture, 
but  fairly  could  be  drawn  from  the  conceded 
facts  that  he  was  the  only  person  near  enough 
to  touch  her,  and  that  he  did  touch  her. 

[3]  There  Is  no  material  variance  between 
the  hyx>othesi8  of  negligence  pleaded  In  the 
petition,  defined  by  proof,  and  submitted  in 
the  quoted  instruction.  The  gist  of  the-,  as- 
serted negligence  was  the  act  of  the  conduc- 
tor in  inadvertently  puslilng  against  plaintiff, 
and  It  Is  wholly  Immaterial  to  her  right  to 
recover  on  the  pleaded  act  whether  or  not  he 
"was  trying  to  look  outside"  or  "crowded 
past  her."  All  that  may  be  said  of  the  differ- 
ence between  the  allegation  and  proof  is  that, 
wbUe  the  culpable  act  In  nature  and  inju- 
rious effect  Is  the  same,  the  proof  shows  it 
to  have  be^  less  violent  than  It  Is  alleged 
to  have  been.  A  variance  between  the  alle- 
gation and  proof  of  specified  negligence,  to 
be  material,  must  relate  to  some  substantial 
element  of  the  pleaded  act 

[4}  The  demurrer  to  the  evidence  was  prop- 
erly overruled.  We  have  sufficiently  answer- 
ed the  objection  to  the  quoted  instruction. 
Defendant's  instruction  numbered  15  was 
pr<H)erly  refused,  for  the  reason  that  It  as- 
sumed as  proved  the  controverted  fact  that 
"plaintiff  was  guilty  of  negligence  In  pulling 
away  from  defendant's  conductor  while  the 
car  was  in  motion." 

[S]  But  we  think  defendant's  seventh  In- 
structi<Hi  should  have  been  given.  It  contain- 
ed the  direction  to  the  Jury  that: 

"If  they  believe  and  find  from  the  evidence 
that  plaintiff  went  down  by  the  conductor  and 
brushed  by  said  conductor,  and  If  they  farther 
believe  and  find  from  the  evidence  the  plaintiff 
stepped  down  on  the  step  of  said  street  car 
while  the  same  was  in  motion,  and  stepped 
down  on  the  street  sideways  facing  the  east, 
and  if  tber  further  believe  and  find  from  the 
evidence  that  defendant's  conductor  tried  to 
keep  plaintiff  from  alighting  from  said  street 
car  while  the  same  was  in  motion,  and  plaintiff 
paid  no  heed  to  said  conductor's  warning,  their 
verdict  mnst  be  for  the  defendant." 

This  is  a  clear  presentation  of  defendant's 
hypothesis,  which  Is  abundantly  supported 
by  evidence,  and  we  do  not  regard  it  as  a 
comment  on  the  evidence^  nor  do  we  find  that 
this  Instruction  was  a  substantial  duplicate 
of  any  other  given  by  the  court  Counsel  for 
respondent  have  not  favored  us  with  brief 
or  argament,  and  we  do  not  know  the  ground 
on  which  he  successfully  objected  to  the  in- 
struction, and  in  the  light  we  have  we  can- 
not regard  its  refusal  otherwise  than  as  prej- 
ndldAl  error.  Defendant  was  entitled  to 
have  Its  evidentiary  hypothesis  submitted  to 
the  Jnry,  and  in  being  deprived  of  that  priv- 


ilege must  be  presumed  to  have  been  preju- 
diced. 

For  this  error,  ttie  Judgment  Is  reversed, 
and  the  cause  remanded.    All  concur. 


TAPSCOTT  V.  TISON,     (No.  11580) 
(Kansas    City    Court   of   Appeals.      Missouri. 

June  14,  1915.) 
Appeal  ahd  Kbbob  «=»1171— Disposition— 

HSVEBSALr—JVDOUZVt    Uf     EXCESS    Ot    BX- 
COVEBT. 

Where  the  petition  asked  damages  for  S2,- 
000,  charging  injury  to  plaintiff  personally, 
and  to  his  property,  a  horse,  buggy,  and  hai^ 
nesg,  and  where  the   trial  court  excluded   the 

auestion  of  damages  on  account  of  injury  to 
ke  property  from  the  jury  because  there  was 
no  evidence  of  its  value,  verdict  and  judgment 
for  the  entire  amount  ox  plaintiff's  claom  could 
not  stand. 

[Ed.  Note. — For  otter  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4546-4564;  Dec  Dig. 
<8=»1171.) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Klmbrough  Stcne,  Judge. 

Action  by  W.  C  Tapscott  against  Marvin 
O^Bon.  Judgment  for  plaintiff,  and  <l^end- 
ant  appeals.    Reversed  and  remanded. 

T.  J.  HfuMer,  of  Lees  Summit,  and  la.  T. 
Dryden,  of  Independence^  for  appellant 
HamUton  ft  Thlce,  ot  IndcDeodeace^  for  re- 
spondent 

ELLISON,  P.  J.  Tbla  Is  an  action  for  dam- 
ages alleged  to  have  resulted  to  plaintiff  by 
reason  of  the  negligence  of  defendant's  sod 
In  driving  the  defendant's  automobile.  The 
Judgment  in  the  trial  court  waa  for  the  plain- 
tiff In  the  sum  of  (2,000,  being  the  full 
amount  ai^ked  by  him  in  bis  petition. 

It  was  shown  by  the  evidence  in  plaintiff's 
behalf  that  defendant  a  farmer,  was  the 
owner  of  an  automobile,  which  he  kept  for 
the  use  of  himself  and  family.  That  his 
minor  scm,  19  yean  of  age,  was  a  member 
of  the  family  and  drove  the  machine  for 
himself,  and  also  generally  did  so  when  any 
of  the  family  were  using  it  A  young  lady 
acquaintance  of  the  fhmlly  lived  In  the  same 
neighborhood,  and  the  son  frequently  escort- 
ed her  to  places  in  the  neighborhood.  On  the 
day  In  question,  the  son  had  an  engagement 
with  the  young  lady  to  take  her  to  church; 
the  arrangement  being  that  he  would  drive 
the  machine  over  after  her,  come  back  by  his 
home,  take  in  his  father  and  mother  and  oth- 
er members  of  the  family,  and  all  go  to 
church  together.  On  returning  from  church, 
when  they  got  near  home,  the  family  got  out 
and  walked  to  the  house,  while  the  son  pro- 
ceeded with  the  young  lady  to  her  home.  At 
this  time  plaintiff,  a  young  unmarried  man, 
and  a  young  lady  friend  were  a  distance 
up  the  road  in  a  one  horse  buggy,  driving  in 
the  opposite  direction.  They  saw  the  ma- 
chine approaching,  and  turned  out  to  the  side 
of  an  embankment  and  stopped,  the  young 
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man  calling  ont  to  stop  the  machine.  Bat 
it  Beema  he  was  not  heard,  or,  at  least, 
not  heeded,  and  the  machine  ran  against  a 
wheel  of  the  buggy,  the  horse  became  fright- 
ened, the  buggy  was  turned  over,  and  plain- 
tiff suffered  painful  injuries.  At  thla  point, 
considerable  space  in  the  record  is  occupied 
about  what  was  said  and  done  by  the  parties, 
the  injury  to  plaintiff,  his  horse,  harness, 
and  buggy,  etc.,  which  we  need  not  notice 
further  than  to  say  there  was  enough  evi- 
dence to  support  a  finding  of  negligence  on 
part  of  defendant's  son. 

The  action  is  based  on  the  theory  that  the 
defendant  is  liable  for  the  negligence  of  his 
son.  In  Dally  v.  Maxwell,  152  Mo.  App.  415, 
1S3  S.  W.  361,  where  a  minor  son  asked  and 
obtained  the  consent  of  his  father  to  take 
a  party  of  bis  young  friends  out  riding  In  an 
automobile  the  father  kept  for  himself  and 
his  family,  we  held  the  father  liable  for  the 
negligence  of  the  son  in  colliding  with  a  bug- 
gy being  driven  along  a  street.  That  case  is 
relied  upon  by  the  plaintiff  In  thia  case.  It 
has  been  cited  several  times  in  the  courts  of 
other  states.  It  is  quoted  from  at  length  and 
fully  Approved  by  the  Supreme  Court  of  Ken- 
tucky In  Stowe  v.  Morris,  147  Ky.  386,  144 
S.  W.  62,  39  U  R.  A.  (N.  S.)  224.  It  is  donbt- 
ed  In  McNeal  v.  McKain,  33  Okl.  449,  465,  126 
Pac.  742,  41  L.  R.  A,  (N.  S.)  776,  and  strong- 
ly condemned  by  the  Supreme  Court  of  Ala- 
bama in  Parker  t.  Wilson,  179  Ala.  361,  60 
Sonth.  150,  43  L^  R.  A.  (N.  S.)  87,  90,  and, 
though  not  cited,  the  rule  announced  therein 
is  disapproved  tn  Reynolds  t.  Buck,  127 
Iowa,  601,  103  N.  W.  946,  and  Doran  v. 
Thomsen,  76  N.  J.  Law,  754,  71  Aa  296,  19 
L.  R.  A.  (N.  S.)  335,  181  Am.  St  Rep.  677. 

The  question  arose  tn  the  Springfield  Court 
of  Api)eals,  and  the  rule  announced  in  Daily 
T.  Maxwell  was  again  discussed.  Hays  v. 
Hogan,  180  Mo.  App.  237,  165  S.  W.  1125.  On 
the  hearing  the  court  adopted  the  view  of 
Daily  V.  Maxwell,  but,  on  a  motion  for  re- 
hearing, and  further  consideration.  Judge 
Sturgis  thought  it  to  be  erroneous  and  con- 
trary to  certain  rulings  of  the  Supreme  Court 
concerning  the  same  principle,  and  the  case 
was  thereupon  certified  to  that  court,  and  is 
now  pending  there  for  final  determination, 
which  will  doubtless  be  had  before  this  case 
is  reached  in  the  trial  court,  to  which  we 
bare  concluded  to  remand  it  on  the  ground 
following. 

The  petition  charges  injury  to  plaintiff  per- 
sonally and  to  his  property,  the  combined 
damage  being  $2,000,  and  the  verdict  of  the 
Jury  was'  for  that  sum.  The  allegation  is  in 
these  words: 

"That  by  reason  of  the  carelessness  and  neg- 
ligence aforesaid,  plaintiff  sustained  damages 
as  follows:  The  horse  driven  by  this  plain- 
tiff was  seriously  cut,  bruised,  and  ruined; 
that  the  vehicle  in  which  plaintiff  was  driving 
was  destroyed,  together  with  the  harness  with 
which  said  horse  was  attached  to  said  vehicle; 
and  that  the  clothes  of  this  plaintiff  were  torn, 
from  him,   soiled,   and  ruined;    and  that  his 


watch  was  .broken  and  mined.  That  by  teaaon 
of  said  carelessness  and  negligence  plaintiff  suf- 
fered great  physical  injuries  and  lost  much 
time  from  work.  That  he  has  sustained  a 
serious  and  permanent  injury  to  his  right  arm 
and  bas  been  caused  to  suffer  much  pain  and 
mental  anguish  by  reason  of  the  premises. 
•  *  •  Wherefore,  the  premises  considered, 
plaintiff  prays  judgment  in  actual  damages  in 
the  sum  of  $2,000,  and  for  his  costs  in  this 
action  expended." 

After  the  evidence  was  heard,  includlne 
the  injury  to  the  horse  and  buggy  and  tlie 
destruction  of  the  tmroess,  the  trial  court 
ruled  that  there  was  no  evidence  of  the  value 
of  the  prcq^erty  thus  injured  and  destroyed, 
or  of  the  amount  in  which  it  was  damaged, 
and  therefore,  by  an  instruction,  excluded 
that  part  of  the  damages  from  the  considera- 
tion of  the  Jury,  yet  there  was  a  verdict  and 
Judgment  for  the  amount  of  the  claim,  in- 
duding  that  part  of  it  Plaintiff's  total  dam- 
ages were  $2,000,  made  up  in  great  part,  by 
the  severe  injury  shown  to  have  been  inflict- 
ed upon  the  horse,  the  damage  shown  to  the 
buggy,  and  the  destruction  of  the  harness. 
By  omitting  that  damage,  whatever  it  was, 
plaintiff's  total  originally  claimed  was  neces- 
sarily reduced.  Tet  a  verdict  aitfl  Judgment 
were  rendered  for  the  full  amount.  That  is 
to  say,  he  has  been  allowed  bts  full  claim, 
when  only  a  part  of  it  is  proven. 

We  have  been  dted  to  Burns  v.  Wilson,  1 
Mo.  App.  179,  where  the  full  amount  claimed 
was  $1,200.  Of  this  sum  $300  was  for  loss 
of  services,  physicians'  bills,  etc.  The  trial 
court,  by  instruction,  withdrew  that  part  of 
the  claim,  yet  the  Jury  allowed  the  full 
amount,  and  the  Judgment  was  therefore  re- 
versed. The  only  difference  in  that  case  and 
this  is,  that  there  the  sum  nnproven  was 
named,  while  here  it  is  not  But  it  is  Just 
as  specifically  alleged  and  proven  to  be  a 
part  of  the  claim,  as  if  a  specific  amount 
had  been  named. 

The  Judgment  is  reversed  and  the  cause 
remanded.    AU  concur. 


CRATON  V.  HXTNTZINGBR,    (No.  10889.) 

(Kansas  Cit7  Court  of  Appeals.    Missouri. 

June  14,  1915.) 

1.  Appeal  ano  Esbob  «=»22-^CBisDioTioir— 
Waives. 

Although  the  point  that  a  Court  of  Appeals 
did  not  have  jurisdiction  of  the  cause  becanse 
the  amount  in  dispute,  exclusive  of  costs,  ex- 
ceeded its  jurisdictional  limit  of  $7,5(X)  was  not 
made  until  after  the  determinatioa  of  the  case 
on  appeal  by  such  court,  there  was  no  waiver  of 
the  point  by  the  parties,  nor  could  it  be  ignored 
by  the  court,  since  the  parties  to  a  cause  cannot 
waive  want  of  jurisdiction  of  the  subject-matter, 
and  even  when  the  question  of  jurisdiction  oc- 
curs without  suggestion  from  any  one,  the  court 
must  consider  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  98;    Dea  Dig.  «=>22.] 

2.  CouBTS  ^=»231— JtraiSDionoNAi  Amoxjst. 

Where  judgment  goes  for  defendant  in  an 
action,  and  the  plaintiff  appeals,  the  amount  in 
dispute,  exclusive  of  costs,   to  fix  jurisdictioB 
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of  tlie  appeal  In  the  Supreme  Goart  or  a  Court 
of  Appeals,  ia  the  amount  claimed  in  plaintiff's 
petition. 

[EA.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  M  487,  401,  844,  646-648,  660.  Wi-W9, 
661;    Dec.  Dig.  <S=>^1.] 

3.  COUBTS  «=>231-nJnBISI>ICTIOirAI.  Axottrt. 

Where  judgment  for  plaintiff  ia  for  an 
imooDt  less  than  the  limit  over  which  a  Court 
•f  Appeals  has  jurisdiction,  which  is  less  than 
the  amount  sued  for,  and  the  defendant  appeals, 
jurisdiction  of  the  appeal  ia  in  a  Court  of  Ap- 
peals. 

[Ed.  Note.— For  other  casea,  aee  Courts,  Cent. 
Dig.  H  487,  491,  644,  646-648.  650,  652-66U, 
«61;  Dec.  Dig.  «=>231.] 

4.  COUBIS  ^=7231— JuBisoicnoRAi.  AUOUNT. 

Where  plaintiff  sues  for  an  amount  in  ex-' 
ceas  of  the  highest  amount  over  an  appeal  in- 
Tolving  which  a  Court  of  Appeals  haa  jurisdic- 
tion, and  recoyers  an  amount  within  the  Court 
•f  Appeal'a  jurisdictional  limit,  and  appeals 
from  an  order  denying  a  new  trial,  the  amount 
in  dispute  for  the  purpose  of  fixing  jurisdiction 
between  the  Supreme  and  the  Court  of  Appeals 
is  the  difference  between  plaintiff's  claim  and 
his  actual  recoTery. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  M  487,  481,  644,  646-648.  660,  662-658, 


Dig.  M  487.  481,  644,  6 
661;  Dec  Dig.  «=s»2Sl.] 


S.   COTTBTS  «=>231— TBAWSreS  of  APPKAIi-Ju- 

HSDicnoN  or  Covbt  of  Apfkals. 

Where  defendant  appealed  to  a  Court  of 
Appeals  from  the  granting  of  new  trial  to  the 

plaintiff,  after  recovery  by  the  plaintiff  of  ver- 
dict for  $250  in  an  action  for  $25,000,  the  ques- 
tion as  to  the  amount  ia  dispute  to  determtna 
jurisdiction  of  the  appeal  being  norel,  and  sub- 
ject to  a  reasonable  doubt,  the  cause  should  be 
transferred  to  the  Supreme  Court  on  defendant's 
motion,  since  it  is  the  uniform  practice  of  Courts 
•f  Appeals  to  order  a  transfer  to  the  Supreme 
Court  in  all  causes  where  there  is  reasonable 
doubt  of  the  court's  jurisdiction,  especially  as 
the  meaning  of  the  pnrase  in  the  Constitution 
"amount  in  dispute,"  must  be  construed. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  «  487,  491,  644,  646-648,  660,  652-668, 
861 ;   Dec.  Dig.  •ss)23i.l 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty ;  Fred  Lamb,  Judge. 

Action  by  M.  W.  Craton  against  Noah 
Hnntzinger.  Judgment  for  plaintiff,  and 
from  an  order  granting  plaintiff  new  trial, 
defendant  appeals.  Transferred  on  appel- 
lant's motion  to  the  Supreme  Court 

Backer  ft  Rocker,  of  KeytesvUle,  and  Loz- 
ier  &  Morris,  of  Carrollton,  for  appellant 
J.  A.  CoUet,  of  Salisbury,  Jas.  F.  Graham, 
a£d  Jones  &  Conkling,  all  of  Carrollton,  for 
respondent 

TRIMBLE,  J.  (1]  Since  tbe  announce- 
ment of  the  opinion  in  the  above  cause,  aj)- 
pellant  claims,  for  the  first  time,  that  juris- 
diction of  thla  api)eal  is  in  the  Supreme 
Court,  for  the  reason  that  the  "amount  in  dis- 
pute, ezdnslTedOf  costs,"  exceeds  the  limit 
of  onr  Jarlsdiction.  to  wit,  $7,600.  That  the 
claim  is  not  made  untU  this  time,  however,  is 
no  objection  to  its  validity,  since  jurisdiction, 
in  the  sense  here  involved,  cannot  be  waived 
by  the  parties  or  Ignored  by  us.  State  ex  rel. 
T.  Walker,  132  Mo.  210, 33  S.  W.  813.    In  fact, . 


where  the  question  of  jurisdiction  occurs  to 
the  court  without  suggestion  from  any  one, 
it  is  the  duty  of  the  court  to  consider  it 
Cable  V.  Duke,  208  Mo.  667,  106  S.  W.  643. 

[2-4]  The  petition  herein  prays  for  damages 
in  the  sum  of  $25,000.  The  jury  returned  a 
verdict  for  $250.  Plaintiff,  not  being  satisfied 
with  that  amount,  asked  for  a  new  trial,  and 
the  court  granted  it  whereupon  defendant 
appealed.  Under  these  circumstances,  what 
la  the  "amount  in  dispute?"  If  judgment 
had  been  for  defendant  and  plaintiff  bad  ap- 
pealed, clearly  the  amount  claimed  in  the 
petition  would  have  been  the  amount  in  dis- 
pute and  would  put  jurisdiction  in  the  Su- 
preme Court  Kane  y.  Kane's  Adm'r,  146 
Mo.  605,  48  S.  W.  446;  Ferguson  v.  Comfort, 
158  Ma  App.  30, 139  S.  W.  218.  On  the  other 
hand,  if  the  judgment  had  been  for  plaintiff 
for  $260  and  defendant  had  appealed,  the 
$260  would  put  jurisdiction  with  us.  But, 
in  this  case^  the  verdict  was  for  $260  in 
plaintiff's  favor,  and  with  that  verdict  de- 
fendant was  satisfied,  but  plaintiff  was  not, 
and  filed  his  motion  for  a  new  trial,  which 
the  court  granted.  Thereupon  defendant  ap- 
pealed, not  from  the  verdict  or  a  judgment 
sustaining  it,  but  from  the  order  granting  a 
new  trial.  We  have  therefore  a  controversy 
in  which  the  plaintiff  on  (me  side  Is  saying 
there  is  due  him  the  sum  of  $25,000  and  the 
defendant  on  the  other  side  Is  contending 
that  he  owes  only  $260.  What,  then,  Is  the 
!  amount  in  dilute?  |s  It  the  difference  be- 
tween these  two  sums,  to  wit,  $24,750,  or  is 
the  question  only  whether  the  verdict  of  $260 
shall  stand?  That  is,  is  the  question  only 
whether  that  sum  is  all  that  defendant  shall 
be  called  upon  to  pay?  In  the  case  of  Doug- 
las v.  Kansas  City,  147  Ma  428,  48  S.  W. 
861,  the  plaintiff  sued  tot  a  sum  within  the 
Jurisdiction  of  the  Supreme  Court,  but  re- 
covered judgment  for  a  sum  within  the  juris- 
diction of  the  Court  of  Appeals,  and  both 
sides  appealed.  The  court,  at  pages  431,  432, 
of  147  Mo.,  at  pages  852  of  48  S.  W.,  say: 

"If  the  plaintiff  alone  had  appealed  the  differ- 
ence between  his  claim  and  the  judgment  ren- 
dered in  his  favor  would  be  the  criterion  by 
which  to  determine  our  jurisdiction." 

Consequently,  in  this  case,  if  the  trial  court 
had  overruled  plaintiff's  motion  for  new  trial 
and  plaintiff  had  appealed,  the  "amount 
in  dispute"  would  have  been,  as  stated  In  the 
Douglas  Case,  "the  remainder  for  which 
plalntlfl  failed  to  get  judgment."  The  effect 
of  the  trial  court's  action  in  granting.  Instead 
of  overruling,  the  motion  for  new  trial  In  the 
case  at  bar  was  to  make  defendant  appeal 
Instead  of  plaintiff.  The  verdict  did  not  real- 
ly change  plaintiff's  position  as  to  the  amount 
in  ditpute.  He  was  still  demanding  in  his 
petition  the  sum  of  $26,000,  and  there  is  noth- 
ing to  show  he  would  be  satisfied  with  any- 
thing less.  In  a  case  where  plaintiff  has  ob- 
tained a  verdict  and  only  the  defendant  ap- 
peals, the  amount  in  dispute  is  fixed  by  the 
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verdict  because  the  plaintiff  ia  tatisfied,  and 
therefore  by  bis  acquiescence  In  the  verdict 
the  amount  in  dispute  is  limited  to  the  ver- 
dict In  which  case  plaintiff  has  abandoned 
the  amount  in  his  petition  and  claims  the 
verdict,  so  that,  from  that  time  on,  he  is  de- 
manding the  verdict  and  defendant  is  saying 
he  owes  nothing.  Hence,  in  that  situation, 
the  verdict  fixes  the  amount  in  dispute. 
In  other  words,  where  a  plaintiff  acquies- 
eea  ]n  a  verdict,  the  amount  stated  in  the 
petition  can  no  longer  be  regarded  as  the 
amount  in  dispute,  since  he  is  not  then  ask- 
ing the  amount  of  his  petition,  but  the 
amount  of  his  verdict.  As  said  in  the  Doug- 
las Case,  supra,  if  the  plaintiff  complains, 
the  difference  between  his  claim  and  the 
Judgment  rendered  in  his  favor  would  be  the 
criterion  by  which  to  determine  the  jurisdic- 
tion ;  if,  however,  defendant  is  the  complain- 
ing party,  the  amount  of  the  Judgment  against 
him  would  control.  But,  in  this  case,  while 
it  is  the  defendant  who  appeals,  It  is  the 
plaintiff  who  complains  of  the  verdict  It 
is  be  who  is  not  satisfied  with  it  and  he  is 
still  seeking  the  amount  stated  in  his  peti- 
tion. Hence,  so  far  as  the  verdict  is  con- 
cerned, he  occupies  the  same  position  as  if 
he  had  appealed.  Although  he  is  resiwndent, 
he  does  not  occupy  the  xKWition  of  a  plaintiff 
who  is  satisfied  with  the  verdict  and  who  Is 
asking  no  more  than  that.  He  occupies,  in' 
reality,  the  same  position,  as  to  the  amount 
in  dispute,  as  if  he  had  appealed  instead  of 
the  defendant.  The  mere  fact  that  his  mo- 
tion for  new  trial  was  granted  does  not 
change  his  position  as  to  the  amount  he  is 
seeking.  As  said  by  the  Supreme  Court  in 
State  ex  rel.  v.  Reynolds,  256  Mo.  710,  loa 
dt  718, 165  S.  W.  801,  the  amount  In  dispute 
is  to  be  determined  "from  the  whole  record." 
If  the  verdict  of  $250  were  sustained  on  this 
appeal,  what  would  plaintiff  lose?  He  would 
lose  his  asserted  right  to  $25,000  as  ills  dam- 
ages, and  defendant  wou\d  prevail  in  his 
claim  that  he  owed  only  $250.  Quaere:  Is 
then  the  amount  In  dispute  the  difference  be- 
tween these  two  sums,  or  is  the  dispute  lim- 
ited to  the  verdict  when  plaintiff  is  not  abid- 
ing by  It  any  more  than  .if  he  were  the  appel- 
lant? The  only  limit  to  the  amount  he  is 
seeking  is  the  amount  stated  in  the  petition, 
since  there  is  nothing  in  anything  plaintiff 
has  done,  to  show  that  he  will  be  satisfied 
with  anything  less.  In  State  ex  reL  v.  Reyn- 
olds, 245  Mo.  698,  loc.  dt  703,  161  S.  W. 
$6,  86,  the  Supreme  Court  say: 

"The  amount  in  dispute  by  which  the  jurisdic- 
tion of  the  appellate  court  is  fixed  (in  tome  cases 
may  be,  but)  in  all  cases  is  not  necessarily  deter- 
mined  by  the  amount  of  the  judgment  appealed 
from,  nor  by  the  amount  claimed  in  the  petition 
or  oouDterclaims,  but  is  determined  by  the 
amount  that  (totually  remaini  in  ditpute  be- 
tween the  parties,  on  the  appeal,  and  subject  to 
the  determination  by  the  appellate  court  of  the 
legal  questions  raised  by  tbe  record."  (Of  the 
two  last  phrases  italicized,  the  italics  of  the  first 
are  by  us  and  those  of  the  latter  are  by  the 
court). 


The  court  then  goes  on  to  say  that  they 
can  look  within  the  mere  shell  of  tlie  Judg- 
ment and  far  enough  into  the  record  to  see 
that  Jurisdiction  is  not  foisted  upon,  or  cut 
away  from,  them.  So  that  in  the  case  at  bar, 
although  defendant  is  appellant  on  the  face 
of  the  papers,  yet  he  is  not  expressing  dissat- 
isfaction with  the  verdict  It  is  the  plain- 
tiff who  is  dissatisfied,  and  since  he  is,  there 
is  no  limit  to  the  amount  in  dispute  between 
the  parties  except  the  limit  set  in  the  peti- 
tion. Consequently  the  court  Will  look  wltbin 
the  shell  and  far  enough  into  the  record  to  see 
what  is  the  amount  that  "actually  remains 
In  dispute"  in  order  to  determine  where  Ju- 
risdiction lies. 

It  is  true,  in  the  case  of  Berry  Foundry, 
etc.,  Co.  V.  International  Molder's  Union,  251 
Mo.  448,  loc.  dt  450. 1S8  S.  W.  18. 19,  the  Su- 
preme Court  say: 

"The  rule  is,  where,  as  in  this  case,  the  defend- 
ants only  appealed,  that  the  amount  in  dispQte 
cannot  exceed  the  sum  of  the  judgment  from 
which  the  appeal  is  taken." 

But  in  that  case  the  plaintiff  acquiesced 
in  the  Judgment  So,  also,  was  the  situation 
in  Mathews  v.  Metropolitan  St  Ry.  Co,  231 
Mo.  623,  132  S.  W.  1074,  where  the  same  rule 
is  announced.  In  that  case,  also,  plaintiff 
had  acquiesced  in  the  Judgment,  and  the 
court,  on  page  625  of  231  Mo.,  on  page  1074  of 
132  S.  W.,  says: 

"The  amount  in  dispute  is  the  amount  for 
which  the  dispute  could,  at  that  date,  liave  been 
settkd." 

As  the  plaintiff  in  that  case  was  satisfied 
with  the  verdict,  the  defendant  could  have 
paid  the  judgment  and  ended  the  matter. 
Consequently  the  amount  thereof  was  the 
amount  in  dispute.  But  in  the  case  at  bar 
the  defendant  could  not  have  paid  the  ver- 
dict since  plaintiff  was  not  satisfied  there- 
with and  had  not  acquiesced  therein.  So  far 
as  the  record  discloses,  the  only  amount  that 
defendant  could  have  paid,  and  thereby  ended  ■ 
the  dispute,  was  tlie  amount  stated  in  the  pe- 
tition. 

So  that  the  question  presented  by  the  facte 
in  this  case  seems  to  be  new.  And  its  an- 
swer depends  upon  what  Is  meant  by  the 
Constitution  when  it  uses  the  phrase  "amount 
in  dispute."  Does  It  mean  the  amount  in  In- 
mediate  dispute  or  what  may  be  ultimatelt 
in  dispute?  And  since  the  plaintiff,  by  not 
acquiescing  in  the  verdict  is  not  in  a  position 
where  he  could  be  compelled  to  accept  the 
amount  fixed  by  it,  and  could  not  be  com- 
pelled to  accept  anything  less  than  tbe 
amount  of  his  petition,  the  question  still  re- 
mains whether  anything  less  than  the  differ- 
ence between  the  amount  asked  In  tbe  peti- 
tion and  the  amount  named  In  the  verdict  Is 
in  dispute. 

rt]  As  said  above,  the  question  is  novel, 
and  its  solution  either  way  la  not  free  from 
doubt  In  such  cases,  as  said  by  the  St.  I«n- 
is  Court  of  Appeals  in  Qartslde  v.  Gartside^ 
42  Mo.  App.  513,  loc.  dt  615: 
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"Oar  nnifoim  practice  has  been  to  order  the 

transfer  to  the  Supreme  Court  of  all  causes 
wherein  any  reasonable  doubt  exists  touching 
our  jurisdiction.  This  enables  the  parties  to 
have  the  question  of  jariadiction  eet  finally  at 
rest  in  the  particular  case  by  filing  a  motion  to 
remand,  and  obtaining  the  views  of  the  Supreme 
Court  on  such  motion." 

Besides,  if  the  facts  herein  do  present  a 
novel  situation,  and  call  for  a  new  interpreta- 
tion of  what  the  Constitntion  means  by  the 
phrase  "amount  in  dispute,"  then  the  Su- 
preme Court  is  the  tribunal  to  make  that  In- 
terpretation. 

We  have  written  the  foregoing  on  the  mo- 
tI<H)  to  transfer  In  order  that  our  reasons  for 
snstalning  It  may  readily  be  known  and  nn- 
derstood. 

The  motion  to  transfer  Is  sustained.  AH 
concur. 


MABOLF  T.  MAROLP.     (No.  11467.) 

(Kansas  City  Court  o(  Appeals.     Missouri. 

June  16,  1915.) 

1.  DiTOBCE    4=>93  —  Obourds— iNDIGRimS— 

Pbtition. 
A  petition  by  a  wife  for  divorce  on  the 

S«imd  that  the  husband  was  guilty  of  snch  in- 
gnitieB  as  rendered  her  condition  intolerable 
must  set  forth  facts,  so  that  the  court  can  see 
whether  the  acts  complained  of  were  indigni- 
ties. 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent  Dig.  H  292-307 ;  Dec  Dig.  <S=»93.] 

2.  DnroBcs  «=>93  —  OaotriiDS— Vaobanct  of 
HnsBARD— PmriON — SuFncuNOT. 

A  petition  by  a  wife  for  divorce  on  the 
ground  that  the  husband  was  a  vagrant,  which 
pleads  all  the  facta  necessary  to  show  the  hus- 
band to  be  a  vagrant,  though  not  in  the  words 
of  the  statute,  is  sufficient. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  IS  292-307;   Dec.  Dig.  <8=993.] 

3.  DlVOBCC   «=>150  —  Gboumdb  —  Pktition — 

EVIDKROK. 

Where  a  petition  for  diyorce  states  a  cause 
of  action,  and  the  evidence  shows  that  plaintiff 
is  entitled  to  a  divorce  on  the  ground  pleaded, 
it  is  error  to  refuse  it 

(Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  §{  499-508;   Dea  Dig.  «=>1»>.] 

4.  DivoBCK  ^=>184—Obot7NI>s— Review. 

The  court,  on  appeal  from  a  judgment  dis- 
missing a  petition  for  divorce,  must  determine 
whether  the  petition  states  a  cause  of  action 
before  reversing  the  judgment 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  {{  670-573 ;  Dec.  Dig.  «=5>184.] 

6.  DivoBcx  «s»lSl— GBomiDS— "Vaqbant." 

In  a  suit  by  a  wife  for  diTorce,  evidence 
held  to  justify  a  finding  that  her  husband  was 
a  vagrant,  within  Rev.  St.  1909,  I  2370,  au- 
thorizing a  divorce,  where  the  husband  is  guilty 
of  conduct  making  him  a  vagrant,  within 
the  law  as  to  vagrants,  and  section  47^  declar- 
ing that  every  able-bodied  married  man,  who 
shall  neglect  or  refuse  to  provide  for  the  sup- 
port of  bis  family,  shall  be  a  vagrant. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  f  449;  Dec.  Dig.  «s>131. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Vagancy.] 

6.  DivoBCE   «=3l25  —  Gboukds  —  Byidkncs— 

SVFFICIKNOT. 

Where  a  wife  suing  for  divorce  showed  that 
her  husband  was  a  vagrant  and  there  was  no 


evidence  that  he  had  asked  her  to  come  to  him, 
while  the  evidence  was  the  other  way,  the  mere 
fact  that  the  wife  admitted  that  she  had  become 
convinced  her  husband  would  not  do  anything 
for  her,  and  that  she  could  not  live  with  him 
on  account  of  his  conduct,  and  that  she  would 
not  go  to  him  if  he  would  send  her  a  ticket  and 
ask  her  to  come,  did  not  justify  refusal  of  di- 
Torce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {g  399-402;  Dec.  Dig.  <S=>125.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  B.  Bird,  Judge. 

Action  by  Ida  Marolf  against  Hepry  P. 
Marolf.  From  Judgment  of  dismissal,  plain- 
tiff  appeala  Reversed  and  remanded  with 
dlrectiona 

McOdne,  Harding,  Brown  &  Mnipby,  of 
Kansas  City,  for  appellant 

TRIMBLE,  J.  This  Is  a  stdt  for  divorce 
brought  by  the  wife.  There  was  i)er8onal 
service  upon  the  husband,  but  no  appearance 
by  him  in  the  case  or  testimony  offered  In 
his  behalf.  The  trial  court  found  that  plain- 
tiff is  a  good  moral  woman,  and  that  "her 
conduct  is  high  class"  but  nevertheless  dis- 
missed her  petition,  and  the  wife  appealed. 

[1, 2]  The  petition  apparently  attempted  to 
state  two  grounds  of  divorce:  First,  that  the 
husband  was  a  vagrant,  within  the  meaning 
of  the  law ;  and,  second,  that  he  was  guilty 
of  such  Indignities  as  to  render  her  condition 
intolerable.  This  last  ground,  however,  was 
not  well  pleaded,  though  if  the  indignities 
had  themselves  been  set  out,  so  that  the 
court  could  see  whether  they  were  indignities 
or  not,  and  they  had  been  alleged  to  be  such 
as  rendered  her  condition  intolerable,  said 
last  ground  would  have  been  well  pleaded. 
But,  as  to  the  first  ground,  we  think  the  pe- 
tition was  sufficient  to  charge  vagrancy  on 
the  part  of  the  husband.  It  did  not  copy  the 
words  of  the  statute,  it  is  true,  but  it  plead- 
ed all  the  facts  necessary  to  show  the  hus- 
band to  be  a  vagrant,  within  the  meaning  of 
the  law,  and  consequently  we  hold  that  the 
first  ground  above'  mentioned  was  well  plead- 
ed. It  was  therefore  sufficient  to  support  a 
Judgment  for  divorce. 

[3]  Consequently,  if  the  evidence  disclosed 
that  plaintiff,  under  the|  law,  was  entitled  to 
a  divorce,  It  was  error  to  refuse  it  Ulrey 
V.  Ulrey,  80  Mo.  App.  48;  Wares  v.  Wares, 
122  Mo.  App.  129,  9&  S.  W.  01;  Wald  v. 
Wald,  119  Mo.  App.  341,  96  S.  W.  802.  From 
the  remarks  made  by  the  court  In  dismissing 
the  case,  we  do  not  understand  that  it  was 
dismissed  because  of  any  supposed  deficiency 
In  the  petition  but  for  other  reasons. 

[4]  However,  since  the  plaintiff  was  refus- 
ed a  Judgment  for  divorce.  It  Is  necessary  for 
us  to  see  that  the  i>etltion  states  a  cause  of 
action  before  disagreeing  with  the  trial  judge 
as  to  the  propriety  of  dismissing  the  bilL 
This  is  our  reason  for  holding  affirmatively 
that  the  petition  states  a  cause  of  action, 
and  is  therefore  sufficient  to  support  a  judg- 
ment In  plalntlfTs  favor. 
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[6]  Section  2370,  E.  S.  Mo.  1909,  authoriz- 
es a  divorce  to  be  granted  a  wife  "when  the 
husband  shall  be  guilty  of  such  conduct  as 
to  constitute  him  a  vagrant,  within  the  mean- 
ing of  the  law  respecting  vagrants."  Section 
4789,  R.  S.  Mo.  1909,  says  "every  able-bodied 
married  man  who  shall  neglect  or  refuse  to 
provide  for  the  support  of  his  family"  shall 
be  deemed  a  vagrant  In  other  words,  sec- 
tion 2370  gives  a  wife  the  right  to  a  divorce 
when  she  has  a  vagabond  husband,  within 
the  meaning  of  the  law;  and  section  47S9 
defines  what  a  vagabond  husband  Is.  If  the 
proof  shows  that  the  husband  In  this  case 
comes  within  the  above  definition,  then  plain- 
tiff is  entitled  to  a  divorce.  Gallemore  v. 
Gallemore,  116  Mo.  App.  179,  91  S.  W.  406. 

The  proof  undoubtedly  shows  that  the  hus- 
band was  an  able-bodied  man,  and  that  be 
neglected  and  refused  to  provide  for  the  sup- 
port of  his  family;  that,  after  the  parties 
married,  they  went  to  live  with  the  wife's 
parents;  that  the  wife's  father  gave  her  $3,- 
SOO  with  which  to  buy  a  home,  which  was 
purchased  but  taken  by  the  husband  In  his 
own  name ;  that  afterward,  because  of  com- 
plaints and  dissatisfaction  on  the  part  of  the 
husband,  the  father,  upon  the  husband's  deed- 
ing the  property  to  him,  paid  him  the  rela- 
tively small  amount  the  husband  had  put  Into 
the  property;  that  the  married  couple  had 
lived  at  the  wife's  parents'  home  ever  since 
the  marriage,  the  husband  contributed  noth- 
ing to  his  wife's  support  and  paying  no  board 
and  furnishing  nothing  In  the  way  of  either 
food,  clothing,  or  shelter  for  his  family,  con- 
sisting of  himself,  his  wife  and  little  son. 
The  evidence  further  showed  that,  at  the  In- 
stitution of  the  suit,  they  had  been  married 
nearly  four  years,  and  during  that  time  de- 
fendant had  taught  a  term  of  school  at  Hold- 
en,  another  short  one  at  Lone  Star,  and  was, 
at  the  time  of  the  trial,  teaching  about  seven 
miles  from  Kansas  City;  that  at  other  times 
he  "did  nothing,  except  to  lay  around,"  and 
would  not  work  In  the  summer  months  "be- 
cause they  did  not  pay  very  much  wages," 
and  would  not  work  for  $2.50  per  day :  and 
that  he  told  his  wife  he  did  not  marry  her  to 
support  her,  when  she  asked  him  to  do  so. 
There  is  also  evidence  of  acts  that  constitut- 
ed indignities,  but,  as  we  hold  the  petition 
did  not  properly  plead  that  ground,  they 
need  not  be  mentioned. 

The  evidence  of  plalntifr  was  fully  corrob- 
orated by  other  testimony,  and  no  testimony 
was  offered  to  contradict  any  evidence  offer- 
ed in  support  of  plaintiff's  petition.  Under 
these  circumstances,  the  court  was  not  Justi- 
fied in  refusing  a  divorce. 

[I]  As  stated,  the  court  expressly  found 
that  she  was  a  good  woman,  and  that  her 
condact  was  first  class.  We  do  not  think  that 
because  the  plaintiff  very  frankly  told  the 
court,  in  answer  to  questions  which  the  court 
himself  asked,  that  she  had  become  convinced 
her  husband  would  not  do  anything  for  her, 


and  that  she  could  not  live  wltb  bim  od  ac- 
count of  his  conduct,  and  therefore  she  would 
not  go  to  him  even  if  be  would  send  her  a 
ticket  and  ask  her  to  come  to  him,  this  dis- 
closed such  an  attitude  on  her  part  as  to  de- 
prive her  of  relief.  There  was  no  evidence 
that  the  husband  had  asked  her  to  come  or 
that  be  would  ever  do  so.  In  fact,  the  evi- 
dence was  all  the  other  way,  as  were  also  the 
inferences  to  be  drawn  from  his  own  con- 
duct in  not  appearing  at  the  trial,  of  which 
he  was  fully  cognizant 

The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded,  with  directions  to 
render  Judgment  for  plaintiff  divorcing  her 
from  the  bonds  of  matrimony  contracted  with 
defendant  and  awarding  her  the  care  and 
custody  of  the  infant  son  mentioned  in  the  pe- 
titi<Hi.    The  other  Judges  concur. 


COPBIiAND  v.  AMERICAN  CENT.  INS.  CO. 

(No.  14288.) 

(St  Louis  Court  of  Appeals.    Missouri.    June 

8,  1916.) 

1.  Appeai.  and  Ebbob  iS=»1015  —  Bbvuw  — 
New  TBiAii— Remarks  or  Coubt. 

An  appellate  court  will  not  interfere,  where 
the  court  below  has  refused  to  grant  a  new 
trial  because  of  its  own  remarks  before  the 
jury,  alleged  to  have  been  prejudicial,  unless 
the  appellate  court  is  convinced  from  the  whole 
record  that  the  remarks  were  prejudicial  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8860-3876;  Dec.  Dig.  «=> 
lOlB.] 

2.  Appeal  and  Ebbob  «=9l015  —  Review  - 
Gbantiro  of  New  Tbim.. 

Where  the  appellate  court,  .in  view  of  the 
facts  that  the  evidence  was  evenly  balanced,  and 
that  the  verdict,  when  returned,  was  of  nine  ju- 
rors only,  could  not  say  tiiat  the  trial  court  pal- 
pably abused  its  discretion  in  granting  a  nev 
trial  on  defendant's  motion  for  its  own  man- 
ner of  address  to  one  of  defendant's  witnesses  oo 
the  stand,  the  ruling  was  not  open  to  revenal 
since  the  matter  was  almost  exclusively  in  the 
BOiond  discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8880-3876;  Dec.  Dig.  «=» 
1015!] 

3.  iNBTISAIfCE   «=»66S   —   FIBE    iNStJSAirCB  — 

Fbaud— SuFFicntNCT  OP  Evidence. 

In  an  action  on  a  policy^  of  fire  iosuranre, 
evidence  held  to  support  a  jury's  finding  that 
the  bouse  in  question  was  destroyed  in  further- 
ance of  a  scheme  and  conspiracy  to  defraud  in- 
surance companies. 

[Ed.  Note.— For  other  cases,  see  lnsnran(», 
Cent  Dig.  {{  1565,  1707-1728;  Dec.  Dig.  <S=> 
665.] 

4.  FBA0D  «=»58— Ceabacteb  of  Pboof. 

Proof  of  fraud  may  not  rest  in  presumption, 
but  it  is  entirely  legitimate  to  infer  it  from 
facts  and  drcumstances  pointing  directly  to  its 
existence. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SS  55-59;   Dec.  Dig.  «=>5&] 

5.  EvinENCE  (8=»596— CBnUHAIi  Act  AS  Ds- 

FEN8S— DBOBXE  OF  PbOOV. 

In  a  civil  case  it  is  not  necessary  that 
plaintifTs  guilt  of  fraud  set  up  as  a  defense  be 
sufficient  to  convict  him  of  crime. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ({2446-2448;  DecTbig.  «=>596 1 
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Ai>peal  from  St.  Louis  Glrcnlt  Court;  J. 
Hogo  Grimm,  Judge. 

Action  b7  Houston  E.  Copeland  against  the 
American  Central  Insurance  Company.  Ver- 
dict for  plalntm,  and,  from  an  order  grant- 
ing a  new  trial,  he  appeals.    Affirmed. 

H.  A.  ft  G.  R.  Hnmllton  and  Tbomas  J. 
Bowe,  both  of  St.  Louis,  for  appellant 
George  L.  Edwards  and  A.  H.  Roudebnsb, 
both  of  St.  Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  to  recover 
the  amount  of  a  draft  drawn  by  defendant 
upon  Itself,  payable  to  one  Blockburger  and 
one  Taylor,  trustee,  and  by  them  Indorsed 
and  delivered  to  plaintiff.  In  payment  of  a 
claim  upon  a  policy  of  fire  Insurance  Issued 
by  defendant,  which  draft  defendant  there- 
after declined  to  pay.  This  is  the  second 
appearance  of  the  case  in  this  court  The 
first  trial  resulted  in  a  Judgment  for  the  de- 
fendant which  was  reversed  by  this  court, 
on  the  former  appeal,  for  error  in  giving  an 
instmction.  See  Copeland  v.  Insurance  Co., 
168  Mo.  App.  338,  1S8  8.  W.  557.  Upon  the 
second  trial,  before  the  court  and  a  Jury,  there 
was  a  verdict  for  plaintiff,  but  the  court  set 
it  aside  and  granted  defMidant  a  new  trial. 
From  the  order  granting  a  new  trial,  idalntiff 
prosecutes  this  appeal. 

The  pleadings  upon  which  the  second  trial 
was  had  are  the  same  as  set  out  in  substance 
in  the  opinion  of  this  court  on  the  former  ap- 
peal. When  the  case  was  called  for  trial  de- 
fendant, in  open  court,  admitted  liability  on 
the  second  count  of  the  x)etltlon,  upon  which 
plaintiff  had  elected  to  stand,  for  the  amount 
therein  demanded,  unless  it  establish  its 
affirmative  defense  set  up  in  the  answer. 
This  affirmative  defense  is  that  long  prior 
to  the  issuance  of  the  policy  of  Insurance, 
and  at  all  of  the  times  referred  to  in  the 
answer,  plaintiff  and  others  had  combined 
and  conspired  together  for  the  purpose  of 
acquiring  properties  and  equities  In  proper- 
ties with  a  view  to  procuring  fire  Insurance 
thereon,  grossly  in  excess  of  the  value  there- 
of, causing  the  same  to  be  destroyed  by  flre, 
and.  collecting  insurance  thereupon;  that, 
pursuant  to  such  combination  and  conspir- 
acy, plaintiff  and  others  acquired  the  proper- 
ty described  in  the  policy  issued  by  defend- 
ant, procured  flre  Insurance  thereon,  includ- 
ing the  policy  issued  by  defendant,  grossly 
in  excess  of  the  value  of  the  property,  and 
caused  the  sasae  to  be  destroyed  by  flre. 
And  defendant  averred  that  it  had  issued  the 
above-mentioned  draft  In  lg;norance  of  the 
jnatters  so  pleaded  in  defense. 

The  defendant  to  sustain  the  burden  cast 
upon  it  to  establish  Its  afllrmatlve  defense, 
called  plaintiff  as  the  first  witness,  later  call- 
ing Blockburger  and  one  Dunaway,  these 
b^ng  the  three  persons  chiefly  concerned  in 
the  transaction  leading  up  to  the  procuring  of 
the  policy  of  Insurance  issued  by  defendant 
The  defense  rests  In  large  measure  upon  the 
testimony  of  these  adverse  witnesses,  who,  as 


defendant  contends,  conspired  to  frandnlent- 
ly  obtain  and  did  obtain  Insurance  upon  the 
property  in  question,  grossly  in  excess  of  its 
value,  and  caused  it  to  be  destroyed  by  flre, 
though  other  evidence  was  adduced  by  de- 
fendant to  sappoit  the  averments  of  Its  an- 
swer. 

It  appears  that  on  or  aboat  March  4,  1909, 
Dunaway  acquired  a  piece  of  real  property 
in  St  Louis  county,  peitiaps  a  mile  or  more 
from  the  corporate  limits  of  Ferguson,  known 
as  the  January  homestead.  The  property 
consisted  of  approximately  27  acres  of  land, 
with  a  large  residence  thereon,  which  ap- 
pears to  have  been  originally  a  costly  and 
handsome  structure,  but  which  was  then  old 
and  out  of  repair.  It  had  not  been  occupied 
for  some  years,  except  by  a  caretaker.  Dun- 
away purchased  the  property  through  the 
Mississippi  .  Valley  Trust  Company  of  St 
Louts,  a  corporation,  the  agent  of  the  owners 
thereof,  for  the  sum  of  $18,500.  He  repre- 
sented himself  as  the  agent  of  one  Guy  S. 
Sturges,  to  whom  he  caused  the  property  to 
be  conveyed.  Sturges,  however,  was  but  a 
"straw  man."  At  the  time,  the  property  was 
incumbered  by  a  first  deed  of  trust  for 
^,000.  There  was  also  a  second  deed  of 
trust  of  record  thereon  for  $7,000,  but  it  ap- 
pears that  this  did  not  represent  an  actual 
loan  upon  the  property  and  was  controlled 
by  the  owners.  Dunaway  paid  in  cash  the 
difference  between  the  amount  of  the  first 
deed  of  trust  and  the  said  purchase  price, 
leas  certain  commissions  allowed  him  in  the 
transaction. 

On  March  19,  1909,  Dunaway  caused  the 
title  to  the  property  to  be  transferred  by 
Sturges,  by  warranty  deed,  to  George  O. 
BlodKburger;  the  consideration  expressed  in 
the  deed  being  $26,000.  In  the  meantime  a 
deed  of  trust  had  been  executed  to  one  Frank 
X.  Hackman  to  secure  a  principal  note  of 
$16,000  and  Interest  notes.  Dunaway  testi- 
fied that  he  had  arranged  with  Hackman  to 
make  such  loan  before  be  had  completed  his 
purchase  of  property,  telling  Hackman  that 
it  was  to  take  up  an  incumbrance  of  like 
amount  then  on  the  property.  It  is  said, 
however,  that  Hackman  found  himself  un- 
able to  make  a  loan  to  this  extent  and  that 
in  lieu  thereof  he  advanced  $7,000,  leaving 
the  first  deed  of  trust  for  $8,000  in  the  prop- 
erty; his  deed  of  trust  becoming  a  second 
lien.  Plaintiff,  Dunaway,  and  Blockburger, 
by  their  testimony,  seek  to  make  it  appear 
that  Blockburger  purchased  the  property 
from  Dunaway  In  good  faith,  for  the  price 
of  $26,000,  paying  in  cash  $10,000  for  the 
equity  above  the  original  mortgage  for  $8,000 
and  the  Hackman  mortgage  for  $7,000: 
Blockburger  procuring  from  plaintiff,  Cope- 
land, $5,000  secured  by  a  third  deed  of  trust 
upon  the  property,  to  aid  him  in  making  the 
payment  of  this  $10,000. 

Plaintiff,  Dunaway,  and  Blockburger  claim 
to  have  met  at  i^intiff's  residence  In  the 
City  of  St  Louis,  where  Blockborger's  pnr- 
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cbase  was  consammated.  According  to  their 
version  of  the  transaction,  some  paper  show- 
lug  title  In  Sturges  was  shown  plaintiff,  to- 
gether with  a  warranty  deed  from  Sturges 
to  Blockburger.  PlaintUI  paid  over  to  Block- 
burger  $5,000  in  currency,  receiving  a  third 
deed  of  trust  upon  the  property,  though  he 
says  that  his  previous  understanding  was 
that  his  was  to  be  a  second  mortgage ;  and 
Blockburger  In  turn  paid  Dunaway  the 
$5,000  received  from  plaintiff,  together  with 
the  further  sum  of  $5,000,  likewise  in  curren- 
cy, to  complete  the  purchase. 

It  is  defendant's  contention  that  this  trans- 
fer to  Blockburger  was  a  mere  sham,  aa  were 
also  the  pretended  loans  of  plaintiff  and 
Hackman;  that  no  consideration  ever  pass- 
ed in  any  of  these  transactions;  and  that 
they  were  carried  out  on  paper  for  the  pur- 
pose of  making  it  appear  that  there  was  a 
large  equity  in  this  property  (which  was  un- 
true) in  order  to  procure  additional  insur- 
ance upon  the  improvements — the  whole  being 
a  scheme  to  defraud,  and  being  but  a  part  of 
a  conspiracy  to  acquire  equities  in  properties 
improved  by  old  buildings  and,  through  the 
placing  of  fictitious  loans  thereon,  to  secure 
insurance  far  in  excess  of  the  value  of  the 
improvements,  and  then  cause  the  buildings 
to  be  destroyed  by  fire. 

Though  plaintiff  had  a  small  bank  account, 
and  had,  at  various  times,  accounts  with  dif- 
ferent banks,  the  $5,000  claimed  to  have 
been  paid  by  him  in  making  the  loan  upon 
this  deed  of  trust  was  not  deposited  in  bank. 
He  claims  to  have  had  the  amount  on  hand 
in  currency.  Likewise  Blockburger,  though 
he  had  an  account  at  a  bank,  where  he  had, 
as  he  says,  but  little  on  deposit,  and  who 
likewise  had  kept  accounts  with  other  banks, 
did  not  have  on  deposit  the  additional  $5,000 
claimed  to  have  been  paid  by  him  in  currency 
when  he  purchased  the  property.  Each 
claimed  to  have  saved  and  accumulated  such 
sum  in  currency.  likewise  Dunaway  could 
not  tell  \vhat  had  become  of  the  $10,000 
claimed  to  have  been  so  paid  him  for  the 
putative  equity  in  the  property.  He  did  not 
deposit  it  in  bank.  He  at  first  said  that  his 
recollection  was  that  he  took  the  money  to 
his  home.  Then  he  stated  that  he  thought 
that  part  of  it  had  been  put  In  a  safe  deposit 
box  and  a  part  left  with  Hacluuan.  Finally 
he  says,  "I  don't  know  what  I  did  do  with  the 
money."  At  any  rate,  there  is  no  evidence  of 
the  existence  of  any  such  sums  of  money, 
except  the  testimony  from  the  lips  of  these 
three  witnesses. 

It  appears  that  prior  to  the  acquisition 
of  the  property  by  Dunaway,  and  until  after 
the  transfer  to  Blockburger,  the  insurance 
thereon  was  only  $8,000 — sufficient  to  cover 
the  amount  of  the  original  first  deed  of  trust. 
After  the  transfer  to  Blockburger  and  the 
placing  of  the  additional  deeds  of  trust  of 
record,  insurance  was  procured  thereon  by 
Blockburger  In  the  total  sum  of  $20,000. 
Tbia  Included  the  policy  for  $5,000  issued  by 


defendant  and  here  involved.  BIo<^bnrger 
was  named  therein  as  the  Insured,  but  at- 
tached thereto,  and  made  a  part  thereof,  was 
the  usual  mortgage  dause  whereby  the  loss, 
if  any,  was  made  payable  to  S.  O.  Taylor, 
trustee,  as  his  interest  might  appear;  Tay- 
lor being  the  trustee  in  the  deed  of  trust  held 
by  plaintiff.  On  or  about  May  19,  1909,  some 
time  after  midnight,  the  building  was  totally 
destroyed  by  fire. 

Blockburger  testified  that  he  was  prepar- 
ing the  building  for  use  as  a  "clubhouse"; 
tliat  be  bad  been  doing  certain  painting 
therein,  and  had  moved  in  certain  personal 
property ;  that  his  brother,  one  Harry  Block- 
burger, and  one  Shilling,  "had  been  staying 
there  all  the  time,  sleeping  in  the  property," 
but  that  no  one  was  at  the  house  when  the 
fire  started.  That  night  plaintiff  and  Block- 
burger were  together  at  a  card  party  in  the 
city  of  St.  Louis.  Blockburger  admitted  that 
a  few  days  prior  to  the  destruction  of  the 
house  be  had  received  four  notices  of  the 
cancellation  of  other  insurance  policies  on 
this  property,  such  notices  being  to  the  effect 
that  within  a  certain  time  the  insurance  com- 
paniej  Issuing  the  notices  would  cancel  the 
Insurance;  and  that  the  fire  occurred  before 
the  expiration  of  the  time  mentioned  in  sudi 
notices. 

Plaintiff  testified  that,  upon  learning  of  the 
fire,  he  turned  his  "papers"  over  to  Block- 
burger, who  placed  the  claim  in  the  hands  of 
an  Insurance  adjuster.  On  August  11,  1909, 
defendant  caused  the  draft  in  question  to  be 
issued,  and  it  was  Indorsed  by  Blockburger 
and  Taylor,  trustee,  delivered  to  plaintiff, 
and  by  him  deposited  in  bank.  Plaintiff 
thereupon  drew  a  check  against  such  d^wfllt 
for  the  sum  of  $5,000,  the  amount  of  the  draft, 
payable  to  Dunaway,  and  delivered  it  to  the 
latter.  The  explanation  of  this,  given  by 
plaintiff  and  Dunaway,  is  that  it  was  done 
pursuant  to  a  prior  agreement  that  plaintiff 
would  lend  this  sum  to  Dunaway  secured  by 
a  mortgage  on  some  land  in  Tennessee. 

From  testimony  of  competent  real  estate 
dealers,  adduced  by  defendant,  it  appears 
that  the  entire  property  was  not  worth  more 
than  $13,000  or  $14,000,  and  that  the  value 
of  the  building  did  not  exceed  $5,000  or 
$6,000.  Opposed  to  this  is  the  testimony  of 
two  local  builders  produced  by  plaintiff,  but 
who  do  not  appear  to  have  been  qualified  to 
give  expert  opinions  as  to  real  estate  values, 
who  placed  the  value  of  the  building  at  from 
$20,000  to  $26,000. 

There  is  much  testimony  in  the  recMd,  pw- 
tainlng  not  alone  to  this  transaction  but  to 
others  of  a  like  character  in  which  Dunaway 
figured;  plaintiff  being  a  party  to  one  of 
them,  Hackman  being  concerned  with  an- 
other, and  there  being  evidence  to  connect 
Blockburger  (alias  George  Scott)  with  a  third. 
The  evidence  pertaining  to  the  merits,  bow- 
ever,  need  not  be  here  further  detailed. 

Defendant's  motion  for  new  trial,  among 
other  things,  charges  that  the  court  oommit-^ 
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ted  error  In  making  prejudicial  comments 
dniing  tbe  trial  of  the  case,  setting  out  the 
same.  Tbe  court  sustained  the  motion  upon 
the  ground,  as  stated  In  Its  order,  "that  the 
court,  during  the  trial,  made  certain  com- 
ments, and  by  its  manner  at  the  time.  In 
making  one  of  them,  is  likely  to  have  prej- 
udiced the  Jury  against  the  defendant." 

During  the  examination  of  plaintiff  by  de- 
fendant's counsel,  plaintiff  was  being  ques- 
tioned with  respect  to  the  state  of  his  bank 
account  at  and  about  the  time  of  the  deposit- 
ing of  the  draft  by  him.  It  appears  that  on 
Jnly  7,  1909,  his  bank  book  was  balanced 
showing  a  balance  in  his  faror  of  $243.89; 
and  that  on  July  23d  he  made  a  dejxisit  of 
750.  The  record  shows  that  while  defend- 
ant's counsel,  Mr.  Edwards,  was  examining 
him  as  to  the  amount  which  the  bank  book 
showed  to  his  credit,  the  following  occurred: 

The  Court:  "Introduce  the  book  in  evidence  if 
you  want  to."  Mr.  Edwards:  "I  want  to  see 
if  he  can  figure  it  up."  A.  (the  witness):  "I 
ain't  no  bookkeeper."  The  Court:  "Don't  you 
think  this  man  can  add  up  two  or  three  fig- 
ures?" Mr.  Edwards:  "Yes."  The  Court: 
"Add  that  up;  take  a  pencil,  and  add  that  up." 
(Tosses  his  pencil  to  witness.) 

It  Is  this  occurrence  at  the  trial  to  which 
the  court  has  reference  in  its  order  when  It 
says  that  the  court's  manner  (towards  de- 
fendant's counsel)  may  have  been  such  as  to 
prejudice  the  Jury  against  the  defendant, 
though  in  the  court's  memorandum,  filed  in 
passing  upon  the  motion,  reference  is  made 
to  another  remark  made  by  the  court  in  the 
course  of  the  trial,  complained  of  and  set 
out  in  the  motion.  The  latter  occurred  when 
an  objection  to  a  question  was  Interposed  by 
plaintiff's  counsel  upon  the  ground  that  It 
pertained  to  an  Issue  not  tendered  by  the 
pleadings.  In  passing  upon  the  objection,  the 
court  said  to  defendant's  counsel: 

"To  permit  you  to  show  that  mi)[rlit  enable  yon 
to  lay  a  trap  (or  the  plaintiff,  omit  to  allege  de- 
fense in  your  answer,  and,  when  plaintiff  cranes 
into  court  unprepared,  you  could  turn  around 
and  rely  on  some  other  defense  than  that  set 
forth  in  your  answer." 

Defendant's  counsel  objected  to  the  court's 
remark,  saying: 

"There  is  no  intention  of  laying  a  trap." 

Thereupon  the  court  replied: 

"I  did  not  aay  that  you  were  laying  a  trap, 
and  did  not  mean  to  intimate  that  there  was 
anything  dishonorable  in  your  conduct" 

And  the  court  then  told  the  Jury  that  what 
was  said  was  not  to  be  construed  as  a  reflec- 
tion upon  defendant's  counsel,  and  that  the 
Jury  shou^  not  "take  it  as  in  any  way 
derogatory  to  defendant's  counsel  or  defend- 
ant's case." 

The  motion  for  a  new  trial  complained  of 
a  further  remark  of  the  court  In  the  hearing 
to  the  Jury.  At  the  close  of  the  examination 
of  witness  Dunaway,  a  question  was  asked 
the  witness  by  defendant's  counsel  pertaining 
to  a  matter  that  bad  been  previously  gone 
over.  This  being  objected  to,  defendant's 
counsel   said   that   he  had  forgotten   what 


statement  the  witness  had  made  as  to  the 
matter.    The  court  thereupon  said : 

"Suppose  you  had  a  very  poor  memory  and 
had  forgotten  all  of  his  testimony,  would  you 
ask  the  whole  thing  be  repeated?" 

I.  Appellant  bitterly  complains  of  the  ac- 
tion of  the  trial  court  in  depriviug  him  of 
the  benefit  of  a  verdict,  obtained  as  the  re- 
sult of  a  trial  of  considerable  length  involv- 
ing nS>  little  expense  to  the  litigants  and  the 
state,  because  of  remarks  by  the  court  which 
it  is  said  could  not  reasonably  be  supposed  to 
have  had  the  effect  of  Influeuclug  the  Jury 
against  defendant  It  Is  said  that  the  re- 
mark to  which  the  court  referred  in  its  or- 
der, and  the  accompanying  action  of  the  court 
in  tossing  a  pencil  to  the  witness,  cou^jtitut- 
ed  a  mere  trivial  incident,  occurring  in  the 
earlier  stages  of  the  trial,  which,  if  it  had 
any  slight  effect  upon  the  Jury,  was  doubt- 
less forgotten  by  them  before  the  trial  clos- 
ed. 

[1]  And,  In  support  of  the  contention  that 
the  conduct  of  the  court  during  the  trial  was 
not  such  as  to  warrant  the  granting  of  a  new 
trial,  we  are  referred  to  the  following  cases 
upon  which  appellant  relies,  viz. :  I'arrar  v. 
Railroad,  249  Mo.  210,  155  S.  W.  439;  Hutch- 
inson T.  Richmond  Safety  Gate  Co.,  247  Mo. 
71,  152  S.  W.  52;  State  v.  Teeter,  239  Mo. 
475,  144  S.  W.  445;  Steltemeier  v.  Barrett, 
145  Mo.  App.  634,  122  8.  W.  1095;  Tuck  ▼. 
TracUon  Co.,  140  Mo.  App.  835,  124  S.  W. 
1079;  Landers  v.  Railroad,  134  Mo.  App.  80, 
114  S.  W.  64&  But  these  are  all  cases  tn 
which  the  appellate  court  declined  to  reverse 
a  Judgment  on  appeal  because  of  alleged 
prejudicial  remarks  of  the  trial  Judge,  where 
the  latter  had  not  seen  fit  to  exercise  his  dis- 
cretion in  favor  of  granting  a  new  trial. 
These  authorities  serve  merely  to  illustrate 
the  rule  that  an  appellate  court  will  not  in- 
terfere where  the  court  below  has  refused  to 
grant  a  new  trial  because  of  remarks  of  the 
c«urt  In  the  bearing  of  the  Jury,  alleged  to 
bare  been  prejudicial  to  the  complaining  par- 
ty, unless  the  appellate  court  is  convinced, 
from  an  examination  of  the  whole  record, 
that  the  remarks  were  of  such  a  character  as 
to  constitute  prejudicial  error.  Here  the 
court.  In  the  affirmative  exercise  of  a  broad 
Judicial  discretion  reposed  in  It,  has  granted 
a  new  trial  because  of  renlarks  and  conduct 
on  Its  part  which  the  court  deemed  prejudi- 
cial to  the  rights  of  the  respondent  And  we 
are  asked  to  reverse  the  court's  order,  made 
in  the  exercise  of  such  discretion. 

[2]  Though  it  be  true  that  the  court's  re- 
marks, complained  of  in  the  motion  for  new 
trial,  are  not  such  as  would  have  Justified 
us  in  reversing  the  judgment,  had  the  mo- 
tion been  overruled,  it  does  not  follow  that 
we  should  refuse  to  accord  to  the  trial  court 
the  right.  In  the  exercise  of  its  discretion,  to 
set  aside  the  verdict  because  of  what  occur- 
red at  the  trial.  The  trial  Judge  knew,  not 
merely  the  language  of  the  remarks  made 
(which  Is  necesiiarUy  all  that  we  have  in  the 
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cold  record  before  us),  but  knew  also  his 
own  manner  and  demeanor,  and  was  in  a 
position  to  judge  of  the  probable  effect  of 
the  same  upon  the  jury,  under  the  particular 
circumstances  present,  and  In  view  of  the 
nature  of  the  case  on  trial.  This  record  up- 
on its  face  does  not  disclose  any  conduct  on 
the  part  of  the  trial  court  of  a  cliaracter  such 
as  to  constitute  reversible  error.  But  the 
trial  judge,  who  knew  his  own  accompanying 
actions  and  manner,  and  had  the  opportunity 
to  observe  the  impression  made  upon  the  Ju- 
rors, deemed  his  remarks  and  manner  prej- 
udldal  to  the  respondent,  and,  impelled  by 
a  conscientious  regard  for  the  proper  per- 
formance of  his  duty  in  the  premises,  granted 
a  new  trial  on  account  thereol  In  view  of 
the  fact  that  we  do  not  occupy  the  favorable 
position  that  he  did,  to  judge  of  the  matter, 
we  do  not  see  how  we  could  say  that  nothing 
prejudicial  occurred,  and  tliat  he  abused  Ms 
discretion  in  making  the  order  appealed 
from. 

In  Septowski  v.  Transit  Co.,  108  Mo.  App. 
307,  83  S.  W.  286,  which  was  an  appeal  from 
an  order  granting  a  new  trial  because  of  re- 
marks of  the  court,  tikis  court,  in  an  opinion 
by  Goode,  J.,  said: 

"Setting  aside  a  verdict  for  the  reasoo  as- 
tipied  in  the  present  instance  must  be  classed 
with  the  same  ruling  when  made,  because  the 
verdict  was  against  the  weight  of  Ibe  evidence, 
and  treated  as  so  far  within  the  trial  judge's 
discretion  that  an  appellate  court  will  not  dis- 
turb the  order,  unless  an  abuse  is  palpable, 
which  is  not  the  case  in  this  Instance.  In  truth, 
that  a  judge  thought  he  had  made  prejudicial  re- 
marks in  the  course  of  the  trial  which  affected 
the  jury  may  more  appropriately  be  treated  os 
a  matter  of  discretion  than  his  view  of  the  evi- 
dence. It  is  extremely  unlikely  that  one  will 
^rant  a  retrial  because  of  remarks  in  the  hear- 
mg  of  the  jurors,  unless  he  observes  something 
in  their  demeanor  to  induce  the  belief  that  harm 
has  been  done." 

In  this  connection,  see,  also,  Rickroad  v. 
Martin,  43  Mo.  App.  loc.  cit  603,  604;  Hutch- 
inson V.  Safety  Gate  Co.,  207  Mo.  loa  dt  111, 
112,  1S2  S.  W.  52 ;  Dreyfus  v.  RaUroad,  124 
Mo.  App.  loc.  dt  593,  594,  102  S.  W.  63. 

The  court  did  not  set  aside  the  verdict  as 
being  against  the  weight  of  the  evidence.  On 
the  contrary,  in  its  memorandum  the  court 
says  that  It  is  not  disposed  so  to  do,  adding: 

"It  is  because  the  issue  is  so  close  that  the 
court  feels  that  there  was  great  likelihood  that 
its  language  and  actions  may  have  turned  the 
scales  in  favor  of  plaintiff." 

Hie  action  of  the  trial  judge  was  predicated 
upon  a  survey  of  the  case  as  a  whole,  as  made 
by  the  evidence,  and  what  he  conscientiously 
regarded  as  the  probable  ettect  of  bis  own  re- 
marks and  demeanor  as  a  factor  contributing 
to  the  result  In  this  connection  it  may  be 
noted  that  the  verdict  was  by  nine  jurors, 
three  refusing  to  sign  it  Wliiie,  under  our 
law,  a  verdict  by  three-fourtlis  of  the  jury,  in 
dvil  cases,  is  now  as  binding  as  a  unanimous 
verdict,  the  fact  that  but  nine  jurors  concur- 
red in  this  verdict  is,  we  think,  a  matter 
wliich  may  properly  be  redconed  with  in  the 


appeal  before  os.  JvTon  are  often  Quick  to 
catch  what  they  regard  as  some  indication 
of  the  views  of  the  trial  court  as  to  the  mer- 
Its  of  the  action  and  may  be  readily  influ- 
enced by  the  betrayal  of  any  hostile  feeling 
on  the  part  of  the  court  toward  a  litigant  or 
his  counsel,  or  by  anything  which  may  con- 
vey the  idea  tliat  the  sympathy  of  the  court 
is  with  one  party.  And  a  verdict  such  as 
this  may  result  from  an  impression  made  up- 
on the  mind  of  one  juror  alone  by  inadver- 
tent remarks  or  conduct  of  the  trial  judge. 

The  matter  is  one  resting  almost  exclusive- 
ly in  ttie  sound  discretion  of  the  trial  judge. 
In  order  to  reverse  the  ruling  appealed  from, 
we  must  at  least  be  prepared  to  say  that  the 
coart  palpably  abused  its  discretion  in  grant- 
ing a  new  trial.  Under  the  drcumstances, 
we  do  not  feel  jnstifled  in  so  holding. 

[S,  4]  II.  But  appellant  insists  that  there  Is 
no  substantial  evidence  in  the  record  to  sus- 
tain the  affirmative  defense  pleaded  and 
sought  to  be  established  by  defendant,  and, 
under  the  evidence  adduced,  a  verdict  for  de- 
fendant could  not  stand  ;  that  the  court  should 
have  directed  a  verdict  for  plaintiff;  and 
that  therefore  its  action  in  setting  aside  a 
verdict  in  plaintiff's  favor  should  be  re- 
versed. It  Is  very  ably  and  fordbly  argued 
that  defendant's  evidence  does  nothing  more 
than  create  a  suspidon  of  fraud  on  plaintiff's 
part  And  great  stress  is  laid  upon  the  fact 
that  there  was  no  direct  proof  that  the  old 
January  residence  was  wUlfuUy  destroyed  by 
any  one. 

We  have  carefully  considered  the  argument 
so  advanced,  and  the  authorities  cited  and 
quoted  from  in  support  thereof,  but  we  do 
not  regard  defendant's  evidence  as  constitut- 
ing no  substantial  proof  in  support  of  ita 
affirmative  defense.  Plaintiff's  counsel  evi- 
dently did  not  so  regard  it  at  the  trial,  for 
no  demurrer  was  offered  at  the  dose  of  tlie 
evidence  in  support  of  such  defense,  though 
one  was  interposed  at  the  close  of  all  the 
evidence. 

Undoubtedly  the  great  weight  of  the  evi- 
dence on  the  subject  is  to  the  effect  that  the 
building  was  in  fact  insured  in  an  amount 
grossly  in  excess  of  ita  value.  Indeed,  it  is 
doubtful  if  there  can  be  said  to  be'  any 
competent  evidence  to  dispute  this.  The 
27  acres  of  land,'  together  with  the  old  bouse 
upon  it,  was  doubtless  worth  no  more  than 
Dunaway  paid  for  it,  and  the  evidence  al- 
most condusively  so  shows.  It  Is  safe  to  say 
that  there  was  no  "equity"  above  this,  and 
it  is  extremely  unlikely  that  the  sale  to 
Blockburger  and  plaintUTs  mortgage  were 
bona  fide;  and  the  facts  and  drcumstances 
attending  these  transactions  are  such  as  to 
warrant  the  finding  that  they  were  concdved 
in  fraud. 

At  the  time  of  these  transactions,  plaintiff 
was  a  barber,  though  he  had  formerly  been 
a  carpenter.  He  says  that  he  also  con- 
ducted rooming  houses.  George  Blockburger 
had  been  a  bricklayer,  plasterer,  and  pooi 


Digitized  by 


Google 


Uo.) 


COPEIiAITD  V.  AMERICAN  CENT.  INS.  00. 


826 


rooolt  keeper,  and  was  a  dramsbop  keeper  I 
at  the  time  of  the  trial  below.  Dunaway, 
formerly  a  carpenter,  appears  to  have  been 
a  trader  or  dealer  In  properties  of  one  sort 
or  another.  He  was  shown  to  have  figured 
conspicnonslr  in  other  transactions,  such  as 
that  here  involved.  In  each  instance  the 
Insurance  was  increased  upon  some  old 
building,  to  cover  an  apparent  equity,  which 
froni  the  evidence  appears  not  to  have  been 
real,  and  within  a  short  time  the  building 
was  mysteriously  destroyed  by  fire.  In  one 
of  these  plaintiff  took  a  leading  part  The 
property  (the  Murdock  farm  in  St  Louis 
county)  was  transferred  to  him  in  1908  by 
a  dummy  acting  for  Dunaway,  after  the 
latter,  as  her^  bad  Increased  the  Incum- 
brance thereon  for  a  consideration  (accord- 
ing to  the  papers)  approximately  double  the 
real  value  of  the  land  and  improvements, 
as  shown  by  expert  testimony.  Plaintiff 
daims  to  have  paid  $2,6(X)  in  currency,  and 
a  deed  of  trust  in  the  sum  of  $1,000  held 
by  blm  on  other  property,  for  the  equity. 
The  Insurance  was  accordingly  increased  to 
cover  plaintiff's  equity,  and  shortly  there- 
after the  building  was  mysterloasly  destroy- 
ed by  fire.  Plaintiff  collected  the  insurance 
and  at  once  issued  a  check  to  Dunaway  for 
$1,000.  The  giving  of  this  check  is  attempt- 
ed to  be  explained  by  testimony  to  the  effect 
that  plaintiff  happened  to  meet  Dunaway, 
and  the  latter  happened  to  have  in  his  pocket 
tbe  deed  of  trust  received  from  plalntifl  In 
the  deal,  and  that  plaintiff  repurchased  it 
Though  this  transaction  was  assailed  at  the 
first  trial,  plaintiff  was  here  unable  to  pro- 
duce any  satisfactory  evidence  that  such  a 
deed  of  trust  ever  existed  or  to  locate  the 
property  upon  which  it  was  supposed  to  have 
been  a  lien. 

Plaintiff,  though  a  man  of  business  expe- 
rience, but  having  little,  if  any,  knowledge 
of  real  estate  values  in  the  community  in 
question,  consummated  his  part  of  the  Jan- 
nary  transaction,  having  seen  the  property 
bat  once,  according  to  his  testimony,  with- 
out further  Inquiry  or  advice,  and  at  a 
time  when  Blockburger  had  no  title  thereto, 
lending,  as  he  claims,  $5,000  in  currency, 
the  savings  of  years,  upon  a  third  deed  of 
trust  thereon.  Blockburger,  who  is  said  to 
have  parted  with  $5,000  in  currency  In  pur- 
chasing the  equity,  could  not  tell  whether 
he  bad  visited  the  property  once  or  twice  be- 
fore buying  it  One  Warren,  the  caretaker 
in  charge  of  the  property  for  the  original 
owners,  and  likewise  his  wife,  testified  that 
plaintiff  first  came  to  see  the  property  in 
tbe  latter  part  of  1908,  in  company  with 
Dnnaway,  who  introduced  him  as  "Mr.  Cur- 
tis"; that  plalntifl,  known  as  Curtis,  came 
out  again  on  March  17,  1909,  In  company 
with  Blockburger,  whom  he  introduced  as 
"Mr.  Sturges";  and  that  Blockburger,  or 
Sturges,  as  he  was  known,  then  announced 
that  he  had  bought  the  property,  though  he 
had  never  been  on  It  before. 


It  Is  true  that  real  money  has  not  ceased 
to  be  a  medium  of  exchange,  and  that  men 
often  act  incautiously  and  imprudently ;  but 
the  acts  of  these  parties  and  the  surrounding 
circumstances,  which  speak  louder  than  their 
own  words,  indicate  that  this  was  not  a 
genuine  money  transaction,  but  one  on  paper 
only.  It  has  the  distinctive  earmarks  of 
fraud. 

From  all  the  facts  and  circumstances 
sbown  in  evidence,  we  think  that  a  Jury 
could  well  find  that  the  January  property 
was  willfully  destroyed  as  a  part  and  parcel 
of  an  Extensive  conspiracy  to  defraud.  Cer- 
tain It  Is  that  tbe  positive  evidence  Is  abun- 
dant to  the  effect  that  the  pr(^[)erty  was  In- 
sured In  an  amount  grossly  In  excess  of  its 
actual  value.  And  the  circumstances  sur- 
rounding the  real  estate  transaction,  the 
destruction  of  the  building,  and  plaintiff's 
attempted  disposition  of  tbe  proceeds  of  de- 
fendant's policy,  when  all  elements  thereof 
are  considered,  are  such  as  to  readily  give 
rise  to  the  Inference  that  the  whole  was  an 
iniquitous  scheme  to  obtain  the  proceeds  of 
Insurance  policies,  consummated  by  the  final 
act  of  causing  the  building  to  be  fired,  before 
the  cancellation  of  certain  policies  thereon 
could  become  effective. 

Since  tbe  presumption  is  that  men  are 
bcmest  and  actuated  by  correct  motives^ 
fraud  is  never  presumed.  Neither  will  evi- 
dence which  merely  raises  a  susiddon  of 
fraud  suffice  as  proof  of  the  existence  there- 
of. See  Troll  v.  Spencer,  238  Mo.  loc.  dt.  101, 
102,  141  S.  W.  855,  Ann.  Cas.  1913A,  276; 
Cummlngs  v.  Parker,  250  Mo.  loc.  dt  439, 
440,  157  S.  W.  629;  Troll  v.  St.  Louis,  257 
Mo.  653  et  seq.,  168  8.  W.  167.  However,  It 
is  entirely  legitimate  to  infer  fraud  from 
surrounding  facts  and  drcumstances  which 
point  directly  to  its  existence. 

"Fraud  is  rarely  ever  susceptible  of  positive 
proof,  for  the  obvious  reason  that  it  does  not 
cry  aloud  in  tbe  streets  nor  proclaim. its  iniqui- 
tous purposes  from  the  housetops.  Its  vermicu- 
lations  are  chiefly  traceable  by  covered  tracks 
and  studious  concealments."  Massey  v.  Young, 
73  Mo.  loc.  cit  273,  274;  St  Francois  Mill  Co. 
V.  Sugg,  206  Mo.  loc.  cit  155,  104  S.  W.  45. 

"Fraud,  orl^ating  in  oblique  cunning,  is 
often  deeply  laid  away  and  may  be  got  at  alone 
by  the  keenest  scrutiny,  by  acute  probing,  and 
sometimes  by  the  aid  oi  indirection,  a  weighing 
and  shifting  of  motives,  and,  again,  the  patting 
together  of  trivial  drcumstances  may  lumish 
persuasive  evidence  of  fraud."  State  ex  inf. 
V.  Standard  OU  Co.,  194  Mo.  loc.  dt  154,  155, 
91  S.  W.  1062. 

"Very  slight  drcumstances,  therefore,  may, 
although  apparently  trivial  and  unimportant  of 
themselves,  afford,  when  combined  together,  ir- 
refragable proof  of  fraudulent  intent"  Hopkins 
V.  Sievert,  68  Mo.  201 ;  State  ex  int.  v.  Stand- 
ard Oil  Co.,  supra;   Cummlngs  v.  Parker,  supra. 

[5]  This  Is  a  civil  case,  and  It  Is  not  neces- 
sary that  proof  of  plaintiff's  guilt  be  such 
as  would  be  necessary  to  convict  him  of  a 
crime.  Anything,  by  way  of  legitimate  infer- 
ence frcHu  facts  shown  in  evidence,  which 
satisfies  the  mind  and  consdence  that  the 
acts   charged   were  perpetrated,   and   that 
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plainttff  was  a  participant  therein,  onght  to 
suffice  to  support  the  afBrmatlve  defense 
pleaded.  We  tblnk  tbat  the  case  Is  one  for 
the  Jury. 

The  order  granting  a  new  trial  will  there- 
fore be  afflrmed,  and  the  cause  remanded. 
It  is  so  ordered. 

NORTON!,  J.,  concurs;  REYNOLDS,  P, 
J.,  concurs  In  the  result  and  in  all  said  as 
above,  except  as  to  a  verdict  bj  nine  Jurors. 
His  understanding  is  that,  under  our  C!onsti- 
tution,  a  verdict  in  a  civil  case  by  9  Jurors 
is  Just  as  conclusive  in  the  appellate  cburt  as 
if  by  12.  Nor  does  he  understand  the  opinion 
holds  any  other  way.  But,  to  avoid  any  mis- 
apprehension of  that,  be  desires  to  malce  this 
observation. 


LINDSUBY  V.  PATTERSON  et  ai 
(No.  17283.) 

(Supreme  Court  of  Missoari,  Division  No.  1. 
June  1.  1915.) 

1.  Husband  and  Wmx  4=»90  —  Wife's  Ca- 
pacity TO  CONTBACT. 

Prior  to  the  passage  of  the  Married  Wom- 
an's Act  in  188S)  (Rev.  St  1909,  §  8304),  a 
married  woman's  contract  was  not  abeolntely 
void,  since  covertare  was  a  personal  defense, 
and  only  the  wife  or  her  privies  could  raise  the 
question  of  disability,  and  then  not  after  the 
contract  had  been  performed  on  her  part;  she 
having  become  discovert. 

fKd.  Note.— For  other  cases,  see  Husband  and 
Wup,  Cent  Dig.  {|  310,  362-364;  Dec.  Dig. 
<S=>90.] 

2.  Adoption  ®=»4r— Contbaot— Hdsbard  and 
Wife. 

In  1875  a  married  woman  with  her  bus- 
band  bad  capacity  by  statute  to  adopt  a  minor 
child,  both  in  the  state  of  New  Torlt  and  in  Mis- 
souri. 

I  Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  {  3 ;   Dec.  Dig.  <S=j4.] 

3.  Adoption  0=>6  —  Aobeemknt  to  Adopt  — 
considebation. 

Where  a  married  woman,  in  1875,  domi- 
ciled In  Missouri,  adopted  an  orphan  girl  from 
an  institution  in  New  York,  agreeing  to  adopt, 
rear,  educate,  and  support  the  child,  and  there- 
alter  brought  the  child  to  Mis.souri,  bestowing 
upon  it  her  own  name,  performing  the  agree- 
ment by  educating  and  rearing  her,  never  In- 
forming her  that  she  was  not  her  own  mother, 
which  condition  continued  until  1908,  the  du- 
ties, which  the  child  performed,  due  from  a  lov- 
ing daughter  to  a  generous  mother,  were  suffi- 
cient consideration  to  support  the  contract  of 
adoption. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {  11;    Dea  Dig.  «=>6.] 

4.  Adoption  €=>6— VoiDAsije  Aobskuent  bt 
Wife— Ratification  . 

Where  a  married  woman,  domiciled  in  Mis- 
■onri,  in  1875  in  New  Yorlc  adopted  b^  agree- 
ment with  an  institution  a  young  girl,  and 
thereafter  such  girl  was  taken  into  her  foster 
mother's  family  and  given  her  name,  there  being 
a  mutual  interchange  of  love,  affection,  and  re- 
ciprocal duties  between  them,  a  condition  that 
continued  until  1908,  for  more  than  30  years, 
for  two  of  which,  through  divorce,  the  foster 


mother  was  discovert,  while  the  20  years  of  liet 
second  marriage  were  subsequent  to  the  enact- 
ment of  the  \fissouri  Married  Woman's  Act  of 
1889,  the  mutual  acceptance  and  performance  of 
the  duties  imposed  upon  the  parties  by  the  con- 
tract of  adoption  was  a  ratification  and  confir- 
mation of  such  contract,  even  if  it  were  voidable 
when  made  for  coverture  of  the  foster  mother. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  §  11 ;    Dec.  Dig.  «=»6.] 

6.  Frauds,  Statute  op  iS=»139  —  Adoption 
Agreement— Execution  and  Ratification. 
If  the  contract  of  a  married  woman  to 
ad(^t  a  child  was  invalid  when  made  because 
of  the  statute  of  frauds,  the  performance  by 
the  child  and  her  foster  mother  of  the  reciprocal 
obligations  of  such  contract  for  30  years  execut- 
ed it 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  CJent  Dig.  {{  334-341;  Dec.  Dig.  ^=> 
139.] 

6.  Adoption  $=>6  —  Aoreement  to  Adopt  — 

BBEACR   of   STIPCI.ATION   AS   TO    ReUOIOUB 

Trainino. 

Where,  by  the  contract  of  adoption,  the  fos- 
ter mother  engaged  to  rear  the  child  in  the 
Catholic  faith,  the  fact  that  such  training  was 
not  given  the  child  did  not  invalidate  the  adop- 
tion, causing  the  child  herself  to  forfeit  the  ben- 
efits justly  and  equitably  hers  under  the  plain 
terms  of  the  contract,  since  the  breach  of  the 
stipulation  aa  to  religious  training  was  not  her 
fault 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  |  11;   Dec.  Dig.  «=>6.] 

7.  Adoption  «=>4— Comuon-Law  Rioht. 

At  common  law  any  person  with  contrac- 
tual capacity  could  adopt  a  minor  child  as  his 
or  her  own  son  or  daughter  in  the  same  seuae 
that  he  might  enter  into  any  other  contract, 
for  at  commom  law  two  or  more  parties  compe- 
tent to  contract  might  enter  into  any  agreement 
of  any  nature  that  seemed  desirable  to  them, 
if  not  in  violation  of  mprality  and  good  ooxi- 
science. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  f  3;   Dec.  Dig.  «=>4.] 

8.  Constitdtional  Law  i3=>276  —  Dux  Pso- 
CESs  —  Right  to  Qontract  —  "Pbopebtt 
Right." 

The  right  to  contract  is  a  natural  "proper- 
ty right"  which  cannot  be  taken  from  one  with- 
out diie  process  of  law. 

[Ed.  Note.— For  other  cases,  see  CJonstitntion- 
al  Law,  Cent  Dig.  U  845,  846;  Dec.  Dig.  «=» 
276. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property  Rights.] 

9.  Adoption  iS=>8  —  Statute  PEBiarriNO  — 

NONSXOLUBIVE  CHABAOTBB. 

Where  a  married  woman  adopted  a  child  in 
New  York  in  1875,  thereafter  bringing  such  dii)d 
to  this  state,  the  adoption,  which  was  valid  aa 
a  common-law  agreement,  was  not  invalidated 
by  the  fact  that  she  did  not  join  her  husband 
in  a  deed  of  adoption  and  have  it  acknowledged 
as  required  by  Wag.  St  1872,  c.  28,  I  1,  since 
such  statute  was  not  an  ezdusive  mode  of  pro- 
cedure, prohibiting  adoption  in  any  other  man- 
ner ;  it  merely  prescribing  one  manner. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  U  12-14;    Dec.  Dig.  iS=>8.] 

10.  Adoption  «=»7— By  Wivb— RATiFiOATioir 

BT  Husband. 

Where  a  wife  adopted  a  minor  child  with- 
out the  consent  of  her  husband,  audi  husband's 
permitting  such  child  to  live  with  himself  and 
wife  as  a  member  of  the  family  was  a  ratifica- 
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tion  of  the  contract  of  adoption  by  him  by  his 
acquiescence  and  conduct 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  g§  7-10;   Dec.  Dig.  «=»7.] 

IL  Adoption  «s>16  —  By  Womait  —  Sobsk- 

QCENT  MaBBIAGB. 

Where  a  wife,  adopting  a  child,  thereafter 
became  discovert  by  divorce,  her  remarriage  at 
the  expiration  of  two  years  did  not  invalidate 
the  adoption. 

[Ed.  Note. — Por  other  cases,  see  Adoption, 
Cent  Dig.  i(  27,  28;   Dec.  Dig.  «=16.] 

12.  Adoption  $=>21 — ^Rioht  ot  Iniiebitancb 

raOM  FOBTEB  MOTOEB. 

By  the  laws  of  this  state  an  adopted  child 
is  competent  to  Inherit  from  her  foster  mother 
to  the  same  extent  as  though  such  child  were 
such  foster  mother's  natural  born  child. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {§  35,  36,  38-40 ;   Dec.  Dig.  <3=>21.] 

13.  Wills  <fc=»778— LJABiLmES  o»  Devises— 
Election. 

Where  a  testator  leaves  property  to  a  third 
person,  and  also  leaves  such  third  person's  prop- 
erty to  another,  by  accepting  the  gift  from  the 
testator  to  him,  the  third  person  is  estopped  to 
deny  testator's  devolation  of  his  own  property, 
and  must  follow  the  commands  of  the  will  in 
that  respect  under  the  doctrine  of  election,  which 
is  that  a  person  accepting  a  gift  under  a  will, 
deed,  or  contract  must  also  accept  the  burdens 
imposed  Qiereby,  or  must  reject  the  gift 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {j  2004.  2006,  2010;   Dec.  Dig.  «=>7T8.] 

14.  Wills  <»=>778  —  Election  bt  Devisee 
Hus8ANi>— Statutes. 

Testatrix  and  her  hnsband  lived  in  Con- 
necticut,  owning  property  therdn,  and  in  Mi»- 
soiui.  A  Connecticut  statute  (Gen.  St,  Revi- 
sion 1902,,!  391)  provided  that  a  husband,  upon 
death  of  his  wife,  might  elect  to  take  under  her 
will,  or  might  renounce  such  will  and  take  his 
statutory  share  of  the  eaUte.  Bev.  St  1909,  { 
350,  was  to  the  same  effect  in  Missouri.  The 
husband  elected  to  take  nnder  the  will  in  Con- 
necticut but  thereafter  filed  a  renunciation  of 
inch  will  in  Missouri.  Etid,  that  such  statutes, 
giving  the  husband  an  interest  in  his  wife's  es- 
tate, vested  liim  with  a  property  right  at  the  in- 
stant of  her  death,  and  that  when  she  made  a 
devise  to  another  iiifringing  his  statutory  share 
of  the  estate,  if  he  elected  to  take  tinder  the 
will  the  case  was  proper  for  the  application  of 
the  doctrine  of  election,  and  he  could  not  take 
the  increased  share  given  him  by  the  will  in 
Connecticut  over  his  statutory  share  there,  and 
thereafter  in  Missouri  repudiate  his  election  to 
take  under  the  will  and  receive  his  statutory 
share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SJ  2004,  2006,  2010;    Dec.  Dig.  «=>77a] 

15.  Wills  <s=>778  —  Henunciation  bt  Hdb- 
BAND — WuEBK  Available. 

The  right  of  renunciation  is  only  available 
in  the  proper  tribunal  of  the  testator's  domicile. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2004,  2006,  2010;  Dec.  Dig.  «=>77&] 

Appeal  from  St  Louis  Clrcnlt  Court;  Leo 
8.  Rassleur,  Judge. 

Action  by  C.  Purdy  Undsley  against  Mabel 
Patterson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

The  plalntlfl  brought  this  suit  In  the  cir- 
cuit court  of  the  dty  of  St  Louis,  to  parti- 
tion tbree  several  parcels  of  real  estate,  sit- 
uate therein,  valued  at  about  $200,000.    The 


trial  resulted  In  a  decree  in  favor  of  the  de- 
fendants, and  the  plaintiff  duly  appealed  the 
cause  to  this  court 

The  facts  are  few  and  undisputed,  and 
but  two  legal  propositions  are  presented 
which  go  to  the  heart  of  the  controversy. 
The  plaintiff,  C.  Purdy  Lindsley,  and  Laura 
D.  Lindsley,  deceased,  were  husband  and 
wife,  at  the  time  of  the  latter's  death,  who 
died  seised  In  her  own  right  of  the  lands  in 
controversy,  part  of  which  was  free  from  the 
marital  rights  of  her  husband  and  the  re- 
mainder she  held  as  her  ordinary  separate 
estate.  Mrs.  Undsley  died  July  19,  1908,  tes- 
tate in  the  state  of  Connecticut,  where  she 
and  the  plaintiff  then  lived.  At  the  time  of 
and  for  some  years  prior  to  the  time  of  the 
marriage  of  Laura  D.  Lindsley  to  the  plain- 
tiff, she  was  and  had  been  the  divorced  wife 
of ^  James  L.  Patterson,  of  the  city  of  St 
Louis,  where  he  and  she  resided  for  several 
years.  Upon  her  marriage  to  plaintiff  they 
moved  to  New  Hayen,  Conn.,  where  they  re- 
sided up  to  the  date  of  her  death,  and  he  still 
resides  there.  There  were  no  children  bom 
to  Laura  D.  Lindsley  by  either  of  said  mar- 
riages. In  the  year  1875  or  1876,  while 
Laura  D.  Lindsley  was  the  wife  of  James  L. 
Patterson,  she  went  to  the  city  of  New  York 
and  applied  to  the  authorities  in  charge  of  a 
foundling  institution,  there  located,  for  a 
child,  for  the  purpose  of  adopting  it  She 
was  there  shown  a  Uttle  girl  about  five  years 
of  age,  named  Mabel,  the  principal  defend- 
ant In  this  case.  The  child  had  been  In  that 
Institution  from  infancy,  having  been  left  in 
a  basket  at  the  door  of  the  asylum.  After 
ndmerous  visits  to  the  Institution,  Mrs.  Linds- 
ley was  assured  that  "the  child  was  born  in 
lawful  wedlock  and  was  of  the  best  blood  ia 
New  York."  After  satisfying  herself  regard- 
ing the  child  and  her  ancestry,  Mrs.  Patter- 
son agreed  orally  with  the  officers  of  the  In- 
stitution to  adopt  the  child  and  to  rear  her 
in  the  Catholic  faith.  These  facts  are  amply 
proven  by  the  records  of  Institution,  made  at 
the  time,  the  testimony  of  the  Sister  Superior 
thereof,  and  the  letter  of  Mrs.  Lindsley  set 
forth  In  the  statement  of  the  case  Informing 
Mabel  that  she  was  not  In  fact  her  own  child. 
In  pursuance  to  that  agreement,  she  took  the 
child  to  St  Louis  and  Informed  her  husband 
of  the  agreement,  and  there  she  lived  in 
the  home  of  and  with  Mr.  and  Mrs.  Patter- 
son, as  their  own<child.  They  treated  her  In 
every  respect  as  a  daughter,  and  the  child 
called  them  father  and  mother,  and  she  treat- 
ed them  as  such,  Just  as  any  child  would 
have  done.  Mabel  never  knew  she  was  not 
their  daughter  untU  after  the  death  of  Mrs. 
Lindsley,  which  occurred  In  New  ITaven, 
Conn.  This  fact  was  conveyed  to  Mabel  by  a 
letter  written  by  Mrs.  Lindsley  to  her  some 
time  prior  to  the  former's  departure  for 
Europe  on  a  pleasure  trip,  but  not  delivered 
to  Mabel  until  after  the  death  of  Mrs.  Llnds- 
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ley,  several  years  later.    Said  letter  was  as 
follows: 

"To  be  given  to  Miss  Mabel  Patterson  if  she 
outlives  ber  mother  IJaura  D.  Lindsley.  June 
21gt,  1897,  87  Earn  street  My  Dear  Little  Ma- 
bel, When  you  read  this  it  will  be  like  a  voice 
from  the  grave — as  I  shall  be  dead — and  you 
will  know  that  you  are  not  really  my  daughter ; 
but  dear  child  I  could  not  have  loved  you  more 
had  you  been  my  own  daughter  in  flesh — as  you 
are  li  love — 

"You  came  into  my  life  when  it  was  so  empty 
of  love  or  anything  to  make  me  good  or  pure— < 
your  little  arms  have  often  proved  stronger  than 
iron  chains  to  keep  me  from  desperation ;  my 
deep  love  and  devotion  has  never  weakened  that 
I  felt  for  yon— little  helpless  baby— from  almost 
tbe  first  day  I  saw  you  (Sept  '75)  fearing  some 
one  might  tell  you  the  truth,  and  you  love  me 
less — after  my  divorce  from  Mr.  Patterson  I  felt 
I  bad  perhaps  done  wrong  not  to  tell  you  tbe 
tmth,  the  relief  to  you  of  knowing  you  were  not 
his  child  might  have  been  great— but  I  had  not 
Uie  courage — I  don't  know  your  true  name — 'Sis- 
ter Irene  of  the  Foundling  Asylum,  in  New 
York  would  not  tell  me— but  by  her  letters  in 
the  Safe  Deposit  Box  you  will  see  your  parents 
were  married— and  she  assured  me  you  were  of 
the  best  blood  in  New  York  State— I  have  left 
you  in  my  'Will'  as  you  were  in  my  heart  my 
dearly  beloved  and  only  child— left  yon  such  a 
share  in  my '  estate — enjoy  the  benefits  little 
daughter — for  Grandma  Hunt  from  whom  it  all 
came  approved  ot  you  and  my  taking  you  into 
my  heart  and  home.  She  did  the  same  thing 
onoe. 

"Think  of  me  as  yonr  Mothw  dear  child,  for 
as  such  I  loved,  guarded  and  cherished  you— If 
from  beyond  the  grave  spirits  can  continue  their 
protection  over  those  they  love — I  shall  often  be 
near  you.  Be  to  my  mother  a  daughter  and 
granddaughter  in  one.  Can  you  not  remain 
with  her  giving  her  the  care  I  should  have  done 
— You  have  sufficient  income  dear  for  all  your 
wants.  I  should  have  written  this  years  ago — 
and  now  upon  the  eve  of  my  departure  for  Eu- 
rope I  feel  I  must  not  delay — one  never  knoWs 
what  may  happen  during  such  a  trip.  There  is 
nothing  I  can  say  to  comfort  you — or  guide  you 
through  life.  You  have  been  my  comfort  and 
joy  during  dark  and  dreary  days ;  may  God 
bless  you  my  dear  little  daughter— giving  you  a 
bright  and  happy  life,  and  at  its  end  I  hope  to 
see  you— 

"Your  loving  mother,  laura  D.  lindsley." 

There  is  no  evidence  preserved  In  this 
record  which  tends  to  show  that  James  L, 
and  Laura  D.  Patterson,  his  wife,  ever  form- 
ally adopted  Mabel  Patterson  as  their  child, 
as  provided  for  by  tbe  statutes  of  this  state. 
After  the  marriage  of  Mrs.  Patterson  to  C. 
Purdy  Lindsley,  the  plalntifF  Mabel  continued 
to  live  with  them  as  she  bad  formerly  done 
with  Mr.  and  Mrs.  Patterson,  and  with  Mrs. 
Patterson  after  her  divorce  .from  bim,  and  at 
all  times  they  treated  each  other  as  moth- 
er and  daughter.  At  the  time  of  the  death  of 
Mrs.  Lindsley  she  owned  some  real  estate  tn 
New  Haven,  worth  about  ^,000,  her  home- 
stead, and  about  $5,000  in  xaobey,  notes,  etc., 
besides  household  goods  and  kitchen  furni- 
ture, as  well  as  some  Jewelry,  heirlooms,  etc., 
the  value  of  wliich  is  not  shown.  The  dev- 
isees mentioned  in  the  will  were  her  broth- 
ers and  sisters  and  their  children,  husband, 
the  plaintiff,  and  Mabel  Patterson,  the  al- 
leged adopted  daughter. 


The  will  of  Mr&  lindsley,  formal  parts 
omitted,  was  as  follows: 

"I,  Laura  D.  Lindsley,  of  New  Haven,  Con- 
necticut, make  this,  my  last  will,  as  follows: 

"£1rst  I  give  and  bequeath  to  my  sister,  Mar- 
garet Stevenson,  my  cameo  set  ot  brooch  and 
earrings  and  my  gold  rimmed  lorgnettes ;  to  my 
sister,  Kate  A.  D.  Kershaw,  my  square  diamond 
and  my  ruby  ring  and  my  gold  lorgnettes,  set 
with  diamonds ;  to  my  niece,  Margarite  Steven- 
son, my  old  pearl  set,  consisting  of  necklace, 
with  cross,  brooch  and  earrings;  to  my  niecev 
Madeleine  Kershaw,  my  brooch  in  shape  of 
crown  and  sceptre,  set  in  diamonds,  rubies, 
pearls,  etc. 

"Second.  I  give  and  bequeath  to  my  husband, 
O.  Purdy  Lindsley,  all  my  furniture,  not  specifi- 
cally given  elsewhere  in  the  will,  together  with 
all  furnishings,  books  and  pictures,  not  other- 
wise disposed  oif  herein,  and  all  my  silver  except 
that  hereinafter  given  to  Mabel  Patterson,  also 
my  large  solitaire  diamond  ring. 

"Third.  I  give  and  bequeath  to  the  girl,  call- 
ed Mabel  Patterson,  whom  I  have  always  treat- 
ed as  my  daughter,  the  mahogany  bedroom  set 
in  her  room  in  the  bouse.  No.  37  Elm  street. 
New  Haven,  and  such  other  pieces  of  furniture 
and  such  pictures  in  said  house,  as  she  may  se- 
lect; also  all  my  silver  marked  M.  L.  D.,  to- 
gether with  all  my  furs,  wearing  apparel  and 
laces,  my  solitaire  diamond  earrings  and  pin, 
my  lorgnettes,  set  with  amethyst,  and  chain,  set 
with  amethyst  and  jade,  my  long  coral  chain  ot 
beads,  my  sapphire  and  diamond  ring,  my  pearl 
and  diamond  earrings,  together  with  all  my  otli- 
er  jewelry,  not  specifically  given  elsewhere  in 
this  will,  and  all  my  personal  effects.  It  is  my 
wish  that  said  Mabel  give  to  my  cousin,  Mary 
Agnes  Cleveland,  a  piece  of  my  jewelry,  and  to 
my  cousin,  Margaret  D.  Turner,  also,  a  piece 
of  my  jewelry,  as  a  souvenir;  each  piece  to  bs 
selected  by  said  Mabel. 

"Fourth.  I  give,  devise  and  bequeath  to  my 
husband,  0.  Pordy  Lindsley,  all  the  rest  of  my 
estate,  of  whatever  nature  and  wherever  situat- 
ed, to  have  and  to  hold  the  same,  in  trust,  how- 
ever, as  follows:  I  will  and  direct  that  fif^- 
seven  per  cent,  of  the  net  income  thereof  be 
paid  over  to  said  Mabel  Patterson,  in  quarterly 
payments,  so  long  as  she  shall  live;  and  the 
other  forty-three  per  cent  of  the  net  income 
thereof,  I  give  and  bequeath  to  my  said  hus- 
band, the  same  to  be  paid  quarterly,  during  his 
life,  or,  should  he  remarry,  then  only  so  long 
as  he  shall  remain  unmarried.  The  reason  I 
make  this  discrimination  in  tbe  amounts  given 
to  my  said  husband  and  said  Mabel,  is  that 
my  said  husband  will,  upon  the  death  of  his 
mother,  receive  his  portion  of  his  father's  es- 
tate, and  he  will  thereby  be  put  more  nearly 
upon  an  equality  with  said  Mabel.  In  case  my 
said  husband  shall  die  or  marry  again,  before 
the  death  of  said  Mabel,  then  said  trust  as  to 
bim  shall  cease,  and  I  give  and  bequeath  tb« 
forty-three  per  cent  of  the  net  income  herein- 
before given  to  him,  to  said  Mabel,  during  ber 
life,  so  that  she  shall  then  have  all  of  said  net 
income  so  long  as  she  shall  live. 

"If  said  Mabel  shaU  die  before  my  said  hus- 
band, or  before  his  remarriage,  as  tbe  case  may 
be,  then  I  give  and  bequeaui  the  fifty-seven 
per  cent  of  the  net  income  hereinbefore  given  to 
her,  to  my  sister,  Kate  A.  D.  Kershaw,  so  long 
as  my  said  husband  diall  live,  or  remain  un- 
married, as  the  case  may  be;  or  if  she  shall 
have  died  before  said  Mabel,  then  I  give  and 
bequeath  said  income,  wluch  would  have  gone 
to  ber  if  living,  to  ber  child  or  children,  share 
and  share  alike,  if  more  than  one. 

"Fifth.  Upon  tbe  termination  of  said  trust, 
I  give,  devise  and  bequeath,  all  of  my  said  es- 
tate, hereinbefore  given  in  trust  to  my  sisters 
Kate  A.  D.  Kershaw  and  Margaret  D.  Steven- 
■on,  absolutely  and  forever,  aa  follows:   Fifty- 
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five  per  cent,  to  said  Elate  and  forty-five  per 
cent,  to  said  Margaret.  If  either  of  them  shall 
die  before  the  termination  of  aaid  tmtit,  then  I 

five,  devise  and  bequeath  the  ihare  which  would 
ave  gone  to  her,  if  living,  to  her  child  or  cliil- 
dreti,  share  and  share  alike,  if  more  than  one, 
absolutely  and   forever. 

"Sixth.  I  appoint  my  aaid  husband,  O.  Purdy 
Lindsley,  and  Fred  G.  Ziebig,  of  St  Louis, 
Missouri,  the  esecutors  of  this  will. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  at  said  New  Haven,  this  4th 
day  of  December,  1906. 

"Laura    D.    Lindsley.    [Seal.]" 

This  will  was  duly  probated  in  the  state 
of  Connecticut,  and  a  copy  of  the  same,  with 
a  certificate  of  the  probation,  was  duly  filed 
In  tbe  office  of  the  probate  court  of  the  city 
of  St.  Louis,  Mo.,  as  required  by  the  statutes 
of  tills  state.  The  plaintiff  qualified  as  exec- 
utor of  the  will  under  the  laws  of  Connecti- 
cut, and  Fred  G.  Ziebig,  as  such  under  the 
laws  of  this  state.  The  plaintiff  also  accept- 
ed tlie  trust  intrusted  to  blm  by  the  terms 
of  the  will. 

The  laws  of  Connecticut  regarding  the 
matters  here  Involved  were  introduced  in 
evidence,  which  read  as  follows: 

"Snrvivor's  property  rights  when  married  on 
or  after  April  20,  1877.  On  the  death  of  a 
husband  or  wife  married  on  or  after  the  twen- 
tieth of  April,  1877.  the  survivor,  except  in 
cases  mentioned  in  tne  proviso  to  uls  section, 
shall  be  entitled  to  the  use,  for  life,  of  one- 
third  in  value  of  all  the  property,  real  and 
personal,  legally  or  equitably  owned  by  the 
other  at  the  time  of  his  or  her  death,  after  the 
payment  of  all  debts  and  charges  against  the 
estate;  such  third  to  be  set  out  by  distributors 
appointed  by  the  court  of  probate,  in  any  prop- 
erty, real  or  personal  or  both,  according  to  the 
judgment  of  such  distributors.  The  ri^ht  to 
such  third  shall  not  be  defeated  by  any  disposi- 
tion of  the  property,  by  will,  to  other  parties; 
but  where  there  is  no  will,  the  survivor  shall 
take  such  third  absolutely,  and  if  there  are  no 
children  of  the  decedent  or  representatives  of 
children,  the  survivor  shall  take  all  of  the  es- 
tate of  the  decedent  absolutely  to  the  extent 
of  two  thousand  dollars,  and  one-half  abso- 
lutely of  the  remainder  of  said  estate.  Where 
the  husband  has,  by  will,  devised  or  bequeathed 
a  portion  of  liis  property  to  his  surviving  wife, 
or  where  the  wife,  by  will,  has  devised  or  be- 
queathed a  portion  of  her  property  to  her  sur- 
viving husband,  such  provision  shall  be  taken  to 
be  in  lieu  of  the  share  herein  provided  for,  un- 
less the  contrary  'shall  be  expressly  stated  in  the 
will,  or  shall  clearly  appear  therein ;  but  in  any 
sucli  case  the  party  shall  have  his  or  her  elec- 
tion whether  to  accept  the  provisions  of  such 
will  or  take  such  statutory  share,  and  such  elec- 
tion shall  be  made  in  writing  signed  by  the 
party  entitled  to  make  the  same,  and  lodged 
with  the  court  of  probate,  before  which  such 
estate  is  in  settlement,  within  two  months  after 
the  expiration  of  the  time  limited  for  the  ex- 
liibitioa  of  claims  against  said  estate;  and  if 
not  so  made  such  jierson  shall  be  taken  to  have 
accepted  the  provisions  of  the  will,  and  shall  be 
debarred  of  said  statutory  share.  The  wife 
■hall,  also,  when,  in  the  opinion  of  the  court  of 
probate,  it  is  necessary,  be  allowed  a  reasonable 
(tnn  from  the  estate  of  the  husband,  for  her 
rapport  and  for  the  support  of  her  family  during 
the  settlement  of  his  estate;  but  in  that  case 
•he  shall  not  take  her  statutory  share  till  after 
the  expiration  of  the  time  for  which  such  al- 
lowance is  made;  provided  always,  that  the 
provisions  of  this  section  with  regard  to  the 
statutory   stmre  of   the  surviving  husband  or 


wife  in  the  property  of  the  other  shall  not  ap- 
ply to  any  case  where,  by  written  contract  made 
before  or  after  marriage,  eitlier  party  lias  re- 
ceived from  the  other  what  was  intended  as  a 
provision  in  lieu  of  such  statutory  share.  Nor 
shall  either  party  be  entitled  to  such  statutory 
share  who,  without  sufficient  cause,  had  aban- 
doned the  other,  and  had  c<Mitinned  such  aban- 
donment to  the  time  of  the  other's  death." 

The  plaintlfr  accepted  the  proTlsions  of  the 
will  as  regards  the  property  situate  in  the 
state  of  Connecticut  and  administered  the 
estate  there  located  according  to  the  laws 
thereof,  and  he  acc^ted  and  has  and  is  now 
enjoying  the  bequests  given  to  him  by  the 
will,  and  has  disbursed  the  other  bequests 
which  were  given  to  other  devisees  by  the 
will;  but  as  regards  the  property,  located  in 
the  state  of  Missouri  he  formally  renounced 
the  will  and  elected  to  take  one-half  of  his 
wife's  real  estate  absolutely  in  fee,  as  pro- 
vided by  section  350,  R.  S.  1909  of  Missouri. 
This  renunciation  and  election  was  timely 
and  properly  executed,  and  filed  in  the  office 
of  the  probate  court  in  the  city  of  St.  Lioula, 
Mo.  But  prior  to  renouncing  the  will  he  col- 
lected about  $6,000,  net  rents  from  the  Mis- 
souri real  estate  and  paid  out  of  the  same 
some  debts  against  the  estate  in  Connecti- 
cut, and  appropriated  about  $4,600  thereof  to 
his  own  use,  as  his  43  pei  cent,  of  the  income 
thereof,  bequeathed  by  the  will. 

George  W.  Lubke  and  George  W.  Lubke, 
Jr.,  both  of  St  Louis,  for  appellant  A,  H. 
Robbins  and  Lehmann  i&  Lehmann,  all  of 
St  Louis,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  L  As  previoudy  stated,  there  are 
but  two  of  the  many  legal  propositions  pre- 
sented by  this  record  which  need  be  consid- 
ered. Those  propositions  are:  First,  was 
Mabel  legally  adopted  as  a  child  by  Laura 
D.  Patterson  according  to  the  principles  of 
the  common  law;  and,  second,  can  the  plain- 
tiff, after  accepting  the  bequests  given  to  him 
by  the  will  regarding  the  Connecticut  proper- 
ty, renounce  the  same  as  regards  the  prop- 
erty situate  In  this  state  and  elect,  under  our 
statutes,  to  take  one-half  of  the  real  property 
absolutely  in  fee? 

[1]  But,  preliminary  to  taking  up  these 
propositions,  it  may  not  be  out  of  place  to 
state  that  even  prior  to  the  passage  of  the 
Married  Woman's  Act  enacted  in  1889,  now 
section  8304,  R.  S.  1909,  a  married  woman's 
contract  was  not  absolutely  void,  as  has  been 
repeatedly  held  by  this  and  other  courts  of 
the  country.  The  rulings  are  uniform  to  the 
effect  that  coverture  is  a  personal  defense 
and  only  the  married  woman  or  her  privies 
can  raise  the  question  of  her  disability,  and 
even  then,  not  after  the  contract  has  been 
performed  on  her  part  and  she  having  be- 
come discovert  Walier  T.  Owen,  79  Ma 
563;  Price  v.  Hart,  29  Mo.  171 ;  Dickson  v. 
Kempinsky,  96  Mo.  262,  9  S.  W.  618;  Crumb- 
ier V.  Searcey,  46  Ala.  828;  Dudley  t.  Wit- 
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ter,  61  Ala.  456 ;  Gardner  v.  Barnett,  36  Ark. 
476;  Bennett  v.  Mattlagly,  110  Ind.  197,  10 
N.  £.  299,  11  N.  VS.  792;  Mansley  T.  Smith,  6 
PhUa.  (Pa.)  223. 

[2]  In  1875  a  married  woman  with  her  hus- 
band bad  the  capacity  to  adopt  a  minor  ctilld, 
both  in  New  Yoric,  where  the  promise  in  this 
case  was  made,  and  in  Missouri,  where  the 
promise  was  performed.  Section  2,  R.  S. 
(N.  Y.)  1875,  p.  165 ;  section  2,  Wagner's  Stat- 
utes (Mo.)  1875,  c.  26. 

[S,  4]'  Returning  to  the  first  proposition  be- 
fore stated:  The  agreement  entered  into  in 
1875  between  Mrs.  Patterson  and  the  Sister 
Superior  of  the  foundling  institution  before 
mentioned,  whereby  the  former  was  to  adopt, 
rear,  educate,  and  support  Mabel,  as  her 
child,  and  take  her  home  with  her  and  rear 
her  in  the  Catholic  faith,  followed  up  by  Mrs. 
Patterson  bringing  Mabel  to  tills  state,  be- 
stowing upon  her  the  name  of  "Mabel  Patter- 
son," teaching  her  to  call  her  mother  and  she 
believing  Mrs.  Patterson  was  her  mother, 
educating  her,  treating  her  as  a  child  or 
daughter,  and  never  informing  her  to  the 
contrary  until  after  her  death,  by  the  letter 
of  July  2,  1892,  taking  her  into  her  home, 
maintaining  and  supporting  her  from  a  mere 
child  until  the  death  of  Mrs.  Lindsley  (n€e 
Patterson)  in  1908,  thirty-odd  years  (2  of 
which  were  while  she  was  discovert,  which 
was  between  the  date  of  her  divorcement 
from  Mr.  Patterson  in  1890  and  her  marriage 
to  Mr.  Lindsley,  and  for  about  20  years  there- 
after, which  was  subsequent  to  the  enactment 
of  the  Married  Woman's  Act  of  1889.  There- 
after she  was  competent  under  said  act  to 
contract  as  a  feme  sole),  aU  of  which,  taken 
in  connection  with  the  further  fact  that  Ma- 
bel, during  all  of  these  years,  in  return  for 
the  beneficences  bestowed  upon  her  by  Mrs. 
Lindsley,  gladly  and  willingly  performed  all 
of  the  duties  which  were  due  from  a  loving 
and  devoted  daughter  to  a  loving  and  gener- 
ous mother,  under  the  great  weight  of  au- 
thority not  only  constituted  sufficient  consid- 
eration to  support  the  contract  of  adoption 
before  mentioned,  but  also  to  confirm  and  rat- 
ify that  contract,  even  thou^  it  be  conceded 
that  it  was  voidable  on  her  part  when  en- 
tered into  with  the  Sister  Superior.  In  oth- 
er words,  should  it  be  conceded  that  the  orig- 
inal contract  of  adoption  was  voidable  or 
even  void,  because  of  the  coverture  of  Mrs. 
Patterson  and  because  of  the  statutes  of 
frauds,  the  contract  not  having  been  reduced 
to  writing  and  signed  by  the  parties  sought 
to  be  charged  thereby,  yet  under  the  undis- 
puted facts  of  this  case,  for  a  period  of  about 
two  years,  between  the  dates  of  Mrs.  Patter- 
son's divorcement  from  her  former  husband 
and  her  marriage  to  Mr.  Lindsley,  the  plain- 
till  in  this  case,  she  was  discovert,  and  under 
section  6864,  R.  S.  1889,  now  secUou  8304,  R. 
S.  1909,  during  a  period  of  five  or  six  years 
more  (both  periods  being  within  the  period  of 


.Mabel's  minority)  she  was  capable  of  con- 
tract as  a  feme  sole;  and  for  a  further  pe- 
riod of  about  fourteen  years,  that  is,  from 
and  after  Mal>el  became  of  age,  down  to  the 
date  of  Mrs.  Lindsley's  death,  in  1908,  when 
both  were  capable  ot  contracting,  the  same 
sweet,  filial  relations  existed  between  them 
that  characterized  their  relations  during  the 
minority  of  the  diild. 

[5]  In  my  opinion.  If  there  ever  was  a  case 
where  the  undisputed  evidence  shows  that 
an  oral  contract  had  ever  been  entered  into 
between  two  parties  for  the  benefit  of  anoth- 
er, and  that  (even  if  Invalid  at  the  time  it 
was  made  because  of  the  statute  of  frauds 
and  the  coverture  of  one  of  the  parties)  it 
had  subsequently  been  executed  and  con- 
firmed, that  is,  ratified  by  the  conduct,  words, 
and  writings  of  the  parties,  this  is  that  con- 
tract 

[6]  If  Mabel  was  reared  outside  of  the 
Catholic  faith,  that  was  not  her  fault,  and 
the  law  should  not  declare  forfeited  the  bene- 
fits she  otherwise  would  have  been  justly  and 
equitably  entitled  to  under  the  plain  terms 
of  the  contract 

The  entry  into  the  contract  of  adoption,  its 
performance,  execution,  or  ratification,  and 
its  consideration  in  connectlcMi  with  the  stat- 
utes of  frauds,  are  so  interwoven  and  closely 
related  I  deemed  it  wise  to  discuss  all  of 
them  together,  and  for  like  reasons  I  wUl 
cite  the  authorities  and  discuss  the  law  ap- 
plicable thereto  in  their  ooliectlve  tiearings 
with  each  other. 

I  suppose  that  under  the  facts  and  circum- 
stances of  this  case,  considered  in  connection 
with  the  letter  of  Mrs.  Lindsley  to  Mabel, 
dated  June  21,  1897,  informing  the  latter  that 
she  was  not  the  real  child  of  the  former, 
taken  in  connection  with  the  terms  of  the 
will,  etc.,  no  unbiased,  disinterested,  and 
fair-minded  man  would  have  the  temerity  to 
contend  for  a  moment  that  the  contract  of 
adoption  was  not  valid;  that  the  contract 
was  not  lawfully  ratified ;  that  the  consider- 
ation thereof  was  not  sufilcient  to  support  it; 
that  the  contract  had  not  been  fully  and  com- 
pletely executed;  and  that  said  executioa 
thereof  did  not  remove  it  from  the  operation 
ot  the  statutes  of  frauds,  if  it  ever  applied. 
If  so,  then  I  am  fully  satisfied  that  such  per 
son  entertains  views  of  the  law  applicable  to 
such  case  diametrically  opposed  to  those  ex- 
pressed by  courts  of  last  res<wt  in  the  best- 
considered  cases. 

All  of  the  elements  of  this  case,  save  tliat 
of  the  ratification  of  the  contract,  received 
careful  consideration  In  the  case  of  Lynn  v. 
Hockaday,  162  Mo.  Ill,  61  S.  W.  885,  85  Am. 
St  Rep.  480.  On  pages  125,  126,  and  127  of 
162  Mo.,  on  pages  888  and  889  of  61  S.  W. 
(85  Am.  St  Rep.  480),  this  court,  in  speaking 
through  Valllant,  J.,  said: 

"The  main  atgument  in  resistance  to  tiic 
claim  of  adoption  i*  that  the  agreemeDt  relied 
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on  is  within  the  statute  of  frainis,  and,  there 
being  no  deed  of  adoption,  the  claim  fails.  The 
agreement  is  not,  strictly  speaking,  within  the 
statute  of  frauds ;  that  is,  it  is  not  embraced 
within  the  provisions  of  the  ancient  statute  of 
frauds.  Brown  on  Stat.  Frauds,  i|  275-276a; 
Rodgers  on  Domestic  Bel.  {  450.  Yet  it  bears 
a  resemblance  to  cases  within  that  statute, 
for  the  reason  that  the  statute  authorizing  the 
adopting  of  a  cliild  provides  that  it  may  be  done 
by  deed  in  writing,  and  indicates  no  other  meth- 
od. And  as  there  was  no  common-law  adoption 
(to  which  I  do  not  agree  for  reasons  to  be  pres- 
ently stated),  the  argument  is  that  it  must  be 
dono  as  the  statute  requires,  or  it  cannot  be 
done  at  alL  But,  since  the  statute  has  made  the 
adoption  of  a  child  lawful,  the  law,  for  the 
same  reasons  that  it  sometimes  enforces  oral 
oontiacts  affecting  real  estate,  will  not  allow 
the  mere  failure  of  one  party  to  do  his  duty  to 
work  an  irreparable  wrong  to  one  who  has 
fully  performed  his  part.  This  court,  for  that 
reason,  hea  not  <»ly  held  an  oral  contract  for 
adoptioB  valid,  but  has  also  required  fulfill- 
ment of  a  collateral  agreement  of  the  adopting 
parent,  to  leave  the  adopted  child  his  estate  at 
his  death.  .Shaitey  v.  McDermott,  91  Mo.  647, 
4  S.  W.  107,  60  Am.  Rep.  270. 

"Under  the  evidence  in  this  case,  we  cannot 
shut  out  from  our  minds  the  conviction  that 
Mr.  and  Mrs.  Lynn  both  agreed  with  the  grand- 
mother to  adopt  this  child,  that  on  the  faith  of 
that  agreement  the  child  was  given  to  them, 
and  thus  the  agreement  was  performed  on  the 
part  of  the  grandmother,  and  that  it  has  been 
ruUy  performed  on  the  part  of  both  the  adopting 
parents,  and  the  adopted  child,  save  only  the 
deed  has  not  been  executed,  and  that  was 
through  no  fault  of  the  chiid's.  The  life  of  that 
whole  family  in  reference  to  this  child,  from  the 
time  she  was  first  taken  into  it  until  the  death 
of  Mr.  Lynn,  would  have  to  be  construed  to  be 
a  deception  and  a  fraud,  if  we  would  give  to  it 
the  eOect  that  respondents  claim  for  it.  It  is 
argued  that  her  relatives  were  poor,  and  that 
she  has  had,  in  the  family  of  Mr.  Lynn,  a  better 
home  and  more  refined  rearing  than  she  would 
have  had  if  he  had  not  taken  her.  That  may  be ; 
but  it  does  not  follow  as  a  legal  conclusion  that 
the  reward  was  all  on  her  side,  or  even  that 
it  was  her  gain  at  all.  That  she  took  the  place 
of  an  only  daughter  in  the  lives  of  Mr.  and 
Mrs.  Lynn  and  performed  her  part  as  such  is 
the  cold  fact  which  the  law  regards  as  sufficient 
consideration  to  support  the  contract.  How 
much  she  added  to  their  happiness  the  law  does 
not  undertake  to  estimate.  What  her  life  would 
have  been  if  it  had  been  left  to  flow  on  in  the 
channel  that  nature  had  given  her,  whether 
happier  and  better  or  the  contrary,  no  one  can 
tell.  But  the  evidence  shows  that  by  no  will 
of  hers,  and  not  primarily  for  her  pleasure,  she 
was  taken  away  from  her  own  relatives  and 
was  as  completely  deprived  of  the  affection  that 
comes  from  natural  family  ties  as  if  nature  had 
provided  her  none.  Who  can  estimate  the  value 
of  that  of  which  she  was  deprived?  •  •  • 
Taken  at  an  age  when  she  was  too  young  to 
know  who  she  was,  advantage  was  taken  of  her 
very  helplessness  in  that  respect,  her  mind  was 
obocured  to  the  truth  and  forced  to  believe  in 
the  fictitious  condition.  She  was  taken  posses- 
sion of,  mind  and  body,  and  molded  as  her 
adopted  parents  desired.  Like  the  bud  that  has 
been  cut  from  its  natural  stem  and  grafted  into 
a  foreign  tree,  she  grew  into  the  family  and 
became  a  part  of  its  very  life.  Everything 
that  adoption  contemplates  was  accomplished. 
It  became  a  contract  fully  performed  on  her 
part,  and  the  statnte  of  frauds  cannot  be  in- 
voked to  her  injury." 

It  woald  be  exceedingly  difficult  to  find  a 
case  whlcb  ao  perfectly  fitss  the  facts  of  this 
ease  and  bo  Justly  and  equitably  applies  the 


rules  of  law  thereto  as  does  tbe  case  just 
mentioned. 

As  previously  indicated  by  a  parenthetic 
clause  inserted  in  tbe  quotation  from  Judge 
ValUant's  opinlcm  in  tbe  Lynn  Case,  I  wish 
to  state  that  if  I  correctly  understand  my 
late  learned  colleague  regarding  the  state- 
ment that,  "And  as  there  was  no  common- 
law  adoption"  to  mean  that  the  common  law 
did  not  authorize'  or  permit  an  oral  adoption 
of  a  minor  chUd,  then  I  wish,  with  due 
deference  to  all,  to  vigorously  dissent  there- 
from. 

[7]  It  Is  elementary  that,  under  the  com- 
mon law,  any  two  or  more  parties  who  were 
competent  to  contract  could  enter  into  any 
agreement  or  contract  under  the  sun  that 
they  might  conceive  in  their  minds,  if  not 
in  violation  of  morality  and  good  conscience. 
So  under  that  broad  unshackled  right  I  as- 
sert that  any  person  who  was  capable  of  con- 
tracting could,  at  common  law,  adopt  a  minor 
child  as  his  or  her  own  son  or  daughter,  in 
the  same  sense  that  he  might  enter  info  any 
other  contract  Olearly  there  was  nothing 
inuuoral  or  unconscionable  in  such  a  contract; 
but,  upon  the  other  hand,  such  a  contract  is 
one  of  the  most  moral  and  sacred  known  to 
the  heart  and  mind  of  man,  outside  of  the 
holy  bonds  of  matrimony. 

[I]  One  of  the  earliest  principles  of  law 
the  student  Is  impressed  with  in  beginning 
the  study  of  law  is  the  natural  right  to  con- 
tract. That  right,  according  to  all  of  the  au- 
thorities, is  a  property  right,  and  a  person 
cannot  be  deprived  thereof  without  due 
process  of  law.  That  sacred  and  property 
right  is  un  trammeled  except  as  stated  regard- 
ing Immoral  matters  and  some  other  sub- 
jects as  the  lawmaking  powers  have  in  their 
wisdom  deemed  of  sufiicient  public  Impor- 
tance, on  account  of  fraud  and  deception  at- 
tending their  execution,  to  have  them  reduced 
to  writing,  etc.  What  is  there  said  by  Judge 
Valliant  is  so  beautifully  expressed  and  so 
wise  and  justly  applied,  it  would  be  useless 
for  me  to  undertake  to  add  anything  of 
substance  or  form  thereto. 

[I]  It  has  been  suggested.  In  this  connec- 
tion, that  Mrs.  Patterson  could  not  adopt 
Mabel  without  having  joined  her  husband  In 
the  deed  of  adoption,  and  having  acknowl- 
edged it  as  required  by  section)  1,  c.  28,  p. 
266,  Wagner's  Statutes,  1872.  That  statute 
reads  as  follows: 

"1.  If  any  person  in  this  state  shall  desire 
to  adopt  any  child  or  children,  as  his  or  her 
.heir  or  devisee,  it  shall  be  lawful  for  such 
person  to  do  the  same  by  deed,  which  deed 
shall  be  executed,  acknowledged,  and  recorded 
in  the  county  of  the  residence  of  the  person 
executing  the  same,  as  In  the  caae  of  convey- 
ance of  real  estate. 

This  statute  only  authorizes  tbe  husband 
and  wife  to  adopt  a  child  or  children  in  tbe 
manner  and  form  therein  stated,  but  It  does 
not  prevent  them  or  either  of  them  from 
adopting  a  child  or  children  in  any  other  law- 
ful manner. 
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[10,11]  Mrs.  Patterson,  as  previously 
shown,  had  entered  into  the  oral  contract  at 
adoption,  during  her  marriage  to  Mr.  Pat- 
terson, all  of  which  was  known  to  him,  and 
by  his  acquiescence  and  conduct  he  must  have 
ratified  that  adoption ;  but,  be  that  as  it  may, 
after  she  was  divorced  from  Mr.  Patterson, 
and  for  two  years  before  she  married  Mr. 
Iilndsley,  she,  by  words,  letters,  and  conduct, 
as  previously  stated,  fully '  ratified  said  con- 
tract of  adoption,  and  thereby  established  the 
status  of  mother  and  child  between  hersdf 
and  Mabel,  and  her  sufaseguent  marriage  to 
Mr.  Lindsley  did  not  in  any  manner  disturb 
or  change  that  relation.  Brown  v.  Bennett, 
T6  Pa.  420;  Walker  v.  Owen,  79  Mo.  563; 
Withers  v.  Railway  Co.,  122  Mo.  App.  282,  99 
S.  W.  34;  Grispen  v.  Hannavan,  50  Mo.  418; 
Womach  V.  aty,  201  Mo.  467,  100  S.  W.  448, 
10  L.  R.  A.  (N.  8.)  140;  Sharkey  v.  McDer- 
mott,  91  Mo.  647,  loc.  dt  658,  4  S.  W.  107, 
60  Am.  Rep.  270. 

[12]  We  are  theref<n«  dearly  of  the  opin- 
ion that  Mabel  Patterson  was  the  lawfully 
adopted  child  of  Mrs.  Lindsley,  and  that 
under  the  laws  of  this  state'  she  was  and  is 
competent  to  inherit  real,  personal,  and  mix- 
ed property  from  Mrs.  Lindsley  in  the  same 
manner  and  to  the  same  extent  as  though  she 
had  been  her  natural  born  child. 

II.  This  brings  us  to  the  consideration  of 
the  second  proposition  previously  stated, 
namely,  did  Mr.  Llndsley's  election  to  take 
the  property  located  in  Connecticut  under  the 
terms  of  the  will  of  his  wife  estop  him  fitMn 
repudiating  the  will  and  electing  to  take  one- 
half  of  her  real  and  personal  property  locat- 
ed In  the  state  of  Missouri,  as  provided  for 
by  an  act  of  the  Legislature  enacted  in  the 
year  1895  (Laws  1895,  p.  169),  now  section 
350,  R.  S.  1909?.  TUs  section  reads  as  fol- 
lows: 

"When  a  wife  shaU  die  wlthont  any  child 
or  other  descendants  in  being  capable  of  in- 
heriting, her  widower  shall  be  entitled  to  one- 
half  of  the  real  and  personal  estate  belonging 
to  the  wife  at  the  time  of  her  death,  absolutely, 
subject  to  the  payment  of  the  wife's  debts." 

It  is  upon  this  statute  that  counsel  for  the 
plaintiff  bottoms  his  right  to  a  recovery  In 
this  case,  proceeding,  of  course,  upon  the 
theory  that  Mabed  Patterson  was  neither  the 
natural  nor  the  legally  adopted  diild  of 
Laura  D.  Lindsley,  the  deceased  wife  of 
plaintiff. 

The  contention  of  counsel  for  the  plaintlfl 
regarding  this  matter  la  stated  In  the  follow- 
ing language: 

"Immediately  upon  the  decease  of  Mrs.  Lind- 
sley, the  Missouri  statute  vested  in  the  plaintiff, 
her  surviving  husband,  an  undivided  one-half 
in  fee  of  the  three  St.  Louis  properties;  Mrs. 
Lindsley  not  having  left  a  child  or  other  de- 
scendant surviving  her.  And  it  was  not  at  all 
necessary  that  plaintiS  file  in  the  probate  court 
and  in  the  recorder's  office  at  St.  Louis  the 
declaration  that  as  to  this  one-half  he  rejected 
Mrs.  Lindsley's  will  and  claimed  the  oue-half 
subject  to  the  payment  of  her  debts.  That  he 
did  so  was  appropriate  in  view  of  the  fact  that 


by  her  will  Mrs.  Lindsley  had  Invested  Urn  mm 
trustee  with  the  title  to  all  the  other  part  of 
the  residue  of  her  estate  which  she  had  the 
power  to  dispose  of  by  will." 

Strictly  speaking,  It  to  not  absolutely  neces- 
sary that  we  should  decide  this  proposition, 
for  the  reason  that  the  conclusions  readied 
In  paragraph  I  of  this  opinion  fully  dispose 
of  the  case  upon  Its  merits ;  It  being,  how- 
ever, the  sole  ground  upon  which  counsel  for 
plaintiff  predicates  his  right  to  a  xeeortrr 
In  this  case,  we  deem  it  wise  to  decide  tliia 
question  also. 

[IS]  It  is  hornbook  law,  and  It  Is  frankly 
admitted  by  counsel  for  plaintiff,  that  if  for 
instance  Jolin  Jones  should  die  testate,  seised 
of  100  acres  of  land,  situated  in  this  states 
and  should  devise  it  to  John  Smith,  and  by 
the  same  will  he  should  devise  a  house  and 
lot  belonging  to  the  latter  to  James  Blade, 
and  should  John  Smith  elect  and_  accept  the 
100  acres  devised  to  him,  then'  he  would 
thereafter  be  forever  estopped  from  dalmlnc 
any  Interest  in  said  house  and  lot  so  devised 
by  John  Jones  to  James  Black.  This  is  baaed 
upon  the  theory  that,  whUe  Jones  had  no 
legal  authority  to  devise  Smith's  house  and 
lot  to  Bla(&,  yet,  since  It  appears  from  the 
face  of  the  will  that  Jcmes  did  not  intend  that 
Smith  should  take  the  100  acres  of  land  and 
retain  the  house  and  lot,  it  became  the  legal 
duty  of  the  latter  to  reject  the  will  and  re- 
tain Us  house  and  lot,  or  to  elect  to  take  the 
100  acres  of  land  under  the  texns  of  the 
will  and  renounce  all  claim  to  the  house  and 
lot  This  Is  what  is  called  in  the  books  "The 
doctrine  of  election."  That  is,  If  a  person  ac- 
cepts a  gift  under  a  will,  deed,  or  a  contract, 
he  must  also  accept  the  burdens,  If  any  im- 
posed thereby,  or  he  must  reject  the  gift 
made  to  hl^  thereby.  This  is  not  cmly  a 
sound  legal  proposition,  but  It  is  equally 
sound  In  morals  and  equity.  Stone  v.  Cook, 
179  Mo.  634,  78  S.  W.  801,  64  li.  R.  A.  287; 
Fox  V.  Windes,  127  Mo.  602,  lo&  dt  611,  30 
S.  W.  323,  48  Am.  St  Rep.  648;  1  Woemer, 
Amer.  Law  of  Administration  (2d  Ed.)  mar- 
ginal page  600;  Washburn  y.  Van  Steenwyk, 
32  Minn.  836,  20  N.  W.  324 ;  Vansteenwyk  ▼. 
Washburn,  59  Wis.  483, 17  N.  W.  289,  48  Am. 
Rep.  632;  Martin  v.  Battey,  87  Kan.  582,  125 
Pac.  88,  Ann.  Cas.  1914A,  440. 

Oiunsel  for  the  plaintiff  try  to  differentiate 
the  cases  Just  dted  from  the  case  at  bar. 

[14]  It  is  contended  that  in  those  cases  the 
testator  gave  to  the  devisee  certain  property 
mentioned  in  the  will,  and  by  the  same  in- 
strument, in  legal  effect,  took  from  that  dev- 
isee certain  other  property  belonging  to  him, 
and  devised  it  to  a  third  person,  th««by 
dearly  showing  that  the  flrst  devisee  was 
not  to  have  both  bequests,  which  fact,  under 
the  law  of  the  land,  imposed  upon  the  first 
devisee  the  duty  of  election;  while  in  the 
case  at  bar  the  testatrix  was  in  each  instance 
devising  her  own  property,  and  in  neither 
was  she  disposing  of  the  property  of  another. 
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This  contention  is  more  plansible  than 
Boimd,  for  in  this  case  tlie  testatrix  owned 
all  of  the  property  In  controversy  subject  to 
the  Inchoate  marital  rights  of  the  plaintiff, 
her  husband;  and,  Instead  of  treating  Ms 
Interest  therein  as  Inchoate,  she  dealt  with 
It  as  a  vested  property  right  In  him,  and  pro- 
ceeded to  dispose  of  It  Just  as  did  the  testa- 
tors In  the  cases  previously  cited.  That  Is, 
she  devised  to  him  certain  Interests  In  said 
ppoi>«rty  which  were  different  from  his 
marital  rights  therein,  and  devised  the  re- 
mainder thereof  In  which  he  also  had  his 
marital  rights  to  Mabel  Patterson,  and  the 
other  devisees  mentioned  in  the  will.  In 
principle  that  was  precisely  what  was  done 
In  the  cases  dted,  and  the  mere  fact  that 
the  husband's  rlghta  In  the  property  of  his 
wife  were  Inchoate  at  the  time  the  will  was 
executed  by  her  in  no  manner  whatever 
changed  the  principle  of  law  underlying  this 
case  and  those  dted,  for  the  reason  that  the 
wUl  had  no  force  or  effect  whatever,  prior  to 
the  death  of  Mrs.  Llndsley,  the  testatrix,  and 
at  the  Instant  the  spark  of  life  left  her  body, 
that  instant,  by  operation  of  the  Missouri  and 
Connectlcnt  statutes  previously  mentioned,  his 
Tights  in  and  to  her  property  became  vest- 
ed in  him  and  Incapable  of  being  disposed  of 
except  by  his  act  or  through  those  for  whom 
the  law  aatb<Mized  him  to  act  At  the  same 
time  the  inchoate  rights  of  the  plaintiff  be- 
came vested  in  and  to  the  property  of  his 
wife,  her  will  became  operative,  and  thereby 
she  devised  to  plaintiff  the  interests  in  her 
estate  menticmed  in  the  will  which  were  dif- 
ferent from  what  the  law  gfave  him,  and  by 
the  same  Instrument  devised  the  remainder 
of  the  estate,  which  he  also  had  a  vested  in- 
terest In,  to  Mabel  Patterson  and  to  the 
other  devisees  named  therein. 

By  the  operation  of  the  statutes  and  the 
will  before  mentioned,  this  case  falls  within 
both  the  spirit  and  letter  of  the  law  as  an- 
nounced in  the  cases  before  dted. 

[15]  Before  taking  up  the  question  of  the 
rennnclation  of  the  will,  which  was  execut- 
ed under  the  laws  of  Connecticut,  some  light 
will  be  shed  upon  the  subject  by  establishing 
the  fact  that  the  right  of  renundatlou  is  only 
available  in  the  proper  tribunal  of  the  tes- 
tator's domicile.  The  Supreme  Court  of 
Mississippi,  in  the  case  of  Slaughter  et  al. 
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I  V.  GarUnd,  40  MlssL  172,  loc.  dt  180,  in  dis- 
cussing this  subject,  said: 

"But  the  right  of  renunciation  is  available 
only  in  the  proper  tribunal  of  the  testator's 
domicile.  It  is  an  incident  to  the  joriadiction 
of  the  tribunal  which  has  the  ezclorive  power 
to  admit  the  will  to  probate,  and  proceeds  from 
the  jurisdiction  over  the  matter  of  probate. 
Otherwise  there  might  be  a  renunciation  of 
the  will  in  a  foreign  state,  while  it  would  be  in 
full  force  in  the  state  of  the  domicile;  which 
would  be  absurd.  The  tribunal  having  juris- 
diction, both  of  the  probate  and  of  the  incident 
of  revocation,  is  manifestly  the  proper  court 
of  the  domicile  of  the  testator." 

To  the  same  effect  Is  Wilson  v.  Cox,  49 
Miss.  aSd,  loc.  dt  542. 

New  Haven,  Conn.,  was  the  home  and  dom- 
icile of  the  plaintiff  and  his  wife,  the  testa- 
trix, mentioned  in  this  case;  and  at  the  time 
of  the  letter's  death,  and  for  some  time  prior 
thereto,  the  latter  owned  renl  property,  which 
plaintiff  later  sold  for  $36,000,  and  personal 
property  worth  between  $5,000  and  $6,000,  all 
located  in  that  state,  and  real  property  sit- 
uated in  this  state  worth  $200,000,  or  more. 
The  rights  of  the  plaintiff  in  that  part  of  the 
estate  of  his  deceased  wife,  Laura  D.  Llud- 
sley,  at  the  time  of  her  death,  located  In 
Connecticut,  was  given  by  section  391,  O. 
S.  of  Conn.,  Revision  of  1902,  which  has 
been  heretofore  copied.  By  reading  this 
statute  and  the  will  of  Mrs.  Llndsley,  it 
will  be  seen  that  the  plaintiff  fared  much 
better,  to  the  extent  of  several  thousand 
dollars,  in  so  far  as  the  Connecticut  prop- 
erty is  concerned,  by  dalmlng  It  uur 
der  the  will,  and,  by  renouncing  the 
will  under  the  statutes  of  this  state,  he,  in- 
stead of  getting  43  per  cent  of  the  net  income 
of  $200,000  worth  of  real  estate  for  life,  will 
receive  $100,000  worth  of  real  estate  In  fee, 
which  at  his  age  would  probably  be  worth 
twice  as  much  as  the  Income  he  would  have 
recdved  under  the  will.  We  are  therefore 
of  the  opinion  that  the  plaintiff,  having  ac- 
cepted the  bequests  given  to  him  by  the  will, 
as  regards  the  Connecticut  property,  will  not 
be  allowed  to  repudiate  It  in  this  state  and 
elect  to  take  one-half  of  the  estate  as  his  ab- 
solute property  under  section  350,  R.  S. 
1909. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  drcolt  court  is  affirmed.  All 
concur,  except  as  to  paragraph  I,  to  which 
they  express  no  opinion. 
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VANDEVBNTBR  ▼.  CHICAGO  ft  A.  R.  GO. 
et  al.    (No.  17008.) 

(Supreme  Court  of  Missouri,  Division  Now  1. 

April  1,  1916.     Rehearing  Denied 

April  12,  1916.) 

1.  RAITDOADS  «=»259  —  l£ASES  —  LlABIUTT 

FOB  Lessee's  Torts. 

Rev.  St.  1909,  S  30T8,  making  a  railroad 
company  leasing  its  road  liable  for  its  leasee'! 
torts,  is  constitutional. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Ont  Dig.  SI  802-816;   Dec.  Dig.  «=>  259.] 

2.  Railroads   «=»385 — Gbo.ssinq   Accident— 

CONTRIBUTORT    NEOLiaENClt. 

A  pedestrian,  who  in  crossing  a  railroad 
at  night,  along  a  walk,  was  struck  by  a  train 
going  40  miles  an  hour,  when  an  ordinance  lim- 
ited its  speed  to  8  miles,  was  guilty  of  contrib- 


ntory  negligence  as  matter  of  law,  he  having 
had  an  unobstructed  view  when  9  feet  from 
the  track,  and  being  charged  with  knowledge 
of  what  he  could  see,  and  having  no  right  to  as- 
sume the  train  was  going  no  more  thao  8  miles 
an  hour,  when  it  had  been  running  every  night 
for  years,  near  his  place  of  business,  at  a  great- 
er spoed  than  30  miles  an  hour. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  %%  1311-1313 ;   Dec.  Dig.  <S=>385.] 

Appeal  trom  Circuit  Court,  Audrain  Coun- 
ty;  James  D.  Barnett,  Judge. 

Action  by  Lucy  B.  Vandeventer  against 
the  Chicago  &  Alton  Railroad  Company  and 
othera  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

The  following  at«  the  photographs  referred 
to  in  the  opinion: 
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Scarrltt,  Scairitt,  Jones  &  Miller,  of  Kan- 
sas City,  for  appellants.  Kennen  &  Kennen, 
at  Laddonla,  and  FaunUeroy,  Oullen  &  Hay, 
of  St.  liools,  for  respondent. 

GRAVES,  J.  TbHa  action  was  instituted 
by  plaintiff  in  the  circuit  court  oC  Audrain 
county.  Mo.,  on  the  1st  day  of  May,  1911, 
under  section  5425,  R.  S.  1909,  to  recover  for 
the  death  of  her  husband,  Dr.  R  D.  Vande- 
renter  who  was  struck  and  killed  at  Lad- 
donla,  Audrain  county.  Mo.,  on  July  4,  1910, 
at  11:45  p.  m.,  by  the  east-bound  fast  passen- 
ger train  of  the  Chicago  &  Alton  Railroad 
Company,  running  between  Kansas  City  and 
Chicago.  Plaintiff  seeks  to  hold  defendants 
liable  on  the  theory  that  the  Chicago  &  Al- 
ton  Railroad   Company    was  operating  the 


train  which  killed  deceased,  that  the  Louisi- 
ana &  Missouri  River  Railroad  Company  was 
its  lessor,  and  Al  Steddlngs  was  the  engineer 
in  charge  of  said  train,  at  time  and  place  of 
accident 

It  is  charged  in  petition  that  defendants 
were  guilty  at  negligence  In  running  said 
train  through  Laddonia  at  the  time  of  said 
accident  at  the  rate  of  60  to  80  miles  per 
hour,  in  violation  of  the  speed  ordinance  of 
8  miles  per  hour  of  said  town;  that  said  de- 
fendants did  not  within  80  rods,  or  within 
any  other  distance  of  said  crossing,  ring  the 
bell  or  blow  the  whistle  on  said  train  of  cars, 
and  keep  the  same  ringing  and  blowing  until 
said  engine  had  passed  said  crossing,  but 
negligently,  carelessly,  and  unlawfully  failed 
and  refused  to  give  any  signals  at  all  of  the 
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approadi  of  said  train  at  said  crossing,  and 
asgligentlj  ran  said  train  against  said  plaln- 
*  tiff's  hnsband ;  that  after  the  employes  of 
defendants  saw  and  knew,  or  by  the  exercise 
of  due  diligence  might  have  seen  and  known, 
that  plaintiff's  husband  was  in  a  perilous 
position,  and  unaware  thereof,  and  nnable  to 
escape  from  the  impending  danger,  said  de- 
fendants and  their  employes  failed  to  sound 
the  usual  and  ordinary  signals  of  danger  in 
time  to  avert  the  injury,  or  at  any  other 
time,  and  negligently  failed  to  stop  or  slack- 
en the  speed  of  said  train  in  time  to  avert  a 
collision,  when,  as  a  matter  of  fact,  said 
train  might,  by-  the  exercise  of  due  care, 
have  been  stopped,  or  the  speed  thereof  slack- 
ened in  time  to  avert  such  injury;  that,  lif 
said  signals  had  been  given,  as  they  should 
have  been,  and  had  defendants  exercised  due 
care,  said  collision  and  the  death  of  plain- 
tiff's husband  would  Iiave  thus  been  averted. 

Defendant  Steddlngs  answered  with  a  gen- 
eral denial  and  a  plea  of  contributory  negli- 
gence upon  the  part  of  deceased.  The  answer 
of  Louisiana  &  Missouri  River  Railroad  Com- 
pany Is  a  general  denial,  with  plea  of  cwitrlb- 
utory  negligence  of  deceased,  and  contains 
the  averment  that  section  3078,  R.  S.  1909, 
under  which  said  last-named  company  was 
Bought  to  be  held  as  lessor,  was  unconstitu- 
tional and  void.  The  separate  amended  an- 
swer of  the  Chicago  &  Alton  Railroad  Com- 
pany was  a  general  denial,  with  a  plea  of 
contributory  negligence  upon  the  part  of  de- 
ceased, and  it  contained  an  averm^it  to  the 
effect  that  the  speed  ordinance  of  Laddonla 
pleaded  in  petition  was  unreasonable,  uncon- 
stitutional, and  void.  Plaintiff's  reply  is  a 
general  denial. 

The  undisputed  evidence  discloses  that  the 
train  which  killed  deceased  was  running  at  a 
rate  of  speed  in  excess  of  8  miles  per  hour, 
at  the  time  and  place  of  accident,  and  hence 
was  violating  the  8-mlle  per  hour  speed  ordi- 
nance of  Laddonla.  With  the  record  thus 
pruned,  we  are  confronted  in  its  analysis 
with  the  following  propositions: 

(1)  Is  said  ordinance  of  Laddonla  unrea- 
sonable and  unconstitutional  as  being  an  at- 
tempt to  interfere  with  and  regulate  inter- 
state commerce,  contrary  to  provisions  of  sec- 
tion 8  of  article  1  of  the  Constitution  of  the 
United  States,  vesting  in  Congress  the  sole 
power  to  regulate  commerce  among  the  sev- 
eral states,  and  is  it  violative  of  ttie  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  and  section  30  of  article  2 
of  the  Constitution  of  Missouri,  guaranteeing 
that  no  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law? 

(2)  For  the  purposes  of  the  case,  conced- 
ing said  ordinance  to  be  valid,  was  deceased 
guilty  of  contributory  negligence  at  time  and 
place  of  acddait  as  a  matter  of  law? 

Laddonla  is  a  city  or  town  on  the  GUcago 
ft  Alton  road  about  20  miles  west  of  Mexico, 
Mo.,  and  located  in  Audrain  county,  of  said 
state.     It  contained,   according  to   census, 


at>dnt  651  inhabitants.  Hie  above  railroad 
enters  the  western  part  of  said  city,  and 
passes  through  same  in  a  northeasterly  di- 
rection. The  d^;)ot  of  said  company  at  Lod- 
dmila  is  located  on  the  north  side  of  the 
main  track.  Pine  street,  of  said  city,  runs 
practically  north  and  south,  and  crosses  the 
tracks  of  said  railroad  company  about  310 
feet  west  of  the  board  walk  south  of  said 
depot,  upon  which  deceased  was  killed  by  a 
fast  Interstate  passenger  train  on  tlie  night 
of  July  4,  1910,  at  about  11:46  p.  m.  Said 
train  vras  traveling  from  Kansas  City,  Ho.,  to 
Chicago,  111.,  on  evening  of  accident,  and  did 
not  stop  at  Laddonla.  It  was  known  as  the 
"Red  Hummer,"  and  usually  passed  through 
said  city  traveling  in  excess  of  30  miles  pem 
hour.  On  the  evening  of  accident  said  train 
was  composed  of  locomotive,  tender,  mall 
car,  combination  baggage  car,  cliair  car,  and 
sleeper.  There  were  about  seven  cars  In  the 
train.  About  two-thirds  of  the  town  of  Lad- 
donla is  located  south  of  the  Chicago  ft  Alton 
tracks,  and  practically  all  the  business  is 
done  on  the  south  side.  The  school  building, 
printing  office,  and  blacksmith  shc^  were 
located  on  the  north  side  of  said  railroad 
tracks.  The  school  building  and  bladcsmlth 
shop  were  kept  oi)en  after  night,  and  were 
open  at  time  at  accident  The  Farmers'  Bank 
was  located  about  166  feet  south  of  the  depot, 
and  there  was  a  board  walk  from  6  to  8  feet 
In  width  extending  north  from  said  bank  to 
the  depot.  The  evidence  tends  to  show  that 
this  walk  had  been  extensively  used  by  pedes- 
trians going  to  the  depot,  and  also  by  pupils 
attending  the  school,  and  by  the  inhabitants 
generally  who  desired  to  pass  over  the  rail- 
road north  in  that  vicinity.  In  other  words, 
the  evidence  tends  to  show  that  the  plank 
walk  upon  which  deceased  was  struck  and 
killed  had  prior  thereto  become  a  public 
thoroughfare  for  pedestrians. 

At  the  time  of  said  accident,  the  Chicago  tc 
Alton  road  had  already  Installed  and  in  op- 
eration an  electric  signal  bell  on  the  north 
side  of  track,  between  10  and  11  feet  east  of 
Pine  street,  and  about  282.8  feet  west  of  the 
board  walk  where  deceased  was  killed.  It 
was  491  feet  from  said  board  walk  to  the  cat- 
tle guards  west  of  Pine  street,  and  1,472  feet 
from  said  walk  to  west  whistling  post.  The 
distance  from  said  board  walk  to  the  western 
limits  of  said  city  was  1,571  feet  Exhibits 
G  and  H  were  photographs  Introducd  in  evi- 
dence, and  are  made  a  part  of  this  opinion,  in 
order  that  they  may  be  printed  therewith  as 
explanatory  of  the  surroundings  at  and  near 
said  depot  where  the  accident  occurred.  The 
distance  from  said  board  walk  west  to  east 
edge  of  the  warehouse  on  south  side  la  126 
feet  The  clear  space  between  the  north  edge 
of  said  warehouse  and  the  south  rail  of  switch 
track  north  of  coalhouse  is  22.2  feet  The 
ooalhouse  is  south  and  34.2  feet  from  center 
of  main  line  track.  The  distance  from  cot- 
ter of  main  line  track  to  center  of  switch 
track  south  of  same  is  13.6  feet    The  dear 
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space  between  tbs  coalhonse  and  sotitli  rail 
of  Bwltch  trwA  IB  18.4. feet  The  distance 
from  the  center  of  said  board  walk  to  tbe 
coalbonse  west  la  about  18  feet  Tbe  dis- 
tance from  center  of  main  track  sonth  to 
warehouse  is  40.6  feet  at  east  end,  and  41.6 
at  the  west  end.  The  distance  between  the 
north  rail  of  the  switch  track  and  the  soath 
raU  of  the  main  track  at  the  board  walk  is 
8.8  feet.  The  distance  from  board  walk  west 
to  east  end  of  stock  cars  on  switch  track  was 
about  three  car  lengths  or  from  108  to  114 
feet  The  other  stock  cars  on  switch  were 
stiU  farther  west  From  where  board  walk 
crosses  the  main  Une  track  south  of  depot 
said  main  Une  trade  Is  straight  for  several 
miles. 

On  the  night  of  accident  deceased  started 
north  from  tbe  Farmers'  Bank,  and  passed 
along  said  board  walk  until  he  was  struck  by 
tbe  east-bound  passenger  train  as  he  was 
abepv^K  trom  the  main  line  track  to  the 
depot  platform.  After  he  had  passed  north 
of  the  coalhonse  and  warehouse  there  was 
nothing  to  obstruct  Us  ylew  locking  west, 
except  the  box  cars  standing  on  switch  track 
106  to  114  feet  west  of  the  board  walk.  As 
soon  as  deceased  passed  over  the  north  rail 
of  switch  trade  be  had  an  unobstructed  view 
of  tbe  brIUant  electric  headlight  of  the  pas- 
senger train  locomotive,  traveling  east  on 
the  main  Une  track,  bad  he  looked  In  that  di- 
rection, before  stepping  upon  said  track  In 
front  of  the  rapidly  moving  train.  He  not 
only  had  before  him  8.8  feet  of  space  between 
the  north  rail  of  switch  track  and  sonth  rail 
of  mala  trade  before  entering  upon  the  lat- 
ter, but,  with  the  train  running  on  the  main 
track,  it  was  In  plain  view,  had  he  looked,  as 
soon  as  be  itassed  over  the  north  raU  of 
switch  track,  regardless  of  the  stock  cars 
located  106  to  114  feet  west  of  said  board 
walk.  We  do  not  understand  that  the  above 
condusion  Is  controverted,  for  np<m  pages  8 
and  4  of  respondent's  brief  It  la  said: 

"After  one  passes  the  coalhonse  be  coold  get 
a  plain  view  of  the  tzACk  west  unless  there 
were  cars  standing  on  the  side  track,  and  if 
cars  were  oo  tbe  side  track  they  would  cut  oS 
the  view  until  one  passed  the  cars.  There 
were  stock  cars  on  this  side  track  at  the  time 
that  Dr.  Vandeventer  was  killed." 

One  of  plalntlfl's  witnesses  estimated  that 
the  train  which  killed  deceased  was  running 
as  it  approached  the  station  from  60  to  75 
miles  per  hour.  One  witness  put  it  50  to 
00  miles  per  hour,  and  the  remainder  of 
plaintiff's  witnesses  from  40  to  00  miles  per 
boar.  Defendant's  witnesses  estimate  that 
the  train  as  it  approached  the  station  was 
traveling  from  80  to  40  miles  per  hour. 

Tbe  evidence  conclusively  shows  that  this 
train  went  through  Laddonla  every  nlgbt  at 
a  rate  of  speed  exceeding  8  miles  per  hour. 
Tbe  evidence  tends  to  show  that  It  was  In  tbe 
habit  of  running  through  said  dty  each  night 
at  the  rate  of  from  SO  to  40  miles  per  hour, 
and  that  this  had  been  true  for  the  last 
three  years. 


Ii.  S.  Simpson,  Chicago  ft  Alton  station 
agent  at  Laddonla,  testified  that  he  was  28 
years  of  age,  and  had  known  Dr.  Vandeven- 
ter all  bis  Ufe.    He  further  testified: 

"Q.  Did  Dr.  Vandeventer  ever  oome  over  to 
the  station?  A.  Tes,  sir.  Q.  How  often?  A. 
He  was  a  frequent  caller  there  at  the  station. 
Q.  What  would  be  his  mission  there?  A.  Well, 
he  sent  a  good  many  Western  Union  messages, 
and  he  run  a  store  there,  and  received  a  good 
many  shipments  of  freight  and  express;  come 
over  to  settle  those  bills  and  send  messafes; 
he  also  at  different  times  shipped  in  a  httle 
stock ;  that  wonld  necessitate  hu  being  at  tbe 
office.  Q.  These  Western  Union  mes8age»-;you 
take  those  right  in  the  station  there?  A.  Xes, 
sir.  Q.  Woold  you  say  that  he  was  over  at 
the  station  as  much  as  any  other  man  there  in 
Laddonla?  A.  Tes,  sir;  I  think  he  was.  Q. 
In  and  around  the  tracks  there?  A.  Xes; 
around  the  station." 

This  witness  further  testified: 

"Q.  Now,  how  would  those  trains  go  that 
did  stop  there  at  Leddonia;  that  is,  did  they 
exceed  eight  miles  an  hour  in  going  through  the 
cori>orate  limits?  A.  Yes;  the  through  trains 
did.  Q.  Did  Dr.  Vandeventer  frequently  ride 
on  those  trains?  A.  On  the  passenger  traius; 
yes,  sir.  •  •  *  Q.  Had  a  good  dew  of  experi- 
ence in  riding  on  trains?  A.  Yes,  sir;  I  think 
he  rode  trains  considerable." 

PlalntlflTs  witness  O.  A.  Smith,  who  was 
town  marshal  at  time  of  trial,  testified  upon 
cross-examination  as  follows: 

"Q.  You  knew  Dr.  Vandeventer?  A.  I  knew 
him  well ;  yes,  sir.  Q.  Now,  the  doctor  was 
downtown  a  good  part  of  the  time,  wasn't  he? 
A.  Yes,  sir.  Q.  And,  as  a  physician,  he  would 
be  going  back  and  forth  there  in  tbe  town  and 
cross  tbe  tracks  a  great  many  times  at  night, 
wasn't  he?  A.  Yes,  sir.  Q.  He  had  an  of- 
fice over  there  pret^  dose  to  the  depot?  A. 
Well,  he  had  a  drug  store  and  an  office  above. 
Q  About  a  block  from  the  depot?  A.  Yes,  sir; 
two  blocks.  Q.  You  have  seen  the  doctor  down 
aronnd  the  depot  a  great  many  times?  A. 
Yes,  sir;  the  same  as  other  doctors.  He  had 
a  big  practice  and  was  awful  busy  and  going 
all  the  time ;   apt  to  see  him  anywhere." 

Counsel  for  plaintiff  cross-examined  Simp- 
son, the  station  agent  as  follows: 

"Q.  Now,  those  trains  run  through  Laddonla 
at  varying  speed;  sometimes  25,  sometimes  85, 
sometimes  40,  miles  an  hour?  A.  Yes,  sir; 
owing  to  the  kind  of  train.  •  •  *  Q.  Don't 
yon  know  that  a  train  behind  time,  passenger 
train  that  doesn't  stop  at  Laddonia,  frequentlf 
runs  through  town  more  rapidly  than  when  ft 
is  on  time?    A.  Yes,  sir;  they  usually  do." 

Plaintiff  testified  that  she  saw  her  husband 
20  or  30  minutes  before  be  was  klUed.  She 
fixed  the  time  at  about  11:15. 

City  Marshal  Smith  testified: 

"Q.  That  new  Chicago  train  has  been  going 
through  there  about  11:30  for  pretty  near  as 
long  as  you  can  remember?  A.  Pretty  long 
time." 

The  train  was  a  little  late  on  the  night  of 
accident  The  locomotive  at  time  of  accident 
had  a  brilliant  electrical  lieadligbt  and 
down  the  track  west  of  depot  could  have  been 
seen  for  several  mUes. 

Tbe  foregoing  statement  accurately  de- 
scribes the  distance,  measuremente,  and  oth- 
er facte  which  are  necessary  to  give  a  gen- 
eral outline  of  the  surroundings  at  Laddonla 
on  the  night  of  acddent    We  will  supine- 
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ment  the  above  with  snch  other  facts  as 
may  be  necessary,  in  the  course  of  the  opin- 
ion. This  sufficiently  outlines  a  very  unfor- 
tunate case. 

[1]  I.  With  the  views  we  entertain  as  to 
another  question  in  this  case,  It  is  needless  to 
discuss  the  constitutionality  of  section  3078, 
R.  S.  1909,  and  several  other  questions  in  the 
case.  But,  that  it  may  not  be  said  that  we 
have  taken  a  backward  step  as  to  the  validity 
of  said  section  3078,  we  will  say  that  this 
statute  was  fully  considered  In  Brown  v. 
RaUroad,  256  Mo.  522,  165  S.  W.  1060,  and 
with  the  conclusions  there  reached  we  are 
fully  satisfied.  Nor  need  we  discuss  the  al- 
leged failure  of  defendant  to  ring  the  bell 
or  sound  the  whistle  within  80  rods  from  the 
crossing,  because  such  ground  of  negligence 
was  abandoned  below  when  plaintiff  came  to 
present  her  case  to  the  Jury  by  instructions. 
Such  evidence  can  only  be  considered  in  so 
far  as  It  may  bear  upon  the  alleged  con- 
tributory negligence  of  the  plaintifTs  hus- 
band.   That  question  we  take  next 

[2]  II.  The  contributory  negligence  of 
plalntUTs  husband  bars  her  from  a  recovery 
in  this  case.  It  may  be  conceded  for  the 
purposes  of  the  argument  that  the  question 
as  to  whether  the  cars  upon  switching  track 
and  the  buildings  south  of  same  obstructed, 
to  some  extent,  the  view  of  deceased  as  he 
traveled  north  on  the  board  walk,  was  one 
for  the  Jury;  but  as  soon  as  deceased  stepped 
over  the  north  rail  of  switch  track  he  had  a 
dear,  unobstructed  view  west  for  more  than 
a  mile,  and  could  not  help  seeing  the  ap- 
proaching train,  with  Its  brilliant  headlight, 
had  he  looked  in  that  direction.  The  dis- 
tance between  the  north  rail  of  the  switch 
track  and  the  south  rail  of  the  main  track 
at  the  board  walk  was  8.8  feet  The  train 
was  approaching  from  the  west  on  the  main 
track.  In  view  of  the  above  physical  facts, 
aside  from  the  actual  knowledge  which  de- 
ceased had  that  the  train  was  coming,  the 
case  must  be  disposed  of  upon  the  theory 
that  deceased  was  cognizant  of  the  fact  that 
the  train  was  approaching  before  he  came 
upon  the  main  track.  It  was  the  duty  of  de- 
ceased to  look  and  listen  for  the  approaching 
train  after  he  got  in  the  clear  between  the 
two  tracks,  and  before  passing  onto  the  main 
track.  That  which  he  could  have  learned 
by  the  exercise  of  ordinary  care  under  such 
circumstances  will  be  Imputed  to  him  as  a 
known  fact.  Speck  v.  Uiggln,  40  Mo.  405; 
Rhodes  V.  Outcalt  et  al.,  48  Mo,  367,  370; 
Major,  Adm'r  v.  Buckley,  51  Mo.  loc.  dt 
231;  Meier  v.  Blume,  80  Mo.  loc.  cit  184; 
Kelsay  v.  Railway  Co.,  129  Mo.  362,  374, 
375,  30  S.  W.  339;  Payne  v.  RaUway  Co., 
136  Mo.  562,  38  S.  W.  308 ;  Schmidt  v.  Rail- 
way Co.,  191  Mo.  loc.  dt.  236,  90  S.  W.  136, 
3  L.  R.  A.  (N.  S.)  196;  Stuart  v.  Ramsey, 
196  Mo.  loc.  dt  416,  95  S.  W.  382 ;  Mockowick 
V.  Railway  Co.,  106  Mo.  550,  570,  94  S.  W. 
256;  Holland  v.  RaUway  Co.,  210  Ma  loc 
cit  350,  351,  109  S.  W.  19;  Laun  v.  Railway 


Co.,  216  Mo.  loc.  dt  580,  581,  116  S.  W.  553; 
Burge  V.  Railway  Co.,  244  Mo.  loe  dt  94, 
148  8.  W.  925;  FarrU  v.  RaUway  Co.,  167 
Mo.  App.  loc.  dt.  398,  151  S.  W.  979;  Osbom 
V,  Railway  Co.,  179  Mo.  App.  267,  259,  166 
S.  W.  1118;  Stottler  v.  Railway  Co.,  181  Mo. 
App.  loc.  dt  657,  164  S.  W.  6ea  So  that 
as  a  matter  of  law,  we  are  bound  to  hold,  on 
the  undisputed  facts  presented  In  this  record, 
deceased,  while  between  the  two  tracks,  in  a 
place  of  safety,  knew  the  locomotive  with 
its  brilliant  headlight  was  approaching  from 
the  west  on  the  main  trade  This  conclusion 
la  corroborated  by  Boaz,  a  witness  for 
plaintiff,  who  testified  that  he  and  deceased 
discussed  the  headlight  of  said  approaching 
engine  while  it  was  about  three-quarters  of  a 
mile  off. 

Conceding  for  the  sake  of  the  argument 
that  the  ordinance  sued  on  is  valid,  and  that 
defendant  was  guilty  of  negligence  at  the 
time  and  place  of  acddent  in  moving  said 
train  at  a  rate  of  speed  forbidden  by  the 
ordinance,  how,  then,  does  the  case  stand? 
Unless  the  deceased  was  Justified  in  assum- 
ing that  the  train  which  killed  him  was  not 
running  in  violation  of  said  ordinance,  then, 
as  a  matter  of  law,  he  was  guilty  of  con- 
curring negligence,  which  predudes  a  re- 
covery herein.  This  brings  us  to  the  real 
issue  in  the  case,  as  to  whether  deceased 
was  Justified  in  g<Ang  upon  the  main  track 
in  front  of  a  rapidly  moving  train  upon 
the  theory  that  he  had  the  right  to  piesume 
it  was  not  running  more  than  8  miles  per 
hour,  when  It  oonduslvdy  appears  that  he, 
of  all  others  in  said  town,  on  account  of  Us 
buBineas  relations  with  the  railroad  com- 
pany, must  have  known,  that  every  through 
passenger  train  for  more  than  three  years 
past  had  gone  through  said  town  without 
stopping,  and  at  a  rate  of  speed  of  30  miles 
per  hour  and  upward,  depending  on  whether 
they  were  on  time  or  late.  In  this  comec- 
tion,  plaintiff's  counsel  had  Simpson,  the  sta- 
tion agent,  testify  as  follows: 

"Q.  Don't  you  know  that  a  train  behind  time, 
passenger  train  that  doesn't  stop  at  lyaddonia, 
frequently  runs  through  town  more  rapidly  than 
when  it  is  on  time?  A.  Yes,  sir;  they  usuall; 
da" 

We  are  then  confronted  with  this  state  of 
facts:  Defendant's  agents  on  the  night  of 
July  4,  1910,  about  11:45  p.  m.,  ran  fast 
passenger  train  through  Laddonia  at  the  rate 
of  40  to  50  miles  per  hour,  when  the  ordi- 
nance limited  said  speed  to  8  miles  per 
hour.  The  deceased  must  have  known  such 
trains  ran  through  said  town  in  excess  of 
the  speed  prescribed  by  said  ordinance;  that 
they  usually  went  in  excess  of  30  miles  per 
hour,  and,  when  behind  time,  even  exceeding 
this  rate. 

Norman  Branstetter,  a  witness  for  plain- 
tiff, testified  that  he  was  on  the  board  walk 
a  short  distance  behind  deceased,  and  stop- 
ped because  he  thought  it  was  not  safe  for 
him  to  cross  the  track.     He  said  It  was 
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numlng  from  60  to  66  miles  per  hoar.    He 
furtber  tesUfled: 

"Q.  I  asked  yon  if  you  had  any  tronble  in 
telling  it  was  going  over  eight  milea  an  boar? 
A.  Why,  no,  sir;  an  infant  would  know  better 
than  that,  let  alone  a  man  or  a  woman." 

The  witness  was  so  surprised  at  sach  a 
question  that  he  wanted  to  know  of  defend- 
ant's counsel  if  he  was  trying  to  burlesque 
him. 

With  the  aiHproachlng  train  in  plain  view, 
and  making  such  a  noise  as  a  fast  train 
with  seven  or  eight  cars  would  make,  and 
with  tho  headUght  of  the  locomotive  burning, 
the  deceased  undertook  to  pass  In  front  of 
the  locomotive,  and  was  caught  and  killed 
before  he  could  cross.  He  could  have  seen 
what  Branstetter  saw,  and  could  have  heard 
what  others  did,  In  regard  to  the  rumbUng 
noise  of  the  train,  indicative  of  rapid  speed. 
If  he  had  only  paused,  before  unnecessarily 
jeopardizing  his  life  and  speculating  with 
death.  He  had  no  right  to  reply  on  the  fact 
that  the  train  would  not  be  run  in  excess 
of  8  miles  per  hour,  when  It  had  been  run- 
ning every  night  near  his  place  of  business 
for  more  than  three  years  past  at  over  30 
miles  per  hour. 

On  the  undisputed  facts  disclosed  by  the 
record,  deceased,  at  time  and  place  of  ac- 
cident, was  guilty  of  negligence  directly  con- 
tributing to  his  own  death.  The  peremptory 
instruction  to  find  for  defendants  at  the  con- 
clusion of  the  case  should  have  been  given. 
Keele  t.  A.,  T.  &  S.  F«.  Ry.  Co.,  268  Ma  loc 
dt  78,  TO,  167  S.  W.  433,  and  cases  cited; 
RoUison  V.  Railroad  Co.,  252  Mo.  525,  542, 
013,  160  S.  W.  094;  Reeves,  Adm'r,  v. 
Railroad  Co.,  251  Mo.  169, 158  S.  W.  2;  Burge 
V.  Railroad  Co.,  244  Mo.  76,  148  S.  W.  025; 
Pope  T  Railroad  Ca,  242  Mo.  loc.  dt  239, 
146  S.  W.  790;  Dyrca  v.  Railroad  Co.,  238  Mo. 
33,  141  S.  W.  861;  Laun  v.  Railroad  Co., 
218  Mo.  563,  116  S.  W.  553;  Holland  v. 
Railway  Co.,  210  Mo.  loc.  dt  350,  351,  109  S. 
W.  19;  Stotler  v.  RaUway  Co.,  204  Mo. 
619,  loc.  dt.  634,  635,  103  S.  W.  1;  Sangui- 
nette  v.  Railway  Co.,  106  Mo.  468,  95  S.  W. 
386;  Walker  v.  Railway  Co.,  193  Mo.  loc. 
dt  470  et  seq.,  02  S.  W.  83 ;  Green  v.  Rail- 
road Co.,  192  Mo.  131,  90  S.  W.  805;  Schmidt 
V.  Railway  Co.,  101  Mo.  215,  90  S.  W.  138,  3 
L.  R.  A.  (N.  S.)  106;  Ries  T.  Railway  Ca, 
179  Mo.  loc.  dt  7,  77  S.  W.  784;  Moore  v. 
llndeU  Ry,  Co.,  176  Mo.  loc.  dt  644,  75  8. 
W.  672,  and  cases  dted;  Watson  v.  RaU- 
way Co.,  133  Mo.  loc.  dt  250,  34  8.  W.  573-; 
Kelsay  v.  Railway  Co.,  129  Mo.  362,  30  8. 
W.  339;  Boyd  v.  Railway  Co.,  105  Mo.  371, 
16  S.  W.  909;  Farrls  v.  Railway  Co.,  167 
Mo.  App.  392,  151  S.  W.  979 ;  Osbom  v.  Rail- 
way Co.,  179  Mo.  App.  245s  166  S.  W.  1118 ; 
Stottler  v.  Railway  Co.,  181  Mo.  App.  642, 
164  S.  W.  668. 

It  follows  that  the  Judgment  should  be  re- 
versed ;   and  it  is  so  ordered.    All  concur. 


DONOVAN  V.  WELLS  FARGO  &  CO. 

(No.  16961.) 

(Supreme  Court  of  Missouri.     June  1,  1915.) 

1.  CouMSRcs  ®=j8— Interstate  Coiuieboe— 
Appuoation  of  State  Laws. 

By  the  Carmack  Amendment  to  the  Hep- 
burn Act  (Act  June  29,  1906,  c.  3591,  i  7,  pars. 
11,  12,  34  Stat  593  [U.  S.  Comp.  St  1913.  § 
8592J),  making  carriers  receiving  property  for 
interstate  transportation  liable  to  the  lawful 
holder  of  the  receipt  or  bill  of  lading  thereby  re- 
quired for  loss,  damage,  or  injury  to  the  ship- 
ment, and  providing  that  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such  carrier 
from  such  liability,  Congress  has  occupied  the 
entire  field  of  interstate  shipments  and  wholly 
ousted  the  states  from  control  thereof. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §  5;   Dec.  Dig.  <3=a] 

2.  Cabbiebs  €=>218— Liability  fob  Loss  of 
OB  Injubt  to  Shipments— Luiitation  Bas- 
ed ON  Declared  \alvz. 

A  limited  liabilite  contract  for  the  inter- 
state transportation  of  live  stock,  based  on  the 
declared  value,  as  distin^ished  from  the  actual 
value,  of  the  animals  shipped,  is  not  ipso  facto 
void  as  a  contract  against  the  negligence  of  the 
carrier,  if  it  is  fair,  open,  just,  and  reasonable. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g§  674-606,  927.  928,  933-949;  Dec 
Dig.  <8=»218.] 

3.  Cabbiebs  ®=>218— Liabilitt  fob  Loss  of 
OB  Injubt  to  Shifuents— LniiTATioN  Bas- 
ed ON  DECtABBD  VALUE. 

Where  a  carrier's  tariff  sheets  and  regula- 
tions published  as  required  by  Interstate  Com- 
merce Act.  {  6.  provided  a  rate  for  the  trans- 
portation of  horses  based  upon  a  value  of  $75, 
with  a  further  charge  of  12  per  cent  of  the  val- 
ue above  $76,  if,  as  claimed,  this  additional 
charge  was  unreasonable  and  made  for  the  pur- 
pose of  forcing  shippers  to  accept  a  limited 
liability  contract  this  did  not  entitle  a  shipper 
who  accepted  such  a  contract  to  recover  the 
full  value  of  the  animal  shipped;  his  remedy 
being  to  pay  the  full  sum  demanded  and  re- 
cover back  any  unreasonable  excess  by  a  repa- 
ration order,  as  the  reasonableness  of  tiie  charg- 
es filed  can  only  l>e  contested  before  the  Inter- 
state (Commerce  Commission. 

[Ed.  Note. — ^For  other  cases,  see  Carriers. 
Cent  Dig,  g§  674-696,  927,  928,  933-949;  Dec. 
Dig.  «=>21&] 

4.  Principal  and  Aoent  «=»116— Agent  of 
Shipper  —  AUTHOBITT  —  Pbivatb    IserrRuc- 

TIONS. 

A  carrier  was  not  bound  by  any  private  in- 
structions given  by  a  shipper  to  his  agent  who 
delivered  the  property  to  the  carrier  for  ship- 
ment limiting  the  agent's  authority  to  bind  the 
shipper. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Agent  Cent  Dig.  U  377,  377%;  Dec.  Dig. 
®=>ll5.] 

5.  Carriees  «=»11— Rules  and  Regulations 
GovEBNiNO  Shipmentb— Validity. 

Interstate  Commerce  Act,  {  15.  as  amended 
by  Act  June  29,  1906,  §  4,  provides  that  when- 
ever the  Interstate  Commerce  Commission  shall 
be  of  the  opinion  that  any  rates  or  charges  of 
any  carrier  or  any  classifications,  regulations, 
or  practices  are  unjust,  unreasonable,  unjustly 
discriminatory,  or  unduly  preferential  or  prej- 
udicial, it  may  determine  and  prescribe  what 
will  be  just  and  reasonable  rates  and  chari^es 
and  what  classification,  regulation,  or  practice 
is  just,  fair,  and  reasonable.  Held,  that  a  car- 
rier may  make  and  file  reasonable  regulations 
touching  the  manner  in  which  shipments  are 
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permitted  to  b«  made,  and  these  regulations, 
when  fair  and  reasonable  and  when  filed  and 
in  force,  because  of  such  fairness  and  reason- 
ableness or  because  no  ruling  has  been  made  up- 
on their  fairness  and  reasonableness,  are  en- 
forceable. 

[Ed.  Note. — For  other  cases,  see  Carrien, 
Cent  Dig.  ff  2,  3;  Dec  Dig.  ig=»ll.] 

6.  Oabbiers  <g=>218— Liabilitt  hob  Loss  of 
OB  Injury  to  Shipments— tiUOTATiON  Bas- 
ed ON  Declabed  Value. 

An  interstate  carrier's  rates  and  regula- 
tions as  filed  with  the  Interstate  Commerce 
Commission  prescribed  a  rate  for  horses  based 
upon  a  valuation  of  $75  with  an  additional 
charge  of  12  per  cent  of  the  excess  in  value 
above  $75,  and  contained  a  regulation  that  live 
stock  would  be  received  only  upon  execution  of 
the  company's  live  stock  contract  Plaintiff 
claimed  to  have  had  an  oral  contract  with  a 
carrier's  agent  in  St  Joseph  for  the  transporta- 
tion of  a  horse  to  that  point  from  Boston  for 
$135,  which  was  the  published  rate  based  upon 
a  declared  value  of  $75.  By  his  direction  the 
horse  was  delivered  to  the  carrier  in  Boston  by 
his  agent.  Held,  that  the  agent  had  authority 
to  bind  plaintiS  by  the  execution  of  a  con- 
tract limiting  the  carrier's  liabilit?  to  $75,  as 
he  was  charged  with  notice  that  before  the  horse 
could  be  shipped  the  agent  would  be  required  to 
execute  such  contract  and  the  carrier  could  not 
legally  contract  for  the  carriage  of  the  horse  for 
$135  if  the  declared  value  was  more  than  $75, 
as  this  would  have  given  plaintiS  a  forbidden 
preferential  rate  or  rebate. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §i  674-696,  927,  928,  933-949;  Dec 
Dig.  <S=218.] 

7.  Cabbiebs  ^=9218— Liabiutt  fob  Loss  of 
OB  INJUBT  TO  Shipments— Limitation  Bas- 
ed OK  Deolabed  Value. 

Where  a  carrier  had  a  rate  for  the  trans- 
portation of  horses  fixed  upon  a  value  of  $75 
with  an  additional  charge  of  12  per  cent  of  the 
excess  value  above  $76,  a  contract  limiting  the 
liability  of  the  carrier  to  $75,  thereby  declared 
to  be  the  value  of  the  horse,  was  not  a  violation 
of  the  Interstate  Commerce  Act  and  the  carrier 
was  not  liable  for  the  full  value  of  the  horse, 
though  the  carrier  knew  the  actual  value  of  the 
horse  and  that  it  largely  exceeded  the  declared 
value  when  the  contract  was  made;  there  being 
no  collusion  between  the  shipper  and  the  car- 
rier's agent  to  declare  a  false  value  for  the  pur- 
pose of  procuring  a  quasi  rebate  or  preferential 
rate. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  674-«96,  927,  928,  933-949;  Dec 
Dig.  <8=>21&] 

In  jBanc.  Appeal  fr<»n  Circuit  Court, 
Buchanan  County;  W.  K.  Amlck,  Judge. 

Action  by  John  Donovan  against  Wells 
Fargo  &  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed  and 
remanded. 

This  is  an  action  brought  in  the  circuit 
court  of  Buchanan  county  for  the  negligent 
killing  of  a  horse  of  plaintiff  by  defend- 
ant, while  defendant  was  engaged  as  a  car- 
rier in  transporting  said  horse  from  Boston, 
Mass.,  to  St.  Joseph,  Mo. 

As  a  foreword,  we  may  say  that  respond- 
ent, pending  this  appeal  here,  died,  and  this 
cause  has  been  properly  revived  in  the  names 
of  John  D.  Bichardson  and  J.  O.  Schneider, 
as  administrators  of  the  estate  of  respondent, 


deceased.  With  this  fact  kept  In  mind,  we 
see  no  valid  reason  for  disturbing  the  style 
of  this  case,  and  will  refer  to  the  substituted 
respondents  as  plaintiff,  and  to  appellant 
herein  simply  as  defendant 

The  facts  which  are  necessary  to  an  under- 
standing of  the  points  discussed  are  as  fol- 
lows :  Col.  John  Donovan,  originally  plain- 
tiff, now,  as  stated,  deceased,  some  time  h> 
the  latter  part  of  May,  1907,  procured  one 
Louis  Pflngst,  a  resident  of  Boston,  Mass., 
and  a  friend  of  plaintiff,  to  purchase  for  him 
a  valuable  horse  named  "Flexo,"  being  the 
same  wlilch  was  killed  by  defendant's  negli- 
gence. The  price  paid  for  the  horse  Fleio 
by  plaintiff  was  the  sum  of  $2,60a  Plata- 
tiff,  being  desirous  of  having  this  horse  ship- 
ped by  express  from  Readville,  Mass.,  a  sub- 
urb of  Boston,  to  St  Joseph,  Mo.,  procured 
the  delivery  of  the  horse  by  said  Pflngst  at 
the  office  of  defendant  in  Boston.  A  day  or 
so  prior  to  such  delivery,  one  Nichols,  the 
agent  of  defendant  at  St  Joseph,  called  on 
plaintiff  with  a  view  of  procuring  for  de- 
fendant the  transporting  of  the  horse.  Relat- 
ing what  occurred  In  his  conversation  with 
Nichols,  plaintiff  testified  as  follows: 

"I  told  Mr.  Nichols  that  I  had  a  horse  and 
a  mare  at  Boston,  and  I  asked  him  what  it 
would  cost  me  to  deliver  them  at  St  Joseph.  He 
told  me  $135  each.  I  asked  him  if  it  was  the 
same  price  for  each  horae,  without  regard  to 
value.  He  said,  'Yes.'  I  asked  him  if  a  horse 
that  I  boueht  for  $2,600,  and  was  worth  that 
many  thousand,  ought  not  to  be  charged  any 
more  than  a  mare  that  cost  $270,  and  was  worth 
about  $350.  He  said  a  horse  was  a  horse,  and 
all  carried  at  the  same  rate,  and  he  quoted  a 
case  where  I  had  shipped  a  big  Percheron  stal- 
Uon  to  Portland,  Or.,  that  weighed  2,300  lbs., 
and  he  was  carried  at  a  rate  of  a  thousand 
pounds.  He  said  all  horses  were  alike.  I 
thought  that  that  was  a  pretty  big  price  for  the 
shipment,  and  I  wrote  to  W.  T.  Van  Bnmt; 
who  was  a  director  in  the  Wells  Fargo  Com- 
pany in  New  York.  I  had  had  some  previous 
shipments  with  them,  and  I  asked  him  if  that 
was  •  •  •  I  asked  if,  on  account  of  the  val- 
ue of  the  horse,  I  should  require  a  special  car. 
I  asked  Mr.  Nichols  if,  on  account  of  the  valne 
of  the  horse,  I  should  not  have  a  special  car, 
and  a  man  in  charge,  and  he  told  me,  'No,'  that 
they  would  be  shipped  in  portable  stalls,  in  the 
regular  express  car,  where  a  man  who  under- 
stood it  would  care  for  them,  and  where  theie 
was  always  at  least  one  messenger  right  in  the 
car  with  them,  day  and  night  and  that  I  wonld 
get  them  in  three  days  from  the  time  they  left 
there.  That  was  my  contract  with  Mr.  Nichols, 
and  he  said  he  would  arrange  the  shipment  in 
Boston,  which  he  did,  as  far  as  I  know.  I 
asked  Mr.  Nichols  if  there  was  any  chance  (rf 
him  being  mistaken  about  the  value  of  the  horse, 
and  told  him  that  by  shipping  by  freight  a 
stallion  was  always  charged  three  or  four  timei 
as  much  as  a  gelding  or  a  mare,  and  he  said 
that  the  absence  of  that  in  express  shipments, 
and  the  difference  in  time,  was  what  made  the 
price;  and  I  told  him  to  go  ahead  and  do  it 
and  he  said  he  would  instruct  Boston,  and  that 
I  would  have  no  further  trouble  about  it 

Shortly  after  the  above  conversation,  plain- 
tiff became  ill,  though  he  had  in  the  mean- 
time and  prior  to  his  illness,  apparently,  sent 


^stVor  other  case*  see  same  toplo  and  KEY-NUMBBiR  In  all  Kay-Numbered  DtCMta  tad  Indexes 


Digitized  by 


Google 


Mo.) 


DOKOVAK  y.  WEULS  fABOO  A  GO. 


811 


tbe  following  tdegrain  to  said  Pflngst,  whlcb 
(date,  address,  and  signature  omitted)  Is, 
to  wit: 

"Please  send  both  horses  quick  by  Wells 
Fargo  Express  without  man  in  charge.  Elxpress 
people  will  feed  and  care  for  them.  I  leave  it 
to  you  about  Flezo  harness  and  traj^s.  I  natu- 
rally want  all  necessary  to  work  hun;  do  not 
know  how  much  that  requires  as  have  neTer  seen 
him  rigged  for  work.  Wire  me  when  they 
leaTe." 

The  aboTB  telegram  was  shown  by  Pflngst 
to  defendant's  agent  at  Boston,  who  there- 
upon wired  Nichols  at  St.  Joseph  as  follows: 

"A  man  whose  responsibility  is  unknown  to 
me  showB  despatch  from  John  DonoTan.  St 
Joseph,  ordering  two  horses  forwarded  by  Wells 
Fargo  to  St  Joseph,  asks  us  to  furnish  whole 
car.  Please  interyiew  consignee,  telegraph  us 
suitable  Instructions.  Horses  now  at  Bead- 
Tille,  exclusive  o£Sce  Adams  Express,  ten  miles 
from  Boston,  therefore  shipment  must  be 
brought  to  Boston  if  Wells  Fan;o  is  to  handle." 

In  answer  to  the  telegram  last  above,  Nlcb- 
ols  wired  the  bdow  message  to  agent  of  de- 
fendant at  Boston: 

"Secure  Donovan  horses.  Have  them  driven 
to  Boston  and  forwarded  by  oar  line.  Don't 
want  whole  car,  but  do  want  safe  handling  in 
portable  stalls.  Wire  departure.  Have  quoted 
him  three  rates  on  one  thousand  pounds  each. 
No  special  valuation." 

Prior  to  sending  the  above  telegram,  Nich- 
ols bad  called  on  plaintiff  for  furtlier  in- 
structions; but  plaintiff,  being  111,  was  un- 
able to  see  btm,  tbongb  tbe  nature  of  Nicbols' 
business,  wblcb  was  to  obtain  certain  and 
definite  informatiob  as  to  tbe  manner  In 
wblcb  plaintiff  desired  to  have  tbe  borse  ship- 
ped, was  communicated  to  plaintiff  by  tbe 
latter's  daughter.  Plaintiff  thereupon  wrote 
a  note  to  defendant's  agent  Nichols,  as  fol- 
lows: 

"Don't  want  exclusive  car.  Don't  want  man 
in  charge.  Do  want  borse  (sic)  brought  to  Bos- 
ton and  shipped  by  W.  °F.  Ex.  at  price  named  by 
yon  $135.00  each.^' 

Following  these  inatractlons,  Pflngst  on 
May  29,  1907,  delivered  tbe  borse  Flexo  to 
defendant,  together  with  a  little  mare  not 
here  in  controversy,  upon  an  express  car  at 
Boston,  and  on  delivering  these  horses  ex- 
ecuted what  is  called  in  the  record  a  "limited 
liability  live  stock  contract"  Tbe  form  of 
these  contracts  is  so  well  known  that  we  do 
not  deem  it  necessary  to  take  np  space  wltb 
tbe  whole  of  this  one,  and  content  us  there- 
fore with  setting  out  only  such  parts  as  are 
necessary  to  make  clear  the  discussion.  The 
contract  In  qaestlon  began  with  a  "Notice  to 
shippers,"  wblcb  notice,  continuing,  provided 
that: 

"The  shinper  will  value  his  stock,  which  valu- 
ation will  be  inserted  in  the  contract,  and  the 
charge  for  carriage  will  be  based  on  such  valu- 
ation." 

Other  clanses  pertinent  ran  thus: 
"This  contract  made  at  Boston,  Mass.,  this 
29  day  of  May,  1907,  between  Wells  Fargo  & 
Company,  party  of  the  first  part,  hereinafter 
called  the  express  company,  and  L.  Pflngst,  here- 
inafter called  the  shipper,  party  of  the  second 
part,  witnesseth :  That  the  express  company 
undertakes  to   forward  to  tbe  railroad  depot 


reached  by  the  express  company,  which  is  near- 
est to  destination,  the  animals  hereinafter  men- 
tioned, of  which  tbe  shipper  declares  himself  to 
be  the  owner  (or  duly  authorized  agent  of  the 
owner),  to  wit:  •  •  •  One  horse  consigned 
to  John  Donovan  at  So.  St.  Joseph,  Mo.,  for 
the  sum  of  one  hundred  thirty-five  dollart  and 
no  oentt,  ichich  charge  is  fixed  iy  and  baieS 
upon  the  value  of  said  animals  as  declared  by 
the  shipper,  as  hereinafter  mentioned.  (Italics 
ours.) 

"And  in  consideration  of  the  premises,  said 
parties  agree:  That  the  shipper,  before  deliv- 
ering tbe  said  animals  to  said  express  company, 
demanded  to  be  advised  of  the  rates  to  be  charg- 
ed for  the  carriage  of  said  animals  as  aforesaid, 
and  thereupon  was  offered  by  said  express  cou)- 
pany  alternative  rates  proportioned  to  the  value 
of  said  animals,  such  value  to  be  fixed  and  de- 
clared by  tbe  shioper,  and  according  to  the 
following  tariff  of  charges,  viz. : 

"Charge  for  the  shipment  at  these  values: 

"For  horses,  jacks  or  mules  of  a  value  not 
exceeding   $75.00    each.    *    •    « 

"When  the  value  declared  by  the  shipper  ex- 
ceeds the  value  stated  in  the  preceding  para- 
graph, an  addition  to  tbe  foregoing  charge  will 
be  made  according  to  the  following  schedule, 
to  wit :  When  the  merchandise  rate  is  *  *  * 
over  $3.00  per  100  lbs.  and  not  over  $6.00  per 
100  lbs.,  the  additional  charge  will  be  12  per 
cent,  of  excess  valaation. 

"The  shipper  in  order  to  avail  himself  of  said 
alternative  rates,  and  in  consideration  thereof, 
being  asked  by  the  express  company  to  value 
said  property,  now  declares  tbe  value  herein- 
after mentioned  to  be  the  true  values  of  said 
animals  so  to  be  shipped  as  follows:  Number 
and  kind,  one  horse;  value,  $50.00.    •    •    * 

"Wells  Fareo  &  Company, 
"By  McGowan,  Agent, 

"Party  of  the  first  part. 

"Louis  Pflngst 

"(Duly  authorized  Agent  of  the  Owner.) 
"Party  of  the  second  part" 

Tbe  horse  Flexo  was  In  tbe  course  of 
transportation  so  badly  Injured  by  tbe  neg- 
ligence of  defendant  as  to  cause  bis  death. 
This  action  thereupon  followed,  and  tbe  trial 
below  resulted  in  a  verdict  for  plaintiff  for 
the  sum  of  $10,000 ;  tbe  same  being  the  val- 
ue at  tbe  borse  as  found  by  tbe  Jury. 

Upon  tbe  trial,  defendant,  having  duly 
pleaded  all  applicable  provisions  of  the  In- 
terstate Commerce  Act,  offered  among  other 
things  its  duly  filed  and  published  tariff 
sheets,  wblcb  were  in  force  on  tbe  date  of 
tbe  maUng  of  this  shipment,  and  which,  to- 
gether with  regulations  governing  shipments, 
had  theretofore  been  duly  filed  wltb  the  In- 
terstate Commerce  Commission  as  required 
by  law.  In  brief,  these  tariff  sheets  showed 
that  tbe  merchandise  rate  from  Boston  to  St. 
Joseph  was  $4.50  per  hundred  pounds;  that 
the  rate  on  horses  was  three  times  the  said 
merchandise  rate,  based  upon  the  arbitrary 
estimated  weight  of  1,000  pounds  for  each 
borse,  regardless  of  the  actual  weight  there- 
of; thus  making  the  charge  for  the  carriage 
of  a  borse  of  a  declared  value  not  to  exceed 
$75,  tbe  sum  of  $135,  as  set  out  in  tbe  live 
stock  contract  above.  This  tariff  sheet  fur- 
ther says  that  "when  tbe  value  declared  by 
the  shipper  exceeds  that  given  above,  an  ad- 
ditional charge  must  be  made  on  the  excess 
valuation"  of  12  per  cent  of  such  excess  val- 
uation. 
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There  Is,  in  the  case  as  presented  to  ns  on 
this  appeal,  no  contention  as  to  the  fact  that 
defendant's  negligence  caused  the  death  of 
the  horse;  nor  is  any  question  raised  as  to 
the  correctness  of  the  jury's  verdict  as  to 
the  value  of  said  horse.  The  sole  question  is 
whether,  under  the  facts  here,  plaintift  is  en- 
titled to  recover  the  sum  of  $10,000,  conced- 
ed for  the  purposes  of  this  appeal  to  have 
been  the  value  of  the  horse  in  question,  or 
whether  he  is  limited  to  the  sum  of  $50,  the 
declared  value  as  set  forth  in  the  live  stock 
contract  executed  by  said  Pflngst.  Such  fur- 
ther facts  as  may  be  necessary  to  make  clear 
what  we  say  will  be  found  in  the  opinion. 

Lathrop,  Morrow,  Fox  &  Moore,  of  Kansas 
City,  and  Culver  &  Phillip,  of  St  Joseph, 
for  appellant  John  E.  Dolman,  of  St  Jo- 
seph, for  respondent 

FARIS,  J.  (after  stating  the  facts  as 
above).  Much  testimony  was  taken  and  many 
instructions  given  upon  the  trial,  but  in  the 
last  analysis,  whether  we  shall  affirm  or 
whether  we  shall  reverse  and  remand  this 
case  turns  upon  the  answer  to  this  single 
question,  viz.:  May  an  interstate  shipper  in 
case  of  loss  recover  more  than  the  declared 
value  of  an  article,  where  there  are  two  rates 
based  upon  value,  and  where,  though  the  true 
value  is  made  known,  a  lower  rate  is  taken 
upon  such  arbitrary  declared  value  fixed  by 
the  shipper  for  the  purpose  of  securing  the 
lower  rate?  The  question  as  put  compre- 
hends the  compliance  by  the  carrier  with  all 
of  the  provisions  of  the  Interstate  Commerce 
Act  as  to  filing  and  publishing  its  tariff 
sheets  which  were  in  force  on  the  29th  day 
of  May,  1907,  the  fact  as  to  which  in  this 
case  is  not  seriously  denied. 

[1]  Since  this  Is  conceded  to  be  an  inter- 
state shipment  and  since  it  involves  the 
legal  effect  of  the  Carmack  Amendment  to 
the  Hepburn  Act  (34  Stat  584,  c.  3591),  we 
need  in  no  wise  concern  ourselves  with  the 
condition  upon  the  case  stated  of  our  own 
statute  law  or  of  the  common  law  as  Inter- 
preted in  this  state.  The  curious  may  consult 
the  cases  of  Kice  v.  Railroad,  63  Mo.  314; 
McFadden  v.  Railroad,  92  Mo.  343.  4  S.  W. 
689,  1  Am.  St  Rep.  721;  Ward  v.  Railroad, 
158  Mo.  226,  58  S.  W.  28;  Leas  v.  Railroad, 
157  Mo.  App.  455,  136  S.  W.  963;  Blanken- 
ship  V.  Railroad,  160  Mo.  App.  631,  142  S.  W. 
471 ;  Oxley  v.  Railroad,  65  Mo.  629 ;  Paddock 
T.  Railroad,  155  Mo.  524,  56  S.  W.  453;  Mc- 
Elvain  V.  Railroad,  151  Mo.  App.  126,  131  S. 
W.  73C ;  McElvaln  v.  Railroad,  176  Mo.  App. 
379,  158  S.  W.  464;  Dawson  v.  Railroad,  79 
Mo.  296 ;  Kellerman  v.  Railroad,  136  Mo.  177, 
84  S.  W.  41,  37  S.  W.  828;  George  v.  Rail- 
road, 214  Mo.  651,  113  S.  W.  1099,  127  Am. 
St  Rep.  690;  Railroad  v.  Cleary,  77  Mo.  634, 
46  Am.  Rep.  13 ;  Richardson  v.  Railroad,  149 
Mo.  3U,  50  S.  W.  782— for  both  the  past  and 
present  condition  of  our  own  Missouri  hold- 
ings, when  unaffected  by  the  Carmack  Amend- 


ment to  the  Interstate  Commerce  Act  In 
the  light  of  the  recent  rulings  of  the  Supreme 
Court  of  the  United  States,  our  dedMons 
have  been  wholly  superseded  and  become 
matters  of  ancient  legal  history  or  legal  curi- 
osity only.    Adams  Express  Co.  v.  Cronlnger, 

226  U.  S.  491,  33  Sup.  Ct  148,  57  h.  Ed.  314, 
44  L.  R.  A.  (N.  S.)  267;  Atchison,  etc,  Ry. 
Co.  V.  Robinson,  233  U.  S.  173,  34  Sup.  Ct 
556,  58  L.  Ed.  901 ;  Missouri,  Kansas  &  Tex- 
as Ry.  Co.  V.  Harrlman,  227  U.  S.  657,  33 
Sup.  Ct  397,  57  L.  Ed.  690;  Great  Northern 
Ry.  Co.  V.  O'Connor,  232  U.  S.  608,  34  Sup.  Ct 
380,  58  L.  Ed.  703 ;  Chicago,  R.  I.  &  P.  R  Co. 
V.  Cramer,  232  U.  S.  490,  34  Sup.  Ct  383,  58 
li.  Ed.  697;  Kansas  Southern  Ry.  v.  Carl,  227 
U.  S.  639,  33  Sup.  Ct  391,  57  L.  Ed.  683; 
Wells  Fargo  &  Co.  v.  Nelman-Marcus  Co.,  227 
U.  S.  469,  33  Sup.  Ct  267,  57  L.  Ed.  600; 
Boston,  etc..  Railroad  v.  Hooker,  233  V.  S. 
97,  34  Sup.  Ct  626,  58  L.  Ed.  868. 

Clearly  and  concisely  this  legislative  Intent 
to  occupy  the  entire  field  of  interstate  ship- 
ments and  to  wholly  oust  the  several  states 
from  control  thereof  Is  expressed  by  the  Su- 
preme Court  of  the  United  States  in  its  con- 
struction of  said  Carmack  Amendment  in  the 
case  of  Atchison,  etc.,  Railroad  Co.  v.  Robin- 
son, supra,  wherein,  at  page  180  of  233  U.  S., 
on  page  558  of  34  Sup.  Ct.  (58  L..  Ed.  901),  it 
is  said: 

"It  is  thug  seen  that  the  defendant  specially 
set  up  a  defense  under  the  Interstate  Commeice 
Act,  a  federal  statute,  which,  if  denied  to  him, 
was  an  adverse  ruling  of  federal  right  which 
would  warrant  the  bringing  of  the  case  to  this 
court  from  the  highest  court  of  a  state  under 
former  section  709  of  the  Revised  Statutes  of  the 
United  States,  now  section  237  of  the  Judicial 
Code.  It  is  apparent  from  the  foregointr  state- 
ment that  the  federal  question  now  presented  in- 
volves the  ruling  of  the  state  court  denying  to 
the  carrier  the  benefit  of  the  Interstate  Com- 
merce Act  a  compliance  with  which  was  set 
up  In  the  amended  answer  and  supported  by 
testimony  tending  to  show  the  truth  of  the  al- 
legations thereof. 

"That  the  effect  of  the  Carmack  Amendment 
to  the  Hepburn  Act  section  20,  Act  of  June 
29,  1906,  c.  3591,  34  Stat  584,  593,  was  to  giye 
to  the  federal  jurisdiction  control  over  inter- 
state commerce  and  to  make  supreme  the  fed- 
eral legislation  regulating  liability  for  property 
transported  by  common  carriers  in  interstate 
commerce,  has  been  so  recently  and  repeatedly 
decided  in  this  court  as  to  require  now  little 
more  than  a  reference  to  some  of  the  cases. 
Kansas  Cify  Southern  Ry.  Co.  v.  Carl,  227  D. 
S.  639  [33  Sup.  Ct.  301,  67  L.  Ed.  688]: 
Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Harrimao, 

227  U.  S.  657  [33  Sup.  Ct  397,  57  L.  Ed.  690]; 
Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Cra- 
mer, 232  U.  S.  490  [34  Sup.  Ct  383,  58  I*  Ed. 
697];  Great  Northern  Ry.  Co.  v.  O'Connor,  232 
U.  S.  608  [34  Sup.  Ct  380,  58  U  Ed.  703].  We 
regard  these  cases  as  settling  the  proposition 
that  the  shipper  as  well  as  the  carrier  is  bound 
to  take  notice  of  the  filed  tariff  rates,  and  that 
so  long  as  they  remain  operative  they  are  con- 
clusive as  to  the  rights  of  the  parties,  in  the 
absence  of  facts  or  circumstances  showing  an 
attempt  at  rebating  or  false  billing." 

The  applicable  part  of  said  amendment  to 
which  reference  is  made  In  the  exceii>t  supra 
reads  thus: 
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^liat  any  common  carrier,  railroad,  or  trans- 
iwrtation  company  receivins  property  for  trans- 
portation from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to  the  law- 
ful bolder  thereof  for  any  loss,  damage,  or  in- 
iiU7  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  deliver- 
ed or  over  whose  line  or  lines  such  property  may 
IM8S,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  rail- 
road, or  transportation  company  from  the  lia- 
bility hereby  imposed :  Provided,  that  nothing 
in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  be  has  under  existing  law." 

Tbat  upon  first  blash  the  cardinal  dominat- 
ing intent  of  this  amendment  may  appear  to 
have  been  to  devlae  means  by  which  <1)  a 
Bblpi>er,  suffering  loss  or  damage,  could  hare 
at  his  door  a  convenient  defendant  as  well  as 
a  handy  forum;  and  (2)  that  it  was  designed 
to  lessen  the  expense  and  difficulty,  amounting 
often  to  impossibility,  of  making  proof  of  the 
place  and  facts  of  the  actionable  injury  or 
loss  and  of  the  Identity  of  the  actual  tort- 
feasor, is  now  wholly  beside  the  question. 
The  Supreme  Court,  however,  had  already,  in 
an  earlier  case,  Adams  Elxpress  Co.  v.  Cron- 
Inger,  supra,  at  page  504  et  seq.,  of  226  U.  S., 
at  page  ISl  of  33  Sup.  Ct  (57  L.  Ed.  314,  44 
L.  B.  A.  [N.  S.]  257),  succinctly  ruled  upon 
this  question,  as  well  as  upon  that  previously 
herein  mentioned,  as  mark  tliis  language: 

"First.  It  affirmatively  requires  the  initial 
carrier  to  issue  'a  receipt  or  biU  of  lading  there- 
for,' when  it  receives  'property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  in  an- 
other.' 

"Second.  Soch  initial  carrier  ia  made  'liable 
to  the  lawful  bolder  thereof  for  any  loss,  dam- 
age, or  injury  to  such  property  caused  by  it.' 

"Third.  It  is  also  made  liable  for  any  loss, 
damage,  or  injury  to  snch  property  caused  by 
'any  common  carrier,  railroad  or  transporta- 
tion company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  prop- 
erty may  pass.' 

"Fourth.  It  affirmatively  declares  that  'no 
contract,  receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transporta- 
tion company  from  the  liability  hereby  im- 
■posed.' 

"Prior  to  that  amendment  the  rule  of  carrier's 
liabiUty,  for  an  interstate  shipment  of  property, 
as  enforced  in  both  federal  and  state  courts,  was 
either  that  of  the  general  common  law  aa  de- 
clared by  this  court  and  enforced  in  the  federal 
courts  throughout  the  United  States  (Hart  v. 
Pennsylvania  Railroad,  112  U.  S.  331  [5  Sup. 
Ct  151,  28  L.  Ed.  71'n),  or  that  determined  by 
the  supposed  public  policy  of  a  particular  state 
(Pennsylvania  Railroad  v.  Hughes,  191  U.  S. 
477  [24  Sup.  Ct  132,  48  L.  Ed.  268]),  or  that 
prescribed  by  statute  law  of  a  particular  state 
(Chicago,  etc..  Railroad  v.  Solan.  169  U.  S. 
133  [18  Sup.  Ct  289,  42  L.  Ed.  688]). 

"Neither  uniformity  of  obligation  nor  of  lia- 
bility was  possible  until  Congress  should  deal 
with  the  subject  The  situation  was  well  de- 
picted by  the  Supreme  Court  of  Georgia  in 
Southern  Pacific  Co.  v.  Crenshaw,  5  Ga.  App. 
675,  687,  63  S.  E.  865,  870,  where  that  court 
said:  'Some  states  allowed  carriers  to  exempt 
themselves  from  all  or  a  part  of  the  common- 
law  liability,  by  rule,  regulation,  or  contract; 
others  did  not  The  federal  courts  sitting  in 
the  various  states  were  following  the  local  rule, 
a  carrier  being  held  liable  in  one  court  when 
under  (he  same  state  of  facts  he  would  be  ex- 


empt from  liability  in  another.  Hence  this 
branch  of  interstate  commerce  was  being  sub- 
jected to  such  a  diversity  of  legislative  and  judi- 
cial holding  that  it  was  practically  impossible 
for  a  shipper  engaged  in  a  business  that  ex- 
tended beyond  the  confines  of  bis  own  state,  or 
for  a  carrier  whose  lines  were  extensive,  to 
know  without  considerable  investigation  and 
trouble,  and  even  then  oftentimes  with  bat  lit- 
tle certainty,  what  would  be  the  carrier's  ac- 
tual responsibility  as  to  goods  delivered  to  it 
for  transportation  from  one  state  to  another. 
The  congressional  action  has  made  an  end  to 
this  diversity,  for  the  national  law  is  paramount 
and  supersedes  all  state  laws  as  to  the  rights 
and  liabilities  and  exemptions  created  by  such 
transaction.  This  was  doubtless  the  purpose  of 
the  law;  and  this  purpose  will  be  effectuated, 
and  not  impaired  or  destroyed,  by  the  state 
court's  obeying  and  enforcing  the  provisions 
of  the  federal  statute  where  applicable  to  the 
fact  in  such  cases  as  shall  come  before  them.' 
"That  the  legislation  supersedes  all  the  regu- 
lations and  policies  of  a  particular  state  upon 
the  same  subject  results  from  .its  general  char- 
acter. It  embraces  the  subject  of  the  liability 
of  the  carrier  under  a  bill  of  lading  which  he 
must  issue  and  limits  his  power  to  exempt  him- 
self by  rule,  regulation,  or  contract.  Almost 
every  detail  of  the  subject  is  covered  so  com- 
pletely that  there  can  be  no  rational  doubt  but 
that  Congress  intended  to  take  possession  of 
the  subject  and  supersede  all  state  regulation 
with  reference  to  it  Only  the  silence  of  Con- 
gress authorized  the  exercise  of  the  police  pow- 
er of  the  state  upon  the  subject  of  such  con- 
tracts. But  when  (Congress  acted  in  such  a  way 
as  to  manifest  a  purpose  to  exercise  its  conceded 
authority,  the  regulating  power  of  the  state 
ceased  to  exist.  Northern  Pacific  Ry.  v.  State 
of  Washington,  222  U.  S.  370  [32  Sup.  Ct.  160, 
56  L.  Ed.  237];  Southern  Railway  v.  Reid,  222 
U.  S.  424  [32  Sup.  Ct.  140,  56  L.  Ed.  257]; 
Mondon  v.  Railroad,  223  U.  8.  1  [32  Sup.  Ct 
169,  56  L.  Ed.  327,  38  L.  B.  A.  (N.  S.)  44]." 

Therefore,  whether  the  effect  of  thus  ex- 
tending federal  control  and  authoritatlTe 
federal  Judicial  construction  over  questions 
arising  out  of  interstate  shipments,  to  the 
entire  preclusion  of  conclusive  interpretation 
by  the  state  courts,  was  adventitious  or  In- 
tentional, confessedly  this  effect  has  followed 
this  amendment  pursuant  to  a  construction 
thereof  neither  harsh  nor  unduly  violent,  and 
in  this  construction  we  acquiesce  ungrudging- 
ly as  In  duty  bound. 

[2]  II.  We  do  not  understand  plaintiff  to 
make  the  broad  contention  that  a  limited  lia- 
bility live  stock  contract,  based  upon  the 
declared  value  as  contradistinguished  from 
the  actual  value  of  the  animal  shipped,  is 
ipso  facto  void,  for  that  it  is  of  the  nature  of 
a  contract  against  the  negligence  of  the  car- 
rier. If  this  broad  contention  be  among 
the  reasons  urged,  the  point  has  long  ago 
been  settled  against  him.  Hart  v.  Pennsyl- 
vania Railroad  Ca,  112  U.  S.  331.  5  Sup.  Ct 
151,  28  L.  Ed.  717;  Adams  Express  Co.  v. 
Gronlnger,  226  U.  S.  491,  33  Sup.  Ct  148, 
57  L.  Ed.  314,  44  L.  a  A.  (N.  S.)  257. 

In  the  case  of  Adams  Express  Co.  v.  Cron- 
inger,  supra,  at  pages  509  to  511  of  226  D.  S., 
at  pages  153  and  154  of  33  Sup.  Ct  (57  L.  Ed. 
314,  44  L.  R.  A.  [N.  S.]  257),  the  Supreme 
Court  said : 

"That  a  common  carrier  cannot  exempt  him- 
self from  liability  for  his  own  negligence  or  tbat 
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of  his  servanta  is  elementary.    Tork  Mtg.  Co.  ▼. 

lUinois  Central  Railroad.  S  Wall.  107  [18  L. 
Ed.  170];  Railroad  Company  v.  Lockwood,  17 
Wall.  357  m.  L.  Ed.  627];  Bank  of  Kentucky 
V.  Adams  Express  Company,  93  U.  S.  174  [23 
Ik  Ed.  872];  Hart  -v.  Pennsylvania  Railroad, 
112  U.  S.  331,  338  [5  Sup.  Ct  151,  28  L.  Ed. 
717].  The  rule  of  the  common  law  did  not  lim- 
it his  liability  to  losa  and  damage  due  to  bis  own 
negligence,  or  that  of  his  servants.  That  rule 
went  beyond  this,  and  he  was  liable  for  any 
loss  or  damage  which  resulted  from  human  agen- 
cy, or  any  cause  not  the  act  of  God  or  the 
public  enemy.  But  the  rigor  of  this  liability 
might  be  modified  through  any  fair,  reasonable, 
and  just  agreement  with  the  shipper  which  did 
not  Include  exemption  against  the  negligence 
of  the  carrier  or  his  servants.  The  inherent 
ri|ht  to  receive  a  compensation  commensurate 
with  the  risk  involved  the  right  to  protect  him- 
self from  fraud  and  imposition  by  reasonable 
rules  and  regulations,  and  the  right  to  agree 
upon  a  rate  proportionate  to  the  value  of  the 
property  transported. 

"It  has  therefore  become  an  established  rule 
of  the  common  law  as  declared  by  this  court  in 
many  cases  that  such  a  carrier  may  by  a  fair, 
open,  just,  and  reasonable  agreement  limit  the 
amoimt  recoverable  by  a  shipper  in  case  of  loss 
or  damage  to  an  agreed  value  made  for  the  pur- 
pose of  obtaining  the  lower  of  two  or  more 
rates  of  charges  proportioned  to  the  amount  of 
the  risk.  York  Mfg.  Co.  v.  RaUroad,  3  Wall. 
107  [18  L.  Ed.  1701:  Railroad  v.  Lockwood,  17 
Wall.  357  [21  L.  Ed.  627];  Hart  v.  Pennsyl- 
vania Railroad,  cited  above;  Phoenix  Ins.  Co. 
V.  Erie  &  W.  Trans.  Co.,  117  U.  S.  312.  322  [6 
Sup.  Ct.  750,  29  L.  Ed.  873}:  Steam  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  397,  442  [9  Sup. 
Ct  469,  32  L.  Ed.  788];  New  York,  L.  E.  & 
W.  By.  V.  EstiU.  147  U.  S.  619  [13  Sup.  Ct 
444,  37  Ii.  Ed.  2921;    Primrose  v.  W.  U.  Tele- 

fraph  Co.,  154  V.  S.  1,  15  [14  Sup,  Ct  1098, 
8  L.  Ed.  883];    Chicago,   etc.,  Ry.  v.  SoUn, 

169  U.  S.  133,  135  [18  Sup.  Ct  289,  42  L.  Ed. 
688];    Calderon  v.  Atlas  Steamship  Company, 

170  TI.  S.  272,  278  [18  Sup.  Ct  588  42  L.  Ed. 
1033];  Pennsylvania  Railroad  v.  Hughes,  191 
U.  S.  477,  485  [24  Sup.  Ct  132,  48  L.  Ed.  268]. 

"That  such  a  earner  might  fix  his  charges 
somewhat  in  proportion  to  the  value  of  the  prop- 
erty is  quite  as  reasonable  and  just  as  a  rate 
measured  by  the  character  of  the  shipment  The 
principle  is  that  the  charge  should  bear  some 
reasonable  relation  to  the  responsibility,  and 
that  the  care  to  be  exercised  shall  be  in  some 
degree  measured  by  the  bulk,  weight,  character, 
and  value  of  the  property'  carried. 

"Neither  is  it  conformable  to  plain  principles 
of  justice  that  a  shipper  may  understate  the 
value  of  his  property  for  the  purpose  of  reduc- 
ing the  rate,  and  then  recover  a  larger  value  in 
case  of  loss.  Nor  does  a  limitation  based  upon 
an  agreed  value  for  the  purpose  of  adjusting  the 
rate  conflict  with  any  sound  principle  of  public 
policy.  The  reason  for  the  legality  of  such 
agreements  is  well  stated  iu  Hart  v.  Pennsyl- 
vania Railroad,  cited  above,  where  it  is  said 
(112  V.  S.  page  340  [5  Sup.  Ct  page  156,  28 
L.  Ed.  717]) :  'The  limitation  as  to  value  has 
no  tendency  to  exempt  from  liability  for  negli- 
gence. It  docs  not  induce  want  of  care.  It  ex- 
acts from  the  carrier  the  measure  of  care  due 
to  the  value  agreed  on.  The  carrier  is  bound  to 
respond  in  that  value  for  negligence.  The  com- 
pensation for  carriage  is  based  on  that  value. 
The  shipper  is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have  no  great- 
er value,  for  the  purposes  of  the  contract  of 
transportation,  between  the  parties  to  that 
contract  The  carrier  must  respond  for  negli- 
gence up  to  that  value.  It  is  just  and  reason- 
able that  such  a  contract  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on  the 
shipper,  should  be  upheld.  There  is  no  viola- 
tion of  public  policy.    On  the  contrary,  it  would 


be  unjust  and  unreasonable,  and  would  be  t^ 
pugnant  to  the  soundest  principles  of  fair  deal- 
ing and  of  the  freedom  of  contracting  and  thus 
in  conflict  with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss.' " 

Regard  being  had  to  the  duty  under  which 
we  labor  of  conforming  in  all  things  to  the 
views  held  by  the  Supreme  Court,  we  bold 
that  a  limited  liability  contract  for  the  valu- 
ation and  shipment  of  live  stock  is  not  void 
if  "the  carrier  by  a  fair,  open,  Just,  and 
reasonable  agreement  limit  the  amount  recov- 
erable by  a  shipper  in  case  of  loss  or  damage 
to  an  agreed  value  for  the  purpose  of  obtain- 
ing the  lower  of  two  or  more  rate  of  charges 
proportioned  to  the  amount  of  the  risk." 
Boston  &  Maine  Ry.  Co.  y.  Hooker,  233  U.  S. 
97,  34  Sup.  Ct.  526,  58  L.  Ed.  868.  Neither 
does  this  view  differ  very  largely,  if  at  all  in 
principle,  from  the  mle  long  held  in  this 
Btate.  Paddock  v.  Railroad,  155  Mo.  loc.  cit 
544,  66  S.  W.  453;  Oeorge  v.  Railroad,  214 
Mo.  661,  113  S.  W.  1099,  127  Am.  St  Bep. 
690. 

III.  Coming  now  to  the  several  bones  of 
contention,  and  In  order  to  be  exact  as  well 
as  fair,  we  state  the  precise  position  of  coun- 
sel for  plaintiff  In  his  own  language.  Stating 
his  attitude  (a  little  bit  negatively.  It  maj 
be),  he  says: 

"We  will  assume  for  the  purpose  of  present- 
ing It  that  where  there  are  two  rates  based 
upon  value,  the  value  fairly  declared  by  the 
shipper  as  the  true  value  determines  the  legal 
rate  which  the  carrier  must  exact  and  the  ship- 
per pay,  and  which  the  court  must  accept  in  de- 
termining the  rights  and  liabilities  of  the  par- 
ties, and  that  the  rule  of  law  which  has  always 
obtained  in  this  state  and  most  other  common- 
law  jurisdictions,  that  a  carrier  will  not  be  per- 
mitted to  contract  against  liability  for  the  neg- 
ligent performance  of  his  public  duties,  has  been 
modified  (if  it  be  a  modification)  to  that  extent 
by  the  Interstate  Commerce  Act;  but  we  insist 
that  the  rule  thus  established  has  no  applica- 
tion in  this  case,  lecatue  there  u)at  no  suck 
declaration  or  agreement."     (Italics  ours.) 

Elaborating  his  position  as  we  glean  it 
from  other  parts  of  his  argument,  plaintiff 
urges  that  since  be  informed  Nichols,  the 
general  agent  of  defendant,  of  the  true  pur- 
chase price  of  the  horse  killed,  viz.,  $2,600 
(as  well  as  the  pretium  affectionis,  vIe.,  $26,- 
000) ,  it  then  and  there  became  the  duty  ol  de- 
fendant under  the  provisions  of  the  Inter- 
state Commerce  Act  to  charge  and  collect  the 
true  and  correct  tariff  rate  upon  this  value 
(query,  the  purchase  price  value,  or  the  pre- 
tium affectionis  value?  a  large  part  of  which 
latter  at  least  was  recovered  below),  and  that 
the  neglect  and  failure  of  the  defendant's 
agent  to  charge  this  sum  (again  the  query 
arises,  which  sum?),  was  in  effect  a  fraud 
and  evasion  of  the  provisions  of  the  letter 
and  spirit  of  the  Interstate  Commerce  Act, 
and  a  creation  of  a  preferential  rate,  or  re- 
bate, and  that  thus  and  thereby  the  trans- 
action 80  far  ceased  to  be  "teAT,  open,  jUst 
and  reasonable,"  as  to  render  the  carrier  lia- 
ble to  pay  the  true  value  of  the  horse  killed. 
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I>t  us  see  If  this  is  trae.  In  detennliiing 
the  applicable  law,  we  may  concede  two 
facts  that  are  either  not  denied,  or  which 
follow  as  tme  In  law  from  well-known  and 
settled  fondamental  principles:  (a)  That 
plaintiff  at  St  Joeeph,  and  plaintiff's  agent 
Pflngst  at  Boston,  Informed  defendant  of 
the  Talae  of  the  horae  in  question — the  for- 
mer valuing  him  at  from  $2,600  to  $26,000, 
and  the  latter  at  $2,000;  and  (b)  that  In  both 
the  St.  Joseph  office  and  the  Boston  office  of 
defendant  Its  filed  and  printed  tariff  sheets 
and  regalatlons  were  published  in  compliance 
with  the  Interstate  0<Mnmerce  Act  Section 
8,  Int.  Com.  Act  34  U.  S.  Stat  at  Large, 
684;  Texas  &  Pacific  Railway  Co.  v.  Cisco 
OU  Mill,  204  U.  S.  449  [27  Sup.  Ct  368,  51 
L.  Ed.  562].  Both  plaintiff  and  Pflngst  tes- 
tify to  the  matter  of  the  oral  declaration  of 
valne,  thus  making  of  it  a  question  sol^ 
for  the  Jury,  and  which  we  may  not  resolve. 
The  employes  of  defendant  at  both  the  said 
offices  testify  as  to  the  publication  of  the 
rates,  and  no  one  denies  the  fact  categorical- 
I7,  though  plaintiff  swears  he  saw  no  such 
tariffs,  but  frankly  admits  that  he  did  not 
ask  to  see  them.  So,  we  need  not  take  time 
or  space  to  examine  carefully,  or  to  decide, 
whether  such  pablication  be  a  condition 
precedent  to  the  enforceability  of  a  filed 
rate  under  the  Interstate  Commerce  Act. 
Besides,  this  Is  a  question  for  the  federal 
coTirts,  and  the  curious  may  examine  the 
cases  of  Texas  &  Pacific  Railway  Co.  v. 
Cisco  Oil  Mill,  snpra;  Great  Northern  Ry. 
V.  O'Connor,  232  U.  S.  508,  34  Sup.  Ct  880, 
58  L.  Ed.  703;  Atchison,  Topeka  &  Sante  F6 
Ry.  Co.  V.  Robinson,  233  U.  S.  173,  34  Sup. 
Ct  556,  68  Ll  Ed.  901;  and  Boston  &  Maine 
Railroad  v.  Hooker,  233  U.  S.  07,  34  Sup.  Ct 
526,  58  L.  Ed.  868. 

[9]  In  passing,  we  note  that  learned  coun- 
sel for  plaintiff  complains  with  some  bitter- 
ness and  sarcasm  that,  if  plaintiff  had  de- 
clared the  ralue  of  the  borse  killed  as  the 
Jury  found  it,  then,  pursuant  to  the  rates 
set  forth  in  defendant's  filed  tariff  sheets, 
plaintiff  would  hare  been  compelled  to  pay 
$1,326  for  the  carriage  of  this  horse  from 
Boston  to  St.  Joseph,  and  counsel  suggests 
that  the  horse  could  have  been  driven  from 
Boston  to  St  Joseph  "on  the  hoof  much 
more  cheaply.  From  this  fact  plaintiff 
argues  that: 

"Instead  of  this  12  per  cent  rate  beinsr  im- 
posed in  Rood  faith  for  the  production  of  rev- 
enae,  it  was  devised  solely  for  the  purpose  of 
forcing  the  public  to  surrender  by  contract  the 
remedies  which  the  law  provided  aiiraingt  car- 
riers for  the  negligent  performance  of  tiieir  pub- 
He  duties." 

Whether  this  be  a  fact,  or  arise  as  an 
obvious  deduction  from  the  facts,  we  need 
not  inqnire,  as  we  regard  it  as  settled  against 
.  plaintiff's  contention  by  what  ts  held  by  the 
Supreme  Court  in  the  case  of  Boston  &  Maine 
Railroad  v.  Hooker,  supra,  wherein,  at  page 
121  of  233  U.  S.,  at  page  532  of  34  Sup.  Ct 
(68  I..  Ed.  868),  It  was  said: 


"I{  the  charges  filed  were  unreasonable,  the 
only  attack  that  could  be  made  upon  such  lef- 
ulation  would  be  by  proceedings  contesting  their 
reasonableness  before  the  Interstate  Commerce 
Commission.  While  they  were  in  force  they 
were  equally  binding  npon  the  railroad  company 
and  all  passengers  whose  baggage  was  trans- 
ported by  carriers  in  interstate  commerce.  This 
being  the  fact  we  think  the  limitation  of  liabil- 
ity to  $100  fixed  the  amount  which  the  plaintiff 
could  recover  in  this  case,  and  there  was  error 
in  affirming  the  recovery  for  the  full  value  ol 
the  baggage,  in  the  absence  of  a  declaration  of 
such  value  and  paymrait  olf  the  additional 
amount  required  to  secure  liability  in  the  great- 
er sum."  ■ 

Plaintiff  could  therefore^  If  the  rate  fixed 
was  excessive  (and  herein  lay  his  recourse 
in  such  contingency),  have  paid  the  full 
sum  demanded,  and  then  have  recovered  back 
any  unreasonable  excess  charge  by  a  repara- 
tion order.  Great  Northern  Ry.  v.  O'Connor, 
232  U.  S.  loc.  dt  616,  34  Sup.  Ct  380,  SSj 
L.  Ed.  703.  In  the  case  last  above  cited,  at 
page  515  of  232  U.  S.,  on  page  383  of  34  Sup. 
Ct  (58  L.  Ed.  703),  it  was  said: 

"The  8hipi>er  had  the  right  by  appropriate 
proceedings,  to  attack  the  rate  or  the  classifica- 
tion, and,  if  either  or  both  were  held  to  b« 
unreasonable,  could  secure  appropriate  relief 
either  by  Reparation  Order,  or  by  suit  in  court, 
after  such  finding  of  unreasonableness.  Bat  so 
long  as  the  tariff  rate,  based  on  valne,  remained 
operative,  it  was  binding  upon  the  shipper  and 
carrier  alike  and  was  to  be  enforced  by  the 
courts  in  fixing  the  rights  and  liabilities  of 
the  parties.  The  tariffs  are  filed  with  the  com- 
mission and  are  open  to  inspection  at  every 
station.  In  view  of  the  multitude  of  transac- 
tions, it  Is  not  necessary  that  there  shall  be  an 
inquiry  as  to  each  arUcIe  or  a  distinct  agree- 
ment as  to  the  value  of  each  shipment.  If  no 
value  is  stated,  the  tariff  rate  applicable  to  sucb 
a  state  of  facts  applies.  If,  on  the  other  hand. 
there  are  alternative  rates  based  on  value,  and 
the  shipper  names  a  value  to  secure  the  lower 
rate,  the  earrier,  in  the  absence  of  something  to 
show  rebating  or  false  billing,  is  entitled  to  col- 
lect the  rate  which  applies  to  goods  of  that 
class,  and,  if  sued  for  their  loss,  it  is  liable  only 
for  the  loss  of  what  the  shipper  had  declared 
them  to  be  in  class  and  value.^' 

Going  back,  as  a  basis  for  what  we  shall 
next  say,  to  the  evidence  upon  which  we 
base  the  first  of  the  above-conceded  facts, 
we  think  it  fairly  manifest  that  the  minds 
of  Nichols,  the  agent  at  St.  Joseph  of  de- 
fendant, and  that  of  plaintiff,  never  met  in 
truth,  upon  the  matter  of  value.  It  Is  plain 
that  the  plaintiff  had  in  mind  the  value  of 
the  horse  as  a  basis  of  rate  of  carriage: 
wbUe  Nichols,  it  is  fairly  obvious,  referred 
to  weight  and  to  the  fact  that  "a  horse  is  a 
horse"  without  regard  to  whether  such  horae 
weighed  2,300  pounds  (as  did  a  Percheron 
horse  shipped  formerly  by  plaintiff),  or  only 
900  pounds,  as  did  the  little  mare  shipped 
here  with  the  horse  in  controversy,  and  that 
any  horse,  whether  large  or  small,  was  ar- 
bitrarily held  to  weigh  but  1,000  pounds. 
We  say  so  much  here,  and  l>ear  with  us  this 
thought  for  use  when  we  shall  come  to  con- 
sider whether  there  was  present  in  the  mind 
of  either  plaintiff  or  defendant's  agent  a  con- 
scious intent  to  undervalue,  and  'to  connive 
at  undervaluation,  in  order  to  fraudulently 
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evade  the  pabllsbed  tariff  rates,  and  thus 
give  a  preferential  rate  or  rebate  to  plaintiff, 
and  thereby  to  take  an  unlawful  advantage 
of  competitive  carriers. 

[4-B]  IV.  It  is  urgently  Insisted  that 
Pfingst,  under  the  facts  upon  this  record, 
bad  no  authority  to  bind  plaintiff.  We  do 
not  tblnk  that  upon  these  facts  even  at  com- 
mon law  this  position  of  plaintiff  is  tenable. 
Certainly  defendant  is  not  bound  by  the  pri- 
vate Instructions,  If  any,  given  to  Pflngst  by 
the  plaintiff.  Great  Northern  Ry.  v.  O'Con- 
nor, 232  U.  S.  loc.  dt  514,  34  Sup.  Ot  380, 
58  Li.  Bd.  703;  Int  Com.  Comm.  v.  Railroad, 
220  U.  S.  235,  31  Sup.  Ct.  392,  55  L.  Ed.  448 ; 
MeElvain  v.  RaUroad,  161  Mo.  App.  126,  131 
S.  W.  736.  The  Instructions  which  are  shown 
upon  the  record  do  not  negative  the  exist- 
ence of  an  agency  broad  enough  to  bind 
plaintiff  at  common  law.  But,  be  tills  as 
may  be,  the  construction  which  has  been 
placed  upon  the  Interstate  Commerce  Acts 
and  the  reciprocal  notice  and  duties  arising 
and  comported  thereby,  and  which  affect 
both  shipper  and  carrier,  make  Pflngst  the 
agent  with  power  under  this  law  to  bind  and 
loose  plaintiff  as  to  the  shipment  of  this 
horse.  This  is  so  because,  pursuant  to  the 
provisions  of  the  Interstate  Compierce  Act 
(section  15,  Act  June  29,  1906,  34  Stat  584), 
the  carrier  is  permitted  to  make  and  flie  rea- 
sonable regulations  touching  the  manner  In 
which  shipments  are  permitted  to  be  made. 
These  regulations,  when  fair  and  reasonable, 
and  when  filed  and  in  force,  because  of  such 
fairness  and  reasonableness,  or  because  no 
ruling  has  been  made  upon  such  fairness  and 
reasonableness  (Boston  &  Maine  Railroad  v. 
Hooker,  supra),  are  enforceable.  Here  de- 
fendant had  made  and  filed  with  its  tariffs 
and  as  a  workable  part  thereof  this  regu- 
lation, viz.: 

"Live   stock: 

"Any  char^  for  valuation  will  be  assessed  ae- 
cordinK  to  rule  10  (i),  page  4. 

"Receive  only  upon  the  execution  of  the  com- 
pany's live  stock  contract,  except  that  live  stock 
contracts  need  not  be  taken  for  shipment  of 
calves  and  sheep  for  market,  which  may  be  ac- 
cepted on  the  ordinary  freight  receipt,  subject  to 
owner's  risk  of  injury,  death  or  escape. 

"Lave  Stock— In  car  loads,  estimate  at  10,000 
lbs.,  subject  to  rules  provided  above. 

"Hones— Estimate  single  animal  at  1,000  lbs., 
minimum  $25.00  (see  rule  12);  the  minimum 
applies  to  each  horse  in  the  sbipmeot,  but  the 
total  charge  must  not  exceed  the  car  load  rate 
3  t  Mdse." 

If  defendant  had  the  right  to  make  differ- 
ent rates  based  upon  the  value  of  the  horse 
transported,  and  some  higher  than  others  In 
proportion  to  the  risk — and  as  to  this.  In  the 
light  of  the  authorities,  there  can  be  no  two 
diverse  views — then  indubitably  it  had  the 
right  to  prescribe  such  regulations  as  were 
necessary  to  enforce  these  different  rates  and 
make  them  uniformly  effective.  It  is  fairly 
obvious  that,  absent  a  contract  in  writing,  it 
would  be  next  to  impossible  to  carry  out  the 
provisions  as  to  a  tariff  rate  based  upon  the 
value  of  the  property  transported.    Since  de- 


fendant had  filed  and  publldied  its  tariffs  to- 
gether with  the  regulremrait  quoted  above 
herein  as  to  the  execution  of  the  company's 
live  stock  contract  as  a  condition  precedent 
to  the  acceptance  of  live  stock  for  shipment, 
notice  of  the  fact  that  before  Pflngst  could 
ship  the  horses  from  Boston  he  would  be  re- 
quired to  execute  a  contract  in  accordance 
with  the  flled  tariffs  must  be  imputed  to 
plaintiff.  Boston  &  Maine  Railroad  v.  Hook- 
er, supra.  In  the  case  last  above  dted,  there 
was  a  regulation  contained  in  the  filed  and 
published  passenger  tariff  sheets  that,  in  the 
absence  of  a  declaration  of  value  in  exceoB  of 
$100  for  baggage  carried  upon  a  passenger's 
ticket  and  the  payment  by  the  passenger  on 
the  excess  of  such  value  at  the  rate  of  16 
cents  for  each  $1CX)  thereof,  no  greater  sum 
than  $100  for  the  loss  of  any  such  baggage 
could  be  recovered.  In  stating  the  position 
of  the  defendant  In  that  case,  the  court  sets 
it  forth  thus  boldly: 

"The  precise  position  of  the  defendant  fa 
that,  as  the  limitation  of  liability  for  baggage 
was  filed  and  posted  as  a  part  of  its  schedule* 
for  passenger  tariff,  the  limitation  thereby  be- 
came and  was  an  essential  part  of  its  rate,  from 
which  under  the  interstate  commerce  law  it 
could  not  deviate,  and  by  which  the  plaintiff 
was  bound,  regardless  of  her  knowledge  of  or 
assent  to  It.  If  the  premise  U  sound,  then  the 
conclusion  follows,  for  the  public  are  held  in- 
exorably to  the  rate  published,  regardless  of 
knowledge,  assent,  or  even  misrepresentation. 
Gulf,  Colorado  &  SanU  Fe  Rmilway  v.  Hefley, 
158  n.  S.  98  [15  Sup.  Ct.  802,  39  L.  Ed.  910]; 
Texas  &  Pacific  Railway  v.  Huge,  202  tJ.  S. 
242  [26  Sup.  Ct.  628,  50  li.  Ed.  1011];  Melody 
V.  Great  Northern  Railway,  25  S.  D.  606  Q27 
N.  W.  543.  30  I*  R.  A.  (N.  S.)  568,  Ann.  Gas. 
1912C,  727]." 

Held,  nevertheless,  that  the  limitation  of 
recovery  at  the  sum  of  $100  only  was  valid 
and  ought  to  be,  and  the  same  was,  nphelfl. 

Much  in  point  also  is  the  case  of  Atchison, 
etc.,  Ry.  Co.  v.  Robinson,  233  U.  S.  loc.  dt 
180,  34  Sup.  Ct  568,  68  U  Ed.  901,  where, 
In  an  action  like  this  based  upon  an  oral  con- 
tract, but  defended  upon  a  written  live  stock 
contract,  it  was  said: 

"To  give  to  the  oral  agreement  upon  which 
the  suit  was  brought  the  prevailing  effect  al- 
lowed In  this  case  by  the  charge  in  the  trial 
court,  aSirmed  by  the  judgment  of  the  Supreme 
Court  of  the  state,  would  be  to  allow  a  special 
contract  to  have  binding  force  and  effect  though 
made  in  violation  of  the  filed  schedules  which 
were  to  be  equally  observed  by  the  shipper  and 
carrier.  If  oral  agreements  of  this  character 
can  be  sustained,  then  the  door  is  open  to  all 
manner  of  special  contracts,  departing  from 
the  scliedules  and  rates  filed  with  the  commis- 
sion. Kansas  City  Southern  Ry.  Co.  v.  Carl, 
supra  (227  U.  S.  page  652  [33  Sup.  Ct  391, 
57  L.  Ed.  683]).  To  maintain  the  supremacy 
of  such  oral  agreements  would  defeat  the  pri- 
mary purposes  of  the  Interstate  Commerce  Act 
so  often  affirmed  in  the  decisions  of  this  court 
which  are  to  require  equal  treatment  of  all 
shippers  and  the  charging  of  but  one  rate  to  alL 
and  that  the  one  filed  as  required  by  the  act 

Indeed,  so  far  as  the  record  of  the  facts 
before  us  discloses,  there  is  not  the  faintest 
suggestion,  in  plaintiff's  instructicms  to  his 
friend  and  agent  Pflngst,  that  the  plalntUt 
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did  not  expect  said  Pflngst  to  comp!ty  wltb 
the  regnlatlons  contained  in  the  publiahied 
tariff  sbeets  of  defendant,  and  to  execute 
such  requisite  docnmenta  as  defendant's  tiled 
and  published  regnlatlons  and  tariff  sheets 
reasonably  provided  ifor ;  for  "so  long  as  the 
tariff  rate,  based  on  value,  remained  opera- 
tiLve,  it  was  binding  upon  the  shipper  and 
carrier  alike."  Great  Northern  By.  Co.  v. 
COonnor,  232  U.  S.  508,  34  Sup.  Ct.  880,  B8 
Ii.  Ed.  703. 

In  fact,  plaintlfT  under  the  provisions  of 
the  Interstate  Commerce  Act  could  not  have 
legally  made  with  Nichols,  the  defendant's 
agent,  an  oral  contract  for  the  carriage  of  the 
horse  upon  the  basis  of  value  he  says  he  de- 
clared to  Nichols,  for  the  sum  of  $135,  which 
he  says  he  contracted  to  pay  to  defendant 
This  is  so  for  the  reason  that  defendant,  by 
its  published  tarlS  sheets  filed  with  the  In- 
terstate Commerce  Commission,  held  out  to 
all  shippers  that  its  rate  for  the  carriage  of 
a  horse  by  express  from  Boston  to  St.  Joseph 
was  $135  plus  12  per  cent  additional  for  all 
excess  in  value  of  such  horse  above  $75.  If 
it  gave  to  plaintiff  a  lower  rate,  without  re- 
quiring plaintltt  to  obtain  such  lower  rate  in 
the  same  manner  all  others  of  the  shipping 
public  obtained  It  to  wit,  by  executing  a  lim- 
ited liability  live  stock  contract  it  manifest- 
ly gave  plaintiff  thereby  a  forbidden  preferen- 
tial rate  or  rebate.  Apposite  to  this  very 
point,  as  well  as  upon  another  one  here  of 
vital  importance,  it  was  said  in  the  case  of 
Kansas  Southern  By.  Co.  v.  Carl,  227  U.  S. 
loc.  dt  652,  33  Sup.  Gt  395,  57  U  Ed.  683: 

"The  valuation  declared  or  agreed  upon  as 
evidenced  by  the  contract  of  shipment  upon 
which  the  published  tariff  rate  is  applied  must 
be  conclusive  in  an  action  to  recover  for  loss 
or  damage  a  greater  sum.  In  saving  this  we 
lay  on  one  side,  aa  not  here  involved,  every  ques- 
tion which  might  arise  when  it  is  shown  that 
the  carrier  intentionally  connived  with  the  ship- 
per to  give  him  an  iUegal  rate,  thereby  causing 
a  discrimination  or  preference  forbidden  by  the 
positive  terms  of  the  act  of  Congress  and  made 
punishable  as  a  crime.  To  permit  such  a  de- 
clared valuation  to  be  overthrown  by  evidence 
aliunde  the  contract  for  the  purpose  of  enabling 
the  shipper  to  obtain  a  recovery  in  a  suit  for 
loss  or  damage  in  excess  of  the  maximum  valu- 
ation thus  fixed,  would  both  encourage  and  re- 
ward undervaluations  aud  bring  about  prefer- 
ences and  discriminations  forbidden  by  the  law. 
Such  a  result  would  neither  be  just  nor  con- 
ducive to  sound  morals  or  wise  policies.  The 
valuation  the  shipper  declares  determines  the 
legal  rate  where  there  are  two  rates  based  up- 
on valuation.  He  must  take  notice  of  the  rate 
applicable,  and  actual  want  of  knowledge  is  no 
ezcnse.  The  rate,  when  made  out  and  filed,  Is 
notice,  and  its  effect  is  not  lost  although  it  Is 
not  actually  posted  in  the  station.  Texas  & 
Pacific  Bailway  v.  Mugg,  202  U.  S.  242  [26 
Sup.  Ct  628,  50  L.  Ed.  1011];  Chicago  &  A. 
Railway  v.  Kirby,  225  V.  S.  155  [32  Sup.  Ct 
648,  56  L,  Ed.  1033,  Ann.  Caa.  1914A.  501]." 

So,  we  think  It  fairly  follows  that  where  in 
an  Interstate  shipment  an  oral  contract  is 
made,  the  terms  of  which  are  forbidden  by  a 
law  which  the  shipper  and  the  carrier  must 
both  notice,  and  where  a  published  inter- 
state rate  is  filed  containing  regulations  pre- 


scribing conditions  precedent  to  the  accept- 
ance of  goods  for  carriage,  he  who  delivers 
sudi  goods  at  the  owner's  request  for  ship- 
ment must  be  held  to  be  authorized  by  the 
owner  to  comply  with  the  law  and  with  all 
reasonable  published  regulations  as  to  the 
terms  and  conditions  of  shiiHuoit,  and  that 
the  shipper  will  not  be  heard  to  assert  the 
contrary. 

The  case  of  Great  Northern  By.  v.  O'Con- 
nor, 232  D.  S.  506,  34  Sup.  Ct.  380,  58  U  £». 
708,  presents  a  question  which  is  similar  to 
that  here  involved  touching  whether  Pflngst 
had  authority  to  bind  plaintiff  by  his  execu- 
tion of  the  live  stock  contract  under  consider- 
ation. It  was  held  nevertheless,  following 
the  earlier  case  of  Int  Com.  Comm.  v.  Dela- 
ware, etc.,  BaUroad  Co.,  220  U.  S.  235,  31 
Sup.  Ct  392,  55  Ii.  Ed.  448,  "that  carriers 
are  not  concerned  with  questions  of  title,  but 
must  treat  the  forwarder  as  shli^er  and 
charge  the  applicable  rates,"  and  that  this 
rule  "applies  also  to  accepting  the  forward- 
er's classification  and  valuation,  vrlthout  re- 
gard to  any  private  instructions  given  by  the 
actual  shipper  to  the  forwarder."  So,  we 
rule  this  point  against  the  plaintiff. 

[7]  y.  Which  brings  us  to  the  question  of 
whether,  since  the  agent  of  defendant  at  St 
Joseph  and  its  agent  at  Boston  both  knew 
from  information  obtained  respectively  from 
plaintiff  and  from  Pflngst  that  the  horse's 
value  larg^y  exceeded  that  declared  in  the 
live  stock  contract,  such  knowledge  (^  itself 
made  the  limited  liability  contract  a  viola- 
tion of  the  Interstate  Commerce  Act  and 
thereby  made  It  liable  to  pay  any  actual 
value  of  the  horse  which  the  proof  might 
allow.  We  do  not  think  this  result  follows  in 
the  absence  of  c<dla8lon  between  plaintiff  and 
defendant's  agmts  to  declare  a  false  value 
for  the  purpose  of  securing  a  quasi  rebate 
or  preferential  rate.  We  are  not  passlug  up- 
on the  question  whether,  even  in  the  pres- 
ence of  such  collusion  between  defendant  and 
plaintiff,  a  recovery  could  be  bad,  or  whether 
an  unlawful  conspiracy  to  defeat  the  rates 
published  would  not  as  to  all  participants  so 
far  tinge  the  entire  transaction  with  fraud 
as  to  prevent  a  recovery  of  the  true  value; 
in  short  would  leave  both  plaintiff  and  de- 
fendant where  It  found  them.  The  latter 
point  cannot  be  gotten  Into  this  case  upon 
the  pleadings  or  points  raised,  so  we  will 
leave  it  till  a  case  comes  up  with  such  col- 
lusion well  lodged  therein. 

It  seems  so  obvious  as  to  be  self-evident 
that  the  mere  fact  that  defendant's  agents 
knew  at  the  time  the  rate  was  made  that 
the  actual  value  of  the  horse  was  in  excess 
of  the  declared  value  could  not  so  far  over- 
throw the  fairness,  openness,  Justness,  and 
reasonableness  of  the  contract  limiting  lia- 
bility to  such  declared  value  as  to  render  such 
contract  void.  In  fact  the  frank  knowledge, 
ordinarily,  of  the  existence  of  two  rates  and 
of  a  real  and  a  fictional  (1.  e.,  the  actual  and 
the  declared)  value  of  the  goods  offered  for 
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shipment,  must  be  mntnally  known  by  the 
shipper  and  the  carrier,  so  that  the  privilege 
of  taking  the  lower  or  the  higher  rate  may 
be  freely  offered  to  the  shlpi)er  in  the  fair 
and  open  light  of  all  of  the  facts.  Any  other 
view  would  have  the  effect  to  destroy  in- 
stantly the  entire  scheme  of  a  limited  lia- 
bility shipping  contract,  and  none  such  could 
longer  exist  under  the  provisions  of  the  In- 
terstate Commerce  Act.  On  the  contrary, 
there  does  not  exist.  In  our  view,  any  valid 
reason,  based  upon  any  provision  or  con- 
struction of  the  Interstate  Commerce  Act,  why 
the  shipper  and  the  carrier  may  not  for  their 
mntual  advantage  contract  to  share  a  con- 
tingent loss,  in  consideration  of  a  present 
lower  rate;  a  fortiori,  since  the  like  course 
and  the  like  rate  is  open  to  any  and  all 
Bhipi)er8,  so  that  such  a  rate  can  therefore 
in  no  view  constitute  a  preferential  rate  or 
a  rebate.    Pierce  Co.  v.  Wdls,  Fargo  &  Co., 

236  U.  S.  278,  35  Sup.  Ct  351,  69  U  Ed.  . 

Indeed,  this  Identical  certain  knowledge  on 
the  part  of  the  carrier's  agent  of  the  actual 
value  aC  the  article  shipped  was  present  in 
the  very  late  case  of  Oeome  N.  Pierce  Co. 
V.  Wells,  Fargo  ft  Co.  There  the  shipment 
consisted  of  a  car  load  of  automobiles.  These 
were  released  by  a  limited  liability  contract 
at  a  valuation  of  $60  each.  The  matter  of  val- 
uation was  discussed  at  length  by  the  ship- 
per with  the  agent  of  defendant,  and  the  low 
valuation  was  explained  upon  the  theory,  er- 
roneous as  it  subsequently  proved,  that  the 
automobiles  were  insured.  That  case,  the 
very  last  utterance  of  the  Supreme  Court 
upon  this  point,  is  uimn  the  fact  as  to  cer- 
tain Information  in  the  defendant  of  the  ac- 
tual value  of  the  goods,  a  far  stronger  case 
than  the  instant  one.  Yet  no  emphasis  was 
laid  upon  the  fact  of  such  knowledge,  as  va- 
rying the  rights  or  obligations  of  the  par- 
ties in  any  wise,  ■  but  on  the  c(»itrary  the 
court,  apposite  to  this  very  question,  said: 

"In  the  O'Connor  Case,  232  TJ.  S.  608  [34  Sup. 
Ct.  380,  58  L.  Ed.  703},  and  the  Robinson  Case, 
233  U.  S.  173  [34  Sup.  Ct.  550,  58  U  Ed.  901], 
above  cited,  the  doctrine  of  the  conclusiveness 
of  the  filed  rates  was  said  to  have  no  applica- 
tion to  attempted  fraudulent  acts  or  false  bill- 
ing. We  do  not  perceive  how  this  doctrine  can 
be  applicable  to  the  present  case.  As  the  state- 
ment of  facts  shows,  the  transaction  was  open 
and  above  board,  the  character  of  the  goods  was 
plainly  disclosed  and  known  to  both  parties,  and 
the  rate  paid  was  not  attempted  to  be  fixed  up- 
on actual  value  alone,  but  upon  a  value  which 
the  shipper  was  competent  to  agree  to,  in  con- 
sideration of  the  lower  rate.  Indeed,  if  a  re- 
covery for  full  value  waa  to  be  permittied  in  this 
case,  the  shipper  itself  would  obtain  an  undue 
advantage  in  recovering  such  value,  when  it 
had  purposely  and  intentionally  taken  the  risk 
of  less  responsibility  from  the  carrier,  for  a 
lower  rate.  Such  result  would  bring  about  the 
very  favoritism  which  it  is  the  purpose  of  the 
Commerce  Act  to  avoid." 

But  we  need  not  pursue  this  matter  far- 
ther at  the  expense  of  space.  Whatever  of 
authority  may  be  lacking  for  the  views  held 
herein  will  be  found  in  the  several  late  ca»- 


es  which  we  dte.     Those  tntereated 
read  them  there. 

It  follows  that  the  amount  whldi  plaintiff 
may  recover  Is  limited  by  the  declaration  of 
value  made  In  the  shipping  ctntract,  and 
therefore  that  the  judgment  herein  shonld  be 
reversed  and  remanded  to  be  retried  In  ac- 
cordance with  the  views  expressed  taereiii. 
All  concur,  exc^t  WOODSON,  a  J^  and 
BliAIB,  J„  not  sitting. 


SMITH  ▼,  GLYNN.     (No.  17343.) 

(Supreme  Court  of  Missouri,  Division  No.  L 

June  1,  1915.) 

1.  Appeal  and  Erbob  €=9170— Pbksshtatio:* 
Below  —  JOby  Trial  —  Depbiv  axiom  or 
Right. 

Appellant's  objection  that  the  circuit  court 
bad  deprived  him  of  his  conatitational  right  to 
a  trial  by  juiy  could  not  be  considered  by  the 
Court  of  Appeals,  where  it  was  not  presented 
below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  f{  1OS5-1062,  1099.  1100; 
Dec.  Dig.  «=>170.J 

2.  JUBT    4=>84  —  DEiniBBKB    TO    BVIDKRCB  — 

Right  to  Jubt  Tbial. 

Const  art.  2,  {  28,  reserving  the  right  to 
trial  by  jury,  does  not  prevent  the  court  from 
sustaining  a  demurrer  to  the  evidence,  where  it 
is  insufficient  to  support  a  verdict  for  plaintitE. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  !§  233-235 ;   Dec  Dig.  «=>34.] 

3.  COUBTS  «ss>231— SUPBBa  COUBT-JUBIS- 
DICTION  —  TBANBFBB  or  OAUSB  —  CONSTITO- 

TIONAL  Question— Pbesbntation. 

Where  plaintiff,  on  instructions  being  giv- 
en, the  practical  effect  of  wtiich  was  to  sustain 
a  demurrer  to  the  evidence,  took  a  nonsuit,  and 
the  jury  was  discharged  and  Judirment  entered 
for  defendant,  after  which  plaintiff  moved  for 
a  new  trial  and  later  appealed,  and  where  no 
constitutional  question  was  mentioned  until  aft- 
er the  Court  of  Appeals,  in  a  second  opinion, 
overruled  ijlaintiff's  motion  for  rehearing,  the 
alleged  denial  of  plaintLfTs  constitutional  right 
to  a  jury  trial  could  not  be  urged  as  ground  for 
tranderring  the  case  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§487,  491,  644,  64&-648,  650,  652-659, 
661;  Dec.  Dig.  «=»231;  Appeal  and  Error, 
Cent  Dig.  §  1773.] 

4.  CouBTs  «=231— StjPBKins  Coubt  —  Jttsis- 
DicnoN— Amount  Involved. 

Where,  in  an  action  in  which  judgment  was 
rendered  for  defendant,  and  plaintiff  appealed 
to  the  Court  of  Appeals,  plaintiff's  origUial  de- 
mand for  S10,0(X)  In  one  count  was  reduced  to 
$4,000,  and  his  demand  for  $10,000  in  the  other 
count  was  reduced  to  $3,500,  thus  making  the 
total  amount  claimed  in  the  petition,  as  amend- 
ed, $7,500,  the  amount  involved  did  not  author- 
ize a  transfer  of  the  cause  from  the  Court  of 
Appeals  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {§487,  491,  644.  646-648,  650,  652-659, 
661;  Dec.  Dig.  «=>231;  Appeal  and  Error. 
Cent  Dig.  f  m3.] 

Appeal  from  Circuit  Ck)urt,  Jackson  Coun- 
ty;   W.  O.  Thomas,  Judge. 

Action  by  Stephen  A.  Smith,  Jr.,  against 
Theodore  W.  Glynn.  From  a  Judgment  for 
defendant,  plaintiff  appealed  to  the  Kansas 
City  Court  of  Appeals,   which  certlfles  the 
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case  to  tbe  Snpreme  Court    Cause  remanded 
to  Kansas  City  Court  of  Appeals,  with  direc- 
tions. 
See,  also,  144  S.  W.  140. 

Tbls  case  was  certified  to  tbe  Supreme 
Court  of  tbls  state,  by  tbe  Kansas  City  Court 
of  Api>eals,  on  account  of  an  alleged  constitu- 
tional question  raised  in  said  court,  and  as- 
signed to  tbls  division. 

Appellant's  motion  to  transfer  cause  from 
Kansas  City  Court  of  Appeals  to  Supreme 
Court,  witbout  caption,  reads  as  follows: 

"Comes  now  the  appellant  and  moves  the 
coart  to  certify  the  above-entitled  cause  to  tbe 
Sapreme  Court  of  Missouri,  for  the  following 
reasons:  (1)  The  opinions  and  judgment  of  the 
conrt  herein  are  in  conflict  and  oat  of  harmony 
with  the  following  constitutional  and  statutory 
provisions  of  this  state:  Section  28,  art.  2, 
Constitntion  of  Missouri.  Sections  1991,  1992, 
1994,  of  1909  Rev.  Statutes  Mo.— as  shown  by 
the  several  brie&  filed  by  appellant  herein, 
wUch  said  briefs  are  hereby  referred  to  and 
made  a  part  hereof,  and  appellant  aslis  that  said 
briefs  may  be  made  and  considered  by  tbe  court 
as  a  part  hereof.  Wherefore,  appellant  respect- 
fully urges  the  court  to  certi^  this  cause  to 
tbe  Supreme  Court  of  this  state. 

"Stubba  A  Stnbbs, 

"Attorneys  for  Appellant." 

On  April  1,  1912,  tbe  Kansas  City  Court 
at  App«il8  made  aJod  mtered  of  record  in 
said  cause  the  following  order  (witbout  cap- 
tion): 

"Now  at  this  day  the  court,  having  fully  con- 
sidered the  appellant's  motion  to  transfer  this 
cause  to  the  Supreme  Court,  doth  consider  and 
adjudge  that  a  determination  of  the  issues  here- 
in necessarily  involves  a  construction  of  section 
28  of  article  2  of  the  Constitution  of  the  state 
of  Missouri,  and  that  this  court  is  without  juris- 
diction to  near  and  determine  tbe  same.  It  is 
ther^ore  considered  and  adjudged  by  the  court 
that  said  motion  be  sustained,  and  that  said 
cause  be  and  the  same  is  hereby  ordered  certi- 
fied to  the  Supreme  Court  for  its  determina- 
tion." 

Tbe  above  order  was  certified  to  this 
court,  accompanied  with  all  the  records  pro- 
ceedings, briefs,  etc.,  heretofore  filed  In  said 
court.  Including  tbe  original  opinion  of  Judge 
Ellison,  and  bis  opinion  on  motion  for  re- 
bearlng,  both  of  which  were  adverse  to  ap- 
pellant. 

No  statement,  brief,  or  abstract  has  been 
filed  In  this  court  aside  from  those  sent  and 
certlfled  here  from  the  Kansas  City  Court 
oi  Appeals. 

Stubbe  &  Stubbs,  of  Kansas  City,  for  appel- 
lant. Milton  Scbwind,  of  Kansas  City,  tor 
respondent. 


RAILEnr,  C.  (after  stating  the  facts  as 
above).  [1]  We  are  confronted  with  the 
qnestlon  as  to  whether  this  court  has  acquired 
Itirisdlctlon  over  the  cause.  In  order  to  de- 
termine this  matter,  It  will  be  necessary  to 
examine  appellant's  abstract  of  record  filed 
In  the  Court  of  Appeals,  In  connection  with 
the  motion  and  order  to  transfer,  supra. 

It  appears  from  aiH)eUant'a  abstract  of 
177  S.W.-C4 


record  and  transcript  that  the  cause  was 
readied  for  trial  in  the  circuit  court  of  Jack- 
son county.  Mo.,  on  March  9,  1910,  and  that 
a  Jury  was  dnly  Impaneled  to  try  tbe  case. 
At  tbe  conclusion  of  plaintiff's  evidence,  de- 
fendant demurred  to  same,  and  bis  demurrer 
was  overruled.  Thereupon  defendant  exam- 
ined certain  witnesses  and  Introduced  other 
evidence.  Plaintiff  requested  the  court  to 
give  his  instructions  numbered  1  to  17,  in- 
clusive, but  each  and  all  of  which  were  re- 
fused by  the  trial  court  Thereupon  defend- 
ant aslced,  and  the  court  gave,  instructions 
8  (D)  and  4  (D),  which  read  as  follows: 

"3  (D).  The  jury  are  instructed  at  the  close 
of  all  the  evidence  that  under  the  law  applica- 
ble to  this  case  the  defendant,  Theodore  W. 
Clynn,  had  probable  cause  for  instituting  tbe 
proceedings  before  James  B.  Shoemaker,  a  jus- 
tice of  tbe  peace,  against  plaintiff,  Stephen  A. 
Smith,  Jr.,  and  your  verdict  must  be  for  the  de- 
fendant on  the  first  count  of  plaintifiTs  petition. 

"4  (D).  The  jury  are  instructed  that  under 
the  law  applicable  to  this  case  the  defendant, 
Theodore  W.  Glynn,  had  probable  cause  for  in- 
stituting the  proceedings  by  information  in  the 
criminal  court  of  Jackson  county.  Mo.,  against 
the  plaintiff,  Stephen  A.  Smith,  Jr.,  and  your 
verdict  most  be  for  the  defendant  on  the  sec- 
ond count  of  plaintiff's  petition." 

If  the  giving  of  these  Instructions,  which 
were  practically  demurrers  to  the  evidence, 
deprived  plaintiff  of  bis  alleged  constitution- 
al right  to  a  trial  by  Jury,  then  he  should 
have  objected  to  same  on  that  account,  saved 
his  exceptions  to  the  adverse  ruling  of  the 
court  thereon,  and  kept  alive  his  constitu- 
tional question  throughout  the  case.  If  be 
was  deprived  of  his  constitutional  right  of 
trial  by  Jury,  it  was  the  circuit  court  which 
deprived  him  of  said  right  and,  having  fail- 
ed to  present  bis  constitutional  point  at  the 
proper  time  in  said  court,  he  Is  too  late  in 
raising  it  In  the  Court  of  Appeals  for  tbe 
first  time,  even  tf  there  was  merit  in  bis  con- , 
tentlon. 

[2]  We  are  of  tbe  opinion,  however,  that 
section  28  of  article  2  of  our  Constitution 
was  never  intended  by  the  framers  of  our 
organic  law  to  apply  to  the  action  of  the 
trial  court  in  sustaining  a  demurrer  to  the 
evidence,  at  tbe  close  of  plaintiff's  case  or 
the  whole  case,  where  the  court  concludes 
that  the  evidence  is  Insufficient  to  support 
a  verdict  In  behalf  of  plaintiff. 

[3]  Upon  the  giving  of  said  instructions, 
plaintiff  took  a  nonsuit  with  leave,  etc.  Tbe 
Jury  were  discharged  and  a  judgment  entw- 
ed  in  due  form  for  defendant.  In  due  time 
plaintiff  filed  his  motion  for  a  new  trial, 
which,  witbout  caption,  Is  in  words  and  fig- 
ures following: 

"Comes  now  the  plaintiff  and  moves  the  conrt 
to  set  aside  tlie  involuntary  nonsuit  enter^ 
herein  dismissing  said  cause  and  grant  a  new 
trial  in  said  cause  for  the  following  reasons: 
(1)  The  court  erred  in  instructing  a  verdict  for 
the  defendant  on  the  first  count  of  plaintiff's 
petition.  (2)  The  conrt  erred  in  instructing  the 
jury  to  return  a  verdict  in  favor  of  defendant 
on  the  second  count  of  plaintiff's  petition.  (3) 
The  court  erred  in  refusing  instructions  num- 
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bewd  1,  %  8,  4,  6,  6,  7,  8,  9,  10,  11,  12,  18, 

14,  and  16  reqaeated  by  plaintiff.  (4)  For  er- 
rors of  law  occurring  at  tbe  trial  and  duly  ex- 
cepted to  at  the  time  by  plaintiff.  (5)  Because 
the  court  erred  in  admitting  incompetent,  im- 
proper, and  illegal  evidence  on  the  part  of  the 
defendant.  (6)  Because  the  court  erred  in  ex- 
cluding proper  evidence  offered  by  plaintiff.  (7) 
Because  the  instructions  given  by  the  court  are 
contrary  to  the  law.  (8)  Because  the  instruc- 
tiong  giren  by  the  court  denied  the  plaintiff  a 
trial  by  jury  upon  admitted  and  established 
facts  constituting  a  good  cause  of  action. 
"[Signed]    Stubbs  &  Stubbs, 

"Attorneys  for  Plaintiff." 

In  plaintiffs  affidavit  for  appeal,  he  asked 
that  the  case  be  certified  to  the  Kansas  City 
Court  of  Appeals,  and  this  request  was  com- 
piled with.  A  short  transcript  was  filed  In 
said  Conrt  of  Appeals,  and  a  printed  abstract 
of  record  filed  In  said  court.  Printed  briefs 
were  filed  In  the  Court  of  Appeals,  In  behalf 
of  both  parties. 

On  January  9,  1912,  Judge  Ellison,  In  be- 
half of  said  Court  of  Appeals,  filed  an  opin- 
ion, in  said  cause,  which  concludes  as  fol- 
lows: 

"We  are  of  the  opinion  tliat,  whatever  view 
la  taken,  plaintiff  baa  wholly  failed  to  make  out 
a  case,  and  the  judgment  is  accordingly  affirm- 
ed.   All  concar." 

Plaintiff,  in  due  time,  filed  a  motion  for 
rehearing  in  tlie  Court  of  Appeals,  and  like- 
wise filed  an  elaborate  brief  in  support  of 
same.  Nothing  is  said  in  either  the  motion 
for  rehearing  or  said  brief  about  any  consti- 
tutional Question,  nor  is  any  provision  of  our 
Constitution  referred  to  in  either  document. 

On  February  19,  1912,  Judge  Ellison,  in 
behalf  of  said  Court  of  Appeals,  filed  a  writ- 
ten (pinion  overruling  said  motion  for  a  re-. 
hearing,  in  which  all  the  Judges  concurred. 
He  simply  discussed  the  same  questions  re- 
ferred to  in  the  former  opinion. 

The  trial  court  nonsuited  plaintiff,  because, 
in  its  conception  of  the  law,  he  had  failed  to 
make  out  a  casa  The  Conrt  of  Appeals  sus- 
tained said  action  of  the  trial  court,  and  ac- 
cordingly affirmed  its  Judgment.  No  consti- 
tutional questlcm  was  ever  urged  or  mention- 
ed, until  after  the  Court  of  Appeals,  in  its 
second  opinion,  overruled  plaintiff's  motion 
for  rehearing.  Even  if  the  ground  alleged 
were  meritorious,  it  comes  too  late  to  confer 
upon  this  court  Jurisdiction  of  the  cause. 

If  appellant's  theory  as  to  the  Jurisdiction 
of  this  conrt  should  obtain,  then,  in  every 
case  appealed  by  a  plaintiff  from  the  action 
of  the  trial  conrt  in  directing  the  Jury  to  re- 
turn a  verdict  for  defendant  on  the  merits, 
the  plaintiff  in  the  Court  of  Appeals,  after 
the  Judgment  below  had  been  affirmed,  could 
move  to  have  the  case  transferred  to  this 
court,  on  the  ground  that  he  had  been  de- 
prived of  tbe  constitutional  right  of  trial  by 
Jury,  on  account  of  the  lower  court  having 
directed  a  verdict  for  defendant  based  on  the 
evidence.  If  plaintifTs  constitutional  right 
of  trial  by  Jury  was  violated  in  this  case,  it 
occurred  when  tbe  trial  court,  at  the  dose  of 


all  the  evidence,  instructed  the  Jury  to  re- 
turn a  verdict  for  defendant.  He  raised  no 
issue  of  this  kind  in  his  motion  for  a  new 
trial,  and  had  the  lower  court  grant  him  an 
appeal  to  the  Kansas  City  Conrt  of  Appeals. 
He  neither  raised  nor  discussed  in  the  latter 
court  any  constitutional  question.  If  he  had 
done  so  in  proper  time,  the  case  would  have 
been  transferred  here,  if  the  question  was 
properly  raised,  without  any  opinion  from 
the  Court  of  Appeals.  The  plaintiff,  however, 
slept  upon  his  alleged  constitutional  rights 
in  the  court  below,  and  in  the  Court  of  Ap- 
peals, until  he  had  exhausted  every  other 
resource,  and  then  attempted  to  trip  back- 
wards, by  raising  for  the  first  time  an  unten- 
able constitutional  point,  after  his  motion  for 
rehearing  had  been  overruled. 

We  therefore  hold,  in  view  of  the  facts  dis- 
closed by  the  record,  that  the  motion  to  trans- 
fer the  cause  to  this  conrt  is  without  merit. 
The  alleged  constitutional  question  having 
been  raised  for  the  first  time  in  the  Court 
of  Appeals,  and  that,  too,  after  the  motlMi 
for  rehearing  had  been  overruled,  it  came 
too  late,  even  if  meritorious,  and  confers  up- 
on this  court  no  Jurisdiction  over  the  cause. 
George  v.  Railroad,  249  Mo.  loc.  dt  199, 155 
S.  W.  453;  Pickel  v.  Pickel,  243  Mo.  loc.  cit. 
666,  147  S.  W.  1059 ;  Milling  Co.  v.  Blake. 
242  Mo.  23,  145  S.  W.  438;  Ross  v.  Grand 
Pants  Co.,  241  Mo.  loc.  cit  299,  145  S.  W.  410. 
and  cases  cited;  Dudley  v.  Railroad,  238 
Mo.  184,  142  S.  W.  338;  State  v.  Earll,  225 
Mo.  637,  126  S.  W.  467;  Hartzler  ▼.  Met. 
Street  Ry.  Co.,  218  Mo.  loc.  cit.  564,  U7  8. 
W.  1124 ;  Ix)hmeyer  v.  Cordage  Co.,  214  Mo. 
loc.  cit.  690,  113  S.  W.  1108;  St  Joseph  r. 
Ufe  Insurance  Co.,  183  Mo.  loc.  cit  7,  81 
S.  W.  1080;  Brown  v.  M.,  K.  &  T.  Ry.  Co.. 
175  Mo.  loc.  cit  189.  74  S.  W,  973;  Ash  v. 
City  of  Independence,  169  Mo.  loc.  cit  79. 
68  S.  W.  888.  The  principles  aimonnced  in 
the  foregoing  cases  have  become  elementary 
law  in  this  state,  and  preclude  ns  from  as- 
suming to  exercise  Jurisdiction  over  the  sub- 
ject-matter of  this  litigation. 

[4]  At  the  conclusion  of  all  the  evidence  in 
the  trial  court  plaintiff  reduced  his  demand 
in  tbe  first  count  of  petition  from  $10,000  to 
$4,000,  and  in  the  second  count  from  $10,000 
to  $3,500.  Tbe  total  amount  claimed  in  peti- 
tion, as  amended,  was  $7,500;  and.  Judg- 
ment having  gone  for  defendant  this  court 
could  acquire  no  Jurisdiction  on  account  of 
the  amount  involved. 

No  constitutional  question  having  been 
properly  or  timely  raised,  and  tbe  decisions 
of  the  Court  of  Appeals  having  been  unani- 
mous herein,  it  leaves  this  conrt  without  Ju- 
risdiction over  tbe  case. 

We  therefore  remand  tihe  cause  to  the  Kan- 
sas City  Court  of  Appeals,  with  directions  to 
set  aside  the  order  transferring  the  cause  to 
this  court  and  to  overrule  api)ellant'B  mo- 
tion to  transfer  said  cause  to  tbe  Supreue 
Court.  It  is  further  ordered  that  all  the 
records,  briefs,  and  other  documents  sent  to 
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this  coart,  by  said  Court  of  Appeals,  be  re- 
tumed  to  tbe  latter. 

BKOWN,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAIIiSY,  C,  Is  adopted  as  the  opinion  of  the 
court.    All  concur;  BLAIR,  J.,  lu  result. 


THOBP  T.  METROPOLITAN  ST.  RT,  CO. 

(No.  17319J 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  1,  191S.) 

1.  Tbiai,  «=>1S&— Deuubbbb  to  Etidxnce. 

In  disposing  of  a  demurrer  to  the  evidence, 

Elaintiff's  evidence  most  be  taken  as  true,  and 
e  is  entitled  to  every  le^timate  inference  there- 
from. 

[Ed.  Note. — VoT  other  cases,  see  Trial,  Cent. 
Dig.   H  364r-856;    Dea   Dig.  «=>156.] 

2.  IflAJBTEB  AI7D  SbBVANT  ®=ai28&— INJXTBIXS  TO 

ScBVAHT— Actions— JuBY  QcEsrioN. 

In  an  actioo  by  plaintiff,  who  was  injured 
by  a  current  of  electricity  while  painting  de- 
fendant's trolley  poles,  the  question  of  defend- 
ant's negligence  Xeld  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1008,  1010- 
1016,  1617-10B3,  1036-1042,  1044,  10^1050; 
Dec.  Dig.  «=»286.] 

3.  Tbiai,  ®=»29e— Injubies  to  Servant— Ao- 
TIOHS— Instbtjctionb. 

b  an  action  by  a  pole  painter,  who  claimed 
that  he  received  such  a  shock  from  a  jrny  wire 
supporting  a  pole  that  he  fell  from  his  ladder 
and  was  injured^  where  defendant  offered  no  evi- 
dence, and  plamtilTs  contributory  negligence 
was  properly  submitted  by  other  Instructions, 
an  instruction  that  if  plaintiff,  while  exercising 
due  care  for  his  own  safety,  was  caused  to  fall 
to  the  sidewalk  by  an  electric  shock  which  de- 
fendant allowed  to  escape  from  its  trolley  wire, 
then  the  burden  was  on  defendant  to  establish, 
by  the  greater  weight  of  evidence,  that  it  was 
not  negligent,  is  not  erroneous,  when  taken  in 
connection  with  another  instruction  explaining 
that  the  gny  wires  were  not  intended  to  be  and 
were  not  usually  charged  with  dangerous  elec- 
tric currents,  and  that  if  a  wire  became  so 
charged  through  the  negligence  of  defendant, 
and  plaintiff  was  injured,  then  verdict  should  be 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  70&-713,  716,  Tie,  718;  Dec.  Dig.  «=> 
296.] 

4.  Evidbnoe  ^=9528  —  Opinion  Evidence  — 
Medicai.  Testimony. 

A  medical  expert  may  testify  that  plaintiff's 
injuries  might  have  been  produced  by  a  fall 
such  as  tbe  one  he  claimed  to  have  suffered. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent  Dig.  !§  2336-2337;   Dec.  Dig.  <S=>528.] 
B.  Dauaoks  «s»182  —  Pbbsonai,  Injubees  — 

Measxtbk. 

Where,  after  receiving  an  electric  shock 
which  caused  him  to  fall  from  his  ladder  to  the 
sidewalk,  plaintiff  was  visited  by  a  physician 
Mily  three  or  four  times,  although  he  had  him- 
self examined  by  medical  experts  before  trial  so 
that  they  could  testify,  an  award  of  $8,000  dam- 
ages was  excessive  by  $3,000,  particularly  where 
plaintiff's  ooly  external  injuries  were  bums  on 
the  arm  and  head,  and  he  claimed  to  have  suf- 
fered considerable  loss  of  weight  and  a  general 
impairment  of  his  health. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  U  372-383,  396;   Dec.  Dig.  «8=132.] 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thoa  J.  Seehom,  Judge. 

Action  by  Albert  J.  Thorp  against  tbe  Met- 
ropolitan Street  Railway  Company.  Vtom  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed  on  condition  that  plaintiff  remit  part 
of  tbe  recovery;  otherwise  reversed  and 
remanded. 

Respondent  recovered  judgment  against 
tbe  appellant  for  $8,000  In  tbe  Jackson  coun- 
ty circuit  court,  for  injuries  alleged  to  have 
been  received  from  an  electric  shock  while  in 
tbe  employ  of  the  appellant,  painting  one  of 
Its  poles  on  Main  street,  in  Kansas  City,  Mo. 

Respondent's  petition  alleges  tbe  corporate 
character  of  tbe  appellant;  that  It  is  engaged 
in  carrying  passengers  for  hire,  and  operating 
a  system  of  street  railways  In  Kansas  City, 
Mo.;  that,  as  an  incident  to  said  business, 
it  maintains  electric  trolley  wires  abovo 
tbe  streets,  which  wires  distribute  electrical 
current  throughout  said  railway  system,  and 
that  said  wires  are  sustained  and  held  in 
place  by  means  of  poles  and  guy  wires; 
that  on)  March  30,  1910,  respondent  was  in 
appellant's  employ,  painting  one  of  said  poles 
on  tbe  east  side  of  Main  street,  in  Kansas 
City,  between  Eighth  and  Nlntb  streets,  us- 
ing for  that  purpose  a  ladder,  upon  which  he 
stood;  that  while  so  engaged,  and  in  tbe 
exercise  of  due  care  and  caution  upon  bis 
part,  respondent,  through  tbe  negligence  and 
carelessness  of  appellant,  received  a  shock 
from  an  electrical  current  that  appellant 
negligently  and  carelessly  i>ermitted  to  es- 
cape from  a  trolley  wire,  wbicb  ran  north 
and  south  over  tbe  center  of  Main  street, 
supported  by  a  guy  that  ran  to  the  pole  ui>on 
wblcb  tbe  respondent  was  working. 

The  negUgence  charged  is:  First,  in  falling 
and  neglecting  to  provide  plaintiff  with  a  safe 
place  in  which  to  work;  second,  in  permit- 
ting, without  notice  or  warning,  a  dangerous 
and  destructive  current  of  electricity  to  es- 
cape from  its  said  trolley  wire.  In  such  a 
way  as  to  enter  the  body  of  respondent,  while 
be  was  engaged  in  th«  performance  of  bis 
duties. 

The  answer  is  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence,  In 
general  terms. 

Tlie  evidence  tends  to  show  that  plaintiff, 
prior  to  his  employment  by  defendant,  never 
had  any  experience  in  painting  poles  where 
electric  wire  was  strung  thereon.  He  was 
a  native  of  Carroll  county.  Mo.,  and  before 
coming  to  Kansas  City  was  employed  in 
various  pursuits.  Tbe  defendant  contracted 
with  bim  to  paint  its  poles  and  bridges  In 
Kansas  City,  Mo.  At  the  time  of  bis  employ- 
ment he  was  provided  with  tbe  necessary 
tools — ladder,  paint,  and  such  other  things  as 
were  necessary  in  the  performance  of  his 
duties.  The  poles  upon  which  plaintiff  was 
engaged  in  painting  at  tbe  time  of  bis  In- 
jury were  made  of  iron,  and  were  from  26  to 
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SO  feet  In  helgbt  Attached  to  defendant's 
poles  was  a  gay  wlre^  running  from  tbe  pole 
to  tbe  trolley  wire  and  from  the  latter  to  a 
pole  on  the  opposite  side  of  the  street,  there- 
by supporting  the  trolley  wire  above  the 
street  Defendant's  trolley  wire  "furnished 
the  power  for  the  cars  to  run."  The  guy  wire 
was  not  covered,  and  this  Is  what  plaintlfl 
meant  when  he  said  "it  wasn't  insulated." 
He  had  placed  his  ladder  on  the  south  side 
of  tbe  pole,  preparatory  to  painting  same, 
and  his  feet  were  upon  the  second  rung  of 
the  ladder.  He  waa  holding  the  pole  with 
his  right  hand  and  the  paint  brush  with 
his  left  He  was  painting  the  pole  from  the 
top  down,  and  had  finished  about  two  feet  of 
same  at  the  time  of  accident  He  reached 
with  his  left  hand  to  continue  his  work  on 
the  north  side  of  the  pole,  when  his  left  arm, 
between  the  elbow  and  wrist,  came  in  con- 
tact with  the  guy  wire,  running  from  the 
pole,  where  he  was  at  work,  to  the  trolley 
wlrei  There  was  a  flash.  Plaintiff  received  a 
shock  (says  It  was  like  a  lot  of  needles  mn- 
nlng  through  him),  became  unconscious,  re- 
mained susi>ended  for  a  few  seconds  with  his 
head  downward,  and  then  fell.  He  was 
covered  with  paint,  but  could  not  tell  what 
became  of  the  bucket 

Plaintiff  testified  that  he  Informed  defend- 
ant's servant,  who  employed  him,  that  he  was 
without  experience  In  electrical  work,  and 
states  that  no  warning  was  given  him  as  to 
the  danger  arising  from  that  class  of  employ- 
ment He  had  worked  about  three  days  be- 
fore he  was  injured,  and  painted  from  10  to 
15  poles  each  day.  He  came  in  contact,  while 
painting  above  poles,  with  the  guy  wires  at- 
tached thereto,  two  or  three  times  each  day, 
but  there  was  no  electricity  in  said  guy  wires, 
and  he  received  no  shock  from  coming  In 
contact  therewith.  When  standing  on  the 
top  of  the  ladder,  his  head  would  be  as  high 
as  the  top  of  the  pole,  but  at  the  time  of  the 
accident  he  was  on  the  second  rung  of  the 
ladder  and  not  on  the  top  of  the  same.  Be 
testified  that  In  his  opinion  the  guy  wire  was 
placed  there  to  hold  the  trolley  wire  in  place, 
and  that  the  guy  wire  was  attached  to  poles 
on  opposite  side  of  the  street 

The  following  occurred  at  the  trial: 

"The  Court:  Just  let  me  understand,  gentle- 
men. Is  the  guy  wire,  as  you  call  it.  the  sup- 
port of  the  trolley  wire  in  the  center? 

"Mr.  Brooks:  The  guy  wire  helps  to  support 
the  pole,  and  the  trolley,  and  the  whole  busi- 
ness. 'That  is  what  It  is  for.  For  instance,  the 
guy  wire  supports  this  pole  on  the  other  side  of 
the  street. 

"The  Court:  Tbe  guy  wire  supports  the  trol- 
ley wire  in  the  center  of  the  street? 

"Mr.  Prince:  Yea,  sir.  It  is  not  like  it  is  on 
Grand  avenue,  your  honor.  There  is  only  one 
wire  on  Main  street,  and  it  is  attached  to  that 
wire. 

"The  Court:  These  poles  that  he  was  paint- 
ing, were  they  poles  erected  especially  to  sup- 
port this  fuy  wire? 

"Mr.  Pnnce:   Yes,  sir. 

"The  Court:  It  wasn't  a  pole  tor  supporting 
telegraph  wires  and  other  wires  and  thmgs? 

"Mr.  Brooks:  No,  sir.    There  are  other  wires 


there,  though. 

things." 


I  want  to  ask  him  about  those 


Plaintiff  testified  that  there  were  four  or 
five  wires  above  the  guy  wire  attached  to  the 
pole,  but  that  they  were  not  connected  with 
the  guy  wire  in  any  way.  They  were  attach- 
ed to  glass,  and  the  latter  was  attached  to  the 
crossarm  which  ran  out  from  the  pole.  He 
said  the  guy  wire  had  no  covering  on  it,  but 
he  did  not  know  whether  or  not  it  had  any 
Insulators.  Plaintiff  said  he  did  not  know 
whether  there  was  any  current  in  the  pole 
or  in  the  guy  wire.  He  never  noticed  the  con- 
nection between  the  trolley  wire  and  the  guy 
wire.  He  said  he  could  have  stood  his  ladder 
on  the  north  side  of  the  pole  and  painted  it 
from  that  aide.  Plaintiff  was  cross-examined 
at  great  length  by  counsel  for  defendant,  but 
tbe  foregoing  covers  substantially  the  tes- 
timony which  be  gave  at  the  trial.  In  respect 
to  tbe  conditions  surrounding  him  at  the 
time  of,  and  before,  the  accident 

The  only  other  witness  who  testified  In 
regard  to  what  occurred  abont  the'  time  and 
place  of  accident  was  Charles  Bicker,  ex- 
amined upon  the  part  of  plaintiff,  who  testi- 
fied, in  substance,  that  he  saw  a  man  fall 
from  a  pole  in  front  of  Seelig's  place  of  busi- 
ness, about  tbe  30tb  of  March,  1910.  Witness 
was  working  for  Seellg  and  stood  In  frmt 
of  tbe  doorway.  He  was  within  12  or  15  feet 
of  tbe  pole  when  plaintiff  fell.  He  testified 
that  he  worked  out  in  front  of  the  store,  and 
noticed  a  man  was  painting  the  iron  pole 
there.  Witness  was  looking  across  the  street, 
in  the  opposite  direction  from  the  pole,  and 
heard  the  latter  rattle.  He  looked  around, 
and  saw  the  man  was  off  the  ladder,  and 
noticed  that  the  latter  was  tilled  sideways. 
He  ran  and  grabbed  the  ladder,  straightened 
It  and,  when  it  was  straightened,  the  man 
fell.  Plaintiff  was  hanging  to  the  pole  and 
fell  when  the  ladder  was  straightened.  When 
witness  first  saw  him,  plaintiff  was  banging 
feet  downward,  and  about  ten  feet  from  the 
top  of  the  pole.  He  could  not  tell  what 
plaintiff  was  hanging  to,  when  located  as 
above.  Said  he  did  not  think  plaintiff  was 
making  any  exertion,  end  that  he  was  hang- 
ing straight  down  the  pole,  but  dropped  the 
instant  witness  took  bold  of  tbe  ladder. 
He  said  plaintiff  was  covered  with  paint 
when  he  fell  on  tbe  sidewalk.  'He  lit  on  his 
feet  and  fell  backwards.  He  fell  towards 
witness,  and  tbe  latter  caught  him,  and  set 
him  down  on  the  walk.  PlalntlfTs  face  waa 
covered  with  black  paint,  which  was  running 
all  over  him. 

The  foregoing  fairly,  acceding  to  oar 
conception,  presents  the  evidence  substantial- 
ly as  given  at  the  trial,  in  regard  to  plain- 
tiffs employment,  his  experience,  and  what 
occurred  at  the  time  and  place  of  accident 

Tbe  defendant  introduced  no  testimony, 
but  stood  upon  a  demurrer  to  plalntifTs  evi- 
dence. Tbe  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  ^,000.  Motions  tot 
new  trial  and  In  arrest  of  Jndgment  were 
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dniy  filed,  oyemle<l,  and  the  case  appealed 
to  this  court  In  proper  form. 

The  evidence  In  regard  to  plalntUTs  in- 
juries and  the  extent  ot  game  will  be  con- 
sidered in  connection  with  the  instmctlonB,  In 
tbe  opinion  which  is  to  follow. 

John  H.  Lucas  and  Boyle  &  Howell,  all  of 
Kansas  C^ty  (Joseph  S.  Brooks  and  Charles 
A.  Stratton,  boQi  of  Kansas  City,  of  counsel), 
for  appellant  C.  W.  Prince  and  E.  A.  Har- 
ris, both  of  Kansas  City,  and  J.  S.  Westfall, 
for  respondent. 

RAILEX,  0.  (after  stating  the  facts  as 
above).  It  is  insisted  by  defendant  that  its 
demurrer  to  the  evidence  should  have  been 
sustained,  for  the  alleged  reason  that  there 
was  no  evidence  ta  the  case,  tending  to  show 
that  plaintiff  was  injured  by  a  current  of 
electricity  coming  from  the  trolley  wire,  as 
alleged  in  petition. 

[1,2]  In  disposing  of  the  demurrer,  plaln- 
tUTs evidence  must  be  taken  as  true,  and  he 
should  be  given  the  benefit  of  every  legiti- 
mate inference  which  the  Jury  were  at  liberty 
to  draw  In  his  favor  from  the  testimony  ad- 
daced  at  the  triaL 

Plaintiff  was  hired  to  paint  defmdanf B 
pole  from  which  he  fell  at  the  time  of  acci- 
dent. There  was  a  guy  wire  fastened  to  said 
pole,  and  to  the  trolley  line,  over  defendant's 
track.  This  trolley  line  furnished  the  elec- 
tricity for  the  operation  of  cars  over  said 
line  of  road.  It  appears  from  the  evidence 
that  said  guy  wire  was  not  attached  to  any 
other  wire,  except  the  trolley,  and,  If  elec- 
tricity passed  along  the  guy  wire  and  Injured 
plaintiff,  It  must  have  come  from  the  trolley 
wire,  as  its  presence  could  have  been  account- 
ed for  in  no  other  way. 

Plaintiff  testified  on  this  subject  as  fol- 
lows: 

"Q.  Now,  at  the  time  you  claim  to  have 
been  hurt,  could  you  see  what  hurt  yon?  A. 
Could  I  se«?  Q.  Yes,  sir.  A.  I  seen  when  the 
aTin  touched  the  guy  wire  it  flashed,  and  it  was 
like  a  lot  of  needles  nmning  through  me,  and  I 
fell  to  the  ground.  Q.  Where  was  the  flash? 
A.  Risht  where  my  arm  touched  it.  Q.  What 
part  of  your  arm  touched  the  guy  wire?  A. 
Bet-ween  the  wrist  and  the  elbow." 

PlaXntlff  claims  to  have  lost  25  pounds  in 
weigbt  after  the  accident  He  further  testi- 
fied: 

"Q.  Mr.  Thorp,  what  was  your  condition  of 
health  before  this  injury?  A.  It  was  good.  Q. 
r>id  yon  have  any  pains— any  bodily  pains?  A. 
K'o,  sir.  Q-  Or  any  serious  sickness?  A.  No, 
sir.  Q.  Have  you  had  any  occasion  in  recent 
years  to  have  a  doctor  treat  you  for  any  ailment 
of  any  Mnd?  A.  No,  sir.  Q.  State  whether  or 
not  there  were  any  marks  on  your  arm  or  your 
bead,  ^^r.  Thorp?  A.  Yes,  sir;  I  had  one  mark 
on  tny  left  arm— a  bum  on  my  left  arm.  Q. 
Whereabouts  was  it?  A.  Between  the  elbow 
and  the  wrist.  Q.  Where  was  the  other  one? 
_\,  One  was  over  the  ear,  and  one  was  the 
side  of  the  ear." 

Plaintiff  further  testified  as  follows; 
"Q.    I>nring  these  three  or  four  days  that  you 
painted   these  poles,  how  many  did  you  paint  in 
a  day,  ^'^  7onr  judgment?    A.  All  the  way  from 


10  to  15  poles.  Q.  And  in  painting  these  polen^ 
state  whether  or  not  you  had  toudied  or  come 
in  contact  with  these  ^y  wires,  before  the  time 
you  were  hurt?  A.  Yes,  sir.  •  •  •  Q. 
State  how  frequently  you  touched  them,  or  came 
in  contact  with  them?  A.  I  don't  know  exact- 
ly. Maybe  we  touched  them  two  or  three  times 
a  day,  when  we  went  up  and  down  the  pole.  Q. 
Did  you  make  any  effort  to  keep  away  from  the 
guy  wires?  A.  No,  dr.  Q.  Had  yon  noticed 
any  electricity  in  any  of  the  other  guy  wires 
that  ran  from  the  poles,  as  that  one  did?  A. 
No,  sir." 

The  jury  bad  before  them  a  man  who  was 
said  to  be  sound  and  in  good  health  before 
the  acddoit  He  had  come  in  contact  with 
these  guy  wires  on  other  poles,  and  had  never 
been  injured  or  shocked.  When  it  came  to 
the  guy  wire  and  pole  in  controversy,  he  saw 
the  flash,  experienced  the  sho<^,  fell,  and 
after  the  accident  discovered  the  burns  be- 
tween his  elbow  and  wrist,  over  and  by  the 
side  of  his  ear.  The  guy  wire,  according  to 
the  testimony,  had  no  other  connection,  aside 
from  the  trolley,  which  oonld  have  produced 
the  electrical  current  that  injured  plaintiff. 
The  evidence  tends  to  show  that  the  guy  wire 
and  trolley  were  used  by  defendant  at  the 
time  and  place  of  accident  If  they  were  in 
good  condition,  so  that  no  electricity  could 
have  escaped  from  the  trolley  to  the  guy 
wire,  then  defendant  alone  was  able  to  es- 
tablish that  fact,  as  the  guy  vrire  and  trol- 
ley were  under  its  control. 

The  following  auttiorities  are  strongly  in 
point  and  preclude,  if  followed,  the  sustain- 
ing of  defendant's  demurrer:  Campbell  v. 
United  Railways,  243  Mo.  loc.  cit  156,  157, 
147  S.  W.  788 ;  Davenport  v.  Electric  Co.,  242 
Mo.  Ill,  145  S.  W.  464;  "Clark  v.  Railroad, 
234  Mo.  396,  137  S.  W.  583;  Von  Trebra  v. 
Gaslight  Co.,  209  Mo.  648,  108  S.  W.  559; 
Geismann  v.  Missouri-Edison  Electric  Co., 
173  Mo.  654,  73  S.  W.  654 ;  Meldier  v.  Free- 
hold Inv.  Co.  (Mo.  App.)  174  S.  W.  455,  and 
cases  dted.  Numerous  other  cases  are  refer- 
red to  in  the  foregoing  opinions,  and  still 
others  may  be  found  in  the  brief  of  respond- 
ent which  we  have  not  deemed  necessary  to 
set  out  here, 

In  Campbell  v.  United  Hallways  Co.,  Com- 
missioner Brown,  in  an  able  and  exhaustive 
review  of  the  subject  under  consideration, 
among  other  things,  said: 

"There  being  no  question  in  this  case  that  the 
electric  current  which  injured  the  plaintiff  pro- 
ceeded from  a  naked  wire  maintained  by  the 
defendant  in  or  upon  the  line  of  the  public  high- 
Way,  whidi  wire  was,  at  the  time,  connected 
electrically  with  a  trolley  wire  with  the  current 
from  wliich  its  cars  were  operated,  we  hold  that 
these  facts  constitute  prima  fade  evidence  of 
the  negligence  of  the  deiendant ;  that  the  injury 
to  the  plaintiff  resulted  from  such  negligence; 
and  that  in  the  absence  of  evidence  tending  to 
rebut  the  presumption  so  raised,  the  plaintiff 
was  in  law  entitled  to  a  verdict" 

In  Davenport  v.  Electric  Co.,  242  Mo.  123, 
124,  145  S.  W.  457,  Judge  Bond,  speaking  in 
behalf  of  this  court,  said: 

"The  law  on  this  subject  has  been  announced 
after  the  most  careful  consideratiao  in  a  num- 
ber of  recent  decisions,  to  the  effect  that  it  ia 
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the  duty  of  the  owner  of  that  dangerous  agency 
to  exercise  the  highest  degree  of  care  in  main- 
taining electrically  charged  wires.  T*e  general 
use  of  these  appliances  on  the  streets  and  high- 
ways which  the  public  are  compelled  to  use  at 
all  times  makes  it  the  duty  of  the  owner  to  ex- 
ercise a  degree  of  care  commensurate  with  the 
proper  protection  of  the  public.  Geismann  v. 
Mo.  Edison  Blec.  Co.,  173  Mo.  loc.  cit  674  [73 
S.  W.  654];  Young  v.  Waters-Pierce  Oil  Co., 
185  Mo.  loc.  dt  664  [84  S.  W.  029] ;  Kyan  v. 
St.  L.  Transit  Co.,  100  Mo.  loc.  cit.  634  [80 
S.  W.  865,  2  L.  R.  A.  (N.  S.)  777] ;  Von  Trebra 
T.  Gaslight  Co..  200  Mo.  loc  cit.  650  [108  S. 
W.  559] ;  Clark  t.  Railroad,  234  Mo.  loc.  dt. 
421  [137  S.  W.  683]." 

IQ  Clark  T.  BaUroad,  234  Ma  418,  410,  137 
S.  W.  680,  Judge  Woodson,  speaking  for  the 
court  en  banc,  said : 

"It  is  elementary  in  this  state  that  a  demurrer 
admits  every  fact  to  be  true  which  the  evidence 
in  the  cause  tends  to  prove,  whether  by  direct 
testimony  or  by  reasonable  deductions  to  be 
drawn  therefrom.  According  to  this  rule,  the 
court  properly  refused  that  instruction,  for  the 
reason  that  there  was  evidence  in  the  case  which 
tended  to  prove  that  Von  Trebra  came  in  con- 
tact with  the  wires  of  defendant,  and  that,  when 
he  did  so,  a  flash  of  light  was  seen  at  the  point 
of  contact,  and  that  he  was,  at  the  same  instant, 
seen  to  fall  headforemost  from  the  pole  to  the 
ground,  in  an  unconscious  condition,  thereby  re- 
ceiving severe  injuries,  and  that  he  died  there- 
from shortly  thereafter.  This  evidence  made 
out  a  prima  facie  case  on  the  part  of  the  plain- 
tiff, which  entitled  her  to  have  the  issues  oi  fact 
submitted  to  the  jury.  The  settled  law  of  this 
state  regarding  this  class  of  injuries  is  that  it  is 
not  necessary  for  the  plaintiff  to  prove,  in  order 
to  recover,  that  the  Insulation  was  off  of  the 
wire,  at  the  point  of  contact  All  the  law  re- 
quires is  that  it  be  shown  that  the  detective  in- 
sulation caused  the  injury,  without  fault  on  his 
part,  and  that  he  was  rightfully  where  he  was. 
It  is  equally  weU-settled  law  of  this  state  that, 
when  injury  or  death  is  caused  by  coming  in 
contact  with  such  a  wire,  it  is  conclusively  pre- 
sumed that  the  insulation  of  the  wire  was  de- 
fective. This  rule  was  stated  in  the  case  of 
Geismann  v.  Missouri-Edison  Electric  Co.,  173 
Mo.  loa  cit.  678  [73  S.  W.  654],  by  Burgess,  J., 
in  the  following  language:  It  follonvs  from 
these  authorities  that  it  was  defendant's  duty, 
in  the  first  place,  to  use  every  protection  which 
was  reasonably  accessible  to  insulate  its  wires 
at  the  point  of  contact  or  injury  in  this  case, 
and  to  use  the  utmost  care  to  keep  them  so,  and 
the  mere  fact  of  the  death  of  Geismann  is  con- 
clusive proof  of  the  defect  of  the  insulation  and 
negligence  of  the  defendant,  and  as  to  whether 
he  was  guilty  of  contributory  negligence  or  not 
was  a  question  for  the  jury.'  The  opinion  in 
that  case,  after  a  most  careful  and  exhaustive 
consideration  of  the  legal  propositions  involved 
therein,  and  in  which  all  of  the  authorities  of 
this  country  bearing  upon  the  questions  were 
carefully  reviewed,  enunciated  the  law  as  above 
stated.  The  case  of  Byan  v.  Railroad,  190  Mo. 
621  [89  S.  W.  865,  2  L.  R.  A.  (N.  S.)  777],  an- 
nounces the  same  rule,  and  it  is  an  equally  well- 
considered  case,  in  which  Gantt,  J.,  cited  the 
Geismann  Case,  and,  approvingly,  quoted  exten- 
sively therefrom.  The  same  rule  thus  anounced 
was  followed  in  the  case  of  Xoung  v.  Waters- 
Pierce  Oil  Co.,  185  Mo.  634  [84  S.  W.  929].  We 
are  therefore  of  the  opinion  that  the  court  com- 
mitted no  error  in  refusing  to  give  defendant's 
instruction  in  the  nature  of  a  demurrer  to  the 
evidence." 

The  other  authorities  heretofore  cited  are 
In  line  with  those  quoted  from,  and  clearly 
demonstrate  that  plaintiff  had  the  right  to 


I  go  to  the  Jai7  on  the  tmdlspated  facts  dls- 
•  closed  by  the  record. 

I     Without  undertaking  to  review   the  evi- 
I  dence    and    authorities    further,    we    have 
'  reached  the  conclusion  that  defendant's  de- 
murrer to  the  evidence  was  properly  over- 
ruled. 

[3]  2.  Defendant  complains  of  plalntitTs 
Instruction  numbered  1,  as  modified  by  the 
court  It  Is  alleged  to  be  erroneous  in  that 
it  shifted  the  burden  of  proof  from  plaintifT 
to  defendant  and  required  the  latter  to  prove 
affirmatively  that  it  was  Jiot  negligent  It  Is 
also  charg^  that  it  exempted  plaintiff  from 
showing  a  causal  connection  between  the  in- 
Jury  and  the  negligent  act  Said  InstructlMi 
reads  as  follows: 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  the  plaintilT 
was  in  the  employ  of  defendant  as  a  pole  paint- 
er, and  on  or  about  the  30th  day  of  March, 
1910,  while  painting  a  pole  for  defendant  and 
exercising  due  care  and  caution  for  his  own 
safety,  if  you  so  find,  was  caused  to  fall  from 
said  pole  to  the  sidewalk  by  an  electrical  shock, 
as  defined  by  these  instructions,  which  defend- 
ant without  notice  or  warning  to  plaintiff  per- 
mitted to  escape  from  its  trolley  wire,  if  you  so 
find,  and  as  a  result  thereof  was  injured,  if  yon 
so  find  from  the  evidence,  then  the  burden  of 
proof  is  cast  upon  the  defendant  to  establish 
by  the  greater  weight  of  the  credible  evidence 
that  it  was  not  negligent  in  manner  and  form, 
as  defined  by  these  instructions." 

PlalntifTs  instruction  2  should  be  constru- 
ed with  No.  1,  supra,  and  reads  as  follows: 

"The  court  instructs  the  jury  that  if  yoa  shall 
find  and  believe  from  the  evidence  that  on  the 
30th  day  of  March,  1010,  plaintiff  was  in  the 
employ  of  the  defendant  and,  while  engaged  in 
his  usual  and  ordinary  duties,  was  engaged  in 
painting  certain  poles  erected  by  defendant,  and 
upon  which  were  attached  certain  guy  wires 
which  carried  or  supported  the  trolley  wires 
which  carried  the  electric  power  for  the  oper- 
ation of  its  street  cars  through  the  streets  of 
Kansas  City,  Mo.,  that  said  guy  wires  are  not 
intended  to  be  and  are  not  usually  charged  with 
electric  currents  of  dangerous  character,  but  are 
usually  and  generally  free  therefrom,  that  oo 
said  30th  day  of  March,  1010,  the  guy  wire 
which  was  attached  to  the  pole  on  which  plain- 
tiff was  employed  as  aforesaid,  if  you  so  find 
from  the  evidence,  by  and  through  any  careless- 
ness or  negligence  of  the  defendant  its  agents 
or  servants,  and  without  notice  or  warning  to 
plaintiff,  became  or  was  highly  and  dangerously 
charged  with  an  electric  current  which  escaped 
from  such  trolley  wire,  if  you  find  from  the  evi- 
dence that  said  guy  wire  was  so  charged  by  elec- 
tricity escaping  from  the  trolley  wire  as  afore- 
said, that  while  plaintiff  was  so  engaged  in 
painting  said  pole,  and  without  negligence  on 
his  part  directly  contributing  thereto,  as  defined 
by  these  instructions,  his  left  arm  came  in  con- 
tact with  said  guy  wire,  and  as  a  direct  result 
thereof  his  body  came  in  direct  contact  with 
such  electric  current,  and  that  in  direct  conse- 
quence thereof  he  was  greatly  shocked  and  caus- 
ed to  fall  from  said  pole  to  Uie  sidewalk  and  in- 
jured, then  your  verdict  must  be  for  the  plain- 
tiff." 

At  the  Instance  of  defendant,  the  court 
gave'  to  the  Jury  instructions  3,  4,  6,  7,  8,  9, 
and  No.  6  as  modified  by  the  court  These 
Instructions,  taken  as  a  whole,  fully  present- 
ed the  defendant's  theory  of  the  law,  upon 
all  the  questions  raised  In  the  case.    The  Is- 
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sues  were  simple,  and,  as  defendant  offered 
no  evidence,  the  Instructions,  on  the  nndis- 
pnted  facts,  were  warranted  by  the  follow- 
ing cases:  Campbell  t.  Railways,  243  Mo. 
loc.  cit.  156,  157,  147  S.  W.  788;  Thompson 
V.  RaUroad,  243  Mo.  loc.  clt  353,  364,  148  S. 
W.  4S4 ;  Davenport  v.  Electric  Co.,  242  Mo. 
Ill,  145  S.  W.  454;  Clark  v.  Railroad,  234 
Mo.  396,  137  S.  W.  583;  Von  Trebra  y.  Gas- 
light Gc  209  Mo.  648,  108  S.  W.  569 ;  Gets- 
mann  t.  Mlssourl-Edlson  Electric  Co.,  173 
Mo.  654,  73  S.  W.  654 ;  Trout  v.  Gaslight  Co., 
151  Mo.  App.  207,  132  S.  W.  58;  Melcher  T. 
Freehold  Tut.  Co.,  174  S.  W.  455. 

Plaintiff's  alleged  contributory  negligence 
was  fully  placed  before  the  Jury  in  defend- 
ant's instructions  upon  that  subject.  The 
other  instructions  given  are  well  within  the 
rule  as  laid  down  in  the  foregoing  authori- 
ties. They  clearly  define  the  law  relating  to 
defendant's  duty  to  plaintiff.  Appellant, 
having  failed  to  Introduce  any  evidence,  hav- 
ing failed  to  show  the  condition  of  the  guy 
or  trolley  wires,  either  before  or  after  the 
accident,  is  in  no  condition  to  complain  of 
the  instructions  given  at  the  instance  of 
plaintiff,  and  its  objections  thereto  are  over- 
ruled. 

[4]  8.  Complaint  is  lodged  against  the  ac- 
tion of  trial  court  in  permitting  Dr.  Bdward 
Geraughty^to  express  his  opinion,  as  a  med- 
ical expert,  upon  the  question  as  to  whether 
'the  condition  In  which  he  found  plaintiff 
might  have  been  produced  by  the  fall  de- 
scribed in  the  hypothetical  question.  The 
latter  question  was  finally  framed,  so  as  to 
substantially  meet  the  suggestions  of  defend- 
ant's counsel.  The  witness  was  not  called 
upon  to  invade  the  province  of  the  Jury,  nor 
to  give  his  opinion  as  to  whether  the  fall  of 
plaintiff  did  produce  the  condition  which  the 
doctor  found  when  he  examined  plaintiff. 
On  the  contrary,  he  was  simply  asked  to  give, 
and  did  give,  his  opinion  as  to  whether  said 
fall  might  have  produced  the  injuries  which 
he  described.  No  error  was  committed  in 
the  admission  of  above  testimony.  Castanie 
V.  RaUroad,  249  Mo.  loc.  dt  195,  196,  155  S. 
W.  38,  U  R.  A.  1915A,  1066 ;  Smart  t.  Kan- 
sas City,  208  Mo.  loc.  cit  202,  106  S.  W.  709, 


14  L.  R.  A.  (N.  S.)  566,  123  Am.  St  Rep.  415, 
13  Ann.  Cas.  932;  Taylor  v.  Railroad,  185 
Mo.  240,  84  S.  W.  929. 

[S]  4.  It  is  insisted  by  defendant  that  the 
verdict  is  grossly  excessive,  and  indicates 
passion  or  preju^ce  upon  the  part  of  plain- 
tiff. We  have  gone  through  the  record  care- 
fully, and  have  reached  the  conclusion  that 
this  claim  is  not  altogether  without  some 
merit 

Plaintiff  says  he  called  Dr.  Frye  to  see  him 
three  or  four  times,  and  that  Dr.  Frye  sim- 
ply dressed  his  ankle.  No  other  doctor  was 
ever  called  by  plaintiff  to  treat  him  from  the 
time  of  bis  accident  on  March  30,  1910,  up 
to  the  date  of  trial,  January  20,  1912,  ex- 
cept two  medical  experts,  who  examined  him 
shortly  before  the  trial  with  the  view  of  tes- 
tifying as  experts  in  his  behalf,  and  not  with 
the  view  of  treating  him.  The  Jury  were  not 
bound  by  the  testimony  of  the  experts,  and 
hence  ought  to  have  been  properly  instructed 
as  to  the  measure  of  damages  in  the  case. 
No  instruc,tlon  seems  to  have  been  given  upon 
this  subject  and  there  is  nothing  before  the 
court  to  indicate  what  elements  of  damage 
the  Jury  considered,  nor  whether  they  found 
plalntifTs  injuries,  attributable  to  the  negli- 
gent acts  complained  of,  to  be  permanent  or 
otherwise.  Other  i^cts  disclosed  by  the  rec- 
ord indicate  to  us  that  the  verdict  for  $8,- 
000,  returned  by  the  Jury,  is  somewhat  ex- 
cessive. 

After  a  careful  consideration,  we  have  con- 
cluded that  the  Judgment  should  be  affirmed 
to  the  extent  of  $5,000,  if  plaintiff,  within  ten 
days  from  the  publication  of  this  opinion, 
enter  a  remittitur  la  the  amount  of  $3,000,  as 
of  the  date  of  the  rendition  of  the  Judgment 
below;  and  It  is  so  ordered.  Otherwise  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

BROWN,  C,  concurs. 

PER  CURIAAl  'The  foregoing  opinion  of 
RAILET,  C,  is  adopted  as  the  opinion  of 
the  court  All  concur;  BOND,  J.,  In  para- 
graph 1  and  result 


Digitized  by 


Google 


85« 


}77  80DTHWBSTBRN  BBPOBTEB 


(Uo. 


MUNIOIPAI/  SECURITIES   CORPOKA- 

TION  ▼.  KANSAS  CITX. 

(No.  16831.) 

(Supreme  Coort  of  Missouri.     June  1,  1915.) 

3.  Ctouara  «=>2S1  —  Missoubi  —  SoPBEaui 

COUBTS— JUBIBDICTION. 

Where  rights  protected  by  the  federal  Con- 
stitution are  involved,  the  ijupreme  Court  has 
jurisdiction  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
ma.  U  487,  491,  644,  640-648.  650.  652-659, 
661;   Dec,  Dig.  «=>231.] 

2.  Affeai.  aso  Exbior  «=>580— Recobd. 

Supreme  Court  rule  32  (169  S.  W.  zi), 
declares  that  an  appellant  filing  a  certified  copy 
of  an  order  granting  an  appeal  need  not  ab- 
stract the  record  entries  showing  the  steps 
taken  below  to  perfect  it,  and  if  the  abstract 
state  the  appeal  was  duly  taken,  it  will  in  the 
absence  of  a  record  showing  the  contrary,  be 
prcstuned  that  the  proper  steps  were  taken  at 
the  proper  time,  and  that  the  record  entries 
showing  leave  to  file  a  bUl  of  exceptions  need 
not  be  abstracted.  The  abstract  of  the  rec- 
ord entries  showing  the  filing  of,  and  the  or- 
der of  ooart  upon,  the  motion  for  ,new  trial, 
and  the  affidavit  for  appeal,  recited  that  on 
the  25th  of  January  at  tne  said  January  term 
and  within  4  days  after  the  finding  of  judgment, 
defendant  filed  its  motion  for  new  trial,  which 
motion  is  set  out  in  the  bill  of  exceptions,  which 
was  made  pnut  of  the  abstract  of  record;  that 
on  January  29th,  during  the  said  January  term, 
the  motion  for  new  trial  was  by  the  court  over- 
ruled, to  which  action  the  defendant  excepted; 
and  that  <m  Mardi  29tb,  during  the  said  Janu- 
ary term,  the  defendant  filed  its  application 
and  affidavit  for  an  appeal,  which  appeal  was. 
by  an  order  duly  entered,  allowed.  The  bill  ot 
exceptions  contained  the  motion  for  new  trial 
in  full,  etc.  E«ld,  that  the  abstract  showed 
an  affidavit  for  anpiieal,  and  the  filing  of  a  mo- 
tion for  new  trial. 

fBd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2595-2597,  2600-2605; 
Dec.  Dig.  <8=»586.] 

3.  Afpeal  and  Ebbob  «=3758— Briefs— Sut- 

HCIKNOT. 

Assignments  complaining  of  the  admis- 
sion of  incompetent  evidence  wiU  not  be  re- 
viewed where  the  objection  was  not  kept  alive 
by  the  briefs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  80^;    Dec.  Dig.  «=3758.) 

4.  Appeal  and  Ebbob  <S=»302— Assiqkmenis 

or   ElBBOB— SUFFICIENCT. 

Grounds  for  the  motion  of  new  trial,  that 
the  finding  was  against  both  the  law  and  the 
evidence,  and  against  the  law  under  the  plead- 
ings, are  sufficient  to  require  the  Supreme  Court 
to  determine  whether  there  is  any  law  or  evi- 
dence which  can  sustain  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  1744-1752 ;  Dec.  Dig.  «=> 
302.] 

5.  Afpkai,  and  S!b80B  «=»1010  — Rkvikw  — 
Findings. 

In  reviewing  a  finding  of  the  trial  court, 
the  only  question  is  whether  there  is  any  sub- 
stantial evidence  which  could  sustain  it. 

[£!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3979-3982, 4024 ;  Dec  Dig. 

«5>1010.] 

&  MUNIOIPAI.  COBPORATIONS  «S»374— PXTBUC 
iMPBO  VEMKNTS— SEWEBS. 

Const  art  4,  §  48,  forbids  the  use  of  mu- 
nicipal funds  to  pay  obligations  arising  ont  of 


contracts  for  the  construction  of  poUie  im- 
provements to  be  paid  for  by  specud  assess- 
ments. Rev.  St  1909,  {  2778,  declares  that  no 
city  shall  make  any  contract,  unless  it  be  with- 
in the  scope  of  its  powers,  nor  unless  such 
contract  be  made  upon  a  consideration  wholly 
to  be  performed  subsequent  to .  the  mating  of 
the  contract  The  charter  of  Kansas  City  pro- 
vides that  as  soon  as  the  work  of  extending  the 
sewer  district  shall  be  completed,  under  a  eon- 
tract  for  that  purpose,  the  cost  shall  be  com- 
puted as  a  special  tax  against  the  land  in  the 
district;  but  the  city  shall  not  be  liable  on 
account  of  the  cost  of  such  work.  A  contract 
with  Kansas  City  provided  that  it  should  not 
be  liable  for  the  cost  of  constructing  a  lewer. 
and  the  receipt  signed  by  the  contractor  when 
he  received  the  tax  bills  provided  that  they 
were  received  in  full  compensation  for  the  work. 
Part  of  the  land  in  the  sewer  district  was  taken 
under  eminent  domain  proceedings  for  a  park- 
way. The  verdict  in  the  condemnation  case 
was  rendered  before  the  work  was  done,  but 
the  judgment  was  not  affirmed  on  appeal  until 
after  the  completion  of  the  work  and  the  issu- 
ance of  tax  bills  against  such  property,  ^eld, 
that  the  dty  was  not  liable  for  the  payment  of 
such  tax  bills  on  the  theory  of  contract 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  005,  910;  Dec.  Dig. 
«=>374.] 

7.  MuNiciPAi,  C0EPOBATION8  «=>374— Liabil- 
ity or  City— Tax  Brtt.— CoNSTBacnoN. 

In  such  case  where  the  tax  bills  were  as- 
si^ed  by  a  writing  recitiag  that  for  value  re- 
ceived the  special  tax  bills  and  liens  were  as- 
signed to  plaintiff,  would  not  warrant  plaintiff 
in  suing  the  city  on  the  theory  of  tort. 

lEA.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  905,  910;  Dec  Dig. 
«=>374.] 

8.  MUNIOIPAI.  C0BPOBATIOIT8  «=s>426— PuBUO 

IllFBOVEUENTB   —   TOKIS  —   "PaBKWAT" — 

"Highway." 
Though  a  conditional  Hen  was  acquired  by 
the  contractor  against  such  lands  the  affirm- 
ance of  the  condemnation  judgment  destroyed 
it,  and  as  the  land  was  taken  for  a  parkway, 
t^'hich  is  sort  of  a  highway,  the  city  was  not 
liable  for  the  amount  of  the  assessments  on  the 
theory  that  it  was  the  owner,  within  charter 
provision  making  it  liable  for  assessments  on 
property  owned  m  fee. 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1035-1037;  Dec 
Dig.  «=>420. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Highway.] 

Woodson,  G.  J.,  dissenting. 

In  Banc.  Appeal  trom  Circuit  Court,  Jadt- 
son  County;  Thos.  J.  Seehom,  Judge. 

Action  by  the  Municipal  Securities  Corpora- 
tion against  Kansas  City.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

This  is  an  action  at  law  in  76  counts  for 
divers  sums  of  money  aggregating  in  all  tha 
amount  of  $3,924.42.  Plaintiff  sues  as  the 
assignee  of  one  Michael  Walsh,  who  made 
a  contract  with  defendant  dty  to  constmct 
certain  sewers  therein.  Each  of  the  75  counts 
In  the  amended  petition  was  IdenticaL  This 
petition.  In  the  view  whch  we  take  of  the 
case,  Is  Important,  and  in  connection  with 
the  tax  bills  and  the  assignments  thereof,  is 
decisive  of  the  case.  In  fairness,  and  for 
clearness'  sake  we  set  out  below  one  of  these 
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ommtB  In  foil,  omltUng  merely  formal  parts, 
as  foUows: 

"Now  comes  plaintiff,  and  for  caose  of  action 
against  defendant  alleges:  That  plaintiff  is  a 
corporation  duly  organized  and  existing  under 
tlie  laws  of  the  state  of  Missouri,  and  the  de- 
fendant is  a  municipal  corporation  duly  or- 
ganized and  existing  under  the  Constitution 
and  laws  of  the  state  of  Missouri.  That  b^  an 
ordinance  of  Kansas  City,  Jfo.  16219,  entitled 
'An  ordinance  to  estaijUsh  and  cause  to  be  con- 
atmcted  a  district  sewer  in  sewer  district  No, 
146,'  approved  January  24, 1901,  said  defendant, 
Kansas  City,  provided  that  a  district  sewer 
should  be  constructed  in  sewer  district  No.  14C 
in  said  Kansas  C^ty  as  designated  by  said  or- 
dinance. 

"Plaintiff  alleges  that  bids  for  doing  the  work 
provided  for  by  said  ordinance  were  duly  ad- 
vertised for  by  said  Kansas  City  and  a  coa- 
tract  was  duly  entered  into  with  Michael  Walsh 
to  construct  the  said  sewer,  he  being  the  low- 
est and  best  bidder  therefor. 

"Plaintiff  allures  that  pursuant  to  said  con- 
tract and  ordinance  said  Michael  Walsh  con- 
structed the  sewer  provided  for  by  said  ordi- 
nance, and  that  by  the  terms  of  said  contract 
and  ordinance  said  sewer  was  to  be  paid  for 
by  special  tax  bills  against  the  real  estate  with- 
in the  said  sewer  district  146,  as  provided  by 
the  charter  of  Kansas  City. 

"Plaintiff  alleges  that  lot  1,  block  1,  C.  H. 
Pratt's  Vine  Street  addition,  is  located  within 
said  sewer  district  No.  146,  and  that  at  the 
time  said  work  was  done  and  tax  bills  therefor 
were  issued,  the  owner  of  said  property  held  the 
same  subject  to  certain  proceedings  to  condemn 
said  lot  for  a  public  parkway  in  the  South  Park 
district  in  Kansas'  City,  Mo.,  known  as  the 
'Paseo  Extension,'  under  Ordinance  No.  13067, 
entitled  'An  ordinance  to  open  and  establiah  a 
public  parkway  in  the  South  Park  district  in 
Kansas  City,  Mo.,'  approved  October  3,  1899. 
That  by  said  ordinance  last  mentioned  it  was 
ordained  that  said  lot  1,  block  1,  and  other 
property  should  be  condemned  for  the  purpose 
of  a  public  parkway.  That  under  said  ordi- 
nance proceedings  were  begun  in  the  circuit 
court  of  Jackson  county.  Mo.,  for  the  condem- 
nation of  land  described  in  said  ordinance  as 
required  by  law.  The  owners  of  said  lands, 
at  the  date  said  condemnation  ordinance  was 
enacted,  were  properly  made  parties  to  the 
proceedings,  and  a  hearing  was  had  to  deter-, 
mine  the  value  of  the  property  taken,  and  a 
vu^ict  in  said  case  was  rendered  in  the  drcait 
court  of  Jackson  county.  Mo.,  on  the  4tb  day 
of  June,  1901. 

"Plaintiff  alleges  that  motions  for  a  new  trial 
were  filed  in  said  cause,  which  were  duly  over- 
ruled, and  said  verdict  was  duly  confirmed  and 
judgment  was  rendered  in  said  cause  on  the 
14tn  day  of  September,  1901,  by  said  circuit 
court 

"The  plaintiff  further  cJlegea  that  said  cause 
was  appealed  to  the  Supreme  Court  of  the 
state  of  Missouri  October  4, 1901,  and  that  upon 
said  appeal  said  judgment  of  the  circuit  court 
was  suspended  nntil  affirmed  by  the  Supreme 
Court,  and  was  so  affirmed  June  4,  1902 ;  and 
that  subsequently  to  that  date  said  Kansas  City 
paid  for  and  took  possession  under  said  condem- 
nation proceedings  of  lot  1,  block  1.  0.  H. 
Pratt's  Vine  Street  addition  as  a  pnblic  park, 
and  now  holds  the  same  as  such. 

"Plaintiff  alleges  that  while  said  condemna- 
tion case  was  pending  upon  appeal  in  the  Su- 
preme Court,  said  Michael  Walsh  completed 
the  work  under  his  contract  for  the  construction 
of  district  sewers  in  sewer  district  No.  146 
under  said  Ordinance  No.  16219 ;  and  that  the 
board  of  public  works  of  said  city  thereupon 
ascertained  the  share  of  the  cost  of  said  work 
for  whi<^  the  aald  lot  and  the  owner  thereof 
and  the  said  dty  were  justly  liable^  and  the 


said  board  certified  the  said  amount  boQi  aiMn 
its  records  and  by  a  certificate  or  tax  bill  which 
it  then  issued  to  said  Walsh  on  March  15,  1902, 
in  payment  of  the  proportionate  share  of  the 
cost  of  the  work  of  constructing  said  sewer 
chargeable  to  or  on  account  of  said  lot  as  pro- 
vided by  law.  That  the  said  certificate  or  tax 
bill  was  No.  84,  and  was  issued  against  lot  1, 
block  1,  0.  H.  Pratt's  Vine  Street  addition  for 
the  sum  of  $43.20,  being  the  proportionate  part 
of  the  cost  of  the  said  sewer  required  to  be 
paid  on  account  of  said  lot  under  the  charter 
of  Kansas  City. 

"Plaintiff  alleges  that  for  valuable  consider- 
ation, said  Michael  Walsh  heretofore  sold  and 
assigned  said  certificate  or  special  tax  bill  to 
this  plaintiff,  who  is  now  the  owner  and  hold- 
er of  the  same,  which  is  hereto  attached,  here- 
with filed  and  made  a  part  of  this  petition. 

"Plaintiff  alleges  that  it  is  advised  by  coun- 
sel and  believes,  and  therefore  charges  the  fact 
to  be,  that  by  reason  of  the  prior  judicial  de- 
termination of  the  value  of  said  property  and 
the  judgment  of  condemnation  thereon,  in  said 
condemnation  proceedings  said  tax  bill  never 
became  a  lien  upon  the  value  of  said  lot  award- 
ed to  the  owner  thereof,  In  said  condemnation 
proceedings,  but  that  upon  the  final  determi- 
nation of  said  condemnation  case,  the  defend- 
ant, Kansas  City,  became  and  is  liable  to  pay 
said  amount  of  the  said  certificate  or  tax  bill 
with  interest  thereon,  and  that  Kansas  City 
cannot,  by  an  act  of  itself  not  consented  to  by  • 
the  plaintiff,  either  by  judicial  proceedings  in 
the  nature  of  condemnation  or  otherwise,  de- 
stroy the  plaintiffs  riyht  to  collect  the  cost  of 
the  said  work  according  to  its  said  contract, 
and  in  support  of  this  claim  the  plaintiff  invokes 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States  guaranteeing  the  protec- 
tion of  its  property  by  due  process  of  law  and 
as  against  the  acts  of  states. 

"Plaintiff  alleges  that  prior  to  the  commence- 
ment of  this  action  it  offered  to  surrender  to 
the  board  of  public  works  and  to  Kansas  City 
said  certificate  or  tax  bill  issued  as  aforesaid, 
if  the  said  dty  o;  said  board  should  believe 
and  hold  that  the  said  certificate  or  tax  bill  was 
not  a  certificate  of  said  board  of  public  works 
conformable  to  the  provision  of  section  14,  ar- 
ticle 9  of  the  charter  of  Kansas  City,  and  to  ac- 
cept in  lieu  thereof  such  a  certificate  as  ia 
provided  for  by  said  section  14,  but  said  city  and 
said  board  refused  to  accept  the  same  or  issue 
a  new  certificate  in  lieu  thereof,  and  denied  all 
liability  for  the  said  charge. 

"Plamtiff  states  that  defendant  has  failed 
to  pay  the  amount  of  said  certificate  or  tax 
bill,  although  payment  thereof  was  demanded 
March  15,  1902. 

"Plaintiff  alleges  that  by  reason  of  failure  to 
pay  said  certificate  pr  UU,  or  any  pcurt  thereof, 
and  by  reason  of  its  action  in  the  premises, 
plaintiff  is  entitled  to  recover  of  defendant  the 
amount  so  certified  by  said  board  as  lawfully 
chargeable  against  said  lot  with  interest  aa 
therein  provided  at  the  rate  of  10  per  cent,  per 
annum. 

"Wherefore  plaintiff  asks  judgment  against 
defendant  for  the  sum  of  $43.20,  with  interest 
from  March  15,  1002,  at  the  rate  of  10  per 
cent,  per  annum  and  for  costs  of  this  action. 

Tbe  tax  bill  referred  to  and  made  a  part 
of  the  foregoing  petition  seema  to  have  beea. 
the  usoal  and  ordinary  special  tax  blU  issued 
in  payment  for  ImprovementB,  tbe  costs  of 
wblch  are  apportioned  against  tbe  adjacent 
or  abutting  private  real  property.  Said  tax 
bill  was  payable  in  four  annual  installments, 
(Including  tbe  first  or  initial  casb  payment), 
and  as  to  the  attachment  and  nature  of  the 
lien  created  thereby,  a  pertinent  part  of  the 
said  tax  bill  thus  provided: 
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Olty  Special  Tax  Bill,  luaed  on  the 
Installmeot  Plan. 
"This  certifles  that  the  following  described 
real  estate  in  the  corporate  limits  of  Kansas 
CTity,  county  of  Jackson,  Mo.,  as  follows,  to 
wit :  Lot  1,  block  1,  C.  H.  Pratt's  Vine  Street 
addition,  has  been  charged  with  the  sum  of 
fl3.20  as  a  special  tax  for  constructing  a 
sewer  in  sewer  district  No.  146,  as  provided  by 
Ordinance  No.  16219,  of  Kansas  city,  Mo.,  en- 
titled 'An  ordinance  to  establish  and  cause  to 
be  constructed  a  district  sewer  in  sewer  dis- 
trict No.  146,'  approved  January  24,  1001. 
Said  work  has  been  completed  according  to  con- 
tract by  Michael  Walsh,  contractor,  to  whom 
this  special  tax  bill  is  issued  in  part  payment 
therefor,  and  the  sum  mentioned  has  been  duly 
assessed  and  apportioned  against  the  aforesaid 
land,  being  the  exact  amount  chargeable  against 
said  land,  aa  provided  by  law  for  its  proportion 
of  the  cost  of  such  work  as  a  lien  against  said 
land  for  a  period  of  one  (1)  year  after  the  last 
installment  specified  herein  shall  have  become 
due  and  payable,  and  no  longer,  nnless  within 
such  year  suit  shall  have  been  instituted  to  col- 
lect this  tax  bill,  and  notice  of  the  bringing  of 
such  suit  shall  have  been  filed  with  the  city 
treasurer,  in  which  case  the  lien  of  this  tax 
bill  shall  continue  until  the  termination  of  such 
suit,  and  until  the  sale  of  the  property  under 
execution  on  the  judgment  estaUishing  the 
,  same  and  no  default  in  the  payment  of  any  pre- 
vious installment  hereinafter  mentioned,  shall 
operate  to  diminish  the  period  during  which 
such  lien  shall  continue." 

Upon  the  tilal  below  judgment  was  ren- 
dered for  plalntifF  upon  each  of  tbe  said  7S 
counts,  aggregating  the  sum  mentioned,  and 
defendant,  according  to  the  usual  procedure, 
has  appealed.  Other  details  necessary  to  an 
understanding  of  the  case  will  be  found  set 
out  in  the  opinion,  where  additional  facts  are 
stated  in  connection  with  the  points  dis- 
cussed. 

A.  F.  ftvans  and  Jay  M.  Lee,  both  of  Kan- 
sas City,  for  appellant.  W.  B.  James  and 
Scarrltt,  Scarritt,  Jones  ft  Miller,  aU  of  Kan- 
sas City,  for  respondent 

FABIS,  P.  J.  (after  stating  the  facts  as 
aboTe).  [1]  I.  We  get  Jurisdiction  because 
the  fourteenth  amendment  to  the  federal  Con- 
stitution is  pleaded  and  invoked  and  is  said 
to  be  Involved.  At  the  outset  two  conten- 
tions of  respondent  meet  us:  (a)  That  the 
record  proper  shows  neither  an  aflftdavlt  for 
appeal  nor  the  filing  of  a  motion  for  a  new 
trial ;  and  (b)  that  no  legally  tangible  mat- 
ter is  presented  for  our  review  by  the  motion 
for  a  new  trial. 

[2]  Counsel  for  respondent  have  evidently 
not  read  the  appellant's  abstract  with  care, 
and  also  they  have  overlooked  the  provisions 
of  rule  32  (169  S.  W.  zl)  of  this  court  adopt- 
ed December  10,  1912.  The  record  entries 
showing  the  filing  of,  and  the  orders  of  court 
touching  the  motion  for  a  new  trial,  and 
the  affidavit  for  appeal,  as  the  abstract  sets 
them  out,  are  as  follows: 

"Thereafter  on  January  26,  1910,  during  the 
said  January  term,  1910,  of  said  court,  and 
within  four  days  after  said  finding  and  judg- 
ment, defendant  filed  its  motion  for  a  new  trial. 
Said  motion  is  hereinafter  set  out  in  the  bill  of 
exceptions,  and  is  hereby  adopted  and  made  a 


part  of  this  abstract  of  the  record  as  though 
printed  in  full  at  this  place.  January  29,  1910, 
during  said  January  term,  1910,  of  said  court, 
said  motion  for  a  new  trial  was  submitted  to 
the  court,  and  upon  due  consideration,  by  an  or- 
der duly  entered  and  made  of  record,  was,  upon 
January  29,  1910,  during  said  January  term, 
1910,  of  said  court,  by  the  court  overruled ;  to 
which  action  of  the  court  in  overruling  defend- 
ant's said  motion  for  new  trial  the  defendant  at 
the  time  excepted  and  still  excepts.  March  22, 
1910,  and  during  the  said  January  term,  1910, 
of  said  court,  defendant  filed  its  application  and 
affidavit  for  an  appeal  to  the  Kansas  City  Court 
of  Appeals,  which  appeal  was  upon  March  22, 
1910,  by  an  order  duly  entered  and  made  of  rec- 
ord, allowed  as  prayed  to  the  Kansas  (3ity  Court 
of  Appeals." 

The  bill  of  exceptions,  aa  the  record  shows 
it,  contains  the  motion  for  a  new  trial  In 
full,  as  also  exceptions  to  the  actitw  of 
the  trial  court  in  overruling  It.  The  affidavit 
for  appeal  is  copied  In  full  in  the  bill  of  ex- 
ceptions, and  the  contents  of  such  affidavit 
fully  comply  with  the  law.  This  contention 
is  therefore  disallowed. 

[J]  II.  Upon  the  point  (b)  made  by  respond- 
ent that  the  motion  for  a  new  trial  pre- 
sente  no  matter  for  our  review  when  viewed 
in  the  light  of  the  record,  we  note  that  com- 
plaint is  made  of  error  in  refusing  declara- 
tions of  law,  when  none  was  asked ;  of  the 
refusal  to  admit  evidence  of  defendant,  when 
none  was  refused ;  and  of  the  admission  of  in- 
competent evidence  for  plaintiff  when  no  such 
objection  is  kept  alive  here  in  the  briefs  for 
our  examination. 

[4,  6]  But  defendant  has  In  five  separate 
assignmenta  of  error  rung  the  changes  up- 
on the  complaint.  In  bsec  verba,  "that  the 
finding  is  against  both  the  law  and  evi- 
dence and  against  the  law  under  the  plead- 
ings ;"  and  while  this  Is  a  Jury  waived  law 
case,  we  think  we  are  warranted  in  look- 
ing to  see  whether  there  is  any  law  or  evi- 
dence which  can  sustain  this  Judgment  We 
may  not  weigh  the  evidence,  for  the  trial 
Judge  alone  had  that  privilege  and  duty.  We 
may  only  look  and  see  if  there  be  any  sub- 
stantial evidence  whatever  in  the  case,  which, 
when  applied  to  the  case  made  by  the  plead- 
ings will,  as  a  matter  of  law,  permit  this 
Judgment  to  stand.  We  disallow  this  point 
to  respondent,  conceding  however  that  it  is 
well  taken  as  to.  all  but  the  point  last  abore 
noted. 

III.  Coming  now  to  the  ccmtentions  of  ap- 
pellant (whom  for  clarity  we  shall  call  de- 
fendant), we  note  that  the  only  point  made 
and  saved  properly  for  review,  is  that  we 
mention  above,  which  we  repeat,  is  saved, 
or  so  sought  to  be,  by  five  separate  assign- 
ments in  defendant's  motion  for  a  new  triai 
It  would  be  doleful  satire  indeed  if  no  point 
could  be  said  to  be  preserved  after  so  great 
labor  and  effort  to  save  it 

[6]  The  facts  are  neither  contradicted  nor 
disputed.  The  dispute  is  alone  upon  the  le- 
gal effect  of  the  facts.  The  defendant  offer- 
ed no  evidence  whatever,  except  a  receipt  to 
the  defendant  dty,  given  <mi  Mart^  15, 1902, 
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by  the  contractor  Walsh  wben  th«  tax  bUls 
here  sued  on  were  Issued  to  him.  This  re- 
ceipt, CKnittlnK  formal  parts,  sewer  number, 
ajod  sisnatnre,  is  as  follows: 

"RecelTed  this  day  the  alwTe-menticaied  spe- 
^il  tax  bills,  amounting  to  the  sum  of  $71,621.- 
32  in  fall  for  work  done  on  eewer  constructed 
w.  above-named  district,  and  of  all  claims  against 
Kansas  CJity  on  account  of  above-mentioned 
work." 

The  contract  made  by  said  Walsh  with  de- 
fendant, among  other  provisions,  contained 
the  followtDg: 

"Sec  12.  General  Stipniattons.  It  is  further 
agreed  that  the  passage  of  the  ordinance  herein- 
aboTe  referred  to  and  the  doing  of  the  worlc  em- 
braced in  this  contract  without  any  proper  peti- 
tion of  tlje  common  council  from  the  real  estate 
owners  to  have  said  work  done,  shall  not  render 
the  city  liable  to  pay,  directly  or  indirectly,  for 
sn(di  work  or  any  part  thereof  otherwise  than 
by  the  issue  of  special  tax  bills,  and  the  said 
firat  party  shall  assume  all  risks  as  to  the  valid- 
ity of  such  special  tax  bills  and  take  the  same 
withoat  recourse  against  Kansas  City  In  any 
event." 

"Sec  16.  And  the  said  party  of  the  first  part 
fnrtfaer  apees  that  he  will  not  be  entitled  to 
pajrment  tor  any  portion  of  the  i^oresaid  work 
or  materials,  until  the  same  shall  hare  been  ful- 
ly completed  in  the  manner  set  forth  in  this 
agreement  to  the  satisfaction  of  the  city  en- 
gineer, and  that  he  will  then  receive  pay  accord- 
ing to  the  above  schedule  of  prices  in  certified 
bills  of  assessments  of  special  taxes  against  and 
npon  the  lands  in  said  sewer  district,  as  provid- 
ed by  law,  and  that  his  receipt  therefor  shall  be 
in  full  of  all  claims  against  the  city  on  account 
of  said  work. 

"Sec.  16.  •  •  *  That  special  tax  bills  be 
issued  for  the  work  of  improvements  herein  pro- 
vided for  and  shall  be  made  payable  i3a  four 
equal  installments  payable  and  collectible  and 
in  aB  respects  in  compliance  with  the  provi- 
sions of  section  23,  article  9  of  the  charter  of 
Kansas  City." 

The  provisions  of  the  charter  of  Kansas 
City  In  effect  when  the  contract  was  made 
with  Walsh,  and  likewise  when  the  tax  bills 
were  issued  to  him,  provided  relevant  to  the 
questions  here  troubling  ns,  thus: 

"As  soon  as  the  work  of  constructing,  chang- 
ing, diminishing,  enlarging,  or  extending  any 
district  sewer  shall  have  been  completed  under 
a  contract  let  for  the  purpose,  the  board  of  pub- 
lic works  shall  compute  the  whole  cost  thereof, 
and  apportion  and  charge  the  same  as  a  special 
tax  against  the  lots  of  land  in  the  district,  ex- 
clusive of  the  improvements,  and  in  the  propor- 
tion that  their  respective  areas  bear  to  the  area 
of  the  whole  district,  exclusive  of  the  streets, 
avenues,  alleys,  and  public  highways,  and  shall, 
except  as  hereinafter  provided,  make  out  and 
certify  in  favor  of  the  contractor  or  contractors 
to  be  paid,  a  special  tax  bill  for  the  amount  of 
the  special  tax  against  each  lot  in  the  district 
The  city  shall  in  no  event  nor  in  any  manner 
whatever  be  liable  for  or  on  account  of  the  cost 
of  work  done  in  constructing,  changing,  dimin- 
ishing, enlarging,  or  extending  any  district  sew- 
er, except  as  hereinafter  provided."  Section  10, 
art.  0,  p.  147,  Charter  of  Kansas  City  of  1896. 

The  exceptions  creating  liability  against 
the  dty,  noted  in  the  last  four  words  of  the 
concludJiig  clause  of  the  above  excerpt,  are 
to  be  found  in  sections  11  and  14,  art  9,  pp. 
146  and  150,  Charter  of  Kansas  City  of  1808. 
The  said  exception  In  the  section  first  above, 
is  substance  provides  that  In  cases  of  the 


construction  of  j<rint  district  sewers  the  city 
may,  If  it  be  so  provided  both  In  the  ordi- 
nance and  in  the  contract,  pay  a  specific  part 
of  the  cost  of  such  sewers.  Neither  the  ordi- 
nance nor  the  contract  so  provided  in  this 
case.  The  other  exception  may  be  best  shown 
by  setting  out,  as  we  do  below,  the  whole 
of  said  section  14,  in  which  said  exception  oc- 
curs, thus: 

"Sec.  14.  When  the  city  Aall  own  in  fee  sim- 
ple absolute  any  lot  or  parcel  of  land,  or  hold 
any  land  not  used  as  a  street,  avenue,  alley,  or 
public  highway,  it  shall,  out  of  the  general  fund, 
pay  its  proper  share  of  the  cost  of  any  such 
work  to  be  paid  for  in  special  tax  bills  as 
though  a  private  owner  of  such  land,  but  there 
shaU  be  no  tax  bill  against  any  land  so  owned 
or  held  by  the  city.  The  board  of  public  works 
shall  ascertain  the  share  for  which  the  city  shall 
be  justly  liable,  and  the  amount  so  ascertained 
shall  be  certified  to  by  the  board  of  public 
works," 

The  Constltutl(«  of  Missouri  forbids  the 
use  of  municipal  funds  in  payment  of  any 
obligation  arising  contractually  under  cir- 
cumstances such  as  are  before  us.  Sectl<m 
48,  art  4,  Const  1875;  State  ex  rel.  ▼. 
Dierkes,  214  Mo.  678,  113  S.  W.  1077.  The 
statute  of  the  state  likewise  fcnrblds  the  ex- 
penditure of  such  funds  upon  obligations 
arising  from  contract,  as  wUl  be  seen  by  an 
examination  of  section  2778,  R.  8. 1909,  which 
reads  thus: 

"No  county,  dty,  town,  village,  school  town- 
ship, school  district  or  other  municipal  corpora- 
tion shall  make  any  contract,  unless  the  same 
shall  be  within  the  scope  of  its  i>owers  or  be  ex- 
pressly authorized  by  law,  nor  unless  such  con- 
tract be  made  npon  a  oonsideratioai  wholly  to  be 
performed  or  executed  subsequent  to  the  making 
of  the  contract;  and  such  contract,  Including 
the  consideration,  shall  be  in  writing  and  dated 
wben  made,  and  shall  be  subscribed  by. the  par- 
ties thereto,  or  their  agents  authorized  by  law 
and  duly  appointed  and  authorized  in  writing." 

The  charter  of  Kansas  City  had  in  it  at 
all  the  times  within  the  period  of  the  record 
herein,  another  provision  which  is  pertinent, 
and  which  prohibits  the  making  of  a  contract 
to  expend  city  funds  till  an  appropriation 
therefor  has  been  antecedently  made  and 
making  void  ab  initio  any  contract  made  in 
contravention  thereof.  Section  30,  art  4, 
Kansas  City  Charter  1898. 

It  follows  from  a  consideration  of  all  of 
the  above  prohibitions  that  no  liability  tor 
the  tax  bills,  or  for  the  payment  of  the  money 
therein  mentioned  and  which  is  based  in  any 
wise  upon  contract,  could  possibly  arise 
against  the  defendant  upon  any  view.  The 
suit  here  is  upon  a  tax  bill  in  some  as- 
pects, and  upon  a  tort  as  for  conversion  in 
others.  The  petition  is  sui  generis,  being  pos- 
sibly what  is  meant  by  learned  counsel  for 
plaintiff  when  they  say  of  it  in  their  brief 
that  it  Is  "typical  in  form." 

[7,  t]  We  need  not  consider  whether  a  re- 
covery could  have  been  had  upon  tort,  as  for 
the  alleged  conversion  or  destruction  of  the 
property  upon  which  ordinarily  the  lien  of 
the  tax  bills  would  have  been  fixed.  The  as- 
signment Is  not  of  the  tort,  nor  of  the  oon- 
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tract,  nor  of  ttie  right  to  recover  upon  a 
qaantnm  meruit,  but  of  the  tax  bill  pure  and 
simple,  for  it  says: 

"Fop  value  received assiini  this  special 

tax  bill  and  the  lien  thereof  to  Municipal  Secu- 
rities Corporation,"  etc. 

The  lien  assigned  was  upon  the  lots  and 
not  against  defendant;  but  the  law  Is  fairly 
well  settled  that  the  title  of  the  city  to  these 
lots  for  use  as  a  street  attached  by  relation 
back  under  the  facts  here  to  the  date  of  the 
Judgment  confirming  the  verdict  of  the  Jury, 
to  wit,  September  14,  1901,  a  date  long  prior 
to  the  issuing  of  the  tax  bills,  which  were 
Issued  March  15,  1902.  In  re  Paseo,  78  Mo. 
App.  518.  The  best  that  can  be  said  for 
plalntifTs  Insistence  touching  this  lien  is  that 
tlie  lien  of  the  tax  bills  attached  conditional- 
ly to  these  lots;  the  condition  of  attach- 
ment being  that  the  defendant  would  dismiss 
its  condemnation  case  short  of  final  Judg- 
ment and  payment  of  the  money  into  court, 
as  ander  the  general  law,  absent  a  charter 
provision  forbidding,  it  had  the  right  to  do. 
State  ex  reL  v.  Fort,  180  Mo.  97,  79  8.  W. 
167 ;  Railroad  v.  Second  Street  Imp.  Co.,  266 
Ho.  407,  166  S.  W.  296.  The  city  did  not  so 
dismiss  the  proceeding,  and  the  right  of  the 
dty  temporarily  suspended  as  we  may  ex- 
press it,  by  the  appeal,  attached  upon  the  af- 
firmance here  of  the  Judgmrait  of  condemna- 
tion as  of  the  date  of  such  Judgment  (In  re 
Paseo,  supra),  and  had  the  effect  to  convert 
these  lots  of  private  persons  Into  Integral 
parts  of  the  highway,  or  street  system  of 
Kansas  Olty,  and  to  take  them  out  of  the 
category  of  property  of  private  persons  upon 
which  liens  of  tax  bills  would  attach ;  but 
since  these  lots  became  parts  of  public  high- 
ways the  Judgment  condemning  them  did 
not  have  the  effect  of  converting  them  into 
that  class  of  dty  property,  the  sewering  of 
which  created  a  liability  against  the  dty  for 
wbidi  certificates  evldendng  such  liability 
against  the  dty  were  issuable  by  charter. 
Section  14,  art  9,  Charter  of  Kansas  City 
1888. 

If  Walsh  himself  had  sued  for  the  tort  of 
conversion  alleged  in  effect  by  the  briefs 
and  contentions  of  counsel  for  plaintiff,  a 
different  and  much  more  serious  question 
would  confront  ns;  but  it  seems  idle  to  in- 
sist that  upon  the  petitl<m  here  and  upon 
the  assignment  above  gnoted,  that  plaintiff 
may  recover  upon  the  theory  of  tort.  We 
have  seen  already  how  futile  and  Idle  la  the 
view  that  plaintiff  may  reeova  upon  con- 
tract. Moreover,  no  such  tort  is  assigned. 
Nothing  is  assigned  but  the  tax  bill  and  the 
lien  thereof.  The  logic  of  the  situation 
manifestly  suggests  the  role  that  all  of  the 
taxpayers  of  a  dty  ought  not  to  be  taxed 
for  the  default  of  the  dty  to  properly  levy 
a  spedal  improvement  tax  against  the  prop- 
erty of  an  infinitesimal  part  (e.  g.  a  sewer 
district)  of  snch  dty.  1  Dillon,  Mnnic.  Corp. 
I  482;  1  ElUott,  Roads  and  Streets,  |  657. 
There  are  <»  this  point,  however,  a  respect- 


able number  of  antborttles  wblcb  adhere  to 
the  contrary  view.  Ft  Dodge  Electric,  eta, 
Co.  V.  Ft  Dodge,  118  Iowa,  568,  89  ^I.  W.  7; 
Iowa  Pipe  &  Tile  Co.  v.  Callahan,  125  Iowa, 
358,  101  N.  W.  141,  67  L.  R.  A.  408,  106  Am. 
St  Rep. -311,  3  Ann.  Cas.  17;  Barber,  etc., 
Ca  V,  Chicago,  139  IlL  App.  121;  Barber, 
etc.,  Co,  V.  Denver,  72  Fed.  336,  119  C.  &  A. 
139;  City  of  Pontiac  v.  Talbot  Partng  Co., 
94  Fed.  65,  36  C.  C.  A.  88,  48  U  R.  A.  326; 
Donnelly  v.  Brocrfilyn,  121  N.  X.  9,  24  N.  E. 
17;  Galveston  v.  Heard,  54  Tex.  420.  Cases 
from  other  Jurisdictions,  which  are  not  af- 
fected or  hedged  about  by  so  many  and  such 
stringent  forbidding  constitutional  provi- 
sions, statutes  and  charter  limitations,  are  of 
small,  if  any,  value  in  determining  the  ques- 
tion vexing  us  here.  But  be  this  as  may  be, 
the  point  of  peculiarity  in  the  Instant  case 
that  plaintiff  cannot  in  any  event  recover 
upon  any  theory  of  contract,  but  that  it  must 
recover,  if  at  all,  upon  the  theory  of  liquidat- 
ed compensation  for  a  tort  which  tort  was 
not  assigned  to  it  and  on  which  it  does  not 
sue,  destroys  in  our  view  any  helpful  analogy 
between  the  above  cases  from  other  Jurisdic- 
tions and  this  one  at  bar. 

Neither  are  we  impressed  with  the  view 
that  since  it  was  under  certain  drcumstances 
(which,  however,  do  not  exist  in  the  instant 
case),  the  duty  of  the  defendant's  board  of 
public  works  to  issue  certificates  showing 
the  llBbiUty  of  the  dty,  that  plaintiff,  as 
the  assignee  of  the  contractor,  in  the  absence 
of  the  performance  of  said  board  of  public 
works  of  the  alleged  duty  to  issue  such  cer- 
tificates, may  sue  the  dty  upon  a  bare  tax 
biU  issued  against  the  property  of  private 
dtlzens.  If  the  lota  upon  which  the  liens 
are  averred  to  exist  had  been  purchased  or 
taken  and  condemned  by  the  dty  for  a  park 
or  for  a  dty  hall,  or  for  some  such  use 
as  produced  In  the  city  a  title  in  fee,  then  it 
would  have  been  the  duty  of  the  board  of 
public  works  to  Issue  certificates  for  the 
dty's  proportionate  part  of  the  cost  of  the 
Improvements.  Section  14,  art  9,  Charter  of 
Kansas  City  1898.  But  as  a  parkway  is  a 
street  or  highway  of  a  certain  kind,  and  not 
a  park  within  the  purview  of  the  above 
section  of  the  diarter  (Kleopfert  t.  City  of 
Minneapolis,  90  Minn.  158,  95  N.  W.  908; 
Century  Dictionary) ,  the  said  board  of  public 
works  neither  Issued,  nor  had  authority  to 
issue,  any  certificate  on  behalf  of  tlie  dty 
thereon.  It  is  clear  therefore,  that  no  lia- 
bility can  arise  upon  a  tax  bill,  regarded  as 
merely  standing  in  the  place  of  such  a  cer- 
tificate, when  the  issuance  of  such  certificate 
itself  would  have  been  unwarranted. 

The  Missouri  cases  dted  are  not  in  point 
The  case  of  Oster  v.  City  of  Jefferson,  57 
Mo.  App.  485,  was  a  suit  upon  contract  and 
for  the  contract  price  of  doing  certain  macad- 
amizing, curbing,  and  guttering,  and  not  up- 
on an  assigned  tax  bill ;  besides  this  the 
case  lode  off  upon  the  peculiar  terms  of  the 
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rtatnte  (now  changed  by  amendment),  under 
wblch  the  work  was  done.  The  case  ot  Fish- 
er T.  Olt?  of  St.  LonlB,  44  Mo.  482,  was  a  suit 
upon  cbntract,  and  not  an  action  either  upon 
a  tax  bill  or  by  the  assignee  of  a  tax  bill. 
Beoides,  the  cause  of  action  accrued  and  the 
action  was  broaght  prior  to  the  adoption  of 
onr  present  Constitution. 

Neither  the  case  of  In  re  Paseo,  78  Mo. 
App.  518,  dted  and  strongly  relied  on  by 
plaintifr,  nor  that  of  Ross  ▼.  Chites,  183  Mo. 
338,  81  S.  W.  1107,  dted  and  largely  reUed  on 
by  defendant,  is  In  oar  ylew,  decisive  of  the 
qnestlons  in  this  case.    In  fact  in  the  Ross- 
Gates  Case  it  Is  affinnatlTely  foond  by  this 
court  that  the  jury,  which  sat  in  the  condem- 
nation salt,  took  Into  account  and  added  to 
their   award,   the  Increase  In   value  of   the 
condenmed  property  by  reason  of  the  identi- 
cal improvement  represented  by  the  tax  bills 
there  sued  on.    Manifestly  then  no  two  views 
could  exist  as  to  the  right  of  the  holder  of 
the  tax  bill  to  recover  such  excess  sum  so 
held  out  of  the  award  by  the  dty.    A  fur- 
ther comparison  of  the  chronology  of  the 
happenings  In  the  case  at  bar   with  those 
In  the  two  cases  supra,  so  strongly  relied  on 
respectively    by    counsel   on    opposing    sides 
here,  discloses  such  a  difference  as  to  make 
them  of  little  value,  unless  it  be  upon  the 
point    whether   plaintiff   was   entitled   to   a 
lien  upon  the  jury  awards  to  pay  his  tax 
Mils.    If  we  were  to  follow  the  case  of  In  re 
Paseo,  supra,  we  must  needs  hold  that  no 
lien  attached  In  favor  of  Walsh  or  his  as- 
signee apon  the  award  made  upon  condemna- 
tion of  the  several  lots  against  which  the  tax 
bills  were  Issued.    But  the  latter  point  Is  not 
In  the  Instant  case;  besides  the  dlfCerences  in 
the  nature  of  the  action  at  bar  and  that  In 
the  said  case  of  In  re  Paseo,  would  make  it 
wholly  unnecessary  for  us  to  pass,  and  we  do 
not  pass,  upon  the  latter  question.    But  let 
as  look  to  these  several  facts:    In  the  instant 
case    the   ordinance   of   condemnation    was 
passed  October  3,  18S9;   the  contract  for  the 
construction   of  the  sewer   was  made  with 
Walsh  on  February  28,  1901.    The  jury  in  the 
condemnatlou  suit  rendered  its  verdict  June 
8,  1901;  Judgment  was  entered  thereon  Sep- 
tember 14,  1901;    two  persons — Mastln  and 
anotber,  charged  with  a  part  of  the  better- 
ment expenses,  but  whose  property  was  not 
condemned — appealed;    the  tax  bills  were  Is- 
Bued  to  Walsh  March  15,  1902,  and  this  court 
affirmed  the  condemnation  suit  on  Mastln's 
appeal  on  June  4, 1902.    Kansas  City  v.  Mas- 
tin,  169  Mo.  80,  68  S.  W.  1037. 

In  the  Paseo  Case  the  ordinance  con- 
demning the  Scarrltt  land  and  other  lands 
was  passed  on  November  15,  1895;  the  pav- 
ing and  curbing  ordinances  were  passed 
October  16,  1895,  and  November  23,  1895, 
reepeetlvely  (the  date  of  the  contract  for 
the  improvements  does  not  appear) ;  the  ver- 
dict  of  the  Jury  of  condemnation  was  ren- 


dered September  26,  1896,  and  judgment  was 
entered  thereon  on  November  14,  1896,  and 
snbseQuently,  on,  to  wit,  the  leth  of  December, 
1896,  and  the  1st  of  April,  1897,  respectively, 
the  tax  bills  were  Issued  to  the  contractor. 
In  the  case  of  Ross  v.  Gates,  supra,  the  con- 
demnation ordinance  passed  November  13, 
1895;  the  contract  for  the  paving  was  made 
December  24,  1895;  the  tax  bills  were  Issued 
December  15,  1896;  the  verdict  of  the  jury 
condemning  the  land  was  rendered  January 
23,  1899,  and  Judgment  followed  January  13, 
1900;  and  the  jury  took  Into  cooslderatlon 
the  amount  of  the  several  tax  bills,  and  add- 
ed the  same  to  their  award. 

We  feel  no  manner  of  doubt  that  defendant 
may  not  be  held  under  the  law  In  this  sort 
of  action  for  this  sort  of  claim.  Cotter  v. 
Kansas  aty,  251  Mo.  229,  158  S.  W.  62; 
Ukes  V.  Rolla,  184  Mo.  App.  296,  167  S.  W. 
645;  Thornton  v.  CUnton,  148  Mo.  648,  50 
S.  W.  295. 

Pertinent  to  the  Inherent,  or  at  least  ap- 
parent, unfairness  and  hardship  of  the  uni- 
form enforcement  of  these  hard  and  fast 
rules,  the  learned  Springfield  Court  of  Ap- 
peals, in  the  case  of  Likes  v.  RoUa,  supra, 
184  Mo.  App.  at  page  307,  167  S.  W.  at  page 
648,  in  a  well-consldered  opinion  by  Sturgls, 
J.,   said: 

"The  apparent  hardship  and  injustiee  result- 
ing to  one  who  has  acted  in  good  faith,  aris- 
ing from  enforcing  the  strict  rules  laid  down  by 
our  statutes  in  making  contracts  with  public 
corporations,  has  often  been  weighed  against  the 
abuse  and  squandering  of  public  money  growing 
out  of  a  disregard  of  such  restrictions.  We  refer 
any  interested  reader  to  Crutchfield  v.  Warrens- 
burg,  30  Mo.  App.  456,  and  Cotter  v.  Kansas 
City,  supra.  It  is  sufficient  to  say  that  this 
state  has  tried  both  systems  and  until  the  Legis- 
lature sees  fit  to  adopt  a  lees  strict  rule,  or  per- 
mits the  courts  to  do  so,  we  must  enforce  the 
law  as  we  find  it" 

In  the  case  of  Cotter  v.  Kansas  Olty,  supra, 
at  page  230  of  261  Mo.,  at  page  54  of  168  S. 
W.,  our  learned  Commissioner  Roy  of  this  di- 
vision said: 

"We  appreciate  the  hardships  of  this  case. 
At  the  same  time  we  call  attention  to  the  fact 
that  both  parties  to  the  contract  acted  in  appar- 
ent good  faith.  Both  contemplated  the  possibili- 
ty that  the  special  tax  bills  might  be  invalid; 
and  it  was  mutually  agreed  that  the  dty  should 
in  no  event  be  liable." 

It  follows  from  what  is  said  that  this  case 
must  be  reversed,  which  is  accordingly  or- 
dered. 

WALKER  and  BROWN,  JJ.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
FARIS,  P.  J.,  written  in  division  Na  2,  is 
concurred  in  and  adopted  as  the  opinion  In 
court  in  banc. 

BROWN,  BOND,  WALKER,  and  BLAIR, 
JJ.,  concur.  WOODSON,  a  J.,  dissents. 
GRAVES,  J.,  dubltante. 
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WORKMAN  T.  MOORE.    (No.  17355.) 

(Supreme  Court  of  Misaouri,   Division  No.  1. 

June  1,  1915.) 

1.  Taxation  «=>76a-TAX  Deeds— Validity. 

A  tax  deed,  executed  in  pursuance  of  Act 
Feb.  4,  1864,  Laws  1808-64.  p.  85,  $  2  et  seq., 
stating  that  an  application  for  a  judgment  was 
made  to  the  county  court,  but  failing  to  recite 
that  notice  of  such  application  was  given  and 
whose  recital  of  the  notice  of  sale  failed  to 
state  in  what  manner  such  notice  was  given, 
except  that  the  land  was  "advertised"  for  sale 
"according  to  law,"  was  on  its  face  invalid. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Gent  Dig.  g  1509;    Dec.  Dig.  <S=»760.] 

2.  Taxation  «=»791— Action  to  Tbt  Tax 
Title  — Limitations  — Bbtboaotivb  Stat- 
ute. 

In  an  action  involving  the  validity  of  a  tax 
deed  executed  In  1871,  pursuant  to  Act  Feb. 
4,  1864  (Laws  1863-64,  p.  85,  i  2  et  seq.),  the 
special  statute  of  limitations  contained  in  the 
revenue  act  of  March  30,  1872  (Laws  1871-72, 
p.  130,  IS  221,  222),  prescribing  the  form  of 
deed  and  its  effectL  and  particularly  specifying 
three  defects  for  wnich  it  might  be  controverted 
and  held  invalid,  and  providing  that  any  suit 
against  the  purchaser  to  recover  the  land,  or 
to  avoid  a  sale  for  taxes,  except  in  such  par- 
ticulars, should  be  commenced  within  three 
years  from  the  recording  of  the  tax  deed,  and 
that  where  the  person  claiming  the  land  should 
be  an  infant,  or  person  of  unsound  mind,  suit 
might  be  brought  within  two  years  after  the 
removal  of  the  disability,  refers  only  to  deeds 
executed  in  the  form  prescribed  by  the  act,  and 
is  not  retrospective. 

[Kd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  j  1571;   Dee.  Dig.  «=s>7»l.] 

3.  Advebse  Possession  ^=3114—  Evidence- 
Action  TO  Try  Tax  Title. 

In  an  action,  brought  in  1910  to  try  title 
to  wooded  land  claimed  by  defendant  under  a 
tax  deed  executed  in  1871,  wherein  defendant 
set  up  the  10-year  statute  of  limitations,  re- 
quiring actual  adverse  possession  during  the 
entire  period  of  its  running,  and  the  3u-year 
statute  requiring  such  possession  to  have  been 
held  during  one  entire  year  preceding  the  in- 
stitution of  the  suit,  held  that  there  was  no 
evidence  of  any  such  adverse  possession  by  de- 
fendant, or  her  predecessors  in  title,  as  would 
constitute  a  bar  under  either  statute. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  f§  682,  683,  685,  686; 
Dec  Dig.  «=all4.] 

4.  Advebse  Possession  ®=s>112— Action  to 
Tby  Title— Bubden  of  Proof. 

In  such  action,  the  burden  was  on  the  de- 
fendant to  establisli  his  pleaded  adverse  claim 
under  the  10  and  30  years'  statutes  of  limita- 
tion. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  M  651,  653,  654,  657,  659, 
661-663,  665,  666;    Dec.  Dig.  «=»112.] 

5.  Taxation  «=»804— Actio ir  to  Tbt  Tax  Ti- 
tle—Laches—  Statutes. 

In  a  suit  to  quiet  title,  and  to  obtain  a 
judicial  declaration  of  title  to  land  by  filing 
a  petition  in  the  county  circuit  court  under 
Bev.  St  1900,  i  2536,  covering  both  legal  and 
equitable  interests  in  land,  the  petitioner,  claim- 
ing under  a  patent  from  the  United  States, 
was  not  asking  equitable  relief,  but  was  stand- 
ing on  her  legal  title,  so  that  the  doctrine  of 
laches  applicable  to  equitable  titles  was  not  ap- 
plicable therein. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g|  1591,  1692 ;   Dec.  Dig.  <S=»804.] 


Appeal  from  Circuit  Court,  Beynolds  Coun- 
ty; E.  M.  Dearing,  Judge. 

Action  by  Julia  Fisk  Workman  against 
Louise  C.  Moore.  Judgment  for  plainttfT,  and 
defendant  appeals.    Affirmed. 

Hope,  Green  &  Sdbert,  of  St  Louis,  for 
appeOant  Artbur  T.  Brewster  and  Sam  Bl 
Brewster,  both  of  P(^lar  Bluff,  for  respond- 
ent 

BROWN,  C.  This  suit  was  institnted  in 
the  circuit  court  of  Reynolds  county  on 
March  15,  1910,  by  flUng  a  petition  framed 
In  pursuance  of  section  2636  of  the  Revised 
Statutes  of  1909,  to  obtain  a  judicial  declara- 
tion of  title,  as  therein  provided,  to  a  tract 
of  land  In  that  county  described  as  section 
29,  township  30  north  of  range  2,  east  of  the 
Fifth  principal  meridian.  The  petition  con- 
tains all  necessary  avermraits.  The  amend- 
ed answer  admits  that  the  defendant  is  as- 
serting title  to  the  land,  and  avers  that  she 
is  the  sole  and  absolute  owner.  The  de- 
fendant then  sets  out  her  own  title  under: 
(1)  A  deed  executed  in  pursuance  of  a  tax 
sale ;  (2)  by  limitation  of  three  years  under 
the  provisions  of  section  11506a  of  the  Re- 
vised SUtutes  of  1909 ;  (3)  that  plaintiff  is 
barred  by  the  provision  of  section  1884  of 
said  statutes  prescribing  a  limitation  c€  30 
years  for  bringing  an  action  for  the  recovery 
of  real  estate  under  the  circumstances  there- 
in stated;  and  (4)  that  plaintiff  Is  barred  by 
laches,  because  the  defendant  and  those  un- 
der whom  she  claims  had.  In  good  faith,  be- 
lieving themselves  to  be  the  owners,  held  and 
asserted  titile  to  said  land  for  more  than  30 
years  before  the  beginning  of  this  suit,  and 
that  if  plaintiff  was  at  any  time  entitled  to 
assert  that  defendant  was  the  owner,  she 
refrained  therefrom  for  more  than  10  years 
after  the  lands  were  sold  for  taxes,  and  is 
therefore  guilty  of  such  laches  and  neglect 
as  to  preclude  her  from  now  asserting  her 
title.  At  the  trial  the  plaintiff  Introduced 
patents  from  the  United  States  to  Frank  C. 
I>edbetter,  dated  February  10,  1860,  granting 
all  the  land  in  controversy.  She  then  intro- 
duced conveyances,  duly  recorded,  by  which 
the  title  of  Ledbetter  was  duly  vested  In 
Robert  W.  Ollphant,  the  first  husband  of 
plaintiff  on  September  6,  1871.  She  then  In- 
troduced a  certified  copy  of  the  will  of  Dr. 
Robert  W.  Ollphant,  dated  April  19,  1881,  and 
duly  probated  in  the  probate  court  of  the 
city  of  St  Louis  November  9,  1883,  by  which 
the  same  land  was  devised  by  the  testator  to 
this  plaintiff,  his  wife.  Dr.  OUphant  died 
October  9,  1883. 

The  defendant  introduced  a  collector's  tax 
deed  dated  October  26, 1871,  and  recorded  on 
the  same  day,  and  thereupon  the  plaintiff 
admitted  that  whatever  title,  if  any,  passed 
by  that  deed  to  Francis  Sample,  the  grantee 
therein,  had  become  vested  In  the  defendant 
The  tax  deed  purported  to  convey  720  acrea 
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of  other  lands.  Omitting  these,  and  also  tbe 
certlflcates  of  acknowledgment  and  record.  It 
Is  In  'words  and  figures  as  follows: 

"State   of  Miasouil  to  Eh-anda   Sample.     Tax 
Deed. 

"Tbe     State    of    MiBsouri,    Conector**    Office, 

Beynolds  County. 
"To  All  to  Whom  These  Presents  shall  Com»- 
Greeting: 

"Whereas,  The  State  and  county  taxes  on 
the  following  described  real  estate  lying  and 
being  in  the  county  of  Reynolds  in  the  state 
of  Missouri,  and  which  was  assessed  in  the 
name  of  the  person  herein  set  forth,  remained 
due  the  state  and  county,  amountmg  to  the 
sum  of  thirty-one  dollars  and  sixty-three  cents, 
including  the  interest  and  other  incidental  costs, 
to  wit: 

[U.  S.  B.  S.  60  cent*  kfflzed.] 
To  Wltom  ParU  of  Sao.  or    No.  of 

Assessed.  Acres.No.  ot  Surrv*         Section. 

TrmnkLedlMtter...  (40  Allot  29 

Wo.  of         Wo.  of      Tear  Taxes  Tax. 

Township.    Kange.    Were  Due  ror.  Dollars.    Ots. 
to  lEast  UM  U  4S 

"And  whereas,  the  collector  of  reTcnue  for 
Beynolds  county  of  said  state,  having  on  the 
10th  day  of  June,  A.  V.  1869,  advertised  said 
real  estate  for  sale,  according  to  law,  to  pay 
and  satisfy  said  taxes  and  the  penalties,  and 
whereas,  the  said  taxes  and  penalties  remained 
due  and  unpaid  on  the  'nineteenth'  day  of 
July,  in  the  year  one  thousand  eight  hundred 
and  sixty-nine,  on  which  day  judgment  was 
rendered  according  to  law  by  the  county  court 
of  said  county,  against  said  real  estate  for  the 
taxes,  interest  and  costs  due  there<Hi,  and  where, 
as,  the  clerk  of  the  county  court  of  said  county 
did,  on  the  25th  day  of  July,  1863,  in  pursu- 
ance of  law,  make  out  and  deliver  to  the  col- 
lector of  said  county  a  'precept,'  ordering  the 
sale  of  said  estate  for  the  taxes,  interest  and 
costs  due  thereon,  in  pursuance  of  which  said 
precept  the  collector  of  revenue  of  said  county 
did,  on  the  4th  day  of  October,  1861,  expose  to 
sale  and  did  sell  the  said  described  tracts  of 
land,  for  the  taxes,  interest  and  costs  thereon, 
before  the  courthouse  door  of  said  county,  and 
thereupon  on  the  day  last  aforesaid,  at  the 
place  aforesaid,  E>ancis  Sample  became  the 
purchaser  of  said  ireal  estate  for  the  taxes,  in- 
terest and  costs  thereon,  he  being  the  lowest 
bidder,  for  the  sum  of  thirty-one  dollars  and 
sixty-three  cents,  due  for  the  taxes  of  the  year 
eighteen  hundred  and  sixty-six,  each  tract  as 
above  described  having  been  advertised  and  sold 
separately  fur  the  amount  placed  opposite  the 
same:  Now,  therefore,  I,  James  H.  George,  as 
collector  of  revenue  of  the  county  of  Reynolds, 
and  state  of  Missouri,  in  consideration  of  the 
premises,  and  in  pursuance  and  by  authority 
of  an  act  of  the  General  Assembly  of  said  state 
in  that  case  made  and  provided,  have  granted, 
bargained  and  sold,  and  by  these  presents  do 
grant,  bargain  and  sell  unto  the  said  Francis 
Sample  and  to  his  heirs  and  assign#  forever, 
the  said  real  estate  above  mentioned  and  de- 
scribed, subject,  however,  to  redemption  by  any 
person  Interested,  who  was  insane,  or  who  was 
a  minor  at  the  time  of  said  sale  under  the  age 
of  21  years,  as  by  law  it  is  provided:  .pro- 
vided, nevertheless,  and  it  is  expressly  nnder- 
stood,  that  the  words  grant,  bargain  and  sell 
herein  used  shall  not  be  construed  or  adjudged 
to  amount  to  a  covenant,  that  the  (irantor  or 
bargainer  was  or  is  seized  of  an  indefeasible 
estate  in  fee  simple  in  the  above  described  real 
estate,  or  that  the  same  was  or  is  free  from 
incumbrances,  or  for  further  assurance  thereof 
to  be  made  to  the  grantee. 

"To  have  and  to  hold  the  aforesaid  granted, 
bargained  and  sold  real  estate  onto  Uie  said 


Francis  Sample  and  to  his  helm  and  assigns 
forever. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  seal  at  the  office  of  the  collector 
of  tbe  county  aforesaid,  this  26th  day  of  Oc- 
tober in  the  year  of  our  Lord  one  thousand 
eight  Hundred  and  seveng-one. 

"[Seal.]  James  H.  George. 

"Collector  of  Reynolds  County." 

Def^idant  then  offered  tn  evidence  the  col- 
lector's tax  books  of  Reynolds  county  from 
the  year  1871  to  and  including  the  year  1909, 
except  the  year  1891,  for  which  the  bo<A  was 
not  fotmd.  The  taxes  were  paid  each  year 
up  to  and  including  1888.  For  1877  and  also 
for  the  years  1884  to  1888,  inclusive,  they 
were  marked  upon  the  books  as  paid  by  Sam- 
ple. In  1892  the  Wayne  Lumber  Company 
paid  np  tbe  taxes  from  1889  to  that  date, 
and  they  were  afterward  paid  by  those  un- 
der whom  the  defendant  claims.  The  first 
payment  appearing  on  the  books  to  have  been 
made  by  Sample  (1877)  is  dated  February  12, 
1878.  S.  J.  Hawkins  was  then  called  and 
testified  for  defendant  that  In  1902  he  was 
employed  by  her  and  R.  A.  Brown  and  B.  W. 
Moore,  her  associates  In  title,  to  look  after 
the  property  In  Reynolds  county,  and  had 
paid  taxes  on  It  for  them  and  looked  after 
It  ever  since,  and  had  it  surveyed  in  1907. 
Defendant  then  Introduced  a  sherUTs  deed 
dated  November  28,  1899,  upon  a  sale  under 
a  tax  Judgment  rendered  August  16,  1899, 
against  various  parties,  including  Frank  C. 
Ledbetter,  the  patentee,  and  Robert  W.  Oli- 
phant  These  were  the  only  parties  <x>  the 
tax  judgment  through  whom  tbe  plaintiff 
claims.  Mr.  Hawkins  was  then  recalled  by 
defendant,  and  stated  that  in  1902  the  pos- 
session of  the  land  had  been  turned  over  to 
him  In  writing  by  Mr.  Dow,  through  whom 
the  defendant  claims  title  to  this  tract  and 
about  17,000  acres  of  other  lands,  situated 
mostly  in  townships  29  and  30  north  of  rang- 
es 1  and  2,  east,  in  said  county ;  that  in  sec- 
tion 8  of  township  29  of  range  2  there  was 
a  farm  of  125  acres  fenced,  which  had  been 
used  for  farming  purposes  ever  since  he  took 
charge  of  the  laud  for  the  Wayne  'Lumber 
Company  in  1902,  and  there  was  also  about 
54  acres  of  land  in  section  1  of  the  same 
township  and  range  which  had  been  used  as 
a  farm  ever  since  he  came,  and  also  another 
farm,  tbe  size  of  which  he  did  not  mention. 
In  Wayne  county.  Section  29  in  controversy 
here  could  not  be  cleared  up,  and  there  was 
no  place  to  get  lumber  off  of  It  to*  advantage. 
There  had  been  no  timber  cut  from  it  He 
had  tried  to  keep  the  timber  thieves  off  it, 
and  to  preserve  the  original  timber  there. 
There  was  none  of  the  land  in  Reynolds  coun- 
ty fenced  except  the  two  farms  mentioned, 
each  of  which  was  about  two  miles  from  the 
land  In  controversy.  Although  he  has  sold 
no  Umber  from  It,  he  has  prosecuted  people 
for  stealing  timber  from  it.  He  thinks,  but 
is  not  sure,  that  some  timber  was  out  on  the 
east  and  north  part  of  this  section. 

The  appellant  complains  of  the  holding  ot 
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th»  trial  court  tbat  tte  collector's  tax  deed 
of  October  26,  1871,  aided  by  the  special  stat- 
ute of  limitations  contained  in  the  Revenue 
Act  of  March  30,  1872  (Laws  1871-72,  p.  130, 
U  221,  222),  had  not  been  sufficient  to  pass 
the  legal  title  to  the  land  to  Sample,  the 
grantee  therein  named,  and  also  still  con- 
tends that  the  plalntUTs  action  is  barred 
and  the  title  vested  In  the  defendant  by  the 
statutes  of  limitation  of  10  and  30  years,  re- 
spectively, and  by  laches  consisting  of  delay 
in  bringing  this  suit 

[1]  1.  The  defendant  in  her  brief  claims 
title  under  Frauds  Sample,  the  purchaser  at 
the  collector's  sale  made  in  1869,  and  upon 
which  the  collector's  deed  vras  issued  Octo- 
ber 26,  1871,  adding  that: 

"InaBmuch  as  plaintiff's  action  was  not  in- 
stituted within  three  years  of  the  time  of  the 
tecording  of  the  collector's  tax  deed,  under  the 
provision  of  section  11506a,  Revised  Statutes 
of  1909,  plaintiff  is  barred  from  maintaining 
this  action." 

This  leaves  ns  in  doubt  whether  she  relies 
upon  the  original  validity  of  the  deed,  or 
upon  the  aid  wlilch  it  receives  from  the  sec- 
tion cited.  The  tax  sale  and  deed  were  made 
In  pursuance  of  the  act  of  February  4,  1864 
(Laws  1863-64,  p.  85,  |  2  et  sea.)-  It  recites 
enough  to  show  its  own  Invalidity  under  the 
rule  settled  by  this  court  In  the  following 
cases:  Brown  v.  Hartford,  173  Mo.  183, 189, 
73  S.  W.  140;  Burden  v.  Taylor,  124  Mo.  12, 
19,  et  seq.,  27  S.  W.  349;  Moore  v.  Harris, 
91  Mo.  616,  620,  4  8.  W.  439;  Spurlock  v.  Al- 
len, 49  Mo.  178,  180;  Ab6ott  v.  Doling,  49 
Mo.  302,  304;  liSrge  v.  Fisher,  49  Mo.  307, 
30S.  It  states  that  application  for  judgment 
was  made  to  the  county  court  of  Reynolds 
county  at  the  July  term,  1869,  but  fails  to 
recite  that  notice  was  given  of  such  applica- 
tion, and  the  recital  of  the  notice  of  sale 
fails  to  state  in  what  manner  such  notice 
was  given,  except  that  the  land  was  "adver- 
tised" for  sale  "according  to  law."  Although 
there  are  other  defects  and  omissions  in  this 
deed,  these  are  important  as  having  been 
the  very  defects  upon  which  it  was  held  in 
the  cases  we  have  cited  that  the  deeds  were 
void  upon  their  face.  In  Burden  v.  Taylor, 
supra,  an  atteu^pt  was  made  to  reinforce  the 
deed  by  proof  that  the  statutory  notice  was 
given,  and  the  court  said: 

"In  this  case  there  was  no  place  for  such 
evidence.  The  issue  was  simply  the  general  is- 
sue in  ejectment,  in  the  trial  of  which  the  cmly 
thing  in  issue  was  the  legal  title ;  and  evidence, 
the  purpose  of  which  was  to  supply  the  defects 
of  a  deed  void  on  its  face,  so  that  it  might 
thereby  be  reformed  and  operate  as  a  valid 
deed  and  convey  the  le^al  title,  was  not  ad- 
missible under  the  pleadings." 

In  this  case  no  attempt  was  made  to  sup- 
ply the  defect  by  other  evidence,  nor  was 
there  any  place  for  suCb  evidence  made  by 
the  pleadings. 

[2]  2.  The  plea  of  the  special  statute  of 
limitation  contained  in  the  act  of  March  30, 
1872,  is  clearly  unavailing.  That  act,  after 
prescribing   the   form    In   which   the   deed 


should  be  written  and  its  force  and  effect, 
and  particularly  specifying  three  defects  for 
which  it  might  be  controverted  and  held  in- 
valid, enacted  that  any  suit  or  proceeding 
against  the  tax  purchaser  for  the  recovery 
of  the  land  sold  tor  taxes,  or  to  defeat  or 
avoid  a  sale  or  conveyance  of  land  for  taxes, 
except  in  the  three  particulars  already  mada 
contestible,  should  be  commenced  witbin 
three  years  from  the  time  of  recording  tbe 
tax  deed,  and  not  thereafter: 

"Provided;  that  where  the  person  claiming 
to  own  such  land  shall  be  an  infant,  or  a  per- 
son of  unsound  mind,  then  such  suit  may  be 
brought  at  any  time  within  two  years  after 
the  removal  of  such  disability." 

That  this  provision  referred  to  deeds  ex- 
ecuted in  the  form  and  manner  provided  in 
the  same  act  appears  upon  its  face,  and  does 
not  need  the  aid  of  the  rule  that  an  act  wlU 
not  be  construed  to  be  retrospective  unless 
such  construction  is  clearly  Indicated  by  Its 
terms  and  object  A  retrospective  construc- 
tion would,  immediately  upon  the  taking  ef- 
fect of  the  act,  have  wiped  out  every  title 
against  which  a  void  tax  deed  had  stood  up- 
on the  records  for  two  years  or  more,  thus 
transferring  the  property  of  the  true  own- 
er to  another  by  mere  legislative  mandate 
and  without  process  of  law.  The  attempt  to 
do  this  is  not  to  be  imputed  unless  clearly 
expressed. 

[3, 4]  3.  With  reference  to  the  statutes  of 
limitation  of  10  and  30  years  It  is  sufficient 
to  say  that  the  first  requires  actual  adverse 
possession  during  the  entire  period  of  its 
running,  while  the  other  requires  the  same 
possession  to  liave  been  held  and  maintained 
during  one  entire  year  preceding  the  institu- 
tion of  the  suit  There  is  absolutely  no  evi- 
dence that  any  possession  was  ever  taken  by 
the  defendant  or  those  under  whom  she 
claims.  While  upon  the  17,000  acres  of  land 
which  had  been  claimed  by  the  defendant's 
predecessors  in  title  there  was  a  little  im- 
provement called  Plnedale  farm  about  two 
miles  from  the  land  in  question,  and  another 
clearing  in  another  section,  township,  and 
range  and  about  the  same  distance  away, 
there  is  no  evidence  as  to  who  the  actual  oc- 
cupant or  tenant  of  these  had  been,  or  that 
tbe  land  In  controversy  had  ever  been  used 
or  held  In  connection  with  ^ther  improve- 
ment. In  fact  the  only  evidence  In  the  rec- 
ord is  directly  to  the  contrary.  Mr.  Haw- 
kins, who  had  charge  of  all  these  lands  for 
the  defendant  and  her  predecessors,  charac- 
terized his  possession  as  a  "written  posses- 
sion," his  only  duty  with  referaace  to  this 
particular  tract  being  "to  keep  the  timber 
thieves  off  and  keep  the  original  timber 
there."  He  does  not  claim  to  have  done  any- 
thing that  left  a  mark  upon  the  land  that 
could  have  been  seen  by  the  owner,  and  al- 
though his  is  the  only  possession  to  which 
an  adverse  claim  can  be  referred  and  the 
burden  is  upon  the  defendant  to  make  it 
good  by  evidence,  there  Is  nothing  in  the  rec- 
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ord  wUdi  Indicates  tbat  either  Mr.  Hawkins 
at  any  of  the  claimants  for  whom  he  acted 
ever  performed  any  possessory  act  upon  this 
tract.  One  cannot  stand  npon  his  own 
gronnd  and  disseise  his  neighbor  by  any  pro- 
cess of  the  imagination.  Keaton  y.  Hamil- 
ton, 175.  S.  W.  867,  decided  at  this  term  In 
Dlylslon  No.  1.  In  this  case  there  Is  no  evi- 
dence whatever  of  any  such  adverse  posses- 
sion by  the  defendant  or  her  predecessors  in 
title  as  wlU  constitute  a  bar  under  either  of 
the  statutes  referred  to. 

[6]  4.  The  only  question  remaining  is 
whether  the  plaintiff  has  forfeited  her  land 
by  "laches."  Although  this  Is  a  suit  to  quiet 
title  under  section  2685  of  the  Berlsed  Stat- 
utes of  1909,  which.  In  its  possibilities,  cover 
the  whole  range  of  interests,  both  legal  and 
equitable.  In  land,  the  iMurtles  here  are  not 
asking  equitable  relief,  nor  are  they  pleading 
any  facts  which  authorized  It,  but  are  stand- 
ing on  their  legal  title  and  seeking  only  what 
the  cold  law  gives  them.  We  have  frequently 
said  that  the  doctrine  of  laches  Is  applicable 
to  equitable  and  not  to  legal  titles.  Myers  v. 
De  Lisle,  259  Mo.  506,  614,  168  S.  W.  676, 
52  U  R.  A.  (N.  8.)  937;  Chilton  v.  Nickey, 
261  Mo.  232,  243,  169  S.  W.  978;  Hayes  v. 
Schall,  229  Mo.  114,  124,  129  S.  W.  222.  By 
this  we  mean  that  under  a  code  which  has 
abolished  all  distinction  between  forms  of 
action  for  the  enforcement  or  protection  of 
private  rights,  and  redress  or  prevention  of 
private  wrongs,  whether  under  the  former 
practice  they  had  been  denominated  legal  or 
equitable,  something  more  is  required  to  bar 
an  action  than  the  mere  lapse  of  time  short 
of  that  prescribed  in  the  statutes  of  limita- 
tions, which  apply  alike  to  all.  The  same 
idea  was  expressed  by  the  Vice  Chancellor 
(lord  Cranworth)  in  the  Bochdale  Canal 
Company  v.  King,  2  Sim.  (N.  S.)  78,  89,  where 
he  said: 

"Mere  acquiescence  (if  by  acquiescence  is 
to  be  understood  only  the  abstaining  from  legal 
proceedings)  is  unimportant.  Where  one  party 
invades  tiie  right  of  another,  tbat  other  does 
not.  In  geneial,  deprive  himself  of  the  right  of 
seeking  redress  merely  because  he  remains  pas- 
sive, unless.  Indeed,  he  continues  inactive  so 
long  as  to  bring  the  case  within  the  purview 
of  Uie  statute  of  limitatims." 

There  are,  however,  instances  in  which  it 
becomes  the  duty  of  one  to  seek  his  remedy 
with  more  or  less  of  promptness  dei>ending 
upon  other  circumstances  than  the  statutes  of 
limitations,  and  these  generally,  If  not  uul- 
venally,  itettaln  to  matters  of  what  we  stlU 
continue  to  call  equitable  cognizance.  For 
Instance,  although  a  conveyance  may  be  per- 
fectly fair  on  its  face,  and  operative  while 
it  stands  nnaroided  by  Judicial  action,  there 
may  be  circumstances  of  fraud  or  mistake  or 
other  infirmity  surrounding  the  transaction 
out  of  which  it  grew  which  gives  to  one  of 
the  parties  the  right  at  his  election  to  disaf- 
firm it  and  have  it  Judicially  canceled.  In 
sudi  a  case  It  sometimes  becomes  his  duty 


to  exercise  tbis  il^t  of  election  within  a 
reasonable  time,  and  Justice  often  requires 
that  the  time  be  adjusted  to  the  circumstanc- 
es of  the  particular  case.  So  the  principle 
of  equitable  estoppel  often  becomes  an  ele- 
ment la  the  question  of  diligence  in  following 
an  equitable  right;  for,  in  the  pursuit  of  our 
own,  equity  often  disapproves  a  wanton  dis- 
regard of  the  interests  even  of  the  wrong- 
doer. But  where  the  contest  simply  involves 
a  clash  of  legai  rights,  and  the  question  in- 
volved is  purely  one  of  legal  tittle,  both  par- 
ties stand  asking  the  court  to  judge  between 
them  according  to  the  Inflexible  rules  of 
law  necessary  to  the  safe  and  uniform  ad- 
ministration of  property  rights  and  interests. 
They  owe  nothing  to  each  other  except  con- 
formity to  those  rules,  and  to  statutes 
which,  in  the  Interest  of  public  repose,  pre- 
scribe the  limitation  of  time  to  be  placed  on 
the  prosecution  of  their  rights.  We  have  no 
other  limitation  here,  and  it  follows  from 
what  we  have  said  that  the  Judgment  of  the 
circuit  court  for  Reynolds  county  shonld  be 
and  it  is  affirmed. 

RAILET,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court.  All  concur;  BOND,  J.,  with  the  ex- 
ception of  what  is  said  abont  laches. 


BUFORD  V.  MOOBB.    (No.  18785.) 

(Supreme  Court  of  Missouri,  DiviMon  No.  1. 
June  1,  1916.) 

1.  JUSnOCS  OF  TBX  PXAOE  «=s>47— JtTBisnio- 

noN— JVDOUKNT  ix>B  Dklutqdbnt  Taxes- 
Validity. 

A  judgment  of  a  iustice  of  the  peace  for 

delinquent  taxes  is  void,  and  no  title  passes  by 

a  sheriff's  deed  based  thereon. 
[Ed.  Note. — For  other  cases,  see  Justices  o^ 

the  Peace,  Cent  Dig.  {{  184-188;    Dec.  Dig. 

i8=»47.] 

2.  TBIAL  «=»382— CBBDlBrLITT  OF  WiTNKSSBS 

— Wbioht    of    Testimokt— QuKSnow    roB 

Cowt. 

The  court  trying  an  action  at  law  without 
a  jury  is  the  sole  judge  of  the  credibility  of 
the  witnesses  and  of  the  weight  to  be  given  their 
testimony,  and  it  is  not  bound  by  the  testimony 
of  any  witness  which  does  not  appeal  to  its 
judgment. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent. 
Dig.  t  898;    Dec.  Dig.  <e=>382.] 

S.  Advebsb    Posskssion    9=s>85— Bvidxrct— 
Actual  Posskssion- Deolabations. 

That  none  of  the  officers  or  employes  of  a 
corporation  in  possession  of  land  cutting  and 
removinif  timber  thereon  and  building  tempo- 
rary cabins  for  employes  made  any  declarations 
of  an  intention  to  bold  the  land  under  claim  of 
ownership  may  be  considered  in  determining 
the  question  of  adverse  possession  by  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  313,  498-503,  666,  657, 
660-668,  688-690;    Dec.  Dig.  *=>85.] 
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i.  Advebbe  PossEasioiT  «=3l3— AoQinsiTioiT 

or  Title— Elements. 
Oiie  to  establish  title  by  adverse  possession 
must  show  that  he  or  his  predecessors  in  title 
during  the  statutory  period  were  in  the  open, 
notorious,  continuous,  exclusive,  uninterrupted, 
and  adverse  possession  under  a  claim  of  owner- 
ship. 

I  Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §S  65,  67-76 ;  Dec.  Dig.  <S=> 
13.J 

6.  Adverse  Possession  <S=»114— Evidercb— 

SUFnclBNOY. 

Evidence  held  not  to  show  title  by  adverse 
possession. 

[Kd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  ii  682,  683,  685,  636 ;  Dec. 
Dig.  €s=9ll4.] 

6.  Advebsb  PossEasioif  ®=>114— Evidencib — 

SUFFICIENCT. 

A  grantee  in  a  quitclaim  deed  of  abont  1,- 
500  acres  toolc  charge  of  a  farm  contain- 
ing about  1'2S  acres  under  cultivation,  and 
sought  to  acquire  title  to  160  acres  separated 
from  the  farm  by  other  land.  A  man  built  a 
log  cabin  on  the  160  acres  and  cut  timber  for 
the  grantee.  The  house  wag  unfenced,  and  he 
and  his  family  lived  there  about  a  year,  and 
then  he  sold  or  gave  the  house  to  a  third  per- 
son, who  moved  it  to  bis  own  place.  Only 
about  half  an  acre  of  the  land  was  cleared  and 
fenced  and  some  crop  was  raised  thereon. 
Cattle  turned  out  on  the  commons  were  permit- 
ted to  rangu  on  the  unfenced  lands.  Held,  not 
to  show  title  to  the  160  acres  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  QSU,  083,  685,  686;  Dec 
Dig.  €=9ll4.] 

7.  Appeal  and  Ebbob  €=1008— Questions 
Reviewable— Findings  in  Actions  at 
Law. 

Where  an  action  at  law  is  tried  by  the 
court  without  instructions,  the  facts  on  which 
the  court  bases  its  judgment  are  not  reviewable 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  3955-3960,  8962-3969; 
Dec.  Dig.  «=>1008.] 

Error  to  Circuit  Court,  Reynolds  County; 
E.  M.  Dealing,  Judge. 

Action  by  C.  M.  Buford  against  Louise  C. 
Moore.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Ailirmed. 

Plaintitr,  Buford,  on  October  7,  1908,  filed 
In  the  circuit  court  of  Reynolds  county,  Mo., 
a  petition  to  quiet  title  to  certain  land  in 
said  county,  under  section  650,  R.  S.  1899. 
The  petition  alleges  that  defendant  was  a 
nonresident  of  Missouri ;  that  he  Is  the  own- 
er of  N.  E.  %  of  section  1,  township  29  of 
range  1  ES.,  containing  160  acres,  situated  in 
said  Reynolds  county.  Plaintiff  avers  that 
the  real  estate  aforesaid  Is  not  In  the  pos- 
session of  any  person  or  persons  whatsoever, 
but  is  wild  and  uncultivated  timber  land; 
that  defendant  claims  some  title,  estate,  or 
Interest  in  and  to  said  premises,  the  nature 
and  character  of  which  claim  is  unknown  to 
plaintiff,  and  cannot  be  described  herein,  ex- 
cept that  said  claim  is  adverse  and  prejudi- 
cial to  this  plaintiff. 

"Wherefore,  the  premises  considered,  the 
plaintiff  prays  the  court  to  try,  ascertain,  and 


determine  the  estate,  title,  and  interest  of  the 
plaintiff  *  •  •  and  the  defendant  herein, 
respectively,  in  and  to  the  real  estate  afore- 
said and  so  define  and  adjudge  by  its  judgment 
or  decree,  the  title,  estate,  and  mterest  of  the 
parties  plaintiff  |  and  defendant,,  severally  in 
and  to  the  aforementioned  premises,  according 
to  the  statute  in  such  cases  made  and  provided, 
and  for  the  cost  in  this  behalf  expended." 

The  answer,  without  caption  and  signa- 
ture, reads  as  follows: 

"Now  comes  defendant,  and  for  her  answer 
to  the  petition  of  the  plaintiff  in  the  above- 
entitled  cause  admits  that  she  claims  title  to 
the  lands  described  in  plaintiff's  petition,  and 
avers  that  she  is  the  owner  thereof.  And  de- 
fendant further  avers  that  the  plaintiff  has  no 
title  or  interest  in  said  lands,  and  therefore 
pra^s  that  the  court  will  define  and  adjudge 
by  Its  proper  decree  her  title  to  the  same,  and 
for  such  further  judgment  as  to  the  court  may 
seem  just  and  proper." 

The  case  was  tried  without  a  Jury,  at  No- 
vember term,  1909,  of  Reynolds  circuit  court, 
and  the  Judge  thereof  took  said  cause  under 
advisement  until  the  May  term,  1910,  and  on 
the  6th  day  of  June,  1910,  during  said  May 
term,  rendered  Judgment  for  the  plaintiff. 
Among  other  recitals,  said  Judgment  contains 
the  following: 

"The  court  proceeds  to  ascertain  and  deter- 
mine the  estate,  title,  and  interest  of  the  par- 
ties, plaintiff  and  defendant  respectively,  in 
and  to  the  real  estate  described  m  plaintiff's 
petition,  to  wit,  the  N.  E.  %  of  section  1, 
township  28  N.,  range  1  E.,  in  Reynolds  coun- 
ty, Mo. 

The  court  finds  and  adjudges  that  at  the 
commencement  of  this  suit  and  now,  the  plain- 
tiff was  and  is  the  owner  of  the  above-described 
real  estate,  and  that  the  defendant  herein  has 
no  title  to  or  interest  in  the  same.  Wherefore 
it  is  ordered,  adjudged,  and  decreed  by  the  court 
that  the  title  to  said  real  estate  be,  and  the 
same  is,  forever  quieted  In  Qxe  said  C.  M.  Bn- 
ford,"  etc 

Defendant  filed  a  motion  for  new  trial  in 
due  time,  and  It  was  overruled,  a  bill  of  ex- 
ceptions was  filed  within  the  time  required 
by  law,  and  a  writ  of  error  sued  out  in  time, 
with  proper  notice,  etc. 

Plaintiff's  Chain  of  TiUe. 

First.  Patent  from  the  United  States  to 
Richard  Mawdsley,  dated  August  1,  1860,  t 
certified  copy  of  which  was  filed  for  record  ia 
the  Deed  Records  of  Reynolds  county  on  the 
23d  day  of  June,  1914. 

Second.  Warranty  deed  from  Richard  Mawds- 
ley, single,  to  John  W.  Banks,  dated  June  1^ 
IStil,  recorded  August  12,  1872. 

Third,  Warranty  aeed  from  John  W.  Banks 
and  wife  to  James  O.  Dewey,  dated  July  25, 
1874,  recorded  on  July  15,  1875. 

ITourth.  Warranty  deed  from  James  O.  Dewey 
to  A.  Willard  Humphreys,  dated  October  27, 
1874.  recorded  August  14,  1875. 

Fifth.  Quitclaim  deed  from  Willard  and  Mary 
C.  Humphreys,  heirs  at  law  of  A.  Willard 
Humphreys,  to  James  Peak,  dated  June  9,  IH^, 
recorded  July  14,  1896. 

Sixth.  Quitclaim  deed  from  James  Peak  and 
wife  to  the  plaintiff,  C.  M.  Buford,  dated  Jan- 
nary  S,  1907,  recorded  January  16,  1907;  con- 
sideration, $50. 

Defendant's  Chain  of  Title. 

Sheriff's  deed  from  Richar^  Mawdsley  and  A 
Willard   Humphreys,   by   sheriff   to    Alexander 
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Carter,  dated  NoTcmber  29,  1880,  recorded  De- 
oember  15,  1880. 

Quitclaim  deed  from  Alexander  Carter,  single, 
to  William  Carter,  dated  March  24,  1881,  re- 
corded May  8,  1883. 

Quitclaim  deed  from  William  Carter,  single, 
and  Alexander  Carter  and  wife  to  Yellow  Pine 
Lumber  Company,  dated  June  20,  1883,  re- 
corded July  11,  1883. 

Special  warranty  deed  from  Yellow  Pine 
Lumber  Company  to  P.  A.  Ducey,  dated  Jan- 
nary  29,  1886,  recorded  February  15,  1886. 

Quitclaim  deed  from  Patrick  A.  Ducey  and 
wife  to  Wayne  Lumber  Company,  dated  May 
7,  1S86,  recorded  May  21,  1886. 

Quitclaim   deed   from   Wayne  Lumber  Com- 
pany to  Alexander  Dow,   dated  February   15, 
•   1S98,  recorded  same  date. 

Quitclaim  deed  from  Alexander  Dow  to  R.  A. 
Brown,  dated  October  29,  1898,  recorded  in 
Book  27,  pase  389. 

Quitclaim  deed  from  R.  A.  Brown  and  wife 
to  Edward  W.  Moore,  conveying  an  undiridcd 
half  interest,  dated  July  3,  1899,  recorded  same 
date. 

Quitclaim  deed  from  Edward  W.  Moore  to 
Louise  C.  Moore,  conveying  bis  undivided  half 
.  interest,  dated  May  25,  1908,  recorded  in  Book 
41,  page  190. 

Quitclaim  deeds  from  heirs  at  law  of  R.  A. 
Brown  to  defendant  Louise  C.  Moore,  conveying 
their  undivided  half  interest  in  the  premises 
described. 

The  evidence  tends  to  show  that  the  deeds 
constituting  plaintiff's  chain  of  title  describe 
the  land  in  controversy,  while  some  of  the 
deeds  in  defendant's  chain  of  title  describe 
the  land  In  controversy  and  other  lands. 

Plaintiff  supplemented  his  record  title  by 
reading  In  evidence  the  deposition  of  J.  W. 
Pierce^  who  testified  that  A.  Wlllard  Humph- 
reys, on  February  9,  1894,  killed  himself  in 
New  Mexico,  and  was  burled  In  New  Hamp- 
shire.     He  also   testified   that   A,    Wlllard 
Humphreys  left  a  wife  named  Mary  C,  and 
a   son    named   Wlllard.     The   deposition   of 
Judge  Woodside  was  also  read  in  evidence  by 
plaintiff  and  tended  to  corroborate  the  testi- 
mony of  Pierce  as  to  Mary  C.  being  the  wife, 
and  Wlllard,  the  son,  of  A.  Wlllard  Humph- 
reys.     Plaintiff  then  rested,   and  defendant 
Interposed  a  demurrer  to  the  evidence.    The 
demurrer  was  overruled  and  defendant  in- 
troduced ber  oral  testimony  as  follows: 

S.  J.  Hawkins,  witness,  first  came  to  Mis- 
souri in  1902.  He  had  power  of  attorney 
from  Edward  W.  Moore;  B.  A.  Brown,  and 
trom  defendant,  which  authorlEed  him  to 
look  after  16,200  acres  of  land  in  Reynolds 
county.  Mo.,  and  about  1,400  acres  In  Wayne 
ymnty.     This  witness  testified: 

"Q.   Xou   know   what  is  called  the  Pinedale 
(arm?      A.  Yes,  sir;    sections  7  and  8,  town- 
ibip  29.  range  2  E. 
"The   Court:     Is  that  this  land? 
"Judge    Green;     No,   sir;     a   large  body   of 
and  adjoining  this. 

"Q.  Is  there  a  farm  on  that  land  that  you 
lave  described?  A.  Tee,  sir.  Q.  What  extent 
f  tana  ?  A.  About  125  acres  cleared,  that  is, 
a  cultivation,  and  we  are  running  in  addition. 
oo,  a  lot  of  pasture  land  connected  with  it.'' 

He  further  testified: 

"Judge  Green :  Tou  say  there  is  a  house  on 
us  land — the  N.  B.  %— lot  1  of  the  N.  B.  %  ?  A. 
en,  air.  •  •  •  Q.  Is  that  house  inclosed  by  a 
uce,   Aitra.  Hawkins,  a  fence  around—   A.  The 


house  is  not;  no,  sir.  Q.  Well,  what  is  there 
with  reference  to  some  land  in  cultivation?  A. 
There  is  some  seven  or  eight  acres  inclosed  by  a 
fence.  Q.  That  is,  on  lot  1  of  the  S.  B.  %? 
A.    Yes,  sir." 

Witness  said  at  one  time  he  had  a  tenant 
In  actual  poRsesslon  of  the  land  and  property; 
that  he  had  paid  the  taxes  since  1002.  He 
leased  the  property  aforesaid  to  one  T.  B. 
Taylor.  This  lease  was  dated  In  1907.  He 
paid  the  rent  In  labor.  The  above  parties, 
witness  said,  paid  more  than  $50,000  for  the 
16,200  acres  of  land.  Taylor  performed  labor 
by  looking  after  certain  tracts  of  the  timber 
on  this  farm.  Witness  left  Missouri  In  1907, 
and  returned  again  in  January,  1908.  Wit- 
ness said  he  had  five-year  leases  turned  over 
to  him  to  settle  up  with  one  Alexander  Dow 
to  all  this  property,  and  that  he  proceeded  to 
settle  it  up;  canceled  it;  prosecuted  some 
one  for  stealing  timber.  He  admitted,  how- 
ever, on  cross-examination,  that  he  did  not 
prosecute  anybody  criminally,  but  said  be 
did  it  civilly.  Witness  said  be  continued  to 
act  for  Moore  and  wife  after  the  death  of 
Brown,  and  looked  after  their  titles,  and 
drove  trespassers  off  their  land,  and  that  he 
looked  after  the  payment  of  their  taxes.  He 
said,  as  the  agent  of  defendant,  he  was  au- 
thorized to  do  anything  which  she  could  do 
betself.  He  had  represented  Mr.  Moore  be- 
fore the  latter  conveyed  to  defendant  Wit- 
ness said  the  house  was  built  on  the  land  be- 
fore Moore  and  Brown  got  it;  that  is,  the 
house  was  on  there  when  witness  came  to 
Missouri.  He  said  It  was  on  the  east  side  of 
section  of  N.  E.  %  of  section  1,  very  close 
to  the  line. 

0.  P.  Goodsell:  Lives  In  Reynolds  county, 
and  first  knew  the  land  in  controversy  in 
1888.  Witness  was  cutting  and  hauling  tim- 
ber off  this  land  for  the  Wayne  Lumber  Com- 
pany In  1889.  The  bouse  was  built  in  1893 
or  1894,  on  the  land  In  litigation  here,  by  one 
Boyles.  It  was  a  log  house  16  by  16.  Boyles 
had  a  family  and  moved  into  it  He  was  In 
the  service  of  Wayne  Lumber  Compiiny. 
Boyles  did  not  live  there  quite  one  year. 
There  were  two  other  cabins  built  in  189^ 
for  tbe  men  who  were  making  ties  for  Wayne 
Lumber  Company.  Boyles  either  sold  the 
house  to  31m  Marsb  or  gave  It  to  him,  and 
Marsh  moved  the  logs  to  bis  place.  These 
sbantles,  placed  on  tbe  land  by  the  tie  choii- 
pers  In  1894,  soon  thereafter  disapiieared. 
Ue  said  there  was  a  house  put  on  the  land 
about  four  or  five  years  before  tbe  time  of 
trial,  or  about  1904,  or  1905.  Nobody  was 
living  in  it  at  time  of  trial.  Witness  knew 
of  no  one  In  possession  of  land  at  time  of 
trial.  He  said  a  man  by  tbe  name  of  Smith 
had  recently  moved  away  from  there.  Wit- 
ness, on  cross-examination,  further  testified: 

"Q.  Did  you  talk  to  Mr.  Smith  any  after  he 
moved  into  the  house,  Mr.  Goodsell?  A.  Tes, 
sir.  Q.  Did  he  tell  you  by  whose  authority  be 
went  into  the  house? 

"Judge  Green :    I  object  to  that 

"Mr.  Brewster:  That  is  very  material,  wt 
think,  if  your  honor  please. 
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*^nie  Court:    Show  what  poasessioii  be  had. 

"Senator  Baford:  Who  did  Mr.  Smith  tell 
yon  had  given  him  the  right  to  go  into  that 
house?    A.  Mr.  Buford;   O.  M.  Buford." 

He  testified  that  Smith  lived  In  the  house 
about  two  months;  that  be  moved  away 
about  two  weeks  before  date  of  trial,  and 
that  no  one  since  said  date  had  been  In  pos- 
Bession.  Witness  said  It  was  the  custom  of 
these  tie  cutters  to  put  up  shanties,  and  when 
they  got  through  cutting  ties  oft  a  40-acie 
tract,  they  would  move  the  shanties  on  to  an- 
other 40  acres,  or  sell  or  give  the  same  away. 

O.  P.  Laxton:  Went  to  work  for  Wayne 
Lumber  Company  about  20  years  before  time 
of  trial,  and  was  looking  after  the  land  for 
above  company.    Witness  testified: 

"9.  Well,  what  do  you  know  about  anybody 
putting  a  house  on  the  property  while  you  were 
there  looking  after  it?  A.  Well,  about  15 
years  ago  this  winter  I  and  Bill  Wakefield 
took  a  contract  from  the  Wayne  Lumber  Com- 
pany for  maldng  tie  timbers  oB.  of  it:  and 
when  we  taken  the  contract  from  the  Wayne 
Lumber  Company,  we  let  a  man  by  the  name 
of  Homer  VUes  onild  a  house  on  it,  and  he 
lived  there  through  the  fall  and  the  wmter  and 
the  next  summer,  and  the  next  winter  he  went 
away  from  there;  and  after  he  went  away 
from  there,  he  let  old  man  Morris  up  there  have 
the  logs  to  bnild  him  a  honse.  Q.  Well,  did 
Morris  build  a  house  with  them?  A.  He  moved 
the  logs  and  built  a  house  back  there  on  the 
old  Morris  land  away  from  this  land." 

Witness  stayed  there  until  1006,  and  lived 
on  the  Plnedale  farm.  The  latter  Is  in  sec- 
tion 8.  He  never  did  anything  with  the  oth- 
er land.  His  Instructions  from  the  lumber 
company  were  to  keep  anybody  from  cutting 
the  timber  until  they  could  close  their  mort- 
gage. The  Wayne  Lumber  Company,  while 
they  had  It,  cut  off  all  the  pine  and  part  of 
the  oak  tie  timber.  He  said  Boyles  fenced 
about  one-half  acre  of  the  land  Involved  here, 
and  raised  a  patch  of  tobacco  and  a  little 
com.  Witness,  when  he  rented  Plnedale 
farm,  also  rented  all  the  wild  land  he  wanted 
to  graze  hla  stock  on.  He  never  plowed  any 
on  the  land  In  controversy.  Witness  testi- 
fied: 

"Q.  Did  you  ever  bny  the  Piaedale  farm? 
A.  Well,  they  given  me  a  deed  to  the  Plnedale 
farm.  Q.  You  got  a  deed  to  the  Plnedale  farm? 
A.  Yes,  sir.  Q.  Uot  that  deed  yet?  A.  I  think 
I  have.  Q.  Well,  what  did  Mr.  Dow  say  he 
was  deeding  you  the  farm  for?  A.  Well,  he 
rented  it  to  a  man,  and  the  man  was  living  on 
it  and  the  company  wanted  possession  of  it. 
*  *  *  Q.  Was  that  the  Logan  Live  Stock 
Company  that  was  trying  to  get  it?  A.  Alexan- 
der Dow.  Q.  He  was  president  of  the  Logan 
Live  Stock  Company?  A.  Yes,  sir.  Q-  He 
made  you  a  deed  to  the  Plnedale  farm.  What 
did  it  cover?  What  did  that  deed  cover?  A, 
I  don't  recollect.  Q.  Cover  this  land  up  in  1? 
A.  I  don't  think  it  did.  Q.  Covered  the  land 
in  sections  8  and  17,  29,  1  east,  didn't  it?  A. 
Yes,  sir;  and  some  in  10.  I  won't  be  certain. 
I  was  going  to  tell  you  what  he  deeded  it  to 
me  for.  There  was  a  man  on  it,  and  he  wanted 
to  ^et  him  off,  and  thev  was  to  sell  this  land. 
This  man  was  to  give  them  possession  any  time 
they  got  it  Ea  Moore's  brother,  old  man 
Moore,  he  was  down  there  and  stayed  all  night 
at  my  house.  Q.  Well,  Edward  W.  Moore,  be 
stepped  in  then?  A.  Yes,  sir;  this  man  moved 
out  then.  Q.  He  was  representing  Dow  to  get 
Fleetwood  out  of  possession?    A.  Yes,  air.    Q. 


He  deeded  yon  the  fkzm  to  dafrand  Fleetwood  T 
A.  I  don't  Imow  whether  it  was  a  frand  or 
not" 

Said  witness  further  testified: 

'■Q.  Well,  did  you  succeed  In  getting  him 
off?  A.  Yes,  sir.  Q.  And  have  yon  gtul  got 
the  deed?  A.  Yes,  sir.  Q.  Well,  Mr.  Moon, 
then,  when  he  told  Mr.  Dow  to  have  the  Pine- 
dale  farm  deeded  to  yon,  didn't  mention  any- 
thing about  the  land  in  section  1.  did  he?  A. 
No,  sir.  Q,  Wasn't  considered  part  of  the 
Plnedale  farm  by  Mr.  Moore,  was  it?  A  No; 
I  don't  reckon  it  was.  Q.  This  fellow  had  pos- 
session of  the  Pinedale  farm,  and  you  were  try- 
ing to  get  him  out  of  possession?  A.  Yes,  sir. 
Q.  You  took  this  means  to  get  him  out?  A. 
Yes   sir." 

He  said  it  was  about  one  mQe  from  the 
Plnedale  farm  to  the  land  In  controversy. 
He  said  Tom  Johnson  owns  40  acres  and  the 
Leeper  Company  40  acres,  between  the  Plne- 
dale farm  and  the  land  In  litigation.  He 
said  Bagnell  and  Lindsay  had  a  lease  on  the 
land  to  cut  the  tlml)er,  and  when  that  waa 
removed  six  or  eight  years  ago,  the  houses 
whldi  they  occupied  were  removed. 

O.  C.  Lane:  He  said  Boyles  built  the  house 
in  1893  and  1894,  and  bad  a  small  trade 
patch  fenced  where  he  raised  some  tobacco, 
etc. 

The  fwegoing  is  substantially  all  the  evi- 
dence in  the  case.  No  instructions  were 
asked,  except  the  demurrer  to  evidence. 

James  F.  G-reen  and  Hope,  Green  &  Sel- 
bert,  all  of  St  Louis,  for  plaintiff  in  error. 
Arthur  T.  Brewster,  and  Sam  M.  Brewster, 
both  of  Poplar  Bluff,  and  G.  M.  Buford,  of 
Centerrllle,  for  defendant  In  error. 

RAILBY,  G  (after  stating  the  facts  as 
above).  The  case  was  tried  without  a  Jury, 
and  no  Instructions  ware  asked  except  de- 
murrers to  the  evidence. 

[1]  Plaintiff  has  a  valid  legal  record  title 
to  the  land  In  controversy  from  the  govern- 
ment down.  Defendant  Introduced  in  evi- 
dence a  sherlfTs  deed,  dated  November  29, 
1880,  from  Blchard  Mawdsley  to  Alexander 
Ciarter,  purporting  to  convey  to  the  latter 
the  Interest  of  said  Mawdsley  in  the  land  in- 
Tolved  in  this  suit  The  sheriff's  deed  was 
based  up<Hi  a  Judgment  of  a  Justice  of  the 
peace  for  delinquent  taxes.  Said  Judgment 
was  void,  and  no  title  passed  by  the  sheriffs 
deed  aforesaid.  Land  and  Orchard  Co.  T. 
Barnett,  240  Mo.  370,  144  S.  W.  780.  This 
leaves  the  defendant  without  any  legal  rec- 
ord title,  and  unless  she,  and  those  under 
whom  she  claims,  have  acquired  title  to  tlii» 
land  by  10  years'  adverse  iwssession,  the  find- 
ing and  Judgment  below  must  be  affirmed. 

Defendant  undertook  by  oral  testimony  to 
establish  her  claim  of  title  by  attempting  to 
show  that  she  and  those  nndor  whom  sbe 
claims  had  been  in  the  open,  notorious,  con- 
tlnuouB,  exclusive,  uninterrupted,  and  ad- 
verse possession  of  said  land  for  a  period 
of  10  years  before  the  commencement  of  tUt 
action,  under  a  dalm  of  ownership, 

[Z]  It  was  the  province  of  the  trial  Jndgt 
to  weigh  the  evidence  and  to  determine  tb» 
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legal  eDCect  thereof.  He  was  the  sole  Judge 
of  the  ctedlblllty  of  the  wltnessee,  and  of  the 
weight  to  be  given  their  testimony.  He  was 
not  bound  by  the  testimony  of  any  witness 
which  did  not  appeal  to  his  Judgment  as  the 
trier  of  the  facts.  In  the  performance  of  the 
duty  devolving  upon  him,  he  determined  the 
issues  herein  in  favor  of  plaintiff  and  against 
said   defendant 

Upon  the  facts  disclosed  by  the  record,  we 
do  not  feel  Justified  In  declaring,  as  a  matter 
of  law,  that  defendant,  and  those  under 
whom  she  claims,  have  been  In  the  open,  no- 
torious, continuous,  exclusive,  uninterrupted, 
and  adverse  possession  of  the  land  in  contro- 
Tersy,  for  10  years  prior  to  the  commence- 
ment of  tills  action  under  a  Claim  of  owner- 
ship. 

[3]  The  evidence  tends  to  show  that  prior 
to  1902,  when  Hawkins  first  came  to  Mis- 
souri, the  principal,  if  not  sole,  acts  of  pos- 
session In  resi)ect  to  said  land  were  exercised 
during  the  years  1889,  1893,  and  1894  by  the 
Wayne  Lumber  Company  and  its  employee, 
who  were  cutting  the  pine  and  tie  timber  up- 
on said  land  and  removing  the  same  there- 
from. Some  of  the  tie  choppers  employed  by 
said  lumber  company  buUt  temporary  cabins 
or  shanties  for  their  own  use  while  cutting 
and  removing  said  timber,  and  nearly  all 
these  cabins  were  removed  or  destroyed,  with 
the  possible  exception  of  one  or  two,  prior  to 

1895.  The  evidence  falls  to  show  that  any 
member  of  the  Wayne  Lumber  Company,  or 
any  of  its  employes,  prior  to  1902,  while  in 
the  actual  possession  of  the  land  in  contro- 
versy, ever  made  any  declarations  tending  to 
show  an  intentl<Mi  upon  their  part,  or  that  of 
dther  of  them,  to  hold  or  use  said  land  un- 
der a  claim  of  ownership.  The  trial  court 
had  the  I^al  right  to  consider  this,  In  deter^ 
mining  the  question  of  adverse  possession. 
Heynbrock  v.  Hormann,  256  Ma  21,  30,  31, 
164  S.  W.  647 ;  Allen  v.  Morris,  244  Mo.  357- 
362,  148  S.  W.  905,  Ann.  Cas.  1913D,  1310; 
Dunlap  V.  Griffith,  146  Mo.  283-294,  47  S.  W. 
917. 

[4, 1]  The  facts  relating  to  the  alleged  pos- 
session of  this  land  by  defendant  and  those 
under  whom  she  claims,  for  the  years  1890, 
1891,  and  1892,  as  weU  as  for  the  years  1895, 

1896,  1897,  1898, 1899,  1900,  and  1901,  are  far 
from  sufficient  to  warrant  this  court  in  de- 
claring, as  a  matter  of  either  £act  or  law, 
that  defendant,  or  her  predecessors  in  title, 
during  said  period,  were  In  the  open,  notori- 
ous, continuous,  exclusive,  uninterrupted,  and 
adverse  possession  of  said  land  under  a  claim 
of  ownership,  etc.  Keaton  v.  Hamilton,  176 
S.  W.  967,  not  yet  offldaUy  reported,  but  de- 
cided in  Division  1,  on  April  1,  1915,  by 
Brown,  Commissioner;  Brannock  v.  McHen- 
ry,  252  Ma  loc.  dt  9,  158  S.  W.  385;  Ver- 
steeg  V.  Bailway  Co.,  250  Mo.  74,  75,  156  S. 
W.  689 ;  Chilton  v.  Comanlannl,  221  Mo.  685, 
120  S.  W.  1174;  Lumber  Ga  v.  McCabe,  220 
Ma  loc.  dt  178,  179,  119  S.  W.  367;  Craln 
▼.  Peterman,  200  Mo.  296, 98  S.  W.  600;  Weir 


V.  Lumber  Co.,  186  Ma  388,  86  S.  W.  341; 
Brown  v.  Hartford,  178  Mo.  loc.  clt.  191,  73 
S.  W.  140;  Collins  v.  Pease,  146  Mo.  loc.  clt 
140,  47  S.  W.  925;  Carter  v.  Homback,  139 
Mo.  238,  40  S.  W.  893 ;  Herbst  v.  Merrifield, 
133  Ma  267,  34  S.  W.  571;  Nye  v.  Alfter,  127 
Mo.  629,  30  S.  W.  186;  Pharis  v.  Jones,  122 
Mo.  125,  26  S.  W.  1032. 

Keaton  v.  Hamilton  was  an  action  brought 
in  the  circuit  court  of  Stoddard  county,  Mo., 
to  quiet  title.  Plaintiff  was  defeated  in  the 
court  below.  Appealed  to  this  court,  and  the 
cause  was  reversed  and  remanded.  Commis- 
sioner Brown  wrote  the  opinion  for  this 
court,  in  which  all  concurred,  and  among  oth- 
er things,  said: 

"The  respondents  claim  title  under  the  pro- 
visions of  section  1884  of  the  Revised  Stat- 
utes of  1909,  prescribinK  the  limitation  of  31 
years  for  the  bringing  of  any  action  to  recover 
the  land.  •  *  *  Xhe  section  mentioned  re- 
quires that,  in  order  to  perfect  its  bar,  the  land 
should  have  been  in  the  lawful  possession  of  the 
person  Claiming  adversely  to  the  legal  title  for 
one  year,  during  all  of  which  the  dalmant  may 
bring  hie  action.  The  question  is  therefore 
whether  the  respondents  had  been  in  possession 
of  the  land  for  one  whole  year  prior  to  the 
13th  day  of  July  1910.  It  is  admitted  that  they 
took  actual  possession  at  the  time,  or  soon 
after  they  contracted  for  the  clearing  of  the 
land,  in  December,  1909,  so  that  it  is  necessary 
for  them  to  show  there  was  some  condition 
that  the  law  will  construe  as  possession,  that 
is  to  say,  constructive  possession,  before  that 
time.  The  respondents  nave  attempted  to  sns- 
tain  this  burden  by  showing  that,  at  some  time 
before  they  acgnired  this  tract  of  1,160  acres, 
there  was  a  clearing  of  40  or  60  acres  in  sec- 
tion 19  which  was  fenced  and  presumably  in 
cultivation.  Whether  this  was  done  before  or 
after  the  land  came  under  a  single  ownership  in 
Mr.  Allison,  in  19(&,  does  not  appear,  ana  is 
not  important  Nor  does  it  appear  wno  made 
the  clearing.  Section  18,  a  square  mile  of 
woods  and  swamps,  intervened  between  section 
19  and  section  7.  During  the  ownership  of 
respondents  tliis  old  clearing  has  been  occupied 
and  cultivated  by  a  tenant  of  theirs,  but  there 
is  no  evidence  that  his  control  or  operations 
have  ever  extended  outside  the  limits  of  his 
field.  Nor  does  it  appear  that  any  use  was 
ever  made  of  the  land  in  question  by  the  re- 
spondents, except  to  sell  some  timber  used  in 
building  a  barge  in  1907,  and  to  pasture  some 
cattle.  How  much  of  this  timber  was  cut  from 
the  land  in  question,  if  any,  and  what  cattle 
have  been  in  that  part  of  the  woods  does  not 
appear.  It  does  appear,  however,  that  the 
whole  tract  was  uninclosed  timber  lands.  That 
these  facts  are  entirely  insufficient  to  constitute 
such  possession  as  will  support  the  running  of 
the  statutes  of  limitation  is  too  well  settled 
upon  principle  to  be  questioned,  and  upon  au- 
thority to  be  overthrown.  Nor  do  they  con- 
stitute such  possession  as  would  authorize  the 
g resumption  of  notice  to  the  true  owner  that 
is  possession  was  interrupted  or  his  title  in 
danger.  Lumber  Co.  v.  McCabe,  220  Mo.  154, 
183  [110  S.  W.  357] ;  Nye  v.  Alfter,  127  Mo! 
629  [30  S.  W.  1861 ;  Pharis  v,  Jones,  122  Mo. 
125  [26  S.  W.  1032] ;  Carter  v.  Homback,  189 
Mo.    238  [40  S.  W.  893]. 

"Nor  does  the  fact  of  the  existence  and  cul- 
tivation of  the  field  in  section  9  tend  to  trans- 
form the  acts  mentioned  into  acts  of  owner- 
ship extending  the  possession  of  this  field  over 
the  entire  tract  purchased  by  Hamilton  in 
1906.  There  is  no  evidence  that  the  clearing 
wqs  made  by  any  one  under  any  title  including 
the  land  in  controversy.  This  plaintiff  is  claim- 
ing no  title  whatever  to  the  land  upon  which  it 
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is  situated.  Nor  does  his  deed  inclade  it,  but 
only  includes  the  tract  in  section  7.  We  can- 
not express  ourselves  more  clearly  on  this  ques- 
tion than  by  the  use  of  the  language  of  the 
Supreme  Court  of  Michigan  in  Turner  v.  Ste- 
phenson, 72  Mich.  409,  411  [40  N.  W.  735,  2 
L.  R.  A.  277].  It  said:  'We  cannot  see  how 
a  man,  by  simply  occupying  his  own  land,  the 
title  to  which  is  not  disputed,  can  acquire  title 
to  another's  land,  simply  because  the  deed  to 
the  laud  he  occupies  covers  adjoining  land, 
which  he  neither  owns  nor  occupies.  If  so, 
then  the  mere  recording  of  a  deed  would  amount 
constructively  to  actual  possession.  The  plain- 
tiff in  this  case,  or  any  other  person,  is  not 
bound  to  suppose  that  a  man  occupying  adjoin- 
ing laud  to  his  own  is  thereby  claiming  title 
to  or  possession  of  bis  premises.'  " 

In  Brauuock  t.  McHeury,  252  Mo.  loa  dt 
9,  158  S.  W.  387,  Division  2  of  this  court, 
8i)caklng  through  Comuiissiouer  Williams, 
said: 

"It  was  held  m  Weir  v.  Lnmber  Co.,  188 
Mo.  388  [85  S.  W.  341],  that  the  record  title 
to  wild  and  vacant  land  raises  the  presumption 
that  the  possession  is  in  the  record  owner.  On 
the  other  hand,  there  was  testimony  tending 
to  prove  that  about  13  years  before  the  trial 
of  this  case,  one  of  plaintiffs  predecessors  in 
title  was  in  possession  of  lots  2  and  3  for 
about  5  years.  Neither  is  there  evidence  tend- 
ing to  prove  that  defendants  have  ever  been 
in  lawful  possession  of  the  land  in  controversy. 
These  arc  essential  conditions  to  the  operation 
of  said  statute  (Collins  v.  Pease,  146  Mo.  loc. 
cit  140-147  S-.  W.  925]),  and  the  burden  is 
npon  the  party  claiming  under  said  section  to 
prove  those  facts.  The  payment  of  taxes  by 
defendant,  and  the  cutting  of  timber  on  differ- 
ent occasions  by  his  agent,  was  not  sufficient 
to  prove  'lawful  possession'  on  tlie  part  of 
defendant,  as  required  by  section  1884,  Revised 
Statutes  1909.  Weir  v.  I^umber  Co.,  supra: 
Nye  v.  Alfter,  127  Mo.  529  [30  S.  W.  18rt]; 
Crain  v.  Peterman,  200  Mo.  295  [98  S.  W. 
000];  Chilton  v.  Comanianni,  221  Mo.  685  [120 
S.  W.  1174]." 

In  Versteeg  v.  Kallroad,  250  Mo.  loc.  dt 
74,  75,  156  S.  W.  692,  Judge  Brown,  In  behalf 
Of  the  court  en  banc,  said: 

"Whether  or  not  the  10-year  statute  of  limi- 
tations applies  to  an  action  of  this  kind  we  do 
not  decide;  but  the  rule  is  that  where  the  stat- 
ute of  limitations,  affecting  real  estate  or  rights 
therein  is  pleaded  as  a  defense,  it  must  be  proven 
by  a  preponderance  of  the  evidence  that  the 
improvements  which  are  relied  upon  to  put  the 
statute  in  motion  are  of  such  a  nature  and  kept 
in  such  continuous  state  of  repair  that  the  party 
whose  rights  are  aSected  can  readily  ot«erve 
the  same  at  any  time  he  may  come  upon  the 
property  where  the  Improvements  have  been 
made.  Ilimmelberger-Harrison  Lumber  Com- 
pany v.  McCabe,  220  Mo.  loc.  cit  181,  182  [119 
8.  W.  357.]" 

In  Chilton  v.  Comanianni,  221  Mo.  loc.  dt. 
698,  699,  120  S.  W.  1178,  Judge  Gantt  said: 

"In  Brown  v.  Hartford,  173  Mo.  loc.  cit.  194 
[73  S.  W.  140],  the  court  in  speaking  on  the  sub- 
ject of  what  constitutes  possession  to  ripen  into 
title,  says:  'Acts  of  ownership  by  others  than 
the  holder  of  the  legal  title  should  not  be  held 
Butficient  to  constitute  adverse  possession  unless 
they  were  of  such  frequency  and  of  such  a  char- 
acter as  would  at  all  times  apprise  the  real 
owner  that  his  seisin  was  interrupted,  and  that 
his  title  was  endangered.  Most  dangerous  re- 
sults would  flow  from  the  permission  by  courts 
of  titles  by  limitation  to  ripen,  in  favor  of  those 
holding  mere  color  of  title,  without  actual  occu- 
pancy, by  acts  of  ownership  so  slight  in  them- 
selves ns  not  calculated  to  attract  the  atten- 
tion of  the  real  owner,  or  to  indicate  that  his 


seisin  (that  Callows  his  legal  title)  was  inter- 
rupted. An  occasional  trespass  by  way  of  cot- 
ting  timbers  or  digging  a  tew  loads  of  rock  is 
not  sufficient  to  amount  to  an  adverse  assertion 
of  title  against  the  true  owner,  io  the  absence 
of  express  notice  to  the  owner  of  such  assertion 
of  ownership  by  the  trespasser.'  In  I'haris  v, 
Jones,  122  Mo.  loc.  cit  131  [26  S.  W.  1032], 
it  was  said:  'The  i>ayment  of  taxes  on  land 
by  plaintiff,  cutting  timber  therefrom,  and  keep- 
ing off  trespassers,  did  not  constitute  posses- 
sion, but  were  merely  acts  of  ownership,  teudin; 
to  show  that  he  claimed  to  own  it.'  See  Nye 
V.  Alfter,  127  Mo.  629  [30  S.  W.  186]." 

In  Lumber  Co.  t.  McCabe,  220  Mo.  loc.  dt 
178,  179,  119  S.  W.  303,  Judge  Fox  said: 

"It  is  conceded  by  the  appellant  that  the  land 
in  controversy  was  unfit  for  cultivation  or  agri- 
cultural purposes,  and  that  the  acts  upon  which 
are  predicated  the  claim  of  adverse  possession 
were  that  the  grantors  paid  all  the  taxes  as- 
sessed against  said  land,  and  that  the  plaintiS 
and  its  grantors  annually  visited  said  land  and 
cut  from  It  such  timber  as  it  was  profitable  to 
remove,  and  protected  fhe  remaining  timber  by 
prosecuting  trespassers  in  the  courts  of  the 
state,  and  looking  after  the  land  and  the  making 
of  log  roads  in  procuring  timber  from  the  land. 

"The  tax  deed,  as  we  have  heretofore  indicat- 
ed in  this  opinion,  upon  which  the  plaintiS 
predicates  its  claim  to  this  land,  was  void,  and 
it  was  expressly  ruled  by  this  court  in  Nye  v. 
Alfter,  127  Mo.  529  [30  S.  W.  186],  that  the 
payment  of  taxes,  cutting  timber,  and  permit- 
ting one's  cattle  to  graze  npon  outlying  unfenced 
lauds  do  not  constitute  that  open,  notorious,  vis- 
ible possession  of  land  which  will  deprive  the 
true  owner  of  his  title." 

A  number  of  cases  are  referred  to  and  re- 
viewed by  Judge  Fox  in  this  opinion,  and  on 
pages  180  and  181  of  220  Mo.,  on  page  364  of 
119  S.  W.,  be  quotes  with  approval,  the  fol- 
lowing: 

"The  acts  of  Love,  after  he  recorded  his  sher 
itFa  deed,  in  herding  cattle,  cutting  timber,  and 
selling  to  others  the  rights  to  do  so,  were  more 
ostensible  acts  of  ownership  than  the  cutting'  of 
grass  by  Shuck,  yet  those  acts  did  not  amount 
to  actual  possession,  though  done  under  color 
and  actual  claim  of  title." 

In  Carter  v.  Homback,  139  Mo.  loc.  dt 
244,  245,  40  S.  W.  894,  Judge  Burgess  said: 

"The  court  gave  five  instructions  on  the  part 
of  defendant  all  of  which  are  criticized,  but 
when  considered  in  connection  with  those  given 
upon  the  part  of  jjtlaintiff,  they  seem  to  be  free 
from  objection  with  the  exception  of  the  fifth, 
which  reads  as  follows:  'The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence 
that  defendant  and  those  under  whom  he  claims 
have  been  in  actual,  open,  notorious,  and  peace- 
able possession  of  the  strip  of  land  in  contro- 
versy for  more  than  10  years  next  l>efore  the 
commencement  of  this  suit,  claiming  title  there- 
to, they  will  find  the  issue  for  tlie  defendant 
and  if  the  jury  from  the  evidence  believe  that 
defendant  has  had  said  land  fenced  for  more  thun 
8  years  and  that  for  more  than  2  years  prior 
to  fencing  same  defendant  and  Snodgrass,  un- 
der whom  he  claimed,  used  said  tract  oi  land 
by  cutting  and  hauling  firewood,  rail  timber,  and 
saw  timber  therefrom,  and  in  making  and  haul- 
ing fence  rails  therefrom  and  dealing  the 
same  up,  then  such  actions  would  constitote 
actual  possession  thereof  The  vice  of  tliis  in- 
sti-uction  is  in  telling  the  jury  that  the  use  of 
the  land  in  question  by  cutting  and  hauling 
firewood,  saw  timber,  making  and  hauling  fence 
rails  from  the  land,  and  clearing  up  same  con- 
stituted actual  possession.  Such  acts  do  not 
constitute  possession,  but  merely  tend  to  show 
claim  of  ownership." 
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In  ETerbst  t.  Merrlfleld,  133  Mo.  loc.  dt. 
2rO,  271,  34  S.  W.  572,  this  court  said: 

"The  mere  assertion  of  ownership  by  the  acts 
aboTe  indicated  would  not  be  sufficient  to  invest 
title  in  defendant  under  the  claims  of  adverse 
posseaaion,  unless  such  acts  and  claims  of  owner- 
ship were  known  to  the  parties  holding  the 
legal  title,  and  known  to  have  been  done  under 
a  claim  of  title  adverse  to  his  rights.  The  oc- 
casional cutting  of  firewood  or  the  taking  of 
rock  from  this  land  by  defendant  Merrifield  and 
others  by  his  permission,  after  the  manner  in- 
dicated by  the  testimony  in  the  case,  could  not 
have  been  considered  other  than  as  a  temporary 
tre^iaas,  in  the  absence  of  an  express  showing 
to  the  contrary,  even  if  it  were  conceded,  or 
had  proof  been  made,  that  plaivtifTs  grantors 
knew  of  the  acts  and  made  no  complaint  (which, 
however,  are  not  the  facts  of  this  case). 

"Possession  to  constitute  a  disseisin  against  the 
owner  of  the  legal  title,  when  not  actual,  must 
generally  be  so  notorious  by  acts  of  assertion, 
that  it  may  be  presumed  to  have  been  known 
to  the  rightful  owner.  It  should  be  so  open 
and  notorious  that  in  passing  by  or  over  his 
lands  the  owner  could  not  reasonably  be  deceiv- 
ed. Acts  of  ownership  by  others  than  the 
holder  of  the  legal  title  should  not  be  held  suffi- 
cient to  constitute  adverse  possession  unless 
they  were  of  such  frequency  and  of  such  a  char- 
acter as  would,  at  all  times,  apprise  the  real 
owner  that  bis  seisin  was  interrupted,  and  that 
bis  title  was  endangered.  Most  dangerous  re- 
sults would  flow  from  the  permission  by  courts 
of  titles  by  limitation  to  ripen,  in  favor  of  those 
holding  mere  color  of  title,  without  actual  occu- 
pancy, by  acts  of  ownership  bo  slight  in  and  of 
themselves  as  not  calculated  to  attract  the  at- 
tention of  the  real  owner,  or  to  indicate  that 
his  seisin  (that  follows  his  legal  title)  was  in- 
terrupted. An  occasional  trespass,  by  way  of 
cutting  timbers  or  digging  a  few  loads  of  rock, 
is  not  sufficient  to  amount  to  an  adverse  asser- 
tion of  title  against  the  true  owner,  in  the  ab- 
sence of  express  notice  to  the  owner  of  such  as- 
sertion   of   ownership  by   the   trespasser." 

In  Nye  v.  Alfter,  127  Mo.  loc.  clt.  537,  80 
S.  W.  188,  Judge  Gantt  said: 

"Payment  of  taxes,  cutting  timber,  and  per- 
mitting one's  cattle  to  graze  upon  outlying  un- 
fenced  lands  do  not  constitute  that  open,  notori- 
ous, visible  possession  of  land  which  will  de- 
prive the  true  owner  of  his  title.  All  of  this 
land  was  valuable  for  pasture.  It  could  readily 
have  been  inclosed,  and  a  portion  was  suscept- 
ible of  cultivation.  Under  such  circumstances 
property  is  susceptible  of  more  definte  and  vis- 
ible possession.  Pharis  T.  Jones,  122  Mo.  125 
[26  S.  W.  1032] ;  Cook  v.  Farrah,  105  Mo.  402 
[16  S.  W.  692].  There  was  nothing  to  indicate 
a  change  of  ownership.  Defendant's  exercise 
of  ownership  was  the  same  before  he  set  up  his 
claim  and  afterward.  The  burning  of  a  lime 
kiln  on  a  tract  of  160  acres  was  not  a  perma- 
nent structure  by  any  means.  Others  had  done 
the  same  thing.*' 

In  Pharis  v.  Jones,  122  Mo.  loc.  dt.  131, 
26  S.  W.  1034,  Judge  Burgess  said: 

"The  payment  of  taxes  on  the  land  by  plain- 
tiff, cutting  timber  thereon,  and  keeping  off 
trespassers  did  not  constitute  possession,  but 
were  merely  acts  of  ownership,  tending  to  show 
that  he  claimed  to  own  it." 

The  foregoing  authorities  not  only  require 
substantial  proof  tending  to  show  actual  pos- 
session of  the  land,  In  order  to  acquire  a 
title  by  adverse  possession,  but  they  likewise 
hold  as  a  requisite  that  the  possession  must 
be  continuous.  The  trial  court,  In  passing 
upon  the  facts  in  this  case,  was  fully  justified 
In  holding  that  defendant  and  those  under 


vrhom  she  claimed  signally  failed  to  show 
adverse  possession  of  the  land  in  Cimtroversy 
for  10  consecutive  years  prior  to  the  com- 
mencement of  this  action. 

As  heretofore  pointed  out,  the  court  may 
have  concluded  that  defendant  or  her  prede- 
cessors in  title  were  in  possession  during  the 
years  1889,  1883,  and  1804,  whUe  timber  was 
being  cut  from  the  land  In  controversy,  and 
while  those  shanties  were  being  constructed 
and  used  by  the  tie  choppers,  yet  aside  from 
these  acts  of  ipossesslon,  the  testimony  Is  very 
meager  as  to  any  of  the  other  years  neces- 
sary to  make  out  a  title  of  adverse  possession 
under  the  10  year  statute. 

In  view  of  the  facts  heretofore  set  out,  and 
the  authorities  quoted  from  supra,  we  do  not 
feel  Justified  In  holding  that  the  trial  court 
had  no  right,  as  a  matter  of  law,  to  find  In 
favor  of  the  plalntlir  herein. 

[(]  2.  The  Wayne  Lumber  Company  obtain- 
ed a  quitclaim  deed  to  the  land  in  contro- 
versy, from  Ducey  and  wife  May  7,  1886,  and 
conveyed  the  same  by  quitclaim  deed  to  Alex- 
ander Dow,  February  15,  1898.  It  is  claimed 
that  the  above  lumber  company  purchased 
about  15,000  acres  of  land  in  Reynolds  coun- 
ty, including  the  160  acres  in  controversy, 
and  that  said  company  took  charge  of  the 
Plnedale  farm,  containing  about  126  acres, 
under  cultivation,  and  that  the  land  in  ques- 
tion was  used  In  connection  with  said  Plne- 
dale farm.  The  land  in  controversy  is  the 
N.  E.  ^  of  section  1,  while  the  Plnedale  farm 
lies  in  section  8.  Other  lands,  belonging  to 
different  parties,  were  between  the  Plnedale 
farm  and  the  160  acres  Involved  here. 

The  evidence  tends  to  show  that  a  man  by 
the  name  of  Boyles,  In  1893  or  1894,  built  a 
log  cabin  16  feet  square,  on  the  land  in  con- 
troversy on  the  east  side;  that  he  was  cut- 
ting timber  for  the  Wayne  Lumber  Company ; 
that  said  house  was  unfenced;  and  that 
Boyles  and  his  family  lived  there  about  one 
year,  moved  away,  and  either  sold  or  gave 
the  log  cabin  to  Jim  Morris,  who  moved  it 
on  to  his  own  place  about  1894.  Boyles  clear- 
ed about  one-half  acre  of  the  land  In  litiga- 
tion here,  about  1893  or  1894,  and  fenced  the 
same.  He  raised  some  tobacco  and  other 
truck  thereon.  It  does  not  appear  that  said 
truck  patch  or  log  cabin  was  ever  used  or 
occupied  after  1894,  nor  does  it  appear  that 
even  this  small  space  of  ground  remained 
fenced,  or  was  ever  occupied  or  used  by  any 
one  subsequent  to  said  date.  The  only  way 
In  which  the  land  in  controversy  was  used  in 
connection  with  the  Plnedale  farm  was  when 
cattle  or  stock  were  turned  out  on  the  com- 
mons and  permitted  to  range  upon  these  un- 
fenced lands. 

Leaving  out  of  consideration  the  sporadic 
disturbances  of  the  land  in  controversy  by 
the  Wayne  Lumber  Company  in  1803  and 
1894,  when  It  stripped  said  land  of  the  pine 
and  tie  timber  growing  thereon,  we  think 
there  was  very  little.  If  any,  substantial  evi- 
dence left  tehdlng  to  show  adverse  possession 
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of  said  land  during  the  years  1890,  1891, 
1892,  1895,  1896,  1897,  1898,  1899,  1900,  and 
1901. 

The  finding  of  the  trial  court  was  clearly 
sustained,  by  abundant  evidence  adduced  at 
the  trial. 

[7]  As  tbls  is  an  action  at  law  and  the 
case  was  tried  without  instructions,  the  de- 
cision of  the  lower  court  Is  conclusive  against 
appellant.  Chilton  v.  Nickey.  261  Mo.  232, 
169  S.  W.  loc.  dt.  980;  Morrison  v.  Bomer, 
195  Mo.  535,  94  S.  W.  524;  BarUett  v.  Kaud- 
er,  97  Mo.  loc.  .cit  359,  11  S.  W.  67 ;  Schad 
V.  Sharp,  95  Mo.  loc.  cit.  679,  8  S.  W.  549; 
Hamilton  v.  Boggess,  68  Mo.  loc.  dt.  251, 
252. 

Judge  Napton,  In  the  Hamilton  Case,  su- 
pra, on  pages  251,  252  of  68  Mo.,  in  clear 
and  expUdt  language,  declares  the  rule  of 
this  court  upon  the  subject  under  considera- 
tion, as  follows: 

"When  a  case  is  submitted  to  a  court  and  a 
jury  dispensed  with,  the  facts  upon  which  the 
court  bases  its  judgment  are  incontrovertible 
here.  This  court  has  only  the  power  to  review 
the  law  declared  by  the  court  below,  and  when 
that  court  is  intrusted  with  both  the  facts  and 
the  law,  we  must  assume  the  facts  to  be  as  that 
court  finds  them.  This  observation  is  not  made 
because  in  tiie  present  case  the  facts  in  evidence 
did  not  justify  the  assumption  of  the  circuit 
court  in  regard  to  them,  for  there  is,  in  our 
opinion,  nothing  unreasonable  in  the  deductions 
made  by  the  circuit  court  from  the  evidence 
presented,  but  because  we  wish  it  to  be  under- 
stood that  it  is  not  our  province  to  determine 
facts,  or  review  the  finding  of  juries  or  courts 
on.  them,  except  iiv  chancery  cases." 


In  Morrison  t.  Bomer,  195  Mo.  loc.  dt 
538,  539,  94  S.  W.  524,  Judge  Brace,  speakln; 
for  tbls  court,  in  equally  as  strong  langoage, 
said: 

"The  only  question  raised  on  this  appeal  is: 
Were  the  plaintiff  and  his  grantors  in  contins- 
ous  adverse  possession  of  the  premises  for  10 
consecutiTe  years  since  the  defendants  snd  thai 
grantors  acquired  title  by  the  sherifTs  deed,  ud 
prior  to  October,  1901,  when  the  defenduti 
went  into  possession?  It  devolved  upoo  tin 
plaintiff  to  show  such  adverse  posseasion  ij  i 

Sreponderance  at  the  evidence.  The  anij  eri- 
ence  on  the  subject  was  introdncd  by  the  plain- 
tiff ;  the  defendants  introduced  none.  The  pbuo- 
tiff  contends  that  his  evidence  was  sufficient  to 
prove  the  fact;  the  defendants  contend  that  it 
was  insuffident.  The  question  was  one  of  bet, 
to  be  determined  by  the  trier  of  the  facts.  Ii 
this  instance  the  court  was  that  trier,  and  ki 
determined  that  the  plaintiffs  evidence  was  in- 
suffident to  prove  such  continuous  advene  pet- 
sesrion.  l^is  determination  is  oondnaive  npoi 
us,  if  it  might  reasonably  have  bem  reached  up- 
on the  evidence  presented.  And  after  t  cm- 
ful  consideration  of  that  evidence,  we  csnsot 
say  that  it  might  not" 

Upon  a  careful  consideratioii  of  the  li* 
and  facta  of  the  case,  we  do  not  feel  war- 
ranted in  disturbing  the  finding  of  the  trial 
court,  and  accordingly  afllrm  its  Judguient 

BROWN,  C  concurs. 

PER  CURIAM.  The  foregoing  o^ti^  <rf 
BAILEY,  0.,  is  adopted  as  tlie  opinion  of 
the  court.  All  concur;  BOND,  J,  In  lesnlt 
only. 
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McKBMZIB  ▼.  OROWLBT.    (No.  40.) 
(Supreme  Court  of  Arkansas.     June  7,  1916.) 

EXECDTOBfl     AND      AD>UNIBTBAT0B8      ^=»25&— 

DiSPUiKD  Claimb— Rkvmw— Cost  Bond. 
ICirby's  T>ig.  ft  1348,  provides  that  appeals 
may  be  taken  to  toe  circuit  court  from  all  final 
orders  and  jndgments  of  the  probate  court  by 
the  party  aggrieTed  filing  an  affidavit  and 
prayer  for  appeal.  Acts  1909,  p.  056,  amends 
such  section  by  adding  a  provision  that  any 
heir,  devisee,  legatee,  or  judgment  creditor  who 
feels  aggrieved  may  appeal  to  the  circuit  court 
by  filing  an  affidavit  and  prayer  for  appeal, 
together  with  a  bond  to  pay  the  costs,  and  that 
any  such  heir,  legatee,  devisee,  or  judgment 
creiditor  may  likewise,  upon  executing  bond  for 
costs,  appeal  to  the  Supreme  Court.  Held,  that 
the  holder  of  a  demand  or  claim  against  an  in- 
testate may  appeal  from  an  a'dverse  order  af- 
fecting such  demand  or  claim  without  executing 
a  bond  for  costs,  though  his  claim  is  allowed  in 
part,  as  the  provisioa  of  the  act  of  1909  as  to 
snch  bond  only  applies  to  those  parties  to  whom 
the  right  of  appeal  is  thereby  extended. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  850-860,  860- 
863,910-919;  D«b  Dig.  «saM.] 

AK)eal  from  Circnlt  Court,  Greene  Oonn- 
ty :  J.  F.  Gautney,  Jadge. 

ProceedtngB  on  a  claim  by  Dr.  J.  O.  Mo- 
Kenzie  against  B.  H.  Crowley,  Jr.,  as  adnoin- 
Istrator  of  B.  H.  Crowley,  deceased.  From  a 
Judgment  dismlsBlng  an  appeal  to  tbe  circnlt 
ooort,  claimant  appeals.  Reversed  and  re- 
manded. 

W.  W.  Bandy,  of  Paragonld,  for  appellant 

SMITH,  J.  Apiiellant  presented  to  appel- 
lee, as  administrator  of  the  estate  of  B.  H. 
Crowley,  Sr.,  a  properly  verlfled  account  for 
services  rendered  as  a  physician  during  tbe 
last  Illness  of  appellee's  intestate.  The  claim 
amonnted  to  $66,  and  was  disallowed  by  the 
administrator.  Appellant  then  presented  the 
claim  to  the  probate  court,  where  he  was  al- 
lowed $6,  and  he  prayed,  and  was  granted, 
an  appeal  to  the  circuit  court  Appellee  filed 
a  motion  In  tbe  circuit  court  to  dismiss  tbe 
appeal  because  appellant  bad  failed  to  file  In 
the  probate  court  a  bond  to  cover  the  costs  of 
the  appeal.  The  circuit  court  sustained  the 
motion  and  dismissed  tbe  appeal.  Exceptions 
were  duly  saved,  and  this  appeal  has  been 
prosecuted  from  that  order. 

The  appeal  Involves  tbe  construction  of  Act 
No.  327  of  tbe  Acts  of  1909,  found  at  page 
956.  This  act  was  an  amendment  of  section 
1348  of  Elrby's  Digest  and  the  assumption 
Is  that  It  was  passed  to  core  tbe  deficiency 
of  the  law  pointed  out  In  tbe  opinion  of  this 
court  In  tbe  case  of  Hall  v.  Rutherford,  89 
Ark.  563,  117  S.  W.  648.  In  that  case  it  was 
beld  that  tbe  administrator  was  the  proper 
party  to  represent  tbe  estate  In  tbe  matter  of 
allowing  or  defending  claims  against  It,  and 
the  right  of  f4>peal  from  adverse  orders  In- 
volving tbe  estate  was  beld  to  be  a  right  to 
be  exercised  by  tbe  administrator,  and  was 
denied  persons  interested  In  tbe  estate  who 
had  nut  been  made  parties  to  tbe  record. 


Section  1348  granted  a  year  In  which  to  take 
an  appeal  to  tbe  circuit  court  from  tbe  pro- 
bate court 

Tbe  act  of  1900  above  referred  to  made  no 
change  In  section  1348  of  Kirby's  Digest,  ex- 
cept to  add  tbe  provision  that  any  belr, 
devisee,  legatee,  or  Judgment  creditor  of  tbe 
estate  who  feels  aggrieved  may  at  any  time 
within  six  months  after  tbe  rendition  thereof 
prosecute  an  appeal  to  tbe  circuit  court  from 
any  final  order  or  Judgment  of  tbe  probate 
court  by  fiUng  an  afiSdavlt  and  prayer  for 
appeal  with  tbe  clerk  of  tbe  probate  court, 
together  wltb  a  bond  to  pay  tbe  costs  of  tbe 
appeal.  If  the  Judgment  of  tbe  probate  court 
Is  afl9rmed.  This  amendatory  act  further 
provides  that,  upon  the  filing  of  the  affidavit 
and  bond  for  costs,  tbe  court  shall  make  an 
order  granting  tbe  appeal  at  the  term  at 
which  such  Judgment  or  final  order  was  ren- 
dered, or  at  any  term  within  six  months  there- 
after. And  tbe  act  further  provided  that  any 
sucb  belr,  devisee,  legatee,  or  Judgment  credi- 
tor of  tbe  estate  may  likewise,  upon  ezecot- 
ing  a  bond  for  costs,  prosecute  an  appeal  to 
tbe  Supreme  Court  from  tbe  circuit  court. 

Tbe  court  below  took  tbe  view  that  appel- 
lant, having  been  allowed  a  portion  of  bis  de- 
mand, became  a  Judgment  creditor,  and  could 
appeal  only  by  complying  with  the  amenda- 
tory act,  and  the  appeal  was  dismissed  be- 
cause the  bond  had  not  been  given. 

Tbe  bolder  of  a  demand  or  claim  against 
an  Intestate  bad  tbe  right  of  appeal  from  any 
adverse  order  affecting  sucb  demand  or  claim 
independently  of  tbe  act  of  1909,  and  that  act 
did  not  profess  to  confer  that  right  upon  him 
nor  to  regulate  the  manner  in  wblcfa  be 
should  exercise  that  right.  It  gave  tbe  right 
of  appeal  to  the  persons  named,  who  did  not 
previously  have  it,  and  whose  status  was  fix- 
ed at  tbe  death  of  the  Intestate,  and  who 
were  supposed  to  be  chiefly  Interested  in  tbe 
corpus  of  the  estate.  If  this  act  was  beld  ap- 
plicable to  the  demand  bolder  who  was  seek- 
ing to  probate  bis  claim  or  demand,  then  a 
bond  for  costs  would  be  essential  upon  an 
appeal  from  a  Judgment  allowinig  less  than 
tbe  face  of  tbe  demand,  while  no  bond  for 
costs  would  be  required  If  the  demand  was 
wholly  rejected.  Tbe  same  requirements  are 
provided  for  an  appeal  from  the  circuit  court 
to  tbe  Supreme  Court  as  are  provided  for  an 
appeal  from  the  probate  court  to  the  circuit 
court  But  in  the  prosecution  of  these  ap- 
peals tbe  litigant  wbo  bad  wholly  failed  to 
establish  any  part  of  bis  demand  would  be 
favored  over  the  litigant  who  had  succeeded 
in  part.  Tbe  bond  would  be  essential  In  the 
one  case,  and  not  In  tbe  other.  No  question 
is  Involved  in  this  case  of  tbe  right  of  one 
creditor  wbo  has  probated  bis  demand  to  re- 
sist the  right  of  another  creditor  to  probate 
his.  We  think  tbU  aet  of  1909  sbsuld  be 
construed  to  apply  only  to  those  (dassea 
whose  right  of  appeal  was  created  by  tbe  act, 


^BaFor  other  ca*M  see  same  topic  and  KST-NUUBER  in  all  Key-Numbered  Digests  and  Indeza» 
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and  that  its  requirement  of  a  bond  for  the 
prosecution  of  an  appeal  is  not  to  be  extend- 
ed to  control  the  right  of  appeal  of  those 
persona  whose  right  was  not  created  by  the 
amendatory  act 

The  court  below  erred,  therefore,  In  dis- 
missing appellant's  appeal  for  the  want  of 
a  bond  for  costs,  and  the  Judgment  of  the 
court  below  will  be  reversed,  aud  the  cause 
remanded  for  a  hearing  upon  the  merits  of 
the  case. 


ST.  LOUIS,  I.  M.  &  S.  EX.  CO.  v.  BALDWIN. 

(Na  2.) 
(Supreme  Court  of  Arkansas.     May  24,  1915.) 

1.  Masteb   and    Ssbvant    «s»279— Injubies 
TO  Sebvahi>— Negliqencb  of  Feu,ow  Sebv- 

ANT. 

Evidence  in  an  action  by  a  railroad  laborer 
injured  in  throwing  ties  out  of  a  car  held  to 
warrant  a  verdict  that  ttie  injury  resulted  from 
the  negligence  of  a  fellow  sen-ant. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  973-976,  978-980;  Dec 
Dig.  «=i»279.] 

2.  Damages   «=»132  —  Pebsonai.  Injubiks  — 
Measube. 

An  award  of  $5,000  in  favor  of  a  railroad 
laborer  whose  back  was  injured  so  that  be  be- 
came unable  to  labor  and  the  spinal  cord  was 
affected,  a  loss  of  sexual  power  resulting,  can- 
not be  held  excessive,  where  it  appeared  that 
recovery  was  doubtfal. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  §{  372-385,  396 ;   Dec.  Dig.  <3=>132.J 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  O.  J.  Baldwin  against  the  St 
Looia,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

B.  B.  Kinsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  and  W.  R.  Donham,  of 
Benton,  for  appellant  Hal  Norwood,  of  Llt- 
the  Rock,  for  appellee. 

Mcculloch,  o.  j.  Piaintifr,  o.  j.  Bald- 
win, received  personal  injuries  while  work- 
ing for  the  defendant  railway  company,  and 
this  is  an  action  to  recover  compensation  for 
said  injuries;  It  being  alleged  that  the  same 
resulted  from  negligence  of  one  of  plaintiff's 
fellow  servants.  The  trial  Jury  assessed 
damages  in  the  sum  of  $5,000,  and  the  de- 
fendant appealed.  The  only  ground  set  forth 
here  for  a  reversal  of  the  cause  is  that  there 
is  no  testimony  sufficient  to  sustain  a  finding 
of  negligence  which  would  render  the  defend- 
ant liable,  and  that  the  award  of  damages  is 
excessive. 

[1]  Plalntlflt  and  several  of  his  fellow  serv- 
ants were  engaged  In  unloading  ties  from 
a  box  car  which  was  a  part  of  the  train 
hauling  ties.  They  were  working  under  a 
foreman,  who  halted  the  train  and  spotted 
the  cars  at  the  precise  points  where  they 
were  to  be  unloaded,  and  who  gave  direc- 
tions to  those  who  were  unloading.    The  men 


worked  In  pairs  in  throwing  off  the  ties; 
plaintiir  and  bis  brother  working  together  as 
one  of  the  pairs.  Plaintur  claims  that  it  was 
his  brother  who  committed  the  act  of  negli- 
gence which  caused  his  injury.  The  method 
of  work  was  for  the  two  composing  a  pair 
to  take  hold  of  a  tie  aud  carry  it  to  the  door 
of  the  car,  the  man  holding  the  front  end 
laying  his  end  down,  and  the  other  throwing 
the  tie  out  on  the  ground.  Plaintiff  was  the 
man  in  front  and  he  laid  the  end  of  his  tie 
down,  and  it  was  thrown  out  by  his  brothw 
and  fellow  servant  but  in  throwing  it  out 
the  end  of  the  tie  struck  plaintiff's  leg  and 
knocked  him  out  of  the  car.  Ue  fell  upon 
a  tie  on  the  grcound  and  was  seriously  in- 
jured. 

Plaintiff's  narrative  of  the  occurrence  Is 
briefly  set  forth  In  the  abstract  as  follows: 

"Me  and  my  brother  was  unloading  ties  to- 
gether, and  I  was  corrying  the  front  end  and 
him  the  back  end,  and  we  was  unloading  on  tlie 
inside  side,  and  the  section  foreman  holloed, 
'Hold  the  ties !'  I  stopiied  to  lay  my  end  in  the 
door,  and  he  throwed  his  end  out  and  struck  me 
in  the  back  of  the  legs  there  (indicating),  and 
knocked  me  out  and  I  struck  a  tie  ri^ht  across 
my  back.  When  the  foreman  holloed,  I  had 
just  stooped  over,  and  I  laid  the  tie  don-n,  and 
he  throwed  it  out  When  the  foreman  says, 
'Hold  the  ties,'  he  means  hold  them  until  he 
spots  the  car.  I  put  the  end  down  about  the 
middle  of  the  door,  and  was  standing  right 
against  the  tie.  Ordinarily,  if  nobody  interrupt- 
ed me,  I  didn't  stand  there,  but  went  back  to 
get  another  tie.  1  would  put  down  the  end 
of  the  tie  so  as  to  be  just  on  the  outside  of  the 
door,  and  that  is  the  way  I  did  this  one.  The 
custom  was  for  the  other  fellow  to  finish  un- 
loading and  throwing  it  oat  My  brother  didn't 
throw  that  tie  off  in  the  usual  way.  If  be  had, 
the  tie  wouldn't  have  struck  me.  He  didn't 
push  the  tie  far  enough  out  of  the  door  so  it 
would  pass  me.  When  I  put  my  end  down,  he 
just  throwed  his  end  out  He  was  in  tiehiiid 
me,  and  could  see  me  standing  there.  When 
I  placed  the  end  of  the  tie  about  the  middle  of 
the  door,  he  was  angling  toward  the  other  door, 
probably  six  feet  behind  me.  "tb*  tie  struck 
me  in  the  knees." 

Plaintiff's  brother,  In  his  testimony,  gave 
the  following  account  of  the  incident: 

"Q.  Tell  the  jury  how  your  brother  happened 
to  get  hurt  A.  Well,  he  and  I  were  carrying 
ties  together,  and  be  was  going  in  front  of  me, 
and  I  was  behind,  and  we  was  carrying  ties 
and  throwing  them  out  of  the  door,  and  at  this 
time  the  foreman  holloed,  'Bold !  and  he  let 
Ilia  end  down  in  the  door,  and  everything  waj 
in  a  rush,  and  we  only  lacked  a  few--30  or  35— 
ties  of  being  through  unloading,  and  be  [the 
foreman]  was  rushing  everything,  and  instead 
of  shoving  the  tie  out  as  far  as  I  should  have 
shoved  it  I  threw  it  too  quick  and  knocked 
him  out  of  the  door.  Q.  'ft  by  did  you  tiirow 
it  too  quick?  A.  Well,  from  being  in  a  ru&h, 
and  &om  the  foreman  holloing,  and  being  excit- 
ed, it  was  done  so  quick  I  couldn't  stop  it  and 
didn't  shove  it  as  far  as  I  thought" 

There  was  a  serious  conflict  in  the  testi- 
mony, and  that  adduced  by  the  defendant 
tends  to  show  that  according  to  the  method 
of  the  men's  work  the  injury  resulted  from 
the  ordinary  risks  of  the  service,  or  from 
negligence  of  the  plaintiff  hinwelf  in  failing 
to  get  out  of  the  way  of  the  tie  when  it  was 
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throwii  oot  by  hla  brotber.  We  tblnk,  how- 
ever, that  the  testimony  set  out  above  war- 
ranted the  Jury  In  concluding  that  the  plaln- 
tUF  was  free  from  any  negligence  himself, 
and  that  his  injury  resulted  from  the  negli- 
gence of  his  brother,  who  was  his  fellow 
seryant.  Be  was  not  guilty  of  negligence  in 
failing  to  get  out  of  the  way,  because  he  had 
a  right  to  assume  that  bis  brother  would  fol- 
low tbe  direction  of  the  foreman  and  lay  the 
tie  down,  instead  of  attempting  to  throw  it 
out,  and  the  Jury  might  have  found  from  the 
evidence  that  his  brother  was  guilty  of  neg- 
ligence not  only  in  throwing  the  tie  out  at 
all,  but  in  failing  to  adopt  the  usual  method 
of  first  shoving  the  tlei  far  enough  out  to 
aTold  striking  the  other  man  when  he  threw 
It.  We  are  of  the  opinion,  therefore,  that 
the  verdict  is  sustained  by  legally  sufficient 
evidence. 

[2]  There  is  also  enough  evidence  to  sus- 
tain a  recovery  for  the  anu>unt  awarded  by 
the  Jury,  though  there  is  a  serious  conflict 
in  the  testimony  as  to  the  extent  of  plain- 
tUf's  injury.  Several  physicians  testified  in 
the  case,  and  they  differed  widely  as  to  the 
extent  of  the  injury,  but  there  is  enough  tes- 
timony to  warrant  the  belief  that  plaintiff's 
spine  was  injured,  that  he  had  been  incapac- 
itated from  work  and  confined  to  his  bed, 
and  that  his  recovery  is  doubtful.  The  evi- 
dence tends  to  show  that  there  is  Injury  to 
the  spinal  cord,  and  that  loss  of  sexual  pow- 
er Is  one  of  the  results  of  the  injury.  Con- 
sidering all  the  effects  of  the  injury,  we  can- 
not say  that  the  verdict  is  excessive. 
Jndgment  affirmed. 


KANSAS  CITY  SOUTHERN  RT.  CO.  t. 
UVESAY.     (No.  346.) 

(Snpreme  Court  of  Arkansas.    April  26,  1915.) 

1.  Hasteb  and  Sebvant  <S=>204— Liabiutz 
FOB  I NJUaaEft— Assumption  of  Risk. 

The  defense  of  assumed  risk  is  still  in  ex- 
istence under  the  federal  Employers'  Liability 
Act  April  22,  1908,  c.  149.  35  Stat.  65  (U.  S. 
Comp.  St.  1913,  §§  8657-8665). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  St  544-546;  Dec.  Dig.  <8=» 
204.] 

2.  Mastbb  and   Servant  '8=>210— Liabujtt 
roa,  iNjiTBiEa— Assumption  or  Risk. 

A  railway  fireman  while  on  the  engine 
tank  to  push  a  crane  back  after  taking  water 
stepped  upon  a  bolt  six  or  eight  inches  long, 
and  thereby  sustained  injuries.  It  appeared 
that  there  were  also  on  the  tank  a  piece  of  rub- 
ber hose,  an  iron  bar,  aboat  two  inches  of  cin- 
ders, and  two  lumps  of  coal  wbidi  had  fallen 
over  the  lattice  work  supporting  the  coal.  It 
also  appeared  that  the  engine  had  no  tool  box, 
and  that  on  engines  carrying  no  tool  box  it 
was  customary  and  usual  to  carry  necessary 
equipment  on  the  back  end  of  the  tank  or  ten- 
der. Held,  that  tbe  risk  of  stepping  on  such 
bolt  was  one  of  those  incident  to  the  fireman's 
employment  and  was  assumed  by  him. 

fEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !S  554-556 ;  Dec.  Dig.  «=> 
210.] 


3.  Masteb  and  Sebvant  «=>101,  102  — Lul- 
bility   FOB  Injubies  —   Safe  Place  to 

WOBK. 

It  is  an  employer's  duty  to  exercise  reason- 
able and  ordinary  care  to  furnish  an  employ^ 
a  reasonably  safe  place  in  which  to  perform 
his  duties  while  he  exercises  ordinary  care  in 
the  discharge  of  those  duties,  and  the  employer 
is  not  liable  for  any  injury  resulting  after  he 
has  performed  this  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  jf  135.  171,  174,  178-1S4, 
192;    Dec.  Dig.  <8=>101,  102.] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Polk  County; 
J^.  T.  Cowling,  Judge. 

Action  by  C.  Livesay  against  the  Kansas 
City  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  cause  dismissed. 

Read  &  McDonough,  of  Ft.  Smith,  for  ap- 
pellant Elmer  J.  Lundy,  of  Mena,  for  appel- 
lee. 

SMITH,  3.  Appellee  was  a  fireman,  and 
was  so  employed  on  an  Interstate  train  run- 
ning from  Heavener,  Okl.,  to  points  north  In 
other  states.  It  Is  alleged  and  admitted  that 
he  was  engaged  in  interstate  commerce  at 
the  time  of  his  injury.  He  claims  that  his 
injury,  which  was  a  rupture,  occurred  at  the 
town  of  Sallsaw,  Okl.,  on  November  16,  1913, 
at  about  1:45  a.  m.  The  train  on  which  ap- 
pellee was  employed  was  an  extra  through 
freight.  The  train  left  Heavener  at  6 :40  p. 
m.,  and  stopped  at  Splro  for  orders  and  to 
take  water,  and  Its  next  stop  was  at  Sallsaw 
for  water.  After  reaching  Sallsaw  they  took 
coal,  and  then  backed  the  engine  down  to 
the  tank  to  take  water.  Appellee  testified 
that  It  was  his  duty  to  move  the  water  crane 
Into  place  to  convey  the  water  into  the  tank 
of  the  engine,  and  that  after  taking  water 
he  was  engaged  in  pushing  the  crane  back 
into  position,  when  he  stepped  upon  a  bolt 
lying  upon  the  top  of  the  water  tank,  and 
that  the  bolt  turned  under  his  foot  nnd  caus- 
ed him  to  be  thrown  against  the  edge  of  the 
tank.  He  was  seriously  injured,  and  recover- 
ered  substantial  damages.  The  presence  of 
this  bolt  constitutes  the  negligence  complain- 
ed of. 

Appellant,  in  Its  answer,  denied  that  it 
was  guilty  of  any  negligence,  and  pleaded, 
as  separate  defenses,  negligence  on  the  part 
of  appellee  and  the  assumption  of  risk. 

The  presence  of  the  bolt  upon  the  tank 
was  one  of  the  issues  of  fact  raised  by  the 
evidence;  but  the  verdict  of  the  Jury  is  con- 
clusive of  the  fact  that  the  bolt  was  upon  the 
tank,  and  of  tbe  further  fact  that  appellee 
was  injured  by  stepping  on  it  Appellee  de- 
scribed the  bolt  as  being  six  or  eight  inches 
long  and  about  the  size  of  a  chair  post 

A  number  of  witnesses  testified  concerning 
the  duty  of  appellee  to  have  inspected  his 
engine  before  leaving  the  roundhouse.  The 
evidence  of  the  appellant  is  to  the  effect  that 
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this  duty  wa.8  Imposed  upon  appellee;  but 
he  offered  evidence  that  such  was  not  bla 
duty,  and  that  he  was  under  no  duty  to  make 
any  Inspection  for  defects  of  any  kind.  It 
was  shown,  howeyer,  and  the  proof  appears 
to  be  undisputed,  that  It  was  his  duty  to 
make  a  cursory  examination  of  his  engine; 
and  it  was  also  shown  that  he  was  at  the 
roundhouse  for  an  hour  or  longer  before  the 
departure  of  his  train.  Appellee  testified 
that  his  engine  was  a  coal  burner,  and  had 
been  cut  loose  from  the  train  at  the  time 
of  the  accident,  and  that  he  had  only  the  en- 
gine, tender,  and  tanli,  the  tank  being  a  part 
of  the  tender;  that  there  was  a  manhole 
opening  into  the  tank,  and  that  It  was  nec- 
essary for  him  to  stand  on  the  platform 
around  the  manhole  to  reach  for  the  spout 
of  the  crane  to  let  the  water  In ;  that  there 
was  a  partition  which  cuts  the  coal  off  from 
the  back  end  of  this  platform,  but  there 
were  two  lumps  of  coal,  a '  piece  of  rubber 
hose,  an  iron  bar,  and  about  two  Inches  of 
cinders  on  this  platform,  in  addition  to  the 
bolt  Appellee  carried  an  oil  torch,  which 
threw  a  bright  light,  but  which  was  placed 
by  him  on  the  coal,  and  did  not  light  up 
that  part  of  the  platform  where  the  bolt  was 
lying.  Appellee  testified  that  there  was  a  rim 
four  or  five  inches  high  around  the  platform 
or  flat  part  of  the  tender,  which  was  7  or  8 
feet  square^  or  possibly  larger,  and  that  the 
manhole  was  In  the  center  of  this  platform, 
and  stood  up  some  eight  or  ten  inches  above 
it,  and  there  was  a  lid  over  this  manhole,  and 
the  floor  was  level  between  the  lattice  work 
which  held  in  the  coal  and  the  manhole,  and 
that  the  bolt  was  on  this  level  place.  Appel- 
lee did  not  know  for  what  purpose  the  bolt 
was  used,  and  could  not  say  whether  It  was 
a  bolt  that  might  be  used  around  the  engine 
or  not.  The  evidence  was  undisputed  that 
It  was  necessary  for  engines  to  carry  certain 
equipment,  and  that  tool  boxes  were  provided 
for  engines  of  a  certain  class,  while  other 
engines,  of  the  class  similar  to  the  one  on 
which  appellee  was  employed,  did  not  have 
these  tool  boxes,  and  it  was  customary  to 
carry  the  equipment  on  the  back  end  of  the 
tank  or  tender,  and  that  there  was  no  other 
provision  for  carrying  the  equipment  on  the 
engines  which  had  no  tool  boxes.  Appellee 
was  shown  to  have  been  a  skilled  flreman,  of 
long  experience.  The  evidence  took  a  wide 
range,  dealing  with  the  question  of  the  duty 
to  Inspect,  and  with  that  of  the  contribu- 
tory negligence  of  appellee,  and  elaborate 
instructions  were  given  covering  all  these 
questions,  and  many  exceptions  were  saved 
at  the  trial  and  have  been  discussed  tn  the 
briefs. 

[1,  2]  The  first  question  presented,  and  the 
one  which  we  think  is  decisive  of  this  case, 
Is  that  of  the  assumption  of  risk.  This,  case 
is  governed  by  the  federal  Employers'  Lla- 
blUl7  Act,  bat  the  defense  of  assumed  risk 


is  still  in  existence  under  that  act  Seaboard 
Air  Line  Railroad  v.  Horton,  288  TJ.  S.  492, 
34  Sup.  Ct  635,  58  L.  Ed.  1062.  Appellee 
was  an  experienced  fireman,  and  there  wa.s 
no  breach  of  any  duty  to  warn  him  of  the 
dangers  Incident  to  his  service,  unless  that 
duty  arose  out  at  the  presence  of  the  bolt 
near  the  manhole.  But  the  proof  is  undis- 
puted that  appellee's  engine  carried  no  tool 
box,  and  that  It  was  customary  and  usual 
to  place  on  this  platform  about  the  manhole 
such  articles  as  appellee  says  were  there  at 
the  time  of  his  injury.  Appellee  had  no 
right  to  expect  that  this  space  about  the 
manhole  would  at  all  times  be  k^t  free 
of  obstructions.  He  admits  that  there  were 
two  Iximps  of  coal  in  this  space,  which  foil 
over  the  lattice  work  supporting  the  coal 
after  the  engine  had  taken  coal,  but  before 
It  took  water.  It  was  as  probable  that  he 
would  stumble  over  one  of  these  lumps  of 
coal  as  that  his  foot  would  be  turned  by 
stepping  on  the  bolt  If  the  defense  of  as- 
sumption of  risk  means  anything,  this  ap- 
pears to  be  a  proper  case  to  apply  It  The 
master  is  not  required  to  make  the  servant's 
place  absolutely  safe.  To  Impose  this  duty 
upon  the  master  would  make  him  an  absolute 
Insurer  of  the  servant's  safety.  There  are 
certain  risks  usual  and  ordinarily  incident 
to  the  service  In  which  appellee  was  en;:aged, 
and,  if  the  injury  resulted  from  one  of  these 
risks,  appellant  could  not  be  held  liable. 

[3]  The  measure  of  appellant's  duty  was  to 
exercise  reasonable  and  ordinary  care  to  fur- 
nish appellee  a  reasonably  safe  place  in 
which  to  perform  his  duties,  while  he  him- 
self exercised  ordinary  care  in  the  discharge 
of  those  duties,  and  the  master  is  not  liable 
for  any  Injury  which  results  after  be  has 
performed  this  duty.  But  even  when  this 
duty  has  been  performed  there  remain  cer- 
tain risks  of  injury  which  may  arise  not- 
withstanding the  care  which  has  been  exerds- 
ed  to  avoid  them.  These  risks  are  the  assum- 
ed risks,  and  if  the  servant  is  Injured  as  the 
result  of  one  of  them  he  cannot  recover. 
This  rule  has  been  stated  In  many  cases  in 
our  decisions,  and  Is  well  stated  In  the  case 
of  Graham  v.  Thrall,  95  Ark.  662,  129  S.  W. 
632,  as  follows: 

"By  bis  contract  of  service  be  [the  servant] 
Impliedly  agrees  to  bear  the  risk  of  all  dangcra 
that  are  ordinarily  incident  to  the  emplcmnent, 
and  consequently  he  cannot  recover  tor  in- 
juries whidi  result  to  him  therefrom.  He  thus 
assumes  all  obvious  risks  of  the  work  in  wbich 
be  is  employed,  including  the  risk  of  injury 
from  the  manner  in  which  he  knowingly  sees  and 
observes  that  the  business  is  being  operated 
and  the  work  done." 

Under  the  proof  in  this  case  appellee's  In- 
Jury  resulted  from  one  of  the  risks  Incident 
to  the  employment  in  which  he  was  engaged, 
and  the  judgment  of  the  court  must  therefore 
be  reversed,  and  the  cause  will  be  dismissed. 

EIBBT,  3^  dissents. 
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ST.  liOUIS.  L  B(.  &  S.  BT.  CO.  t.  EBWIN 
et  al.     (No.  5.) 

(Supreme  Court  of  Arkansas.    May  24,  1915.) 

1.  RAII.BOAI18     «=>443— Opebation— iRJTTBisa 
TO  Akimai,b  on  Tbacks. 

In  an  action  for  the  killing  of  stock  by  a 
railroad  train  at  a  crossing,  evidence  held  to 
warrant  the  finding  that  the  train  approad>ed 
the  stock  without  any  effort  being  made  to 
check  ita  si>eed. 

[E!d.  Note.— For  other  cases,  see  Hailroads, 
Cent  Dig.  }{  1608-1620;   Dec.  Dig.  «s>443.] 

2.  Razumads    <— >113  ■  Opkbatiow— Imjt«ii8 
TO  Animals  on  Tbaok. 

In  an  action  for  lulling  of  stock  by  a  pas- 
senger train  at  a  road  crossiiig,  evidence  as  to 
the  imobstrncted  view  of  the  crossing  held  to 
sustain  a  finding  that  the  engineer  and  fireman 
were  not  keeping  a  proper  lookout. 

[E^  Mote.— For  other  cases,  see  Railroads, 
Gent.  Dig.  S{  1608-1620;  Dec.  Dig.  «=>443.] 

AiH>eal  from  Circuit  Court,  Drew  County ; 
H.  W.  Wells,  Judge. 

Action  by  William  E.  Brwln  and  another 
against  the  St  Louis,  Iron  Mountain  ft  Soath- 
em  Railway  Company.  From  a  Judgment  for 
plaJntUEs,  defendant  appeals.    Affirmed. 

E.  B.  Kinsworthy  and  T.  D.  Crawford,  both 
of  Little  Sock,  and  Jas.  C.  Knox,  of  Montlcel- 
lo,  for  appellant  Williamson  &  Williamson, 
of  Montlcello,  for  appellees. 

HART,  J.  On  June  28,  1914,  about  8 
o'clock  in  the  morning,  the  north-bound  pas- 
senger train  of  appellant,  consisting  of  an 
engine  and  five  coaches,  ran  into  a  bunch  of 
12  or  15  head  of  horses  and  mules  at  a  road 
crossing  Just  north  of  Tlllar.  Four  mules 
and  one  mare  belonging  to  appellees  were 
killed.  This  suit  was  brought  to  recover 
damages  therefor.  The  Jury  returned  a  ver- 
dict for  appellees,  and  to  reverse  the  Judg- 
ment appellant  prosecutes  this  appeal. 

It  appears  from  the  record  that  the  rail- 
road was  fenced  at  the  crossing  where  the 
stock  were  killed;  that  the  stock  had  been 
down  in  the  bottoms  and  were  on  their  way 
home;  that  the  tracks  at  the  crossing  tended 
to  show  that  12  or  15  head  of  stock  had  stop- 
ped there  on  the  west  side  of  the  railroad, 
and  the  crossing  looked  like  horses  had  been 
stamping  around  there  all  night  Four  of  the 
animals  were  thrown  over  the  fence,  two  of 
them  on  each  side,  about  150  feet  from  the 
crossing  and  aboat  40  feet  from  the  right  of 
way.  The  mare  was  thrown  up  against  the 
fence,  but  not  over  it  The  crossing  where 
the  stock  was  killed  was  30  or  40  feet  wide. 
The  mare  weighed  about  1,100  pounds. 
Three  of  the  mules  weighed  about  8(X)  pounds 
-each;  the  remaining  mule  about  700  pounds. 
Their  value  was  testified  to  by  the  owners. 

Both  the  engineer  and  the  fireman  testified 
for  appellant  They  said  that  they  whistled 
for  the  crossing,  and  that  the  railroad  track 
curves  to  the  right  Just  before  the  crossing 
is  reached;  that  the  headlight  was  burning 


brightly,  and  that  the  engineer  did  not  dis- 
cover the  animals  on  the  track  until  he  was 
in  200  or  800  feet  of  them;  that  he  was 
keeping  a  lookout,  and  Just  as  soon  as  he  saw 
them  applied  the  brake  in  emergency,  but  was 
unable  to  stop  the  train  before  it  reached 
them.  He  said  that  the  train  never  did  oome 
to  a  full  stop;  that  they  were  going  at  the 
rate  of  between  20  and  30  miles  an  hour, 
and  that  it  would  have  required  650  feet  to 
stop  the  train  after  the  emergency  brake 
was  applied. 

At  the  time  the  accident  happened  the 
fireman  was  down  shoveling  coal,  but  raised 
up  as  soon  as  he  heard  the  stock-alarm  signal 
sounded. 

[1]  It  is  earnestly  insisted  by  counsel  for 
the  api>ellant  that  the  prima  fade  case  of 
negligence  against  appellant  was  overcome  by 
the  testimony  of  the  engineer  and  fireman; 
bat  we  do  not  agree  with  them.  The  evidence 
shows  that  there  were  12  or  16  head  of 
stock  which  had  stepped  at  the  crossing,  and 
their  tracks  showed  that  they  were  resting 
there.  All  except  5  of  them  succeeded  in  get- 
ting off  the  crossing.  These  were  all  pretty 
good  sized  stock.  The  crossing  was  30  or  40 
feet  wide,  and  there  was  a  fence  on  each  side 
of  it  The  testimony  shows  that  two  of  the 
mules  were  thrown  through  the  fence  on  one 
side  and  two  on  thei  other.  The  mare  was 
also  thrown  up  against  the  fence.  Under 
these  circumstances  the  Jury  was  Justified  in 
finding  that  the  train  approached  the  stock 
without  any  effort  being  made  to  check  its 
speed. 

[2]  The  evidence  shows  Ox&t  the  land 
west  of  the  crossing  was  cleared  for  a  con- 
siderable distance,  and  that  there  was  a  field 
there,  that  there  was  timber  to  the  east  of 
the  crosstog,  but  that  for  about  100  yards, 
there  were  but  few  trees.  When  the  situa- 
tion of  the  stock  and  the  surrounding  cir- 
cumstances are  considered,  the  Jury  was  war- 
ranted in  finding  that  the  engineer  and  fire- 
man were  not  keeping  the  proper  lookout,  or 
that  when  they  discovered  the  stock  on  the 
track  at  the  crossing  they  made  no  effort  to 
stop  the  train. 

The  Judgment  will  be  afSrmed. 


THIBAULT  et  aL  ▼.  McH.\NBT  et  al. 

(No.  254.) 

(Supreme  Court  of  Arkansas.    March  22,  1915. 
On  Rehearing,  June  7,  1915.) 

1.  Dbains  «=»e7— Assebsmknts— Spicciai,  As- 

6EB8MBNTB. 

Special  assessments  for  local  improvements 
can  be  justified  only  on  the  ground  of  pecnlinr 
and  special  benefits,  and,  where  they  exceed  the 
benefits,  they  result  in  an  unlawful  taking  of 
the  property  assessed ;  hence  Acts  1913,  p.  534, 
repealing  the  acts  creating  the  Fourche  drainage 
district,  and  providing  for  the  payment  of  claims 
against  the  district  by  assessment  on  the  prop- 
erty therein,  must  be  constmed  as  providing  for 
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the  payment  only  of  claims  not  in  excess  of  the 

benefits. 

^[Ed.  Note.— For  other  cases,  see  Drains,  Cent 

Dig.  H  73,  76,  91 ;   Dee.  Dig.  «=67.] 

2.  Dbains  ®=»67— Assessments— Validitt. 
„>/^  *^  o^*^'  P-  ^^^2,  as  amended  by  Acts 
1909,  p.  804,  creating  the  Fourche  drainage 
district,  and  providing  in  sections  6,  7,  and  8  for 
an  assessment  of  the  land  and  of  benefits  result- 
ing from  the  improvement,  and  for  an  assess- 
ment for  the  work  not  exceeding  a  certain  per- 
centage of  the  increase  in  value  from  the  better- 
ment, was  not  a  legislative  determination  that 
the  benefits  from  the  work  would  exceed  the 
assessment. 

[E)d.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  n  73,  76,  91;    Dec.  Dig.  <8=>67.] 

3.  Drains  «=>49—Distbicts—Action»— Equi- 
table EcTOfPEL. 

Since  Acts  1907,  p.  1112,  amended  by  Acts 
1909,  p.  304,  creating  the  Fourche  drainage  dis- 
trict provided  for  an  estimate  of  the  benefits 
from  the  work  before  contracts  should  be  let 
property  owners  are  not  where  the  commission- 
ers wrongfully  let  contracts  in  advance  of  the 
assessment  of  benefits,  estopped  to  attack  the 
contracts  after  the  work  was  done,  for  they  had 
the  right  to  assume  that  the  law  would  be  fol- 
lowed. 

_rEd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  S  69;    Dec.  Dig.  «=349.] 

4.  Drains  «=»67— Statutes — Constbtiction. 

Acts  1913,  p.  534,  repealing  the  acts  creat- 
ing the  Fourche  drainage  district  and  pro>viding 
for  the  payment  of  claims,  must  be  construed 
only  as  providing  for  the  payment  of  claims  for 
preliminary  work  of  estimate  and  appraisal,  for 
otherwise  the  act  would  be  void,  as  the  expenses 
of  the  work  exceeded  the  benefits. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  a  73,  76,  91 ;    Dec.  Dig.  «=>67.] 

5.  Drains  4=»67  —  Absessuents  —  Impbovc- 

KBNTS. 

The  I^egislatore  may,  on  repealing  the  lavre 
creating  a  drainage  district,  validate  assessments 
for  expenses  for  necessary  preliminary  work. 

^(''•^.•.'^°f*-~^0''  other  cases,  see  TJraina.  Cent 
Dig.  {§  73,  76.  91;    Dec  Di^.  «=»67.1 
Hart  and  Smith,  JJ.,  dissenting. 

On  Motion  for  Rehearing. 

6.  Dbain£  ®=»20— Actions— Pleading. 

In  a  proceeding  to  establish  claims  against 
a  dissolved  drainage  district  where  property 
owners  intervened,  alleging  that  the  assessment 
to  pay  the  claims  was  unjust  and  confiscatory, 
the  issue  whether  the  assessment  for  the  work 
exceeded  the  benefits  was  raised. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Dec. 
Dig.  <S=>20.] 

7.  Drains  ®=»20— Proceedings— Pleading. 

In  a  proceeding  to  establish  claims  against 
a  dissolved  drainage  district,  the  mere  presenta- 
tion of  the  claims  raises  the  issne  as  to  whether 
the  assessments  exceeded  the  benefits. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  €=920.] 

8.  Drains  «s»20  —  Pbocebdings  —  Asssss- 

MENTS. 

Where  a  proceeding  to  establish  claims 
against  a  dissolved  drainage  district  was  united 
with  proceedings  whereby  property  owners  at- 
tacked assessments,  and  all  of  the  evidence  was 
heard  together,  evidence  that  the  assessments 
exceeded  the  benefits  should  be  considered  in  the 
proceeding  to  establish  the  claims. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  «=>20.] 


9.  Drains  «=>20— Districts— FbocEEDmos  to 
Establish  Olaims— Burden  of  Pboop. 

Those  seeking  to  establish  claims  against  a 
dissolved  drainage  district  have  the  burden  of 
proving  their  claims  valid  under  the  act  provid- 
ing for  allowance. 

[Ed.  Note.— Fbr  other  cases,  see  Drains.  De& 
Dig.  ®=920.] 

10.  Constitutional  Law  <3=>290  —  Drains 
^=67  —  Construction  —  Presumptions  — 
Due  Process. 

_„^  It  cannot  be  presumed  that  Acts  1913,  p. 
534,  repealing  the  acts  creating  the  Fourche 
drainage  district,  and  providing  for  the  allow- 
ance of  claims  against  it  was  a  legislative  as- 
sessment of  benefits  to  exceed  the  cost  of  the  im- 
provement, as  contemplated  by  the  repealed  acts, 
for,  if  the  Legislature  had  so  determined,  then 
ite  act  in  aboliding  the  district  and  burdening 
the  property  owners  with  preliminary  exi>en8es 
would  be  unconstitutional,  depriving  them  of 
their  property  without  due  process  of  law,  con- 
trary to  Const,  art  2,  g  21. 

[Ed.  Note.— For  other  cases,  see  Coostitution- 
al  Law.  Cent  Dig.  §8  871-875;  Dea  Dig.  «=> 
290;  Drnins,  Cent  Dig.  H  73.  76,  91;  Dec 
Dig.  «=»67.] 

Appeal  from  Palaskl  Chancery  Court; 
John  E.  Martlneau,  Chancellor. 

Action  by  J.  K.  Ttiibanlt  and  others 
against  E.  L  McHaney,  as  receiver,  and  oth- 
ers. In  whi<±  the  Fourche  Levee  District  and 
others  intervened.  Prom  a  Judgment  estab- 
lishing the  claims,  the  interveners  appeal. 
Reversed  and  remanded,  with  directions. 

The  Fourche  drainage  district  was  creat- 
ed by  special  act  of  the  Legislature  approv- 
ed May  28,  1907  (Act  No.  420,  Acts  1907,  p. 
1112). 

The  above  act  was  amended  by  an  act  ap- 
proved April  6,  1909  (Acts  of  1909,  p.  304). 
Both  the  original  act  and  the  amendatory 
act  were  expressly  repealed  by  Act  No.  127, 
approved  March  3,  1913  (Acts  1013,  p.  634). 
The  first  section  of  Act  No.  127,  Acts  of  1913, 
contains  the  repealing  clause.  The  second 
section  is  as  follows: 

"Jurisdiction  is  hereby  conferred  on  the  Pn- 
laski  chancery  court  to  wind  up  the  affairs  of 
said  district,  and  to  that  end  all  persons  having 
claims  against  the  district  are  required  to  pre- 
sent the  same  to  said  court  for  adjudication 
within  three  months  after  the  passage  of  this 
act.  Said  court  shall  adjudicate  said  claimi 
and  shall  appoint  its  receiver  to  collect  npon  the 
assessment  of  benefits  heretofore  made  a  sum 
sufficient  to  pay  all  claims  found  to  be  due,  the 
tax  necessary  for  the  payment  thereof  to  be  di- 
vided into  five  installments  as  near  equal  as  pos- 
sible." 

The  board  of  directors  of  the  Fourdie 
drainage  district  filed  a  petition  in  the  chan- 
cery court  setting  up  that: 

"The  district  has  made  all  the  plans  necessary 
for  the  public  improvement  contemplated  by  the 
act  of  its  creation,  has  done  a  very  considerable 
amount  of  work,  has  made  numerous  contracta, 
and  has  incurred  a  large  amount  of  indebted- 


They  prayed  the  chancery  court  to  assume 
jurisdiction  under  the  repealing  act,  and  to 
appoint  a  receiver,  and  to  proceed  to  wind  up 
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the  affairs  of  the  district  in  accordance  with 
the  provisions  of  that  act  The  court  as- 
snmed  jurisdiction,  appointed  B.  L.  McHaney 
as  receiver,  and  made  an  order  requiring  the 
parties  having  claims  against  the  district 
to  file  same  with  the  clerk  of  the  chancery 
court  within  three  months  after  March  S, 
1913. 

Claims  were  presented  by  various  parties 
amounting  In  the  aggregate  to  over  $100,000. 
Certain    property    owners    in    the    district, 
whose  lands  had  been  assessed,  attacked  the 
claims  on  the  ground  that  they  were  not  in- 
corred  as  "preliminary  and  initial  steps"  for 
the  purpose  of  determining  the  feasibility  of 
the  improvement   contemplated   by   the  im- 
provement district,  but  were  for  permanent 
work  done  under  contracts,  which  were  made 
by  the  board  of  directors  of  the  drainage  dis- 
trict without  authority.     Among  the  claims 
presented  were  those  of  yarious  trust  compa- 
nies, for  money  advanced  the  district  to  pay 
for  the  permanent  work  that  was  done  under 
these  contracts,  which  the  property  owners 
alleged  the  directors  had  no  authority  to  bor- 
row.   The  property  owners  alleged  that  these 
trust  companies  knew,  at  the  time  that  they 
loaned  the  money  to  the  district,  that  the 
money  was  to  be  used  for  the  purpose  of  imy- 
ing  debts  that  had  been  incurred  by  the  dis- 
trict without  authority.     They  alleged  that 
the  w<Mrk  done  resulted  in  no  benefit  to  thqir 
lands,  and,  to  compel  the  property  owners  in 
the  district  to  pay  the  debts  thus  incurred  by 
the  directors,  would  be  depriving  them  of 
their  property  without  due  process  of  law, 
in  violation  of  the  state  and  federal  Consti- 
tutions.   Beeponses  were  filed  to  the  inter- 
vention of  the  property  owners  denying  Its 
allegations  and  alleging  that  the  contractors 
bad  full  authority  to  proceed  to  make  the 
contracts  as  they  did  and  to  borrow  the  mon- 
ey from  the  trust  companies,  and  that  the 
iqoney  was  advanced  by  these  companies  "for 
the    legitimate    purposes    of    the    district"; 
"that  the  money  was  loaned  to  enable  the  di- 
rectors of  the  district  to  pay  contractors  and 
others  to  whom  the  district  was  Justly  indebt- 
ed."    The  allegation  of  the  complaint  that 
the  lands  of  the  interveners  received  no  bene- 
fit from  the  expenditures  was  denied. 

The  court,  after  hearing  the  testimony,  al- 
lowed the  claims  of  the  appellees,  amounting 
In  the  aggregate  to  over  $100,000. 

The  Fourche  levee  district,  which  we  will 
hereafter  designate  "levee  district,"  was  or- 
ganized by  Act  No.  183  (Special  Acts  1911,  p. 
479).  The  lands  In  the  levee  district  had  al- 
ready been  embraced  in  the  drainage  district 
Tbe  court  foxind  that  the  contractors  of  the 
levee  district  arranged  with  the  contractors 
ot  the  drainage  district  to  build  the  levees 
needed  by  the  levee  district;  that  these  lev- 
ees vreie  built  by  the  drainage  district,  and 
tbat  the  lands  in  the  levee  district  were  ben- 
efited by  this  work. 

The  court  directed  its  master,  who  was 
also  the  reoeirer  of  the  drainage  district,  to 


determine  the  exact  cost  of  the  levee,  and 

"indicate  upon  the  assessment  rolls  of  the 
drainage  district  the  land  located  in  the 
levee  district  and  extend  against  said  lands 
such  sums  out  of  the  benefit  already  assessed 
as  would  raise  a  sum  sufficient  to  pay  the 
cost  of  the  levee;  that,  after  deducting  the 
cost  of  the  levee  from  the  total  indebtedness 
of  the  drainage  district,  the  receiver  should 
extend  opposite  each  tract  in  the  drainage 
district  a  pro  rata  of  the  assessments  already 
made,  sufficient  to  pay  the  balance  of  the 
indebtedness  found  due  by  the  drainage  dis- 
trict, as  indicated  in  its  decree." 

The  levee  district  set  up  that  the  improve- 
ments made  by  the  drainage  district  were 
without  the  consent  of  the  property  owners 
in  the  levee  district,  and  were  of  no  benefit 
unless  other  and  different  improvements  were 
made,  which  would  have  to  be  made  by  the 
levee  district  at  a  great  expense  before  any 
benefit  could  be  realized. 

The  master  reported  that  the  drainage  dis- 
trict built  certain  levees,  which  he  described, 
that  cost  the  drainage  district  $53,706.64,  and 
which  he  reported  should  be  borne  by  the 
drainage  district  as  a  whole.  He  reported' 
$35,000  as  the  sum  which,  "in  equity  and 
Justice,  should  be  borne  by  the  property  ben- 
efited by  said  levee,  which  is  all  the  proper- 
ty within  the  limits  of  the  Fourche  levee  dis- 
trict" 

The  Fourche  levee  district  filed  exceptions 
to  the  report  of  the  master.  These  excep- 
tions set  forth  that  all  the  lands  in  the  drain- 
age district  had  been  assessed  on  the  basis 
that  the  improvemients  made  would  benefit 
all  the  lands  in  proportion  to  the  amounts 
assessed  against  these  lands;  that  the  mas- 
ter erred  tn  changing  the  assessments  so  as 
to  place  against  the  lands  in  the  levee  dis- 
trict a  greater  amount  than  was  intended  by 
the  assessors,  and  was  contrary  to  the  act  of 
March  3,  1913,  dissolving  the  drainage  dis- 
trict. The  exceptions  further  specified  that 
the  master  erred  In  certain  designated 
amounts  allowed  against  the  levee  district  as 
its  proportion  of  the  expenses  incurred,  and 
in  not  allowing  credits  for  mtmey  expended 
by  the  levee  district  which  should  be  charg- 
ed to  the  drainage  district 

The  court  overruled  the  exceptions  of  the 
levee  district  The  court  entered  a  supple- 
mentary decree  reciting  the  filing  of  the  as- 
sessment rolls,  describing  the  property  upon 
which  the  taxes  were  to  be  assessed,  and 
showing  the  assessment  against  each  piece 
of  property,  and  confirming  these  assess- 
ments, and  directing  the  receiver  to  collect 
these  assessments  as  follows: 

"Ten  per  cent  of  the  benefits  as  assessed  by 
the  board  of  assessors  of  the  Fourche  drainai^e 
district  on  all  property  situated  in  the  Fourche 
drainage  district  except  the  property  situated  in 
the  Fourche  levee  district  and  upon  all  property 
situated  in  Fourche  levee  district  an  asseusmcnt 
of  10  per  cent  on  the  benefits  assessed  by  the 
board  of  assessors  of  the  Fourche  drainage  dis- 
trict for  the  common  purpose  of  paying  the 
debts  and  expenses,  and  20  per  cent  additional 
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on  the  same  by  reason  of  the  special  benefits 
aridnir  horn  the  building  of  the  levee,  paid  for 
out  of  funds  borrowed  by  the  directors  of  the 
Fourche  drainage  district." 

The  court  decreed  that  the  assessments 
should  be  paid  in  fire  Installuienta,  or  great- 
er sums,  at  the  option  of  taxpayers,  and  fix- 
ed a  time  for  the  payment  of  the  first  In- 
stallment of  assessment,  and  declared  the 
same  a  Hen  on  the  real  estate  from  the  time 
of  the  decree,  directed  the  receiver  to  give 
notice  annually  of  the  time  of  the  payment 
of  assessments,  and  appointed  a  collector  to 
collect  these  assessments.  The  court  retain- 
ed c(mtrol  of  the  cause  for  such  further  or- 
ders and  decrees  as  might  be  necessary. 

The  Fourche  levee  district  and  W.  C.  Rat- 
cllffe,  for  themselves  and  others  owning  land 
In  the  levee  district,  filed  protests  against  the 
levy  of  taxes  against  the  lands,  setting  up, 
among  other  things,  "that  the  receiver  bad 
placed  a  levy  of  10  per  cent  on  all  lands 
outside  of  the  levee  district,  and  had  arbi- 
trarily placed  a  levy  of  30  per  cent  on  all 
land  In  the  levee  district  contrary  to  the 
act  of  March  3,  1013,  which  contemplates  a 
uniform  percentage  upon  the  assessment  of 
benefits  heretofore  made";  that  the  assess- 
ment was  "unjust  confiscatory,  and  discrim- 
inatory and  would  result  in  the  destruction 
of  the  rights  of  property  without  benefit  and 
without  compensation  contrary  to  the  provi- 
sions of  the  Constitutions  of  Arkansas  and 
of  the  United  Statea"  , 

Other  exceptions  were  filed  by  one  of  the 
property  owners,  setting  forth  that  the  as- 
sessment exceeded  the  worth  of  the  property 
and  benefits  derived  from  the  improvement 
contemplated;  that  the  assessors  placed  a 
nominal  i^ssessment  of  benefits  on  property 
in  the  city,  and  an  excessive  assessment  up- 
on property  beyond  the  dty  limits  and  upon 
nnplotted  lands  within  the  dty,  making  same 
unjust  and  discriminatory. 

These  protests  were  overruled,  and,  from 
the  final  decree  entered,  this  appeal  has  been 
duly  prosecuted.  Such  other  facts  as  are 
necessary  will  be  stated  in  the  opinion. 

Ratdlffe  &  Ratdltfe,  of  Little  Ro(^,  for  ap- 
pellants. J.  W.  Blackwood,  of  Little  Bock, 
for  appellees. 

WOOD,  J.  (affter  stating  the  facts  as  above). 
[1-9]  1.  The  first  question  is  whether  or  not 
the  chancery  court  under  the  act  could  al- 
low claims  arising  under  contracts  made  with 
the  directors  of  the  drainage  district  for 
work  done  of  a  permanent  nature,  as  con- 
templated by  the  Improvement  district  in  ad- 
vance of  an  assessment  of  benefits. 

In  Klrst  V.  Street  Improvement  District 
No.  laO,  86  Ark.  1-8,  109  S.  W.  526,  528.  we 
said: 

"Special  assessments  for  local  improvements 
find  their  only  justification  in  the  peculiar  and 
apedal  benefits  which  sudi  improvements  be- 
stow upon  the  particular  property  assessed. 
AJiy  exaction  in  excess  of  the  spedal  benefits  is, 
to  the  extent  of  such  excess,  talcing  of  property 
without  compensation." 


See,  also,  Cauffman  v.  St  Frauds  Drainage 
District  83  Ark.  M,  103  S.  W.  170,  13  Ann. 
Gas.  25;  St  !•.  S.  W.  Ry.  Co.  v.  Board  of 
Directors,  etc.,  81  Ark.  662,  00  8.  W.  843. 
See,  also,  Cribbs  v.  Benedict  64  Ark.  555-681. 
44  S.  W.  707;  Alexander  v.  Levee  District 
07  Ark,  322,  134  S.  W.  618 ;  Board  of  Di- 
rectors V.  Dunbar,  107  Ark.  285-290,  155  & 
W.  96. 

In  the  recent  case  of  Cherry  v.  Bowman, 
106  Ark.  39,  152  S.  W.  133,  the  board  of  di- 
rectors of  an  Improvement  district  in  a  dty 
entered  into  a  contract  for  the  work  to  be 
done,  contemplated  by  the  improvement  dis- 
trict before  there  was  an  assessment  of  the 
benefits.  It  was  sought  In  that  case  to  re- 
strain the  board  from  proceeding  lo  carry 
out  the  terms  of  the  contract  In  that  case 
we  held  that  there  was  no  inhlbiti(»i  against 
letting  the  contract  for  the  Improvemoit  be- 
fore the  assessmotts  had  been  made.  The 
basis  of  the  refusal  to  grant  the  injunction 
prayed  was  expressed  as  follows: 

"There  is  no  showing  or  contention  tliat  the 
contractor  is  about  to  proceed  •  •  •  with 
the  execution  of  his  contract  before  those  mat- 
ters herein  mentioned  are  determined,  and  which 
must  be  determined  before  his  ocmtract  becomes 
binding  on  the  district" 

One  of  the  matters  mentioned  as  being 
necessary  to  determine  before  the  contract 
became  binding  on  the  district  was  "that  the 
cost  shall  not  exceed  the  benefits." 

The  statute  creating  the  Fourdie  draln- 
agge  district  provides  that  the  assessment 
books  prepared  by  the  assessors  shall  "show 
the  value  of  the  lands  without  the  improve- 
ments contemplated  by  the  act  and  the  es- 
timated increased  value  by  reason  of  such 
Improvements."  The  law,  therefore,  creating 
the  drainage  district  put  into  any  contract 
which  Its  directors  might  make  for  the  im- 
provements contemplated  by  the  act  the 
provision  that  there  should  be  an  assessment 
of  benefits  before  any  contract  can  be  entered 
into  that  would  be  binding  on  the  district  or 
the  land  of  the  property  owners  induded 
therein.  Cherry  v.  Bowman,  supra,  is  au- 
thority for  holding  that,  while  a  tentative 
contract  might  be  entered  into  for  the  im- 
provement contemplated  in  advance  of  the 
assessment  of  benefits,  yet  such  contract 
could  not  be  performed  or  consummated  by 
doing  of  the  work  contemplated,  and  would 
not  be  operative  and  binding  on  the  district 
or  the  lands  Included  therein,  until  there  had 
been  an  assessment  of  benefits. 

In  Fellows  V.  McHaney,  168  S.  \y.  1099, 
speaking  of  the  act  of  1913  repealing  the  act 
creating  the  drainage  district,  we  said: 

"By  this  act  of  1913  the  Legislature  ascertak- 
ed  and  declared  that  the  assessment  previously 
made  was  a  proper  one,  and  validated  it  and  its 
action  in  so  doing  is  beyond  judidal  review,  in 
the  absence  of  a  showing  that  the  assessment  so 
validated  was  arbitraruy  made,  regardless  of 
benefit,  or  a  showing  that  no  benefit  could  possi- 
b^  accrue  from  the  improvement  sought  to  be 
made  to  the  property  sought  to  be  taxed." 

In  that  case  there  were  no  allegatians 
that  the  "lands  would  not  have  been  benefited 
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at  all  by  tbe  Improyements" ;  the  contention 
simply  being  that  "the  assessment  validated 
by  tbe  Legislature  is  nneqnel  and  unjust" 
But  In  the  case  at  bar  it  was  alleged  and 
proved  that  the  cost  of  the  improvement  con- 
templated by  the  district  would  exceed  the 
value  of  the  benefits  returned  by  the  board  of 
assessors  as  finally  equalized  under  the  act 
of  such  a  board  sitting  as  board  of  equaliza- 
tion. 

The  amount  Cor  which  the  act  creating  the 
district  authorized  a  bond  issue  was  $150,000. 
Tbe  directors,  soon  after  the  creation  of  the 
district.  Issued  a  statement  in  the  form  of  a 
letter  to  tbe  landowners,  in  which  they  set 
fortb  that  the  engineers  estimated  that  the 
work  could  be  done  for  $160,000,  and  It  was 
estimated  that  tbe  total  cost  to  the  property 
owners  would  be  about  1  per  cent  of  ttie  as- 
sessed value.  The  above  letter  was  circulat- 
ed before  the  board  had  final  plans  drawn 
for  tbe  work.  Tbe  work  under  these  final 
plans  was  estimated  to  cost  over  $1,500,000. 
Tbe  board  entered  into  contracts  amounting 
to  $1,000,000,  and  work  Iiad  been  done  and 
debts  created  tinder  these  contracts  to  tlie 
amount  of  over  $100,000  before  tlie  assess- 
ment of  benefits  contemplated  by  the  act  was 
completed,  which  occurred  January  22,  1013. 
This  final  assessment  of  the  total  benefits, 
according  to  the  testimony  of  the  aasessors 
wbicb  is  not  challenged  or  controverted, 
showed  that  the  benefits  would  be  less  than 
the  estimated  cost  of  the  work  to  be  done. 
The  estimated  cost  of  the  work  to  be  done 
did  not  include  Interest  on  the  bonds  which 
the  statute  provides  shall  run  from  10  to  20 
years,  nor  did  it  include  the  cost  o£  main- 
tenance. 

Such  were  the  afl'airs  of  the  district  when 
the  Legislature  passed  the  repealing  act  val- 
idating the  assessment  But  this  act  could 
not  and  did  not  validate  the  unauthorized 
contracts  into  which  the  board  had  entered 
and  the  claims  for  amounts  which  had  ac- 
crued under  these  contracts.  But,  as  we  have 
seen  in  the  case  at  bar,  it  Is  alleged,  and  the 
uncontrorerted  proof  shows,  tliat  the  esti- 
mated cost  of  the  improvement  contemplated 
^ceeded  the  benefits.  Such  being  the  case, 
the  Legislature  Itself  bad  no  power  to  au- 
thorize the  chancery  court  to  allow  claims 
for  permanent  work  done  under  contracts 
with  tbe  board  of  directors  of  the  drainage 
district  To  subject  the  lands  of  the  drain- 
age district  to  tbe  payment  of  such  claims 
would  be  taking  of  private  property  for 
public  use  without  compensation.  Where  tbe 
uncontroverted  facts  show,  as  they  do  here, 
that  the  estimated  cost  at  the  improvement 
contemplated  exceeds  the  benefits  to  be  de- 
rived therefrom,  an  act  of  the  Legislature 
validating  an  assessment  for  such  improve- 
ment would  be  arbitrary  and  unconstitution- 
al. Peay  v.  City  of  Little  Rock,  32  Ark.  81- 
39;  Coffman  v.  St  Francis  Drainage  District, 
83  Ark.  54,  108  S.  W.  179,  13  Ann.  Cas.  25; 
Elrst  V.  Street  Improvement  Distiict.  86  Ark. 
■W7S.W.-66 


1,  109  S.  W.  626.  The  contracts  made  for 
permanent  work  to  be  done  in  advance  of  the 
assessment  of  b^iefits  and  the  claims  arising 
thereunder  for  work  done  were  premature 
and  void,  and  under  tbe  facts  of  this  record 
are  not  binding  upon  the  lands  of  the  drain- 
age district  The  landowners  of  the  improve- 
ment district  were  not  estopped  from  set- 
ting up  the  invalidity  of  the  contracts  made 
with  the  board  of  directors  for  permanent 
work.  The  districts  were  created  by  acts  of 
the  Legislature,  and  the  duties  of  its  direc- 
tors were  defined.  The  act  creating  the  dis- 
trict as  amended,  provided  for  tbe  improve- 
ment contemplated  to  be  made  without  the 
consent  of  the  owners  of  proi)erty  in  the 
district;  and  the  proceedings  under  the 
statute  were  therefore  in  iuvltum,  so  far  as 
the  property  owners  were  concerned.  The 
property  owners  were  not  called  upon  to 
protest  against'  the  making  of  the  proposed 
improvement  for  they  had  a  right  to  as- 
sume that  tbe  board  of  directors  would  com- 
ply with  the  Constitution  and  statute,  and 
not  provide  for  an  improvement,  the  cost 
of  which  would  exceed  the  actual  benefit  to 
their  property;  and,  until  the  assessment  of 
benefits  had  been  made,  they  could  not  know 
that  the  cost  of  the  Improvements  would  ex- 
ceed tbe  benefits.  In  entering  upon  con- 
tracts for  permanent  work  and  having  the 
same  executed  in  advance  of  an  assessment  of 
benefits,  the  directors  were  usurping  func- 
tions foreign  to  their  powers  under  the  Stat- 
ute creating  the  improvement  district 

In  Newport  v.  Railway  Co.,  58  Ark.  276r 
24  S.  W.  429,  It  Is  said: 

"The  doctrine  of  equitable  estoppel  has  o» 
place  in  a  case  where  usurped  powers  have  been 
exercised  by  municipal  officers. 

And  in  WatkiuB  v.  Griffith,  69  Ark.  344-361, 
27  S.  W.  234,  239,  tbe  court  quotes  the  above,. 
and  also  from  Mulligan  v.  Smith,  59  Cal.  243, 
as  follows: 

"It  was  the  duty  of  those  who  were  author- 
ized to  exercise  powers  which  might  bind  the 
real  property  of  defendant  to  see  that  the  pro- 
Tisions  of  the  statute  under  which  they  acted 
were  complied  with." 

in  the  recent  case  of  Cherry  v.  Bowman, 
supra,  we  again  recognize  tbe  doctrine  that 
there  can  be  no  estoppel  in  the  contractor's 
favor  if  the  subsequent  proceedings  in  the 
creation  of  an  Improvement  district  fall  to 
warrant  the  action  previously  taken.  Here, 
as  we  have  seep,  tbe  proceedings  of  tbe  di- 
rectors in  having  the  permanent  work  done 
in  advance  of  the  assessment  aC  benefits  were 
wholly  unauthorized. 

[4]  2.  To  sustain  the  act  of  tbe  Legislature, 
we  must  presume  that  the  word  "claims," 
as  used,  was  intended  to  mean  only  such 
claims  as  were  valid  under  the  law  creating 
tbe  drainage  district-  No  others  will  be  bind- 
ing on  the  owners  of  real  property  in  the  dis- 
trict   What  claims  were  valid? 

In  the  recent  case  of  Board  of  Directors  t. 
Dunbar,  supra,  we  held  that,  where  an  Im- 
provement district  is  dissolved  or  dlsmember- 
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ed,  "the  Legislature  may,  In  order  to  prorlde 
for  payment  of  expenses  Incurred  In  initiat- 
ing or  forwarding  the  improvement,  author- 
ize assessments  based  on  the  benefits  which 
were  anticipated."  And  In  Davis  v.  Chicot 
County  Drainage  District  and  Others,  112 
Ark.  357,  166  S.  W.  170,  where  an  improve- 
ment district  was  dissolved,  we  said: 

"The  right  ot  the  Legislature  to  apportion  the 
preliminary  expense  oi  a  dismembered  improve- 
ment  district  in  proportion  to  the  anticipated  or 
prospective  benefits  is  asserted  in  the  case  of 
Board  of  Directors  v.  Dunbar,  supra." 

According  to  these  cases,  where  a  local  Im- 
provement district  has  been  created  for  the 
purpose  of  benefiting  the  real  property  in- 
cluded therein,  It  Is  in  the  power  of  the  Leg- 
islature, if  It  abolishes  such  district,  to  pro- 
vide for  the  preliminary  expenses;  that  Is, 
those  expenses  that  have  been  Incurred  In  the 
formation  of  the  district,  aqd  In  all  such 
proceedings  as  were  necessary,  and  as  were 
had,  in  determining  the  feasibility  of  the  im- 
provement contemplated.  Anticipated  bene- 
fits, though  never  realized,  will  justify  an  al- 
lowance for  the  preliminary  expenses  incur- 
red in  determining  whether  the  contemplated 
Improvement  can  be  made  at  a  cost  not  to 
exceed  the  benefit  finally  assessed.  Under 
the  terms  "preliminary  expenses"  would  be 
Included  the  cost  Incurred  in  litigation  to 
determine  whether  or  not  the  act  creating  the 
district  was  valid,  and  attorneys'  fees  as 
counsel  to  the  board  in  the  preliminary  work 
of  organization,  etc.,  such  Costs  as  expenses 
for  maps,  plats,  surveys  of  land,  and  for  en- 
gineering expenses  in  preparing  the  plans 
and  specifications.  In  other  words,  all  ex- 
penses incident  to  the  investigation  by  which 
It  Is  sought  to  determine  whether  the  value 
of  the  benefits  to  the  lands  by  the  improve- 
ment contemplated  would  exceed  the  cost  of 
such  Improvement  and  thereby  warrant  Its 
completion. 

It  follows  that  the  act  under  review  should 
be  construed  as  intending  to  provide  for  the 
payment,  out  of  the  assessment  returned  on 
the  lands  In  the  district,  of  the  preliminary 
expenses  incurred  in  the  creation  of  the 
drainage  district  and  In  ascertaining  the 
feasibility  of  the  proposed  improvement  As 
thus  construed,  it  is  a  valid  act. 

[5]  3.  The  assessed  value  of  the  anticipat- 
ed benefits,  which  the  Legislature  has  vali- 
dated for  the  purpose  of  paying  the  prelimi- 
nary expenses  incurred,  forms  the  basis  up- 
on which  the  special  tax  must  be  levied  to 
pay  these  expenses.  The  Fourche  drainage 
district  was  one  entire  project,  which  includ- 
ed. In  order  to  carry  out  the  improvement 
contemplated,  the  building  of  levees  and  the 
digging  of  canals,  ditches,  etc.  The  prelimi- 
nary expenses  incurred  were  In  determining 
the  feasibility  of  the  entire  scheme,  consider- 
ing all  the  work  that  was  necessary  to  be 
done  In  order  to  consummate  it  To  meet 
the  constitutional  requirement  of  equality 
and  uniformity,  these  preliminary  expenses 
must  bear  equally  upon  all  lands  included  in 


the  drainage  district  in  proportion  to  the 
value  of  the  anticipated  benefits  assessed 
against  these  lands.  Shlbley  v.  Ft  Smith  & 
Van  Buren  District,  96  Ark.  417,  132  S.  W, 
444.  For  the  purposes  of  the  assessment  of 
the  value  of  anticipated  benefits  and  the  levy 
of  the  tax  based  on  such  assessment  to  pay 
preliminary  expenses,  all  of  the  lands  In- 
cluded In  the  drainage  district  embracing  the 
lands  In  the  levee  district  must  be  regarded 
as  similarly  situated.  The  assessment  was 
made  upon  the  lands  included  in  the  levee 
district,  not  for  the  purpose  of  ascertaining 
the  feasibility  of  building  levees  in  that  dis- 
trict. Independent  of  the  Improvement  con- 
templated by  the  drainage  district,  but  the 
assessment  was  made  upon  these  lands  be- 
cause they  were  Included  In,  and  were  a  part 
of,  the  drainage  district,  and  the  building  of 
the  levees  was  an  essential  part  of  the  im- 
provement contemplated  by  the  creation  of 
the  drainage  district 

So  far  as  the  scheme  of  the  Fourche  drain- 
age district  is  concerned,  the  lands  in  the 
levee  district  were  also  included  within  the 
drainage  district  and  stood  in  the  same  rela- 
tion to  the  drainage  district  as  all  the  other 
lands  embraced  In  the  drainage  district  The 
lands  were  assessed  for  the  Improvement  con- 
templated by  the  drainage  district  consider- 
ed as  a  completed  project,  and  the  assess- 
ment was  made  because  they  were  the  lands 
of  the  drainage  district  and  without  refer- 
ence to  their  being  also  Included  In  a  sepa- 
rate levee  district  The  expenses  incurred 
were  Incident  to  the  determination  of  the 
feasibility  of  the  project  contemplated  by  the 
drainage  district,  and  not  for  any  purpose 
connected  with  the  creation  of  the  levee  dis- 
trict considered  separate  and  apart  from  the 
drainage  district 

No  authority  can  l>e  found  in  the  act 
abolishing  the  drainage  district  for  the  levy 
oC  an  extra  assessment  ot  20  per  cent  upon 
the  lands  included  in  that  portion  of  the 
drainage  district  known  as  the  Fourche  levee 
district  The  levy  of  the  special  tax  must  be 
in  the  same  proportion  according  to  the  value 
of  the  assessed  benefits  upon  all  the  lands 
Included  in  the  drainage  district  without  re- 
gard to  the  fact  of  their  being  also  Included 
within  the  levee  district  The  levy  of  this 
extra  assessment  is  in  conflict  with  the  provi- 
sions of  our  Constitution  and  statutes  requi^ 
Ing  uniformity  and  equality  In  taxation.  To 
validate  this  extra  assessment  on  that  po^ 
tion  of  the  lands  in  the  drainage  district  In- 
cluded within  the  levee  district  would  be 
tantamount  to  exempting  the  lands  in  the 
drainage  district  outside  of  the  territory  em- 
braced in  the  levee  district  of  their  just  and 
equal  proportion  of  the  tax,  and  requiring 
the  particular  lands  in  the  levee  district  to 
bear  an  unequal  burden.  This  cannot  be 
done.  See  Davis,  Collector,  v.  Gaines,  48 
Ark.  370,  3  S.  W.  184;  Town  of  MonUceUo  v. 
Banks,  48  Ark.  251,  2  S.  W.  862. 

The  preliminary  expenses  that  wtte  in- 
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caned  were '  for  tbe  common  benefit  of  all 
the  property  included  In  tbe  drainage  dis- 
trict, and  all  of  Uiia  property  must  share 
alike  In  the  payment  of  the  expenses.  See 
Board  V.  Dunbar,  107  Ark.  285,  155  S.  W. 
96,  supra.  The  improvement  that  was  con- 
templated cannot  be  arbitrarily  divided  into 
sections,  so  as  to  prevent  the  assessment  from 
being  uniform  upon  all  the  property  desig- 
nated in  tbe  district,  according  to  the  basis 
of  tbe  value  of  anticipated  benefits  from  the 
improvements.  See  Page  &  Jones,  Taxation 
by  Assessment,  {  688. 

4.  The  decree  of  the  court  was  based  upon 
a  misconception  of  tbe  power  conferred  upon 
it  by  the  statute  under  review  abolishing  the 
drainage  district,  and  was  erroneous  in  so 
far  as  it  allowed  indiscriminately  claims  aris- 
ing out  of  contracts  for  permanent  work,  and 
claims  for  preliminary  expenses,  and  in  or- 
dering the  levy  of  an  extra  tax  of  20  per 
c«it.  upon  the  lands  in  the  levee  district  in 
addition  to  the  tax  of  10  per  cent  upon  all 
the  lands  in  the  drainage  district 

The  decree  is  therefore  reversed,  and  the 
cause  is  remanded,  with  directions  to  ascer- 
tain from  this  record,  and  other  testimony.  If 
necessary,  the  claims  for  preliminary  ex- 
penses, and  to  allow  these  claims,  and  also 
to  aUow  tbe  claims  of  the  trust  companies  or 
others  whose  money  was  f  untisbed  to  pay 
the  claims  for  preliminary  expenses  to  the 
extent  and  for  the  amounts  only  of  such  pre- 
liminary expenses,  and  to  disallow  and  dis- 
miss all  claims  for  permanent  work,  and  for 
such  other  and  further  proceedings  looking 
to  the  adjustment  and  payment  of  the  claims 
allowed  as  may  be  necessary  and  not  incon- 
sistent with  this  opinion. 

HAST  and  SMITH,  JJ.,  dissent 

On  Rehearing. 
WOOD,  J.  1.  It  is  insisted  on  rehearing 
that  when  the  Legislature  created  the  Four- 
che  drainage  district  and  invested  its  board 
of  commissioners  with  power,  and  made  it 
their  duty  to  do  the  work  designated  in  the 
act  (that  is,  to  effectually  drain  the  Fourche 
bottoms  and  other  land  within  said  district), 
this  gave  the  board  the  right  to  enter  into 
contracts  for  doing  the  work  contemplated,  to 
borrow  money  necessary  to  meet  the  obliga- 
tions incurred  by  reason  of  these  contracts; 
that  the  language  of  the  act  is  in  effect  man- 
datory and  leaves  no  power  to  determine 
whether  the  cost  of  the  contemplated  im- 
provements would  exceed  tbe  benefits  to  be 
derived  therefr(»n ;  that  the  Legislature  had 
determined  for  itself  that  the  benefits  would 
exceed  the  cost  of  the  Improvements;  and 
that  therefore  the  court  wred  In  holding  that 
contracts  for  permanent  work  to  be  done  in 
^  advance  of  the  assessment  of  benefits  were 
premature  and  not  binding  on  the  land  of  the 
district  But  we  adhere  to  our  opinion  that 
the  prefer  construction  of  the  act  is  that  the 
Leglalatore  did  not  determine  for  Itself  that 


the  benefits  would  exceed  tbe  cost  of  tbe  work 
contemplated  in  the  creation  of  tbe  district 
but  left  that  to  be  ascertained  by  the  board, 
of  assessors,  which  the  commissioners  of  tbe 
district  were  authorized  to  employ.  This  is 
clearly  shown  by  the  language  used  in  sec- 
tions 6,  7,  8,  and  0  of  the  act 

Section  6  provides  for  a  board  of  assessors 
who  "shall  make  an  assessment  of  all  tbe 
lands,"  eta,  entering  on  the  books  provided 
for  tbe  purpose  "the  value  thereof  without 
the  improvements  contemplated  by  this  act 
and  the  estimated  increased  value  thereof  by 
reason  of  such  improvements." 

Section  7  provides  that  the  assessors  "shall 
make  their  assessment  at  such  time  as  they 
may  be  directed  to  do  so  by  the  board  of 
directors,  and  shall  place  in  the  hands  of  the 
president  of  the  board  of  directors  their  re- 
port of  •  •  •  assessment"  etc.  This 
section  also  provides  for  a  bearing  before 
the  board  of  assessors  of  tbe  complaints  of 
the  property  owners  who  may  be  "aggrieved 
by  the  action  of  tbe  board  of  assessors."  And 
It  constitutes  tbe  board  of  assessors  a  board 
of  equalization  to  "adjust  any  erroneous  or 
wrongful  assessments,"  and  it  makes  "their 
assessment  as  adjusted"  the  assessment  of 
the  district 

Section  8  provides  that  the  board  of  di- 
rectors "shall  have  tbe  power,  and  it  is 
hereby  made  their  duty,  to  assess,  levy  and 
designate  a  tax  upon  the  increased  value  or 
betterment  estimated  to  accrue  from  im- 
provements contemplated  by  this  act  upon  all 
lands,  •  •  •  but  such  tax  shall  not  ex- 
ceed 6%  per  annum  of  the  betterment  accru- 
ing to  said  property,"  eta 

Section  9  provides  for  the  collection  of  the 
taxes  levied  upon  the  basis  of  said  assess- 
ment and  prescribes  tbe  manner  of  procedure 
against  tbe  lands  in  event  tbe  taxes  are  not 
paid  within  the  time  prescribed  for  such 
payment 

Without  going  into  any  detailed  analysis 
of  these  provisions,  it  is  plain  that  when  they 
are  all  considered  together  and  in  connection 
with  the  other  provisions  of  the  act  as  they 
must  be,  the  Legiblature  did  not  determine  in 
advance  that  the  l>eneflts  to  accrue  would 
exceed  the  cost  of  the  improvement  contem- 
plated in  the  creation  of  the  drainage  dis- 
trict But,  on  the  contrary,  tbe  language  of 
the  above  sections  of  the  act  shows  that  the 
Legislature  intended  that,  before  the  per- 
manent work  of  improvement  should  be  un- 
dertaken and  completed,  an  assessment  of 
benefits  should  be  made  which  would  exceed 
the  cost  of  the  improvement  contemplated  by 
the  act  Necessarily  this  is  true,  for  other- 
wise, as  shown  in  the  original  opinion,  the  act 
would  have  been  in  conflict  with  the  Con- 
sUtutlon.  Article  2,  {  22,  Const  1874.  The 
act  clearly  provides  that  tbe  assessment 
should  be  made  by  "the  board  of  assessors" 
employed  by  the  board  of  commissioners  of 
the  district  and  it  designates  tbe  property 
to  be  assessed  and  prescribes  the  manner  in 
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which  the  assessors  shall  proceed  to  make  the 
assessment  The  language  In  which  the 
•above  provisions  are  couched  excludes  the 
Idea  that  the  Legislature  determined  for 
Itself  In  advance  that  the  benefits  of  the  c<wi- 
templated  Improvement  would  exceed  the 
cost  thereot  If  the  Legislature  had  de- 
termined In  advance  that  the  benefits  to  be 
derived  from  the  contemplated  Improvement 
would  exceed  the  cost  thereof,  It  would  have 
-doubtless  directed  the  levy  of  a  tax  upon  the 
basis  of  a  certain  per  cent  of  the  assessed 
value  of  the  property  or  declared  In  so  many 
words  that  the  lands  in  the  district  would 
be  benefited  by  the  improvement  so  much  an 
Acro  on  the  rural  property  or  so  much  a  lot 
or  square  foot  on  the  city  property,  and 
would  have  directed  the  levy  of  a  tax  upon 
the  basis  of  the  benefits  thus  declared.  The 
language  used  in  the  act  of  1907  is  entirely 
inappropriate  to  express  an  assessment  of 
benefits  made  by  the  Legislature  In  advance; 
and,  if  the  Legislature  had  Intended  to 
assess  the  benefits  Itself  without  the  inter- 
position of  a  board  of  assessors,  the  phrase- 
ology to  express  such  an  assessment  would 
have  been  entirely  different  It  is  different 
In  all  the  instances  that  have  come  under  our 
•observation  where  the  Lieglslature  has  de- 
termined for  Itself  in  advance  that  the  bene- 
fits to  be  derived  from  an  improivement  pro- 
vided for  would  exceed  the  cost  of  such  im- 
provement Therefore  we  differ  radlcallly 
with  counsel  for  appellees  in  their  construc- 
tion of  the  act  iik  this  particular.  The  de- 
■cision  of  the  court  was  grounded  primarily 
upon  the  above  construction  of  the  act  which 
was  purely  a  question  of  law;  and,  after 
:a  careful  consideration  of  the  able  and'  ex- 
haustive briefs  of  counsel  on  rehearing,  we  are 
still  of  the  opinion  that  this  construction 
wbidi  we  have  given  to  the  act  of  1907  is  the 
proper  one  and  the  only  one  that  can  be  rea- 
sonably given  it 

[6-11  2.  The  next  oontentlon  made  in  the 
briefs  for  rehearing  is  that  the  court  erred 
in  holding  that  the  cost  of  the  improvement 
contemplated  would  exceed  the  value  of  the 
benefits  assessed.  In  the  original  opinioo  we 
said: 

"In  the  case  at  bar  it  is  alleged,  and  the  un- 
contioverted   proof   shows,   that   the   estimated 

•  coat  of  the  improvement  cootemplated  exceeded 
the  benefits." 

Counsel  for  the  appellants  in  their  original 
brief  stated  as  follows: 

"The  final  assessment  shows  the  total  benefits 
to  be  $50,000  to  $75,000  less  than  the  estimated 

•  cost  of  work  to  be  done." 

Again: 

"The  total  assessed  betterment  was  $1,500,000. 
The  total  co6t  of  the  work  planned  was  more 
than  $1,500,000." 

Again: 

"In  the  present  instance  the  cost  of  the  work 
exceeded  beyond  all  reason  the  total  benefits 
that  would  result  from  the  wotk." 

These  statements  were  nowhere  challenged 
in  the  briefs  of  counsel  for  the  appellees  or  for 


the  receiver.  On  the  contrary,  In  Qielr  origi- 
nal briefs  counsel  for  appellees  and  for  the 
recdver  seem  to  have  relied  upon  formM  de- 
cisions of  this  court,  especially  in  the  case 
of  Fellows  V.  McHaney,  168  S.  W.  1099,  as 
having  determined  that  Act  No.  420,  approved 
May  28,  1907,  was  a  legislative  assessment 
of  benefits  exceeding  the  cost  of  the  Improve- 
ment contemplated,  and  that  therefore  the  as- 
sessment of  benefits  was  not  open  to  ques- 
tion. (Counsel  for  appellees  in  their  original 
brief  say: 

"It  was  settled  by  this  court  in  Fellows  v. 
McHaney  that  the  assessment  now  complained 
of  had  become  a  legislative  assessment  and  not 
open  to  question." 

Again,  speaking  of  the  act  of  1913,  they 
say: 
"The  act  merely  says  that  the  court  shall  eol- 

lect  upon  the  assessment  of  benefits  heretofore 
made  a  sum  sufficient  to  pay  all  claims  found  to 
be  due.  The  matter  was  sent  to  a  court  of  eq- 
uity in  order  that  it  might  do  equity.  The  as- 
sessment is  confirmed  and  stands  as  the  assess- 
ment of  the  district" 

And  counsel  for  the  receiver  say: 

"All  questions  as  to  the  validity  of  this  dis- 
trict and  validity  of  the  assessments  have  been 
settled  by  the  decision  of  this  court"— citing  Fel- 
lows V.  McHaney,  snprai,  and  other  cases. 

And  again: 

"Practically  all  of  the  questions  involved  here 
were  considered  and  decided  in  the  case  of 
Board  of  Directors  of  Crawford  Coonty  Levee 
District  v.  Dunbar,"  etc. 

Since  learned  counsel  for  the  appellees  and 
for  the  receiver  did  not  challenge  the  truth 
of  the  statements  of  facts  made  and  relied 
upon  In  the  brief  of  appellants,  as  above  set 
out,  the  court  was  led  to  believe  that  counsel 
for  appellees  and  the  receiver,  while  con- 
ceding the  truth  of  the  facts  as  above  stated 
in  the  briefs  of  counsel  for  appellants,  never- 
theless contended  that  the  issue  was  settled 
in  their  favor  by  former  decisions  of  this 
oourt,  and  especially  Fellows  v.  McHaney,  su- 
pra, to  the  effect  that  the  Legislature  had 
determined  for  itself  in  advance  that  the 
benefits  to  be  derived  from  the  improvement 
contemplated  by  the  act  of  1007  would  exceed 
the  cost  thereof,  and  that  this  issue  of  fact 
was  therefore  not  open  to  questicm.  We 
were  thus  led  Into  the  mistake  of  saying 
"that  the  -nncontroverted  proof  shows  that 
the  estimated  cost  of  the  improvement  con- 
templated exceeded  the  benefits,"  and  pro- 
ceeded to  treat  the  cause  as  if  there  were 
no  controversy  upon  this  issue  of  fact,  and 
disposed  of  the  contritions  of  learned  coun- 
sel for  appellees  that  the  above  issue  of  fact 
had  been  foreclosed  in  their  favor  by  the 
opinion  in  Fallows  v.  McHaney. 

After  carefully  considering  the  briefs  on 
rehearing,  we  believe  our  characterization 
of  the  issues  was  substantially  correct  Ap- 
pellees filed  their  petitions  setting  forth  th^  > 
several  claims,  some  for  preliminary  expois- 
es,  others  for  permanent  work  done,  and 
others  for  money  furnished  the  board  to  pay 
for  the  work  that  was  done.    These  claims 
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were  contested  by  the  appellants,  and,  In  the 
responses  filed  by  the  receiver  to  all  the 
clalns.  It  was  alleged: 

"That  the  name  was  not  necessarily  an  expense 
incurred  in  advance  o£  the  enjoyment  of  the 
benefits,  and  was  not  a  necessary  and  initial  ex- 
pense incurred  by  the  district  as  originally  or- 
ganised; that  the  same  was  not  properly  based 
apon  ttie  benefit  reasonably  anticipated,  and  was 
not  for  expenses  incnrred  for  the  common  bene- 
fit of  property  in  the  district,  and  was  not  in 
proportion  to  the  anticipated  benefits;  that  the 
■aid  debt  was  incurred,  if  incurred  at  all,  by  the 
abuse  of  the  authority  of  the  board  of  directors 
of  the  district  and  should  not  be  made  a  burden 
npcfi  the  taxpayers  of  said  district." 

In  an  Interrentlon  filed  by  the  Braddock 
Land  &  Granite  Ciompany,  attacking  the 
claims  of  the  tour  trust  companies,  it  was  al- 
leged as  follows: 

"Gniat  the  board  of  directors  were  authorized 
to  make  only  expenditures  necessary  for  the  in- 
itial and  preliminary  steps  for  the  constructiou 
of  the  contemplated  improrements,  which  includ- 
ed only  the  necessary  surveys,  maps,  and  attor- 
neys' fees,  and  sncb  other  thinga  as  are  compre- 
hended in  the  terms  'preliminary  and  initial 
steps,'  prerequisite  to  determining  what  was  nec- 
essary to  be  done  prior  to  the  commencement  of 
the  actual  construction  of  the  improvements  coo- 
templated  by  the  act  of  1907,  and  whether  or 
not  such  improvementa  could  be  made  under  the 
provisions  of  said  act.  That  the  board  of  direc- 
tors of  Fourche  drainage  district,  in  disregard 
of  the  limitation  of  their  authority  under  the 
act  of  1907,  and  in  excess  of  their  authority,  be- 
fore it  was  determined  Uiat  said  improvements 
could  be  constructed,  made  large  exj^enditures 
that  cannot  be  embraced  in  the  preliminary  and 
initial  steps  for  which  alone  said  board  of  direc- 
tors were  authorized  to  expend  money  or  to  in- 
cur debts  on  behalf  of  the  district.  That  the 
total  amount  of  such  debts,  in  excess  of  and  be- 
yond the  preliminary  and  initial  work,  and  in 
excess  of  the  authority  of  the  board,  was  about 
$100,000.  That  the  sums  claimed  by  the  trust 
companies  are  for  money  loaned  to  the  board  of 
directors  to  pay  such  unauthorized  debts. 
•  •  •  That  the  Fourche  drainage  district, 
and  especially  the  lands  owned  by  the  interven- 
ers, received  no  benefit  from  the  expenditure  of 
said  money,  but  that  the  lands  of  the  interven- 
ers were  injured  and  damaged.  That  to  allow 
the  claim  of  the  trust  companies  and  to  charge 
them  against  the  lands  would  violate  constitu- 
tional rights,  and  that  the  said  claims  should  be 
disallowed,  except  so  far  as  they  were  for  mon- 
ey expended  for  preliminary  and  initial  work." 

The  trust  companies  filed  responses  to  the 
Intervention  of  the  Braddock  Land  &  Gran- 
ite CJompany  and  Nettle  F.  Riffle,  denying 
the  lack  of  authority  in  the  district  to  make 
expenditures  other  than  those  necessary  for 
the  preliminary  or  initial  expenses,  and  in 
the  responses  to  the  intervention  of  two  of 
these  trust  companies  It  was  alleged: 

"niat  the  delivery  of  the  bonds  was  delayed 
because  the  assessment  of  benefits  had  not  been 
made  and  filed  and  the  said  bonds  could  not  be 
approved  by  counsel  until  the  assessment  of 
benefits  had  been  made  and  confirmed." 

Certain  landowners  filed  protests  against 
the  levy  of  taxes.  In  which  they  set  forth: 

"That  the  assessment  was  unjust,  confiscato- 
ry, and  discriminatory,  and  would  result  in  the 
destruction  of  the  rights  of  property  without 
benefit  and  without  compensation,  contrary  to 
the  provisions  of  the  ConstitntionB  of  Arkansas 
and  of  the  United  States." 


Other  exceptions  set  forth  that  the  assess- 
ment "exceeded  the  worth  of  the  property 
and  benefits  derived  from  the  improvement 
contemplated." 

Thus,  while  it  was  not  alleged  in  hsec 
verba  "that  the  cost  of  the  improvement  con- 
templated by  the  district  would  exceed  the 
value  of  the  benefits  returned  by  the  board 
of  assessors,"  the  above  allegations  of  the 
pleadings  do  clearly  show  that  such  was 
their  effect,  and  we  were  not  In  error,  there- 
fore, in  so  stating.  However,  we  do  not  re- 
gard it  as  material  or  important  that  this  is- 
sue should  have  been  raised  by  spedflc  al- 
legations in  the  pleadings  to  that  effect.  It 
was  an  Issue  that  was  necessarily  raised  by 
the  presentation  of  claims  under  the  act  and 
by  the  contest  of  those  claims  on  the  ground 
that  no  claims  should  be  allowed  other  than 
those  for  preliminary  expenses. 

The  statement  In  the  opinion,  to  wit,  "the 
uncontroverted  proof  shows  that  the  estimat- 
ed cost  of  the  improvement  contemplated  ex- 
ceeded the  benefits,"  we  find  Is  not  accurate 
for  the  reason  that  Judge  Kavanaugh  testi- 
fied that  "the  directors  figured  that  the  cost 
of  the  work  would  be  ?950,000;"  and  the 
engineer  of  the  district,  Mr.  Lund,  testified 
that  the  estimated  cost  of  the  completed 
work  of  construction  was  $900,000.  On  the 
other  hand,  Mr.  Polk,  who  was  a  member  of 
the  board  of  assessors,  testified: 

"We  knew  just  what  the  estimated  cost  of  the 
district  would  be.  *  ♦  ♦  We  were  trying  to 
adjust  those  afisessments  to  see  if  we  could  not 
meet  the  requirements  of  the  cost  of  the  dis- 
trict. I  think  on  our  wind-np  we  were  from 
¥50,000  to  $75,000  in  our  equalization  below  the 
actual  cost  they  had  estimated  of  doing  the 
work." 

The  testimony  of  Mr.  Moore,  another  mem- 
ber of  the  board  of  assessors,  was  as  follows: 

"The  assessors  were  told  by  the  directors  of 
the  drainage  district  the  am)roximate  amount 
that  the  work  would  cost  Their  assessment  as 
first  made  was  more  than  the  estimated  cost  of 
the  work,  but  after  being  equalised  was  less 
than  the  cost  of  the  improivement.  There  was 
never  any  assessment  that  was  equal  to  the  cost 
of  the  improvement" 

So  it  was  not  accurate  to  say  that  the  on- 
controverted  proof  showed  that  the  cost  of 
the  improvement  exceeded  the  assessment  of 
benefits. 

The  above  testimony  was  elicited  upon  the 
hearing  of  some  of  the  ex  parte  petitions  of 
the  claimants,  and  counsel  for  the  trust  com- 
panies contend  that  this  testimony  was  not 
introduced  on  the  hearing  of  their  claims, 
and  that  It  would  therefore  be  obviously  un- 
fair and  contrary  to  the  rules  of  practice  to 
have  the  testimony  considered  In  order  to  In- 
validate their  claims.    They  say: 

"There  is  no  testimony  in  the  record  bearing 
on  this  issue,  and  there  is  none  introduced  on 
the  bearing  of  the  claima  of  our  clients  that 
tends  to  sustain  the  issue." 

The  decree  of  the  court  allowing  the  claims 
of  the  trust  companies,  appellants,  and  other 
claimants,  recites  as  follows: 
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"AU  of  the  claims  arc  submitted  to  the  court 
upon  tbe  claims  filed  with  the  receiver  and  the 
response  of  the  receiver  thereto,  and  upon  tbe 
intervention  of  the  Braddock  Land  &  Granite 
Compan;  and  Nettie  F.  RiiBc,  and  the  respoase 
of  the  receiver  thereto,  and  upon  the  deposition 
of  the  following  witnesses  taken  ore  tenus  by 
consent  [naming  them]  to  be  used  as  evidence  in 
all  the  claims  and  issues  arising  herein,  wherev- 
er competent,  material,  or  pertinent." 

So  the  recitals  of  the  decree  show  that  the 
proceedings  by  which  it  was  sought  to  dose 
up  the  affairs  of  the  drainage  district  and 
to  adjust  and  allow  all  claims  were  treated 
as  a  unit,  and  all  the  pleadings  and  the  tes- 
timony had  in  any  of  the  ex  parte  i)etitlon3 
were  available  in  any  part  of  tbe  proceedings. 
Therefore  It  is  not  correct  to  say  that  there 
was  no  testimony  in  the  record  bearing  upon 
the  claims  of  the  trust  companies  tending 
to  show  that  the  cost  of  the  improvements  ex- 
.ceeded  the  assessed  benefits. 

[9, 10]  But,  if  the  contention  of  counsel  In 
this  respect  were  correct,  then  tbe  claims  of 
the  trust  companies  would  necessarily  fail, 
for  the  burden  was  upon  tbe  claimants  to 
show  that  tlieir  claims  were  valid  under  the 
act  of  1913.  That  act  abolishes  tbe  drainage 
district  and  makes  provision  for  the  allovt- 
ance  uf  claims.  As  we  have  shown  in  the 
opinion,  the  word  "claims,"  as  used  in  tlie 
act,  necessarily  meant  valid  claims,  and  no 
claims  could  be  valid  for  permanent  work 
done  until  It  was  first  determined  that  the 
benefits  to  be  derived  from  the  improvement 
would  exceed  the  cost  thereof.  Every  pre- 
sumption must  be  Indulged  in  favor  of  the 
validity  of  the  act  of  1913.  It  cannot  be 
presumed  that  the  Legislature  of  1913  vali- 
dated the  assessment  made  under  the  act  of 
1907  as  a  legislative  assessment  of  benefits 
to  exceed  the  cost  of  the  Improvement  con- 
templated by  that  act,  for,  if  the  Legisla- 
ture of  1913  had  so  determined,  then  Its 
act  tn  abolishing  tbe  district  would  be  un- 
constitutional and  void,  because  to  abolish  tbe 
district,  and  burden  the  real  property  therein 
with  asisessments  to  discharge  the  obligation 
of  valid  contracts  made  with  the  board  of 
commissioners  for  the  permanent  impruve- 
ent  contemplated,  would  deprive  the  land- 
owners of  their  property  without  due  process 
of  law.  Const.  1874,  art  2,  §  21.  Therefore, 
In  order  to  uphold  tbe  act  of  1913,  it  must  be 
presumed  that  the  Legislature  ascertained 
that  there  had  been  no  assessment  of  bene- 
fits to  exceed  the  cost  of  improvement,  and 
that  the  assessment  of  benefits,  as  made  un- 
der the  provisions  of  the  act  of  1907,  was  in 
an  amount  less  than  tbe  estimated  cost  of 
the  inuirovement  therein  provided  for. 

In  6  R.  C.  L.  {  101,  it  is  stated: 

"If  it  was  required  that  the  Legislature  ahonld 
have  evidence  of  particular  facts  in  order 
•  •  •  to  pass  a  statute,  it  is  presumed  that 
such  evidence  was  actually  and  properly  before 
the  legislative  body,  and  that  it  acted  on  a  full 
knowledge  of  the  facts." 


See,  also,  sections  111  and  112. 

In  Sweet  v.  Rechel,  159  U.  S.  380-393,  18 
Sup.  Ct.  43,  46  (40  L.  Ed.  188),  tbe  Supreme 
Court  of  the  United  States  said: 

"It  is  a  well-settled  rnle  of  constitutional  ex- 
position that  if  a  statute  may  or  may  not  be, 
according  to  circumstances,  within  the  limits  of 
legislative  authority,  the  existence  of  tbe  circum- 
stances necessary  to  support  it  must  be  pre- 
sumed." 

Therefore  It  will  be  presumed  that  the  Leg- 
islature of  1913,  in  abolishing  this  district, 
did  80  for  the  reason  that  it  ascertained 
that  the  improvement  contemplated  under  the 
Oct  of  1907  would  cost  more  than  the  bene- 
fits to  be  derived  therefrom.  This  Is  the 
only  reason  that  would  Justify  their  act 
in  abolishing  the  district,  for,  as  above  stat- 
ed, otherwise  to  abolish  a  district  after  valid 
contracts  had  been  let  for  the  permanent 
work  to  be  done,  and  after  work  had  been 
done  «inder  these  contracts  and  money  fur- 
nished thereunder,  would  violate  the  well- 
known  provision  of  the  Constitution  prohibit- 
ing the  impairing  of  the  obllgatioa  of  con- 
tracts and  depriving  parties  of  their  property 
without  due  process  of  law. 

In  the  recent  case  of  Morgan  Engineering 
Co.  V.  Cache  River  Drainage  District,  172 
S.  W.  1020,  we  said: 

"It  is  well  settled  under  our  Constitution  that 
tbe  Legislature  may  not  pass  an  act  impairing 
the  obligatioD  of  a  contract." 

That  was  a  case  where  a  drainage  district 
had  been  abolished,  and  the  court  was  pass- 
ing upon  the  question  of  the  allowance  of  the 
claims  of  an  engineering  company  for  the 
preliminary  expenses  of  surveying,  the  filiag 
of  plana,  etc. 

The  appellees  claim  under  the  act,  and  the 
burden  was  upon  them  to  show  that  their 
claims  were  valid.  Since  the  Legislatore 
abolished  the  drainage  district  for  the  rea- 
son, as  we  must  presume,  that  the  cost  of 
the  improvement  exceeded  the  benefits,  tbe 
only  claims  that  would  be  valid,  and  that 
could  be  allowed,  under  former  decisions 
of  this  court,  as  we  endeavored  to  show  in 
the  origtnol  opinion,  were  claims  for  pre- 
liminary expenses.  If  any  reason  existed  lor 
abolishing  the  district  other  than  that  tbe 
cost  of  the  Improvement  contemplated  would 
exceed  the  benefits,  It  devolved  upon  the  ap- 
pellees to  prove  It,  and  they  have  not  done 
so.  In  our  opinion,  greater  weight  sboald 
be  given  to  the  testimony  of  the  members- of 
the  board  of  assessors,  whose  duty  it  was 
to  make  tbe  assessment  of  benefits.  Tbelr 
testimony  shows  that  they  knew  what  the 
estimated  cost  of  the  district  would  be,  and 
that  they  were  trying  to  adjust  the  assess- 
ment of  benefits,  so  as  to  see  If  they  could 
not  meet  "the  requirements  of  the  cost  of 
the  district"  It  was  their  duty  to  finally  ad- 
just and  equalize  these  assessments.  Certain- 
ly it  could  not  be  correctly  stated  that  tl>e 
testimony  of  the  two  witnesses  who  testi- 
fied aa  to  the  estimated  cost  of  the  work 
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Should  b«  {^ven  greater  weight  than  the  tes- 
timony of  the  members  of  the  board  of  asses- 
sors, who,  after  Icnowlng  what  this  estimated 
cost  wonld  l>e,  testified  that,  after  they  had 
equalized  the  assessment  of  benefits,  there 
was  never  any  assessment  that  was  equal  to 
the  cost  of  the  Improvement  But  even  if  the 
testimony  were  evenly  balanced  on  this  is- 
sue, which  is  the  utmost  in  favor  of  the 
appellees  that  could  be  said  of  it,  still,  the 
burden  of  proof  being  upon  the  appellees, 
they  must  necessarily  fall. 

The  motion  for  rehearing  is  therefore  over- 
ruled. 


WITT  V.  STATE.    (No.  36.) 
(Supreme  Court  of  Arkansas.    June  7,  1915.) 

1.  LiABCBNT   ^=>68— OWMEBSHIF  OF  PboFEBIT 
— yUBSTION  FOB  JrKT. 

Where,  in  a  larceny  case,  the  prosecuting 
witness  bad  identified  stockings  found  in  de- 
fendant's possession  as  being  tbose  stolen,  and 
defendant  testified  that  be  bad  boiubt  them  at 
a  certain  store,  and  a  clerk  testified  that  the 
store  carried  similar  goods,  but  stated  that  be 
could  not  remember  whether  he  sold  any  stock- 
ings to  defendant,  the  truth  of  defendant's  claim 
of  title  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  i|  180,  181;  Dec.  Dig.  €=s>6S.] 

2.  Labcert  «=>65— Grand  IjABCKny— Suffi- 

CIENCT    of   EVIDENCB. 

Evidence  in  a  prosecution  for  larceny  of  a 
trunk  worth  $10  or  |12,  dresses  worth  about 
$10,  and  stockings  worth  $4.75,  held  to  war- 
rant a  finding  that  tbe  trunk  and  all  its  con- 
tents were  stolen  by  defendant  and  to  sustain  a 
conviction  of  grand  larceny,  though  only  stock- 
ings were  found  in  his  possession. 

{EA.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {  160;   Dec.  Dig.  <&=>65.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;   Chas.  W.  Smith,  Judge. 

Mike  Witt  was  convicted  of  grand  larceny, 
and  appeals.    Afilrmed. 

KUlgore  &  Joiner,  of  Magnolia,  for  appel- 
lant Wm.  Ij.  Moose,  Atty.  Gen.,  and  John  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

HABT,  J.  Mike  Witt  prosecutes  this  ap- 
peal to  reverse  a  judgment  of  CMivlction 
against  him  for  grand  larceny. 

On  tbe  evening  of  July  4,  1914,  Idell  Ma- 
lone  returned  from  Camden  to  Waldo,  in 
Columbia  county,  Ark.,  <hi  the  train.  She 
was  not  able  to  obtain  a  conveyance  for  her 
trunk  at  that  time  and  left  It  In  the  depot 
that  night  The  next  morning  her  trunk  was 
missing  and  has  never  been  found.  She  tes- 
tified that  the  trunk  was  worth  $10  or  $12 ; 
that  It  haid  In  it  three  dresses  which  were 
worth  about  $10;  and  six  pair  o£  silk  stock- 
ings worth  $4.75. 

About  three  weeks  after  the  disappearance 
at  tbe  trunk  appellant  and  his  wife  were  ar- 
rested, charged  with  the  theft  of  the  trunk 
and  its  contents.  During  the  examining  trial 
tbe  fatlier  of  the  prosecuting  witness  went 
wlthi  appellant  to  his  house  to  search  for  the 


stolen  goods,  and  appellant  opened  a  drawer 
and  showed  him  five  pair  of  silk  s'-ockings 
which  he  said  he  had  bought  in  tki  town  of 
Magnolia,  though  he  did  not  remember  at 
what  store  he  bought  them.  These  stockings 
were  carried  Into  court  and  were  identified 
by  ttie  prosecuting  witness  as  belonging  to 
her.  She  testified  that  she  identified  some  of 
the  stockings  by  darned  places  in  them  which 
she  had  made  herself,  and  one  pair  by  stains 
on  them  caused  by  wearing  them  with  a  pair 
of  slippers  which  had  faded  on  them.  She 
said  she  bought  them  at  Camden. 

The  appellant  testified  at  tbe  trial  that  he 
bought  the  stockings  at  a  certain  store  in 
Magnolia.  He  denied  stealing  the  trunk,  and 
stated  that  he  knew  nothing  whatever  about 
It  until  arrested.  A  clerk  in  the  store  refer- 
red to  testified  that  tbe  store  carried  stock- 
ings similar  to  the  ones  exhibited  to  him, 
but  said  that  he  did  not  know  whether  the 
stockings  had  been  sold  to  appellant 

The  father  of  the  prosecuting  witness  tes- 
tified that  at  the  time  the  stockings  were 
found  In  appellant's  house  he  asked  appel- 
lant where  he  had  bought  them,  and  that  he 
replied  he  did  not  know,  but  said  tiiat  the 
stockings  had  never  been  worn.  At  the 
examining  trial  the  prosecuting  witness  also 
identified  a  pair  of  stockings  then  being  worn 
by  the  wife  of  appellant  as  belonging  to  her. 

[1]  The  only  ground  upon  which  the  Judg- 
ment is  sought  to  be  reversed  la  that  the 
evidence  is  not  sufl3cient  to  support  the  ver- 
dict The  trunk  of  appellant  and  its  contents 
were  stolen  and  secreted  by  some  one.  Three 
weeks  thereafter  appellant  and  Bis  wife  were 
arrested,  cliarged  with  the  crime.  At  the 
time  of  the  arrest  appellant's  wife  had  on  a 
pair  of  stockings  which  the  prosecuting 
witness  identified  as  her  own,  and  as  having 
been  in  her  trunk  at  the  time  it  was  stolen. 
Five  other  pair  of  silk  stockings  were  found 
at  the  house  of  appellant  and  identified  by 
tbe  prosecuting  witness  as  belonging  to  her, 
and  as  having  been  in  the  trunlc  She  identi- 
fied the  stockings  by  darned  places  on  them 
and  by  stains  on  them.  Appellant  did  not  at- 
tempt to  explain  his  possession  of  the  stock- 
ings except  by  saying  that  he  had  bought 
them  new  at  a  certain  store.  To  corroborate 
his  statement  he  introduced  a  clerk  of  that 
store  who  stated  that  the  store  carried  goods 
of  a  similar  quality,  but  stated  that  be  did 
not  remember  whether  or  not  he  sold  any 
stockings  to  the  appellant  This  presented 
a  question  of  fact  for  the  jury  to  determine 
as  to  whether  appellant's  claim  of  title  was 
made  honestly  or  whether  it  was  false.  If 
his  claim  of  ownership  by  purchase  from  tbe 
store  was  untrue,  this  was  a  strong  inference 
of  his  guilt,  for  the  prosecuting  witness  pos- 
itively identified  the  stockings  in  his  posses- 
sion as  belonging  to  her  and  as  having  been 
in  tbe  stolen  trunk.  Of  course,  If  the  jury 
believed  the  testimony  of  the  prosecuting  wit- 
ness, they  were  warranted  in  believing  that 
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appellant  stole  the  bIx  pair  ot  stockings  of 
the  value  of  $4.75  from  ber. 

[2]  Counsel  for  appellant  contend  that 
even  If  It  be  conceded  that  appellant  stole 
the  stockings  valued  at  $4.76,  that  the  jury 
erred  in  finding  appellant  guilty  of  grand 
larceny.  It  will  be  remembered,  however, 
that  the  prosecuting  witness  testified  that 
the  stockings  were  in  a  trunk  along  with 
other  goods  of  more  than  the  value  of  $10. 
It  is  evident  that  the  person  who  stole  the 
stockings  stole  the  trunk,  or,  at  least,  the 
jury  might  have  Inferred  this  fact,  for,  as 
we  have  already  seen,  appellant  claimed 
title  to  the  goods  in  himself,  and  stated  that 
be  had  purchased  them  at  a  store,  and  that 
they  had  never  been  worn.  On  the  other 
hand  the  prosecuting  witness  stated  that 
they  had  been  worn  and  that  some  of  them 
had  been  darned  by  her.  When  we  consider 
this  fact,  together  with  the  further  fact  that 
they  were  found  in  the  possession  of  appel- 
lant about  three  weeks  after  the  trunk  was 
stolen,  we  think  the  jury  was  warranted  in 
finding  that  the  trunk  and  all  its  contents 
were  stolen  by  appellant.  Wiley  v.  State, 
92  Ark.  686,  124  S.  W.  249;  Gunter  v.  State, 
79  Ark.  432, 96  S.  W.  181, 116  Am.  St  Rep.  85. 

It  follows  that  tlie  Judgment  must  be  af- 
firmed. 


JONES  et  al.  r.   SBWBR  IMPROVEMENT 

DIST.  NO.  8  OF  CITY  OF  ROGERS 

et  al.     (Now  37.) 

(Supreme  Court  of  Arkansas.     June  7,  1916.) 

1.  MURIOIPAI.  OOBPOKATIONB   «=9l016  —  AO* 

noNS. 

In  the  absence  of  statute  making  them  lia- 
ble, no  action  will  lie  against  a  municipal  corpo- 
ration or  a  local  improvement  district  because 
they  are  arms  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  21^ ;  Dec.  Dig.  4f=> 
1016.] 

2.  MUNICIPAI,  OOBPOBATIONS  «s»277— Sewkrb 

—Outlet. 

Sewer  improvement  districts  formed  in  ci- 
ties may  secure  outlets  therefor  without  tlie 
corporate  limits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  732 ;  Dee.  Dig.  €=> 
277.] 

8.  Emtnent  Domain  *=99(>— Sewebs— Takino 

OF  f*R0PBR77 

Under  Const,  art  2,  §  22,  providing  that 
private  property  shall  not  be  taken,  appropriat- 
ed, or  damaged  for  public  use,  without  just  com- 
pensation, a  municipality  or  sewer  improvement 
district,  while  entitled  to  obtain  outlets  outside 
the  corporate  limits,  cannot  take  or  damage 
property  without  just  compensation,  and  in  case 
they  turn  sewage  into  a  stream,  to  the  injury 
of  lower  riparian  owners,  the  damages  should 
be  assessed  on  the  theory  of  a  permanent  tak- 
ing under  a  right  of  eminent  domain. 

[)Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  233 ;   Dec.  Dig.  «8=»90.] 

4.  Watbbs  and  Waxkb  Courses  «=»70— Pol- 
LUTios'  or  Stbeam— Measure  of  Damaoes. 
The  measure  of  damages  to  a  riparian  own- 
er from  the  use  of  a  stream  as  an  outlet  for 


^. 


sewage  Is  the  difference  in  the  valve  of  the  land 
before  and  after  die  stream  was  so  used. 
,Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.-  f  64 ;  Dec.  Dig.  ®=» 

76.] 

6.  Municipal  Oobpobations  4=s>838  —  Sbw- 

EBs— Nuisance. 

A  municipal  corporation  or  sewer  district 
cannot  maintam  a  sewer  and  septic  tank  in  sndi 
a  manner  as  to  constitute  a  nuisance  and  injure 
lower  riparian  owners  on  the  stream  into  wliich 
the  sewage  flowed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  178t;  Dec.  Dig.  ^s 
83&] 

6.  Municipal  Cobpobations  «=9845— Skwkbs 
—Nuisance— Evidence. 

Evidence  held  to  warrant  a  finding  that  a 
sewer  system  was  maintained  in  sndi  a  manner 
that  the  sewage  constituted  a  nuisance  damag- 
ing the  lower  riparian  owners  on  the  stream 
forming  the  outlet 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1796-1802;  Dec: 
Dig.  <8=845.] 

7.  IiiMiTATioN  OF  Actions  «s»55— BtnraiNO 

OF  Statute.  ' 

That  a  sewer  system  and  outlet  were  pot 
in  operation  in  1910,  and  sewage  discharged  for 
three  years  thereafter  in  a  stream  <hi  which 
plaintiff  was  a  riparian  proprietor,  does  not  bar 
his  action  to  enjoin  the  maintenance  of  the 
nuisance;  the  iniuiy  resulting  from  the  faulty 
operation  and  maintenance  of  the  system. 

[Ed.  Note.— For  other  cases,  see  LimitatiOB  of 
Actions,  Cent  Dig.  g§  299-806;  Dec.  Dig.  «=> 
65.] 

8.  Municipal  Cobpobations  «=»846— Main- 
tenance OF  Sbweb— Injunction— Qbounds 
OF  Relief. 

Where  a  sewer  system  was  negligently 
maintained  so  that  it  consUtuted  a  nuisance,  the 
nuisance  will  be  enjoined. 

[Ed.  Note.— For  other  case8,see  Municipal 
Corporations.  Cent  Dig.  §f  1772-1796;  Dee. 
Dig.  e=984&] 

8.  Municipal  Cobpokations  «=i3708— Sewebs 

—Local  Improvement  District. 

The  object  of  the  organizatioo  of  a  sewer 
district  and  the  authority  of  its  board  of  com- 
missioners is  limited  to  the  construction  of  the 
sewer  and  payment  therefor,  and,  when  that  is 
effected,  it  becomes  subject  to  the  city's  controL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1519 ;  Dec.  Dig.  9=^ 
70&] 

Appeal  from  Benton  Cliancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Actions  by  R.  G.  Jones  and  another  against 
the  Sewer  Improvement  District  No.  3  of  the 
City  of  Rogers  and  others,  which  were  con- 
solidated for  trial.  From  a  Judgment  for  de- 
fendants, plaintifTs  apj;)eal.  Reversed  and 
remanded. 

Rice  &  Dickson,  of  Bentonvllle^  for  appel- 
lants.   Appelles,  pro  se. 

HART,  J.  R.  G.  Jones  and  Martin  Wheat- 
ley  instituted  separate  actions  in  the  chan- 
cery court  against  the  dty  of  Rogers,  sewer 
improvement  district  No.  8  of  the  dty  ot 
Rogers,  and  the  individuals  comprlBlng  the 
board  of  commissioners  of  said  Improvemeot 
district  The  canses  were  consolidated  for 
the  purpose  of  triaL 
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Among  other  allegations  contained  In  the 
complaint  are  the  following:  That  the  plain- 
tiffs are  farmers  and  reside  on  their  farms 
near  the  city  of  Rogers,  In  Benton  county, 
Art.  That  a  natural  drain  or  water  course 
runs  through  their  land  in  which  water 
flows  the  year  round.  That  a  sewer  Iniprove- 
ment  district  was  organized  in  the  dty  of 
Rogers  and  sewers  constructed  under  it. 
That  plaintiffs'  farms  were  situated  within 
a  mile  of  the  dty  limits,  and  that  they  resid- 
ed thereon.  And  that  a  septic  tank  was  oon- 
stmcted  near  their  farms,  and  that  the  ef- 
fluent from  It  flowed  through  the  natural 
drain  or  water  course  on  their  land. 

The  allegations  of  the  complaint  state  that 
the  septic  tank  was  maintained  In  such  a 
manner  as  to  constitute  a  nuisance,  and  the 
prayer  of  the  plaintiffs  is  that  the  nuisance 
be  abated  and  the  defendants  restrained  from 
maintaining  a  septic  tank  In  such  a  way  as 
to  constitute  a  nuisance. 

The  cause  of  action  against  the  dty  of 
Rogers  was  dismissed  by  plaintiffs,  and,  up- 
on a  hearing  of  the  cause,  the  chancellor  dis- 
missed the  complaint  for  want  of  equity. 
The  plaintiffs  have  appealed. 

[1]  In   the  absence  of  a  statute  making 
tbem  liable,  we  hare  held  that  an  action  will 
not  lie  against  a  munldpal  corporation  or  lo- 
cal Improvement  district  or  the  <^cers  there- 
of because  such  corporation  and  their  offi- 
cers are  merely  agents  of  the  state  for  gov- 
ernmental purposes.    For  cases  In  point  with 
reference  to  munldpal  corporations  and  their 
ofllcers,  see  the  following:     Browne  v.  Ben- 
tonvUle,  94  Ark.  80,  126  S.  W.  »3;  Franks  v. 
Holly  Grove,  93  Ark.  250,  124  S.  W.  614,  137 
Am.  St  Rep.  86 ;   Gregg  v.  Hatcher,  94  Ark. 
54,  126  S.  W.  lOOT,  27  U  R.  A.  (N.  S.)  138,  21 
Ann.  Gas.  982;    Gray  v.  Batesvllle,  74  Ark. 
616,  86  S.  W.  295;    Ft  Smith  v.  Dodson,  51 
Ark.  447,  11  S.  W.  687,  4  L.  R.  A.  252,  14  Am. 
St  Rep.  62;    Ft.  Smith  v.  York,  62  Ark.  84, 
12  S.  W.  157;   Arkadelphla  v.  Windham,  49 
Ark.  139,  4  S.  W.  450,  4  Am.  St  Rep.  32; 
Trammel!  v.  Russellvllle,  34  Ark.  105,  36  Am. 
Rep.  1.    For  cases  In  point  as  to  inxprore- 
ment  districts  and  their  officers,  see  Board 
of  Improvement  of  Sewer  District  No.  2  v. 
Moreland,  94  Ark.  380,  127  S.  W.  469,  21  Ann. 
Cas.  957;  Wood  v.  Drainage  District  No.  2  of 
Conway  County,  110  Ark.  416, 161  S.  W.  10B7. 
[2. 3]  Article  2,  §  22,  of  onr  Constitution, 
provides  that  private  property  shall  not  be 
taken,  appropriated,  or  damaged  for  public 
use  wlthont  Just  compensation. 

Under  onr  statute,  sewer  improvement  dis- 
tricts may  be  formed  in  dties  and  outlets 
therefor  secured  outside  the  corporate  limits 
of  the  dty.  See  Kraft  v.  Smothers,  103  Ark. 
270,  146  S.  W.  505.  ' 

As  the  Constitution  forbids  the  taking  of 
private  property  for  public  use  wlthont  Just 
compensation,  the  grant  of  the  Legislature  to 
cities  and  towns  to  form  sewer  improvement 
districts  and  to  obtain  an  outlet  therefor  out- 
side the  corporate  limits  of  such  municipality 


imposes  upon  such  corporations  the  correla- 
tive duty  to  make  Just  compensation  for 
property  so  taken.  In  the  exercise  of  this 
power,  we  have  held  that  the  turning  of  sew- 
age by  a  munldpal  corporation,  into  a  stream 
to  the  injury  of  lower  riparian  owners,  is 
within  the  constitutional  provision  requiring 
compensation  for  damaging  property  for  pub- 
lic use,  and  that  in  such  cases  the  damages 
should  be  assessed  on  the  theory  of  a  perma- 
nent taking  under  the  right  of  eminent  do- 
main. McLaughUn  v.  City  of  Hope,  107  Ark. 
442,  155  S.  W.  910,  47  L.  R.  A  (N.  S.)  137. 
The  same  prindple  was  recognized  in  City  of 
El  Dorado  et  al.  v.  Scruggs,  168  S.  W.  846, 
where  the  sewer  Improvement  district  ccm- 
mlssionera  constructed  a  sewer  and  appro- 
priated the  property  of  a  landowner  outside 
of  the  limits  of  the  corporation  for  the  pur- 
pose of  discharging  the  effluent  from  the  sep- 
tic tank  ot  the  sewer  district 

In  the  case  at  bar  the  plaintiff^  instituted 
actions  In  tlie  drcuit  court  for  the  taking 
and  damaging  of  their  property  by  the  sewer 
improvement  district  and  recovered  Judg- 
ments therefor.  As  we  have  already  seen, 
the  flow  from  the  septic  tank  emptied  into  a 
natural  drain  or  water  course  which  flowed 
through  plaintiffs'  land  and  which  contained 
water  tliroughout  the  year. 

[4]  The  measure  of  damages  to  a  riparian 
dwner  from  the  use  of  a  stream  as  an  outlet 
for  sewage  is  the  difference  in  value  of  the 
land  before  and  after  the  stream  was  so 
used.  TlUs  rule  was  laid  down  In  the  case 
of  Mcl«nghlin  v.  City  of  Hope,  supra,  and 
City  of  Efl  Dorado  v.  Scruggs,  supra. 

[6]  In  the  circuit  court  the  plaintiffs  were 
allowed  to  recover  damages  according  to  this 
mle;  that  is  to  say,  they  were  entitled  to 
and  allowed  to  recover  damages  for  the  land 
taken  and  damaged  by  the  construction  of 
the  sewer.  The  damages  allowed  in  such 
cases  are  those  which  result  from  a  proper 
construction  of  a  sewer.  According  to  the 
allegations  of  the  MMDplaint  after  the  sewer 
was  constructed  it  was  maintained  in  such 
a  way  as  to  constitute  a  nuisance.  The 
right  to  construct  sewers  and  drains  implies 
no  right  to  create  a  nuisance,  public  or  pri- 
vate It  is  the  duty  of  the  commissioners  of 
the  sewer  district  to  ccmstruct  the  sewer  so 
that  it  will  not  become  a  nuisance  to  any 
neighborhood  or  to  any  particular  inhabitant 
thereof;  and  it  is  the  duty  of  the  city,  after 
the  sewer  has  be«i  turned  over  to  it  to  avoid 
the  same  result  by  properly  maintaining  and 
repairing  the  sewer  after  It  Is  constructed. 
In  Joyce  on  Nuisances,  par.  284,  p.  373,  is 
said: 

"Where  the  mnnidpal,  quasi  munldpal,  and 
public  bodies  generally  proceed  to  ezerdae  or 
do  exercise  their  powers  in  constructing  and 
maintaining  great  public  works  of  a  sanitary 
nature,  such  as  a  sewerage  system,  and  the  ques- 
tion of  the  extent  of  or  limitations  upon  their 
powers  has  come  before  the  courts,  these  powers, 
and  the  rights  of  the  public  and  of  private  in- 
dividuals in  connection  therewith,  have  occa- 
sioned much  discussion.     But  notwithstanding 
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certajn  decisions  not  in  harmony  herewith,  it 

may  be  stated  that  even  though  a  municipality 
or  other  body  has  power  to  construct  and  maln- 
tnln  a  system  of  sowers,  and  although  the  work 
is  one  of  great  public  benefit  and  necessity,  nev- 
ertheless such  public  body  is  not  justified  in  ex- 
ercising its  powers  in  such  a  manner  as  to  create, 
by  a  disposal  of  its  sewage,  a  private  nuisance, 
■without  making  compensation  for  the  injury  in- 
flicted, or  being  responsible  in  damages  there- 
for, or  liable  to  equitable  restraint  in  a  proper 
case,  nor  can  these  public  bodies  exercise  their 
powers  in  such  a  manner  as  to  create  a  public 
nuisance,  for  the  grant  presumes  a  lawful  exer- 
cise of  the  power  conferred,  and  the  authority 
to  create  a  nuisance  will  not  be  inferred." 

See,  also,  2  Dillon,  Municipal  Corporations 
(4th  Ed.)  par.  1047. 

The  right  conferred  upon  the  sewer  com- 
missioners to  construct  the  sewer  system  and 
to  obtain  an  outlet  therefor  outside  the  dty 
limits  carried  with  it  the  power  to  condemn 
lands  necessary  for  the  outlet  and  for  the  con- 
struction of  the  septic  tank  and  filter  beds. 
In  the  suit  brought  In  the  circuit  court,  the 
plaintiffs  recovered  damages  for  ail  injuries 
to  their  property  as  were  the  natural  and 
necessary  result  of  the  construction  of  the 
sewer  system.  While  it  was  lawful  to  con- 
struct the  sewer  system,  and  the  plaintiffs 
have  received  compensation  for  the  injury  to 
their  property  incident  to  the  construction 
thereof,  it  by  no  means  follows  tliat  either 
the  city  authorities  or  the  sewer  commis- 
sioners have  the  right  to  act  in  excess  df 
the  powers  conferred  upon  them  by  law.  In 
short,  it  was  the  duty  of  the  sewer  commis- 
sioners to  use  due  jM.re  in  the  construction 
of  the  sewer  system,  and  the  same  duty  de- 
volved upon  the  city  authorities  in  the  opera- 
tion and  maintenance  thereof. 

The  record  shows  tliat  it  was  practicable 
at  a  reasonable  cost,  as  part  of  the  construc- 
tion of  the  sewer  system,  to  chemically  treat 
the  sewage  in  the  septic  tanlc  so  that  the  sol- 
Id  matter  was  reduced  to  a  Uquld  form,  and 
the  noxious  and  harmful  odors  would  to  a 
great  extent  be  eliminated.  It  was  the  duty 
of  the  sewer  commissioners  to  adopt  such  a 
method  in  the  construction  of  the  sewer  sys- 
tem, and  it  was  likewise  the  duty  of  the  city 
authorities  to  use  such  a  method  in  the  main- 
tenance of  the  system. 

[6]  This  brings  us  to  the  question  of 
whether  the  sewer  system  was  operated  and 
maintained  In  such  a  manner  as  to  constitute 
a  nuisance^ 

The  record  in  this  case  is  long.  Numer- 
ous witnesses  were  called  to  testify,  and  their 
evidence  to  a  considerable  extent  is  conflict- 
ing. 

The  evidence  on  the  part  of  the  defendants 
tends  to  show  that  the  sewer  and  the  septic 
tank  were  constructed  In  a  proper  manner, 
and  that  there  was  no  serious  pollution  of 
the  air  and  no  deposit  of  fecal  matter  or 
other  solid  substance  on  the  lands  of  the 
plaintiffs  or  on  otlier  lands  adjacent  to  the 
septic  tanlc. 

On  the  otlier  hand,  the  testimony  on  the 
part  of  the  plaintiffs  establishes  the  fact  that 


when  septic  tanks,  filtering  beds,  and  other 
devices  for  purifying  sewage  are  constructed, 
operated  and  maintained  in  a  proper  manner, 
the  solid  matter  which  goes  into  the  septic 
tank  is  reduced  to  a  liquid  form,  and  that 
the  flow  from  the  septic  tank  is  practically 
odorless,  and  that  no  noxious  odors  of  any 
serious  consequence  emanate  from  the  septic 
tank;  that  the  contents  of  the  septic  tank 
are  chemically  treated  in  such  a  way  that 
the  liquid  which  flows  therefrom  contains 
but  little  impure  matter. 

Several  witnesses,  including  physicians 
and  other  experts,  testified  that  they  had 
been  on  the  land  adjacent  to  the  septic  tank 
and  on  the  land  of  the  plaintiffs,  and  that 
fecal  matter  and  other  solid  substances  were 
allowed  to  flow  from  the  tank  along  with  im- 
pure water,  and  that  they  were  precipitated 
upon  the  lands  of  the  plaintiffs.  They  testi- 
fied as  to  the  volume  of  such  solid  substances 
as  were  allowed  to  flow  from  the  tank  and 
to  the  intensity  of  the  odors  therefrom. 

No  useful  purpose  could  l>e  served  by  stat- 
ing tills  testimony  In  detail.  It  Is  sufficient 
to  say  in  a  general  way  that  the  testimony 
showed  that  the  odor  came  from  the  decay- 
ing and  putrefying  organic  matter  contained 
in  the  septic  tank,  and  that  these  offensive 
odors  were  an  indication  of  weak  septic  ac- 
tion and  lack  of  purification.  Some  of  the 
water  which  flowed  from  the  tank  was  chem- 
ically treated  and  found  to '  contain  colon 
bacilli  and  to  produce  75  per  cent  gas.  The 
evidence  of  the  experts  shows  that  this  could 
have  been  avoided  by  a  proper  operation 
and  maintenance  of  the  sewer  system. 

After  a  careful  consideration  of  the  whole 
record,  we  are  of  the  opinion  that  tlie  clear 
preponderance  of  the  evidence  shows  that 
the  sewer  system  was  operated  and  main- 
tained in  such  a  way  as  to  constitute  a 
nuisance.  Our  statute  authorizing  cities  and 
towns  to  form  improvement  districts  for  the 
construction  of  a  system  of  sewers  did  not 
intend  to  authorize  the  creation  of  a  nuisance. 

[7]  The  defendants  pleaded  the  statute  of 
limitations.  The  sewer  system  was  created 
and  put  in  <4>eration  in  April,  1910,  and  the 
sewerage  has  been  continuously  discharged 
on  the  lands  of  the  plaintiffs  for  a  period  of 
three  years  thereafter.  We  do  not  agree 
with  the  contention  of  the  defendants,  bow- 
ever,  that  the  action  is  barred  by  the  statute 
of  limitations.  The  mere  fact  that  seweis 
are  of  permanent  construction  does' not  ren- 
der the  nuisance.  If  any,  permanent  also.  As 
we .  have  already  seen,  the  nuisance  in  the 
present  case  arose  from  faulty  operation  aad 
maintenance  of  the  sewer.  It  was  therefore 
of  a  ccmtinuing  or  recurring  nature,  and  the 
action  of  plaintiffs  was  not  barred. 

[S]  The  action  of  the  defendants  in  neg- 
ligently maintaining  the  sewer  at^roxlmate- 
ly  and  efflclaitly  contributed  to  the  nuisance. 
Thus  the  fundamental  basis  of  all  equity 
jurisdiction  in  tort  manifests  itself,  and  the 
right  of  the  plaintiffs  to  equitable  relief  ii 
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Clear  and  indisputable.  Pomeroy's  Equity 
Jurisprudence,  vol.  5,  |  614.  See,  also,  Dur- 
tey  y.  Thallielmer,  86  Ark.  644, 109  S.  W.  619 ; 
Joyce  on  Nuisances,  f  284,  p.  873. 

.[I]  As  we  have  already  seen,  this  court 
has  uniformly  beld  that  neither  municipal 
corporations  nor  local  ImproTement  districts 
nor  their  officers  may  be  sued  at  law  for 
tort ;  but  it  does  not  follow  that  in  a  proper 
case  they  may  not  be  enjoined  from  creating 
a  nuisance  or  be  required  to  abate  one  al- 
ready created  by  them.  Indeed,  this  affords 
ground  for  equitable  relief  in  actions  like 
this.  The  object  of  the  organization  of  a 
taewer  district  and  the  authority  of  its  board 
of  commissioners  is  limited  to  the  construc- 
tion o£  the  sewer  and  paying  for  same. 
When  completed,  they  become  subject  to  the 
control  of  the  dty.  Pine  Bluff  Wata-  Co.  v. 
Sewer  District,  66  Ark.  205,  19  S.  W.  576; 
City  of  El  Dorado  v.  Scruggs,  sujMra. 

There  is  some  conflict  in  tiie  testimony  as 
to  whether  or  not  the  construction  of  the 
sewer  has  been  completed.  The  record 
shows  that  the  sewer  has  been  in  operation 
several  years,  and  that  owing  to  faulty  con- 
struction, its  operation  has  created  a  nui- 
sance. This  defect  the  commissioners  have 
tried  to  remedy,  but  they  hare  not  yet  suc- 
ceeded. It  does  not  definitely  appear  from 
the  record  whether  or  not  the  sewer  has  been 
turned  over  to  the  city  authorities.  It  does 
show  tiiat  the  plaintiffs  dismissed  their 
cause  of  action  against  the  city  authorltlea. 
This  they  should  not  have  done,  and,  inas- 
much as  the  decree  roust  be  reversed  for  the 
causes  above  stated,  they  will  be  permitted 
to  amend  their  complaint,  if  they  are  advised 
so  to  do,  to  again  make  the  city  a  party  to  the 
action ;  and  the  chancellor  will  be  directed  to 
enjoin  the  city  authorities  or  sewer  commis- 
sioners, whichever  now  have  control  of  the 
operation  and  maintenance  of  the  sewer  sys- 
tem, from  oi)erating  and  maintaining  it  so  as 
to  create  or  continue  a  nuisance  on  the  lands 
of  the  plaintiffs. 

It  Is  80  ordered. 


BANK  OF  HOXIE  v.  WHITE  et  at 

(No.  15.) 

(Supreme  Court  of  Arkansas.     May  31,  1915.) 

1.  Banks  and  Bankino  €=>116— Pbinoipai. 

and  aoent  ®=»148— authoeitt  of  aoent 

— Notice — DSAPr. 

Where  a  draft  showed  on  its  face  that  It 
represented  the  price  of  flour  sold  to  the  ac- 
ceptor by  the  drawer's  principal,  and  the  cash- 
ier of  the  bank  to  whom  the  agent  assigned  it 
as  collateral  to  secure  his  individual  debt  to 
the  bank  knew  what  it  represented,  the  bank 
was  chargeable  with  notice  that  the  agent  had 
no  authority  to  use  the  draft  for  his  individual 
purposes. 

[Ed.  Note.— iEV>r  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $$  282-287;  Dec.  Dig. 
«=>116;  Principal  and  Agent,  Cent.  Wg.  i§ 
634-552;    Dec.  Dig.  <8=>148.] 


2.  Pbincipaz.  and  Aoent  «=9l48— Axjthob- 
ITY  OF  Agent— NoTio*. 

Persons  who  deal  with  an  agent  with 
knowledge  of  the  agency  must  take  notice  of 
his  want  oT  authority  to  nse  the  proceeds  of  a 
<:ollecti<»i  for  bis  individual  purposes.  ' 

[Ed.  Note.— -For  other  cases,  see  Principal 
and  Axent,  Cent.  Dig.  §§  534-552;  Dec.  Dig. 
«=»148.] 

3.  Pbinoipal  and  Agent  <8=>160%— Atttttori- 
TT  OP  Agent— MiSAPPBOPBiATioN  of  Fbin- 
cipal's  Funds. 

Where  a  bank  received  a  draft  as  security 
for  an  agent's  debt  due  the  bank,  knowing  that 
the  agent  had  no  authority  to  so  use  the  draft, 
and  thereby  misappropriate  the  funds  of  his 
principal,  the  acceptor  of  the  draft  properly 
refused  to  pay  the  amount  thereof  to  the  bank ; 
the  rule  that  the  acceptance  of  a  draft  is  a 
guaranty  of  the  drawer's  authority  not  apply- 
ing in  such  case. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {  688;  Dec  Dig.  «=» 
160%.] 

Appeal  from  Circuit  Court,  Craighead 
County;  J.  F.  Oantn^y,  Judge. 

Action  by  the  Hadley  Milling  Company 
ngalnst  B.  D.  White,  wherein  the  Bank  of 
Hoxie  was  made  a  party  and  filed  an  inter- 
plea  asking  judgment  against  Wbite.  Judg- 
ment for  plaintiff  against  White,  and  for 
White  against  the  Bank,  and  the  Bank  ap- 
peals.   Affirmed. 

Baker  &  Sloan,  of  Jonesboro,  for  appellant. 
Hawthorne  &  Hawthorne  and  Lamb,  Cara- 
way &  Wheatley,  all  of  Jonesboro,  and  D.  K. 
Hawthorne,  of  Little  Rock,  for  appellees. 

Mcculloch,  O.  J.  one  of  the  appellees, 
Hadley  Milling  Company,  a  foreign  corpora- 
tion engaged  in  the  manufacture  and  sale  of 
flour,  Instituted  this  action  against  appellee 
White  to  recover  the  sum  of  $710,  the  price 
of  a  ear  load  of  flour  sold  to  White  by  the 
plaintiffs  agent,  one  J.  E.  Burke.  White  was 
engaged  in  the  mercantile  business  at  Lake 
City,  Ark.,  when  he  purchased  the  car  load 
of  flour,  and  about  the  time  of  the  delivery 
of  the  flour  to  him  he  accepted  a  draft  drawn 
on  him  by  Burke  In  the  name  of  the  latter's 
principal,  Hadley  Milling  Company,  but  pay- 
able to  Burke's  own  order,  for  the  full 
amount  of  the  price.  The  draft  was  drawn 
on  January  30,  1913,  and  was  payable  Feb- 
ruary 15, 1914,  and  was  signed  "Hadley  Mill- 
ing Company,  per  J.  B.  Burke."  White  lifr 
dorsed  his  acceptance  upon  the  draft  Burke 
assigned  the  draft  before  maturity  to  the 
Bank  of  Boxle,  a  banking  corporation  nt 
Hoxie,  Ark.,  as  collateral  to  secure  his  own 
debt  to  that  bank  for  borrowed  money. 
Burke  absconded  without  having  accounted 
to  bis  principal,  for  that  and  other  amounts 
collected  by  him  in  similar  transactions. 
White  admitted  bis  liability  for  the  price  of 
the  flour,  and,  after  setting  up  in  hl.s  answer 
the  facts  concerning  the  draft,  asked  that 
the  Bank  of  Hoxie  be  made  a  party  to  the 
suit,  and  that  he  be  permitted  to  pay  the  sum 
due  into  court  White  paid  the  money  into 
conrt  upon  order  of  the  court,  and  the  Bank 
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of  Hozle  was  brongbt  in  as  a  party  and  filed 
its  Interplea  asking  Judgment  against  White 
on  the  draft.  The  case  was  submitted  to 
the  court  sitting  as  a  Jury,  and  judgment  was 
rendered  in  faTor  of  Hadley  Milling  Com- 
pany against  White,  and  the  clerk  was  or- 
dered to  pay  over  the  ihind  in  court  in  sat- 
isfaction of  that  Judgment,  and  Judgment 
was  rendered  in  White's  favor  on  the  claim 
of  appellant,  Bank  of  Hoxle. 

The  question  presented  here  is  whether  or 
not  there  is  sufficient  evidence  to  support  the 
findings  of  the  court  It  is  unnecessary  to 
discuss  the  question  whether  or  not  from  the 
facts  of  the  case  it  was  within  the  apparetat 
scope  of  Burke's  authority  to  draw  a  time 
check  in  his  own  favor  for  the  price  of  the 
flour  sold  to  White  so  that  the  latter  would 
have  been  protected  in  paying  a  check  drawn 
in  that  way.  The  testimony  in  this  case,  so 
far  as  would  concern  any  controversy  be- 
tween Hadley  Milling  Company  and  White,  Is 
very  similar  to  that  which  was  brought  out 
in  the  recait  case  of  Hadley  Milling  Co.  v. 
Kelley,  174  S.  W.  227,  except  that  the  Bank 
of  Hoxle  was  not  a  party  to  the  other  suit, 
and  Its  rights  were  not  involved  in  the  con- 
troversy. The  Judgment  of  the  court  in  the 
present  case  settled  the  controversy  between 
Hadley  Milling  Company  and  White,  and  the 
latter  has  not  appealed,  so  we  are  only  con- 
cerned with  the  claim  of  appellant  against 
White  to  recover  on  the  draft. 

[1, 2]  The  undisputed  evidence  is  that 
Burke's  authority  was  to  collect  only  in 
money,  and  that  he  had  no  authority  to  draw 
a  draft  in  his  own  favor  or  to  use  the  collec- 
tions for  his  individual  purposes.  It  is  also 
undisputed  that  the  cashier  of  the  bank, 
when  he  accepted  the  draft  from  Burl^ 
knew  that  it  was  for  the  price  of  flour  sold 
by  Burke  for  bis  principal,  the  Hadley  Mill- 
ing Company.  In  fact,  the  draft  shows  those 
tacts  upon  its  face,  and  that  was  sufficient  to 
put  the  bank  upon  notice  that  Burke  had  no 
authority  to  use  the  draft  for  his  individual 
purposes.  The  fact  that  Burke  made  the 
draft  payable  to  his  own  order  does  not  alter 
the  controlling  principle,  which  is  that  an 
agent  with  authority  to  collect  money  for 
his  principal  has  no  right  to  use  the  funds 
for  his  Individual  purposes,  and  it  is  not 
within  the  apparent  scope  of  his  authority  to 
BO  use  the  funds.  Persons  who  deal  with  an 
agent  with  knowledge  of  the  agency  must 
take  notice  of  the  want  of  his  authority  to 
use  the  proceeds  of  the  collection  for  bis  in- 
dividual purposes.  Smith  v.  James,  63  Ark. 
135,  13  S.  W.  701 ;  Brlggs  v.  Collins,  167  S. 
W.  1114,  L.  B.  A  1915A,  686. 

[3]  The  use  of  the  draft  made  by  Burke 
constituted  an  attempt  to  misappropriate  the 
funds  of  his  principal,  and,  even  if  White 
would  have  had  to  pay  the  draft  in  the 
hands  of  an  innocent  purchaser,  he  would 
have  had  no  right  to  pay  to  one  who  had 
notice  of  those  facts,  and  the  proof  is  undis- 


puted that  appellant  was  apprised  of  facts 
which  made  the  transaction  an  attempt  on 
the  part  ot  Burke  to  misappropriate  the 
funds  of  his  principal  Therefore,  accord- 
ing to  principles  of  law  which  are  quite  well 
settled,  the  bank  has  no  rightful  claim  to 
the  funds  represented  by  the  draft,  for  the 
simple  reason  that  it  participated  in  tlie  at- 
tempt of  an  agent  to  misappropriate  the 
funds  of  bis  principal. 

This  conclusion  does  not  disregard  the 
principle  so  earnestly  contended  for  by  apitel- 
lant's  counsel  that  the  acceptance  of  a  draft 
amounts  to  a  guaranty  of  the  capacity  and 
authority  of  the  drawer;  for  that  principle 
does  not  apply  to  a  case  where  the  agent  mis- 
appropriates the  draft  to  his  own  use,  with 
the  actual  knowledge  of  one  who  receives  the 
draft  from  him.  The  acceptor  does  not,  by 
his  act  of  acceptance,  guarantee  the  anttaor- 
ity  of  the  agent  to  use  the  draft  for  his  own 
individual  purposes,  and  whoever  takes  it 
from  the  agent  with  knowledge  of  the  mis- 
appropriation gains  nothing,  for  the  reason 
that  his  title  to  the  draft  is  vitiated  by  the 
fraud  of  the  agent. 

The  Judgment  Is  therefore  affirmed. 


SCHOOL  DIST.  NO.  45  v.  SCHOOL  DIST. 
NO.  8.     (No.  33.) 

{Supreme  Court  of  Arkansas.    June  7,  1915.) 

1.  Schools  and  School  Distbictb  «=s>37— 
Petition  to  Dividx  Di6tbioi>— Ncmbeb  or 
PETmoNEBS— *  *  Divided  . " 

Under  Kirby'g  Dig.  %  7544,  providing  tiiat 
the  county  court  may  form  new  school  districts 
or  change  the  boundaries  thereof,  on  petition 
of  a  majority  of  all  the  electors  resiaing  in 
the  territory  of  the  districts  to  be  divided,  a  pe- 
tition signed  by  only  one  of  the  two  voters  re- 
siding in  the  territory  of  the  district  to  be  di- 
vided was  insufScient,  though  it  was  signed  by 
a  majority  of  the  voters  of  the  district  to  which 
the  territory  was  to  be  added;  the  word  "di- 
vided," as  used  in  such  statute,  not  being  equiva- 
lent to  "affected." 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Schools  Districts,  Cent  Dig.  IS  60-66,  67;  Dec. 
Dig.  <S=937. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Divide.] 

2.  Schools  and  School  Distbicts  4=>3T— 
Division   of   Distbict— Petition— Discm- 

TION. 

On  presentation  of  a  petition  to  divide  a 
school  district,  and  attach  a  portion  of  the 
territory  thereof  to  another  district,  the  county 
court  need  not  grant  the  petition  merely  be- 
cause it  is  signed  by  a  majority  of  the  petition- 
ers residing  in  the  territory  of  the  districtt 
to  be  divided,  as  required  by  Kirby's  Dig.  f 
7644,  but  may,  in  its  discretion,  refuse  to  dind* 
the  district  where  it  appears  that  such  division 
is  not  for  the  best  interests  of  the  districts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S§  60-65,  67;  Dec. 
Dig.  e=>37.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;  W.  H.  Evans,  Judge. 

Proceedings  between  School  District  No.  45 
and  School  District  No.  8,  wherein  a  petition 
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to  change  the  boundaries  of  District  No,  46  so 
as  to  tranBfer  territory  to  District  No.  8,  was 
refased  by  the  county  court  and  granted  by 
the  circuit  court  on  appeal,  and  School  Dis- 
trict No.  45  appeals.  Beversed  and  remand- 
ed, with  directions. 

E!.  H.  Vance,  Jr.,  of  Malvern,  for  appellant. 
3.  G.  Boes,  of  MalTetn,  for  ai^>ellee. 

Mcculloch,  C.  J.  TMs  is  a  controversy 
over  the  change  of  the  boundary  line  between 
two  adjoining  school  districts  in  Hot  Spring 
county  transferring  about  three  sections  of 
land  from  district  No.  46  and  attaching  the 
same  to  district  No.  8.  The  proceedings  were 
Inaugurated  on  the  petition  of  electors  which 
constituted  a  majority  of  the  aggregate  num- 
ber of  electors  of  both  districts,  but  all  of 
tbe  petitioners,  save  one,  resided  In  district 
No.  8.  There  were  only  two  voters  residing 
upon  the  disputed  territory  sought  to  be 
transferred  from  one  district  to  the  other, 
and  one  of  them  signed  the  petttlcm,  being  the 
4»1y  elector  in  district  Na  45  who  signed. 
The  county  court  refused  to  grant  the  prayer 
of  the  petition,  but  on  appeal  to  the  circuit 
court  the  prayer  was  granted,  and  Judgmrat 
was  rendered  changing  the  boundaries  of  the 
districts  so  as  to  transfer  tbe  disputed  terri- 
tory to  district  Na  8. 

[1  ]  cnie  dedslon  of  the  case  invcdved  a  con- 
Bteactlon  of  the  statute  on  this  subject,  which 
reads  as  foUows: 

"The  county  court  shall  have  the  right  to 
form  new  school  districts  or  change  the  bounda- 
ries thereof  upon  a  petition  of  a  majority  of 
all  the  electors  residing  upon  the  territory  of 
the  districts  to  be  diTided.''  Kirby's  Digest,  { 
7544. 

On  both  sides  of  the  controversy,  the  case 
of  Hudspeth  v.  WaUls,  54  Ark.  134,  16  S.  W. 
184,  Is  cited,  with  tbe  c<mtentlon  that  It  Is 
decisive  of  this  case,  but  we  do  not  find  that 
It  has  any  bearing  on  the  question  now  in- 
volved. In  that  case  the  petitioners  were  at- 
tempting to  form  a  new  school  district  out  of 
territory  taken  from  fouf  old  districts,  and 
the  contention  of  those  exposing  the  forma- 
tion of  the  district  was  that  the  statute  re- 
quired a  petition  of  a  majority  of  the  electors 
of  each  district  td  be  divided,  but  the  court 
held  that  the  statute  meant  that  there  mast 
be  a  majority  of  the  aggregate  number  of 
electors  of  all  the  districts  to  be  divided. 
The  court,  In  deciding  that  case,  literally  fol- 
lowed the  language  of  the  statute. 

Now,  it  will  be  observed  from  the  narra- 
tive of  the  facts  that  district  No.  45  Is  the 
only  cme  to  be  divided.  The  disputed  terri- 
tory is  to  be  added  to  district  No.  8,  but  that 
district  is  not  to  be  divided.  So,  if  we  follow 
the  language  ot  the  statute  literally.  It  leads 
necessarily  to  the  conclusion  that  a  petition 
of  a  majority  of  the  electors  of  district  No. 
45,  which  is  the  one  to  be  divided,  is  required, 
and  that  the  number  of  electors  In  district 
No.  8  is  not  to  be  taken  irro  account  at  all 


la  determining  the  requisite  number  of  peti- 
tioners who  could  authorize  the  county  court 
to  make  the  change.  Counsel  for  appellee 
treat  the  statute  as  providing  that  a  petition 
of  a  majority  of  each  of  the  districts  to  be 
affected  Is  required,  but  that  calls  for  sub- 
stitution of  the  word  "affected"  for  the  word 
used  in  the  statute— a  word  having  an  alto- 
gether different  meaning. 

[2]  It  may  be  argued  also  that  this  con- 
struction of  the  statute  gives  no  voice  at  all 
to  the  electors  of  the  district  to  which  the 
territory  is  to  be  attached,  but  the  answer 
to  that  Is  that  they  can  be  heard  in  the  coun- 
ty court,  where  there  is  a  discretion  vested  to 
determine  whether,  even  though  the  statutory 
requisites  have  been  complied  with,  it  Is  for 
the  best  Interest  of  the  districts  for  the 
change  to  be  made.  The  county  court  is  not 
bound  to  grant  the  i>etltion  merely  because 
the  prerequisites  are  complied  with,  but  that 
court  or  the  circuit  court  on  appeal  may  exer- 
qise  a  discretion  in  regard  to  making  the 
change.  Hale  v.  Brown,  70  Ark.  471, 69  S.  W. 
260;  Stephens  v.  School  District,  104  Ark. 
145,  148  S.  W.  604;  Carpenter  v.  Leather- 
man,  176  S.  W.  118. 

Tbe  court  has  no  authority,  however,  to 
make  the  change  unless  the  statute  has  been 
complied  with  by  a  presentation  of  a  petition 
signed  by  a  majority  of  the  electors  of  the 
district  or  districts  to  be  divided.  The  peti- 
tion In  this  case  did  not  come  up  to  the  re- 
quirements of  the  statute,  and  therefore  the 
circuit  court  erred  in  granting  the  prayer 
thereof. 

The  judgment  is  theretwe  reversed,  and 
the  cause  is  remanded,  with  directions  to  the 
circuit  court  to  enter  a  judgment  denying 
the  prayer  of  the  petition,  as  was  done  by 
the  county  court  of  Hot  Spring  county. 


KIM»ATRICK  V.  HOWAN.     (No.  3&) 
(Supreme  Court  of  Arkansas.     June  7,  1915.) 

1.  Tbial  ^=»25  —  Aboumxnt  —  Bubden  of 
Pboof. 

Kirby's  Dig.  f  3107,  provides  that  the  bur- 
den of  proof  lies  on  the  party  who  would  be  de- 
feated if  no  evidence  were  given.  Section  6107 
makes  it  the  duty  of  the  guardian  of  a  person 
of  unsound  mind  to  file  an  answer  denying  the 
material  allegations  of  the  complaint.  In  a  suit 
on  a  note  given  by  an  incompetent,  the  aver- 
ments of  the  complaint  including  the  execution 
of  the  instrument  sued  on  were  denied.  Held. 
that  the  burden  of  proof  was  on  plaintiff,  and 
hence  it  was  nroper  for  the  court,  rm^er  section 
6196,  Bubd.  6,  to  allow  plaintiff  to  open  and 
close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g§  44-75;    Deo.  Dig.  «=.25.] 

2.  Appeal  and  &"«ob  ®=>260— Presentatioji 
OF  Gbounds  or  Keview  in  Coubt  Below — 
NKCKSsrrT. 

Where  alleged  Incompetent  evidence  was  not 
excepted  to  below,  its  admission  cannot  be  ques- 
tioned on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1503-1515;  Dec.  Dig.  i3=» 
260.] 


^=3For  oUier  caseo  aee  same  topic  and  iSLBT-NUUBBR  In  all  Key-Numbered  DlgasU  and  Indexes 


Digitized  by 


Google 


•894 


177  SOUTHWESTERN  REPOBTEB 


(Ark 


3.  BviDRNOE  ®=341!>-Paboi,  Evidence— Doc- 
uments. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  land,  plaintiff  is  entitled  to  show 
that  the  consideration  recited  in  the  deed  as 
having  been  paid  was  not  actually  paid. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §i  1912-192S;    Dea  Dig.  «=»419.] 

4.  Insane   Persons   «=>9]— Actions-^ trnis- 
DicnoN  OF  Court  of  I^aw. 

An  action  on  a  note  executed  by  an  incom- 
petent may  be  brought  at  law,,  and  the  defense 
of  incompetency  there  urged,  so  that  it  was  not 
error  for  the  court  to  refuse  to  transfer  the 
cause  to  equity. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  i  159 ;   Dec.  Dig.  e=>91.] 

6.  Appeai.  and  Ebbos  9=31002  —  Review  — 

Vebdict. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E)rror,  Cent  Dig.  §g  3935-3937;  Dec.  Dig.  «=> 
1002.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;  W.  H.  Evans,  Judge. 

Action  by  James  F.  Rowan  against  Wil- 
liam Kilpa trick  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Appellee  bronght  suit  against  William  Kll- 
patrick  on  a  promissory  note  for  $4,000,  al- 
leged to  have  been  executed  by  said  Kllpat- 
rick  as  consideration  for  the  sale  of  a  cer- 
tain tract  of  land  conveyed  to  him  on  the 
9th  day  of  April,  1912,  by  a  warranty  deed. 
The  complaint  alleged  that  the  note  recited 
that  no  lien  was  retained  for  the  purchase 
money  and  that  a  guardian  had  be«i  appoint- 
ed for  said  Kllpatrick  in  September,  1912,  on 
the  alleged  ground  of  Insanity.  The  guardian 
answered,  making  a  statutory  denial  of  the 
allegations  relative  to  the  sale  of  the  land 
and  the  execution  of  the  note,  and  alleged 
further  the  lncomi>etency  of  the  defendant 
to  contract  at  the  time,  and  that  plaintiff  iiad 
on  the  5tb  day  of  August,  1912,  conveyed 
certain  other  lands  to  (said  Kllpatrick  for  a 
certain  designated  consideration;  that  bia 
said  ward  was  non  compos  mentts  at  the 
time  and  incapable  of  making  the  contract, 
and  that  all  of  the  notes  and  deeds.  Including 
those  sued  on,  should  be  canceled  and  the 
proi^erty  reconveyed  to  the  plaintiff  by  au- 
thority of  the  chancery  court ;  that  the  title 
should  be  divested  from  the  defendant  Kll- 
patrick and  vested  In  the  plaintiff,  and  mov- 
ed to  transfer  the  cause  to  equity,  which  mo- 
tion was  denied.  The  note  was  introduced  in 
evidence,  and  it  was  shown  by  the  testimony 
of  Mr.  Young,  a  notary  public,  that  the  note 
was  executed  by  Kiii>atrick  at  the  time  the 
deed  of  conveyance  of  the  land  was  made  to 
him  by  Rowan  and  wife.  Rowan  also  testi- 
fied relative  to  the  transaction  over  the  ob- 
jections of  the  guardian.  There  was  testi- 
mony relating  to  the  value  of  the  lands  and 
to  the  mental  capacity  of  the  maker  of  the 
note.    The  Jury  returned  a  verdict  In  favor 


of  the  plaintiff  for  the  amount  of  tbe  note 
sued  on,  from  the  Judgment  upon  which  this 
appeal  is  prosecuted. 

H.  B.  Means  and  Wm.  R.  Duflle,  boOi  ot 
Malvern,  for  appellants.  J.  C.  Ross  and  D. 
D.  Glover,  both  of  Malvern,  for  appellee. 

KIRBT,  J.  (after  stating  tbe  facts  as 
above).  It  is  contended  for  appellant  that 
the  court  erred  in  refusing  him  permission  to 
open  and  close  the  argument  to  the  jury,  and 
also  in  permitting  the  appellee  to  testify 
about  the  transaction  with  the  ward  of  ap- 
pellant 

[1]  The  statute  provides  that  "tbe  harden 
of  proof  in  the  whole  action  lies  on  the  party 
who  would  be  defeated  if  no  evidence  were 
given  on  either  side"  (section  3107,  Kirby's 
Digest),  and  ateo  that  it  is  tbe  duty  of  the 
guardian  of  a  person  of  unsound  mind  to  file 
an  answer  denying  tbe  material  allegations 
of  the  complaint,  prejudicial  to  such  defend- 
ant (section  6107,  Kirby's  Digest).  The  an- 
swer herein  denied  the  execution  ot  the  note 
sued  on,  and.  If  no  evidence  had  been  intro- 
duced. Judgment  must  necessarily  have  been 
rendered  for  the  defendant,  and  this  notwith- 
standing there  was  no  plea  of  non  est  fac- 
tum. The  genuineness  of  tbe  instrument 
could  have  been  contested  under  the  denials 
of  tbe  answer.  Railway  v.  Smith,  82  Ark. 
100, 100  S.  W.  884;  HaU  T.  Rea,  86  Ark.  272, 
107  S.  W.  1176.  Since  tbe  harden  of  proof 
was  on  the  plaintiff,  he  had  the  right  to  open 
and  close  the  argument,  and  the  court  com- 
mitted no  error  in  its  ruling  upon  the  ques- 
tion.    Section  6196,  subd.  6,  Kirby's  Digest 

[2]  No  exceptions  and  objections  to  the  tes- 
timony of  appellee  relating  to  the  transaction 
with  the  ward,  Wm.  Kllpatrick,  are  incorpo- 
rated in  tbe  motion  for  a  new  trial  as 
grounds  therefor,  and  same  are  thereby  waiv- 
ed. Railway  v.  McNeU,  79  Ark.  470,  86  S.  W. 
163;  Thomas  v.  Jackson,  106  Ark.  353,  151 
S.  W.  521 ;  Burrow  v.  Hot  Springs,  85  Ark. 
405,  lOU  S.  W.  823.  The  grounds  numbered 
11  and  12  of  tbe  motion  for  a  new  trial  are 
tbe  only  ones  that  even  mention  anything 
relative  thereto,  and  in  one  it  is  claimed  that 
the  court  erred  In  permitting  the  note  sued 
on  to  be  exhibited  in  evidence  and  considered 
by  the  Jury,  and  tn  the  other  that  Uie  court 
erred  in  permitting  tbe  appellee  to  contradict 
tbe  recitals  in  the  deed  of  conveyance  ac- 
knowledging the  payment  of  $4,000  in  casb. 
Neither  of  these  assignments  disclose  that 
tbe  objection  was  made  to  the  competency  of 
the  witness  to  testify  about  a  transaction 
with  tbe  ward. 

[3]  The  appellant  guardian,  himself,  iotro- 
dnced  the  deed  of  conveyance  with  its  recitals 
of  payment  in  evidence  upon  cross-examina- 
tion of  tbe  appellee,  and  itls  complained  that 
the  conrt  erred  in  allowing  the  witness  to  con- 
tradict the  recitals  of  tbe  deed.  It  is  com- 
petent, however,  to  show  IJiat  the  considcra- 
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tion  bas  not  be&k  paid  as  recited  in  tlie  writ 
ten  Instrument.  Cox  t.  Smith,  99  Ark.  218, 
138  S.  W.  978;  J.  H.  MaglU  Lumber  Co.  v. 
Lane-White  Lumber  Co.,  90  Ark.  426,  119 
S.  W.  822. 

Appellee,  after  the  recital  of  the  deed  ac- 
knowledging payment  was  introduced  In  evi- 
dence by  appellant,  stated  that  he  took  the 
note  in  payment  of  the  purchase  money  of 
the  land  and  that  no  Hen  was  retained  there- 
for. He  was  testifying  about  the  deed  made 
by  Iiimself  and  at  the  instance  of  the  guard- 
ian in  doing  sa  Moreover,  the  testimony  of 
disinterested  witnesses  showed  the  execution 
of  the  note  by  Wm.  KUpatrlck,  and  there 
was  no  testimony  attempted  to  be  Introduced 
showing  the  same  had  been  paid,  except  the 
recital  of  the  deed  already  mentioned. 

[4]  Neither  did  the  court  err  In  refusing 
to  transfer  the  cause  to  equity.  Appellee 
had  the  right  to  bring  his  action  upon  the 
note  in  a  court  of  law  and  to  have  a  trial 
thereof  by  a  Jury,  and  appellant's  remedy  at 
law  was  adequate,  since  he  had  the  right  to 
show  that  his  ward  was  incompetent  to 
transact  business  at  the  time  of  the  execu- 
tion of  the  note  sued  on,  as  a  defense  there- 
to. The  answer  in  fact  did  not  set  up  any 
equitable  relief  to  which  appellant  was  en- 
titled. 

[5]  The  evidence  tends  strongly  to  show 
that  Wm.  Ellpatrl(&  was  of  unsound  mind 
and  not  capable  of  contracting  at  the  time 
of  the  transaction  and  execution  of  the  note, 
and  that  he  was  overreached  and  imposed 
upon  in  the  sale  of  the  lands  at  the  price 
agreed  upon ;  but  all  the  Issues  were  submit- 
ted to  the  Jury  under  fair  instructions,  and 
they  have  found  in  appellee's  favor,  and  the 
verdict  is  not  without  sufficient  evidence  to 
Enistaln  it. 

The  record  discloses  no  prejudicial  error, 
and  the  Judgment  is  affirmed. 


SMITH  et  al.  V.  FIRST  NAT.  BANK  OF  DE 

WITT.    <No.  47.) 
(Supreme  Court  of  Arkansas.    June  14,  1915.) 
1.  Apfeai.  and    Ebbob   «=3872— Review    or 

Intebmbdiate  Obdebs  and  Decbeeb. 

Under  Kirby's  Dig.  {  1199,  providing  that 
an  appeal  shall  not  be  granted  except  within 
one  year  next  after  the  rendition  of  the  judg- 
ment, order,  or  decree  sought  to  be  reviewed, 
-where  no  appeal  was  taken  from  a  foreclosure 
decree,  any  error  therein  could  not  be  reviewed 
on  appeal  from  an  order  confirming  a  sale  there- 
under, the  transcript  on  which  appeal  was  filed 
more  than  a  year  after  the  foreclosure  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3513-S521 ;  Dec.  Dig.  <S=» 
872.1 
Z,  Affkai.  and  Erbob  «=>934  —  Pbesukp- 

TIOMS  IN  SUPPOBT  OF  JCOOUXNT. 

On  appeal  from  an  order  confirming  a 
Bole  to  the  mortgagee  under  a  decree  foreclosing 
a  mortgage,  it  will  be  presumed  that  the  court 
correctly  overruled  an  exception  to  the  con- 
firmation on  the  ground  that  the  mortgagee 
atrreed   to  buy  the  land   and  reconvey   to  the 


mortgagor  where  no  evidence  was  oifered  in 
support  of  the  exception ;  it  devolving  upon 
the  mortgagor  to  prove  the  matter  alleged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3777-3781,  3782;  Dec.  Dig. 
«=»934.] 

S.   MOBTOAOBS    «=s>526— FOBBOLOSUXB— NonCK 

or  Sale — Pbesumptions. 

Where  the  commissioner's  report  of  a  sale 
by  him  under  a  foreclosure  decree,  recited  that 
the  sale  was  made  pursuant  to  the  decree,  and 
that  due  notice  of  the  tinje  and  place  thereof 
was  given  as  required  by  law,  the  presumption 
was,  in  the  al)sence  of  proof  to  the  contrary, 
that  notice  was  given  as  required  by  statute, 
and  an  exception  to  the  confirmation  of  the 
sale  on  the  ground  that  the  land  was  not  ad- 
vertised as  required  by  statute  was  properly 
overruled ;  no  evidence  in  support  of  the  ex- 
ception being  olTered. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  S|  1530-15&1:   Dec.  Dig.  «=»526.] 

4.  JnnOMBNT  *=»707  —   Oonci.ubivkne88  — 

Mattebb  Concluded. 

The  decision  on  appeal  from  an  order  con- 
firming a  sale  under  a  foreclosure  decree  would 
not  affect  the  rights  of  the  mortgagor  against 
the  purchaser  at  a  sale  under  execution  to  sat- 
isfy a  deficiency  judgment,  nor  the  rights  of 
the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  {  1230;  Dec.  Dig.  «=>707.) 

Appeal  from  Arkansas  Chancery  Court; 
Jno.  M.  EUlott,  Chancellor. 

Suit  by  the  First  National  Bank  of  De 
Witt  against  Martin  Smith  and  others. 
From  an  order  confirming  a  sale  of  lands 
under  a  foreclosure  decree,  defendants  ap- 
peal.   Affirmed. 

W.  N.  Carpenter,  of  De  Witt,  for  appel- 
lants. 

HART,  J.  This  Is  an  appeal  from  an  or- 
der of  the  chancery  court  confirming  a  com- 
missioner's sale  of  lands  made  under  a  de- 
cree foreclosing  a  mortgage.  The  facts  are 
as  follows:  On  January  31,  1913,  Martin 
Smith  and  Caroline  Smith  executed  a  note 
to  the  First  National  Bank  of  De  Witt,  for 
$1,218.C5,  due  60  days  after  date,  and  the 
same  was  secured  by  a  mortgage  on  real  es- 
tate. On  December  18,  1913,  the  bank  insti- 
tuted an  action  In  the  chancery  court  to  fore- 
close the  mortgage  and  recover  Judgment  on 
the  note.  On  February  4,  1914,  Judgment 
was  rendered  in  favor  of  the  bank  on  tlie 
note  and  a  decree  ordering  the  mortgage 
foreclosed  was  entered  of  record.  The  laud 
was  sold  by  a  commissioner  appointed  by 
the  court  pursuant  to  the  dlnections  of  the 
decree,  on  March  28,  1914.  The  bank  was 
the  highest  bidder  at  the  sale,  and,  having 
bid  the  sum  of  $1,000,  was  declared  the  pur- 
chaser. On  the  28tb  day  of  March,  1914,  an 
execution  was  Issued  and  levied  on  other 
lands  of  Martin  Smith  to  satisfy  the  balance 
of  the  Judgment  The  lauds  levied  upon 
were  sold  under  execution  sale  May  14,  1914, 
and  the  Henry  Wrape  Company  became  the 
purchaser  thereof  at  said  sale.  The  com- 
missioner appointed  to  sell  the  lands  under 
the  decree  of  foreclosure  made  bis  report  of 
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the  sale,  and  Martin  Smith  filed  his  excep- 
tions thereto  in  September,  1914.  The  court 
heard  the  report  of  the  commissioner  and 
the  exceptions  thereto  and  overruled  the  ex- 
ceptions and  confirmed  the  report.  The  de- 
fendant Smith  excepted  to  the  ruling  of  the 
court,  and  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted.  On  March  24, 
1915,  the  defendant  Smith  filed  a  transcript 
in  said  cause  in  this  court,  and  an  appeal 
"was  granted  by  the  clerk. 

[1]  It  is  first  contended  by  counsel  for 
Smith  that  the  court  in  the  foreclosure  suit 
against  him  rendered  Judgment  against  him 
for  a  greater  amount  than  was  due  by  him 
to  the  bank.  If  the  court  made  any  error  in 
the  foreclosure  decree,  we  cannot  consider  it, 
for  the  reason  that  no  appeal  was  taken. 
The  decree  of  foreclosure  was  entered  on  the 
4th  day  of  February,  1914,  and  no  appeal 
was  prayed  or  granted.  The  transcript  in 
this  cause  was  filed  on  March  6,  1915.  At 
the  time  the  foreclosure  decree  was  entered 
section  1199  of  Kirby's  Digest  was  in  force, 
and  it  provides  that  an  appeal  shall  not  be 
granted  except  within  one  year  next  after 
the  rendition  of  the  Judgment,  order,  or  de- 
-cree  sought  to  be  reviewed. 

[2]  Smitli,  In  bis  exceptions  to  the  con- 
firmation of  the  master's  report  of  the  sale, 
iilleged  that  prior  to  the  sale  the  cashier  of 
the  bank  entered  into  an  agreement  with  him 
whereby  the  cashier  was  to  buy  the  land  in 
his  own  name  at  the  sale,  and  was  to  re- 
conrey  the  same  to  Smith.  He  alleged  that 
the  casliler  violated  this  agreement,  and  ttuit 
the  bank  purchased  the  land  in  its  own 
name.  It  devolved  upon  Smith  to  prove  the 
matter  contained  and  alleged  in  this  excep- 
tion, but  the  record  does  not  show  that  any 
proof  whatever  was  offered  in  support  of 
this  exception,  and  the  exception,  as  prepar- 
ed and  filed  in  court,  was  not  even  verified 
by  him.  Therefore  the  Judgment  of  the  court 
overruling  his  exception  is  presumed  to  be 
Kjorrect. 

[3]  It  is  next  contended  by  counsel  for 
Smith  that  the  land  was  not  advertised  un- 
-der  the  foreclosure  decree  as  provided  by 
section  4923  of  Kirby's  Digest  Smith  did 
not  offer  any  proof,  so  far  as  the  record  dis- 
closes, to  substantiate  his  exception  in  this 
regard;  on  the  contrary,  the  report  of  the 
sale  made  by  the  commissioner  recites  that 
the  sale  was  made  pursuant  to  the  decree  of 
the  court,  and  that  due  notice  of  the  time 
and  place  of  said  sale  was  given  as  required 
by  law.  The  court  overruled  tills  exception 
of  Smith,  and  there  is  nothing  in  the  record 
to  show  that  the  court  erred  in  that  regard. 
The  record  having  recited  that  the  notice 
was  given  in  the  manner  and  for  the  time 
prescribed  by  law,  the  presumption,  in  the 
absence  of  proof  to  the  contrary,  is  that  the 
statute  was  complied  with. 

[4]  The  third  contention  of  counsel  for 
Smith  is  that  the  sale  under  execution  to 


the  Henry  Wrape  Company  shonld  be  set 
aside.  We  need  not  set  out  his  reason  for 
asking  for  this  relief,  for  that  proceeding  is 
not  before  the  court.  The  Henry  Wrape 
Company  was  not  party  to  the  foreclosure 
suit,  and  was  not  made  a  party  thereto  at 
any  stage  of  the  proceeding.  Whatever 
right  Smith  may  have  against  the  Heniy 
Wrape  Company  la  not  affected  by  this  de- 
cision; neither  are  the  rights  of  the  Hem? 
Wrape  Company  affected  by  It 

It  follows  that  the  order  of  CMifirmation 
of  the  sale  of  land  made  by  the  oommission- 
er  will  be  affirmed. 


ROWLAND  et  aL  t.  SALINH  BIVBE  ET. 

CO.    (No.  4a) 
(Supreme  Court  of  Arkansas.    June  14,  191&.) 

1.  Mandahds  4S9133— Ofx&atioit  of  Rah.- 

BOAD. 

The  acceptance  by  a  railroad  company  of 
its  franctiise,  rights,  and  privileges  imposes  on 
it  the  duty  of  operating  the  road,  when  con- 
structed, in  the  manner  and  for  the  purpose  con- 
templated by  its  charter,  which  duty  it  may  be 
compelled  to  perform  by  mandamus  or  other 
proper  proceeding,  since  its  franchise  is  grant- 
ed by  the  state  in  consideration  of  reaalting 
benefits  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  268;    Dec.  Dig.  «=>133.] 

2.  Railboadb  «s»214  —  Exebcise  or  Fbah- 
CHiBE— Opkbation  o»  Wholb  Road. 

Where  a  railroad  corporation  was  organized 
to  construct  maintain,  and  operate  a  railroad 
for  the  conveyance  of  passengers  and  freight  its 
franchise  could  be  exercised  only  by  operation 
of  the  whofe  line  of  road. 

[Ed.  Note.— For  other  cases,  see  Railroedat 
Cent  Dig.  jif  711,  712;    Dec.  Dig.  «s>214.] 

8.  Railboads  «=>227— Ofbbatioh  at  Loss- 
Statute. 

The  statutory  duty  of  a  railroad  to  operate 
its  road  under  Kirby's  Dig.  {  6704,  providing 
that  it  shall  be  the  duty  of  every  company  oper- 
ating a  railroad  in  the  state  wliich  runs  paasea- 
ger  trains  to  run  at  least  one  of  such  trains 
each  way  daily,  may  l>e  compelled,  althougli 
some  pecuniary  loss  to  the  road  may  result  from 
the  rendition  of  the  service. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  (  741;  Dec.  Dig.  <S=>227.] 
4.  Railboads  <&=>227— Opebatioit  at  LiOSS- 
Obdeb  Coupeixinq. 
The  fact  that  an  order  of  the  Railroad  Com- 
mission requiring  a  road  to  run  trains  was  like- 
ly to  cause  jpeconiary  loss  to  the  road  was  not 
of  itself  sufBcient  to  make  the  order  so  unrea- 
sonable as  to  be  void,  but  was  a  circumstance  to 
be  considered  in  determining  the  question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  741;  Dec.  Dig.  «=»227.1 
6.  Railboads  $39227— Opebatiom  at  Lobs' 
Obdsb  CouPEixiNO — Beabonableness. 
Where  a  road  nine  miles  in  length  between 
two  small  towns,  running  through  sparsely  set- 
tled territory,  had  originally  cost  ^75,000,  ovti 
between  $100,000  and  |150,000,  owned  no  prop- 
erty except  tracks  and  rolling  stock,  the  tnck 
being  l>adly  out  of  repair,  and  requiring  95,000 
to  put  it  in  shape  for  operation  with  safety, 
and  the  road  having  made  repeated  nnauccetsful 
efforts  to  sell  its  franchise  and  property  for 
$18,000,  the  actual  vaioe  of  its  bed  and  roUiof 
stock,  an  order  of  the  Railroad  Commissioii  M- 
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quiring  it  to  not  one  passenger  and  fright  train 
each  way  daily,  at  an  expense  of  $50,Vbile  its 
greateet  possible  revenue  per  day  was  not  more 
than  $10,  was  so  unreasonable  as  to  be  void. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.   Dig.  |  741;   Dec.  Dig.  <8=9227.] 

6.  Railboadb  «=>9—REOTrLATion— Railroad 
CoxinssioN— JoDioiAi,  RxviBW  or  Obdkbs. 

Where  such  a  tribunal  as  the  Board  of 
Railway  CommissioQers  exceeds  its  powers  and 
issues  an  arbitrary  and  unreasonable  order,  an 
injanction  is  the  nroper  remedy  to  curb  tbe 
abuse  of  power,  since  the  legislative  grant  to 
the  commission  under  the  Constitution  of  the 
power  to  make  orders  does  not  oust  the  juris- 
diction of  the  courts. 

[Ekl.  Note.— For  other  cases,  see  Railroads, 
Cent,  Dig.  M' 12-19;  Dec.  Dig.  «=s>9.] 

7.  Ratlboadb  «s>9— Recusation  —  Invaijd- 

TTY   OF  ObDEB   to   OPKBATB— filfFKOT. 

The  holding  by  tbe  court  that  the  order  of 
the  Railroad  Commission  to  a  road  to  operate 
at  a  loss  was  unreasonable  did  not  necesEarily 
give  the  road  the  right  to  take  up  its  rails  and 
dispose  of  them  on  its  own  motion;  since  tbe 
public  has  rights  in  railroads,  constructed  for 
public  use,  which  should  be  protected. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  12-18;   Dee.  Dig.  «s»9.] 

8.  Railboads  «=»32— FAiiuKK  to  Opebat»— 
FoBTEiTirRK  or  Chabteb— Recutbbship. 

Where  a  railroad  ceased  to  operate  trains 
l>ecause  it  could  only  do  so  at  a  loss  on  accuunt 
of  a  failure  of  traffic,  the  Attorney  General 
might  cause  the  forfeiture  of  the  company's 
charter  by  quo  warranto,  or  equity  could  take 
charge  of  the  road  by  the  appointment  of  a  re- 
ceiver to  protect  creditors  and  stuckbolders,  and 
to  insure,  as  far  as  practicable,  the  discharge  of 
the  public  functions  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  63-^;   Dec.  Dig.  «=>32.]. 

S^by,  J.,  dissenting. 

Appeal  from  Pulaski  Chancery  Conrt; 
John  E.  Martineau,  Chancellor. 

Action  by  the  Saline  River  Railway  Com- 
pany against  J.  Sam  Rowland,  W.  F.  Mc- 
Knlght,  and  T.  D.  Wood,  members  of  the 
Railroad  Commission  of  Arkansas,  and  an- 
other. Judgment  for  plalntltT,  and  defend- 
ants  appeal.    Affirmed. 

Tbe  Saline  River  Railway  Company  Insti- 
tuted this  action  In  the  chancery  court  against 
the  Railroad  Commission  and  the  prosecuting 
attorney  of  the  Tenth  Judicial  circuit  of  this 
state  to  restrain  them  from  further  proceed- 
ing to  compel  said  railway  company  to  oper- 
ate Its  line  of  railroad.  The  facts  are  as  fol- 
lows: 

The  Saline  River  Railway  Company  was 
organized  In  1901,  and  constructed  a  railroad 
from  Draughon,  a  station  on  the  Cotton  Belt 
Railroad  in  Cleveland  county.  Ark.,  to  the 
town  of  New  Bdlnburg,  a  distance  of  nine 
miles.  The  road  was  completed  and  put  in 
operation  in  December,  1901.  Later  it  was 
extended  to  Olenn.  Tbe  road  was  organized 
primarily  for  the  purpose  of  hauling  logs  to 
the  Saline  River  Lumber  Company,  whose 
plant  was  located  at  Draughon.  The  stock- 
holders <tf  the  company  also  hoped  that  by 
the  time  all  the  logs  of  the  lumber  company 
were  hauled  the  country  would  be  developed 


to  such  an  extent  that  there  would  be  suffi- 
cient travel  and  business  to  Justify  tbe  con- 
tinued operation  of  the  road.  The  cost  of 
constructing  the  railroad  and  its  rolling  stodE 
and  equipment  was  $75,000. 

In  the  summer  of  1913  the  Saline  River 
Lumber  Company  had  cut  all  its  timber  alone 
the  line  of  the  road  and  began  the  work  of 
removing  its  plant  from  the  station  of  Draug- 
htm.  Draughon  is  a  town  of  about  150  in- 
habitants, and  it  Is  conceded  that  there  wUl 
be  only  15  or  20  persons  left  after  the  lum- 
ber company's  plant  has  been  removed. 
New  Ddlnburgh  Is  a  town  of  about  300  popu- 
lation, and  the  Intervening  country  between 
It  and  Draughon  is  sparsely  settled. 

The  railroad  comimny  operated  two  trains 
each  way  dally  upon  Its  line  of  road  from 
December,  1901,  until  August,  1913.  At  that 
time  service  from  New  Edlnburg  to  Glenn 
was  discontinued,  and  the  tracks  torn  up  be- 
tween these  two  points.  The  road  was  con- 
tinued to  be  operated  between  Draughon  and 
New  Edlnburg  untU  November,  1913,  when 
the  train  service  was  discontinued,  because 
there  was  no  money  with  which  to  operate 
the  road.  On  December  6,  1918,  the  Railroad 
Commission  of  the  state  of  Arkansas  made 
an  order  directing  the  railway  company  to 
resume  passenger  and  freight  service  between 
Draughon  and  New  Edlnburg,  and,  as  above 
stated,  this  suit  was  brought  to  enjoin  tb« 
enforcement  of  that  order.  The  order  pro- 
vided that  the  railroad  company  should  oper- 
ate one  train  each  way  dally  between  Draug- 
hon and  New  Ekllnburg.  The  company  has 
no  property  except  its  road,  track,  and  equip- 
ment, which  are  worth  $18,000.  The  track 
is  now  badly  out  of  repair,  and  it  would  take 
$5,000  to  place  It  in  repair  so  that  trains 
could  be  run  on  it  with  safety.  The  actual 
cost  of  operating  one  train  each  way  daily 
between  Draughon  and  New  Edlnburg  is  $50 
per  day.  The  total  receipts  from  passenger 
and  freight  service  amount  to  not  more  than 
$10  per  day.  The  railroad  company  since 
some  time  in  January,  1914,  has  not  operated 
a  train  over  its  line  daily,  but  only  does  sc 
at  infrequent  intervals  to  haul  freight  to 
the  town  of  New  Edlnburg,  and  this,  the  of- 
ficers say,  is  done  merely  for  the  accommoda- 
tion of  the  inhabitants  of  that  place.  There 
is  some  testimony  tending  to  show  that  tbe 
officers  of  the  railroad  company  contemplate 
dismantling  the  road.  The  officials  have  made 
repeated  attempts  to  sell  the  road  for  $18,000, 
the  value  of  the  rails,  rolling  stock,  and  oth- 
er equipment  of  the  road. 

The  chancellor  granted  tbe  injunction  as 
prayed  for,  and  the  case  Is  here  on  appeal. 

Wynne  &  Harrison,  of  Fordyce,  for  appel- 
lants. S.  Brundldge  and  Harry  Neelly,  both 
of  Searcy,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  The  franchise  rights  and  privileges  of  a 
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railroad  company  are  granted  by  the  state  In 
consideration  of  the  resulting  benefits  to  the 
public  and  their  acceptance  by  the  railroad 
company  Imposed  upon  It  the  duty  of  oper- 
ating the  road,  when  constructed,  and  of  do> 
lug  BO  In  the  manner  and  for  the  purposes 
contemplated  by  its  charter,  which  duties  it 
may  be  compelled  to  perform  by  mandamus 
or  other  proper  proceedings.  83  Gyc.  635. 
See,  alsO)  cases  cited  in  case  notes  to  Ann. 
Cas.  1914G,  p.  1261,  and  60  U  R.  A.  (N.  S.) 
652. 

In  Atlantic  C!oast  Une  t.  North  Carolina 
Corporation  Commission,  206  U.  S.  1,  27  Sup. 
Ct.  685,  61  L.  Bd.  933,  11  Ann.  Cas.  898,  the 
court  said: 

"The  elementary  proposition  that  railroads, 
from  the  public  nature  of  the  business  by  them 
carried  on  and  the  interest  which  the  public 
have  in  their  operation,  are  subject,  as  to  their 
state  business,  to  state  regulation,  which  may 
be  exerted  either  directly  by  the  legislative  au- 
thority or  by  administrative  bodies  endowed 
with  power  to  that  end,  is  not  and  could  not 
be  successfully  questioned,  in  view  of  the  long 
line  of  authorities  sustainmg  that  doctrine." 

Amendment  No.  4  to  our  Constitution  con- 
ferred upon  the  Legislature  the  right  to  cre- 
ate a  Railroad  Commission,  and  pursuant  to 
that  authority  an  act  was  passed  creating 
such  a  commission  and  defining  the  dnties 
thereof. 

Section  6704  of  Klrby's  Digest  provides  that 
it  shall  be  the  duty  of  every  company  operate 
Ing  a  raUroad  in  the  state  which  runs  passen- 
ger trains  to  run  at  least  one  of  Its  passenger 
trains  each  way  dally. 

[2, 3]  The  plaintiff  corporation  was  organ- 
ized for  the  purpose  of  constructing,  main- 
taining, and  operating  a  railroad  for  the  con- 
veyance of  persons  and  property.  The  fran- 
chise of  the  raUroad  company  can  only  be 
exercised  by  the  corporation  operating  Its 
whole  line  of  road.  The  charter  confers  up- 
on the  incorporators  the  power  to  (operate  the 
road  over  a  fixed  line  or  lines,  and  It  cannot 
abandon  a  part  of  its  line  and  continue  to 
operate  the  balance  under  its  charter.  Its 
obligation  to  discharge  the  duties  imposed  by 
its  charter  must  be  construed  In  connection 
with  the  nature  and  productiveness  of  the 
corporate  business  as  a  whole,  the  character 
of  the  service  required,  and  the  public  need 
for  its  performance.  For  that  reason  its 
statutory  duty  to  operate  Its  road  may  be 
compelled,  although  by  doing  so  as  an  inci- 
dent some  pecuniary  loss  may  result  from 
rendering  such  service.  Missouri  Pacific  Ry. 
Co.  v.  Kansas,  216  U.  S.  262,  30  Sup.  Ct.  330, 
64  Ia.  Ed.  472. 

As  we  bare  already  aeen,  our  statute  re- 
quires the  railroad  company  to  operate  trains 
each  way  over  its  line  dally,  and  penalties 
are  provided  for  failure  or  refusal  to  obey 
that  section  of  the  act,  or  proper  orders  of 
the  Railroad  Commission.  This  brings  us  to 
the  question  of  whether  or  not  the  order  made 
by  the  Railroad  Commission  was  so  arbitrary 
or  unreasonable  as  to  be  void  for  want  of 
power  to  make  it.    St  L.,  I.  M.  &  S.  R.  Co. 


T.  BeUamy,  lis  Ark.  384,  169  S.  W.  822;  St 
U,  I.  M.  '&  S.  R.  Co.  ▼.  State,  112  Ark.  147, 165 
S.  W.  251 ;  La.  &  Ark.  Ed.  Ca  t.  State,  85 
Ark.  12,  106  S.  W.  960. 

[4]  liie  fact  as  above  indicated,  that  the 
order  made  by  the  RaUroad  Commission  was 
likely  to  cause  pecuniary  loss  to  the  railroad 
company,  was  not  of  Itself  sufficient  to  make 
the  order  arbitrary  and  unreasonable;  but 
thia  fact  was  a  circumstance  to  be  considered 
in  determining  whether  or  not  the  order  was 
arbitrary  and  unreasonable. 

In  the  case  at  bar  the  uncontroverted  fticts 
show  that  the  cost  of  the  construction  and 
equipment  of  the  railroad  was  $75,000,  and 
that  it  now  owns  no  property  except  its  tracks 
and  rolling  stock;  that  the  track  is  badly 
out  of  repair,  and  that  it  would  cost  $5,000 
to  repair  It  so  that  passenger  trains  could  be 
safely  run  over  It ;  that  the  road  now  owes 
between  $100,000  and  $150,000 ;  that  it  has 
made  repeated  efforts  to  sell  its  franchise 
and  all  its  property  for  the  sum  of  $1S,000, 
which  is  the  actual  value  of  Its  raUs  and 
rolling  stock,  and  that  it  has  beea  unable  to 
find  a  purchaser;  that  the  actual  cost  of 
operating  one  train  each  way  dally  between 
Draugbon  and  New  Edinburg  Is  $50;  and 
that  the  greatest  amount  of  revenue  whidi  it 
can  earn  dally  is  not  more  than  $10. 

[6]  The  railroad  company  operated  its 
trains  from  August  1913,  to  some  time  in  No- 
vember of  that  year  at  this  loss.  This  was 
at  a  season  of  the  year  when  traffic  over  rail- 
roads in  this  state  is  usually  heaviest  So, 
under  the  peculiar  facts  of  this  case,  the 
track  of  the  railroad  is  so  short  and  tha 
business  done  by  It  so  small,  that  it  would 
be  unreasonable  to  require  It  to  operate  a 
train  for  freight  and  passengers.  If  the 
business  done  over  the  whcde  line  of  the  road 
shows  that  to  compel  the  (deration  of  trains 
would  be  to  entail  a  serious  and  continued 
loss,  it  would  be  unreasonable  to  prescribe 
and  demand  it,  and  it  would  not  be  required. 
The  record  shows  that  the  railroad  company 
has  no  means  whatever  with  which  to  operate 
its  line  of  road,  and  is  unable  to  procure  any 
for  that  purpose.  It  cannot  even  sell  its  road 
for  the  cost  of  its  rails  and  rolling  stock. 
The  record  does  not  show  that  this  lade  d 
means  resulted  from  any  mismanagement  of 
the  railroad. 

An  order  made  by  the  RaUroad  Commission 
should  only  be  issued  In  the  interest  of  the 
public.  Under  the  undisputed  facts  there  1« 
no  probability  that  the  railroad  can  be  (gr- 
ated, and  the  Railroad  Commission  shonld 
not  make  a  vain  and  futile  order.  Sndi  ac- 
tion on  its  part  is  arbitrary  and  unreason- 
able. See  State  of  Kansas  v.  Dodge  QltJ, 
Montezeuma  &  Trinidad  Ry.  Co.,  53  Kan.  329, 
36  Pac.  755,  24  L.  R.  A.  564 ;  State  of  Soath 
Carolina  v.  Jack  (C.  C.  A.,  Fourth  Circuit) 
145  Fed.  281,  76  C.  C.  A.  165 ;  Ohio,  etc.,  Ry. 
Co.  V.  People,  on  Relation  of  Attorney  Gen- 
eral, 120  111.  200,  11  N.  B.  347;  2  Elliott  on 
Railroads  (2d  Ed.)  pars.  1056-1058. 
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[•]  Grantliis  tbe  oommlsalon  power  to 
make  orders  does  not  necessarily  take  away 
the  Jnilsdlctlon  of  tbe  courts.  As  we  bare 
already  seen,  tlie  orders  of  tbe  Railroad  Com- 
mission naust  be  reasonable,  and  whether  or 
not  they  are  is  a  qaestion  for  the  courts  to 
decide.  The  rule  is  that,  where  a  tribunal, 
such  as  a  Board  of  Railway  Commissioneis, 
exceeds  its  powers  and  issues  an  arbitrary 
and  unreasonable  order,  an  injunction  Is  a 
proper  remedy  to  cnrb  tbe  abuse  of  power. 
The  <ml7  difficulty  in  practically  applying  the 
rule  is  in  determining  whether  the  commis- 
sion has  exceeded  its  powers.  2  Elliott  on 
RaUroads  (2d  £d.)  pars.  705,  706. 

[7]  There  is  some  testimony  in  the  record 
tending  to  show  that  the  officers  of  the  rail- 
way company  contemplate  dismantling  it  It 
does  not  follow  that,  because  we  have  held 
that  tbe  order  of  the  railroad  commission 
was  ajdbitrary  and  oppressive,  the  railroad 
company  has  a  right  to  take  up  its  rails  and 
dispose  of  them  on  its  own  motion.  In  the 
case  of  Freeo  Valley  Railroad  Co.  v.  Hodges, 
105  Ark.  314,  151  S.  W.  281,  we  held  that, 
since  railroads  are  constructed  for  public  use, 
and  the  public  has  rights  in  them  which  should 
be  protected,  railroad  corporations  are  not 
authorized  to  abandon  their  roads  and  sur- 
render their  charters  without  the  consent  of 
the  state 

[I]  Under  the  facts  disclosed  in  this  case, 
the  Attorney  General,  in  an  action  of  quo 
warranto,  might  cause  the  charter  of  the 
company  to  be  forfeited  because  the  railroad 
company  has  abandoned  the  operation  of  Its 
road.  So,  too,  upon  proper  application  a 
court  of  equity  could  take  charge  of  the  af- 
fUrs  and  property  of  the  railroad  company 
by  the  appointment  of  a  receiver.  Thus  tbe 
court  would  be  able  to  protect  the  rights  of 
credltora  and  stockholders  and  to  insure,  as 
far  as  practicable,  the  discharge  of  the  pub- 
lic function  of  the  corporation.  See  1  Elliott 
on  Railroads  (2d  Ed.)  par.  539. 

From  the  views  we  have  expressed  it  fol- 
lows that  tbe  decree  will  be  affirmed. 

KIUBT,  J.,  dissents. 


NELSON  T.  PIERCE  et  al.    (No.  62.) 
(Supreme  C!ourt  of  Arkansas.    June  14,  1915.) 
Taxation  «s9699— Tax  Sauss— Rkdkmftion 

— TlinS   FOa    RXDKHPTIOR. 

Kirby's  Dig.  {  7095,  provides  that  land 
sold  for  taxes  may  be  redeemed  at  any  time 
within  two  years  from  tbe  sale.  Section  7103 
provides  that  after  two  years  from  the  time  of 
the  sale,  if  the  land  remains  unredeemed,  the 
clerk  of  the  county  court  shall  execute  a  deed 
in  the  form  therein  provided.  Section  7104  pro- 
vides that  such  deed  shall  vest  in  the  purchaser 
all  the  interest  of  the  former  owner  and  all  the 
title  of  tbe  state  and  county,  and  shaU  be  prima 
facie  evidence  that  all  the  prerequisites  of  the 
law  were  complied  with.  lield.  that  the  owner 
of  land  sold  for  taxes  cannot  redeem  more  than 
two  years  after  the  tax  sale,  though  no  deed  has 


been  executed,  as  redemption  la  a  piivUeg*  or 
favor  conferred  by  statute,  and  the  requirements 
of  the  statute  should  be  substantially  complied 
with  by  those  seeking  to  avaO  themselves  of  the 
privilege. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1402-1406;  Dec.  Dig.  <»s>699.] 

Appeal  from  Baxter  Chancery  Ciourt;  Q. 
T.  Humphries,  Chancellor. 

Suit  by  Osea  Nelson  against  F.  F.  Fierce 
and  others.  From  an  order  dismissing  tbe 
complaint,  plaintiff  appeals.    Affirmed. 

AUyn  Smith,  of  (hotter,  for  appellant  Z. 
M.  Horton,  of  Mountain  Home,  for  appellees. 

SMITH,  J.  Appellant  was  tbe  plaintiff  be- 
low, and  alleged  in  his  complaint  that  he  was 
the  owner  of  certain  lands  there  described, 
which  had  been  sold  to  appellee  F.  F.  Pierce 
In  June,  1911,  for  the  nonpayment  of  the 
state  and  county  taxes  for  tbe  year  1910, 
but  tihat  no  deed  had  been  executed,  and  that 
the  lands  were  therefore  subject  to  redemp- 
tion. Appellant  alleged  a  tender  to  the  couu. 
ty  treasurer  of  a  sum  sufficient  to  redeem 
from  said  sale,  and  he  prayed  that  he  be 
allowed  to  redeem  from  the  said  sale,  and 
that  the  county  clerk  be  required  to  issue 
him  a  redemption  certificate,  and  that  the 
certificate  of  purchase  issued  to  the  tax  pur- 
chaser be  canceled  and  held  for  naught  Ap- 
pellees demurred  to  the  complaint,  on  the 
ground  that  the  facts  stated  did  not  consti- 
tute a  cause  of  action  under  the  laws  of 
this  state;  and  the  court  sustained  the  de- 
murrer and  dismissed  the  complaint,  and 
this  appeal  has  been  prosecuted  from  that 
order. 

Appellant  bases  his  cause  of  action  upou 
sections  7095,  7103,  and  7104  of  Kirby's  Di- 
gest Section  7095  of  Kirby's  Digest  provides 
that  all  lots  sold  for  taxes  under  the  laws  of 
this  state  may  be  redeemed  at  any  time  with- 
in tfro  years  from  and  after  the  sale  there- 
of, with  a  proviso  that  lands  and  lots  be- 
longing to  certain  persons  under  dlsabUlQr 
may  be  redeemed  at  any  time  within  two 
years  after  tbe  expiration  of  such  disability. 
Section  7103  provides  that  at  any  time  after 
the  lapse  of  two  years  from  the  time  of  sale 
of  any  tract  of  land  for  taxes,  if  tbe  same 
shall  remain  unredeemed,  the  clerk  of  the 
county  court,  on  production  of  the  certificate 
of  purchase,  shall  execute  and  deliver  to  the 
purchaser  a  deed  of  conveyance  for  the  tract 
or  lot  described  in  such  certificate ;  and  that 
section  also  provides  a  form  of  deed  to  be 
so  executed.  Section  7104  of  Kirby's  Digest 
provides  that  tbe  deed  provided  for  by  sec- 
tion 7103  shall  be  signed  by  the  clerk  of  the 
county  court  In  his  official  capacity,  and  ac- 
knowledged by  him  before  some  officer  au- 
thorized by  law  to  take  acknowledgments  of 
deeds,  and  when  thus  executed  shall  vest  in 
the  purchaser  all  the  right,  title,  interest, 
and  estate  of  the  former  owner  in  and  to  the 
lands  conveyed,  and  also  all  the  right,  title. 
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and  claim  of  the  state  and  county  thereto, 
and  shall  be  prima  fade  eTidence  that  all 
the  prerequisites  of  the  law  were  complied 
with  by  all  the  officers  who  had,  or  whose 
duty  it  was  to  haye  had,  any  part  of  action 
In  any  transaction  relating  to  or  affecting 
the  title  conveyed  or  purporting  to  be  con- 
veyed by  the  deed,  and  that  all  things  what- 
soever required  by  law  to  make  a  good  and 
valid  sale  and  to  vest  the  title  In  the  pur- 
chaser were  done. 

Appellant  Insists  that  the  effect  of  the  sec- 
tions quoted  Is  to  give  the  owner  of  the  prop- 
erty the  absolute  right  to  redeem  his  land 
from  any  sale  for  taxes  for  a  period  of  two 
years  after  the  date  of  the  sale,  and  that 
there  is  a  presumptive  right  to  redeem  at 
any  time  prior  to  the  execution  of  a  deed  by 
the  clerk  to  the  tax  purchaser.  The  com- 
plaint did  not  allege  that  the  tax  sale  from 
which  appellant  seeks  to  redeem  was  void; 
but  he  says  that  this  allegation  is  unneces- 
sary, for  the  reason  that  at  all  times  prior 
to  the  execution  of  the  tax  deed  the  burden 
rests  upon  the  tax  purchaser  to  establish  the 
validity  of  the  tax  sale  upon  which  his  pur- 
chase is  based,  that  the  prima  fade  presump- 
tion of  regularity  arises  only  upon  the  exe- 
cution of  the  deed,  and  that  there  is  no  pre- 
sumption of  regularity  prior  to  that  time. 

It  is  unnecessary  here  to  dedde  the  cor- 
rectness of  this  position,  as  the  tax  purchas- 
er is  not  seeking  to  assert  any  right  under 
the  tax  sale.  Upon  the  contrary,  this  is  an 
action  to  redeem,  and  affirmative  relief  is 
asked  only  by  the  appellant.  This  court  has 
frequently  held  that: 

"Bedemption  is  a  privilege,  a  favor  conferred 
by  statute;  it  does  not  exist  independent  of  it. 
Thompson  v.  Sherrill,  51  Ark.  45G,  458,  11  S. 
W.  689;  Craig  v.  Flanagan,  21  Ark.  321.  322. 
The  requirements  of  the  statute  ought  to  be 
substantially  complied  with  by  those  seeking  to 
avail  themselves  of  the  privilege."  Cook  v. 
Jones,  80  Ark.  48,  96  S.  W.  620. 

The  complaint  in  this  cause  was  filed  on 
the  4th  of  February,  1914,  which  was  more 
than  two  years  subsequent  to  the  date  of  the 
tax  sale,  and  as  appellant  does  not  question 
the  validity  of  the  tax  sale,  but  seeks  only 
to  redeem  from  it,  we  must  hold  that  he  has 
not  made  his  application  to  redeem  within  the 
time  limited  by  the  statute  for  that  purpose, 
and  that  the  action  of  the  court  below  in 
sustaining  the  demurrer  to  his  complaint 
was  proper. 


SPECIAL  SOnOOL  DIST.  NO.  38  v. 

EUBANKS.     (No.  25.) 

(Supreme  Court  of  Arkansas.     May  31,  1915.) 

SCHoou  AMD  School  Distbicts  <S=>154  — 
Tbansfeb  of  Pupils — Special  Distbict. 
Kirby's  Dig.  g  7639,  authorizing  transfer 
by  the  county  court  of  the  children  of  a  resi- 
dent of  a  school  district,  together  with  his 
school  tax,  to  an  adjoining  district  for  school 
purposes,  not  being  inconsistent  with  or  repug- 
nant to  the  law  governing  orjtanization  of  single 
w  special  school  districts  and  the  regulation  of 


schools  therein,  authorises  the  transfer  of  pu- 
pils from  a  single  or  special  school  district  to 
an  adjoining  common  school  district,  in  view 
"'section  7G95,  and  Act  May  31.  1909  (Laws 
1909,  p.  947),  as  amended  by  Act  April  7.  19U 
(Laws  1911,  p.  14). 

c  fp^-.  Note.— For  other  cases,  see  Schools  and 
SchoolDistrictB.  Cent  Dig.  H  326*  327;  Dee. 
Dig.  e=164.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  J.  F.  Gautney,  Judge. 

Petition  to  the  county  court  by  H.  6.  Eu- 
banks  for  transfer  of  his  child  from  special 
school  district  No.  83,  Greene  county,  to  an 
adjoining  district  From  a  Judgment  of  the 
circuit  court,  confirming  the  action  of  the 
county  court  In  making  such  transfer,  said 
school  district  appeals.    Affirmed. 

Gea  A.  Burr  and  B.  B.  I*  Johnsoi,  both 
of  Paragould,  for  appellant 


KIBBY,  J.  The  sole  question  Involved  by 
this  api>eal  la  whether  the  county  court  has 
the  power  to  transfer  children  from  a  single 
or  special  school  district  to  an  adjoining 
common  school  district 

The  agreed  statement  of  facts  shows  that 
appellee  petitioned  the  county  court  of 
Greene  county  to  transfer  his  child  and  prop- 
erty, for  educational  purposes  alone,  from 
the  special  school  district  No.  33,  in  whldi  he 
resided,  established  under  Act  321  of  the 
Acts  of  the  General  Assembly  of  1009,  to  an 
adjoining  common  school  district  In  the  same 
county,  under  the  authority  of  section  7639  of 
I'Cirby's  Digest,  which  was  done.  The  spe- 
cial school  district  appealed  from  the  order 
granting  the  transfer  to  the  drcnlt  court, 
which  likewise  directed  the  transfer,  and 
from  its  Judgment  this  appeal  is  prosecuted. 

Said  section  provides: 

"The  county  court  shall  have  power,  upon 
the  petition  of  any  person  residing  in  any  nar- 
ticular  school  district,  to  transfer  the  children 
or  wards  of  such  persons,  for  educational  pur- 
poses, to  an  adjoining  district  in  the  game 
county,  or  to  an  adjoining  district  in  an  ad- 
joining county;  provided,  said  petitioner  shall 
state  under  oath  that  the  transfer  is  for  school 
purposes  alone,"  etc. 

This  provision  Is  a  part  of  the  act  of  De- 
cember 7,  1875,  and  there  Is  no  other  law 
providing  for  the  transfer  of  children  from 
one  school  district  to  another  and  no  pro- 
vision of  any  kind  relating  thereto  in  the 
laws  providing  for  the  creation  of  single  or 
spedal  school  districts  and  the  regulation  of 
public  schools  therein.  It  Is  insisted  by  ap- 
pellant therefore,  that  It  was  not  contem- 
plated that  there  should  be  a  transfer  of 
children  to  or  from  single  or  special  school 
districts,  but  only  from  common  school  dis- 
tricts to  adjoining  common  school  districts, 
under  the  authority  of  said  section  7639, 
which  it  is  claimed  has  no  application  what- 
ever to  single  or  spedal  school  districts. 
Said  section  gives  the  county  court  power  to 
make  the  transfer  of  children  for  education- 
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al  parpoaes  alone  from  any  partlcnlar  achool 
district  to  an  adjoining  scbool  district    Sec- 
ti<«  7605  of  Klrby's  Digest,  a  part  of  the 
act  of  February  4,  1869,  for  the  establlah- 
ment  of  single  school  dlEtrlcta  In  dtles  and 
towns  and  the  regulation  of  public  schools 
therein,  provldea  that  the  general  school  laws 
of  the  state,  present  and  future,  when  not 
Inapplicable  and  not  lnconalErt:ent  with  and 
repugnant  to  the  provisions  of  said  act,  shall 
apply  to  districts  organized  thereunder,  and 
rural  special  school   districts   are   governed 
by  the  same  laws  as  are  said  single  school 
districts  in  dtles  and  towns,  with  the  modifi- 
cations provided  In  the  act  of  May  SI,  1909, 
as  amended  by  act  of  April  7,  1911  (Laws 
1911,  p.  141).    Said  provisions  of  law  author- 
izing the  transfer  of  the  child  or  children  of 
a  resident  of  one  scbool  district  to  another 
and  his  school  tax,  as  well,  for  educational 
purposes,  is  certainly  not  inconsistent  with 
nor  repugnant  to  any  of  the  provisions  of  the 
law  governing  the  organization  of  single  or 
special   school   districts   and   the   regulation 
of  tbe  schools  therein.     Neither  do  we  see 
any   reason  for  holding  it   inapplicable   to 
such    single    and    special    scbool    districts. 
There  appears  to  be  as  much  reason  for  the 
transfer  of  children  to  and  from  such  dis- 
tricts as  from  common  school  districts,  since 
tbe  transfers  are  generally  made  to  subserve 
tbe  convenience  and  benefit  of  tbe  children  of 
those  asking  therefor,  and  'the  school  tax  on 
the   transferror's  property   goes   along   with 
the  cblld  or  children  transferred. 

Tbe  state  owes  the  same  duty  to  educate 
all  ber  children  and  provide  the  means  there- 
for, regardless  of  whether  they  live  in. cities 
and   towns  or  In  the  country  in  single,  in 
special,  or  in  common  school  districts,  and 
the  fact  alone  that  the  means  and  facilities 
provided  for  their   education   are   generally 
better  in  single  and  special  than  in  common 
school  districts  furnishes  no  sufficient  reason 
for  preventing  the  transfer  of  children  from 
one  of  such  districts  to  an  adjoining  common 
school  district  wherein  the  schools  might  be 
more   conveniently  located  and  accessible  to 
tbe  children  transferred.    It  la  as  essential 
that  the  educational  means  be  available  to 
tbe  child,  as  that  they  be  provided  and  the 
best    schools  maintained   therefor,  since  no 
benefit  ox  advantage  can  be  derived  from  the 
best  means  and  facilities  that  can  be  sup- 
plied  if  beyond  tbe  reach  of  the  particular 
child.     The  authority  of  the  county  court  to 
make  such  transfer  "is  given  solely  for  the 
benefit   of  tbe  children  in  obtaining  better 
school  f&ciUtles,"  as  sold  in  Norton  v.  Lake- 
side District,  97  Ark.  74,  133  S.  W.  184.    Not- 
withstanding it  was  said  there  that  the  pro- 
visions   of  the  statute    (sections  7639,  7640, 
Kirby*B  Digest)  were  applicable  to  the  com- 
mon   scbool  districts  of  the  county,   It  was 
also  expressly  said  that  it  was  not  necessary 
to    pass    upon  the  question  as   to  whether 
they    were  applicable  to  special  school  dis- 


tricts, or  single  scbool  districts  efitablidied 
in  dtiea  and  towns. 

The  court  did  not  err  in  refusing  to  de- 
clare tbe  law  as  requested  that  tbe  county 
court  was  without  power  to  make  the  trans- 
fer, and  the  Judgment  Is  affirmed. 


SCOTT  V,  McOBAW.  PERKINS  &  WEBBER 

CO.     (No.  31.) 
(Supreme  Court  of  Arkansas.     May  31,  1915.) 

1.  Appeal  and  Esbob  <@=9l041  —  Habmless 
Ebbos  —  Amendments  to  Confobm  to 
Pboof. 

Where  the  evidence  put  in  issue  the  allega- 
tions of  a  croas-complamt,  defendant  was  not 
prejudiced  by  permitting  plaintiEf,  at  the  trial, 
to  put  in  an  answer  formally  denying  the  alle- 
gations of  the  cross-complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4106-^109:  Dec.  Dig.  <S=s> 
1041.] 

2.  Appeai,  and  Ebbob  «s»882  —  Qubsxions 
Reviewable— Invited  Ebbob. 

A  defendant,  procuring  a  transfer  of  the 
cause  from  the  circuit  court  to  tbe  chancery 
court,  may  not  complain  of  the  transfer,  though 
improper. 

[Ed.  Note. — For 'other  cases,  see  Appeal  and 
Eirror.  Cent  Dig.  §S  3591-3610;  Dtec.  Dig.  <g=» 
882.] 

3.  Tbial  «=>ll— Tbansfeb  of  Cause— Chan - 
ceby. 

Where,  in  an  action  at  law  by  cotton  bro- 
kers for  advancements  due  from  a  customer, 
the  customer  filed  a  cross-complaint  for  damag- 
es ascertainable  only  after  an  aeconntiug,  the 
action  was  properly  transferred  to  the  chan- 
cery court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  28-30;  Dec.  Dig.  <S=»11.] 

4.  Appeai.  and  Ebbob  «=»1009— Findings— 
Conclusiveness. 

A  finding  of  a  chancellor,  not  clearly 
against  the  preponderance  of  tbe  evidence,  will 
not  be  disturbed  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970-3978;  Dec.  Dig.  <S=> 
xuuy.j 

5.  Damages  €=378— Liquidatsd  Damages  ob 
Penalty — Contbact. 

A  contract  whereby  defendant  in  consider- 
ation of  a  specified  sum  to  be  advanced  by  plain- 
tifts,  agreed  to  ship  during  cotton  seasons  a 
specified  number  of  bales  of  cotton  to  be  sold 
by  plaintiffs  on  commission  for  defendant's  ac- 
count and  which  provided  that  in  case  of  any 
failure  of  defendant  to  ship  the  cotton  con- 
tracted for,  he  should  pay  commissions  at  a 
specified  rate  on  each  bale  which  he  failed  to 
ship,  was  valid  as  stipulating  for  liquidated 
damages  for  failure  to  ship  the  cotton. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SS  157-163;  Dec.  Dig.  <8=>78.] 

Appeal  from  Pulaski  Chancery  Court; 
John  B.  Martineau,  Chancellor. 

Suit  by  tbe  McCraw,  Perkins  &  Webber 
Company  against  S.  A.  Scott,  who  filed  a 
cross-complaint  From  a  decree  for  plaintifl, 
defendant  appeals.     Modified  and  affirmed. 

Appellant  was  a  planter  and  merchant  at 
Eudora,  Ark.,  during  the  years  in  which  tine 
cotton  involved  in  this  litigation  was  shijp- 
ped.    The  appellee  company  was  composed  of 
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commission  metvhants  in.  Memphis.  Appel- 
lant bought  cotton  on  the  streets  of  Ehidora 
and  shipped  it,  as  well  as  that  raised  by  hia 
own  tenants,  to  appellee,  who  had  made  him 
advances  on  it,  and  after  closing  the  trans- 
actions between  the  parties  a  balance  was 
claimed  by  appellee  of  $2,S19.59,  with  inter- 
est at  6  per  cent  from  February  27,  1912. 
Suit  was  filed  by  appellee  on  this  account 
in  the  Pulaski  circuit  court  July  20,  1913. 
Appellant  answered,  alleging  that  his  in- 
structions In  regard  to  the  sale  of  his  cotton 
had  not  been  observed,  and  he  claimed,  by 
way  of  cros^-complaint,  an  excess  over  said 
account,  which  he  claims  resulted  from  ap- 
pellee's failure  to  observe  his  instructions. 
He  asked  that  the  cause  be  transferred  to 
the  chancery  court  to  purge  appellee's  ac- 
count of  illegal  charges  of  interest,  all  com- 
mission on  cotton  not  shipped,  all  charges 
of  storage,  Ore  Insurance,  and  commisalons 
on  cotton  that  was  wrongfully  held  by  ap- 
pellees, and,  further,  that  the  value  of  cot- 
ton at  the  time  It  should  have  been  sold  in 
obedience  to  appellant's  instructions  be  as- 
certained by  a  master  appointed  by  the  court 
for  that  purpose,  and  a  balance  struck. 

Depositions  covering  the  various  Issues  in 
the  case  were  taken,  and  before  the  final  sub- 
mission of  the  cause  appellant  moved  to  re- 
mand It  to  the  circuit  court,  on  the  ground 
that,  at  the  time  of  filing  his  answer  and 
cross-complaint  In  the  circuit  court,  it  was 
expected  by  all  parties  that  the  issues  made 
would  develop  a  state  of  facts  that  would 
call  for  an  accounting  by  a  master  and  that 
the  intervention  of  the  chancery  court  would 
be  necessary;  but  he  alleged  in  his  motion 
to  remand  that  the  evidence  taken  had  devel- 
oped the  f&ct  that  no  accounting  was  neces- 
sary and  no  question  of  equity  Jurisdiction 
was  Involved.  The  motion  was  overruled 
and  exceptions  duly  saved.  Appellant  moved 
the  court  for  a  decree  on  his  cross-complaint, 
except  as  to  the  value  of  the  cotton,  as  to 
which  he  offered  proof;  but  this  motion  was 
overruled,  and  appellee  was  permitted  to  file 
an  answer,  denying  the  allegations  of  the 
cross-complaint  Thereafter  the  cause  was 
submitted  to  the  chancellor  upon  a  volumi- 
nous record,  and  a  decree  rendered  in  favor 
of  appellee  for  the  sum  of  $2,003.39,  whidi 
was  the  full  amount  for  which  Judgment  had 
been  prayed,  less  the  amount  of  commissions 
claimed  by  appellee  on  cotton  which  appel- 
lant had  contracted  to  ship,  or,  upon  failure 
so  to  do,  to  pay  commissions  on  any  de- 
ficiency at  the  rate  of  $1.25  per  bale.  Both 
parties  have  appealed  from  the  decree. 

Appellant  had  dealt  with  appellee  company 
as  a  commission  merchant  and  cotton  factor 
for  five  years,  and  during  this  time  borrowed 
large  sums  of  money  and  shipped  a  large 
quantity  of  cotton,  and  the  evidence  appears 
to  show  without  contradiction  that  the  basis 
of  their  transactlona  was  that  appellee 
should  advance  money,  which  was  to  be  re- 
paid by  appellant  by  the  shipment  of  cotton. 


On  April  9,  1910,  appellant  entered  into  an 
agreement  with  appellee  whereby.  In  con- 
sideration of  the  sum  of  $5,000  to  be  there- 
after  advanced,   appellant  agreed   to  ship, 
during  the  cotton  season  of  1910  and  1911, 
400  bales  of  cotton,  to  be  sold  by  appellee 
on  commission  for  appellant's  account  with 
a  proviso  that  In  case  there  was  any  failure 
on  appellant's  part  to  ship  the  cottcm  con- 
tracted for,  appellant  should  pay  commis- 
sions, at  tiie  rate  of  $1.25  per  bale,  upon 
each  bale  which  appellant  had  failed  to  ship. 
Similar  agreonenta  had  been  made  for  the 
shipment  of  the  same  amount  of  cotton  dur- 
ing  the  previous  years   during   whidi  the 
parties  did  business  together,  and  in  some 
of  these  years  a  quantity  of  cotton  in  ex- 
cess of  the  amount  contracted  to  be  shipped 
had  been  shii^ied ;  but  the  difference  between 
the  parties  as  to  cottm  not  shipped  In  ac- 
cordance with  the  contract  is  confined  to  the 
cotton  year  of  1910  and  191L    Appellant  was 
furnished  the  money  contracted  for,  and  at 
the    beginning    of   the    cotton    season   com- 
menced ship^ng  to  appellee  cotton  raised  by 
him  on  his  own  plantation  and  other  cotton 
purchased  by  him  at  Eudora.    Appellant  soon 
became  dissatisfied  with  the  prices  obtained 
for  his  cotton,  and  offered  proof  tending  to 
show  that  his  cotton  was  not  being  sold  at 
the  highest  market  price,  and  that  higher 
prices  were  being  obtained  for  similar  cot- 
ton In  the  markets  at  OreenvUle,  Miss.,  and 
New  Orleans,  and  that  some  of  the  cottoo 
which  appellant  had  purchased  at  Bndoni 
was  sold  in  Memphis  below  Its  cost 

There  is  a  sharp  c(»ifllct  In  the  evidence 
in  regard  to  the  price  which  should  have 
been  obtained  for  this  cotton,  and  this  ques- 
tion is  Involved  principally  in  the  sale  of 
cotton  which  was  reported  sold  at  one  price 
and  afterwards  reported  as  having  been  re- 
jected, because  of  the  cotton  being  stained 
and  mixed.  The  proof  shows  that  appellant 
called  on  appellee  In  November,  1910,  and 
directed  that  his  cott<«  be  held  until  a  price 
named  by  him  conld  be  obtained  for  it  Ap- 
pellant admits  having  given  this  direction  in 
regard  to  holding  his  cotton,  but  he  says  that 
in  December  thereafter,  and  again  in  I^bni- 
ary,  1911,  he  called  upon  appellee  and  direct- 
ed tliat  his  cotton  be  placed  on  the  market 
and  sold.  The  evidence  in  this  respect  ia 
also  sharply  confiicting ;  that  on  the  part  of 
the  appellant  being  to  the  effect  that  his  di- 
rections were  not  obeyed,  and  that  conside^ 
able  loss  was  sustained  on  that  account 
Upon  the  other  hand,  appellee  testified  that 
appellant's  directions  had  been  followed,  and 
that  the  market  price  of  all  cotton  bad 
been  obtained  at  the  time  of  the  tespectire 
sales  of  the  cotton,  but  that  the  sale  of  the 
cotton  had  been  hampered  by  appellant's  di- 
rections, as  a  result  of  which  they  had  been 
compelled  to  hold  cotton  while  the  market 
was  high,  and  had  been  required  to  sell  it 
when  the  price  was  low;  and  the  proof  on 
the  part  of  appellee  was  also  to  the  effect 
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tbat  some  of  tbe  most  adTsntageons  sales 
had  been  annulled,  because  the  cotton,  on 
delivery,  did  not  correspond  to  the  samples 
imd«r  whldi  It  had  been  sold. 

Baldy  Vinson,  of  Lake  Village,  and  S.  M. 
Wassell  and  Miles  ft  Wade,  all  of  Uttle 
Rock,  for  appellant  Blddick  ft  Dobyns,  of 
Little  Bock,  for  appellee. 

SMITH,  X  (after  stating  the  facts  as 
above).  [1]  We  think  no  error  was  commit- 
ted In  permitting  appellees  to  ffle  an  answer 
to  tbe  cross-complaint  after  the  proof  had 
all  been  taken  and  before  the  case  was  snb- 
mltted.  The  effect  of  the  proof  which  had 
been  taken  was  to  put  In  issue  the  allega- 
tions of  the  cross-compIalnt,  and  no  prej- 
udice conld  have  resulted  to  appellant  in 
having  the  truth  of  the  allegations  of  his 
cross-complaint  formally  denied.  Beekman 
Lbr.  Co.  V.  KittreU,  80  Ark.  228,  W  S.  W. 
988. 

(2,  S]  No  error  was  committed  by  tbe  court 
in  refusing  to  transfer  the  cause  to  the  clr> 
cnit  court  The  cause  was  transferred  to  tbe 
chancery  court  upon  appellant's  motion,  and 
he  l8  in  no  position  to  complain  of  that  ac- 
tion of  the  court,  even  though  the  order  was 
improperly  mad&  It  is  not  contended  that 
under  the  allegations  of  tbe  pleadings  this 
transfer  was  Improper.  It  Is  only  urged  that 
after  tbe  proof  had  been  taken  it  then  ap- 
peared that  there  was  no  ground  upon  which 
tbe  cause  should  have  been  transferred  to 
fihe  chancery  court  But  we  do  not  agree 
wltb  that  contention.  If  appellant  Is  cor- 
rect in  his  theory  of  this  case,  and  is  entitled 
to  recover  the  damages  claimed  by  him,  these 
damages  conld  be  ascertained  only  after 
much  accounting.  Under  the  allegations  of 
appellant's  croes-complalnt  numerous  bales 
of  cotton  had  been  sold  at  different  times  at 
less  than  the  prevailing  market  price,  and 
a  determination  of  the  price  which  the  various 
bales  of  oott<m  should  have  brought  would 
have  Involved  a  consideration  of  the  grades 
and  character  of  tbe  cotton,  and  In  view  of 
the  acconntlag  which  would  have  been  neces- 
sary to  determine  those  questions,  if  the 
proof  had  made  It  necessary  to  pass  upon 
them,  we  think  the  case  was  properly  trans- 
ferred to  tbe  chancery  court 

[4]  The  principal  question  in  the  case  is 
whether  or  not  appellant's  instnictions  in  re- 
gard to  the  sale  of  his  cotton  were  obeyed. 
The  parties  do  not  disagree  about  the  law 
upon  this  subject  and  appellee  concedes  that 
it  was  its  duty  to  have  followed  appellant's 
Instructions,  but  it  claims  that  it  did  so.  The 
proof  shows  that  some  of  the  cotton  was  held 
for  months,  and  that  a  very  considerable 
loss  was  sustained  as  a  result  of  this  action ; 
but  appellee  denies  ever  having  received  in- 
structions to  sell  the  cotton  below  16  cents, 
the  price  per  pound  fixed  by  appellant  when 
he  first  ordered  the  cotton  held,  and  that  this 


price  could  not  be  obtained.  We  will  not 
undertake  to  review  the  evidence  upon  this 
question,  but  announce  our  conclusion  to  be 
that  the  finding  of  the  chancellor  does  not 
appear  to  have  been  clearly  against  tbe  pre- 
ponderance of  the  evidence. 

[6]  The  chancellor  disallowed,  however,  the 
claim  for  qpmmlssions  upon  the  cotton  which 
appellant  failed  to  ship,  and  appellee  has 
prosecuted  a  cross-appeal  from  that  finding. 
The  decree  of  the  <d>ancellor  In  this  respect 
must  be  reversed.  The  proof  does  not  show 
tbat  this  contract  for  the  shipment  of  cotton 
was  designed  as  a  cloak  for  usury.  Upon  the 
contrary,  appellant  had,  In  former  seasons, 
shipped  the  quantity  of  cotton  here  contract- 
ed for,  and  it  was  in  the  contemplation  of  tbe 
parties  that  this  amount  of  cotton  should 
be  shipped  during  the  season  covered  by  the 
agreement  Such  provlBlons  have  be&i  up- 
held as  a  stipulation  for  liquidated  damages 
for  breach  of  the  contract  to  ship  the  cotton. 
Allen-West  Commission  Co.  v.  People's  Bank, 
74  Ark.  41,  84  S.  W.  1041;  Blackburn  v. 
Hayes,  58  Ark.  366,  27  S.  W.  240. 

The  decree  of  the  chancellor  upon  the  ap- 
peal is  affirmed,  and  -upon  the  cross-appeal 
his  decree  In  favor  of  appellee  will  be  modi- 
fied, and  a  decree  will  be  rendered  here  for 
the  sum  of  $2,519.58,  with  Interest  frorn^  Feb- 
ruary 27,  1912,  at  6  per  cent;  the  difference 
between  the  decree  here  rmdered  and  the  one 
pronounced  by  the  court  btiow  being  tbe 
amount  due  on  account  of  commissions  on  cot- 
ton not  shipped. 

McGUI/LOCH,  C.  J.,  dlsquaUfied  and  not 
participating. 


OREEN  et  aL  v.  EOLZKR  et  al.    (No.  388.) 
(Supreme  Court  of  Arkansas.    May  17,  1915.) 

1.  Infants  <3=»37— Sale  ot  Infants'  Bxaltt 
— Jdbisdiction — Ratification. 

In  a  suit  to  partition  land  in  which  minors 
had  an  interest  where  tbe  complaint  did  not 
disclose  that  the  land  was  the  homestead  of  the 
minors,  the  chancery  court  had  jurisdiction  over 
the  subject-matter,  and,  while  it  may  have  been 
erroneous  for  it  to  order  a  sale  of  the  land,  the 
error  did  not  render  the  decree  absolutely  void, 
and,  where  the  minors  after  reaching  tholr  ma- 
jority executed  and  tendered  to  the  purchasers 
quitclaim  deeds,  they  could  not  afterwards  chal- 
lenge the  sale,  and  the  purchasers'  bondsmen 
who  were  substituted  in  his  stead  were  in  no 
position  to  challenge  the  validity  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  {{  82,  83,  97;   Dec.  Dig.  «=»37.] 

2.  Appeal  and  Bbrob  <3=3909  —  OiassiONS 
FBOM  Record  —  Pbesumftions  in  Support 

OF  JUOOMKNT. 

In  a  suit  to  set  aside  a  partition  sale  of 
land  in  which  minors  had  an  interest  where  on 
appeal  from  a  decree  dismissing  the  complaint 
plaintiffs  did  not  abstract  any  pleadings  show- 
ing that  the  failure  of  the  guardian  of  such  mi- 
nors to  give  a  bond  was  alleged  as  a  ground 
for  vacating  the  judgment  and  no  testimony 
was  abstracted  showing  that  this  was  made  an 
issue  in  the  trial  court  it  would  be  presumed 
that  the  court  made  all  proper  orders  for  the 
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protection  of  the  mlnon!  according  to  law,  and 
that  the  guardians  executed  the  bond  they  were 
required  to  give  before  receiving  any  proceeds 
that  might  be  coming  to  the  minors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3675;    Dec;  Dig.  «=s>900.] 

3.  Appeal  and  Ebros  €=j189  —  Review  — 
QtrESTioRS  Not  Raisxd  Below. 

Where  the  bondsmen  for  the  purchasers  at 
a  partition  sale  of  land  in  which  minors  had  an 
interest,  who  subsequently  brought  a  suit  to  set 
aside  the  sale,  were  made  parties  to  the  parti- 
tion suit,  it  was  too  late  on  appeal  in  the  suit  to 
set  aside  the  sale  to  raise  for  the  first  time  the 
contention  that  the  guardian  of  such  minors  had 
not  given  a  bond  as  required  by  statute,  as  the 
court  would  doubtless  have  made  all  proi)er  or- 
ders upon  the  suggestion  of  this  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1153-1154%,  1206-1215; 
Dec.  Dig.  <8=»1S9.] 

4.  JT7DQUENT  iS=5»713— OoNCLUSiVENEsa— Pab- 
TiTioN— Sale— Collatebal  Attack. 

In  a  suit  to  partition  land  of  a  decedent, 
the  land  was  sold,  and  plaintiffs  became  snretios 
on  the  purchasers'  bond.  They  subsequently  in- 
tervened and  were  subrogated  to  the  rights  of 
the  purchaser.  The  purchase  money  being  ^ast 
due,  the  court  ordered  execution  to  issue  against 
them.  They  brought  suit  to  set  aside  the  sale 
on  the  ground,  amon|;  others,  that  the  estate 
of  the  decedent  was  in  process  of  administra- 
tion, that  claims  against  it  had  been  allowed 
but  not  paid,  that  the  decedent  had  no  other 
property  with  which  to  pay  them,  and  that  these 
facts,  though  known  to  the  parties  to  the  suit, 
were  knowingly  concealed.  Held,  that  these 
were  matters  of  public  record  which  should  have 
been  set  up  in  the  partition  suit  and  reviewed 
directly  by  an  appeal,  and  the  judgment  in  such 
suit  was  conclusive  in  the  collateral  salt  to  set 
aside  the  sale. 

[Ed.  Note. — For  ether  cases,  see  Judgment, 
Cent.  Dig.  §§  1083,  1066,  10»9,  1234r-1237,  1239, 
1241,  1247;   Dec.  Dig.  «=»713.] 

6.  Judgment  <8=»672— Conclusiveness— Pab- 
TmoN— Sale— Collatebal  Attack. 

Plaintiffs,  having  voluntarily  executed  the 
bond  for  payment  of  the  purchase  money,  and 
having  had  themselves  made  parties  and  substi- 
tuted in  place  of  the  purchaser,  and  having  pro- 
cured a  deed  and  taken  possession,  were  in  no 
position  in  a  collateral  proceeding  to  repudiate 
the  sale,  especially  as  the  court  directed  the  pur- 
chase money  to  be  held  to  await  its  further  or- 
ders, and  thus  had  it  in  its  power  to  prevent 
any  irreparable  injury  to  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  10C3,  118C;  Dec  Dig.  ©=^672.] 

Appeal  from  Oariand  Chancery  Oonrt;  A. 
Curl,  Special  Chancellor. 

Suit  by  H.  A.  Green  and  another  against 
Otto  Holzer  and  others.  From  a  decree  dis- 
missing the  complaint,  plaintiffs  appeal.  Aif- 
firmed. 

The  facts  as  stated  by  the  chancellor  are 
substantially  as  follows: 

On  the  12th  day  of  April,  1911,  the  de- 
fendants, Agatha  M.  Goodlet,  Janette  Fris- 
by,  William  Becker,  Jr.,  deceased,  Margaret 
Brock,  Lucy  Becker,  Mamie  and  Frank  Beck- 
er minors,  by  guardian  and  next  friend, 
Agatha  M.  Goodlet,  and  Edward  Donnelly, 
Lawrence  Donnelly,  Dorothea  Donnelly,  mi- 
nors, by  their  father  and  next  friend,  E.  O. 
Donnelly,   filed   their   suit   in   the    chancery 


court  against  Florence  Holzer,  Cor  partition 
of  certain  lands  belonging  to  tbe  plaintiffs 
and  defendant  as  heirs  at  law  of  WUUam 
Becker,  deceased.     Florence  Holzer,  tbe  de- 
fendant, was  regularly  summoned,  but  failed 
to  appear,  and  default  was  entered  against 
her.    The  court  found  that  the  property  was 
not  susceptible  of  partition  In  kind  and  de- 
creed a  sale  of  the  same.    Tbe  property  was 
sold,  and  two  of  the  lots  were  purchased  by 
Otto  Holzer.    H.  A.  Green  and  J.  A.  Rlggs 
became  sureties  on  tbe  bcmd  executed  by  Hol- 
zer for  the  payment  of  the  purchase  money 
of  the  prc^erty,  the  bond  being  In  the  sum  of 
$1,490.     The  sale  was  reported  to  the  court 
and  approved.    Rlggs  and  Green,  by  consent 
of  Holzer,  Intervened  and  were  subrogated  to 
the  rights  of  Holzer  In  tbe  land,  and  the 
court  directed  that  upon  the  payment  of  the 
purchase  money  the  commissioner  should  ex- 
ecute a  deed  to  them  Cor  the  property.    Tb6 
court  found  that  tbe  purchase  money  was 
past  due  and  unpaid  and  ordered  execution 
Issued  against  Holzer,  Biggs,  and  Green  for 
the  purchase  money.    Execution  issued,  and 
the  sheriff  levied  the  same  on  tbe  property 
belonging  to  Rlggs.     At  tbe  sheriff's  sale, 
Rlggs  bought  tbe  property  in  for  $1,490  and 
executed  a  bond  wltb  M.  J.  Henderson  as 
surety  for  tbe  payment  thereof  within  three 
months.    Tbe  amount  named  la  this  bond  was 
not  paid.     After  tbe  maturity  of  the  last 
bond,  Rlggs  and  Green  instituted  tbe  present 
suit  against  Otto  Holzer  and  tbe  belts  of 
William  Becker,  setting  up  that  the  sale  un- 
der the  partition  decree  was  void  for  the 
reason  that  the  land  sold  was  tbe  homestead 
of  William  Becker  at  the  time  of  bis  death 
and  was  tbe  homestead  of  bis  minor  childr»i 
at  the  time  of  the  partition  decree,  and  that 
this  fact  was  concealed  from  tbe  court,  and 
therefore  the  sale  was  void,    lliey  asked  that 
the  entire  proceedings  growing  out  of  tbe 
partition   decree.   Including  the  sale  of  the 
property  of  Riggs,  be  set  aside. 

The  court  found  that  It  was  true  that  the 
land  purchased  by  Holzer  at  the  commis- 
sioner's sale,  and  for  the  payment  of  the  pur- 
chase price  of  which  Green  and  Biggs  became 
surety  on  tbe  bond  of  Holzer,  was,  at  the 
time  of  tbe  death  of  William  Becker,  his 
homestead;  that  Frank  and  Mamie  Becker 
were  under  21  years  of  age  at  the  time  the 
land  was  sold  under  tbe  decree  for  partitioii: 
that  they  were  made  i>arties  to  the  suit  for 
partition  by  their  guardian,  Agatha  M.  Good- 
let;  that  the  petition  for  pai'tition,  however, 
did  not  show,  nor  did  any  of  the  evidence  in 
the  suit  for  partition  disclose,  that  the  laod 
partitioned  had  been  tbe  homestead  of  tlieir 
father,  William  Becker.  It  was  alleged  Is 
the  petition  for  partition  that  Frank  aod 
Mamie  Becker  were  In  need  of  their  share 
of  tbe  property  tat  their  maintenance  and 
education.  The  court  farther  found  that, 
before  the.  Institution  of  the  present  suit  by 
Green  and  Kiggs  to  vacate  the  Judgment  tet 
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partition,  FranK  and  llamle  Becker  had  at- 
tained tbeir  majority  and  bad  executed  and 
tendered  to  Green  and  lUggs  a  quitclaim 
deed  to  the  property.  The  court  further 
found  that  there  had  been  claims  probated 
against  the  estate  of  William  Becker,  de- 
ceased, amounting  to  the  sum  of  $550,  and 
tbat  tbere  were  no  funds  in  the  hands  of  the 
admlnlatrator  with  which  to  pay  these  sums, 
and  that  it  would  be  necessary  to  use  the 
proceeds  of  the  land  sold  in  the  partition 
suit  to  pay  these  claims. 

The  court  thereupon  ordered  tbat  the  ad- 
ministrator be  made  a  party  to  the  suit  in- 
stituted by  Bigga  and  Oreen  and  directed 
him  to  file  a  statement  of  the  claims  probat- 
ed against  the  estate  at  William  Becker  re- 
maining unpaid,  together  with  a  statement  of 
the  unpaid  costs  of  administration  of  said 
estate  in  tbe  chancery  court,  and  directed 
that  on  the  receipt  of  the  porchase  money 
for  tbe  property  sold  in  the  partition  suit 
the  same  be  subject  to  the  further  order  of 
the  court,  and  retained  c<»trol  of  the  case 
for  any  further  orders  that  might  be  neces- 
sary for  the  protection  of  the  parties  and 
others  "that  may  by  proper  proceedings  be- 
come parties  to  the  suit,"  and  dismissed  the 
complaint  of  the  plaintiffs  for  want  of  equity. 
Green  and  Rlggs  have -duly  prosecuted  this 
appeaL 

Tburston  P.  Farmer,  of  Hot  Springs,  for 
appellants.  M.  S.  Cobb,  of  Hot  Springs,  (or 
appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  It  la  unneoessary  to  set  out  and  dis- 
cuss in  detail  the  evidence.  The  findings  of 
fact  of  the  chancellor  are  in  accord  with  the 
preponderance  of  tbe  evidence. 

[1]  I.  The  appellants  contend  that  the 
court  bad  no  Jurisdiction  to  order  a  sale  of 
the  homestead  of  the  minors  in  a  suit  (or 
partition,  and  tbat  for  that  reason  the  sale 
was  not  voidable,  but  was  absolutely  void, 
and  therefore  one  that  could  not  be  ratified 
by  any  subsequent  conduct  of  the  minors 
after  becoming  of  age. 

The  contention  of  the  appellants  Is  un- 
Boand.  The  court  looked  to  the  allegations 
of  the  complaint  or  petition  In  partition  to 
determine  its  Jurisdiction.  In  that  complaint 
it  was  not  revealed  tbat  the  land  sought  to 
be  partitioned  was  the  homestead  of  minors. 
Uie  chancery  court  had  Jurisdiction  over 
the  snbjectrmatter,  that  is,  the  partition  of 
the  lands;  and,  while  it  might  have  been 
erroneous  for  the  chancery  court  to  have 
ordered  a  sale  of  the  land  that  constituted 
the  homestead  of  minors,  this  error  was  one 
that  did  not  render  the  decree  absolutely 
void,  and  the  error  could  have  been  corrected 
by  appeal  in  the  same  case. 

The  court,  having  jurisdiction  of  the  sub- 
ject-matter, correctly  held  that  Frank  and 
Mamie  Becker,  the  minor  heirs  of  William 
Becker,  whose  homestead  right  was  sold  un- 


der the  decree  for  partition,  having  reached 
their  majority,  and  having  executed  and  ten- 
dered a  deed  to  the  appellants  to  the  land 
constituting  the  homestead,  could  not  there- 
after challenge  the  sale  of  the  land  to  appel- 
lants, and  also  correctly  held  that  the  appel- 
lants, by  the  consent  of  the  purchaser,  hav- 
ing been  substituted  In  his  stead  and  execut- 
ed a  bond  for  the  payment  of  the  purchase 
money,  were  In  no  position  to  challenge  the 
validity  of  tbe  sale. 

[2, 3]  II.  Learned  counsel  for  appellants, 
in  their  brief,  suggest  that  the  Donnelly 
heirs,  who  were  minors  and  also  heirs  of 
William  Becker  and  interested  in  his  estate, 
had  not  ratified  the  sale,  and  tbat  the  sale 
should  be  canceled  because  no  bond  had  been 
executed  by  the  guardian  of  the  Donnelly 
minors  for  the  protection  of  their  shares  as 
required  under  tbe  provisions  of  section  5800 
of  Klrby's  Digest  But  the  appellants  do  not 
abstract  any  pleadings  showing  tbat  this 
was  alleged  by  the  appellants  in  their  com- 
plaint as  one  of  the  grounds  why  the  Judg- 
ment should  be  vacated,  and  there  is  no  tes- 
timony abstracted  which  shows  that  this 
was  made  an  issue  in  the  court  below.  It 
must  be  presumed,  in  tbe  absence  of  anything 
appearing  to  the  contrary  in  this  record,  that 
the  court  made  all  proper  orders  for  the  pro- 
tection of  the  minors  according  to  law  in  or- 
dering the  sale  of  tbe  land  for  partition,  and, 
in  the  absence  of  proof  to  the  contrary,  it 
must  be  presumed  that  the  guardians  of  the 
Donnelly  minors  had  executed  the  bond  that 
they  were  required  to  give  as  such  guardians 
before  receiving  any  proceeds  that  might  be 
coming  to  their  wards  as  heirs  out  of  the  es- 
tate of  William  Becker,  deceased.  More- 
over, tlie  appellants  had  been  made  parties 
to  the  suit  for  partition,  and,  if  the  provi- 
sions of  section  5800  of  Klrby's  Digest  In  re- 
gard to  the  execution  of  a  bond  by  tbe  guard- 
ians of  the  Donnelly  minors  had  not  been 
complied  with,  doubtless  upon  the  sugges- 
tion of  this  fact  to  the  chancery  court  It 
would  have  made  all  proper  orders  in  the 
premises  before  exacting  payment  of  the 
purchase  money  by  the  appellants.  It  Is  too 
late  to  raise  this  Issue  here  tor  the  first  time, 
even  If  it  had  been  sound  when  properly  pre- 
sented in  the  court  below,  which  we  do  not 
decide. 

[4, 1]  III.  Appellants  allege,  as  one  of  the 
grounds  for  vacating  the  decree,  that  at  the 
time  the  decree  was  rendered  the  estate  of 
William  Becker  was  in  process  of  administra- 
tion by  tbe  probate  court,  and  that  more  than 
$500  of  claims  had  been  probated  and  allow- 
ed, but  not  paid,  and  that  he  had  no  property 
with  which  to  pay  these  claims  except  the 
lots  that  the  chancery  court  had  ordered  sold 
in  partition ;  that  these  facts  were  known  to 
the  parties  to  the  partition  suit  and  were 
knowingly  concealed  from  the  court  for  the 
purpose  of  perpetrating  a  fraud  on  the  court 
and  the  appellants;  that  tbe  appellants  at  tbe 
time  they  signed  the  bond  of  the  purchaser 
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at  tbe  sale  for  the  purchase  money  of  the 
lot  did  not  know  of  tbe  fraud,  and  tbey  still 
did  not  know  of  such  (fraud  at  tbe  time  tbey 
were  made  parties  to  tbe  partition  suit  and 
were,  by  order  of  tbe  court,  subrogated  to 
the  rights  of  Otto  Holzer,  the  purchaser. 

The  court,  as  already  stated,  had  Jurisdic- 
tion to  partttlon  tbe  land  in  controversy,  and 
appellants  voluntarily  were  made  parties  to 
the'  suit  In  partition  before  the  commissioner 
In  said  suit  was  directed  to  collect  tbe  pur- 
chase money  for  which  tbe  land  was  sold, 
and  for  the  payment  of  which  by  the  pur- 
chaser appellants  bad  executed  their  bond. 
The  matter  of  the  estate  of  William  Becker 
being  in  process  of  administration,  and  the 
probation  of  claims  against  the  estate  being 
all  prior  to  the  filing  of  the  suit  for  parti- 
tion and  the  decree  of  the  court  ordering  the 
sale  of  tbe  land  for  partition,  these  were  mat- 
ters pending  before  tbe  probate  court  and  of 
public  record  before  appellees  were  made  par- 
ties to  the  suit  for  partition.  They  could  and 
should  have  been  set  up  in  that  suit  by  the 
appellants,  and  If  the  court  had  proceeded  to 
distribute  the  proceeds  of  the  sale  In  the 
face  of  allegations  and  proof  that  the  estate 
was  Indebted  and  in  process  of  administra- 
tion, and  that  these  lands  were  the  only  as- 
sets of  tbe  estate  out  of  which  tbe  debts 
could  be  paid,  and  bad  nevertheless  entered 
a  decree  for  final  distributlMi  of  tbe  proceeds, 
this  would  have  been  an  error  which  appel- 
lants could  have  corrected  on  appeal.  Being 
parties  to  the  partition  proceeding  before  the 
final  Judgment  was  rendered  confirming  the 
sale  and  disposing  of  tbe  proceeds  of  that 
sale,  tbey  should  have  presented  these  mat- 
ters In  that  case  and  corrected  any  error  of 
the  court  by  direct  attack  on  that  Judgment 
on  appeal.  Their  suit  here  is  but  a  collateral 
attack  on  tbe  judgment  of  the  chancery  court 
having  jurisdiction  over  the  subject-matter 
and  the  parties,  and  that  judgment  Is  conclu- 
sive of  the  matters  In  regard  to  the  adminis- 
tration pending  In  the  probate  court  which 
appellants  now  se^  to  have  considered  as 
a  ground  for  vacating  the  judgment  More- 
over, appellants,  by  voluntarily  executing 
the  bond  for  payment  of  the  purchase  money 
by  the  purchaser  and  by  having  themselves 
made  parties  and  substituted  in  bis  stead, 
and,  as  the  abstract  by  the  appellees  shows, 
having  procured  a  deed  from  the  purdiaaer 
and  taken  possession  of  tbe  property  and  held 
the  same  out  as  their  own,  are  not  in  a  posi- 
tion in  tills  collateral  proceeding  to  repudiato 
the  sale  which  they  had  by  their  voluntary 
conduct  ratified.  Furthermore,  the  chancery 
court  has  directed  the  proceeds  of  the  pur- 
chase money  to  be  paid  by  the  appellants  and, 
when  collected  by  tbe  commissioner,  to  be 
held  to  await  the  further  orders  of  the 
chancery  court.  The  chancery  court  thus  has 
It  In  Its  power  to  prevent  any  irreparable  In- 
jury to  the  appellants  before  the  distribution 
of  the  money  paid  by  them  has  been  made. 


The  court  was  correct  in  dismissing  the  ap- 
pellants' complaint  for  want  of  equity,  and 
its  decree  Is  In  all  things  affirmed. 


TWITTY  V.  STATE.    (No.  10.) 
(Supreme  Court  of  Arkansas.     May  24,  1915.) 

1.  Laroent    4=»56  —  SuFyicuNOT   or   Evi- 
dence. 

Evidence,  on  prosecution  for  stealici;  a  bog, 
AeW  sufficient  to  sustain  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
(3ent.  Dig.  fS  152,  164,  166.  167-169;  Dec.  Dig. 
<S=955.] 

2.  Cbiuinai,  Law   «=»1159— Apfeai.  — Dis- 
XUBBING  Verdict. 

There  being  substantial  testimony  to  8a»- 
tain  a  verdict  of  guilty,  it  cannot  be  disturbed 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  8074-3083;  Dea  Dig.  «=» 
1159.] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty;  George  R.  Haynie,  Judge. 

Doss  Twitty  was  convicted,  and  appeals. 
Afiirmed. 

D.  L.  King  and  Allen  H.  Hamlter,  both  of 
Iiewlsvllle,  for  appellant.  Wm.  L.  Moose, 
Atty.  Gen.,  and  John  P.  Streepey,  Asst  Atty. 
Gen.,  for  the  State. 

KIRBT,  J.  Doss  Twitty  was  convicted  of 
grand  larceny  for  stealing  a  bog.  tbe  pi^yp- 
erty  of  J.  W.  Vaughan,  and  from  the  judg- 
ment prosecutes  this  appeal. 

Appellant  contends  for  reversal  that  the 
testimony  is  not  sufficient  to  sustain  the  ver- 
dict. It  appears  from  the  testimony:  That 
Doss  Twitty,  with  his  brother,  went  out  into 
the  range  near  tbe  town  of  Bradley,  in  La- 
fayette county,  hog  taunting  with  their  dogs. 
That  they  killed  a  one-eared  blue  barrow, 
went  back  to  town,  and  had  the  liveryman 
to  send  a  wagon  and  bring  It  to  tbelt  h<Hne 
in  the  town  of  Bradley,  where  tbey  cleaned 
it  In  the  back  yard,  about  dark  or  shortly 
thereafter. 

W.  B.  Vaugban,  a  son  of  J.  W.  Vaughan, 
the  alleged  owner  of  the  hog,  had  the  appel- 
lant under  suspicion,  and,  on  learning  that 
he  had  gone  Into  the  woods  hog  hunting, 
went  into  the  range  himself  with  two  others, 
and  they  heard  dogs  baying  and  shots,  t(vo 
or  three  times,  but  were  never  able  to  come 
up  with  the  persons  doing  the  shooting. 
Each  time  they  would  reach  the  places 
where  they  thought  tbe  shooting  oocnried, 
those  doing  It  had  g(»ie.  They  then  took  the 
other  end  of  the  line  and  went  l>ack  to  town 
to  see  what  would  be  brought  In  by  Doss 
Twitty  upon  bis  return.  They  found  bim 
and  his  brother,  who  was  Indicted  Jointly 
with  him,  cleaning  the  carcass  of  a  one- 
eared  blue  barrow,  in  the  back  yard;  tbe 
side  with  the  ear  gone  being  uppermost.  One 
of  them  stated:  That,  before  they  made 
their  presence  known.  Doss  Twitty  said  to 
his  brother,  "Let's  go  to  supper  and  drag 
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the  lic^  In  the  house."  That  his  suspldon 
was  farther  excited  by  this  remark.  They 
then  went  up  and  asked  to  see  the  mark  on 
the  hog;  one  of  them,  Will  Allen,  reaching 
his  hand  down  nnder  the  hog's  bead  and 
feeling  the  ear  that  was  marked.  They  tes- 
tified it  was  In  the  mark  of  J.  W.  Vaaghan, 
a  crop  and  underblt  In  that  ear.  Twltty, 
upon  their  saying  they  wanted  to  see  the 
mark,  said:  "AU  right ;  I  wUl  Just  cut  the 
ear  off,  and  give  It  to  yon" — which  he  did. 
Vangban  claimed  that,  in  cutting  off  the  ear, 
he  cut  It  so  as  to  cut  It  under  the  bit,  which 
Twltty  denied,  saying  that  he  had  given  him 
the  whole  ear.  The  ear  was  not  produced  In 
evidence,  and  no  effort  was  made  by  Vaagh- 
an to  take  possession  of  the  hog. 

Yonng  Vaaghan  and  the  two  others  with 
him  all  testified  that  the  hog  was  the  prop- 
erty of  J.  W.  Vaugban,  explained  how  bis 
other  ear  had  been  chewed  off  by  the  dogs, 
gave  the  description,  and  were  positive  In 
their  identification. 

Twltty  and  his  brother  and  five  or  six 
others,  the  man  who  had  sold  him  the  hogs 
before  they  were  taken  from  the  town  Into 
the  range,  the  man  who  had  helped  to  mark 
him  at  the  Ume  the  dogs  chewed  his  other 
ear  off,  the  man  who  had  occasionally  fed  the 
hogs  for  him  In  the  range,  and  two  or  three 
others,  all  testified,  giving  the  description  of 
the  hog,  and  stating  positively  that  it  was 
the  property  of  Doss  Twltty. 

[1 , 2]  The  preponderance  of  the  testimony 
appears  to  be  against  the  Jury's  finding,  but 
there  is  substantial  testimony  to  support 
their  verdict,  and  this  court  cannot  disturb  It. 
The  Jnry  evidently  believed  from  the  testi- 
mony of  the  conduct  of  the  defendant  in  the 
woods  and  at  the  time  Vaughan  and  the  oth- 
ers asked  to  see  the  mark  of  the  bog,  while 
he  was  cleaning  it,  that  he  was  trying  to 
ccmceal  the  true  condition  and  found  him 
guilty. 

The  testimony  Is  sufficient  to  sustain  the 
verdict,  and  the  Judgment  la  affirmed. 


MAIiVEBN  &  0.  RT.  CO.  v.  HOUSE  et  al. 

(No.  305.) 
(Supreme  Court  of  Arkansas.     May  17,  1915.) 

1.  Bhirent  Domain  ®=>9&— Condemnation 
OF  Railboad  Right  of  Wat— Damages— 
Flowaqe  or  Land. 

Where  a  railroad  seeks  to  condemn  land 
for  a  right  of  way,  in  estimatine  the  compensa- 
tion to  be  paid  to  the  owner,  nowage  of  such 
land,  that  will  be  caused  by  the  increased  vol- 
ume of  water  required  to  be  carried  ofif  by  a 
creek  fiowini;  throiigh  it,  after  the  construction 
of  a  railroad  embankment,  is  to  be  considered, 
since  it  constitutes  a  permanent  injury. 

(Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S§  252-255;  Dec.  Dig.  e=> 
08.] 

2.  Ekinent  Domain  <S=3243  —  Effect  of 
AWABD— Damages  Included — Obstbuctino 
Wateb  Coubses. 

Where  a  railroad  condemned  land  for  a 
right  of  way,  and  constructed  ita  bed  in  a  prop- 


er manner,  tbe  railroad  was  not  liable,  to  one 
who  had  purchased  the  land  over  which  the  right 
of  way  ran  subsequent  to  the  condemnation 
thereof  and  with  notice,  for  damages  to  the 
land  caused  by  overflow  of  a  stream  whose  nor- 
mal content  was  largely  increased  by  the  con- 
struction of  its  embankment,  since  such  damage 
was  presumably  included  in  the  compensation 
made  the  owner  in  the  condemnation  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  661,  627-629,  700;  Dec.  Dig. 
«=>243.1 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;   W.  H.  Evans,  Judge. 

Action  by  J.  H.  and  A.  F.  House  against 
the  Malvern  &  Camden  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed,  and  cause  dismissed. 

The 'Plaintiff  brought  suit  for  damages 
against  the  railroad  company,  alleged  to  have 
been  caused  by  the  negligent  construction  of 
its  roadbed,  diverting  the  water  from  Its 
natural  course  and  overflowing  his  lands. 
The  railroad  company  purchased,  prior  to 
the  3l8t  day  of  May,  1913,  a  right  of  way 
from  Eldrldge  Thompson,  across  the  north- 
east corner  of  a  10-aore  tract  of  land  about 
two  miles  south  of  Malvern,  upon  which  It 
later  constructed  its  railroad.  The  appellees 
on  said  31st  of  May,  1913,  purchased  from 
the  same  grantor  the  said  10-acre  tract  of 
land,  "subject  to  the  Malvern  &  Camden  Rail- 
road right  of  way  heretofore  deeded  to  It  by 
said  Eldridge  Thompson  and  wife,"  for  a  con- 
sideration of  $300.  The  complaint  alleges 
that  by  reason  of  the  construction  of  the  high 
embankment,  the  digging  of  ditches  on  each 
side  thereof,  and  the  placing  of  pipes  under 
its  said  embankment,  the  railroad  company 
had  negligently  caused  water  to  be  diverted 
from  a  large  territory  of  land,  and  collected 
and  emptied  into  a  channel,  leading  through 
plaintiff's  land,  causing  it  to  be  filled  up  with 
clay  from  its  right  of  way  and  damaging  the 
land  by  an  overflow  of  waters  negligently  di- 
verted thereon.  The  defendant  denied  the 
material  allegations  of  the  complaint. 

It  appears  from  the  testimony  that  plain- 
tiffs bought  a  10-acre  tract  of  land  from  El- 
dridge Thompson  for  a  consideration  of  $300 
about  a  year  before  the  suit  was  brought, 
and  after  their  grantor  had  sold  the  right  of 
way  across  the  corner  of  same  to  the  rail- 
road company,  which  was  excepted  from  hla 
deed  conveying  the  tract  This  company  con- 
structed Its  railroad  across  the  northeast 
comer  of  the  tract  on  the  right  of  way  pur- 
chased, and  Its  embankment  runs  from  grade 
to  high  for  about  200  yards  through  it  The 
branch  runs  about  the  middle  of  the  tract 
through  the  field,  and  two  or  three  times  as 
much  water  is  collected  by  the  ditches  con- 
structed and  the  embankment  made  in  build- 
ing the  railroad  as  had  formerly  been  carried 
off  by  the  branch.  A  ditch  about  20  feet 
wide  and  from  3  to  7  feet  deep  was  made  by 
the  railroad  through  this  land,  which  coUect- 
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ed.  It  was  shown  by  some  of  the  testimony, 
waters  which  had  formerly  not  been  thrown 
on  this  land  and  carried  It  down  to  the  main 
channel  of  the  brandi,  which  was  carried  un- 
der the  embankment  through  some  large  til- 
ing. The  effect  of  the  wash  and  overflow 
and  the  additional  amount  of  water  was  to 
carry  sand  and  dirt  down  from  the  embank- 
ment and  fill  up  the  channel  of  the  branch 
and  overflow  the  land.  Several  witnesses 
testified  that  the  company  could  have  aUow- 
ed  the  water  collected  by  another  small  drain 
to  go  through  Its  embankment  where  it  was 
accustonied  to  run.  Instead  of  diverting  It 
and  taking  It  down  to  the  main  channel,  as 
was  done;  that  about  three  times  as  much 
water  as  bad  formerly  been  carried  into  the 
main  channel  was  thus  diverted  to  It,  caus- 
ing the  land  to  overflow  below  the  opening  or 
tiling  left  through  the  embankment,  to  the 
Injury  of  the  field.  Numerous  witnesses  tes- 
tified that  the  land  was  thereby  damaged  to 
the  extent  of  $500. 

The  testimony  on  the  part  of  the  railroad 
company  tended  to  show  that  the  railroad 
was  properly,  and  not  negligently,  construct- 
ed on  the  right  of  way  purchased ;  that  only 
the  water  falling  upon  7%  acres  of  land  was 
diverted  to  the  main  channel  of  the  branch 
through  the  field  by  the  filling  up  of  the  small 
drain  and  the  diverting  of  it  to  the  main 
channel ;  that  the  drainage  was  not  changed, 
except  as  to  the  extent  of  the  7^  acres.  Its 
testimony  tended  also  to  show  that  the 
branch  overflowed  the  lands  by  reason  of  the 
channel  being  permitted  to  fill  up  with  brush 
and  grow  up  with  weeds,  and  that  the  dam- 
age caused  to  the  lands  by  the  diversion  of 
the  water  was  Inconsiderable.  J.  H.  House 
testified  that  bushes  and  weeds  have  been 
growing  In  the  branch  all  the  time,  and  if 
they  were  taken  out  the  water  would  go 
down  there  all  right,  but  that  if  they  were 
taken  out  of  the  branch  tlie  dirt  and  gravel 
coming  in  would  fill  It  up.  The  witnesses 
who  stated  the  land  had  been  damaged  $500 
in  amount  also  said  that  it  had  Increased  in 
value  until  its  market  value  was  from  $700 
to  $S00,  at  the  trial. 

From  the  verdict  on  the  Judgment  against 
It,  awarding  $300  damages,  the  railroad  com- 
pany has  appealed. 

Thos.  S.  Buzbee  and  Geo.  B.  Pugh,  both  of 
Little  Bock,  for  appellant  J.  C.  Ross,  of 
Malvern,  for  ai^)ellee8. 

EIRBT,  J.  (after  stating  the  fticts  as 
above).  It  Is  contended  for  the  appellant 
that  it  is  not  liable  to  the  payment  of  damag- 
es resulting  to  the  lands  from  the  construc- 
tion of  Its  railroad  on  the  right  of  way  pur- 
chased from  appellees'  grantor  prior  to,  and 
excepted  from  its  conveyance  to  him,  unless 
the  road  was  constructed  in  a  negligent  and 
improper  manner,  and  that  there  was  no  tes- 
timony showing  that  such  was  the  case.  It 
is  truei,  as  stated  by  appellant,  that  the  ap- 


pellee knew  when  be  purdiased  the  land  that 
his  grantor  had  already  conveyed  a  right  of 
way  through  the  same  to  the  apt)el]ant  com- 
pany upon  which  to  construct  its  railroad, 
and  necessarily  had  been  paid  for  sadi  dam- 
age to  the  remaining  ti-act  as  would  prol>- 
ably  result  from  the  proper  construction  of 
the  railroad.  The  engineers,  who  had  in 
charge  the  construction  of  the  raOroad,  tes- 
tified that  It  was  prpperly  constructed  In  all 
respects,  and  no  witness  'testified  that  It  was 
negligently  or  impropeily  constructed.  The 
effect  of  the  testimony  in  behalf  of  appellees 
was  only  to  show  that  the  railroad  company 
closed  a  small  drain  by  its  embankment, 
where  It  could  have  left  an  opening  for  a 
drainage  pipe  that  would  have  carried  the 
water  oft  as  formerly,  and  diverted  It  to  the 
channel  of  the  main  branch  by  a  ditch  in- 
stead; that  a  good  deal  more  water  was 
thus  caused  to  flow  through  the  main  chan- 
nel of  this  drain  than  had  formerly,  and  the 
land  l>elow  the  embankment  was  thereby 
overflowed  and  damaged. 

[1,  2]  If  this  was  a  suit  for  condemnation  of 
lands  for  right  of  way  purposes,  there  is  no 
question  but  that  the  damage  complained  of 
could  have  been  taken  Into  consideration  in 
estimating  the  amount  of  compensation  re- 
quired' to  be  paid  to  the  owner  for  damages 
for  land  taken  for  the  right  of  way ;  It  con- 
stituting necessarily  a  permanent  injury. 
Since  it  was  a  proper  element  of  damage^ 
however,  to  be  considered  in  estimating  the 
value  of  lands  purchased  for  right  of  way, 
and  since  the  appellant  company  had  pur- 
chased of  appellees'  grantor  the  right  of  way 
across  this  land  upon  which  its  road  was  aft- 
erwards constructed,  and  from  whom  apiJel- 
lee  purchased  the  tract  of  land,  subject  to 
appellant's  right  to  construct  the  railroad,  it 
necessarily  follows  that  all  the  damage  re- 
sulting from  the  proper  construction  of  the 
road  along  the  right  of  way  purchased  was 
already  paid  In  the  purchase  of  the  right  of 
way,  and  that  appellee  could  not  recover 
damages  that  must  have  been  considered  and 
compensated  in  the  fixing  and  pajment  of 
the  price  for  the  right  of  way.  The  ondis- 
puted  testimony  shows  that  the  railroad  was 
properly  constructed,  tliat  only  a  small 
amount  of  surface  water  from  not  more  than 
7)/g  acres  of  land  was  diverted  from  a  small 
drain,  which  was  filled  up,  to  the  channel  of 
the  branch,  which  overflowed  and  caused  ap- 
pellee's damage.  A  great  amount  of  water 
could  not  have  been  thus  diverted,  and  the 
witnesses  testified  that  before  the  small  drain 
was  closed,  and  the  water  diverted  to  the 
main  branch,  the  water  flowing  through  the 
main  channel  of  the  branch  on  appellees' 
land  was  discharged  through  the  public  road 
on  the  south  of  the  tract  through  an  opening 
about  one-third  of  the  size  now  required  for 
the  purpose. 

It  Is  unnecessary  to  discuss  the  alleged  con- 
flict of  Inst^rfctions,  numbered  1,  2,  and  3 
nith  those  numbered  2,  3,  and  4  given  for 
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appellant,  since  there  is  no  testimony  suffi- 
cient to  support  the  verdict 

The  judgment  is  reversed,  and  the  cause 
dismissed. 


ADAIR  T.  QUINCT  STOVE  BiIFG.  CO. 

(No.  50.) 
(Supreme  Court  of  Arkansas.     June  14,  1915.) 

1.  Justices  or  the  Peace  «s»44— Oivn.  3v- 
BiSDicnoN— Amount — Intebest. 

Const,  art.  7,  §  40,  and  Kirbr*fl  'Dig.  {  4652, 
Sive  justices  of  the  peace  concurrent  jurisdiction 
in  matters  of  contract  where  the  amount  in  con- 
troversy does  not  exceed  $300,  exclusive  of  in- 
terest Kirby's  Dig.  §  5385,  provides  that, 
"Where  partial  payments  have  been  made,  the  in- 
terest shall  be  calculated  to  the  time  when  the 
first  payment  was  made,  and  that  payment  ap- 
plied to  the  payment  of  interest  and  the  bal- 
ance, if  any,  to  the  principal,  but  in  no  case 
shall  the  balance  of  interest  be  added  to  the 
principal.  Defendant  grave  plaintiff  a  note,  and 
thereafter  made  a  payment  which,  when  applied 
first  to  the  interest  and  then  to  the  reduction  of 
the  principal,  left  a  balance  due  of  $300.44. 
More  than  two  months  thereafter  plaintiff  remit- 
ted $1  of  the  principal  and  brought  suit  before  a 
justice  of  the  peace.  Hold,  that  the  amount  re- 
mitted need  not  be  deducted  from  the  interest 
■which  accrued  after  the  partial  payment,  but 
might  be  remitted  from  the  principal,  and  the 
justice  therefore  had  jnrisdlction. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  §  157-172 ;  Dec.  IMg.  «=> 
44.] 

2.  Justices  or  the  Peace  ®=>44 — Civn,  Ju- 
BisDicTioN — ^Amount— Remittino  Pabt. 

A  creditor  can  bring  an  action  before  a  jus- 
tice of  the  peace  for  less  than  the  amount  due, 
remitting  the  balance  to  bring  the  case  within 
the  justice's  jnrisdictitm. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  157-172;  Dec.  Dig. 
«=»44.] 

8.  Justices  op  the  Peace  ®=!l64— AppeaI/— 
Presenting  Questions  in  Ijoweb  Coubt— 
Failure  to  Give  Cost  Bond. 

Where  defendant  before  a  justice  of  the 
peace,  by  an  amendment  to  his  motion  for  re- 
bearing,  showed  that  plaintiff  was  a  foreign  cor^ 
poratioo,  and  moved  that  it  be  required  to  give 
a  cost  bond  under  the  provisions  of  Kirby's  Dig. 
SS  959,  060,  but  the  record  shows  no  motion  to 
dismiss  for  failure  to  give  such  bond,  the  judg- 
ment for  the  plaintiff  will  not  be  reversed  on 
appeaL 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §i  607-03(1;  Dec.  Dig. 
«=»164.] 

Appeal  from  Circuit  Court,  Pulaski  Conn- 
ty;    6.  W.  Hendricks,  Judge. 

Action  by  the  Qulncy  Store  Manufacturing 
CJompany  against  Tom  C.  Adair.  Judgment 
for  the  plaintiff  In  the  circuit  court  on  appeal 
from  a  justice  of  the  peace,  and  defendant 
appeals.    Affirmed. 

Walter  M.  Purvis,  of  Little  Rock,  for  ap- 
pellant li.  E.  Hlnton,  of  Little  Rock,  for 
appellee. 

KIRBY,  J.  Appellee  company  brought  this 
snlt  upon  a  note  In  the  justice  court  after  re- 
mitting $1  0*  the  principal  to  bring  It  with- 
in   the  jnstice's   jurisdiction  and   recovered 


judgment  there,  from  which  an  appeal  was 
taken  to  the  circuit  court,  where  judgment 
was  again  rendered  in  its  foror,  and  from 
that  judgment  this  appeal  Is  prosecuted. 

[1]  The  only  contention  for  reversal  lisre 
la  that  the  court  was  without  Jurisdiction  to 
render  the  judgment     The  note  sued  on, 
with  the  indorsements,  is  as  follows: 
"$316.22.    Little  Rock,  Ark.,  January  23, 1914. 

"Sixty  days  after  date  I  promise  to  pay  to  the 
order  of  the  Quincy  Stove  Manufacturing  Com- 
pany three  hundred  and  sixteen  and  22-100  dol- 
lars at  Little  Rock,  Ark.,  value  received,  with  in- 
terest at  6  per  cent,  per  annum  from  date. 

"No. .    Due .        Tom  O.  Adair." 

On  ba<^  of  note: 

"July  17,  1914,  paid  $25.00  to  bo  applied  on 
principal  of  note  as  per  oral  agreement  with 
Mr.  Adair. 

"Plaintiff  remits  $1.00  hereon  and  prays  for 
judgment  against  defendants  for  $299.49,  and 
accrued  interest  at  the  rate  of  0  per  cent  per 
annum  until  paid." 

If  the  interest  upon  the  note  be  calculated 
according  to  the  partial  payment  rule  desig- 
nated in  section  6386,  KUby's  Digest,  the  In- 
terest due  from  the  date  of  the  note  to  the 
partial  payment  ot  $25  on  Jnly  17,  1914,  was 
$9.22,  which,  when  added  to  the  principal 
and  the  payment  deducted  from  the  amount, 
left  a  balance  due  upon  the  note  of  $.S00.44. 
On  September  22d  afterwards,  plaintiff  re- 
mitted $1  of  the  princ^)al  oZ  the  note  and 
brought  suit  ifor  $299.49. 

Appellant  contends  that  the  Interest  from 
the  date  of  the  payment  to  the  time  of  the 
credit  of  the  $1  remitted  should  have  been 
added  to  the  principal  and  the  $1  taken 
therefrom,  which  would  not  reduce  the 
amount  to  the  jurisdiction  of  the  Justice  of 
the  peace.  Justices  of  the  peace  are  given 
origliial  jurisdiction  of  the  following  matters: 

"First  Exclusive  of  the  circuit  court  in  all 
matters  of  contract  where  the  amount  in  contro- 
versy does  not  exceed  the  sum  of  one  hundred 
dollars,  excludiog  interest,  and  concurrent  juris- 
diction in  matters  of  contract,  where  the  amount 
in  controversy  does  not  exceed  the  sum  of  three 
hundred  dollars,  exclusive  of  interest.  *  •  •  " 
Article  7,  §  40,  Constitution  of  1874;  Kirby's 
Dig.  §  4552. 

After  the  ];>artlal  payment  was  properly 
credited  npon  the  note,  there  remained  due 
upon  the  principal  $300  and  some  cents,  and 
when  suit  was  brought  $1  was  credited  there- 
on and  remitted,  reducing  the  amount  claimed 
by  the  plaintiff  upon  the  note,  and  for  which 
judgment  was  asked,  the  amount  in  con- 
troversy within  the  meaning  of  the  Consti- 
tution, to  less  than  $300,  esclnslve  of  inter- 
est   Lafferty  v.  Day,  7  Ark.  258. 

The  amount  of  the  principal  of  the  note 
claimed  by  the  plaintiff  was  less  than  $300, 
and  the  Interest  due  thereon  Is  not  to  be  con- 
sidered in  determining  the  court's  Jurisdic- 
tion; the  Constitution  e.^pressly  giving  the 
Justice  Jurisdiction,  concurrent  with  the  cir- 
cuit court  "In  matters  of  contract  where  the 
amount  In  controversy  does  not  exceed  the 
sum  oif  $300,  exclusive  of  Interest"  Fisher  v. 
HaU,  1  Ark.  275 ;  CShatten  v.  Heffley,  21  Ark. 
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316;  Sherrill  t.  Wilson  &  Keach,  29  Ark. 
384. 

[2]  This  court  held  in  Hunter  t.  Luce,  60 
Ark.  146,  29  S.  W.  151,  28  L.  R.  A.  221,  46 
Am.  St.  Rep.  165,  that  a  plaintiff  has  the 
right  to  bring  his  action  for  less  than  the 
amount  due  him,  remitting  the  balance  in  or- 
der to  bring  his  case  within  the  Jurisdiction 
of  Justices  of  the  peace.  Kilgore  Lumber  Co. 
v.  Thomas,  96  Ark.  47,  28  S.  W.  62. 

[3]  There  la  no  bill  of  exceptions  in  this 
record  showing  the  proceedings  in  the  lower 
court,  and  neither  does  the  record  show  that 
a  motion  was  made  to  dismiss  the  cause  ei- 
ther in  the  Justice  or  circuit  court,  for  plain- 
tifTs  failure  to  give  bond  for  cost,  as  requir- 
ed by  law  (section  959,  Kirby's  Digest),  and 
the  question  attempted  to  be  raised  by  the 
brief  on  this  point  cannot  be  considered  here. 

There  is  in  the  record  what  is  called  an 
amendment  to  the  motion  (or  a  rehearing,  in 
which  it  was  stated  that  the  defendant,  Tom 
C  Adair,  upon  the  hearing  in  the  Justice 
court,  showed  the  Justice  that  plaintiff  was 
a  nonresident  corporation,  "and  prayed  that 
it  be  required  to  make  a  bond  for  cost."  The 
defendant  had  the  right  at  any  time  before 
Judgment  was  rendered  to  require  the  l>ond 
for  cost  given  or  the  suit  dismissed  in  ac- 
cordance with  sections  959,  960,  Kirby's  Di- 
gest, but  the  record  fails  to  show  that  he  ask- 
ed for  a  dismlBsai  of  the  suit,  because  oif  the 
failure  to  give  lx>nd. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed. 


ST.  LOTJIS,  I.  M.  &  S.  RY.  CO.  v.  CDMBIB 

et  al.     (No.  396.) 
(Supreme  Court  of  Arkansas.    May  17,  1915.) 

1.  Cabbibhs   «=9l59— Requibino   Notice   of 
Ihtention  to  Gladi  Dauaoes. 

A  provision  in  a  bill  of  lading  requiring 
written  notice  of  the  Intention  to  claim  damag- 
es on  account  of  a  shipment  to  be  given  to  the 
delivering  carrier  is  reasonable,  and  compli- 
ance therewith  is  a  condition  precedent  to  a  re- 
covery, and  can  only  be  dispensed  with  by  show- 
ing that  the  delivering  carrier  had  actual 
Icnowledge  of  the  damaged  condition  of  the  ship- 
ment on  arrival,  and  that  a  claim  therefor 
would  be  made. 

lEA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  668-671,  699-703%,  711-714, 
718,  718% ;  Dec.  Dig.  <S=s»169.] 

2.  Cabkigbs   <3=>15^-REqTnBiNa  Notick  or 
Intention  to  Claim  DAKAaxa. 

Where  a  bill  of  lading  required  claims  tot 
damages  to  be  reported  By  the  consismee  in 
writing  to  the  delivering  carrier  within  36 
hours  after  notice  of  the  arrival  of  the  ship- 
ment, compliance  therewith  was  not  excused  by 
the  fact  that  some  agent  or  employ^  of  the  de- 
livering carrier  whose  duties  did  not  include 
the  investigation  of  such  matters  or  the  report 
thereof  to  some  agent  in  authority,  knew  of  the 
damaged  condition  of  the  shipment  on  arrival 
at  destination,  no  agent  in  authority  knowing 
that  the  shipment  was  damaged  or  that  a  claim 
for  damages  would  be  made. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent    Dig.    H    668-671,    699-703%.    711-714, 
m ;  Dec.  Dig.  <8=»169.] 


718.  718% 


8.  Cakbiess  4s»163— RsQinBUfO   Nones   o> 

Intention  to  Clahi  Dakaqes. 

In  an  action  for  the  damages  to  such  ship- 
ment, the  burden  was  on  plaintiff,  where  no 
written  notice  was  given,  to  show  such  actual 
knowledge  of  the  damaged  condition  of  the  ship- 
ment on  arrival  and  delivery  to  the  consignee 
as  would  cause  the  delivering  carrier  to  know 
that  a  claim  for  damages  would  be  made. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  722-725;  Dec  Dig.  <8=>163.] 

Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Crawford 
County;  Jeptha  H.  Evans,  Judge. 

Action  by  R.  C.  Oumble  and  others  against 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  a];^>ealB.  Reversed,  and 
cause  dismissed. 

Thos.  B.  Pryor,  of  Ft  Smith,  for  appellant 
Robt  A.  Rowe,  of  Greenwood,  P.  Bl  Rowev 
and  C.  A.  Starbird,  of  Alma,  for  appellees. 

KIRBY,  J.  This  is  tbe  second  ai^>eal  of 
this  case.  The  issue  before  was  raised  by  de- 
murrer and  decided  in  appellees'  favor;  the 
complaint  being  held  sufficient  Combie  v. 
St  h.,  I.  M.  &  S.  R.  Co.,  105  Ark.  408,  151 
S.  W.  237.  The  suit  was  for  damages  to  35 
car  loads  of  peaches  shipped  over  aK>ellant's 
line  from  Greenwood,  this  state,  to  Cleveland, 
Ohio,  and  various  other  points,  t>ecause  of  the 
negligent  delay  in  transportatlim  and  failure 
to  ice  properly  in  transit 

The  bill  of  lading  issued  by  appelant,  the 
Initial  carrier,  provided: 

"Claims  for  damages  must  be  reported  by  con- 
signee in  writing  to  tbe  delivering  line  within 
86  hours  after  the  CMisignee  Is  notified  of  the 
arrival  ot  the  freight  at  place  of  delivery.  If 
such  notice  is  not  there  given,  neither  tUs  com- 
pany nor  any  of  the  connecting  or  intermediate 
carriers  shall  be  liable." 

Tills  stipulation  was  pleaded  In  the  com- 
plaint, passed  upon  with  an  allegation  that  It 
was  unreasonable  and  void  and  constituted 
a  restriction  or  limitation  upon  tbe  railway's 
liability  and  without  any  allegation  that  the 
notice  was  given.  But  It  was  alleged  in  the 
amendment  to  the  complaint  that  the  de- 
livering carrier  examined  said  peaches  uiwn 
arrival  and  knew  for  itself  the  condition  of 
the  consignment  on  delivery,  and  that  its 
general  agent  for  su(di  shipments,  naming 
him,  and  lbs  local  agent  at  Greenwood,  knew 
all  the  foregoing  facta 

It  was  there  held  that  the  complaint  was 
sufficient,  and  that  it  was  not  necessary  as 
a  condition  of  recovery  that  the  shipper  give 
the  delivering  carrier  the  notice  of  an  inten- 
tion to  claim  damages  to  the  peaches,  since 
such  carrier,  through  Its  agents,  examined 
and  knew  the  condition  of  the  sliipment  of 
peaches  while  in  its  possession  at  their  des- 
tination, according  to  the  allegations  of  the 
complaint,  which  was  admitted  by  the  demur- 
rer.   The  court  said: 

"Where  the  facts  stated  show  that  the  deliver- 
ing carrier  had  actual  knowledge  of  all  the  con- 
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ditioiis  that  a  written  notice  could  give  it,  the 
written  notice  ia  not  required,  and  a  provisioa 
requiring  it  under  such  circumstances  would  b« 
nnreasonable." 

It  was  also  held  that  it  made  no  difference 
whether  the  prorlsions  of  the  contract  of 
shipment  required  the  notice  "of  loss  or 
damage  to  be  giren,"  or  whether  Its  language 
provided  for  written  notice  of  an  intention 
to  claim  damages,  the  purport  of  these  provi- 
sions being  alike,  and  having  the  same  legal 
effect,  and  also  that  they  were  not  limitations 
upon  or  exemptions  from  liability  of  the 
carrier,  but  are  only  condltlcms  precedent  to 
recovery. 

On  this  trial  appellees  Introduced  testimony 
in  support  of  its  allegation  that  the  delivering 
carrier  »amlned  the  sUpment  on  arrival  at 
destinations  and  ascertained  the  damaged 
condition  thereof.  Such  testimony  was  to  the 
effect  that  the  depot  manager  in  one  instance 
bad  an  opportunity  to  see  the  condition  of 
the  fruit,  although  no  employ^  of  the  railroad 
was  with  the  consignee  when  he  inspected  the 
car  that  had  been  opened  for  him  before  de- 
livery; in  another,  that  no  claim  for  damages 
was  put  In,  but  he  notified  the  delivering  car- 
rier verbally  that  the  car  was  in  bad  condi- 
tion ;  relative  to  another  car,  that  it  was  the 
custom  of  the  delivering  carrier  to  Inspect 
I)eache3  before  delivery,  and  that  one  of  the 
clerks  did  inspect  it;  In  other  instances,  that 
some  yard  clerk  or  some  employ^  of  the  road 
saw  the  car  unloaded  and  knew  the  damaged 
and  rotten  condition  of  the  peaches.  Kie 
agents  of  the  different  delivering  carriers,  the 
local  freight  agents  in  some  instances,  and  the 
agents  to  whomJ  the  notices  of  intention  to 
claim  for  damages  should  have  been  given,  or 
to  whom  they  would  finally  have  come,  as 
weU  as  the  general  freight  claim  agent  of  the 
appellant  company,  all  testified  that  no  notice 
in  writing  was  given  to  the  delivering  carrier 
of  the  damaged  condition  of  the  shipment  of 
peaches,  nor  of  an  Intention  to  claim  damages 
within  36  hours  after  the  arrival  of  the  ship- 
ment, and  that  they  had  no  notice  of  any 
such  damaged  condition  or  intention  to  claim 
damages  nntll  the  bringing  of  these  suits. 
Said  general  claim  agent  stated  that  he  caus- 
ed an  investigation  to  be  made  of  the  han- 
dling of  the  35  cars  embraced  in  this  suit,  and 
no  written  notice  was  given  within  36  hours 
after  the  notice  of  arrival  of  cars  at  destina- 
tion or  at  all  upon  the  delivering  lines  as  to 
any  claim  for  damages  by.  the  consignee  to 
tlie  agent  of  the  delivering  line;  his  first 
knowledge  of  any  such  claim  was  the  bring- 
ing of  the  suit;  that  no  exceptions  or  objec- 
tions were  made  by  the  consignees  at  the  time 
of  the  delivery  of  the  cars ;  and  that  they 
were  delivered  upon  receipts  of  the  connect- 
ing carriers  and  the  consignees,  showing 
tbem  to  be  in  good  order.  No  attempt  was 
niade  to  show  that  any  written  notice  was 
given  to  any  delivering  carrier  of  an  inten- 
tion to  claim  damages  within  36  hours  of  the 
iirrival  of  the  shipment,  or  at  all,  nor  was 


any  testimony  Introduced  tending  to  f9how 
that  the  local  agents  of  appellant  at  Green- 
wood knenv  of  any  snch  material  facta,  as  al- 
leged in  the  complaint,  and  they  both  testified 
that  they  had  no  knowledge  of  the  peaches 
arriving  in  a  damaged  condition,  or  that  the 
appellees  claimed  damages  on  accoimt  there- 
of, until  the  filing  of  the  suit 

[1]  The  court  has  not  only  frequently  held 
that  such  a  provision  requiring  the  written 
notice  of  the  Intention  to  claim  damages  giv- 
en to  the  delivering  carrier  is  reasonable  and 
a  condition  precedent  to  recovery,  but  has 
so  held  in  this  case  on  the  former  appeal,  as 
already  said.  Such  notice  can  only  be  dis- 
pensed with  by  showing  that  the  delivering 
carrier  had  actual  knowledge  of  the  damaged 
condition  of  the  shipment  on  arrival,  and 
necessarily  that  a  claim  therefor  would  be 
made.  The  purx)ose  of  requiring  such  notice 
to  be  given  is  to  enable  the  carrier,  while  the 
occurrence  is  recent,  to  inform  Itself  of  the 
actual  facts  occasioning  the  loss  or  Injury 
that  it  may  protect  itself  against  claims 
which  might  be  made  upon  it,  after  such 
lapse  of  time  as  to  make  it  difficult,  if  not 
impossible,  to  ascertain  the  truth.  Railway 
V.  Keller,  90  Ark.  313,  119  S.  W.  254;  BaU- 
way  V.  Furlow,  89  Ark.  4W,  117  S.  W.  517 ; 
Railway  v.  Cumbie,  101  Ark.  172,  141  S.  W. 
939. 

[2]  In  this  last-cited  case  the  consignee  or 
his  agent  declined  to  receive  the  shipment, 
thinking  it  damaged  in  Its  entire  value,  and 
sent  a  telegram  to  that  effect  to  the  con- 
signor, a  copy  of  whldh  was  given  to  the  de- 
livering carrier,  and  it  was  held  that  that  was 
a  sufficient  compliance  with  the  provision  re- 
quiring written  notice  of  an  intention  to 
dalm  damages.  The  purpose  of  the  clause  re- 
quiring notice  would  be  utterly  defeated  and 
such  requirement  rendered  Ineffectual  and 
worthless  if  it  could  be  disregarded,  and  a 
recovery  had,  notwithstanding  the  failure  to 
give  it,  upon  the  testimony  of  appeUee  intro- 
duced in  the  trlaL  The  most  It  tends  to 
show  is  that  some  agent  or  some  employ^  of 
the  delivering  carrier  saw,  or  could  have 
seen,  if  he  had  endeavored  to  do  so,  the  dam- 
aged condition  of  the  shipment  of  peaches  on 
arrival  and  delivery.  Nowhere  does  any 
one  of  said  witnesses  say  or  intimate  that  he 
notified  any  agent  of  such  carrier  in  au- 
thority that  the  shipment  was  so  damaged; 
that  a  claim  for  damages  would  be  made.  Of 
course,  the  delivering  carrier  could  inspect 
for  himself  each  car  load  of  perishable  freight 
upon  delivery  to  the  consignee  and  ascertain 
Its  condition,  and,  if  the  testimony  was  suf- 
ficient to  show  that  this  had  been  done,  and 
that  such  carrier  had  actual  knowledge  of 
such  damage  as  must  cause  a  reasonable  In- 
ference that  claim  would  be  made  therefor,  it 
might  be  required  to  answer  for  such  dam- 
age vrlthout  the  written  notice.  But  here  was 
a  reasonable  provisioa  of  Its  contract  of 
carriage  upon  the  compliance  with  whldi  it 
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had  the  right  to  rely,  and  which  was  not  at- 
tempted to  be  performed  by  the  consignee, 
who  relies  for  his  failure  to  glre  the  notice 
upon  the  alleged  fact  that  such  carrier  had 
actual  knowledge  of  the  damaged  condition 
of  the  shipment  on  arrival  at  destination,  and 
must  take  notice  that  a  claim  would  be  made 
for  such  damages. 

[3]  The  burden  of  proof  was  upon  the 
shipper,  who  failed  to  give  the  written  notice 
to  show  such  actual  knowledge  of  the  dam- 
aged condition  of  the  shipment  on  arrival  and 
delivery  to  the  consignee  as  would  cause  such 
delivering  carrier  to  know  that  a  claim  for 
damages  would  be  made,  that  It  might  in- 
vestigate and  discover  the  true  condltlcm  and 
protect  Itself  against  unjust  claims. 

The  fact  that  some  employe  whose  duties 
were  not  shown  to  Include  the  investigation 
of  such  matters  or  to  report  to  some  agent  in 
authority  anything  relating  to  the  condition 
of  the  shipment  was  present  upon  the  delivery 
and  saw  the  damaged  condition  of  the  fruit 
shipped,  or  could  have  seen  it,  is  not  suf- 
ficient to  show  actual  knowledge  upon  the 
part  of  the  delivering  carrier  that  would  ex- 
cuse the  failure  to  give  the  written  notice  of 
intention  to  claim  damages  as  a  condition 
precedent  to  recovery.  It  might  be  that  some 
employ^  or  some  agent  who  had  no  duties 
whatever  relative  to  such  matters  could  be 
present  and  see  the  shipment,  and  know  of 
its  daniaged  condition,  and  still  the  agents 
or  employes  whose  duties  required  attention 
to  such  matters  never  be  informed  about  it 

The  proof  is  not  sufficient  to  support  the 
findings  and  judgment 

The  judgment  is  therefore  reversed,  and  the 
cause,  having  been  fully  developed,  must  be 
dismissed.    It  is  so  ordered. 

WOOD,  J.  (dissenting).  In  my  opinion, 
there  was  ample  evidence  to  warrant  the 
finding  by  the  court  that  the  delivering  car- 
rier had  knowledge  of  the  damaged  condition 
of  the  peaches.  Such  knowledge,  under  Cum- 
bie  V.  St.  U,  I.  M.  &  S.  Ry.  Co.,  105  Ark.  40e- 
414,  151  S.  W.  237,  240,  was  sufficient  to 
dispense  with  the  written  notice.  In  that 
case  we  held: 

"It  was  not  neoessary  as  a  condition  of  re- 
covery that  the  appellants  give  appellee  written 
notice  of  an  intention  to  claim  for  damages  to 
the  peaches  if  the  delivering  carrier,  through 
its  agents,  examined  and  knew  the  condition  of 
the  peaches  while  in  its  possession  after  their 
arrival  at  their  destination.  »  •  »  Where 
•  •  *  the  delivering  carrier  has  actual 
knowledge  of  all  the  conditions  that  a  written 
notice  could  give  it,  then  written  notice  is  not 
required." 

Without  reviewing  the  evidence  In  detail, 
which  could  serve  no  useful  purpose,  it  tends 
to  show  that  the  employ&s  of  the  delivering 
carrier,  in  one  instance  an  employs  "who  had 
charge  of  the  car  tracks,"  and  who  Inspected 
the  peaches,  who  "released  the  cars"  whicdi 


contained  the  peaches,  in  other  Instances  tbe 
"railroad  Inspector,"  "went  every  morning," 
and  in  company  with  the  shipper's  agent 
would  "look  at"  the  peaches;  a  "Mr.  Mc- 
Kelvey,  the  railroad  inspector"  went  at  tlie 
request  of  the  consignee  and  'inspected"  tlie 
peaches,  etc.  The  peaches  were  shown  to 
have  been  so  badly  damaged  that  their  con- 
dition could  not  have  escaped  the  observation 
of  those  who  had  them  In  diarge  and  those 
who  Inspected  same.  Therefore,  treating  the 
finding  of  the  court  on  the  question  of  fact 
the  same  as  if  It  were  the  verdict  of  a  jury, 
as  we  must  do,  and  giving  It  at  least  as  much. 
potency  as  the  verdict  of  a  jury,  to  which. 
it  is  certainly  entitled,  I  cannot  escape  the 
conclusion  that  the  evidence  is  sufiScient  here 
to  sustain  the  finding  of  fact  by  the  court. 
We  are  not  the  triers  of  issues  of  fact,  and 
the  unvarying  rule  of  this  court  is  to  uphold 
the  verdict  of  a  jury,  or  a  finding  of  fact  by 
the  court  sitting  as  a  jury,  where  there  is 
any  substantial  evidence  to  sustain  it  In 
such  case  the  issue  Is  one  of  fact,  and  not  of 
law. 


ST.  LOUIS.  I.  M.  &  S.  BY.  CO.  t.  STABr 
BIRD.     (No.  397.) 

(Supreme  Coturt  of  Arkansas.    May  17,  1915.) 

1.  Cabbiebb  ®=>159  —  Notice  op  Dauaobs  — 
Excuses  fob  Noncompuance. 

Where  a  bill  of  lading  covering  a  shipment 
of  peaches  required  written  notice  of  any  dam- 
ages to  the  shipment  to  be  given  the  delivering 
carrier  within  36  hours  after  their  arrival  at 
destination  to  excuse  such  written  notice,  it 
was  necessary  that  personal  notice  be  given  to 
the  employ^  or  agent  of  the  carrier  whose  duty 
it  would  be  if  written  notice  had  been  received 
to  make  the  inspection  to  ascertain  the  nature 
and  extent  of  the  damage,  and  noncompliance 
was  not  excused  by  the  fact  that  longshoremen 
who  unloaded  the  peaches  at  the  carrier's  dock 
knew  they  were  in  a  damaged  condition,  or  the 
fact  that  the  carrier  maintained  an  inspector  at 
the  dock,  it  not  appearing  that  he  had  any  duty 
to  perform  concerning  tlie  peaches. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Kg.  §1  66S-671,  699-703%.  7U-714. 
718,   718%;    Dec.  Dig.  «=159.] 

2.  Cabbiebs    (S=>159 — Notice   or   Damaoes— 
Excuses  fob  Noncompuance. 

Peaches  shipped  und«r  a  bill  of  lading  re- 
quiring notice  of  any  damages  to  Ije  given  with- 
in 36  hours  after  the  arrival  of  the  shipment 
at  their  destination  were  unloaded  by  the  car- 
rier's employes  at  its  dock  and  placed  in  piles 
as  unloaded  ;  neither  the  consignee  nor  his  rep- 
resentative being  allowed  on  the  dock  until  the 
cars  were  completely  unloaded.  The  consignee, 
upon  discovering  that  the  peaches  were  in  a 
damaged  condition,  went  to  the  dock  foreman 
employed  by  the  carrier  and  who  wag  in  au- 
thority at  the  dock,  and  told  him  that  the 
peaches  were  not  iced  and  were  in  a  bad  condi- 
tion, and  the  foreman  examined  the  peaches 
without  making  any  comment  Held,  that  this 
charged  the  carrier  with  notice  that  compensa- 
tion would  be  claimed  and  excused  compliance 
with  the  bill  of  lading;  it  not  being  necessary 
that  the  consignee  should  tell  the  foreman  tint 
it  was  his  intention  to  sue  for  the  damages,  aa 
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it  was  not  required   that  the  written  notice 
■hould  contain  such  etatement. 

[E2d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  JIJi  668-671,  699-7(»%,  711-714, 
718.  718%;  Dec.  Dig.  «=159.] 

8.  Appeal  and  Bbbok  iS=»1043— Pbejtjdicial 
Krrob  —  Suppression  or  Depositions  — 
SemNa  Aside  Obdkb— Oebtificate. 

Where,  after  depositions  were  suppressed 
because  the  certificate  of  the  notary  was  de- 
fective, the  certificate  was  amended,  and  there 
was  no  intimation  that  the  integrity  of  the  dep- 
ositions had  not  been  preserved,  or  that  they 
bad  not  been  properly  transmitted,  no  preju- 
dicial error  was  committed  in  setting  aside  Uie 
order  suppressing  the  depositions  and  permit- 
ting them  to  be  read. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4115-4121 ;  Dec.  Dig.  <3=» 
1043.1 

Aiqpeal  from  Oircolt  Conrt,  Crawford 
Connty;    Jeptba  E.  Brans,  Judge. 

Ten  actions  consolidated  and  tried  together 
by  C.  A.  Starblrd,  administrator  of  Adam 
MUlw,  against  the  St  Lonis,  Iron  Mountain 
&  Sonthem  Kailway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Jadg- 
ment  affirmed  as  to  five  of  the  actions,  and 
rerersed  and  canses  dismissed  as  to  the  oth- 
ers. 

Tbos.  B.  Pryor,  of  Ft  Smith,  for  appel- 
lant Robt  A.  Rowe,  of  Greenwood,  for  ap- 
pellee. 

SMITH,  J.     The  suits  embraced  in  this 
appeal  were  originally  begun  on  the  7th  of 
April,    1908,  andl  those  causes  were  remov- 
ed to  the  federal  court,  western  district,  of 
this    state,    where    nonsuits    were    talsen   in 
July,    1910.     And   thereafter  the  suits  were 
again   brought  in  the  Greenwood  district  of 
the   Sebastian  circuit  court     Ten  car  loads 
of   peaches   are  involved  in   this  litigation, 
and  there  were  originally  ten  suits,  but  the 
causes    were  consolidated  and  tried  togeth- 
er, and  a  single  appeal  has  brought  the  judg- 
ment In  all  of  the  cases  before  us  for  review. 
The  peaches  were  shipped  from  Greenwood, 
in  Sebastian  county,  to  Adam  Miller,  in  New 
Tork    City,  and  suit  was  brought  by  Miller 
to  recover  damages  to  compensate  the  loss 
sustained  to  the  peaches  in  transit.     Miller 
died    before  final  Judgment,  and  the  cause 
was  revived  in  the  name  of  a  special  admln- 
i.strator.     There  was   proof!  to  support  the 
finding   by  the  court  below  that  the  damage 
to   the   peaches  resulted  from  the  failure  of 
the   railroad  to  ship  the  peaches  promptly 
and  to   Ice  them  properly,  and  the  evidence 
was   also  sufficient  to  sustain  the  amoimt  of 
damages  found  by  the  court  in  the  case  of 
each  of  the  cars. 

The  bills  of  lading  for  the  respective  cars 
all  contained  the  provision  that  the  carrier 
should  not  be  liable  for  any  damages  sus- 
tained to  the  peaches  unless  written  notice 
was  given  within  36  hours  after  the  arrival 
of  tbe  peaches  at  th^r  destination  of  the 
damages    sustained.     It  was  alleged  in  the 


complaint  that  a  writt^  notice  had  been  giv- 
en; but  the  proof  is  insufficient  to  sostain 
that  allegation.  It  .is  very  earnestly  urged, 
however,  that  personal  notice  was  given,  and 
that  the  delivering  carrier  had  such  actual 
knowledge  of  the  damage  done  the  peaches 
as  that  a  written  notice  was  unnecessary,  and 
would  only  have  advised  the  delivering  carrier 
of  a  fact  about  which  it  already  had  full  in- 
formation. The  proof  on  tbe  part  of  appel- 
lee was  to  the  effect  that  the  cars  were  de- 
livered a1)  the  railroad  terminal  in  Jersey 
City,  after  which  they  were  switched  from 
tbe  road  to  a  lighter,  which  was  ferried 
across  the  Hudson  river  to  a  pier  numbered 
29,  which  was  devoted  to  the  reception  of 
perishable  fruits.  The  cars  were  talcen  from 
the  lighter  to  the  dock,  which  was  entirely 
closed,  and  no  one  was  allowed  Inside  the 
dock  until  the  cars  had  been  unloaded  and 
the  fruit  placed  in  piles ;  the  crates  of 
peaches  in  each  car  being  placed  in  a  sep- 
arate pile.  The  cars  were  unloaded  by  em- 
ployes of  the  railroad  company,  and  at  mid- 
night bulletins  were  posted  up  showing  the 
car  numbers  and  the  dealers  to  whom  the 
fruit  was  consigned,  and  at  1  o'clock  in  the 
morning  the  dock  doors  were  opened,  and  the 
dealers  permitted  to  go  in  and  get  their 
peaches.  But  no  one  was  permitted  in  the 
dock  until  the  peaches  were  ready  for  deliv- 
ery, and  no  consignee  would  know  whether 
the  cars  consigned  to  him  had  been  received 
until  midnight,  w'nen  the  bulletins  were  post- 
ed. The  custom  was  that,  if  the  peaches 
were  sound,  they  were  sold  at  the  dock,  and 
were  usually  gotten  rid  of  before  noon  of 
the  day  of  their  receipt;  but.  If  many  of 
theln  were  bad,  and  had  to  be  sorted  out,  the 
authorities  at  tbe  dock  required  the  con- 
signees to  haul  the  peaches  to  their  places 
of  business,  and  there  sort  them  out,  at 
which  time  the  sound  fruit  would  be  re- 
packed in  crates,  and  the  faulty  fruit  thrown 
away. 

It  is  instfsted  on  behalf  of  appellee  that 
the  delivering  carrier  was  necessarily  charg- 
ed with  notice  of  the  condition  of  the  fruit 
at  the  time  of  its  arrival  at  its  destination; 
that  this  is  so  because  the  delivering  carrier 
had  inspectors  at  the  docks  whose  business 
It  was  to  inspect  and  ascertain  the  condition 
of  the  various  shipments;  and  that  the  con- 
signments here  involved  were  in  such  bad 
shape  that  the  carrier  must  necessarily  have 
known  that  considerable  damage  had  been 
sustained,  as  the  fruit  was  shipped  In  crates 
which  were  open,  so  that  from  a  superficial 
examination  it  could  be  seen  that  the  fruit 
had  discolored  and  had  become  specked,  and 
that  large  quantities  of  Juice  from  the  fruit 
bad  run  out  of  the  crates  over  other  crates, 
and  that  these  crates  could  not  have  bees) 
handled  without  the  railroad  company  ac- 
quiring this  Icnowledge. 

The  deposition  of  Adam  Miller  was  taken 
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upon  Interrogatories  In  each  of  these  cases, 
and  In  Ave  of  those  depositions  he  was  asked 
this  question: 

"Interrogatory  Mo.  17:  State  whether  yoo, 
or  any  of  your  emidoyes,  told  any  of  the  em- 
ployes of  deliverinfi  carrier  of  the  damaged  con- 
dition of  peaches  in  said  car,  and  whether  or 
not  employSa  of  said  railroad  company  went 
into  the  car  and  inspected  the  peaches,  and,  if 
they  did  not  go  into  the  car,  did  they  unload 
or  see  the  peaches  unloaded,  or  see  them  after 
they  were  unloaded,  and  knew  of  the  damaged 
condition  of  the  peaches,  giving  name  of  the  em- 
ploye, if  you  know,  and  the  position  he  holds 
with  the  company?' 

His  answer  was:    "I  don't  know." 
The  following  question  was  also  asked: 

"Interrogatory  No.  18:  State  if  you  know 
whether  the  railroad  company,  at  that  end  of 
the  line,  had  an  employe  to  inspect  said  car  of 
peaches,  and  knew  of  the  condition  in  which 
the  car  arrived?  Answer  to  interrogatory  No. 
18 :    I  don't  know." 

These  questions  were  asked  and  answers 
given  in  regard  to  the  following  cars  involv- 
ed In  this  litigation,  to  wit:  A.  R.  T.  8T87 ; 
A.  R.  T.  9737;  A.  R.  T.  10756;  A.  R.  T.  9478; 
A.  R.  T.  8711.  But  different  answers  were 
given  in  regard  to  the  remaining  five  cars, 
which  had  the  same  initials  and  were  num- 
bered as  foUows:  10640;  8683;  10876; 
10542;  10052.  As  to  these  last-nuint)ered 
cars  the  witness  answered  the  interrogatory 
No.  17  as  follows: 

"I  called  the  attention  of  the  dock  foreman 
to  the  bad  peaches,  and  told  him  they  were  not 
iced  and  had  gone  bad.  I  do  not  know  the  dock 
foreman's  name.  He  is  in  the  employ  of  the 
Pennsylvania  Railroad,  which  owns  the  docic 
where  the  peaches  were  unloaded  from  the  car 
whici)  was  lightered  from  Jersey  City  to  New 
York.  I  don't  know  his  name.  He  looked  at 
them  and  went  away." 

And,  in  response  to  interrogatory  No.  18  he 

tesUfied: 

"The  railroad  company  has  a  man  at  the  dock 
who  inspects  the  peaches  as  they  come  on  the 
dock  off  the  cars  and  see  the  condition  which 
they  arrive  In." 

We  have  to-day  handed  down  an  opinion 
in  a  companion  case.  See  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Cumble  et  aL,  177  S.  W.  910.  In 
that  case  we  reviewed  our  previous  decisions 
on  the  question  of  the  vaUdity  of  the  stipula- 
tion contained  in  the  bill  of  lading  requir- 
ing notice  to  be  given  of  the  damaged  con- 
dition of  the  goods  within  36  hours  after  ar- 
rival at  their  destination.  The  validity  of 
the  stipulation  was  again  upheld  in  that  case, 
as  it  had  been  in  several  prior  decisions,  and 
the  Judgment  recovered  in  that  case  was  re- 
versed because  the  proof  did  not  show  a  com- 
pliance with  this  condition.  That  case  also 
stated  the  rule  as  to  the  circumstances  and 
conditions  under  which  the  knowledge  of  the 
carrier  In  regard  to  the  condition  of  the  dam- 
aged goods  would  be  held  to  dispense  with 
the  necessity  of  giving  the  notice.  That 
opinion  quoted  with  approval  from  the  case 
of  Cumble  t.  St  I*,  I.  M.  &  8.  Ry.  Co.,  105 
Ark.  406,  151  S.  W.  2S7,  the  following  lan- 
guage: 

"Where  the  facts  stated  show  that  the  deliv- 
ering carrier  has  actual  knowledge  of  all  the 


conditions  that  a  written  notice  could  give  it, 
then  written  notice  is  not  required,  and  a  provi- 
sion requiring  it  under  such  dreumstances 
would  be  unreasonable." 

The  purpose  of  this  notice  is  manifest,  and 
has  been  stated  in  our  decisions  npholdins  It. 
Its  object  is  that  the  carrier  may  inspect 
the  goods  and  ascertain  the  nature  and  ex- 
tent of  the  damage  while  the  truth  in  regard, 
to  any  claim  for  damages  may  be  knonra. 
But  where  the  carrier  possesses  this  infor- 
mation independently  of  the  notice,  the  giv- 
ing of  the  notice  can  serve  no  necessary  pur- 
pose. 

[1, 2]  It  is  insisted  that  the  carrier  should 
be  charged  with  notice  of  any  Information 
possessed  by  any  of  its  servants  or  employiSs. 
But  we  cannot  agree  with  tms  contention. 
None  of  our  cases  so  hold,  nor  has  it  been 
so  held  in  the  decisions  of  any  other  Jurisdic- 
tion of  which  we  are  aware.  To  so  h4dd 
would  render  the  provision  in  regard  to  no- 
tice practically  nugatory.  In  the  present 
case  the  laborers  who  unloaded  the  cars 
were  called  longshoremen,  and  some  of  these 
men  unquestionably  knew  that  some  of  the 
peaches  contained  In  the  cars  were  in  a  dam- 
aged condition;  but  this  is  not  the  knowl- 
edge contemplated  by  the  bill  of  lading.  To 
comply  vTlth  the  terms  of  the  bill  of  lading 
it  is  essential,  either  that  the  notice  be  giv- 
en to  the  company  in  writing,  or.  If  this  is 
not  done,  that  personal  notice  be  given  to 
that  employe  or  agent  of  the  company  whose 
duty  it  would  be,  if  written  notice  had  been 
received,  to  make  the  Inspection  to  ascertain 
the  nature  and  extent  of  the  damage,  if  such 
employe  or  agent  does  not  already  possess 
this  knowledge.  These  longshoremen  were 
under  no  duty  to  Inspect  the  peaches.  Ttiey 
had  no  duty  to  perform  except  that  of  tak- 
ing the  crates  of  peaches  out  of  the  cars  and 
piling  them  on  the  dock,  and  they  would  not 
know  whether  written  notice  had  been  given 
to  the  company  or  not  and  there  is  nothing 
in  the  record  to  indicate  that  any  duty  of 
Inspection  would  have  devolved  upon  them 
had  the  written  notice.  In  fact  been  given. 
There  is  much  evidence  in  this  record  tending, 
on  the  one  hand,  to  corroborate  Mr.  Miller, 
and,  on  the  other  hand,  to  contradict  him. 
But  we  are  not  called  upon  to  weigh  thJs 
evidence,  nor  to  pass  upon  the  credibility  of 
the  witnesses.  It  is  our  dnty  simply  to  de- 
termine whether  or  not  the  evidence  is  legal- 
ly sufficient  to  sustain  the  verdict  We  will 
not  undertake  to  review  the  evidence  in  de- 
tail, but  state  our  conclusion  to  be  that  as 
to  the  five  cars  first  mentioned,  there  was  no 
proof  of  knowledge  of  the  damage  sufficient 
to  supply  the  failure  to  give  the  notice  in 
writing  provided  for  by  the  bill  of  lading, 
and  as  to  these  cars  the  Judgment  must  be 
reversed,  and,  as  the  case  has  been  fully  de- 
veloped, the  suits  as  to  them  wlU  be  dismiss- 
ed. But  we  think  a  different  rule  must  be 
ai^lled  to  the  last  five  mentioned  cars.  As 
to  them  the  proof  showed  that  the  peadiee 
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were  placed  In  piles  as  they  were  uDloaded 
troxn  the  cars,  and  tiiat  neither  the  consignee 
nor  his  representatlTe  was  allowed  In  the 
dock  until  the  cars  had  been  completely  un- 
loaded, and  £hat  Miller  went  to  the  foreman 
of  the  dock,  who  was  the  man  In  authority 
there,  and  reported  to  him  the  damaged  con- 
dition of  the  peaches,  and  that  the  foreman 
went  with  Miller  to  these  peaches  and  saw 
the  peaches,  bat  left  without  making  any 
comment,  and  that  this  foreman  was  the  rep- 
resentative of  the  delivering  carrier.  The 
proof  further  shows  that  an  Inspection  of 
the  peaches  by  the  railroad  company  could 
have  been  made  then  and  there.  The  answer 
to  the  eighteenth  interrogatory  shows  that 
the  railroad  company  maintained  an  inspec- 
tor at  the  dock.  Tet,  notwithstanding  this 
fact,  we  do  not  hold  the  railroad  company 
liable  for  the  first  fire  mentioned  cars,  be- 
cause the  proof  does  not  show  that  this  in- 
spector had  any  duty  to  perform  concerning 
them.  Upon  the  other  band,  we  cannot  as- 
sume that  there  was  any  uncertainty  about 
Miller's  purpose  in  bunting  up  the  dock  fore- 
man and  reporting  to  him  the  condition  of 
the  five  remaining  cars  and  in  going  with 
this  foreman  to  the  piles  of  peaches  about 
which  the  complaint  was  being  made.  The 
proof  does  not  show  that  Miller  stated  to  the 
dock  foreman  that  it  was  his  intention  to 
sue  for  the  damage  to  the  peaches;  but  it  is 
not  indispensable  that  the  written  notice 
should  have  contained  this  statement.  The 
pari>08e  and  effect  of  Miller's  statement  to 
the  foreman  was  to  advise  the  representative 
of  the  delivering  carrier  In  authority  of  the 
fact  that  damage  had  been  done,  and  the  giv- 
ing of  this  notice  under  the  circumstances 
must  be  held  snflBdent  to  charge  the  deliv- 
ering carrier  with  knowledge  of  the  fact 
that  compensation  would  be  claimed. 

[3]  The  depositions  of  Miller,  upon  motion 
of  appellant,  bad  been  suppressed  at  a  for- 
mer term  of  court,  for  the  reason,  principal- 
ly, that  the  certificate  of  the  notary  was  de- 
fective. This  certificate  was  amended,  and 
upon  motion  of  appellee  the  court  set  aside 
its  former  order  suppressing  the  depositions, 
and  permitted  them  to  be  read  upon  the 
hearing  of  the  cause.  There  was  no  intima- 
tion that  the  integrity  of  the  depositions  had 
not  been  preserved;  neither  was  there  any 
question  about  the  depositions  having  been 
properly  transmitted  by  the  clerk.  No  prej- 
udicial error  was  committed  in  this  respect 

As  to  the  five  cars  last  mentioned  the  Judg- 
ment will  be  affirmed ;  but  as  to  the  others 
the  Judgment  is  reversed,  and  the  cause  dis- 
missed. 


COLE  v.  COLE.    (No.  29.) 
(Supreme  Court  of  Arkansas.    May  31,  1915.) 

1.    I'ABTREBSHIP  "8=83— RiOHTS  OP  PaBTNEIW 

— Compensation  fob  Services. 

In  the  absence  of  a  special  agreement  for 
compensation  for  services  rendered  by  a  part- 


ner, no  such  compensation  will  be  allowed  even 
where  he  performed  all  the  services,  because 
of  the  sickness  or  death  of  the  other  partners, 
or  in  llquidathig  the  business  as  surviving  part- 
ner. 

[Kd.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  131 ;   Dec.  Dig.  <S=>83.] 

2.  Pabtnersuip  ^=>83— Biohts  or  Pabtnebs 
—Compensation  fob  Sebvices— Sobvivino 
Pabtnebs. 

Where  a  partner  elected  to  continae  the 
business  instead  of  dissolving  the  partnership, 
as  be  might  have  done  when  one  partner  be- 
came insane  and  the  third  died,  it  will  be  pre- 
sumed that  be  continued  the  business  under  the 
original  articles  of  partnership,  despite  his  ex- 
pectation that  he  wonld  be  paid  for  his  services. 
[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  }  131;  Dec.  Dig.  <g=>83.] 

3.  Paktnxbship  ^»336  —  Action  Between 
Fabtnkbs  —  Sufficiency  of  Bvidbncb  — 
Agreement  fob  Compensation. 

In  a  suit  by  an  insane  partner  by  bis 
guardian  for  dissolution  of  the  firm,  evidence 
held  not  to  establish  a  special  agreement  that 
the  surviving  partner  should  be  compensated 
for  his  services  after  the  retirement  of  the 
other  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  797;  Dec.  Dig.  «=»336.] 

Appeal  from  Craighead  Chancery  Court; 
N.  P.  Lamb,  Special  Chancellor. 

Suit  by  George  B.  Cole,  by  his  guardian 
S.  J.  Cole,  against  Y.  A.  Cole,  Jr.,  to  dissolve 
a  partnership.  From  a  decree  directing  dis- 
tribution of  the  assets  and  disallowing  extra 
compensation  to  the  defendant  T.  A.  Cole, 
Jr.,  he  appeals.     Affirmed. 

Hawthorne  &  Hawthorne,  of  Jonesboro, 
and  D.  K.  Hawthorne,  of  Little  Rock,  for  ap- 
pellant M.  P.  Huddleston,  of  Paragould,  for 
appellee, 

SMITH,  J.  Appellee  O.  B.  Cole,  by  his 
guardian,  commenced  this  suit  on  November 
9,  1910,  to  dissolve  the  copartnership  known 
as  the  Jonesboro  Wagon  &  Manufacturing 
Company,  and  to  distribute  its  assets.  This 
copartnership  was  formed  on  January  1, 
1902,  and  was  then  composed  of  appellee, 
who  owned  one-half  interest  and  of  T.  A. 
Cole,  Sr.,  and  Y.  A.  Cole,  Jr.,  who  each  own- 
ed one-fourth  interest  Y.  A.  Cole,  Sr.,  and 
Y.  A.  0(rie,  Jr.,  were  father  and  son,  and  Y. 
A.  Cole,  Sr.,  was  the  uncle  of  appellee  O.  B. 
Cole.  The  business  was  operated  by  these 
partners  without  any  contract  or  understand- 
ing as  to  compensation  for  their  services,  ex- 
cept that  each  partner  drew  on  the  partner- 
ship bank  account  for  such  money  as  he  re- 
quired for  his  personal  use.  G.  B.  Cole  be- 
came Insane  In  May,  1907,  but  recovered  suf- 
ficiently by  the  latter  part  of  June  to  return 
to  his  work,  but  he  soon  became  Insane  again 
and  retired  permanently  from  the  business. 
Thereafter  Y.  A.  COle,  Sr.,  became  less  and 
less  active  in  the  management  of  the  affairs 
of  the  copartnership,  and  finally  ceased  to 
give  the  'business  any  attention,  and  died 
June  9,  1910.  Y.  A.  Cole,  Jr.,  continued  the 
business  until  this  suit  was  filed,  and  he  was 
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appointed  receiver  and  wound  tip  the  parfc- 
nersbip  affairs  as  sucli.  After  appellee  be- 
came insane,  and  after  the  responsibility  for 
the  management  of  the  partnership  affairs 
bad  fallen  on  appellant,  be  complained  to 
his  father  that  it  did  not  look  right  for  him 
to  stay  at  the  factory  and  manage  it  and  re- 
ceive no  salary  tor  his  labor.  Appellant  tes- 
tified that  his  father  said:  "I  think  so,  too; 
go  ahead  and  do  the  best  you  can."  Speak- 
ing of  his  father,  he  further  testified: 

"From  time  to  time  he  would  come  over  and 
I  would  talk  to  him  i^ot  it,  as  often  as  I 
would  get  a  chance,  and  there  was  a  time  or 
two  that  I  would  get  the  subject  right  down  to 
the  point  in  regard  to  how  much  salary  I  should 
have.  I  reckon  he  thought  I  wanted  a  little 
more  than  he  thought  I  ought  to  have." 

He  further  testified  that  on  another  occa- 
sion he  told  bis  father  be  thought  he  should 
have  a  salary  of  $150  per  month,  but  his 
father  told  bim  that  was  too  much,  and  that 
while  no  agreement  was  ever  reached  about 
his  salary  he  supposed  he  would  be  paid  for 
bis  services,  and  continued  in  charge  of  the 
business  because  of  that  expectation.  There 
was  testimony  to  the  effect  that  Y.  A.  Cole, 
Sr.,  had  stated  to  the  employes  about  the 
plant  that  appellant  was  to  be  paid  a  salary, 
and  that  his  services  were  reasonably  worth 
$125  per  month.  The  partners  adopted  at  the 
beginning  a  very  loose  and  inaccurate  system 
of  bookkeeping,  which  was  continued  by  ap- 
pellant, and  it  became  necessary  to  employ 
an  expert  accountant  to  state  the  account  be- 
tween the  partners,  and  there  Is  now  a  wide 
difference  of  opinion  as  to  the  result  of  ap- 
pellant's management  of  the  business.  How- 
•ever,  the  heirs  of  Y.  A.  Oole,  Sr.,  were  made 
parties  to  this  suit,  and  the  court  below  stat- 
ed the  accoant  between  the  partners,  and  the 
only  Item  questioned  on  this  appeal  is  ap- 
pellant's claim  for  salary  for  the  38  months 
during  which  be  bad  charge  of  the  business. 
l%e  court  found  that,  pursuant  to  the  agree- 
ment that  the  partners  might  draw  money 
as  they  needed  it,  Y.  A.  Oole,  Sr.,  had  drawn 
$S00,  that  11,152.50  had  been  drawni  by  and 
for  6.  B.  Oole,  while  appellant  had  drawn 
$2,364.50,  which  sum  be  admits  should  be 
credited  against  the  allowance  of  $4,750 
which  he  claims  as  salary,  and  the  difference 
between  these  two  amounts  forms  the  sub- 
ject-matter of  this  appeal. 

[1]  We  think  the  court  below  allowed  ap- 
pellant all  he  was  entitled  to  receive,  for  the 
reason  that  the  proof  Is  insufficient  to  show 
any  right  on  his  part  to  charge  for  his  serv- 
ices. The  law  of  this  subject  Is  stated  in 
Modem  American  Law,  vol.  9,  i  76,  as  fol- 
lows: 

"A  partner  Is  entitled  to  participate  in  the 
profits  realized  in  a  partnership  business  in 
the  proportion  agreed  upon  by  the  partners. 
Since  he,  by  attending  to  the  firm  business,  is 
conducting  but  his  own  affairs,  he  is  not  en- 
titled to  any  extra  compensation  unless  a  special 
agreement  to  that  effect  has  been  made,  or  un- 
less extra  trouble  has  been  caused  to  him  by 
his  copnrtner'B  neglect  of  duty.  Where  the 
partnership  agreement  has  provided  for  extra 
compensation  of  one  or  more  of  its  members  the 


agreement  controls.  This  agreement  may  also 
anticipate  such  events  as  the  death  or  sickness 
of  a  member  and  may  provide  a  compensatioD 
to  the  other  members  for  the  extra  work  which 
will  be  caused  to  them  by  such  event.  If  no 
such  agreement  is  made,  the  sickness  of  a  co- 
partner will  be  considered  as  a  risk  whidi  is 
incidental  to  the  partnership  relation  and  which 
is  therefore  assumed  by  all  the  partners.  'P>en 
where  a  liquidating  or  surviving  partner  settles 
up  the  business,  it  has  been  repeatedly  held  that 
he  is  not  entitled  to  oomprasation  for  doing  so. 
although  in  such  case  he  performs  att  the  lerv- 
ices.' " 

An  extensive  note  will  be  ft>nnd  to  the 
case  of  Williams  v.  Pederson,  47  Wash.  472, 
92  Pac.  287,  in  17  L.  R.  A.  (N.  S.)  3S4,  clthig 
many  authorities  on  this  subject. 

[2,  3]  Two  events  happened  la  the  history 
of  this  copartnership,  either  of  which  would 
have  worked  a  dissolution  of  the  firm  had 
appellant  so  desired.  The  first  of  these 
events  was  the  insanity  of  G.  B.  Ceie,  and 
the  seccwd  was  the  death  of  X.  A.  Cole,  Sr. 
Notwithstanding  these  events,  appellant  did 
not  dissolve  the  firm,  but  continued  to  carry 
on  the  business,  and  the  presumption  must 
be  indulged,  despite  hlg  expectations  to  the 
contrary,  that  be  did  so  pursuant  to  the 
original  articles  of  agreement 

One  witness  testified  that  be  heard  6.  B. 
Cole  say,  after  he  had  ceased  to  perform 
any  services  or  to  discharge  any  duties  in 
connection  with  this  copartnership,  that  ap- 
pellant was  drawing  a  salary  for  his  ser\-ices. 
But  it  was  not  shown  whether  G.  B.  Cole 
was  referring  merely  to  the  sums  which  the 
partners  had  been  drawing  for  their  personal 
use  or  not,  nor  does  It  appear  that  G.  B.  Cole 
bad  recovered  his  reason.  Moreover,  this 
remark  was  not  made  In  the  presence  of  ap- 
pellant, and  It  was  not  shown  to  have  been 
communicated  to  him.  It  is  true  appellant 
testified  that  bis  father  agreed  with  him  that 
it  would  be  right  for  blm  to  have  some  com- 
pensation for  his  services,  but  no  agreement 
was  ever  reached  with  bis  father  as  to  what 
the  compensation  should  be.  Besides,  any  un- 
derstanding between  appellant  and  his  father 
about  salary  would  have  constituted  an 
amendment  of  the  articles  of  copartnership, 
which  would  not  have  been  binding  on  the 
insane  partner. 

If,  for  reasons  satisfactory  to  himself,  ap- 
pellant elected  not  to  wind  up  the  affairs  of 
the  C(^artnership  and  dissolve  it,  as  he  had 
the  right  to  do  under  the  law,  but  chose  rath- 
er to  continue  its  operations,  then  he  should 
not  be  beard  to  say  that  the  terms  upon 
which  he  entered  the  partnership  were  not 
sufficiently  favorable  to  him  and  that  he 
should  have  a  compensation  not  originally 
agreed  upon.  Pierce  v.  Scott,  37  Ark.  308; 
Haller  v.  Willamowlcz,  23  Ai*.  666. 

Upon  filing  the  bill  for  the  settlement  at 
the  affairs  of  this  copartnership  appellant 
was  appointed  receiver,  and  wound  up  its 
affairs,  and  was  allowed  $1,000  as  compen- 
sation therefor.  We  ttilnk  no  error  was  com- 
mitted In  rejecting  appellant's  claim,  and  the 
decree  Is  tiberefdre  affirmed. 
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PINB  BLUFF  NATURAL  GAS  OO.  ▼. 

GUEST  et  al.    (No.  43.) 

(Supreme  Court  of  Arkansas.    June  14,  1915.) 

1.  E!viDENCB     €=»121  — ADMiasiBn-iTT— Res 

6E8T^. 

In  an  action  for  pergonal  injuries  caused  by 
an  explosion  of  gas  in  a  hotel  in  course  of  con- 
struction, there  was  a  conflict  as  to  whether  the 
gas  turned  into  the  pipes  by  the  gas  company's 
superintendent  was  turned  in  for  some  purpose 
of  the  gas  company,  or  at  the  request  of  the 
consumer.  A  witness  testified  that  he  heard 
somebody  say,  "Open  her  up."  Defendant  ob- 
jected to  testimony  as  to  this  exclamation,  as 
It  might  be  considered  by  the  jury  as  evidence 
that  the  superintendent  was  turning  on  the  gas 
for  the  purpose  of  the  gas  company.  There  was 
evidence  that  the  superintendent  either  made 
or  heard  the  exclamation,  i/eli',  that  this  ex- 
clamation was  admissible,  whatever  it  related 
to,  and,  if  defendant  feared  that  it  would  be 
considered  for  some  improper  purpose,  it  should 
have  requested  the  court  to  limit  the  considera- 
tion thereof,  especially  as  it  was  not  apparent 
how  ti^e  evidence  could  be  prejudiciaL 

[Hid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |S  303,  307-338,  1117,  1119;  Dec 
Dig.  «a»121.] 

2.  Trial  «=»240— iRSTBircnoNS— Abqumenta- 
•nvE  Instbuctions. 

An  instruction  that  if  the  regulating  of 
the  regulator  for  the  purpose  of  controlling  the 
pressure  of  the  gas  was  a  mere  incident  to  turn- 
ing on  the  gas  for  the  use  of  the  consumer  and 
was  a  thing  that  could  be  done  after  the  gas 
-was  turned  on,  as  well  as  before,  and  if  the  gas 
was  turned  on  for  the  consumer's  use  at  his 
request,  the  intention  being  to  leave  it  turned 
on  for  his  use,  defendant  could  not  be  held  to 
have  turned  It  on  for  the  purpose  of  regulating 
the  regulator,  was  argumentative  and  properly 
refused,  and,  if  defendant  desired  the  submission 
of  the  question  whether  the  regulation  of  the 
regulator  was  a  part  of  the  company's  duty  in 
tuiming  on  the  gas,  the  instruction  should  have 
been  couched  in  more  direct  phrases. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  $  661;   Dec  Dig.  <S=>240.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;    A.  H.  Rowell,  Special  Judge. 

Consolidated  actions  by  James  F.  Guest, 
by  Thomas  L.  Guest,  his  next  friend,  and  by 
"Walter  Jones,  against  Pine  Bluff  Natural  Gas 
Company.  Judgment  for  plaintiff,  and  de- 
fendants ap:^)eal.    Affirmed. 

Moore,  Smith  &  Moore,  of  Little  Rock, 
Danaber  &  Danaber,  of  Pine  Bluff,  and  H; 
M.  Trieber,  of  Little  Rock,  for  appellants. 
Coleman  &  Gantt,  of  Fine  Bluff,  for  appel- 
lee. 

McCULLOCH,  C.  J.  These  are  two  con- 
solidated cases  Instituted  by  appell«eg  J. 
F.  Guest  and  Walter  Jones  against  the  Pine 
BluflC  Natural  Gas  Company  to  recover  dam- 
ages on  account  of  personal  Injuries  resnlting 
from  an  explosion  of  gas  in  the  basement  of 
a  botel  which  was  being  constrncted  in  t^e 
city  of  Pine  Bluff.  Both  of  the  plaintiffs 
•were  metal  workers  and  were  engaged  in 
constructing  a  smokestack  for  a  boiler  which 
was  being  installed  for  use  in  the  hotel. 
Oas-fltters  and  plumbers  were  also  at  w(M*k 
1x1    the    basement,   and   one  of  them,   Heck 


by  name,  was  working  wlfii  a  lighted  candl& 
The  gas  was  turned  Into  the  pipes  in  the 
basement  by  Mr.  Blake,  the  superintendent 
of  appellant  company,  and  it  escaped  from 
the  pipe  by  reason  of  the  removal  of  the  core 
from  a  valve.  The  escaping  gas  accumulated 
In  the  basement  and  became  ignited  by  the 
candle  handled  by  Heck.  Appellees  were 
severely  burned  by  reason  of  the  explosion, 
and  the  jury  awarded  damages  to  each  in  a 
substantial  sum.  There  is  evidence  to  the 
effect  that  the  explosion  was  caused  by  some 
workmen  striking  a  match,  but  it  is  unneces- 
sary to  determine  now  whether  It  was  causf- 
ed  in  that  way  or  by  the  candle  used  by  the 
plumber.  That  question  is,  in  other  words, 
not  material  to  the  determination  of  the  ease 
here.  The  building  was  at  that  time  incom- 
plete, but  the  lessees  had  an  engineer  nam- 
ed Taylor  superintending  or  overlooking  the 
construction  of  the  engine  and  other  arrange- 
ments in  the  basement.  The  gas  was  turned 
into  the  pipes  by  Blake  at  the  request  of 
Taylor;  but  there  is  a  conflict  in  the  testi- 
mony as  to  the  particular  purpose  in  turning 
the  gas  in,  whether  it  was  for  some  purpose 
of  the  gas  company,  or  merely  turned  in  by 
the  gas  company  at  the  request  of  the  con- 
sumer for  purtMses  of  the  latter. 

Learned  counsel  for  appellant  concede 
that  the  evidence  was  sufHclent  to  sustain  a 
recovery  by  plaintiffs  upon  two  theories 
which  are  set  forth  as  follows  in  appel- 
lant's brief: 

"Plaintiffs  were  entitled  to  prevail  if  either 
they  could  obtain  a  finding  from  the  jury  that 
defendant  turned  the  gas  into  the  building,  not 
for  the  purposes  of  the  applicant  for  the  gas, 
but  for  some  purpose  of  its  own,  and  so  act- 
ing failed  to  make  the  prior  inspection  for  leaks 
that  reasonable  prudence  required;  or  if  plain- 
tiffs could  obtain  a  finding  from  the  jury  on 
the  conflicting  evidence  that  the  defendant,  aft- 
er turning  on  the  gas  for  the  purposes  of  the 
applicant,  was  put  on  notice  of  an  escape  of  the 
gas  in  time  to  avoid  the  explosion  by  cutting 
oS  the  gas,  and  with  such  notice  and  opportu- 
nity failed  to  shut  off  the  gas." 

[1]  There  are  only  two  assignments  of  er- 
ror which  are  insisted  on  hera  The  first 
relates  to  the  ruling  of  the  court  In  admit- 
ting the  testimony  of  a  witness  named  Har- 
per concerning  an  exclamation  or  statement 
made  by  some  one  in  the  basement  shortly 
before  the  explosion  occurred.  Harper  tes- 
tified that,  shortly  before  the  explosion, 
Blake  was  in  the  areaway  adjoining  the  en- 
gine room,  and  that  a  boy  was  pouring  wa- 
ter into  the  gasometer;  that  when  the  blow- 
ing noise,  which  was  testified  to  by  other 
witnesses,  started,  Harper  exclaimed,  "Some- 
thing is  going  to  cat  loose  here  directly"; 
and  that  in  a  few  minutes  he  heard  some- 
body say,  "Open  her  up."  The  last  ex- 
clamation referred  to  was  objected  to  for 
the  reason  that  it  did  not  show  that  Blake 
was  the  one  that  made  the  exclamation,  and 
that  it  had  the  prejudicial  effect  of  being  con- 
sidered by  the  jury  as  evidence  that  Blake 
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was  turning  In  the  gas  for  the  purposes  of 
the  gas  company,  and  not  merely  upon  the 
request  of  the  consumer.  The  evidence  is 
abundant  that  Blake  was  In  and  about  the 
basement  all  during  the  time  the  gas  was 
being  turned  on,  and  a  short  time  prior  there- 
to. In  fact,  he  turned  on  the  gas.  The  core 
of  the  valve  was  removed  a  short  time  before 
by  Wallace,  who  was  working  under  Taylor, 
the  engineer.  It  was  competent  to  show 
what  was  transpiring  In  the  basement  at  the 
time  the  gas  was  turned  In,  and  all  of  the 
witnesses  undertook  to  give  a  narrative  of 
those  events.  The  exclamation,  "Open  her 
up,"  testified  to  by  Harper,  was  a  part  of  the 
narrative,  and,  whatever  the  remark  may 
have  related  to,  there  was  evidence  which 
would  have  Justified  the  jury  in  drawing  the 
inference  either  that  Blake  made  the  ex- 
clamation or  that  he  beard  It  The  state- 
ment was  not  Incompetent  as  a  part  of  the 
narrative  of  events,  but  if  appellant  feared 
that  It  would  be  considered  by  the  Jury  as 
evidence  that  Blake  gave  forth  the  exclama- 
tion or  command,  and  did  so  as  a  direction  to 
open  up  the  valve  which  caused  the  escape 
of  gas,  or  that  it  tended  to  show  that  Blake 
was  turning  In  the  gas  for  the  purposes  of 
the  company  and  not  for  the  consumer,  there 
ought  to  have  been  a  request  to  the  court  to 
place  a  Umlt  so  that  the  Jury  would  not  con- 
sider it  for  those  purposes.  Counsel  for  ap- 
pellant insist  that  according  to  the  undis- 
puted evidence  the  core  of  the  valve  was  re- 
moved a  half  hour  before  this  exclamation 
was  made,  and,  if  that  is  true,  it  could  not 
have  been  considered  by  the  Jury,  even  If 
the  exclamation  was  made  by  Blake,  as  a  di- 
rection to  remove  the  core.  We  are  unable 
to  see  any  prejudicial  eftect  from  the  admis- 
sion of  this  testimony;  but,  at  any  rate,  it 
was  competent  as  a  part  of  the  narrative  of 
events,  and,  if  prejudicial  effect  was  feared 
in  the  direction  Indicated,  some  request  ought 
to  have  been  made  to  limit  it. 

[2]  The  other  assignment  Is  as  to  the  re- 
fusal of  the  court  to  give  the  following  in- 
struction: 

"If  you  find  that  the  regulating  of  the  regu- 
lator for  the  purpose  of  controlUnK  the  pressure 
of  gas  that  would  pass  through  It  into  the  low 
pressure  line  was  a  mere  incident  to  turning  on 
the  gas  for  the  use  of  the  consumer,  and  was 
a  thing  that  could  be  done  after  the  gas  was 
turned  on  as  well  as  before  the  gas  was  turned 
into  the  low  pressure  pipes,  and  that  the  gas 
was  turned  on  for  the  consumer's  use  at  his 
request,  the  intention  being  to  leave  it  turned 
on  for  the  consumer's  use,  then  the  defendant 
cannot  be  held  to  have  turned  on  the  gas  for  the 
purpose  of  regulating  the  regulator." 

The  Instruction  Is,  we  think,  argumenta- 
tive, and  the  court  properly  refused  to  give 
It.  There  were  other  correct  Instructions 
given,  outlining  the  issues  referred  to  In  the 
quotation  heretofore  made  from  appellant's 
brief.  Those  Issues  were  correctly  submitted 
to  the  Jury.  Doubtless  the  design  of  this 
Instruction   was  to   more  accurately  define 


what  would  constitute  a  turning  in  of  the  gas 
by  the  company  for  its  own  purposes.  The 
instruction  was,  however,  we  think,  too  ar- 
gumentative to  be  of  any  real  service  to  the 
Jury  as  a  definition  applicable  to  that  phase 
of  the  case. 

If  appellant  desired  to  have  the  court  sub- 
mit to  the  jury  the  question  whether  or  not 
the  regulation  of  the  regulator  was  a  part  of 
the  duty  of  the  gas  company  In  turning  on 
the  gas,  the  instruction  should  have  been 
couched  In  more  direct  phraMS. 

The  evidence  was,  as  before  stated,  suffi- 
cient to  sustain  the  verdict,  and  there  Is  no 
suggestion  that  the  amount  of  damages 
awarded  was  excessive. 

Judgment  aflSrmed. 


HABDISTER  v.  ST.  LOUIS,  I.  M.  ft  S.  BY. 

CO.  (No.  21.) 

(Supreme  Court  of  Arkansas.     May  31,  1915.) 

1.  Beleask  ig=3l7— Bight  to  Cohtbst  — 
Fbaudducnt  Bkfbeskntations. 

Whether  a  release  of  liability  for  personal 
injuries  should  be  rescinded  on  the  gronnd  of 
fraudulent  representations  is  to  be  detennin^ 
in  view  of  whether  the  relative  position  of  the 
parties  and  their  means  of  information  were 
such  that  the  injured  party  must  necessarily  be 
presumed  to  have  contracted  upon  faith  reposed 
m  the  statements  of  the  other,  and  whether,  re- 
lying upon  the  fraudulent  statements  of  the  oth- 
er, he  had  a  right  so  to  rely. 

(Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  {  82;  Dec  Dig.  «5>17.] 

2.  Release  €=357  —  Frauditi.ent  Bepresu- 
TATI0N8— Right  or  Bkuancb— Sufticixnct 
or  Evidence. 

In  an  action  against  a  railroad  for  per- 
sonal injuries,  where  the  plaintiCE  soui^t  to 
avoid  a  release  given  the  defendant  in  con- 
sideration for  $400  on  the  ground  that  it  wad 
procured  by  fraudulent  representations  as  to 
the  extent  of  his  injuries,  evidence  hdd  insuffi- 
cient to  show  that  the  plaintUE  contracted  in 
reliance  on  defendant's  claim  agent's  statements, 
and  that  he  had  a  right  so  to  rely. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  «  106-108;    Dec  Dig.  «=>57.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  R.  E.  Jeffery,  Judge. 

Action  by  Wi.  N.  Hardlster  against  the  St 
Louis,  Iron  Mountain  &  Southern  Rallwa; 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Appellant  Instituted  this  action  against  the 
appellee,  alleging  that  he  was  a  passenger  on 
appellee's  train,  and  that  while  on  such  train 
there  was  a  collision  through  the  negligence 
of  the  agents  of  the  appellee  by  which  be  was 
seriously  and  permanently  Injured.  He  specifi- 
cally described  his  injuries,  and  prayed  for 
damages  for  pain  and  sufFering  and  for  loss 
of  earning  iK>wer,  etc..  In  the  agt:regate  in 
the  sum  of  $40,000. 

The  appellee  denied  the  allegations  of  the 
complaint  as  to  negligence  and  the  Injorlea 
and  damages,  and  set  up  by  way  of  affirma- 
tive defenses  the  following:  ' 
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'For  and  in  full  release,  discharge  and  satls- 
niction  of  all  claimg,  demands  or  causes  of  ac- 
tion arising  from,_  or  growing  out  of  any  and 
all  peiBonal  injuries  now  apparent,  as  well  as 
those  that  may  hereafter  develop  as  a  result  of 
local  freight  No.  92  backing  into  or  colliding 
with  engine  No.  73,  at  or  near  Bald  B^ob,  Ar- 
kansas, on  the  6th  day  of  December,  1912,  on 
which  train  (local  freight  No.  92)  I  was  riding 
as  a  passenger,  being  in  caboose  of  said  lociil 
freight  at  time  of  collision  or  accident  occurred. 
This  includes  any  and  all  attorney  fees,  medical 
expenses  or  any  and  all  other  expenses  that  I 
have  been  out  or  may  be  put  to  as  a  result  of 
injui7  or  injuries  received  by  reason  of  this  col- 
lision $400. 

"Approved  for  paymmt:  J.  G.  Linincood> 
General  Auditor. 

"Audited :  F.  W.  Johnson,  Auditor  Disbnrse- 
menta. 

"Received  of  the  St.  Louia,  Iron  Mountain  & 
Southern  Railway  Company  four  hundred  and 
no/100  Dollars,  in  full  payment  for  the  above 
account.  In  consideration  of  the  payment  of  the 
said  warn  of  money,  I,  W.  N.  Hardlster,  of  Bates- 
ville.  in  the  county  of  Independence  and  state  of 
Arkansas,  hereby  remise,  release  and  forever 
discharge  said  company  of  and  from  all  suits, 
actions,  claims  and  demands  of  every  class  or 
character  that  I  have  now  or  may  have  against 
said  company,  growing  out  of  any  and  all  inju- 
ries in  consequence  of,  or  in  any  wise  connect- 
ed with,  the  above  accident. 

"In  testimony  whereof,  I  hare  hereunto  set  my 
hand    this  13th  day  of  Deceniber,  1912. 

"W.  N.  Hardister. 

"Witness:    A  W.  Heyer,  J.  B.  CoUins." 

Appellant  conceded  in  his  pleadings  and  In 
his  evidence  that  he  had  executed  the  pur- 
ported release  set  up  by  the  appellee,  but  al- 
leged tibtat  be  was  Induced  to  sign  the  same 
wUle  be  was  weak  and  suffering  and  whUe 
incapacitated  on  account  of  Ma  Uijuiies  to 
execute  sncb  release,  and  that  he  was  In- 
duced to  do  so  "by  false  and  fraudulent  state- 
ments made  to  bim  by  one  J.  B.  Collins,  a 
claim  agent  representing  defendant,"  to  the 
effect  that  be  (Collins)  bad  talked  wltb  Dr. 
Gray,  and  Dr.  Gray  stated  to  blm  that  he  did 
not  tiilnk  that' plaintiff  was  hurt  to  amount 
to  anj^hlsg,  and  that  plaintiff  would  be  out 
In  a  few  days. 

The  appellant.  In  bis  testimony,  after  de- 
scribing the  occurrence  and  the  nature  of 
the  Injuries  which  be  bad  received,  testified 
In  regard  to  the  release  as  follows: 

"Mr.  Collins,  claim  agent,  came  next  Monday 
morning  and  for  three  or  four  days  encouraged 
me  for  a  settlement,  and  finally,  December  13th, 
made  settlement.  Mr.  Collins  made  three  visits 
each  day,  insisting  for  a  settlement  and  that  I 
was  not  seriously  hurt,  and  I  told  him  that  I 
did  not  think  1  was  in  shape  to  settle;  but 
finally  be  came  in  there  one  night  and  told  me 
that  he  had  just  come  from  Dr.  Gray's  of5ce, 
that  is,  my  family  physician,  and  he  told  me 
that  Dr.  Gray  had  just  told  bim  that  he  didn't 
think  I  was  seriously  hurt  and  would  be  out  in 
a  short  time,  and  he  insisted  that  we  make  the 
settlement  under  those  conditions.  I  signed  a 
paper  purporting  to  be  a  release,  and  a  draft 
was  given  in  payment.  I  relied  on  Mr.  Col- 
lins. He  seemed  to  be  a  very  fair  man,  and 
I  told  him  at  the  start  that  I  would  like  to  deal 
with  him  just  like  I  would  any  other  business 
man.  So  I  thought  the  man  was  telling  the 
trutli,  and  I  believed  him.  He  influenced  me 
in  that  way  by  telling  me  that  Dr.  Gray  had 
told  him  that  I  wasn't  seriously  injured  and  I 
would  be  out  in  a  short  time." 


Appellant's  testimony  further  shows  that 
Dr.  Gray  was  treating  blm  for  the  injuries 
be  bad  received.  In  bis  testimony  on  cross- 
examinatlMi  we  find  the  follo^^ng: 

'Thursday  or  Friday  evening,  OoUins  offered 
the  $400  and  acceptance  made  next  evening, 
Collins  told  me,  the  night  before  that  Dr.  Gray 
had  told  him  injuries  were  not  serious  and  I. 
would  soon  be  up.  Belying  upon  statement  of 
Collins  as  to  his  just  coming  from  Gray's  office 
and  being  told  by  Dr.  Gray  that  I  was  not  much 
injured  and  would  soon  be  up,  I  decided  to  ac- 
cept" 

Dr.  Gray  testified  that  he  treated  the  ap- 
pellant for  the  injuries  recdved  in  the  col- 
lision ;  that  he  visited  him  on  the  lOtih,  11th, 
and  12th  of  December,  but  did  not  see  bim  on 
the  13tb.  In  regard  to  tbe  alleged  oxiversa- 
tloQ  with  Collins,  he  teetlfled  as  follows: 

"Had  no  talk  with  him  (Conins)  prior  to  De- 
cember 13,  1912,  in  which  I  stated  to  him  that 
Mr.  Bardister's  condition  was  not  serious,  and 
that  ha  would  probably  be  up  in  a  short  time,  or 
words  to  that  effect" 

Dr.  Gray  testified  further,  concerning  tbe 
condition  of  appellant  as  to  bis  injuries  at 
tbe  time  he  visited  blm  Just  after  tbe  coUl- 
sloQ,  as  follows: 

"I  found  that  he  was  suffering  with  a  painful 

hip,  very  painful,  and  some .    That  is  the 

principal  thing  be  was  suffering  from.  'The  hip 
was  not  fractured.  'The  injury  to  his  hip  was 
all  that  he  complained  of,  as  I  remember.  There 
was  not  any  physical  evidence  of  any  other  in- 
jury to  him  except  to  his  hip." 

On  tbe  12tb,  tbe  day  on  which  the  doctor 
paid  him  the  last  visit,  be  stated  that  appel- 
lant "seemed  to  be  resting  pretty  weU." 

Among  others,  the  court  gave  at  the  in 
stance  of  the  appellee,  over  appellant's  ob- 
jections, instructions  to  the  effect  that  If  at 
tbe  time  of  making  the  settlement  both  par- 
ties believed  that  appellant  bad  only  a  hip 
injury,  and  that  there  was  no  misrepresenta- 
tion of  facts  as  to  tbe  extent  of  bis  injuries, 
be  could  not  recover;  that  before  api)ellant 
would  be  permitted  to  take  advantage  of  any 
statement  wbldi  was  the  expression  of  an 
opinion  as  to  the  extent  of  bis  injuries  be 
must  show  that  tbe  opinion  was  given  fraud- 
ulently and  that  he  relied  upon  It  and  would 
not  have  executed  tbe  release  but  for  tbe 
expression  of  such  opinion;  that.  In  order 
to  vitiate  the  release  on  the  ground  of  fraud- 
ulent misrepresentations,  such  misrepresenta- 
tions must  be  such  as  were  peculiarly  within 
tbe  knowledge  of  tbe  party  making  them, 
and  upon  which  the  other  party  bad  a  right 
to  rely  and  did  rely;  that  if  the  means  of 
information  as  to  tbe  alleged  misrepresenta- 
tions were  equally  accessible  to  both  parties, 
and  the  appellant  failed  to  avail  himself  of 
th€  means  of  learning  tbe  truth,  he  could  not 
recover. 

Tbe  Jury  returned  a  verdict  In  favor  of 
tbe  appellee,  and  from  a  Judgment  in  its 
favor  this  appeal  has  been  duly  proflecuted. 

The  conclusion  we  have  reached  upon  the 
consideration  of  this  record  makes  It  unnec- 
essary to  state  other  facts. 
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Bradslutw,  JUioton  &  Helm,  of  Little  Bock, 
and  Campbell  &  Suits,  of  Newport,  for  appel- 
lant Troy  Pace  and  T.  D.  Crawford,  both 
of  Little  Bock,  for  appellee. 

WOOD,  J,  (after  stating  the  facts  as 
above).  [1]  Among  the  tests  announced  by 
this  court  to  determine  whether  contracts 
should  be  rescinded  on  the  ground  of  fraud- 
ulent representations  are  the  following: 

"First,  was  the  relative  position  of  the  par- 
ties BUcb,  and  their  means  of  information  such, 
that  the  one  must  necessarily  be  presumed  to 
contract  upon  the  faith  reposed  in  the  state- 
ments of  the  other?  And,  second,  did  the  in- 
jured party  rely  upon  the  fraudulent  statements 
of  the  other,  and  did  be  have  a  right  to  rely 
upon  them?" 

[2]  These  were  among  the  tests  formulated 
by  this  court  from  all  previous  decisions,  as 
early  as  Yeates  v.  Pryor,  11  Ark.  66,  and  stat- 
ed succinctly  In  Matlock  v.  Reppy,  47  Ark. 
164,  14  S.  W.  546;  and,  as  there  stated,  tbey 
have  been  often  Quoted  with  approval  in 
many  subsequent  cases,  some  of  them  quite 
recent  See  EJngllsh  v.  North,  112  Ark.  490, 
106  S.  W.  677.  Aw)lylng  these  tests  to  the 
testimony  of  the  appellant  himself  and  that 
of  his  witness  Dr.  Gray,  the  court,-  had  it 
beei^  requested  so  to  do  by  the  appellee, 
should  have  directed  a  verdict  In  its  favor. 

It  follows  that  the  verdict  and  Judgment 
were  correct  even  though  some  of  the  in- 
structions which  the  court  gave  submitting 
the  issue  concerning  fraudulent  misrepresen- 
tations may  have  been  erroneous. 

Appellant,  testilfled  that  appellee's  claim 
agent  CoUlns  influenced  him  to  sign  the  re- 
lease by  telling  him  that  Dr.  Gray  had  told 
him  (Collins)  that  he  (appellant)  was  not  se^ 
riously  injured  and  would  be  out  in  a  short 
time.  But  his  testimony  further  shows  that 
the  proposition  to  pay  him  $400  as  a  consid- 
eration for  his  signing  the  release  was  made 
by  the  agent  of  the  appellee  one  evening  and 
was  not  accepted  by  him  until  the  next  eve- 
ning. CoUins  had  told  him  the  night  before 
that  Dr.  Gray  said  appellant's  injuries  were 
not  serious  and  that  appellant  would  soon  be 
up.  Thus  it  appears  that  appellant  bad  a  day 
to  determine,  after  the  alleged  false  represen- 
tations wiere  made,  as  to  whether  or  not  they 
were  true.  Dr.  Gray  was  his  family  physi- 
cian, was  treating  him  for  these  very  inju- 
ries, was  in  easy  reach  of  appellant,  and  he 
could  have  readily  ascertained  from  his  doc- 
tor whether  or  not  there  was  any  truth  in 
the  representations  made  by  Collins.  The 
relative  position  of  appellant  and  his  means 
of  information  were  such  that  he  cannot  in 
law  be  presumed  to  have  signed  the  release 
apon  the  faith  reposed  by  him  in  the  state- 
ments of  Collins;  and,  although  he  testified 
that  he  did  rely  upon  such  statements,  he 
had  no  right,  under  the  circumstances,  to  re- 
ly upon  them,  and  cannot  escape  the  binding 
obligation  of  bis  contract  of  release  upon  the 
plea  that  he  did  rely  upon  them. 


In  Delaney  v.  Jackson,  95  Ark.  ISl,  136, 
128  S.  W.  859,  861,  we  said: 

"If  the  means  of  information  as  to  the  matters 
represented  Is  equally  accessible  to  both  par- 
ties, they  will  be  presumed  to  have  informed 
themselves;  and,  'if  they  have  not  done  so,  they 
must  abide  the  consequences  of  their  careless- 
ness.' " 

See,  also^  McDonald  v.  Smith,  96  Ark.  623, 
527,  130  S.  W.  515.  The  means  of  informa- 
tion tor  appellant  to  determine  what  bis 
physical  condition  was  as  a  result  of  his  in- 
juries, and  whether  or  not  he  would  soon 
recover,  was  even  more  accessible  to  appel- 
lant than  to  the  agent  of  the  appellee  who 
was  making  the  alleged  false  representation. 
Appellant,  with  the  slightest  diligence,  coald 
have  ascertained.  If  he  did  not  already  know, 
what  the  doctor  thought  about  his  real  con- 
dition, and  whether  or  not  be  had  made  the 
statements  attributed  to  him  by  appellee's 
agent.  The  law  holds  him  to  the  duty  of 
making  this  inquiry,  and  will  not  allow  him, 
under  such  drcnmstances,  to  vitiate  a  solemn 
contract  Into  which  he  entered  for  a  valu- 
able consideration. 

Such  being  our  conclusion,  the  other  ques- 
tions pass  out 

The  judgment  Is  correct,  and  It  Is  affirmed. 


BUCKLBT  T.  COLLINS.     (Na  46.) 
(Supreme  (Tourt  of  Arkansas.    June  14,  1915.) 

1.  Pasties    <S=»95— AuENWiKNT— New    Pas- 
ty. 

Where  one  "as  guardian  for"  an  infant 
filed  a  claim  against  defendant  it  was  not  er- 
ror to  permit  him  to  file  an  amended  and  sub- 
stituted complaint  by  the  infant  by  himself  u 
next  friend,  as  thereby  no  new  salt  was  in- 
stitttted,  the  infant  being  the  real  party  to  th« 
suit 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  {§  160-166;    Dec.  IMg.  (8=995.] 

2.  iNyANTS    ®=»74 — Actions — Guabuian   ad 
LiTEK  OB  Next  Friend. 

Under  Kirby's  Dig.  §  6021,  providing  that 
the  action  of  an  infant  must  be  brought  by  his 
guardian  or  next  friend,  the  suit  whether 
brought  by  his  guardian  or  next  friend  is  the 
suit  of  the  infant,  who  is  the  real  and  proper 
party  plaintiff. 

[Ei.  Note. — ^For  other  cases,  see  Infants, 
Cent  Dig.  §§  188-190 ;   Dea  Dig.  «=974.] 

3.  BIZ.I.S  AND  Notes  €=>516— Tbads  Checks 
— SoFTiciENCT  or  Evidence. 

Evidcnee  in  an  action  upon  checks  circulat- 
ed by  defendant,  redeemable  in  trade,  held  to 
sustain  a  verdict  for  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  1800-1806;  Dec.  Dig. 
<8=9510.1 

4.  Biixs  AND  NoTBs  «s>212— Tbaob  Chicks 
— Assignable  by  Delivbbt. 

Checks  good  for  certain  amount  In  tnde 
were  assignable  by  delivery. 

[Ed.  Note.— For  other  cases,  see  Bflls  and 
Notes,  Cent  Dig.  {  604;  Dec.  Dig.  «=>212J 
6.  Biixa  AND  Notes  «s»98— Cbxck— Consid- 
EBATioN— Estoppel. 

One  who  put  in  circulation  checks  good 
for  certain  amounts  in  trade,  and  had  casbed 
the  same  kind  of  checks  for  plaintiff  and  otb- 
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era,  and  bad  said  that  they  were  good  at  his 
store,  and  had  stated  that  they  would  be  paid 
oS,  was  estopped  by  Ma  conduct  from  assert- 
ing that  there  was  no  consideration  for  checks 
assi^ed   to  plaintiff. 

[£d.  Note.— For  other  cases,  see  Bills  and 
ICotes,  C<a>t  Dig.  U  1371, 1375;  Dec.  Dig.  «s» 
98.] 

Appeal  from  Circnlt  Court,  Pike  County; 
JefF.  T.  Cowling,  Judge. 

Action  by  J.  A.  Collins,  by  bis  next  friend, 
A.  1.  Collins,  against  A.  M.  Buckley.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfOxmei. 

S«e.  also,  110  Ark.  470, 162  S.  W.  51. 

O.  A.  Featherston  and  W.  S.  Coblentz,  both 
of  Murfreesboro,  for  appellant  W.  T.  Kidd, 
of  MurfreeslMro,  for  appellee. 

■WOOD,  J.  On  the  7th  of  October,  1912, 
A.  T.  Collins,  guardian  for  J.  A.  Collins,  filed 
a  claim  against  A.  M.  Buckley  for  $4.96  for 
time  checks  Issued  by  Buckley.  On  the  18th 
day  of  October,  1912,  there  was  filed  in  the 
Justice  court  what  is  designated  in  the  record 
ass  an  amended  and  substituted  complaint,  in 
which  it  is  recited  as  follows:  "Comes  the 
plaintiff,  J.  A.  Collins,  by  his  next  friend 
A.  T.  CoUlns,  and  for  bis  cause  of  action 
states."  It  then  sets  forth  that  the  defend- 
ant, A  M.  Buckley,  is  engaged  In  the  mer- 
cantile business  in  the  town  of  Klmberly, 
Pike  county.  Ark.,  and  that  in  connection 
Mrith  his  business  he  issued  certain  cheeks, 
commonly  called  brozlnes,  good  for  (naming 
the  amount)  in  trade,  that  these  checks  were 
Issoed  to  one  Sanders,  and  were  conditioned 
that  the  defendant  would  redeem  the  checks 
during  the  month  either  in  merchandise  or 
cash  when  presented  to  him  by  the  holder 
thereof.  He  further  alleged  that  he  owned 
$4.95  in  these  checks ;  that  he  had  made  de- 
mand on  the  defendant  and  he  refused  to 
redeem  the  same. 

11 , 2]  Appellant  first  contends  that  the 
court  erred  in  permitting  the  appellee  to  file 
what  is  called  the  amended  and  substituted 
complaint.  At  the  time  this  pleading  was 
filed  there  had  been  no  written  pleading  fil- 
ed in  the  justice  court  The  account  that 
was  filed  before  the  Justice  was  styled,  "A.  T. 
Collins,  guardian  for  J.  A.  Collins."  Al- 
though the  account  purported  to  be  filed  by 
A.  T.  Collins  as  guardian  for  J.  A.  Collins, 
it  was  not  error  for  the  court  to  permit  the 
appellee,  through  A.  T.  Collins,  to  file  what 
Is  termed  the  amended  and  substituted  com- 
plaint By  so  doing  a  new  suit  was  not  in- 
stituted, for  it  is  the  infant  and  not  the 
party  who  represents  him  in  the  litigation, 
that  is  the  real  party  to  the  suit  As  is  said 
In  Morgan  v.  Potter,  lOT  U.  S.  196,  198,  16 
Sup.  Ct.  590,  591  (39  L.  Ed.  670): 

"It  is  the  infant,  and  not  the  next  friend, 
who  is  the  real  and  proper  party.  The  next 
friend,  by  whom  the  suit  is  brought  on  behalf 
of  the  infant,  is  neither  technically  nor  sub- 
stantially the  party,  but  resembles  an  attor- 
ney, or  a  guardian  ad  litem,  by  whom  the  suit 


is  brought  or  defended  in  behalf  of  another. 
The  suit  most  be  brought  in  the  name  of  the 
infant,  and  not    *    •    *    of  the  next  friend." 

Under  our  statute  "the  action  of  an  infant 
must  be  brought  by  his  guardian  or  •  •  * 
next  friend."  Kirby's  Digest,  §  6021.  But 
whether  the  suit  be  brought  by  the  guardian 
or  the  next  friend,  it  is  at  least  the  suit  of 
the  Infant,  and  must  be  brought  in  the  name 
of  the  infant  by  the  guardian  or  the  next 
fi-iend.  The  infant  cannot  act  for  himself  in 
bringing  a  suit  bat  it  is  nevertheless  his 
suit  no  matter  by  whom  brought  The  mis- 
take as  to  the  capacity  in  which  the  party 
bringing  the  suit  for  the  Infant  acts  does  not 
make  it  a  suit  by  a  different  party.  See  Bail- 
way  T.  Haisst,  71  Ark.  258,  72  S.  W.  898,  100 
Am.  St.  Rep.  66. 

[3]  There  was  evidence  tending  to  show 
that  the  appellant  put  in  circulation  checks 
which  read  as  follows:  "Good  for  $1.00  in 
trade.  A.  M.  Buckley,  Reedland."  Appellee, 
who  was  doing  business  through  his  guardi- 
an, acquired  a  number  of  these  cheoks,  hav- 
ing accepted  the  same  In  exchange  for  mer- 
chandise, and  he  presented  them  to  ai^l- 
lant,  and  appellant  redeemed  them  either  in 
merchandise  or  by  paying  the  money  there- 
for. The  particular  check  in  controversy  ap- 
pellant acquired  in  the  same  way,  and  he 
presented  same  to  appellant  demanding  pay- 
ment ttiereof  either  in  money  or  merchandise, 
and  appellant  refused  payment  There  was 
proof  tending  to  show  that  appellant  admit- 
ted that  he  placed  the  checks  In  drcalation, 
and  that  he  had  been  redeeming  the  checks 
which  appellee  presented  to  him.  There  was 
proof  on  behalf  of  the  appellant  to  the  effect 
that  he  loaned  the  check  in  controversy  and 
similar  checks  to  one  Sanders  and  there  was 
no  consideration  received  by  appellant  from 
Sanders  for  these  checks. 

The  court,  among  others,  gave  the  Jury  the 
following  Instruction: 

"If  you  believe  from  a  preponderance  of  the 
evidence  that  defendant  Buckley  issued  these 
checks  redeemable  In  money  to  customers  of 
his,  received  money  for  them,  placed  them  in 
circulation,  and  they  were  assigned  to  the 
plaintiff  in  the  case  for  a  valuable  considera- 
tion, then  the  plaintiff  would  be  entitled  to 
recover  the  amount  of  his  checks.  If,  however, 
you  find  from  the  evidence  that  the  defendant 
Buckley  loaned  these  checks  to  one  Sanders 
and  that  Buckley  received  no  consideration  for 
them,  but  merely  loaned  them  as  a  matter  of 
accommodation  to  Sanders,  and  Sanders  put 
them  in  circulation  and  they  came  into  the 
hands  of  the  plaintiff  Collins,  then  your  ver- 
dict wiU  be  for  the  defendant." 

[4]  The  appellant  concedes  that  this  In- 
struction Is  correct,  but  argues  tbat  there 
was  no  evidence  to  sustain  the  verdict.  We 
do  not  agree  with  counsel  In  this  contention. 
There  was  substantial  evidence  to  sustain 
the  verdict  These  checks  were  assignable 
by  delivery  to  the  appellee.  Martin- Alexan- 
der Lumber  Co.  v.  Johnson,  70  Ark.  216,  66 
S.  W.  924. 

[5]  The  court  correctly  Instructed  the  Jury. 
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Appellant  had  been  cashing  the  same  kind  of 
checks  for  appellee  and  other  parties.  Ap- 
pellant, when  asked  if  these  checks  were 
good,  said  they  were  "good  at  his  store." 
He  stated  to  other  parties  than  the  appellee 
that  "they  would  be  paid  off  on  the  20th;" 
and  appellant  is  estopped  by  his  conduct  In 
the  manner  in  which  he  dealt  concerning 
these  checks  with  the  appellee  from  asserting 
that  there  was  no  consideration  for  them. 
The  Jury  were  warranted  in  finding  that 
there  was  a  consideration. 

The  judgment  is  therefore  correct,  and  it 
is  affirmed. 


.  CARB  et  al.  v.  TBIPLETT.    (No.  22.) 
(Supreme  Ooart  of  Arkansas.    May  31,  1915.) 

1.  Quieting  Titlb  i$=s>34— Gbounds. 

A  suit  on  the  ground  that  defendant  was  in 
poBsesEion  of  certain  land  under  a  deed  of  trust 
to  secure  a  note  bearing  interest  payable  an- 
nually, and  authorizing,  on  nonpayment  of  in- 
terest, a  sale  at  public  sale,  and  that  the  defend- 
ant bad  collected  rents  which  had  wholly  or 
partly  satisfied  the  indebtedness,  and  praying 
for  an  accounting,  and  that  defendant  satisfy 
the  deed  of  trust,  in  which  defendant  alleged  that 
the  deed  of  trust  had  been  satisfied,  but  that 
the  mortgagors  had  executed  their  warranty 
deed  to  him,  which  plaintiffs  alleged  was  forged, 
was  properly  treated  as  a  suit  to  cancel  the  deed 
as  a  cloud  upon  complainants'  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {{  69,  71,  72,  76,  77;  Dec  Dig. 
«=»34.] 

2.  Apfbai.  and  Ebbob  <8=9lOO0  —  QtnsnoitB 
OF  Pact— Decbke. 

In  such  action,  where  the  issue  was  wholly 
one  of  fact,  and  where  the  testimony  itself  was 
not  set  forth,  and  the  court  could  not  say,  from 
the  testimony  as  abstracted  by  counsel  for  ap- 
pellants, that  the  decree  for  defendant  was  clear- 
ly against  the  preponderance  of  the  evidence, 
it  would  be  afSrmed. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978;  Dec.  Dig.  «=> 
1009.] 

Appeal  from  J^erson  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Action  by  Moin  Carr  and  another  against 
C.  H.  Triplett  Complaint  dismissed,  and 
complainants  appeal.    AflBrmed. 

This  suit  was  instituted  by  the  appellants, 
the  widow  and  heirs  of  Stephen  Carr,  deceas- 
ed, against  the  appellee  Triplett  Appellants 
alleged  that  appellee  was  In  possession  of  cer-. 
tain  lands  under  a  deed  of  trust  executed  by 
Stephen  Carr  and  his  wife.  The  deed  of 
trust,  made  an  exhibit  to  the  complaint,  re- 
cited a  consideration  of  $1,500,  evidenced  by 
promissory  note  of  even  date,  bearing  inter- 
est at  10  per  cent  per  annum.  The  interest 
was  payable  annually,  and,  in  case  of  non- 
payment when  due,  the  trustee  was  authoriz- 
ed to  sell  the  property,  at  public  sale,  and  the 
beneficiary  or  his  assignee  were  ^ren  the 
right  to  purchase  at  the  sale.  The  deed  of 
trust  and  note  were  executed  November  12, 
1901. 


It  was  alleged  that  the  appellee  had  been 
in  possession  of  the  lands  since  September 
30,  1009,  and  had  collected  the  r^its,  which 
"wholly  or  in  great  part"  had  satisfied  the 
indebtedness.  Appellants  prayed  for  an  ac- 
counting, and  that  they  be  allowed  to  pay 
any  sum  found  due,  and  that  appellee  be  re- 
quired to  satisfy  the  deed  of  trust 

Appellee  answered,  alleging  that  the  deed 
of  trust  had  been  satisfied  during  the  life  of 
Carr,  and  that  Carr  and  wife,  on  the  11th  of 
November,  1906,  had  executed  to  appellee 
their  warranty  deed  to  the  land  in  contro- 
versy under  which  he  held  possession. 

Appellant  filed  what  is  designated  as  a  re- 
ply, bnt  which  was  evidently  treated  by  the 
court  as  an  amendment  to  the  ccmplalnt  In 
this  they  denied  the  execuUcm  of  the 
deed  set  up  in  the  answer  of  appellee,  and  al- 
leged that  same  was  a  forgery.  They  further 
alleged  that  Stephen  Carr  and  appellee  had 
an  accounting  in  October,  1905,  and  that  the 
appellee  rendered  Carr  a  statement  showing 
that  the  amount  due  appellee  on  that  date, 
secured  by  the  deed  of  trust,  was  $154.03; 
that  Carr  and  his  wife  agreed  with  appdlee 
that  the  latter  should  take  possession  of  the 
land,  and,  after  their  debt  to  appellee  had 
been  paid  out  of  the  rents  and  profits,  he 
was  to  surrender  the  lands  to  Carr  and  wife. 
They  also  asked,  in  addition  to  the  rdlef 
prayed  In  the  original  complaint,  that  the 
deed  under  which  appellee  claimed  be  can- 
celed. 

The  dianoery  court  found  that  on  Novem- 
ber 11,  1905,  Carr  and  his  wife,  "for  a  good 
consideration,"  duly  executed  to  appellee  a 
warranty  deed  to  the  land  In  controversy, 
and  dismissed  appellant's  complaint  for  want 
of  egul^. 

Sclpio  A.  Jones,  John  W.  Gaines,  and  Mil- 
ton W.  Guy,  all  of  Little  Rock,  for  appellants. 
Rowell  &  Alexander,  of  Pine  Bluff,  for  ap- 
pellee. 

WOOD,    J.    (after   stating   the    facts   as 

above).  [1]  The  final  issue  as  shown  by  the 
pleadings,  the  evidence,  and  the  decree  was 
whether  or  not  Carr  and  his  wife  had  exe- 
cuted a  warranty  deed  to  appellee  to  the 
lands  in  controversy.  The  court  treated  the 
cause,  and  properly  so,  aa  a  suit  by  the  ap- 
pellants against  the  appellee  to  cancel  the 
deed,  which  appellee  set  up  and  exhibited, 
with  his  answer,  as  a  cloud  upon  the  appel- 
lant's title. 

[2]  The  issue  was  purely  one  of  fact.  We 
are  unable  to  say  from  the  testimony,  as  ab- 
stracted by  counsel  for  appellants,  that  the 
finding  of  the  chancery  coturt  was  clearly 
against  the  preponderance  of  the  evidence. 
The  deed  Is  set  out  in  appellant's  abstract, 
and  it  Ediow-s  upon  its  face  that  It  is  a  war- 
ranty deed  in  regular  form,  and  that  it  was 
duly  acknowledged  and  recorded.  The  ap- 
pellant's counsel  state  that: 
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'^Triplett,  in  his  testimonyj  swears  he  gave  the 
deed  to  his  son,  Gerald  Tnplett,  with  instruc- 
tions to  see  Barley  and  have  Barley  procure  the 
acknowledgment  of  the  deed." 

TUs  Illustrates  the  manner  in  which  the 
testimony  of  the  witnesses  is  referred  to. 
Counsel  have  for  the  most  part  stated  their 
own  conclusion  of  what  the  testimoiny  is 
rather  than  setting  out'  the  testimony  Itself. 
It  is  Impossible  for  us  to  say,  in  the  absence 
of  the  testimony  of  the  appellee  giving  his 
version  In  his  own  words  of  the  contract  be- 
tween him  and  the  appellants,  and  the  testi- 
mony Itself  of  the  other  witnesses  instead  of 
the  conclusion  of  counsel,  that  the  chancellor 
was  in  error  in  finding  that  the  deed  was  not 
a  f orj^ry.  The  grave  charge  of  the  forgery 
of  a  deed  involves  a  penitentiary  offense. 
There  should  be  no  overturning  of  a  solemn 
deed  and  the  finding  of  the  chancery  court 
that  same  was  valid  in  the  absence  of  testi- 
mony showing  that  sudh  finding  was  clearly 
against  the  prepondeirance  of  the  evidence. 
Before  we  would  be  warranted  in  so  holding, 
we  should  have  the  testimony  Itself  set  forth, 
rather  than  the  statement  of  counsel  showing 
their  deductions  from  the  evidence. 

There  is  nothing  presented  by  this  record 
sufficient  to  convince  us  that  the  finding  of 
the  chancery  court  was  clearly  against  the 
preponderance  of  the  evidence,  and  the  de- 
cree is  therefore  affirmed. 


HTJCKABY  V.  ST.  L0T7IS.  I.  M.  &  S.  RT.  CO. 

(No.  39.) 
(Supreme  Court  of  Arkansas.     June  7,  1915.) 

1.  Cabbiebs  €=3316— Injxjbt  to  Passenqebs 
— Neglioenci— Peesumption. 

In  view  of  Kirby's  Dig.  f  6773,  making  all 
railroads  operating  in  the  state  responsible  for 
all  damages  to  persons  from  the  running  of 
trains,  a  prima  facie  case  of  negligence  is  made 
out  against  a  railroad  company  by  proof  of  an 
injury  to  a  passenger  from  the  operation  of  its 
train;  and  the  rule  is  the  same  when  injury  re- 
sults from  the  operation  of  the  train  while  a 
passenger  is  boarding  it  or  alighting  from  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  1261,  1262,  1283,  1285-1294;  Dec. 
Dig.  <8=»316.] 

2.  Cabbiebs  ^=9316— Injxjbt  to  Passengeb— 
Action— What  Law  Oovebns. 

The  presumption  of  negligence  from  injury 
to  a  passenger  from  the  operation  of  a  train 
arises  in  a  suit  brought  in  the  state,  though  the 
injury  was  in  another  state  where  no  such  rule 
obtains;  such  presumption  relating  to  the  bur- 
den of  proof,  and  bemg  governed  by  the  law 
of  the  forum. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1261, 1262,  1283, 1285-1294;  Dec 
Dig.  «=»31«.] 

8.  Cabbiebs  «=>316— Irjubt  to  Pabbkngkb— 
Peesumption  and  Bubden  of  Pbooi^-Neo- 

UOBNCE. 

In  view  of  Kirby's  Dig.  H  8106,  8107,  de- 
claring that  the  party  having  the  affirmative  of 
an  issue  must  prove  it,  and  that  the  burden  of 
proof  in  the  whole  action  lies  on  the  party  who 
would  be  defeated  if  no  evidence  on  either  side 
was  offered,  the  plaintiff  in  an  action  against 
a  carrier  for   personal  injury  while  boarding 


a  train  had  the  burden  of  proving  the  mate- 
rial allegations  of  her  complaint  by  a  prepcMi 
derance  of  the  evidence,  unaffected  by  the  pre- 
sumption of  the  carrier's  negligence,  without 
any  further  proof  of  its  negligence. 

fEd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  fi  1261.  1262, 1283,  1285-1294;  Dec. 
Dig.  «=>316.] 

4.  Cabbiebs   ^=9316— Action    tor   Injttbt— 
iNSTBDCTioNa— Bubden  of  Pboof. 

In  an  action  against  a  carrier  for  personal 
injury  from  the  sudden  starting  of  its  train  as 
the  passenger  was  attempting  to  board  it  after 
it  had  stopped  to  take  on  passengers,  plaintiff 
was  required  to  prove  not  only  that  she  fell  and 
was  injured,  but  to  show  that  the  fall  was  caus- 
ed by  the  starting  of  the  train  after  it  had  stop- 
ped to  take  on  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8j|  1261,  1262, 1283.  1285-1294;  Dec. 
Dig.  «=5>316.] 

6.  Tbial  «s»278— Given  Instbuotionb— Re- 
quested Instbuctions. 

If  plaintiff  feared  that  the  jurv  did  not  un- 
derstand or  might  be  misled  by  the  particular 
language  of  an  instruction,  he  should  have  made 
a  specific  objection  thereto  so  that  the  court 
might  have  eliminated  it 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  S§  686,  689;    Dec.  Dig.  «=»278.] 

6.  Cabbiebs  <S=>328— Injuby  to  Passengib— 
BoABDiNO  Train— Ki9K. 

A  passenger  attempting  to  board  a  train 
after  it  had  stopped  to  take  on  passengers  and 
during  the  reasonable  time  it  was  supposed  to 
allow  passengers  to  board  assumed  no  risk  of 
injury  from  the  moving  of  the  train  so  as  to 
endanger  his  safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1367-1369;   Dec.  Dig.  <8=»328.] 

7.  Tbial   «=>252  — Instbuotionb  — Abstbaot 
Instbuctions. 

In  an  action  against  a  carrier  for  injury 
while  boarding  a  train,  instructions  relating  to 
the  duty  of  the  carrier  not  to  hold  its  train 
more  than  a  reasonable  time  for  taking  on  pas- 
sengers, and  as  to  contributory  negligence  of 
the  passenger  barring  a  recovery,  unsupported 
by  any  testimony  in  the  record,  were  alwtract, 
and  properly  refused. 

VEa.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505.  596-612;   Dec.  Dig.  «=>252.1 

Appeal  from  Circuit  Court,  Grant  County ; 
W.  H.  ESvans.  Judge. 

Action  by  Mrs.  Allle  Huckaby,  revived  aft- 
er her  death  pending  the  appeal  by  Ia  Amis, 
administrator,  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

This  cause  is  revived  here  in  the  name  of 
Amis,  appellant's  administrator,  because  of 
her  death  pending  the  appeal.  Plaintiff 
brought  this  suit  for  personal  injuries  alleg- 
ed to  have  been  received  while  she  was  at- 
tempting to  board  defendant's  train  at  Alex- 
andria, La.,  alleging  that  she  started  to  step 
from  the  box  to  the  lower  step  of  the  car, 
that  it  lurched  suddenly  backward  and  threw 
her  against  the  steps,  and  as  she  straighten- 
ed up  it  lurched  forward  and  caught  her 
foot  In  the  space  between  the  tread  of  the 
lowest  step  and  the  rise  between  the  steps, 
aad  that  she  fell  backward,  straining  and  in- 
juring her  leg  permanently.    Her  testimony 
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tended  to  support  tbe  allegations  of  the  com- 
plaint, and  phTsidans  testified  thet  she  had 
sustained  severe  injuries  to  her  left  foot.  On 
Uie  other  hand,  the  testimony  for  the  railway 
company  tended  to  show  that  there  was  no 
jerk  or  lurch  of  the  train  whatever  during 
the  time  passengers  were  getting  on,  on  tbe 
occasion  when  plaintUF  claimed  to  be  injured, 
and  none  of  the  crew  saw  her  falling,  and 
that  no  complaint  was  made  that  she  had  re- 
ceived an  injury.  Her  reputation  was  shown 
to  be  bad,  and  the  proof  also  tended  strongly 
to  show  that  the  steps  of  the  coach  were  solid 
metal,  with  no  space  whatever  between  the 
tread  and  the  rise,  end  that  there  was  no  de- 
fect therein  and  no  place  where  her  foot  could 
have  been  caught  or  fastened.  Other  wit- 
nesses testified  that  she  had  received  an  in- 
jury to  her  foot  at  the  town  of  Eros,  La., 
where  she  stepped  through  a  bridge  or  de- 
fective sidewalk,  or  Into  a  pUe  of  refuse  of 
some  kind,  and  that  she  was  crippled  thereby. 

The  court  charged  the  Jury,  giving,  over 
appellant's  objection,  instructions  numbered 
2,  14,  and  15,  as  follows: 

"(2)  The  burden  is  upon  the  plaintiS  in  this 
case  to  prove  all  of  the  materitd  allegations  in 
her  complaint,  and  before  she  can  recover  she 
must  prove  these  by  a  preponderance  of  tbe  ev- 
idence, that  is,  a  greater  weight  of  the  evi- 
dence, and,  unless  she  has  done  so,  you  must 
find  for  the  defendant" 

"(14)  Tou  are  instructed  that,  unless  plaintiff 
has  shown  by  a  preponderance  or  greater  weight 
of  the  evidence  that  the  injuries  alleged  in  her 
complaint  are  tbe  result  of  some  negligent  act  of 
the  defendant,  its  agents  or  servants,  then  she 
cannot  recover,  it  matters  not  how  she  may 
have  received  her  injuries,  or  what  the  extent  of 
her  injuries  is. 

"(15)  You  are  instructed  that,  even  thouj^h 
you  may  believe  from  tbe  evidence  that  plain- 
tiff fell  while  she  was  attempting  to  board  tbe 
train,  and  even  though  you  may  further  believe 
that  she  was  injured  by  tbe  fall,  yet  this  is  not 
sufficient  to  entitle  her  to  recover,  unless  she 
go  further  and  prove  by  a  greater  weight  of  the 
evidence  that  the  cause  of  such  fall  was  some 
act  of  negligence  on  the  part  of  the  railway 
company,  and,  if  she  fell  from  some  other  cause 
other  than  some  act  of  negligence  on  the  part 
of  the  railway  company,  then  she  cannot  recov- 
er, and  your  verdict  will  be  for  the  defendant." 

And  also  12  and  13,  as  follows: 

"(12)  You  are  instructed  that,  when  one  be- 
comes a  passenger  on  a  railroad  train,  he  as- 
sumes all  risk  of  being  Injured  by  the  usual  and 
ordinary  lurches  and  jerks  of  the  train;  and,  if 
plaintiff's  alleged  injuries  occurred  from  such 
lurch  or  jerk,  then  she  cannot  recover,  and  your 
verdict  will  be  for  the  defendant. 

"(13)  You  are  instructed  that  contributory 
negligence  on  tbe  part  of  the  plaintiS,  if  any 
degree,  however  small,  will  bar  a  recovery  on 
her  part;  therefore,  if  you  believe  from  the 
evidence  that  plaintiff  was  guilty  of  negligence 
in  the  least  degree  which  contributed  to  her  in- 
jury, then  she  cannot  recover,  and  your  verdict 
will  be  for  the  defendant" 

The  Jury  returned  a  verdict  against  plain- 
tiff, and  from  the  Judgment  thereon,  this  ap 
peal  is  prosecuted. 

Wyime  &  Harrison,  of  Fordyce,  for  appel- 
lant E.  B.  KInsworthy  and  T.  D.  Crawford, 
joth  of  Little  Rock,  and  W.  R,  Donham,  of 
Benton,  for  appellee. 


KIRBY,  J;  (after  stating  tbe  fluta  fiB 
above).  [1  ]  The  rule  is  so  well  established  in 
this  state  as  to  be  no  longer  qtuestloned  that 
a  prima  facie  case  of  negligence  is  made 
out  against  a  railroad  company  by  proof  of 
an  injury  to  a  passenger  oaused  by  the  oper- 
ation of  its  train.  Section  6773,  Klrby's  Di- 
gest; Barrlnger  v.  Railway,  73  Ark.  548,  85 
S.  W.  94,  87  S.  W.  814;  RaUway  v.  Davis, 
83  Ark.  221,  103  S.  W.  603;  Railway  v.  Stell, 
87  Ark.  308,  112  S.  W.  876;  St  L.  &  S.  F.  B. 
Co.  v.  Coy,  168  S.  W.  1106.  And  the  rule  Is 
the  same  when  the  injury  results  from  the 
operation  of  the  train  to  the  passenger  while 
boarding  or  alighting  from  the  train.  St 
L.,  I.  M.  &  8.  R.  Co.  V.  Stell,  supra;  St  L, 
L  M.  &  S.  R.  Co.  V.  Davis,  supra;  St  L.,  L 
M.  &  S.  R.  Co.  T.  BrlKs,  87  Ark.  681,  113  S. 
W.  644 ;  Choctaw,  O.  &  G.  R.  Co.  v.  Hlckey, 
81  Ark.  679,  99  S.  W.  839;  St  L.,  1.  M.  & 
8.  R.  Co.  V.  Williams,  175  S.  W.  411. 

[2]  Tbe  presumption  of  negligence  arises 
in  a  suit  brought  in  this  Jurisdiction  upon 
proof  of  the  fact  of  Injury  to  a  passenger 
by  the  operation  of  a  railroad  train  in  an- 
other state  where  no  such  rule  obtains,  sudi 
presumption  relating  to  the  burden  of  proof 
and  being  governed  by  the  law  of  tbe  fomm. 
St  Li  &  S.  F.  R.  Ca  V.  Coy,  168  a  W.  1106. 
It  is  contended  that  said  Instructions  2,  14, 
and  15  contravene  this  well-established  rule 
of  law,  and  that  the  court  erred  in  giving 
them. 

[3]  Instruction  numbered  2  only  tells  the 
Jury  that  the  burden  Is  upon  the  plaintiff  to 
prove  the  material  allegations  of  her  com- 
plaint by  a  preponderance  of  the  evidence^ 
and  there  was  no  error  in  giving  It,  the  plain- 
tiff being  required  to  prove  by  a  preponder- 
ance of  the  testimony  that  she  was  injured 
while  attempting  to  board  the  train  by  the 
sudden  lurching  or  jerking  of  it.  Such  facts 
being  proved,  the  presumption  arises  that 
the  railroad  company  was  negligent  without 
any  further  proof  of  any  negligent  act  upon 
its  part  This  presumption  of  law,  however, 
does  not  affect  the  burden  of  proof  nor  re- 
lieve plaintiff  from  showing  the  fact  of  in- 
jury by  the  operation  of  the  train  and  the 
damage  resulting  therefrom.  16  Cyc.  934, 
935 ;  Prescott  &  N.  W.  R.  Co.  v.  Brown,  74 
Ark.  607,  86  S.  W.  809 ;  Railway  v.  Taylor, 
57  Ark.  136,  20  S.  W;  1083;  Klrby's  Digest, 
§§  3106,  8107. 

[4]  The  only  question  for  the  jury  was 
whether  plaintiff  was  jerked  or  thrown  down 
by  the  starting,  jerking,  or  lurching  of  the 
train  while  she  was  attempting  to  board  it 
as  a  passenger,  and  after  It  had  come  to  a 
stop  for  that  purpose,  and  by  instructions  14 
and  16  the  court  only  meant  to  tell  the  jury 
that,  notwithstanding  appellant  proved  she 
fell  and  was  injured  while  attempting  to 
board  the  train,  she  must  go  further  and  es- 
tablish the  fact  that  the  fall  was  caused  by 
some  negligent  act  of  the  railroad  company, 
or,  in  other  words,  by  the  jerking  and  lurch- 
ing of  the  train  after  it  had  stopped  to  take 
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on  passengen,  wUdi  was  the  only  qnestion 
of  negligence  submitted  to  the  jury  for  their 
consideratlMi. 

[S]  If  appellant  feared  that  the  jury  did 
not  understand  or  might  he  misled  by  the 
particular  language  of  the  instruction,  she 
should  have  made  a  speciflc  objection  there- 
to, and  the  coort  would  doubtless  have  elim- 
inated it. 

[8]  We  agree  with  appellant's  contention 
that  instruction  numbered  12  is  erroneous 
and  prejudicial.  It  is  not  a  correct  statement 
of  the  law  relating  to  the  case  made.  This 
appellant  was  attempting  to  board  the  train 
after  it  stopped  and  during  the  reasonable 
time  it  was  supposed  to  stand  for  allowing 
passengers  to  embark,  and  the  train  was  not 
expected  to  move,  lurch,  or  jerk  In  such  a  way 
as  to  endanger  her  safety  in  so  doing,  and 
she  assumed  no  risk  of  injury  therefrom,  as 
the  instruction  erroneously  told  the  Jury. 
For  the  error  in  giving  this  instruction,  the 
Judgment  will  be  reversed. 

[7]  Instructions  numbered  11  and  13,  re- 
lating to  the  duty  of  appellee  not  to  hold  its 
train  more  than  a  reasonable  time  for  the 
embarkation  of  passengers,  and  that  contrib- 
utory negligence  upon  the  part  of  the  plain- 
tiff in  attempting  to  board  the  train  would 
bar  her  recovery,  appear  to  be  abstract,  there 
being  no  testimony  in  the  record  to  support 
them. 

For  the  error  in  giving  said  instruction 
numbered  12,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  traL 


HODGES  BBOS.  v.  BANK  OF  COVE. 
(No.  44.) 

(Supreme  Ooart  of  Arkansas.    June  14,  1&15.) 

Sai.es  <S=>225— Delivery  and  Acceptance— 
QtrEsnoNS  roR  Jtjby. 

Claimants  contracted  to  purchase  from  C. 
all  railroad  ties  manufactured  by  bim  during  a 
year,  they  to  advance  90  per  cent,  on  all  ties  on 
sidings  convenient  for  loading  upon  receipt  of  a 
report,  or  on  the  checking  and  branding  of  the 
ties,  the  remaining  10  per  cent  to  be  due  when 
the  ties  were  loaded,  that  defendant  would  load 
the  ties  on  arrival  of  inspector,  and  that  claim- 
ants were  not  to  accept  less  than  even  car  loads 
on  final  settlement.  In  an  action  by  a  third 
party  against  defendant,  in  which  such  ties  were 
attached,  one  of  the  claimants  testified  that  the 
ties  were  to  be  inspected  by  the  railroad  compa- 
ny when  ready  for  delivery,  and  settlement  made 
according  to  that  inspection,  that  the  ties  at- 
tached were  accepted  by  claimants,  and  that  he 
branded  and  gave  a  check  for  the  amount. 
The  ties,  however,  had  not  been  inspected  by 
the  railroad  inspector  and  loaded  on  the  cars. 
Held,  that  there  was  a  question  of  fact  for  the 
jury  as  to  whether  the  ties  had  been  delivered 
and  accepted  so  as  to  pass  title,  as  the  contract 
-was  ambiguous,  and  was  so  treated  by  daim- 
ants,  and  the  oral  testimony  showed  that  there 
was  to  be  no  completed  sale  nntil  final  accept- 
ance, when  the  ties  passed  the  inspection  of  the 
railroad  inspector  and  were  loaded  on  the  cars. 

CBd.  Note. — ^For  other  eases,  see  Sales,  Cent 
■Oig.  §5  615-625 ;    Dec.  Dig.  <8=>225.] 


Appeal  from  Circuit  Court,  Polk  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  the  Bank  of  Cove  against  J.  H. 
Coleman,  in  which  Hodges  Bros,  file  an  In- 
terplea  claiming  title  to  attached  property. 
From  a  judgment  against  them,  the  Inter- 
veners appeal    AfiSrmed. 

Thos.  W.  Clark  and  J.  I.  Alley,  both  of 
Mena,  for  appellants.  Eilmer  J.  Lundy,  of 
Mena,  for  appellee. 

Mcculloch,  C.  X  Appellee  sued  one 
Coleman  for  debt  due  on  open  account,  and 
caused  a  lot  of  railroad  ties  to  be  seized  un- 
der an  order  of  general  attachment  Appel- 
lants filed  an  interplea,  claiming  title  to  the 
attached  property  under  purchase  from  Cole- 
man, and  this  is  an  appeal  from  a  judgment 
against  them  condemning  the  property  for 
sale  under  the  attachment. 

Coleman  was  engaged  in  the  business  of 
manufacturing  and  selling  railroad  ties,  and 
on  January  27,  1913,  entered  into  a  written 
contract  with  api>ellants  whereby  he  agreed 
to  sell  and  deliver  to  them  all  of  his  output 
of  ties  during  the  year  1913.  The  agreement 
was  that  he  was  to  sell  all  the  ties  he  manu- 
factured to  appellants  at  ceitain  prices  stip- 
ulated in  the  writing,  the  same  to  be  deliver- 
ed on  board  cars  on  the  tracks  of  the  Kan- 
sas City  Southern  Railroad  Company  be- 
tween Mena  and  De  Queen,  Ark.  The  con- 
tract contained  the  following  clause: 

"We  agree  to  advance  90  per  cent  on  all  No. 
1  ties  on  railroad  sidings  convenient  for  loading, 
upon  receipt  of  report  signed  by  you,  or  on  re- 
turn from  a  trip  over  said  territory  for  the  pur- 
pose of  checking  and  branding  said  ties,  the  re- 
maining 10  per  cent,  due  when  ties  are  loaded. 
You  to  load  ties  promptly  on  arrival  of  inspec- 
tor. We  are  not  to  accept  less  than  even  car 
loads  of  ties  at  any  station  on  final  settlement 
All  ties  bought  of  you  in  future  on  above  terri- 
tory are  to  be  branded  'J.  H.'  connected,  which 
shall  be  recognized  as  oiu-  brand.  We  agree  to 
give  30  days'  notice  if  we  decide  to  discontinue 
buying  7x9x8  ties,  taking  all  you  have  ready  to 
load  at  expiration  of  80  days." 

One  of  the  appellants  testified  orally,  giv- 
ing an  account  in  detail  of  the  transaction, 
and  stating  that  the  ties  were,  under  the 
contract,  to  be  inspected  by  an  inspector  of 
the  railroad  company  when  ready  for  deliv- 
ery, and  that  the  settlement  was  to  be  made 
according  to  that  inspection.  He  testified 
also  that  these  particular  ties  were  accepted 
by  appellants,  and  that  he  (witness)  went 
over  the  road  and  branded  the  ties  and  spot- 
ted them,  and  gave  a  check  for  the  amount 
due  under  the  contract.  The  ties  were  not, 
however,  according  to  the  evidence,  Inspect- 
ed by  the  railroad  Inspector  and  loaded  on 
the  cars. 

Appellants  Insisted  In  the  trial  below  that 
they  were  entitled  to  a  peremptory  instruc- 
tion, which  was  by  the  court  refused,  and 
they  excepted  to  the  Instructions  given  by 
the  court  solely  on  the  ground  that  there 
was  no  issue  to  submit  to  the  Jury.    The  only 
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question,  therefore,  presented  on  this  appeal 
Is  whether  or  not  there  Is  sufficient  evidence 
to  support  the  verdict  In  appellee's  favor; 
In  other  words,  whether  there  was  sufficient 
evidence  to  show  a  delivfery  of  the  ties  to  ap- 
pellants so  as  to  pass  the  title  to  them,  for 
there  Is  no  other  Issue  In  the  case.  There 
was  no  actual,  manual  delivery,  but  it  Is  con- 
tended that  the  constructive  delivery  was 
complete. 

In  the  case  of  Lynch  v.  Daggett,  62  Ark. 
592,  37  S.  W.  227,  this  court  (quoting  the 
syllabus)  held: 

"A  sale  of  specific  personal  property  may  be 
final  and  complete,  where  sach  is  the  Intent  of 
the  parties,  although  something  remains  to  be 
done  subsequently  by  the  seller  as  part  of  the 
consideration  of  the  contract,  as  to  deliver  the 
property  at  a  place  named." 

In  Gulon  Mercantile  Ck>.  v.  Campbell,  01 
Ark.  240,  121  8.  W.  164,  we  said: 

"The  title  to  personal  property  will  pass  and 
the  sale  be  complete  if  it  is  tlie  intention  of  the 
parties  to  transfer  the  title  on  the  one  part  and 
to  accept  same  on  the  other,  and  in  pursuance 
thereof  a  delivery  is  made,  even  though  some- 
thing remains  to  be  done,  as,  for  example,  the 
fixing  of  the  quantity  or  exact  value  of  the  prop- 
erty or  the  payment  of  the  purchase  money." 

It  has  been  uniformly  ruled  by  this  court 
that  delivery  is  a  question  of  intention  of 
the  parties,  as  manifested  by  overt  acts,  and 
that  a  sale  of  chattels  will  be  treated  as  com- 
plete where  any  act  has  been  done  which 
was  intended  by  the  parties  as  a  delivery. 
Shaul  V.  Harrington,  54  Ark.  305,  15  S.  W. 
835;  Elgin  V.  Barker,  106  Ark.  482,  153  S. 
W.  598. 

In  the  case  of  Deutsch  v.  Dunham,  72  Ark. 
141,  78  S.  W.  767,  105  Am.  St.  Rep.  21,  there 
was  a  written  contract  for  the  sale  of  lum- 
ber to  be  manufactured,  and  the  contract 
contained  a  stipulation  that  it  was  to  be  de- 
livered at  a  certain  place  and  inspected.  The 
court  held  that,  there  bdng  no  delivery,  the 
sale  was  not  complete  so  as  to  justify  the 
purchaser  under  the  contract  to  maintain 
replevin  for  possession  of  the  lumber.  In  the 
opinion  it  was  said: 

"The  contract  being  executory,  it  is  clear  that 
appellant  could  not  be  compelled  to  accept  the 
lumber  until  he  had  an  opportunity  to  inspect  it 
in  order  to  ascertain  whether  it  was  such  as  ap- 
pellees stipulated  to  saw.  *  *  •  It  is  equal- 
ly clear  that  the  inspection  was  necessary  in 
this  case  to  ascertain  the  grades  of  the  lumber, 
in  order  to  determine  the  amount  to  be  paid  ac- 
cording to  the  stipulated  prices.  Both  parties 
were  interested  in,  and  protected  by,  the  stipula- 
tion that  an  inspection  should  be  made.  Hence 
it  was  required,  and,  on  account  of  the  purposes 
for  which  it  was  evidently  to  be  made,  became  a 
condition  to  be  performed  before  the  title  to  the 
lumber  vested  in  appellant,  and  a  complete  sale 
to  him  was  made.  •  •  •  There  was  no  de- 
livery of  the  lumber  to  appellant,  actual  or  con- 
structive. The  transfer  of  the  title  to  the  prop- 
erty depended  upon  the  intention  of  the  parties." 

And  again,  in  the  case  of  Summit  Lumber 
Co.  V.  Sheppard,  102  Ark.  88,  143  S.  W.  100, 
we  held  (quoting  from  the  syllabus)  that: 

"Where  a  contract  of  sale  leaves  something  to 
be  done  as  between  the  vendor  and  vendee,  as  to 


ascertain  the  amount,  quantity,  or  price,  before 
the  title  shall  pass,  the  sale  wonld  not  be  com- 
plete ;  but,  if  the  title  actually  passed,  the  sale 
is  bindingj  though  something  remains  to  be  done 
to  determine  the  total  quantity  of  the  fzopettf 
sold  or  the  total  price  thereof." 

There  was  an  issue  of  fact  in  this  case  to 
be  submitted  to  the  Jury  for  the  determina- 
tion of  the  question  whether  the  title  to' the 
railroad  ties  passed  to  appellants  under  their 
executory  contract  of  purchase  entered  into 
with  Coleman,  and  there  was  sufficient  evi- 
dence to  sustain  the  verdict  of  the  Jury  In 
favor  of  appellee  on  that  Issue.  The  contract 
is  to  some  extent  ambiguous,  in  that  It  does 
not  show  clearly  who  is  to  make  the  Inspec- 
tion. It  does  provide,  however,  that  a  part 
of  the  purchase  price  was  to  be  reserved  un- 
til the  ties  should  be  Inspected  and  loaded 
on  the  car,  and  the  oral  testimony  adduced 
by  appellants  themselves  shows  that  the  in- 
spection was  to  be  made  by  the  railroad  In- 
spector, and  that  the  ties  were  to  be  paid  for 
according  to  his  inspection. 

The  clause  of  the  contract  stipulating  that 
appellants  were  not  to  accept  less  than  "even 
car  loads  of  the  ties  at  any  station  on  final 
settlement"  shows  that  there  was  to  be  no 
final  acceptance  until  the  ties  were  loaded  on 
the  cars.  At  any  rate,  appellants  treated  the 
contract  as  ambiguous,  and  offered  oral  tes- 
timony which  was  accepted,  and  which,  to- 
gether with  the  written  contract,  shows  that 
there  was  to  be  no  completed  sale  until  final 
acceptance,  when  the  ties  passed  the  Inspec- 
tion of  the  railroad  Inspector  and  were  load- 
ed on  the  cars.  This  brings  the  case  squarely 
within  the  decision  of  this  court  in  Deutsch 
T.  Dunham,  supra.  One  of  the  appellants 
testified.  It  Is  true,  that  he  accepted  the  ties 
before  they  were  loaded,  and  paid  for  them 
and  marked  them,  but  upon  the  whole  there 
was  sufficient  evidence  to  go  to  the  jury  for 
determination  of  the  question  whether  there 
was  such  an  acceptance  as  would  pass  the 
title  under  the  contract  That  issue  was 
settled  by  the  Jury  upon  legally  sufficient  evi- 
dence, and  the  judgment  is  therefore  af- 
firmed. 


FT.   SMITH  LIGHT  &  TRACTION  CO.  v. 

McDONOUGH.     (No,  42.) 
(Supreme  Court  of  Arkansas.    June  14,  1915.) 

1.  Bbidqes  €=>12—Estabijshk£nt— Assess- 
ments —  Stbeet  Railboad  Tracks  —  "Real 
Estate." 

In  the  absence  of  legislation  to  the  con- 
trary, the  tracks  of  a  street  railroad  are  not 
"real  estate,"  so  as  to  be  subject  to  a  local  im- 
provement tax  for  construction  of  a  bridge. 

[Ed.  Note. — For  other  cases,  see  Bridges,  C!ent 
Dig.  i  24;   Dee.  Dig.  <8=»12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Real  Property.] 

2.  Bbidoes  i8=>12  —  Locai.  Absebbicents  — 
Stbeet  Railroads — Statutes. 

The  provision  of  Laws  1907,  p.  402,  amend- 
ing the  improvement  district  lavrs,  that  if  a  rail- 
road company,  operating  a  line  of  railway  in 
the  state,  occupies  a  street  with  tracks,  said 
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tracka  and  right  of  way  shall  be  subject  to  as- 
sessment, does  not  apply  to  street  railroads; 
they  having  no  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dif.  I  21;  Dec.  Dig.  <r=>12.] 

3.  BbIDGES     €=3l2  —  LOCAI.     ASSXBSMSNT  — 

Street  Railroads— Statutes. 

The  provision  of  the  special  act  of  1000 
(Laws  1009,  p.  S25),  creating  an  improvement 
district  for  conatraction  of  a  bridge  across  the 
Arhansas,  that  all  railroads,  tramways,  road- 
beds, and  appurtenances  shall  be  assessed  for 
the  improvement,  does  not  apply  to  street  rail- 
road tracks. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  S  24;  Dec.  Dig.  <e=»12J 

4.  Bbidoes  «=>12  —  AssBBsmnrs  ~  Stbxkt 
Bailboass— Imtsbuiibah  Lines. 

The  tracks  of  a  company  in  a  city  operated 
as  a  street  railroad  are  not  assessable  as  real 
estate  for  construction  of  a  bridge;  it  having 
no  right  of  way  In  the  streets,  even  if  an  in- 
terurban  line,  operated  by  it,  be  subject  thereto. 
[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  {  24;  Dec.  Dig.  <8=»12.1 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County;  Daniel  Hon,  Jndge. 

Proceedings  between  the  Ft  Smith  Light  & 
Traction  Company  and  J.  B.  McDonough. 
From  an  adverse  judgment,  said  company 
appeals.  Beversed  and  remanded,  with  dl- 
rectlona 

HiU,  Brizzolara  &  Fltztangh,  of  Ft  Smith, 
for  appellant  Jas.  B.  McDonough,  of  Ft 
Smith,  for  appellee. 

McCULLOCH,  O.  J.  The  question  involved 
In^IjB  case  Is  whether  or  not  the  rails  and 
ties  composing  the  tracks  of  appellant,  Ft 
Smith  Idght  &  Traction  Company,  laid  along 
the  streets  of  the  city  of  Ft  Smith,  are  as- 
sessable for  local  improvement  under  the  spe- 
cial act  of  the  General  Assembly  of  1900 
(Acts  1909,  p.  325),  creating  an  Improvement 
district  for  the  purpose  of  constructing  a 
bridge  across  the  Arkansas  river.  The  dis- 
trict includes  the  Ft.  Smith  district  of  Sebas- 
tian county  and  nearly  all  of  Crawford  coun- 
ty, and  includes  the  whole  of  the  cities  of 
Ft  Smith  and  Van  Buren.  Appellant  op- 
erates a  street  railway  In  each  of  those 
cities,  and  also  operates  an  Interurban  line 
wblcli  connects  the  two  systems.  The  com- 
pany was  first  organized  under  the  statutes 
of  ibis  state  which  authorize  the  organiza- 
tion of  business  corporations,  and  was  subse- 
quently granted  a  charter  under  the  act  of 
1901  (Arts  1001,  p.  155),  authorizing  the  or- 
ganization of  companies  for  the  operation  of 
Interurban  lines  of  railway.  The  statute  cre- 
ating the  Improvement  district  provides  for 
the  assessment  of  real  property  in  the  dis- 
trict, and  a  clause  thereof  provides  that: 

"All  railroads,  tramroads,  right  of  way,  road- 
beds and  appurtenances  in  said  district  shall  be 
assessed  according  to  betterments  and  increase 
in  value  in  like  manner  as  is  herein  prescribed 
for  real  estate,  except  that  said  assessment  shall 
be  made  per  mile." 


The  appellant  pays  taxes  on  its  tnufts  out- 
side of  the  two  cities,  which  are  connected 
thereby,  but  disputes  the  aathortty  of  the 
Improvement  district  to  tax  the  tracks  Inside 
of  the  city  of  Ft.  Smith,  which  is  maintained 
over  and  along  the  public  streets.  The  circuit 
court  decided  that  the  tracks  along  the  pub- 
lic streets  of  Ft  Smith  were  subject  to  the 
Improvement  tax,  and  an  appeal  has  been 
prosecuted  to  this  court 

[1]  It  must  readily  be  conceded,  and  it  is 
conceded  by  appellee,  that  taxation  for  local 
Improvements  must  be  confined  to  real  estate 
to  be  benefited  by  the  proposed  Improvement 
Personal  property  Is  not  subject  to  taxation 
for  that  purpose,  nor  was  it  attempted  in  the 
enactment  of  the  statute  under  consideration 
to  tax  personalty.  The  statute  expressly  pro- 
vides that  real  estate  only  shall  be  assessed, 
but  in  effect  declares  that  railroads,  tram- 
roads,  etc.,  shall  be  deemed  to  be  real  estate 
within  the  meaning  of  the  statute.  It  ts 
doubtless  within  the  power  of  the  Legislature 
to  classify  property  of  doubtful  character  as 
real  estate,  for  the  purpose  of  making  it  sub- 
ject to  assessment  for  local  improvements. 
The  statutes  of  this  state  provide  that  the 
tracks  and  right  of  way  of  railroads  shall  be 
real  estate  for  the  purpose  of  taxation  (Klr- 
by's  Digest  88  6940-6944),  and  we  have  held 
that  that  classification  makes  property  of 
that  kind  subject  to  special  taxation  for  local 
Improvement  St  Louis  Southwestern  Rail- 
way Co.  V.  Board  of  Directors,  81  Ark.  562, 
99  S.  W.  843.  We  have  decided,  however,  Jn 
another  case,  that  the  tracks  of  a  street  rail- 
way company  laid  along  the  streets  of  a  city 
do  not  constitute  real  estate  and  are  not  sub- 
ject to  special  taxation.  Lenon  v.  Brodle,  81 
Ark.  208,  98  S.  W.  979.  In  reaching  that 
conclusion,  we  followed  a  line  of  Massachu- 
setts cases  holding  that  the  franchise  of  a 
street  railway  company  to  operate  along  the 
public  streets  of  a  city  or  town  constituted 
"no  easement  or  freehold  Interest  in  the  soil, 
or  exclusive  control  of  the  highway  in  which 
a  location  is  granted  to  lay  tracks  and  op- 
erate the  road."  Lorain  Steel  Co.  v.  Norfolk 
&  Bristol  Street  Ry.  Co.,  187  Mass.  500,  73 
N.  E.  646;  New  England  Tel.  &  Tel.  Co.  v. 
Boston  Terminal  Co.,  182  Mass.  397,  65  N.  B. 
835.  The  further  reasoning  of  the  cases  is 
that  "the  right  conferred  Is  to  use  the  way 
within  its  location  in  common  with  others, 
and  not  exclusively  for  its  own  benefit,"  and 
that  on  that  account  there  Is  no  Interest  in 
the  soil  which  would  constitute  real  estate, 
within  the  meaning  of  the  taxation  statute. 
It  is  admitted  that  there  is  a  conflict  In  the 
authorities  on  that  point,  but  this  court  has 
taken  a  position  on  the  question,  and  there 
is  no  reason  to  change  It 

[2]  The  General  Assembly  of  1907  amended 
the  Improveipent  district  laws  by  inserting 
the  following  provldon  with  reference  to  the 
assessment  of  real  estate: 

"And  If  any  railroad  company  owning  or  op- 
erating a  line  of  railway  in  this  state  shall  oc- 
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capy  any  street  wltliin  aald  district  by  having 
lain  therein  its  railway  tracks,  and  by  using 
said  street  as  a  right  of  way,  then  said  railway 
traclcs  and  right  of  way  shall  be  subject  to  as- 
sessment by  said  board  in  the  same  manner  as 
each  lot,  block,  or  other  subdivision  of  land  pro- 
vided for  in  this  act;  and  the  words  'blocks,  lota, 
or  parcels  of  land,'  whenever  used  in  this  act, 
shall  include  said  railway  track  and  right 
of  way." 

That  statute,  however,  is  not  broad  enough 
In  its  terms  to  Include  the  tracks  of  street 
railways,  for  it  Is  obvious  from  the  words 
employed  that  the  lawmakers  had  in  mind 
only  companies  owning  and  operating  steam 
railways.  The  distinction  between  the  two 
kinds  of  railways  is  so  well  known  that  the 
language  used  leaves  no  doubt  as  to  which 
was  Intended.  A  street  railway,  according  to 
our  holding  in  Lenon  v.  Brodle,  supra,  has  no 
right  of  way  along  the  streets  in  the  sense  In 
which  that  term  is  generally  understood,  but 
is  merely  given  a  franchise  to  use  the  street 
in  common  with  other  travelers.  The  term 
"right  of  way"  is  understood  to  mean  the 
exclusive  right  of  way,  such  as  used  by  com- 
panies operating  steam  railway  lines.  This 
court  decided  in  Reichert  v.  Railway,  51  Ark. 
491,  11  S.  W.  696,  5  L.  R.  A.  183,  that  a  city 
cannot  grant  to  a  railway  company  a  right 
of  way  over  one  of  its  streets,  for  the  rea- 
son that  the  fee  belongs  to  the  owners  of 
the  adjacent  lots,  subject  to  the  easement 
of  the  public  In  the  street,  which  easement 
does  not  include  the  use  of  the  streets  for 
constructing  and  operating  steam  railroads. 
But,  for  the  enactment  of  the  act  of  1907  re- 
ferred to  above,  there  would  have  been  no 
authority,  under  the  doctrine  of  the  Reichert 
Case,  supra,  to  assess  the  right  of  way  of  a 
steam  railway  along  public  streets  for  local 
assessments,  and  we  are  not  called  on  now 
to  decide  whether  even  that  kind  of  railroad 
track  is  subject  to  local  taxation. 

[3]  We  are  clearly  of  the  opinion,  how- 
ever, that  there  has  been  no  change  in  the 
law  since  the  decision  in  Lenon  v.  Brodle, 
supra,  making  the  tracl^  of  a  street  rail- 
way subject  to  such  taxation.  Nor  do  we 
think  that  the  special  statute  now  under  con- 
sideration has  any  such  application,  for  its 
purpose  was,  we  think,  to  follow  the  lines  of 
the  general  statutes  for  the  purposes  of  taxa- 
tion and  make  only  the  tracks  of  steam  rail- 
roads subject  to  special  tax.  There  is  noth- 
ing in  the  language  to  Justify  the  belief  that 
the  Legislature  intended  anything  else. 

[4]  The  principal  argument  of  appellee.  In 
support  of  the  Judgment  of  the  trial  court, 
is  that  appellant  is  not  a  street  railway 
company,  within  the  ordinary  meaning  of 
the  term,  but  that  its  organization  and  meth- 
od of  operation  constitutes  it  an  interurban 
line,  which  must  be  tre'ated  under  the  stat- 
utes of  this  state  as  being  in  the  same  class 
with  steam  railroads.  It  must  be  remember- 
ed, however,  that  appellant's  property  in  the 
city  of  Ft  Smith  is  operated  as  a  street  rail- 
way, regardless  of  its  operation  of  an  inter- 
nrban  line.    It  Is  the  character  of  the  occu- 


pancy of  the  property  wUdi  marks  the  dis- 
tinction between  real  estate  and  personal 
property,  and;  according  to  our  decision  in 
Lenon  v.  Brodle^  the  use  of  the  streets  as  a 
public  highway,  for  the  purpose  of  operating 
a  street  railroad,  necessarily  characterizes  it 
as  being  personal  pn«»erty  and  not  real  es- 
tate. The  act  of  1901  expressly  provides  that 
interurban  lines  shall  not  be  authorized  to 
condemn  a  right  of  way  along  the  public 
streets  or  highways  (Kirby's  Digest,  i  884), 
and  therefore  no  basis  for  the  assessment 
of  that  class  of  property  as  real  estate  can 
be  found  in  that  statute.  But,  when  all  this 
is  considered,  the  answer  to  the  whole  argn- 
ment  is  that,  if  even  interurban  lines  of  rail- 
road fall  within  the  classification  found  hi 
this  statute  as  "railroads,  tramroads,  right 
of  way,  roadbeds,"  etc.,  still  that  part  of  the 
tracks  In  the  city,  occupying  the  public 
streets,  not  as  an  exclusive  right  of  way,  but 
merely  as  other  travelers  under  the  franchise 
granted  to  the  company,  does  not  fall  with- 
in that  classification,  for  the  very  nature  of 
the  right  enjoyed  under  the  franchise  does 
not  Justify  classifying  It  as  real  estate.  The 
fact  that  lines  are  occupied  out  of  the  city 
as  an  interurban  railway  does  not  change 
the  character  of  the  operation  nor  the  clas- 
sification of  the  rights  within  the  dty,  for,  as 
before  stated,  It  Is  the  kind  of  an  interest 
enjoyed  under  the  franchise  which  distin- 
guishes It  In  the  classification  as  to  the  kind 
of  property  It  is. 

We  quote  with  approval  the  following  ap- 
propriate and  accurate  statement  of  the  law 
on  that  subject  as  follows:  « 

"But,  in  the  light  of  the  development  in  re- 
cent years  of  the  equipment,  operation,  and  use 
of  street  railroads,  it  is  not  now  considered 
essential  that  a  railroad  company  should  ex- 
pressly adhere  to  all  of  these  characteristics  in 
order  to  constitute  a  street  railroad;  but,  if  its 
primary  purpose  is  to  operate  upon  streets  for 
the  transportation  of  passengers  to  and  from 
points  in  a  city  or  town  or  its  suburbs,  it  is  none 
the  less  a  street  railroad  because  of  the  faet 
that  it  also  operates  beyond  the  city  limits,  or 
between  contiguous  towns  or  cities  as  an  inter- 
urban railroad,  or  for  a  part  of  its  road  upon 
property  other  than  streets  or .  highways,  or 
even  that  it  transports  freight  as  a  part  of  its 
business."    36  Cyc.  1345. 

There  are  authorities  cited  on  appellant's 
brief  wbldi  announce  the  same  Idea  with 
clearness. 

We  agree  entirely  with  the  statement  of 
appellee  In  his  brief  that  the  tracks  of  the 
railroad  company  cannot  be  characterized  as 
a  street  railway  merely  because  It  succeeded 
to  the  rights  of  such  company  or  was  first 
organized  as  such  a  company,  but  the  nature 
of  the  property  Is  to  be  determined  by  its 
use  and  the  character  of  the  Interest  which 
the  law  permits  the  owner  to  acquire.  If  it 
Is  In  fact  such  an  ownership  as  constitutes 
an  Interest  In  the  soil,  or  if  It  Is  of  such 
doubtful  character  as  that  the  Legislature 
can  classify  it  as  real  estate,  then  it  is  sub- 
ject to  taxation.  If,  however,  there  is  no 
such  Interest,  and  the  Legislature  has  not  at 
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tempted  to  ao  classUy  It,  It  la  not  subject  to 
local  assessments,  for,  as  we  have  already 
said,  It  is  only  real  estate,  or  property  which 
can  be  put  into  that  class,  that  ia  subject  to 
such  taxation. 

We  are  ct  the  opinion,  therefore,  that,  un- 
der the  special  statute  creating  the  Improve- 
ment district  in  auestlon,  the  tracks  of  street 
railways  laid  along  the  public  streets  in  a 
city  are  not  subject  to  taxation  for  the  con- 
struction or  maintenance  of  a  local  improve- 
ment 

The  circuit  court  erred,  and  the  Judgment 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  Judgment  In  appellant's 
favot  in  accordance  with  this  opinion. 

KIRBT.  J.,  dissents. 


B0WB3N  V.  LOVEWELL.     (No.  17.) 
(Supreme  Court  of  Arkansas.    May  81,  1916.) 

1.  LiiMirATioN  OF  Actions  «=9l05  *-  Cou- 

XENCEMENT    OF    PKBIOD— DBTERlflNATTON    0» 

Election  Contest  —  Emoluments  or  Oe- 

FICE. 

The  right  of  the  successful  contestant,  in  an 
election  contest,  to  recover  from  the  incumbent 
the  emoluments  of  the  office,  was  not  barred  by 
the  statute  of  limitationsi  though  It  bad  been 
more  than  three  years  since  termination  of  the 
term  of  office,  where  it  was  less  than  three  years 
since  the  final  determination  of  the  contest. 

[Ed.  Note. — For  other  cases,  see  L,imltati<m  of 
Actions,  Cent.  Dig.  ff  614,  615;  Defe  Dig.  «=» 
105.] 

2.  EI.XCTIONS  (&=3303— Officxbs  «=383— Eudo- 
TiON  Contest  —  Scope  or  Relief  — Becov- 
ERT  o»  Office. 

The  county  court,  though  having  jnrlsdlc- 
tion  of  a  contest  ot  the  office  of  sheriff  and  cir- 
cuit clerk,  cannot  render  any  judgment  other 
than  one  declaring  the  contestant  either  elected 
or  not  elected ;  the  remedy  of  the  successful  con- 
testant, if  the  contestee  has  obtained  possession 
of  the  office  pending  the  contest,  being  to  bring 
a  separate  action  to  recover  the  possession  and 
emoluments  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  315;  Dec.  Dig.  «=»303;  Officers, 
Cent.  Dig.  f§  115-123;   Dec.  Dig.  <S=»83.] 

3.  Elections  ®=>305  —  Election  Contest  — 
Supersedeas  Bond— Liabilitt. 

A  bond  given  by  the  defeated  contestee  to 
supersede  the  judgment  pending  his  appeal,  be- 
ing ineffective,  since  the  judgment  was  self-exe- 
cutins  and  could  not  be  superseded,  created  no 
liability. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  IMg.  f»  317-382;  Dec.  Dig.  «=»305;  Ap- 
peal and  Errw,  Cent  Dig.  i  142.] 

4.  Injunction  «=»285  — Bond— Liabilttt  — 
InterfbbeKce   wixh  Inoumbbnot  ov  Or- 

FICE. 

Where  it  was  finally  adjudged  that  an  In- 
janction  against  interference  with  the  complain- 
ants' fncmnbenoy  of  certain  offices  was  rightfully 
issued,  there  was  no  liability  on  the  ii^unc- 
tion  bond,  which  was  conditioned  that  the  ob- 
lipTor  would  pay  all  damages  if  it  was  finally  de- 
cided that  the  Injunction  was  Improperly  grant- 
ed, regardless  of  the  final  decision  in  a  pending 
election  contest  between  the  parties. 

[E^.  Note.— For  other .  cases,  see  Injunction, 
Cent.   Dig.  Sf  529-637;    Dec.  Dig.  «=>235.I 


6.  BoHds  «b>86— lasuAHCS  o*  GoioasBioif  vo 
Officer  —  Bond  Required  as  Condition  — 
Enforcement  as  Common -Law  Oblioa- 
tion. 

Where  both  the  contestants  and  contestees, 
in  a  contest  for  tlie  office  of  sheriff  and  circuit 
clerk  applied  to  the  Governor  for  commissions, 
the  contestees  claiming  that  they  were  entitled 
because  returned  as  elected,  and  because  a  judg- 
ment of'  the  county  court  for  the  contestants  bad 
been  superseded,  and  wh»e  the  Governor  decid- 
ed, over  protests  pf  contestants,  to  issue  commis- 
sions to  the  contestoes,  hut  required  them  to 
execute  and  file  with  him  a  bond  conditioned  that 
they  would  pay  to  the  contestants  fees  and  emol- 
uments of  the. respective  offices,  if  it  should  be 
finally  determined  in  the  pending  appeal  that 
they  were  legally  elected,  such  hond,  being  sup- 
ported by  a  good  consideration  and  not  objec- 
tionable as  having  been  extorted  by  the  Govern- 
or, or  as  being  against  public  Piplicy,  or  for  fail- 
ure to  designate  the  beneficiary,  was  enforceable 
by  the  contestants  as  a  common-law.  obligation. 
[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  SI  40,  40^;  Deq.  Dig.  «s>35.] 
6k  Bonds  «b>1— Common-LiAW  Boni>— Vaud- 

ITT. 

Where  the  form  in  which  •  bond  is  given 
is  not  prohibited  by  law  or  contrary-  to  public 
policy,  but  is  founded  on  a  sufficient  considera- 
tion intended  to  subserve  a  lawful  purpose,  and 
entered  into  by  competent  parties,  it  is  a  valid 
contract  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  i  1;    Dec  Dig.  <8=»1.] 

7.  Bonds  «=946— Validitt— Pubuo  Poliot. 

The  rule  that,  wliere  a  transaction  is  con- 
trary to  public  policy,  it  is  void,  and  no  rights 
can  be  claimed  under  it,  does  not  preclude  a 
contestant  in  an  election  contest  from  recovering 
on  a  bond  required,  for  his  protection,  by  the 
Governor  as  a  condition  to  issuing,  over  objec- 
tion, a  commission  to  the  contestee. 

[Ed.  Note. — For  Other  cases,  see  Bonds,  Cent 
Dig.  II  85-41 ;    Dec.  Dig.  <S»45.] 

8.  Officers  ®=>38— Issuance  or  Commission 
—Bond  Required  as  Condition— Liabilitt 
OF  Sureties- Revocation  of  Commission. 

Where  a  claimant  to  an  office  obtained  a 
commission  from  the  Governor  by  complying 
with  a  requirement  of  the  Governor  that  he 
give  a  bond  for  the  protection  of  his  adversary 
in  respect  to  the  emoluments  of  the  office,  the 
fact  that  the  Governor  subsequently  revoked  the 
commission  did  not  relieve  his  sureties  from  lia- 
bility on  the  bond  for  emoluments  of  the  office 
after  such  revocation,  though  his  adversary  did 
not  seek  to  oust  him  from  possession  of  the  of- 
fice during  pendency  of  a  contest 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  SI  60,  110;    Dec.  Dig.  «=»38.] 

Appeal  from  Mississippi  Cliancery  Court; 
Chas.  'D.  Frierson,  Chancellor. 

Action  by  John  A.  Lovewell  against  Sam 
Bowen.  From  decree  for  piaintitf,  defendant 
appeals.  Affirmed  in  part,  and  reversed  In 
part,  and  dismissed. 

A.  B.  Shafer,  of  Memphis,  Tenn.,  for  ap- 
pellant Coleman  &  Lewis,  of  Little  Bock, 
for  appellee. 

HcCULIiOCH,  O.  X  Appellant,  Bowen, 
and  appellee,  Lovewell,  were  opposing  candi- 
dates for  the  ofllce  of  sheriff  of  Mississippi 
county  at  the  general  election  held  in  Sep- 
teml)er,  1900.  Bowen  was  elected,  according 
to  the  face  of  the  returns,  and  Lovewell  In- 
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stitnted  a  oootest,  which  continued  In  the 
courts  until  after  the  expiration  of  the  term 
of  office.  The  county  court  decided  the  con- 
tent in  favor  of  tovewell,  but  the  circuit 
court  on  api)eal  decided  in  favor  of  Bowen. 
This  court  reversed  the  Judgment  and  re- 
manded the  case  for  a  new  trial,  and  the  last 
Judgment  was  in  favor  of  Lovewell,  finally 
adjudicating  his  title  to  the  olBce. 

This  is  an  action  instituted  by  Lovewell 
to  recover  the  emoluments  and  fees  of  the 
office,  being  Instituted,  as  before  stated,  aft- 
er the  expiration  of  the  term.  The  contest 
was  decided  In  the  county  court  on  October 
24,  1900,  and  Bowen  immediately  appealed 
and  executed  a  bond  in  statutory  form  to 
supersede  the  Judgment;  the  bond  providing 
that: 

"The  said  Sam  Bowen  will  pay  all  the  costs 
and  damages  that  may  be  adjudged  against  him 
on  appeal  granted  in  the  cause;  or  in  the  event 
of  his  failure  to  prosecute  said  appeal  to  final 
judgment  in  the  circuit  court,  or  it  said  appeal 
for  any  cause  be  dismissed  against  bim,  the  said 
sureties  shall  pay  all  costs  and  damages  and 
perform  the  judgment  of  the  court  appealed 
from,  also  that  said  appeal  shall  be  prosecuted 
without  delay,  and  that  be  will  satisfy  and  per- 
form the  judgment  of  the  circuit  court  of  Mis- 
sissippi county,  which  may  be  rendered  in  this 
cause." 

There  was  a  like  contest  between  the  <^ 
posing  candidates  for  circuit  clerk.  Driver 
and  Rhodes,  and  the  result  was  the  same  in 
each  case.  Another  suit  is  pending  here  on 
appeal,  instituted  by  Rhodes  against  Driver, 
and  the  facts  are  the  same,  except  as  to  the 
amount  of  the  Judgment.  The  decision  of 
this  case  will  therefore  control  the  case  of 
Rhodes  T.  Driver. 

Bowen  and  Driver  applied  to  the  Governor 
for  commissions  for  the  respective  offices  of 
sherifT  and  clerk,  claiming  that  they  were 
entitled  to  the  commissions  by  reason  of  the 
fact  that  they  had  been  returned  as  elected, 
and  that  the  Judgment  .of  the  county  court  In 
favor  of  their  resi)ective  contestants  had 
been  superseded.  Lovewell  and  Rhodes  ap- 
peared before  the  Governor  and  resisted  the 
efforts  of  their  adversaries  to  claim  the  com- 
missions, and  asserted  the  right  to  the  com- 
missions under  the  Judgment  of  the  county 
court  pursuant  to  the  statute,  which  declares 
that  If  the  court  in  such  a  contest  "shall  be 
of  the  opinion  that  the  person  proclaimed 
elected  Is  not  duly  elected,  and  the  person 
contesting  is  elected,  an  order  shall  be  en- 
tered to  that  eCTect,  and  a  copy  thereof  shall 
forthwith  be  transmitted  to  the  Governor, 
who  shall  commission  the  person  declared 
.duly  elected  by  such  order."  Kirby's  Digest. 
12862. 

The  Governor  decided,  over  the  protests 
of  Lovewell  and  Rhodes,  to  Issue  conunis- 
slons  to  their  adversaries,  Bowen  and  Driv- 
er, bat  required  the  latter  to  execute  and 
file  with  him  a  bond  In  the  following  form, 
signed  by  numerous  parties  as  sureties: 

"Whereas,  at  the  general  election  held  in  Mis- 
siuippi  county,  Arkansas,  on  the  3d  day  of  Sep- 
tember, 190(^  the  election  returns  showed  that 


Chos.  S.  Driver  was  elected  clerk  of  tb«  ebenit 
court,  and  Sam  Bowen  was  elected  sheriff  of 
said  county;  and,  whereas,  J.  W.  Rhodes  con- 
tested the  election  of  clerk,  and  J.  A.  Lovewell 
contested  the  election  of  sheriff,  and  on  the  24tli 
day  of  October,  lUOO,  the  county  court  of  Mia- 
sissippi  county  rendered  a  judgment  declaring 
the  said  contestants  were  duly  elected  to  said 
offices  respectively,  and  that  the  contestees  were 
not  elected ;  and,  whereas,  (he  contestees  have 
appealed  from  said  judgment  to  the  circuit 
court  of  said  county,  and  have  filed  a  bond  and 
superseded  said  judgment;  and,  whereas,  the 
contestees  are  both  asking  for  commission  from 
the  Governor:  Now,  therefore,  in  consideration 
of  the  issuing  of  commissions  to  them,  the  said 
Chas.  S.  Driver  and  Sam  Bowen,  aa  principals, 

and  ,  as  sureties,  undertake  and  agree  to 

pay  to  the  said  J.  W.  Rhodes  and  J.  A.  Love- 
well the  fees  and  emoluments  of  the  office  of 
circuit  clerk  and  sheriff  of  Mississippi  county, 
Arkansas,  respectively.  If  it  shall  be  finally  de- 
termined on  said  appeal  that  they  were  legally 
elected  to  said  offices  re8i>ectively.'' 

Bowen  and  Driver  took  the  oath  of  office, 
respectively,  under  the  commissions  Issued 
to  them,  and  continued  In  office  throughout 
the  full  statutory  term,  and  enjoyed  the 
emoluments  thereof.  On  July  18,  IflOl, 
which  was  shortly  after  this  court  had  re- 
versed the  Judgments  la  the  contest  cases, 
the  Governor  Issued  a  proclamation  revoking 
said  commissions  and  issuing  new  commis- 
sions to  Lovewell  and  Rhodes,  and  the  latter 
immediately  took  oath  of  office  and  under- 
took to  enter  upon  the  duties  of  their  respec- 
tive offices;  the  contest  proceedings  being 
then  pending  in  the  circuit  court  on  remand 
of  the  causes  from  this  court  Bowen  and 
Driver  then  instituted  an  action  in  the  chan- 
cery court  of  Mississippi  county  to  enjoin 
Lovewell  and  Rhodes  from  Interfering  with 
their  incumbency  of  the  offices,  and  the 
chancellor  issued  a  temporary  injunction,  as 
prayed  for  In  the  complaints,  upon  the  plain- 
tiffs giving  bond  with  security  conditioned 
that:- 

"Should  it  be  finally  decided  that  said  injunc- 
tion ought  not  to  have  been  granted  said  Sun 
Bowen,  and  his  sureties  herein  shall  pay  to  the 
said  J.  A.  Lovewell  the  damages  he  may  sustain 
by  reason  of  the  injunction  in  this  action." 

A  similar  bond  was  executed  in  the  suit  of 
Driver  against  Rhodea  On  the  hearing  of 
that  cause,  the  chancellor  rendered  a  decree 
in  favor  of  Bowen  and  Driver,  making  the 
injunction  perpetual,  and  on  appeal  to  this 
court  those  decrees  were  affirmed.  Rhodes 
V.  Driver,  69  Ark.  606,  65  S.  W.  106,  86  Am. 
St.  Rep.  215.  The  ground  of  the  decision  of 
this  court  was  that  Bowen  and  Driver  were 
dc  facto  officers,  and  that  a  court  of  equity 
should  exercise  its  extraordinary  powers  for 
the  purpose  of  protecting  de  facto  officers 
against  interference  with  their  posaessloa 
This  action  was  instituted  in  the  chancer; 
court,  and  an  accounting  was  asked,  and  a 
recovery  sought  against  the  sureties  on  each 
of  the  three  bonds.  There  was  a  reference 
to  a  master  and  a  finding  upon  confllctlDg 
evidence  as  to  the  amount  of  fees  collected 
by  appellant  Bowen,  and  on  final  hearing  of 
the  causa  the  chancellor  rendered  a  decree  la 
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tBTor  of  Lorawell  agaiaat  Bowen  for  the 
sum  of  98^70.76,  with  Interest  from  Septem- 
ber 15,  1913,  being  the  amount  of  fees  found 
to  have  been  collected,  and  also  rendered 
Judgment  for  the  full  amount  against  the 
sureties  on  the  supersedeas  bond  and  the 
bond  executed  to  the  QoTemor,  and  also  ren- 
dered a  judgment  for  the  sum  of  $3,986^ 
(Included  In  the  other  amount  Just  referred 
to)  against  the  sureties  on  the  Injunction 
bond.  We  do  not  understand  that  there  Is 
any  serious  conflict  here  as  to  the  correct- 
ness of  the  amounts  of  the  'emoluments 
which  appellee  Is  entitled  to  recover,  If  he  is 
entitled  to  recover  anything  at  alL  In  fact, 
the  record  Is  not  sufficiently  abstracted  on 
that  point  to  enable  us  to  discover  any  error, 
even  If  any  exists,  as  to  the  findings  of  the 
master  and  the  chancellor  concerning  the 
amount  da& 

[1,  2]  It  Is  contended  in  the  first  place  that 
appellee's  cause  of  action  is  barred  by  the 
statute  of  limitation  for  the  reason  that  It 
was  not  brought  within  the  statutory  period 
of  three  years  after  its  accrual    The  action 
was  instituted  more  than  three  years  after 
the  expiration  of  the  term  of  ofiicd,  which 
was  the  subject-matter  of  the  controversy, 
but  was  brought  within  three  years  from  the 
last  Judgment,  which  finally  disposed  of  the 
contest  and  declared  Lovewell  to  be  entitled 
to  the  office.    Contests  for  the  offices  of  clerk 
and  sherlS  are  required  to  be  instituted  in 
the  county  court,  but  that  court  has  no  i)OW- 
er  to  render  Judgment,  except  one  declaring 
the  contestant  either  elected  or  not  elected. 
Uhodes  V.  Driver,  supra ;  Williams  t.  Buchan- 
an, 86  AA.  259,  110  S.  W.  1024;    Buchanan 
T.  Parbam,  95  Ark.  81,  128  S.  W.  563.    The 
renaedy  of  a  successful  contestant,  if  the  con- 
testee  has  obtained  possession  of  the  office 
during   the   pendency   of  the  contest,   is  to 
bring  a  separate  action  to  recover  the  posses- 
sion and  emoluments  of  the  office.    That  is 
the  course  pursued  in  the  present  case,  ex- 
cept that  the  term  of  the  office  had  expired 
and  tlie  relief  sought  is  confined  to  a  recov- 
ery of  the  emoluments  which  were  received 
by   tbe  oontestee.     Counsel  for  appellant  in- 
sists that  a  right  of  action  for  recovery  of 
the    emoluments   was   mature   and   ran,   at 
least,  from  the  date  of  the  expiration  of  the 
term,  even  though  the  contest  was  still  pend- 
ing ;    but  we  are  of  the  opinion  that  that  con- 
tention cannot  be  sustained,  and  the  sepa- 
rate action  to  recover  the  emoluments  cannot 
be  prosecuted  until  the  title  to  the  office  is 
finally   adjudicated  in  the   contest  proceed- 
ings.     The  right  to  receive  the  emoluments 
of  tbe  office  depends  upon  an  adjudication  of 
tbe  title  which  is  made  in  the  contest  suit, 
and,  until  the  title  to  the  office  is  adjudicat- 
ed,   the  right  of  action  to  recover  emolu- 
ments  is  no*  mature.    That  is  the  effect  of 
the     decision    of    this    court    in    Baxter    v. 
Broofes,  29  Ark.  173,  where  It  is  said: 

"If  the  title  to  the  office  of  Governor  had  been 
determined  in  Brooks'  favor  by  a  competent 


tribunal,  he  might  have  sued  in  Qie  PnlaaU  cir- 
cuit court  for  bis  salary ;  but  the  right  to  this 
is  but  an  incident,  and  follows  the  right  to  the 
office  of  Governor  as  the  shadow  follows  the 
substance ;  and  before  the  Pulaski  circuit  court 
could,  in  this  case,  take  jurisdiction  of  the  in- 
cident, it  mast  determine  the  principal  questioa, 
to  wit,  the  right  to  the  office.'' 

The  chancellor  was  correct,  therefore,  in 
holding  that  the  cause  waa  not  barred  by 
the  statute  of  llmitationB. 

[S]  It  is  conceded  by  counsel  for  appellee 
that  there  can  be  no  recovery  on  the  super- 
sedeas bond  for  the  reason  that  the  judg- 
ment of  the  county  ooort  was  self-executing 
and  could  not  be  superseded  by  the  execu- 
tion of  the  bond.  We  are  of  the  opinion  that 
tliat  position  is  correct,  and  that,  as  the  bond 
accomplished  no  purpose,  there  was  no  lia- 
bility thereon.  There  was  no  right  under 
the  statute  to  supersede  the  Judgment  of  the 
county  court,  for  the  provision  already  quot- 
ed declares  the  effect  of  the  Judgment  and 
the  duty  of  the  Governor  with  respect  to  is- 
suing the  commission.  Whether  or  not  the 
circuit  court  has  Inherent  power  to  order  a 
stay  of  the  proceedings  need  not  be  decided 
in  this  case,  for  no  such  order  was  made  by 
the  circuit  court  It  is  to  be  remembered 
that  the  Judgment  of  the  county  court  was 
rendered  prior  to  the  Issuance  of  any  com- 
mission to  the  contestee,  Bowen,  and  the 
question  of  the  right  and  power  of  the  cir- 
cuit court  to  grant  a  supersedeas  preserving 
the  status  quo  of  the  parties  did  not  arise 
and  is  not  now  before  as  for  decision.  It 
waa  error,  therefore,  to  render  a  decree  hold- 
ing the  sureties  on  the  supersedeas  bond  lia- 
ble. 

[4]  Nor  do  we  think  that  there  is  any  lia- 
bility on  the  part  of  the  sureties  on  the  in- 
junction bond,  for  the  simple  reason  tliattbe 
condition  of  the  bond  was  that  tbe  obligor 
would  pay  all  damages  if  it  should  be  finally 
decided  that  the  injunction  was  improperly 
granted.  The  bond,  it  wlU  be  seen,  was  to 
pay,  not  In  the  event  that  it  was  finally  ad- 
judicated that  Bowen  was  entitled  to  the  of- 
fice, but  to  pay  damages  in  the  event  the  In- 
junction was  found  to  be  wrongful,  so  a  final 
adjudication  that  the  injunction  was  right- 
fully issued  ended  all  liability  of  the  Bure- 
ttes. 

[I]  Now,  as  to  the  bond  executed  by  Bowen 
and  Driver  and  the  sureties  in  response  to 
the  exaction  of  the  Governor.  That  bond  it, 
claimed  to  be  enforceable  as  a  common-law 
obligation;  and  it  is.  The  Governor  requir- 
ed Bowen  to  execute  it  as  a  protection  to 
appellee,  and,  as  the  latter  is  expressly  the 
beneficiary  of  the  obligation,  he  is  entitled  to 
sue  on  it  It  cannot  be  said  that  he  Is  not 
a  privy  to  the  obligation,  for  the  reason,  as 
before  stated,  that  he  is  by  its  express  termi 
the  beneficiary.  Thomas  Mfg.  Co.  v.  Prath 
er,  65  Ark.  27,  44  S.  W.  218 ;  Burton  v.  Lar 
kin,  66  Kan.  260,  13  Pac.  398,  69  Am.  Rep. 
541.  The  undertaking  was  not  without  eon< 
slderation  to  support  It,  nor  was  It  extorted 
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colore  offidl  by  the  Ooremor.  Bowen  was 
not  entitled  to  the  commission,  for,  accord- 
ing to  the  terms  of  the  statute,  the  commia- 
sloD  should  hare  been  issued  to  appellee. 
In  other  words,  Bowen  got  what  he  was  not 
entitled  to,  and  got  it  solely  by  virtue  of  the 
voluntary  execution  of  the  bond.  That  being 
true,  it  cannot  be  said  that  the  bond  was  ex- 
torted from  him  by  the  Governor.  U.  S.  v. 
Hodson,  10  Wall.  S95,  19  U  Ed.  937. 

[0]  The  following  is,  we  think,  the  correct 
rule  of  liability  with  respect  to  such  bonds: 

"If  the  form  in  which  the  bond  is  given  is  not 
prohibited  by  statute  or  the  law,  is  not  contrary 
to  public  i^licy,  but  is  founded  upon  a  sufficient 
consideration,  is  intended  to  subserve  lawful 
purpose,  and  is  entered  into  by  competent  par- 
ties, it  is  a  valid  contract  at  common  law."  6 
Cyc.  752. 

The  consideration  was  sufficient,  for  Bow- 
en obtained  the  desired  commission  to  the 
office  by  reason  of  the  execution  of  the 
bond;  and  the  purpose  was  not  unlawful, 
for  It  was  Intended  as  a  protection  of  the 
rightful  contestant— the  one  who  was  enti- 
tled to  the  commission.  The  transaction 
(that  Is  to  say,  the  execution  of  the  bond) 
was  not  contrary  to  public  policy,  so  far  as 
the  appellee  was  concerned,  for  he  was  not 
a  party  to  the  agreement  to  Issue  the  conv 
mission  to  appellant  in  consideration  of  the 
execution  of  the  bond.  On  the  contrary,  he 
protested  against  the  Issuance  of  the  com- 
mission. That  part  of  the  transaction  was 
unlawful,  but  appellee  was  not  a  participant 
in  the  wrong.  Trading  in  office  is  contrary 
to  public  policy,  and.  If  appellee  had  partici- 
pated in  the  agreement,  the  whole  transac- 
tion would  have  been  void,  but  such  Is  not 
the  case. 

[7]  There  Is  a  well-established  exception  to 
the  rule  that  a  transaction  contrary  to  pub- 
lic policy  is  void,  and  no  rights  can  be  claim- 
ed under  it,  and  the  exception  is  that  one 
who  is  not  in  pari  delicto,  much  less  one  who 
is  not  a  participant  In  the  wrong  at  all,  la 
not,  on  account  of  the  character  of  the  trans- 
action, barred  from  asserting  rights  under  It 
Hutchinson  v.  Park,  72  Ark.  509,  82  S.  W. 
843 ;  1  Page  on  Contracts,  |  242.  Appellee's 
attitude  with  respect  to  the  transaction 
whereby  Bowen  obtained  the  commission 
brings  him  clearly  within  the  exception  stat- 
ed. He  is  therefore  entitled  to  assert  rights 
under  the  bond,  notwithstanding  the  Illegal 
agreement  whereby  the  commission  was  is- 
sued to  Bowen,  contrary  to  the  terms  of  the 
statute. 

[I]  Again,  It  \b  claimed  that  the  sureties 
on  that  bond  are-  not  liable  for  the  emolu- 
ments of  the  office  after  the  Oovemor  re- 
voked Bowen's  commission  in  July,  1901,  and 
issued  a  commission  to  appellee.  That  con- 
tention is  unsound,  for  the  reason  that  the 
bond  was  an  undertaking  to  pay  to  appellee 
all  the  fees  and  emoluments  of  the  office,  if 
It  should  be  finally  determined  that  appellee 
was  legally  elected  to  said  office.    It  covered 


an  the  emoluments  of  the  olBee  enjoyed  by 
Bowen  while  he  was  the  Incumbent  He  got 
Into  the  office  de  facto  by  virtne  of  the  bond, 
and  the  chancery  court  protected  his  posses- 
sion because  of  the  pendency  of  the  contest 
Rhodes  y.  Driver,  supra.  Hie  fact  that  ap- 
pellee did  not,  during  the  pendency  of  the 
contest,  seek  any  legal  remedy  to  oust  Bow- 
en from  possession  of  the  office,  did  not  ab- 
solve the  obligors  from  the  undertaking  of 
the  bond.  Appellee  had  a  rlg^t  to  rely  oq 
the  protection  which  the  bond  afforded,  and 
the  obligors  cannot  be  heard  to  say  that  ap- 
pellee might,  notwithstanding  the  pendency 
of  the  contest,  have  sought  a  legal  remedy 
to  recover  possession  of  the  office  awarded 
to  him  by  the  judgment  of  the  county  court, 
and  to  which  the  Governor  commissioned 
Um  In  July,  1901. 

The  decree  is  therefore  affirmed  as  to  ap- 
pellants Bowen  and  the  sureties  on  the  bond 
required  by  the  Governor;  but  the  decree 
against  appellants  Morrow,  H.  EL  Bowen, 
Fisher,  Hall,  Brewer,  Johnson,  Wade,  Clear, 
Prewitt,  and  Segars  is  reversed,  and  the 
cause  dismissed. 

This  brder  applies  in  the  case  of  Bhodes  r. 
Driver,  the  bond  being  the  same. 


STATE  V.  BUNCH.     (No.  45.) 
(Supreme  Court  of  Arkansas.    June  14, 1915.) 

1.  Indictkent  ano  Infobkation  «s>21— 
SuFFiciKNOT— Statutes. 

Earby's  Dig.  i  1602,  provides  that  one 
bribing  any  state  officer,  or  person  holding  an^ 
place  of  profit  or  trust  under  any  law  of  the 
state,  to  change  his  vote  or  decision  in  any  mAt- 
ter  which  may  be  brought  before  him  in  bis  of- 
ficial capacity  or  place  of  trust,  shall  be  liabls 
to  fine  and  imprisonment  Section  222S,  «ubd. 
3,  provides  that  an  indictment  containing  a 
statement  of  the  acts  constituting  the  oSenae 
in  ordinary  language,  so  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
was  intended,  is  sufficient,  and  section  2243, 
subd.  2,  deciares  that  the  erroneous  designatioB 
in  the  caption  concerning  the  charactw  of  tlM 
offense  shall  not  affect  the  validity  of  an  in- 
dictment, if  in  the  body  thereof  the  facts  are 
stated  with  sufficient  certainty.  Held,  tiiat  an 
indictment  in  the  caption  of  which  the  offenaa 
was  named  as  that  of  attempting  to  bribe  a 
public  officer,  and  which  charged  the  offense 
of  attempting  to  bribe  a  certam  person  hold- 
ing a  place  of  profit  or  trust  under  the  lawa 
of  the  state,  was  sufficient,  as  accused  coold  not 
have  been  misled  by  the  misdeacription  of  the 
offense  in  the  caption. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  InformaUon,  Cent  Dig.  ii  92-«7;  Dec. 
Dig.  «=721.] 

2.  Bbibebt  4=9l— Ostbnsks  —  Statuts  — 
"PuBuo  Officsb"— "Pebson  Holwno 
Any  Place  of  Pbofit  ob  Tbust  Uhdeb 
Ant  Law  of  the  State." 

Under  Kirby's  Dig.  !  1602,  declaring  tha 
bribery  of  any  member  of  the  General  Asaemblr 
or  any  state  officer,  or  person  holding  any  place 
of  profit  or  trust  under  the  laws,  to  be  an  in- 
dictable offense,  and  that  the  person  acceptini 
the  bribe  shall  be  liable  to  indictment,  the  term 
"person  holding  any  place  of  profit  or  tnw 
tmder  any  law  of  the  state"  was  not  aynony 
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moos  wltb  th«  term  '^bll(>  offlee,"  and  fhe  l«t^ 
isUtiTe  intent  waa  not  Umited  merely  to  mem- 
bers of  the  General  Assembly  and  other  state 
officers,  but  made  it  an  offense  not  only  to 
bribe  a  public  official,  but  any  penon  holding 
any  place  of  praiit  or  trust  under  any  law  of 
the  state,  so  that  a  contractor  might  be  indicted 
for  bribing  an  engineer  of  a  certain  improve- 
ment district  to  influence  his  decision  in  pass- 
ing upon  the  qnality  of  cmvhed  rocJc  to  be 
used  in  the  construction  of  the  road. 

lEcL  Kote.— For  other  cases,  see  Bribery, 
Cent.  Dig.  IS  2,  3;    Dec  Dig.  €=>!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

8.  Officers    ®=»3— Doration    of    Ofticb— 

CONSTITUTIONAI.     AND      STATDTOST      PKOVI- 
BION8. 

A  public  office  must  be  created  by  the  Con- 
stitution or  statutes  of  the  state,  and  not  by 
an  order  of  the  Legislature. 

[Ed.  Kote.— For  other  cases,  see  Officers, 
Cent.  Dig.  |  3;   Dec.  Dig.  <8=>3.] 

4.  Bribi»t    Q=»1— OnxnaKB— Sfeoiai.    Pdb- 
uc  Duty. 

Under  Kirby's  Dig.  {  1602,  it  is  not  nec- 
essary that  the  attempt  to  bribe  a  person  hold- 
ing a  place  of  trust  or  profit  be  with  intent 
to  influence  him  in  the  discharge  of  some  spe- 
cific provision  of  the  law  or  order  of  the  Oen- 
eral  Assembly,  and  the  engineer  and  inspec- 
tor employed  by  a  road  improvement  district 
created  by  an  act  of  the  General  Assembly, 
with  authority  to  construct  an  improvement 
and  to  employ  engineers,  whose  duty  it  is  to  in- 
B(>ect  the  materials  used  by  the  contractor, 
might  be  bribed  with  respect  to  his  decision  as 
to  the  quality  of  materials  used  by  the  con- 
tractor. 

lEA.  Note.— For  other  eases,  see  Bribery, 
Cent  Dig.  H  2.  B;   Dec.  Dig.  «=»!.] 

Hart,  J.,  dissenting. 

Appeal  from  Circnlt  Goart,  Lincoln  Coun- 
ty;  Antonio  B.  Grace,  Judge. 

T.  H.  Bonch  was  Indicted  for  attempting 
to  bribe  a  pabUc  officer.  Demurrer  to  Indict- 
ment sustained,  and  tbe  State  appeals.  Re- 
versed, and  cause  remanded,  with  directions. 

Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  tbe  State. 
A.  J.  Johnson,  of  Star  City,  and  E.  W.  Brock- 
man,  of  Pine  Bluff,  for  appellee. 

McCtJLLOCH,  C.  J.  The  state  appeals 
from  a  Judgment  of  the  circuit  court  of  Lin- 
coln county  sustaining  a  demurrer  to  the 
following  indictment: 

"The  grand  jury  of  Lincoln  county,  In  the 
name  and  by  the  authority  of  the  state  of  Ar- 
kansas, accuse  T.  H.  Bunch  of  the  crime  of 
attempting  to  bribe  a  public  officer,  committed 
as  follows,  to  wit:  That  on  and  before  the  1st 
day  of  March,  1914,  and  for  three  months  there- 
after, one  H.  R.  Carter  was  holding  a  place 
of  profit  and  trust  under  the  laws  of  this  state, 
to  wit,  that  of  State  Highway  PJngineer,  and  by 
virtue  of  bis  said  office  it  became  and  was  his 
doty  to  draw  plans  and  specifications  for  the 
construction  of  a  public  highway  in  Lincoln 
county.  Ark.,  in  a  certain  road  district  therein 
organized  under  the  laws  of  said  state  and 
known  as  road  improvement  district  No.  1,  said 
district  being  then  and  there  an  Improvement 
district  organized  and  formed  under  and  in  ac- 
cordance with  the  laws  of  the  state  of  Ar- 
kansas for  the  purpose  of  improving  and  build- 
ing a  pnblic  highway  in  said  Lincoln  county; 
that,  in  pursuance  of  his  duty  as  such  highway 


engineer,  he,  the  said  H.  R.  Carter,  prepared 
and  furnished  said  road  improvement  district 
plans  and  specifications  for  tne  construction  of 
said  public  nigh  way;  that  on  or  about  the  1st 
day  of  February,  1914,  the  board  of  directors 
of  said  road  improvement  district  No.  1  entered 
into  a  contract  with  said  T,  H.  Bunch  to  con- 
struct said  hi^hwa^  in  accordance  with  said 
plans  and  specifications,  and  immediately  there- 
after the  said  T.  H.  Bunch  entered  upon  and 
began  and  continued  the  work  of  building  said 
highway  by  means  of  laborers  and  servants  em- 
ployed by  him  for  that  purpose ;  that  the  said 
board  of  directors  of  said  road  improvement 
district  No.  1  employed  H.  A.  Martin  as  super- 
vising and  inspecting  engineer,  and  it  thereupon 
and  thereby  became  and  was  his  duty  as  such 
to  inspect  and  approve  or  reject  the  materials, 
used  by  said  contractor  T.  H.  Bunch  and  his 
servants  and  employes  in  the  construction  of 
said  highway,  to  see  that  they  conformed  with 
said  specifications  according  to  the  contract 
between  the  said  T.  H.  Bunch  and  the  board 
of  directors  of  said  road  improvement  district, 
and  to  supervise  the  construction  of  said  road 
and  see  that  same  was  built  by  said  contractor 
in  accordance  with  the  plans  and  specifications 
aforesaid;  that,  by  virtue  of  his  said  employ- 
ment, the  said  H.  A.  Martin  was  on  and  for 
60  days  before  and  after  the  19th  day  of  May, 
1914,  hulding  a  place  of  trust  and  profit  under 
the  laws  of  this  state  and  charged  with  official 
duties  as  hereinbefore  stated ;  that  on  or  about 
the  1st  day  of  May,  1914,  the  said  H.  A.  Mar- 
tin, in  pursuance  of  his  official  duties  as  such 
supervising  and  inspecting  engineer,  inspected 
certain  material,  to  wit,  crushed  rock,  which 
waa  then  and  there  being  used  by  said  contrac- 
tor in  the  construction  of  said  road,  and  noti- 
fied the  agents  and  servants  employed  by  the 
said  contractor,  T.  H.  Bunch,  that  the  same 
was  not  of  the  kind  and  quality  required  by  the 
specifications  and  contract,  but  oi  a  different 
kind  and  inferior  quality,  and  demanded  that 
said  material  be  not  used  in  the  building  of 
said  roacl;  that  thereafter,  to  wit,  on  the  19th 
day  of  May,  1914,  in  the  county  of  Lincoln  and 
state  aforesaid,  the  said  T.  H.  Bunch  fraudu- 
lently intending  and  contriving  to  wrong,  cheat, 
and  defraud  the  said  board  of  directors  of  said 
road  improvement  district  No.  1  and  the  tax- 
payers of  the  said  district,  and  corruptly,  fraud- 
ulently, and  feloniously  contriving  and  intend- 
ing to  corrupt  and  influence  the  official  acts, 
decisions  and  conduct  of  the  said  H.  A.  Martin 
in  his  official  capacity  as  supervising  and  in- 
specting engineer  of  said  road  improvement 
district  No.  1  by  means  of  a  bribe,  present,  and 
reward  of  pecuniary  value,  to  wit,  the  sum  of 
SlOO,  did  then  and  there  willfully,  unlawfully, 
fraudulently,  corruptly,  and  feloniously  cause 
to  be  delivered  to  tbe  said  H.  A  Martin  a  draft 
or  check  commonly  called  a  piece  of  exchange 
drawn  on  May  19,  1914,  by  the  Twin  City 
Bank  of  Argenta,  Ark.,  on  the  National  Bank 
of  Commerce  at  St.  Louis,  Mo.i  signed  by  Bor- 
nice  Laster  as  tbe  assistant  cashier  of  said 
Twin  City  Bank,  for  the  sum  of  $100,  payable 
to  the  order  of  the  said  H.  A.  Martin  by  the 
name  of  Allen  Martin,  and  did  then  and  there 
willfully,  unlawfully,  fraudulently^  and  fdoni- 
ously  request  the  said  H.  A.  Martin  not  to  in- 
terfere with  or  further  object  to  the  use  of 
such  improper  and  inferior  rock  being  used  by 
said  T.  H.  Bunch  and  servants  in  the  construc- 
tion of  said  road,  contrary  to  the  statutes  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Arkansas." 

[1]  It  will  be  seen,  from  an  analysis  of 
the  language  of  tbe  indictm^it,  that  It 
charges  appellee  with  bribing  one  H.  A  Mar- 
tin,  who  was  the  engineer  of  a  certain  road 
Improvement  district  in  lincoln  county,  fur 
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the  purpose  of  Influencing  hla  decision  in 
passing  ui>on  the  quality  of  crushed  rock  to 
be  used  in  construction  of  the  road. 

The  statute  under  which  the  Indictment 
was  found  reads  as  follows: 

"If  any   person  shall,  directly  or  indirectly, 

gromise,  offer  to  give,  or  cause  or  procure  to 
_e  promised,  offered  or  given,  any  money,  goods, 
right  in  action,  bribe,  present  or  revrard,  or 
any  promise,  contract,  undertaking,  obligation 
or  security  for  the  payment  or  delivery  of  any 
money,  goods,  right  in  action,  bribe,  present  or 
reward,  or  any  other  valuable  thing  whatever, 
to  any  member  of  the  general  assembly  of  the 
state  of  Arkansas,  after  his  election  as  such 
member,  and  either  before  or  after  he  shall  have 
qualified  and  taken  his  seat,  or  to  any  officer  of 
the  state,  or  person  holding  any  place  of  profit 
or  trust,  under  any  law  of  the  state,  or  under 
the  order  of  either  house  of  the  General  As- 
sembly, with  intent  to  influence  his  vote  or 
decision  on  any  question,  matter,  cause  or  pro- 
ceeding which  may  then  be  pending,  or  may  by 
law,  or  under  the  Constitution  of  the  state,  be 
brought  before  him  in  his  official  capacity,  or 
in  his  place  of  trust  or  profit,  and  shall  be 
convicted  thereof,  such  person  so  offering,  prom- 
ising, or  giving,  or  causing,  or  procuring  to  be 
promised,  offered  or  given,  any  such  money, 
goods,  right  in  action,  oribe,  present  or  reward, 
or  any  promise,  contract,  undertaking,  obliga- 
tion or  security  for  the  payment  or  delivery 
of  any  money,  goods,  right  in  action,  bribe,  pres- 
ent or  reward,  or  other  valuable  thing  what- 
ever, and  the  member,  officer  or  person  who 
shall  in  any  wise  accept  or  receive  the  same, 
or  any  part  thereof,  shall  be  liable  to  indict- 
ment in  any  court  having  jurisdiction,  and  shall 
upon  conviction  thereof,  he  fined  in  any  sum 
not  exceeding  double  the  amount  so  offered, 
promised  or  given,  and  be  imprisoned  in  the 
penitentiary  not  exceeding  two  years;  and  the 
person  convicted  of  so  accepting  or  receiving 
the  same,  or  any  part  thereof,  if  an  officer  or 
person  holding  any  such  office,  place  of  trust 
or  profit  as  aforesaid,  shall  forfeit  his  office  or 
place;  and  any  person  so  convicted  shall  for- 
ever be  disqualified  to  hold  any  office  of  trust 
or  profit  under  the  Constitution  or  laws  of  this 
state."    Kirby's  Dig.  {  1602. 

It  is  first  contended  by  counsel  for  appel- 
lee, in  supiMirt  of  the  court's  ruling,  that 
the  indictment  Is  defective  because  it  charg- 
es the  crime  of  "attempting  to  bribe  a  pub- 
lia  officer"  without  describing  the  public 
office  or  setting  out  that  the  person  named 
was  in  fact  a  public  officer.  It  Is  true  that 
in  the  caption  of  the  indictment  the  offense 
is  named  as  that  of  "attempting  to  bribe  a 
public  officer,"  but  the  body  of  the  indict- 
ment does  not  attempt  to  set  forth  that  of- 
fense. On  the  conbrary,  it  charges  the 
crime  of  attempting  to  bribe  a  certain  per- 
son, who,  it  is  alleged,  was  a  person  holding 
a  place  of  profit  and  trust  under  the  laws 
of  the  state,  if  that  be  an  offense.  The  stat- 
utes of  this  state  provide  that  an  indict- 
ment shall  be  sufficient  If  It  can  be  under- 
stood therefrom  "that  the  act  or  omission 
charged  as  the  offense  Is  stated  with  such 
a  degree  of  certainty  as  to  enable  the  court 
to  pronounce  Judgment  on  conviction  accord- 
ing to  the  right  of  the  case"  (Kirby's  Digest, 
i  2228,  subd.  3.);  and  that  an  indictment  Is 
sufficient  if  it  contains  "a  statement  of  the 
acts  constituting  the  offense,  in  ordinary  and 
coadse  language,  and  In  sudi  a  manner  as 


to  enable  a  person  of  common  understanding 
to  know  what  is  intended"  (Kirby's  Digest, 
{  2243,  subd.  2).  An  erroneous  designation 
In  the  caption  concerning  the  character  of 
the  offense  does  not  affect  the  validUy  (^ 
the  indictment.  If  In  the  body  thereof  the 
facts  are  stated  with  sufficient  certainty  to 
charge  a  spedflc  offense.  Lacefield  t.  State, 
34  Ark.  276,  36  Am.  Rep.  8;  Johnson  t. 
State,  36  Ark.  242;  Williams  ▼.  SUte,  47 
Ark.  230,  1  S.  W.  149;  State  v.  Cnlbreath, 
71  Aik.  80,  71  S.  W.  254;  Harrln,^n  v. 
State,  77  Ark.  480,  91  S.  W,  747;  Kelley  v. 
State,  102  Ark.  651,  145  S.  W.  559. 

In  Williams  v.  State,  supra,  it  is  said  to  be 
unimportant  what  offense  was  named  In  the 
caption,  if  "the  particular  offense  of  which 
defendant  was  accused  was  made  distinct 
and  certain  by  the  statement  of  the  drcnm- 
stances  of  Its  commission.  In  the  body  of 
the  count."  And  in  State  ▼.  Culbreath,  su- 
pra, the  court  said: 

"The  name  of  the  crime  •  •  •  is  con- 
trolled by  the  specific  acts  charged,  and  an  er- 
roneous name  of  the  charge  does  not  vitiate  the 
indictment." 

It  Is  clear  from  the  body  of  the  indict- 
ment in  this  case  that  the  state  Intended  to 
charge  the  appellee  with  the  crime  of  at- 
tempting to  bribe,  not  a  public  officer,  but  a 
person  holding  a  place  of  profit  or  trust  un- 
der the  laws  of  the  state.  The  accused 
could  not  have  been  misled  by  the  misde- 
scription of  the  offense  in  the  caption,  and, 
if  the  facts  set  forth  in  the  body  of  the  in- 
dictment constitute  a  public  offense,  then  the 
indictment  is  sufficient 

[2,  8]  The  principal  contention  in  support 
of  the  court's  ruling,  and  the  one  which 
doubtSess  sets  forth  the  reascms  upon  which 
the  trial  court  based  Its  decision.  Is  that  the 
phrase  "person  holding  any  place  of  profit 
or  trust  under  any  law  of  the  state"  Is  syn- 
onymous with  the  term  "public  office,"  and 
that  the  indictment  is  not  sufficient  unless  it 
charges  that  the  person  attempted  to  be  brib- 
ed was  a  public  officer.  We  cannot  give  our 
assent  to  that  construction  of  the  statute,  for 
to  do  so  would  be  to  entirely  eliminate  the 
phrase  above  quoted  and  to  emasculate  the 
statute  and  defeat  its  manifest  purpose  in 
some  respects. 

Counsel  for  appellee  rely  on  certain  cases 
involving  the  question  of  the  right  to  hold 
more  than  one  office  under  provisions  of  con- 
stitutions and  statutes  using  language,  hi 
some  respects,  similar  to  that  in  the  statute 
now  under  examination ;  but  an  examination 
of  those  cases  dted  In  the  brief  will  show 
that  the  provisions  construed  in  those  cases 
are  not  Identical  with  our  statutes.  For  in- 
stance, the  Korth  Carolina  cases  construe  • 
clause  of  the  Constitution  which  provides 
that: 

"No  person  holding  any  office  or  place  of 
trust  or  profit  under  the  United  i^tates,  etc., 
*  *  *  shall  hold  or  exercise  any  other  office 
or  place  of  trust  or  profit  under  the  authoritr 
of  this  state." 
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It  ^as  held  there  that  the  phrase  "place 
of  trust  or  profit  under  the  authority  of  this 
state"  was  synonymous  with  the  preceding 
word  "office,"  and  that  persons  holding  office 
were  not  disqualified  from  performing  other 
public  functions.  Clark  ▼.  Stanley,  66  N.  C. 
59,  8  Am.  Rep.  488;  Doyle  t.  Balelgb,  89 
N.  C.  133,  4B  Am.  Rep.  677. 

It  Is  obvious  from  an  analysis  of  our  stat- 
ute, however,  that  an  entirely  different  mean- 
ing was  Intended,  and,  as  before  stated,  if 
we  thus  limit  the  language  regarding  persons 
holding  a  place  of  profit  or  trust,  it  gives  it 
no    meaning   whatever   and  amounts   to  an 
elimination  of  that  much  of  the'  statute.    In 
the  flrst  place.  If  that  Interpretation  be  plac- 
ed upon  the  statute,  there  is  no  statutory  of- 
fense of  bribery  except  as  to  acts  which  re- 
late to  members  of  the  general  assembly  and 
other  state  officers.    There  would  be  no  statr 
ute  at  all  relating  to  bribery  of  a  county  or 
township  officer  or  any  persons  who  discharg- 
ed public  functions  unless  they  be  members 
of  the  General  Assembly  or  other  state  offi- 
cers.   The  statute  was  Intended  to  be  com- 
prehensive, and  it  obviously  was  not  the  in- 
tention of  the  lawmakers  to  limit  It  merely 
to   members  of   the  General   Assembly   and 
other  state  officers.     The  statute  relates  to 
"any  person  holding  any  place  of  profit  or 
trust  under  any  law  of  the  state,"  and  it 
seems   clear  that  the  lawmakers  meant  to 
make  it  an  offense  to  bribe  any  person  per- 
forming a  public  function  pursuant  to  the 
laws  of  the  state.    In  addition  to  that,  the 
statute  adds  the  words  "or  under  the  order 
of  either  bouse  of  the  General  Assembly," 
and  surely  It  cannot  be  plausibly  urged  that 
the  Legislature  has  any  authority  to  create  a 
public  office  merely  by  an  order.    An  office 
must  be  created  by  the  Constitution  or  stat- 
utes of  the  state,  and  to  provide  for  the  brib- 
ing of  an  officer  "under  the  order  of  either 
House  of  the  General  AssembSy"  would  be  a 
contradiction  of  terms,  as  there  could  be  no 
such  thing  as  an  office  created  in  that  way. 
Again,  it  Is  provided  in  the  statute  that 
such  persons  so  offering  or  giving  the  re- 
ward, together  with  "the  member,  officer  or 
person  who  shall  in  any  wise  accept  or  re- 
ceive the  same,"  shall  be  liable  to  indictment, 
etc.    Now,  It  Is  clear  from  that  language  that 
the  Legislature  meant.  In  speaking  of  a  per- 
son, to  designate  others  than  those  who  hold 
puUlc  office,  and,  when  this  language  is  con- 
sidered with  the  preceding  language  already 
quoted.  It  shows  that  something  more  was 
meant  in  designating  a  "person  holding  any 
place  of  profit  or  trust"  than  a  member  of 
the  Legislature  or  other  officer  of  the  state. 
Originally  the  offense  of  bribery  could  only  be 
based  upon  a  reward  offered  or  given  to  a 
Judge  or  other  person  concerned  in  the  ad- 
ministration of  public  Justice  (5  Cyc.  of  Law, 
1040) ;   but  even  at  common  law  the  offense, 
on  account  of  the  enormity  of  Its  moral  ef- 
fect, was  greatly  broadened  so  that  it  ap- 
plied to  most  any  kind  of  an  officer  or  per- 


son performing  a  public  function.  Most  of 
the  American  statutes  on  the  oubject  are 
more  comprehensive  than  the  common-law 
definition,  and  our  statute  is  particularly  so ; 
it  being  obvious  that  the  lawmakers  intended 
to  Include  all  attempts  to  bribe  persons  per- 
forming public  functions.  The  courts  very 
generally  hold  that  the  statute  applies  to  a 
de  facto  officer.  6  Cyc.  of  Law,  lOil ;  Dlggs 
v.  State,  49  Ala.  Sll ;  State  v.  Duncan,  153 
Ind.  318,  54  N.  B.  1066. 

In  the  Indiana  case  Just  dted,  there  was 
an  indictment  for  an  attempt  to  bribe  a  road 
engineer  appointed  by  the  county  board  of 
commissioners,  and  the  indictment  was  pred- 
icated on  a  statute  which  made  it  unlawful 
for  a  "person  holding  an  office  of  trust  or 
profit  under  the  laws  of  the  state"  to  solicit 
or  accept  a  bribe.  The  court  held  that  the 
engineer  thus  appointed  was  a  de  facto  offi- 
cer, although  not  a  resident  of  the  county, 
and  that  a  public  offense  was  charged.  In 
disposing  of  the  question,  the  court  said: 

"Bribery  is  an  offense  against  public  justice. 
The  essence  of  it  is  the  prostitution  of  a  pab- 
lic  trust,  the  betrayal  of  public  interests,  the 
debauchment  of  the  public  conscience." 

In  that  case  the  engineer  himself  was  the 
accused  party  In  the  indictment,  but  the  case 
of  State  V.  Ray,  153  Ind.  334,  64  N.  E.  1067, 
Involved  a  prosecution  of  another  party  for 
conspiring  to  bribe  the  engineer,  and  the 
court  held  that  the  facts  constituted  an  of- 
fense under  the  bribery  statute. 

In  State  V.  Gardner,  54  Ohio  St  24,  42  N. 
£.  909,  31  L.  R.  A.  6G0,  the  court  held  that 
one  charged  with  offering  a  bribe  to  a  citj- 
commlssloner  could  not  defend  on  the  ground 
that  the  statute  under  which  such  city  com- 
missioner held  office  was  unconstitutional, 
and  in  disposing  of  the  case  the  court  said: 

"How  is  the  corruption,  the  ^uilt  of  one  who 
attempts  to  pollute  the  fountains  of  justice  by 
bribing  its  acting  officers,  and  thus  cheat  his 
neiehbors  and  the  community,  any  the  less 
substantial,  or  the  state's  case  against  bim  any 
the  less  meritorious,  because  it  may  turn  out 
that  the  officer's  title  would  not  stand  the  test 
of  a  quo  warranto?" 

We  find  two  federal  cases  which  reach 
very  closely  to  the  question  now  before  us, 
and  we  think  are  correct  interpretations  of 
the  law.  The  flrst  Is  United  States  v.  Van 
Leuven  (D.  C.)  62  Fed.  62,  where  there  was 
an  indictment  under  an  act  of  Congress  which 
makes  it  bribery  to  offer  or  give  any  money 
or  other  thing  of  value  "to  any  officer  of  the 
United  States,  or  to  any  person  acting  -for  or 
on  behalf  of  the  United  States  in  any  official 
function,  under  or  by  authority  of  any  de- 
partment or  office  of  the  government  there- 
of." The  functionary  sought  to  be  bribed 
was  a  member  of  the  board  of  surgeons  ap- 
pointed by  the  United  States  commissioner 
of  pensions  to  examine  applicants  for  pen- 
sions, and  it  was  contended,  as  in  the  present 
case,  that  the  statute  did  not  make  It  un- 
lawful to  attempt  to  bribe  any  person  other 
than  a  public  officer  or  his  deputy.    The  dia- 
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trict  Judge  before  whom  the  case  was  tried 
delivered  an  opinion  In  which  he  said: 

"It  is  urged  in  ar^ment  that  this  proTirion 
of  the  statute  requires  that  the  person  must 
act  in  an  official  capacity,  and  that  tUs  require- 
ment can  only  be  met  when  the  person  is 
an  'officer.'  •  •  •  This  construction  would 
wholly  destroy  the  force  of  the  second  defini- 
tion in  section  5501.  If  no  person  can  act  in 
an  official  capacity  except  an  officer,  and  no  one 
can  be  an  officer  except  one  appointed  in  the 
mode  provided  in  seetioD  2,  art.  2,  of  the  Con- 
stitution, then  it  was  useless  to  place  in  sec- 
tion 6501  any  other  definition  than  that  of  the 
opening  words,  to  wit  'Every  officer.'  It  is 
clear,  however,  that  Congress  intended  to  in- 
clude within  the  section  persons  other  than 
those  who  were  technically  'officers  of  the  Unit- 
ed States,'  as  that  term  is  defined  by  the  (Su- 
preme Court.  The  section  includes  all  per- 
sona acting  for  or  on  behalf  of  the  United 
States,  under  or  by  virtue  of  the  authority  of 
any  department  or  office  of  the  government,  in 
an  official  capacity." 

The  same  statute  was  under  consideration 
by  one  of  the  District  Courts  of  the  United 
States  In  another  case  (United  States  r.  Ing- 
ham, 97  Fed.  935),  where  the  Indictment 
charged  an  attempt  to  bribe  a  secret  service 
operative  employed  by  the  Secretary  of  the 
Treasury  to  aid  in  the  detection  and  suppres- 
sion of  crimes  against  the  revenue  law,  and 
the  district  Judge  In  his  oplnioa  said: 

"I  agree  that  McManus  was  not  an  'officer' 
of  the  United  States,  but  I  am  satisfied  that 
he  was  a  'person  acting  for  or  on  behalf  of 
the  United  States  in  an  official  function,  un- 
der or. by  authority  of  a  department  or  office 
of  the  government  thereof,'  and  that  he  held  a 
'place  of  trust  or  profit*  within  the  meaningof 
section  5461  of  the  Revised  Statutes.  The 
phrase  'official  function,'  taken  in  connection 
with  the  other  language  of  the  section,  is,  I 
think,  of  broader  scope  than  the  defendants' 
counsel  is  willing  to  admit.  His  position  is 
that  no  one  can  exercise  an  official  function 
unless  he  be  an  'officer'  of  the  United  States; 
and,  if  this  argument  is  to  prevail,  the  two 
provisions  of  the  section  are  Identical  in  mean- 
ing, although  it  is  clear  that  Congress  supposed 
the  words  to  be  descriptive  of  two  distinct 
classes  of  persons.  This  result  is  to  be  avoided 
if  a  fair  and  reasonable  construction  will  lead 
to  a  diflferent  conclusion.  In  my  opinion,  such 
a  construction  is  obvious,  and  relieves  the  case 
in  hand  from  difficulty.  The  'official  function' 
spoken  of  is  not  necessarily  a  function  helong- 
ine  to  an  office  held  by  the  person  acting  on 
behalf  of  the  United  States;  it  may  also  be 
a  function  belonging  to  an  office  held  by  his 
superior,  which  function  has  been  committed  to 
the  subordinate  (whether  he  be  also  an  officer, 
or  a  mere  employ^)  for  the  purpose  of  being 
executed." 

We  are  not  aware  that  these  cases  have 
been  reviewed  or  the  same  question  passed 
upon  in  any  of  the  appellate  courts  of  the 
United  States,  but  we  are  of  the  opinion  that 
they  are  sound  expositions  of  the  law  and 
have  a  direct  bearing  In  reaching  a  conclu- 
sion in  the  construction  of  the  statute  now 
before  us.  Our  conclusion  is  that  the  differ- 
ent terms  of  the  statute  are  not  synonymous, 
and  that  It  was  the  manifest  purpose  of  the 
Legislature  to  make  It  an  offense  not  only  to 
bribe  a  public  official,  but  also  to  make  It  an 
offense  to  bribe  any  "person  holding  any 
place  of  profit  or  trust  under  any  law  of  the 


state  or  under  the  order  of  either  House  of 
the  General  Assembly." 

[4]  It  has  also  been  suggested  that,  in  or- 
der to  make  an  offense  under  the  clause  of 
the  statute  concerning  the  attempt  to  bribe  a 
person  holding  a  place  of  proflt.  It  must  be  to 
influence  such  person  in  the  discharge  of 
some  specific  provision  of  the  law,  or  order 
of  one  of  the  Houses  of  the  General  Assem- 
bly. We  do  not  think,  however,  that  the 
suggestion  is  well  founded,  for  public  duties 
may  be,  and  are  often,  conferred  by  stat- 
utes in  general  terms,  and  it  Is  a  very  nar- 
row view  of  the  statute  to  say  that  there 
can  be  no  offense  unless  the  statute  itself 
prescribes  a  specific  duty  the  discharge  of 
which  is  sought  to  be  Influenced  in  the  at- 
tempt to  bribe.  The  present  case  presents  a 
fair  illustration  of  the  weakness  of  such  a 
contention.  The  road  Improvement  district 
mentioned  In  the  Indictment  was  created  by 
an  act  of  the  General  Assembly,  and  a  board 
of  directors  was  created  with  authority  to 
construct  the  improvement  and  to  employ  en- 
gineers and  other  agents  to  assist  In  carrying 
out  the  purposes  of  the  statute.  No  specific 
duties  are  pointed  out  in  the  statute,  not 
even  those  of  the  directors  themselves;  it 
being  merely  enjoined  upon  them  the  duty 
of  constructing  the  improvement.  While  the 
directions  of  the  statute  are  general  In  terms, 
Uie  effect  cannot  be  misunderstood,  and  tbe 
attempt  to  bribe  any  of  the  officers  or  an- 
thorized  agents  of  the  district  In  the  dis- 
charge of  their  respective  duties  would  be  an 
attempt  to  influence  their  decision  as  public 
functionaries  within  the  meaning  of  the  stat- 
ute. Moreover,  the  statute  does  not  say  that 
It  shall  only  be  an  offense  to  bribe  a  person 
holding  a  place  of  proflt  or  trust  merely  as 
to  his  decision  with  respect  to  some  specific 
act  or  duty,  but  the  offense  Is  created  in  at- 
tempting, by  offer  or  gift  of  a  bribe,  to  in- 
fluence any  person  holding  any  such  place  of 
proflt  or  trust  under  the  law  of  the  state  in 
his  decision  upon  any  matter  brought  before 
him  "in  his  place  of  trust  or  proflt"  Thus 
the  offense  is  made  complete  If  there  is  an; 
attempt  to  Influence  his  decision  In  any  mat- 
ter which  falls  within  his  duties  under  tlie 
laws  of  the  state,  whether  such  duty  is  spe- 
clflcally  prescribed  or  merely  Inr  general 
terms. 

We  are  of  the  opinion  therefore  that  the 
Indictment  In  this  case  charges  a  public  of-  . 
fense,  and  that  the  circuit  court  erred  In 
sustaining  the  demurrer.  The  Judgment  Is 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer,  and  for  tat- 
ther  proceedings. 

HART,  J.,  dissents  on  the  grounds  that  the 
facts  stated  in  the  Indictment  do  not  show 
that  the  person  alleged  to  have  been  Mb^ 
was  performing  any  governmental  function, 
and  therefore  did  not  come  within  the  terms 
of  the  statute. 
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HELVERINO  «t  al.  t.  McDOUQAL  et  at 
(No.  36.) 
(Supreme  Court  of  Arkansas.     Jane  7,  1915.) 

Schools  and  School  Districts  «=s>36— Dis- 
KEMBKBino  DisTBioT— County  Coubt, 

The  county  court  has  no  power  to  take 
from  a  single  school  district  part  of  its  terri- 
tory and  include  the  same  in  a  new  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  59%;  Dec.  Dig. 
«=s>36.] 

Appeal  from  Circuit  Court,  White  County ; 
3.  M.  Jackson,  Judge. 

Petition  by  A.  McDongal  and  others  to  the 
county  court  for  creation  of  a  new  school 
district.  Remonstrance  of  W.  H.  Helverlng 
and  others  was  dismissed,  and  the  district 
created.  Prom  a  Judgment  of  the  circuit 
court,  affirming  such  action,  they  appeaL  Re- 
versed, and  petition  dismissed. 

Eugene  Cypert,  of  Searcy,  for  appellants. 

HART,  J.  Appellants  prosecute  this  ap- 
peal to  reverse  a  judgment  of  the  circuit 
court  in  the  matter  of  the  creation  of  school 
district  No.  33  in  White  county.  Ark.  The 
county  court,  in  creating  the  district,  took 
away  from  Bradford  single  school  district  a 
part  of  its  territory  and  used  it  in  the  forma- 
tion of  district  No.  33. 

We  have  heretofore  held  that  the  county 
court  has  no  power  to  dismember  a  single 
school  district  by  taking  away  a  part  of 
its  territory  and  adding  it  to  or  forming  a 
comnuHi  school  district  with  it  and  other  ter^ 
ritory.  Cotter  Spedal  School  District  No.  60 
T.  District  No.  53,  111  Ark.  79,  182  8.  W.  68. 
See,  ahso,  Crow  v.  Special  School  District  No. 
2,  102  Ark.  401, 144  S.  W.  226,  where  we  held 
that  territory  once  organized  and  established 
Into  a  raral  special  school  district,  under 
Act  May  81,  1909  (Laws  1909,  p.  947),  as 
amended  by  act  of  April  7,  1911  (Laws  1911, 
p.  141)  cannot  be  cut  off  and  Included  within 
another  rural  special  school  district 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  petition  of  appellees  will  be 
dismissed. 


GREAT  EASTERN  CASUALTY  CO.  v.  PAR- 
SONS. 
(Supreme  Court  of  Tennessee.     July  1,  1916.) 

Exceptions,   Bill  of  <3=>22— Insebtion   of 

Exhibits— Authentication. 

Papers  identified  and  made  exhibits  to  the 
respective  depositions  by  the  notary  public  tak- 
ing them  need  not  be  identified  or  authenticated 
by  a  chancellor  or  trial  judge  in  order  to  their 
incorporation  into  a  bill  of  exceptions,  as  this 
is  sufiBciently  done  by  the  indentifying  signa- 
tare  of  the  notary  public  incorporating  tbem  aa 
part  of  the  deposition. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {{  12-15,  19,  29;  Dec.  Dig. 
«=»22.] 

Error  to  Circuit  Court,  Shdby  County;  A. 
B.  Pittman,  Judge. 


Action  between  Mrs.  Virginia  M.  Parsons 
and  the  Oreat  Eastern  Casualty  Company. 
Judgment  for  Mrs.  Parsons  in  the  Court  of 
Civil  Appeals,  and  the  Company  brings  error. 
Writ  granted  and  Judgment  affirmed. 

Wilson  &  Armstrong,  of  Memphis,  for 
plaintiff  in  error.  Greer  &  Greer,  of  Mem- 
pliis,  for  defendant  in  error. 

WILLIAMS,  J.  The  C!ourt  of  CivU  Ap- 
peals arrived  at  a  correct  result  in  this  case, 
but  in  its  opinion  was  embodied  an  erroneous 
ruling  on  a  question  of  practice. 

The  bUl  of  exceptions  preserved  in  the 
court  of  trial,  on  appeal  to  the  appellate 
court,  contained  a  recital  In  regard  to  each 
deposition  that  it  was  read  In  evidence,  fol- 
lowed by  the  deposition  Including  its  exhib- 
its. These  exhibits  showed  that  they  were 
identified  and  made  exhibits  to  the  respective 
depositions  by 'the  notary  pubUc  talcing  same. 

Papers  thus  exhibited  need  not  be  iden- 
ttBed  or  authenticated  by  a  diancellor  or 
trial  judge  in  order  to  their  incorporation  in- 
to a  bUl  of  exceptions.  This  is  sufBdently 
done  by  the  identifying  signature  of  the  no- 
tary pubUc  Incorporating  them  as  parts  of 
the  depositions.  The  trial  judge  should  not 
be  onerated  with  the  duty  of  going  Into  the 
detail  work  of  looking  up  such  documents 
and  formally  identifying  same. 

Nothing  said  by  this  court  in  Southern  In- 
sntance  Ca  ▼.  Anderson,  130  Tenn.  482.  172 
S.  W.  318,  Is  subject  to  a  construction  that 
sustains  a  ruling  to  the  contrary  of  what  we 
here  indicate  to  be  a  proper  practice. 

Writ  gr;inted,  and  after  the  modification 
touching  the  ruling  referred  to,  the  judgment 
of  the  Court  of  Civil  Appeals  is  afBrmed. 


STATE  ex  rel.  OVERALL  v.  KIRK. 
(Supreme  (3onrt  of  Tennessee.    July  1,  1916.) 

Bastabds   4s>35  — Pboceedinqs  — Jctibdio- 

TioN  OF  Justice. 

Shannon's  Code,  {  7332,  provides  that  any 
justice  of  the  peace  upon  his  own  knowledge, 
or  information  made  to  him,  that  any  single 
woman  witliin  his  county  is  delivered  of  a  liv- 
ing child,  may  cause  such  woman  to  be  brought 
before  him  for  examination  touching  the  fa- 
ther. Sections  7333  and  7334,  respectively,  pro- 
vide means  for  ascertaining  the  name  of  and 
summoning  the  putative  father,  while  section 
7344  recites  that  the  proceeding  is  to  relieve 
the  county  of  the  support  of  the  child.  Section 
7347  declares  that  the  county  court  shall  make 
no  provision  for  a  bastard,  except  when  likely 
to  become  a  county  charge.  The  mother  of  an 
illegitimate  child  removed  from  one  county  to 
another  shortly  after  its  birth.  Held,  that  a 
justice  of  the  county  to  which  she  removed  had 
jurisdiction  of  the  proceeding  to  compel  the 
putative  father  to  support  the  child. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  ||  80-90;   Dec.  Dig.  «=935.] 

Appeal  from  Circuit  Court,  Gibson  Coun- 
ty;  Thos.  E.  Harwood,  Judge. 

Bastardy  proceeding  by  the  State,  on  the 
relation  of  Emma  Overall,  against  Ben  Kirk, 
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begnn  before  a  Justice  court,  and  appealel 
to  the  circuit  court.  From  a  Judgment  bu&- 
talnlng  a  motion  to  dismiss,  tbe  State  ap- 
peals.   Reversed  and  remanded. 

Cooper  &  Clark,  of  Trenton,  for  tbe  State. 
Walker  &  Landrum,  of  Trenton,  for  appel- 
lee. 

WILLIAMS,  J.  This  is  a  bastardy  pro- 
ceeding, begun  on  tbe  relation  of  Kmma 
Overall,  before  a  Justice  of  the  peace  In  Gib- 
son county,  and  removed  thence  in  orderly 
course  to  tbe  county  court  and  then  to  tbe 
circuit  court  of  that  county.  Defendant 
Kirk  was  diarged  with  being  tbe  father  of 
an  Illegitimate  child  born  to  tbe  relator  In 
Dyer  county.  Just  across  tbe  Gibson  county 
line,  and  It  was  averred  that,  when  tbe  child 
was  11  days  old,  relator  removed  with  her 
father  and  the  infant  into  Gibson  county, 
where  they  have  since  resided,  and  where  the 
child,  it  was  averred,  was  likely  to  become  a 
charge  on  Gibson  county;  the  mother  and 
tbe  child  having  no  property. 

The  circuit  Judge  sustained  a  motion  to 
dismiss  the  proceeding  on  tbe  ground  that 
the  courts  of  Gibson  county  were  without  Ju- 
risdiction, for  that  the  child  was  not  born 
in  that  county.  An  appeal  was  prosecuted 
from  the  Judgment  of  dismissal,  and  the 
sole  error  assigned  challenges  tbe  correctness 
of  that  ruling. 

The  Code  provisions  relating  to  bastardy 
proceedings,  which  on  construction  are  to 
govern  our  decision,  are  as  follows: 

"Sec.  7332.  Any  justice  of  the  peace,  upon 
his  own  knowledge,  or  information  made  to 
him,  that  any  single  woman  within  hia  county 
is  delivered  of  a  living  child,  may  cause  such 
woman,  at  any  time  after  the  expiration  of 
thirty  days  from  tbe  delivery,  to  be  brought 
before  him  to  be  examined  on  oath  touching  the 
father. 

"Sec.  7333.  If,  upon  such  examination,  she 
refuses  ta  declare  the  father,  she  shall  be  re- 
quired to  give  sufficient  security  to  keep  sUch 
child  from  being  chargeable  on  the  county,  or 
be  committed  to  jail  until  she  declare  the  father 
or  give  the  security  required,  or  is  otherwise 
disdiarged  by  law. 

"Sec  7334.  But  If  she,  upon  oath,  accuse 
any  man  of  being  the  father  of  such  illegitimate 
child,  either  at  the  examination  referred  to  in 
the  preceding  section  or  upon  voluntary  com- 
plaint before  or  after  the  birth  of  the  child, 
the  justice  shall  issue  a  warrant  against  such 
person,  and  cause  him  to  come  before  him." 

"Sec.  7344.  The  proceedings  in  bastardy  are 
conducted  in  the  name  of  the  state  as  plaintiff 
and  the  accused  as  defendant,  and  are  intended 
for  the  indemnity  of  counties  against  tbe  charge 
of  supporting  bastards." 

"Sec.  73477  But  the  county  court  shall  make 
no  provision  for  a  bastard,  except  when  he  is 
»    *    •    likely  to  become  a  coun^  charge." 

The  counsel  of  appellee  Kirk  lays  stress 
upon  that  clause  of  section  7332  to  the  effect 
that  when  "any  Justice  of  the  peace"  has 
"Information,  ♦  *  ♦  that  any  single  wo- 
man within  his  county  is  delivered  of  a  liv- 
ing child,"  as  indicating  that  the  child  must 
be  bom  In  the  county  to  support  Jurisdiction. 

It  Is  further  insisted  by  appellee,  the  reput- 
ed father,  that  an  early  decision  of  this  court 


(Edmonds  ▼.  State,  24  Tenn.  [5  HnmiA.]  95) 
so  holds.  That  decision,  from  language  used, 
may  be  thought  to  be  subject  to  that  con- 
struction, but  we  are  persuaded  that  sudtt  Is 
not  the  true  construction  of  the  opinion  In 
that  case.  The  affidavit  of  the  mother  In 
that  case  disclosed  "only  the  fact  that  Joel 
E}dmonds  was  the  father  of  a  bastard  child, 
of  which  she  was  delivered  on  the  6th  day 
of  February,  1840,"  and  It  appeared  that  "It 
Is  stated  In  no  part  of  tbe  proceedings  that 
tbe  child  was  born  in  tbe  county  of  Jeffer- 
son, or  that  the  county  is  legally  chargeable 
with  its  support."  The  court,  after  qnotlng 
from  the  old  English  statute  of  18  Elizabeth 
in  relation  to  bastardy  proceedings,  said: 

"Now,  under  this  statute,  the  order  of  the 
county  court  of  the  county  comes  in  place  of 
the  order  of  the  two  justices  under  the  statute 
of  Elizabeth,  and  the  same  certainty  must  be 
required  in  the  one  that  has  been  adjudged  to 
be  required  in  the  other.  We  have  seen  that 
under  the  statute  of  Elizabeth  the  place  of  the 
birth  must  be  set  forth  in  the  order  made  by  the 
justices;  so  it  must  be  in  the  order  made  in 
the  county  court,  and  for  tbe  same  reasons, 
viz.,  that  it  may  appear  that  the  county  court 
had  jurisdiction,  and  that  the  child  was  bom 
in  the  county  to  which  the  relief  was  ordered." 

In  the  ordinary  case  the  child  is  resident 
where  born,  and  the  place  of  birth  was  treat- 
ed, as  we  construe  the  decision,  as  the  place 
where  tbe  child  was  and  where  It  was  likely 
to  become  a  charge  on  the  county. 

In  this  case,  we  cannot  hold  that  the  courts 
of  Gibson  county  are  without  Jurisdiction 
merely  because  the  child  was  bom  across  the 
Dyer  county  line. 

The  rule  In  other  Jurisdictions  Is  that  the 
place  of  birth  of  the  child  is  In  such  pro- 
ceedings held  to  be  Immaterial.    5  Cyc.  645. 

By  the  terms  of  section  7334,  the  proceed- 
ing may  be  commenced  before  tbe  birth  of 
the  child.  Assume  that  the  mother  bad  re- 
moved to  Gibson  county  before  the  birth  of 
the  child,  after  beginning  a  proceeding  In 
Dyer  county,  would  that  proceeding  be  oust- 
ed by  tbe  fact  that  the  birth  occurred  In  Gib- 
son county? 

Assume  that  the  mother  had  been  at  all 
times  a  resident  of  Gibson  county,  and  that. 
In  order  to  hide  her  shame  temporarily,  she 
had  gone  into  Shelby  county  for  her  lylng-In, 
after  which  she  bad  returned  with  her  cbUd 
to  Gibson  county.  Can  it  be  maintained  that 
the  courts  of  the  latter  county  are  without 
Jurisdiction  to  protect  that  county  against 
the  expense  of  the  support  of  the  child? 
Must  that  county  be  forced  to  borrow  and 
use  the  Judicial  machinery  of  Shelby  county, 
and  work  out  Its  protection  at  tbe  expense 
in  so  far  of  Shelby  county?  Must  Gibson 
county  In  such  a  case  take  only  such  measure 
of  security  as  the  county  court  of  another  and 
distant  county  may,  without  due  facilities  to 
ascertain  what  Is  needed,  award?  What  con- 
cern would  the  county  court  of  Shelby  coun- 
ty have  for  the  ample  protection  oX  Gibson 
county? 

It  has  been  noted  that,  by  the  express 
terms  of  section  7344,  the  proceeding  to  one 
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In  behalf  of  the  oonnty  and  intended  for  the 
county's  Indemnity  touching  the  support  of 
the  child. 

Assume  that  the  woman,  Instead  of  going, 
for  the  purpose  Indicated,  into  another  coun- 
ty of  this  state,  should  go  into  another  state 
and  return  with  the  clilld  following  its  birth 
to  the  county  of  her  residence.  Can  it  be 
tliat,  merely  because  the  chUd  was  bom  in 
another  state,  the  courts  of  tills  state  are 
deprived  of  Jurisdiction ;  and  that  the  coun- 
ty of  this  state  about  to  be  burdened  with 
the  maintenance  of  the  child  is  remediless? 
We  must  withhold  assent  to  any  doctrine 
which  would  lead  to  such  results. 

In  the  case  before  ns,  the  mother  and  the 
child  are  in  Gibson  county  as  residents;  and 
the  record  by  fair  Inference  shows  the  pnta- 
tive  father  to  reside  in  that  county.  But, 
whether  this  be  true  or  not,  the  county  of 
Gibson  as  the  beneflciary  party,  so  designat- 
ed by  statute,  as  a  corporate  entity  is  there. 
Why  should  the  courts  of  that  county  be  held 
useless  in  respect  of  the  matter  of  awarding 
relief? 

As  was  well  said  by  the  Supreme  Court  of 
Wisconsin  in  Duffles  v.  State,  7  Wis.  672: 

"What  differmce  can  it  make  to  any  county 
or  town  in  this  atate,  which  is  about  to  be  bur- 
dened with  the  support  of  an  illegitimate  pau- 
per child,  whether  the  child  were  bearotteo  and 
bom  in  such  county  or  town  or  in  England  or 
Germany?  If  the  father  is  within  the  state, 
where  he  can  be  held  amenable  to  cor  laws, 
and  in  a  town  or  county  where  the  child  is 
lilcely  to  become  a  charge,  it  is  right  and  prop- 
er that  he  should  support  his  own  offspring, 
and  the  law  will  compel  him  to  do  so." 

We  hold  the  ruling  of  the  trial  Judge  to 
hare  been  erroneous.  Reversed  and  remand- 
ed for  trial. 


DAVIS  et  al.  v.  SOIARI  et  al 
(Supreme  Court  of  Tennessee.    June  22,  1915.) 

1.  Tenancy  in  Comuon  4s»19,  20— Pubcham 
BT  Tenant  in  Common— Effbct. 

A  tenant  in  common  cannot,  as  a  general 
rale,  purchase  the  common  property  at  a  tax 
or  foreclosure  sale,  or  purchase  an  outstanding 
title,  except  for  the  benefit  of  all  the  tenants. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {{  55-61;  Dec.  Dig.  «=» 
19.  20.] 

2.  Pabtition  «=»108— Obdeb  or  Salk— Pub- 
CHASK  BT  Tenant  in  Common— Vauditt. 

Under  Shannon's  Code,  U  5010,  5025,  6040, 
5042,  50S1,  5052,  5915,  authorizing  partition 
and  the  settlement  by  decree  of  the  rights  of  the 
parties,  and  providing  that  a  confirmation  of 
sale  divests  title,  a  tenant  in  common  filing  a 
petition  to  sell  for  partition  may  purchase  the 
property  at  a  sale  ordered  by  the  court,  in  the 
absence  of  any  fraud. 

[Eld.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  S39;   Dec.  Dig.  «3>103.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
U';    F.  H.  Heiskell,  Chancellor. 

Suit  by  Mrs.  Maria  Davis,  revived  on  her 
death  in  the  name  of  her  heirs  at  law,  Jef- 
ferson  Davis  and  others,  against   Lorenzo 


Solari  and  another.    From  a  decree  denying 
reUef,  plaintiffs  appeal.    Affirmed. 

R.  H.  Stickley,  of  Memphis,  for  appel- 
lants. D.  B.  Newsom,  Geo.  A.  Canale,  Ran- 
dolph ft  Randolph,  and  W.  G.  Cavett,  all  of 
Memphis,  for  appellees. 

NEIL,  0.  J.  On  July  4,  1885,  Lorenzo 
Solari  filed  his  bill  in  the  chancery  court  of 
Shelby  county  against  his  sisters  and  the 
husbands  of  those  who  were  married  to 
sell,  for  the  parpoee  of  partition,  a  store- 
house and  lot  on  Beale  street,  in  the  city  of 
Memphis,  which  he  and  his  sisters  had  in- 
herited from  their  deceased  mother,  Esther 
Solari.  A  decree  of  sale  was  duly  entered  in 
that  cause,  and  under  and  pursuant  to  that 
decree  Lorenzo  Solari  became  the  purchaser, 
and  tile  sale  was  confirmed,  and  the  title  di- 
vested out  of  his  sisters  and  vested  in  him. 
Twenty-one  years  thereafter  one  of  his  sla- 
ters, Mrs.  Maria  Davis,  filed  the  biU  in  the 
present  case  against  him,  making  the  other 
sisters  and  their  husbands  defendants  along 
with  the  said  Lorenzo.  Subsequently  Mrs. 
Davis  died,  and  the  cause  was  revived  in 
the  name  of  her  heirs  at  law.  In  this  pro- 
ceeding it  is  insisted,  among  other  things, 
that  Lorenzo's  purchase  must,  in  equity,  be 
treated  as  having  been  made,  not  for  himself 
alone,  but  for  bis  sisters  as  well;  in  short, 
that  he  holds  as  trustee,  to  the  extent  of  the 
interests  which  his  sisters  inherited  from 
their  mother,  and  that  their  rights  should 
be  so  declared. 

[1]  The  contention  is  that.  Inasmuch  as 
tenants  in  common,  and  particularly  co- 
parceners, are  trustees  for  each  other,  one 
cannot  assume  an  adverse  relation  and  be- 
come the  purchaser  under  a  decree  of  sale 
for  partition. 

In  our  Judgment,  this  contention  is  a  mis- 
application of  the  doctrine  that  persons  so 
related  cannot  buy  in  the  common  prop- 
erty at  a  tax  sale,  or  foreclosure  sale,  or  buy 
in  an  outstandinjg  title  or  other  overhead 
claim,  except  for  the  benefit  of  alL  This  is 
the  doctrine  of  Tisdale  v.  Tisdale,  84  Tenn. 
(2  Sneed)  596,  64  Am.  Dec.  775;  Williams 
V.  Gideon,  54  Tenn.  (7  Helsk.)  617;  Sharp 
T.  Wmiams,  1  Sh.  Tenn.  Cas.  76;  Saunders 
V.  Woolman  &  Co.,  75  Tenn.  (1  Lea)  300; 
Harrison  v.  Winston,  2  Tenn.  Cii.  544 ;  Wat- 
son V.  Ryan,  3  Tenn.  Cli.  40.  There  are 
some  exceptions,  however,  as  shown  in  King 
V.  Rowan,  57  Tenn.  (10  Heisk.)  676,  682; 
Keele  v.  Cunningham,  49  Tenn.  (2  Heisk.) 
283. 

12]  The  foregoing  cases,  however,  have  no 
bearing  upon  a  purchase  at  a  sale  made 
through  the  court  of  chancery,  or  through 
any  other  court  having  Jurisdiction  of  the 
matter,  for  the  purpose  of  effecting  a  parti- 
tion. Our  Code  provisions  make  this  point 
perfectly  clear. 
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Bfa.  Code,  section  6010,  sbowa  who  may 
bare  a  partition.     That  section  reads: 

"Any  person  having  an  estate  of  inheritance, 
or  for  life,  or  for  years,  in  lauds,  and  holding 
and  being  in  possession  thereof,  as  tenant  in 
common  or  otherwise,  with  others,  is  entitled  to 
partition  thereof,  or  sale  for  partition,  under 
the  provisions  of  this  chapter." 

"5025.  The  court,  on  appearance  or  default, 
shall  declare  the  rights,  titles,  and  interests  of 
the  parties  in  th6  premises,  and  give  judgment 
that  partition  be  made  between  such  of  them  as 
have  any  right  therein,  according  to  such  right" 

"5040.  The  partition  thus  made  is  conclusive: 
(1)  On  all  parties  named  in  the  proceedings  who 
have  at  the  time  any  interest  in  the  premises 
divided,  as  owners  in  fee  or  as  tenants  for  years 
or  as  entitled  to  the  reversion,  remainder,  or 
inheritance  of  sncb  premises  after  the  termina- 
tion of  any  particular  estate  therein;  or  who, 
by  any  contingency  in  any  will,  conveyance,  or 
otherwise,  may  be  or  may  become  entitled  to 
any  beneficial  interest  in  the  premises;  or  who 
shall  liave  any  interest  in  any  Individual  share 
of  the  premises,  as  tenants  for  years,  for  life, 
by  the  courtesy,  or  in  dower.  (2).  On  all  per- 
sons interested  in  the  premises  who  are  un- 
known, to  whom  notice  has  been  given  by  pub- 
lication, as  hereinbefore  directed.  (3).  On  all 
persons  claiming  from  such  parties  or  persons, 
or  either  of  tbem." 

"5042.  Any  person  entitled  to  a  partition  of 
premises  under  the  fort^oing  provisions,  is 
equally  entitled  to  have  such  premises  sold  for 
division,  in  the  following  cases :  (1)  If  the  prem- 
ises are  so  situated  that  partition  thereof  can- 
not be  made.  (2)  Where  the  premises  are  of 
such  description  that  it  would  be  manifestly  for 
the  advantage  of  the  parties  that  the  same 
should  be  sold  instead  of  partitioned." 

"5051.  The  rights  of  the  parties  shall  be  set- 
tled by  the  judgment  or  decree  of  the  court,  and 
the  proceeds  divided  in  accordance  therewith. 
'  "5062.  The  court,  upon  confirmation  of  the 
sale,  divests  title  and  vests  it  as  in  other  cases 
of  sale  of  real  estate  by  decree  of  court,  under 
the  provisions  of  this  Code." 

"5015.  The  courts  of  this  state  having  juris- 
diction to  sell  land,  instead  of  ordering  parties 
to  convey,  may  divest  and  vest  title  directly 
by  decree,  or  empower  the  clerk  to  make  title. ' 

The  articles  of  the  Code  upon  the  subject 
ot  partition  and  isale  for  partition  fall  un- 
der part  3,  tit  2,  a  2.  Chapter  3  under  ttae 
same  title  la  on  the  subject  of  the  sale  of 
property  of  persons  under  disability,  and 
immediately  follows  the  chapter  Just  referred 
to.  Under  that  chapter  a  provision  occurs 
as  follows,  being  section  6088  of  the  Code: 

"No  guardian,  next  friend,  or  witness.  In 
such  cause,  shall  purchase  at  such  sale,  or 
•  •  •  any  time  afterwards,  until  five  years 
from  the  removal  of  the  existing  disabilities; 
and  if  any  such  person  should  make  such  pur- 
chase the  original  sale  shall  become  void,  and 
the  infant  or  married  woman  may  bring  eject- 
ment for  the  land,  as  if  no  sale  had  been  made." 

No  such  provision  appears  under  the  sec- 
tions devoted  to  partition  and  sale  for  par- 
tition, and  the  absence  of  such  provision, 
especially  In  connection  with  Its  presence 
in  the  subsequMit  chapter  on  the  same  gener- 
al subject,  indicates  an  intention  to  omit 
restrictions  as  to  sales  made  for  partition. 
Sales  made  under  cbapter  3  are  based,  not 
on  the  fact  that  it  Is  to  the  interest  of 
Joint  owners  to  sell  as  in  sales  for  parti- 
tion, but  on  the  ground  that  It  Is  to  tbe 


interest  of  such  married  woman.  Infant,  or 
other  perqon  under  dlsabiltty  that  their 
property  should  be  sold  for  reinvestment,  or 
for  other  purposes  looking  specially  to  their 
individual  Interests.  It  is  In  this  chapter 
that  the  restriction  occurs.  But  in  the  prior 
chapter,  where  the  sale  is  to  be  made  for  the 
purpose  of  disentangling  the  interests  of  pei^ 
sons  who  are  coparceners  or  tenants  In  com- 
mon, no  such  limitation  oa  the  rij^t  to  boy 
is  imposed. 

Neither  do  our  cases  impose  any  such 
limitation.  The  only  restriction  of  this  kind 
of  which  we  are  aware  is  one  to  the  ef- 
fect that  one  who  appears  as  next  friend  in  a 
bill  filed  to  ^ect  a  sale  for  partition  can- 
not buy.  GolUns  v.  Smith,  88  Tenn.  a  Head) 
251;  Tynes  t.  Orlmstead,  1  Tenn.  Ch.  510^ 
511.  It  has  been  specifically  held  that  at  a 
sale  made  for  partition  even  a  guardian  of 
one  of  the  minors  involved  may  purcliase,  but 
that  such  purchase  should  be  examined  close- 
ly to  see  that  the  guardian  gave  a  full  price, 
and  that  no  prejudice  occurred  to  the  interest 
of  his  ward.  Blackmore  v.  Shelby,  27  Tenn. 
(8  Humph.)  439.  The  same  thing  was  held 
In  Elrod  t.  Lancaster,  39  Tenn.  (2  Head) 
671,  75  Am.  Dec.  749,  and  Crump,  Ex  partem 
84  Tenn.  (16  Lea)  732. 

It  appears  from  the  article  on  Partition  hi 
Cyc,  written  by  the  learned  author  Mr.  A  C. 
Freeman,  that  the  weight  of  authority  is  sub- 
stantially as  set  down  by  our  statute  on 
most  of  the  points  mentioned.  It  is  said  in 
that  article,  30  Cyc.  p.  188,  that  suits  for 
partition  may  be  maintained  by  cotenants  of 
every  class,  that  is,  by  coparceners,  tenants 
in  common,  and  Joint  tenants; '  that  a  suit  for 
partition  is  but  a  compulsory  method  of  ac- 
quiring title  in  severalty  to  the  property 
subject  thereto,  which  without  such  suit 
might  have  been  acquired  by  voluntary  con- 
veyances and  releases  (Id.  202) ;  that  a  sale 
is  but  a  mode  of  partition,  and  when  a  party 
is  entitled  to  partition,  be,  If  the  other  facts 
require  it,  is  to  the  extent  of  his  estate,  en- 
titled to  partiUon  by  sale  (Id.  273) ;  that  up- 
on principle  an  order  confirming  a  Judicial 
sale  must  be  regarded  as  a  Judicial  affirm- 
ance that  no  reason  exists  why  it  should 
not  be  carried  out  and  therefore  is  a  final 
adjudication  binding  alike  on  the  purchaser 
and  all  the  parties  in  Interest  within  the 
Jurisdiction  of  the  court  estops  the  former 
from  refusing  to  pay  his  bid,  and  otherwise 
carry  out  the  terms  of  the  sale  as  confirmed, 
and  the  latter  from  resisting  such  further 
steps  as  may  remain  to  be  taken  to  rest 
him  with  the  tiUe  (Id.  2S3).  As  to  persons 
who  may  buy  at  such  sale,  it  is  said  in  a  note 
on  page  275  that  the  cases  considering  this 
question  are  chiefly  those  in  wiiich  the  claim 
was  made  either  that  the  purchaser  was  not 
entitled  to  bid  at  all,  or,  if  accepted  as  a 
bidder,  he  must  be  declared  to  hold  as  trus- 
tee of  such  person  to  whom  he  stands  in  a 
fiduciary  relation,  and  that  under  the  prac- 
tice prevailing  In  England  the  court  may, 
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by  Its  decree,  allow  a  party  to  Ud.    The 
note  tben  proceeds: 

"In  tmth,  unless  those  interested  in  the  sale 
are  allowed  to  bid.  their  property  might  often 
be  sacrificed  when  the;  were  willing  and  able 
to  protect  it.  Hence  we  apprehend  that  all  the 
parties  and  all  persons  beneficially  interested 
are  entitled  and  should  be  allowed  to  bid,  and 
that,  too,  for  their  own  exclusive  benefit. 
Thompson  t.  Frew,  107  IlL  478;  Bayhi  v. 
Bayhi.  85  La.  Ann.  527;  Porter  v.  Depeyater, 
18  La.  351;  Hopper  v.  Hopper,  79  Md.  400,  28 
Atl.  611;  Carpenter  ▼.  Carpenter,  131  N.  Y. 
101,  29  N.  E.  1013.  27  Am.  St.  Ben.  668:  Eng- 
lish V.  Monypeny,  6  Ohio  Oir.  Ct  B.  654,  S  0. 
C.  D.  582." 

Other  and  more  recent  cases  are  to  fbfi 
same  effect:  Whltely  v.  Wtaltdy,  117  Md.  638, 
84  Atl.  68;  Meldier  v.  N.  O.  ft  N.  E.  B.  Cav 
134  La.  951,  64  South.  86S;  Gredle  t.  Baug- 
ham,  152  N.  0.  18,  67  S.  B.  46,  136  Am.  St. 
Rep.  787;  Conner  v.  McCoy,  83  S.  O.  168,  65i 
S.  E.  267.  And  see,  also,  an  earlier  case. 
Peck  V.  Lockrldge, .  97  Mo.  549,  550,  11  S. 
W.  246.  Other  dedslons  are  dted  to  the 
effect  that  attorneys,  administrators,  execu- 
tors, and  guardians  «f  lntere.sted  persons 
are  not  allowed  to  bid  and  hold  the  property 
adversely  to  the  Interests  represented  by 
them,  unless  th^  have  Interests  of  their 
own  which  they  are  entitled  to  protect,  and 
that  an  officer  whose  duty  It  is  to  oondnct 
the  sale  cannot  become  a  purchaser  thereof, 
either  directly  or  Indirectly.  We  have  no 
decisions  in  this  state  on  the  subject  other 
than  those  already  mentioned,  except  .the 
»se  of  Rogers  v.  Rogers  (Tenn.  Oh.  App. 
1886) ,  42  S.  W.  70,  which  is  upon  the  subject 
■ot  administrators  buying  at  such  sale. 

We  do  know  that  in  this  state  It  has  been 
the  general,  if  not  the  uniform,  practice  for 
parties  to  become  purchasers  at  such  sales, 
and  the  question  has  never  before  been  moot- 
ed here.  We  are  satisfied  that  an  opinion  of 
this  court  holding  to  the  contrary  would 
shake  hundreds,  if  not  thousands,  of  titles. 
Moreover,  we  see  no  objection  to  It.  On  the 
contrary,  it  Is  often  essential,  in  order  that 
one  or  more  of  the  owners  may  protect  the 
property,  through  making  it  bring  a  fair 
price.  As  to  the  trust  relation,  there  can  be 
nothing  in  this,  since  all  the  parties  .In  intei^ 
est  are  brought  before  the  court,  and  are  thus 
called  upon  to  protect  their  rights.  Under 
such  circumstances.  It  would  be  out  ot  all 
reason,  as  we  think,  to  Impose  upon  either 
one  of  the  tenants  in  common  the  duty  ef 
protecting  the  Interests  of  the  others.  Their 
relations,  when  thus  brought  into  a  litigation, 
are  of  an  adversary  nature,  and  each  one 
must  look  out  for  himself.  Of  course,  there 
must  be  no  fraud  In  such  a  sale,  nor  .should 
there  be  fraud  In  any  other  judicial  sale; 
but  tbe  obligation  Is  no  greater  In  a  sale  of 
this  character  than  in  any  other. 

The  remaining  assignments  of  error  are 
disposed  of  In  a  'memorandum  opinion  .filed 
with  tbe  record,  and  are  all  overruled,. 
Affirm  the  decree  of  the  chancellor. 


LAUB  ▼.   GRAND  FRATERNITY. 
(Supreme  Coart  of  Tennessee.     May  28,  1916.) 

1.  iNsnaANCK  4=»748— MuTUAi,  BKNsrrr  In- 
BUBANCB—FoKFEiTUBE— Residence  im  Pbo- 

HIBITED   TSBBITOBT— "BbSIDINQ." 

The  constitution  of  a  fraternal  society  by 
which  a.  member  agreed  in  his  application  to  be 
bound  provided  that  no  benefit  certificate  should 
be  granted  to  any  one  reading  outside  that  part 
of  the  North  American  continent  between  the 
northern  boundary  of  Mexico  and  the  fifty- 
fifth  parallel  of  north  latitude,  and  that,  if 
a  member  should  remove  from  such  territory,  he 
should  forfeit  all  right  to  any  disability  or  death 
benefit  A  member  who  had  long  resided  in 
Memphis,  where  lilt  wife  and  children  continu- 
ously resided,  was  in  Panama  from  October  to 
December,  1908,  and  again  from  February  to 
June,  1810,  returning  to  his  home  in  Memphis 
at  the  expiration  of  each  of  such  periods.  Held 
that,  construing  tbe  constitution  strictly  against 
the  insurer,  and  construing  the  provisions  with 
regard  to  residence  in.  and  removal  from,  the 
specified  territory  in  pari  materia,  the  policy 
was  not  forfeited  by  the  member's  temporary  so- 
journ in  Panama;  as  tbe  word  "residing"  re- 
ferred to  the  member's  domicile,  and  implied  a 
legal  residence,  and  not  a  mere  transitory  exist- 
ence in  the  prohibited  territory,  and  the  pro- 
hibited removal  referred,  not  to  a  mere  removal 
of  the  member's  person,  bat  to  a  removal  of  his 
residence.     . 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1883,  1884;   Dec.  Dig.  «=»748.] 

2.  INSUKANOB  «=s726— OONSIBTJCnON  OF  CON- 

iBAcrr— CoNSTBtiiNa  Against  Insdbeb. 
Where  words  are  so  used  in  a  contract  of 
insurance  that  their  meaning  is  ambiguous  or 
susceptible  of  two  interpretations  differing  in 
import,  that  interpretation  which  will  sustain 
the  claim  of  the  policy  holder  and  cover  tbe 
loss  ;9hould  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  §1  1870-1872;    Dec.  Dig.  «=»726,j 

3;  INBURANOK  «»768— MtJTtrAi.  BBNsrrr  IN- 

aDSAROB— SUSPENSrOW  OB  EXPOMION. 

.  The  constitution  of  a  fcateraal  society  pro- 
vided that  the  fraternity  should  be  composed  of 
a  supreme  governing  council,  and  a  board  of  di- 
rectors, etc.,  and  that  the  governing  council 
should  have  power  to  .try  any  member  and  expel 
or  otherwise  punish  him.  The  by-laws  made  all 
the  death  and  disability  payments  expressly  sub- 
ject to  an  agreement  not  to  remove  from  the 
part  of  the  North  American  oontinent  between 
the  .nortbsrn  boundary  of  Mexico  and  the  fifty- 
fifth  paralld  of  north. latitude,  and  authorized 
the  directors  to  cancel  any  benefit  certificate  for 
the  breach  of  such  covenant  Held,  that  neither 
the  president  of  the  fraternity  nor  its  grand 
secretary  had  any  authority  to  suspend  a  mem- 
ber or  discontinue  the  acceptance  of  his  dues 
because  of  his  removal  from  the  specified  ter- 
ritory, and  a  letter  written  a  local  lodge  by  the 
secretary  idstructing  it  not  to  receive  his  dnes 
did  not  snapend  <hlm. 

[Ed.  ,Nota<— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1917.  1918;  Dec  Dig.  «&=>756. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Reside.] 

4.  iNStJBANCE'  «i»753^M0TUAL  B^SneFIT  IN- 
SURANCE—SuSPENOTON  OB  Expulsion— Ten- 
deb  OF  DDES. 

Where  a  fraternal  society  wrongfully  de- 
clared a  benefit  certificate  forfeited,  and  refused 
to  accept  dues  thereunder,  the  tender  of  such 
dues  as  they  became  due  until  the  death  of  the 
memlier  kept  his  rights  alive.  ■■ 

[Eld.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  ii  1803,  1905;   Dec.  Dig.  <8=»753.1 
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B.  Ihsubahck  «=»821— Mutual  Benefit  Iit- 
BuaANCB— Amount  or  Recovbbt— Deduct* 
mo  Unpaid  Dues. 

Where  a  fraternal  Bociety  wronjrfuUy  de- 
alared  a  benefit  certificate  forfeited  and  refuged 
to  accept  dues  thereunder,  but  it  was  kept  alive 
by  the  tender  of  dues,  the  amount  of  the  dues 
which  the  society  should  have  received  should  be 
deducted  from  the  amount  recoverable  under  the 
certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  2013;    Dec.  Dig.  «s»821.] 

Certtorarl  to  Court  of  Civil  Appeals. 

Action  by  Clara  Laue  against  the  Grand 
Fraternity.  A  Judgment  for  plaintiff  was  re- 
versed by  the  Court  of  Civil  Appeals,  and 
she  brings  certiorari.  Judgment  of  the  Court 
ot  Civil  Appeals  reversed,  and  Judgment  of 
the  Circuit  Court  modified  and  affirmed. 

A.  J.  Calhoun,  of  Memphis,  for  plaintiff. 
Carroll,  Scott  &  Fisher,  of  Memphis,  for 
defendant 

BUCHANAN,  J.  This  suit  is  on  a  con- 
tract of  Insurance.  It  is  not  disputed  that 
such  a  contract  was  made,  nor  is  it  denied 
that  it  was  breached.  But  the  much  debat- 
ed, and  very  debatable,  question  is:  At 
whose  door  must  the  breach  be  laid,  and  who 
must  suffer  its  consequences?  The  case  Is 
pending  on  certiorari,  drawing  in  question 
the  action  of  the  Court  of  Civil  Appeals  by 
which  a  Judgment  recovered  by  Clara  Laue 
against  the  Fraternity  for  $1,195  and  costs 
of  suit  was  reversed,  and  her  suit  dismissed. 
The  terms  of  the  contract  are  not  in  dispute. 
They  are  established  by  certain  provisions 
of  the  constitution  and  by-laws  of  the  Fra- 
ternity, by  the  statements  of  an  application 
made  to  the  Fraternity  by  Herman  Laue, 
husband  of  the  plaintiff,  for  Issuance  to  him 
of  a  benefit  certificate  payable  to  the  plain- 
tiff, his  wife,  in  the  sum  of  $1,000,  and  by 
the  certificate  Issued  by  the  Fraternity  in 
compliance  with  the  application.  The  con- 
tract BO  evidenced  consists  of  mutual  cove- 
nants of  warranty.  By  it  the  Fraternity  was 
bound  to  pay  Clara  Laue  $1,000  upon  satis- 
factory proof  of  the  death  of  Herman  Laue 
while  "this  certificate  is  In  full  force" ;  the 
quotation,  of  course,  meaning  while  the  con- 
tract of  Insurance,  evidenced  as  aforesaid, 
was  In  force.  And  by  the  contract  Herman 
Laue  was  bound:  (1)  To  make  the  payment 
of  beneficial  dues  on  or  before  the  last  sec- 
ular day  of  the  calendar  month  as  required ; 
and  (2)  not  to  remove  himself  from  that  part 
of  the  Nqrth  American  continent  lying  be; 
tween  the  northern  boundary  of  Mexico,  or 
the  twenty-fifth  parallel  of  north  latitude, 
and  the  fifty-fifth  parallel  of  north  latitude. 
Laue  was  also  otherwise  bound  by  the  con- 
tract, but  in  respect  of  matters  on  which  no 
issues  are  made  in  this  suit,  and  which 
therefore  need  not  be  stated. 

Herman  Laue  was  a  native  of  Germany, 
and  there  received  his  education.  He  became 
a  resident  of  Memphis,  in  this  state,  in  1883, 


and  there  married  in  1886.  There  he  pur- 
chased a  home  and  other  real  estate,  reared 
a  family,  and  bis  wife  and  sons  have  cm- 
tlnuously  resided  in  the  dty  of  Memphis,  and 
now  reside  at  the  home  purchased  by  him 
and  owned  by  them.  He  was  a  contractor 
and  carpenter.  In  1802  he  became  a  member 
of  a  fraternal  order  known  as  the  United 
Modems.  By  that  fraternity,  on  February 
7, 1902,  a  benefit  certificate  was  Issued  to  him 
for  $1,000,  payable  to  his  wife,  Clara  Lane, 
the  plaintiff  In  the  present  snlt.  In  Novem- 
ber, 1903,  that  fraternity  and  the  defendant 
in  this  suit  consolidated,  and  the  consoli- 
dated body  retained  the  name  of  the  "Grand 
B^temlty,"  whidi  order  on  November 
— ,  1903,  Issued  to  Herman  Lane  a  ce]> 
tiflcate  (called  a  "rider")  by  which  his  mem- 
bership  in  the  fraternity  was  admitted,  and 
that  fraternity  assumed  payment  of  all  bene- 
fits provided  for  In  the  certificate  which  had 
been  issued  to  him  by  the  United  Modems. 
The  Grand  Fraternity  certificate  referred 
to  was,  however,  surrendered  for  cancella- 
tion in  1907,  when  he  made  his  application 
for  the  benefit  certificate  which  forms  a  part 
of  the  contract  on  which  the  present  suit  U 
based.  In  1908  he  made  a  visit  to  Germany 
to  see  his  dying  mother.  He  returned  to 
Memphis,  but  was  unable  to  get  employment. 
Upon  assurance  that  he  could  obtain  employ- 
ment from  the  Isthmian  Canal  Commission 
if  he  would  go  to  Panama,  he  went  there 
and  was  employed  by  the  commission  from 
October  10,  1908,  to  December  18,  1908,  as  a 
car  repairer,  with  pay  at  44  cents  per  hoar. 
He  returned  to  Memphis  in  January,  1900, 
where  he  remained  with  his  family  until  a 
short  time  prior  to  February  2,  1910,  when 
he  again  went  to  Panama  and  began  work 
for  the  conunlBsl(Hi  as  a  carpenter  on  Febru- 
ary 2,  1910,  and  be  continued  In  such  em- 
ployment until  June  16,  1910,  at  pay  of  66 
cents  per  hour.  On  the  date  last  named,  he 
was  discharged  by  the  commission  on  ac- 
count of  physical  disability.  He  again  reach- 
ed his  home  In  Memphis  on  June  22,  1910. 
During  bis  last  stay  at  Panama,  whUe  at 
work  In  the  car  shops,  he  was  acddently 
struck  In  the  left  eye  with  a  wooden  malleL 
His  wife,  the  plaintiff,  testified  that  when  he 
reached  home  on  the  22d  of  June,  1910,  he 
was  in  a  very  nervous  condition,  and  "It 
seemed  as  if  his  mind  was  wandering,"  but 
that  physically  he  was  in  flne  condition.  At 
all  events,  and  beyond  dispute,  Herman  Lane 
was  admitted  as  a  patient  to  the  hospital  tor 
the  insane  at  Bolivar,  Tenn.,  from  Shelby 
county,  Tenn.,  on  July  2,  1910.  His  mental 
disease  when  he  entered  that  Institution  is 
shown  to  have  been  "acute  mania,"  but  at 
the  time  of  his  death  his  mental  disease  was 
"maniac  depressive."  He  was  very  melan- 
choly at  the  time  of  his  death.  He  died  on 
December  14,  1910.  His  age  at  the  time  of 
bis  admission  to  that  institution  was  47 
years.    The  cause  of  his  death  is  said  by  the 
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pbTsicIan  In  dtarce  of  the  tnatltuilon  to  have 
been  "tnbercnlar  enteritis,"  which  malady 
is  defined  to  be  Inflammation  of  the  Intes- 
tines. 

Of  the  fact  that  Herman  Laue  was  dead 
the  defendant  Fraternity  was  notified  by  a 
letter  from  Dr.  Jacobson,  collector  of  the 
Memphis  Branch,  No.  207,  of  that  Frater- 
nity. The  letter  was  dated  January  3,  1911, 
and  on  February  22,  1911,  the  attorney  of 
Clara  Laue,  by  letter  of  that  date,  requested 
the  Grand  Fraternity  to  forward  to  him 
blank  proofs  of  death,  so  that  he  might  make 
out  the  proper  claim  of  the  beneficiary  In  the 
certificate  involved  In  this  suit  In  the  same 
letter  the  Fraternity  was  advised  that  Her- 
man Lane  had  died  some  time  prior  to  the 
date  of  that  letter.  To  the  letter  of  the  attor- 
ney the  Grand  Fraternity  replied,  under  date 
of  March  1,  1911,  that  Herman  Laue  was  not 
a  member  of  it  at  the  time  of  his  death,  and 
that  his  certificate  was  therefore  absolutely 
void.  Under  date  of  March  26,  1910,  Dr. 
Jacobson,  apparently  acting  as  secretary  of 
the  Memphis  Branch  of  the  defendant  fra- 
ternal order.  No.  207,  forwarded  to  the  Grand* 
Secretary  of  defendant  order  at  Philadelphia 
a  copy  of  the  minutes  of  the  meeting  of  the 
Memphis  Branch,  No.  207,  which  had  been 
held  on  March  9,  1910.  Through  these 
minutes  the  Grand  Secretary  was  advised 
that  Herman  Laue  was  then  in  Panama  and 
interested  in  plantations  there.  In  reply  to 
the  foregoing  letter  the  Grand  Secretary  of 
the  defendant  order  by  letter  under  date  of 
April  1,  1910,  said  In  part  as  follows: 

"One  thiog  we  note  in  the  copy  of  the  min- 
utes which  Is  important  at  this  time  and  that 
18  with  reference  to  Frater  Herman  Laue  be- 
ing in  Panama.  This  is  outside  of  the  constitu- 
tional limits,  and  you  must  not  accept  payments 
from  him  if  he  is  living  in  that  country.  The 
constitution  fixes  the  boundary  at  the  northern 
boundary  of  Mexico,  and  any  one  residing  south 
of  that  forfeits  their  certificate.  Tou  will  find 
this  restriction  under  Art.  9,  Sec.  2  of  the  con- 
stitution. Kindly  be  guided  thereby  in  the  case 
of  Frater  Laue." 

The  section  of  the  constitution  referred  to 
by  the  letter  of  the  Grand  Secretary  recites, 
In  snl>Btance,  what  was  stated  in  an  early 
part  of  this  opinion  as  the  two  covenants 
made  by  Herman  Laue  under  the  Insurance 
contract  in  suit  as  conditions  and  limitations 
on  all  death  and  liability  benefits,  and  fur- 
ther provides  that,  If  the  "frater"  or  mem- 
ber Bliall  have  failed  to  keep  said  covenants: 

"In  each  and  every  case,  the  frater,  for  him- 
self and  his  beneficiary  or  beneficiaries,  shall 
thereupon  forfeit  all  right  to  any  disability  or 
death  benefit  from  the  Fraternity,  and  his 
benefit  certificate  shall  be  absolutely  null  and 
void." 

Upon  the  foregoing  forfeiture  clause  the 
first  defense  of  the  Grand  Frstnrnity  was 
rested  in  the  trial  court,  and  in  the  Court  of 
Civil  Appeals.  A  second  defense  is  also  urg- 
ed for  it,  which  Is,  In  substance,  that  by  the 
letter  of  the  Grand  Secretary  above  quoted 
Herman  Laue  was  suspended  from,  and  never 
reinstated  to,  membership  In  the  Grand  Fra- 


ternity.   By  Its  third  defense  it  la  averred 
that: 

"On  the  9th  day  of  March,  1910,  at  a  meet- 
ing of  the  lodge  in  Memphis,  plaintiff  in  open 
lodge  stated  that  her  husband  bad  purchased  a 
large  plantation  in  Panama,  and  the  lodge  re- 
ceived a  communication  from  Panama  tendering 
his  resignation  as  recording  secretary  of  the 
Grand  Fraternity  at  Memphis,  stating  that  he 
was  unable  to  attend  to  the  office,  and  that 
resignation  was  accepted,  and  thereupon,  the  in- 
formation being  conveyed  to  this  defendant 
pursuant  to  its  charter  and  by-laws,  it  declined 
to  accept  any  dues  from  the  member,  and  noti- 
fied him  of  his  suspension,  and  be  thereupon 
ceased  to  be  a  member  entitled  to  any  rights  as 
a  beneficiary  by  reason  of  the  aforesaid  removal 
to  Panama." 

[1]  Passing  now  to  a  consideration  of  the 
first  defense,  It  Is  apparent  that  Its  validity 
must  depend  upon  a  proper  construction  of 
the  Insurance  contract  In  his  application 
for  the  benefit  certificate  Involved  In  this 
suit  Herman  Laue  agreed  in  writing  for  him- 
self and  his  beneficiary  to  comply  with,  and 
be  bound  by,  and  under  and  subject  to,  the 
charter,  constitution,  by-laws,  rules,  and  reg^ 
ulations  of  the  Grand  Fraternity  then  In 
force,  and  all  lawful  changes,  alterations,  or 
amendments  to  the  same  that  might  there- 
after be  adopted.  Section  2  of  article  9  of 
the  constitution  of  1906,  which  was  in  force 
at  the  time  Laue  went  to  Panama,  provides 
that: 

"No  benefit  certificate  shall  be  granted  to  any 
one  residing  outside  of  that  part  of  the  North 
American  continent  lying  between  the  northern 
boundary  of  Mexico  and  the  fifty-fifth  parallel 
of  north  latitude." 

And  by  section  8  of  article  10  It  is  provid- 
ed that  if  a  member  shall  have  failed  to 
make  payment  of  beneficial  dues,  etc.,  or 
shall  have  removed  from  that  part  of  the 
North  American  continent  etc.,  that  in  each 
and  every  sudi  case,  he  shall  for  himself 
and  his  beneficiary  forfeit  aU  right  to  any 
disability  or  death  benefit  etc,  "all  as  here- 
inbefore more  fully  set  out" 

The  provisions  of  the  constitution  Jnst 
above  referred  to  must,  of  course,  be  con- 
strued in  pari  materia.  The  meaning  of  the 
words  "shall  have  removed,"  in  section  3, 
must  be  reed  in  the  light  of  the  meaning 
of  the  words  "any  one  residing,"  in  section 
2.  Manifestly,  It  was  the  purpose  of  section 
2  to  require  that  a  benefit  certificate  should 
only  be  granted  to  a  person  residing  in  that 
part  of  the  North  American  continent  in  that 
section  described.  The  word  "residing"  im- 
pUea  a  legal  residence  in  the  territory  de- 
scribed, and  not  a  mere  transitory  existence 
in  that  territory.  The  object  of  the  Frater- 
nity was  that  each  holder  of  a  benefit  certifi- 
cate should  have  a  local  habitation  and  at)ode 
In  the  territory  descrtl)ed,  to  the  end  that  it 
might  be  able  to  receive  from  him  and  others 
of  his  class  permanent  current  revenue,  and, 
such  being  the  proper  construction  of  sec- 
tion  2,  it  would  seem  to  follow  that  the  re- 
moval prohibited  by  section  3  of  article  10 
is  not  a  mere  removal  ol  the  person  of  the 
member,  bat  removal  of  his  residence.    In 
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other  words,  we  think  the  contract  between 
the  member  and  the  Fraternity  was  that, 
whereas  he  had  been  admitted  to  membership 
In  the  Fraternity,  among  other  reasons,  be- 
cause of  baring  a  fixed  abode  or  residence 
place  In  the  favored  territory,  therefore  he 
should  not  forfeit  his  membership  by  a  mere 
removal  of  his  person  to  the  unfavored  ter- 
ritory, but  should  only  forfeit  his  member- 
ship by  a  removal  of  his  used  place  of  abode 
to  the  unfavored  territory. 

It  is  reasonable  to  bold  that  the  vrord 
"residence,"  as  used  in  section  2,  was  intend- 
ed by  the  parties  to  have  the  same  meaning 
as  if  the  word  "domicile"  had  been  used  in 
its  stead.  Speaking  on  the  subject  of  domi- 
cile, it  is  said: 

"We  believe,  however,  that  the  rule  is  set- 
tled that  every  one  mnst  have  a  legal  domicile 
somewhere,  and  that  this  legal  domicile  Is  not 
changed  in  law  until  a  new  one  Is  acquired.  We 
think  the  substance  of  our  cases  is  that,  in  or- 
der to  destroy  the  status  of  a  part^  as  the  pos- 
sessor of  a  doinicile  once  acquired  in  this  state, 
it  must  appear  that  he  has  removed  into  another 
state  for  the  purpose  of  making  it  bis  home, 
and  that  his  removal  for  purposes  of  business, 
though  long  continued,  will  not  have  the  ef- 
fect of  changing  his  domicile,  if  he  has  the  par- 
pose  of  returning  to  this  state  upon  the  comple- 
tion of  the  business."  Keelln  v.  Graves,  129 
Tenn.  (2  Thompson)  103,  112.  165  S.  W.  282, 
235. 

See,  also,  Stratton  t.  Brlgham,  2  Sneed 
(34  Tenn.)  420;  Kellar  v.  Balrd,  5  Heisk.  (52 
Tenn.)  39 ;  Hascall  v.  Hafford,  107  Tenn.  (23 
Pick.)  355,  65  S.  W.  423,  89  Am.  St  Rep.  952; 
Fickle  V.  Fickle,  6  Terg.  (13  Tenn.)  203. 

In  Brown  t.  Beckwith,  68  W.  Va.  140,  51 
S.  B.  977,  1  L,  R.  A.  (N.  S.)  778,  112  Am.  St. 
Rep.  955,  it  is  said: 

"It  is  a  legal  maxim  that  every  person  must 
have  a  domicile  somewhere;  and  he  can  have 
but  one  at  a  time  for  the  same  purpose.  From 
this  it  follows  that  one  cannot  be  lost  or  ex- 
tinguished until  another  is  acquired.  •  •  • 
When  one  domicile  is  definitely  abandoned  and 
a  new  one  selected  and  entered  upon,  length  of 
time  is  not  important.  One  day  will  be  suffi- 
cient, provided  the  animus  exists." 

And  in  a  note  to  the  last  case  above  it  Is 
said: 

"The  question  when  a  person  who  intends  to 
leave  a  state  permanently,  but  has  not  yet  done 
■o,  becomes  a  nonresident,  has  arisen  mostly, 
if  not  wholly,  in  two  classes  of  cases,  those  in- 
volving the  right  to  exemptions,  and  those  re- 
lating to  the  issuance  of  attachments.  In  the 
first-named  class  it  has  been  held,  in  confurmity 
with  tlie  rule  that,  to  effect  a  change  of  resi- 
dence, there  must  be  both  intention  and  act,  that 
an  intention  to  remove  from  the  state  at  a  fu- 
ture time  will  not  defeat  a  claim  to  an  exemp- 
tion." Springer  v.  Lewis,  22  Pb.  101;  Urqu- 
hart  V.  Smith,  5  Kan.  447;  Winslow  v.  Bene- 
dict, 70  111.  120. 

[2]  Where  words  are  so  used  in  the  con- 
tract of  insurance  that  their  meaning  is  am- 
biguous or  susceptible  of  two  interpretations 
differing  in  Import,  that  interpretation  which 
wlU  sustain  the  claim  of  the  policy  holder 
and  cover  the  loss  should  be  adopted.  Life 
Ins.  Co.  v.  Oalbraith,  115  Tenn.  (7  Gates) 
471-483,  91  S.  W.  204 ;  Thompson  v.  Phenix, 
etc.,  Co.,  136  U.  S.  287,  10  Sup.  Ct.  1019,  34 
L.  Ed.  408 ;  National  Bank  v.  Insurance  Co;, 


95  v.  8.  678,  24  L.  Bd.  688;  HcNutt  r.  Va, 
Fire  Ins.  Co.  (Ch.  App.)  46  S.  W.  «1;  Conn. 
Fire  Ins.  Co.  v.  Geary,  60  Neb.  888,  83  N.  W. 
78,  51  L.  R.  A.  698. 

"It  Is  an  elementary  principle  that  forfeitures 
are  not  favored  in  the  law,  and,  in  order  to 
work  a  forfeiture  of  the  rights  of  membership 
in  a  mutual  association,  it  must  clearly  appear 
that  such  was  the  meaning  of  the  contract,  and 
the  facts  upon  which  a  forfeiture  is  claimed 
must  be  proved  by  the  most  satisfactory  evi- 
dence." McCarthy  v.  Catholic  Knights,  102 
Tenn.  345,  353,  52  S.  W.  142,  144,  citing  3 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  1086;  Bates  v. 
I>etroit  Mut.  Ben.  Ass'n,  61  Mich.  687,  17  N. 
W.  67;  Jackson  v.  N.  W.  M.  B.  Ass'n.  78  Wis. 
4G8,  47  N.  W.  733;  Benefit  Soc.  &  Life  Ins. 
(Bacon)  {  198;  Southern  Life  Ins.  Co.  v.  Book- 
er, 9  Heisk.  606,  24  Am.  Rep.  344;  Insurance 
Co.  T.  Morris,  3  Lea,  101,  31  Am.  Rep.  631. 

"  It  is  a  cardinal  rule  of  construction  that  all 
instruments  are  to  be  expounded  and  to  bare 
effect  given  them  according  to  the  manifest  in- 
tention of  the  parties,  as  apparent  from  the 
whole  instrument  or  agreement,  if  not  incompat- 
ible with  established  principles  of  law  or  pol- 
icy. •  •  •  When  a  contract  Is  in  writing, 
and  its  meaning  is  plain  and  unambiguous,  its 
interpretation  is  a  matter  of  law  for  the  court. 
But,  when  the  writing  is  not  plain  and  unam- 
biguous, parol  evidence  is  admissible  to  ascer- 
tain the  situation  and  surrounding  circumstanc- 
es, the  nature  and  quality  of  the  subject-matter,' 
etc.  It  is  also  true  *  *  *  that,  in  cases  of 
doubt,  the  instrument  will  be  construed  most 
strongly  against  the  person  who  actually  drew 
up  the  paper,  or  in  whose  behalf  it  was  drawn." 
Perkins  Oil  Co.  t.  Eberbart,  107  Tenn.  (23 
Pick.)  400,  416,  64  S.  W.  760,  762, 

It  Is  a  clear  and  undlsputable  fact  on  this 
record  that  Herman  Laue  never  Intended  to 
remove  his  fixed  place  of  residence  or  his 
domicile  from  the  city  of  Memphis,  which 
was  within  the  favored  territory,  to  Panama, 
the  unfavored  territory.  His  purpose  In  go- 
ing into  the  unfavored  territory  was  to  gain 
temporary  employment,  and  his  absence  from 
his  fixed  place  of  residence  was  intended  to 
be  temporary  only.  For  the  construction 
urged  by  the  Fraternity  it  may  be  said  that 
the  location  of  the  domicile  or  residence  of 
the  family  of  assured  during  his  two  sojourns 
in  Panama  was  of  no  concern  to  the  insurer, 
and  that  its  risk  of  loss  was  materially  in- 
creased by  the  perils  of  the  prohibited  terri- 
tory and  the  sojourn  of  Laue  therein.  But 
we  answer,  while  the  insurer  might  have  stipu- 
lated against  such  risk,  it  did  not  do  so  in 
plain  terms.  It  was  content  to  stipulate 
against  a  change  of  bis  fixed  residence  or 
domicile;  it  was  content  to  assume  that  he 
would  continue  to  live  where  his  family  lived, 
and  it  was  too  late  for  it  to  add  by  construc- 
tion a  new  warranty  or  covenant  to  the  con- 
tract when  It  found  that  it  had  been  mis- 
taken in  die  aforesaid  assumption.  Lane  was 
entitled  to  act  on  the  contract  as  it  stood,  and 
to  construe  it  strictly  against  the  insurer, 
and  he  did  not  forfeit  his  rights  by  giving 
that  construction  to  it  nor  by  acting  thereon. 
So  we  think  there  is  no  merit  In  the  first 
ground  of  defense. 

[31  We  think  there  is  no  merit  in  the  sec- 
ond defense  above  set  out,  for  the  reason  that 
we  have  been  wholly  unable  to  discover  Is 
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the  coBsUtatloo  or  bj-laws  of  the  Orand  Fra- 
temity  any  authority  whatsoever  resting  ei- 
ther the  President  of  the  Fraternity  or  Its 
Grand  Secretary  with  power  to  suspend  Laue 
from  the  benefits  conferred  upon  him  by  his 
membership  In  the  order,  or  to  discontinue 
the  acceptance  of  dues  from  him.  The  con- 
stitution, In  article  1,  sets  out  the  purposes 
of  the  order.    Section  2,  art.  1,  provides: 

"The  Grand  Fraternity  shall  be  composed  of 
a.  supreme  goveminc  and  legislatiye  body,  known 
as  the  governing  council;  and  an  executive  and 
administrative  body^  known  as  the  t>oard  of  di- 
rectors; local  organizationa,  known  as  branches; 
and  such  persons  as  obtain  menil>ership  accord- 
ing to  the  constitution  and  b^-laws  of  the  Grand 
Fraternity.  All  members,  irrespective  of  sex, 
shall  be  known  and  designated  as  'JEraters,'  and 
the  words  'he,'  'him,'  or  "his'  wherever  used 
shall  lie  construed  to  apply  to  fraters  of  either 
■ex." 

Article  1,  i  8,  relates  to  the  corporate  seal. 

Article  2  and  Its  sections  1  and  2  relate  to 
the  duties  of  the  governing  council,  and  In 
article  2  It  is  provided,  referring  to  the  gen- 
eral council: 

"It  shall  have  power  to  charge,  pat  upon  trial, 
and  try  any  officer  or  member  of  Uie  Fraternity, 
and  after  trial,  by  a  three-fifths  vote  of  the  mem- 
bers present,  remove  from  office,  expel  from  the 
Fraternity,  or  otherwise  punish  as  it  may  ad- 
jddge,"  etc. 

^nierefore  we  hold  that  the  power  to  expel 
Herman  Lane  from  the  Fraternity  was  vested 
by  the  constltntion  not  In  the  Grand  Secre- 
tary, and  not  in  the  President  of  the  order, 
but  In  the  governing  council  of  the  order,  and 
there  is  no  evidence  that  the  governing  coun- 
cil of  the  order  ever  exercised  its  power  of 
'  expulsion  against  Herman  Lane.  The  remedy 
of  the  Fraternity,  however,  if  there  had  been 
conduct  Justltying  a  forfeiture  of  his  certif- 
icate by  its  member  Herman  IJane,  was  not 
limited  to  expulsion  of  him  from  the  order 
by  the  conncll.  By  section  16  of  its  by-laws 
all  death  and  disability  payments  were  de- 
clared to  be  expressly  sublect  to  the  keeping 
by  the  member  of  sundry  covenants  therein 
set  out,  among  which  are  the  payment  of  dues 
and  the  nonremoval  of  his  residence  from  the 
favored  territory,  and  by  section  7  of  the 
by-laws  power  was  vested  in  the  board  of  di- 
rectors to  cancel  and  annul  any  benefit  certifi- 
cate for  any  of  the  causes  specified  In  sec- 
tion  16  of  the  by-laws,  but  the  record  falls 
to  show  that  any  such  action  was  ever  taken 
by  the  board  of  directors. 

The  record,  therefore,  does  not  present  a 
case  of  the  expulsion  of  a  member  under  the 
laws  of  the  order  such  as  was  before  the 
court  In  Ifurray  v.  Supreme  Hive  !>.  O.  M., 
112  Tenn.  (4  Gates)  666,  80  S.  W.  827,  where 
the  court  said  the  question  was  "whether 
the  actlcm  of  the  order  •  •  •  was  so  in- 
equitable and  unreasonable  that  a  court  of 
equity  will  not  countenance  it,  but  will  re- 
store [the  party]  to  her  rights,"  and  that  "the 
rale  in  such  case  is  that  the  court  will  uphold 
the  laws  of  the  organlBati<»i,  and  testrlct  Its 
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Investigation  to  the  Inquiry  as  to  whether 
such  laws  have  been  enforced  fairly  and  with- 
out oppression" — citing,  among  other  cases, 
Franta,  etc.,  v.  Union,  164  Mo.  304,  63  S.  W. 
1100,  54  L.  R.  A.  723.  86  Am.  St  Rep.  611 ; 
Mazurklewlcc  v.  Soe.,  127  Mich.  145,  86  N.  W. 
543,  54  L.  B.  A.  727;  P^ln  v.  Socl6t6,  24  R. 
I.  550,  54  Atl.  47,  60  L,  R.  A.  626 ;  Baxter 
V.  McDonnell,  155  N.  T.  83,  49  N.  B.  667,  40 
L.  R.  A.  670. 

[4]  The  case  at  bar,  on  the  contrary,  falls 
within  the  first  of  the  following  principles: 
If  a  company  wrongfully  declares  the  policy 
forfeited  and  refuses  to  accept  the  premium 
when  duly  tendered,  and  to  give  the  insured 
the  customary  receipt  evidencing  the  contin- 
ued Ufa  of  the  policy,  the  assured  has  a 
choice  of  three  courses:  He  may  tender  the 
premium  and  wait  until  the  policy  becmnes 
payable  by  its  terms,  and  then  try  the  ques-  _ 
tion  of  forfeiture  Day  v.  Conn.  Gen.  Life  ' 
Ins.  Co.,  45  Conn.  480,  29  Am.  Rep.  693 ;  True 
V.  Bankers'  Life  Ass'n,  78  Wis.  287,  47  N. 
W.  620.  He  may  sue  in  eqnity  to  have  the 
poUcy  continued  in  force,  or  he  may  elect  to 
consider  the  policy  at  an  end  and  bring  an 
action  to  recover  the  full  value  of  the  policy, 
in  which  case  the  measure  of  damages  is  the 
amount  of  the  premium  paid,  with  the  in- 
terest on  each  from  the  time  It  was  made. 
Bacon  on  Benefit  Societies,  i  376. 

So  we  hold  that  Laue  remained  a  member 
of  the  order  notwithstanding  the  fact  that 
the  secretary  Instructed  the  collector  of  the 
local  lodge  to  refuse  acceptance  of  fnrther 
premiums  from  him  or  his  beneficiary.  And 
his  rights  as  a  member  of  the  Fraternity 
were  kept  alive,  as  the  record  shows,  by  re- 
peated tenders  at  the  due  dates  of  his  prop- 
er dues,  made  on  his  behalf  by  his  wife,  plain- 
tiff In  the  present  action. 

Neither  do  we  think  there  Is  any  merit  in 
the  third  defense  set  out  above  We  have 
quoted  it  as  it  apiwars  in  one  of  the  pleas 
Interposed  by  the  defendant,  but  it  is  not  sus- 
tained by  the  evidence  in  the  transcript  be- 
fore us. 

[f]  It  results  that  the  Judgment  of  the 
Court  of  Civil  Appeals  must  be  reversed,  but 
we  hold  that  the  Judgment  recovered  by  the 
plaintiff  in  the  circuit  court  should  be  credit- 
ed by  the  amount  of  the  proper  dues  which 
the  Grand  Fraternity  should  have  received 
from  Herman  Laue  prior  to  his  death  under 
the  contract  of  Insurance,  and  to  the  end  that 
the  amount  of  such  credit  may  be  ascertained 
the  cause  is  referred  to  the  clerk  of  this 
court,  with  directions  to  ascertain  the  aggre- 
gate amount  of  dues  so  to  be  credited  upon 
the  Judgment,  and  upon  the  coming  in  of  his 
report  the  Judgment  will  go  down  In  this 
court  for  the  correct  amount,  with  proper 
Interest  With  the  foregoing  modification, 
the  Judgment  of  the  circuit  court  of  Shelby 
county  will  be  affirmed. 
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DREWBRY  et  al.  ▼.  NELMS. 
(Sapreme  Court  of  Tennessee.    June  30, 1916.) 

1.  Advebsb   Possession    «=>85— Elembnts— 
Pbesumptiomb. 

The  adverse  nature  of  possession  must  be 
shown  by  clear  and  positive  proof,  and  not 
by  inference;  every  presumption  being  in  favor 
of  a  possession  in  subordination  to  the  title  of 
the  true  owner. 

lEd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §£  313,  498-503.  656,  657, 
660,  668,  688-600;    Dec.  Dig.  «=»85.] 

2.  Tenancy    in     Comuon    «=>15  —  Hostilb 
Chabacteb  of  Possession— Pbesumptions. 

In  adverse  possession,  the  possession  of 
one  tenant  in  common  is  the  possession  of  all, 
and  his  entry  and  holding  will  continue  as  the 
possession  of  all,  and  to  overturn  this  entirety 
of  possession,  there  must  be  some  plain  demon- 
stration that  he  has  repudiated  the  rights  of 
his  cotenanta. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §§  42-52;  Dec.  Dig.  «=» 
15.] 

3.  Tenancy    in     Common     ®=»15— Advebsb 
Possession— Hostile  Chabacteb. 

The  ouster  and  exclusion  of  cotenants  stif- 
ficient  to  establish  adverse  possession  may  be 
effected  by  taking  possession  and  giving  actual 
notice  of  a  claim  of  sole  ownership,  or  by  other 
positive  and  unequivocal  acts  which  must,  by 
their  nature,  put  the  other  cotenants  on  notice 
that  they  are  excluded  from  possession ;  mere 
silent,  sole  occupation  by  one  of  the  entire 
property  though  claiming  the  whole  estate  and 
appropriating  all  the  rents  without  notice  to 
his  cotenants  being  insufficient. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §§  42-52;  Dec.  Dig.  €=» 
15.] 

4.  Tenancy     in     Common     «=>16— Adveese 
Possession- Pbesumption  or  Gbant. 

A  presumption  of  title  may  arise  by  an 
exclusive  and  uninterrupted  possession  by  one 
tenant  in  common  for  20  or  more  years,  claim- 
ing the  same  as  his  own,  without  any  recogni- 
tion of  his  cotenants  or  claim  upon  tiieir  part, 
but  such  presumption  arises  independent  of  the 
statute  of  limitations,  and  may  be  rebutted  by 
proof  of  disability  on  the  part  of  the  cotenants. 
[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  9=316.] 

5.  Tenancy     in     Common     4=>15 — Adverse 
Possession— Evidence. 

In  ejectment,  wherein  plaintiffs  relied  upon 
the  adverse  possession  of  their  remote  grantor, 
evidence  that  such  grantor  had  continued  to 
reside  on  the  land  after  the  death  of  his  mother 
intestate;  that  he  occupied  free  of  rent  except 
to  keep  up  the  improvements  and  pay  the  tax- 
es; that  he  recognized  that  his  holding  was 
only  for  life,  and  only  occasionally  claimed  that 
he  owned  the  entire  land — was  not  such  clear 
and  unequivocal  proof  as  was  necessary  to 
show  a  holding  to  the  exclusion  of  the  cotenants 
to  their  knowledge. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  Si  42-52;  Dec.  Dig.  «=» 
16.] 

6.  Husband    and    Wire    «=»230— Adverse 
Possession — Pleading  Covebtubs. 

In  ejectment  plaintiffs  relied  upon  the 
presumption  of  a  grant  by  lapse  of  time  to  their 
remote  grantor,  who  had  lived  upon  the  prem- 
ises, which  were  originally  owned  by  his  moth- 
er, for  more  than  20  years  after  her  death.  De- 
fendant claimed  under  a  deed  from  a  sister  of 
such  grantor,  purporting  to  cover  her  share  as 
heir  of  her  mother.     This  sister  was  married 


when  plaintiff's  grantor  entered  into  possession. 
Held,  that  her  coverture  could  be  shown  in 
rebuttal  of  the  presumption  of  a  grant  from 
the  cotenants  of  plaintiff's  grantor,  although 
not  pleaded  in  connection  with  the  statute  of 
limitations  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  804,  835,  840,  842; 
Dec.  Dig.  «s»230.] 

Appeal  from  Chancery  Court,  Hardeman 
County;   J.  W.  Ross,  Chancellor. 

Suit  by  C.  F.  Drewery  and  another  against 
D.  S.  Nelms.  From  a  decree  tor  C(Hnplain- 
ants,  defendant  appeals.  Reversed  and  bill 
dismissed. 

J.  A.  Foster,  of  BoUvar,  for  appellant  A. 
J.  Coats,  of  BoUvar,  for  appellees. 

FANCHER,  J.  This  suit  Is  In  the  nature 
of  ejectment  filed  by  C.  F.  Drewery  and  N.  P. 
Rich  against  D.  S.  Nelms,  and  Is  to  recov»'  160 
acres  of  land  In  Hardeman  county  and  to  en- 
join a  suit  brought  by  defendant  in  the  coun- 
ty court  of  Hardeman  county  for  sale  for 
partition  of  the  land.  The  land  was  origi- 
nally owned  by  Margaret  Jones  by  purchase 
at  a  public  sale  in  1855  at  the  price  of  $100. 
Margaret  Jones  died  in  1880.  Prior  to  her 
death  her  son,  J.  B.  Jones,  lived  <»>  the  land 
by  her  permission,  and  continued  to  reside 
upon  the  land  for  a  number  of  years  prior  to 
his  death  which  was  In  1906. 

The  said  Margaret  Jones  died  intestate 
and  left  five  children,  namely,  J.  T.  Jones,  0. 
F.  Jones,  J.  B.  Jones,  Tabitha  Blankenshlp 
and  Bettie  Mhoon.  Another  child,  Gus  Gay, 
died  without  issua  J.  B.  Jones  died  intes- 
tate, and  left  W.  P.  Jones  and  Veona  Jones 
his  children  and  only  heirs.  C.  F.  Drewery 
purchased  the  Interest  of  W.  P.  Jones,  which 
Is  claimed  to  be  a  one-half  Interest  In  the 
land.  N.  P.  Rich  purchased  the  Interest  of 
Veona  Jones,  which  Is  claimed  to  be  a  one- 
half  interest  in  the  land.  Whether  these  two 
children  of  J.  B.  Jones  owned  the  entire  ti- 
tle to  the  land,  or  only  a  one-fifth  Interest, 
depends  on  whether  J.  B.  Jones  held  this 
land  under  such  circumstances  as  barred  the 
title  of  his  brothers  and  sisters. 

There  is  some  slight  proof  that  Margaret 
Jones  placed  her  son,  J.  B.,  in  possession  of 
the  land,  intending  to  let  him  have  It  at  her 
death,  but  the  proof  Is  not  at  all  convindag 
on  this  proposition.  One  witness  states  that 
he  heard  Margaret  Jones  say  that  at  her 
death  the  place  was  his  (J.  B.  Jones)  that  the 
rest  of  the  boys  had  left  her.  She  lived  on 
the  land  at  that  time,  and  had  given  J.  B. 
permission  to  build  on  the  land  near  her 
home.  Her  other  dhildren  were  gone  to 
other  states.  However,  she  left  the  place 
before  her  death  and  died  at  the  home  of  her 
daughter,  Mrs.  Bettie  Mhoon,  at  Corinth, 
Miss.  She  made  no  deed  to  J.  B.  Jones,  and 
this  evidence  is  too  slight  within  Itself  to 
e:(clude  the  tltl^  of  the  other  helra 

After  the  death  of  bis  mother,  J.  B.  Jones 
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contlnned  to  reside  on  the  land,  paid  the  tax- 
es, which  were  assessed  to  htm,  cut  some 
Umber  which  he  never  accounted  for,  and 
paid  no  rents  to  his  brothers  and  sisters,  and 
when  he  moved  off  the  place,  one  Monroe  Rich- 
ardson lived  on  the  land  by  permission  of 
J.  B.  Jones,  but  paid  no  rent  except  to  keep 
the  taxes  paid.  This  holding  by  J.  B.  Jones 
and  Richardson  was  a  continuous  possession 
for  over  20  years.  The  land  was  poor,  and 
part  was  cleared  and  part  was  in  timber.  As 
the  land  would  become  worn  portions  would 
be  thrown  out  as  worn-out  old  fields,  and 
some  new  land  was  cleared  and  inclosed  by 
J.  B.  Jonea  The  land  brought  but  very  little 
Income. 

In  1910,  defendant  Nelms  bought  the  one- 
flfth  Interest  in  the  land  of  Bettie  Mhoon  and 
took  a  deed  from  her  and  her  husband. 

The  county  court  partition  proceeding 
filed  by  Nelms  was  against  the  other  heirs  of 
Margaret  Jones  and  purchasers  from  them 
and  their  descendants. 

The  chancellor  sustained  the  bill,  and  per- 
mitted a  recovery  of  the  land,  enjoining  the 
county  court  proceeding.  From  this  decree 
Nelms  appealed. 

Complainants'  title  to  more  than  one-fifth 
interest  depends  on  whether  the  possession  of 
J.  B.  Jones  was  adverse  to  his  cotenants. 

Having  no  deed  or  other  assurance  of  ti- 
tle, it  Is  necessary  to  look  to  the  proof  to  see 
whether  the  other  heirs  are  barred,  or  wheth- 
er a  grant  may  be  presumed  from  lapse  of 
time  and  exclusive  claim  of  right  to  the  en- 
tire estate. 

T.  F.  Wright  proved  the  possession  by  J. 
B.  Jones,  and  said  J.'  B.  claimed  the  land, 
but  he  admits  he  never  heard  him  say  any- 
thing abont  the  ownership,  and  he  proves  no 
fact  upon  which  he  bases  his  general  state- 
.  ment  that  J.  B.  made  this  claim. 

G.  F.  Drewery,  who  bought  from  the  son  of 
3.  B.  Jones,  said  he  supposes  J.  B.  claimed  to 
own  it,  bat  he  proved  no  distinct  fact  on  this 
point 

T.  3.  Dun  proved  that  he  heard  Margaret 
Jones  say  the  place  was  J.  B.  Jones's  at  her 
death,  as  the  other  children  had  all  left  .her, 
and  that  he  heard  J.  B.  Jonea  say  bis  farm 
■wtks  about  worn  out 

J.  Y.  Reed,  a  justice  of  the  peace,  proved 
tliat  he  assessed  the  taxes  In  the  name  of 
3.  B.  Jones. 

Jim  Russell  said  he  contracted  to  buy  the 
land  from  J.  B.  Jones  about  22  years  ago,  and 
that  J.  B.  claimed  to  own  the  land ;  that  he 
heard  nothing  about  a  child's  part  The  wife 
refused  to  sign  the  deed,  and  the  trade  fell 
tHroagh. 

B.  P.  Drewery,  a  brother  of  complainant 
C.  F.  Drewery,  said  he  tried  to  buy  the  land 
from  J.  B.  Jones,  and  that  his  wife,  Harriet, 
locked  herself  up  in  the  room  and  would  not 
»lgn  a  deed,  bat  be  proved  no  distinct  fact 
aa  to  claim  of  ownership  by  J.  B.  Jones  dur- 
ing his  possession  of  the  land. 

W.  B.  Ragan  said  that  J.  B.  Jones  lived  on 


the  land  and  sold  aome  timber,  but  he  never 
heard  him  say  whose  It  was. 

W.  P.  Jones,  the  son  of  J.  B.  Jones,  testi- 
fied as  to  his  father  cultivating  portions  of 
the  land  and  clearing  other  portions,  but 
he  said  he  never  heard  his  father  say  wheth- 
er he  had  a  child's  part  or  all  of  it  He  said 
that  his  aunt  Bettie  Mhoon  always  claimed 
she  owned  an  interest  in  the  land,  and  that  he 
tried  to  buy  her  interest 

N.  P.  Rich  said  that  70  or  80  acres  of  the 
land  had  been  cleared  first  and  last,  and  that 
it  was  mostly  worn  out,  and  the  inclosares 
had  been  turned  out  and  the  land  was  not  in 
cultivation  when  he  bought  from  the  daugh- 
ter of  J.  B.  Jones.  He  proved  no  fact  to  show 
that  there  was  ever  any  adverse  holding 
against  the  other  tenants  in  common  by  J.  B. 
Jones  or  his  heirs. 

Monroe  Richardson  said  that  J.  B.  Jones 
claimed  to  own  a  child's  part  and  admitted 
that  his  sister,  Bettie  Mhoon,  owned  an  in- 
terest, and  told  witness  in  1904  or  1905  to 
buy  her  share  if  he  wanted  to ;  that  witness 
wrote  to  Bettie  Mhoon  and  she  answered, 
proposing  to  sell,  claiming  an  interest,  and 
he  filed  h^r  letter  as  evidence.  He  said  he 
lived  on  the  land  by  contract  with  J.  B.  Jones 
and  i>aid  the  taxes  in  the  name  of  J.  B.  Jones, 
but  paid  no  other  rents. 

J.  M.  Pruner  said  he  contracted  with  J.  B. 
Jones  to  buy  this  land  15  or  16  years  ago, 
but  the  trade  was  not  consummated  because 
he  found  J.  B.  had  no  deed  and  only  owned 
one  part  He  said  J.  B.  claimed  to  own  his 
own  interest  and  the  interest  of  his  brothers^ 
Dock  and  Tom  Jones,  making  three  parts,  and 
told  witness  that  his  sisters,  Bettie  and  Tal>- 
itha,  owned  the  other  two  interests. 

D.  S.  Nelms,  the  defendant,  testified  that 
he  purchased  the  interest  of  Bettie  Mhoon, 
and  filed  his  deed  from  her  and  her  husband. 
He  said  that  J.  B.  Jones  told  him  several 
times  that  he  only  owned  a  child's  part ;  that 
the  understanding  was  tliat  be  was  to  stay 
on  the  land  as  long  as  he  lived  and  kept  the 
place  up  and  paid  the  taxes.  He  said  that 
he  bou::ht  the  share  of  Bettie  Mhoon  at  the 
suggestion  of  W.  P.  Jones,  who  was  to  pay 
him  for  It  In  making  "ties,"  but  did  not  do 
so ;  that  W.  P.  Jones  told  him  his  father  only 
had  a  child's  part 

Bettie  Mhoon  and  W.  R.  Mhoon,  her  hus- 
band, testified  that  Mrs.  Mhoon's  mother  did 
not  give  or  sell  the  place  to  J.  B.  Jones ;  that 
J.  B.  lived  on  the  place  with  the  understand- 
ing with  the  other  heirs  that  he  was  to  pay 
the  taxes  and  keep  up  the  repairs  for  the  use 
of  the  land ;  that  this  was  talked  among  the 
heirs  about  1S77  or  1878;  and  that  letters 
from  time  to  time  had  passed  between  Mrs. 
Mhoon  and  her  brother,  J.  B.  Jones,  recogniz- 
ing this  as  the  anderstandlng  and  conceding 
her  interest  in  the  land,  and  that  he  never 
claimed  to  own  more  than  a  child's  part 

[1,2]  The  doctrine  of  adverse  possession  Is 
to  be  taken  strictly,  and  must  be  made  out 
by  clear  and  positive  proof  and  not  by  infer- 
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enee,  every  presumption  being  In  fayor  of  a 
possession  in  snbordlnation  to  the  title  of  the 
true  otmer.  The  possession  of  one  tenant  in 
cominon,  as  a  general  proposition,  la  the  pos- 
session of  all.  If  one  tenant  in  common  en- 
ters upon  the  land  It  will  be  presumed  that 
he  enters  for  all,  and  his  holding  will  con- 
tlnne  as  tbe  possession  of  all,  by  construction, 
each  having  entire  possession  of  the  whole. 
To  orerturn  this  relationship  or  entirety  of 
possession  by  all,  there  must  be  some  plain 
demonstration  that  the  party  in  actual  pos- 
scfialoB  has  repudiated  the  right  of  his  co- 
tenants.  TTiere  can  be  no  adverse  possession 
«r  fliaselsln  by  one  tenant  in  common  except 
hy  some  act  or  conduct  on  his  part  which 
will  produce  an  actual  ouster  of  his  coten- 
anta. 

19,  4]  This  ouster  by  one  tenant  In  common 
against  his  cotenant  may  occur,  but  It  takes 
something  more  than  an  appropriation  of  the 
rents  without  an  accounting.  The  mere  si- 
lent, sole  occupation  by  one  of  the  entire 
property,  though  he  be  claiming  the  whole  es- 
tate,' and  appropriating  the  whole  rents, 
without  an  accounting  to  or  claim  by  the  oth- 
ers, without  notice  to  his  cotenant  that  his 
possession  Is  adverse,  and  unaccompanied  by 
some  act  which  can  amount  to  an  exclusion 
and  ouster  of  the  cotenant,  cannot  be  con- 
strued into  an  adverse  possession.  This 
ouster  and  exclusion  may  be  effected  by  tak- 
ing possession  and  affording  actual  notice  of 
a  dalm  of  sole  ownership  or  other  positive 
and  uneaulTocal  act  that  must  by  Its  nature 
put  the  other  cotenants  upon  notice  that  they 
are  excluded  from  the  possession.  A  pre- 
wimptlon  of  title  in  such  cases  may  also 
arise,  upon  the  same  ground  that  a  grant 
from  the  atate  Is  presumed,  by  an  exclusive 
and  uninterrupted  possession  of  the  land  by 
«ne  tenant  in  common  for  20  or  more  years, 
claiming  the  same  as  his  own,  without  any 
recognition  of  his  cotenants  or  claim  upon 
their  part. 

This  is  an  inference  of  fact  which  may  be 
deduced  from  the  whole  proof  on  the  subject. 
This  presumption  arises  Independent  of  the 
statute  of  limitations.  It  may  be  rebutted 
by  the  Infancy  or  other  disability  of  the  par- 
ties, their  actual  relationship,  or  other  facts 
showing  the  possession  was  not  adverse  but 
by  the  indulgence,  permission,  or  as  tenant 
of  the  owner.  Disabilities  may  accumulate 
to  rebut  the  presumption,  which  is  unlike  the 
statute  of  limitations.  Marr  v.  GlUIam,  1 
Cold.  488 ;  Hubbard  v.  Wood,  1  Sneed,  279 ; 
McClung  V.  Boss,  6  Wheat  110,  5  L.  Ed.  46 ; 
McCorry  v.  King,  3  Humph.  267,  39  Am.  Dec. 
165 ;  Brock  v.  Burchett,  2  Swan,  27. 

[I]  The  testimony  of  these  witnesses  does 
not  make  out  that  clear  and  unmistakable 
proof  necessary  to  show  a  holding  by  3.  B. 
Jones  to  the  exclusion  of  his  cotenants  of 
such  character  as  will  be  held  to  presume 


that  they  knew  he  was  Claiming  adversely  to 
them.  The  testimony  of  Mrs.  Mhoon  and  her 
husband  is  positive  to  the  effect  that  J.  B. 
Jones  was  permitted  to  nse  and  occupy  the 
land  during  his  lite  free  of  rent,  except  to 
keep  up  the  improvements  and  pay  the  taxes. 
The  positive  proof  that  he  recognized  this 
understanding  In  statements  to  other  witness- 
es strengthens  their  testimony.  Tbe  fact 
that  his  own  son  could  not  state  that  he 
claimed  the  entire  title  Illustrates  the  weak- 
ness of  the  contention  that  his  cotenants  bad 
notice  of  an  adverse  claim.  The  lapse  of 
time  and  failure  to  account  for  rents  are  ful- 
ly explained  by  positive  testimony,  and  this 
overcomes  any  presumption  of  adverse  hold- 
ing. Take  for  granted  that  J.  B.  Jones  did, 
at  the  times  stated  by  the  few  witnesses  on 
that  question,  offer  to  sell  the  pr(%)erty,  and 
held  out  the  idea  that  It  was  his  own,  such 
occasional  claims  on  his  part  cannot  give  no- 
tice to  the  owners  that  he  was  repudiating 
his  obligation  and  understanding  with  them, 
unless  this  was  communicated  to  his  coten- 
ants. 

[I]  And  even  If  his  possession  was  adverse, 
it  cannot  affect  the  title  of  Mrs.  Mhoon,  a 
married  woman.  It  was  unnecessary  to  plead 
her  coverture. 

The  defendant  was  not  setting  op  a  statute 
of  limitations.  The  complainants  were  atr 
tempting  to  prove  title  under  the  statute.  It 
was  a  question  of  presumption  by  lapse  o( 
time  which  might  be  rebutted  by  showing 
that  Mrs.  Mhoon  was  a  married  women,  and 
this  was  a  matter  of  proof  arising  under 
averments  of  title  and  denial  thereof.  So 
far  as  an  issue  is  conoemed  as  to  an  advene 
possession  which  operates  to  transfer  title, 
It  is  unnecessary  to  plead  the  statute  of  lim- 
itations. Iron  8t  C!oaI  Company  t.  Schwoon, 
124  Tenn.  216,  1S6  S.  W.  785. 

Our  statute  provides  that  in  ejectment  the 
defendant  may  plead  that  he  is  not  guilty  of 
withholding  the  premises  claimed  by  the 
plaintiff,  and  upon  such  plea  may  avail  Itlm- 
self  of  all  legal  defenses.  Shannon's  Code,  i 
498P. 

If  it  Is  unnecessary  to  plead  the  statute  ot 
limitations  on  the  effect  of  the  statute  to 
toll  the  title,  arising  in  an  ejectment  suit,  It 
follows  necessarily  that  an  ezcepti(m  to  the 
statute  need  not  be  pleaded. 

So,  Mrs.  Mhoon's  title  was  not  taken  away 
from  her  even  if  the  possession  was  adverse. 
The  defendant  holds  under  her  by  conveyance 
executed  since  the  possession  relied  on,  and 
if  she  was  not  barred,  neither  was  the  de- 
fendant 

The  result  is  that  the  chancellor  was  in 
error  In  granting  the  relief  prayed  for  in  the 
bill,  and  his  decree  Is  reversed  and  the  inJ^n^ 
tion  dissolved  and  the  bill  dismissed,  at  com" 
plalnants'  costs. 
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MBMPHIS  &  AIIKAJ4SAS   CITX  FACKBT 

CO.  V.  AGNEW. 
(Snpreme  Court  of  Tennessee.    July  7,  1915.) 

1.  COSFORATIONB  «=>661— PoWKBSOrFOBEION 

CoRPOBATioNS— Actions— Accounting. 
That  a  corporation  has  failed  to  comply 
•with  the  law  requiring  every  foreign  corporation 
to  file  a  certified  copy  of  its  charter  with  the 
secretary  of  state,  and  is  therefore  doing  busi- 
ness in  violation  of  law,  does  not  prevent  St 
from  requiring  its  oflficers  and  employfes  to  ac- 
count for  secret  profits  made  with  the  compa- 
ny's money  and  credit. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Die.  §{  2538.  2539. 2542,  2S43,  2544.  2546, 
2563-2567;    I>ec  Dig.  <g=9661.] 

2.  GoKPoaATioRs  <6=»314— Ultba  Yibks  Aozs 
— Accounting. 

The  captain  of  a  steamboat  dealt  in  cotton 
seed  and  other  commodities  on  commission  with- 
out the  knowledge  of  his  employers,  who_  subse- 
quently brought  an  action  for  an  accounting  for 
secret  profits.  Held  that,  although  the  transac- 
tions upon  which  the  action  was  based  were 
ultra  vires  the  corporation,  they  were  not  malum 
in  ae,  and  profits  made  thereby  witdt  the  aid  of 
the  company's  name  and  the  use  of  its  em- 
ployes were  recoverable. 

lEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1393-1398,  1400»  Dec.  Dig.  <8=» 
314.} 

Appeal  from  Chancery  Court,  Shelby  Coun- 
t>- ;    F.  H.  Heiskell,  Chancellor. 

Suit  by  the  Memphis  &  Arkansas  City 
Packet  Company  against  R.  B.  Agnew.  From 
a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Canithers  Ewlng,  of  Memphis,  for  appel- 
lant McKellar  &  Kyser  and  Gilmer  P. 
Snalth,  all  of  Memphis,  for  appellee. 

WILLIAMS,  J.  The  bill  of  complaint  was 
filed  by  the  packet  company,  a  body  coipo- 
xate  nnder  the  laws  of  the  state  of  Arkansas, 
against  Agnew,  the  captain  of  its  steamboat, 
the  Kate  Adams,  plying  between  Memphis 
and  Arkansas  City,  who  was  also  the  secre- 
tary, superintendent,  and  director  of  the  com- 
pany, to  recover  sums  alleged  to  have  been 
made  by  def^idant  during  his  period  of 
service  by  way  of  commissions  on  purchases 
of  cotton  seed  at  various  landings  made  by 
that  boat,  using  in  the  transactions  tbe 
money  and  credit  of  complainant  company, 
and  handling  and  weighing  the  seed  by  using 
the  employes  of  the  company. 

It  was  further  alleged  that  from  1905  to 
the  date  of  his  discharge  the  defendant  had 
received  tnm  the  Tennessee  Cotton  Oil  Com- 
pany 60  cents  per  ton  commission  on  such 
cotton  seed  delivered  by  the  boat  to  the 
oil  c<Hnpany,  aU  without  the  knowledge  of 
the  packet  company;  that  the  accounts  of 
audi  commissions  were  carried  upon  the 
books  of  the  oil  company  in  the  name  of  the 
steamer,  E^te  Adams;  and  that  payments 
were  made  to  himself  by  defendant  in  the 
name  of  the  steamer. 

It  was  also  alleged  In  the  bill  of  complaint 


that  cotton  seed  sadcs  had  been  imrcSiMed  by 
deftodant  Agnew  with  complainant  com- 
pany's money,  then  transported  to  {danters 
along  the  banks  of  the  Mississippi  river,  han- 
dled tty  the  boat's  employes,  ■  and  sold  at  a 
profit  to  the  customers  of  the  boat,  blDed 
out  and  collected  In  the  name  of  the  com- 
plainant; the  profits  being  appropriated  by 
defendant 

Also,  that  profits  had  been  made  In  the 
purchase  and  sale  of  cotton  seed  In  like  man- 
ner. 

The  defendant  answered,  proof  was  taken, 
and  the  cause  was  referred  to  the  master 
to  state  an  account  under  a  decretal  order 
of  the  chancellor  to  the  effect  that  defendant 
should  be  charged  with  aU  moneys  paid  rat 
by  him  to  himself  not  for  the  benefit  ol 
complainant  company  and  in  breach  of  kte 
duty.  The  master  reported:  (1)  That  com- 
plainant had  received  as  commission  on 
cotton  seed,  $11,308.40;  (2)  that  he  had  re- 
ceived as  profits  on  the  purchases  and  sales 
of  sacks,  $3,458.05;  (3)  that  he  had  drawn 
as  profits  on  the  purchase  and  sale  of  eet- 
ton  seed,  $8,344.43;  and  (4)  that  miscellane- 
ous Items,  properly  chargeable  to  defendant, 
amounted  to  $506.76.  The  total  so  report- 
ed to  be  due  to  complainant,  therefore,  was 
$23,817.63. 

The  chancellor  adopted  this  report  and  de- 
creed the  defendant  to  be  liable  accordingly. 
The  defendant  appealed  to  this  court  and  has 
as.slgned  errors. 

The  proof  shows  the  defendant  to  have 
occupied  the  trust  relations  to  complainant 
company  above  indicated,  and  that  h*  had 
the  cpnQdence  of  the  other  officials  to  the  ex- 
tent that  his  boc^s  were  ^ever  audited  until 
his  Infidelity  was  discovered  shortly  be- 
fore his  dlstdiarge.  He  had  fall  charge  «t 
the  company's  record  and  books,  and  signed 
all  checks  on  the  bank  account  of  the  com- 
pany in  disbursement  of  its  funds,  including 
those  payable  to  himself  for  commiasAons  on 
cotton  seed,  etc. 

In  reference  to  the  commission  on  oeed 
derived  from  the  oil  company,  the  proof 
shows  that  this  was  paid  for  the  Infiuence 
and  facility  the  boat  had  In  the  accumulation 
of  a  supply.  The  oil  company  understood  It- 
self to  be  paying  the  commission  to  the  Kate 
Adams;  It  did  not  concern  that  company 
whether  Agnew  was  captain  in  charge  of  the 
boat  or  another ;  and,  had  it  been  known  to 
that  company's  officials  that  Agnew  was 
secretly  profiting,  the  commission  deal  would 
not  have  been  made;  Its  existence  was  not 
disclosed  to  the  complainant  company,  though 
most  of  the  commission  sums  were  paid  by 
the  oil  company  to  the  account  of  the  boat 
and  then  diverted  by  defendant. 

The  allegations  of  the  bill  of  complaint  in 
respect  to  the  cotton  seed  bags  were  sostaln- 
ed  by  the  proof. 

Touching   the   profits   on    independent   or 
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direct  purchases  and '  sales  of  cotton  seed, 
the  facts  appear  to  be: 

That  these  were  conducted  with  the  funds 
of  and  by  use  of  the  facilities  of  the  boat 

Beginning  with  the  organization  of  this 
company  prior  to  defendant's  connection  with 
the  company,  and  for  a  period  of  many 
years,  the  present  steamer  Kate  Adams,  for 
the  purpose  of  Increasing  Its  cargo  and  cor- 
respondingly Its  revenue  and  for  the  purpose 
of  accommodating  its  patrons,  had  from 
time  to  time,  through  its  ofHcers,  captains, 
and  clerks,  in  a  limited  way  bought  cotton 
seed  and  other  products  on  the  banks  of  the 
Mississippi  river  under  a  custom  that  bad 
existed  for  many  years,  the  profits  on  which 
had  gone  to  the  complainant  company. 

Whenever,  for  example,  the  boat,  in  order 
to  get  seed,  had  to  make  an  out  of  the  way 
landing  and  one  more  expensive  than  a  regu- 
lar landing,  something  less  than  the  market 
price  was  paid  for  the  seed,  and  this  differ- 
ence was  added  to  the  freight  rate  from  that 
landing,  on  account  of  the  increased  expense 
of  making  the  landing. 

When  defendant  Aguew  began  to  operate 
In  seed  for  a  secret  profit  on  sales,  the  funds 
and  credit  of  the  steamer  were  used;  and  the 
actual  purchases  were  conducted  for  the 
most  part  by  the  clerk  of  the  boat  and  his 
subordinates,  all  of  whom  were  the  employ^ 
of  and  paid  by  complainant 

The  miscellaneous  items  are  termed  by 
complainant  and  properly  so  on  the  record, 
as  "petty  graft"  respecting  which  no  de- 
fense is  seriously  urged. 

The  defenses  relied  on  in  the  assignment 
of  errors  are: 

(1)  That  the  complainant  company  as  an 
Arkansas  corporation  had  not  complied  with 
the  law  which  requires  every  foreign  cor- 
poration to  file  a  certified  copy  of  Its  charter 
with  the  secretary  of  state;  and,  since  it  was 
doing  business  in  violation  of  law,  it  could 
not  call  defendant  to  account 

(2)  That  the  matters  and  things  made  the 
basis  of  complainant's  suit  were  ultra  vires 
acts,  and  hence  not  to  be  made  the  basis  of 
a  right  and  the  court  erred  in  failing  to  hold, 
on  the  issue  as  to  whether  defendant  was,  in 
the  various  transactions  mentioned,  acting 
for  complainant  that  defendant  was  not  so 
acting.  When  a  party  may  be  acting  in  two 
capacities,  in  one  of  which  his  conduct  would 
be  unlawful  and  against  public  policy,  or,  in 
the  other,  when  his  conduct  would  be  legal 
and  proper,  the  court  should  adopt  that  view 
of  his  conduct  consistent  with  law. 

[1]  Going  to  a  consideration  of  the  first  of 
these  defenses:  There  appear  to  be  cases 
holding  to  this  view  and  denying  a  noncom- 
plying  foreign  corporation  the  right  to  re- 
cover on  a  note  of  its  agent  executed  for 
money  received  under  the  contract  of  agency, 
on  the  ground  that: 

It  "would  be  to  make  the  public  policy  of  the 
state  subsidiary  to  the  propriety  and  policy  of 
the  rule  of  private  law  which  forbids  an  agent 
to  question  the  right  of  his  principal  to  money 


collected  by  him  for  the  principal.  Such  a  nde 
ignores  the  broad  and  controllmg  rights  of  the 
public."  Thomas  Mfg.  Co.  v.  Knapp,  101  Slinn. 
432.  112  N.  W.  989:  Benefit  Socftty  v.  Lesser, 
105  Mich.  716.  63  N.  W.  977. 

But  In  State  ▼.  O'Brien,  M  Tenn.  79,  28  S. 
W.  311,  26  Lu  R.  A.  252,  this  court  said: 

"Whatever  others  might  say  about  the  right 
of  this  foreign  corporation  to  come  into  thii 
state  to  carry  on  its  business  and  acquire  prop- 
erty interests  without  first  having  complied  with 
the  requirements  of  the  act  of  1891,  at  any  rate 
the  defendant's  mouth  is  closed  when,  as  agent, 
he  receives  the  money  of  and  for  this  corpora- 
tion, and  feloniously  appropriates  it  to  bis  own 
use.  The  wrongful  act  of  the  principal  cannot 
be  invoked  as  a  protection  against  the  still  more 
wrongful  act  of  the  guilty  agent  To  him,  under 
such  circumstances,  the  rule  of  estoppel  applies." 

While  State  v.  O'Brien  was  a  criminal  case, 
the  court  in  the  later  civil  case  of  Insurance 
Co.  v.  Kennedy,  96  Train.  711,  716,  36  S.  W. 
709,  correctly,  albeit  as  dictum,  said  In  re- 
spect of  such  a  defense  by  an  agent  of  a  uon- 
complylng  foreign  corporation  that  he  would 
be  concluded  on  the  authority  of  the  O'Brien 
Case.  And  the  cases  from  several  Jurisdic- 
tions deny  the  defense  to  an  agent  In  dvli 
cases.  Penn  Mutual,  etc.,  Co.  v.  Bradley,  21 
N.  Y.  Supp.  8761, 142  N.  T.  660,  37  N.  E.  569; 
U.  S.  Express  Oo.  v.  Lucas,  36  Ind.  361; 
Walker  v.  Kremer,  29  Fed.  Cas.  No.  17,076; 
De  Lavol  Separator  Co.  v.  Walworth,  13  Brit 
Columbia,  295.  And  see  Holleman  v.  Brad- 
ley Fertilizer  Co.,  106  Ga.  156,  32  S.  B.  83, 
and  note  to  Moss  Mercantile  Oo.  v.  First 
Nat  Bank,  47  Or.  361,  82  Pac.  8,  2  I*  R.  A. 
(N.  S.)  657,  8  Ann.  Cas.  572. 

This  accords  with  those  rulings  made  in  the 
analogous  cases  which  Involve  an  attempted 
defense  upon  the  part  of  the  agent  that  the 
fund  In  question  was  realized  as  the  result 
of  an  illegal  transaction,  and  where  it  is  held 
not  to  be  maintainable,  that  the  money  can- 
not be  retained  on  the  ground  of  the  illegality 
of  the  original  transaction,  but  that  the  law 
will  raise  an  Indebtedness  in  assumpsit  as 
against  the  defendant  Bendet  v.  Ellis,  120 
Tenn.  277,  296,  111  S.  W.  795,  18  L.  R.  A. 
(N.  S.)  116,  127  Am.  St  Rep.  1,000;  Brooks 
V.  Martin,  2  WalL  70, 17  L.  Ed.  732 ;  Pointer 
V.  Smith,  54  Tenn.  (7  Heisk.)  737. 

We  therefore  rule  against  this  contention 
of  the  defendant 

[2]  It  is  next  urged  in  behalf  of  the  defend- 
ant Agnew,  as  noted  above,  that  the  profits 
sought  to  be  recovered  of  him  were  not  pro- 
duced by  him  while  acting  within  the  scope  of 
his  duty ;  and  that  the  lines  of  endeavor  in 
which  the  money  was  made  were  lines  that 
were  ultra  vires  the  complainant  corporation. 
Therefore,  that  the  law  will  not  permit  that 
corporation  io  violate  its  charter  by  taking 
the  profits  or  proceeds  of  bis  transactions 
not  originally  competent  to  the  company,  and 
which,  therefore,  arise  from  undertakings 
not  in  confilct  with  the  business  of  the  com- 
pany. 


>  Reported  in  full  in  the  New  York  Supple- 
ment; reported  as  a  memorandum  decision  with- 
out opinion  in  66  Hun,  636. 
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It  should  be  kept  In  mind  that  the  profits 
were  realized  in  transactions  conducted  by 
the  defendant,  not  in  bis  own  name,  but  In 
the  name  of  the  company's  boat,  with  the 
company's  money,  and  aided  in  most  of  them 
by  the  work  of  the  company's  employee.  The 
learned  counsel  of  defendant  Agnew  cite  no 
cases  that  deny  a  recovery  under  stich  cir- 
cumstances, and  it  would  be  a  reproach  to 
the  law  if  they  could.  The  cases  relied  on 
by  them  are  such  as  define  in  this  connection 
what  is  meant  by  the  term  "in  execution  of 
the  agency,"  and  whether  or  not  the  act 
complained  of  fell  within  the  scope  of  the 
official  business,  such  as  Latta  r.  Kilbourn, 
150  U.  S.  524,  U  Sup.  Ct  201,  37  I*  Ed.  1169 ; 
Aas  T.  Benham,  2  Ch.  D.  (1891)  244 ;  Kellogg, 
etc.,  Oo.  T.  Webster  Mfg.  Co.,  140  WU.  341, 
122  N.  W.  737,  and  we  may  add  Case  v.  Kelly, 
ISS  U.  S.  21, 10  Sap.  Ct  216,  33  L.  Ed.  513. 

The  transactions,  if  conceived  of  as  bay- 
ing  been  done  for  or  in  behalf  of  the  com- 
plainant company,  were  not  malum  in  ae. 
If  the  fact  that  money  withheld  by  an  agent 
«ame  from  the  prosecution  of  an  illegal  en- 
terprise constitutes  no  defense,  as  we  have 
seen,  we  fail  to  see  how  the  fact  that  the 
lands  here  sought  to  be  reoorered  were  the 
product  of  merely  ultra  vires  transactions 
should  do  BO.  The  defendant  is  bound,  not 
by  reason  of  the  Illegality  of  such  course  of 
conduct,  but  by  reason  of  his  agency. 

In  Thompson  on  Corporations,  {  2849,  It  Is 
said: 

"On  the  clearest  principle  an  officer  cannot 
withhold  from  a  corporation  the  proceeds  of  a 
transaction  conducted  by  him  for  the  corpora- 
tion on  the  ground  that  the  transaction  was  ul- 
tra vires.  Thng;  for  example,  where  a  bank, 
without  having  power  to  do  bo,  negotiated  bonds, 
it  was  held  that  the  cashier  who  performed  the 
work  conld  not  retain  the  profits  of  the  trans- 
■action  as  his  own  on  the  theory  that  the  trans- 
Action  was  ultra  vires  the  bank.  If  the  transac- 
tion was  ultra  vires,  it  was  not  malum  in  se, 
and  under  the  prevailing  rule  the  question  could 
not  be  raised  by  the  State.  So,  the  president 
«f  a  corporation  was  not  allowed  to  set  up  the 
doctrine  of  ultra  vires  as  a  defense  when  sued 
for  the  unlawful  conversion  of  the  stock." 

It  has  been  ruled  that  land,  given  the 
president  of  a  railroad  corporation  in  consid- 
eration of  the  company's  extending  its  line 
of  railway  to  the  property  of  the  gi-antor, 
belongs  to  the  company,  even  though  it  was 
without  power  under  its  charter  to  acquire 
such  property.  Scott  y.  Farmers',  etc..  Bank, 
97  Tex.  31,  75  S.  W.  7,  104  Am.  St  Rep,  835. 

In  Goodhue,  etc.,  Oo.  v.  Dfivia,  81  Minn. 
210,  83  N.  W.  531,  Davis  was  sued  for  profits 
made  while  serving  as  manager,  and  defend- 
ed on  the  ground  that  the  corporation  was 
without  power  to  do  the  things  that  he  bad 
done  in  the  production  of  the  profits.  The 
-court  said: 


'^t  is  not  necessary  to  determine  whether  tht 
corporation  had  power  to  purchase  grain  and 
sell  it  for  profit  It  may  be  conceded  that  it 
had  not,  yet  the  agent  cannot,  while  engaged  in 
the  service  of  his  employer  or  principal,  act  in 
the  capacity  of  both  buyer  and  seller,  without 
such  principal's  consent;  and  •  •  •  in  such 
cases  'all  profits  made  in  the  course  of  an  agen- 
cy belong  to  the  principal,  whether  they  are 
the  fruits  of  the  performance  or  of  a  violation 
of  the  agent's  duty.' " 

In  the  case  of  Mt  Vernon  Bank  v.  Porter, 
52  Mo.  App.  248,  65  Mo.  App.  448,  148  Mo.  176, 
49  S.  W.  982,  the  facts  were  that  the  cashier 
of  a  bank  negotiated  a  sale  of  bonds  and  re- 
ceived $1,000  therefor  and  refused  to  account 
to  the  banking  company  on  the  ground  that 
what  he  had  done  was  beyond  the  scope  of 
his  duty  as  cashier  and  not  within  the  line 
of  the  bank's  business,  according  to  its  char- 
ter.   It  was  said  on  the  point: 

"The  contract  of  the  bank  (through  its  offi- 
cers) to  sell  the  bonds  was  not  malum  in  se,  and, 
if  it  be  conceded  that  it  overstepped  its  char- 
tered powers  in  so  doing,  it  was  a  transgression 
for  which  it  is  answerable  to  the  state 
alone.    •    •    • 

"The  transaction  was  not  malum  in  se,  and 
the  contract  between  the  bank  and  the  owners 
of  the  bonds  has  been  fully  executed,  and  we  can 
discover  no  reason  why  the  doctrine  of  ultra 
vires  should  shield  defendant" 

And  see  U.  S.  Express  Co.  y.  Tyucas,  supra ; 
Flsk  V.  Patton,  7  Utah,  409,  27  Pac.  1,  and 
Hcrtzler  v.  Gelgley,  198  Pa.  419,  46  Atl.  366, 
79  Am.  St  Eep.  724. 

The  effort  of  the  defendant  to  escape  civil 
liability  by  advancing  that  the  public  policy 
touching  corporate  encroachments  and  ex- 
cesses forbids  bis  being  called  to  a  reckoning 
makes  pertinent  the  observation  of  Lord 
MacNaghten  in  Nordenfelt  v.  Maxim,  etc., 
Co.,  [1894]  A.  C.  635: 

'There  is  a  homely  proverb  current  in  my 
part  of  the  country  whicn  gays  you  may  not  'sell 
the  cow  and  sup  the  milk.  It  seems  almost 
absurd  to  talk  of  public  policy  in  connection 
with  such  a  case.  It  is  a  public  scandal  when 
the  law  is  forced  to  uphold  a  dishonest  act." 

There  is  more  than  one  phase  to  sound  pub- 
lic policy.  One  of  these  that  ought  to  be  par- 
amount is  that  courts  should  close  their 
ears  when  dishonest  men  attempt  to  wrest 
and  quote  rules  of  law  in  an  effort  to  shield 
them  from  the  consequences  of  their  mis- 
deeds. 

The  plea  of  ultra  vires  should  not,  as  a 
general  rule,  prevail  when  interposed  against 
a  corporation  when  it  would  not  advance 
Justice  but  result  in  injustice.  Carson  Olty 
Say.  Bank  v.  Carson,  etc.,  Co.,  90  Mich.  550, 
51  N.  W.  641,  30  Am.  St  Rep.  454.  It  can- 
not avail  here. 

Affirmed. 
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PECOS  ft  N.  T.  BY.  OO,  ▼.  ROSBNBLOOM 

et  al.    (No.  2364.) 
(Supreme   Court  of   Texas.     June   26,   1915.) 
CoMifERCE    ^=27  —  Interstate    Comuebck  — 

"Engaged  in  Interstate  Commerce." 
A  railroad  yard  clerk  required  to  check 
up  cars  in  trains  and  take  their  numbers  to 
make  a  proper  report  thereof  is  not,  while 
walking  through  the  yard,  engaged  in  interstate 
commerce  within  the  federal  Employers'  Lia- 
biUty  Act  (Act  April  22,  1908,  c.  149,  35  Stat 
65  (U.  S.  Comp.  St.  1913,  SS  8657-8605]),  in 
tli«  absence  of  anything  to  show  his  connection 
with  an  interstate  freight  train  in  the  yard  ur 
anything  to  show  his  purpose  in  walking 
through  the  yard,  or  character  of  work  done  by 
him. 

[Ed.  Note.— For  other  cases,  see  Commercet 
Cent  Dig.  S  26 ;  Dec.  Dig.  <3=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

On  motion  for  rehearing.    Oyerruled. 
For  fonner  opinion,  see  173  S.  W.  215. 

PHILLIPS,  G.  J.  The  opinion  delivered  in 
the  case  by  the  late  Chief  Justice  Brown  on 
the  original  hearing,  in  its  statement  of  the 
ease,  is  corrected  In  the  following  particu- 
lars so  as  to  conform  to  the  findings  of  fact 
made  by  the  honorable  Court  of  Civil  Ap- 
peals: At  the  time  of  Rosenbloom's  death  a 
freight  train  of  the  plaintiff  in  error  was 
leaving  its  yards  In  Amarillo  upon  track  No. 
4,  moving  out  slowly  upon  the  track.  Just 
before  his  death  Bosenbloom  was  walking 
between  track  No.  4  and  track  No.  5,  immedi- 
ately adjacent,  in  the  same  direction  the 
train  was  moving.  The  Court  of  Civil  Ap- 
peals has  found  that  the  testimony  did  not 
disclose  toi  what  purpose  Kosenbloom  was 
walking  between  the  tracks  by  the  side  of 
the  moving  tnain,  or  what  he  had  been  doing, 
If  anything,  just  before  the  accident.  This 
freight  train  was  composed  of  ears  which 
bad  come  in  from  New  Mexico  over  the  line 
of  the  railway  company  and  were  destined 
for  points  without  the  state  of  Texas,  except 
one  car  destined  for  a  point  within  the  state 
of  Texas.  The  original  opinion  was  i>OBslbIy 
further  inaccurate  in  stating  that  the  space 
between  the  tracks  was  so  narrow  that  one 
standing  between  them  with  cars  upon  one 
of  the  tracks  was  in  danger  of  being  knocked 
down  by  passing  cars  upon  the  other. 

It  is  urged  by  the  railway  company  that 
Bosenbloom,  as  Its  employ^,  was  engaged  In 
Interstate  commerce  at  the  time  of  his  In- 
Jury,  subjecting  the  asserted  cause  of  action 
to  the  government  of  the  federal  Kmployers' 
Liability  Act.  This  contention  is  based  upon 
the  fact  that  the  freight  train  by  the  side  of 
which  Bosenbloom  was  walking  just  before 
the  accident  carried  Interstate  freight,  and 
that  Bosenbloom  was  a  yard  clerk  whose 
duties  Included  the  examination  of  such  a 
train  and  the  making  of  a  record  of  the  num- 
bers and  initials  on  the  cars,  and  the  inspec- 
tion and  making  of  a  record  of  the  seals  on 
the  car  doors,  etc.    E^rom  this  it  is  insisted 


that,  wUIe  he  was  engaged  In  that  character 
of  work,  and  until  he  had  returned  to  the 
office  of  the  company  from  su«ax  work,  with 
respect  to  the  train  in  question,  he  was  em- 
ployed in  Interstate  commerce.  The  cases  of 
St.  L.,  S.  F.  ft  T.  By.  T.  Scale,  229  U.  S.  156, 
38  Sup.  Ct  661,  57  L.  Ed.  1129,  Ann.  Oss. 
1914C,  166,  and  N.  C.  B.  Co.  v.  Zachary,  232 
U.  S.  248,  34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann. 
Oas.  1914C,  169,  are  cited  upon  the  question. 
In  our  opinion,  the  evidence  did  not  raise  the 
issue.  Neither  of  the  cases  cited  can  be  held 
to  reach  this  case.  In  the  first  Scale,  whose 
duties  were  similar  to  those  of  Bosenbloom, 
was  proceeding  at  the  time  of  his  injury 
through  the  yard  of  the  railway  company  to 
one  of  its  tracks  to  meet  an  incoming  train 
engaged  in  the  movement  of  interstate 
freight,  for  the  purpose  of  obtaining  the  num- 
bers of  the  cars  and  otherwise  performing  his 
duties'  in  respect  to  them,  and  he  was  held 
to  have  been  engaged  directly  in  a  duty  con- 
nected with  the  movement  of  Interstate 
freight  In  the  other  case  it  was  held  that 
an  employe's  act  In  preparing  an  engine  for 
a  trip  to  move  freight  in  Interstate  commerce 
was  the  act  of  one  engaged  in  Interstate  com- 
merce, and  that  he  was  still  on  duty  and 
employed  in  such  commerce  in  temporarily 
leaving  hla  engine  and  going  to  his  boarding 
house  preparatory  to  departing  upon  his  run 
with  the  engine.  It  was  not  shown  here  that 
Bosenbloom  had  been  engaged  la  any  service 
connected  with  the  interstate  freight  train, 
and  in  the  state  of  the  evidence  his  walking 
through  the  yard  cannot  be  said  to  have  had 
any  association  with  a  duty  In  respect  to  it 
The  finding  of  the  Court  of  Civil  Appeals  is 
definite  to  the  effect  that  the  evidence  did  not 
disclose  for  what  purpose  he  was  walking 
through  the  yard,  or  what  character  of  work 
he  had  been  «igaged  in  Just  before  his  in- 
jury. The  distinction,  therefore,  between  the 
present  case  and  those  cited,  is  obvious. 

The  motion  for  rehearing  is  accordingly 
overruled. 


BABFIEILD  et  al.  v.  BMEBT  et  al. 

(No.  8248.) 

(Supreme   Court  of   Texas.     June   26.   1915.) 

Appeal  and  Error  ®=>1071  —  Ck)NCi,n8ioN8 

OF  Trial  Judge — Failure  to  File. 

Failure  of  the  trial  judge  to  file  his  con- 
clusions in  the  statutory  time  does  not  warrant 
a  reversal,  it  not  preventing  a  proper  presenta- 
tion of  the  questions  involved  on  the  appeal,  or 
operating  to  appellants'  prejudice  in  the  appel- 
late court 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4234-4239;  Dec.  Dig.  «=» 
1071.] 

Action  by  F.  H.  Barfleld  and  others 
against  S.  E.  Emery  and  another.  Judgment 
for  plaintiffs  was  reversed  by  the  Court  of 
Civil  Appeals  (156  S.  W.  311),  and  defend- 
ants petition  for  writ  of  error.  Beversed 
and  remanded  to  Court  of  Civil  Appeals. 


«=9Por  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Num1>erea  Digests  and  Indexsa 
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J.  M.  Wagstafl,  of  Abilene,  for  plaintiffs 
In  error.  Ben  Ij.  Cox  and  Eugene  De  Bog- 
ory,  both  of  Abilene,  for  defendants  In  error. 

PHILUPS,  C.  J.  An  answer  having  been 
filed  by  the  defendants  to  the  petition  for 
writ  of  error,  we  are  enabled  to  decide  the 
oas&  It  is  <«e  In  whidi  the  Honorable 
Conrt  of  CiTil  Appeals  for  the  Second  Dis- 
trict has  reversed  the  Judgment  of  the  trial 
court  there  rendered  in  favor  of  the  plain- 
tiff in  error  because  of  the  failure  of  the 
trial  court  to  file  his  findings  of  fact  and 
conclusions  of  law  upon  the  motion  of  the 
defendants  In  error  within  10  days  after  the 
adjournment  of  the  term.  A  bill  of  exception 
contains  an  explanation  of  ,the  trial  Judge  of 
his  omission  to  file  his  conclusions  wittdn 
the  statutory  period,  due,  as  stated  by  Iiim, 
to  the  fact  that  his  home  was  under  quar- 
antine during  the  period  necessary  for  their 
preparation ;  this  explanation,  however,  be- 
ing controverted  by  opi)Osing  affidavits.  Al- 
though the  conclusions  of  the  trial  Judge 
were  not  duly  filed,  it  appears  that  a  state- 
ment of  facts  was  duly  prepared  and  filed 
and  accompanied  the  record  on  the  appeal. 

We  agree  with  the  view  expressed  in  the 
dissenting  opinion  of  Chief  Justice  Conner 
that  it  does  not  appear  that  the  omission  of 
the  trial  Judge  to  duly  file  his  conclusions 
prevented  a  proper  presentation  of  the  ques- 
tions Involved  in  the  appeal,  or  that  it  could 
have  <^)erated  to  the  prejudice  of  the  appel- 
lants In  that  court.  We  are  of  opinion  there- 
fore .that  It  did  not  in  itself  warrant  a  re- 
versal of  the  Judgment. 

Since  it  appears  that  the  Judgment  was  re- 
versed upon  this  ground,  in  reversing  the 
Judgment  of  the  Court  of  Civil  Api>eal8,  the 
case  is  remanded  to  that  court  for  further 
consideration.  A  more  extended  opinion  will 
be  later  filed. 


O'NEAL  et  al  v.  BUSH  &  TILLAK. 
(No.  8403.) 
(Supreme  Court  of  Texas.    June  26,  1915.) 
On  motion  for  rehearing.     Granted,  and 
original  Judgment  set  aside,  and  case  con- 
tinued for  determinatloD. 

For  former  opinion,  see  178  S.  W.  809. 

PHILLIPS,  C.  J.  We  are  not  satUfied  with 
the  decision  of  this  case  as  made  on  the  orig- 
inal hearing.  The  motion  of  the  defendants 
In  error  for  a  rehearing  is  granted,  and  our 
original  Judgment  set  aside ;  the  case  being 
«ontinned  for  determination  at  the  next  term. 

It  should  be  said  that  the  inaccurate  state- 
ment in  his  opinion  as  to  the  disi>osition 
made  of  the  case  by  the  Court  of  Civil  Ap 
peals  was  intended  to  be  corrected  by  Judge 
Brown  before  it  was  filed,  and  this  was  not 
done  only  through  oversight.  While  the 
statement  was  erroneous,  it  was  not  one  of 
vital  importance. 


Efa[  parte  BnTOHBUIi.    (No.  2833.) 

(Supreme   Court   of   Texas.      June   23,   1916. 

Motion  for  Rehearing  Overruled  June 

26,  1915.) 

1.  CONSTITOTIONAL     LAW     «=965— DlSTKIBU- 

TiON  OF  PowEBs— Delegation  of  Lboisi^- 

TivE    Functions— Pbohibition    or    Pool 

Rooms— Statutes. 
Acts  33d  Leg.  c.  74  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  e319a-6S19n),  providin^f 
that  the  qualified  voters  of  any  county  or  politi- 
cal subdivision  thereof  may  determine  by  an 
election  to  be  held  for  that  purpose  on  pedtion 
of  10  per  cent,  of  such  voters  of  a  county,  or 
of  20  per  cent  of  such  voters  of  a  political 
subdivision  thereof,  whether  or  not  pool  rooms 
or  pool  balls  shall  be  prohibited  in  such  county 
or  subdivision,  is  unconstitutional  as  amount- 
ing to  a  delegation  by  the  Legislature  of  its 
own  proper  power,  imposed  upon  it  by  the  Con- 
stitution, which  it  alone  may  exercise,  and 
which  it  may  not  commit  to  any  other  agency. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  (3ent.  Dig.  i  116;  Dec.  Dig.  «c3 
65w] 

2.  Statutes    «=»76— Suspension— OoHSxrpo- 

TXONAUTT. 

Acts  33d  Leg.  c.  74  (Vernon's  Sayles*  Ann. 
Civ.  St.  1914.  arts.  63l9a-6319n),  providing 
that  the  qualified  voters  of  any  county  or  politi- 
cal subdivision  thereof  may  determine  by  an 
election  to  be  held  for  that  purpose,  on  petition 
of  10  per  cent,  of  such  voters  of  a  county,  or 
of  20  i>er  cent  of  such  voters  of  a  political 
subdivision  thereof,  whether  or  not  pool  rooms 
or  pool  halls  shall  be  prohibited  in  such  county 
or  subdivision,  is  violative  of  Const  art  1,  § 
28,  providing  that  no  power  to  suspend  laws  in 
this  state  shall  be  exercised  except  by  the  Leg- 
islature, since  it  authorises  the  suspension  by 
the  voters  of  a  county  or  subdivision  of  the 
general  statute  licensing  the  operation  of  pool 
balls  wiUiin  the  state. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  f  77;  Dec.  Dig.  «=a>76.] 

Hawkins,  J.,  dissenting. 

Habeas  corpus  on  the  relation  of  A.  H. 
Mitchell  against  the  sheriff  of  McLennan 
County.    Relator  discharged. 

Williams  &  Williams,  of  Waco,  for  relator. 

PHILLIPS,  C.  J.  The  case  presents  the 
question  of  the  constitutionality  of  the  ref- 
erendum act  of  the  Thirty-Third  Legislature, 
authorizing  the  qualified  voters  of  any  coun- 
ty, or  certain  political  subdivisions  of  a  coun- 
ty, to  determine  by  an  election  whether  pool 
rooms  or  pool  halls  should  be  prohibited 
therein,  and  making  It  an  offense  to  there  op- 
erate or  maintain  them  if  the  result  of  the 
election  be  in  favor  of  their  prohibition. 

The  constitutionality  of  the  act  is  assailed 
upon  two  grounds:  (1)  That  It  amounts  to  a 
delegation  by  the  Legislature  of  Its  own  leg- 
islative power,  imposed  upon  it  by  the  Con- 
stitution, which  It,  alone,  must  exercise,  and 
which  it  may  not  commit  to  any  other 
agency;  (2)  that  it  authorizes  the  suspension 
of  a  general  law  of  the  state- by  the  voters  of 
a  county,  or  subdivision  of  a  county,  namely, 
the  statute  licensing  the  operation  of  pool 
halls  generally  witliln  the  state.  In  violation 
of  article  1,  i  28,  of  the  Oonstltatlon,  which 
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is,  "No  power  of  suapendlng  laws  in  this 
state  shall  be  exercised,  except  by  the  Legis- 
lature," an  amendment  of  previous  Constitu- 
tions which  permitted  such  suspension  under 
"the  authority"  of  the  Legislature. 

[1,2]  The  act  is  plainly  unconstitutional, 
in  our  opinion,  for  both  of  these  reasons. 
We  largely  rest  our  decision  as  to  the  first 
question  upon  State  v.  Swisher,  17  Tex.  441, 
where  an  act  of  the  Legislature,  in  no  way 
dissimilar  in  its  effect  from  this  one,  was, 
upon  this  ground,  held  unconstitutional  by 
the  first  Supreme  Court  of  the  state.  That 
decision  has  never  been  overturned,  and  is 
the  law  upon  the  question.  The  second  ques- 
tion is  equally  well  settled,  according  to  our 
view,  by  Brown  Cracker  &  Candy  Co.  v.  City 
of  Dallas,  104  Tex.  290,  137  S.  W.  342,  Ann. 
Cas.  1914B,  604. 

A  full  opinion  In  the  case  will  be  later  filed, 
the  preparation  of  which  has  been  prevented 
by  the  approaching  close  of  the  term.  This, 
however,  Indicates  the  ground  of  the  decision. 

The  relator  is  discharged  from  custody. 

HAWKINS,  J.  (dissenting).  State  v. 
Swisher,  17  Tex.  441,  was  decided  after  the 
statute  there  in  question  had  been  repealed. 
The  Judgment  therein  merely  dismissed  the 
appeal  because  the  record  was  defective. 
This  court  therein  declared  that  it  had  not 
exhaustively  investigated  the  question  as  to 
the  constitutionality  of  that  statute,  and  con- 
tented itself  with  the  assertion  of  a  proposi- 
tion of  law  which  nobody,  anywhere,  denies 
— that  the  Legislature  cannot  delegate  its 
legislative  powers. 

The  question  in  the  case  at  bar  Is,  Has 
the  Legislature  done  that  In  this  pool-hall 
statute?  In  my  opinion  the  decision  of  the 
majority  herein  is  contrary  to  the  settled  de- 
cisions of  this  court  tmd  of  the  Court  of 
Criminal  Appeals,  and  to  the  clear  and  great 
weight  of  authority,  decisions  and  text-books, 
throughout  the  United  States.  San  Antonio 
V.  Jones,  2^  Tex.  32,  decided  prior  to  the 
adoption  of  our  present  Constitution;  Wer- 
ner V.  Galveston,  72  Tex.  27,  7  S.  W.  727, 
12  S.  W.  159;  Johnson  v.  Martin,  76  Tex.  38, 
12  S.  W.  321;  Stanfleld  v.  State,  83  Tex.  321, 
18  S.  W.  678 ;  Ex  parte  Francis,  72  Tex.  Cr. 
R.  304,  165  S.  W.  147,  and  authorlUes  there- 
in cited. 

I  think  the  statute  here  In  question  should 
be  held  valid. 

When  opportunity  offers  I  will  state  my 
views  more  fuUy. 


HOUSTON  it  T.  C.  BY.  CO.  v.  WALKEB 
et  aL    (No.  3402.) 

(Supreme   Court    of   Texas.     June   28,   1916.) 

Apfeai.  ano  Ebbob  «=>1092— Be vdbw— Taxa- 
tion or  Costs  on  Afpbai,— Discbbtion  of 

COUBT. 

Taxation    of   costs   of   an    appeal    to   the 
Court  of  Civil  Appeals  is  within  the  discretion 


of  the  court,  and  the  Supreme  CSonrt  will  not 

reverse  it  where  not  inequitable. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4312-4321 ;  Dec.  Dig.  *=» 
1092;  Costs,  Ont  Dig.  {§  327,  820,  821.] 

Motion  to  retax  costs.    Granted,  and  order 
for  direction  of  costs  revised. 
For  former  opinion,  see  173  S.  W.  208. 

PHILLIPS,  C.  J.  When  our  order  wm 
made  directing  that  the  costs  of  the  appeal 
in  the  Court  of  CHvll  Appeals  be  taxed  against 
the  plaintiff  in  error,  we  did  not  note  that 
upon  a  motion  that  court  had  directed  that 
the  costs  of  such  appeal  be  taxed  against  the 
defendants  In  error.  That  was  a  matter 
within  the  discretion  of  that  court,  and,  since 
its  order  was  not  inequitable,  we  do  not  be- 
lieve we  should  reverse  it.  It  doubtless  pro- 
ceeded from  the  fact  that  the  appellees,  tbe 
defendants  in  error  here,  remitted  in  that 
court  a  portion  of  the  Judgment  which 
amounted  to  the  appeal  prevailing  in  a  sub- 
stantial part.  The  plaintiff  in  error,  under 
our  disposition  of  the  case,  likewise  prevail- 
ed here  on  a  substantial  question  as  against 
two  of  the  defendants  in  error,  Camllle 
Walker  and  Fount  Walker. 

Our  order  is  therefore  revised  so  as  to  di- 
rect that  the  costs  in  the  <3onrt  of  Civil  Ap- 
peals be  taxed  against  all  of  tbe  defendants 
in  error,  and  that  the  costs  In  this  court  be 
taxed  against  Camllle  Walker  and  Fount 
Walker. 


BOOUE  v.  TEXAS  TRACTION  OO. 

(No.  3398.) 

(Supreme   CJonrt    of  Texas.     June   2ft,   1916.) 

1.  Mastkb  and  Skbvant  «=>^43— Violation 
or  RuLB  BT  Skbvant— Contbibutobt  Neq- 

UGENCK. 

The  violation  of  a  rule  of  the  employer 
by  a  servant  under  certain  drcumstances  may 
amount  to  contributory  negligence  as  a  matter 
of  law  as  fully  as  any  other  conduct. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  682.  7G9-776;  Dec  Die. 
«s»243.] 

2.  Mastbb  and  Skbvant  ^=>243— Violatioiv 
or  RuLs  BT  Skbvant— Contbibutobt  Nbo- 
ugkncb. 

Where  plaintiff  motorman,  driving  defend- 
ant street  railway's  car,  knew  that  there  was  a 
car  ahead  of  him,  and,  in  approaching  a  cross- 
street,  violated  the  rule  of  Uie  company  requir- 
ing that  be  stop  until  the  car  ahead,  wliich 
reached  it  first,  bad  passed  over,  before  himself 
attempting  to  pass,  and  also  the  rule  that  in 
passing  a  car  at  a  standstill  on  an  opposite 
track  the  speed  of  his  own  car  should  in  >o 
event  exceed  three  miles  an  hour,  and  his  car 
be  under  absolute  control  to  make  possible  an 
instant  stop,  plaintiff,  on  the  contrary,  keeping 
on  across  the  cross-street  withoat  stopping  at  ■ 
speed  of  six  or  seven  miles  an  hour  at  least, 
striking  tbe  rear  of  the  car  ahead  of  liim  tie- 
cause  the  headlight  of  the  car  at  a  standstill 
on  the  opposite  track  blinded  him,  he  could  not 
recover  for  bis  injuries  received  in  the  coUisioB ; 
for  under  the  circumstances  hia  violation  of  tfae 
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rules  of  hi»  emplaTiiMnt  auoanted  to  contrlbn- 
tory  negligence. 

[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  682,  75&-775 ;  Dec  Dig. 
«=>2430 

On  motion  for  rehearing.     Motion  over- 
mled. 
For  former  opinion,  see  173  S.  W.  875. 

PHILLIPS,  0.  J.  [1]  It  was  not  the  pur- 
pose of  the  court  to  announce,  in  the  opinion 
rendered  by  the  late  Chief  Justice  Brown  on 
the  original  hearing  of  the  case,  that  the  vio- 
la lion  by  an  employe  of  a  rule  of  the  master 
for  the  goremment  of  the  particular  employ- 
ment amounts,  in  itself,  to  negligence  per  se, 
aa  the  counsel  for  the  defendant  In  error 
seem  to  have  understood;  nor  was  it  so 
stated  in  his  opinion.  It  was  only  intended 
to  declare — and  reading  the  statement  of 
Judge  Brow^  on  the  question  in  association 
with  the  rest  of  his  opinion  it  is  so  revealed 
— that  under  the  state  of  the  evidence  and 
the  circumstances  shown  by  it  the  violation 
by  Bogue  of  the  rules  referred  to  amounted 
to  contributory  negligence  on  his  part  as  a 
matter  of  law,  as  held  by  the  Honorable 
Court  of  Civil  Appeals  in  its  disposition  of 
the  case.  We  adhere  to  that  view.  It  is 
needless  to  say  that  a  violation  of  such  a 
rule  under  certain  circumstances  may  amount 
to  negligence  as  a  matter  of  law,  as  fully  so 
as  any  other  conduct;  and  that  this  court 
has  the  authority  to  so  hold  without  in  any 
wise  invading  the  province  of  the  Jury.  It 
simply  proceeds  from  the  duty  as  well  as  the 
authority  of  the  court  to  de<dare  the  law  un- 
der a  given  state  of  facts. 

[2]  Bogue  l^new  that  the  Interurban  car, 
into  which  he  ran  the  car  he  was  operating 
as  a  motorman,  was  proceeding  Just  ahead  of 
blm  on  the  same  track  in  the  same  direction 
with  his  car,  without,  according  to  his  tes- 
timony, any  light  on  its  rear  end,  because  he 
saw  it  plainly.  It  was  brilliantly  lighted 
with  electric  lights  <m  the  inside.  The  col- 
lision occurred  at  the  intersection  of  Swiss 
avenue  with  Peak  street,  along  which  the 
two  cars  were  moving.  An  outgoing  or 
north-bound  interurban  car  had  approached 
Swiss  avenue  from  the  south  on  a  parallel 
track,  and  had  stopped  on  Its  south  side, 
with  its  headlight  brilliantly  burning.  Bogue 
knew  this  when  he  approached  Swiss  avenue 
from  the  nortlL  Under  rules  of  his  own 
company  which  were  binding  upon  him,  it 
was  required  that  under  such  conditions  he 
stop  Ills  car  on  the  north  side  of  the  avenue 
so  as  to  permit  the  outgoing  Interurban  car, 
wbicb  had  first  reached  it,  and  therefore 
had  the  right  of  way  to  cross  it,  to  pass  over 
It  before  attempting  to  cross  the  avenue  with 
bis  car;  and  that  in  passing  a  car  at  a 
standstill  on  an  opposite  track  the  speed 
sbonld  in  no  event  exceed  three  miles  an 
bonr,  and  the  car  be  under  absolute  control 
so    as   to    make   possible   an   Instant    stop. 


Bogue  did  not  stop  his  car  dn'  the  north  side 
of  Swiss  avenue  so  as  to  permit  the  outgoing 
Interurban  car  to  cross  over.  Neither  was 
the  speed  of  his  car  reduced  to  three  miles 
an  hour  as  it  approached  and  entered  upon 
Svrtss  avenue,  nor  was  It  under  absolute  con- 
troL  Instead,  he  kept  right  on  across  Swiss 
avenue  without  stopping,  and,  according  to 
his  own  testimony,  entered  Swiss  avenue  at 
a  speed  of  six  or  seven  miles  an  hour — at 
one  place  in  his  testimony  it  is  stated  as  ten 
or  twelve  miles  an  hour — and  crashed  Into 
the  rear  of  the  interurban  car  ahead  of  him, 
which  had  stopped  on  the  south  side  of  the 
avenue,  and  which  he  must  have  known  was 
Just  in  front  of  him.  He  says  he  did  not  see 
the  car  Just  in  front  of  him,  at  the  Immedi- 
ate time,  because  the  brilliance  of  the  head- 
light of  the  outgoing  Interurban  car,  then 
standing  on  the  south  side  of  Swiss  avenue, 
blinded  him.  He  knew,  however,  that  that 
light  was  shining  in  his  face,  and.  If  It  did 
blind  him,  that  it  Interfered  with  bis  vision ; 
and,  with  his  knowledge  that  the  other  car 
was  in  front  of  him,  that  condition  made  it 
all  the  more  necessary,  as  an  act  of  ordi- 
nary caution,  that  he  observe  for  Iiis  own 
safety  both  the  rule  requiring  him  to  stop 
his  car  on  the  north  side  of  Swiss  avenue, 
and  to  reduce  its  speed  so  as  to  put  it  under 
absolute  control,  In  any  event. 

It  is  the  practice  of  this  court  to  defer  to 
the  finding  of  a  Jury  where  the  facts  are  in 
issue.  But  if,  under  the  circumstances 
shown  in  this  case,  it  may  be  held  that 
Bogue,  in  disregard  of  rules  framed  for  his 
own  protection  under  such  a  condition  as 
was  presented  at  the  time  of  tUs  collision, 
could  plunge  ahead  with  his  car  and  take 
the  risk  of  its  smashing  into  the  rear  of  a 
car  which  he  knew  was  Just  ahead  of  him, 
and  then  be  relieved  of  the  consequence  of 
his  act,  it  might  as  well  as  announced  in  the 
same  connection  that  in  this  Jurisdiction  the 
law  of  contributory  negligence  no  longer  has 
any  force. 

The  motion  for  rehearing  has  been  care- 
fully considered,  and  is  overruled. 


DIAMOND  V.  DUNCAN.  (Nos.  2S24,  3377.) 
(Supreme  Court  of  Texas.    June  26,  1915.) 

1.  iNsiTKANCB  ©=>103— Agent  of  Insceed-- 
Failubb  to  Reinsure— Liability. 

In  an  action  against  an  insurance  broker 
undertaking  to  keep  property  insured,  that  a 
policy  in  an  insolvent  company  did  not  expire 
until  three  months  after  the  destruction  of  the 
property  by  fire  did  not  relieve  the  broker 
from  liability  for  the  loss  sustained  by  the 
insurer  because  of  its  worthleasness. 

[E!d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  130;   Dec  Dig.  <S=>103.] 

2.  iNsnsARCB  4=>103 — AoERT  OF  Insured— 
Failure  to  Reinsure— Liabiuty— Dam- 
ages. 

In  an  action  against  an  Insurance  broker 
undertaking  to  keep  property  Insured  and  neg- 
lecting to  secure  valid  new  policies  for  a  pe- 
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rtod  dorian  which  the  property  was  destroyed 
by  fire,  the  damages  recoverable  by  the  insured 
were  to  be  diminished  by  the  amount  of  the  un- 
paid premiums  thereon,  or  the  cost  of  the  in- 
surance. 

[Eld.  Note. — ^S^>r  other  cases,  see  Insurance, 
Cent  Dig.  i  130;    Dec.  Dig.  «=>103.] 

3.  iNStrBANci:  «=9l03— Failttxe  to  Rxinsttbi; 
— Liability— Pleading. 

The  right  of  the  broker  to  have  the  amount 
of  unpaid  premiums  deducted  from  the  amount 
of  the  insured's  recovery  was  defensive  matter 
which  should  have  been  pleaded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  130;   Dec.  Dig.  «=»103.] 

4.  Insubanci;  €=>103— Faelube  to  Reinsure 

— LlAJBlLlTY— BCBDKN   OF   PbOOF. 

The  burden  was  upon  the  broker  to  prove 
the  amount  of  the  unpaid  premiums,  if  admissi- 
ble in  mitigation  of  damages  on  the  general  is- 
sue. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  130;    Dec  Dig.  <»=»103.] 

5.  Insubance  <8=»103— Failure  to  Reinsubk 
—Liability. 

In  an  action  against  an  insurance  broker 
for  negligence  in  not  securing  valid  new  poli- 
cies on  property  destroyed  by  fire,  where  the 
burden  of  showing  the  amount  of  unpaid  pre- 
miums allowable  in  mitigation  of  damages  was 
on  the  defendant  and  there  was  no  proof  on 
the  question,  the  court's  failure  to  submit  it 
was  not  error,  and  the  refusal  of  his  request  for 
a  peremptory  verdict  on  the  theory  that  plain- 
tiff and  failed  to  make  out  his  case  by  his  omis- 
sion of  such  proof  was  proper. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  130;   Dec  Dig.  «=»103.] 

6.  Appeal  and  Ebeos  €=>1171— Revebsal— 
Amount  of  Recoveby. 

In  an  action  against  an  insurance  broker 
for  negligence  in  failing  to  obtain  valid  poli- 
cies on  property  destroyed  by  fire,  where  a 
judgment  in  plaintiff's  favor  was  affirmed  in 
the  Court  of  Civil  Appeals  and  in  the  Supreme 
Court,  and  where  the  amount  of  the  premiums 
which  should  have  been  allowed  in  reduction 
of  damages  was  trivial  in  comparison  with  the 
amount  in  controversy,  the  judgment  will  not 
be  reversed  on  rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4548-4554 ;  Dec  Dig.  «=» 
1171.I 

Hawkins,  J.,  dissenting. 

On   motion  for   rehearing.     Motion   over- 
ruled. 
For  former  opinion,  see,  172  S.  W.  1100. 

PHILI^IPS,  0.  J.  [1]  It  was  erroneously 
stated,  in  the  opinion  of  the  late  Chief  Jus- 
tice rendered  upon  the  original  hearing  of 
the  case,  that  the  smaller  of  the  two  policies 
of  insurance  Involved — the  one  for  |200 — had 
expired  before  the  fire  occurred.  This  policy 
did  not  expire,  according  to  its  terms,  until 
about  three  months  after  the  destruction  of 
the  property  by  Are.  Under  the  findings  of 
the  Jury,  however,  this  circumstance  does 
not  In  our  opinion  reUeve  the  plaintiff  in  er- 
ror of  liability  for  the  loss  sustained  by 
Duncan  because  of  the  worthlessuess  of  the 
policy. 

[2, 1]  We  should  possibly  advert  to  one 
other  matter.  It  is  again  urged  by  the  plain- 
tiff in  error  In  his  motion  that  the  judgment 


In  DImcaIl^B  favor  for  fbe  loss  sustained  by 
him  on  account  of  Diamond's  failure  to  com- 
ply with  his  agreement  to  renew  the  former's 
policies,  as  found  by  the  jury,  ought  now  to 
be  reversed  because  of  the  charge  on  the 
measure  of  damages,  and  the  refusal  of  blB 
requested  Instruction  for  a  peremptory  ver- 
dict The  contention  Is  that  the  charge  did 
not  require  that  the  Jury  in  assessing  tbe 
damages  should  deduct  from  the  amount  of 
the  policies  the  amount  of  the  premiums 
thereon,  or  the  cost  of  the  Insurance  If  Dia- 
mond had  performed  his  agreement  It  ap- 
pears that  Duncan  had  not  paid  the  amount 
of  the  premiums;  and  we  agree  that  his 
measure  of  damages  was  the  amount  of  the 
policies,  less  the  premiums  or  cost  of  the 
insurance.  We  accordingly  held  on  the  orig- 
inal hearing  that  Diamond  would  have  been 
entitled  to  such  credit  In  the  assessment  of 
the  damages,  if  It  had  been  pledded  by  bim; 
but  Inasmudi  as  be  did  not  plead  It,  nor 
prove  it,  he  was  In  no  position  to  complain. 

We  are  still  Inclined  to  the  view  that  this 
was  defensive  matter  and  ought  to  have 
been  pleaded.  Right  of  Way  Oil  Company  v. 
Gladys  City  Oil,  etc.,  Co.,  167  S.  W.  737,  61 
L.  R.  A.  (N.  S.)  268.  It  should  not  be 
overlooked  that  the  policies  were  in  fact  is- 
sued by  Diamond  as  the  insurance  agent,  and 
the  cause  of  action  arose  upon  his  agreement, 
substantially,  to  maintain  the  insurance  on 
the  property  In  that  amount,  the  worthless- 
ness  of  the  policies  within  his  knowledge, 
and  hla  failure  to  notify  Duncan  that  they 
had  become  worthless.  If  Duncan  had  not 
paid  for  them.  Diamond  was,  of  course,  en- 
titled to  offset  the  amount  of  the  premiums ; 
but  we  tMnk  It  was  tncumbent  upon  him  to 
roalce  the  plea. 

[4, 1]  If  the  proof  was  admissible  in  mltl- 
gation  of  tbe  damages  on  the  general  Issue, 
without  the  necessity  of  a  pleading,  it  is 
clear  that  the  burden  was  upon  Diamond  to 
make  it  He  was  en  insurance  agent  Dun- 
can was  not  The  cost  of  the  Insurance  or 
the  amount  of  the  premiums  was  a  fact  pe- 
culiarly within  his  knowledge.  Certainly  ha 
was  in  better  position  to  know  what  the 
amount  was  than  Duncan.  It  is  elementaiy 
law  that  the  burden  of  proof  is  on  him  who 
best  knows  the  facts,  or  in  whose  knowledge 
the  fact  peculiarly  lies.  1  Oreenleaf  on  Ev- 
idence, I  79;  Ryan  v.  Railway  Co.,  65  Tex. 
18,  67  Am.  Rep.  589.  In  bis  brief  in  the 
Court  of  Civil  Appeals  Diamond  contended 
that  there  was  no  sufficient  proof  to  show 
what  the  amoimt  of  the  premiums  was,  and 
tliat  therefore  the  alleged  error  could  not 
be  cured  by  remittitur.  Since  the  burden 
was  upon  him  to  make  tbe  proof,  and,  ac- 
cording to  his  contention,  there  was  no  proof 
on  the  question,  the  charge  of  the  court  was 
not  erroneous  in  falling  to  submit  it  The 
requested  instruction  for  a  peremptory  ver- 
dict proceeded  upon  the  theory  that  Duncan 
had  failed  to  make  out  his  case  In  having 
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omltt«d  to  make  this  proof,  and  for  tike  aaiiw 
reason  the  trial  court  correctly  refused  It 

[•]  This  case  was  tried  in  January,  1910. 
The  Judgment  in  Doncao's  faror  wag  affirm- 
ed in  the  Court  of  CItU  Appeals  on  June  8, 
1811.  A  writ  of  error  was  granted  by  this 
court  October  S,  1911.  The  case  was  decided 
here,  afiarming  both  Judgments,  January  27, 
1915.  At  best,  the  amount  of  the  premiums 
was  trivial  In  comparison  with  the  amount 
properly  in  controversy.  We  overrule  the 
contention  of  the  plaintiff  in  error  on  the 
question  for  the  reasons  we  have  stated. 
But,  If  the  question  were  not  subject  to  be 
thus  disposed  of  upon  a  gn'ound  that  is  clear 
and  satisfactory,  it  would  In  our  opinion 
amount  to  almost  a  travesty  to  now  reverse 
these  Judgments  and  order  a  new  trial  on 
account  of  a  small  error  in  the  amount  of 
the  verdict. 

With  the  correction  noted  In  the  original 
opinion,  the  motion  for  rehearing  is  over- 
ruled, 

HAWKINS,  J.  (dissenting).  Plaintiff  in  er- 
ror complains  that  the  charge  to  the  Jury  as- 
sumed, as  a  matter  of  law,  that  Diamond 
was  under  the  affirmative  duty  of  notifying 
Duncan  of  the  insolvency  of  Traders'  Insur- 
ance Company,  or  of  procuring  for  Duncan 
new  end  solvent  insurance.  I  find  no  merit 
In  that  contention,  inasmuch  as  "renew"  in 
the  charge  was  apparently  used  by  the  trial 
conrt  and  understood  by  the  Jury  as  Includ- 
ing keeping  up  the  Insurance,  In  a  solvent 
company.  And  it  seems  to  have  been  so 
treated  by  the  Court  of  Civil  Appeals. 

However,  the  charge  of  the  conrt  on  the 
measure  of  damages  was  clearly  erroneous 
In  permitting  recovery  of  the  full  amount  of 
Insurance  which,  under  the  Jury's  finding. 
Diamond  should  have  had  kept  In  force  tor 
Dnncan.  Trom  that  sum  should  have  been  de- 
ducted the  amount  of  the  premiums  which 
snch  substitute  Insurance  would  have  cost 
Duncan.  His  recoverable  damages,  If  any, 
should  be  merely  comx>ensatory. 

Tile  amount  of  such  premiums  was  not  es- 
tablished by  the  evidence ;  consequently,  the 
amount  which  Duncan  was  entitled  to  recov- 
er was  not  established;  wherefore  plaintiff 
failed  to  make  out  his  case.  Logically,  thm, 
defendant's  requested  special  charge  No.  1, 
directing  a  verdict  for  dafendfint,  should 
have  been  given.  This  point  was  duly  pre- 
B»>ted  In  the  motion  for  a  new  trial,  and  in 
the  assignments  of  error  filed  in  the  trial 
conrt,  and  in  appellant's  brief  in  the  Court 
<MC  Civil  Appeals,  at  page  64  et  seq.,  under 
"Second  Assignment  of  Blrror"  (Na  5,  in  Tr.), 
and  four  distinct  propositions  thereunder, 
and  was  also  duly  presented  to  this  court 
The  establishment  of  the  proper  measure  of 
damages  being  an  essential  and  affirmative 
part  of  Duncan's  case,  there  rested  upon  Dia- 
mond no  duty  of  pleading  or  proving  what 
the  cost  of  the  premium  for  such  substitute 


insurance  would  have  been.  I  dO'  not  con- 
sider the  cost  thereof  a  matter  so  peculiarly 
wltjiln  thfl  knowledge  of  Diamond  ,as  to 
constltnte  an  exception  to  the  general  rule, 
nor  as  hringlng  thiff  case  within  the  mle 
which  this  court  announced  In  Rl^t  of  Way 
Oil  Go.  V.  Gladys  City  Oil,  Gas  &  Mfg.  Co., 
157  S.  W.  737,  51  L.  B.  A.  (N.  S.)  268,  in 
which  this  court  said: 

"If,  however,  the  person  who  produced  the 
oil  acted  in  good  faith,  he  would  be  entitled 
to  have  deducted  the  cost  of  brlnKing  it  to  the 
surface  and  to  the  market.  The  contention  of 
plaintiff  in  error  is  in  effect  that  the  owner 
must  concede  the  good  faith  of  the  trespaseer 
and  prove  that  which  is  known  only  to  his  ad- 
versary, the  cost  of  producing  the  oil"  (Italics 
mine.) 

Emphasis  was  there  laid  on  the  fact  that 
the  cost  of  producing  the  oil  was  knovra  to 
the  trespasser  only.  Here,  it  seems  to  me, 
it  would  have  been  easy  for  the  plaintiff  to 
have  proved  what  the  substitnte  tnsurance 
would  have  cost  Duncan.  My  present  strong 
conviction  is  that  the  rule  announced  in  the 
cited  case  ought  not  to  be  applied  to  the  facts 
of  this  case;  although  I  confess  that,  since 
this  motion  was  filed,  I  have  been  unable  to 
find  opportunity  for  going  thoroughly  into 
that  question.  I  think  that  at  least,  the  mo- 
tion for  a  rehearing  should  be  granted. 


TWEED  v.  WESTERN  UNION  TELE- 

GRAPH  CO.     (Noe.  2829,  8187, 

and  8189.) 

(Supreme   Court   of   Texas.     June  26,   1916.) 

1.  Mastbb  and  Skbvaht  «s»289  —  Ihtdbos 
TO  Skbvant-^-Contbibdtost  Neouoknok. 

Where  the  foreman  of  a  telegraph  compa- 
ny inspected  a  pole  In  the  presence  of  a  lineman 
and  stated  that  it  was  all  right  the  lineman 
was  not  contributorily  negligent  as  a  matter  of 
law  in  golDg  on  the  pole  without  first  securing 
It  by  guy  wires,  as  it  was  ordinarily  his  duty 
to  do. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089,  lOOO,  1092-1182; 
Dec.  Dig.  «=9289.T 

2.  Appeal  aito  Ebbob  «=s>1175— Disposmon 
OF  Case— Decision  or  Intbbmboiaix  Coqbt 
—Remand. 

Where  the  Court  of  Civil  Appeals  reversed 
a  case  in  which  an  employer  recovered  damages 
for  personal  injuries  because,  as  stated  in  the 
opinion,  the  evidence  showed  cqntribntory  neg- 
ligence as  a  matter  of  law,  but  remanded  the 
case  for  new  trial  instead  of  rendering  judg- 
ment for  defendant  the  Supreme  Court  taking 
jurisdiction  because  the  opinion  practically  set- 
tled the  case,  cannot  render  judgment  for  the 
plaintiff,  though  he  was  not  negligeut  as  a  mat- 
ter of  law,  and  will  affirm  the  remand  of  the 
case,  since  the  Conrt  of  Civil  Appeals  baa  a 
right  to  pass  on  the  weight  of  the  evidence,  and 
their  remand  is  equivalent  to  a  holding  that  the 
verdict  was  contrary  to  the  weight  of  the  evi- 
dence, which  holding  the  Supreme  Court  can- 
not disturb. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  {{  457»-4587 ;  Dec.  Dig.  «3> 
1176.J 
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On  motion  by  both  parties  for  rehearing. 
Both  motlonB  overruled. 

For  original  opinion,  see  166  S.  W.  606. 

PHILLIPS,  C.  J.  We  hare  carefully  con- 
sidered the  respective  motions  for  rehearing 
filed  by  each  of  the  parties  to  the  case,  and 
conclude  that  both  shonid  be  overruled. 

We  adhere  to  the  disposition  made  of  the 
several  questions  discussed  in  the  opinion  de- 
livered by  the  late  CJhlef  Justice  Brown  on 
the  original  hearing  of  the  case.  In  that 
opinion  It  vras  stated: 

"The  faf*  are  not  definitely  In  favor  of  ei- 
ther party  as  to  authorize  this  court  to  enter 
iudgment ;  therefore  we  affirm  the  judgment  of 
the  Court  of  Civil  Appeals,  and  remand  the 
case." 

Inasmuch  as  the  effect  of  the  opinion  of 
the  Court  of  Civil  At>peal8,  as  we  construe 
It,  was  a  holding  by  that  court  that  the  plain- 
tlioc  below,  according  to  the  undisputed  proof, 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  the  cause  was  remanded 
for  another  trial  under  Its  Judgment,  the  fact 
that  we  affirmed  its  Judgment  In  remanding 
and  declined  to  render  Judgment  here  for 
the  defendant  in  error.  In  connectlcm  with 
the  quoted  statement  from  Judge  Brown's 
opinion,  sufficiently  Indicated,  we  thought, 
that  ^e  did  not  agree  with  the  conclusion  of 
that  court  that  the  undisputed  proof  showed 
Tweed  to  have  been  guilty  of  contributory 
negligence  as  a  matter  of  law;  since,  had  we 
agreed  with  that  condusion,  we  would  have 
had  the  authority  to  render  the  Judgment  for 
the  defendant  in  error  under  the  statement 
made  by  counsel  for  plaintiff  In  error  In 
their  application  tot  writ  of  error  that  "the 
Judgment  of  the  •  •  •  Court  of  ClvU  Ap- 
peals, •  •  •  'practically  settled  the  case.'  " 
The  Judgment  of  that  court  having  remand- 
ed the  cause  for  another  trial,  our  Jurisdic- 
tion only  attadied  because  of  the  practical 
settlement  of  the  case  by  the  opinion  of  that 
court ;  the  law  governing  our  Jurisdiction  In 
the  case  being  that  In  force  prior  to  the 
amendatory  act  of  1913. 

[1]  It  Is  due,  however,  because  of  the  seem- 
ing misapprehension  of  Judge  Brown's  opin- 
ion, that  we  more  definitely  state  that  we  do 
not  agree  with  the  conclusion  of  the  honor- 
able Court  of  Civil  Appeals  upon  the  question 
of  Tweed's  contributory  negligence.  We  be- 
lieve that  the  evidence  was  such  as  to  re- 
quire the  submission  of  that  issue  to  the 
Jury.  We  base  this  view  upon  that  portion 
of  the  testimony  which  showed  that  before 
Tweed  went  upon  the  pole,  the  fall  of  whlcli 
caused  his  injury,  the  telegraph  company's 
foreman,  in  Tweed's  presence,  made  an  in- 
spection of  the  pole,  and  within  Tweed's 
hearing  announced,  substantially,  that  it  was 
all  right.  Granting  that  it  was  ordinarily 
the  duty  of  an  employ^  about  to  go  upon  a 
pole  under  the  circumstances  shown  to  prop- 
erly secure  It  by  the  use  of  the  guy  wires 
and  clamps,  and  that  Tweed  in  thla  Instance 


failed  to  take  that  precaution.  stUl  the  In- 
spection of  the  pole  by  the  foreman  and  his 
assurance  that  It  was  all  right  made  it  a 
question  of  fact  fbr  the  Jury,  we  think, 
whether  Tweed's  going  npon  the  ixde  with- 
out having  previously  secured  it  by  gay 
wires  and  clamps  was  an  act  amounting  to 
contributory  ne^igence. 

[2]  Notwithstanding  our  disagreement  with 
the  conclusion  of  the  Court  of  Civil  Appeals 
upon  this  question,  it  is  plain,  under  the 
settled  rule  of  decision,  that  we  hare  no 
authority  to  render  Judgment  here  for  the 
plaintiff  In  error.  This  proceeds  from  the 
Jurisdiction  of  the  Court  of  Civil  Appeals  to 
determine  the  facts  of  a  case,  and  Its  un- 
doubted power  to  set  aside  the  findings  of 
the  Jury  in  the  trial  court,  and  remand  the 
case  for  another  trial.  Vbat  was  done  here, 
in  the  clear  exercise  of  the  authority  of  that 
court  The  case  of  Pollock  v.  Railway  Co., 
103  Tex.  69,  123  S.  W.  408,  the  opinion  hav- 
ing been  delivered  by  Chief  Justice  Gaines, 
clearly  controls  this  question.  There  upon 
a  favorable  judgment  for  the  plaintiff  the 
Court  of  Civil  Appeals  held  that  the  evi- 
dence indisputably  showed  that  the  plaintllf 
was  guilty  of  contributory  negligence,  re- 
versed the  Judgment  of  the  trial  court,  and 
remanded  the  case.  This  court  took  Juria- 
diction  because  that  ruling  "practically  set- 
tled the  case."  Upon  the  hearing  the  court 
held  that  the  conclusion  that  the  plaintiff 
was  shown  to  have  been  guilty  of  contribu- 
tory negligence  according  to  the  undisputed 
proof  was  erroneous.  Nevertheless  this  court 
recognized  that  the  Court  of  Civil  Appeals 
had  full  authority  to  set  aside  the  verdict 
and  ranand  the  case,  and  under  this  condi- 
tion it  was  without  the  power  to  render 
Judgment  It  was  there  said  upon  this 
question : 

"The  Court  of  Civil  Appeals  have  jorisdic- 
tion  to  determine  the  facts;  and,  because  they 
have  held  that  there  waa  no  sufficient  evidence 
to  sustain  the  verdict,  we  must  presume,  that 
they  would  have  held  that  the  veidict  was  con- 
trary to  the  weight  of  the  evidence,  and  there- 
fore the  judgment  is  reversed,  and  the  caoae  re- 
manded for  a  new  trial." 

The  case  of  Lee  v.  Railway  Co.,  89  Tex. 
583,  3d  S.  W.  63,. is  another  ccmtrolllng  au- 
thority. There,  as  in  this  case,  the  Court  of 
Civil  Appeals  held  that  the  plaintiff's  dece- 
dent was  guilty  of  contributory  negligence 
under  the  evidence  as  a  matter  of  law,  and 
for  that  reason  reversed  the  Judgment  of 
the  trial  court  and  remanded  the  case.  On 
motion  for  rehearing  the  Identical  contention 
which  is  here  made  by  the  plaintiff  In  error 
was  there  urged,  namely,  that  Inasmuch  as 
this  court  had  held  on  the  original  hearing 
that  the  conclusion  of  the  Court  of  Civil  Ap- 
peals was  erroneous  and  the  Judgment  of  that 
court  was  based  upon  a  conclusion  of  law, 
the  Judgment  should  have  been  here  render- 
ed in  favor  of  the  plaintiff  in  error,  who  had 
invoked  the  Juriadicticm  of  the  oourt  upon 
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tbe  groand  that  the  dedsion  of  the  Conrt  of 
Civil  Appeals  "practically  settled  the  case." 
In  the  course  of  Judge  Brown's  opinion  up- 
on this  question  it  was  said : 

"We  cannot  rererse  the  Judgment  of  the  Court 
of  Civil  Appeals;  tar,  although  error  was  com- 
mitted in  annouucinK  the  legal  conclusion  upon 
the  evidence,  that  court  had  the  power  to  re- 
verse for  the  reason  that  the  verdict  was  against 
the  weight  of  the  evidence.  It  is  true  that  the 
statute  says  that,  when  the  decision  of  the 
Court  of  Civil  Appeals  is  sustained,  this  court 
must  enter  judgment  accordingly ;  but  that 
means  that  in  such  case  the  court  must  enter 
judgment  against  the  applicant  if  the  facts 
found  justify  it.  The  case  will  be  remanded  to 
the  district  court  for  trial  in  accordance  here- 
with." 

An  extended  printed  argument  has  l>een 
filed  In  this  case  by  tounsel  for  the  plaintiff 
In  error,  urging  that  we  ought  to  render 
Judgment  In  his  favor  because  of  our  not 
having  sustained  the  conclusion  of  the  Court 
of  Civil  Appeals  that  Tweed  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
the  Jury  having  resolved  that  issue  in  favor 
of  the  plaintiff;  but,  in  view  of  these  plain 
adjudications  as  well  as  the  explicit  opinion 
of  Judge  Gaines  in  Choate  v.  Railway  Co., 
91  Tex.  406,  44  S.  W.  68,  we  find  some  diffi- 
culty in  understanding  how  any  misappre- 
hension could  have  arisen  upon  this  question. 
With  the  Court  of  Civil  Appeals  invested 
with  the  full  power  of  determining  the  facts 
of  the  case,  and  setting  aside  the  verdict 
of  a  Jury  on  the  facts,  it  must  be  assumed, 
as  is  said  In  the  opinions  quoted,  that  in 
reaching  a  conclusion  that  the  evidence  allow- 
ed as  a  matter  of  law  that  the  plaintiff  was 
not  entitled  to  recover,  and  for  that  reason 
ordering  that  the  cause  be  remanded,  in  the 
same  case  it  would  have  held  that  the  ver- 
dict was  against  the  weight  of  the  evidence. 
With  a  case  thus  remanded  under  the  Judg- 
ment of  the  Court  of  CivU  Appeals,  it  would 
amount  to  a  denial  of  its  authority  to  de- 
termine the  facts  and  set  aside  a  verdict  on 
the  evidence  for  this  court  to  assume  the 
power  of  rendering  the  Judgment  l)ecause  it 
differed  with  the  conclusion  reached  by  that 
court  upon  the  effect  of  the  evidence. 

Beck  V.  Texas  Co.,  105  Tex.  303,  148  S.  W. 
295,  fundshes  no  analogy.  The  distinction 
'  between  that  case  and  this  one  is  manifest 
There  the  Court  of  Civil  Appeals  did  not 
exercise  the  authority  it  possessed  to  set 
aside  the  verdict  on  the  facts  and  remand 
tike  cause.  It  rendered  Judgment  in  favor 
of  the  defendant  on  the  facts;  and  in  do- 
ing so  made  no  finding  of  fact  which  would 
defeat  recovery.  In  differing  from  the 
Ooart  of  Civil  Appeals  upon  the  question 
<tt  law  as  to  the  effect  of  the  evidence, 
'vre  were  authorized  to  affirm  the  Judgment 
of  tbe  lower  court,  since  the  Court  of  Civil 
Appeals  had  not  sought  to  exercise  Its 
province  of  determining  the  facts  and  or- 
dering the  case  remanded  for  another -trial 
because  of  Its  difference  with  the  Jury  on 
ebe  facts,  and  in  affirming  the  Judgment  we 


therefore  in  no  wise  trenched  apon  Us  au- 
thority. Had  the  Court  of  Civil  Appeals 
there  remanded  the  case,  instead  of  render- 
ing judgment,  we  would  have  been  compelled 
to  respect  its  Judgment  to  that  extent,  and 
could  not  have  affirmed  the  trial  court  Judg- 
ment 


PRITCHARD  V.  STATE.     (Ko.  3560.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 
-    1915.     Rehearing  Denied  June  23, 
1915.) 
Cbiminal  Law  $=>109S— Affeai/— Staccuknt 
OF  Facts. 
A  statement  by  defendant  in  the  nature  of 
a  history  of  the  case,  without  evidence  to  sus- 
tain it,  unverified,  and  with  the  record  not  show- 
ing exceptions  said   to  have  been  taken,  can- 
not be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  2883,  2865;  De&  Dig.  «=> 
1098.] 

Appeal  from  Smith  County  Court;  Jesse 
F.  Odom,  Judge. 

J.  M.  Pritchard  was  convicted  of  theft  and 
appeals.    Affirmed. 

J.  M.  Pritchard,  In  pro.  per.  C.  O.  Mc-. 
Donald,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  misdemeanor  theft  The  record  is  before 
us  without  a  statement  of  facts  or  bill  of  ex- 
ceptions. There  is  a  statement  of  the  defend- 
ant filed  on  the  18th  of  February,  in  which 
is  stated  many  things,  which  cannot  be  con- 
sidered. It  is  a  matter  not  even  sworn  to 
nor  approved  by  the  court  It  seems  to  be  in 
the  nature  of  a  history  of  the  case  from  his 
viewpoint  during  the  progress  of  the  trlaL 
There  is  no  evidence  introduced  to  sustain  it 
The  exceptions  which  he  states  were  taken 
are  not  in  the  record.  The  matter  is  in  such 
condition  that  it  cannot  be  considered.  Noth- 
ing in  it  is  verified  in  any  way,  or  undertak- 
en to  be  verified,  except  by  the  unsworn  state- 
ment of  the  defendant  who  seems  to  have 
acted  as  his  own  attorney.  As  the  case  is 
before  us,  there  is  nothing  we  can  review. 

The  Judgment  will  therefore  be  affirmed. 


SATTBRWHITB  v.  STATB.     (No.  3570.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1915.) 

1.  Cbiminal    Law    ®=»359— BvinKWCB— Ad- 

irtSHIBILlTT. 

Where  the  state  relies  upon  circumstantial 
evidence  to  connect  defendant  with  a  crime,  de- 
fendant may  prove,  by  the  same  character  of 
testimony,  that  Others  committed  it  and  that 
he  did  not 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  789,  790;  Dec.  Dig.  «=» 
359.] 

2.  Cbimiwal  Law  «=>448— Evidknce— Opiw- 

lON   EVIBENCE. 

In  a  prosecution  for  murder,  evidence  that 
a  trailway  ran  close  to  the  spot  where  the  body 
of  the  deceased  was  found,  that  there  were  not 
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obatTHCtiona  between  gnch  spot  and  the  tr&U- 
way,  and  that  a.  person  of  ordinary  height, 
passing  along  such  trailway,  could  easily  have 
seen  the  dead  body  if  it  had  been  there,  wacf  not 
inadmiasible,  as  calling  for  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dys.  I§  103&-1038,  1041-1043,  1045, 
104&-1051;    Dec.  Dig.  <S=»44a] 

3.  Witnesses     €=»318--Corbobobation     of 

lUFEACEED    WITNESS. 

In  a  prosecution  for  murder,  where  a  wit- 
ness for  the  state  testified  that  she  had  seen  a 
$5  and  a  $10  bill  in  the  possession  of  deceased, 
and  upon  being  recalled  testified  that,  in  addi- 
tion to  the  bills  named,  she  had  seen  a  large 
roll  of  bills  in  his  purse,  a  rigid  cross-examina- 
tion in  that  respect  did  not  authorize  the  state 
to  Introduce  her  testimony  given  at  the  inquest 
in  corroboration,  no  predicate  having  been  laid 
to  contradict  or  impeach  her  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1084-1086 ;  Dec.  Di«.  <8=318.] 

4.  Cbiuinai.    Law     «=»404— Evidbncb— De- 

MONBTBATIVE  ETIDENCX. 

In  a  prosecution  for  murder,  evidence  that 
the  dial  of  a  watch  found  on  the  body  of  the 
deceased,  and  which  had  stopped,  indicated  a 
certain  time  was  admissible. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  873.  891-Sd3,  1457;  Dec. 
Dig.  «=>404.] 

6.  Gbiminal  Law  «s»3S7— Bvidenctb- Ad- 
lassiBiLiTT— Conduct  of  Gband  Jubt, 
In  a  prosecution  for  murder,  evidence  of 
the  acts  and  conduct  of  the  grand  jury  in  their 
investigation  of  the  crime  is  inadmissible,  where 
it  was  not  in  issue,  under  a  count  in  the  indict- 
ment averring  that  the  kiUing  occurred  by  some 
means  to  it  unknown,  to  show  that  the  grand 
jury  could,  by  diligence,  have  ascertained  the 
means  by  which  the  killing  occurred. 

[Ed.  Note. — ^Fer  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  762;  Dec.  Dig.  «=9337.] 

6.  HOMIOIDK     «=>284— BtIDENCB— SUFFIOIXN- 
OT. 

In  a  prosecution  for  murder,  drcumetantial 
evidence  held  insufficient  to  support  a  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Coit.  1%.  H  482-483;   Dec.  Dig.  <8=»234.] 

7.  HOMIOIDK    «s>178  — EvtDIRCB  — AsMiasi- 
BiLrrT. 

In  a  prosecution  for  murder,  where  the 
evidence  as  to  defendant's  guilt  was  entirely 
circumstantial,  it  was  not  error  to  exclude  tes- 
timony that  unidentified  burglars  had  been  oper- 
ating in  the  neighborhood,  such  evidence  having 
no  tendency  to  show  who  committed  the  crime. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  307-309;   Dec.  Dig.  <»=»178.] 

Prendergast,  C.  J.,  as  to  point  3,  and  David- 
son, J.,  as  to  point  7,  dissenting. 

Appeal  from  District  Court,  Kerr  County; 
R.  H.  Burney,  Judge. 

Jack  Satterwhlte  was  convicted  of  murder, 
and  lie  appeals.    Reversed  and  remanded. 

Lee  Wallace  and  H.  O.  Geddie,  both  of 
Kerrville,  for  appellant.  C.  a  McDonald, 
Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder.  Tbe  Indictment  charges  deceased 
to  be  named  Walter  Dobson.  The  punish- 
ment was  25  years  In  the  penitentiary. 

The  statement  of  facts  is  quite  lengthy, 
and  purely  dicumstantial.     Appellant  was 


working  as  night  engineer  of  the  Ice  and 

light  plant  in  KHirUle  at  time  of  alleged 
homidde,  which  occurred  supposedly  on  the 
night  of  the  11th  of  July,  1914.  On  the  15tb 
appellant  was  arrested.  The  deceased  had 
spent  some  time  in  Kerrville  prior  to  the 
homidde  and  had  gone  away.  On  the  night 
of  the  10th  of  July  deceased  came  to  Kerr- 
ville accompanied  by  two  parties  from  San 
Antonio.  The  evidence  indicates  that  he 
came  to  Kerrville  to  marry  Miss  Carrie  But- 
ler. The  day  following  his  arrival  at  K»r- 
TlUe  he  went  to  see  the  girl,  the  testimony 
indicates,  three  times,  morning,  afternoon, 
and  night  About  10  o'clock  Saturday  night 
he  left  her  house  and  went  to  the  home  o£ 
Jake  Reinhardt,  where  he  was  rooming,  and 
stated  that  he  was  going  to  the  ice  plant  He 
was  very  despondent  and  crying,  and  said  be 
had  hot  found  what  be  expected  to  find,  re- 
ferring to  the  girl,  and  that  he  might  not 
come  back  that  night.  He  went  to  the  Ice 
plant  about  11  o'clock.  At  this  time  appel- 
lant, Polly,  and  Holsworth,  the  owner  of  the 
plant,  were  present  Shortly  afterward  Hole- 
worth  left  After  Holsworth  left  appellant 
went  to  the  home  of  WUl  Reno,  a  blacksmltli, 
who  lived  near  appellant,  and  got  the  keys 
to  the  shop,  and  returned  to  the  ice  plant 
with  a  bottle  of  whisky.  This  whisky  he  had 
placed  in  the  shop  the  afternoon  before,  same 
having  been  given  to  him  by  Ress,  when  he 
paid  his  bill  at  the  saloon  on  that  afternoon. 
It  was  his  custom  to  leave  whisky  at  this 
shop  because  he  did  not  Want  his  wife  or 
mother  to  know  he  used  It  After  taking  the 
bottle  of  whisky  to  the  shop,  the  evidence  of 
Polly,  the  only  evidence  In  the  record  on  this 
phase  of  the  case,  shows  that  appellant  Dob- 
son,  and  Polly  took  about  three  drinks,  and 
about  2:20  o'clock  in  the  morning  of  the  12th 
Polly  says  he  went  to  bed,  leaving  appel- 
lant and  Dobson  at  the  plant  He  further 
testifies  that  about  3:40  o'clock  appellant 
waked  him  up,  where  he  was  sleeping  in  the 
laundry  some  hundred  feet  from  the  plant 
and  talked  with  him  while  he  was  putting 
on  his  clothes.  Polly  asked  appellant  where 
his  friend  was.  He  replied  that  he  drank  Ub 
whisky  and  left  a  little  while  prior  to  the 
conversation.  Some  conversation  came  up  be- 
twe&i  the  parties  as  to  a  stick  pin  that  de- 
ceased was  wearing,  which  it  seems  was  a 
Mexican  topaz,  appellant  stating  that  de- 
ceased  had  won  it  in  a  poker  gama  Appel- 
lant had  on  the  same  dothes  that  he  had  on 
when  Polly  went  to  bed,  and  there  was  no 
blood  on  these  clothing,  and  no  signs  of  a 
struggle  about  the  plant ;  in  fact  no  evidence 
of  any  crime  having  been  committed  about 
the  toe  plant  Appellant  went  home  early 
the  next  morning  and  went  to  sleep  as  usual. 
The  record  also  shows  at  no  time  before  or 
after  the  finding  of  the  dead  body  did  appe- 
lant show  any  fear  or  apprehension  or  any 
disturbance  of  mind.  Monday  afternoon  the 
body  of  Dobson  was  found  at  the  oU  tank  210 
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Tarda  In  direct  line  away  from  the  ioe  plant, 
and  mucb  further  the  nsual  traveled  route. 
There  Is  a  cedar  yard  where  cedar  timber  is 
stacked  between  the  plant  and  the  tank.  The 
tank  Is  by  the  side  of  the  railroad  track,  and 
there  are  no  lights  near  that  placa  The 
skull  of  deceased  was  crushed  or  cared  In  on 
top,  and  an  irregular  piece  of  skull,  some- 
thing like  two  Inches  in  diameter,  driven  into 
the  sknlL  On  the  side  of  the  head  were  two 
wounds,  one  of  which  cat  through  the  top  of 
the  ear  and  fractured  the  skulL  These  seem, 
however,  not  to  have  been  fatal.  The  face 
and  head  were  swollen  and  discolored,  and 
the  evidence  showed  that  the  wounds  produc- 
ing these  swellings  and  discoloration  oc- 
curred at  least  30  minutes  before  death  en- 
sued, and  that  the  blow  on  the  head  produced 
instant  death.  There  was  a  great  deal  of 
blood  on  the  body  and  hand,  coat  and  vest, 
of  the  dead  man.  He  had  a  watch  and  chain 
and  five  cents  in  money.  He  had  neen  seen 
with  some  currency  bills  on  the  afternoon 
of  Saturday  by  one  of  the  Butler  girls.  On 
the  following  Tuesday  a  hammer  belonging 
to  John  WUliams  was  brought  to  Hunting- 
ton, who  had  taken  great  interest  in  the  In- 
vestigation of  the  case.  Williams  was  an 
ttiemy  of  the  deceased,  and  was  day  en- 
gineer at  the  plant  WiUiams  testified  that 
tills  hammer  he  used  to  drive  spikes  in  poles. 
It  was  also  used  some  about  the  plant  to 
break  coal.  There  was  no  evidence  as  to 
where  the  hammer  was  Saturday  night  or 
at  any  time  until  Tuesday.  There  was  no 
blood  on  the  hammer,  but  Huntington  said 
he  scraped  a  small  speck  of  substance  from 
the  face  of  the  hammer  which  under  the  mi- 
croscope the  doctors  said  they  believed  to  be 
animal  matter,  fatty  substance.  Two  people 
ate  their  lunches  in  the  plant  at  night  and 
two  in  the  daytime.  A  chisel  was  also  pick- 
ed up  somewhere  about  the  plant,  which 
seems  to  have  been  a  broken  one.  As  we  re- 
call this  part  of  the  testimony,  the  chisel  is 
shown  to  have  had  the  usual  place  for  in- 
serting a  wooden  handle,  but  this  cavity  was 
unoccupied  by  a  wooden  handle,  and  Just  on 
the  inside  of  this  was  a  speck  which  one  of 
the  witnesses  said  he  thought  was  blood,  but 
It  was  not  analyzed.  It  was  a  dark  sub- 
stance, and  may  as  well  have  been  paint  or 
crude  oil.  Two  men  came  to  KerrvUle  with 
deceased  from  San  Antonio,  and  the  follow- 
ing day  moved  to  the  same  place  where  de- 
ceased roomed  to  room;  that  deceased  had 
selected  a  place  in  the  yard  to  sleep  under 
the  trees.  They  requested  to  sleep  in  the 
yard,  and  did  so  sleep.  The  evidence  shows 
deceased  and  the  two  San  Antonio  men  who 
ciime  with  him  met  in  a  saloon  in  San  An- 
tonio. They  seem  to  have  been  strangers  at 
that  time.  There  were  a  great  many  strange 
Mexicans  in  the  town  of  KerrviUe  at  the 
time,  two  families  of  Mexicans  lived  in  box 
cars  just  across  the  track  from  where  the 
body  was  found.  There  Is  evidence  also  that 
about  3  o'clock,  or  between  3  and  4,  in  the 
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morning  and  the  time  the  state  claims  the 
homicide  occurred,  two  men  were  seen  and 
heard  running  hurriedly  from  the  direction 
of  where  deceased's  body  was  subsequently 
foand.  They  were  seen  wlthm  100  yards,  or 
such  matter,  of  this  spot.  This  may  be  a  suf- 
ficient statement  as  a  predicate  for  discussion 
of  the  questions. 

There  are  two  or  three  bills  of  exception 
reserved  to  the  refusal  of  the  court  to  permit 
the  defendant  to  prove  that  from  the  3d  of 
July  to  and  including  the  10th  burglaries  for 
the  purpose  of  theft  or  robberies,  as  some 
of  the  witnesses  term  it,  had  occurred  in 
Kerrville,  a  town  of  about  2,500  inhabitants. 
Among  other  houses,  the  residence  of  the  dis- 
trict Judge,  Hon.  R.  H.  Bumey,  was  burglar- 
ized £ind  property  taken  therefrom.  Who 
these  parties  were  was  not  Ipiown.  Without 
going  into  a  detailed  statement  of  this  evi- 
dence as  shown,  these  biUs  of  exception  show 
that  it  could  have  been  proved  by  these  wit- 
nesses, including  the  district  Judge,  that 
these  various  houses  had  been  burglarized 
and  property  taken  and  by  unknown  parties. 
We  are  of  opinion  this  testimony  should  have 
been  admitted.  This  being  a  case  purely  of 
circumstantial  evidence,  and  the  state  relying 
upon  the  testimony  already  indicated  to  con- 
nect the  defendant  with  the  homicide,  which 
mainly  grew  out  of  the  fact  that  he  had  been 
the  last  party  seen  with  deceased  before  bis 
dead  body  was  found  Monday  afternoon,  this 
testimony  should  have  been  admitted.  The 
state  introduced  statements  of  the  defendant 
showing  deceased  had  left  the  ice  plant  in 
good  health  and  no  barm  had  been  done  him 
up  to  that  time,  and  that  he  had  never  seen 
him  afterward.  It  was  permissible  to  show 
by  the  same  character  of  testimony  upon 
which  the  state  relied,  that  some  other  party 
may  have  killed  the  deceased.  If  robbery 
was  the  incentive  or  motive  for  the  killing, 
these  unknown  burglars  had  as  much  motive 
to  klU  him  for  his  money  as  did  appellant 
The  idea  that  appellant  had  any  money  after 
the  homicide  is  excluded  by  all  the  testimony. 
The  court  did  permit  evidence  of  the  fact 
that  these  two  men  came  from  San  Antonio 
with  deceased  and  went  to  the  same  place 
and  were  sleeping  outdoors  with  him.  The 
court  did  also  permit  testimony  suggesting 
the  theory  of  suidda  Deceased  stated  he 
intended  to  commit  suicide,  and  had  selected 
a  place  and  means  of  doing  it  There  is  evi- 
dence going  to  show  that  some  one  had 
climbed  to  the  top  of  the  oil  tank,  as  there 
were  tracks  found  at  the  top.  The  body  of 
deceased  was  found  at  the  oU  tank,  lying  in 
a  peculiar  position  on  his  back,  with  both 
hands  under  his  back,  and  one  leg  drawn 
up.  And  his  hat  over  his  face,  or  partially  so. 
There  is  evidence,  also  in  this  connection, 
that  the  homicide  did  not  occur  Saturday 
night  The  doctors  testified  at  the  time  the 
body  was  found  Monday  afternoon  that  it 
had  been  dead  from  20  to  24  hours.  They 
gave  their  reasons  from  an  examination  of 
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the  body  why  their  etateinent  would  be  cor- 
rect There  Is  evidence  also  that  this  body 
was  not  at  the  oil  tank  during  Sunday.  One 
witness  testifies  he  was  dty  scavenger;  that 
he  passed  there  on  horseback,  and,  as  we  re- 
call, within  15  feet  of  where  the  body  was 
subsequently  found,  and  the  body  was  not 
there  on  Sunday  evening.  There  was  no 
blood  found  on  the  person  or  clothes  of  ap- 
pellant. This  Is  made  clearly  to  appear. 
Under  all  these  drcumstanees  It  Is  discover- 
able that  the  state  was  relying  entirely  up- 
on circumstances  which  were  meager  and  de- 
cidedly lacking  In  cogency.  The  state  hav- 
ing Introduced  evidence  that  appellant  was 
not  with  deceased  after  he  left  the  Ice  plant. 
It  certainly  was  permissible  to  show  circum- 
stances which  put  It  Within  the  power  of 
others  to  commit  the  homicide.  The  uniden- 
tlfled  burglars  seem  to  have  been  in  the 
business  of  robbing  houses  to  obtain  property 
which  did  not  belong  to  them.  Of  course,  we 
understand  that  where  a  burglar  enters  a 
private  residence  for  the  purpose  of  looting, 
the  house  and  taking  away  property,  It  is 
within  his  contemplation  that  a  homicide 
may  result  He  is  on  missions  of  thievery  or 
robbery,  or  any  other  violent  way  of  taking 
property  belonging  to  his  fellowman.  The 
motive  would  be  as  strong  on  the  part  of  the 
burglars.  If  robbery  was  the  proposition  to  be 
imputed  to  appellant,  as  It  would  be  on  ap- 
pellant's part  There  Is  evidence  also  to  the 
effect  that  Jack  Polly,  whenever  the  homicide 
was  discussed,  would  become  nervous  and  ex- 
cited. These  theories  are  all  in  the  case 
made  by  the  circumstances  and  facts,  and 
went  to  the  Jury,  except  with  reference  to 
these  nocturnal  burglaries.  We  are  of  opin- 
ion that  this  testimony  was  clearly  admis- 
sible, and  it  was  error  to  discard  It  Dubose 
V.  State,  10  Tex.  App.  230 ;  Hart  v.  State,  16 
Tex.  App.  234,  49  Am.  Rep.  188;  Blocker  v. 
State,  55  Tex.  Cr.  R.  82,  114  S.  W.  814,  131 
Am.  St  Rep.  772;  Wheeler  v.  State,  56  Tex. 
Cr.  R.  648,  121  S.  W.  166 ;  Klrby  v.  State,  49 
Tex.  Cr.  R.  519,  93  S.  W.  1030;  Harrison  v. 
State,  47  Tex.  Or.  R.  400,  83  S.  W.  G99; 
Kunde  v.  State,  22  Tex.  App.  97,  3  S.  W.  325 ; 
Golln  V.  State,  37  Tex.  Cr.  R.  96,  38  S.  W. 
794;  Murphy  v.  State,  36  Tex.  Cr.  R.  24,  35 
8.  W.  174;  Skidmore  v.  State,  57  Tex.  Cr.  R. 
500,  128  S.  W.  1129,  26  L.  R.  A.  (N.  S.)  466. 
In  the  Wheeler  Case,  supra,  quite  a  number 
of  cases  are  cited  which  are  in  point  A 
great  many  other  cases  might  be  cited  but 
they  will  be  found  collated  in  the  opinions 
above  mentioned. 

[1]  Where  the  state  relies  upon  circum- 
stantial evidence  to  connect  the  defendant 
with  the  crime,  the  defendant  may  prove  by 
the  same  character  of  testimony  that  others 
committed  it  and  that  he  did  not  This  be- 
ing a  case  of  circumstantial  evidence  on  the 
part  of  the  state,  the  defendant  had  the  legal 
right  to  prove  the  crime  upon  others  by  the 
same  character  of  testimony,  or  Introduce  to 
the  Jury  this  character  of  testimony  to  show 


that  other  parties  probably  did  the  killing. 
The  state  Introduced  appellant's  statements, 
by  which  it  was  bound,  unless  disproved, 
that  be  did  not  see  the  deceased  after  2:20 
o'clock  that  night,  at  which  time  he  was 
alive  and  leaving  appellant  The  evidence 
shows  deceased  was  killed  subsequently  to 
that.  If  killed  that  night  at  all.  The  evi- 
dence tended  strongly  to  show  that  he  was 
not  killed  Saturday  night  If  the  doctors 
were  correct,  the  body  being  found  Monday 
afternoon,  then  the  deceased  had  not  been 
dead  exceeding  24  hours.  A  witness  also  tes- 
tified that  the  body  was  not  at  the  place 
Sunday  evening  where  It  was  found  Monday 
evening.  Appellant's  clothes  had  no  blood  on 
them.  If  the  body  was  not  at  the  tank  at  the 
time  of  the  killing,  and  was  subsequently 
moved  there,  appellant  could  not  have  moved 
it  without  getting  blood  upon  his  clothes.  So 
taking  these  bills  of  exception  and  the  recita- 
tions In  them,  we  are  of  opinion  that  It  was 
not  only  permissible,  but  it  was  very  Impor- 
tant matter,  that  defendant  be  permitted  to 
prove  that  these  nnknown  burglars  may  have 
killed  deceased,  and  this  especially  when  it  is 
shown  that  appellant  did  not  see  him  after 
2:20  o'clock  Saturday  night  and  the  killing 
occurred  after  that  time.  Under  the  authori- 
ties cited  the  court  was  in  error.  This  testi- 
mony was  admissible. 

[2]  Another  bill  recites  that  while  the  wit- 
ness Turner  for  the  state  was  being  cross- 
examined  by  the  defendant  with  reference  to 
the  location  of  the  dead  body  and  the  sur- 
roundings of  that  locality,  he  was  asked  If 
it  was  not  a  fact  that  Immediately  north  ot 
the  spot  where  the  body  was  found,  there  was 
no  obstruction,  and  that  a  trallway  led  up 
to  the  negro  portion  of  the  town,  and  the 
ground  was  practloally  level,  and  that  a  per- 
son of  ordinary  height  on  foot  could  easily 
have  seen  the  body  lying  where  It  was  found. 
The  state  objected  on  account  of  Its  Irrelevan- 
cy, and  that  It  called  for  an  opinion  of  the 
witness.  The  purpose  of  the  question  and  the 
testimony  to  be  elicited  thereby  was  to  show 
that  there  was  a  trallway  leading  near  and 
Immediately  north  of  the  spot  where  the  body 
was  found,  and  that  there  was  no  obstruction 
between  this  trallway  and  the  spot  where,  the 
body  was  found,  and  that  people  passing 
along  said  trail  during  Sunday  going  to  and 
from  town  could  easily  have  seen  the  dead 
body,  If  it  had  been  where  found,  and  the 
defendant  would  have  shown  by  the  witness, 
had  he  been  permitted  to  answer  the  ques- 
tion, that  there  Is  a  trallway  running  by  said 
spot,  immediately  north  of  It,  and  that  there 
is  no  obstruction  between  the  trallway  and 
the  place  where  the  dead  body  was  lying,  and 
that  a  person  of  ordinary  height  coald  easily 
have  seen  the  body  lying  where  It  was  found 
had  It  been  there.  The  objection  made  by 
the  state  was  sustained  by  the  court  and  the 
witness  was  not  permitted  to  answer  or  de- 
tail the  testimony  sought  to  be  elicited,  nie 
court  qualifies  this  bill  as  follows: 
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"That  aaid  witnew  was  permitted  to  state 
the  condition  of  the  ground,  the  trailway,  and 
the  like,  and  no  objection  to  his  doing  this  was 
urged  by  the  state.  The  objection  urged  by  the 
state,  and  snstained  by  the  court,  was  to  the 
qaestion  which  called  for  the  opinion  of  the  wit- 
Qess.  to  wit,  'Whether  a  person  of  ordinary 
height  on  foot  could  easily  have  seen  the  body 
where  it  was  found,'  presumably  from  the 
trailway.  With  this  explanation  the  bill  is  al- 
lowed and  ordered  filed. ' 

This  bill  Is  thus  signed  by  the  Judge.  We 
are  of  opinion  tbla  testimony  is  clearly  ad- 
missible. This  may  be  what  is  usually  term- 
ed in  our  law  books  a  "shorthand  rendering" 
of  the  facts,  and,  if  an  opinion  at  all,  comes 
within  that  rule,  but  we  believe  it  is  not  an 
opinion;  It  is  a  fact  If  it  could  be  shown 
by  this  witness  passing  along  in  plain  view 
of  where  the  body  was  found  that  a  man  of 
ordinary  height  could  have  seen  the  body  if 
tbere  during  Sunday,  it  was  a  fact  The  wit- 
ness may  have  stated  the  nature  of  the 
ground,  contour  of  the  surface  of  the  earth, 
and  all  that,  but  this  did  not  convey  the  defi- 
nite Idea  to  the  jury  that  the  parties  passing 
along  were  la  such  position  that  if  the  dead 
body  was  at  the  tank  during  Sunday  it  could 
have  been  seen.  One  witness  was  i>ermitted 
to  testify  that  he  rode  along  this  trailway  on 
horseback  on  Sunday,  and  his  evidence  makes 
it  positively  certain  the  body  was  not  there. 
The  fact  that  this  witness  swore  tlmt  it  was 
not  tbere,  or  that  he  did  not  see  it  there,  did 
not  render  the  other  testimony  inadmissible. 
Appellant  could  prove  the  same  facts  by  all 
the  witnesses  if  they  had  been  permitted  to 
so  swear. 

[8]  Another  bill  recites  that  Leartie  Butler, 
the  young  sister  of  Carrie  Butler  whom  de- 
censed  come  to  KerrviUe  to  marry,  testifled, 
was  excused,  and  retired  from  the  witness 
stand,  and  the  state  th«i  recalled  her  and 
offered  to  read  to  her  In  the  presence  of  the 
Jury  excerpts  from  her  written  testimony 
given  by  her  when  she  testifled  before  the 
justice  of  the  peace  at  the  coroner's  inquest, 
held  after  finding  the  body  of  deceased.  Ap- 
pellant objected  for  various  and  sundry  rea- 
sons. This  evidence  was  then  read  to  the 
jury  as  follows: 

"On  Saturday  afternoon  Mr.  Elam  paid  me. 
I  went  to  Mr.  Dobson  to  get  change  for  a  quar- 
ter, and  when  Mr.  Dobson  pulled  out  bis  purse 
to  give  me  change,  he  only  had  20  cents  in 
small  change,  and  was  not  able  to  give  me 
change  for  the  quarter,  but  he  just  gave  me  the 
20  cents  he  had  in  change  and  told  me  to  keep 
it  At  this  time  I  had  occasion  to  notice  his 
purse  and  contents.  Mr.  Dobson,  in  trying  to 
make  the  change,  displayed  a  large  roll  of  bills. 
I  cannot  say  how  much  tbere  was  in  the  roll, 
but  the  purse  was  a  new  and  very  large  one, 
and  looked  to  be  well  filled." 

The  court  qualifies  this  bill  by  stating  that 
the  district  attorney  did  not  agree  to  the 
foregoing  bill  because  it  did  not  fully  state 
and  explain  the  matters  connected  with  the 
Introduction  of  the  testimony  objected  to. 
He  says: 

"I  herewith  state  by  way  of  explanation  that 
this  witness  was  a  young  girl  14  years  old,  as 
shown  by  the  evidence;   that  she  was  called  to 


testify  by  the  state ;  that  when  first  called  she 
failed,  to  say  that  she  had  seen  a  large  roll  of 
bills  in  deceased's  possession,  and  only  stated 
that  she  saw  a  $5  and  $10  bill  at  the  time  men- 
tioned. Some  two  or  three  days  later,  Sunday 
intervening,  she  was  again  called  as  a  witness, 
and  testified  that,  in  addition  to  the  |5  and 
|10  bills  which  she  had  testified  when  first 
called,  she  had  seen  a  large  roll  of  bills  in  Dob- 
son's  purse,  but  did  not  see  the  denomination 
of  any  but  the  two  mentioned.  Thereupon  the 
defendant's  attorney  gave  her  a  very  rigid 
cross-examination— Why  she  had  not  told  this 
when  first  on  the  stand,  how  was  it  she  now 
told  it,  and  had  not  Judge  Storms  told  her  she 
had  made  a  mistake,  and  how  often  he  and  the 
district  attorney  had  talked  to  her  since  she 
was  on  the  stand  before,  where  she  bad  since 
been  Saturday  night,  and  who  with,  and  where 
she  had  been  Sunday,  etc.,  and  how  she  came  to 
come  back  on  the  stand  to  tell  this,  and  much 
more  along  the  same  line — calculated  and  in- 
tended to  discredit  her  said  statement  last  made 
in  the  minds  of  the  jury,  and  the  state  offered 
her  testimony  taken  at  the  inquest  as  shown, 
to  corroborate  her  statement  made  in  the  par- 
ticular named,  and  for  no  other  purpose,  as 
fully  explained  by  the  district  attorney  at  the 
time." 

This  is  signed  by  the  judge.  The  contents 
of  this  bill  may  be  stated  as  showing  ,that 
they  called  this  girl  to  the  witness  stand  to 
testify  a  second  time,  she  not  having  testi- 
fied about  the  bills  on  the  first,  an^  finally 
after  testifying  to  the  $5  and  $10  bills,  in- 
stead of  proving  by  her  that  she  had  seen  this 
large  roll  of  money  mentioned,  they  asked 
and  proved  by  her  that  she  had  testified  as 
set  out  In  the  bill  at  the  coroner's  inquest 
The  court's  explanation,  it  occurs  to  us,  in- 
tensifies the  error  in  permitting  her  testimo- 
ny to  go  to  the  jury.  If  appellant  had  shown 
she  had  made  contrary  statements  to  her  tes- 
timony on  the  witness  stand,  they  might  then 
introduce  testimony  sustaining  her  statement 
made  at  other  and  different  times  under  legal 
principles.  But  that  was  not  the  case.  She 
did  not  make  a  different  statement  before  the 
jury  to  what  she  made  before  the  coroner's 
inquest.  She  had  not  testified  to  everything 
before  the  jury  to  whidi  she  testifled  before 
the  coroner.  A  rigid  cross-examination  of 
the  witness  does  not  authorize  corroboration 
of  the  witness.  She  must  be  placed  in  the 
attitude  of  having  changed  her  testimony  or 
testifled  differently  now  from  what  she  had 
formerly  stated.  Probably  if  the  state  had 
asked  her  originally  about  the  large  roll  of 
bills,  or  called  her  attention  to  it,  she  would 
or  may  have  so  testifled  before  the  jury.  The 
bill  excludes  the  idea  of  any  predicate  laid 
to  contradict  or  impeach  her  testimony.  It 
was  simply  a  rigid  cross-examination  on  what 
she  did  testify.  It  was,  in  other  words,  a  fail- 
ure on  the  part  of  the  girl  to  testify  to  the 
large  roll  of  bills,  and  a  rigid  cross-examina- 
tion in  reference  to  that  matter.  This  did 
not  authorize  the  introduction  of  this  testi- 
mony as  a  means  of  corroboration. 

[4]  Another  bill  was  reserved  to  the  intro- 
duction of  certain  matters  connected  with  the 
watch  found  on  the  body  of  deceased.  The 
bm  recites:  That  this  watch  was  found  on 
deceased;  it  was  an. old,  large  open-face  all- 
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ver,  or  apparently  silver,  watch.  The  wit- 
ness Identlfled  the  watch  as  the  one  found  on 
the  person  ot  the  deceased  at  the  time  his 
body  was  found,  and  stated  that  the  watch 
was  not  running  at  the  time,  and  that  it  had 
not  been  running  since.  That  the  district 
attorney  then  offered  In  evidence  the  watch 
and  chain,  and  alao  offered  in  evidence  the 
time  Indicated  on  the  dial  of  the  watch.  Ap- 
pellant objected,  contending  the  testimony 
was  not  admissible  in  the  absence  of  proof  of 
the  fact  that  the  watch  was  running  prior  to 
the  time  deceased  was  killed.  That  the  watch 
stands  Introduced  to  show  that  the  chain  was 
broken.  Ai^pellant  objected  to  that  part  of 
the  testimony  as  to  what  the  dial  on  the  face 
of  the  watch  showed  being  Introduced,  and 
called  the  attention  of  the  Jury  that  it  stop- 
ped at  3:40,  because  it  had  not  been  shown 
that  the  watch  bad  been  running  prior  to 
the  time  the  man  was  killed,  if  he  was  kill- 
ed, or  when  it  had  been  wound  up,  or  the 
fact  that  his  being  killed  stopped  it,  or  any- 
thing of  that  sort  That  the  watch  had  not 
been  examined  by  any  Jeweler  or  anybody  to 
show  that  there  has  been  such  an  injury  In- 
flicted upon  it  as  would  ei&p  it  from  running. 
That  there  was  no  predicate  laid  for  the  in- 
troduction of  the  testimony,  etc.  The  court 
overruled  these  objections,  and  stated  it 
would  be  introduced  "as  a  circumstance  for 
what  it  was  worth."  We  are  inclined  to  the 
opinion  that  upon  another  trial  it  should  not 
be  permitted  to  go  to  the  Jury,  unless  there 
is  some  evidence  going  to  show  that  the 
watch  had  been  running,  or  was  in  condi- 
tion to  run,  prior  to  the  time  that  it  was 
found  on  the  body  of  deceased.  There  were 
no  bruises  found  about  the  body  of  deceased 
where  the  watch  was  found.  It  the  watch 
had  been  running,  and  for  some  reason  oc- 
curring at  the  time  of  the  homicide  if  the 
watch  had  stopped  at  that  particular  junc- 
tion, it  might  be  a  fact  for  the  Jury  to  con- 
sider. We  ere  of  opinion  that  upon  another 
trial  this  testimony,  unless  connected  up  in 
some  way,  should  not  be  permitted  to  go  to 
the  Jury.  The  majority  are  of  opinion  the 
dial  of  the  watch  indicating  3:40  o'clock  as 
time  of  stopping  its  running  is  admissible. 

[6]  There  is  a  lengthy  bill  reserved  to  the 
action  of  the  court  permitting  the  state  to 
prove  the  acts  and  conduct  of  the  grand  Jury 
in  their  investigation  of  the  case,  which  was 
very  thorough  and  full.  The  court  said  that 
the  reason  he  permitted  this  testimony  was 
in  explanation  of  the  second  count  in  the  in- 
dictment, which  charged  the  killing  occurred 
by  some  means  to  the  grand  Jury  unknown. 
If  it  had  been  an  issue  in  the  case  that  the 
grand  Jury  could,  by  reason  of  diligence,  as- 
certain the  means  by  which  the  killing  oc- 
curred, and  evidence  was  introduced  contest- 
ing the  second  count  of  the  Indictment  on 
that  proposition,  this  testimony  might  have 
been  admissible  under  an  array  of  authori- 
ties, commencing  with  Jornsco  v.  State.  6 
Tex.  App.  238,  but  that  character  of  evidence 


is  not  admissible  unless  there  is  an  issae  of 
that  sort  The  acts  and  conduct  of  the  grand 
Jury  are  not  admissible  in  evidence  against 
the  accused.  However,  if  there  had  been 
such,  and  the  defendant  was  relying  upon  a 
defeat  of  the  conviction  under  the  second 
count  because  the  grand  jury  could  luive  as- 
certained that  the  instmment  could  have 
been  known  to  the  grand  Jury  by  which  the 
killing  occurred,  then  the  evidence  on  tbe 
part  of  the  grand  Jury  as  to  their  investiga- 
tion along  that  line  might  be  admissible,  bnt 
there  seems  to  have  been  nothing  of  that 
sort  in  this  case.  Upon  another  trial  this 
character  of  testimony  should  not  be  permit- 
ted to  go  to  the  Jury,  unless  an  Issne  Is  rais- 
ed calling  for  It 

[6]  Enough  of  the  testimony  has  been  men- 
tioned to  show  that  it  is  more  than  donbtfol 
that  the  state  has  made  out  a  case.    The  facts 
to  the  mind  of  the  writer  ought  not  to  sustain 
this  conviction.    They  are  too  indefinite,  too 
uncertain,  too  vague  and  disconnected  to  Jus- 
tify a  conviction  for  homicide,  even  discard- 
ing   the    theory    that   deceased    may    have 
thrown  himself  from  the  top  of  tbe  oU  taot 
That  deceased  was  not  kUled  at  tbe  oil  tank 
it  would  seem  to  be  almost  certain  from  tbe 
testimony.    The  state  introduced  in  evidence 
the  statement  of  the  defendant  that  he  had 
not  seen  deceased  after  he  left  bim  at  2:20 
o'clock  on  said  night,  and,   outside  of  the 
fact   that  appellant  was  with  tdni  at  2:20 
o'clock   when  they   separated   and   decea.sed 
went  away,  any  otber  man  in  Kerrville  could 
liave  as  well  been  charged  with  this  homi- 
cide.   There  are  too  many  particulars  in  evi- 
dence,   and    possibilities    and    probabilities 
from  the  facts,  for  others  to  have  committed 
this  crime,  if  in  fact  it  was  a  homicide,  to 
say,  under  the  rules  of  circumstantial  e^i- 
deuce,  that  it  excluded  every  reasonable  c<«- 
dusion  except   the  guilt  of  the   defmdant 
Two  men  were  seen  running  away  rapidly 
from  the  direction  where  the  body  of  deceas- 
ed was  found;    the  disappearance   of  tbe 
burglars   after   this   occurrence;     tbe    great 
number  of  strange  Mexicans  in   tbe   town, 
who  had  equal  opportunities  to  kill  tbe  de- 
ceased ;    that  he  was   not   killed    Satarda; 
night ;  body  was  not  at  the  oil  tank  oo  Sen- 
day;     and   otber   facts — render   appellant's 
guilt  too  obscure,  uncertain,  and  Improbable 
to  authorize  affirmance  or  conviction.    There 
was  no  evidence  that  appellant'  Iiad   seen 
deceased  after  he  left  him  at  2:20  o'tSfoA. 
and  this  renders  the  facts  in  this  case  too 
uncertain  in  the  opinion  of  the  writer  to  au- 
thorize his  conviction.    The  jury  seemed  to 
have  entertained  the  same  Idea  of  uncertain- 
ty.    Conceding   the  deceased    came  to    bis 
death  at  the  hands  of  some  one  by  vidence 
inflicted  upon  the  head,  it  was  evidently  doce 
for  the  purpose  of  robbery;   It  was  done  at 
the  dead  hours  of  night.    This  would  make 
the  homicide  an  atrocious  murder,  yet  the 
Jury  gave  appellant  only  25  years.     Tl^y 
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found  npon  the  person  of  appellant  no  money 
or  blood,  and  there  was  no  anflJclent  evidence 
of  Mb  having  killed  or  participated  tn  the 
killing  of  deceased. 

The  judgment  Is  reversed  and  the  cause 
remanded. 

PRENDERGAST,  P.  J.,  and  HARPER,  J. 
[7]  We  concur  In  the  reversal  of  the  case, 
but  do  not  think  the  evidence  that  prior  to 
this  time  such  residences  had  been  burglariz- 
ed at  nighttime  was  admissible.  It  tended 
to  shed  no  light  on  who  committed  this  mur- 
der, and  the  conrt  did  not  err  in  excluding 
such  testimony. 

PRENDERGAST,  P.  J.  I  am  also  of  the 
opinion  that  the  state's  witness  Leartle  But- 
ler, by  the  questions  asked  her  by  appellant's 
attorneys  on  cross-examination  when  the 
stute  examined  her  the  second  time,  was  a 
direct  attack  of  her,  charging  that  the  tes- 
timony she  gave  this  second  time  was  from 
corrupt  motives  and  fabricated  between  the 
time  she  first  testified  and  this  time.  Such 
being  the  case,  the  state  clearly  could  sup- 
port her,  and  It  was  its  duty  to  do  so,  by 
showing  what  she  testified  at  the  coroner's 
inquest,  as  the  state  did.  Jones  v.  State,  38 
Tex  Cr.  R.  103,  115,  40  S.  W.  807,  41  S.  W. 
638,  70  Am.  St  Rep.  719 ;  English  v.  State, 
34  Tex.  Cr.  R.  200,  30  S.  W.  233 ;  Mitchell 
V.  State,  36  Tex.  Cr.  R.  302,  33  S.  W.  367,  36 
S.  W.  456 ;  Reddick  v.  State,  85  Tex.  Cr.  R. 
469,  34  S.  W.  274,  60  Am.  St.  Rep.  56 ;  Akin 
V.  State,  56  Tex.  Cr.  R.  329,  119  S.  W.  863 ; 
Fondren  v.  State,  169  S.  W.  426;  Branch's 
Criminal  Law,  S  876. 


WIUilAMS   V.    STATE.     (No.   8573.) 
(CJonrt  of  Criminal  Appeals  of  Texas.    June  2, 
191B.     Rehearing  Denied  June  25,  1015.) 
1.    Criminal    Law    i&=>1064^Appeal— Scope 
ov  Review. 

Only  those  grounds  for  a  new  trial  assign- 
ed in  the  motion  therefor  can  be  considered  on 
appeal. 

[Ed.    Note. — For   other    cases,    see    Criminal 
r,aw.  Cent  Dig.  {§  2678-2684 ;    Dec.  Dig.  «=» 
1064.] 
2.    Cbiminai.   Law    «s»5e6— Sufmcdsnct    of 

E  VI DENCE— PDNISHMBNT. 

On  a  trial  for  murder,  evidence  held  suffi- 
cient to  warrant  the  jury  in  finding  that  ac- 
cused was  more  than  17  years  old  and  hence 
to   ^it^arrant  the  assessment  of  the  death  penalty. 

fEd.    Note. — For    other    cases,    see    Criminal 
La-nr.  Cent  Dig.  §{  1273-1275;    Dec.  Dig.  <S=» 

APfpeal  from  District  Court,  Tarrant  Coun- 
ty ;     JTas.  W.  Swayne,  Judge. 

Clint  Williams  was  convicted  of  murder, 
and   tie  appeals.    Affirmed. 

S.  B.  Cantey,  Jr.,  C.  W.  Wade,  and  David 
^^  ^rammell,  all  of  Ft  Worth,  for  appellant. 
f-j'  c.  McDonald,  Aast  Atty.  Gen.,  for  the 
State. 


HARPER,  J.  Appellant  was  found  guilty 
of  murder,  and  the  death  penalty  assessed. 

The  facts  would  show  that  appellant  stole 
a  pistol  from  B.  R.  McComb  on  the  day  of  the 
murder ;  that  he  Induced  Oscar  Scroggins  to 
take  him  riding  on  his  (Scroggins')  motor  cy- 
cle, with  a  view  to  him  buying  the  motor  cy- 
cle. When  they  got  out  into  the  suburbs  of 
Ft  Worth,  on  the  fftrm  of  E.  R.  Keller,  in  the 
edge  of  some  timber,  he  shot  Scroggins  in  the 
back,  then  threw  him  In  a  well.  The  condi- 
tion of  Scroggins'  lungs,  when  the  body  was 
found,  shows  that  he  was  not  dead  when 
thrown  Into  the  well,  but  Dr.  Tadlodc  says 
that  Scroggins  would  have  no  strength  left 
to  resist  being  thrown  Into  the  well  after  re- 
ceiving the  wound  he  did. 

In  the  record  there  are  no  blUs  of  exception 
reserved  to  the  introduction  or  exclusion  of 
any  testimony.  No  exceptions  were  reserved 
to  the  charge  of  the  court  as  given,  and  no 
special  charges  requested.  In  the  motion  for 
a  new  trial  there  are  but  four  grounds  as- 
signed. The  first  alleges  the  verdict  is  con- 
trary to  the  law ;  the  second,  that  the  verdict 
Is  contrary  to  and  against  the  evidence ;  the 
third,  that  the  evidence  is  Insuffloicnt  to  sus- 
tain a  verdict  for  murder ;  while  the  fourth 
is,  that  if  the  evidence  shows  appellant  to  be 
guilty  of  murder.  It  fails  to  show  that  be  is 
17  years  of  age,  therefore  the  death  p^ialty 
cannot  be  sustained  under  the  law. 

[1]  These  being  all  the  grounds  assigned 
in  the  trial  court  we  cannot  consdder  the  va- 
rious grounds  raised  for  the  first  time  in  the 
brief  filed  In  this  court  by  appellant's  able 
counsel,  but  can  only  consider  those  grounds 
assigned  in  the  motion  for  a  new  trial  In  the 
trial  court. 

[2]  If  appellant  is  17  years  of  age,  the  evi- 
dence fully  and  amply  sustains  the  verdict 
finding  him  gwllty  of  murder.  The  body  was 
found  at  the  place  pointed  out  by  appellant ; 
also  the  pistol,  and  the  motor  cycle  of  Oscar 
Surogglns  were  found  In  his  possession.  It 
was  a  brutal  murder,  committed  solely  for 
the  purpose  of  obtaining  possession  of  the 
motor  cycle,  which  appellant  said  when  he 
went  to  the  home  of  Mr.  Keller  he  had  pur- 
chased. The  question  of  the  age  of  appellant 
is  a  most  serious  one.  Our  law  provides  that 
the  death  penalty  shall  not  be  assessed 
against  any  person  under  the  age  of  17  years. 
Mrs.  Keller  and  Mrs.  Simmons  both  testify 
that  they  have  known  appellant  since  his 
birth,  and  they  say  he  was  born  July  14, 1800. 
If  so,  he  would  be  under  17  years  of  age. 
They,  In  part  at  least,  tie  their  memory  to  the 
date  written  in  the  family  Bible.  This  entry 
was  made  by  Mrs.  Keller,  so  she  testifies. 
The  entry  is:  "Clint  Aubrey  Williams 
(colored)  was  bom  July  14,  1880."  The  con- 
tention of  the  state  Is,  however,  that  the  last 
"9"  was  originally  written  "7",  and  if  so,  ap- 
pellant would  be  18  years  of  age  on  the  14th 
of  next  July,  and  past  17  at  the  date  of  the 
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commission  of  this  offense.  The  last  "9"  is 
blurred  and  written  heavier  than  the  remain- 
der of  the  figures.  Mr&  'SVilliams  says  the 
reason  of  this  is  the  entry  l>eing  made  with 
a  pencil  the  date  had  become  dim,  and  she 
had  traced  It  again  in  1911.  A  magnifying 
glass  was  used  on  tbe  trial,  and  the  Jury  was 
permitted  to  examine  this  date  with  the  mag- 
nifying glass.  Appellant  had  represented  him- 
self prior  to  tbe  killing  to  be  20  years  of  age. 
Mr.  Calloway  testifies  that  he  is  now  proba- 
tion officer ;  that  prior  thereto  he  was  county 
superintendent,  and  was  a  school  teacher  for 
a  number  of  years ;  had  known  appellant  for 
some  8  or  9  years,  and  saw  him  frequently ; 
that  in  his  opinion  appellant  was  18  or  19 
years  of  age.  The  Jury  had  a  view  of  ap- 
pellant at  the  time  of  the  trial ;  tliey  had  the 
magnifying  glass  to  examine  the  entry  in  the 
Bible  to  determine  whether  the  original  en- 
try was  1897  or  1899.  These  matters  are  not 
before  us,  and  as  ttiey  found  against  appellant 
on  this  contention,  we  do  not  feel  authorized 
to  say  they  were  not  Justified  in  finding  as 
they  did  on  this  contested  issue.  Wilcox  r. 
State,  33  Tex.  Cr.  R.  392,  26  S.  W.  989;  Ellis 
V.  State,  30  Tex.  App.  601, 18  S.  W.  139. 
The  Judgment  is  affirmed. 


BELL  V.   STATE.     (No.  3561.) 

(Court  of  Criminal  Appeals  of  Texas.    May  26, 

1915.    Rehearing  Denied  June  23,  1915.) 

1.  Indictment   and    Infobkation    ^=9125  — 
Join  DEB  of  Offenses. 

Under  Pen.  Code  1011,  art.  1327,  defining 
"robbery"  and  increasing  the  punishment,  if,  in 
making  tbe  assault,  a  firearm  or  deadly  weapon 
is  used,  an  indictment  that  defendant  did  make 
an  assault  on  J.  S.,  and  by  said  assault  and  by 
violence,  and  putting  in  fear  of  life  by  the  use 
of  firearms,  did  fraudulently  take  from  S.  cer- 
tain property,  charges  but  one  offense— robbery 
by  the  use  of  firearms. 

[Ed.  Note. — ITor  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  334-400;  Dec. 
Dig.  <g=125.] 

2.  RoBBEBY   iS=»24— Evidence— Weight  and 
Sufficiency. 

In  a  prosecution  for  robbery  by  the  use 
of  firearms,  where  defendant  repossessed  him- 
self of  property  taken  from  him  under  a  writ 
of  sequestration,  evidence  held  to  justify  a  find- 
ing that  defendant  knew  that  the  person  robbed 
was  a  constable  and  had  such  writ. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  §§  32-36;    Dec.  Dig.  <8=»24.] 

3.  Robbery   €=»17— Indictment— Ownebship 
OF  Goods. 

Property  levied  on  by  an  oflBcer  being  in  his 
exclusive  possession,  ownership  may  be  alleged 
in  him  in  an  indictment  for  robbery. 

[Ed.  Note.— For '  other  cases,  see  Robbery, 
Cent.  Dig.  §f  16-23,  26;    Dec.  Dig.  <g=>17.] 

Appeal  from  District  Court,  Rusk  County; 
W.  C.  Buford,  Judge. 

Willie  Bell  was  convicted  of  robbery,  and 
he  appeals.    Affirmed. 

Futch  &  Tipps  and  R.  T.  Jones,  all  of  Hen- 
derson, for  appellant.  C.  C.  McDonald,. Asst. 
Atty.  Gen.,  for  the  State. 


HARPER,  J.  Appellant  was  convicted  of 
robbery  and  bis  punishment  assessed  at  sev- 
en years  confinement  In  tbe  state  peniten- 
tiary. 

[1]  Tbe  Indictment  against  appellant  al- 
leges that  he  did  make  an  assault  on  Jtm 
Smith,  and  by  said  assault  and  by  violence 
and  by  putting  Smith  In  fear  ol  life  by  the 
use  of  firearms,  eta,  did  fraudulently  take 
from  Smith  certain  property.  Appellant  con- 
tends that  this  indictment  charges  two  of- 
fenses in  one  count,  and  cites  us  to  Mnrdock 
v.  State,  52  Tex.  Cr.  R.  262,  106  S.  W.  374, 
in  which  it  Is  so  held,  and,  if  the  indictment 
did  seek  to  charge  two  offenses  in  one  count, 
of  course,  appellant's  motion  to  quash  should 
have  been  sustained.  The  Indictment  Is' 
brought  under  article  1327  of  the  Penal  Code, 
defining  robbery.  After  stating  that  the  of- 
fense may  be  committed  by  assault,  by  vio- 
lence, and  by  putting  In  fear  of  life  or  bodily 
injury,  the  statute  further  provides  that  if  in 
making  tbe  assault,  etc.,  a  firearm  or  deadly 
weapon  Is  used,  the  punishment  shall  be 
more  severe  than  if  the  robbery  is  committed 
by  assault,  etc.,  without  the  use  of  firearms. 
It  would  be  impossible  to  charge  robbery  by 
the  use  of  firearms  without  also  alleging 
that  in  using  the  firearms  an  assault  was 
made,  violence  used,  or  the  person  assaulted 
was  put  in  fear  of  his  life  by  the  means  used. 
The  statute  simply  provides  that,  if  firearms 
are  used  in  the  commission  of  the  offense,  a 
more  grave  punishment  may  be  infiicted  if 
the  Jury  see  proper  to  do  so.  This  question 
was  thoroughly  discussed  in  the  case  of 
Green  v.  State,  147  S.  W.  593,  on  motion  for 
rehearing,  and  we  do  not  deem  it  necessary 
to  do  so  again.  The  indictment  charges  only 
one  offense — robbery  by  the  use  of  firearms. 

[2]  The  facts  in  the  case  would  show  that 
appellant  was  indebted  to  Arthur  Sanders 
and  Al  Alston,  and  had  given  them  mort- 
gages on  property  described  in  the  mortgages 
to  secure  their  debts.  Mr.  Sanders'  mortgage 
was  taken  after  the  mortgage  had  been  given 
to  Mr.  Alston,  and  Sanders  purchased  the 
Alston  mortgage.  After  doing  bo  he  brought 
suit  in  the  county  court  to  foreclose  the 
mortgages,  and  sued  out  a  writ  of  sequestra- 
tion, placing  the  writ  in  the  hands  of  Con- 
stable Jim  Smith.  Mr.  Smith  went  to  ap- 
pellant's home.  Only  appellant's  wife  was 
at  home ;  he  having  gone  hunting.  Mr.  Smith 
told  appellant's  wife  what  was  his  business, 
and  proceeded  to  levy  on  two  mules,  wagon, 
and  other  property,  and  undertook  to  carry  it 
off.  Appellant's  wife  went:  to  the  woods 
hunting  for  her  husband.  When  she  found 
him,  she  told  appellant  Mr.  Smith  had  been 
there  and  took  the  property.  When  appellant 
was  informed  that  Smith  had  taken  the  prop- 
erty and  was  on  his  way  to  Pine  Hill  with  it, 
he  secured  a  mule  from  a  neighbor  and  over- 
took Smith  about  five  or  six  miles  on  tbe 
road  to  Pine  Hill.    Up  to  this  point  there  is 
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no  dlsagrreement  in  th«  evidence;  from  this 
point  on  there  is  a  divergence.  Smltli  says 
when  appellant  overtook  him  appellant  asked, 
"What  in  the  hell  does  all  this  mean?"  and 
that  be  then  told  him  he  had  papers  for  the 
proi>erty,  and  that  Mr.  Sanders  had  sent  bim 
after  it ;  that  appellant  got  in  front  of  him, 
threw  his  gun  In  his  face,  and  said,  "Turn 

this  team,  you  G — d  d n  son  of  a  b h, 

or  I'll  blow  yonr  brains  out  right  there  in  that 
wagoa."  Some  other  words  passed,  and  Smith 
says  appellant  compelled  him  to  turn  and 
drive  the  stuff  he  had  levied  on  back  near  to 
his  home.  These  are  the  acts  relied  on  to 
show  robbery. 

Appellant  admits  his  wife  came  tp  liim 
and  told  him  Smith  had  taken  the  property, 
but  denies  he  knew  that  Smith  was  an  offi- 
cer, or  that  he  had  any  writ.    He  admits  he 
got  a  mule  and  overtook  Smith,  and  had  a 
gun,  but  denies  that  he  pointed  the  gun  at 
Smith,  and  denies  that  Smith  then  told  bim 
he  had  a  writ,  but  he  says  when  he  overtook 
Smith  he  asked  what  he  was  doing  with  his 
property,  and  Smith  told  him  Arthur  San- 
ders had  sent  him  to  get  the  property.    Ap- 
pellant denies  that  he  knew  Alston  had  trans- 
ferred his  mortgage  to  Sanders,  and  there  is 
nothing  in  the  record  to  show  that  be  did 
know  It    Appellant  says  be  told  Smith  that 
Sanders  had  no  right  to  the  property,  that 
Alston  had  a  mortgage  on  it,  and  under  an 
agreement  with  Alston  he  was  to  keep  the 
property  for  him,  Alston,  until  they  could  see 
if  tbey  could  make  a  trade  for  the  next  year, 
and  be  did  not  want  the  property  taken  away 
until  he  bad  conferred  with  Mr.  Alston,  say- 
ing be  told  Smith  that  after  he  saw  Alston, 
if  Sanders  bad  any  right  to  take  the  prop- 
erty, tbey  conld  come  and  get  it  Monday 
morning. 

Appellant's  defense  is  be.  In  repossessing 
himself  of  the  property,  did  not  know  that 
Smith  was  an  officer,  and  that  he  took  it 
from  Smith  to  bold  for  Alston,  not  knowing 
that  Sanders  bad  purchased  the  mortgage. 
On  this  Issue  the  court  Instructed  the  Jury: 
"If  you  find  from  the  teatimony  that  the  de- 
fendant took  the  property  from  Jim  Smith,  but 
at  the  time  he  did  so  be  did  not  know  that 
Jim  Smith  was  an  officer  and  bad  taken  the 
property  under  a  writ  of  sequestration  issued 
by  a  court  of  competent  jurisdiction,  and  that 
he  took  Bald  property  for  the  purpose  and  with 
the  intent  to  nave  it  or  its  value  applied  to  the 
payment  of  the  debt  be  owed  Alston,  then  you 
will  find  the  defendant  not  guilty.  The  law  pre- 
sumes the  defendant  to  be  innocent  until  hia 
?uilt  is  established  by  legal  evidence  to  the  sat- 
isfaction of  the  minds  of  the  jury  beyond  a  rea- 
sonable doubt.  The  burden  ot  this  proof  is  up- 
on the  state,  and  in  case  you  have  a  reasonable 
doubt  of  the  defendant's  guilt  you  will  find 
him  not  guilty." 

Also,  at  the  request  of  appellant,  he  gave 
the  following  special  charge: 

"You  are  charged,  as  a  part  of  the  law  in  this 
case,  that  among  the  essential  elements  neces- 
sary to  constitute  the  offense  of  robbery  is  that 
there  must  be  a  fraudulent  intent  in  the  taking 
of  the  property  at  the  time.  A  fraudulent  tak- 
ing is  a  taking  of  property  with  an  intent  to  de- 
prive a  person  of  property  that  belongs  to  auotii- 


er.  Now  yon  are  instructed  that,  if  you  believe 
from  the  evidence  in  this  case  that  the  property 
was  taken  by  defendant,  if  it  was,  still  if  you  be- 
lieve that  there  was  no  fraudulent  taking,  and 
if  the  defendant  took  same  under  an  honest 
daim  of  right,  believing  that  it  was  his  property, 
or  that  he  bad  a  risbt  to  bold  same  for  Al 
Alston,  then  you  will  find  the  defendant  not 
guilty.*' 

This  was  a  fair  and  full  presentation  of 
the  defensive  matter  made  by  defendant's 
testimony.  According  to  the  state's  case  np- 
I)ellant  repossessed  himself  of  the  property 
by  force;  took  It  away  from  an  officer  who 
had  made  a  lawful  levy  thereon.  Appellant 
does  not  deny  taking  the  property  from  the 
officer,  and  does  not  deny  holding  it  after  be 
knew  the  officer  had  levied  thereon,  but  says 
he  did  not  learn  of  the  levy  until  they  got 
nearly  back  to  his  home,  but  when  he  learned 
of  the  levy,  if  he  did  not  learn  of  it  until 
then,  be  kept  the  property,  telling  the  offi- 
cer be  would  investigate  the  matter,  and  if 
Mr.  Alston  said  Sanders  had  a  right  to  it  he 
conld  get  it  the  next  Monday.  There  are  no 
bills  of  exception  In  the  record  to  the  intro- 
duction of  testimony,  although  some  com- 
plaint is  made  in  the  motion  for  a  new  trial. 
This  would  not  be  verified  in  a  way  we  would 
be  authorized  to  consider  it  There  was  no 
exception  reserved  to  the  charge  of  the  conrt 
at  the  time  it  was  submitted  to  counsel,  but 
exceptions  are  reserved  to  the  failure  of  the 
court  to  give  a  number  of  special  charges  re- 
guested. 

[3]  Appellant  requested  the  court  to  in- 
struct the  Jury  that  the  property  was  not  the 
property  of  Smith,  in  whom  the  ownership 
was  alleged,  and  to  acquit  appellant  Prop- 
erty levied  on  by  an  officer  is  in  his  excln-' 
sive  possession,  and  therefore  ownership  may 
be  alleged  in  bim.  Article  1335  specifically 
provides  that  one  may  be  guilty  of  theft  of 
property  owned  by  him  where  be  takes  it 
from  an  officer  of  the  law,  where  the  prop- 
erty Is  In  possession  of  the  officer  by  virtue 
of  process  issued  out  of  a  court  of  compe- 
tent Jurisdiction.  In  this  case  there  can  be 
no  question  the  county  court  had  authority 
to  IsBue  the  writ  of  sequestration.  And  it  is 
provided  by  articles  1333  and  1334  that  own- 
ership may  be  alleged  in  the  person  having 
actual  control,  care,  and  management  of  the 
property  at  the  time  it  is  taken. 

The  other  special  charges,  in  so  far  as 
they  are  the  law  of  the  case,  were  fully  cov- 
ered by  the  court's  main  charge.  The  evi- 
dence in  this  case  pre.sents  a  rather  strange 
case.  An  officer  rightfully  levied  on  the 
property.  Without  investigation  the  owner 
of  the  property,  thinking  Alston  had  a  su- 
perior claim  to  the  property,  took  it  from  the 
officer,  as  he  contends.  If  that  be  true,  It 
seems  a  rather  harsh  rule  of  law  that  would 
hold  him  guilty  of  robbery,  yet  the  law  can- 
not and  does  not  sanction  the  taking  of 
property  from  an  officer  at  the  point  of  a 
shotgun.  Out  of  such  proceedings  a  killing 
often  grows,  and  the  law  does  not  sanction 
the  use  of  force  by  anyone  to  repossess  Iiim- 
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self  of  Us  property,  although  he  might  think 
another  bad  the  superior  right  to  It  Courts 
are  provided  to  adjudicate  these  questions. 
If  appellant  did  not  know  Smith  was  an  offi- 
cer who  had  legally  levied  on  the  property, 
the  felonious  Intent  might  be  lacking.  But 
the  court  requires  the  jury  to  find  that  ap- 
pellant was  aware  of  that  fact,  and  Smith 
testifies  that  he  so  told  appellant,  and  under 
such  circumstances  we  do  not  feel  authorized 
to  disturb  the  verdict  If  It  is  a  fact  that  a 
part  of  the  property  was  not  covered  by  the 
mortgage,  it  is  certain  a  portion  of  it — the 
mules  and  wagon — was  covered  by  it,  and  the 
writ  of  sequestration,  and  appellant  took 
property  from  the  officer  that  was  covered 
by  the  writ  and  mortgage.  This  he  had  no 
right  to  do,  If  he  knew  he  was  an  officer,  and 
had  levied  on  It  under  a  writ  in  his  posses- 
sion. 
The  judgment  Is  affirmed. 


GOODMAN   V.   STATE.      (No.   3592.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1915.) 

Indictment  and  Infosmation  €=>125— Join- 
deb  OF  Offenses. 

Under  Pen.  Code  1911,  art.  1327,  defining 
robbery,  and  increasing  the  punishment  if  in 
making  the  assault  a  firearm  or  deadly  weapon 
is  used,  an  indictment  that  defendant  did  make 
an  assault  on  a  person  named,  and  by  said 
aasault  and  by  violence  and  puttinir  in  fear  of 
life  by  the  use  of  firearms  did  fraudulently  take 
from  him  certain  property,  is  not  bad  as  charg- 
ing two  offenses  in  one  count. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  334-400:  Dec. 
Dig.  «=125.] 

Appeal  from  Criminal  District  Court  Dal- 
las County ;   W.  L.  Crawford,  Jr.,  Judge. 

R.  Goodman  was  convicted  of  robbery  vrtth 
firearms,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  robbery  with  firearms,  and  his  pun- 
ishment assessed  at  99  years  in  the  peniten- 
tiary. The  Indictment  was  good,  and  fol- 
lowed the  statute  and  approved  form.  Green 
y.  State,  147  S.  W.  593;  Bell  v.  State,  177  S. 
W.  966,  recently  decided.  There  Is  no  state- 
ment of  facts  nor  bills  of  exceptions  that 
can  be  considered  In  the  absence  of  a  state- 
ment of  facts. 

The  judgment  is  affirmed. 


SPARKS  V.  STATE.      (No.  3582.) 

(CJourt  of  Criminal  Appeals  of  Texas.    June  9, 
1915.) 

1.  RoBBEBT   <©=>20  — Indictment  — Issues  — 
"Lawftti,  Monet  of  the  United  States." 
A  charge  that  one  robbed  another  of  "law- 
ful money  of  the  United  States"  is  sustained  by 
proof  that  the  accused  took  "dollars"  in  money. 
[Ed.    Note. — For   other    cases,    see    Robbery, 
Cent.  Dig.  |  27;    Dec.  Dig.  <8=»20.] 


2.  CsnaiTAL  Law>  ®s»686— Evidenoii— Som- 

OIENOT— IDENTITT   OF    PERSON    HOBBED. 

Evidence  held  insufficient  to  establish  the 
identity  of  the  person  robbed  with  the  person 
named  in  the  indictment  as  having  been  robbed. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1273-1275;  Dec  Dig.  «=> 
566.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty ;   Edgar  Scurry,  Judge. 

Jim  Sparks  was  convicted  of  robbery,  and 
appeals.    Reversed  and  remanded. 

Fletcher  S.  Jones,  of  Wichita  Falls,  for 
appellant  0.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  indicted  in 
this  case,  charged  with  robbing  "John  Noles 
of  $7,  lawful  money  of  the  United  States  of 
America."  When  convicted,  he  prosecuted 
an  appeal  to  this  court  alleging  that  the 
evidence  is  Insufficient  to  sustain  the  convic- 
tion, and  the  court  erred  in  not  giving  the 
special  charges  requested  so  instructing  the 
jury. 

J.  O.  McDaniels  testified  that  he  saw  ap- 
pellant and  Charles  Eshelman  feeing  through 
an  old  man's  clothes  who  had  just  gone  out 
of  his  saloon ;  that  the  old  man  was  begging 
them  to  leave  him  60  cents  to  get  his  break- 
fast with ;  that  one  of  them  said,  "Be  quiet 
or  I  will  knock  your  head  off ;"  that  he  (wit- 
ness) ran  out  there,  when  appellant  and  Ksh- 
ejlman  ran,  when  he  called  the  police;  that 
the  old  man  said  they  got  his  money — ^he  said 
they  got  about  $6. 

[1]  The  first  contention  Is  that  as  the  in- 
dictment charges  that  the  money  "was  lawful 
money  of  the  United  States  of  America,"  this 
was  descriptive  of  the  money  alleged  to  hare 
been  taken,  and  therefore  it  was  necessary 
to  prove  that  the  money  taken  was  lawful 
money  of  the  United  States  of  America,  and 
as  no  witness  so  testified  the  proof  would 
not  sustain  a  conviction.  We  are  aware  that 
we  have  some  cases  so  holding,  while  we 
have  cases  holding  otherwise.  We  do  not 
deem  it  necessary  to  dte  either  of  the  line 
of  cases,  but  will  say  that  In  our  (^dnion 
Judge  Davidson  correctly  laid  down  the  true 
rule  in  Menear  t.  State,  30  Tex.  App.  475, 
17  S.  W.  1082.  In  that  case  the  Indictment 
alleged  In  a  case  of  robbery  that  the  proper- 
ty taken  was  "10  cents  in  the  money  of  the 
United  States  of  America."  The  only  evi- 
dence was  the  accused  had  taken  10  cents 
In  silver,  and  It  was  held  to  be  sufficient  to 
sustain  the  allegation  in  the  indictment 
The  United  States,  so  far  as  we  are  aware, 
is  the  only  country  tliat  now  divides  its  mon- 
ey into  and  denominates  its  money  dollats 
and  cents.  In  England  we  have  pounds,  sbil- 
lings,  and  pence;  in  Germany,  marks  and 
pfenige;  in  France,  francs  and  centimes;  in 
Spain,  pesetas  and  centimo;  in  Mexico,  peso 
and  centavos.  So,  when  one  sweats  another 
took  from  him  $6  in  money,  it  necessarily 
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conveys  the  Idea  that  he  had  taken  money 
of  the  United  States  of  America.  If  the  evi- 
dence suggested  that  any  other  drcuiatlng 
medium  nsed  as  money  was  taken,  then,  of 
course,  it  would  be  incumbent  on  the  state 
to  prove  that  It  was  "lawful  money  of  the 
United  States  of  America."  No  other  con- 
struction conld  be  placed  upon  such  language, 
and  we  think  that  line  of  cases  is  correct 
which  hoUds  that  when  the  allegation  is  that 
one  took  money,  lawful  money  of  the  United 
States  of  America,  and  the  proof  is  that  the 
person  took  so  many  dollar*  in  money,  the 
evidence  sufficiently  proves  the  allegation. 
If  it  was  not  money  of  the  United  States, 
the  allegation  would  be  that  he  took  so  many 
pounds,  marks,  pesetas,  pesos,  or  francs,  cur- 
rent and  passing  as  money.  When  we  say 
one  took  from  another  $6  in  money  in  this 
country,  it  means  and  conveys  the  idea,  and 
only  the  idea,  that  he  took  money  of  the 
Onited  States  of  America.  Judge  Henderson, 
In  the  case  of  Berry  v.  State,  46  Tex.  Cr.  R. 
420,  80  S.  W.  630,  discQsses  this  question  at 
length  and  digests  the  various  decisions.  In 
Ferrell  v.  State,  68  Tex.  Cr.  R.  495,  152  S. 
W.  901,  after  discussing  the  question  at 
length,  this  court  held  that  such  proof  was 
Bufficient  to  sustain  such  allegation,  and  ex- 
pressly stated:  "All  cases  in  conflict  here- 
with are  hereby  overruled."  We  see  no  rea- 
son to  change  oar  opinion.  It  is  tme  that 
there  was  in  circulation  in  the  seventeenth 
and  eighteenth  centuries  in  Spanish  America 
wbat  was  termed  the  Spanish  "milled  dol- 
lar." or  "pillar  dollar,"  so  called  from  the 
figure  of  the  "Pillars  of  Hercules"  thereon, 
and  in  our  first  coinage  laws,  after  our  In- 
dependence, our  dollar  was  made  of  the  same 
weight  and  value.  But  it  has  been  many 
years  since  the  "pillar  dollar"  was  in  cir- 
culation to  any  considerable  extent  in  the 
United  States,  and  It  was  not  called  a  dol- 
lar in  Spain,  but  was  called  pesetas  or  peso. 
No  such  dollar  is  now  in  circulation  in  this 
country. 

[2]  Another  question  is  presented,  how- 
ever, as  to  the  sufficiency  of  the  evidence. 
The  indictment  alleged  that  the  money  was 
taken  from  the  possession  of  John  Noles,  and 
it  was,  therefore,  necessary  to  prove  that  It 
was  taken  from  the  person  named.  Mr.  Mc- 
Danlels  testified  that  he  saw  appellant  and 
Charles  Esbelman  going  through  the  clothes 
ot  an  old  man,  and  that  the  old  man  said 
they  got  $6  from  him ;  that  he  did  not  know 
the  name  of  the  old  man,  and  did  not  know 
that  he  was  named  John  Noles ;  that  he  did 
not  know  where  the  old  man  is  now.  It  is 
thns  seen  that  this  witness  would  not  and 
could  not  identify  the  man  whom  he  says 
.  was  robbed  as  the  man  named  John  Noles. 
Se  swears  positively  he  did  not  know  his 
name,  and  did  not  now  know  where  he  was 
at  the  time  of  the  trial.  The  only  other  wit- 
ness Introduced  was  Sheriff  Hawkins,  who 
testlfled: 


"I  know  that  John  Noles  Is  dead.  He  died 
about  two  weeks  from  the  alleged  robbery 
from  natural  causes." 

One  might  infer  from  this  that  the  man 
who  died  was  the  man  who  was  robbed,  but 
It  wnuld  simply  be  an  Inference.  John  Noles 
may  have  died  two  weeks  after  the  alleged 
robbery,  but  there  should  have  been  some 
proof  offered  that  he  was  the  old  man  Mc- 
Danlels  says  he  saw  defendant  and  another 
rob.  On  another  trial  it  should  be  shown 
that  J<An  Noles,  the  dead  man,  was  the  old 
man  whom  McDanlels  saw  robbed,  if  that  is 
a  fact  It  should  be  shown  in  some  way  that 
the  man  robbed  was  named  John  Noles  and, 
as  there  is  no  evidence  in  this  record  to 
prove  that  fact,  the  case  must  be  reversed. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.  I  think  the  case  ought  to 
be  reversed  on  both  grounds. 


ESHELMAN  v.  STATE.     (No.  8596.) 

(Court  of  Criminal  Appeals  of  Texas. 

June  9,  1915.) 

Appeal  from  District  Court,  Wichita  (boun- 
ty;   Edgar  Scurry,  Judge. 

Charlie  Eshelman  was  convicted  of  rob- 
bery, and  appeals.    Reversed  and  remanded. 

Bernard  Martin  and  F.  S.  Jones,  both  of 
Wichita  Falls,  for  appellant  C.  C.  McDon- 
ald, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  robbery ;  his  punishment  being  assessed  at 
five  years'  confinement  In  the  penitentiary. 

This  Is  a  companion  case  to  Jim  Sparks 
V.  State,  177  S.  W.  968,  this  day  decided,  In- 
volvlnt;  the  same  question,  and  some  other 
matters.  On  the  authority  of  Sparks  v. 
State,  the  judgment  herein  will  be  reversed 
and  remanded. 


AI/BERTSON  v.  STATE.     (No.  3616.) 

(Court  of  Criminal  Appeals  of  Texas.     June 

16,  1915.) 

Cbikinai.     Law     <8=>1097— Questions     Rb- 
viEWABUt— Statement  of  Facts. 

In   the  absence   of  a  statement  of  facts, 

refusal  of  charges  will  not  be  reviewed. 
[Ed.    Note. — For    other    cases,    see    Criminal 

Law,   Cent   Dig.    |§  2862,   2864,   2026,   2934, 

2938,  2939,  2941,  i»42,  2947;    Dec.  Dig.  «=» 

1097.] 

Appeal  from  Criminal  District  Ck>urt,  Har- 
ris County ;  C.  W.  Robinson,  Judge. 

O.  R.  Albertson  was  convicted  of  i>assing 
a  forged  instrument,  and  he  appeals.  Af- 
firmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
passing  a  forged  instrument,  and  his  punlsh- 
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ment  assessed  at  two  years'  confinement  in 
the  penitentiary. 

No  bills  of  exception  are  contained  in  tbe 
record  betore  us.  Three  special  charges  re- 
quested and  refused  appear  therein,  but  In 
the  absence  of  a  statement  of  facts  It  is  im- 
possible for  us  to  determine  whether  or  not 
they  should  have  been  given. 

The  Judgment  Is  affirmed. 


STINSON  T.  STATE.     (No.  3559.) 

(Court  of  Criminal  Appeals  of  Texas.     May  26, 

1915.    Rehearing  Denied  June  23,  1915.) 

Criminal   I^w    ®=ilt;90-— Appeal  — Misde- 
meanor—Bill  OF  Exceptions. 

Absent  bill  of  esceptions,  in  a  misdemeanor 
case,  only  the  (juestion  of  the  evidence  sustain- 
ing the  conviction  can  be  considered. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,    Cent.    ITig.    88    2053,    27S9,    2803-2822,, 
2825-2827,  2927,  2^8,  2948,  3204;  Dea  Dig!' 

Appeal  from  Gregg  County  Court;   J.  H. 
McHaney,  Judge. 
'Uriah  Stinson  was  convicted,  and  appeals. 

Affirmed. 

F.  B.  Martin,  of  Longview,  for  appellant. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  tor  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  prosecutes 
an  appeal  to  this  court. 

No  bills  of  exception  are  contained  in  the 
record,  and,  this  being  a  misdemeanor,  the 
only  question  that  can  be  considered  is 
whether  the  evidence  will  sustain  the  convic- 
tion. We  think  It  does  do  so,  and  the  Judg- 
ment is  affirmed. 


FORD  v.  STATE.    (No.  3607.) 

(Court  of  Criminal  Appeals  of  Texas.    June  16, 
1915.) 

Cbiminal  Law  «=»1206— Punishment— Veb- 

DicT  AND  Sentence. 

The  verdict  being  for  two  years,  the  court 
cannot,  under  the  indeterminate  sentence  law, 
pronounce  sentence  of  not  less  than  two  years 
nor  more  than  five  years;  for  the  punishment 
cannot  exceed  that  fixed  by  the  jury,  and,  if 
this  exceeds  the  minimum,  the  sentence  should 
be  not  in  excess  of  that  fixed  by  the  jury,  nor 
less  than  the  minimum. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8271-3277,  3279,  3280;  Dec. 
Dig.  <S=»1206.] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

Squire  Ford  was  convicted,  and  appeals. 
(Corrected  and  affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  assault  to  murder,  his  punishment  being 
assessed  at  two  years'  confinement  in  the 
penitentiary. 


In  the  absence  of  statement  of  facts  and 
bills  of  exception,  there  is  nothing  presented 
in  the  motion  for  new  trial  that  can  be  re- 
viewed. 

The  verdict  of  the  Jury  was  for  two  years. 
The  court  pronounced  sentence  oo  appellant 
for  not  less  than  two  nor  more  than  five 
years.  This  the  court  could  not  do  under  th** 
indeterminate  sentence  law.  The  punish- 
ment cannot  exceed  the  amount  of  punish- 
ment fixed  by  the  Jury,  {f  it  was  in  excess 
of  the  minimum  punishment,  then  under  the 
indeterminate  sentence  law  the  sentence 
should  not  be  in  .excess  of  that  fixed  by  the 
jury,  nor  less  than  the  minimum  punish- 
ment. 

With  this  correction,  the  Judgment  will  be 
affirmed. 


CLARK  V.  STATE.    (No.  3623.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  16, 
1915.) 

Cbiminai.  Law  <8=9l090— Appeal— Stateueni 

OF  Facts. 

Where  no  statement  of  facts  is  filed,  and  no 
bill  of  exceptions  is  reserved  to  any  pruceediug 
bad  on  the  trial,  there  is  nothing  for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  2653,  2789,  2803-2822, 
2825-2827,  2927.  2928,  2948,  3204;  Dec  Dig. 
«=»1090.]  .       —         v^ 

Appeal  from  Harris  County  Court  at  Law ; 
0.  C.  Wren,  Judge. 

Noble  Clark  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  When  convicted  of  unlaw- 
fully carrying  a  pistol,  appellant  gave  notice 
of  appeal ;  but  the  record  was  not  perfected, 
for  no  statement  of  facts  was  filed,  and  no 
bill  of  exceptions  reserved  to  any  proceeding 
bad  on  the  trial.  Under  such  (drcumstances 
there  is  nothing  we  can  review. 

The  Judgment  is  affirmed. 


MOON  V.  STATE.    (No.  3605.) 
(C!ourt  of  Criminal  Appeals  of  Texas.    June  16, 

1915.) 
Criuinal  Law  ®=»1095,  1102— Statement  of 
Facts— Bill  oe  Exceptions— Time  or  Fil- 

INO. 

Statement  of  facts  and  bills  of  exceptions, 
filed  more  than  ?0  days  after  adjournment,  will 
on  motion  of  the  state  be  stricken  out 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2817;  Dec.  Dig.  «=>1095, 
1102.] 

Appeal  from  Wood  County  Court;  B.  E. 
Bozeman,  Judge. 

J.  W.  Moon  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 
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PRENDERGAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  for  unlawfully  carrying 
a  pistol  with  the  lowest  punishment  assessed. 

The  statement  of  facts  and  bills  of  excep- 
tions were  filed  more  than  20  days  after  the 
adjoamment.  The  Assistant  Attorney  Gen- 
eral's motion  to  strike  them  out  must  there- 
fore be  sustained.  In  the  absence  of  these 
no  question  is  raised  which  can  be  reviewed. 

The  Judgment  is  affirmed. 


WILLIAMS  V.  STATE.    (No.  3017.) 

(Court  of  Criminal  Appeals  of  Texas.    June  16, 

1915.) 

Cbiminal  Law  €=>1095,  1102  —  Appeal  — 
Statement  of  Facts— Bill  of  Exceptions 
— Delay  in  Filing. 

Under  Act  March  31,  1911  (Acts  32d  Leg. 
c.  119)  §  7,  giving  the  parties  to  a  suit  30  days 
after  the  adjournment  of  the  term  in  which  to 
prepare  the  statement  of  facts  and  bills  of  ex- 
ception, and  authorizing  the  court  to  extend  the 
time,  but  not  so  as  to  delay  the  filing  of  the 
transcript  within  the  time  fixed  by  law,  but,  if 
the  term  may  continue  for  more  than  8  weeks, 
giving  30  days  after  the  entry  of  final  judgment 
to  file  the  statement  of  facts  and  bills  of  excep- 
tion, unless  the  court  shall  extend  the  time,  a 
statement  of  facts  and  bills  of  exceptions  in  a 
criminal  case,  tried  at  a  term  which  continued 
more  than  8  weeks,  which  were  not  filed  within 
the  time  fixed  for  the  filing  of  the  transcript 
after  the  motion  for  new  trial  was  overruled, 
must  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2847;  Dec.  Dig.  «=s>1095, 
1102.] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

Solomon  Williams  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
flriued. 

John  M.  Cobb,  of  Houston,  for  appellant. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  ThU  appeal  Is 
from  a  conviction  for  assault  with  intent  to 
murder. 

Tbe  term  at  which  appellant  was  tried 
convened  November  2,  1914,  and  adjourned 
January  30,  1915.  Therefore  the  term  of 
court,  by  law  and  as  a  matter  of  fact,  con- 
tinued more  than  8  weeks.  Appellant  was 
tried  and  convicted  on  November  27,  1914. 
His  motion  for  new  trial  was  overruled  De- 
cember 12,  1914,  at  which  time  he  gave  no- 
tice of  appeal  to  this  court.  The  time  for 
filing'  a  statement  of  facts  and  bills  of  ex- 
ceptions, under  any  contingency,  expired  90 
days  after  December  12th,  which  would  be 
Marcb  12, 1915.  The  bills  of  exceptions  were 
filed  May  1,  1916;  the  statement  of  facts, 
April  28,  1915.  Therefore  the  Assistant  At- 
torney General's  motion  to'  strike  them  out 
must  t>e  sustained,  both  under  the  express 
provisions  of  the  statute  and  the  many  and 
uniform  decisions  of  this  court  Section  7 
of   the   Act  of  March  31,  1911,  p.  266.     It  is 


needless  to  collate  the  many  decisions  so 
holding. 

There  being  nothing  that  can  be  reviewed, 
In  the  absence  of  a  statement  of  facts  and 
bills  of  exceptions,  the  Judgment  Is  affirmed. 


Ex  parte  CAMPBELL.     (No,  3632.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1915.) 

Bail  $=>52— Amount— Excessive  Bail. 

Where  the  evidence  showed  no  justification 
for  the  homicide,  an  order  fixing  the  bond  of  the 
relator  at  $750  was  not  erroneous  as  requiring 
excessive  bail,  though  relator's  connection  with 
the  evidence  was  shown  only  by  circumstantial 
evidence. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §  209;  Dec.  Dig.  <g=>62.] 

Appeal  from  District  CSourt,  Montgomery 
County ;  J.  Llewellyn,  Judge. 

Ex  parte  application  by  Charlie  Campbell 
to  procure  the  reduction  of  ball.  From  a 
Judgment  denying  relief,  relator  appeals. 
Affirmed. 

McCall,  Crawford  &  McCall,  of  Conroe,  for 
appellant  C.  C.  McDonald,  Asst.  Atty.  Gen., 
for  the  State. 

HARPER,  J.  On  the  night  of  the  Sth  of 
last  March,  John  Holland  was  killed  in  his 
room  by  having  his  throat  cut.  The  wounds 
were  of  the  character  that  indicated  he  had 
been  cut  with  a  knife  and  with  an  axe.  The 
record  before  us  contains  no  evidence  of  ex-' 
cuse  or  justification  fo'r  the  person  or  persons 
who  committed  the  act.  The  evidence  against 
relator  and  Will  Tolbert  is  wholly  circum- 
stantial, but  we  think  of  that  strength  and 
cogency  that  authorized  binding  them  to 
await  the  action  of  the  grand  Jury.  And  tak- 
ing Into  consideration  the  character  of  the 
offense  shown  to  have  been  conunitted  by 
some  one,  if  the  circumstances  are  such  as 
authorized  the  court  to  bind  relator  over  to 
await  the  action  of  the  grand  jury,  the  bond 
fixed  by  the  court  at  $750  Is  not  excessive, 
and  the  Judgment  Is  affirmed. 


JONES  V.  STATE.     (No.  3003.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9. 
1915.) 

1.  Criminal  Law  ^sbIOOI—Appeaet— Neces- 
sity OF  Bill  of  Exceptions. 

That  jurors  had  read  a  newspaper  account 
of  the  case,  made  a  ground  of  motion  for  new 
trial,  should,  for  purpose  of  appeal,  be  verified 
by  bill  of  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $S  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec  Dig.  <S=1091.] 

2.  Criminal  Law  (8=»910— New  Trial— Not 
Ready  for  Trial. 

Defendant  cannot,  in  hig  motion  for  new 
trial,  for  the  first  time  complain  that  he  was 
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not  ready  tor  trial,  but  should  have  moved  tor 
postponement  or  continuance. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i{  2152-2158;   Dec.  Dig.  «=> 

3.  CBmiNAL  Law  €=a938— New  TmaIt— N«w- 

LT    DiSCOVEBED   EVIDENCE. 

Testimony  of  previous  good  character  is  not 
newly  discovered,  for  purpose  of  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  230&-2315,  2317;   Dec.  Dig. 

<S=»988.] 

4.  Cbiminal  Law  €=5>1091— Appeait-Neobs- 
siTy  OF  Bill  of  Exceptions. 

That  remarks  were  made  by  the  prosecntiDg 
attorney,  and  excepted  to,  should  for  appeal  be 
shown  by  bill  of  exception;  allegation  of  the 
fact  in  the  motion  for  new  trial  not  verifying  it. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $S  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec.  Dig.  «=»1091.] 

Appeal  from  District  Court,  Collin  County ; 
M.  H.  Garnett,  Judge. 

J.  Bennett  Jones,  alias  J.  Bennett,  alias 
Harper,  was  convicted  of  theft,  and  appeals. 
A£Srined. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
theft  of  $68  In  money,  and  his  punishment 
assessed  at  three  years'  confinement  in  the 
state  penitentiary. 

The  evidence  sustains  the  verdict,  and  this 
ground  of  the  motion  for  new  trial  Is  without 
merit 

[1]  The  fact  that  "several  of  the  men  who 
served  on  the  Jury  had  read  a  newspaper  ac- 
count of  the  case  and  might  have  been  preju- 
diced against  appellant"  Is-  not  verified  in 
any  way,  there  being  no  bill  of  exception  In 
the  record. 

[2,  8]  If  appellant  was  not  ready  for  trial, 
he  should  have  moved  to  postpone  or  con- 
tinue the  case,  and  not  wait  until  after  ver- 
dict to  present  such  question  for  the  first 
time  in  his  motion  for  new  trial.  Testimony 
of  previous  good  character  would  not  be  new- 
ly discovered  testimony. 

[4]  The  allegation  in  the  motion  for  new 
trial  that  the  prosecuting  oflBcer  used  certain 
remarks  does  not  verify  that  fact  If  It  Is 
true  that  such  remarks  were  made,  and  ex- 
cepted to  by  appellant  that  fact  should  have 
been  shown  by  a  proper  bill  of  exception. 

The  judgment  Is  affirmed. 


LEWIS   V.    STATE.      (No.   3580.) 

(Court  of  Criminal  Appeals  of  Texas.     June  9, 
1915.    Rebeariug  Denied  Jime 
25,  1915.) 
1.  CMMiNAi  Law  «=»1099  —  AppeaI/— State- 
ment OF  Facts— Time  foe  Filing. 

A  purported  statement  of  facta  delivered 
by  the  court  stenographer  to  the  appellant's  at- 
torney on  October  5,  1914,  and  some  weeks  aft- 
erwards presented  to  the  district  attorney,  who 
signed  it  as  correct,  but  did  not  agree  that  it 
sbovild  be  filed   as  of  the   proper  time,   which 


had  expired  September  15,  tBM,  and  after- 
wards presented  to  the  court  for  approval,  would 
not  be  considered. 

[Ed.  Note.— F<»  other  cases,  see  Criminal 
Law,  Gent  Dig.  |S  2866-2880;  Dec  Dig.  <S=> 
1099.] 

2.  CRiuiif Ai>  Law  9=s>1101  —  Appeal— Statk- 
UENT  OF  Facts— Afpxai.  in  Fobka  Fau- 
PEBia. 

Under  Act  March  31,  1911  (Acta  32d  Lee. 
c.  119)  I  8,  providing  that  on  an  affidavit  In 
forma  pauperis,  seeking  to  have  the  court  ste- 
nographer make  a  report  of  the  trial  without 
pay,  the  court  shall  make  an  order  as  in  civil 
coses,  such  order  is  within  the  discretion  of 
the  court  after  bearing  the  affidavit  and  the  evi- 
dence thereon,  and  where  an  affidavit  was  never 
presented  to  or  acted  upon  by  the  court  and 
showed  no  reason  why  appellant  bad  not  made 
out  a  statement  of  facts  without  regard  to  the 
stenographer's  report  within  the  90  days  allowed 
by  law,  a  purported  statement  of  facts  deliv- 
ered to  defendant  by  the  court  stenographer 
would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3204;    Dec.  Dig.  «s>110L.l 

3.  Cbivinal  Law  ®=s>1099— AppbaI/— Staib- 
HENT   OP   Facts. 

Under  Act  March  31.  1911,  f  14.  allowing 
to  a  defendant  convicted  of  a  capital  offense, 
who  cannot  and  has  not  employed  an  attorney 
to  represent  her  and  for  whom  the  court  haa 
appointed  an  attorney,  a  free  statement  of 
facta  from  the  reporter,  a  purported  statement 
of  facts  delivered  by  the  court  stenographer 
to  defendant's  attorney  after  conviction  for 
felony  theft  could  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2806-2880;  Dec.  Dig.  «=» 
1099.] 

Appeal  from  District  (Jonrt,  Bexar  Coun- 
ty;  W.  S.  Anderson,  Judge. 

Mrs.  Mildred  Lewis,  alias  Mrs.  Earl,  was 
convicted  of  felony  theft  and  she  appeals. 
Afilrmed. 

Robert  P.  Coon,  of  San  Ant(Hiio,  for  appel- 
lant C.  C.  McDonald,  Asst.  At^.  Gen.,  for 
the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  felony  theft,  and  her  punishment  as- 
sessed at  three  years  in  the  penitentiary. 

The  case  was  tried,  and  she  was  convicted 
on  March  28,  1914.  On  the  same  day  she 
filed  a  short  formal  motion  for  new  trial. 
The  court  for  that  term,  adjourned  on  May 
2d,  which  was  the  last  day  under  the  law  at 
which  that  term  could  be  held.  On  the 
morning  of  that  day,  about  10  o'clock,  she 
filed  an  amended  motion;  there  being  41 
grounds  set  up.  It  contained  41  typewritten 
pages.  Attadied  to  it,  among  other  things, 
were  some  afildavits  attacking  one  of  the 
jurors  as  disqualified.  The  district  attorney 
at  once  contested  the  motion,  among  other 
things,  showing  that  the  Juror  attacked  was 
then  in  California,  and  It  was  necessary 
that  he  should  be  had  on  the  hearing  of  that 
motion,  that  the  affidavits  attacking  him 
were  made,  one  on  April  21st,  another  on  the 
23d,  and  another  on  the  24th,  but  that  he 
knew  nothing  about  it,  and  they  were  not 
filed  in  this  case,  until  said  motion  was  filed 
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08  stated,  and  he  thereapon  ai^lied  to  tbe 
court  to  continue  tbe  motion  till  the  next 
term  of  the  court.  The  court  so  ordered.  It 
seems  that  the  next  term  of  the  court  con- 
vened the  following  M(H>day.  Her  amended 
motion  for  new  trial  was  still  further  con- 
tested by  the  district  attorney,  and  the 
court  beard  it  on  June  17,  1914,  and  over- 
mled  the  motion.  Appellant  then  gare  no- 
tice of  ai^eal.  No  bills  of  exceptions  were 
allowed  and  approved  or  filed  at  any  time. 

[1]  The  record  shows  that  no  statement  of 
facts  was  at  any  time  filed  in  the  lower  court 
In  compliance  with  a  writ  of  certiorari  from 
this  court,  the  clerk  sends  up  what  may  have 
been  intended  for  a  statement  of  facts  con- 
taining about  35  typewritten  pages.  This 
purported  statement  of  facts  in  no  way,  on  its 
taee,  indicates  when  it  was  agreed  to  by  the 
parties,  nor  approved  by  tJie  court  Doubt- 
less the  dates  were  purposely  left  off.  The 
record  shows  that  this  purjjorted  statement 
was  delivered  by  the  court  stenographer 
to  the  appellant's  attorney  on  October  5, 
1914;  that  it  was  not  thereafter  present- 
ed to  the  district  attorney  for  his  action  un- 
til some  weeks  afterwards.  When  it  was,  he 
immediately  examined  it  and  signed  it  as 
correct,  but  did  not  agree  that  it  should  be 
filed  back  witliln  the  time.  Doubtless  it 
was  presented  to  the  judge  for  his  approval 
some  time  after  the  district  attorney  acted 
on  it  The  time  for  filing  it  under  the  law 
expired  September  15,  1914,  under  any  and 
all  events. 

[2]  On  May  2,  1914,  appellant  made  the 
pauper's  aflUUtvlt  seeking  thereby  to  have 
the  court  stenographer  make  a  stenographic 
report  of  the  trial  without  any  pay.  The  rec- 
ord fails  to  disclose  that  this  affidavit  was 
ever  presented  to  or  acted  uiwn  by  the  court, 
or  that  any  action  whatever  thereon  was 
sought  from  the  court  So  far  as  the  record 
discloses,  the  court  was  Ignorant  that  any 
such  affidavit  was  ever  filed.  Even  if  she  had 
been  entitled  to  tbe  statement  under  her 
afiidavlt,  if  she  had  sought  and  procured  the 
order  of  the  court,  it  could  have  been  com- 
plied with  within  a  very  few  days.  The 
statement  as  shown  is  only  about  35  type- 
written pages,  and  doubtless  could  have  been 
pr^iared  within  a  day.  However,  the  statute 
prescribes  (section  8,  Act  of  March  31,  1911, 
p.  2C7)  that,  when  such  affidavit  is  filed,  tbe 
court  shall  make  an  order  as  in  civil  cases, 
which,  as  we  understand.  Is  within  the  dis- 
cretion Of  the  court,  after  bearing  the  affi- 
davit and  evidence  thereon.  But,  as  stated, 
the  court  in  tills  case,  never  acted  on  said 
motion,  and  his  action  thereon  was  not 
sought  Besides,  said  act  of  tbe  Legislature 
expressly  shows  that  the  appellant  need  not 
rely  upon  the  court  stenographer  at  all  to 
make  out  a  statement  of  facts,  but  can  do  so 
without  regard  to  the  stenographer.  No  rea- 
son whatever  is  shown  in  her  pauper's  affida- 
vit or  otherwise  why  she  could  not  and  why 


she  did  not  thus  make  out  a  statement  of 
facts  within  the  90  days  allowed  by  law. 

[3]  Again,  where  a  defendant  is  convicted 
of  a  capital  offense  and  cannot  and  has  not 
employed  an  attorney  to  represent  him,  and 
the  court  appoints  an  attorney,  the  defendant 
is  entitled  to  a  free  statement  from  the  stenog- 
rapher. See  section  14  of  said  act  So  that, 
in  no  event,  can  we  consider  said  purported 
statement  of  facts. 

In  the  absence  of  this,  there  Is  no  question 
raised  which  we  can  review,  and  the  Judg- 
ment is  therefore  affirmed. 


CARUTH  V.  STATE.     (No.  3594.) 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1915.) 

1.  Cbiminal  Law  «=658— CoNutJCT  or 
Trial— Kehabks  and  CoNnncr  of  Judob— 
Comments  on  Evidencb. 

A  witness,  in  a  prosecution  for  keeping  a 
gaming  house,  testified,  on  questions  by  the 
court,  that  he  had  spent  much  of  his  time  on 
the  premifles,  but  had  seen  no  gambling,  where- 
upon the  court  ordered  his  arrest  until  a  per- 
jury indictment  could  be  filed  against  him.  He 
was  immediately  taken  by  the  sheriff,  led  from 
the  witness  stand  in  the  presence  of  the  jury, 
and  carried  to  jail.  Defendant  had  pleaded 
not  guilty  to  the  gambling  charge  and  had 
also  moved  for  a  suspended  sentence.  The 
statutes  provide  that  the  jury  are  the  exdnsive 
judges  of  the  facts  and  the  credibility  and 
weight  of  the  evidence  and  that  the  conrt  shaU 
rule  without  expressing  his  conclusion  or  be- 
lief as  to  the  testimony.  Held,  that  the  court's 
action  in  arresting  tbe  witness  constituted  an 
expression  on  the  weight  of  his  testimony  in 
open  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1534% ;   Dec.  Dig.  <8=>658.] 

2.  Cbiminal  Law  ©=273  —  Abbaionment 
AND  Plea — Right  to  Plead. 

One    accused    of    crime    alone    can    plead 

guilty,  and  his  attorneys  cannot  do  it  for  bim. 

[Ed.    Note. — For   other   cases,    see   Criminal 

Law,  Cent  Dig.  |$  631,  632,  634;    Dec.  Dig. 

<g=»273.] 

3.  Criminal  Law  ©=»982— Suspension  of 
Sentence— Evidence  of  Reputation. 

In  a  prosecution  for  running  a  gambling 
house,  evidence  that  defendant  after  his  arrest 
•vas  again  seen  at  such  house  was  inadmissible 
on  a  plea  of  suspended  sentence;  other  trans- 
actions than  that  with  which  defendant  stands 
charged  being  material  only  as  to  his  reputa- 
tion or  standing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  2500,  2601;  Dec.  Dig.  «s> 
982.] 

4.  Cbiminal  Law  ®=9376— EJvidence— Chab- 
ACTEB  OF  Accused. 

Where  one  is  on  trial  in  a  criminal  case, 
his  character  prior  to  the  commission  of  the 
offense  may  be  inquired  into,  but  not  the  char- 
acter he  may  have  acquired  after  the  commis- 
sion thereof  or  what  is  said  about  his  charac- 
ter after  such  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  836-839,  841,  843;  Dec. 
Dig.  «=»376.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  J.  W.  Akin,  Judge. 
Bob  Caruth  was  convicted  of  keeping  a 
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gaming  house,  and  be  appeals.    Reversed  and 
remanded. 

T.  R.  Boone,  of  Wichita  Falls,  for  appel- 
lant. G.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  charged 
with  keeping  a  gaming  house,  or  permitting 
gaming  In  a  bouse  under  bis  control. 

[1]  The  evidence  shows  it  was  a  negro  so- 
cial club.  Some  of  the  evidence  shows  that 
gaming  was  carried  on  in  the  bouse  such  as 
exhibiting  a  monte  bank,  playing  craps,  or 
shooting  dice.  The  state  put  a  witness  on 
the  stand,  who  was  a  member  of  the  club. 
He  denied  that  gaming  .was  carried  on  at  the 
club  rooms.  A  bill  of  exceptions  recites  that, 
after  the  witness  had  so  testified,  the  court 
took  him  in  baud  and  examined  him.  This 
witness  was  a  member  of  the  oragnization, 
and  was  at  the  club  much  of  his  time,  but 
saw  no  gambling.  Upon  cross-examination 
be  testified  to  the  same  effect,  whereupon 
the  court  took  the  witness  in  hand,  when  the 
following  occurred: 

"The  Court:  Q.  Do  yoo  say  that  there  was 
no  gambling  with  dice  going  on  in  that  pool 
room?  A.  None  that  I  saw.  Q.  Were  you 
there?  A.  Moat  of  the  time.  Q.  Were  there 
any  monte  games  going  on  on  these  small 
tables?  A.  I  never  seen  anything  of  the  kind. 
Q.  Was  there  any  going  on  there?  A.  None 
that  I  seen.  Q.  Would  you  have  seen  it  if 
there  had  been?     A.  Yes,  sir." 

When  the  witness  answered  the  court,  as 
above  stated,  the  court  wheeled  around  in 
his  chair,  and  Immediately  said  to  the  sher- 
iff: 

"Mr.  Sheriff,  take  this  witness  and  lock  him 
up  in  jail  until  a  perjury  indictment  can  be 
filed  against  him." 

The  sheriff  took  charge  of  the  witness,  and 
led  him  off  the  witness  stand  and  out  of  the 
courtroom.  Said  acts  all  took  place  in  the 
presence  of  the  Jury.  Various  and  sundry 
exceptions  were  taken  to  this  action  of  the 
court,  which  we  deem  unnecessary  to  repeat 
The  court  filed  a  bill  substantially  as  above 
stated,  and  added  the  qualification  that: 

"At  no  time  during  the  trial  of  the  case  was 
the  guilt  of  the  defendant  contested,  the  de- 
fendant's object  being  purely  to  obtam  a  sus- 
pended sentence,  and  defendant's  counsel  stat- 
ed to  the  jury  that  they  should  return  a  verdict 
of  guilty,  but  recommended  a  suEpension  of  the 
sentence,  so  that  the  act  of  the  court  could  not 
have  been  prejudicial  to  the  rights  of  defend- 
ant." 

Appellant  declined  to  accept  this  bill  of 
exceptions  as  qualified  and  prepared  one  ap- 
proved by  bystanders,  which  is  properly  veri- 
fied and  In  the  record.  This  bill  made  by  by- 
standers was  not  in  any  way  contested. 
These  bystanders  verify  the  statement  that 
this  all  occurred  In  the  presence  of  the  jury 
and  as  stated  in  the  bill  of  exceptions  re- 
served and  prepared  by  appellant.  Appel- 
lant entered  a  plea  of  not  guilty  and  was  con- 
testing the  state's  case,  and  also  filed  a  sus- 
pended sentence  motion.  The  court  In  his 
written  charge  instructed  the  jury  to  disre- 


gard the  remarks  be  had  made.    Tlie  court 
does  not  qualify  in  any  manner  whatever  the 
statement   that   these   matters   occurred,   as 
stated  by  appellant,  in  bis  bill  of  exceptions. 
The  qualification  was  In  the  nature  of  min- 
imizing the  error  by  stating  that  appellant's 
attorney  was   not  contesting  his   guilt,   but 
was  making  a  plea  for  suspended  sentence. 
[J]  Appellant  had  pleaded  not  guilty.     He 
had  not  entered  a  plea  of  guilty.     This  he 
alone  could  do.    His  attorneys  could  not  do 
this  for  him.    Not  only  so,  but  the  statute  re- 
quires if  he  pleads  guilty  he  must  be  warned 
of  the  consequences  of  his  act,  and,  not  only 
so,  but  testimony  must  be  introduced  in  or- 
der that  the  -jury  might  arrive  at  a  correct 
conclusion    even   under   the   plea   of   guilty. 
The  witness  who  was  sent  to  jail  to  await  an 
Indictment  for  perjury  at  the  suggestion  -of 
the  court  was  testifying  to  facts  that  showed 
appellant  Innocent.    Some  of  the  state's  wit- 
nesses had  sworn  to  circumstances  and  facts 
which   would  sustain  the  indictment     This 
witness  controverted  those  facts,  and  it  his 
testimony  was  true,  or  believed  by  the  Jury 
to  be  true,  appellant  would  not  have  been 
guilty.    In  other  words,  If  the  Jury  believed 
this  witness'  testimony,  they  would  have  re- 
turned a  verdict  of  not  guilty.    The  statute 
provides  the  jury  are  the  exclusive  judges 
of  the  facts,  the  credibility  of  the  witnesses, 
and  the  weight  to  be  given  their  testimony. 
Another  statute  provides  that  the  court  shall 
rule  without  expressing  his  conclusion  or  be- 
lief about  the  testimony.    These  two  statutes 
are  in  conformity  with  and  aid  each  other. 
One  confers  exclusive  right  upon  the  jury  to 
weigh  the  testimony  and  pass  on  the  credibil- 
ity of  the  witnesses,  ahd  the  other  prevents 
the  judge  from  so  doing.    When  this  witness 
testified  that  no  gambling  had  been  carried 
on,   the  court  Immediately   ordered  him    to 
jail,    had    him     taken    from    the     witness 
stand,  before  the  jury,  and  carried  to  jail, 
with  the  command  to  hold  him  until  he  could 
be  charged  with  perjury.    If  this  is  not  an 
expression  on  the  weight  of  the  testimony  of 
this  witness  in  open  court.  It  would  be  dlffl- 
eult  to  conceive  what  would  be  such  expres- 
sion on  the  part  of  the  court    The  jury  fail- 
ed  not  only  to  acquit  the  defendant,  but 
ignored  his  plea  for  a  suspended  sentence. 
Appellant  had  never  been  previously  convict- 
ed  of  any  offense;    he  had  been   a   hard- 
working Industrious  negro,  and,  so  far  as  the 
record  is  concerned,  he  was  a  negro  of  good 
character  and  standing.    The  authorities  are 
very   numerous  condemning  the  conduct  of 
the  court.    Some  of  the  cases  will  be  cited: 
Taylor  v.  State,  88  Tex.  Cr.  R.  241,  particu- 
larly page  244,  42  S.  W.  384;    Snodgrass  t. 
State,  36  Tex.  Or.  R.  207,  36  S.  W.  477;   Mc- 
Mahan  v.  State,  61  Tex.  Cr.  R.  489,  see  par- 
ticularly page  493,  135  S.  W.  658;    Zysman 
V.  State,  42  Tex.  Cr.  R.  432,  80  S.  W.  669; 
Deary  v.  State,  62  Tex.  Cr.  R.  852,  187  S.  W. 
696;    Scott  V.  State,  72  Tex.  Cr.  R.  26,  160 
S.  W.  960.    In  the  latter  case  quite  a  nnm- 
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ber  of  authorities  are  cited.  Simmons  t. 
State,  65  Ofex.  Cr.  R.  441,  117  S.  W  141.  For 
collation  of  authorities,  see  HcMahan  t. 
State,  61  Tex.  Cr.  B.  at  page  495,  135  S.  W. 
558. 

[3]  Another  bill  of  exceptions  recites  that 
appellant  was  arrested  for  carrying  on  a 
gambling  house,  or  being  Interested  in  it, 
and  was  in  jail  for  a  week  or  such  matter. 
Shortly  after  getting  out  of  jail,  he  was 
found  in  this  club  again,  and  the  witness, 
a  deputy  sheriff,  testified  that  he  saw  no 
gambling,  but  things  were  going  on  in  this 
club  hall  about  the  same  way,  and  that  he 
found  somewhere  about  the  house  gambling 
paraphernalia.  Appellant  was  not  shown  to 
be  gambling  at  the  time,  nor  was  any  gam- 
bling shown  to  have  been  going  on.  Objec- 
tion was  urged  to  this  testimony  for  various 
reasons,  which  we'  think  ^ould  have  been 
sustained.  This  was  admitted,  it  seems, 
from  the  court's  idea,  as  bearing  upon  his 
sasi)ended  sentence  plea.  He  was  not  shown 
to  be  engaged  at  the  time  in  any  violation  of 
the  law,  or  that  any  violation  of  the  law  was 
going  on  in  the  clubhouse.  As  we  under- 
stand, the  reputation  or  standing  of  an  ac- 
cused who  requests  suspended  sentence  at 
tlie  hands  of  the  jury  is  affected  only  by  oth- 
er transactions  than  that  with  which  he 
stands  charged.  This  whole  matter  about 
which  this  investigation  was  made  and  about 
which  this  testimony  was  introduced  was  the 
same  club.  The  matter  occurred  subsequent 
to  the  time  of  his  arrest.  Such  testimony, 
even  if  It  was  an  independent  matter,  and 
not  connected  with  the  original  transaction, 
would  hardly  be  such  as  the  law  contemplat- 
ed, unless  there  was  something  derogatory  to 
his  standing  as  a  citizen  from  the  viewpoint 
of  criminality.  It  would  hardly  be  regarded 
as  reflecting  upon  him  because  of  the  mere 
fact  that  he  belonged  to  a  club  in  which  in- 
toxicants were  dispensed  to  Its  members  in 
their  own  room.  The  evidence  would  have 
to  go  further  and  show,  even  if  It  was  an  in- 
dependent transaction,  that  he  was  violating 
some  law  or  doing  something  that  reflected 
upon  Iiis  character  and  standing  which  would 
authorize  or  Justify  the  Jury  in  finding 
against  Urn  on  his  suspended  sentence  plea, 
or  that  the  house  had  been  used  as  a  gam- 
bling house  since  appellant's  arrest. 

[4]  It  has  been  held  in  Fossett  v.  State, 
41  Tex.  Cr.  R.  400,  55  S.  W.  498,  that,  where 
tlie  defendant  is  on  trial,  it  is  his  character 
prior  to  the  commission  of  the  offense  that 
may  be  inquired  into,  and  not  the  character 
be  may  have  acquired  after  the  commission 
of  the  alleged  offense,  or  what'  was  said 
about  his  character  after  ttiat  time.  This  is 
the  rule  with  reference  to  general  reputation 
and  character  of  an  accused.  His  reputa- 
tion or  standing  growing  out  of  the  transac- 
tion under  which  he  was  indicted  could  not 
IH!  used  to  impeach  Us  character  or  stand- 
ing except  on  the  facts  themselves  Incident 


to  the  alleged  crime  as  they  might  appear  In 
his  case.  The  incident  of  the  alleged  crime 
itself  might  be  possibly  of  such  a  nature  as 
would  justify  the  Jury  in  finding  against  him 
on  his  plea  for  suspended  sentence.  But  that 
is  involved  in  the  transaction  Itself.  A  man 
cannot  be  tried  for  matters  occurring  after 
indictment;  he  must  be  tried  on  the  charge 
in  the  Indictment,  which  as  a  matter  of  law 
and  fact  must  occur  before  the  Indictment 
is  returned. 

The  judgment  is  reversed,  and  the  cause 
Is  remanded. 


COOPER  V.  STATE.     (No.  3549.) 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 

1915.    Rehearing  Denied  June  25,  1915.) 

1.  Cbiuinal     LiAW     «=»511— AccoiiPUCEs— 

CORBOBOBATION   —   StrFFlCIENCT      OF      EVI- 
DENCE. 

On  the  trial  of  an  alleged  accomplice  to  a 
homicide  committed  by  R.,  evidence  held  to  cor- 
roborate R.'s  testimony  connecting  accused  with 
the  homicide  sufficiently  to  support  a  convic- 
tion. 

[Ed.  Note.T-For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1128-1137;  Dec.  Dig.  €=» 
511.] 

2.  Criminal     Law     «=»1159—Appeaij— Re- 
view—(Questions  OF  Fact. 

The  jury  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to 
be  given  to  their  testimony. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  3074r-3083 ;  Dec.  Dig.  <8=> 
1159.] 

3.  Homicide    4=>806  — Instbuotionb— Mis- 
laading  instbuctionb. 

Pen.  Code  1911,  art  79,  defines  accom- 
plices, and  article  80  provides  that  accomplices 
m  cases  not  otherwise  provided  for  shall  be 
punished  in  the  same  manner  as  the  principal 
offender.  Article  S2  provides  that  it  in  the 
attempt  to  commit  one  offense  the  principal  by 
mistake  or  accident  commit  some  other  offense, 
the  accomplice  to  the  offense  originally  in- 
tended shall,  if  both  offenses  are  felonies,  re- 
ceive the  punishment  afiixed  to  "the  lower 
grade  of  the  two  offenses."  On  the  trial  of  an 
alleged  accomplice  to  a  homicide,  in  which  it 
was  the  state's  contention  that  accused  hired 
R.  to  kill  M.,  and  that  R.  killed  A.  by  mis- 
take, believing  that  he  was  M.,  the  court  charg- 
ed in  the  language  of  article  82,  except  that  he 
substituted  for  the  quoted  words  "murder  in 
the  second  degree."  The  court  also  correctly 
told  the  jury  what  the  punishment  was  for 
murder  in  the  second  degree.  Held,  that  the 
instruction  could  not  have  misled  the  jury; 
accused,  if  guilty  at  all,  being  guilty  of  mur- 
der in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  637;    Dec.  Dig.  <8=»305.] 

4.  HoiaciDB  €=>289— Instbuctions  —  Con- 
formity TO  Indictment. 

An  indictment  alleged  that  R.  unlawfully 
and  with  malice  killed  A.,  that  accused  before 
the  killing  unlawfully  and  with  malice  ad- 
vised, commanded,  and  encouraged  R.  to  kill 
M.,  and  promised  a  reward  and  favor  to  him 
for  killing  M.,  and  that  R.  while  attempting  to 
kill  M.  killed  deceased,  believing  that  he  was 
shooting  at  M.  and  thereby  "by  mistake"  killed 
deceased.  The  court  charged  correctly  as  to 
murder,  malice,  etc.,  and  then  charged  that  if 
R.,  with  malice  towards  M.  and  with  intent  to 
kill   him,    shot   and    killed   deceased,   believing 
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that  deceased  was  M.,  and  if  accnsed  prior  to 
the  commission  of  the  offense  with  mcilice  to- 
wards M.  encouraged  and  promised  a  reward 
to  R.  to  kill  M.  and  R.  was  thereby  induced 
to  try  to  kill  M.,  but,  in  trying  to  kill  him, 
shot  and  killed  deceased,  believing  that  he  was 
H.,  accused  should  be  found  guilty  of  mur- 
der in  the  second  degree.  The  court  further 
charged  that  if  the  jury  believed  or  had  a  rea- 
sonable doubt  that  K.,  when  he  shot  and  killed 
deceased,  knew  or  believed  that  it  was  some 
one  other  than  M.,  they  should  find  accused  not 
guilty,  though  they  believed  beyond  a  reason- 
able doubt  that  accused  encouraged  and  offered 
R.  a  reward  to  kill  M.  Beld,  that,  though  the 
charge  did  not  use  the  word  "mistake,"  when 
read  as  a  whole  it  did  not  authorize  a  con- 
viction on  proof  of  less  or  different  facts  than 
those  alleged. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  594 ;   Dee.  Dig.  «=»289.] 

5.  CBiMirrAL     Law     «=>822— Instbuctions— 

CONSIDEBINO   AS  A  WHOLB. 

The  court's  charge  must  be  taken  as  a 
whole,  and  if  it  correctly  presents  the  issue 
when  so  taken,  it  is  no  just  criticism  to  take 
separate  paragraphs  or  portions  thereof  and 
show  that,  taken  alone,  they  are  incorrect 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1990,  1991,  1994,  1995, 
3158;   Dec.  Dig.  <8=3822.] 

6.  Criminal  Law  «=»511— Accompuces— 
cobrobobation  —  scfficienct    of    bvi- 

DKNCE. 

It  is  not  necessary  that  corroborative  evi- 
dence be  sufficient  in  itself  and  alone,  outside 
of,  and  independent  of,  the  testimony  of  an  ac- 
complice, to  convict  accused. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig,  f§  1128-1137;  Dec.  Dig.  <8=> 
511.] 

7.  Cbiminai.  Law  «=»780— Instbxjctiow*— 
Applicability  to  Evidence — Cobbobqba- 
tion  of  accomjphce. 

On  the  trial  of  an  alleged  accomplice  to  a 
homicide  committed  by  R.,  where  R.  testified 
that  accused  employed  him  to  kill  another  par- 
ty, but  that  he  killed  deceased  by  mistake, 
thinking  he  was  the  party  intended,  an  instruc- 
tion that  corroborative  evidence  need  not  be 
sufficient  in  itself  and  alone,  independent  of 
the  testimony  of  an  accomplice,  to  convict  ac- 
cuspd  was  applicable  and  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I/iw,  Cent.  Dig.  §§  1830-1863;  Dec.  Dig.  <©=> 
780.] 

8.  Criminal  Law  ©=»1137— Inbtkuctionb— 
considebation  of  impeaohino  evidence. 

On  a  trial  for  homicide,  accused  sought  to 
impeach  a  witness  for  the  state  by  showing,  by 
a  former  district  attorney,  that  the  witness  did 
not  testify  to  the  same  eiEcect  on  the  first  trial. 
The  district  attorney,  however,  testified  that 
the  witness  did  so  testify,  that  the  witness  just 
prior  to  the  trial  made  a  statement  to  him, 
and  that  it  was  very  difficult  to  get  the  wit- 
ness to  testify  as  he  did.  On  cross-examination 
he  testified  that  the  witness  told  him,  in  sub- 
stance, the  same  facts  that  he  afterwards  tes- 
tified to  on  both  trials.  Accused  objected  to 
the  charge  as  submitted  to  his  counsel  because 
it  failed  to  state  that  the  district  attorney's 
testimony  on  cross-examination  was  not  orig- 
inal evidence,  and  could  not  be  considered  for 
any  purpose  except  for  passing  upon  the  cred- 
ibility of  the  state's  witness,  and  the  court 
thereupon  added  a  charge  that  the  testimony  of 
the  district  attorney  was  not  original  testimony 
and  could  not  be  considered  by  the  jury,  but 
that  they  might  consider  it  so  far  as  it  showed 
■imilar  statements,  if  any,  by  the  witness  to 
the  district  attorney  shortly  after  the  transac- 


tion. Defendant  again  objected  becanse  the 
court  did  not  specify  what  testimony  of  the 
district  attorney  was  not  original  testimony, 
and  did  not  tell  the  jury  that  it  could  not  be 
considered  for  any  other  purpose  tiian  passing 
upon  the  witness'  credibility.  Held,  that  there 
was  no  reversible  error,  as  the  court  charged 
in  the  language  of  accused's  objection,  and  as 
invited  by  him,  that  the  testimony  was  not 
original  testimony ;  and,  while  he  might  prop- 
erly have  added  that  the  jury  could  consider  it 
only  as  affecting  the  witness'  credibility,  the 
failure  to  add  this  was  not  reversible  error,  as 
the  court  in  substance  and  in  effect  so  charged. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  3007-3010;   Dec.  Dig.  «=» 

9.  Cbiminai.     Law     «=>829— iNBTBVcnozfS 

COVEBED  BT  THOSE  GiVEN. 

It  was  unnecessary  to  give  a  special  charge 
where  the  charge  given  fully  covered  such  spe- 
cial charge. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;   Dec.  Dig.  «s»829.1 

Appeal  from  District  Court,  Bowie  Coun- 
ty ;  H.  P.  O'Neal,  Judge. 

Joe  Cooper  was  convicted  as  an  accomplice 
to  a  homicide,  and  he  appeals.    AflSrmed. 

R.  H.  Jones,  of  De  Ealb,  and  J.  Q.  Maluif- 
fey,  of  Texarkana,  for  appellant  C.  C.  Mc- 
Donald, Asst.  Atty.  Gen.,  for  the  State. 

•PRENDERGAST,  P.  J.  Appellant  was  In- 
dicted and  convicted  as  an  accomplice  to  the 
murder  of  Hub  Anderson  by  Frank  Ruther- 
ford on  the  night  of  September  25,  1911,  and 
his  punishment  assessed  at  10  years  in  the 
penitentiary. 

This  Is  in  effect  the  second  appeal  in  this 
case.  The  first  is  reported  in  (59  Tex.  Cr.  R. 
405,  154  S.  W.  989.  A  new  Indictment  was 
found,  and  the  trial  had  In  compliance  with 
the  opinion  in  that  appeaL  The  case  is 
stated  in  that  report  sufficiently  to  be  under- 
stood without  making  a  further  statement. 

[1]  Appellant  contends  with  great  earnest- 
ness and  vigor  that  the  evidence  is  insufS- 
clent  to  sustain  the  conviction,  in  that  the 
testimony  of  Frank  Rutherford,  who  actual- 
ly shot  and  killed  the  deceased,  is  not  suffi- 
ciently corroborated.  We  have  carefully 
read  and  studied  the  evidence  again  and 
again. 

[2]  In  order  to  discuss  this  question.  It 
will  be  proper  to  state  the  substance  of  some 
of  the  testimony.  We  do  not  propose  to  give 
all  of  the  testimony,  nor  the  testimony  in 
full  of  any  witness.  We  may,  from  time  tty 
time,  give  portions  of  the  testimony  of  a 
given  'witness.  Appellant  introduced  Im- 
peaching testimony  of  some  of  the  state'a 
material  witnesses.  The  state  in  rebuttal 
Introduced  some  testimony  sustaining  them. 
The  appellant  claims  that  in  some  particu- 
lars there  were  conflicting  or  contradictory 
statements  by  some  of  these  state's  wltneea- 
es.  All  of  this,  under  our  law,  both  by  statr 
ute  and  all  the  dedslMis,  is  for  the  Jury. 
They  are  the  exclusive  Judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  b^- 
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glTen  to  their  testimony.  So  that,  In  giving 
the  substance  of  the  testimony,  we  will  not 
undertake  to  point  out  the  claimed  Incon- 
sistencies and  contradictions,  as  we  must  as- 
sume, under  the  law,  that  the  jury  believed 
the  testimony  of  these  witnesses,  even  though 
testimony  of  an  impeaching  character  or  con- 
tradictions or  Inconsistencies  were  shown. 
Some  of  the  facts  were  established  without 
controversy.    Others  were  controverted. 

Appellant,  Frank  Rutherford,  the  deceased 
(Hub  Anderson),  Clarence  McDonald,  and 
practically  all  of  the  witnesses  lived  in  the 
same  immediate  neighborhood  in  the  country 
and  most,  if  not  all  of  them,  had  thus  lived 
for  many  years,  some  of  them  all  of  their 
lives.  Appellant  was  a  married  man  and  had 
several  children,  among  others,  four  boys. 
The  ages  of  his  two  older  are  not  given,  but 
evidently  from  all  the  testimony,  the  reason- 
able deduction  can  be  drawn  that  the  oldest 
was  about  the  same  age  of  Clarence  McDon- 
ald, and  the  next  older  near  the  same  age. 
Trouble  arose  between  these  boys,  appellant's 
on  the  one  hand,  and  Clarence  McDonald  bn 
the  other,  at  school.  Evidently  they  attend- 
ed the  same  school.  When  this  trouble  arose 
Clarence  McDonald  was  about  16  years  of 
age.  This  trouble  between  these  boys  seems 
to  have  existed  and  was  kept  up  to  within 
a  very  short  time  of  the  killing.  It  resulted 
in  serious  trouble  between  appellant  and 
Clarence  McDonald  personally.  It  was  es- 
tablished beyond  controversy  that  Hub.  An- 
derson was  assassinated  about  10  o'clock  at 
night  by  Frank  Rutherford.  As  we  under- 
stand, tills  Is  conceded  by  appellant  Frank 
Rutherford  so  swore,  and  all  the  other  facts 
and  circumstances  so  show.  Frank  Ruther- 
ford was  a  young  negro  man  who  had  lived 
in  said  community  all  his  life.  He  knew 
Hub  Anderson,  Clarence  McDonald,  and  ap- 
pellant, and  each  of  them  knew  him  and  they 
had  known  one  another  for  many  years. 
Frank  Rutherford  lived  on  Mr.  Ell  Good- 
man's place  about  two  miles  from  appellant, 
and  was  working  for  him.  Rutherford's 
mother,  and  his  brother  Jim  lived  on  appel- 
lant's place,  and  had  been  living  thereon,  ac- 
cording to  appellant's  testimony,  three  or 
four  days  at  the  time  of  the  killing. 

Among  other  things,  Frank  Rutherford  tes- 
tified, in  substance,  that  several  days,  about 
a  week  or  less,  before  the  killing,  appellant 
came  into  the  field  where  he  was  at  work, 
called  blm  off  to  the  fence  where  they  were 
alone,  and  told  him  that  he  wanted  him  to 
do  sometliing  for  him,  and  that  it  was  he 
wanted  him  to  klU  Clarence  McDonald ;  that 
he  (Rutherford)  did  not  then  agree  to  do  so; 
that  on  this  occasion  appellant  talked  with 
him  a  good  little  bit.  In  that  conversation 
Cooper  (appellant)  told  him  why  he  wanted 
him  to  kill  Clarence,  and  that  was  that  Clar- 
ence bad  shot  him  (appellant),  and  there  had 
not  be«i  anything  done  about  it.  Cooper 
then  told  him  he  would  give  him  $50  in  a 
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day  or  two  if  he  would  kill  Clarence;  that 
when  they  separated  on  that  occasion  he  had 
not  agreed  to  kill  Clarence. 

Again  on  Saturday,  before  the  killing  the 
following  Monday  night,  Cooper  had  a  second 
Interview  with  him  when  he  was  at  his  moth- 
er's on  appellant's  place;  that  he  had  spent 
the  night  before  at  his  mother's,  and  was 
there  Saturday  when  appellant  and  his  two 
sons  came  there  to  load  some  cotton;  that 
after  they  loaded  the  cotton  Cooper's  boys 
went  on  to  the  gin  with  it ;  that  Cooper  then 
wanted  to  talk  with  him  and  called  him  out 
to  the  lot,  where  they  were  alone;  that  he 
wanted  to  talk  with  him  about  the  same 
thing,  the  killing  business ;  that  Cooper  ask- 
ed him  again  if  he  was  going  to  do  what  he 
wanted  him  to  do,  kUl  Clarence  McDonald, 
and  he  then  did  not  give  him  any  satisfaction, 
did  not  then  agree  to  do  It ;  that  they  talk- 
ed a  right  smart  about  It  Cooper  told  him 
he  wanted  him  to  kill  Clarence  McDonald; 
that  he  wanted  him  to  kill  him  the  next  Mon- 
day night  and  told  him  where  to  go  and  se- 
crete himself  for  that  purpose,  and  told  him 
tliat  Clarence  McDonald  would  be  riding  a 
bay  pony  on  the  road  by  the  place  where  he 
wanted  him  to  secrete  himself  and  kill  him; 
that  Cooper  told  blm  he  (Cooper)  would  go 
away  to  L^dia ;  that  Cooper  said  to  him  that 
a  meeting  was  going  on,  and  that  would  be 
the  last  chance,  the  meeting  would  close  that 
Monday  night  Cooper  told  him  how  be 
would  know  Clarence  McDonald  that  night; 
that  be  would  be  along  behind  a  buggy  or  in 
front  of  the  buggy  riding  a  bay  pony ;  that 
when  Cooper  left  him  on  this  occasion  be  still 
had  not  agreed  to  kUl  Clarence.  McDonald; 
that  on  Monday  abont  half  past  12  or  1 
o'clock  Cooper  (appellant)  came  to  Mr.  Oood- 
man's  where  be  (Frank  Rutherford)  was  wa- 
tering some  horses  at  the  lot;  Cooper  came 
on  horseback  from  towards  bis  home,  and 
again  on  this  occasion  brought  up  the  con- 
versation about  wanting  him  to  kill  Clarence 
McDonald,  and  he  (Rutherford)  then  agreed 
to  do  so;  that  Cooper  told  him  when  and 
where  to  do  the  killing — to  go  over  on  the 
big  road  at  the  comer  of  a  grass  lot  which  was 
on  Mr.  McDonald's  place — that  Cooper  said 
Clarence  McDonald  had  shot  him  and  there 
had  been  nothing  done  about  It;  that  Clar- 
ence McDonald  would  come  along  on  a  bay 
pony,  and  told  the  witness  how  to  do  and  all, 
to  shoot  him  with  a  shotgun,  with  his  broth- 
er Jim's  gun;  that  Cooper  asked  him  if  he 
bad  any  shells  and  a  gun,  and  he  told  him 
be  bad  not;  that  Cooper  told  him  that  he 
would  get  him  the  shells;  that  the  gun  was 
flrst  mentioned  on  this  occasion;  that  Coop- 
er said  he  would  give  him  $50  to  do  it  and 
pay  It  in  a  day  or  two,  and  that  was  the  un- 
derstanding they  bad ;  that  Cooper  gave  him 
a  "BB"  bucksbot  shell;  that  he  took  that 
shell,  and  that  night  shot  deceased  with  It; 
that  in  this  last  conversation  Cooper  talked 
with  him,  he  supposed,  three-auarters  of  an 
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hour;  that  while  talking  with  him  Will  Gib- 
son came  there ;  that  Mr.  Goodman  and  his 
folks  had  gone  to  the  meeting  when  appellant 
was  at  Goodman's  house  at  the  time;  that 
Mr.  Gibson  lived  on  an  adjoining  farm,  and 
came  there  on  this  occasion  to  water  his 
horses,  and  stayed  there  only  a  short  time; 
that  Cooper  did  not  talk  to  him  concerning 
the  killing  in  the  presence  of  Mr.  Gibson; 
that  when  Cooper  left  he  went  towards  bis 
home,  telling  him  he  was  going  to  Lydla; 
that  Cooper,  In  giving  the  directions  of  how 
he  should  go  to  the  place  that  night  to  kill 
Clarence  McDonald,  told  him  the  direction 
he  should  go,  the  road,  where  to  hitch  his 
horse,  and  everything,  and  about  where  to 
stand,  that  is,  over  on  the  comer  in  the  grass 
lot  right  on  the  side  of  the  road.  Rutherford 
then  tells  how  he  carried  out  Cooper's  In- 
structions, and  that  he  practically  literally 
carried  them  out ;  told  what  sort  of  horse  he 
rode,  where  he  hitched  him,  and  how  be  left 
and  where  he  went  and  where  he  stayed  that 
night,  at  his  mother's ;  that  the  place  where 
he  killed  Hub  Anderson  that  night  was  a 
place  where  Clarence  McDonald,  if  he  had 
been  at  church,  would  have  had  to  pass  by 
to  go  to  his  home;  that  while  he  was 
thus  secreted  to  kill  Clarence  McDonald  a 
buggy  passed,  coming  from  towards  the 
church,  but  he  did  not  know  who  it  was; 
that  It  was  a  starlight  night,  no  moon,  kind 
of  cloudy,  not  so  light  because  one  could  not 
see  very  good  at  a  distance;  that  after  this 
buggy  passed  the  next  one  to  come  along  was 
Mr.  Anderson ;  he  was  not  very  far  behind  the 
buggy ;  that  at  the  time  he  (Rutherford)  did 
not  know  it  was  Mr.  Anderson ;  that  he  took 
it  to  be  Clarence  McDonald;  he  was  not  so 
very  far  behind  the  buggy;  that  he  did  not 
know,  who  this  person  was  on  the  horse,  he 
took  it  to  be  a  bay  pony ;  that  he  was  travel- 
ing slowly,  and  there  was  a  buggy  behind 
him  Just  a  little  way,  about  30  or  35  feet ;  that 
this  man  on  horseback,  followed  by  a  buggy, 
was  on  a  bay  pony,  and  he  took  him  to  be 
Clarence  McDonald;  that  he  knew  Clarence 
McDonald,  and  the  man  on  horseback  look- 
ed to  him  like  Clarence  McDonald,  and  he 
shot  him;  that  at  the  time  he  shot  him  he 
was  right  close  to  him,  about  30  or  35  feet; 
that  he  shot  one  time  and  ran  away;  that 
at  the  time  he  did  not  know  he  had  hit  or 
killed  him,  but  thought  he  had  hit  him.  He 
then  testified,  as  stated,  that  he  ran  away 
from  there,  got  his  horse,  ran  into  the  fence 
with  him,  finally  reaching  his  mother's, 
where  he  took  and  left  the  gun,  and  stayed 
there  that  night ;  that  he  was  arrested  very 
early  the  next  morning;  that  he  was  taken 
by  where  the  body  of  Hub  Anderson  still  lay 
near  where  he  had  shot  him,  and  from  there 
he  was  taken  to  Jail,  placed  therein,  where 
he  has  been  continuously  kept  ever  since; 
that  he  had  no  talk  with  Mr.  Cooper  aftei 
the  shooting,  and  that  Cooper  had  never  paid 
him  the  $50;    that  he  afterwards  learned 


that  the  man  he  shot  and  killed  was  Mr.  Hub 
Anderson ;  that  he  did  not  Intend  to  kill  Mr. 
Anderson,  but  at  the  time  he  intended  to  kill 
Clarence  McDonald,  and  thought  he  was 
shooting  at  Clarence  McDonald  at  the  time: 
that  he  had  nothing  against  Clarence  He- 
Donald;  that  Mr.  Cooper  was  not  present 
when  he  sliot  Mr.  Anderson;  that  the  fact 
that  Mr.  Cooper  had  promised  him  the  reward 
of  $50  and  got  him  to  agree  to  UU  Clarence 
McDonald  was  the  sole  cause  for  him  shoot- 
ing that  man,  Mr.  Anderson. 

The  state  proved  by  Mrs.  Anderson,  the 
widow  of  the  deceased,  and  tlie  testimony  of 
others  also  showed,  that  Frank  Rutherford 
had  worked  for  her  husband,  and  that  there 
was  never  any  trouble  between  them;  that 
they  were  on  good  terms  at  all  times.  In  fact, 
there  was  not  only  no  evidence  which  would 
show,  or  tend  to  show,  that  Frank  Ruther- 
ford had  the  slightest  cause  for  killing  Hub 
Anderson,  but  on  the  contrary,  showed  af- 
firmatively that  there  was  no  cause  wliatever 
that  Rutherford  could  have  had  to  have 
caused  him  to  kill  deceased.  Nor  was  there 
any  evidence  which  showed,  or  tended  to 
show,  that  Frank  Rutherford  had  any  ill  will 
or  cause  whatever  to  kill  Clarence  McDonald 
other  than  to  get  the  $50  which  he  said  Coop- 
er was  to  pay  him  for  killing  him.  The  evi- 
dence all  tended  to  show  that  Rutherford 
had  no  cause  whatever  to  kill  Clarence  Mc- 
Donald other  than  to  get  the  $50  which  he 
said  appellant  had  promised  to  pay  him 
therefor.  Mrs.  Anderson  and  others  testified 
that  the  killing  occurred  at  the  time  and 
place  and  in  the  manner  as  testified  by  said 
Rutherford.  She  also  testified  that  the  de- 
ceased was  riding  a  bay  pony,  and  that  she 
was  following  Just  behind,  driving  the  buggy 
with  her  children  In  it 

As  stated,  we  get  from  the  testimony  that 
trouble  arose  between  appellant's  two  older 
boys  and  Clarence  McDonald  at  school.  Ap- 
pellant took  up  this  trouble  himself. 

Clarence  McDonald,  among  other  things 
testified  that  about  the  middle  of  November. 
1910,  he  was  at  John  Clark's  on  Sunday; 
that  Richard  Cox  was  also  there ;  that  appel- 
lant came  there  drunk  and  Jumped  on  him  and 
tried  to  nm  his  horse  over  lilm;  that  in  or- 
der to  prevent  this  he  caught  the  horse  by  the 
bridle  reins  and  went  'round  and  'round  with 
him;  that  appellant  then  said  to  him,  "God 
damn  you.  I  will  fix  yon,"  Jumped  down  off 
of  his  horse,  got  his  knife  out,  and  the  women 
then  present  squalled  and  asked  appellant  to 
leave. 

Richard  Cox  testified  that  on  this  occasion 
appellant  said  he  wanted  to  kill  Clar«ice 
McDonald,  and  Mrs.  Clark  and  Mrs.  Aydlott 
got  him  to  take  Cooper  away ;  that  he  start- 
ed home  with  him  and  appellant  kept  rearing 
and  wanting  to  go  back  and  kill  Clarence  Mc- 
Donald ;  that  he  tried  to  pnU  his  horse  and 
go  by  McDonald's,  bat  be  would  not  let  him. 
Clarence  McDonald  further  testified  that 
al>out  two  weeks  after  the  occun«iice  at 
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Clark's  he  was  In  a  buggy  and  met  appellant, 
who  was  in  a  wagon,  in  the  road ;  that  he 
turned  to  the  rigfit  as  far  as  he  conld  be- 
cause of  the  fence,  bnt  Cooper  drove  straight 
and  ran  into  his  buggy ;  that  Cooper  then  look- 
ed back,  laughed,  and  said,  "Ood  damn  little 
sou  of  a  bitch,  why  didn't  you  get  out  of  the 
road?"  to  which  he  replied,  "I  thought  the 
road  was  public  property  and  a  public  place." 
Appellant  then  said,  "Ood  damn  your  little 
soul,  if  you  don't  get  out  of  the  road  next 
time — "  that  when  appellant  thus  cursed 
htm,  he  (appellant)  Jumped  out  of  his  wagon, 
Clarence  still  sitting  in  his  buggy,  when  ap- 
pellant further  said,  "Xou  God  damn  little 
soa  of  a  bitch,  if  you  get  out  of  that  buggy 
I  will  kill  you ;"  that  he  then  jumped  out  of 
his  buggy,  appellant  threw  off  his  coat,  drew 
a  rail  on  him,  and  when  be  got  close  to  ap- 
pellant, he  shot  him  with  a  pistol  three  times 
to  keep  him  from  hitting  him  with  the  rail ; 
that  at  the  time  he  did  not  know  that  he 
had  bit  him,  but  learned  afterwards  that  be 
did;  that  he  did  not  fall;  that  appellant 
threw  down  his  rail  and  ran;  that  he  got  in 
his  buggy  and  went  home. 

All  the  testimony  shows  that  for  some  10 
days  a  meeting,  preaching,  had  been  carried 
on  In  said  community,  and  the  neighbors  gen- 
erally attended  it ;  that  the  meeting  closed 
Monday  night,  the  night  of  the  killing.  Clar- 
ence McDonald  further  testified  that  he  at- 
tended that  meeting,  and  that  frequently  be 
rode  a  bay  pony  back  and  forth  to  it,  and 
was  riding  this  bay  pony  and  was  about  120- 
to  130  yards  behind  when  deceased  was  shot 
and  killed  that  night ;  that  on  that  night  his 
people  were  traveling  in  a  buggy  ahead  of 
him  and  behind  the  deceased ;  that  appel- 
lant's folks  also  attended  the  meeting,  and  he 
thought  he  had  seen  the  appellant  in  attend- 
ance thereon ;  that  he  (the  witness)  rode  that 
bay  pony  back  and  forth  to  the  meeting  most 
every  night;  that  he  bad  known  Frank 
Rutherford  all  his  life,  and  there  had  never 
been  any  trouble  between  them.  All  the  tes- 
timony showed  that  the  deceased  was  shot  in 
the  iMreast  with  buckshot  and  died  very  soon 
after  being  shot 

Appellant  himself  testified  that  he  saw 
Frank  Rutherford  at  the  time  and  place  that 
Frank  Rutb^ford  testified  he  had  the  last 
two  interviews  with  him,  but  denied  he  saw 
blm  In  the  field,  which  Frank  Rutherford 
testified  was  their  first  interview. 

Mr.  Gibson  testified  that  he  rode  up  to  Mr. 
Goodman's  to  water  his  horses  just  after 
noon  Monday,  the  day  before  deceased  was 
killed,  that  night ;  that  Mr.  Goodman  and  hia 
family  had  just  driven  away  from  their 
home ;  that  he  saw  appellant  and  Frank  Ru- 
therford there  at  the  well  where  he  watered 
his  horses;  that  he  left  them  there;  that 
while  there  he  heard  no  conversation  between 
them ;  that  when  appellant  came  up,  he  got 
down,  bitched  his  horse,  and  went  into  the  lot 
and  spoke  to  him  and  Rutherford ;  tbat  he 
(the  witness)  only  remained  there  long  enough 


to  water  his  team  and  lesft  Cooper  and  Ro- 
therford  there,  close  together.  Gibson  further 
testified  tbat  appellant  must  have  met  Good- 
man and  his  family  just  as  they  had  left 
their  home.  Appellant,  in  his  testimony,  in 
effect,  admitted  that  he  had  so  met  Goodman. 
The  state.  In  its  cross-examination,  asked 
blm: 

"Don't  you  know  that  you  started  to  talk  to 
him  about  your  trouble  with  McDonald,  and 
that  Goodman  said,  *I  don't  want  to  hear  any 
more  about  that  mesa'?  Didn't  you  call  him 
off  and  start  to  tell  him  about  your  trouble, 
and  he  said,  'I  don't  want  to  hear  it,'  and  walk 
off?" 

—to  which  appellant  answered: 

"Not  about  me  and  McDonald's  trouble;  we 
have  spoken  about  this  trouble  but  not  in  the 
way  suggested  in  the  question." 

On  redirect  examination  on  this  point  be 
testified  that  Goodman  said  he  was  in  a 
hurry,  and  appellant  said  to  blm: 

"Hold  on,  Eli,  do  you  remember  my  boy 
speaking  any  rough  language  to  old  man  Mc- 
Donald down  at  the  church  yesterday?" 

And  he  said: 

"Joe,  I  am  in  a  hurry  and  I  don't  care  to 
hear  any  more  of  yours  and  McDonald's  trou- 
ble." 

Mr.  W.  N.  Anderson,  a  brother  of  the  de- 
ceased, testified  that  he  saw  appellant  on  a 
certain  occasion,  fixing  the  time  and  place, 
soon  after  appellant  had  the  shooting  scrape 
with  McDonald;  that  he  (the  witness)  was 
trying  to  get  Cooper  to  drop  the  trouble  with 
Clarence  McDonald  and  let  everything  go, 
and  that  Cooper  said  to  him: 

"I  won't  do  it.  I  won't  i>e  satisfied  until 
Clarence  McDonald  and  his  daddy  are  both 
dead  and  in  bell." 

John  Clark,  one  of  appellant's  witnesses, 
among  other  things,  testified  that  he  knew  of 
the  trouble  between  appellant  and  Clarence 
McDonald ;  that  a  short  time,  a  week  or  two, 
before  the  killing  he  and  appellant  were  talk- 
ing about  Clarence  McDonald,  and  that  ap- 
pellant said  to  the  witness,  "He  [McDonald] 
Is  bell;"  tbat  the  witness  replied  that  be 
seemed  to  be.  Whereupon  appellant  said 
that  "if  he  had  his  way  be  wouldn't  mess 
with  nobody  long." 

Jeff  Cornelius  testified  tbat  be  remembered 
when  Cooper  was  shot  by  Clarence  McDonald; 
that  some  time  before,  when  he  met  Cooper, 
tried  to  rent  land  from  him,  and  on  the  occa- 
sion got  in  the  wagon  with  Ck>oper  and  rode 
with  him;  that  during  this  ride  Cooper  told 
him  he  (Cooper)  was  going  to  kill  Clarence  Mc- 
Donald if  he  did  not  stop  school.  The  wit- 
ness said  it  was  about  some  trouble  between 
Mr.  Cooper's  boys  and  Clarence  McDonald  he 
thought  that  caused  it ;  tbat  Cooper  said  he 
was  going  to  kill  Clarence  McDonald  if  it 
cost  him  his  place. 

John  Forsythe  testified  that  he  knew  Coop- 
er, Hub  Anderson,  Clarence  McDonald,  and 
Frank  Rutherford,  and  knew  of  the  death  of 
Hub  Anderson;  that  shortly  after  Ander- 
son's death,  about  a  month,  be  had  a  talk 
with  appellant  about  the  matter  at  Dalby 
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Springs ;  that  with  reference  to  the  death  of 
Hub  Anderson  the  appellant  (Joe  Cooper) 
told  him  that  he  did  not  Intend  for  the  negro 
to  kill  Hub  Anderson ;  that  it  was  Clarence 
McDonald  that  they  were  after.  Of  course 
appellant  denied  the  testimony  of  each  of 
these  witnesses. 

The  state  proved  by  others,  and  the  appel- 
lant himself  testified,  that  in  the  evening  of 
the  night  deceased  was  killed  he  went  to 
Lydla  to  see  his  friend  and  partner  In  the  hog 
busloesss,  Dave  L.  Smith,  and  stayed  there 
that  night.  He  also  testified  that  he  sent 
his  two  oldest  boys  to  Loyd  Miller's,  and  that 
they  stayed  all  night  at  Miller's  that  night 
Doubtless  the  state  In  the  trial  court  contend- 
ed that  this  was  very  pertinent  testimony, 
showing  that  appellant  was  fixing  and  did 
fix  to  establish  an  alibi  for  both  himself  and 
his  two  oldest  boys,  with  whom  Clarence  Mc- 
Donald had  had  trouble.  Appellant,  in  his 
testimony,  showed  that  his  said  partner  in 
the  hog  business  was  not  at  home  when  he 
reached  there  about  night  of  Monday  night, 
and  that  while  he  stayed  there  until  some 
time  late  the  next  morning,  be  did  not  wait 
until  Smith  returned,  and  that  he  did  not, 
on  that  occasion,  get  to  see  hUn  at  all  on  the 
business  he  went  there  to  see  him  about,  the 
hog  business.  His  witness,  Dave  L.  Smith,  on 
cross-examination  by  the  state,  testified  that 
he  knew  of  the  trouble  between  appellant  and 
Clarence  McDonald,  and  said  the  feeling  be- 
tween Joe  Cooper  and  Clarence  McDonald 
was  bad,  and  continued  to  be  bad  up  until 
Anderson's  death;  that  they  hated  each 
other. 

'  CairroU  Houston,  another  of  appellant's 
witnesses,  on  cross-examination  by  the  state, 
testified  that  he  knew  of  the  feeling  that  ex- 
isted between  Joe  Cooper  and  Clarence  Mc- 
Donald In  part;  that  he  didn't  try  to  keep  up 
with  it  because  it  was  bad ;  that  he  tiiought 
that  there  would  be  trouble  over  it. 

Alf  Simington,  another  of  appellant's  wit- 
nesses, on  cross-examination,  testified  that 
he  knew  about  the  trouble  appellant  had  had 
with  Clarence  McDonald;  that  he  thought  a 
state  of  bad  feeling  existed  between  them  for 
some  time  prior  to  the  killing;  that  appel- 
lant and  Tom  McDonald  (Tom  McDonald 
was  Clarence  McDonald's  father)  had  a  rack- 
et down  there  at  the  store  one  night,  and  it 
came  up  about  Clarence  McDonald;  that  ap- 
pellant told  him  about  It  there;  that  was 
just  a  short  while  before  this  Ulling,  he 
thought;  that  Cooper  told  him  about  that 
dlfiiculty  he  had  with  Tom  McDonald  about 
Clarence  McDonald ;  that  it  was  a  fact  that 
Mr.  Cooper's  boys  and  Mr.  McDonald's  boys 
were  having  some  trouble  at  school ;  that  he 
knew  there  had  been  some  considerable  Uttle 
trouble  between  Joe  Cooper's  boys  and  Tom 
McDonald's  boys. 

We  think  there  can  be  no  doubt  but  that 
the  testimony  unquestionably  is  sufficient  to 
corroborate  Frank  Rutherford  in  every  ma- 
terial matter.    The  Jury  undoubtedly  believ- 


ed this  corroborating  tesUniony,  and  we 
think  there  can  be  no  doubt  but  that,  taking 
all  the  testimony  together,  It  was  amply  suf- 
ficient to  sustain  the  verdict. 

In  appellant's  first  bill  of  exoeptiona,  he 
contends  that  the  court  erred  In  holding  tbat 
the  juror  Mitchell  was  not  disqualified,  and 
in  not  sustaining  his  challenge  for  tbat 
cause.  The  bill  claims  that  the  witness  was 
disqualified  under  subdivision  13,  art.  692,  C. 
C.  P.,  but  it  clearly  shows  that  the  action  of 
the  court  in  holding  the  juror  qualified  was 
in  accordance  with  that  subdivision  of  the 
statute  and  In  accordance  with  a  great  many 
decisions  of  this  court.  Some  of  them  are 
collated  in  section  747,  White's  Ann.  C.  C. 
P.,  and  under  said  article  of  our  Revised  C. 
C.P. 

[3]  Ttie  court.  In  the  seventh,  ^ghth,  and 
ninth  paragraphs  of  his  diarge,  quoted  snb- 
stantlally.  In  the  seventh  and  eighth,  articles 
79  and  80,  P.  C.  Then  In  paragraph  9  be 
undertook  to  quote  article  82  so  tax  as  ap- 
plicable to  this  case,  as  follows: 

"If  In  the  attempt  to  commit  one  offense  the 
principal  shall  by  mistake  or  accident  comout 
some  other  under  the  circumstances"  above  set 
forth  in  the  preceding  paragraphs,  "the  accom- 
plice to  the  offense  originally  intended  shall,  if 
both  offenses  are  felonies  by  law,  receive  the 

Sunighment  affixed  to"  murder  in  the  second 
egree. 

The  last  few  words  of  the  statute  are  "re- 
ceive the  punishment  affixed  to  the  lower  of 
the  two  offenses."  It  wlU  be  seen  that.  In- 
stead of  copying  literally  those  words  in  tbe 
statute,  the  court  said  "receive  the  punlsb- 
ment  aflixed  to  murder  in  the  second  de- 
gree." Api)ellant  complains  of  this  charge 
to  the  effect  that  it  Is  confusing  and  calculat- 
ed to  confuse  and  probably  mislead  the  jury, 
and  that  If  it  had  been  some  other  offense 
Intended  other  than  murder,  the  party  would 
not  be  liable  to  receive  tbe  punishment  affix- 
ed to  murder  in  the  second  degree.  We 
think  this  contention  shows  no  material  de- 
fect in  the  charge.  It  could  not  have  mis- 
led the  jury  in  connection  with  other  por- 
tions of  the  court's  charge.  It  could  In  no 
way  have  misled  the  jury  to  find  appellant 
guilty,  and  could  not  have  affected  them  in 
fixing  the  punishment.  If  appellant  was 
guilty  at  all,  he  was  guilty  of  murder  in  Qie 
second  degree,  and  the  court  correctly  told 
the  jury  what  the  punishment  for  that  of- 
fense was  and  the  fact  that  In  closing  para- 
graph 9  he  told  them  he  would  receive  the 
punishment  affixed  to  murder  In  the  second 
degree  could  in  no  possible  way,  as  we  see  it, 
have  aftected  the  merits  of  tbe  case. 

[4]  The  indictment,  after  the  necessary 
preliminary  allegations,  alleges  that  Frank 
Rutherford,  on  September  26,  1911,  In  said 
state  and  county,  did  then  and  there  unlaw- 
fully, with  malice  aforethought,  kill  Hub  An- 
derson by  then  and  there  shooting  him  wltb 
a  gun,  and  tbat  Joe  Cooper,  before  the  com- 
mission of  said  murder  and  killing  of  Hub 
Anderson,  on  Septemb^  24,  lOU,  did  unlaw- 
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fdUy,  Tdllfnlly,  and  wlfh  malioe  aforetbonght 
advise,  ctxnmand,  and  enconrage  the  said 
Frank  Rutherford  to  kill  one  Clarence  Mc- 
Donald, and  did  then  and  there  promise  re- 
ward and  favor  to  said  Frank  Rutherford  to 
kill  said  Clarence  McDonald,  and  the  said 
Rutherford,  while  attempting  and  trying  to 
kill  Bald  Clarence  McDonald,  shot  and  killed 
said  Anderson,  believing  that  he  was  shooting 
and  shooting  at  said  McDonald,  and  there- 
by by  mistake  killed  said  Anderson  while 
acting  in  virtue  of  and  by  reason  of  the 
promise  of  reward  and  favor  of  uald  Joe 
Cooper  to  kill  said  McDonald,  said  Cooper 
not  being  i)eraonally  present  when  said  of- 
fense was  committed  by  said  Rutherford. 

The  court  in  the  charge  first  stated  sub- 
stantially and  correctly  what  lihe  indictment 
alleged,  and  that  appellant  pleaded  not 
guilty.  He  then  proceeded  to  charge  them 
the  law  of  murder,  malice  aforethought,  etc., 
In  correct  language.  Then,  in  submitting  the 
case  to  the  Jury  for  a  finding,  in  the  tenth 
paragraph,  told  them: 

"Now  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  Frank  Ruther- 
ford did,  in  the  county  of  Bowie  and  state  of 
Texas,  on  or  about  the  25th  day  of  September, 
1011,  with  maUce  aforethought,  either  express- 
ed or  implied,  towards  Clarence  McDonald, 
and  with  intent  to  kill  said  Clarence  McDonald, 
unlawfully  shoot,  and  thereby  kill,  Hub  Ander- 
son, with  a  gim,  believing  at  the  time  that 
said  Hub  Anderson  was  Clarence  McDonald, 
and  if  you  further  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant, 
Joe  Cooper,  did  in  the  county  of  Bowie  and 
state  of  Texas,  on  or  about  the  24th  day  of 
September,  1911,  and  prior  to  the  commission 
of  said  offense,  unlawfully  and  willfully,  and 
with  either  expressed  or  implied  malice  afore- 
thought towards  Clarence  McDonald,  encourage 
and  promise  reward  to  said  Frank  Rutherford 
to  kill  and  murder  said  Clarence  McDonald, 
and  that  said  Frank  Rutherford  was  induced 
thereby  to  try  to  kill  said  Clarence  McDonald, 
but  in  attempting  or  trying  to  kill  said  Clar- 
ence McDonald  he  shot  and  killed  Hub  Ander- 
son, believing  he  was  Clarence  McDonald,  as 
herein  charged,  and  that  defendant,  Joe  Cooper, 
was  not  present  in  person  when  said  offense 
was  committed  by  said  Frank  Rutherford,  then 

Sou  will  find  the  defendant  guilty  of  murder 
1  the  second  degree,  and  assess  his  punishment 
at  confinement  in  the  penitentiary  for  any  pe- 
riod of  time  that  you  may  determine,  and  state 
in  your  verdict,  provided  it  be  for  not  less 
than  five  years." 

Appellant  objected  to  this  paragraph  on 
the  ground  that  It  authorized  the  Jury  to  find 
him  guilty  upon  proof  of  a  state  of  facts  not 
alleged  in  the  indictment,  and  upon  proof 
of  less  facts  than  therein  alleged  as  consti- 
tuting the  offense,  and  upon  a  different  state 
of  facts  than  alleged.  And  because  thereun- 
der the  Jury  is  authorized  to  find  him  guilty 
without  finding  that  the  alleged  principal, 
Rutherford,  shot  and  killed  Hub  Anderson  by 
mistake,  believing  at  the  time  he  did  so  that 
he  was  shooting  at  Clarence  McDonald.  In 
other  words,  as  he  claims,  that  paragraph  in 
effect  withdrew  from  the  Jury  the  considera- 
tion of  the  vital  issues  by  the  pleadings  of 
whether  or  not  Rutherford  shot  and  Idlled 
Hub  Anderson  by  mistake. 


[6}  It  Is  elementary  that  the  diarge  of  fbe 
court  must  be  taken  as  a  whole,  and,  when 
so  taken.  If  It  correctly  presents  the  Issue,  It 
Is  no  Just  criticism  to  take  up  separate  para- 
graphs or  portions  thereof  by  themselves  and 
attempt  to  show  that  they,  taken  alone,  are 
incorrect  It  is  true  this  paragraph  of  the 
court's  charge  does  not  use  the  word  "mis-  - 
take."  In  another  paragraph  the  court  told 
the  Jury: 

"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  ITrank  Rutherford,  with 
malice  aforethought,  shot  and  killed  Hub  An- 
derson, as  charged,  still  if  you  believe  or  have 
a  reasonable  doubt  that  he  knew  or  believed  it 
was  Hub  Anderson,  or  some  one  besides  Clar- 
ence McDonald,  when  he  shot  and  killed  him, 
then  you  will  find  the  defendant  "not  guilty,' 
even  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  prior  thereto  the  defend- 
ant had  encour^ed  him,  and  offered  him  a 
reward,  to  kill  Clarence  McDonald." 

Taking  these  paragraphs  and  the  whole 
charge,  there  can  be  no  question  but  that  the 
language  used.  In  substance  and  effect,  re- 
quired the  Jury  to  believe  beyond  a  reason- 
able doubt  that  Rutherford  shot  and  killed 
Hub  Anderson  by  mistake,  believing  at  the 
time  he  did  so  it  was  Clarence  McDonald, 
and  did  not  authorize  the  Jury  to  convict  him 
on  any  other  state  of  facts,  and  in  fact  told 
them,  in  effect  that  if  that  was  not  the  case, 
to  acquit  appellant  We  think  appellant's 
objections  to  the  charge  are  wholly  unten- 
able. The  point  was  covered  so  as  to  make 
it  unnecessary  to  give  appellant's  special 
charge  No.  2. 

[6,  7]  In  a  separate  paragraph  the  court 
charged  that  the  witness  Frank  Rutherford 
was  an  accomplice,  and  literally  gave  the 
charge  on  that  subject  laid  down  In  Campbell 
V.  State,  57  Tex.  Cr.  R.  302,  123  S.  W.  683, 
and  added  thereto  this: 

"But  it  is  not  necessary  that  the  corrobora- 
tive evidence,  if  any,  be  sufficient  in  itself  and 
alone,  outside  of  and  independent  of  the  testi- 
mony of  the  accomplice,  to  convict  the  defend- 
ant." 

This  is  undoubtedly  the  law,  and  was  ap- 
plicable and  called  for  in  this  case.  Holmes 
V.  State,  70  Tex.  Cr.  R.  423,  157  S.  W.  487, 
and  cases  there  collated. 

(J]  The  testimony  of  the  witness  Forsythe, 
above  stated,  Vas  Important  for  the  state. 
Appellant  In  various  ways,  sought  to  con- 
tradict him.  Impeach,  and  break  down  bis 
testimony.  For  that  purpose  he  Introduced 
Mr.  Keeney,  the  former  district  attorney  who 
prosecuted  said  first  case.  Appellant  sought 
to  show  by  Mr.  Keeney  that  said  Forsythe 
did  not  so  testify  on  said  former  trial.  He 
failed  In  this,  as  we  understand,  for  the  sub- 
stance and  effect  of  Mr.  Keeney's  testimony 
was  that  said  witness  did  so  testify  on  the 
former  trlaL  In  direct  examination  of  Mr. 
Keeney  he  brought  out  that  he  had  talked  to 
this  witness  Just  before  the  former  trial,  and 
that  said  witness  had  made  some  statement, 
or  that  same  statement,  to  him  prior  to  that 
trial,  and  that  it  was  very  diflScult  to  get  the 
witness  to  testify  on  that  trial  what  he  did. 
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When  the  state  took  Mr.  Keeney  on  croes- 
examinatlon,  the  same  matters  were  gone 
orer,  and  Mr.  Keeney  then  testified  that  said 
witness  had  told  blm,  in  substance,  the  said 
facts  that  he  afterwards  testified  on  the  for- 
mer trial  and  on  this  trlaL  When  the  court 
prepared  bis  charge  be  submitted  it  to  appel- 
lant's attorney's.  He  bad  charged  nothing 
about  the  consideration  of  said  Keeney's  tes- 
timony. Appellant  thereupon  objected  to  the 
charge  because  the  court  failed  to  tell  the 
Jury  that  the  testimony  of  said  Keeney,  In- 
troduced by  the  state  on  cross-examination, 
that  what  he  said  Forsythe  had  testified  on 
the  former  trial  as  given  above  "is  not  orig- 
inal evidence  in  this  cause,"  and  that  Kee- 
ney's  testimony  as  to  what  Forsythe  bo 
swore  cannot  be  considered  for  any  purpose 
except  for  passing  upon  the  credibility  of 
said  Forsythe  as  a  witness,  and  for  no  other 
purpose.  This  objection  was  repeated.  The 
court,  thereupon,  added  to  his  charge  para- 
graphs 16  and  17  as  follows: 

"(16)  Tou  are  further  instructed  that  the  tes- 
timony of  L.  E.  Keeney  is  not  original  testi- 
mony in  this  cause,  and  cannot  be  so  considered 
by  you,  but  j;on  may  consider  the  testimony  of 
said  Keeney  in  so  far  as  it  may  show  similar 
statements  made,  if  any,  by  the  witness  John 
Forsythe  to  said  Keeney  shortly  after  the  trans- 
action as  said  John  Forsythe  testified  to  on  tliis 
trial  at  this  term  of  the  court. 

"(17)  You  are  further  instructed  that  you 
cannot  consider  arainst  the  defendant  any  state- 
ments made  by  Frank  Rutherford  after  Hub 
Anderson  was  Icilled,  but  you  may  consider 
such  statements  made  by  Frank  Rutherford, 
if  any,  as  to  the  guilt  or  innocence  of  said 
Rutherford." 

And  again  submitted  the  charge  to  appel- 
lant's attorneys.  They  then  made  this  ob- 
jection to  paragraph  16:  Because  the  court 
does  not  specify  therein  what  testimony  of 
Oie  witness  Keeney  "Is  not  original  testi- 
mony," and  does  not  tell  the  jury  that  the 
testimony  of  Mr.  Keeney  with  respect  to 
what  Forsythe  testified  on  his  .previous  trial 
and  to  what  he  said  Forsythe  told  him  be- 
fore that  trial  "Is  not  original  testimony  In 
this  cause,"   and  cannot  be  considered  for 


any  other  purpose  than  passing  npon  the  cred- 
ibility of  Forsythe.  It  will  be  noted  that  the 
court  In  the  first  part  of  the  sixteenth  para- 
graph told  the  Jury  in  the  very  language  of 
appellant's  objection  and  as  Invited  by  him, 
that  the  testimony  of  Mr.  Keeney  "is  not 
original  testimony  in  this  cause,"  and  told 
the  Jury  that  It  conld  not  be  considered  by 
them  as  original  testimony.  No  other  rea- 
sonable construction  could  be  put  upon  this 
part  of  the  court's  charge  by  the  Jury  than 
that  all  of  the  testimony  of  Mr.  Keeney  was 
not  original,  and  that  they  could  not  con- 
sider It  as  such.  No  doubt  all  of  this  matter 
was  thoroughly  argued  to,  and  fully  under- 
stood, by  tlje  Jury,  and  that  they  knew  there- 
from and  from  said  charge  that  Mr.  Keeney's 
testimony  could  have  been  considered  for  no 
other  purpose  than  affecting  the  credibility 
of  said  Forsythe,  if  it  did.  It  may  be  that 
it  would  not  have  been  amiss  f*r  the  court 
to  have  gone  further  In  that  charge  and  told 
the  Jury  that  they  could  consider  It  only  for 
the  purpose  of  affecting  the  credibility,  if  it 
did,  of  said  Forsythe,  but,  having  in  sub- 
stance and  in  effect  so  charged,  the  failure 
to  add  that  to  It  does  not  present  reversible 
error.  It  will  be  noted  that  no  objection 
whatever  was  made  to  the  latter  part  of 
paragraph  16.  As  a  matter  of  fact,  the  testi- 
mony of  Mr.  Keeney  was  supporting,  as  a  dt- 
cumstance,  and  did  support  in  effect  and  not 
impeach,  the  testimony  of  Forsythe;  but  to 
have  so  told  the  Jury  would  have  been  upon 
the  weight  of  the  testimony,  which  evidently 
the  court  by  this  charge  was  endeavoring  to 
avoid.  Brown  v.  State,  168  S.  W.  448.  The 
court  specifically  Instructed  the  Jury  that 
they  were  the  Judges  of  the  facts  proved,  of 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony. 

[9]  The  seventeenth  paragraph  of  the 
court's  charge  fully  covered  appellant's  spe- 
cial charge  No.  4  on  that  subject,  and  it  was 
unnecessary  to  give  said  special  (barge.  The 
Judgment  is  affirmed. 
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PIPKIN  V.  TUEB 


LAWRENCE  T.  BOX  ft  LBBDIKEB  et  al. 
(No.  5494.) 

(Coart  of  Civil  Appeals  of  Texas.    Sao  Antonio. 
June  3,  1915.) 

Appeal  and  Ebbob  iS=>15(^RiaHT  to  Com- 
plain—Interest IN  Subject-Matteb— De- 
posits FOE  Collection — Effect. 

A  banker  with  whom  a  voucher  issued 
by  a  school  district  had  been  deposited  for 
collection  and  who,  when  payment  bad  been 
refused,  deducted  the  amount  thereof  from  the 
depositer's  account,  cannot  complain  of  a  judg- 
ment wherein  the  school  district,  which  issued 
the  Yoacher,  was  garnished. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  934-946;  Dec.  Dig.  €=» 
150.] 

Appeal  from  Houston  County  Court ;  O.  M. 
BUis,  Judge. 

Action  by  Box  &  Leediker  against  one 
Broxson,  In  whicb  the  Bockland  School  Dis- 
trict .  was  garnished.  K.  D.  X<awrence  was 
impleaded  by  the  School  District,  and  from 
a  Judgment  for  plaintiff,  the  impleaded  de- 
fendant appeals.    Affirmed. 

John  I.  Moore,  of  Crockett,  for  appellant 
Adams  &  Toung,  of  Crockett,  for  appellees. 

FLT,  C.  J.  Appellees  obtained  a  Judgment 
for  $180  against  one  Broxson,  and  appellees 
obtained  a  writ  of  garnishment  against  the 
trustees  of  Rockland  School  District,  the 
county  superintendent  of  schools,  and  appel- 
lant The  trustees  answered  that  they  had 
employed  Broxson  to  build  a  schoolbouse; 
that  he  had  not  completed  the  house  and,  at 
Broxson's  request,  they  had  employed  Box 
&  Leediker  to  complete  the  house  at  a  cost 
of  $44.57;  that  they  bad  paid  Broxson  all 
tbe  money  due  on  the  house  except  $333.50; 
tliat  a  Toucher  had  been  given  Broxaon  for 
tbat  amount,  which  was  presented  by  K.  D. 
Lawrence  and  payment  refused,  and  they 
prayed  that  Lawrence  be  made  a  party.  In 
the  Justice's  court  judgment  was  for  the  gar- 
nishees, but  on  appeal  to  the  county  court 
appellees  obtained  judgment  for  $246.07. 
This  appeal  is  prosecuted  by  appellant  alone. 

Appellant  bases  his  claim  to  the  money  on 
the  grounds  that  a  board  of  school  trustees 
l9  not  subject  to  garnishment,  and  that  the 
voucher  was  negotiable  p&vet  and  that  be 
was  an  innocent  purchaser  for  value  of  the 
voucher.  The  facts  show  that  Broxson  owed 
appellant,  who  owned  a  bank,  the  sum  of 
$300;  that  Broxson  kept  his  bank  account 
with  appellant;  that  Broxson  obtained  a 
voucher  for  $333.50  from  the  school  trustees, 
and  indorsed  it  for  collection  to  appellant, 
wbo  credited  his  account  with  the  same. 
Payment  of  the  voucher  was  refused,  and 
appellant  then  charged  the  account  with 
$333.50,  the  amount  of  the  voucher.  Appel- 
lant did  not  credit  the  amount  of  the  voucher 
on  the  note  and  did  not  hold  it  as  collateral 
security  for  the  note,  but  it  was  placed  with 
appellant  for  collection  to  be  placed  as  a  de- 


posit on  Broxson's  account.  Appellant  ovraed 
no  interest  whatever  in  the  voucher,  and  he 
is  not  in  a  position  to  complain  of  anything 
the  court  may  have  done.  He  has  no  right 
or  authority  to  complain  because  the  school 
trustees  were  served  with  a  writ  of  garnish- 
ment 
The  judgment  is  affirmed. 


PIPKIN  et  al.  v.  TUER  et  aL     (No.  6488.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  26,  1915.     Rehearing  Denied 

June  23,  1915.) 

Witnesses  <S=»139— Competency— Pabtibb. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
3690,  declares  that  neither  party  shall  be  allow- 
ed to  testify  as  to  any  transaction  with,  or 
statement  by,  the  testator,  intestate,  or  ward, 
unless  called  by  the  opposite  part^,  and  that 
this  provision  shall  apply  to  actions  by  or 
against  the  heirs  or  representatives  of  a  de- 
cedent, arising  out  of  any  such  transaction  with 
the  decedent.  The  heirs  of  a  payee  of  a  note 
sued  the  makers.  The  representative  of  one  of 
the  mnjters  ;et  up  that  he  was  only  an  indorser 
and  him  been  discharged  by  an  unauthoriiied 
extension.  Such  representative  also  prayed 
judgment  over  against  the  other  maker.  Held 
that  though  such  other  maker  confessed  judg- 
ment, he  was  still  a  party  to  the  suit  and  incom- 
petent to  testify  in  behalf  of  his  codefendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  582-597 ;  Dec.  Dig.  <S=>139.] 

Appeal  from  Liberty  County  Court;  I.  B. 
Simmons,  Judge. 

Action  by  L.  Tuer  and  others  against  S.  W. 
PipMn  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

Marshall  &  Harrison,  of  Liberty,  for  ap- 
pellants. B.  F.  Lewis,  of  Houston,  for  ap- 
pellees. 

FLY,  O.  J.  Appellees,  heirs  of  William 
Tuer,  deceased,  Instituted  suit  on  a  promis- 
sory note  for  $600,  executed  by  C.  F.  Stevens 
and  William  L.  Douglass  to  William  Tuer, 
against  C.  F.  Stevens,  Stephen  W.  Pipkin, 
independent  executor  of  the  will  of  W.  L. 
Douglass,  deceased,  and  Sam  Cameron  and 
Mrs.  Mattie  Davis,  the  only  devisees  of  said 
Douglass.  Appellants  answered  that  W.  L. 
Douglass  was  merely  a  surety  on  the  note 
of  which  C.  F.  Stevens  was  the  maker;  that 
the  note  had  been  extended  by  William  Tuer 
and  Stevens  without  the  knowledge  or  con- 
sent of  Douglass.  They  prayed  for  Judgment 
over  against  C.  F.  Stevens.  The  case  was 
tried  without  a  Jury  and  Judgment  rendered 
in  favor  of  appellees  for  the  full  amount  of 
the  balance  of  the  principal,  interest,  and  at- 
torney's fees,  and  for  the  same  amount 
against  Stevens  in  favor  of  appellants. 

During  the  trial  appellants  sought  to  prove 
by  C.  F.  Stevens,  that  W.  L.  Douglass  was 
a  surety  on  the  note,  and  that  in  April,  1911, 
it  was  agreed  between  William  Tuer  and 
Stevens  that  payment  of  the  note  would  be 
extended  for  a  year  if  Stevens  paid  the  in- 
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terest;  that  the  latter  paid  the  Interest; 
and  that  said  extension  was  made  without 
the  knowledge  or  consent  of  W.  L.  Douglass. 
Objection  was  sustained  to  the  testimony  on 
the  ground  that  Stevens  was  a  party  to  the 
suit  and  conld  not  testify  as  to  transactions 
with  William  Tuer,  deceased.  O.  F.  Stevens 
tlien  said  he  would  confess  judgment,  and 
then  appellants  again  sought  to  prove  by  him 
the  facts  set  forth,  but  the  court  again  ex- 
cluded the  evidence.  It  is  the  contention  of 
appellants  that  C.  F.  Stevens,  not  having  filed 
an  answer  and  having  confessed  judgment, 
was  not  a  party  to  the  suit,  within  the  pur- 
view of  article  3690,  Vernon's  Sayles.  That 
article  provides: 

"In  actions  by  or  stvlnst  eiecators,  adminis- 
trators or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them  as  such,  neither 
party  shall  be  allowed  to  testify  against  the 
others  as  to  any  transaction  with,  or  statement 
by,  the  testator,  intestate  or  ward,  unless  call- 
ed to  testify  •  •  •  by  the  opposite  party; 
and  the  provisions  of  this  article  shall  extend 
to  and  include  all  actions  by  or  against  the 
heirs  or  legal  representatives  of  a  decedent  aris- 
ing out  of  any  transaction  with  such  decedent." 

Stevens  was  undoubtedly  a  party  to  the 
suit,  not  only  through  the  pleadings  of  ap- 
pellees, but  through  the  cross-action  of  ap- 
pellants, and  the. case  was  one  of  the  class 
described  by  the  statute.  Stevens  could  not 
be  called  by  his  codefendants  to  testify  as 
to  matters  Inhibited  by  the  statute,  while  he 
was  a  party  to  the  suit  Alexander  v.  Lewis, 
47  Tex.  481.  After  his  confession  of  his  In- 
debtedness, he  was  still  a  party  to  the  suit 
and  laboring  under  the  same  disqualification. 
He  was  never  dismissed  from  the  suit  and 
is  a  party  to  it  up  to  this  good  hour.  His 
testimony  was  just  as  objectionable  before  he 
admitted  his  indebtedness,  about  which  there 
was  no  dispute,  as  it  was  before  he  made  the 
admission,  and  his  confession  did  not  remove 
him  from  the  suit  Miller  v.  Montgomery, 
78  N.  T.  282 ;  Church  y.  Howard,  79  N.  Y. 
416 ;  Bunker  v.  Taylor,  13  S.  D.  433,  83  N. 
W.  555.  In  the  last-named  case  the  decision 
was  made  in  regard  to  a  statute  almost  Iden- 
tical with  the  Texas  statute,  and  It  was  held 
that  a  person  was  not  stripped  of  his  char- 
acter as  a  party  by  a  default  judgment 

The  Judgment  ia  affirmed. 


INTERNATIONAL  &  G.  N.  RT.  CO.  et  al. 
V.  RHODEN.    (No.  5493.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  2,  1915.     Rehoaring  Denied 

June  23,  1915.) 

Oabbiebs  ^=»229— Cabbiaok  of  Livk  Stock- 
Actions— Damaq  es. 

A  shipment  of  cattle  was  negligently  delay- 
ed so  that  the  cattle  lost  considerably  in  excess 
shrinkage.  The  cattle  brought  the  market  price; 
the  only  loss  gufteied  by  the  shipper  being  the 
lost  weight.  Held  that,  as  the  measure  of  dam- 
ages is  the  difference  between  the  market  value 
of  the  stock  at  the  time  and  in  the  condition  in 


which  they  were  delivered  and  their  value  If  de- 
livered in  time,  the  shipper  could  not,  having 
recovered  for  shrinkage,  also  recover  for  loss  in 
selling  appearance,  for  that  would  allow  a  re- 
covery of  double  damages  for  the  same  item. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  930,  963,  964 ;   Dec  Dig.  <S=»229.J 

Appeal  from  Houston  County  Court ;  C.  M. 
Ellis,  Judge. 

Action  by  W.  F.  Rhoden  against  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany and  another.  From  a  judgment  for 
plalntur,  defendants  appeal.  Reformed  and 
afiirmed. 

John  I.  Moore,  of  Crockett,  for  appellants; 
Adams  &  Young,  of  Crockett,  for  appellee. 

CARL,  J.  Appellee  sued  the  International 
&  Great  Northern  Railway  Company  and  the 
Texas  &  Pacific  Railway  Company  for  dam- 
ages to  a  shipment  of  cattle  from  Crockett  to 
Ft  Worth,  which  shipiqent  was  made  July 
8,  1913. 

It  is  charged  that  there  had  been  a  wash- 
out on  the  road,  and  appellee  requested  that 
his  cattle  be  routed  another  way,  but  was  in- 
formed by  the  railway  employ^  that  the 
track  would  be  repaired  by  the  time  the  train 
reached  there.  But  this  was  not  done,  and 
the  cattle  were  delayed  until  they  reached 
the  Ft  Worth  market  one  day  late,  during 
which  time  it  is  alleged  the  market  declined. 
It  Is  also  pleaded  that  on  account  of  rough 
handling  66  head  lost  In  excess  shrinkage  20 
pounds  per  head,  at  $4  per  100,  or  $79J20  in 
this  respect,  and  25  calves  lost  10  pounds 
each,  the  value  of  same  being  $3.24  per  hun- 
dredweight or  $9.35.  And  it  is  claimed  that 
all  of  said  stock  lost  In  damage  to  their  "sell- 
ing appearance"  15  per  cent,  of  their  value, 
or  $61.96,  and  that  one  calf  was  lost  at  Mlne- 
ola,  valued  at  $9.  The  judgment  was  for 
$159.51. 

Appellant  complains  that  by  permitting 
a  recovery  for  loss  In  weight,  as  was  done^ 
and  also  for  damage  to  "selling  appearance" 
of  the  cattle,  a  double  recovery  was  thereby 
permitted,  and  that  the  $61.96  Is  an  Improp- 
er Item  of  damages,  because  the  shrinkage 
for  "which  recovery  was  permitted  was  the 
cause  of  any  unfavorable,  selling  appearance. 
It  is  not  shown  that  appellee  received  less 
than  the  market  value  of  bis  stock  according 
to  actual  weight,  and  since  he  recovered  for 
the  loss  In  weight  or  excess  shrinkage  on  ac- 
count of  delay  and  rough  handling,  to  permit 
him  to  recover  for  damage  to  "selling  aiHpear- 
ance"  would  be  to  permit  a  recovery  for  a 
damage  which  the  evidence  falls  to  show  he 
suffered.  The  general  rule  is  that  the  dam- 
age Is  the  difference  between  the  market 
value  of  the  stock  at  the  time  and  In  the  con- 
dition In  which  they  were  delivered  and  the 
amount  they  would  have  brought  If  deliver- 
ed In  the  time  they  should  have  been  deliver- 
ed, and  uninjured. 

The  evidence  shows  that  the  market  price 
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of  cattle  at  the  time  these  were  delivered  was 
$4  per  hnndredweight  and  for  calves  $3.24 
per  hundredweight  For  this,  appellee  re- 
covered; and  he  also  recovered  $61.96  for 
loss  In  "selling  appearance,"  and  absolutely 
falls  to  show  that  he  sustained  a  loss  in  the 
selling  price  for  the  actual  weight  of  bis  cat- 
tle. In  other  words,  if  he  receives  pay  for 
the  loss  in  weight  and  at  the  same  time  gets 
the  market  price  for  their  actual  weight,  less 
shrinkage,  wherein  is  he  not  compensated? 
We  can  easily  see  how  the  injured  condition 
of  the  cattle,  weight  lost,  and  general  appear- 
ance could  form  the  test  as  to  their  maiitet 
value,  and  the  difference  between  that  figure 
and  what  they  would  have  been  worth  on  the 
market  had  they  arrived  in  the  time  and  con- 
dition they  should  have  arrived  would  form 
the  correct  measure  of  damages.  But  appel- 
lee tacks  about  and  sues  for  loss  In  weight 
for  which  he  recovers,  and,  in  addition,  re- 
covered 161.96  for  damage  to  "selling  appear- 
ance," without  showing  that  such  appearance 
brought  about  a  lower  price  for  the  actual 
weight  than  the  market  value.  It  is  clear 
that  he  was  not  entitled  to  recover,  upon  the 
showing  made,  for  their  "selling  appearance," 
when  he  does  not  show  that  be  received  less 
than  the  market  price. 

ApiMllee  also  has  a  cross-assignment  of  er- 
ror, but,  finding  same  to  be  without  merit,  it 
Is  overruled. 

From  what  we  have  said,  it  follows  that 
tbe  Judgment  should  be  reformed  so  as  to 
eliminate  the  $61.96  item,  and  affirmed  as  to 
tbe  remaining  sum  of  $97.65.  The  costs  of 
tbis  appeal  will  be  adjudged  against  appel- 
lee. 

Beformed  and  affirmed. 


WELLES  V.  AKNO  CO-OPERATIVB  IBR. 
CO.     (No.  414.)t 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

June  3,  1915.    On  Rehearing,  June 

24,  1915.) 

1.  JuDiciiLi,    Sales    ®=:»61 — Conveyance   to 

PtJBCHASER— SUFFICIENCT    OF    DESCBIPTTON. 

There  is  no  distinction  between  the  mles  as 
to  the  sufficiency  of  a  description  in  an  involun- 
tary conveyance  and  in  a  voluntary  convey- 
ance, and  a  description  io  a  sherifTs  deed  is 
sufficient  if  it  may  be  made  certain  by  extrinsic 
evidence  identifying  the  property. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  {§  119-122;  Dec.  Dig.  «=s> 
61.] 

2-  Judgment  <S=»18— Pleading  to  Sttbtain — 

Sufficiency  of  Descbiption. 

In  trespass  to  tr;;r  title  a  description  of  the 
property  in  tbe  petition,  which  is  only  general, 
as  the  canals,  ditches,  rights  of  way,  beadgates, 
and  water  rights  of  a  certain  irrigation  com- 
pany, is  insufficient  to  support  a  judgment  with- 
out extrinsic  evidence  identifying  the  property. 

[Ed.  Note. — For  other  cases,  see  Judgnaent, 
Cent.   Dig.  {|  34-87;    Dec.  Dig.  i8=»18.] 


On  Rehearing. 

8.  Tbebpass  to  Tby  Title  «=>41— Sufficien- 
cy OF  Evidence— Descbiption. 

In  trespass  to  try  title,  where  plaintiff 
claimed  under  a  sherififs  deed,  which  described 
the  property  only  generally  as  the  property  of 
an  irrigation  company,  extrinsic  evidence,  which 
would  enable  tbe  canals,  headgates,  etc.,  to  be 
located,  but  which  did  not  define  the  boundaries 
of  the  tracts  on  which  they  were  situated,  is 
insufficient  to  support  recovery  by  the  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  gi  62,  63;  Dec.  Dig.  «=j 
41.J 

Appeal  from  District  Court,  Reeves  Coun- 
ty;  S.  J.  Isaacs,  Judge. 

Trespass  to  try  title  by  George  D.  Welles 
against  the  Arno  Co-operative  Irrigation 
Company.  Judgment  for  the  defendant,  and 
plaintiff  appeals.  Affirmed,  and  motion  for 
rehearing   overruled. 

Geo.  D.  Welles,  of  Toledo,  Ohio,  and  Hud- 
son &  Canon,  of  Pecos,  for  appellant  Hef- 
ner &  Cooke  and  J.  A.  Buck,  all  of  Pecos, 
and  Leslie  A.  Needham,  of  Chicago,  111.,  for 

appellee. 

HIGGINS,  J.  This  is  an  action  In  tres- 
pass to  try  title  brought  by  Geo.  D.  Welles, 
trustee,  to  recover  the  title  to  and  posses- 
sion of  certain  property  hereinafter  describ- 
ed. On  May  15,  1907,  Judgment  was  render- 
ed against  the  Dixie  Irrigation  Company  for 
taxes,  with  foreclosure  of  lien  on — 
"all  that  certain  irrigation  canal  situated  about 
26  miles  north  of  Pecos  City  in  said  Reeves 
county,  Texas,  and  known  as  Dixie  Irrigation 
Company's  canal,  and  all  rights  of  way  for  said 
canal  through  any  and  all  lands  on  which  it 
may  pass  be  the  same  acquired  by  purchase, 
donation,  condemnation,  limitation  or  otherwise, 
also  all  laterals,  ditches,  dams,  flumes,  head- 
gates,  water  rights  and  franchises  of  said  com- 
pany, and  being  a  part  of  said  Dixie  Irrigation 
Company's  system  or  plant" 

Order  of  sale  thereon  was  issued,  levy 
made,  and  the  property  sold  to  appellant,  to 
whom  deed  was  made.  In  the  order  of  sale, 
levy,  and  deed,  and  in  the  petition  herein, 
the  description  follows  that  given  in  the 
Judgment  Appellant  claims  title  under  these 
tax  foreclosure  proceedings.  Welles  prose- 
cutes this  appeal  from  a  Judgment  in  favor 
of  defendant 

Tbe  description  contained  in  tbe  foreclo- 
sure proceedings  is  a  general  one,  and  the 
property  is  incapable  of  identification  by  in- 
spection alone  of  the  Judgment,  order  of  sale, 
levy,  and  sherifTs  deed.  It  is  perhaps  suffi- 
ciently accurate  to  enable  parties  to  Identify 
it  by  tbe  use  of  such  means  as  would  be  ad- 
missible in  a  court  of  Justice  for  that  pur- 
pose. 

[1]  Under  the  earlier  decisions  of  our 
courts,  the  description  would  be  regarded  as 
wholly  Insufficient,  but  the  rule  that  more 
definite  description  is  necessary  to  the  effi- 
cacy of  a  SherifTs  deed  than  to  a  voluntary 
conveyance  has  long  since  been  discarded. 
There  1^  no  distinction  in  this  respect  be- 
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tween  Toluntary  and  Involuntary  conreyanc- 
es ;  that  Is  certain  which  may  be  made  cer- 
tain, and  extrinsic  evidence  is  admissible  to 
identify  the  pretoises  conveyed  by  sheriff's 
deed  as  well  as  by  voluntary  (Jonveyance. 
Hermann  v.  Likens,  90  Tex.  448,  39  S.  W. 
282 ;  Smith  v.  Crosby,  86  Tex.  15,  23  S.  W. 
10,  40  Am.  St.  Rep.  818 ;  McManus  v.  Cork- 
ney,  91  Tex.  27,  40  S.  W.  715;  Slaughter  v. 
City  of  Dallas,  101  Tex.  315,  107  S.  W.  48 ; 
McDonald  v.  Hanka,  52  Tex.  Civ.  App.  140, 
113  S.  W.  604 ;  Gallup  v.  Flood,  46  Tex.  Civ. 
App.  644,  103  S.  W.  426. 

[2]  A  judgment  in  favor  of  plaintiff,  de- 
scribtog  the  property  as  it  is  described  in  the 
petition  In  this  case  and  as  described  in  the 
foreclosure  proceedings,  would  not  Identify 
the  same  with  any  degree  of  certainty  what- 
ever. A  sheriff,  undertaking  by  writ  of  pos- 
session to  place  plaintiff  in  possession  of 
same,  of  necessity  would  have  to  make  of 
himself  judge  and  Jury  and  determine  what 
particular  realty  and  water  rights  he  would 
deliver  to  the  plaintiff.  In  the  absence  of 
extrinsic  evidence  Identifying  the  property 
described  in  the.  tax  foreclosure  proceedings, 
plaintiff  has  failed  to  establish  his  title  to 
the  property  for  which  he  sues.  There  is  no 
such  evidence  and  in  the  absence  thereof,  no 
judgment  could  properly  have  been  rendered 
except  In  defendant's  favor,  and  a  perempto- 
ry Instruction  to  that  effect  should  have 
been  given. 

None  of  the  assignments  of  error  in  any 
wise  relate  to  or  affect  this  controlling  fea- 
ture of  the  case,  and  they  are  therefore 
overruled. 

Affirmed. 

On  Rehearing. 

[3]  Appellant  insists  there  is  ample  ex- 
trinsic evidence  in  the  record  identifying  the 
property  for  which  be  sne&  The  evidence 
to  which  he  refers  was  noted  upon  the  orig- 
inal consideration  of  the  case,  and  the  con- 
clusion reached  that  it  was  wholly  Insuffi- 
cient for  the  purpose  liidlcated.  Briefly 
stated,  it  shows  the  course  of  the  canal ;  the 
section  of  land  npon  which  it  begins,  and 
those  which  it  crosses;  its  length;  the  sec- 
tion upon  which  its  dam  is  located;  its  dis- 
tance and  course  from  town  of  Pecos;  that 
it  was  on  west  side  of  Pecos  river  and  the 
only  canal  in  that  section  of  the  country; 
also  a  map  which  shows  the  route  of  the 
canal  and  points  at  which  it  crosses  section 
lines.  How  this  evidence  would  serve  to 
identify  with  any  degree  of  certainty  what- 
ever the  limits  and  boundaries  of  the  lands 
for  which  plaintiff  sues  and  which  he  claims 
passed  by  the  foreclosure  proceedings  is  not 
pointed  out  by  appellant,  and  it  is  not  ap- 
parent to  this  court  It  was  necessary  that 
such  limits  and  Itoundaries  be  identified  and 
made  certain,  and  the  evidence  Indicated 
wholly  fails  to  serve  this  purpose.  The 
banks  of  the  canal,  the  sides  of  the  ditches, 


the  dam,  and  beadgate  of  course  can  be 
readily  found,  but  when  this  is  done  it  does 
not  serve  to  define  the  boundaries  of  the 
tracts  upon  which  they  are  located,  and 
which  constitutes  the  subject-matter  of  the 
litigation. 
The  motion  for  rehearing  is  overruled. 


IRWIN  V.  CUNNINGHAM.    (No.  6498.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   June  2,  1915.    Rehearing  De- 
nied June  23,  .1915.) 

Justices   of  the   Peace   a=>122— Jukisdic- 

TioN— Vacation  of  Default. 

Under  Rev.  St  1911,  art.  2374,  declarint 
that  any  justice  of  the  peace  shall  have  the 
power  at  any  time  within  ten  days  after  judg- 
ment by  default  to  set  it  aside  on  motion  hi 
writing  for  good  cause  shown  supported  by 
affidavit,  a  default  judgment  cannot  after  the 
expiration  of  the  ten-day  period,  be  set  aside 
by  the  justice. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SI  382-388;  Dec.  Dig. 
'8=>122.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  L.  B.  Hightower,  Judge. 

Action  by  G.  A.  Irwin  against  B.  E.  Cun- 
ningham. From  a  judgment  for  defendant 
plaintiff  appeals.    Reversed  and  rendered. 

B.  L,  Aycock,  of  Koantze,  for  appellant 
Hightower,  Orgain  &  Butler,  of  Beaumont 
and  Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  for  appellee. 

MOURSUND,  J.  On  March  7,  1914,  G.  A. 
Irwin,  appellant  herein,  obtained  a  judgment 
by  default  against  the  Texas  &  New  Orleans 
Railroad  Company  in  the  justice's  court  of 
precinct  No.  1  of  Hardin  county,  for  the  sum 
of  $20  and  costs.  The  judgment  was  duly 
entered  and  signed  upon  the  docket  by  R.  E. 
Cunningham,  justice  of  the  peace.  On  March 
9,  1914,  the  railroad  company  filed  Its  motion 
for  a  new  trial.  On  March  20,  1914,  the 
railroad  company  filed  its  amended  motion 
for  new  trial.  Said  amended  motion  was 
presented  on  the  same  date,  and  was  granted, 
an  order  being  duly  and  regularly  entered  in 
the  docket  On  March  24,  1914,  Irwin  filed 
a  motion  in  said  cause  asking  that  the  Justlee 
set  aside  the  order  granting  a  new  trial,  de- 
manding therein  that  execution  issue  on  the 
judgment  entered  March  7, 1914.  On  Septem- 
ber 16,  1914,  Irwin  instituted  this  suit  against 
Cunningham,  setting  up  the  facts  above  de- 
tailed, and  praying  for  a  writ  of  mandamus 
requiring  Cunningham  to  Issue  execution  up- 
on the  judgment  Judgment  was  entered  hi 
favor  of  defendant  and  at  plaintiff's  request 
findings  of  fact  and  conclusions  of  law  were 
filed.  As  his  findings  of  fact  the  court  adopt- 
ed the  allegations  contained  in  certain  para- 
graphs of  plaintiff's  petition.  The  facts  so 
alleged  have  already  been  stated  In  this 
opinion. 

The  ccmduslon  of  law  was  to  the  effect 
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that,  as  the  Jnstice's  court  is  a  court  of 
general  Jurisdiction  within  the  limits  pre- 
scribed by  law,  and  there  being  no  proof  that 
the  Justice  of  the  peace  had  adjourned  his 
Ifarch  term  of  court,  the  order  setting  aside 
the  judgment  of  March  7,  1914,  was  not 
shown  to  be  invalid.  Appellant  contends 
that  the  Justice's  court  has  no  power  to  grant 
a  motion  for  new  trial  in  a  case  where  Judg- 
ment has  been  rendered  by  default  unless 
such  power  is  exercised  within  ten  days  aft- 
er entry  of  the  Judgment  Article  2374,  R.  S. 
1911,  reads  as  follows: 

"Any  justice  of  the  peace  shall  have  power,  at 
any  time  within  ten  days  after  the  rendition  of 
a  judgment  by  default  or  of  dismissal,  to  set 
aside  such  judgment,  on  motion  in  writing,  for 
good  cause  shown,  supported  by  affidavit.  No- 
tice of  such  motion  shall  be  given  to  the  op- 
posite party  at  least  one  fuU  day  prior  to  the 
hearing  thereof." 

This  article  has  been  held  to  gire  the  Jus- 
tice power  only  to  grant  a  new  trial  within 
ten  days  after  rendition  of  the  Judgment 
After  the  expiration  of  that  time  be  loses 
all  authority  to  set  the  judgment  aside. 
Grant  &  Kenner  v.  Fowzes  Bros.,  3  Willson, 
Civ.  Cas.  Ct  App.  f  105 ;  Jones  v.  Collins,  70 
Tex.  753,  8  S.  W.  681 ;  Carter  v.  Van  Zandt 
Co.,  75  Tex.  286,  12  S.  W.  985;  Odle  v.  Da- 
vis, 85  S.  W.  721 ;  Bank  v.  Rowland,  46  Tex. 
Civ.  App.  8,  99  S.  W.  1043 ;  Bond  ▼.  Rlntle- 
man,  24  Tex.  CTv.  App.  298,  59  S.  W.  48; 
Adams  v.  Casey-Swasey  Co.,  15  Tex.  Civ. 
App.  379,  89  8.  W.  654;  Dlckensheets  ▼. 
Hudson,  167  S.  W.  1097 ;  Jones  v.  Curtis,  66 
Tex.  Civ.  App.  181,  120  S.  W.  531.  The  arti- 
cle was  re-enacted  in  1895,  after  being  con- 
strued in  some  of  the  cited  cases,  and  no 
change  was  made  in  its  wording. 

Apiiellee,  without  discussing  the  above- 
dted  cases,  contends  that  the  Supreme  Court 
announced  a  different  rule  In  the  case  of 
Cohen  v.  Moore,  101  Tex.  45,  104  S.  W.  1053. 
In  that  case  the  Justice's  court  set  aside  its 
Judgment  on  the  same  day  it  was  rendered, 
without  any  written  motion,  and  announced 
tbat  the  case  would  be  continued  until  the 
next  term.  On  the  eleventh  day  thereafter  it 
set  aside  or  ignored  the  ruling  with  reference 
to  the  continuance,  tried  the  case,  and  enter- 
ed Judgment.  The  Supreme  Court  held  that 
such  Judgment  was  not  void.  This  conclu- 
sion carried  with  It  the  following  rulings: 
(1)  The  Justice's  court  had  the  power  to  set 
aside  Its  judgment  on  the  day  it  was  render- 
ed without  any  motion  for  new  trial.  (2) 
It  bad  the  power,  after  ten  days  from  the 
date  on  which  the  case  was  continued,  to 
set  aside  the  order  continuing  the  case.  (3) 
It  bad  the  power,  notwithstanding  article 
2378,  Revised  Statutes  1911  to  retry  the 
case,  without  tbe  agreement  of  the  parties, 
at  the  same  term  at  which  a  new  trial  had 
been  granted;*  The  first  ruling  Is  in  accord 
with  the  holding  of  this  court  In  the  case  of 
Raley  v.  Sweeney,  24  Tex.  Civ.  App.  620,  60 
S.   W.  673,  and  is  not  in  conflict  with  the 


holding  that  the  judgment  cannot  be  set 
aside  after  ten  days  from  its  date.  The 
second  holding  Is  also  not  In  conflict  with 
the  other  cases  dted,  unless  tbe  word  "judg- 
ment," as  used  in  article  2374,  be  construed 
to  mean  any  order.  This  cannot  be  done. 
The  third  ruling  Is  not  in  conflict  with  the 
cases  cited  by  us,  because  it  involves  the  con- 
struction of  a  different  article  of  the  statutes, 
an  article  which  directs  that  the  case  shall 
be  continued  when  a  new  trial  is  granted. 

The  court  used  tbe  following  broad  lan- 
guage in  the  Cohen  v.  Moore  Case: 

"The  power  to  set  aside  at  the  same  term 
at  which  they  are  rendered  its  judgments  and 
orders  is  one  inherent  in  every  court  of  general 
jurisdiction,  and  it  is  not  taken  away  by  the 
statutory  provisions  which  regulate  the  subject 
of  new  trials  and  the  setting  aside  of  defaults. 
This  has  repeatedly  been  held  with  reference 
to  the  district  and  county  courts,  in  which  the 
statutes  prescribe  the  times  for  filing  such  mo- 
tions, and  require  them  to  be  in  writing  as  ful- 
ly as  is  required  in  justice's  courts.  The  prin- 
ciple was  applied  to  justice's  courts  by  tbe 
Court  of  Appeals  in  the  case  of  Hinzie  v.  Ward, 
1  White  &  W.  Civ.  Ca8.Ct.  App.  {  1314." 

Tbe  case  referred  to  was  one  in  which  the 
court  corrected  its  Judgment  so  as  to  make 
it  conform  to  that  actually  rendered.  We 
have  no  doubt  of  the  power  of  the  court  to 
do  what  was  done  in  that  case. 

In  considering  the  meaning  of  tbe  above- 
quoted  statement  made  by  tbe  court  in  tbe 
case  of  Cohen  v.  Moore,  It  must  be  remember- 
ed tbat  the  court  was  not  construing  article 
2374,  or  discussing  the  question  whether  tbe 
Inherent  power  of  tbe  court  was  greater  than 
tbe  express  mandatory  legislative  provision, 
but  had  in  mind  a  directory  statute,  which 
It  was  comparing  t»  other  directory  statutes 
providing  for  the  performance  of  certain  acts 
by  parties  In  order  to  avail  themselves  of  the 
statutory  right  to  have  tbe  court  decide 
whether  or  not  to  grant  a  new  trlaL  As  no 
intimation  was  made  of  a  belief  tbat  the 
decisions  dted  by  us  were  erroneous,  and 
we  believe  tbat  said  decisions  are  correct, 
we  must  decline  to  place  this  court  in  con- 
flict therewith. 

The  judgment  of  tbe  trial  court  Is  revers- 
ed, and  Judgment  here  entered  awarding  ap- 
pellant tbe  writ  of  mandamus  in  accordance 
with  tbe  prayer  of  bis  petition. 


THOMPSON  BROS.  LUMBER  CO.  v.  WIL- 
UAMSON  et  ux.    (No.  5600.)  t 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

June  2,  1915.     Rehearing  Denied 

June  23,  1915.) 

1.  AovERSE  Possession  ^=»54  —  AcqniaiTiON 

OF  Advebsb  Title. 

Where  an  adverse  holder  resided  on  the 
land  in  suit  for  over  12  years,  her  title  by  nd- 
verse  possession  was  perfected,  and  though  sho 
removed  to  an  adjoining  tract,  from  which  place 
she  exercised  control  over  the  land  in  suit,  she 
did  not  lose  her  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  271 ;   Dec.  Dig.  <8=»54.] 
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2.  Advebsb  Possession  «=>100— Cuuqi— Ab- 

SERTION.  < 

Where  the  adverse  holder  knew  the  exact 
location  of  the  parcel  of  land  which  she  claimed, 
althouRh  only  part  of  it  was  under  cultivation, 
her  title  extended  to  the  boundaries  of  her  claim, 
though  the  land  had  never  been  surveyed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  547-674;    Dec.  Dig.  €=» 

Appeal  from  District  Court,  Walker  Coun- 
ty;   S.  W.  Dean,  Judge. 

Action  by  W.  M.  Williamson  and  wife 
against  the  Thompson  Bros.  Lumber  Compa- 
ny. From  a  Judgment  for  plaintifls,  defend- 
ant appeals.    AfBrmed. 

Townes  4  Vinson,  of  Houston,  and  Hill  & 
Elkins,  of  HuntsvlUe,  for  appellant  Dean, 
Humphrey  &  Powell,  of  HuntsvUle,  for  ap- 
pellees. 

PLY,  C.  J.  W.  M.  Willlanison  and  Martha 
Williamson,  his  wife,  instituted  this  suit 
against  appellant  to  try  title  to  160  acres  of 
land.  They  claimed  to  have  a  title  by  limi- 
tation of  10  years  to'  the  160  acres  of  laud. 
Appellant  pleaded  not  guilty.  The  cause 
was  tried  without  a  jury,  and  resulted  in  a 
Judgment  in  favor  of  appellees. 

The  trial  judge  filed  bis  conclusions  of 
fact  and  law,  and  there  Is  also  a  statement  of 
facts  filed  in  this  court 

[1]  The  first  and  second  assignments  of 
error  assail  the  sufBdency  of  the  evidence 
to  sustain  the  judgment  because  it  was  shown 
that  appellees  were  living  on  a  tract  of  100 
acres  of  land  owned  by  them,  which  lies  east 
of  the  land  in  controversy.  The  facts  clearly 
show  that  the  mother  of  Mrs.  Williamson, 
after  the  death  of  her  husband,  in  18G4,  mov- 
ed into  a  house  which  he  had  erected  on  the 
land  In  controversy,  put  several  acres  In  cul- 
tivation, claiming  160  acres,  and  lived  in 
that  house  until  1876,  when  she  bought  the 
100  acres  off  the  T.  B.  White  survey  adjoin- 
ing the  land  in  controversy.  She  built  a 
house  on  the  100-acre  tract  in  1876  and  mov- 
ed into  it,  but  still  claimed  and  exercised  con- 
trol over  the  160  acres  in  the  Upper  Jose  Or- 
tega grant  She  had  been  in  actual  pos- 
session of  the  last-named  tract  of  laud  for  at 
least  12  years  before  she  owned  any  other 
land.  Her  title  by  limitation  was  then  per- 
fected. The  findings  of  fact  of  the  trial 
judge  are  sustained  by  the  statement  of  facts, 
and  are  approved  by  this  court  The  mother 
of  Mrs.  Williamson  claimed  the  identical  160 
acres  which  was  surveyed  in  191B.  She 
knew  about  where  the  boundaries  of  the  160 
acres  were  by  the  boundaries  of  surround- 
ing tracts  of  land. 

12]  The  third  assignment  of  error  com- 
plains that  judgment  was  not  rendered  in 
its  favor  for  all  of  the  land  except  6Vi  acres. 
Appellant  did  not  attempt  to  show  that  it 
had  any  right  title,  or  interest  in  the  land, 
not  even  that  it  was  in  possession  of  the  land. 
The  claim  is  made  that  appellees  could  not 


claim  160  acres  of  land  because  It  had  not 
been  surveyed,  and  they  did  not  know  the  ex- 
act location  of  the  land  until  1913,  when 
they  had  it  surveyed.  The  claim  to  the  land 
which  perfected  title  by  limitation  was  that 
made  by  the  mother  of  Mrs.  Williatuson,  and 
the  latter  swore  that  her  mother  claimed  the 
identical  land  afterwards  surveyed.  She 
swore  that  her  mother  claimed  land  to  the 
league  line  on  one  side  and  over  to  the  Har- 
per tract  and  to  the  T.  B.  White  on  anoth^ 
side.  Her  mother  knew  the  land  she  was 
claiming,  and  it  is  the  identical  land  in  con- 
troversy. The  evidence  did  not  leave  it  in 
doubt  as  to  what  land  was  claimed  by  the 
mother  of  Mrs.  Williamson  during  the  12 
years  she  was  on  it  The  same  land  had  been 
claimed  by  appellees  for  over  20  years. 

There  is  no  merit  in  any  of  the  assignments 
of  error,  and  the  judgment  Is  affirmed. 


WE3LLS  FABGO  &  CO.  EXPRESS  v.  POW- 
ELL.   (No.6483.)t 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  26,  1915.     Rehearing  Denied 

June  23,  1915.) 

1.  Oabriers  «=>165— Loss  of  Shipment— De- 

CI,ABKD  VaLTJAIION— CHABOES— SXJFFICIEIICT 

or  EvinENCB. 

Evidence  in  an  action  against  an  express 
company  for  the  value  of  a  trunk  and  contents 
lost  in  transit  held  to  sustain  findings  that  plain- 
tiff's wife,  on  tendering  the  shipment  to  defend- 
ant, declared  its  value  to  be  $300,  and  that  de- 
fendant charged  a  rate  proportionate  thereto. 

[Ed.  Note. — For  other  cases,  see  Carriersi 
Cent  Dig.  §{  729,  730;  Dec.  Dig.  ®=»165.] 

2.  AFPEAt  AND  Ebkob  $=31056  —  Habicless 
Ebrob— Exclusion  of  Evidence. 

In  an  action  against  an  express  company 
for  the  loss  of  a  shipment  in  transit,  the  exclu- 
sion of  a  copy  of  a  letter  from  plaintiff  to  his 
attm-neys,  wherein  he  made  a  statement  in  con- 
flict with  his  wife's  testimony  as  to  the  charges 
paid  on  the  shipment,  was  haimlesa,  where  the 
court,  though  rendering  judgment  for  plaintiff, 
found  contrary  to  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  4187-1193,  4207;  Dec. 
Dig.  «=>1056.] 

Am>eal  from  Hardin  County  Court;  W. 
W.  Dies,  Judge. 

Action  by  Joe  Powell  against  the  Wells 
Fargo  &  Co.  Express.  From  Judguieut  for 
plaintiff,  defendant  appeals.    Affirmed. 

Hightower,  Orgain  &  Butler,  of  Beaumont, 
and  Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  for  appellant  Singleton  &  Nail,  of 
Kountze,  for  appellee. 

MOUBSUND,  J.  We  adopt  the  following 
statement  of  the  case  made  by  api)eUant: 

This  suit  was  filed  by  the  plaintiff  in  the 
county  court  of  Hardin  county  on  March  31, 
1914,  to  recover  of  the  defendant  the  sum  of 
$2.52.25,  the  alleged  value  of  a  trunk  and  its 
contents  shipped  by  the  plaintiff  from  Zwolle, 
in  the  state  of  Louisiana,  to  Silsbee,  In  Har- 
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din  county,  Tei.,  on  October  20,  1913.  It 
was  alleged  that  tbe  defendant  was  a  com- 
mon carrier  for  hire,  and  that  on  said  date  It 
agreed  to  transport  safely  said  truntc  and 
contents  from  ZwoUe,  La.,  to  Silsbee,  Tex., 
but  that  defendant  failed  to  transport  said 
trunk  and  deliver  It  to  plalntlfrs  wife,  the 
consignee,  bnt  that  the  trunk  was  lost  in 
transit,  to  plaintiff's  damage  in  the  amount 
stated  above.  The  suit  was  therefore  found- 
ed on  a  contract  for  the  interstate  ship- 
ment of  goods. 

Defendant,  in  its  answer,  admitted  that 
it  received  said  trunk  from  plaintiff's  wife, 
and  Issued  to  her  a  receipt  for  same,  on  its 
regular  Interstate  form,  and  admitted  that 
tbe  trunk  was  never  delivered  to  plaintiff's 
wife,  but  that  it  was  lost  in  transit  between 
the  two  points,  and  that  defendant  had  never 
been  able  to  And  same,  after  diligent  effort 
Defendant  also  pleaded  that  the  rate  upon 
the  shipment  alleged  la  plaintiff's  petition 
was  an  Interstate  rate,  and  was  based  upon 
the  valne  of  the  property  tendered  to  it  for 
shipment  under  the  authority  of  the  act  of 
the  Congress  of  the  United  States  of  June 
29,  1906,  and  that  its  rates  made  In  compli- 
ance with  and  under  tbe  terms  of  said  stat- 
ute w^re  fixed,  controlled,  and  regulated  by 
the  Interstate  Commerce  Commission,  and 
that  its  schedule  rate  collected  from  this 
plaintiff  on  the  shipment  declared  on  was 
based  on  the  valne  of  such  shipment  nnder 
the  authority  of  the  tariffs  filed  with  said 
Interstate  Commerce  Commission,  as  afore- 
said, and  that  the  rate  on  the  shipment  in 
question,  no  value  being  declared,  was  the 
sam  of  ^1.75  per  100  pounds. 

Defendant  alleged  in  its  answer  that  the 
receipt  Issued  to  plaintiff's  wife  constituted 
the  sole  and  entire  contract  between  defend- 
ant and  plalntlfTs  wife  in  reference  to  tlie 
transportation  of  said  trunk,  and  set  up  In 
defense  the  terms  of  said  receipt,  in  which 
It  was  expressly  stipulated  that,  stnoe  the 
charge  for  transporting  said  property  was 
based  upon  a  valuation  of  not  exceeding  $50 
for  any  shipment  of  100  pounds  or  less,  and 
not  exceeding  SO  cents  per  pound  for  any 
shipment  In  excess  of  100  pounds,  unless  a 
greater  value  was  declared  at  the  time  of  the 
shipment,  that  it  was  agreed  that  tbe  lia- 
bility of  the  defendant  company  should  not 
exceed,  in  any  event,  the  sum  of  $50  for  any 
shipment  of  100  i>onnds  or  less,  or  more  than 
50  cents  per  pound  on  any  shipment  in  ex- 
cess of  100  pounds,  unless  a  greater  value 
was  declared  at  the  time  of  the  shipment, 
and  unless  additional  charges  for  such  value 
were  paid,  or  agreed  to  be  paid  therefor. 

Defendant  further  alleged  that  no  value 
was  declared  by  plaintiff's  wife  at  tbe  time 
the  shipment  was  tendered  to  tbe  defendant, 
although  defendant's  agent  asked  her  what 
the  value  of  the  shipment  was  she  desired 
placed  upon  said  shipment,  and  that  by  fail- 
ure to  declare  the  value  thereof  plaintiff, 
through  his  wife,  had  agreed  that  the  de- 


fendant should  not  be  liable,  In  the  event  of 
the  loss  of  the  shipment,  for  more  than  the 
sum  of  $50. 

By  supplemental  petition,  plaintiff  denied 
that  the  receipt  Issued  by  the  defendant  to 
his  wife  constituted  the  entire  contract  be- 
tween them  in  reference  to  the  shipment, 
and  alleged  that  bis  wife  tendered  the  trunk 
the  value  of  which  was  sued  for,  together 
with  a  crate  of  chickens  and  a  sewing  ma- 
chine, to  the  defendant's  agent  at  ZwoUe,  La., 
for  shipment  to  Silsbee,  and  that  defendant's 
agent  told  her  that  defendant  would  trans- 
port the  whole  of  said  shipment  from  ZwoUe, 
La.,  to  Silsbee,  Tex.,  for  tbe  sum  of  $8.36, 
which  sum  she  paid  him,  and  that  after  that 
defendant's  agent  made  out  "some  kind  of 
receipt"  and  handed  same  to  the  said  Carrie 
Powell;  that  the  contract  was  made,  complet- 
ed, and  the  money  paid  before  anything  was 
said  about  a  receipt,  and  that  said  agent 
made  out  and  delivered  to  tbe  said  Carrie 
Powell  such  receipt  as  suited  him,  without 
tn  any  way  consulting  her  as  to  what  should 
go  in  same,  and  that  the  said  Carrie  Powell 
received  said  receipt  without  examination  as 
to  any  terms  or  conditions  contained  there- 
in, and  that  neither  tbe  plaintiff  nor  his  wife 
knew  anything  about  the  rates,  rules,  or 
regulations  of  the  express  company,  or  of  tbe 
Interstate  Commerce  Commission,  but  that 
tbe  shipment  was  tendered  to  defendant,  and 
the  value  thereof  fully  declared,  and  the 
amount  demanded  by  defendant  for  trans- 
porting said  shipment  was  paid  in  cash  be- 
fore any  receipt  was  executed  by  defendant, 
and  without  reference  to  any  copy  of  writ- 
ten contract.  Plaintiff  further  alleged  that 
tbe  receipt  which  was  given  to  his  wife  was 
surrendered  to  defendant's  agent  at  SUsbee, 
and  had  never  been  returned  by  defendant  to 
plaintiff  or  his  wife. 

In  reply  to  plaintiffs  supplemental  peti- 
tion, defendant  pleaded  that  the  receipt  was 
the  sole  and  entire  contract  between  the  par- 
ties, and  denied  that  plalntlfTs  wife  declared 
the  value  of  the  shipment  to  defendant's 
agent  at  the  time  same  was  delivered  for 
shipment,  and  also  denied  that  the  express 
charges  paid  amounted  to  the  sum  of  $8.36, 
and  alleged  that  said  charges  only  amounted 
to  $6.32,  as  shown  by  the  receipt. 

Judgment  was  rendered  in  favor  of  plain- 
tiff for  $135.  Findings  of  fact  and  conclu- 
sions of  law  were  filed. 

[1]  The  court  found  that  at  the  time  tbe 
shipment  was  tendered  to  defendant  the  val- 
ue thereof  was  declared  by  her  to  defendant 
to  be  the  sum  of  $300.  By  the  first  assign* 
ment  of  error  it  is  contended  that  such  find- 
ing of  fact  is  contrary  to  the  vast  preponder^ 
ance  of  the  evidence.  It  is  true  that  this 
finding  is  supported  only  by  tbe  testimony 
of  plaintifiTs  wife,  whose  testimony,  however. 
Is  positive.  On  the  other  hand,  we  find  that 
the  agent  who  received  the  shipment  has  no 
recollection  of  the  transaction,  and  his  testi- 
mony is  based  upon  the  portion  of  the  way- 
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bill  which  remained  In  his  office.  He  issued 
a  receipt  to  Mrs.  Powell,  which  was  delivered 
by  her,  or  some  one  for  her,  to  appellant's 
agent  at  Silsbee,  but  became  lost  in  appel- 
lant's office  at  that  place.  Said  agent  testi- 
fied to  that  effect,  and  that  be  had  made 
diligent  search  for  the  same.  No  copy  of  this 
receipt  was  retained  by  appellant's  agent  at 
Zwolle  when  he  issued  it,  but  he  undertook, 
although  having  no  personal  recollection  of 
the  transaction,  to  make  a:  copy  of  the  re- 
ceipt, which  copy  he  attached  to  his  deposi- 
tions. The  copy  so  made  by  him  has  no  pro- 
bative value,  as  It  merely  expresses  his  opin- 
ion of  how  he  made  out  the  receipt,  which 
opinion  is  based  upon  the  original  document 
in  his  office  designated  by  him  as  "the  other 
end  of  the  waybill."  From  this  "other  end  at 
the  waybill"  in  his  office  he  undertook  to 
make  a  copy  of  the  waybill  delivered  to  the 
messenger,  and  attached  such  copy  to  his  dep- 
osition. He  also  attached  "the  other  end  of 
the  waybill"  itself,  and  that  is  the  only  orig- 
inal Instrument  introduced  in  evidence.  It 
shows  that  something  was  written  under  the 
word  "value,"  but,  there  being  a  partial  era- 
sure, we  are  unable  to  decipher  the  words. 
No  explanation  is  made  of  the  partial  era- 
sure. The  copy  of  waybill  delivered  to  mes- 
senger, as  made  by  said  agent,  shows  nothing 
written  under  the  word  "value,"  but  shows 
that  something  had  been  written  there  in  red 
ink  and  erased.  This  erasure  is  not  explain- 
ed. Said  agent  testified  that  when  he  receives 
a  shipment  he  first  sees  whether  it  is  marked 
properly;  then  issues  a  receipt,  asking  the 
consignor  to  declare  the  value  of  the  ship- 
ment; then  he  makes  out  the  waybill  cover- 
ing the  shipment,  pasting  one  portion  to  the 
shipment,  retaining  one  i>ortlon  for  office 
flies,  and  using  the  other  as  the  waybill  with 
the  shipment.  If  it  was  his  custom,  as  he  ad- 
mits It  was,  to  have  the  shipper  declare  the 
value,  such  ifact  strongly  corroborates  Mrs. 
Powell's  testimony,  for  he  failed  to  give  any 
reason  for  departing  from  his  custom  in  this 
particular  instance.  As  the  receipt  was  is- 
sued first  and  delivered  at  once,  the  fact  that 
one  of  the  three  portions  of  the  waybill  does 
not  contain  the  value  does  not  prove  that  the 
value  was  not  declared,  nor,  for  that  matter, 
that  it  was  not  shown  upon  the  receipt.  The 
agent  at  Silsbee  who  lost  the  receipt  testified 
that  it  was  his  recollection  that  the  receipt 
did  not  show  that  any  value  was  declared  by 
the  shipper.  The  copy  of  the  receipt  con- 
tains the  following  provision: 

"The  charge  for  forwarding  the  said  property 
being  based  upon  a  valuation  not  exceeding  fifty 
($50)  dollars  for  any  shipment  of  one  hundred 
(100)  pounds  or  less,  and  not  exceeding  fifty 
(50c.)  cents  per  pound  for  any  shipment  in  ex- 
cess of  one  hundred  (100)  pounds  unless  a  great- 
er value  is  declared  at  time  of  shipment,  it  is 
hereby  agreed  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  fifty  (.$."0) 
dollars  upon  any  shipment  of  one  hundred  (100) 
pounds  or  less,  or  for  more  than  fifty  (50c.)  cents 

ger  pound  on  any  shipment  in  excess  of  one 
undred  (100)  pounds,  unless  a  greater  value  is 
declared   at   time  of  shipment,   and   additional 


charge  for  value 
therefor." 


paid,   or  agreed   to  l)e    paid 


The  entire  shipment  weighed  350  pounds. 
The  sewing  machine  weighed  120  pounds. 
The  trunk  was  weighed  with  the  coop  ot 
chickens,  and  there  Is  no  testimony  to 
show  what  its  weight  was.  According  to  the 
provision  above  set  out,  had  the  entire  ship- 
ment l>een  lost,  appellant's  liability  would  be 
limited  to  $175,  unless  a  greater  value  tban 
50  cents  per  pound  was  dedared  by  the  ship- 
per and  an  additional  charge  paid  for  sadb 
additional  value.  The  rate  marked  on  tbe 
original  portion  of  waybill  and  the  copy  of 
the  portion  delivered  to  the  messenger  is  Jl.- 
75.  The  charges,  if  figured  according  to  said 
rate,  would  be  $6.12,  but  It  is  admitted  tbat 
Mrs.  Powell  paid  $6.32.  The  portlcm  of  tbe 
official  classification  on  file  with  the  Inter- 
state Commerce  Commission,  introduced  in 
evidence,  provides  that  when  the  value  de- 
clared by  the  shipper  exceeds  50  cents  per 
pound  on  a  shipment  weighing  more  tban  100 
pounds,  a  charge  for  tbe  excess  value  mast 
be  made  of  10  cents  for  each  $100  excess  val- 
ue or  fraction  thereof,  when  the  merchandise 
rate  is  $3  or  less  per  100  pounds.  In  this 
instance  the  excess  value,  if  Mrs.  Powell  de- 
clared the  value  to  be  $300,  as  she  testified 
she  did,  would  l>e  $125.  Such  excess  value 
would  Justify  an  Increased  charge  of  20  cents, 
which,  added  to  the  $6.12,  makes  $6.32,  the 
exact  amount  paid  by  Mrs.  Pow^L  Tbe 
weight  of  the  entire  slilpment  was  350 
pounds.  Defendant  admitted  that  plalntUT 
paid  $6.32  for  the  transportation  thereof.  It 
the  value  was  not  declared,  the  correct 
charge  should  have  been  $6.12.  It  the  value 
was  declared  to  be  $300,  ttte  correct  charge 
would  have  been  $6.32. 

Appellant  calls  attention  to  the  fact  that 
Mrs.  Powell  Is  an  interested  witness,  but  so 
are  the  two  witnesses  for  appellant.  We  con- 
dude  that  the  testimony  supports  the  finding 
attacked,  and  that  appellant's  first  assignment 
of  error  should  be  overruled. 

The  second  finding  of  fact,  which  is  to  the 
effect  that  appellant  axKepted  the  shipment 
and  charged  plaintiff  $6.32  freight  on  same, 
which  was  then  and  there  paid.  Is  also  at- 
tacked. The  proposition  under  tbe  assign- 
ment relates  to  another  question,  namely, 
whether  the  value  of  the  shipment  was  de- 
clared, and  for  statement  we  are  referred  to 
the  one  made  under  the  first  asstgnmoit  of 
error.  In  view  of  the  fact  that  appellant 
pleaded  that  It  accepted  the  shipment  and 
collected  $6.32  as  the  charges  for  transport- 
ing the  same,  and  of  the  further  fact  that  the 
evidence  introduced  by  It  shows  that  the 
charges  amounted  to  $6.32,  we  are  unable  to 
see  why  said  finding  of  fact  should  be  at- 
I  tacked  by  appellant.  The  assignment  is  over- 
■  ruled. 

I  The  third  assignment  constitutes  an  at- 
I  tack  upon  the  Judgment,  the  contention  being 
I  that  the  findings  of  fact  are  unsupported  by 


Digitized  by 


Google 


Tex.) 


AXSO  CO-OPERATIVE  IRK.  CO.  v.  PUOH 


991 


the  evidence,  and  therefore  the  conclusion  of 
law  based  thereon  is  erroneous.  Having  held 
the  findings  of  fact  to  be  supported  by  the 
evidence,  It  follows  that  this  assignment  of 
error  must  be  overruled. 

[2]  By  the  fourth  assignment  complaint  Is 
made  because  the  court  excluded  a  copy  of  a 
letter  from  appellee  to  bis  attorneys,  which 
copy  was  attached  to  a  letter  written  by  his 
attorneys  to  appellant's  attorneys.  The  copy 
was  offered  for  the  purpose  of  showing  that 
appellee  stated  that  the  express  charges  paid 
on  the  shipment  amounted  to  $6.32,  which 
statement  was  in  conflict  with  the  testimony 
of  appellee's  wife  to  the  effect  that  she  paid 
$8.30.  As  the  court  expressly  found  that  $6.- 
32  was  the  amount  paid,  and  discarded  Mrs. 
Powell's  testimony  on  that  point,  appellant 
has  snifered  no  injury  by  excluding  the  copy 
of  letter.  The  theory  that,  if  the  court  had 
admitted  this  copy,  it  would  hare  afltected  his 
rtew  of  the  credibility  of  Mrs.  Powell's  tes- 
timony on  other  matters,  is  without  merit 
He  found  her  testimony  to  be  incorrect  in  re- 
gard to  the  amount  paid,  but  believed  what 
she  said  in  regard  to  declaring  the  value, 
there  being  facts  and  circumstances  which 
corroborated  her  testimony  on  that  point. 

By  the  fifth  assignment  it  is  again  con- 
tended that  the  court  should  have  found  that 
no  value  was  declared,  and  have  rendered 
Judgment  for  plaintiff  for  not  more  than  $50. 
This  matter  has  been  fully  discussed  In  dis- 
posing of  the  other  assignments.  The  as- 
signment is  overruled. 

The  Judgment  is  affirmed. 


ABNO  OO-OPERATIVB  IRR.  CO.  et  aL  v. 
PUGH  et  al.    (No.  404.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

June  10, 1915.    Rehearing  Denied  June 

24.  1816.) 

1.  Waters  anu  Wateb  Courses  «=»232— CoS- 
TBACTS— Wateb  Right— Control  of  Canal. 

A  contract  by  which  two  individuals 
agreed  to  make  the  necessarjr  repairs  on  an  ir- 
rigation canal  to  enable  the  irrigation  company 
to  carry  out  its  water  contracts  in  consideration 
of  which  they  were  to  receive  full-paid  water 
rights  for  any  lands  owned  by  them  under  the 
system  or  which  might  thereafter  be  owned  by 
them  does  not  give  to  the  individuals  the  right 
to  the  possession  and  coDtrol  of  the  property 
of  the  company  as  against  its  officers. 

[E!d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  321,  322;  Dec. 
Dig.  (8=»232.] 

2.  Waters  and  Water  Courses  «=»232— 
Contracts  —  Water  Right  —  Control  of 
Canal. 

Even  if  the  contract  could  be  given  that 
construction,  the  right  of  the  individuals  to  the 
company's  property  would  cease  on  their  failure 
to  perform  their  agreements. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {$  321,  322;  Dec. 
Dig.  «=>232.] 


3.  Waters  and  Water  Oo'UBaES  d=s>282— Is- 

bioation  coufanies  —  powers  —  ultra 
Vibes  Contraot— Control  of  Property. 
A  contract  by  which  the  officers  and  di- 
rectors of  an  irrigation  company  attempt  to 
divest  themselves  of  the  possession  and  control 
of  the  company's  property  and  to  transfer  it  to 
individuals   is   ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  321,  322;  Dec. 
Dig.  <3=232.] 

4.  Injunction     «=5>70— Corporations— Offi- 
CSBS— Usurpation— Injunction. 

The  duly  elected  officers  of  a  corporation 
are  entitled  to  an  injunction  to  restrain  others 
who  claimed  to  be  officers  from  interfering  with 
the  possession  of  the  company's  property,  from 
using  an  imitation  corporate  seal,  and  from  mak- 
ing corporate  minutes. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §}  136,  137 ;    DecTOig.  «=»70.] 

5.  Appeal   and    Error   €=>262  —  Questions 
Presented- Issues  not  Submitted — EIxcep- 

TION. 

Where  the  facts  were  undisputed,  and  the 
plaintiff  was  entitled,  as  a  matter  oi  law,  to 
the  relief  prayed  for,  his  failure  to  except  and 
assign  error  to  the  refusal  of  the  court  to  sub- 
mit other  issues  does  not  prevent  a  reversal  of 
a  decree  which  failed  to  awaird  liim  the  relief 
to  which  he  was  entitled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1582-1580,  1593-1595; 
Dec.  Dig.  <S=»262.] 

6.  JUDQlfERT   «S>251— AfPLIOABILITT  70    IS- 
SUES. 

A  decree  adjudicating  title  to  lands  con- 
cerning which  no  issue  was  raised  in  the  plead- 
ings is  erroneous. 

[Ed.  Note. — Fop  other  cases,  see  Judgment, 
Cent  Dig.  i  437 ;    Dec  Dig.  «=»251.1 

7.  Judgment     <g=>21  —  Validitt  —  Unckr- 

TAINTT. 

A  decree  awarding  to  individuals  the  con- 
trol and  possession  of  the  property  of  an  ir- 
rigating company  until  a  contract  between 
them  and  the  company  whereby  they  were  to 
pay  the  corporate  debts  and  to  receive  water 
rights  in  exchange  therefor  was  fully  carried  out, 
and  restraining  the  plaintiffs  from  voting  stock 
in  the  corporation,  of  which  they  were  found 
to  be  the  owners,  and  which  constituted  a  ma- 
jority of  the  stock  issued,  until  they  should  per- 
form their  contract  to  form  a  holding  company, 
is  indefinite  and  uncertain  and  incapable  of 
performance,  since  there  was  no  means  of  de- 
termining when  the  first  contract  was  perform- 
ed or  what  debts  should  be  paid,  and  no  provi- 
sion for  voting  the  stock  by  anybody. 

rEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  7,  8;   Dec.  Dig.  «=»21.] 

8.  Depositions    ®=979— Admission    in    Bvi- 
DKNOB— Possession    bt    Attorney. 

A  deposition  cannot  be  excluded  from  evi- 
dence merely  because  it  was  in  the  possession, 
with  the  permission  of  the  court,  of  the  attor^ 
neys  for  one  of  the  parties  for  one  night 

[Ed.  Note;— For  other  cases,  see  Depositions, 
Cent  Dig.  §§  202-207;    Dec.  Dig.  <E=>79.] 

9.  Corporations  ®=>187— Nature— Entity. 

A  corporation  and  its  stockholders  are 
separate  and  distinct  entities,  and  the  rights  of 
the  corporation  are  not  affected  by  the  dealings 
of  the  stockholders  among  themselves. 

[E)d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  702,  703;   Dec.  Dig.  ®=>187.] 
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10.  Appeai.  and   Errob  «=»724,   768— Qttes- 

TIONS  CONSIDEBBD — ^AsSIONMXNT  OF  EBSOB— 

Ebkob  APFAREirr  of  Record. 

Krrora  of  law  apparent  on  the  face  of  the 
record  requit«  d>n8ideration  regardless  of  the 
sufficiency  of  the  assignments  and  brief. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §5  2997-3001,  3022,  3093; 
Dec.  Dig.  <8=»724,  758.] 

Appeal  from  District  Court,  Reeves  Coun- 
ty;   S.  J.  Isaacs,  Judge. 

Separate  actions  by  the  Arno  Co-operative 
Irrigation  Company  and  others  against 
Spencer  B.  Pugh  and  others,  and  by  Spencer 
B.  Pugh  and  others  against  Robert  G.  Werner 
and  another,  which  were  by  agreement  of  the 
parties  consolidated  and  tried  as  one  suit. 
From  the  decree  determining  the  rights  of 
the  parties,  the  Arno  Co-operative  Irriga- 
tion Company  and  others  appeal.  Reversed 
and  remanded. 

Hefner  &  Cooke  and  Buck  &  Starley,  all  of 
Pecos,  for  appellants.  Boss  &  Hubbard,  of 
Pecos,  and  Leslie  A.  Needham  and  John  B. 
Dandrldge,  both  of  Chicago,  111^  for  ap- 
pellees. 

Statement  of  Case. 

HIG6INS,  J.  The  Arno  Co-operative  Ir- 
rigation Company,  Bobert  G.  Werner,  B.  S. 
Johnson,  and  F.  E.  Knapp  filed  suit  In  the 
district  court  of  Reeves  county  against  Spen- 
cer B.  Pugh,  John  B.  Dandrldge,  Leslie  A. 
Needham,  and  I.  O.  Carroll,  No.  1190,  and 
the  said  Needham,  Dandrldge,  Pugh,  and  Car- 
roll filed  a  certain  suit  against  Bobert  O. 
Werner  and  one  Earl  H.  Prince,  No.  1345, 
which  said  suits  were  by  agreement  of  the 
parties  and  order  of  the  court  consolidated 
and  tried  as  one  suit  After  the  order  con- 
solidating said  causes,  the  parties  repleaded. 
The  Arno  Co-operative  Irrigation  Company, 
Werner,  Johnson,  and  Knapp  filed  their 
amended  petition,  complaining  of  Pugh, 
Dandrldge,  Needham,  and  Carroll,  and  al- 
leged that  Johnson,  Werner,  and  Knapp  were 
the  duly  elected,  qualified,  and  acting  di- 
rectors and  officers  of  the  plaintiff  Arno  Co- 
operative Irrigation  Company,  a  private  cor- 
poration; that  on  or  about  April  21,  1911, 
Dandrldge  &  Pugh  were  the  owners  of  7,804 
shares  of  the  capital  stock  of  said  company, 
being  a  majority  of  the  stock  of  the  company. 
On  said  date  said  company  had  become  heav- 
ily involved  and  indebted  In  large  sums  of 
money  which  it  and  the  said  Dandrldge  & 
Pugh  were  unable  to  pay,  and  by  reason  there- 
of the  said  company  had  become  insolvent,  and 
its  assets  were  about  to  be  dissipated  and  con- 
sumed by  its  creditors,  and  on  or  about  said 
date  the  said  Dandrldge  &  Pugh  procured  one 
Barl  H.  Prince  to  advance  such  sums  of 
money  as  should  be  necessary  to  redeem  the 
said  properties  of  the  said  Arno  Co-operative 
Irrigation  Company  from  its  creditors,  and  in 
consideration  therefor  transferred  and  as- 
signed to  said  Prince  the  said  7,804  shares  of 
the  stock  of  said  irrigation  company  under 


an  agreem«it  that  a  holding  company  for 
said  7,804  Glares  should  be  formed,  and  the 
said  stock  in  the  holding  company  issued  to 
said  Prince  and  Dandrldge  &  Pugh  in  the 
proportion  of  two-fifths  to  I>andridge  &  Pugh 
and  three-fifths  to  Prince,  said  Prince  to 
have  management  and  control  of  both  said 
companies,  to  the  end  that  he  might  work 
said  properties  out  of  debt,  and  at  the  same 
time  ttie  said  Dandrldge  &  Pugh  transferred 
to  the  said  Prince  the  certificate  of  stock  In 
said  Arno  Company  and  all  right,  title,  and 
interest  therein,  and  turned  over  and  de- 
livered to  the  said  Prince  the  stock  book, 
record  books,  minute  book,  seal,  and  other 
properties  of  said  company.  The  petition 
further  alleges  that,  in  pursuance  of  said 
agreement.  Prince  advanced  large  sums  ot 
money  for  the  purpose  of  paying  off  the 
indebtedness  of  said  irrigation  company  In 
order  that  it  might  continue  its  business  and 
the  exercise  of  its  franchise;  that  on  May 
6,  1911,  at  a  meeting  of  the  stockholders  of 
said  irrigation  company,  Werner  and  Prince, 
together  with  J:  W.  Parker,  were  elected  as 
directors  of  the  company,  at  which  meeting 
Dandrldge  and  Pugh  were  present  and  par- 
ticipated and  acquiesced  in  said  proceedings; 
that  said  officers  continued  in  office  until  on 
or  about  February  20,  1913,  when  at  another 
meeting  of  the  stockholders  Johns<Hi,  Werner, 
and  Knapp  were  elected  as  the  officers  of 
said  corporation;  that  Prince  proceeded  to 
organize  said  holding  company,  but  before 
said  properties  could  be  transferred  thereto 
certain  creditors  of  Dandrldge  &  Pugh  in- 
stituted bankruptcy  proceedings  against 
them,  and  enjoined  the  said  Prince  from 
transferring  said  properties  to  said  holding 
oompany  as  contemplated  by  said  agreement ; 
that  thereafter  Prince,  with  the  consent  of 
Dandrldge  &  Pugh  and  the  permission  of  said 
bankruptcy  court,  transferred  said  properties 
to  the  plaintiff  Robert  G.  Werner,  who  as- 
sumed the  obligations  of  said  Prince  under 
said  contract,  subject  to  the  injunction  issued 
in  said  bankruptcy  proceedings;  that  there- 
after Dandrldge  &  Pugh  filed  a  suit  in  the 
superior  court  of  Cook  county.  111.,  against 
the  said  Bobert  G.  Werner,  and  caused  an 
Injunction  to  be  issued  restraining  him  from 
proceeding  to  transfer  said  properties  to  the 
holding  company,  and  .thereafter  the  said 
Dandrldge  &  Pugh  continuously  prevented  by 
suits,  injunction,  and  otherwise  the  carrying 
out  of  said  agreement  to  transfer  said  proper- 
ties to  the  contemplated  holding  company; 
that  thereafter,  and  on  or  about  December 
12,  1912,  after  the  said  Prince  and  said 
Werner  had  paid  oS  the  debts  of  said  irriga- 
tion company  and  had  repaired  its  irrigation 
system,  spending  large  sums  of  money  there- 
in, Dandrldge,  Fugh,  Carroll,  and  Needham, 
for  the  purpose  of  depriving  and  defrauding 
Werner  of  the  benefits  of  said  agreement  and 
for  the  purpose  of  obtaining  the  benefits  of 
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said  advancements,  forcibly  entered  npon 
and  took  possession  of  all  the  physical  proper- 
ties of  the  said  Amo  Co-operative  Irrigation 
Company,  which  are  described  in  said  peti- 
tion, pretending  to  act  as  officers  of  said 
cooopany,  and  caused  a  fictitious  seal  of 
said  company  to  be  made,  and  caused  fraud- 
ulent minute  books  and  stock  books  of  said 
company  to  be  made  and  executed  which  they 
were  using,  and  were  pretending  to  act  aa  of- 
ficers of  the  said  Amo  Company,  wlthont 
right;  that  Johnson,  Werner,  and  Knapp,  the 
real  officers  of  said  company,  by  said  acts  of 
appellees,  were  deprived  of  the  possession  of 
said  properties,  and  the  Arno  Company  was 
deprived  of  Its  property  and  the  use  and 
control  thereof;  that  the  acts  of  the  appellees 
resulted  in  preventing  Werner  from  carrying 
out  and  performing  the  conditions  of  said 
agreement  between  Prince  and  Dandrldge 
&  Pugh,  and  prevented  him  from  realizing 
upon  the  assets  of  said  company  the  moneys 
advanced  by  him  and  three-fifths  of  the 
profits  thereof  as  represented  by  stock  in  said 
ccmtemplated  holding  company. 
Ibe  prayer  of  said  petition  reads: 

"That  up<»  final  hearing  hereof  the  plaintiCf 
Arno  Co-operative  Irrigation  Company  recover 
of  and  from  the  defendants  tbe  title  and  pos- 
session of  all  and  singular  tbe  above-descnbed 
properties,  and  that  piaintiS  Amo  Co-opera- 
tive Irrigation  Company  have  its  writ  of  pos- 
session for  said  property ;  that  tbe  said  defend- 
ants and  each  of  them  be  restrained  from  pre- 
tending to  act  for  or  on  behalf  of  said  com- 
pany, and  from  using  a  seal  or  purported  seal 
of  said  corporation,  and  from  in  any  manner  in- 
terfering with  plaintiffs  in  the  management 
and  control  of  the  said  company,  or  entering 
upon  and  interfering  with  the  use  and  posses- 
sion of  any  of  its  said  property,  and  from  at- 
temptini;  to  vote  or  exercise  control  over  the 
said  7,804  shares  of  stock  as  aforesaid,  and  for 
BDcb  other  relief,  general  and  special,  to  which 
plaintiffs  may  be  entitled  and  they  will  ever 
pray." 

Dandrldge,  Pugh,  Needham,  and  Carroll 
answered,  denying  that  Johnson,  Werner, 
and  Knapp  were  the  officers  of  the  Arno 
Company ;  admitted  use  of  the  seal  and  min- 
ute book  of  the  Amo  Company,  and  claim- 
ed to  be  Its  duly  constituted  and  acting  offi- 
cers ;  admitted  and  alleged  that  they  were  In 
possession  of  the  Irrigation  company's  sys- 
tem and  operating  same,  and  denied  the  ap- 
pellants' right  to  recover  possession  of  said 
system;  alleged  that  they  were  in  posses- 
sion and  operating  said  system  under  and 
pursuant  to  a  contract  theretofore,  on  Janu- 
ary 3,  1910,  entered  into  by  and  between 
said  Amo  Company  and  said  Dandrldge  & 
Pugh,  whereby  Dandrldge  &  Pugh,  In  consid- 
eration of  the  company's  agreement  to  issue 
to  them  certain  water  rights  under  said  sys- 
tem, agreed  to  maintain  said  system  free  from 
debt  until  the  happenings  of  a  certain  event, 
viz.,  the  event  named  therein,  which  should 
entitle  the  water  right  owners  to  the  man- 
agement of  said  system,  in  performance  of 
which  contract  Dandrldge  &  Pugh  had  ex- 
pended. In  Improving,  maintaining,  and  op- 
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eratlng  said  company's  system,  in  excess  of 
140,000. 

The  foregoing  statement  of  the  contents  of 
appellees'  answer  is  copied  from  their  brief. 
Their  pleadings  are  very  voluminous,  and 
we  assume  that  it  correctly  states  the  sub- 
stance of  their  answer.  It  concluded  with 
this  prayer: 

"Wherefore,  premises  considered,  defendants 
pray  judgment  of  the  court  whether  the  said 
R.  G.  Werner  can  now  be  heard  to  claim  or 
herein  assert  any  right,  title,  or  interest  in  or 
to  all  or  any  portion  of  tbe  stock  of  the  Arno 
Co-operative  Irrigation  Company  now  owned 
and  held  by  Leslie  A.  Needham,  trustee,  acquired 
from  said  John  B.  Dandridge  and  Spencer  B. 
Pugh,  and  that  said  certificate  No.  30  may  be 
surrendered  and  canceled,  and  that  said  Werner 
be  enjoined  and  restrained  from  asserting  any 
claim  or  title  thereto,  and  for  all  general  and 
special  relief  at  law  and  in  equity  as  defend- 
ants shall  be  severally  entitled,  and  that  the 
injunction  heretofore  granted  in  said  cause  No. 
1345  be  continued  in  force." 

The  contract  of  January  8,  1010,  referred 
to  in  said  answer  reads: 

"This  contract  entered  into  this  3d  day  of 
January,  A.  D.,  1910,  by  and  between  the  Amo 
Co-operative  Irrigation  Company,  party  of  the 
first  part,  and  Dandridge  &  Pugh,  parties  to 
the  second  part,  witnesseth: 

"That  parties  of  the  second  part  agree  to  do 
and  cause  to  be  done  all  the  work  necessary  to 
keep  the  Amo  canal  system  in  a  fair  state  of 
repair,  such  aa  to  enable  the  company  to  carry 
out  its  water  contracts  with  all  persons  to  whom 
water  contracts  are  deeded  until  such  time  as 
S5  per  cent  of  the  water  rights  of  the  company 
are  disposed  of  in  accordance  with  its  by-laws. 
And  said  parties  of  tbe  second  part  agree  to 
do  all  of  said  work  and  pay  for  the  same  and 
meet  all  other  expenses  necessary  for  the  par- 
pose  of  keeping  said  system  in  repair  for  deliv- 
ery of  water  under  its  contracts  until  the  time 
above  stated,  and  to  hold  said  company  absolv- 
ent from  any  obligation  whatsoever  on  account 
of  necessary  carrymg  expenses  which  they  agree 
to  maintain. 

"In  consideration  therefor  the  company  agrees 
that  the  parties  of  the  second  part  shall  have 
the  right  to  receive  from  the  company  fully 
paid  np  water  rights  on  any  land  under  said 
system  belonging  or  which  may  belong  to  them 
without  charge,  provided  the  parties  of  the  sec- 
ond part  shall  be  obligated  to  turn  back  to  the 
treasury  of  the  company  for  delivery  to  pur- 
chasers one  share  of  stock  of  the  company  for 
each  acre  of  water  rights  deeded  upon  their 
direction  under  this  contract ;  and  parties  of  the 
second  part  shall  have  tbe  further  right,  as 
further  consideration  for  their  agreement  here- 
in, to  receive  and  accept  from  the  company  any 
water  rights  on  other  lands  which  they  may 
request,  which  water  rights  shall  be  deeded  to 
them  upon  such  terms  which  may  hereinafter 
be  provided  by  the  board  of  directors.  It  Is  un- 
derstood and  agreed,  however,  that  the  company 
shall  keep  in  reservation  at  all  times  sufficient 
water  rights  to  meet  any  and  all  obligations 
which  it  shall  have  assumed  at  the  market  price 
of  such  water  rights,  it  being  the  intention  of 
the  parties  hereto  that  the  said  company  be 
kept  by  second  parties  free  from  debt  to  the 
time  the  holders  of  water  rights  assume  control 
under  the  terms  of  the  by-laws,  which  each  of 
the  parties  hereto  has  read,  and  of  which  they 
take  notice." 

TM  undertaking  of  Eiatl  H.  Prince  to 
Dandrldge  &  Pugh  reads: 

"Chicago,  in.,  April  21,  1911. 

"To  Dandridge  &  Pu^b,  Chicago,  lU.:  This 
is  to  state  to  you  in  writing  that  in  considera- 
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tion  of  my  baring  advanced  yon  certain  gums  of 
money  and  having  received  from  yon  for  same  an 
assi^ment  of  7,500  shares  in  the  Arno  Co-op- 
erative Irrigation  Company,  also  a  deed  convey- 
ing to  me  your  interest  in  9,000  acres  of  land 
in  Reeves  county,  Texas,  subject  to  the  existing 
incumbrances  thereon,  1  agree  to  organize  a 
stock  company,  to  be  a  holding  company  for  the 
above  properties  and  to  furnish  such  moneys  as 
are  required  to  redeem  the  properties  which  1 
select  out  of  your  holdings  and  to  retain  for  my- 
self three-fifths  of  the  stock,  and  to  deliver  to 
you  two-fifths  of  the  stock  in  all  of  the  above 
properties,  and  to  develop  the  above  properties 
to  Uie  best  of  my  ability.  If  after  inspection  1 
decide  not  to  go  further,  I  agree  to  reconvey  the 
above  properties  upon  my  being  reimbursed  for 
money  advanced  and  expended  by  me.  But  the 
assignment  of  the  above  shares  being  absolute, 
if  the  property  meets  my  approval  after  in- 
spection, I  also  agree  that  I  will  use  my  beat 
efforts  to  provide  capital  for  undeveloped  lands, 
and  agree  to  not  enter  into  any  other  company 
by  which  I  might  make  a  profit  out  of  either 
land  or  water  in  which  every  other  shareholder 
in  this  company  did  not  shiare  equally  in  pro 
rata  as  bis  interests  appear. 

"[Signed]    Earl  H.  Prince." 

The  stipulation  under  which  Prince  trans- 
ferred to  R.  O.  Werner  the  stock  of  the  Arno 
Co-operative  Irrigation  Company  reads: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  by  their  respective 
counsel  that  Barl  H.  Prince  may  dispose  of  and 
transfer  all  of  bis  right,  title,  and  interest  in 
and  to  the  property  specified  in  the  petition  of 
the  petitioning  creditors  and  of  the  receiver 
filed  herein  to  Robert  G.  Werner,  of  Chicago, 
III.,  and  without  prejudice,  however,  to  the 
rights  of  any  of  the  parties  hereto;  it  being 
understood  and  agreed  that  said  Werner  shall 
acquire  the  liabilities  as  well  as  the  rights  of 
said  Prince,  and  stand  in  no  better  position  in 
said  matter  than  said  Prince  would  have  stood 
had  he  not  disposed  of  or  transferred  his  interest 
therein  without  prejudice  to  any  and  all  in- 
junctional  or  other  orders  entered  herein,  and 
that  said  Prince,  in  making  said  disposition 
and  transfer,  shall  be  considered  as  in  no  way 
violating  any  injunction  or  order  entered  herein. 
Dated  Chicago,  Illinois,  August  8,  1911.  Sher- 
man M.  Booth,  Counsel  for  Petitioning  Cred- 
itors. Moses,  Kosenthal  &  Memons,  Counsel 
for  Receiver.  David  K.  Tone,  Counsel  for  Al- 
leged Bankrupts,  Dandridge  &  Pugh.  Carna- 
ban,  Elsdon  <8c  Slusser,  Counsel  for  Earl  H. 
Prince." 

The  Injunction  In  bankruptcy  referred  to 
In  the  pleadings,  special  Issues,  and  Judgment 
reads: 

"In  the  Matter  of  John  B.  Dandridge  and  Spen- 
cer B.  Pugh,  Individually,  and  as  Copart- 
ners as  Dandridge  &  Pugh,  Alleged  Bank- 
rupts, No.  18880. 

"This  cause  coming  on  to  be  heard  upon  the 
petition  in  bankruptcy  filed  herein,  and  the  peti- 
tion of  Ilattie  O.  Cooney  for  the  appointment 
of  a  receiver,  and  certain  restraining  orders 
therein  prayed  for,  and  it  appearing  to  the 
court  that  if  notice  of  the  application  for  said 
restraining  orders  is  given  to  said  alleged  bank- 
rupts or  to  said  Earl  H.  Prince,  or  to  said 
Robert  G.  Werner,  or  J.  E.  Randall^  or  either 
of  them,  or  to  the  Arno  Co-operative  Irriga- 
tion Company,  or  their  agents  or  attorneys, 
that  they  will  take  steps  to  cause  the  property 
of  said  alleged  bankrupts  in  their  possession, 
custody,  and  control  to  be  removed,  concealed, 
conveyed,  transferred,  or  secreted  so  that  the 
effect  of  said  restraining  orders  will  be  unavail- 
ing and  ineffectual: 

"Now^  therefore,  it  is  ordered  and  decreed 
that  said  Earl  H.  Prince,  bis  agents  and  attor- 


neys, be,  and  they  ar«  hereby,  restrained  and 
enjoined  from  making  any  sale,  transfer,  con- 
veyance, incumbrance,  or  other  disposition  of  or 
parting  with  possession  of  any  or  all  certifi- 
cate or  certificates  of  stock  of  the  Arno  Co- 
operative Irrigation  Company  owned  by  said  al- 
leged bankrupts  or  in  which  they  have  some  in- 
terest, and  received  by  the  said  Earl  H.  Prince 
from  them  or  from  any  other  person  holding 
the  same  in  trust  or  otherw^  of  or  the  said 
alleged  bankrupts,  and  from  in  any  manner 
concealing,  removug,  destroying,  or  otherwise 
parting  with  possession  of  any  and  all  papers, 
contracts,  or  documents  or  other  instruments 
relating  to  transactions  between  the  said  E^l 
H.  Prince,  bis  agents  and  attorneys,  and  the 
said  alleged  bankrupts,  their  agents  on  attorneys, 
or  in  which  the  said  allied  bankrupts,  have 
any  interest  whatsoever,  including  the  record 
books,  stock  books,  minute  books,  and  other 
books  of  the  Arno  Co-operative  Irrigation  Com- 
pany ;  that  said  Earl  H.  Prince,  bis  agents  and 
attorneys,  be  and  they  are  hereby  enjoined  from 
making  any  sale,  transfer,  disposition  of,  or 
parting  with  possession  of  any  property  what- 
soever belonging  to  said  alleged  bankrupts,  or  in 
which  they  have  any  interest  whatsoever. 

"It  is  further  ordered  that  the  said  Earl  H. 
Prince,  Robert  G.  Werner,  and  J.  E.  Randall, 
and  their  agents  and  attorneys,  and  each  of 
them,  be  and  they  are  hereby  enjoined  from 
causing  the  property  of  the  alleged  bankrupts 
or  of  the  Arno  Co-operative  Irrigation  Company 
to  be  sold,  transferred,  conveyed,  incumbered,  or 
otherwise  disposed  of  in  any  manner  whatsoever, 
until  the  further  order  of  the  court  in  the 
premises." 

At  a  meeting  of  the  stockholders  of  the 
Arno  Co-operative  Irrigation  Company  beld 
May  6,  1911,  Earl  H.  Prince,  R.  G.  Werner, 
and  J.  W.  Parker  were  elected  directors  of 
the  corporation,  at  which  meeting  Dandridge 
and  Pugh  were  present,  participating  and  ac- 
quiescing therein,  as  alleged  In  the  petition, 
and  on  February  20,  1913,  at  another  meet- 
ing, Werner,  Johnson,  and  Knapp  were  elect- 
ed directors  of  the  company.  Johnscm  was 
also  elected  president  and  treasurer  thereof, 
Werner  vice  president  and  assistant  secre- 
tary, and  Knapp,  secretary. 

The  petition  of  Dandridge  &  Pugh  in  the 
superior  court  of  Cook  county,  111.,  against 
B.  H.  Prince  and  R.  Q.  Werner,  for  Injunc- 
tion, and  the  Injunctlcm  Issued  thereon,  were 
offered  In  evidence;  the  prayer  of  said  peti- 
tion and  the  lnjunctl<m  order  thereon  being 
as  follows: 

"May  it  please  your  honors  to  grant  unto  your 
orators  the  people's  writ  of  injunction  to  he  di- 
rected to  the  said  Earl  H.  Prince  and  Robert 
G.  Werner,  restraining  them,  their  agents  and 
attorneys,  from  in  any  manner  or  form  assign- 
ing, transferring,  disposing  of,  or  incumber- 
ing the  shares  of  capital  stock  of  the  Arno  Co- 
operative Irrigation  Company  or  the  water 
rights  thereof,  or  any  part  thereof,  or  interests 
therein,  held  by  them,  or  either  of  them,  or  in- 
curring any  liabilities  against  said  company,  ei- 
ther as  officers  or  individuals,  until  the  further 
order  of  this  court 

"John  B.  Dandridge, 
"Spencer  B.  Pugh, 
"Complainants." 
"State  of  Illinois,  Cook  County — ss.: 

"The  People  of  the  State  of  Illinoia  to  Earl 
H.  Prince  and  Robert  G.  Werner,  and  Tour 
Attorneys,  Solicitors,  Agents,  and  Servants,  and 
to  Each  and  Every  One  of  Them— Greeting ; 

"Whereas,   it  hath  been   represented  to   th* 
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honorable,  the 


-,  one  of  the  judges  of  the 


superior  court  of  Cook  county,  in  the  state 
aforesaid,  on  the  part  of  John  B.  Dandridge 
and  Spencer  B.  Fugh^  complainants,  in  their 
certain  bill  of  complaint  exhibited  before  said 
judge,  and  filed  in  said  court  against  you,  the 
said  above-named  defendants,  Earl  H.  Prince 
and  Kobert  G.  Werner,  among  other  things,  that 
you  are  combining  and  confederating  with  oth- 
ers to  injure  the  complainant  touching  the  mat- 
ters aet  forth. in  said  bill,  and  that  your  act- 
ings and  doings  in  the  premises  are  contrary  to 
equity,  and  good  conscience,  and  the  said  judge 
having  under  his  hand  entered  indorsed  upon 
said  bill  an  order  that  a  writ  of  injunction  issue 
out  of  said  court,  according  to  the  prayer  of 
said  bill:  We  therefore,  in  consideration  there- 
of, and  of  the  particular  matters  in  said  bill 
set  forth,  do  strictly  command  you,  the  said 
above-named  defendants.  Earl  H.  Prince  and 
Robert  Q.  Werner,  and  the  persons  before  men- 
tioned, and  each  and  every  one  of  you,  that  you 
do  absolutely  desist  and  refrain  from  in  any 
manner  or  form  assi^ing,  transferring,  dis- 
posing of,  or  incumbering  the  shares  of  cwital 
stock  of  the  Amo  Co-operative  Irrigation  Com- 
pany or  the  water  rignta  thereof,  or  any  part 
thereof,  or  interest  therein,  held  by  you  or  ei- 
ther of  you,  or  incurring  any  liabilities  against 
said  company,  either  as  officers  or  individuals, 
until  this  honorable  court,  in  chancery  sitting, 
shall  make  other  order  to  the  contrary.  Here- 
of fail  not,  under  penalty  of  what  the  law  di- 

"To  the  sheriff  of  said  county,  to  execute  and 
return  in  due  form  of  law." 

The  case  was  submitted  upon  special  18- 
snea,  which,  together  with  answers  of  the 
Jury  thereto,  read: 

"No.  1.  The  contract  entered  into  between 
Dandridge  &  Pugh  and  Prince  provided  that 
when  Prince  came  to  Reeves  county  he  could 
select  out  of  the  holdings  of  Dandridge  &  Pugh 
such  part  of  the  properties  described  in  said  con- 
tract as  he  desired.  The  properties  included  the 
shares  of  capital  stock  in  the  Arno  Co-operative 
Irrigation  Company  and  Dandridge  &  Pugh's 
interest  in  9,000  acres  of  laud  in  Reeves  counv 
ty.  Q.  Did  Prince  elect  to  take,  in  addition 
to  the  shares  of  capital  stock  in  the  Arno  Co- 
operative Irrigation  Company,  Dandridge  & 
Pugh's  interest  in  all  of  said  land?  Answer: 
No. 

"No.  2.  Did  Prince  elect  to  take  any  part  of 
Dandridge  &  Pugh's  interest  in  the  9,000  acres  of 
land?  If  so,  what  part?  Answer:  Accepted 
part  known  as  the  Spanjer  land. 

"No.  3.  Did  Prince  or  Werner  furnish  such 
moneys  as  were  required  to  redeem  the  proper- 
ties that  yon  find  that  Prince  elected  to  receive? 
.Answer :    Tes. 

"No.  4.  Has  Prince  or  Werner  endeavored  to 
form  a  holding  company  for  the  properties  that 
I^rince  elected  to  accept,  and  to  deliver  to  Dan- 
dridge &  Pugh  two-fifths  of  the  stock  in  same? 
.A.nswer :    Yes. 

"No.  6.  Did  Dandridge  &  Pugh  by  any  act  of 
■tlieirs  prevent  Prince  or  Werner,  or  both  of 
tbem,  from  organizing  a  holding  company,  and 
delivering  to  Dandridge  &  Pugh  two-fifths  of  the 
<,Cock  therein?     Answer:     No. 

■"No.  6.  Were  Prince  or  Werner,  or  both  of 
#-txem,  prevented  from  forming  said  holding  com- 
rr^t.Dy,  and  delivering  to  Dandridge  &  Pugh  two- 
af  tbs  of  the  stock  therein,  by  an  order  of  injunc- 
tion issuing  out  of  the  federal  court  of  Illinois? 
j^jctafer :     Yes. 

"^  *  'No.  7.  Did  Prince  or  Werner  have  a  reason- 
^;je  time  in  which  to  organize  a  holding  com- 
^tmxxy,  convey  properties  selected  thereto  and  de- 
J?^^a.-  or  cause  to  be  delivered  to  Dandridge  & 
^F^VRS^  two-fifths  of  the  capital  stock  thereof 
-*-  rri.*>^  to  ^^^  issuance  of  any  injunction  against 
Eir^xn  or  either  of  them?    Answer:    No." 


The  following  Judgment  was  entered: 

"And  it  appearing  to  the  court  from  the  find- 
ings of  the  jury  and  from  the  uncontroverted 
facts  adduced  in  evidence  and  from  the  plead- 
ings confessed  that  the  plaintiff  the  Amo  Co- 
operative Irrigation  Company  should  be  adjudg- 
ed to  have  title  to  the  Amo  Co-operative  irriga- 
tion system,  including  the  dam,  canals,  etc.,  and 
that  plaintiffs  should  be  denied  possession  of 
said  irrigation  system,  including  the  dam,  ca- 
nals, etc,  until  such  time  as  plaintiff  Werner 
shall  have  cleared  the  property  of  indebtedness 
and  organized  the  holding  company  as  herein- 
after provided,  and  delivered  to  Dandridge  & 
Pugh  their  interest  in  the  stock  of  same,  it  ap- 
pearing to  the  court  that  the  defendants  are 
in  possession  thereof  under  a  valid  and  binding 
contract  with  the  Amo  Co-operative  Irrigation 
Company,  dated  January  3,  1910,  and  that  the 
defendants  should  be  enjoined  from  acting  as 
officers  of  said  Amo  Co-operative  Irrigation 
Company,  and  that  the  defendants  should  not 
be  enjoined  from  interfering  in  the  management 
of  said  irrigation  system,  to  wit,  the  dam, 
canals,  etc.,  and  that  the  defendants  should  be 
restrained  from  voting;  the  stock  of  said  corpora- 
tion, and  that  the  injunction  heretofore  granted 
in  cause  No.  1345  restraining  the  plaintiffs  from 
transferring,  assigning,  or  otherwise  disposing 
of  the  stock  of  the  Arno  Co-operative  Irrigation 
Company  and  from  voting  same  should  be  per- 
petuated, but  modified  to  the  extent  that  the 
said  injunction  shall  continue  only  until  such 
time  as  the  defendant  Werner  shall  carry  out 
the  terms  of  the  contract  entered  into  between 
Dandridge  &  Pugh  and  Prince,  by  organizing  a 
holding  company,  freeing  the  property  from 
any  indebtedness,  and  clearing  the  property  of 
the  Arno  Co-operative  Irrigation  Company  from 
any  lien,  mortgage,  or  other  incumbrance,  and 
clearing  what  is  known  as  the  Spanjer  land 
from  any  debt,  lien  or  incumbrance. 

"It  is  therefore  ordered,  adjudged,  and  de-' 
creed  by  the  court  that  the  title  to  the  irriga- 
tion system  known  as  the  'Amo  Co-operative 
Irrigation  System'  and  the  legal  and  equitable 
title  to  what  is  known  as  the  Spanjer  lands  be 
and  the  same  are  hereby  decreed  in  the  Arno 
Co-operative  Irrigation  Company,  and  that  the 
Amo  Co-operative  Irrigation  Compauy  be,  and 
it  is  hereby,  denied  possession  of  said  irrigation 
system,  including  the  dams,  canals,  etc.,  until 
such  time  as  the  contract  between  said  Amo 
Co-operative  IrrigaUon  Company  and  Dandridge 
&  Pugh,  dated  January  3,  1910,  shall  have  been 
executed  and  fully  performed,  and  that  said 
contract  be  and  the  same  is  hereby  adjudged 
and  decreed  to  be  valid  and  binding  upon  the 
Amo  Co-operative  Irrigation  Company.  The 
said  lands  known  as  the  Spanjer  lands  are  de- 
scribed as  follows,  to  wit:  [Here  follows  de- 
scription of  Spanjer  lands.] 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendants,  and  each  of 
them,  be  restrained  from  acting  as  officers  of 
the  Arno  Co-operative  Irrigation  Company,  and 
from  using  the  minute  books  or  seal  of  said 
Arno  Co-operative  Irrigation  Company,  and  re- 
strained from  voting  or  exercising  any  control 
over  the  shares  of  stock  represented  by  the  cer- 
tificate formerly  held  by  Dandridge  &  Pugh,  and 
now  held  by  the  plaintiff  Werner;  and 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  plaintiffs  Werner,  John- 
son, and  Knapp  be  and  they  are  hereby  restrain- 
ed from  transferring,  assigning,  pledging,  hy- 
pothecating, or  otherwise  disposing  of  any  of 
the  shares  of  the  capital  stock  of  said  Amo 
Co-operative  Irrigation  Company  that  were 
transferred  by  Dandridge  &  Pugh  to  Prince  or 
Werner  under  or  in  pursuance  of  their  contract 
with  Prince,  or  any  of  the  shares  of  stock  rep- 
resented by  the  certificate  of  stock  issued  in 
lieu  of  the  stock  transferred  by  Dandridge  & 
Pugh  to  the  said  Prince,  being  represented  by 
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certificate  No.  80,  or  from  in  any  mumer  TOt- 

ing  same,  and  from  conveying  any  assets  of  or 
imposing  any  liability  or  indebtedness  upon  said 
company,  except  so  lar  as  it  may  be  necessary 
to  vote  same  in  the  organization  of  and  con- 
veying to  tlie  liolding  company,  and  in  discharg- 
ing the  indebtedness  of  said  Amo  Co-operative 
Iirigation  Company,  said  injunction  or  restraint 
to  remain  in  full  force  and  effect  until  such  time 
as  the  plaintiff  R.  G.  Werner  shall  have  organ- 
ized a  holding  company  and  shall  have  paid  and 
had  released  all  liens,  mortgages,  or  other  in- 
cumbrances upon  the  property  of  the  said  Amo 
Co-operative  Irrigation  Company  of  date  Bui>- 
sequent  to  May  6,  1911,  including  a  certain 
judgment  in  favor  of  D.  S.  Bobbins,  and  shall 
have  paid  off  and  had  released  all  liens,  mort- 
gages, or  other  evidences  of  indebtedness  against 
what  is  known  as  the  Spanjer  land  above  de- 
scribed, and  shall  organise  a  holding  company, 
the  purpose  of  which  shall  be  to  take  over  all  of 
the  stock  procured  from  Dandridge  &  Pugh  di- 
rectly or  through  Prince  or  otherwise  of  the 
Amo  Co-operative  Irrigation  Company  and  the 
Spanjer  land,  and  shall  have  deeded  to  said 
holding  company  all  of  said  stock  of  the  Amo 
Co-operative  Irrigation  Company  free  from  any 
liens,  mortgages,  or  other  incumbrances,  and 
shall  have  deeded  to  the  said  holding  company 
the  Spanjer  land  free  from  any  lien,  mortgage, 
or  other  evidence  of  indebtedness,  and  shall  have 
issued  to  Dandridge  &  Pugh,  or  their  assigns, 
certificates  of  stock  representing  40  per  cent,  of 
the  capital  stock  of  said  holding  company." 

Certiflcate  No.  30  referred  to  In  the  Judg- 
ment was  issued  In  the  name  of  R.  G.  Wern- 
er, and  called  for  7,804  shares  of  the  capital 
stock  of  the  Arno  Co-operative  Irrigation 
Company.  This  7,804  shares  represented  the 
stodc  owned  by  Dandridge  &  Pugh  In  the 
Amo  Co-operative  Irrigation  Company  on 
AprU  21,  1911,  and  which  was  by  them  on 
said  date  transferred  to  Prince  as  by  the 
appellants  alleged,  and  as  above  set  forth. 

Appellants  ofTered  in  evidence  the  stock 
book  of  the  Amo  Co-operative  Irrigation 
Company,  showing  all  the  certiflcates  of 
stock  issued  and  transferred  by  said  com- 
pany, and  particularly  certificate  No.  7,  Is- 
sued May  13, 1910,  to  Dandridge  &  Pugh,  for 
9,804  shares,  marked  "Surrendered  and  can- 
celed" ;  certificate  No.  18,  Issued  out  of  cer- 
tificate No.  7,  AprU  21,  1011,  to  Eari  H. 
Prince  for  7,804  shares,  marked  'Canceled, 
transferred  to  certificate  No.  30,  this  Feb- 
ruary 13,  1013,  J.  W.  Parker,  Secretary"; 
stub  of  certificate  No.  80,  showing  the  issu- 
ance of  said  7,804  shares  from  certificate 
No.  18  to  B.  G.  Werner;  and  the  said  cer- 
tificate No.  90  was  also  Introduced  In  eTl- 
dence,  showing  said  7,804  shares  standing  In 
the  name  of  B.  G.  Werner.  The  entire  stock 
book  was  ofTered  in  evidence  showing  ell 
stubs  and  canceled  certificates,  and  showing 
that  none  of  the  appellees  owned  any  stock 
in  said  company. 

*  The  appellees,  on  or  about  December  14, 
1912,  took  forcible  possession  of  the  proper- 
ties of  the  company  from  appellants. 

This  appeal  is  presented  by  Werner,  John- 
son, Knapp,  and  the  Amo  Co-operative  Ir- 
rigation Company. 


Opinion. 

[1]  Under  a  number  of  aarigmnents  com- 
plaint is  made  of  that  portion  of  the  decree 
which  denies  to  the  company  and  Its  ofilcers 
the  possession  of  its  properties  until  Bach 
time  as  the  contract  between  the  company 
and  Dandridge  &  Pugh,  dated  January  3, 
1910,  shall  hare  been  executed  and  fully  per- 
formed. The  court  In  its  decree  recites  that 
appellees  were  In  iKMsession  under  said  con- 
tract, and  in  their  brief  appellees  assert  that 
under  this  contract  such  possession  was 
rightfully  denied  the  appellants.  It  is  a  com- 
plete reply  to  the  reason  thus  assigned  to  say 
that  there  is  nothing  whatever  in  the  con- 
tract of  January  3,  1910,  by  which  the  com- 
pany surrendered  its  possessory  right  to  its 
properties  and  vested  same  In  appellees. 

[2]  And,  even  If  It  did,  the  admitted  and 
undisputed  facts  show  that  Dandridge  & 
Pugh  had  failed  to  comply  with  the  obliga- 
tions which  they  assumed  In  the  contract. 
Ttiia,  of  itself,  would  have  authorized  the 
Company  to  resume  Its  possesstcm.  The  in- 
ception of  the  rights  of  Prince  and  Werner 
as  stockholders  arose  out  of  the  failure  of 
Dandridge  &  Pugh  to  do  what  they  had 
agreed  with  the  company  to  do. 

[8]  Furthermore,  under  the  terms  of  this 
decree,  Dandridge  &  Pugh  could  forever  pre- 
vent the  company  from  regaining  Its  right  of 
possession  by  the  simple  expedient  of  declin- 
ing to  execute  and  perform  their  obligations 
thereunder.  This  portion  of  the  decree  is 
erroneona  Its  effect  is  to  take  from  the  com- 
pany and  Its  officers  the  possession  of  Its 
properties,  and,  in  effect,  vest  its  manage- 
ment and  the  control  of  its  affairs  in  appel- 
lees. If  the  officers  and  directors  of  the  com- 
pany had.  In  fact,  attempted  by  contract  to 
divest  themselves  of  such  management  and 
control,  it  would  have  been  ultra  vires,  as 
was  pleaded  by  appellants  In  their  supple- 
mental petition.  This  decree,  in  effect,  has 
undertaken  to  comjpel  the  company  and  its 
officers  to  do  what  they  could  not  lawfully 
have  done  by  their  voluntary  act  Tranpel 
r.  Dodge,  89  Tex.  69,  32  S.  W.  614,  33  S.  W. 
222.  But  this  question  of  ultra  vires  Is  ct 
no  Importance,  for  there  Is  nothing  in  the 
contract  by  which  it  could  be  held  that  the 
company  had  surrendered  its  right  of  pos- 
session to  Dandridge  &  Pugh  or  had  agreed  to 
surrender  to  them  the  control  and  manage- 
ment of  its  corporate  affairs. 

[4]  Under  another  assignment  complaint 
la  made  of  the  failure  of  the  court  to  enter 
Judgmeht  restraining  appellees  from  interfer- 
ing with  the  possession  of  appellants  and 
from  using  a  fictitious  seal,  minute  books, 
etc.,  and  from  pretending  to  act  as  the  ofifi- 
cers  of  the  company.  This  assignment  is 
well  taken.  The  facts  show  that  at  a  meet- 
ing of  the  stockholders  of  the  company  held 
May  6,  1911,  Prince,  Werner,  and  Parker 
were  elected  directors,  and  at  a  Bubtiequent 


Digitized  by 


Google 


Tex.) 


ABKO  OO-OPERATIVE  IKR.  C».  v.  PX7GH 


997 


meeting  held  February  20,  1913,  Werner, 
Johnson,  and  Knapp  were  elected  directors. 
Johnson  was  also  elected  president  and  treas- 
urer, Werner  vice  president  and  assistant 
secretary,  and  Knapp  secretary.  This  being 
true,  and,  as  above  shown,  Dandrldge  &  Pugh 
having  no  right  of  poesesslon,  they  should 
have  been  restrained  from  Interfering  with 
the  possession  of  the  company  and  Its  offi- 
cers; they  should  also  have  been  restrained 
from  using  an  Imitation  of  the  true  seal  of 
the  company,  making  pretended  minutes,  and 
from  acting  as  Its  officers.  The  judgment 
does  restrain  them  from  acting  as  officers. 

[6]  This  counter  proposition  Is  urged  by 
appellees  In  reply  to  this  assignment: 

"The  refusal  to  render  a  judgment  for  a  par- 
ticular party  on  the  verdict  of  a  jury  on  spe- 
cial issues  is  cot  error  unless  it  appears  from 
the  verdict  that  all  issues  of  fact  made  by  the 
pleadings  and  the  evidence  were  determined  by 
the  jury,  whete  such  party  is  not  entitled  to  a 
judgment,  as  a  matter  of  law,  solely  on  the  spe- 
cial issues  found,  and  reserves  no  exception  and 
assigns  no  error  to  the  refusal  of  the  court  to 
submit  further  Issues." 

It  Is  true  there  Is  no  finding  of  the  jury  up- 
on the  question  here  raised,  but  the  facts 
were  undisputed,  and  the  court  was  not  au- 
thorized to  make  findings  contrary  thereto. 
There  was  no  Issue  raised  by  the  evidence  to 
submit  to  the  jury  in  respect  to  this  matter. 
As  a  matter  of  law,  appellants  were  entitled 
to  the  relief  here  Indicated. 

[I]  The  eighth  assignment  complains  of 
that  i)ortlon  of  the  decree  which  undertakes 
to  adjudicate  the  title  of  the  Spanjer  lands, 
upon  the  ground  that  no  Issue  in  respect 
thereto  is  raised  by  the  pleadings,  and  there- 
fore such  adjudication  Is  without  pleading 
to  support  It    This  assignment  is  well  taken. 

[7]  Under  another  assignment  it  is  object- 
ed that  the  decree  Is  indefinite,  uncertain, 
contradictory,  and  Incapable  of  performance. 
This  Is  true,  and  it  would  require  additional 
lawsuits  to  settle  controversies  which  would 
inevitably  arise  out  of  this  judgment  if  It 
were  permitted  to  stand.  Who  would  deter- 
mine when  the  contract  of  January  3,  1910, 
had  been  executed  and  performed?  Who 
would  determine  what  debts  the  plaintiffs 
could  properly  be  required  to  pay  under  its 
provisions?  The  injunction  restrains  Werner 
from  voting  the  stock  which  he  holds  in  the 
company,  except  as  may  be  necessary  In  the 
organization  of  the  holding  company  and 
making  conveyance  thereto.  Dandrldge  & 
Pugh  were  not  the  owners  of  it,  and  its  de- 
cree does  not  undertake  to  revest  in  Dan- 
drldge &  Pugh  the  title  to  this  stock.  Who 
will  vote  that  stock  at  stockholder's  meet^ 
Ings,  and  why  should  Werner  not  do  so,  un- 
less and  until  he  is  decreed  not  to  be  the 
owner  thereof?  He  has  the  right  to  vote  it, 
unless  it  should  be  recovered  from  him  by 
Dandrldge  &  Pugh,  or  is  disposed  of  by  him. 

[I]  Upon  trial  appellants  c^ered  in  evi- 
dence the  deposition  of  certain  witnesses  tak- 
en before  a  notary  public  in  COirit  county. 


lU.,  and  same  was  excluded  upon  objection 
of  appellees.  The  bill  of  exception  taken  to 
Its  exclusion  recites  that  counsel  for  appellee 
objected  for  the  reason  that  the  deposition 
was  gone  into  on  a  previous  trial,  and  exclud- 
ed because  of  defects  which  appear  on  its 
face,  and  It  was  admitted  that  said  deposi- 
tion was  filed  in  court  on  the  8th  day  of  De- 
cember, 1913 ;  that  on  the  evening  of  the  8tb 
day  of  December,  1913,  it  was  in  the  posses- 
sion of  William  G.  Rigby,  of  Chicago,  of 
counsel  for  appellants  in  another  suit  on 
trial,  alone  in  the  hotel ;  that  appellees  and 
their  counsel  went  to  the  hotel  and  made  re- 
peated requests  to  get  said  deposition  about 
11  o'clock  at  night  on  the  8th  day  of  Decem- 
ber, 1913,  at  which  time  Mr.  Rlgby  promised 
to  let  counsel  for  appellees  have  same  by  12 
o'clock;  that  counsel  for  appellees  went  to 
the  hotel  at  12  o'clock,  and  Mr.  Rlgby  said 
he  could  not  possibly  get  through  with  It  be- 
fore 2  o'clock,  and  would  not  promise  to  de- 
liver the  deposition  to  appellees'  counsel  with- 
out permission  of  Judge  Starley,  from  whom 
he  got  same.  And  counsel  for  appellees  fur- 
ther objected  to  said  deposition  because  it 
was  alleged  that  same  showed  on  its  face 
evidence  of  having  been  tampered  with,  and 
of  insertions  having  been  made;  and  there- 
upon it  was  further  admitted  that,  after  said 
deposition  was  used  in  said  trial  on  the  8th 
day  of  December,  1913,  being  another  suit 
between  the  same  parties,  wherein  said  iepo- 
sltion  was  used  by  stipulation,  same  had 
been  continuously  in  the  possession  and  con- 
trol of  the  derk  of  the  district  court  of 
Reeves  county,  Tex.,  and  had  not  been  out  of 
such  possession,  and  counsel  for  both  par- 
ties bad  been  permitted  only  to  Inspect  same 
while  in  the  possession  of  such  clerk,  and, 
further,  that  no  motion  to  quash  said  deposi- 
tions, or  to  retake  same,  or  to  suppress  same, 
or  any  other  objection  thereto,  was  made  by 
appellees  prior  to  announcing  ready  for 
trial  In  the  above-styled  and  numbered  cause. 

The  original  deposition  is  before  the  court, 
and  the  objection  that  it  bears  upon  its  face 
evidence  of  having  been  tampered  with  and 
insertions  made  therein  is  frivolous.  The 
further  objection  that  it  should  have  been 
excluded  because  it  was  in  possession  of  an 
attorney  for  one  night  requires  no  comment 
to  demonstrate  its  lack  of  merit  The  exclu- 
sion of  the  deposition  was  error. 

[I]  In  conclusion,  it  may  be  remarked  that 
the  entire  decree  entered  In  this  case  evidenc- 
es a  confusion  of  the  issues  between  the  com- 
pany and  its  t^cers  on  the  one  part  and 
I>andridge  &  Pugh  on  the  other  and  of  issues 
and  controversies  arising  between  Werner 
and  Dandridge  &  Pugh,  as  individuals,  re- 
specting stock  ownership.  Upon  retrial  the 
court  below  should  bear  In  mind  that  the 
rights  of  the  company  and  its  cheers  are  in 
no  wise  concerned  with  the  controversies 
arising  between  Werner  and  Dandridge  & 
Pugh,  as  individuals.    The  stockholders  and 
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the  company  are  separate  and  distinct  enti- 
tles. The  stock  transactions  between  the  In- 
dividuals do  not  alter  the  rights  of  the  com- 
pany. 

In  view  of  another  trial,  we  deem  It  advis- 
able to  say  that  In  order  for  a  decree,  in  the 
case  as  consolidated,  to  properly  adjudicate 
the  rights  of  the  parties.  It  mnst  keep  mat- 
ters complained  of  by  the  corporation,  to  wit, 
its  right  to  possession  and  control  of  its  ir- 
rigation system,  separate  and  distinct  from 
those  of  the  other  parties  to  the  suit,  to  wit, 
the  right  to  vote  the  shares  of  stock,  et  cet- 
era. 

What  has  been  said  above  renders  it  un- 
necessary to  discuss  those  assignments  to 
which  specific  reference  has  not  been  made. 
The  questions  presented  thereby  are  con- 
trolled by  the  views  expressed. 

[1 0]  Objection  is  made  by  appellees  to  the 
sufficiency  of  a  number  of  assignments  and 
manner  in  which  they  are  briefed.  The  er- 
rors here  pointed  out  are  errors  in  law  ap- 
parent upon  the  face  of  the  record,  and  re- 
quire consideration,  regardless  of  the  suf- 
fidlency  of  the  assignments  and  brief. 

Reversed  and  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


SOUTH    TEXAS   DB3VBLOPMENT    CO. 
V.  MANNING.      (No.  5499.) 

(Court  of  CSvil  Appeals  of  Texas.      San   An- 
tonio.    June  2,  1915.     Rehearing  De- 
nied June  23,  1915.) 

1.  Adverse  Possession  $=>115  —  Instbuctbd 
Verdict— EVIDENCE. 

Where,  in  an  action  of  trespass  to  try 
title,  wherein  defendant  claimed  title  by  ad- 
verse possession,  the  evidence  was  conflicting 
on  whether  he  had  been  in  continuous  undisput- 
ed possession  of  the  part  of  the  premises  un- 
der fence  for  the  requisite  period,  the  court 
properly  refused  to  instruct  a  verdict  for  i^ain- 
titl  for  all  of  the  land,  though  it  conclusively 
appeared  that  he  had  no  title  to  the  remainder 
of  tlie  premises. 

[Kd.  Note.— Por  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S§  314,  691-701 ;  Dec.  Dig. 
«=»115.] 

2.  Adverse    Possession    iS=»100  —  Pbesceip- 
TivE  Title— Possession  of  Land. 

The  occupancy  of  a  part  of  uninclosed  land 
by  the  true  owner,  thougn  only  for  the  purpose 
of  cutting  timbeTj  carries  with  it  the  construc- 
tive possession  or  such  part  of  the  whole  tract 
as  is  not  in  the  actual  occupancy  of  one  claim- 
ing title  by  limitatioiu 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  547-574;  Dec.  Dig.  <S=> 
100.] 

3.  Adverse  Possession  <S=>47— Prescriptive 
Title— Continuity  of  Possession. 

The  occupancy  of  uninclosed  land  for  the 
purpose  of  cutting  timber  under  authority  from 
the  true  owner  was  sufficient  to  break  the  con- 
tinuity of  possession  of  an  adverse  claimant. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  284,  235;   Dec.  Dig.  €=» 

47.] 


4.  Adverse    Possession   «=»114  —  PRBSCBttP- 

TivE  Title — Sufficiency  of  Evidbnob. 

Evidence  in  an  action  of  trespass   to  try 

title  to  land,   part  of  which  was  inclosed   and 

part  uninclosed,  wherein  defendant  claimed  title 

by  adverse  possession,  held  insufficient  to  show 

that  defendant  had  title  to  the  iminclosed  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 

session,  Cent  Dig.  ii  682,  683,  685,  686;  Dec 

Dig.  <8=»114.] 

Appeal  from  District  Court,  Montgomery 
County ;  J.  liewellyn,  Judge. 

Action  by  the  South  Texas  Development 
Company  against  Walter  Manning.  From 
judgment  for  defendant,  plaiutlS  appeals. 
Reversed  and  remanded. 

John  W.  Lewis,  of  Houston,  for  appdlant. 
O,  W.  Nugent,  of  Conroe,  for  appellee. 

CARL,  J.  Appellant  states  the  case  thas: 
"This  was  an  action  of  trespass  to  try  title, 
filed  by  the  South  Texas  Development  Company 
against  Walter  Manning  for  384.3  acres  of 
land,  a  part  of  the  Texas  &  New  Orleans  Bail- 
road  Company  survey  No.  15,  in  Montgomery 
county,  Tex.  Appellee,  Walter  Manning,  an- 
swered, disclaiming  as  to  all  of  said  land  sued 
for,  except  160  acres  out  of  said  tract  which 
he  claimed  by  statute  of  limitations  of  10  years, 
and  setting  up  by  definite  description  the  160 
acres  claimed  by  him.  On  the  trial,  appellant 
showed  a  perfect  record  title  to  the  fetire  384.3- 
aere  tract  sued  for.  The  court  charged  the 
jury  that  the  uncontroverted  evidence  showed 
the  appellant  to  have  the  legal  title  to  all  of 
the  land  described  in  Its  petition,  and  is  en- 
titled to  recover  of  the  appellee,  unless  ea<A 
recovery  is  defeated  by  his  plea  of  limitation. 
The  case  was  tried  with  the  aid  of  a  jury,  who 
returned  a  verdict  for  appellee  for  160  acres  of 
land,  and  judgment  was  entered  accordingly 
for  said  appellee. 

G?he  period  during  which  It  Is  claimed 
Manning's  limitation  title  matured  b^an 
about  September  6,  1002.  It  is  admitted  tbat 
one  Ed  Payne  and  Joe  McDonald,  at  differ- 
ent times  during  the  10-year  period,  were 
living  upon  the  premises,  the  difference  of 
opinion  being  as  to  the  capacity  in  which  they 
were  in  possession.  Appellee  claims  that  Mc- 
Donald got  permission  from  bis  tenant,  E. 
A.  Smith,  to  stay  in  the  bouse  while  he,  Mc- 
Donald, was  cutting  ties  on  this  160  acres 
and  other  lands.  McDonald  bought  Man- 
ning's little  crop  of  sweet  potatoes  at  the 
time  he  went  into,  possession  of  the  house 
and  premises  in  1006.  Appellee  admits  this, 
but  claims  that  McDonald  became  his  tenant 
through  permission  from  Smith,  whom  he 
had  placed  in  charge  of  the  place.  It  Is  not 
denied  that  McDonald  was  working  under  au- 
thority of  the  record  owner  In  cutting  cross- 
ties. 

Appellee  testified,  on  the  trial,  substan- 
tially,  to  the  following  facts: 

He  says  tbat  he  married  in  March,  1902,  and 
that  be  went  upon  this  land  about  the  6th  of 
September  of  that  year;  that  he  went  upon  it 
on  his  own  hook.  "I  did  not  buy  a  claim  from 
any  one.  There  was  nu  one  claiming  it  that 
I  knew  of.  If  Mr.  Payne  was  claiming  the  im- 
provements, I  did  not  know  it :  I  did  not  know 
who  pot  toe  house  there."  He  says  that  he 
went  upon  it  with  the  intention  of  acquirinf 
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the  title  by  10  years'  limitation ;   that  be  offer- 
ed to  give  Ed  Payne  ?25  for  a  quitclaim  deed 
to  the  place  if  he  and  bis  father  could  show 
any  gubatantial  claim;    that  he  would  simply 
pay  them  for  their  rights,  but  that  Payne  did 
nut  claim  to  have  any  rights  and  be  did  not 
boy  it    Ttere  were  four  or  five  acres  under 
fence  at  that  time,  part  of  it  grown  up  with 
bashes.    There  was  a  little  box  house  on  it  in 
1902,  and  he  says  he  lived  there  continuously 
about  five  years,  raising  a  crop  in  1903,  consist- 
ing of  potatoes,    corn,    cotton,   sorghum,   etc., 
and  hi  1904  and  1905  he  made  a  crop  there. 
"It  was  in  1906  that  I  moved  my  wife  over  to 
my  father-in-law's  and  did  contract  work.    My 
father- In-law's  name  was  TJriah  Smith.    I  mov- 
ed over  there  about  January  1,  1906,  and  did 
contract  work  that  year,  and  did  not  live  on 
the  place  at  all  that  year,  but  Mr.  Smith  cul- 
tivated the  place  for  me  and  raised  a  crop  of 
goobers,  oats,  and  sorghum,  and   used  it  as  a 
.general  pasture.     No   one   lived  on    the   place 
that  year,  but  Mr.  Smith  put  in  his  crop  at 
the  usual  time  in  the  spriiu  of  the  year.     In 
1907  I  did  not  live  on  the  place,  but  cultivated 
it   myself.     I   lived   at  Mr.    Smith's  in   1907. 
*    *    *    I  had  seven  or  eight  acres  in  cultiva- 
tion and  under  fence.    I  don't  remember  wheth- 
er it  was  1907  or  1908  that  1  lived  at  Uriah 
Smith's,  but  to  the  best  of  my  recollection  it 
was  1907  that  I  tore  the  old  bouse  down  and 
moved  it  over  to  Uriah   Smith's.     I   lived  at 
Uriah    Smith's   that   year,    but   cultivated    the 
place  myself.     In  1908  there  was  no  bouse  on 
the  place,  bnt  I  cultivated  it  myself.    In  1910 
I  built  a  new  house.     After  the  South  Texas 
Development   Company   people   were   in    there 
surveying,  I  built  the  new  house.     In  1909  I 
lived  with  Smith,  but  I  cultivated  the  land  and 
along  in   the  summer — about  August,  I   think, 
of  1910 — I  built  the  new  house  and  have  been 
livintr  there  continuously  since.    When  I  stated 
in  my  evidence  that  I  had  lived  on  the  place 
continuously  for  11  years,  I  meant  that  I  had 
held   possession    of   the   place   and   claimed   it 
and  made  it  my  hom«,  and  had  my  stock  there. 
I  moved  off  the  place  and  lived  off  of  it  one 
or  two  years,  but  I  cultivated  it.    I  rented  the 
place  only  one  year  to  Mr.  Smith.    •    •    •    It 
was  in  1906,  while  I  was  doing  contract  work, 
that  I  was  told  that  Ed  Payne  had  moved  into 
the  house  on  this  place.    He  lived  there  only  a 
short    time,   I   don't  remember  how   long.     I 
knew  my  father-in-law  would  take  care  of  my 
interest.     Ed    Payne   did   not   live  there   over 
two  or  thr«e  monUis.    I  came  back  in  February, 
1907,    and    cultivated    the    land    myself    that 
year."     He  says,  further,  that  his  father-in-law, 
Smith,  as  his  agent  and  tenant,  gave  Joe  Mc- 
Uonald    jpermission    to    move    into    the    house; 
that  he  cultivated  the  land  himself  that  year, 
but  was  not  living  there.     He  says  that  it  was 
later  ttem  June,  1907,  when  McDonald  moved 
into  the  house,  because  he  sold  him  bis  sweet 
potato  crop  growing  around  the  house,  but  he 
does  not  remember  how  long  he  lived  there,  but 
thinks  it  was  during  the  summer  and  fall  of 
that   year.    "  *    •    *    I  did  not  rive  Mr.  Mc- 
Donald permission  to  move  into  the  house,  but 
he  got  permission  from  Mr.  Smith.    I  was  work- 
ing at   Waukegan  as  a  day  laborer,  but  I  was 
workins  my  place.     I  had  7  or  8  acres  in  cul- 
tivation and  when  I  would  catch  up  with  my  crop 
I  -would  work  out  as  a  day-laborer.    Although  I 
was    working  part  of  the  time  right  there  at 
tbo    bouse,  McDonald  got  permission  from  my 
father-in-law  to  move  into  the  bouse.     My  fa- 
ther-in-law is  now  dead.    While  McDonald  lived 
in   this  bouse  he  was  cutting  tics  off  the  entire 
tract,  including  my  160  acres,  cutting  them  for 
tbe    Kirbr  Lumber  Company,  or  for  Mr.  Ben- 
nette,    -who   I   suppose  was  the  agent  for   the 
[Cirby  Uumber  Company.     I  did  not  know  this 
timber    belonged  to  the   Conroe  Lumber  Com- 
;»any;    I    knew  they  claimed  it.     I   did   object 
:o    JkTcDonald   cutting   ties   on   this   160  acres. 


and  went  to  town  to  try  and  find  out  if  I 

could  stop  him,  and  my  lawyer  told  me  I  did 
not  have  any  right  to ;  that  I  would  have  to 
wait  until  the  ten  years  run  out.  I  went  on 
this  land  and  set  up  my  claim,  •  *  •  and 
knew  it  would  be  mine  if  I  could  stay  there  10 
years.  I  did  not  know  the  Conroe  Lumber 
Company  was  claiming  this  land,  did  not  know 
anybody  was  claiming  it  but  me,  bat  I  heard 
the  Conroes  were  claiming  it  *  *  *  Ed 
PajTie  stayed  there  two  or  three  months,  prob- 
ably. I  moved  some  lumber  there  to  improve 
the  place,  and  afterwards  moved  it  away, 
but  no  one  notified  me  to  move  it  I  sold  the 
lumber  to  old  man  Goss.  •  •  •  Joe  McDon- 
ald *  •  *  did  not  pay  any  rent.  He  agreed 
to  take  good  care  of  the  place  while  there,  said 
he  wanted  it  only  for  a  camping  place  and  did 
not  want  it  very  long." 

Joe  McDonald  says  that  he  recognized  Will 
Oonroe  as  the  owner  of  the  land  while  he  was 
there  cutting  ties;  that  he  knew  aU  of  the 
lines  of  the  384-acre  survey,  section  16,  Texas 
&  New  Orleans,  formerly  owned  by  the  Oon- 
roe Lumber  Company  and  now  owned  by  the 
South  Texas  Development  Company,  by  rea- 
son of  having  cut  the  timber  off  of  said 
tract  during  the  years  1907  and  1908,  and  was 
governed  by  the  lines  of  the  tract  He  says 
he  lived  there  from  June,  1907,  continuously 
until  March,  1906.  He  made  ties  for  the  Kir- 
by  Lumber  Company,  but  never  did  cultivate 
the  land  while  living  there.  He  says  Man- 
ning cultivated  about  one-fourth  acre,  or 
less,  in  potatoes,  in  the  summer  of  1907,  and 
denied  that  he  bad  any  arrangement  with 
Walter  Manning  about  living  on  the  land. 

Briefly  stated,  and  In  view  of  the  finding 
of  the  Jury,  it  may  be  said  that  Manning  oc- 
cupied the  premises  for  more  than  10  con- 
secutive years,  in  so  far  as  the  land  in  cul- 
tivation, or  fenced,  was  concerned ;  but  it  is 
practically  undenied  that  McDonald,  under 
authority  from  the  legal  owner,  cut  the  tim- 
ber from  the  remainder  of  the  land,  and  that 
for  that  purpose,  at  least,  for  a  considerable 
time  he  was  there  and  In  possession  to  such 
an  extent  that  Manning  consulted  bis  lawyer 
as  to  whether  he  could  stop  him  from  cut- 
ting the  timber.  He  was  advised  that  he 
could  not  do  so,  and  acquiesced  in  the  ad- 
vice of  his  lawyer  by  remaining  quiet  in  or- 
der to  finish  out  the  10  years  by  which  he  ex- 
pected to  mature  hla  title.  While  the  evi- 
dence is  conflicting  as  to  the  continuous,  un- 
disputed possession  of  Manning,  as  to  the 
house  and  improved  part  of  the  premises, 
and  the  finding  of  the  Jury  may  be  taken  as 
settling  that  question,  in  so  far  as  this  case 
Is  concerned,  in  appellee's  fovor,  the  evi- 
dence is  equally  certain  and  conclusive  that 
Manning  did  not  dispute  the  possession  and 
evidence  of  ownership'  of  the  legal  title 
holders,  nor  is  there  any  doubt  that  the  true 
owners  were  in  possession  of  all  of  said 
land,  except  the  improved  part,  for  the  pur- 
ix)se  of  cutting  the  timber.  Payne  was  there, 
and  McDonald  was  there,  and  he  was  there 
to  cut  the  timber,  and  did  cut  the  timber, 
nnder  authority  from  the  owner  and  without 
any  authority  from,  and  even  over  the  pro- 
test of,  the  appellee  in  this  case. 
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[1]  The  first  assignment  of  error  com- 
plaliM  of  the  action  of  the  court  In  refusing 
to  instruct  a  verdict  for  the  plaintifC  below 
for  all  of  the  land.  This  cannot  be  sustain- 
ed, because  the  question  of  appellee's  right 
to  the  land  he  had  under  fence  and  actually 
occupied  was  one  for  the  jury  to  pass  upon. 

[2]  Admittedly,  this  land  was  not  under 
fence,  except  the  small  field;  and  although 
the  evidence  of  the  defendant  below  shows 
that  he  had  surveyed  the  160-acre  tract  and 
defined  the  boundaries,  it  was  not  under 
fence.  And  it  has  often  been  held  in  Texas, 
In  matters  of  this  kind,  that  occupancy  of  a 
part  of  the  uulnclosed  land  by  the  true  own- 
er would  carry  with  It  the  constructive  pos- 
session of  such  part  of  the  whole  tract  as 
was  not  in  the  actual  occupancy  of  the  one 
claiming  by  limitation.  Freedman  ▼.  Bon- 
ner, 40  S.  W.  49;  Combes  et  aL  v.  Stringer 
et  al.  (Sup.)  167  S.  W.  218 ;  Evltts  v.  Both, 
61  Tex.  81. 

[S]  Applying  the  above  rules,  as  laid  down 
in  said  authorities,  the  appellee  in  this  case 
was  not  in  possession  of  all  of  said  tract  of 
land  for  a  continuous  period  of  10  years  as 
against  the  true  owner ;  and  the  true  owner, 
admittedly  being  in  possession  of  a  part  of 
the  land,  even  though  only  for  the  parpose 
of  cutting  timber,  was  in  possession  oon- 
stmctively  of  all  of  said  tract  not  actually 
inclosed  by  Manning.  We  have  held,  in 
Glover  v.  Pfeuffer,  163  S.  W.  984,  that  ad- 
verse possession,  as  meant  by  the  statute, 
need  be  only  as  against  the  true  owner,  but 
in  this  case  the  adverse  possession  of  Mc- 
Donald and  Payne,  certainly  as  to  McDmj- 
ald,  was  under  authority  from  the  true  own- 
ear  and,  as  a  matter  of  course,  such  occu- 
pancy would  break  the  continuity  of  i)osses- 
sion  of  that  part  not  inclosed  and  held  by 
Manning.  It,  therefore,  follows,  from  what 
we  have  said,  that  the  second  assignment  will 
be  sustained;  but  the  matters  complained 
of  in  the  third  and  fourth  assignments  will 
be  overruled  because  they  are  in  conflict  with 
our  ruling  in  the  Glover  r.  PfeuSer  Case, 
supra. 

[4]  The  fifth  assignment,  which  complains 
that  the  verdict  is  not  supported  by  the  evi- 
dence, is  also  sustained. 

When  Joe  McDonald  went  upon  this  land 
and  began  cutting  cross-ties,  be  unquestion- 
ably did  so,  not  only  without  the  consent  of 
Manning,  but  over  his  protest ;  for  there  can 
be  no  doubt  that  he  objected  to  it,  because 
he  went  and  conferred  with  his  lawyer  to 
ascertain  if  he  could  stop  this  trespassing, 
in  60  far  as  the  timber  was  concerned.  Pos- 
session for  the  purpose  of  cutting  and  re- 
moving the  timber  was  possession  as  much 
as  cultivating  the  land  itself  would  have  been. 
Appellee  knew  that  Will  Conroe,  or  the  Con- 
roe  Lumber  Company,  was  claiming  this 
land,  and  the  county  records  proclaimed  them 
at  that  time  as  being  the  true  owners  there- 


of. Be  knew  that  McDonald  was  cutting  the 
timber  under  claim  of  right  from  some  of  the 
owners,  the  land  having  changed  Iiandg  sev- 
eral times  during  the  period  he  claims  to 
have  matured  the  title  by  limitation.  If  they 
had  ousted  him  of  possession  of  the  field  and 
house,  as  it  is  contended  they  actually  did, 
it  would  have  been  no  more  effective  in  so 
far  as  stopping  the  running  of  limitation  Is 
concerned,  than  was  the  undisputed  posses- 
sion of  the  outlying  land  for  the  purpose  of 
cutting  the  timber.  The  question,  however, 
of  possession  of  the  inclosed  land  and  house 
by  McDonald  so  as  to  break  the  oontinuity  of 
limitation  was  one  for  the  jury.  The  amount 
of  the  land  so  held  is  uncertain  and  unde- 
fined. 

Therefore  the  judgment  is  reversed,  and 
the  cause  remanded  for  triaL 


GUDF  NAT.  BANK  v.  JOHNSON. 
(No.  457.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paaa 

May  27,  1915.     Bebearing  Doiied 

June  24.  1015.) 

Oabnishioent  €=>84— Proceeoihos— V^entjs— 

Waivee. 

A  bank  domiciled  in  J.  ooont^,  and  gar- 
nishee on  a  petitioa  in  a  cause  originating  in 
U.  county,  and  which  under  Rev.  St.  1911,  ait. 
283,  on  failure  to  mak«  answer,  was  subject  to 
a  commission  addressed  to  the  county  judge  or 
to  the  clerk  of  coanty  or  district  court  requir- 
ing him  to  dte  the  garnishee  to  answer  the 
writ,  by  filing  its  answer  in  the  cause  in  H. 
county  asking  for  a  dismissal  on  the  ground 
of  privilege  to  answer  in  the  county  of  its  resi- 
dence, thereby  waived  such  privilege. 

(Ed.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  <g=s>84.] 

Error  from  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 

Petition  in  garnishment  by  Walter  P.  John- 
son against  the  Gulf  National  Bank,  vrith  ex- 
ception and  answer  by  the  garnishee.  Judg- 
ment for  petlti<mer,  and  the  garnishee  brings 
error.    Afllrmed. 

J.  S.  Wheless  and  Smith,  Crawford  & 
Mead,  all  of  Beaumont,  Campbell,  Sonfield, 
Sewall  &  Myer,  of  Houston,  and  C.  L,  Gallo- 
way, of  £1  Paso,  for  plaintiff  in  error.  Hunt, 
Myer  &  Teagle,  of  Houston,  for  defendant  in 
error. 

WALTHALIiv  '•  ^1^1^  cause  originated  in 
the  Harris  county  district  court  by  the  filing 
by  W.  F.  Johnson,  defendant  in  error,  of  a 
petition  in  garnishment  against  Gulf  Nation- 
al Bank,  plaintiff  in  error,  reciting  that  there- 
tofore in  a  certain  cause  In  that  court  in 
which  he  (W.  F.  Johnson)  was  plaintUT  and 
A.  H.  Whited,  W.  T.  McKallip,  Marrs  Mc- 
Lean, W.  D.  Gordon,  George  W.  Newman,  J. 
H.  Putnam,  Jr.,  and  Geo.  W.  Hooks,  were  de- 
fendants, plaintiff  recovered  judgment  against 
said  defendants  for  (4,883.94,  interest  and 
costs;  that  nothing  had  been  paid  on  the 
judgment,  and  that  it  was  still  in  force,  and 
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making  other  recitations  not  necessary  to  re- 
cite ;  that  plaintiff  has  reason  to  belleTe  and 
did  beUeve  that  Gulf  Natlowil  Bank  of  Beau- 
mont, Jefferson  county,  Tex.,  is  Indebted  to 
the  defendants  In  the  original  suit,  naming 
them,  and  that  some  oif  the  defendants,  nam- 
ing them,  were  owners  of  shares  of  stock  In 
said  bank  or  had  Interest  therein,  and  pray- 
ed for  a  writ  of  garnishment  against  said 
bank.  Thereafter  the  garnishee  bank  filed 
In  the  district  court  in  which  the  suit  was 
pending  an  exception  and  answer  to  the  writ 
of  garnishment,  reciting  its  domicile  to  be  In 
Jefferson  county,  that  It  was  not  required 
to  answer  the  writ  of  garnishment  because  of 
its  residence  in  a  county  other  than  the  coun- 
ty In  which  the  proceeding  was  pending,  and 
that  no  commission  had  been  Issued  requir- 
ing the  officer  to  cite  the  garnishee  to  answer, 
as  required  by  article  283,  Revised  Statutes, 
and  prayed  that  the  writ  of  garnishment  be 
dismissed.  In  the  erent  the  writ  was  not  dis- 
missed the  garnishee  made  answer  reciting 
that  it  had  on  deposit  in  Its  bank  at  Beau- 
mont to  the  credit  of  some  of  the  defendants 
certain  sums  of  money  named,  and  that  one 
of  the  defendants  was  the  holder  and  owner 
of  ten  shares  of  the  capital  stock  In  the  bank, 
describing  same ;  that  It  had  been  obliged  to 
employ  the  service  of  attorney's  to  prepare 
and  file  answer  and  asked  that  a  fee,  naming 
the  same,  be  allowed. 

The  record  discloses  no  other  proceeding  In 
the  trial  court  than  the  entry  of  judgment  In 
favor  of  appellee  against  the  garnishee  for 
the  aggregate  amount  of  money  shown  to  be 
In  the  possession  of  the  garnishee  bank  and 
owed  to  each  of  defendants,  directing  the  sei- 
zure and  sale  as  under  execotlon  of  the  ten 
shares  of  stock  In  the  bank  In  satisfaction  of 
the  judgment,  and  allowed  the  garnishee  an 
attorney's  fee  and  taxing  same  as  costs.  The 
judgment  recites  that  the  case  came  on  to 
be  heard  In  term  time,  "and  also  came  de- 
fendant, Gulf  Nati<»al  Bank,  garnishee,  by 
its  attorneys  of  record,  and  announced  ready 
for  trlaL" 

Plaintiff  In  error  presents  one  assignment 
of  error  as  follows: 

"The  court  erred  in  not  snstalninir  the  ex- 
ception and  plea  as  set  forth  in  its  answer  to 
the  writ,  and  in  overruling  the  same  and  en- 
tering jadgment  upon  the  answer  made  upon  the 
sole  and  only  condition  that  said  exception 
should  be  overruled." 

The  statute  provides  the  form  of  the  writ 
of  garnishment  and  the  manner  of  its  service 
and  return.  Article  283,  Revised  Statutes 
1911,  provides: 

"If  the  garnishee  resides  in  some  other  county 
than  that  in  which  the  proceeding  is  pending, 
and  fails  to  make  answer  to  the  writ,  the  court 
shall,  on  motion  of  plaintiff,  issue  a  commission 
addressed  to  the  derk  of  the  district  court,  the 
county  judge,  the  clerk  of  the  county  court,  or 
any  notary  public  of  the  county  in  which  the 
garnishee'  is .  alleged  to  reside,  or  by  requiring 
him  to  cite  such  garnishee  to  answer  the  writ 
of  garnishment." 


The  statute  then  provides  the  procedure  to 
be  had  under  the  conmilsslon,  and  that,  wbeu 
duly  served,  the  nonresident  garnishee  shall 
make  his  answer  before  the  commissioner  ap- 
pointed. But  In  this  case  the  garnishee  did 
not  await  the  filing  of  the  motlMi  for  the 
commission  and  the  appointment  of  the  com- 
missioner, but  filed  a  proceeding  In  the  court 
In  which  the  suit  was  pending  to  quash  the 
garnishment  writ,  and  based  its  proceeding 
or  motion  upon  the  alleged  fact  that  the  com- 
mission had  not  been  Issued,  and  at  tSie  same 
time  filed  its  answer  In  the  court  The  only 
question  presented.  It  seems  to  us,  Is:  Did 
the  court  have  jurisdiction  to  then  render 
judgment  on  the  answer?  We  believe  that  he 
did.  Immunity  from  the  suit  in  Harris  coun- 
ty, away  from  the  garnishee's  place  of  resi- 
dence In  Jefferson  county,  was  a  privilege 
personal  to  the  garnishee  whldi  the  garnishee 
could  waive.  The  motion  for  the  commis- 
sion would  lie  or  be  necessary  only  In  the 
event  the  gramlshee  "falls  to  make  answer  to 
the  writ,"  but  the  garnishee  filed  a  motion  to 
quash  the  writ,  a  motion  that  would  not  lie, 
and  then  answered,  and  by  doing  so  waived 
Its  personal  privilege  to  have  the  commission 
Issued  and  make  Its  answer  before  the  com- 
missioner. 

It  may  be  that  the  garnishee  could  not 
waive  the  service  of  the  writ  of  garnishment, 
but  the  writ  was  served,  ^nd  that  question  Is 
not  before  us.  The  court  acquired  jurisdic- 
tion over  the  property  in  the  hands  of  the 
garnishee  by  the  service  of  the  writ  of  gar- 
nishment, and  the  garnishee  waived  Its  privi- 
lege to  answer  In  the  county  of  Its  residence 
before  the  commissioner  by  filing  an  answer 
to  the  writ  In  the  court  In  which  the  pro- 
ceeding was  pending,  in  Harris  county.  Wal- 
ter A.  Wood  M.  &  R.  Machine  Co.  v.  Ed- 
wards, 9  Tex.  Civ.  App.  537,  29  S.  W.  418; 
Rood  on  Garnishment,  §  237. 

The  judgment  is  affirmed. 


DYESS  et  aL  v.  ROWB.     (No.  S474.)t 

(Ooort  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  19,  1915.     Rehearing  Denied 

June  23,  1915.) 

1.  Specifio  Pebfobmanck  «=>86— Contract— 
Actions. 

Where  deceased  breached  a  contract  to 
make  a  will  in  consideration  of  services,  suit 
may  be  maintained  either  for  specifio  perform- 
ance or  on  a  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  223,  224 ;  Dec.  Dig.  «s> 
86.] 

2.  Limitation  of  Actions  *=»4ft— Running 
or  Statute. 

Limitations  against  actloDS  on  contracts  to 
make  a  will  in  return  for  services  begin  to  run 
from  the  death  of  the  person  for  whom  the  serv- 
ices are  rendered. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  K  240-253 ;  Dec.  Dig.  «=:» 
46.] 
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8.  Wnxs  ig=s>68— CoNTBACT  to  Make. 

A  contract  to  make  a  bequest  in  return  for 
services  may  be  either  express  or  implied;  but, 
wliere  an  implied  contract  is  relied  on,  it  must 
be  alleged  and  proven,  since  a  mere  expectation 
of  remuneration  by  a  bequest,  unless  induced  by 
the  actions  or  language  of  the  person  benefited 
by  services,  is  insufficient  to  show  contract  to 
make  a  bequest. 

[Ed.  Note. — For  other  cases,  see  WOIs,  Cent. 
Dig.  §§  17&-182;    Dec.  Dig.  <S=36&] 

4.  WiiiB  €=»68— Agreements  to  Make— Ac- 
tions. 

In  a  BDit  for  breach  of  an  agreement  to 

make  a  will  in  plaintiff's  favor,  recovery  can  be 

had  only  on  an   express  contract,  where  such 

contract  was  alleged. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  §§  17&-182;   Dec.  Dig.  <S=>68.] 

6.  husbahd  and  wlvb  €=«80— contbaotb  of 
Wife. 

An  agreement  by  a  feme  covert  to  make  a 
bequest  in  favor  of  another  is  not  binding  on 
her,  unless  ratified  by  her  after  she  became  dis- 
covert. 

[BM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  32T-330;  Dec.  Dig.  «3980.J 

&   WlI,M  <8=>58  — CONTBACTS  TO  MaEK  — AC- 
TIONS—EVIDENCE. 

An  agreement  to  make  a  will  in  return  for 
services  must  be  fully  and  satisfactorily  proved. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  $§  164,  165;   Dec.  Dig.  <S=»58.] 

7.  Wills  <S=>58— Agreements  to  Make— Evi- 
dence—Sufficiency. 

In  an  action  for  breach  of  an  agreement  to 
make  a  will  in  claimant's  favor,  evidence  held 
insufficient  to  establish  any  agreement  under 
which  claimant  rendered  services. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  164. 166;   Dec.  Dig.  «=358.] 

Appeal  from  District  Court,  Wharton 
County;    Samuel  J.  Styles,  Judge. 

Claim  by  S.  P.  Rowe  against  the  estate  of 
Mrs.  Josephine  Howe.  It  was  approved  In 
the  county  court,  and  Sydney  P.  Hill  ap- 
pealed. Pending  appeal  he  assigned  his  in- 
terest to  H.  A.  CUne  and  another.  From  a 
Judgment  of  the  district  court  granting  the 
allowance,  the  assignees  appeal.  Reversed 
and  rendered. 

Durrett  &  Dyess  and  Edmund  Helnsohn, 
all  of  T«nple,  and  H.  A.  Cllne  and  John  A. 
Barclay,  both  of  Wharton,  for  appellants. .  D. 
F.  Rowe,  Leonard  Doughty,  and  John  A.  Bal- 
lowe,  all  of  Houston,  and  O.  G.  Kelley  and 
W.  L.  Hall,  both  of  WhartMi,  for  appellee. 

FLT,  C.  J.  Appellee  sought  to  prove  a 
claim  for  |7,000  against  the  estate  of  Mrs. 
Josephine  Rowe,  whose  estate  was  being  ad- 
ministered by  appellee.  He  alleged  In  his 
petition  to  the  county  court: 

That  John  T.  Rowe  was  the  husband  of  Jose- 
phine B.  Rowe,  and  uncle  of  appellee;  that  for 
years  John  T.  and  Josephine  were  invalids; 
that  appellee,  at  their  special  request,  took 
charge  of  their  business  and  conducted  the  same 
for  them  "and  gave  them  every  attention  re- 
quired by  them  for  their  personal  comfort ;  that 
be  and  his  wife  waited  on  and  served  the  two 
old  persons  for  years  and  received  no  compensa- 
tion for  the  same,  but,  in  consideration  therefor, 
John  T.  Rowe  and  wife  promised  and  agreed 


that  whichever  gnrvived  were  going  to  devise  to 
claimant  tl^eir  property  as  aforesaid,  and,  in 
expectancy  of  such  bequest,  claimant  proceeded 
as  aforesaid,  and  did  and  performed  the  services 
as  aforesaid,  among  many  more  not  herein  alleg- 
ed, these  allegations  being  merely  partial,  and 
made  for  the  purpose  of  partially  eloddatiiis 
the  account  aforesaid." 

Again  It  was  alleged: 

"And  claimant  shows  that  it  was  the  intentio* 
of  said  John  T.  Rowe  and  wife  or  the  survivor 
to  devise  same  to  claimant,  and  it  was  agreed 
and  understood  by  and  between  them  that  at 
their  death  the  said  property  should  belong  to 
claimant  in  consideration  of  his  and  hia  wife's 
said  services  and  others,  as  aforesaid;  and  the 
said  John  T.  Rowe  made  a  will  to  his  wife,  be- 
queathing to  her  his  total  interest  in  all  their 
property,  all  of  which  was  community  property 
(so  that  in  law  the  same  would  have  descended 
to  her  exactly  as  devised  had  said  John  T. 
Uowe  died  intestate ;  they  having  no  children 
or  descendants  thereof),  but  with  the  under- 
standing that  the  survivor  should  will  said 
property  to  claimant" 

It  was  also  alleged  that  John  T.  Rowe  died 
on  July  10, 1912,  and  Mrs.  Josephine  B.  Rowe 
died  about  two  months  thereafter ;  that  after 
the  death  of  her  husband  Mrs.  Rowe  ratified 
the  agreement  to  devise  the  property  to  ap- 
pellee, but  was  prevented  from  so  doing  by  a 
relative  who  would  inherit  from  her  if  no 
win  was  made. 

The  evidence  shows  that  John  T.  Rowe  and 
his  wife  each  made  to  the  other  a  wUl  be- 
queathing each  to  the  other  all  their  proi>- 
erty.  He  died  first,  and  of  course  all  (rf  the 
property  became  that  of  the  surrlTlng  wlfei 
She  died  without  making  another  will,  and, 
having  no  children,  the  pr(^>erty,  oa  her 
death,  passed  to  her  nearest  of  kin,  a  nephew 
and  two  nieces.  Appellee  bought  the  interest 
of  the  two  nieces  and  opened  up  administra- 
tion on  the  property.  Sydney  P.  Hill,  the 
nephew,  InberUed  on^half  of  the  estate. 
The  claim  was  approved  in  the  county  court, 
and  Hill  appealed,  and  pending  the  appeal 
sold  all  of  his  interest  la  the  estate  to  H.  A. 
Cline,  except  the  portion  theretofore  assign- 
ed to  A.  D.  Dyess  for  his  legal  seryices.  In 
the  district  court  judgment  was  rendered  in 
favor  of  appellee  for  $3,000,  and  from  that 
Judgment  this  appeal  has  been  perfected. 

[1 ,  2]  The  right  to  sue  cm  a  contract  to  be- 
queath property  is  conceded,  and  the  salt 
may  be  one  of  specific  performance,  or  on  a 
quantum  meruit  for  the  services  performed 
for  the  deceased  person.  Limitation  against 
such  contracts  would  begin  to  run  the  date 
of  the  death  of  the  person  with  whom  the 
contract  was  made  and  for  whom  the  services 
were  performed.  Borland,  Wills  and  Admin- 
istration, p.  26  et  seq. ;  Mod.  Law  Cont.  i 
650 ;  Wyche  v.  Clapp,  43  Tex.  543 ;  Stevens 
V.  Lee,  70  Tex.  279,  8  S.  W.  40;  Jordan  t. 
Abney,  97  Tex.  206,  78  S.  W.  486 ;  Raycraft 
r.  Johnston,  41  Tex.  CIt.  App.  486,  93  S.  W. 
237;  Waddell  v.  Waddell  (Tenn.)  42  S.  W. 
46;  Clark  v.  West,  96  Tex.  437,  78  a  W 
797;  Von  CarlowitB  v.  BemBtelii,  28  Tex. 
Civ.  App.  8,  66  S.  W.  464. 
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[3]  The  contract  to  bequeath  may  be  ex- 
press or  Implied,  as  In  the  case  of  other  con- 
tracts ;  but,  In  case  of  an  Implied  contract  to 
bequeath  (that  la,  where  the  circumstances 
manifest  an  understanding  by  both  parties 
that  compensation  will  be  made  by  will  for 
services  rendered),  Such  contract  must  be  al- 
leged and  proved.  Mere  expectation  of  re- 
muneration by  a  bequest,  unless  superinduc- 
ed by  the  conduct,  actions,  or  language  of 
the  person  benefited  by  the  services,  is  insuf- 
ficient, and  the  services  will  be  deemed  vol- 
untary and  gratuitous.  The  rules  of  law  ap- 
plicable to  the  subject  of  contracts  generally 
apply  to  agreements  to  devise  or  bequeath 
property. 

[4,  S]  In  this  case  an  express  contract  to 
bequeath  the  estate  to  appellee  was  alleged, 
and  It  could  be  sustained  only  by  evidence 
of  an  express  contract.  Shiner  v.  Abbey,  77 
Tex.  1,  13  S.  W.  613.  The  express  contract 
must  have  been  made  by  Mrs.  Rowe  after  the 
death  of  her  husband,  for  the  contract  made 
by  her.  If  any,  was  made  while  she  was  a 
feme  covert  and  would  not  bind  her,  and  as 
intimated  in  Jordan  v.  Abney,  hereinbefore 
cited,  the  mere  continuance  after  the  hus- 
band's death  of  pre-existing  conditions  would 
not  constitute  it  a  contract  on  her  part  It 
follows  that  Mrs.  Rowe  could  not  be  bound 
by  any  contract,  unless  It  was  made  after 
the  death  of  her  husband. 

[(]  It  is  a  delicate  matter  to  allow  a  con- 
tract of  the  character  of  the  one  under  con- 
sideration to  prevail,  for  the  dead  man  can- 
not tell  about  the  affair,  and  the  testimony 
obtained  is  usually  in  favor  of  the  living,  for 
the  latter  are  usually  the  prime  favorites 
as  against  those  whose  tongues  are  closed  in 
death.  Such  being  the  condition  of  affairs 
when  such  a  contract  is  made  the  basis  of  a 
recovery,  it  must  be  fully  and  satisfactorily 
proved. 

[7]  The  evidence  faQs  to  show  an  express 
contract'  on  the  part  of  John  T.  Rowe  and 
Josephine  B.  Rowe  to  bequeath  to  appellee 
their  property  or  any  part  thereof,  as  a  re- 
view of  the  testimony  will  indicate.  J.  H. 
H.  Dennis,  a  witness  for  appellee,  testified 
that  Mrs.  Rowe,  after  her  husband's  death, 
told  him  that  she  wanted  to  give  a  part  of 
her  property  to  her  niece  and  part  to  appel- 
lee. The  witness  was  the  attorney  of  John 
T.  and  Josephine  B.  Rowe,  and  often  discuss- 
ed their  business  affairs  with  them,  and  drew 
their  wills  to  each  other  tor  them.  Mrs. 
Rowe  was  undecided  as  to  what  disposition 
to  make  of  her  property  after  her  husband's 
death.  Mrs.  Rowe  never  told  Dennis  that 
she  htd  promised  to  leave  the  estate  to  ap- 
pellee. He  did  not  testify  that  he  had  com- 
municated any  of  the  narrated  facts  to  ap- 
pellee. 

Dr.  Andrews  testified: 

"I  never  beard  them  say  who  they  were  going 
to  give  all  of  their  property  to,  but  I  have  heard 
them  say  that  Pinkney  (appellee)  was  the  only 
relative,  and  that  he  bad  lost  lots  of  time  and 


taken  up  lots  of  time,  but  that  he  would  never 
lose  anything  for  it;  that  he  would  be  paid  for 
It  in  the  end ;  talked  a  great  lot  about  it.  They 
both  said  that.  I  heard  them  a  great  many 
times.  The  old  lady  repeated  that,  about  two 
weeks  before  she  died,  to  me.  She  asked  me  to 
get  Pinkney  to  come  down  there  and  fill  up  a 
cistern  and  mow  her  yard,  and  she  told  me  then, 
right  on  that  day,  that  Pinkney  would  never 
lose  anything.  That  was  after  the  old  man 
died.  •  *  *  She  told  me  then  she  expected  to 
pay  Pinkney  in  the  end." 

There  was  not  one  word  about  a  promise 
to  devise  her  property  to  api)elle&  He  testi- 
fied further: 

"I  never  heard  them  say  they  were  going  to 
leave  their  whole  estate  to  anVbody.  I  don't 
think  I  ever  spoke  to  Pinkney  Rowe  about  that 
thing  in  my  life  until  after  the  old  man's  death." 

P.  O.  Brooks  testified  that  he  had  heard 
the  old  couple  say  that  when  they  died  they 
Intended  to  give  him  all  their  property.  He 
did  not  state  that  he  aver  communicated 
what  they  said  to  appellee. 

Armstrong  testified: 

That  the  old  couple  told  him  they  intended  to 
leave  appellee  weU  "fixed."  "I  didn't  hear  them 
say  as  to  whether  they  were  going  to  leave  all 
of  the  property  to  him  or  what  portion  of  it. 
I  don't  remember  telling  Pinkney  about  these 
conversations;  about  what  the  old  people  had 
stated  about  their  going  to  remember  him.  I 
never  said  anything  to  him  about  it." 

Appellee  did  not  swear  that  he  had  any 
contract  with  the  Rowes  In  regard  to  the 
disposition  of  their  property.  He  merely  tes- 
tified: 

"In  rendering  these  services,  I  expected  to  re- 
ceive remuneration  for  it." 

Evidence  that  the  Rowes  stated  to  third 
persons  that  they  intended  to  leave  their  es- 
tate to  appellee  did  not  constitute  a  contract 
to  so  leave  It,  especially  as  such  statements 
were  never  communicated  to  him. 

In  the  case  of  Steele  v.  Steele,  161  Mo.  566, 
61  S.  W.  815,  William  Steele  had  taken  the 
plaintiff  into  his  family  and  reared  him  as 
a  son  and  from  time  to  time  stated  that  be 
intended  to  leave  plaintiff  his  property.  This 
was  held  not  to  bind  William  Steele  to  be- 
queath his  property  to  the  plaintiff.  The 
court  adopted  the  following  statement  of 
plaintiff's  counsel  as  a  right  conception  of 
the  law  as  applied  to  such  cases: 

"We  are  aware  of  the  fact  that  In  the  trial 
of  this  case  the  burden  rested  on  the  plaintiff 
and  it  was  his  duty  to  present  to  the  chancellor 
evidence  so  strong,  cogent,  and  convincing  as  to 
remove  and  exclude  every  doubt  that  decedent 
made  the  contract ;  but  such  evidence  may  con- 
sist in  the  declaration  and  acts  of  decedent, 
with  their  attending  circumstances." 

In  the  Kentucky  case  of  Gross  v.  Newman, 
50  S.  W.  530,  a  nephew  of  the  decedent  had 
taken  the  latter  to  his  house  and  cared  for 
him  for  eight  years,  and  the  nephew  claim- 
ed that  his  uncle  had  agreed  to  pay  him  by 
a  bequest  The  court  held  that  it  would  "not 
enforce  such  a  contract  between  relatives, 
against  the  estate  of  a  decedent,  unless  the 
proof  is  clear  and  decisive."  In  that  case 
the  nephew  expected  his  uncle  to  bequeath  a 
portion  of  the  estate,  and  was  Justified  in  so 
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thinking  by  the  declarations  of  decedent, 
"bnt,"  says  the  court,  "It  la  by  no  means 
dear  that  the  Intestate  obligated  himself  to 
make  this  disposition  of  his  property,  or 
that  there  was  any  agreement  that  this 
should  be  done  in  consideration  of  his  board 
by  appellant"  The  case  Is  quite  similar  to 
this,  and  the  language  of  the  Kentucky  court 
is  peculiarly  appropriate  to  this  case. 

In  the  case  of  Newton  v.  Field,  98  Ky. 
186,  32  S.  W.  623,  It  was  testified  by  wit- 
nesses that  a  decedent  had  promised  to  re- 
member the  plaintiff  in  her  will  and  prom- 
ised to  provide  for  plaintiff  on  account  of 
services  rendered  by  the  latter,  but  the 
court  held  that  the  testimony  was  Insufficient 
to  establish  a  contract  whereby  the  decedent 
had  promised  to  make  compensation  in  her 
will  for  such  services.    The  court  said: 

"But  the  bare  statement  that  she  would  be 
provided  for  or  remembered  in  the  will  of  testa- 
trix will  not  justify  tlie  conclusion  that  testa- 
trix made  a  contract  by  which  she  would  make 
a  devise  equivalent  in  value  for  tlie  services  of 
the  appellee,  and,  having  failed  to  do  so,  the 
courts  of  the  country  should  make  provision  for 
her  out  of  the  testatrix's  estate.  That  appellee 
performed  services  for  the  decedent  is  not  ques- 
tioned, but,  if  entitled  to  remuneration,  she 
should  have  amended  her  petition  and  asked  for 
the  value  of  her  services  upon  a  quantum  mer- 
uit." 

In  this  case,  as  In  that,  the  evidence  of 
declarations  of  the  decedents  as  to  what 
they  intended  to  do  as  to  remunerating  ap- 
pellee for  his  services  did  not  constitute  a 
contract  to  bequeath  property  to  him. 

In  the  Illinois  case  of  Collar  v.  Patterson, 
137  lU.  403,  27  N.  £>.  604,  the  statements 
made  by  the  decedent  were  much  stronger 
than  those  sworn  to  In  this  case,  and  they 
were  made  In  the  presence  of  the  plaintiff, 
and  yet  the  court  held: 

"This  evidence  not  only  fails  to  show  an  ac- 
knowledgment on  his  part  to  pay  a  debt,  but 
clearly  shows  that  the  deceased  did  not  under- 
stand that  any  indebtedness  existed  in  claim- 
ant's favor  against  him,  in  the  sense  of  a  legal 
liability." 

So  in  tills  case  the  decedents  only  express- 
ed their  gratitude  to  appellee  for  his  serv- 
ices and  a  desire  to  recompense  htm,  but 
there  was  no  admission  of  a  contract  to  pay 
him  through  a  will,  or  that  there  was  any 
legal  liability  upon  their  part  to  pay  a  debt 
to  appellee. 

It  must  be  kept  In  mind  that  appellee 
pleaded  an  express  contract  on  the  part  of 
the  decedents  to  t>equeath  property  to  him. 
There  Is  not  one  item  of  testimony  tending  to 
show  that  any  such  contract  was  ever  dream- 
ed of  by  decedents.  The  most  that  can  be 
obtained  from  the  testimony  Is  an  implied 
contract  to  pay  for  services  and  was  not 
pleaded,  and,  If  it  bad  been,  a  claim  based 
on  such  a  contract  would  be  barred  by  llmi- 


tallons  within  two  years.  If  there  was  only 
an  implied  contract  to  pay  for  the  services, 
there  could  have  been  no  contract  to  pay 
through  a  will,  and  limitations  would  begin 
to  run  from  the  time  of  performance  of  the 
services. 

John  T.  Bowe  and  wife  may  have  Intend- 
ed to  bequeath  their  property  to  appellee, 
and  he  may  have  labored  for  them  with  the 
expectation ;  but,  unless  there  was  an  ex- 
press understanding  and  agreement  between 
them  that  a  will  would  be  made  in  his  favor 
to  recompense  him  for  his  services,  under  the 
pleadings  there  could  be  no  recovery.  Ap- 
pellant cites  the  case  of  Wright  v.  Wright, 
09  Mich.  170,  58  N.  W.  64,  23  U  B.  A.  196, 
opinion  by  the  Supreme  Court  of  Michigan, 
to  sustain  the  contention  that,  in  a  case 
where  no  certain  kind  of  contract  is  declared 
upon,  the  claimant  could  recover  on  proof 
of  an  Implied  contract.  That  may  be  true, 
but  no  court  has  held  that  "a  court  of  equi- 
ty, of  conscience,  and  of  right"  will  permit 
recovery  of  a  claim  based  on  allegations  of 
an  express  contract,  upon  proof  of  an  im- 
plied contract  We  know  of  no  rule  that 
would  permit  a  court,  when  an  appeal  Is 
made  to  its  equity  powers,  to  disregard  the 
pleadings  and  Ignore  that  old  undisturbed 
rule  that  allegation  and  proof  most  cor- 
respond. 

Appellee  contends  that  "one  of  the  highest 
powers  of  a  court  of  equity,  and  which  had 
more  to  do  with  bringing  this  character  of 
jurisprudence  Into  existence,  is  to  see  to  the 
express  carrying  out  of  such  contracts" ;  but, 
if  this  sweeping  assertion  could  be  taken  as 
well  founded,  still  In  our  zeal  to  enforce  such 
contracts  we  should  not  lose  sight  of  that 
salutary  rule: 

"But  the  evidence  in  all  such  cases  should  be 
clear,  distinct,  and  positive.  Where  a  claim  of 
this  kind  is  not  asserted  until  after  the  alleged 
debtor's  death,  and  particularly  where  it  covers 
a  longr  period  of  time,  the  stalcness  of  the  claim 
is  calculated  to  awaken  suspicion  as  to  its  va- 
Udity;  hence  nothing  but  unequivoiAl  evidence 
of  its  truth  will  satisfy  the  plainest  demands  of 
justice  and  good  faith."  Woemer,  Am.  Law 
Adm.  pp.  *824,  825. 

There  is  evidence  In  this  case  strongly 
tending  to  show  that  appellee  did  not  have 
any  understanding  with  his  uncle  and  aimt 
as  to  being  remunerated  for  his  services,  for 
in  1909  he  executed  his  promissory  note  to 
John  T.  Rowe  for  $1,000,  payable  in  a  year. 
That  note  was  given  after  many  years  of 
the  alleged  services  had  been  performed. 
The  evidence  also  showed  that  appellee  had 
sworn  before  the  trial  of  this  cause  that  his 
services  were  performed  gratuitously,  "just 
like  a  son  would  for  a  father." 

The  judgment  is  reversed,  and  Judgment 
here  rendered  rejecting  'the  claim  of  appellee. 
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NELSON  V.   BOGQS.     (No.  T379.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

June  12,  1915.) 

1.  Afpeai.  and  Ebbob  €=>737— Assiqhuentb 
OF   Ebbob — Sufficiency. 

Under  Bev.  St.  1805,  art  1018,  reqairing 
appellant  or  plaintiff  in  error  to  file  assignments 
of  error  distinctly  specifying  the  grotmds  on 
which  he  relies,  an  assignment  of  error  assert- 
ing that  the  court  erred  in  overruling  general 
and  special  demurrers  to  the  answer  was  too 
general  to  require  consideration  where  there 
were  several  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3030-3032;  Dec.  Dig.  «=» 
737.1 

2.  EVIDENOK    «=»444    —    PaSOI.    BVIDBNCK    TO 

Vaby  Wbixino — Showing  Conditional  Db- 

UVEBT. 

Where  a  contract  for  the  sale  pf  land  was 
delivered  to  a  third  party,  the  vendor  could 
show  by  parol  that  it  was  not  to  take  effect 
and  become  an  absolute  obligation,  unless  he 
was  able  to  procure  a  conveyance  of  the  land 
from  another  party,  as  this  did  not  contradict 
the  writing,  but  simply  proved  that  there  never 
Tvas  any  concluded  contract,  and  this  rule  ap- 
plies as  well  where  the  contract  involved  is  one 
for  the  sale  of  land  as  where  it  is  one  relating 
to  a  commercial  transaction  or  a  sale  of  per- 
sonal property. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |!  1929-1044,  2049;  Dec.  Dig.  «=> 
444.] 

3.  Afpeai,  and  Ebbob  «s>544— Besebvatioh 
OF  Grounds  of  Ueview — Exceptions. 

Under  Act  33d  Leg.  c.  59,  the  giving  or  re- 
fusal of  charges  cannot  be  reviewed  by  an  ap- 
pellate court  unless  bills  of  exception  are  taken 
to  the  court's  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2412-2415,  2417-2420, 
2422-2426,  2428,  2478.  2479;  Dec.  Dig.  «=» 
544.] 

4.  Afpeai.  and  Ebbor  €=>742— Assignuxnts 
OF  Ebbob— Sufficiency. 

In  an  action  for  a  forfeit  under  a  contract 
for  the  sale  of  land  defended  on  the  ground  that 
the  contract  was  not  to  become  effective  unless 
defendant  could  procure  a  conveyance  from  a 
third  party,  plaintiff  assigned  as  error  that  the 
court  erred  in  permitting  defendant  to  open 
and  <dose  because  such  action  gave  defendant  an 
advantage  over  plaintiff  in  the  argument,  and 
because  defendant  admitted  the  contract  sued 
on,  but  denied  its  legal  effect  and  whereas 
taking  the  whole  facts  necessary  to  make  out 
defendant's  liability  plaintiff  was  entitled  to 
open  and  close.  The  assignment  was  not  sub- 
mitted as  a  proposition,  no  proposition  was 
advanced  under  it,  and  no  statement  in  sup- 
port thereof,  such  as  is  required  by  the  rules 
vraa  made.  Held,  that  the  assignment  could  not 
be  considered,  especially  as  the  burden  of  proof 
was  on  defendant,  and  so  far  as  anything  to 
the  contrary  appeared  from  the  assignment  of 
error,  he  was  entitled  to  open  and  close. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  {  3000 ;   Dec.  Dig.  (g=>742.] 

Appeal  from  District  Court,  Kaufman 
County;    F.  L.  Hawkins,  Judge. 

Action  by  John  Nelson  against  George  E. 
BoggB.  Judgment  for  defendant,  and  plaln- 
tur  appeals.    Affirmed. 

Woods  &  Morrow,  of  Kaufman,  for  api)el- 
lant.  Boss  BuSmaster  and  Wynne  &  Wynne, 
nil  ot  Kaufman,  for  appellee.. 


TALBOT,  J.  The  appellant,  lobxi  Nelson, 
brought  this  suit  against  appellee,  George  B. 
Boggs,  to  recover  the  sum  of  $560  as  a  for- 
feit for  an  alleged  breach  of  a  written  con- 
tract signed  by  appellant  and  appellee  for 
the  sale  and  purchase  of  a  tract  of  land  sit- 
uated In  Kaufman  county,  Tex.  jRie  con- 
tract declared  on  describes  the  land  and  is 
dated  the  30th  day  of  December,  1913.  It  re- 
cites In  substance,  that  the  appellee,  Boggs, 
"agrees  to  sell  and  does  sell"  to  the  appellant. 
Nelson,  the  land  therein  described ;  that  the 
appellant.  Nelson,  "agrees  to  buy  and -does 
buy  said  land,  and  agrees  to  pay  the  sum  of 
$3,200  for  same  as  follows:  '$560  cash,  the 
balance  to  be  divided  into  notes  so  that  the 
principal  and  interest  will  amount  to  $300 
per  annum,  the  notes  to  be  In  the  usual  form 
of  vendor's  lien  and  to  bear  8  per  cent.  Inter- 
est per  annum  ifrom  January  1,  1914,  the  In- 
terest payable  annually  as  It  accrues.' "  The 
contract  then  stipulates  that  appellee  will 
furnish  an  abstract  showing  a  good  title  to 
the  land,  and  pay  Interest  on  all  outstanding 
Indebtedness  to  January  1, 1914,  and  taxes  to 
include  1913,  and  to  give  appellant,  Nelson, 
possession  <^  the  premises,  upon  said  cash 
payment  by  January  15,  1914,  "in  as  good 
condition  as  same  is  now  In  except  natural 
wear  and  inevitable  results."  The  contract 
contains  the  further  redtationB,  in  sub- 
stance, that  the  appellee,  Boggs,  attaches 
to  the  contract  his  check  In  the  sum  of  $500 
as  a  forfeit,  and  the  appellant.  Nelson,  at- 
taches a  biU  of  sale  to  certain  personal  prop- 
erty, and  that  should  the  said  Boggs  do  all  the 
things  agreed  to  be  done  by  him,  and  the  said  / 
Nelson  then  falls  and  refasee  to  ];>erform  his 
part  of  the  contract,  then  the  said  Boggs 
shall  receive  all  the  property  described  in 
said  bill  of  sale  as  a  forfeit,  and  that  should 
the  said  Boggs  fall  and  refuse  to  perform  his 
part  at  the  contract,  then  the  said  Nelson 
shall  receive  said  check  for  $560  as  a  forfeit, 
and  there  shall  be  no  further  cause  of  action 
in  the  premises.  The  contract  farther  re- 
cites that: 

"It  is  understood  that  George  G.  Shaw  shall 
hold  contract  and  all  papers  pertaining  thereto 
for  said  parties  in  trust 

The  appellant  alleged  that  a  few  days 
after  the  conflact  for  the  sale  and  pnrchase 
of  the  land  in  question  was  executed,  the 
appellee  notified  appellant  that  he  would  not 
carry  oat  said  contract,  and  thereupon 
breached  the  same  without  any  fault  on  the 
part  of  appellant;  that  appellee  willfully 
and  wrcmgfully  breached  said  coptract,  al- 
though appellant  was  then  ready,  willing, 
and  able  to  carry  out  his  part  of  the  con- 
tract; that  on  or  about  January  15,  1914, 
appellant  tendered  i)erformance  of  said  con- 
tract, bnt  that  appellee  stlU  persisted  in  his 
breach  and  violation  thereof ;  that  api)ellant 
demanded  the  forfeit  provided  for  In  the 
contract  In  case  appellee  refused  to  perform 
his  part  thereof,  and  that  this  was  refused. 
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The  appellee  answered  and  adniitted  the  ex- 
ecution and  delivery  of  the  contract  and  the 
posting  of  the  forfeit  to  bind  the  parties 
thereto ;  but  be  pleaded  that,  at  the  time 
the  contract  was  so  executed  and  delivered, 
it  was  delivered  and  executed  under  certain 
conditions  and  contingencies;  that  it  was 
placed  in  escrow  In  the  hands  of  George  G. 
Shaw,  to  await  the  happening  of  an  event, 
before  it  was  to  have  life;  that  the  title  to 
said  land  was  in  one  Sutton,  and  the  contract 
was  not  to  take  effect  and  not  to  be  blading 
unless  the  defendant  could  get  the  title  out 
of  Sutton;  .that  the  contract  should  have  con- 
tained this  stipulation,  but  that  by  mistake 
of  the  draughtsman  and  by  mutual  mistake 
and  oversight  the  said  condition  and  contin- 
gency had  been  omitted.  That  at  the  time 
the  same  was  delivered,  the  fact  was  men- 
tioned and  each  party  agreed  that  the  con- 
dition was  80  well  understood  that  it  need 
not  be  changed.  The  defendant  farther  plead- 
ed that: 

"The  conditions  upon  which  the  contract  had 
been  executed  had  failed,  and  that  the  said 
contract  had  never  taken  life  and  had  never 
taken  the  binding  effect  as  to  be  enforceable 
upon  the  plaintiff  or  the  defendant." 

By  supplemental  petition  appellant  demur- 
red generally  and  specially  to  the  'iinswer 
of  appellee,"  asserting  in  his  special  excep- 
tions that  said  answer  shows  on  Its  face  that 
it  Is  an  attempt  to  avoid  a  written  contract 
full  and  complete  in  every  particular,  by  In- 
grafting upon  it  a  contemporaneons  parol 
agreement.  ApiieUant,  by  his  supplemental 
petition,  also  denied  the  allegations  of  the 
» appellee's  answer,  and  pleaded  that  the  mat- 
ters set  up  by  appellee  was  a  scheme  and 
plan  to  overreach  and  defraud  appellant. 
The  appellee,  by  supplemental  answer,  denied 
the  allegations  of  the  appellant's  petition, 
and  pleaded  that  the  contract  declared  cm 
had  been  drawn  by  the  agents  of  the  appel- 
lant That  be,  appellee,  at  all  times,  stood 
ready  to  carry  out  his  part  of  the  contract.  If 
the  conditions  and  contingencies  under  which 
It  was  executed  had  come  to  pass.  It  ap- 
pears that  the  contract  oif  sale,  and  the 
check  and  bill  of  sale  put  up  by  the  respec- 
tive parties  as  a  forfeit  in  the  event  he  fail- 
ed to  perform  his  part  of  the  contract  were 
left  with  George  Shaw  in  escrow,  and  the 
sole  Issue  submitted  to  the  jury  upon  the 
trial  was  whether  or  not  at  the  time  said 
contract,  check,  and  bill  of  sale  were  signed 
and  left  with  said  Shaw,  it  was  understood 
between  appellant  and  appellee  that  the  trade 
was  not  to  be  efFecttve  if  appellee  Boggs 
could  not  get  the  land  contracted  to  be  sold 
from  one  Sutton.  This  Issue  was  resolved 
by  the  Jury  favorably  to  appellee.  Judg- 
ment was  thereupon  rendered  for  him,  and 
the  appellant's  motion  for  a  new  trial  being 
overruled,  he  appealed. 

[1,2]  The  appellant's  first  assignment  of 
error,  which  la  submitted  as  a  proposition.  Is 
as  follows: 


"The  court  erred  in  overruling  the  plaintiff's 

general  and  special  demurrers  to  defendant's 
amended  original  answer  wherein  the  defendant 
souirbt  by  his  pleading  to  avoid  the  contract 
sued  on  by  plaintiff  by  setting  up  a  ccmtempora- 
neous  parol  agreement  in  avoidance  of  plain- 
tiff's contract  sued  on." 

His  second  assignment  of  error  is  that: 
"^he  conrt  erred  in  the  admission  of  the  testi- 
mony offered  by  the  di^endant  to  prove  a  con- 
temporaneons parol  agreement  tending  to  avoid 
and  to  render  null  and  void  the  contract  sued  on 
by  the  plaintiff,  and  to  contradict  the  terms 
thereof." 

The  proposition'  under  this  assignment 
reads  thus: 

"A  contemporaneons  parol  contract  cannot  be 
ingrafted  onto  a  written  contract  so  as  to  ren- 
der the  same  null  and  void  and  of  no  effect  by 
parol  testimony,  for  the  same  is  without  con- 
sideration and  void,  and  the  law  is  that  all 
parol  agreements,  both  antecedent  and  contem- 
poraneous, are  concentrated  Into  and  merged  in- 
to the  written  contract  which  must  bind  the 
parties." 

A  consideration  of  the  first  assignment  is 
objected  to  by  appellee,  in  effect,  on  the 
ground  that  it  is  too  general;  that  is,  that 
it  does  not  distinctly  specify  the  ground  of 
error  relied  on,  and  does  not  point  out  that 
part  of  the  proceedings  contained  In  the  rec- 
ord in  which  the  error  Is  complained  of,  in 
a  particular  manner,  so  as  to  identify  It. 
The  objection  is  unquestionably  well  taken. 
It  has  often  been  held  that  an  assignment  of 
error  complaining  that  the  court  erred  In 
overruling  a  general  demurrer  and  spedal 
exceptions  where  there  were  several  excep- 
tions points  out  no  distinct  error,  and  is  too 
general  to  require  consideration.  We  cite 
only  a  few  of  the  great  number  of  cases  ao 
holding.  Paschal  v.  Owen,  77  Ter.  585,  14  S. 
W.  203;  Caldwell  Co.  v.  Harbert,  68  Tex. 
325,  4  S.  W.  007;  Railway  Co.  v.  Leak,  64 
Tex.  656;  Wetz  v.  Wetz,  27  Tex.  Civ.  Ap^ 
597,  66  S.  W.  869;  Rev.  St  art.  1018.  But 
the  same  legal  question  sought  to  be  raised 
by  the  first  assignment  arises  on  the  second 
assignment  of  error.  The  legal  proposition 
asserted  under  this  assignment  Is,  in  sub- 
stance, the  famiUar  one  that  parol  evidence 
is  not  admissible  to  vary  or  contradict  the 
term  of  a  written  contract.  That  sncb  ia  the 
general  rule  is  too  well  established  to  admit 
of  any  controversy  whatever,  and  is  not  de- 
nied by  appellee.  He  contends,  however,  that 
he  did  not  seek  by  his  pleadings  to  vary  that 
general  rule,  and  that  the  evidence  admitted 
over  the  objections  of  appellant  and  of  which 
appellant  here  complains,  does  not  have  that 
efTect ;  that  the  purpose  of  his  pleadings  and 
the  evidence  admitted  thereunder  was  to 
show  that  the  contract  In  question  never  took 
effect  and  became  a  binding  obligation.  In 
support  of  this  c<mtention  he  asserts,  aa  a 
well-eetablished  proposition  of  law,  that: 

"Where  a  contract  is  redaced  to  writing  and 
is  delivered  conditionally,  that  is,  not  to  take 
effect  and  become  a  valid  and  binding  obliga- 
tion except  upon  the  happening  of  a  certain 
event  agreed  to  by  the  parlies,  the  contract  does 
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not  become  a  bindiiiK  obllgadon  until  the  hap- 
pening of  the  event  or  condition." 

That  this  position  of  appellee  Is  correct 
and  supported  by  many  authorities  is  diear. 
The  issue  was  between  the  original  parties 
to  the  contract,  and  the  evidence  offered  and 
admitted  "did  not  in  any  true  sense  contra- 
dict the  terms  of  the  writing  in  suit,  nor  vary 
Its  legal  import."  Like  the  evidence  in  the 
case  of  Meeks  v.  Holmes  Commerce  Co.,  154 
S.  W.  365,  its  effect  was  simply  to  show  that 
the  written  instrument  was  never  In  fact  de- 
livered as  a  present  contract,  unconditionally 
binding  upon  the  appellee,  according  to  its 
terms,  from  the  date  of  Its  delivery,  but  was 
left  in  the  hands  of  George  G.  Shaw,  accord- 
ing to  the  testimony  offered  by  appellee,  to 
take  effect  and  become  an  absolute  obligation 
of  appellee  only  in  the  event  he  was  able  to 
procure  a  conveyance  of  the  land  from  one 
Sntton.  The  appellant  denies  that  it  was  the 
agreement  that  the  contract  was  not  to  take 
effect  and  become  binding  unless  appellee 
conld  procure  a  deed  to  the  land  from  Sutton, 
bnt  appellee  testified  that  it  was  only  upon 
sach  a  contingency  that  the  written  instru- 
ment upon  which  appellant's  suit  la  predicat- 
ed was  to  become  a  contract  binding  upon 
the  parties  thereto.  So  as  similarly  said  by 
this  court  in  Meeks  v.  Holmes  Commerce  Co., 
supra,  evidence  of  such  an  oral  agreement 
and  that  the  contingency  never  happened, 
would  not  be  In  contradiction  of  the  writing. 
It  would  simply  prove  that  there  never  was 
any  concluded  contract  entitling  the  appel- 
lant to  enforce  its  stipulation.  Burke  v. 
Dulaney,  168  U.  S.  228,  14  Sup.  Ct  816,  38 
li.  Ed.  698 ;  Blliott  on  Contracts,  {  1636. 
The  rule  is  very  clearly  expressed  by  the 
Court  of  Civil  Appeals  for  the  Seventh  Dis- 
trict, in  Watson  v.  Rice,  166  8.  W.  106,  in  the 
following  language: 

"A  party  who  concedes  that  the  instrument 
evidencing  the  contract  was  placed  in  the  pos- 
session of  the  party  seeking  relief,  but  claims 
that  the  latter  took  it  with  the  understanding 
that  it  was  not  to  go  into  effect  until  the  hap- 
pening of  some  other  or  further  event,  and 
that  such  event  has  not  transpired,  is  not  con- 
sidered as  one  seeking  to  vary  or  contradict  a 
written  contract,  but  is  one  endeavoring  to  show 
that  no  contract  between  the  parties  ever  in 
fact  came  into  existence.  For  this  reason  evi- 
dence of  such  conditions  precedent  is  held  ad- 
missible. The  cases  which  so  hold  merely  give 
recognition  to  the  well-settled  rule  that  an  in- 
strument may  be  delivered  by  one  party  to  an- 
other to  take  effect  on  the  happening  ol  a  con- 
tingency, and  that,  by  such  collateral  agreement, 
the  legal  operation  of  the  writing  is  merely  post- 
poned until  the  happening  of  the  contingency." 

The  pleadings  and  evidence  in  the  present 
case  are  sufficient  to  show  that  the  written 
contract,  upon  which  appellant's  alleged 
cause  of  action  is  founded,  was  executed  and 
dellTered,  upon  the  condition  that  appellee 
could  get  the  title  to  the  land  contracted  to 
be  sold  out  of  Mi.  Sutton ;  that  the  title  bad 
passed  out  of  Sutton  before  he  could  obtain 
It  i  that  he  could  not  obtain  it,  and  therefore 
the  condition  and  contingency  upon  which 


the  contract  was  to  take  effect  had  not  hap- 
pened and  was  not  enforceable.  The  rule  ap- 
plies, contrary  to  the  view  expressed  by 
counsel  for  appellant,  as  well  where  the  con- 
tract involved  is  one  for  the  sale  of  land  as 
where  it  Is  one  relating  to  commercial  trans- 
action or  sale  of  personal  property. 

[3]  There  are  several  assignments  of  error 
complaining  of  the  court's  refusal  to  give 
certain  charges  requested  by  appellant. 
These  assignments  cannot  be  considered  be- 
cause the  record  does  not  show  that  bills  of 
exception  were  taken  to  the  action  of  the 
court.  In  order  to  have  the  ruling  of  the 
court  in  giving  or  refusing  charges  reviewed 
by  the  appellate  court  it  is  essential,  under 
the  Acts  of  33d  Legislature,  and  numerous 
decisions  In  this  state,  that  the  complaining 
party  reserve  proper  bills  of  exception  to 
such  ruling  and  Incorporate  8U<di  bills  In  the 
transcript  on  appeaL  This  is  so  well  settled 
that  we  need  not  cite  the  authorities. 
[4]  The  next  assignment  of  error  is  that: 
"The  court  erred  in  permitting  the  defendant's 
oonnsel,  over  the  objections  of  the  plaintiff,  to 
open  the  argument  on  the  trial  of  this  cause, 
and  to  close  the  same  to  the  jury,  because  the 
said  action  of  the  court  tended  strongly  towards 
giving  the  defendant  the  advantage  over  the 
plaintiff  in  the  argument  of  the  case,  and  be- 
cause the  defendant  admitted  the  contract  sued 
on,  but  denies  its  legal  effect  and  denies  that 
it  was  a  binding  obligation,  whereas,  in  taking 
the  whole  facts  necessary  to  make  out  the  de- 
fendant's liability  under  the  pleadings  in  this 
case,  the  plaintiff  was  entitled  to  the  opening 
and  closing  the  argument  by  counsel  in  bis 
behalf." 

This  assignment  cannot  be  considered.  It 
is  not  submitted  as  a  proposition,  no  propo- 
sition Is  advanced  under  It,  and  no  such 
statement  in  support  thereof,  as  is  required 
by  the  rules  for  briefing  a  case,  is  made. 
How  the  action  of  the  court  in  permitting  the 
appellee's  counsel  to  open  and  conclude  the 
argument  "tended  strongly  towards  giving 
the  defendant  the  advantage  over  the  plain- 
tiff In  the  argument  of  the  case"  Is  not  point- 
ed out,  nor  are  the  facts,  or  any  sufficient 
part  of  the  facts.  In  evidence  which,  notwith- 
standing the  admission  of  the  appellee,  as 
stated  by  appellant,  shows  that  appellant 
was  entitled  to  open  and  conclude  the  argu- 
ment, are  stated.  Besides,  the  record  and  the 
assignment  of  error  under  consideration  dis- 
close that  the  execution  of  the  oontract,  upon 
which  appellant's  suit  is  based,  was  admitted 
by  the  appellee;  that  the  burden  of  proof 
to  establish  the  defense  urged  by  appellee, 
to  the  effect  that  said  contract  never  took 
effect  and  became  binding  upon  him,  was 
upon  appellee,  and  that  he  assumed  such  bur- 
den in  the  trial  of  the  case.  This  was  prac- 
tically the  only  Issue  In  the  case,  and  the 
burden  of  proof  upon  that  Issue  being  upon 
appellee  and  he  having  assumed  it,  he  was 
entitled  to  open  and  conclude  the  argument 
so  far  as  anything  to  the  contrary  appears 
from  appellant's  assignment  of  error  com- 
plaining of  the  court's  action  In  permitting 
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him  80  to  do.  We  And  la  ttae  bill  of  excep- 
tion reserved  to  the  court's  ruling  permitting 
appellee's  counsel  to  open  and  conclude  the 
argument  that  one  ot  the  grounds  of  objec- 
tion thereto  was  tbat  "the  defendant  did  not 
claim  the  said  right  to  open  and  conclude 
the  argument  in  this  cause  before  and  at  the 
time  plaintiff  and  defendant  announced  ready 
for  trial,"  but  the  assignment  of  error  com- 
plaining of  the  court's  action  does  not  specify 
this  objection  as  a  ground  of  error  relied  on 
for  a  reversal  of  the  case,  and  there  is  no 
proposition  that  the  court  erred  for  that  rea- 
son. On  the  contrary  the  assignment  of  er- 
ror, as  will  be  seen,  limits  the  grounds  of 
error  relied  on  to  two,  namely:  (1)  That  the 
action  of  the  court  tended  "strongly  towards 
giving  the  defendant  the  advantage  over  the 
plaintiff  in  the  argument  of  the  case,"  and 
(2)  that  In  taking  "the  whole  facts  necessary 
to  make  out  the  defendant's  liability  under 
the  pleadings  In  the  case  the  plalntlfl  was 
entitled  to  the  opening  and  closing  the  argu- 
ment by  counsel  in  his  behalf."  There  Is  no 
proposition  of  any  character  under  ttiis  as- 
signment 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  bellow  will  be 
affirmed. 


AMERICAN  NAT.  INS.  CO.  ▼.  FULGHUM. 
(No.  461.) 

(Court  of  dvU  Appeals  of  Texas.     EI  Paso. 

May  27,  1915.    On  Rehearing, 

June  24,  1815.) 

1.  Appeal  and  Erbob  «s>1003  —  REvntw  — 
Vebdict. 

Though  there  is  a  conflict  in  the  evidence, 
appellate  courts  have  the  authority  and  the  duty 
to  Bet  aside  a  verdict  against  such  a  preponder- 
ance of  the  evidence  as  to  be  clearly  wrong, 
though  they  do  so  reluctantly  and  with  extreme 
caution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jii  3938-3943;  Dec.  IHg.  «=> 
1003.J 

2.  Inbvbanck  €=3665— Acnon   on   Pouct— 
Recoveby— Sufficiency  of  Evidence. 

In  an  action  on  a  policy  against  bodily  in- 
jury effected  directly  and  independently  o!  all 
causes  through  external  violence  and  accidental 
means,  excepting  accidents  resulting  directly  or 
indirectly  from  entering  or  trying  to  enter  a 
movable  conveyance  using  steam  as  a  motive 
power,  wherein  plaintiff  claimed  that  he  was 
struck  by  a  projection  from  a  freight  car  and 
thrown  under  the  train,  and  defendant  claimed 
that  he  was  injured  while  attempting  to  board 
the  train,  evidence  held  not  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |S  1555,  1707-1728;  Dec  Dig.  «=» 
665.] 

On  Rehearing. 

8.  Insiteance  «=>CCG— Liability— Ikterbst— 
Right  to  liEcovEBY— Pleading. 

Where  plaintiff  in  his  petition  in  an  action 
on  an  accident  insurance  policy  confined  Ms 
claim  to  the  indemnity  specified  therein,  and  at- 
torney's fee,  and  the  12  per  cent  damages  al- 
lowed by  Rev.  St.  1911,  art  4746,  without  ask- 


ing for  interest  or  for  damages  sufficient  to  cov- 
er interest,  interest  was  not  recoverable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g  1791;   Dec.  Dig.  «=>666.] 

4.  Instjbance  ®=>598 — Liability— Intebest. 
Under  Rev.  St.  1911,  art  4977,  making  6 
per  cent  the  legal  rate  of  interest  on  sums  due 
and  payable  under  written  contracts,  interest  is 
recoverable  upon  the  amount  contracted  to  be 
paid  in  an  insurance  policy. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1494;   Dec.  Dig.  «=9598.} 

6.  INBDBANOK    «=>697,    698— lilABlLIPY— PaT- 

MENT. 

Under  an  accident  insurance  policy  not 
specifying  when  an  accrued  indemnity  should  be 
payable  the  liability  accrues  when-  toe  accident 
occurs,  and  payment  should  be  made  when  proof 
of  this  liability  is  made  to  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  a  1493,  1494;  Dec.  Dig.  «s»S97, 
598.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  O.  Klttrell,  Special  Judge. 

Action  by  Tom  Fulgbum  against  the  Amer- 
ican National  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Williams  &  Neethe,  of  Galveston,  and  Lane^ 
Wolters  &  Storey  and  Paul  Kayser,  all  of 
HoustcHi,  for  appellant  Barliley  &  Greea 
and  Dave  D.  Hughes,  all  ol  Honstwi,  for  ap- 
pellee. 

HIOGINS,  J.  The  American  National  In- 
surance Company  insured  Fulgbum  against 
bodily  injuries  effected  directly  and  independ- 
ently of  all  other  causes  through  external, 
violent,  and  accidental  means,  agreeing  to 
pay  $1,000  for  the  loss  of  either  arm,  and  the 
additional  sum  of  $17.50  per  week  during 
the  time  he  was  Incapacitated  for  work.  The 
policy  provided  tliat  it  should  not  cover  ac- 
cidents. Injuries,  or  loss  of  limb  resulting  di- 
rectly or  Indirectly  from  entering  or  trying 
to  enter  or  leave  a  movable  conveyance  usiiig 
steam  as  a  motive  power. 

Fulghum  had  his  arm  severed  by  a  moving 
freight  train  in  the  yards  of  the  Wabash 
Railroad  at  Hand,  Mich.,  and  brought  this 
suit  to  recover  upon  the  policy  based  upon 
the  loss  of  such  arm.  Appellant  defended  ui>- 
on  the  ground  that  be  received  his  injuries 
while  attempting  to  Iraard  the  train  wliile  it 
was  in  motion.  The  plaintifTs  theory  was 
that  he  was  walking  beside  the  track  toward 
the  town  of  Adrian  and  was  struck  by  some 
object  projecting  from  the  passing  train  go- 
ing in  the  direction  of  Adrian,  which  threw 
lilm  to  the  ground  with  an  arm  under  the 
wheels.  In  response  to  a  special  issue,  the 
jury  found  that  plaintiff  was  injured  in  the 
manner  claimed  by  him. 

[1]  The  question  presented  by  this  appeal 
is  the  sufficiency  of  the  evidence  to  support 
this  finding.  Our  courts  have  at  all  times 
manifested  extreme  caution  In  disturbing  the 
Bndings  of  a  Jury  where  there  Is  a  conflict 
in  the  evidence  and  always  do  so  reluctantly ; 
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yet  they  hare  the  antbority  (Nowlan  ▼.  Hall, 
97  Tex.  441,  79  S.  W.  806;  Lee  v.  Railway 
Co.,  89  Tex.  583,  36  S.  W.  63)  and  It  is  tbelr 
duty  to  interfere  and  set  it  aside  where  the 
Terdict  Is  against  such  a  preponderance  of 
the  eTidence  that  It  is  clearly  wrong.  Rail- 
way Co.  V.  Somers,  78  Tex.  439,  14  S.  W.  779 ; 
Railway  Co.  t.  Schmidt,  61  Tex.  282;  Zapp 
V.  Mlchaells,  58  Tex.  275 ;  Short  v.  Kelly,  62 
S.  W.  944;  Eohlberg  t.  Awbrey  &  Semple, 
167  S.  W.  829. 

[21  This  case,  we  think,  demands  the  appli- 
cation of  this  rule.  Plaintiff  testified  that 
be  was  not  working  at  the  time  of  the  acci- 
dent, but  had  been  doing  so  a  short  time  be- 
fore and  had  been  np  to  the  roadmaster's  of- 
fice to  get  his  time  signed  up;  not  finding 
blm  there  he  was  going  down  the  road  to  get 
his  two  time  checks  signed  np,  and  while 
walking  beside  the  track  and  about  six  feet 
from  the  rail  a  freight  train  passed,  going  in 
the  same  direction,  running  at  the  rate  of  25 
or  30  miles  an  hour;  that  the  engine  and 
tender  passed  him  when  he  was  struck  in  the 
back  by  a  projection  from  the  train,  thrown 
under  the  train,  and  his  arm  cut  off.  The 
projection  extended  from  about  the  second 
car  from  the  engine.  At  another  point  in 
his  testimony  he  says  he  was  going  to  see  the 
foreman  to  get  a  pass  over  to  Adrian  as  well 
as  to  have  his  time  signed ;  that  he  had  been 
told  by  the  superintendent  that  if  he  would 
go  to  Adrian  he  could  get  a  Job,  He  was 
changing  Jobs,  but  was  going  over  there  to 
work  for  the  same  company.  The  train 
which  struck  him  was  going  to  Adrian,  where 
he  was  also  going.  He  denied  that  be  at- 
tempted to  board  the  train.  He  stated  he 
did  not  sue  the  Wabash  Railroad,  and  admit- 
ted giving  it  a  statement  and  release  for  $oO. 
He  stated  he  did  so  because  he  wanted  to 
come  to  Texas  and  they  gave  him  $50  to 
come  on.    This  statement  reads: 

"I,  Thomas  Fulghum,  state  that  prior  to  the 
13th  day  of  August,  1912,  be  was  a  laborer  in 
the  employment  of  the  Wabash  Railroad,  doing 
construction  work,  and  that  on  the  11th  day  of 
August,  he  resigned  and  drew  his  pay  and  quit 
the  service  of  said  railroad;  that  on  the  13th 
day  of  August,  he  went  to  Hand,  Mich.,  and 
from  there  walked  down  the  track  westward 
from  said  station,  at  about  4 :50  p.  m.,  and  while 
walking  down  said  track  a  freight  train  was 
passing  and  he  attempted  to  board  game,  slip- 
ped and  fell,  and  was  injured.  At  this  time 
he  was  not  in  the  employment  of  the  Wabash 
Railroad  and  was  on  the  company's  property, 
and  was  not  near  any  highway  crossing.  I. 
attach  no  blame  whatever  to  the  Wabash  Rail- 
road, or  its  employes,  as  I  was  a  trespasser  at 
the  time  and  bad  no  right  to  attempt  to  get 
on  a  freight  while  it  was  moving  or  at  any 
other  time.  My  home  is  in  Houston,  Tex.,  and  I 
am  in  destitnte  circumstances  and  desire  to  go 
to  my  home.  Hare  no  attorneys  employed  at 
this  time  for  said  accident  The  above  state- 
ment is  the  truth,  and  is  made  voluntarily  by 
me  this  11th  day  of  February,  1913." 

He  admitted  signing  a  letter  to  appellant, 
dated  Noyember  30,  1912,  at  Detroit,  read- 
ing: 

"American  Nat'I  Insurance  Co.,  Accident 
Dept..  %  Mr.  C.  B.  Black,  Claim  Adjuster,  Gal- 
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veston,  Texas— Dear  Sir:  I  am  in  receipt  of 
your  letter  dated  November  lltb,  which  was  ev- 
idently mailed  before  receipt  of  letter  which  I 
addressed  you  on  November  11th.  la  that  letter 
I  believe  I  explained  very  fully  as  to  the  fact 
that  I  was  working  for  the  company  at  the  time 
I  received  the  injury.  Of  course,  I  have  got  a 
claim  against  the  Wabash  Railway  Company 
for  damages  and  if  they  are  able  to  show  that 
I  was  not  working  for.  them  at  the  time  of  acci- 
dent might  materially  aid  their  defense.  I  have 
gone  over  the  facts  with  two  attorneys  in  ref- 
erence to  damage  claim  against  the  Wabash 
Railway,  and  both  inform  me  that  providing 
I  can  prove  my  statements  by  the  several  wit- 
nesses which  I  have,  there  would  be  no  question 
but  that  I  was  working  for  the  Wabash  at  the 
time  of  the  accident.  As  I  stated  in  my  letter 
of  November  lltb,  I  received  leave  of  absence 
the  day  previous  to  the  injury  and  returned 
to  Hand  Station  at  about  4 :30  p.  m.  on  the  day 
of  the  injui7  and  reported  to  the  foreman,  un- 
der whom  I  was  working.  This  foreman  ad- 
vised me  to  put  in  the  balance  of  the  day  at 
work.  I  was  on  my  way  to  the  work  assigned 
me  by  the  foreman  when  the  through  freiglit 
passed,  having  a  projection  sticking  from  it 
which  knocked  me  down,  throwing  me  under  the 
cars.  I  would  state  further  that  I  have  received 
full  pay  from  the  company,  iaduding  the  time 
spent  in  Detroit  under  leave  of  absence  and  ia 
fall  for  the  day  on  which  I  received  the  injury. 
You  will  realize  that  I  have  been  unable  to 
work  for  several  months,  and  that  I  am  badly 
in  need  of  the  amount  I  would  have  coming  un- 
der this  policy  to  pay  biUs  which  I  have  con- 
tracted and  to  tide  me  over  until  I  can  secure  a 
position  and  be  able  to  take  care  of  myself.  I 
trust  you  will  push  this  matter  as  rapidly  as 
possible.  Please  address  all  correspondence  to 
me,  %  G.  G.  Hill,  625  Moffat  Building,  Detroit, 
Mich.,  as  I  have  left  the  Detroit  Sanatarinm, 
and  address  in  the  future  will  not  be  permanent. 
This  will  assure  my  receiving  your  mail  prompt- 
ly and  avoid  any  future  unnecessary  delay." 

C.  G.  HiU,  mentioned  in  the  letter,  was  hlsi 
attorney  and  prepared  the  letter  for  him — 
so  plaintiff  testified.  Upon  his  redirect  ex- 
amination, he  denied  making  the  statements: 
contained  in  tlie  written  statement  given  to 
the  Wabash  Railroad.  His  explanation  of 
the  circumstances  under  which  he  gave  the 
written  statement  reads: 

"The  claim  agent  came  up  to  the  depot  I  was 
in  the  depot  and  he  came  up  from  Huntington, 
Ind.  His  son  is  assistant  claim  agent.  His 
name  is  Dunham,  and  he  says,  'Come  upstairs 
and  I  will  give  you  some  money,  and  sign  up. 
some  things;'  and  I  says,  'I  ain't  going  to  sign, 
nothing;  I  need  money  bad;  I  ain't  got  noth- 
ing, and  they  are  pushing  me  for  my  rent  out 
to  the  house;'  but  we  went  upstairs,  and  he 
says,  'Sign  this,  and  I  will  see  that  you  get 
a  job,  and  will  help  you  to  get  your  insurance 
from  the  insurance  company.  He  read  the  pol- 
icy over.  I  told  him,  I  says,  'If  you  will  do 
that,  and  give  me  a  lifetime  job,  I  will  sign 
something;'  but  I  never  signed  no  such  state- 
ment. I  signed  some  paper  up  there,  but  there 
is  a  lot  of  that  paper  that  I  didn't  sign.  I  did 
not  read  it  over  after  it  was  reduced  to  type- 
writing." 

Louis  Mann,  a  telegraph  operator,  testified: 
"I  was  present  at  Hand,  Mich.,  on  August 
13,  1912,  when  the  accident  to  Tom  Fulghum 
occurred.  I  saw  the  accident  when  it  occurred. 
At  that  time  I  did  not  know  the  piaintiff  in  this 
case.  Tom  Fulghum  had  been  employed  by  the 
Wabash  Railroad  Company  as  a  section  laborer 
prior  to  that  time.  I  was  standing  about  100 
feet  from  the  place  where  the  accident  occur- 
red.   There  was  nothing  between  me  and  where- 
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the  accident  occnrred  that  -would  obstruct  my 
view  Of  the  accident.  At  the  time  and  immedi- 
ately before  the  accident  happened,  Tom  Fulg- 
hum  was  walking  along  the  side  of  the  train, 
and  tried  to  catch  the  train.  He  was  walking 
west  The  plaintifif  was  about  3  feet,  I  would 
Jud^e,  from  the  railroad  track  at  the  time  of  the 
accident.  There  was  a  freight  train  approach- 
ing the  point  where  plaintiff  was  immediately 
pnor  to  the  accident,  and  was  going  in  a  west- 
erly direction.  The  train  was  moving  in  the 
same  general  direction  that  plaintiff  was  walk- 
ing. It  was  a  freight  train.  Said  train  was  not 
used  for  the  conveyance  of  passengers.  P^rom 
five  to  ten  cars  had  passed  plaintiff  before  the 
accident  occurred.  The  train  was  traveling  ap- 
proximately about  20  miles  an  hour.  Immedi- 
ately prior  to  the  accident  he  was  walking  along- 
side of  track,  by  side  of  train.  I  saw  him  at- 
tempt to  catch  the  train.  The  train  was  in  mo- 
tion, running  about  20  miles  an  hour.  He 
caught  the  train,  but  lost  hold,  and  fell  under 
the  train.  I  saw  nothing  that  was  projecting 
from  the  side  of  the  train  that  struck  plaintiff 
and  knocked  him  down  nnder  said  train.  I  saw 
it  all,  and  what  I  have  stated  is  true." 

Cross-examination : 

"When  the  accident  occurred,  I  waa  on  the 
outside  of  the  ticket  office.  I  knew  Tom  Fulg- 
hum  only  as  a  section  laborer;  never  had  an  in- 
troduction to  him,  and  cannot  give  a  description 
of  him.  I  know  he  was  working  for  the  Wabash 
Railroad  through  some  one  else.  I  had  nothing 
to  do  with  Tom  Fulghum's  employment.  I  was 
just  watching  him  walking  along  as  I  naturally 
would  do  with  any  other  person  on  right  of  way 
when  the  train  was  approaching.  I  had  been 
watching  him  about  five  minutes.  The  train 
was  coming  from  the  east,  on  the  main  line  or 
track  nearest  the  depot  office.  There  are  three 
tracks,  the  main  line,  the  passing  track,  and 
bouse  track.  There  were  no  cars  standing  on 
any  of  the  side  tracks  that  I  remember.  It  is 
not  a  fact  that  the  first  time  I  saw  Tom  Fulg- 
hum  was  after  the  accident  occurred.  I  saw 
him  from  the  time  he  came  on  the  right  of  way 
until  he  was  carried  otE." 

Under  the  evidence  detailed,  considered 
in  the  light  of  all  the  attendant  circumstanc- 
es, It  Is  quite  manifest  that  plalntifTs  version 
of  the  manner  in  which  the  accident  occurred 
was  evolved  to  meet  the  exigency  of  the  case. 
There  Is  a  direct  conflict  between  his  testi- 
mony and  the  witness  Mann,  and  If  the  ptadn- 
tlff's  testimony  was  not  otherwise  Impeached, 
It  would,  of  course,  amply  support  the  ver- 
dict According  to  his  testimony,  he  was  not 
a  trespasser  In  the  railroad  yards  at  the 
time  of  his  injury,  and  If  he  was  injured  in 
the  manner  stated  by  him  he  would  have  had 
a  most  meritorious  cause  of  action  against 
the  Wabash  Railroad.  He  was  represented 
by  counsel  at  the  time  he  released  that  com- 
pany, and  It  Is  inconceivable  that  he  would 
have  released  such  a  right  of  action  for  the 
paltry  sum  of  $50.  The  statement  which  he 
gave  the  Wabash  flatly  contradicts  his  tes- 
timony on  the  stand,  and  the  explanation 
which  he  gives  Impeaching  Its  verity  is  a 
manifest  fabrication.  The  letter  of  Novem- 
ber 30,  1912,  which  he  wrote  appellant,  con- 
tains statements  which  he  does  not  now  at- 
tempt to  claim  to  be  true,  and  he  now  admits 
that  he  was  not  working  for  the  railroad. 
He  attempts  to  avoid  the  consequence  of 
these  untruthful  statements  by  saying  his 


lawyer  wrote  the  letter  and  he  merely  signed 
it  We  deem  It  unnecessary  to  discuss  the 
subject  further.  Under  the  evidence,  the  ver- 
dict should  be  set  aside.  Railway  Co.  v. 
Walker,  38  Tex.  Civ.  App.  76,  85  S.  W.  28 ; 
Railway  Co.  v.  Lovett,  74  8.  W.  570 ;  Railway 
Co.  V.  Ives,  84  Tex.  Civ.  App.  49,  78  S.  W. 
37;  Kohlberg  v.  Awbrey  &  Semple,  supra. 
Reversed  and  remanded. 

On  Rehearing. 

The  original  opinion  inadvertently  failed 
to  pass  upon  appellee's  cross-assignment  com- 
plaining of  the  refusal  of  the  court  to  allow 
interest  on  the  indemnity  provided  for  In  the 
policy. 

[3]  The  plaintifr.  In  his  petition,  confined 
his  claim  to  the  indemnity  specified  In  the 
policy,  an  attorney's  fee  and  12  per  cent  dam- 
ages allowed  by  article  .4746,  Revised  Stat- 
utes. He  did  not  ask  for  interest  u>d  the 
damage  claimed  was  not  laid  in  sufficient 
amount  to  cover  same.  In  the  state  of  bis 
pleadings,  recovery  thereof  was  properly  de- 
nied. Railway  Co.  v.  Addison,  96  Tex.  61,  70 
S.  W.  200 ;  Railway  Co.  v.  Starks,  109  &  W. 
1003 ;  Bank  v.  Cleland,  36  Ter.  Civ.  Ak).  478, 
82  S.  W.  337. 

[♦]  In  view  of  a  retrial  it  Is  proper  to  say 
that  Interest  is  recoverable  upon  the  amount 
contracted  to  be  paid  in  an  Insurance  policy. 
Article  4977,  Revised  Statutes;  Insurance 
Co.  V.  Ice  Company,  64  Tex.  678 ;  Insurance 
Co.  V.  Swift,  130  S.  W.  670;  Insurance  Co.  v. 
Bank,  107  S.  W.  114 ;  Insurance  Ca  v.  WUd- 
erspin,  118  S.  W.  1131. 

[S]  The  policy  here  considered  does  not 
specify  when  an  indemnity,  wbidi  has  ac- 
crued thereunder,  shall  be  payable.  In  sach 
case,  the  liability  accrues  when  the  accident 
occurs,  and  payment  thereof  should  be  made 
when  proof  is  made  to  the  company  of  its 
liability.  Interest  should  l>e  allowed  from 
the  date  such  proof  Is  furnished.  Insurance 
Ca  V.  Bank,  supra. 

TbB  motlcm  for  tebearing  Is  overmled. 


LEDGERWOOD  v.  DASHIEIX  et  aL  t 
(No.  5496.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  9,  1915.    On  Motion  for  Rehearing: 

June  25.  1915.) 

1.  Fanks  and  Bankino  9=>102— "CAsajxa" 

— ^AUTHOBITT. 

The  "cashier"  of  a  bank  is  Its  chief  ex- 
ecutive officer,  and  is  an  agent  of  the  bank ; 
but,  where  he  exceeds  his  authority,  Iiis  acts 
are  not  binding  on  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Si  239-243;  Dec.  Dig.  «=> 
102. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Cashier.] 

2.  FBINCIPAL  and  AqJBNT  «=>100— AtJTHORITY 

or  AoKNT— "Cabby  on  BnsiWEsa." 

An  agent  with  authority  to  carry  on  a  bosi- 
neas  has  no  authority  to  pledge  or  mortage  the 
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proiierty  fax  Um  poaaesslon,  for  the  phrase  "to 
carry  on,"  when  applied  to  business,  means  to 
prosecute;  to  continue. 

[Ed.  Note.— For  other  cases,  see  Prinelp«l  and 
Agent,  Cent  Dig.  {S  262-278,  84B,  86(L  368- 
373 :  Dec  Dig.  «=>100. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Carry  on  Business.] 

3.  Barks  akd  Bankino  «=>104— Attthobitt 
OF  CAsniEB— Transfeb  of  Bank's  Assets. 

A  cashier  of  a  banlc,  with  mere  authority 
to  do  all  things  necessary  to  the  maaagement 
and  carrying  on  of  the  banking  business,  has  no 
authority  to  assign  the  assets  of  the  bank  for 
the  benefit  of  a  part  of  the  creditors  to  the  ex- 
clusion of  others. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  244-248;  Dec.  Dig.  «=> 
104.] 

4.  BANKBirPTCT    «=sl38— TBUBTES    ITf    BaNK- 
BCFTCY— UnSECUBED    CbEOITOBS— KlOHTS  OJt 

Pasties. 

Where  a  private  banker  was  insolvent 
when  receiving  deposits,  and  he  practiced  no 
fraud  to  secure  the  deposits,  depositors,  not 
otherwise  entitled  to  a  lien  on  the  assets  of  the 
bank,  were  common  unsecured  creditors,  and 
the  trustee  in  bankruptcy  of  the  banker  was 
entitled  to  the  assets  as  against  the  depositors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  U  193-204,  206-209 ;  Dec.  Dig.  «=> 
138.] 

On  Motion  for  Rehearing. 

G.  Bankbuftox  «s»10O— Fmna  ov  PRmoir 

— Efiect. 

The  filing  of  a  petition  in  bankruptcy  is  a 
caveat,  and,  on  adjudication,  title  is  vested  in 
the  trustee  who  takes  the  property  as  of  the 
time  of  filing  the  petition  to  administer  it  un- 
der the  bankruptcy  law. 

(Ekl.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  60.  131,  141-144;  Dec  Dig.  «=» 
100.] 

Appeal  from  District  Court,  Leon  Coon^; 
S.  W.  Dean,  Judge. 
Action  by  B.  D.  Gralg  and  others  against 

B.  D.  Dasblell,  who  Impleaded  H.  O.  Ledger^ 
wood,  trustee  In  bankruptcy  of  C.  Thompson, 
m  B.  Thompson,  and  the  Citizens'  Bank  o£ 
Medicine  Mound,  who  claimed  funds  In  con- 
troversy as  trufiteeL  From  a  Judgment  for 
plaintiffs,  the  trustee  In  bankruptcy  appeals. 
Reversed  and  rendered. 

George  W.  Steere  and  Ode  Speer,  both  of 
Ft.  Worth,  for  appellant  M.  C.  H.  Park,  of 
Waco,  (or  appellees. 

CARL,  J.  B.  D.  Craig  and  a  number  of 
other  persons,  as  plaintiffs,  sued  B.  D.  Dasb- 
lell and  H.  O.  Ledgerwood,  trustee  of  C 
Thompson,  E.  R.  Thompson,  and  Citizens' 
Bank  of  Medicine  Mound,  bankrupts,  and  al- 
ledged  substantially  that  Dashlell,  as  their 
attorney,  had  received  certain  money,  notes, 
and  bank  furniture,  etc.,  from  the  Citizens' 
Bank  of  Flynn  for  their  benefit  pro  rata,  and 
refused  to  turn  same  over  to  them;  that 
Ledgerwood  wad  the  trustee  In  bankruptcy  of 

C.  Thompson,  B.  R.  Thompson,  and  the  Citi- 
zens' Bank  of  Medldne  Mound  and  was  as- 
serting claim  to  the  proiwrty  in  the  hands  of 


Dasblell,  as  trustee  of  said  bankrupt  .estate, 
etc. 

The  petition  also  charges  that  C.  Thomp- 
son had  organized  a  private  bank  at  Flynn, 
In  Leon  county,  Tex.,  with  A.  M.  Beeman,  as 
cashier,  and  in  the  organization  of  the  same 
represented  that  both  be  and  Beeman  had 
ample  capital,  and  that  both  of  them  had  the 
Integrity  and  ability  to  conduct  safely  such  a 
business,  and  petitioners  believed  such  repre- 
sentations, and  deposited  their  money  in  said 
Citizens'  Bank  of  Flynn ;  that,  soon  after  the 
organization  of  said  bank,  Thompson  with- 
drew all  the  money  be  had  placed  therein; 
that  the  representations  made  by  Thompson 
and  Beeman  were  false  and  made  for  the 
purpose  of  tududng  the  plaintiffs  and  others 
to  deposit  their  money  in  said  bank.  It  Is 
further  pleaded  that  on  April  4,  1911,  the 
bank  transferred  and  delivered  to  B.  D. 
Dasblell,  for  pSaintiffs'  use  pro  rata,  the  safe, 
furniture,  and  fixtures,  together  with  the 
notes  and  other  obligations  due  the  bank  for 
money  loaned,  as  well  as  all  books,  papers, 
etc. 

The  Instrument  which  is  claimed  to  be  the 
assignment  of  the  assets  of  the  bank  was 
written  on  the  back  of  a  Ust  of  the  notes, 
and  is  as  follows: 

"The  notes  itemized  on  the  reverse  side  here- 
of, are  this  day  transferred  and  delivered  to  B. 
D.  Dasbiell,  as  attorney  for  the  depositors  of 
the  Citizens  Bank  and  subscribers  for  stock  in 
the  Citizens'  State  Bank,  to  be  held  and  dis- 
bursed for  him  for  the  benefit  of  depositors  and 
subscribers,  this  April  4,  1911. 

"[Signed]    A,   M.   Beeman." 

Dashlell  answered,  admitting  that  he  re- 
ceived the  notes  and  other  property  substan- 
tially as  alleged,  and  showed  that  he  receiv- 
ed $117  in  cash,  of  which  he  paid  Vestal  $63, 
and  shows  that  he  had  collected  of  the  notes 
$946.43,  and  $4.70  net  from  sale  of  the  type- 
writer, and  he  still  had  on  hand  the  safe. 
He  alleged  further  that  since  the  filing  of 
the  suit  H.  O.  Ledgerwood,  trustee  of  C. 
Thompson,  B.  R.  Thompson,  and  Citizens' 
Bank  of  Medldne  Mound,  had  made  demand 
on  blm  for  possesslcm  of  all  the  property  he 
received  from  the  Citizens'  Bank  of  Flynn, 
that  he  had  been  to  an  expense  In  attending 
the  bankruptcy  court  at  Ft  Worth  and  In  the 
prosecution  of  this  suit,  and  prayed  that  th» 
court  determine  to  whom  this  pr<^erty  be- 
longed, and  that  compensation  for  him  and 
his  attorneys  be  fixed,  as  well  as  other  ad- 
ministration expenses. 

Ledgerwood,  trustee  In  bankruptcy,  an- 
swered and  specially  pleaded  the  bankruptcy 
proceedings,  In  regard  to  0.  Thompson,  E. 
R.  Thompson,  and  the  Citizens'  Bank  of  Med- 
icine Mound,  his  own  appointment  and  qual- 
ification as  trustee  April  13,  1911,  and  that. 
he  had  made  demand  for  this  property, 
which  was  refused.  This  answer  further  al- 
leged that  the  plalntUfS  were  simple,  unsecur- 
ed, common  creditors  of  the  bankrupt,  and 
that  title  and  the  right  of  possession  of  said 
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property  had  been  In  him  since  April  13, 1911. 
We  should  also  state  that  this  answer  ques- 
tioned the  Jurisdiction  of  the  trial  court, 
claiming  that  the  federal  court  had  acquired 
jurisdiction,  and  further  that  the  plaintiffs 
had  no  lien  on  the  property  and  were  not 
entitled  to  any.  It  further  charged  that 
Beeman  was  without  authority  to  turn  over 
the  assets  of  the  bank  to  Dashlell ;  that  the 
transfer  was  without  any  authority  from 
Thompson  and  was  not  done  as  agent,  and 
such  attempted  transfer  was  made  with  full 
knowledge  on  part  of  plaintiffs  of  his  lack  of 
authority.  It  Is  shown  that  the  bankruptcy 
proceeding  is  still  pending. 

The  trial  was  before  the  court  without  a 
Jury,  and  judgment  was  rendered  In  favor  of 
the  plaintiffs  in  accordance  with  their  pray- 
er. The  trustee  In  bankruptcy,  Ledgerwood, 
has  appealed. 

The  second  assignment  challenges  the  au- 
thority of  A.  M.  Beeman  to  make  the  trans- 
fer of  the  property  of  the  bank  to  Dashlell 
as  he  did  on  April  4,  1911. 

The  only  one  of  the  depositors  who  testi- 
fied was  T.  A.  Cozert.  The  substance  of  his 
testimony  will  be  gathered  from  the  follow- 
ing excerpt: 

"The  first  man  that  came  there  in  regard  to 
organizine  it  was  C.  TbompBon.  He  came  to 
us  and  told  us  his  business,  and  said  he  want- 
ed to  come  in  there  and  organize  a  bank,  and  he 
stayed  around  there  something  like  a  week,  and 
we  wouldn't  have  anything  to  do  with  liim,  be 
being  a  stranger,  and  he  had  a  bankers'  journal 
of  the  Northern  district  of  Texas,  showing  that 
he  was  president  of  the  Bankers'  Association  of 
that  district,  and  showed  up  his  character  as  a 
banker,  and  finally  be  got  me  to  go  around  in  a 
buggy  with  him  to  meet  the  people  and  talk  the 
bankmg  business  up,  which  I  did  one  day,  and 
he  said  before  be  would  organize  the  other  bank 
he  would  start  a  private  bank  there,  and  be  did 
and  called  himself  the  Citizens'  Bank,  and  we 
did  a  little  business  with  him.  He  didn't  stay 
there.  He  stayed  there  a  few  days  until  Air. 
Beeman  came  in.  Thompson  told  me  that  he 
had  wired  Beeman  to  come,  and,  when  be  came, 
Thompson  brought  him  in  and  made  me  ac- 
quainted with  him  and  told  us  he  was  the  man 
be  had  for  cashier  of  the  bank,  and  that  be 
would  run  the  bank,  and  he  talked  all  the  time 
that  Beeman  was  the  man  he  wanted  to  be 
cashier  of  the  State  Bank.  He  is  the  man  that 
Thompson  told  us  was  his  cashier,  Thompson 
didn't  stay  there  all  the  time.  He  left  a 
few  days  after  he  got  the  business  straightened 
up.  To  my  knowledge,  Beeman  stayed  there 
and  accepted  deposits  and  acted  in  every  way  for 
the  bank  in  the  payment  of  checks  drawn  on  it. 
He  stayed  there  all  the  time  in  banking  hours. 
The  Citizens'  Bank  began  business  in  October 
or  November;  I  don't  remember  exactly.  It 
lasted  until  along  in  March  of  the  next  year. 
It  began  in  1910  and  wound  up  in  1911.  I 
was  present  at  the  conversation  with  Mr.  Dash- 
lell and  Beeman  at  Nuby.  I  was  with  the  ones 
that  went  to  Nuby  to  meet  Mr.  Dashlell.  Mr. 
Beeman  went  wiUi  us  on  that  trip.  He  was 
represented  as  cashier  of  the  bank  on  that  trip." 

It  will  be  seen  that  Thompson  was  the  man 
who  was  organizing  the  bank,  and  not  Bee- 
man. Ko  witness  undertakes  to  say  that 
BeemaB  entered  into  the  organization  or  was 
at  all  considered,  except  that  Thompson  told 
them  he  was  to  be  the  cashier.    Before  they 


were  ready  to  organize  a  state  bank  at  Flynn, 
and  to  fill  in  that  Interral  with  a  banking  In- 
stltntlon  In  the  thrlTlng  village  of  Flynn, 
Thompson  very  kindly  agreed  to  put  In  a 
private  bank  of  his  own,  and  told  the  citizens 
that  Beeman  would  be  his  cashier.  Cozert 
says: 

That  Thompson  told  him  and  them  that  b« 
was  a  regular  banker,  had  worked  in  that  basi- 
ness  all  his  life,  and  claimed  that  he  was  with 
a  string  of  banks,  which  would  help  the  bnai- 
ness.  "He  told  me  that  he  could  take  $4,000  or 
$5,000  and  put  in  a  little  banking  business  until 
they  got  the  State  Bank  on  foot  He  stated 
that  he  had  money  to  operate  it,  to  operate 
this  private  bank  until  the  State  Bank  waa 
organized." 

No  VTltness  undertakes  to  say  that  Beeman 
had  any  Interest  whatsoever  In  the  bank,  ex- 
cept to  act  as  cashier,  and  he  was  put  there 
by  Thompson  for  that  purpose.  He  drew  a 
salary  as  such,  which  was  shown  by  the 
books  of  the  concern.  The  record  shows  that 
the  depositors  were  considerably  wrought  up 
when  they  discovered  the  condition  the  bank 
was  in,  but  Thompson,  the  man  upon  whose 
credit  the  money  was  put  there,  was  the  ob- 
ject of  their  wrath,  and  not  Beeman,  whom 
Dashlell  considered  a  mere  "greenhorn." 

[1]  Then,  since  Beeman  was  only  an  em- 
ploy4  and  not  shown  to  be  further  interested, 
it  becomes  material  to  Inquire  whether  he 
had  the  power  to  make  the  assignment  of 
the  bank's  assets  he  attempted  to  make,  when 
he  executed  the  paper  to  Dashlell  as  attorney 
for  some  of  the  creditors,  as  above  quoted. 
No  particular  authority  is  claimed  for  Bee- 
man, except  in  his  capacity  as  cashier,  and. 
If  he  did  not  have  such  power  by  virtue  of 
his  position,  he  did  not  have  it  at  alL  The 
cashier  of  a  bank  Is  Its  chief  executive  offi- 
cer, and  yet  he  is  an  agent  of  the  bank,  and 
It  has  been  held  that,  if  he  exceeds  his  au- 
thority, his  acts  will  not  bind  the  bank.  Ar- 
nold V.  National  Bank  of  Waupaca,  126  Wis. 
362,  105  N.  W.  828,  8  Lu  B.  A.  (N.  S.)  580,  77 
Am.  Dec.  759,  note ;  Martin  t.  Webb,  110  U. 
S.  7,  8  Sap.  Ct  428,  28  L.  Ed.  49. 

[2,3]  And  If  It  be  conceded  that  Beeman 
was  fully  authorized  to  do  any  and  all  things 
necessary  to  the  management  and  carrying 
on  of  the  banking  business  at  Flynn,  In  the 
absence  of  express  authority  to  do  so^  he 
would  not  be  authorized  to  close  out  the 
business  by  making  an  assignment  of  the 
bank's  assets.  An  agent  who  Is  authorized 
to  manage  and  carry  on  a  business  is  not 
empowered  thereby  to  pledge  or  mortgage 
the  property  in  his  possession,  for  that  Is  not 
carrying  on  the  business.  It  is  placing  the 
business  at  the  will  and  pleasure  of  the  mort- 
gagee. Mechem  on  Agency,  vol.  1,  p.  724.  { 
1004 ;  First  National  Bank  v.  Hicks,  24  Tex. 
Clv.  App.  269,  59  S.  W.  842. 

The  meaning  of  the  phrase  "to  carry  on," 
when  applied  to  business,  is  well  settled.  In 
Worcester's  Dictionary,  the  definition  la  "to 
prosecute ;  to  help  forward ;  to  continue,  as 
to  carry  on  a  business,"  ete.   Flonheira  Bros. 
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Dry  Goods  Oo.  T.  Lester,  60  Ark.  120,  29  8. 
W.  84,  27  I*  K.  A.  606,  46  Am.  St.  Rep.  162 
(dting  6ooper  Mfg.  Co.  t.  Fersnaon,  113  U. 
S.  727,  6  Sup.  Ot  739,  28  U  Ed.  1137). 

It  Is  said  Is  section  1007,  p.  726,  yoL  1, 
Mechem  on  Agency: 

"For  siiallar  reasons,  a  general  aathority  to 
mana^  a  business  or  property  clearly  coDtem* 
plates,  in  the  ordinary  case,  that  the  business 
IS  to  be  continued  or  the  property  retained,  and 
not  disposed  of.  Snch  a  power,  therefore,  ordi- 
narily implies  no  authority  to  sell  the  business." 

In  Qouldy  v.  Metcalf,  75  Tex.  465,  12  S.  W. 
830,  16  Am.  St  Rep.  912,  there  was  a  power 
of  attorney  given  whlcb  embraced  powers  as 
follows: 

"In  and  abont  my  bosiness  to  bay,  sell,  or  ex- 
change property,  to  receive  and  receipt  for 
money,  to  sell  and  dispose  of  property,  to  give 
bUIs  of  sale  thereto,  or  to  sell  and  transfer  real 
estate  and  execute  deeds  thereto,  or  to  do  and 
perform  any  lawful  act  in  or  about  or  concern- 
ing my  business,  as  fully  and  completely  as  if 
I  were  personally  present;  and  1  herein  and 
hereby  confirm  all  their  lawful  acts  and  deeds 
that  they  perform  in  any  manner  connected 
with  my  business." 

The  attorneys  in  fact,  under  this  instru- 
ment, executed  a  statutory  deed  of  assign- 
ment for  the  benefit  of  creditors.  The  Sti- 
preme  Court  said,  in  passing  upon  that  case: 

"We  think  it  clear  from  the  foreftoing  quota- 
tions that  an  assignment  for  the  benefit  of  cred- 
itors may  be  made  by  any  agent  or  attorney  in 
fact  authorized  thereto.  The  instrument  under 
which  the  power  was  exercised  in  this  case  does 
not  in  terms  grant  the  authority.  The  language 
used  in  the  grant  of  general  power  is  certainly 
very  comprehensive,  but  the  established  rule  of 
construction  limits  the  authority  derived  by  the 
general  grant  of  power  to  the  acts  authorised 
bj  the  language  employed  in  granting  the  spe- 
cial powers.  When  an  authority  is  conferred 
upon  an  agent  by  a  formal  instrument,  as  by 
a  power  of  attorney,  there  are  two  rules  of  con- 
struction to  be  carefully  attended  to:  (1)  The 
meaning  of  general  words  in  the  instrument  will 
be  restricted  by  the  context,  and  construed  ac- 
cordingly. (2)  The  authority  will  be  construed 
strictly  so  as  to  exclude  the  exercise  of  any 
power  which  is  not  warranted,  either  by  the 
actual  terms  used,  or  as  a  necessary  means  of 
executing  the  authority  with  efifect'  Ewell's 
Evans  on  Agency,  204,  205 ;  Reese  v.  Medlock, 

27  Tex.  123,  124  [84  Am.  Dec.  611].  Applying 
these  rules  to  this  case,  and  none  of  the  cir- 
cumstances under  which  the  power  was  execut- 
ed being  shown,  we  are  of  opinion  that  the  at- 
torneys in  fact  did  not  have  the  power  to  make 
the  assignment,  and  that  the  court  did  not  err 
in  so  holding." 

The  case  ot  Lamb  t.  Cecil  was  twice  before 
the  West  Virginia  courts.    25  W.  Va.  288,  and 

28  W.  Va.  653.  In  that  case,  Cecil  was  a  di- 
rector of  the  bank,  and  had  a  deposit  It 
became  hopelessly  Insolvent  and,  with  full 
knowledge  of  the  condition  of  the  bank,  the 
cashier,  acting  fraudulently  with  Cecil,  turn- 
ed over  to  him  some  discounted  paper  tn 
payment  of  bis  deposit  Such  transfer  was 
held  void. 

Beeman,  In  this  instance,  occupied  a  dual 
position  of  trust.  He  owed  a  duty  to  rep- 
resent, within  the  scope  of  his  authority,  the 
Interests  of  C.  Thompson,  whom  the  undis- 
puted evidence  shows  was  his  principal,  for 
the  bank  was  organized  opoB  the  strengtli  of 


his  credit  and  standing  as  a  banker  and  a 
man  of  means.  No  witness  undertakes  to 
testify  to  any  fact  which  would  show  him  to 
be  anything  but  the  representative  and  agent 
of  Thompson.  In  the  second  place,  Beeman 
was  In  a  position  of  trust  toward  all  ttie  de- 
positors. If  It  should  be  contended  that  the 
emergency  was  so  pressing  as  not  to  admit 
of  delay,  and  that  he  had  the  power  to  make 
any  assignment  at  all,  he  would  certainly  not 
have  the  right  to  make  an  assignment  for  the 
benefit  of  a  part  of  the  creditors  to  tbe  ex- 
clusion of  others. 

[4]  This  was  not  a  snit  tot  rescission  of 
the  contract,  upon  the  ground  of  any  fraud 
practiced  by  Thompson,  and  no  fact  Is  plead- 
ed or  proved  which  would  entitle  the  plain- 
tiffs to  a  lien  of  any  kind  on  the  assets  of 
the  bank.  They  were  common  unsecured 
creditors.  And  it  is  not  shown  that  Thomp- 
son was  Insolvent  at  the  time  the  deposits 
were  made.  It  Is  shown  that  he  was  adjudg- 
ed bankrupt  on  April  13,  1911;  but  that  fact 
alone  would  not  show  that  he  was  Insolvent 
at  the  times  the  money  was  deposited.  It  is 
known  of  all  men  that  Insolvency  may  occur 
suddenly  and  ordinarily  is  not  reached  by 
any  fixed  formula.  While  bankruptcy  may 
yet  reach  the  dignity  of  an  exact  science, 
the  courts,  so  far  as  we  know,  have  never 
recognlxed  any  particular  method  or  time  by 
which  it  is  to  be  obtained. 

It  therefore  follows;  from  what  we  have 
said,  that  the  Judgment  of  the  trial  court 
will  be  reversed  and  Judgment  is  here  ren- 
dered that  the  plalntifFs  take  nothing  by  rea- 
son of  this  suit;  and  that  the  defendant, 
Ledgerwood,  trustee  In  bankruptcy  of  C. 
Thompson,  B.  R.  Thompson,  and  the  Citizens' 
Bank  of  Medicine  Mound,  do  have  and  recov- 
er, as  against  the  plalntltCs  and  B.  D.  Dash- 
iell,  all  of  the  property  or  the  proceeds  there- 
of which  passed  Into  the  hands  of  said  Dash- 
iell  by  reason  of  the  assignment  made  by  the 
said  Beeman. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

In  stating  this  case,  through  oversight, 
we  stated  that  B.  D.  Craig  and  a  nmnber  of 
others  sued  B.  D.  Dasblell  and  H.  O.  Ledger- 
wood,  ti-ustee,  etc.,  when  as  a  matter  of  fact 
Crnig  and  others  sued  Dashlell  for  an  ac- 
counting as  their  agent,  and  he  Impleaded 
Ledgerwood,  trustee,  who  came  in  and  claim- 
ed the  funds  in  his  capacity  as  trustee. 
Ftirther,  the  petition  In  bankruptcy  was  filed 
April  13,  1911,  but  the  final  adjudication 
was  not  made  until  November  13, 1011 ;  Led- 
gerwood qualifying  as  trustee  on  December 
6,  1911.  This  correction  is  made  in  deference 
to  the  request  of  counsel  for  appellees,  and 
not  that  It  makes  any  material  difference  In 
so  far  as  the  case  is  concerned.  Neither  does 
it  make  any  difference  when  Ledgerwood 
qualified  as  trustee. 

[8]  "  The  filing  of  the  petition  (In  bank-, 
ruptcy)  la  a  caveat  to  all  the  world  and.  In 


Digitized  by 


Google 


1014 


177  SOUXHWESTBRN  RBPOBTBB 


{Tex. 


effect,  an  attachment  and  injunction.  *  *  • 
And,  on  adjudication,  title  to  tlie  bankrupt's 
property  became  vested  In  the  trustee,  witli 
actual  or  constructive  possession  placed  in 
the  custody  of  the  bankruptcy  court  ♦  ♦  •• 
The  filing  of  the  petition  is  an  assertion  of 
Jurisdiction  with  a  view  to  the  determina- 
tion of  the  status  of  the  bankrupt  and  a  set- 
tlement and  distribution  of  his  estate.  The 
exclusive  jurisdiction  of  the  bankruptcy 
court  is  so  far  in  rem  that  the  estate  is  re- 
garded as  in  custodia  legls  from  the  filing  of 
the  petition.  It  is  true  that,  under  section 
70a  of  the  act  of  1898  (Act  July  1,  1898,  c. 
541,  30  Stat  665  [U.  S.  Comp.  St  1913,  | 
0654]),  the  trustee  of  the  estate,  on  his  ap- 
pointment and  qualification,  is  vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt as  of  the  date  he  was  adjudicated  a 
bankrupt;  but  there  are  many  provisions  of 
the  law  which  show  its  purpose  to  hold  the 
property  of  the  bankrupt  intact  from  the 
time  of  the  filing  of  the  petition,  in  order  that 
It  may  l>e  administered  under  the  law  if  an 
adjudication  in  bankruptcy  shall  follow  the 
beginning  of  the  proceedings.  Section  70a,  in 
reciting  the  property  which  vests  in  the  trus- 
tee, says  there  shall  vest  'prc^erty,  which 
prior  to  the  filing  of  the  petition  (the  bank- 
rupt), •  •  •  could  by  any  means  have 
transfei'red  or  which  might  have  been  levied 
upon  and  sold  under  Judicial  process  against 
•  •  *  (the  bankrupt).'  Under  section  67c 
attachments  within  four  months  before  the 
filing  of  the  petition  are  dissolved  by  the  ad- 
judication in  the  event  of  the  insolvency  of 
the  bankrupt,  if  their  enforcement  would 
work  a  preference.  Provision  is  made  'for 
the  prompt  taking  possession  of  the  bank- 
rupt's property,  l)efore  adjudication,  if  nec- 
essary (section  69a).  Every  person  is  forbid- 
den to  receive  any  property  after  the  filing  of 
the  petition,  with  intent  to  defeat  the  pur- 
poses of  the  act'  Acme  Harvester  Co.  v. 
Beekman  Lumber  Ck>.,  222  U.  S.  300,  32  Sup. 
Ct  96,  fle  L.  Ed.  208."  KoppUn  T.  Ludwig, 
170  S.  W.  106. 
The  motion  is  overruled. 


J.  W.  CARTER  MUSIC  CO.  t.  EVANS  et 

aL     (No.  459.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
June   16,    1915!      Rehearing   Denied 
July,  1,  1915.) 

1.  EviDENCK  «s»471— Stateiisntb  of  Facts 

—Conclusion  of  Witness. 

On  the  issue  whether  a  witness  bought  a 
piano  from  plaintiff  or  from  a  third  person, 
testimony  of  the  witness  that  she  bought  from 
the  third  person,  and  tliat  a  representative  ol 
plaintiff  told  her  that  the  third  person  had  re- 
quested him  to  deliver  the  piano  to  the  wit- 
ness, who  should  make  payments  to  the  repre- 
sentative, was  not  objectionable  as  a  conclu- 
sion, but  was  admissiUe  as  facts  for  the  jury. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  H  2149-2185;    Dec.  Dig.  «=9471.J 


2.  Appeai.   and    Ebbox  ^31170— Habhless 

Ebbob— Ebboneous     Admission     of    Evi- 
dence. 

Where  all  the  facts  on  an  issue  were  taUy 
developed,  error  in  admitting  testimony  amoont- 
ing  to  a  mere  conclusion  of  the  witness  was  not 
reversible,  within  court  rule  62a  (149  8.  W. 
x),  and  must  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4032,  4066,  4075,  4098, 
4101,   4454,   4640-^45;     Dec   Dig.   «=117a1 

3.  Appeal    and    Ebbob    €=>692— Questiors 
Reviewable— Rulings   on   Evidence.       • 

Where  the  evidence  expected  to  be  elicited 
from  a  witness  is  not  set  oat,  and  the  court 
on  appeal  does  not  know  what  the  testimony 
would  have  been,  error  in  excluding  it  was  not 
shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2906-^09 ;  Dec  Dig.  «=> 
692.1 

4.  Etidkncb     4=954— ADiassiBiUTT  —  Relx- 

VANCT. 

On  the  issue  whether  a  person  bought  a 
piano  and  gave  in  part  payment  therefor  an- 
other piano,  the  testimony  of  a  third  person 
that  about  the  time  of  the  transaction  he  took 
a  piano  to  the  person,  unaccompanied  by  any- 
thing to  show  what  induced  the  taking  of  the 
piano  to  the  person's  house,  was  inadmissible, 
under  the  rule  that  an  inference  on  an  infer- 
ence cannot  be  proved. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  |  74;    Dec  Dig.  «=354.] 

Appeal  from  Harris  County  Court  at  Law; 
K.  O.  Barkley,  Special  Judge. 

Action  by  the  J.  W.  Carter  Music  Com- 
pany against  Maggie  Evans  and  others. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Andrews,  Streetman,  Burns  &  Logoe,  B.  H. 
Kelley,  and  M.  E.  Kurth,  all  of  Houston,  for 
appellant.  Eahn  &  WlUiams,  of  Houston,  for 
appellees. 

WALTHAM^  J.  The  J.  W.  Garter  Music 
Company,  a  corporation,  sued  Maggie  Evans 
and  her  husband,  Al  Evans,  and  Mrs.  Moses 
D.  Cohen  and  her  husband,  Moses  D.  Cohen, 
seeking  a  recovery  against  Maggie  Evans  up- 
on a  note  for  $195,  Interest,  and  attorney's 
fees,  alleged  to  have  been  executed  and  de- 
livered by  Maggie  Evans  to  plaintiff,  and 
against  all  defendants  for  foreclosure  of  a 
chattel  mortgage  lien  reserved  in  said  note 
on  a  piano;  Cohen  and  wife  having  taken 
possession  of  the  piano  naiet  a  claim  of  own- 
ership. 

Appellant's  contention  is  that  it  had  sold  to 
Mrs.  Cohen  a  new  piano  for  ?650  on  partial 
payments  of  $25  per  month  and  had  taken 
her  old  piano,  the  one  in  question,  as  a  first 
payment  on  the  sale,  and  thereafter  sold  the 
old  piano  to  Maggie  Evans  for  $200  on  in- 
stallments of  $5  each  month,  expressed  in  the 
note  and  mortgage  sued  on.  The  Cohens 
pleaded  that  they  owned  the  piano  In  ques- 
tion and  bad  sold  It  to  Maggie  E^rans  for 
$175,  to  be  paid  in  $5  installments,  but  had 
not  delivered  it  at  the  time  hereinafter  men- 
tioned; that  the  J.  W.  Carter  Music  Com- 
pany, through  J.  W.  (3arter,  was  attempting^ 
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to  sen  to  them  a  new  piano,  an4  for  that 
purpose  proposed  to  deliver  It  to  them  for 
trial,  and  did  put  a  piano  In  their  bouse 
over  their  protest,  and  that,  on  Mrs.  Ctohen's 
statement  that  she  had  one  piano  and  no 
room  for  two,  and  being  Informed  tbat  they 
had  sold  the  old  piano  to  Maggrie  EJvans, 
proposed  to  deliver  the  old  idano  to  Maggie 
Bvans  without  cost  to  her  or  to  Maggie 
tiv&na,  and  this  she  (Mrs.  Cohen)  permitted 
him  to  do,  bnt  they  allege  that  they  did  not 
buy  the  new  piano  from  Carter,  or  the  J.  W. 
Carter  Music  Company,  nor  sell  the  old  piano 
to  him,  nor  assign  any  debt  of  Maggie  Evans 
to  him  or  his  company,  or  anthorlze  blm  to 
sell  to  or  collect  any  money  from  Maggie 
Eivans.  Mrs.  Cohen  pleaded  that  she  was 
at  all  times  the  wife  of  Moses  D.  Cohen, 
with  whom  she  was  then  living,  and  that,  if 
she  signed  any  Instrument  purporting  to  be 
a  contract  of  any  kind  assigning  to  plalotlfC 
the  indebtedness  due  from  Maggie  ISvans, 
her  husband  did  not  Join  her  in  executing  It, 
and  that  it  was  not  executed  In  payment  of 
any  necessasies  fbrnished  herself  or  her 
children,  or  for  expenses  incurred  by  her  for 
the  benefit  of  her  separate  property,  nor  for 
any  other  purpose  for  which  the  law  permits 
her  to  incur  debts  separate  and  apart  from 
her  husband. 

Haggle  Bvans,  in  similar  language,  pleaded 
her  marriage  with  Al  Evans,  that  her  hus- 
band was  not  a  party  to  the  note  or  mortgage 
lien  and  knew  nothing  of  it,  that  the  note 
and  mortgage  were  not  for  necessaries,  etc., 
and  they  were  therefore  void  as  to  her.  She 
pleaded  that  the  note  and  mortgage  was  ob- 
tained by  fraud.  In  that  she  had  previously 
purchased  the  piano  of  the  Cohens  for  $175 
on  similar  Installments,  and  that  when  J.  W. 
Carter  brought  the  piano  to  her  house  he 
stated  to  her  that  he  wished  her  to  sign  an 
Instrument  which  he  represented  to  be  a  re- 
ceipt for  the  delivery  of  the  piano  from  Mrs. 
Cohen ;  that  Mrs.  Cohen  had  bought  a  new 
piano  from  him,  and  had  agreed  that  the 
payments  should  be  made  to  him,  and  that 
the  Instrument  he  was  then  requesting  her 
to  sign  had  been  approved  by  Mrs.  Cohen; 
that  she  could  not  read,  and  trusted  and  re- 
lied on  what  he  (Carter)  told  her  as  to  the 
character  of  the  instrument,  eto. ;  that  as 
soon  as  she  informed  Mrs.  Cohen  of  the  trans- 
action, and  that  she  had  paid  $5  on  the  piano 
to  Carter,  Mrs.  Cohen  then  Instructed  her  to 
make  all  other  payments  to  her,  as  she  had 
agreed  to  do. 

Appellant  further  pleaded,  by  way  of  sup- 
plement to  the  Cohen  answer,  that  Mra 
Cohen  represented  the  piano  sued  for  to  be 
lier  sole  property;  that  at  the  Ume  said 
representation  was  made  her  husband  was 
present  and  made  no  objection,  but  ac- 
quiesced in  the  statement  made ;  that  all  of 
the  transactions  relative  to  the  note  sued  on 
and  the  execution  of  the  bill  of  sale  by  Mrs. 
Cohen  to  the  J.  W.  Carter  Music  Company 
transpired  subeequeut  to  August  S,  19lk 


The  case  was  tried  before  a  Jury  In  the 
coanty  court  at  law,  and  submitted  on  special 
Issues.  Upon  answers  to  such  special  Is- 
sues, judgment  was  entered  for  defendanta 

[1,  2]  The  appellant  in  Its  first  assignment 
asserts  error  to  Its  prejudice  in  the  ad- 
missloni  over  objection  of  the  following  evi- 
dence by  Maggie  Evans: 

"All  I  know  about  this  transaction  is  that  I 
bought  a  piano  from  Mrs.  Cohen,  and  Mr.  Car- 
ter told  me  that  Mrs.  Cohen  bad  him  bring  the 
piano  and  deliver  it  to  me,  and  1  asked  him 
about  the  payments  I  was  going  to  make  to 
Mrs.  Cohen,  and  he  said,  'Yon  make  the  pay- 
ments to  me.'  _  That  was  right  at  the  time  he 
delivered  the  piano.  I  says,  'I  have  no  money 
to-day,  but  will  make  a  payment  on  Saturday,' 
and  he  said  that  was  all  right;  so  I  made  my 
payment  on  Saturday.  I  paid  him  $5  at  the 
store  there.  Mr.  Carter  had  an  instrument 
for  me  to  sign.  I  can't  read  or  write.  He  told 
me,  when  he  delivered  the  instrument,  that  he 
wanted  me  to  sign  that  paper  to  let  Mrs.  Co- 
hen know  that  he  bad  delivered  the  piano,  and 
he  further  said  that  I  had  to  pay  him;  that  he 
had  made  it  all  right  with  Mrs.  Cohen  for  me 
to  pay  him." 

It  is  claimed  that,  as  the  question  of  wheth- 
er or  not  Maggie  Evans  had  purchased  the 
piano  in  controversy  was  the  vital  issue  in 
the  case.  It  was  reversible  error  for  the  court 
to  permit  her  to  testify  tbat  she  did  not  buy 
it  from  plaintifr  and  tbat  plaintiff  did  not 
sell  it  to  her;  the  facts  stated  being  con- 
clnslons  of  law.  It  is  true,  as  claimed  by  ap- 
pellant, that  the  questtoQ  as  to  whether  Mag- 
gie Evans  purchased  the  piano  from  appel- 
lant was  a  question  at  issue  In  the  case  for 
the  jury  to  determine,  was  submitted  as  one 
of  the  Issues,  and  on  which  the  Jury  made  a 
finding;  but  it  seems  to  us  that  the  issue  has 
not  the  Importance  as  being  vital  to  any  re- 
sult Again,  we  do  not  construe  the  state- 
ment of  the  witness  as  meaning  to  give  or 
having  the  result  as  giving  her  opinion  or 
conclusion  from  the  facts  stated  that  the 
transaction  did  not  have  all  of  the  necessary 
elements  to  constitute  a  contract  of  purchase 
by  her,  or  a  sale  by  appellant  to  her  of  the 
piano,  but  rather,  from  her  understanding,  of 
what  took  place.  She  did  not  buy  the  piano 
from  Carter,  as  she  had  already  bought  It 
from  Mrs.  Cohen,  and  that  she  so  tmderstood 
Mr.  Carter,  from  what  he  said  to  her  as  to 
the  transaction  then  had  with  him.  Her 
statement  could  not  be  construed  to  conclude 
the  fact  as  to  whether  the  transaction  amount- 
ed to  a  sale  to  her  of  the  piano.  But,  how- 
ever that  may  be,  all  of  the  facts  bearing  up- 
on the  Issue  of  the  sale  of  both  planoe  were 
fully  developed  on  both  sides,  and  if  the 
evidence  objected  to  was  subject  to  the  objec- 
tion made,  Ite  admission  could  not  be  regard- 
ed as  reversible  error.  Bule  62a  (149  S.  W. 
x).    The  assignment  Is  overruled. 

We  are  of  the  opinion  that  the  vital  ques- 
tion In  the  case  Is  whether  appellant  had  such 
ownership.  Interest,  or  control  over  the  piano 
as  to  authorize  it,  through  Carter,  to  make 
a  sale  of  It  to  Maggie  Evans,  so  that  the 
consideration  for  it  In  the  sale  could  con- 
stitute the  consideration  expressed  in  the 
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note  and  mortgage  soed  on.  If  Mrs.  Gohen 
did  not  as  a  fact  sell  tbe  piano  to  appellant, 
it  had  no  interest  in  it  to  sell  to  Maggie 
Byans.  The  Jury  fonnd  that  Mrs.  Cohen  did 
not  sell  the  piano  to  appellant,  and  that  one 
issue,  it  seems  to  us,  if  properly  presented, 
concludes  every  other  one. 

[3]  The  second  assignment  is  based  on  the 
exclusion  of  the  testimony  of  a  witness  from 
another  music  store  to  the  effect  that  Mrs. 
Cohen  "had  dealt  with  said  witness  respect- 
ing the  purchase  from  tils  store  of  a  piano," 
immediately  subsequent  to  the  conversation 
and  transaction  between  Mrs.  Cohen  and  J. 
W.  Carter.  The  evidence  expected  to  be 
elicited  from  the  witness  is  nowhere  set  out, 
and  we  do  not  know  what  tbe  testimony 
would  hare  been.  The  court  was  not  in  error 
in  excluding  it  To  say  the  most  of  It,  it 
could  only  have  been  heard  as  contradictory 
of  the  statement  of  Mrs.  Cohen  that,  in  the 
conversation  at  the  house  about  the  purdiase 
of  a  piano,  her  husband  had  said  to  Carter 
that  th^  were  not  in  the  market  at  tliat  time 
for  a  plana  AK>elIant,  In  its  bill  of  excep- 
tions, makes  a  quotation  from  Mrs.  Cohen's 
evidence  to  which  the  excluded  evidence  of 
the  witness  wonld  have  reference,  and,  from 
tbe  evidence  quoted,  the  above  is  the  only 
feature  of  her  testimony  to  which  it  could 
relate.  It  is  not  claimed  that  tbe  witness  was 
present  at  the  c<niversation  and  would  deny 
that  her  husband  made  such  remark  to  Car- 
ter. The  evidence  was  wholly  irrelevant,  and 
the  assignment  is  overruled. 

[4]  The  third  assignment  is  to  the  exclnsitm 
ot  the  statement  of  a  witness  ta|  the  efTect 
that  "shortly  prior  to  and  after  the  execution 
by  defendant  Mrs.  Cohen  of  the  $650  note  in 
favor  of  plaintiff  he  (witness)  hauled  to  the 
home  of  Mrs.  Cohen  a  piano  from  the  respec- 
tive place  of  business  of  plaintiff's  witnesses," 
and  offered  as  a  drcnmstance  on  the  question 
as  to  whether  Mrs.  Oohen  intended  to  buy  a 
piano  at  the  time  plaintiff  claims  she  did  buy 
the  $650  piano.  It  is  not  shovwi  that  Mrs. 
Cohen  in  any  way  induced  the  hanling  of  a 
piano  to  her  house,  or  why  It  was  hauled 
there.  It  was  foreign  to  the  issue  as  to 
whether  Mrs.  Cohen  did  really  buy  the  $650 
piano,  and,  If  she  did,  then,  did  she  give  in 
part  payment  for  it,  the  piano  in  question? 
If  tbe  evidence  offered  had  been  heard,  the 
only  effect  it  possibly  could  have  had  would 
be  to  create  an  inference,  first,  that  Mrs. 
Cohen  had  directed  it  to  be  sent  to  the  house; 
second,  that  if  she  would  have  a  piano  sent 
to  the  house,  it  was  her  intention  to  buy  a 
piano;  and,  third,  if  it  was  her  intention 
to  then  buy,  she  must  have  made  the  purchase 
of  tbe  piano  from  appellant,  and,  if  she  did, 
she  must  have  sold  appellant  the  old  piano 
in  part  payment  An  inference  on  an  Infer- 
ence is  beyond  tbe  rule  of  tbe  admissibility  of 
evidence.  St  Louis  S.  W.  Ry.  Co.  of  Texas 
V.  Mcintosh  ft  CarUsle,  126  8.  W.  692;   Mls- 


soarl,  K.  &  T.  Ry.  Co.  of  Texaa  v.  Byrd,  124 
S.  W.  738.    The  assignment  is  overruled. 

In  addition  to  what  lias  been  said  on  tbe 
questions  raised  by  the  assignments,  it  migbt 
be  remarked  that  the  undisputed  evidence 
showed  that  Maggie  Evans  at  the  time  of  the 
making  of  the  note  and  mortgage  was  a  mar- 
ried woman,  and  there  is  no  evidence  or  ef- 
fort made  to  bring  her  within  the  rule  that 
would  make  her  personally  liable  on  the  note, 
BO  as  to  authorize  a  personal  Judgment 
against  her,  or  foreclose  the  mortgage  Ilea 
without  such  judgment 

We  are  of  the  opinion  that  the  court  was 
not  In  error  in  entering  Judgment  fiar  tbe 
appellees. 

PITTS  et  nx.  v.  KBNNED7  et  ox.  t 
.      (No.  6402.) 

(Oonrt  of  CSvil  Appeals  of  Texas.    Ban  Antonlow 

June  10.  1916k    Rehearing  Denied 

June  26,  1916.) 

1.  Feattos,   »rATtrne  of  <Ss9l29— Past  P»»- 

>0B>fAN0I>— POBSBBSIOIf   AKU  IXFBOVKMKIVTB. 

Plaintia  claimed  tliat  lie  offered  to  pur- 
chase from  defendant  the  whole  of  a  tract  of 
land,  and  defendant  verbally  accepted  such  of- 
fer. The  deed  executed  by  defendant  however, 
did  not  convey  a  part  of  the  tract,  wliich  waa 
inclosed  separately  from  that  conveyed.  Plain- 
tiS,  with  knowledge  that  the  deed  did  not  con- 
vey the  whole  tract,  against  defendant's  wishes, 
and  after  defendant  had  offered  to  rescind,  took 
possession  of  the  whole  tract  and  made  im- 
provements on  the  part  conveyed.  Held,  that 
such  possession  and  improvements  did  not  take 
the  verbal  contract  out  of  the  operation  of  the 
statute  of  frauds,  as  improvements,  in  order  to 
create  riKbts,  must  be  made  upon  the  faith  of 
tbe  verbal  contract  and  with  the  belief  that  it 
will  be  carried  out,  while  plaintiff  made  his  im- 
provements upon  the  faith  of  tlie  deed  and  not 
the  verbal  contract 

r£<d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i!  287-2M,  303,  300-308, 
310-312.  314.  318-320,  322,  323,  325.  32U;  Dec 
Dig.  <S=3l29;] 

2.  Homestead  «=s>124— Contbacts  of  Saix— 
Bnfobcemert. 

A  contract  for  tbe  sale  of  a  homestead,  used 
and  occupied  as  such  by  husband  and  wife, 
cannot  be  enforced,  but  is  not  unlawful,  and 
may  be  enforced  upon  the  abandonment  of  tbe 
home  or  the  death  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  11  218,  219;  Dec.  Dig.  «=>124.J 

3.  F'BAtiDS,    Statute   of    ®=>125— Ope&atioh 
ABO  Effecx— Actions  jtob  DAUAQsa. 

Where,  pursuant  to  a  verbal  contract  for 
the  sale  of  a  tract  of  land,  defendant  conveyed 
only  a  part  thereof,  no  action  for  damages 
would  lie  for  the  breach  of  the  contract;  it  be- 
ing in  contravention  of  the  statute  of  frauds. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §S  275-277%  ;  Dec.  Dig.  «=» 
125.1 

4.  FKAT7D  «=»26— NECESSITT  OF  DAltAGES. 

Plaintiff  claimed  that  defendant  verbally 
agreed  to  sell  the  whole  of  a  tract  of  land  for 
$2,00a  but  that  he  conveyed  only  a  part  there- 
of. He,  however,  admitted  that  he  would  not 
take  $2,B00  for  the  property  conveyed,  and 
there  was  no  evidence  that  it  was  worth  less 
than  the  price  paid.  U«li  that  Haauming  that 
a  case  of  fraud  authorising  a  recovery  of  dam- 
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ages  wu  made  ont,  there  conld  be  no  recoTei?, 
because  no  damaKes  were  proved.  - 

[Ei,  Note.— For  other  cases,  see  Fraad,  Cent. 
Dig.  I  24;  Dec.  Dig.  «S925.] 

Appeal  tfom  District  Cotfrt,  Polk  CJotinty; 
J.  LlewellTn,  Judge. 

Action  by  O.  N.  Pitts  and  wife  against  0. 
M.  Kennedy  and  wife.  Judgment  on  a  di- 
rected verdict  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

Campbell  &  Campbell,  of  Livingston,  for 
appellants.  S.  H.  German,  of  Livingston,  for 
appellees. 

MODRSUND,  J.  C.  N.  Pitts  and  wife,  M. 
V.  Pitts,  sued  C.  M.  Kennedy  and  wife,  Annie 
E.  Kennedy ;  tbe  material  allegations  of  the 
petition  being  as  follows:  That  defendants 
were  the  owners  of  a  place  in  the  town  of 
Livingston,  known  as  block  No.  8,  which  they 
invited  plaintiffs  to  purdiase.  Tbat  on  De- 
cember 8,  1913,  plaintiff  C.  N.  Pitts  wrote  to 
said  C.  H.  Kennedy  rejecting  a  prior  offer 
made  by  said  Kennedy,  and  stating: 

"If  you  care  to  take  it  I  will  give  you  two 
thousand  dollars  cash  for  the  property,  as  it 
now  stands,  without  any  reservations.  If  yon 
care  to  take  this,  you  can  make  out  the  deeds 
and  put  them  In  the  bank,  and  I  will  send  mon- 
ey over  to  cover  same." 

Tbat  this  offer  was  accepted  by  said  C.  M. 
Kennedy  over  the  telephone.  That  by  the 
terms  of  said  sale  said  Kennedy  bound  him- 
self to  prepare  and  execute  a  deed  to  the 
whole  of  block  8,  and  place  said  deed,  to- 
gether with  bis  original  deed  and  an  abstract 
of  the  title  to  said  property,  in  the  Guaranty 
State  Bank  of  Livingston,  and  plaintiffs  were 
to  send  |2,000  to  said  bank  to  pay  therefor. 
That  said  Kennedy,  knowing  that  plaintiff 
C.  N.  Pitts  was  busily  engaged  at  Onalaska, 
and  could  not  In  person  come  and  attend  the 
receiving  of  said  deed,  and  would  have  no 
opportunity  of  seeing  it,  and  knowing  the 
great  confidence  the  plaintiffs  reposed  in  him, 
and  that  he  would  have  idaintiffs'  money  be- 
fore any  fraud  could  be  detected,  caused  a 
deed  to  be  prepared  and  executed  to  only  a 
portion  ct  block  8,  the  portion  omitted  being 
off  the  west  end  of  said  block  and  being  140 
feet  by  250  feet.  That  said  Kennedy  placed 
such  deed  in  said  bank  and  failed  to  place 
his  original  deed  and  abstract  of  title  in  the 
bank,  thus  making  It  Improbable  tbat  the 
fraud  would  be  detected  before  the  pSaintlff 
had  paid  his  $2,000.  That  said  Kennedy  tele- 
phoned to  plaintiffs  that  he  had  prepared  and 
deposited  the  deed  in  accordance  with  the 
agreement,  whereupon  plaintiffs  paid  the  $2,- 
000  to  the  bank  as  agreed  upon,  and  the  deed 
which  had  been  prepared  and  executed  by 
defendants  was  sent  to  plaintiffs.  That  the 
acts  of  said  C.  M.  Kennedy  were  fraudulent- 
ly, willfully,  and  schemingly  done  with  in- 
tent to  deprive  and  defraud  iflaintlffs  of  said 
land.  Plaintiffs  prayed  for  Judgment  divest- 
ing out  of  defendants  the  title  to  said  parcel 


of  block  8  not  Included  In  said  deed,  and 
vesting  the  same  In  plaintiffs,  and  in  the  al- 
ternative for  damages  in  the  snm  of  $1,000, 
alleging  that  the  value  of  said  parcel  was 
?500  and  that  the  part  actually  conveyed 
would  be  worth  $500  more  if  the  other  part 
was  held  therewith. 

The  answer  of  the  defendants  was  very 
lengthy,  and  it  will  suffice  for  the  purposes 
of  this  opinion  to  say  that  they  denied  the 
making  of  any  such  agreement  as  was  plead- 
ed by  plaintiffs,  and  alleged  that  the  land 
omitted  from  the  deed  was  never  intended  or 
agreed  to  be  conveyed ;  that  as  soon  as  they 
learned  that  plaintiffs  were  dissaUsfled,  and 
before  the  deed  was  recorded  and  before  any 
improvements  were  made,  they  offered  to  re- 
turn the  $2,000  to  plaintiffs  and  accept  a  re- 
conveyance of  the  property  described  in  the 
deed,  but  plaintiffs  declined  such  prc^KMitlon. 
They  also  pleaded  the  statute  of  frauds,  and 
alleged  that  all  of  said  block  8  was  their 
homestead  at  the  time  of  the  transactions 
with  plaintlflb.  They  alleged  further  that 
plaintiffB  had  taken  possession  of  the  land  In 
controversy,  and  that  their  claim  cast  a  cloud 
upon  defendants'  title,  which  they  prayed 
should  be  removed. 

Bach  party  filed  supplemental  pleadings, 
but  the  above  statement  sufficiently  sets  out 
the  material  pleadings  of  each  party. 

The  court  instructed  a  verdict  for  defend- 
ants, which  being  duly  returned,  Judgment 
was  entered  in  accordance  therewith. 

The  evidence  shows  the  following  facts  to 
be  undisputed:  (1)  Regardless  of  who  is  cor- 
rect about  what  land  was  to  be  conveyed,  the 
fact  remains  that  there  is  no  written  contract 
or  memorandum  signed  and  delivered  by  ei- 
ther Kennedy  or  his  wife  wherein  it  was 
agreed  to  convey  the  land  not  included  in 
the  deed.  (2)  The  possession  of  plaintiffs 
was  taken  under  a  deed  specifically  describ- 
ing the  land  conveyed,  and  such  description 
does  not  include'  the  lot  in-  controversy.  (3) 
No  improvements  whatever  have  been  put 
upon  the  lot  in  controversy,  which  was  in- 
closed separately  from  the  remainder  of 
block  8.  (4)  Plaintiffs  made  about  $300 
worth  of  permanent  improvements  upon  the 
premises  actually  conveyed,  but  such  Im- 
provements were  made  after  they  had  dis- 
covered that  the  deed  did  not  include  the 
land  in  controversy,  and  after  defendants 
had  offered  to  rescind.  (5)  Immediately  aft- 
er defendants  were  advised  by  plaintiffs  that 
the  deed  did  not  convey  what  plaintiffs  claim- 
ed they  were  to  get,  defendants  offered  to 
refund  the  purchase  money  and  cancel  the 
trade,  which  plaintiffs  refused  to  do.  (6)  At 
the  date  of  the  alleged  contract  declared  up- 
on, Kennedy  and  his  wife  were  living  upon, 
using,  and  claiming  all  of  block  8  as  their 
homestead.  (7)  That  Mrs.  Kennedy  was  not 
guilty  of  any  foaud  or  misrepresentation  that 
in  any  manner  entered  into  the  transaction. 
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[1]  We  will  first  consider  the  <iue8ti<»i 
whether  the  court  erred  In  holding  as  a  mat- 
ter of  law  that  plaintiffs  were  not  entitled 
to  specific  performance  of  the  agreement  to 
convey  the  land  in  controversy,  if  the  Jury 
should  find  there  was  such  an  agreement 
No  agreement  or  memorandum  in  writing 
was  signed  by  Kennedy.  Possession  of  the 
land  in  controversy  was  not  secured  by  plain- 
tiffs with  the  consent  of  Kennedy  and  wife, 
but  was  taken  in  disregard  of  their  wishes. 
No  improvements  at  all  were  made  upon  the 
land  in  controversy.  The  improvements 
made  upon  the  premises  described  in  the  deed 
were  not  made  upon  the  faith  of  a  verbal 
contract  to  convey  all  of  block  8,  but  were 
made  upon  the  faith  of  a  deed  to  the  premises 
upon  which  they  were  made,  and  were  made 
with  full  knowledge  that  such  deed  did  not 
convey  the  land  in  controversy.  Such  Im- 
provements were  also  made  after  defendants 
had  offered  to  repay  the  purchase  price  and 
accept  a  reconveyance  of  the  premises  de- 
scribed in  the  deed.  Improvements,  in  order 
to  create  rights,  must  be  made  upon  the  faith 
of  the  verbal  contract  and  with  the  belief 
that  It  will  be  carried  out  The  facts  as  to 
possession  and  improvements  shown  In  this 
case  are  not  sufficient  to  take  the  verbal  con- 
tract out  of  the  operation  of  the  statute  of 
frauds.  Gilmore  v.  O'Neil,  139  S..  W.  1162 ; 
Openshaw  v.  Dean,  125  S.  W.  989 ;  Ann  Ber- 
ta  Lodge  V.  Leverton,  42  Tex.  25. 

[2]  At  the  time  Kennedy  made  the  verbal 
contract,  all  of  block  8  was  used  and  occu- 
pied as  the  homestead  of  himself  and  wife, 
and  the  contract  could  not  have  been  enforc- 
ed at  that  time  even  had  it  been  in  writing 
and  made  by  both  husband  and  wife.  But  it 
Is  held  that  such  a  contract  Is  not  unlawful, 
and,  though  not  enforceable  so  long  as  the 
property  retains  Its  homestead  character,  it 
may  be  enforced  either  upon  the  abandon- 
ment of  the  home  or  the  death  of  the  wife. 
Goff  V.  Jones,  70  Tex.  572,  8.  S.  W.  525,  8  Am. 
St  Rep.  619 ;  Eberllng  v.  Deutscher  Verein, 
72  Tex.  339,  12  S.  W.  205 ;  Ley  v.  Hahn,  36 
Tex.  Civ.  App.  210,  81  S.  W.  354;  Hudglns 
▼.  Thompson,  163  S.  W.  659. 

In  this  case  it  is  contended  that  the  home- 
stead was  abandoned  by  selling  and  convey- 
ing that  part  of  block  8  upon  which  the  im- 
provements used  for  a  home  were  situated, 
and  failing  to  take  any  steps  towards  estab- 
lishing a  home  upon  the  portion  in  contro- 
versy. If,  under  the  facts  of  this  case,  the 
rule  announced  in  Gofl  v.  Jones,  and  other 
cases  above  dted,  could  be  applied,  it  would 
seem  that  Mrs.  Kennedy,  who  was  Induced  to 
sign  a  deed  to  the  major  portion  of  the  home- 
stead believing  a  certain  price  was  being  paid 
therefor,  should  be  protected  against  being 
held  to  such  conveyance  when  it  ia  sought  to 
be  used  as  a  means  of  depriving  her  of  all 
of  her  homestead  for  a  price  to  which  she 
has  never  agreed ;  there  being  no  acts  on  her 


part  which  wonld  In  any  way  estcv  l>er  ^ra™ 
asserting  her  rights.  However,  as  we  have 
already  held  that  the  verbal  contract  cannot 
be  specifically  enforced,  because  In  contraven- 
tion of  the  statute  of  frauds,  we  "need  not  de- 
cide the  question  arising  on  account  of  the 
homestead  character  of  the  property  at  the 
time  the  contract  was  made. 

[3]  We  will  next  take  up  the  contention 
that  the  court  should  at  any  rate  have  sub- 
mitted, as  against  Kennedy,  the  Issue  of 
damages  on  account  of  failure  to  Include  In 
the  deed  the  land  In  controversy.  While  the 
the  husband  can  be  held  liable  for  damages 
for  breach  of  a  contract  by  him  to  sell  the 
homestead,  If  such  contract  be  In  writing, 
when  it  Is  In  contravention  of  the  statute  of 
frauds  as  was  the  contract  sued  upon  In  this 
case,  no  action  for  damages  vrill  lie  for  its 
breach.  Cross  v.  Everts,  28  Tex.  535;  Ray 
V.  Young,  13  Tex.  552;  Schulz  v.  Schlnner, 
49  S.  W.  246 ;  Brown  on  Statute  of  Frauds,  i 
118. 

[4]  Appellants  seek  to  avoid  the  statute  of 
frauds  by  contending  that  they  have  an  ac- 
tion against  Kennedy  for  fraudulent  repre- 
sentations and  acts,  it  Is  sufficient  answer 
to  this  to  point  out  that.  If  the  allegatlMia 
and  proof  were  sufficient  to  make  a  case  of 
fraud  Independent  of  the  verbal  contract,  no 
damages  are  shown,  for  appellant  Pitts  ad- 
mitfed  that  he  would  not  take  $2,500  for  the 
property  conveyed  to  him,  and  there  was  no 
evidence  that  such  property  was  worth  less 
than  the  price  paid  by  him.  George  v.  Hesse, 
100  Tex.  44,  93  S.  W.  107,  8  L.  R.  A.  (N.  S.) 
804,  123  Am.  St  Rep.  772,  16  Ann.  GaSL  4S6. 

The  Judgment  Is  affirmed. 


KRUEGEL  V.  MURPHY  ft  BOLANZ  et  al. 
(No.  7466.) 

(Court   of   Civil    Appeals    of    Texas.      Dallas. 

June  5,  1915.     Rehearing  Denied 

June  26,  1915.) 

BANKBtrPTOT  «=S>421— DlSOHABSS— EFSSOr  OR 
JCDOMENT. 

Where,  after  being  cast  in  judement,  de- 
fendants voluntarily  declared  themselves  bank- 
rupt, and  were  thereafter  discharged  from  lia- 
bility for  all  debts  existing  on  a  date  four  years 
subsequent  to  the  judgment,  such  discharge  sat- 
isfied plaintiff's  judgment,  and  ended  all  his 
rights  thereunder  as  against  the  judgment  debt- 
ors. 

[E}d.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ff  772-774,  776,  777,  778-781,  7W- 
786,  78&-790 ;   Dec.  Dig.  «=»421.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Force,  Judge. 

Action  by  Herman  Kruegel  against  Mor- 
phy  &  Bolanz  and  othera  Judgment  for 
plaintiff,  and,  from  judgment  refusing  to 
sustain  a  motion  to  adjudge  the  district  (derk 
of  the  county  in  contempt  for  refusing  to  la- 
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ane  plnrlea  exectttlon  Tipon  tbe  jadgment, 
plaintiff  appeals.     Affirmed. 

See,  also,  168  S.  W.  983 ;    167  S.  W.  1182. 

Eerman  Kruegel,  of  Dallas,  pro  se, 

RASBURY,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  district  Judge  refusing  to 
sustain  a  motion  to  adjudge  the  district  clerk 
of  Dallas  county  in  contempt  of  court  for  re- 
fusing to  issue  pluries  execution  upon  the 
Judgment  In  the  cause  In  which  it  was  flled. 

The  eividence  and  sworn  pleading  disclose 
the  following  imdlsputed  and  material  f&cts: 
On  March  17,  1894,  In  tbe  case  of  Herman 
Kruegel  t.  Murphy  &  Bolanz,  pending  in  said 
Fourteenth  district  court  of  Dallas  county, 
Judgment  was  rendered  in  favor  of  Kruegel 
and  against  J.  P.  Murphy  and  Charles  F. 
Bolanz  for  |1,318.60.  The  Judgment  pro- 
Tided  tliat  It  should  bear  Interest  at  6  per 
cent  per  annum  from  rendition,  that  Kruegel 
should  recover  all  costs,  and  Oiat  execution 
should  issue  for  its  enforcement  Subse- 
quent to  tbe  rendition  of  tbe  Judgment,  J.  P. 
Murphy  and  Charles  F.  Bolanz  voluntarily 
declared  themselves  bankrupts,  and  in  their 
petition  scheduled  the  Judgment  in  favor  of 
Kruegel,  among  other  debts,  as  one  from 
which  they  desired  to  be  released.  Kruegel 
was  notified  and  appeared  in  the  bankrupt 
court  and  contested  the  proceeding.  On  June 
8,  1899,  both  Murphy  and  Bolanz  were  by  the 
United  States  District  Court  discharged  from 
liability  for  all  debts  existing  on  September 
8,  1898,  which  included  Kniegel's  Judgment 
rendered  March  17,  1894.  In  1900,  Kruegel 
was  also  adjudged  a  voluntary  bankrupt,  and 
was  subsequently  discharged  of  his  debts; 
one  May  being  appointed  trustee  in  the  pro- 
ceeding. Subsequent  to  the  discharge  In 
bankruptcy  of  J.  P.  Murphy  and  Charles  F. 
Bolanz,  Kruegel,  In  an  attempt  to  collect  the 
Judgment  rendered  in  his  favor,  procured  an 
execution  to  be  Issued  upon  said  Judgment 
and  caused  same  to  be  levied  upon  a  lot  of 
land.  Thereupon  Charles  F.  Bolanz  flled  suit 
In  the  Fourteenth  district  court  to  enjoin  the 
collection  of  said  Judgment  on  the  ground 
that  the  Judgment  debtors,  J.  P.  Murphy  and 
Charles  F.  Bolanz,  had  been  discharged  and 
released  of  all  liability  on  said  Judgment 
after  its  rendition  by  the  bankruptcy  court 
The  case  was  by  order  made  and  entered  In 
the  minutes  of  the  Fourteenth  district  court 
transferred  to  the  Forty-Fourth  district 
court  for  trial.  That  court,  on  March  26, 
1904,  and  after  trial,  rendered  Judgment  en- 
joining Kruegel,  the  district  clerk,  his  depu- 
ties and  successors,  from  issuing  execution 
upon  the  Judgment  and  enjoining  the  sheriff 
<tf  Dallas  county,  bis  deputies  and  succes- 
Bors,  from  levying  any  execution  Issued  upon 
said  Jadgment  Upon  the  Judgment  rendered 
for  Kruegel  in  the  original  case,  execution 
was  last  issued  on  May  11,  1908.  On  Novem- 
ber 27,  1914,  Kruegel  requested  the  district 
clerk,  H.  H.  Williams,  to  issue  another  and 


the  seventh  execution,  wblcfh  lie  refused  to 
do.  Whereupon  this  proceeding  originated 
by  motion  to  adjudge  Williams  In  contempt 
and  which,  as  stated,  the  district  Judge, 
Hon.  Kometb  Force,  declined  to  do. 

Tbe  first  issue  presented  In  appellant's 
brief  Is  the  validity  of  the  Judgment  of  the 
Forty-Fourth  district  court  enjoining  Krue- 
gel and  the  officers  of  court  from  Issuing  or 
levying  an  execution  upon  the  original  Judg- 
ment rendered  in  the  Fourteenth  district 
court  The  appellant,  in  a  number  of  pro- 
ceedings arising  in  various  ways,  has  repeat- 
edly challenged  the  validity  of  that  decree 
on  the  ground  that  one  district  court  has  no 
control  over  the  Judgments  rendered  in  an- 
other dlBtrict  court  and  that  as  a  conse- 
quence the  order  enjoining  the  parties  named 
from  Issuing  and  levying  the  execution  was 
void.  Without  conceding  that  the  action  of 
the  court  is  as  broad  as  the  legal  proposition 
asserted,  it  is  sufficient  to  say  that  the  iden- 
tical question  upon  facts  similar  to  those 
disclosed  in  the  Instant  case  has  been  in  a 
number  of  cases  decided  adversely  to  appel- 
lant and  we  think  a  reference  to  those  cases 
a  sufficient  disposition  of  the  issue.  Kruegel 
T.  Rawlins,  121  S.  W.  216;  Kruegel  v.  Jones, 
121  S.  W.  218;  Kruegel  v,  Rawlins,  103  Tex. 
86,  124  S.  W.  419. 

Further,  it  has  been  twice  decided  by  this 
court  that  the  voluntary  bankruptcy  proceed- 
ings by  Murphy  and  Bolanz,  also  shown  in 
this  proceeding,  wherein  they  scheduled 
Kmegel's  Judgment  debt  and  were  released 
and  discharged  therefrom  by  the  bankrupt 
court  satisfied  the  Judgment  and  that  Krue- 
gel as  a  consequence  had  no  legal  right  to 
have  process  Issued  for  its  enforcement 
Kruegel  v.  Murphy  &  Bolanz,  126  S.  W.  680 ; 
Kruegel  v.  Rawlins  et  aL,  148  S.  W.  348. 

Independently  of  all  other  matters,  the  dis- 
charge In  bankruptcy  satisfies  appellant's 
Judgment  and  ends  all  appellant's  rights 
thereunder  as  against  the  Judgment  debtors 
and  all  attempts  to  enforce  the  Judgment  are 
useless. 

Many  other  collateral  issues  are  presented 
In  the  brief,  which  announce  sound  proi>osl- 
tions  of  law,  but  they  are  without  force  or 
application  -in  view  of  our  holding  on  the  la- 
sues  discussed,  which  control  all  others. 

The  Judgment  is  affirmed. 


GULP  NAT.  BANK  v.  BASS  et  aL 
(No.  &138.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  17,  1915.    Retiearisg  Denied 

June  30,  1915.) 

1.  Afpeai.  and  Ebbob  «=>101  —  Judgme^nts 
Appealable— Appointment  of  Receiveb. 
Where  an  order  is  entered  dissolving  a  tem- 
porary iDJnnction  and  denying  tbe  application 
for  the  appointment  of  a  receiver,  that  part  of 
the  order  refusing  to  appoint  tbe  receiver  ia  not 
appealable;  it  being  interlocutory,  and  not  in- 
cluded witliin  Rev.  St.  1911.  art.  2079,  provid- 
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inf  for  an  appeal  fiom  an  Interlocutory  order 
appointing  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  681-687;  Dec.  Dig.  «=» 
101.] 

2.  Oabnishmbnt  «s»120— Equitable  Aid  to 
Wbit^-Rbobivbbship — Injunction  . 

Where  a  valid  garnishment  merely  reaches 
a  debt  due  by  the  garnishee,  such  garnishment 
will  not  be  aided  by  the  appointment  of  a  re- 
ceiver to  collect  the  debt  or  the  issuance  of  an 
injunction  to  restrain  the  debtor  from  assign- 
ing it. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  §f  241,  242;   Dec.  Dig.  <8=120.] 

3.  Pledges  ®=356 — Salk  of  Collatebal. 

Since  the  law  does  not  require  the  doing  of 
that  which  is  useless,  it  is  unnecessary  to  ob- 
tain an  order  to  sell  collateral,  where  such  col- 
lateral was  worthless,  notwithstanding  that  the 
judgment  upon  which  the  order  is  based  provided 
therefor. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  Si  152-183;   Dec.  Dig.  «=»56.] 

4.  Cbeditobs'  Suit  «s»7— Gboundb  or  Rkk- 

BDT— GaBNISHMENT. 

Since  a  creditors'  bill  will  not  lie  to  sub- 
ject a  chose  in  action  to  the  payment  of  a  debt 
except  in  cases  of  fraad,  or  a  trust,  a  judgment 
creditor  who  has  garuisned  a  debt  owing  to  the 
debtor  from  an  executrix  cannot  invoke  the  aid 
of  equity  to  restrain  the  debtor  from  assigning 
such  claim. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  $g  3,  9-11;  Dec.  Dig.  <8=>7.] 

Api)eal  from  District  Court,  Bexar  Coun- 
ty;  R.  B.  Minor,  Judge. 

Action  by  the  Gulf  National  Bank  against 
C.  L>.  Bass  and  others.  From  an  order  dis- 
solving a  temporary  injunction  and  denying 
the  application  for  the  appointment  of  a  re- 
ceiver, plaintifC  appeals.    Affirmed. 

Terrell,  Walthall  &  Terrell,  of  San  An- 
tonio, for  appellant  James  Routledge,  of 
San  Antonio,  for  appellees. 

MOURSUND,  J.  On  November  28,  1914, 
appellant  sued  O.  L.  Bass  and  Luisa  Wil- 
helmi,  executrix  of  the  estate  of  Dolores  G. 
WUhelmi,  alleging :  That  on  or  about  March 
27,  1913,  in  the  district  court  of  Jeffer- 
son county,  plaintiff  recovered  a  judgment 
against  C.  L.  Bass,  T.  H.  Baas,  and  MaUy 
Eastham  for  $3,468.33,  with  interest  thereon 
at  8  per  cent,  per  annum,  together  with 
costs  amounting  to  $19.75;  that  execution 
was  issued  within  12  moutlis  from  its  date, 
and  returned  unsatisfied ;  that  said  judgment 
had  not  been  appealed  from,  vacated,  super- 
seded, or  satisfied  either  in  whole  or  In  part ; 
that  plaintiff  Is  the  sole  owner  of  said  judg- 
ment; that  neither  of  the  defendants  there- 
in has,  within  the  knowledge  of  plaintiff,  any 
property  in  this  state  snbject  to  execution; 
that  plaintiff  has  made  diligent  search  to  dis- 
cover property  out  of  which  the  judgment 
might  be  satisfied,  but  its  efforts  have  been 
fruitless,  except  In  this:  (a)  The  defendant 
O.  L.  Baas  has  performed  legal  services  for 
the  former  administrator  and  also  for  the 
present  executrix  of  the  estate  of  Dolores  O. 
Wilhelmi,  deceased,  in  coimection  with  the 


affairs  of  said  estate,  and  baa  Died  In  the 
county  court  of  Bexar  county  his  dalm 
against  said  estate  for  bis  services,  and  upon 
a  bearing  and  consideration  of  said  claim 
the  Hon.  J.  R.  Davis,  judge  of  said  county 
court  of  Bexar  county,  approved  the  claim  to 
the  extent  of  $7,500,  and  thereupon  duly  en- 
tered an  order  In  the  records  of  said  court 
fixing  the  amount  to  be  paid  defendant  Bass 
as  a  second-class  claim  against  said  es- 
tate, a  copy  of -said  order  being  attached  to 
the  petition,  (b)  Plaintiff  has  had  a  writ  of 
garnishment  sued  out  against  the  executrix 
of  said  estate.  Plaintiff  further  alleged  that 
the  approximate  value  of  said  estate  is  $60,- 
000,  and  that  it  is  informed  and  believes  that 
all  first-class  claims  against  the  estate  have 
been  paid  and  satisfied ;  that  in  due  course 
of  time  the  dalm  against  Bass  will  be  paid, 
and  in  justice  and  equity  plaintiff  should 
have  its  judgment  satisfied  out  of  the  amount 
due  defendant  Bass  by  reason  of  the  prem- 
ises; that  said  Bass  is  now  endeavoring  to 
assign  his  said  judgment  against  the  estate 
to  others,  and  If  permitted  to  do  so  will  there- 
by, in  the  judgment  of  affiant,  remove  said 
claim  beyond  the  reacb  of  bis  creditors  In 
general,  and  this  plaintiff  in  particular,  and 
that  unless  restrained  from  so  doing  by  the 
proper  order  of  this  court  he  will  complete 
the  assignment  of  the  judgment,  thereby  de- 
feating this  plaintiff  from  the  collection  of 
its  debts,  and  make  It  Impossible  for  plaintUF 
to  reach  said  claim  or  the  proceeds  thereof 
by  any  legal  process  whatever ;  that  the  said 
writ  of  garnishment  was  also  issued  against 
D.  B.  Potter  and  H.  H.  Shelton,  parties  to 
whom  plaintiff  is  informed  defendant  Bass 
is  endeavoring  to  sell  said  judgment;  and 
that  by  the  issuance  and  service  of  said  writ 
affiant  believes  that  plaintiff  has  Obtained  a 
fixed  right  In  and  to  a  sufficient  part  of  said 
claim  to  pay  Its  judgment,  but  plaintiff  fears 
that  in  some  way  said  Bass  may  assign  said 
claim  to  others  who  may  claim  to  l>e  inno- 
cent purchasers,  and  thereby  plaintiff's  right 
to  payment  of  its  judgment  out  of  said  claim 
may  be  jeopardized  or  delayed,  and  plaintiff 
be  thereby  Irreparably  injured.  Plaintiff 
prayed  that  a  receiver  for  said  fund  be  ai>- 
pointed  who  shall  receive  same  when  It  is 
ready  to  be  paid  by  said  executrix,  and  tliat 
defendant  Luisa  WUhelmi  be  required  to  pay 
such  fund  over  to  said  receiver  instead  of  to 
Bass;  that  Bass  be  enjoined  from  assign- 
ing or  In  any  manner  transferring  said  claim 
and  fund  or  any  part  thereof  or  interest 
thereon  pending  the  trial  of  this  case;  and 
that  the  receiver  so  appointed  be  required  to 
apply  a  sufficient  amount  out  of  said  fund  to 
plaintiff's  judgment  to  satisfy  same  and  to 
pay  the  balance  over  to  defendant  Bass  or 
other  intervening  creditors,  and  for  general 
relief. 

The  court  ordered  the  issuance  of  a  writ 
of  injunction  "restraining  and  enjoining  ttie 
defendant  C.  h.  Bass  from  assigning  or  la 
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any  maoner  transferring  bis  claim  against 
the  estate  of  Dolores  6.  WiUielml,  now  being 
administered  In  the  county  court  of  Bexar 
county  sitting  In  matters  of  probate,  until  the 
further  order  of  tils  court" 

On  December  3,  1014  defendant  C.  L.  Bass 
filed  an  answer  consisting  of  a  general  de- 
murrer, special  exceptions,  and  allegations  to 
the  following  effect:  That  the  judgment 
against  T.  H.  Bass,  C.  L.  Bass,  and  Mally 
B^astbam  provided  for  an  order  of  sale  to  be 
issued  commanding  the  sheriff  to  sell  25 
shares  of  stock  of  Union  Trust  Company  of 
San  Antonio,  Tex.,  which  shares  had  been 
pledged  aa  secnrlty  for  the  debt  sued  on; 
that  the  only  process  ever  issued  was  an 
ordinary  writ  of  execution;  that  the  judg- 
ment was  procured  by  fraud,  accident,  and 
mistake;  that  plaintiff  in  this  suit  knew,  of 
ought  to  have  known,  the  tacts;  and  that 
this  suit  was  brought  by  plaintiff  malicious- 
ly for  the  purpose  of  harassing  and  oppress- 
ing defendant,  by  reason  of  which  he  pray- 
ed for  the  recovery  of  actual  damages  In  the 
sum  of  $500  and  exemplary  damages  in  the 
sum  of  $5,000.  T.  H.  Bass  joined  In  the  an- 
swer for  the  purpose  of  suing  plaintiff  for 
$8,000,  and  prayed  that  enough  of  said  sum 
be  offset  against  plaintiff's  judgment  to  satis- 
fy the  same  and  that  he  (T.  H.  Bass)  have 
judgment  for  the  remainder. 

Plaintiff  filed  a  supplemental  petition  con- 
sisting of  a  general  demurrer,  various  spe- 
cial exceptions,  denials  of  the  allegations  in 
the  answer,  admitting  however  that  no  order 
of  sale  commanding  the  sale  of  the  twenty- 
five  shares  of  stock  had  ever  been  Issued, 
but  alleging  that  said  stock  was  worthless 
upon  the  date  of  the  Judgment,  and  ever 
since  has  been  worthless.  Copies  of  the 
pleadings  and  motion  for  new  trial,  as  well 
as  answer  thereto.  In  the  original  salt,  were 
attached  as  exhibits. 

On  January  28,  1915,  defendant  C.  L.  Bass 
filed  a  motion  to  dissolve  the  temporary  in- 
junction. Plaintiff  replied  to  this,  alleging 
that,  since  the  filing  of  the  petition  for  in- 
junction and  receivership,  the  garnishment 
proceedings  of  the  defendant  Lulsa  Wllhelmi 
had  been  regularly  transferred  from  the 
Flfty-Blghth  district  court  to  the  court  In 
which  the  Injunction  suit  was  pending. 

On  February  6,  1915,  the  court  entered  an 
order  dissolving  the  temporary  Injunction 
and  denying  the  application  for  the  appoint- 
ment of  a  receiver.  This  appeal  is  from  such 
order. 

[1]  No  formal  assignments  of  error  are 
presented,  but  appellant's  contention  is  that 
It  alleged  a  cause  of  action  entitling  it  to  the 
epultable  relief  prayed  for,  regardless  of 
whether  or  not  the  garnishment  proceeding 
had  the  effect  of  fixing  a  lien  upon  the  funds 
In  the  hands  of  the  executrix.  No  appeal  is 
permitted  by  law  from  that  part  of  the  or- 
der refusing  to  appoint  a  receiver,  the  same 
being  an  interlocutory  order.  Articles  2079, 
2080,  R.  S.  1911 ;   Turner  ▼.  Turner,  47  Tex. 


Civ.  App.  392,  105  S.  W.  2S7;  Swearingen  v. 
Swearingen,  165  S.  W.  17.  However,  as  the 
injunction  was  prayed  for  as  a  part  of  cer- 
tain CQuitable  relief  sought  to  be  obtained, 
it  will  become  necessary,  in  deciding  whether 
the  injunction  should  have  been  dissolved,  to 
consider  whether  as  a  part  of  the  relief  pray- 
ed for  plaintiff  was  entitled  to  such  injunc- 
tion, which  necessarily  requires  considera- 
tion of  the  question  whether  the  petition 
and  answer  made  a  case  entitling  plaintiff  to 
the  equitable  relief  prayed  for. 

[2]  As  garnishment  proceedings  have  been 
instituted  for  the  purpose  of  subjecting  the 
same  fund  to  appellant's  debt  as  is  sought  to 
be  subjected  thereto  by  the  equitable  proceed- 
ings prayed  for,  it  becomes  necessary  to  con- 
sider whether  such  proceedings  affect  the 
remedies  sought  to  be  obtained  by  Invoking 
the  aid  of  equity.  It  seems  clear  that,  if  the 
garnishment  proceeding  is  effective  to  make 
the  executrix  liable  to  appellant  if  she  pays 
the  fund  to  appellee,  such  proceeding  would 
not  be  aided  in  the  least  by  merely  restrain 
Ing  appellee  from  assigning  the  fund.  Such 
assignment  would  not  injure  appellant'? 
rights. 

In  the  case  of  Noyes  v.  Brown,  75  Tex.  461, 
13  S.  W.  36,  it  was  held  that  the  writ  of 
garnishment  will  not  be  aided  by  a  court  of 
equity ;  that  it  wiU  not  be  supplemented  by 
Injunction  or  other  proceeding  In  equity. 
This  doctrine  was  approved  in  Carglll  v. 
Kountze,  86  Tex.  395,  22  S.  W.  1015,  25  S.  W. 
13,  24  L.  B.  A.  183,  40  Am.  St  Rep.  853. 
See,  also.  Price  v.  Brady,  21  Tex.  620;  Ar- 
thur V.  Batte,  42  Tex.  161.  To  what  extent 
this  doctrine  may  be  modified  by  our  injunc- 
tion statute  as  construed  in  the  cases  of 
Sumner  v.  Crawford,  91  Tex.  129,  41  S.  W. 
994,  and  S.  W.  T.  &  T.  Co.  v.  Smithdeal,  104 
Tex.  259,  136  S.  W.  1049,  need  not  be  deter- 
mined In  this  case,  because.  If  the  fund  is 
subject  to  garnishment,  the  assignment  there- 
of by  appellee  would  not  be  prejudicial  to 
appellant,  and  appellant  would  not  be  en- 
titled, under  the  statute  as  construed  in  said 
cases,  to  an  injunction  in  aid  of  the  garnish- 
ment restraining  appellee  from  making  an 
assignment  of  the  fund.  Appellant  contends 
that  the  rule  so  broadly  stated  in  Noyes  v. 
Brown  was  modified  In  the  case  of  Carter 
Bros.  V.  Hlghtower,  79  Tex.  135, 15  S.  W.  223, 
In  which  the  court  held  that  a  simple  cred- 
itor could  not  subject  cboses  In  action  to  the 
payment  of  his  debt  by  means  of  receiver- 
ship and  injunction,  and  in  discussing  the 
case  said: 

"It  Is  true  that  in  a  general  sense  a  creditor 
who  brings  an  action  at  law  to  recover  a  debt 
seeks  to  subject  all  of  defendant's  property 
to  the  payment  of  his  claim.  But  be  cannot  ob- 
tain relief  as  against  any  particular  article  or 
class  of  property,  unless  a  lien  be  acquired  upon 
it  by  the  levy  of  an  attachment  or  the  service  of 
a  writ  of  garnishment" 

The  court  also  stated,  apparently  with  ap- 
proval, that  in  Noyes  v.  Brown  it  was  held 
that,  even  where  a  creditor  has  garnished  a 
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chose  In  action  belonging  to  a  debtor,  equity 
will  not  aid  him  to  enforce  it.  We  conclude 
that,  If  said  case  of  Carter  Bros.  t.  High- 
tower  modifies  the  rule  stated  In  Noyes  v. 
Brown,  such  modification  extends  no  farther 
than  that,  In  cases  In  which  property  of  the 
debtor  Is  reached  by  the  writ  of  gamlshment, 
circumstances  may  be  shown  which  would 
entitle  the  creditor  to  Invoke  the  aid  of  equi- 
ty to  preserve  his  rights  In  the  property. 
When  the  writ  of  garnishment  reaches  ef- 
fects, the  statute  authorizes  a  Judgment  re- 
quiring the  garnishee  to  deliver  such  effects 
to  the  sheriff  to  be  sold  in  satisfaction  of  the 
judgment  Our  courts  have  held  that  in  such 
cases  a  lien  or  quasi  lien  similar  to  an  at- 
tachment lien  is  created  upon  such  effecta 
But  this  is  a  case  in  which  a  debt  Is  sought 
to  be  reached  by  garnishment,  and  no  lien  is 
created  thereon  by  service  of  the  writ,  but  a 
money  judgment  may  be  taken  against  the 
garnishee  (if  the  debt  is  subject  to  garnish- 
ment), which  judgment  is  to  be  enforced  like 
other  judgments.  Noyes  v.  Brown,  supra; 
Wilson  Hdw.  Co.  v.  Duff,  54  Tex.  Civ.  App. 
285,  117  S.  W.  440;  Bank  v.  Floeck,  17  Tex. 
Civ.  App.  418,  43  S.  W.  589;  Focke  t.  Blum, 
82  Tex.  436,  17  S.  W.  770.  In  the  last-cited 
case,  it  was  held  that  a  lien  is  created  upon 
effects ;  but  the  court  stated  that  it  was  im- 
portant to  beaif  In  mind  the  distinction  be- 
tween cases  in  which  he  holds  effects.  The 
very  nature  of  the  relief  obtainable  imder 
the  statute  against  a  garnishee  who  is  merely 
a  debtor  shows  that  a  court  would  be  doing 
something  unnecessary  and  futile  if  he  ap- 
pointed a  receiver  to  collect  the  debt  and 
granted  an  injunction  restraining  the  debtor 
from  assigning  it.  There  la  no  warrant  in 
our  law  for  such  relief  In  aid  of  a  valid  gar- 
nishment which  merely  reaches  a  debt  due 
by  the  garnishee.  But,  if  the  court  were  giv- 
en such  power,  its  judgment  refusing  to  ex- 
ercise it  would  not  be  reversed,  where  it  is 
not  made  to  appear  that  the  legal  remedy 
needs  to  be  supplemented. 

In  view  of  the  fact  that  it  Is  an  open  ques- 
tion In  this  state  whether  the  appellee's  claim 
against  the  estate  of  WUhelml  is  subject  to 
gamli5hment,  we  must  also  consider  whether 
appellant  Is  entitled  to  the  equitable  rem- 
edies if  his  gamlshment  proceeding  Is  with- 
out legal  effect.  If  we  decide  that  appellant 
would  be  entitled  to  equitable  relief  if  the 
gamlshment  proceeding  is  of  no  effect,  then 
we  must  pass  upon  the  question  whether  the 
claim  against  the  estate  is  subject  to  gamlsh- 
ment ;  but  if  we  conclude  that,  regardless  of 
whether  or  not  the  garnishment  proceeding 
Is  effective,  appellant  could  not  be  granted 
the  remedies  prayed  for  in  this  suit,  it  will 
not  be  necessary  to  decide  questions  which 
will  arise  in  the  garnishment  suit  If  the 
fimd  is  not  subject  to  garnishment,  it  cannot 
be  contended  that  a  fruitless  effort  to  secure 
the  payment  of  appellant's  debt,  by  institut- 
ing garnishment  proceedings,  precludes  ap- 
pellant from  Invoking  the  equitable  remedies 


sought  to  be  obtained.  The  gamlshment  pro- 
ceedings, if  ineffective,  would  not  place  appel- 
lants in  any  worse  position  than  they  were 
before  the  writ  was  served.  Carter  Bros.  v. 
Hlghtower,  79  Tex.  136,  15  S.  W.  223. 

[3]  Under  the  equity  rules  relating  to  cred- 
itors' bills,  a  receiver  could  be  appointed  for 
the  benefit  of  one  creditor.  Beach  on  Re- 
ceivers, c  19.  The  law  does  not  require  the 
doing  of  that  which  is  useless.  Therefore 
it  was  unnecessary  to  sell  the  stock  fore- 
closed upon  in  the  judgment  before  issuing 
execution,  said  stock  being  shown  to  be 
worthless. 

[4]  The  petition  being  sufficient  In  so  ftir 
as  it  shows  that  plaintiff  is  a  judgment  cred- 
itor who  has  exhausted  his  legal  remedies 
without  avail,  that  is,  if  the  garnishment  is 
ineffective,  we  pass  to  the  question  whether 
in  this  state  choses  in  action  of  the  debtor 
can  be  subjected  to  the  peym^it  of  a.  Judg- 
ment by  the  aid  of  equity.  In  the  case  of 
Price  V.  Brady,  21  Tex.  619,  a  doubt  was  ex- 
pressed whether  assistance  would  be  given  a 
Judgment  creditor  to  reach  choses  in  action 
of  his  debtor  in  the  absence  of  fraud  or  a 
trust  This  doubt  arises  from  the  sharp  con- 
flict in  both  the  English  and  American  cases 
on  the  subject,  each  of  the  two  lines  of  aa- 
thority  being  supported  by  many  able  opin- 
ions. See  note  to  Hall  v.  Henderson,  63  Ii. 
R.  A.  673;  also,  note  to  Raymond  ▼.  Blanc- 
grass,  16  L.  R.  A.  (N.  S.)  page  977;  Pom- 
eroy's  Equity  Jurisprudence,  {  1415.  TBie 
editor  of  L.  R.  A.,  summing  up  In  his  note 
(63  L.  B.  A.  673),  says: 

"The  idea  which  has  seemed  to  possess  the 
minds  of  most  of  the  American  judges  appears 
to  have  been  that  things  in  action  of  a  judg- 
ment debtor  should,  in  justice,  be  liable  to  be 
subjected  to  the  payment  of  his  debts;  and  the 
opposite  idea  that  such  an  one  might,  through 
having  his  means  invested  in  property  of  this 
character,  be  enabled  to  live  in  amuence,  while 
his  creditor  might  be  in  need  of  the  necessaries 
of  life,  was  so  repugnant  to  their  sense  of  right 
that  there  was  a  straining  for  means  to  take 
and  subject  such  property  to  its  naturally  legiti- 
mate function  of  satisfying  its  owner's  indebted- 
ness. This  desire  on  the  part  of  such  judges  led 
them  to  cast  about  for  a  remedy,  and  the  only 
power  that  appeared  to  afford  it  was  equity. 
They  began  by  saying,  in  effect,  that  inasmndi 
as  choses  in  action  are  not  liable  to  aeisnre  on 
an  execution  against  property,  they  should  be 
included  in  what  were  known  as  equitable  as- 
sets, and  as  such  might  be  subjected  to  the 
satisfaction  of  the  judgment  The  result  has 
been  that  in  a  considerable  majority  of  the 
American  jurisdictions  the  right  to  thus  sub- 
ject things  in  action  in  equity  has  been  ap- 
proved." 

In  the  case  of  Taylor  v.  Glllean,  23  Tex. 
517,  the  conflict  in  the  authorities  was  dis- 
cussed, but  the  question  was  left  undecided. 
The  cases  of  Railway  v.  McDonald,  53  Tex. 
515,  BaUway  v.  Butler,  56  Tex.  509,  and  Rail- 
way V.  Hume,  59  Tex.  47,  Involved  a  trust, 
and  in  such  cases  both  lines  of  authority 
agree  that  equity  will  aid  the  judgment  cred- 
itor. In  the  case  of  White  Sewing  Machine 
Ca  V.  Atkeson,  75  Tex.  330,  12  S.  W.  812; 
the  case  of  Railway  r.  McDonald,  supra,  was 
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discussed  and  distinguished.  The  question 
was  again  briefly  discussed,  but  no  conclu- 
sion announced ;  the  court  contenting  itself 
with  an  expression  of  doubt  "wbettaer  the  rem- 
edy by  equity  to  subject  cboses  In  action  to 
the  payment  of  a  judgment  should  be  held  to 
exist 

In  tbe  cases  of  Noyes  r.  Brown  and  Carter 
Bros.  T.  Hightower,  supra,  it  was  held  that 
plaintiff  who  has  no  lien  upon  choses  In  ac- 
tion cannot  through  the  equitable  proceed- 
ings ot  an  Injunction  and  a  receivership  sub- 
ject snch  choses  in  action  to  the  payment  of 
his  debt.  But  in  neither  of  the  cases  was 
plaintiff  a  Judgment  creditor,  and  it  was  a 
general  rule  in  equity  that  a  creditor's  bill 
would  not  be  entertained  onlese  the  claim 
bad  been  reduced  to  judgment.  Pomeroy's 
Equity  Jurisprudence,  f  1415;  Beach  on  Be- 
celTers,  |  612. 

In  tbe  case  ot  CargiU  r.  Kountse  Bros.,  86 
Tex.  395,  22  S.  W.  1016,  26  8.  W.  18,  24  L. 
R.  A.  183,  40  Am.  St.  Rep.  86S,  It  was  held 
that  bills  of  discovery  were  abollstaed  In  Tex- 
as, and  the  court  in  discussing  the  question 
said: 

"And  it,  seems  to  aa  the  f  eneral  trend  of  our 
decisions  is  to  confine  creditors  to  their  statu- 
tory remedies,  and  not  to  aid  them  in  a  court  of 
equity,  except  in  cases   of  trusts   and  frauds. 
Our  courts  will  at  the  instance  of  a  creditor  set 
aside  a  fraudulent  conveyance  of  a  debtor,  so  as 
to  subject  the  property  to  sale  under  execution, 
and  to  enable  the  creditors  to  realize  at  such 
sale  a  fair  price.     But  this  court  has  never 
countenanced  a  proceeding  to  malie  the  debtor 
apply  Ilia  assets  to  the  payment  of  a_  judgment 
against  him,  or  to  compel  him  to  disclose  his 
assets,  so  that  an  execution  may  be  levied  or  a 
writ  of  ftarnishment  served  to  reach  them;   and 
we  are  of  opinion  that,  in  the  absence  of  a  stat- 
ute conferring  authority  for  the  proceeding,  it 
should  be  held  that  none  exists." 

This  holding  was  based  largely,  if  not  en- 
tirely, upon  the  fact  that  law  and  equity 
were  blended  Into  one  system  by  our  statutes 
at  the  same  session  of  tbe  Congress  of  tbe 
Bepublic   at   which  the   common  law   was 
adopted,  and  at  the  same  time  a  system  of 
procedure  established   which   was  Iwrrowed 
from  the  practice,  both  of  the  courts  of  law 
and  tboee  of  equity,  and  writs  peculiar  to 
courts  of  equity  were  prescribed  for  by  statu- 
tory regulation.    That  the  statutory  remedies 
are  not  adequate  to  supply  those  known  to 
equity,  we  think,  is  clear,  and  that  there  is 
room  for  a  difference  of  opinion  as  to  wheth- 
er our  lawmakers  ever  intended  to  do  away 
wltb.  the  proceedings  by  creditors'  bills  in  aid 
of    execution  and   to   discover   assets.     The 
otber  sdde  of  the  question  is  al)Iy  presented 
in    tbe  opinion  of  Chief  Justice  Garrett  in 
said    case  of  CargiU  ▼.  Kountze  Bros.     See 
22  S.  W.  227.    The  question  la  not  presented 
to    us    aa  an  original  one,  but  as  one  upon 
vrtilcli    onr    Supreme   Court  took  a   decided 
stand  more  than  20  years  ago,  and  no  legis- 
lation bas  been  passed  to  meet  that  decision. 
rrbat  decision  did  not  directly  deny  the  right 
of   a.  Judgment  creditor  to  subject  choses  in 


action  which  cannot  be  reached  by  statutory 
remedies  to  the  payment  of  bis  debt  by  means 
of  a  creditors'  bill,  nor  have  we  found  any 
case  in  which  that  question  has  been  directly 
decided,  but  the  statements  made  therein, 
and  in  other  cases  cited  above,  have  been 
generally  accepted  by  the  bar  as  settling  the 
question  by  denying  the  aid  of  equity,  except 
in  cases  of  fraud  or  a  trust.  Our  Supreme 
Court  appears  to  have  been  of  the  opinion 
that  the  laws  of  this  state  did  not  permit 
any  remedy,  the  effect  of  which  would  be  to 
make  the  debtor  apply  his  assets  to  the  pay- 
ment of  a  judgment;  but  cases  arise  in 
which  the  chose  in  action  could  be  subjected 
to  the  payment  of  the  debt  without  any  pro- 
ceedings against  tbe  debtor,  except  to  en- 
join bim  from  aaslgning  tbe  same  and  no 
good  reason  exists,  in  onr  opinion,  why  in 
such  cases  the  chose  in  action  should  not  be 
applied  to  the  payment  of  a  judgment  just 
as  property  subject  to  execution  is  applied  to 
such  purpose. 

We  conclude  that  the  ancient  remedies  in 
equity  have  been  denied  to  such  an  extent 
by  our  Supreme  Court  that  it  may  be  accept- 
ed as  settled  that  a  creditors'  bill  will  not 
lie  to  subject  a  Chose  in  action  to  tbe  pay- 
ment of  a  debt  except  In  cases  of  fraud  or  a 
trust.  But  surely,  If  our  statutory  remedies 
must  be  depended  on  to  accomplish  the  pur- 
poses accomplished  by  tbe  broad  powers  of 
equity,  a  liberal  construction  thereof  to  pro- 
mote Justice  should  be  given  as  is  required 
by  8ecti<H>  8  of  the  final  title  of  our  statutes. 

We  conclude  that,  under  tbe  decisions  of 
our  courts,  the  trial  court  was  correct  In 
holding  that  the  equitable  relief  prayed  for 
should  not  be  granted  regardless  of  whether 
or  not  tbe  fund  was  subject  to  garnishment 

The  Judgment  is  affirmed. 


CITY  OF  SAN  ANTONIO  ▼.  STEIN- 
GBDBER.     (No.  6528,)  t 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   June  9,  1915.    On  Motion 
for  Rehearing,  June  30,  1916.) 

1.  Municipal     Cobpokations     ®=>1C5 — Of- 
riCEBS — Salaby— Action  a— Dkfe  s  ses. 

Where  a  municipal  officer,  who  was  re- 
moved from  office  without  warrant  of  law  be- 
fore expiration  of  his  term,  sued  for  the  salary 
of  his  office,  it  is  for  the  municipality  to  plead 
and  prove  that  the  salary  was  paid  to  a  de 
facto  officer,  and  the  petition  need  not  in  the 
first  instance  deny  that  fact 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  373,  374;  Dec. 
Dig.  <8=3l65.] 

2.  MUNICrPAI,    COBPOBATIONB    «=»162— Offi- 
CEBS— Salaries. 

The  salary  or  emolument  annexed  to  a 
public  office  is  incident  to  the  office  and  not 
to  its  occupation  and  exercise,  and  hence, 
where  plaintiff  was  removed  without  authority 
of  law,   the  fact   that  another   discharged   hija 
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duties  will  not  depri7e  plaintiff  of  tiie  salary 
attached  to  the  office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  357-367,  369,  372, 
874;    Dec.  Dig.  «=>ia2.] 

3.  MCRIOIPAI.     CORPOBATIONS     «=»150 — Offi- 

CEBS— Actions  fob  Salaby. 

That  a  municipal  officer  wrongfully  re- 
moved did  not,  before  the  end  of  hia  term,  in- 
stitute proceedings  to  test  the  validity  of  the 
removal,  does  not  show  an  abandonment  of  the 
office  as  a"  matter  of  law,  precluding  recovery 
of  salary  after  the  expiration  of  the  term. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g§  333-337;  Dec 
Dig.  <S=»150.] 

4.  Municipal   Cobfobations   4=3l65— Oiti- 
ci:b8— Salabies— DErsNSEa. 

Where  no  proceeding  was  brought  by  an 
officer  of  a  municipality  to  test  the  validity  of 
his  removal,  an  action  after  the  expiration  of 
his  term  to  recover  salary  incident  to  the  office, 
cannot  be  defeated  on  the  ground  that  it  was 
merely  a  proceeding  collateral  to  the  right  to 
the  office,  and  so  could  not  be  maintained  until 
that  was  adjudicated. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Die-  !S  373,  374;  Dec. 
Dig.  «=>166.] 

B.  Municipal   Cobfobations    «=>162— Om- 

CEBS— Salabies. 

An  officer  who  was  unlawfully  removed, 
and  whose  place  was  taken  by  another,  may 
recover  the  salary  incident  to  the  office,  regard- 
less of  the  ability  of  the  city  to  recover  from 
the  unlawful  incumbent. 

[Ed.  Note. — ^For  other  cases,  see  Monidpal 
Corporations,  Cent.  Dig.  ii  357-367,  369,  372, 
374;   Dec.  Dig.  «=»162.] 

6.  Municipal   Cobfobations  «=>150— Offi- 
CEBS— Abandonment. 

Where  plaintiff  voluntarily  turned  over 
his  office,  though  the  order  of  his  removal  was 
not  valid,  thereafter  malting  no  claim  on  the 
city  for  salary,  although  he  informed  his  friends 
that  he  was  ready  to  return  to  the  office,  and 
did  not  during  the  remainder  of  his  term  in- 
stitute any  proceedings  to  establish  his  title, 
there  was  an  abandonment,  precluding  recovery 
of  the  salary  incident  to  the  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  333-337;  Dec. 
Dig.  <&=>150.] 

On  Motion   for  Behearing. 

7.  Municipal    Cobpobationb    <S=»162— Offi- 
cers— Salabt, 

An  officer  who  discharged  no  duties  can- 
not recover  salary  incident  to  the  office  be- 
cause of  the  defective  appinntment  of  his  suc- 
cessor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  357-367,  369,  872, 
374;    Dec.  Dig.  ®=»lfl2.] 

Appeal  from  District  Conrt,  Berar  County ; 

5.  6.  Tayloe,  Judge. 

Action  by  Henry  Stelngruber  against  the 
City  of  San  Antonio.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Eeversed  and 
rendered. 

Oea  R.  Gillette  and  Robert  O.  Harris,  both 
of  San  Antonio,  for  appellant  Ryan,  Mat- 
lock &  Reed  and  Theodore  E.  Slinmang,  all 
of  San  Antonio,  for  appellee. 

MOUBSUND,  3.  This  Is  a  suit  by  Henry 
Stelngruber  against  the  city  of  San  Antonio. 
Tblrty-flve  pages  of  the  record  are  filled  with 


pleadings,  many  exceptions  being  urged  by 
each  party,  and  supplemental  pleadings  as 
well  as  trial  amendments  being  liberally  In- 
dulged In.  For  the  sake  of  brevity,  we  will 
make  a  statement  from  all  of  the  pleadings 
sufficient  to  show  the  Issues  of  fact  present- 
ed, and  will  not  undertake  to  show  what  the 
exceptions  were,  until  we  reach  them  in  dis- 
posing of  the  assignments  of  error. 

Stelngruber  sued  to  recover  money  alleged 
to  be  due  him  as  salary  accruing  to  him  as 
park  commissioner  of  the  dty  of  San  An- 
tonio for  the  period  beginning  September  1, 
1912,  and  ending  May  31,  1913.  It  was  al- 
leged and  admitted  that  he  was  duly  and 
legally  appointed  to  such  office;  that  he  bad 
the  qualifications  prescribed  by  law;  that 
he  duly  qualified,  his  commiseion  was  duly 
issued,  and  he  entered  upen  the  discharge  of 
the  duties  of  such  office;  that  all  necessary 
steps  were  taken  to  make  bis  appointment 
legal  and  to  provide  for  the  payment  of  the 
salary  of  the  office ;  that  the  office  was  legal- 
ly created  by  ordinance,  which  gave  such 
park  commissioner  the  "direct  supervision, 
control,  and  direction  of  all  dty  parks  and 
cemeteries,  under  the  sui>ervl8lon  of  the 
mayor,"  and  fixed  the  salary  at  $1,500  per  an- 
num ;  that  be  continued  to  discharge  the  do- 
ties  of  the  office  until  about  August  30,  1912, 
when  the  mayor  of  said  dty  attempted  to  dis- 
charge him,  but  that  he  was  not  discharged 
in  the  maimer  required  by  the  charter  <rf 
said  city,  no  written  reasons  being  filed  with 
the  dty  clerk,  nor  was  th0  mayor's  act  con- 
firmed by  the  dty  coundl.  Plaintiff  also 
made  the  following  allegations,  which  were 
denied  by  defeiidant,  viz.:  That  he  was 
ready,  willing,  and  able  to  perform  the  serv- 
ices of  said  office  until  the  expiration  of  the 
term  on  June  1, 1913,  but  that  the  dty  refused 
to  accept  same,  and  illegally  prevented  him 
from  so  serving,  and  that  about  August  30, 
1912,  under  orders  of  the  mayor,  one  S.  R. 
Walker  fordbly  took  possession  of  said  of- 
fice and  of  the  property  of  the  dty  in  plain- 
tiff's possession  and  under  his  control  as 
park  commissioner,  and  unlawfully  ousted 
plaintiff  therefrom,  and  defendant  took  plain- 
tiff's name  off  of  the  pay  roll  of  the  city. 

Defendant  made  the  following  allegations, 
which  were  admitted  by  plaintiff,  viz.:  That 
plaintiff  at  no  time  brought  suit  for  a  man- 
damus to  compel  the  restoration  of  the  of- 
fice he  claims,  nor  did  he  at  any  time  file  a 
proceeding  In  the  nature  of  quo  warranto  to 
oust  the  said  S.  R.  Walker ;  that  plaintiff  at 
no  time  after  his  alleged  illegal  discharge 
applied  to  the  city  auditor  for  the  warrant 
for  his  salary  of  office,  each  month,  sudi 
monthly  warant  bdng  provided  for  by  section 
111  of  defendant's  charter,  effective  for  the 
full  term  of  the  office  plaintiff  dalms  the 
salary  for. 

Defendant  made  the  following  allegations, 
upon  which  issue  was  joined  by  plaintiff  In 
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accordance  with  the  statate,  viz.:  That  by 
reason  of  the  matters  above  pleaded,  plaintiff 
abandoned  and  Intended  to  abandon  the  of- 
fice; that  plaintiff  delivered  to  Walker  the 
po8aea8i<»i  of  the  oflBce  without  demurrer  and 
abandoned  the  oflBce  and  any  claim  thereto ; 
tbat  until  the  filing  of  this  suit  plaintiff  has 
In  no  way  asserted  any  claim  to  said  office, 
nor  taken  any  steps  to  assert  his  right  there- 
to, but  has  acquiesced  in  his  discharge  and 
engaged  In  other  pursuits,  and  by  reason  of 
such  facts  intended  to  abandon  and  has  aban- 
doned the  ofBce,  and  Is  not  entitled  to  the 
salary;  that  one  S.  R.  Walker  was  duly  ap- 
pointed by  the  mayor  of  defendant  city,  and 
the  appointment  duly  confirmed  by  the  dty 
council  thereof,  to  the  said  ofiSce  of  park  com- 
missioner, on  August  30,  1912;  that  imme- 
diately tbereafter  Walker  guall&ed  by  taking 
the  oath  of  office,  a  commission  was  duly  is- 
sued to  him,  and  be  entered  upon  the  dis- 
cbarge of  the  duties  of  the  office  and  contin- 
ned  to  discharge  the  same  until  the  expira- 
tion of  the  term,  namely,  May  31,  1913 ;  that 
tme^  appointment  was  for  the  portion  of  the 
term  for  which  plaintiff  claims  salary,  and 
said  Walker  applied  monthly  to  the  city  audi- 
tor and  received  a  warrant  for  the  salary  of 
such  office,  in  the  sum  of  $125 ;  that  by  rea- 
son of  the  matters  so  alleged  plaintiff  is  not 
entitled  to  recover  the  salary  he  sues  for,  but 
his  action,  tf  any  he  has.  Is  solely  against 
Walker. 

Plaintiff  replied  with  the  following  allega- 
tions, which  were  admitted  by  defendant: 
That  on  or  about  August  29,  1912,  plaintiff 
was  directed  by  letter  signed  by  the  city 
derk  to  turn  over  his  office  to  S.  R.  Walker, 
bnt  he  refused  to  do  so,  although  the  city 
clerk  purported  to  act  for  the  mayor  and  un- 
der his  orders ;  that  thereafter,  about  August 
30,  1912,  A.  H.  Jones,  mayor  of  said  city,  di- 
rected a  written  communication  to  plaintiff, 
stating  that  he  had  that  day  appointed  S.  R. 
Walker  park  commissioner  of  the  city,  begin- 
ning September  1,  1912,  and  directing  plain- 
tiff to  deliver  to  said  Walker  all  city  proper- 
ty in  plaintiff's  possession  or  under  his  con- 
trol; that  such  communication  was  handed 
plaintiff  by  Walker;  that  under  the  ordi- 
nance creating  the  office  held  by  plaintiff,  he 
(plaintiff)  was  under  the  supervision  of  the 
mayor,  who  was  the  chief  executive  officer 
of  the  city ;  that  pursuant  to  said  Instruc- 
tions plaintiff  delivered  to  Walker  the  prop- 
erty mentioned;  that  on  or  about  November 
3,  1913,  plaintiff  served  notice  on  the  city, 
through  its  clerk,  that  he  demanded  and 
prayed  for  payment  of  the  salary  of  such 
office  from  September  1,  1912,  which  petition 
was  refused  or  Ignored.  Plaintiff  also  made 
the  following  allegations,  upon  which  Issue 
was  Joined,  viz.:  That  plaintiff  was  bound 
to  obey  the  instructions  given  by  the  mayor 
as  aforesaid,  and  the  delivery  of  the  prop- 
erty by  him  was  compulsory;  that  he  pro- 
tested against  the  same,  and  never  abandon- 
177  S.W.-«5 


{ ed  the  office  or  any  dalm  tbei^to,  and  has 
continuously  asserted  his  title  thereto;  tliat 
said  Walker  on  August  30,  1912,  was,  and 
ever  since  has  been.  Insolvent;  that  the  ap- 
pointment and  confirmation  of  Walker,  as  al- 
leged, if  true,  was  without  authority  of  law 
for  this,  that  plaintiff  was  the  regularly  ap- 
pointed, qualified,  and  acting  park  commis- 
sioner of  said  city,  had  never  been  removed 
legally,  and  was  the  de  Jure  officer,  and  that 
said  aUeged  appointment  of  Walker  was  a 
trespass,  and  was  fraudoloitly  done  for  the 
purpose  of  Illegally  ousting  plaintiff  from 
said  office,  and  in  law  constituted  a  fraud 
upon  the  part  of  said  Walker,  said  mayor, 
and  said  dty. 

Defendant  replied  with  the  following  al- 
legations, upon  which  issue  was  joined,  viz.: 
That  plaintiff  at  no  time  after  his  removal 
until  November  3,  1913,  gave  notice  to  the 
mayor,  dty  auditor,  or  city  council  In  any 
direct  or  formal  way,  or  in  a  manner  to  ac- 
tually charge  defendant  with  notice,  that 
he  Intended  to  sue  for  and  was  claiming  tho 
salary  for  his  alleged  term  of  office;  that 
Walker  possessed,  at  the  time  be  was  ap- 
pointed and  during  the  entire  term  of  office, 
the  necessary  legal  qualifications  for  appoint- 
ment to  such  office;  that  said  Walker's  ap- 
pointment was  designated  as  an  appoint- 
ment to  the  office  of  "park  inspector,"  when 
in  fact  it  was  an  appointment  to  the  office  of 
"park  commissioner,"  and  his  confirmation 
was  in  fact  to  the  office  of  "park  commis- 
sioner," although  the  confirmation  was  njade 
to  the  position  designated  "park  inspector"; 
that  Walker  took  the  oath  of  office  in  fact 
for  the  office  of  "park  commissioner,"  al- 
though such  oath  designates  the  office  as  that 
of  "park  inspector";  that  said  Walker,  for 
the  period  of  time  beginning  September  1, 
1912,  and  ending  May  31, 1913,  performed  the 
duties  of  the  office  of  "park  commissioner"; 
that  Walker  received  the  salary  Inddent  to 
the  office  of  park  commissioner  for  such  pe- 
riod of  time,  and  during  said  time  no  person, 
other  than  Walker,  performed  the  duties  of 
the  office  of  park  commissioner,  nor  received 
the  salary  thereof.  Defendant  also  alleged, 
and  It  was  admitted,  that  there  is  no  such 
office  as  "park  Inspector"  in  the  dty  of  San 
Antonio,  the  city  council  of  said  dty  never 
having  created  such  office  by  ordinance. 

The  court  rendered  Judgment  in  favor  of 
plaintiff  for  $1,244.28,  with  Interest  from  Its 
date  at  the  rate  of  6  per  cent  per  annum. 

[1,2]  Appellant  contends  tbat  the  general 
demurrer  should  have  been  sustained  to 
plaintiff's  pleadings,  because  he  failed  to  al- 
lege that  the  salary  of  the  office  in  question 
was  never  paid  to  a  de  facto  officer  occupying 
and  discharging  the  duties  of  the  said  office 
and  receiving  the  salary  inddent  thereto. 
We  do  not  think  it  is  necessary  for  plaintiff 
to  allege  that  payment  of  the  salary  was  not 
made  to  a  de  facto  officer.  It  such  payment 
is  to  be  given  the  effect  of  releasing  the  dty 
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from  paying  plaintiff,  we  think  it  would  be  a 
matter  of  defense  to  be  pleaded  by  the  de- 
fendant. Tbe  first  assignment  Is  therefore 
without  merit,  but  by  assignments  9,  10  and 
11  the  appellant,  having  pleaded  such  pay- 
ment as  a  matter  of  defense,  contends  that 
the  undisputed  evidence  shows  that  the  sal- 
ary for  the  period  sued  for  by  plaintiff  was 
paid  to  Walker,  who  during  said  time  die- 
charged  all  the  duties  of  the  office,  and  thus 
was  a  de  facto  officer,  and  contends  further 
that.  In  view  of  such  evidence,  the  Judgment 
Is  erroneous.  Our  courts  follow  the  rule  that 
tbe  salary  or  emolument  annexed  to  a  public 
office  l8  Incident  to  the  title,  to  the  office,  and 
not  its  occupation  and  exercise.  Beard  v. 
City  of  Decatur,  64  Tex.  7,  53  Am.  Rep.  735 ; 
Robinson  v.  State,  87  Tex.  562,  29  S.  W.  649 ; 
Bastrop  County  v.  Hearn,  70  Tex.  563,  8  S. 
W.  302 ;  City  of  San  Antonio  v.  Micklejohn, 
80  Tex.  79,  33  S.  W.  735 ;  Brown  v.  Galveston 
Wharf  Company,  92  Tex.  520,  50  S.  W.  126. 
In  said  case  of  Beard  v.  City  of  Decatur, 
it  was  held  that  municipal  authorities  can- 
not place  the  money  of  tbe  dty  in  the  hands 
of  the  mayor  to  be  by  him  disbursed,  and 
thereby  defeat  the  right  of  tbe  treasurer  to 
commissions  on  money  which  should  have 
been  delivered  to  him  and  disbursed  by  him, 
and  that  the  treasurer  could  recover  from 
the  city  his  commissions.  The  case  of  Bas- 
trop County  V.  Hearn  was  one  in  which  pro- 
ceeds of  a  bond  issue  had  been  disbursed  by 
the  county  Judge  under  order  of  the  commis- 
sioners* court,  and  it  was  held  that  the  coun- 
ty treasurer  could  recover  his  commission. 
In  the  case  of  City  of  San  Antonio  v.  Mickle- 
john, a  city  office  was  attempted  to  be  abol- 
ished, but  this  was  not  done  by  ordinance 
as  required  by  the  charter,  but  mer^y  by  res- 
olution, and  the  officer  having  offered  to  con- 
tinue the  performance  of  his  duties,  and  hav- 
ing continued  in  possession  of  the  books  and 
records  of  his  office,  was  held  entitled  to  re- 
cover the  salary.  The  case  of  Brown  v.  Gal- 
veston Wharf  Company  was  one  in  which  It 
was  held  that  the  president  of  a  corporation 
was  entitled  to  recover  the  salary  of  his 
office,  as  fixed  by  its  by-laws,  so  long  as  he 
remained  president,  although  incapacitated 
on  account  of  Ulness  from  performing  tbe 
duties  of  his  office,  and  absent  from  the  state. 
No  question  relating  to  emoluments  was  in- 
volved In  the  application  for  writ  of  error 
in  the  case  of  Robinson  v.  State.  Tbe  court. 
In  discussing  the  question  of  dismissing  an 
application  because  the  term  of  office  had  ex- 
pired, stated  that  it  had  held  in  the  case  of 
Beard  v.  Decatur  that  an  officer  de  jure,  who 
has  been  Illegally  ousted,  may  maintain  an 
action  for  the  recovery  of  the  fees  of  the 
office.  In  none  of  these  cases,  nor  any  others 
In  this  state  so  far  as  we  have  been  able  to 
ascertain,  was  the  question  decided  whether 
payment  of  the  salary  to  a  de  facto  officer 
releases  the  city  from  liability  to  the  person 
lUesally  ousted. 


Mr.  Dillon,  in  his  work  on  Hnnkliwl  G<nv 

porations  <5th  Ed.)  §  429,  after  stating  that 
in  many  jurisdictions  the  rule  Is  as  amtend- 
ed  for  by  appellant  herein,  says: 

"But  the  right  of  recovery  under  these  cir- 
cumstances is  not  denied  in  all  jurisdictions. 
In  some  it  is  held  that  the  salary  annexed  to 
a  public  office  is  incident  to  the  title  to  the 
office  atad  not  to  its  occupancy  and  exercise, 
and  that  the  right  to  compensation  is  not  af- 
fected by  the  fact  that  an  usuri^er — an  officer  de 
facto — has  discharged  tbe  duties  of  the  office 
and  received  payment." 

In  McQuillin  on  Municipal  Corporations,  | 
518,  tbe  statement  is  made  that  tbe  rule  con- 
tended for  by  api)ellant  has  often  been  ap- 
plied, but  further  on  in  the  same  section  it 
Is  said: 

"However,  the  more  reasonable  rule  has  often 
been  applied,  namely,  allowing  the  de  jure 
officer  the  salary  from  the  public  fund,  although 
it  has  been  received  by  the  de  facto  officer." 

An  examination  of  the  cases  discloses  that, 
even  in  jurisdictions  In  which  it  Is  held  that 
the  salary  is  incident  to  the  title  to  the  of- 
fice and  not  to  Its  occupancy  and  exercise. 
It  has  been  held  that  payment  of  the  salary 
to  a  de  facto  officer  is  a  good  defense  to  an 
action  by  the  de  jure  officer  to  recover  the 
same  salary  after  he  has  acquired  or  regain- 
ed possession.  The  courts  so  holding  base 
their  action  upon  the  ground  that  it  Is  in 
accord  with  public  policy. 

We  have  considered  the  cases  dted,  and 
conclude  that  in  a  case  like  this  the  fact 
alone  that  the  salary  is  paid  to  a  de  facto 
officer  should  not  affect  the  rights  of  the  par- 
ty legally  entitled  to  the  office.  In  a  case 
where  the  de  jure  officer  is  wrongfully  oust- 
ed, to  bold  that  the  mere  fact  that  the  salary 
Is  paid  to  a  de  facto  officer  should  deprive 
the  de  jure  officer  of  his  right  to  recover  the 
same,  regardless  of  whether  or  not  such  pay- 
ment was  made  over  his  protest  and  despite 
reasonable  efforts  to  prevent  it,  would  be  un- 
just, and  we  do  not  think  such  a  rule  should 
be  announced  by  our  courts.  For  an  Inter- 
esting discussion  of  this  question  see  the  case 
of  Rasmiissen  v.  Commissioners,  8  Wyo.  277, 
56  Pac.  1098,  45  L.  B.  A.  295.  Said  assign- 
ments are  overruled. 

[3]  Appellant's  second  contention  is  that 
the  general  demurrer  to  plalnttCTs  pleadings 
should  have  been  sustained,  because  there  is 
no  allegation  to  the  effect  that  plaintiff  in- 
stituted judicial  proceedings  to  recover  the 
possession  of  tbe  office  during  the  term  there- 
of from  the  alleged  Illegal  Intruder  therein, 
and  that  the  said  term  expired  before  the  de- 
termination of  such  proceedings,  which  alle- 
gation is  asserted  by  appellant  to  be  neces- 
sary when  there  is  no  allegation  to  the  effect 
that  the  salary  has  not  been  paid  to  a  de 
facto  officer  occupying  and  discharging  the 
duties  of  said  office.  We  do  not  think  there 
is  any  merit  in  this  contention.  The  insti- 
tution of  judicial  proceedings,  or  the  failure 
to  institute  the  same,  may  be  considered  in 
deciding  whether  plaintiff  abandoned  the  of- 
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lice,  bat  we  s>e  no  good  resson  for  giving  It 
concloslre  effect  If  proceedings  had  been 
Instituted  prior  to  the  expiration  of  the  term 
the  city  would  have  derived  no  benefit,  un- 
less such  proceedings  could  have  been  con- 
ducted to  a  final  determination  before  the 
term  expired.  The  contention,  as  made,  Is 
an  admission  that  the  plairittfTs  rights  would 
be  preserved  if  he  instituted  a  suit  before  the 
expiration  of  the  term,  even  though  the  suit 
was  not  Anally  determined  before  the  end  of 
the  term.  We  cannot  see  the  justice  In  mak- 
ing the  failure  to  Institute  legal  proceedings 
conclusive  evidence  of  abandonment,  especial- 
ly when  the  plaintiff,  if  he  did  not  succeed 
In  having  the  case  finally  determined  before 
the  expiration  of  his  term,  would  have  bis 
case  dismissed,  and  thus  would  be  burdened 
with  the  payment  of  costs.  McWhorter  v. 
Northcut,  M  Tex.  86,  58  S.  W.  720 ;  Rlgglns 
V.  Richards,  97  Tex.  526,  80  S.  W.  524.  It 
would  reasonably  follow.  If  such  rule  should 
be  adopted,  that  the  failure  of  the  person 
ousted  to  secure  a  final  adjudication  during 
the  remainder  of  his  term,  if  attributable 
to  his  negligence,  should  prevent  blm  from 
recovering.  Also,  that  if  the  remainder  of 
the  term  was  so  short  as  to  malce  it  appar- 
ent that  a  final  adjudication  could  not  be 
procured,  the  suit  would  be  maintainable, 
for  the  law  would  not  require  the  doing  of  a 
useless  thing.  The  second  assignment  is 
overruled. 

[4]  The  contention  made  In  the  third  as- 
signment is  that  this  is  a  collateral  proceed- 
ing to  recover  an  Incident  to  the  title;  that 
it  cannot  be  maintained  until  there  has  been 
an  adjudication  of  the  title,  or  such  adjudica- 
tion has  become  Impossible  to  procure  by  rea- 
son of  the  expiration  of  the  term.  Such  a 
rule  is  impracticable  In  view  of  the  cases  cit- 
ed In  disposing  of  the  preceding  assignment 
of  error.    The  assignment  Is  overruled. 

The  fourth  assignment  complains  of  the 
overruling  of  a  special  exception  raising  the 
same  point  discussed  in  considering  the  sec- 
ond assignment  of  error.  The  failure  to  In- 
stltnte  proceedings  to  recover  the  oflJce  with- 
in the  period  of  time  covered  by  the  term  of 
office  does  not  as  a  matter  of  law  estop  plain- 
tiff from  recovering  the  salary,  or  show  a 
waiver  of  the  right  to  recover  the  same,  or 
constitute  an  abandonment  of  the  ofBce  and 
its  emoluments.  The  assignment  is  over- 
ruled. 

The  fifth  and  seventh  assignments  are 
without  merit  and  are  overruled. 

[{]  The  sixth  assignment  complains  of  the 
overruling  of  a  special  exception  directed 
against  the  allegation  that  Walker  was  and 
is  Insolvent.  This  allegation  was  in  direct 
response  to  appellant's  pleading  to  the  effect 
that  plaintiff's  cirtse  of  action,  if  any  existed, 
was  against  Wallter.  The  allegation,  we 
thinli:,  is  Immaterial,  as  we  think  the  right  to 
recover  the  salary  is  not  dependent  upon  the 
solvency  or  Insolvency  of  Walker,  but  appel- 


lant could  not  have  suffered  any  injury  from 
the  ruling  of  the  court.  The  assignment  Is 
overruled. 

[8]  By  Uie  eighth  assignment  it  is  contend- 
ed that  the  evidence  establiHhed  the  fact,  as 
a  matter  of  law,  that  plaintiff  abandoned  the 
office,  and  therefore  he  should  not  have  been 
awarded  a  judgment  for  the  salary. 

Plaintiff  construed  the  communications  ad- 
dressed to  him  by  the  city  clerk  and  the 
mayor  as  notice  that  he  was  removed  from 
the  office  of  park  commissioner.  This  Is  fully 
shown  by  his  testimony.  He  told  the  city 
clerk  that  the  discharge  would  have  to  be 
signed  by  the  mayor.  On  September  1,  1012, 
he  told  Walker  he  would  not  turn  over  the 
office  unless  he  had  a  written  direction  from 
the  mayor.  After  Walker  presented  the  com- 
munication from  the  mayor,  stating  that  he 
had  appointed  S.  R.  Walker  "park  Inspector" 
of  the  city,  beginning  September  1,  1012,  and 
directing  plaintiff  to  deliver  to  said  Walker 
all  dty  property  in  plaintiff's  possession  or 
under  his  control,  plaintiff  did  deliver  to 
Walker  all  such  property.  It  took  several 
days  to  turn  the  property  over  to  Walker, 
said  property  consisting  of  tools  and  animals 
In  the  various  parks.  Plaintiff  put  In  a  claim 
for  this  time  and  was  paid  for  the  same  at 
the  rate  of  $125  per  month.  He  testified  that 
he  thought  he  received  pay  for  four  days. 
Walker  testified,  and  his  testimony  is  not 
contradicted,  that  he  and  plaintiff  got  into  a 
buggy  and  went  out  together  to  the  parks; 
that  they  checked  over  and  took  an  inventory 
of  the  tools,  stock,  and  things  of  that  kind-; 
that  he  assumed  control  at  that  time  and  has 
since  held  the  same ;  that  plaintiff  introduc- 
ed Walker  to  all  the  men  working  under  him 
as  the  man  that  would  take  his  position; 
that  plaintiff  made  no  protest  against  turn- 
ing over  the  property.  Plaintiff  admitted 
that,  although  his  salary  was  payable  month- 
ly and  he  had  always  collected  the  same  at 
the  end  of  the  month,  he  never,  after  turn- 
ing over  the  property  to  Walker,  applied  to 
the  city  auditor  for  a  warrant  for  his  salary. 
His  explanation  in  regard  to  this  matter  was 
as  follows: 

"I  knew  I  was  entitled  to  my  salary  every 
month.  I  didn't  think  it  was  necessary  to 
apply  for  my  salary  every  month  because  at 
the  end  of  my  term  X  thought  I  was  entitled  to 
my  salary.  I  thought  so  because  I  was  ap- 
pointed for  two  years.  I  thought  at  the  end 
of  the  term  that  it  would  be  time  enough  then 
to  apply  for  the  salary.  I  expected  that  at  the 
end  of  the  term  I  would  get  all  the  salary." 

He  testified  that  he  did  not  institute  ju- 
dicial proceedings  of  any  kind  to  recover  the 
office  or  prevent  the  payment  of  the  salary 
to  Walker;  that  he  made  no  protest  against 
his  removal  to  the  mayor  or  city  council,  and 
made  no  application  to  the  mayor  or  city 
council  for  reinstatement.  He  knew  that 
Walker  entered  upon  the  discharge  of  the  du- 
ties of  the  office,  and  admitted  that  there- 
after he  (plaintiff)  did  not  discharge  any  of 
the  acUve  duties  of  the  office.    He  did  testi- 
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ty  that  he  went  oat  and  looked  around  to 
see  "how  things  went  on,"  that  he  was  Inter- 
ested to  see  how  things  went  on ;  but  did  not 
direct  or  supervise  any  of  the  work  after 
that,  and  did  not  offer  to  do  so  to  Mr.  Jones, 
the  mayor. 

He  also  testified  as  follows: 

"After  I  was  removed  and  received  this  let- 
ter I  went  up  to  the  city  clerk's  office  almost 
every  day  for  communications  addressed  to  me, 
for  letters  and  mail  Before  I  was  removed 
I  always  reported  to  the  mayor's  office,  and 
to  the  city  clerk's  office,  too.  I  reported 
every  day.  After  Mr.  Walker  presented  that 
communication  I  was  not  up  there  every  day, 
but  very  often.  I  did  report  to  Alderman 
Richter,  who  was  the  mayor  pro  tem.,  and  to 
Alderman  Mauermann,  who  was  chairman  of 
the  finance  committee,  and  to  Alderman  Wicke- 
land,  who  was  chairman  of  the  committee  on 
parks  and  plazas.  They  were  all  members  of 
the  city  council  at  that  time.  I  often  talked 
to  them.  I  reported  to  Mr.  Wickeland,  chair- 
man of  parks  and  plazas  committee,  that  I  was 
ready  at  any  time  to  take  the  position,  and 
that  I  would  take  the  office  at  any  time.  That 
always  came  out  in  conversations  we  had 
about  the  parks.  He  was  very  much  interested 
in  them  because  he  was  the  chairman.  I  did 
not  meet  Mr.  Bichter  every  day.  I  did  not 
go  to  the  city  clerk's  office  every  day  after 
Mr.  Walker  presented  the  mayor's  letter  to 
me,  but  did  eo  pretty  often.  I  went  up  the 
same  way  as  I  did  before  Mr.  Walker  presented 
the  mayor's  letter  to  me.  I  asked  for  communi- 
cations, mail,  and  if  there  was  anything  new. 
I  was  at  all  times  willing,  able,  and  ready  to 
serve  the  balance  of  my  term." 

On  cross-examination,  he  testified  he  did 
not  know  for  how  long  after  his  discharge 
he  went  up  to  the  dty  clerk's  office,  but  went 
up  there  for  weeks  afterwards,  that  he  could 
not  remember  exactly  for  how  many  weeks. 
He  also  testified  that  he  never  attempted  to 
get  any  orders  from  Mr.  Jones,  the  mayor, 
after  his  discharge,  but  still  considered  that 
he  was  the  legal  officer  after  that  time,  and 
that  he  told  Mr.  Wickeland,  one  of  the  alder- 
men, and  Mr.  Richter,  alderman  and  acting 
mayor,  that  he  was  ready  to  receive  orders 
at  any  time.  He  gave  as  a  reason  for  not  ap- 
plying to  Mr.  Jones,  the  mayor,  that  the  lat- 
ter was  awfully  busy  at  that  time.  He  did 
not  testify  during  what  period  of  time  his 
conversations  with  said  aldermen  took  place, 
or  how  long  the  mayor  was  so  busy  as  to  pre- 
vent him  from  applying  to  that  official  for 
orders. 

Each  officer,  when  he  drew  his  salary  at 
the  end  of  the  month,  signed  his  name  on  the 
pay  rolls  of  the  dty  opposite  a  statement 
showing  to  whom,  for  what  services,  and 
what  amount  was  paid.  These  pay  rolls 
showed  that  plaintiff  drew  salary  and  signed 
the  receipt  as  park  commissioner  for  each 
month,  beginning  June,  1911,  up  to  and  In- 
cluding August,  1912,  and  that  Walker  drew 
the  pay  for  such  office  for  the  period  begin- 
ning September  1,  1912,  and  ending  May  31, 
1913.  It  was  admitted  that  plaintiff  never 
addressed  a  written  communication  to  the 
mayor  or  dty  council  after  his  removal  and 
discharge,  except  the  letter  dated  November 


3,  1918,  referred  to  In  the  pleadings.    Said 
communication  was  as  follows: 

"The  undersigned  was  unlawfully  disdiaifcd 
as  park  commissioner  on  September  1, 1912,  and 
he  therefore  prays  that  he  is  paid  his  salary  as 
such  from  that  date  at  the  rate  of  $125  per 
month." 

On  September  23,  1912,  the  dty  council 
confirmed  various  appointments,  among  them 
that  of  S.  R.  Walker  as  "park  Inspector."  In 
the  oath  of  office  taken  by  Walker  the  office 
was  designated  as  that  of  "park  Inspector." 
The  commission  Issued  to  Walker  designated 
the  office  as  that  of  "park  inspector."  There 
was  no  such  office  as  "park  inspector"  of  the 
dty  of  San  Antonio. 

We  conclude  that  the  testimony  conclusive- 
ly shows  that  plaintiff  abandoned  the  office 
to  Walker.  He  did  not  ask  for  his  salary  for 
the  month  of  September  as  park  commission- 
er, but  put  in  a  claim  for  the  few  days  he 
was  engaged  In  delivering  possession  to 
Walker  and  acquainting  Walker  with  the  em- 
ployes engaged  in  caring  for  the  parks.  It 
Is  useless  to  contend  that  he  merely  deliver^ 
ed  the  property  to  Walker  because  Walker 
had  been  appointed  "park  inspector"  and  the 
mayor  had  ordered  him  to  deliver  the  prop- 
erty to  Walker.  In  other  words,  to  contend 
that  he  made  the  delivery  in  the  belief  that 
he  was  being  snorn  of  some  of  his  duties,  but 
not  of  his  office.  He  onderstood  that  he  was 
being  discharged,  that  Walker  was  to  have 
his  office,  and,  as  is  Indicated  by  the  plead- 
ings, he  doubtless  never  realized  until  long 
after  his  term  expired  that  Walker's  appoint- 
ment read  "park  Inspector"  when  it  Sboald 
have  read  "park  commissioner."  It  is  Imma- 
terial on  this  question  of  abandonment  what 
effect  is  to  be  given  in  law  to  the  mistake  In 
designating  the  office  in  making  Walker's  ap- 
pointment Appellee  ceased  the  performance 
of  the  duties  of  the  office.  He  ceased  to  de- 
mand his  salary,  which  was  payable  monthly ; 
he  did  not  seek  to  prevent  the  payment  of 
same  to  Walker,  or  to  protest  against  sadi 
payment.  He  never  notified  the  mayor  or 
the  dty  council  that  he  did  not  consider  him- 
self discharged*  It  is  true  that  he  reported 
to  three  of  the  aldermen  who  voted  against 
the  confirmation  of  Walker's  appointment 
that  he  was  ready  to  receive  orders  at  any 
tim&  He  also  told  oae  of  them,  who  was 
chairman  of  parley  and  plazas  committee, 
that  he  was  ready  to  take  the  office  at  any 
time.  The  time  when  these  conversations 
took  place  is  not  given.  He  did  testify  to  go- 
ing to  the  dty  clerk's  office  for  mall  and 
communications  for  weeks  after  his  dis- 
charge, but  could  not  tell  how  many  weeks. 
Walker's  appointment  was  not  confirmed  un- 
til three  weeks  after  It  was  made  by  the  may- 
or, and  then  by  the  mayor  voting  off  a  tie, 
so  it  is  probable  that  plaintiff  was  hopeful 
that  he  might  get  an  opportunity  to  "take  the 
office,"  and  during}  said  time  assured  bis 
friends  among  the  aldermen  that  he  was 
ready  at  any  time  to  take  the  i>osition.    Bis 
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testimony  fallt  to  show  that  he  communicat- 
ed to  Any  one  the  fact  that  he  regarded  him- 
self as  atiU  In  office  and  entitled  to  the  sal- 
ary. The  position  taken  by  him,  to  the  effect 
that  he  still  considered  himself  as  an  incum- 
bent of  tlie  office  of  park  commissioner  is  the 
result  of  an  afterthought,  having  its  origin 
in  the  dlscoTery,  after  his  term  expired,  of 
the  fact  that  his  discharge  was  made  irreg- 
ularly because  not  confirmed  by  the  council, 
or  else  it  is  clear  that  he  Intended  all  along 
to  wait  until  after  his  term  expired,  and  then 
try  to  collect  nine  months'  salary  wlthouf 
performing  any  services,  and  without  taking 
any  steps  which  would  put  the  mayor  or  city 
council  upon  notice  that,  if  his  discharge 
was  not  confirmed  by  the  council,  he  would 
claim  salary.  If,  after  abandoning  the  office 
to  Walker,  he  changed  his  mind,  and  decid- 
ed that  his  act  in  doing  so  was  induced  by 
mistake,  and  that  be  intended  to  try  to  take 
back  his  office,  or  try  to  be  reinstated,  be 
failed  to  notify  the  mayor,  who  had  the  su- 
pervision of  his  department,  or  the  city 
council,  and  his  vague  statements  concerning 
his  visits  to  the  clerk's  office  for  weeks  and 
the  expression  to  two  of  the  aldermen  of  his 
willingness  to  take  the  office,  are  insufficient 
to  show  notice  to  the  city  that  he  regarded 
bis  discharge  as  illegal,  and  that  he  Intend- 
ed to  claim  the  salary. 

We  conclude  that  the  evidence  conclusively 
shows  such  an  abandonment  of  the  office  as 
precludes  appellee  from  recovering  the  salary 
thereof.  In  support  of  this  conclusion  wc 
cite:  Phillips  v.  City  of  Boston,  150  Mass. 
491,  23  N.  E.  202 ;  Byrnes  v.  City  of  St.  Paul, 
78  Minn.  205,  .80  N.  W.  059,  79  Am.  St.  Bep. 
3&4;  Healy  v.  Partridge,  75  App.  Dlv.  511, 
78  N.  y.  Supp.  302;  Cote  v.  City  of  Bldde- 
ford,  96  Me.  491,  52  AU.  1019,  90  Am.  St. 
Bep.  417;  Wardlow  v.  Mayor,  City  of  New 
York,  137  N.  T.  194.  33  N.  B.  140. 

In  coming  to  this  conclusion  we  do  not 
overlook  the  fact  that  the  trial  court  found 
in  favor  of  plaintiff  upon  this  issue,  but  the 
evidence  to  our  minds  so  conclusively  estab- 
lishes abandonment  of  the  office,  that  we  are 
satisfied  the  Judgment  was  wrong,  and  that 
it  should  be  set  aside. 

The  Judgment  is  reversed,  and  Judgment 
rendered  in  favor  of  appellant 

On  Motion  for  Rehearing. 

Tbe  contention  is  made  in  appellee's  mo- 
tion for  rehearing  that  this  court  is  incon- 
sistent In  overruling  tbe  assignments  relat- 
ing to  exceptions  to  the  plaintiff's  pleadings, 
and  then  sustaining  the  assignment  wherein 
it  was  contended  that  the  facts  showed  aban- 
donment of  the  office.  In  order  to  show  this 
sapposed  inconsistency  to  exist  appellee  takes 
as  true  the  contentions  made  by  appellant  In 
regard  to  the  pleadings  of  appellee.  We  were 
fairer  to  appellee  and  took  his  pleadings  as 
tbey  actually  existed,  and  not  appellant's  con- 
clusion, in  regard  to  the  effect  which  should 
be  given  to  particular  paragraphs  thereof, 


and,  applying  tbe  special  exertions,  held 
that  the  pleadings  were  not  subject  to  such 
exceptions.  Appellee  pleaded  with  great  care 
that  Walker  forcibly  took  possession  of  the 
office  and  the  property  in  plaintiff's  posses- 
sion, and  that  the  delivery  of  the  property 
by  him  to  Walker  was  compulsory,  and  that 
he  protested  against  the  same,  and  never 
abandoned  said  office.  We  held  that  such  al- 
legations did  not  show  abandonment  and 
overruled  tbe  special  exceptions.  But  the 
undisputed  evidence  showed  that  plaintiff 
made  no  protest,  that  the  delivery  was  not 
compulsory,  and  that  Walker  did  not  forcibly 
take  possession  of  the  ofllce  and  the  property 
appertaining  thereto,  but,  on  the  contrary, 
plaintiff  went  with  Walker  and  turned  over 
to  him  all  the  property,  introduced  him,  as 
his  successor,  to  aU  the  men  working  in  his 
department,  and  applied  for  and  received 
pay  for  the  time  spent  by  him  In  turning 
over  his  office  and  the  property  to  Walker. 
There  is  nothing  inconsistent  in  sustaining 
the  overruling  of  the  exceptions  to  plaintiff's 
pleadings  which  negative  all  Idea  of  acquies- 
cence on  the  part  of  plaintiff,  and  sustaining 
the  assignment  of  error  directed  at  the  evi- 
dence which  wholly  fails  to  sustain  such  alle- 
gations. 

Appellee  stresses  tbe  fact  that  Walker's 
appointment  reads  "park  Inspector,"  and 
seems  to  think  that  the  statement  of  Fries 
establishes  conclusively  that  no  mistake  was 
made  in  this  matter.  Fries  testified  that  It 
did  not  occur  on  account  of  any  clerical  mis- 
take made  by  him,  but  it  Is  evident  that  it 
did  occur  on  account  of  a  mistake  made  by 
some  one.  Neither  the  mayor  nor  council  was 
attempting  to  create  a  new  office,  but  Walker 
was  put  in  charge  of  the  office  of  park  com- 
missioner, received  the  salary  of  said  office, 
and  discharged  the  duties  thereof,  and  in  his 
amended  original  petition  appellee  alleges 
that  Walker  forcibly,  under  order  of  the 
mayor,  took  possession  of  the  office  of  park 
commissioner,  and  ousted  plaintiff  therefrom. 
This  pleading  is  strangely  Inconsistent  with 
the  theory  now  advanced  that  plaintiff  mere- 
ly gave  up  the  property  to  a  person  appointed 
to  a  different  office.  Appellee,  at  the  time  be 
filed  his  pleadings,  appeared  to  regard  tbe 
question  of  abandonment  of  the  office  as  a 
very  vital  one,  but  now  contends  that,  re- 
gardless of  bis  conduct  as  shown  by  the  evi- 
dence, which  flatly  contradicts  his  pleadings, 
he  did  not  abandon  the  <^ce  because  a  mis- 
take was  made  In  naming  the  office  In  Walk- 
er's appointment,  commission,  and  oath  of 
office.  He  contends  that  the  question  of 
abandonment  is  one  of  intent,  and  yet  seeks 
to  protect  himself  from  his  voluntary  acts, 
which  show  that  Intent,  by  invoking  the  aid 
of  something  which  it  is  clear  he  did  not 
know  at  the  time  of  his  acts,  nor  when  he  fil- 
ed his  original  petition,  namely,  that  the  of- 
fice was  designated  as  that  of  "park  Inspec- 
tor" Instead  of  "park  commissioner"  when 
Walker  was  appointed. 
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[7]  He  contends  that,  as  a  resignation 
would  not  be  effective  until  a  successor  was 
appointed  and  qualified,  abandonment,  wbich 
Is  a  species  of  resignation,  could  not  talie 
place  because  of  the  mistake  made  in  deslg- 
nuting  the  office  to  which  Walker  was  ap- 
pointed. We  are  cited  to  no  case  which 
holds  that  an  officer  who  resigns  could  re- 
cover salary  for  a  long  period  of  time  be- 
cause of  Irregularities  in  the  appointment  of 
his  successor,  and  we  do  not  believe  that  had 
appellee  handed  In  his  resignation  he  could 
have  collected  salary  for  nine  months  In 
which  the  duties  were  being  performed  by 
Walker,  even  thoush  an  error  was  made  In 
designating  the  office  to  which  Walker  was 
appointed.  The  cases  relied  upon  hold  that 
an  officer  whose  resignation  is  accepted  Is 
not  released  from  the  discharge  of  the  du- 
ties and  responsibilities  of  bis  office  until  his 
successor  Is  appointed  and  qualified.  The 
public  has  a  right  to  hsve  the  duties  of  the 
office  discharged,  but  when  another  person 
takes  charge  of  the  office  and  performs  the 
duties  thereof,  and  his  occupancy  of  the  of- 
fice is  of  such  character  as  to  protect  the  pub- 
lic, we  see  no  reason  why  irregularities  In 
making  the  appointment,  though  of  a  charac- 
t<-r  to  prevent  his  recovery  of  the  salary  by 
suit,  should  inure  to  the  benefit  of  the  man 
who  has  given  up  the  office  and  entitle  him 
to  recover  unearned  salary. 

Appellee  contends  that  additional  testi- 
mony can  be  procured,  that  the  aldermen 
with  whom  he  conversed  can  be  put  upon  the 
stand,  and  therefore  the  case  should  be  re- 
iiiunded  Instead  of  Judgment  being  rendered 
liy  this  court.  Appellee  abandoned  the  office 
to  Walker  according  to  his  own  testimony 
and  according  to  the  testimony  of  Walker, 
which  he  did  not  dispute,  although  having 
ample  opportunity  to  do  so.  After  abandon- 
ing it  he  failed  to  take  any  steps  to  recover 
the  office  or  to  prevent  the  payment  of  the 
salary  to  Walker,  and  did  not  even  protest 
to  the  mayor  himself,  or  notify  the  mayor  or 
the  council  that  he  intended  to  claim  the 
salary.  He  does  not  contend  that  he  even 
told  any  alderman  he  would  claim  the  sal- 
ary, but  he  did  tell  some  of  them  he  was  will- 
ing to  take  the  office.  His  plea  that  the 
mayor  was  "awfully  busy  at  the  time"  Is  un- 
worthy of  attention.  Surely  he  could  have 
seen  the  mayor  if  be  had  tried,  but  be  does 
not  contend  that  he  ever  demanded  an  audi- 
ence. Nine  months  passed  by  without  a 
verbal  or  written  protest  by. him  to  either 
the  mayor  or  the  council.  He  waived  all  ir- 
regularities In  his  discharge  and  in  the  ap- 
pointment of  his  successor,  and,  under  his 
own  testimony,  should  be  estopped  from  re- 
covering salary,  and  we  see  nothing  to  be 
gained  by  having  the  aldermen  with  whom 
he  conversed  either  corroborate  or  deny  his 
testimony  that  he  told  them  be  was  willing 
to  take  the  office. 

Appellee  has  request%d  that  additional  find- 


ings of  tact  be  made.  We  regard  this  as 
unnecessary.  In  fact,  most  of  the  additional 
findings  requested  to  be  made  relate  to  mat- 
ters not  shown  in  the  statement  of  facts,  bot 
based  upon  pleadings  and  charter  provisions. 
The  appellee's  motion  for  rehearing,  sup- 
plemental motion  for  rehearing,  and  motion 
to  correct  findings  of  fact,  are  overruled; 
also  the  appellant's  motion  for  rehearing. 


BUNDICK  et  al.   v.  MOOUB-OORTES  CA- 

NAI..  CO.     (No.  54-9.)t 
(Court  of  Civil  AppeaU  of  Texas.     San  An- 
tonio.    May  19,  11)15.     On  Motion  for 
Rehearing,  June  23,  1915.) 

1.  Insane  Persons  <S=>9-i— Defenoant  ok 
Unsouno  Mind— Failure  to  Appoint 
guabdian. 

Where  one  defendant,  in  an  action  of 
trespass  to  try  title,  is  a  person  of  unsound 
mind,  the  fact  that  no  guardian  of  her  estate 
or  guardian  ad  litem  bus  been  appointed  d<ies 
not  render  void  a  judgment  for  plnintiff. 

[Eid.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §§  164,  165;  Dec.  Dig.  «=» 
04.J 

2.  INSANB  Persons  <S=>94— Incompetent  De- 
fendant—Cross- Action  —  GUABDIAN  Ad 
Litem. 

That  no  guardian  ad  litem  was  appointed 
for  a  defendant  of  unsound  mind  did  not  re- 
quire a  reversal  of  a  judgment  for  plaintiff,  in 
an  action  of  trespass  to  try  title,  where  a  cross- 
action  was  brought  by  such  defendant  "repre- 
,  scnted  by  her  husband,"  and  it  appeared  that 
there  was  no  guardian  of  her  person,  and  that 
his  interests  were  not  adverse  to  hers,  and  no 
objection  was  made  before  judgment  that  she 
was  not  properly  represented,  especially  where 
it  appeared  that  the  husband  was  appointed 
guardian  of  her  estate  before  the  cross-action 
was  filed,  and  that,  at  the  time  of  the  trial, 
she  bad  been  fully  restored  to  mental  vigor; 
Rev.  St  1911,  art.  1942,  authorizing  the  ap- 
pointment of  a  guardian  ad  litem  for  a  defend- 
ant non  compos  mentis,  not  prohibiting  the 
bringing  of  a  cross-action  by  such  a  person  by 
another,  as  next  friend,  where  there  is  no  guard- 
ian. 

(Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {$  1G4,  165;   Dec.  Dig.  «=>94.! 

3.  Appeal  and  Erbor  ®=9.544— Presentation 
—Bills  op  Exceptions— Kkfdbal  of  In- 
structions. 

Assignments  of  error  complaining  of  the 
refusal  of  instructions  could  not  be  considere<] 
on  appeal,  where  the  record  did  not  contain  any 
bills  of  exceptions. 

[Ed.  Note.— D'or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  2412-12415.  2417-2420, 
2422-2426,  242S,  2478,  2479;  l.oc.  Dig.  «=» 
544.] 

4.  Judgment  ^=»251— Trespass  to  Tbt  Ti- 
tle— Descbiption  in  Judgment— Plead- 
ings. 

That  the  description   in    a  judgment   for 

Slaintiff  in  an  action  of  trespass  to  try  title, 
id  not  conform  to  that  contained  In  plaintiff's 
pleadings,  did  not  require  a  rever.sal,  where  de- 
fendants, by  a  cross-action,  put  in  controversy 
the  title  to  additional  land  and  the  court  de- 
creed that  defendants  take  nothing  in  their 
cross-action;  the  legal  effect  of  a  judgment  in 
such  an  action  that  a  defendant  take  nothing  by 
his  cross-action  bein^  the  same  as  an  affirma- 
tive award  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  437 ;   Dec.  Dig.  «=5>251.] 
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5.  JxmoxKinr  «=9256  —  Corfokiott  with 
Vkbdict— Descbbption  or  Land. 

A  jadgmeot,  in  an  action  of  trespaaa  to 
try  title,  will  not  be  reversed  on  the  cround 
that  it  is  not  supported  by  the  verdict,  though, 
if  resort  be  had  to  the  metes  and  bounds  alone, 
it  appears  that  it  awards  plaintiff  more  land 
than  the  verdict  calls  for,  where  it  appears 
that  defendants,  as  well  as  plaintiff,  were  at- 
.  tempting  to  put  in  controversy  the  title  to 
the  land  described  in  the  judgment  but  that 
both  made  a  mistake  in  stating  the  length  of  a 
line. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8§  446-454 ;   Dec.  Dig.  ®=325G.] 

6.  Costs  <S=32— Taxation— Pebsons  Liabu 
— Tbespass  to  Tbt  Title. 

Where  plaintiff,  in  an  action  of  trespass  to 
try  title,  recovered  a  large  part  of  the  land  sued 
for  by  it,  to  which  defendants  did  not  disclaim, 
and  defendants  recovered  no  part  of  the  land 
sued  for  by  them  additional  to  that  sued  for 
by  plaintiff,  the  costs  were  properly  taxed 
against  defendants,  though  they  recovered  a 
portion  of  the  land  fop  which  they  sued. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §§  10&-132;    Dec.  Dig.  «=>32.] 

7.  Advebsb  Possession  €=>115 — ^Dibection 
OE  Vebdict — Evidence. 

Where,  in  an  action  of  trespass  to  try  ti- 
tle, the  evidence  failed  to  show  any  use  made 
by  defendants  of  132  acres  of  the  land  in  con- 
troversy, to  which  defendants  claimed  title  by 
limitation,  or  to  show  that  such  portion  of  the 
land  was  inclosed  for  ten  years  prior  to  com- 
mencement of  the  suit,  it  was  not  error  to  di- 
rect a  verdict  for  plaintiff  as  to  such  portion. 
[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §|  314,  691-701;  Dec. 
Dig.  e=3ll5.] 

S.  BouNDABiEs  ^=>40— Location  of  Bound- 
ABT  Link— SnBiassioN  of  IsstiKa— Evi- 
dence. 

Where  the  evidence^  in  an  action  of  tres- 
pass to  try  title,  conclusively  showed  the  true  lo- 
cation of  a  boundary  line  in  dispute,  failure 
to  submit  to  the  jury  the  issue  of  the  location 
of  such  line  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  $|  196-204;   Dec.  Dig.  <3=>40.] 

0.  Advebsb   Possession    «=»9e  — Notice   of 

Claim — Inclosube. 

Possession  of  a  few  acres  inclosed  with  a 
fence  did  not  give  notice  to  the  owners  of  a 
large  tract  of  land  included  in  a  pasture,  con- 
taining about  17,000  acres,  that  the  person  in 
possession  of  the  inclosure  claimed  title  to  640 
acres,  where  there  was  nothing  to  show  the 
extent  of  his  claim. 

[Ed.  Mote. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §i  533-536 ;  Dec.  Dig.  <S=> 
90.] 

On  Motion  for  Rehearing. 

10.  Boundabies  <S=>37— Location— Acquies- 
cence—SuFiiciENcT  of  Evidence. 

Evidence,  in  an  action  of  trespass  to  try 
title,  held  insufficient  to  show  that  those  under 
whom  plaintiff  claimed  had  recognized  the  true 
location  of  the  boundary  line  as  being  the  lo- 
cation contended  for  by  defendants. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-194;  Dec.  Dig.  <8=37.] 

11.  Boundabies  <3=>40— Detebuination  or 
Location— Acquiescence. 

Acquiescence  under  circumstances  not 
amounting  to  an  estoppel  is  a  mere  fact  to  be 
considered  by  the  jury  in  determining  the  true 
location  of  a  boundary  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  i§  196-204 ;   Dec.  Dig.  «?340.] 


12.  BouNDAiTEs   «=>87— Location— Pboof  OF 
Acquiescence — Pbobative  Effect. 

Where  the  location  of  a  boundary  line  is 
doubtful,  acquiescence  under  circumstances  not 
amounting  to  an  estoppel  is  entitled  to  great 
weight;  but,  where  the  evidence  leaves  no 
room  for  doubt  as  to  the  true  location,  proof 
of  acquiescence  in  the  erroneous  line  will  not 
support  a  verdict  in  favor  thereof. 

[Ed.  Note— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  184-194;   Dec.  Dig.  «=5»37.] 

13.  Boundabies  €=»3— Descbiption  of  Land 
—Judgment— Constbuction. 

Where  a  description  of  land  in  a  judgment, 
in  an  action  of  trespass  to  try  title,  calls  for 
a  well-described  corner  at  variance  with  the 
distance,  the  distance  must  tgive  way  to  the 
call  for  the  corner. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  |§  3-41;    Dec.  Dig.  <©=>3.] 

Appeal  from  District  Court,  Matagorda 
County;    Samuel  J.  Styles,  Judge. 

Action  by  the  Moore-Cortes  Canal  Com- 
pany against  O.  C.  Bundick  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    AfBrmed,  and  rehearing  denied. 

Gaines  &  Corbett,  of  Bay  City,  and  G.  G. 
Kelley,  of  Wharton,  for  appellants.  Wilson 
Dabney  &  King,  o2  Houston,  and  Krause  & 
Wilson,  of  Bay  City,  for  appellee. 

MOURSUND,  J.  On  July  6,  1911,  the 
Moore-Cortes  Canal  Company  filed  Its  orig- 
inal petition  In  trespass  to  try  title,  seeking 
to  recover  two  certain  tracts  of  land  from 
O.  C,  Bundick,  Peter  B.  Bundick,  Mrs.  Clem- 
entine Bundick  (a  widow),  Mrs.  Matilda  Ry- 
mau  and  her  husband,  Philip  Ryman,  C.  T. 
Freeman,  J.  H.  Freeman,  E.  T.  Freeman, 
Jeff  Bundick,  and  H.  M.  Bundick,  individu- 
ally and  also  In  bis  oapacities  as  guardian 
of  Jeff  Bundick  and  administrator  of  the 
estate  of  Theo  W.  Bundick,  and  suing  as 
warrantors  W.  C.  Moore,  A.  P.  Borden,  and 
Mrs.  Mamie  P.  Withers,  executors  of  the  es- 
tate of  A.  H.  Pierce,  and  Mrs.  Mamie  P. 
Withers  in  her  Individual  right.  The  two 
tracts  of  land  were  described  as  containing, 
respectively,  577  and  83  acres,  both  out  of  a 
certain  grant  In  Matagorda  county  made  by 
the  Mexican  government  to  Abraham  Bow- 
man and  Chas.  Reese,  on  June  20,  1831,  and 
both  traots  were  described  by  metes  and 
bounds  with  reference  to  objects  situated 
upon  the  ground.  The  metes  and  bounds 
given  for  the  577-acre  tract  are  as  follow: 

"Commencing  at  a  point  on  the  dividing  line 
between  the  lower  or  third  Harrison  quarter 
league  grant  and  the  Bowman  and  Reese  grant, 
which  is  distant  1,444  feet  more  or  less,  west 
from  the  common  corner  on  the  Colorado  river 
of  said  Harrison  and  Bowman  and  Reese 
grants,  being  the  point  where  a  fence  from  the 
south  intersects  said  dividing  line ;  thence  west 
with  the  dividing  line  between  the  lower  Harri- 
son quarter  league  aad  the  Bowman  and  Reese 
grant,  and  with  a  partition  fence  constructed 
along  said  division  line  8,881  feet  more  or 
less,  to  a  point  where  said  division  fence  be- 
tween the  Bowman  and  Reese  grant  and  the 
Harrison  grant  is  intersected  from  the  south 
by  a  fence  built  b^  the  Moore-Cortes  Canal 
Company  to  inclose  its  pasture  on  the  Bowman 


4=3For  other  cases  see  same  topic  and  KKT-NUMBBR  In  all  Key-Numbored  Digests  ana  ladexe* 

Google 


Digitized  by ' 


>8' 


vm 


177  SOUTHWESTERN  KEPOETBE 


CS^tx. 


naA  Reese  lea^e ;  thence  In  a  south  or  sonth- 
erly  direction  with  the  line  of  said  pasture 
fence  2,700  feet,  more  or  less,  to  point  where 
■aid  pasture  fence  is  intersected  by  an  cast 
and  west  fence  huilt  in  1911  by  H.  M.  Bun- 
dick  and  others;  thence  in  an  east  or  easterly 
direction,  and  with  said  fence  built  by  Bnn- 
dick  et  al.  10,325  feet,  more  or  less,  to  the 
Colorado  river;  thence  up  the  Colorado  river 
with  the  meanders  of  same  to  a  point  where 
the  river  is  intersected  by  the  southernmost  line 
of  a  survey  of  63  acres  out  of  the  northeast 
part  of  the  Bowman  and  Reese  leaerue;  thence 
with  an  old  fence  line  south  67  degrees  west 
1,987  feet,  more  or  less,  and  in  about  the  same 
direction  with  fence  378  feet  additional  to 
comer;  thence  north  20  degrees  west  with 
fence  356  feet  more  or  less,  to  corner;  thence 
north  66  degrees  east  with  fence  350  feet,  more 
or  less,  to  corner;  thence  north  13  degrees 
west  with  fence  625  feet,  more  or  less,  to 
comer;  thence  with  fence  east  125  feet,  more 
or  less,  to  comer;  thence  north  with  fence  800 
feet,  more  or  less,  to  point  on  the  dividing  line 
between  lower  Harrison  quarter  league  and 
Bowman  and  Reese  grant,  the  place  of  begin- 
ning—said tract  containing  577  acres  of  land, 
more  or  less,  and  being  all  of  640  acres^  more 
or  less,  surveyed  out  of  northeast  part  of  Bow- 
man and  Reese  league,  after  deducting  there- 
from a  survey  of  63  acres  in  the  extreme  north- 
east corner  thereof." 

The  63-acre  tract  was  described  as  follows: 
"Commencing  at  the  southeast  corner  on  the 
Colorado  river  of  the  lower  or  third  Harrison 
quarter  league  grant,  which  is  also  the  north- 
east corner  of  the  Bowman  and  Reese  grant; 
thence  west  with  the  dividing  line  between  the 
lower  Harrison  quarter  league  and  the  Bow- 
man and  Reese  grant  1,444  feet,  more  or  less, 
to  a  point  where  a  fence  running  north  and 
south  intersects  said  dividing  line;  thence 
south  with  said  fence  800  feet,  more  or  less,  to 
comer;  thence  west  with  another  fence  125 
feet,  more  or  less,  to  corner;  thence  south  13 
degrees  east  with  another  fence  625  feet,  more 
or  less,  to  corner :  thence  south  66  degrees  west 
with  fence  line  350  feet,  more  or  less,  to  cor- 
ner; thence  south  20  degrees  east  with  fence 
line  356  feet,  more  or  less,  to  corner;  thence 
north  67  degrees  east  with  fence  line  378  feet, 
more  or  less,  to  a  point ;  and  thence  in  same 
general  direction  with  old  fence  line  1,988  feet, 
more  or  less,  to  Colorado  river ;  thence  up  said 
river  with  the  meanders  thereof  to  the  place 
of  beginning — said  tract  contaiuing  63  acres, 
more  or  less,  and  being  surveyed  out  of  the 
extreme  northeast  part  of  the  Bowman  and 
Reese  grant." 

Plaintiff,  In  addition  to  the  formal  allega- 
tions In  trespass  to  try  title,  pleaded  that  It 
had  title  to  said  lands  by  the  three.  Are,  and 
ten  years  statutes  of  limitation.  Plaintiff 
alleged  that  the  defendant  Mrs.  Matilda  Ry- 
man  had  been  adjudged  a  person  of  unsound 
mind,  but  that  no  guardian  of  her  estate  had 
been  appointed.  FlalntUT  sequestrated  the 
577-acre  tract 

The  defendant  warrantors  filed  an  amend- 
ed answer,  adopting  the  allegations  of  plain- 
tiffs petlUon,  except  as  to  the  action  over 
against  the  warrantors. 

The  other  defendants  went  to  trial  upon  an 
amended  answer  and  cross-action.  In  this 
answer  they  denied  plaintiff's  allegations, 
pleaded  not  guilty,  pleaded  the  statutes  of 
limitation  of  three,  five,  and  ten  years,  alleg- 
ing that  their  possession  extended  from  the 
year  1848  down  to  the  date  the  snlt  was  In- 
stituted.   They  also  pleaded  that  the  plain- 


tiff is  estopped  from  asserting  or  daiming 

that  the  south  line  of  the  lower  Harrison 
quarter  Is  not  located  at  the  point  of  defraid- 
ants'  contention,  rather  than  at  the  point  of 
plaintiff's  contention,  for  the  reason  that  the 
beginning  comer  claimed  by  the  defendants 
Bundick  was  designated  by  the  surveyor 
Alexander  at  the  time  the  defendants  Bun- 
dick took  possession  and  was  pointed  out  in 
1852  by  eald  surveyor  as  the  south  line  of 
the  lower  Harrison  quarter,  which  is  ad- 
mitted to  be  owned  by  the  Bundicks,  and  that 
the  plaintiff  and  those  whose  estate  It  holds 
and  claims  recognized  and  acquiesced  In  said 
line  as  the  true  south  line  of  the  lower  Har- 
rison quarter  and  the  north  line  of  the  Bow- 
man and  Reese  league  for  more  than  half  & 
century,  and  that  such  line  was  acted  on  by 
all  parties  Interested  in  the  true  boundary 
line.  In  this  answer  the  two  i>arcel8  of  land 
sued  for  by  plaintiffs  are  described  as  one 
tract ;  the  boundaries  being  given  as  follows: 
"Beginning  at  a  point  on  the  Colorado  river 
at  a  willow  tree  hacked  and  blazed ;  thence 
down  the  river  with  its  meanders,  but  in  a 
general  course  south  2  degrees  west  680  varas 
to  corner  on  river;  thence  west  4,679  varas  to 
corner;  thence  north  680  varas  to  comer; 
thence  east  4.679  varas  to  the  place  of  be- 
ginning, containing  640  acres." 

In  their  cross-action  they  sought  to  re- 
cover a  tract  of  land  situated  In  Matagorda 
county,  described  as  follows: 

"Being  out  of  and  a  part  of  the  Harrison 
quarter  league,  known  as  the  Harrison  lower 
quarter,  described  as  follows:  Beginning  at 
a  point  on  the  Colorado  river  the  northeast 
corner  of  the  Bowman  and  Reese  league  and 
southeast  comer  of  the  lower  Harrison  quar- 
ter league;  thence  west  5,250  varas  along  said 
line  to  a  point  in  the  north  line  of  the  Bow- 
man and  Reese  and  southwest  comer  of  the 
lower  Harrison  quarter;  thence  north  680  va- 
ras to  a  point  in  the  line  of  the  lower  Harrison 
quarter ;  thence  east  5,250  varas  to  a  point 
on  the  Colorado  river;  thence  down  said  river 
with  its  meanders  to  the  place  of  beginning, 
comprising  a  plot  of  ground  680  varas  in  width 
and  5,250  varas  long,  upon  which  the  Bundick 
homestead  is  situated — said  beginning  _  corner 
being  the  corner  pointed  out  and  identified  by 
Alexander  as  the  southeast  comer  of  the 


Harrison  lower  quarter  league." 

They  alleged  that  63  acres  of  the  land  so 
described  was  the  63-acre  tract  described  in 
plaintiffs'  petition;  that  677  acres  was  the 
tract  described  In  i)aragraph  2  of  plaintiffs' 
petition;  and  that  the  remainder  thereof  lies 
immediately  west  of  the  said  577-acre  tract. 
Defendants'  crosa-actlon,  in  addition  to  for- 
mal allegations  In  trespass  to  try  title,  con- 
tained allegations  asserting  title  by  virtue  of 
the  three,  five,  and  ten  years  statutes  of  lim- 
itation. They  alleged  further  that  the  writ 
of  sequestration  was  wrongfully  Issued,  and 
claimed  damages  therefor,  and  prayed  for  the 
recovery  of  the  640  acres  of  land  sued  for  by 
plaintiffs. 

Plaintiff  filed  an  answer  to  defendants' 
cross-action;  said  answer  consisting  of  a 
plea  of  not  guilty  and  pleas  of  three,  five,  and 
ten  years  limitation. 

A  Jury  was  impaneled  on  June  12,  1914, 
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and,  after  the  conclusloii  of  the  testimony 
and  argument  of  counsel,  the  trial  Judge  in- 
structed the  Jury  to  return  a  verdict  in  favor 
of  the  plaintiff,  Moore-Cortes  Canal  Com- 
pany, and  against  defendants  Bundlck,  for  all 
land  In  controversy,  except  the  63  acres  In- 
closing the  Bundlck  residence  and  14.7  acres 
west  of  the  Bundlck  residence,  and  against 
the  warrantors  In  favor  of  the  Moore-Cortes 
Canal  Company,  for  the  warranty  money  on 
such  tract  A  verdict  was  returned  In  ac- 
cordance with  the  instructions  given,  and 
Judgment  entered  to  the  effect  that  plaintiff 
recover  of  the  defendants,  other  than  those 
sued  upon  the  warranties,  a  tract  of  land  de- 
scribed as  a  part  of  the  survey  granted  by 
the  Mexican  government  to  Abraham  Bow- 
man and  Chas.  K.  Reese  on  June  20,  1881, 
situated  in  Matagorda  county,  oa.  the  west 
bank  of  the  Colorado  river,  and  extending 
from  the  Harrison  tract  or  lower  quarter 
league  on  the  north  to  the  Keller  league  on 
the  south ;  the  location  of  said  survey  on  the 
ground  being  fixed  by  a  certain  report  filed 
In  the  court  by  the  surveyor  appointed  by  the 
court,  and  the  portion  thereof  awarded  to 
plaintiff  being  described  as  follows: 

"Commencing  at  the  southeast  comer  on  the 
Colorado  river  of  the  Harrison  lower  or  third 
quarter  of  a  league  of  land,  being  the  north- 
east comer  of  the  Bowman  and  Reese  grant, 
at  a  willow  tree  hacked  and  bUiKed  upon  the 
bank  of  said  river  as  said  corner  is  surveyed 
and  located  in  the  deed  from  A.  H.  Pierce  to 
W.  C.  Moore,  of  date  November  28,  1900,  re- 
corded in  volume  7,  pages  438  et  seq^,  of  the 
deed  records  of  Matagorda  county,  Tex.,  to 
which  reference  is  made  for  description ;  thence 
west  5,300  varas,  more  or  less,  along  the  divid- 
ing line  between  the  Harrison  lower  one-fourth 
league  and  the  Bowman  and  Reese  grant,  and 
along  the  line  of  a  division  fence  constructed 
along  said  line  by  the  Moore-Cortes  Canal 
Company,  to  a  point  in  the  prairie  the  south- 
west corner  of  said  Harrison  lower  one-fourth 
league  (said  southwest  corner  of  the  Harrison 
being  distant  from  the  common  north  line  of 
the  Harrison  upper  one-fourth  league  and  of 
the  Etherton  grant,  and  common  south  line  of 
the  Parker  grant  and  of  the  Cayce  grant  south 
3,750  varas  more  or  less) ;  thence  south  2,700 
feet,  more  or  less,  to  a  point  in  the  prairie; 
thence  east  6,250  varas,  more  or  less,  and 
along  the  line  on  which  H.  M.  Bandick  con- 
structed a  fence  in  1011  to  a  point  on  the 
-west  bank  of  the  Colorado  river ;  thence  up  the 
Colorado  river  with  its  meanders  to  the  south- 
east comer  of  the  Harrison  lower  one-fourth 
league  and  northeast  corner  of  the  Bowman 
and  Reese  grant  the  point  of  beginning.  From 
the  above-described  tract  of  land  adjudged  to 
the  plaintiff  there  are  excepted  a  tract  of  03 
acres  of  land  and  a  tract  of  14.7  acres  of  land 
^vhich  are  thus  described,  viz.:" 

It  will  not  be  necessary  to  set  out  the 
boundaries  of  the  two  tracts  excepted,  as  no 
question  arises  with  regard  thereto.  Tbia  ap- 
peal was  perfected  by  said  defendant. 

[1]  Appellants  contend  in  their  first  as- 
signment of  error  that  the  Judgment  is  not  a 
final  Judgment  because  plaintiff  alleged  that 
Mrs.  Matilda  Ryman  was  a  person  of  un- 
sound mind,  and  that  no  guardian  of  her  es- 
tate had  been  appointed,  and  the  record  fails 
to  disclose  that  a  guardian  ad  litem  was  ap- 


pointed to  represent  her.  The  cases  dted  by 
appellants  do  not  hold  that  the  failure  to  ap- 
point a  guardian  ad  litem  renders  the  Judg- 
ment void.  The  Judgment  disposes  of  all  the 
parties,  and  is  a  final  Judgment.  Wallls  v. 
Stuart,  92  Tex.  568,  50  S.  W.  567 ;  Qrogan  v. 
Spaulding,  155  S.  W.  1014. 

[2]  The  further  contention  Is  made  that 
the  Judgment  Is  erroneous  because  it  was  ren- 
dered without  appointing  a  guardian  ad 
litem  for  Mrs.  Ryman,  and  that  the  error  is 
a  fundamental  one,  requiring  the  reversal  of 
the  Judgment.  This  contention  would  have 
to  be  sustained  were  it  not  for  certain  facts 
which  distinguish  the  case  from  that  of  Tay- 
lor V.  Rowland,  26  Tex.  293.  In  the  Instant 
case  the  trial  was  not  had  upon  the  petition 
and  answer.  Defendants  filed  a  cross-action 
seeking  to  recover  the  land  sued  for  by  plain- 
tiff, making  formal  allegations  customary  Ut 
trespass  to  try  title  cases,  and  asserting  title 
by  the  three,  five,  and  ten  years  statutes  of 
limitation,  which  'they  had  already  pleaded 
in  their  answer.  The  cross-action  was 
brought  by  Mrs.  Matilda  Ryman,  "represent- 
ed by  ber  husband,  Philip  Ryman."  Article 
1942  applies  when  a  person  non  compos  men- 
tis is  a  defendant,  but  does  not  prohibit  the 
bringing  of  a  suit  by  such  a  person  as  next 
friend,  when  there  is  no  guardian.  In  this 
case  Mrs.  Ryman  filed  the  cross-action 
through  ber  husband,  who,  if  the  allegation 
be  true  that  she  had  no  guardian,  could  rep- 
resent her;  his  interests  not  being  adverse 
to  hers.  The  trial  was  had  and  Judgment 
rendered  without  any  objection  being  made 
that  Mrs.  Ryman  was  not  properly  represen- 
ted, and,  when  the  question  was  raised  on 
motion  for  new  trial,  the  motion  was  ccmtro- 
verted,  and  it  was  shown  that  after  the  filing 
of  plaintiffs  petition,  and  prior  to  the  filing 
of  the  original  answer  and  the  amended  an- 
swer and  cross-action,  P.  H.  Ryman,  the  hus- 
band of  Matilda  Ryman,  was  dnly  appointed 
and  qualified  as  guardian  of  her  estate,  so 
that  in  fact  the  pleadings  were  filed  on  her 
behalf  by  the  guardian  of  ber  estate.  It  was 
further  shovim  that,  prior  to  the  date  of  tbe 
trial,  Mrs.  Ryman  was  fully  restored  to  men- 
tal vigor,  was  discharged  by  the  officials  ot 
the  insane  asylum  as  cured,  and  was  .found 
by  the  probate  court  to  be  ot  sound  mind,  and 
the  guardianship  cm  ber  .estate  was  duly 
closed,  and  her  estate  delivered  to  her.  The 
motion  for  new  trial  was  overruled.  Had  a 
new  trial  been  granted,  or  if  one  was  now  or- 
dered, the  court  would  have  been  compelled 
to  find  that  he  was  not  authorized  to  appoint 
a  guardian  ad  litem  for  Mrs.  Ryman,  and 
nothing  Is  to  be  gained  by  ordering  a  new 
trial.  We  conclude  that.  In  view  of  the  cross- 
action  having  been  filed  and  of  the  facta  . 
.shown  upon  motion  for  new  trial,  the  Judg- 
ment should  not  be  set  aside  upon  the  ground 
urged. 

[3]  Assignments  2  to  10,  inclusive,  as  num- 
bered In  brief,  relate  to  special  charges  re- 
fused, and  must  be  overruled  because  the  r^ 
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ord  does  not  contain  any  bills  of  exception. 
It  is  therefore  not  made  to  appear  tbat  the 
special  charges  were  presented  to  the  court 
at  the  proper  time,  and  that  the  rulings  In  re- 
fusing to  give  the  same  were  excepted  to  at 
the  time  they  were  made.  Uvalde  v.  Bank, 
172  S.  W.  175. 

[4]  Assignments  Nos.  11,  12,  and  13  relate 
to  the  description  In  the  Judgment  of  the 
land  awarded  to  plaintiff.  It  is  not  neces- 
sary for  the  description  in  the  judgment  to 
conform  to  that  contained  In  plaintiff's  plead- 
ings, for,  by  their  cross-action,  defendants 
put  In  controversy  the  title  to  additional 
land ;  and  as  the  legal  effect  of  a  Judgment 
in  a  trespass  to  try  title  case,  to  the  effect 
that  the  party  seeking  to  recover  land  take 
nothing  by  his  suit,  is  the  same  as  an  afflrm- 
atire  award  to  the  other  party,  we  cannot  see 
that  defendants  have  beea  prejudiced  by  the 
failure  of  the  court  to  award  plaintiff  a  re- 
covery of  the  land  sued  for  by  him,  describing 
it  as  in  the  petition,  and  then  to  decree  that 
defendants  take  nothing  by  their  suit  for  the 
land  described  in  their  cross-action. 

[(]  The  question  whether  the  judgment  Is 
supported  by  the  verdict  is  a  more  serious 
one.  If  resort  be  had  to  the  metes  and 
bounds  alone,  it  is  clear  that  the  judgment 
awards  plaintiff  more  land  than  the  verdict 
calls  for.  The  plaintiff  sued  for  a  tract  In 
the  shape  of  a  parallelogram,  with  dimen- 
sions 3,717  varas  by  972  varas,  more  or  less, 
while  the  defendants  by  their  answer  de- 
scribe the  land  plaintiff  sues  for  a  parallelo- 
gram 4,679  varas  by  680  varas,  and  in  their 
cross-action  sue  for  a  tract  5,250  varas  by  680 
varas.  However,  they  alleged  that  the  63 
acres  and  577  acres  sued  for  by  plaintiff  com- 
posed part  of  the  land  sued  for  by  them,  and 
that  the  remainder  so  sued  for  by  them  lies 
immediately  west  of  the  577-acre  tract  sued 
for  by  plaintiff.  The  call  by  plaintiff  to  run 
south  2,700  feet,  more  or  less  (972  varas).  Is 
limited  by  the  fact  that  it  is  to  run  to  a  point 
where  a  certain  fence  with  which  it  runs  is  in- 
tersected by  an  east  and  west  fence  built  by 
H.  M.  Bundick  and  others  in  1911.  When 
these  statements  are  considered,  it  Is  appar- 
ent that  defendants,  as  well  as  plaintiff,  were 
attempting  to  put  in  controversy  the  title  to  a 
tract  of  land  which  for  south  line  ran  along 
the  fence  erected  by  H.  M.  Bundick  and  others. 
It  is  evident  that  plaintiff  or  defendants 
made  a  mistake  in  stating  the  length  of  the 
north  and  south  line.  It  Is  also  evident  that 
defendants  intended  to  and  did  put  in  issue, 
by  their  cross-action,  the  title,  not  only  to  the 
parallelogram  having  Its  west  line  along  Uie 
fence  built  by  Moore-Cortes  Canal  Company 
and  Its  south  line  along  the  fence  built  by  H. 
M.  Bundick,  but  also  a  parallelogram  lying 
Immediately  west  of  said  tract,  the  north  line 
of  whldi  extended  west  from  the  northwest 
comer  of  the  577-acre  tract  described  by 
plaintiff,  to  a  point  5,250  varas  from  the  riv- 
er, and  the  west  line  of  which  was  the  same 
lengtlx  as  the  west  line  of  the  577-acre  tract. 


We  conclude  there  Is  no  merit  In  appellanta^ 
contentions  in  regard  to  the  description,  and 
overmle  the  assignments  of  error. 

[61  Assignment  No.  14  Is  without  merit. 
The  costs  were  properly  taxed  against  de- 
fendants. Plaintiff  recovered  a  large  portion 
of  the  land  sued  for  by  It,  to  which  defend- 
ants did  not  disclaim.  Defendants  recovered 
no  part  of  the  land  sued  for  by  them  addi- 
tional to  that  sued  for  by  plaintiff. 

[7]  By  the  fifteenth  assignment  appellants 
contend  that  the  charge  of  the  court  is  upon 
the  weight  of  the  evidence  in  that  defendants 
should  have  been  allowed  to  recover  210  acres 
instead  of  63  acres  and  14.7  acres.  The 
additional  132  acres  is  land  lying  between 
the  parcels  containing,  respectively,  63  acres 
and  14.7  acres,  and  at  one  time  fenced  off 
from  the  other  land  recovered  by  plaintiff  by 
a  fence  extending  from  the  southeast  corner 
of  the  14.7-acre  parcel  to  the  southwest  cor- 
ner of  the  e3-acre  parcel  and  a  fence  ex- 
tending from  the  14-acre  tract  north  to  the 
fence  built  along  the  division  line  between 
the  Harrison  survey  owned  by  dtfendanta 
and  the  Bowman  and  Reese  survey  owned  by 
plaintiff.  Appellants  contend  that  they  ac- 
quired title  to  this  132  acres  by  limitation  of 
ten  years.  The  contention  must  be  overruled 
for  several  reasons.  The  evidence  fails  to 
show  any  use  by  the  defendants  of  the  132 
acres.  It  also  falls  to  show  that  the  132 
acres  was  inclosed  for  ten  years  prior  to  the 
institution  of  the  suit  The  suit  was  filed 
on  July  5,  1911.  Powell  testified  he  con- 
structed the  fence  around  the  lower  Harrison 
tract  about  May  or  June  In  1901  or  1902. 
Shaedle's  testimony  would  support  a  finding 
tbat  the  fence  was  built  In  1901.  It  Is  un- 
disputed that  Powell  first  built  the  fence 
along  the  north  line  of  the  lower  Harrison 
survey,  then  the  west  line,  and  then  the 
south  line.  His  testimony  does  not  show 
when  he  completed  the  fencing  of  the  Harri- 
son survey.  About  six  weeks  after  building 
said  fence,  he  erected  the  fence  down  to  the 
14-acre  tract  and  the  fence  from  the  14-acre 
tract  east  to  the  63-acre  tract,  thus  inclosing 
the  132  acres.  This  evidence  fails  to  show 
that  the  132-acre  tract  was  Inclosed  by  July 
5, 1901.  The  evidence  of  I<^rber,  In  rebuttal, 
to  the  effect  that  the  fence  extending  from 
the  south  line  of  the  Harrison  lower  quarter 
league  to  the  14-acre  tract  was  down,  and 
was  not  kept  up,  because  the  132  acres,  as 
well  as  the  other  laud,  was  leased  to  Cor- 
nelius, by  plaintiff,  is  undisputed,  and  tbere- 
foie  it  is  not  even  shown  that  iwssession  of 
the  132  acres  was  maintained  by  defendants 
from  the  time  it  was  Inclosed  until  the  suit 
was  filed.    The  assignment  is  overruled. 

[II  By  the  sixteenth  assignment  complaint 
is  made  of  the  giving  of  a  peremptory  Instruc- 
tion. Various  contentions  are  made  In  this 
assignment.  The  first  is  that  the  testimony 
with  regard  to  the  location  of  the  true  bound- 
ary line  between  the  Bowman  and  Reese 
league  owned  by  plaintiff  and  the  lower  Bar- 
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rlson  qnarter  lea^e  owned   by  defendants 
was  so  conflicting  as  to  require  that  the  Issue 
he  submitted  to  the  jury.    There  were  three 
surveys  of  a  quarter  of  a  leaRue,  each  grant- 
ed  to  Henry  Harrison,  of  which  defendants 
had  owned  the  lower  one.    The  middle  one  Is 
oAvned  by  plaintiff.     Each  of  these  surveys, 
according  to  its  field   notes,  is  1,250  vnras 
wide,    but  the  defendants  contend   that  the 
lower  should  be  given  a  width  of  about  080 
raras  more  than  either  of  the  other  two  Har- 
rison  surveys.    Plaintiffs   contend  that   the 
OSO  raras  Is  a  portion  of  the  Bowman  and 
Iteese  league  owned   by  tbem  and   situated 
immediately  south  of  the  lower  Harrison  sur- 
vey.    The   statement   of  facts  contains   400 
pages,  and  It  would  take  too  much  space  to 
discuss  the  testimony.    We  content  ourselves 
with  making  the  conclusion  of  fact  that  the 
evidence  conclusively  shows  that  the  land  in 
controversy  Is  a  part  of  the  Bowman  and 
Reese  league,  and   therefore  the  court   did 
not  err  in  failing  to  submit  to  the  Jury  the 
issue  as  to  the  true  location  of  the  line  be- 
tween the  Bowman  and  Reese  survey  and 
the   lower  Harrison  survey.    Appellants  In 
their  argument  state  that,  if  the  title  depend- 
ed only  on  the  question  whether  the  land  lies 
within   the  Bowman   and   Reese  league  or 
within  the  Harrison  lower  quarter.  It  might 
not  have  been  necesisary  to  have  submitted 
tbe  question  of  boundary  line,  but  contend 
tbat  the  question  of  limitation  should  have 
been  submitted.    Thus  they  virtually  concede 
the  weakness  of  their  contention  with  regard 
to  the  Issue  of  boundary. 

[I]  The  Bundlcks  purchased  the  lower  Har- 
rison quarter  league  survey  In  1852  and  erect- 
ed an  inclosure  containing  63  acres  out  of 
the  Bowman  and  Reese  league  survey  south 
of  and  adjoining  the  said  Harrison  sur\-ey, 
as  well  as  a  portion  of  the  Harrison  survey. 
We  are  unable  to  find  any  evidence  stating 
the  number  of  acres  of  the  Harrison  survey 
so  inclosed,  but  find  that  one  witness  testified 
that  the  Inclosure  extended  about  1,000  feet 
Into  said  survey.  The  Bundlcks  also  had,  at 
the  time  of  the  trial,  an  inclosure  containing 
14  acres,  situated  about  1,000  feet  south  of 
the  south  boundary  line  of  the  said  Harrison 
survey,  and  about  a  half  mile  west  of  the 
63-acre  parcel.  It  appears  further  that  about 
1882  Peter  Bundlck  placed  Improvements 
south  of  the  63-acre  parcel.  As  the  14  acres 
was  fenced  and  the  Peter  Bundlck  improve- 
ments erected  subsequent  to  the  time  when 
defendants  claim  tbelr  title  by  ten-year  lim- 
itation became  complete,  they  cannot  be  con- 
sidered in  passing  upon  their  contention. 
The  south  line  of  the  said  Harrison  survey, 
as  claimed  by  the  Bundlcks,  is  located  some 
distance  south  of  the  68-acre  tract,  and  no 
fence  was  placed  along  the  same,  nor  was 
there  anything  to  put  persons  upon  notice 
that  the  Bundlcks  claimed  to  that  line  unless 
the  erection  of  their  improvements  upon  and 
fencing  of  tbe  63  acres  above  mentioned  gave 
such  notice.    The  Bundlcks  maintained  tbe 


63-acre  Inclosure  from  1862  down  to  date  of 
trial,  and  defendants  claim  that  they  ac- 
quired title  to  640  acres  out  of  the  Bowman 
and  Reese  survey  under  the  ten-year  limita- 
tion statute  of  1841,  counting  the  time  from 
1852  to  1879  when  the  statute  was  changed 
so  as  to  limit  tbe  amount  to  100  acres.  The 
evidence  Is  undisputed  to  the  effect  that  they 
never  claimed  that  they  owned  any  part  of 
the  Bowman  and  Reese  league,  but  that  their 
bouse  and  fences  were  erected  thereon  under 
the  mistaken  belief  tbat  the  south  line  of 
the  Harrison  survey  which  they  had  bought 
was  located  south  of  their  Inclosure.  They 
had  actual  possession  of  part  of  the  Harrison 
survey  and  claimed  said  survey,  and,  of 
course,  if  they  had  not  held  a  good  record  ti- 
tle to  such  survey,  their  possession  of  part 
would  have  enabled  them  to  claim  title  by 
limitation  therein.  But  they  contend  that 
the  inclosure  of  part  of  the  Harrison  survey 
should  be  Ignored,  and  that  the  possession  of 
63  acres  out  of  the  Bowman  and  Reese  sur- 
vey should  be  recdved  as  notice  that  they  in- 
tended to  claim  040  acres,  including  said  63 
acres,  but  excluding  the  land  inclosed  out  of 
tbe  Harrison  survey.  No  claim  was  made 
to  the  entire  Bowman  and  Reese  league,  and 
no  notice  given  that  any  particular  part 
would  be  claimed,  except  that  given  by  tbe 
existence  of  the  luclosures.  Had  a  fence 
been  erected  along  the  line  claimed  by  de- 
fendants to  be  tbe  south  line  of  tbe  Harrison 
survey,  notice  would  have  been  given  tbat 
tbe  Bundlcks  claimed  the  land  north  of  said 
fence,  but  there  was  nothing  to  show  tbe  ex- 
tent of  their  claim,  nor  to  show  that  their 
possession  would  be  relied  upon  to  claim  land 
lying  below  tbe  Harrison  survey  to  make  G-10 
acres  Instead  of  land  within  tbe  Harrison 
survey  to  which  they  had  a  deed.  In  tlils 
connection,  it  must  be  bonie  in  mind  tbat, 
during  the  time  of  the  possession  relied  up- 
'  on,  neither  tbe  Harrison  survey  nor  the  Bow- 
man and  Reese  survey  was  Inclosed.  A 
large  portion  of  the  Harrison  survey  was  in- 
closed in  1901  by  a  fence  built  around  it  by 
plaintiff  with  the  consent  of  several  members 
of  the  Bundlck  family.  Prior  to  that  time 
the  Bowman  and  Reese  survey  and  the  Har- 
rison survey  were  in  a  large  pasture  contain- 
ing about  17,000  acres,  which  from  about 
ISSO  to  1900  was  controlled  by  plaintiff's  ven- 
dors under  an  arrangement  by  which  the 
Bundlcks  and  others  having  land  In  said  pas- 
ture were  permitted  to  keep  their  stock  in 
the  same.  We  conclude  that  the  evidences  of 
possession  were  not  sufficient  to  charge  the 
owners  of  the  Bowman  and  Reese  survey 
with  notice  that  their  land,  other  tban  that 
actually  Inclosed,  was  being  claimed,  and 
that  therefore  the  court  did  not  err  In  refus- 
ing to  submit  to  tbe  jury  the  question  wheth- 
er defendants  had  acquired  by  limitation  640 
acres  of  the  Bowman  and  Reese  survey  prior 
to  1879.  Bracken  v.  Jones,  63  Tex.  184 ;  Tltel 
v.  Garland,  99  Tex.  201,  87  S.  W.  1152;  Hol- 
land T.  Nance,  102  Tex.  177,  114  S.  W.  SM: 
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Arnold  v.  Evans,  140  S.  W.  497.  It  Is  true 
that  In  this  case  the  acreage  inclosed  by  mis- 
take was  greater  than  In  any  of  the  cases 
cited,  but  It  constituted  a  very  small  part  of 
the  survey  of  which  it  is  a  part ;  and,  there 
being  no  evidence  that  the  evidences  of  own- 
ership were  of  such  character  as  to  Indicate 
an  Intention  to  hold  the  entire  Bowman  and 
Reese  league  or  any  portion  other  than  the 
parcel  Inclosed,  we  see  no  good  reason  for 
applying  a  different  rule  from  that  announc- 
ed in  the  cited  cases. 

The  above  conclusion  makes  it  unnecessary 
to  decide  whether  plaintiff  acquired  title  to 
the  land  in  controversy  by  limitation.  We 
will  say,  however,  that  the  evidence  conclu- 
sively shows  that  plaintiff  acquired  title  un- 
der the  three  and  five  years  statutes  of  lim- 
itation by  possession  and  use,  beginning  In 
1904,  to  all  of  the  land  in  controversy,  except 
the  132-acre  parcel.  The  testimony  Is  not 
clear  in  regard  to  the  possession  and  use  of 
said  132-acre  parcel. 

The  sixteenth  assignment  is  overruled. 

The  judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

[10]  Appellants  contend  that  the  evidence 
was  of  such  a  character  that  the  issue  of 
agreed  boundary  should  have  been  submitted 
to  the  Jury.  There  is  absolutely  no  evidence 
that  any  owners  of  the  Bowman  and  Reese 
league  ever  agreed  with  any  owners  of  the 
lower  Harrison  quarter  league  survey  that 
the  line  contended  for  by  defendants  was  the 
true  line.  There  Is  no  evidence  that  repre- 
sentations were  ever  made  by  any  owners  of 
the  Bowman  and  Reese  survey  with  regard 
to  the  boundary  line  contended  for  by  de- 
fendants which  were  acted  upon  by  de- 
fendants in  such  a  way  as  to  estop  plaintiff 
from  denying  the  location  contended  for  by 
defendants  to  be  the  correct  wie.  The  evi- 
dence at  its  very  best  (for  it  is  indeed  vague 
on  this  point)  shows  that  A.  H.  Pierce  upon 
one  occasion,  no  effort  being  made  to  fix  the 
time  even  approximately,  in  a  conversation 
with  Peter  Bundlck,  recognized  the  line  con- 
tended for  by  the  Bnndlcks  as  the  correct 
line,  by  notUylng  Bundlck  to  remove  Im- 
provements placed  by  him  below  the  line. 

The  witness  Harris  testified  that,  during 
all  the  time  he  worked  for  J.  B.  Pierce,  nei- 
ther J.  B.  Pierce  nor  A.  H.  Pierce  disputed 
the  correctness  of  the  Bundlck  land.  It  Is 
Impossible  to  tell  whether  he  meant,  by  "Bun- 
dlck land,"  the  land  Inclosed  by  the  Bundicks 
or  the  line  to  which  they  claimed;  but.  In 
either  event,  he  falls  to  show  that  either  of 
said  parties  was  ever  called  upon  to  his 
knowledge  to  either  recognize  or  repudiate 
the  line. 

Mrs.  Clementine  Bundlck  testified  that  a 
Mr.  Hoppe  ran  a  line  below  the  Bundlck 
bouse,  and  told  her  he  was  working  for 
Pierce;  tliat  she  asked  him  where  the  line 
was,  and  be  said  it  was  "down  there" — she 


did  not  know  how  far  south  of  the  hoose. 

ri1,12]  Acquiescence,  under  circumstances 
not  amounting  to  an  estoppel.  Is  a  mere  fact 
to  be  considered  by  the  Jury  in  determining 
the  question  of  boundary.  Schunlor  ▼.  Rus- 
sell, 83  Tex.  83,  18  S.  W.  484;  Camp  y. 
League,  92  S.  W.  1066;  Atascosa  County  v. 
Alderman,  91  S.  W.  846;  Vogt  v.  Geyer,  48  S. 
W.  1100.  When  the  location  of  the  line  ia 
doubtful,  It  is  entitled  to  great  weight;  bat 
when,  as  in  this  case,  the  evidence  leaves  no 
room  for  doubt  as  to  the  true  location,  proof 
of  acquiescence  in  the  erroneous  line  would 
not  support  a  verdict  in  favor  thereof.  So  in 
this  case  no  verdict  for  defendants  could 
have  been  permitted  to  stand  upon  the  vague 
and  unsatisfactory  testimony  introduced  In 
an  effort  to  show  acquiescence  by  the  Pierces. 
Not  only  was  the  iUne  contended  for  by 
plaintiffs  conclusively  shown  to  be  the  cor- 
rect line,  but  the  evidence  of  acquiescence 
therein  and  recognition  thereof  by  the  Ban- 
dicks  was  overwhelming.  The  Bundlck  heirs 
partitioned  and  divided  the  Harrison  lower 
quarter  league  among  themselves,  exactly  as 
same  was  fenced  by  plaintiff  on  the  lines 
contended  for  by  plaintiff.  Said  heirs  exe- 
cuted leases  according  to  said  boundaries, 
and  finally  sold  the  land  according  to  said 
boimdarles.  The  fence  built  along  the  line 
contended  for  by  plaintiff  was  erected  by 
plaintiff  by  vlrtne  of  an  agreement  whereby 
several  of  the  Bundlck  heirs  bound  thun- 
selves  to  keep  up  the  fence.  In  fact.  It  ap- 
pears that  H.  M.  Bundlck,  who  was  absent 
from  Matagorda  county  from  1S87  to  Decem- 
ber, 1910,  was  the  only  one  of  the  Bundlck 
heirs  who,  prior  to  the  Institution  of  this 
suit,  repudiated  the  line  claimed  by  plain- 
tiff; such  repudiation  being  evidenced  by 
erecting  a  fence  about  600  varas  south  of  the 
true  boundary  line. 

Appellants  contend  that  the  inclosure  of 
the  Bundicks,  In  so  far  as  it  extended  into 
the  Harrison  surve}%  was  surrounded  by  a 
wire  fence,  and  therefore  this  court  should 
find  that  such  fence  was  not  put  there  until 
about  1880.  The  record  is  not  cited  in  sup- 
port of  this  assertion.  There  Is  no  evidence 
to  show  that  the  land  in  the  Bundlck  inclo- 
sure out  of  the  Harrison  survey  was  Inclosed 
at  a  different  time  than  that  out  of  the  Bow- 
man and  Beeee  survey.  All  the  testimony 
tends  to  show  that  It  was  made  at  the  same 
time.  The  cmly  testimony  in  regard  to  the 
kind  of  fence  around  the  inclosure  Is  that  of 
the  witness  Black,  to  the  effect  that  when 
he  saw  the  Inclosure  In  1902  the  63  acres 
around  the  house  was  inclosed  by  fences — 
"some  wire  and  some  rail  fencea"  It  could 
not  be  expected  that  the  fencea  erected  In 
1852  would  stUl  exist  In  1902. 

Appellants  contend  that  there  is  no  pos- 
sible way  to  reconcile  the  description  of  the 
laud  sued  for  in  the  petition  and  In  the  cross- 
action  so  as  to  uphold  the  description  in  the 
Judgment.     Ihey   set   out   at   considerable 
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lengtli  tteir  c<mtaitl<»,  and  ny  that  this 
court  has  permitted  a  Judgment  to  stand 
which  awards  appellee  a  strip  of  land  292 
varas  In  width  by  6,200  varas  In  length,  not 
described  in  the  croB»-action.  Appellants 
again  overlook  the  tact  that  they  alleged  spe- 
clflcally  that  the  land  sued  for  by  plaintiff 
was  a  part  of  the  land  saed  for  In  the  cross- 
action,  and  that  the  remaining  land  sued  for 
In  the  cross-action  lies  immediately  west  oA 
the  577-acre  tract  sued  for  by  plaintiff. 

[13]  The  plalntlfTs  description  calls  for  a 
certain  well-described  southwest  comer,  and 
the  distance  has  to  give  way  to  the  call  for 
the  well-described  corner. 

We  deem  it  unnecessary  to  discties  the  oth- 
er contentions  made  in  the  motion  for  rehear- 
ing. 

The  motion  is  overruled. 


FliUMMEB  T.  SIMMS  et  aL     (No.  68m)t 

(Court  of  Civil  Appeals  of  Texas.     San  Aar 

tonio.    Jan.  27,  1915.     On  Motion  for 

Behearing,  June  26,  1915.) 

1.  EviDBNCB   €=s>450  —  Pabol    Evidbwce   to 
Vabt  Wbitinq— Ambisuous  Contbacib. 

Clauses  3  and  4  of  a  contract  under  which 
plaintifEs  were  to  sell  lands  for  defendant  pro- 
vided that  of  the  first  cash  payment  above  the 
amount  which  defendant  was  required  to  pay 
to  his  vendor  $2  per  acre  should  be  applied 
towards  the  payment  of  plaintiffs'  sales  agent, 
fl.75  an  acre  in  full  payment  of  expenses  by 
plaintiffs,  except  items  therein  si>eafied,  and 
the  balance  should  be  equally  divided;  that  ex- 
penses incurred  by  defendant  in  surveying^  plat- 
ting^ etc.,  and  the  commissions  due  plamtiSs' 
agents  should  be  borne  equally  upon  final  settle- 
ment: that  at  the  expiration  of  the  contract 
or  when  all  the  land  was  sold  Uiere  should 
be  a  full  settlement;  that  defendant  should 
receive  f  13  an  acre  for  all  land  sold,  and,  in 
addition,  certain  advancements;  and  that 
the  remainder  of  the  proceeds  should  belong 
to  the  parties  jointly.  The  contract  was  to 
continue  until  July  I,  1910,  unless  previously 
canceled,  but  it  was  provided  that  defendant 
might  cancel  it  on  January  1,  1910,  and  clause 
12  provided  that,  if  it  should  be  canceled,  any 
settlement  between  the  parties  should  be  based 
on  the  number  of  acres  of  land  sold,  and  no 
liability  should  rest  against  either  party  in 
favor  of  the  other  on  account  of  unsold  lands. 
Held,  that  the  contract  was  ambiguous  as  to 
whether,  in  case  the  contract  was  canceled,  the 
expenses  referred  to  in  clause  3  should  be  borne 
equally  or  prorated  on  the  basis  of  the  number 
of  acres  sold,  and  evidence  was  properly  admit- 
ted to  explain  the  intention  of  the  parties,  this 
not  varying  the  terms  of  clauses  8  and  4,  as 
they  dealt  with  a  contract  whose  terms  had 
been  fulfilled. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  (§  2068-2082,  2084;  Dec,  Dig.  «=» 
450.] 

2.  Contbacib  «=»17ft— Questionb  fob  Jubt. 

The  contract  being  ambiguous  as  to  ^e 
manner  in  which  the  expenses  shonld  be  borne 
npon  a  cancellation  of  the  contract,  the  court 
properly  submitted  the  question  as  to  the  in- 
tention of  the  parties  to  the  jury. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  767-770,  917.  956,  979,  1041, 
1097,  1825;    Dec.  Dig.  «ft=9l76.] 


3.  Pi,KAniNO  «s»12fr— Maitbbs  to  bk  Pbotxd 

— ADUISSIONS  BT  FAII.UBB  TO  Dbnt. 

Where,  in  an  action  for  amounts  due  plain- 
tiffs on  account  of  sales  of  lands  under  two  con- 
tracts with  defendant,  the  petition  alleged  that 
both  contracts  had  been  canceled,  and  the  an- 
swer did  not  deny  this,  and  it  was  apparently 
undisputed,  proof  of  the  cancellation  of  one 
of  the  contracts  was  unnecessary. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  if  270-275;    Dec.  Dig.  <8=9l29.] 

4.  CONTBAOTB  *=»170— COROTEUOnON  OF  CON- 
TBACT— MeASUBE    OF  COMPENSATION. 

A  contract  under  which  plaintiffs  were  to 
sell  lands  for  defendant  provided  that  forfeit 
money  on  sales  that  were  not  completed  should 
be  divided,  one-third  to  each  of  the  contracting 
parties,'  and  one-third  to  plaintiff^  sales  agent 
In  an  action  for  amounts  due  on  account  of 
sales  defendant  requested  a  charge  that  in  de- 
termining the  number  of  acres  sold,  the  jury 
should  take  into  account  the  number  of  acres 
contracted  to  be  sold  upon  which  earnest  money 
was  collected.  Held,  that  the  parties  had  fixed 
their  own  measure  of  adjustment  with  respect 
to  the  forfeit  money,  and  there  was  no  merit 
in  an  assignment  of  error  with  respect  to  such 
instrnction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig,  {  763;   Dec.  Dig.  <S=»170.] 

6.  Assiqnmentb  €=»138— Actions  fob  Cok- 
PENaiTiON— Stjfficienot  of  Evidenos. 
In  an  action  for  amounts  due  plaintiffs  on 
account  of  sales  of  land  under  a  contract  with 
defendant,  evidence  held  insufficient  to  require 
the  submission  of  the  question  whether  plaintiffs 
had  assigned  the  contract  to  a  corporation  hav- 
ing the  same  name  as  the  trade-name  under 
whidi  they  were  required  to  do  bubiuess,  and  an 
assignment  of  error  complaining  of  the  failure 
to  submit  such  question  would  be  overruled, 
especially  as  the  auditor's  report  was  not  ex- 
cepted to  as  improperly  stating  the  account  or 
on  the  ground  that  there  was  no  money  due  and 
owing  plaintiffs  because  of  such  assignment 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  235-238;    Dec.  Dig.  <S=»m] 

On  Motion  for  Behearing. 
6.  Bbokebs  «=>75— Actions  fob  Coicpbnsa- 

TION. 

L.  sold  land  to  defendant  by  a  contract  pro- 
viding that  when  a  specified  amount  was  paid, 
a  deed  would  be  made  retaining  a  vendor's  lien 
to  secure  notes  maturing  at  different  dates. 
'The  lien  was  to  be  released  on  any  land  sold 
by  defendant  on  the  condition,  among  others, 
that  the  purchasers'  notes  should  be  delivered 
to  Ijl  as  collateral ;  the  contract  providing  that 
payments  on  such  notes  should  be  retained  by 
Ia  and  credited  to  defendant.  A  contract  with 
plaintiffs  by  which  they  were  to  sell  the  land 
for  defendant  made  the  L.  contract  a  part  there- 
of, and  provided  that  at  the  expiration  of  the 
contract  there  should  be  a  complete  settlement 
and  if  any  of  the  purchasers'  notes  remained 
pledged  with  L.  plaintiffs'  share  therein  should 
be  set  apart  and  held  by  Ii.,  subject  only  to 
the  pledge,  defendant's  interest  in  the  pledged 
notes  to  be  first  exhausted  in  payment  of  L.'s 
debt.  Defendant,  as  authorized  therMn,  can- 
celed the  contract  with  plaintiffs,  and  no  settle- 
ment ever  was  bad.  L.  executed  a  deed  to  de- 
fendant and  it  did  not  appear  that  the  notes 
called  for  by  L.'8  contract  were  not  executed. 
Defendant  sold  the  purchasers'  notes  held  by 
him,  applied  the  proceeds  on  his  notes  to  I^.  and 
arranged  with  a  trust  company  to  take  up  his 
indebtedness  to  L.  The  last  of  the  U  notes, 
if  in  accordance  with  the  contract,  would  have 
matured  on  June  10,  1913.  Haintlffs  on  May 
6,   1913,  sued  defendant  for  the  amounts  due 
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them,  and  recovered  jadgment  in  May,  1914. 
UeJd  that,  defendant  having  sold  the  purchas- 
ers' notes,  and  the  judgment  having  been  ren- 
dered after  his  indebtedness  to  L.  should  have 
been  paid,  he  could  not  be  heard  to  say  that  the 
time  for  i>ayment  to  plaintiffs  had  not  arrived, 
us  there  was  nothing  in  the  contract  postponing, 
until  the  payment  of  the  Li.  debt,  plaintiffs'  col- 
lection of  their  share  of  the  proceeds  of  notes 
paid  or  sold,  and  defendant  could  not,  by  his 
tailure  to  pajf  the  L.  debt  at  maturity,  delay  a 
.settlement  with  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Brokerg,  Dec. 
Uig.  <S=»75.] 

Appeal  from  District  Court,  Bexar  Cotinty ; 
W.  F.  Ezell,  Judge. 

Action  by  H.  F.  Slmms  and  another  against 
Theodore  Plummer.  Prom  a  judgment  for 
plaintiffs,  defendant  appeals.    AfiBrmed. 

Terrell,  Walthall  &  Terrell,  of  San  Antcmlo, 
for  appellant.  Houston,  Boyle  &  Storey,  of 
San  Antonio,  for  appellees. 

CARL,  J.  H.  F.  Slmms  and  X  J.  Harri- 
son, appellees,  sued  appellant,  Theodore 
Plummer,  to  recover  $12,900,  alleged  to  be 
due  appellees  on  account  of  sales  of  certain 
lands  In  Bee  and  Karnes  counties,  Tex.,  be- 
longing to  appellant,  under  and  by  virtue  of 
sales  contracts  they  had  with  Plummer.  One 
of  the  contracts  was  dated  March  31,  1909, 
and  covered  18,720.5  acres  of  land  known  as 
the  Lott  ranch,  in  Bee  county;  and  on  July 
10,  1909,  the  other  contract  for  the  sale  of 
040  acres  known  as  the  Word  section  was 
made.  These  contracts  were  made  by  Wm. 
Simms,  on  behalf  of  his  firm,  a  copartnership 
known  as  Simms,  Harrison  &  Slmms.  Under 
the  terms  of  these  contracts,  Plummer  had  the 
right  to  cancel  the  same  January  1,  1910,  If 
he  was  not  satisfied  with  the  sales  being 
made,  and  he  did  cancel  them  on  that  date. 

The  petition  alleges  that  they  sold  2.259 
acres  of  the  land  under  the  contracts,  and 
that  there  was  due  them  $15,764.84  out  of 
such  sales  at  the  time  of  the  cancellation  of 
the  contracts,  but  that  appellant  was  enti- 
tled to  charge  against  them  their  pro  rata  of 
the  expenses  incurred  as  provided  in  said 
contracts,  which  expenses  amounted  to  $5,- 
588.91,  thus  leaving  a  balance  due  appellees  In 
the  sum  of  $9,260.97.  It  Is  also  alleged  that 
at  the  time  the  contract  was  canceled  pur- 
chasers of  said  land  had  given  notes  aggre- 
gating more  than  $20,000,  and  that  after  pay- 
ment of  exi)euse3  Slmms,  Harrison  &  Slmms 
were  to  have  an  undivided  one-half  Interest 
therein,  but  that  such  notes  might  be  pledg- 
ed by  appellant  to  secure  his  Indebtedness 
due  the  Ldtts  for  purchase  money  of  the 
land,  provided  that  the  Interest  of  Slmms, 
Harrison  &  Slmms  In  said  notes  should  be 
designated  and  set  apart  to  them  as  between 
them  and  the  said  Plummer,  and  kept  and 
held  by  the  then  holders  In  escrow  for  the 
use  and  benefit  of  Slmms,  Harrison  &  Simms, 
and  that  both  parties  should  Join  In  an  ap- 
plication to  have  some  bank  In  BeevlUe  made 
a   depository   for   ail   of  said   notes,   which' 


would  hold  same  until  the  debt  for  whidi 
the  same  were  pledged  should  be  paid  off,  at 
which  time  appellees  were  to  receive  their 
part  of  the  notes  and  interest  accruing  there- 
on. It  Is  alleged  that  appellant  failed  and 
refused  to  deliver  these  notes  to  a  bank  iu 
BeevlUe  or  to  appellees,  but  converted  same 
to  his  own  use  and  paid  the  Lott  debt 
with  same.  Claim  is  further  made  for  the 
sum  of  $2,380.60  in  cash  as  tbe>  plaintiffs' 
share  of  forfeit  money  which  it  is  alleged 
Plummer  converted  to  his  own  use. 

The  answer  admitted  the  contract  and 
practically  the  sales  made  and  forfeit  money 
received,  but  denied  conversion  of  the  plain- 
tiffs' interest  in  the  notes,  claiming  that,  un- 
der the  contract  with  flie  Lotts  which  vsraa 
made  a  part  of  the  sales  contract,  said  notes 
were  not  to  be  divided  until  the  Lott  or  pur- 
chase-money debt  was  paid,  and  alleged  that 
same  had  not  been  paid.  Defendant  also 
pleaded  that  the  Slmms  contract  was  as- 
signed to  the  Simms  Colonization  Company, 
a  Kansas  corporation  which  had  not  complied 
with  the  laws  of  Texas  by  filing  a  copy  of 
its  articles  of  Incorporation  with  the  secre- 
tary of  state  of  Texas  and  obtaining  a  per- 
mit to  do  business  in  Texas ;  that  whatever 
service  was  performed  was  by  that  corpora- 
tloh,  and  that  same  constituted  doing  busi- 
ness in  Texas,  and  It  could  not  maintain  this 
suit;  further,  that  by  reason  of  the  assign- 
ment of  said  contract  plaintiffs  had  no  in- 
terest in  the  notes,  and  could  not  maintain 
the  suit.  Defendant  alleged  that  the  sales 
so  made  by  the  Simms  Colonization  Company 
amounted  to  $l,999.ai,  and  tha&  under  the  con- 
tract the  Colonization  Company  was  entitled 
to  receive,  exclusive  of  commissions  to  agents, 
$14,762.91,  less  advances  to  the  said  corpora- 
tion and  to  Slmms,  Harrison  &  Slmms,  in- 
cluding advances  for  subdivision,  operating 
expenses,  and  interest  thereon,  etc.,  which  it 
was  alleged  aggregated  $13,600,  leaving  a 
balance  of  approximately  $1,261.  This 
amount  It  Is  claimed  plaintiffs  could  not  re- 
cover because  of  the  assignment  of  the  con- 
tracts to  the  corporation. 

Plummer  alleged  that  $23,205.75  in  pur- 
chasers' notes  were  delivered  to  him,  and  un- 
der the  terms  of  the  Lott  contract — ^hls  con- 
tract of  purchase  which  was  made  a  part  of 
the  sales  contract — were  turned  over  to  Lott, 
Plttman,  and  others  to  be  held  as  collateral 
security  for  the  purchase  money  for  the  land, 
and  admitted  that,  after  the  payment  of  the 
debts  the  notes  were  turned  over  to  secnre, 
and  opei'atihg  expenses  were  paid,  the  plain- 
tiffs were  entitled  to  an  undivided  one-half 
Interest  in  the  notes,  subject  to  the  pledge  of 
the  notes  aforesaid,  but  that  under  the  as- 
signment Simms  Colonization  Company  suc- 
ceeded to  whatever  interest  the  plaintUTs 
had.  Defendant  admitted  that  the  interest 
of  plaintiffs  or  Simms  Colonization  Company 
in  said  notes  had  never  been  turned  over  to 
them,  and  that  no  application  had  ever  been 
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made  to  a  BeevlUci  bank  to  act  as  depository 
of  the  notes,  but  alleged  that  all  of  the  notes 
werei  delivered  to  him,  and  in  tnm  delivered 
to  the  Lotts  and  Pittmans  in  accordance  with 
the  purchase  contract  for  the  land,  and  al- 
leged that  the  purchase-money  debt  had  never 
been  paid  off,  but  merely  transferred  and 
taken  up  by  Central  Trust  Ompany  of  San 
Antonio. 

The  trial  before  a  Jury  resulted  In  a  ver- 
dict and  judgment  for  $6,964.54  in  favor  of 
H.  F.  Slmms  and  J.  J.  Harrison.  It  may 
here  be  said  that  Wm.  Slmms  sold  his  Inter- 
est prior  thereto  to  H.  F.  Slmms. 

As  the  main  points  of  this  csntroversy 
hinge  on  the  proper  interpretation  of  the 
contract  between  the  parties.  It  is  necessary 
to  set  out  the  following  paragraphs  of  that 
document: 

"(1)  The  second  parties  and  each  of  them 
agree  to  begin  at  once  and  thoroughly  and  ex- 
tensively' advertise  and  push  the  sale  of  said 
lands,  devoting  their  exclusive  attention  there- 
to, and  sell  the  same  as  rapidly  as  possible. 

(2)  The  lands  are  to  be  sold  by  the  second 
parties  at  a  scale  of  prices  to  be  hereafter 
agreed  upon  between  the  parties,  in  writing, 
and  no  subdivision  thereof  to  be  sold  at  leas 
than  the  scale  price  mentioned  thereon,  and 
the  scale  price  of  no  subdivision  shall  be  for 
less  than  $18.00  per  acre.  The  terms  and  con- 
ditions of  each  and  every  sale  or  contract  of 
sale  of  very  tract  or  part  of  said  land  shall  be 
in  strict  compliance  with  the  terms,  conditions, 
and  provisions  of  said  contract  of  purchase  own- 
ed by  the  first  party,  unless  herein  otherwise 
provided  for  sale  of  ten-acre  tracts,  a  copy  of 
which  is  hereto  attached  and  marked  'A,'  as 
before  said.  In  other  words,  all  of  the  terms, 
provisions,  and  conditions  of  said  contract  at- 
tached and  marked  'A,'  in  so  far  as  the  same 
were  meant  and  intended  to  obligate  and  con- 
trol the  first  party  in  selling  and  contracting 
for  sale  any  part  of  said  lands,  and  securing  re- 
leases of  the  parts  of  said  land  sold,  shall  rest 
against  and  govern  and  control  the  second  party 
in  making  sales  thereof,  except  in  case  of  ten- 
acre  tracts,  hereinafter  provided  for,  until  all 
the  obligations  against  the  first  party  which 
are  secured  by  lien  on  said  lands,  as  recited  in 
said  contract  marked  'A,'  have  been  fully  paid 
olt  and  discharged,  after  which  to  be  made  on 
terms  mutually  agreeable  to  the  parties  here- 
to <laring  the  life  of  this  contract. 

"(3)  That  part  of  the  first  cash  payment  made 
by  each  purchaser  of  any  part  of  said  land  from 
second  parties  (except  ten-acre  tracts)  over 
and  above  the  amount  thereof  provided  to  be 
paid  by  first  party  on  the  purchase  price  by 
him  on  said  land,  as  specified  in  said  contract 
of  purchase  attached  and  marked  'A,'  whirfi 
shall  be  paid  to  the  first  party,  shall  at  once, 
and  as  soon  as  coUedsed,  be  deposited  with  the 
bank,  to  be  designated  as  the  depository,  to  the 
joint  credit  of  both  parties  hereto,  and  shall 
he  disbursed  as  follows : 

"(A)  An  amount  thereof  equal  to  $2.00  per 
acre  on  the  land  sold  in  each  instance  to  be  ap- 
plied by  second  parties  towards  paying  part  of 
what  they  may  owe  their  agent  in  such  in- 
stance for  making  the  sale,  and  when  any  pur- 
chaser pays  first  due  of  the  notes  given  by  him 
on  any  part  of  the  purchase  price  to  him  of 
the  tract  of  land  purchased  by  him,  the  agent 
making  snch  sale  shall  be  entitled  to  the  bal- 
ance of  his  conunission,  to  wit,  $1.00  per  acre, 
which  said  sum,  in  which  event,  first  party 
agrees  and  binds  himself  to  advance  and  pay 
to  said  agent  of  second  parties,  provided  there 
be  no  money  en  hand  from  sale  of  ten-acre 


tracts  to  meet  second  parties'  deferred  obliga- 
tions to  agents. 

"(B)  An  amount  equal  to  $1.75  per  acre  on 
the  land  sold  in  such  instance  to  be  paid  second 
parties,  which  second  parties  agree  to  accept 
in  full  payment  for  all  expenses,  except  the 
following  items  of  expense:  (1)  Expenses  here- 
tofore incurred  by  first  party,  or  the  Simms 
Colonization  Company,  to  date,  in  surveying 
and  platting  and  cutting  roads,  and  the  moneys 
expended  and  debts  incurred  by  the  Slmms  Col- 
onization Company  for  expenses  while  operating 
under  contract  of  September  7,  1908,  which 
first  party  agrees  shall  not  exceed  $0,000,  as 
well  as  expenses  to  be  hereafter  incurred  by  the 
first  party  for  surveying,  clearing,  platting,  and 
getting  lands  ready  to  put  on  the  market,  which 
first  party  is  to  do  when  necessary;  (2)  the 
commissions  due  agents  of  second  parties,  not 
to  exceed  $3  per  acre,  except  in  sale  of  ten-acre 
tracts,  hereinafter  provided  for.  The  items  of 
expense  enumerated  in  paragraphs  1  and  2  next 
above  shall,  on  final  settlement,  be  borne  equal- 
ly, one-half  by  first  party,  and  one-half  by  sec- 
ond parties. 

"(C)  The  balance  of  the  first  cash  payment.  If 
any,  paid  by  each  purchaser  (except  in  case 
of  ten-acre  tracts)  to  be  at  once  divided  equal- 
ly, one-half  to  first  party,  and  one-half  to  second 
party. 

"(4)  At  the  expiration  of  this  contract,  or 
when  all  of  said  land  has  been  sold,  if  sold  be- 
fore this  contract  expires  on  its  face,  there 
shall  be  a  full  and  complete  settlement  between 
the  parties  on  the  following  basis,  which  shall 
constitute  the  basis  of  their  rights  therein: 

"(A)  First  party  to  receive  an  amount  equal 
to  $13.00  an  acre  for  all  of  said  land  sold  by 
second  parties  during  the  life  of  this  contract, 
and  in  addition  thereto,  receive  the  amount  due 
him  for  any  moneys  previously  advanced  by  him 
or  by  the  Simms  Colonization  Company  (cor- 
poration) to  second  parties,  including  all  moneys 
advanced  and  to  be  advanced  by  first  party, 
and  said  Simms  Colonization  Company  (corpora- 
tion) to  survey  and  prepare  said  land  for  sale, 
together  with  6  per  cent,  interest  thereon  per 
annum  from  date  of  several  advancement,  and 
of  the  remainder  of  the  proceeds  of  all  sales 
made  by  second  parties,  whether  the  same  be  in 
the  shape  of  notes  or  cash,  shall  belong  jointly, 
one-half  to  the  .first  party  and  the  other  half 
to  the  second  parties  herein,  and  if  any  of  said 
notes  then  remain  pledged  to  secure  any  part 
of  the  obligations  of  the  first  party,  which  ob- 
ligations are  secured  by  lien  on  the  said  lands 
of  the  'Lott'  ranch,  in  keeping  with  the  terms 
of  the  contract  hereto  attached,  and  marked 
'A,'  then  the  amount  of  the  share  and  interest 
of  the  second  parties,  if  any,  thus  pledged,  shall 
be  designated  and  set  apart  to  them  as  between 
the  parties  thereto,  and  said  part  thus  designat- 
ed and  set  apart  to  second  parties  shall  be  kept 
and  held  by  the  said  then  holders  thereof,  in 
escrow,  for  the  use  and  benefit  of  the  second 
parties,  subject  alone  to  said  pledge,  it  being 
agreed  that  the  said  holders  thereof  at  the 
time  shall  first  exhaust  the  interest  of  the  first 
party  in  any  such  notes  thus  pledged  before 
resorting  to  the  interest  therein  of  the  second 
parties,  and  both  parties  agree  to  join  in  an 
application  to  have  some  bank  in  Bccville  made 
depository  for  all  said  notes,  and  hold  same  ac- 
cording to  the  terms  of  this  agreement. 

"(B)  When  the  debt  for  which  said  notes 
may  be  pledged  at  the  time  of  such  settlement 
has  been  fully  paid  off  and  discharged,  thep 
that  amount  of  said  notes  designated  and  set 
ai)art  for  second  p.irties  shall  be  delivered  by  the 
bolder  thereof  to  said  second  parties,  and  to  no 
one  else,  and  the  second  party  shall  have  the 
benefit  of  all  interest  accruing  on  said  notes 
thus  designated  and  set  apart  to  them  in  any 
such  settlement,  and  first  party  shall  be  en- 
titled to  all  interest  due  on  the  notes  not  set 
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apart  to  necond  partiea.  It  ia  further  under- 
stood that  first  party  shall  pay  all  interests  due 
by  him  to  the  owners  of  the  laud  on  any  obliga- 
tioQs  created  by  him  under  this  contract  with 
them. 

"(5)  The  first  party  agrees  to  hereafter  ad- 
vance second  parties  !(800.00  per  month,  begin- 
ning April  1,  1909,  for  and  during  the  next  suc- 
ceeding three  months,  payable  monthly,  and 
which  sums  thus  hereafter  advanced,  together 
with  the  sum  not  exceeding  $3,500.00  heretofore 
advanced  by  first  party  to  second  party,  shall  be 
paid  to  the  first  party,  by  the  second  parties, 
at  San  Antonio,  Tex.,  in  the  following  manner: 
Fifty  cents  per  aero  on  each  acre  sold,  except 
land  sold  during  July  and  August,  1909  (ex- 
cept ten-acre  tracts),  as  fast  as  deeds  are  deliv- 
ered, shall  be  deducted  from  the  $1.75  per  acre 
out  of  the  first  cash  payment  by  purchasers  al- 
lowed second  parties  for  expenses,  as  herein- 
before provided  and  paid  first  party,  until  said 
$2,400.00,  together  with  the  amount  not  to  ex- 
ceed $3,500.00  heretofore  advanced,  with  in- 
terest thereon  at  7  per  cent,  per  annum,  has 
been  fully  paid  off  and  discharged:  Provided, 
however,  such  payment  shall  not  in  any  case 
exceed  an  amount  which  will  reduce  the  amount 
going  for  expenses  to  second  party  on  any  sale 
below  $1,25  per  acre.  Should  any  such  payment 
to  first  party  be  less  than  50  cents  per  acre  on 
any  sale,  it  shall  be  made  up  to  first  party  on 
subsequent  sales  in  which  there  is  sufficient  sur- 
plus over  $1.75  per  acre  to  protect  same. 

"(6)  It  is  further  agreed  that,  if  by  January 
1,  1910,  the  second  parties  have  not  sold  or 
contracted  to  sell  such  reasonable  number  of 
acres  of  said  land  as  to  satisfy  the  first  party, 
he  shall  have  the  option  to  cancel  and  vacate 
this  contract,    •    •    • 

"(9)  This  contract  shall  continue  and  be  in 
force  until  the  1st  day  of  July,  1910,  unless  pre- 
viously canceled  and  terminated  under  the  pro- 
visions hereof,  but  no  longer.    •    *    • 

"(12)  If  this  contract  shall  become  vacated 
and  canceled  at  any  time,  then  any  settlement 
as  between  the  parties  shall  be  based  on  the  num- 
ber of  acres  of  land  sold  under  the  terms  of 
this  contract  by  second  parties  to  date  of  can- 
cellation of  same,  and  no  liability  shall  rest 
against  either  party  in  favor  of  tne  other  on 
account  of  any  part  of  said  lands  which  may 
remain  unsold  at  the  time. 

"(13)  Triplicate  contracts  of  purchase  shall 
be  made  by  second  parties,  one  to  purchaser, 
one  to  Plummer,  and  keep  one,  until  consumma- 
tion of  the  trade.  All  earnest  money  collected  on 
said  contracts  shall  be  immediately  deposited 
with  a  bank  or  trust  company  in  San  Antonio, 
Tex.,  to  be  agreed  upon,  in  trust  for  all  parties 
concerned  in  this  contract.  Should  any  pros- 
pective purchaser  fail  to  complete  his  contract, 
all  earnest  money  held  to  secure  said  contract 
upon  his  failure  shall  be  divided  into,  three  parts, 
one-third  (^)  to  the  agent  making  such  sale, 
one-third  (V6)  each  to  the  first  and  second  par- 
ties, and  in  such  proportions  at  once  disbursed 
by  the  parties. 

"(14)  It  is  agreed  and  understood  that  this 
contract  ohall  cover  all  sales  and  contracts  of 
sales  made  from  said  eighteen  thousand  seven 
hundred  and  twenty  and  5-10  acre  tract  before 
the  signing  of  this  agreement,  and  when  this 
agreement  shall  have  oeen  executed  all  earnest 
money,  cash,  and  notes  held  by  second  parties 
shall  be  deposited  in  accordance  with  terms  of 
this  agreement  ss  to  lands  to  be  hereafter  sold. 

"(15)  Expense  of  maintaining  an  office  at  San 
Antonio  shall  nob  be  chargeable  as  an  item  of 
expense  on  final  settlement  had  between  parties 
herein. 

"(16)  No  obligation  shall,  under  any  drcum- 
Btances,  rest  upon  the  first  party,  or  any  lia- 
bility arise  against  him,  for  any  act  or  thing 
done  by  the  second  pai-ties,  outside  of  the  scope 
of  this  contract,  and  it  is  distinctly  understood 
between  these  contracting  parties,  and  all  sub- 


agents  acting  under  the  second  partiM  ahail 
take  notice  of  the  fact,  that  the  party  of  the 
first  part  shall  not  be  liable  to  second  parties, 
nor  to  any  other  person  in  any  event,  for  com- 
missions on  the  sale  or  proposed  sales  of  any 
of  said  lands  or  for  any  expenses  or  other 
claims  or  demands  whatsoever,  except  aa  herein 
provided,  and  all  contracts  made  between  sec- 
ond parties  and  any  other  persons  shall  be  made 
to  conform  to  the  terms  and  nmdjtions  of  this 
contt-act  so  far  as  the  first  party  is  concerned. 

"(17)  Second  party  agrees  to  operate  and 
advertise  for  sole  said  land  under  the  trade 
name  of  'Simms  Colonization  CSompany,'  a  oo- 
partnership  composed  of  second  parties. 

"(18)  This  contract  shall  not  be  varied  by 
either  party,  except  in  writing,  signed  by  them. 
This  contract  is  made  in  lieu  ot,  and  to  take  the 
place  of,  said  contract  dated  September  17, 
1908,  and  supplement  thereto  of  January  28, 
1909. 

"(19)  The  death  or  dUability  of  W.  M.  Sims 
shall  terminate  this  contract  at  once. 

"(20)  Each  party  hereto  shall  have  a  lien  on 
all  interest  of  the  other  party  in  this  contract, 
and  all  proceeds  arising  therefrom,  to  satisfy 
any  indebtedness  due  by  one  to  the  other  und^ 
the  terms  hereof." 

The  seventh  clause  of  the  contract  made 
June  10,  1909,  In  regard  to  the  sale  of  the 
Word  section  of  &40  acres  Is  as  follows : 

"(7)  First  party  shall  have  the  option  to  can- 
cel this  contract  on  January  1,  1910,  provided 
second  parties  have  not.  previous  to  said  date, 
sold  a  quantity  of  said  land  sufficient  to  satisfy 
first  party,  and,  in  case  of  such  cancellation, 
a  settlement  to  be  then  made  between  the  parties 
on  the  basis  of  the  terms  hereof  as  to  all  said 
land  sold  by  second  parties  prior  to  said  can- 
cellation, and  further  than  such  a  settlement  no 
liability  to  rest  against  either  party  in  favor 
of  the  other  on  account  of  said  cancellation.'* 

There  was  no  error  In  the  court's  refusal 
to  charge  the  Jury  to  And  for  the  defendant 
The  contract  provides  that  the  proceeds  of 
sales  of  the  land  in  the  shape  of  notes  shall 
be  placed  In  some  bank  in  Beeville,  to  be 
held  in  trust;  and,  while  Plummer  Is  given 
the  right  to  place  said  notes  with  the  Lotts 
as  collateral  security  for  the  purchase  mon- 
ey of  the  land,  he  Is  not  given  the  right  to 
dispose  of  appellee's  interest  therein.  Etech 
party  having  an  Interest  in  these  notes,  the 
mere  privilege  Is  extended  appellant  to  place 
them  as  collateral  security.  He  is  not  given 
the  right  to  sell  appellees'  Interest  therein. 
and  when  be  does  sell  same  and  pay  bis  own 
debt  with  that  interest  in  the  notes  he  con- 
verts that  interest  to  bis  own  use  and  benefit. 
Instead  of  preserving  the  Interest  of  appel- 
lees In  the  notes,  appellant  sold  same  or  ap- 
plied the  whole  of  the  notes  iu  settlement  of 
bis  own  debt,  which  is  a  final  disposition  of 
the  same.  This  assignment  is  overruled. 
Russell  T.  Deutschmau,  100  S.  W.  ll&l; 
OUver  T.  Piatt,  44  U.  S.  (3  How.)  401,  11  U 
Ed.  622;  S.  A.  Nat.  Bank  v.  Blocker  et  al., 
77  Tex.  73,  13  S.  W.  961 ;  Hardle  v.  Wright. 
83  Tex.  345,  18  S.  W.  615;  Marberry  t.  Bank, 
6  Tex.  ClT.  App.  607,  26  S.  W.  215. 

The  evidence  shows  that  appellant  disposed 
of  all  the  notes  received,  and  it  ia  really  im- 
material whether  the  original  pnrchase-mmi- 
ey  debt  for  the  land  was  paid  or  merely 
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transferred  to  the  Central  Trost  Company, 
becanse  Plummer  said  himself: 

"The  sale  of  tbe  land  was  so  slow  money  was 
aot  provided  to  meet  the  interest  and  make  pay- 
ment on  my  notes  as  they  became  due;  therefore 
I  was  obliged  to  sell  these  notes  as  soon  as  they 
became  marketable  to  meet  the  interest  that  was 
dne  and  past  due  on  my  notes,  and  the  money 
was  applied  and  credited  on  my  notes." 

Subdivision  15  of  the  contract  provided 
that  tbe  Lotta  should  keep  all  notes  until 
Plummer  bad  paid  his  obligation  to  tbem  In 
full,  and,  while  this  would  give  the  Letts 
the  right  to  hold  the  proceeds  untU  their  debt 
was  paid,  and  appellees  would  be  bound  by 
that  as  a  part  of  their  sales  contract,  it 
would  not  give  appellant  tbe  right  to  sell 
appellees'  Interest  in  said  notes,  nor  would  it 
relieve  him  from  the  duty  of  accounting 
tberefor  in  a  final  settlement  after  be  bad 
sold  tbem. 

[1,  2]  Clauses  3  and  4  of  the  contract  pro- 
vide for  tbe  distribution  of  tbe  money,  etc., 
and  a  full  and  complete  settlement  in  case 
tbe  contract  of  sale  runs  its  full  term  and  is 
carried  out.  But  a  provision  was  also  incor- 
porated In  paragraph  12  giving  appellant  the 
right  to  cancel  the  contract  January  1,  1910, 
and  that  right  be  exercised;  consequently 
tbe  question  arises  as  to  what  tbe  intention 
of  the  parties  was  as  to  bow  the  items  of 
expense  were  to  be  divided  in  tbe  event  of 
such  cancellation.  Testimony  explaining  this 
Intention  would  not  vary  tbe  provisions  of 
paragraphs  on  subdivision  1,  2,  and  3  of  sec- 
tion B  of  the  third  paragraph  of  tbe  con- 
tract, because  those  subdivisions  deal  with  a 
completed  contract  where  Its  terms  have  been 
carried  out  by  the  sale  of  tbe  land  or  the 
running  tbe  full  term  of  tbe  contract.  The 
question  here  at  issue  was:  Did  tbe  parties 
intend  by  paragraph  12  of  tbe  contract  to 
provide  that  in  tbe  event  tbe  contract  was 
canceled  that  tbe  expenses  referred  to  in 
paragraph  3  should  be  prorated  on  the  basis 
of  the  number  of  acres  sold?  Paragraph  3 
says  that  on  final  settlement  these  expenses 
shall  be  borne  equally,  and  that  is  where  the 
contract  expires  by  its  terms  or  is  fulfilled 
by  the  sale  of  all  the  land.  Paragraph  12 
must  have  meant  a  different  method  of  set- 
tlement than  in  3,  because.  If  such  were  not 
its  purpose,  it  would  be  useless.  It  occurs  to 
Ds  that  tbe  meaning  of  paragraph  12  is  that 
any  settlement  growing  out  of  a  cancellation 
of  the  contract  should  be  based  on  the  num- 
ber of  acres  sold;  but  this  meaning  cannot  be 
said  to  be  so  certain  as  to  preclude  tbe 
necessity  of  submitting  it  to  tbe  Jury  to  de- 
termine what  tbe  intention  of  the  parties 
were  as  to  such  expenses.  The  objections, 
however,  to  the  testimony  were  not  well 
taken,  because  it  was  merely  for  the  purpose 
of  explaining  what  was  meant  by  tbe  parties 
when  that  clause  was  put  in  the  contract, 
meaning  of  the  writing  not  being  certain. 
This  is  not  varying  tbe  terms  of  paragraphs 
3  and  4,  because  they  deal  with  a  contract 
whose  terms  have  been  fulfilled,  and  this 
177  S.W,-66 


paragraph  deals  with  another  subject  entire- 
ly. And,  where  a.  part  of  a  contract  is  am- 
biguous, it  is  not  error  for  the  court  to  sub- 
mit to  the  Jury  to  determine  what  the  in- 
tention of  the  parties  was.  The  court  did 
not  err  in  submitting  that  matter  to  tbe 
Jury,  and  the  second  assignment  Is  overrul- 
ed. Arlington  Heights  Realty  Co.  v.  Light 
Co.,  160  S.  W.  1109;  Railway  v.  Anderson, 
36  Tex.  Civ.  App.  121,  81  S.  W.  781 ;  Nalle 
v.  McKnight,  126  S.  W.  902;  Felgelson  v. 
Brown,  126  S.  W.  17;  Glnnutb  v.  Blake 
Co.,  28  S.   W.   828. 

The  third  assignment  is  disposed  of  by 
what  we  have  already  said,  and  tbe  same  is 
overruled. 

The  court  did  not  err  in  refusing  appel- 
lant's special  charge  No.  5,  because  tbe  set- 
tlements provided  in  paragraphs  3  and  4  had 
reference  to  the  completion  of  the  contract  or 
tbe  expiration  of  tbe  same  under  tbe  time 
limit.  The  contract  was  canceled,  and  it 
therefore  became  necessary  to  adjust  the 
rights  of  the  parties  as  provided  In  the 
twelfth  paragraph.  The  fourth  assignment 
Is  overruled. 

Tbe  fifth  to  seventh  assignments,  both  in- 
clusive, relate  to  the  Introduction  of  testi- 
mony as  to  tbe  intention  of  the  parties  or 
meaning  of  clause  12,  and  they  are  overruled 
for  the  reasons  already  given.  If  it  was  not 
error  to  submit  that  issue  to  the  Jury,  cer- 
tainly it  was  not  error  to  admit  tbe  evidence 
on  that  issue. 

[3]  The  eighth  assignment  complains  that 
tbe  evidence  does  not  show  that  tbe  contract 
for  the  Word  section  was  canceled  before  Its 
expiration  by  Its  own  terms,  and  there- 
fore there  Is  no  basis  for  prorating  tbe 
expenses,  advances,  etc,  on  account  of  that 
land.  The  plaintiff's  petition  charged  that 
both  contracts  were  canceled  January  1, 1910, 
and  defendant's  answer  does  not  deny  this. 
Further,  appellant,  answering  paragraph  6 
of  the  petition,  denies  that  at  tbe  time  of  tbe 
cancellation  of  said  contracts  aforesaid 
Slmms,  Harrison  &  Simms  bad  made  sales 
of  said  land,  and  says  tbe  sales  were  made 
by  the  Simms  Colonization  Company.  It 
seems  to  have  been  tmdisputed  that  both 
contracts  were  canceled.  Where  tbe  petition 
charges  that  both  contracts  were  canceled, 
and  this  is  not  denied,  proof  on  that  matter 
is  entirely  unnecessary.  Tbe  assignment  is 
overruled. 

[4]  The  contract  (thirteenth  clause)  pro- 
vided that  forfeit  money  on  sales  that  were 
not  completed  should  be  divided,  one-third  to 
subagent  making  the  sale,  and  one-third  each 
to  the  contracting  parties  (appellant  and  ap- 
pellees). Appellant  requested  a  charge  to  the 
effect  that  in  determining  the  number  of 
acres  sold  the  Jury  should  take  Into  account 
the  number  of  acres  contracted  to  be  sold  up- 
on which  earnest  money  was  ccdlected.  Ai>- 
pellant  received  bis  one-third  of  that  money, 
the  distribution  of  which  was  governed  by 
said  thirteenth  paragraph,  and,  of  course,  be 
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stUl  had  hla  land.  In  the  event  of  snch  for- 
feit money,  the  parties  had  fixed  their  own 
measure  of  adjnstment  by  providing  for  the 
distribution  of  the  forfeit  money.  The  ninth 
assignment  is  overruled ;  and  the  tenth  and 
eleventh  assignments,  being  without  merit, 
are  also  overruled. 

[t]  The  twelfth  assignment  assails  the 
action  of  the  court  in  refusing  to  give  appel- 
lant's requested  special  charge  No.  4,  to  the 
effect  that  if  Slnims,  Harrison  &  Slmms  had 
assigned  their  contract  to  the  Sinuns  Coloni- 
zation Company,  a  Kansas  corporation,  be- 
fore the  service  was  performed,  and  that  cor- 
poration accepted  the  contract  and  undertook 
to  carry  it  out,  and  it  had  not  obtained  a  per- 
mit to  do  business  in  Texas,  to  find  for  the 
defendant.  There  was  what  was  known  as 
the  Sinuns  Colonization  Company,  a  corpora- 
tion chartered  under  the  laws  of  Missonrl,  of 
which  appellant  was  president  In  making 
the  contract  with  appellees,  or  with  Wm. 
Simms,  appellant  stipulated  that  they  were 
to  do  business  under  the  name  of  Slmms  Col- 
onization Company,  and  business  was  dona 
under  that  name.  The  appellees  all  testified 
positively  that  the  contract  was  not  assigned 
to  the  Simms  Colonization  Company  of  Kan- 
sas, but  stated  that  they  did  organize  said 
corporation,  and  expected  to  pay  for  their 
stock  therein  out  of  what  they  realized  out  of 
this  sales  contract  They  further  say  that 
the  corporation  never  undertook  to  carry  out 
the  contract  of  sale  at  all.  These  parties, 
together  with  J.  J.  Harrison's  wife  and  D.  P. 
Bowman,  owned  all  of  the  stock  in  the  cor- 
poration. This  corporation  was  not  organ- 
ized until  about  October,  1909,  and  Harrison 
said: 

"We  expected  to  go  ahead,  after  the  sale  of 
this  land  was  over,  with  the  corporation.  That 
is  what  the  corporation  was  intended  for,  to 
get  another  piece  of  land,  buy  it,  and  go  ahead 
and  sell  it.  The  contract  made  with  Mr.  i'lum- 
mer  provides  that  Simms,  Harrison  &  Simms 
were  to  devote  their  exclusive  time  and  atten- 
tion to  the  sale  of  the  I^ott  lands." 

In  paragraph  17  it  is  provided  that  the 
land  should  be  advertised  for  sale  under  the 
name  of  Simms  Colonization  Company,  and 
paragraph  19  provides  that  the  death  or  dis- 
ability of  W.  M.  Simms  should  terminate  the 
contract  It  is  true  some  of  the  correspond- 
ence with  appellant  was  on  the  letter  heads 
of,  and  signed  by,  the  corporation,  but  appel- 
lant says  he  made  no  contract  with  the  cor- 
poration and  did  not  recognize  the  same. 
Some  of  the  checks  given  were  Indorsed  by 
Simms,  Harrison  &  Simms  to  the  corporation. 
This,  however,  is  in  line  with  their  unwmtra- 
dicted  statements  that  they  were  paying  for 
tbeir  stock  out  of  what  they  made  out  of  the 
sale  of  the  Lott  lands.  It  is  absolutely  imma- 
terial, though,  what  they  did  with  the  money 
they  made  out  of  the  Ix>tt  lands,  so  long  as 
the  corporation  Itself  was  not  doing  business 
in  Texas  in  handling  this  land.  In  view  of 
appellees'  positive  testimony  that  they  did 
not  assign  the  contract,  and  the  further  re- 


quirement of  the  contract  that  Sinuns,  Har- 
rison &  Simms  do  business  in  advertising 
these  lands  under  the  trade-name  of  Slmms 
Colonization  Company,  and  in  the  absence  of 
any  evidence  of  an  assignment  of  a  posi- 
tive nature,  we  do  not  think  the  charge  would 
have  been  juatlfled.  B^irthermore,  the  audi- 
tor's report  was  not  excepted  to  because  it 
improperly  states  an  account  between  appel- 
lant and  Simms,  Harrison  &  Simms,  or  on 
the  ground  that  there  was  no  money  due  and 
owing  that  firm  because  of  the  alleged  assign- 
ment of  the  contract.  The  assignment  is 
overruled.  St  Louis,  etc.,  Ry.  Co.  v.  Freed- 
man,  18  Tex.  Civ.  App.  853,  4e  S.  W.  101; 
Galveston,  eta,  Ry.  Co.  v.  Noelke,  110  S.  W. 
82;  El  Paso,  etc.,  Ry.  Co.  v.  Harris  &  Ueb- 
man,  110  S.  W.  146. 

On  the  whole.  It  appears  that  the  case  was 
fully  developed  and  fairly  tried,  and  we  are 
not  disposed  to  disturb  the  Judgment,  and  it 
is  in  all  things  affirmed. 

On  Motion  for  Rehearing. 

[I]  Appellants  In  their  motion  for  rehear- 
ing contend  that  we  erred  in  holding  that  the 
sale  by  Plummer  of  appellees'  Interest  in  the 
notes  deposited  with  the  Letts  as  coUateKU 
constituted  conversion.  This  holding  was 
made  in  considering  the  assignment  of  error 
complaining  of  the  refusal  of  the  court  to 
give  a  perranptory  Instruction  requiring  the 
Jury  to  return  a  general  verdict  In  favor  of 
defendant  This  request  was  not  made  on 
the  theory  that  defendant  was  not  indebted 
to  plaintiffs,  for  there  can  be  no  doubt  in  re- 
gard to  that  matter.  The  main  controversy 
was  in  regard  to  the  amount  of  the  indebted- 
ness, but  defendant  also  pleaded  that  he  had 
never  paid  off  the  debt  due  by  him  to  the 
Lotts,  and  therefore  the  plaintiffs  should  not 
be  permitted  to  collect  their  portion  of  the  pro- 
ceeds of  the  notes  deposited  as  collateral. 
Defendant  did  not  ask  the  court  to  dismiss 
plaintiffs'  case  because  the  suit  was  premn- 
turely  brought,  but,  without  assigning  any 
reasons,  asked  the  court  to  instruct  a  verdict 
upon  which  a  Judgment  upon  the  merits 
would  have  been  rendered  in  favor  of  defend- 
ant The  court  refused  this  request,  and  In 
the  motion  for  new  trial  defendant  contended 
the  request  should  have  been  granted  on  the 
ground  that  the  suit  was  prematurely 
brought  Plaintiffs  pleaded  that  defendant's 
sale  of  the  plaintiffs'  interest  In  the  notes  de- 
posited as  collateral  pursuant  to  the  Lott  con- 
tract, which  sale  was  made  without  their 
knowledge  or  consent  and  the  appropriation 
of  the  proceeds  to  defendant's  benefit  by  ap- 
plying the  same  to  the  p&yment  of  his  debt 
to  the  Ix>tts,  constituted  a  conversion  of  such 
interest  in  said  notes,  but  plaintiffs  also 
pleaded  the  contract  Therefore,  if  under 
the  terms  of  the  contract  and  the  Acta 
proven  plaintiff  was  entitled  to  collect  his 
debt  at  the  date  of  the  Judgment  it  is  imma- 
terial whether  defendant's  acta  constituted 
conrersiMi. 
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One  of  the  <dau8es  of  tbe  Lott-Pluinmer 
Contract  referred  to  In  the  original  opinion 
provides  that  after  Plummer  has  paid  $30,000 
of  tbe  purchase  money  a  deed  will  be  made 
lilni,  retaining  a  vendor's  lien  to  secure  the 
payment  of  five  promissory  notes  by  Plum- 
mer to  the  liotts,  one  for  $20,000,  payable  on 
or  before  15  months  from  December  10,  1908, 
one  for  $18,041.85,  payable  on  or  before  18 
months  from  December  10,  1908,  one  for 
$45,701.20,  payable  on  or  before  30  months 
from  December  10,  1908,  one  for  $45,761.20, 
payable  on  or  before  42  months  from  Decem- 
ber 10,  1908,  and  one  for  $45,761.20,  payable 
on  or  before  54  months  from  December  10, 
1908.  Plummer  is  given  the  privilege  of 
having  released  from  the  vendor's  lien  re- 
tained in  such  deed  tracts  and  subdivisions 
of  land  upon  certain  conditions,  one  of  which 
is  that  the  vMidor's  lien  notes  given  Plum- 
mer by  the  purchasers  shall  have  been  in- 
dorsed and  delivered  to  the  Lotts  as  collater- 
al to  secure  the  payment  of  the  five  pur- 
chase-money notes  given  by  Plummer  to  the 
Lotts.    The  contract  also  provides  as  follows: 

"All  payments  of  principal  or  interest  made 
on  all  purchase-money  notes  received  by  Plum- 
mer for  tracts  of  tbe  land  sold  by  him  to  third 
parties,  and  which  said  notes  have  been  thereto- 
fore indorsed  by  him  to  said  first  parties  as 
collateral  as  provided  in  subdivision  9  hereof 
shall  be  retained  by  first  parties,  who  shall  re- 
ceipt for  said  payments  to  the  party  paying 
same,  and  the  same  shall  be  credited  by  tliem 
on  such  notes.  Tbe  first  parties  shall  also  at 
the  same  time  receipt  Plummer  for  saive  and 
credit  same  as  payment  on  Plummer's  purchase- 
money  obligations  to  them,  then  maturing  next 
after  twelve  months  from  December  10.  1908." 

The  contract  between  Plummer  and  the 
Lotts  is  made  a  part  of  tbe  contract  between 
Plummer  and  Simms,  Harrison  &  Stmms, 
and  said  last-mentloned  contract  provides 
that  sales  of  land  except  those  of  ten-acre 
tracts  shall  be  made  as  provided  in  the  I<ott 
contract,  and  provides,  further,  that  at  the 
expiration  of  the  contract  there  shall  be  a 
complete  settlement  between  the  parties,  and, 
if  any  purchase-money  notes  then  remain 
pledged  to  secure  Plummer's  debt  to  Lett, 
tbe  share  and  interest  of  Simms,  Harrison 
&  Simzns  therein  shall  be  designated  and  set 
apart  to  them,  and  shall  be  kept  by  the  hold- 
ers thereof  In  escrow,  subject  only  to  ,the 
pledge,  and  with  the  understanding  that 
Plummer's  interest  tn  such  pledged  notes 
shall  be  first  exhausted  if  the  collateral  Is 
subjected  to  i)ayment  of  Plummer's  debt; 
that,  when  the  debt  for  which  said  notes  may 
be  pledged  at  the  time  of  such  settlement  has 
been  fully  paid  off  and  discharged,  then  that 
amount  of  said  notes  designated  and  set 
apart  for  Simms,  Harrison  &  Simms  shaU 
be  delivered  by  the  holder  thereof  to  them, 
and  they  shall  have  the  benefit  of  all  Interest 
accruing  thereon.  The  contract  was  termi- 
nated by  Plummer  on  January  1,  1910, 
under  the  option  given  blm  in  paragraph  6 
a*.  ttfS  contract  between  him  and  Simms, 
Harrison  &  Simms.  No  settlement  and  des- 
ignation of  ihe  interest  of  Simms,  Harrison 


&  Simms,  in  the  notes  ever  took  plac^. 
There  was  a  direct  conflict  in  the  testi* 
mony  on  the  point  whether  a  request  was 
made  that  Plummer  should  designate  and 
set  apart  said  notes.  Tlie  record  shows 
tbat  a  deed  was  made  by  the  Lotts  to 
Plummer,  andi,  while  the  testimony  is 
not  clear,  we  construe  it  as  showing  that 
such  deed  was  not  executed  nntil  about  Feb- 
ruary 25,  1910.  Nothing  is  said  abont  the 
notes,  so  we  assume  they  were  as  called  for 
in  the  contract  When  tbe  purchasers  had 
paid  the  first  of  the  three  notes,  Plummer 
was  able  to  sell  the  remaining  notes,  and  did 
so  without  the  consent  or  knowledge  of 
Simms,  Harrison  &  Simms,  the  proceeds  be- 
ing credited  upon  his  notes  to  the  Lotts.  He 
did  this  because  sales  were  so  slow  that  mon- 
ey was  T\pt  provided  to  pay  the  Interest  and 
tbe  notes  when  due;  It  was  admitted  that 
the  Lotts  have  be^i  fully  paid  through  a 
loan  negotiated  by  Plummer  with  the  Cen- 
tral Trust  Company.    Plummer  testified: 

"Tbe  Letts  have  been  paid,  bnt  the  debt  was 
transferred  and  has  not  been  paid  by  me." 

The  date  when  this  occurred  is  not  shown. 

If  the  deed  and  notes  from  tbe  Lotts  to 
Plummer  were  executed  according  to  the 
terms  of  the  contract,  and  we  mnst  presume 
they  were,  the  last  note  from  Plummer  to  the 
Lotts  matured  54  months  after  December  10. 
1908;  that  is,  on  June  10,  1913.  This  suit 
was  filed  on  May  6, 1913,  but  no  tender  of  the 
amount  due  was  made  by  defendant,  and  the 
judgment  was  rendered  on  May  8,  1914. 
about  11  months  after  the  last  note  to  the 
Lotts  became  due. 

The  contract  between  Plummer  and  Simms. 
Harrison  &  Simms  was  drawn  with  the  view 
of  protecting  the  rights  of  the  Lotts  under 
the  other  contract,  and  it  was  therefore  pro- 
vided that  Simms,  Harrison  -&  Simms  could 
not  get  their  part  of  the  notes  until  the  Lott 
debt  was  paid  off.  It  was  the  intention  of 
the  parties  to  show  clearly  tbat  no  demand 
for  a  half  interest  in  notes  could  be  enforced 
so  long  as  such  notes  were  deposited  as  col- 
lateral for  the  benefit  of  the  Lotts.  No  pro- 
vision was  made  to  the  effect  that  Simms, 
Harrison  &  Simms  could  not  collect  from 
Plummer  their  half  of  such  notes  as  should 
be  paid,  even  though  the  proceeds  thereof 
had  been  applied  by  the  Lotts  to  tbe  payment 
of  Plummer's  debt  to  them.  Therefore,  had 
the  settlement  been  made  as  provided  in  the 
contract,  plaintiffs  would  have  received  their 
part  of  the  proceeds  of  notes  which  had  been 
paid,  but  their  interest  in  the  unpaid  notes 
would  have  been  merely  designated  and  set 
apart,  "subject  alone  to  said  pledge,"  as  is 
stated  in  the  contract.  No  settlement  was 
made,  and  plalntifl!s  were  forced  to  seek  one 
in  the  courts.  At  the  time  the  court  compel, 
led  a  settlement  no  notes  were  on  hand,  and 
therefore  there  was  nothing  "subject  alone 
to  said  pledge."  Plummer  had  voluntarily 
changed  the  situation  so  that  the  proceeds  of 
the;  notes  had  answered  the  same  purpose  as 
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U  tbe  notes  had  been  collected.  Thereby  he 
deprived  plaintiffs  of  their  right  to  Interest 
on  their  part  of  the  notes,  for  which  he 
would  be  answerable,  but  otherwise  the  trans- 
action had  the  same  effect  as  If  the  notes  had 
been  paid.  In  addition,  it  is  to  be  noted  that 
at  the  time  the  court  by  its  judgment  made 
the  settlement  between  the  parties  all  of  the 
notes  would  have  been  paid,  if  paid  at  their 
maturity,  and  Plummer,  having  sold  the 
notes  cannot  be  heard  to  say  that  perchance 
some  of  them  might  not  have  been  paid  when 
due,  and  nilght  still  have  been  collateral  had 
he  not  sold  them.  We  believe  there  is  no 
provision  of  the  contract  which  postpones 
until  the  payment  of  the  Lott  debt,  the  col- 
lection by  plaintiffs  of  their  half  of  the  pro- 
ceeds of  notes  paid  or  sold.  But,  if  such  col- 
lection should  be  held  to  be  postpone  to  the 
time  when  the  Lott  debt  shall  have  been 
paid,  we  think  that  Plummer  could  not  be 
permitted  to  take  advantage  of  his  failure  to 
pay  the  Lott  indebtedness  when  it  matured, 
and,  by  getting  some  one  else  to  carry  It, 
keep  plaintiffs  from  having  a  settlement  un- 
til such  time  as  suits  his  convenience.  The 
parties  contemplated  that  Plummer  would 
pay  his  notes  when  due,  and,  while  the  Lotts 
could  keep  the  proceeds  of  notes,  or  hold  the 
notes  themselves  if  not  paid  or  sold,  when 
their  rights  no  longer  interfere,  Plummer 
cannot  take  advantage  of  rights  they  ml^t 
have  had  In  the  notes  had  he  not  sold  them. 
Tbe  Jndgment  was  rendered  11  months  after 
the  last  note  to  the  LottS  would  have  been 
paid  off  had  Plummer  complied  with  his  con- 
tract, and  he  cannot  be  heard  to  say  that 
the  time  has  not  yet  arrived  when  he  should 
pay  plaintiffs.  We  conclude  that,  aside  from 
the  issue  of  conversion,  there  is  no  merit  in 
the  first  assignment  of  error. 
The  motion  for  rehearing  is  overruled. 


BUFFAIX)  PITTS  CO.  et  al.  v.  ALDEKDICE. 

(No.  7225.) 

(Court    of   Civil    Appeals   of    Texas.      Dallas. 

May  2!>,  1915.    Rehearing  Denied 

June  26,  1915.) 

1.  Contracts  <S=>324— Reuedies  for  Bbeach 
—Stipulations. 

Where  parties  to  a  contract  agree  on  the 
remedies  accruing  on  a  breach  thereof,  tbe 
agreed  remedies  are  exclusive. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.   Dig.  S{  1540-1557;  Dec,  Dig.  <S=324.] 

2.  Sales  «=3201,  273  — Contbact— Wabran- 
T1E8— Implied  Wabbanty. 

A  contract  for  the  sale  of  an  engine,  which 
provides  that  on  its  failure  to  meet  the  war- 
ranty, if  it  cannot  be  made  to  do  so  by  experts, 
the  buyer  shall  return  it,  whereon  the  seller 
may  either  furnish  another' engine  or  rescind 
the  contract  by  return  of  the  price,  and  which 
stipulates  for  notices  by  the  buyer  to  tbe  seller, 
or  the  right  to  return  and  receive  the  price  will 
l>e  waived,  and  which  declares,  "Tbis  is  a  sec- 
ondhand engine,  and  has  been  used  about  30 
days,  and  is  guaranteed  in  first-class  condition," 
and  wliich  concludes,  "This  warranty  does  not 


cover  bdttng,  nor  secondhand  machinery  sold," 
does  not,  when  considered  as  a  whole,  ropolate 
for  an  express  warranty  and  an  exclusive  rem- 
edy for  breach  of  contract ;  and  where  the  buyer 
bad  not  seen  the  engine  at  the  time  of  the  mak- 
ing of  the  contract,  but  relied  on  the  seller's 
representations,  the  seller  impliedly  warranted 
that  the  engine  was  reasonably  fit  for  the  pur- 
pose for  which  the  buyer  purchased  it  with 
knowledge  of  the  seller,  and  was  of  the  kind 
and  quality  represented. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  iS  727-735,  772-776;  Dec  Dig.  <^=»261, 
273.] 

3.  Saucb  ^9418— Contbactb— Daicaoes. 

A  contract  for  the  sale  of  a  threshing  out- 
fit called  for  a  new  feeding  attachment  Tbe 
feeder  delivered  was  secondhand,  and  the  buyer 
refused  to  accept  the  outfit.  Thereafter  the 
parties  made  a  supplemental  contract,  whereby 
the  seller  agreed  to  furnish  a  wheel  for  tbe 
thresher  and  a  new  feeder,  and  "to  put  same  on 
and  be  responsible  for  any  damages  caused  by 
delays  in  placing"  the  same  on  the  thresher. 
The  buyer  was  delayed  while  operating  the 
thresher  because  of  defects  in  the  secondhand 
feeder.  Held,  that  the  buyer  could  recover  for 
the  loss  sustained,  for  the  quoted  terms  in  the 
supplemental  contract  meant  all  delays  from 
the  time  of  the  execution  of  the  supplemental 
contract  until  the  parts  called  for  thereby  were 
actually  placed  on  the  machine. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  1174-1201;  Dec  Dig.  <S=>4ia] 

4.  Principal  and  Aoent  «=>136— Contracts 
Made  by  Agent— Liabilitt  of  Agent. 

One  acting  as  agent  of  its  disclosed  and 
kn(^wn  principal  in  making  a  sale  is  not  liable 
to  the  buyer  for  breach  of  contract 

[Ei.  Note.— For  other  cases,  sec  Principal  and 
Agent,  Cent  Dig.  §i  447-450,  476-401;  Dec 
Dig.  <S=»136.] 

Appeal  from  District  Court,  Ellis  County; 
F.  Ia  Hawkins,  Judge. 

Action  by  J.  M.  Alderdice  against  tbe  Buf- 
falo Pitts  Company  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Reversed  in  part,  and  a£Bnned  In  part. 

Will  Hancock  and  Supple  &  Harding,  all  of 
Waxahachle,  for  appellants.  Farrar  &  Mc- 
Rae,  of  Waxahachle,  for  appellee. 

RASBUBY,  J.  April  15,  1912,  aw>ellant 
Buffalo  Pitts  Company  and  appellee  entered 
into  a  written  contract  by  which  appellant 
sold  to  appellee,  and  appellee  purchased  from 
appellant,  certain  threshing  machinery,  an 
enumeration  of  which  is  unnecessary,  save 
that  among  the  machinery  so  sold  was  a 
feeder.  By  the  contract  appellant  Buffalo 
Pitts  Company  warranted  that  the  machinery 
should  be  "of  good  material,  well  constructed, 
and,  with  proper  use  and  management,  ca- 
pable of  doing  well  the  work  for  which  the 
machines  respectively  are  made  and  sold." 
As  part  of  tbe  warranty  quoted  It  was  far- 
ther agreed,  if  any  "parts"  of  the  machinery 
aft«r  six  days'  use  should  fall  to  meet  the 
warranty  in  any  respect,  that  the  appellee 
should  give  appellant  immediate  written  no- 
tice thereof  at  appellant's  home  office  in  Buf- 
falo, N.  Y.,  by  registered  letter,  stating  par- 
ticularly the  parts  that  failed  to  meet  the 
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warranty  and  wherein,  and  allow  the  appel- 
lant a  rensonable  time  to  get  the  machine  or 
"part"  with  a  skilled  workman  and  remedy 
the  defect,  etc.  Other  provisions  in  the  con- 
tract required  further  and  telegraphic  notice 
if  the  skilled  workman  failed  to  correct  the 
defect,  and  provided  for  additional  time  for 
another  expert;  also  provided  that  In  case 
of  the  failure  of  second  expert  to  cure  the 
trouble  the  "part"  was  to  be  returned  to  the 
agency  delivering  same,  whereupon  appellant 
had  the  option  of  either  furnishing  another 
machine  or  "part"  or  of  rescinding  the  eon- 
tract  by  a  return  of  the  money  or  notes  given 
tn  payment  thereof,  and  thereby  be  released 
from  all  further  liability.  It  was  also  stipu- 
lated in  the  contract  that  failure  to  give  the 
written  notices  enumerated  should  be  a  waiv- 
er of  the  warranty  and  a  release  of  appel- 
lant thereon,  without  in  any  manner  afifect- 
ing  the  liability  of  appellee.  On  the  same 
day  that  the  contract  just  outlined  was  en- 
tered into,  another  contract  between  appellee 
and  appellant  Buffalo  Pitts  Company  was  al- 
so entered  Into,  by  which  appellant  sold  to 
appellee  a  single  cylinder  traction  engine  for 
the  agreed  price  of  $700.  Said  contract  was 
similar  in  all  respects  to  the  one  outlined 
above,  being,  as  was  the  first  one,  appellant's 
printed  form  of  contract,  save  that  there  was 
Inserted  in  the  last  contract  the  following: 

"This  is  a  secondhand  engine,  and  has  been 
used  about  30  days,  and  is  guaranteed  to  be  in 
first-class  condition  in  evety  respect." 

Both  contracts  also  contained  the  follow- 
ing concluding  provision,  printed  in  compara- 
tively large  type: 

"This  warranty  does  not  cover  belting  nor 
seoondhand  machinery  sold." 

September  12,  1912,  appellee  commenced 
this  suit  against  appellant  Buffalo  Pitts  Com- 
pany, a  corporation,  and  against  appellant  F. 
S.  Cronk  Company,  also  a  corporation.  The 
suit,  for  the  purpose  of  this  appeal,  was  to 
recover  of  api>ellant  Buffalo  Pitts  Company 
certain  damages,  the  alleged  difference  in  val- 
ue of  the  engine  in  the  condition  in  which  It 
was  when  delivered  to  appellee  and  what 
would  have  been  Its  value  had  it  been  In  the 
condition  It  was  represented  to  be  when  it 
was  sold  to  appellee ;  also  to  recover  of  both 
BuCTalo  Pitts  Company  and  F.  S.  Cronk  Com- 
pany for  the  loss  In  operating  expenses  which 
appellee  suffered  due  to  the  failure  of  the 
feeder  to  comply  with  the  warranty.  Other 
items  of  damage  were  sued  for,  but  reference 
thereto  Is  unnecessary,  since  there  was  no  re- 
covery. 

Appellant  Buffalo  Pitts  Company  by  way 
of  defense  pleaded  the  provisions  of  the  agree- 
ment, which  we  have  detailed,  and  appellee's 
failure  to  comply  with  them,  particularly  In 
giving  the  notice  required  therein,  and,  being 
bound  thereby,  had,  as  a  consequence,  waived 
all  damages.  Appellant  F.  S.  Cronk  Com- 
I>aiiy  pleaded  the  general  denial,  and  spe- 
cially that  It  was  not  liable  for  the  damages 
aoui^t  to  be  recovered,  because  In  the  trans- 


actions relied  on  by  appellee  It  was  acting 
only  as  selling  agent  for  appellant  Buffalo 
Pitts  Company. 

There  was  a  trial  before  the  district  Judge 
without  a  jury,  resulting  In  a  judgment  for 
appellee  against  Buffalo  Pitts  Company  for 
$250,  the  difference  In  value  between  the  en- 
gine agreed  to  be  delivered  to  appellee  and 
the  one  actually  delivered,  and  judgment  for 
appellee  against  both  Buffalo  Pitts  Company 
and  F.  S.  Cronk  Company  for  $275,  the 
amount  lost  by  appellee  In  running  expenses 
on  account  of  the  feeder  being  defective. 
From  such  judgment,  both  Buffalo  Pitts 
Company  and  the  F.  S.  Cronk  Company  have 
appealed. 

All  the  facts  necessary  to  a  disposition  of 
the  case  are  contained  In  the  conclusions  of 
fact  of  the  district  judge,  in  reference  to 
which  no  claim  is  made  that  the  findings  are 
not  supported  by  the  evidence^  or  that  any 
fact,  so  supported  and  material  to  appellant's 
defense,  has  been  omitted.  Accordingly  we 
adopt  them.    They  are  as  follows: 

"First  That  during  the  spring  of  1912  J.  M. 
Alderdice  was  desirous  of  purchasing  a  thresh- 
ing outfit,  consisting  of  a  traction  engine  to 
operate  the  threslier  and  separator  and  feeder 
and  other  machinery  incident  to  a  full  thresh- 
ing outfit,  and  was  for  some  time,  through  the 
authorized  agents  of  the  Buffalo  Pitts  Company, 
negotiating  with  them  for  such  machinery. 

"Second.  That  U.  B.  George  was  at  said  time 
the  state  agent  and  state  manager  for  the  state 
of  Texas  of  the  Buffalo  Pitts  Company,  and 
that  F.  S.  Cronk  Company  was  at  that  time 
the  local  agent  at  Wazahachie  for  the  Buffalo 
Pitts  Company,  and  that  B,  H.  Fincher  was  the 
acting  agent  for  said  F.  S.  Cronk  Comjpany. 

"Third.  That  a  number  of  propositions  pro 
and  con  were  submitted  by  the  Buffalo  Pitts 
Company  through  said  sigents  to  said  plaintiff, 
and  counter  propositions  submitted  by  the  plain- 
tiff to  them,  and  that  finally  a  trade  was  con- 
summated by  which  the  plaintiff  became  the 
purchaser  of  a  secondhand  traction  engine  and 
of  a  separator  and  feeder,  all  of  which  are  de- 
scribed and  mentioned  in  the  contracts  herein- 
after referred  to. 

"Fourth.  That  K.  B.  George  represented  to 
the  plaintiff  that  the  engine  in  question  had 
t>een  run  about  30  days  and  was  as  good  as 
new,  and  that  at  the  time  that  the  contract 
hereafter  referred  to  was  written  there  was 
included  in  the  contract  a  statement  that  'said 
engine  was  a  secondhand  engine  and  had  l>een 
used  about  30  days  and  is  guaranteed  to  be  in 
first-claas  condition  in  every  respect.' 

"Fifth.  That  J.  M.  Alderdice,  the  plamtiff, 
never  saw  the  engine  in  question  until  it  ar- 
rived in  Waxahachie  on  board  the  cars;  that 
the  representations  made  by  said  George,  and 
there  included  in  said  contract,  were  material 
representations;  and  that  said  Alderdice  relied 
upon  them  and  purchased  the  engine  upon'  said 
representations  and  guaranty. 

"Sixth.  That  said  representations  were  un- 
true, and  that  the  said  engine  was  not  in  first- 
class  condition  and  was  not  as  good  as  new. 

"Seventh.  That  the  difference  in  the  value  of 
said  engine  in  the  condition  in  which  it  was  at 
the  time  it  was  delivered  to  plaintiff  and  what 
its  value  would  have  been,  had  it  been  in  the 
condition  it  was  so  represented  to  be,  was  $250. 

"Eighth.  That  during  the  negotiations  be- 
tween the  plaintiff  and  the  agents  of  the  defend- 
ant Buffalo  Pitts  Company,  and  in  the  discus- 
sion between  them  as  to  the  character  of  the 
feeder  the  plaintiff  desired,  it  was  understood 
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that  he  waa  to  have  a  new  Ruth  feeder,  and 
that  it  was  to  be  of  the  same  kind  that  one 
John  Shannon  had  upon  his  separator.  The 
cuiitraut  as  signed  by  the  parties  does  not  de- 
scribe the  kind  of  feeder,  but  it  was  understood 
between  them  the  feeder  was  to  be  of  the  char- 
acter heretofore  mentioned.  At  the  time  the 
machinery  arrived  at  Waxahachie,  the  feeder 
upon  the  separator  was  of  the  kind  that  John 
Shannon  had  upon  his  separator,  but  was  found 
not  to  be  a  new  feeder,  and  F.  S.  Cronk  Com- 
pany, through  R.  H.  Pincher,  undertook  to  have 
the  matter  adjusted,  and  undertook  to  get  for 
the  plaintiff  a  new  feeder  of  the  kind  he  had 
purcna!«>d.  Plaintiff  declined  ■  to  accept  the 
outfit  with  the  secondhand  feeder  on  it,  and  in 
the  negotiations  between  him  and  F.  S.  Cronk 
Company,  through  K.  II.  PMncher,  plaintiff 
finally  agreed  to  take  the  threshing  outfit  with 
the  feeder  which  was  on  it  at  that  time,  and 
use  the  same  until  the  new  feeder  could  be  se- 
cured and  placed  on  the  machine;  the  said  F. 
S.  (ionk  Company,  as  ascnt  of  the  Buffalo 
Pitts  Company,  acting  through  said  R.  U. 
Fincher,  executing  at  the  time  the  supplemen- 
tal contract." 

.  We  interpolate  at  this  point  the  contract 
referred  to,  which  is  as  follows: 

"June  18,  1912. 

"The  Buffalo  Pitts  Company  agree  to  furnish 
free  of  cost  one  rear  wheel  for  thresher  bought 
from  them  by  J.  M.  Alderdice  tl/17/12;  also 
to  furnish  a  new  feeder  for  the  thresher  men- 
tioned and  to  put  same  on  and  be  responsible 
for  any  damage  caused  by  delays  in  placing 
these  on  thresher. 

"Buffalo  Pitts  Co.,  by  P.  S.  Cronk  Co.,  Agts." 

"Ninth.  After  this  supplemental  contract  was 
executed,  the  plaintiff  took  the  separator  and 
the  other  machinery  and  proceeded  to  do  custom 
threshing  therewith.  It  was  known  by  said 
R.  H.  Fincher  that  this  was  the  purpose  for 
which  plaintiff  was  buying  the  machinery,  and 
the  said  I'incher  knew  also  about  the  capacity 
of  said  machine  per  day  and  the  price  received 
for  such  work.  That  the  feeder  which  was  on 
the  machine  at  the  time  it  was  taken  out  by 
the  plaintiff  never  operated  successfully  and 
gave  plaintiff  considerable  trouble,  breaking 
down  and  giving  way  in  first  one  particular 
and  another.  That  the  defendant  Buffalo  Pitts 
Company  undertook  to  furnish  plaintiff  with  a 
new  feeder,  and  shipped  one  to  Waxahachie, 
which  was  taken  out  by  R.  H.  Fincher,  or  par- 
ties under  his  direction,  to  be  placed  upon  the 
separator,  but  was  found  to  be  too  small  and 
that  the  same  would  not  fit,  after  which  they 
put  the  old  feeder,  which  was  on  the  machine 
at  first,  back  on  again  and  undertook  to  secure 
a  new  feeder  therefor,  which  they  eventually 
did.  and  placed  it  on  the  machine.  This  last 
feeder  placed  upon  the  machine  was  not  the 
same  pattern  as  the  feeder  upon  John  Shan- 
non's machine,  but  seemed  to  have  given  satis- 
faction, and  they  had  no  further  trouble  with 
the  feeder  after  the  last  one  was  so  placed  up- 
on the  separator. 

"Tenth.  That  the  time  lost  by  the  plaintiff 
on  account  of  the  feeder  was  SVi  days,  and  that 
plaintiff's  damages  during  such  time,  or  loss  in 
his  expenses  running  on,  was  $50  per  day,  or  a 
total  of  $275. 

"Eleventh.  That  the  actual  time  lost  by  the 
plaintiff  while  they  were  actually  working  in 
undertaking  to  place  the  first  feeder  that  arriv- 
ed after  the  delivery  of  the  machine  was  three- 
fourths  of  a  day,  and  that  the  time  lost  while 
they  were  placing  the  last  feeder  upon  the  ma- 
chine was  one-fourth  of  a  day,  making  a  whole 
day  that  was  lost  during  the  time  they  were  ac- 
tually working  and  undertaking  to  place  the 
feeders  on  the  machine. 

"Twelfth.  The  court  finds  that  the  plaintiff 
would  not  accept  the  machine  with  the  first 


feeder  on  It  until  he  was  protected  by-  the  exe- 
cution of  the  supplemental  contract,  which  has 
been  hereinbefore  indicated. 

"Thirteenth.  The  court  finds  that  the  oat  crop 
for  the  season  of  1912  was  exceptionally  good, 
and  that  this  was  known  by  R.  H.  Fincher, 
who  also  knew  that  plaintiff  was  baying  this 
machinery  to  do  custom  tlireshing,  and  that  the 
machine  could  thresh  3,500  bushels  per  day. 
and  that  the  plaintiff  received  6  cents  per  bushel 
for  threshing  the  grain. 

"Fourteenth.  The  court  further  finds  that  no 
notice  was  given  by  the  plaintiff,  as  called  for 
in  the  contracts,  in  writing,  but  that  the  notices 
were  made  verbally  to  R.  H.  Fincher,  who  was 
acting  for  the  F.  S.  Cronk  Company,  and  by 
them  communicated  to  the  Houston  office  of  the 
Buffalo  Pitts  Company,  and  that  they  acted 
upon  said  notices,  and  sent  one  McCracken 
from  HoustcHi  to  work  upon  the  feeder  which 
was  giving  the  trouble,  and  that  thereby  the 
defendant  company  waived  the  notices  which 
were  required  by  the  contracts  to  be  given." 

[1,2]  The  first  and  second  assignments  of 
error  challenge  the  right  of  the  trial  judge 
to  allow  damages  for  the  difference  In  value 
of  the  engine  sold  and  the  one  delivered,  be- 
cause by  the  contract  between  the  parties 
they  had  agreed  upon  another  and  exclusive 
remedy  In  case  the  engine  did  not  meet  the 
warranty.  The  contract  does  provide,  as  we 
have  shown,  that  In  the  event  the  machinery 
described  therein  should  fall  to  meet  the 
warranty,  and  could  not  be  made  to  do  so 
by  experts,  the  purchaser  should  return  same 
to  the  delivering  agency,  whereupon  the  sell- 
er could  either  furnish  another  machine  or 
rescind  the  contract  by  a  return  of  the  pur- 
chase price,  and  thereby  be  released  from  any 
liability  whatever.  However,  before  the  pur- 
chaser might  return  the  machinery  and  re- 
ceive other  similar  machinery,  or  a  return  of 
the  purchase  money,  he  was  required  by  the 
contract  to  give  certain  written  notice  to  the 
seller;  otherwise,  the  right  to  rclurn  the 
machinery  and  receive  the  purchase  price 
was  waived.  The  remedy  thus  provided  for 
on  behalf  of  the  purchaser  is  exclusive  of  all 
other  remedies.  Appellee  did  not  give  the 
notice  to  appellant  stipulated  for  in  the  con- 
tract, nor  was  the  engine  returned  to  the 
delivering  agency  and  an  opportunity  to  re- 
scind afforded  appellant.  Consequently,  If 
the  warranty  and  stipulations  for  notice  and 
other  provisions  of  the  contract  In  that  re- 
spect apply  In  this  case,  the  judgment  of  the 
court  was  erroneous,  since  it  has  uniformly 
been  ruled  that,  when  the  parties  to  a  con- 
tract agree  upon  the  remedies  that  shall  ac- 
crue In  case  of  breach  thereof,  such  agreed 
remedies  are  exclusive  of  all  others.  Ault- 
man  &  Co.  v.  York,  1  Tex.  Civ.  App.  484,  20 
S.  W.  851 ;  Aultman  v.  McKlnney,  26  S.  W. 
207;  Ca.se  Threshing  Machine  Co.  ▼,  Hall, 
32  Tex.  Civ.  App.  214,  73  .^.  W.  835 ;  Shear- 
er V.  Gaar-Scott  Co.,  41  Tex,  Civ.  App.  39, 
90  S.  W.  684;  Gaar-Scott  Co.  v.  Hodges 
(Ky.)  90  S.  W.  580;  Oltmnnns  Bros.  v.  Po- 
land, 142  S.  W.  655;  Fetzer  v.  Haralsoo, 
147  S.  W.  295. 

We  conclude,  however,  that  by  other  and 
special  provisions  of  the  contract  the  war- 
ranty, the  remedy  for  a  breach  thereof  and 
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the  procedure  to  be  followed  in  order  to  be 
entitled  to  the  remedy,  clearly  have  no  ap- 
plication to  the  contract  covering  the  sale 
of  the  engine.  The  contracts  in  the  record 
are  a  general  form  nsed  by  Buffalo  Pitts 
Company,  with  blank  lines  at  certain  places 
therein  for  use  in  case  it  is  desired  to  insert 
special  provisions.  In  one  of  these  blank 
places  in  the  contract  is  written,  as  stated  at 
another  place  herein,  the  provision  that  the 
engine  Is  a  secondhand  one.  By  the  conclud- 
ing paragraph  of  the  contract  it  is  declared 
that  the  warranty  does  not  "cover  •  •  • 
secondhand  machinery";  such  provision  be- 
ing emphasized  and  notice  being  directed 
thereto  by  printing  same  in  comparatively 
large  type.  With  these  two  special  provi- 
sions in  the  contract,  it  does  not  require  ar- 
gument or  discussion  to  establish  the  claim 
made  that  the  warranty  does,  not  apply  to 
the  engine.  There  being  no  warranty,  it  is 
equally  clear  that  the  notice  required  and  the 
remedy  agreed  upon  by  the  parties  also  have 
no  application,  and  that  the  notice  and  the 
remedy  has  reference  solely  to  the  warranty 
In  the  contract,  and  no  other,  we  think  clear. 
Sach  condnsion  is  supported  both  by  the  lan- 
guage  used  and  its  context.  All  the  provi- 
sions of  the  contract  dealing  with  both  the 
warranty,  the  remedy,  and  the  procedure  ap- 
pear, in  one  clause  thereof.  This  clause,  aft- 
er reciting  the  warranty,  further  provides  in 
effect  that  such  warranty  shall  be  enforce- 
able in  the  event  the  provisions  with  refer- 
ence to  notice  shall  be  given  and  an  op- 
portunity afforded  to  cure  defects,  etc,  In 
the  machine,  falling  in  which  it  shall  be  re- 
turned and  the  contract  rescinded  by  placing 
the  purchaser  in  statu  quo.  We  therefore 
conclude  that  the  contract  as  relates  to  the 
engine  provides  neither  warranty,  remedy, 
nor  procedure  to  obtain  same. 

The  warranty  being  thus  expressly  with- 
drawn, an  inspection  of  the  contract  dis- 
closes therein  no  other  provision,  express  or 
otherwise,  governing  the  parties  in  the  ab- 
sence of  warranty.  In  such  cases  there  are 
at  least  two  well-deflned  rules — ^the  first  be- 
ing the  much-relaxed  rule  of  caveat  emptor, 
which  has  no  application,  for  the  reason 
that  the  court  found  as  a  fact  that  appel- 
lee never  saw  the  engine  until  it  arrived  in 
Waxahachie,  and  as  a  consequence  had  no 
opportunity  to  exercise  his  own  Judgment  in 
respect  thereto,  bat  relied  upon  the  represen- 
tations of  appellant  in  that  respect,  who 
knew  the  pnrpose  for  which  the  engine  was 
purchased;  and,  second,  the  rule  of  Implied 
warranty,  which  in  the  absence  of  an  express 
warranty  projects  into  the  contract  by  im- 
plication the  agreement  on  the  part  of  the 
seller  that  the  article  sold  is  reasonably  fit 
for  the  desired  purpose  and  is  of  the  kind 
and  quality  represented.  Houston  Cotton 
Oil  Co.  V.  Trammell,  72  S.  W.  244,  and  cases 
-cited;  Houk  v.  Berg  et  al.,  106  S.  W.  1176, 
.and  cases  cited.  It  was  by  authority  of  the 
jmle  last  stated  that  the  Judgment  was  en- 


tered ;  and  the  finding  of  the  court  that  ap- 
pellee never  saw  the  engine  until  it  was  de- 
livered, and  that  before  purchasing  same  ap- 
pellant's general  agent  represented  it  to  be 
In  first-class  condition  and  as  good  as  new, 
which  representation  was  untrue,  but  which 
was  relied  upon  by  appellee,  is  sufficient, 
under  the  rule  to  support  the  judgment. 

[3]  The  third  assignment  of  error  chal- 
lenges the  action  of  the  court  in  allowing  ap- 
pellee $275  damages  for  loss  of  time  caused 
by  defective  feeder.  As  will  appear  from 
the  court's  findings,  when  the  machinery  ar- 
rived the  feeder  attachment  was  a  second- 
hand one;  whereas,  the  contract  called  for 
a  new  one.  Learning  that  the  feeder  was 
secondhand,  appellee  declined  to  accept  the 
outfit  aa  a  whole.  At  the  request  of  F.  S. 
Cronk  Company,  selling  agents  of  Buffalo 
Pitts  Company,  appellee  finally  agreed  to 
use  the  secondhand  feeder  until  a  new  one 
could  be  obtained,  in  consideration  of  the 
execution  by  appellant  F.  S.  Cronk  Company, 
on  behalf  of  Buffalo  Pitts  Company,  of  what 
is  termed  the  "supplemental"  contract,  and 
included  by  us  in  the  court's  findings  of  fact 
The  secondhand  feeder,  however,  did  not  op- 
erate successfully,  breaking  down  and  giving 
way  in  first  one  particular  and  then  another. 
Finally  appellant  Buffalo  Pitts  Company 
shipped  a  new  feeder  to  Waxahachie,  but 
when  it  was  placed  upon  the  machinery  It 
was  found  to  be  too  small.  Thereupon  the 
old  feeder  was  replaced  thereon.  While  oper- 
ating with  this  feeder,  and  before  another 
and  a  different  type  of  feeder,  which  did  op- 
erate successfully,  could  arrive,  appellee  lost 
6%  days'  time,  due  to  the  imperfections  of 
the  secondhand  feeder,  at  a  cost,  in  actual 
expense,  of  150  per  day. 

Appellant's  precise  contention  la  that  ap- 
pellee could  only  recover  for  the  time  lost 
in  attaching  the  feeder  to  the  separator  or 
on  the  outfit  In  this  respect  the  couit  found 
as  a  fact  that  the  time  lost  in  removing  the 
secondhand  feeder  from  the  machine  or  re- 
placing It  thereon  was  one  full  day.  The 
other  time  lost  was  due  to  the  breaking 
down  of 'the  secondhand  feeder  from  first 
one  cause  or  another.  An  inspection  of  the 
contract  shows  that  It  Involves  two  matters: 
First,  an  agreement  to  furnish  a  new  feeder 
and  wheel  for  the  thresher;  and,  second,  to 
pay  all  damages  "caused  by  delays  in  placing 
these  on  thresher."  We  think  it  clear  that 
by  the  quoted  words  it  was  not  meant  to  pay 
only  for  the  time  lost  while  actually  attach- 
ing the  wheel  and  feeder  to  the  machinery, 
but  to  reimburse  appellee  for  all  time  lost 
from  the  date  of  the  supplemental  contract 
until  the  new  feeder  and  the  wheel  could  be 
gotten  to  Waxahachie  and  placed  upon  the 
machine.  When  It  is  considered  that  the 
court  found  as  a  fact  that  appellee  would 
not  accept  the  secondhand  feeder  until  pro- 
tected by  the  supplemental  contract,  and 
that  the  very  breakdowns  and  delays  that 
appellee  evidently  anticipated  did  occur  while 
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In  the  midst  of  the  harvest  season,  it  is  fair 
and  reasonable  to  conclude  that  the  expres- 
sion "delays  In  placing  these  on  the  thresh- 
er" meant  all  delays  from  the  time  of  the 
execution  of  the  supplemental  contract  un- 
til the  parts  were  actually  placed  on  the  ma- 
chine, since  the  time  lost  in  getting  the  parts 
to  the  thresher  was  delay  Just  as  surely  as 
was  the  time  lost  in  attaching  them  to  the 
machinery.  The  thing  to  be  done  was  to  place 
the  parts  on  the  thresher  and  to  pay  all  dam- 
ages resulting  from  delay  in  that  respect,  how- 
ever caused.  Any  other  construction  would 
lead  to  unreasonable  results,  since  by  the 
construction  sought  to  be  placed  upon  the 
contract  appellant  could  have  delayed  until 
another  harvest,  and  yet  been  liable  only  for 
the  delay  in  actually  attaching  same  to  the 
other  machinery. 

[4]  The  fourth  assignment  of  error  is  that 
the  evidence  does  not  support  the  finding  of 
the  court  that  appellee  was  entitled  to  re- 
cover the  6%  days'  lost  time.  It  is  nrged 
that  it  does  not  support  such  judgment 
against  appellant  Cronk  Company,  because  It 
appears  from  the  evidence  that  Cronk  Com- 
pany, in  all  the  transactions  relating  to  the 
purchase  of  the  machinery,  was  acting  as  the 
agent  of  its  disclosed  and  known  principal. 
Without  detailing  the  pleading  and  the  evi- 
dence on  this  question,  we  conclude  that  it 
does  sustain  appellant  Cronk  Company's  ccm- 
tentlon  in  that  respect,  and  that  the  judg- 
ment as  to  Cronk  Company  is  erroneous.  It 
is  also  urged,  under  said  fourth  assignment, 
that  the  evidence  does  not  support  the  judg- 
ment for  lost  time  against  Buffalo  Pitts  Com- 
pany, because  it  is  liable  at  most  for  the 
time  actually  consumed  In  placing  the  parts 
on  the  machinery.  This  claim  Involves  in 
another  way  the  construction  which  ought 
to  be  placed  upon  the  supplemental  contract, 
and  which  we  have  decided  adversely  to  ap- 
pellant's contention. 

The  judgment  of  the  trial  court  as  to  ap- 
pellant P.  S.  Cronk  Company  is  reversed, 
and  judgment  here  rendered  for  said  appel- 
lant. In  all  other  respects,  the  Judgment  of 
the  trial  court  is  affirmed.  ' 


MOSEL  et  al.  v.  SAN  ANTONIO  ft  A.  P.  RX. 
CO.    (No.  5642.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  26,  1915.    Rchearins  Denied 

June  2&,  1915.) 

1.  Railboads  €=s58— Maintenaitoe  of  Db- 

P0T8— OONTB  ACTS— VAU  DITT. 

A  railway  company  may,  by  contract,  bind 
itself  to  perpetually  maintain  a  depot  at  a  par- 
ticular place,  unless  the  interests  of  the  public 
demand  a  removal  of  the  depot 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent.  Dig.  if  130,  131,  133,  135,  13(5 ;  Dec.  Dig. 

<e=»5s.] 

2.  Railboads  «=>S0  —  Depots  —  Contbacts 
— Enfobcement. 

The  court  may  enjoin  a  railway  company 
from  moving  its  depot  located  under  a  contract, 


provided  public  interests  do  not  demand  a  re- 
moval of  the  depot 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Die  ti  134,  136 ;  Dec  Dig.  <S=>60.] 

3.  RAiutoAos  ^=>58— Acquisition  or  IiAitd 
FOB  Depot  Pcbposes  —  Contbacts  —  Fkb- 

FOBKANCE. 

A  railway  company  acquiring  land  for  a 
money  consideration,  and  for  the  further  consid- 
eration of  maintaining  thereon  perpetually  a 
depot,  does  not  perform  the  contract  to  main- 
tain the  depot  by  maintaining  it  for  eight  years, 
and  the  contract  is  enforceable  unless  public 
interests  demand  a  removal  of  the  depot 

[Ed.  Note.— For  other  cases,  see  Railioada, 
Cent.  Dig.  S§  130.  131,  133,  135, 136;  Dec.  Di*. 

4.  Railboadb  ^=958— IiOCahon  or  Depotb — 
Contbacts. 

A  railway  company,  contracting  to  main- 
tain passenger  and  freight  depots  on  land  ac- 
quired for  the  purpose  in  a  small  town,  does 
not  comply  with  the  contract  by  maintenance 
of  a  freight  depot  only,  in  view  of  the  castom 
that  in  small  towns  freight  and  passenger  de- 
pots are  located  on  the  same  grounds  near  each 
other. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |{  130,  131,  133.  135,  136;  Dec.  Di«. 

«=»58.] 

5.  Railboads  «=58— I.ocation  or  Depotb— 
Powers  of  Railboad  Coumibsion. 

The  Railroad  Commission,  empowered  Iv 
Vernon's  Sayles'  Ann.  CSv.  St  1914,  art  6675, 
to  see  that  laws  relating  to  railroads  are  en- 
forced, has  no  authority  to  enforce  a  contract 
by  a  railway  company  with  a  private  person  to 
maintain  a  depot  at  a  particular  place,  not- 
withstanding article  6550,  providing  for  the  des- 
ignation of  depot  grounds,  and  prohibiting  a 
change  therein,  which  prevents  the  practice  of 
locating  a  depot  and  after  citizens  have  invest- 
ed in  lands  adjacent  thereto,  removing  the  s&me, 
but  which  does  not  prevent  a  company  from 
moving  a  depot  to  a  more  desirable  location  in 
the  same  town. 

[Ki.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  130,  131,  133,  135, 136;  Dec.  Dig. 
<S=s>58.] 

6.  Railboads  «=5>eO— Depots— Contbactb  fob 
Location— Enfobcement— Petition. 

A  suit  to  restrain  a  railway  company  from 
moving  its  passenger  depot  in  a  town  to  another 
place  in  the  same  town,  which  alleges  that  the 
company  contracted  to  maintain  a  depot  at  the 
present  location ;  that  it  began  preparations  to 
erect  a  new  depot  on  other  grounds;  that  the 
place  for  the  new  depot  would  be  inconvenient 
and  inaccessible;  that  plaintiffs  bought  their 
property  on  the  faith  that  the  company  would 
maintain  its  passenger  depot  on  the  present  site 
— states  a  cause  of  action  as  against  a  general 
demurrer,  and  the  court  on  the  evidence  must 
ascertain  whether  plaintiffs  are  entitled  to  a 
temporary  injunction  until  the  case  may  be 
tried  on  the  merits. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  134,  136;  Dec.  Dig.  «=>60.] 

7.  Injunction  <8=al57— Tbupobabt  Inxdko- 
tion  —  Application  —  Questions  Detbb- 

MINED. 

A  suit  for  an  injunction  should  not  be  de- 
termined on  a  bearing  for  a  temporary  injunc- 
tion, but  the  court  sitting  in  chambers  should, 
after  hearing  the  evidence,  grant  or  refuse  a 
temporary  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  U  340.  342;  Dec.  Dig.  ®=>167.] 


^s>Far  other  cacea  see  same  topic  and  KEY-NUMBER  la  all  Kay-Numbered  Digests  and  ladmtM 
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8.  iKJimcnoii  «s>152  —  Appucatton  fob 
Temporabt  Injunctiok  —  Exceptions  to 
Petition. 

The  trial  jndge,  on  hearing  in  chambers  an 

application  for  a  temporary  injunction,  cannot 

pass  on  defendant's  exceptions  to  the  petition. 
[Ed.   Note. — For  other  cases,  see  Injunction, 

Cent.  Dig.  !i  337,  343;  Dec.  Dig.  <S=>152.] 

Appeal  from  District  Court,  Kerr  County; 
R.  H,  Bnmey,  Judge. 

.Suit  by  H.  Mosel  and  others  against  the 
San  Antonio  ft  Aransas  Pass  Railway  Com- 
pany. From  a  judgment  for  defendant, 
plaintiffs  appeal.    Reversed  and  remanded. 

H.  C.  Geddle  and  J.  R.  Burnett,  both  of 
Kerrville,  for  appellants.  Boyle  &  Storey,  of 
San  Antonio,  for  appellee. 

TLt,  C.  J.  This  Is  a  suit  instituted  by 
Herman  Mosel,  the  West  Texas  Supply  Com- 
pany, and  Henry  Welge,  appellants,  to  re- 
strain appellee  and  H.  Rcmschel  and  Charles 
Schrelner  from  moving  Its  passenger  .depot 
from  its  present  location  in  the  town  of 
Kerrville  to  another  place  in  the  same  town 
about  two  blocks  distant.  It  was  alleged 
that,  in  1892,  Charles  Schreiner  conveyed  to 
appellee  17Vio  acres  of  land  to  be  used  for 
depot  purposes;  that  freight  and  passenger 
depots  were  established  on  the  grounds;  that 
the  bouses  burned  about  two  years  ago,  but 
a  new  freight  depot  was  erected  and  a  tem- 
porary passenger  depot  built  on  the  17Vio 
acres  aforesaid;  that  the  consideration  for 
the  conveyance  of  the  land  was  $3,000  and 
"the  further  consideration  of  the  mainte- 
nance by  said  railway  company  of  a  deirat  on 
the  tract  of  land  hereinafter  described,"  re- 
ferring to  17Vio  acres  of  land,  "and  mean- 
ing a  passenger  depot";  that  appellee  had 
begun  preparations  to  abandon  the  present 
site  of  the  passenger  depot  and  erect  a  new 
depot  off  the  grounds  conveyed  to  it  £or  depot 
purposes,  that  the  place  chosen  for  the  new 
passenger  depot  would  be  "inconvenient,  inac- 
cessible, and  not  reasonably  safe  to  passen- 
gers." It  was  further  alleged  that  Mosel 
owned  seven  lots,  two  of  which  front  the 
depot  grounds,  all  of  them  being  In  that 
vicinity,  and  the  removal  of  the  depot  would 
greatly  injure  hla  business  and  depreciate  the 
value  of  his  property,  and  also  the  property 
and  business  of  the  West  Texas  Supply  Com- 
pany, which  owned  lots  near  the  depot,  and 
was  doing  business  there;  that  Mosel  and 
the  supply  company  bought  their  property 
upon  the  faith  of  the  covenant  that  appellee 
would  maintain  its  passenger  depot  on  the 
land.  This  is  a  sufficient  statement  of  the 
allegations  of  the  petition  which,  together 
with  the  exhibits,  covers  23  pages  of  the 
transcript  Appellee  filed  a  general  demur- 
rer, and  13  special  exceptions  to  the  petition, 
and  answered,  traversing  many  of  the  allega- 
tions of  the  petition,  and  alleged  that  all  of 
the  property  owned  by  appellants  was  bought 
from  Schrelner  before  he  conveyed  the  depot 
grounds  to  appellee  except  two  lots  and  block  i 


10,  owned  by  the  supply  company,  that  block 
10  is  situated  nearer  the  proposed  location  of 
the  depot  than  to  the  old  one,  and  that  the 
two  lots  mentioned  are  vacant  lots  without 
any  improvements  on  them.  The  court  sus- 
tained the  general  demurrer  on  the  ground 
that  the  contract  is  one  that  cannot  be  spe- 
cifically enforced. 

[1]  Appellants  sought  a  temporary  injunc- 
tion and  specific  performance  of  the  contract 
evidenced  by  the  deed  of  conveyance  made 
by  Charles  Schreiner  to  appellee.  It  has  been 
held  that  such  a  covenant^  as  that  to  main- 
tain a  depot  at  a  certain  locality,  is  one  that 
runs  with  the  title,  and  if  that  be  true  and 
Charles  Schreiner  could  have  enforced  the 
contract,  then  his  vendees  could  also  hare 
the  equitable  remedy  of  specific  performance 
of  the  contract  The  contract  with  Schrelner 
was  a  valid  and  binding  one,  as  it  has  been 
time  and  again  held  in  Texas  that  a  railroad 
corporation  can,  by  contract,  bind  itself  to 
perpetually  maintain  a  depot  at  a  particular 
place.  Railway  v.  Robards,  60  Tex.  545,  48 
Am.  Rep.  268;  Railway  v.  Dawson,  62  Tex. 
260;  RaUway  v.  Molloy,  64  Tex.  607;  Wil- 
liams V.  Railway,  82  Tex.  553,  18  S.  W.  206. 
All  the  cases  cited,  however,  were  those  in- 
volving suits  for  damages,  and  the  question 
of  specific  performance  is  not  mentioned 
therein.  That  suits  for  damages  on  such 
contracts  can  be  maintained  is  held  tn  a  num- 
ber of  statea  Railway  v.  Camp,  130  Ga.  1, 
60  S.  E.  177,  15  L.  R.  A  (N.  S.)  594,  124  Am. 
St.  Rep.  151, 14  Ann.  Cas.  439,  and  notes.  In 
other  courts  it  has  been  lield  that  an  agree- 
ment to  establish  a  depot  at  a  particular 
point  in  consideration  of  a  transfer  of  land 
is  illegal  and  void. 

The  well-considered  case  of  Railway  v. 
Camp,  herein  cited,  has  been  sustained  by 
the  weight  of  authority,  in  so  far  as  it  holds 
that  such  contracts  as  the  one  under  con- 
sideration are  valid  so  long  as  it  is  possible 
for  the  company  to  discharge  the  duties  owed 
by  it  to  the  public,  and,  at  the  same  time, 
discharge  the  duties  incumbent  upon  it  by 
the  contract  In  the  Georgia  Case,  after  re- 
viewing the  authorities  on  the  subject,  the 
court  held: 

"The  effect  of  *  •  *  the  decisions  just  re- 
ferred to  is  that,  when  one  contracts  with  a 
railroad  company  in  reference  to  those  matters 
where  the  public  is  involved,  the  contract  is 
made  subject  to  the  rights  of  the  public ;  and 
when  the  exigencies  of  the  business  of  the  com- 
pany are  sDcb  that  the  rights  of  the  public  come 
in  conflict  with  the  rights  of  the  contracting 
party  under  bis  contract,  it  is  to  be  presumed 
that  it  was  the  intention  of  the  parties  that  the 
privote  rights  under  the  contract  should  yield 
to  the  public  right.  In  applying  what  has  been 
said  to  the  present  case,  it  cannot  be  held  that 
the  contract  *  *  •  was  void  per  se ;  for  the 
company  had  the  right  to  make  a  contract  with 
the  plaintiff  to  locate  a  station  at  a  given  point, 
so  long  as  the  location  of  the  station  did  not 
interfere  with  the  proper  discharge  of  the  du- 
ties resting  upon  the  company  as  a  quasi  public 
corporation.  But  the  plaintiff  was  charged  with 
notice  of  the  character  of  the  person  he  was 
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contractiDir  with,  and  of  the  duties  which  that 
person  owed  to  the  public,  and  also,  in  refer- 
ence to  the  aubject-matter  of  the  contract,  that 
it  was  connected  intimately  and  directly  with 
the  discharge  of  the  duties  the  defendant  owed 
the  public ;  and  therefore  it  became  a  part  of 
the  contract  between  the  parties  that  the  main- 
tenance of  the  station  at  the  point  was  limited, 
not  by  the  time  specified  in  the  contract,  but  to 
that  time,  and  to  that  time  only,  when,  consist- 
ently with  the  discharge  of  the  public  duties  ot 
the  company,  the  station  could  be  maintained 
in  the  manner  provided  for  in  the  agreement. 
The  petition  therefore  set  forth  a  cause  of  ac- 
tion. There  is  nothing  alleged  to  indicate  that 
the  conditions  are  so  changed  that  the  railroad 
company  cannot  comply  with  its  contract  and 
at  the  same  time  discharge  ell  duties  to  the 
public  which  the  law  places  upon  it.  If  that 
time  has  arrived,  the  railroad  company  may  be 
allowed  to  show  this  by  an  appropriate  plea, 
supported  by  competent  evidence.  This  is  a 
matter  of  defense." 

In  the  Georgia  Case  a  demurrer  was  sus- 
tained to  a  suit  for  damages  on  a  breach  of 
contract  to  maintain  a  depot  at  a  certain 
place. 

There  are  cases  that  hold  that  such  con- 
tracts are  void,  as  against  public  policy,  and 
cannot  be  spedflcally  enforced,  and  that  a 
party  thereto  is  relegated  to  his  suit  for 
damages,  but  we  are  unable  to  see  how  a 
contract  that  cannot  be  specifically  enforced 
because  It  is  void  on  the  ground  that  It  Is 
opposed  to  public  policy  can  be  made  the 
basis  for  damages  or  any  other  character  of 
suit  If  It  Is  void  because  In  the  face  of 
public  policy.  It  Is  void,  and  no  suit  of  any 
character  could  be  based  upon  It.  The  con- 
tract Is  valid  or  It  Is  invalid,  and  If  the  for- 
mer, It  Is  like  any  other  valid  contract  and 
can  be  spedflcally  enforced.  If  invalid,  the 
contract  will  not  sustain  an  action  for  any- 
thing. 

In  the  case  of  Conger  v.  Railway,  120  N. 
T.  29,  23  N.  E.  9S3,  an  action  had  been 
brought  to  compel  speclflc  performance  of  a 
contract  to  maintain  a  station  at  a  certain 
point,  and  the  cause  was  decided  against  spe- 
dfic  performance,  not  on  the  ground  that  the 
contract  was  void,  but  on  the  ground  that 
the  facts  showed  that  maintaining  the  sta- 
tion at  the  point  contracted  for  would  not 
inure  to  the  good  of  the  public,  and  It  was 
also  consistently  held  tliat  the  fact  that  the 
station  was  not  In  a  place  where  it  would  be 
of  benefit  to  the  public  should  not  prevent  a 
recovery  for  damages  for  breach  of  the  con- 
tract. In  other  words,  while  It  was  conced- 
ed that  the  public  good  would  be  advanced 
by  the  removal  of  the  station  to  another 
point,  still  that  fact  did  not  destroy  private 
rights  arising  from  a  breach  of  the  contract. 
As  said  by  the  New  York  Court  of  Appeals: 

"It  has  become  the  well-settled  doctrine  of 
this  court  that  the  specific  i)erformance  of  a 
contract  is  discretionary  with  the  court,  and 
that  performance  will  not  be  decreed  where  it 
will  result  in  great  hardship  and  Injustice  to 
one  party,  without  any  considerable  gain  or 
utility  on  the  other,  or  in  cases  where  the  public 
interest  would  be  prejudiced  thereby." 


In  Elliott  on  Railroads,  i  SQ2,  the  rule  ia 
formulated  as  to  stations  located  by  con- 
tract as  follows: 

"If  the  contract  is  made  solely  to  promote  pri- 
vate interests  at  the  expense  c^  the  public  wel- 
fare, it  should,  as  we  think,  be  held  to  be  il- 
legal. But  if  public  interests  are  not  preju- 
diced, or  the  power  of  the  company  to  do  what 
the  public  welfare  demands  is  not  abridired,  we 
believe  the  contract  should  be  regarded  as 
valid." 

The  enforceability  of  such  contracts  must 
depend  upon  the  facts  of  the  particular  case, 
and  the  contract  be  held  valid  and  binding 
whenever  the  public  welfare  is  not  jeopard- 
ized thereby.  Elliott,  Railroads,  S  386.  There 
can  be  no  question  of  public  policy  Involved 
in  the  enforcement  of  such  a  contract,  be- 
cause in  its  enforcement  the  public  interests 
can  and  will  be  carefully  guarded.  Many 
are  the  sins  that  have  been  committed  In  the 
name  of  public  policy,  which  is  so  broad  and 
indefinite  that  it  can  be  and  is  invoked  at 
the  expense  of  reason  and  justice.  No  right 
to  locate  a  depot,  where  the  public  interests 
demand  it  should  be  located,  is  bargained 
away,  but  the  contract  merely  binds  the  rail- 
way corporation  to  abide  by  its  contracts  un- 
til its  higher  duty  to  the  public  releases  it 
from  the  same.  The  moment  the  private  in- 
terests of  the  party  contracting  with  the  cor- 
poration comes  in  conflict  with  the  higher 
and  more  sacred  duty  to  the  public,  the  con- 
tract Is  automatically  canceled  and  destroyed. 

[2]  Some  courts  hold  that,  as  equity  will 
not  take  up  matters  that  Involve  the  per- 
formance of  continuous  acts  or  duties,  it 
will  not  enforce  the  maintenance  of  a  depot 
at  a  point  where  the  corporation  has  con- 
tracted to  maintain  it  That  rule  has  no 
reasonable  application  to  such  a  case.  To 
enjoin  a  railroad  company  from  moving  its 
depot,  located  under  a  contract,  is  in  no  way 
diflTerent  from  restraining  any  other  unlaw- 
ful act  If,  as  stated  in  the  case  of  Railway 
V.  Marshall,  136  C.  S.  303,  10  Sup.  Ct.  S46, 
34  L.  Ed.  385,  the  circumstances  may  change 
so  that  a  removal  should  be  permitted,  an- 
other suit  would  remedy  that  matter  without 
any  continuous  performance  of  equitable  du- 
ties on  the  part  of  a  court  It  would  not 
be  a  continuous  performance  because  in  the 
futTire  the  facts  surrounding  further  per- 
formance of  the  contract  have  changed  the 
position  of  the  parties  towards  one  another. 

[3]  We  cannot  accede  to  that  other  remark- 
able announcement,  in  the  case  cited,  that 
performance  of  its  contract  for  eight  years 
by  a  railroad  company  as  to  the  permanent 
location  of  its  depot  satisfies  the  contract, 
and  the  corporation  can  disregard  It  and 
move  Its  depot  to  any  point  desired.  The 
application  of  such  a  theory  would  place  too 
much  arbitrary  power  in  corporations,  and 
can  have  no  solid  basis  upon  which  it  can 
stand.  Such  a  contract  is  in  no  wise  differ- 
ent from  any  ordinary  contract,  except  that 
it  may  be  set  aside  in  the  Interest  of  the  pub- 
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Ua  It  Is  not  void,  bnt  merely  voidable,  when 
it  becomes  antagonistic  to  tbe  public  good. 

In  the  case  of  Taylor  v.  Railway,  54  Fla. 
635,  45  South.  574,  16  L.  R.  A.  (N.  S.)  307, 
127  Am.  St  Rep.  155,  14  Ann.  Cas.  472,  the 
plaintiffs  sought  specific  performance  of  a 
certain  contract  in  which  the  railway  com- 
pany agreed,  in  consideration  of  a  convey- 
ance of  land,  to  locate  a  portion  of  Its  main 
line,  a  spur  track,  depot,  and  platform,  at  a 
certain  point,  and  the  Florida  Supreme  Court, 
in  a  strong  (pinion,  upheld  the  right  of  plain- 
tiffs to  enforce  the  contract    The  court  held : 

"It  is  the  duty  of  a  common  carrier  railroad 
corporation  to  have  regard  for  the  rights  of  the 
public  in  the  service  it  engages  to  perform  un- 
der tbe  franchises  tbe  state  permits  it  to 
use  primarily  for  the  benefit  of  tbe  public. 
This  requirement  embraces  the  duty  to  rcnUur 
a  service  adequate  to  meet  all  the  just  rcqiiire- 
ments  of  the  public,  including  reasonable  dis- 
patch, convenience,  regularity,  and  promptness 
in  tbe  transportation  of  passengers,  provision 
and  maintenance  of  adequate  depot  facilities 
suited  to  the  business  and  convenience  of  the 
communities  along  tbe  road,  and  the  perform- 
ance of  the  duties  and  the  rendering^  of  tbe 
service  due  to  the  public,  without  unjust  dis- 
criminations of  any  character  as  to  persons,  lo- 
calities, or  conditions.  This  duty,  however, 
does  not  relieve  the  corporation  from  its  con- 
tract obligations  to  individuals  when  an  ob- 
servance of  the  obligations  does  not  materially 
and  injuriously  affect  the  rights  of  the  public, 
and  where  the  public,  or  any  member  of  it,  is  so 
affected,  the  rights  of  the  respective  parties  can- 
not be  arbitrarily  determined  by  tbe  corporation 
for  itself.  If  the  private  rights  under  the  con- 
tract cannot  be  adjusted  by  agreement,  resort 
should  be  bad  to  the  courts  by  proper  parties, 
where  all  rights  will  be  adjudged.  It  is  the 
duty  of  the  corporation  to  observe  the  obliga- 
tion of  its  contracts  with  individuals  that  are 
made  in  good  faith,  and  that  do  not  necessarily, 
directly,  and  materially  atfect  injuriously  sub- 
stantial rights  of  tbe  public,  until  the  corpora- 
tion is  relieved  from  such  contracts  by  due 
course  of  law.  The  railroad  company  is  al- 
lowed a  reasonable  discretion  in  tbe  perform- 
ance of  its  duties  and  in  the  rendering  of  serv- 
ice to  tbe  public ;  but  such  discretion  should  be 
exercised  in  good  faith  and  for  the  public  wel- 
fare, and  not  arbitrarily,  and  it  is  subject  to 
control  and  regulation  by  governmental  author- 
ity." 

That  Is  the  reasonable  rule  applicable  to 
such  contracts,  and  no  railway  corporation 
should  be  relieved  from  such  contracts  in 
the  absence  of  proof  that  the  Interests  of  the 
public  demand  a  removal  of  tbe  depot  from 
the  point  fixed  by  contract  The  great  weight 
of  aathority,  as  well  as  sound  reason  and 
common  sense,  support  that  proposition. 

Tdas  authorities  are  not  silent  on  the  sub- 
ject of  the  enforceability  of  such  contracts, 
for  in  City  of  Tyler  v.  Railway,  99  Tex. 
491,  91  S.  W.  1,  IS  Ann.  Cas.  911,  the  court 
was  construing  a  similar  contract  and  held : 

"There  is  no  difficulty  in  enforcing  the  spe- 
cific performance  of  this  contract;  the  judgment 
of  this  court  perpetuating  the  writ  of  injunction 
heretofore  issued  in  this  cause  will  have  the  ef- 
fect to  prevent  the  removal  by  the  St.  Louis 
Southwestern  Railway  Company  •  •  *  of 
its  general  offices  and  its  machine  shops  and 
roundhouses  for  its  main  line  from  the  city  of 
T^ler,  and  we  apprehend  that  no  compulsory 
process  of  the  court  will  be  required  to  secure 


tbe  maintenance  and  operation  of  the  general 
office,  machine  shops,  and  roundhouses  as  thuf 
located ;  nor  will  there  be  necessity  for  tbe 
oversight  and  supervision  of  any  judicial  or 
execntive  officer  of  the  state  in  the  operation 
thereof." 

In  that  case  the  plaintiffs  sought  specific 
performance  of  a  contract,  which  differenti- 
ated it  from  the  case  of  Railway  v.  Colbum, 
90  Tex.  230,  3S  S.  W.  153,  in  which  an  indi- 
vidual sought  to  recover  damages  for  the 
removal  of  a  depot  from  one  town  to  an- 
other in  violation  of  article  6550,  Vernon- 
Sayles*  Stats.,  and  the  court  held  that  there 
was  no  cause  of  action. 

[4]  If,  as  alleged  by  the  petition,  it  was 
contemplated  by  the  parties  to  the  deed  of 
conveyance  to  the  depot  grounds  that  both 
passenger  and  freight  depots  should  be  main- 
tained on  the  gi-ounds,  the  maintenance  of  a 
freight  depot  thereon  would  not  be  a  compli- 
ance with  the  terms  of  the  contract  It  Is 
a  well-known  fact  that  in  small  towns  the 
freight  and  passenger  depots  are  located  on 
the  same  grounds  near  each  other,  and  that 
custom  would  be  taken  into  consideration  in 
arriving  at  a  proper  construction  of  the  con- 
tract The  contract  was  so  construed  by  ap- 
pellee when  it  built  freight  and  passenger 
depots  on  the  grounds  in  question. 

[6]  It  may  be,  as  contended  by  appellee, 
that  the  Railroad  Commission  is  the  authori- 
ty to  enforce  the  law  as  to  removal  of  de- 
pots, but  it  is  not  its  duty  to  enforce  the  con- 
tracts of  railroad  companies  with  private 
parties.  That  is  a  right  held  by  the  party 
complaining  of  a  breach  of  the  contract 
through  the  courts.  Appellant  seeks  to  en- 
force a  contract,  and  not  a  law.  City  of  Ty- 
ler V.  Railway,  herein  dted. 

The  Railroad  Commission  of  Texas  is  au- 
thorized and  empowered  to  see  that  all  laws 
relating  to  railroads  are  enforced  and  obeyed 
and  violations  thereof  promptly  prosecuted 
(Vernon's  Sayles*  Ann.  Civ.  St  art.  6676), 
but  It  has  no  authority  over  contracts  in 
regard  to  the  location  of  depots.  The  Com- 
mission would  be  empowered  to  enforce  arti- 
cle 6550,  which  provides  for  tbe  designation 
of  depot  grounds  and  prohibits  a  change  in 
such  grounds  after  the  same  have  been  desig- 
nated, but  that  power  would  not  militate 
against  appellants'  right  to  enforce  specific 
performance  of  the  contract.  If  by  the  terms 
of  that  law  it  is  meant  that  the  route  nor 
depots  shall  be  changed  after  being  actually 
surveyed  and  designated,  the  law  could  he 
used  for  removing  any  doubt.  If  there  was 
one,  of  the  specific  performance  of  the  con- 
tract being  contrary  to  public  policy,  but  we 
are  of  opinion  that  the  law  In  question, 
while  general  in  its  terms,  did  not  have  in 
view  the  removal  of  a  depot  from  one  part 
of  a  town  to  another  part  of  It,  but  was  In- 
tended to  prevent  the  practice  of  locating  the 
route  or  depot  at  one  point  and  after  citi- 
zens had  Invested  in  lands  adjacent  or  In 
proximity   thereto   to   remove   the   line   or 
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depot  to  another  point.  Tbe  law  prohibits 
tbe  change  of  route  after  actual  survey,  but 
It  could  not,  In  reason,  be  held  that  If  a  bet- 
ter route  could  be  obtained  by  changing  the 
surrey  so  as  to  locate  the  line  in  another 
place  in  the  same  locality,  the  law  would 
be  violated.  Such  a  construction  would  pre- 
vent the  shortening  of  a  railroad  by  several 
miles  by  cutting  through  a  hill  Instead  of  go- 
ing around  it  So  in  regard  to  a  depot  it 
might  be  greatly  to  the  detriment  of  the  peo- 
ple of  a  town  to  have  the  depot  in  the  loca- 
tion first  selected  and  greatly  to  their  bene- 
fit to  have  it  in  another  location,  and  we  do 
not  think  the  law  in  question  should  be  so 
construed  as  to  prevent  the  railroad  company 
from  moving  to  tbe  more  desirable  location 
in  the  town. 

[6]  The  petition  was  not  subject  to  general 
demurrer,  but  evidence  should  have  been  per- 
mitted to  ascertain  whether  the  preservation 
of  the  rights  of  appellants  entitled  them  to  a 
temporary  writ  of  injunction  until  the  case 
could  be  tried  on  Its  merits. 

[7, 1]  Appellants'  case  should  not  have  been 
determined  on  a  hearing  for  a  temporary  In- 
junction, but  the  court  sitting  in  chambers 
should,  after  hearing  the  evidence,  have 
granted  or  refused  the  writ  The  judge 
should  not  have  acted  on  exceptions  while 
sitting  in  chambers.  El  Campo  light  Co.  v. 
Water  Co.,  132  S.  W.  868 ;  Lane  v.-  Jones,  167 
S.  W.  177.  As  said  by  Joyce  In  his  work  on 
Injunctions,  §  100: 

"In  Kranting  or  refusing  temporary  relief  by 
preliminary  injunction,  courts  of  equity  should 
in  no  manner  anticipate  the  ultimate  determina- 
tion of  the  question  of  rifrht  involved." 

The  effect  of  the  order  on  the  application 
for  tenaporary  Injunction  was  to  put  appel- 
lants out  of  court. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 


ABBOTT  T.  BEAUMONT,  S.  L.  ft  W.  RT.  CO. 

(No.  463.) 

(Court  of  Civil   Appealfi  of  Texas.     El  Paso. 

June  10,  1915.     Behearing  Denied 

July  1.  1915.) 

1.  Railroaos  «=>411— Kiuono  or  Animals 
—Depot  Grounds. 

A  railroad  company  maintained  at  a  small 
sawmill  town  a  station  and  a  switch  track  and 
stand.  The  switch  track  led  to  and  served  the 
sawmill.  About  l(X)  yards  from  the  switch 
stand  was  a  cattle  guard  where  the  right  of 
way  fence  began.  Held,  that  the  railroad  com- 
pany was  not  required  to  fence  its  right  of  way 
between  tbe  station  and  the  cattle  guard, 
though  animals  frequently  grazed  on  tbe  right 
of  way,  and  it  was  not  liable  for  killing  an 
animal  there  unless  occasioned  by  seKligent  op- 
eration of  the  train  striking  tbe  animal. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent.  Dig.  H  1409-1450;   Dee.  Dig.  «=»411.] 

2.  Railroads  «=5»443  —  Killing  Aniual»— 
Negliqence— Evidence. 

In  an  action  for  the  killing  of  an  animal 
by  a  train  at  a  point  at  which  the  railroad  com- 
pany was  not  required  to  fence  its  track,  evi- 


dence held  not  to  show  negligent  operation  of  the 
train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1608-1620;  Dec.  Dig.  <8=»443.] 

Appeal  from  Harris  County  Court,  at  Law ; 
K.  C.  Barkley,  Special  Judge. 

Action  by  Lewis  Abbott  against  tbe  Beau- 
mont, Sour  Lake  &  Western  Railway  Com- 
pany. EYom  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Hutcheson  &  Hutcheson,  of  Houston,  for 
appellant  Andrews,  Streetman,  Bums  & 
Logue,  of  Houston,  for  appdlee. 

Statement  of  Case. 

HIGGINS,  J.  Abbott  brought  tbls  suit  to 
recover  the  value  of  a  mule  run  over  and 
killed  by  one  of  appellee's  trains. 

A  peremptory  instruction  In  defendant's 
favor  was  given.  In  accordance  wherewith 
verdict  was  returned  and  judgment  in  its  fa- 
vor rendered.  The  correctness  of  the  court's 
action  In  giving  this  instruction  is  the  only 
question  presented  by  this  appeal. 

The  animal  was  killed  during  the  night  in 
the  town  of  Dyersdale  by  a  passing  train. 
No  one  saw  the  animal  struck,  and  It  is  not 
shown  by  what  train  it  was  killed.  It  was 
found  on  the  right  of  way  the  next  morning 
with  Its  head  severed  from  its  body.  There 
is  no  evidence  whatever  of  the  circumstances 
under  which  it  was  killed.  Dyersdale  Is  a 
small  sawmill  town.  The  animal  was  struck 
about  100  yards  east  of  the  station  and  about 
40  feet  east  of  tbe  end  of  a  switch  trac^  and 
switch  stand.  At  this  point  tbe  right  of  way 
was  unfenced.  The  right  of  way  further 
eastward  was  fenced,  It  being  about  100 
yards  from  the  switch  stand  to  the  cattle 
guard  where  the  right  of  way  fence  began. 
Tbe  switch  track  led  to  and  served  tbe  saw- 
mill. There  is  evidence  that  animals  fre- 
quently grazed  upon  the  right  of  way  at  the 
point  where  the  mule  was  killed.  There  is 
also  testimony  that  through  passenger  trains 
passed  through  the  town  at  night  without 
stopping,  which  trains  habitually  ran  at  a 
rapid  rate  of  speed. 

Opinion. 

[1]  The  evidence  Is  amply  sufficient  to 
warrant  the  court  in  Its  assumption  that  at 
the  point  where  the  mule  was  struck  the  de- 
fendant was  not  required  to  fence  Its  right 
of- way.  A  due  regard  for  tbe  safety  of  its 
employes  engaged  in  the  switching  of  Its 
trains  Imperatively  demanded  that  at  that 
point  the  track  be  clear  of  cattle  guards,  pit- 
falls, and  fences.  The  evidence  conclusively 
establishes  this  fact.  This  being  tme,  the 
company  was  not  liable  for  the  death  of  the 
mule  unless  occasioned  by  the  negligence  of 
its  employes  operating  the  train  which  stru^ 
It  Railway  Co.  v.  Blankenbeckler,  13  Tex. 
Civ.  App.  253,  35  S.  W.  331;  Railway  Co.  r. 
Cocke,  64  Tex.  163 ;  Railway  (3o.  v.  Dunham, 
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68  la.  231,  4  S.  W.  472,  2  Am.  St.  Rep. 
484;  BaUway  Oo.  v.  Conley,  142  S.  W..36; 
Hallway  Co.  v.  Wallace,  2  Tex.  Civ.  App.  270, 
21  S.  W.  973;  Hallway  Co.  v.  Ogg,  8  Tex. 
car.  App.  285,  28  S.  W.  347. 

[2]  There  Is  no  fact  or  circumstance  under 
tbe  facts  stated  wblch  would  hare  warrant- 
ed a  finding  tbat  tbe  animal's  death  was  due 
to  such  negligence.  The  fact  that  through 
passenger  trains  passed  during  the  night  at 
a  rapid  rate  of  speed  and  without  stopping  is 
manifestly  insufficient  There  were  other 
trains  passing  as  well,  which  might  have 
killed  it.  There  was  a  complete  failure  to 
show  that  the  animal's  death  was  in  any 
wise  due  to  defendant's  negligence. 

Affirmed. 


McQUEEN  et  al.  t.  TBNISON.     (No.  7393.) 
(Court  of  Civil  Appeals  of  Texas.    DaUas.    June 

12,  1915.    Rehearing  Denied  July  3, 1915.) 
Chattel  Mobtgagbb  ®=s>51  —  Recoko  —  Con- 

STBUCTivE  Notice — Descbiption. 

A  recorded  chattel  mortgage  of  one  "Max- 
well 4-pa88eDKer  automobile,  factory  No.  32466, 
was  not  such  a  description  as  to  charge  the  pur- 
chaser of  a  "five-passenger  Maxwell  automobile, 
model  1-3  car,  ifo.  2466i"  with  notice  that  the 
car  purchased  was  the  one  covered  by  the  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  104;  Dec.  Dig.  <&=>51.] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehurat  Judge. 

Action  by  H.  L.  Tenlson  against  W.  L.  Mc- 
Queen and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  ReTersed,  and  judg- 
ment rendered  for  appellant  McQueen. 

Chas.  F.  Clint  D.  B.  Eades,  and  Eric 
Eades,  all  of  Dallas,  for  appellanta  W.  P. 
Donalson  and  W.  T.  Whltehurat  both  of  Dal- 
las, for  appellee. 

RAINEX,  C.  J.  The  appellee  Tenlson  took 
a  mortgage  on  one  "Maxwell"  four-passenger 
automobile,  factory  No.  32466,  to  secure  a 
promissory  note  for  tbe  sum  of  $586.60,  exe- 
cuted by  the  Dallas  Automobile  Clearing 
House  Association,  a  corporation.  Default 
having  been  made  in  the  payment  of  said 
note,  Tenlson  sued  the  Dallas  Automobile 
Clearing -House  Association,  H.  W.  Sanders, 
and  W.  L.  McQueen,  to  recover  on  said  note 
and  to  foreclose  said  mortgage,  and  sued  out 
a  writ  of  sequestration,  which  was  levied  on 
a  machine  described  as  "a  five-passenger 
Maxwell  automobile,  model  1-3,  car  No. 
2466,"  which  was  purchased  by  McQueen 
from  said  Dallas  Automobile  Clearing  House 
Association.  McQueen  pleaded,  denying  the 
right  of  foreclosure,  that  he  bought  the  car 
levied  on  in  good  faith  for  value;  that  be 
had  no  knowledge,  either  actual  or  construc- 
tive, of  said  mortgage ;  that  the  description 
In  tbe  mortgage  Is  different  from  tbe  car 
levied  on;  that  said  mortgage  was  void  as  to 
him,  in  that  said  car  was,  at  the  time  he 


f  purchased,  being  exposed  for  sale  by  said 
association,  which  was  doing  a  retail  busi- 
ness in  secondliand  cars  by  purchase  and 
sale,  and  said  car  was  In  the  salesroom  of 
said  association,  among  a  great  many  other 
cars  dally  exjrased  for  sale.  McQueen  recon- 
vened for  damages  for  the  use  of  the  car, 
etc.  A  trial  by  the  court  without  a  Jury  re- 
sulted In  a  verdict  for  Tenison  for  his  debt 
and  for  a  foreclosure  on  tbe  machine  as 
against  McQueen,  from  which  judgment  this 
appeal  is  taken. 

The  pivotal  question  in  this  case  Is:  Is  the 
description  In  the  mortgage  executed  by  the 
association  to  Tenlson.  though  recorded,  sach 
as  to  put  third  persons  on  inquiry  that  tbe 
car  in  question  was  tbe  one  intended  to  be 
covered  by  the  mortgage?  If  the  car  In  con- 
troversy was  tbe  one  covered  by  the  mort- 
gage, as  between  Tenlson  and  the  association 
It  could  be  so  shown,  and  upon  tbe  making 
of  such  proof  Tenlson  would  have  the  right 
to  recover  as  against  tbe  association  and 
Sanders.  But  as  to  the  rights  of  a  third 
party,  said  third  party  having  Intervened,  a 
different  proposition  arises.  McQueen  bav- 
ing  purchased  the  car  without  actual  knowl- 
edge of  Tenison's  mortgage,  was  he  charged 
with  constructive  knowleage  by  the  record 
thereof?  We  think  the  evidence  detailed  by 
tbe  record  is  insufficient  to  show  that  fact, 
even  If  the  car  in  controversy  is  tbe  one  tbe 
parties  intended  to  be  covered  by  the  mort- 
gage. Tbe  car  described  in  tbe  mortgage  is 
1  "Maxwell  4-passenger  automobile,  factory 
No.  32466,"  while  the  car  In  controversy  is  a 
"five-passenger  Maxwell  automobile,  model  1- 
3  car,  No.  2466."  The  description  of  this  car 
is  so  dissimilar  to  tbe  car  described  in  the 
mortgage  that  one  inspecting  the  record 
would  never  for  a  moment  think  that  the  car 
in  controversy  was  the  one  covered  by  tbe 
mortgage.  There  is  some  evidence  attempt- 
ing to  show  tbat  tbe  car  in  controversy  was 
No.  32466,  but  according  to  our  view,  it  was 
so  slight  in  probative  force  as  to  be  of  no 
weight  The  evidence  as  to  the  car  being 
numbered  2466  and  a  five-passenger  car  was 
so  direct  and  positive  as  to  be  convincing 
that  tbe  car  in  controversy  was  not  the  one 
covered,  or  intended  to  be  so  covered,  by  tbe 
mortgage. 

The  judgment  will  be  reversed,  and  judg- 
ment rendered  for  appellant  McQueen. 


TERRELL  SEWERAGE  CO.  v.  STILES 
et  ux.    (No.  7360.)  t 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

May  22,  1916.     Rehearing  Denied 

June  26,  1916.) 

1.   PLEAWNG  «=»236 — AUEHDMENT  AT  TbIAI/— 

Discretion  or  Coum— Denying  Contbibu- 

TOBY  Negligence. 

In  an  action  for  personal  injuries  caused 
by  defendant's  negligence,  where  the  answer 
pleaded  contributory  negligence,  it  was  within 
the  discretion  of  the  trial  court  to  permit  plain- 
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tUFs  at  the  trUI  to  amend  their  petition  bo  as 
to  deny  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g$  601,  605;  Dec.  Dip.  <&=>236.] 

2.   CoNTINtTANCE      igssSO  —  SURPRISE— AMEND- 
MENT OF  PLKADING8. 

Where  the  petition  was  amended  nt  the 
trial  to  deny  contributory  negligence  which  had 
been  pleaded  by  defendant's  answer,  defendant 
was  not  entitled  to  a  continuance  on  the  ground 
of  surprise  without  a  showing  as  to  what  wit- 
nesses it  would  call  if  given  time  or  what  facts 
it  desired  particularly  to  establish. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  §S  99-112;    Dec.  Dig.  «=>30.] 

Appeal  from  District  Court,  Kaufman 
County;    F.  L.  Hawkins,  Judge. 

Action  by  B.  F.  Stiles  and  wife  against 
the  Terrell  Sewerage  Company.  Judgment 
for  the  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Bobt  L.  Warren  and  Bond  &  Bond,  all  of 
Terrell,  for  appellant.  S.  J.  Osborne,  of 
Kaufman,  and  Bumpass  &  Crumbaugta,  of 
Terrell,  for  appellees. 

BAINEY,  C.  J.  Appellees,  Stiles  and  wife, 
sued  the  appellant  to  recover  damages  sus- 
tained by  them.  The  petition  alleges  that 
on  the  6th  day  of  August,  1913,  the  Terrell 
Sewerage  Company  constructed  a  sewer  ditch 
on  the  east  side  of  Eockwall  avenue.  In  the 
city  of  Terrell,  which  was  about  400  feet  in 
length,  18  inches  wide,  and  about  4  feet 
deep ;  that  appellant  negligently  and  wrong- 
fully excavated  the  said  ditch  on  Rockwall 
avenue,  and  left  the  same  uncovered,  unpro- 
tected, and  exposed,  with  no  bars,  barriers, 
lanterns,  guard  rails,  or  other  similar  appli- 
ances along  said  ditch  or  trench  to  prevent 
persons  traveling  said  street  from  falling 
Into  said  ditch,  and  carelessly  and  negligent- 
ly failed  to  keep  any  light  at  the  said  ditch 
or  to  give  any  warning  or  notice  of  the  loca- 
tion or  extent  of  the  ditch,  except  that  one 
lantern  was  placed  at  the  north  end  of  said 
ditch,  which  is  alleged  to  have  been  badly 
smoked,  painted,  stained,  or  obscured  by 
dirt  or  some  other  opaque  substance  which 
left  said  lantern  almost  wholly  obscured; 
that  on  the  night  of  August  6,  1913,  that 
about  the  hour  of  10  or  11  o'clock  at  night, 
when  they  were  going  to  their  home  about 
3  miles  north  of  Terrell,  and  while  traveling 
on  North  Bockwall  avenue,  and  while  appel- 
lees were  driving  their  team  in  a  careful 
and  prudent  manner,  the  animal  on  the  east 
side  and  the  wheels  of  their  wagon  on  the 
east  side  suddenly  and  violently  dropped  into 
the  op«i,  uncovered  south  end  of  said  ditch, 
and  the  sudden,  violent  Jolt,  Jar,  and  fall 
caused  by  plaintiff's  wagon  dropping  into 
said  ditch  threw  both  of  said  plaintiffs  out  of 
their  said  wagon  with  great  force,  precipitat- 
ing them  to  the  ground.  Appellee  B.  F. 
Stiles  alleged  that  by  reason  of  said  fall  he 
was  greatly  bruised  and  injured;  that  the 
muscles,  tendons  and  Ugaments  of  his  back. 


arms,  legs,  and  body  were  badly  strained, 
wrenched,  and  impaired;  that  he  was  vio- 
lently 111,  suffered  great  pain  and  distress 
from  the  fall  and  from  his  wounds,  braises, 
and  Injuries;  he  vomited  freely,  and  was 
made  very  sick;  and  that  he  wag  prevented 
by  his  said  injuries  for  five  or  six  months 
from  attending  to  his  usual  and  ordinary 
work  and  duties.  Appellee  Bertha  Stiles  al- 
leged that  by  reason  of  said  wagon  dropping 
into  said  ditch  she  was  thrown  from  the 
wagon  and  fell  with  her  full  weight  on  and 
across  some  tiling  or  cement  pipes  that  the 
defendant  had  left  negligently  lying  on  the 
east  side  of  said  ditch  or  trench;  that  she 
fell  across  the  pipes  or  tiling  upon  her  back; 
that  she  was  pregnant  at  the  time,  and  that 
by  reason  of  said  violent  fall  she  was  greatly 
injured  and  permanently  hurt,  shocked,  and 
injured;  that  her  body,  back,  eyes,  and  sides 
were  bruised,  lacerated,  and  torn;  that  she 
was  made  violently  sick,  and  was  threatened 
with  a  miscarriage ;  that  her  womb  was  dis- 
located and  misplaced;  that  her  head,  spi- 
nal column,  neck,  and  nervous  system  were 
seriously  damaged  and  injured;  that  prior 
to  her  said  injuries  she  had  been  a  stout, 
healthy,  strong,  and  able-bodied,  woman,  free 
from  disease,  able  to  perform  all  of  her 
household  duties  and  a^ist  her  husband  in 
his  labors  on  the  farm,  but  that  since  receiv- 
ing her  said  injuries  she  has  suffered  great 
physical  pain,  mental  anguish,  and  that  she 
has  continued  to  do  so  ever  since,  and  will 
continue  to  do  so  for  the  balance  of  her  life: 
that  since  said  Injuries,  and  now,  she  suffers 
from  constant  pains  In  her  back,  womb,  and 
organs  of  generation,  also  from  frequent  and 
Intense  headache,  and  that  her  nervous  sys- 
tem was  badly  shocked  and  deranged  by  her 
said  injuries;  that  she  is  in  continuous  dis- 
tress in  pain,  in  both  mind  and  body,  which 
has  made  her  unable  to  properly  care  for 
and  look  after  her  children. 

Appellant  by  its  amended  original  answer 
denied  that  the  ditch  was  400  feet  in  length, 
18  inches  wide,  and  4  feet  deep ;  denied  that 
the  ditch  or  trench  was  located  15  or  20  feet 
from  the  east  line  of  Rockwall  avenue,  and 
denied  ttiat  on  August  6,  1913,  wrongfully 
and  redclessly  or  neglig»itly  left  any  dltcb 
on  Rockwall  avenue  in  an  uncovered,  unpro- 
tected, and  exposed  coiiditioa  during  the 
nighttime;  denied  that  there  were  no  bar- 
riers, bars,  guard  rails  or  other  similar  ap- 
pliances placed  along  said  ditch  ;  denied  that 
there  were  no  lights  placed  along  the  ditch 
or  trench  to  give  warning  of  the  location  of 
said  ditch  and  denied  that  the  lantern  was 
wholly  insufficient  to  warn  any  one  of  the 
ditch.  Appellant  answered,  denying  specifl- 
cally  the  allegation  of  appellees'  petition  and 
specially  that  appellees  were  guilty  of  con- 
tributory negligence. 

The  cause  was  submitted  to  the  Jury  on 
special  issues,  and  on  return  of  their  v^dict 
judgment  was  entered  for  appellees  for  $1,- 
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000,  from  which  this  appeal  is  prosecuted  by 
the  Sewerage  Company. 

The  evidence  establishes  all  the  essential 
allegations  of  plaintiff's  petition. 

[1,  2]  The  first  and  second  assignments  are 
grouped,  and  thereunder  is  submitted  the 
following  proposition: 

'To  recover  for  injuries  received  through  con- 
tributory negligence  of  the  injured  parties  it  is 
necessary  that  the  injured  parties  Bnould  allege 
or  deny  the  plea  of  contributory  negligence.  Ap- 
pellant having  specially  pleaded  contributory 
negligence  before  appellee  could  recover,  the  spe- 
cial plea  of  contributory  negligence  must  be  de- 
nied, or  else  such  plea  shall  be  taken  as  con- 
fessed." 

The  appellant  presented  exceptions  to  the 
petition  on  the  ground  that  it  did  not  allege 
that  the  appellees  used  ordinary  care  to  pre- 
vent the  injuries,  nor  did  it  allege  the  earn- 
ing capacity  of  B.  F.  Stiles  at  the  time  the 
accident  occurred,  which  exceptions  were 
overruled  by  the  court  The  appellant  then 
moved  that  its  answer  of  contributory  negli- 
gence, not  having  been  denied  by  plaintiffs, 
be  taken  as  confessed,  and  that  the  testi- 
mony of  the  witnesses  adduced  up  to  that 
time  be  stricken  out,  which  motion  was  over- 
ruled, to  which  the  appellant  excepted.  Then 
appellees  were  allowed  to  file  a  trial  amend- 
ment, denying  the  answer  alleging  contribu- 
tory negligence.  Thereupon  appellant  moved 
a  continuance  on  the  ground  of  surprise^ 
which  was  overruled. 

The  third  and  fourth  assignments  of  error 
are  based  upon  the  foregoing  proceedings. 
We  cannot  see  that  any  harm  resulted  to 
appellant  by  the  action  of  the  court  as  stated. 
It  was  within  the  discretion  of  the  court  to 
allow  an  amendment  of  the  petition  after 
trial  began,  and  there  is  no  reason  given 
why  the  continuance  should  have  been  grant- 
ed after  the  amendment,  even  it  we  should 
hold  that  it  was  necessary  for  plaintiffs  to 
deny  the  allegation  of  contributory  negli- 
gence. We  do  not  see  how  the  appellant 
could  have  been  surprised,  for  it  had  pleaded 
contributory  negligence  and  it  was  expected 
that  it  would  be  prepared  with  such  witness- 
es as  it  had  to  establish  that  defense.  It 
stated  the  names  of  none  of  the  witnesses 
whom  they  expected  to  have  there  if  time 
was  given,  nor  any  fact  it  could  prove  if 
granted  a  continuance.  The  assignments  are 
overruled. 

Assignments  6,  6,  7,  9,  and  20  relate  to  the 
admission  of  evidence  of  various  witnes.ses. 
The  evidence  relates  to  the  appearance  and 
condition  of  Mrs.  Stiles  after  the  accident, 
to  her  ability  to  work,  etc.,  and  to  her  nerv- 
ousness. These  witnesses  showed  their 
knowledge  of  what  they  testified  to,  and  if 
there  was  any  error  it  was  harmless. 

The  twelfth  assignment  is  answered  In 
treating  assignments  3  and  4. 

The  other  assignments  relate  to  the  charge 
of  the  court  and  special  charges  refused. 
We  believe  that  the  charge  of  the  court  fully 
presented  all  material  Issues  necessary  for 


the  protection  of  the  rights  of  appellant,  and 
that  no  harm   resulted  in   not  giving  the 
charges  requested  and  refused. 
The  Judgment  Is  affirmed. 


HOUSTON  LIGHTING  &  POWEB  CO.,  1905, 

V.  WALSH  et  aL     (No.  5460.) 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   April  21,  1915.    Behcaring  De- 
nied June  28,  1915.) 
Electricity  ^sslO— DANOEBOtra  Peemisbs— 

LlABIMTT. 

A  light  and  power  company  erected  a  light 
post  by  cutting  a  girder  along  the  outer  edge 
of  an  awning  sloping  from  a  building  to  the  out- 
er edge  of  the  sidewalk.  A  number  of  people 
went  out  on  the  awning,  though  not  protected  by 
a  railing,  to  view  a  parade,  and  it  fell,  injuring 
plaintiff.  Access  was  obtained  by  stepping  out 
through  windows.  Crowds  had  been  on  the 
awning  on  former  occasions,  but  there  was  noth- 
ing to  show  that  the  company  knew  that  fact. 
Jleld,  that  the  company  was  not  liable,  since  the 
accident  was  not  the  natural  result  of  its 
wrongful  act  of  leaving  the  girder  cut  or  since 
it  could  not  anticipate  that  the  accident  would 
result  therefrom,  and  the  intervening  act  of  the 
persons  entering  on  the  awning  was  negligence 
proximately  causing  the  accident. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  9;   Dec.  Dig.  <S=>16.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   William  Masterson,  Judge. 

Action  by  G.  P.  Walsh  against  the  Hous- 
ton Lighting  &  Power  Company,  1905,  and 
others.  From  a  Judgment  for  plaintiff 
against  defendant  named,  it  appeals.  Re- 
versed and  remanded. 

Andrews,  Streetman,  Burns  4  Logue,  W. 
L.  Cook,  and  Blake  Dupree,  all  of  Houston, 
for  appellant.  John  Lovejoy,  Presley  K.  Sw- 
ing, and  L.  E.  Blankenbecker,  all  of  Hous- 
ton, for  appellees. 

CARL,  J.  G.  P.  Walsh  sued  Charles  and 
Annexa  Miller,  owners  of  a  building,  the 
Houston  Lighting  &  Power  Company,  1005, 
and  the  Houston  Electric  Company,  to  re- 
cover damages  for  personal  injuries  caused 
by  an  awning  to  the  building'  giving  way  un- 
der a  load  of  people  who  were  viewing  a 
circus  parade;  said  awning  having  fallen 
on  appellee  and  injured  him.  It  is  alleged 
that  the  Houston  Lighting  &  Power  Compa- 
ny, 1905,  which  we  will  refer  to  herein  as 
the  Power  Company,  and  the  Houston  Elec- 
tric Company  had  Jointly  erected  a  light  post 
at  the  place  of  the  accident,  and  in  doing  so 
had  cut  the  girder  running  along  the  outer 
edge  of  the  awning,  and  failed  to  repair  it 
so  as  to  make  It  as  strong  as  it  should  have 
been  made,  which  negligence  was  the  proxi- 
mate cause  of  the  injury.  This  girder  was 
cut,  and  the  post  set  in  the  edge  of  the  side- 
walk, the  post  extending  up  through  the  out- 
er edge  of  the  awning. 

On  the  day  of  the  accident,  there  was  a 
circus  in  Houston,  and  somewhere  between 
15  and  25  people  went  out  on  this  awning  to 
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view  the  parade.  It  was  reached  by  passing 
through  a  pool  hall  on  the  second  floor  of 
the  building  and  up  thYoagh  windows.  Wit- 
nesses differ  as  to  how  high  these  win- 
dows were,  some  saying  they  had  to  step  up 
about  a  foot  to  a  foot  and  one-half,  while 
others  say  that  they  were  about  two  to  two 
and  one-half  feet  high,  and  they  had  to  stoop 
In  passing  out  to  prevent  striking  their  heads 
against  the  windows.  The  awning  sloped 
from  the  building  outwardly,  and  there  was 
no  railing  or  banister  on  the  outer  side.  It 
was  covered  with  a  kind  of  tar  paper. 

The  man  who  ran  the  pool  hall  and  oth- 
ers swear  that  he  notified  the  people  not  to 
go  upon  said  awning,  telling  them  It  was  un- 
safe, and  some  of  them  say  they  actually 
came  back,  in  response  to  his  warning,  and 
sat  in  the  windows.  J.  S.  Taylor,  who  ran 
the  pool  hall,  says  he  called  for  a  policeman 
to  try  to  keep  the  people  back.  Quite  a  num- 
ber of  people  deny  having  heard  any  warn- 
ing, and  this  is  uniformly  true  of  those  who 
have  suits  pending  for  the  same  accident 
Upon  the  trial,  the  suit  was  dismissed  as  to 
the  Millers,  the  owners  of  the  building,  and 
the  court  instructed  a  verdXct  in  favor  of 
the  Houston  Electric  Company.  The  case 
was  tried  on  special  Issues,  and  Judgment 
rendered  against  the  Power  Company  for 
the  sum  of  $G,000,  and  from  that  Judgment 
this  appeal  is  taken. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  refusing  a  peremp- 
tory instruction  in  favor  of  appellant,  "be- 
cause the  evidence  wholly  failed  to  raise  the 
issue  of  any  duty  owing  to  the  plaintiff  from 
defendant,  such  as  alleged  In  the  petition. 
In  this  connection  it  may  be  stated  that  the 
petition  alleged  that  the  unsafe  condition  of 
the  awning  was  known,  or,  by  the  exercise 
of  ordinary  care,  would  have  been  known,  to 
the  defendants  and  each  of  them,  and  that 
by  exercising  ordinary  care  they  would  have 
anticiiKited  that  the  awning  would  be  used 
by  crowds  of  people  on  occasions  like  the  one 
when  the  accident  happened. 

The  evidence  is  sufficient  to  show  that 
crowds  Iiad  been  on  this  awning  on  former 
festive  occasions,  but  there  is  no  evidence  to 
show  that  the  Power  Company  knew  tliat  the 
awning  had  been  so  used.  The  nature  of  the 
structure  was  such  that  it  would  indicate  to 
any  reasonable  mind  that  it  was  not  intend- 
ed as  a  place  for  people  to  gather.  It  sloped 
from  the  building,  of  which  it  was  a  part,  to 
the  outer  edge  of  the  sidewalk,  and  it  had 
no  railing.  The  floo^  was  made  of  tar  paper 
or  some  similar  material,  and  there  were  no 
doors  leading  onto  it.  Access  was  obtained 
by  stepping  up  through  windows.  And  there 
is  no  evidence,  and  we  may  add,  no  proba- 
bility that  it  would  have  fallen  but  for  the 
uausual  occorience  of  the  crowd  getting  out 


on  it,  on  the  occasion  when  appellee  was  in- 
jured. So,  if  in  the  very  nature  of  the  awn- 
ing and  the  surroundings  it  was  nnsuited  to 
the  congregation  of  people  thereon,  how  could 
appellant  have  anticipated  that  a  crowd 
would  gather  there,  unless  it  had  knowledge 
that  they  had  been  in  the  habit  of  so  doing? 
To  hold  appellant  liable,  it  must  be  shown 
that  the  accident  was  the  natural  and  prob- 
able result  of  the  wrongful  act  of  leaving  tlie 
girder  cut  and  in  a  weakened  condition,  or 
appellant  might  have  anticipated  that  such 
would  be  the  result  Supposing  the  appel- 
lant's act  originally  to  have  been  negligent: 

"It  is  generally  held,  however,  that  if  sulwe- 
quent  to  the  original  wrongful  or  negligent  act, 
a  new  cause  has  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the  former 
must  be  considered  as  too  remote."  Seale  v.  G., 
C.  &  S.  F.  Ry.  Co.,  65  Tex.  278,  57  Am.  Rep. 
602;  Neely  v.  F.  W.  &  R.  G.  Ry.  Co.,  96  Tex. 
277,  72  S.  W.  159;  T.  &  P.  Ry.  Co.  v.  Bigham, 
90  Tex.  224.  38  S.  W.  162;  Light  &  Power  Com- 
pany  v.  Lefevre,  93  Tex.  606,  57  S.  W.  640,  49 
L.  R.  A,  771,  77  Am.  St  Rep.  898:  City  of 
Greenville  v.  Pitts,  102  Tex.  8.  107  S.  W.  60, 
14  L.  R.  A.  (N.  S.)  979,  132  Am.  St  Rep.  843. 

Without  the  negligence  of  the  crowd  ia 
going  upon  the  awning,  or  the  negligence  of 
those  having  charge  of  the  building  in  per- 
mitting them  to  do  so,  there  would  have  been 
no  injury.  Therefore  there  were  undoubted- 
ly intervening  acts  of  negligence.  Aa  said  in 
T.  &  P.  Ry.  Co.  V.  Bigham,  supra: 

"Was  there  an  onbroken  connection  between 
the  wrongful  act  and  the  injury — a  continuoui 
operation?    We  think  not" 

The  throng  upon  the  street  were  not  ex- 
pected to  go  upon  the  roof,  and  would  not 
have  done  so  if  the  owners  or  occupants  of 
the  building  had  not  permitted  them  to  do 
so.  In  the  first  place,  it  was  negligence  for 
them  to  be  permitted  to  go  upon  a  roof  or 
awning  which  the  occupant  of  the  building 
knew  to  be  unsafe,  and  the  people  who  went 
thereon  were  negligent  trespassers.  But 
even  if  they  were  licensees,  that  would  not 
relieve  them  from  negligence.  So  there  were 
intervening  acts  of  negligence,  the  absence  of 
either  of  which  would  have  prevented  the 
injury.  We  therefore  sustain  the  first  and 
second  assignments  of  error,  the  last  of 
which  is  predicated  upon  the  failure  of  the 
court  to  grant  a  new  trial  upon  the  same 
ground  as  the  first  assignment 

We  think  the  court  further  erred  in  refus- 
ing to  submit  to  the  Jury  the  issue  as  to 
whether  the  Power  Company,  or  its  agenta 
actually  knew  that  crowds  were  in  the  habit 
of  standing  upon  this  awning,  and  sustain 
the  ttiird  and  fourth  assignments. 

From  what  we  have  said,  it  follows  thai 
the  Judgment  is  contrary  to  the  evidence  and 
not  supported  thereby,  and  the  fifth  assign- 
ment is  sustained. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 
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SMITH  ▼.  LYONS  SALT  CO.     (No.  11664.) 

(Kansas  Cit^  Court  of  Appeals.     Missoari. 
June  18,  1915.     Rehearing  Denied 
July  2,  1915.) 

1.  Bbokebs  >«=»82— Acxioh  fob  Couuibsion 
— Petitiok. 

The  petition,  in  a  broker's  action  for  a 
commission,  was  not  objectionable  as  stating  no 
cause  of  action  because  of  its  allegation  that 
plaintiff  agreed  to  sell  stocks  and  bonds  of  the 
defendant  and  the  further  allegation  that  he 
"brought  about  a  sale"  of  ?2,000  thereof  as 
there  is  no  difference  between  selling  bonds  and 
bringing  about  a  sale. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {§  101-103;   Dec.  Dig.  <3=982.] 

2.  Brokkbs  i&=>86 — Action  fob  Comuission 
— Sufficiency  of  Evidence— Efficient 
Cause  of  Sale. 

Kvidence,  in  an  action  for  a  commission 
on  a  sale  of  bonds  alleged  to  have  been  brought 
about  by  him,  held  to  support  a  judgment  for 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  116-120;    Dec.  Dig.  <S=»86.] 

3.  Brokebs  €=57— Right  to  Commission. 

Where  plaintiff  agreed  to  sell  defendant's 
bonds  for  a  commission  of  15  per  cent,  of  the 
amount  he  sold,  the  fact  that  defendant's  sale 
to  a  purchaser  produced  by  plaintiff  was  made 
for  less  than  par  did  .not  deprive  plaintiff  of  his 
right  to  a  commi8si(Mi. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
It.  Dig.  S§  66,  67,  72 ;    Dec  Dig.  <fc=.57.] 

4.  Bbokebs  <3=985— Action  fob  Ooiopbnsa- 
TION— EviDENcr. 

In  an  action  to  recover  an  agreed  com- 
mission for  the  sale  of  defendant's  bonds, 
wherein  the  issue  was  whether  plaintiff's  ef- 
forts were  the  inducing  cause  of  a  sale  made  by 
defendant,  conversations  between  plaintiff  and 
the  purchaser  were  relevant  and  competent, 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  |$  106-115;    Dec.  Dig.  <S=85.] 

6.  Evidence  ®=»471 — Fact  ob  Conclusion. 
In  such  action,  a  question  to  the  purchaser 
as  to  who  was  the  procuring  cause  of  the  sale 
was  objectionable  as  calling  for  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2149-2185;    Dec.  Dig.  <S=>47r] 

6.  Affbai,  and  iEbbob  €=>106d— Habmless 
Ebbob— Exclusion  of  Evidence. 

In  an  action  for  a  commission  on  a  sale 
of  defendant's  bonds  made  by  defendant  to  the 
purchaser  the  exclusion  of  the  purchaser's 
statement  as  to  who  was  the  procuring  cause 
of  the  sale  was  not  prejudicial  to  defendant, 
where  he  had  previously  testified  that  before 
he  went  to  see  defendant's  president  he  bad  de- 
termined not  to  buy  the  bonds. 

LKd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4187-4193,  4207 ;  Dec.  Dig. 
<S=»1066.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Tbomas  J.  Seehorn,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Charles  J.  Smith  against  tbe 
I/yons  Salt  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

C.  A.  Capron  and  Stubbs  &  Stubbs,  all  of 
Kansas  City,  for  appellant.  A.  F.  Smith,  of 
Kansas  City,  for  respondent 

TBIMBLE,  J.  TUB  Is  a  suit  by  a  broker 
tor  commissions  on  a  sale  of  bonds  alleged 


to  have  been  brongbt  about  by  him.  The 
answer  admitted  the  sale  of  tbe  bonds,  bnt 
denied  that  plaintiff  "was  interested  In  tbe 
making  of  tbe  sale,"  and  also  denied  that 
plaintiff  "was  the  agent  of  the  defendant  at 
said  time,  or  entitled  to  any  commission  or 
compensation  tbereon  In  any  way."  Defend- 
ant employed  plaintiff  to  sell  its  bonds  for  a 
commission  of  16  per  cent,  of  the  amount  he 
sold.  Plaintiff  thereupon  went  to  an  old 
friend  in  Atcblson  and  endeavored  to  sell 
him  some  of  the  bonds.  This  friend  became 
interested,  but  could  not  be  induced  to  buy 
at  that  time.  Some  time  after  that  plaintiff 
went  to  defendant  and  proposed- a  plan  where- 
by It  was  thought  this  friend  could  be  In- 
duced to  buy,  and  defendant  was  willing  for 
plaintiff  to  try  again.  Plaintiff  then  went 
to  Atcblson  and  saw  the  prospective  pur- 
chaser who,  at  plaintiff's  suggestion,  agreed 
to  see  defendant's  president  In  regard  to  the 
matter.  Plaintiff  went  back  to  defendant, 
reported  results,  and  suggested  to  defendant's 
president  that  he  write  the  prospective  buy- 
er, which  the  president  did,  and  shortly 
thereafter  Fox,  tbe  prospective  purchaser, 
came  to  Kansas  City  and  met  defendant's 
president.  At  this  Interview,  defendant  sold 
12,000  worth  of  Its  bonds  to  Fox.  The  latter 
had  no  acquaintance  with  defendant's  presi- 
dent prior  to  this  Interview,  and  It  was 
brought  about  on  both  sides  by  plaintiff's 
efforts  with  tbe  Intention  and  for  the  puriwse, 
on  bis  part,  of  making  a  sale  of  tbe  bonds 
pursuant  to  his  contract  of  agency,  and  this 
was  well  known  to  all  parties.  Without  con- 
sulting plaintiff  or  notifying  him  in  any  way, 
defendant  sold  $2,000  worth  of  bonds  to  Fox, 
but  knocked  $300  off  the  price  thereof  under 
the  guise  of  allowing  Fox  that  sum  as  a 
commission  for  the  sale  to  himself,  and  the 
further  pretense  of  appointing  him  as  agent 
to  sell  defendant's  securities  in  Atchison. 
Plaintiff  bad  been  promised  that  tbe  Atcbl- 
son field  would  be  kept  open  for  blm.  After 
the  sale  of  the  bonds  to  Fox  was  made,  de- 
fendant wrote  plaintiff  this  cryptic  letter. 

"A  number  of  salesmen  have  made  an  effort 
to  sell  Mr.  Fox  of  Atchisoit,  but  without  re- 
sults and  we  had  Mr.  Fos  come  to  the  office 
a  few  days  ago  and  made  a  deal  with  him 
whereby  we  are  giving  him  the  agency  for 
Atchison  and  he  will  endeavor  to  sell  our  se- 
curities for  us  there  so  you  will  please  not  make 
an  effort  to  do  anything  in  that  town  in  the 
future." 

The  evidence  shows  that  Mr.  Fox  is  a 
man  of  wealth,  a  retired  capitalist,  and  one 
of  the  officers  of  a  bank  in  Atchison,  and 
that  be  made  little  or  no  effort  to  act  as 
agent  for  defendant  In  the  sale  of  its  bonds. 
And  tbe  Jury  could  well  infer  that  bis  ap- 
pointment as  agent  was  a  mere  pretense  on 
the  part  of  defendant.  There  Is  also  evi- 
dence tending  to  show  that  Fox  never  knew 
anything  about  the  bonds  or  stock  of  defend- 
ant until  plaintiff  began  trying  to  Interest 
him  in  their  purchase. 
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[1,2]  There  is  no  roerlt  in  defendant's 
contention  tliat  the  petition  stated  no  cause 
of  action  because  of  tlie  allegation  in  one 
place  that  he  entered  into  an  agreement  to 
sell  stoclc  and  bonds  of  the  defendant  for  a 
commission  of  15  per  cent,  and  the  further 
allegation  that  he  "brought  about  a  sale"  of 
$2,000  thereof  to  Fox.  There  Is  no  difference 
I)etween  selling  bonds  and  bringing  about  a 
sale,  if  plaintiff  was  the  efficient  cause  of  the 
sale,  and  we  think  there  was  ample  evidence 
from  wUch  the  jury  could  find  that  he  was. 
Appellant's  contention  that  there  is  not  suffi- 
cient evidence  to  support  the  Judgment  must 
therefore  fail. 

[3]  Neither  is  defendant's  contention  good 
that  the  sale  to  Fox  was  made  for  less  than 
plaintiff  was  authorized  to  sell,  and  that 
for  that  reason  plaintiff  is  not  entitled  to 
bis  commission.  As  a  matter  of  fact,  the  rec- 
ord does  not  show  how  much  plaintiff  was 
required  to  sell  the  bonds  for.  Defendant's 
president  did  not  answer  the  question  put  to 
him  on  this  point.  But,  upon  the  theory 
that,  presumptively,  plaintiff  was  to  sell  them 
for  at  least  par,  the  fact  that  defendant  con- 
cluded the  sale  for  less  does  not  deprive 
plaintiff  of  his  commission.  Lipscomb  ▼. 
Mastin,  142  Mo.  App.  228,  loc.  cit.  232,  125 
S.  W.  1177;  Hovey  v.  Aaron,  133  Mo.  App. 
573,  113  S.  W.  718. 

[4]  Complaint  is  made  because  the  court 
admitted  evidence  of  the  conversations  be- 
tween plaintiff  and  Fox  when  the  former 
was  endeavoring  to  sell  the  latter  the  bonds. 
If  the  truth  of  the  statements  contained  in 
what  Fox  said  were  the  matter  at  issue, 
clearly  the  evidence  of  what  he  said  would 
be  hearsay.  But  that  was  not  the  issue.  The 
question  to  be  determined  was  whether 
plaintiff's  efforts  were  the  inducing  cause  of 
the  sale;  that  Is,  the  effect  produced  by  his 
efforts  on  Fox's  mind.  The  conversation  was 
therefore  not  hearsay  nor  immaterial.  It 
was  relevant  and  competent  11  Ency.  of  Evi- 
dence, 408;  Griffith  v.  Judge,  49  Mo.  536, 
loc.  cit.  539,  540. 

[6,  6]  The  sustaining  of  plaintiff's  objection 
to  evidence  offered  by  defendant  was  not  in- 
consistent with  the  ruling  admitting  the  con- 
versation above  noted.  The  reason  of  the 
ruling  excluding  the  last-mentioned  testimony 
was  entirely  different  from  the  other.  In  the 
first  place,  the  two  questions  put  to  Fox, 
objections  to  which  were  sustained,  were 
very  leading,  and  could  have  been  properly 
excluded  on  that  ground,  if  the  objection 
was  made  at  the  time  the  deposition  was 
taken.  It  is  not  clear  that  such  was  the 
case,  and  hence  the  correctness  of  the  court's 
ruling  is  not  rested  upon  that  ground.  The 
first  of  the  excluded  questions  to  Fox,  in 
reality,  called  for  his  conclusion  as  to  who 
was  the  procuring  cause  of  the  sale.  This 
rendered  it  objectionable.  Cox  Real  Hastate 
Co.  V.  French,  160  Mo.  App.  678,  142  S.  W. 
449;     Stinde   v.    Blesch,   42   Mo.   App.    578. 


But,  if  the  question  did  not  call  for  his  con- 
clusion on  that  subject,  the  exclusion  of  the 
answer  was  not  prejudicial,  since  he  bad 
been  theretofore  allowed  to  testify  that  be- 
fore he  went  to  see  defendant's  president  he 
had  determined  not  to  buy  the  bonds,  so  tliat 
defendant  had  the  benefit  of  the  excluded 
testimony  if  It  should  not  have  been  exclud- 
ed as  calling  for  a  conclusion  as  to  the  ef- 
ficiency of  the  agent's  solicitations.  What 
has  Just  been  said  applies,  in  large  measure, 
to  the  other  question  excluded.  If  the  ques- 
tion called  for  anything  else  that  was  mate- 
rial, the  refusal  of  the  court  to  allow  the 
answer  thereto  to  be  read  to  the  Jury  cannot 
be  deemed  sufficient  to  reverse  the  Judgment 
since  the  answer  contained  nothing  more 
than  what  he  had  already  testified  to,  name- 
ly, that,  until  he  saw  defendant's  president, 
he  had  decided  not  to  take  the  bonds.  The 
case  should  not  he  reversed  because  these 
two  questions  and  answers  in  Fox's  deposi- 
tion were  not  allowed  to  be  read  to  the  Jury. 

The  vital  question  in  the  case  was  a  guea- 
tion  of  fact.  Was  plaintiff  the  efficient  cause 
of  the  sale?  This  was  for  the  Jury.  There 
was  sufficient  evidence  to  require  the  submis- 
sion of  the  case  to  them.  .The  case  was  fair- 
ly tried  and  submitted  upon  instructions  tliat 
were  plain  and  unexceptionable.  Tbe  Jury's 
finding  must  be  accepted. 

Tbe  Judgment  is  therefore  affirmed.  All 
concur. 


FIFTH-THIRD  NAT.  BANK  v.  McCRORY 
et  al.     (No.  11686.) 

(Kansas    CSty    Court    of    Appeals.      MissourL 

June    14,   1015.     Rehearing   Denied 

July  2,   1915.) 

L  Biixs  AND  Notes  €=>363  —  Subsequeitt 

INDOESEES— Rights  of. 

Where  the  makers  paid  the  payees  the 
amount  of  notes  which  the  payees  had  pledged 
as  collateral  security,  the  holders  who  took  them 
as  security  for  an  antecedent  debt,  althougji 
holders  in  due  course  can  only  recover  the 
amount  of  the  debt,  and  they  have  the  l>urden 
of  proving  the  amount. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  K  790,  791,  060,  962;  Dec 
Dig.  <©=>363.] 

2.  Evidence  «=»67—Pbiesxjmptions— Contin- 
uance. 

Proof  that  an  insolvent  corporation,  whidi 
was  in  the  hands  of  a  receiver,  had  not,  two 
years  before  trial,  paid  anything  on  debts  to  se- 
cure which  the  corporation  had  pledged  notes, 
which  had  since  been  paid  to  it,  will  not,  on 
the  theory  of  a  presumption  of  tbe  continuance 
of  conditions,  warrant  recovery  by  the  pledgee 
on  such  notes;  the  presumption  prevailing  only 
where  the  things  are  in  their  nature  continuous. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  87,  88,  103;    Dec.  Dig.  «=>67.) 

3.  Evidence   «=>87  —  Weight  and   Som- 

CIENCY. 

Notes  executed  by  defendants  were  pledged 
to  a  bank  by  the  payee,  who  thereafter  oecame 
insolvent  In  the  meantime  defendants  paid 
tbe  amount  of  the  notes  to  the  payee.  In  an 
action  thereon,  a  deposition  by  the  bank's  loan 
officer,  made  several  years  before  trial,  showing 
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that  noUking  had  been  recetved  on  the  debt,  -waa 
offered.  Held  that,  as  a  party  is  bound  to  offer 
the  best  evidence  possible  and  cannot  rely  on  a 
presumption,  when  positive  evidence  can  be  In- 
troduce], a  recovery  could  not  be  had  on  the 
theory  tliat  there  is  a  presumption  that  the 
conditions  remained  unchanged  and  nothing  had 
been  paid  on  the  notes,  for  the  bank's  loan  offi- 
cer could  easily  have  given  testimony  as  to  the 
exact  status  of  affairs. 

[Ed.  Note. — For  other  eases,  see  Evid»>ce, 
Cent.  Dig.  §  109 ;    Dec.  Dig.  €=»87.] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty;   T.  J.  Seehom,  Judge. 

Action  by  the  Fifth-Third  National  Bank 
against  Phillip  H.  McCrory  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

Casey  &  Wright  and  CaMn  &  Rea,  all  of 
Kansas  City,  for  appellants.  Enils,  Cook  ft 
Bamett,  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff  claims  to  be  the 
indorsee.  In  due  course,  of  four  negotiable 
promissory  notes  executed  by  defendants  to 
the  Combined  Distillers  of  Kentucky,  each 
for  $ie0.67,  and  each  dated  April  4,  1908, 
due,  respectively,  September,  April,  May,  and 
June  10th  thereafter.  The  judgment  in  the 
trial  court  was  for  the  plaintiff. 

It  was  conceded  at  the  trial  that  two  of 
the  notes  were  unpaid,  but  as  to  the  others 
defendants'  claim  was  that  they  had  been 
paid  to  the  payee  before  plaintiff  acquired 
them,  exc^t,  perhaps,  a  nominal  amount, 
and  that  plaintiff  was  not  a  good-faith  holder 
for  value.  In  due  course.  Plaintiff  claims  to 
have  acquired  the  notes  from  the  Distillers' 
Company  before  they  were  due  as  collateral 
security  for  advances  of  money  loaned  to 
that  company.  The  case  was  before  this 
court  on  another  occasion,  and  will  be  found 
In  164  Mo.  App.  144,  148  S.  W.  207,  where 
the  facts,  as  then  Involved,  are  stated. 

[1]  The  facts  upon  which  the  result  of  the 
present  appeal  depends  are  simple:  The  notes 
having  been  paid  by  defendants  to  the  Dis- 
tillery Company,  and  plaintiff  only  claiming 
to  bold  them  as  collateral  security  for  an 
antecedent  debt,  it  could  only  recover  the 
amonnt  of  that  debt,  and  the  burden  waa  on 
the  plaintiff  to  prove  such  debt  and  the 
amount  of  It  Johnson  v.  Orayson,  230  Mo. 
380,  403-407,  130  S.  W.  673 ;  Link  v.  Jackson, 
158  Mo.  App.  63,  139  S.  W.  588;  Bank  v. 
Hanks,  142  Mo.  App.  110, 125  S.  W.  221.  For 
it  must  be  clear  that  if  defendants  paid  the 
notes  to  the  Distillery  Company,  and  they 
must  now  pay  again  to  plaintiff  as  an  Inno- 
cent Indorsee,  they  should  not  pay  more  than 
It  Is  entitled  to  receive  on  Its  principal  debt. 

[2]  Plaintiff  claims  that  It  made  such  proof 
In  the  deposition  of  its  supervisor  of  loans. 
It  may  be  conceded  that  the  deposition  did 
show  that  the  notes  were  acquired  by  plain- 
tiff from  the  Distillery  Company  In  good 
faith,  before  they  were  due,  as  collateral 
security  for  a  loan  made  to  the  company,  and 


that  no  part  of  such  loan  had  been  paid,  and 
that  that  company  was  Insolvent  and  in  the 
hands  of  a  receiver.  But  defendant  calls  at- 
tention to  the  fact  that  the  deposition  was 
taken  2%  years  before  the  trial  of  the  case, 
and  therefore  It  was  not  proof  that  plaintiff 
had  not  received  payment.  In  whole  or  In 
part,  after  the  deposition  was  taken  and  be- 
fore the  trial.  Plaintiff  responds  to  this  by 
insisting  that,  though  the  evidence  related  to 
a  condition  existing  2%  years  anterior,  yet 
the  evidence  Is  sufficient,  under  the  rule  of 
law  that  a  condition  shown  once  to  have  ex- 
isted wHl  be  presumed  to  continue  until  the 
contrary  appears. 

The  law  as  to  the  presumption  of  the  con- 
tinuance of  things  or  conditions  shovra  to 
have  once  existed  Is  frequently  stated  In  such 
general  terms  as  to  be  confusing  and  mis- 
leading. The  application  of  a  presumption 
of  continuance  of  the  condition  of  things  de- 
pends upon  what  they  are.  If  the  things 
are  such  as  in  their  nature  are  not  contin- 
uous, then  there  Is  no  presumption.  The  pre- 
sumption, itself  depending  on  the  nature  of 
things,  should  never  be  allowed  such  appli- 
cation as  will  oppose  the  nature  of  such 
things.  Certain  conditions  In  the  affairs  of 
men,  or  things,  may  be  renewed  from  time 
to  time,  and  have  no  continuity.  Others  are 
Ukely,  In  the  general  order,  to  contlmie,  and 
usually  do  continue,  for  a  longer  or  shorter 
period,  and  the  force  or  persuasiveness  of 
the  presumption  of  their  continuance  de- 
pends upon  Infonnatlon,  observation,  and  ex- 
perience. 

[3]  But  there  Is  an  Inquiry  which  we  think 
stands  as  a  reason  In  the  way  to  an  affirm- 
ance of  the  judgment  It  Is  this:  Has  plain- 
tiff a  right  to  ask  the  aid  of  a  presumption? 
A  fundamental  rule  of  evidence  Is  that  which 
requires  a  litigant  to  put  bis  best  foot  for- 
ward. It  Is  laid  down  in  GreenleaTs  Evi- 
dence, vol.  1,  {  82,  that: 

"A  fourth  rule  which  governs  in  the  produc- 
tion of  evidence  is  that  which  requires  tne  best 
evidence  of  which  the  case  in  its  nature  is  sus- 
ceptible. This  rule  does  not  demand  the  great- 
est amount  of  evidence  which  can  possibly  be 
given  of  any  fact ;  but  its  design  is  to  prevent 
the  introduction  of  any  which,  from  the  nature 
of  the  ease,  supposes  that  better  evidence  is  in 
the  possession  of  the  party.  It  is  adopted  for 
the  prevention  of  fraud;  for,  when  it  is  appar- 
ent that  better  evidence  is  withheld,  it  is  fair 
to  presume  that  the  par^  had  some  sinister  mo- 
tive for  not  producing  it,  and  that,  if  offered, 
his  design  would  be  frustrated.  The  rule  thus 
becomes  essential  to  the  pure  administration 
of  justice.  In  requiring  the  production  of  the 
beat  evidence  applicable  to  each  particular  fact, 
it  is  meant  that  no  evidence  shall  be  received 
which  is  merely  substitutionary  in  its  nature, 
so  long  as  the  original  evidence  can  be  had." 

A  presumption  Is  only  allowed  from  neces- 
sity, to  prevent  a  failure  of  justice,  In  cases 
where  the  Utlgant  has  nothing  better.  It  Is 
not  allowed  when  the  party  seeking  Its  In- 
dulgence, knows,  or  has  evidence  of,  the  ac- 
tual fact;   that  is,  when  a  Utigant  does  not 
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need  It,  be  should  not  ask  It  Surge  ▼.  Rail- 
road, 244  Mo.  76,  94-96,  148  S.  W.  92B ;  Tet- 
wiler  T.  Railroad,  242  Mo.  loa  clt  194,  145 
S.  W.  780;  Glassman  v.  Henley,  182  Mo. 
App.  320,  170  S.  W.  403.  Those  were  cases 
where  the  facts  were  drawn  ont  In  evidence. 
But  the  reason  must  necessarily  apply  where 
the  facts  are  In  the  knowledge  of  the  party 
and  witnesses  and  are  kept  back.  In  Mock- 
owlk  V.  RaUroad,  196  Mo.  550,  571,  94  S.  W. 
256,  the  Supreme  Court  said  that  whether  re- 
liance was  placed  upon  certain  ordinances 
was  a  fact  susceptible  of  proof  as  other  facts, 
and  should  be  proved  by  the  best  evidence 
of  which  the  case  would  admit;  and  that 
the  plalntUt  In  that  case,  of  all  men,  Icnew 
what  the  facts  were^  and,  having  declined  to 
speak,  he  should  not  be  allowed  to  invoke  the 
aid  of  a  friendly  presumption. 

Plaintiff's  witness  in  charge  of  Its  loan 
department,  and  plaintiff  Itself,  bad  personal 
knowledge  of  the  fact  whether  all,  or  any 
part,  of  the  Distillery  Company's  debt  was 
unpaid  at  the  time  of  the  trial.  They  bad 
knowledge  of  all  the  facts,  and  It  seems  Idle 
to  say  that  they  should  have  the  assistance 
of  a  presumption  of  a  matter  the  truth  of 
which  they  have  actual  knowledge.  A  sup- 
posable  Instance  will  well  Illustrate  the  cor- 
rectness of  this  view.  PlatntlfTs  witness,  as 
already  stated,  was  Its  superintendent  of 
loans.  In  charge  of  Its  loan  to  the  Distillery 
Company,  for  the  payment  of  which  the  notes 
In  controversy  are  claimed  to  have  been 
pledged  as  collateral.  Suppose,  at  the  trial, 
he  had  been  asked  directly  if  the  Distillery 
Company  owed  it  that  loan,  and  he  had  an- 
swered that  the  company  did  owe  it  2^ 
years  prior  to  the  trial.  Would  the  witness 
have  been  allowed  to  suppress  or  conceal  his 
knowledge  of  present  actual  C(«diti(«)s,  and 
state  a  condition  so  long  in  the  past?  Would 
plaintiff  have  been  permitted  to  say  that  such 
an  answer  proved  the  Indebtedness  existed 
at  the  trial?  And  would  not  such  an  un- 
natural and  unreasonable  course  be  sugges- 
tive of  a  fraudulent  neceslty  to  conceal  the 
truth  as  it  existed  at  the  trial? 

It  Is  scarcely  necessary  to  add  that  we 
have  not  a  case  Involving  that  class  of  pre- 
sumptions arising  in  cases  presenting  the 
feature,  res  ipsa  loquitur,  which,  In  effect, 
are  instances  where  proof  of  one  thing  is 
proof  of  another  thing  following  from  the 
first  Mor  are  we  dealing  with  that  class  of 
cases  where,  a  creditor  proving  his  debtor's 
obligation  to  him,  the  harden  Is  on  the  debtor 
to  show  subsequent  payment  or  discharge. 
In  such  instance  the  debtor  must  luiow  wheth- 
er be  has  paid  his  debt  But  the  question 
we  have  in  this  case  is  whether  a  third  per- 
son has  paid  his  debt  to  one  who  is  seeking 
to  recover  the  amount  of  it  from  another 
who  Is  said  to  owe  such  third  person;  the 
nature  of  the  case  being  that  the  party  so 
endeavoring  to  recover  knows  whether  the 


third  person  has  paid  tke  debt  to  Um  and 
the  other  party  does  not  know.  In  such  In- 
stance, reason  and  law  place  the  burden  on 
plaintiff  of  showing  such  Indebtedness  was 
owing  to  him. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


KOSLOSKY  et  al.  t.  BLOCH.    (No.  11678.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1915.) 

1.  NOVATIOW     «=s>3— CONSIDEKATIOIC— S-DBSn- 

TUTiON  OF  Contract. 

Where,  by  mutual  agreement  the  parties 
to  a  contract  agree  to  substitute  another  there- 
for, the  substitution  Itself  la  consideration  to 
support  tlie  new  contract. 

[Ed.   Note. — For   other   cases,   see   Novation, 
Cent   Dig.  {  3;    Dec.   Dig.   iS=>3.] 

2.  CONTBACTB  «=»237  — MODIKCATIOW  — OOH- 
SIDEBATION. 

Where    defendant    agreed    with    plaintiffs 

that,  since  suits  to  enforce  mechanics'  liens 
had  been  instituted  against  them,  he  would  de- 
fend such  suits,  and  settle  and  compiromise 
claims  for  labor  and  material,  etc.,  for  a  speci- 
fied payment  a  second  contract  whereby  the 
plaintiffs  agreed  to  paj^  defendant  a  further 
amount  for  settling  a  smgle  one  of  the  claims 
referred  to  in  the  first  contract,  was  unenforce- 
able as  without  consideration. 

[Ed.   Note.— For  other   cases,  see   Contracts, 
Cent  Dig.  ii  1119-1122;    Dec.  Dig.  «=>237J 

3.  MoBTQAOES  €=93SS— Suit  to  Enjoin  Sale 
— Condition   Pbecedeht— Tender. 

Where  plaintiSs  knew  that  they  owed  de- 
fendant before  suing  in  equity  to  restrain  him 
from  selling  Uieir  land  for  the  debt,  plaintiffs 
should  have  paid  or  tendered  the  amount  they 
owed. 

[Ed.  Note<— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ft  1026-1035;    Dec.  Dig.  <S=»338.] 

4.  Tender  «=34— Excuse  tor  Failukb— Use- 
lessness. 

Tender  may  be  dispensed  with  when  it  is 
apparent  that  it  would  be  useless  and  vain. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  §  5;    Dec.  Dig.  <8=»4.] 

5.  MoBTOAOEs  $=»338— RESTBAiNiNa  Saix  or 
Land  fob  Debi>— Tender  of  Amount  Due 
^Necessity. 

Where  plaintiffs  sued  in  equity  to  restrain 
a  sale  of  their  land  for  debt  and  to  cancel  the 
debt  since  the  action  naturally  included  an  ac- 
count between  the  parties  with  reference  to 
payments  made,  to  determine  if  anything  was 
yet.  due,  the  fact  that,  while  plaintiSs  mistaken- 
ly believed  the  whole  debt  was  paid,  there  was 
really  something  due,  did  not  bar  a  prosecution 
of  the  action  because  no  tender  was  made  lie- 
fore  bringing  suit;  it  being  sufficient  that 
plaintiffs  tender  the  amount  in  court  as  soon  as 
it  was  ascertained. 

lEd.  Note.— For  other  cases,   see  Mortgages, 
Cent  Dig.  H  102(^-1035 ;    Dec.  Dig.  <8=»338.] 

6.  Mobtgaqes  «=»338— Restraining  Sai»— 
Costs— Peesons    E'ntitled. 

Where  plaintiff,  sued  to  restrain  the  sale 
of  their  land  for  a  debt  and  to  cancel  it,  it  ap- 
pearing on  trial  that  an  amount  was  owin^  de- 
fendant which  plaintiffs  tendered  in  court  judg- 
ment for  costs  should  have  been  entered  for  de- 
fendant. 

[E3d.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  if  1026-1035 ;   Dec.  Dig.  «=>338.] 
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Appeal  from  Circuit  CSonrt,  Jackson  Conn- 
ty,   T.  J.  Seehom,  Judge. 

Suit  by  Louis  Kosloaky  and  anotber  against 
Leon  Bloch.  Decree  for  plaintiff,  and  costs 
assessed  against  defendant,  who  appeals. 
Affirmed,  except  as  to  costs,  as  to  which  the 
judgment  Is  reversed  and  remanded,  with  di- 
rections to  render  Judgment  for  defendant 

C.  A.  Loomls  and  H.  H.  McCluer,  both  of 
Kansas  City,  for  appellant.  Ben  B.  Estill,  of 
Kansas  City,  for  respondents. 

ELLISON,  P.  J.  Defendant  Bloch  held  a 
deed  of  trust  given  to  a  trustee  to  secure  a 
debt  of  $625  due  to  Bloch  from  plaintiffs. 
Bloch  was  proceeding  to  foreclose  the  deed 
of  trust,  and  plaintiffs  sued  out  an  injunc- 
tion, forbidding  a  foreclosure  and  asking  a 
cancellation  on  the  ground  that  the  debt  had 
been  satisfied.  The  trial  court  found  there 
was  due  Bloch  a  balance  of  $53,  which  plain- 
tiffs thereupon  tendered  to  blm,  and,  on  his 
refusal  to  accept,  paid  it  Into  court  A  de- 
cree was  then  entered  for  plaintiff  and  the 
costs  assessed  against  defendant  Bloch  then 
appealed. 

It  appears  that  plaintlfb  desired  to  bund 
some  apartment  houses  on  ground  owned  by 
them  in  Kansas  City  and  which  was  Incum- 
bered with  a  mortgage  for  $6,500.  They 
were  unfortunate  with  the  buUdlng,  in  that, 
while  they  paid  contractors,  the  latter  did 
not  pay  for  labor  and  material,  and  the  con- 
sequence was  that  various  liens  were  filed 
against  the  building  and  plaintiffs  bid  fair  to 
lose  it  and  their  money  too.  In  this  situa- 
tion they  secured  the  service  of  Bloch  to  do 
for  them  the  best  he  could  towards  relie^'ing 
them  of  their  difficulties  by  way  of  defend- 
ing, settling,  and  compromising  lien  claims 
and  obtaining  additional  loans  with  which  to 
complete  the  building.  Their  contract  with 
Bloch  was  in  writing,  expressing  fully  and 
clearly  his  obligation  to  perform  that  service 
for  which  they  were  to  pay  him  $62S.  He 
immediately  proceeded  with  the  business.  He 
made  an  arrangement  whereby  the  mortgage 
then  on  the  property  was  canceled  and  a 
new  one  placed  for  $8,000  and  a  second  for 
$5,000.  Plaintiffs  had  paid  Bloch  $125  in 
cash  and  now  gave  him  a  note  for  $500  with  a 
third  deed  of  trust  (the  one  now  In  contro- 
yersy)  to  secure  it.  Bloch  then  compromised 
or  settled  all  the  claims  against  the  building 
except  one,  known  as  the  Wilson  Lumber 
Company  claim  for  $862.  That  company  re- 
fused to  compromise,  and  that  sum  was  left 
'With  the  agents  who  had  furnished  plaintiffs 
the  money  and  taken  the  first  and  E«cond 
mortgages,  so  that  their  principal  would  be 
safe  in  case  the  Wilson  Company  maintain- 
ed its  lien.  It  was  then  concluded  to  con- 
test the  lien,  and  it  was  defeated  in  court 
This  defense  of  the  Wilson  Company  claim 
was  made  the  eircuse  or  basis  for  another 
contract  with  Bloch  signed  shortly,  perhaps 
a  month,  after  the  first  one,  in  which  they 
agreed  to  pay  Bloch  one-half  of  flie  Wilson 


Company  claim  if  he  defeated  the  case  in 
toto,  or  one  half  of  whatever  he  reduced  it 
The  contract  further  authorized  Bloch  "to 
appoint  such  other  attorney,  or  attorneys,  as 
may  be  necessary,  or  as  be /may  deem  proper." 

[1J  This  case  turns  on  the  legal  force  of 
the  last  contract;  for  it  was  shown  that 
various  payments  were  made  to  Bloch  which 
he  testified  he  applied  to  the  payment  of 
what  he  claims  was  due  him  under  the  last 
contract,  whereas  plaintiff  Insists  they  owed 
nothing  on  that  contract  and  that  the  pay- 
ments were  made  on  what  was  owing  blm 
on  the  first  contract.  The  ground  of  plain- 
tiff's contention  that  the  last  contract  had  no 
legal  force  is  that  It  was  wholly  without  con- 
sideration, for  the  reason  that  It  was  an 
agreement  to  pay  him  again  for  what  he  was 
already  obliged  to  do  by  the  first  contract. 
On  the  other  hand,  Bloch  claims  it  is  valid 
as  being  a  substitution  for  the  first  contract, 
and  that  in  substituted  contracts  the  substi- 
tution Itself  is  a  consideration;  and  that  is 
the  law.  Carman  v.  Ilarrah,  182  Mo.  App. 
365,  376,  170  S.  W.  388;  Smith  v.  Crane,  1C9 
JIo.  App.  695,  154  S.  W.  857 ;  Pottery  Co.  v. 
Folckemer,  131  Mo.  App.  105,  110  S.  W.  598 ; 
Pressed  Brick  Co.  v.  Burr,  76  Mo.  App.  380 ; 
Cannon  Co.  v.  Boswell,  117  Mo.  App.  473,  93 
S.  W.  355. 

[2]  But  it  only  requires  a  glance  at  the 
two  contracts  to  see  that  the  agreement  in 
the  second — ^the  defense  of  the  Wilson  Lum- 
ber Company  claim — was  precisely  what  he 
agreed  to  do  in  the  first.  In  the  first,  it  is 
recited  that : 

"Whereas  suits  to  enforce  mechanics'  hens 
have  been  instituted  by  claimauts:  •  *  • 
Now,  therefore,  inasmuch  as  it  is  necessary  for 
said  Koslosky  to  employ  an  attorney  to  ac- 
complisli  the  following  results,  to  properly  de- 
fend said  lien  suits,  to  settle  and  compromise 
claims  for  labor  and  material,  by  securing  dis- 
counts and  otherwise,  *  •  *  to  secure  a  loan 
or  loans:  «  •  •  Now  it  is  agreed  that 
Ix>uis  and  Sarah  Koslosky  hereby  employ  Leon 
E.  Bloch,  as  their  attorney,  to  do  and  perform 
the  services  and  accomplish  the  results  above 
specified,  and  be  agrees  to  perform  said  services 
and  accomplish  the  results  stated,  for  the  ag- 
gregate sum  of  six  hundred  and  twenty-five  dol- 
lars, which  Louis  and  Sarah  Koslosky  agree 
to  pay  him  for  said  services  in  the  following 
mannei--$125  February  20th,  $100  when  build- 
ing is  completed  ready  for  occupancy  and  all 
expenses  paid,  and  $400  when  suits  and  liens 
are  all  settled  and  property  released,"  etc. 

The  eecoai  contract  was  by  no  means  a 
substitution  for  the  first  It  was  merely  an 
attempt  to  fix  an  additional  charge  for  per- 
forming one  of  the  parts  named  in  the  first 
contract  which  be  bad  specifically  agreed  he 
would  perform  for  a  price  specified  in  that 
contract  It  was  palimbly  nudum  pactum. 
Llngerfelder  v.  Wainrlght  103  Mo.  578,  15. 
8.  W.  844 ;  Lappin  v.  Crawford,  186  Mo.  462, 
471,  86  S.  W.  635 ;  Wear  Bros.  v.  Scbmelzer, 
92  Mo.  App.  314,  323;  Wilt  v.  Hammond, 
179  Mo.  App.  406,  165  S.  W.  862;  Koerper 
V.  Royal  Inv.  Co.,  1(M2  Mo.  App.  548,  77  S.  W. 
307;  Storck  v.  Mesker,  65  Mo.  App.  26;  Oir 
V.  Sanford,  74  Mo.  App.  187. 
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There  Is  one  part  of  the  second  contract 
which  authorized  Bloch  to  employ  another 
attorney  to  assist  blm  in  the  Wilson  Lnmber 
Company  lien,  which  the  trial  court  seems 
to  have  allowed  to  stand  on  the  gronnd  that 
Bloch  had  made  the  employment  under  such 
authority.  That  phase  of  the  case  was  In 
Bloch's  favor,  and  against  plaintiffs  who  are 
not  appealing ;  and  hence  it  Is  not  before  us 
for  decision. 

[3,  4]  Notwithstanding  the  trial  court  found 
against  the  validity  of  the  second  contract  In 
its  provision  for  a  second  fee  for  Bloch's 
services,  it  nevertheless  found  that  there  was 
a  balance  of  ?53  due  him  under  the  first  con- 
tract. Plaintiffs,  by  making  a  tender  of  that 
sum  and  depositing  It  in  court,  admitted  it 
was  due.  Johnson  v.  Garlichs,  63  Mo.  App. 
578,  and  authorities  there  cited.  And  there- 
fore Bloch  had  the  right  to  proceed  with  the 
foreclosure  of  his  deed  of  trust  up  to  the 
date  of  the  tender.  The  matter  of  tender  is 
thus  made  a  second  feature  of  the  case,  and 
that,  in  fact,  only  affects  the  costs.  For,  in 
our  view  of  the  evidence,  under  the  law  ai)- 
pHed  by  the  trial  court,  and  we  think  prop- 
erly, Bloch  Is  faring  well  to  be  allowed  the 
$53  balance  found  by  the  court,  and  the  only 
question  about  the  propriety  of  the  Judgment 
is  whether  plaintiffs  should  have  tendered 
the  costs.  Since  the  tender  is  a  concession 
that  a  balance  was  owing  to  Bloch,  ordinari- 
ly plaintiffs,  if  they  knew  It  was  due,  should 
have  paid  or  tendered  that  sum  before  filing 
the  bill  for  injunction.  Realizing  this,  plain- 
tiffs seek  to  avoid  the  effect  of  it,  by  invoking 
that  rule  of  law  which  permits  dispensing 
with  a  tender  when  it  is  apparent  it  would 
be  a  useless  and  vain  thing  to  do.  Blodi 
goes  farther  and  seems  to  take  the  position 
that  a  tender  was  a  necessary  prerequisite  to 
the  filing  of  the  bill. 

[(,  6]  We  are  of  the  opinion  tliat  neither  of 
these  rules  of  law  are  applicable  to  the  legal 
nature  of  the  case  and  the  facts.  The  action 
being  in  equity  for  injunction  to  restrain  a 
sale  of  land  for  debt,  and  to  cancel  the  debt, 
naturally  included  an  adjustment  or  account- 
ing between  the  parties,  in  reference  to  pay- 
ments. The  fact  that  plaintiffs  mistakenly 
believed  the  whole  debt  was  paid  ought  not 
to  bar  a  prosecution  of  the  action  If  it  turn- 
ed out  on  trial  that  something  was  still  due. 
It  would  be  unreasonable  to  turn  them  out 
of  court  for  such  mistake  and  require  them 
to  make  a  tender  and  begin  over  again.  It 
was  enough  that  they  made  the  tender  in 
court  as  soon  as  the  amount  was  ascertained. 
They  were  not  required  to  make  the  tender 
as  a  prerequisite  to  bringing  their  bill. 
Barnard  v.  Cushman,  35  111.  451,  454 ;  Nye  v. 
Swan,  49  Minn.  431,  437,  52  N.  W.  89;  Soell 
v.  Hadden,  85  Tex.  182,  188,  19  S.  W.  1087. 
See,  also,  in  this  connection,  opinions  of 
Judges  Sherwood  and  Black  in  Kline  v.  Vo- 
gel,  90  Mo.  239,  1  S.  W.  733,  2  8.  W.  408. 
Having  made  that  tender,  it  is  inconsistent 


now  to  set  up  the  excuse  that  they  were  re- 
lieved from  a  tender  by  the  claimed  fact  that 
defendant  would  not  have  accepted  it.  They 
did  right  in  Immediately  tendering  and  de- 
positing into  court  the  amount  of  balance 
found  to  be  owing.  And  the  court  was  right 
in  rendering  Judgment  for  plaintiffs,  but  we 
think  erred  in  assessing  the  costs  against  de- 
fendant GUM  v.  McKleown,  141  IlL  2SS,  31 
N.  E.  314. 

The  Judgment  will  therefore  be  affirmed 
except  as  to  the  costs,  as  to  which  it  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  defendant  for 
the  costs.    All  concur. 


BELCH  V.  ROBERTS.    (No.  11540.) 

(ECansas  City  Court  of  Appeals.     Missouri. 
June  14,  1915.) 

1.  Bills  and  Notes  «=>390— Pbeskntueht— 

AC00MI(ODA.TION    1'APEB. 

Where  the  indorser  of  a  DOte,  made  for  his 
accommodation,  knew  that  the  payee  would  look 
to  him  for  payment,  and  that  the  accommoda- 
tion maker  would  not  pay  it,  presentment  was 
not  necessary,  under  Rev.  St.  1909,  §  10050, 
providing  that  presentment  Is  not  required  to 
charge  an  indorser,  where  the  instrument  is 
made  for  his  accommodation,  and  he  has  no  rea- 
son to  expect  that  it  will  be  paid  if  presented. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  1022-1028;  Dec.  Dig.  «=» 
396.] 

2.  Bills  and  Notes  <g=>422— Presentment — 
Waives. 

An  express  waiver  of  presentment  of  a  note 
by  the  indorser,  with  full  knowledge  of  the  facts, 
removes  the  defenses  of  want  of  presentment 
and  notica 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f{  llOe-1208;  Dec  Dig.  «==» 
422.] 

3.  Witnesses  «=»181— Competency— Waiver 
OF  Incompetenot. 

In  an  action  to  charge  the  estate  of  a  de- 
ceased indorser  of  a  note,  the  payee  was  compe- 
tent to  testify,  where,  in  the  probate  court  her 
incompetency  was  waived  by  failure  to  object 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  727,  728;    Dec  Dig.  «=9l81.] 

4.  Appeal  and  Ebbob  <3=3l073— Revbbsal — 
Gbounds— Ebbor  in  Judgment. 

Under  Rev.  St  1909,  §  2198,  which  pro- 
vides that  no  execution  shall  issue  on  a  judg- 
ment against  an  administratrix,  that  execution 
is  awanled  by  the  judgment  but  has  not  been 
issued,  is  no  ground  for  reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4240-4247;  Dec  Dig.  «S=» 
1073.] 

Appeal  from  Cireult  Court,  Cole  County; 
Jack  G.  Slate,  Judge. 

Action  by  Idle  M.  Belch  against  Nancy  M:. 
Roberts,  executrix  of  J.  S.  Roberts,  deceas- 
ed. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed  and  remanded,  with 
directions. 

Pope  Se  Lohman,  of  Jefferson  City,  for  ap- 
pellant A.  T.  Dumin,  of  Jefferson  City,  for 
respond^it 
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TRIMBLO,  J.  This  case  arose  in  the  pro- 
bate court  upon  a  demand  presented  against 
the  estate  of  Josephus  Roberta,  deceased, 
based  upon  a  negotiable  promissory  note  dne 
one  day  after  date,  signed  by  Edward 
Xoang  and  wife,  payable  to  the  order  of 
Josepbus  Roberts,  and  by  him  indorsed  to 
respondent  The  probate  court  heard  the 
evidence  and  allowed  the  claim,  putting  It 
in  the  sixth  dass  of  demands.  The  estate 
appealed  to  the  circuit  court,  where  the 
case  waa  tried  de  novo  before  a  Jury,  which 
returned  a  verdict  against  the  estate,  and  it 
appealed  to  this  court 

At  the  doee  of  plaintiff's  evidence,  the 
defendant  demurred  and,  being  overruled 
stood  on  the  demurrer.  Appellant's  main 
contentions  are  that  the  demurrer  should 
have  been  sustained,  and  that  the  court  er- 
roneously overruled  the  objection  to  the  com- 
petency of  one  of  plaintiff's  witnesses. 

[1]  The  evidence  shows  that  plaintiff  was 
the  owner  and  holder  of  the  note  sued  on ; 
that  the  money  represented  by  the  note  was 
hers  and  was  furnished  by  her;  that  Roberts, 
desiring  to  sell  a  lot  to  Young,  procured  the 
loan  from  plaintiff.  Young  had  no  projwrty, 
and  his  note  was  worthless,  so  Roberts  had 
Young  to  execute  the  note  to  him,  and  he 
immediately  indorsed  it  to  plaintiff.  The 
evidence  is  dear  that  the  transaction  was 
procured  and  arranged  by  Roberts,  and  that 
the  note  was  made  for  his  accommodation. 
It  Is  also  clear  that  Roberts  had  no  reason 
to  expect  that  it  would  be  paid  If  presented 
for  payment.  In  fact,  the  evidence  shows 
that  he  knew  It  would  not  be  paid,  and 
agreed  that  he  would  take  care  of  the  note 
and  be  responsible  for  It,  and  that  he  fully 
understood,  when  the  note  was  executed,  that 
he  was  the  one  to  whom  the  plEitntlff  looked 
for  pajnnent,  and  not  Young.  Section  10050, 
R  S.  Mo.  1909,  of  the  Negotiable  Instruments 
Act,  provides  that : 

"Presentment  for  payment  is  not  required  in 
order  to  charf^e  an  indorser  where  the  instru- 
ment was  made  or  accepted  for  his  accommoda- 
tion and  he  has  no  reason  to  expect  that  the 
instrument  will  be  paid  if  presented." 

[2]  In  addition  to  this,  the  evidence  dear- 
ly shows  that,  even  If  the  note  had  been  exe- 
cuted under  circumstances  which  required 
presentment  for  payment  and  notice  to  the 
Indorser,  stUl  Roberts  expressly  waived  such 
requirement  and  promised  to  pay  it,  with 
full  knowledge  of  the  facts.  This  took  away 
any  defense  on  the  ground  of  want  of  pre- 
sentment and  notice.  Worklngmen's  Banking 
Ck).  V.  Blell,  57  Mo.  App.  410;  Laumeler  v. 
Hallock,  103  Mo.  App.  116,  77  S.  W.  347; 
Brlttaln  v.  Murphy,  118  Mo.  App.  235,  94  S. 
W.  303;  Baumelster  v.  Kuntz,  53  Fla.  340, 
42  South.  886;  section  10079,  R.  S.  Mo.  1909. 

[3]  The  plaintiff  was  Introduced  as  a  wit- 
ness, but  the  objection  was  made  that  she 
was  incompetent  to  testify,  since  the  other 
party  to  the  contract  or  cause  of  action  was 


dead.  Thereupon  It  was  shown  by  uncontra- 
dicted evidence  that,  In  the  trial  of  the  case 
in  the  probate  court,  the  plaintiff  testified, 
and  her  incompetency  was  waived,  because 
no  objection  was  made  at  that  time.  When 
this  was  shown,  the  court  overruled  the  ob- 
jection and  allowed  her  to  testify.  There 
was  no  error  In  so  doing.  Imboden  v.  St. 
Louis  Union  Trust  Co.,  Ill  Mo.  App.  220, 
86  S.  W.  263 ;  Tomlinson  v.  Ellison,  104  Mo. 
105,  loc.  dt  114, 16  S.  W.  201;  Ess  v.  Griffith, 
139  Mo.  322,  loc.  dt  329,  40  S.  W.  930;  Rice 
v,  WaddlU,  168  Mo.  99,  loc.  dt  119,  67  S.  W. 
605;  Jones  v.  Prudential  Ins.  Ca,  173  Mo. 
App.  1,  155  S.  W.  1106. 

[4]  It  Is  finally  dalmed  that  the  judgment 
is  erroneous  because  it  awards  execution 
against  the  administratrix.  This  is  no  ground 
for  the  granting  of  a  new  trial.  It  Is  true 
no  execution  can  be  issued.  The  only  way 
the  judgment  can  be  enforced  Is  by  filing 
the  same  In  the  probate  court  for  classifica- 
tion and  allowance  as  a  demand  against  the 
estate,  as  provided  for  in  section  2198,  R.  S. 
Mo.  1909.  But  no  execution  has  been  Issued, 
and  none  will  be.  The  statute  does  not  in- 
validate the  judgment.  It  merely  provides 
that  no  execution  shall  issue  thereon. 

The  judgment  as  establishing  a  demand 
against  the  estate  should  be  affirmed.  But 
although  It  may  not  be  necessary,  the  cause 
will  be  remanded,  with  directions  to  modify 
the  judgment  so  as  to  eliminate  the  award 
of  execution  and  directing  the  filing  of  a 
certified  copy  of  the  Judgment  In  the  probate 
court  for  dasslQcatlon  and  allowance  against 
said  estate. 

It  is  so  ordered.    All  concur. 


SAILORS   V.   WESTCHESTER  FIRE   INS. 
CO.     (No.  11561.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14,  1915.) 

Ihbttbance   «=»665— Actions   on   Policks— 

Findings  of  Fact. 

In  an  action  on  a  fire  insurance  policy, 
where  plaintiff  claimed  an  agreement  with  de- 
fendant's adjuster  for  the  payment  of  a  certain 
sum  in  full  settlement,  and  defendant  claimed 
that  such  sum  was  intended  to  represent  the 
actual  cash  value  of  the  property  destroyed,  evi- 
dence held  to  sustain  a  finding  that  the  sum 
agreed  upon  was  to  be  paid  in  fuU  settlement. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig;  §§  1555,  1707-1728;  Dec.  Dig.  <S=> 
665.] 

Appeal  from  Circuit  Court,  Bates  County; 
C.  A.  CaMrd,  Judge. 

Action  by  Mrs.  Lou  Sailors  against  the 
Westchester  Fire  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  and  W.  O. 
Jackson,  of  Butler,  for  appellant  H.  E. 
Sheppard,  of  Rich  Hill,  and  Silvers  &  Silvers, 
of  Kansas  Glty,  for  respondent 
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TRIMBLE,  J.  This  is  a  suit  upon  a  poUcy 
of  fire  insurance  in  tbe  sum  of  $1,500  on  tlie 
furniture  and  contents  of  a  hotel  which  burn- 
ed, and  tlie  insured  property  was  thereby 
totally  destroyed. 
The  policy  contained  a  clause  saying: 
"The  company  shall  not  be  liable  for  a  great- 
er amount  than  three-fourths  of  the  actual 
cash  value  of  the  property  covered  by  this  pol- 
icy at  the  time  of  such  loss." 

When  the  adjuster  called  upon  plaintiff 
after  the  fire,  she  submitted  an  account  or  in- 
ventory of  what  she  had  lost  This  inventory 
showed  that  the  property  cost  something  over 
$2,000,  but,  if  we  understand  tbe  record,  did 
not  say  what  tbe  sound  cash  value  was  at  the 
time  of  tbe  fire.  Tbe  adjuster  took  tbe  in- 
ventory to  tbe  bank  and  went  over  it  by 
himself,  and  then  told  plaintiff  the  company 
would  pay  her  $1,266.67  in  settlement  right 
away.  She  agreed  to  take  that  amount  in 
settlement  of  the  claim  on  tbe  understand- 
ing tliat  she  would  be  paid  at  once  as  soon 
as  tbe  agreement  could  be  sent  to  tbe  com- 
pany. Thereup<m  the  adjuster  prepared  a 
proof  of  loss  for  tbe  insured  to  sign.  No 
amount  was  inserted  in  this  paper  as  tbe  actu- 
al cash  value  of  the  property,  but  only  that 
tbe  total  amount  claimed  of  the  company 
under  the  policy  was  $1,266.67,  which  was  the 
amount  Mrs.  Sailors  had  agreed  to  accept  in 
settlement  of  her  claim.  The  plaintiff  sign- 
ed and  swore  to  tills  document  before  a  no- 
tary, and  tbe  adjuster  took  possession  of  it. 
Some  time  later  in  the  day  the  adjuster 
came  to  Mrs.  Sailors  and  told  her  he  had 
found  out  that  the  poUcy  contained  a  three- 
fourths  value  clause  and  be  would  have  to 
reduce  tbe  amount  to  be  paid  her  to  $950>. 
She  protested  and  refused  to  agree  to  that 
The  adjuster,  however,  having  the  proof  of 
loss  In  bis  possession,  took  it  to  Kansas  City 
with  bim,  and,  before'  sending  it  in  to  the 
company,  he  Inserted  in  it,  with  a  typewriter, 
a  statement  placing  the  sound  value  at  $1,- 
266.67,  and,  erasing  the  amount  which  Mrs. 
Sailors  had  agreed  to  accept,  placed  it  at 
$950.  As  thus  changed,  the  proof  of  loss  was 
sent  to  the  company  and  a  draft  for  $950  was 
mailed  to  her  which  she  refused  to  accept 
Thereupon  she  brought  this  suit 

The  whole  question  is:  Did  plaintiff  agree 
with  the  adjuster  that  the  actual  cash  value 
of  tbe  property  at  tbe  time  of  tbe  fire  was 
$1,266.67?  If  she  did,  then  she  is  entitied  to 
recover  only  $950.  If  she  did  not,  then,  as 
there  was  proof  that  the  property  was  worth 
over  $2,000,  she  is  entitled  to  recover  tbe 
amount  the  Jury  found  in  her  favor,  to  wit, 
$1,500. 

Tbe  question  whether  tbe  parties  agreed 
in  said  proof  of  loss  upon  tbe  actual  cash 
value  at  tbe  time  of  tbe  fire  was  submitted 
to  the  Jury,  as  was  also  the  question  whether 
tbe  adjuster  changed  the  figures  therein  and 
inserted  a  sum  as  the  actual  cash  value  with 
her  consent,  and  the  Jury  found  for  plaintiff. 

There  was  ample  evidence  that  tbe  actual 


cash  value  was  not  stated  in  the  proof  of 
loss  at  the  time  it  was  signed,  and  that  it 
was  inserted,  and  the  amount  claimed  reduc- 
ed to  $950,  after  the  proofs  reached  Kansas 
City.  Tbe  notary  who  swore  tbe  plaintUf  to 
the  proof  testified,  as  did  the  plaintiff,  that 
the  actual  cash  value  was  not  stated  therein 
at  that  time,  and  that  the  amount  claimed 
of  the  company  was  not  at  that  time  reduced 
to  $950.  In  fact  the  adjuster  admitted  that 
he  reduced  this  amount  to  $950  and  Inserted 
the  typewritten  figures  after  be  got  to  Kan- 
sas City,  but  claims  that  it  was  done  wltb 
Mrs.  Sailors'  consent  given  after  he  told  her 
of  the  three-foortbs  value  clause.  She  de- 
nies that  she  consented  or  agreed  to  tbis, 
however,  so  tbe  best  that  can  be  claimed  in 
appellant's  behalf  is  that  the  evidence  Is 
conflicting  as  to  whether  tbe  adjuster  aod 
Mrs.  Sailors  agreed  upon  tbe  value. 

If  there  is  substantial  evidence  to  support 
tlie  Jury's  finding,  it  must  be  accepted.  We 
have  carefully  gone  through  the  abstracts 
of  record  filed  by  both  sides,  and  are  fully 
convinced  that  there  is  sufficient  evidence 
to  amply  Justify  tbe  Jury  in  Its  finding.  Ac- 
cording to  the  Jury's  view,  the  only  agree- 
ment made  between  the  adjuster  and  Mra. 
Sailors  was  as  to  the  amount  to  be  paid  her 
on  an  immediate  settlement  and  that  as 
this  was  agreed  to,  no  agreement  was  made 
as  to  tbe  actual  cash  value.  Asldie  from  tbe 
statements  of  the  plaintiff  In  this  regard,  the 
inferences  to  be  drawn  from  tbe  evidence 
are  that  no  statement  as  to  tbe  actual  cash 
value  was  made  or  thought  to  be  necessary 
until  after  the  proof  of  loss  bad  been  signed 
and  tbe  adjuster  bad  discovered  the  three- 
fourths  value  clause.  There  was  no  conclu- 
sive showing  that  Mrs.  Sailors  then  agreed 
that  tbe  adjuster  should  insert  an  amount 
agreed  upon  as  the  actual  cash  value,  or  that 
she  would  accept  $950  Instead  of  the  amount 
offered  in  immediate  settlement  of  her  claim. 
The  evidence  on  this  being  conflicting,  it  was 
wholly  a  Jury  question,  and  their  verdict  is 
final. 

The  Judgment  is  therefore  afllrmed.  AU 
concur. 


JAGGI  V.  PBUDENTIAX.  INS.   CO.  OP 
AMERICA.    (No.  14043.) 

(St.  liouis  Court  of  Appeals.     Missouri.     Jnne 
8,  1915.    Rehearing  Denied  June  22,  1915.) 

1.  Appeal  and  Ebrob  ®=>927— Revikw— De- 
vuRBEB  TO  Evidence. 

In  reviewing  the  ruling  below  on  demurrer 
to  evidence,  the  appellate  court  must  view  the 
evidence  in  the  light  most  favorable  to  plain- 
tifi. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2912,  2917,  8748,  8758^ 
4024;    Dec.  Dig.  ®3»927.] 

2.  Insurance      «=»392— Lifs     iNsnBANCB— 
fobfeituke    of   pouot— nonpatmnt   of 

Pbemiums— Retention  op  Pbeuiuics. 
Where    plaintiff   beneficiary   of  a   life  in- 
surance  policy   paid   premiums,   after  nonpay- 
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ment  for  a  period  which,  under  the  provisions 
of  the  policy,  caused  it  to  lapse,  and  such  pay- 
ments were  accepted  by  the  insurer's  agent, 
who  gave  a  temporary  receipt  stating  that  it 
was  on  condition  that  the  company  would  not 
be  liable  on  the  policy  unless  it  was  in  force 
in  accordance  with  its  terms  when  payment 
was  made,  the  insurer  was  precluded  from  in- 
sisting upon  forfeiture,  since  by  retaining  the 
premiums  until  trial,  when  tender  into  court 
was  made,  it  elected  to  retain  the  benefits  of 
the  contract,  and  could  not  deny  its  validity. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §1  1041-1066,  1058-1070;    Dec.  Dig. 

3.  INSTJBANCE  ®=>668— Life  Insxtbahce— 
FoHFEiTUBE—PoucY— Question  fob  Jcbt. 

Where  there  is  substantial  evidence  of 
facts  from  which  it  may  be  found  that  an  in- 
surer has  waived  a  forfeiture  clause  in  its 
policy,  the  matter  is  for  the  Jury  under  ap- 
propriate instructions. 

[E3d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1566,  1782-1770;  Dec.  Dig.  «=» 
668.] 

4.  INSUBANOE       «=>668  — I^IKE       iKStrEAHOB— 

Vexatious  Delat — Question  fob  Jubt. 
The  question  of  vexatious  delay  on  the  part 
of  an  insurer  in  refusing  to  pay  a  loss,  render- 
ing such  insurer  liable,  under  statute,  for  dam- 
ages and  an  attorney's  fee,  is  for  the  jury  only 
when,  from  a  general  survey  of  all  the  facts 
and  circumstances  of  the  case,  an  inference 
can  be  drawn  that  the  refusal  was  unjustifiable 
and  vexatious. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.- IS  1656,  1732-1770;  Dec.  Dig.  «=» 
668.] 

6.  iNBDBAncE  «=>6e8— Life  Insubance— 
Vexatious  Refusal  to  Pay  Loss— Statute 
— Question  fob  Juby. 

In  an  action  on  a  life  insurance  policy,  the 
allowance  to  plaintiff  of  an  attorney's  fee,  un- 
der Rev.  St  1909,  S  7068,  providing  that  in 
any  action  against  any  insurance  company,  if 
it  appear  that  such  company  veratiously  refus- 
ed to  pay  the  loss,  the  court  or  Jury  may  al- 
low the  plaintiff  damages,  not  exceeding  10  per 
cent,  of  the  amount  and  a  reasonable  attorney's 
fee,  held  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1566,  1732-1770;  Dec.  Dig.  «=» 
668.] 

6.  Justices  of  the  Peace  ©=3l74— Review — 
Tbial  de  Novo  —  Pailube  to  Deuub  —  Ef- 
fect. 

Where  an  action  on  a  life  insurance  policy 
was  tried  de  novo  in  the  circuit  court,  on  ap- 
peal from  a  justice  of  the  peace,  by  failing  to 
demur,  defendant  did  not  waive  its  right  to 
question  plaintiff's  capacity  to  sue. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Si  665-693;  Dec.  Dig. 
«=>174.] 

7.  Appeai.  and  Ebbob  ®s»174— Review— Ob- 
jection Not  Raised  Below. 

Where  an  action  on  an  insurance  policy 
vraa  instituted  in  a  justice  court  and  appealed 
to  the  circuit  court  where  it  was  tried  de  novo, 
the_  insurer  not  having  raised  the  point  that 
plaintiff  was  not  within  any  of  the  classes  in 
the  facility  of  payment  clause  in  the  policy,  so 
that  she  had  no  capacity  to  sue,  oould  not 
raise  the  point  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  {S  1093,  1094,  1121-1132; 
Dec  Dig.  «=»174.] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Huso  Grimm,  Judge. 


Action  by  Alice  J«ggi  against  the  Pruden- 
tial Insurance  Company  of  America.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fordyce,  HoUlday  &  White,  of  St  Louis, 
for  appellant  James  J.  O'Donohoe,  of  St. 
Louis,  for  respondent. 


ALLEN,  J.  This  is  a  suit  upon  a  policy  of 
Insurance — what  is  ordinarily  termed  an  in- 
du.strial  i)olicy — Issued  January  81,  1910,  in- 
suring the  life  of  one  Frederick  Beckley  In  the 
sum  of  $177.  The  insured  died  February  21, 
1912,  and  this  suit  was  Instituted  June  4, 1912. 
The  cause  originated  before  a  justice  of  the 
peace,  and  found  its  way  to  the  circuit  court, 
where,  upon  a  trial  de  novo  before  the  court 
and  a  jury,  there  was  a  verdict  for  plaintiff 
for  the  amount  of  the  policy  with  interest, 
together  with  an  attorney's  fee  of  $50,  mak- 
ing a  total  of  $235.99.  From  a  judgment 
rendered  upon  such  verdict,  the  defendant 
prosecutes  this  appeaL 

The  defense  below  was  that  the  policy  had 
lapsed  for  nonpayment  of  premiums  accord- 
ing to  its  terms,  and  was  not  in  force  at  the 
time  of  the  death  of  the  insured.  It  appears 
that  the  premiums  were  paid  by  plaintiff, 
the  insured  giving  her  the  money  therefor,  up 
to  December  4,  1911,  after  which  date  no 
premiums  were  paid  until  February  16, 1912. 
On  the  latter  date  plaintiff  went  to  the  office 
of  the  company  in  the  city  of  St  Louis  and 
paid  $1.66,  being  the  amount  of  the  unpaid 
premiums  then  due.  This  sum  was  accepted 
by  the  defendant,  plaintiff  being  given  a 
"temporary  receipt,"  which  stated  that  the 
same  was  given  upon  the  condition  that  the 
company  would  under  no  circumstances  be 
liable  under  the  policy  unless  it  was  in  force 
in  accordance  with  its  terms  when  the  said 
payment  was  made.  The  policy  provides  for 
a  forfeiture  if  the  premiums  be  in  arrears 
for  a  period  of  more  than  four  weeks,  and 
that  if  the  policy  be  lapsed  for  nonpayment 
of  premiums  it  will  be  revived  within  one 
year  from  the  date  to  which  premiums  have 
been  paid  upon  the  payment  of  all  arrears, 
provided  evidence  of  the  insurability  of  the 
insured  satisfactory  to  the  company  be  fur- 
nished it  And  it  appears  that  defendant's 
agents  in  the  city  of  St.  Louis  entered  the 
insured's  name  and'  the  policy  number  upon 
its  "lapsed  policy  schedule,"  and  made  a  re- 
port to  the  home  offlce  of  the  company  to  the 
effect  that  the  poUcy  had  become  lapsed. 

There  is  a  sharp  conflict  in  the  testimony 
relative  to  plaintitTs  transaction  with  the 
company  in  respect  to  the  retention  of  the 
$1.65,  above  mentioned.  Plaintiff's  testimony 
la  that  the  agent  who  ordinarily  collected  the 
premiums  would  not  enter  it  in  the  receipt 
book  held  by  her,  assigning  as  a  reason  there- 
for the  fact  that  the  transaction  had  been 
had  at  the  company's  office,  but  gave  Iter  no 
further  information ;   that  she  (plaintiff)  was 


4=»FoT  other  cases  see  same  topic  and  KKY-NUMBBR  In  all  Key-NumberM  Digests  anfl  Indexes 

Google 


Digitized  by ' 


>8' 


1066 


177  SOUTHWESTERN  REPOBTER 


(BI«. 


not  Infonned  that  the  company  regarded  the 
policy  as  lapsed,  or  that  there  was  any  neces- 
sity of  reviving  it,  and  that  &fae  was  entirely 
ignorant  thereof.  She  further  testified  that 
she  had  never  been  tendered  back  the  pre- 
miums so  paid.  During  the  trial  defendant's 
counsel  made  formal  tender  of  the  premiums 
into  conrt.    ■ 

[1]  Further  details  of  the  evidence  need 
not  be  stated,  since  the  main  question  before 
us  pertains  to  the  ruling  below  upon  the  de- 
murrer to  the  evidence,  and  for  the  purposes 
thereof  the  evidence  is  to  be  viewed  in  the 
light  most  favorable  to  plaintlfF. 

[2]  The  trial  court  held,  in  effect,  that 
plaintiff's  evidence.  If  true,  showed  a  state  of 
facts  such  as  to  preclude  the  defendant  from 
insisting  upon  a  forfeiture  of  the  policy. 
This  holding  we  think  was  correct.  The  case 
made  by  plaintiff  is  one  where  the  insurance 
company,  with  knowledge  of  the  forfeiture, 
has  accepted  and  retained  the  premiums,  for 
the  nonpayment  of  which  it  is  attempting  to 
forfeit  the  policy.  Manifestly  its  tender  Into 
court  at  the  time  of  the  trial  would  come  too 
late,  and  avail  it  nothing.  And  if  defendant 
so  retained  the  premiums,  it  would  matter 
not  that  it  entered  insured's  name  and  policy 
number  upon  its  lapsed  policy  schedule ;  nor 
would  the  conditional  receipt  given  plaintiff 
Afford  it  any  protectlMi.  In  Andrus  v.  In- 
surance Ass'n,  168  Mo.  loc.  cit.  165,  166,  67 
S.  W.  586,  of  such  a  receipt  it  is  said: 

"The  conditional  receipt  in  use  by  the  com- 
pany is  a  snare  in  itself.  It  acknowledged  re- 
ceipt of  the  money.  It  keeps  the  money,  but 
It  says  the  policy  is  not  reinstated  by  the  ac- 
ceptance of  the  money  and  shall  continue  to 
be  null  and  void  until  the  health  certificate  is 
Bled,  and  until  the  president  and  medical  di- 
rector determine  to  reinstate  the  policy.  The 
company  must  take  one  horn  of  the  dilemma 
or  the  other.  It  cannot  retain  the  benefits  and 
deny  the  existence  of  the  contract.  If  it  does 
not  wish  the  receipt  of  the  premium  to  have 
the  effect  in  law  of  reinstating  the  policy  or  of 
preventing  a  forfeiture,  it  must  refuse  to  re- 
ceive the  money  until  the  health  certificate  is 
filed  and  until  the  president  and  medical  direc- 
tor act." 

[8]  The  law  does  not  favor  forfeitures; 
and  where,  as  here,  there  is  substantial  evi- 
dence of  facts  from  which  it  may  be  found 
that  an  insurer  has  waived  a  forfeiture 
clause  In  its  policy,  the  matter  is  one  to  be 
referred  to  the  Jury  under  appropriate  In- 
structions. See  Nichols  v.  Ins.  Co.,  170  Mo. 
App.  loc.  cit.  449,  450,  155  S.  W.  478 ;  Fran- 
cis &  Hunter  v.  A.  O.  U.  W.,  150  Mo.  App. 
347,  130  S.  W.  500;  Reed  v.  Bankers'  Union, 
121  Mo.  App.  419,  99  S.  W.  55.  We  there- 
fore hold  that  the  court  committed  no  error 
in  its  ruling  on  the  demurrer. 

[4]  Appellant  complains  of  the  action  of 
the  trial  court  in  su-'imitting  to  the  Jury  the 
question  of  vexatious  refusal  to  pay ;  it  be- 
ing urged  that  there  is  no  evidence  to  Jus- 
tify the  giving  of  s;ich  an  instruction.  The 
Jury  did  not  award  anything  by  way  of  dam- 
ages for  vexatious  refusal  to  pay,  but,  as 
said  above,  did  allowl  an  attorney's  fee  of 


$50.  Section  7068,  Rev.  Stat.  1909,  which  lias 
so  often  been  before  our  courts,  provides  that 
"in  any  action  against  any  insurance  com- 
pany •  •  •  if  It  appear  from  the  evi- 
dence that  such  company  has  vexationsly  re- 
fused to  pay"  the  loss  a  court  or  Jury  may 
allow  the  plaintiff  damages,  not  exceeding 
10  per  cent,  on  the  amount  of  the  loss,  and  a 
reasonable  attorney's  fee.  Our  courts  have 
gone  very  -far  in  leaving  to  the  discretion  of 
the  Jury  the  matter  of  awarding  such  dam- 
ages and  attorney's  fees.  See  Keller  v.  Home 
Life  Ins.  Co.,  198  Mo.  loc.  cit  460,  461,  95 
S.  W.  903;  Stix  V.  Indemnity  Co.,  175  Mo. 
App.  loc.  cit.  180,  157  S.  W.  870.  However, 
it  is  doubtless  true  that  the  question  of  vexa- 
tious delay  is  for  the  Jury  only  "when  from 
a  general  survey  of  all  of  the  facts  and  cir- 
cumstances in  the  case  an  Inference  can  be 
drawn  that  the  refusal  was  unjustifiable  and 
vexatious."  Patterson  v.  Insurance  Co.,  174 
Mo.  App.  loc.  dt.  44,  160  S.  W.  62;  KeUer 
V.  Insurance  Co.,  supra,  198  Mo.  loc.  cit.  460, 
461,  93  S.  W.  903. 

[S]  In  the  case  before  us  there  is  sufficient, 
in  our  Judgment,  to  make  the  matter  one 
for  the  Jury.  It  appears  that  formal  demand 
was  made  upon  the  company,  with  proofs  of 
death,  on  April  22,  1912.  Defendant  refused 
to  pay,  and  the  suit  was  instituted  on  June 

4,  1912.  The  defendant  had  accepted  the 
premiums  in  arrears,  and  the  Jury  found  that 
it  had  not  tendered  them  back,  whereby  it 
waived  the  forfeiture.  Ample  opportunity 
was  afforded  defendant  to  pay  the  claim 
without  litigation.  Under  such  circumstanc- 
es its  refusal  to  pay  may  be  found  to  be 
without  reasonable  cause,  and  vexatious. 

It  is  urged  that  plaintiff  is  not  entitled  to 
maintain  this  action;  that  the  insurance  is 
payable  to  the  executors  and  administrators 
of  the  insured,  who  alone  may  recover  on  the 
policy.  The  policy  has  "a  facility  of  pay- 
ment" clause  such  as  was  Involved  in  Wal- 
lace V.  Insurance  Co.,  174  Mo.  App.  110,  157 

5.  W.  1028,  and  Jones  v.  Insurance  Co.,  173 
Mo.  App.  1,  155  S.  W.  1106,  and  which  has 
been  frequently  before  our  courts.  On  be- 
half of  plaintiff  there  was  testimony  to  the 
effect  that  the  insured  requested  defendant's 
agent  who  wrote  the  insurance,  and  with 
whom  alone  the  insured  dealt,  to  make  plain- 
tiff the  beneficiary  therein;  and  the  testi- 
mony of  the  agent  is  that  he  told  the  Insured 
that  "the  company  had  no  beneficiary  on  that 
policy,"  and  that  "the  understanding  was 
that  whoever  paid  the  insurance  was  the 
beneficiary."  As  said  above,  plaintiff  regu- 
larly paid  the  insurance  with  moneys  given 
her  by  the  insured,  according  to  her  testi- 
mony; though  it  apears  that  plaintiff  with 
her  own  funds  paid  the  $1.65  above  mention- 
ed, paying  the  premiums  for  some  weeks. 

[6,  7]  In  Wallace  v.  Insurance  Co.,  supra, 
following  Jones  v.  Insurance  Co.,  supra,  we 
held  that  under  such  a  policy  as  this  it  was 
comi)etent,  under  the  circumstances  appear- 
ing, to  show  a  special  agreement  with  the 
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agent  with  whom  alone  the  Insured  dealt 
with  respect  to  the  payment  of  the  insurance. 
It  is  now  urged  that  this  plaintiff  does  not 
fall  within  any  of  the  classes  menticmed  in 
the  facility  of  payment  clause,  by.  reason 
whereof  the  case  is  to  be  distinguished  from 
the  Wallace  Case.  We  are  not  prepared  to 
say  that  this  defense  would  be  available  to 
defendant  under  all  of  the  circumstances 
present.  This  we  do  not  decide,  however,  for 
this  record  fails  to  disclose  that  the  defendant 
made  this  point  below.  It  Is  true  that  de- 
fendant's counsel  objected  to  the  testimony 
proffered  by  plaintiff  to  prove  the  agreement 
made  with  defendant's  agent  aforesaid,  and 
excepted  to  the  action  of  the  court  in  admit- 
ting the  same.  But  this  testimony  was  com- 
petent, at  least  as  far  as  it  went,  under  the 
rulings  in  the  Wallace  and  Jones  Cases,  su- 
pra. Nowhere,  so  far  as  this  record  shows, 
was  the  question  raised  below  that  plaintiff, 
as  is  claimed,  did  not  come  within  the  terms 
of  the  facility  of  payment  clause,  and  it  is 
altogether  clear  that  the  trial  court  in  no 
way  passed  upon  the  same.  During  the  trial 
defendant's  counsel  announced  In  open  court 
that  his  defense  was  that  the  policy  "was 
lapsed  for  nonpayment  of  the  premiums  and 
never  revived."  The  contention  is  that  it 
was  not  thereby  intended  to  confine  the  de- 
fense within  such  limits.  The  cause  was  on 
appeal  from  a  Justice  of  the  peace,  and  it  is 
true  that  defendant  did  not  waive  the  right 
to  question  plaintiff's  capacity  to  sue  by  fail- 
ing to  demur.  See  Wendleton  v.  Kingery, 
110  Mo.  App.  67,  84  S.  W.  102.  It  does  not 
appear  that  defendant  filed  any  answer,  but 
Its  appearance  raised  the  general  issue.  The 
record  does  not  show  that  the  defendant  at 
any  time,  or  In  any  way,  raised  below  the 
point  that  is  now  urged.  Even  where  the 
cause  originates  before  a  Justice  of  the  peace 
a  party  cannot  try  his  case  on  one  theory  be- 
low and  upon  another  theory  here.  The  pro- 
ceedings at  the  trial  show  no  reference  what- 
ever to  the  point  that  plaintiff  was  not  with- 
in the  terms  of  the  facility  of  payment 
clause.  Defendant's  Instructions,  both  those 
given  and  those  refused,  in  no  way  suggest 
this  question.  Neither  is  there  any  point 
made  concerning  the  same  in  defendant's  mo- 
tion for  a  new  trial. 

The  cause  was  tried  below  by  defendant 
upon  the  theory  that  the  Insurance  had  be- 
come forfeited  by  failure  to  pay  tlie  premi- 
ums, and  it  was  urged  that  plaintiff  was 
seeking  to  perpetrate  a  fraud  by  a  payment 
of  the  final  premiums  which  are  now  held 
constituting  a  waiver  of  the  alleged  for- 
feiture. But,  as  observed  by  the  trial  court 
In  its  memorandum  filed  in  overruling  the 
motion  for  new  trial,  no  fraud  appears  in 
the  case,  and  the  real  questions  tried  out  be- 
low relate  to  the  waiver  of  the  forfeiture  and 
to  the  recovery  of  attorney's  fees  for  vexa- 
tious refusal  to  pay.    And  these  are  the  ques- 


tions discussed  by  the  trial  Judge  in  bis  mem- 
orandum opinion  filed  as  aforesaid. 
The  Judgment  la  affirmed. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


GEORGE    MUEHLEBACH   BREWING  CO. 
V.  DUNHAM  et  al.    (No.  11582.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  14.  1015.) 

L  Strket  Railroads  ®=>117  —  Coixision 
WITH  Vehicle— Actions— Questions  roa 
JtJBr. 

A  heavy  truck  driven  by  plaintiiFs  servant, 
while  backing  across  defendants'  street  car  track 
preparatory  to  turning  around,  was  struck  by 
a  car.  A  buggy  was  driving  past  the  truck  at 
the  time  it  was  turning  and  prevented  the  driver 
from  getting  off  the  track  in  time  to  allow  the 
street  car  to  pass.  The  view  was  unobstructed 
for  more  than  200  feet.  Meld,  that  it  was  a 
question  for  the  jury  whether  the  motorman  was 
negligent  and  whether  the  driver  of  the  truck 
was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  oases,  see  Street  Rail- 
roads, Cent  Dig.  iS  239-257;  Dec.  Dig.  «=» 
117.1 

2.  Stbbbt  Railboads  ^=»114  —  Action  fob 

InJUBIKS— StlFTICIENCT  OV  EVIDENCE. 

In  an  action  for  injuries  to  a  motor  truck 
in  being  struck  by  a  street  car,  proof  that  the 
car  which  did  the  damage  wag  controlled  and 
operated  by  defendants  is  essential  to  support 
a  judgment. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  239-250;  Dec.  Dig.  <8=» 
114.] 

3.  Evidence  «=»22— Judicial  Notice — Own- 
ership OF  Street  Cab  Line. 

The  court  will  not  take  judicial  notice  that 
a  certain  named  street  car  line  belongs  to  a 
certain  street  car  system. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §|  26-28;   Dec.  Dig.  <S=>22.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Daniel  E.  Bird,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  George  Muehlebach  Brewing 
Company  against  Robert  J.  Dunham  and  an- 
other, receivers  of  the  Metropolitan  Street 
Railway  Company,  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Re- 
versed and  remanded. 

John  H.  Lucas,  Charles  A.  Stratton,  and 
John  P.  Bramhall,  all  of  Kansas  City,  for  ap- 
pellants. Gage  &  Richardson,  of  Kansas 
City,  for  respondent. 

TRIMBLE,  J.  A  large  automobile  truck 
belonging  to  respondent  was  struck  and  al- 
most demolished  by  a  street  car.  This  suit 
was  brought  to  recover  the  damage  caused 
thereby.  The  petition  states  that  those  in 
charge  of  the  car  were  negligent  in  that  they 
failed  to  stop  or  check  its  speed  after  they 
saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  the  truck  on  the  street  car 
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tracks  In  time  to  have  avoided  striking  It.    A  | 
verdict  was  returned  assessing  damages,  and 
appellants  bring  the  case  here. 

The  first  question  to  be  disposed  of  Is 
whether  there  can  be  a  recovery  In  any 
«vent  Appellants  claim  that  their  demurrer 
to  the  evidence  should  have  been  sustained 
because  the  evidence  shows  conclusively  that 
the  operator  of  the  truck  was  guilty  of  negli- 
gence precluding  recovery.  This  contention 
Is  on  the  theory  that  the  evidence  conclusive- 
ly shows  that  the  driver  of  the  truck  knew 
of  the  danger  before  he  went  upon  the  track, 
and  yet  willfully  drove  upon  It,  knowing  he 
would  not  have  time  to  get  off  before  being 
struck.  Appellants'  view  is  that  the  case  is 
within  the  scope  of  the  remarks  made  in  Kin- 
len  V.  Metropolitan  Street  Ballway  Co.,  216 
Mo.  145,  loc.  dt  164,  165,  115  S.  W.  523,  and 
of  the  cases  of  Pope  v.  Wabash  Railroad  Co., 
242  Mo.  2.32,  146  S.  W.  790,  and  Reeves  v. 
Kansas  City,  etc.,  R.  Co.,  251  Mo.  169,  loc. 
cit.  177,  158  S.  W.  2.  But  a  careful  study  of 
these  cases  will  demonstrate  that  the  rule 
there  announced  is  applied  under  circum- 
stances which  conclusively  show  either  that 
the  Injured  party  was  in  a  place  of  safety 
and  went  into  danger  so  near  the  time  of  col- 
lision as  to  afford  the  defendant  no  time  to 
avoid  it,  and  hence  he  cannot  be  said  to  be 
negligent,  or  else  that  the  injured  person  was 
cognizant  of  the  danger  and  could  have  easi- 
ly gotten  out  of  it.  In  which  last  case  the  de- 
fendant Is  not  negligent,  since  he  has  a  right 
to  presume  that  the  other  party  will  get  out 
of  the  way.  In  the  Pope. Case,  supra,  the 
Supreme  Court,  after  quoting  what  was  said 
in  the  Kinlen  Case,  says,  on  page  240  of  242 
Mo.,  on  page  792  of  146  S.  W.: 

"The  foregoing  language  must  be  understood 
as  applj'ing  to  s  case  in  which  a  person  is  upon 
the  truck  at  a  place  where  he  could  safely  have 
gotten  off  and  out  of  danger  when  conscious  of 
the  train's  approach." 

But  the  facts  in  the  case  at  bar  present 
nothing  of  this  kind,  nor  do  they  bring  the 
case  anywhere  near  the  above-cited  cases. 
The  evidence  on  this  point  amply  tends  to 
show  the  following  facts:  The  collision  oc- 
curred on  Southwest  boulevard  at  a  point 
about  250  feet  or  more  southwest  of  the  In- 
tersection of  Baltimore  avenue  and  said 
boulevard.  The  former  street  runs  north 
and  south  and  the  latter  northeast  and  south- 
west The  driver  of  the  truck  came  south 
on  Baltimore  avenue  and  turned  southwest 
on  Southwest  boulevard,  keeping  to  the  right- 
hand  or  north  side  of  the  street,  till  he  was 
beyond  respondent's  warehouse,  situated  on 
the  southeast  side  of  Southwest  boulevard, 
and  then  turned  south  across  the  street  car 
tracks,  intending  to  turn  around  and  place 
the  truck  In  front  of  the  warehouse  headed 
back  northeast  in  the  direction  from  which 
he  came.  Owing  to  the  length  of  the  truck 
and  the  narrowness  of  the  boulevard  (which 
was  not  nearly  so  wide  as  Its  name  would 
Indicate),  the  turn  oould  not  be  made  In  a 


continuous  circle,  but  It  was  necessary  to  mn 
the  truck  south  to  the  south  curb,  stop  and 
reverse  the  engine  and  back  west,  then  s'  r>p 
again  and  reverse  the  machine  to  go  forward 
in  a  nottbeast  direction  on  the  southeast  side 
of  the  boulevard  next  to  the  curb  and  In  front 
of  the  warehouse.  In  making  this  turn,  the 
truck  would  necessarily  he  on  and  across  the 
double  track  street  railway  in  the  center  of 
the  boulevard.  The  truck  was  a  large  and 
ponderous  affair,  which  moved  slowly,  and, 
in  making  these  reverses  of  the  engine  to 
change  from  a  forward  to  a  backward  mo- 
tion and  vice  versa,  the  apparatus  must  be 
manipulated  with  some  degree  of  delibera- 
tion and  in'  regular  order  of  sequence,  else 
the  engine  will  stop  dead  stQl.  In  backing 
west,  the  truck  went  across  the  west-bound 
street  car  track  until  the  center  of  the  truck 
was  directly  over  or  In  the  center  of  the 
track,  when  It  was  stopped,  and  the  driver 
changed  gears  so  as  to  go  forward.  Just 
at  this  moment  a  buggy,  going  northeast 
along  the  boulevard,  drove  in  front  of  the 
truck,  thus  preventing  the  truck  from  mov- 
ing forward  as  quickly  as  It  might  have  done, 
for.  If  It  had  done  so,  there  was  danger  of 
the  ponderous  truck  crushing  the  buggy  and 
Injuring  the  occupants.  While  the  truck  was 
thus  with  its  center  across  the  track,  a  street 
car,  coming  from  the  northeast,  struck  the 
truck,  turned  it  upside  down,  and  knocked  It 
a  distance  of  16  or  18  feet  and  off  the  track. 
The  evidence  tends  to  show  that  there  was 
a  curve  in  the  track  about  a  clock  northeast 
of  the  point  of  collision,  but,  from  this  curve 
to  the  place  where  the  accident  occurred,  the 
track  was  practically  level  and  straight,  and 
the  view  was  unobstructed;  that  the  acci- 
dent occurred  about  9  o'clock  in  the  morn- 
ing on  a  clear  day,  and  the  tracks  were  dry ; 
that  the  moment  the  car  rounded  this  curve 
the  truck  was  seen  on  the  track,  and  that  It 
(the  truck)  was  stopped  still  when  the  car 
was  150  or  200  feet  away,  and  remained 
still  until  the  car  struck  it;  that  the  street 
at  this  point  and  time  of  day  usually  had 
much  travel  upon  it;  that  the  street  car 
was  going  from  10  to  15  miles  per  hour,  and. 
If  going  10  miles  per  hour,  could  have  been 
stopped  in  15  feet,  and,  if  going  15  miles  per 
hour,  could  have  been  stopped  In  25  feet. 

The  witnesses  who  testified  to  the  forego- 
ing situation  consisted  of  a  passenger  sitting 
on  the  front  seat  of  the  street  car,  the  three 
men  on  the  truck,  and  two  or  more  persons 
who  witnessed  it  from  their  places  of  busi- 
ness on  the  street  Some  of  these  last  say 
that  when  they  first  saw  the  truck  it  was 
standing  still  on  the  track,  and  the  car  was 
much  nearer  to  It,  but  this  evidence  does  not 
contradict  the  other  testimony,  since  there 
is  nothing  to  show  how  long  the  truck  tiad 
been  standing  still  before  they  looked  and 
saw  it  We  do  not  think,  when  the  whole  ot 
the  evidence  of  the  witness  Spersnlder  (who 
was  on  the  rear  end  of  the  truck)  Is  oon- 
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sidered,  It  can  be  claimed  tbat  be  says  the 
truck  backed  onto  the  track  when  the  car 
was  "right  on  us."  In  his  direct  examination 
be  said  when  the  car  reached  the  Intersection 
of  Baltimore  avenue  and  Southwest  boule- 
Tard,  200  feet  more  or  less  away,  "the  tru(& 
was  standing  on  the  track,"  and  that  the  car 
slackened  at  that  moment  so  that  he  thought 
it  was  going  to  stop.  On  cross-examination 
he  said  several  times  that  when  the  truck 
backed  the  first  time  the  street  car  "was  Just 
making  the  curve  or  right  at  the  curve," 
which  was  a  block  away.  And  it  was  only 
"after  the  car  (referring  to  the  track)  was 
.  ready  to  go  ahead  for  the  final  time,  the  car 
was  right  on  us."  Later,  In  answer  to  a  ques- 
tion put  by  the  court,  he  said: 

"After  he  (the  truck  driver)  backed  on  the 
north  track  to  make  his  final  turn,  why,  the  car 
was  right  on  us." 

This  witness  said  he  was  watching  the  car 
and  not  paying  attention  to  the  driver  of  the 
truck.  Consequently,  when  he  said  that, 
after  the  driver  of  the  truck  backed  on  the 
north  track  and  was  ready  to  go  ahead,  the 
car  was  right  on  them,  we  cannot  say  this 
meant  that  the  tmck  backed  onto  the  track 
when  the  car  was  right  on  it.  But,  even  if 
his  testimony  be  thus  construed  In  this  one 
particular  place,  plalntlfT  is  not  concfluded 
thereby.  The  other  witnesses  for  plaintiff 
testified  differently,  and  it  was  for  the  Jury 
to  say  who  was  right.  The  witness  on  the 
car  says  tbat  the  truck  was  first  observed 
on  the  track  when  the  car  came  around  the 
curve,  and  at  that  time  the  car  slackened  for 
,a  moment,  and  then  resumed  its  usual  speed. 
This  corroborates  Spersnider,  who  says  this 
happened  when  the  truck  was  on  the  track. 

In  addition  to  the  foregoing,  the  evidence 
la  that  the  driver  of  the  truck  was  looking 
straight  ahead  of  him  at  the  buggy,  endeav- 
oring to  avoid  a  collision  with  It.  This  sit- 
uatioD  was  open  to  the  observation  of  the 
motornuin,  and,  If  be  saw  or  could  have  seen 
it,  bis  duty  was  to  take  the  same  precaution 
to  slacken  speed  or  stop  to  avoid  striking 
the  truck  as  it  was  for  the  truckman  to  avoid 
nmntng  into  the  buggy.  All  three  vehicles 
bad  equal  rights  on  the  street,  and  the  driv- 
ers of  each  must  observe  care  not  to  injure 
one  another. 

[1]  Under  these  circumstances,  the  ques- 
ti<m  of  appellants'  negligence  was  clearly  for 
the  Jury,  and  under  no  theory  could  a  court, 
as  a  matter  of  law,  say  the  driver  of  the 
truck  was  guilty  of  contributory  negligence, 
so  as  to  bar  a  recovery.  It  cannot  be  said  by 
a  court  that  the  driver  of  the  truck  backed 
onto  tbe  track  so  near  the  dme  of  collision 
as  to  give  the  street  car  no  opportunity  to 
avoid  striking  him,  nor  that  tbe  motorman  of 
the  car  had  a  right  to  presume  the  truckman 
was  conscious  of  the  danger  and  could  easily 
get  off  tbe  track.  Even  if  be  was  conscious 
tbat  a  car  was  approaching,  still  it  would 
seem  to  be  apparent  to  any  reasonably  care- 


ful and  observant  man  that  he  was  In  charge 
of  a  ponderous  and  dow-movlng  machine 
and,  with  the  buggy  coming  In  front  of  him, 
could  not  quickly  get  out  of  danger.  Hence 
a  failure  on  the  motorman's  part  to  exercise 
care  in  stopping  or  slackening  the  speed  of 
his  car,  consistent  with  safety  to  his  passen- 
gers, would  be  negligence,  from  which  appel- 
lants cannot  be  absolved  on  any  theory  of 
the  truck  driver's  negligence.  Smith  v.  Met- 
ropolitan St  Ry.  Co.,  169  Mo.  App.  610,  155 
S.  W.  64;  Farrar  v.  Metropolitan  St  Ry. 
Co.,  249  Mo.  210,  155  S.  W.  439;  Schafsette 
V.  St  Louis,  etc.,  R.  Co.,  175  Mo.  142,  74  S. 
W.  826;  Byerly  v.  Metropolitan  St  Ry.  Co., 
172  Mo.  App.  470,  158  S.  W.  413.  For  this 
reason  we  are  of  the  opinion  that  so  far  as 
the  facts  surrounding  tbe  collision  are  con- 
cerned, they  present  a  case  for  the  decision 
of  a  Jury. 

[2]  The  case  will  have  to  be  remanded, 
however,  since  there  was  no  proof  that  the 
car  which  did  the  damage  was  under  the 
control  of  or  being  operated  by  the  appel- 
lants. Proof  of  this  must  appear  or  the  Judg- 
ment will  not  be  allowed  to  stand.  Frisby  v. 
St  Lonls  Transit  Co.,  214  Mo.  587,  113  S.  W. 
1059;  Reisenlelter  v.  United  RaUways  Co., 
155  Mo.  App.  89,  134  S.  W.  11;  Lindsay  v. 
Kansas  City,  etc.,  R.  Co.,  86  Mo.  App.  61; 
Gilbert  v.  Missouri  Pacific  Ry.  Co.,  23  Mo. 
App.  65.  This  is  not  a  "bare  technicality," 
because,  If  plaintiff  is  going  to  establish  a 
case  against  another,  it  Is  as  necessary  to 
prove  that  defendant  did  the  injury  as  it  Is 
to  prove  that  the  Injury  occurred.  And,  if 
we  allow  a  case  to  stand  without  proof  that 
the  party  charged  Is  the  one  who  did  It  then 
innocent  defendants  may  be  caused  to  suf- 
fer for  the  derelictions  of  others.  We  are 
not  overlooking  the  rule,  announced  in  the 
Reisenlelter  Case,  supra,  that  slight  evidence 
may  be  sufficient  to  show  appellants'  con- 
nection with  the  injury.  Nor  have  we  over- 
looked the  evidence  cited  by  respondent  as 
sufficient  to  show  this.  But,  after  a  careful 
examination  of  all  the  testimony,  we  are  con- 
vinced that  it  shows  nothing  more  than  that 
tbe  car  was  one  "on  the  Argentine  line." 

[3]  We  cannot  take  judicial  knowledge  of 
tbe  fact  If  It  be  a  fact,  that  tbe  "Argentine 
line"  belongs  to  the  Metropolitan  System. 
And  respondent  is  mistaken  In  thinking  the 
answer  admits  that  the  receivers  were  in 
charge  of  the  car.  It  merely  admits  they 
are  in  charge  of  certain  lines  of  railway,  and 
the  Argentine  line  is  not  one  of  those  speci- 
fled 

Since  the  Judgment  will  have  to  be  revers- 
ed, and  the  cause  remanded,  it  Is  unnecessary 
to  notice  the  numerous  objections  made  to 
the  Instructions  and  to  the  admission  of  tes- 
tlm<»y.  If  there  is  any  error  In  this  regard, 
it  may  be  obviated  upon  tbe  next  trial. 

The  Judgment  is  reversed,  and  the  caoae  la 
remanded.    .AU  concur. 
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STATE  ex  reL   SPELLMAN  v.   PARKE- 
DAVIS  &  CO.    (No.  11592.) 
(Kansas  Cit;  Court  of  Appeals.     Missouri. 
June  14,  1915.) 

1.  Bonds  ^»14 — SsAii — Necessitt. 

At  common  law  an  instrument  is  not  a 
bond  unless  under  seal. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  §§  13-15 ;   Dec.  Dig.  <S=>14.] 

2.  Peincipal  and  Agent  €=»117— AtJTnoBiTT 
OF  Agent  —  Manner  of  Confebking  Au- 
thority. 

The  authority  of  an  agent  to  execute  an  in- 
strument required  by  law  to  be  under  seal 
must  at  common  law  be  conferred  by  an  in- 
strument under  seal,  at  least  where  the  agent 
acts  outside  of  the  presence  of  the  principal. 

[E<1.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  $f  378-31)0;  Dec.  Dig.  «=» 
117.] 

3.  Pbincipal  and  Agent  «=>163  —  Act  of 
Ag  ent— Ratification  . 

Where  an  agent's  authority  must  be  con- 
ferred in  writing  under  seal,  ratification  cannot 
be  established  by  anything  less  than  a  writing 
under  seal,  in  the  absence  of  equitable  estoppel. 
[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  619-«21;  Dec  Dig.  «=> 
103.] 

4.  Pkincipal  and  Agent  <S=»163  — Acts  of 
Agent— Ratification. 

Under  Rev.  St.  1909,  f  2773,  abolishing  the 
use  of  private  seals,  and  declaring  that  the  ad- 
dition of  a  private  seal  shall  not  affect  the  va- 
lidity or  character  of  any  instrument,  the  ques- 
tion whether  a  principal's  ratification  of  a  bond 
executed  by  an  agent  can  be  shown  by  anything 
less  than  a  writing  under  seal  is  not  affected 
by  the  fact  that  private  seals  were  atiixed  to 
the  bond  by  the  agent  at  its  execution,  but  the 
qnestion  depends  on  whether  the  common-law 
distinction  between  sealed  and  unsealed  instru- 
ments is  retained. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  C19-621;  Dec.  Dig.  «=» 
1(53.] 

5.  Corporations  ®=>455— Bonds— SeaI/— Ne- 
cessitt. 

An  attachment  bond  executed  by  a  corpo- 
ration by  its  agent  need  not  be  under  the  seal 
of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1801-1803 ;    Dec.  Dig.  <3=»455.] 

6.  Corporations  ®=>426  —  Authority  of 
Agent— Ratification. 

A  suit  by  a  foreign  corporation  was  brought 
against  a  nonresident  on  a  note  prior  to  Laws 
li)07,  p.  69,  authorizing  attachment  suits  against 
nonresidents  without  a  bond.  The  general  man- 
ager of  the  corporation  gave  an  attachment 
bond.  After  an  adverse  judgment  the  corpora- 
tion was  consulted  as  to  an  appeal,  and  it  re- 
ferred the  matter  to  its  general  counsel  at  its 
home  office,  and  he,  after  going  over  the  rec- 
ord, autfaoriised  an  appeal,  and  assisted  local 
counsel  in  the  preparation  of  briefs  and  in  ar- 
guing and  submitting  the  case  to  the  court  on 
appeal.  Held,  that  the  corporation  ratified  the 
act  of  its  agent  in  executing  an  attachment 
bond. 

[ESd.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1596,  1702-1704.  1707,  1708, 
1710-1716:   Dec.  Dig.  <3=>426.] 

Appeal  from  Circuit  Ciourt,  Jackson  Coun- 
ty ;  E.  E.  Porterfleld,  Judge. 

Action  by  .the  State,  on  the  relation  of 
Clarence  I.  Spellman,  administrator,  against 


Parke-Darls  &  Co.     From  a  Judgment  for 
plalntllC,  defendant  a^eals.    Affirmed. 

Charles  M.  Woodruff,  of  Detroit,  Mich., 
James  Cleary,  of  Battle  Creek,  Mich.,  and 
Johnson  &  Lucas,  of  Kansas  City,  for  appel- 
lant Joseph  S.  Rust  and  B.  Wright  Taylor, 
both  of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  This  is  a  suit  upon  an  at- 
tachment bond.  The  defendant  denies  all 
liability  thereon  upon  the  ground  that  exe- 
cution thereof  was  never  authorized  nor 
thereafter  ratified.  Upon  a  trial  In  the  cir- 
cuit court  the  defendant's  demurrer  to  the 
evidence  was  overruled,  and  Judgmmt  was 
rendered  In  favor  of  plalntlfC  in  the  sum  of 
$745,  from  which  the  defendant  has  appeal- 
ed. To  clearly  understand  the  case  it  Is 
necessary  to  make  a  full  statement  of  the 
facts  out  of  which  it  grew. 

The  defendant  is  now,  and  was  at  the 
times  hereinafter  mentioned,  a  Michigan 
corporation  with  a  branch  house  in  Kansas 
City,  Mo.  In  the  course  of  the  business  of 
this  branch  house  it  bad,  at  some  time  prior 
to  May  29,  1905,  acquired  a  note  of  Fred 
Mullett.  J.  P.  Reymond  was  the  general 
manager  of  said  branch  house,  and  he  au- 
thorized a  suit  on  said  note  to  be  brought 
by  original  attachment  against  Mullett,  the 
latter  being  a  resident  of  California.  The 
attachment  suit  was  filed  on  the  above-nam- 
ed date,  having  for  its  grounds  the  nonresi- 
dence  of  Mullett  No  summons  was  served 
upon  him,  but  jurisdiction  was  obtained  by 
levying  the  writ  of  atta<diment  on  certain 
property  of  MuUett's  and  gamishe^ng  cer- 
tain of  his  debtors.  The  affidavit  verifying 
the  copy  of  the  note  attached  to  the  petition 
was  made  by  Reymond,  as  "manager  of 
Parke-Davis  &  Co.,  the  plaintiff  named  in 
the  petition  attached  hereto."  He  also  sign- 
ed and  swore  to  the  affidavit  for  the  attach- 
ment, wherein  he  stated  that  "defendant  is 
not  a  resident  of  the  state  of  MissourL"  The 
attachment  bond  was  in  regular  form,  pur- 
porting to  be  from  "Parke-Davis  &  Co.,  a 
corporation,  and  J.  P.  Reymond,  as  securi^," 
and  was  signed  thus: 

"Witness  our  hands  and  seal  this  29th  day 
of  May,   A.   D.   1005. 
"Parke-Davis  &  Co.,  [SeaL] 

"By  J.  P.  Reymond,  Manager.    [Seal.] 
"J.  P.  Reymond.  [Seal.]" 

It  was  approved  by  the  circuit  derk  on 
the  same  day. 

Thereafter  a  trial  of  the  suit  was  had,  re- 
sulting in  a  Judgment  for  the  defendant 
Thereupon  the  local  Kansas  City  attorneys, 
who  had  brought  the  suit  for  Parke-Davis 
&  Co.,  at  the  request  of  Reymond,  sou^t 
I)ermi8sion  from  said  company  at  the  home 
office  to  appeal  the  case.  Parke-Davis  &  Co., 
referred  the  matter  to  their  general  counsel, 
who  authorized  the  case  to  be  appealed  to  the 
Supreme  Court  of  Missouri.  .This  was.  done, 
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and  the  case  was  dnly  presented  to  that 
court,  where  the  judgment  of  the  circuit 
court  was,  after  several  years,  finally  affirm- 
ed. The  affidavit  for  appeal  was  made  by  J. 
P.  Reymonds,  as  "agent  at  Kansas  City  of 
Parke-Davis  &  Co.,  plaintiff  In  the  above-en- 
titled action."  The  bond  for  appeal  was 
made  with  Parke-Davis  &  Co.  as  principal, 
with  J.  P.  Beymond  and  Chas.  P.  Ayre  as 
sureties,  and  the  bond  was  signed  "Parke- 
Davis  &  Co.,  by  J.  P.  Reymond,  Manager," 
and  then  by  both  J.  P.  Beymond  and  Chas. 
F.  Ayre  individually.  After  the  affirmance 
of  the  attachment  suit  MuUett  died,  and  re- 
lator, Spellman,  was  appointed  his  adminis- 
trator, and  tbereui)on  the  present  suit  on  the 
bond  was  instituted.  Reymond,  defendant's 
local  manager,  who  executed  the  bond,  also 
died. 

The  object  of  the  suit  Is  to  hold  Parke- 
Davis  &  Co.  liable  as  principal  on  the  bond. 
Plaintiff  does  not  dalm  that  Parke-Davis  & 
Co.  authorized  Reymond  to  execute  the  bond, 
but  that  after  It  was  executed  the  defendant 
corporation  ratified  his  execution  thereof  by 
litigating  the  case  in  which  the  bond  was 
given  and  by  carrying  the  case  on  appeal  to 
the  Supreme  Court  and  presenting  It  there. 

The  theory  of  the  defense  is  that  the  in- 
strument is  not  under  the  corporate  seal  of 
the  defendant;  that,  as  to  corporations,  no 
instrument  executed  by  them  can  be  consid- 
ered a  boqd,  unless  it  is  so  made  as  to  be 
strictly  within  the  old  common-law  definition 
of  a  bond,  namely,  an  obligation  in  writing 
uitder  seal;  that  it  is  a  rule  of  the  common 
law  that  authority  to  execute  an  instrument 
under  seal  can  be  conferred  only  by  a  writ- 
ing under  seal,  and  therefore  defendant's 
agent,  Reymond,  had  no  authority  to  execute 
the  instrument  sued  on,  and,  as  he  was  never 
authorized  to  execute  said  Instrument,  noth- 
ing done  on  the  part  of  defendant  can  ever 
amount  to  a  ratification,  unless  It  is  also 
evidenced  in  writing  and  under  seal. 

[1]  There  is  no  doubt  but  that,  under  the 
common  law,  an  instrument  In  writing  is  not 
a  bond,  unless  it  is  under  seaL  State  ex  rel. 
V.  Clay  County,  46  Mo.  231 ;  State  ex  rel.  v. 
Chamberlain,  54  Mo.  338;  State  ex  rel.  r. 
Thompson,  49  Mo.  188. 

[2]  It  is  also  fandamental  that,  under  the 
law  of  principal  and  agent,  authority  to  an 
agent  to  execute  an  Instrument  required  by 
law  to  be  under  seal  must  be  shown  and  con- 
ferred by  an  instrument  executed  with  the 
same  formality ;  that  is,  it  must  also  be  un- 
der seal,  at  least,  where  the  agent  acts  outside 
of  the  presence  of  the  principal.  Shuetze  t. 
Bailey,  40  Mo.  69;  St.  Louis  Dairy  Ca  ▼. 
Saner,  16  Mo.  App.  1 ;   31  Cyc.  1231. 

[3]  It  is,  without  doubt,  also  essential,  tn 
the  law  of  principal  and  agent,  that  if  the 
agent's  authority  is  required  to  be  In  writ- 
ing under  seal,  then  ratification  cannot  be 
established  by  anything  less  than  a  writing 
under  seal,  provided,  of  course,  there  is  no 


element  of  equitable  estoppel  Involved.  Haw- 
kins V.  McGroarty,  110  Mo.  546,  19  S.  W.  830; 
Borel  V.  Rollins,  30  CaL  408 ;  Borderre  v.  Den, 
106  Cal.  594,  39  Pac.  946;  Rlggan  v.  Craln, 
86  Ky.  249,  5  S.  W.  561 ;  Judd  v.  Arnold,  31 
Minn.  430,  18  N.  W.  151 ;  Overman  v.  Atkin- 
son, 102  Ga.  760,  29  8.  B.  758 ;  Ingraham  v. 
Edwards,  64  111.  526. 

[4]  So  that  the  question  of  defendant's  lia- 
bility in  this  case  would  seem  to  depend  upon 
whether  or  not  the  abolishment,  by  our  stat- 
utes, of  the  common-law  distinctions  between 
sealed  and  unsealed  instruments,  extends  to 
corporate  Judicial  bonds,  and  whether  or  not 
our  law  still  requires  such  bonds  of  a  corpo- 
ration to  be  under  seal.  The  bond  In  ques- 
tion was  executed  under  private  seals  affixed 
by  the  manager  agent,  Reymond,  which  would 
doubtless  be  sufficient,  so  far  as  the  instru- 
ment itself  is  concerned,  if  the  agent  had 
authority  under  seal  to  execute  It;  because, 
in  that  event,  since  he  was  not  the  keeper 
of  the  corporate  seal,  he  would  perhaps  be 
entitled  to  use  the  seal  he  had,  namely,  his 
pi;lvate  seal.  On  the  other  hand,  if  the  bond 
is  not  required  to  be  under  seal,  the  mere 
fact  that  private  seals  were  affixed  does  not 
compel  It  to  be  treated  as  an  "instrument 
under  seal";  since  section  2773,  B.  S.  Mo. 
1909,  says> 

"The  addition  of  a  private  seal  to  any  such 
instrument  shall  not  in  any  manner  affect  its 
force,  validity  or  character,  or  in  any  way 
change  the  construction  thereof." 

Hence  the  question  whether  defendant's 
ratification  of  the  bond  in  controversy  can 
be  shown  by  anything  less  than  a  writing  un- 
der seal  is  not  affected  by  the  fact  that  pri- 
vate seals  were  affixed  to  it  at  its  execution. 
And  this  question  depends  upon  whether  or 
not  the  old  common-law  distinctions  between 
sealed  and  unsealed  instruments  must  be  re- 
tained in  dealing  with  corporate  Judicial 
bonds;  that  is,  whether  or  not  such  an  in- 
strument, in  order  to  be  a  bond,  must  come 
within  the  common-law  definition  thereof? 

[6]  In  AngeU  &  Ames  on  Private  Corpora- 
tions (11th  Ed.)  §  219,  it  is  said  that  although, 
under  the  old  common-law  rule,  corporations 
could  not  contract,  or  apiwint  agents  to  do  so 
for  them,  except  by  deed,  yet  in  modem  times 
the  rule  had  been  greatly,  though  gradually, 
relaxed,  and  that — 

"in  our  own  country,  where  private  corporations 
of  this  kind,  for  every  laudable  object,  have 
been  multiplied  beyond  any  former  example,  on 
account  of  the  inconvenience  and  injustice  wnich 
must,  in  practice,  result  from  its  technical 
strictness,  the  rule  has,  as  a  general  propoei- 
tion,  been  completely  done  away.  The  course 
of  modem  decisions  seems  to  place  corporations, 
with  regard  to  their  mode  of  appointing  agents 
and  making  contracts  in  general,  upon  the  same 
footing  y/ith  natural  persons." 

The  author  then  goes  on  to  say  that,  while 
corporations  may  yet  appoint  their  agents  or 
make  their  contracts  with  the  same  formali- 
ties demanded  by  the  common  law,  they  are 
no  more  compelled  to  do  so  than  are  individn- 
alB,  and  that;  li£e  individuals,  they  are  sub- 
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Ject  to  the  rnles  of  law,  and  therefore  their 
contracts  as  to  matters  which  the  statute  of 
fraud  requires  to  be  in  writing  must  be  in 
writing,  but,  as  the  statute  of  frauds  does 
not  require  contracts  within  Its  purview  to  be 
under  seal,  the  contracts  of  corporations, 
even  for  the  sale  of  lands,  do  not  have  to  be 
under  seal. 

The  above  section  of  Angell  &  Ames  Is  re- 
ferred to,  quoted  from,  and  applied  in  Camp- 
bell V.  Pope,  96  Mo.  468,  loa  dt.  472,  10  S.  W. 
187.  In  that  case  the  validity  of  an  appeal 
bond  of  a  corporation,  the  Pope  Iron  &  Metal 
Company,  was  in  question ;  the  defendants 
denytag  that  it  was  properly  executed.  The 
bond  in  that  case  was  executed  In  exactly  the 
same  way  as  the  one  at  bar,  except  that  It 
was  done  by  the  president  of  the  corporation, 
whUe  the  one  before  us  was  by  a  branch  man- 
ager. This,  however,  makes  no  material  dif- 
ference. There  was  no  action  of  the  board 
of  directors,  and  the  court  upheld  the  valid- 
ity of  the  bond  on  the  ground  that  the  execu- 
tion thereof  was  subsequently  ratified.  The 
corporation  in  that  case  had  a  seal,  but  it 
was  not  used.  Notwithstanding  this  fact, 
and  notwithstanding  there  was  no  previous 
authorization  of  the  bond,  the  court  held 
that  the  corporation,  having  been  brought 
Into  court,  "Is  held  to  know  what-transpires 
in  the  suit,"  and  to  have  knowledge  of  the 
fact  that  an  appeal  had  been  taken  and  an 
appeal  bond  had  been  given,  and  that  this 
bond  had  been  executed  for  it  without  the 
seal,  and  the  court  on  page  474  of  96  Mo.,  on 
page  189  of  10  S.  W.,  says  that.  In  view  of 
these  facts,  and  the  further  fact  that  during 
the  pendency  of  said  appeal  In  the  Supreme 
Court  for  two  or  more  years  the  corporation 
was  represented  by  counsel: 

"We  must  hold  that  this  knowledge  and  acqui- 
escence in  the  act  of  its  president,  in  executing 
the  bond  in  question  without  attaching  the  corpo- 
rate seal  and  in  the  manner  it  was  executed  and 
sealed,  amoitnU  to  a  rvtifioation  and  adoption 
of  the  act,  and  gives  to  it  by  such  ratification  as 
much  validity  as  if  tie  corporation  through  its 
directors,  by  resolution  or  vote,  had  authorized 
it  to  be  executed  in  that  way."     (Italics  ours.) 

This  decision  was  rendered  In  October, 
1888,  before  the  passage  of  the  act  of  Feb- 
ruary 21,  1893  (liaws  1893,  p.  117),  which  Is 
now  section  2773,  R.  S.  Mo.  1909,  which  reads 
as  follows: 

"The  use  of  private  seals  in  written  contracts, 
conveyances  of  real  estate,  and  all  other  instru- 
ments of  writing  heretofore  required  by  law  to 
be  sealed  (except  the  seals  of  corporationE),  is 
hereby  alwlishea,  but  the  addition  of  a  private 
seul  to  any  such  instrument  shall  not  in  any 
manner  affect  its  force,  validity  or  character, 
or  in  any  way  change  the  construction  there- 
of." 

After  the  passage  of  that  act  the  Supreme 
Court,  In  Pullls  V.  Pullis  Bros.  Iron  Co.,  157 
Mo.  565,  57  S.  W.  1095,  upheld  the  vaUdity  of 
the  deed  of  a  corporation  conveying  real  es- 
tate notwithstanding  the  fact  that  the  deed 
did  not  have  the  corporate  seal  affixed  there- 
to. It  is  true  the  corporation  In  that  case 
bad  no  seal,  and  the  court  held  that,  sln^  it 


had  none,  and  was  not  compelled  by  law  to 
hare  one,  it  could  convey  real  estate  without 
the  use  of  a  seal,  but  that  certain  statutes 
required  a  seal,  and  the  statute  relating  to 
the  form  of  corporate  acknowledgments  ob- 
vialed  its  use  only  in  case  it  had  no  seal 
But  this  does. not  mean  that,  if  a  corporation 
has  a  seal,  a  judicial  bond  cannot  be  created 
without  the  use  of  Its  seal.  The  court  was 
deaUng  with  conveyances  in  that  case,  and 
held  that.  If  a  corporation  had  a  seal,  It  must 
use  it  on  corporate  conveyances,  because  sec- 
tion 2399,  R.  S.  Mo.  1889  (now  secUon  2790, 
R.  S.  Mo.  1909),  and  section  2514,  R.  S.  Mo. 
1889  (now  section  3001,  R.  S.  Mo.  1909),  au- 
thorized corporations  to  convey  real  estate 
by  deed  "sealed  with  the  common  seal  of 
such  corporation,"  and  the  act  of  1883  (Laws 
1883,  p.  20,  and  which  now  forms  a  part  of 
section  2799,  R.  S.  Mo.  1909)  allowed  the 
certificate  of  acknowledgment  to  a  coriwrate 
conveyance  to  state  that  the  "corporation 
has  no  corporate  seal"  only  in  case  it,  in 
fact,  had  none.  So  that,  with  regard  to  cor- 
porate conveyances,  we  have  statutes  which 
require  the  use  of  the  corporate  seal  if  one 
exists,  but  not  unless  It  does.  In  the  case 
of  corporate  judicial  bonds,  however,  there  is 
no  statute  requiring  them  to  bear  the  cor- 
porate seal  as  in  case  oif  conveyances,  and 
hence  there  Is  not  the  same  necessity  for  the 
use  of  the  corporate  seal.  If  the  corporation 
has  one,  as  there  Is  in  the  case  of  a  convey- 
ance. But  defendant,  in  the  case  at  bar,  says 
the  very  term  "bond,"  under  the  common  law, 
means  that  It  Is  an  obligation  In  writing  un- 
der seal.  Undoubtedly  true;  but  does  the 
term  "bond"  now  Import  that  meaning  since 
the  distinction  between  sealed  and  unsealed 
instruments  has  been  done  away  with?  If 
this  meaning  of  the  term  "bond"  must  still  be 
preserved  as  to  corporate  judicial  bonds,  then 
how  could  the  appeal  bond  in  the  Campbell 
v.  Pope  Case  be  upheld?  Under  the  old  com- 
mon law  the  term  "deed"  implied  "a  writing 
sealed  and  delivered."  2  Blackstcme's  Comm. 
295 ;  Rondot  v.  Rogers,  99  Fed.  202,  39  C.  C. 
A.  462 ;  McCabe  v.  Hunter's  Heirs,  7  Mo.  355. 
The  seal  was  what  distinguished  it  from  a 
simple  contract.  Strain  v.  Fitzgerald,  128 
N.  O.  396,  38  S.  £>.  929.  Hence,  if  a  seal  Is 
required  on  all  corporate  bonds  merely  be- 
cause a  seal  Is  implied  In  the  word  "bond" 
under  the  old  common  law,  It  would  seem 
that  a  seal  would  be  more  strongly  required 
in  the  case  of  all  corporate  deeds,  since,  in 
addition  to  the  conunon-law  Implication  In 
the  word  "deed,"  the  two  sections  of  the  stat- 
ute above  quoted  (secUona  2790  and  3001) 
provide  for  corporate  deeds  to  be  "sealed 
with  the  common  seal  of  such  corporation." 
But  the  Supreme  Court,  In  the  PnlUs  Case^ 
supra,  at  page  686  of  157  Mo.,  at  page  1100 
of  57  S.  W.,  says  that  the  necessity  for  a 
corporate  seal  existing  by  virtue  of  sections 
2399  and  2514,  R.  S.  Mo.  1889  (now  secUons 
2790  and  3001,  R.  S.  Mo.  1909,  and  which 
relate  only  to  conveyances)),  was  wiped  out 
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by  the  act  of  1883-  In  all  cases  where  tbe 
corporation  had  no  seal,  and  that,  too,  al- 
though the  statute  abolishing  private  seals  did 
not  refer  spedflcally  to  said  sections  requir- 
ing a  seal  to  conveyances,  andi  did  say 
"except  the  seals  of  corporations."  Clearly, 
the  Implication  Is  that.  If  there  were  no 'stat- 
utes requiring  the  use  of  the  seal  on  cor- 
porate deeds,  no  force  would,  be  given  to  the 
necessity  for  a  seal  arising  out  of  the  impli- 
cation contained  in  the  common-law  meaning 
of  the  term  "deed."  .  And  surely.  If  a  seal 
were  required  on  a  bond  merely  because  the 
cominon  law  Implies  a  seal  In  the  use  of  the 
term  "bond,"  then  the  court  could  not.  In  the 
Campbell  v.  Pope  Case,  supra,  overlook  the 
omission  of  the  seal  and  give  eftect  to  a  rati- 
fication of  the  instrument  as  a  bond  when 
that  ratification  was  not  evidenced  by  any- 
thing under  seal,  and  especially  when  there 
was  then  no  statute  abolishing  private  seals. 
The  whole  truth  of  the  matter  is  that  the  dis- 
tinction between  sealed  and  unsealed  instru- 
meots  has  been  done  away  with  to  such  an 
extent  that  a  Judicial  bond  is  no  different 
from  any  other  simple  contract,  except,  of 
course,  that  where  it  is  a  statutory  bond.  It 
must  be  given  in  compliance  with,  and  'under 
the  circumstances  specified  In,  the  statute 
authorizing  it.  But,  so  far  as  the  form  of 
Its  execution  is  concerned  and  the  power  of 
the  corporation  to  thereafter  ratify  Its  un- 
authorized execution,  there  Is  no  difference 
between  a  bond  and  any  other  simple  con- 
tract Hence  we  are  of  the  opinion  that  de- 
fendant cannot  escape  liability  on  the  ground 
that  the  bond  in  question  lacked  the  corpo- 
rate seal  or  was  not  ratified  under  seal. 

[6]  Of  course,  ratification  can  onVy  be 
made  with  knowledge  of  the  facts,  and  de- 
fendant claims  that,  while  it  knew  that  a  suit 
was  filed  on  the  note,  yet  there  is  nothing  to 
show  that  It  knew  an  attachment  had  issued 
or  a  bond  In  support  thereof  had  been  made. 
We  think,  however,  there  was  ample  evidence 
from  which  the  jury  could  find  that  the  de- 
fendant did  know  of  It.  The  facts  herein- 
before stated  show  that  the  note  grew  out  of 
the  branch  business  of  the  defendant;  that 
Reymond  was  general  manager  thereof,  and 
It  was  therefore  his  duty  to  collect  the  debts 
due  that  business;  that  jurisdiction  In  the 
suit  aros^  only  by  attachment,  and  not 
through  summons;  and  that  the  suit  could  be 
Instituted  only  by  attachment  However,  de- 
fendant says  this  merely  shows  knowledge 
on  the  part  of  Keymond  and  the  defendant's 
local  attorneys,  and  they  had  only  the  au- 
thority Reymond  could  give  them.  But  the 
evidence  also  shows  that  after  the  case  was 
decided  in  the  lower  court  defendant  itself 
was  consulted  as  to  an  appeal,  and  It  refer- 
red the  matter  to  its  general  counsel  at  Its 
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home  office;  that  general  counsel  went  over 
the  record  In  the  case  (wbtcb  showed  on  its 
face  that  the  suit  was  by  attachment),  and 
then  authorized  an  appeal.  This  general 
counsel  assisted  the  local  counsel  In  the  prep- 
aration of  the  briefs  In  the  Supreme  Court 
and  helped  argue  and  submit  the  case,  and 
the  litigation  covered  a  period  of  something 
like  seven  years.  After  the  Supreme  Court 
had  affirmed  .the  Judgment,  plaintiff  In  the 
case  at  bar  wrote  defendant  herein  concern- 
ing Its  liability  on  the  bond.  Defendant  also 
referred  this  matter  to  Its  general  counsel, 
and  he  wrote  plaintiff  not  to  annoy  the  estate 
of  Reymond  about  the  bond  on  which  he  was 
surety,  since  his  signature  thereon  as  surety 
was  "little  more  than  a  matter  of  form,  for 
this  company  Is  very  much  stronger  finan- 
cially than  the  surety."  Thus  it  appears  that 
if  Reymond  Instituted  the  attachment  suit 
and  executed  the  attachment  bond  without 
authority,  nevertheless  the  defendant  Itself, 
by  pressing  the  litigation  on  which  It  was 
based,  ratified  the  execution  of  the  bond  with 
as  much  certainty  and  force  as  did  the  cor-' 
poratlon  in  the  Campbell  v.  Tope  Oase,  and 
that  it  appears  that  defendant  knew  there 
was  an  attachment  bond  in  the  case.  Cer- 
tainly there  is  ample  evidence  from  which 
the  Jury  could  find  that  defendant  knew  it 
and  no  ground  whatever  for  an  appellate 
court  to  say  it  did  not  The  note  grew  out  of 
the  business  of  which  Reymond  was  general 
manager.  The  debtor,  Mullett,  was  a  non- 
resident tind  the  only  way  suit  could  be 
brought  to  collect  the  debt  was  by  attach- 
ment of  property  belonging  to  Mullett  'When 
judgment  In  the  attachment  suit  was  ren- 
dered against  defendant,  the  latter  Itself 
was  notified,  and  its  permission  sought  to  au- 
thorize an  appeal.  It  turned  the  matter  over 
to  its  general  counsel  with  authority  to  act, 
and  that  counsel,  after  due  consideration, 
finally  authorized  an  appeal,  and  thereafter, 
with  the  attachment  feature  In  the  record 
before  him,  participated  in  pushing  the  mat- 
ter In  the  Supreme  Court.  The  attachment. 
suit  was  instituted  In  1905,  prior  to  the  pas- 
sage of  the  act  of  1907  (Laws  1907,  p.  69) 
authorizing  attachment  suits  to  be  brought 
against  a  nonresident  without  a  bond.  Hence 
defendant  had  no  reason  to  suppose  an  at- 
tachment bond  was  not  given,  since  an  at- 
tachment suit  at  that  time  could  not  be 
brought  without  a  bond.  And,  when  defend- 
ant appealed  the  attachment  suit,  that  ap- 
peal "preserved  the  attachment  in  full  force 
until  the  final  determination  of  such  appeal." 
Section  2335,  R.  S.  Mo.  1009. 

Some  objection  is  made  to  the  instruction, 
given  in  plaintiff's  behalf,  but  It  Is  without, 
merit 

The  Judgment  Is  affirmed.    Ml  concur.. 
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STATE  ex  rel.  WHITLOW  v.  AMERICAN 

SURETY  CO.  OF  NEW  YORK. 

(No.  11537.i 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  14,  1915.     Rehearing  Denied 

July  2.  1915.) 

1.  PARTNKBsmp  ®=s>250— Death  of  Pabtwer 

— ^ADMINISTBATION — LiABILITY  ON  AdUINIS- 

teator's  Bond. 

A  partnership  existed  betw&en  W.  and  S. 
as  to  the  profits  to  be  made  out  of  a  contract, 
but  a  grading  outfit  used  in  performing  such 
contract  belonged  to  W.  Upon  W.'s  death  S. 
was  appointed  partnership  administrator,  took 
possession  of  the  grading  outfit,  and  continued 
to  use  it  until  ordered  by  the  probate  court,  on 
motion  of  plaintiff,  W.'s  sole  heir,  devisee,  and 
executrix,  to  sell  it,  which  he  purported  to  do  to 
G.,  but  the  facts  showed  that  S.  was  himself 
the  real  purchaser,  and  that  he  continued  to  use 
the  property.  About  two  years  later  he  report- 
ed eamuigs  of  the  outfit  and  took  credit  for  ex- 
penses. Several  years  later  he  filed  bis  final 
settlement  showing  the  amount  for  which  the 
outfit  was  sold  as  being  in  his  hands  for  dis- 
tribution, and  the  probate  court  ordered  him  to 
turn  over  the  property  or  the  value  thereof  to 
plaintiff.  Held,  that  the  facts  showed  that  C. 
claimed  and  continued  to  hold  the  property  by 
color  of  his  office,  and  was  enabled  to  hold  and 
dispose  thereof  and  maintain  his  claim  for  years 
by  color  of  his  office  as  administrator,  and  hence 
the  surety  on  his  bond  was  liable  for  the  misap- 
propriation of  the  property,  though  it  was  not 
partnership  property. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {§  644-648;   Dec  Dig.  <&=>250.] 

2.  Pabtnebship  ^=>250— Death  of  Partner 

— ADMINISTBATION— LlABILITT     OK     Admin- 

istbatob's  Bond. 

S.  having  purchased  at  his  own  sale,  the 
sale  was  void,  and  plaintiff's  recovery  was  not 
limited  to  the  amount  for  which  the  property 
was  sold. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent,  Dig.  f|  644-4548;   Dec  Dig.  «=»250.] 

3.  PABTNEBsnip  $=»250— Death  of  Pabtneb 
— Administration — ^Liability  on  Adminis- 
tratob's  Bond. 

As  the  administrator  had  no  right  to  con- 
tinue to  use  the  property  and  charge  the  ex- 
pense of  keeping  it  against  the  estate,  plaintiff 
had  a  right  to  require  him  to  sell  the  property 
and,  it  not  appearing  that  she  knew  the  sale 
was  void,  or  that  it  could  be  impeached  at  the 
time  it  was  made  or  during  the  years  that  fol- 
lowed, she  was  not  estopped  by  her  motion  to 
require  the  property  to  be  sold  or  by  her  delay 
in  seeking  to  impeach  the  sale  or  to  establish 
the  fact  that  the  property  did  not  belong  to  the 
partnership  estate. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {f  644-548;   Dec  Dig.  «=»250.] 

4.  Pabtnebship  ^=>250  —  Administbation  — 
Final  Settlement  —  Conclusiveness  on 
Sdbktt. 

A  judgment  of  the  probate  court  on  the 
final  settlement  of  a  partnership  estate  not  ap- 
pealed from  was  conclusive  on  the  surety  on  the 
administrator's  bond. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f§  544-548;   Dec.  Dig.  <S=>250.1 

6.  Pabtnebship  €=3251  —  Administration  — 
Final  Settlement  —  Power  of  Probate 
Court. 

In  passing  on  the  final  settlement  of  a  part- 
nership estate,  the  probate  court  had  power  to 
go  into  all  past  accounts  and  settlements  and 


correct    any    errors    or    invaliditlea    anywben 
throughout  the  administration. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent.  Dig.  IS  536-639;  Dec  Dig.  «=»251.] 

6.  Partnership  «=s>250  —  Actions  against 

ADUINiaTRATOR'S  SURBTT— EVIDENCE. 

In  an  action  against  a  partnership  admin- 
istrator's surety  for  the  value  of  property  own- 
ed by  a  deceased  partner,  but  taken  by  the  ad- 
ministrator und^r  color  of  his  office,  the  inven- 
tory_  and  appraisement  made  and  filed  by  the  ad- 
ministrator fixing  the  value  of  the  property  at 
$1,500  was  evidence  of  its  value  at  the  time 
it  went  into  his  possession,  and,  in  connection 
with  the  testimony  of  a  witness  that  the  prop- 
erty was  worth  $2,000,  and  that  of  another  wit- 
ness that  it  was  worth  $1,300,  justified  the  trial 
court  in  fixing  the  value  at  $1,500. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i$  544-548;  Dec  Dig.  <3=2o0.] 

Appeal  from  Circuit  Court,  Cooper  Coun- 
ty; J.  8.  Slate,  Judge. 

Action  by  the  State,  at  the  relation  and  to 
the  use  of  Addie  L.  Whitlow,  against  the 
American  Surety  Company  ot  New  Yoric 
Judgment  for  plaintilt,  and  defendant  ap- 
peala    Affirmed. 

W.  G.  &  G.  T.  Pendleton,  of  Boonevllle,  for 
appellant  W.  M.  Williams  and  John  Cos- 
grove,  both  of  BooneTille,  for  respondent. 


TRIMBLE,  J.  This  is  a  suit  against  a 
surety  on  the  bond  of  an  administrator  of  a 
partnership  estate.  Addie  L.  Whitlow,  at 
whose  relation  the  suit  'is  brought,  1b  the 
sole  heir,  devisee,  and  executrix  of  her  fa- 
ther, Warner  Whitlow,  who  died  in  Cooper 
county.  Mo.,  July  28,  1904.  She  administer- 
ed upon  and  fully  settled  said  estate,  and 
became  entitled  to  receive  all  the  property 
and  assets  thereof.  Prior  to  her  father's 
death  he  had  secured  the  contract  to  do  cei^ 
tain  work  on  the  "White  River  extension" 
of  the  Missouri  Padflc  Railway  in  Arkansas. 
Desiring  to  have  Joseph  W.  Skinner  to  su- 
perintend this  work.  Whitlow  and  Skinner 
entered  into  an  agreement  whereby  Skinner 
agreed  to  superintend  the  work  and  the  two 
would  divide  the  profits.  The  work  was  com- 
pleted in  1904,  and  Skinner,  with  Whitlow's 
consent,  took  the  paraphernalia  known  as  the 
"grading  outfit,"  consisting  of  horses,  mules, 
wagons,  pile  driver,  blankets,  scrapers,  har- 
ness, etc.,  to  St  Louis.  * 

On  August  11,  1904,  directly  after  Whit- 
low's death.  Skinner  on  his  application  was 
appointed  administrator  of  the  partnership 
composed  of  Whitlow  and  Skinner,  and  gave 
bond  in  the  sum  of  $2,500,  with  the  defend- 
ant as  surety  thereon.  On  August  23,  1904. 
Skinner  inventoried  the  grading  outfit  and 
filed  it  in  the  probate  court  September  6, 
1904,  stating  therein  that  Warner  Whitlow 
had  a  half  interest  in  said  property  and  Jo- 
seph W.  Skinner  owned  the  other  half  in- 
terest This  property  was  appraised  at  $1,- 
500. 

Skinner  continued  to  use  the  grading  out- 
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fit  until  February  15,  1905,  when  the  pro- 
bate court,  on  motion  of  Miss  Whitlow,  or- 
dered him  to  sell  It.  He  did  bo,  and  t^Ktrted 
to  the  court  that  he  had  sold  It  for  $750  to 
O.  Gulnand.  On  April  13,  1905,  the  probate 
court  approved  the  sale.  No  other  report  or 
settlement  was  made  until  January  15,  1907. 
Skinner  reported  earnings  of  the  teams,  etc., 
from  July,  1904,  to  January,  1905,  at  $2,870, 
and  took  credit  for  expense  in  keying  the 
teams  and  wages  paid  the  teamsters  to  the 
amount  of  $2,622.87.  A  claim  was  then  pre- 
sented against  the  partnership  estate  by  Mr. 
Skinner's  wife  which  Miss  Whitlow  resisted, 
and  it  was  Anally  disallowed.  Thereupon,  in 
Aprtl,  1910,  Skinner  filed  his  final  settlement 
In  the  probate  court  of  the  city  of  St  Louis, 
showing  a  balance  of  something  over  $75C 
in  his  bands  for  distribution,  which  was  or- 
dered to  be  divided  between  Miss  Whitlow 
and  Mr.  Skinner.  The  former  appealed  the 
case  to  the  circuit  court,  and  from  thence  to 
the  St  Louis  Court  of  Appeals,  where  it  was 
decided  that  the  "grading  outfit"  was  owned 
entirely  by  Whitlow,  and  was  not  partner- 
ship property,  although  a  partnership  did  ex- 
ist as  to  the  profits  to  be  made  out  of  the 
railroad  contract,  but  that  no  profits  were 
In  fact  made.  The  cause  was  then  remandied 
with  directions.  In  re  Warner  Whitlow,  184 
Mo.  App.  229,  107  S.  W.  463.  Pursuant  to 
these,  the  probate  court  rendered  judgment 
on  October  16,  1914,  directing  Skinner,  the 
administrator,  to  turn  over  the  property,  or 
the  value  thereof,  to  Miss  Whitlow,  and  upon 
compliance  therewith  that  said  Skinner  stand 
discharged  as  such  administrator.  No  ap- 
peal was  taken  from  this  judgment;  and, 
although  It  is  still  in  full  force  and  eftect, 
the  administrator  has  never  complied  with 
Its  terms.  He  became  Insolvent  and  has 
been,  and  Is  now,  a  nonresident  of  the  state. 
This  suit  was  brought  in  1910  shortly  aft- 
er Skinner's  final  settlement  was  filed.  It 
was  tried  In  1914  before  the  court  without  a 
jury,  and  judgment  was  rendered  for  the 
full  penalty  of  the  bond,  $2,500,  to  be  satis- 
fled  by  the  payment  of  $1,500  the  amount  of 
damages  found  by  the  court  This  suit  on 
the  bond  is  tor  the  value  of  the  property  tak- 
en by  Skinner,  as  administrator  of  the  part- 
nership estate,  but  which  in  fact,  as  after- 
wards fotmd  by  the  St  Louis  Court  of  Ap- 
peals, belonged  solely  to  Whitlow.  The  an- 
swer admitted  the  appointment  of  Skinner 
as  administrator  of  the  partnership  estate, 
the  execution  of  the  bond,  and  that  Skinner 
took  possession  of  the  proi>erty  sued  for,  but 
set  up  that  said  property  belonged  to  Whit- 
low Individually,  and  not  to  the  partnership 
firm ;  that  the  same  was  sold  by  the  admin- 
istrator under  an  order  of  court  moved  for 
by  relatrix,  and  that  she  acquiesced  in  the 
sale,  and  is  now  estopped  to  dispute  Its  valid- 
ity, and  is  concluded  as  to  the  value  of  the 
property  by  the  amount  for  which  it  sold. 
Ttke  ansiwer  further  admitted  that  said  Skin- 
ner has  not  delivered  the  property  or  its 


value  to  relatrix,  the  owner  thereof,  and  that 
he  Is  insolvent  and  set  up  the  claim  that 
since  the  property  converted  by  Skinner  did 
not  belong  to  the  partnership  estate,  defend- 
ant is  not  liable  for  any  conversion  thereof 
by  the  administrator. 

The  reply  charged  that  Skinner  claimed 
the  property  as  administrator,  and  held  It  as 
audi,  and  as  belonging  to  the  partnership 
estate;  that  defendant  executed  the  bond 
sued  on  knowing  these  facts,  and  that  said 
Skinner  kept  the  estate  open  for  over  teu 
years,  during  which  time  defendant  received 
premiums  to  indemnify  it  for  the  risk  it  as- 
sumed as  bondsman  of  said  administrator 
and  made  no  effort  to  cause  Skinner  to  set- 
tle said  estate,  and  was  therefore  estopped 
to  deny  its  liability  on  the  bond  sued  on; 
tbat  the  probate  court  finally  determined  that, 
relatrix  was  entitled  to  the  property  taken 
over  by  the  administrator,  or  the  value  there- 
of; and  that  said  judgment  is  now  a  final- 
ity. Said  reply  further  denied  that  relatrix, 
at  the  time  the  property  was  sold,  knew 
Skinner  had  no  interest  therein. 

[1]  The  first  contention  made  by  appellant, 
the  surety  company,  is  that  it  cannot  be  held 
liable  for  the  misappropriation  by  the  ad- 
ministrator of  proi)erty  whidi  was  not,  in 
fact,  assets  of  the  estate,  and  that,  since  the 
St  Louis  Court  of  Appeals  held  that  the 
partnership  estate  did  not  own  the  grading 
outfit,  the  surety  cannot  be  liable  for  the  val- 
ue thereof.  Undoubtedly,  the  circumstances 
of  this  case  show  tbat  the  administrator 
claimed  and  continued  to  hold  said  proper- 
ty by  color  of  his  office,  and  that  the  bond 
given  enabled  him  to  hold  and  dispose  of 
such  property  and  maintain  his  claim  for  the- 
years  tbat  he  did.  He  not  only  obtained  and 
held  possession  by  color  of  his  office,  but  his 
claim  was  of  such  a  nature  as  only  a  court 
of  last  resort  could  finally  determine.  In 
other  words,  the  color  of  office  by  which  he 
held  iKwsession  was  plausible  and  apparent- 
ly good ;  it  was  not  a  plain  and  unquestioned 
wrongful  exercise  of  authority.  Whatever 
may  be  the  rule  in  other  states,  it  seems  tbat 
in  Missouri  the  rule  is  that,  If  an  administra- 
tor takes  property  into  his  bands  under  color 
of  his  <^ce  and  fails  to  account  for  it,  his 
surety  Is  bound  therefor,  even  if,  as  a  matter 
of  fact,  it  was  not  in  reality  assets  of  the  es- 
tate. Gamble  v.  Gibson,  59  Mo.  585,  loc.  dt 
594;  IMx  v.  Morris,  66  Mo.  514;  Lewis  v. 
Carson,  93  Mo.  587,  loc.  cit  502,  3  S.  W.  483, 
6  S.  W.  865 ;  In  re  EJstate  of  Soulard,  141  Mo. 
642,  loc.  dt.  672,  43  S.  W.  617;  McPlke  v. 
McPlke,  Ul  Mo.  216,  20  S.  W.  12;  State  ex 
rel.  V.  Purdy,  67  Mo.  89,  loc.  clt  94 ;  State  ex 
rel.  V.  Scholl,  47  Mo.  84.  To  hold  the  surety 
liable  in  this  case  does  not  extend  the  lia- 
bility of  a  surety  beycmd  the  limits  set  by  the 
above  cases,  nor  does  it  extend  the  liability 
beyond  the  limits  contemplated  by  the  parties 
when  the  surety  obligation  was  entered  Into. 
The  property  could  only  be  held  and  dalmedi 
by  Qkinnef  In  his  capacity  as  administrator^ 
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There  was  no  foundation  for  any  right  In  him 
as  an  individual  whatever.  Consequently,  it 
was  only  through  his  (^clal  standing  as  ad- 
ministrator that  he  could  assert  a  rig^t  to 
talce  possession  of  it  and  continue  In  his  as- 
sertion of  the  right  to  dispose  of  it.  Under 
the  Missouri  rule  this  renders  his  surety  lia- 
ble for  his  conversion  thereof.  It  has  been 
held  ^ewhere  that  the  Improper  appoint- 
ment of  an  administrator  de  bonis  non  does 
not  affect  the  liability  of  his  sureties  If  the 
administrator  acts  under  the  appointment 
(Shalter's  Appeal,  43  Pa.  83,  82  Am.  Dec. 
552);  also  that,  even  if  letters  of  adniiuls- 
tratlon  are  void,  the  bond  is  good  as  a  com- 
mon-law bond  (Williams  v.  Kiernan,  25  Hun 
(N.  Y.)  355;  11  Am.  &  Eng.  Ency.  of  Law 
[2d  Ed.]  880). 

[2,  3]  It  is  next  asserted  that,  if  the  surety 
is  liable  at  all,  it  is  only  so  for  the  proceeds 
of  the  sale  of  the  property  and  not  for  Its 
reasonable  value.  The  evidence  tends  to 
show  that,  when  the  property  was  sold  by  the 
administrator  under  the  order  of  the  probate 
court,  he,  in  fact,  sold  it  to  himself.  He 
r^>orted  the  sale  as  having  been  made  to 
Guinand.  This  man  was  bis  brother-in-law. 
The  evidence  is  that  he  was  wholly  unable 
financially  to  buy  the  property ;  that  he  was 
not  present  when  it  was  sold,  but  it  was, 
in  fact,  bid  off  by  another ;  that  the  admin- 
istrator did  not  receive  any  money  from  him, 
but,  if  he  took  anything  at  all,  merriy  took 
his  unsecured  note  therefor,  and.  Instead  of 
delivering  the  property  to  him,  the  adminis- 
trator took  the  outGt  over  to  Illinois  and 
used  it  in  his  own  business  and  as  bis  own 
property.  The  evidence-  was  ample  to  sup- 
port the  finding  of  the  trial  court  that  the  ad- 
ministrator purchased  at  his  own  sale  and  at 
one-half  the  appraised  value.  This  rendered 
the  sale  void  and  as  if  it  bad  never  been. 
Ryd«i  T.  Jones,  8  N.  C.  (1  Hawks)  497,  9  Am. 
Dec.  660 ;  Dwight  v.  Blackmar,  2  Mich.  330, 
57  Am.  Dea  130;  Green  v.  Sargeant,  23  Vt 
466,  66  Am.  Dec.  88.  The  administrator  had 
no  right  to  continue  to  use  the  property  and 
charge  the  ezp^ises  of  keeping  it  against 
the  estate.  Ridiardson  v.  O'Connell,  88  Mo. 
App.  12;  Exchange  Bank  v.  Tracy,  77  Mo. 
584.  And  in  order  to  stop  tliat  procedure 
the  relatrix  moved  that  the  administrator  be 
required  to  sell  it  This  was  clearly  a  right- 
ful move  on  her  part  In  asking  that  it  be 
sold,  she  committed,  no  wrong ;  she  did  not, 
by  so  doing.  Induce  the  administrator  to  sell 
to  himself,  nor  to  do  any  other  fraudulent 
or  wrongful  act  in  connection  therewith. 
She  did  not  Induce  the  administrator  to 
change  his  situation  for  the  worse.  He  did 
not  sell  It  in  fact,  but  merely  went  through 
the  form  of  a  sale,  and  thereafter  kei>t  the 
estate  open  for  a  number  of  years  until  be 
bad  succeeded  in  getting  away  with  the  prop- 
er^. Nothing  that  relatrix  did  caused  the 
surety  to  forego  any  of  its  rights.  The  evi- 
dence does  not  show  that  relatrix  knew  the 
sale  was  void,  oc  that  it  could  be  Impeached 


at  the  time  it  was  made,  or  that  It  coald  be 
impeached  during  the  years  that  followed. 
Oertainly  it  does  not  show  this  fact  concln- 
slvely  so  as  to  enable  ns  to  disagree  wltli 
the  trial  court  on  that  fact  So  far  as  the 
fact  that  the  property  did  not  belMig  to  the 
estate  is  concerned,  surdy  relatrix  ought  not 
to  be  charged  with  failure  to  establish  that 
fact  any  sooner  since  the  administrator,  sup- 
ported tacitly  at  least  by  his  surety,  was 
steadily  opposing  any  such  effort  The  fail- 
ure to  impeach  the  sale  had  nothing  to  do 
with  its  invalidity,  and,  unless  we  can  say 
the  evidence  conclusively  shows  relatrix  was 
aware  of  the  imperfections  of  the  sale,  we 
cannot  say,  as  matter  of  law,  that  she  slept 
on  her  rights  and  allowed  the  surety's  status 
to  be  injuriously  affected.  If  she  did  not  do 
this,  then  she  is  not  estopped  because  she 
asked  that  the  property  be  ordered  sold,  since 
she  did  only  what  she  had  a  right  to  do,  and 
neither  the  administrator  nor  his  surety  was 
led  to  change  position.  Weir  v.  Cordz-Fisher 
Lumber  Co.,  186  Mo.  388,  loa  dt  39Q,  85  S. 
W.  341;  Konta  t.  St  Louis  Stock  Exchange, 
189  Mo.  26,  loa  dt  39,  87  S.  W.  969;  Blod- 
gett  V.  Perry,  97  Mo.  263,  10  S.  W.  891,  10 
Am.  St  Rep.  307;  Fowler  v.  Oarr,  63  Mo. 
App.  486. 

[4,  S]  The  probate  court  of  the  dty  of  St. 
Louis,  obeying  the  mandate  of  the  St  Louis 
Court  of  Appeals,  rendered  Judgment  on  tbe 
final  settlement  of  said  eetata  That  Judg- 
ment, being  unappealed  from,  is  conclusive 
on  ai^>ellaut  as  a  surety  on  the  bond  of  Skin- 
ner. Dix  y.  Morris,  66  Mo.  514;  State  ex 
reL  T.  Creusbauer,  68  Mo.  264,  locdt  257; 
State  ex  reL  v.  Shlpman,  87  Mo.  App.  568. 
In  passing  <m  the  final  settlemoit,  said  pro- 
bate court  had  power  to  go  into  all  past  ac- 
counts and  settlements  and  correct  any  errors 
or  invalidities  anywhere  throughout  the  ad- 
ministration. In  re  Davis,  Executor  of  Wil- 
liams' Estate,  62  Mo.  450 ;  McPike  v.  McPike, 
111  Mo.  216,  loc.  cit  225,  20  S.  W.  12 ;  North 
V.  Priest,  81  Mo.  561. 

[8]  The  inventory  and  appraisem«it  made 
and  filed  by  the  administrator  fixing  the  val- 
ue of  the  property  at  $1,500  was  evidence  of 
its  value  at  the  time  it  went  into  the  posses- 
sion of  said  administrator.  In  addition  to 
this,  the  witness  Hogan  testified  It  was  worth 
$2,000,  and  Judge  Rust  said  be  thought  it 
was  worth  $1,300.  This  evidence  was  suffl- 
dent  to  Justify  the  trial  court  in  fixing  the 
value  at  $1,500. 

Under  the  drcumstances  of  this  case  we 
see  no  grounds  for  interfering  with  the  find- 
ings of  the  trial  court;  nor  Is  there  any  rea- 
son, under  the  Missouri  rale  concerning  the 
liability  of  a  surety  on  an  administrator's 
bond,  for  holding  that  the  surety  herdn  is 
not  liable  for  the  value  ot  the  property  which 
came  into  the  administrator's  hands  under 
color  of  his  office,  and  which  he  wrongfully 
dissipated  and  converted  to  bis  own  use. 

The  Judgment  Is  therefore  affirmed.  All 
concur. 
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CIjABK  v.  CliARE.     (No.  11688.) 

(Kansas    City    C!ourt   of   Appeals.      Missouri. 

June  14,  1915.) 

1.  DiToBCE     «=»62— Actions  —  Rioht     to 
Maintain. 

Under  the  direct  provisions  of  Bev.  St 
1809,  S  2373,  one  who  has  not  resided  in  the 
state  for  a  year  may  obtain  a  divorce  from  the 
bonds  of  matrimony,  where  the  offense  against 
the  marriage  relation  was  committed  within 
the  state. 

(Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §(  200-202,  208-216,  220,  282; 
Dec.  Dig.  <£=962.] 

2.  DivoBCB  «=»109— Actions— Proof. 

_    It  is  not  enoagh  that  plaintiff,  in  a  divorce 
smt,  plead  facta  giving  the  coort  jurisdiction, 
but  she  must  prove  them, 
„  t'l^V.?'ote.— For    other    cases,    see    Divorce, 
Cent  Dig.  f{  854-364;    Dec.  Dig.  «=»109.] 

8.  Appeal  and  Erbob  «=>581— Rkcoed— Ab- 
btbact— Sufficiency. 

Despite  rule  26  (169  S.  W.  xv),  which  is 
tt»  same  as  Supreme  Court  rule  32  (IbV  S. 
W.  xi),  an  abstract  is  Insufficient  to  present 
lor  review  matters  of  exception,  where  the  ab- 
stract of  record  proper  fails  to  show  the  filing 
of  a  motion  for  new  trial  and  the  overruling 
thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  |§  2575-2581,  2599,  2601; 
Dec.  Dig.  <g=»581.] 

Appeal  from  Circiilt  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 

Action  by  Jolrn  O.  Clark  against  Jennie  E. 
Clark.  From  a  Judgment  dismissing  the  suit, 
plaiutia  appeals.    Affirmed. 

W.  W.  Bryant,  of  Kansas  City,  for  appel- 
lant 

JOHNSON,  J.  ThU  Is  an  action  for  di- 
Torce.  The  petition  aUeged  statutory  grounds 
and  "that  the  offense  or  Injury  complained  of 
was  committed  within  this  state  and  while 
both  of  the  parties  resided  In  this  state." 
There  was  personal  service  upon  defendant, 
but  he  failed  to  appear,  and  made  no  defense. 
The  court  heard  the  evidence  Introduced  by 
plaintiff  and  dismissed  the  suit  "for  want  of 
Jurisdiction,"    Plaintiff  appealed. 

[1]  The  petition  states  a  cause  of  action. 
It  was  .not  necessary  for  plaintiff  to  have  re- 
sided within  this  state  "one  whole  year  next 
before  the  flUng  of  the  petition,"  If,  as  she 
alleged,  "the  offense  or  injury  complained  of 
was  committed  within  this  state,  or  whilst 
one  or  both  of  the  parties  resided  within  this 
atate."  Section  2373,  R.  S.  1909;  Cheatham 
V.  Cheatham,  10  Mo.  296;  Collins  y.  Collins, 
53  Mo.  App.  470;  Carter  v.  Carter,  88  Mo. 
App.  302 ;  Johnson  v.  Johnson,  95  Mo.  App 
829,  68  S.  W.  971 ;  Hlnrlchs  v.  Hlnrlchs,  84 
Mo.  App.  27 ;  Coulter  v.  Coulter,  124  Mo.  App. 
149,  100  S.  W.  1134;  Gordon  y.  Gordon,  128 
Mo.  Api>.  710,  107  S.  W.  410;  Stone  v.  Stone, 
134  Mo.  App.  242,  113  S.  W.  1167. 

[2]  Bat  the  court  would  be  without  Juris- 
-dicUoo  over  the  subject-matter  if  plaintiff 
failed  to  adduce  evidence  In  support  of  that 
allegation.     She  was  required,  not  only  to 


plead,  but  to  prove,  this  Jurisdictional  fact, 
and  we  find  the  abstract  of  the  record  is  in 
such  condition  that  matters  of  exception,  such 
as  the  sufflelency  of  the  evidence  to  estab- 
lish her  right  to  a  Judgment,  are  not  before 
us  for  review.  In  the  first  place,  there  is  no 
abstract  of  the  evidence  but  merely  a  state- 
ment. In  what  purports  to  be  the  bill  of  ex- 
ceptions, of  plaintiff's  conclusion  that  her  evi- 
dence tended  to  prove  the  constitutive  facts 
of  her  pleaded  cause.  But,  passing  over  that 
defect  without  comment,  there  is  another  in- 
superable defect  in  the  abstract  which  pre- 
cludes us  from  considering  matters  of  excep- 
tion. 

[3]  There  is  no  clear  distinction,  as  there 
should  be,  between  that  part  of  the  abstract 
relating  to  record  proper  and  that  purporting 
to  be  an  abstract  of  the  bill  of  exceptions, 
and  the  only  mention  we  find  of  a  motion  for 
a  new  trial  Is  In  the  following  recital  in  the 
bill  of  exceptions: 

"In  due  time  a  motion  for  a  new  trial  and 
arrest  of  judgment  was  filed  by  the  plaintiff, 
both  of  which  were  overruled  by  the  court,  to 
which  ruling  the  plaintiff  then  and  there  ex- 
cepted and  still  excepts." 

Aside  from  other  objections  which  might 
be  mentioned.  It  is  enough  to  say  that  mat- 
ters of  exception  cannot  be  reviewed,  unless 
they  were  preserved  by  a  proper  and  timely 
motion  for  a  new  trial,  and  unless  the  filing 
and  overruling  of  such  motion  appears  In 
that  part  of  the  abstract  called  the  record 
proper.  In  Dalton  v.  Register,  248  Mo.  150, 
154  S.  W.  67,  decided  after  the  promulgation 
by  the  Supreme  Court  of  rule  32  (169  S.  W. 
xi),  which  is  the  same  as  our  rule  26  (169 
S.  W.  XV),  the  opinion  has  this  to  say  of  the 
failure  of  the  abstract  of  the  record  proper 
to  show  the  filing  of  a  motion  for  a  new  trial: 

"It  is  true  that,  in  the  abstract  of  a  purport- 
ed bill  of  exceptions,  it  appears  that  such  a 
motion  was  tiled,  but  in  a  line  of  cases  we 
have  held  this  insufficient.  These  cases  are  of 
such  long  standing  and  so  numerous  that  the 
lawyers  of  the  state  must  abide  by  them;  and 
so  consistent  is  the  ruling  that  we  shall  not 
further  restate  the  rule,  other  than  to  state 
that  under  these  we  have  held  that  the  abstract 
of  the  record  proper,  as  distinguished  from  the 
abstract  of  the  bUl  of  exceptions,  must  show 
the  filing  and  overruling  of  a  motion  for  a  new 
trial.  And,  if  it  does  not  so  show,  then  we 
have  only  the  record  proper  before  us  for  con- 
sideration. It  is  true  that  we  have  recently 
adopted  a  new  rule  of  practice  in  this  court, 
which  we  hope  may  be  better  understood  and 
more  generally  followed  than  the  one  under 
which  the  cases  suggested  were  decided,  but  this 
new  rule  cannot  avail  this  appellant  for  two 
reasons:  {1)  Because  his  abstract  was  filed 
before  the  rule  was  adopted  by  the  court;  and 
(2)  because  the  abstract  as  filed  does  not. com- 
ply either  with  the  old  or  new  rule."  • 

And  In  State  v.  Scobee,  255  Mo.  272,  164  S. 
W.  199,  It  is  held: 

"That  since  that  which  has  been  called  the 
record  proper,  to  distinguish  It  from  that  part 
of  the  record  made  so  by  the  timely  and  proper 
filing  of  a  bill  of  exceptions,  fails  to  show  ei- 
ther that  the  motion  for  a  new  trial  was  fled 
or  that  it  was  overruled,  there  is  nothing  be- 
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fore  OS,  except  the  record  proper.  State  V. 
George,  221  Mo.  519  [120  S.  W.  35] ;  HiU  y. 
Butler  County,  195  Mo.  511  [94  S.  W.  518]." 

See,  aIbo,  Case  t.  Carland  (Sup.)  175  S. 
W.  200. 

To  the  same  effect  are  the  cases  of  Smith 
V.  Russell,  171  Mo.  App.  324,  157  S.  W.  813, 
and  State  ex  reL  v.  Sly,  180  Mo.  Ak).  379, 167 
S.  W.  1197,  decided  by  this  court  after  the 
adoption  of  rule  26.  Matters  of  exception 
cannot  be  reviewed  In  the  appellate  court,  un- 
less they  were  preserved  in  a  motion  for  new 
trial,  filed  in  proper  time ;  and  it  is  Just  as 
necessary  now  aa  It  was  before  the  adoption 
of  rule  26  that  the  filing  and  overruling  of 
the  motion  appear  in  the  abstract  of  that 
part  of  the  record  called  the  record  proper,  to 
distinguish  it  from  the  bill  of  exceptions. 

As  the  court  heard  the  evidence,  we  can- 
not assume  that  he  held  that  lack  of  juris- 
diction appeared  on  the  face  of  the  petition ; 
and,  since  the  matters  of  exception  are  not 
before  us,  we  must  assume  that  be  dismissed 
the  suit  because  of  lack  of  sufiBcient  evidence. 

The  Judgment  is  affirmed.    All  concur. 


HOLMAN  V.  CITT  OF  MACON.    (No.  11492.) 
(Kansas  City  Court  of  Appeals.     MissonrL 
May  24,  1915.     On  Motion  for  Re- 
hearing, June  14,  1916.) 

1.  ArFXAi,  AND  Ebbob  «=>8S2— Right  to  Ax- 
LEOB  Ebbob— iNSTBUCTioN— Adoption  of 
Ebbob  by  Advebhb  Pabtt. 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  street,  where  plaintifTs 
requested  instruction,  which  was  given,  omitted 
any  reference  to  the  necessity  that  the  city 
diould  have  a  "reasonable"  time  for  repairs  be- 
tween learning  of  the  defect  and  the  accident, 
to  create  liability,  and  the  defendant's  requested 
instructions  also  omitted  any  reference  thereto, 
any  error  in  plaintifTs  instruction  was  adopted 
by  defendant,  precluding  it  from  complaining 
thereof  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  if  3591-3610;  Dec.  Dig.  «=> 
882.] 

2.  Trial  «=»260  —  Inbtbuotions  —  Chabqes 
subbtantiaixt  given. 

Error  cannot  be  predicated  upon  the  refusal 
of  correct  charges  substantially  embodied  in 
those  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   U  651-659;    Dec.  Dig.  <S=»260.] 

On  Motion  for  Rehearing. 

3.  Municipal  Cobpobationb  «=>822— Injury 
on  Street— iNSTBUcnoNS—CoNFOBMiTT  to 

Pl^ADINGS. 

An  instruction,  in  an  action  against  a  city 
for  injuries  caused  by  a  defective  street  cross- 
ing, that  predicated  liability  on  the  dangerous 
character  of  the  crossing  generally,  while  the 
petition  specified  that  the  defect  consisted  in  a 
certain  hole,  was  erroneous,  considered  alone, 
as  broadening  the  issues  beyond  the  limits  speci- 
fied in  the  petition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
(Corporations,  Cent  EHg.  |{  1758-1762;  Dec. 
Dig.  <e=>822.] 

4.  Tbial  ^=3295 — Instbuctionb  —  Constbuo- 
TioN  Together. 

All  instructions  in  a  case  must  be  read  to- 
gether and  considered  as  a  whole;  those  for  tiie 


defendant  may  limit  and  make  dear  an  instmc- 
tion  for  the  plaintiff,  which  wonld_  be  erroneoas 
standing  alone,  as  enlarging  the  issues  beyond 
those  set  up  by  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  703-717;  Dec.  Dig.  «»205.] 
5.  Appeal  and  Error  is=»833— Motion   fob 

Reheabino — B*  Telegraph. 

Where  a  motion  for  a  rehearing  was  tele- 
graphed to  the  clerk  of  the  appellate  court  on 
the  last  day  allowed  for  such  motions,  and  the 
moving  party,  two  days  thereafter,  put  it  in 
writing  and  filed  it,  such  motion  came  too  late, 
since  the  allowance  of  the  filing  of  court  records 
or  pleadings  by  telegraj)h  is  too  radical  a  de- 
parture to  be  taken  without  legislative  sanc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3214.  3229-3240.  3244- 
3246;    Dec.  Dig.  «=>833.1 

Appeal  from  Circuit  Court,  Macon  0>iinty ; 
Nat  M.  Shelton,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Holman  against  the 
City  of  Macon.  Judgment  for  plaintm,  and 
defendant  appeals.     Affirmed. 

Andrew  Field,  G.  N.  Davis,  and  D.  li. 
Dempsey,  all  of  Macon,  for  appellant  Ed.  S. 
Jones  and  Lacy  &  Shelton,  all  of  Macon, 
tor  respondent 

ELXrISON,  P.  J.  Plalntifrs  action  Is  tor 
personal  Injury  caused  by  a  fall  at  a  crossliig 
of  defendant's  streets.  Her  action  Is  bottom- 
ed on  alleged  negligence  of  defendant  In 
maintenance  of  the  crossing.  She  recovered 
Judgment  in  the  trial  court 

PlalntUf  had  stayed  all  night  with  ber 
sick  married  daughter  the  Sth  of  November, 
1912.  She  left  before  daylight  next  morn- 
ing, and  on  her  way  home  slie  attempted  to 
pass  over  the  crossing  at  the  Intersection  at 
Weed  and  Wentz  streets.  There  had  been  a 
fiagstbne  crossing,  but  it  had  gotten  out  of 
repair,  and  was  in  part  covered  with  dirt 
thrown  over  it  from  grading  the  street  The 
flagstone  did  not  connect  with  the  sidewalk, 
and  the  space  l>etween  was  several  feet,  and 
It  was  in  that  q>ace  plalntifl  feU  and  hurt 
herself  severely.  The  walk  was  about  eight 
inches  above  the  dirt  At  this  point  a  de- 
pression had  l>een  worn  or  washed  out  to  a 
depth  of  from  six  to  eight  inches  and  five  or 
six  feet  la  extent;  and  after  rains  this  was 
filled  with  water.  It  was  not  convenient  to  go 
around  this  depression  (some  of  the  witnesses 
called  it  a  hole).  There  had  beoi  a  lot  of 
bride  pUed  by  the  hole,  and  several  were  In 
it  It  is  difficult  to  describe  the  exact  loca- 
tion of  the  brick  and  the  hole  with  reference 
to  the  sidewalk,  and  we  think  it  not  material. 
Plaintitr  stepped  down  off  the  sidewalk  and 
took  one  further  step,  when  her  foot  rested 
upon  "something  loose  that  sllppA  back'' 
with  her,  and  she  fell  Into  the  hole.  We  do 
not  consider  it  necessary  to  go  further  into 
the  evidence  as  to  her  Injury  and  the  cause 
of  it  toe  the  reason  that  an  examination  at 
the  evldoice  shows  there  was  ample  upon 
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which  to  base  a  verdict  that  the  dty  was 
negligent,  and  that  plaintiff  was  not 

[1]  There  was  evidence  tending  to  show  the 
chairman  of  the  street  committee  had  notice 
of  the  unsafe  condition  of  the  crossing  for 
several  weeks  prior  to  plalntlfPs  Injury.  Hie 
court  gave  plaintiff's  first  Instruction,  In 
which  the  Jury  were  Informed  of  defendant's 
dnty  to  keep  the  crossing  In  repair,  and  that 
If  they  believed  "that  the  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  of  such  condition  In  time  to  have  re- 
paired the  same,"  etc.  Defendant  has  ob- 
jected to  this  Instnictlcm  on  the  ground  that, 
Instead  of  saying  "In  time  to  have  repaired," 
It  should  have  read  "in  time  reasonably  suf- 
ficient to  have  repaired  the  same,"  or  In  some 
other  way  have  qualified  the  words  "In  time" 
with  reasonable  time.  Plaintiff  concedes  that 
a  reasonable  time  for  repair  after  knowledge 
of  defect  must  be  allowed,  and  that  In  stat- 
ing the  law,  decisions  and  text-books  make 
nse  of  such  expression.  But  she  Insists  In- 
structions and  statements  of  the  law  are  not 
required  to  be  In  Identical  language;  that 
the  meaning  of  words  properly  expressing  the 
law  may  be  conveyed  by  other  appropriate 
words  In  an  Instruction.  So  plaintiff  claims 
that  when  a  jury  Is  told  that  a  city  must 
Have  knowledge  of  a  defect  in  time  to  repair, 
no  other  meaning  could  be  given  by  common- 
sense  men  to  such  expression  than  that  it 
should  be  a  reasonable  time.  Defendant 
seems  to  have  had  the  same  view,  for  It  took 
the  same  course,  and  in  Instructions  Nos.  8 
and  15  it  omits  any  reference  to  the  time  for 
repairs  being  reasonable.  So  if  plaintiff's  in- 
struction be  erroneous,  it  was  adopted  by  de- 
fendant, and  it  cannot  now  complain.  Stev- 
ens V.  Crane,  116  Mo.  408,  22  S.  W.  783; 
Bridge  Co.  v.  Brewing  Ass'n,  129  Mo.  343, 
354,  81  S.  W.  785;  Davis  v.  Brown,  67  Mo. 
313;  Crutchfield  v.  Railway  Co.,  64  Mo.  256, 
257;  McGonlgle  v.  Daugherty,  71  Mo.  259, 
266;  Fairbanks  T.  Long,  91  Mo.  628,  633,  4 
S.  W.  499. 

[J]  The  court  gave  eight  instructions  for 
the  defendant  and  refused  six  and  gave  one 
after  modifying  It.  We  have  examined  these, 
and  find  that  everything  proper  in  those  re- 
fused was  embodied  in  those  given.  It  Is 
perfectly  manifest  that  those  given  for  de- 
fendant embrace  every  reasonable  sugges- 
tion and  caution  to  the  jury  which  could  be 
written  within  legal  limits.  In  considering 
the  action  of  the  court  in  passing  on  the  in- 
stiTuctjlons,  plaintiff's  situation  should  be 
kept  In  mind.  It  Is  true  she  knew  of  the 
defective  crossing;  but  it  was  not  such  ab- 
solutely dangerous  defect  as  to  make  her 
attempt  her  certain  Injury.  She  may  reason- 
ably have  supposed  that  she  could  get  over 
by  being  careful.  The  time  she  crossed  (so 
early  in  the  morning)  was  not  wholly  her  own 
selection.  She  had  spent  the  night  with  the 
sick,  and  was  returning  to  her  duties  at  her 
own  home,  and  there  certainly  is  no  room 
to  say  the  jury  did  not  fully  understand  the 


issues  In  the  case.    We  mast  submit  to  the 
result 

The  judgment  must  be  affirmed.  All  con- 
car. 

On  Motion  for  Rehearing. 

A  motion  for  rehearing  was  filed  in  this 
case  which  is  based  on  the  ground  that  in 
ruling  that  defendant's  demurrer  to  the  evi- 
dence was  properly  overruled  by  the.  trial 
court  we  must  have  overlooked  the  evidence 
given  by  plaintiff  herself.  We  did  not  over- 
look the  evidence;  on  the  contrary,  carefully 
considered  it,  and  concluded  a  case  was  made 
for  the  jury.  The  verdict  came  to  us  sanc- 
tioned and  approved  by  the  trial  court;  and, 
there  being  ample  evidence  to  sustain  it,  we 
felt  that  we  should  not  interfere. 

[S]  Defendant's  brief,  in  addition  to  the 
claim  that  plaintiff  was  guilty  of  contributory 
negligence,  presented  as  Its  principal  objec- 
tion to  the  judgment  the  question  of  the  fail- 
ure of  plaintiff's  instruction  to  qualify  the 
matter  of  the  city's  time  for  repairs  by  the 
word  "reasonable."  We  disposed  of  that  in 
the  foregoing  opinion.  But  in  a  supplemental 
motion  for  rehearing  defendant  revives  a 
point,  made  in  the  brief,  but  lightly  touched 
upon,  viz.,  that  plaintiff's  Instruction  No.  1 
broadens  the  Issues  as  presented  by  the 
pleadings.  It  is  true  the  petition  specifies 
that  the  defect  In  the  street  crossing  consist- 
ed in  a  depression  or  hole  about  seven  inch- 
es deep,  with  loose  brick  near  and  in  the 
hole;  whUe  her  instruction  No.  1  falls  to 
confine  the  defect  where  plaintiff  fell  to  those 
specified  in  the  petition,  and  submits  the 
hypothesis  of  the  crossing  being  dangerous 
and  unsafe  generally.  It  thus,  on  its  face, 
broadened  the  Issues  beyond  the  limits  speci- 
fied in  the  petition,  and  was,  on  its  face,  er- 
roneous, when  considered  alone.  State  ex  rel. 
V.  Bllison  et  al.  (Supreme  Court  May,  1915) 
176  S.  W.  11,  13;  Degonia  v.  Railroad.  224 
Mo.  564,  589,  123  S.  W.  807;  Black  v.  Rail- 
way, 217  Mo.  672,  117  S.  W.  1142;  Beave  v. 
Transit  Co.,  212  Mo.  331,  351,  111  S.  W.  52. 

[4]  But  It  was  cured  by  tlie  following  in- 
struction given  by  the  court  at  defendant's 
request: 

"The  jury  are  instructed  in  this  case  that, 
unless  you  find  and  believe  from  the  evidence 
that  there  was  a  dangerous  hole  in  defendant's 
street,  and  that  plaintiff's  injury  was  caused 
solely  by  reason  of  such  hole  while  plaintiff  was 
herself  exercising  ordinary  care  for  her  own 
safety,  your  verdict  will  be  for  the  defendant." 

It  is  thus  seen  that  the  generality  of  plain- 
tlfTs  instruction  is  specifically  limited  to  the 
hole  alleged  as  the  defect  into  which  she 
fell.  It  has  been  the  rule  In  this  state,  at 
least  since  Owens  v.  Railroad,  95  Mo.  170,  8 
S.  W.  350,  6  Am.  St  Rep.  39,  that  all  the  in- 
structions in  a  case  must  be  read  together 
and  considered  as  a  whole,  and  that  instruc- 
tions for  the  defendant  may  limit  and  make 
clear  a  too  general  instruction  for  the  plain- 
tiff. Lange  v.  Mo.  Pac.  It}'.  Co.,  208  Mo.  458, 
477,  106  S.  W.  660;  Anderson  v.  Union  Ry, 
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Co.,  161  Ma  411,  427,  428,  ei  8.  W.  874 ;  P«g- 
ler  T.  Bothe,  117  Mo.  475,  491,  22  S.  W.  1113 ; 
Meadows  v.  Life  Ins.  Co.,  129  Mo.  7(i,  97,  31 
S.  W.  678,  60  Am.  St  Rep.  427;  State  ex  rel. 
RobertsoQ  v.  Hope,  102  Mo.  410,  426»  14  S.  W. 
985.  These  cases  have  been  followed  in  a 
great  number  of  decisions  by  the  Courts  of 
Appeals. 

This  supplemental  motion  for  rehearing 
was  not  filed  within  the  time  prescribed  by 
our  rules,  but,  notwithstanding  the  delay,  we 
have  chosen  to  consider  it,  and  for  the  rea- 
sons above  set  forth  must  overrule  it. 

[S]  Defendant,  on  the  last  day  allowed  for 
such  motions,  telegraphed  it  to  our  clerk,  and 
two  days  thereafter  put  it  In  writing  and 
filed  it.  While  telegrams  are  frequently  used 
as  evidence  in  appropriate  instances,  we  are 
not  advised  of  any  law  authorizing  a  court 
record  or  a  pleading  by  telegraph.  It  is  a 
step  too  radical  to  be  taken  without  the  sanc- 
tion of  the  Legislature. 


STOWELIi  V.  DICKSON  et  aL     (No.  11679.) 

(Kansas    City    Court   of   Appeals.      Missouri. 

June   14,   1915.     Rehearing   Denied 

July  2,  1915.) 

1.  Appeal  and  E^tob  «=9695  —  Review  — 
Questions  of  Faoi>— Sufficiency  of  Bti- 

DBNCB. 

The  Court  of  Appeals  cannot  determine 
whether  there  was  no  substantial  evidence  to 
support  a  fiuding,  when  the  abstract  of  the  rec- 
ord shows  on  its  face  that  only  a  part  of  the 
testimony  has  been  brought  up. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2911-2914;  Dec.  Dig.  <8=> 
605.] 

2.  Appeal  and  Erbob  «=»697— Abstract  of 
RECosn— Recitals  in  Bill  of  Exoeptionb 

— CONSTBUCTION. 

A  recital,  in  the  bill  of  exceptions,  that  the 
evidence  was  all  that  was  offered  and  introduc- 
ed "that  is  in  any  way  material  to  the  ques- 
tions raised  in  this  court,"  cannot  be  accepted 
as  a  statement  that  the  evidence  shown  was  all 
of  the  evidence  heard. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  §§  2918-2927;  Dec.  Dig.  ®=> 
697.] 

3.  Appeal  and  Ehrob  e=»901— Pkesumption 
AND  Burden  of  Proof— Jtjdgment. 

It  is  the  business  of  the  appellant  to  show 
that  the  verdict  or  judgment  is  unfounded,  and 
if  he  fails  tn  do  so  the  action  of  the  trial  court 
is  presumed  to  be  correct. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  1771,  3670;  Dec.  Dig.  ®=» 
901.] 

4.  Appeal  and  Bbbob  «s»927— Review— De- 
murber  TO  Evidence. 

In  reviewing  a  ruling  on  a  demurrer  to  the 
evidence,  the  appellate  court  must  give  plain- 
tiff the  benefit,  not  only  of  every  part  of  th» 
evidence,  bat  also  of  every  legitimate  inference 
which  reasonable  men  might  reasonably  draw 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  ff  2912,  2917,  Sffe,  8768, 
4024;    Dec.  Dig.  <8=>927.] 

6.  Pbincifal  and  Agent  «s»41— Bbkaoh  op 
Agent's  Contbact — Instruction. 

In  an  action  for  the  breach  of  a  general 
agency  insurance  contract,  an  instruction,  spec- 


ifying the  drcmnstances  nnd«r  widch  defend- 
ants must  be  found  to  have  ceased  business  with 
plaintiff  before  the  latter  could  recover,  was  not 
objectionable  as  not  requiring  a  finding  that  de- 
fendants ceased  doing  business  with  plaintiff 
"without  lawful  right  or  excuse." 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  ®=>41.] 

6.  Appeal  and  Ebbob  ^»1073  —  Habhlxss 

EbBOB— INSTBUCTION— ReUISSION    OF    DAM- 
AGES. 

In  a  suit  to  recover  for  breach  of  a  general 
agency  insurance  contract,  error,  if  any,  in  in- 
cluding certain  items  of  postage,  etc,  in  the 
amount  of  recovery,  held  not  prejudicial,  where 
plaintiff  after  verdict  voluntarily  remitted  the 
amount  of  such  claims. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  U  424(^4247;  Dec.  Dig.  «=» 

7.  Pbincipai.  and  Agent  «=>41— Bbbace  or 
Contbact— Action  fob  Damages— I nstbuc- 
tions — Evidence. 

In  a  suit  to  recover  for  breach  of  a  gen- 
eral agency  insurance  contract,  plaintiff's  ad- 
vance of  money  at  defendant's  request  a  te-w 
days  before  the  contract  was  breached  waa 
properly  included  in  the  damages  because  aria- 
mg  out  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Dec.  Dig.  ®=>41.] 

8.  Principal  and  Agent  9=»41— Measure  of 
Dauaobs— Breach  of  Agency  Contract. 

In  a  suit  to  recover  for  the  breach  of  wl 
general  agency  insurance  contract  providing 
that  it  might  be  terminated  after  three  months 
notice,  plaintiff's  loss  of  time  and  expense  in 
establishing  agencies  for  defendant  was  recov- 
erable, as  within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was  made,  at  least 
for  the  time  and  expense  during  which  plain- 
tiff should  have  had  notice. 

[Ed.  Note. — ^For  other  cases,  see  PtincipBl  and 
Agent  Dec.  Dig.  «=»41.] 

Error  to  Circuit  Cooit,  Jackson  Coon^; 
O.  A.  Lucas,  Judge. 

"Not  to  be  officially  reported." 

Suit  by  C.  L.  StoweU  against  Robert  Dick- 
son and  R.  D.  Tweeddale,  doing  business  ad 
the  Southeastern  Associates  and  as  Dickson 
&  Tweeddale.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Lyons  &  Smith  and  Paul  Bi  Bradley,  both 
of  Kansas  City,  for  plaintiffs  In  error.  1.  J. 
RIngolsky,  of  Kansas  City,  for  defendant  In 
error. 

TRIMBLE,  J.  This  suit  was  brought  by 
C.  L.  StoweU  to  recover  $4,000  damages  for 
the  alleged  breech  of  a  general  agency  in- 
surance contract.  To  avoid  confasion,  we 
will  refer  to  the  parties  by  the  terms  desig- 
nating them  in  the  trial  court,  namely, 
"plaintiff"  and  "defendant"  and  not  as  they 
are  designated  in  this  proceeding  in  error. 

Plaintiff  lived  in  Rochester,  N.  Y.,  and  was 
an  experienced  insurance  man  In  the  busi- 
ness of  acting  as  agent  manager  and  under- 
writer for  different  companies.  The  defend- 
ants lived  in  Baltimore,  Md.  They  were  ex- 
ecutive officers,  stockholders,  and  genera] 
agents  of  two  Insurance  companies,  the 
Southern  Insurance  Company  of  New  Or- 
leans, and  the  Guardian  Fire  Insurance  Oom- 
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pany  of  Pittsbms,  Pa.  ^e  petition  charges 
tbat  the  defendants  were  partners  doing 
business  under  the  firm  name  of  the  "South- 
eastern Associates"  and  as  IMckson  &  Tweed- 
dale,  and  that  on  the  19th  of  May,  1903,  de- 
fendants entered  into  a  written  contract 
with  plaintiff  by  which  they  aiH>ointed  him 
manager  for  said  "Southeastern  Associates" 
with  authority  to  appoint  subagents  in  the 
states  of  New  York  and  Pennsylvania  except 
In  certain  districts  in  certain  dttea  therein. 
Plaintiff  was  to  travel  and  appoint  subagenta, 
and  pay  his  expenses  in  doing  this  as  well  as 
In  Inspecting  risks  and  in  the  prosecution  of 
the  business.  Plaintiff  was  to  be  furnished 
with  all  necessary  agency  supplies,  etc.  He 
was  to  render  a  weekly  and  monthly  account 
of  the  policies  issned  by  him  and  the  snb- 
agents  appoinj«d  by  him  and  to  comply  with 
all  Instructions  and  directions  given  him. 
He  was  to  receive  5  per  cent,  commission  on 
aU  net  premiums  and  a  C(Mitlngent  commis- 
sion of  10  per  cent,  per  annum  on  the  net 
profits  of  the  business  secured  by  blm.  This 
contingent  commission  was  to  be  settled  an- 
nually. Plaintiff  also  conld  deduct  from  his 
monthly  report  his  expenses  for  postage  or 
correspondence  with  agents,  and  for  tele- 
grams. The  contract  further  provided  that 
it  could  be  terminated  by  giving  plalntifl! 
three  months  notice.  It  also  provided  that, 
If  the  "Southeastern  Associates"  was  dis- 
solved before  the  termination  of  the  contract, 
then  the  contract  conld  be  terminated  upon 
condition  that  all  agencies  and  the  business 
thereof  were  turned  over  to  plaintiff.  About 
eight  months  after  the  contract  was  made, 
and  without  any  dissolution  of  the  said  as- 
sociates, the  contract  was  terminated  against 
plalntlCTs  will  and  without  giving  the  three 
months  required  notice.  Thereupon  this  suit 
to  recover  damages  was  brought  The  de- 
fendants denied  under  oath  that  they  were 
partners  doing  business  as  the  "Southeastern 
Associates,"  and  claimed  that  the  contract 
was  made  with  said  "Southeastern  Asso- 
ciates" and  not  with  the  defendants  as  part- 
ners. The  defendants  claim  that  the  "South- 
.  eastern  Associates"  was  merely  a  name  un- 
der which  the  two  companies,  the  Southern 
and  the  Guardian  Fire  Insurance  companies, 
Issued  a  policy  wherein  each  company  as- 
sumed a  specified  amount,  the  aggregate  of 
which  was  the  amount  for  which  the  jwllcy 
holder  was  Insured ;  that  they,  Dickson  and 
Tweeddale,  were  partners,  but  that  the  part- 
nership was  merely  an  agent  of  the  "South- 
eastern Associates"  and  was  not  a  principal 
in  the  agency  contract  sued  on;  and  that 
therefore  they  were  not  liable.  Plaintiff,  on 
the  other  hand,  contends  that  Dickson  & 
Tweeddale  constituted  the  "Southeastern  As- 
sociates" and  made  the  contract  In  that 
name.  This  was  a  question  of  fact  that  was 
submitted  to  the  Jury  by  Instructions  on  both 
sides,  and  the  Jury  returned  a  verdict  sup- 
porting plaintUTs  contention.  Defendant 
has  appealed,  earnestly  insisting  tbat  there! 


was  no  substantial  evidence  to  support  a 
finding  that  defendants  were  principals  In, 
and  therefore  liable  on,  the  contract 

[1]  We  are  unable  to  say  the  Jury  had  no 
evidence  on  which  to  base  its  finding,  or  that 
defendants'  demurrer  to  the  evidence  should 
have  been  sustained,  for  the  reason  tbat  the 
abstract  of  the  record  clearly  shows  on  its 
face  tbat  only  a  portion  of  the  testimony  in 
the  case  has  been  brought  up  for  our  consid- 
eration. Numerous  omissions  appear  on  the 
face  of  the  record,  and  in  many  other  places 
the  abstract  purports  to  give  only  the  sub- 
stance of  the  testimony;  tbat  is  to  say.  It 
presents  only  defendants'  conclusion  as  to 
what  the  evidence  shows  or  tends  to  show. 
This  Is  not  sufficient  As  said  in  Spsteln  v. 
Hammerslough  Clothing  Co.,  67  Mo.  App.  221, 
loc.  cit  231: 

"It  will  not  do  to  allow  appdlant's  counsel 
to  cull  over  the  record  and  present  such  evi- 
dence as  they  may  think  pertinent  or  material; 
the  entire  evidence  must  be  Bet  out,  so  that  this 
court  may,  for  itself,  determine  its  materiality 
and  probative  force." 

It  is  understood,  of  course,  that  this  does 
not  mean  that,  in  every  case,  the  entire  evi- 
dence must  be  presented,  or  that  it  must  all 
be  set  out  in  hsec  verba ;  but  certainly,  where 
it  is  claimed  that  there  was  no  evidence  to 
support  the  verdict,  we  cannot  decide  that 
question  unless  all  the  testimony  is  brought 
up  for  our  review. 

[2]  The  recitation  In  the  bill  of  exceptions 
appearing  on  page  82  of  the  abstract  cannot 
be  accepted  as  a  statement  tbat  the  evidence 
shown  was  all  of  the  evidence  beard:  First, 
because  the  abstract  on  its  face  shows  tbat 
evidence  was  left  out  and  that  only  the  sub- 
stance of  other  evidence  is  given;  second, 
the  recitation  .referred  to  does  not  say  "the 
above  was  all  the  evidence  offered,"  but 
merely  tbat  it  was  all  that  was  offered  and 
introduced  "that  is  in  any  way  material  to 
the  questions  raised  in  this  court" 

[3]  It  is  true,  as  suggested  by  defendants' 
counsel,  plaintiff  could  have  filed  an  addi- 
tional abstract ;  but  be  is  not  complaining  of 
the  verdict  or  judgment  It  is  not  incum- 
bent upon  him  to  show  that  it  has  no  founda- 
tion to  rest  upon.  Tbat  is  the  business  of 
the  complaining  parties,  and,  If  tbey  fail  to 
do  so,  the  action  of  the  trial  court  Is  pre- 
sumed to  be  correct 

[4]  In  addition  to  this.  In  passing  upon  the 
validity  of  a  demurrer  to  the  evidence,  we 
must  give  plaintiff  the  benefit,  not  only  of 
every  part  of  the  evidence,  but  also  of  every 
legitimate  Inference  which  reasonable  men 
might  reasonably  draw  therefrom.  So  that, 
even  upon  the  testimony  brought  before  us, 
we  would  hesitate  long  before  disturbing  the 
Jury's  verdict  thereon. 

[t]  The  foregoing  disposes  of  the  objection 
to  plaintiff's  instruction  No.  1  made  on  the 
ground  of  no  evidence  to  support  same.  The 
further  objection  that  the  instruction  is  er- 
roneous because  it  did  not  require  the  Jury  to 
find  that  defendants  ceased  doing  business 
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with  plaintiff  "without  lawful  right  or  ex- 
cuse" Is  clearly  untenable.  It  Is  true  It  did 
not  qualify  the  ceasing  of  business  by  the 
above  words,  but  it  did  better  than  that;  It 
specified  the  circumstances  under  which  de- 
fendants must  be  found  to  have  ceased  busi- 
ness with  plaintiff  before  the  latter  could  re- 
cover. There  was  no  claim  that  plaintiff  had 
done,  or  omitted  to  do,  anjrthing  which  Justi- 
fied a  termination  of  the  contract. 

[8]  Objections  are  made  to  plaintiffs  in- 
struction No.  2  on  the  measure  of  damages. 
Those  objections,  based  on  the  ground  that 
there  was  no  evidence  to  sustain  certain 
items  of  damage  referred  to  therein,  cannot 
prevail  for  the  same  reason  we  have  Just 
said  the  demurrer  cannot  t>e  upheld.  The  ot>- 
Jectlon-  to  the  inclusion  of  expense  for  pos- 
tage not  exceeding  $4.90,  express  not  exceed- 
ing $3.75,  and  telegrams  not  exceeding  $3.48, 
can  have  no  weight,  because  plaintiff,  after 
verdict,  voluntarily  remitted  the  full  amount 
of  those  claims,  so  that  no  prejudice  resulted 
to  defendants  if  they  were  erroneously  includ- 
ed in  the  instruction. 

[7]  The  objection  that  $194.83  advanced 
by  Stowell  at  defendants'  request  In  Decem- 
ber, 1908,  a  few  days  before  the  contract  was 
breached,  could  not  be  Included  In  the  dam- 
ages because  not  arising  out  of  the  contract, 
is  untenable.  We  think  it  clearly  grew  out 
of  the  contract,  and  that  it  was  only  by  reason 
of  the  existence  of  the  contract  that  plain- 
tiff could  have  been  Induced  to  advance  this 
money,  and  that  Its  termination  was  the 
reason  that  plaintiff  could  not  reimburse 
himself.  At  least  there  was  suflSolent  evi- 
dence from  which  the  Jury  could  draw  this 
inference. 

[8]  It  Is  finally  insisted  that  nothing  for 
any  loss  of  time  and  expense  devoted  to  es- 
tablishing agencies  for  d«fendanti3  should 
have  been  Included  In  said  instruction,  be- 
cause that  loss  was  not  within  the  contem- 
plation of  the  parties  at  the  time  the  contract 
was  entered  into.  The  theory  of  this  objec- 
tion is  that,  as  the  contract  provided  that  It 
could  be  rightfully  terminated  after  three 
months  notice,  no  claim  for  time  and  exx>ense 
in  establishing  agencies  can  be  set  up,  since 
plaintiff  would  have  lost  that  time  anyway 
bad  notice  been  given.  But,  tf  notice  had 
been  given,  certainly  plaintiff  would  not  have 
exp^ided  time  and  money  in  the  attempt  to 
establish  agencies  after  receiving  notice,  and 
surely  whatever  he  lost  In  this  regard  during 
the  time  he  should  have  had  notice  was  the 
direct  result  of  the  wrongful  act  In  terminat- 
ing the  contract  without  notice.  There  was 
a  direct  causal  relation  between  It  and  this 
loss.  Hence  it  should  be  deemed  to  be  within 
the  contemplation  of  the  parties  to  the  con- 
tract. Hedden  v.  Schneblln,  126  Mo.  App.  478, 
104  S.  W.  887.  The  instruction  was  so  drawn 
as  that  the  Jury  could  not  fall  to  understand 
that  it  was  only  loss  of  time  and  expense 
during  the  period  plaintiff  should  Ixave  had 


notice,  and  not  for  the  Initial  time  and  ex- 
pense Incurred  by  him,  that  was  meant  For 
this  reason  we  think  defendant's  instruction 
No.  7  on  the  measure  of  damages  was  too  nar- 
row and  was  therefore  properly  refused.  The 
damages  claimed  were  $4,000,  and  the  Judg- 
ment obtained  was  only  $488.87,  whldi  fact 
carries  an  Inference  at  least  that  the  Jury 
were  not  deceived  by  any  erroneous  Ideas 
as  to  the  damages  which  were  allowable. 
The  evidence  offered  by  plaintiff  as  to  the 
commission  due  him  on  the  net  profits  was 
not  speculative,  but  was  based  on  the  facts, 
and,  even  upon  the  record  presented  to  us, 
afforded  sufficient  basis  from  which  the  Juiy 
could  find  what  was  due  him  thereon. 

We  think  the  real  and  only  issue  in  the 
case  was  whether  defendants  could  l>e  heI3 
as  principal  parties  to  the  contract  and  that 
the  Issues  Were  fairly  submitted  to  the  Jury. 
That  tribunal  found  for  plaintiff,  and,  In  the 
record  before  us,  we  cannot  say  the  findins 
was  wrong. 

The  Judgment  Is  therefore  affirmed.  All 
concur. 


GEO.   O.  RICHARDSON  MACH.  CO.  v. 

NELSON  et  al.    (No.  11529.) 

(Kansas  City  Ck>urt  of  Appeals.     Missouri. 

June  14,  1915.) 

1.  Evidence  (g=>434  —  Parol  Evidence  — 
Fbaud — Written  Instruments. 

That  machinery  is  sold  under  a  written 
contract  does  not  preclude  the  vendees  fr<Mii 
showing  that  its  execution  was  procured  by 
fraud. 

[Ed.    Note.— For    other    cases,    see    Evidence, 
Cent.  DiK.   H  2005-2020;   Dec.   Dig.  <8=»434.] 

2.  Sales  «=»38— False  Rkpbesbntatiows  — 
Materialitt. 

Where  a  threshing  machine  was  sold  under 
false  representations  that  it  would  thresh  wheat 
in  any  kind  of  straw  raised  on  certain  lauds, 
and  that  it  had  worked  satisfactorily  and 
threshed  a  certain  number  of  bushels  a  day, 
such  representations  were  material  in  an  action 
for  the  purchase  price  of  the  machine  wherein 
the  defense  of  false  representations  inducing 
the  sale  was  interposed. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  »  65-77.  85;  Dec.  Dig.  «=»38.] 

3.  Sales  ^s>39S— False   Refbeskntatiorb — 
Actions — Instructions. 

In  an  action  for  the  purchase  price,  of  a 
threshing  machine,  where  the  defense  was  inter- 
posed that  the  sale  was  brought  about  by  false 
representations,  an  instruction  requiring  the 
jury,  in  order  to  bring  a  verdict  for  defendants, 
to  find  that  the  representations  were  made,  that 
there  was  nothing  about  the  machine  to  disdose 
that  it  would  not  work,  that  the  vendees  believ- 
ed the  representations  to  be  true  and  relied  up- 
on them,  that  the  machine  was  not  a  good  one 
and  would  not  do  good  work,  that  when  used 
before  the  sale  it  had  not  done  good  work,  that 
all  of  such  facts  were  known  to  the  vendor  at 
the  time  the  machine  was  sold,  and  that  upon 
discovery  that  the  machine  would  not  woric  the 
vendees  tendered  it  back,  was  not  defective  as 
omitting  the  element  of  the  vendor's  knowledge 
of  the  falsity  of  the  representations  and  that 
they  were  made  for  the  purpose  of  defrauding 
the  vendees. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  IS  1137-1139 :  Dec  Dig.  «=»398.] 
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4.  Saixs    «=»38— False    Rbfbesentatioits— 
Intent  to  Defbaud. 

Where  one  knowingly  makes  a  fraudulent 
representation  as  to  an  article  to  be  sold,  which 
is  acted  upon  to  the  vendees'  damage,  an  intent 
to  defraud  is  included  in  and  shown  by  his 
acts ;  such  intent  beini;  involved  as  a  matter  of 
law. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  86-77.  86;  Dec.  Dig.  <&=>38.] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty ;  Fred  Lamb,  Judige. 

Action  by  the  Geo.  O.  Richardson  Machin- 
ery Company  against  John  J.  Nelson  and 
others  upon  promissory  notes  and  to  foreclose 
a  chattel  mortgage.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Gilbert  Lamb,  of  Salisbury,  and  Roy  W. 
Rucker,  of  Keytesvllle,  for  appellant  J.  A. 
CoUet,  of  Salisbury,  for  respondents. 

TRIMBLE,  J.  Appellant  sold  a  threshing 
machine  to  respondents  and  took  a  chattel 
mortgage  on  it  and  an  old  engine  to  secure 
notes  given  for  the  purchase  price.  The  ma- 
chine would  not  work  satisfactorily.  Where- 
upon respondents  tendered  It  back  and  de- 
manded their  notes  and  mortgage,  claiming 
they  had  been  induced  to  buy  the  machine 
through  fraudulent  representations.  The 
vendor  refused  to  take  the  machine  back, 
and  brought  this  suit  to  foreclose  the  chat- 
tel mortgage  and  to  obtain  a  deficiency  judg- 
ment upon  the  notes.  Vendees  set  up  fraud 
In  the  sale  of  the  machine  to  them.  The 
Jury  found  In  their  favor,  and  vendor  has  ap- 
pealed. 

The  evidence  In  behalf  of  the  vendees 
tends  to  fully  establish  their  claim  that  the 
vendor  represented  that  the  machine  in  ques- 
tion was  first  class  and  would  do  good  work ; 
that  vendor  Lad  allowed  a  customer,  who 
wanted  a  machine  of  a  different  model,  to 
use  It  for  a  few  days  until  the  machine  he 
wanted  could  be  obtained ;  that  during  these 
few  days  the  machine  had  worked  satisfac- 
torily, and  threshed  1,800  or  2,000  bushels 
per  day,  which  was  an  excellent  record  for 
such  a  machine;  and  that  It  would  thresh 
wheat  In  any  kind  of  straw  raised  In  Mis- 
souri bottoms.  The  evidence  also  shows  that 
these  representations  were  untrue,  and  that 
vendor  knew  they  were  not  true,  since  they 
had  not  allowed  a  customer  to  use  It  until 
the  one  he  wanted  could  come,  and.  Instead 
of  the  machine  having  worked  satisfactorily, 
vendor  had  had  trouble  with  It  before.  The 
evidence  also  tends  to  show  that  said  repre- 
sentations were  made  to  Induce  the  vendees 
to  purchase,  and  they  did  so  relying  on  them. 
There  was  nothing  in  the  appearance  of  the 
machine,  or  which  an  examination  would  dis- 
close, to  show  that  it  would  not  work;  and 
tbe  fact  that  the  vendees  looked  it  over  care- 
fully as  It  stood  upon  the  floor  of  the  ven- 
dor's warehouse  and  thought  it  was  all  right 
does  not  contradict  their  testimony  that  they 
relied  upon  said  representations  and  were  in- 


duced Oiereby  to  purchase.  The  evidence 
was  also  ample  to  show  that  the  machine 
worked  very  poorly,  and  after  vendees  had 
given  It  a  thorough  trial  and  afforded  vendor 
an  opportunity  to  make  It  work,  and  the  lat- 
ter had  failed,  the  vendees  tendered  the  ma- 
chine back. 

[1]  Although  the  sale  of  the  madiine  was 
made  by  written  contract,  yet  this  did  not 
preclude  respondents  from  showing'  that  its 
execution  was  procured  by  fraud.  17  Gyc. 
6&5;  Johnson  County  Savings  Bank  v.  Red- 
feam,  141  Ma  App.  386,  125  S.  W.  224;  Mer- 
chants' National  Bank  v.  Brlsch,  164  Mo. 
App.  631,  136  8.  W.  28;  Carroll  v.  Peak,  156 
Mo.  App.  446,  136  S.  W.  961.  The  testimony 
as  to  the  fraudulent  representations  did  not 
vary  the  terms  of  a  written  contract.  It 
merely  showed  that  what  appears  to  be  a 
contract  has  no  right  to  exist  as  such. 

[21  The  representation  concerning  the  ma- 
chine and  the  character  of  the  worlc.  it  would 
do  was  certainly  material,  and  the  only  pur- 
pose of  maklo^  such  representations  and 
their  effect  would  be  to  induce  the  vendees 
to  buy.  And  the  fact  that  tbe  machine  did 
not  work  satisfactorily  before,  and  that  ven- 
dor had  trouble  with  It,  then  shows  that  the 
representation  concerning  its  efficiency  was 
known  to  be  untrue. 

[3]  We  do  not  agree  with  appellant  that  re- 
spondents' Instruction  omits  the  element  that 
the  vendor  must  have  known  the  representa- 
tions were  false,  and  made  them  for  the  pur- 
pose of  defrauding  the  vendees.  It  does  not 
use  these  precise  words.  It  Is  true,  but  It  re- 
quired the  Jury  to  find  that  the  representa- 
tions were  made;  that  there  was  nothing 
about  the  machine  to  disclose  that  It  would 
not  work ;  that  the  vendees  believed  the  rep- 
resentations to  be  true,  and  relied  upon  them 
in  executing  their  notes;  that  the  machine 
was  not  a  good  one,  and  would  not  do  good 
work;  that  the  machine,  when  used  before 
the  sale,  had  not  done  good  work;  that  all 
of  said  facts  were  Imown  to  the  vendor  at 
the  time  said  machine  was  sold  and  said  rep- 
resentations, If  any,  were' made;  and  that 
upon  discovery  that  the  machine  would  not 
work,  if  It  failed  to  do  so,  the  vendees  ten- 
dered it  back,  then  the  Jury  were  authorized 
to  find  for  defendants.  We  think  this  folly 
covered  the  question  of  the  vendor's  knowl- 
edge of  the  falsity  of  the  representations  and 
the  object  In  making  them.  McBcth  v.  Crad- 
dock,  28  Mo.  App.  380,  loc.  cit.  3»4;  Bank 
of  Atchison  County  v.  Byers,  139  Mo.  627,  41 
S.  W.  325. 

[4]  Under  the  circumstances  above  disclos- 
ed, if  one  knowingly  makes  a  fraudulent  rep- 
resentation which  Is  acted  upon  to  another's 
damage,  the  Intent  to  defraud  Is  Included  In 
and  Is  shown  by  his  acts,  which,  according  to 
the  old  proverb,  "speak  louder  than  words." 
In  such  cases  the  Intent  to  deceive  is  involv- 
ed as  a  matter  of  law.  Goodwin  v.  Fall,  102 
Me.  353,  66  Ati.  727;    Porter  v.  Beattle,  88 
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Wis.  22,  59  N.  W.  499;  Becker  v.  Colonial 
liife  IBS.  Co.,  163  App.  DlT.  382,  138  N.  T. 
Supp.  491. 

The  Jary  having  found  tor  the  vendees,  the 
verdict  must  be  accepted. 

Consequently,  the  judgment  Is  affirmed. 
All  concur.  • 


BULSON  T.  INTERNATIONAL  SHOE  CO. 
(No.  11541.) 

(Kansas    CSty    Court    of   Appeals.      Missouri. 

May  24,  1015.     Rehearing  Denied 

July  2,  1915.) 

1.  Masteb  and  Sebvant  *=»153— Injtjbt  to 
Skbvanx— Dimr  of  Oabe. 

A  master  must  exercise  reasonable  care 
to  famish  liis  employ^  a  reasonably  safe  place 
to  worl:  and  reasonably  safe  appliances  and,  in 
case  of  an  inexperienced  employ^,  to  give  the 
employ^  tlie  necessary  instructions  with,  ref- 
erence to  the  doing  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  314-317;  Dec.  Dig.  «=> 
153.] 

2.  Master  and  Servant  ®=>153— Injubibb 
TO  Servant — Infant  Servants. 

Where  a  servant  is  an  infant^  the  master 
must  give  such  further  instructions  as  are 
reasonably  necessary  to  enable  the  servant  to 
avoid  the  risks  of  his  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  314-317;  Dec.  Dig.  <S=» 
153.] 

3.  Master  and  Servant  $=»23(^Injt7biss 
TO  Servant— Contributory  NEOLiOENCit— 
Minor  Servant. 

A  minor  servant  is  not  negligent  if  he 
exercises  that  degree  of  care  reasonably  to 
be  expected  of  a  person  of  his  age,  experience, 
and  capacity. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  687-700;  Dec.  Kg. 
«=3230.] 

4.  Infants  «=»61— Degree  of  Oabb— Dtmr. 

An  infant  of  18  or  19  years  of  age,  shown 
to  be  of  ordinary  intelligence,  should  not  be 
held  to  the  full  accountability  of  an  adult. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  {  167 ;   Dec.  Dig.  <S=>61.] 

5.  Master  and  Servant  ®=286— Injuries 
TO  Servant— Actions— Evidence. 

In  an  action  for  injuries  to  an  infant 
servant,  the  question  whether  the  master  was 
negligent  in  giving  directions  held  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  <g=>286.] 

6.  Master  and  Servant  ®=>201— Injuries 
to  Servant^Trial— Instructions. 

In  an  action  by  a  servant,  whose  hand 
was  caught  in  a  machine,  it  was  error  to  sub- 
mit the  question  of  the  master's  negligence  in 
failing  to  instruct  him  as  to  the  use  of  a  brake, 
where  to  use  the  brake  he  would  have  had  to 
remove  his  hand  from  the  place  where  it  was 
caught,  in  order  to  pull  the  brake,  for,  if  he 
could  have  moved  his  band  and  avoided  the  in- 
jury, he  was  guilty  of  negligence,  regardless  of 
instruction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $§  1133,  1134,  1136-1146; 
Dec.  Dig.  «=»291.! 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 


Action  by  Merrill  B.  Bnlson,  an  Infimt,  by 
I.  F.  Bolson,  next  friend,  against  the  Inter- 
national Shoe  Company,  a  corx>oration. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed  and  remanded. 

Irwin  &  Peters,  of  Jefferson  City,  and 
George  B.  Logan,  of  St  Louis,  for  appellant. 
A.  T.  Dumm  and  D.  F.  Calfee,  both  of  Jef- 
ferson City,  for  respondent 

JOHNSON,  3.    Plaintiff,  a  minor  18  years 

of  age,  was  injured  while  operating  a  ma- 
chine in  defendant's  shoe  factory  at  Jeffer- 
son City,  and  sued  for  the  recovery  ot  his 
resulting  damages  on  the  ground  that  his  In- 
jury was  caused  by  negligence  of  defendant 
The  answer  contained  a  general  denial  and 
pleas  of  assumed  risk  and  contributory  neg- 
ligence. The  verdict  was  for  plaintiff  in  the 
sum  of  $1,000,  and,  following  the  overruling 
of  its  motions  for  a  new  trial  and  in  arrest 
of  judgment,  defendant  appealed. 

The  machine,  called  a  leveler,  at  which 
plaintiff  was  working  at  the  time  of  his  in- 
jury, was  operated  by  steam  power  and  was 
used  to  level  and  give  proper  form  to  shoe 
soles  after  attachment  to  their  uppers.  It 
was  ponderous  and  complicated  in  structure, 
but  its  operation  was  comi)aratlvely  simple, 
did  not  require  special  skm  or  long  expe- 
rience, and  was  attended  by  no  other  proba- 
ble danger  to  the  operator  than  that  of  hav- 
ing his  hand  caught  and  mashed  between 
the  form  and  last  when  they  moved  into 
close  contact  to  level  and  shai>e  the  inter- 
vening sole  by  the  exertion  of  powerful  pres- 
sure. Standing  In  front  of  the  machine  (his 
proper  position),  the  operator  faced  two 
pairs  of  forms  and  lasts,  one  for  treatment 
of  right,  the  other  of  left,  shoes,  with  a 
space  of  9  or  10  Inches  between  them.  Each 
last  was  in  the  form  of  a  sole  and  was  at- 
tached, bottom  upward  and  on  a  horizontal 
plane,  to  the  end  of  an  upright  leg.  The 
form  above  it  was  also  in  the  shape  of  a 
sole,  but  larger,  and,  when  the  mactilne  was 
at  rest,  faced  the  operator  on  a  vertical 
plane.  The  arm  to  which  It  was  afhxed,  as 
well  as  the  leg  of  the  last  was  movable,  and 
when  a  shoe  was  placed  on  the  last  and  the 
power  applied  to  the  machine,  the  form  and 
last  moved  together  along  the  liue  of  an  arc 
18  or  20  inches  in  length.  The  first  contact 
was  at  the  be^,  but  the  two  surfaces  came 
Into  complete  but  progressive  contact  with 
a  rolling,  rocking  motion.  The  pairs  were 
moved  alternately  by  the  operator,  who  ap- 
plied the  power  by  pressing  his  foot  on  the 
treadle  for  the  pair  he  wished  to  set  in  mo- 
tion, and  when  one  i>alr  was  in  operation 
the  other  automatically  stopped.  The  two 
treadles  were  two  or  three  Indies  from  the 
floor  and  were  two  inches  apart  The  lasts 
were  detachable  from  the  legs,  and  it  was 
necessary  that  the  size  of  tlie  lasts  should 
correspond   to  the  size  of  the   shoes  being 
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treated.  Between  the  two  less,  bnt  a  foot  or 
more  below  ttie  snrfaoe  of  the  uptnmed 
lasts,  was  tbe  baiidle  of  a  clutcb,  or  brake, 
by  which  the  operator  could  stop  the  ma- 
chine Instantly  by  throwing  the  belt  to  an 
Idle  wheel.  In  the  usnal  method  of  opera- 
tion, a  shoe  was  fitted  over  the  right  last, 
the  treadle  was  pressed  with  the  foot,  and  on 
the  return  of  the  last  the  shoe  was  removed. 
In  the  meantime  a  shoe  was  put  on  the  left 
last,  and,  as  the  right  shoe  was  removed,  the 
left  treadle  was  pressed,  and  so  on.  The 
shoe  was  Intended  to  fit  loosely  over  the  last 
to  be  easily  removed,  and  in  the  proper  ma- 
nipulation of  the  shoes,  during  the  entire 
operation,  it  was  not  necessary  for  the  oper- 
ator's bands  to  be  placed  In  a  poaiticHi  of 
danger. 

Plaintiff,  whom  the  evidence  depicts  as  a 
person  of  average  intelligence,  capacity,  and 
judgment  for  one  of  his  age,  had  been  work- 
ing on  the  machine  only  two  days,  and  had 
bad  no  other  experience.  At  the  time  of  bis 
Injury,  he  was  working  upon  a  case  of  No. 
5  unlined  shoes  and  using  No.  5  lasts.  He 
states,  and  there  is  substantial  evidence  to 
support  his  statement,  that  sometimes  shoes 
of  the  small  sizes  fitted  tightly  on  the  lasts 
and  were  removed  with  difficulty,  and  that 
the  shoe  on  the  right  last  (the  removal  of 
wbicb  occasioned  the  injury)  fitted  so  tight- 
ly that,  in  his  attempt  to  remove  it,  be  lost 
bis  balance  to  such  an  extent  that,  instead 
of  pressing  on  the  left  treadle  to  apply  the 
power  to  Its  corresponding  last  and  form,  he 
inadvertently  stepped  on  the  right  treadle, 
with  the  result  that  the  right  shoe,  which  he 
was  attempting  to  remove,  was  moved  into 
contact  with  the  form,  and  the  thumb  of  his 
left  hand  was  caught  and  mashed,  necessi- 
tating its  amputation. 

The  specifications  of  negligence  in  the  pe- 
tition, which  is  voluminous,  may  be  reduced 
to  these  four  specific  acts:  First.  A.  negli- 
gent failure  to  give  plaintiff,  who  was  known 
to  be  a  minor  and  inexperienced,  proper  in- 
structions to  enable  him  to  run  the  machine 
with  reasonable  safety  to  himself.  Second. 
Giving  him  improper  and  dangerous  direc- 
tions relating  to  the  operation  of  the  trea- 
dles. Third.  FaUlng  to  warn  him  of  the 
risks  and  dangers  of  the  work.  Fourth.  Neg- 
ligently furnishing  him  shoes  of  irregular 
size,  which  purported  to  be,  and  should  have 
been,  of  uniform  size,  and  thereby  adding  an 
unnecessary  risk  to  the  normal  hazards  of 
the  operation. 

The  evidence  of  plaintiff,  relating  to  the 
first  and  third  charges,  tends  to  show  that 
the  foreman  gave  him  most  meager  and  in- 
adequate instructions  and  only  a  general 
learning  that,  if  be  allowed  his  hand  to  be 
caught  betw^  the  form  and  last.  It  would 
b«  mashed,  a  fact  which,  as  plaintiff  remark- 
ed, "anybody  can  see."  The  machine  was  in 
operation  when  plaintiff  was  employed,  and 
tbe  foreman  took  hUn  to  the  machine,  told! 


him  to  watch  and  carefully  note  its  opera- 
tion, left  him  for  an  hour,  and,  returning, 
asked  him,  "Do  you  think  you  can  run  it 
now?"  Plaintiff  replied,  "I  beUeve  I  can," 
and  was  directed  to  go  to  work.  While  he 
was  watching  the  machine,  the  operator 
showed  him  how  to  take  the  shoes  off  and 
put  them  on,  how  to  select  the  proper  lasts, 
and  how  to  work  the  treadles,  but  did  not 
show  him  the  brake  and  its  uses,  nor  infofm 
him  of  the  risk  of  tight-fitting  shoes  and  how 
to  avoid  it.  Some  time  after  he  began  to. 
work,  a  tight  shoe  gave  him  trouble  on  the 
right  last,  and  he  was  compelled  to  let  go  of 
the  shoe  which  was  in  motion,  with  the  result 
that  it  was  subjected  to  a  second  pressure 
and  was  damaged.  The  foreman  brought 
this  shoe  back  to  plaintiff  and  warned  him 
that  shoes  thus  damaged  would  be  charged 
to  him,  but  did  not  tell  him  how  to  avoid 
the  risk  ol  removing  tight  shoes.  Afterward 
the  foreman  noticed  that  plaintiff,  in  work- 
ing the  treadles,  used  his  right  foot  for  the 
right  treadle  and  his  left  foot  for  the  left 
(a  method  which  plalutifTs  evidence  strongly 
tends  to  show  was  the  only  proper  and  rea- 
sonably safe  one),  but  the  foreman  told  him 
that  was  too  slow,  and  ordered  him  to  use 
his  right  foot  for  both  treadles.  Plaintiff 
obeyed  the  order,  and  was  attempting  to 
press  the  left  treadle  with  his  right  foot  on 
the  occasion  in  question,  with  the  result  that, 
in  combination  with  his  effort  to  puU  the 
tight  shoe  off  the  last,  it  affected  his  equilib- 
rium and  caused  bis  foot  to  slip  over  to  and 
press  down  upon  the  right  treadle. 

As  to  the  fourth  charge  of  negligence,  the 
evidence  of  defendant  is  that,  since  the 
shoes  were  entirely  machine  made,  it  was 
Impossible  for  any  variations  to  occur  in  siz- 
es made  from  the  same  last,  and  that  there 
was  no  such  occurrence  in  the  operation  of 
the  machine  as  a  tight-fitting  shoe,  but  the 
evidence  of  plaintiff  to  the  contrary  is  sub- 
stantial, and,  for  present  purposes,  we  must 
accept  it  as  conclusive. 

Counsel  for  defendant  earnestly  contend 
that  the  court  erred  in  not  sustaining  the  de- 
murrer to  the  evidence,  and  on  this  branch 
of  the  case  the  initial  question  of  importance 
Is  the  nature  of  the  duty  defendant  owed  to 
plaintiff  for  his  protection  and  security  in 
the  operation  of  a  machine  which,  though  its 
proper  operation  called  for  no  great  skill  or 
preparation,  was  an  Instrumentality  for  the 
application  of  great  power  and,  if  not  prop- 
eiHy  handled  by  the  operator,  would  be  high- 
ly dangerous  to  him. 

[1]  The  well-known  general  duty  of  a  mas- 
ter to  exercise  reasonable  care  t»  furnish  his 
servant  a  reasonably  safe  place  In  which  to 
work,  and  with  reasonably  safe  tools  and  ap- 
pliances, embraces  the  particular  duty  where 
an  inexperienced  servant  Is  employed  upcm 
dangerous  work,  to  give  the  servant  such  in- 
structions in  the  proper  method  of  doing  the 
work  and  sucb  warning  of  natural  dangers 
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and  of  dangers  which  will  attend  a  departure 
from  the  proper  method  as  Is  reasonably  re- 
quired by  the  servant's  Inexperience  and  lack 
of  proper  knowledge,  and  which  will  enable 
tile  servant,  with  the  exercise  of  reasonable 
care,  to  perform  the  duties  of  his  employ- 
ment with  reasonable  safety  to  himself.  26 
Cyc.  1176,  1177. 

[2,  3]  This  duty  the  master  owes  to  an  in- 
experienced adult  possessed  of  the  Judgment 
and  care  presumed  In  the  average  adult,  but, 
with  respect  to  a  minor,  the  duty  must  take 
into  account  the  further  fact  of  minority, 
with  Its  usual  concomitants  of  immature  judg- 
ment and  care,  and  the  master  must  give 
such  instructions  and  warnings  as  are  rea- 
sonably required  to  obviate  the  risks  bom  of 
such  immaturity.  26  Cyc.  1080;  3  Labatt, 
Master  and  Servant,  1154,  1155. 

It  is  said  by  the  latter  author: 

"The  rule  actually  applied  by  the  courts  is 
merely  this : .  The  master  is  liable  for  the  fail- 
ure to  instruct  a  minor,  unless  both  the  danger 
and  the  means  of  avoiding  it  are  apparent  and 
within  the  comprehension  of  the  servant" 

And  the  former  author  says  (page  1176): 
"Where  the  servant  is  a  minor,  the  master 
must  put  his  warning  in  such  plain  language 
as  to  be  sure  that  the  servant  understands  and 
appreciates  the  danger.  It  is  not  enough  that 
he  should  do  his  best  to  make  the  servant  un- 
derstand ;  he  must  actually  understand  and 
appreciate  the  danger." 

The  cases  In  this  state  recognize  these 
rules  (Vanesler  v.  Cigar  (3o.,  108  Mo.  App. 
621,  84  S.  W.  201;  Sailer  v.  Shoe  Co.,  130 
Mo.  App.  712,  109  S.  W.  794 ;  Dowllng  v.  Al- 
len, 74  Mo.  13,  41  Am.  Rep.  298;  Deeds  v. 
Railroad,  157  Mo.  App.  463,  137  S.  W.  1013 ; 
Warnke  v.  Rope  Co.,  186  Mo.  App.  30,  171 
S.  W.  643);  and  the  further  rule  that  a 
minor  is  not  guilty  of  contributory  negli- 
gence. If  he  exercise  the  degree  of  care  rea- 
sonably to  be  expected  of  a  person  of  his 
age,  experience,  and  capacity  (Burger  v.  Rail- 
road, 112  Mo.  238.  20  S.  W.  439,  34  Am.  St 
Rep.  379;  Jackson  v.  Butler,  249  Mo.  342, 
155  S.  W.  1071 ;  Henderson  v.  Kansas  City, 
177  Mo.  477,  76  S.  W.  1045). 

[4]  No  Inference  may  be  Indulged,  as  a 
matter  of  law,  that  a  boy  18  or  19  years  of 
age,  and  shown  by  the  evidence  to  be  of 
ordinary  Intelligence  and  capacity  for  one  of 
his  years,  should  be  held  to  the  full  accounta- 
bility of  an  adult.    Dowltng  v.  Allen,  supra. 

[t]  Cases  cited  by  defendant,  where  the  in- 
structions and  warnings  given  by  the  master 
have  been  held  sufflcient  In  law,  or  where 
the  minor  servant  has  been  pronounced  guilty 
In  law  of  contributory  ne^gence,  deal  with 
Instances  where  the  risk  indisputably  was  of 
a  nature  to  be  within  the  knowledge  and  ap- 
preciation of  a  person  of  the  age  and  capac- 
ity of  the  plaintiff,  or  where  his  act  which 
contributed  to  the  injury  was  clearly  beyond 
the  pale  of  the  degree  of  care  to  be  expected 
of  a  person  In  his  situation  and  of  his  age 
and  apparent  capacity.  Nugent  v.  Milling 
Co.,  131  Mo.  241,  33  S.  W.  428 ;   Smith  v.  Box 


Co.,  193  Mo.  716,  92  S.  W.  894;  Herdt  r. 
Koenig,  137  Mo.  App.  689,  119  8.  W.  56; 
Hirsch  v.  Bread  Co.,  150  Mo.  App.  171,  129 
S.  W.  1060 ;  Stegman  v.  Cierber,  146  Mo.  App. 
104,  123  S.  W.  1041 ;  Battles  v.  Railway,  178 
Mo.  App.  596,  161  S.  W.  614.  Applying  these 
rules  to  the  facts  of  the  present  case,  we  con- 
clude that  although  it  appears  the  lack  of 
particular  Instructions  and  warnings,  and  the 
giving  of  Improper  instructions  relating  to 
the  use  of  treadles,  of  which  plaintiff  com- 
plains, were  matters  of  which  an  Inexperienc- 
ed adult  In  his  situation  would  have  had  an 
equal  right  to  complain,  the  fact  of  plaintiff's 
minority  was  an  elemrat  of  the  duty  defend- 
ant owed  plaintiff,  and  It  was  for  the  Jury 
to  decide  to  what  ext»it  that  element  should 
have  been  recognized  In  defendant's  instruc- 
tions and  warnings,  and  certainly  it  was  for 
the  Jury  to  consider  this  element  in  the  solu- 
tion of  the'  issues  of  contributory  negligence 
to  which  we  shall  hereafter  refer. 

The  evidence  of  plaintiff  clearly  establishes 
negligence  of  defendant  In  not  giving  him 
necessary  instructions  in  the  proper  method 
of  operating  the  machine,  In  giving  him  Im- 
proper directions  about  using  the  treadles, 
and  In  not  warning  him  of  the  dangers  of 
an  improper  operation  of  the  machine.  Hie 
Jury  were  entitled  to  Infer  that  defendant 
was  negligent  In  not  telling  him  how  to  meet 
the  situation  created  by  a  shoe  fitting  the 
last  too  closely,  of  the  likelihood  and  dan- 
ger of  Inadvertently  pressing  the  wrong 
treadle,  and  of  the  danger  of  losing  his  prop- 
er balance  If  he  used  only  the  right  foot  and 
stood,  as  he  did,  directly  In  front  of  the 
right  treadle,  Instead  of  standing  In  front  of 
the  space  between  the  two.  Plaintiff  had  no 
knowledge  of  these  Important  things,  and  Ids 
attempt  to  press  the  left  treadle  from  an  im- 
proper position,  coupled  with  his  effort  to 
remove  the  shoe  from  the  right  last,  is  shown 
by  his  evidence  to  have  been  the  proximate 
cause  of  his  Injury. 

We  cannot  say,  as  a  matter  of  law,  that  he 
was  guilty  of  contributory  negligence.  While 
the  machine  did  not  move  rapidly,  and  he 
had  ample  time  to  remove  his  hand.  It  was 
natural  for  him  to  be  surprised  and  discon- 
certed by  the  unexpected  slip  of  his  foot  and 
not  to  realize  what  was  happening  before  his 
hand  was  caught  Nor  was  he  negligent  in 
law  for  standing  before  the  right  treadle.  In 
view  of  his  lack  of  proper  Instruction  and  of 
knowledge  of  the  greater  risk  of  such  posi- 
tion, nor  of  continuing  the  operation  of  the 
machine  in  view  of  the  fact  that  by  pressing 
the  left  treadle,  the  right  form  and  last  there- 
by would  be  stopped  and  prevented  from  com- 
ing together.  His  conduct  was  an  issue  of 
fact  for  the  Jury  to  determine  and  waa  cor- 
rectly submitted  In  the  instructions.  The  de- 
murrer to  the  evidence  was  properly  over^ 
ruled. 

We  have  examined  the  rulings  on  the  ad- 
mission of  evidence  crltictzed  by  defendant 
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and  find  th«  objections  not  well  taken, 
the  Instructicms  are  found  to  be  free  from 
prejudicial  error,  except  In  one  Important 
respect  Plaintiff's  fourth  Instruction  should 
not  bare  been  given.  It  submitted  to  the 
Jury  the  question,  raised  In  the  petition,  of 
ne^gence  In  falling  to  instruct  plaintlfl  in 
tbe  use  of  the  bralce  and  of  whether  or  not 
such  negligence  was  the  proximate  cause  of 
tbe  Injury. 

[t]  Plainturs  own  account  of  his  injury 
dem<xistrate8  beyond  question  that  the  ab- 
sence of  InstructioDS  relating  to  tbe  use  of 
the  brake,  or  clutch,  could  not  have  been  a 
proximate  cause.  If  be  had  an  opportunity 
of  stopping  the  machine  by  moving  the 
brake,  thereby  preventing  the  coming  togeth- 
er of  the  last  and  form,  he  had  a  better  op- 
portunity of  doing  the  quldcer  tiling — of 
moving  his  thumb  out  of  the  way.  If,  know- 
ing the  parts  were  meeting,  he  voluntarily 
kept  his  thumb  in  a  place  where  it  would  be 
mashed,  he  was  guHlty  of  negligence.  His  po- 
sition oa  the  issue  of  contributory  negligence 
is  and  must  be  that  he  was  deprived  of  a 
reasonable  opportunity  to  avoid  the  Injury 
by  the  sudden  and  unexpected  movement  of 
the  right  pair,  and  on  this  hypothesis,  which 
is  tbe  only  one  that  will  permit  him  to  re- 
cover, he  had  no  chance,  either  to  withdraw 
his  hand  from  the  shoe,  or  to  do  the  ad41- 
tional  act  of  seizing  the  brake  handle  with 
the  same  hand. 

For  the  error  of  submitting  these  false  is- 
sues of  negligence  and  proximate  cause,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed.   AH  concur. 


BALDWIN  et  nx.  v.  HABVET  et  aL 
(No.  11586.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
June  14,  1915.) 

1.  Stbext   RAiiaoADS  $-»117— Accident  on 
Tkack— Qdestion    fob   Jdbt — Neougence. 

On  evidence  in  a  parent's  action  aRainst  a 
street  railroad  for  the  wrongful  death  of  an 
infant  child,  held  that  whether  the  child  was 
in  front  of  the  car  when  it  was  standint;  still 
and  was  killed  when  the  motorman,  without 
looking,  started  the  car,  or  whether  the  child 
ran  into  the  car  from  the  side  and  was  killed, 
were  questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  C!ent.  Dig.  {{  239-257;  Dec.  Dig.  «=» 
117.] 

2.  Death  ®s»104  —  Action  fob  Wbongfui. 
Death — I  nsteuctton  s — Damages. 

In  an  action  under  Rev.  St.  1909,  i  5425, 
Kivinx  an  action  for  wion^ful  death  caused  by 
any  street  car,  etc.,  due  to  the  operator's  negli- 
gence or  criminal  intent,  with  recovery  of  a 
penalty  of  not  less  than  $2,000  and  not  ez- 
ceedjnK  $10,000,  an  instruction  that  plaintiff's 
damages  for  the  death  of  his  infant  child  should 
be  not  less  than  $2,000,  and  not  more  than 
$10,000  in  the  discretion  of  the  jury,  taking 
into  consideration  all  the  facts  and  circum- 
stances in  evidence,  without  submitting  the  pe- 
caniary  loss  to  the  parent  of  the  value  of  the 
child's  life  during,  minority,  less  the  reasonable 
cost  of  rearing  it,  and  the  benefits  accruing  to 


And   the  parent  after  tbe  child  reached  maturity,  was 

good  as  far  as  it  went,  so  that  the  omission  of 
the  explanatory  features  was  mere  nondirection 
and  not  misdirection. 

(Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  U  142-148:  Dec.  Dig.  <S=»104.] 

3.  Appeal  and  Ekbob  «=3l068  —  Habiu.e8S 
Ebbob—Instbuctions— Statute. 

Bev.  St  1900,  i  2062,  forbids  the  reversal 
of  the  judgment  of  any  conrt  unless  for  error 
materially  affecting  the  merits.  In  a  parent's 
action  against  a  street  railroad  for  the  wrong- 
ful death  of  his  infant  child,  the  court  instruct- 
ed that  the  jury  might  find  for  plaintiff  in  a 
sum  not  less  than  $2,000  and  not  more  than 
$10,000,  taking  into  consideration  facts  and 
circumstances  of  the  case,  without  submitting 
the  compensatory  features  of  tbe  recovery,  and 
the  jury  returned  a  verdict  of  $2,600,  thereby 
allowing  only  $500  above  the  minimum  penalty, 
as  compensatory  damages.  Beld,  that  the  faU- 
ure  of  the  instruction  to  specify  the  compensa- 
tory elements  of  damage  was  not  reversible 
error. 

(£2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-4228,  4230:  Dec. 
IWg.  «=>10e8.] 

4.  Death    «=»77— Wbongipui.    Death— Daic- 

AOES. 

In  a  parent's  action  for  the  wrongful  death 
of  an  infant  child  brought  under  Rev.  St  1909, 
i  5425,  giving  such  action  against  a  street  rail- 
road, etc.,  for  wrongful  death  caused  by  the 
negligence  or  criminal  intent  of  employfei,  and 
allowing  a  recovery  of  a  penalty  of  not  less 
than  $2,000  and  not  more  than  $10,000  in  the 
discretion  of  the  jury,  evidence  as  to  the  burial 
expenses  of  tbe  child  and  as  to  its  age  and 
health  permitted  a  finding  of  compensatory 
damages. 

lEd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  96:  Dec.  Dig.  «s»77.] 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

"Not  to.  be  officially  reported." 

Action  by  Harry  P.  Baldwin  and  wife 
against  Ford  J.  Harvey  and  another,  receiv- 
ers of  the  Metropolitan  Street  Railway  Com- 
pany. Judgment  for  platntiffB,  and  defend- 
ants appeal.    Affirmed. 

John  H.  Lucas,  of  Kansas  City,  for  appel- 
lants. Atwood  &  HUl,  of  Kansas  City,  for 
respondents. 

TRIMBLE,  J.  Bespondotts  brought  suit 
for  the  death  of  their  little  son,  Harry  P. 
Baldwin,  Jr.,  19  months  of  age,  who  was  run 
over  and  killed  by  one  of  the  cars  belonging 
to  the  Metropolitan  Street  Railway  Company 
and  being  operated  by  its  receivers.  The 
charge  in  tbe  petition  is  that  while  the  car 
was  standing  still,  the  child  got  on  the  track 
a  few  feet  in  front  of  it,  and  in  plain  view 
of  those  in  charge  of  the  car,  and  that  while 
the  child  was  thus  on  the  track  the  car  was 
negligently  started  and  caused  to  run  over 
and  kill  it,  Tbe  evidence  in  plaintiffs'  behalf 
as  to  the  manner  of  the  child's  death  con- 
sisted of  tbe  testimony  of  the  child's  grand- 
father, the  child's  grandmother,  and  a  neigh- 
bor lady  who  was  sitting  on  her  porch 'near 
by.  Their  testimony  is  to  the  effect  that  the 
car   had    stopped    to   discharge   passengers; 
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that,  while  It  was  standing  still,  the  baby  got 
on  the  track  a  few  feet  In  front  of  the  car, 
and  then  the  car  started  up  and  struck  him 
with  the  fender  and  knocked  bim  down  and 
ran  over  him  and  stopped  just  as  the  rear 
wheels  reached  his  leg.  The  appellants  con- 
tend that  the  child  did  not  get  In  front  of 
the  car,  but  toddled  onto  the  track  at  the 
side  of  the  car  as  It  passed,  and  that  only 
the  rear  wheels  struck  the  child.  They  in- 
troduced evidence  of  several  witnesses  in 
support  of  this  contention.  Davis,  on  Ids 
porch  250  feet  away,  says  the  child  was 
out  tn  the  street  about  three  feet  from  the 
curb,  and  south  of  the  track,  when  the  car 
started,  and  the  child  went  north  to  the 
tracks,  but  passed  out  of  his  vision  before 
it  was  struck.  Daley,  who  was  waiting  for 
a  car  a  block  west,  says  no  child  was  in  front 
of  the  car  when  it  started.  Cordler,  In  an 
automobile  about  50  feet  behind  the  car,  saw 
the  child  on  the  south  track  going  diagonally 
northeast  as  the  car  started,  l)ut  it  passed 
out  of  his  vision  before  it  was  kUled.  Three 
passengers  on  the  car  testified  they  saw  the 
child  near  the  south  side  of  the  track  about 
even  with  or  a  little  in  front  of  the  car  after 
it  started  and,  though  they  did  not  see  the 
child  struck,  they  teUt  a  little  Jar  of  the  rear 
trucks.  There  were  two  children  out  in  the 
street  at  the  time,  and  there  is  room  for  the 
claim  that  some  of  these  witnesses  saw  the 
other  child  that  was  not  hurt  and  confused 
it  with  the  one  that  was  killed.  The  grand- 
father was  running  toward  the  child  and 
looking  directly  at  it  when  it  got  on  the 
track,  as  were  also  its  grandmother  and  the 
neighbor  lady  Mrs.  Hamilton.  They  were 
the  only  eyewitnesses  to  the  striking  of  tlie 
child.  The  motorman  says  no  child  was  on 
the  track  at  the  time  he  started  the  car. 
.However,  a  passenger,  who  got  off  the  car 
with  bis  wife  and  baby,  says  that  when  the 
car  started  up  the  motorman  was  not  look- 
ing in  front  of  him,  but  at  the  witness'  wife 
who  was  out  to  one  side,  she  having  just 
alighted  from  the  front  end  of  the  car.  The 
conductor  testified  he  examined  the  car  at 
the  bam  and  found  no  blood  on  the  front 
wheels,  but  did  find  it  on  the  rear  wheels. 

[1  ]  In  this  state  of  the  testimony,  of  course 
the  question  of  whether  the  child  was  In 
front  of  the  car  when  it  was  standing  still 
and  was  killed  by  the  car  being  started  up 
without  the  motorman  looking,  or  whether 
the  child  ran  into  the  car  from  the  side  and 
was  killed,  was  for  the  jury  to  determine 
It  returned  a  verdict  for  $2,500. 

Appellants  insist  that  the  case  should  be 
treated  in  this  court  as  one  brought  under 
sections  6426  and  5427,  instead  of  5425,  R. 
S.  Mo.  1909.  We  think  It  is  manifest,  how- 
ever, that  both  parties  treated  this  case  In 
the  trial  as  one  under  section  5425.  This  Is 
shown  by  an  instruction  asked  by  respondents 
and  also  by  an  Instruction  asked  by  appel- 
lants.   In  Harding  t.  Missouri  Pacific  Ball- 


way  Co.,  248  Mo.  66S,  loc  dt  eiO,  184  8.  VT. 
711,  the  Supreme  Court  held  that,  if  the  case 
had  t>een  brought  under  secttons  5426.  5427, 
error  in  giving  in  plaintlfTs  behalf  an  In- 
struction good  only  under  section  5425  was 
invited  by  defendant  asking  an  Instruction, 
which  was  refused,  that  was  applicable  only 
to  5425,  so  that,  it  plalntiflTs  instruction  Is 
erroneous  merely  because  it  is  applicable  to 
5425,  Instead  of  to  5426,  then  that  error  can- 
not be  taken  advantage  of,  e/lnce  it  was  in- 
vited by  appellants.  Bat  the  requesting  of 
these  Instructions  by  both  sides  of  the  case 
show  that  they  considered  and  tried  the  case 
as  one  under  section  6425.  And  there  is 
nothing  in  the  pleadings  or  evidence  to  con- 
tradict that  view. 

[2]  But  granting  that  the  case  is  under  sec- 
tion 5426,   the  question  then  arises,   Is    re- 
spondents'   instruction    on    the   measure    of 
damages  erroneous  when  applied  to  that  sec- 
tion?   It  told  the  Jury  that  in  the  event  they 
found  tar  plaintiffs  they  would  assess   the 
damages  In  a  sum  not  less  than  $2,000  and 
not  more  than  110,000,  In  the  discretion  of 
the  jury,  "taking  into  consideration  all  the 
facta  and  drcumstances  in  evidence  In  the 
case."     Q?here  ia  no  doubt  but  that  tlie  in- 
struction is  good  as  far  as  it  went      Bat 
should   it  have  gone  farther  and  told   the 
jury   that  in  determining  the  amount    tbey 
would  allow  they  could  take  into  considera- 
tion the  pecuniary  loss  to  the  parents  of  the 
value  of  the  child's  life  daring  minority  and 
the  expense  of  burial,  less  the  reasonable 
cost  of  keeping  and  rearing  the  child  dnrin? 
minority,  and  that  the  Jury  could  not  allow 
anything  by  way  of  solatium  to  the  parents' 
feelings  or  for  benefits  accruing  to  tliem  aft- 
er the  child  reached  maturity?    As  to   the 
compensatory  features  of  the  recovery,  doubt- 
less it  would  have  been  weU  for  the  Instruc- 
tion to  have  contained  these  directions.     The 
instruction  would  thereby  have  been  more  ex- 
plicit    But  since  the  instruction  was   good 
as  far  as  it  went,  it  would  seem  that  the 
omission  of  these  explanatory  features  was 
mere  nondlrectlon  and  not  misdirection.    And 
if  appellants  had  desired  more  explicit  di- 
rection  and   limitations   ap(Hi   the   amount 
which  the  jury  would  allow  as  compensa- 
tion, they  could  easily  have  asked  an  in- 
struction embodying  these  features.     Tbey 
did  not  do  this,  bat  chose  to  ask  an  instrac- 
tlon  forbidding  any  recovery  beyond  the  pure- 
ly penal  features  of  the  statute,  namely  $2,- 
000.    In  the  ease,  above  dted,  of  Harding  t. 
Missouri  Pacific  B.  Co.,  248  Mo.  663,  154  S. 
W.  711,  the  histruction  for  plalntifT  told  the 
jury  they  could  "return  a  verdict  in  favor  of 
the  plaintiff  for  not  less  than  $2,000,  n<Mr 
more  than  $10,000,  in  the  discretion  of  the 
Jury,"  and  the  court  on  page  670  of  248  Mo., 
on  page  713  of  164  S.  W.,  in  speaking  of  this 
instruction,  said  "the  meagre  of  damages 
spedfled  in  that  section  [6425]  was  pn^erly 
stated  in  the  instruction." 
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[3]  Bnt,  howerer  this  may  be,  we  do  not 
think  the  case  shouHd  be  remanded  for  an- 
other trial  for  the  reason  that,  even  if  the 
Instmctlon  is  not  as  explicit  as  it  should  have 
been,  the  record  clearly  shows  that  the  ap- 
pellants were  in  no  way  prejudiced  thereby. 
The  verdict  was  for  $2,500.  Of  this  amount 
$2,000  is  allowed  by  the  statute  on  the  pure- 
ly penal  basis.  This  left  only  $600  to  be  re- 
garded as  compensatory  damages.  The  evi- 
dence was  that  It  cost  the  parents  $90  to 
bury  the  cliUd.  This  left  only  $410  for  the 
pecuniary  loss  to  the  parents  of  the  child's 
services  during  his  minority.  The  evidence 
was  that  he  was  a  well-developed,  healthy 
chBd.  It  would  seem  that  $410  would  be  a 
very  conservative  sum  to  allow  the  parents 
tor  the  net  value  of  the  services  of  the  child 
nntil  he  became  21  years  old.  This  fact 
shows  clearly  that  the  Jury  did  not  allow 
anything  by  way  of  solatlnm  to  the  parents' 
feelings,  nor  for  anything  beyond  the  net 
value  of  the  services  during  minority,  and 
hence,  the  Jury  were  not  misled  to  appellants' 
injury  by  the  failure  of  respondents'  instruc- 
tion to  more  clearly  specify  and  limit  the  ele- 
ments of  recovery,  rniis  is  the  case  even 
on  the  theory  that  nothing  above  the  $2,000 
Is  allowable  by  way  of  penalty.  It  leaves 
out  of  view  entirely  any  sum  allowed  as  pen- 
alty above  the  $2,000,  if  the  statute  has  penal 
features  above  that  sum,  owing  to  the  nature 
and  character  of  the  acts  causing  the  in- 
jnry.  If  the  statute  means  that  the  Jury 
may,  on  this  account,  award,  as  penalty,  a 
sum  above  $2,000,  then  the  above  analysis 
of  the  verdict  takes  no  account  of  that,  and 
the  absence  of  prejudice  to  the  appellants 
on  account  of  the  instruction  is  made  still 
more  apparent  For  if  the  motorman  did 
start  the  car  while  looking  at  something  else 
instead  of  ahead  of  him,  as  he  should  have 
done  when  driving  a  dangerous  agency  over 
a  traveled  street  in  a  populous  community, 
he  was  guilty  of  such  gross  negligence  as 
to  warrant  a  Jury  in  placing  the  penality 
above  $2,000  if  the  statute,  wh«j  properly 
construed,  allows  that.  But,  as  we  have  seen, 
the  verdict  can  be  said  to  clearly  rest  sole- 
ly on  compensatory  features  above  the  $2,- 
000,  and  takes  no  notice  of  any  penal  fea- 
tures over  that  amount,  even  if  that  were  al- 
lowable. We  cannot  see,  therefore,  wherein 
appellants  can  claim  they  were  harmed  by 
the  instruction.  Section  2082,  R.  S.  Mo.  1909, 
forbids  the  reversal  of  the  Judgment  of  any 
court  unless  error  was  committed  materially 
affecting  the  merits.  Under  all  the  circum- 
stances we  think  the  mere  failure  of  the  in- 
struction to  specify  the  elements  the  Jury 
could  consider  in  exercising  their  discretion 
did  not  constitute  reversible  error. 

[4]  We  do  not  agree  with  the  view  that 
there  was  no  evidence  upon  which  the  Jury 
could  base  a  finding  of  compensatory  damag- 
M.    The  burial  expenses  were  in  evidence,  and 


so  also  was  the  age,  sex,  and  health  of  the 
child.  In  cases  like  this,  the  net  value  of 
the  child's  services  during  minority  are  not 
susceptible  of  exact  proof,  but  the  taw,  as 
well  as  the  express  direction  of  the  statute, 
leaves  It  to  the  good  sense,  observation,  and 
experience  of  the  Jury  guided  by  the  facts 
and  circumstances.  What  the  services  of  the 
child  would  be,  if  It  had  lived,  no  one  can 
telL  But  the  law  allows  the  Jury  to  presume 
that  the  child  will  be  dutiful  and  obedient, 
and  from  that  to  figure  what  the  services 
ought  to  be  worth.  Branke  v.  Missouri  & 
Kansas  Telephone  Co.,  112  Mo.  App.  623,  loc. 
dt.  628,  87  S.  W.  84;  Nagel  v.  Missouri  Pa- 
dflc  R.  Co.,  75  Mo.  663,  loc.  clt.  665,  42  Am. 
Rep.  418;  Stotler  v.  Chicago  &  Alton  Ry. 
Co.,  200  Mo.  107,  loc.  dt  142,  98  S.  W.  509. 

The  instmctlon  asked  by  appellants  was 
therefore  properly  refused,  since  it  did  not 
permit  a  recovery  beyond  the  $2,000.  In  oth- 
er words,  it  did  not  allow  any  recovery  for 
compensatory  features. 

Believing  that  no  reversible  error  appears 
in  the  record,  the  Judgment  Is  afiBrmed.  All 
concur. 


WHITB  T.  MONTGOMERY   WARD  &  CO. 
(Now  11596.) 

(Kansas    C3ty    Court    of    Appeals.      Missouri. 

June  14,  1916.    Rehearing  Denied 

July  2,  1915.) 

1.  Mastgb  and  Servant  i3=>103— Injdby  to 

SKBVANl^LlABlLXrX. 

An  employer  wlio  furnishes  suitable  mate- 
rials, and  who  imposes  on  an  employ^  or  fellow 
employs  simple  duties,  is  not  liable  for  injury 
to  the  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  175;  Dec.  Dig.  «=»103.] 

2.  Master  attd  Servant  €=»181>— Injuries  to 
Servant— Safb  Flack  to  Work. 

Where  work  is  done  under  orders  of  a  fore- 
man, the  employer  is  liable  for  failure  to  have 
the  place  reasonably  safe  to  work,  since  an  em- 
ployer may  not  shift  the  duty  to  provide  a  safe 
place. 

[Ed.  Note: — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ij  427^B5,  437-448;  Dec 
Dig.  <@=»189.] 

3.  Master  anu  Servant  €=»196— Injxtry  to 
Servant— Fellow  Servants. 

An  employ^  fixing  or  constructing  a  place 
for  coemploy£s  to  work  is  not  a  fellow  employ^ 
while  so  engaged,  though  he  may  ordinarily  be 
regarded  as  a  fellow  empIoy& 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  375-378,  486-488;  Dec. 
Dig.  iS=»19e.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  T.  J.  Seehom,  Judge. 

Action  by  Charles  White  against  Montgom- 
ery Ward  &  C!o.  From  a  Judgment  for  plain- 
tiff, def«idant  appeals.    Affirmed. 

Battle  McCardle  and  Frank  Li  Barry,  bofi 
of  Kansas  City,  for  api)ellant  Wofford  & 
Klmbrell,  of  Kansas  City,  for  respondent 


AssFor  other  cases  ua  sune  topic  and  KBT-NtlUBBR  In  all  Kay-Numbarad  Dlstata  and  ladaus 


177  S.W.-«9 


Digitized  by 


Google 


1090 


177  SODTHWBSTBBN  REPORTER 


(Ho. 


BDUSON,  P.  J.  Plaintiff  was  an  employe 
of  defendant  and  bad  his  leg  broken  while 
engaged  In  unloading  sugar  from  a  car.  He 
brought  this  action  for  damages,  and  re- 
covered judgment  In  the  circuit  court 

Defendant  Is  a  large  mercantile  establish- 
ment, engaged  in  business  In  a  large  build- 
ing. Into  the  lower  floor  of  which  spur  tracks 
of  a  railway  are  laid,  over  which  cars  of 
merchandise  are  taken  In  and  out  of  the 
building.  Plaintiff  was  a  laborer  engaged 
In  unloading  sacks  of  sugar  from  a  car.  He 
was  under  the  orders  and  direction  of  de- 
fendant's foreman  in  that  department.  As 
near  as  we  can  understand  the  situation,  the 
car  in  which  was  the  sugar  was  standing  on 
one  traclc,  next  was  what  is  called  a  "dock," 
then  a  car  standing  on  another  track,  then 
another  dock  on  which  the  sugar  was  placed. 
The  floors  of  the  cars  and  the  docks  were 
about  the  same  height  above  the  ground  and 
were  connected  by  what  are  called  "run- 
ways," perhaps  four  feet  long.  The  sugar 
was  loaded  onto  a  four-wheel  truck  brought 
Into  the  car.  When  the  truck  was  loaded 
with  a  sufficient  number  of  the  sacks  of 
sugar,  plaintiff  would  take  hold  of  a  "tongue" 
or  handle  and  pull  It  over  the  route  to  the 
dock  where  It  was  to  be  placed,  being  as- 
sisted by  a  man  pushing  from  behind.  The 
ends  of  these  "runways,"  connecting  the 
docks  and  the  cars,  were  laid  on  the  floor  of 
the  cars,  extending  into  them  a  few  Inches. 
After  the  truck  here  involved  was  loaded, 
plaintiff  pulled  It  out  of  the  car  over  the 
runway,  across  the  dock,  thence  over  another 
runway,  through  the  other  car,  and,  as  he 
attempted  to  pass  out  of  the  last  car  across 
a  runway  to  the  last  dock,  the  end  of  the 
runway  slipped  from  the  car,  or  at  least 
slipped  so  much  out  of  position  as  to  cause 
it  to  fall,  taking  the  truck  of  sugar  and 
plaintiff  down  with  it.  The  negligence  charg- 
ed relates  to  the  mode  of  fastening  or  secur- 
ing the  runway  to  the  floor  of  the  car.  lliere 
was  evidence  tending  to  show  that  Brown, 
another  employ^,  nailed  a  cleat  to  the  floor 
against  which  the  end  of  the  runway  rested 
and  that  holes  were  in  the  runway  Itself 
through  which  nails  were  partly  driven  in- 
to the  floor.  There  was  further  evidence 
which  tended  to  prove  that  the  end  of  the 
runway  was  some  higher  than  the  floor  of 
the  car,  and,  while  It  was  secure  for  trucks 
coming  into  the  car,  it  was  not  for  cars  go- 
ing out,  by  reason  of  the  fact  that  the  wheels 
of  the  loaded  truck  would  strike  it  and  some- 
times throw  it  out  of  position. 

The  real  question  in  the  case,  as  it  has  been 
made  and  presented  by  defendant,  is  that  the 
safety  of  these  appliances  and  ways  for  un- 
loading the  sugar  was  In  the  hands  of  plain- 
tiff and  his  fellow  laborers:  that  defendant 
had  placed  at  their  disposal  proper  material 
and  appliances  for  safely  performing  their 
work,  and,  if  such  appliances  became  unsafe, 
it  wa»  the  fault  of  the  workmen  and  not  the 
negligence  of  the  employer.    Thus,  if  the  end 


of  the  runway  was  not  securely  fastened 
to  the  car  floor,  it  was  the  negligence  of 
Brown,  said  to  be  plaintiff's  fellow  servant, 
or  perhaps  plaintiff's  own  fault.  In  not  se- 
curing it  himself. 

[1]  There  is  a  line  of  authority,  notably 
In  what  Is  termed  scaffolding  cases,  where  it 
is  held  that  If  the  owner  furnishes  lumber 
and  material  out  of  which  a  carpenter  is  to 
build  scaffolds,  and  from  which  the  carpenter 
can  find  suitable  material,  the  owner  is  not 
liable  for  what  may  happen  on  account  ot 
the  insecurity  of  the  scaffolding.  Williams 
▼.  Ransom,  234  Mo.  55, 136  S.  W.  349 ;  Forbes 
V.  Dunnavant,  198  Mo.  193,  95  S.  W.  934; 
Bowen  v.  Railway  Co.,  95  Mo.  268,  8  S.  W>. 
230;  Steffenson  v.  Roehr  Co.,  136  Ma  App. 
225, 116  S.  W.  461 ;  Herbert  v.  Wiggins  Ferry 
Co.,  107  Mo.  App.  287,  80  S.  W.  978;  Kelley 
V.  Norcross,  121  Mass.  508 ;  Klllea  v.  Faxon, 
125  Mass.  485.  Of  course,  the  same  rale 
will  apply  to  other  kinds  of  work,  as  where 
simple  duties  are  intrusted  to  the  servant 
or  a  fellow  servant  (Modlagl  v.  Iron  & 
Foundry  Co.,  248  Mo.  587,  154  S.  W.  752); 
but  the  evidence  in  behalf  of  plaintiff  does 
not  place  his  case  under  such  rule. 

[2]  The  evidence  tends  to  show  that  this 
work  was  being  done  under  the  orders  and 
direction  ot  a  foreman  representing  the  de- 
fendant It  was  his  duty  to  see  that  tbe 
place  over  which  the  work  was  being  done 
was  reasonably  safe,  and  the  Jury  has  said 
that  he  did  not.  This  was  one  of  the  mas- 
ter's positive  duties  which,  If  he  deputizes  to 
another  servant  must  be  performed  by  him. 

"For  the  law  is  that  the  master's  duties  to 
the  servant  cannot  be  laid  aside  by  him,  or  pnt 
upon  others  in  such  way  as  to  exculpate  him 
when  an  injury  happens  by  reason  of  their  non- 
performance. *  *  *  It  makes  no  difference 
how  low  down  in  the  scale  of  employment  a 
master  may  go  to  find  a  servant  to  deputize  to 
perfonn  for  him  a  duty  to  the  other  servants. 
Whoever  the  master  selects  to  act  in  his  stead 
becomes,  as  to  that  duty,  the  master  himself." 
Zellars  v.  Mo.  Water  Co.,  92  Mo.  App.  123,  134, 
125. 

[3]  Nor  Is  there  ground  for  the  claim  that 
Brown,  who,  as  we  have  stated,  Is  said  to 
have  placed  and  secured  the  end  of  the  run- 
way In  the  car,  was  solely  to  blame,  and 
that  his  negligence  was  that  of  a  fellow  serv- 
ant, and  gave  plaintiff  no  cause  of  complaint 
against  defendant,  their  common  employer. 
Defendant  cannot  shift  the  duty  to  provide  a 
safe  place  to  work.  Zellars  v.  Mo.  Water 
Co.,  92  Mo.  App.  123-127;  Johnson  v.  Bolt  & 
Nut  Co.,  172  Mo.  App.  214,  219,  157  S.  W. 
665 ;  Scheldler  v.  Iron  Works,  172  Mo.  App. 
68S,  694,  155  S.  W.  897;  Mullery  v.  Telephone 
Co.,  180  Ma  App.  128,  168  S.  W.  213.  And  If 
we  grant  that  Brown  ordinarily  would  have 
been  regarded  as  a  fellow  servant  and 
that  he  may  have  performed  the  manual 
labor  in  attempting  to  attach  tbe  end  of 
the  runway  to  the  car,  it  counts  for  nothing. 
It  is  oftener  than  otherwise  that  the  em- 
ployer does  not  himself  i)erform  the  labor  of 
tbiiag  or  constructing  a  place  in  or  about 
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which  his  employes  are  to  work.    It  la  his 

duty  to  see  that  hla  servants  who  do  the 
labor  do  It  properly.  And  It  Is  said  by  our 
Supreme  Court,  and  by  this  court,  that, 
when  the  master  uses  another  servant  in  fix- 
ing or  constructing  a  place  In  which  other 
servants  are  to  perform  their  duties,  the 
former  servant,  while  so  engaged,  is  not  a 
fellow  servant  Koerner  v.  St  Louis  Car 
Co.,  209  Mo.  141,  158,  107  S.  W.  481,  IT  L. 
R.  A.  (N.  S.)  292;  ZeUars  v.  Mo.  Water  Co., 
92  Mo.  App.  123-127. 

We  have  examined  the  cases  dted  by  de- 
fendant, but  the  foregoing  discloses  that  we 
think  them  not  applicable. 

We  find  no  error  at  the  trial,  and  hence  af- 
firm the  Judgment   All  concur. 


COCKBELL  T.  WILLIAMS.    (No.  11683.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  14.  1915.) 

1.  CoNTBACTS  «=>  177— Pasties  Bound. 

That  a  contract  is  only  that  a  company  will 
refund  to  C.  ^1,000,  if  he  requires  it,  does  not 
prevent  its  being  held  a  contract  of  W.,  who, 
as  well  as  the  company,  siens  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §!  771-774;  Dec.  Dig.  <S=>177.] 

2.  Prinoifai.  and  Agent  4=>136— Contbaots 

— SlQHIKG — AOBNT. 

The  word  "Acent,"  foUowing  the  name  of 
W.,  signed  after  the  signature  of  a  company,  by 
its  president,  to  a  contract  tiiat  the  company 
will  repay  C,  if  not  conclusively  or  presump- 
tively not  affecting  his  liability  as  an  individual, 
may  at  least  be  stiown  not  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  ii  447-450,  476-491; 
Dec.  Dig.  <S=»138.J 

3.  GuABANTY  ®=982 — Action — Pasties. 

One  signing  a  contract  as  guarantor  may 
be  sued  jointly  with  the  maker. 

[Ed.  Note.— For  other  cases,  see  Quaranty, 
Cent  Dig.  S  97;   Dec.  Dig.  <8s>82.] 

Appeal  from  Circuit  Court,  Jaclrson  Coun- 
ty;  B.  B.  Porterfleld,  Judge. 

Action  by  James  F.  Cockrell  against  C.  M. 
Williams  and  others.  From  a  Judgment  In 
favor  of  said  Williams,  plaintiff  appeals.  Re- 
versed and  remanded. 

Battle  McCardle,  of  Kansas  Olty,  for  ap- 
pellant Martin  E.  Lawson,  of  Liberty,  and 
Fyke  &  Snider,  of  Kansas  City,  for  respond- 
ent 

ELLISON,  P.  J.  This  action  was  insti- 
tuted against  the  Kansas  City  Terra  Cotta 
Company  and  defendants  A.  F.  Brooker  and 
C.  M  Williams,  as  signers  of  a  contract  for 
the  payment  of  $1,000.  To  Williams'  signa- 
ture there  was  added  the  letters  "Agt."  The 
case  was  dismissed  as  to  the  Terra  Cotta 
Compan}',  defendant  Brooker  made  default, 
and  judgment  was  rendered  in  favor  of  Wil- 
liams on  the  pleadings,  on  the  ground  that 
no  cause  of  action  was  stated.  The  answer 
was  a  general  denial.  The  petition  set  out 
the  contract  in  these  words: 


"Received  of  James  F.  Cockrell,  one  thousand 

(?1,000)  dollars  in  payment  for  certificate  No. 
82,  for  ten  shares  of  the  stock  of  the  Kansas 
City  Terra  Cotta  Company,  upon  the  express 
condition  that  if,  at  tlie  end  of  six  months  from 
the  date  hereof,  said  James  F.  Cockrell  shall  re- 
quire the  refund  of  said  one  thousand  ($1,000) 
dollars,  upon  his  surrender  of  said  certificate 
for  said  stock,  the  above  company  shall  forth- 
with refund  said  one  thousand  ($1,000)  upon  the 
surrender  of  said  certificate  as  aforesaid,  and 
do  hereby  guarantee  him  6  per  cent,  on  his  one 
thousand  dollars  for  the  said  six  months.  The 
Kansas  City  Terra  Cotta  Company,  by  A.  F. 
Brooker,  President.  A.  F.  Brooker.  C.  M. 
Williams,  Agt" 

The  petUion  also  contained  this  allega- 
tion: 

"That  at  said  date  and  in  signing  said  writ- 
ing said  Williams  was  acting  in  bis  capacity 
as  an  individual,  and  not  as  agent  of  said  cor- 
poration, and  at  such  time  was  not  agent  of 
said  corporation,  and  liad  no  authority  to  act 
as  such  agent." 

The  particular  point  against  the  petition 
was  made  in  an  objection  to  receiving  any 
evidence;  and  that  objection  was  based  on 
the  ground  that  it  appeared  upon  the  face  of 
the  contract,  as  set  out  in  the  petition,  that 
it  was  not  signed  by  Williams  so  as  to  bind 
him  individually. 

Before  entering  upon  the  case,  it  is  perhaps 
well  to  suggest  that;  in  considering  the  au- 
thorities on  the  question  involved  here,  they 
should  not  be  confused  with  that  class  which 
generally  exonerate  the  agent  when  acting 
for  puhUo  institutions,  such  as  the  gov- 
ernment, counties,  cities,  school  districts, 
etc.  Story  on  Agency,  i|  302-306;  1  Mechem 
on  Agency,  §  1428;  McCJee  v.  Larramore,  60 
Mo.  425;  School  Town  v.  Kendall,  72  Ind. 
91,  37  Am.  Bep.  139;  McClellan  v.  Reynolds, 
49  Mo.  312. 

[1 ,  2]  It  will  be  observed  that  the  contract 
recites  that  in  certain  contingency  the  Terra 
Cotta  Company  will  pay  $1,000.  It  will  be 
further  observed  that,  after  the  proper  signa- 
ture of  the  company,  there  follows  the  name 
"A.  F.  Brooker,"  and  then  "O.  M.  WlUUms, 
Agt"  We  can  make  our  views  clearer  by 
dropping  consideration  of  Brooker,  as  be 
is  not  defending,  and  for  a  moment  omitting 
consideration  of  the  abbreviation  "Agt.,"  add- 
ed after  Williams'  name.  If  the  contract 
were  a  note,  and  for  purposes  of  our  consid- 
eration it  is  like  a  nonnegotiable  note,  the 
fact  that  it  reads  that  the  company  will  pay 
$1,000  does  not  prevent  its  being  held  to 
mean  also  that  Williams  would  pay  it,  either 
as  maker  or  guarantor,  depending,  perhaps, 
on  Intention.  If  a  straight  nonnegotiable 
note  reads,  "I,  John  Smith,  promise  to  pay. 
to,"  etc.,  and  is  signed  by  John  Smith  and 
another,  it  Is  the  note  of  both.  Daniel,  Neg. 
Instruments,  §  94;  Story  on  Promissory 
Notes,  f  57.  Even  when  a  note,  though  non- 
negotiable,  is  signed  on  the  back  by  an  ap- 
parent stranger,  he  is  tteld  to  have  signed  as 
a  maker  (Powell  v.  Thomas,  7  Mo.  440,  38 
Am.  Dec.  465;  Lewis  v.  Harvey,  18  Mo.  74, 
59  Am.  Dec.  286) ;  perhaps,  as  suggested  In 
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the  last  case^  with  a  rlgbt  to  show  that 
he  was  an  Indorser  or  guarantor. 

Considering  the  case  as  It  la,  with  the  ap- 
pendix to  Williams'  name,  we  think  the 
letters  "Agt."  are,  plainly  enough,  an  ab- 
breviation for  the  word  "Agent"  In  Barclay 
V.  Parsley,  110  Pa.  13,  20  AtL  411,  it  was  held 
the  letters  "Fr.,"  appended  to  a  Bignature, 
were  "meaningless  hieroglyphics";  but  we 
think  that  could  not  be  said  of  the  letters  In 
this  case.  They  are  a  weU-recognlzed  com- 
mercial   abbreviation. 

So  what  office  can  those  letters,  or  the  word 
"Agent,"  have?  Williams  evidently  did  not 
sign  the  name  of  the  company  through  him- 
self as  agent;  for  the  company's  name  was 
properly  signed  by  Its  president  Neither, 
so  far  as  the  petition  shows,  could  he  have 
signed  his  name  as  agent  In  the  sense  that  It 
was  the  company's  obligation,  for  the  com- 
pany's obligation  was  made  out  by  its  sig- 
nature through  the  hand  of  Its  president 
Yet  we  must  assume  that  a  name  signed  to  a. 
contract  has  some  purpose.  In  many  Juris- 
dictions It  would  be  held  that  Williams'  sig- 
nature could  have  only  one  purpose,  and 
that  his  personal  obligation,  and  that  parol 
evidence  could  not  be  heard  to  show  the  con- 
trary. Otherwise,  It  is,  in  effect  said  that 
signing  his  name  Is  a  wasted  effort  Hefl- 
ner  v.  Brownell,  75  Iowa,  341,  39  N.  W. 
640;  McCandless  v.  Belle  Plaine  O.  Co., 
78  Iowa,  161,  42  N.  W.  635,  4  L.  R.  A.  396* 
16  Am.  St  Rep.  429;  Davis  v.  England,  141 
Mass.  587,  6  N.  E.  731;  Scott  v.  Baker,  8 
W.  Va.  28ri;  Gavazza  v.  Plummer,  53  Wash. 
14,  101  Pac.  370,  42  I*  R.  A.  (N.  S.)  1;  PhU- 
Ilps  V.  Knight  20  R.  I.  624,  40  Aa  762; 
Burbank  v.  Posey,  70  Ky.  372;  Robinson  v. 
Kanawha  Valley  Bank,  44  Ohio  St  441,  8  N. 
B.  5S3,  58  Am.  Rep.  829. 

On  the  other  hand,  a  great  number  of  the 
courts  announce  the  rule  that  adding  an  of- 
ficial or  a  representative  capacity  to  the 
signature  makes  an  ambiguity  which  may  be 
explained.  We  think  our  own  Supreme  Court 
has  adopted  the  latter  rule.  Smith  v.  Alexan- 
der, 31  Mo.  193;  Musser  v.  Johnson,  42  Mo. 
74,  87  Am.  Dec.  316;  Klosterman  v.  L>oos,  58 
Mo.  290;  HartzeU  v.  Crumb,  90  Mo.  629,  640, 
3  S.  W.  59. 

In  Peterson  v.  Roman,  44  Minn.  166,  46  N. 
W.  303,  20  Am.  St  Rep.  564,  it  Is  held: 

"That  where  the  words  'agent'  'trustee,'  or  the 
like,  are  affixed  to  the  name  of  a  party  to  a 
contract  which  may  be  either  descriptive  of  the 
person  or  indicative  of  the  character  in  which 
he  contracts,  they  are  prima  facie  descriptive 
•only;  but  it  may  be  shown  by  extrinsic  evi- 
dence that  tbe:^  were  understood  as  determining 
the  character  in  which  he  contracted.  ♦  •  • 
In  other  words,  in  order  to  show  that  he  con- 
tracted in  a  representative  capacity  he  must 
first  prove  the  existence  of  that  capacity.  The 
reason  for  that  is  apparent  The  evidence  is 
admitted,  not  to  defeat  the  contract  but  to 
show  who  is  liable  upon  it— whose  contract 
it  is." 

And  such  Is  the  view  expressed  In  the  fol- 
lowing cases:    Metcalf  v.  Williams,  104  U.  S. 


93,  96,  26  Ii.  Ed.  665;  Brann  y.  Hess.  187 
III.  283,  286,  58  N.  E.  371,  79  Am.  St  Rep. 
221;  Brockway  v.  Allen,  17  Wend.  (N.  Y.) 
40;  Kean  ▼.  Davis,  21  N.  J.  Law,  683,  47  Am. 
Dec.  182;  Taylor  ▼.  Reger,  18  Ind.  App.  466, 
48  N.  B.  262,  63  Am.  St  Rep.  352. 

Of  course  there  are  cases  where  the  inten- 
tion, as  shown  by  the  entire  contract  Is  too 
plain  for  evidence  aliunde.  But  this  Is  not 
one  of  them.  Restating  what  we  have  writ- 
ten above,  we  find  In  the  body  of  the  contract 
a  promise  that  the  "company"  wUl  "rrfnnd 
said  one  thousand  dollars,"  and  that  the 
contract  is  duly  signed  by  the  company. 
Then,  after  this  formal  signature,  comes  the 
name  of  "C.  M.  Williams,  Agt"  The  petition 
alleges  that  the  letters  thus  appended  to  his 
name  were  not  Intended  to  affect  his  liability 
as  an  individual.  We  need  not  say  whether 
that  was  not  a  matter  of  defense,  unnecessary 
to  set  up  In  the  petition,  and  properly  belong- 
ing to  the  answer;  but  be  that  as  It  may, 
undoubtedly  a  cause  of  action  was  stated. 

13]  It  Is  suggested  by  defendant  that  1* 
there  Is  any  liability  on  his  part  It  is  that  of 
a  guarantor  and  that  as  such  he  could  not  be 
sued  Jointly  with  the  maker,  dtlng  Graham 
V.  Rlngo,  67  Mo.  324.  We  discussed  that 
question  at  length  in  two  opinions  at  this 
term  (Roark  v.  Ideal  Epworth  Acetylene  Co., 
175  S.  W.  84;  Write  Away  Pen  Co.  v.  Buck- 
ner,  175  S.  W.  81),  and  ruled  that  such  an 
action  could  be  brought  Jointly. 

The  judgment  is  reversed,  and  the  canse 
remanded.    All  concur. 


KANSAS   C5ITY  CAStTALTT   CO.   v.   WES- 
PORT  AVE.  BANK.     (No.  116(M.) 

(Kansas    CSty    Ooart   of    Appeals.      Missouri. 

June  14,   1915.     Befaearinc  Denied 

July  2,  1915.) 

1.  Banks  and  Banking  <S=>130— tTNArnnBOB- 
izED  Acts  of  Agent — LiABii-rrT  of  Third 
Pebson  TO  Pbincipal  —  "Convebsion"— 
"Pebson-vi,  Pbopebtt" — "Rbpbesentativ* 
OF  Vatue." 

Where  a  traveling  salesman  of  a  wholesal- 
er with  authority  to  accept  checks  from  cus- 
tomers payable  to  the  wholesaler,  but  without 
authority  to  transfer  them  by  indorsement  in- 
dorsed checks  to  a  bank,  and  the  same  wers 
placed  to  the  credit  of  his  private  account  and 
the  bank  collected  them  from  the  various  banks 
en  which  they  were  drawn,  the  right  of  the 
wholesaler  to  recover  from  the  bank  did  not 
rest  on  contract  with  the  bank,  but  was  based 
on  conversion  by  the  bank  of  the  checks,  for  a 
"conversion"  is  any  distinct  act  of  dominion 
wrongfully  exerted  over  a  person's  personal 
property  in  denial  of  his  right  thereto,  or  incoit- 
slstent  with  it,  and  "personal  property"  in- 
cludes choses  in  action,  such  as  notes,  bills, 
checks,  and  other  representatives  of  value;  for 
a  representative  of  value  is  Itself  a  thins  ot 
value. 

[Bid.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  319-325,  327;  Dec.  Dig. 
(^=>130. 

For  other  definitions,  see  Words  and  Phrasea 
First  and  Second  Series,  Conversion;  Personal 
Property.] 
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2.  Tbovbr  ahd  Cowveksion  «=>50— Convkb- 
EioN  or  Checks— MEAsnBE  of  Dakaoes. 

The  measnre  of  damages  for  the  convarnon 
of  checks  ia  prima  facie  their  face  value. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Ceqt  Dig.  {  266;  Dec  Dig.  «=» 
60.] 

3.  Banks  and  Banking   «=»130  —  Unau- 
th0kc2ed  aots  or  aobnt— reuxdiks. 

A  wholesaler  employing  a  saleaman  with 
authority  to  accept  checks  from  customers  pay> 
able  to  the  wholesaler,  but  without  authority 
to  transfer  them  by  indorsement,  may  bub  a 
bank  which  has  placed  to  the  credit  of  the  sales- 
man's private  account  checks  indorsed  by  him, 
even  though  he  proceed  against  the  customers 
giving  the  checks. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  31»-325,  327;  Dec.  IMg. 
<g=»130.] 

4.  Pbincifal  and  Agent  «=s>109— Authokitt 
or  Agent— IMPUXD  AxTTnoBixT. 

A  traveling  salesman  with  authority  to  col- 
lect accounts  in  cash  or  to  receive  checks  pay- 
able to  his  principal  has  no  implied  authority  to 
indorse  the  diecks. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  31&-^,  360,  861.  865; 
Dec.  Dig.  «=»109.] 

5.  Banks  and  Banking  e=»130  —  Acts  or 

AOBRT— EATinCATIOS. 

A  wholesaler  empl»yed  a  traveling  sales- 
mao  with  aotbority  to  collect  accounts  in  cash 
•r  to  receive  chedcs  payable  to  the  wholesaler, 
but  without  authority  to  indorse  them.  The 
•alesman  indorsed  checks  to  a  bank,  wiiich 
credited  them  to  the  salesman's  private  ac- 
count. The  wholesaler  received  from  time  to 
time  checks  on  the  bank  from  the  salesman, 
and  also  customers'  checks  i)ayaMe  to  the  whole- 
saler, who  supposed  that  the  salesman's  diecks 
were  for  cash  received  from  customers.  Beld, 
that  the  wholesaler  was  not  estopped  from  re- 
covering from  the  bank  for  its  conversion  of  the 
checks  so  received  by  it. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §S  319-3^,  327;  Dec.  Dig. 
<g=130!] 

8.  Biixs  and  Notes  cS=»149— Pbincipai,  and 

Agent  <8=>10&— Checks— "Neqotiablb  In- 

bthuments." 

Checks  are  negotiable  instruments,  and  au- 
thority to  indorse  the  payee's  name  thereon  sub- 
jects him  to  liability  on  an  indorsement  made 
pursuant  to  such  aofthority. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  296,  373;  Dec.  Dig.  <S=3 
149 ;  Principal  and  Agent.  Cent  Dig.  $1  31&- 
822,  360,  361,  365;   Dee.  Dig.  <&=>1M. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negotiable  Instru- 
ment] 

Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty;  J.  A.  Guthrie,  Judge. 

Action  by  the  Kansas  City  Casualty  Com- 
pany against  the  Wesport  Avenue  Bank. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Heidelberger  &  Houston,  of  Kansas  City, 
for  appellant.  McCune,  Harding,  Brown  & 
Murphy  and  Blatchf  ord  Downing,  all  of  Kan- 
sas City,  for  respondent 

ELLISON,  P.  J.  PlalntUTs  action  Is  for 
conversion  of  a  number  of  checks  which 
were  drawn  by  various  retail  customers,  on 
their  respective  local  banks.  In  favor  of  the 


Inter-City  Oroceiy  Company,  in  payment  of 
accounts  due  for  purchases  from  the  latter 
company.  The  cause  of  action  for  the  con- 
version was  assigned  by  the  latter  company 
to  plaintiff.  It  appears  that  the  Inter-City 
Orocery  Company  was  a  wholesale  institu- 
tion who  had  in  its  employ  one  J.  S.  BeU  as 
a  traveling  salesman.  He  bad  authority  to 
accept  checks  from  bis  customers  for  ac- 
counts, payable  to  the  Inter-City  Grocery 
Company,  but  did  not  have  authority  to 
transfer  such  checks  by  indorsement  or  oth- 
erwise. Bell  did  his  private  banking  busi- 
ness with  defendant,  and  the  grocery  com- 
pany, in  writing  to  customers  for  payment  of 
their  accounts,  learned  from  them  that  they 
had  paid  Bell  by  checks  which,  in  some  in- 
stances, were  sent  in  to  the  grocery  company 
marked  as  canceled.  In  that  way  it  was  dis- 
covered that  Bell  had  Indorsed  them  to  the 
defendant  bank  by  signing  the  grocery  com- 
pany's name,  per  himself,  and  had  them  plac- 
ed to  the  credit  of  bis  private  account,  and 
that  defendant  had  collected  them  from  the 
various  local  banks  on  which  they  were 
drawn. 

[1]  Since  plalntliTs  right  depends  entirely 
upon  the  right  of  the  grocery  company,  we 
need  only  consider  what  right  the  latter  has. 
Defendant  insists  that  it  had  none,  aud  to 
sustain  such  insistence  relies  strongly  on 
Grocer  Co.  v.  Bank,  71  Mo.  App.  132,  where- 
in it  la  decided  that  tbere  Is  no  privity  of 
contract  between,  the  payee  of  an  ordinary 
check  and  the  bank  upon  which  it  is  drawn, 
and  hence  that  such  payee  has  no  right  of 
action  against  the  bank  which  has  paid  the 
chedE  on  his  forged,  or  otherwise  unauthor- 
ized, indorsement.  The  action  in  that  case 
was  in  contract  against  the  bank  upon  which 
the  check  was  drawn;  while  this  action  is 
in  conversion  against  an  intervening,  or  rath- 
er an  intermeddling,  bank.  The  same  may  be 
said  of  Biscuit  Co.  v.  Grocer  Co.,  143  Mo. 
App.  300,  126  S.  W.  996,  where  the  action 
was  against  the  drawee  of  a  draft.  But  we 
will  not  avoid  the  question  presented  on  the 
ground  of  a  difference  between  those  cases 
and  this,  so  far  as  rights  in  contract  may  be 
concerned.  We  concede  that  there  was  no 
privity  of  contract  between  the  Inter-City 
Grocery  Company  and  defendant,  and  hence 
no  right  to  sue  defendant  upon  a  contract 
existed  or  was  assigned  to  this  plaintiff ;  and 
thus  we  fully  recognize  the  soundness  of  that 
class  of  authority  In  which  Grocer  Co.  v. 
Bank,  supra,  has  placed  the  courts  of  this 
state. 

But  the  present  action  is  not  «t  contractu ; 
it  is  ex  delicto.  Defendant  bank  has  not 
contracted  to  pay  the  Inter-Clty  Grocery 
Company  the  amount  of  the  checks  In  con- 
troversy, but  It  has  wrongfully  intermeddled 
with  them  to  the  exclusion  and  in  disregard 
of  the  rights  of  the  true  owners,  and  that  Is 
a  conversion.    A  conversion  is  "any  distinct 
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act  of  dominion  wrongfully  exerted  over 
one's  property,  In  denial  of  his  right,  or  In- 
consistent with  It."    2  Cooley  on  Torts,  859. 

Personal  property,  as  understood  In  these 
definitions,  Includes  choses  in  action,  such  as 
notes,  bills,  checks,  and  other  representatives 
of  value ;  for  a  representative  of  value  is  it- 
self a  thing  of  value.  Hence  it  has  been  de- 
cided that  an  army  commissary  voucher  or  a 
writ  of  execution  may  be  converted.  Koch 
V.  Branch,  44  Mo.  542,  100  Am.  Dec.  324; 
Keeler  v.  Fassett,  21  Vt.  539,  62  Am.  Dec.  71. 
So  may  a  certified  account  CDonoghue  v. 
Corby,  22  Mo.  393.  And  a  promissory  note. 
Richardson  v.  Asbby,  132  Mo.  238,  249,  33  S. 
W.  806;  Vanstandt  v.  Hobbs,  84  Mo.  App. 
628;  Kaufman  v.  Bank,  151  Mich.  65,  114 
X.  W.  863,  18  Ia  B.  a.  (N.  S.)  630,  123  Am. 
St  Bep.  259 ;  Warren  v.  Smith,  35  Utah,  455, 
100  Pac.  1069,  136  Am.  St  Bep.  1071.  And 
80  may  a  share  or  certificate  of  stock.  New- 
man V.  Trust  Co.,  189  Mo.  423,  88  S.  W.  6; 
Withers  v.  Bank,  67  Mo.  App.  115.  And  a 
draft  WiUIams  v.  Wall,  60  Mo.  318.  Checks 
such  as  these  in  controversy  are  regarded  tn 
the  same  way,  as  is  evidenced  by  several 
cases.  Blum  v.  Whipple,  194  Mass.  253,  80  N. 
EL  501,  13  L.  B.  A.  (N.  S.)  211,  120  Am.  St 
Bep.  553 ;  Schmidt  v.  Bank,  64  Hun,  298,  19 
N.  T.  Supp.  252;  Buckley  v.  Bank,  85  N.  J. 
Law,  400,  10  Am.  Bep.  249 ;  Lovell  v.  Ham- 
mond Co.,  66  Conn.  600,  610,  34  Atl.  511; 
Krager  v.  Pierce,  73  Iowa,  359,  36  N.  W.  477; 
Columbia  MIH  Co.  v.  Nat  Bank,  62  Minn. 
224,  53  N.  W.  1061;  Kelner  v.  Polsom,  79 
N.  T.  Supp.  1099;  Gratou  v.  Bedelsheimer, 
28  Wash.  370,  379,  68  Paa  879;  28  Am.  & 
Eng.  Encyc.  of  Law,  649 ;  2  Cooley  (m  Torts, 
866. 

[2]  And  the  measure  of  damages  is  prima 
facie  the  face  value  of  the  paper  converted. 
O'Donoghue  v.  Corby,  22  Mo.  393;  Lovell  v. 
Hammond  Co.,  66  Conn.  510,  34  Atl.  611; 
Graton  v.  Bedelsheimer,  28  Wash.  379,  68  Pac. 
879. 

[3]  It  is  suggested  that  the  Inter-City  Gro- 
cery Company  ia  not  harmed  if  there  is  a  de- 
'  nial  of  a  right  to  hold  the  defendant  bank, 
for  the  reason  that  it  may  yet  recover  from 
the  makers  of  the  checks.  But  that  plea  will 
not  excuse  defendant's  wrongful  act  The 
grocery  company  had  a  choice  of  remedies; 
one  of  them  being  for  the  wrong  done  by 
defendant.  The  suggestion  is  well  disposed 
of  in  Salomon  v.  Bank,  59  N.  Y.  Supp.  407, 
in  these  words: 

"A  person  or  corporation  who  converts  a 
promissory  note  or  check  to  tiis  or  its  own  use 
is  liable  in  damages  for  the  conversion  in  an 
amount  equal  to  the  amount  due  on  the  prom- 
issory note  or  check  [citing  authorities].  This 
action  is  in  no  sense  an  action  on  contract. 
Undoubtedly,  the  plaintiffs  bad  a  right  to  sue 
the  makers  of  the  checks,  respectively;  but  they 
have  elected  to  avoid  the  burden  of  bringing  24 
suits  against  the  drawers  of  the  checks,  respec- 
tively, all  but  one  of  which  suits  would  be 
against  nonresidents  of  this  state,  and  they  liave 
sued  the  defendant,  and  seek  to  recover  as  dam- 
ages the  amount  of  all  the  checks  in  one  action. 


A  person  whose  property  has  1>een  wrongfully 
converted  is  not  liound  to  take  the  same  Imck. 
He  may  abandon  it  from  the  moment  of  its  con- 
version, and  sue  for  its  value." 

[4]  The  fact  that  Bell  was  a  salesman  witli 
autliority  to  collect  bills  In  cash,  or  to  re- 
ceive checks,  did  not  carry  with  it  implied 
authority  to  indorse  checks.  Graham  v.  IT. 
S.  Savings  Inst,  46  Mo.  186 ;  Jackson  Paper 
Co.  V.  Bank,  199  111.  161,  66  N.  E.  136,  59  L. 
R.  A.  657,  93  Am.  St  Bep.  113;  Exchange 
Bank  v.  Thrower,  118  Ga.  433,  45  S.  E.  316 ; 
Blum  V.  Whipple,  194  Mass.  253,  80  N.  B. 
501,  13  L.  B.  A.  (N.  S.)  211,  120  Am.  St  Bep. 
553;  Bosenberg  v.  Germania  Bank,  44  Misc. 
Rep.  233,  88  N.  T.  Supp.  952;  Schmidt  ▼. 
Bank,  64  Hun,  298,  19  N.  Y.  Supp.  252;  Ja- 
coby  v.  Payson,  85  Hun,  367,  32  N.  Y.  Snpp. 
1032 ;  1  Daniels  on  Neg.  Inst.  (4th  Ed.)  292;  1 
Mechem  on  Agency  (2d  Ed.)  S  952. 

[t]  But  defendant  insists  that  there  was 
at  least  apparent  authority  arising  from  the 
conduct  of  the  grocery  company  in  the  natnre 
of  an  estoppel.  We  think  there  is  no  evi- 
dence to  sustain  tliat  view.  It  seems'  Oiat 
BeU,  besides  being  tpe  Inter-City  Grocery 
Company's  traveling  salesman,  owned  a 
small  retail  grocery  store  which  he  operated 
for  himself,  wholly  apart  from  Ills  employ- 
ment by  the  grocery  company.  As  has  been 
stated,  be  kept  a  bank  account  with  defend- 
ant. Frequently  he  paid  collections  be  made 
for  the  Inter-City  Grocery  Company  to  that 
company  by  giving  his  check  on  his  account 
with  defendant  We  do  not  see  anything  to 
be  made  in  defendant's  favor  from  that  cir- 
cumstance. Bell  had  authority  to  collect 
cash  payments  from  customers  and  to  take 
their  checks  payable  to  the  Inter-CIty  Gro- 
cery Company;  and  he  would,  from  time  to 
time,  send  his  checks  on  defendant  bank  and 
customers'  checks  to  that  company  in  full  or 
part  pay  meat,  as  the  case  might  be,  of  cus- 
tomers' accounts.  The  undisputed  evidence 
was  that  the  Inter-City  Company  supposed 
his  checks  were  for  cash  he  had  received 
from  customers,  and  never  supposed  tiiat 
any  were  to  meet  customers'  checks  to  it 
which  he,  without  authority,  had  indorsed 
with  its  name  and  put  in  his  individual  ac- 
count. As  we  understand  defendant's  point, 
it  is  tills:  That,  when  Bell  sent  his  individ- 
ual check  on  defendant  bank  to  the  grocery 
company,  that  act  at  least,  made  known  to 
the  company  that  BeU  was  depositing  with 
defendant  his  cash  collections  from  cus- 
tomers, and  from  tliat  fact  the  company 
should  have  known,  or  believed,  that  he  was 
also  indorsing  Its  checks  to  defendant  We 
think  It  does  not  follow.  It  was  defendant's 
duty  for  Its  own  protection  to  have  ascertain- 
ed from  the  grocery  company  whether  Bell 
bad  authority  to  indorse  its  checks.  Such 
authority  is  an  extraordinary  power. 

[t]  Checks  are  negotiable  instruments,  and 
authority  to  indorse  the  payee's  name  lays 
the  way  open  for  the  indorsee  to  hold  the 
payee  liable  on  the  indorsement    So  we  con- 
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clnde  there  was  no  evidence  upon  wblch  to 
ground  an  eetoppel. 

There  was  no  demurrer  to  the  petition. 
We  have  no  doubt  that,  after  verdict.  It  must 
be  held  to  have  stated  a  cause  of  action. 
What  we  have  written  disposes  of  questions 
on  Instructions. 

The  Judgment  must  be  affirmed.  AH  con- 
cur. 


McCARDLE  t.  GEORGE  B.  PECK  DRY 

GOODS  CO.     (So.  11851.) 

(Kansas    City    Court    of   Appeals.      Missouri. 

June  14,  1915.) 

1.  Dahaoks  <»62  —  PBnonAi.  Injinaats  — 
ITbiout. 

If  a  uegligent  act  causes  frigrbt  and  terror, 
but  no  bodily  injury,  there  is  no  liability, 
though  bodily  injury  results  from  the  fright; 
but,  if  the  ne^gence  causes  physical  injuiry  and 
fright,  there  is  liability  for  both,  and  for  tbe 
injuries,  physical  and  nervous,  caused  by  the 
fright. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  100,  255;  Dec.  Dig.  <S=>52.] 

2.  Dahaoes  «=3l88  —  Pbbsokal  Injubixs  — 

SumCIENOT  OF-  EVIDKNCB. 

In  an  action  for  personal  injuries  caused 
by  the  fall  of  a  passenger  elevator,  in  which  de- 
fendant claimed  that  whatever  the  injured  per- 
son suffered,  resulted  from  fear  and  fright,  and 
not  from  the  fall  of  the  elevator,  evidence  held 
to  show  liability. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {$  503-508;   Dec.  Dig.  <g=>185.] 

3.  Damaqks   «=»216  —  Pebsonai.   Injcbies  — 

iNBTBUCTtONB. 

In  an  action  for  injuries  to  plaintiff's  wife 
by  the  fall  of.  an  elevator  in  widen  she  was  rid- 
ing, defendant  claimed  that  whatever  she  bad 
suffered  resulted  from  fear  and  fright  alone. 
The  court  modified  an  instruction  requested  by 
defendant  so  as  to  diarge  that  plaintiff  could 
not  recover  for  fright,  terror,  or  distress  of  mind 
suffered  by  his  wife  resulting  from  the  descent 
of  the  elevator,  If  unaccompanied  by  some  phys- 
ical injury  or  "jolting,  jarring,  or  shaking  of 
the  body  of  plaintiff's  wife,"  and  that,  if  the 
wife's  condition  was  the  result  of  a  fright,  plain- 
tiff could  not  recover,  the  modification  consist- 
ing in  the  addition  of  the  quoted  words.  Held, 
that  the  instruction  as  modified  was  not  erro- 
neous. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  548-555;  Dec.  Dig.  «ss>216.] 

Appeal  from  Circuit  Court,  Jadison  Coun- 
ty;   Joseph  A.  Guthrie,  Judge. 

Action  by  Battle  McCardle  against  the 
George  B.  Peck  Dry  Goods  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Plaintiff  permitted  to  file  remittitur,  and 
Judgment  affirmed. 

McCnne,  Harding,  Brown*  &  Murphy,  of 
Kansas  City,  for  appellant  Boyle  &  Uowell, 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  Is  based 
on  loss  of  services  of  his  wife,  occasioned  by 
Injuries  he  alleges  she  received  through  tbe 
negligence  of  defendant.  He  recovered  Judg- 
ment in  the  circuit  court 

Defendant  is  proprietor  of  a  large  retail 


mercantile  establishment  in  Kansas  City,  and 
operates  elevators  to  carry  customers  to  and 
from  the  different  floors  of  the  building.  It 
was  in  one  of  these  elevators  that  plaintiff 
(dalma  his  wife  was  Injured,  by  reason  of 
its  being  allowed  to  fall  to  the  bottom  of  the 
shaft  The  evidence  is  abundant  that  the 
elevator  in  which  she  entered  did  not  descend 
properly,  either  from  defects  in  the  structure 
Itself  or  some  of  the  apparatus  connected 
with  it  On  more  than  one  occasion  it  could 
not  be  stopped,  and  had  struck  the  bottom 
with  such  force  as  to  break  the  mirror  In 
the  car. 

[1]  Defendant  insists  that  whatever  the 
wife  suffered  at  the  time.  In  addition  to  ail- 
ments with  which  she  was  then  already  af- 
flicted, was  caused  by  fear  and  fright,  and 
that  whatever  inconvenience  or  bodily  de- 
rangement she  may  have  suffered  since  was 
the  result  of  nervous  fright  unaccompanied 
by  Iwdlly  injury,  at  the  time,  and  that  for 
such  misfortune  it  Is  not  liable.  On  the  oth- 
er hand,  plaintiff  contends  that  the  terrifying 
situation  In  which  his  wife  was  placed  and 
the  sudden  impact  of  the  elevator  with  the 
bottom  of  the  shaft  caused  great  fright  and 
at  the  same  time  Inflicted  bodily  injury,  from 
which  continued  mental  suffering  and  bodily 
distress  developed.  These  are  the  Unes  of 
dispute  between  the  parties. 

If  defendant  is  right  on  the  facts,  the  Judg- 
ment Is  without  legal  support  and  should 
be  reversed.  For  the  law  Is  that  mere  fright 
and  mental  distress,  though  caused  by  negli- 
gence, will  not  support  a  cause  of  action. 
Connel  v.  Western  Union,  116  Mo.  34,  22  S. 
W.  345,  20  L.  B.  A.  172,  88  Am.  St  Rep.  575; 
Strange  v.  Railroad,  61  Mo.  App.  586;  Crutch- 
er  V.  Railroad,  132  Mo.  App.  311,  111  S.  W. 
891 ;  Dye  v.  Railroad,  135  Mo.  App.  254,  115 
S.  W.  497;  Morris  v.  Raihroad,  228  Pa.  198, 
77  Atl.  445;  Huston  v.  Freemansburg,  212 
Pa.  548,  61  Atl.  1022,  3  L.  R.  A.  (N.  S.)  49; 
Swing  V.  Railroad,  147  Pa.  40,  23  Atl.  340.  14 
L.  R.  A.  666,  30  Am.  St  Rep.  700;  Mitehell  t. 
Railroad,  161  N.  T.  107,  45  N.  E.  354,  34  L. 
R.  A.  781,  56  Am.  St  Rep.  604;  Reed  v.  Ford, 
129  Ky.  471,  112  S.  W.  600,  19  L.  B.  A.  (N. 
S.)  226 ;  White  v.  Sander,  168  Mass.  206,  47 
N.  E.  90;  Spade  v.  Railroad,  168  Mass.  286, 
47  N.  B.  88,  38  L.  R.  A.  612,  60  Am.  St  Rep. 
383. 

But  if,  besides  fright  the  negligent  act 
Inflicts  physical  injury,  external  or  internal, 
then  fright,  mental  distress  or  anguish,  and 
further  resulting  bodily  ailments,  even 
though  attributeble  to  the  fright  attach  to 
the  original  physical  injury,  and  the  whole 
may  be  considered  in  the  allowance  of  dam- 
ages. Porter  V.  Railroad,  73  N.  J.  Law,  403, 
63  Atl.  860 ;  Kennell  v.  Gershonovltz,  84  N.  J. 
Law,  577,  87  AU.  130;  Shay  v.  Railway  Co., 
66  N.  J.  Law,  334,  49  Atl.  547;  Conley  v. 
United  Drug  Co.,  218  Mass.  238,  105  N.  E. 
975 ;  Folk  V.  RaUroad.  99  S.  C.  277,  83  S.  E. 
452;   and  authorities  hereinafter  cited. 
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nie  mie  ot  law,  In  this  respect,  may  be 
stated  in  this  way:  If  the  negligent  act  caus- 
es fright  and  terror,  but  not  bodily  Injury, 
there  is  no  liability,  though  bodily  injury 
should  result  from  the  fright.  But,  tf  the 
negligence  causes  physical  Injury  and  fright, 
there  is  liability  for  both ;  and  the  Injuries, 
phydcal  and  nervous,  whldi  are  caused  by 
and  follow  the  frl^ti,  also  are  elements  of 
damage. 

[2]  Now,  to  whldi  branch  of  the  law  do 
the  facts  of  the  case  apply?  Plaintiff's  wife 
was  on  the  second  floor  of  the  building.  She 
entered  the  elevator  to  descend  to  the  street 
floor.  There  were  others  in  the  elevator. 
The  operator  failed  to  stop  at  the  street  floor, 
but  passed  It  rapidly,  and  struck  the  bottom 
of  the  shaft  in  the  basement  below.  The  lan- 
guage of  an  eyewitness  (an  elevator  boy)  who 
stood  In  the  basement,  at  the  elevator  shaft, 
was  that: 

"Instead  of  stopping  at  the  first  floor,  it  came 
on  down  and  hit  the  bottom  with  a  crash,  and 
I  heard  a  woman  scream  and  a  little  baby  start- 
ed to  crying." 

Other  witnesses,  one  of  them  a  friend  of 
plaintiff's  wife,  and  whom  the  latter  had  left 
on  the  second  floor,  beard  the  screams  of 
women  and  then  the  "crash."  She  imew 
something  bad  happened,  and  ran  down  the 
stairway  to  the  first  fioor,  crying.  The  op- 
erator left  the  elevator,  and  the  other  opera- 
tor, who  was  standing  In  the  basement  at  the 
bottom  of  the  shaft,  took  charge  and  ran 
back  to  the  first  floor,  when  plaintiff's  wife 
got  out  and  met  her  friend  whom  she  had 
left  a  moment  before  on  the  second  fioor. 
This  friend  testified  that  she  was  "white, 
trembling,  and  could  hardly  walk."  They 
went  Into  a  store  next  door.  The  witness 
said  she  was  "pale  and  sick  and  could  not  go 
any  more."  They  sat  down,  and  she  put 
her  band  to  her  side  and  frequently  to  her 
back.  A  small  discolored  place  appeared  on 
her  body,  and  blood  passed  with  her  urine 
next  day;  yet  there  was  no  evidence  that 
she  was  thrown  against  the  elevator.  For 
a  long  time  afterwards  she  was  sorely  af- 
flicted with  physical  derangements  of  differ- 
ent kinds,  accompanied  with  distressing 
nervous  disorder.  It  is  true,  as  we  have 
above  Intimated,  defendant  endeavored  to 
connect  her  afillctions  with  similar  sickness 
prior  to  the  accident,  perhaps  resulting  from 
childbirth;  but,  the  verdict  being  for  plain- 
tiff, we  must  accept  the  evidence  in  bis  be- 
half.   We  think  it  shows  liability. 

[3]  The  defendant  offered  an  instruction 
which  the  court  modified  by  adding  the 
words  in  italics,  viz.: 

"You  are  Instmctod  that  the  plaintiff  cannot 
recover  for  any  fright,  terror,  alarm,  anxiety,  or 
distress  of  mind  suffered  or  experienced  by 
plaintiff's  wife  and  caused  by  or  resulting  from 
the  descent  of  defendant's  elevator,  if  these 
were  unaccompanied  by  some  pbysiotl  injary, 
or  jolting,  jarring,  or  thaking  of  the  hod]/  of 
plaintiff's  toife.     Xoa   are   furtber   instructed 


that,  if  yon  believe  from  the  evidence  diat  tbe 
present  condition  of  plaintiff's  wife  is  the  re- 
sult of  a  fright  or  scare  only,  then  plaintiff  can- 
not recover." 

The  instruction  as  modified,  to  be  properlj 
understood,  must  be  applied  to  the  evidence. 
As  we  have  already  stated,  it  was  shown 
that  after  the  fall  of  the  elevator  plalntifTs 
wife  was  afilicted  with  different  internal 
bodily  injuries,  and  the  case  involved  a  dis- 
cussion of  bodily  Injury  received  from  bodily 
contact  with  some  outside  object,  as  dis- 
tinguished from  an  injury  to  the  body  resnlt- 
Ing  from  the  jolt  or  jar  of  the  elevator  'wben 
it  struck  the  bottom  of  the  shaft.  As  applied 
to  the  evidence,  the  instruction,  as  modified, 
merely  meant  that  If  plaintiff's  wife  received 
physical  Injuries,  from  the  jolt  or  jar  of  ber 
body  caused  by  the  fall  of  the  elevator,  it  af- 
forded plaintiff  ground  for  recovery.  And 
undoubtedly  it  did  afford  such  ground :  Spade 
V.  Railroad,  168  Mass.  285,  47  N.  E.  88,  38  L. 
R.  A.  512,  60  Am.  St.  Rep.  393;  Homans  v. 
Boston  Elevated  Ry.,  180  Masa  456,  62  N.  E. 
73T,  57  L.  R,  A.  291,  91  Am.  SL  Rep.  324; 
Cameron  v.  New  Eng.  T.  &  T.  Co.,  182  Mass. 
310,  65  N.  E.  385;  DrlscoU  v.  Gaffey,  207 
Mass.  102,  92  N.  B.  1010;  Conley  v.  L'nited 
Drug  Co.,  218  Mass.  238,  105  N.  B.  975.  If 
the  jar  or  jolt  had  caused  her  teeth  to  have 
severed  her  tongue,  or  if  it  had  displaced 
some  of  her  internal  organs,  or  have  sprain- 
ed her  back,  or  neck,  certainly  either  of  those 
things  would  have  been  bodily  injuries, 
though  the  body,  In  one  sense,  did  not  come 
in  contact  with  any  outside  substance,  save 
the  floor  of  the  elevator  upon  which  she 
stood,  and  against  which  her  feet  naturally 
were  driven  by  force  of  the  impact  witb  tbe 
bottom  of  the  shaft 

After  a  thorough  examination  of  all  tbe 
other  instructions,  we  are  convinced  there  Is 
no  reversible  error  to  be  found  in  tbe  action 
of  tbe  court  Instruction  No.  11  given  for 
tbe  plaintiff  is  not  subject  to  the  criticism 
made  by  defendant  It  does  not  belong  to 
that  class  of  Instructions  frequently  con- 
demned in  the  appellate  courts,  viz.,  one  pur- 
porting to  cover  the  whole  case  and  directing 
a  verdict,  yet  Ignoring  an  issne  in  defense. 
It  is  a  proper  declaration  of  the  law,  wblcb 
was  necessary  for  the  jury  to  luiow  and,  be- 
sides, it  does  not  direct  a  verdict  Taken  in 
connection  with  other  Instructiona  In  tbe 
case,  It  was  without  fault 

Plaintiff's  total  claim  for  medicine  and 
medical  services,  as  expressed  in  his  petition, 
was  $500.  The  record  before  us  is  in  rather 
awkward  shape  as  to  the  verdict  But  we 
think  it  fairly  appears  that  the  jury  bas  al- 
lowed $590  on  that  part  of  bis  claim.  This 
makes  the  verdict  excessive  In  the  sum  of 
$90.  Plaintiff  offers  to  remit  that  sum,  and 
will  be  permitted  to  do  so. 

The  Judgment  will  then  be  afilrmed;  tbe 
costs  of  tlie  appeal  being  taxed  against  tbe 
plaintiff.    All  concur. 
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DAVIS  T.  METROPOLITAN  ST.  BT.  CO. 
(No.  11810.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  18,  1915.     Kehearing  Denied 

July  7,  1815.) 

1.  Tbiai.  «=>296— Instbuction— Gubk  of  Eb- 

BOB  BT  OtHSB  iMSTBUCnONS. 

In  a  pasaencer's  action  against  a  street 
railroad  for  personal  injury  while  alighting  from 
its  car,  an  instruction  Uiat,  if  plaintiff  had 
both  feet  on  the  step  and  was  in  the  act  of  step- 
ping to  the  pavement  when  defendant's  servants 
negligently  started  the  car,  etc,  if  erroneous  as 
assuming  defendant's  negligence,  was  cured  by 
defendant's  instruction  that  plaintiff  could  not 
recover  unless  defendant  negligently  started  the 
car  as  she  was  allghtiDg. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  SI  705-713,  716.  716,  718;   Dec.  Dig.  «=» 

2.  Cabbikbs  4=»321— Injubies  to  Passenoeb 

—  INSTBUCTIONS  —  CONrCSlNO   OR   MlSLEAD- 

iMo  iRSTBOcnon. 

In  a  passenger's  action  for  injuries  while 
alighting  from  a  car,  an  instruction  for  plaintiff 
that,  if  plaintiff  haa  both  feet  on  the  step  and 
was  in  the  act  of  stepping  to  the  street  when 
(iefendant's  servants  negligently  started  the  car, 
when  considered  with  the  evidence,  was  not  ob- 
jectionable as  not  requiring  the  jury  to  find  that 
defendant's  servants  knew  that  plaintiff  had 
not  gotten  off  the  car  when  it  started. 

(Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1247,  1326-1336;  Dec.  Dig.  «s» 
821.] 

8.'  GABBIERS  «=>348— iRJtIBIKS  TO   Passenqeb 

—  InSTBUCTIONB  —   OONTKIBXJTOBY      NEQLI- 
OENCE. 

Nor  was  such  instruction  objectionable  as 
not  requiring  the  jury  to  believe  that  the  plain- 
tiff was  exercising  due  care. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1403-1405;  Dec.  Dig.  «=>348.] 

4.  Cabbiebs  $=>321 — Irjttbies  to  Passenqeb 

— INSTBIJCTIONS— NEQUGENCB. 

In  an  action  against  a  street  railroad  for 
personal  injury,  an  Instruction  on  defendant's 
required  degree  of  care,  stating  that  defendant 
was  liable  for  all  injuries  resulting  from 
"slight"  negligence,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1247,  132ft-1336,  1343;  Dec.  Dig. 
®=>321.] 

6.  Appeal  and  Ebbob  <e=>10(>4  —  Habbiless 

EEROB— iNSTBtJCTIONS. 

Such  error  was  not  reversible  error,  where 
it  bad  no  injurious  effect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4210,  4221^2^4;  Dec.  Dig. 
«=1064.] 
6.  Evidence  ®=»471— Pact  ob  Conclusion— 

suffebinq. 

In  an  action  against  a  street  railroad  for 
personal  injury  while  alighting  from  a  car,  tes- 
timony of  a  witness  who  had  come  up  and  seen 
plaintiff  lying  on  the  pavement,  and  who  bad 
helped  her  up  and  home,  that  as  plaintiff  lay 
there  she  gave  evidence  of  saSering  pain,  waa  a 
statement  of  fact,  and  not  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S{  2140-2185;   Dec.  Dig.  «=9471.] 

Appeal  from  Qrcult  Court,  Jackson  Coun- 
ty ;   Allen  C.  Soatbem,  Judge. 

Action  by  Mrs.  Mary  E.  Davis  against  the 
Metropolitan  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


Jolin  H.  Lucas  and  Brace  Barnett  both  of 
Kansas  City,  for  ai^mllant  Hadley,  Cooper 
&  Ned  and  Balph  Hadea,  all  of  Kansas  City, 
for  respondent 

ELLISON,  P.  J.  This  Is  an  action  for  per- 
sonal injury  received  by  plaintiff  while  a 
passenger  on  one  OC  defendant's  street  cars. 
She  recovered  judgment  in  the  circuit  court. 

Just  before  arriving  at  the  place  where 
she  wished  to  alight  she  signaled  the  con- 
ductor to  stop  the  car,  and  he  did  so.  Plain- 
tlS  had  a  live  chicken  In  one  hand  and  a 
basket  of  groceries  on  the  other  arm,  leav- 
ing the  hand  free  to  hold  to  the  post  or  hand 
bar  at  the  exit.  Other  passengers  preceded 
her,  and  as  she  was  upon  the  step  and  was 
In  the  act  of  stepping  to  the  street  the  car 
suddenly  started  and  threw  her  on  her  back 
onto  the  street.  Inflicting  painful  Injury. 
There  was  evidence  tending  to  show  negli- 
gence on  the  part  of  the  conductor  and  mo- 
torman,  and  defendant  did  not  plead  contrib- 
utory negligence. 

[1,2]  We  are  therefore  left  to  consider  ob- 
jections to  Instructions  for  plaintiff.  It  is 
said,  and  we  think  there  is  some  ground  for 
it,  that  instruction  No.  2  assumes  that  de- 
fendant's servants  were  negligent  The  in- 
struction is  of  some  length,  and  need  not  be 
set  out  in  fall.    It  Is  therein  said  that: 

"The  court  instructs  the  jury  that  If  you 
find  and  believe  from  the  evidence  in  this  case 
*  •  *  that  plaintiff  had  both  her  feet  on  the 
step  of  the  car  and  was  in  the  act  of  stepping 
to  the  pavement  of  the  street  when  the  servants 
of  defendant  in  charge  of  the  car  carelessly  and 
negligently  and  without  warning  caused  the 
car  to  start  forward,"  etc. 

The  jury  are  required  to  find  from  the  evi- 
dence that  plaintiff  had  her  feet  on  the  car 
step  and  was  in  the  act  of  getting  off  when 
the  servants  negligently  started  the  car. 
But  this  is  cured  by  defendant's  instruction 
No.  6,  wherein  the  jury  are  told  specifically 
that  plaintiff  could  not  recover  unless  It  was 
believed  that  defendant  carelessly  and  negl^ 
gently  started  the  car  when  she  was  in  Che 
act  of  alighting.  The  instructions  must  be 
read  together,  and,  when  that  is  done.  It  Is 
found  the  Jury  were  properly  directed.  La 
Riviere  v.  La  Riviere,  07  Mo.  80,  10  S.  W. 
840;  Montgomery  v.  Railroad,  181  Mo.  477, 
79  S.  W.  930.  Another  objection  to  the  In- 
struction is  that  it  did  not  require  the  Jury 
to  find  that  defendant's  servants  knew  plain- 
tiff had  not  gotten  off  the  car  when  they 
started  forward,  and  Cramer  v.  Traction  Co., 
112  Mo.  App.  350,  87  S.  W.  24,  Is  cited  as 
supporting  the  objection.  That  case  and  this 
are  wholly  dissimilar.  In  that  case  there 
was  no  conductor,  and  the  motorman  had  to 
remain  at  the  front  In  this  case  there  was 
a  conductor  whose  duty  was  to  be  at  the 
rear  where  passengers  were  alighting.  It 
was  the  duty  of  the  motorman  not  to  start 
until  signaled  by  the  conductor,  and  It  was 


^s»For  othw  casM  sm  sun*  topic  and  KBT-NVMBER  In  all  Key-Numbered  DlgesU  and  Indexes 

Google 


Digitized  by ' 


>8' 


1098 


177  SOUTHWESTERN  RBPORTEE 


(Mo. 


the  duty  of  the  latter  not  to  give  the  signal 
nntil  passengers  had  left  the  car.  Instruc- 
tions must  be  considered  in  connection  with 
the  evidence,  and  we  think  there  is  no 
ground,  within  the  bounds  of  reason,  to  sup- 
pose the  jury  did  not  understand  that  de- 
fendant's servants  knew,  or  should  have 
known,  when  they  started  the  car,  that  plain- 
tiff had  not  yet  alighted. 

[3]  Another  objection  to  the  Instruction  is 
that  it  did  not  require  the  Jury  to  believe  that 
plaintiff  was  exercising  due  care.  We  think 
it  does. 

[4,  6]  Objection  is  taken  to  instruction  No. 
3,  in  that  after  stating  the  degree  of  care  de- 
fendant should  exercise  it  proceeded,  "and 
defendant  is  liable  for  all  injuries  resulting 
from  slight  negligence."  The  use  of  the 
term*  "slight  negligence"  has  been  frequently 
condemned  (Magrane  v.  Railroad,  183  Mo. 
119,  81  S.  W.  1158),  but  we  think  its  use  In 
this  case,  as  in  the  Magrane  Case,  "had  no 
injurious  effect,"  and  is  not  reversible  error. 
In  other  respects  the  instructl(m  is  not  open 
to  substantial  objection. 

[6]  As  we  have  already  stated,  plaintiff 
was  thrown  from  the  car,  and  fell  heavily 
on  her  back  on  the  pavement  Two  women 
came  up  and  saw  her  lying  there.  They 
helped  her  up  and  to  her  home.  One  of 
them  was  asked  this  question:  "As  yon  saw 
her  lying  there,  or  as  you  took  her  down  the 
street,  did  she  give  evidence  of  suffering 
pain?"  She  answered:  "Yes,  sir;  she 
couldn't  hardly  walk.  I  could  see,  signs  of 
suffering."  The  defendant  asked  that  this 
be  stricken  out  as  being  a  conclusion.  The 
request  was  refused.  We  think  the  evidence 
was  proper.  There  is  a  class  of  evidence 
which,  from  necessity,  even  a  nonexpert  wit- 
ness is  allowed  to  glve^  It  is  evidence  vetii- 
nent  to  the  case,  but  wliidi  it  is  impossible 
to  get  before  the  Jury,  except  through  the 
senses  of  the  witness.  It  Is  a  conclusion 
only  in  that  general  sense  in  which  the  state- 
ment of  nearly  all  observation  is  a  conclu- 
sion. But  It  is  nevertheless  a  statement  of 
fact  State  v.  Buchler,  103  Mo.  203,  206,  15 
S.  W.  331;  State  v.  Robinson,  117  Mo.  649, 
664,  23  S.  W.  1066;  Rearden  v.  Railroad,  215 
Mo.  105,  135,  114  S.  W.  961;  Fulton  ▼.  Met 
St  Ry.,  125  Mo.  App.  244-247,  102  S.  W.  47 ; 
Sampson  v.  Railroad,  57  Mo.  App.  306,  312; 
Kohr  V.  Met  St  Ry.,  117  Mo.  App.  302,  307, 
92  S.  W.  1145 ;  Walker  v.  Davis,  83  Mo.  App. 
374,  378;  Klrchof  v.  Railroad,  156  Mo.  App. 
70,  83,  135  S.  W.  98.  The  question  is  essen- 
tially different  from  that  in  Schwanenfeldt 
V.  Met  St  Ry.,  176  S.  W.  1098  (decided  this 
term). 

There  was  evidence  sufficient  to  Justify  the 
Instruction  on  the  measure  of  damages.  We 
do  not  think  we  should  interfere  on  the 
ground  of  excessive  verdict 

We  have  not  discovered  any  substantial 
error,  and  hence  affirm  the  Judgment  All 
concur. 


MULLERY  V.  MISSOURI  &  KANSAS  TELE- 
PHONE CO.     (No.  11507.) 

(Kansas  City  Court  of  Appeals.     MissourL 

May  24,  1915.     Rehearing  Denied 

July  2,  1915.) 

1.  Masteb  and  Servant  <8=>245— Injuries  to 
Servant^-Contbibutobt  Negligence. 

A  telephone  employ^  who  went  to  the  rest 
room  pursuant  to  her  employer's  orders  is  not 
guilty  of  contributory  negligence,  although  the 
rest  room  was  then  dangerous. 
Bd.  Note. — ^Por  other  cases,  see  Master  and  Serv- 
ant, CentDig.  §S  682, 778-788 ;    DecDig.  «=»245 

2.  Master  and  Servant  ®=»226— Injuries  to 
Servant— Assumption  of  kisk. 

A  telephone  employe  does  not  assume  the 
risk  of  injury  from  the  negligence  of  the  mas- 
ter in  providing  a  dangerous  rest  room  in  which 
employ^  were  required  to  recuperate;  for  an 
employ^  never  assumes  the  risk  of  injury  from 
the  employer's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §!  659-667 ;  Dec.  Dig.  <S=» 
226.] 

3.  Master  and  Servant  <s=>103— Injuries  to 
Servant. 

A  master  cannot  delegate  to  another  the  du- 
ty of  exercising  reasonable  care  to  provide  a 
safe  place  of  work;  hence,  in  an  action  by 
an  injured  servant,  it  is  no  defense  that  the 
dangers  of  the  place  provided  were  caused  by 
the  negligence  of  an  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  175;   Dec.  Dig.  «=»103.] 

4.  Master  and  Servant  ^=3278— Injuries  to 
Servant — Actionb— Evidence. 

In  a  servant's  action  for  injuries,  evidence 
held  to  warrant  a  finding  that  tite  mastw  was 
negligent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «{  954,  956-958,  960-069, 
971.  972,  977;   Dec.  Dig.  <8=>278.] 

6.  Judgment  «=»588— Conclusiveness— Mat- 
ters Concluded. 

In  a  servant's  action,  where  the  evidence 
showed  that  the  injury  was  the  result  oi  one  or 
two  grounds  of  negligence,  a  judgment  of  the 
appellate  court  reversing  judgment  for  plaintiff 
below  because  only  one  ground  of  negligence 
was  pleaded  and  it  was  imi>ossible  to  determine, 
under  the  evidence  which  was  the  cause  of  the  in- 
jury, is  not  a  conclusive  adjudication  that  the 
injury  did  not  result  from  the  ground  of  negli- 
gence pleaded. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  g|  1062,  1090;  Dec  Dig.  *=»58S.] 

6.  Negligence  «=»11&— Proof— Vabiancb. 

Where  plaintiff  pleads  two  or  more  negli- 
gent acts  and  proves  that  his  injury  was  the  re- 
sult of  one  or  both,  he  is  not  required  to  go 
further. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  Si  200-216;  Dec.  Dig.  «=>110.] 

7.  Damages  9=9l31  —  Personal  Injubibb  — 
Measure. 

Plaintiff,  a  girl  23  years  of  age,  was  injured 
when  lockers  in  a  telephone  rest  room  fell  upon 
and  stunned  her.  No  bones  were  broken,  and 
she  was  confined  to  her  bed  only  two  or  three 
weeks.  Thereafter  she  suffered  nervous  chilis 
and  occasional  headaches,  but  was  able  to  take 
other  employment  and  participate  in  many  and 
varied  soi'ial  pleasures.  Held,  that  where  one 
physician  admitted  that  she  would  ultimately 
recover,  an  award  of  $6,000  was  excessive  and 
would  be  reduced  to  $4,000. 

[Ed.  Note. — For  other  cases,  see  Damngcs. 
Cent  Dig.  H  357-367,  370;   Dec.  Dig.  «=!»131.1 
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Appeal  from  Circalt  Court,  Buchanan  Coun- 
ty;  Charles  H.  Mayer,  Judge. 

Action  by  Alice  C.  Mullery  against  the  Mis- 
souri A  Kansas  Telephone  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed  on  condition  that  plaintiff  enter  a 
remittitur;   otherwise  reversed. 

See,  also,  180  Mo.  App.  128,  168  S.  W.  218. 

B.  E.  Palmer  and  W.  B.  Norrls,  both  of  St 
Joseph,  and  Broaddus  ft  Crow,  of  Kansas 
City,  for  appellant  Mytton  ft  Parkinson,  of 
St.  Joseph,  for  respondent 

JOHNSON.  J.  Plaintiff  sustained  person- 
al Injuries  while  In  the  service  of  defendant 
as  a  telephone  operator,  and  sued  to  recover 
damages  on  the  ground  that  her  injuries  were 
caused  by  negligence  of  defendant  In  falling 
to  exercise  reasonable  care  to  furnish  her  a 
reasonably  safe  place  in  which  to  work.  De- 
fendant maintained  a  rest  room  in  Its  build- 
ing for  the  use  of  female  employes  and  the 
operators  of  the  switchboard,  of  which  plain- 
tiff was  one,  were  required  to  retire  to  this 
room  at  fixed  periods  during  the  day  for  rest 
and  relaxation.  There  were  two  rows  of 
metal  lockers  In  the  room  on  a  balcony,  whldi 
extended  along  the  north  wall  at  a  height  of 
six  feet  above  the  floor.  One  row  stood 
against  the  north  wall,  the  other  across  a 
narrow  aisle,  with  the  backs  of  Its  lockers 
factng  the  room.  The  lockers  were  for  the 
use  of  the  employes,  and  the  aisle  between 
the  rows  was  reached  by  steps  leading  from 
the  floor  of  the  room  to  the  west  end  of  the 
balcony.  There  was  a  space  of  three  or 
four  feet  between  the  east  end  of  the  bal- 
cony and  the  east  wall.  The  door  to  the 
room  was  opposite  this  end,  and  in  entering 
or  leaving  the  room  a  person  would  pass  un- 
der the  balcony  at  its  southeast  comer. 
Plaintiff  had  entered  the  room  during  a  rest 
period,  and  was  standing  by  a  table  some  dis- 
tance out  from  underneath  the  balcony  when 
a  section,  consisting  of  three  lockers,  fell  In- 
to the  room  from  the  outside  row  and  struck 
her  on  the  head  and  left  shoulder,  inflicting 
the  injuries  of  which  she  complains.  Alter- 
ations in  the  Interior  of  the  building  had 
been  In  progress  for  some  time,  and  among 
the  changes  contemplated  by  defendant  was 
the  removal  of  the  balcony  from  the  rest 
room.  The  alterations  were  being  made  by 
a  contractor,  under  an  independent  contract 
with  defendant,  which  required  the  removal 
of  the  balcony,  but  did  not  mention  the  pre- 
liminary task  of  removing  the  lockers.  De- 
fendant's superintendent  contended  that  it 
was  the  duty  of  the  contractor  to  perform 
that  task,  and  the  latter  seems  to  have  ac- 
quiesced In  that  construction  of  the  contract 
In  any  event,  one  of  bis  foremen  and  a  help- 
er proceeded  to  the  balcony  a  short  time  be- 
fore the  injury,  and  started  to  remove  the 
clothing  of  the  employes  from  the  lockers 
and  to  take  off  the  doors,  which  swung  on 
pin  binges  and  were  easily  removed.    The 


helper  was  carrying  an  armful  of  clothing 
from  the  lockers  into  the  room,  and  the  fore- 
man had  slipped  one  door  off  the  hinges, 
when  the  section  of  three  lodcers  at  which 
they  were  working  toppled  over  and  fell  in- 
to the  room.  Hie  lockers  had  been  construct- 
ed with  feet  provided  with  bdes  for  attach- 
ment to  the  floor  with  screws,  but  when  they 
were  put  into  place  a  year  or  more  before  the 
date  of  the  Injury  the  rear  feet  had  been 
taken  off  and  the  front  feet  had  not  been 
screwed  to  the  floor.  The  top  of  the  row 
leaned  against,  and  was  kept  in  place  by,  the 
beveled  edge  of  a  ceiling  beam.  After  the 
fall  of  the  section  there  were  marks  on  the 
floor,  made  by  the  scraping  of  the  front  feet, 
which  indicated  that  the  lower  end  of  the 
section  had  slipped  towards  the  aisle  until 
the  top  had  receded  below  the  Une  of  the 
beam,  thus  leaving  the  section  without  neces- 
sary support.  The  gravamen  of  the  charge 
of  negligence  In  the  petition  was  the  failure 
of  defendant  to  maintain  the  rest  room  in  a 
reasonably  safe  condition  for  the  use  of  plain- 
tiff, its  servant,  but  the  petition  went  further 
and  spedfled  a  particular  act  of  negligence 
as  the  cause  of  the  action  upon  which  a  right 
to  recover  damages  was  predicated,  viz.,  the 
negligent  construction  and  maintenance  of 
the  outer  row  of  lockers  without  attachment 
to  the  floor  of  the  balcony,  or  the  top  sup- 
port to  prevent  the  legs  from  sftipping  for- 
ward.  The  defense  was  a  general  denial  and 
pleas  of  assumed  risk  and  contributory  neg- 
ligence and  the  nonliability  of  defendant,  on 
the  ground  that  the  negligence.  If  any,  which 
caused  the  injury,  was  the  negligence  of  an 
Independent  contractor.  A  trial  of  these  is- 
sues resulted  in  a  verdict  for  plaintiff  In  the 
sum  of  $10,000,  which  was  reduced  by  re- 
mittitur to  $5,000,  and  judgment  was  entered 
for  the  latter  sum.  Defendant  appealed,  and 
we  reversed  the  judgment  and  remanded  the 
cause  on  the  ground  that  the  evidence  of 
plaintiff  failed  to  show  that  the  speciflc  act 
of  negligence  alleged  in  the  petition  was  the 
cause  of  her  injury.  See  180  Mo.  App.  128, 
168  S.  W.  213.    We  said  in  the  opinion: 

"The  inference  to  be  drawn  from  the  evidence 
is  that  so  long  as  the  lockers  remained  as  in- 
stalled, they  were  safe,  but,  on  account  of  the 
method  of  their  construction,  the  work  of  taking 
them  down  rendered  it  obviously  necessary  to 
observe  precautions  to  prevent  them  falling 
during  the  progress  of  their  removal.  On  ac- 
count of  the  way  they  were  constructed  any  at- 
tempt to  remove  them  without  steps  being  taken 
to  prevent  their  fall  was  negligence,  and  there- 
by the  room  was  rendered  dangerous  and  un- 
safe. The  method  of  construction  no  doubt  was 
the  remote  cause  of  the  fall,  but  the  proximate 
cause  was  the  effort  to  remove  the  locker  stand- 
ing in  that  situation  without  taking  any  pre- 
cautions whatever  to  prevent  its  falling.  At 
least  such  is  the  reasonable,  natural,  and  there- 
fore only  permissible  inference  to  be  drawn  from 
the  evidence.  Even  if  the  evidence  be  consider- 
ed such  that  the  locker  may  have  fallen  either 
from  a  negligent  original  construction  or  by 
reason  of  the  preparations  to  remove  it,  still,  If 
the  evidence  leaves  it  uncertain  which  of  the 
two  causes  produced  the  fall,  and  the  petition 
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has  specified  only  one  of  snch  possible  causes, 
then  there  ia  a  failure  of  proof,  because  it  is 
incumbent  upon  plaintiff  to  make  out  her  case, 
not  only  by  showing  the  particular  act  of  neg- 
ligence specified,  but  also  that  the  one  specified 
was  the  direct  and  proximate  cause  of  the  in- 
jury. The  evidence  must  be  such  as  will  rea- 
sonably show,  or  at  least  will  support  a  reason- 
able inference,  that  the  act  pleaded  was  the 
proximate  cause.  This  cannot  be  left  to  con- 
jecture or  arbitrary  choice." 

The  case  was  remanded  to  give  plaintiff  an 
opportunity  to  amend  her  petition  "in  such 
manner  as  to  support  and  come  within  the 
eyidence."  We  did  not  hold  there  was  no 
evidence  of  negligent  construction  as  alleged, 
but  that  the  proof  did  not  tend  to  show  a 
direct  causal  relation  between  such  negli- 
gence and  the  Injury,  and  did  tend  to  show 
that  the  direct  cause  was  negligence  In  pro- 
ceeding with  the  worif  of  removing  the  lock- 
ers without  taldjig  into  account  and  properly 
guarding  against  the  dangers  that  might 
arise  In  the  prosecution  of  the  work  from 
the  negligent  way  in  which  the  lodcers  had 
been  emplaced. 

After  the  cause  was  returned  to  the  drcnit 
court  plaintiff  amended  her  petition  by  add- 
ing another  specification  of  negligence,  1  e., 
that— 

"defendant  carelessly  and  negligently  caused  and 
permitted  said  lockers  so  carelessly  and  negli- 
gently maintained  to  be  worked  upon,  in  and 
about  preparatory  to  T«noving  the  same,  and 
that  the  removal  of  the  same  from  the  balcony 
and  the  work  and  acts  done  preparatory  to  and 
in  preparation  for  the  removal  of  the  same  from 
the  balcony  rendered  the  rest  room  dangerous 
and  unsafe  for  the  use  of  the  employes;  that 
the  defendant  carelessly  and  negligently  failed 
to  take  any  precautions  for  the  safety  of  its 
employ^  using  said  rest  room  while  said  lock- 
ers were  being  worked  in,  about,  and  upon  pre- 
paratory to  removing  same." 

As  thus  amended,  the  petition  specified  two 
partlciilar  acts  of  negligence  from  which,  sin- 
gly or  together,  the  injury  directly  resulted, 
i.  e.,  negligent  construction,  and  negligence 
in  not  taking  proper  preventive  steps,  under 
all  the  circumstances  of  the  situation,  to 
maintain  the  place  where  plaintiff  was  re- 
quired to  be  in  a  reasonably  safe  condition. 
The  answer  presented  the  same  defenses  as 
before,  and  a  retrial  of  the  cause  on  substan- 
tially the  same  evidence  we  considered  on 
the  former  appeal  resulted  in  a  verdict  and 
Judgment  for  plaintiff  In  the  sum  of  $6,000, 
and  defendant  again  appealed.  The  principal 
contention  of  defendant  is  that  the  eyidence 
of  plaintiff  fails  to  present  a  case  for  the 
Jury,  and  that  the  demurrer  should  liave  been 
given. 

[1,2]  There  is  no  evidence  in  the  record 
from  which  a  reasonable  Inference  could 
arise  that  plaintiff  was  guilty  of  contributory 
negligence,  or  that  she  assumed  the  risk 
which  culminated  in  her  injury.  It  was  her 
duty,  prescribed  by  defendant,  her  employ- 
er, to  return  to  the  rest  room  and  remain 
there  during  that  rest  period.  She  had  no 
knowledge,  nor  had  she  been  in  position  to 
knoWi  of  the  manner  in  which  the  lockers 


had  been  placed  In  position  and  were  being 
supported,  nor  did  she  know  tluit  workmen 
had  started  to  remove  them.  She  bad  no 
reason  to  anticipate  any  danger,  or  that  her 
employer  had  been  or  would  be  remiss  in  the 
performance  of  its  duty  to  exercise  reason- 
able care  to  maintain  this  place  for  rest  and 
relaxation  in  a  reasonably  safe  condition. 
How  she  could  have  been  guQty  of  any  neg- 
ligence in  occupying  the  room  In  the  usual 
manner  and  in  assuming  that  it  was  a  safe 
place  has  not  been,  and  could  not  be,  made 
apparent  On  the  hypothesis  that  the  fall  of 
the  lockers  was  due  to  one  or  both  ot  the 
pleaded  acts  of  negligence,  the  risk  created 
by  such  negligence  was  not  assumed  by  her, 
since  it  is  too  weU  settled  in  the  Jurispru- 
dence of  this  state  to  require  the  citation  of 
authorities  that  a  servant  does  not  and  can- 
not assume  risks  of  injury  caused  by  his 
master's  negligence. 

[3]  And  we  repeat  what  we  said  in  the 
former  opinion,  tliat  whether  or  not  the  work 
of  preparing  to  remove  the  lockers  was  be- 
ing done  by  an  Independent  contractor  is  Im- 
material, since  the  duty  of  defendant  to  ex- 
ercise reasonable  care  to  provide  a  reason- 
ably safe  rest  room  for  the  use  of  plaintiff 
was  an  absolute  duty  which  conld  not  be 
delegated  to  another  in  a  manner  to  relieve 
defendant  from  responsibility  for  its  proper 
performance  and  UabUity  for  its  negligent 
nonperformance!  Morton  ▼.  Dry  Ooods  Ck>., 
126  Ma  App.  377,  103  S.  W.  588;  Umg  y. 
Moon,  107  Mo.  334,  17  S.  W.  810;  Herdler  v. 
Stove  Co.,  136  Mo.  loc.  clt  16,  37  S.  W.  115. 
The  case  on  the  demurrer  to  the  evidence  is 
reduced  to  this  question:  Does  the  evidence 
of  plaintiff  tend  to  show  that  a  pleaded  act  of 
negligence  was  the  proximate  cause  of  her 
injury? 

[4]  That  the  fall  of  the  lockers  was  due 
to  negligence  of  defendant  is  well  establish- 
ed by  proot  The  evidence  is  circumstantial, 
but  the  inference  of  negligence  has  a  com- 
plete and  perfect  evidentiary  foundation,  and 
does  not  depend  in  any  degree  upon  the  rule 
of  res  ipsa  loquitur,  or  any  other  presump- 
tion. As  a  rule  that  presumption  cannot  be 
Invoked  in  a  master  and  servant  case  (Hamil- 
ton v.  Railway,  123  Ma  App.  619,  100  S.  W. 
671),  though  there  are  cases  where  it  will 
arise  (Elebe  v.  Distilling  Co.,  207  Mo.  480,  1(KS 
S.  W.  1057,  13  L.  R.  A.  [N.  S.]  140).  It  can- 
not be  applied  in  cases  where  particular  acts 
of  negligence  are  pleaded.  Mullery  v.  Tele- 
phone Ca,  supra,  180  Mo.  App.  loc.  dt.  135, 
168  S.  W.  213,  and  cases  cited.  As  stated, 
plaintiff's  case  does  not  rest  in  part  upon  a 
presumption  of  negligence  based  upon  the 
mere  fact  that  the  lockers  fell,  and  would  not 
have  fallen  if  they  had  been  properly  main- 
tained, but  upon  facts  and  circumstances 
which,  if  true,  show  that  they  were  neg- 
ligently installed  and  maintained  in  being 
placed  on  the  outer  edge  of  the  balcony  with- 
out any  attachment,  and  that,  without  tak- 
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Ing  any  steps  to  keep  them  frcHn  becoming 
displaced  and  falling,  defendant  set  men  to 
work  apon  them,  thereby  rendering  them  un- 
stable and  causing  them  to  fall. 

It  is  noted  in  Hamilton  ▼.  Railway,  supra, 
123  Mo.  App.  623,  100  S.  W.  671,  that  there 
are  master  and  servant  cases  where  the  oc- 
currence in  question  is  of  such  a  nature 
as  to  bespeak  an  origin  in  the  master's  negli- 
gence without  the  aid  of  a  presumption,  and 
In  such  cases  proof  of  the  occurrence  Is  held 
to  be  sufficient  prima  facie  evidence  of  neg- 
ligence. "The  occurrence  shown  may  be  of 
that  nature  which  could  not,  in  any  degree 
of  probability,  have  happened  without  a  neg- 
ligent cause.  Its  proof  is  tantamount  to  the 
direct  and  affirmative  proof  of  negligence." 
The  existence  of  negligence  may  be  shown 
by  circumstantial  evidence,  and  where  the 
circumstances  disclosed  afford  direct  sup- 
I>ort  for  an  Inference  of  negligence  without 
resort  to  presumptions,  a  prima  fade  case  is 
made  out  In  the  present  case  the  evidence 
clearly  and  explicitly  points  to  the  physical 
causes  of  the  fall  of  the  lockers,  and  on  the 
issue  of  negligence  leaves  nothing  to  con- 
jecture or  presumption.  The  rule  of  res  ipsa 
loquitur  Is  not  in  the  case. 

[S]  But  defendant  endeavors  to  utilize  our 
former  decision  in  a  way  to  defeat  plaintiff 
In  detail.  It  treats  the  issue  of  negligence 
tendered  in  the  original  petition  as  having 
been  finally  settled  against  the  plaintiff,  and 
therefore  as  res  adjudicata,  and,  regarding 
the  new  issue  raised  in  the  amended  peti- 
tion as  the  only  issue  of  negligence  remain- 
ing in  the  case,  attacks  the  sufficiency  of 
the  evidence  to  support  it.  Defendant's  posi- 
tion is  found  to  be  inconsistent,  in  view 
of  our  finding  in  the  former  decision,  from 
exactly  the  same  evidence  we  now  have  be- 
fore us,  that: 

"Not  only  does  tbe  evidence  fail  to  show  that 
negligent  construction  was  the  proximate  cauae 
of  the  injury,  bat  the  inference  is  that  the  prox- 
imate cause  was  the  attempt  to  remove  them." 

If  our  decision  conclusively  settled  the 
Issue  that  negligence  in  the  installation  and 
maintenance  of  the  lockers  was  not  the 
proximate  cause,  it  Just  as  conclusively  set- 
tled the  question  of  the  sufficiency  of  the 
facts  and  circumstances  in  proof  to  raise  an 
inference  that  negligence  in  the  attempt  to 
remove  the  lockers  was  such  cause,  and  de- 
fendant should  not  be  allowed  to  escape 
liability  on  the  theory  that  the  decision 
closed  all  questions  decided  in  its  favor,  but 
left  open  those  decided  against  it 

We  thing  defendant  misinterprets  the  scope 
ot  the  former  decision.  We  did  not  exclude 
the  issue  of  negligence  in  the  maintenance 
of  the  lockers  from  the  case,  but  merely 
beld  that  the  proof  was  insufficient  to  show 
with  requisite  deflniteness  that  such  negli- 
gence was  the  proximate  cause  of  the  injury. 
We  found  that  the  most  one  could  say  in  fa- 
vor of  plaintifF's  evidentiary  situation  was 
that  she  had  shown  that  the  fall  of  the  lock- 
ers was  doe  to  one  of  two  negligent  causes, 


only  one  of  which  was  alleged  in  tbe  petition, 
and  we  rightly  concluded  that: 

"If  the  evidence  leaves  it  uncertain  which  of 
the  two  causes  produced  the  fall,  and  the  peti- 
tion has  specified  onl:^  one  of  such  possible  caus- 
es, then  there  is  a  failure  of  proof,  because  it  is 
incumbent  upon  plaintiff  to  make  out  her  case, 
not  only  by  showing  the  particular  act  of  neg- 
ligence specified,  but  also  that  the  one  speci- 
fied was  the  direct  and  proximate  cause  of  the 
injury." 

[6]  If  the  petition,  then,  as  it  does  now, 
had  specified  the  two  acts  of  negligence  as 
having  caused  the  Injury,  either  singly  or 
conjointly,  we  would  have  held,  as  we  now 
hold,  that  proof  of  the  existence  of  both  acts, 
with  proof  that  one  or  the  other  must  have 
been  tbe  proximate  cause,  was  sufficient  to 
take  both  to  tbe  jury  to  determine  which  of 
the  two  was  such  cause.  Where  a  plaintiff 
pleads  and  proves  two  or  more  negligent  acts 
and  proves  that  his  injury  must  have  been 
the  direct  result  of  one  or  of  all  of  them,  he 
is  not  required  to  go  further  and  distinguish 
by  proof  the  particular  one  that  caused  his 
Injury.  To  satisfy  his  burden,  it  Is  enough 
for  him  to  show  that  his  injury  directly  re- 
sulted from  a  specified  wrongful  act  of  de- 
fendant The  scope  of  the  action  as  pre- 
sented in  the  amended  petition  properly  em- 
braced the  two  pleaded  acts  of  negligence, 
and  since  tbe  evidence  of  plaintiff,  even  in  de- 
fendant's view  of  it,  tends  to  show  that  one 
of  the  two  acts  was  the  proximate  cause, 
plaintiff  discharged  her  burden  of  proof,  and 
the  court  did  not  err  in  overruling  the  de- 
murrer to  the  evidence.  In  what  has  been 
said  we  have  answered  the  objections  to  the 
instructions  given  at  the  request  of  plaiu- 
tlff.  There  was  no  prejudicial  error  commit- 
ted at  the  trial. 

[7]  But  we  agree  with  defendant  that  the 
verdict  was  excessiva  Plaintiff  is  23  yeaiv 
old,  was  in  good  health  at  the  time  of  her 
Injury,  and  is  In  good  health  now,  except 
for  an  occasional  headache,  followed  by  a 
nervous  chill.  She  was  struck  on  the  head 
and  shoulder  and  was  unconscious  a  few 
moments.  No  bones  were  broken,  and  no 
serious  or  lasting  injury  was  inflicted  to  her 
head.  The  most  serious  injury  she  sustained 
was  a  nervous  shock,  which  developed  into 
a  mild  form  of  neurosis,  from  which  her  own 
expert  witnesses  say  she  will  have  a  complete 
recovery,  though  she  had  not  fully  recov- 
ered at  the  time  of  the  last  trial.  She  was 
confined  to  her  bed  two  or  three  weeks  after 
the  injury,  and  occasionally  thereafter  was 
ill  in  bed  firom  attacks  of  headache  and  nerv- 
ous chills,  but  she  has  been  employed  as  clerk 
In  different  business  places  a  large  part  of 
the  time  since  her  injury  and  has  been  quite 
active  in  her  social  life.  To  all  outward  ap- 
pearances she  is  normal,  healthy,  and  endow- 
ed with  rather  more  than  ordinary  youthful 
spirits  and  zest  Apparently  she  is  popular 
socially,  for  the  evidence  shows  that  night 
after  night  she  attended  theaters,  parties, 
dances,  club  meetings,  and  other  social  func- 
tions and  participated  In  the  activities  of 
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such  gatherings.  We  fuUy  appreciate  the 
gravity  and  obstinacy  of  nervous  diseases, 
but,  considering  the  facts  that  her  neurosis. 
If  U  exists.  Is  described  by  her  physician  as 
slight,  that  it  Is  of  traumatic  origin  and 
temporary,  and  that  It  has  caused  so  little 
Interruption  of  her  normal  activities,  we 
tbinic  a  verdict  of  $6,000  Is  clearly  beyond 
the  bounds  of  reason,  and  that  $4,000  would 
be  the  maximum  limit  of  a  reasonable  as- 
sessment of  damages.  On  condition  that 
within  10  days  from  the  filing  of  this  opin- 
ion a  remittitur  of  $2,000  and  accrued  inter- 
est thereon  be  filed  by  plaintiff,  the  Judg- 
ment will  be  afllrmed;  otherwise  It  will  be 
reversed  and  the  cause  remanded.  It  Is  so 
ordered.    All  concur. 


ROTJRKE  et  al.  v.  HOLMES  ST.  RY.  CO.  et  al. 
(No.  11438.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

June  14,  1915.     Rehearing  Denied 

July  2,  1915.) 

1.  Appeal  and  Ebbob  «=>1002  —  Review — 
Findings. 

A  verdict  based  on  conflicting  tvidenc*  will 
not  be  disturbed  on  appeal. 

[Ed.  Notft. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-3937 ;  Dec.  Dig.  «=» 
1002.] 

2.  DaUAOES  ®=99  —  NOMINAI.  Damaoeb  — 
RiOHT  TO  RECOVBB. 

Where  a  legal  right  has  been  invaded,  a 
party  is  entitled  to  recover  nominal  damages, 
though  no  actual  damages  were  suffered. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  7-15;   Dec.  Dig.  <g=>9.] 

8.  Eminent  Domain  ®=»H9  —  "Additiow- 
AL  Sebvitudb"— What  Constitutes  —  Ob- 
STBtrcTioN — Light,  Aib,  and  Access. 

A  street  railroad  laid  to  grade  in  a  proper 
manner  is  not  an  additional  servitude,  and  does 
not  infringe  on  the  property  rights  of  those 
whose  lots  abut  on  the  street,  but  the  servitude 
created  by  the  presence  of  an  elevated  street 
railway  is  unusual  and  additional,  and  abut- 
ting owners  may,  under  Const,  art.  2,  i  21,  de- 
claring that  private  property  shall  not  be  talien 
for  a  public  use,  recover  for  injuries  to  their 
easements  of  light,  air,  and  access. 

[Ed.  Note. —  For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  304-314 ;  Dec  Dig.  <g=>119. 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Additional  Servitude.] 

4.  Eminent  Domain  ®=>266  —  Remedies  of 
Owner— Action  at  Law. 

Notwithstanding  Const  art  2,  $  21,  pro- 
hibiting the  talcing  or  damaging  of  private  prop- 
erty for  public  use  without  compensation,  an 
abutting  owner  whose  easements  of  light,  air, 
and  access  are  injured  by  the  construction  of 
an  elevated  street  railway  cannot  treat  the  road 
as  a  trespasser,  but  must  sue  at  law,  to  recover 
his  damages;  and  hence,  where  the  benefits 
more  than  equal  the  damages,  no  recovery  can 
be  had. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  IS  694-696,  702,  703,  705; 
Dec.  Dig.  <S=>266.] 

5.  Eminent  Domain  c8=>295  —  Action  poe 
Damage  —  Elevated  Roads— Bubden  or 
Proof. 

An  abutting  owner,  suing  for  injuries  caus- 
ed  by   the  construction   of  an  elevated  street 


railway,  has  the  burden  of  showing  deprecia- 
tion caused  by  the  construction. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  803;  Dec.  Dig.  «=32d5.] 

6.  Eminent  Domain  «=>303  —  Remsdt  of 
Owneb— Actions— Damages. 

The  measure  of  damages  for  Injuries  re- 
sulting from  the  construction  of  an  elevated 
street  railroad  is  the  difference  between  the  mar- 
ket value  of  the  property  before  and  after  the 
construction. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  815-817;  Dec.  Dig.  <8=» 
303.] 

7.  Eminent  Domain  <S=145— 'Damages— Ben- 
efits. 

Benefits  resulting  directly  from  the  con- 
struction of  an  elevated  street  railroad  may  not 
only  be  set  off  against  the  consequential  dam- 
ages, but  against  damages  for  the  property 
taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i§  378-389;  Dec  Dig.  <»=» 
145.] 

8.  Appeal  and  Eebob  <g=»  1099— Subsequent 
Appeal  —  Conclusiveness  of  Revebsal  — 
Mattebs  Concluded. 

In  an  action  against  a  street  railway  for 
damages  from  the  construction  of  an  elevated 
line,  a  judgment  for  defendant  company  was, 
on  appeal  to  the  Supreme  Court,  reversed.  In- 
structions given  at  plaintiff's  request  were  not 
called  into  question.  Held,  that  the  reversal  by 
the  Supreme  Court  was  not  an  approval  oC 
plaintiff's  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4370-4379;  Dec.  Dig.  «=> 
1099.] 

9.  Eminent  Domain  ^=9293  —  Rembdt  of 
OwNEE— Actions— Pleading. 

In  an  action  against  a  street  railroad  com- 
pany for  damages  for  the  construction  of  an 
elevated  line,  proof  that  the  benefits  exceeded 
the  damages  may  be  shown  under  the  general 
denial. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  797-802;  Dec  Dig.  «= 
293.] 

10.  CoUBTs  «=»231— Missouri- CouBT  of  Ap- 
peals—Jurisdiction. 

Where  the  judgment,  in  an  action  against  a 
street  railway  company  for  damages  for  the  oon- 
structi<m  of  an  elevated  line,  involved  a  con- 
struction of  Const  art.  2,  §  21,  prohibiting  the 
taking  or  damaging  of  private  pToperty  without 
compensation,  the  cause  should  be  transferred 
to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §1  487,  491,  644,  646-648,  650,  652-659, 
681;   Dec.  Dig.  <8=»231.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Thos.  J.  Seehom,  Judge. 

Action  by  Mamie  F.  Rourke  and  another 
against  the  Holmes  Street  Railway  Company 
and  another.  From  a  judgment  for  plaintiffs, 
defendants  appeal.  Reversed  and  re:uandcd, 
and  cause  transferred  to  Supreme  Court 

See,  also,  221  Mo.  46,  119  S.  W.  1094,  133 
Am.  St  Rep.  468 ;  257  Mo.  555, 166  S.  W.  272. 

John  H.  Lucas  and  E.  R.  Morrison,  both  of 
Kansas  City,  for  appellants.  Reed,  Yates, 
Mastln  &  Harvey,  of  Kansas  City,  for  re- 
spondenta 

JOHNSON,  J.  Pursuant  to  an  ordinance 
enacted  by  Kansas  City  in  1899  which  author- 
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Ized  the  Holmes  Street  Railway  Company  to 
build  elevated  street  railway  tracks  on  Eighth 
street  between  Wall  and  Walnut  streets, 
the  Metropolitan  Street  Railway  Company, 
as  the  assignee  of  the  grantee,  erected  a  dou- 
ble-track steel  viaduct  18  feet  in  width  along 
the  middle  of  Bighth  street,  In  accordance 
with  the  terms  of  the  ordinance,  and  ever 
since  has  been  operating  numerous  trolley 
cars  in  both  directions  over  It.  Plaintiff,  at 
the  time  the  erection  of  the  structure  was  au- 
thorized, owned,  and  still  owns,  improved 
property  at  the  comer  of  Eighth  and  Main 
streets,  having  a  frontage  of  24  feet  on  Main 
and  about  150  feet  on  Eighth  street.  The 
Improvements  consisted  of  a  three-story  brick 
business  building  fronting  on  Main  street  and 
running  back  72  feet  on  Eighth,  and  of  busi- 
ness buildings  on  the  rear  of  the  lot  facing 
Eighth  street.  She  and  her  husband  brought 
this  suit  to  recover  damages  resulting  to  her 
property  from  the  construction  and  mainte- 
nance of  the  viaduct  In  that  part  of  Eighth 
street  on  which  her  property  abutted.  The 
answer  is  a  general  denial,  but  the  defense 
is  that  plaintiff  has  suffered  no  damage,  tak- 
ing into  consideration  the  benefits  which  have 
aocmed  to  her  property  from  the  elevated 
structure  and  the  maint«iance,  at  Blghth  and 
Main  streets,  as  a  part  thereof,  of  an  elevated 
IMissenger  station  having  an  entrance  and 
exit  at  plaintiff's  comer.  A  trial  resulted  in 
a  verdict  and  judgment  for  defendants,  but 
on  appeal  to  the  Supreme  Court  the  Judgment 
was  reversed,  aind  the  cause  remanded,  on 
account  of  prejudicial  errors  in  rulings  on 
evidence.  Rourke  v.  Railroad,  221  Mo.  46, 
119  S.  W.  1094,  133  Am.  St.  Rep.  468.  Anoth- 
er trial  on  the  same  pleadings  and  evidence 
(except  that  the  evidence  pronounced  objec- 
tionable was  omitted)  and  on  the  same  instruc- 
tions resulted  in  a  verdict  and  Jadgm«it  for 
plaintiffs  in  the  sum  of  $5,000.  An  appeal 
from  that  judgment  was  allowed  defendants 
to  this  court,  but  we  transferred  the  cause  to 
the  Supreme  Court  under  the  proviso  of  the 
amendment  to  section  3937,  R.  S.  1009,  enact- 
ed March  30,  1911  (Laws  of  1911,  p.  190>— 

"that  the  Supreme  Court  shall  retain  and  have 
full  exclusive  appellate  jurisdiction  in  any  case 
pending  in  which  the  Supreme  Court  has  made 
any  decision  or  ruling." 

The  court  in  banc,  In  a  majority  opinion 
written  by  Bond,  J.,  held  that  proviso  un- 
constitutional, and  retransferred  the  case  to 
this  court  Rourke  v.  Holmes  St.  Ry.  Co., 
257  Mo.  555, 166  S.  W.  272.  No  constitutional 
question  was  decided  or  discussed  in  that 
opinion  except  those  relating  to  that  amend- 
ment 

The  principal  elements  of  the  damage 
claimed  by  plaintiffs  are  the  noise  and  im- 
pairment of  the  easements  of  air,  light,  and 
access  to  the  buildings,  caused  by  the  pres- 
ence of  the  structure  in  the  street  in  such 
close  proximity  to  them,  and  by  the  inces- 
sant passage  of  cars  over  it  The  existence 
of  these  causes  of  injury  Is  conclusively  es- 


tablished, the  proof  on  that  subject  being 
the  same  as  that  considered  by  the  Supreme 
Court  in  the  former  appeal.  As  to  the  ben- 
efits which  defendants  contend  accrued  to  the 
property,  their  evidence  tends  to  support 
their  contention  that  the  operation  of  an  ele- 
vated station  at  that  Intersection  as  a  trans- 
fer point  to  lines  on  Main  street  increased  the 
market  and  rental  values  of  plaintiffs'  prop- 
erty, especially  that  oil  the  comer  building, 
the  first  floor  of  which,  for  years,  has  been 
occupied  by  a  dramshop.  Defendants  argue: 
"That  property  in  Kansas  City  north  of  Ninth 
street  was  fast  becoming  dead,  and  the  construc- 
tion of  this  viaduct  and  the  routing  of  many 
lines  over  it  and  past  this  property  was  a  par- 
ticular benefit.  'That  the  stairway  discharged 
great  numbers  of  people  within  five  feet  of  the 
doorway  of  the  building  daily,  and  that  this 
greatly  increased  the  desirability  and  value  of 
the  corner  as  a  business  location.  •  •  *  In 
a  word  defendants  •  •  •  insists  that  any  in- 
jury waa  more  than  offset  by  the  benefits  occa- 
sioned by  the  operation  of  the  line,  and  hence 
that  plamtiffs  were  not  damaged." 

[1]  The  fundamental  issue  contested  at  the 
trial  was  whether  the  benefits  exceeded  the 
damages,  and  all  that  needs  now  be  said  of 
the  evidence  on  that  issue  is  that  it  was  con- 
flicting and  sufficient  to  raise  an  issue  of  fact 
The  verdict  for  plaintiffs  has  abundant  evi- 
dentiary support,  and  a  verdict  for  defend- 
ants would  have  had  substantial  evidence 
sustaining  it 

There  is  no  daim  that  the  court  erred  in 
sending  the  case  to  the  jury,  but  defendants 
do  contend  that  the  two  instructions,  given 
at  the  request  of  plaintiffs,  which,  as  stated, 
were  the  same  as  the  Instructions  given  for 
them  at  the  former  trial,  were  erroneous  and 
highly  prejudicial  to  defendants.  They  are 
as  follows: 

"The  court  instructs  the  jury  that  the  plain- 
tiffs, as  the  owners  of  lot  40  in  Ross  and  Scar- 
ritt's  addition  to  Kansas  City,  Mo.,  known  as 
No.  727  Main  street,  and  Nos.  6,  8,  10,  12,  and 
121^  East  Eighth  street  in  said  city,  were,  at 
the  time  of  the  construction  of  the  viaduct  in 
question  along  Eighth  street  and  across  Main 
street  adjoining  the  said  property,  seised  of  au 
easement  in  such  streets  of  air,  light,  and  ac- 
cess to  and  from  said  property  by  said  streets, 
and  were  entitled  to  have  the  use  of  the  same 
free  from  unusual  noise,  and  that  the  plaintiffs 
cannot  be  deprived  of  such  rights  without  just 
compensation ;  that  the  construction  and  main- 
tenance on  such  streets  of  an  elevated  structure 
or  viaduct  and  the  use  of  the  same  for  street 
railway  purposes  constitute  a  new  and  addition- 
al servitude  on  the  land  upon  which  the  street 
is  constructed,  and  that  the  city  of  Kansas  City, 
Mo.,  had  no  authority  in  law  to  grant  the  pow- 
er to  the  defendants  to  so  use  said  streets  as  to 
destroy,  or  unreasonably  interfere  with,  the 
right  of  the  plaintiffs  to  access  to  or  egress 
from  their  said  property,  or  to  so  deprive  them 
of  such  easement  of  light  and  air  from  the  said 
streets.  If,  therefore,  the  jury  find  and  believe 
from  the  evidence  that  the  construction,  opera- 
tion, and  maintenance  of  the  said  viaduct  or 
elevated  superstructure  for  street  railway  pur- 
poses by  the  defendants  along  and  adjacent  to 
the  plaintiffs'  said  property  has  impaired  the 
use  of  said  streets  for  the  ordinary  purposes  of 
a  public  street  or  highway,  and  that  unusual  ob- 
structions of  light,  air,  access  to,  and  egress 
from,  the  said  premises  of  the  plaintiffs,  and 
unusual  noises  from  the  operation  of  said  street 
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raOway  company  bave  resulted  therefrom,  then 
the  fiDding  and  verdict  In  this  case  must  be  for 
the  nlaintiffs." 

"(2)  The  court  instructs  the  jury  that  If  they 
find  for  the  plaintiffs  under  the  other  instruc- 
tions in  this  case,  then  the  measure  of  the 
plaintiffs'  damages  will  be  the  difference  be- 
tween the  market  value  of  the  plaintiffs'  prop- 
erty known  as  No.  727  Main  street,  and  Nos. 
6,  8,  10.  12,  and  IZJ^  East  Eighth  street,  im- 
mediately before  the  construction,  maintenance, 
and  operation  of  the  viaduct  in  question,  and 
immediately  after  the  same  was  constructed  and 
used  for  street  railway  purposes,  and  in  such 
event  the  jury  should  return  a  verdict  in  favor 
of  plaintiffs  for  such  sum  as  they  may  find  and 
believe,  under  all  the  evidence  in  the  case,  wiU 
reasonably  compensate  the  plaintiffs  for  such 
injury  or  injuries,  if  any,  to  the  said  property 
of  the  plaintiffs  referred  to  in  the  other  instruc- 
tions in  the  esse." 

The  instrucUons  for  defendants,  also  the 
same  as  at  tbe  former  trial,  are  as  follows: 

"If  you  believe  and  find  from  the  evidence  in 
this  case  that  the  market  value  of  the  property 
in  controversy  immediately  after  the  building 
and  operation  of  the  street  railway  and  viaduct 
in  Eighth  street  was  equal  to  or  greater  than 
it  was  immediately  before  said  railway  and 
viaduct  was  built,  then  the  plaintiff  cannot  re- 
cover in  this  suit,  and  your  verdict  must  be 
for  the  defendants." 

"(2)  The  court  instructs  the  Jury  that  in  this 
case  the  burden  of  proof  rests  upon  the  plain- 
tiffs to  prove,  to  the  satisfaction  of  the  jury  by 
a  preponderance  of  the  evidence  in  the  case, 
that  they  have  been  damaged  by  reason  of  the 
construction  of  the  railway  and  viaduct  in 
Eighth  street,  as  claimed  by  them  and  alleged 
in  their  petition.  And  by  a  'preponderance  of 
evidence'  is  meant  the  greater  weight  of  all  the 
credible  evidence  in  the  case;  if  plaintiffs 
have  not  the  greater  weight  of  the  credible 
evidence  with  them,  or  if  the  evidence  is  evenly 
balanced  as  to  the  weight,  then  in  neither  of 
such  events  can  plaintiffs  recover  in  this  case, 
and  your  verdict  must  be  for  the  defendants.' 

Coulisel  for  defendants  argue  that  plain- 
tiffs' first  instruction  is  erroneous  for  the 
reason  that  it  purports  to  cover  the  whole 
case  and  to  direct  a  verdict  without  requir- 
ing the  jury  to  find  that  plaintiffs  were  dam- 
aged, and  authorized  a  verdict  on  the  theory 
that  if  plaintiffs'  easements  of  air,  light,  ac- 
cess, and  right  to  freedom  from  unusual 
noises  were  Impaired,  they  were  entitled  to 
recover,  regardless  of  whether  or  not  tbe 
peculiar  benefits  to  their  property  equaled  or 
exceeded  such  injuries.  The  reply  of  plain- 
tiffs to  this  argument  is:  First,  that  under 
a  general  traverse,  defendants  are  in  no  posi- 
tion to  urge  an  affirmative  defense,  and  if 
the  element  of  particular  lienefits  is  not  such 
defense,  plaintiffs'  first  instruction  Is  proper, 
since  it  Is  no  broader  than  tbe  pleadings  and 
contains  every  postulate  of  the  petition. 
Second,  that  since  defendants'  instructions 
do  not  mention  benefits,  but  recognize  the 
rule  that  the  test  for  solving  the  issue  of 
damages  is  the  depreciation,  if  any,  In  the 
market  value  of  plaintiffs'  property  caused 
by  the  construction  and  operation  of  tbe 
viaduct,  the  error  now  complained  of,  being 
common  to  the  Instructions  of  both  parties, 
cannot  be  regarded  as  prejudldaL  Third, 
that  at  most  the  alleged  error  amounted 
to   nothing  more   than   mere   nondlrectlon. 


Fourth,  that  In  any  event,  regardless  of  the 
Issue  of  actual  damages,  plaintiffs  were  en- 
titled to  nominal  damages  for  the  appropria- 
tion of  their  easements,  and  therefore  it  was 
proper  to  direct  a  verdict  on  the  hypothesis 
that  their  easements  of  light,  air,  and  access 
had  been  Impaired  by  tbe  structure  in  the 
street  and  the  operation  of  cars  upon  it. 
Fifth,  that— 

"the  interference  with  and  impairment  and  ap- 
propriation of  plaintiffs'  easements  of  air,  light, 
and  access  in  the  street  were,  within  the  mean- 
ing of  section  21  of  article  2  of  the  state  Con- 
stitution, a  taking  of  plaintiffs'  property  for  a. 
public  use,  for  which  defendant  must  pay  a 
just  compensation,  and  the  damages  must  be  de- 
termined as  in  a  condemnation  case,  and  in  no- 
condemnation  case  can  benefits  ever  be  ad- 
judged to  exceed  the  damages;  and  wherevw 
the  railway  company,  instead  of  resorting  tr> 
condemnation  to  have  the  damages  assessed, 
trespasses  upon  the  property  and  takes  it  any- 
how, it  must  pay  all  the  costs  arising  in  tlie 
suit  to  which  the  property  owner  must  resort 
for  his  'just  compensation,'  and  that  necessarily 
implies  that  the  judgment  must  be  for  plain- 

And,  sixth,  that  the  questions  now  raised 
by  defendants  were  considered  and  determine 
ed  by  the  Supreme  Ckiurt  In  the  former  opin-° 
Ion  and  are  res  adjudlcata. 

The  idea  that,  in  any  event,  {daintUfs  were 
entitled  to  the  recovery  of  nominal  damages 
and  costs  proceeds  from  the  view  that  the 
ordinance  authorizing  the  constructlcm  and 
maintenance  of  the  viaduct  was  illegal  and 
void  to  the  extent  of  its  attempt  to  allow 
defendants  to  appropriate  tbe  easements  of 
light,  air,  and  access  without  first  ocMnpen- 
satlug  plaintiffs  for  the  damages  they  would 
suffer  thereby. 

[2]  Relying  upon  the  oonstitatlonal  guaran- 
ties "that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation," and  that  until  such  compensation, 
ascertained  In  the  manner  prescribed,  "shall 
be  paid  to  the  owner,  or  Into  court  for  the 
owner,  the  property  shall  not  be  disturbed 
or  the  proprietary  rights  of  the  owner  there- 
in divested."  Section  21,  art  2.  Ck>unsel  for 
plaintiff  contend  that  since  the  easements  in 
question  were  property  within  the  meaning 
of  the  Constitution,  or,  at  least,  were  propri- 
etary rights,  the  failure  of  defendants  first 
to  have  ascertained  and  paid  to  plaintiffs 
Just  compensation  for  the  Impairment  of  sutib 
rights  left  defendants  without  authority,  de- 
spite the  ordinance,  to  construct  and  operate 
the  elevated  tracks,  and  their  position  and 
liabilities,  so  far  as  plaintiffs  are  concerned, 
are  those  of  trespassers.  If  this  argtiment 
be  sound  and  U  we  should  treat  defendants 
as  guilty  of  a  positive  and  wrongful  invasion 
of  the  proprietary  rights  of  plaintiff^,  the 
criticism  of  plaintiffs'  instructions  would  be 
without  merit  The  rule  of  general  acc^ta- 
tion  and  of  obvious  Justice  is  that  where  a 
legal  right  has  been  invaded,  the  plaintiff 
may  recover  nominal  damages  although  there 
may  be  no  evidence  of  actual  damage  sus- 
tained.   "An  injury  Imports  a  damage  where 
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a  man  Is  thereby  hindered  of  his  right"  13 
Cyc.  14 ;  Pulkerson  v.  Eads,  19  Mo.  App.  loc. 
<At.  623.  And  where  the  InTasion  la  wrong- 
ful, It  Is  not  a.  complete  defense  for  the  de- 
fendant to  show  that  it  was  beneficial.  Nom- 
inal damages  are  allowed  In  sudi  cases  in 
order  to  vindicate  the  right  whl<A  has  been 
invaded,  and  compensatory  damages  are  al- 
lowed to  reimburse  the  plaintiff  for  any  spe- 
cial damages  he  has  sustalaed  in  consequence 
of  the  wrong. 

[3, 4]  Obviously  it  becomes  essential,  to 
the  proper  solution  of  the  question  of  error 
In  instmctlng  the  jury  to  return  a  verdict 
for  plaintiffs  without  requiring  them  to  find 
actual  damages,  to  ascertain  the  status  of 
defendants  towards  abutting  property  own- 
ers which  was  created  by  the  construction 
and  maintenance  of  the  viaduct  and  the  con- 
sequent impairment  of  easements  enjoyed  by 
such  ovmers,  without  first  having  their  dam- 
ages ascertained  and  compensated.  In  the 
oi^nion  of  the  Supreme  Court  on  the  former 
appeal  (221  Mo.  loa  dt  60,  119  S.  W.  1097) 
it  is  said : 

"It  is  no  longer  an  open  question  in  this 
state  that  the  owner  of  teal  property  abutting 
upon  a  public  street  in  a  town  or  city  has  an 
easement  •  *  •  of  light,  air,  and  access  to 
and  from  his  property  by  means  of  said  street, 
and  that  easement  is  property  of  which  he 
cannot  be  deprived  without  just  compensation. 
And  when  an  elevated  street  railway,  con- 
structed and  operated  by  permission  of  such 
town  or  city  on  permauent  structures  along 
such  public  street,  interferes  with  and  deprives 
such  owner  of  his  easement  of  li^ht,  air,  and 
access  to  and  from  bis  lot  and  buildings,  he  is 
entitled  to  recover  all  damages  done  thereto 
in  consequence  of  said  construction  (ind  opera- 
tion. De  Geofroy  v.  Railroad,  179  .Mo.  COS  [79 
S.  W.  386,  64  L.  K.  A.  959,  101  Am.  St.  Rep. 
524];  Gans  &  Sons  Mfg.  Co.  v.  R.iilroad.  113 
Mo.  loc.  cit.  313  [20  S.  W.  65S,  IS  L.  K.  A. 
339,  35  Am.  St.  Rep.  706],  and  cases  cited; 
Story  V.  Railroad,  90  N.  Y.  122,  4S  Am.  Rep. 
146;  Doane  v.  Railroad,  165  111.  510  fiO  N. 
E.  520,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  2a'il ; 
Bohm  V.  Railroad,  129  N.  T.  576  [29  N.  E.  802, 
14  L.  R.  A.  344]." 

A  street  railway,  laid  to  grade  in  a  proper 
manner  upon  a  public  street,  is  not  an  addi- 
tional servitude,  does  not  infringe  upon  the 
property  rights  of  those  whose  lots  abut  on 
the  street,  and  the  damages  resulting  there- 
from to  the  proprietary  rights  of  abutting 
owners  are  damnum  absque  injuria.  Donner 
V.  Railway,  133  Mo.  App.  loc  cit  634,  113 
S.  W.  669,  and  cases  cited. 

But  the  authorities  in  this  state  recognize 
that  the  servitude  created  by  the  presence  in 
the  street  of  an  elevated  street  railway  struc- 
ture is  unusual  and  additional,  and  that  the 
special  injuries  Inflicted  thereby  to  the  ease- 
ments of  abutting  owners  are  a  damage  to 
private  property  and  a  disturbance  of  pro- 
prietary rights  for  which  just  compensation 
must  he  paid.  De  Geofroy  v.  Railway,  supra. 
While  such  rights  aro  properly  regarded  as 
property,  and  should  be  acquired  by  the  com- 
pany and  compensated  through  condemnation 
proceedings,  the  failure  of  the  company  thus 
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to  proceed  does  not  deprive  the  Injured  prop- 
erty owner  of  his  right  to  recover  compensa- 
tion in  an  action  for  damages  against  the 
company,  such  as  the  present,  nor  does  it 
place  the  company  in  the  attitude  of  a  tres- 
passer or  of  maintaining  a  public  nuisance. 
The  cause  of  action  in  such  cases  is  not 
grounded  tn  trespass,  but  on  the  obligation 
of  the  defendant  company  to  compensate  the 
owner  adequately  for  land  taken  and  damag- 
ed in  the  e.xerclse  of  the  right  of  eminent 
domain.  Turner  v.  Railway,  130  Mo.  App. 
535,  109  S.  W.  101,  and  cases  cited. 

In  Clemens  v.  Insurance  Co.,  184  Mo.  46, 
82  S.  W.  1,  67  I*  R.  A.  362,  105  Am.  St  Rep. 
526,  a  distinction  is  drawn  between  taking 
land  and  impairing  proprietary  rights  of 
abuttbig  owners.  As  to  the  latter  the  rule 
is  adopted  that  an  abutting  owner — 

"cannot  enjoin  the  construcdon  and  operation 
of  a  railroad  merely  because  the  damages  to  hia* 
premises  are  not  compensated  in  advance,  pro- 
vided the  company  act  under  sufficient  legisla- 
tive and  municipal  authority.  •  •  *  There 
may  be  a  disturbance  of  the  easements  con- 
nected with  the  use  or  enjoyment  of  their  abut- 
ting lots,  but  needful  disturbances  of  property 
may  take   place  without  prior  compensation." 

Such  damages  are  placed  in  the  category 
of  consequential  damages,  and  the  Injured 
owner  is  restricted  to  his  remedy  at  law  for 
their  recovery.  The  rule  is  followed  and  fur- 
ther erplained  tn  the  later  case  of  Smith 
V.  Sedalia,  244  Mo.  107, 149  S.  W.  597. 

In  constructing  and  operating  the  viaduct 
under  legislative  and  municipal  authority 
without  first  compensating  plaintiff,  defend- 
ants were  not  guilty  of  a  wrongful  invasion 
of  the  proprietary  rights  of  plaintiffs,  and 
their  sole  liability  was  upon  their  obligation 
to  compensate  them  adequately  for  the  im- 
pairment of  their  lights.  Consequently 
plaintiffs  are  not  entitled  to  recover  tn  this 
action  without  proof  of  actual  damages. 

[6-7]  The  burden  is  upon  them  to  show  that 
the  additional  servitude  of  the  elevated 
structure  had  the  immediate  effect  of  depre- 
ciating the  market  value  of  their  land  and 
buildings,  and  the  true  measure  of  their 
damages  must  be  the  difference  in  the  market 
values  of  their  property  immediately  before 
and  immediately  after  the  construction  and 
operation  of  the  elevated  road.  Necessarily 
this  measure  includes  the  element  of  special 
benefits  which  accrued  to  them  as  a  direct 
result  of  the  construction  and  operation  of 
the  road.  In  some  Jurisdictions  such  benefits 
may  be  set  off  against  consequential  damages, 
but  not  against  damages  for  property  actual- 
ly taken,  while  In  others,  including  Missouri, 
they  may  be  set  off  against  damages  for 
property  taken,  as  well  as  against  damages 
to  the  remainder.  2  Lewis  on  Eminent  Do- 
main, i  690  et  seq. 

It  Is  said  in  Bennett  v.  Hall,  184  Mo.  loc. 
cit  421,  83  S.  W.  442 : 

"Whilst  private  property  cannot  be  taken  fo» 
public  use  until  just  compensation  is  paid,  yet 
in  estimating  the  damages  the  value  of  the  ad- 
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vantages  If  any,  derived  from  the  establishmciit 
of  the  road  peculiar  to  the  landowner,  not  of 
the  kind  shared  by  the  public,  may  be  estimated 
and  deducted  from  the  value,  of  the  land  taken, 
and  if  this  results  in  IpavinK  no  balance  uf 
damages  due  the  landowner,  it  is  no  violation 
of  his  constitutional  rights  to  establish  the  road 
without  paying  him  in  money  the  value  of  his 
land  taken.  Daugherty  v.  Brown,  91  Mo.  26 
[3  S.  W.  210]." 

[J]  The  evidence  of  defendants  tending  to 
show  that  the  special  benefits  inuring  to 
plaintiffs  exceeded  the  damages  to  their  ease- 
ments, if  accepted  by  the  Jury  as  true,  would 
entitle  defendants  to  a  verdict,  and  therefore 
plaintiffs'  first  Instruction  was  erroneous  In 
directing  a  verdict  for  them  without  requir- 
ing the  jury  to  find  they  had  sustained  actu- 
al damages.  We  do  not  agree  with  counsel 
for  plaintiffs  that  the  first  instruction  was 
approved  by  the  Supreme  CJourt  in  the  former 
opinion.  The  court  then  was  concerned  only 
with  a  question  of  error  in  defendants'  in- 
structions raised  by  plaintiffs  upon  their  ap- 
peal from  an  adverse  verdict  and  Judgment 
The  point  now  under  consideration  was  not 
raised,  could  not  have  been  properly  raised, 
and  was  not  discussed,  and  presumably  was 
not  considered  by  the  court  We  find  no  oo- 
ca.sion  for  the  application  of  the  rule  of  res 
adjudlcata. 

[9]  In  what  we  have  said  we  hare  suffi- 
ciently answered  the  contention  that  plain- 
tiffs were  entitled  to  a  directed  verdict,  for 
the  reason  that  the  answer  did  not  plead 
special  benefits  as  an  affirmative  defense.  If, 
as  we  have  stated,  such  benefits  are  an  In- 
gredient, as  they  must  be,  of  the  plaintiffs' 
measure  of  damages  In  such  cases,  they  may 
be  shown  under  a  general  denial. 

[1 0]  We  conclude  that  the  judgment  should 
be  reversed  and  the  cause  remanded  on  ac- 
count of  the  error  noted  in  plaintiffs'  first 
instruction ;  but  since  we  have  been  compel- 
led to  construe  section  21,  art  2,  of  the  Con- 
stitution to  reach  this  conclusion,  and  since 
it  appears  that  in  retransferring  the  cause  to 
this  court,  the  Supreme  Court  did  not  pass 
upon  the  question  of  whether  or  not  such 
constitutional  question  was  In  the  ease,  we 
deem  it  our  duty  to  certify  the  cause  to  the 
Supreme  Court,  on  the  ground  that  a  proper 
decision  Involves  the  construction  of  section 
21,  art  2,  of  the  Constitution  of  the  state  of 
Missouri. 

It  is  80  ordered.    All  concur. 


SOUTHWEST   NAT.    BANK    OF    KANSAS 

CITY  V.  McDERMAND  et  al. 

(No.  11672.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  14,  1915.     Rehearing  Denied 

July  2,  1915.) 

Appeai.  and  Ebsob  €=»286,  544— Qukstions 
Reviewable— DismssAi^—Biij,  of  Excep- 
tions—Motion FOB  New  Tbial. 

Where  motion  to  dismiss  the  cause  is  not 

a  mere  substitute  for  a  demurrer  to  the  petition. 


that  is  does  not  merely  raise  an  issne  or  bssnee 
of  law  appearing  on  the  face  of  the  pleadlni;, 
but  raises  an  issue  of  fact,  as  well  as  of  law. 
requiring  evidence  to  support  it,  it  does  not 
preserve  itself,  and  the  granting  thereof  can- 
not be  reviewed,  without  the  aid  of  a  bill  of 
exceptions,  and  consequently  of  a  motion  for 
new  trial;  the  motion  for  new  trial  being  neces- 
sary whenever  the  aid  of  a  bill  of  exceptions  is 
necessary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sj  1680-1683.  1713-1717. 
2412-2415,  2417-2420,  2422-2426,  2428,  2478* 
2479,  3024;    Dec.  Dig.  <8=>286,  544.] 

Appeal  from  Olrcult  Court,  Jackson  Coun- 
ty;   Daniel  E.  Bird,  Judge. 

Action  by  the  Southwest  National  Bank  of 
Kansas  (My  against  Frank  R.  McDermand 
and  others.  From  a  Judgment  of  dismissal 
as  to  certain  defendants,  plaintiff  appeals. 
Afflnned. 

Ellis,  Cook  &  Bamett,  of  Kansas  City,  tor 
appellant  Robinson  &  Goodilch,  of  Kansas 
City,  for  respondents. 

JOHNSON,  J.  Plaintiff,  as  the  assignee  of 
the  Kansas  City  Terra  Cotta  Company,  filed 
this  suit  April  8,  1913,  to  enforce  a  mechan- 
ic's lien  for  certain  materials  of  the  total 
value  of  $1,276,  furnished  under  contract 
with  the  defendant  construction  company 
for  a  building  being  erected  by  the  latter 
company  for  the  defendants  Frank  R.  and 
Myrtle  A.  McDermand,  on  certain  lots  In 
Kansas  City  owned  by  them.  The  defend- 
ants were  served  with  summons,  and  on  May 
12,  1913,  the  McDermands  filed  a  motion  to 
make  the  petition  more  definite  and  certain, 
which  the  court  sustained,  November  29, 1913, 
as  to  the  third  paragraph  of  the  motion, 
which  was  as  follows: 

"To  require  and  compel  plaintiff  to  more  def- 
initely and  certainly  state  what  were  the  several 
items,  if  any,  of  terra  cotta  furnished  by  the 
Kansas  City  Terra  Cotta  Company  to  J.  B. 
Neevel  &  Sons  Construction  Company  pursu- 
ant to  the  contracts  aforesaid  or  used  in  the 
building  aforesaid  and  sued  for  in  this  action, 
and  state  what  were  the  kinds,  qualities,  quan- 
tities, and  values  of  each  and  every  item  of  ter- 
ra cotta  furnished  by  plaintiff  to  J.  B.  Neevel 
&  Sons  Construction  Company,  and  used  in  the 
building  mentioned  in  the  petition,  and  sued  for 
in  this  action,  and  state  the  dates  when  each  and 
every  such  item  was  so  used  in  said  building, 
and  by  whom  it  was  so  used." 

Pursuant  to  this  ruling  plaintiff  filed  an 
amended  petition  January  9,  1914,  and  on 
February  9th  the  McDermands  filed  their 
motion  to  strike  out  the  amended  petition 
and  to  dismiss  the  suit  as  to  them.  Tills  mo- 
tion was  sustained,  and  the  McDermands 
were  dismissed  from  the  suit  Two  days 
later  plaintiff  filed  a  motion  to  set  aside  the 
order  of  dismissal  and  to  reinstate  the  action 
against  the  McDermands,  which  the  court 
beard  and  sustained  April  22d;  the  McDer- 
mands excepting  to  that  ruling. 

April  25th  the  McDermands  filed  a  motion 
that  the  cause  be  dismissed  as  to  them  on  the 
following  grounds : 
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"(1)  Becanse  the  record  showg  on  Its  face  that, 
if  plaintiff  ever  had  any  right  to  establish  and 
enforce  a  mechanic's  lien  upon  property  of  said 
two  defendants  or  either  of  them,  such  right,  if 
any,  had  expired,  and  this  court  was  without 
jurisdiction  to  establish  or  enforce  said  lien,  at 
the  time  when  the  last  amended  petition  in  said 
action  as  against  said  two  defendants  was  filed 
on,  to  wit,  the  22d  day  of  April^  A.  D.  1914, 
and  that  said  court  is  without  jurisdiction  to  es- 
tablish or  enforce  a  mechanic's  lien  on  property 
of  said  two  defendants  or  either  of  them  in  said 
action. 

"(2)  Because  the  record  shows  on  its  face  that 
plaintifF  has  not  sued  the  person  or  persons  who, 
if  anybody,  contracted  and  owed  the  debt  on  the 
account  filed  as  the  foundation  for  the  right  of 
action  in  said  suit,  and  as  the  basis  of  the  al- 
leged claim  for  a  mechanic's  lien  on  the  real 
estate  and  building  alleged  in  the  original  peti- 
tion and  amended  petitions  to  be  owned  by  said 
Frank  R.  McDermand  and  Myrtle  A.  McDer- 
mand  and  to  b«  subject  to  said  claim  for  a  me- 
chanic's lien  sought  to  be  established  and  en- 
forced thereon. 

"(3)  Because  J.  B.  Neevel  and  S.  B.  Neevel, 
copartners  doing  business  under  and  by  the 
partnership  firm  name  and  style  of  J.  B.  Neevel 
&  Sons  Construction  Company  have  not  been 
made  defendants  in  this  action,  and  this  court 
is,  and  ever  was,  withont  jurisdiction  to  estab- 
lish and  enforce  a  mechanic's  lien  herein  with- 
out them." 

There  was  a  bearing  of  this  motion  June 
IStta,  at  which  erldence  was  introduced  In 
support  of  each  of  the  alleged  grounds.  The 
court  ruled  that  the  first  ground  of  the  mo- 
tion was  well  taken,  dismissed  the  McDer- 
niands,  and  rendered  Judgment  on  the  peti- 
tion against  the  defendant  construction  com- 
pany, and  plaiutifC  excepted  to  this  ruling. 
Afterward,  on  June  25th,  the  court  set  aside 
the  judgment  against  the  construction  com- 
pany, and  heard  the  case  after  whl(4i  it  ren- 
dered a  personal  judgment  against  the  con- 
struction company  for  the  amount  of  plain- 
tiCT's  demand,  and  further  adjudged: 

"That,  said  action  having  been  heretofore  dis- 
missed by  the  court  on  the  13th  day  of  June, 
1914,  as  to  the  defendants  Frank  R.  McDer- 
mand and  Myrtle  A.  McDermand,  upon  their 
motion,  plaintiff  recover  nothing  of  the  defend- 
ants Frank  R.  McDermand  and  Myrtle  A.  Mc- 
Dermand, and  have  no  lien  upon  the  property 
of  the  said  Frank  R.  McDermand  and  Myrtle 
A.  McDermand,  herein  involved,  and  that  the 
said  Frank  R.  McDermand  and  Myrtle  A.  Mc- 
Dermand go  hence  without  day  and  have  judg- 
ment against  the  plaintiff  herein  for  their  coats 
herein  expended,  for  all  of  which  let  execution 
issue,  to  which  judgment  of  the  court  in  fa- 
vor of  defendants  Frank  R.  McDermand  and 
Myrtle  A.  McDermand,  the  plaintiff  excepts." 

Plaintiff  appealed  without  first  filing  a 
motion  for  a  new  trial,  and  in  due  time  filed 
its  bill  of  exceptions.  The  object  of  the  ap- 
peal is  to  procure  a  reversal  of  the  Judgment 
dismis^ng  the  McDermands  from  the  action. 
The  inquiry  thus  Invoked  cannot  be  extended 
to  matters  of  exception,  since  all  such  matters 
were  waived  by  plaintiff's  omission  to  file  a 
motion  for  a  new  trial  In  proper  time  and 
manner. 

"In  the  absence  of  a  sufficient  shovring  by 
the  abstract  that  on  the  face  of  the  court  rec- 
ord proper  there  are  entries  showing  that  the 
motion  for  a  new  trial  was  filed,  that  it  was 
overruled,  and  that  the  bill  of  exceptions  was 
filed,  we  cannot  consider  any  alleged  error  of 


the  court  contained  in  the  bill  of  exceptions." 
Stark  V.  Zehnder.  204  Mo.  442,  102  S.  W.  992; 
Hill  V.  Butler  County,  195  Mo.  611,  94  S.  W. 
518;  Hogan  v.  Hinchey,  195  Mo.  52Y,  94  S.  W. 
522;  Grossman  v.  Railroad,  248  Mo.  152,  154 
S.  W.  66;  Dalton  v.  Register,  248  Mo.  150,  154 
S.  W.  67:  State  v.  Scobee,  255  Mo.  270,  164 
S.  W.  198;  Case  v.  Carland.  175  S.  W.  200; 
Clark  V.  Clark,  177  S.  W.  1077,  decided  by  this 
court  and  not  yet  officially  reported. 

We  cannot  consider  any  matter  of  excep- 
tion, and  our  inquiry  must  be  directed  solely 
to  the  record  proper  to  ascertain  whether  or 
not  it  discloses  on  its  face  that  error  was 
committed  in  dismissing  the  McDermands. 

If  the  question  before  us  were  the  suffi- 
ciency of  the  petition  to  state  a  cause  of  ac- 
tion against  the  McDermands,  and  this  ques- 
tion had  been  raised  by  demurrer  to  the  peti- 
tion which  had  not  been  waived  by  pleading 
over,  we  would  hold  that  a  motion  for  a  new 
trial  was  not  required  for  the  preservation 
of  such  question. 

"The  rule  is  that  a  demurrer  not  waived  by 
pleading  over,  when  stood  on,  preserves  itself 
without  the  aid  of  a  bill  of  exceptions  or  mo- 
tion for  a  new  trial."  Sfaohoney  v.  Railroad, 
231  Mo.  loc.  cit.  148,  132  S.  W.  1064,  Ann. 
Cas.  1912A,  1143;  State  ex  rel.  v.  Jones,  155 
Mo.  570,  56  S.  W.  307;  Hannah  v.  Hannah,  109 
Mo.  loc.  cit.  240,  19  S.  W.  87;  Houtz  y.  Hell- 
man.  228  Mo.  655,  128  S.  W.  1001. 

The  McDermands  did  not  demur  to  the 
amended  petition,  but  filed  a  motion  to  be 
dismissed,  and  the  ruling  on  this  motion  is 
the  real  ground  of  present  complaint.  A  mo- 
tion to  dismiss,  as  well  as  a  motion  to  strike 
out,  may  fill  the  office  of  a  demurrer  to  the 
petition,  and  when  found  to  be  of  such  diar- 
acter  should  be  treated  as  a  demurrer  which, 
as  shown,  preserves  Itself  vrlthout  the  aid  of 
a  motion  for  a  new  trial.  Shohoney  v.  Rail- 
road, supra,  231  Mo.  loc.  cit  149,  132  S.  W. 
1054;  Knisely  v.  Leathe,  256  Mo.  341,  166 
S.  W.  257.  It  is  the  substance,  not  the  name, 
that  counts,  and,  "when  a  motion  is  to  all 
intents  and  purposes  a  demurrer  dispositive 
of  the  whole  case  on  a  matter  of  law,  the 
rules  relating  to  a  demurrer  may  be  applied 
to  such  motions."  Shohoney  r.  Railroad,  su- 
pra; Austin  V.  Jjoring,  63  Mo.  loc.  cit.  21; 
O'Connor  v.  Koch,  56  Mo.  258.  But  to  be 
so  regarded  and  treated  the  motion  must 
raise  only  an  issue  -or  issues  of  law  appear- 
ing on  the  face  of  the  pleading  attacked. 
Where,  as  in  the  present  case,  it  raises  issues 
of  fact  as  well  as  of  law,  and  requires  evi- 
dence to  support  It,  there  is  no  good  ground 
upon  which  it  may  be  treated  as  the  legal 
equivalent  of  a  demurrer,  and  it  cannot  be 
held  to  preserve  itself  without  the  aid  of  a 
bill  of  exceptions  and  a  motion  for  a  new 
trial.  From  the  earliest  period  in  the  Juris- 
prudence of  this  state  it  has  been  ruled  that  a 
motion  "is  no  part  of  the  record  unless  in- 
corporated in  a  bill  of  exceptions."  Brown 
V.  Foote,  55  Mo.  178,  and  cases  cited.  And 
whenever  it  is  necessary  to  have  the  aid  of 
a  bill  of  exceptions  It  also  Is  necessary  to 
have  the  aid  of  a  motion  for  a  new  trial. 

The  ruling  on  the  motion  to  dismiss  la  not 
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before  ns  for  revliew,  imd,  finding  no  error  on 
the  face  of  the  record  proper,  the  judgment 
will  be  affirmed. 
It  Is  so  ordered.    All  concur. 


SCHMOHI,  T.  TRAVELERS*  INS.  CO. 
(No,  11613.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  14,  I&IS.     Rebearinc  Denied 

July  2.  1915.) 

1.  Insurance  ®=»646— Actions  on  Policies 
— Pbxsumptions  and  Burden  of  Pboof. 

In  an  action  on  an  accident  policy  insuring 
against  deatli  resulting  from  Tioleut  and  acci- 
dental means,  plaintiff  has  the  burden  of  show- 
ing that  the  cause  of  death  was  accidental  and 
violent,  but,  when  the  cause  of  death  is  shown 
to  have  been  violent,  it  will  be  presumed  acci- 
dental, in  the  absence  of  proof  to  the  contrary, 
and  a  prima  facie  case  is  made  out. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  1555,  1645-1668;  Dec.  Dig.  «=» 
646.] 

2.  Insubancb  ^9452— Accident  Insubancb 
— CoNsrsuoTioN— "In  ob  Oh"— "In"— "Pob- 

UC   CONVETANCE." 

Defendant  issued  to  plaintiff  an  accident 
policy  naming  his  mother  as  beneficiary  and  in- 
suring against  death  resulting  from  injuries 
sustained  "while  a  passenger  in  or  on  a  public 
conveyance  provided  by  a  common  carrier  for 
passenger  service  (including  the  platform,  steps, 
or  running  board  of  railway  or  street  railway 
cars)."  Attached  thereto  was  a  supplementary 
policy  covering  the  life  of  the  mother,  naming 
plaintiff  as  beneficiary,  and  insuring  against 
accidents  "while  riding  as  a  passeneer  in  a  rail- 
way passenger  car  or  vessel."  The  mother  while 
riding  on  a  train,  the  cars  of  which  had  unin- 
closed  platforms  connected  by  a  sheet  iron  fold- 
ing bridge,  fell  or  was  thrown  from  the  plat- 
form while  passing  from  one  car  to  another;  the 
train  bein^  in  motion.  Held,  that  the  insurer 
was  not  liable,  since,  while  one  is  riding  "in 
or  on"  a  public  conveyance  operated  by  a  car- 
rier within  such  a  policy,  whUe  on  the  platform 
of  a  moving  train,  and  while  the  term  "public 
conveyance"  refers  to  the  train  and  not  to  any 
particular  unit  which  enters  into  its  composi- 
tion, and  while  it  is  highly  technical  to  con- 
strue the  word  "in,"  as  used  in  the  phrase  "in 
a  passenger  conveyance,"  as  meaning  inside  a 
passenger  car,  the  difference  in  the  language 
used  in  the  main  and  supplementary  contracts 
showed  that  the  insurer,  though  willing  to  grant 
plaintiff,  a  young  man,  permission  to  ride  on 
the  platform,  contracted  for  Immunity  against 
Injuries  to  the  mother,  an  old  and  inactive  wo- 
man, except  While  riding  inside  a  passenger  car 
(citing  Words  and  Phrases,  In;  see,  also,  Words 
and  Phrases,  First  and  Second  Series,  Public 
Conveyance). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  1164,  1173,  1174;  Dec.  Dig.  «=» 
452.] 

3.  Insurance  «=»146— Constbuction  —  Con- 
srsniNo  Against  Insures. 

Policies  of  insurance  are  to  be  construed 
most  strongly  against  the  insurers  who  frame 
them,  and  if  there  is  any  doubt  whether  words 
were  intended  to  be  useo  in  an  enlarged  or  re- 
stricted sense,  other  things  being  equal,  the 
construction  most  beneficial  to  the  promisee  will 
be  adopted. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  !|  292,  294-298;   Dec  Dig.  <S=9l46j 


4.  Insurance  €=9l46 — CoNSTHTTcnoif  —  Coii- 

struinq  Aoainst  Insubeb. 

Where  an  insurer  doing  a  nation-wide  basi- 
ness  employs  terms  in  its  policies  which  have 
become  the  subject  of  seriously  conflicting  judi- 
cial interpretations,  it  should  be  held  to  have 
adopted  that  construction  most  beneficial  to  the 
insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  202,  294-298;  Dec.  Dig.  «=» 
146.] 

6.  Contbacts     «=»147  —  Conbtbuction  —  Ik- 
tent. 

AH  rules  for  the  judicial  interpretation  of 
language  employed  in  written  contracts  are 
merely  a  means  to  an  end;  the  end  l>eing  to  as- 
certain and  enforce  the  mutual  intention  of  the 
parties. 

[Eli.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §f  730,  743;  Dec.  Dig.  «=»147.] 

6.  Contbacts  «=5>147  —  Construction  —  Giv- 
ing Effect  to  Whole  Instruubnt. 

The  intention  of  the  parties  to  a  contract 
is  to  be  gathered  from  the  whole  instrument,  by 
weighing  and  giving  proper  consideration  to  aU 
pertinent  stipulations  and  expressions. 

[E3d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |i  730,  743;  Dec.  Dig.  «=»147.] 

7.  Contracts  4=9152— Constbuotion— Mean- 
ing OF  Language. 

Words  used  in  written  contracts  should  be 
given  their  common  everyday  meaning,  and  de- 
finitive refinements  should  be  ignored. 

[Ed.'  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  732,  733,  738;  Dec.  Dig.  <3=> 
152.} 

Appeal  from  Circuit  Court,  BndiBnan 
C!ounty;   Charles  H.  Mayer,  Judge. 

Action  by  Arthur  J.  Schniobl  against  the 
Travelers'  Insurance  Company.  Judgment 
for  plaintifr,  and  defendant  appeals.  Re- 
versed. 

O.  C.  Mosman,  of  Kansas  City,  and  Vinton 
Pike,  of  St  Joseph,  for  appellant  Robert  A. 
Brown  and  A.  L.  Guitar,  both  of  St  Joseph, 
for  respondent 

JOHNSON,  J.  This  is  an  action  on  a  pol- 
icy of  accident  Insurance  issued  by  defendant 
June  7,  1912,  and  In  force  at  the  time  of  the 
Injury  and  death  of  the  assured.  The  de- 
fense is  that  the  cause  of  the  Injury  was  one 
for  which  the  policy  provided  no  Indemnity. 
A  jury  was  waived,  the  cause  was  submitted 
on  agreed  facts,  judgment  was  rendered  for 
plaintiff,  and  defendant  appealed. 

Defendant,  for  a  premium  paid  by  the 
plalntlfif,  Arthur  J.  Schmohl,  and  upon  his 
application.  Issued  to  him  an  accident  policy 
In  which  his  mother,  Anna  Schmohl,  was 
named  as  beneficiary,  and  which,  in  Its 
"Schedule  of  Indemnities,"  provided  for  the 
payment  of  f  10,000  to  the  beneficiary  In  the 
event  of  his  death  resulting  from  Injuries 
sustained  "while  a  passenger  in  or  on  a 
public  conveyance  provided  by  a  common 
carrier  for  passenger  service  (Including  the 
platform,  steps,  or  running  board  of  railway 
or  street  railway  cars)."  Attached  to  this 
policy,  and  as  part  of  the  obligations  assum- 
ed by  defendant  In  consideration  of  the  stip- 
ulated premium,  was  a  supplementary  policy 
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In  which  Anna  Schmohl,  the  mother,  was  the 
assured  and  plaintiff  tbe  benefldary.  The 
undertaking  of  defendant  In  this  "supple- 
ment" was  "to  Insure  Anna  Schmohl,  the 
mother  of  the  Insured,  under  policy  No.  FB- 
4420,  issued  to  Arthur  J.  Schmohl,  against 
loss  resulting  from  bodily  injuries  effected 
directly  and  independently  of  all  other  caus- 
es through  external,  violent,  and  accidental 
means  (suicide  sane  or  Insane  not  Included) 
while  riding  as  a  passenger  in  a  railway  pas- 
senger car  or  vessel  licensed  tor  the  trans- 
portation of  passengers,  provided  in  either 
case  by  a  common  carrier  and  propelled  by 
mechanical  power." 

Mrs.  Schmohl  was  accidentally  killed  In 
Germany  Jane  20,  1913,  while  riding  as  a 
passenger  on  a  passenger  train,  and  this  suit 
is  for  the  recovery  of  the  Indemnity  provided 
In  the  supplementary  policy. 

Mrs.  Schmohl,  accompanied  by  her  friend, 
Frau  Pauline  Frank,  became  a  passenger  on 
a  train  running  from  Essllngen  to  Nuertin- 
gen.  The  cars  were  similar  in  interior  ar- 
rangement to  the  ordinary  American  pas- 
senger coach,  but  the  train  was  not  vestibul- 
ed,  and  the  platforms  at  the  ends  of  the  cars 
were  unlnclosed.  Where  two  cars  were  cou- 
pled together,  there  was  rather  a  wide  space 
between  the  platforms  which  was  spanned  by 
a  sheet  Jron  folding  bridge  slightly  archied. 
A  person,  in  going  from  one  car  to  the  next, 
would  cross  this  bridge,  which  was  not  pro- 
vided with  guards.  On  tbe  inside  of  the 
door  of  each  car  a  notice  was  posted  which 
read:  "Stepping  onto  the  platform  and  step- 
boards  while  the  car  is  in  motion  is  forbid- 
den." 

Mrs.  Frank  testified  that,  before  boarding 
the  train,  Mrs.  Schmohl  spoke  of  not  feeling 
well;  that  she  was  cold;  "that  everything 
around  her  seemed  to  dance  In  a  circle ;  and 
that  she  had  a  feeling  as  If  spiders  were 
running  up  her  legs."  After  the  train  start- 
ed, and  whUe  they  were  seated  in  the  car, 
Mrs.  Schmohl  declared  her  Intention  of  going 
to  the  next  car,  to  see  if  a  mutual  friend, 
who  was  Intending  to  go  on  that  train,  were 
there.    Mrs.  Frank  testified: 

"I  dissuaded  her  from  doing  so,  saying  that 
passengers  were  forbidden  to  leave  the  car  while 
tbe  tram  is  in  motion,  and  that  a  penalty  is  at- 
tached to  doing  EC." 

This  warning  was  disregarded.  Mrs. 
Schmohl,  replying  that  "she  always  does  it 
tn  America,"  left  her  seat  and  proceeded  to 
the  platform.  Mrs.  Frank  observed  her  as 
she  disappeared  through  tbe  door.  No  one 
saw  her  fall  from  the  train,  and,  as  stated  In 
the  agreed  facts,  "it  does  not  appear  and  Is 
not  known  by  what  means  or  from  what 
cause  deceased  fell  or  was  thrown  from  said 
platform  or  steps."    It  is  agreed  that: 

"After  she  had  passed  through  the  door  onto 
the  platform,  and  while  on  the  platform  afore- 
said, she  fell  or  was  thrown  from  the  train  to 
tbe  ground,  receiving  injuries  from  which  she 
instantly  died." 

[1]  The  only  reasonable  inference  that  may 
be  drawn  from  tbe  disclosed  facts  and  cir- 


comstances  is  that  the  assured  accidentally 
fell  or  was  thrown  by  the  motion  of  the  train 
while  she  was  endeavoring  to  pass  from  one 
car  to  another.  The  burden  is  upon  plaintiff 
to  show  that  the  cause  of  bis  mother's  death 
was  accidental  and  violent.  Tbe  latter  fact 
being  conceded,  the  existence  of  the  former 
will  be  presumed,  in  the  absence  of  proof  to 
the  contrary.  In  showing  a  violent  cause, 
plaintiff  made  out  a  prima  fade  case  of  an 
accidental  cause.  Insurance  Co.  v.  McCon- 
key,  127  V.  S.  661,  8  Sup.  Ct  1360,  32  L.  Ed. 
308;  Travelers'  Ins.  Co.  v.  MeUck,  65  Fed. 
178,  12  O.  O.  A.  644,  27  Ii.  R.  A.  629 ;  Paul  v. 
Travelers'  Ins.  Co.,  112  N.  Y.  472,  20  N.  E. 
347,  3  h.  R.  A.  443,  8  Am.  St  Rep.  758 ;  Love- 
lace V.  Travelers'  Ins.  Co.,  126  Mo.  104,  28  S. 
W.  877,  30  L.  R.  A.  209,  47  Am.  St  Rep.  638; 
Collins  V.  Fidelity  &  Casualty  Co.,  63  Mo. 
App.  253;  Phelan  v.  Travelers'  Ins.  Co.,  38 
Mo.  App.  640;  Young  v.  Railway  Mall  Ass'n, 

126  Mo.  App.  335,  103  S.  W.  557;  U.  S.  Mu- 
tual Accident  Ass'n  v.  Barry,  131  TJ.  S.  100,  9 
Sup.  Ct.  755,  33  U  Ed.  60;  Belle  v.  Protective 
Ass'n  of  America,  155  Mo.  App.  629, 135  S.  W. 
497. 

[2]  It  Is  conceded  the  accident  occurred 
while  Mrs.  Schmohl  was  riding  upon  a  mov- 
ing train  on  the  open  platform  or  unguarded 
bridge,  and  therefore  while  she  was  not  in 
the  interior  of  a  passenger  car;  and  the 
principal  question  for  our  solution  Is  whether 
or  not  she  was  "riding  as  a  passenger  In  a 
railway  passenger  car,"  within  the  meaning 
the  supplementary  policy  was  Intended  by 
the  parties  to  give  to  that  term. 

In  iEtna  Life  Ins.  Co.  v.  Vandecar,  86  Fed. 
282,  30  C,  C.  A.  48,  the  poUcy  provided  for 
double  indemnity  for  accidental  Injury  to 
the  assured  "while  riding  as  a  passenger  In 
a  passenger  conveyance  using  steam."  Pre- 
paratory to  leaving  the  train,  the  assured 
left  his  seat  In  the  car  and  went  to  the  plat- 
form, where  he  was  standing,  when  a  sud- 
den jerk  of  the  train  threw  blm  to  the 
ground.  In  the  majority  opinion  double  in- 
demnity was  denied  on  the  ground  that  plain- 
tiff was  "not  in  a  passenger  conveyance," 
within  the  meaning  of  the  policy.  Tbe  court 
said: 

"They  evidently  meant  to  stipulate  for  the 
double  indemnity  while  the  insured  was  riding 
in  an  exceptionally  safe  place.  One  who  rides 
as  a  passenger  in  a  passenger  conveyance  using 
steam  occupies  such  a  place.  But  one  who  rides 
on,  but  not  in,  such  a  conveyance,  whether  on 
the  platform,  or  on  the  top  of  the  car,  or  on 
the  machinery  beneath  it,  occupies  a  very  dan- 
gerous place,  and  the  parties  neither  agreed  by 
the  terms  of  their  contract,  nor  intended  to 
agree,  that  this  double  indemnity  should  be  paid 
to  one  who  rode  in  such  a  position.  The  plain 
meaning  of  this  provision  is  that,  if  the  plain- 
tiS  is  injured  while  traveling  as  a  passenger  in 
a  place  in  a  passenger  conveyance  (using  the 
motive  power  mentioned  in  the  contract)  assign- 
ed for  passengers  (in  this  case  within  the  car), 
the  defendant  will  pay  double  the  amount  men- 
tioned in  the  policy.  That  the  defendant  bad 
a  right  to  so  limit  its  liability  there  can  be  no 
doubt.  Bigelow  v.  Insurance  Co.,  93  U.  S.  284 
[23  L.  Ed.  9181;    Insurance  Co.  v.  McConkev, 

127  D.  S.  661.  8  Sup.  Ct  1360  [32  L.  Ed.  308]; 
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Insurance  Co.  v.  Seaver,  19  Wall.  631  [22  I/. 
£2d.  155].  The  words  'in  a  passenger  convey- 
ance' were  doubtless  used  advisedly,  and  for 
the  express  purpose  of  limiting  the  defendant's 
liability.  The  reason  for  so  doing  is  at  once 
apparent.  The  place  specified  in  the  contract 
('in  a  passenger  conveyance')  is  a  place  of  lit- 
tle or  no  danger,  and  the  risk  assumed  is  slight, 
while  on  the  platform  of  a  conveyance  using  the 
motive  power  described  in  the  contract,  and  es- 
pecially, as  in  this  case,  on  the  platform  of  a 
railway  car,  is  an  exceedingly  dangerous  place 
when  the  train,  to  which  the  car  is  attached,  is 
in  motion.  That  riding  upon  the  platforms  of 
railway  cars,  when  trains  are  in  motion,  is  dan- 
gerous, is  a  matter  well  understood  by  the  rail- 
way companies,  and  people  who  are  accustomed 
to  traveling  by  rail,  and  in  order  that  passengers 
may  be  advised  of  the  danger,  in  almost  every 
passenger  car  in  service  upon  the  various  rail- 
ways of  the  country,  notices  are  posted  in  con- 
spicuous places  in  the  car  warning  passengers 
that  it  is  dangerous  to  go  upon  the  platforms 
of  the  cars  while  the  train  is  in  motion." 

Thayer,  Circuit  Judge,  dissented  from  that 
view,  which  he  thought  attached  undue  im- 
portance to  a  single  word  and  was  highly 
technical.    He  said: 

"The  fundamental  idea  intended  to  be  con- 
veyed by  this  clause  of  the  policy  is  that  a  dou- 
ble indemnity  will  be  paid  in  case  of  an  in- 
jury which  is  within  the  terms  of  the  policy,  pro- 
vided it  is  sustained  by  one  while  traveling  in, 
by,  or  on  a  certain  class  of  public  conveyances. 
In  ordinary  conversation  persons  are  often 
heard  to  say  that  they  came  'by  train,'  or  'on 
a  train,'  or  'in  a  train,'  without  intending  to 
indicate  by  either  form  of  expression  the  par- 
ticular place  in  that  conveyance  which  they 
occupied.  It  is'  hard  to  believe,  therefore,  that 
any  special  significance  was  intended  to  be  given 
by  the  use  of  the  word  'in'  in  the  clause  above 
quoted.  If  the  insurance  company  had  intend- 
ed to  say  that  it  would  pay  a  double  indemnity 
for  injuries  sustained  while  traveling  by  the 
public  conveyances  specified  only  in  the  event 
that  they  were  inflicted  while  the  insured  was 
in  a  given  place  on  one  of  such  conveyances,  to 
wit,  on  the  inside,  the  language  employed  would 
doubtless  have  been  'while  riding  as  a  passen- 
ger (inside  of)  any  passenger  conveyance,'  etc. 
It  is  common  knowledge  that  in  cities  and  towns 
where  electricity  is  used  as  a  motor,  street  rail- 
way companies,  at  certain  seasons  of  the  year, 
use  many  open  cars  as  well  as  closed  cars,  and 
that  at  some  hours  of  the  day,  and  during  all 
seasons,  many  persons  ride  on  the  platforms  of 
street  railway  cars,  and  are  permitted  to  do  so; 
that  being  the  only  place  where  they  can  find 
standing  room.  The  construction  of  the  i^licy 
in  suit,  which  has  been  adopted  by  the  majority 
of  the  court,  leads  to  the  conclusion  that  a  per- 
son insured  by  such  a  policy,  who  happens  to  be 
injured  while  lawfully  riding  on  the  platform  of 
one  of  such  conveyances,  or  in  a  seat  which  has 
been  provided  on  the  top  thereof,  can  only  claim 
a  single  indemnity,  while  a  person,  injured  per- 
hnns  at  the  same  time  while  riding  on  the  inside, 
either  standing  up  or  sitting  down,  can  claim  a 
double  indemnity." 

The  majority  opinion  was  approved  in  Van 
Bokkelen  v.  Travelers'  Ins.  Co.  of  Hartford, 
34  App.  Div.  399,  54  N.  Y.  Supp.  307,  affirmed 
In  167  N.  Y.  590,  60  N.  E.  1121,  another 
double  liability  case  where  the  assured  was 
Injured  by  being  thrown  from  the  platform  of 
a  cir.  In  construing  the  term  "while  riding 
as  a  passenger  In  any  passenger  conveyance" 
to  exclude  riding  on  the  platform,  the  court 
said: 

"It  is  quite  apparent  that  a  passenger  upon 
a  railroad  train  is  much  less  exposed  to  acci- 


dent when  in  the  car  than  when  ap^loaching  the 
car  or  when  upon  the  platform,  either  entering 
or  alighting  from  it  Many  cases  have  com- 
mented upon  the  fact  that  a  platform  of  a  car 
in  motion  is  not  a  safe  place  for  a  passenger 
to  ride.  Many  things  are  liable  to  happen  to  a 
train  in  motion,  exposing  a  passenger  upon  the 
platform  to  danger,  to  which  he  would  not  be 
exposed  if  in  the  car.  And  this  defendant  had 
a  right  to  limit  its  liability  to  pay  double  the 
amount  to  the  beneficiary  when  death  resulted 
from  injuries  in  a  case  where,  from  the  position 
of  the  insured,  be  would  be  comparatively  safe, 
and  the  probability  of  his  sustaining  injuries 
under  the  circumstances  quite  remote.  It  would 
seem,  therefore,  giving  this  clause  the  meanins 
♦  •  •  the  language  •  •  •  would  indicate, 
and  considering  the  object  sought  to  be  obtain- 
ed, that  the  court  would  not  be  justified  in  ex- 
tending this  construction  so  as  to  apply  this 
clause  to  a  death  resulting  from  the  injuries 
specified,  as  stated  in  the  agreed  statement  of 
facU." 

The  Supreme  Court  of  New  Jersey  drew  a 
distinction  In  contractual  effect  between  the 
terms  "In  a  passenger  conveyance"  and  "In 
or  on  a  passenger  conveyance."  Anable  v. 
Casualty  Co.,  73  N.  J.  Law,  320,  63  AtL  92. 

The  Vandecar  and  Van  Bokkelen  Cases 
were  cited  with  approval  by  the  St.  Louis 
Court  of  Appeals  in  Banta  v.  Casualty  Co., 
134  Mo.  App.  222,  113  S.  W.  1140,  In  a  case 
where  the  assured  was  Injured  by  Jumping 
off  a  car  while  In  fear  of  an  imminent  colli- 
sion. 

These  are  the  principal  authorities  referred 
to  by  defendant  In  support  of  its  contention 
that  Mrs.  Schmohl  was  not  riding  In  a 
passenger  car  when  she  fell  from  the  train. 
Counsel  for  plaintiff  admit,  as  they  must, 
that  the  Vandecar  and  Van  Bokkelen  Cases 
are  In  point  and,  If  followed,  would  preclude 
a  recovery,  but  Insist  they  are  not  wrfl  rea- 
soned, are  ot^osed  to  the  weight  of  authority, 
and  should  not  be  followed.  It  will  be  In- 
teresting and  instructive  to  rcTlew  the  au- 
thorities upon  which  they  rely. 

In  Andrews  v.  State,  8  Ga.  App.  700,  70 
S.  E  111,  an  Indictment  charged  that  the  de- 
fendant discharged  a  pistol  "while  In  a 
passenger  car,"  but  the  'proof  was  tbafl 
defendant  was  on  the  platform  of  the  car. 
The  Court  of  Appeals  of  Georgia  held  that 
the  statute  which  forbade  one  to  shoot  "while 
In  such  car"  Included  the  act  of  shooting 
from  the  car  platform,  saying,  in  part: 

"The  preposition  'in'  as  a  prefix  to  the  article 
'the'  and  a  noun  (as  'in  the  house,'  or  'in  the 
car,'  or  'in  the  ship')  means  not  only  inside  the 
house,  or  car,  or  ship,  but  also  'on  the  house,' 
'on  the  car,'  or  'on  the  ship.'  See  Standard 
Dictionary.  The  word  'in'  is  ordinarily  accept- 
ed and  used  as  an  equivalent  of  the  word  'on.' 
4  Words  and  Phrases  Jadicially  Defined,  3464. 
The  Supreme  Court  of  Mississippi,  in  constru- 
ing the  word  'in,'  as  used  in  the  statute  prohib- 
iting shooting  In  the  highways,  declares  that  it 
is  equivalent  to  and  interchangeable  with  the 
word  'on.'  Woods  v.  State,  67  Miss.  575,  7 
South.  495.  'The  Supreme  Court  of  this  state,  in 
the  case  of  King  v.  Travelers'  Ins.  Co.,  101  Ga. 
64,  28  S.  E.  661,  65  Am.  St.  Rep.  288,  constru- 
ing the  language  in  an  accident  insurance  pol- 
icy that  if  the  insured  was  injured  while  rid- 
ing as  a  passenger  'in'  the  car,  held  that  he 
could  recover  under  the  double  indemnity  clanso 
in  the  policy,  although  the  evidence  showed  that. 
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■when  hnr^  the  insnred  wag  not  riding  as  a 
passenger  uside  the  car,  but  while  attempting 
to  alight  from  the  car.  A  person  may  be  said  to 
be  traveling  in  a  carriage  while  alighting  there- 
from, nntil  he  hag  completely  disconnected  him- 
self and  alighted.    2  May  on  Insurance,  S24." 

In  King  V.  Insurance  Co.,  101  Ga.  W,  28 
S.  B.  661,  65  Am.  St.  Rep.  288,  the  assured 
was  injured  in  alighting  from  a  moving 
street  car.  Defendant  denied  that  be  was 
injured  "wblle  riding  as  a  passenger  in  a 
passenger  conveyance."  But  tlie  Sui»eme 
Court  of  Georgia  rejected  this  contention  on 
the  ground  that  a  passenger  should  be  treated 
as  riding  In  the  car  ontU  he  alighted  from 
it. 

The  case  of  Insurance  Co.  v.  Muir,  126  Fed. 
926,  61  C.  CI  A.  456,  we  think,  approves  the 
doctrine  of  the  Vandecar  Case.  The  assured 
went  out  to  the  platform  of  the  car  to  vomit, 
and  was  injured.  The  policy  provided  for 
double  Indemnity  "If  such  Injury  ehonld  be 
received  by  the  insured  while  riding  as  a 
passenger  in  or  on  a  public  conveyance."  The 
court,  in  allowing  double  Indemnity,  said: 

"Mnir's  Case  is  within  the  very  terms  of  the 
stipulation.  We  are  not  at  liberty  to  say  that, 
when  the  stipulation  reads  'In  or  on  a  public 
conveyance,'  it  means  inside  of  the  railroad 
car.  This  double  indemnity  clause,  as  we  have 
seen,  contains  express  exceptions,  but  standing 
upon  the  platform  of  the  car  is  not  one  of  them. 
In  the  case  of  J'^tna  Life  Insurance  Co.  v.  Van- 
decar, 86  Fed.  282,  30  C.  O.  A.  48,  which  has 
been  pressed  upon  our  attention,  the  provision 
was,  'If  such  injuries  are  sustained  while  rid- 
ing as  a  passenger  in  a  passenger  conveyance,' 
etc.,  and  the  ruling  there  proceeded  upon  that 
restricted  language. 

The  intimation  is  that,  if  Mulr's  policy  had 
contained  the  same  restricted  language  as 
the  policy  in  the  Vandecar  Case,  the  decision 
would  Iiave  been  the  same  as  in  that  case. 

[S,  4]  In  Berliner  v.  Insurance  Co.,  121  CaL 
458,  53  Pac.  918,  41  L.  R.  A.  467,  66  Am.  St. 
Rep.  49,  it  was  held  that  a  locomotive  and 
passenger  cars  of  a  train  together  constituted 
"a  conveyance  for  transportation  of  pas- 
sengers," within  the  meaning  of  the  policy, 
and  that  the  insured  was  within  the  protec- 
tion of  the  policy  while  riding  by  invitation  in 
a  locomotive  drawing  a  passenger  train.  The 
opinion  refers  to  the  well-known  rules  that 
policies  of  Insurance  are  to  be  c(mstrued  most 
strongly  against  the  Insurers  who  frame 
them,  and  that  If  there  be  doubt  whether 
words  of  the  contract  were  intended  to  be 
used  in  an  enlarged  or  restricted  sense,  other 
fhings  being  equal,  the  construction  most 
beneficial  to  the  promisee  wUl  be  adopted. 
To  thpse  may  be  added  still  another  rule  of 
construction,  of  the  logic  and  justice  of  which 
there  can  be  no  question.  Where  an  insurer 
doing  a  nation-wide  business  employs  terms 
in  its  policies  which  have  become  the  sub- 
ject of  seriously  conflicting  judicial  inter- 
pretations, it  should  be  held  to  have  adopted 
that  construction  which  is  most  beneficial  to 
the  insured,  and  to  have  made  it  a  part 
of  the  contractual  intention  of  the  parties 
qpon  the  theory  of  its  willingness  to  abide  by 


the  universal  canon  that  all  doubtful  or  am- 
biguous terms  are  to  be  strongly  construed 
against  the  party  who  put  them  into  the 
contract. 

In  Tooley  v.  Assurance  Co.,  24  Fed.  Cas. 
No.  14,098,  a  passenger  train  stopped  a  few 
minutes  at  a  division  station,  and  passengers. 
Including  Tooley,  the  insured,  alighted  and 
remained  on  the  station  platform  until  the 
train  was  ready  to  start  It  was  in  motion 
wlien  Tooley  tried  to  board  it,  and  he  ac- 
cidentally fell  to  the  track  and  was  run  over 
and  killed.    The  policy  provided  that: 

'"This  insurance  sbaU  only  extend  to  bodily 
injuries  *  *  *  when  accidentally  received  by 
the  insured  while  actually  traveling  in  a  pub- 
lic conveyance  provided  by  common  carriers  for 
the   transporting  of  passengers." 

.  The  court  said: 

"Tooley  must  have  actually  been  a  traveler  in 
or  upon  the  train;  but  it  cannot  be  said  that 
the  responsibility  ceased  whenever  he  stepped 
out  of  the  car  to  alight  at  a  station,  and  that 
it  never  became  operative  again  until  his  foot 
entered  the  car  to  resume  his  journey.  That 
would  be  giving  too  narrow  a  meaning  to  the 
clause  of  the  policy.  We  think  that  the  fair 
construction  of  the  liability  assumed  by  the 
defendant  in  this  respect  was  that  it  included 
injuries  received  by  Tooley  while  necessarily  get- 
ting on  or  off  the  train,  as  a  traveler  upon  it" 

The  policy  in  the  case  of  Barl>er  v.  In- 
surance Coi.,  165  III.  App.  239,  Issued  by  the 
defendant  company,  allowed  double  indemnity 
"if  such  injuries  are  sustained  while  riding 
as  a  passenger  and  being  In  or  upon  any  rail- 
way passenger  car  using  steam,  cable,  or 
electricity  as  a  motive  power."  It  was  held 
that  recovery  of  double  indemnity  should  be 
allowed  if  the  death  of  the  insured  was  caus- 
ed by  a  fall  from  the  platform  of  a  car  while 
the  train  was  in  motion. 

The  weight  of  authority  supports  the  view 
that  such  expressions  in  an  accident  policy 
as  "riding  in  or  on  a  public  conveyance" 
operated  by  a  common  carrier  for  the  trans- 
portation of  passengers  should  l>e  construed 
as  extending  the  liability  of  the  insurer  to 
injuries  received  while  the  insured  Is  upon 
the  platform  of  a  moving  train.  The  term 
"public  conveyance,"  when  applied  to  a  pas- 
senger train  on  a  steam  railway,  refers  to  the 
train,  and  not  to  any  particular  unit  which 
enters  into  its  compositlMi.  A  passenger  is 
in  or  on  a  public  conveyance  when  he  is  rid- 
ing as  a  passenger  inside  a  car,  on  the  plat- 
form of  a  car,  or,  as  in  the  Berliner  Case, 
when  he  la  riding  on  the  locomotive  by  in- 
vitation. And  we  agree  with  Judge  Thayer's 
view  in  the  Vandecar  Case  that  to  construe 
the  word  "in,"  used  in  the  phrase  "in  a  pas- 
senger conveyance,"  as  meaning  only  inside 
a  passenger  car,  Is  highly  technical  and,  in 
our  opinion,  ignores  the  significance  that 
should  be  attached  to  the  selection  by  the 
Insurer  of  the  word  "conveyance,"  which, 
generally,  is  understood  as  referring  to  the 
entire  train.  As  he  well  observes,  people  in 
ordinary  conversation  employ  the  terms  "by 
train,"  "on  a  train,"  and  "In  a  train"  as 
synonymous,  and  it  would  be  Just  as  sensible 
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to  say  that  'In  a  train"  required  the  Insured 
to  be  Inside  a  passenger  car  as  to  say  that 
"in  a  passenger  conveyance"  was  Intended  to 
have  no  other  meaning. 

[B-7]  AH  roles  for  the  Judicial  Interpreta- 
tion of  language  employed  in  written  con- 
tracts are  merely  a  means  to  an  end;  the 
end  being  to  ascertain  and  enforce  the  mutual 
intention  of  the  parties.  Such  Intention  Is 
to  be  gathered  from  the  whole  Instrument 
by  weighing  and  giving  proper  consideration 
to  all  pertinent  stipulations  and  expressions. 
Since  the  ordinary  man  who  makes  contracts 
is  not  expert  in  orthography,  words  should 
be  given  their  common  everyday  meaning, 
and  definitive  refinements  should  be  ignored. 

With  these  rules  in  mind,  we  turn  to  the 
policy  to  gather  from  all  its  terms  and  pro- 
visions the  expressed  mutual  intention  of 
the  parties  with  respect  to  the  liability  de- 
fendant assumed  for  injuries  Mrs.  Schmohl 
might  receive,  while  traveling  on  steam  rail- 
ways. While  the  covenants  in  the  supple- 
mentary policy  were  Independent  and  divisi- 
ble, both  policies  were  parts  of  the  same 
transaction,  were  supported  by  a  single  con- 
sideration, and  were  one  contract.  In  sub- 
stance, defendant  agreed  to  insure  plaintiff 
and  his  mother  for  the  stated  premium  and 
prescribed  the  terms  upon  which  it  would 
become  liable  as  an  Insurer  for  personal  in- 
juries to  each.  To  plaintiff  it  said,  "If  your 
death  results  from  injuries  you  receive  while 
a  passenger  in  or  on  a  public  conveyance  pro- 
vided by  a  common  carrier.  Including  the 
platforms  of  railway  cars,  we  will  pay  your 
mother  $10,000,"  expressly  granting  to  plain- 
tiff, who  is  a  young  man,  permission  to  ride 
on  the  platforms  of  cars,  but,  as  to  injuries 
the  mother  might  receive,  the  liability  de- 
fendant assumed  was  hedged  about  by  most 
restrictive  language.  Not  only  was  no  ex- 
press permission  given  her  to  ride  upon  car 
platforms  while  the  train  was  in  motion,  but 
the  broader  term  "in  or  on  a  public  convey- 
ance" employed  in  the  principal  policy  was 
narrowed  in  the  supplementary  policy  to  "in 
a  railway  passenger  car." 

If  common  sense  Is  to  prevail,  as  it  should, 
in  the  construction  of  contracts,  can  there  be 
any  reasonable  doubt  that  defendant  clearly 
provided  for  Immunity  from  liability,  except 
for  Injuries  this  comparatively  old  and  inac- 
tive woman  might  sustain  while  riding  in- 
side a  passenger  car?  Circumstances  alter 
cases.  As  shown,  "in,"  "on,"  and  "by"  may 
be  used  as  synonyms,  and  so  may  "in"  and 
"inside."  The  context  and  disclosed  con- 
tractual purposes  must  often  decide.  Plain- 
tiff's interpretation  of  "in  a  railway  pas- 
senger car"  gives  that  phrase  the  same  mean- 
ing and  scope  as  the  phrase  employed  In  the 
principal  policy  to  define  the  liability  for 
injuries  to  plahitlff,  with  its  express  permis- 
sion to  him  to  ride  on  car  platforms.  Ob- 
viously the  parties  did  not  intend  the  liability 


of  the  insurer  should  be  the  same  In  either 
event,  but  did  endeavor  to  restrict  liability 
for  injuries  to  Mrs.  Schmohl  to  those  sbe 
might  receive  while  riding  inside  a  passenger 
car.  The  learned  trial  Judge  erred  in  render- 
ing Judgment  for  plaintiff. 
Xhe  Judgment  is  reversed.    All  concur. 


In  re  KBAUTHOFF. 

MEREDITH  v.  KRAUTHOPF. 

(No.  11483.) 

(Kansas  (Tity  C!ourt  of  Appeals.  Missouri. 
Mfty  24  1915.  Rehearing  Denied  June  14, 
1915.  On  Motion  to  Modify  Decree  June  17, 
1915.) 

1.  DivoECK  (S=9289,  303— C5U8T0DT  or  Cun-D 

— JUBISDICTION— StATUTB. 

Under  Rev.  St.  1909.  $  2376,  authorizing 
the  court  to  make  such  orders  as  to  the  custody 
and  maintenance  of  children  as  the  circum- 
stances of  the  parties  and  the  nature  of  the 
case  shall  render  reasonable,  a  miaor  child  on 
the  separation  and  divorce  of  his  parents  lie- 
comes  a  ward  of  the  circuit  court  in  which  the 
divorce  decree  was  rendered,  and  jurisdiction 
to  award  its  custody  vests  exclusively  in  that 
court,  with  a  continuing  jurisdiction  t6  modify 
its  decree  as  to  the  child's  custody  from  time  to 
time  as  conditions  subsequently  arisinK  may 
necessitate. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  (S  773.  783-795;  Dec.  Di«.  «=»2S9. 
303.] 

2.  Divorce  ®=>298  —  Oustodt  ov  Child  — 
Rights  of  Parents— Statutes. 

Laws  1913,  p.  91,  providing  by  section  1 
that  husband  and  wife,  while  living  toKetber, 
shall  be  joint  guardians  of  their  minor  children 
with  equal  irawers,  rights,  and  duties,  by  sec- 
tion 5  that  husband  and  wife,  living  apart,  are 
entitled  to  an  adjudication  of  the  circuit  court 
as  to  their  powers,  rights,  and  duties  without 
any  preference,  and  that  neither  parent  has  any 
paramount  right  to  the  custody  of  such  chil- 
dren, and  by  section  6  that  in  proceedin?s  in- 
volvinK  the  custody  of  such  children  the  rii^hts 
of  the  parents  shall  be  equal,  aside  from  piving 
the  mother,  as  a  married  woman,  the  right  to 
act  as  guardian  for  her  child  and  removing  the 
common-law  preference  of  the  father  in  the 
matter  of  its  custody,  created  no  new  rule  as 
to  the  right  to  custody. 

[Ed.  Note. — For  other  cases,  see  Divorce^ 
Cent  Dig.  SS  781-787;  Dec  Dig.  <S=»29a] 

3.  Divorce  <s=>298  —  Custody  or  Child  — 
Rights  of  Parents— Contract. 

Neither  parent  has  an  absolute  right  to 
the  custody  of  minor  children,  nor  can  either 
acquire  such  right  by  contract  or  make  a  final 
and  irrevocable  contract  concerning  the  cus- 
tody of  children  ;  but  the  custody  of  a  child  is 
in  the  nature  of  a  trust  reposed  in  the  parent 
and  upheld  and  secured  only  so  long  aa  faith- 
fully carried  out 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  781-787;  Dec.  Dig.  <e=>298.] 

4.  Divorce  is=>303— Custody  or  Childben— 
Jurisdiction. 

The  court  has  no  jurisdiction  to  render  t 
final  and  irrevocable  decree  concerning  the  cus- 
tody of  a  minor  child  of  divorced  parents. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  SS  793-795;  Dec.  Dig.  «=>303.1 

6.  Divorce  «=»298  —  Custody  of  Child  — 
Welfare  of  Child. 

In  determining  the  claims  of  parents  to  the 
custody  of  a  minor  child,  the  welfare  of  the 


®=»For  other  cues  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  OlgesU  and  Indexes 

Google 


Digitized  by ' 


>8' 


Ho.) 


IN  BE  KBAUTHOTF 


1113 


diild  is  the  first  consideration  to  be  always  kept 
in  mind,  and  is  superior  to  the  claims  of  either 
parent,  whose  claims  and  personal  desires,  even 
when  supported  by  the  wishes  of  the  child,  must 
yield  if  opposed  to  snch  welfare;  and  in  the 
determination  of  fitness  and  the  right  to  custody 
the  court  may  consider  a  wide  range  of  evi- 
dence, includinK  the  acts  and  attitude  of  the 
parents  toward  eadi  other,  the  canses  leading 
to  the  divorce,  etc. 

[Eld.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  SS  781-787 ;  Dec.  Dig.  «=»298.] 

8.  DiTOBCB  €=>303— GusTODT  or  Childkbn— 

AwABD  TO  Father — Condixionb. 

Plaintiff  and  defendant  in  1909  entered 
into  a  separation  contract,  whereby  the  plain- 
tiff was  to  retain  the  custody  of  her  minor 
son,  a  boy  of  about  7  years,  and  the  defendant 
was  to  provide  for  his  maintenance  and  have  the 
right  at  all  convenient  and  proper  times  and 
places  to  have  the  son  with  him  for  such 
fength  of  time  as  was  reasonably  proper,  and 
shortly  thereafter  the  plaintiff  obtained  a  di- 
Torce  and  remarried.  Defendant,  a  man  of  46, 
with  a  successful  law  practice,  was  fond  of  the 
son  and  devoted  to  his  welfare,  but  many  em- 
barrassing restrictions  were  imposed  upon  his 
opportunities  to  see  the  son,  and  plaintiff  and 
her  mother  prejudiced  the  son  aeainst  his  fa- 
ther and  his  family,  and  lessened  his  respect 
for  his  father  and  endeavored  to  limit  the  fa- 
ther's rights  in  and  his  influence  upon  the  son. 
ffeW,  on  the  father's  application  in  1914,  after 
his  own  remarriage,  and  when  the  son  was 
about  12,  that  his  custody  would  be  awarded 
to  his  father,  with  permission  to  take  him  to 
his  residence  in  the  city  of  Washington,  and 
with  permission  to  the  mother  at  convenient 
times  and  periods  to  visit  the  boy  there  amid 
suitable  surroundings,  neither  parent  to  do 
anything  to  foster  memories  of  their  differences, 
the  son  to  correspond  regularly  with  his  mother, 
and  she  to  be  informed  as  to  his  health  and 
welfare,  and  the  son  to  visit  his  mother  for  a 
month  each  year  during,  vacation  at  the  fa- 
ther's expense,  and  to  visit  his  mother  for  one 
full  week  at  Christmas  at  her  expense. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.   Of  793-796;   Dec.   Dig.  «8=»308.] 

7.  DrvoBOit  ®=»300  —  Cuotodt  of  CmtD  — 
Rkuovax  of  Child  fbom  Jubisdiotion. 

A  decree  of  divorce  in  the  circuit  court 
vests  jurisdiction  in  that  court  to  pass  upon 
the  custody  of  a  minor  child,  which  jurisdiction 
continues  until  the  child  reaches  his  majority, 
and  the  removal  of  the  child  from  the  state  is 
not  a  taking  of  him  beyond  the  jurisdiction  of 
the  court  in  the  sense  that  the  court  would 
thereby  lose  Jurisdiction  to  change  its  order  in 
the  future,  should  subsequent  events  require  it, 
as  both  parents,  parties  to  the  divorce  suit 
were  personally  bound  by  its  decrees  and  or- 
ders; and  the  court  may  allow  a  parent  to 
whom  custody  of  a  child  has  been  awarded  to 
take  it  to  another  state  or  even  to  a  foreign 
country  when  the  best  interests  of  the  child 
would  be  thereby  subserved. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  (  789;  Dec.  EKg.  «=»300.] 

8.  BviDESfci!!  <S=»5— Judicial  Notice. 

In  determining  which  parent  is  entitled  to 
custody  of  a  minor  child,  a  boy  of  12,  the  court 
may  take  judicial  notice  that  Washington  city, 
the  capital  of  our  country,  is  an  excellent  place 
for  the  boy's  residence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig,  i  4 ;  Dec.  Dig.  «=»5.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  AUen  C.  Southern,  Judge. 

Action  for  divorce  by  Vance  Shouse  Kraut- 
boff   against   Kdwin  A.   Krautboff.     Decree 


for  complainant,  and  from  an  order  made  ob 
def^idant's  application  awarding  him  the 
custody  of  Samuel  Vance  Krautboff,  a  minor 
child,  the  plaintiff,  now  Vance  Shouse  Mere- 
dith, and  the  defendant  appeal.  Reversed 
and  remanded  witb  direction  to  enter  decree 
made. 

Wlllard  P.  Hall,  of  Kansas  City,  and  Ed- 
win A.  Krautboff,  of  Washington,  D.  C,  for 
appellant  Henry  L.  McCune  and  R.  B. 
Caldwell,  both  of  Kansas  City,  for  respond- 
ent 

TRIMBLE},  J.  Herein  we  are  asked  to  ex- 
ercise our  jurisdiction  as  a  court  of  chancery 
in  the  adjudication  of  an  exceedingly  dif- 
ficult, embarrassing,  and  important  question, 
one  that  affects  the  most  sacred  feelings  and 
reaches  the  profoundest  depths  of  the  human 
heart — which  of  two  separated  parents  shall 
be  awarded  the  custody  of  their  child.  It  Ifl 
an  unwelcome  task,  fraught  with  heavy  re- 
sponsibility. In  Its  performance,  however 
careful  and  sympathetic  we  may  be,  we  must 
walk  with  heavy  tread  into  the  very  sanctum 
sanctorum  of  parental  affection,  and,  laying 
hands  upon  the  jewel  there  enshrined,  make 
such  disposition  of  It  as,  in  our  finite  wisdom, 
its  l>est  interest  may  seem  to  require.  It  is 
a  painful  duty,  from  which  every  well-regulat- 
ed mind  must  shrink,  since  its  performance 
has  to  do,  not  only  with  the  tender  relations 
of  parent  and  child,  but  involves  the  future 
course  of  a  human  life,  and  perhaps  may  have 
an  Influence  upon  the  destiny  of  an  Immortal 
soul.  One  thought,  however,  affords  some 
slight  comfort,  and  that  is  that  we  are  in  no 
way  responsible  for  the  causes  which  have 
unhappily  brought  about  the  situation  with 
which  we  are  confronted.  We  are  called 
upon  to  act,  the  heavy  obligation  Is  laid  upon 
us,  and  we  have  no  choice  but  to  meet  It 
Let  those  whose  hearts  are  wrung  remember 
this  when,  in  their  pain  and  tears,  they 
realize  the  effect  of  this  decree. 

The  object  of  thlsl  investigation  Is  a  boy, 
Samuel  Vance  Krautboff,  born  December  18. 
1902.  He  Is,  therefore,  now  nearly  12%  years 
old. 

The  parents  were  married  December  18, 
1901,  at  Henderson,  Ky.,  where  the  then 
young  bride  resided.  Her  mother,  Mrs.  Mary 
Vance  Shouse,  at  the  age  of  20,  had  been 
left  a  widow  with  one  child,  and  the  two 
were  living  at  the  home  of  the  bride's  mater- 
nal grandmother,  who  was  also  a  widow.  At 
the  time  of  the  marriage  above  mentioned, 
Mrs.  Shouse  was  under  40,  and  the  relations 
between  her  and  her  daughter  appear  to  have 
been  peculiarly  close  and  intimate.  The 
mother  was  an  almost  constant  companion  of 
her  daughter,  and  seems  to  have  held  a 
dominant  position  and  Influence  In  her  life 
even  after  the  latter  reached  maturity  and 
on  down  to  the  institution  of  this  proceed- 
ing.   She  took  part  in  the  correspondence  be- 
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tween  the  lovers  daring  their  courtship,  and, 
when  the  ardent  suitor  visited  the  object  of 
his  affecttons,  he  saw  almost  as  much  of 
the  mother  as  he  did  of  the  daughter.  Im- 
mediately after  the  engagement,  the  prospec- 
tive young  husband  invited  the  mother  to 
take  up  her  abode  with  them  in  their  new 
home  which  they  were  about  to  establish  in 
Kansas  City.  She  accepted,  and,  in  May  after 
the  wedding,  came  to  Kansas  City  to  make 
her  home  with  the  young  couple,  and  there- 
after remained  with  them  throughout  the  rest 
of  their  married  life.  (The  relevancy  of  all 
that  is  here  said  concerning  Mrs.  Shouse  will 
hereinafter  appear.) 

At  this  time  the  husband  was  a  member  of 
one  of  the  leading  law  firms  of  the  dty  and 
derived  a  comfortable  and  constantly  in- 
creasing income  from  the  practice  of  his 
profession.  The  wife  brought  no  dowry  with 
her. 

After  living  at  the  Coates  House  for  a  time, 
the  newly  wedded  pair  moved  to  a  rented 
home  from  which,  in  the  short  space  of  two 
years,  several  moves  were  made  to  other 
quarters,  until  finally  they  were  living  In  a 
house  for  which  the  husband  was  paying  a 
rental  of  $90  per  month.  A  lot  was  finally 
purchased  at  a  price  of  $3,600,  with  the  In- 
tention of  erecting  thereon  a  permanent 
home.  Before  anything  of  this  kind  was 
done,  however,  the  wife  and  her  mother  found 
another  lot  which  they  thought  brought  them 
near  to  more  desirable  neighbors,  and  the 
result  was  that  the  first  lot  was  exchanged 
for  it  at  an  additional  outlay  of  $1,350,  mak- 
ing the  second  lot  cost  $4,950.  Upon  this,  in 
1908,  the  husband  erected  a  handsome  home, 
the  whole  representing  an  expenditure  of 
something  over  $20,000,  one-half  of  which  was 
obtained  by  a  mortgage  on  the  property. 

The  union  of  these  two  proved  toi  be  un- 
fortunate. The  wife  and  her  mother,  feeling 
that  they  belonged  to  "a  family  of  aristo- 
crats," thought  much  of  society  and  of 
social  prominence,  and  desired  to  occupy  a 
large  place  in  the  social  world.  The  evi- 
dence shows  that  they  were  much  concerned 
about  the  social  standing  of  those  whom  they 
were  called  upon  to  recognize,  being  afraid 
they  were  not  of  their  set  or  station.  The 
husband,  although  a  courteous  and  polished 
gentleman,  had  never  had  time  for  so-called 
"society,"  and  set  small  value  upon  Its  glit- 
tering but  ephemeral  triumphs.  He  came 
from  a  family  that  had  neither  the  wealth, 
nor  the  time,  nor  the  Inclination,  to  shine  in 
the  society  world.  His  mother,  the  wife  of  an 
officer  In  the  Civil  War,  was  left  a  widow  In 
1877  with  five  children  to  rear,  and  with 
scanty  means  upon  which  to  do  so.  She  was 
undoubtedly  a  remarkable  woman  of  great 
ability,  and  possessed  many  excellent  quali- 
ties of  mind  and  heart  This  is  shown,  not 
only  by  the  estimate  of  those  who  knew  her 
and  testified  to  the  strength  of  her  character 
and  goodness,  but  also  in  the  fact  that  of 
the  three  sons  she  reared  and  gave  to  the 


republic  the  eldest  became  one  of  the  lead- 
ing lawyers,  first  of  Missouri,  and  then  ot 
New  York,  while  another  rose  firom  the  ranks, 
without  the  advantages  of  West  Point,  to 
a  Ueutoiant-colonelcy  In  the  United  States 
Army,  and  the  third,  the  youngest  (the  de- 
fendant), is  a  lawyer  of  reputation  and  abili- 
ty. It  was  tlierefore  natural,  and  also  in- 
evitable, that  the  members  of  this  family.  In 
their  struggles  for  material.  Intellectual,  and 
moral  success,  would  have  little  to  do  witb 
so-called  fashionable  society,  and  set  small 
store  by  its  allurements  and  distinctions. 

This  difference  in  the  viewpcdnt  from  which 
the  husband  and  wife  looked  upon  life  was 
an  immediate,  though  doubtless  not  the  final 
nor  the  chief,  cause  of  their  discord  and  un- 
happiness.  Before  the  marriage  the  wife 
seems  to  have  entertained  some  doubts  as 
to  whether  her  future  husband  had  the  social 
position  she  thought  should  be  required  of 
the  man  to  whom  she  should  be  married,  and, 
very  soon  after  the  husband  brought  his  wife 
to  Kansas  City,  she  declined  to  visit  or  have 
anything  to  do  with  his  mother  or  sisters. 
This  Involved  the  question  of  taking  the  baby 
to  see  them  after  It  became  old  enough  to 
make  such  visits.  The  father  would  always 
encounter  opposition  to  his  taking  the  boy 
to  see  his  grandmother,  and  many  times  this 
privilege  was  denied  him.  The  grandmother 
was  very  fond  of  children,  and  greatly  «i- 
Joyed  the  child's  visits.  At  every  Tuletlde 
she  bad  a  Christmas  tree  with  presents  there- 
on tor  the  boy,  and  at  one  Easter,  as  the 
boy  was  on  his  way  In  company  with  his 
father  to  see  his  grandmother,  he  wanted  to 
get  her  an  Easter  plant  and  the  father  bought 
it  for  him  that  he  might  make  a  present  of  It 
to  his  grandmother.  When  it  was  learned 
at  the  boy's  home  that  this  had  been  done, 
the  mother  announced  that  he  could  not  go 
again.  Along  in  1906  or  1907  the  grandmoth- 
er became  feeble  and  in  delicate  health,  not 
however  from  any  contag^ious  or  infections 
disease.  To  her  physician  she  so  frequently 
expressed  grief  over  the  fact  that  she  was 
not  able  to  see  her  grandchild  and  was  be- 
ing Ignored  in  her  grandmotherly  rights,  that 
her  doctor  was  of  the  opinion  that  it  ag- 
gravated her  condition.  Thereupon  her 
daughter,  an  aunt  of  the  boy,  called  upon  the 
mother  and  explained  the  situation,  and  told 
her  that  the  grandmother  was  In  a  critical 
condition,  likely  to  die  at  any  time,  and  that 
she  was  In  a  very  unhappy  state  of  mlud 
because  of  the  denial  of  the  presence  of  her 
grandson,  and  asked  the  mother'  if  she  and 
the  boy  would  not  come  to  see  the  grandmoth- 
er occasionally.  To  this  the  wife  replied  that 
she  preferred  to  have  the  relations  continue 
as  they  were,  that  when  she  married  her 
husband  she  did  not  marry  his  family. 

Without  going  into  further  detail  at  this 
time  concerning  their  married  life  and  their 
relations  to  each  other,  it  is  sufficient  to  say 
that  receptions  and  dinners  and  similar  so- 
ciety functions  were  given  at  the  home,  and 
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the  hnsband  was  urged  to  Join  certain  clnbs, 
as  a  means  of  Improving  his  sodal  standing 
and  obtaining  social  recognition,  and  the 
questions  of  their  social  life  and  of  recogniz- 
ing socially  the  friends  of  the  husband  were 
matters  of  acute  differences  between  them, 
though  he  never  objected  to  the  society  func- 
tions given  at  his  home.  It  may  be  observed 
here  that  there  Is  no  evidence  that  the  friends 
or  associates  of  the  husband  were  improper 
or  not  of  the  right  quality.  So  far  as  the 
evidence  shows  they  were  of  excellent  char- 
acter and  standing,  occupied  with  their  work 
and  the  task  of  upbuilding  their  community, 
and  taking  high  rank  in  the  various  depart- 
ments ot  dvlc,  intellectual,  and  moral  life, 
but  entirely  too  earnest  and  busy  to  spend 
their  time  solely  and  excluslTely  in  the  social 
whirl.  Nor  should  it  be  thought  that  the  hus- 
band was  so  deeply  absorbed  In  his  profes- 
sional duties  as  to  be  neglectful  of  his  fire- 
side. The  evidence  shows  him  to  be  of  an  ex- 
ceptionally kind  and  gentle  disposition,  loving 
his  home,  attentive  to  Its  best  interests, 
w«tchful  in  ascertaining  and  liberal  in  sup- 
plying everyi  real  or  fancied  need,  devotedly 
attached  to  his  son  and  manifesting  and 
showering  upon  him  a  veritable  wealth  of 
affection  from  his  babyhood  to  the  present 
time.  It  also  shows  that  he  was  deeply  in 
love  with  his  wife,  and  that  that  love  con- 
tinued even  when  he  discovered  that  she  did 
not  love  him,  he  hoping  and  fondly  believing 
that  her  heart  would  y«t  tarn  to  him  and  be 
bia 

One  evening  in  September,  1909,  the  hus- 
band discovered  the  wife  in  her  room  sobbing 
bitterly,  and,  upon  Inqnlriog  the  cause,  his 
wife  confessed  to  blm  that  prior  to  her  mar- 
riage she  had  been  engaged  to  Mr.  Meredith, 
that  they  had  had  a  quarrel  and  became 
estranged,  during  which  she  had  married,  but 
that  she  had  never  ceased  to  love  Meredith 
and  loved  him  at  that  time,  and  bad  never 
loved  her  husband.  He  tried  to  convince  her 
that  she  was  mistaken,  and,  In  the  endeavor 
to  preserve  his  home  end  have  the  compan- 
ionship of  his  boy,  he  appealed  to  his  wife's 
mother  to  help  him.  Instead  of  doing  so  the 
mother  sided  with  her  daughter,  and  both 
announced  they  would  im'medlately  retain  an 
attorney  for  the  purpose  of  securing  a  di- 
vorce. For  some  time  matters  went  along  thus, 
their  domestic  relations  becoming  more  and 
more  strained  as  time  went  on.  Tbe  husband 
appealed  to  biei  family  physician  (a  second 
cousin  of  bis  wUe)  and  to  bis  two  law  part- 
ners to  assist  him  in  composing  the  troubled 
affairs  of  his  household.  They  acceded  to  bis 
request  and  saw  the  wife  and  mother,  but  to 
no  avail.  'Wben  the  women  learned  that  the 
husband  had  told  these  men  of  bis  wife's  con- 
fession (and  the  evidence  is  be  told  no  oth- 
ers), tbey  told  the  husband  they  could  no 
longer  live  with  him  as  the  head  of  the  bouae- 
bold,  since  people  would  cease  to  respect 
them  if  they  did.  They  told  him  there  would 
have  to  be  a  separation,  and  discussed  with 


him  tbe  character  of  settlement  be  should 
make  for  the  support  of  his  wife  and  the 
boy.  l%e  husband,  hoping  against  hope,  and 
stUl  fondly  believing  that  his  wife  would  re- 
turn to  his  bosom,  and  that  be  would  still 
have  tbe  compenlonship  of  his  boy,  agreed  to 
make  any  arrangement  that  would  be  sat- 
isfactory to  them.  It  is  manifest  from  the 
evidence  that  he  took  this  means  of  convinc- 
ing his  wife  of  his  love  for  her,  and  thought 
by  this  method  her  love  for  him  would  sooner 
or  later  be  caUed  Into  existence,  and  that 
his  home  and  fireside  would  be  eventually  re- 
stored. Aside  from  tbe  home  (which  be  had 
put  in  her  name)  and  an  interest  In  his  law 
firm,  the  husband  had  no  other  property  ex- 
cept a  number  of  life  Insurance  policies. 
These  were  brought  home  and  the  women 
went  over  them  and  picked  out  those  having 
a  cash  surrender  value,  those  policies  being 
preferred  as  they  did  not  care  to  rely  upon 
the  insured  paying  the  premiums  in  the  fu- 
ture. During  these  negotiations  the  wife's 
mother  said  to  him:  "Of  course,  if  you  had 
any  money,  you  could  give  her  a  cash  settle- 
ment, but  as  It  is,  we  will  have  to  take  the 
promise  to  pay  sums  of  money  In  the  future." 
At  that  time  the  husband  was  paying  $500  a 
month  for  the  maintenance  of  the  home ;  and 
it  was  thought  that  §150  per  month  would  be 
needed  for  the  husband's  expenses  and  $350 
per  month  would  be  the  proper  amount  for 
the  support  of  the  wife  and  boy.  The  absolute 
title  to  the  house  was  to  be  in  tbe  wife ;  tbe 
husband  to  pay  all  taxes  and«interest,  pay  off 
the  encumbrance  at  the  rate  of  $500  per  year, 
and  keep  the  property  insured  for  not  less 
than  $16,000.  When  all  the  details  had  been 
gone  over  and  arranged,  the  husband  made 
a  final  appeal  to  bis  wife  to  wipe  out  the  past 
for  the  sake  of  tbe  boy.  In  answer,  she 
turned  to  him  and  said,  "You  have  to  go." 
He  left  on  the  morning  of  November  6, 1909, 
taking  with  him  only  some  personal  clothing 
and   some  books. 

On  the  9th  of  November,  1909,  a  formal 
contract  lietween  them  was  signed,  reciting 
that  the  parties  had  agreed,  on  account  of  un- 
happy differences,  to  live  separate  and  apart 
for  the  fntura  In  addition  to  the  arrange- 
ments hereinbefore  mentioned,  the  contract 
provided  that:  "It  is  tbe  intention  of  the 
husband  to  continue  for  tbe  wife  and  <Aild 
the  home  in  Kansas  City  now  occupied  by 
them."  Out  of  the  $350  per  month  the  boy 
was  to  be  clothed,  educated,  and  supported. 
If  the  boy  died,  the  monthly  allowance  was  to 
be  reduced  to  $250,  and  if  the  mother  married 
any  one  other  than  the  father,  all  obligation 
to  her  should  cease,  and  the  father  should 
then  pay  $150  per  month  for  the  support  of 
the  boy.  The  contract  further  provided  that 
the  custody  of  the  boy  should  continue  with 
the  mother;  that  the  father  should  have  tbe 
right,  "at  all  convenient  and  proper  times 
and  places,  to  have  tbe  child  either  brought 
or  sent  to  the  father  to  be  with  the  father  for 
such  length  of  time  as  may  be  reasonably 
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proper";  that  tintll  the  child  was  14  years  of 
age  he  should  be  educated  In  the  public 
schools  of  Kansas  City  and  thereafter  at 
such  institutions  of  learning  as  the  wife 
might  select  and  the  husband  approve,  and 
the  time  of  the  child,  when  not  at  school, 
should  be  spent  equally  between  the  parties 
to  the  contract  It  further  recited  that  the 
wife  was  contemplating  a  trip  to  the  conti- 
nent of  Durope  in  company  with  her  mother 
end  the  child,  and  the  husband  agreed  to 
pay  the  expenses  of  the  three  on  that  trip 
and,  when  notified  of  their  desire  to  return  to 
Kansas  City,  to  supply  the  necessary  funds 
for  their  return;  that  eight  insurance  policies 
on  the  life  of  the  husband,  aggregating  $10,- 
126,  had  been  assigned  to  the  wife,  all  of 
which  were  fully  paid  except  one  for  $1,000, 
the  premiums  on  which  he  agreed  to  keep 
paid;  and,  finally,  the  husband  agreed  to 
increase  the  insurance  on  his  life  in  favor  of 
the  boy  from  $5,000  to  $20,000,  and  pay  the 
premiums  thereon  and  keep  tbem  paid. 

At  the  time  this  contract  was  signed  the 
husband  had  been  obliged  to  remove  from  his 
home  and  was  living  at  a  hotel.  His  aged 
mother  was  sick  with  an  incurable  disease, 
and  his  two  sisters  were  occupied  in  minis- 
tering to  her.  The  boy  lacked  a  month  and 
a  few  days  of  being  seven  years  old,  and  the 
provision  for  his  custody  was  the  best  that 
could  i>osslbly  have  been  made  for  him  at 
that  time.  The,  contract  is  exceedingly  long 
and  cannot  be  reproduced  here,  but  its  whole 
purpose  shows  that  the  father  was  striving 
to  secure  and  provide  for  the  welfare  and 
comfort  of  his  wife  and  boy.  The  evidence 
shows  also,  and  without  dispute,  that  at  the 
tUne  the  father  made  this  contract  (which  he 
drew  himself),  be  was  sure  that  at  some  time 
in  the  future  he  would  regain  his  wife  and 
home,  and  that  be  purposely  made  the  con- 
tract libei-al  in  order  to  bring  about  that  re- 
sult, and  In  all  that  he  did  he  was  actuated 
by  his  absorbing  love  for  the  child. 

Two  days  after  the  contrac-t  was  signed,  to 
wit,  on  November  11,  1909,  the  wife  filed  suit 
for  divorce,  alleging  that  "the  defendant  has 
offered  such  indignities  to  her  as  to  render 
her  condition  intolerable,"  but  no  indignities 
were  specified  or  set  out,  nor  was  any  men- 
tion made  of  the  child.  On  the  same  day,  the 
defendant,  through  his  counsel,  entered  bis 
api)earance  and  filed  answer  admitting  the 
marriage,  denying  all  other  allegations,  and 
calling  attention  to  the  existence  of  the  boy. 
When  the  case  came  to  trial,  the  defendant 
appeared  by  counsel,  but  made  no  contest. 
The  evidence  taken  at  the  trial  was  preserved 
and  was  Introduced  at  the  hearing  of  this 
controversy.  There  were  no  indignities  tes- 
tified to  at  the  divorce  trial.  The  only  evi- 
dence submitted  was  that  it  was  not  possible 
for  the  wife  to  live  longer  In  the  same  house 
with  her  husband  and  that  JJIiey  could  not  get 
along.  One  witness,  of  the  three  who  testi- 
fied, said: 


"These  two  people,  from  the  twt  Wlniiiiig, 
have  seemed  to  have  a  different  voint  of  vie^r 
for  everythinK.  They  were  raised  under  differ- 
ent circumstances." 

After  two  witnesses  had  testified,  the  wife 
was  put  upon  the  stand  and  was  asked  wheth- 
er, having  heard  what  the  two  witnesses  liad 
said,  she  "agreed  to  that  view,  speaking  gen- 
erally of  the  situation?"  To  which  she  re- 
plied, "Tes."  She  was  asked  as  to  the  age  of 
her  son,  and  then  these  questions  were  pro- 
pounded and  her  answers  given: 

"Q.  And  you  propose  to  take  and  keep  him. 
and  you  are  perfectly  wlllinar  that  the  decree  in 
this  case  may  provide  that  the  court,  if  you 
and  your  husband  differ  as  to  the  conduct  of 
the  child,  may  at  any  time  settle  the  differences 
between  you?  A.  Perfectly.  Q.  At  present 
yon  should  have  care  of  the  child?  A.  I'es, 
sir;  I  think  I  can  take  better  care  of  him.  Q. 
Durinx  his  tender  years?  A.  Tea,  sir.  By 
the  Court:  You  say  it  is  impossible  for  yoa 
to  live  together?    A.  Tes;  it  is  impossible." 

On  this  evidence  a  divorce  was  granted, 
the  decree  reciting  that: 

"The  court  does  assume  and  retain  jurisdic- 
tion of  the  child,  for  the  purpose  hereafter  of 
making  such  orders  with  respect  to  the  care 
and  custody  of  said  child  as  may  from  time  to 
time  be  right  and  proper." 

The  evidence  shows  that  on  the  day  the 
decree  of  divorce  was  rendered,  a  Baedeker 
of  Paris  was  bought  and  charged  to  the  de- 
fendant, and  that  be  afterward  paid  for  it 
upon  presentation  of  the  account.  Pursuant 
to  the  contract,  the  money  for  the  Earopean 
trip  therein  called  for  was  promptly  paid, 
and  the  former  wife,  with  her  mother  and 
the  boy,  left  for  Paris,  France.  Before  they 
left,  and  within  48  hours  after  the  divorce, 
the  former  wife  requested  her  ex-husband  to 
care  for  her  horse  in  her  absence.  Tills  horse 
had  been  purchased  for  her  by  her  husband, 
and  it  had  at  one  time  formerly  belonged  to 
Mr.  Meredith.  Before  their  departure,  the 
defendant  called  upon  his  former  wife  and, 
showing  her  a  letter  he  had  received  from 
her  aunt  in  Kentucky  expressing  horror  and 
regret  at  the  turn  matters  bad  taken,  told 
her  that  at  any  time  she  said  the  word  the 
past  would  be  forgotten  and  all  would  be 
wiped  out    The  appeal  was  of  no  avalL 

The  party  left  Kansas  City  for  Europe 
November  17, 1909.  I>urlng  their  stay  abroad 
the  defendant  regularly  sent  the  monthly  al- 
lowance, besides  other  sums  for  the  boy,  and 
papers  and  books  for  his  amusement  and  the 
perusal  of  all.  They  did  not  return  to  Amei^ 
lea  until  the  following  spring.  Upon  their 
return,  they  stepped  in  New  Xork,  and  at  one 
or  two  fashionable  summer  resorts  in  New 
Jersey,  then  came  on  to  Henderson,  Ky.,  and 
finally  arrived  in  Kansas  City  In  July,  1910. 
On  the  4tb  of  August  following,  the  boy's 
mother  married  2klr.  Meredith.  They,  with 
the  boy  and  bis  grandmother,  Mrs.  Shouse, 
went  to  live  in  the  luxurious  home,  herein- 
before mentioned,  which  the  defendant  had 
built  for  the  family  that  was  then  his  own. 

The  $350  allowance  was  regularly  paid  on 
the  1st  of  each  month  up  to  and  Including 
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Avgast  1,  1910,  the  defendant  not  knowing, 
at  that  time,  of  the  Impending  marriage  to 
Mr.  Meredith.  He  was  told  of  the  marriage 
by  his  boy;  and  shortly  thereafter,  the  de- 
fendant's health  failed,  he  sofTering  a  pro- 
found nerrous  breakdown.  So  seriona  did  it 
become,  that  his  physician  and  his  law  part- 
ner advised  him  to  take  a  sea  voyage  and 
trip  to  Burope  and  remain  there  ontil  his 
health  -was  restored.  Arrangements  were 
made  whereby  the  defendant's  law  firm  was 
to  pay  the  $160  per  month  for  the  boy's  sap- 
port,  the  fSSO  allowance  having  ceased  after 
the  remarriage  of  the  mother.  This  allow- 
ance of  1150  x>er  month  was  regularly  paid 
from  October,  1910,  np  until  either  January 
or  May,  1911,  when,  the  sailor  member  of  the 
father's  law  firm  thinking  that  $150  was  an 
unnecessarily  large  sum  for  the  monthly  re- 
quirements of  a  young  boy,  in  view  of  the 
father's  continued  illneas,  reduced  the  allow- 
ance  to  $50  per  month.  (Afterwards,  the 
father  restored  it  to  $150  per  month,  begin- 
ntog  with  November  1, 1913.) 

In  August,  1011,  the  father  returned  to 
Kansas  City,  but  aa  his  health  was  still 
poor,  he  went  to  San  Francisco  to  visit  his 
army  brother  stationed  there.  While  in  Cal- 
ifornia he  was  restored  to  health,  and  return- 
ed to  Kansas  City  in  excellent  physical  con- 
dition, and  immediately  resumed  the  active 
practice  of  his  profession  and  has  continued 
therein  ever  since,  with  no  abatement  or 
diminution  at  his  strength. 

On  the  24th  of  September,  1913,  the  father 
was  married  to  Miss  Daisy  Levering  of  San 
Francisco. 

For  some  time  b^ore  this  marriage,  vari- 
ous difficult  and  annoying  restrictions  bad 
been  thrown  about  the  opportvinities  of  the 
defendant  for  seeing  bis  boy  and  upon  the 
visits  of  the  latter  to  bis  father.  Immediate- 
ly Collowing  the  ftitber's  remarriage,  the 
privilege  of  having  bis  boy  visit  him  was 
at  once  forbidden.  Uiwn  notice  being  given 
that  the  father  would  apply  to  the  court 
granting  the  divorce  for  an  order  enforc- 
ing his  ri^ts,  the  visits  of  the  boy  were  again 
permitted,  but  under  annoying  restrictions 
and  limitations,  and  of  such  a  character  as 
to  embarass  the  father  and  son  in  their  re- 
lations toward  one  another  and  to  seriously 
Interfere  with  the  ifather's  influence  over 
the  boy  and  the  latter'g  filial  affection  and 
esteem  for  his  father.  Observing  this  and 
also  that  his  son  was  beginning  to  have  er- 
roneous ideas  concerning  the  character  and 
reputation  of  his  father,  and  to  entertain 
what  appeared  to  be  unwholesome  views  of 
life,  the  father,  on  February  17,  1914,  filed 
an  application  in  the  court  wherein  the  di- 
Torce  was  granted,  redtlng  the  fact  of  the 
divorce,  the  subsequent  remarriage  of  the 
mother,  and  the  reservation  of  Jurisdiction  in 
tlie  decree  concerning  the  custody  of  the 
elilld,  and  alleging  that  "a  question  has  aris- 
en between  the  parties  hereto  as  to  the  care 
and  custody  of  said  child,  and  the  parties  are 


unable  to  agree  with  regard  thereto,"  and 
closed  with  a  prayer  "that  the  court  may 
hear  testimony  regarding  said  question  and 
make  such  orders  touching  the  care  and  cus- 
tody of  said  child  as  may  be  for  his  best 
interests  and  welfare." 

Thereupon  the  parties  appeared,  and  the 
father  offered  a  vast  amount  at  evidence 
upon  the  subject.  The  mother  was  repre- 
sented by  counsel,  and  the  witnesses  were 
carefully  cross-examined,  but  she  Introduced 
no  evidence  in  her  behalf,  except  that  on  sug- 
gestion of  her  counsel,  and  with  the  defend- 
ant's consent,  the  trial  Judge  examined  the 
boy  privately  in  his  chambers,  but  not  upon 
oath,  which  examination  was  taken  down  by 
the  stenographer,  reduced  to  writing  and,  by 
agreement,  made  a  part  of  the  record. 

After  hearing  and  considering  a  mass  of 
evidence  (which  in  the  abstract  of  record 
covers  over  500  closely  printed  pages  in 
small  type),  the  court,  on  June  4,  1914,  ren- 
dered its  decree  which,  a^ter  reciting  the 
tticta  concerning  the  former  decree  of  di- 
vorce, the  subsequent  remarriage  of  the 
motber,  and  that  both  plainUXC  and  defendant 
appeared  in  person  and  by  counsel,  declared 
that: 

"It  appearinx  to  the  court  that  said  Samuel 
Vance  Krautho£f  will  be  12  years  of  age  on 
December  18,  1914,  and  that  he  is  in  good 
health,  and  it  appearing  to  the  court  that  said 
boy  has  been,  ever  since  the  divorce  and  is 
now,  in  the  custody  of  his  mother,  the  plain- 
tiff, and  after  full  and  careful  consideration  of 
all  the  evidence  in  the  case,  the  court  does  find 
that  at  the  present  time  and  under  ezistins 
circumstances,  it  is  to  the  best  interest  of  the 
boy,  Samuel  Vance  Krauthoff,  that  he  be 
placed  in  the  custody  of  his  father,  the  above- 
named  defendant." 

It  was  thereupon  decreed  that  from  and 
after  June  11, 1914,  the  boy  be  In  the  custody 
of  his  father,  and  that  both  plaintiff  and  de- 
fendant appear  in  court  on  September  1, 1914, 
for  a  furttier  consideration  of  all  the  facts  in 
evidence,  and  which  might  thereafter  arise 
affecting  the  welfare  of  the  child,  and  for 
such  further  order  as  the  court  might  deem 
right  In  the  premises,  the  court  reserving 
full  Jurisdiction  to  make  such  further  orders 
touching  the  custody  of  the  boy  as  may  seem 
to  be  for  his  best  interests  from  time  to  time, 
in  doing  which,  the  court  was  to  have  power 
to  consider  evidence  introduced  on  this  hear- 
ing and  such  other  evidence  as  it  should 
deem  fit  and  proper. 

On  September  14,  1914,  the  father,  as  di- 
rected in  the  decree,  appeared  in  court,  and 
it  was  announced  that  the  boy  was  within 
the  Jurisdiction  of  the  court,  and,  at  the  re- 
quest of  his  motber,  had  been  sent  to  her 
home  upon  his  arrival  in  Kansas  City  that 
morning.  Some  question  then  arose  as  to 
the  nature  of  the  Investigation  to  be  made,  or 
steps  to  be  taken  at  this  time,  and  as  to  who 
bad  the  burden  of  proof.  The  boy  had  grown 
considerably  during  the  summer  and  was  In 
fine  physical  condition.  The  court  remarked 
that  there  had  been  an  order  of  absolute  cus- 
tody made  in  the  case;   that  If  no  further 
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showing  was  made  the  order  would  stand  as 
It  was,  or  would  probably  be  renewed,  and 
that  the  burden  was  on  the  plaintiff.  Where- 
upon her  counsel  announced  that  they  want- 
ed to  know  what  had  been  done  with  the 
boy  during  the  summer.  Thereupon  the  de- 
fendiint  offered  testimony  to  show  that  the 
boy  had  been  sent  for  the  summer  to  a  school 
lor  boys  on  the  Hudson  river  In  New  York ; 
and,  as  the  plaintiff  bad  raised  some  question 
as  to  the  nature  and  character  of  his  sur- 
roundings since  the  decree  of  June  4tb,  this 
matter  was  thoroughly  gone  into.  Upon  this 
feature  of  the  case,  testimony  pro  and  con 
was  Introduced,  sufficient  In  extent  to  swell 
the  record  to  an  aggregate  of  1,173  pages  of 
solid  print  in  small  type.  At  the  conclusion 
of  this  hearing,  the  court,  after  considering 
the  evidence  offered  at  both  hearings,  enter- 
ed an  order  that,  "The  custody  of  Samuel 
Vance  Krauthoff  is  hereby  awarded  to  his 
father,  Edwin  A.  Krauthoff,  upon  the  follow- 
ing conditions:"  These  conditions  were  that 
the  boy  should  be  allowed  to  visit  his  mother 
every  week  at  her  residence,  and  be  under 
her  direction,  from  S  o'clock  p.  m.  Friday  till 
5  p.  m.  Sunday,  except  that  on  the  first  Sun- 
day in  each  month  he  was  to  return  to  his 
father's  house  at  noon  Sunday;  that  he  be 
permitted  to  visit  bis  mother  during  all  of  the 
Christmas  holidays ;  and  that  he  be  permit- 
ted to  visit  his  mother  and  be  under  her  di- 
rection from  June  10th  until  the  1st  of  A:u- 
gust  of  each  year.  The  order  closed  with  the 
words:  "This  order  contemplates  that  the 
residence  of  the  parties  hereto  shall  remain 
in  the  Jurisdiction  of  this  court"  From  the 
decree,  as  thus  modified,  both'the  father  and 
the  mother  have  appealed ;  and  thus  the  bur- 
den of  solving  a  most  delicate,  perplexing, 
and  difficult  question  Is  laid  upon  this  court, 
namely :  What  is  for  the  best  Interests  of 
this  very  intelligent,  well-developed,  and 
promising  American  boy? 

[1]  By  reason  of  the  separation  and  di- 
vorce of  the  parents,  the  child  became  a 
ward  of  the  court  in  which  the  decree  of  di- 
vorce was  raidered.  Section  2375,  R.  S.  Mo. 
1909.  And  Jurisdiction  to  award  the  custody 
of  such  child  vested  In  that  court  to  the  ex- 
clusion of  all  others.  In  re  Gladys  Morgan, 
117  Mo.  249,  21  S.  W.  1122,  22  S.  W.  913. 
Such  Jurisdiction  is  a  continuing  one,  giving 
the  court  power  to  modify  Its  decree  as  to 
the  custody  of  the  child,  from  time  to  time, 
as  circumstances  change  and  new  facts  and 
conditions  subsequently  arise  to  make  a 
modification  necessary.  Phipps  v.  Phlpps, 
168  Mo.  App.  697,  loc  dt  700, 154  S.  W.  825 ; 
In  re  Kohl,  82  Mo.  App.  442;  Shannon  v. 
Shannon,  97  Mo.  App.  119,  71  S.  W.  104. 

[2]  In  1913  the  Legislature  of  Missouri 
passed  "An  act  to  give  married  women  equal 
rights  with  their  husbands  to  the  custody  and 
control  of  the  persons  of  their  minor  chil- 
dren." Laws  of  Mo.  1913,  p.  91.  The  first 
section  of  that  act  made  the  husband  and 
wife,  while  living  together,  joint  guardians  of 


their  minor  dilldren  "wlCb  equal  powers, 
rights  and  duties."  By  section  5  it  was  pro- 
vided that  the  husband  and  wife,  living 
apart,  "are  entitled  to  an  adjudication  of  the 
circuit  court  as  to  their  powers,  rights  and 
duties"  in  respect  of  the  custody  of  their  un- 
married minor  cliildren,  without  any  prefer- 
ence as  between  tlie  said  husband  and  wife, 
and  neither  the  husband  nor  the  wife  has  any 
right  paramount  to  that  of  the  otlier  In  re- 
spect of  the  custody  of  such  children.  Sec- 
tion 6  provided  that  In  all  proceedings  In- 
volving the  custody  and  control  of  such  chil- 
dren: 

"The  rights  of  the  parents  shall  be  equal,  and 
neither  parent  as  such  shall  have  any  tight 
paramount  to  that  of  the  other  parent,  but  in 
each  case  the  court  shall  decide  only  as  the  best 
interests  of  the  child  itself  may  seem  to  re- 
quire." 

Aside  from  giving  the  mother,  as  a  married 
woman,  the  right  to  act  as  guardian  for  her 
dilld,  and  removing  the  common-law  prefer- 
ence for  the  father  in  the  matter  of  its  cus- 
tody, thereby  putting  the  two  parents  on  an 
equality  in  that  respect,  it  is  not  se^i  that 
the  statute  makes  any  change  in  the  existing 
law.  The  case  of  People  ex  reL  v.  Elder,  93 
App.  Dlv.  244,  90  N.  Y.  Supp.  703,  was  a  con- 
test between  parents  for  the  custody  of  their 
child  11  years  old.  There  was  a  statute  in 
that  state  much  like  ours  above  mentioned. 
Prior  to  the  divorce  the  father  had  made  a 
contract  with  the  mother  giving  the  custody 
of  the  boy  to  her.  After  the  divorce  he  took 
possession  of  the  boy.  Almut  the  only  effect 
the  statute  seemed  to  have  had  in  the  case 
is  shown  in  the  remark  that: 

"Under  the  statute  the  mother  and  father  are 
now  equal  in  their  rights  of  iniardiansbip  over 
their  children,  and  therefore  the  mother  is  not 
confronted  as  heretofore  with  the  common-law 
preference  for  the  father." 

The  evidence  showed  that  the  father  had 
practically  banished  his  wife  from  her  home 
and  suggested  that  she  get  a  divorce.  The 
court  awarded  the  custody  of  the  child  to 
the  mother,  bu.t  not  on  the  strength  of  the 
contract,  but  because  she  was  rearing  the 
child  properly,  and  because  the  father,  al- 
though not  unfit  personally  to  have  the  child, 
was  not  so  situated  as  to  be  able  to  look 
after  it  carefully.  AVhile,  in  many  cases.  It 
is  said  that  under  the  common  law  the  fa- 
ther has  the  paramount  right  to  the  diild's 
custody,  yet  this  does  not  mean  an  absolute 
or  supreme  right.  The  preference  was  given  to 
the  fa,ther,  but  if  for  any  reason  the  welfare 
of  the  child  called  for  a  different  disx>osltlon, 
the  courts  awarded  the  custody  to  the  moth- 
er, or  even  to  third  persons,  if  circumstances 
required  it.  In  re  Blackburn,  41  Mo.  App. 
622,  loc.  clt  628.  In  such  cases,  the  question 
of  custody  was  determined — 
"not  on  the  naked  question  of  riicht  of  custody 
in  either  parent,  but  invariably  on  the  determi- 
nation of  the  question  which  our  courts  hold  to 
be  paramount  to  all  others,  namely,  the  wel- 
fare of  the  child  itself."  Brewer  v,  Carey,  148 
Mo.  App.  191,  loc.  clt.  207,  127  S.  W.  C^O: 
In  re  Berenice  Scarritt,  76  Ho.  665.  43  Am. 
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Bep.  768;  Brenneman  v.  Hlldebrandt.  187  Mo. 
App.  82,  119  S.   W.  452. 

Hence,  .the  act  of  1918  did  not  create  a 
new  rule  or  principle  npon  whldi  such  cases 
are  to  be  decided,  but  merely  placed  the 
mother  upon  the  same  legal  level  with  the 
father  in  respect  of  her  eligibility  to  be  se- 
lected as  the  custodian  of  her  child. 

[3, 4]  But  the  right  of  neither  parent  la  ab- 
solute, nor  can  it  become  so  by  contract  or 
agreement  That  right  cannot  be  acquired 
in  ways  analogous  to  those  in  which  property 
rights  are  obtained.  The  custody  of  a  child 
la  rather  in  the  nature  of  a  trust  reposed  in 
the  parent.  It  is  a  (lualifled  right,  given  for 
the  discharge  of  important  trusts,  and  is  up- 
held and  secnred  only  so  long  as  the  duties 
of  that  trust  are  faithfully  carried  out.  Pur- 
inton  y.  Jamrock,  195  Mass.  196,  loc.  dt  201. 
80  N.  B.  802,  18  L  R.  A.  (K.  S.)  926 ;  In  re 
Moore,  11  Irish  Common  Law  Reports,  1; 
llochheimer  on  the  Custody  of  Infants  (2d 
Ed.)  24.  For  this  reason  the  solution  of  the 
question  presented  in  the  case  at  bar  Is  not 
to  be  controlled  or  determined  by  the  con- 
tract entered  Into  before  the  divorce,  no  mat- 
ter what  construction  may  be  placed  upon 
it,  or  what  effect  the  provision  of  the  decree 
of  divorce,  subsequently  entered  between  the 
parties,  bad  upon  it.  It  is  not  seen  how  the 
language  of  the  contract  in  the  case  at  bar 
can  be  construed  as  Irrevocably  giving  the 
custody  of  the  child  to  the  mother,  though  it 
does  seem  to  contemplate  that  the  custody 
which  Is  then  confided  to  the  mother  may 
continue  till  the  child  reaches  the  age  of  14. 
But  as  said  before,  the  evident  purpose  of 
the  contract,  at  the  time  it  was  made,  was 
to  safeguard  the  welfare  of  the  boy,  with 
the  hope  that,  in  time,  the  family  would  be 
reunited,  and  he  would  then  have  the  benefit 
of  the  Joint  care  and  protection  of  his  par- 
ents. In  addition  to  this,  the  divorce  decree 
rendered  two  days  later  between  the  parties 
to  this  contract,  the  terms  of  which  decree 
the  mother  clearly  understood  and  consented 
to  before  it  was  entered,  expressly  made  the 
custody  of  the  child  a  continuing,  temporary, 
and  not  a  final,  matter.  In  fact,  the  par- 
ties could  not  have  made  a  final  and  abso- 
lutely Irrevocable  contract  concerning  the 
custody  of  their  child  if  they  had  Intended  to 
do  so,  nor  indeed  conld  the  court  have  ren- 
dered such  a  decree.  In  re  Searritt,  76  Mo. 
565,  loa  cit  582,  43  Am.  Kep.  768;  In  re 
Blackburn,  41  Mo.  App.  622,  loc.  cit  630; 
Swift  V.  Swift,  34  Beav.  266;  Johnson  v.  Ter- 
ry, 34  Conn.  259;  Waldron  v.  Waldron,  1 
Johns.  Oh.  27,  70  E3ng.  Rep.  322;  People  v. 
Merceln,  8  Hill  (N.  T.)  399,  38  Am.  Dec.  644 ; 
Kuhn  V.  Breen,  101  Iowa,  665,  70  N.  W.  722; 
Carpenter  v.  Carpenter,  149  Mich.  138,  112 
N.  W.  748;  Child  v.  Dodd,  51  Ind.  484; 
Pearce  t.  Pearce,  80  Mont.  269,  76  Pac.  289; 
Legate  v.  Legate,  87  Tei.  248,  28  S.  W.  281 ; 
Cook  V.  Cook  (N.  T.)  1  Barb.  Ch.  689;  Chap- 
sky  v.  Wood,  26  Kan.  650,  loc.  cit.  653 ;  Wil- 
son V.  Mitchell,  48  Colo.  454,  111  Pac.  21,  30 


U  R.  A.  (N.  a.)  607;  29  Cyc.  1604, 1605 ;  Dix 
T.  Martin,  171  Mo.  App.  266,  loc.  cit  273,  167 
S.  W.  183;  Ex  parte  Ingenbohs,  173  Mo.  Aw). 
261,  loc.  dt  272,  158  S.  W.  878.  But,  as  stat- 
ed, the  parties  did  not  attempt  to  do  this,  and 
the  decree  expressly  reserved  Jurisdiction  "for 
the  purpose  hereafter  of  making  such  orders 
with  respect  to  the  care  and  custody  of  said 
child  as  may  from  time  to  time  be  right  and 
proper."  Consequently,  in  deciding  this  case 
we  are  not  bound  by  any  mere  legal  or  con- 
tractual rights  of  either  parent.  So  far  as 
the  law  is  concerned  the  mother  and  father 
stand  upon  an  equal  footing.  The  fact  that 
the  custody  of  the  child  was  given  to  the 
mother  is,  of  course,  a  circumstance  to  be  con- 
sidered and  weighed  along  with  the  evidence 
bearing  upon  what  shall  be  done  with  the 
child  at  the  present  time.  The  fact  that  the 
father  gave  his  child  into  the  custody  of  the 
mother,  and  that  it  has  been  with  her  dnring 
the  past  years  cannot  control  the  matter. 
These  facts  enter  into  the  consideration 
thereof,  of  course,  and  should  cause  as  to  be 
all  the  more  careful  and  be  more  certainly 
convinced  of  the  necessity  of  a  change,  and 
of  the  correctness  of  our  course,  if  the  situ- 
ation heretofore  existing  Is  to  be  disturbed. 
In  considering  such  facts,  however,  we  must 
bear  in  mind  the  situation  of  the  parties  at 
that  time,  the  tender  age  of  the  child,  the  fact 
that  the  mother  was  provided  with  a  home 
while  the  father  had  none,  and  that  the  ar- 
rangement was  made  with  the  hope  on  the 
part  of  the  father  that  his  home  and  his  boy 
would  ultimately  be  restored  to  him.  It  was 
a  good  arrangement  at  that  time;  the  best 
that  could  have  been  made  under  the  drcum- 
sttmces.  The  question,  however,  now  is. 
Shall  that  arrangement  contlnne  in  view  of 
the  circumstances  that  afterward  arose  and 
are  now  existing? 

[6]  In  answering  this  question  we  must 
bear  in  mind  that  the  welfare  of  the  child 
is  the  supreme  consideration  to  be  ever  kept 
in  mind.  In  re  Blackburn,  41  Mo.  App.  622 ; 
In  re  Searritt,  76  Mo.  665,  43  Am.  Rep.  768; 
McKim  V.  McKlm,  12  R.  I.  462,  84  Am.  Rep. 
694;  Wilson  v.  MltcheU,  48  Colo.  454,  111 
Pa&  21,  80  L.  E.  A.  (N.  S.)  507;  D' Alton  v. 
D' Alton,  4  Prob.  Div.  87,  loc.  dt  91 ;  Corrie 
V.  Corrie,  42  Mich.  509,  4  N.  W.  213.  While 
the  rights  of  ndther  parent  should  be  disre- 
garded or  overlooked,  yet  the  welfare  of  the 
child  is  superior  to  the  claims  of  either  par- 
ent English  V.  English,  32  N.  J.  Bq.  738,  loc. 
dt  743.  To  that  welfare  "the  claim  and  per- 
sonal desires  of  the  parents,  and  even  the 
wishes  of  the  cliild,  must  yield,  espedally  if 
such  desires  or  wishes  are  opposed  to  that 
object"  Kane  v.  Miller,  40  Wash.  125,  loc 
dt  128,  82  Pac.  177;  14  Cyc.  805;  9  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  867,  868;  Um- 
lauf  v.  Umlauf,  128  111.  378,  21  N.  E.  600. 

In  cases  of  this  character,  the  evidence 
necessarily  takes  a  wide  range.  McKlmzie  v. 
State  ex  rel.,  SO  Ind.  547;  Berkshire  v.  Cal- 
ey,  157  Ind.  1.  loc.  dt  10,  60  N.  B^  696.    "No 
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otber  occasion  can  call  more  loudly  for  ju- 
dicial vigilance  In  reaching  for  the  exact 
truth."  Corrle  v.  Corrle,  42  Mich.  509,  4  N. 
W.  213.  And  In  determining  where  the  cus- 
tody of  a  child  shall  go,  the  acts  and  attitude 
of  the  parents  toward  each  other,  the  causes 
leading  to  the  divorce,  their  treatment  of 
each  other,  and  similar  matters,  are  all  ma- 
terial and  admissible  In  evidence  as  bearing 
upon  the  question  of  the  fitness  of  the  re- 
spective parents  to  have  the  custody  of  thdr 
child.  In  re  Pray,  60  How.  Pr.  (N.  T.)  194 ; 
gllson  V.  Elliott.  86  Tex.  472.  738.  W.  946. 

Welch,  88  Wis.  534,  loa  cit  542;  Beene  r. 
Beene,  64  Ark.  518,  43  S.  W.  968;  Hill  v.  Hill, 
196  Mass.  509,  82  N.  B.  690,  loa  dt  691; 
Wilson  V.  MltcheU,  48  Colo.  454,  111  Pac  21, 
loa  dt.  27,  80  U  R.  A.  (N.  S.)  507;  Farrar  ▼. 
Farrar,  75  Iowa,  125,  39  N.  W.  226;  WU- 
llams  y.  Crosby,  118  Qa.  296,  loa  clt  297, 
298,  45  S.  E.  282;  Hunt  v.  Bunt,  4  O.  Greene 
(Iowa)  216,  loc.  dt.  222 ;  Miner  v.  Miner,  U 
IIL  43;  People  ex  reL  v.  Brooks,  35  Barb. 
(N.  X.)  85,  loa  dt  93;  Simmons  v.  Simmons, 
22  Cal.  App.  448,  134  Paa  791,  loa  dt  794. 
It  may  perhaps  be  well  to  observe  here  that 
this  evidence  should  be  considered  solely  In 
order  to  arrive  at  what  la  for  the  good  of 
the  child,  and  not  in  any  way  for  the  pur- 
pose of  gratifying  the  mere  feelings  and 
wishes  of  one  parent  or  the  other,  or  with 
any  Idea  of  punishment  or  rewarding  either 
parent.  Hochheimer  on  the  Custody  of  In- 
fants (2d  Ed.)  94.  The  fitness  of  the  respec- 
tive parties,  their  adaptlbUity  to  the  task  of 
caring  for  the  dilld,  their  ability  to  control 
and  direct  it  the  age,  sex,  health,  and  sur- 
roundings of  the  child,  and  the  influences 
likely  to  be  exerted  upon  it  are  all  to  be  con- 
sidered.   Hochheimer,  93. 

[6]  Going  now  to  the  character  of  the  par- 
ties to  this  sad  controversy.  It  appears  from 
the  evidence  of  many  witnesses  of  high  stand- 
ing, and  of  unquestioned  ability  to  form  Just 
estimates  of  human  character  and  attain- 
ments, that  the  father's  standing  and  reputa- 
tion is  of  the  best  He  is  shown  to  be  a 
high-minded,  honorable,  sincere  man;  a  good 
lawyer  and  dtizen;  kind  and  charitable, 
broad  minded,  even-tempered  and  generous. 
His  love  for  children  la  marked,  and  his  de- 
votion to  bis  chUd  has  been  already  stated. 
His  professional  Income  Is  shown  to  be  In 
the  neighborhood  of  $11,000  per  year.  He  is 
46  years  of  age,  and  In  good  health.  His 
present  wife  (Mrs.  Daisy  Lovering  Kraut- 
hoff)  is  shown  to  be  a  woman  of  lovely  char- 
acter, of  unusual  p<^se  and  mental  capadty, 
a  sweet  and  gradous  woman,  patient,  Idud, 
and  charitable  in  her  nature,  and  a  lover  of 
children,  with  considerable  ability  in  the 
matter  of  securing  their  obedience,  confi- 
dence, and  esteem.  In  the  years  prior  to  her 
marriage,  she. helped  to  educate  her  delicate 
younger  brother,  and  had,  to  a  large  extent, 
the  rearing  and  education  of  an  orphan  nleo& 
SbB  Is  In  perfect  sympathy  and  accord  with 


her  husband  in  his  desire  to  obtain  the  cos- 
tody  of,  and  to  give  a  home  to,  his  boy. 

The  fact  that  the  court  Is  asked  to  award 
the  custody  of  the  child  to  the  father  renders 
it  necessary  to  make  the  foregoing  statement 
as  to  the  diaracter  and  disposition  of  tbe 
two  al>ove-mentloned  persons.  And  this,  in 
turn,  calls  for  a  statement  concerning  tlie 
mother  of  the  boy,  lest  sUence  upon  that  sub- 
ject might  give  rise  to  an  unwarranted  and 
unfavorable  inference  in  that  regard.  No  at- 
tack Is  made  or  accusation  brought  against 
her  moral  character.  The  disclosure  to  her 
first  husband  of  the  fact  of  her  prior  engage- 
ment to  and  love  for  another  carried  with  It 
no  taint  or  suspldon  of  anything  unlawful  or 
Immoral.  The  defendant  has  always  regard- 
ed, and  In  this  case  has  treated,  that  unhap- 
py episode  as  the  mistake  of  a  young  girl  in 
marrying  one  man  when  she  loved  another. 
And  several  of  defendant's  witnesses  testi- 
fied on  cross-examination  that  they  Iinew 
nothing  against  her  diaracter  as  a  good 
woman.  In  justice  to  Mr.  Meredith  it 
should  also  be  said  that  ijie  record  discloses 
no  treatment  of  the  boy  that  was  unkind  or 
improper  on  bis  part 

The  father,  however,  does  diarge  that  the 
persons  In  whose  care  the  boy  has  been  here- 
tofore have  unwholesome  views  of  life,  so 
that  his  son  Is  beginning  to  manifest  and  re- 
flect tendendes  of  an  undesirable  nature; 
that  he  has  been  surrounded  by  those  who, 
to  say  the  least,  did  not  fed  kindly  toward 
the  father,  and  prejudiced  the  boy  against 
his  father  without  cause;  that  the  boy  has 
tieen  taught  and  caused  to  believe  that  no  one 
respected  his  father,  that  his  father's  family 
was  one  to  be  ashamed  of ;  that  the  son  has 
not  been  allowed  to  freely  visit  or  associate 
with  him  or  his  relatives,  and  when  this  was 
permitted  it  was  under  such  limitations  and 
conditions  as  to  necessarily  interfere  with 
their  relations,  and  hinder  the  growth  of  love 
and  confidence  on  ttie  part  of  the  son  to- 
wards the  father. 

We  very  greatly  regret  the  necessity  of 
saying  so,  but  a  perusal  of  the  testimony  In 
this  voluminous  record,  a  portion  of  which 
is  in  the  shape  of  correspondence  from  those 
nearest  the  boy  and  having  great  influence 
over  htm,  compels  us  to  say  that  these  charg- 
es have  been  undoubtedly  establlsbed.  We 
need  not  be  so  uncharitable  as  to  say  these 
results  arose  through  malice  or  vindictive 
feelings  on  the  part  of  the  mother  toward 
the  father.  So  far  as  the  mother  herself  is 
concerned,  they  seem  rather  to  have  been 
brought  about  by  certain  views  of  Ufe  and 
of  things  In  general,  by  a  lack  of  regard  and 
care  for  the  rights,  hopes,  and  aspirations 
of  the  father  with  respect  to  his  child,  and 
by  a  failure  to  realize  the  duty  of  instUllns 
into  the  mind  of  the  child  a  feeUng  of  love^ 
confidence,  and  respect  toward  its  father. 
Nevertheless,  the  fact  remains  that  con- 
sdoualy  or  unconadouBly,  she  has  permitted 
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tbe  nnfortenate  conditions  hereinabove  men- 
tioued  to  exist  and  flonrlsh. 

A  regard  for  tbe  feelings  of  all  concerned, 
as  well  as  tbe  length  of  this  opinion,  prtxnpt 
ns  to  avoid  any  minute  and  detailed  analysis 
of  the  facts  npon  which  the  above  con<4ualon 
Is  reached.  The  importance  of  the  matter, 
however,  Imperatively  calls  for  the  State- 
ment, in  general  terms  at  least,  of  a  few  of 
the  gronnds  therefor. 

There  is  no  dispnte  over,  or  contradiction 
of.  tbe  facts  offered  as  the  basis  of  the  fa- 
ther's complaint.  Tbey  stand  unlmpeacbed 
in  the  record,  and  no  attempt  was  made  to 
refute  them. 

The  father's  love  and  solicitude  for  the 
boy  is  undoubtedly  great  Bver  since  be  was 
bom,  the  father  has  evinced  a  deep  and  abid- 
ing affection  for  his  son.  During  his  baby 
days  and  early  childhood  the  father's  care 
and  fondness  for  the  companionship  of  bis 
son  was  so  marked  as  to  attract  tbe  attention 
of  the  neighbors.  The  boy's  affection  for 
him  was  also  marked.  When  he  was  2 Mi 
years  old,  his  mother  and  Mrs.  Shouse  took 
bim  on  a  trip  to  Ehirope,  leaving  the  father 
behind,  and  the  grandmother's  correspond- 
ence shows  the  child's  love  for  the  father  and 
the  desire  of  the  child  to  get  back  to  see  bim. 
After  the  parents  separated,  and  upon  the  re- 
turn of  the  women  with  the  child  from  their 
second  trip  to  Europe,  tbe  boy  still  loved  bis 
father  and  cried  when  he  was  refused  per- 
mission to  go  to  see  bim. 

Before  their  return  frbm  this  second  trip, 
the  father  was  notified  In  writing  that,  al- 
though he  could  have  the  boy  with  him  for 
a  time  during  the  coming  summer,  yet  it 
could  only  be  while  the  father  was  away 
from  Kansas  City  on  his  vacation.  He  could 
not  have  him  in  Kansas  City.  Whenever  he 
was  in  tbe  city,  tbe  boy  must  be  at  bis 
mother's  home. 

After  the  women's  return  from  the  second 
European  trip  In  July,  1910,  the  evidence 
shows  the  father  was  unnecessarily  and  un- 
reasonably restricted  tn  his  relations  with 
the  boy.  He  was  not  allowed  to  take  the 
boy  with  him  where  he  would  cpme  into  the 
company  of  his  friends  and  acquaintances, 
and,  except  upon  one  occasion,  be  was  not 
allowed  to  keep  the  child  over  night  although 
at  this  time  he  was  almost  eight  years  old. 
As  an  example  of  the  annoying  limitations 
thrown  around  the  opportunities  of  the  fa- 
ther to  see  his  boy,  the  father,  upon  one  oc- 
casion, bad  gone  to  dine  at  the  home  of  one 
of  the  most  prominent  and  reputable  physi- 
cians in  tbe  city  (tbe  family  physician  here- 
inbefore mentioned,  and  a  kinsman  of  the 
boy's  mother),  and  had  sent  for  his  boy  to 
come  and  visit  bim  there.  Tbe  evidence  is 
that  the  boy  was  not  allowed  to  go  because 
the  physician's  wife  "wasn't  in  society." 
When  the  father  learned  that  the  boy  could 
not  come,  be  Immediately  went  to  tbe  place 
where  he  was  living  and  again  sent  tbe  serv- 
ant for  the  boy  to  come  to  bim  there  aad  be 
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was  allowed  to  go.  Being  thim  prevented 
from  taking  his  boy  with  him  to  call  upon 
friends  and  neighbors,  and  the  father  having 
no  other  children  for  the  boy  to  play  with, 
tbe  father  was  practically  limited  to  taking 
his  boy  to  the  parfcs  and  picture  shows  in 
order  to  amnse  him. 

As  hereinbefore  stated.  In  the  fall  of  1910, 
the  father  became  111  and  was  compelled  to 
take  a  trip  to  Europe.  His  illness  continu- 
ing, bis  senior  law  partner  reduced  tbe 
monthly  payments  for  the  boy's  support  from 
$150  to  $50.  These  payments  were  always 
made  by  depositing  them  in  the  bank  to  the 
mother's  credit  Tbey  had  never  been  made 
to  the  boy.  Consequently,  she  was  the  only 
one  who  had  need  or  occasion  to  know  of 
the  reduction.  From  this  time  forth,  tbe 
dominant  and  most  potent  influence  over  tbe 
boy  in  the  Meredith  household  (his  maternal 
grandmother,  who  seems  to  have  alwuys  As- 
sumed charge  of  him)  began  to  exhibit  the 
most  marked  and  opea  hostility  and  contempt 
for  the  father.  And  from  this  time  the  diild 
began  to  manifest  a  lack  of  conndenee  in  and 
respect  for  bis  father.  No  good  would  be 
subserved  by  setting  out  the  letters  and  the 
various  acts  disclosing  this  unhappy  situa- 
tion. They  show  beyond  question  that  the 
father  was  regarded  merely  in  the  light  of  a 
source  of  supply  of  money  for  the  boy,  a  por- 
tion of  which  was  desired  for  him  that  he 
might  spend  summer  vacations  at  fashionable 
resorts  in  the  East.  Once  a  communication 
was  addressed  to  the  father  In  March  saying 
$350  would  be  required  for  his  summer  trip, 
and  that,  as  soon  as  the  money  was  received, 
the  trip  would  be  arranged.  Afterwards  the 
boy  asked  bis  father  about  his  coming  vaca- 
tion, and  tbe  father  promised  that  when 
the  time  came  the  money  therefor  would  be 
forthcoming.  The  answer  of  the  child  shows 
that  he  entertained  a  conviction,  obtained 
from  his  mother,  that  they  could  not  be  sure 
about  the  vacation  until  tbe  money  was 
actually  in  band,  and  that  it  was  safer  that 
it  be  obtained  some  time  in  advance.  Upon 
one  occasion,  after  the  father  had  been  re- 
stored to  health,  he  asked  for  a  statement 
concerning  the  expenditures  made  for  the 
boy,  and  received  in  reply  a  few  general 
items  conveying  no  information  whatever, 
with  a  curt  admonition  accompanying  it  to 
"consult  your  contract  You  certainly '  have 
in  no  way  respected  it" 

The  evidence  in  other  particulars  shows 
that  tbe  Influences  surrounding  the  boy  led 
him  to  believe  that  be  had  a  father  whose 
word  was  not  to  be  trusted,  that  tbe  father 
was  not  respected  and  had  no  standing  in 
the  community,  that  he  had  failed  to  provide 
for  his  child,  and  that  even  the  home  in 
which  the  child  lived  did  not  come  from  him. 
There  is  also  evidence  that  the  boy  was  told 
that  on  account  of  a  lack  of  money  he  was 
compelled  to  go  to  the  public  sdiool,  and  the 
child  was  imbued  with  the  idea,  at  that  time^ 
that  only  "tougtaa  and  poor  boya"  went  there; 
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that  the  boj  also  became  Imbued  witb  the 
idea  that  his  father's  family  and  relatives 
were  andesirable  people ;  that  the  father.  In- 
stead of  using  his  money  for  the  support  of 
his  child,  had  used  It  In  buying  a  home  for 
his  sisters,  which  was  not  true.  While  the 
father  was  ill  in  Europe,  he  communicated 
with  his  senior  law  partner  and  requested 
him  to  send  some  presents  to  the  boy  at  the 
home  of  the  boy's  mother.  His  partner  did 
so,  and  when  the  presents  were  presented 
at  the  door  with  the  announcement  to  the 
boy  that  they  were  from  bis  father,  the 
grandmother  called  from  the  top  of  the 
stairs,  "It  is  a  lie,"  and  told  the  UtUe  boy 
not  to  believe  his  father  had  sent  them,  that 
he  did  not  think  that  much  of  him.  Shortly 
after  this,  one  of  the  servants  in  the  house 
'  was  talking  to  the  little  boy  and  telling  him 
what  nice  presents  his  father  (Mr.  KrauthoCC) 
had  sent  him,  and  she  was  thereafter  forbid- 
den by  the  mother  to  speak  to  the  boy  about 
Mr.  Krauthoff  or  his  relationship  to  him. 

On  S^tember  20,  1913,  the  father  told  Us 
son  he  was  going  to  marry  Miss  Levering  of 
San  Frandsca  The  boy  manifested  no  op- 
position to  the  marriage,  and  as  the  father 
was  about  to  leave  for  California  for  the 
wedding,  he  asked  him  If  he  would  not  like 
to  write  a  little  note  of  congratulations  and 
good  wishes  so  that  It  would  be  received  on 
the  wedding  day.  The  boy  said  he  would, 
and  thereupon  the  father  gave  him  an  ad- 
dressed and  stamped  enveloi>e  in  which  to 
send  the  letter.  The  boy  took  the  envelope 
home  to  write  the  note,  but  when  the  en- 
velope reached  San  Prandsco  It  contained  no 
letter  from  the  boy,  but  Instead  an  insulting 
and  abtislve  communication  from  the  boy's 
grandmother. 

Upon  the  return  of  the  father  with  his 
bride  to  Kansas  City,  be  called  the  boy's 
home  over  the  telephone  for  the  purpose  of 
requesting  that  the  boy  be  permitted  to  come 
to  see  him.  His  request  was  peremptorily 
refused,  the  refusal  being  accompanied  with 
a  disparaging  remark  concerning  the  lady 
he  had  married.  When  it  was  learned  that 
the  father  was  going  to  ask  the  court  for 
permission  to  see  his  boy,  the  refusal  was 
modified  to  the  extent  that  the  boy  could  visit 
his  father,  but  only  at  his  law  office  on  any 
day  of  the  week  except  Saturday  or  Sunday, 
and  not  In  the  presence  of  the  new  Mrs. 
Krauthoff.  This  was  practically  a  denial  of 
the  father's  right  to  the  society  of  his  boy, 
and  was  not  acceptable  to  the  father,  who, 
upon  inquiring  the  reason  for  such  a  restric- 
tion, was  told  it  was  not  on  account  of  any 
objection  to  bis  wife,  but  because  Mrs.  Mere- 
dith did  not  want  the  father  to  see  the  boy 
in  the  presence  of  any  woman  who  was  mar- 
ried to  the  father  and  was  not  the  boy's 
mother,  this  notwithstanding  the  fact  that 
the  boy  for  years  had  been  in  a  home  where 
the  husband  was  not  his  father.  Upon  the 
father  declining  to  submit  to  any  such  re- 


8tricti<m,  the  mother'  agreed-  to  let  the  boy 

visit  his  father  any  Sunday  convenient  for 
her  to  let  him  go  if  the  father  would  arrang? 
to  send  a  taxicab  for  him.  The  father  was 
unwilling  that  his  boy  should  form  the  taxi- 
cab  habit,  and  was  of  the  opinion  that  he 
was  old  enough  to  ride  on  the  street  cars  in- 
stead of  using  such  an  expensive  mode  of 
conveyance.  Thereafter  the  boy  was  allow- 
ed to  go  to  see  his  father,  but  was  required 
to  return  at  unreasonably  early  hours  in  the 
afternoon.  In  the  course  of  these  visits  the 
defendant  discovered  the  conception  the  l>oy 
had  of  his  father,  and  the  results  of  the  In- 
fluences with  which  he  had  been  surround- 
ed. He  therefore  filed  the  application  which 
is  the  foundation  of  this  controversy. 

In  the  case  of  In  re  Taylor,  59  Bng.  Rep. 
846,  it  Is  said  that  "to  have  a  child  grow  up 
without  filial  respect  for  Its  parent  will  have 
the  worst  possible  effect  upon  the  mind  of 
the  child."  In  Carpenter  v.  Carpenter,  149 
Mich.  138,  112  N.  W.  748,  It  is  held  that  any 
act  on  the  part  of  the  mother  which  tends, 
or  will  tend,  to  cause  the  child  to  lose  re- 
spect for  Its  father  will  be  deemed  sufBdent 
cause  to  transfer  the  custody  of  the  child  to 
the  father.  In  English  v.  English,  32  N.  J. 
Eq.  738,  loc.  cit  748,  749,  it  is  said  that  if 
any  Influence  is  exerted  over  the  child  by 
its  mother,  or  by  those  about  It,  to  prejudice 
the  child's  mind  against  the  father,  it  Is  an 
abuse  of  the  trust.  One  of  the  objects  of  the 
law  is  to  foster  and  encourage  mutual  affec- 
tion between  parent  and  child.  An  Important 
purpose  of  education  is  to  train  children  to 
the  cultivation  of  affection  and  obedience 
If  it  appears  otherwise,  or  if  she  (the  moth- 
er) permits  those  in  whose  society  the  child 
is  thrown,  by  act  or  word,  to  alienate  his  af- 
fection from  his  father,  she  has  abused  her 
trust  In  Sherwood  v.  Sherwood,  56  Iowa, 
608,  10  N.  W.  98,  the  mother  obtained  a  di- 
vorce, and  the  custody  of  the  child,  a  boy  of 
six  or  seven,  was  awarded  to  her.  Two  years 
later  the  father  applied  tot  Its  custody.  It 
was  awarded  to  him.    The  court  remarked: 

"The  unsuitablenegs  of  the  mother  was  not 
shown  to  be  marki^d,  but  the  evidence  did  show 
that  she  labored  to  estrange  the  child  from  the 
father  and  this  tends  to  exercise  a  deleterious 
effect  upon  the  child." 

In  Miner  v.  Miner,  U  IlL  4S,  loc.  dt  61,  It 
is  said: 

"The  child,  although  intrusted  to  the  care  of 
the  mother,  is  nevertheless  the  ward  of  the 
court,  and  any  attempt  on  the  part  of  either 
parent  to  alienate  its  affections  from  the  other 
*  *  •  would  be  held  to  be  an  abase  of  the 
child,  which  the  court  would  consider  it  a  sol- 
emn duty  to  prevmt." 

In  Wilson  V.  Mit<Adl,  48  Colo.  454,  111 
Pac.  21,  loc.  dt  30,  30  li.  R.  A.  607,  it  is  said 
that: 

The  explanation  of  the  aversion  of  the  child 
to  his  parent  is  not  satisfactory  when  it  is  re- 
membered that  prior  to  this  contest  there  was 
no  aversion,  but  the  tenderest  love  and  affec- 
tion. The  aversion  has  to  some  extent  been 
instilled  in  the  child,  and  if  plaintiffs  in  error 


Digitized  by 


Google 


Ho.) 


IN  RE  KRATTTHOFF 


1123 


retain  posaeflsion  of  Ii!m,  tli«  estranfcement  will 
be  still  further  increase^.  "Under  Boch  circum- 
stances, it  is  of  prime  importance  to  protect, 
as  far  as  possible,  tlie  welfare  and  happiness  of 
this  chUd  of  tender  years  from  the  effects  of  the 
loss  of  respect  and  affection  for  liis  mother." 

In  D' Alton  v.  D'Alton,  4  Prob.  Div.  87,  loc. 
dt  90,  the  court  said: 

"If  either  parent  should  make  use  of  the  ac- 
cess and  influence  over  the  child  aeainst  the 
other  parent.  I  should  interfere  to  deprive  the 
disobedient  pa(t7  of  the  right  of  access." 

In  Miller  t.  Wallace,  76  Ga.  479,  at  page 
493,  2  Am.  St.  Rep.  48,  the  contest  was  be- 
tween the  maternal  grandparents  and  the  ta.- 
tber,  and  the  court  said: 

"The  plaintiffs  seem  not  to  regard  them  (the 
motiier  and  sisters  of  the  child's  father)  as  so- 
cially their  equals,  and  look  upon  them  rather 
as  their  inferiors  in  point  of  culture  and  re- 
finement, but  this  estimate  of  their  character 
and  fitness  for  this  delicate  trust  is  not  borne 
out  by  others  who  have  testified  in  the  cause. 
The  plaintiffs  aie  evidently  prejudiced  against 
the  defendant  and  his  family,  and  if  his  child 
is  committed  to  their  exclusive  care  and  man- 
agement, there  is  danger,  at  least,  that  they 
may  instiil  it  with  their  prejudices  and  create 
aversion  and  distrust  instead  of  the  love  and 
confidence  she  should  habitually  cherish  for  him 
and  which,  according  to  the  laws  of  both  God 
and  man  is  his  due." 

In  Dlmmitt  v.  Dimmitt,  167  Mo.  App.  94, 
loa  dt  103,  150  S.  W.  1107,  the  court.  In 
awarding  a  child  of  two  years  to  its  mother, 
said  she  must  not  act  so  as  to  cause  the  prac- 
tical estrangement  and  separation  of  his 
child  from  the  father,  and  that  If  the  mother 
"should  attempt  to  discourage  the  father's 
proper  visits  by  making  them  difficult  and 
disagreeable,  she  will  suffer  the  penalty  of 
having  her  child  taken  from  her." 

It  is  nrged  in  plaintiff's  behalf  that  she 
should  not  be  held  responsible  for  the  grand- 
mother's acts  or  Influence  over  the  child. 
But  the  evidence  dlearly  shows  that  the  two 
women  were  of  the  same  mind  concerning 
many  things;  that  Mrs.  Shouse  was  the 
mother's  agent  and  other  self  in  matters  per- 
taining to  the  boy,  and  that  all  the  mother's 
requests  and  business  communications  were 
transmitted  by  and  through  her  mother,  Mrs. 
Shouse.  The  evidence  also  clearly  shows 
that  the  mother  neither  objected  to  nor  made 
any  effort  to  counteract  the  Influence  of  Mrs. 
Shouse,  or  to  removie  the  atmosphere  of  sus- 
picion and  distrust  concerning  his  father 
with  which  the  boy  was  surrounded.  She 
admitted  that  she  never  sitoke  to  her  son 
-Gonoeming  his  fathes  during  all  the  years 
she  had  him  in  her  household,  except  to  com- 
municate the  fact  to  him  that  his  father  de- 
sired to  see  him,  that  she  never  told  him  his 
father  was  a  good  man,  and  never  said  any- 
thing to  him  about  his  father  one  way  or  the 
otber.  She  may  not  have  been  aware  of 
the  precise  language  used  in  some  of  Mrs. 
Shouse's  remarkable  communicaticHiB,  but  it 
la  lne(mceivable  tliat  she  was  not  aware  of 
the  general  feeling  and  spirit  Mrs.  Shouse 
was  manifesting  toward  the  defendant,  and 


of  the  effects  thereof  produced   iq>on  the 
plastic  mind  of  the  child. 

Under  these  circumstances  what  shall  be 
done  with  the  boy?  Shall  he  be  allowed  to 
remain  where  he  has  been,  to  grow  up  with 
false  views  of  life  and  erroneous  notions 
■concerning  the  character  and  good  name  of 
his  father  and  the  real  worth  of  his  paternal 
ancestry?  When  he  was  examined  by  the 
judge  in  his  chambers  at  the  first  hearing  in 
May,  1914,  the  boy  displayed  remarkable 
strength  of  Intellect  and  powers  of  under- 
standing for  one  of  his  age;  and  yet  to  ques- 
tions asked  if  he  was  not  aware  that  his 
father  was  a  talented  successful  lawyer,  a 
good  man,  and  stood  well  in  the  community, 
the  boy's  invariable  answer  was,  "I  don't 
know." 

The  mother  has  had  this  boy  during  his 
tender  years,  and  he  is  now  approaching  that 
period  when  a  boy  begins  to  escape  from  his- 
mother's  apron  strings,  and  when  he  needs  a 
father's  guiding  hand  and  directing  influence. 
Shall  we  permit  sentiment  and  sympathy  for 
a  mother's  desires  to  control  and  determine 
our  action?  The  natural  rights  of  a  parent 
should  not  be  disregarded  it  is  true,  but 
the  best  interests  of  the  child  must  be  pri- 
marily consulted.  And  in  this  case  it  must 
be  remembered  that  it  is  a  parent  on  each 
side  who  Is  asking  for  the  boy,  for  one  of 
whom  the  child  is  likely  to  lose  his  affection, 
and  to  look  upon  that  one  with  dislike  and 
suspicion  though  that  parent  has  been  the 
supplier  of  all  his  material  needs  even  the 
home  In  which  he  has  been  sheltered. 

In  Lusk  V.  Lusk,  28  Mo.  91,  loc.  clt  93,  it 
is  said: 

"The  leading  principle  is  to  consult  the  good 
of  the  children  rather  than  the  gratification  of 
the  parents." 

In  State  v.  Giroux,  19  Mont  149,  loc.  dt 
160,  47  Pac.  798,  the  court  speaking  of  con- 
tests between  parents  for  the  custody  of  their 
children,  says: 

"In  the  adjustment  of  these  conflicts  mere 
sentiment  and  involuntary  sympathy  have  no 
place.  *  *  *  No  sentimentabty  should  at- 
tend proceedings  of  this  character,  but  the  per- 
manent interest  an,d  welfare  of  the  child  should 
be  the  great  aim'  and  end  to  be  attained." 
Schneider  v.  Schwabe  (Tex.  Civ.  App.)  143  S. 
W.  265,  loc.  clt.  266; 

In  the  case  of  lit  re  Steele,  107  Mo.  App. 
567,  loc.  clt  669,  81  S.  W.  1182,  it  is  said: 

"While  conrts  recognize  and  appreciate  the 
daim  of  the  mother  to  her  child,  yet  no  mere 
sentiment  is  allowed  to  overcome  a  conaideca* 
tion  for  the  welfare  of  the  child  itself." 

In  Hlbbette  v.  Raines,  78  Miss.  695,  29 
South.  80,  61  h.  R.  A.  839,  the  court  says  that 
in  inquiries  like  this: 

"We  have  not  solved  the  trouble  until  we 
have  come  to  a  sound  comprehension  of  what 
the  law  embraces  in  the  scope  of  that  phrase. 
'the  best  interest  of  th«  child.' " 

And  in  the  course  of  the  (4[>lidoD'the  court 
remarked  that: 

"Too  much  disposition  is  manifested  in  some 
cases  to  consult  not  the  permanent  well-being  of 
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th«  child  so  much  aa  Ha  inunediate  enjoyment; 
to  stand,  not  at  the  center  of  the  whole  circum- 
ference of  the  facts  making  up  the  life  of  the 
child  from  cUIdbood  to  manhood  or  womanhood, 
but  in  that  segment  of  those  facta  relating  to 
what  merely  will  make  the  cliild  happy  at  the 
axe  he  may  be  when  the  custody  is  determined." 

And  then,  In  glTlng  what  it  thinks  is  meant 
by  the  best  Interest  of  tbe  child,  the  court 
says: 

It  is  "that  which,  in  the  whole  view  from  the 
axe  at  which  the  children  are  when  the  couit 
is  called  upon  to  decide  to  the  years  of  majori- 
ty, most  surely  will  build  up  fine  characters  and 
make  them  fit  for  the  successful  discharge  of 
the  duties  devolving  upon  them  as  men  and 
women  ;  not  that  which  merely  gilds  with  rain- 
bow hues  the  childhood  sky." 

Under  all  the  circumstances  disclosed  in 
this  record,  many  of  which  It  is  deemed  best 
not  to  specify  more  particularly  than  has 
been  done,  we  think  the  chancellor  was  right 
in  his  decree  of  June  4, 1914,  when  he  award- 
ed the  custody,  of  the  boy  to  bis  father. 
Looking  to  the  future,  and  taking  Into  con- 
sideration the  whole  of  Ills  career  and  the 
proper  equipment  he  should  have  to  meet 
the  responsibilities  of  life,  we  believe  that 
the  Influence  and  training  of  his  father  and 
the  benefits  of  his  father's  society  are  what 
Is  best  for  hUu  now.  He  is  about  to  enter 
upon  one  of  the  most  critical  periods  of  life 
and  needs  a  father's  advice  and  direction; 
and  it  is  of  vital  and  far-reaching  importance 
that  he  should  know  of  his  father's  love,  and 
have  respect  and  confidence  in  him. 

With  regard  to  the  modification  of  the  de- 
cree by  the  order  of  September  22,  1914,  we 
do  not  think  there  was  anything  shown  to 
have  transpired  since  the  decree  of  June  4th 
requiring  such  modification.  It  Is  not  nec- 
essary to  decide  whether  the  court  had  pow- 
er to  modify  the  former  decree  at  this  sub- 
sequent term  in  the  absence  of  any  new  facts 
arising  to  justify  a  modification,  as  the  de- 
cree of  June  4th  seems  to  be,  on  its  face,  a 
temporary  and  experimental  order,  not  In- 
tended aa  a  final  adjudication  of  the  matter, 
but  only  as  a  preliminary  disposition  of  the 
boy  in  order  to  see  how  matters  would  work, 
and  to  enable  the  court  to  finally  make  np  Its 
mind  as  to  what  should  be  done.  What  we 
mean  to  say  is  that  there  was  nothing  devel- 
oped on  the  later  hearing  really  militating 
against  the  father's  fitness  to  have  charge  of 
his  son  or  reflecting  on  ids  oare  and  disposi- 
tion of  him  during  the  summer.  The  evi- 
dence failed  to  show  that  the  school  at  which 
the  boy  was  placed  was  unfit  or  Improper,  or 
that  his  physical,  moral,  or  spiritual  needs 
were  neglected  and  Ignored.  The  school  Is 
undoubtedly  one  of  the  best  of  Its  kind  In 
the  United  States.  The  most  that  can  be 
said  against  the  advisability  and  wisdom  of 
the  father's  disposition  of  the  boy  during  the 
summer  is  that  the  boy  was  far  from  home 
and  alone  amcmg  strangers.  However,  in  the 
main,  he  seems  to  have  been  hai^y  and  am- 
tented  while  there,  though,  of  course,  in  his 
correspondence  with  his  m*ther  tie  exjiH-eseed 


a  very  natural  desire  to  see  ber:  but  bla 
growth  and  splendid  ptiysical  condition  nega- 
tive any  Idea  that  he  was  not  well  cared  for 
or  tliat  he  suffered  any  real  Injury  or  barm. 
It  is  said  that  this  placing  vt  the  boy  off 
at  school  shows  that  the  father  does  not  real- 
ly desire  the  society  of  his  child,  and  that  It 
displays  a  want  of  sympathy  for  Mm  and  a 
lack  of  regard  for  the  boy's  feelings.  We  do 
not  80  regard  it  The  situation  In  whidi  the 
father  was  placed  should  be  borne  in  mind. 
Although  the  decree  gave  Urn  the  custody  of 
the  child  it  was  plainly  a  tonporary  trial  ar- 
rangement, to  last  only  for  a  short  time,  at  the 
end  of  which  the  boy  was  to  be  brought  bade 
Into  court  with  the  whole  matter  of  his  cus- 
tody open  for  consideration.  The  time  afford- 
ed was  entirely  too  short  for  the  father  to  es- 
tablish any  permanent  arrangement  for  the 
custody  of  his  child  nor  indeed  could  be  do 
so  as  long  as  the  question  of  final  custody  re- 
mained open  and  nndetermined.  The  evl- 
<lence  shows  that  while,  and  so  long  as,  the 
father  and  his  present  wife  were  away  from 
Kansas  City,  the  relations  between  them  and 
the  boy  who  was  vrlth  tht^m,  were  loving  and 
pleasant,  and  the  old  feelings  of  confidence 
and  respect  were  In  process  of  t>eiiig  restor- 
ed ;  but  a  return  to  Kansas  City  marked  the 
revival  of  the  unfavorable  Indications  and  un- 
pleasant experiences.  If  the  father  kept  the 
boy  in  Kansas  City  he  could  not  refuse  to 
allow  him  to  visit  his  mother's  household 
frequently,  and  hence  the  situation  would  be 
no  better  than  before.  Besides,  there  is  evi- 
dence to  the  effect  that  the  boy  while  in  Kan- 
sas City  was  being  subjected  to  the  unpleas- 
ant notoriety  produced  by  this  contest,  and 
it  was,  therefore,  best  for  Iilm  that  he  be  tak- 
en out  of  the  zone  of  that  Influence.  The  boy 
had  lost  practically  one  schocd  year  during 
his  second  trip  to  Europe.  After  the  decree 
of  June  4th  he  had  expressed  to  his  father 
a  desire  to  attend  West  Point,  and  manifest- 
ed considerable  taste  and  interest  in  mili- 
tary matters.  Therefore,  thinking  the  boy 
could  catch  up  the  year  he  had  lost,  and  that 
It  would  be  best  for  him  at  this  time  to  get 
away  from  the  conflicting  Influences  of  two 
households  and  the  turmoil  and  strife  of  Ms 
parents  concerning  him,  the  father  took  tals 
son  to  this  academy  for  boys  where  he  could 
be  taught  habits  of  regularity,  self-control, 
neatness,  and  obedience,  and  recdve  training 
that  would  prepare  him  to  enter  West  P<dnt 
should  he  continue  In  his  desire  for  a  mllt- 
taiy  career.  It  may  be  that  the  boy  was  too 
young  to  have  any  final  or  definite  Ideas  as 
to  a  military  career,  and '  doubtless  his  ex- 
pressed preference  therefor  was  but  the  mani- 
festation of  a  t>oyish  love  for  the  mere  showy 
attractions  of  a  military  life.  But  the  father 
should  not  be  blamed  for  responding  to  what 
he  thought  was  the  manifestation  of  the  boy's 
natural  bent  and  make-up.  Nor  do  we  attadt 
any  importance  either  way  to  the  fact  that 
the  boy,  having  spent  a  sonnm  in  the  school 
In  question,  from  which  he  could  see  West 
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Point  at  dose  range  and  obtain  a  better 
knowledge  of  what  a  military  career  involves, 
has  now  no  desire  therefor.  It  neither  means 
that  his  experiences  of  the  sununer  were  a 
hardship  upon  him,  nor  that  his  mothec  sub- 
seqnently  ikflnenced  blm  to  change  his  mind 
in  r^ard  to  the  profession  of  arsis.  It  Is 
rare  that  a  boy  of  his  age  has  any  well^ound- 
ed  idea  as  to  what  he  is  to  do  or  be;  but 
the  training  he  was  getting  at  this  school, 
while  It  had  military  features,  was  in  reality 
of  a  g«ieral  educational  nature,  and  would 
prepare  him  to  enter  any  field  be  might  aft- 
erwards choose.  The  fatier  was  not  attempt- 
ing to  arbitrarily  force  upon  blm  a  profes- 
sion, regardless  of  the  boy's  wishes  and  de- 
sires. We  agree  with  the  trial  court  that 
what  the  boy  needs  now  most  of  all  Is  a 
place  in  bis  father's  home  and  the  coBQ>anlon- 
sbip  of  bis  father  as  a  comrade ;  and  that  is 
what  the  father  must  give  if  the  latter  is  to 
regain  the  place  he  once  had  In  the  affections 
of  his  aaa.  But  in  the  short  time  allotted  to 
the  father  under  the  order  of  June  4tb,  there 
was  no  opportxmity  for  this  to  be  accom- 
plished, under  the  circumstances  In  whicb 
both  father  and  son  were  then  placed.  The 
evidence  is  that  the  father  pr<^>oseB.to  take 
.  the  son  Into  his  home  and  be  a  conu'ade  to 
his  boy  If  tba  latter  be  given  definitely  Into 
his  controL  It  is  upon  this  vnderstandlng 
that  we  make  the  dlsposltl<»i  hereinafter  di- 
rected. 

There  was  no  evidence  offered  at  the  bear- 
ing in  May  and  June  to  controvert  the  facts 
presented  by  the  father  In  support  of  his 
eUdm  for  the  cnstody  of  bia  boy.    And  at  the 
September  hearing  the  sole  issue  was  as  to 
the  care  taken  of  the  boy  daring  the  sum- 
mer.   There  was  no  evidence  adduced  at  tbls 
time  calling  for  so  great  a  modlflcatien  of 
the  terms  of  the  order  made  In  June.    The 
evidence  Justifying  the  placing  of  the  boy  in 
the  father's  custody  was  Just  as  strong  and 
Impressive  In  September  as  It  vraa  in  June, 
and  no  facts  were  shown  to  Impeach  it    We 
are  unable  to  see  anything  to  Justify  the  di- 
vided custody  made  by  the  last  order.    Ac- 
cording to  It  the  boy  is  to  be  "under  the  di- 
rection of  his  mother"  frcHn  5  p.  m.  Friday 
of  each  week  till  6  p.  m.  Sunday,  and  from 
June  10th  to  August  1st  of  each  year.    Con- 
sequently the  father  has  no  oiq;>ortunlty  to 
aee  or  be  with  his  boy  on  Saturdays,  and  on- 
ly for  one-half  of  10  Sundays  In  the  year,  and 
never  at  Christmas  time.    This  division  of 
autborfty  would,  in  our  (pinion,  result  in 
great  harm  to  the  boy.    Neither  parent  could 
exercise  any  salutary  control  under  that  aita- 
atlon,  and  the  conditions  disclosed  by   the 
evidence  In  this  case  would  not  Improve  but 
srovr    worse.     The   Highest  Authority  has 
said,  "No  man  can  serve  two  masters,"  and 
He  understood  humanity  as  no  other  ever  did. 
A  divided  custody  will  undoubtedly  keep  the 
cblld   constantly   embroiled  in  bis  parents' 
dissensions.    He  "should  have  a  home  with 
4Hie  or  the  other  of  bis  parents  and.  not  be 


shifted  from  one  to  the  other  at  brief  inter- 
vals." Dlmmitt  V,  ©Immltt,  167  Mo.  App. 
94,  loc.  dt.  103,  100  8.  W.  U07.  It  Is  detrl- 
mental  to  tbe  welfare  of  a  ddid  to  shift  It 
from  family  to  family.  State  ex  rel.  v.  Bird, 
253  Mo.  671,  162  S.  W.  119.  The  child  should 
not  be  troubled  with  its  iwrents'  'Quarrels. 
D' Alton  V.  D' Alton,  4  Prob.  Dlv.  (EJng.)  87, 
They  should  not  be  made  "the  sport  of  never 
ending  contests  between  rival  claimants  for 
their  cnstody  and  contr<4"  uor  a  "bone  of 
contention,  an  apple  of  discord  and  constant 
casus  belli  between  them."  People  ez  reL  v. 
Brooke,  35  Barb.  (N.  I.)  85,  loc.  clt  87. 

Since  tbe  sabmisaion  of  this  case  we  have 
been  informed,  through  supplemental  briefs 
filed  by  both  sides,  that  tbe  father  has  remov- 
ed from  Kansas  City  and  has  established  his 
h(wie  In  Washington,  D.  C.  This  requires  us 
to  notice  that  feature  of  the  decree  which 
speaks  of  tbe  residence  of  the  parties,  and  to 
also  determine  tbe  question  of  the  removal  of 
the  bay  to  Washington  dty^ 

[7]  The  divorce  suit  and  decree  therein 
r^idered  in  the  circuit  court  of  Jackson  coun- 
ty vested  Jurisdiction  in  said  court  to  pass 
upon  the  custody  of  the  child,  and  that  Juris- 
diction continues  untU  tbe  boy  reaches  bis 
majority.  Wald  v.  Wald,  168  Mo.  Am>.  377, 
1£1  S.  W.  786.  Both  parents  were  parties 
to  the  divorce  salt,  and  hence  are  personally 
bound  by  Its  decrees  and  orders.  And  those 
orders  are  controlling  ai>on  and  will  be  recog- 
nized by  tbe  courts  of  other  states.  So  that 
a  removal  of  the  child  to  Washington  city 
is  not  a  taking  of  the  child  beyond  tbe  Juris- 
diction of  the  court  in  the  sense  that  the 
court  would  thereby  lose  jurisdiction  to 
change  its  order  in  .the  future  should  subse- 
quent events  require  It.  The  Jurisdiction  of 
the  court  over  the  child  will  not  be  ousted 
thereby.  State  ex  rel.  v.  District  Court,  46 
Mont  425,  128  Pac.  590,  loc.  dt  693 ;  Mor- 
rill V.  Morrill,  83  Conn.  479,  77  Atl.  1;  Stet- 
son V.  Stetson,  80  Me.  483,  loc.  clt  485,  16 
AtL  60;  Bally  v.  Schrader,  34  Ind.  260; 
Wakefield  v.  Ivee,  85  Iowa,  238.  In  tbe  Stet- 
son Case  It  Is  said  tbe  awarding  of  tbe  cus- 
tody to  a  parent  may  result  in  the  removal 
of  the  child  beyond  the  limits  of  the  state  In 
any  case,  since  there  is  no  authority,  except 
In  cases  of  crime,  to  prevent  the  parent'a  im- 
mediate removal  to  another  state ;  but  that 
since  Jurisdiction  has  attached,  then  even 
though  the  parent  and  child  may  not  be  per- 
sonally within  tbe  Juriadictlon  of  the  court, 
the  subject-matter  Is  and  the  court's  Judg- 
ments will  be  valid  and  binding. 

The  courts  have  not  he^tated  to  allow  a 
parent,  to  whom  the  child  has  been  awarded, 
to  take  It  to  another  state,  or  even  to  a  for- 
eign country,  when  the  best  interests  of  the 
diild  would  be  subserved  thereby.  Tatum  v. 
Davis,  144  Mo.  App.  126,  128  S.  W.  766 ;  In 
re  Bullen,  28  Kan.  781 ;  Stetson  v.  Stetson, 
supra ;  Wilson  v.  Mitch^l,  48  Colo.  464,  lU 
Pac.  21,  30  L.  B.  A.  (N.  S.)  507 ;  Ex  parte 
Davldge,  72  &  a  16,  51  3.  B.  869;   Wood  v. 
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Wood,  B  Paige's  Ch.  (N.  T.)  596,  28  Am.  Dec. 
451;  Campbell  v.  Campbell,  37  "Wis.  206; 
Grlffln  V.  Griffin,  18  Utah,  98,  loc.  clt  110, 
65  Pac.  84;  Giles  ▼.  Giles,  80  Neb.  624,  46 
N.  W.  916 ;  A'dams  t.  Adams,  1  Dnv.  (62  Ky.) 
168,  loc.  clt.  170;  Bedolfe  v.  Bedolfe,  71 
Wash.  60,  127  Pac.  594;  United  States  v. 
Savage  (C.  C.)  91  Fed.  490 ;  Freeman  v.  Free- 
man, 94  Mo.  App.  504,  loc.  clt  507,  68  S.  W. 
389;  Brown  t.  Brown,  53  Mo.  App.  453.  As 
showing  what  the  parties  thonght  concerning 
the  residence  of  the  child  in  Kansas  City 
when  they  entered  into  the  contract  of  No- 
vember 9,  1909,  it  may  be-  well  to  observe 
that  said  contract  provides  that  'the  wife 
at  this  time  [is]  neither  to  be  understood  as 
folly  assenting  to  the  continued  residence  of 
the  child  in  Kansas  City,  Mo.,  nor  as  definite- 
ly objecting  thereto;  that  matter  being  left 
open  as  hereinafter  provided."  The  provi- 
sion referred  to  called  tot  the  matter  to  be 
settled  by  the  conrt  in  case  the  parties  could 
not  agree  upon  a  proposed  change  of  the 
child's  residence.  During  the  years  the  child 
has  been  with  its  mother  she  has  twice  taken 
It  to  E}arot>e,  being  at  one  time  away  from 
the  United  States  from  November  tUl  July. 
So  that  unless  the  removal  of  the  diild  will 
injuriously  affect  its  welfare,  there  is  no  le- 
gal reason  for  refusing  the  father  permissicHi 
to  do  so.  But  no  objection  cm  the  boy's  ac- 
count can  be  made  to  Washington. 

[t]  We  take  judicial  knowledge  of  the  fact 
that  Washington  city,  the  capital  of  our 
country,  is  an  excellent  plaioe  for  the  resi- 
dence of  this  boy.  The  edaoatl<nial  features 
and  opportunities  there  afforded  are  unsur- 
passed anywhere.  The  only  qneatlon  that  can 
be  raised  against  taking -the  boy  there  is  that 
his  mother  will  be  deprived  of  the  opportuni- 
ty of  seeing  him.  But  this  can  be  provided 
for.  Again,  as  intimated  hereinabove,  we 
believe  that  it  is  best  for  tlie  boy  to  get  away 
from  the  scene  of  this  unhappy  contest  and 
be  free  from  the  conflicting  influences  of  two 
households  so  diametrically  opposed  in  their 
thoughts  and  feelings  toward  each  other  and 
in  their  views  of  what  is  of  real  worth  in 
American  Ufa  The  father  has  never  shown 
the  least  desire  to  prejudice  the  boy  against 
his  mother;  on  the  other  hand,  in  the  limit- 
ed opportunity  he  has  had  he  has  endeavored 
to  teach  blm  to  respect  and  love  his  mother 
and  to  be  careful  in  observiag  his  duties  to 
her.  So  that  there  is  no-  danger  of  the  boy 
ceasing  to  love  his  mother. 

We  are,  therefore,  of  the  opinion  that  the 
cause  should  be  reversed  and  remanded  with 
directions  to  award  the  custody  of  the  boy 
to  the  father,  and  that  he  be  permitted  to 
take  his  son  out  of  this  state  to  the  dty  of 
Washington  where  he  now  resides ;  that  the 
mother  be  permitted,  at  convenient  times  and 
periods,  to  visit  her  son  at  Washington  amid 
saltable  surroundings  and  under  as  pleasant 
conditions  as  the  situation  will  permit,  nei- 
ther parent  to  do  anything,  either  in  spirit 
or  toy  word  or  deed,  to  keep  alive  in  hla  mind 


the  unwholesome  mMnories  of  the  dUFerencei 
which  unhappily  have  affected  and  separated 
them.  The  boy  should  correspond  regularly 
with  bis  mother,  and  she  must  be  kept  inform- 
ed as  to  his  health,  development,  progress,  and 
welfare.  And  lest  the  expense  of  the  visits 
to  see  her  son  be  too  heavy  a  tax  upon  the 
mother  and  too  great  a  limitation  upon  her 
opportunities  of  seeing  her  boy,  the  latter  is 
to  be  pernlitted  to  visit  his  mother  for  a 
month  each  year  during  vacation,  the  expense 
of  the  boy  in  going  from  and  returning  to  his 
home  to  be  borne  by  the  father.  It  is  assum- 
ed, of  course,  that  care  will  be  taken  during 
these  visits  to  avoid  everything  which  may 
have  a  tendency- to  lessen  the  father's  influ- 
ence, else  this  may  result  in  the  discontinu- 
ance of  such  visits.  The  parties  to  this  suit, 
and  it  Is  hoped  the  boy  also  in  a  year  or  so, 
cannot  fail  to  see  that  it  Is  to  the  best  inter- 
ests and  happiness  of  all  concerned,  especial- 
ly of  the  boy  himself  (whom  both  parents 
love),  that  all  abould  earnestly  and  unselfish- 
ly strive  to  make  the  best  of  the  situation. 
Under  the  circumstances,  no  arrangement  can 
be  made  that  will  not  involve  pain  and  sor- 
row, and  stricken  hearts  should  and  must  be 
guided  by  that  anselflsh  love  whidi  "se^etb 
not  Its  own." 

The  judgment  Is  reversed,  and  the  cause 
is  remanded  with  directions  to  enter  a  decree 
in  accordance  with  the  requirements  herdn- 
above  set  out    All  concur. 

On  Motion  to  Modify  Decree. 

Since  the  announcement  of  the  tot^oing 

opinion,  plaintiff  has  filed  a  motion  praying 
that  the  decree  be  modified  in  a  number  of 
particulara  Each  of  these  has  been  carefully 
considered.  We  have  no  desire  to  make  the 
terms  of  our  decree  any  harder  to  be  home 
than  necessity  requires,  and  are,  therefore, 
willing  to  make  any  modification  which  does 
not  materially  change  the  disposition  of  the 
case  as  made  in  the  foregoing  opinion,  and 
that  will  not  interfere  with  or  affect  the  real 
welfare  and  best  interests  of  the  child.  We 
are,  however,  clearly  of  the  <v>liii<Mi  that, 
with  possibly  one  exception,  all  of  these  sug- 
gested modifications  should  be  denied.  Some 
of  them  have  for  their  basis  reasons  which 
could  be  advanced  against  any  disposltioD  of 
the  child  that  might  be  made,  and  they  rest 
on  nothing  more  than  what  might  be  conceiv- 
ed of  as  a  possibility  in  the  future,  though 
there  is  nothing  in  the  evidence  to  justify  the 
thought  that  they  will  arise.  Certain  other 
requested  modifications  should  be  refused  be- 
cause the  result  of  their  adoption  would  be 
to  subject  the  boy  to  the  injurious  effects  of 
divided  authority,  which  it  is  so  important  to 
av(dd.  Still  others,  we  think,  are  wholly  on-  - 
necessary  as  there  is  nothing  in  the  evidence 
to  justify  their  Insertion  In  the  decree  and, 
if  Included,  would  involve  a  gratuitous  as- 
sumption upon  our  part  unnecessarily  reflect- 
ing upon  the  parUes  hereto.  Our  decree  la 
made  upon,  the  aasi^niptlon,  and  we  confident- 
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ly  expect,  tluit  not  only  tbe  parents  of  this 
boy  and  the  boy  hlmaelf,  but  every  one  else 
connected  with  this  unhappy  controTersy, 
wUl  80  conduct  tbemselTes  as  to  assist,  in 
good  faltb  and  to  the  utmost  of  their  ability. 
In  carrying  out  tbe  spirit  and  intent  of  this 
decree. 

"With  regard  to  one  suggested  modification, 
however  (the  exception  above  noted),  we  have 
concluded,  not  without  some  besltatl<xi,  that 
its  adoption  wUl  not  affect  or  Interfere  with 
the  purpose  sought  to  be  accomplished  by  the 
decree.  If  future  experience  should  develop 
that  It  does  so  interfere,  then  it,  like  any  of 
the  other  terms  of  the  decree,  can  be  chang- 
ed. That  modification  is  this:  In  addition  to 
tbe  visit  of  one  month  during  tbe  summer 
vacation  of  each  year,  hereinbefore  provided 
for,  the  boy  shall  be  permitted  to  visit  his 
mother  for  one  full  week  at  tbe  Christmas 
lu^days,  tbe  mother  to  bear  the  expense  of 
such  Christmas  visits.  This  modlflcatlcm  of 
the  decree  will  be  a  break  in  the  11  months' 
separation  of  mother  and  son,  and,  if  they 
make  good  use  of  the  iKlvlIege  thereby  grant- 
ed, no  iU  effects  can  come  therefrom.  It  is 
in  the  confident  belief  that  they  will  do  so 
that  this  modification  of  the  decree  Is  made. 
All  .concur. 


CBOSS  T.  CSSIOAGO,  B.  ft  Q.  B.  CO. 

(No.  11633.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  14,  1915.    Rehearing  Denied 

July  2,  1915.) 

1.  CoionsBCE  ®=a8— Action  fob  Tnjttbt— Fkd- 

BBAIi  ElfPLOTEBS'  LlABrLITT  ACT. 

A  roundhouse  employe's  action  for  personal 
injury  against  his  employer,  engaged  in  inter- 
state commerce,  was  a  suit  under  tbe  federal 
Employers'  Liabflity  Act  (Act  April  22,  1908,  c. 
149,  85  Stat  65,  as  amended  by  Act  April  6, 
1910,  c.  143,  36  Stat  291  [U.  S.  Comp.  St  1913, 
H  8657-^8666]). 

[Ed.  Note. — For  other  cases,  see  (Commerce, 
Cent  Dig.  {  5;   Dec.  Dig.  «=»8.] 

2.  Appeal  and  Erbob  <&=9999  —  Bsview  — 
Question  of  Fact. 

On  appeal  from  a  verdict  for  plaintiff,  the 
evidence  in  his  behalf  must  be  accepted  at  its 
full  face  valne. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Die.  |{  8912-3921,  3923,  3924; 
Dec.  Dig.  «=»999.] 
S.  Masteb  and  Sebvant  ©=278— Action  fob 

INJUBT— StrFFICIENCY  OF  EVIDENCE— NEOLI- 
OENCB. 

In  a  roundhouse  employe's  action  for  per- 
sonal injury  from  stepping  off  a  ladder  upon  a 
piece  of  hose  lyui^  on  ue  ground,  evidence  Jteld 
to  support  a  finding  that  defendant  was  negli- 
gent in  aUowing  the  hose  to  lie  so  long  on  the 
ground  where  the  employ^  walked. 

[XJd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  954,  956-958,  960-969, 
071,  972,  677;   Dec.  Dig.  <S=»27&j 

4.  OoMHEBCK  «=s8— Fedxbal  Ekplotkbs'  Lja- 
BTUtr  Act— AssuicPTioH  of  Bisk— Oonoxjb- 
BiNO  Neglioencic  of  Masteb. 

Where    defendant   railroad    company    was 

negligent  in  leaving  a  piece  of  aonap  hose  for 


several  days  in  the  spot  where  plaintiff,  employ- 
ed in  interstate  commerce,  stumbled  over  it  in 
descending  from  a  ladder,  placed  by  himself  to 
work  on  an  engine,  and  though  plaintiff  was  al- 
so negligent  in  knowingly  placing  the  ladder 
there,  which,  under  the  federal  Employers'  Lia- 
bility Act,  would  not  preclude  recovery,  but 
merely  proportionally  reduce  the  damages,  while 
assumption  of  tbe  risk,  under  the  same  law, 
would  be  a  complete  defense,  yet  since  what 
risks  are  assumed  by  the  employ^  are  left  by 
the  act  to  be  decided  by  the  local  law,  and  tbe 
Missouri  courts  follow  the  local  law,  by  which 
an  employe  does  not  assume  the  risk  of  the 
employer's  negligence,  defendant's  demurrer  to 
the  evidence  was  properly  overruled,  whether 
plaintiff's  act  in  placing  the  ladder  was  contribu- 
tory negligence  or  assumption  of  the  risk. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  6 ;   Dec.  Dig.  <S=>8.] 

6.  Masteb  and  Sebvant  ^=»204  —  Pebsonai. 
IwjUBY  —  AsenicFTioN  OF  Risk  —  Fedekai. 

RUI.E. 

Under  the  federal  Employers'  Liability  Act, 
leaving  the  rule  of  assumption  of  risk  In  force, 
except  in  the  case  of  the  carrier's  violation  of  a 
federal  .statute,  the  servant  assumes  tbe  risk, 
even  as  to  dangers  arising  out  of  the  master's 
negligence,  provided  he  knows  of  and  appreciates 
Ibem  and  continues  to  work  without  complaint. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ${  544-546 ;  Dec.  Dig.  «=» 
204.] 

6.  Masteb  and  Sebvant  e=>226  —  Pebsonai. 
Injubt  — Assumption  of  Risk  —  MiasouBi 
Rxtle. 

Tbe  rale  in  Missouri  is  that  the  servant 
does  not  assume  the  risk  of  dangen  arising  out 
of  the  master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {§  659-667 ;  Dec.  Dig.  ®=> 
22a] 

7.  Ooubts  «=3872— Fedbbai,  CotJBTS— Cokuon 

JJAW. 

The  federal  courts  determine  for  themselves 
what  the  common  law  is,  especially  when  pass- 
ing upon  matters  of  general  law,  such  as  the 
reeponsibility  of  ioterstate  railroads  to  servants 
engaged  in  interstate  commerce,  in  which  case 
they  do  not  feel  called  upon  to  accept  the  views 
of  state  courts,  but  exercise  an  independent  judg- 
ment as  to  what  is  or  is  not  the  true  rule  of  the 
common  law. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  H  977-979;  Dec  Dig.  <8=»372.] 

8.  Comke;bce  €=»8— Federai.  EjUplotkbs'  li- 
ABiuTT  Act— Effect. 

Federal  Employers'  Liability  Act  sought  to 
regulate  the  liability  of  interstate  carriers  to 
their  employers  and  establish  a  policy  for  all, 
superseding  the  liability  as  determined  by  the 
several  states. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  6;    Dec.  Dig.  «=>&] 

9.  Masteb  and  Sebvant  €=»203  —  Mastbb's 
LiABiLiTT  —  Assumption  of  Risk  —  What 
Law  Qovebns. 

In  a  roundhouse  employe's  action  for  per- 
sonal injuries  against  hfs  employer,  an  inter- 
state carrier,  brought  under  tbe  federal  Em- 
ployers' Liability  Act,  which  leaves  the  rule  of 
assumption  of  risk  in  force,  except  In  cases  of 
the  carrier's  violation  of  a  federal  statute,  the 
Missouri  courts  will  apply  the  Missouri  rule  as 
to  the  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  538-543 ;  Dec.  Dig.  «a> 
203.] 
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10.  Nbquobnce  «=»101— Compabative  Neo- 

UGENOB— MEASTJRE     OF     DAMAGES— FEDERAL 
EirPLOTERS'   LlABILITT  AcT. 

In  a  roundhouse  employfi's  action  for  per- 
sonal injury  brought  under  the  federal  Employ- 
ers' Liability  Act,  under  which  contributory  neg- 
ligence merely  diminishes  the  damages,  servants 
puilty  of  contributory  negligence  cannot  recover 
full  damages,  but  only  an  amount  proportional 
to  the  full  amount  as  the  negligence  attributable 
to  the  defendant  bears  to  the  entire  negligence 
of  both. 

[Rd.  Note.— For  other  cases,  See  Negligence, 
Cent.  Dig.  §§  85,  163,  164,  167;  Dec.  Dig.  <8=> 
101.] 

11.  Apfeai,  and  Ebkob  <3»1064  —  Habiojcss 

BBBOB— iNBTBUCnON. 

In  such  action,  error,  in  an  instruction  as 
to  damages  with  relation  to  contributory  negli- 
gence, was  prejudicial,  where  whether  it  would 
be  more  favorable  to  defendant  or  not  depend- 
ed upon  the  relative  amount  of  negligence  the 
jury  charged  against  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4219,  4221^224;  Dec.  Di«. 
O=>1064.] 

Appeal  from  Circuit  Court,  Linn  County; 
Fred  Lamb,  Judge. 

Action  by  John  B.  Cross  against  the  Chica- 
go, Burlington  &  Qulncy  Railroad  Company. 
Judgment  for  plalntilT,  and  defendant  ap- 
peals.   Rerersed  and  remanded. 

Bailey  &  Hart,  of  Brookfleld,  J.  0.  Carr, 
of  Cameron,  and  M.  O.  Roberts,  of  St  Joseph, 
for  appellant  Bresnehen  A  West,  of  Brook- 
fleld, for  respondent 

TRIMBLE,  J.  Respondent  was  employed 
in  appellant's  roundhouse  at  Brookfleld,  Mo. 
When  not  engaged  in  operating  the  turn- 
table, his  duty  was  to  wipe  engines.  In  do- 
ing this,  a  ladder  was  used  on  which  to  as- 
cend and  descend  from  the  engine;  and  per- 
haps the  employs  stood  on  the  ladder  at  times 
during  the  wiping  process.  While  thus  work- 
ing on  an  engine,  he  received  a  signal  to  go 
at  once  to  the  turntable.  He  descended  the 
ladder,  and,  in  stepping  from  the  last  rung 
to  the  ground,  his  right  foot  trod  upon  a 
piece  of  hose  three  or  four  inches  in  diameter 
lying  on  the  ground,  whereby  his  ankle  was 
turned  and  badly  sprained.  This  suit  for 
damages  resulted,  in  which  it  was  charged 
that  the  defendant  was  negligent  In  placing 
and  permitting  said  piece  of  hose  to  remain 
on  the  ground  at  a  place  much  used  by  em- 
ployes in  working  about  said  engines,  where- 
by said  place  was  rendered  dangerous  and 
unsafe. 

[1]  The  petition  alleged,  and  the  evidence 
showed,  that  the  defendant  was  an  interstate 
common  carrier  by  railroad,  and  that  plain- 
tiff was  in  its  employ  and  engaged  in  inter- 
state commerce  at  the  time.  The  suit  is 
therefore  under  the  federal  Employers'  Lia- 
bility Act  (35  Stat  at  Large,  p.  65,  c.  149,  as 
amended  by  Act  April  5,  1910,  36  Stat  at 
Large,  p.  291,  c.  143).  The  answer  pleaded 
contributory  negligence  and  assumption  of 
Hsk. 

[2,  3]  In  Tlew  of  the  verdict  in  plaintlfTs 


favor,  we  most  accept  the  evidence  in  plain- 
tiff's behaif  at  its  full  face  value,  and  it 
shows  that  the  hose  on  which  plaintiff  step- 
ped was  a  piece  of  "scrap"  or  "Junk"  hose 
about  six  or  seven  feet  in  length.  It  had  been 
used  in  "blowing  out"  engines,  but  had  been 
run  over  and  cut  off,  so  that  it  was  no  long- 
er fit  for  use  but  should  have  gone  to  the 
scrap  heap.  It  was  lying  on  the  ground  at 
the  side  of  the  engine  on  which  plaintiff  was 
at  work,  and  had  been  lying  there  for  sev- 
eral days.  The  evidence  further  shows  that 
defendant's  rules  required  the  foreman  to 
see  that  the  house  was  kept  clean  and  in  good 
order,  and  that  the  workmen  performed  their 
duties  properly.  He  had  under  him  five 
men  whose  dut^  It  was  to  "pick  up  all  ma- 
t^ial  and  everything  in  the  roundhouse  and 
sweep  the  floors  every  day  and  clean  np," 
and  it  was  the  duty  of  these  men,  if  there 
was  a  piece  of  scrap  hose  lying  on  the  ground, 
to  pick  it  up  and  put  it  on  the  scrap  pile. 
While  there  was  evidence  that  the  hose  used 
In  blowing  out  an  engine  was  attadied  to  a 
hydrant  midway  between  two  engines  in 
their  stalls,  and  ttiat  such  hose  lay  on  the 
ground  until  the  blowing  out  process  was 
over,  yet  the  evidence  was  that,  as  soon  as 
the  process  was  over,  the  hose  was  takm  off 
to  another  engine;  it  was  not  allowed  to 
remain  on  the  floor  indefinitely.  Nor  is  there 
any  evidence  that,  during  the  time  the  hose 
was  in  use,  it  was  lying  close  to  the  engine 
where  the  wipers  worked;  but  there  was 
evidence  that  the  piece  of  scrap  on  which 
plaintiff  stepped  "had  been  thrown  back 
there"  (that  is,  close  to  the  engine  side), 
where  it  was  trod  upon  by  plaintiff  when  he 
stepped  from  his  ladder. 

l^om  the  foregoing  rCsumft  of  the  evidence 
in  plaintiff's  behalf,  we  think  It  clearly  ap- 
pea,rs  that  there  was  sufficient  evidence  to 
support  a  finding  that  defendant  was  negli- 
gent In  allowing  the  piece  of  scrap  hose  to 
lie  so  long  on  the  ground  at  a  place  where 
the  employes  walked.  Johnson  v.  Kansas 
City  Bolt  &  Nut  Co.,  172  Mo.  App.  214,  157 
S.  W.  665. 

This  brings  us  to  the  matters  raised  in  de- 
fendant's answer,  namely,  contributory  neg- 
Ugenee  and  assumption  of  risk.  With  regard 
to  contributory  negligence,  the  Employers' 
Liability  Act  abrogates  the  rule  which  allows 
it  to  bar  a  recovery,  and  merely  permits  such 
negUgence  to  diminish  the  damages.  See  sec- 
tion 8  of  said  act  But  said  act  leaves  the 
rule  of  "asBumptlOTi  of  risk"  still  In  force, 
except  In  the  case  of  a  violation  by  the  car- 
rier of  a  federal  statute.  So  that,  If  plaintiff 
in  this  case  was  guilty  of  contributory  negli- 
geitce,  that  will  only  result  in  a  diminution 
of  his  recoverable  damages.  Bnt,  If  he  as- 
sumed the  risk,  It  will  defeat  his  recovery 
entirely. 

[4]  Upon  this  branch  of  the  case,  the  evi- 
dence of  Plaintiff  indisputably  shows  that  the 
piece  of  acrap  hose  had  been  lying,  where 
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plaintiff  stepped  on  it,  for  several  days. 
Plaintiff  admitted  that  be  bad  seen  this  par- 
ticular piece  of  bose  tber6  several  times;  be 
bad  seen  It  for  several  days  and  knew  it  was 
l3rlns  there;  that  be  himself  set  the  ladder 
rl^ht  down  by  the  hose;  that  the  Injury 
occurred  about  3  o'clock  In  the  afternoon  of 
October  13, 1913,  and  he  could  have  seen  the 
hose  as  he  came  down  the  ladder,  If  he  had 
looked  for  It. 

It  would  seem  that  the  act  of  plaintiff  in 
Betting  the  foot  of  the  ladder  down  close  by 
the  scrap  of  hose  he  knew  was  there,  and 
which  be  conld  have  easily  kicked  out  of  the 
way,  and  his  act  In  coming  down  the  laddei 
and  stepping  off  to  the  ground  wlthoat  look- 
ing where  be  stepped,  would  ccHistltute  con- 
tributory negligence,  since  these  were  posi- 
tive, affirmative  acts  on  his  part,  together 
with  the  neglect  or  omission  to  observe  <»re 
for  his  own  safety,  and  that  tbese  acts  with- 
out care  (L  e.,  negligence)  "contributed"  to 
his  injury  (that  is,  it  Joined  with  the  negli- 
gence ot  defendant  in  bringing  it  about).  If, 
now,  it  was  contributory  negligence  and  noth- 
ing more,  then  plaintiff's  right  to  recover  is 
not  defeated,  but  bis  damages  are  reduced. 

But  if  plaintiff  occupied  a  broader  status, 
and  if,  by  reason  of  bis  knowledge  of  the 
long-continued  presence  of  the  bose  scrap, 
of  which  he  never  complained,  he  assumed 
the  risk  of  injury  arising  therefrom,  then 
his  right  at  recovery  is  defeated.  In  which 
category  is  plaintiff  to  be  placed  in  this  case? 
It  would  seem  that  the  answer  to  this  ques- 
tion would  all  depend  upon  what  is  consider- 
ed as  constituting  assumption  of  risk.  If 
we  regard  that  rule  as  meaning  that  plain- 
tiff, knowing  of  the  defect  and  appreciating 
the  danger,  assumes  the  risk  thereof,  even 
though  the  defect  arises  from  the  defendant's 
negligence,  then  perhaps  plaintiff  should  be 
beld  to  have  assumed  the  risk  in  this  case. 
But,  if  we  follow  the  rule  that  plaintiff  does 
not  assume  the  risk  of  a  defect  arising  from 
defendant's  negligence,  then  plaintiff  should 
be  said  to  have  been  merely  guilty  of  contrib- 
utory negligence. 

[5]  The  rule  that  a  servant  assumes  the 
risk  even  of  those  dangers  arising  out  of  the 
ma.ster's  negligence,  provided  the  servant 
knows  of  and  appreciates  them,  and  he  con- 
tinues to  work  without  complaint,  is  the  one 
adopted  by  the  federal  courts.  Seaboard  Air 
lylne  Railway  v.  Horton,  233  U.  S.  492,  loc 
dt.  504,  605,  84  Sup.  Ct.  635,  640  (58' Ia  Bd. 
1062).    Justice  Pitney  here  says: 

"Bnt  risks  of  another  sort,  not  naturally  Inci- 
dent to  tbe  occupation,  may  arise  out  of  the  fail- 
ure of  the  employer  to  exercise  due  care  with  re- 
spect to  providing  a  safe  place  of  work  and 
suitable  and  safe  appliances  for  the  work. 
These  tbe  employ^  Is  not  treated  as  assuming 
until  he  becomes  aware  of  the  defect  or  disre- 
pair and  of  the  risk  arising  from  it,  unless  de- 
fect and  risk  alike  are  so  obvious  that  an  or* 
dinarily  prudent  person,  under  the  circumstanc- 
es, would  have  observed  and  appreciated-  tbem. 
•  •  *  When  the  employe  does  know  of  the 
defect,  and  appreciates  the  risk  that  is  attribut- 
able to'  it,  then  if  he  continues  in  the  employ 


ment,  without  objection,  or  without  obtaining 
from  the  employer  or  his  representative  an  as- 
surance that  the  defect  will  be  remedied,  the 
employe  assumes  the  risk,  even  though  it  arise 
out  of  the  master's  breach  of  duty." 

Seek  also,  Texas  &  Padflo  R.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  18  Sup.  Ct  777,  42  L.  EM. 
1188;  Choctaw  O.  &  Gulf  Ry.  Co.  v.  McDade, 
191  U.  S.  64,  loc.  dt  68,  24  Sup.  Ct.  24,  48 
L.  Ed.  96;  Schlemmer  v.  Buffalo,  etc.,  R. 
Co.,  220  U.  S.  590,  loc.  dt  696,  31  Sup.  Ct 
661,  S5  L>.  EJd.  606;  Gila  Valley,  etc..  It  Co. 
V.  Hall,  232  U.  S.  94,  loc  dt  102,  84  Sup.  Ct 
229,  58  U  Ed.  521. 

[•}  But  this  is  not  tbe  rule  in  MlBSOurl. 
George  v.  St  l/ouls,  etc.,  R.  Co.,  225  Mo.  364, 
loc.  dt  407,  126  S.  W.  196 ;  CUppard  v.  St 
Louis  Transit  Co.,  202  Mo.  432,  loc.  dt  446, 
101  S.  W.  44;  Jewell  v.  Kansas  City  Bolt  & 
Nat  Ca,  231  Mo.  176,  132  S.  W.  703,  140  Am. 
St  Sep.  616 :  King  V.  St  Louis,  etc.,  It  Co.. 
148  Mo.  App.  279,  loc.  dt  298,  127  S.  W.  400; 
O'Brien  v.  Western  Implement  Co.,  141  Ma 
App.  831,  125  S.  W.  804. 

Hence  tbe  question  arises  which  of  these 
two  rules  .concerning  assumption  of  risk  shall 
be  applied  in  this  case,  wherein  the  rights 
of  litigants,  nndw  a  federal  law,  are  to  be 
adjudicated?  In  the  above  case  of  Seaboard 
Air  Une  Railway  v.  Horton,  233  U.  S.  402, 
loc.  dt  607,  34  Sup.  Ct  635,  641  (58  L.  Bd. 
10^),  it  is  said  that  the  Bmployers'  UabUlty 
Act  where  none  of  the  federal  safety  acts 
are  involved,  leaves  the  matter  of  assumptloa 
of  risk  "open  to  tbe  ordinary  appUca^n  of 
tbe  common-law  rule."  What  does  this 
mean?  Does  it  mean  the  common-tow  rule 
as  determined  by  the  courts  of  the  various 
states  or  the  common  law  as  interpreted  by 
the  federal  courts?  It  would  seem  that  since 
the  Employers'  Liability  Act  is  a  general  law 
enacted  by  Congress  to  regulate  the  respon- 
sibility of  interstate  common  carriers  by  rail- 
road to  their  employes  engaged  in  carrying 
on  commerce  between  the  states,  the  purpose 
of  Congress  was  to  establish  oae  general 
uniform  law  In  that  regard,  and  that  there- 
fore, not  only  the  construction  of  that  act 
by  the  federal  courts,  but  the  rules  of  ded- 
slon  adopted  therein  in  applying  and  enforc- 
ing the  act  should  be  binding  upon  the  state 
courts.  It  is  so  held  in  regard  to  the  liability 
o<  an  interstate  common  carrier  to  an  In- 
terstate shipper  for  loss  of  goods,  created  by 
the  Interstate  Commerce  Act  Adams  Ex- 
press Co.  ▼.  Cronlnger,  226  U.  S.  491,  33  Sup. 
Ct  148,  67  L.  E>d.  314, 44  Li  R.  A.  (N.  S.)  267 ; 
Missouri,  etc.,  R.  Co.  v.  Harriman,  227  U.  S. 
667,  S3  Sup.  Ct  397,  57  U  Bd.  660.  And 
similarly.  In  cases  under  the  federal  Ekn- 
ployers*  Liability  Act  it  would  seem  that  the 
rights  of  the  employ^  and  employer  should  be 
construed  in  the  light  of  the  federal  dedsloDB. 
And  such  seems  to  be  the  holding,  in  other 
states. 

In  Southern  Ry.  Oo.  T.  Jacohe,  116  Ta.  189, 
81  S;  B.  99,  tbe  Supreme  Court  of  Virginia 
followed  and  applied  the  federal  rate  la  n> 
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gard  to  assumption  of  risk  instead  of  the  rule 
In  Virginia  In  that  regard. 

In  Freeman  t.  Powell,  144  S.  W.  1033,  the 
Texas  Court  of  Civil  Appeals  adopte<l  the 
federal  view  as  to  assumption  of  risk  In 
direct  opposition  to  the  state  rule  on  that  sub- 
ject; the  court  saying  on  page  1035  of  144 
S.  W.: 

"Congress  bag  undprtaken  to  define  the  rela- 
tive rights  and  liabilities  of  railway  eonipaniea 
and  tbeir  employes  engaged  in  interstate  com- 
merce, and  we  do  not  think  we  have  power  to 
add  to  the  act  of  Congress  by  ingrafting  thereon 
an  exception  to  the  consequences  that  must  or- 
dinarily flow  from  appellee's  undisputed  knowl- 
edge of  the  defect  and  negligence  complained  of 
in  this  suit" 

In  Glenn  v.  Cincinnati,  etc.,  B.  Co.,  187  Ky. 
403,  163  S.  W.  461,  the  same  rule  concerning 
assumption  of  risk  was  applied,  though  doubt- 
less that  was  also  the  rule  in  that  state.  The 
same  may  be  observed  of  the  case  of  Farley 
V.  New  York,  etc.,  R.  Co.,  88  Conn.  409,  91 
Atl.  650.  See,  also,  Hardwire  v.  Wabash 
Railroad  Co.,  181  Mo.  App.  156,  loc.  cit  160, 
168  S.  W.  328. 

[7]  It  is  true,  with  the  exception  noted  Id 
Smith  V.  Alabama,  124  U.  S.  465,  loc.  dt. 
478,  8  Sup.  Ct  564,  31  L.  Ed.  508,  there  is  no 
federal  common  law.  Nevertheless,  the  fedep- 
al  courts  determine  for  themselves  what  the 
common  law  la.  And  this  is  expedally  true 
when  they  are  passing  upon  matters  of  gen- 
eral law,  in  which  case  they  do  not  feel  called 
upon  to  accept  the  views  of  state  courts,  but 
exercise  an  Independent  judgment  even  as  to 
what  is  or  is  not  the  true  rule  of  the  common 
law;  and  certainly  the  questUin  of  the 
responsibility  of  an  Interstate  railroad  to  its 
servants  engaged  in  interstate  commerce  is 
one  of  general  law.  Baltimore,  etc.,  R.  Co.  t. 
Baugh,  149  U.  S.  388,  loc.  cit  370  and  371,  13 
Sup.  Ct  914,  87  I*  Ed.  772. 

It  is  no  doubt  tme  that  in  many  cases  the 
federal  courts  and  the  state  courts  are  in- 
dependent of  each  other  in  their  views  of 
what  the  common  law  is.  And,  in  those  cases 
where  the  federal  courts  lean  toward  the  con- 
struction or  rules  adopted  by  the  state  courts 
or  apply  state  laws,  it  will  be  found  that  the 
right  or  cause  of  action  involved  arose  out 
of  the  law  of  the  particular  state  involved. 
Such,  for  example,  was  the  case  of  Federal 
Lead  Co.  v.  Swyers,  161  Fed.  687,  88  C.  O.  A. 
547.  The  court  in  this  case  Intimated  that 
if  the  Iiighest  court  in  the  state  had  construed 
a  statute  as  taking  away  the  defense  of  as- 
sumption of  risk,  it  might  have  followed  such 
construction.  But  the  case  involved  merely 
a  cause  of  action  arising  in  the  state;  it  did 
not  arise  under  a  federal  law  affecting  a  gen- 
eral right  applicable  to  all  persons  within  the 
states  oomlng  within  the  limits  oif  commerce 
affecting  them  all.  And  while  the  state 
courts,  in  passing  on  matters  of  purely  state 
concern,  are  independent  of  the  national 
courts  In  their  View  of  what  the  common  law 
is,  yell  it'  is  hard  to  see  how  a  state  court, 
when  called,  upoa  to  apply  and  enforce  ft 


federal*  statute,  can  disregard  the  rules  of 
decision  in  regard  thereto  laid  down  by  the 
federal  courts  and  follow  the  state  oonrt's 
own  rules  not  in  harmony  therewith.  If  it 
can,  then  the  responsibility  of  an  interstate 
carrier  to  Its  employes  In  interstate  comm«rce 
will  vary  according  to  the  view  the  various 
states  may  take  of  the  common-law  rule 
concerning  assumption  of  risk. 

[I]  But  Congress  sought  to  regulate  this 
responsibility,  and,  having  acted  in  the  mat- 
ter, it  established  a  policy  for  all,  and  the 
liability,  as  determined  by  the  several  states. 
Is  superseded  by  this  one  general  supreme 
law.  Second  Employers'  Liability  Cases,  223 
U.  S.  1.  32  Sup.  Ot  169,  66  L.  Bd.  327,  88 
L.  R.  A.  (N.  8.)  44. 

In  the  above-mentioned  case  of  Seaboard 
Air  Line  Railway'  v.  Horton,  233  TJ.  S.  492, 
loc.  cit  502,  34  Sup.  Ot  635,  639  (58  L.  Ed. 
1062),  it  was  held  that  the  phrase  "any  stat- 
ute enacted  for  the  safety  of  employes,"  In 
section  4  of  the  act  meant  any  federal  stat- 
ute. It  would  seem  that'  when  the  court  said 
the  act  left  the  matter  in  resi)ect  to  assump- 
tion of  risk  "open  to  the  ordinary  application 
of  the  common-law  rule,"  it  meant  the  com- 
mon-law rule  as  enforced  by  that  court  and 
the  other  federal  courts  following  it  And 
those  courts  bold  that,  if  the  danger  is  known 
to  the  employe,  he  assumes  the  risk  even  if  it 
arises  out  of  tbe  master's  negligence.  Boldt 
V.  Pennsylvania  R.  Co.,  218  Fed.  367. 134  C 
C.  A.  175;  Seaboard  Air  Line  Railway  v. 
Horton,  supra. 

[I]  However,  in  the  case  of  Fish  v.  Chi- 
cago, etc.,  R.  Ca  (Sup.)  172  S.  W.  340  (not 
yet  published  in  the  official  state  reports),  a 
case  under  the  federal  Elmployers'  LiaUlity 
Act,  our  state  Supreme  Court  held  that  the 
meaning  and  effect  of  the  United  States  Su- 
preme Court  decision  in  the  Horton  Case, 
supra,  wherein  it  said  the  matter  was  left 
"open  to  the  ordinary  application  of  the  com- 
mon-law rule,"  meant  the  common  law  as 
interpreted  and  enforced  in  the  respective 
states.  At  page  345  of  172  S.  W.  the  court 
say: 

"The  effect  of  that  decision  and  of  the  act 
construed  therein,  and  of  the  previous  decision 
of  the  Supreme  Court  devolving  concurrent  ju- 
risdiction upon  the  courts  of  the  several  states 
to  enforce  the  provisions  of  said  act  is  to  re- 
quire them,  in  passing  on  the  defense  of  assump- 
tion of  risk,  to  apply  as  a  standard  the  common- 
law  rule  on  that  subject.  This  points  a  plain 
pathway — that  of  the  common  law  as  adopted, 
interpreted,  expounded,  and  enforced  in  the  re- 
spective states." 

Hie  court  then  goes  on  to  show  that  the 
common  law,  as  administered  in  Missouri 
with  regard  to  assumption  of  risk,  is  that  the 
servant  does  not  assume  the  dangers  or  perils 
caused  by  the  negligence  of  the  master,  and 
that  when  the  injury  Is  caused  by  a  peril 
created  by  the  negligence  of  the  master,  the 
only  defense  is  that  the  peril  was  so  great 
that  DO  reasonable  man  could  hoiie  to  escape 
b^  reasoifiable  care^  In  which  eveut  tlie  aerr- 
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ant  wouia  be  gtillty  of  contributory  negli- 
gence. It  Is  true  the  petition  alleged  in  that 
case  that  the  servant  did  not  know  of  the 
dangerous  proximity  of  the  standpipe  to  the 
track,  but  the  proof  was  that  he  was  notified 
there  was  some  danger  from  Its  location. 
But,  even  If  the  facts  were  that  the  servant 
In  that  case  did  not  know  of  the  defect  or 
the  peril,  still  the  holding  of  the  court  Is 
plain  that  the  Missouri  mle  as  to  assumption 
of  risk  will  be  applied,  and  we  defer  to  that 
holding.  In  Hawkins  y.  St.  Louis  &  San 
Francisco  By.  Co.,  174  8.  W.  129,  the  Spring- 
field Court  of  Appeals,  following  the  Fish 
Case,  announced  the  same  view,  though  dear- 
ly, In  that  case,  the  facts  did  not  violate  the 
mle  of  the  federal  courts  as  to  assumption  of 
risk,  since  the  servant  did  not  know  of  the 
presence  of  the  jack  over  which  he  fell. 

The  right  sought  to  be  enforced  herein  is 
a  rig^t  under  a  federal  law,  which  gives 
Jurisdiction  to  state  courts  to  try  such  cases, 
with  an  appeal,  or  rather  writ  of  error,  lying 
to  the  United  States  Supreme  Court  from  the 
judgment  of  the  court  of  last  resort  having 
Jurisdiction  where  the  action  was  instituted. 
Missouri,  etc.,  R.  Co.  v.  miiott,  184  D.  S.  530, 
22  Snp.  Ot  446,  46  Lu  B3d.  673 ;  Gulf,  etc.,  H, 
Co.  V.  McOinnlsB,  228  n.  S.  173,  33  Sup.  Ct 
426,  57  L.  Ed.  786.  It  does  not  seem  that, 
in  a  suit  under  a  general  federal  law  in- 
tended as  a  uniform  regulation  affecting  car- 
riers and  its  employes  engaged  In  interstate 
commerce,  a  state  court  will  be  allowed  to 
apply  its  own  particular  rule  which  is  not 
in  harmony  with  the  federal  rale.  BispeciaUy 
does  this  i^pear  to  be  so  when  a  writ  of  er- 
ror can  be  taken  to  the  federal  court  of 
last  resort,  whose  duty  it  will  be  to  apply  and 
enforce  a  general  federal  law  having  to  do 
with  such  an  exclusively  federal  subject  as 
interstate  commerce.  It  is  not  apprehended 
that,  in  8U(Ai  case,  the  United  States  Supreme 
Court  will  abandon  its  rule  as  to  assumption 
of.  risk  and  apply  the  state  rule.  It  Is  doubt- 
less true,  as  suggested  In  the  Hawkins  Case, 
snpra,  that  the  bankrupt  law  Is  intended  to 
be  uniform  and  yet  state  laws  with  regard  to 
exemptions  and  fraudulent  conveyances  are 
enforced  by  the  federal  courts.  It  wlU  be 
noticed,  however,  that  none  of  these  laws 
are  In  conflict  with  federal  laws  or  rules  of 
decision;  and  the  cansee  of  action  affected 
by  tbem  are  rather  of  local  origin  and  scope 
and  do  not  involve  snch  general  matters  as 
tbose  affecting  Interstate  commerce. 

We  defer,  however,  to  the  views  of  oar 
state  Supreme  Court  on  the  matter  In  ques- 
tion, and  are  thns  relieved  of  tiie  necessity 
of  deciding  whether  the  federal  or  the  Mis- 
soari  rale  as  to  assumption  of  risk  should  be 
followed  In  a  case  under  the  Dmployers' 
IlablUty  Act,  or  whether  there  is  any  room 
berein  for  the  application  of  the  federal  rale; 
So  that  without  regard  to  wh^lier  plaintiff's 
course  of  coodnct  in  this  case  be  merely  con* 
tributory  negligence,  or  whether  it  did  not 
also  amount  to  an  assumption  of  risk  ander 


>  the  federal  rule,  since  he  clearly  knew  of 
the  hose,  its  location,  and  the  danger  arising 
therefrom,  we  hold  that  the  trial  court  prop- 
erly overruled  defendant's  demurrer  to  the 
evidence. 

[10]  Plaintiff's  Instruction  on  the  measure 
of  damages  told  the  jury  that.  In  case  they 
found  the  plaintiff  guilty  of  contributory 
negligence,  "then  such  damages  should  be 
diminished  by  the  jury  in  proportion  to  the 
amonnt  of  negMgence  attributable  to  him,  as 
compared  with  the  negligence,  If  any,  at- 
tributable to  the  defendant"  This  is  errone- 
ous. Norfolk,  etc.,  B.  Co.  v.  Earnest,  229  U. 
8.  U4,  lot  elt.  122,  33  Sup.  Ct.  654,  657  (67 
li.  Ed.  1096,  Ann.  Cas.  19140,  172).  The 
Supreme  Court  says  that  the  statute  means 
that,  where  the  negligence  causing  the  injury- 
Is  partly  attributable  to  the  employ^  and 
partly  to  the  carrier,  "he  shall  not  recover 
full  damages,  but  only  a  proportional  amount, 
bearing  the  same  relation  to  the  full  amount 
as  the  negligence  attributable  to  the  carrier 
bears  to  the  entire  negligence  attributable 
to  both."  The  above  instruction  is  also  held 
erroneous  in  Nashville,  etc.,  R.  Co.  v.  Banks, 
156  Ky.  609,  161  S.  W.  554. 

[11]  We  cannot  say  the  error  was  not  prej- 
udicial, since  we  have  no  means  of  knowing 
the  comparisons  of  negligence  made  by  the 
jury.  Whether  this  above  Instruction  would 
be  more  favorable  to  defendant  or  not  de- 
pends upon  the  relative  amount  of  negligence 
the  jury  charged  against  the  parties.  For 
instance,  suppose  the  full  amount  of  damages 
was  $2,000,  and  the  Jury  thought  the  negli- 
gence to  be  charged  to  the  plaintiff  should 
be  stated  at  2  and  the  defendant's  at  8.  In 
that  case  plaintiff's  negligence,  according  to 
the  Instruction,  would  be  one-fourth  as  much 
as  defraidant's,  while,  according  to  the  cor- 
rect rule,  it  would  be  one-fifth  of  the  whole 
damage.  In  that  event  the  instruction  would 
be  more  favorable  to  defendant  than  would 
the  correct  rule,  since,  under  the  instruction, 
the  full  damages;  $2,000,  would  be  diminish- 
ed by  one-fourtli,  or  $500,  leaving  plaintiff's 
verdict  to  be  $1,500,  while  under  the  correct 
rule  the  $2,000  would  be  diminished  by  one- 
fifth,  or  $400,  leaving  the  verdict  $1,600.  But 
suppose  the  Jury  thought  the  negligence  of 
the  plaintiff  was  8  and  that  of  the  defendant 
2,  then,  under  the  instruction,  plaintiff's  neg- 
ligence would  be  three-fourths,  whUe,  ac- 
cording to  the  correct  rule,  it  would  be  four- ' 
fifths.  In  snch  case,  under  the  Instruction, 
the  $2,000  would  be  diminished  by  $1,!500, 
leaving  $500  as  the  verdict,  while,  under  the 
correct  mle,  the  $2,000  would  be  diminished 
by  $1,600,  leaving  plaintiff's  verdict  at  only 
$400.  So  that  It  all  depends  on  where  the 
Jury  places  the  greater  negligence  as  to 
whether  the  instruction  as  given  is  favorable 
or  unfavorable  to  defendant.  Hence  jwe 
cannot  say  the  Instruction  was  harmless. 

EV>r  this  reason,  the  Judgment  Is  reversed, 
and  the  cause  remanded.    All  concur. 
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ST.  LOUIS.  I.  M.  ft  S.  R.  CO.  v.  DUNCAN. 

(No.  61.) 
(Supreme  Court  of  Arkansas.    June  14,  1915.) 

1.  OARai£BS  «=3286  —  Railboads  $=»274  — 
Maintenance  of  Depots  and  Appboacues 
— Cabe  Requibeo. 

A  railroad  company  need  only  exercise  or- 
dinary care  to  keep  its  depots  and  the  approach- 
es thereto  in  a  safe  condition  for  passengers 
and  others  rightfully  on  the  premises. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Di«.  S8  114^-1148.  1150-llf52 ;  Dec.  Dig. 
«=»286:  Railroads.  Cent  Dig.  U  868-872; 
Dea  Dig.  ®=5>274.] 

2.  RAiutOADS  (&s>278— INJUBT  TO  Pebson  at 
Depot— (JABE  Requibed  op  FKbsons  Ubino 
Pbeiuses. 

A  person  rightfully  on  depot  premises  must 
use  ordinary  care  for  his  own  safety,  and  usu- 
ally the  care  required  is  commensurate  with 
the  apparent  danger  to  be  avoided  under  the 
particular  conditions. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  801-900;  I>ec  Dig.  «=»278.] 

8.  Railboads  «=>282  —  Instbtjctions  —  Mis- 
leading Instbuctionb. 

An  instruction  in  an  action  for  injuries 
to  a  person  falling  from  a  plank  extending  from 
the  door  of  a  depot  raised  on  jacks  to  the 
ground  that  if  plaintiff  knew  and  appreciated 
the  condition  existing,  she  must  exercise  for 
her  own  protection  a  i^gher  degree  of  care  than 
she  would  if  such  condition  did  not  exist,  was 
properly  refused  because  incorrect  and  mis- 
leading, as  indicating  that  care  of  a  higher  de- 
gree than  ordinary  care  was  required. 

[Ed.  Note.— For  other  cas^  see  Railroads, 
Cent  Dig.  gj  910-©23:  Dec.  Dig.  <S=o2S2.] 

4.  Tbial  «=»261— iRsiBUcnoNS— Ebboneous 
Requests. 

A  party  entitled  to  an  instruction  on  a 
subject  but  requesting  an  erroneous  instruc- 
tion, may  not  complain  of  the  failure  of  the 
court  to  charge  on  the  subject 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  484,  660,  671,  673,  675 ;  Dec.  Dig.  «=» 
261.] 

5.  Tbial  4=3260— Instbuctionb— Refusal  op 
InsTBUOTioNS  Covebbd  bt  Inbtbuctions 
Given. 

Where,  in  an  action  for  personal  injury, 
the  court  charged  that  the  burden  of  proof  was 
on  plaintifT  to  show  by  a  preponderance  of  the 
testimony  the  negligence  of  defendant  from 
which  the  injury  resulted,  refusal  to  charge 
that  no  presumption  of  negligence  arose  be- 
cause of  the  injury  and  that  the  facts  must  be 
proved  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  ii  651-609 ;  Dec.  Dig.  <8=3260.] 

6.  Appeal  and  Ebbob  «=»1002  — Vkbdiot— 
Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

'  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  R  3935^937 ;  Dec.  Dig.  «=» 
1002.] 

Appeal  from  Circuit  Court,  Crawford  Goaa- 
ty;  Jeptha  H.  Evans,  Judgei 

Action  by  Essie  L.  Duncan  against  the  St 
liOnis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  ]>lalntlff,  de- 
fendant appeals.    Affirmed. 

Plaintiff  brought  this  suit  against  tbe  rail- 
way company  for  damages  for  personal  In- 
juries alleged  to  have  been  caused  by  the  neg- 


ligence of  said  company  in  fblllng  to  provide 
steps  to  the  waiting  room  of  its  depot  build- 
ing at  Mulberry,  Ark. 

Hie  facts  substantially  are  that  plaintiff, 
a  young  lady  school-teacher,  whose  father 
was  a  drayman  or  operated  a  transfer  at 
Mulberry  of  freight  from  the  station  to  the 
merchants  about  the  town,  was  in  the  habit 
of  collecting  the  freight  bills  for  the  freight 
delivered  by  her  father.  On  the  day  tbe  in- 
jury occurred  the  company  was  removing  Ita 
depot  building,  and  It  was  raised  about  2  or 
3  feet  on  Jacks  and  a  plank  2  Inches  thick  by  8 
Inches  wide  and  10  feet  long  was  put  up  from 
the  ground  into  the  door  for  people  to  enter 
upon,  the  steps  having  been  removed.  It  was 
necessary  for  her  to  enter  the  door-  In  order  to 
reach  the  office  of  tbe  agent  and  get  tbe 
freight  bills,  and  the  agent  was  at  the  door 
when  she  came,  and  assisted  her  to  enter  tbe 
building  as  she  walked  the  plank.  After 
she  got  the  freight  bUls  she  came  back  oat  of 
the  door,  and  upon  her  first  step  on  the  plank 
she  said  It  careened  or  turned,  and  she  fell 
to  the  ground  on  her  hands  and  knees,  and 
was  severely  Injured,  the  physician  testified. 
She  made  no  complaint  at  tbe  time  and  no 
■one  saw  her  fall,  although  there  were  several 
people  working  about  tbe  building,  some  of 
the  men,  eight  or  ten,  being  under  the  bonse 
at  tbe  Jacks.  She  went  on  uptown  and  col- 
lected the  bills,  and  returned  shortly  with  the 
money  and  with  two  or  three  other  fri^ids,  at 
which  time  she  laughingly  said  something 
about  the  plank,  and  that  she  had  faUen  off 
of  It  when  she  started  uptown.  She  stated 
that  the  plank  did  not  turn  over,  and  seemed 
to  be  In  the  same  position  after  she  fell  as  It 
was  when  she  stepped  on  It  Others  testified 
that  the  plank  would  naturally  spring  a  Uttle 
when  the  weight  of  a  per8<»  was  put  upon  It ; 
that  it  was  about  10  feet  long,  one  end  rest- 
ing on  the  ground  and  the  other  on  the  door 
sill  which  was  about  2^  feet  from  the 
ground.  It  was  not  claimed  that  the  plank 
slipped  or  fell  out  of  the  door.  One  witness 
stated  that  the  end  of  the  plank  on  tbe 
ground  rested  unevenly;  the  grotmd  not  be- 
ing level.  Other  witnesses  testified  that  there 
was  no  danger  at  all  In  using  tbe  plank  in 
place  of  steps  to  get  In  tiie  door,  <Hie  saying 
that  he  had  been  over  It  as  many  as  100 
times,  and  noticed  no  uausual  spring  or  move- 
ment of  it  There  was  testimony  relative  to 
tbe  earning  capacity  of  the  plaintiff  and  tbe 
permanency  of  tbe  Injury.  EJvidence  upon  tbe 
part  of  the  appellant  tended  strongly  to  show 
that  her  Injury  was  the  result  of  a  fall  from 
a  horse  by  which  she  was  thrown  shortly  he- 
fore  tbe  alleged  fall  from  the  plank  In  tbe 
door  of  the  depot  building.  Some  of  the  wit- 
nesses stated  that  she  was  so  affected  (gslQiin 
a  few  days  after  tbe  fall  from  tbe  horse  tbat 
she  could  not  arise  from  her  chair  In  the 
schoolroom,  that  she  screamed  with  pain,  and 
It  took  two  oc  three  men  to  assist  ber  to  get 
into  b4r  huggy. 


4s»Far  other  cases  see  same  topic  and  KBY-NUMBBH  in  all  Key-Numbered  Digests  and  Indexes 
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The  conrt  Instrncted  the  jury,  refasing  to 
give  at  appellant's  request  Instruction  num- 
bered 4,  as  follows: 

"The  court  instmcts  the  jpry  that,  if  you 
find  from  the  evidence  in  this  case  that  the  de- 
pot at  the  town  of  Mulberry  where  plaintiff 
was  injured  was  beinK  removed  at  the  time  of 
her  injury,  that  workmen  were  enKaKed  in  work- 
inj;  apon  it,  and  that  the  plank  which  was  be- 
intt  used  to  enter  the  neero  waiting  room  wai 
of  a  temporary  character,  and  that  plaintiff 
knew  and  appreciated  the  condition  that  ex- 
isted, under  the  law  she  was  required  to  exer- 
cise for  her  own  iMrotection  a  higher  degree  of 
care  than  she  would  if  such  condition  did  not 
exist" 

It  also  refused  appellant's  requested  In- 
struction telling  the  jury  that  no  presumption 
of  negligence  arose  because  of  the  injury. 

From  the  judgment  upon  the  verdict  re- 
turned against  it,  the  railway  company  prose- 
cutes tills  appeal. 

Olios.  B.  Fryor,  of  Ft  Smith,  for  appelant 
Sam  R.  Chew,  of  Van  Buren,  for  aroellee. 

KIRBY,  3.  (after  stating  (the  facts  as 
above).  Appellant  contends  that  the  court 
erred  in  it»  refusal  to  give  said  requested  In- 
st ruction. 

[1]  A  railway  company  is  bound  only  to 
the  exercise  of  ordinary  care  to  keep  and 
maintain  its  depot  houses  and  approaches 
thereto  In  safe  condition  for  the  protection 
of  passengers  and  other  "persons  who  may 
be  rightfully  about  such  premises  in  other 
than  the  capacity  of  passengers."  Railway 
Co.  V.  Woods,  96  Ark.  816,  131  S.  W.  809,  33 
I*  R.  A.  (N.  S.)  856;  Huddleston  v.  Railway 
Co.,  90  Ark.  3T8,  119  S.  W.  280 ;  Hodge-Dow- 
ney Const  Oo.  V.  Carson,  100  Ark.  486,  140  S. 
W.  708. 

[2-4]  The  court  Instructed  the  Jury  proper- 
ly on  this  point,  and  it  is  also  true  that  the 
person  rightfully  upon  such  premises  is  bound 
to  exercise  ordinary  care  for  his  own  safety, 
and  usually  to  the  exercise  of  such  care  as 
is  commensurate  with  the  apparent  danger 
to  be  avoided  under  the  particular  condition. 
Tbe  said  Instruction,  however,  is  not  an  ac- 
earate  statement  of  the  law,  for  the  plaintiff, 
notwithstanding  she  knew  that  the  depot 
building  was  being  removed  and  the  workmen 
vrere  engaged  upon  it  at  the  time,  and  that 
the  plank  was  only  a  temporary  substitute 
for  steps,  and  appreciated  the  condition  as  it 
existed,  was  only  bound  to  the  exercise  of  or- 
dinary care  for  her  own  protection,  which 
would  have  been  greater  care,  of  course,  than 
was  required  if  tlie  condition  had  been  nor- 
mal with  the  usually  stationary  steps  for 
eutry  into  the  room.  The  instruction,  in  say- 
ing she  was  required  under  the  oondition  ex- 
isting "to  exercise  for  her  own  in'otection  a 
higher  degree  of  care  than  she  would  if  such 
condition  did  not  exist  was  incorrect  and 
might  have  'been  misleading,  indicating  that 
care  of  a  higher  degree  than  ordinary  care 
was  required.  It  is  true,  as  appellant  con- 
tends, that  the  instructions  given  did  not  In- 


clude the  idea  embodied  in  this  one,  and  tril 
the  jury  that  appellee  was  required  to  he 
more  'watchful  of  the  condition  and  careful 
for  her  safety  under  the  drcnmstances  as 
they  existed  than  if  the  conditions  were  usual 
and  normal,  and  appellant  was  entitled  to  an 
instruction  of  this  kind.  If  it  had  asked  a  cor- 
rect one,  which  it  flailed  to  do,  as  we  have 
already  said. 

[S]  Neither  was  an  error  committed  in  re- 
fusing appdtamf  8  request  to  tell  the  jury 
that  no  presumption  of  negligence  arose  be- 
cause of  the  injury  and  that  the  facts  must 
be  proved,  etc.,  since  the  court  instructed  the 
jury  properly  that  the  burdm  of  proof  was 
upon  the  plaintiff  to  show  by  a  preponderance 
of  the  testimony  the  negligence  of  the  defend- 
ant from  which  the  injury  resulted. 

[8]  The  question  of  contributory  negligence 
under  the  circumstances  of  this  case  was  one 
for  the  Jury,  as  was  also  the  question  of  the 
damages  resulting  from  the  Injury,  and,  while 
it  might  have  found  the  issues  in  appellant's 
favor  upon  both  proi)oeitlonB  with  substantial 
testimony  to  sastain  the  verdict  it  found  in 
favor  of  the  appellee,  and  its  verdict  is  con- 
elusive  upon  these  matters  here. 

Finding  no  prejudicial  error  in  the  record, 
the  ]ud(mait  Is  affirmed. 


SAIXMB  «t  aL  V.  SBCUBITT  BANK  & 
TBUST  OO.      (No,  5a) 

(Supreme  Court  of  Ai^ansos.    June  21,  1915.) 

1.  TfsuBT  <S=»119  —  Note  —  Chabacteb  op 
Tkanbactiow— Qttestion  fob  Juby. 

In  suit  OD  a  note  claimed  to  be  uanrioos, 
whether  the  plaintiff  bank  discounted  ajad  pur- 
dtased  such  note  of  payee,  ao  that  it  was  valid 
in  its  hands,  or  obtained  the  same  for  a  loan 
to  the  maker,  po  that  it  was  invalid,  held  for 
the  jury  under  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  Si  343-357;   Dec  Dig.  <S=>119.] 

2.  UsuBT  «=»117  —  NoTK  —  Chasaotkb  or 

TBAWSAOTION— SUFTICIENCT  OF  EVIDK-NCE. 

In  suit  on  a  note  defended  on  ground  that 
instrument  was  void  for  usury,  evidence  whether 
it  had  been  sold  to,  and  disoonated  by,  plaintiff 
bank  for  payee,  or  had  been  given  in  considera- 
tion for  money  loaned  the  maker,  thus  render- 
ing it  invalid,  heJd  sufficient  to  sustain  a  find- 
ing of  sale  and  discount 

[Ed.  Note. — For  other  cases,  see  Usury,  Gent 
Dig.  li  32&~340;    Dec.  Dig.  «:s>117.} 

3.  TBIAL    «s»191— INSIXOOTIOIT— ASBUICFTION 

AS  TO  Facts. 

In  a  bank's  action  on  a  note,  alleged  to 
have  been  void  for  usury,  where  the  evidence 
was  conflicUng  as  to  whether  the  transaction 
whereby  the  bank  secured  the  note  was  a  sale 
and  discount,  so  that  the  note  was  valid,  or  a 
loan,  so  that  it  was  invalid,  an  instruction  that 
the  paying  and  receiving  of  a  greater  rate  of 
interest  than  10  per  cent,  per  annum  on  a  loan 
of  money  is  prima  fade  evidence  of  a  corrupt 
agi-eement  although  the  parties  acted  in  igno- 
rance of  the  law,  was  properly  refused  as  as- 
suming that  the  transaction  in  suit  was  a  loan, 
and  ignoring  the  testimony  that  it  was  a  sale. 

tEd.  Note.— Fot  other  cases,  see  Trial,  Cent 
Dig.  8f  420-431,  436;   Deo.  Dig.  «=s>181,] 
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4.  UsuBT  «=»2ft—NoTB— Fictitious  Pateb. 

Where  the  maker  of  a  note  and  the  holder 
who  advanced  money  on  it  agreed  that  it  should 
be  made  to  a  third  person,  who  had  no  interest 
in  such  note  or  its  proceeds,  which  was  under- 
stood between  the  maker  and  holder,  and  such 
note  carried  the  extreme  legal  rate  of  10  per 
cent,  interest  per  annum,  while  the  maker  In 
addition  gave  the  holder  a  bonus  of  $60,  it  was 
void  for  nsury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  |§  57,  58,  62;  Dec.  Dig.  «S=»26.] 

Appeal  from  Circuit  Court,  Clay  County: 
W.  J.  Driver,  Judge. 

Action  by  Security  Bank  &  Trust  Company 
against  R.  P.  Sallee  and  others.  Judgm^it 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Appellee  brought  this  suit  against  the  ap- 
pelliants  on  a  promissory  note  for  $1,155,  pay- 
able to  the  order  of  U.  W.  Cobbs,  bearing  in- 
terest at  the  rate  of  lO'per  cent,  per  annum 
from  maturity  until  paid,  signed  by  the  Mor- 
ton Mercantile  &  Handle  Company,  through 
Wm.  M.  Isom,  its  president  and  manager. 
The  note  was  indorsed  by  Rolfe,  Block, 
Cobbs,  and  B.  P.  Sallee.  The  appellee  al- 
leged that  it  purdiased  the  note  in  good  faith 
and  for  value  prior  to  its  maturity,  in  due 
course  of  businesa  It  alleged  that  the  note 
was  past  due,  and  that  demand  bad  bem 
made  of  appellants  for  its  payment  and  they 
had  refused. 

The  appellants  answered.  The  answer  set 
HP  that  the  maker  of  the  note  agreed  with 
the  appellee  to  pay  interest  In  advance  at  the 
rate  of  10  per  cent,  per  annum,  and  a  bonus  of 
$50  for  the  use  and  forbearance  of  said  mon- 
ey ;  that  the  payee  of  the  note  had  no  interest 
in  it,  and  only  permitted  the  note  to  be  made 
payable  to  him  in  order  to  carry  out  tne  cor^ 
rupt  agreement  made  by  the  appellee  with 
the  Handle  Company  through  its  president; 
that  the  loan  was  made  by  the 'appellee  to  the 
Handle  Company  knowingly  and  intentional- 
ly, with  the  corrupt  intention  to  receive  a 
greater  rate  of  Interest  than  10  per  cent  per 
annum,  and  that  the  contract  was  therefore 
void  for  usury.  Appellants  also  denied  spe- 
cifically the  allegations  as  to  the  purchase 
of  the  note. 

Appellee  relied  to  the  answer,  in  which  It 
set  up  in  detail  the  circumstances  under 
which  it  alleged  that  it  purchased  the  note. 
It  denied  that  it  had  any  knowledge  what- 
ever that  Cobbs,  the  payee,  bad  no  real  in- 
terest in  the  note  or  the  funds  arising  there- 
from; but  stated.  In  substance,  that  it  pur- 
chased the  note  at  an  agreed  discount  of 
$105,  in  the  usual  course  of  banking  busi- 
ness, before  the  maturity  thereof,  and  in  good 
faith,  without  any  agreement  whatever  to 
make  a  loan  of  money  to  the  maker,  the 
Handle  Company,  and  reiterates  that  it  pur- 
chased the  note  as  the  property  of  the  payee. 

G.  O.  Light,  cashier  of  the  appellee  bank, 
testified,  in  substance,  that  the  note  in  con- 
troversy was  first  presented  to  him  for  dis- 
count by  Wm.  M.  Isom,  who  purported  to  rep- 


resent Cobbs.  He  told  laotn  that  he  would 
buy  the  note  if  Cobbs  would  take  $1,050  for 
it  Witness  objected  to  the  note  in  the  form 
It  was  first  presented,  on  account  of  tbe 
name  of  the  original  payee  appearing  to  have 
been  erased  and  another  substituted.  Isom 
requested  witness  to  fix  up  a  note  payable 
to  Cobbs,  which  witness  did.  Passing  over 
unnecessary  details  in  his  testimony,  it  suf- 
fices to  say  that  tbe  witness  testified  tliat  at 
the  time  of  the  negotiations  there  was  no 
converaation  between  witness  and  Isom  about 
lending  the  Mort(»i  Mercantile  &  Handle 
Company  any  money,  or  about  the  bank's 
lending  Cobbs  any  money.  The  protKtsitlon 
came  to  witness  purely  as  a  proposition  of 
discount  from  M.  W.  Cobbs.  The  note  was 
payable  to  Cobbs,  and  nothing  was  said  about 
borrowing  or  loaning.  It  wps  a  straight  sale 
and  purchase.  The  matter  of  the  amount  of 
the  discount  was  understood  before  the  mat- 
ter was  closed.  Cobbs'  name  and  the  others 
appeared  upon  the  note  as  Indorsers,  and  he 
paid  out  tbe  money  as  stated  on  Isom's  or- 
der. He  understood  that  Oobbs  was  entitled 
to  tbe  funds,  and  declined  to  pay  same  oat 
except  on  his  order.  The  matter  was  closed 
up  by  witness'  cheds:,  as  cashier,  based  upon 
a  draft  drawn  by  Isom  in  favor  of  tbe  Wynne 
Bank,  accompcmied  with  an  order  from  Cobbs 
to  pay  over  the  proceeds  to  Isom  or  bis  order. 

Witness  Cobbs  testified  on  behalf  of  ap. 
pellants  substantially  as  foUows:  That  the 
two  notes  had  been  made  out  in  his  name  at 
tbe  suggestion  of  Isom ;  that,  while  tbe  note 
in  ctxitroversy  was  made  payable  to  him 
(Cobbs),  he  was  not  interested  in  tbe  prweeds. 
He  denied  that  he  ever  requested  or  directed 
the  appellee  to  discount  the  note  for  him  or 
to  hare  anything  to  do  with  it  He  under- 
stood that  a  mortgage  was  to  be  given  in  his 
favor,  and  Isom  stated  that  he  was  going  to 
sell  the  note.  He  signed  the  order  for  the 
appellee  to  pay  over  the  proceeds  of  the  note 
to  Isom. 

Witness  Sallee  testified  that  he  was  the 
last  indorser.  He  'bad  known  Isom  for  two 
years,  but  was  unacquainted  with  tbe  oUter 
indorsera  Isom  asked  witness  to  sign  the 
note,  and,  upon  being  informed  as  to  who 
the  other  indorsers  were,  be  agreed  to  do  so. 
Witness  understood  that  the  money  was  to  go 
to  the  Handle  Company.  Witness  did  not 
know  anything  about  Cobbs.  He  signed  the 
note  because  he  had  told  Isom  he  would  do 
so.  Witness  Isom  testified  that  the  first  note 
be  presented  to  the  appellee  bank  was  pay- 
able to  Cobbs.  He  told  the  cashier  that  he 
was  willing  to  discount  it  for  $50  in  addition 
to  the  interest,  but  the  cashier  declined  to 
accept  it  because  the  note  was  defaced.  The 
cashier  stated,  liowever,  tliat  if  the  note 
were  put  in  pr«q>er  shape  the  bank  would  ar- 
range to  handle  it.  "All  understood  that 
Cobbs  was  used  as  a  go-between.  The  last 
note  was  made  payable  to  hlra."  Witness  in- 
1  formed  tbe  cashier  of  appellee  that  Cobbs 
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was  not  worth  the  nioney,  and  that  he  was 
not  to  get  anything  out  of  It,  and  witness 
was  much  surprised  that  the  mortgage  was 
drawn  in  Oobbs'  favor  when  Cobbs  had  mere- 
ly been  used  as  a  go-between  for  accommoda- 
tion. Witness  t(dd  the  cashier  that  the  mon- 
ey received  on  the  note  was  to  go  to  the  Mor- 
ton Mercantile  &  Handle  Company.  He  fur- 
ther stated  that  the  cashier  said  to  him  that 
tile  'bank  could  not  accept  the  note  payable  to 
the  bank  because  in  that  shape  It  could  not 
take  the  $50  bonus.  Continuing,  the  witness 
says:  "The  last  and  first  notes  were  both 
payable  to  Cobbs,  while  the  second  was  pay- 
able to  the  bank." 

IJght  testified  in  rebuttal,  denying  that  the 
matter  of  natng  Cobbs'  name  as  a  go-between 
was  discussed  between  him  and  Isom,  and 
farther  denying  that  there  was  anything  said 
about  a  loan  or  bonus  between  them.  He 
farther  stated  that  no  note  payable  to  the 
bank  and  trust  company  had  ever  been  pre- 
sented to  the  bank,  and  therefore  he  stated 
that  It  could  not  be  true,  as  stated  by  Isom, 
that  the  second  note  was  payable  to  the 
bank;  and  he  therefore  says  they  could  not 
hare  refused  to  accept  sudi  a  note,  because 
no  such  note  was  presented. 

Witness  Sallee,  being  recalled,  corroborat- 
ed the  testimony  of  Isom  by  stating  that  he 
had  ludoRsed,  at  the  request  of  Isom,  a  note 
for  $1,155,  payable  to  the  Security  Bank  & 
Trust  Company,  and  had  returned  same  to 
Isom  about  the  time  the  loan  was  being  ne- 
gotiated. But  he  further  stated  that  he  did 
not  know  whether  the  note  had  ever  been 
presented  to  the  bank  and  trust  company. 
The  note  was  indorsed  by  Rolfe,  Block, 
Cobbs,  and  himself. 

The  appellants  asked  the  court  to  Instruct 
the  Jury  as  follows: 

"(1)  You  are  instructed  that  the  paying  and 
receiving  a  greater  rate  of  interest  tlian  ten 
per  cent,  per  annum  as  a  loan  of  money  is  prima 
facie  evidence  of  a  corrupt  agreement,  notwith- 
standing the  parties  to  the  loan  acted  in  igno- 
rance of  the  law." 

The  court  refused  appellants'  prayer  and 
they  duly  excepted. 

The  court  instructed  the  jury,  on  its  own 
motion,  in  effect,  that  contracts  for  a  greater 
rate  of  interest  than  10  per  cent  per  annum 
were  void;  that  If  the  note  in  controversy 
was  made  as  the  result  of  a  corrupt  agree- 
ment entered  into  between  the  parties,  where- 
by the  one  was  to  pay,  and  the  other  to  re- 
ceive, more  than  10  per  cent.,  per  annum  tor 
the  use  and  forbearance  of  money ;  that  the 
same  was  a  loan,  and  usurious  and  void ;  that 
the  burden  of  proving  usury  was  upon  those 
who  alleged  it ;  and  if  the  Jury  found  from 
a  preponderance  of  the  evidence  that  the 
agreement  between  the  Handle  Company  and 
plaintiff  was  that  the  note  sued  on  was  to  be 
made  to  Oobbs,  and  that  Cobbs  had  no  inter- 
est in  the  note  or  the  proceeds  arising  there- 
from, and  received  no  part  of  the  proceeds, 
and  that  it  was  so  understood  between  plain- 
tiff and  the  Handle  Company,  that  this  would 


only  constltate  a  cloak  de'  CoTer  tat  b  tisarlr 
ous  agreement 

Other  instructions  were  given  presentinir 
to  the  Jury  the  issue  as  to  whether  the  trans- 
action evidenced  by  the  note  in  salt  was  one 
for  a  loan  of  money  or  a  sale  of  the  note. 

The  only  ground  of  error  assigned  in  the 
motion  for  a  new  trial  in  the  ruling  of  the 
court  upon  the  instructions  is  that  of  the 
ooorf 8  refusal  to  give  appellants'  prayer  No. 
1.  Theire  was  a  verdict  in  favor  of  the  ap- 
pellee for  the  amount  of  the  note  and  inter- 
est Judgment  was  entered  in  its  favor  for 
that  sum,  and  this  appeal  has  been  duly 
prosecuted^ 

HoUfleld  &  Harrison,  of  Rector,  Klllough  & 
Unes,  of  Wynne,  and  Block  Sc  Eirsch,  of 
Paragould,  for  appellants.  E.  B.  L.  Johnson, 
of  Paragould,  for  appellee. 

WOOIX,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  only  issae  in  this  case 
was  whether  or  not  the  appellee  acquired 
the  .note  in  controversy  by  discount  and  pur- 
chase thereof,  or  whether  or  not  appellee  ao- 
quired  the  same  by  as  agreement  with  the 
maker  thereof  for  a  loan.  This  issue,  as  to 
whether  the  «a>P«Uee  purchased  the  note  or 
obtained  the  same  for  a  loan  of  money,  was 
sharply  drawn,  and  there  was  a  decided  con- 
flict In  the  evldenoe.  The  issue  was  properly 
sabmitted  to  the  Jury,  and  there  was  evi- 
dence to  sustain  their  verdict 

13]  The  court  did  not  err  In  refusing  ap- 
pellants' prayer  for  instruction,  because  that 
prayer  assumed  that  the  traiMaction  in  evi- 
dence was  a  loan  of  money,  and  ignored  the 
testimony  on  behalf  of  the  mtpellee  tending 
to  prove  that  the  transaction  was  a  sale  of 
the  not& 

Appellants  contend  that  the  note  tn  con- 
troversy was  offered  to  appellee  for  discount 
by  the  maker,  and  that  this  fact  showed  that 
the  indorsements  were  for  accommodation; 
and  that,  inasmuch  as  the  discount  from  the 
face  value  was  greater  than  that  allowed 
under  our  Constitution  and  statutes  for  a 
loan,  the  same  was  therefore  usurious  and 
void.  To  sustain  this  contention,  appellants 
rely  upon  the  case  of  Oerman  Bank  v.  Oe 
Shon,  41  Ark.  331.  But  it  was  a  question  for 
the  Jury  as  to  whether  the  note  in  controver- 
sy was  offered  for  discount  and  sale  bi^ 
the-  maker ;  and  the  Jury  have  settled  that 
issue  in  favor  of  the  appellee  upon  evidence 
amply  sufficient  to  sustain  the  verdict  The 
maker  of  the  note  was  the  Morton  Mercan- 
tile &  Handle  Company,  and  Isom  was  the 
president  of  that  company.  But  the  testi- 
mony on  behalf  of  the  appellee  tended  to  show 
that  Isom  was  not  proposing  to  discount  the 
note  for  that  company  at  all.  On  the  con- 
trary, the  testimony  of  the  appellee's  cashier 
was  unequivocal  to  the  effect  that  the  proposi- 
tion came  to  him  purely  as  one  of  discount 
from  M.  W.  Cobbs.  "Isom,"  says  he,  "pur- 
ported to  represent  M.  W.  Cobba    The  note 
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Was  payable  to  Gobbs/'ana  nothing  was  said 
about  borrowing  or  loaning  oi  bonus.  The 
proposition  was  offered  to  sell  me  the  note, 
and  when  the  time  came  to  talk  business  I 
made  a  price  that  I  could  not  giye  more  than 
$1,060  for  a  $1,1S5  note.  If  Mr.  Cobbs  was 
willing  to  take  that,  I  could  handle  the  pa- 
per for  him."  While  Isom  testified  that  he 
told  tight,  the  cashier  of  appellee,  that  he 
was  trying  to  borrow  the  money  for  the 
Morton  Mercantile  &  Handle  Company,  this 
conflict  in  the  evidence  made  It  purely  a  ques- 
tion for  the  Jury  as  to  whether  Isom,  In  the 
negotiations  with  the  appellee,  claimed  to  be 
the  agent  of  Cobbs,  the  payee  of  the  note,  or 
the  agent  of  the  Handle  Company,  the  maker 
thereof.  It  being  settled  In  favor  of  the  ap- 
pellee that  Isom,  in  discounting  the  note 
in  controyersy,  held  himself  out  as  the  agent 
of  the  payee  and  not  of  the  maker,  the  case 
is  thus  clearly  distinguished  on  the  facts 
from  the  case  of  German  Bank  t.  De  Shon, 
upon  which  appellants  rely  for  a  reversal. 
In  that  case  one  Fatherly  executed  his  note 
for  the  sum  of  $1,650,  bearing  Interest  at  10 
per  cent  per  annum,  payable  to  his  own  or- 
der, and  which  was  indorsed  by  Francis  B. 
Ashley  and  A.  U.  De  Shon.  The  note  was 
execnted  and  Indorsed  for  the  purpose  of 
borrowing  money.  After  the  note  was  in- 
dorsed by  Ashley  and  De  Shon,  Fatherly  dis- 
counted the  same  for  the  sum  of  $1,608.  75  to 
Blocber,  and  indorsed  and  delivered  the  note 
to  blm,  and  paid  Blocber  in  addition  the 
sum  of  $10.  Blocber  thus  had  notice  that  the 
note  had  been  Indorsed  for  accommodation, 
and  that  it  was  being  negotiated  by  the  mak- 
er for  a  loan,  and  he  agreed  with  the  maker. 
Fatherly,  to  take  the  note  upon  Fatherly  pay- 
ing him  In  addition  to  the  10  per  cent  the 
sum  of  $10,  making  a  greater  rate  of  Interest 
than  that  allowed  to  he  taken  for  the  use  of 
money,  and  making  the  note  usurious  at  the 
time  It  was  first  put  In  circulation.  Blocher 
transferred  the  note  to  the  German  Bank  for 
value  without  notice.  The  bank  brought 
suit  against  the  maker  of  the  note  and  the 
Indorsers.  Usury  was  set  np  as  a  defense. 
In  that  case  Oiere  was  a  verdict  and  Judg- 
ment declaring  the  transaction  usurious,  and 
in  sustaining  the  Judgment  this  court  said: 
"The  jury  evidently  found,  first,  that  the  note 
sued  on  was  transferred  and  delivered  to  Bloch- 
er by  Fatherly  in  consideration  of  a  loan  of 


money;  secondly,  that  Fadierly  paid  Blocber 
the  sum  of  $10  in  part  consideration  of  the 
money  loaned;  and  that  in  the  discount  of  the 
note  and  the  $10  there  was  paid  to  and  receiv- 
ed by  Blocher,  pursuant  to  an  agreement  coeval 
with  the  loan,  more  than  10  per  centnm  per  an- 
num interest  for  the  use  of  the  money  loaned." 

And  in  holding  that  the  facts  as  thus  fonnd 
by  the  Jury  constituted  usury,  the  court  fur- 
ther said: 

"Where  parties  to  a  contract  for  a  loan 
knowingly  agree  to  pay  and  receive  mure  than 
10  per  centum  per  annum  for  the  use  of  the 
money  borrowed,  this,  in  the  sense  of  the  law, 
is  a  corrupt  agreement.  If  it  be  the  real  in- 
tention of  the  parties  to  receive  or  reserve  a 
given  rate  of  interest,  and  that  rate  proves  to 
be  usurious,  the  contract  will  be  void  fur  osury, 
whether  the  parties  knew  the  interest  to  be 
usurioas  or  not  •  •  •  If  the  note  in  qoes- 
tion  was  transferred  and  delivered  by  Fatherly 
to  Blocher,  in  ctHislderation  of  money  loaned, 
and  it  was  void  on  account  of  usury  in  the 
bands  of  Blocher,  it  was  likewise  void  in  the 
bands  of  the  German  Bank,  notwithstanding  it 
was  transferred  to  the  bank  for  a  valuable  con- 
sideration before  maturity,  and  without  notice 
of  the  usury." 

But  here  the  facts  were  entirely  different 
The  Jury  have  found,  and  were  warranted  in 
finding,  that  the  note  was  not  presented  to 
the  appellee  for  discount  by  the  maker,  but 
that  it  was  presented  by  one  who  claimed  to 
be  acting  for  the  payee.  Such  being  the  fact, 
there  was  nothing  to  put  appellee  upon  no- 
tice that  the  Indorsements  were  for  accom- 
modation and  that  the  note  was  execnted  to 
Cobbs  without  any  consideration  therefor. 

Learned  counsel  for  the  appellants  assnme 
that  the  uncontroverted  evidence  shows  that 
the  note  In  controversy  was  presented  to 
the  appellee  for  discount  by  the  maker  there- 
of. Hence  they  contend  here  that  tbe  ver- 
dict and  Judgment  should  have  been  in  favor 
of  the  appellants  under  the  doctrine  of  the 
case  of  German  Bonk  v.  De  Shon,  supra. 
But,  as  we  have  shown,  this  is  a  misappre- 
hension of  the  facts,  and  hence  the  doctrine 
of  tbe  above-mentioned  case  has  no  applica- 
tion. 

[4]  The  trial  court  announced  the  law  ap- 
plicable to  the  evidence  adduced  under  tbe 
issue  presented  in  conformity  with  many  de- 
cisions of  this  court  on  the  subject  of  usury. 
See  Brlggs  v.  Steele,  91  Ark.  458,  121  S.  W. 
754,  and  cases  there  cited. 

The  Judgment  is  correct,  and  It  Is  there- 
fore affirmed. 
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NUTX  V.  FET.    <No.  66.) 
(Supreme  Court  of  Arkansas.    June  21,  1915.) 

1.  Appeal  and  Bbbob  «=»97{)— Review— Oe- 

DEK  or  PBOOP— DiSCBBTION  OF  Tbial  Judqb. 
The  conduct  of  the  trial  is  within  the  dis- 
cretion of  the  court,  and  its  action  in  permit- 
ting plaintiff  to  introduce  evidence  after  he  had 
rested  will  not  be  disturbed,  in  the  absence  of 
manifest  abuse  of  discretion. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3849-3851;  Dec.  Dig.  «3=» 
»70.] 

2.  Appbal  awd  Ebbob  «=203,  801  —  Ques- 
tions Reviewable — Questionb  Not  fbop- 
EBLT  Raised. 

A  defeated  party  may  not  complain  of  the 
raline  on  the  burden  of  proof,  where  he  made 
no  objection  to  it,  nor  alleged  the  same  as  a 
ground  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {J  1743,  1753-1755;  Dec.  Dig. 
<8=>203.  301.] 

3.  Tbial  $=»177— Instbucted  Vebdict— Mo- 
tion BY  Both  Pabties— Decision  or  Oottbt. 

Where  each  party  asked  for  an  instructed 
verdict  without  requesting  other  instructions, 
the  court's  decision  in  directinK  a  verdict  has 
the  effect  of  a  verdict  on  the  issue  without  such 
direction. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  S  400;  Dea  Dig.  «=»177.] 

4.  Justices  of  the  Peace  «=»100— DtrEBiiir— 
Actions— Evidence— Admissibilitt. 

Where  a  duebill  sued  on  bound  defendant 
to  pay  a  specified  amount  out  of  the  first  money 
collected  for  performing  specified  work,  and 
plaintiff  alleged  that  defendant  owed  the  sum 
claimed  from  the  date  he  was  paid  the  first 
money  for  the  work,  it  was  competent  to  show 
that  defendant  had  received  money  for  the  work. 
(Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  386-341;  Dec.  Dig.  «=» 
100.] 

Appeal  from  Circuit  Court,  Lawrence 
County;  Jno.  B.  MeCaleb,  Special  Judge. 

Action  by  F.  A.  Fry  against  S.  M.  Nntt 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

F.  A.  Fry  brought  this  suit  In  the  Justice 
court  against  S.  M.  Nutt  upon  a  dueblU,  and 
alleged  that  said  S.  M.  Nutt  was  due  him 
tbe  sum  of  $45,  with  6  per  cent  interest — 

"from  ,  being  the  date  the  said  defendant 

-was  paid  the  first  money  upon  ditch  No.  2  of  the 
Greene  and  Lawrence  Drainage  District,  and 
that  he  had  failed  and  refused  to  pay  the  same," 
etc. 

The  duebUl  reads: 

"November  80,  1911.  Due  F.  A.  Fry  $45,  to 
be  paid  when  collected  for  cutting  Bite  of  Way 
Jio.  2,  to  be  paid  when  first  money  collected  on 
sed  Rite  of  Way.    [Signed]    S.  M.  Nutt." 

Defendant  pleaded  fraud  and  failure  of 
consideration,  and  Judgment  was  rendered  in 
Ills  favor  In  the  Justice  court,  from  which 
Fry  appealed  to  the  circuit  court 

On  trial  there  the  dneblU  was  Introduced 
in  evidence  and  its  execution  admitted,  and 
Nutt  testified  that  he  executed  It  In  consid- 
eration that  Fit  would  transfer  to  him  his 
contract  for  cutting  a  certain  portion  of  the 
right  of  way  for  ditch  No.  2  In  Greene  coun- 
ty;  that  after  the  contract  was  assigned  to 


blm,  be  went  to  Mr.  Miller,  the  representa- 
tive of  the  ditching  contractors,  to  have  it 
approved  and  was  told  that  the  contract  bad 
been  forfeited,  and  he  would  not  approve  it 
He  then  made  a  oontraet  with  the  principal 
contractors  to  cut  a  portion  of  the  same  ri«ht 
of  way  for  which  Fry  had  held  the  contract 
that  had  been  assigned  to  blm.  EDe  did  not 
teU  Fry  that  the  contractors  bad  declined  to 
approve  the  transfer  of  the  contract  to  him, 
nor  that  they  claimed  it  was  forfeited  until 
some  time  after  the  transfer  and  when  Fry 
was  insistiag  upon  payment  Neither  did 
he  ask  for  the  return  of  the  duebill,  as  be 
did  not  regard  It  worth  anything. 

Fry  testified  that  be  had  the  contract  to 
clear  the  designated  portion  of  the  right  of 
way  for  the  ditch,  and  sold  and  transferred 
it  to  S.  M.  Nntt  at  bis  recfuest  for  $45,  as 
evidenced  by  the  duebill,  and  that  his  con- 
tract was  not  forfeited  at  the  time  of  the 
sale  and  transfer  of  it,  and  that  he  bad  never 
been  notified,  by  either  the-  contractors  dig- 
ging the  ditch  or  Nntt,  that  it  was  claimed 
to  be  forfeited  until  long  after  the  transfer 
of  the  contract  and  execution  of  the  duebill, 
and  when  he  was  Insisting  upon  the  pay- 
ment of  It 

Miller,  the  superintendent  of  the  clearing 
of  the  right  of  way,  testified  that  Nutt  did 
some  work  on  the  right  of  way  for  No.  2  and 
was  paid  about  76  per  cent,  of  the  cost ;  that 
this  money  was  paid  to  Nutt,  "who  cut  the 
right  of  way  that  was  contracted  to  Fry 
origlnaUy";  that  it  was  paid,  in  the  spring 
of  1912,  75  per  cent  of  the  amount  com- 
pleted each  month,  and  that  up  to  June  be 
had  been  paid  something  like  $150.  This 
witness  also  stated  that  he  had  canceled  the 
contract  with  Fry,  and  proceeded  under  the 
new  contract  afterwards  made  with  Nutt, 
which  omitted  two  miles  of  the  right  of  way 
Included  in  original  conti-act  with  Fry. 

Each  party  requested  an  instructed  ver- 
dict, and  the  court  directed  a  verdict  in  Fry's 
favor,  from  the  Judgment  upon  which  this 
appeal  Is  prosecuted. 

&  M.  Nutt,  pro  se.  J.  N.  Beakley,  of 
Walnut  Ridge,  for  appellee. 

KiRBT,  J.  (after  stating  the  facts  as 
above).  The  case  is  not  well  abstracted,  but 
sufficiently  not  to  be  dismissed  for  noncompli- 
ance with  the  rule.  It  appears  that  after  the 
duebiU  was  read  in  evidence,  plaintiff  reeled 
bis  case,  the  defendant  was  examined,  with- 
drew bis  testimony  upon  leave  of  the  'Court, 
and  asked  a  peremptory  instruction,  contend- 
ing that  the  testimony  did  not  show  that  any 
moneys  bad  been  paid  to  or  received  by  blm 
from  the  contractors  for  cutting  the  ri^t  of 
way,  and  insisting  tliat  It  was  necessary  to 
prove  that  fact  In  order  to  recover.  The 
court  denied  the  motion  for  a  directed  ver- 
dict, and  the  testimony  was  resubmitted,  aft- 
er whldi  defendant  renewed  his  motion  for 
a   directed   verdict  several   times  at  other 
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stages  of  the  proceedings,  which  was  denied. 

[1]  It  is  Insisted  that  the  court  erred  in 
denying  said  motion  and  In  permitting  the 
introduction  of  the  testimony  over  appel- 
lant's objection  after  plaintiff  had  rested  his 
case.  The  conduct  of  the  trial  Is  within  the 
discretion  of  the  court,  which  permitted  tie 
Introduction  of  other  testimony  by  the  plain- 
tiff after  he  had  Introduced  the  dueblll  and 
rested,  and  unless  there  was  a  manifest 
abuse  of  this  discretion,  his  action  In  permit- 
ting the  Introduction  of  such  testimony  will 
not  be  controlled  here  and  the  cause  re- 
versed because  of  It  It  was  doubtless  the 
court's  purpose  in  permitting  It  to  ascertain 
the  truth  of  the  matter  to  be  determined  in 
furtherance  of  justice,  and  he  could,  In  the 
exercise  of  such  discretion,  permit  the  in- 
troduction of  other  testimony,  notwithstand- 
ing the  plaintiff  may  before  have  announced 
that  his  evidence  was  all  in,  and  we  do  not 
find  any  abuse  of  discretion  in  his  dMng  so. 
Oak  Leaf  Mill  Co.  v.  Cooper,  103  Ark.  79, 
146  S.  W.  130;  St.  li.,  I.  M.  &  8.  Ry.  Co.  v. 
Orlmsley,  90  Ark.  64, 117  8.  W.  1064;  Gamer 
V.  State,  97  Ark.  63, 132  8.  W.  1010,  Ann.  Cas. 
1012C,  1050. 

[2]  Appellant  is  not  in  a  position  to  con- 
tend here  that  the  court  erred  in  its  ruling  as 
to  whom  the  burden  of  proof  rested  upon, 
since  he  made  no  objection  to  it,  neither  did 
be  allege  same  as  a  ground  for  a  new  trial 
in  his  motion  therefor.  Jenkins  v.  Quick, 
105  Ark.  467,  151  S.  W.  1021;  American  Ins. 
Co.  V.  Haynle,  91  Ark.  43,  120  8.  W.  825; 
Cammack  v.  Ins.  Co.,  88  Ark.  805,  115  8.  W. 
142 ;  Singer  Mfg.  Co.  v.  Reeves  Lumber  Co., 
95  Ark.  363,  129  8.  W.  805;  Thellman  v. 
Relnsch,  103  Ark.  807,  146  8.  W.  526;  Bo- 
shears  y.  Johnson,  101  Ark.  120,  141  S.  W. 
763. 

[S]  The  trial  was  before  the  court  without 
a  Jury  In  effect,  since  each  party  asked  for 
an  Instructed  verdict  without  asking  other 
instructions,  tinder  this  condition  we  have 
held  that  the  decision  of  the  Jury  was  waiv- 
ed, and  the  matter  at  issue  submitted  to  a 
trial  by  the  court,  whose  decision  In  directing 
a  verdict  has  the  same  effect  as  would  have 
been  given  to  the  verdict  of  the  jury  upon  the 
Issue  without  such  direction.  Railway  v. 
Mulkey,  100  Ark.  73,  139  S.  W.  643,  Ann.  Cas. 
1913C,  1339;  Supreme  Tribe  of  Ben  Hur  v. 
Galley,  173  S.  W.  838. 

[4]  The  statement  filed  before  the  justice 
alleges  that  the  defendant  has  been  owing 
the  sum  claimed,  "from  the  date  the  said  de- 
fendant was  paid  the  first  money  on  ditch  No. 
2  of  the  Greene  and  Lawrence  Drainage  Dis- 
trict," and  It  was  competent  to  show  that  he 
bad  received  the  money  for  cutting  the  right 
of  way  mentioned  in  the  dueblll,  since  It 
states,,  "the  amount  was  to  be  paid  out  of 
tlie  first  money  when  collected  for  cutting  the 
right  of  way."  Hbs  testimony  shows  that  he 
received  $150  or  more  for  cutting  that  por- 
tion of  the  right  of  way  for  which  appellee 


had  a  contract  to  do  the  wotlc,  which  he  as- 
signed to  appellant,  receiving  in  considera- 
tion the  dueblll  sued  upon. 

Appellant,  It  is  true,  testified  that  the  con- 
tract was  transferred  to  him,  but  also  that 
he  received  no  benefit  from  it,  the  principal 
contractors,  he  said,  having  declared  it  for- 
feited and  canceled  it,  and  given  him  a  new 
contract  to  cut  the  same  right  of  way.  Ap- 
pellee denied  that  his  contract  was  forfeited, 
however,  and  the  right  of  the  contractors  to 
cancel  it  an4  the  record  does  not  show  what 
the  contract  was,  api>ellant  claiming  to  have 
lost  It  after  it  was  transferred  and  delivered 
to  Mm  by  the  appellee. 

The  testimony  Is  sufficient  to  support  the 
Judgment,  which  is  affirmed. 


STATE  V.  HALLER  et  aL    (No.  65.) 
(Supreme  Court  of  Arkausoa.     June  21,  1916.) 

1.  IilBCKhy  4=330 — iKniCTMBNT— BomciENCT 

— "Cow," 

Klrby's  Dig.  I  2228,  aubd.  3.  declares  that 
an  indictment  shall  be  sufficient  if  the  act  charg- 
ed is  so  stated  as  to  enable  the  court  to  pro- 
nounce judgment,  while  section  2248,  subd.  2, 
declares  that  the  allegations  as  to  the  offense  ari 
sufficient  if  they  are  in  ordinary  and  concise 
language,  go  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  An 
indictment  charged  that  those  accused  did  un- 
lawfully and  feloniously  steal  and  carry  away 
"one  cow  (bull)."  Held  that,  while  the  word 
"cow"  is  not  the  generic  word  denoting  cattle, 
yet,  in  view  of  the  parenthesis  and  the  colloquial 
use  of  it  in  place  of  cattle,  the  indictment  was 
sufficient  to  support  a  conviction  on  evidence 
showing  the  theft  of  a  buIL 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  i§  64-75,  09;    Dec.  Dig.  «=>30. 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Cow.] 

2.  Cbiuinal  Law  «es>186— Fobkbb  Jbopaxdt 

— What  Cokstitutks. 

Where  accused  was  acquitted  on  a  verdict 
directed  on  the  ground  of  variance  between  the 
indictment  and  the  proof,  the  acquittal  is  a  bar 
to  further  prosecution,  though,  on  the  state's 
appeal,  it  was  determined  that  the  indictment 
would  support  a  conviction  on  proof  adduced. 

lEH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  312,  320,  345-361;  Dec  Dig. 
<8=»186.1 

Appeal  from  Circuit  Court,  Arkanaas  Coun- 
ty;  John  L.  Ingram,  Special  Judge. 

E.  C.  Haller  and  others  were  charged  with 
cattle  theft,  and,  a  verdict  being  directed  in 
their  favor  on  the  ground  of  variance  be- 
tween the  indictment  and  the  proof,  the 
State  appeals.     Law  declared. 

Wm.  L.  Moose,  Atty.  Oen,  and  John  P. 
Streepey,  A«st  Atty.  Gren.,  for  the  State. 

McCUIiLOCH,  a  J.  [1]  The  defendants 
were  tried  under  an  indictment  charging 
the  crime  of  larceny  in  the  following  words: 

"The  said  E.  C.  Haller,  L.  C.  Haller,  and 
Emmett  McGraw.  In  the  district  county,  and 
state  aforesaid,  on  the  20th  day  of  August  A.  D. 
1913,  one  cow  (bull),  the  personal  property  of 
E.  B.  Lafargue  and  Loyd  Lafargue,  did  anlaw> 
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fully  and  felonioasly  steal,  take,  and  carry  away, 
against  the  peace  and  dignity  of  the  state  of  Ar- 
kansas." 

On  tbe  trial  of  the  case  the  proof  adduced 
by  the  state  tended  to  show  that  the  defend- 
ants stole  a  bull,  the  property  of  the  parties 
named  in  the  indictment,  and  the  court  gave 
a  peremptory  Instruction  In  favor  of  the  de- 
fendants on  the  ground  that  there  was  a 
fatal  variance  between  the  allegation  and 
the  proof  concerning  the  description  of  the 
property.  A  verdict  was  rendered  in  defend- 
ants' favor,  pursuant  to  the  instruction  of 
the  court,  and  the  state  has  appealed  from 
the  Judgment  rendered  upon  the  verdict 

The  pleader  evidently  Intended  to  make 
use  of  a  generic  term  In  writing  the  word 
"cow,"  and  it  is  so  understood  colloquially, 
for,  as  mentioned  in  the  brief,  we  often  hear 
the  word  "cow-pony,"  or  "cow-doctor,"  or 
"cow-man,"  or  "cow-puncher,"  used  as  having 
reference  to  cattle,  meaning  It  as  a  generic 
term.  Strictly  speaking,  it  is  not  so,  for 
"bos"  is  the  generic  word  denoting  animals  of 
that  kind.  Either  ox  or  cattle  is  also  ge- 
neric. But  the  word  "cow"  is,  as  before  stat- 
ed, used  colloquially  as  a  generic  term,  and 
it  is  evident  that  the  pleader  In  this  case 
Intended  It  In  that  sense.  That  is  made 
manifest  when  the  parenthetical  qualifying 
word  "bull"  Is  considered,  and  the  use  of 
that  word  evidently  was  Intended  to  specify 
the  male  of  the  species.  When  both  words 
are  considered,  and  the  way  in  which  they 
are  used,  there  can  be  no  mistaking  the 
meaning  of  .the  pleader,  and  proof  of  the 
stealing  of  a  bull  accorded  with  the  allega- 
tions of  the  Indictment.  The  word  "bull," 
used  parenthetically,  as  it  was  in  this  In- 
dictment, qualified  and  explained  the  mean- 
ing of  the  other  word  and  shows  it  was  in- 
tended as  a  generic  term. 

Our  statute  provides  that  an  indictment 
shall  be  sufflcient  if  "the  act  or  omission 
charged  as  the  offense  is  stated  with  such  a 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment  on  conviction,  according 
to  the  right  of  the  case"  (Kirby's  Digest,  { 
2228,  subd.  8),  and  if  the  allegations  relate 
the  facts  constituting  the  offense  "Ln  ordi- 
nary and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  intended" 
(Kirby's  Dig.  f  2243,  subd.  2). 

The  liberality  of  onr  Code  of  Criminal  Prac- 
tice is  illustrated  in  the  decision  of  this 
court  in  State  v.  Gooch,  60  Ark.  218,  29  S. 
W.  010,  and  we  think,  according  to  the  lib- 
eral rule  laid  down  in  that  case,  the  indict- 
ment was  sufficiently  clear  to  indicate  an 
animal  of  that  kind  of  the  male  species,  and 
that  the  proof  in  this  case  conformed  to  the 
allegations  of  the  indictment. 

[2]  The  acquittal  of  the  defendants  oper- 
ates as  a  bar  to  any  farther  prosecution,  but 
the  error  of  the  trial  court  is  hereby  de- 
clared. 


ST.  LOUIS,  I.  M.  &  S.  RY.  00.  v,  WISlfl- 
MAN.     (No.  00.) 

(Supreme  Court  of  Arkansas.    June  21,  1015.)' 

1.  Masisb  and  Servant  «s>213  —  Assump- 
tion OF  Risk— Ubuinasz  Danoeb  of  Sebv- 

ANT. 

Where  an  employ^  of  a  railroad  company, 
engaged  in  taking  old  brass  out  of,  and  putting 
new  brass  into,  the  journal  boxes  of  railroad 
cars  under  repair,  instead  of  a  jack  to  force 
down  a  wheel  which  was  necessary  to  be  done 
that  he  might  remove  the  brass,  used  a  prize 
pole  to  do  so.  a  less  safe  method,  but  customary 
when  all  jacks  were  in  use,  whereby  he  was  in- 
jured, be  assmned  the  risk  of  such  injury,  since, 
appreciating  the  danger,  be  deliberately  chose 
such  manner  of  doing  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  55&-SG4;  Dec.  IMg.  «=:> 
213.] 

2.  Master  and  Skbvant  «=3204^ABSUiiPnoi( 
OF  Risk— Statute— "Railbo AD  Hazabd"— 
"Use  and  Operation  of  Railboad." 

Acts  1911,  p.  S5,  fixing  the  liability  of 
railroads  for  injuries  to  their  employes,  and 
abolishing  the  defense  of  assumption  of  risk, 
did  not  apply  to  a  car  repcUrer  engaged  in  tak- 
ing the  old  brass  from,  and  i>tttting  new  brass 
into,  the  journal  l>oxes  of  railroad  cars  under 
repair,  since  the  act  does  not  include  all  rail- 
road employes  engaged  in  every  department  of 
the  service,  but  only  those  whose  duties  expose 
them  to  the  characteristic  dangers  connected 
with  the  operation  of  railroads  known  as  "rail- 
road hazards,"  which  are  those  peculiar  dan- 
gers to  whicli  employes  are  exposed,  while  en- 
gaged in  work  connected  with,  and  necessary 
to,  the  operation  or  running  of  trains  over  a 
line  of  railroad,  or  the  "use  and  operation  of 
a  railroad,"  which  is  the  department  of  the 
service  in  which  railroad  employes  are  actu- 
ally engaged  in  the  rujinine  of  trains,  or  in 
work  incident  to,  or  intimately  connected  there- 
with. 

[BA.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  544-646 ;  Dec.  Dig.  «=> 
204. 

For  other  definitions^  see  Words  and  Phrases, 
Second  Series,  Operate;  Railroad  Hazard.] 

Appeal  from  Circuit  Court,  Desha  County ; 
Antonio  B.  Grace,  Judge. 

Action  by  Mrs.  Mary  Wiseman,  adminis- 
tratrix, against  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  cause  dismissed. 

This  is  an  appeal  from  a  judgment  for 
$10,000  recovered  by  appellee  against  the  ap- 
pellant for  the  alleged  negligent  killing  of 
her  husband,  Robert  M.  Wiseman.  The  facts 
are  substantially  as  follows: 

Wiseman  was  employed  by  appellant  as  a 
car  repairer  at  McGehee,  Ark.  He  had  been 
engaged  in  such  work  for  several  months. 
On  the  14th  of  April,  1918,  he  and  one  Duck- 
worth, a  fellow  servant,  were  engaged  in  the 
work  of  "brassing  a  car";  that  is,  taking 
out  the  old  and  putting  new  brass  in  the 
Journal  box.  Duckworth  describes  the  man- 
ner in  which  they  were  doing  this  work  as 
follows: 

"We  would  take  what  we  call  a  journal  jack, 
a  small  jack,  and  set  it  under  the  journal  box 
and  jack  the  box  up  so  as  to  get  the  brass  out 
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— lifrbten  up  on  it  and  take  the  brass  out  and 
put  the  new  one  in.  Frequently,  in  jacking  that 
up,  the  wheel  would  come  with  it.  When  the 
wheel  comes  up,  we  have  to  prize  it  down  or 
take  a  jack  and  jack  it  down.  The  wheel  has 
to  come  down  before  you  can  get  the  brass  in. 
We  had  taken  out  the  brasa— had  the  box  jack- 
ed up  and  had  to  pull  the  wheel  down.  The 
proper  and  customary  way  of  getting  the  wheel 
down  was  to  use  the  jack,  if  we  had  it;  if  not, 
we  used  a  prize  pole.  The  jack  is  the  safest 
way.  I  do  not  think  there  is  any  danger  at  all 
in  doing  the  work  with  a  jack.  On  this  occa- 
sion we  were  using  a  prize  pole  to  prize  the 
wheel  down.  When  we  jacked  the  car  up,  the 
wheel  rose  with  it." 

The  witness  tben  testifies  that  he  and 
Wiseman  looked  up  and  down  the  track  for 
a  Jack  to  prize  the  wheel  down  and  did  not 
find  it  So  Duckworth  took  a  prize  pole  and 
prized  the  wheel  down.  Wiseman  took  the 
brass  and  wedge  out  and  carried  the  old 
brass  to  the  supply  room  to  get  a  new  one. 
When  Wiseman  came  back  he  picked  up  the 
prize  pole,  turned  it  edgewise  In  order  to 
make  it  strong  enough  to  pull  the  wheel 
down,  and,  as  he  pulled  up  on  it,  it  whirled 
and  turned  away,  and  the  pole  slipped  and 
struck  him  in  the  side.  The  foreman  had 
<x>mplained  on  different  occasions  about  be- 
ing short  on  Jacks.  If  a  Jack  had  been  used, 
there  could  have  been  no  slipping.  The  work 
was  done  both  ways.  If  they  had  Jacks  they 
Jacked  the  wheel  down,  and,  if  they  did  not, 
they  would  get  a  prize  pole.  The  scantling, 
used  as  a  prize  pole,  was  2  Inches  thick  and 
4  inches  wide  and  something  like  8  or  10 
feet  long. 

J.  W.  Goodwin  testified  that  he  was  the 
foreman  of  the  car  repair  department  at 
McOehee.  He  describes  the  way  the  work 
was  done  as  follows: 

"The  first  thing  they  do,  in  order  to  allow 
-the  box  to  come  op  in  order  to  take  the  brass 
-out,  place  a  jack  under  the  journal  box,  and 
jack  it  up  high  enough  for  the  brass  to  come 
out  That  throws  the  wheel  down  in  order  to 
bring  the  brass  up.  That  is  the  proper  method 
of  taking  the  brass  out  There  has  been  a  prac- 
tice of  putting  a  jack  under  the  box,  raising  it 
up  and  putting  a  pole  under  them  to  bear  the 
wheel  down.  This  is  a  method  that  has  been 
used  and  practiced  a  good  deal." 

The  witness  was  asked  wliat  was  the  usu- 
al way  of  doing  it,  and  answered: 

"Well,  there  is  about  as  mnoh  use  one  way 
as  the  other.    I  suppose,  al>out  tialf  and  half." 

Witness  had  always  told  the  men  to  pnt 
the  Jacks  under  there  for  the  reason  that  It 
was  madi  easier  for  them  to  do  It  Wiseman 
nor  any  one  else  ever  made  any  complaints 
about  the  insufficiency  of  Jacks.  If  they  did, 
witness  would  tell  them  to  wait  until  the  oth- 
er men,  who  were  using  the  Jacks,  got  through 
with  them.  OPbat  was  the  case  when  the 
Jacks  were  all  In  use  at  one  time. 

Appellee,  as  administratrix:  of  the  estate 
Of  her  husliand,  Robert  M.  Wiseman,  brought 
this  suit  against  the  appellant  to  recover 
damages  for  herself,  as  widow,  and  for  the 
minor  children.  She  alleged  that  the  appel- 
lant was  negligent  In  falling  to  furnish  a 
sufficient  number  of  Jack  screws  to  enable 


Wiseman  to  do  the  work  assigned  to  him  as 
a  car  repairer,  and  that  he  was  directed  in- 
stead to  elevate  the  car  by  means  of  a  scant- 
ling or  prize  pole,  and  that  in  the  use  of  the 
same  by  him,  the  same  slipped,  turned  over, 
and  struck  him  in  the  breast,  resulting  in  in- 
juries, from  which  he  died.  The  answer  de- 
nied the  allegations  of  negligence  and  dam- 
ages, and  set  up  the  defenses  of  contributory 
negligence  and  assumed  risk.  The  appellant 
asked  the  court  to  instruct  the  Jury  to  re- 
turn a  verdict  in  Its  favor,  which  the  court 
refused. 

The  appellant  among  other  Instmctions, 
asked  the  court  to  tell  the  Jury,  in  substance, 
that  if  Wiseman  was  Injured  as  a  result  ot 
the  manner  or  method  which  had  been  adopt- 
ed by  appellant  or  Its  servants  In  doing  the 
work  In  which  he  was  engaged,  and  that  be 
knew  of  such  method  or  manner  of  doing  the 
work,  and  continued  In  the  employment  of 
the  appellant  without  complaint  he  assum- 
ed the  risk,  and  their  verdict  should  be  for 
the  appellant 

The  court  refused  the  above  prayers,  and 
appellant  duly  saved  its  exceptions.  The 
court  submitted  the  cause  to  the  Jury  on  the 
issues  of  the  alleged  negligence  of  appellant 
and  comparative  contributory  negligence  of 
Wiseman.  The  appellant  objected  to  the 
court's  instructions  because  they  Ignored  the 
issue  of  assumed  risk. 

B.  B.  Kinsworthy  and  T.  D.  Crawford, 
both  of  little  Rock,  and  Jas.  C.  Knox,  of 
Montlcello^  for  appellant  J.  G.  Brown,  ot 
Hamburg,  and  Ben  D.  Brlckhonse,  of  Little 
Rock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  uncontroverted  evidence 
shows  that  the  work  of  letting  down  the 
wheel.  In  which  Wiseman  was  engaged  at 
the  time  of  his  injury,  was  done  by  the  use 
of  a  Jack  if  the  employes  had  a  Jack  for  that 
purpose,  and,  if  not.  It  was  done  by  using  a 
prize  pole.  Wiseman  had  been  engaged  in 
this  work  for  several  months.  Instead  of 
waiting  until  he  could  procure  a  jack,  which 
was  the  safest  way  of  doing  It  and  without 
making  any  complaint  to  his  foreman  that 
he  had  no  Jack  for  the  purpose,  he  under- 
took to  do  the  work  in  the  customary  way, 
when  there  were  no  Jacks  at  hand,  by  the 
use  of  a  prize  pole,  and,  while  so  doing,  the 
pole  slipped,  and  he  received  the  Injury  from 
which  hedledi 

The  foreman  testified  that  he  had  always 
told  the  men  to  put  the  Jacks  under  there  for 
the  reason  that  it  was  easier  for  them  to  do 
it,  but  that  It  was  done  about  as  touch  one 
way  as  the  other.  Wiseman,  being  familiar 
with  this  method  of  doing  the  work,  and 
knowing  and  appreciating  the  danger  Inci- 
dent thereto,  in  deliberately  choosing  this 
manner  of  doing  it,  must  be  held  to  have 
assumed  the  risk.  It  was  one  of  the  ordi- 
nary dangers  of  the  service  when  performed 
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In  this  way.  See  Labatt's  Master  and  Serv- 
ant, !  1166. 

If  the  use  of  the  scantling  was  dangerous, 
which  it  proved  to  be,  Wiseman  knew  and 
appreciated  It,  and  It  therefore  was  a  risk 
which  he  assumed.  See  Crawford's  Digest, 
vol.  5,  p.  1079fi  "Risks  Assumed  by  a  Serv- 
ant" 

[1]  To  avoid  the  effect  of  this  doctrine  of 
assumed  risk  appellee  Invokes  Act  No.  88, 
approved  March  8,  1911,  of  the  Acta  of  1911. 
That  act  was  construed  by  us  In  the  recent 
case  of  St  Louis,  Iron  Mountain  &  Southern 
Ry.  Co.  V.  Ingram,  176  S.  W.  602.  Ingram, 
with  others,  was  engaged  In  removing  some 
old  guard  rails  from  two  bridges  on  the  line 
of  railroad,  and  they  were  using  these  guard 
rails  as  skids  or  running  boards  over  which 
piling  was  being  rolled  from  a  push  car  into 
a  flat  car.  This  flat  car  was  standing  on  the 
side  track  of  the  railroad.  In  that  case, 
Judge  Hart,  speaking  for  the  court,  said: 

"After  a  careful  consideration  of  the  whole 
statute,  we  do  not  tbin^  the  Legislature  intend- 
ed to  restrict  its  terms  to  those  actually  engag- 
ed in  running  trains.  •  •  •  We  think  the 
statute  is  broad  enough  to  include  something 
more  than  the  mere  running  of  locomotives  and 
trains  of  the  railroad  company.  It  includes  ev- 
ery employ^  who,  when  injured,  was  perform- 
ing some  work  in  the  line  of  his  duty  directly 
connected  ■with  and  incident  to  the  use  and  op- 
eration of  a  railroad.  The  loading  and  unload- 
ing of  cars  is  intimately  associated  with  and 
directly  connected  with  tbe  operation  of  a  rail- 
road. Plaintiff,  at  the  time  he  was  injured, 
was  doing  a  part  of  the  work  necessarily  con- 
nected with  the  operation  of  defendant's  trains. 
He  was  helping  to  load  a  car  with  piling  to  be 
transported  to  another  part  of  defendant's  line 
of  road,  and  this  work  was  inseparably  connect- 
ed with  the  operation  of  the  defendant's  line  of 
road,  and  brings  this  case  within  the  spirit  of 
the  statute." 

The  purpose  of  the  act  of  1811  was  not  to 
Include  all  the  employes  engaged  in  every 
department  of  the  service.  Railway  v.  Huff, 
173  S.  W.  419;  Railway  v.  Ingram,  supra. 
But  its  design  was  for  the  protection  of 
those  whose  work  exposed  them  to  those 
"characteristic  dangers  peculiarly  connected 
with  the  operation  of  railroads  known  as 
'railroad  hazards.' "  Peter  Johnson  v.  Great 
Northern  Ry.  Co.,  104  Minn.  444,  116  N.  W. 
036,  18  L.  H.  A.  (N.  S.)  477. 

"Railroad  hazards,"  In  the  sense  of  this 
statute,  are  those  peculiar  dangers  to  which 
employ^  are  exposed  while  they  are  engag- 
ed in  work  connected  with,  and  necessary  to, 
tbe  operation  or  running  of  trains  over  a 
Une  of  railroad.  In  Railway  Co.  v.  Ingram, 
supra,  we  said: 

"It  includes  every  employ^  who,  when  injur- 
ed, was  performing  some  work  in  the  line  of  his 
duty  directly  connected  with  and  inodent  to 
the  use  and  operation  of  a  railroad." 

The  facts  show  the  sense  in  which  the 
words  "use  and  operation  of  a  railroad" 
were  employed.  The  words  "use  and  opera- 
tion of  a  railroad,"  as  used  in  the  opinion, 
relate  to  that  department  of  the  service  in 
which  employes,  at  the  time  of  their  Injury, 


are  actually  engaged  in  the  running  of  trains 
or  in  work  that  is  Incident  thereto  or  In- 
timately connected  therewith. 

It  would  be  a  difficult  task  to  determine 
in  advance  and  to  define  specifically  what 
cases  may  fall  within  the  purview  of  the 
statute.  Each  case  wlU  depend  upon  its  own 
peculiar  facte  as  developed.  But  the  undis- 
puted facts  of  the  present  record  show  that 
Wiseman,  at  the  time  Of  his  injury,  was  en- 
gaged in  the  work  of  repairing  a  car  In  the 
shops  at  McGehee.  This  work  In  no  manner 
exposed  him  to  those  peculiar  ha2sard8  which 
are  Inddeat  to  and  connected  with  the  phys- 
ical use  and  operation  of  a  line  of  railroad, 
and  the  work  In  which  he  was  engaged  did 
not  bring  him  within  the  protection  of  act 
>to.  88  of  the  Acta  of  1911,  as  construed  by  us 
In  Railway  Co.  v.  Ingram,  supra. 

In  Potter  v.  Chicago,  Rock  Island  &  Pa- 
<dfic  Ry.  Co.,  46  Iowa,  399,  it  was  held  that 
the  liability  of  a  railway  company  to  an  em- 
ploye Injured  in  a  machine  shop  Is  deter- 
minable by  the  common  law,  and  not  by  the 
statute,  since  such  employe,  within  the 
meaning  of  the  statute,  was  not  engaged  in 
"the  operation  of  a  railroad."  And  in  Hath- 
away V.  Illinois  Cent  Ry.  Co.,  92  Iowa,  337, 
60  N.  W.  661,  it  was  held  that  an  engine  dis- 
patcher, who  was  assisting  a  machinist  in 
placing  a  spring  in  one  of  defendant's  loco- 
motives, was  not  engaged  in  work  "In  any 
manner  connected  with  the  use  and  opera- 
tion of  a  railroad,"  within  the  meaning  of 
those  terms  as  employed  In  the  statute. 

The  construction  we  have  placed  upon  the 
statute  is  the  same  as  if  the  above  terms 
were  embodied  in  it  and  were  used  In  the 
sense  above  indicated.  The  court  erred  in 
its  ruling  upon  the  instructions. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  dismissed. 


DOBBS  et  al.  v.  TOWN  OF  GILLBTT  et  al. 

(No.  66.) 
(Supreme  Court  of  Arkansas.     June  21,  1915.) 

1.  EuisEST  Domain  <S=>2"C— Injunction- 
Conditional  Assent  to  Taking  of  Pbop- 
EiBTT — Revocation — Statxjtk. 

Where  plaintiff  consented  to  the  opening 
of  a  ditch  by  defendant  town  through  his  land, 
on  condition  that  his  title  to  the  land  should 
afterwards  be  determined  to  ascertain  whether 
he  was  entitled  to  compcnsatiou,  be  could  not 
withdraw  his  consent  and  force  the  town  to 
discontinue  the  ditch,  since,  where  the  right  of 
eminent  domain  exists,  and  property  is  taken 
which  might  be  condemned  by  the  exercise  of 
that  power,  the  owner's  remedy  is  to  sue  for 
damages,  and  not  to  seek  mandatory  process  to 
compel  withdrawal.. 

[Ed.    Note. — For    other    cases,    see    Eminent 
Domain,  Cent  Dig.  {  774;   Dec.  Dig.  <S=»27a] 

2.  Eminent  Domain  ^=»276— Rjcmedt  or 
OwNEE— Injunction— Adeqttaot  of  Reme- 
dy AT  Law. 

Where  a  municipal  drain  was  built  through 
plaintiff's  land  with  his  consent,  given  on 
condition  that  his  right  to  compensation  should 
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be  determined  later,  he  cannot,  on  refusal  of 
compensation,  enjoin  the  maintenance  of  the 
ditch ;  bis  remedy  at  law  by  suit  for  damages 
fur  the  taking  being  adequate. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  774;    Dec.  Dig.  «=3276.] 

8.  Eminent  Domain  «=j808— Suit  to  Enjoin 
Maintenance  of  Ditcu— Decbek  as  to 
Plaintiff's  Title. 

Where  plaintiflF  sued  defendant  town  to 
enjoin  the  maintenance  of  a  ditch  through  his 
propertpr,  he  having  equitable  title  and  being  in 
possession  at  the  time  the  ditch  was  opened, 
a  decree  that  he  had  no  title  to  such  property 
which  would  justify  him  in  objecting  to  the 
construction  of  the  ditch  was  too  broad,  since 
any  right  of  the  plaintiff  to  recover  compensa- 
tion  for  the  wrongful  taking  of  his  property 
should  not  have  been  adjudicated  by  the  de- 
cision in  the  injunction  suit,  in  which  he  did 
not  ask  such  relief. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  825;    Dec.  Dig.  igiaSOS.] 

4.  Ejectment  ^=»1S— Titus  to  Soppobt  Ac- 
tion. 

The  owner  of  an  equitable  title  cannot 
maintain  ejectment,  but  may  defend  his  title 
tnereunder. 

[Ed.  Note.— For  other  cases,  see  Ejectment; 
Cent.  Dig.  S|  56-58 ;    Dec.  Dig.  <S=»13.] 

5.  Eminent  Domain  ®=9308 — Suit  to  Enjoin 
Maintenance  of  Ditch— iRelief  Sought— 
Duty  op  Coubt  to  Tbansfeb  Case. 

When  a  property  owner  sued  to  enjoin  the 
maintenance  of  a  ditch  opened  across  his  land 
by  defendant  town  with  his  consent,  on  condi- 
tion that  his  right  to  compensation,  should  be 
determined  later,  and  where  plaintiff  did  not 
ask  dsmages  for  the  wrongful  taking  of  his 
property  in  the  alternative,  it  was  not  the 
duty  of  the  court,  upon  denying  abatement  of 
the  ditch,  to  transfer  the  case  to  enable  plaintiff 
to  pursue  his  romedy  at  law  for  damages,  and 
it  properly  determined  the  prayer  for  injunc- 
tion on  the  merits,  since  plaintiff  sought  only 
relief  in  equity. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  825 ;   Dec.  Dig.  «=9308]. 

6.  Municipal  Corpobations  «=»846— Dbain 
—Damage  to  Hiqhwat- Remedy  of  Pbop- 
ebty  ownebb. 

Where  the  construction  of  a  ditch  by  a 
town  was  necessary  to  carry  stagnant  water, 
and  the  water  carried  by  such  ditch  put  a 
highway  into  bad  condition  for  travel,  the  own- 
ers of  property  abutting  on  such  highway  could 
not  enjoin  the  maintenance  of  such  ditch,  since 
their  remedy  was  to  seek  through  proper  chan- 
nels to  have  the  miinicipality  drain  the  high- 
way, and  not  to  enjoin  the  maintenance  of  the 
ditch,  a  necessary  improvement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  1772-1795;  Dec 
Dig.  ®=>846.J 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  EUliott,  Chancellor. 

Suit  by  W.  W.  Dobbs  and  others  against 
the  Town  of  Glllett  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal.  Mod- 
ified as  to  the  named  plaintiffs,  and  affirmed. 

Appellants,  pro  se.  0.  I*  O'Danlel,  of  De 
Witt,  for  appellees. 

McCULiLOCH,  C.  J.  The  plaintiffs,  W.  W. 
Dobbs  and  others,  are  the  owners  of  real 
property  in  the  incorporated  town  of  Glllett, 
and  Instituted  this  action  against  the  munic- 


ipality to  restrain  the  latter  in  maintaining 
a  ditch  constructed  across  lands  claimed  to 
be  owned  by  plaintiff  Dobbs.  Dobbs  seeks  re- 
lief on  the  ground  that  the  dit(^  was  con- 
structed over  his  lands,  but  the  ground  for 
relief  asserted  by  the  other  plaintiffs  is  that 
the  water  is  diverted  through. this  ditch  from 
its  natural  drainway  and  cast  upon  Park, 
avenue,  one  of  the  streets  of  the  town,  which 
is  thus  overflowed  onto  the  adjoining  lots  of 
those  plaintiffs.  The  chancellor  denied  the 
relief  prayed  for  by  each  of  the  plaintiffs,  and 
they  have  appealed  to  this  court.  The  relief 
sought  by  the  plaintiffs  being  upon  separate 
grounds,  it  is  proper  to  discuss  the  Issues 
separately,  though  the  parties  Joined  in  one 
action. 

[1,2]  Plaintiff  Dobbs  owns  a  block  of 
ground  fronting  west  on  Sixth  street  and 
north  on  Park  avenue.  He  also  owns  a  strip 
on  the  west  side  of  Sixth  street,  over  which, 
he  contends,  the  ditch  was  constructed.  The 
controversy  between  him  and  the  town  arises 
as  to  his  ownership  and  possession  of  that 
strip,  or  rather  as  to  the  width  of  It  He 
contends  that  he  owns  up  to  the  line  of  what 
is  called  the  Thomas  addition,  which  consti- 
tutes a  strip  170  feet  wide  running  north  and 
south  between  Sixth  street  and  the  line  of 
the  Thomas  addition.  The  contention  of  the 
defendant  is  that  Dobbs  owns  only  140  feet 
of  the  strip,  and  that  the  ditch  Is  not  con- 
structed along  his  part  of  It  Dobbs  purchas- 
ed from  one  Leslie,  and  It  Is  conceded  that 
the  description  in  the  original  deed  did  not 
cover  the  30  feet  Involved  In  this  controversy. 
He  was  in  possession  of  It  and  had  it  under 
fence,  however,  when  the  ditch  was  dug,  and 
the  evidence  on  his  part  tended  to  show  that 
when  he  purchased  from  Tjeslie  the  agreement 
was  that  he  was  to  have  up  to  the  line  of  the 
Thomas  addition.  After  the  commencement 
of  this  suit,  Leslie  executed  to  Dobbs  anoth- 
er deed,  correcting  the  description,  so  as  to 
vest  the  legal  title  In  Dobbs  to  the  whole  of 
the  land  in  controversy.  The  evidence  is  suf- 
ficient to  show.  In  other  words,  that  at  the 
time  the  ditch  was  constructed  Dobbs  was 
in  possession  of  the  disputed  strip  under  an 
equitable  title,  and  that  he  acquired  the  legal 
title  since  the  commencement  of  the  action. 
TTie  evidence  is  also  undisputed  that,  when 
the  town  authorities  went  there  to  open  the- 
ditch,  Dobbs  and  his  wife  consented  to  the 
construction  of  the  ditch  on  condition  that  It 
should  be  afterwards  determined  whether  or 
not  they  owned  the  land.  Pursuant  to  that 
understanding,  they  withdrew  their  fence, 
which  inclosed  this  strip.  They  consented 
to  the  construction  of  the  ditch,  but  not  un- 
conditionally, so  as  to  cut  off  their  right  U> 
claim  compensation  for  the  taking  of  the 
property.  Now,  the  right  of  the  city  to  con- 
demn the  property  of  the  plaintiff  Dobbs  is 
clearly  granted  by  the  statutes  of  the  state. 
Kirby's  Digest  §  2906.  In  addition  to  that 
the  plaintiffs  consented  to  the  taking  of  the 
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property  for  that  purpose,  and  even  thougb 
tbat  consent  was  conditional,  they  hare  no 
right  to  withdraw  It,  so  as  to  force  the  town 
to  discontinue  the  maintenance  of  the  ditch. 
It  has  been  decided  by  this  court  in  many 
cases  that  where  the  right  of  eminent  domain 
exists,  and  property  Is  taken  which  might  be 
condemned  by  the  exercise  of  that  power,  the 
remedy  is  to  sue  for  damages,  and  not  to  seek 
mandatory  process  to  compel  withdrawal. 
This  doctrine  is  announced  in  railroad  cases, 
but  the  principle  is  the  same  with  respect 
to  municipal  corporations  which  have  the 
right  to  condemn  for  public  use,  but  have 
taken  the  property  without  proceeding  regu- 
larly by  condemnation.  We  have  held  In 
those  cases  that  the  remedy  is  at  law  to  re- 
cover damages  which  might  have  been  as- 
sessed la  condemnation  proceedings.  Organ 
V.  Memphis  &  LMtle  Bock  Railroad  Co.,  61 
Ark.  235,  11  S.  W.  96.  The  chancery  oourt 
was  correct,  therefore,  in  refusing  to  grant 
equitable  relief  to  Dobbs,  for  Ms  remedy  at 
law  is  adequate  and  complete. 

[8-6]  The  court  went  further,  however,  than 
It  was  necessary  to  go,  and  decided  that 
Dobbs  had  no  title  which  would  Justify  him 
in  objecting  to  the  construction  of  the  ditch. 
We  think  the  proof  tended  ta  show,  that 
Dobbs  bad  the  equitable  title  and  was  in 
possession  of  the  property,  and  that  the  proof 
was  sufficient  to  establish  that  tact  The 
owner  of  an  equitable  title  cannot  maintain 
ejectment,  but  can  defend  his  possession  un- 
der such  title.  If  he  has  any  remedy  for  the 
recovery  of  damages  for  the  wrongful  taking 
of  his  property,  that  relief  should  not  be 
cnt  off  by  the  decision  in  this  case.  He  did 
not  ask  for  such  relief,  and  the  facts  stated 
In  the  complaint  do  not  show  the  extent  to 
which  he  has  sustained  injury,  If  at  all. 
Therefore  it  was  not  the  duty  of  the  oourt  to 
transfer  the  cause  so  as  to  enable  him  to  pur- 
sne  his  remedy  at  law.  He  was  insisting 
upon  relief  whihh  could  only  be  granted  in 
equity,  and  therefore  the  court  properly 
heard  the  cause  upon  its  merits  and  decided 
It  against  him.  But  the  decree  was  broader 
than  was  necessary  in  settling  the  rights  of 
the  parties,  so  far  as  concerns  the  equitable 
relief  sought  in  the  complaint,  and  it  will  be 
modified,  so  as  not  to  (4>erate  to  t^e  prejudice 
ot  the  plaintiff  Dobbs  in  the  assertion  of 
whatever  remedy  that  may  be  open  to  him 
at  law. 

Now,  as  to  the  reUef  of  plaintiff  Wallace 
and  others:  They  owned  property  fronting 
on  Park  avenue,  and  allege  in  their  complaint 
that  the  municipality  has,  in  the  oonstructiao 
of  this  ditch,  wrongfully  gathered  up  surface 
water,  diverted  It  from  its  natural  course, 
and  cast  It  upon  Park  avenue,  causing  that 
street  to  be  flooded  and  tl>6  surface  water  to 
be  forced  over  on  the  property  of  the  plain- 
tttfs.  O^e  proof  shows  that  there  is  a  drain- 
way  running  in  a  nbrthwesterly  course  across 
the  nortbeast  comer  of  the  Thomas  addition, 
and  crossing  Park  avenue  west  of  the  prop- 


erty of  the  plalntlir  Wallace.  There  Is  a  con- 
troversy as  to  whether  that  is  a  natural  or  an 
artificial  drainway,  but  we  think  according 
to  the  preponderance  of  the  evidence  it  was 
artlficiaL  At  any  rate,  the  town,  several 
years  ago,  caused  a  ditch  to  be  dug  from 
the  point  south  of  the  Thconas  addition,  run- 
ning almost  due  north,  to  connect  with  the 
drainway  running  across  the  Thomas  addi- 
tion. That  is  referred  to  as  the  "old  ditch," 
and  there  Is  no  controversy  about  the  main- 
tenance of  that  as  a  drainway.  The  ditch  in 
controversy  was  constructed  from,  the  point 
where  the  old  ditch  runs  into  the  drainway 
which  crosses  the  Thomas  addition  and  runs 
due  north  from  that  point  to  Park  avenue. 
The  Thomas  ditch  has  been  dammed  up,  and 
air  of  the  water  now  finds  its  way  through 
the  new  ditch,  which  is  involved  in  this  con- 
troversy. There  is  some  evidence  tending  to 
show  that  the  water  carried  to  Park  avenue 
puts  that  highway  in  a  bad  condition  for 
travel,  but  the  testimony  is  conflicting  on 
that  point  as  to  whether  any  real  damage  Is 
done  to  the  highway.  There  is  no  proof  in 
the  record,  so  far  as  abstracted,  that  the 
lands  of  the  plaintiffs  are  damaged  in  any 
way,  and,  if  they  are  entitled  to  any  relief  at 
all,  It  must  be  solely  upon  the  ground  of  the 
damage  done  to  Park  avenue. 

[8]  There  is  also  a  controversy  as  to  wheth- 
er the  natural  drainway  of  the  lands  north  of 
the  old  ditch  is  through  the  Thomas  land,  or 
whethw  it  is  along  the  course  of  this  ditch. 
We  cannot  say  that  the  preponderance  of  the 
testimony  shows  that  the  natnral  drainway 
was  over  the  Thomas  addition.  The  chancel- 
lor, we  assiuie,  found  that  the  new  dltcb  was 
dug  along  the  natural  drainway,  and  the  ev- 
idence does  not  preponderate  against  that 
finding.  The  municipality  had  the  right  to 
dig  the  drainway,  and  It  cannot  be  prevented 
from  constructing  that  improvement  merely 
because  an  additional  quantity  of  water  is 
cast  upon  Park  avenue.  It  becomes  the  duty 
of  the  municipality  to  take  care  of  all  of  its 
public  streets  and  to  prc^rly  drain  them. 
The  fact  that  it  has  not  discharged  that  duty 
with  respect  to  one  of  the  streets  does  not 
prevent  the  improvement  of  other  streets 
and  public  places.  The  proof  shows  that  It 
was  necessary  to  construct  this  ditch  in  or- 
der to  carry  off  stagnant  water,  and  if  Park 
avenue  was  damaged  as  a  highway  by  reason 
of  the  fact  that  more  water  was  cast  upon  it 
than  would  readily  drain  off,  it  was  the  duty 
of  the  municipality  to  provide  some  method 
of  draining  ft ;  but  the  remedy  of  the  adjoin- 
ing property  owners  was  not  to  prevent  the 
first  improvement,  tmt  to  seek  through  prop- 
er channels  to  have  the  municipality  exercise 
its  duty  with  respect  to  improvement  of  Park 
avenue.  That  was  a  matter  vrlthln  the  pow- 
er of  the  town  council,  and  that  is  the  tribu- 
nal where  affirmative  relief  must  be  sought, 
so  far  as  the  improvement  of  the  public  street 
is  concerned. 

There  is  some  conflict  in  the  authorltleB  aa 
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to  what  the  rights  of  those  plaintiffs  would 
be  If  the  facts  were  that  surface  water  was 
gathered  up  and  forced  through  unnatural 
channels  and  cast  upon  the  street,  and  thence 
up<Hi  their  land.  Such  is  not  the  state  of  the 
case  that  we  have  here,  for  the  proof  shows 
that  the  water  was  not  diverted  from  a  nat- 
ural drainway,  nor  does  it  show  that  the 
property  of  the  plaintiffs  was  injured  thereby. 
The  decree  of  the  chancery  court  Is  there- 
fore affirmed,  with  the  modification  Indicated 
above  with  tespect  to  the  rights  of  the  ^tn- 
tiff  Dobbs. 


HARRIS  ▼.  STATE.    (No.  57.) 
(Supreme  Court  of  Arkansas.    June  21,  1&15.) 

1.  Pkrjxjbt   €s»11— Matzbialitt  of   Testi- 
mony. 

On  the  trial  of  H.  for  stealing  a  cow,  it 
was  the  state's  theory  tbat  the  cow  was  butch- 
ered near  H.'s  house,  and  that  horns  found 
there  were  the  horns  of  the  cow  in  questloa. 
O.  testified  that  he  butchered  a  cow  owned  by 
him  at  such  place,  and  that  the  horns  found 
there  were  the  horns  of  his  cow,  and,  that  he 
bad  bought  44  head  of  cattle  and  had  butchered 
16  or  18  head.  On  cross-examination  he  was 
asked  if  he  had  sold  any  cattle  to  C,  and  re- 
plied that  he  had  sold  10  or  11.  He  had  in 
fact  sold  19.  Held,  that  while  it  was  proper 
to  cross-examine  him  as  to  how  many  cattle  he 
had,  what  disposition  he  made  of  them,  and 
how  many  had  been  killed,  his  false  testimony 
that  he  had  sold  only  10  or  11  to  C.  was  im- 
material and  would  not  support  a  prosecution 
for  perjury. 

[Bid.  Note. — For  other  cases,  see  Perjury, 
Cent;  Dig.  |{  38-^;   Dec.  Dig.  «=»11.] 

2.  Pkbjttbt  ^sall— Matbbiautt   or  Tssn- 

UONf. 

To  constitute  perjury,  It  is  not  necessary 
that  the  fslse  testimony  should  tend  directly  to 
prove  the  particular  issue  on  trial,  and,  if  it  is 
circumstantially  material  or  tenda  to  support 
or  give  credit  to  the  witness  with  respect  to 
the  main  fact  or  to  discredit  a  witness,  it  will 
sustain  a  charge  of  perjury. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  i§  3S-54;   Dec.  Dig.  <S=»11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perjury.] 

Appeal  from  Circuit  Court,  Union  County; 
Chas.  W.  Smith,  Judge. 

Gordy  Harris  was  convicted  of  perjury, 
and  he  appeals.  Reversed,  and  cause  dis- 
missed. 

Geo.  M.  Le  Croy,  of  El  Dorado,  Ark.,  for 
appellant  Wm.  L.  Moose,  Atty.  (Sen.,  and 
John  P.  Streepey,  Asst  Atty.  Gen.,  for  the 
State. 

UcCVhLOCB,  0.  J.  This  is  an  appeal 
from  a  judgment  convicting  the  defendant, 
Gordy  Harris,  of  the  crime  of  perjury.  The 
substance  of  the  charge'  set  forth  in  the  In- 
dictment is  tbat  In  a  certain  criminal  case 
on  trial  in  the  circuit  court  of  Union  county, 
wherein  one  Hea  McLemore  was  being  tried 
upon  the  charge  of  grand  larceny  in  stealing 
a  cow,  the  property  of  C  H.  Murphy,  the 
defendant  herein  was  sworn  as  a  witness  and 


testified  that  he  had  sold  one  Cttge  McLemore 
10  or  11  head  of  cattle,  and  no  more,  where- 
as in  truth  and  In  fact  he  had  sold  to  Cage 
McLemore  20  or  21  bead  of  cattle.  It  is  al- 
leged in  the  indictment  that  the  said  testi- 
mony was  false,  and  that  it  was  material 
to  the  issue  presented  in  that  trial. 

There  are  numerous  assignments  of  error, 
but  we  content  ourselves  with  the  dlscnssioa 
of  the  sole  question  whether  or  not  the  al- 
leged false  testimony  was  material  to  the  is- 
sue In  the  trial  in  which  it  was  given,  for 
we  have  reached  the  conclusion  that  a  deci- 
sion of  that  question  determines  the  case. 

[1]  The  testimony  shows  the  foUowlnir 
state  of  the  record  in  the  case  of  State  v.  He* 
McLemore,  In  which  defendant's  alleged  false 
testimony  was  given:  Hes  Mcl«more  was 
accused  of  stealing  a  certain  cow,  described 
as  a  cow  with  a  crumpled  horn  and  branded 
with  the  letter  "M"  on  the  left  hip,  which 
said  cow  was  alleged  to  have  been  the  prop- 
erty of  O.  H.  Murphy.  Murphy  and  Cage 
McLemore,  the  brother  of  Hez,  had  been 
engaged  in  the  cattle  business  and  had  pur- 
dutsed  several  hundred  head  of  cattle  with 
money  furnished  by  Murphy.  The  agreement 
between  them  was  that  Murphy  should  fur- 
nish the  money,  and  Cage  McLemore  buy  the 
cattle  and  put  fhem  in  the  range,  and  that, 
when  sold,  there  should  be  a  certain  divisioa 
of  the  profits.  The  proof  shows  that  there 
were  as  many  as  246  head  of  cattle  In  the 
range  at  one  time,  but,  when  they  were  final- 
ly gotten  up,  there  were  83  of  them  missing. 
There  was  subsequently  another  contract  en- 
tered Into  between  those  parties  whereby  the 
legal  title  of  Cage  McLemore  passed  to  Mur- 
phy, and  he  became  the  sole  owner  of  the 
cattle.  The  cow  with  the  crumpled  horn 
was,  according  to  the  proof  adduced  by  the 
state  In  tbat  case,  one  of  the  number  pup- 
chased  by  Cage  McLemore  for  Murphy,  and 
was  one  of  the  83  missing  cattla  There  was 
an  Improvised  slaughter  pen  concealed  lu  a 
thicket  near  Hez  McLemore's  house,  and  the 
crumpled  homg  of  this  cow  were  found  at 
that  place.  The  theory  of  the  state  was  that 
all  of  the  missing  cuttle  were  stolen  from 
the  range  by  Hes  McI«more  and  were  butch- 
ered at  the  concealed  slaughter  pen  in  the 
thicket  near  his  house.  The  defendant,  Gor- 
dy Harris,  was  also  indicted  for  participa- 
tloa  In  the  offense^  Defendant  is  a  brother- 
in-law  of  the  two  McLemores,  and  in  the  trial 
of  Hes  he  was  introduced  as  a  witness  In 
the  latter's  behalf.  He  testified  that  he 
bought  from  one  Sandy  Simmons  a  cow  with 
a  crumpled  taom  and  butchered  it  himself 
at  the  concealed  slaughter  pen  in  question, 
and  that  the  horns  found  by  the  state's  wit- 
nesses at  the  pen  are  those  tbat  were  takea 
from  the  Sandy  Simmons  cow.  Hez  McLe- 
more was  convicted  in  that  trial,  but  on  ap- 
peal to  this  court  the  Judgment  of  convic- 
tion was  reversed  on  account  of  two  errors 
of  the  court    One  was  the  giving  of  an  in- 
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fitructlon,  telling  the  Jury,  in  substance,  that 
they  could  convict  the  defendant  In  that  case 
if  they  fonnd  that  he  had  stolen  wivu  cow, 
the  property  of  Murphy,  within  three  years 
before  the  finding  of  the  Indictment.  Mc- 
Lemore  v.  State,  111  Ark.  467,  164  S.  W.  119. 

The  defendant,  Harris,  testified  in  the 
trial,  in  addition  to  that  part  of  bis  testi- 
mony already  referred  to,  that  he  and  Hez 
McLemore  had  been  buying  cattle  together 
and  butchering  the  same  and  peddling  the 
meat  at  Felsenthal,  Ark.  He  testified  that 
there  had  been  bought  44  head  of  cattle,  some 
of  which  belonged  to  him  IndlTldually  and 
the  remainder  to  him  and  Hez  in  partnership, 
and  that  out  of  that  number  they  bad  butch- 
ered 15  or  18.  His  statement  was  that  he 
had  butchered  10  or  12  of  his  individual  cat- 
tle, and  that  6  or  6  of  the  partnership  cattle 
bad  also  been  butchered. 

The  testimony  which  is  now  alleged  to 
have  been  false  was  bronght  out  on  cross-ex- 
amination. He  was  asked  the  question 
whether  or  not  be  had  sold  cattle  to  Cage 
McLemore  for  Mufphy,  and  he  replied  that 
he  had  sold  10  or  11.  There  was  an  effort 
during  bis  cross-examination  to  show  by  the 
checks  which  had  been  given  to  him  by  Cage 
McLemore  that  he  had  been  paid  for  21  head 
of  cattle.  The  testimony  in  the  present  case 
shows  conclusively  that  the  various  checks 
were  given  to  the  defendant  by  Cage  McLe- 
more for  sums  aggregating  the  price  of  21 
head  of  cattle,  but  the  defendant  satisfacto- 
rily showed  by  the  testimony  of  himself  and 
other  witnesses  that  two  of  the  checks  did 
not  represent  sales  of  cattle  to  McLemore, 
but  did  represent  money  which  McLemore 
had  borrowed  from  him  to  pay  for  two  head 
of  cattle  bought  from  certain  other  parties, 
one  Sinclair  and  one  Taylor.  He  showed 
that  Cage  McLemore  bought  a  cow  from  Sin- 
clair and  did  not  have  the  money  to  pay  for 
it  at  the  time,  and  that  he  (defendant)  fur- 
nished the  money,  and  later  Cage  McLemore 
gave  him  <Hie  of  the  checks  In  question  to  re- 
tarn  the  swh  of  money  so  advanced,  $12  or 
$18.  One  of  the  other  checks  was  represent- 
ed by  the  price  of  a  cow  which  defendant 
bought  from  Taylor  for  McLemore  and  paid 
for  it,  and  Mcliemore  gave  him  a  check  to 
reimburse  him  for  the  amount  so  paid.  So 
It  may  be  said  that  the  undisputed  testimony 
In  this  case  established  the  fact  that  the  de- 
fendant sold  to  Cage  McLemore  19  head  of 
cattle,  and  that  he  testified  In  the  former 
trial  that  he  only  sold  10  or  11  head  of  cat- 
tle to  McLemore.  He  undertakes  now  to  ex- 
plain by  showing  that  the  additional  8  head 
of  cattle  were  partnership  property,  and  that, 
when  he  spoke  of  the  sale  of  the  10  or  11 
head  of  cattle  sold  to  McLemore,  he  meant 
his  individual  cattle,  and  did  not  take  into 
account  the  8  head  of  partnership  cattle. 
The  whole  of  his  testimony  in  the  former 
trial  was  reproduced  before  the  Jury  in  the 
trial  at  this  case,  and,  notwithstanding  the 
Attempted   explanation,   his   testimony   was 


open  to  the  construction  that  he  had  with- 
held the  fact  of  the  sale  of  the  additional 
head  of  cattle  and  bad  falsely  testified  that 
he  only  sold  10  or  11  head  to  McLemore. 

Now,  the  question  Is  whether  or  not  this 
testimony  was  material  in  the  investigation 
of  the  charge  against  Hez  McLemore.  We 
are  of  the  opinion  that  it  was  not  material, 
and  that  it  cannot,  for  that  reason,  be  made 
the  basis  for  the  charge  of  iwrjury.  The  in- 
quiry In  that  case  was  whether  or  not  Hez 
McLemore  stole  the  cow  with  the  crumpled 
horn,  alleged  to  belong  to  Murphy,  and  the 
substance  of  defendant's  testimony  was  that 
that  cow  did  not  belong  to  Mutphy,  or  at 
least  that  the  cow  which  had  the  crumpled 
bom  found  at  the  concealed  slaughter  pen 
was  the  one  that  he  (defendant)  bought  from 
Sandy  Simmons  and  slaughtered  at  that 
place.  It  was  entirely  proper  and  material 
to  cross-examine  defendant  as  to  how  many 
cattle  he  had,  what  disposition  he  had  made 
of  them,  and  how  many  had  been  killed  at 
the  slaughter  pen;  but  we  are  entirely  un- 
able to  discover  what  materiality  there  was 
in  showing  how  many  he  sold  to  Cage  Mc- 
Lemore. He  testified  in  that  trial  that  he  had 
purchased  44  head  of  cattle;  that  15  or  18 
of  them  had  been  slaughtered,  and  10  or  11 
had  been  sold  to  Cage  McLemora  He  was 
not  asked  to  account  for  the  balance  of  the 
cattle,  and  it  was  not  shown  either  in  that 
case  or  this  what  became  of  those  that  were 
not  80  disposed  of.  In  the  former  case  the 
prosecuting  attorney  asked  the  defendant 
whether  he  had  sold  cattle  to  anybody  else, 
except  Cage  McLemore,  and  he  replied  that 
he  had  not  8<dd  to  any  one.  But  the  question 
was  not  asked  him  what  became  of  the  re- 
mainder of  the  44  head  of  cattle,  and  he  did 
not  state  whether  they  were  still  on  hand,  or 
had  died,  or  strayed  away,  or  what  had  be- 
come of  them.  This  discrepancy  of  8  head  of 
cattle,  in  accounting  for  the  number  sold  to 
Cage  McLemore,  could  not,  as  it  appears  to 
us,  have  had  any  bearing  upon  the  Issues  in 
that  case,  or  even  upon  the  question  of  the 
credibility  of  the  witness  himself. 

[21  We  adhere  to  the  rule  often  announced 
by  this  court  that,  in  perjury  cases,  it  is  not 
necessary  that  the  false  testimony  should 
tend  directly  to  prove  the  particular  issue 
in  the  trial  in  which  it  is  given,  bat  if  it  Is 
circumstantially  material  or  tends  to  support 
or  give  credit  to  the  witnesses  with  resi>ect 
to  the  main  tact,  or  to  discredit  a  witness, 
It  la  sufficient  to  constitute  the  basis  of  the 
charge.  Robertson  v.  State,  54  Ark.  604,  16 
S.  W.  582;  Scott  v.  State,  77  Ark.  455,  92 
S.  W.  241;  Lewis  ▼.  State,  78  Ark.  667,  94 
S.  W.  613;  Smith  ▼.  State,  81  Ark.  2Q0.  120 
S.  W.  965.  Butt  in  any  event,  the  materially 
of  the  testimony  must  be  shown,  and,  as  an 
illustration  of  that  rule,  the  decision  of 
this  court  in  Marvin  v.  State,  53  Ark.  ^  14 
S.  W.  87,  may  be  examined  with  profit  Ac- 
cording to  the  truth  of  the  matter,'  a?,  shown 
in  the  testimony  adduced  In  the  trial  of  the 
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present  case,  87  of  the  44  head  of  cattle 
•bought  by  defendant  were  accounted  for, 
whereas,  according  to  the  false  testimony  ad- 
duced In  the  other  trial,  only  29  were  ac- 
counted for;  but,  as  before  stated,  we  are 
unable  to.  see  how  the  difference  of  8  head 
of  cattle  could  hare  been  material.  With  the 
remainder  of  the  cattle  unaccounted  for, 
or  any  attempt  to  account  for  them,  this  dis- 
crepancy could  not  have  even  affected  the 
credibility  of  defendant  as  a  witness  in  the 
particular  inquiry  concerning  the  question 
whether  or  not  Hez  McLemore  had  stolen  the 
cow  with  the  crumpled  horn. 

The  case  has  been  fully  developed  by  the 
state,  so  far  as  concerns  all  matters  affect- 
ing the  materiality  of  the  alleged  false  tes- 
timony, and  no  useful  purpose  would  be  serv- 
ed by  remanding  the  case  for  a  new  trial. 

The  Judgment  is  therefore  reversed,  and 
the  cause  dismissed. 


COLE  ▼.  BtmNETT  et  «1.    (No.  61.) 
(Supreme  Court  of  Arkansas.    June  21,  1915.) 

1.  Pabtition   <S=»17— -Suit— Disputed  Trru: 

— ^JrBISDrCTION. 

Wbere  the  title  of  plaintiff  In  partition  is 
disputed,  a  court  of  equity  will  not  try  the 
question  of  title,  and,  if  moved  thereto,  will 
dismiss  fhe  complaint  without  prejudice,  or  will 
retain  the  bill  for  a  reasonable  time  until  title 
has  been  determined  at  law. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  SS  5»-59;   Dec.  Dig.  ®=>17.] 

2.  Appeal  and  Ebbob  «e»185— Depenbbs  not 
Baiseo  Below— Jubibdiction  of  Equitt 
— Waiveb. 

PlaintiCE  in  a  partition  suit,  where  his  title 
was  disputed,  who  did  not  question  the  juris- 
diction of  equity  therein,  but  joined  issue  on 
the  question  of  title,  and  who  did  not  move  to 
transfer  the  case  to  the  law  court,  could  not 
complain  on  appeal  that  the  equity  court  had 
no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1166-117«J,  1375;  Dec. 
Dig.  <S=>1S5.] 

3.  Evidence  «=>273— Acts  and  Declaba- 
TI0N8— Extent  of  Pos-session. 

The  acts  and  declarations  of  one  in  posses- 
sion of  land  are  admissible  to  show  the  charac- 
ter and  extent  of  his  possession,  but  not  to  con- 
tradict his  deed  to  another. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  110&-li:«);    Dec.   Dig.  <S=273.] 

4.  Appeal  and  Erbob  <8s=»100&— Beview  — 
FiNDiNos  OJ  Fact. 

The  chancellor's  finding  for  defendants  in 
a  partition  suit,  not  against  the  clear  prepon- 
derance of  the  evidence,  will  not  be  disturbed 
on  appeal. 

[Ed.  Note/— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  3970-3978;  Dec  Dig.  <8=s> 
1009.1 

Appeal  from  Greene  Chancery  Court; 
Chas.  D.  Frierson,  Chancellor. 


PartlUon  by  J.  W.  Ckile  against  B.  B. 
Burnett  and  another.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Geo.  A.  Burr  and  R.  E.  Ii.  Johnson,  botb 
of  Paragould,  for  appellant. 


HABT,  J.  On  July  16,  1913,  J.  W.  Cole 
filed  a  complaint  in  the  chancery  court 
against  B.  B.  Burnett  and  A.  C.  Burnett  In 
which  he  alleged  that  he  and  the  defend- 
ant were  owners  as  tenants  In  common  of 
80  acres  of  land  situated  in  Greene  county, 
Aik. ;  that  he  was  the  owner  by  purchase  of 
an  undivided  two-fifths  Interest  In  said  land ; 
and  that  the  defendants  were  owners  of  an 
undivided  three-fifths  Interest  therein.  The 
prayer  of  the  complaint  was  that  the  lands 
be  partitioned  according  to  the  reapectlve  in- 
terests of  the  plaintiff  and  the  defendants. 

The  defendants  filed  an  answer  in  which 
they  denied  that  they  were  tenants  In  com- 
mon with  the  plaintiff  in  and  to  said  land. 
They  denied  that  the  plaintiff  had  any  title 
whatever  In  and  to  said  land,  averred  that 
they  were  the  owners  thereof  as  heirs  of 
their  father,  and  that  he  had  purchased  the 
land  in  his  lifetime.  They  also  set  up  ti- 
tle by  adverse  possession.  The. facts  as  de- 
veloped by  the  defendants  are  as  foUowa: 
Richard  Treadaway  was  the  original  owner 
of  the  lands,  and  they  were  his  homestead. 
He  died  some  time  during  the  Civil  War, 
and  left  surviving  him  his  widow,  who  Is 
now  living,  and  has  been  confined  to  the  In- 
sane asylum  ever  since  2  or  3  years  before 
this  suit  was  in.stituted.  He  also  left  sur- 
viving him  five  children,  namely,  W.  B. 
Treadaway,  G.  W.  Treadaway,  B.  G.  Tread- 
away,  Mary  Howard,  and  Thomas  J.  Tread- 
away. John  T.  Burnett  married  Mary  How- 
ard, who  was  a  half-sister  of  the  other  chil- 
dren, aud  went  Into  possession  of  the  lands 
in  controversy  in  1869,  and  remained  in  pos- 
session of  It  until  his  death  about  16  years 
ago.  It  is  admitted  that  he  purchased  the 
Interest  of  three  of  the  heirs  before  he  went 
Into  possession  of  the  lajids.  In  1883  he  ob- 
tained a  warranty  deed  from  Thomas  J.  Bur- 
nett for  his  undivided  one-fifth  Interest. in 
the  lauds,  and  the  consideration  recited  In 
the  deed  is  $30.  John  T.  Burnett  paid  the 
taxes  on  the  land  and  made  various  Inob- 
provements  on  It  up  to  the  time  of  his  death, 
about  16  years  before  the  Institution  of  this 
action.  After  his  death  the  widow  and  thdr 
two  children,  the  defendants  in  this  action, 
remained  In  possession  of  the  land,  and  paid 
the  taxes  on  It  until  the  time  Mra  Burnett 
was  placed  In  the  Insane  asylum.  Since  that 
time  the  defendants  have  been  in  possession 
of  the  land. 

The  deposition  of  G.  W.  Treadaway  was 
talcen  by  consent  September  22,  1914,  and  lie 
testified  that  he  had  sold  bis  undivided  one- 
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fifth  Interest  Im  tbe  land  to  3<Aa  Burnett 
about  8S  years  ago,  but  tbat  no  deed  was 
executed  by  him;  that  In  1873  he  went  to 
Baraett,  and  Burnett  paid  him  $10  for  hia 
Interest;  that  about  16  years  ago  he  met 
the  plaintiff,  Cole,  on  the  train,  and  the 
question  of  his  Interest  came  up,  and  he 
agreed  to  sell  Cole  his  interest  for  |1S,  and 
some  time  thereafter,  in  1896  or  1897,  he  ex- 
ecuted a  deed  to  Cole  for  his  interest.  He 
flrst  stated  that  Burnett  lived  7  or  8  years 
after  he  sold  his  Interest  to  Cole,  but  subse- 
quently stated  that  Burnett  lived  only  4  or 
6  years  after  the  execution  of  his  interest 
to  Cole.  G,  W.  Xreadaway  also  stated  that 
be  told  the  plaintiff  he  had  sold  the  land  to 
John  T.  Burnett,  and  further  stated  that 
Burnett  bad  not  paid  him  all  the  money  he 
thought  was  due  him.  He  stated  also  that 
he  went  to  Burnett  and  asked  him  for  a 
further  payment  for  his  interest,  stating 
that  he  thought  he  ought  to  receive  as  much 
as  the  other  heirs  had  received  for  their 
share,  and  that  Burnett  refused  to  pay  him 
any  more ;  that  he  made  an  agreement  with 
Cole  whereby  he  sold  the  interest  of  his 
brother,  Thomas  J.  Treadaway,  to  Cole  for 
$20;  that  he  told  his  brother  about  this 
sale,  and  his  brother  authorised  him  to  ex- 
ecute a  deed  tp  Cole  for  his  Intereet;  that, 
pursuant  to  this  direction,  he  executed  a 
deed  to  Cole  for  the  undivided  Interest  of 
his  brother,  and  signed  his  brother's  name 
to  the  deed;  and  that  Cole  paid  him  $16 
for  his  own  interest. 

The  defendants,  who  were,  respectively,  26 
and  28  years  of  age,  testified  that  they  lived 
on  the  land  with  their  father  until  he  died, 
and  that  they  had  never  heard  of  the  plain- 
ttfl.  Cole,  or  their  unde,  6.  W.  Treadaway, 
claiming  any  interest  in  the  land  while  their 
father  lived,  and  that  their  father  claimed 
to  own  the  land  while  he  lived,  and  that 
ibey  had  <daimed  it  since  his  death. 

The  plaintiff  testlUed  in  his  ov^  behalf, 
and  said  that  he  agreed  to  pay  G.  W.  Tread- 
away $15  for  his  undivided  one-flfth  inter- 
est, and  at  the  same  time  agreed  to  pay  him 
f20  for  his  brother  Thomas  J.  Treadaway's 
Interest ;  that  before  the  deed  was  executed 
and  the  sale  consummated  he  examined  the 
records,  and  found  that  the  title  was  in  the 
Treadaway  heirs;  that  the  deeds  were  ex- 
ecuted and  delivered  to  him  and  the  money 
I>aid  by  him  to  G.  W.  Treadaway;  that  G. 
W.  Treadaway  did  not  tell  him  tbat  he  had 
previously  sold  his  interest  to  John  T.  Bur- 
nett; that  he  had  lived  near  the  land  and 
bad  known  John  T.  Burnett  nearly  all  his 
life;  that  after  be  had  secured  the  deeds 
from  the  Treadaways  he  told  Burnett  about 
punAasing  their  interest,  and  said  that  Bur- 
nett "got  sore"  about  it,  but  did  not  claim 
tbat  he  owned  their  interest;  that  the  deed 
from  T.  J.  Treadaway  to  Buroett  was  filed 
for  record  between  the  tine  he  first  investi- 
gated the  record  and  the  time  be  procured 


and  filed  for  re<»ord '  the  deed  teom  t.  J. 
Treadaway  to  himself;  that  after  Burnett 
died  he  met  his  widow  and  told  her  that  as 
long  as  she  stayed  on  the  place  and  kept  it 
up  he  would  not  dejprive  her  of  her  home; 
that  .soon  after  she  was  placed  in  the  state 
Insane  asylum  he  took  action  looking  to  the 
establishment  of  his  title  to  an  undivided 
two-flfths  Interest  in  the  land. 

The  chancery  court  decreed  that  the  plain- 
tiff's complaint  should  be  dismissed  for  want 
of  equity,  and  the  plaintiff  has  appealed. 

It  is  contended  by  counsel  for  the  plaintiff 
that  the  court  erred  in  retaining  jurisdiction 
of  the  cause  and  in  rendering  a  final  decree 
dismissing  the  complaint  of  the  plaintiff  for 
want  of  equity.  In  support  of  their  conten- 
tion they  rely  upon  numerous  deci.slons  of 
this  court  to  the  effect  that  partition  cannot 
be  had  of  land  held  adversely,  or  the  title 
to  which  is  In  dispute,  unless  the  lands  be 
vax^ant  or  not  in  actual  i>ossession.  London 
V.  Overby,  40  Ark.  165;  Cannon  v.  Stevens, 
88  Ark.  610,  115  S.  W.  388;  LaCotts  v. 
Pike,  91  Ark.  26,  120  S.  W.  144,  134  Am.  St. 
Rep.  48;  Hill  v.  Cherokee  Construction  Co., 
99  Ark.  84,  137  S.  W.  553. 

[1]  Where  the  plaintiff's  title  is  disputed, 
our  decisions  have  been  uniformly  to  the  ef- 
fect that  courts  of  equity  will  decline  Juris- 
diction to  try  tbe  question  of  title,  if  the 
rule  is  invoked.  In  such  cases  the  com- 
plaint will  be  dismissed  without  prejudice, 
or,  in  analogy  to  the  case  of  dower,  the  court 
will  retain  the  bill  for  a  reasonable  time  un- 
til the  issue  of  title  has  been  determined  by 
a  court  of  law.  Had  the  plaintiff  Invoked 
the  rule,  it  would  have  been  the  duty  of  the 
diancery  c6urt  to  have  dismissed  his  com- 
plaint without  prejudice,  or  to  have  retain- 
ed the  cause  for  a  reasonable  time  with  lib- 
erty to  the  plaintiff  to  bring  such  action  as 
he  might  be  advised  to  establish  his  title. 
The  record  does  not  show  that  the  plaintiff 
invoked  the  rule  in  this  case. 

[2]  On  the  contrary,  issue  was  Joined  on 
the  question  of  title,  and  deiwsitlous  were 
taken,  and  that  question,  by  consent  so  far 
as  the  record  dliicloses,  was  presented  to  the 
court  for  determination.  The  plaintiff  made 
no  motion  to  transfer  the  cause  to  the  law 
court,  and  made  no  objection  to  the  Jurisdic- 
tion of  the  chancery  court  to  try  the  ques- 
tion of  title.  Having  voluntarily  submitted 
the  issue  of  title  to  the  chancery  court,  he 
cannot  now  be  heard  to  complain  that  such 
court  had  no  jurisdiction.  Crlbbs  v.  Walk- 
er. 74  Ark.  104,  85  S.  W.  244;  Apple  v, 
Apple,  105  Ark.  668,  162  S.  W.  29C,  and 
cases  cited;  Farmer  r.  Towers,  106  Ark. 
123,  132  S.  W.  803. 

[3]  It  is  next  contended  by  counsel  for 
the  plaintiff  that  the  court  erred  in  admit- 
ting the  testimony  of  George  W.  Treadaway 
to  the  effect  that  he  bad  sold  the  land 
to  John  T.  Burnett.  Counsel  insists  that 
Treadaway,  having  given  a  warranty  deed 
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to  tbe  plaintiff,  shonld  not  be  permitted  to 
contradict  tbe  terms  of  that  deed.  It  Is  a 
familiar  rule  of  law  that  the  acts  and  dec- 
larations of  a  person  in  possession  of  a 
tract  of  land  ere  admissible  to  show  the 
character  and  extent  of  IHs  possession,  but 
not  to  contradict  his  deed  to  another.  But 
that  rule  has  no  application  here.  Tbe  dec- 
larations of  Tieadaway  were  not  Introduced 
In  evidence.  He  testified  himself.  He  was 
a  competent  witness,  and,  like  any  other 
witness,  might  testify  to  any  fact  within  his 
own  knowledge  pertaining  to  the  Issuea  in 
the  case,  bis  testimony  was  as  to  facts  with- 
in his  own  knowledge,  and  tbe  question  of 
their  truth  or  falsity  was  for  the  court  try- 
ing the  case. 

[4]  This  brings  us  to  the  question  as  to 
whether  the  decision  of  the  chancellor  on 
the  issue  of  title  was  correct.  According  to 
the  uniform  current  of  decisions  in  this 
state,  findings  of  fact  made  by  a  chancellor 
will  not  be  disturbed  on  appeal  unless  they 
are  against  the  clear  preponderance  of  the 
evidence.  G.  W.  Treadaway  testified  that 
he  had  sold  tbe  land  to  John  T.  Burnett  in 
187.5,  and  that  Burnett  paid  him  |10  for  his 
interest.  Burnett  was  then  in  possession  of 
tbe  land,  having  purchased  tbe  interest  of 
the  other  heirs,  and  continued  in  possessloa 
until  his  death,  paying  tbe  taxes  on  the  land 
and  making  improvements  on  it.  After  bis 
death  bis  widow  and  children  remained  In 
possession  of  the  land  until  the  present  suit 
was  instituted.  Burnett's  two  sons,  although 
they  were  small  when  their  father  died,  tes- 
tified that  neither  their  uncle,  O.  W.  Tread- 
away,  nor  tbe  plaintiff.  Cole,  claimed  any 
Interest  in  the  land  during  their  father's  life- 
time. Cole  permitted  Mrs.  Burnett  and  her 
children  to  remain  on  the  land  and  to  pay 
taxes  thereon  for  a  number  of  years  after 
Burnett's  death.  It  is  true  that  be  said  be 
did  this  because  of  his  respect  for  Burnett's 
widow;  and  he  denies  that  G.  W.  Tread- 
away  told  him  that  be  had  sold  bis  interest 
in  tbe  land  to  Burnett,  or  that  Burnett  ever 
claimed  to  own  that  interest  before  bis 
death.  We  think,  however,  that  the  sur- 
rounding circumstances  tend  to  corroborate 
the  testimony  of  the  defendants,  and  are  of 
the  opinion  that  the  finding  of  tbe  chancel- 
lor Is  not  against  the  clear  preponderance  of 
the  evidence,  and  should  be  upheld. 

The  decree  will  be  affirmed. 


ST.  LOUIS,  I,  M.  ft  S.  RT.  00.  ▼.  DUCK- 
WORTH.   (No.  49.) 
(Supreme  Court  of  Arkaosag.    June  14,  1915.) 

1.  Maotbb  and  Sgbtant  «=9ll4  —  Injubibs 
TO  Sebvant— Safe  Plaob  to  Wobk— Invi- 
tation TO  USK  PBEiOSES. 

Where  employes  in  railroad  shops  used  for 
about  five  years  with  knowledge  of  railroad  ofli- 
cers,  including  the  snperintendent  of  the  road, 
a  path  on  the  right  of  way  on  tbe  side  of  a  rail- 


road track  th  '■gobig  to  and  retumlny  from  ibtit 
worl:,  and  the  path  was  tbe  most  direct  and 
practical  way,  an  employ^  on  the  path  was  there 
on  the  implied  invitation  of  the  railroad  com- 
pany,  and  it  owed  to  him  the  duty  to  exercise 
reasonable  care  to  make  the  same  safe,  for  an 
invitation  may  be  inferred  where  there  is  a  com- 
mon interest  and  mutual  advantage,  while  a  li- 
cense is  inferred  where  the  object  is  the  mere 
convraience  of  the  persons  using  the  land  of  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  179,  200;  Dec  Dig.  «=» 
114.] 

2.  Neouoence  «s»59  —  Pboxihatb  Causk  — 
Question  iwb  Juby. 

To  warrant  a  finding  that  negUgence  is  the 
proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable 
consequence,  of  the  negligence,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  attend- 
ing circumstances,  but  is  not  necessary  that  the 
particular  injury  should  have  been  actually  fore- 
seen. 

[Ed.  Note.— For  other  cases,  see  Negligenee^ 
Cent  Dig.  {  72;    Dec.  Dig.  <S=»59.] 

3.  Master  anu  Sebvant  <$=9276— Injubt  to 
Sebvant— Negligence— Pboximate  Cause. 

In  an  action  for  injuries  to  a  raUroad  em- 
ploy£  while  on  a  path  on  the  side  of  a  track 
caught  by  a  wire  attached  to  a  moving  train, 
evidence  held  to  justify  a  finding  that  tbe  negli- 
gence of  the  company  as  to  the  wire  was  the 
proximate  cause  of  the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  950-962,  954,  959,  970, 
078;   Dec.  Dig.  <S=s>276.] 

4.  Damages  «=>182—Pbbsonai,  IMjubies—Ek- 
CESSIVK  Dakaqes. 

A  stout  able-bodied  man,  sober  and  Indus* 
trious,  and  earning  between  $600  and  $700  a 
year,  sustained  an  injury  to  his  foot  and  letr. 
His  foot  was  removed  by  amputation,  and,  after 
he  had  been,  in  the  hospital  three  or  four  day«v 
bis  leg  was  amputated  just  below  the  knee.  He 
was  compelled  to  remain  in  the  hospital  for  fonr 
months,  during  which  time,  and  for  a  consider- 
able time  thereafter,  ha  suffered  severe  pain. 
His  piiysician  testified  that  he  believed  that  the 
pain  would  continue.  Held,  that  a  verdict  for 
$7,000  would  not  be  disturbed  as  excessive. 

[Hd.  Note. — For  other  cases,  see  DamaEea, 
Cent  Dig.  |{  372-386,  396;   Dec  Dig.  <S=>132J 

Kirby,  3.,  diasenting. 

Appeal  from  Circuit  Coait,  Bradley  Coun- 
ty; Turner  Butler,  Judge, 

Action  by  R.  W.  Duckworth  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Kail- 
way  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Ai&rmed. 

R.  W.  Duckworth  sued  the  St  Louis,  Iron 
Mountain  &  Southetn  Railway  Company 
to  recover  damages  for  personal  injuries  sus- 
tained by  bim  while  in  its  employment  He 
was  employed  by  the  railway  company  aa  a 
mechanic  and  worked  in  Its  shops  at  Mc- 
Gehee,  Ark.  Tbe  shops  at  McGehee  are  sit- 
uated ISO  or  200  yards  southeast  of  the  pas- 
senger depot,  and  are  on  the  east  side  <^ 
the  main  track.  About  160  men  are  usuallr 
employed  at  these  shops,  and  there  Is  a  pas- 
sageway across  the  track  for  them  to  use  In 
coming  to  their  Work.  Tbe  plaintiff  lived 
on  the  east  side  of  the  tra<^  and  abont  a 
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quarter  of  a  mile  away.  There  was  no  prac- 
tical way  for  him  to  go  from  his  home  to 
the  shops  on  the  east  side  of  the  tracks,  and 
he,  as  well  as  all  other  employes  living  In 
that  part  of  town,  was  accustomed  to  walk- 
ing along  a  beaten  path  on  the  right  of  way 
on  the  west  side  of  the  railroad  track  when 
going  to  or  returning  frcm  their  work.  The 
residents  of  the  town  of  McGehee  were  also 
accustomed  to  walking  along  this  same  path. 
About  6:30  o'clock  on  the  morning  of  the  20th 
of  January,  1914,  while  the  plalntlfl  was 
walking  along  the  path  on  the  west  side  of 
the  track,  a  wire  attached  to  a  passing  train 
became  fastened  to  one  of  his  legs,  and  he 
was  dragged  along  about  40  feet  by  the  mov- 
ing train.  The  wire  then  broke  loose  from 
the  train,  and  the  plaintiff  fell  under  the 
train.  The  wheels  of  the  train  ran  over  one 
of  his  feet  and  crushed  it,  so  that  his  leg 
had  to  be  amputated.  The  employes  bad 
been  using  the  path  along  which  the  plaintiff 
was  walWtng  since  some  time  in  1909,  and 
the  testimony  on  the  part  of  the  plaintiff 
tends  to  show  that  the  path  was  so  used 
with  the  acquiescence  and  consent  of  the  rail- 
road officials;  that  the  car  of  the  superin- 
tendent was  often  on  the  side  tracks;  and 
that  be  could  see  the  employte  going  to  and 
from  their  work  along  this  path.  The  testi- 
mony on  the  part  of  the  plaintiff  also  tends 
to  show  that  a  great  many  logs  were  shipped 
Into  the  station  at  McGehee,  and  that  the 
logs  were  wired  to  flat  cars  In  which  they 
were  hauled,  and  that  these  wires  were  from 
30  to  100  feet  long ;  that  it  was  the  custom, 
when  unloading  these  logs,  to  cut  off  one 
or  both  ends  of  the  wires,  and  to  then  place 
the  wires  back  on  the'  flat  cars.  Frequently 
loose  wires,  all  curled  up,  were  left  lying 
along  the  track  In  the  company's  yards  at 
KcOehee.  Flat  cars  were  also  frequently 
seen  In  trains  on  the  main  track  at  McOdbee 
with  wires  attached  to  them  and  dragging 
along  by  the  rtde  of  the  car.  Other  facts 
wlU  be  referred  to  In  the  opinion.  The  Jury 
returned  a  verdict  for  the  plaintiff,  and 
the  defendant  has  appealed. 

E.  B.  Elnsworthy  and  T.  D.  Crawford,  both 
of  Little  Rock,  and  Jas.  C.  Knox,  of  Monti- 
cello,  for  appellant  Murphy  &  McHaney,  of 
Little  Rock,  for  appellee. 


HART,  3.  (after  stating  the  facts  as  above.) 
[1]  It  is  insisted  by  counsel  for  the  defend- 
ant that  the  testimony  is  not  sufficient  to 
support  the  verdict;  that  the  facts  in  this 
case  do  not  bring  the  plaintiff  within  the 
well-known  rule  that  it  is  the  master's  duty 
to  use  ordinary  care  to  furnish  safe  appli- 
ances and  a  safe  place  to  work  to  his  serv- 
ants and  to  exercise  the  same  degree  of  care 
to  keep  such  appliances  and  place  in  the 
same  condition.  They  contend  that  the  duty 
of  an  employer  to  provide  a  safe  place  to 
wotk  is  limited  to  the  place  where  the  em- 


ploye Is  required  to  be  for  the  purposes  of 
his  employment,  l^ey  rely  uiwn  the  theory 
that  the  defendant  was  not  bound  to  antici- 
pate the  presence  of  the  plaintiff  at  the  par- 
ticular place  where  the  accident  occurred  on 
the  ground  that  be  would  not  have  been  there- 
had  he  gone  the  usual  way  provided  for 
him  In  going  to  and  fr(Mn  the  shops.  In 
short,  they  urge  that  the  duties  of  the  plain- 
tiff in  the  performance  of  his  work  did  not 
require  him  to  go  along  the  path  where  he 
was  injured;  that  he  was  there  without  any 
Invitation  or  any  inducement  therefor  by 
the  railroad  comiwny;  that  he  was  there- 
fore, at  most,  a  mere  licensee;  that  a  li- 
censee takes  his  license  subject  to  all  its  con- 
comitant perils;  and  that  the  licensor  owes 
him  no  duty,  except  to  refrain  from  willful- 
ly or  wantonly  injuring  him  and  to  exercise 
ordinary  care  after  discovering  him  to  be  in 
peril.  See  Chicago,  Rode  Island  &  Pacific 
Ry.  Co.  V.  Payne,  103  Ark.  226,  146  S.  W. 
487,  39  L.  R.  A.  (N.  S.)  217,  and  eases  dted; 
St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Tucka,  95  Ark. 
190,  129  S.  W.  641. 

We  do  not  agree  with  counsel  In  this  con- 
tention, and  do  not  think  the  facts  in  this 
case  bring  it  within  the  principles  of  the 
cases  above  cited,  and  other  cases  decided  by 
this  court  with  reference  to  the  duties  of  a 
railway  company  to  mere  licensees.  There 
is  a  difference  between  invitation  and  license, 
and  an  invitation  will  be  more  readily  im- 
plied In  some  cases  than  others.  To  illus- 
trate, the  undisputed  facts  in  this  case  show 
that  the  accident  occurred  in  1914,  iind  that 
the  residents  of  the  town,  as  well  as  the  em- 
ployes at  work  In  the  shops,  had  been  accus- 
tomed to  use  the  beaten  path  along  the  west 
side  of  the  raUroad  track  for  more  than  five 
years,  and  that  the  officials  Of  the  company 
knew  of  this  fact,  but  made  no  effort  to  pre- 
vent them  from  using  the  path.  Under  these 
circumstances,  a  resident  of  the  town  would 
be  a  mere  licensee,  for  the  reason  that  he 
used  the  path  solely  for  his  own  pleasure  and 
convenience. 

It  is  conceded  by  counsel  for  the  defendant 
that,  if  the  railroad  company  had  provided 
this  path  as  a  means  of  egress  or  Ingress  for 
Its  employes  to  its  shops,  it  would  be  the 
duty  of  the  company  to  use  ordinary  care  to 
keep  It  In  a  safe  condition.  But  they  con- 
tend that,  under  the  facts  In  this  case,  the 
plaintiff  had  no  greater  rights  there  than 
the  residents  of  the  town,  and  that  he  should 
be  treated  as  a  licensee  merely. 

An  invitation  may  be  inferred  where  there 
Is  a  common  Interest  and  mutual  advantage, 
while  a  license  is  inferred  where  the  object 
is  the  mere  pleasure  or  convenience  of  the 
person  using  It.  As  we  have  already  seen, 
the  undisputed  facts  show  that  the  servants 
had  been  accustomed  to  walk  along  this 
path  in  going  to  and  from  their  work  in  the 
shops  for  a  period  of  more  than  five  years  be- 
fore the  accident  In  question  occurred.  '  The 
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evidence  also  tends  to  sliow  that  tbere  was 
no  practical  way  to  go  from  the  part  of  the 
town  where  the  plaintiff  lived  to  the  shops 
on  the  east  side  of  the  railroad.  The  record 
does  show  that  there  was  a  street  on  the  west 
side  of  the  railroad  nearly  parallel  wltti  the 
tracks  of  the  railroad  company,  which  the 
plaintiff  might  have  used  in  going  to  and 
from  bis  work.  Bnt  It  appears  that  mach 
hauling  was  done  over  this  street,  and  that 
it  was  cut  up  with  ruts  and  very  muddy, 
which  made  it  very  difficult  for  footmen  to 
travel  over  it.  The  beaten  path  used  by  them 
enabled  the  shopmen  to  reach  their  homes 
more  quickly  and  to  return  to  their  work 
more  promptly.  It  was  the  most  direct  and 
practical  way  to  reach  the  shops  from  that 
part  of  the  town  where  the  plaintiff  and 
many  other  employes  of  the  defendant  lived. 
The  railroad  officials,  Including  the  suiter- 
intendent  of  the  road,  saw  them  using  this 
path  for  that  purpose  day  after  day  and  ac- 
quiesced therein.  While  there  was  no  ex- 
press designation  that  this  path  be  used  by 
the  servants  in  going  to  and  from  th^r  work 
at  the  shops,  we  think  the  Jury  might  have 
inferred  an  implied  invitation  to  so  use  it. 
Such  use  of  the  path  was  for  the  common 
Interest  of  both  the  railroad  company  and 
the  plaintiff,  for  the  reason  that  the  railroad 
company  was  Interested  in  Its  servants  get- 
ting promptly  to  the  shops  where  they  work- 
ed. Under  the  circunistunces,  we  think  it 
cannot  be  said  that  the  platutUC  was  walking 
along  the  path  where  he  was  injured  solely 
for  bis  own  convenience;  but  we  are  of  the 
opinioD  that  he  was  rightfully  there  upon 
the  Implied  Invitation  of  the  company.  See 
St  1..,  I.  M.  &  S.  Ry.  Co.  V.  Schults,  171  S. 
W.  876 ;  St.  Ll,  I.  M.  &  S.  By.  Co.  v.  Wlrble, 
104  Ark.  238,  149  S.  W.  92,  Ann.  Cas.  19140, 
277. 

[2,  3]  The  jury  might  have  inferred  that 
the  negligence  of  the  railroad  company  in 
regard  to  the  wires  was  the  proximate  cause 
of  the  injury.  In  order  to  warrant  a  find- 
ing that  negligence  is  the  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence 
of  the  negligence,  and  that  it  ought  to  liave 
been  foreseen  in  the  light  of  the  attending 
circumstances,  but  it  is  not  necessary  that 
the  particular  injury  which  did  happen 
should  have  been  actually  foreseen.  See 
Pulaski  Gas  Light  Co.  v.  McCUntock,  97  Ark. 
576,  134  S.  W.  1189,  1199,  32  L.  R.  A.  (N.  S.) 
825. 

In  this  connection,  it  may  be  said  that  the 
testimony  on  the  part  of  the  plaintiff  shows 
that  wires  from  30  to  100  feet  long  were 
frequently  seen  in  the  yatds  of  the  compa- 
ny at  McGehee,  where  the  injury  in  ques- 
tion occurred  and  that  such  wires  were  fre- 
quently seen  attached  to  moving  cars  going 
out  from  the  station  at  McGehee.  We  call 
particular  attention  to  the  following  testi- 
mony: 


"Q.  What  would  become  of  the  wires  (refer- 
ring to  wires  on  flat  cars  after  logs  were  un- 
loaded)? A.  I  have  seen  them  cut  off.  They 
iiave  stakes  on  each  side  of  the  cars,  and  they 
run  the  wires  backwards  and  forwards,  three 
or  four  strands  to  the  stakes,  and  then  they  take 
a  stake  or  a  rod  and  put  it  in  between  the  wires 
and  twist  it  until  it  is  tight,  to  hold  the  logs  on 
there;  and,  when  they  get  ready  to  unload  litem, 
they  just  cut  one  side  of  the  wire  and  throw  the 
wire  around.  The  wire  hangs  to  the  stakes  on 
the  other  side,  wUch  has  not  been  cut.  Thai 
they  unload  the  logs.  Q.  Have  you  ever  seen 
any  of  those  wires,  that  were  thus  used  in  wir- 
ing on  logs,  lying  anywhere  about  the  main 
track?  If  so,  where?  A.  Yes,  sir;  I  have  seen 
them  practically  all  over  the  yard  and  along 
the  main  line,  and  I  have  seen  flat  car  after  flat 
car  with  wires  to  the  stakes,  and  also  lying  loose 
upon  the  cars.  Q.  Have  you  ever  seen  any  ly- 
ing: loose  on  or  about  the  roadbed  or  track  of 
the  main  line?  A.  I  have  seen  them  lying  there 
from  the  main  line  about  a  mile  or  two  north 
and  south  of  McGehee.  Q.  All  along?  A.  Tes, 
sir;  all  along  wherever  I  have  traveled.  Q.  Do 
you  know  anything  about  the  underworks  or 
attachments  on  passenger  cars?  A.  Yes,  sir. 
Q.  Do  you  know  anything  about  their  catching 
up  wires  left  on  the  track?  A.  All  the  brace 
rods  under  the  cars  lie  very  low  next  to  the 
track — the  brace  rods,  the  long  rods  that  go  from 
one  end  of  the  car  to  the  other— and  they  have 
a  plank  in  between  them.  1  suppose  from  six 
to  eight  inches  wide.  The  rods  are  very  close 
to  the  surface,  about  a  foot  and  a  half,  some- 
thing like  that  from  the  ground,  or  probably  two 
feet.^' 

Objections  are  made  by  counsel  for  the 
defendant  to  certain  instructions  given  by 
the  coatt  at  the  instance  of  the  plaintiff  and 
to  tbe  refusal  of  the  court  to  give  certain  in- 
structions asked  tor  by  tliem.  We  do  not 
deem  it  necessary  to  set  out  these  instrac- 
tlons  or  to  comment  upcn  them  for  the  In- 
strnctioDS  given  were  in  accord  with  tbe 
principles  of  law  above  announced,  and 
the  questions  of  fact  were  submitted  to  tbe 
Jary  under  appropriate  instructions. 

[4]  It  is  finally  insisted  by  counsel  for 
the  defendant  that  the  verdict  of  the  Jury  is 
excessive.  The  Jury  found  for  the  plaintUt 
in  tbe  sum  of  $7,000,  and  w*  do  not  regard 
tms  amount  as  excessive,  under  the  circom- 
stances  of  the  case.  Tbe  plaintiff's  foot  was 
crushed  by  the  can  running  over  it  His 
leg  was  torn  open  six  or  eight  inches  on  tlie 
calf  and  about  halfway  from  the  knee  Joint 
His  foot  was  first  removed  by  amputation, 
and,  after  be  had  been  in  the  hospital  three 
or  four  days,  a  second  operation  was  per- 
formed, and  his  leg  cut  off  just  below  the 
knee.  He  was  compelled  to  stay  in  the  lioa- 
pital  four  months.  During  all  this  time,  and 
for  a  considerable  time  since,  he  has  suffered 
severe  and  excruciating  pain.  His  physi- 
cian testified  that,  though  he  could  not  state 
positively  that  the  pain  and  suffering  of 
plaintiff  would  be  permanent,  he  believed  It 
would  last  during  his  life.  The  plaintiff,  at 
the  time  he  was  injured,  was  earning  be- 
tween $600  and  ?700  a  year.  He  was  a  stout, 
able-bodied  man,  was  sober  and  industrious, 
and  his  earning  capacity  was  likely  to  be  in- 
creased.   When  this  1b  considered,  in  con- 
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nectlon  with  the  severe  pain  whlcb  he  eo- 
dnred   and  is  likely   to  endure,  we  do  not 
think  that  a  verdict  of  $7,000  is  excessive. 
The  Judgment  will  be  aflinued. 

EIRBX,  J.,  diasenta. 


AMERICAN  BAUXITE  CO.  t.  BOARD  OF 

EQUALIZATION  OF  SALINE 

OOUNTT.    (No.  68J 

(Supreme  Court  of  Arkansas.    June  21,  1916.) 

1.  WoBDS  AND  Phbasb»— "Bauxite.'' 

"Bauxite"  is  a  term  given  to  an  earth  con- 
taining ainminum  in  sufficient  quantities  to 
make  it  worth  working  for  the  extraction  of 
alumina;  and,  to  have  commercial  valne,  banx- 
ite  most  contain  as  large  as  56  per  cent,  alumi- 
na, and  not  exceeding  7  per  cent  silica. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  I'hrases,  Bauxite.] 

i.  Taxatior  ^949  —  CoNsnTrncioNAi.  ahd 

Statxjtobt  Pbovisiors  —  "Market  Valuis" 

—Miner At,  Lands. 

Const.  (  6,  art  16,  provides  that  all  prop- 
erty subject  to  taxation  shall  be  taxed  accord- 
ing to  its  value,  to  be  ascertained  as  the  Gener- 
al Assembly  shall  direct,  and  made  equal  and 
uniform  throughout  the  state.  Klrby's  Dig. 
i  6974,  provides  that  each  separate  parcel  of  reu 
property  shall  be  valued  at  its  true  market  val- 
ue in  money,  and  that  the  price  at  which  it 
would  sell  at  auction  or  at  a  forced  sale  should 
not  be  taken  as  the  measure  of  such  true  value. 
Held,  that  the  true  "market  value"  conveys  the 
idea  of  selling,  and  follows  the  selling  value,  and 
is  the  price  which  an  article  will  bring  when 
offered  for  sale  in  the  market,  the  highest  price 
which  those  having  the  ability  and  the  occasion 
to  buy  are  willing  to  pay,  in  the  determination 
of  which  it  is  proper  to  consider  the  character 
of  the  land  and  soil,  the  timber  and  ores,  the 
uses  to  which  it  may  be  put,  its  accessibility, 
development,  and  proximity  to  developed  lands, 
and,  as  to  mineral  lands,  the  quantity  of  the 
ore,  the  facilities  for,  and  cost  of,  mining  it  and 
its  income-producing  quality,  but  the  use  of  the 
ore  after  shipped  out  of  the  state  could  be  con- 
sidered only  to  determine  the  market  value  of 
the  land,  and  the  royalty  value,  not  paid  until 
after  bauxite  had  been  mined,  was  not  a  proper 
basis  for  assessment  of  the  mineral  property. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  {{  115-124;   Dec.  Dig.  «=349. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Market  Value.] 

3.  Taxation  «=>375  —  Constitutional  anu 
Statutory  Provisions— Mineral  Lands. 
Under  such  provisions  there  was  no  war- 
rant in  law  for  treating  the  several  tracts  of 
land  owned  by  a  bauxite  company  as  a  part  of 
the  property  of  a  company  which  owned  the  con- 
trolling part  of  its  stuck,  and  assessing  such 
tracts  according  to  any  proportion  of  the  value 
that  each  or  any  of  them  might  bear  to  all  the 
other  property  or  holdings  of  the  controlling  com- 
pany, nor  for  capitalizing  the  earnings  of  the 
controlling  company,  ho  as  to  ascertain  the  value 
of  all  its  holdings  and  apportion  part  of  the  val- 
ne of  the  whole  against  any,  or  several,  or  all 
of  the  lands  of  the  bauxite  company,  but  the 
lands  were  to  be  assessed  as  other  similar  tracts 
of  land  according  to  the  market  value  of  each 
separate  parcel. 

[Bid.   Note.— For  other   eases,  'see   Taxation. 
Cent  Dig.  U  624,  6S1,  671;  De&  Dig.  <8=»375.j 


4.  Taxation  «=>4— Pbopxrtt  Subject. 

The  state  has  the  right  to  assess  for  taxa- 
tion all  property  of  every  kind  within  the  state. 
[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  {{  8-14 ;  Dec.  Dig.  <3=94.] 

6.  Taxation  i8=>493  —  Assessuent  —  Market 

Valxji>— Evidence. 

In  a  proceeding  by  a  bauxite  company  for 
the  reduction  of  taxes  assessed  upon  its  lands, 
evidence  held  to  show  that  the  returned  valua- 
tion of  1492,000  made  on  the  basis  of  50  per 
cent,  of  then  actual  market  value  was  the  prop- 
er valuation  of  the  lands  for  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  870-883 ;  Dec.  Dig.  «=>493.] 

Appeal  from  Circuit  Court,  Saline  Ciounty ; 
W.  H.  Evans,  Judge. 

Prooeeding  by  the  American  Bauxite  Com- 
pany against  the  Board  of  Equalization  of 
Saline  County  to  reduce  the  valuation  of 
taxable  prt^ierty.  From  a  judgment  of  the 
circuit  court  reducing  the  valuations  made  by 
the  Board  of  Equalization  and  sustained  by 
the  county  court,  the  Ounpany  appeals.  Re- 
versed and  remanded,  with  directions. 

Mebatfy,  Reld  &  Mehaffy  and  Rose,  Hem- 
ingway, Oantrell,  Loughborough  ft  Miles,  all 
of  Little  Rock,  for  appellant  Geo.  Yaughan, 
of  Little  Rock,  for  appellee. 

SMITH,  3.  This  Is  an  appeal  from  a  judg- 
ment of  the  circuit  court  of  Saline  county 
fixing  the  values  for  taxation  for  the  year 
1913  of  certain  tracts  of  land  belonging  to  the 
appellant,  the  American  Bauxite  Company. 
The  coimty  assessor  assessed  the  lands  at  an 
aggregate  valuation  of  $47,000,000,  and  upon 
an  appeal  from  this  assessment  to  the  board 
of  equalization  the  valuation  was  reduced 
to  approximately  $2,500,000.  This  valuation 
was  arrived  at  by  the  board  of  equalization 
by  estimating  that  appellant's  lands  con- 
tained practically  5,000,000  tons  of  commer- 
cial bauxite,  which  had  a  value  of  $1  a  ton, 
and  50  per  cent,  of  this  amount  was  taken  as 
the  proper  valuation  to  assess  against  ap- 
pellant's lands  upon  the  theory  that  property 
situated  in  that  county  was  assessed  at  50 
per  cent  of  its  actual  value. 

An  appeal  was  taken  to  the  county  court, 
where  the  assessment  of  the  equalization 
board  was  sustained,  and  an  appeal  was 
prosecuted  from  the  judgment  of  that  court 
to  the  circuit  court,  where  the  valuations 
were  reduced  to  an  aggregate  of  $623,100,  and 
this  appeal  has  been  prosecuted  from  the 
judgment  of  the  court  fixing  these  valuations. 

The  proof  shows  that  the  appellant  com- 
pany paid  as  high  as  $1  per  ton  royalty  for 
bauxite,  but  that  this  was  the  highest  royalty 
paid  in  any  case.  No  attempt  Is  now  made 
to  justify  the  assessment  made  by  the  county 
assessor,  but  It  Is  Insisted  upon  the  cross-ap- 
peal which  was  taken  In  this  case  that  the 
Judgment  of  the  circuit  court  should  be  set 
aside,  and  the  assessed  valne  as  fixed  by  the 
board  of  equalization  and  by  the  county  court 
should  be  declared  the  true  and  proper  valu- 
ation. 
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S>zceedlngly  Interesting  briefs  have  been 
filed  is  this  case,  and  a  great  many  quea- 
tlons,  both  of  law  and  fact,  are  discussed 
therein ;  but  we  find  It  unnecessary  to  review 
all  these  questions  In  this  opinion.  The  rec- 
ord In  the  case  is  singularly  free  from  ques- 
tions of  veracity,  or,  for  that  matter,  dis- 
puted questions  of  fact,  and  the  appellant 
company  appears  to  have  manifested  a  most 
commendable  frankness  and  candor  in  the 
production  and  exhibition  of  evidence  show- 
log  the  operation  of  its  own  business  and  that 
of  a£Bliated  concerns  engaged  with  It  In  the 
reduction  of  Its  raw  material  to  the  finished 
product 

[1]  "Bauxite"  Is  a  term  given  to  an  earth 
that  contains  aluminum  in  sufficient  quanti- 
ties to  make  It  worth  working  for  the  extrac- 
tion of  alumina.  It  is  shown  that  aluminum 
is  the  third  most  conunon  element  In  the 
earth,  but  for  bauxite  to  have  commercial 
value  It  must  contain  as  much  as  55  per  cent, 
alumina,  and  not  exceeding  7  per  cent,  silica, 
an  element  the  presence  of  which  renders  dif- 
ficult and  expensive  the  extraction  of  alum- 
ina. 

The  lands  in  questlmi  are  owned  by  the 
American  Bauxite  Company,  but  it  Is  shown 
that  the  Aluminum  Company  of  America 
owns  most  of  the  stock  of  the  appellant  com- 
pany, and.  In  addition,  also  owns  the  control- 
ling stock  of  other  corporations  engaged  In 
carrying  the  bauxite  through  Intermediary 
processes.  It  Is  shown  that  at  one  time  the 
process  for  the  reduction  of  bauxite  was 
monopolized  by  a  patent,  but  that  this  mo- 
nopoly expired  with  the  expiration  of  the 
patent  In  1903,  since  which  time  neither  the 
Aluminum  Company  nor  any  otlier  company 
has  any  special  privileges  from  patents  or 
secret  processes,  and  the  Industry  Is  now  one 
which  Is  open  to  any  who  desire  to  enter  It, 
and  that  there  Is  competition  In  the  produc- 
tion of  aluminum,  although  the  Aluminum 
Company  was  shown  to  be  the  principal  con- 
cern engaged  In  Its  manufacture. 

We  are  of  opinion  that,  even  though  $1  per 
ton  was  a  fair  royalty  value  of  all  the  bauxite 
owned  by  the  appellant  company — and  the 
proof  shows  that  this  would  be  an  excessive 
value  for  this  bauxite  when  considered  as  a 
whole — that  value  could  not  form  a  proper 
basis  for  assessment,  as  this  royalty  Is  not 
paid  until  the  bauxite  has  been  mined; 
whereas  t^  proof  in  the  present  case  shows 
that,  with  the  facilities  at  band,  the  appel- 
lant company  will  be  engaged  anywhere  from 
30  to  50  years  in  mining  its  t>auxite. 

Appellee  insists,  however,  that  the  valua- 
tion of  thie  several  tracts  of  land  should  be 
Arrived  at  by  treating  them  as  part  of  a 
profit-producing  plant,  of  which  the  property 
of  the  Aluminum  Company  of  America  and 
all  of  Its  subsidiary  companies  should  be 
treated  as  a  unit,  and  that  the  proportion  of 
the  whole  borne  by  the  market  value  of  tlie 
lands  in  Arkansas  to  the  entire  value  should 
be  added  to  tli6  market  value  of  tiie  lands  in 


Arkansas;  and  the  theory  Is  also  nrged  that 
for  the  purposes  of  taxation  the  proflt-pro- 
dudng  capacity  of  the  Industry  shoold  be 
capitalized,  and  that  the  sum  of  money  upon 
which  a  reasonable  dividend  Is  earned  or 
profit  yielded  should  form  the  basis  for  the 
assessed  valuation.  Bearing  upon  this  ques- 
tion numerous  experts  have  testified,  and 
much  valuable  and  interesting  information 
has  been  collected,  and  the  history  of  this 
industry  is  gone  into  In  great  detail  and  in 
a  most  interesting  manner.  The  proof  shows 
the  cost  of  mining  a  ton  of  bauxite  and  the 
method  and  cost  of  its  reduction  to  the  finish- 
ed product,  and  It  is  urged  that  these  facts 
should  be  considered  in  determining  the  prop- 
er valuation  for  purposes  of  assessment  ot 
the  lands  in  question,  Inasmuch  as  the  earn- 
ing of  these  profits  Is  dependent  upon  the  ex- 
traction of  the  bauxite  from  the  lands  In 
question.  But  the  proof  also  shows  that 
bauxite  Is  found  In  commercial  quantities  In 
several  other  states. 

It  was  shown  that  the  appellant  company 
bought  lands  in  Saline  and  Pulaski  counties, 
and  that  at  the  time  of  their  purdiase  the 
presence  of  the  bauxite  was  known,  and,  in- 
deed, the  evidence  rather  tends  to  show  that 
the  lands  do  not  contain  the  quantity  of 
bauxite  which  they  were  estimated  to  c(ki- 
tain  at  the  time  of  their  purchase.  The  ap- 
pellant company  paid  something  less  than 
$600,000  for  these  lands,  of  which  aboat 
$500,000  was  paid  for  the  5,000  acres  of  land 
In  Saline  county,  and  these  lands  were  as- 
sessed by  the  manager  of  the  appellant  com- 
pany for  the  year  1913  at  a  total  valuation  of 
$492,000,  or  practically  what  the  appellant 
company  paid  for  them.  It  Is  not  shown  that 
there  had  been  any  considerable  enhance- 
ment In  the  value  either  of  bauxite  or  baux* 
ite  lands  since  appellant's  pun^ase;  yet 
the  proof  does  show  that  the  appellant  com- 
pany had  expended  large  sums  of  money  in 
the  development  of  its  properties,  and  that 
the  result  ot  this  expenditure  was  to  In- 
crease the  market  value  of  all  of  its  bauxite 
lands.  The  appellant  company  secured  the 
servloee  of  a  mining  engineer,  who  appraised 
the  value  of  all  of  Its  property  situated  la 
Saline  county,  and  according  to  his  report 
the  assessment  made  by  the  appellant  com- 
pany equaled  at  least  50  per  cent  of  the 
market  value  of  the  property. 

A  Mr.  Gibbons,  who  was  the  superintendent 
of  the  appellant  company,  testified  In  great 
detail  In  regard  to  all  of  the  facts  which 
would  enter  into  a  consideration  of  the  value 
of  the  lands,  and  only  the  value  of  the  lands 
is  involved  in  this  litigation,  as  the  valua- 
tion of  all  the  appellant's  personal  property 
was  agreed  upon.  This  witness.  Gibbons, 
testified  la  a  manner  to  carry  c(Hiviction,  and 
his  testimony  appears  to  be  undisputed  on 
the  question  of  tlie  market  value  of  the  lands, 
and  the  court  made  the  following  finding  of 
fact  in  regard  to  his  testimony: 

"The  court  finds  that  the  witnesses  Col.  J.  R. 
Gibbons  and  Mr,  Wi  A.  Rueker  are  fitmiliax 
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vith  the  market  value  of  bauxite  lands  and  mth 
the  market  value  of  the  several  tracts  involved 
in  this  proceeding;  and  tlie  court  further  finds 
that  the  testimony  of  each  of  said  witnesses  is 
candid  and  truthful.  By  the  term  'market  val- 
ue,' as  used  in  tbia  finding,  the  court  means  the 
price  that  could  be  obtained  for  each  tract,  con- 
sidered separately  and  without  relation  to  the 
plant,  after  allowing  the  vendor  a  reasonable 
time  to  find  a  purchaser." 

This  finding  appears  to  be  no  mer«  com- 
pliment paid  the  evidence  of  Col.  Gibbons, 
but  a  finding  of  fact  fully  justified  by  the 
evidence.  So  far  as  the  assessment  by  the 
equalization  board  was  concerned,  the  court 
made  the  following  finding  of  fact: 

"(6)  The  court  finds  that  the  equalization 
board,  in  making  its  assessment  in  this  case,  did 
not  assess  the  market  value  of  the  several  tracts, 
bnt  proceeded  ou  the  arbitrary  basis  of  making 
an  estimate  of  the  quantity  of  bauxite  on  tlie 
several  tracts  of  land  and  multiplying  this  esti- 
mate by  $1  per  ton,  and  dividing  this  product 
by  2  to  give  a  50  per  cent  value  of  the  several 
tracts." 

But  the  court  refused  to  make  the  follow- 
ing declaration,  which  we  number  A: 

"A.  There  is  no  warrant  in  law  for  treating 
the  several  tracts  of  land  owned  by  the  Ameri- 
can Bauxite  Company  as  a  part  of  a  unit  of  the 
AInminum  Company  of  America,  and  attempt- 
ing to  assess  the  said  several  tracts  of  land  of 
the  American  Bauxite  Company  according  to 
any  proportion  of  the  value  that  each  or  any 
of  them  may  bear  to  all  the  other  property  or 
holdings  of  the  Aluminum  Company  of  America, 
nor  is  there  any  warrant  for  an  attempt  to 
capitalize  the  earnings  of  the  Aluminum  Compa- 
ny of  America,  and  by  this  method  ascertain  the 
value  of  all  its  holdings,  and  apportion  part  of 
the  value  of  the  whole  against  any  or  several 
or  all  of  the  tracts  of  land  of  the  American 
Bauxite  Company  in  Saline  county;  but  the 
said  several  tracts  of  land  of  the  '  American 
Bauxite  Company  in  Saline  county  are  to  be  as- 
sessed just  as  other  similar  tracts  of  land  in 
Saline  county  are  assessed,  that  is,  according  to 
the  market  value  of  each  separate  parcel." 

[2]  The  correctness  of  the  action  of  the 
court  in  refusing  to  make  this  declaration 
presents  the  real  question  in  the  case. 

Article  16,  8  5,  of  the  Constitution  pro- 
Tides  that: 

"All  property  subject  to  taxation  shall  be  tax- 
ed according  to  its  value,  that  value  to  be  as- 
certained in  such  maner  as  the  General  Assem- 
bly shall  direct,  making  the  same  equal  and  uni- 
form throughout  the  state.  No  one  species  of 
property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  another  species  of 
property  of  equal  value.     •     •     • " 

Pursuant  to  this  provision  of  the  Constitu- 
tion the  Legislature  enacted  that: 

"Each  separate  parcel  of  real  property-  shall 
be  valued  at  its  true  market  value  in  money, 
excluding  the  value  of  crops  growing  thereon ; 
but  the  price  at  which  such  real  estate  would 
sell  at  auction,  or  at  a  forced  sale  shall  not  be 
taken  as  the  criterion  of  such  true  value."  Sec- 
tion 6974,  Kirby's  Digest. 

But  the  statute  has  made  no  provision  for 
the  assessment  of  ore  or  minerals  apart  from 
the  land. 

It  thus  appears  that  the  assessed  valua- 
tion of  the  appellant's  lands  should  be  made 
dependent  upon'  the  determination  of  their 
market  value,  and  the  section  of  Kirby's  Dl- 
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gest  quoted  from  (6974)  Indicates  what  the 
Legislature  meant  by  the  phrase  "at  its  true 
market  value  In  money"  When  It  provided 
that  the  price  which  property  might  bring  at 
auction  or  at  a  forced  sale  should  not  be 
considered  as  the  true  value  for  purposes  of 
taxation. 

In  the  case  of  Little  Rock  Junction  Rail- 
way v.  Woodruff,  49  Ark.  381,  390,  6  S.  W. 
792,  794  (4  Am.  St.  Rep.  51),  the  term  "mar- 
ket value"  was  defined  by  this  court  in  the 
following  language: 

"The  word  'market'  conveys  the  idea  of  selling, 
and  the  market  value,  it  would  seem  to  follow, 
is  the  selling  value.  It  is  the  price  which  an 
article  will  bring  when  offered  for  sale  in  the 
market.  It  is  the  highest  price  which  those  hav- 
ing the  ability  and  the  occasion  to  buy  are  will- 
ing to  pay."    Laser  v.  Jones,  172  S.  W.  1024. 

In  the  determination  of  the  market  value 
of  a  given  piece  of  property  necessarily  a 
great  many  things  are  to  be  taken  into  ac- 
count, and  much  of  the  voluminous  evidence 
in  this  record  is  competent  as  bearing  upon 
that  question,  although  much  of  it  tends  only 
in  a  remote  degree  to  the  elucidation  of  that 
question.  It  is  proper  always  in  determining 
that  question  to  take  into  account  the  char- 
acter of  the  land;  the  uses  to  which  it  may 
be  put;  the  character  of  the  soil;  the  tim- 
ber growing  on  the  surface  of  the  land  as 
well  as  the  ores  hidden  beneath ;  the  ac- 
cessibility of  the  land;  Its  development; 
its  proximity  to  other  lands  which  have  been 
so  developed  as  to  add  to  Its  own  value; 
and  the  quantity  of  other  lauds  of  a  similar 
character  adjacent  to  It  which  would  be  cal- 
culated to  make  it  more  attractive  to  pros- 
pective purchasers,  together  with  any  othei 
fact  or  circumstance  which  affects  the  prop- 
erty's value.  But  all  of  these  questions  are 
to  be  considered  for  the  purpose  at' least  of 
ascertaining  the  market  value  of  the  tract  in 
question,  and  that  is  the  value  which  must 
be  adopted  for  the  purposes  of  assessment 
when  it  has  been  ascertained.  In  determin- 
ing the  market  value  of  ordinary  nonmineral 
land,  for  instance,  it  would  not  be  Improper 
to  consider  the  depth  of  the  soil,  the  crops 
which  could  be  profitably  grown,  and  the  rel- 
ative prices  of  these  crops.  A  prudent  in- 
vestor would  consider  the  accessibility  of 
any  tract  of  land  and  its  convenience  to 
market,  and  he  would  also  take  into  account 
the  facilities  for  marketing  his  produce.  So 
also  with  mineral  lands,  it  would  be  proper 
to  take  into  account  the  quantity  of  the  ore, 
the  facilities  for,  and  cost  of,  mining  it,  as 
well  as  any  other  fact  or  circumstance  which 
would  likely  make  such  lands  a  more  attrac- 
tive proposition  to  a  prospective  buyer.  But 
all  these  things  are  to  be  considered  for  the 
purpose  only  of  ascertaining  the  market  val- 
ue of  the  land.  The  income-producing  qual- 
ity of  the  land  enters  into  the  consideration 
of  the  question  of  market  value,  but  the  in- 
come is  not  the  thing  assessed.  Property  is 
assessed  in  this  state  whether  it  produces 
income  or  not,  and  property  is  not  taxed  ac- 
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cording  to  its  income,  and,  indeed,  the  qnes- 
tlon  of  Income  is  of  importance  only  as  It 
relates  to  and  affects  the  "market  value." 

Mr.  Gibbons  stated  that  he  had  listed  the 
appellant  company's  lands  and  had  assessed 
them  at  50  per  cent  of  their  actual  market 
value,  and  there  is  no  denial  of  the  truth  of 
any  statement  made  by  him,  and,  such  being 
the  case,  that  valuation  must  be  accepted  as 
the  proper  one  for  purposes  of  taxation,  as 
we  cannot  take  Into  account  the  uses  made  of 
this  ore  after  it  Is  shipped  out  of  this  state 
for  any  purpose  other  than  to  determine  the 
value  of  the  land  from  which  it  is  extracted. 
After  property  is  taken  out  of  this  state  it 
ceases  to  be  subject  to  taxation  within  this 
state,  and  no  attempt  is  made  by  the  Con- 
stitution or  laws  of  this  state  to  impose  up- 
on such  property  any  of  the  burdens  of  taxa- 
tion. 

[3, 4]  Appellee  has  much  to  say  about  what 
it  calls  the  unit  of  value  or  the  aggregate  of 
value,  and  attempts  to  apply  fo  the  assess- 
ment of  appellant's  ore  the  rule  applied  in 
the  assessment  of  railroad,  telegraph,  tele- 
phone, and  express  companies,  where  from 
the  very  nature  of  the  property  the  value 
of  any  particular  part  can  be  determined  only 
by  a  consideration  of  the  whole.  But  no 
such  rule  can  be  applied  here.  For  the  pur- 
poses of  this  litigation  it  is  immaterial  what 
becomes  of  the  ore  after  it  Is  shipped  out 
of  this  state,  except  as  the  question  of  its 
value  and  uses  may  affect  the  value  of  land 
from  which  such  ore  can  be  mined.  We  have 
the  right  to  assess  here  for  purposes  of  taxa- 
tion all  property  of  every  kind  lying  within 
this  state.  But,  In  the  exercise  of  this  right, 
we  are  limited  by  the  market  value  of  the 
property  in  this  state.  Union  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  26  Sup.  Ct  86,  50  L. 
Kd.  150,  4  Ann.  Cas.  493. 

[5]  It  follows,  therefore,  that  the  court 
should  have  made  the  declaration  numbered 
A  requested  by  appellant,  and  should  have 
assessed  the  lands  at  the  values  given  by  Mr. 
Gibbons,  and  for  the  error  of  the  court  in 
refusing  thus  to  declare  the  law,  and  to  so 
assess  appellant's  lands,  the  Judgment  will 
be  reversed,  and  the  cause  will  be  remanded, 
with  directions  to  the  court  below  to  assess 
appellant's  lands  for  the  purposes  of  taxa- 
tion for  the  year  1913  at  the  valuations  re- 
turned by  appellant 

We  make  this  finding  notwithstanding  it 
is  now  urged  that  Col.  Gibbons  fixed  bis  val- 
uation upon  the  basis  of  50  per  cent,  of  the 
actual  market  value,  whereas  there  is  evi- 
dence to  the  effect  that  no  property  was  as- 
sessed at  a  higher  valuation,  and  consider- 
able property  was  assessed  at  a  smaller  per 
cent,  of  its  market  value.  But  the  proof 
shows  thnt  the  accepted  basis  for  the  assess- 
ment was  60  per  cent  of  the  market  value, 
adopted  alike  by  the  assessor,  the  equaliza- 
tion board,  and  the  county  court,  and  was 
the  basis  which  the  court  below  found  had 


been  adopted  for  fU^  purpose  of  assessing 
for  taxation  property  situated  in  Saline  coun- 
ty, and  we  therefore  adopt  it,  although  all 
property  was  not  assessed  at  that  per  cent  of 
its  market  value. 


LAREIN  et  al.  v.  LIOHTBURNE  et  aL 
(Supreme  Court  of  Tennessee.    Jane  30,  1915.) 

Curtesy  i8=»11— Wire's  Sepaeatb  Bstats— 

Devibe 

In  the  Married  Woman's  Act  (Acts  1869-70, 
c.  99),  section  3  of  which  provided  that  married 
women  owning  a  separate  estate  should  have 
the  power  to  dispose  thereof  by  deed  or  will  the 
same  ag  single  women,  and  section  6  of  which 
provided  that  the  act,  except  section  8,  should 
embrace  only  such  married  women  as  were  liv- 
ing apart  from  their  husbands  or  whose  hus- 
bands were  insane,  provided  all  married  women 
owning  any  land  of  any  sort  or  description 
should  have  full  power  to  dispose  thereof  by 
will  as  fully  as  if  they  were  single,  but  such  tes- 
tamentary disposition  should  not  be  construed 
to  defeat  any  husband's  tenancy  by  curtesy 
therein,  the  exception  of  separate  estates  from 
the  first  part  of  section  6  does  not  appl^  to  the 
latter  part  of  the  section,  concerning  wills,  and 
the  husband  takes  a  life  estate  by  curtesy  in 
the  separate  estate  of  bis  wife,  the  settlement 
of  which  did  not  exclude  bis  curtesy  and  which 
was  devised  to  her  by  others. 

[Ed.  Note.— For  other  cases,  see  Curtesy,  Cent 
Dig.  i$  31-41;  Dec.  Dig.  «=11.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty ;  F.  H.  Helskell,  Chancellor. 

Suit  by  M.  Larkln  and  others  against 
Josephine  Ughtburne  and  others  to  settle  the 
estate  ot  Catherine  Larkln  Llghtbume,  de- 
ceased. A  decree  dismissing  the  cross-bill  of 
J.  S.  Llghtbume  was  aflirmed  by  the  Court 
of  Civil  Appeals,  and  cross-complainant  ap- 
peals.   Reversed  and  remanded. 

Fitabugh  &  Biggs,  of  Memphis,  for  appel- 
lant J.  W.  Canada,  of  Memphis,  tot  appel- 
lees. 


Q-REBN,  J.  This  is  a  suit  to  settle  the  es- 
tate of  Catherine  Larkln  Ughtbume,  de- 
ceased. Mrs.  Llghtbume  owned  certain 
real  estate  in  Shelby  county  vested  "to  her 
sole  and  separate  use,  free  from  the  debts, 
liabilities,  and  contracts  of  her  present  or 
any  future  husband." 

In  1893  she  was  married  to  J.  S.  Llght- 
bume, and  several  children  were  bom  to  this 
union  and  still  survive. 

By  her  last  will  and  testament  she  under- 
took to  devise  the  aforesaid  real  estate,  held 
as  her  separate  estate,  to  her  children.  Her 
husband,  J.  S.  Llghtbume,  has  filed  a  cross- 
bill in  this  cause  seeking  to  set  up  a  tenancy 
by  the  curtesy  in  the  land  referred  to  derla- 
ed  to  the  children. 

The  chancellor  dismissed  the  hnsband's 
bin,  and  his  decree  was  affirmed  by  the  Cbuil 
of  Civil  Appeals. 

The  only  questlMi  before  us  is  whether  a 
wife  may  dispose  of  lands  held  as  Iter  sq>- 
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arate  estate  by  will  so  as  to  cut  off  her  has- 
band's  tenancy  by  the  curtesy. 

At  an  early  date  this  court  said,  consider- 
ing a  feme  covert's  power  to  make  a  will: 

"A  wife  can  make  a  will  of  property  which  is 
hers,  not  yet  reduced  into  the  husband's  pos- 
session, but  this  with  the  assent  of  the  husband, 
not  in  general,  but  to  the  particular  will;  and 
in  such  case  the  osseut  avails  nothing  unless  he 
survive,  it  being  but  his  waiver  of  bis  right  of 
being  her  administrator.  For  the  separate 
property  of  the  wife  a  power  of  disposition  by 
will  exists  independently  of  the  assent  of  the 
husband.  Where,  by  agreement  before  marriage, 
or  subsequently,  upon  a  valid  consideration,  a 
power  of  appointment  by  will  is  piven  to  the 
wif^,  she  may,  with  the  assent  of  the  husband, 
make  a  will;  but  even  in  such  case  as  that  it 
is  ruled  b^  Lord  Hardwick,  in  the  case  of  Hen- 
ley V.  Phillips,  "that,  though  a  feme  covert  has 
a  power  of  disposing  of  a  sum  of  money,  or  any 
other  thing,  by  a  writing  purporting  to  be  a  wiU, 
yet  after  the  wife's  death  the  proving  it  in  the 
spiritual  court  will  not  give  it  the  authority  ot 
a  will,  but  it  will  still  be  considered  as  an  in- 
strument only,  or  an  appointment  of  such  sum, 
or  other  thing  in  pursuance  of  the  power,  and 
before  it  is  proved  in  the  Commons  as  a  testa- 
mentary conveyance,  the  husband  ought  to  be 
examined  there  as  to  his  consent,  nor  till  then 
will  it  have  the  effect  and  operation  of  a  will.' 
2  Atkins,  48."    Perry  v.  Gill,  2  Humph.  218. 

In  the  foregoing  case  the  court  was  dealing 
with  personal  property,  and  the  observation 
as  to  the  wife's  power  of  disposition  by  will 
of  ber  separate  estate  has  been  understood 
generally  to  refer  to  her  personalty.  Judge 
Cooper  so  understood  it,  and  so  Umits  the 
beadnotes  of  tlie  case  In  Cooper's  Eklltion  of 
the  Tennessee  Iteports. 

In  Johnson  v.  Sharp,  4  Oold.  45,  the  court 
dealt  with  a  devise  of  real  estate,  but  held  it 
invalid  because  It  was  not  a  separate  estate 
of  the  testatrix. 

By  chapter  180  of  Acts  1851-62,  i  4,  car- 
ried Into  the  Code  at  section  2168,  and  par- 
tially carried  into  Shannon's  Code,  at  section 
3901,  It  was  provided: 

"See  4.  That  a  married  woman  may,  by  will, 
dispose  of  any  estate  secured  to  ber  separate 
use,  by  deed,  or  decree  or  devise  or  bequest,  or 
in  the  execution  of  a  special  power  to  that  ef- 
fect, provided  the  will  is  in  writing,  subscribed 
thereto  by  herself,  or  some  other  person  in  ber 
presence  and  by  her  direction,  and  the  subscrip- 
tion shall  be  made,  or  the  will  acknowledged  by 
her  in  the  presence  of  at  least  two  witnesses 
who  shall  subscribe  the  will  with  their  names 
in  the  presence  of  the  testatrix." 

Whether  a  devise  under  this  statute  would 
carry  the  husband's  curtesy  or  be  subject  to 
bis  curtesy  we  think  is  debatable.  In  the 
Cyclopedia  of  Law  it  is  noted  that: 

"In  some  jurisdictions  the  statutes  affecting 
the  property  of  married  women  have  been  con- 
strued to  the  effect  that  the  wife  cannot  devise 
her  realty  so  as  to  bar  curtesy,  while  in  some 
others,  the  assent  of  the  husband  is  not  requir- 
ed."   12  Cyc  1016. 

We  do  not  find  it  necessary  to  determine 
tlie  proper  construction  of  the  Acts  of  1851- 
62,  because  chapter  99  of  the  Acts  of  1860- 
70,  covering  the  subject,  being  a  later  statute, 
must  control  if  there  Is  any  inconsistency  be- 
tween the  two. 

Cbapter  99  of  the  Acts  of  1869-70  is  set  out 


in  fall  In  tbe  margin,  i  (Reporter  will  please 
print  the  Acts  of  1869-70,  copy  of  which  is 
attached.  In  the  margin  of  tbe  opinion.) 


•Chapter  XCIX,  188»-70. 

An  act  to  amend  the  law  In  regard  to  femes  covert 
owning  lee  lu  real  estate,  and  for  other  pur- 
poses. 

Section  1.  Be  It  enacted  by  the  General  Assembly  ot 
tbe  state  ot  Tennessee,  that  married  women  over  the 
age  of  twenty-one  years,  owning  the  fee,  or  other 
legal  or  equitable  Interest  or  estate  In  real  estate, 
shall  have  the  same  powers  of  disposition  by  will, 
deed,  or  otherwise,  as  are  possessed  by  femes  sole, 
or  unmarried  women. 

Bee  X.  Be  It  further  enacted,  that  the  powers  of 
said  married  women  to  sell,  convey,  devise,  charge 
or  mortgage  their  real  estate,  shall  not  depend  upon 
the  concurrence  of  the  husband,  or  his  consent 
thereto ;  provided,  her  privy  examination  to  any 
deed,  mortgage,  or  other  conveyance,  shall  take 
place  before  a  chancellor,  or  circuit  Judge  ot  this 
state,  or  clerk  ot  the  county  court. 

Sec.  S.  Be  it  further  enacted,  that  femes  covert,  or 
married  women,  owning  a  separate  estate,  settled 
upon  them,  and  for  their  separate  use,  shall  have 
and  possess  the  same  power  of  dlsposUion  by  deed, 
will  or  otherwise,  as  are  given  by  the  first  and  sec- 
ond sections  of  this  act:  Provided,  the  power  of  dis- 
position Is  not  expressly  withheld  In  the  deed  or 
will  under  which  they  hold  the  property. 

Sec.  4.  Be  It  further  enacted,  that  all  real  prop- 
erty, legal  and  equitable,  of  every  kind  and  descrip- 
tion owned  br  a  married  woman,  or  held  in  trust 
tor  her  sole  and  separate  use,  shall  be  liable  for  all 
debts  contracted  by  her  for  necessaries  for  herself 
or  minor  children,  as  fully  as  If  such  married  wo- 
man were  a  feme  sole,  and  with  the  same  exception 
aa  that  of  a  feme  sole. 

Sec.  5.  Be  it  further  enacted,  that  said  married 
woman  shall  cause  the  deed,  will  or  other  instru- 
ments under  which  she  derives  title  to  ber  prop- 
erty, claimed  under  the  provisions  of  this  act,  to  be 
duly  registered  in  the  county  of  the  residence  of 
herself  and  husband ;  and  on  removal  to  any  other 
county  in  this  state,  a  copy  of  the  same  shall  be 
registered  In  the  county  to  which  said  removal 
takes  place ;  and  If  the  right  to  the  property  Is  not 
described  by  deed,  will  or  other  Instrument,  but  by 
succession  or  inheritance,  she  shall  cause  a  schedule 
thereof,  verified  by  ber  own  signature,  and  ac- 
knowledged before  the  clerk  of  the  county  court,  or 
proven,  and  her  privy  examination  taken,  to  be  reg- 
istered as  aforesaid.  It  the  property  shall  be  land 
or  other  real  estate,  then  the  registration  shall 
take  place  In  the  county  where  the  same  is  located. 

Sec.  6,  Be  It  further  enacted,  that  tbe  provisions 
of  this  act,  except  the  provisions  ot  the  third  sec- 
tion of  this  act,  shall  apply  to  and  embrace  only 
such  femes  covert  or  married  woman,  as  have  aban- 
doned their  husbands,  or  who  may  refuse  to  lire  or 
cohabit  with  their  husbands,  or  whose  husbands  may 
be  non  compos  mentis.  Insane,  or  of  unsound  mind ; 
and  also  to  such  married  women  or  femes  covert, 
whose  husbands  may  fall  or  refuse  to  cohabit  with, 
or  have  abandoned  such  married  women  or  femes 
covert:  Provided,  that  all  married  women  or  femes 
covert,  owning  any  land  or  real  estate  ot  any  kind 
or  description,  legal  or  equitable,  In  this  state,  by 
descent,  Inheritance,  deed,  gift,  or  otherwise,  shall 
have  full  power  and  authority  to  dispose  of  such 
land  or  real  estate  by  last  will  and  testament,  in 
aa  full,  ample  and  complete  a  manner  aa  if  they 
were  femes  sole,  or  unmarried  women ;  but  such 
testamentary  disposition  of  said  land,  or  real  es- 
tate, shall  not  be  so  construed  as  to  defeat  any 
husband's  tenancy  by  curtesy  in  such  real  estate  or 
land;  and  that  this  act  talw  eSect  from  and  after 
its  passage. 

W.    O'N.    Perkins, 
Speaker  of  the  House  of  Representatives. 
D.  B.  Thomas, 
Speaker  ot  the  Senate. 

Passed  March  2,  1870. 
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This  act  is  entitled: 

"An  act  to  amend  the  law  in  regard  to  femes 
covert  owning  a  fee  in  real  estate,  and  for  otlier 

purposes." 

# 

Tlie  substance  of  the  act  Is  as  follows: 

Section  1  provides  that  adult  married  wo- 
men shall  have  the  same  power  of  disposition 
ot  their  realty  by  deed  or  will  as  femes  sole. 

Section  2  provides  that  such  power  of  dis- 
position shall  not  depend  upon  the  husband's 
consent,  if  a  privy  examination  la  taken  as 
prescribed. 

Section  3  provides  that  married  women 
owning  a  separate  estate  shall  have  the  above 
power  of  disposition  as  to  that  estate  nnless 
such  power  Is  expressly  withheld  In  the  in- 
strument creating  it 

Section  4  provides  that  a  married  woman's 
realty  shall  be  liable  for  debts  contracted  for 
necessaries  for  herself  or  minor  children. 

Section  5  requires  the  registration  of  their 
title  papers  by  married  women. 

Section  6  is  in  these  words: 

"Be  it  further  enacted,  that  the  provisions  of 
this  act,  except  the  provisions  of  the  third  sec- 
tion of  this  act,  shall  apply  to  and  embrace 
only  such  femes  covert  or  married  woman,  as 
have  abandoned  their  husbands,  or  who  may  re- 
fuse to  live  or  cohabit  with  their  husbands,  or 
whose  husbands  may  be  non  compos  mentis,  in- 
sane, or  of  unsound  mind;  and  also  to  such 
married  women  or  femes  covert,  whose  husbands 
may  fail  or  refuse  to  cohabit  with,  or  have 
abandoned  such  married  women  or  femes  cov- 
ert :  Provided,  that  all  married  women  or  femes 
covert,  owning  any  land  or  real  estate  of  any 
kind  or  description,  legal  or  equitable,  in  this 
state,  by  descent,  inheritance,  deed,  gift,  or 
otherwise,  shall  have  full  power  and  authority 
to  dispose  of  such  land  or  real  estate  by  last 
will  and  testament,  in  as  full,  ample  and  com- 
plete a  manner  as  if  they  were  femes  sole,  or 
unmarried  women;  but  such  testamentary  dis- 
position of  said  land,  or  real  estate,  shall  not 
be  so  construed  as  to  defeat  any  husband's  ten- 
ancy by  curtesy  in  such  real  estate  or  land; 
and  that  this  act  take  effect  from  and  after  its 
passage." 

It  will  be  observed  that  by  the  last  clause 
of  section  6  it  is  provided  that: 

"Such  testamentary  disposition  of  said  land 
or  real  estate  shall  not  be  so  construed  as  to 
defeat  any  husband's  tenancy  by  the  curtesy  in 
such  real  estate  or  land." 

A  very  able  argument  Is  made  to  sustain 
the  proposition  that  section  3,  as  to  married 
women  owning  separate  estates.  Is  excepted 
by  the  letter  and  spirit  of  section  6  from  the 
operation  of  section  6,  and  it  is  therefore 
contended  that  the  final  prohibition  in  section 
6  against  any  testamentary  disposition  which 
excludes  the  husband's  curtesy  has  no  refer- 
ence to  the  powers  of  disposition  conferred 
In  section  3  npon  married  women  owning  sep- 
arate estates,  and  does  not  limit  such  powers. 

We  cannot  take  this  view.  Section  6  does 
except  section  3,  but  it  is  excepted  with  a 
proviso.  The  proviso  qualifies  the  whole  of 
section  6.  The  exception  is  restrained  by  the 
proviso,  Just  as  are  the  enacting  words. 


Paraphrased  with  snfiiclent  accuracy  for 
the  purposes  of  the  argument,  section  6  may 
be  read: 

Be  it  further  enacted,  that  the  provisions  of 
the  act,  except  as  to  married  women  owning 
separate  estates,  shall  only  apply  to  married 
women  living  apart  from  their  husbands,  and 
married  women  having  husbands  non  compos 
mentis:  Provided  "all  married  women  or  femes 
covert  ownins  any  land  or  real  estate,  of  any 
kind  or  description,  legal  or  equitable,"  may  dis- 
pose of  same  by  will  as  if  unmarried,  but  such 
testamentary  disposition  shall  not  defeat  "any 
husband's"  curtesy. 

The  legislative  thought  thus  seems  plain. 
While  no  married  women,  except  those  own- 
ing separate  estates,  and  those  having  im- 
becile husbands,  or  those  living  apart  from 
their  husbands,  can  sell,  convey,  and  mort- 
gage their  real  estate  according  to  the  terms 
of  sections  1  and  2,  all  married  women  own- 
ing lands  or  estates  real  at  any  kind  or  de- 
scription, legal  or  equitable  (this  includes 
separate  estates  and  every  other  kind),  can 
disiwse  of  them  by  will,  but  no  such  disposi- 
tion of  said  interests  (whether  separate  es- 
tates or  not)  shall  defeat  any  husband's  cor- 


The  power  to  devise  Is  conferred  on  all 
married  women  as  to  all  estates  real.  All 
are  likewise  restricted  so  they  may  not  by 
will  deprive  any  husband  of  his  estate  by 
the  curtesy. 

Moreover,  this  is  right  and  Just  It  is  be- 
yond the  husband's  power  by  will  to  deprive 
bis  wife  of  dower.  No  more  should  she  be 
allowed  by  will  to  defeat  his  curtesy. 

MoUoy  V.  Clapp,  2  Lea,  586,  Ugbtfoot  y. 
Bass,  8  Lea,  350,  Vick  v.  Gower,  92  Tenn. 
394,  21  S.  W.  677,  and  other  cases  called  to 
our  attention  by  counsel,  dealt  with  the 
wife's  power  under  the  act  of  1869-70  to  sell, 
mortgage,  or  convey  her  separate  estate  In 
realty. 

Hughey  ▼.  Warner,  124  Tenn.  726,  140  S. 
W.  1058,  37  L.  R.  A.  (N.  S.)  582,  and  WUU- 
ford  V.  Phelan,  120  Tenn.  689,  113  S.  W.  365. 
discussed  wills  of  x)ersonalty. 

Nothing  we  have  said  conflicts  with  these 
cases.  Singularly  enough,  the  question  here 
presented  seems  not  to  have  arisen  in  this 
court. 

We  condudei  that  Mr&  lightbume  was 
without  power  to  devise  her  real  estate  so  as 
to  defeat  her  husband's  curtesy.  There  was 
no  intention  whatever  to  exclude  his  cur- 
tesy, indicated  in  the  settlement  of  this  sep- 
arate estate  upon  her.  We  are  not  dealing 
with  such  a  case.  So  far  as  the  record  be- 
fore us  discloses,  the  devises  to  the  children 
are  good,  and  will  be  upheld,  but  they  are 
subject  to  the  life  estate  of  Mr.  Lightbume. 

The  decree  of  the  Court  of  Civil  Appeals 
and  of  the  chancellor  will  be  reversed,  and 
the  cause  remanded  to  the  chancery  conrt 
of  Shelby  county  for  further  proceedings. 
Tax  costs  to  the  estate. 
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IflSSBNKAY  CO.  v.  ESSENKAY  SALES  CO. 

et  al     (No.  30.) 
(Supreme  Coart  of  Tennessee.    June  5,  1915.) 

1.  Equity  «=»204  —  Cboss-Bill  —  Sebvicb 
—  Pebsons  on  Whosi  Sebvice  mat  bb 
Madk. 

Where,  in  a  suit  by  a  nonresident,  defend- 
ant files  a  cross-bill  presenting  matters  nut 
available  in  an  answer,  service  or  process  there- 
on may  be  had  on  complainant's  solicitor  of  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  461 ;   Dec.  Dig.  «=s>204.] 

2.  Equity  <S=>204— CR'OSB-Birjr-AppucATioN 
FOB  Sebvice— GB0UND8. ' 

A  defendant,  filing  a  cross-bill  against  a 
D(Hiresident  complainant,  is  entitled  to  an  order 
for  service  of  process  on  complainant's  solicitor 
of  record,  though  in  making  application  defend- 
ant erroneously  relies  on  Acts  1887,  c.  22tt,  in- 
applicable to  the  case. 

[Ed.  Note.- B'or  other  cases,  see  ETquity,  C!ent. 
Dig.  i  467;   Dec.  Dig.  <8=204.] 

3.  Equity  €=204— Pleading — Issues— Sbbv- 
ICB  OF  Pbocess. 

The  court,  refusing  to  make  an  order  for 
service  of  process  on  nonresident  compluinanb 
on  defendant  filing  a  cross-bill,  may  not  pro- 
ceed to  dispose  of  the  matters  involved  in  the 
cross-bill  setting  forth  matters  which  could  not 
properly  appear  in  an  answer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  407;   Dec.  Dig.  (S=>204.] 

Appeal  from  Chancery  Court,  Shelby  (k>uii- 
ty;   Frauds  Fentress,  Chancellor. 

Suit  by  the  Essenkay  Conipauy  against  tbe 
Essenkay  Sales  CoDjpany  aud  another.  From 
the  decree,  complainant  appeals.  Reversed, 
with  directions. 

McKeUar  &  Kyser,  of  Memphis,  tor  appel- 
lant. Anderson  &  Crabtree,  ot  Memphis,  for 
appellees. 

NEIL,  C.  J.  [1]  The  bill  in  this  case  was 
filed  to  collect  a  note  of  $S,000  made  by  the 
defendants  to  the  complainant.  An  answer 
and  cross-bill  were  filed.  The  cross-bill  pre- 
sented certain  matters  of  equity  which  could 
not  properly  apipear  in  an  answer.  The  com- 
plainant was  a  nonresident,  and  therefore 
personal  service  could  not  be  had  on  it  The 
defendants  asked  that  service  be  made  upon 
the  solicitors  of  record  for  the  complainant 
The  chancellor  refused  to  make  this  order. 
This  was  error.  The  practice  is  laid  down  in 
1  Danlell's  Chan.  Prac.  marginal  page  447 
(Cooper's  Ed.).    It  Is  there  said: 

•'The  principle  upon  which  the  court  acts  in 
directing  substituted  sen'ice  is  clearly  enun- 
ciated by  Lord  Cranworth,  C,  in  the  case  of 
H(H>e  V.  Hope,  4  De  G.,  M.  &  O.  328,  in  which 
case  be  says  that,  'where  there  is  an  agent  in 
this  country  managing  all  the  affoirs  of  a  de- 
fendant who  is  abroad,  and  regularly  communi- 
cating with  him  upon  bis  affairs,  or  where  he 
has  an  agent  here  specially  manaj^ing  the  par- 
ticular matter  involved  in  the  suit,  the  court 
has  felt  that  it  might  safely  allow  service  upon 
the  agent  to  be  deemed  good  service  upon  the 
person  abroad,  because  the  inference  was  ir- 
resistible that  service  so  made  was  service  on  a 
person  either  impliedly  authorized  to  accept 
that  particular  service,  or  who  certainly  would 


communicate  the  process  so  served  to  the  party 
who  was  not  in  this  country  to  receive  it  him- 
self. The  object  of  all  service  was,  of  course, 
only  to  give  notice  to  the  party  on  whom  it  was 
made,  so  that  he  might  be  made  aware  of,  and 
able  to  resist,  that  which  was  sought  against 
him,  and  when  that  had  been  substantially 
done,  so  that  the  court  might  feel  perfectly  con- 
fident that  service  had  reached  him,  everything 
bad  been  done  that  was  required.'  " 

In  a  note  to  the  last  sentence  It  Is  said 
that  where  a  bill  was  filed  against  a  firm, 
one  member  of  whldi  was  resident  abroad, 
substituted  service  on  the  members  In  Eng- 
land was  dlre!cted — citing  Henderson  v. 
Campbell,  13  W.  K.  704,  L.  J.  J. 

It  is  further  stated  in  the  text,  however, 
that  substituted  service  of  a  copy  of  the 
cross-bill  upon  the  solicitor  who  filed  the  orig- 
inal bill  will  not  be  ordered,  but  that  the 
court  will  In  such  a  case  stay  the  proceed- 
ings In  the  original  cause  until  the  defend- 
ants have  entered  an  appearance.  But  In  a 
note  It  Is  shown  that  the  American  rule  is 
different,  that  substituted  service  is  permit^ 
ted  In  the  United  States  courts  in  cross-caus- 
es, and  Injunction  bills  to  stay  proceedings 
at  law  in  the  same  court — citing  Hitner  v. 
Suckley,  2  Wash.  C.  a  405,  Fed.  Cas.  No. 
6,543;  Ward  v.  Seabring,  4  Wash.  C.  C.  472, 
Fed.  Cas.  No.  17.100;  Dunn  v.  Clarke.  8 
Pet  1,  8  Lu  Ed.  845;  Bchenck  r.  Peay,  X 
Woolworth,  175,  Fed.  Cas.  No.  12,450. 

In  Ward  v.  Seabring,' supra.  It  Is  said: 

"In  cases  of  injunctions  to  stay  proceedings 
at  law,  and  in  cross-suits  in  equity,  and  in  no 
others,  will  the  court  direct  service  of  the  sub- 
popna  to  be  made  on  the  attorney  at  law,  or 
upon  the  adverse  solicitor  in  the  cross-suit. 
•  ■•  •  The  practice  of  the  court  directing 
service  of  the  subpoOia  on  the  attorney  of  the 
plaintiff  at  law  in  cases  of  injunctions,  and  on 
the  solicitor  of  the  plaintiff  in  the  original  suit, 
where  a  cross-bill  is  filed,  is  found^  on  the 
necessity  of  the  case;  the  plaintiff  in  the  ac- 
tion at  law  and  in  the  original  suit  in  equity  in 
most  cases  residing  out  of  the  district  in  which 
the  court  sits,  and  there  being  no  remedy  for 
the  party  unless  it  is  afforded  by  entertaining 
those  suits  and  countenancing  a  service  of  the 
subpoma  on  the  law  agent  of  the  nonresident 
pprty." 

The  other  cases  cited  are  in  full  accord. 
To  these  we  may  add  Segee  v.  Thomas,  Fed. 
Cas.  No.  12,633,  3  Blatchf.  11;  Lowenstein 
V.  Glldewell,  Fed.  Cas.  No.  8575,  5  Dill.  325; 
CrelUn  v.  Ely  (C.  C.)  13  Fed.  420;  Badflc 
R.  V.  Missouri  Pacific  Ry.  Co.  (C.  C.)  3  Fed. 
772 ;  Gregory  v.  Pike,  79  Fed.  520,  25  C.  O. 
A.  48 ;  American  Graphophone  Co.  v.  Smith, 
1  App.  D.  C.  563 ;  Eckert  v.  Bauert,  4  Wash. 
C.  C.  370,  Fed.  Cas.  No.  4266;  Abraham  v. 
North  German  Ins.  Co.  (C.  C.)  87  Fed.  731, 
3  L.  R.  A.  188. 
•  An  order  of  the  court  must  be  made  allow- 
ing the  substituted  service,  as  a  preliminary 
thereto,  and  such  order  or  a  copy  thereof 
must  be  served  with  the  process,  and  copy  ot 
the  bin,  and  it  must  be  stated  in  the  order 
that  It  is  to  be  so  served.  1  Dan.  Ch.  Pr. 
marg.  p.  449.  The  application  for  the  order 
may  be  an  ex  parte  motion,  supported,  when 
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necessary,  by  affidavit  showing  the  efforts 
that  have  been  made  to  effect  service.  That 
all  practicable  means  have  been  exhausted, 
and  showing  how  the  substitute  service  Is  to 
be  effected.  Id.  But,  of  course,  where  the 
parties  to  be  served,  the  complainants  in  the 
original  bill,  are  nonresidents,  and  represent- 
ed by  resident  counsel,  this  need  only  be 
shown.  And  as  to  the  necessity  of  an  order 
by  the  court,  see,  further,  Gregory  v.  Pilie, 
supra;  Pacific  R.  t.  Missouri  Pac.  Ry.  Co., 
supra. 

As  to  the  statement  in  the  text  of  Danlell, 
supra,  based  on  certain  English  authorities, 
to  the  effect  that  in  the  case  of  a  cross-bill 
substituted  service  will  not  be  ordered,  but 
that  the  cause  will  be  stayed  until  the  com- 
plainant in  the  original  bill  enters  his  ap- 
pearance to  the  cross-bill,  we  think  the  Amer- 
ican practice  is  more  direct,  more  speedy, 
and  in  every  way  better.  It  is  perfectly  appar- 
ent that  no  more  effective  means,  aside  from 
actual  personal  service,  can  be  devised  convey- 
ing information  to  the  nonresident  party  than 
by  serving  the  process  on  his  attorney  in  that 
very  case.  The  court  may  be  reasonably  sure 
that  the  attorney  will  promptly  give  full  In- 
formation of  the  fact  to  his  client,  and  In  ad- 
dition will  counsel  him  as  to  his  rights  and 
duties  under  the  circumstances.  See  our  own 
case  of  Love  v.  Hall,  3  Yerg.  (11  Tenn.)  408, 
which  has  a  general  "bearing  on  the  subject 

[2]  It  is  not  material  that  the  counsel  in 
the  present  case,  in  making  application  for 
the  order,  relied  on  chapter  226,  Acts  of 
1887.  It  was  sufficient  that  the  motion  was 
properly  made.  It  lay  within  the  power  of 
the  chancellor  to  grant  it,  although  the  coun- 
sel dted  inapplicable  law  in  its  support. 

The  cases  of  Life  Insurance  Co.  v.  Sprat- 
ley,  99  Tenn.  322,  42  S.  W.  145,  Guthrie  v. 
Indemnity  Association,  101  Tenn.  643,  49  S, 
W.  829,  and  Thach  v.  ContinenUl  Travelers' 
Mutual  Accident  Association,  114  Tenn.  271, 
87  S.  W.  255,  have  no  bearing  on  the  question. 
These  cases  all  involve  ai^Ucations  of  chap- 
ter 226,  Acts  of  1887. 

[3]  It  seems  that  the  chancellor,  after  re- 
fusing to  make  the  order  for  service,  proceed- 
ed to  dispose  of  the  matters  involved  in  the 
cross-bill  as  If  they  could  be  properly  Includ- 
ed in  an  answer,  and  held,  after  the  evidence 
was  introduced,  that  these  matters  were  not 
proven.  It  Is  now  insisted  by  counsel  for 
complainant  that  we  should  do  likewise,  and 
that,  if  we  find  the  chancellor's  conclusion 
on  the  facts  was  correct,  we  shall  be  able  to 
see  that  no  Injury,  was  done  the  defendants. 
But  suppose  we  reach  a  different  conclusion 
on  the  facts,  and  shall  be  of  the  opiuloo  that 
defendant  is  entitled  to  a  Judgment  against 
the  complainant ;  we  shall  then  be  unable  to 
render  Judgment  for  want  of  proper  plead- 
ings, and  shall  have  to  remand  the  cause  for 
issue  and  trial,  and  shall  have  thus  used  the 
time  of  the  court  to  no  purpose.     Even  if 


the  parties  themselves  had  thus  agreed,  by 
conduct,  to  waive  the  necessity  of  a  cross- 
bill, the  result  would  be  the  same.  Moore  v. 
TiUman,  106  Tenn.  361,  365,  366,  61  S.  W.  61. 

The  decree  of  the  chancellor  must  be  re- 
versed, to  the  end  that  the  order  for  service 
may  be  granted,  and  that  the  cross-bill  may 
be  served,  and  that  it  may  be  put  at  issue, 
and  that  the  whole  case  may  be  heard  at  one 
time. 

Complainants  will  pay  tiie  costs  of  the  ap- 
peal 


■PERKINS  V.  BROWN.     (No.  83.) 
(Supreme  Court  of  Tennessee.     July  9,  1915.) 

1.  Damages  ®=339— Pbopbbtt— Measube. 

The  owner  of  a  vehicle  held  for  use  may 
recover  for  his  loss  of  use  by  reason  of  a  tor- 
tious injury  while  being  repaired,  in  addition  to 
the  cost  of  repairs. 

[E!d.  Note. — For  other  cases,  see  Damages, 
Ont  DiK.  U  260-284;  Dec  Dig.  «=»39.} 

2.  Dakaoeb  9s>39  —  Pbopebtt  —  Compensa- 

TIOR. 

Compensation  for  injury  beinR  the  rule, 
the  owner  of  an  automobile  used  for  pleasure 
may  recover  substantial  damages  for  loss  of  use 
while  it  is  being  repaired  after  a  tortious  in- 
jury by  defendant 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  260-284;  Dec.  Dig.  ®=>39.] 

8.  Damages  $=362— Duty  to  Reduce  Daic- 

AOE8— Measure. 
That  the  owner  of  a  pleasure  motor  car 
did  not  hire  another  car  while  it  was  being  re- 
paired after  a  tortious  injury  by  defendant 
does  not  prevent  him  from  recovering  damages 
for  loss  of  use  thereof. 

[Ed.  Note.T-For  other  cases,  see  Damages, 
Cent  Dig.  {{  119-131;  Dec.  Dig.  ®=62.] 

4.  Dauaqes  ®=>il3—PBOPEBTT— Measure. 

The  owner  of  a  motor  car,  held  for  pleasure 
driving  and  used  only  a  small  portion  of  each 
day,  cannot  where  the  car  was  injured  through 
the  fault  of  defendant  recover  as  damages  for 
the  loss  of  the  use  of  the  machine  the  full  daily 
rental  value  of  machines  in  that  vicinity. 

[Ed.  Note. — For  other  cases,  see  Damaiies, 
Cent  Dig.  U  90,  91,  279,  280 ;  Dec.  Dig.  <S=> 
113.] 

5.  Damages  «=3ll3— Pbopebti— Loss  of  Use. 

Where  a  motor  car  was  injured  through 
defendant's  fault  the  owner  cannot  as  dam- 
ages  for  loss  of  use,  recover  the  rental  from 
week  to  week  for  a  car,  but  should  recover 
only  the  aggregate  rental  of  a  machine  for  a 
similar  time. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  n  90,  91,  279,  280;  Dec.  Dig.  <S=> 
113.] 

6.  Appeal  and  Ebbob  «=3l212  — Remand  — 
DiBCBEnoN  of  Coubt. 

A  reviewing  court  may,  in  its  discretion, 
aualify  the  order  of  remand  so  as  to  restrict 
the  scope  of  the  new  trial  ordered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4718;  Dec.  Dig.  «=3l212.] 

7.  Appeal  and  Ebrob  e=>1178  —  Rjcmand  — 
Obdbb  of  Remand. 

Where  the  only  question  at  issue  was  the 
measure  of  damages,  the  appellate  court,  on 
reversal  of  a  judgment  for  pUdntiff,  will  qualiCy 
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the  order  of  mnand  so  as  to  determine  only 
the  matter  of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4604-^620;  Dec.  Dig.  «=> 
1178.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Battle  M.  Brown  against  B.  M. 
Perkins.  IiYom  a  judgment  for  plaintiff,  de- 
fendant appealed  to  the  court  of  ai^peais,  and 

the  Judgment  being  there  affirmed,  be  brings 
certiorarL    Reversed  and  remanded. 

W.  P.  Biggs,  of  Memphis,  for  appellant 
Wilson  &  Armstrong,  of  Memphis,  for  appel- 
lee. 

WILUAMS,  J.  Brown's  automobile  was 
Injured  in  a  collision  with  the  automobile  of 
Perkins,  due  to  the  negligent  operation  of  the 
latter  macblne  by  the  chauffeur;  and  the 
only  questions  raised  for  determination  by 
the  petition  for  certiorari  and  the  accompany- 
ing assignments  of  error  are  as  to  the  right 
to  damages  and  as  to  the  true  measure  of 
damages  for  the  c<mseqaent  detention  of  the 
injured  automobile  In  shop  for  repairs. 

The  car  of  Brown  was  one  used  for  pleas- 
ure, and  not  in  trade  or  for  profit.  During 
the  period  of  detention  for  repairs  Brown 
paid  nothing  for  the  hire  of  a  substitute  au- 
tomobile, and  he  and  his  family  forewent 
their  customary  pleasure  rides. 

The  trial  judge  Instructed  the  jury  that 
Brown  as  plaintiff  below,  was  entitled  to  re- 
cover the  rental  value  of  an  automobile  simi- 
lar to  the  one  injured  during  the  period  of 
detention  and  loss  of  use;  and  allowed  tes- 
timony to  be  introduced,  over  defendant's  ob- 
jection, to  the  effect  that  such  a  machine  was 
to  be  hired  at  from  $90  to  $100  per  week. 

The  first  insistence  of  petitioner  for  error 
Is  that  nothing  for  the  loss  of  use  can  be  al- 
lowed, since  the  car  injured  was  one  that  was 
used  for  recreation  or  luxury  and  not  profit, 
and  its  owner,  in  point  of  fact,  had  made  no 
expenditure  for  the  use  of  another  car. 

[1]  The  authorities  are  quite  harmonious 
to  the  effect  that  the  owner  of  a  vehicle  held 
for  use  may  recover  for  the  loss  of  its  use,  by 
reason  of  tortious  injury,  while  being  re- 
paired, in  addition  to  the  cost  of  the  nec- 
essary repairs.  Brown  v.  Southbury,  53 
Conn.  212,  1  Atl.  819:  Johnson  v.  Holyoke, 
105  Mass.  80;  Mlzner,  v.  Frarfer,  40  Mich. 
692,  29  Am.  Rep.  562;  The  Atlas,  83  U.  S. 
302,  23  L.  Ed.  863;  Sedgwick,  Damages  (9th 
Ed.)  f  195. 

[2]  Nor  may  it  be  held,  under  the  author- 
ities, that  the  right  to  recover  substantial 
damages,  as  distinguished  from  nominal  dam- 
ages, depends  upon  the  precedent  use  of  the 
car  for  profit  Compensation  for  injury  be- 
ing the  rule,  there  can  be  no  just  reason  for 
the  allowance  of  the  usable  value  in  the  one 
case  and  its  disallowance  in  the  other.  As 
pointed  out  by  Mr.  Sedgwick  (section  243a), 
the  value  of  the  use  of  personal  property  is 
not  the  mere  value  of  Its  intended  use,  but  of 


its  present  potential  use,  whether  availed  oC 
or  not  by  its  owner.  His  right  of  user,  wheth-' 
er  for  business  or  pleasure,  is  absolute,  and 
whoever  injures  him  in  the  exercise  of  that 
ri^t  cannot  complain  when  held  to  respond 
on  that  basis.  Cook  v.  Packard  Motor  Car 
Co.,  88  Conn.  690,  92  Ati.  413,  418;  Murphy 
V.  New  York  aty  Ry.,  58  Misc.  Rep.  237,  108 
N.  T.  Supp.  1021 ;  Universal  Taximeter  Cab 
Co.  ▼.  Blumenthal,  143  N.  T.  Supp.  1056; 
Sedgwick,  Damages,  g  243b. 

[8]  It  is  next  urged  that  a  disallowance  of 
the  usable  value  of  the  car  must  result,  be- 
cause the  plaintiff  did  not  actually  expend 
money  in  hiring  a  substitute  car  for  recrea- 
tion purposes.  This  Insistence  also  is  not 
tenable.  Cook  v.  Packard  Motor  Car  Co., 
supra.  Two  recent  decisions  of  the  House  of 
Lords  of  England  have  ruled  ttie  point  In 
The  Greta  Holme  (1897)  A.  C.  597,  a  recovery 
was  allowed  for  the  loss  of  the  use  of  a  dredg- 
er, injured  in  a  collision,  although  the  own- 
er was  out  of  pocket  no  definite  sum  for  a 
substitute  during  the  period  necessary  for  re- 
pairs ;  and  in  The  Medlana,  (1900)  A.  C.  112, 
where  there  was  a  lightship  substituted  for 
the  lightship  damaged,  and  it  was  argued 
that,  as  nothing  was  paid  for  the  hire  of  the 
substitute,  no  damages  were  consequent  or 
allowable.  Lord  Chancellor  Halsbnry  gave 
his  opinion,  and  the  judgment  was,  in  oppo- 
sition to  that  argument. 

[4-S1  A  third  contention  of  petitioner  is 
that  the  usable  value  of  an  automobile  is  not 
its  rental  value,  as  charged  by  the  trial 
judge;  and  that  it  was  error  for  the  trial 
judge  to  permit  the  Introduction  of  the  above 
recited  testimony  as  to  the  market  rental 
value  per  week  of  a  similar  car  at  garages  in 
the  dty  of  Memphis. 

Whether  the  two  terms  "rental  value"  and 
"usable  value"  may  be  treated  as  equivalent 
terms  when  applied  to  personal  property  so 
detained  Is  a  matter  on  whicb  the  authori- 
ties seem  to  differ.  The  Connecticut  court  in 
Cook  V.  Packard  Motor  Car  Co.,  supra,  holds 
to  the  view  that  they  are  not  equivalent 
terms,  and  that  such  a  plaintiff  "cannot  re- 
cover the  rental  value  of  his  car  during  the 
period  of  detention,  for  such  rental  value  in- 
cludes a  substantial  allowance  for  deprecia- 
tion and  repairs,  to  which  the  plaintiff's  car 
has  not.  In  the  meantime,  been  subjected." 
On  the  other  hand  the  intermediate  appellate 
courts  of  New  York  and  Illinois  hold  that  the 
rental  value  of  a  car  during  the  period  of  loss 
of  its  use  Is  a  proper  measure  of  damages  In 
behalf  of  the  plaintiff.  Universal  Taximeter 
Co.  V.  Blumenthal,  supra;  Trout  Auto.,  etc., 
Ca  V.  People's,  etc.,  Co.,  168  111.  Ajq?.  56,  60. 

It  is  not  necessary  for  us  to  determine  the 
point  oa  this  record,  since  we  are  of  opinion 
that  if  the  market  rental  value  be  a  proper 
measure  of  damages  In  such  case,  tbea  rent- 
al value  was  fixed  on  the  trial  on  a  basis 
that  was  erroneous  for  two  reasons.  It  Is 
manifestly  unjust  to  the  defendant  to  have 
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riltber  rental  or  usable  value  fixed  In  behalf 
of  the  plaintiff  on  the  basis  of  a  full  day- 
light rental  charge  for  an  automobile,  na  was 
permitted  tu  this  case,  when  the  proof  shows 
that  the  plaintifF  and  hl3  family  customarily 
used  the  car  only  during  a  few  hours  of  a 
day  for  pleasure  and  shopping  drives. 

Further,  while  it  generally  held,  and  was 
conceded  In  the  Co<^  Case,  supra,  that  proof 
of  rental  value  is  competent  as  furnishing 
some  evidence  of  usable  value,  we  yet  think  it 
clear  that  the  proof.  In  order  to  competency, 
should  be  of  the  market  charge  for  the  entire 
period  of  the  necessary  loss-  of  use.  It  is  ob- 
vious that  the  rental  charge  per  week  aggre- 
gated for  12  weeks  would  amount  to  more 
than  the  sum  representing  the  rental  charge 
for  the  longer  or  entire  detention  period. 

We  are  not  satisfied  that  a  result  Just  to 
the  defendant  has  been  reached  under  the 
proof  admitted  and  the  instructions  given  the 
jury  by  tJie  trial  Judge. 

The  Judgment  of  the  Ciourt  of  Civil  Ap- 
peals must,  therefore,  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

[8,  7]  As  to  the  nature  of  the  order  to  be 
made  on  the  remand:  In  view  of  the  fact 
that  no  error  was  assigned  in  the  appellate 
courts  to  have  been  committed  in  the  court 
of  trial  in  respect  to  the  question  of  the  lia- 
bility of  appellant  for  negligence  in  causing 
the  collision,  and  that  the  errors  claimed  up- 
on appeal  and  apparent  from  the  record  are 
such  only  as  affect  the  proper  measure  of 
the  consequent  damages,  the  appellee  plain- 
tiff moves  this  court  to  limit  the  retrial  in 
the  court  below  to  the  single  question  of  the 
ascertainment  of  proper  damages. 

The  motion  raises  a  question  that  appears 
never  to  have  been  raised  or  decided  in  this 
Jurisdiction — the  power  of  a  reviewing  court 
to  80  qualify  the  order  of  remand  as  to  re- 
strict the  scope  of  a  new  trial  by  it  ordered. 

At  an  early  day  some  diflaculty  was  found 
and  expressed  by  the  English  courts  on  the 
point,  resulting  In  refusal  on  their  part  to 
confine  a  new  trial  to  part  of  the  issues  In  a 
case  because  of  the  supposed  indivisibility  of 
a  verdict.  But  latterly  in  England  it  has 
been  held  that  this  power  Inheres  in  courts 
of  review  as  a  part  of  their  common-law 
powers.  In  Rex  v.  Mawbey,  6  T.  R.  619,  638 
(1776),  Lord  Chief  Justice  Kenyon  said  on 
the  point : 

"I  think  the  rule  was  correctly  stated  by  the 
counsel  for  the  defendants,  that  in  granting 
new  trials,  the  court  know  no  limitations  (ex- 
cept in  some  excepted  cases),  but  they  will  ei- 
ther grant  or  refuse  a  new  trial,  as  It  will  tend 
to  advance  justice.  *  •  •  I  have  studiously 
•rone  out  of  the  way  in  order  to  express  my 
opinion  on  this  point,  an  opinion  formed  on 
great  deliberation." 

In  the  case  of  Bernasconl  v.  Farebrother, 
3  B.  &  Ad.  372,  23  B.  G.  L.  100  (1832),  Lord 
Tenterden,  for  the  court,  said: 


We  have  considered  also  whether  we  could 
limit  the  inquiry  upon  the  new  trial  to  one 
point.  In  Hutchinson  v.  Piper,  4  Taunt  55S, 
Gibba,  J.,  lays  it  down  that,  in  certain  cases  of 
which  he  gives  instances,  a  new  trial  may  be 
restrained  to  one  point." 

The  practice  is  now'  firmly  fixed  in  that 
jurisdiction.  Baxter  v.  Nurse,  6  M.  &  G.  935, 
46  E.  C.  L.  935;  Stroud  v.  Stroud,  7  M.  &  G. 
417,  49  E.  O.  L.  417, 

The  same  practice  prevails  in  a  large  num- 
ber of  the  American  jurisdictions,  as  may  be 
seen  by  a  reference  to  the  annotation  of  the 
case  of  Smith  v.  Whittlesey,  79  Conn.  189, 
63  Atl.  1085,  7  Ann.  Cas.  at  page  116;  and 
see  Simmons  v.  Fish,  210  Mass.  563,  97  N.  E5. 
102,  Ann.  Cas.  1912D,  588. 

A  statement  of  the  rule  In  succinct  terms 
Is  to  be  found  in  2  R.  C.  L.  287,  $  241 : 

"Probably  from  a  desire  to  eliminate  unnec- 
essary litigation,  and  in  the  exercise  of  the 
discretion  with  which  the  appellate  court  is  in- 
vested with  respect  to  the  granting  of  new 
trials,  it  is  undoubtedly  the  present  general 
rule,  in  remanding  a  cause  for  a  new  trial,  ei- 
ther by  a  court  or  a  jury,  when  error  exists  aa 
to  only  one  or  more  issues,  and  the  judgment 
in  other  respects  is  free  from  error,  to  limit  the 
new  trial  to  the  issues  afEected  by  the  error. 
Thlsrule  permitting  the  appellate  court  to  limit 
the  issues  has  been  held  applicable  In  actions 
sounding  in  damages  when  the  error  affects 
only  the  assessment  of  damages,  and  the  new 
tr^l  has  been  limited  to  that  question  alone." 

An  early  American  case  was  that  of  Winn 
V.  Columbian  Ins.  Co.,  12  Pick.  (Mass.)  279, 
where  Chief  Justice  Shaw  reasons  that  there 
are  many  cases  so  situated  that  It  would  b© 
highly  proper  to  grant  a  new  trial  as  to  a 
particular  point,  or  for  the  purpose  of  cor- 
recting a  particular  error  or  mistake,  and 
that  this  is  analogous  to  the  case  of  judg- 
ments, awards,  and  other  legal  proceedings, 
good  in  part  and  bad  in  part,  when  the 
court  wUI,  if  the  position  of  the  case  will 
admit  of  it,  preserve  that  which  is  good  and 
correct  that  which  is  erroneous. 

In  our  opinion,  the  practice  thus  so  abun- 
dantly sustained  by  the  authorities  should 
also,  from  the  standpoint  of  policy,  be  adopt- 
ed in  this  state.  If  it  is  to  the  interest  of 
the  state  that  there  be  an  end  to  litigation, 
the  courts  should  not  be  slow  to  adopt  this 
rule  that  looks  to  the  preventing  of  further 
contest  on  phases  of  litigation  or  Issues  al- 
ready well  settled,  the  saving  to  litigants  the 
costs  incident  to  the  relitigation  of  such  mat- 
ters, and  to  the  courts  the  time  unnecessari- 
ly consumed  therein. 

As  has  been  noted  above,  the  power  Is  one 
to  he  exercised  by  the  court  of  review  In  its 
sound  discretion.  Coming  now  to  determine 
whether  the  discretion  is  one  that  should  be 
exercised  In  the  instant  case,  we  hold  It  to 
be  manifest  that  it  should.  The  order  of  re- 
mand will,  therefore,  be  qualified  accordingly. 


Digitized  by 


Google 


Tex.) 


ABIDES  T.  STATE 


1161 


BKOWN  V.  STATE.     (No.  8627.) 

(CouK  of  Criminal  Appeals  of  Texas.    June  10, 

1915.    Rehearing  Deoled  June 

25,  1915^) 

1.  Witnesses    «=»277  —  Cbiuinai.    Pbobbott- 

TION— PBIVILEOE  of  ACCUSED — Waivbr. 
In  a  prosecution  for  burglary,  where  the 
defendant  pleaded  guilty  and  filed  a  plea  ask- 
ing that  sentence  be  suspended,  taking  the  stand 
to  testify  that  he  had  never  been  convicted  of  a 
felony,  the  action  of  the  court  in  permitting 
the  state  to  cross-examine  defendant  about  the 
burglary  was  proper,  since  where  a  defendant  In 
a  criminal  prosecution  voluntarily  takes  tlie 
stand  be  may  be  questioned  about  any  matter 
legitimately  connected  with  that  under  inquiry, 
as  well  as  about  matters  he  testifled  to  on  di- 
rect examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  925,  979-983 ;   Dec.  Dig.  «=>277.] 

2.  WiTNEssBS  «=»277— Plea  of  Suspension 
or  Sentence— Examination  of  Accused. 

Where  one,  who  pleaded  guilty  of  burglary, 
filed  a  plea  asking  that  sentence  be  su8{>ended, 
the  state  could  cross-examine  him,  after  bis  tak- 
ing the  stand  to  testify  that  he  had  never  been 
convicted  of  a  felony,  as  to  the  mode  and  man- 
ner of  committing  the  offense,  as  an  aid  to  the 
jury  in  determining  whether  they  should  sus- 
pend sentence. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  926,  979-083;   Dec.  Dig.  ®=>277.i 

8.  BimoLABT   «=»41  — Sdepicibnct   of   Evi- 
dence. 

In    a    prosecution    for   burglary,    evidence 

held  sufficient  to  show  that  accused  broke  in, 

and  did  not  find  the. door  open. 
[Ed.   Note.— For   other  cases,    see   Burglary, 

Cent  Dig.  i|  M-IOS,  109;   Dec.  Dig.  <3==4l.] 

4.  CsiuiNAi,  Law  «=»875—TBiAir- Verdict. 

A  verdict  in  a  prosecution  for  burglary, 
reading,  "We,  the  jury,  find  the  defendant  guilty 
of  burglary  as  charged,  and  assess  his  punish- 
ment at  two  years  in  the  penitentiary,"  was  not 
insufficient  as  omitting  the  word  "confinement." 
[Kd.  Note. — For  other  cases,  see  OHminal 
I..aw.  Cent  Dig.  $§  2089,  2000 ;  Dec.  Dig.  «=» 
875.J 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;   Thomas  L.  Blanton,  Judge. 

Ernest  Brown  was  convicted  of  burglary, 
and  he  appeals.    AfiJrmed. 

Will  S.  Payne,  of  Abilene,  for  appellant. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  fbr  tbe 
State. 


HARPER,  J.  [1,2]  Ubqd  an  Indictment 
charging  him  with  burglary,  appellant  enter- 
ed a  plea  of  guilty,  filing  a  plea  asking  that 
tbe  sentence  be  suspended.  Tbe  record 
shows  that  the  court  admonished  tbe  de- 
fendant as  to  the  consequences  of  bis  plea, 
etc.,  and  he  insisted  on  entering  tbe  plea. 
The  state  introduced  evidence  tending  to 
show  that  the  bam  of  J.  H.  Couch  bad  been 
burglarized  and  some  30  bushels  of  wheat 
taken  therefrom.  At  the  conclusion  of  tbe 
evidence  offered  In  behalf  of  tbe  state,  ap- 
pellant took  tbe  stand  and  testifled  be  bad 
never  before  been  convicted  of  a  felony  In 
this  or  any  other  state.  No  other  questions 
were  asked  him  by  his  counsel,  but  tbe  state 


crosa-ezamlned  blm  as  to  tbe  mode,  mannn, 
etc.,  of  committing  tbls  offense.  Tbe  <mly 
bill  of  exceptions  In  tbe  record  complains 
that  tbe  court  erred  in  permitting  the  state 
to  cross-examine  api)ellant  and  Inquire  about 
tbe  burglary,  for  be  says  be  took  tbe  stand 
only  to  testify  that  he  had  never  theretofore 
been  convicted  of  a  felony.  A  defendant  can- 
not be  compelled  to  testify  in  any  case ;  but, 
when  he  once  voluntarily  takes  tbe  stand,  it 
is  not  only  about  matters  be  testifled  to  on 
direct  examination  that  be  can  be  cross- 
examined,  but  he  can  be  questioned  about  any 
matter  legitimately  connected  with  the  mat- 
ter under  Inquiry.  He  becomes  as  any  other 
witness  In  the  case;  tbe  cross-examination 
is  not  confined  to  matters  elicited  on  his  ex- 
amination in  chief.  Brown  v.  State,  38  Tex. 
Cr.  R.  597,  44  S.  W.  176,  and  cases  cited  in 
section  970  of  \Miite'8  Ann.  Proc.  But,  inde- 
pendent of  tbls,  this  testimony  would  be  ad- 
missible on  his  plea  of  suspension  of  the  sen- 
tence. The  state  would  have  the  right  to 
inquire  into  the  mode  and  manner  of  com- 
mitting the  offense  as  an  aid  to  tbe  Jury  In 
determining  whether  or  not  they  would  sus- 
pend tbe  sentence.  It  might  be  the  first  of- 
fense, yet  committed  in  such  a  way  as  to 
show  blm  unworthy  of  the  mercy  shown  in 
suspending  tbe  sentence  for  tbe  first  offense. 

[3]  Appellant  also  contends  that  tbe  evi- 
dence Is  InsnflMent  to  show  burglary.  It  Is 
true  that  appellant  testifled  tbe  door  of  tbe 
bam  was  open,  but  Mr.  Couch  testifled  tbe 
door  was  always  kept  locked ;  tbe  lock  show- 
ed to  have  been  broken,  and  appellant  when 
found  was  in  possession  of  tools  with  which 
tbe  lock  could  have  been  broken.  The  chain 
was  clipped,  and  appellant  was  in  possession 
of  wire  clippers.  If  that  had  been  an  issue 
in  the  case,  the  evidence  would  fully  au- 
thorize a  flndlng  that  be  bad  broken  tbe 
door  open,  although  be  testifled  that  it  was 
open.  However,  appellant  entered  a  plea  of 
guilty,  and  made  no  such  contest  on  tbe  trlaL 

[4]  The  verdict  reads: 

"We,  the  Jury,  find  the '  defendant,  Ernest 
Brown,  guilty  of  burglary  as  charged  in  the 
indictment  and  assess  his  punishment  at  two 
years  in  the  penitentiary." 

The  criticism  that  the  verdict  is  insuffi- 
cient In  that  tbe  word  "confinement"  is  omit- 
ted is  without  merit. 

The  Judgment  is  affirmed. 


ABIiES  V.  STATE.     (No.  8679.) 

(Court  of  Criminal  Appeals  of  Texas.     June  2, 

1915.    Dissenting  Opinion,  July  7,  1915. 

Additional  Opinion,  July  7,  1916.) 

1.   liARCENY    ®=»35— PBOSECTITION — SUTFICIEN- 

CY  OF  Evidence. 

Evidence,  in  a  prosecution  for  the  theft 
of  money,  held  sufficient  to  sustain  a  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  162,  164,  165,  167-169;  De& 
Dig.  «=>55.] 
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.2.  Cbiminal  Law  «=>392— Evidenck— Reus 

VANCT. 

Id  a  prosecution  for  the  theft  of  money, 
where  defendant's  sister  testified  in  his  favor 
as  to  having  kept  a  sum  of  money  for  bim  in 
her  trunk,  though  she  did  not  know  the  exact 
amount,  but  that  her  husband  did,  the  state  had 
a  rieht  to  inquire  where  the  husband  was  and 
why  he  was  not  present  and  did  not  testify,  as 
a  predicate  for  any  legitimate  presumption 
against  the  defendant;  and  hence  evidence  that 
the  husband  was  in  jail  in  Oklahoma  was  rele- 
vant, under  the  rule  that  either  side  may  do 
away  with  or  lessen  the  adverse  eCEect  of  any 
proper  deduction  that  may  be  made  from  evi- 
dence offered  against  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  852;    Dec.   Dig.  ®=»392.] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Hopkins  Coun- 
ty;   Wm.  Pierson,  Judge. 

C.  A.  MAea  was  conTicted  of  theft,  and  he 
appeals.     Affirmed. 

C.  E.  Sheppard,  of  Sulphur  Springs,  tor 
appellant  C.  O.  McDonald,  Asst.  Atty.  Gen., 
for  the  Stata 


PRENDERGAST,  P.  J.  Appellant  was 
conricted  of  the  theft  of  ^740,  fr<»n  J.  B. 
Cutts,  alleged  to  have  been  committed  Janu- 
ary 9,  1914,  and  his  punishment  assessed  at 
the  lowest  prescribed  by  law. 

[1]  Appellant  earnestly'  Insists  that  the 
evidence  Is  Insufficient  to  sustain  the  verdict 
This  is  the  most  serious,  and  practically  the 
only,  question  in  the  case.  We  have  care- 
fully read,  and  several  times  considered,  all 
of  the  evidence. 

Appellant  himself  did  not  testlify.  He  In- 
troduced his  sister,  Mrs.  Aisup,  and  Mrs. 
Sneed.  If  the  jury  had  believed  their  testi- 
mony, they  perhaps  would  have  acquitted 
him.  Evidently  they  did  not  believe  their 
testimony.  This,  under  the  law,  was  exclu- 
sively for  the  jury.  The  statute  expressly 
says,  in  effect,  they  are  the  exclusive  judges 
of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony.  There- 
fore we  think  it  unnecessary  to  here  state 
even  the  substance  of  their  testimony.  The 
question  then  for  this  court  to  determine  Is 
whether  ot  not  the  incriminating  testimony 
and  the  Inferences  to  be  drawn  thereffrom 
was,  as  a  question  of  law,  sufficient  to  sustain 
the  verdict.  In  our  opinion  it  was.  The  jury 
heard  the  witnesses  testify,  saw  them  when 
they  did  so,  saw  their  manner  of  testifying, 
and  from  aU  of  this  were  better  able  to  de- 
termine the  truth  than  this  court  can  be 
from  merely  reading  in  cold  type  what  the 
statement  of  facts  shows. 

We  do  not  propose  to  quote  at  length  the 
testimony.  We  will  give,  however,  the  sub- 
stance of  the  material  and  salient  portions 
thereof. 

J.  B.  Cutts  lived  In  the  southern  portion  of 
Hopkins  county,  and  had  lived  there  for 
inany  years.  Mr.  S.  A.  Abies,  the  father  of 
appellant,  had  lived  in  the  same  community 


only  a  few  years.  Appellant  was  a  young 
man  then  23  years  of  age,  but  had  not  lived 
with  his  father  in  that  community;  was  a 
stranger  therein.  For  a  few  years  before 
then  he  had  lived  in  different  locations  in 
Oklahoma,  though  he  had  visited  his  father 
on  occasions  a  year  or  two  before  this  time. 
He  arrived  at  his  father's  on  a  visit  on  Jan- 
uary 8th.  On  January  9th  a  widow  in  the 
same  community  died.  Cutts  and  his  wKe 
and  other  neighbors  went  to  the  deceased's 
house  on  the  morning  of  the  9th.  Cutts  re- 
mained there  practically  all  day,  from  about 
10  o'clock  In  the  morning  until  about  sun- 
down in  the  evening.  Appellant  and  his  fa- 
ther together  went  to  the  house  of  the  de- 
ceased in  the  morning,  but  remained  only  a 
short  time.  They  together  returned  there 
late  in  the  evening  and  then  remained  only 
a  short  time. 

Mr.  Cutts  testified:  That  when  he  went 
to  the  house  of  this  deceased  lady  that  morn- 
ing he  had  $740  currency  in  his  left-hand 
hip  pocket  in  a  draw-string  leather  pouch. 
That  practically  during  the  whole  time  he 
was  there  he  stayed  out  in  the  yard  sitting 
on  a  wash  bench  or  spring  seat,  alternating 
and  shifting  his  position  from  one  to  the 
other  all  day.  That  he  had  carried  this  mon- 
ey thus  in  his  pocket  for  several  months  prior 
to  this.  "Hiat  it  was  In  three  different  rolls; 
twenty  $20  bills  in  one  roll,  In  another  $10 
bills,  and  In  the  other  mbsUy  $20  bills,  with 
a  few  lO's  among  them,  and  probably  some 
5's.  Two  hundred  dollars  of  the  $20  bills 
was  new  money;  looked  like  It  had  never 
been  used  at  all.  The  other  bills  showed  to 
have  been  used  a  good  deal.  Twenty  dollars 
was  the  largest  denomination  of  any  of  this 
money,  ^le  prevailing  denomination  of  the 
bills  of  the  $240  was  $20  bills.  That  from 
time  to  time  during  the  whole  day  he  was 
there  he  felt  for  his  money  to  see  whether  it 
was  there  or  not  and  at  no  time  while  he 
was  there  did  he  miss  it  That  the  last  time 
before  leaving  that  he  felt  for  it  was  awhile 
before  sundown,  and  he  had  the  money  at 
that  time;  that  Mr.  Abies  (appellant's  fa- 
ther) and  appellant  were  out  in  the  yard 
where  he  was  at  this  last  time  that  he  felt 
and  found  that  he  had  the  money  In  his 
pocket  That  there  was  nobody  else  out 
there  at  that  time,  except  those  two  persons 
and  himself;  that  just  about  sundown  he 
left  to  go  home;  his  home  was  west  and  Mr. 
Abies'  home  east  from  the  house  of  the  de- 
ceased lady.  That  there  was  nobody  else  out 
there  at  the  time  he  left  except  Mr.  Abies 
and  appelant  Mr.  Abies  testlfled  that  when 
he  and  appellant  left  there  wasn't  any  one 
outside.  "We  was  the  last  ones."  Mr.  Cutts 
further  testlfled  that  he  got  about  260  yards 
from  the  deceased  lady's  house  oa  his  way 
home  when,  as  he  went  to  go  through  a  wire 
fence,  he  felt  for  his  money  and  discovered 
that  it  was  gone.  He  immediately  retraced 
his  steps,  hunting  for  the  money,  over  the 
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road  he  had  just  gone,  thinking  then  that  he 
might  have  lost  it  on  the  road ;  he  did  not 
And  it  He  got  back  to  the  yard  of  the  de- 
ceased lady  and  hunted  for  it  and  could 
not  find  it  That  there  was  nothing  along  the 
road  that  he  had  traveled  aftej  he  left  and 
started  home  that  would  conceal  the  money 
If  he  had  dropped  it.  That  it  was  a  plain 
open  road,  plumb  clean,  traveled  a  good  deal. 
That  there  was  not  anything  to  keep  him 
from  finding  the  pocketbook  if  he  had  lost  it 
after  he  started  home.  That  he  was  in  the 
road  all  the  time.  That  no  one  else  went 
along  that  road  from  the  time  he  started 
home,  discovered  his  loss,  and  went  back  to 
the  house  of  the  deceased.  That  when  he 
could  not  find  his  money  he  started  after  Mr. 
Abies  and  appellant  and  overtook  them. 
That  when  he  got  in  about  100  yards  oif  them, 
he  hailed  them  and  they  stopped.  That  he 
went  up  to  where  they  were  and  asked  if 
they  had  found  his  pocketbook  where  he  had 
been  sitting,  and  described  it  That  Mr. 
Abies  said  he  did  not;  that  he  had  seen  his 
(Cutts')  pocketbook  sticking  out  of  his  iwcket 
That  Cutts  then  said  to  appellant,  "I  am  sure 
one  of  you  picked  It  up,"  and  said,  "I  lost 
it  right  there  where  you  was  at,"  and  de- 
fendant said  he  did  not.  That  he  (Cutts) 
stood  and  looked  at  them  about  a  minute 
and  turned  and  walked  off.  That  he  later 
Inquired  of  all  who  were  at  the  house  of  the 
deceased  at  the  time,  and  none  of  them  had 
found  his  money. 

Mr.  Joe  M.  Clower  testified  that  he  was 
cashier  at  the  nrst  State  Bank  at  Klondike 
In  Delta  county.  In  1914.  Klondike  was 
shown  to  be  25  or  30  miles  west  of  north  of 
Snlphur  Springs,  and  where  Mr.  Cutts  lived 
was  10  or  15  miles  west  of  south  of  Sulphur 
Springs.  Mr.  Clower  further  testified  that 
on  February  IS,  1914,  appellant  deposited 
$600  in  his  bank  at  Klondike;  that  it  was 
mostly  $20  bills,  some  lO's  and  possibly  some 
5'8,  mostly  20's;  that  at  the  time  appel- 
lant made  this  deposit,  appellant  kept  some 
money,  he  saw  it,  but  could  not  tell  how 
much  it  was;  that  there  were  several  bills 
in  tite  roll ;  that  the  money  he  deposited  had 
been  carried  in  a  roll  some  time  and  the  bills 
were  crimped,  very  badly  crimped — some  of 
them  looked  like  they  had  been  crowded 
down  some  time — that  some  of  the  bills  then 
deposited  by  appellant  were  new  and  some 
were  old;  that  none  of  it  was  of  a  higher 
denomination  than  $20;  that  Mr.  Lilly,  one 
of  the  customers  of  the  bank,  was  present  at 
the  time,  and  he  asked  Bpi)ellant  where  he 
was  from ;  that  appellant  said  Caney,  Okl. ; 
that  when  asked  If  he  knew  a  certain  banker 
there  he  said  no ;  that  he  and  Mr.  Lilly  asked 
him  where  he  got  the  money,  and  he  said 
be  had  sold  out  in  Oklahoma;  that  he  had 
sold  a  pair  of  mules  for  $400  of  the  money. 

Mr.  Joe  Lilly  testified  substantially  the 
spme  tning  as  did  Mr.  Clower.  In  addition, 
that  he  congratulated  appellant  at  the  time 
for  AepotlUng  bis  money,  and  told  him  it 


was  a  good  idea;  that  when  he  saw  that 
he  did  not  deposit  all  of  his  money  but  put 
some  back  in  his  pocket,  he  said  to  him: 
"Son,  I  would  leave  all  that  money  here;  I 
would  not  carry  all  that  money  in  my  pock- 
et." Appellant  seems  to  have  made  no  reply 
to  this,  but  put  the  other  money  back  In  his 
pocket,  depositing  only  the  $600. 

Mr.  Charlie  Phillips,  who  married  a  sister 
of  appellant,  testified  that  he  did  not  know 
appellant  until  about  January,  February,  and 
April,  1914;  that  in  April  he  sold  him  a 
mare  and  colt  for  $140;  that  appellant  paid 
him  a  $20  bill  down  at  the  time,  and,  wanting 
some  money  himself,  appellant  gave  him 
(Phillips)  a  check  on  the  Klondike  Bank  for 
$200;  that  he  put  this  check  in  the  Citizens' 
National  Bank  for  collection ;  the  check  was 
shown  to  have  passed  through  other  banks, 
finally  reaching  the  Klondike  Bank,  where  it 
was  i>aid  and  remitted;  that  when  Pbllllps 
got  returns  from  the  check,  he  gave  appel- 
lant a  check  for  $80  of  the  money,  and  appel- 
lant deposited  that  check  in  the  State  Bank. 
These  transactions  seem  to  have  occurred  at 
Sulphur  Springs  In  Hopkins  county.  It 
seems  that  (Jutts  soon  afterwards  heard  of 
this,  gamlBheed  the  Klondike  Bank,  at  least 
tied  up  the  balance  of  the  money  In  that 
bank,  and  that  appellant  was  arrested  at 
that  time,  charged  with  this  offense ;  that  he 
had  an  examining  trial;  and  that  Mr.  Clow- 
er testified  at  that  time,  appellant  being  pres- 
ent and  heard'  his  testimony. 

Mr.  Clower  further  testified  that  In  the 
summer  of  1914,  he  saw  appellant  in  Klondike 
with  a  wagonload  <tf  peaches,  selling  them, 
and  he  tK>ught  some  of  the  peaches  from  ap- 
pellant; that  In  this  transaction  he  recogniz- 
ed him,  and  asked  him  when  the  case  was 
going  to  come  up;  that  on  this  occasion  ap- 
pellant  went  into  the  bank  where  he  was, 
and  was  talking  about  the  case,  and  especial- 
ly about  Mr.  Glower's  testimony  on  the  ex- 
amining trial;  that  appellant  then  told  him 
that  he  (Clower)  must  be  mistaken,  and  had 
him  mixed  up  with  somebody  else  about 
saying  that  he  sold  a  span  of  mules  In  Okla- 
homa; that  he  never  owned  any  mules,  and 
never  sold  any-  in  Oklahoma;  that  appellant 
then  asked  him  If  there  was  not  four  $100 
bills  in  the  $600  that  he  had  deposited  with 
his  bank  <m  February  13th.  And  he  also  told 
witness  that  he  must  have  been  mistaken  in 
his  testimony  on  the  examining  trial  when  he 
said  that  he  (appellant)  told  him  at  the  time 
he  deposited  the  money  that  he  was  from 
Oklahoma.  Mr.  Clower  further  testified  that 
there  were  no  $100  bills  in  the  money  appel- 
lant bad  deposited  with  him  ;  that  there  were 
no  bills  of  a  higher  denomination  than  $20; 
that  when  appellant,  on  this  occasion,  was 
talking  to  him  about  the  denomination  of 
the  bills  that  he  had  deposited,  he  asked  him 
If  he  did  not  remember  about  the  four  $100 
bills;  that  he  told  blm  no;  that  appellant 
Insisted;  and  that  he  then  examined  his 
books  and   daily  rep<H:ts   where  they  had 
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itemizecl  the  denomination  of  tbelr  bills,  and 
tbey  bad  no  $100  bills  on  that  day. 

It  is  noticeable  that  while  Mr.  Abies  (ap- 
pellant's father)  testified  that  he  (Mr.  Abies) 
did  not  see  Mr.  Cutts'  money,  he  falls  wholly 
to  testify  that  appellant  did  not  find  and  take 
It.  They  were  together  constantly  while  at 
the  deceased  lady's  house,  on  their  second 
visit  late  in  the  evening,  remained  there  to- 
gether alone  after  Mr.  Cutts  left  them,  start- 
ing to  his  home,  and  left  the  dead  lady's  place 
when  no  one  was  in  the  yard,  except  them, 
and  stayed  constantly  together  from  then 
until  Mr.  Cutts  hailed  them,  with  the  result 
stated  above. 

The  testimony  of  Mr.  Cutts  and  Mr.  Abies, 
taken  together,  unquestionably  puts  appel- 
lant where  be  alone  could  have  found  and 
taken  Cutts'  money,  and  excludes  the  idea 
tliat  any  other  did  or  had  the  opportunity  to 
get  It.  While  the  testimony  of  Mr.  Cutts  and 
the  banker  and  Mr.  Lilly  could  not  and  did 
not,  with  absolute  certainty.  Identify  the 
money  whldi  appellant  deposited  In  the  Klon- 
dike Bank  as  that  of  Mr.  Cutts,  taking  the 
description  of  It  and  the  circumstances  all  to- 
gether, they  most  certainly  establish  such  a 
state  of  fact  as  that  the  jury  were  authorized 
to  believe,  as  they  evidently  did  believe,  that 
the  money  that  appellant  deposited  in  the 
Klondike  bank  was  that  of  Mr.  Cutts  which 
he  had  lost  on'  the  occasion  stated.  No 
other  reasonable  inference  could  be  drawn 
from  all  the  facts  and  circumstances. 

[2]  As  stated  above,  Mrs.  Alsup,  ai^Uant's 
sister,  testified  in  his  favor.  If  the  Jury  had 
believed  her  testimony,  it  would  have  tended 
to  show  that  in  December,  1913,  and  for 
some  time  prior  thereto,  appellant  had  had  her 
to  keep  for  blm  in  her  trunk  a  considerable 
sum  of  money.  She  did  not  know  the  exact 
amount,  nor  purport  to  know  the  exact 
amount;  that  she  did  not  count  it  She  said 
that  appellant  and  her  husband  counted  the 
money  which  she  kept  for  appellant,  and  that 
her  husband  knew  how  much  there  was;  that 
she  only  knew  from  hearsay.  Thereupon,  on 
cross-examination  of  her,  the  state  asked  her 
where  her  husband  was.  She  answered  in 
Oklahoma.  The  state  then  asked  her  where 
and  what  he  was  doing  In  Oklahoma,  to 
ivhich  question  appellant  objected  on  the 
ground  that  It  was  immaterial.  Irrelevant, 
and  prejudicial  to  his  rights.  The  court  over- 
ruled these  objections,  and  she  answered 
that  her  husband  was  in  jail  In  Oklahoma. 
It  win  thus  be  seen  that  appellant's  brother- 
in-law,  Mr.  Alsup,  was  a  most  material  wit- 
ness for  him.  He  was  not  present  and  .did 
not  testify.  The  state  had  a  right  to  probe 
this  matter  to  ascertain  where  this  witness 
was  and  why  he  was  not  present  and  did  not 
testify.  The  fact  that  he  was  thus  related 
to  appellant  and  was  such  a  material  witness 
that,  If  Mrs.  Alsup's  testimony  was  true,  ap- 
pellant would  have  had  him  there  to  testify, 
and,  if  not,  the  state  had  the  right  to  know 
where  he  was,  so  that  it  could  get  him  there 


and  have  Mm  testify  In  dispute  ot  Mi& 
Alsup's  testimony.  Jones  v.  State,  7  Tex. 
App.  105;  Thompson  v.  State,  11  Tex.  App. 
55 ;  Logan  v.  State,  53  S.  W.  695;  Jackson  v. 
State,  56  Tex.  Cr.  B,  29,  117  S.  W.  990; 
Sweeney  v.  State,  146  S.  W.  888,  and  author- 
ities cited.  The  court  did  not  err  in  overrul- 
ing appellant's  objections  to  this  testimony  of 
Mrs.  Alsup. 

The  court  gave  ai  most  complete  and  apt 
charge,  safeguarding  appellant's  rights  in 
every  way.  The  two  questions  above  decided, 
as  we  understood  from  appellant's  able  at- 
torney In  submitting  this  case,  were  the 
only  two  material  ones.  No  others  require 
any  discussion. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.  (dissenting).  I  am  Inclined 
to  believe  the  evidence  is  too  weak  and  in- 
conclusive! to  form  the  basis  of  this  convic- 
tion. No  witness  ever  placed  appellant  in 
possession  of  the  money  in  question.'  The 
owner  Mmself  did  not  know  when  or  where 
he  lost  It,  and  the  only  theory  upon  which 
appellant  could  possibly  be  convicted  was 
that  the  owner  of  the  money  lost  it  and  ap- 
pellant subsequently  found  it.  The  owner 
did  not  know  where  he  lost  it  He  recol- 
lected having  it  In  his  iKtcket,  and,  after  leav- 
ing the  place  where  he  last  remembered 
having  the  money,  he  missed  it.  Appellant 
had  money,  and  for  this  he  gave  a  reasonable 
account,  and  It  was  not  identified  as  the  mon- 
ey belonging  to  the  alleged  owner.  The  cir- 
cumstances are  too  weak,  too  inconclusive,  to 
form  the  basis  of  conviction.  In  my  judgment, 
and  It  does  not  exclude  every  reasonable 
hypothesis  except  the  guilt  of  the  accused. 
The  witness  Mrs.  Alsup  testified  for  the 
appellant    The  opinion  states: 

"If  the  jury  had  believed  her  testimony,  it 
would  have  tended  to  show  that  in  December, 
1913,  and  for  some  time  prior  thereto,  appel- 
lant had  had  her  to  keep  for  bim  in  her  trunk 
a  considerable  sum  of  money.  She  did  not 
know  the  exact  amount,  nor  purport  to  know 
the  exact  amount;  that  she  did  not  count  it. 
She  said  that  appellant  and  ber  husband  counted 
the  money  which  she  kept  for  appellant,  and 
that  her  husband  knew  bow  much  there  was; 
that  she  only  knew  from  hearsay." 

It  might  be  stated,  in  a  general  way,  that 
appellant  accounted  for  the  money  he  de- 
posited in  the  bank ;  among  other  things,  he 
sold  a  pair  of  mules  for  a  considerable 
amount  of  money,  but  I  do  not  purpose  here 
to  rehash  this  testimony.  On  cross-examina- 
tion Mrs.  Alsup  was  asked  where  her  husband 
was.  She  replied  that  he  was  In  Oklahoma. 
The  state  asked  her  where,  and  what  be  was 
doing  In  Oklahoma.  To  this  appellant  urged 
various  objections.  The  court  overruled  the 
objections,  and  she  answered  that  her  hus- 
band was  In  jail  in  Oklahoma.  The  opinion 
of  the  majority  in  this  connection  says: 

"It  will  thus  be  seen  that  appellant's  brother- 
in-law,  Mr.  Alsup,  was  a  most  material  witness 
for  him.  He  was  not  present  and  did  not 
testify.  The  state  had  a  right  to  probe  this 
matter  to   ascertain   where   this   witness   was 


Digitized  by 


Google 


Tex.) 


ABLES  y.  STATE 


1165 


and  why  he  was  not  present  and  did  not  testify. 
The  fact  that  he  was  thus  related  to  appellant 
and  was  such  a  material  witness  that,  if  Mrs. 
Alsup'g  testimony  was  true,  appellant  woald 
bave  had  him.  there  to  testify,  and,  if  not,  the 
state  had  the  right  to  know  where  he  was,  so 
that  it  could  get  him  there  and  have  him  testify 
in  dispute  of  Mrs.  Alsup's  testimony." 

The  absence  of  a  material  witness  for  the 
defendant  is  never  chargeable  to  him,  unless 
the  absence  of  the  witness  is,  in  some  way, 
attributable  to  acts  or  conduct  of  the  accused. 
In  this  case  the  testimony  shows  beyond  any 
question  that  appellant  was  not  the  cause  of 
the  absence  of  the  witness;  that  be  was 
taken  under  process  of  law  and  placed  In  Jail, 
supposedly  for  some  violation  of  the  law. 
We  understand  that  men  are  not  usually 
placed  In  Jail  in  our  country  except  for 
violations  of  the  law.  Appellant  was  not 
responsible  for  this,  nor  should  he  be  charg- 
ed up  with  it.  It  introduced  an  extraneous 
matter  foreign  to  the  case,  and  proved  be- 
fore the  jury  that  the  absent  witness  was 
charged  with  a  violation  of  the  law  in 
another  state,  and  thus  attacked  his  char- 
acter and  his  reputation  in  advance  of  his 
being  used  as  a  witness,  and  his  absence 
as  a  witness  was  used  to  prejudice  the  case 
with  the  Jury,  he  being  the  brother-in-law  of 
the  defendant  This  was  certainly  calculated 
to  impress  the  jury  prejudicially  to  appel- 
lant's rights.  How  this  character  of  testimony 
could  possibly  have  been  admitted  in  this 
case  passes  my  comprehension;  nor  do  the 
cases  cited  by  the  majority  opinion  sustain 
such  proposition.  Some  of  them  do  not  even 
bear  upon  the  question.  The  statement  in 
the  majority  opinion,  to  wit: 

"The  state  bad  the  rig'bt  to  know  where  he 
was  so  that  it  could  get  him  there  and  have 
bim  testify  in  dispute  of  Mrs.  Alsup's  testi- 
mony" 

— ^Is,  to  say  the  least,  rather  anomalous.  It 
would  hardly  be  considered  a  correct  state- 
ment of  law  that  the  state,  on  the  trial  of  a 
case,  could  prove  where  the  absent  witness 
was  that  it  might  have  him  to  testify  In  the 
case  when  the  facts  showed  he  was  in  anoth- 
er state  and  could  not  possibly  be  had.  It 
the  state  wanted  to  know  where  he  was  to 
use  him  as  a  witness,  the  trial  of  the  matter 
before  the  Jury  was  not  the  place  to  seek  that 
Information.  If  that  Is  a  valid  ground,  then 
the  state  would  be  permitted  at  all  times  and 
under  all  circumstances  to  introduce  such 
damaging  facts  before  the  Jury  upon  the  plea 
that  they  were  trying  to  locate  the  witness 
to  use  on  that  trial,  when  it  was  known,  or 
could  have  been  Imowu,  he  was  In  a  distant 
state  incarcerated  In  Jail  charged  with  crime. 
Such  "stage  play"  operated  to  prejudice  the 
rights  of  the  defendant  before  the  Jury.  If 
this  is  the  correct  rule  for  the  state.  It  would 
be  equally  correct  for  the  defendant  They 
say  it  Is  a  poor  rule  that  won't  work  both 
ways.  Hereafter,  if  an  absent  state  witness 
should  l>e  located  in  Jail  under  a  charge  of 
felony,  the  defendant  would  be  authorized  to 
prove  that  fact  before  the  Jury  as  a  means 


of  locating  the  witness,  so  that  he  might 
have  him  before  the  Jury,  wlien  it  was 
known  at  the  time,  or  could  have  been  so 
known,  tbat  be  was  beyond  the  jurisdic- 
tion of  the  court  or  was  at  such  distance 
from  It  he  could  not  possibly  be  obtained. 
Under  such  circumstances  If  the  trial  Is  to 
l>e  stopped  and  the  absent  witness  hunted 
up,  a  continuance  should  be  granted  in  order 
that  he  might  get  the  witness,  or  the  testi- 
mony, and  if  in  another  state  the  defendant 
would  have  the  right  to  a  continuance  in  or- 
der to  get  Ms  deposition.  The  statement  of 
the  proposition  by  the  majority  is  a  sufficient 
answer  within  itself  without  discussing  it 
I  cannot  agree  to  this  affirmance. 

Additional  Opinion. 

PRENDERGAST,  P.  J.     We  add  this  to 

our  original  opinion.  No  motion  for  rehear- 
ing was  made  herein.  No  dissenting  opinion 
was  filed  at  the  time  the  original  opinion  was 
handed  down.  The  court  stenographer  has 
shown  us  a  dissenting  opinion  wMch  is  now 
to  be  filed — some  time  after  the  court  lias  ad- 
journed for  the  term. 

1.  In  the  original  opinion  we  gave  the  sub- 
stance of  the  material  incriminating  evidence. 
Therefrom  appellant  and  his  father  were 
shown  to  have  been  the  only  persons  who 
could  have  found  and  stol»i  Mr.  Gutts'  mon- 
ey. His  father  swore  positively  he  did  not 
And  and  steal  it  Hence  the  condusion  is  In- 
evitable that  appellant  and  no  otiier,  did. 
Besides,  soon  after  the  theft  appellant  alone 
is  shown  to  have  been  in  possession  of  money 
which  suited  the  description  of  Mr.  Cutts' 
money,  at  such  place  and  under  such  circum- 
stances as  unquestionably  showed  the  money 
he  then  had,  and  part  of  which  be  then  de- 
posited in  tile  Klondike  Bank,  was  the  money 
stolen  from  Cutts  and  not  any  other  money. 
Appellant  swore  not  at  all,  but  when  he  was 
depositing  1900  of  that  money,  and  kept  part 
of  it  and  replaced  that  part  in  his  pocket,  he 
then  told  Mr.  Glower  and  Mr.  Lilly  upon 
their  Inquiry — so  swore  Mr.  Glower: 

"Myself  or  Mr.  Lilly  asked  him  [defendant] 
where  he  got  the  money,  and  be  said  he  sold  oat 
in  Oklahoma ;  that  he  sold  a  pair  of  males  for 
$400  of  the  money."  Statement  of  Facts,  pp. 
9,  10. 

After  hearing  said  witness  so  testify  on  his 
examining  trial,  the  next  time  appellant  saw 
him,  Mr.  Glower  swore:  ■ 

"On  the  defendant's  last  visit  there  we  were 
talking  about  Oklahoma,  about  the  mule  propo- 
sition, and  he  said  to  me  this  way,  he  says: 
'You  must  be  mistaken,  and  have  me  mixed  up 
with  somebody  else  about  saying  I  sold  a  span 
of  mules  in  Oklahoma.  I  have  never  owned  any 
mules.' "     Statement  of  Facts,  p.  14. 

Again,  a  fair  and  impartial  Jury,  after 
hearing  all  the  witnesses  and  seeing  their 
manner  of  testlfjring,  etc.,  upon  their  solemn 
oaths  found  that  from  all  the  evidence — 
"it  was  of  such  a  conclusive  nature,  leading  on 
the  whole,  to  a  satisfactory  conclusion,  and  pro- 
ducing, in  effect  a  reasonable  and  moral  cer- 
tainty that  appellant  and  no  other  person,  corn- 
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mitted  the  offense  charffcd,  and  excluded,  to  a 
moral  certainty,  every  other  reasonable  hypothe- 
sia  except  his  guilt." 

A  learned  and  long-experienced  trial  Judge, 
also  upon  his  official  oath,  so  found.  We 
have  no  particle  of  doubt  that  the  evidence 
Is  amply  sufficient,  both  as  a  matter  of  law 
and  of  fact,  to  sustain  the  jury  and  trial 
Judge. 

2.  Appellant  did  not  urge  "various  objec- 
tions" to  the  testimony  of  hla  sister,  Mrs. 
Alsup,  when  she  swore  "that  her  husband, 
A.  L.  Alsup,  was,  at  the  time  of  the  trial,  In 
Oklahoma  In  Jail."  His  sole  objection  was, 
as  stated  in  his  bill  of  exception  No.  1,  which 
alone  presents  the  question  (Record,  p.  11, 
where  his  bill  is  copied) : 

"  *  •  •  To  which  question  counsel  for  de- 
fendant then  and  there  objected  upon  the  ground 
that 'the  same  was  immaterial,  irrelevant  and 
prejudicial  to  the  rights  of  the  defendant." 

The  Supreme  Court  of  the  United  States  In 
Graves  v.  U.  S.,  150  U.  S.  118,  14  Sup.  Ct  40, 
37  L.  Ed.  1021,  says: 

"The  rule,  even  in  criminal  cases,  is  that,  if 
a  party  has  it  peculiarly  within  his  power  to 
produce  witnesses  whose  testimony  would  eluci- 
date the  transaction,  the  fact  that  he  does  not 
do  it  creates  the  presumption  that  the  testimony, 
if  produced,  would  be  unfavorable.  1  Starkie, 
Ev.  54;  People  v.  Hovey,  92  N.  Y.  554,  559; 
Mercer  v.  State,  IT  Tex.  App.  452,  467 ;  Gor- 
don v.  People,  33  N.  Y.  508." 

2  Standard  Ency.  of  Law  &  Proa,  773,  a 
most  valuable  recent  worli,  so  far  as  com- 
pleted, says: 

"On  the  trial  of  a  criminal  case,  the  failure 
to  produce  available  witnesses,  the  absence  of 
any  evidence  willfully  omitted  by  the  state  or  the 
accused,  or  that  the  evidence  suggests  has  been 
willfully  omitted,  forms  a  predicate  for  any  legi- 
timate deduction  for  or  against  the  defendant, 
where  the  materiality  and  competency  of  such 
evidence  appears     •    •    ♦ " 

— citing  many  authorities  sustaining  this  rule. 
Among  them  are  cases  from  the  United 
States  Supreme  Court,  and  the  states  of  Ala- 
bama, Georgia,  Iowa,  Kamsas,  Keutucd^y, 
Massachusetts,  Michigan,  Minnesota,  Mis- 
souri, North  Carolina,  Oregon,  Texas,  and 
Wisconsin. 

Evidently  Jones'  defense  in  Jones  v.  State, 
7  Tex.  App.  103,  was  that  he  had  bought  the 
hoi-se  which  he  was  charged  with  stealing. 
He  introduced  a  witness  who  swore  that  he 
and  one  Scott  and  one  Swain  were  present 
and  also  witnessed  the  horse  trade.  The 
court  (page  105  of  7  Tex.  App.)  said: 

"The  state's  counsel  asked  the  witness,  on 
cross-examination,  'Where  were  said  Scott  and 
Swain  when  you  last  heard  of  them?'  The  ques- 
tion was  objected  to,  and  the  objection  overruled, 
and  the  witness  was  permitted  to  answer  the 
question.  We  are  of  opinion  that  the  court  did 
not  transcend  the  latitude  allowed  in  the  cross- 
examination  of  a  witness.  Greenl.  on  Ev.,  §  445 
et  seq." 

Jones  was  convicted,  and  his  punishment 
assessed  at  10  years  in  the  penitentiary.  The 
case  was  affirmed, 

Thompson  was  convicted  for  the  rape  of 
Mrs.  Janssen,  and  assessed  the  death  penalty. 
He  appealed.    His  case  Is  reported  In  Thomp- 


son V.  State,  11  Tex.  App.  51,  and  affirmed. 
One  of  bis  bills  of  exceptions  was  as  follows: 
"The  injured  party,  Mrs.  Janssen,  was  al- 
lowed, over  objection  of  defendant,  to  telKthe 
jury  that  the  old  man,  her  fatber-in-law,  was 
knocked  down  by  defendant— remained  on  the 
ground  bleeding  and  helpless — and  that  after 
the  rape  had  been  committed)  called  to  her  for 
assistance,  and  that  she  got  him  into  the  house : 
that  he  is  now  dead.  Defendant,  by  counsel 
appointed  by  the  court,  objected  to  this  for  the 
reason  that  the  prisoner  was  on  trial  for  the 
rape  of  Mrs.  Janssen,  and  not  for  the  murder 
or  assault  of  the  old  man,  her  said  father-in- 
law,  and  that  the  statement  was  irrelevant  and 
improper,  and  calculated  to  greatly  influence 
the  minds  of  the  jury  against  defendant,  to  his 
great  injury,"  etc. 

After  holding  all  the  first  part  of  her  tes- 
timony quoted  admissible,  as  to  the  last  sen- 
tence, this  court  through  Presiding  Judge 
White  said: 

"So  far  as  the  additional  statement  by  the 
witness  of  the  fact  that  her  father-in-law  was 
dead  is  concerned,  it  was  admissible,  as  it  fully 
accounted  for  the  nonproduction  of  this  old  man, 
who,  from  the  other  evidence  adduced,  would 
have  been  beyond  doubt  a  most  important  wit- 
ness to  corroborate,  in  a  great  measure,  the 
evidence  of  the  prosecutrix.  We  see  no  error 
in  the  admission  of  this  testimony." 

In  Logan  v.  State,  53  S.  W.  694,  Logan  was 
convicted  of  murder,  and  his  punishment  as- 
sessed at  20  years  in  the  penitentiary.  The 
case  was  affirmed.  In  that  ca,se  this  court, 
through  Judge  Davidson,  said: 

"Appellant  offered  in  evidence  four  subpoenas 
issued  at  the  instance  of  the  state  for  the  wit- 
nesses Ragsdale,  Jones,  and  Shanks.  It  is  stat- 
ed in  the  bill  of  exceptions  that  these  were  eye- 
witnesses to  the  transaction,  and  the  state  had 
refused  to  put  them  on  the  stand  at  the  request 
of  appellant.  The  object  of  introducing  this  pro- 
cess was  to  show  'that  said  witnesses  had  at- 
tended court,  been  sworn,  and  placed  under  the 
rule  as  witnesses  for  the  state,  and  were  not 
there  at  the  instance  of  the  defendant,'  etc. 
We  believe  the  appellant  had  the  right  to  in- 
troduce the  subpoenas,  or  prove  by  any  legiti- 
mate testimony  that  these  three  witnesses  bad 
been  subpoenaeid  by  the  state,  and  that  the  state 
had  refused  to  place  them  on  the  witness  stand." 

In  Jackson  v.  State,  56  Tex.  Or.  R.  29,  117 
S.  W.  990,  Jackson  was  convicted  of  murder, 
and  his  punishment  assessed  at  life  imprison- 
ment. This  court  affirmed  his  case.  He  ob- 
jected to  the  district  attorney's  argument 
wherein  be  discussed  the  fact  that  appellant 
did  not  put  his  father  on  the  stand  and  hare 
him  testify.  This  court,  through  Judge  Ram- 
sey, said: 

"The  argument  of  the  district  attorney  was 
well  within  his  rights.  The  failure  of  a  defend- 
ant to  place  upon  the  witness  stand  one  so 
closely  related  to  him  as  his  father,  who  is 
shown  to  l>e  present,  and  who  must,  in  the  na- 
ture of  things,  have  been  advised  of  the  di^ 
cumatances  of  the  crime  charged,  is  a  proper 
subject  of  comment  and  discussion.  In  0T<i&- 
nary  experience  the  inference  is  fair  that  the 
testimony  of  the  person  so  related  would  have 
been  unfavorable.  Even  under  our  strict  con- 
struction in  respect  to  the  testimony  of  the 
wife  it  has  been  held  that  the  failure  of  the 
defendant  to  use  her  as  a  witness,  where  the 
circumstances  show  she  would  have  known  the 
facts  in  the  case,  is  a  proper  subject  of  oom- 
ment," 
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See,  also,  Mercer  v.  State,  dted  by  the  Sa- 
preme  Coart  of  the  United  States,  supra. 

"The  rule,-  without  question,  is  that  either 
side  can  introduce  any  pertinent  testimony  tend- 
ing to  prove  any  pertinent  issue  in  the  case,  or 
whfch  may  do  away  with,  or  lessen,  the  ad- 
verse effect  of  any  proper  deduction  that  may 
be  made  from  evidence  that  is  Introduced 
against  him."    Sweeney  t.  State,  146  8.  W.  888. 

These  five  cases  were  cited  by  us  in  ths 
original  opinion. 

Judge  White,  In  section  1070  of  his  An.  O. 
O.  P.,  p.  676,  says: 

"Relevancy  is  defined  to  be  that  which  con- 
duces to  the  proof  of  a  pertinent  hypothesia— a 
pwtinent  hypothesis  being  one  which,  if  sus- 
tained, would  logically  influence  the  issue. 
Hence  it  is  relevant  to  put  in  evidence  any 
circumstance  which  tends  to  make  the  proposi- 
tion at  issue  either  more  or  less  probable. 

As  expressed  by  11  Ency.  of  Ev.,  pp.  193, 
194: 

"And  conversely,  evidence,  the  probative  ef- 
fect of  which  is  to  show  that  the  adverse  par- 
ty's contention  is  probably  unsound  because  not 
maintained  in  good  faith,  is  held  to  be  relevant. 
Thus  evidence  of  the  failure  of  the  adverse  par- 
ty to  call  a  witness  who  has  knowledge  of  im- 
portant facts    •    •    •    is  relevant" 

Every  other  text-book  writer  is  to  the  same 
effect,  as  well  as  every  judge  who  has  l)ad  oc- 
casion to  pass  on  the  question.  To  collate 
these  authorities  would  be  interminable. 

There  can  be  no  doubt  but  that  each  and 
all  of  these  cases  are  precisely  in  point,  and 
sustain  our  holding,  as  well  as  all  text-books 
do,  and  establish  beyond  controversy  that 
said  testimony  was  admLssible,  notwithstand- 
ing the  dissenting  opinion  says: 

"How  this  character  of  testimony  could  possi- 
bly have  been  admitted  in  this  case  passes  my 
comprehension;  nor  do  the  cases  cited  by  the 
majority  opinion  sustain  such  proposition." 


GILES  V.  STATE.    (No.  3590.) 

{Court  of  Criminal  Appeals  of  Texas.     June  9, 

1915.     On   Motion   for  Rehearing, 

June  25,  1915.) 

1.  Indictment  and  Infobmation  €=>106  — 
Duplicity— Waiver  by  Failukk  to  Move 
to  Quash. 

Tbe  contention  that  one  count  of  the  in- 
dictment undertook  to  charge  two  distinct  of- 
fenses was  waived  by  failure  to  move  to  quash 
before  verdict. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {§  628-635;  Dec. 
Dig.  «=s>196.] 

On  Motion  for  Rehearing. 

2.  Obimimai,  IiAW  «=»109'7— Appbai— Statb- 
lotNT  OP  Facts. 

Where  defendant  was  convicted  of  robbery, 
a  capital  offense,  and  on  appeal  was  entitled  to 
a  copy  of  the  notes  of  the  court  stenographer, 
so  that  his  counsel  might  make  out  a  statement 
of  facts,  and  the  stenographer  furnished  a  com- 
plete statement  of  facts  in  narrative  form,  which 
bis  counsel  refused  to  file  because  he  claimed 
that  it  was  not  correct  in  some  particulars, 
there  was  no  deprivation  of  a  statement  of  facts, 
BO  as  to  require  a  reversal. 

rEd.  Note.— For  other  cases,  see  Criminal 
tAw,  Cent.  Dig.  «  2862,  2864,  2926,  2934  2938, 
2939,  2941,  2942,  2947 ;  Dec.  Dig.  «S=»1097.] 


Appeal  from  Criminal  District  Court,  Dal- 
las County ;  W.  L.  Crawford,  Jr.,  Judge. 

Henry  Giles  was  convicted  <rf  robbery,  and 
he  appeals.    Affirmed. 

O.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State 

HABPBBt  3.  [1]  Appellant  was  convicted 
of  robbery,  and  prosecutes  an  appeal  on  the 
sole  ground  that  the  court  erred  in  overrul- 
ing his  motion  to  quash  tbe  indictment;  be 
contending  that  in  one  count  thereof  it  un- 
dertook to  charge  two  separate  and  distinct 
offenses.  This  contention  is  not  well  taken. 
Green  v.  State,  147  S.  W.  593. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing.  ' 

[2]  Appellant  asks  this  court  to  grrant  a 
new  hearing  and  reverse  and  remand  this 
cause,  because  be  has  been  deprived  of  a 
statement  of  facts.  As  appellant  was  charg- 
ed with  a  capital  offense,  and  counsel  was 
appointed  to  defend  him,  if  the  court  had 
not  required  the  court  stenographer  to  fur- 
nish him  with  a  copy  of  the  stenographic 
notes,  this  contention  would  be  well  taken. 
But  in  this  instance  the  stenographer  made 
out  a  fuU  and  complete  statement  of  facts 
in  narrative  form,  and  appellant's  counsel 
refused  to  file  same,  because  be  contends  it 
is  not  correct  in  some  particulars.  The  law 
requires  the  court  stenographer  only  to  fur- 
nish a  copy  of  bis  notes  that  appellant's 
oounsel  may  make  out  a  statement  of  facts. 
As  the  stenographer  went  further,  and  cer- 
tainly furnished  appellant  with  all  the  In- 
formation required  by  law  to  be  furnished, 
and  he  could,  from  the  data  furnished,  make 
out  a  statement  of  facts,  the  same  as  if  he 
had  only  been  furnished  with  tbe  notes,  this 
presents  no  ground  for  reversal. 

The  motion  is  overruled. 


MYERS  ▼.   STATE.     (No.  8601.) 

(Court  of  Criminal  Appeals  of  Texas.    June  16, 

1915.    Rehearing  Denied  June  25,  1915.) 

1.  Cbiminal  Law  ®=s>124 — Change  of  Venub 
—  "Combination    of    Infltjkntiai,    Peb- 

BONS." 

In  a  prosecution  for  murder,  evidence  that 
the  county  officers  had  promptly  arrested  de- 
fendant, that  the  grand  jury  had  reconvened, 
and  that  tbe  cause  was  set  for  hearing  five  days 
after  service  of  a  copy  of  tbe  indictment,  did  not 
show  a  "combination  of  influential  persons," 
within  the  meaning  of  the  statute,  entitling  a 
defendant  to  a  change  of  venue  on  that  ground. 

[Ed.    Note. — ^For    other   cases,    see    Criminal 
Law,  Dec.  Dig.  «=>124.] 

2.  Criminal  Law  iS=>12&— Change  of  Venub 
^—Prejudice 

Under  Code  Cr.  Proc.  art  692,  {  13,  pro- 
viding that  although  a  juror  may  have  received 
an  impression  or  formed  an  opinion  from  read- 
ing newspaper  accounts  of  the  homicide,  com- 
munications, reports,  or  mere  rumor,  yet  if  he, 
on  oath,   states  that  such  impression   or  opin- 


*S»For  other  canes  tea  same  topic  and  KEY-NUMBER  in  »U  Key-Numbersd  DigoeU  and  Indezas 

Digitized  by  LjOOQ IC 


1168 


177  SOUTHWBSTEBN  BEPORTER 


fTex 


ion  will  not  influence  his  action  or  disable  him 
from  rendering  a  fair  and  impartial  verdict,  be 
•liall  not  be  disqualified  as  a  juror,  a  defendant, 
seeking  a  change  of  venue  on  such  ground,  must 
not  only  show  that  such  publications,  etc.,  were 
made,  but  that,  by  reason  thereof,  there  was 
created  in  the  public  mind  so  great  a  prejudice 
as  would  prevent  a  fair  and  impartial  trial  in 
the  county. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Gent  Dig.  i  243;   Dec.  Dig.  «s>126.} 

3.  Cbiminal  Law  (S=»126  —  Discbetion  or 
Tbial  Coubt— Ohanqe  of  Venue— Pbej- 
UDicB— Evidence. 

In  a  prosecution  for  murder,  where  defend- 
ant applied  for  a  change  of  venue  on  the  statu- 
tory ground  of  such  prejudice  against  him  in  the 
county  that  he  could  not  obtain  a  fair  trial,  and 
showed  the  publication  of  the  remarlcs  and  con- 
duct of  the  same  trial  judge  when  the  jury 
acquitted  another  charged  with  killing  the  pred- 
ecessor of  the  railroad  terminal  superintend- 
ent, whom  defendant  had  killed,  but  did  not  ask 
the  publishara  as  to  the  state  of  public  feeling 
against  him,  and  called  no  witnesses  residing 
outside  of  the  city  of  Ft.  Worth  as  to  the  state 
of  feeling  existing  among  the  10,000  qualified 
jurors  in  the  county  outside  of  the  city,  there 
was  no  abuse  of  the  trial  court's  discretion  in 
denying  the  application. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  243;   Dec.  Dig.  ie=»126.] 

i.  JUBT        €=>108  —  COMPETENCT  —  PeBSONAL 

Convictions— Death  Penalty. 

In  a  prosecution  for  murder,  a  juror  who 
stated  that  if  a  cold-blooded  murder  was  shown, 
authorizing  the  infliction  of  the  death  penalty, 
he  would  not  agree  thereto,  and  a  juror  who 
stated  that  he  had  conscientious  scruples  against 
the  infliction  of  the  death  penalty,  and  that  be 
did  not  believe  his  conscience  would  let  him  give 
that  penalty  in  any  case,  were  properly  ex- 
cused. 

[Ed.  Note. — For  other  cases,  see  Jury,  Coit. 
Dig.  ii  489-401,  496;  Dec.  Dig.  <8=108.] 

5.  JuBT  ^=>99— Competency— Discussion  o» 

Cbime. 

A  juror  who  had  heard  people  talking  about 
the  homicide  since  being  summoned  on  the  ve- 
nire, and  on  several  occasions  while  attending 
court,  was  properly  excused. 

[Ed.  Note. — For  other  cases  see  Jury,  Cent 
Dig.  S{  438-443,  445-448;    Dec.  Dig.  <S=>99.] 

8.  JUBY  €=»103 — Competency— Fixed  Opin- 
ion. 

A  juror,  who  testified  that  from  what  he 

had  heard  and  read  about  the  homicide,  he  had 

a    fixed    opinion    which    it    would    take    pretty 

strong  evidence  to  remove,  was  properly  excused 

on  challenge. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 

Dig.  SS  444,  456,  400,  461-479,  497;    Dec.  Dig. 

«=»103.] 

7.  JuBY  €=>43— Competency  — Undebstand- 
INQ  OF  Language. 

The  fact  that  a  juror  was  a  natnralixed 
German-American  citizen,  who  might  not  un- 
derstand the  meaning  of  some  words  of  the  Eng- 
lish language,  although  he  appeared  to  under- 
stand the  questions  aslied  on  his  examination, 
did  not  disqualify  him  from  jury  service. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  8  248;    Dec  Dig.  <8=>43.] 

8.  JuBY  $=940  —  Competency  —  Defective 
Heabino. 

A  juror,  whose  hearing  in  one  ear  was  de- 
fective, but  who  heard  the  questions  asked  him 
on  examination  without  apparent  difficulty,  was 
properly  accepted  on  the  jury,  where  the  court 


Dig 


stated  that  he  would  place  him  so  that  he  could 
bear  everything. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  245;   Dec.  Dig.  iS=>40.] 

9.  JuBY  «s»103— Coufbtenot— Fobked  Opiw- 

lONS. 

A  juror  who  bad  read  papers  containing  a 
report  of  the  homicide,  but  who  stated  that  he 
had  no  opinion  as  to  the  defendant's  guilt  or 
jnnocence,  and  another  juror  who  had  read  noth- 
ing of  the  homicide,  and  knew  nothing  about  it 
except  from  some  slight  discussion,  and  bad  no 
formed  opinion,  and  who  would  consider  any 
bias  shown  by  a  witness  for  defendant  in  weigh- 
ing his  testimony,  were  competent 

iEd.  Note.— For  other  cases,  see  Jury,  Cent 
fg.  S|  444,  456.  460,  461-^79,  497;   Dec.  Difr 
<S=»103.] 

10.  Cbiminal  Law  €=»1166^—AppeaI/— Com- 
petency OF  JUBOBS— ReVEBSAL. 

Error  in  rulings  on  challenges  to  jnrors 
does  not  necessitate  a  reversal  of  the  conviction, 
unless  an  objectionable  juror  was  forced  upon 
the  defendant  and  sat  in  the  case;  but  the  in- 
quiry in  the  appellate  court  is  whether  the 
court's  action  defeated  the  constitutional  right 
to  a  fair  and  impartial  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3114-3123;  Dec.  Dig.  <3=» 
1166V4.] 

11.  Jdby  9=3l03 — Competency — Opinion. 

A  juror  who  knew  nothing  of  the  homicide, 
except  what  he  had  read  in  one  newspaper,  and 
who  bad  never  heard  any  remarks  about  the 
case,  or  expressed  any  opinion  about  it,  and 
whose  impression  would  not  influence  him,  was 
competent 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  ii  444,  456,  460,  461-479,  497;  Dec.  Dig. 
<®=>103.] 

12.  CBIItlNAI.  IiAW  ^=9595  — CONTHfUAKCE  — 

Absence  of  Witnessbs— Evidence. 

In  a  prosecntion  for  murder,  wherein  de- 
fendant asked  a  c<»tinnance  to  secure  the  at- 
tendance of  his  wife,  stepson,  his  two  brothers- 
in-law,  his  brother,  and  other  nonresident  wit- 
nesses to  prove  that  he  drank  to  excess  in  the 
near  past,  was  subject  to  spells  of  despondency, 
was  of  a  melancholy  and  brooding  disposition, 
and  at  such  times  did  not  comprehend  the  full 
measure  of  bis  acts,  and  was  a  paranoiac, 
though  not  insane,  and  wherein  the  testimony 
of  witnesses,  who  had  Imown  defendant  at  bis- 
w^ork  for  several  years  preceding  the  homicide, 
was  to  the  effect  that  he  was  sane,  and  he  had 
not  been  closely  associated  with  the  witnesses 
be  wished  for  six  years,  the  continuance  was 
properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $!  1311, 1323-1327;  Dec  Dig. 
<S=9595.] 

13.  Homicide  ^=»179— Defenses— Insanity — 
Evidence. 

In  such  case,  evidence  of  defendant's  con- 
dition six  years  or  more  before  the  homicide 
would  be  admissible  on  the  issue  of  his  condi- 
tion at  the  homicide,  if  any  facts  or  circuio- 
stances  in  evidence  showed  his  mental  condi- 
tion to  be  other  than  that  of  a  sane  man  at  the 
homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  j  380;  Dec.  Dig.  «=»179.] 

Appeal  from  District  Court,  Tarrant  Ooun- 
ty ;  Jas.  W.  Swajiie,  Judge. 

O.  A.  Myers  was  convicted  aC  murder,  and 
he  appeals.     Afllrmed. 
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Walter  A.  Nelson  and  A.  J.  Power,  both  of 
Ft.  Worth,  (or  appellant.  Marshall  Spoonts, 
Ck).  Atty.,  of  Pt  Worth,  and  a  C.  McDonald, 
Asst.  Atty.  Gen.,  for  the  State. 

HARPER  J.  When  tried,  appellant  was 
adjudged  guilty  of  murder,  and  hia  punish- 
ment assessed  at  death.  '  From  this  Judgment, 
he  prosecutes  an  appeal  to  this  court. 

The  first  question  presented  Is  the  court 
erred  in  oTermllng  appellant's  application 
for  a  change  of  venue.  Appellant  based  his 
application  on  both  statutory  grounds.  The 
state  filed  a  contest  of  the  application,  when 
the  court  heard  the  evidence  adduced  thereon. 

[1]  It  may  be  said  that  there  was  no  evi- 
dence tending  to  show  that  there  was  a  dan- 
gerous combination  against  appellant,  Insti- 
gated by  Influential  persons.  There  is  noth- 
ing to  suggest  that  anybody  had  combined, 
further  than  to  show  that  the  officers  of  the 
county  had  promptly  arrested  appellant, 
grand  Jury  reconvened,  and  the  cause  set  for 
hearing  five  days  after  the  service  of  copy  of 
indictment  on  him.  That  these  officials  acted 
promptly  in  what  they  considered  the  per- 
formance of  their  duty  is  not  a  combination 
of  influential  persons,  within  the  meaning  of 
the  statute. 

[2, 3]  On  the  other  statutory  ground,  "that 
there  is  so  great  a  prejudice  against  appel- 
lant In  Tarrant  county  he  cannot  obtain  a 
fair  and  Impartial  trial,"  appellant  did  intro- 
duce some  evidence  tending  to  support  that 
allegation. 

He  first  called  J.  Ralph  Griffin,  circulation 
manager  of  the  Pt.  Worth  Record,  and  Har- 
old Huff,  circulation  manager  of  the  Star- 
Telegram.  These  gentlemen  testified  as  to 
the  circulation  of  ?ach  of  these  papers  in  Ft. 
Worth  and  Tarrant  county,  and  by  them 
was  proven  up  the  articles  published  in  these 
papers  on  January  20,  21,  22,  and  23,  1915, 
and  on  October  30,  1914 ;  the  latter  publica- 
tion relating  to  the  remarks  and  conduct  of 
Judge  Swayne,  when  the  Jury  acquitted  M. 
M.  Hayes,  charged  with  killing  R.  E,  Bos- 
well.  It  was  contended  that  these  remarks 
of  Judge  Swayne  would  have  some  influence 
by  reason  of  the  fact  that  Mr.  Montague, 
whom  appellant  was  charged  with  killing, 
had  succeeded  Mr.  Boswell  as  superintendent 
of  the  terminals  of  the  Texas  &  Pacific  Rail- 
way Company,  and  that  the  evidence  for  the 
state  in  the  Hayes  Case  tended  to  show  that 
be  had  killed  Boswell  because  he  had  dis- 
charged him,  and  that  the  evidence  for  the 
state  in  this  case  would  also  tend  to  show 
that  appellant  killed  Montague  because  he 
had  discharged  him.  Neither  Mr.  Griffin  nor 
Mr.  Huff  were  asked  any  questions  as  re- 
gards the  state  of  feeling  against  appellant 
in  Tarrant  county,  nor  was  their  opinion 
elicited  as  to  whether  they  thought  appel- 
lant could  receive  a  fair  and  impartial  trial; 
they  being  introduced  merely  to  prove  xtp 
the  publication  of  the  articles  included  in  the 
Record  and  Star-Telegram. 
177  S.W.-74 


Wm.  A.  Bowen,  publisher  of  the  Arlington 
Journal,  was  Introduced  to  prove  up  the  ar- 
ticle published  in  his  paper.  No  questions 
wefe  propounded  to  him  tending  to  prove  his 
opinion  as  to  whether  or  not  there  was  any 
prejudice  against  appellant  in  Tarrant 
county. 

Ray  H.  McKlnley,  publisher  of  the  Daily 
Live  Stock  Reporter,  was  introduced  to  prove 
up  an  article  in  his  publications  of  date  Jan- 
uary 20th  and  24th.  He  was  asked  no  ques- 
tions relative  to  the  state  of  the  public  mind. 

J.  Lewis,  publisher  of  the  Keller  Journal, 
testified  as  to  the  article  published  in  his 
paper,  and  the  circulation  of  his  paper.  He 
also  testified  that  there  had  been  considerable 
discussion  relative  to  this  killing  In  Keller, 
and  the  expressions  of  opinion  were  all  un- 
favorable to  appellant  He  is  the  only  one 
of  the  newspaper  men  Interrogated  in  regard 
to  that  matter,  and  he  was  not  asked  to  give 
his  opinion  as  to  whether  or  not  there  was 
so  great  a  prejudice  against  appellant  In  Tar- 
rant county  as  would  prevent  him  being  giv- 
en a  fair  and  impartial  trial. 

We  have  read  all  the  articles  included  in 
the  transcript,  and  they  are  in  the  main 
recitations  of  the  facts  attendant  upon  the 
homicide,  although  in  some  instances  expres- 
sions of  opinion  are  given.  Especially  is 
this  true  as  to  the  remarks  of  Judge  Swayne 
at  the  time  of  the  acquittal  of  Hayes,  and 
the  remarks  of  Judge  Brown  In  reconvening 
the  grand  Jury  to  Investigate  this  homicide. 
We  are  aware  that  at  one  time  In  the  Judi- 
cial history  of  this  state  it  was  held  that  the 
reading  of  such  articles,  and  the  fact  that 
some  impression  was  made  on  the  mind  of 
the  person  reading  the  articles,  was  held  to 
disqualify  a  person  as  a  Juror.  By  reason 
that  such  had  been  declared  to  be  the  law, 
our  Legislature,  in  section  13  of  article  692, 
Code  Cr.  Proc.,  enacted  that  although  a  Ju- 
ror may  have  received  an  impression,  or 
formed  an  opinion,  from  reading  newspaper 
accounts  of  the  homicide,  communications, 
statements,  or  reports,  or  mere  rumor  or 
hearsay,  if  be  on  oath  shall  state  that  such 
impression  or  opinion  so  formed  is  so  slight 
that  it  will  not  influence  his  action,  and  that 
he  will  be  able,  notwithstanding  such  im- 
pression or  opinion,  to  render  a  fair  and  im- 
partial verdict,  the  reading  of  such  articles 
and  the  hearing  of  such  reports  or  state- 
ments will  not  disqualify  him  as  a  juror. 
Since  the  adoption  of  that  article  of  the  Code, 
a  person  seeking  a  change  of  venue  must 
not  only  show  that  such  publications  were 
made,  but  must  go  further  and  show  by 
competent  evidence  that,  by  reason  of  such 
publications,  statements,  or  reports,  there 
has  been  created  in  the  public  mind  so  great 
a  prejudice  as  will  prevent  him  receiving  a 
fair  and  impartial  trial  in  the  county.  Now, 
in  addition  to  proving  up  these  publications, 
appellant  called  several  witnesses. 

Stanley  Boykin,  an  attorney  residing  in 
the  city  of  Ft  Worth,  after  reciting  the  lad- 
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dents  leading  him  to  form  hla  opinion,  tes- 
tified that  he  was  of  the  opinion  there  was 
so  great  a  prejudice  in  Tarrant  county 
against  appellant  that  he  could  not  receive  a 
fair  tind  Impartial  trial.  On  cross-examina- 
tion he  stated  he  had  not  been  outside  <A  the 
city  of  Ft.  Worth  since  the  homicide,  and 
his  opinion  had  been  formed  from  talking 
vrlth  a  number  of  citizens  in  Ft.  Worth ;  that 
he  had  talked  to  no  one  residing  outside  the 
limits  of  the  dty. 

Dr.  J.  N.  McKuight  testlQed  that  there 
were  something  over  20,000  qualified  jurors 
in  the  county,  and  ttiat,  if  they  had  all  read 
the  papers,  it  would  be  possible,  but  in  his 
opinion  Improbable,  in  the  ordinary  way  to 
get  a  Jury  who  had  not  formed  an  opinion. 
He  resided  in  Ft.  Worth,  and  most  of  the 
people  with  whom  he  had  talked  about  the 
murder  had  expressed  an  opinion  that  appel- 
lant ought  to  receive  a  death  sentence. 

Mr.  O.  B.  Kinchen  testified  he  was  a  law- 
yer residing  in  Ft  Worth,  and,  after  giving 
the  reas<m  for  his  opinion,  stated  it  was  his 
opinion  that  appellant  could  not  get  a  fair 
and  Impartial  trial  in  TArrant  county  at 
this  time.  He  stated  he  had  not  heard  a 
great  many  express  an  opinion,  and  In  giving 
the  opinion  he  did  he  was  presuming  that 
the  papers  had  been  read  by  the  qualified 
jurors  In  the  county ;  that  he  had  talked  to 
no  one  from  Arlington,  Grapevine,  Handley, 
liverman,  Keller,  Mansfield,  or  any  other 
place  in  Tarrant  county  outside  of  the  city  of 
Ft  Worth. 

B.  H.  Gibson  testified  he  was  a  lawyer; 
that  he  had  lived  In  Ft.  Worth  15  years.  He 
stated  the  reason  why  he  had  formed  the 
oplnlMi  be  held,  and  said: 

"I  do  not  think  it  possible  at  this  time  to  se- 
cure a  fair  and  impartial  jury  to  try  the  case  in 
Tarrant  county." 

On  cross-examination  he  admitted  he  was 
a  member  of  the  Socialist  organization  in  Ft 
Worth,  and  that  the  Socialist  organization, 
at  a  meeting  where  there  were  between  30 
and  75  present,  had  passed  a  resolution  re- 
questing him  and  Mr.  Edgar  E.  Johnson  to 
tender  tbrtr  services  to  appellant.  He  fur- 
ther stated  that  the  Socialists  are  opposed 
to  capital  punishment,  and  do  not  believe  in 
the  theory  of  capital  punishment ;  that  a  dis- 
cussion relative  to  this  case  was  held  at  a 
meeting  of  the  Socialist  organization  at  the 
time  the  resolution  was  passed.  And  here 
we  might  say  that,  after  this  testimony  was 
adduced,  there  was  no  error  in  the  court  per- 
mitting counsel  to  ask  the  various  jurors  if 
they  were  members  of  that  Sodalist  organ- 
ization. 

On  the  question  of  whether  or  not  a  mob 
had  been  formed  to  do  appellant  Injury,  ap- 
pellant called  J.  L.  Reynolds,  who  testified  he 
was  Jailer,  and  that  on  the  night  of  the  homi- 
cide, January  20th,  he  was  on  duty;  that  he 
heard  certain  rumors  and  telephoned  to  the 
sheriff,  and  they  thought  it  best  to  carry  ap- 
pellant to  Dallas,  and  he  was  carried  there 
that  night,  bat  waa  broaght  hack  in  a  day  or 


two,  and  had  been  In  the  Tarrant  county 
Jail  since.  In  regard  to  people  coming  to  the 
jail  that  night  after' appellant  left,  he  said: 

"I  was  on  duty  when  a  committee  of  five  came 
up  there  to  see  if  he  was  in  the  jail,  but  there 
wag  no  mob.  I  do  not  remember  the  names  of 
the  committee.  One  was  Mr.  Bomen,  I  think,  a 
fellow  down  at  the  Texas  &  Pacific.  They  said 
they  wanted  to  talk  the  matter  over  with  him, 
but  I  did  not  talk  much  with  them.  I  carried 
them  over  the  jail  after  Mr.  Myers  had  left  I 
suppose  they  wanted  to  see  him.  I  did  not 
feel  any  danger,  just  turned  them  in.  I  don't 
know  whether  there  was  a  mob  out  in  front 
Just  these  five  men  came  in,  and  they  did  not 
make  any  statements  to  me.  I  did  not  hear 
any  conversation  on  the  outside  oC  the  jaiL  If 
there  was  a  mob  out  in  front  I  did  not  see 
them." 

These  are  the  witnesses  called  by  appel- 
lant, whose  testimony  tended  to  show  that 
a  prejudice  existed  in  Tarrant  county  against 
appellant  The  state  called  but  few  witness- 
es In  rebuttal. 

Sheriff  Mann  testified: 

"I  should  judge  there  are  25,000  qualified  ju- 
rors in  Tarrant  county.  I  think  this  defendant 
can  secure  a  fair  trial  in  this  county.  I  think 
ai>out  40  per  cent  of  the  jurors  live  in  the  coun- 
try and  60  per  cent,  in  town." 

J.  li.  Reynolds  testified  he  had  lived  In 
Tarrant  county  17  years,  and  was  well  ac- 
quainted with  the  citizens  In  the  county,  and 
he  was  of  the  opinion  that  appellant  could 
receive  a  fair  and  Impartial  trlaL 

R.  M.  Davis  testified  be  was  police  com- 
missioner of  Ft  Worth;  that  be  was  over 
the  city  a  great  deal,  and  from  the  discus- 
sion he  heard  be  was  of  the  opinion  appel- 
lant could  get  a  fair  and  impartial  trial. 

J.  W.  Taylor  testified  he  was  in  the  real 
estate  business  in  the  city  of  Ft  Worth,  and 
was  of  the  opinion  that  appellant  could  get 
a  fair  and  impartial  triarin  Tarrant  county. 
He  knew  of  no  prejudice  against  him,  and 
had  heard  but  little  discussion  of  the  ques- 
tion. 

Brown  Harwood  testified  he  was  In  the 
real  estate  business  in  Ft.  Worth;  that  he 
bad  beard  this  homicide  discussed,  but  he 
had  heard  nothing  that  would  lead  him  to 
believe  a  prejudice  existed  against  appellant 
and  he  was  of  the  opinion  that  appellant 
could  get  a  fair  and  impartial  trial  In  Tar- 
rant county. 

G.  W.  Flncher,  a  contractor  and  builder, 
residing  in  the  city  of  Ft  Worth,  testified 
that  he  was  about  town  a  great  deal,  and  he 
did  not  think  there  was  any  strong  feeling 
against  appellant;  that  he  himself  had  form- 
ed no  opinion  on  the  merits  of  the  case,  and 
waa  of  the  oplniop  that  appellant  could  get 
a  fair  trial  In  Tarrant  connty;  that  he  had 
heard  some  etpressions  both  in  favor  and 
against  appellant,  but  very  few  of  either 
character. 

C.  F.  Allen  testified  that  he  was  of  the  opin- 
ion that  appellant  could  get  a  UAx  trial  In 
Tarrant  county;  that,  if  the  names  of  200 
Inen  were  drawn  from  the  jury  wheel,  a  Jury 
could  be  secured  of  fair  and  impartial  men 
who  had  no  opinion  In  the  case. 
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George  W.  BeH  testiflefl  he  was  formerly 
tax  assessor  of  Tarrant  county ;  that  he  was 
well  acquainted  with  the  citizenship  of  Tar- 
rant county,  and  in  his  opinion  there  were 
at  least  3,000  qualified  Jurors  in  the  county, 
outside  of  the  city  of  Ft  Worth,  who  had 
never  heard  of  the  case,  or  that  there  was 
such  a  case.  He  thought  appellant  could  re- 
ceive a  fair  and  Impartial  trial  In  the  county. 

As  appellant  had  Introduced  a  newspaper 
excerpt  puhUshed  In  the  Arlington  paper,  the 
state  called  W.  B.  Collins,  of  Arlington,  who 
testified  that  there  was  not  so  much  discus- 
sion of  this  homicide  as  in  other  instances, 
and  he  was  of  the  opinion  that  appellant 
could  get  a  fair  trial  in  Tarrant  county. 

The  state  had  had  summoned  some  12  or 
more  other  witnesses  and  tendered  them  to 
appellant,  but  said  it  would  not  call  them, 
unless  desired  by  appellant.  Appellant's 
counsel  stated  he  would  not  call  them,  unless 
giren  an  opportunity  to  consult  them.  Time 
to  do  so  was  then  tendered  him,  but  neither 
side  called  the  witnesses. 

It  is  thus  seen  that  no  witnesses  were  call- 
ed to  testify  residing  outside  of  the  city  of 
Ft.  Worth  as  to  any  state  of  feeling  or  to 
any  prejudice  existing  against  appellant  in 
Ihe  territory  outside  of  the  city  of  Ft.  Worth. 
It  was  further  shown  there  were  10,000  qual- 
ified jurors  in  Tarrant  county  residing  out- 
side of  the  city  of  Ft.  Worth,  and  no  one 
testified  for  appellant  that  any  portion  of 
those  10,000  jurors  would  not  be  qualified. 
On  the  other  hand,  the  state  Introduced  evi- 
dence that  there  was  no  such  state  of  feeling 
as  would  render  such  jurors  incompetent, 
and,  outside  of  Dallas  county,  no  adjoining 
county  would  have  hardly  an  excess  of  10,000 
qualified  jurors.  As  to  the  condition  in  the 
city  of  Ft.  Worth,  some  half  dozen  worthy 
citizens  are  of  the  opinion  that  prejudice  ex- 
isted among  the  citizenship  of  that  city, 
while  an  equal  number  of  credible  citizens 
entertained  the  contrary  view.  This  is  a 
question  addressed  to  the  sound  discretion 
of  the  trial  court,  and  no  such  showing  is 
made  by  the  testimony  offered  as  would  au- 
thorize us  to  hold  that  the  trial  court  abused 
his  discretion  in  the  premises.  There  are 
some  20  or  30  other  towns  and  post  oflices  in 
Tarrant  county,  outside  of  the  city  of  Ft 
Worth,  and  no  one  is  called  to  show  that 
there  bad  been  such  discussion  of  this  case, 
or  familiarity  with  the  facts,  as  would  ren- 
der the  citizenship  unfit  to  serve  as  jurors  in 
the  case.  In  considering  this  record,  we  nec- 
essarily read,  not  only  the  evidence  included 
in  the  bill,  but  also  each  and  every  one  of 
the  bills  reserved  to  the  action  of  the  court 
in  passing  on  challenges  to  the  jurors  while 
counsel  were  selecting  the  jury;  apparently 
the  full  examination  of  the  various  jurors 
being  inserted  in  the  record. 

[4]  The  record  shows  that,  while  John 
Fisher  was  being  examined,  he  was  asked, 
"If  a  cold-blooded  murder  should  be  shown 
by   the  evidence  to  have  been  iperpetrated. 


and  the  crime,  under  the  evidence,  Justlflecl 
and  authorized  the  infilctlon  of  the  death 
penalty,  and  he,  under  the  charge  of  thC' 
court,  was  given  the  option  of  asseisslng  the 
death  penalty  or  assessing  confinement  in 
the  penitentiary,  would  he  agree  to  the 
death  penalty?"  to  which  question  he  answer- 
ed, "No."  The  court  excused  the  juror,  to 
which  action  appellant  reserved  an  excep- 
tion. We  do  not  think  there  was  any  error 
in  the  ruling  of  the  court,  because  the  exam- 
ination of  the  juror  shows  that  he  would  be 
unwilling  to  inflict  the  death  penalty  under 
any  circumstances. 

Juror  Bryant,  in  answer  to  the  question  if 
he  had  any  conscientious  scruples  against  the 
infliction  of  death  as  a  punishment  for  crime,, 
answered,  "Some;  yes,  sir."  He  was  fur- 
ther examined,  and  finally  stated,  "I  do  not 
believe  my  conscience  would  let  me  give  the 
death  penalty."  He  then  stated  there  might 
be  eases  In  which  he  would  agree  to  the 
death  penalty,  but,  if  left  to  him,  there  were 
no  cases  in  which  he  would  inflict  the  death 
penalty,  but  would  give  life  imprisonment. 
Taking  this  juror's  examination  as  a  whole, 
we  do  not  think  the  court  erred  in  excusing 
the  juror. 

[S]  Another  juror,  J.  A.  J.  Davis,  was  ex- 
cused by  the  court  because  the  evidence  show- 
ed that  he  had  heard  pec^le  talking  about 
the  case  since  being  summoned  on  the  venire 
and  while  in  attendance  on  court  on  several 
occasions.  There  was  no  error  in  the  court 
so  doing. 

[IJ  Frank  Shepherd  testified  from  what  he 
heard  said,  and  what  he  had  read  about  the 
case: 

"I  have  a  fixed  opinion  about  this  case,  and  » 
to  whether  the  defendant  should  be  punished. 
That  it  would  take  pretty  strong  evidence  to  re- 
move such  opinion. 

There  was  no  error  in  sustaining  a  chal- 
lenge to  this  juror.  These  were  the  excep- 
tions and  instances  where  the  court  excused 
the  jurors  without  appellant  being  called  on 
to  act  on  them,  and  none  of  them  present 
error. 

[7]  In  several  bills  appellant  complains  that 
the  court  erred  in  refusing  to  sustain  chal- 
lenges to  the  following  named  jurors:  R. 
Metzner,  H.  K.  Whltworth,  T.  B.  Mason,  H. 
R.  Pool,  D.  F.  Eggleston,  and  J.  W.  Skaines. 
The  Juror  Metzner  answered  he  had  no  opin- 
ion as  to  the  guilt  or  innocence  of  the  appel- 
lant, but  said  he  was  a  naturalized  German- 
American  citizen,  and  there  were  some  words 
In  the  English  language  he  might  not  under- 
stand the  meaning  of.  The  Juror  appeared 
to  understand  the  questions  propounded  to 
him  by  the  attorneys,  and  gave  intelligent 
answers,  and,  if  we  were  to  hold  as  disquali- 
fied all  citizens  who  do  not  understand  the 
meaning  of  all  words  in  the  English  lan- 
guage, the  list  of  men  qualified  to  serve  on 
the  juries  in  this  state  would  be  quite  lim- 
ited. 

[8]  Appellant  challenged  Eggleston  on  the 
ground  that  he  answered  that  his  hearing 
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was  detective.  He  could  hear  well  out  of 
one  ear,  but  in  the  other  his  hearing  was 
defective.  The  Juror  could  hear  the  ques- 
tions propounded  apparently  without  diffi- 
culty, and  the  court,  In  overruling  the  chal- 
lenge on  this  ground,  stated  be  would  so 
place  the  Juror  that  he  could  hear  every- 
thing. 

[9]  Appellant  also  objected  to  the  Juror 
because  his  answers  showed  that  he  had 
read  rhe  papers  containing  the  report  of  this 
homicide.  He  stated  that  from  reading  these 
reports,  and  from  no  other  source,  did  he 
have  any  opinion  as  to  the  guilt  or  innocence 
of  the  defendant. 

Mr.  Pool  answered  he  had  read  none  of  the 
reports  of  this  homicide — had  read  nothing 
about  it,  and  knew  nothing  about  it  He  had 
heard  some  slight  discussion,  but  formed  no 
opinion  in  the  premises.  The  witness  further 
answered  that,  if  the  testimony  developed  the 
fact  a  witness  was  in  sympathy  with  de- 
fendant, he  would  consider  that  fact  in  pass- 
ing on  his  testimony,  and  he  would  not  give 
it  as  much  weight  as  one  who  had  no  inter- 
est In  the  case.  This  the  law  says  be  should 
do — take  these  matters  into  consideration  In 
passing  on  the  weight  to  be  given  the  testi- 
mony. 

The  other  three  Jurors  objected  to  (H.  K. 
Whitworth,  T.  B.  Mason,  and  J.  W.  Skaines) 
all  testified  they  had  read  reports  of  the 
homicide,  but  also  testified  they  had  no  such 
opinion  bs  would  Influence  their  action  In 
passing  on  the  guilt  or  innocence  of  appellant. 
None  of  the  Jurors  named  in  the  bills  of  ex- 
ception, and  above  referred  to,  served  on  the 
Jury,  other  than  the  Juror  J.  W.  Skaines. 

[10]  It  has  been  well  settled  in  this  state 
that.  If  the  court  should  commit  error  in  rul- 
ing on  challenges  to  Jurors,  it  would  not  ne- 
cessitate a  reversal  of  the  case,  unless  an  ob- 
jectionable Juror  was  forced  on  appellant  and 
had  served  as  a  Juror  in  the  case.  Grlssom 
v.  State,  8  Tex.  App.  386;  Wilson  v.  State, 
32  Tex.  Cr.  R.  22,  22  S.  W.  39,  and  cased 
cited  In  section  756,  White's  Ann.  Troc.  The 
rule  is  stated  to  be  that  the  inquiry  in  the 
appellate  court  is,  not  whether  the  court  may 
have  technically  erred  In  passing  upon  the 
qualification  of  a  juror,  but  did  the  action  of 
the  court,  in  so  doing,  tend  to  defeat  Oie 
constitutional  right  of  a  fair  and  impartial 
Jury?  If  the  defendant  has  been  tried  by  an 
Impartial  Jury,  the  court  may  have  commit- 
ted errors  in  the  mere  process  of  impaneling 
the  Jury  without  subjecting  its  action  to  re- 
vision. So  it  might  be  said  the  sole  question 
here  is:  Did  the  court  err  in  refusing  to  sus- 
tain the  challenge  for  cause  as  to  the  Juror 
Skaines? 

£11]  This  Juror  said  he  knew  nothing 
about  the  case,  but  what  he  read  in  the  news- 
papers. That  this  would  not  affect  him  as  a 
Juror,  as  he  could  and  would  lay  it  aside 
and  not  consider  what  he  had  read,  in  pass- 
ing on  the  case.  On  cross-examination  he 
said:    All  be  read  was  the  report  contained 


In  the  Star-Telegram.  He  had  read  no  oth- 
er paper.  That  he  had  never  beard  any  re- 
marks about  the  case,  and  had  never  ex- 
pressed an  opinion  about  the  case.  That, 
while  he  had  no  fixed  opinion,  he  might  be 
said  to  have  a  casual  Impression  from  what 
he  read  In  the  papera  That  this  would  not 
influence  him  nor  have  any  weight  with  him, 
but,  if  taken  as  a  Juror,  he  would  go  entirely 
according  to  the  evidence  in  the  case,  and  the 
charge  of  the  court  Mr.  Skaines  was  a 
qualified  Juror,  and  the  court  did  not  err  In 
so  holding. 

[12,13]  The  only  bill  of  exceptions  In  the 
record  relating  to  any  matter  other  than  the 
overruling  the  motion  to  change  the  venue 
and  the  qualification  of  Jurors  relates  to  the 
action  of  the  court  In  overruling  his  appli- 
cation for  a  continuance.  This  must  be  view- 
ed In  the  light  of  the  evidence  had  on  the 
trial,  and  the  evidence  heard  on  the  hearing 
of  the  motion  for  a  new  trial.  He  stated 
he  desired  a  continuance  to  secure  the  testi- 
mony of  Mrs.  Katheriue  Myers,  his  wife, 
who  lives  in  Little  Rock,  Ark.,  his  stepson, 
John  Hendricks,  who  lives  in  Little  Rode, 
Ark.,  his  som-ln-law,  C.  H.  Cooper,  and  his 
stepdaughter,  who  lived  in  Los  Angeles,  Cal., 
his  two  brothers-in-law,  Martin  Armburst  and 
John  Armburst  both  of  whom  live  in  Arkan- 
sas, one  at  Blerue,  and  the  other  at  Little 
Rods,  and  the  testimony  of  his  brother,  John 
Myers,  who  resides  in  Detroit,  Mich.  The 
facts  he  states  he  expects  to  prove  by  these 
witnesses  are: 

"That  defendant  drank  to  excess  in  the  near 
past ;  that  he  is  subject  to  spells  of  desponden- 
cy, and  is  of  a  melancholy  and  brooding  dis- 
position, and  at  snch  times  does  not  comprehend 
the  full  measure  of  his  acts;  that  he  does  not 
contend  that  the  proof  will  show  that,  as  used 
in  common  parlnnce,  he  was  insane,  but  that  he 
is  a  paranoiac." 

Appellant  testified  on  the  trial  of  this  case, 
and  by  his  own  testimony  be  shows  that  be 
separated  from  his  wife  6  years  or  more  ago ; 
and  that  he  has  not  been  Intimately  as.sociat- 
ed  with  any  of  these  iKwple  since  that  time. 
A  portion  of  them,  his  testimony  would  show, 
he  has  not  seen  for  15  years  or  more.  The 
state  Introduced  the  testimony  of  some  dozen 
or  more  witnesses  who  have  known  and  as- 
sociated with  appellant  for  the  2  years  Im- 
mediately preceding  this  homicide. 

R.  A.  Manners  testified  he  had  known  ap- 
pellant a  couple  of  years,  and  worked  .with 
him  a  portion  of  that  time.  He  always  had 
plenty  of  conmion  sen.se,  and  never  did  or 
said  anything  at  any  time  to  cause  him  to 
doubt  his  sanity.  He  thought  he  was  per- 
fectly sane. 

J.  Ij.  Grlsson  testifies:  He  saw  him  almost 
daily  for  1%  years  immediately  preceding 
this  homicide,  and  never  at  any  time  did  ap- 
pellant show  any  peculiarity  of  conduct  or 
manner.  That  appellant  always  conducted 
himself  In  a  normal  manner. 

Denny  Deems,  W.  H.  Ughe,  C  D.  Hnyge, 
J.  F.  Ingram,  C.  B.  Craig,  and  J.  E.  Heudridc 
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all  testify  to  association  with  appellant  for  a 
great  length  of  time  Immediately  preceding 
the  homicide,  and  they  all  testify  to  Iiis  san- 
ity. No  witness  testifies  that,  during  the  two 
years  or  more  appellant  had  lived  in  Ft 
Worth  Immediately  preceding  this  homicide, 
he  drank  to  excess,  or  that  he  had  any  spells 
of  melancholy  or  despondency,  or  that  he 
was  of  a  brooding  disposition.  If  during 
the  two  years  he  had  lived  in  Ft.  Worth,  or 
during  the  six  years  since  he  lived  with  his 
wife,  he  had  drunk  to  excess,  or  showed  signs 
of  despondency  or  of  a  melancholy  disposi- 
tion, some  Mie  of  those  with  whom  he  as- 
sociated in  Ft.  Worth  would  know  that  fact. 
For,  if  his  relatives  should  testify  that  this 
was  his  condition  six  years  ago.  It  would 
not  avail  him,  unless  some  witness  could  be 
fonnd  who  would  testify  that  this  condition 
continued  to  exist  and  did  exist  at  about  the 
time  of,  or  immediately  preceding,  this  hom- 
icide, for  he  simply  says  In  his  application 
"that  at  such  times,  when  those  condltlcms 
existed,  be  did  not  comprehend  the  full  meas- 
ure of  his  acts."  This  being  so,  it  would  be 
necessary  for  him  to  show  that  such  condi- 
tion existed  at  the  time  of  the  homldde,  or  It 
could  not  avail  him ;  and,  as  he  offers  no  wit- 
ness familiar  with  his  condition  and  habits 
In  the  past  six  years,  the  testimony  as  to 
condition  six  years  prior  to  the  time  would  be 
wholly  immaterial. 

It  is  true  that  attached  to  his  motion  for  a 
new  trial  is  the  a£9davlt  of  his  wife.  She 
says  they  parted  nine  years  ago,  Instead  of 
six  years,  as  stated  in  appellant's  applica- 
tion for  a  continuance.  She  says  that  the 
reoson  of  their  separation  was  that  she  came 
to  the  conclusion  he  was  of  unsound  mind, 
and  then  details  acts  and  conduct  which  led 
her  to  that  tiellef.  But  she  places  all  these 
nine  years  and  more  prior  to  this  homicide. 
Tills  afBdavit  is  made  after  the  death  penalty 
had  been  assessed  by  the  Tarrant  county  Jury. 
If  witnesses  are  to  be  believed,  prior  to  the 
time  the  death  penalty  was  assessed  Mrs. 
Myers  said  appellant .  was  not  of  unsound 
mind. 

George  El  Ilosey  testifies  that  since  ap- 
pellant haa  killed  Montague  he  saw  and 
talked  with  Mrs.  Myers ;  that  she  told  him. 
In  the  presence  of  B.  C.  Rotenberry  and  Mr. 
Montgomery,  that  there  was  nothing  wrong 
with  the  mental  condition  of  appellant ;  that 
she  had  married  him  15  years  ago,  and  had 
been  separated  from  him  9  years,  and  she 
had  quit  him  on  account  of  his  "meanAess." 
She  said  there  was  nothing  wrong  with  his 
mind,  and  he  was  as  sane  as  she  was  at  the 
time  she  was  talking  to  Mr.  Hosey. 

lliere  are  but  a  few  days'  difference  in  the 
statements  of  Mrs'.  Myers  to  Mr.  Hosey  and 
the  other  gentlemen  named,  and  the  affidavit 
attached  to  the  motion  for  a  new  trial.  To 
show  his  condition  six  years  and  more  prior 
to  the  date  of  the  homicide  would  be  too 
remote  in  time,  unless  there  was  some  testi- 
mony tending  to  show  his  mental  condition  | 


other  than  that  of  sound,  sane  man  within 
some  reasonably  short  period  of  time  prior 
to  the  homicide.  It  is  not  what  his  mental 
condition  was  six  or  more  years  ago,  but  the 
Inquiry  Is:  What  was  his  mental  condition 
at  the  time  of  the  homicide?  The  evidence 
of  his  condition  six  or  more  years  ago  would 
be  admissible  on  the  issue  of  what  his  con- 
dition was  at  tlie  time  of  the  homicide,  it 
there  were  any  facts  or  circumstances  in- 
troduced in  evidence  tending  to  show  his 
mental  condition  to  be' other  than  that  of  a 
sane  man  at  the  time  of  or  Immediately  pre- 
ceding the  homicide.  But  in  this  the  record 
is  woefully  lacking,  and  it  is  not  suggested 
that  such  could  have  been  or  could  now  be 
procured.  Under  such  conditions,  the  tes- 
timony of  his  relatives  named  in  the  applica- 
tion would  not  be  of  so  relevant  a  character 
as  would  authorize  us  to  hold  that  the  court 
erred  in  overruling  his  application  for  a  con- 
tinuance. All  those  with  whom  he  has  as- 
sociated and  worked  In  the  last  few  years, 
who  testify,  say  he  is  sane  and  manifested 
not  the  slightest  indications  of  unsoundness 
of  mind.  He  testified  on  this  trial,  and  his 
recital  of  the  facts,  as  he  undei'stood  theiu, 
are  logical  and  connected,  and  clearly  indi- 
cated he  knew  what  he  was  testifying  to  and 
testifying  about.  lie  recites  events  covering 
a  great  period  of  time,  and  there  is  nothing 
in  bis  testimony  to  indicate  that  he  is  lack- 
ing in  mental  capacity ;  and,  under  such  cir- 
cumstances, it  is  not  surprising  that  the  jury 
found  him  sane.  Nor  is  it  surprising,  In  the 
light  of  his  confession,  that  they  should  as- 
sess the  death  penalty.  He  said  in  his  con- 
fession: 

"I  am  a  married  man.  I  have  only  one  child, 
a  boy  by  name  of  John.  My  wife  and  son  live 
at  Little  Rock.  My  wife  and  1  are  separated. 
On  the  27th  day  of  last  March  I  was  'vyorkiug 
for  the  Texas  &  Pacific  in  the  capacity  of  a 
switchman  in  the  yards,  and  a  car  was  derailed 
in  the  bouse  track,  and  on  the  2d  day  of  April 
following  I  was  discharged.  My  service  letter 
read  that  I  was  responsible  for  an  accident. 
The  letter  was  signed  by  A.  W.  Montague.  I 
went  to  work  for  the  Katy  after  that,  and  my 
application  was  sent  to  the  Texas  &  Pacific  for 
approval  and  turned  down.  This  was  on  the 
22d  day  of  September.  I  then  went  to  Kansas 
City  and  came  back  along  in  December  and 
then  went  to  see  Mr.  Montague  about  putting 
me  back  to  work.  He  claimed  to  me  that  he 
did  not  turn  the  application  down.  I  know  that 
he  did  though,  because  the  Texas  &  Pacific  was 
the  only  reference  I  gave  the  Katy.  I  have 
been  to  see  him  several  times  since  then  and 
each  time  he  would  tell  me  that  be  could  not 
do  anything  for  me.  I  met  him  yesterday  morn- 
ing out  in  the  yards  on  Main  street  and  asked 
him  again  to  put  me  back  to  work,  and  he  told 
me  1  would  never  work  for  the  Texas  &  Pacific 
as  long  as  he  was  superintendent  of  terminals. 
I  walked  off  and  said,  'AH  right'  Ye.sterday 
evening  I  made  up  my  mind  to  kill  him.  I 
got  to  studying  over  the  way  he  was  treating 
me.  I  went  to  the  Majestic  yesterday  after- 
noon and  couldn't  pay  any  attention  to  the 
show  because  I  was  thinking  of  it.  I  made  up 
my  mind  that  I  would  find  him  this  morning 
and  kill  him.  That  is  all  there  is  to  it  I  left 
home  at  about  seven  o'clock  this  morning  and 
went  to  the  depot  to  hunt  him.     I  bad  the  gun 
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on  me  then.  I  met  bim  at  the  foot  of  the 
stairs  this  morning,  and  I  said,  'Have  you  made 
up  your  mind  to  put  me  back  to  work'/'  and  be 
said,  'No.'  Montague  weqt  on  up  the  stairs 
and  I  went  on  out  on  the  street.  I  was  afraid 
I  would  hit  some  one'  else  if  I  shot  bim  in  the 
depot  BO  I  did  not  shoot  him  there.  I  wanted 
to  wait  for  a  better  chance  to  get  a  shot  at 
bim.  I  went  on  down  in  the  yards  and  met 
four  or  five  fellows  and  spoke  to  them.  I  met 
him  at  the  lower  end  of  the  passenger  sheds. 
He  was  coming  toward  me  and  was  looking  at 
me  when  I  pulled  the  gun.  He  hollered  and 
told  me,  'Don't'  Then  I  fired  and  he  feU. 
He  squealed  and  hollered,  'Oh,  my  God,'  after 
I  shot  him  and  after  he  fell.  I  never  at  any 
other  time  had  any  trouble  with  him.  This  is 
the  only  difficulty  I  had  with  bim  and  is  the 
only  reason  why  X  shot  him.  After  I  shot  bim 
I  then  went  and  gave  myself  up  to  a  policeman." 

R.  A.  Manners,  J.  W.  Johnson,  C.  A^  Sini- 
mona,  and  others  who  witnessed  the  tragedy 
testify  in  substance  to  the  same  state  of  facts 
attendant  upon  the  homicide, 

Myers  (appellant)  testified  on  the  trial  to 
being  discharged  the  2d  of  April,  1914,  on  ac- 
count of  au  accident  occurring  in  the  Texas 
&  Pacific  yards  at  Ft  Worth.    He  says: 

"After  I  was  discharged,  I  was  taken  sick 
with  rheumatism,  and  did  not  look  for  anything 
to  do  for  two  or  three  months.  At  that  time 
I  had  about  $300.  After  about  three  months 
I  commenced  to  look  for  sconetbing  to  do  and 
roomed  at  the  Globe  hotel  all  the  time  I  was 
in  Ft  Worth.  I  saw  Mr.  Montague  several 
times  after  I  was  discharged,  but  never  spoke 
to  him  until  along  in  August  last  year,  lli^i 
1  met  him  in  front  of  the  Busy  Bee  restaurant 
nnd  told  bim  I  was  going  to  Kansas  City,  or 
Chicago,  or  St.  Ixiuis,  or  some  place,  and  try  to 
get  a  job,  and  told  him  I  was  going  to  refer  to 
bim,  and  asked  if  he  would  recommend  me,  and 
he  said  I  could  refer  to  him  and  it  would  be  all 
right  Then  I  stayed  around  town  for  a  while 
and  went  to  Kansas  City  and  went  to  work 
for  the  Chicago  &  Alton  as  switchman.  I  work- 
ed for  them  la  days.  To  them  1  gave  Mr.  Mon- 
tague as  reference.  I  was  taken  out  of  serv- 
ice on  account  of  my  application  not  being  ap- 
proved(  or  so  I  was  told  by  the  general  yard- 
master.  I  bad  no  trouble  while  there,  and  my 
work  was  satisfactory.  I  did  not  give  anybody 
else  as  reference  beside  Mr.  Montague.  Then 
in  about  two  weeks  I  went  to  work  for  the 
Chicago,  Burlington  <&  Quincy  Railroad  as 
switchman.  I  worked  there  12  days,  and  was 
then  taken,  out  of  service  for  the  same  reason 
as  the  other  place.  I  was  so  told  by  the  general 
yardmaster.  I  gave  no  one  but  Mr.  Montague 
as  reference  when  I  went  to  work  there.  So 
far  as  I  know,  my  work  was  satisfactory,  as  1 
was  not  taken  out  of  service  for  that  cause,  and 
no  complaint  was  made  of  it.  Then  X  came 
back  to  Ft.  Worth  and  saw  Mr.  Montague  along 
the  latter  part  of  October  or  1st  of  November 
on  Main  street  in  front  of  the  depot,  and  asked 
if  be  bad  turned  down  my  reference,  and  be 
said,  'No.'  I  told  bim  I  had  gone  to  work  for 
the  Alton  and  Quincy  both  and  was  discharged 
from  both  places  on  account  of  application  not 
being  approved,  and  I  had  given  no  reference 
but  him.  I  met  him  four  or  five  days  after  that 
and  asked  if  he  would  let  me  go  to  -  work  for 
the  Texas  &  Pacific,  and  he  said  he  would  not. 
I  next  met  bim  on  the  street  about  December 
15tb,  and  asked  him  again  to  put  me  to  work, 
and  told  bim  I  was  out  of  money  and  bad  room 
rent  and  board  and  had  to  go  to  work  some 
place,  and  be  said  he  would  not.  1  next  met  bim 
along  about  the  10th  or  12th  of  January  right 
in  front  of  the  roundhouse,  and  asked  him  again 
If  he  would  not  put  me  back  to  work,  and  told 


him  my  drcnmstances,  and  he  said  lie  would 
not.  The  next  time  I  met  him  was  the  same 
morning  I  shot  him.  1  met  him  in  the  depot 
coming  down  the  stairs  from  his  office.  I  asked 
bim  again  tot  put  me  to  work,  and  he  told  me 
I  could  not  work  for  the  Texas  &  Pacific  a» 
long  as  he  was  superintendent  of  terminals  or 
any  other  road.  'i?he  next  time  I  met  him  1 
walked  up  to  him  and  told  him  I  was  going,  to 
kill  bim,  and  shot  him,  and  be  died  afterwards. 
The  day  before  I  shot  him  I  went  to  the  Majes- 
tic theater  and  got  to  thinking  about  it,  and 
it  worried  my  mind  so  I  never  slept  that  night 
My  troubles  worried  me." 

We  are  of  the  opinion  no  reversible  error 
was  committed  on  the  trial  of  the  case,  but 
mjxBt  compliment  Messrs.  A.  J.  Power  and 
Walter  A.  Ndsoa  for  the  able  manner  lu 
which  they  have  conducted  the  defense  In 
this  case.  Without  fee  or  hope  of  reward, 
other  than  of  a  consciousness  of  a  duty  well 
lierformed,  they  have  conducted  the  defense 
in  this  case  in  the  hc^>e  of  saving  the  life  of 
their  client  even  going  to  the  expense  of  at- 
tending this  court  and  filing  exhaustive 
briefs.  The  facts  in  the  case,  however,  were 
too  apparent,  the  deed  was  too  openly  done, 
and  the  sole  motive  being  shown  that  appel- 
lant became  angry  because  deceased  would 
not  place  him  at  work  in  the  terminals  at  Ft. 
Worth. 

The  Judgment  Is  affirmed. 


Ex  parte  HARVEY.    (No.  3675.) 

(Court  of  Criminal  Appeals  of  Texas.    June  25, 

1615.) 
Habeas  Cokpus  €=>113— Appeals— Jurisdic- 
tion— Release  Pending  Appeal. 

The  Court  of  Criminal  Appeals  has  no  ju- 
risdiction of  an  appeal  from  the  judgment  in  a 
habeas  corpus  proceeding  remanding  the  peti- 
tioner to  the  custody  of  Uie  sheriff,  where  he  is 
admitted  to  bail  pending  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor^ 
pus,  Cent.  Dig.  |S  102-115;  Dec.  Dig.  «=» 
113.] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty;   R.  H.  Bumey,  Judge. 

Habeas  corpus  proceeding  by  Robert  Har- 
vey. From  a  Judgment  remanding  the  pe- 
titioner to  the  custody  of  the  sheriff,  he  ap- 
peals.    Appeal  dismissed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  This  Is  an  at- 
tempted appeal  from  a  habeas  corpus  hearing 
before  Judge  Burney,  district  Judge,  in  which 
Judge  Bumey  remanded  the  appellant  to  the 
custody  of  the  sheriff  of  Uvalde  county.  Ap- 
pellant sought  hla  release  under  an  arrest  for 
extradition  to  the  state  of  Michigan. 

Judge  Burney  allowed  apiiellant  ball  in 
the  sum  of  $1,000,  pending  said  appeal  to  this 
court,  and  he  has  been  at  liberty  on  bond 
from  the  attempted  appeal.  It  has  been  the 
uniform  and  repeated  holding  of  this  court, 
under  such  circumstances,  that  this  oonrt 
has  no  Jurisdiction  of  the  appeal.    Ex  parte 
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Erwin,  7  Tex.  App.  288;  Ex  parte  Hobbs,  32 
Tex.  Cr.  B.  319,  22  S.  W.  1035,  40  Am.  St 
Rep.  782;  Ex  parte  Walton,  45  Tex.  Or.  R. 
76,  74  S.  W.  314;  Ex  parte  Richie,  177  S.  W. 
85,  recently  decided,  and  many  other  author- 
ities. 

It  is  therefore  the  order  of  this  court  that 
this  attempted  appeal  be  dismissed  for  want 
of  Jurisdiction  in  this  court;  and  it  is  fur- 
ther ordered  that  the  clerk  of  this  court 
transmit  without  delay  to  the  sheriff  of 
Uvalde  county  a  certified  copy  of  this  Judg- 
ment of  dismissal  for  the  Information  and 
^idance  of  that  ofiBcer. 

Ordered  accordingly. 


HART  v.  STATE.     (No.  8651.) 

(Court  of  Criminal  Appeals  of  Texas.    June  25, 
1915.) 

Intoxicating   Liquobs   «=3>238  —  CanciNAi. 

Pbosectjtions— Questions  fob  Jury. 

Where,  on  a  trial  for  Tiolatinfr  the  prohibi- 
tion law,  a  witness  swore  positively  that  he  pur- 
chased a  bottle  of  whisky  from  accused  and  paid 
him  therefor,  while  accused  denied  making  the 
■ale,  there  was  a  question  for  the  jury. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
liiquors.  Cent  Dig.  g{  324-330;  Dec.  Dig.  «=» 

Appeal  from  Johnson  County  Court;  B. 
Jay  Jackson,  Judge. 

Tom  Hart  was  convicted  of  violating  the 
prohibition  law,  and  be  appeals.     Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  violating  the  prohibition 
law  in  Johnson  county,  Tex.,  from  which 
Judgment  he  prosecutes  this  appeal ;  the  only 
assignment  of  error  being  that  the  evidence 
is  insufficient  to  support  the  verdict. 

S.  Gordon  swears  positively  to  purchasing 
a  bottle  of  whisky  from  appellant,  and  says 
he  paid  him  for  it  It  is  true  appellant  de- 
nies making  the  sale,  but  this  was  a  question 
for  the  Jury. 

The  Judgment  is  affirmed. 


HART  V.  STATE.    (No.  3652.) 

<C!ourt  of  Criminal  Appeals  of  Texas.    June  25, 
1915.) 

Intoxicating  Liquors  ®=>236  —  Cbiminai, 
Prosecutions — Sufficienct  of  Evidence. 
On  a  trial  in  1915  for  unlawfully  selling  in- 
toxicating liquors  on  or  about  January  1,  1915, 
the  state  proved  that  prohibition  was  in  force 
in  the  county  under  an  election  held  in  1904. 
A  witness  testified  positively  to  the  sale  to  him 
by  accused  of  whisky  in  1915,  and  that  "I 
bought  said  whisky  this  year.  This  year  is 
1904."  Held,  that  the  evidence  supported  a 
verdict  of  guilty,  as  it  was  clear  that  the  wit- 
ness intended  1915,  and  not  1904,  and  no  one 
could  have  understood  otherwise. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I/iquors,  Cent  Dig.  K  300-322;  Dec.  Dig.  <S=> 
236.] 


Appeal  from  Johnson  C>>unt7  Court;  B. 
Jay  Jackson,  Judge. 

Tom  Hart  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  he  appeals. 
Affirmod. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDBRGAST,  P.  J.  On  March  11, 
1915,  the  grand  Jury  indicted  appellant  for 
unlawfully  selling  intoxicating  liquors  to  Em- 
mett  Williams  on  or  about  January  1,  1915. 
The  case  was  on  the  same  day  properly  trans- 
ferred to  the  county  court,  and  be  duly  tried 
<m  March  17,  1915.  He  was  convicted,  and 
his  punishment  assessed  at  60  days  In  Jail 
and  a  fine  of  |100. 

The  state  proved  that  prohibition  was 
properly  in  force  in  said  county  under  an 
election,  .etc.,  in  1904,  -and  this  was  also  ad- 
mitted. Said  Williams,  after  testifying  posi- 
tively to  the  sale  to  him  by  appellant  of  a 
half  pint  of  whisky  In  1915,  said:  "I  bought 
said  whisky  this  year.  This  year  Is  1904." 
The  only  other  witness  was  appellant  him- 
self, who  testified:  "I  never  sold  Emmett 
Williams  a  half  pint  of  whisky,  or  any 
amount  of  whisky.  In  my  life."     v 

By  the  charge  the  court  required  the  Jury 
to  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  appellant  "did  on  or  about 
the  1st  day  of  January,  1915,  in  Johnson 
county,  Tex.,  sell  intoxicating  liquor  to  one 
Emmett  Williams  as  charged  in  the  indict- 
ment," etc.,  before  they  could  convict  him; 
also  the  presumption  of  innocence  and  rea- 
sonable doubt  In  addition,  he  gave  appel- 
lant's special  charge  that.  If  they  believed 
said  Williams  purchased  the  whisky  testified 
to  by  him  from  appellant,  "In  the  year  1904," 
to  acquit  him.  The  only  point  in  the  case 
is  based  on  said  Williams'  testimony  quoted 
above.  It  seems  clear  that,  when  the  wit- 
ness said  "this  year  is  1904,"  he  meant  and 
Intended  1915,  and  no  one  could  have  under- 
stood otherwise.  At  any  rate,  under  the 
pleadings,  evidence,  and  charge  of  the  court, 
the  verdict  is  neither  contrary  to  the  law, 
nor  to  the  evidence,  which  are  the  only 
grounds  of  his  motion  for  new  trial. 

The  Judgment  is  affirmed. 


McDEVITT  V.  STATE.     (No.  3638.) 
(Court  of  Criminal  App<ml18  of  Texas.    June  23, 


1915.) 

Criminal   Law    «=»1114— Rboobd— Bnx    of 

Exceptions. 

Where  the  record  contains  no  bill  of  ex- 
ceptions or  statement  of  facts,  there  is  nothing 
presented  in  the  motion  for  new  trial  for  re- 
view. 

[Ed.  Note.— For  other,  cases,  see  Criminal 
T^aw,  CJent  Dig.  {§  2918-2921;  Dec.  Dig.  «=» 
1114.] 

Appeal  from  Bexar  County  Court;  Nelson 
Lytle,  Judge. 
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Ed.  P.  McDevItt  was  convicted  of  unlaw- 
fully taking  and  driving  a  yehlcle,  and  be 
appeals.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  un- 
der an  information  charging  him  with  un- 
lawfully taking  and  driving  a  vehicle  belong- 
ing to  P.  J.  Kelley,  and  his  punishment  as- 
sessed at  six  months'  Imprisonment  In  the 
county  jail. 

As  the  record  contains  neither  a  statement 
of  facts  nor  any  bill  of  exception,  there  Is 
nothing  presented  in  the  motion  for  a  new 
trial  to  review. 

The  Judgment  Is  affirmed. 


FORD  V.   STATE.     (No.  3646.) 

(Court  of  Criminal  Appeals  of  Texas.    June  23, 
1915.) 

HomcinK   €=»300— Instbucxionb— Self-De- 

FE.NSE. 

Wliere  the  court  instructed  as  to  self-de- 
fense, without  any  limitation  as  to  provocation 
of  difficulty,  it  was  not  error  tfi  refuse  a  re- 
quest that  defendant,  on  seeking  deceased  for  a 
peaceable  settlement,  bad  a  right  to  arm  himr 
self,  if  he  thought  deceased  might  make  an  as- 
sault on  him,  in  view  of  the  undisputed  evidence 
that  defendant  shot  and  killed  one  of  deceased's 
sous,  had  shot  another  son  of  deceased  and  put 
out  both  his  e^'es,  that  the  deceased  had  snot 
the  defendant  in  the  face  and  put  out  his  eye, 
and  that  defendant  had  shot  at  deceased  and 
thought  that  he  had  wounded  iiim,  and  so  be- 
lieved untjl  the  defendant  shot  and  killed  de- 
ceased, and  that,  when  defendant  caught  sight 
of  deceased,  he  got  his  gun  and  pursued  deceas- 
ed until  deceased  turned  and,  as  claimed  by  de- 
fendant, put  his  hand  in  his  pocket. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614,  616-620,  622-630;  Dec.  Dig. 
(g=300.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Robert  B.  Seay,  Judge. 

Shelby  Ford  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

C.  C  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDBRQAST,  P.  J.  Appellant  was 
convicted  of  murder;  the  Jury  assessing  45 
years  in  the  penitentiary  as  his  punishment. 

There  la  no  bill  of  exceptions  in  the  record. 
We  have  carefully  read  the  evidence  and 
from  the  state's  side,  by  several  witnesses, 
the  offense  of  murder  is  unquestionably 
shown  to  have  been  committed,  as  charged  in 
the  Indictment,  by  appellant.  We  deem  It 
unnecessary  to  recite  the  evidence. 

The  appellant  requested  the  court  to 
charge  that  be  had  the  right  to  approach  de- 
ceased and  demand  a  peaceable  settlement  of 
their  difference,  and  if  he  had  reason  to  be- 
lieve and  did  believe  that  deceased  might 
make  an  unreasonable  attack  upon  him,  or 
attempt  to  carry  out  his  threat  to  kill  him, 
he  had  the  right  to  arm  himself  and  thus 


seek  the  appellant  The  court  refused  this 
charge,  stating,  as  his  reasons  for  refusal, 
the  following: 

"First  Because  the  court  in  the  general 
charge  'does  not  limit  defendant's  right  of  self- 
defense  by  any  charge  on  provoking  the  diffi- 
culty, but  gives  him  the  perfect  right  of  self- 
defense  on  every  defensive  theory.'  See  Branch's 
Or.  Law,  442 ;  Williford  Case,  38  Tex.  Cr.  R. 
39C,  42  S.  W.  972.  Second.  Because  such  a. 
charge  in  the  shape  requested  by  defendant 
should  not  be  given  when  the  undisputed  evi- 
dence shows  that  the  defendant  had  shot  and 
killed  one  of  deceased's  sons,  bad  shot  another 
son  of  the  deceased  and  put  out  both  his  eyes, 
that  the  deceased  had  shot  the  defendant  in  the 
face  and  put  out  his  eye,  and  tlsat  defendant 
had  shot  at  deceased  and  thought  he  had  wound- 
ed him.  and  so  believed  until  the  defendant  shot 
and  killed  the  deceased;  and,  when  the  undis- 
puted evidence  by  both  sides  shows  that  when 
the  defendant  caught  sight  of  deceased  on  the 
liighway,  he  went  for  his  gun,  loaded  it  with 
buckshot,  and  pursued  deceased  until  he,  as 
claimed  liy  defendant,  turned  and  faced  liis  pur- 
suer (if  he  did  so)  or  pat  his  hand  in  liia  potA- 
et  while  thus  pursued  by  defendant,  and  de- 
fendant thereupon  killed  him.  To  give  such  a 
cbarge  when  the  court  had  not  charged  on  de- 
fendant's provoking  the  difficulty,  or  producing 
the  occasion,  bnt  on  the  other  hand,  gave  him 
the  perfect  unlimited  right  of  self-defense  on 
his  own  theory — to  have  given  him  this  charge 
would  lie  inezcnsable." 

The  court's  action  was  correct  as  has  been 
repeatedly  and  uniformly  held  by  thiB  court 
Williford  V.  State,  38  Tex.  Cr.  R.  392,  42  S. 
W.  972;  Fox  y.  State,  71  Tex.  Cr.  R.  322, 
168  S.  W.  1143 ;  Carey  v.  State,  167  S.  W.  366. 

The  Judgment  is  afflnued. 


AMERICAN  CONST.  CO.  v.  KLBINIE  et  aL 

(No.  446.) 

(Court  of  Civil   Appeals  of  Texas.     El  Paso. 

May  20,  1015.     Rehearing  Denied 

June  17,  1916.) 

1.  Principal  and  Subbty  «=»82— Liabiliti 
OF  SoBETT— Amount— Building  Contbact. 

Where  the  principal  contractor  did  not  act 
in  good  faith  in  procuring  the  completion  of  the 
work  after  its  abandonment  by  the  sutxxintrac- 
tor,  bat  expended  therefor  a  sum  more  than  was 
reasonably  necessary,  he  cannot  recover  from 
the  subcontractor's  surety  the  full  amount  ex- 
pended by  him,  but  only  the  reasonable  cost  of 
finishing  the  work. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  127;   Dec.  Dig.  «=>82.] 

2.  Principal  and  Surety  «=»159— Liabilitt 
OF  SuBETy—ACTioNa— Burden  of  Proof. 

Where  a  building  contractor,  in  an  action 
against  the  surety  of  the  subcontractor,  proves 
the  abandonment  of  the  work  by  the  subcon- 
tractor, and  the  cost  of  its  completion  by  him 
according  to  the  terms  of  the  contract,  the  bur- 
den is  on  the  surety  to  prove  that  the  contrac- 
tor did  not  act  in  good  faith  in  completing  the 
work,  and  what  the  reasonable  cost  uf  such  com- 
pletion should  be. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ii  428-435;  Dec  Dig.  «=> 
159.] 

Appeal  from  District  Court  Harris  Coun- 
ty ;   Wm.  Mastersou,  Judge. 

Action  by  the  American  Construction  Com- 
pany against  R.  Kleinle  and  another.    Judg- 


^saVoT  otb«r  cssea  lee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Iad«MM 


Digitized  by 


Google 


Tex.) 


AMERICAN  COXST.  CO,  v.  KLEINIE 


1177 


ment  for  defendants,  and  plaintiff  appeals, 
neversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Wal- 
ter H.  Walne,  all  of  Houston,  for  appellant. 
LAue,  Welters  &  Storey,  Paul  Kayser,  and 
GUI,  Jones  &  Tyler,  all  of  Houston,  for  ap- 
pellees. 

HARPBR.  C.  J.  This  suit  was  lostltated 
by  the  appellant  against  R.  Kleluie,  as  prin- 
cipal, and  the  Fidelity  &  Deposit  Company 
of  Maryland,  as  surety,  upon  a  bond  execut- 
ed by  defendant  surety  company,  to  secure 
the  faithful  performance  by  Kleinie  of  a  con- 
tract made  by  him  with  plaintiff  for  the  do- 
ing of  painting  of  the  Harris  county  court- 
house, to  build  which  the  plaintiff  had  the 
geuer.ll  contract  with  the  county.  Defendant 
Kleinie  abandoned  the  contract  and  refused 
to  complete  the  work,  and  the  plaintiff  pro- 
Tided  tlie  labor  and  material  to  complete  the 
painting,  and  by  this  action  seeks  to  hold 
Kleinie  as  principal  and  the  surety  company 
on  its  bond  for  the  actual  cost  of  so  doing. 
Submitted  to  Jury  upon  special  issues  and 
upon  the  verdict  rendered,  Judgment  was  en- 
teredi  for  defendants,  from  which  this  ap- 
peal is  perfected. 

The  contract  between  the  coostroction 
company  and  Kleinie  provides  that: 

"Should  the  party  of  the  first  part  at  any 
time  refuse  or  neglect  to  supply  sufficient  skilled 
workmen  or  materials  of  proper  quality,  or  fail 
in  any  respect  to  prosecute  the  work  with  dili- 
gence, or  fail  in  the  performance  of  any  of  the 
covenants  on  his  part,  the  party  of  the  second 
part  shall  have  the  right,  after  five  days'  writ- 
ten notice  to  the  party  of  the  first  part,  or  any 
one  representing  Dim  in  the  execution  of  said 
painting,  to  provide  such  labor  and  materials, 
and  the  cost  thereof  shall  be  borne  by  the  party 
of  the  first  part." 

The  following  are  the  Issues  submitted  and 
the  answers  given  by  the  Jury: 

"Special  Issue  No.  1:  What  would  it  have 
cost  to  have  completed  said  work  after  the  27th 
day  of  April.  1910  (when  the  defendant,  Kleinie, 
abandoned  same)  according  to  the  plans  and 
specifications?     Answer:      $3,350.31. 

"Special  Issue  No.  2:  Was  said  amount  rea- 
sonable and  necessary  in  order  to  complete  said 
work  in  accordance  with  the  plans  and  soecifi- 
cations?    Answer:     Yes. 

"Special  Issue  No.  3:  What  amount  or  sum 
was  actually  paid  by  plaintiff,  the  American 
Construction  Company,  in  order  to  complete 
said  work  as  per  plans  and  specifications  after 
hig  abandonment  hy  defendant  Kleinie  on  the 
27th  day  of  April,  1910?     Answer:     fT.OOO.OO. 

"Special  Issue  No.  4:  Did  the  plaintiff,  in 
making  the  contract  it  did  with  the  Schwartz- 
Eustis  Company  for  the  completion  of  the  paint- 
ing work  embodied  in  defendant  Kleihie'g  con- 
tract and  left  by  him  unfinished  at  the  time  he 
abandoned  the  work,  act  in  good  faith?  An- 
swer:    It  did  not. 

"Special  Issue  No.  6:  Did  the  plaintiff,  in 
making  the  contract  it  did  with  the  Schwartz- 
Eustis  Company  for  the  completion  of  the  paint- 
ing work  embraced  in  defendant  Kleinie's  con- 
tract and  left  by  him  unfinished  at  the  time  he 
abandoned  same,  act  as  a  reasonably  prudent 
person  in  the  exercise  of  good  business  judg- 
ment would  have  acted?    Answer:     It  did  not. 

"Special  Issue  No.  6 :  Could  or  could  not  the 
contract  of  R.  Kleinie  have  been  performed  and 
his  work  completed  by  the  plaintiff  for  the  un- 


paid portion  of  the  contract  price  by  the  exer- 
cise of  good  business  judgment  by  plaintiff,  act- 
ing in  good  faith  and  with  reasonable  diligence? 
Answer :     It  could  not. 

"Special  Issue  No.  7:  Did  the  plaintiff,  the 
American  Construction  Company,  exercise  ordi- 
nary care  in  the  supervision  of  the  perform- 
ance by  Schwartz-Eustis  Company  of  the  con- 
tract which  it  made  with  the  plaintiff  for  the 
completion  of  the  work  unfinished  by  defendant 
Kleinie  at  the  time  he  abandoned  ths  job?  In 
reply  to  this  <iuestlon,  you  will  answer  either  'It 
did,'  or  'It  did  not,'  as  you  may  find  the  facts 
to  be.  By  the  words  'ordinary  care,'  as  used  in 
this  interrogatory  is  meant  the  care  that  a  per- 
son of  ordinary  prudence  would  have  exercised 
under  the  same  or  similar  circumstances.  An- 
swer:   It  did  not." 

[1]  The  first  and  second  assignments  in  ef- 
fect are  that  the  court  should  have  entered 
Judgment  for  plaintiff  upon  the  finding  of 
the  Jury  that  it  cost  $7,000  to  finish  the  con- 
tract after  breach,  because,  there  being  no 
evidence  that  plaintiff  did  not  exercise  good 
faith  and  diligence  in  procuring  such  labor 
and  material  at  the  cheapest  price,  it  fol- 
lowed as  a  matter  of  law  that  It  was  enti- 
tled to  recover  the  sum  expended.  They  are 
overruled,  because  the  Jury  found  as  a  fact 
that  the  plaintiff  did  not  act  in  good  faith, 
and  there  is  evidence  to  support  the  finding. 

[2]  The  third  and  fourth  are  that  the 
court  erred  in  refusing  to  charge  the  Jury 
that  the  burden  was  upon  defendant  to  prove 
its  defenses:  First,  that  the  plaintiff  did  not 
act  in  good  faith;  and,  second,  that  the  price 
paid  Schwartz-Eustis  Company  tor  the  com- 
pletion of  the  painting  work  was  not  reason- 
able. Under  the  provision  In  the  contract 
between  the  construction  company  and 
Kleinie,  all  that  plaintiff  was  required  to  do 
was  to  prove  the  breach;  that  It  provided  the 
labor  and  material  necessary  and  the  cost 
thereof.  The  burden  then  shifted  to  the  de- 
fendants to  establish  their  defense  that  the 
amount  was  not  reasonable,  and  the  court 
should  have  so  charged.  Porter  v.  Purkett, 
65  Tex.  383 ;  Baer  v.  Slelcher,  158  Fed.  129, 
82  C.  C.  A.  281;  Nelson  v.  San  Antonio  Trac- 
tion Co.,  175  S.  W.  434. 

The  question  of  good  faith  and  that  the 
charges  were  unreasonable  are  inseparable 
under  the  provisions  of  this  contract.  The 
holdings  of  the  adjudicated  cases  upon  the 
point,  which  we  have  found,  are  based  upon 
the  peculiar  facts  of  each  case. 

It  seems  clear  that  by  the  provision  In  the 
contract  appellant  was  authorized  to  pro- 
ceed to  furnish  the  labor  and  material  to 
finish  the  abandoned  contract  at  such  cost 
as  it  appeared  to  It  was  reasonable  and  Just, 
acting,  of  course,  in  good  faith,  so  when  the 
plaintiff  had  pleaded  and  proved  that  it  was 
lawfully  entitled  to  finish  the  work  defend- 
ant had  contracted  to  do,  that  he  nad  done 
so,  and  that  the  cost  was  so  much,  this  was 
all  that  he  was  required  to  do  to  authorize 
a  recovery.  If  plaintiff  did  not  act  In  good 
faith,  it  was  a  matter  of  defense,  and  the 
burden  was  upon  the  defendant  to  prove  It, 
and  If  proven,  then  it  would  also  devolve  up- 
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on  tbe  defendant  to  prore  what  the  cost  of 
the  labor  and  material  would  reasonably 
have  been  If  procured  by  a  person  acting  in 
good  faith,  and  that  alone  must  be  the  test 
as  to  the  amount  of  recovery  by  plaintiff. 
If  It  would  amount  to  more  than  the  con- 
tract between  plaintiff  and  defendant  called 
for,  then  plaintiff  should  recover;  if  less, 
then  defendant  should  recover. 

The  fifth  assignment  is  to  certain  state- 
ments of  counsel  for  defendant  in  argument 
to  the  Jury,  upon  the  ground  that  there  was 
no  evidence  In  the  record  to  Justify  the  re- 
marks. It  is  unnecessary  to  pass  upon  this 
assignment,  because  the  matters  complained 
of  are  not  UkeJy  to  occur  upon  another  trial. 

For  the  error  indicated  above,  the  cause 
must  be  reversed  and  remanded. 


WM.  CAMERON  &  CO.,  Inc.,  v.  POLK. 

(No.  5490.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
May  26,  1915.    On  Motion  for  Re- 
hearing, June  28,  1915.) 

1.  Nelioencx  <S=>32— Danoeboub  Pbemibis— 
Liability  to  Liceksee. 

A  licensee  on  the  premises  of  another  must 
accept  them  as  he  finds  them,  with  the  attending 
dangers,  and  the  owner  need  only  use  ordinary 
care  not  to  cause  willful  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent,  Dig.  S$  42-44;   Dec.  Dig.  <8=»32.] 

2.  Neoliqence  €=>32— Danoebous  Fbemises 
— Liability  to   Licensee. 

A  licensee  left  a  path  ninnine  across  a  lum- 
ber yard  of  a  lumber  company  because  it  was 
obstructed  by  cross-ties,  and,  while  passing  a 
few  feet  frum  a  lumber  pile,  was  injured  by  a 
fall  of  tbe  pile.  Tbe  path  had  been  used  for  a 
long  time  by  the  public.  The  obstruction  had 
existed  for  several  days,  but  the  company  had 
not  made  it  The  company  did  not  negligently 
pile  the  lumber  after  knowing  of  the  obstruc- 
tion of  the  path.  Held,  that  the  company, 
which  had  done  nothing  which  could  be  con- 
strued as  an  invitation  to  the  licensee  and  the 
Sublic  to  use  the  ground  near  the  pUe,  was  not 
able  for  the  accident. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fi  42^4;  Dec  Dig.  <g=932.} 

On  Motion  for  Rehearing. 

8.  PuiADINa     «=>114— DbNIAIt— SUFFICISNOT. 

Where  an  allegation  in  a  pleading  is  once 
denied,  it  is  not  necessary  that  it  should  he 
denied  again  because  tbe  allegation  is  repeated 
in  another  part  of  the  pleading. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  S  238;    Dec.  Dig.  <S=>114.1 

4.  Neoliqence  $s»13(S— Danqebous  Pbbmises 
— Liability. 

Where,  in  an  action  for  Injuries  to  a  child 

Sa  pile  of  lumber  falling  on  her,  neither  the 
sadings  nor  tbe  proof  showed  to  whom  the 
id  belonged,  where  a  safe  path  ran,  and  where 
the  child  was  when  injured,  the  court  cannot 
state  the  status  of  the  child  as  a  licensee,  as 
matter  of  law,  so  as  to  hold  that  the  owner  of 
the  lumber  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |§  277-353;   Dec.  Dig.  «=5l36.] 

Appeal  from  District  Court,  Trinity  Coun- 
ty;  S.  W.  Detfn,  Judge. 


Action  by  Sybol  Polk,  a  mlnoir,  by  Mary 
Polk,  as  next  friend,  against  Wm.  Cameron  ft 
Co.  Prom  a  Judgment  for  plaintiff,  defend- 
ant api)eal8.  Reversed  and  remanded  for 
trial. 

Nelma  ft  Piatt,  of  Groveton,  and  Sleeper, 
Boyuton  ft  Kendall,  of  Waco,  for  appelant. 
Morris  ft  Sims,  of  Palestine,  W.  S.  Poston 
and  R.  B.  Minton,  both  of  Groveton,  for  ap- 
pellee. 

CARL,  J.  Appellee,  Sybol  Polk,  a  minor, 
by  Mary  Polk,  as  next  friend,  sued  Wm. 
Cameron  ft  Co.,  Incorporated,  for  $40,000 
damages  on  account  of  personal  injuries  soa- 
tained  by  the  falling  of  a  pile  of  lumber  on 
her,  which  broke  her  leg,  and  otherwise  In- 
jured her.  The  jury,  in  response  to  special 
issues,  awarded  her  $20,000,  and,  from  Judg- 
ment entered  thereon,  this  appeal  is  prose- 
cuted. 

Appellant  operated  a  sawmill  at  Saron,  on 
the  Missouri,  Kansas  ft  Texas  Railway,  and 
had  lumber  stacked  there  preparatory  to 
shipment  There  are  dolly  ways  or  .platr 
forms  from  which  lumber  Is  loaded  onto  cars. 
On  one  of  these  dolly  ways  there  was  a  stack 
of  lumber  about  five  feet  high,  and  tbe  doUy 
way  was  Itself  elevated  about  five  feet,  mak- 
ing about  ten  feet  from  the  ground  to  the 
top  of  the  lumber.  The  commissary  was  near 
the  railroad,  and  the  mother  of  appellee,  Mrs. 
Mary  Polk,  ran  a  boarding  bouse  across  the 
lumber  yard  from  the  commissary.  A  road 
ran  around  the  yard,  but  there  was  a  path 
which  ran  directly  across  the  lumber  yard 
from  the  post  office  and  commissary  to  tbe 
boarding  house  of  Mrs.  Polk.  This  path  ran 
about  14  feet  northwest  from  the  dolly  way 
where  the  lumber  was  piled,  which  fell  and 
caused  the  injury.  For  some  time  prior  to 
the  accident,  the  path  had  been  obstructed  by 
some  cross-ties  which  had  been  piled  there 
by  the  railroad  company,  and,  in  order  to 
pass,  people  would  have  to  go  around  these 
ties.  If  they  went  on  the  side  next  the  dol- 
ly way,  they  would  pass  within  four  or  five 
feet  of  the  lumber  piled  on  such  dolly  way. 
ScHue  witnesses  say  this  pathway  had  been 
used  by  the  people  there  for  as  long  as  five 
or  six  years. 

Appellee's  witness,  Sam  Scarborough,  says 
that  the  little  girl  ran  to  meet  him,  and  he 
gave  her  some  candy.  She  then  started  to 
pass  around  the  cross-ties,  going  towards  her 
home,  when  the  pile  of  lumber  fell  on  her 
and  injured  her.  One  leg  was  broken,  and  it 
healed  in  such  way  that  it  was  about  one 
inch  shorter  than  its  normal  length,  and  her 
ear  was  torn.  The  ear  healed  so  that  It  left 
only  a  scar  that  would  require  careful  notice 
to  detect,  but  the  leg  was  about  one-ei^th 
of  an  Inch  larger  than  Its  normal  size.  The 
injury  to  the  leg  was  permanent,  and  sodt 
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defect  as  existed  in  regard  to  the  ear  was 
also  permanent 

The  acts  of  negligence  pleaded  were  be- 
cause the  lumber  company  permitted  the  ob- 
strucUon  to  remain  In  the  path  after  they 
knew  the  ties  were  there  or  by  the  exercise' 
of  ordinary  care  could  have  known  It,  be- 
cause the  lumber  was  negligently  piled  with- 
out being  tied  together  and  braced,  and  be- 
cause a  post  under  the  comer  of  the  dolly 
way  was  sunken  Into  the  groimd  where  it 
had  been  washed  out  by  rains,  and  was  rot- 
ten, thus  permitting  that  comer  to  give  down 
and  l)ecome  lower. 

In  urging  that  the  general  demurrer  should 
have  been  sustained,  appellant  Insists  that 
the  petition  fails  to  show  the  breach  of  any 
duty  it  owed  the  appeUee,  and  there  is  a 
special  exception  to  the  same  effect. 

Appellant,  after  denying  the  allegations  of 
the  petition,  except  as  to  the  amount  of  dam- 
ages, which  was  not  denied  in  the  answer, 
pleaded  that  plaintiff  was  not  exercising  or- 
dinary care  when  injured,  and  was  not  walk- 
ing along  the  footpath,  and  that  defendant 
was  not  guilty  of  any  negligence  which  was 
the  proximate  cause  of  the  injury ;  that  she 
bad  been  warned  of  the  danger  of  going  up- 
on defendant's  premises  and  platforms  or 
near  them,  and  told  to  stay  away ;  that 
plaintiff  was  a  trespasser;  that  the  lumber 
was  caused  to  fall  by  a  boy  by  the  name  of 
Frank  Smith,  who  was  playing  upon  the  lum- 
ber immediately  before  It  fell;  that  all  of 
the  children  who  were  playing  there,  in- 
cluding the  plaintiff,  were  trespassers;  and 
that.  If  the  plaintiff  had  remained  in  the  foot- 
path, she  would  not  have  been  injured. 

That  the  path  had  been  used  for  a  long 
time  by  the  people  in  crossing  from  the 
boarding  house  to  the  post  office  and  com- 
missary may  be  taken  as  well  established,  not 
long  enough,  however,  for  those  so  using  it  to 
acquire  a  prescriptive  right  to  such  nse; 
and  it  is  also  established  that  same  was  ob- 
structed by  some  cross-ties,  which,  however, 
the  lumber  company  did  not  place  there. 
The  company  did  know  the  ties  were  there 
for  several  days  before  the  accident.  For 
the  purposes  of  this  opinion,  we  shall  treat 
appellee  as  being  a  licensee,  and  not  a  tres- 
passer, as  to  the  use  of  the  path,  because  the 
company  had  long  known  that  people.  In- 
cluding appellee,  used  the  same  as  a  near 
way  from  the  post  office  to  the  boarding 
house,  which  appear  to  be  the  commercial 
centers  of  that  sawmill  village.  And,  under 
the  finding  of  the  Jury,  the  company  knew 
tbat  people  had  been  going  out  of  the  path 
and  around  the  cross-ties  next  to  the  piles  of 
lumber  on  the  dolly  way  for  several  days 
prior  to  the  accident 

This  brings  us  to  the  consideration  of  the 
controlUug  features  of  the  case  as  to  wheth- 
er, under  the  facts,  there  is  any  liability 
sbown  on  part  of  the  lumber  company. 
[1]  It  has  been  held  by  numerous  authori- 


tles  in  this  state,  and  others  as  well,  that  a 
licensee  must  accept  the  premises  as  he  finds 
them ;  but  the  owner  must  not,  by  his  own 
carelessness  or  negligence,  willfully  do  that 
which  will  result  in  injury  to  such  licensee 
while  using  the  premises.  And  in  this  con- 
nection we  may  say  that  no  business  of  the 
child  took  her  there.  She  was  there  simply 
of  her  own  volition  and  for  her  amusement. 
A  number  of  courts  draw  a  distinction  l)e- 
tween  what  they  are  pleased  to  call  active 
and  passive  negligence.  This,  however,  Im- 
presses us  as  the  discussion  of  an  academic 
question,  and  is  a  distinction  without  a  dif- 
ference, when  practically  applied.  Kirby 
Lumber  Co.  v.  Gresham,  151  S.  W.  847; 
O'Brien  v.  Union  Freight  Co.,  209  Mass.  449, 
95  N.  E.  861,  36  L.  R.  A.  (N.  S.)  402. 

[2]  The  evidence  wholly  fails  to  show  that 
the  lumber  company  negligently  piled  the 
lumber  there  after  it  knew  that  the  licensee 
was  going  near  the  dolly  way,  after  the  path 
had  been  obstructed  by  the  pile  of  cross-ties. 
And,  unless  they  did  so  pile  it  there  after 
such  known  use,  there  would  be  no  liability 
whatsoever,  because,  being  under  the  burden 
of  accepting  the  premises  as  she  found  them, 
appellee  could  not  complain  if  that  condition 
was  not  a  safe  one  and  resulted  in  her  inju- 
ries. The  owner  was  only  under  the  duty  of 
using  ordinary  care  not  to  cause  willful  In- 
Jury  to  her,  but  was  under  no  duty  to  guard 
her  agaiast  the  consequences  of  negligence 
done  before  she  began  using  this  passageway. 
For,  as  we  have  seen,  as  a  licensee,  she  ac- 
cepts the  premises  as  she  finds  them,  to- 
gether with  the  attending  dangers.  South- 
western Portland  Cement  Co.  v.  Bustillos 
(Civ.  App.)  169  S.  W.  638;  Indian  Kefining 
Co.  V.  Mobley,  134  Ky.  822,  121  S.  W.  657,  24 
L.  R.  A.  (N.  S.)  497;  Mack  v.  Houston,  B.  & 
W.  T.  Ry.  Co.  (Civ.  App.)  134  S.  W.  846; 
Bowler  v.  Pac.  Mills,  200  Mass.  366,  86  N.  E. 
767,  21  L.  R.  A.  (N.  S.)  978,  128  Am.  St.  Rep. 
432;  Fitzpatrick  v.  Cumberland  Glass  Mfg. 
Co.,  61  N.  J.  Law,  378,  39  Atl.  675 ;  Galves- 
ton Oil  Co.  V.  Morton,  70  Tex.  400,  7  S.  W. 
756,  8  Am.  St  Rep.  611;  Annie  Habina  v. 
Twin  City  General  Electric  Co.,  150  Mich.  41, 
113  N.  W.  586,  13  L.  R.  A.  1126;  C,  R.  I.  & 
P.  Ry.  Co.  V.  Payne,  103  Ark.  226,  146  S,  W. 
487,  39  L.  R.  A.  (N.  S.)  217. 

Appellant  in  this  case  bad  done  nothing 
which  could  be  coiiStrued  as  an  invitation  to 
appellee  and  the  public  to  go  around  that 
pile  of  ties  and  use  the  ground  near  the  dolly 
way  for  a  pathway,  and  could  not  have 
been  liable  simply  because  ordinary  care  had 
not  been  used  in  stacking  the  lumber.  It 
could  have  closed  the  footpath  at  any  time, 
because  no  prescriptive  right  to  ite  use  had 
been  shown. 

The  Supreme  Court  of  this  stete  has  held 
that  In  case  of  a  licensee  or  trespasser,  lia- 
bility for  Injuries  to  them  only  arises  In  case 
of  willful  acts  of  negligence  on  the  part  of 
the  owner  of  the  premises,  or  such  reckless 
disregard  of  the  safety  of  such  licensee  as 
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wonld  be  constrned  as  a  willful  Intent  to  In- 
jure. 

In  the  case  of  Dobbins  t.  M.,  K.  &  T.  By. 
Co.,  91  Tex.  60,  41  S.  W.  62,  38  L.  K.  A.  573, 
66  Am.  St.  Rep.  856,  the  railway  had  left  a 
deep  cut  on  its  right  of  way  which  became 
filled  with  water  so  as  to  form  a  deep  pool  In 
a  few  feet  of  a  footbridge  which  people  pass- 
ed over  in  going  to  its  depot  and  within  a 
short  distance  of  the  section  house  where 
Dobbins  lived.  His  little  dtllA,  three  years 
old,  slipped  away  and  was  drowned  in  this 
pool.  Judge  Denman,  speaking  for  the  Su- 
preme Court,  said: 

"The  common  law  imposes^  no  duty  upon  the 
owner  to  use  care  to  keep  his  property  in  such 
condition  that  persons  going  thereon  without 
his  invitation  may  not  be  injured.  In  consider- 
ing the  question  as  to  whether  a  duty  exists, 
there  is  no  distinction  between  a  case  where 
an  infant  is  injured  and  one  where  the  injury 
is  to  an  adult,  though,  where  the  duty  is  im- 
posed, tbe  law  may  esact  more  vigilance  in  its 
discharge  as  to  the  former.  If  there  be  no  duty, 
tbe  question  of  negligence  is  not  reached,  for 
negligence  can  in  law  only  be  predicated  upon  a 
faflure  to  use  the  degree  of  care  required  of  one 
by  law  in  the  discharge  of  a  duty  imposed  there- 
by. Since  the  common  law  imposes  no  duty  on 
the  railroad  to  use  care  to  keep  its  right  of  way 
in  such  condition  that  persons  goin^  thereon 
without  its  invitation  may  not  be  injured,  and 
since  there  is  no  evidence  in  the  record  from 
which  tbe  jury  could  have  found  such  an  in- 
vitation to  the  child,  it  was  no  more  liable  in 
law  for  its  death  than  would  have  been  a  neigh- 
bor had  it  wandered  into  his  uninclosed  lands 
and  been  drowned  in  his  tank  or  creek  or  been 
killed  by  falling  down  bis  precipice." 

In  Walker's  Adm'r  v.  Potomac,  F.  &  P.  R. 
R.  Co.,  105  Va.  228,  53  S.  B.  113,  4  L.  R.  A. 
(N.  S.)  83,  115  Am.  St.  Rep.  871,  8  Ann.  Cas. 
862,  it  is  said: 

"The  general  rule  Is  that  a  landowner  does 
not  owe  to  a  trespasser  (and  the  same  is  tine 
of  a  bare  licensee)  tbe  duty  of  having  his  land 
in  a  safe  condition  for  a  trespasser  to  euter  up- 
on. The  latter  has  ordinarily  no  remedy  for 
harm  happening  to  him  from  the  nature  of  the 
property  upon  which  he  intrudes,  and  he  takes 
upon  himself  the  risks  of  the  condition  of  the 
land,  and  to  recover  for  an  injury  happening 
to  him  he  must  show  that  it  was  wantonly  in- 
flicted, or  that  the  owner  or  occupant,  being 
present,  could  have  prevented  the  injury  by  the 
exercise  of  ordinary  care  after  discovering  the 
danger." 

See  Crawleigh  v.  G.,  H.  &  S.  A.  By.  Co., 
28  Tex.  Civ.  App.  262,  67  S.  W.  140;  Hallway 
v.  Morgan,  92  Tex.  08,  46  S.  W.  28 ;  Railway 
v.  Grubbs,  28  Tex.  Civ.  App.  372,  67  S.  W. 
519. 

In  Slmonton  v.  Power  Co.,  28  Tex.  Civ. 
App.  374,  67  S.  W.  530,  Judge  Pleasants  holds 
that,  where  the  owner  makes  use  of  his 
property  as  others  ordinarily  do  throughout 
the  country,  an  invitation  to  a  child  to  go 
thereon  will  not  be  implied,  although  the 
property  be  calculated  to  and  does  attract 
the  child.  And  in  treating  the  same  subject. 
It  is  said  in  the  Walker  Case,  supra: 

"No  landowner  supposes  for  a  moment  that 
by  growing  fruit  trees  near  the  highway,  or 
where  boys  are  accustomed  to  play,  however 
much  they  may  be  tempted  to  climb  the  trees 
and  take  his  fruit,  he  is  extending  to  them  an 
invitation  to  do  so,  or  that  they  would  be  any 


the  less  trespassers  If  they  did  go  into  his  or- 
chard because  of  the  temptation.  No  one  be- 
lieves that  a  landowner,  as  a  matter  of  fact, 
whether  a  railroad  company  or  a  private  indi- 
vidual, who  makes  changes  on  his  own  land  in 
the  course  of  a  beneficial  user,  whicli  changes 
are  reasonable  and  lawful,  but  which  are  at- 
tractive to  children  and  may  expose  them  to 
danger  if  they  should  yjield  to  the  attraction,  ia 
by  that  act  alone  inviting  them  upon  his  prem- 
ises." 

The  lumber  company  was  no  more  respon- 
sible for  the  child's  presence  in  the  lumber 
pile  than  was  its  mother,  and  the  mere  fact 
that  it  saw  fit  to  go  near  the  lumber  to  avoid 
going  the  road,  if,  Indeed,  it  did  not  in  fact 
go  there  to  play,  did  not  place  any  addi- 
tional burdens  on  the  lumber  company. 

Since  the  facts  were  fully  developed,  and 
under  those  facts  the  plaintiff  was  not  en- 
titled to  recover,  the  judgment  of  the  lower 
court  will  be  reversed,  and  Judgment  here 
rendered  that  the  plalntiS  take  nothing  by 
reason  of  this  suit. 

Reversed  and  rendered. 

On  Motion   for  Rehearing. 

The  record  in  this  case  is  silent  as  to  who 
owns  and  controls  the  land  across  which  the 
path  runs,  and  we  were  led  into  the  state- 
ment that  It  ran  across  the  appellant's  yard 
by  the  fact  that  it  appeared  to  have  been 
briefed  upon  that  theory.  The  plaintiff's  pe- 
tition does  not  state  that  the  path  is  on  ap- 
pellant's land ;  neither  does  It  allege  that  it 
is  not  upon  It.  And  it  is  likewise  true  that 
it  does  not  appear  either  from  the  pleadings 
or  proof  whether  the  place  where  the  child 
was  hurt  was  upon  land  under  appellant's 
control. 

[3]  In  paragraphs  8,  10,  and  11  of  defend- 
ant's first  amended  answer  it  Is  alleged  under 
oath  that  Sybol  Polk  was  a  trespasser  upon 
the  defendant's  premises  at  the  time  she  was 
hurt.  The  first  supplemental  petition  denies 
tbe  allegations  in  paragraphs  8  and  10,  but 
does  not  deny  the  charge  that  she  was  a 
tre.spasser,  as  set  forth  in  paragraph  11. 
This,  however,  is  unnecessary,  for  we  have 
held  that,  when  an  allegation  is  once  denied, 
it  is  not  essential  that  tbe  same  should  be 
denied  again,  no  matter  how  many  times  the 
pleader  sees  proper  again  to  allege  the  same 
fact.  When  once  denied,  it  would  add  noth- 
ing to  It  to  deny  the  same  allegation  again 
and  would  serve  no  useful  purpose.  Q.,  H. 
&  S.  A.  Ry.  Co.  V.  Pennington,  166  S.  W.  464. 

[4]  Therefore,  since  the  pleadings  do  not 
show  to  whom  the  land  belongs,  where  the 
path  runs,  and  where  the  appellee  was  in- 
jured, we  could  neither  hold  that  she  was  a 
licensee  or  a  trespasser.  Neither  does  the 
proof  show  what  the  status  of  the  property 
Is  where  the  injury  occurred. 

The  first  essential  element  of  actionable 
negligence  is  the  violation  of  a  duty.  If 
there  is  no  duty,  there  is  no  negligence.  The 
plaintiff  must  state  and  prove  facts  sufficient 
to  show  what  the  duty  is,  and  that  the  de- 
fendant  owes   that    duty  to    the   plaintiff. 
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Shearman  ft  Bedfleld  on  the  Law  of  Neg.  toL 
1,  p.  14,  S  8  (6th  Ed.).  The  same  author 
again  says: 

"As  a  matter  of  coarse,  there  can  be  no  negli- 
gence where  there  is  no  breach  of  duty.  It 
must  appear,  therefore,  not  only  that  toe  de- 
fendant owed  a  duty,  but  also  that  it  did  not 
perform  it"  Shearman  &  Redfield,  vol.  1,  p.  30, 
115. 

Since  the  pleadings  and  proof  are  In  snch 
condition  that  we  cannot  tell  who  owned  the 
property  where  appellee  was  injured,  we 
have  concluded  that  we  were  in  error  in  re- 
versing and  rendering  judgment,  and  that  In- 
stead the  Judgment  should  be  reversed,  and 
the  cause  remanded  for  trial;  and  it  is  so 
ordered. 


CLEVELAND  et  al.  ▼.  STANLEY. 
(No.  54S6.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   June  16,  1915.) 

1.  Cancellation  of  Instruments  «=»37— 
Actions— Pleading — Fbatjd. 

An  averment  that  a  false  representation 
was  made  to  plaintiff  that  the  deed  from  him- 
self and  his  wife,  on  which  defendants  based 
their  title,  had  a  flaw  in  it,  and  that  by  such 
fraudulent  tppresentation  be  was  induced  to 
convey  his  life  estate,  when  he  did  not  deem 
the  conveyance  affected  it,  is  sufficient  to  show 
fraud. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §i  66-SO ;  Dec.  Dig. 
€=>37.] 

2.  Deeds  ^=s9&— Co nstbuction— Interests. 

A  written  agreement  made  as  part  of  the 
same  transaction  and  involving  the  execution 
and  delivery  of  a  deed  will  be  construed  with 
the  deed,  and  may  be  sufficient  to  show  a  life 
estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §f  261-266;    Dec.  Dig.  <3=»99.] 

3.  Pleading     ®=»34  —  Petition— Constbuc- 

TION. 

Where  no  special  exceptions  were  urged, 
every  intendment  will  be  indulged  in  favor  of 
the  petition. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  SS  5%,  66-74;   Dec.  Dig.  <S=»34.] 

4.  Vkndob  and  Pubchaseb  <8=>230— Inno- 
cent   PUBCHASEBS— ADVEBSE    InTEBKST. 

Where  plaintiff's  life  interest  was  recog- 
nized in  a  deed  which  was  part  of  defendants' 
chain  of  title,  defendants  are  charged  with 
knowledge  of  such  interest. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  £§  502-512;  Dec.  Dig. 
«S=»230.] 

5.  Appeal  and  Ebbob  «=»501— Pbesenta- 
lioN  OF  Grounds  of  Review  in  Coxjbt  Be- 
low—Necessity. 

Where  the  bill  of  exceptions  did  not  show 
that  defendants  objected  to  the  refusal  of  re- 
quested charges,  the  refusal  cannot  be  reviewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  2300-2305;  the.  Dig. 
«=3501.] 

6.  Cancellation  or  iNKTBtniENTs  «=337— 
Pleadin  q— Eefect. 

A  deed  cannot  be  set  aside  on  grounds  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  86-80;  Dec  Dig. 
37.1 


7.  Deeds   ®=»211— Actions   to    Set   Aside— 

Evidence— Sufficiency. 

In  a  suit  to  cancel  a  deed,  evidence  held 
insufficient  to  show  that  defendants  made  the 
misrepresentations  relied  upon. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  Si  637-647;    Dec.  Dig.  <8=s>211.] 

Appeal  from  District  Court,  San  Jacinto 
County;    J.  Llewellyn,  Judge. 

Action  by  J.  Stanley  against  J.  C.  Cleve- 
land and  another.  From  a  judgment  for 
plaintifT,  defendants  appeal.  Reversed  and 
remanded. 

J.  M.  Hansbro,  of  Cold  Springs,  and  Dean, 
Humphrey  ft  Powell,  of  Huntsville,  for  ap- 
pellants. 

MOURSUND,  J.  This  was  an  action  by 
Jack  Stanley  against  J.  C.  Cleveland  and 
L.  M.  Kuykendall,  to  set  aside  a  deed  on  the 
ground  of  fraud  and  to  recover  rents,  al- 
though the  petition  contained  the  formal  al- 
legations of  a  suit  in  trespass  to  try  title. 
PlalntifiEs  based  their  right  to  recover  upon 
an  agreement  made  by  W.  O.  Stanley  at  the 
time  they  conveyed  to  him  the  premises  in 
controversy,  alleging  that  by  such  agreemoit, 
which  was  separate  from  the  deed,  they  re- 
served a  life  estate  in  the  premises.  They 
also  alleged  that  when  W.  O.  Stanley  con- 
veyed the  premises  to  J.  O.  Bartee  "plain- 
tiff's and  his  wife's  life  estate  in  said  prem- 
ises was  duly  raised";  that  the  remainder 
in  said  premises  passed  through  several  per- 
sons, among  them  defendant  L.  M.  Kuyken- 
dall, who  afterwards  sold  and  conveyed  the 
same  to  defendant  J.  C.  Cleveland ;  that  at 
the  time  of  the  sale  by  Kuykendall  to  Cleve- 
land said  parties  came  to  plaintiff  and  false- 
ly represented  that  there  was  a  flaw  in  the 
deed  from  plaintiff  and  wife  to  W.  O.  Stan- 
ley, and  asked  them  to  make  a  new  deed  to 
KuykeudaU;  that  they  executed  a  deed 
which  Cleveland  falsely  represented  did  not 
affect  their  life  estate,  but  which,  in  fact, 
conveyed  said  life  estate;  that  they  relied 
upon  and  were  Induced  by  such  false  and 
fraudulent  representations  to  sign  the  deed. 
In  addition,  the  petition  contained  various  al- 
legations concerning  the  inability  of  plaintiff 
and  his  wife,  on  account  of  old  age  and  in- 
firmities, to  hear  well  and  to  read. 

Defendants  filed  separate  answers,  each 
consisting  of  a  general  demurrer  and  a  gen- 
eral denial.  The  case  was  submitted  upon 
special  issues.  Instead  of  submitting  issues 
with  respect  to  the  allegations  pleaded,  the 
court  submitted  the  general  Issue  whether 
Cleveland  was  guilty  of  fraud  in  procuring 
the  execution  by  plaintiff  and  his  wife  of 
the  deed  dated  September  8,  1910.  He  also 
submitted  Issues  requiring  the  jury  to  find 
whether  J.  Stanley  intended  to  release  his 
right  to  collect  rents;  whether  Cleveland 
thought  that  plaintiff  and  wife  understood 
that  they  were  releasing  their  right  to  collect 
rents ;  whether  Cleveland  believed  that  Stan- 
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ley  and  wife  Intenied  to  release  the  property 
from  their  claim  for  rents.  All  questions 
were  answered  In  favor  of  plaintiffs,  and  the 
jury  found  that  the  reasonable  rental  value 
of  the  premises  for  1912  and  1913  was  $150. 

Judgment  was  entered  for  plaintiff  against 
Cleveland  for  $150  rent,  and  against  Kuyken- 
dall  and  Cleveland  canceling  the  deed  de- 
scribed in  the  petition. 

By  the  first  assignment  complaint  is  made 
of  the  overruling  of  the  general  demurrer  to 
the  petition. 

[1]  Appellants  contend  that  the  allegations 
are  not  su£Bcient  to  show  fraud.  It  is  al- 
leged that  a  false  representation  was  made 
to  the  effect  that  there  was  a  "flaw"  In  the 
deed  from  J.  Stanley  and  wife  to  W.  O.  Stan- 
ley, and  another  to  the  effect  that  the  deeds 
sought  to  be  set  aside  did  not  affect  the  life 
estate  owned  by  plaintiff  and  his  wife  in  the 
premises.  These  allegations,  when  tested  by 
a  general  demurrer,  are  sufficient,  we  think, 
to  show  fraud,  when  taken  in  connection  with 
the  other  allegations.  We  gather  also  from 
appellants'  argument,  for  no  propositions  are 
submitted  under  this  assignment,  that  they 
also  contend  that  the  allegations  are  insufll- 
cient  to  show  the  existence  of  a  life  estate 
in  plaintiff. 

[2-4]  But  in  this  connection  it  is  to  be  not- 
ed that  it  is  not  alleged  that  the  separate 
agreement  wherein  the  life  estate  is  alleged 
to  have  been  reserved  was  made  verbally. 
The  allegation  would  admit  proof  of  a  writ- 
ten agreement.  A  written  agreement,  made 
as  a  part  of  the  same  transaction,  involving 
the  execution  and  delivery  of  the  deed,  would 
be  construed  in  connection  with  the  deed,  and 
be  sufficlant  to  show  a  life  estate.  Giving 
the  allegation  concerning  the  deed  from  W. 
O.  Stanley  to  Bartee  every  reasonable  intend- 
ment. It  is  suiBcient  to  show  that  said  life 
estate  was  recognized  and  mentioned  in  such 
deed.  This  would  put  all  future  purchasers 
on  notice  of  its  existence.  Kuykendall's  and 
develand's  knowledge  thereof  is  expressly 
alleged.  The  petition  is  not  well  drawn,  but 
no  special  exceptions  were  urged  thereto,  and 
when  every  reasonable  intendment  is  indulg- 
ed in  favor  thereof  we  think  it  states  a  cause 
of  action.     Tlie  assignment  is  overruled. 

[S]  The  second  and  third  assignments  of 
error  complain  of  the  refusal  to  give  special 
charges.  An  examination  of  the  bills  of  ex- 
ception shows  that  they  do  not  state  that  the 
defendants  excepted  to  the  court's  ruling  in 
refusing  to  give  said  enlarges.  The  assign- 
ments must  therefore  be  overruled. 

The  fourth  assignment  is  to  the  effect 
that  the  court  erred  in  tiis  general  charge  to 
the  jury,  as  per  bill  of  excepticm  Mo.  2.  This 
assignment  is  too  general,  and  will  not  be 
considered.  The  bill  of  exertions  does  not 
aid  the  assignment,  when  referred  to,  for  It 
•bows  that  various  exceptions  were  urged  to 
the  special  issues,  and  fails  to  show  that 
the  court's  action  in  overruUng  said  excep- 
tions was  excepted  ta 


The  questions  sought  to  be  raised  In  the 
fifth  assignment  do  not  arise  under  the  plead- 
ings in  this  case.  No  reservation  of  rent 
was  pleaded,  but  It  was  pleaded  that  a  life 
estete  was  owned  by  plaintiff  and  wife.  The 
assignment  is  overruled. 

[I,  7]  The  sixth  assignment  questions  the 
sufficiency  of  the  evidence  to  show  fraud. 
The  plaintUt  3.  Stanley  testified  as  follows: 

"This  deed  you  show  me  from  me  aad  my 
wife  to  Mr.  KuykendaU  was  brought  to  me  to 
be  sisned  by  Maj.  J.  C.  Cleveland  and  Martiii 
Ku^dendall.  When  they  came  there  I  was 
eating  dinner,  and  they  rode  up  and  I  asked 
them  down,  and  they  said,  'No/  they  were  in  a 
hurry  and  wanted  to  see  me.  I  walked  outside 
of  the  gate,  and  the  Major  told  me,  'I  am  buy- 
ing this  land  from  Martin,  and  there  is  a  little 
flaw  in  the  deed,  and  I  want  to  Ret  you  and 
your  wife  to  sign  it,  and  that  will  knock  it 
out  and  make  it  good,'  and  I  asked,  'What  sort 
of  flaw  is  it?'  and  he  said,  'Just  a  little  flaw,' 
and  I  asked  him  to  read  the  dred,  and  he  start- 
ed to  reading,  and  I  said,  'Read  it  slowly,'  and 
he  read  it  over  to  me,  and  I  don't  know  nothing 
about  a  deed  no  ways,  but  I  couldn't  see  any- 
thing wrcmg  in  the  deed,  and  after  he  read  it 
over  I  said,  'Major,  are  you  buying  that  land 
from  Martin  Imowing  that  me  and  my  wife 
have  a  life  interest  in  it?'  and  he  said,  'Yea,' 
and  I  said,  'I  suppose  that  Martin  told  you 
that,'  and  oe  said,  'Yes,  that  is  what  he  told 
me.'  I  told  lum  then  that  I  would  sign  the 
deed,  but  I  didn't  know  that  it  was  a  deed  to 
undermine  me  and  take  what  I  had,  and  I 
signed  the  deed,  and  my  wife  signed,  and  after 
we  signed  it  he  said  something  about  putting  a 
house  of  some  kind  on  it,  and  I  said,  'Major, 
by  the  time  you  pay  me  rent  on  that  land  as 
long  as  Martin  did  I  expect  you  will  want  to 
sell  it  too.'  That  land  was  the  only  source 
of  income  I  had,  and  of  course,  if  I  had  Icnown 
that  I  was  selling  my  interest  in  it,  I  wouldn't 
have  signed  it  I  will  be  80  years  old  the  lltfa 
day  of  next  November,  and  my  wife  is  between 
74  and  75  years  old.  I  would  not  have  signed 
that  deed  if  I  had  known  I  was  signing  my 
rights  away.  I  cannot  hear  good,  nor  can  I  see 
good.  I  cannot  read  that  paper,  nor  can  I  read 
any  paper  at  all ;    I  could  If  I  could  see." 

This  testimony  does  not  show  that  Cleve- 
land represented  that  the  deed  from  J.  Stan- 
ley and  wife  to  W.  O.  Stenley  had  a  flaw  In 
it.  The  witness  fails  to  mention  what  deed 
be  is  telking  about,  and,  in  tact,  it  is  evi- 
dent that  he  uses  the  word  "deed"  as  a  syno- 
nym for  "title."  The  deed  to  W.  O.  Stanley 
needed  no  correction  to  pass  all  title  held  by 
J.  Stanley  and  wife,  and  that  fact  was  rec- 
ognized by  Cleveland.  The  deed  which  con- 
tained a  reservation  constituting,  in  the  opin- 
ion of  Clev^nd,  a  flaw  in  the  title,  was  the 
one  from  W.  O.  Stanley  to  Bartee.  The  tes- 
timony falls  to  show  that  Cleveland  repre- 
sented to  J.  Stanley  that  the  deed  sought  to 
be  set  aside  did  not  affect  the  so-called  life 
estate  in  the  premises.  It  is  not  pleaded 
that  Cleveland  fraudulently  concealed  the 
fact  that  the  deed  conveyed  all  title  owned 
by  the  grantors,  and.  If  it  had  been  pleaded, 
the  evidence  shows  that  It  was  read  over  to 
J.  Stanley,  and  he  heard  what  its  contents 
were.  If  J.  Stanley's  testimony  be  taken  as 
true,  it  shows  that  he  executed  the  deed 
sought  to  be  set  aside  under  a  mistake  as  to 
Ito  legal  effect,  wtilch  mistake  was  known  to 
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exist  by  Kuykendall  and  Cleveland,  and  they 
foiled  to  disclose  to  Stanley  that  he  was 
mistaken.  No  cause  of  action  based  upon 
mistake  of  law  is  pleaded,  so  we  express  no 
opinion  upon  the  question  whether  the  testi- 
mony, if  based  upon  proper  pleading,  would 
authorize  equitable  relief.  The  evidence 
wholly  falls  to  show  that  the  alleged  false 
representations  pleaded  were,  in  fact,  made, 
and  the  sixth  assignment  Is  therefore  sus- 
tained. 

In  this  connection  we  will  say  that  the 
evidence  also  falls  to  show  that  plaintiff  And 
his  wife  reserved,  in  a  verbal  agreement,  or 
that  there  was  reserved  for  their  benefit  in 
the  deed  to  Bartee,  a  life  estate  in  the  prem- 
ises. The  evidence  shows  that  W.  O.  Stan- 
ley made  a  verbal  agreement  in  considera- 
tion of  the  absolute  deed  to  him  to  pay  to  his 
father  and  mother  one-fourth  of  the  crops 
raised  on  the  premises  as  long  as  they  lived. 
No  such  agreement  was  pleaded,  and  we 
therefore  refrain  from  discussing  the  legal 
effect  thereof. 

The  deed  from  W.  O.  Stanley  to  Bartee 
contains  the  following  provision: 

"It  being  expressly  ajtreed  and  understood  by 
aU  parties  that  the  said  J.  Stanley  and  wife 
are  to  have  the  use  or  rent  off  the  abovenlescrib- 
ed  coltivatable  land  during  their  lifetime." 

This  provision,  we  think,  does  not  consti- 
tute a  reservation  of  a  life  estate,  but  is  a 
covenant  to  pay  rent  Its  legal  effect  will 
also  not  be  discussed,  because  it  was  not 
pleaded. 

The  seventh  assignment  is  too  general,  and 
win  not  be  considered. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


BUFFALO  BAYOTJ  CO.  v.  LORBNTZ. 
(No.  5466.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    June  16,  1015.) 

1.  MABTUt    AJ7D    Skbvant    €=342— Dibchabok 

— MinoATion'   of  Damages— Duty  to  Ac- 

CXPT  IwrEBioB  Employment. 

Where  a  tug  boat  captain,  hired  by  the 
oaoDth,  was  discharged,  since  he  had  a  reason- 
able time  to  seek  other  employment  of  the  same 
grade  before  he  would  hare  to  accept  a  differ- 
ent or  lower  grade  employment  in  mitigation  of 
damages,  Ute  action  of  his  employers  in  offer- 
ing him  an  inferior  position  at  a  salary  lower 
by  $10  a  montii,  which  he  refused  to  accept, 
did  not  confine  him  to  the  recovery  of  damages 
of  $10  oii\j. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CJent.  Dig.  H  64-56;  Dec.  Dig.  «=> 
42.] 

2.  Mabteb  and  Sxbvant  «s>42— Dxsohabok— 
Mitigation  of  Damages. 

A  servant,  wrongfully  discharged,  after  a 
reasonable  time  has  elapsed,  during  which  be 
has  endeavored  to  secure  tke  same  grade  of 
employment,  must  accept  such  employment  as 
I^e  can  obtain  to  mitigate  damages. 

[Kd.  Note. — For  other  cases,  see  Master  and 
i?ervant.  Cent.  Dig.  H  54-56;  Dec.  Dig.  <=> 
42.] 


Appeal  from  Harris  County  Court,  at 
Law;    Clark  C.  Wren,  Judge. 

Action  by  H.  Lorentz  against  the  Buffalo 
Bayou  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed,  after  set- 
ting aside  an  order  overruling  a  motion  to  re- 
Instate  the  statement  of  facts. 

See  170  S.  W.  1052. 

John  Charles  Harris  and  Harris  &  Harris, 
all  of  Galveston,  for  appellant.  Thomas  S. 
Taliaferro,  of  Houston,  for  appellee. 

CARL,  J.  On  a  former  day  of  this  term 
this  court  overruled  a  second  motion  to  rein- 
state the  statement  of  facts  and  affirmed  the 
Judgment  of  the  trial  court,  because  no  fun- 
damental error  appeared.  At  the  time  we 
wrote  that  opinion  and  followed  the  holding 
of  the  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  DUtrict  (170  S.  W.  1052) 
the  opinloa  in  Camden  Fire  Ins.  Ass'n  v.  M., 
K.  &  T.  By.  Co.  of  Texas  et  al.,  175  S.  W. 
816,  had  not  been  published,  and  the  opinion 
by  the  Austin  Court  of  Appeals  in  Ft.  Worth 
Pub.  Co.  V.  Armstrong,  175  S.  W.  1113  bad 
not  been  written.  The  holding  in  the  two 
cases  last  mentioned  seem's  to  us  to  be  more 
In  consonance  with  a  broad  interpretation  of 
the  statntes  relating  to  the  preparation  and 
filing  of  statements  of  facts,  and  we  have 
concluded  that  this  court  will  adopt  that 
rule  rather  than  adhere  to  the  rule  laid 
down  by  the  Qalveston  court  Therefore 
this  court,  of  its  own  motion,  has  set  aside 
its  order  overruling  the  motion  to  reinstate 
the  statement  of  facts,  and  we  now  grant 
said  motion  and  set  aside  the  order  as  to 
statement  of  facts,  and  will  proceed  to  dis- 
cuss the  case  in  connection  with  the  state- 
ment of  facts.  This  suit  originated  in  the 
Justice  court  of  Harris  county,  where  H.  Lo- 
rentz, appellee,  sued  appellant  Buffalo  Bayou 
Company,  Incorporated,  to  recover  $120,  $100 
alleged  to  be  due  him  as  salary  and  $20  ad- 
ditional for  attorney's  fees.  On  appeal  to 
the  county  court  appellee  recovered  $100, 
and  the  Buffalo  Bayou  Company  appealed. 

Appellant  employed  appellee  about  Novem- 
ber 1,  1012  to  act  as  captain  of  the  tugboat 
Bugene,  at  a  salary  of  $1(N)  per  month. 
About  April  15,  1913,  the  company  became 
dissatisfied  with  the  services  of  Capt  Lo- 
rentz and  discharged  him,  but  at  the  same 
time  offered  him  a  position  as  second  captain 
at  a  salary  of  $90  per  month  whloh  he  re- 
fused. The  company  thereupon  offered  to 
pay  him  $60  for  the  half  month's  services  al- 
ready performed,  but  Capt  LorMitz  refused 
to  accept  less  than  his  salary  for  the  whole 
month.  It  is  contended  by  appellant  that  it 
was  appellee's  duty  to  seek  other  employ- 
ment and  minimize  the  damage,  and  that 
when  he  was  offered  employment  for  the  re- 
mainder of  the  month  at  a  decrease  in  wages 
of  only  $5  for  that  time,  the  most  he 
could  recover  would  be  the  snm  of  $5,  Uiat 
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being  the  difference  between  "what  be  had 
been  getting  and  what  he  would  have  receiv- 
ed under  the  new  employment  at  reduced  sal- 
ary. Appellee  malntuins  that,  even  If  he  be 
required  to  seek  other  employment  for  the 
remainder  of  the  month  in  order  to  minimize 
the  damage,  he  could  not  be  required  by  the 
company  to  accept  a  disrating  or  a  lower 
grade  of  employment  We  may  also  state 
that  while  appellee  contends  that  he  was  em- 
ployed by  the  month,  appellant  claims  that 
his  employment  was  just  so  long  as  his  serv- 
ices were  satisfactory,  and  that  his  services 
were  not  satisfactory,  and  that  several  ex- 
pensive wrecks  to  the  boat  Justified  appel- 
lee's discbarge.  The  court  did  not  err  in  re- 
fusing to  charge  the  Jury  as  requested,  which 
was  substantially  that  appellee  could,  not 
recover  $50.00  for  the  half  month  that  he 
did  not  serve  as  captain  of  the  tugboat  Eu- 
gene, because  the  uncontradicted  evidence 
showed  that  he  was  offered  a  position  as  sec- 
ond captain  at  $90  per  month  or  $45  for  said 
half  month,  which  would  reduce  his  damages 
for  the  time  he  did  not  work  to  $5.  The  sec- 
ond and  third  assignments  raise  practically 
the  same  matter  of  law.  Simon  v.  Allen,  76 
Tex.  398,  13  8.  W.  296;  Q.,  C.  &  a  F.  »y. 
Ck).  V.  Jackson,  29  Tex.  Civ.  App.  342,  69  S. 
W,  pp.  89  to  91;  Kramer  v.  Wolff  CSgar 
Stores  Co.,  99  Tex.  597,  91  S.  W.  775;  26 
Enc.  of  Law,  1013 ;  26  Cyc.  1018,  and  notes 
37  and  38.    Appellee  says: 

"I  refused  to  take  the  job  of  second  captain 
on  the  tugboat  Eugene  because  Joe  Reichardt 
and  I  could  not  get  along  well  together,  and  I 
so  told  Mr.  Drouet.  I  certainly  did  try  to  get 
other  employment  after  my  discharge.  It  was 
necessary  to  have  employment,  because  I  am  a 
married  man  with  a  tamily  and  am  dependent 
on  my  wages." 

He  also  says: 

"At  the  time  I  was  discharged  Mr.  Drouet 
offered  me  work  on  the  tugboat  Eugene,  in 
which  I  would  be  rated  as  captain,  but  not  at 
the  same  salary;  he  offered  me  a  position 
which  was  inferior  to  the  one  I  had  occupied." 

It  was  shown  that  Reichardt  would  be  bis 
superior  officer.  He  would  be  under  the 
same  man  who  had  displaced  him  as  first 
captain  or  commander. 

Since  it  was  shown  that  appellee  tried  to 
get  other  employment  and  failed,  the  con- 
troversy narrows  down  to  the  proposition  as 
to  whether  the  offer  of  employment  at  a  low- 
er rate  and  of  a  lower  grade  by  his  employer 
would  preclude  him  from  recovery  of  that 
sum  offered,  tt  he  refused  to  accept  sucb  dis- 
rating. 

In  the  case  of  Simon  v.  Allen  &  Co.,  cited, 
Simon  was  employed  by  tiie  month  as  a  clerk 
In  the  store  of  Allen  &  Co.  at  a  salary  of  $55 
per  month.  Early  in  the  month  of  Febmary 
be  was  discharged,  and  brought  suit  to  re- 
cover his  salary  for  the  whole  of  the  month, 
Jnst  as  Lorentz  did  In  this  case.  Allen  & 
Co.  tendered  into  court,  after  suit  was 
brought,  tbe'amoiant  due  him  up  to  the  date 
be  was  discharged.  One  of  the  main  issues 
was  the  duty  of  Simon  to  seek  other  employ- 


ment In  mitigation  of  damages,  and  at  the 
request  of  the  defendant  the  court  gave  the 
following  special  charge: 

"In  case  you  find  from  the  evidence  that  the 
defendants  discharged  the  plaintiff  (if  they  did) 
without  reasonable  cause,  then  you  are  instruct- 
ed that  it  was  the  duty  oi  plaintiff  to  seek 
employment  at  any  work  he  could  find  to  do, 
regardless  of  what  he  before  that  time  had 
been  doing.  He  must  have  sought  and  should 
have  taken  any  honest  employment  he  could 
get,  and  that  even  at  a  less  price  than  he  had 
Been  receiving  before." 

Mr.  Justice  Henry,  speaking  for  the  court, 
said: 

"We  think  it  was  error  to  give  this  charge. 
Plaintiff  had  the  right  to  seek,  for  a  reasonable 
time,  the  same  character  of  employment  that  he 
had  when  he  was  discharged.  If  after  a  reason- 
able time  it  became  evident  that  he  could  not 
procure  employment  as  a  clerk,  it  would  have 
become  his  duty^  in  so  far  as  it  concerned  his 
relations  with  his  late  employers,  to  seek  other 
employment  for  wliicb  he  was  fitted.  In  vieir 
of  tiis  evidence  on  the  subject,  we  think  that 
the  charge  was  calculated  to  mislead  the  jury." 

This  doctrine  is  approved  by  Justice  Pleas- 
ants in  Railway  v.  Jackson,  29  Tex.  Civ.  App. 
342,  69  S.  W.  90. 

In  the  case  of  Kramer  v.  Wolff,  99  Tex. 
597,  91  S.  W.  775,  Kramer  sued  Wolff  for 
breach  of  contract  of  hire,  he  having  been 
employed  by  Wolff  as  general  manager  of 
certain  cigar  stores  in  Dallas  at  a  salary  of 
$250  per  month.  After  he  bad  served  some 
time  In  this  position,  be  was  notified  by 
Wolff  that  his  position  had  been  shifted  from 
store  No.  4  to  store  No.  5,  a  position  which 
was  inferior  to  that  originally  contracted 
for;  and  it  was  held  that  he  was  under  no 
obligation  to  submit  to  the  efforts  of  Wolff  to 
force  him.  to  accept  sucb  inferior  position  un- 
der the  contract,  and  that  if  by  reason  of 
his  refusal  to  submit  he  was  deprived  of  em- 
ployment, he  would  not  be  precluded  from 
recovering  damages  even  though  tbe  same 
compensation  was  offered  by  the  defendant 
for  the  services  to  be  performed  in  the  nei^ 
situation  that  he  was  getting  In  the  old  one. 

The  suit  of  The  Mary  C.  Conery  (D.  C.) 
9  Fed.  222,  was  In  the  nature  of  a  libel  In 
rem,  and  that  case  turned  upon  the  legal  ef- 
fect of  disrating  a  cook  and  steward,  putting 
him  before  the  mast  as  a  common  seaman; 
and  It  was  said  In  that  case: 

"I  regard  such  an  act  by  the  master  as  an 
abrogation  of  the  contract  with  the  cook  and 
steward,  and  leaves  him  [such  cook  and  stew- 
ard] when  a  port  is  reached,  *  *  •  the  op- 
tion of  accepting  it  [the  disrating]  as  a  dis* 
charge,  or  of  remaining  on  board  the  ship  in 
his  new  position.  If  he  elects  the  former,  he 
is  entitled  to  the  payment  of  wages,  according 
to  the  contract,  up  to  tiie  time  of  the  disrat- 
ing." 

[1,2]  It  Is  our  opinion  tbat  the  appellant 
had  no  right  after  Lorentz  had  been  dis- 
charged from  bis  position  as  captain  to  foroe 
him  to  accept  a  disrating  and  an  inferior  po- 
sition at  a  lower  salary  than  that  provided 
for  in  his  contract  of  employment;  and, 
when  he  was  offered  such  lower  salary  and 
inferior  position,  he  was  under  no  obligation 
under  bis  contract  to  accept  same  in  order 
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to  mitigate  tbe  damages.  And,  applying  the 
rule  thus  laid  down  by  Judge  Henry  In  Si- 
mon v.  Allen,  snpra,  he  would  have  had  a  rea- 
sonable time  to  have  sought  other  employment 
of  the  same  grade  before  he  would  hare  bad 
to  accept  a  different  or  lower  grade  employ- 
ment. This  time  Lorentz  did  not  have,  for 
the  offer  of  the  different  employment  was 
made  at  the  same  time  he  was  discharged. 
He  testified  that  he  did  make  an  effort  to  get 
other  employment  and  failed.  Tbe  law  does 
not  contemplate  that  when  a  contract  Is 
broken  the  aggrieved  party  shall  humiliate 
bimself  at  once  by  accepting  a  lower  grade 
of  employment  In  this  instance  any  more 
than  In  the  case  of  the  premiere  danseuse, 
who,  it  was  held,  could  not  beforced  under 
her  contract  of  employment  as  a  dancer  in 
the  first  row,  or  leading  lady,  to  accept  a  dis- 
rating where  she  would  be  placed  in  the  rear 
rank  of  the  ballet,  thus  concealing  rather 
than  disi>laylng  her  charms.  Of  course,  aft- 
er a  reasonable  time  had  elapsed  during 
which  an  effort  had  been  made  to  secure  tbe 
same  grade  of  employment,  appellee  would 
have  been  required  to  accept  such  employ- 
ment aa  he  could  perform  in  order  to  miti- 
gate the  damages,  but  In  this  instance,  while 
he  had  made  an  effort  to  secure  other  em- 
ployment before  the  expiration  of  that 
month,  a  reasonable  time  had  not  elapsed. 
Even  If  It  had,  we  doubt  if  it  should  be  held 
that  a  man  should  be  required,  even  then,  to 
accept  a  lower  grade  of  employment  from 
the  same  company  which  had  disrated  and 
humiliated  him.  But  upon  this  point  we  do 
not  express  an  opinion  for  the  reason  that 
It  Is  not  necessary  to  a  decision  of  this  case. 
The  Judgment  of  the  trial  court  Is,  in  all 
things,  a£9rmed. 


TEXAS  ft  P.  RT.  CO.  v.  WHITB.t 
(No.  8188.) 

(Court  of  Civil  Appeals  of  Te.\a8.     Ft.  Worth. 
May  8,  1915.    Rehearing  De- 
nied June  19, 1015.) 

1.  CoMMEnCE     ®=»27 — ESfPLOYEBS'      LlABlLTTT 

Act— "Engaged  in  Intebstate  Coumebge. 
A  section  foreman  of  defendant  railroad, 
which  was  engaged  in  interstate  commerce,  who 
with  a  crew  of  five  section  men  went  out  to 
repair  a  broken  joint  in  a  rail,  and  who,  while 
returning,  assisted  his  crew  to  lift  their  car 
from  the  track  to  clear  it  for  a  freight  train, 
made  up  of  cars  destined  both  to  intrastate  and 
interstate  points,  was  "engaged  in  interstate 
commerce"  within  the  federal  Employers'  Lia- 
bility Act  (Act  April  22.  1008,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St.  1913,  §g  Sa'ST-SeeS]),  giv- 
ing a  right  of  recovery  against  the  carrier  for 
tbe  death  of  an  employe  while  so  engaged. 

[Ed.  Note. — For  other  cases,   see  Commerce, 
Cent.  Dig.  {  25;    Dec.  Dig.  <S=»27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Commerce  €=»8— Master  and  Servant  «=s> 
204— EMFL0TBB8'  Liability  Act— Assump- 
tion OF  Risk— What  Law  Governs. 

A  railroad  section  foreman  engaged  in  in- 
terstate commerce,  and  who  assumed  the  risk 
incidental  to  helping  his  crew  to  lift  their  hand 


car  from  the  track,  conld  not  recover  for  a  re- 
sulting ihjury,  since  the  federal  Employers'  Lia- 
bility Act  leaves  the  defense  of  assumed  risk 
open  to  tbe  employer,  except  where  the  employ- 
er's violation  of  any  statute  enacted  for  the 
safety  of  the  employes  contributed  to  the  in- 
jury, notwithstanding  the  defense  of  assumed 
risk  does  not  obtain  under  the  state  statutes. 
[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  (  5;  Dec.  Dig.  «=»8;  Master  and 
Servant,  Cent.  Dig.  I§  644-546;  Dec.  Dig. 
<8=»204.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty;   Thomas  L.  Blanton,  Judge. 

Action  by  J.  P.  White  against  the  Texas  & 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  Judgment  rendered  for  defendant 

J.  M.  Wagstaff,  of  Abilene,  for  appellant 
Mabaffey  &  Fulwiler,  of  Abilene,  for  appellee. 

DUNKLIN,  J.  J.  P.  White  was  employed 
by  the  Texas  &  Pacific  Railway  Company 
as  its  section  foreman.  One  of  the  duties  of 
bis  employment  was  to  keep  In  repair  the 
company's  track  within  a  certain  section  of 
railroad,  and  upon  the  occasion  of  the  ac- 
cident Iiereinafter  related  he,  together  with 
five  section  hands  working  under  him,  went 
out  from  Loraine,  the  place  of  his  residence, 
to  a  place  on  his  section  to  repair  a  broken 
Joint  In  one  of  the  rails  of  the  track.  In 
going  out  from  Tx>ralne  the  men  rode  upon  a 
hand  car,  and  after  the  work  of  repairing  the 
broken  Joint  was  finished  tbey  started  back 
to  Loraine  upon  that  car.  During  the  return 
trip  they  observed  a  freight  train  approach- 
ing, and.  In  order  to  give  the  same  a  clear 
track,  tbey  lifted  the  band  car  from  tbe 
track.  White  assisted  the  other  men  In  per- 
forming that  service,  and  while  so  engaged, 
one  of  the  men  working  under  bim  staggered 
and  gave  down  by  reason  of  the  weight  of 
the  car,  fhns  throwing  an  extra  weight  upon 
White.  In  an  effort  to  sustain  the  extra 
weight  thus  thrown  upon  him.  White  wrench- 
ed and  Injured  the  muscles  and  tendons  of 
his  back  and  spine. 

This  suit  was  instituted  by  White  against 
the  Texas  A  Pacific  Railway  Company  to  re- 
cover damages  for  those  injuries  upon  allega- 
tions of  negligence  in  furnishing  a  band  car 
too  heavy  for  use  by  himself  and  only  five 
section  hands.  He  further  alleged  that  prior 
to  his  injury  he  had  requested  of  the  defend- 
ant, through  Its  proper  ofllcers,  that  a  lighter 
car  be  furnished  him,  with  which  request  the 
defendant  had  failed  to  comply,  and  that  the 
defendant  was  also  negligent  In  failing  to 
furnish  a  greater  number  of  section  hands  tp 
perform  the  duties  of  his  employment  by  us- 
ing such  a  heavy  hand  car.  The  case  was 
submitted  to  a  Jury  upon  the  two  issues  of 
negligence  Indicated,  and  a  verdict  was  re- 
turned In  favor  of  plaintiff  for  the  sum  of 
?1,000,  and  from  a  Judgment  rendered  in 
accordance  with  that  verdict,  the  railway 
company  has  appealed. 


^=»For  other  cases  see  same  topic  and  KBY-NUUBEa  In  all  Key-Numbered  Digests  and  Indexes 
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The  proof  showed  without  controversy  that 
In  removing  the  hand  car  from  the  track 
White  was  performing  one  of  the  duties  pre- 
scribed by  the  rules  of  the  company.  The 
proof  further  showed  that  the  Texas  &  Pacific 
Railway  Company  owns  and  operates  a  line 
of  railway  running  through  the  states  of 
Louisiana  and  Texas,  and  upon  the  trial  It 
was  agreed  by  the  parties  to  the  suit  that  the 
train  which  was  approaching  the  hand  car 
In  question  oa  the  occasion  of  White's  Injury 
was  a  freight  train  made  up  of  20  cars  of  in- 
terstate freight  destined  to  places  outside  of 
the  state  of  Texas  and  other  cars  destined  to 
points  within  the  state  of  Texas  and  carrying 
interstate  freight.  Those  facts  were  pleaded 
by  the  railway  company  as  a  basis  for  the 
defense  that  White  assumed  the  risk  of  lift- 
ing the  hand  car  from  the  track  at  the  time  of 
his  injury,  and  therefore  could  not  recover. 
Whether  or  not  that  defense  should  have  been 
sustained  is  the  only  question  presented  up- 
on this  appeal. 

The  evidence  shows  without  controversy 
that.  If  the  car  was  too  heavy  to  be  handled 
by  White  and  the  men  working  under  him, 
White  knew  of  that  fact  and  of  the  risk 
incident  to  handling  the  same  before  he  un- 
dertook the  performance  of  his  service  by 
using  said  hand  car;  in  fact,  counsel  for 
appellee  admit  that,  if  the  doctrine  of  as- 
sumed risk  is  applicable,  then  that  defense 
was  sustained  by  proof.  Under  the  statutes 
of  the  state  of  Texas  the  defense  of  assumed 
risk  in  a  suit  by  an  employe  of  a  railway 
company  against  such  company  does  not  ob- 
tain; the  statutes  making  the  facts  which 
would  otherwise  sustain  such  a  defense  ad- 
missible upon  the  issue  of  whether  or  not 
the  employe  was  guilty  of  contributory  neg- 
ligence. But  under  the  federal  statute,  the 
Employers'  Liability  Act  of  April  22, 1908,  c. 
149,  35  Stat  6?  (U.  S.  C(»ip.  St  1913,  {§ 
8657-8665),  the  defense  of  assumed  risk  is 
available  between  such  parties. 

[1]  The  controlling  question  for  our  de- 
termination is:  Was  White  engaged  in  inter- 
state commerce  at  the  time  of  his  injury? 
If  he  was,  then  he  was  not  entitled  to  recov- 
er ;  but,  if  he  was  not  so  engaged,  then  the 
Judgment  should  be  affirmed. 

In  the  suit  of  Pedersen  v.  Delaware,  Lack- 
awanna &  Western  Ry.  Co.,  229  U.  S.  146, 
33  Sap.  Ct  648,  67  L.  Ed.  1125,  Ann.  Oaa 
1914C,  153,  Pedersen,  an  employe  of  the  rail- 
way company  mentioned,  was  run  down  and 
injured  by  a  passenger  train  of  the  company 
whUe  he  was  carrying  a  sack  of  bolts  or 
rivets  for  use  In  repairing  a  bridge  of  the 
railway  company,  su<^  injury  resulting  from 
the  negligence  of  the  engineer  of  the  pas- 
senger train  in  failing  to  give  warning  of  its 
approach.  The  bridge  so  to  be  repaired  was 
in  regular  use  both  toe  interstate  and  intra- 
state commerce.  In  that  case  It  was  held 
that  Pedersen  was  engaged  in  Interstate 
commerce  at  the  time  of  his  Injury,  notwith- 
standing the  bridge  was  used  for  both  inter- 


state and  intrastate  business,  and  In  deciding 
that  point  the  court  used  the  following  lan- 
guage: 

"True,  a  track  or  bridge  may  be  used  in 
both  interstate  and  intrastate  commerce,  but, 
when  it  is  so  used,  it  is  none  the  less  an  instru- 
mentality of  the  former;  nor  does  its  double 
use  prevent  the  emoloyment  of  those  who  are 
engaged  in  its  repair  or  in  keeping  it  in  anit- 
able  condition  for  use  from  being  an  employ- 
ment in  interstate  commerce." 

For  other  authorities  to  the  same  effect 
see  note  47  L^  R.  A.  (N.  S.)  pp.  52  to  60,  In- 
clusive. 

Appellee  insists  that,  as  the  work  of  re- 
pairing the  broken  rail  had  already  been 
finished  at  the  time  he  undertook  to  lift  the 
car  from  the  track,  it  cannot  be  said  that  hei 
was  engaged  in  interstate  commerce,  even 
though  it  should  be  held  that  be  was  so 
engaged  while  repairing  the  broken  rail.  But 
no  authority  is  cited  directly  in  point  In 
support  of  that  contention.  The  decision  of 
111.  Cent  Railway  Co.  v.  Behrens,  233  U.  8. 
473,  34  Supw  Ct  646,  68  L.  Ed.  1051,  Ann. 
Cas.  1914C, .  163,  dted  by  appellee,  we  do 
not  thlnJ(  modifies  the  force  of  the  decision  in 
the  Pedersen  Case,  as  contended  by  appellee. 
Behrens,  on  account  of  whose  death  that  suit 
was  prosecuted,  was  killed  while  switching 
cars  in  the  town  of  New  Orleans,  bnt  the 
proof  showed  without  controversy  that  the 
cars  which  he  was  switching  at  the  time 
were  Intrastate  cars,  and  for  that  reason 
alone  It  was  held  that  he  was  not  engaged  la 
interstate  commerce,  although  it  was  also 
part  of  his  duties  as  such  switchman  to 
handle  interstate  commerce  cars  as  well.  In 
the  Pedersen  Case  the  court  said  further: 

"The  point  is  made  that  the  plaintiff  was 
not,  at  the  time  of  his  injury,  engaged  in  re- 
moving the  old  girder  and  inserting  the  new  <Hie, 
but  was  merely  carrying  to  the  place  where  that 
work  was  to  be  done  some  of  the  materials  to 
be  used  therein.  We  tliink  there  is  no  merit 
in  this.  It  was  necessary  to  the  repair  of  the 
bridge  that  the  materials  be  at  hand,  and  the 
act  of  taking  them  there  was  a  part  of  that 
work.  In  other  words,  it  was  a  minor  task 
which  was  essentially  a  part  of  the  larger  <me, 
as  ia  the  case  when  an  engineer  takes  his  en- 
gine from  the  roundhouse  to  the  track  on  which 
are  the  cars  he  is  to  haul  in  interstate  com- 
merce." 

In  Ann.  Cas.  191.30,  p.  25,  several  EkigUsh 
cases  are  noted  holding  that  injuries  to  em- 
ployes while  returning  from  their  work  were 
accidents  arising  in  the  course  of  their  em- 
ploymrat 

It  appears  that  at  the  time  of  the  accident 
in  question  In  the  ivesent  suit  White  and  his 
crew  were  BtUl  in  the  employment  of  the 
defendant  company.  The  return  trip  to 
Loralne,  his  headquarters,  was  as  much  an 
Incident  to  and  a  part  of  the  work  of  re- 
pairing the  broken  rail  as  was  the  outgoing 
trip  to  perform "  that  service.  We  are  of 
the  opinion,  further,  that*  the  act  of  re- 
moving the  hand  car  from  the  trac^  out 
of  the  way  of  the  coming  train,  being  In  the 
aid  of  the  mbvement  of  Interstate  trafSc,  was 
sufficient  of  itself  to  bring  the  accident  wltliln 
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the  operation  of  the  federal  Employers'  lia- 
bility Act;  In  other  words,  that  White,  In 
removing  the  hand  car  for  the  purpose  of 
giving  a  clear  track  to  the  train  loaded  in 
part  with  Interstate  freight,  was  engaged  in 
Interstate  commerce  within  the  meaning  of 
the  act 

[2]  For  the  reasons  indicated,  we  conclude 
that  White's  injury  occurred  while  he  was 
employed  In  interstate  commerce,  that  he  as- 
sumed the  risk  of  such  injury,  and  for  that 
reason  is  not  entitled  to  recover.  Seaboard 
Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  492,  84 
Sup.  Ct.  635,  58  L.  Ed.  1062. 

Accordingly,  the  judgment  of  the  trial  court 
Is  reversed,  and  judgment  is  here  rendered 
In  tAvot  of  the  appellant. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 

TEXAS  V.  BERRY  &   SLAUTEE. 

(No.  7859.) 

(Court   of   CSvll   Appeals  of   Texas.     Dallas. 

Jnne  6,  1915.     Rehearing  Denied 

Jnly  3,  1915.) 

1.  Appeal  and  Ebbob  ♦i=>758— Assignments 
OF  Ebbob— NECESsrrr  —  Jubisdiotion  or 
Tbial  Coubt. 

Question  of  the  trial  court's  jurisdiction  is 
fnndameDtal  and  reviewable,  though  no  assign- 
ment of  error  in  reference  thereto  is  presented 
In  appellant's  brief. 

[Ed.  Note.— For  other  cases,  see  Anoeal  and 
Error,  Cent  Dig.  §  3093;  Dec.  Dig.  «=>758.I 

2.  Justices  or  the  Pbacb  4=9l41— Jcbisdic- 

TION    or  COTJNTT   COUBT  ON   APPEAL. 

The  appellate  jurisdiction  of  the  county 
oonrt  cannot  exceed  the  jorisdiction  of  the  jus- 
tice's court  from  which  the  appeal  was  taken. 

[Ed.  Note^ — ^For  other  cases,  see  Justices  of 
the  Peace,  Oent  Dig.  U  467-476;  Dec.  Dig. 
<8=»141.] 

3.  JirsncES  or  the  Peace  ^=9145— ^ubssdio- 
TioN  OF  County  Coubt  on  Appeal. 

Where  the  petition  filed  in  the  county  court 
on  appeal  from  a  justice's  court  showed  facts 
antfaorising  a  recovery  in  excess  of  (2(X),  plain- 
tiff to  confer  jurisdiction  could  not  remit  any 
part  of  his  demand  and  thereby  reduce  the  same 
to  a  sum  within  the  jU'risdiction  of  the  justice's 
court 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  479-488;  Dec.  Dig. 
<S=»145.] 

4.  JUBTIOKB  or  THE  PXAOK  «=s>141— APPEAIr— 

Jubisdiotion. 

Where  a  justice's  court  did  not  have  juris- 
diction of  the  cause  of  action  the  county  court 
on  appeal  acquired  no  jurisdictlott. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  feaoe,  Oent  Dig.  {{  467-476;  Dec.  Dig. 
^s»141.] 

Appeal  from  Navarro  County  Court;  B.  B. 
Owen,  Judge. 

Action  by  Berry  &  Slauter  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Prom  a  judgment  for  plaintiffs,  de- 
fendant appeals.  Reversed,  and  cause  dis- 
missed. 


B.  B.  Perkins  and  D.  Upthegrove,  both  of 
Dallas,  and  R.  S.  Neblett  and  Gordon  Damon, 
both  of  Corslcana,  for  appellant  Richard 
Mays,  of  Corslcana,  for  appellees. 

RAINEY,  C.  J.  This  Is  an  appeal  from 
a  judgment  rendered  by  the  county  court  of 
Navarro  county  for  $200  against  appellant. 
The  suit  was  instituted  in  the  justice  court 
by  appellees  to  recover  damages  caused  to  a 
shipment  of  cattle  by  alleged  negligence  of 
appellant  in  delaying  transportation  of  said 
cattle  from  Dawson,  Navarro  county,  Tex., 
to  East  St  Louis,  111.  A  judgment  was  ren- 
dered for  appellee  In  the  justice  court  and 
an  appeal  taken  to  the  county  court,  where  a 
similar  judgment  was  rendered,  from  which 
an  appeal  was  taken  to  this  court 

The  appellant  colled  our  attention  by  ar- 
gument to  the  lack  of  jurisdiction  to  render 
judgment  in  appellee's  cause  of  action  In  the 
courts  below,  the  amount  being  excessive,  as 
shown  on  the  face  of  the  record. 

The  transcript  from  the  Justice  court 
shows  the  following  entry:  "Suit  for  dam- 
ages for  $192.65."  This  is  the  only  entry  In 
said  transcript  which  in  any  way  refers  to 
the  amount  of  appellee's  claim  for  damages. 
In  the  county  court  appellee  filed  a  petition 
in  said  cause,  and  stated  his  cause  of  action 
thus: 

"Plaintiffs  further  allege  that,  because  of  the 
negligence  of  defendant  and  the  violation  of  its 
said  contract  plaintiffs  sustained  injury  and 
damage,  as  is  now  more  particularly  specified: 
That  because  of  said  24  hours  delay  in  ^laciag 
said  cattle  upon  the  market  they  sustained  a 
loss  and  average  shrinkage  of  80  pounds  per 
head,  and  the  aggregate  loss  upon  said  95  head 
of  cattle  was  2,850  pounds,  the  reasonable  mai> 
ket  value  of  which  wag  $5.70  per  cwt,  amount>- 
ing  to  $162.45.  Plaintiffs  further  allege  tliat,  as 
a  resojt  of  the  shrinkage  in  the  weight  of  said 
cattle,  their  appearance  and  attractiveness  to 
buyers  upon  the  market  was  farther  depredat- 
ed,  and  they  sustained  a  damage  of  10  cents  per 
cwt  That  the  average  weight  of  said  05  head 
of  cattle  was  1,007  pounds,  and  that  said  cat- 
tle were  thereby  further  damaged  in  the  sum  of 
$1  per  head,  in  addition  to  the  damage  caused 
by  shrinkage  in  weight  Plaintiffs  furOier  ahov 
that  during  said  delay  in  the  transportation  of 
said  cattle  extra  feed  necessarily  had  to  be  giv- 
en to  said  cattle,  which  amounted  to  the  fur- 
ther sum  of  $17.  Plaintiffs  further  show  that 
while  it  appears  that  the  damage  sustained  by 
them  amounted  to  more  than  $200,  yet  they  now 
and  hereby  remit  aU  damages  in  excess  of 
$200"— 

and  prays  for  judgment  for  their  damages  in 
the  sum  of  $200,  with  interest  and  costs. 
The  aggregate  amount  claimed  in  damages 
shown  to  have  been  sustained  as  by  the  pe- 
tition in  the  county  court  Is  $274.45. 

A  verdict  was  rendered  in  accordance  with 
the  prayer,  and  judgment  rendered  accord- 
ingly by  the  county  court 

[1-3]  The  question  of  jurisdiction  having 
been  called  to  our  attention  we  feel  bound 
to  take  notice  thereof,  although  appellants 
In  their  brief  present  no  assignment  of  error 
In  reference  thereto,  It  being  fundamental. 
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The  case  of  Railway  Co.  t.  Coal  Ca,  102 
Tex.  478,  119  S.  W.  294,  Is  decisive  ot  this 
question,  where  tbe  court  says: 

"The  county  court  of  Randall  county  had  no 
jurisdiction  of  the  subject-matter  of  this  suit. 
The  appellate  jurisdiction  of  the  county  court 
could  not  exceed  the  jurisdiction  of  the  justice 
court  from  which  the  appeal  was  taken,  which, 
by  article  5,  section  19,  of  the  Constitution,  is 
prescribed  to  be :  '  *  *  •  in  civil  matters  or 
all  cases  where  the  amount  in  controversy  is 
two  hundred  dollars  or  less,  exclusive  of  inter- 
est.' From  the  statement  which  accompanies 
the  certified  question  we  conclude  that  the  cause 
of  action  set  up  in  the  amended  petition  filed 
in  the  county  court  was  the  same  as  that  set 
up  in  the  justice's  court,  which  was  that  tbe 
defendant  railroad  company  failed  to  deliver 
to  the  plaintiff  169  tons  of  coal,  the  damages 
claimed  being  $1.50  per  ton,  making  in  the  ag- 
gregate the  sum  of  $253.50,  of  which,  however, 
the  plaintiff  only  sought  to  recover  $199.50. 
The  amount  in  controversy  in  this  case  was 
the  sum  of  $253.50  and  of  that  sum:  the  ^'ustice 
couxt  had  no  jurisdiction.  After  the  suit  was 
instituted  the  plaintiff  could  not  be  permitted 
to  remit  a  portion  of  the  claim  sued  upon  for 
the  purpose  of  bringing  his  action  within  tbe 
jurisdiction  of  the  justice  court.  Burke  v. 
Adone,  3  Tex.  Civ.  App.  494  [22  S.  W.  824,  23 
8.  W.  911;  Times  Publishing  Co.  v.  Hill,  36 
Tex.  Civ.  App.  380  [81  S.  W.  8061. 

"In  Burke  v.  Adoue  the  court  said :  'When  the 
amount  to  which  the  plaintiff  appears  from  bis 
allegations  to  be  entitled  is  a  fixed  sum,  and 
is  beyond  that  which  the  law  has  empowered 
the  court  to  adjudicate,  the  plaintiff  should  not 
be  permitted  to  enter  a  fictitious  credit  for  the 
purpose  of  gi\'ing  jurisdiction.'  Ilis  is  a  clear 
and  accurate  statement  of  the  law  applicable 
to  the  facts  of  this  case. 

"The  defendant  had  a  right  to  have  tbe  issue 
involved  in  the  case  tried  in  a  court  of  com- 
petent juj-isdiction  and  ho  cannot  be  deprived 
of  that  right  by  an  act  of  bis  opponent  to  which 
he  does  not  consent." 

[4]  The  Justice  court  not  having  jurisdlc- 
tton  of  appellee's  cause  of  action  the  county 
court  had  none,  and  it  becomes  the  duty  of 
this  court  to  reverse  the  judgment  of  the 
county  court,  and  dismiss  the  case,  and  It  is 
so  ordered. 


FREEMAN  et  aL  v.  CLARK.    (No.  4828.)t 

(Court  of  Civil   Appeals   of  Texas.     June  7, 
1011.) 

1.  CABSIERS     €=»277— CARniAGE     OF     Passew- 

0ER8— Bbeach  or  Special  Contbactv— Dasc- 

AGEs— Humiliation. 

Where  plaintiff,  contemplating  to  attend  a 
Confederate  Reunion,  was  induced  by  the  traf- 
fic agent  of  defendant  railroads  to  travel  over 
their  line,  and  to  influence  his  friends  to  do  so, 
by  the  promise  to  furnish  through  first-class 
chair  ear  transportation,  in  his  action  for 
breach  of  such  contract  the  plaintiff  could  not 
recover  for  any  humiliation  be  sustained  be- 
cause the  friends  whom  he  had  induced  to  go 
with  him  were  treated  as  he  was,  and  compelled 
to  ride  in  inferior  cars. 

[Ed.    Note. — For   other   cases,    see    Carriers, 
Cent.  Dig.  H  1082-1084;  Dec.  Dig.  <3=>277.] 

2.  Dahaoes  €=:»23— Bbkach  or  (Dontkact. 

The  measure  of  damages  for  a  breach  of 
contract  includes  compensation  for  only  such 
injuries   ao  tbe   defaulting   parties   must  have 


contemplated   as  a  natural  and  neceasary  ra- 
suit  of  the  breach. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  58,  62;  Dec.  Dig.  «=»23.] 

8.  Dauaoes  €=356  — Bbeach  of  Contbact  — 
Mental  Annoyance  and  Discoufort. 
The  law  does  not  ordinarily  allow  recovery 
in  damages  for  mental  annoyance  and  discom- 
fort resulting  from  a  breach  of  contract,  which 
must  be  shown  to  have  attained  a  higher  pitch 
of  intensity  than  ordinary  regret  or  annoyance, 
must  have  been  mental  anguish,  and  a  necessary 
and  natural  result  of  the  breach,  so  that  the 
party  in  fault  must  be  held  to  have  contemplat- 
ed it  as  a  result  of  the  breach  before  recovery 
can  be  had. 

(Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  104,  106;  Dec.  Dig.  <S=>56.] 

Appeal  from  Hays  Cottnty  Court;  3.  B. 
Wilson,  Judge. 

Action  by  3.  Q.  CSark  against  Thomas  3. 
Freeman,  receiver,  and  others.  Judgment 
for  plaintlfT,  and  defendants  appeaL  Revers- 
ed emd  remanded. 

See,  also,  177  8.  W.  1180. 

Fisher  &  Fisher,  of  Austin,  John  M.  King, 
of  Houston,  and  T.  B.  McCormick,  of  Dallas, 
for  appellants  T.  G.  Johnson,  Jr.,  T.  J. 
Saunders,  and  Will  Q.  Barber,  all  of  San 
Marcos,  for  appellee. 

KE7,  O.  3.  Appellee  brought  this  suit 
seeking  to  recover  damages  frcnn  two  rail- 
roads, one  of  which  was  operated  by  T.  3. 
Freeman,  as  receiver.  There  was  a  jury  tri- 
al, which  resulted  In  a  verdict  and  Judgment 
for  the  plaintiff  for  $400,  apportioned  equal- 
ly against  tbe  defendants,  and  the  latter 
have  appealed. 

The  plaintiff  in  his  petition  alleged,  in  sub- 
stance, that  he,  being  desirous  of  attending 
the  Confederate  Reunion  held  in  Memphis, 
Tenn.,  in  1909,  was  approached  by  agents  of 
the  defendants,  who  urged  him  to  travel 
over  their  lines  from  his  home  in  San  Mar- 
cos, Tex.,  to  Memphis,  Tenn.,  and  to  use  his 
Influence  to  induce  his  friends  to  go  with 
him  over  those  lines ;  that,  as  an  inducement 
to  do  so,  said  agents  represented  and  promis- 
ed that  he  and  his  friends  edionld  have  seats 
in  a  first-class  chair  car  from  San  Marcos  to 
Memphis,  without  change,  and  should  have 
flrst-class  service  in  every  respect;  that,  on 
account  of  such  representations  and  prom- 
ises, the  plaintiff  solicited  and  induced  a 
number  of  his  friends  to  Join  blm  at  San 
Marcos  and  travel  over  those  roads  to  Mem- 
phis, Tenn.  He  alleged  that  he'  and  his 
friends  bought  tickets  and  boarded  a  train  at 
San  Marcos,  but  could  not  obtain  and  were 
not  furnished  seats  In  a  chair  car  nor 'first- 
class  service;  that  the  car  in  which  they 
were  compelled  to  ride  was  inferior  in  qual- 
ity, equipment,  etc.;  and  that  during  part 
of  the  time  it  was  crowded  with  negroes, 
and  that,  as  a  result  of  the  breach  of  the 
contract  between  the  plaintiff  and  the  de- 
fendants, he  suffered  great  physical  Incon- 
venience and  discomfort,   and   also   suffered 
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much  regret,  humiliation,  and  mental  an- 
guish at  the  treatment  received  by  blm  and 
bis  friends. 

[1]  The  charge  of  the  court  authorized  the 
Jury,  If  they  found  for  the  plaintiff,  to  allow 
blm  compensation,  not  only  for  the  physical 
and  mental  suffering  which  he  sustained  on 
account  of  the  defendant's  failure  to  furnish 
him  a  seat  in  a  chair  car  and  flrst-class  serv- 
ice, but  also  for  any  humiliation  which  he 
may  have  sustained  on  account  of  the  fact 
that  his  friends,  whom  he  had  Induced  to  go 
with  him,  were  treated  In  the  same  manner 
that  he  was.  The  last  phase  of  the  court's 
charge  Is  assigned  as  error,  and  we  sustain 
the  asdgnment.  Watson  on  Damages  and 
Personal  Injuries,  §  406;  Railway  Co.  v. 
Overton,  101  Tex.  686,  110  S.  W.  736,  19  L. 
R.  A.  (N.  S.)  600;  Western  Union  Tel.  Co. 
T.  Cooper,  71  Tex.  512,  9  S.  W.  698,  1  I*  R. 
A.  728,  10  Am.  St  Rep.  772 ;  Railway  Co.  v. 
Gregory  (Civ.  App.)  73  S.  W.  28. 

[2, 3]  Counsel  for  appellee  contends  that 
the  charge  in  question  was  correct,  because 
this  case  comes  within  the  class  of  cases  il- 
lustrated by  Railway  v.  Coopwood  (Civ. 
App.)  96  S.  W.  102,  in  which  a  writ  of  error 
was  refused  by  the  Supreme  Court  for  rea- 
sons stated  by  that  court  In  Railway  Co.  v. 
Overton,  supra.  We  do  not  think  this  case 
and  the  Coopwood  Case  are  analogous.  The 
material  distinction  lies  in  the  qnestion  of 
remoteness;  in  other  words,  the  measure  of 
damages  for  breach  of  a  contract  includes 
compensation  for  only  such  injuries  as  the 
defaulting  party  is  required  to  contemplate 
as  a  natural  and  necessary  result  of  his 
breach  of  the  contract.  In  the  Coopwood 
Case  Mrs.  Coopwood  was  in  charge  of  her 
afflicted  and  helpless  daughter.  She  not  only 
contracted  and  paid  for  the  transportation 
of  her  child,  but  was  present  and  witnessed 
the  failure  of  the  railroad  company  to  comply 
with  Its  contract,  and  the  result  such  mis- 
conduct had  upon  the  afflicted  and  helpless 
daughter.  On  account  of  the  close  blood  re- 
lationship existing  between  them,  the  rail- 
road company  was  required  to  contemplate 
that  the  breach  of  contract  shown  in  that 
case  would  necessarily  and  naturally  cause 
Mrs.  Coopwood  mental  pain  and  suffering. 
In  the  case  at  bar  we  do  not  believe  that  the 
railroad  company  was  required  to  anticipate 
that  a  breach  of  its  contract  with  the  plain- 
tiff would  necessarily  cause  bim  mental  pain 
and  suffering  on  account  of  the  fact  that  he 
bad  induced  bis  friends  to  go  with  him,  and 
they  were  subjected  to  the  same  discomforts 
that  be  was.  As  a  general  rule,  the  law  does 
not  allow  compensation  for  mental  annoy- 
ance and  discomfort,  which  results  from  a 
breach  of  contract.  Before  recovery  can  be 
bad  upon  that  score,  it  must  be  shown  that 
the  mental  perturbation  was  more  than  ordi- 
nary regret  or  annoyance,  and  was  what  Is 
commonly    denominated   "mental   anguish"; 


and  such  mental  anguish  must  be  such  a 
necessary  and  natural  result  of  the  breach  of 
contract  as  that  the  party  breaching  it  will 
be  held  to  have  contemplated  such  mental 
suffering.  In  this  case  the  plaintiff's  friends 
were  not  related  to  him;  they  were  not  af- 
flicted, helpless,  and  in  his  charge;  they 
bought  their  own  tldcets  and  paid  for  their 
own  transportation;  and  the  only  fact  in 
reference  to  them  that  could  have  caused 
the  plaintiff  any  mental  disturbance  was  the 
fact  that  he  had  induced  them  to  travel  that 
route  to  Memphis,  and  bad  witnessed  the  fact 
that  they  were  subjected  to  the  same  Incon- 
veniences and  annoyances  tliat  he  was. 
While  such  state  of  facts  might  cause  regret 
with  a  majority  of  civilized  men,  we  do  not 
believe  it  is  a  matter  of  common  knowledge 
that  all,  or  even  a  majority,  of  such  men 
would,  under  such  circumstances,  suffer  that 
degree  of  mental  perturbation  denominated 
mental  anguish.  Many  men  have  been  sorely 
distressed  in  mind  because  the  failure  of  a 
debtor  to  promptly  pay  up  when  the  debt  was 
due  has  prevented  them  from  paying  their 
own  debts  out  of  the  funds  which  the  debtor 
bad  promised  but  failed  to  supply,  and  yet 
it  has  never  been  held  that  damages  could  be 
recovered  on  account  of  such  mental  distress. 
To  sustain  the  plaintiff's  contention  in  this 
case  and  allow  the  recovery  here  claimed 
would  result  In  enlarging  the  measure  of 
damages  beyond  the  Coopwood  Case,  which 
case.  It  seems  to  us,  has  gone  far  enough. 

The  assignments  of  error  presenting  other 
questions  are  overruled;  but,  on  account  of 
the  error  referred  to,  the  judgment  is  revers- 
ed, and  the  cause  remanded. 

Reversed  and  remanded. 


FREEMAN  et  al.  v.  CLARK.    (No.  2360.) 

(Supreme  Court  of  Texas.    June  26,  1915.) 

Cabbiebs  <8=>277— Breach  of  Special  Con- 

TKACT    OF    TbANBFOBTATION    —    DAUAOES   — 
HuiflLIATION. 

Where  the  plaintiff  was  induced  by  the 
agent  of  defendant  railroad  to  influence  his 
friends  to  travel  with  bim  over  such  road  to  a 
Confederate  Reunion,  relying  on  the  agent's 
promise  that  they  should  have  a  through  chair 
car,  for  breach  of  the  road's  agreement  to  fur- 
nish such  car,  forcing  the  plaintiff  and  bia 
friends  to  travel  in  an  old  and  uncomfortable 
day  conch  with  negroes,  defendant  road  was  not 
liable  in  damages  for  humiliation  suffered  by 
plaintiff  because  big  friends,  whom  he  had  in- 
duced to  travel  with  him,  were  so  treated. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1082-1084;  Dec.  Dig.  <S=>277.J 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  District 

Action  by  J.  O.  Clark  against  Thomas  J. 
Freeman,  receiver,  and  others.  Judgment 
for  plaindff,  and  defendants  appeal.     Ques- 
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tlon  certified  by  the  Court  ot  ClvU  Appeals 
answered  In  tbe  affirmative. 
See,  also,  177  S.  W.  1188. 

Fisher  &  Fisher,  of  Austin  (John  M.  King, 
of  Houston,  and  T.  B.  McCormlck,  of  Los 
Angeles,  Cal.,  of  counsel),  for  appellanba.  T. 
C.  Johnson,  Jr.,  T.  J.  Saunders,  and  WIU  G. 
Barber,  all  of  San  Marcos,  for  appellee. 

PHILLIPS,  J.  The  certificate  of  the 
Honorable  Court  of  Civil  Appeals  Is  as  fol- 
lows: 

"In  this  case  the  Court  of  Civil  Appeals  has 
held  that  the  trial  court  committed  reversible 
error  by  instructing  the  jury  as  to  the  measure 
of  damages,  and  telling  them,  if  they  found  for 
the  plaintiff,  to  allow  him  compensation,  not 
only  for  the  i^ysical  and  mental  suSering  which 
he  sustained  on  account  of  the  defendant's  neg- 
ligence, but  also  for  any  humiliation  which  he 
may  have  suffered  on  account  of  the  fact  that 
bis  friends,  whom  he  had  induced  to  go  with 
him,  were  treated  in  the  same  manner  that  he 
waa.  Tbe  case  is  now  pending  in  the  Court  of 
Civil  Appeals  on  appellee's  motion  for  rehear- 
ing, charging  that  we  committed  error  in  the 
ruling  referred  to,  and  that  the  instruction 
complained  of  was  properly  given.  A  copy  of 
the  opinion  of  this  court  is  hereto  attached, 
and  made  a  part  of  this  certificate,  and  it  shows 
the  nature  of  tbe  case  and  the  question  certi- 
fied; and  we  here  set  out  the  plaintiff's  testi- 
mony, which  reads  as  follows: 

"  'I  am  the  plaintiff  in  this  case  and  have  liv- 
ed here  in  San  Marcos  a  great  number  of 
years.  In  June  of  last  year  the  Confederate 
Reunion  was  held  at  Memphis,  Tenn.,  and  I 
had  occasion  to  go  to  that  reunion.  I  had  been 
a  Confederate  soldier  and  desired  to  attend  the 
reunion.  I  first  talked  with  tbe  Missouri,  Kan- 
sas &  Texas  Railway  Company's  agent  with 
reference  to  going  over  that  Ime,  and  had  about 
decided  that  I  would  go  tbat  route  and  would 
ask  my  friends  to  go  tbe  same  way,  when  I 
received  word  through  my  son  about  May  1, 
1900,  that  I  was  wanted  at  the  depot  of  the  In- 
ternational &  Great  Northern  Railroad  Compa- 
ny here  in  San  Marcos.  He  told  me  that  Mr. 
G.  A.  Rogers,  who  was  the  local  agent  here  of 
tbe  International  &  Great  Northern  Railroad 
Company,  and  a  Mr.  Fitch,  wanted  to  see  me 
there  at  the  depot  I  went  then  to  the  depot 
as  requested,  and  met  Mr.  W.  E.  Fitch,  who 
was  a  traveling  passenger  agent  of  tbe  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Mr.  Fitch  and  Mr.  Rogers  together 
talked  with  me,  and  Mr.  Fitch  stated  tbat  tbe 
International  &  Great  Northern  Railroad  Com- 
pany and  the  Iron  Mountain  route  were  going 
to  put  on  through  excursions  to  Memphis,  and 
he  wanted  me  to  assist  him  in  getting  parties 
from  the  San  Marcos  section  to  go  over  that 
line.  Mr.  Rogers,  Mr.  Fitch,  and  myself  all 
took  part  in  tbe  conversation,  but  at  tbat  time 
nothing  was  said  about  any  through  chair  cars, 
nor  were  any  arrangements  nor  negotiations 
with  reference  to  the  trip  completed.  Mr.  Fitch 
said  that  he  would  see  what  arrangements  he 
could  make  and  would  communicate  with  Mr. 
Rogers  or  with  me  in  a  short  time.  What  they 
then  wanted  was  tbat  I  should  agree  to  go  over 
their  lines  and  undertake  to  induce  my  friends 
to  go  the  same  way. 

"  'After  Mr.  Fitch  left,  some  little  while  pass- 
ed, and  I  beard  nothing  from  him  or  Mr.  Rog- 
ers, and  I  went  over  and  talked  to  the  Katy 
people  again  about  going  over  their  line,  and 
practically  perfected  arrangements  looking  to 
that  end.  Later,  and  about  two  or  three  weeks 
after  Ur.  Fitch  was  first  h«re,  he  came  to  San 


Marcos  again,  and  they  again  sent  for  me,  and 
I  went  to  the  station  and  met  him  and  Mr. 
Rogers  and  Mr.  Garland  Tobin;  the  latter  be- 
ing the  traveling  passenger  agent  of  tbe  Inter- 
national &  Great  Northern  Railroad  Company, 
or  of  tbe  receiver  thereof.  They  said  tbat  they 
had  come  to  figure  with  me  further  on  going 
over  their  lines  to  the  reunion,  and  I  told  them 
that  I  bad  just  about  perfected  plans  to  go 
over  tbe  Katy  line.  They  urged  me  to  change 
my  plans  and  go  over  the  International  &  Great 
Northern  and  the  St.  Louis  &  Iron  Mountain  & 
Southern  Railways.  They  told  me  tbat  if  I 
would  do  that  they  would  furnish  us  a  chair 
car,  and  that  we  would  have  the  very  i)est  serv- 
ice in  every  way,  and  insisted  that  I  should 
agree  to  go  on  tliat  line  and  should  urge  my 
friends  to  go  the  same  way.  They  were  pleas- 
ant, agreeable  fellows,  and  I  finally  agreed  to 
do  as  they  requested.  They  told  me  to  get  as 
many  of  my  friends  and  acquaintances  to  go 
along  as  I  could,  and  authorized  me  to  say  to 
them  that  we  would  have  a  first-class  chair  car 
all  the  way  throush  without  change.  Mr.  Bitch 
said  that  he  would  go  along  with  us  and  would 
see  to  it  that  we  had  all  the  conveniences  and 
the  best  of  service.  These  conversations  were 
participated  in  by  both  Mr.  Fitch  and  Mr.  Tobin, 
as  well  as  Mr.  Rogers,  and  they  told  me  that 
tbe  two  lines  really  worked  together,  and  both 
Fitch  and  Tobin  made  that  representation  and 
promise  to  me.  After  we  bad  talked  about  the 
matter,  Messrs.  Fitch  and  Tobin  proposed  that 
they  would  prepare  a  circular  letter  and  send 
to  me  for  me  to  send  out  to  my  friends  and  ac- 
quaintances with  reference  to  the  proposed  trip. 
They  went  away  and,  aa  I  understood,  pre- 
pared the  letter  at  Austin  and  sent  back  to  me. 
In  any  event,  the  next  day  Mr.  Rogers  delivered 
to  me  a  large  number  of  circular  letters  pre- 
pared to  be  signed  and  sent  out  by  me.  I  have 
a  copy  of  tbe  circular  letter  sent  me  by  them, 
and  which  I  sent  out  to  my  friends,  and  same 
reads  as  follows : 

"  '  "On  account  of  the  fast  schedule  via  the 
International  &  Great  Northern  Railroad  and 
the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way, via  Texarkana  to  Memphis,  Tennessee, 
we  have  decided  to  use  that  route  to  the  Confed- 
erate veterans  Reunion.  Will  leave  San  Mar- 
cos via  I.  &  G.  N.  'Fast  Mail'  a.  69  p.  m.  Sun- 
day, June  6th,  and  arrive  at  Memphis  Monday, 
4 :30  p.  m.  There  will  be  through  Pullman 
tourist  sleepers  and  chair  cars  on  this  train; 
also  dining  car  service,  and  if  you  desire  reser- 
vations in  the  sleeper,  please  write  mc  at  once 
in  order  that  I  may  secure  same  for  you. 
Trusting  that  you  may  be  able  to  make  the  trip 
with  us  and  awaiting  your  reply,  I  beg  to  re- 
ntain, 

'""Yours  truly,    [Signed]    J.  G.  Clark." 

"  'As  stated,  Mr.  Fitch  sent  me  quite  a  num- 
ber of  copies  of  the  foregoing  letter  to  be  signed 
by  me,  and  I  signed  them  and  sent  them  out  to 
various  friends  of  mine.  In  addition,  I. wrote 
personal  letters  to  those  friends  and  saw  a 
good  many  of  them  and  talked  with  them  in 
person.  Among  others  whom  I  sent  the  letters 
to  were  Mr.  J.  T.  Howard,  Mr.  J.  Ia  Harris, 
Mr.  W.  S.  Lewis,  and  a  great  many  others. 
Quite  a  numt>er  of  those  wliom  I  had  solicited 
in  this  way  to  go  over  the  line  of  the  two  de- 
fendants did  go  thereover  as  requested  by  m«w 
I  explained  to  these  friends  of  mine,  including 
those  who  went  along,  that  we  should  have  a 
first-class  chair  car  and  first-class  service 
through  from  San  Marcos ;  that  Mr.  Ktch  and 
Mr.  Tobin  bad  promised  me  this;  and  that  I 
was  sure  it  could  be  depended  on.  Acting  and 
relying  upon  what  these  representatives  of  the 
railroad  company  had  said  to  me,  I  went  to  the 
Missouri,  Kansas  &  Texas  people  and  told  than 
tbat  I  had  concluded  to  go  over  tbe  lines  of  the 
defendant  companies,  and  would  not  go  ovw  tfaa 
Kat7.    I  fuUy  expected  th*  dufendants  to  fnr- 
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niah  na  the  service  as  they  had  so  emphatically 
promised,  and  I  assured  my  friends  that  they 
would  receive  such  service  if  they  would  go 
with  me  over  the  lines  of  the  defendant  com- 
panies. Neither  of  the  defendants  or  their 
agents  were  to  pay  me  anything  for  any  services 
in  the  matter.  I  was  anxious  that  we  should 
get  the  beat  route  practicable,  and  wanted  all 
of  as  to  have  good  accommodations,  so  that  we 
would  have  a  pleasant  trip.  If  it  had  not  been 
for  those  promises  made  me  by  Messrs.  Fitch 
and  Tobin  and  Mr.  Rogers,  I  would  have  gone 
over  the  Missouri,  Kansas  &  Texas  Railway 
and  its  connecting  lines,  and  my  friends  would 
mostly  have  gone  with  me  over  that  other  route. 
"  The  plan  was  to  leave  San  Marcos  on  the 
afternoon  train  on  June  6th,  which  reached  here 
about  3  o'clock,  and  we  did  in  fact  go  on  that 
train.  I,  with  the  others,  bought  and  paid  for 
a  first-class  round-trip  ticket  over  the  line  of 
the  two  defendant  companies  from  San  Marcos 
to  Memphis,  Tenn.  I  expected  to  see  Mr.  Fitch 
aboard  the  train,  as  he  had  promised,  when  it 
reached  San  Marcos,  but  he  was  not  there. 
When  the  train  pulled  into  the  station  here,  it 
was  badly  crowded,  and  the  San  Marcos  crowd 
got  aboard  wherever  they  could.  There  were 
probably  25  or  30  of  us  in  the  San  Marcos 
crowd.  Those  immediately  with  me  when  we 
got  aboard  went  first  into  a  tourist  sleeper. 
The  brakeman  who  assisted  us  on  the  car  told 
us  to  go  in  there.  There  were  then  some  vacant 
seats,  and  we  got  a  place  for  the  ladies  to  sit, 
and  I  then  went  to  hunt  the  chair  car  which 
had  been  promised.  I  found  only  one  chair  car 
on  the  train  and  every  seat  in  it  was  taken, 
with  some  standing  up.  Tliere  was  no  chair 
car  on  that  train,  except  one,  and  there  was 
no  opportunity  for  me  or  my  friends  with  me 
to  get  seats  thereon,  because  it  was  already  full. 
I  went  back  into  the  sleeping  car,  which  we  had 
first  gone  into,  and  found  a  seat  there.  As 
soon  as  the  conductor  came  around,  I  asked 
him  about  the  seats  we  had  been  promised  in  a 
chair  car,  and  he  stated  that  they  had  only  the 
one  chair  car,  and  that  it  was  full,  but  that  he 
thought  we  would  get  another  car  at  Austin 
or  Taylor.  I  had  no  ticket  for  the  sleeper,  and 
most  of'  the  others  of  my  crowd  were  in  the 
same  fix.  Some  of  them  had  bought  tickets 
for  the  sleeper,  but  others  were  not  willing  to 
and  had  not  done  so.  As  we  were  getting  up 
toward  Taylor,  it  was  getting  towards  night, 
and  we  were  notified  that  we  would  have  to 
leave  the  sleeper  in  which  we  were  sitting  as 
the  parties  would  want  their  berths  put  down. 
We  then  asked  what  we  should  do,  and  just 
after  we  left  Taylor  a  brakeman  came  and  said 
that  he  would  show  us  into  a  car  in  the  rear. 
I  don't  know  whether  that  car  was  put  on 
there  at  Taylor  or  whether  it  had  been  picked 
up  before  we  reached  there.  The  brakeman 
then  showed  us  back  to  that  car,  all  of  us  go- 
ing, except  those  who  had  sleeper,tickets.  That 
was  not  a  chair  car  by  any  means.  It  was  an 
old  car,  and  the  worst  car  I  ever  saw  run  for 
passengers  to  ride  in.  I  have  ridden  on  trains 
more  or  less  during  my  life,  and  never  saw  as 
hard  a  car  as  that  run.  It  was  old  and  in  bad 
condition  every  way.  The  seats  were  as  hard 
as  that  floor  Qiere,  and  no  more  spring  to  them 
than  that  floor.  \\Tieu  we  reached  Valley  Junc- 
tion, my  attention  was  attracted,  and  I  discov- 
ered, a  large  crowd  of  negroes  being  loaded  into 
this  car  in  which  we  then  were.  I  protested 
•gainst  it,  but  it  did  no  good.  I  do  not  know 
how  many  negroes  they  put  in  there,  but  they 
filled  the  car  entirely  full.  They  doubled  up 
into  every  vacant  seat,  and  some  of  them  crowd- 
ed in  between  the  seats,  and  they  stood  in  the 
aisle  and  at  the  ends  of  the  car  ^most  as  thick 
as  they  could  stand.  We  went  on  from  Valley 
Junction  in  that  way  with  the  negroes  crowded 
in  all  around  and  about  us.  A  little  further  up 
the  line.  I  think  at  Heamei  they  put  some  more 


negroes  in.  We  kicked  about  it  to  the  conduc- 
tor and  braken^n,  but  they  said  they  could  not 
help  it,  as  the  negroes  had  to  ride  somewhere, 
and  they  had  no  other  ooach  for  them.  So  far 
as  I  could  see,  they  did  not  put  the  negroes  into 
an:^  other  coach,  except  the  one  in  which  I  was 
riding  with  my  friends.  The  negroes  stayed 
there  with  vm  until  we  got  to  Palestine,  and  then 
all  alighted,  and  we  went  on  through  to  Memphis 
in  that  same  car.  It  was  in  very  warm  weath- 
er in  June,  and  yon  can  imagine  better  than 
I  can  describe  the  condition  in  that  car  with 
those  negroes  in  there.  It  was  extremely  un- 
pleasant and  uncomfortable.  There  was  noth- 
mg  we  could  do  to  remedy  the  situation.  We 
kept  all  the  windows  up,  which  helped  some. 
Before  reaching  Palestine,  I  continu^  to  com- 
plain to  the  conductor  about  not  having  the 
chair  car  and  told  him  what  we  had  been  prom- 
ised. He  told  me  that  another  chair  car  would 
be  put  on  at  Palestine,  and  he  thought  that 
we  would  be  able  to  get  seats  from  there  on. 
When  we  reached  Palestine,  I  watched  for  the 
other  chair  car,  but  the  only  chair  car  put  on 
there  was  one  which  they  switched  from  the 
Galveston  line,  and  it  was  loaded  up  as  the  one 
on  our  train  was.  I  went  up  into  the  car,  and 
there  was  no  chance  at  all  to  get  a  seat  thereiu. 
I  was  in  that  car  a  number  of  times  from  then 
on  to  Memphis,  but  it  was  full  all  the  way 
through,  and  there  was  no  chance  for  us  to  get 
seats  therein.  I  continued  to  protest  to  the 
trainmen  about  their  failure  to  furnish  us  the 
chair  car  as  promised,  or  seats  in  a  chair  car, 
but  they  were  unable  to  do  anything  for  us,  as 
all  seats  therein  were  occupied.  The  result  was 
that  we  went  clear  through  to  Memphis  in  that 
old  car  that  we  were  loaded  into  at  Taylor.  In 
addition  to  the  seats  being  very  uncomfortable, 
there  was  no  closets  therein,  and  no  water  pro- 
vided therein,  and  for  any  accommodation  of 
that  kind  we  would  always  have  to  hunt  in  the 
other  cars.  It  was  physically  uncomfortable 
riding  in  that  car.  The  seats  were  very  hard 
and  became  very  tiresome  before  we  reached 
the  end  of  the  trip.  In  addition,  I  was  very 
much  worried,  humiliated,  and  distressed  at 
the  treatment  received.  I  had,  at  the  instance 
of  the  defendants'  agents,  procured  my  friends 
to  go  with  me  over  their  lines  upon  the  promise 
that  they  would  have  first-class  accommodations 
of  every  kind  with  a  chair  car  to  ride  in,  and 
then  to  be  loaded  into  that  car,  as  we  were,  of 
course  fretted  and  worried  me  a  great  deal. 
My  friends  held  me  responsible  for  the  predica- 
ment in  which  we  were  placed,  and  some  of 
them  seemed  to  think  that  I  was  standing  in 
with  the  railroad  people  and  getting  paid  to 
induce  them  to  go  over  their  road  by  holding 
out  promises  of  first-class  service,  which  we 
did  not  receive.  I  regretted  the  treatment  ac- 
corded us  by  the  railroad  companies  very  mucli. 
When  we  reached  Memphis  I  saw  Mr.  EMtch 
for  the  first  time,  and  then  complained  to  him 
at  his  failure  to  carry  out  his  agreement  He 
said  he  had  been  called  away  to  some  other 
place  was  the  reason  that  he  was  not  there, 
but  he  offered  no  explanation  of  why  we  had  not 
had  the  chair  car  service,  as  promised. 

"  'We  reached  Memphis  about  5  o'clock  in  the 
afternoon  of  the  day  succeeding  that  on  which 
we  left  San  Marcos.  It  was  about  the  18th  or 
19th  of  May,  1909,  when  I  had  the  conversation 
referred  to  with  Fitch,  Tobin,  and  Rogers.' 

"Cross-examined. 

"  To  go  to  Memphis  and  return,  I  paid  $14.- 
26  for  my  ticket  It  waa  a  through  ticket  from 
San  Marcos  to  Memphis  and  return,  and  the 
two  companies  carried  me  on  that  ticket  to 
Memphis.  I  cannot  say  exactly  how  many 
were  in  my  party  who  did  not  take  sleepers, 
but  I  think  there  were  10  or  12. 

"  'After  the  negroes  got  in  the  ear  I  did  not 
see  any  «(  the  train  cnw  attsmptinc  to  sep»- 
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rate  the  whites  from  the  blacks.  They  were  so 
thick  In  there  I  do  not  think  they  could  have 
been  separated.  I  could  not  say  as  to  whether 
or  not  there  was  a  partition  in  the  car.  I  do 
not  know  whether  the  rest  of  the  San  Marcos 
crowd  that  went  to  Memphis  Kot  seats  in  the 
choir  car  or  not,  but  I  do  not  think  they  did. 
I  know  that  I  did  not  I  think  that  after  we 
left  San  Marcos  maybe  one  or  two  of  the  wo- 
menfolks got  seats  in  the  chair  car.  There 
was  one  crippled  lady,  a  sister  of  Mr.  Watson, 
and  some  one  gave  her  a  seat  I  know  that  the 
party  with  me  did  not  any  of  them  find  any 
Beats  in  the  chair  car.  I  tried  to  get  scats  for 
them,  but  could  not  do  so.  The  conductor  told 
me  that  the  chair  car  was  crowded,  and  in  ad- 
dition I  saw  it  was  myself.  I  had  enough  mon- 
ey to  pay  for  a  sleeper,  but  I  did  not  contract 
to  take  a  sleeper.  There  were  a  good  many  of 
my  friends  with  me  who  were  not  willing  to 
take  sleepers  and  probably  did  not  have  money 
to  do  80,  and,  as  I  had  gotten  them  into  it,  I 
was  not  willing  to  quit  them,  and  stayed  with 
them  all  the  way  through.  I  won't  say  that 
Mr.  Fitch  or  the  other  party  promised  us  a  spe- 
cial car  for  the  San  Marcos  crowd.  The  way  I 
understood  them  and  the  way  they  stated  it 
was  that  they  would  send  a  chair  car  here,  and 
then,  of  course,  if  there  was  not  enough  here  to 
fill  it,  then  we  expected  to  take  in  other  passen- 
gers enough  to  fill  it  after  leaving  here.  I  do 
know  that  they  instructed  me  to  promise  my 
friends  a  chair  car  in  which  to  ride,  and  that  I 
did  make  such  promise  to  my  friends,  and  that 
they  failed  to  furnish  the  chair  car  as  promisejl. 
They  did  not  furnish  us  a  separate  car,  nor  did 
they  furnish  seats  in  any  other  chair  car.  It  is  a 
fact  that,  when  we  went  aboard  at.  San  Marcos, 
we  went  into  the  sleeper,  but  that  was  because 
we  could  not  get  seats  elsewhere,  and  because 
the  man  helping  us  on  told  us  to  go  there.  Yes, 
I  did  sit  down  on  a  lady's  hat,  but  she  did  not 
threaten  to  throw  me  out  of  the  window.  I 
apologized  to  her  and  did  all  that  a  gentleman 
could  do,  under  the  circumstances.  We  were 
crowded  hurriedly  into  the  tourist  sleeper,  and 
I  did  not  notice  the  hat  until  T  had  sat  upon  it 
We  got  to  Memphis  the  next  day  and  had  a 
pleasant  time  while  there,  and  I  left  just  after- 
wards and  went  back  to  my  old  home  in  Missis- 
sippi before  coming  here. 

"  'I  am  not  a  Confederate  veteran,  but  was 
in  a  company  of  boys  organized  at  home  while 
the  war  was  going  on.  We  were  too  young  for 
active  service,  but  had  plenty  to  do  trying  to 
keep  things  straight  at  home.  My  occupation 
is  that  of  a  carpenter,  and  I  also  prepare  and 
sell  powder,  known  as  condition  powder  for 
horses.  There  was  no  particular  reason  why  I 
helped  get  up  the  crowd  at  San  Marcos,  except 
that  I  wanted  the  crowd  to  go  together,  thinking 
we  would  all  have  a  nicer  time.  It  was  not 
understood  that  I  was  to  receive  a  free  ticket 
or  be  paid  for  the  work  I  did.  I  did  it  just 
simply  because  I  was  asked  and  was  willing  to 
do  so.  I  saw  Mr.  Fitch  at  Memphis,  but  he 
did  not  offer  to  pay  me  anything,  nor  did  I  ask 
him  to  pay  me  anything  for  what  I  had  done.'  " 

In  this  state  of  the  proof,  the  Court  of 
Civil  Appeals  has  certified  the  following 
gue.stlon  to  us  for  decision : 

"Did  the  trial  court  commit  error  when  It  in- 
structed the  jury  that,  if  the  plaintiff  recovered, 
the  measure  of  damages  would  include  compen- 
sation for  any  humiliation  which  the  plaintiff 
may  have  suffered  on  account  of  the  fact  that 
bis  friends,  whom  he  bad  induced  to  go  with 
him,  were  treated  in  the  same  manner  that  he 
was?" 

Ui)on  the  original  hearing  of  the  case  in 
the  Court  of  Civil  Appeals,  after  which  It 
certified  to  us  the  above  question,  it  held,  in 


an  opinion  delivered  by  Chief  Justice  Key, 
that  this  charge  was  erroneous.  We  agree 
with  that  conclusion,  and  therefore  answer 
the  Question  in  the  affirmative.  Judge  Key's 
opinion  presents  a  very  clear  and  satisfac- 
tory discussion  of  the  question,  and  embodies 
our  own  views  upon  it.  It  may  be  found  in 
177  S.  W.  1188. 

The  test  of  the  question  finally  is  whether 
mental  anguish  on  the  pert  of  the  appellee, 
because  of  the  treatment  accorded  those  ac- 
companying him  on  the  trip,  was  such  a 
necessary  and  natural  result  of  the  breach 
of  the  contract  as  that  the  appellant  wiU  be 
hold  to  have  contemplated  it  in  the  event  of 
such  a  breach  when  the  contract  was  made; 
and  we  bold  that  such  could  not  reasonably 
have  been  in  contemplation  in  this  case.  We 
quote  with  approval  this  portion  of  Judge 
Key's  opinion: 

"As  a  general  rule,  the  law  does  not  allow 
compensation  for  mental  annoyance  and  dis- 
comfort, which  results  from  a  breach  of  oin- 
tract  Before  recovery  can  be  bad  upon  that 
score,  it  must  be  shown  that  the  mental  per- 
turbation was  more  than  ordinary  regret  or  an- 
noyance, and  was  what  is  commonly  denominat- 
ed 'mental  anguish' ;  and  such  mental  anguish 
must  be  such  a  necessary  and  natural  resnlt  of 
the  breach  of  contract  as  that  the  party  break- 
ing it  will  be  held  to  have  contemplated  such 
mental  suffering.  In  this  case  the  plaintiff's 
friends  were  not  related  to  him ;  they  were  not 
afflicted,  helpless,  and  in  his  charge;  the; 
bought  their  own  tickets  and  paid  for  Uieir  own 
transportation;  and  the  only  fact  in  reference 
to  them  that  could  have  caused  the  plaintiff 
any  mental  disturbance  was  the  fact  that  he 
bad  induced  them  to  travel  that  route  to  Mem- 
phis, and  had  witnessed  the  fact  that  they  were 
subjected  to  the  same  inconveniences  and  an- 
noyances that  be  was.  While  such  state  of 
facts  might  cause  regret  with  a  majority  of 
civilized  men,  we  do  not  believe  it  is  a  matter 
of  common  knowledge  that  all,  or  even  a  ma- 
jority, of  such  men  would,  under  such  circum- 
stances, suffer  that  degree  of  mental  perturba- 
tion denominated  mental  anguish.  •  •  •  To 
sustain  the  plaintiff's  contention  in  this  case  and 
allow  the  recovery  here  claimed  would  result  ia 
enlarging  the  measure  of  damages  beyond  the 
Coopwood  Case  (G.,  C.  &  S.  F.  By.  Co.  v. 
Coopvfood  [Civ.  App.]  06  S.  W.  102),  which 
case,  it  seems  to  us,  has  gone  far  enough." 

The  case,  in  our  opinion,  is  clearly  distin- 
guishable from  the  Coopwood  Case.  Hiere 
Miss  Coopwood,  who  was  subjected  to  what 
may  be  conslfiered  rather  harsh  treatment  at 
the  bands  of  tlie  railway  company's  emploj-fe, 
was  sick  and  afflicted  and  in  charge  of  her 
mother  upon  the  train,  and,  in  view  of  the 
relationship,  it  was  properly  ruled  that  men- 
tal suffering  on  the  part  of  the  mother  would 
naturally  have  been  within  the  contempla- 
tion of  the  defendant  if  the  daughter  was 
subjected  to  that  character  of  treatment 
We  do  not  hold  that  a  state  of  case  might 
not  be  presented  which  would  warrant  tha 
recovery  of  damages  for  such  suffering,  oc- 
casioned by  the  treatment,  at  the  bands  of  a 
defendant  of  others,  sustaining  a  given  rela- 
tionship to  the  party  seeking  the  recovery  of 
such  damages;  but,  in  our  opinion,  sndi  a 
recovery  cannot  be  sustained  here. 
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Asaoclate  Justice  HAWKINS  concurs  In 
our  answer  to  the  certified  question,  but  up- 
on a  different  ground.  It  Is  Ms  view  that  the 
charge  was  erroneous  because  on  the  weight 
of  the  evidence  In  that  it  assumed  that  It 
was  within  the  defendant's  contemplation 
that  the  plaintiff  would  suffer  mental  an- 
guish because  of  the  treatment  accorded  his 
friends.  He  thinks  the  question  should  have 
been  left  to  the  jury.  A  majority  of  the 
court  are  of  the  opinion  that,  under  the-state- 
ment  of  the  ease,  there  was  no  such  question 
to  be  Fubmltted  to  the  Jury. 


MUNSON  et  al.  v.  LOONBT,  Atty.  Gen. 

(No.  2665.) 

(Supreme   Court   of   Texas.     June  26,   1916.) 

On  motion  for  rehearing.    Overruled. 

For  former  opinion,  see  172  S.  W.  1102. 

PER  CURIAM. '  Motion  for  rehearing 
overruled. 

HAWKINS,  J.  (concurring).  Upon  the 
original  bearing,  this  court  said: 

"This  question  was  so  ably  and  carefully  dis- 
cussed in  Simmons  v.  Lightfoot,  Attorney  Gen- 
eral. 105  Tex.  212  [146  S.  W.  871],  that  we 
deem  it  unnecessary  to  repeat  conclusions 
reached  and  expressed  in  that  case,  further 
than  to  quote  as  follows:  [The  quotation  em- 
bracing what  will  be  hereinafter  referred  to  as 
a  correct  interpretation,  in  abttract  termt,  of 
section  52  of  article  3  of  the  Constitution  of 
Texas]." 

For  the  quotation  In  full,  see  the  opinion 
of  this  court  in  the  case  at  bar,  172  S.  W. 
1102. 

Upon  careful  consideration  of  relators'  mo- 
tion for  a  rehearing  herein,  in  connection 
with  all  that  was  said  In  said  original  opin- 
ion in  this  case  concerning  the  opinion  of 
this  court  In  the  Simmons  Case,  I  feel  con- 
strained to  express  here  my  views  as  to  the 
bearing  of  said  opinion  in  that  former  case 
upon  the  case  at  bar,  lest  I  be  longer  mis- 
understood as  approving  the  decision  and  the 
entire  opinion  in  the  Simmons  Case. 

Said  opinion  in  the  present  case  also  de- 
clared: 

"The  opinion  in  the  case  of  Simmons  v. 
Lightfoot,  105  Tex.  212  [146  S.  W.  871],  seems 
to  be  wholly  misunderstood  and  misinterpreted 
by  the  attorneys  on  both  sides  of  this  conten- 
tion. Indeed,  from  some  cause  or  other,  the 
misunderstandinK  of  tirat  case  seems  to  have 
caused  the  only  diffi^nilty  in  this  case." 

I  now  feel  lmi<elled  to  say  that  I  no  longer 
concur  In  that  expression.  In  fact,  further 
study  of  the  subject  has  convinced  me  that 
said  attorneys  understand  said  opinion  in  the 
Simmons  Case  substantially  as  I  do,  and  that 
the  real  difficulty  in  this  case  grows  out  of 
serious  errors  and  marked .  Inconsistency  In 
that  opinion  in  the  Simmons  Case  itself,  and 
results  from  the  fact  that  in  the  case  at  bar 
respondent  asserts  the  correctness  of  one 
phase  of  said  opinion  in  the  former  case, 
while  relators  rely  upon  another  and  con- 


flicting phase  of  it  In  Simmons  v.  Light- 
foot,  this  courtt  In  abstract  terms,  correctly 
construed  section  52  of  article  3  of  our  state 
Constitution,  but  a  conflicting  method  of  de- 
termining what  amount  of  bonds  might  be 
Issued  by  the  road  district  was  applied  to  the 
facts.  That  resulted,  in  that  former  case, 
in  the  award  of  a  writ  of  mandamus  to  com- 
pel' approval  of  an  excessive  bond  issue.  And 
the  basis  therein  suggested  and  approved 
for  assessment  and  collection  of  taxes  is  one 
inhibited  by  section  1  of  article  8  of  said 
Constitution. 

The  foregoing  outlines  this  situation  as  I 
understand  it  However,  a  fuller  statement 
of  my  views  of  that  case  appears  to  be  rea- 
sonably demanded,  and  may  prove  worth 
while. 

Simmons  v.  Lightfoot,  supra,  was  a  pioneer 
case,  and  Imposed  upon  this  court  the  dual 
duty  of  con.strulng  and  applying  section  52  of 
article  3.  Those  constitutional  provisions 
were  construed  and  held  to  contemplate  the 
establlsbment  of  a  road  district  embracing 
all  or  part  of  a  previously  formed  drainage 
district;  and,  In  abstract  termt,  they  were 
further  construed,  substantially,  as  authoriz- 
ing statutes  providing  for  the  creation  of  an 
aggregate  bonded  indebtedness  not  exceed- 
ing one-fourth  of  the  assessed  valuation  of 
real  property  of  any  district,  for  all  five, 
but  not  for  each,  of  the  general  purposes 
enumerated  in  section  52,  and  to  that  extent 
that  opinion  was  clear,  forcible,  and  correct 
Indeed,  to  that  extent  it  was  unanswerable, 
and  well  entitled  to  be  followed,  as  It  was 
followed,  by  this  court,  in  deciding  the  case 
at  bar.  But  it  will  be  observed  that  said  orig- 
inal (pinion  herein  does  not  quote  or  approve 
or  discuss  or  mention  any  other  plan  or 
rule  for  ascertaining  what  amount  of  bonds 
any  district  may  Issue,  or  on  what  basis  taxes 
therefor  shall  be  assessed  and  collected. 
However,  the  fundamental  principle  which 
was  enunciated  abstractly  in  the  Simmons 
Case,  as  embodying  the  correct  interpreta- 
tion of  said  restrictive  constitutional  provi- 
sions, did  not  control  the  decision  in  that  for- 
mer case.  In  .Simmons  v.  Lightfoot  supra, 
it  was  also  said: 

"We  are  of  the  opinion  that  a  road  district 
formed  after  a  drainaKe  district  may  embrace 
such  district,  and  may  create  a  debt  not  to 
exceed  one-fourth  of  the  assessed  value  of  the 
real  propertu  in  such  suiseguentlu  formed  dit- 
Irict,  less  the  debt  created  by  the  previously 
formed  district."     (Italics  mine.) 

And  that  italicized  practical  rule  was  per- 
mitted to  actually  control  that  decision;  the 
logical  and  Immediate  result  being  that  tills 
court  there  ordered  the  Attorney  General  to 
approve  certain  road  bonds  oC  such  great 
aggregate  amount  that  the  share  or  portion 
thereof  for  which  the  territory  common  to 
both  districts  would  become  charged,  propor- 
tionately, would,  when  added  to  the  amount 
of  said  drainage  bolnds  then  outstanding, 
make  up  a  total  bonded  indebtedness  propor- 
tionately  chargeable  against  that  common 


Digitized  by 


Google 


1194 


177  SOUTHWESTERN  RBPOBTBB 


CTex. 


territory  largely  In  excess  of  one-fourth  of 
the  assessed  valuation  of  real  property  with- 
in that  common  territory;  and  that,  In  my 
opinion,  was  in  plain  and  direct  contraven- 
tlon  of  said  restrlctlTe  provisions  of  section 
62,  as  construed  and  practically  applied  to 
the  facts  of  the  case  at  bar,  in  said  opinion 
by  Chief  Justice  Brown,  and  as  likewise  con- 
strued, in  ahstract  tefms,  but  not  applied, 
in  said  opinion  in  the  Simmons  Case. 

It  is  significant,  perhaps,  that  in  immediate 
connection  with  the  enunciation  of  said  prac- 
tical rule  in  the  Simmons  Case  the  court 
added: 

"But  in  levylnit  and  collecting  the  taxes  to 
pay  the  interest  on  and  provide  a  sinking  fund 
for  the  payment  of  such  debt,  the  property  in 
the  previously  formed  district  cannot  ie  taxed 
more  than  sv-fpcient  to  pay  the  amount  in  ex- 
ees»  of  the  debt  the  drainage  dittrict  wot  au- 
thorized to  incur."     (Italics  mine.) 

That  proposition  appears  to  have  been 
there  advanced  as  a  predicate  for  gaid  prac- 
tical rule,  and  I  think  such  predicate  was  in- 
dispensable to,  as  well  as  insufficient  for, 
its  support;  yet  the  proposition  itself  seems 
to  me  to  be  absolutely  repugnant  to  section  1 
of  article  8  of  the  Constitution  of  Texas, 
which  declares  that  "taxation  shall  be  equal 
and  uniform."  ^ose  provisions  oif  section 
1  apply  to  each  and  every  district  within  the 
purview  of  said  section  52,  including  drain- 
age districts  and  road  districts.  Austin  v. 
Gas  Co.,  69  Tex.  180,  7  S.  W.  200;  Norris  v. 
Waco,  57  Tex.  641;  Mills  County  v.  Brown 
County,  85  Tex.  393,  20  S.  W.  81 ;  Railway 
V.  Shannon,  100  Tex.  37»,  100  S.  W.  138,  10 
L.  R.  A.  (N.  S.)  681.  Said  provisions  are  not 
mentioned  in  that  opinion  in  the  Simmons 
Case,  and  appear  to  have  been  entirely  over- 
looked. And,  in  logical  and  ultimate  effect, 
that  enunciation  of  said  proposition  In  that 
former  case  directed  the  assessment  and  col- 
lection of  road  bond  taxes  in  that  road  dis- 
trict upon  a  basis  which  might  result  in  a 
road  bond  tax  rate  within  the  territory  com- 
mon to  both  districts  lower  than  the  road 
bond  tax  rate  applicable  throughout  the  other 
portion  of  that  road  district,  in  contravention 
of  said  section  1  of  article  8.  That  would  be 
the  Inevitable  result  upon  the  basis  of  the 
assessed  valuation  of  real  property  within 
the  two  districts,  respectively;  and  that  is 
the  only  constitutional  or  statutory  basis  for 
determining  the  extent  or  amount  of  such 
bond  issues. 

Now,  it  is  upon  that  practical  rule  so  based 
upon  or  reinforced  or  sui^lemented  by  said 
proposition  concerning  levy  and  collection  of 
taxes  that  relators  stand  in  the  case  at  bar; 
from  which  I  assume  that  said  practical  rule 
and  said  proposition  were  ctmsidered  by  re- 
lators as  a  safe  and  sufficient  guide  in  prep- 
aration and  issuance  of  the  road  bonds  here 
In  controversy.  The  refusal  of  respondent  to 
observe  and  follow  that  rule  in  approving 
bonds  evidently  precipitated  this  suit  t<x 
mandamus.  Consequently,  said  practical  rule 
and  nld  pr(^>oBition  togethw  form  the  very 


warp,  at  least,  of  the  case  at  bar,  and  are  so 
interwoven  into  its  texture  that  the  pending 
issues  between  the  parties  can  hardly  be  fully 
or  satisfactorily  decided  without  considera- 
tion of  hoth  phaiet  or  Ranches  of  said  opin- 
ion in  Simmons  v.  Llghtfoot,  supra;  and, 
inasmuch  as  they  are  Inconsistent,  and  one 
or  the  other  is  therefore  necessarily  erro- 
neous, I  consider  it  both  appropriate  and 
timely  for  this  conrt  to  here  and  now  draw 
between  them  a  definite  line  of  demarkation, 
and  say  plainly,  not  only  that  It  adheres  to 
the  one,  but  that  it  expressly  overrules  the 
other.     Why  not? 

Consequently,  the  sole  remaining  inquiry 
is:  Is  there  really  an  Irreconcilable  conflict 
between  said  practical  rule  and  said  section 
52,  properly  construed?  As  illustrative  tests 
of  that  rule,  let  it  be  applied:  First,  to  the 
(facts  of  an  assumed  case,  in  simplest  form; 
second,  to  the  facts  of  the  Simmons  Case; 
and,  third,  to  the  facts  of  the  case  at  bar. 

Plot  lUuatrating  Assumed  Caae. 
BAD 


*    DralnnKS  Diatrict 

Valuation    .tlOO.OOO.OO 

Normal     bond 

capacity  

Bonds  Issued.... 


Assessed  value  real  p 
Normal  bond  caps 
Bonds  Issued     


ropen.,     ....»4flO,«».OB 

city lOO.OOO.OO 

none. 


A,  B.  C,   D=Dralnage  District 

Assessed   valuation   real    property |UO,000.00 


Normal  bond  capacity  i\i,) 15,000.09 

Drainage  bonds  Issued 12,000.00 


Reserve  -bond   espaelty f  10,000.00 

ID,  F,  O,  D=Road  District. 

Assessed  valuation   real    property |400,000.00 


Normal    bond   capacity    (M) $100,000.00 

Road    bonds   Issued None 

In  the  assumed  case  let  the  road  district 
comprise  four  sections  numbered  1,  2,  3,  and 
4,  respectively,  the  assessed  valuation  of  real 
property  in  each  amonntlng  to  $100,000,  sec- 
tion 4  comprising  a  previously  formed  drain- 
age district  which  has  issued  drainage  bonds 
amounting  to  $15,000.  The  assessed  valua- 
tion of  real  property  in  the  entire  road  dis- 
trict, including-  the  common  territory,  is, 
therefore,  $400,000,  and  one-fourth  thereof, 
representing  the  normal  bond  issuing  capac- 
ity of  the  entire  territory  within  the  road 
district  for  all  or  any  of  the  purposes  men- 
tioned In  said  section  52,  is  $100,000.  Apply- 
ing, now,  said  practical  role:  Dedocting 
from  that  amount  the  amount  of  outstanding 
drainage  bcmds,  $15,000,  previously  Issued  by 
said  drainage  district  against  its  territory, 
which  has  now  become  common  to  both  dis- 
tricts, the  residue,  $85,000,  is  found  to  be  the 
maximum  amooat  of  road  bonds  whldi  said 
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road  district  may  actually  Issue  according 
to  that  rule. 

Now,  it  must  be  conceded  that,  upon  the 
foregoing  assumption  that  the  assessed  value 
of  real  property  is  uniform  throughout  the 
four  sections  comprising  said  assumed  road 
district,  said  issue  of  $S5,000  in  road  bonds 
against  the  entire  road  district  may  truthful- 
ly be  said  to  amount,  -from  a  merely  mathe- 
matical standpoint,  to  an  issue  of  only  $25,- 
000  in  road  bonds  against  each  of  said  sec- 
tions 1,  2,  and  8,  and  of  only  $10,000  against 
said  section  4,  comprising  said  previously  or- 
ganized drainage  district,  and  that  in  said 
drainage  district  the  $10,000  in  road  bonds, 
when  added  to  said  $15,000  in  drainage 
bonds,  would  make  up  for  said  section  4  a 
like  total  of  only  $25,000  in  bonds,  and  tliat, 
upon  that  theory  each  of  the  four  sections 
comprising  said  road  district  would  stand 
bonded  for  only  $25,000,  which  would  not 
exceed  the  restriction  imposed  by  said  article 
3,  I  52,  of  the  Constitution;  wherefore  tlie 
alleged  conflict  with  section  52  Vanishes. 

But  the  problem  involves  more  than  mathe- 
matics. And  the  entire  and  only  course  of 
reasfMilng  upon  which  said  road  bond  issue 
of  $85,000  can  be  considered  valid,  as  not  con- 
flicting with  said  provisions  of  section  52, 
rests  upon  said  asaumption  that  in  estimat- 
ing the  total  capacity  of  the  road  district  to 
issue  road  bonds  said  $85,000  In  road  bonds 
may  be  considered  or  treated  legally  as  dis- 
tributed among,  over,  and  upon  said  four  sec- 
tions in  manner  and  in  proportions  above 
suggested,  and  upon  the  further  assumption 
that  property  within  said  drainage  district  is 
to  be  taxed  for  interest  and  sinking  fund  for 
only  $10,000  of  said  $85,000  issue  of  road 
bonds.  But  both  of  those  indispensable  as- 
sumptions are,  in  my  opinion,  alluringly  yet 
certainly  and  utterly  fallacious;  neverthe- 
less they  seem  to  have  entered  into  and  to 
bave  materially  affected  and  to  have  even 
contrcriUed  the  actual  disposition  of  the  case 
In  Simmons  v.  Lightfoot,  and  I  think  they 
probably  explain  the  genesis  of  said  practical 
rule  therein  formulated  for  ascertaining 
what  amount  of  valid  bonds  may  be  issued. 

To  indulge  said  first  assumption,  to  con- 
sider or  treat  such  road  bond  issue  of  $85,000 
as  so  distributed  to,  over,  or  against  said 
sections  1,  2,  3,  and  4,  not  in  proportion  to 
assessed  valuation  of  real  property  (which  in 
the  assumed  instance  would  mean  equally), 
but  arbitrarily,  in  manner  and  form  herein- 
above shown,  making  the  portion  thereof 
chargeable  against  each  of  sections  1,  2,  and 
3  two  and  one-half  times  as  great  as  the  por- 
tion chargeable  against  section  4,  although 
the  assessed  valuation  of  real  property  Is  the 
same  in  each  section,  is,  I  think,  to  disregard 
the  plain  intent  and  meaning  of  said  section 
52  and  of  said  road  district  statute;  and  to 
undertake  to  justify  that  procedure  by  mak- 
ing the  road  bond  tax  rate  within  the  com- 
mon territory  less  than  that  required  in  the 
other  portion  of  the  road  district  Is,  I  think, 


to  lose  sight  of  and  ignore  said  simple,  yet 
searching,  constitutional  provision  that  "tax- 
ation shall  be  equal  and  uniform." 

Our  Constitution  and  statutes  and  natural 
Justice  are  such  that,  if  the  validity  of  said 
$85,000  road  bond  Issue  be  once  assumed  or 
granted,  each  of  said  sections  must  thence- 
forth be  considered  and  treated  as  charged 
with  its  proportional  one-fourth  thereof,  or 
$21,250;  and  that  sum,  when  added  to  the 
amount  of  said  outstanding  drainage  bonds, 
would  run  the  total  amount  of  such  bonded 
indebtedness  so  chargeable  against  said  com- 
mon territory  up  to  $.36,250,  which  is  $11,250 
In  excess  of  Its  said  constitutional  limit 
And,  Inasmuch  as  different  portions  of  the 
same  road  district  cannot  be  subjected  to  un- 
equal burdens  of  such  bonded  indebtedness 
created  for  the  common  benefit  of  the  entire 
road  district,  said  $85,000  bond  issue,  as  a 
whole.  Is  excessive  to  the  extent  of  four 
times  the  amouut  of  such  excess  against  sec- 
tion 4,  or  $45,000.  Yet,  if  said  practical  rule 
of  the  Simmons  Case  were  correct.  It  would 
become  the  duty  of  the  Attorney  General, 
upon  proper  request,  to  approve  said  oitire 
$85,000  issue  of  road  bonds. 

For  purposes  of  test  and  Ulustraticm  of 
said  rule  it  is  pertinent  to  inquire;  What 
amount  of  valid  road  bonds  may  such  assum- 
ed road  district  really  issue!  Without  pre- 
suming to  lay  down  herein  a  general  rule 
upon  the  subject,  and  limiting  my  remarks 
strictly  to  the  purposes  of  such  test,  I  think 
that,  with  propriety,  I  may  venture  to  say: 
A  dialn  is  no  stronger  than  its  weakest  link. 
A  battleship  squadron  is  no  faster  than  its 
slowest  unit  Water  will  not  rise  above  its 
level  without  pressure.  Likewise  the  maxi- 
mum bond  Issuing  capacity  of  the  assumed 
road  district  is  that  amount  which  bears  to 
one-fourth  of  the  assessed  valuation  of  Its 
real  property  the  same  relation  or  proportion 
which  the  reserve  and  unexercised  bond  is- 
suing capacity  of  the  common  territory,  un- 
der said  section  52,  bears  to  one-fourth  of 
the  assessed  valuation  of  the  real  property 
within  such  common  territory.  Evidently, 
no  such  relation  or  proportion  exists  in  the 
assumed  case  between  an  amount  represent- 
ing one-fourth  of  the  assessed  valuation  of 
the  real  property  within  said  road  district 
and  the  amount  of  outstanding  drainage 
bonds  previously  Issued  by  the  drainage  dis- 
trict against  its  own  territory — the  criteri- 
on embodied  in  said  practical  rule  of  the 
Simmons  Case.  If  those  two  relations  or 
proportions  were  found  to  be  identical  In 
any  Instance,  their  coexistence  would  be 
purely  accidental.  They  were  not  coexistent 
In  the  Simmons  Case. 

Now,  the  maximum  total  capacity  of  the 
common  territory  comprising  said  drainage 
district  in  the  assumed  case  to  issue  bonds 
authorized  by  section  62  Is  limited  to  one- 
fourth  of  the  assessed  valuation  of  Its  real 
property,  or  $25,000.  Const  Tex.  art  3,  S 
62;   Simmons  y.  Lightfoot,  supra;  also  orlc- 
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Inal  opinion  herein  by  Chief  Justice  Brown. 
Consequently,  Inasniuch  as  said  drainage  dis- 
trict has  already  Issued,  and  there  are  out- 
standing against  said  common  territory 
drainage  bonds  amounting  to  $15,000,  the  re- 
serve and  unexercised  total  bond  Issuing  ca- 
pacity of  said  common  territory,  for  purposes 
authorized  by  said  section  52,  Is  only  $10,000, 
which  Is  found  to  be  40  per  cent,  of  one- 
fourth  of  the  assessed  valuation  of  real  prop- 
erty within  said  common  territory.  And  this 
maximum  rate  per  cent.,  representing,  as  It 
does,  the  entire  reserve  bond  Issuing  capacity 
of  said  common  territory  under  said  section 
62,  becomes  and  Is  the  real  measure  of  the 
maximum  proportionate  capacity  of  the  oth- 
er portion  of  said  road  district,  and  thus,  in 
nltlmate  effect,  of  the  entire  road  district,  to 
issue  road  bonds.  In  other  words,  the  capac- 
ity of  the  assumed  road  district  to  Issue  road 
bonds  is  measured,  upon  that  percentage  bas- 
is, by  the  total  reserve  capacity  of  said  com- 
mon territory  to  issue  bonds  of  the  classes 
designated  by  secti(m  62,  and  not  by  the  dif- 
ference between  the  amount  of  snob  bonAa 
previously  Issued  against  said  common  terri- 
tory and  an  amount  representing  one-fourtli 
of  the  assessed  value  of  real  property  within 
the  road  district  The  common  territory  can- 
not be  so  subjected  to  additional  bonded  in- 
debtedness of  that  character  exceeding.  In 
the  aggregate,  an  amount  which,  when  added 
to  its  outstanding  aggregate  bonded  Indebt- 
edness of  that  character,  will  exceed  an 
amount  equal  to  one-fourth  of  the  assessed 
valuation  of  real  property  within  said  com- 
mon territory;  that  Is  to  say.  If  the  drain- 
age district  had  previously  issued,  and  there 
had  then  been  outstanding  against  said  com- 
mon territory  the  full  quota  of  bonds  permit- 
ted by  section  52,  the  assumed  road  district 
could  not  legally  Issue  a  dime's  worth  of 
road  bonds.  Stated  briefly,  such  rate  as  will 
complete  the  maximum  bond  issue  possible  in 
the  drainage  district  becomes  the  maximum 
rate  possible  throughout  the  entire  road  dis- 
trict; a  single  rate  must  prevail  throughout 
the  entire  road  district.  Article  8,  i  1.  And, 
In  practical  application  to  the  facts  of  the 
assumed  ca.se,  said  road  district  therein  can- 
not Issue  road  bonds  in  an  amount  exceed- 
ing 40  per  cent  of  one-fourth  of  the  assessed 
valuation  of  Its  real  property,  or  40  per  cent, 
of  $100,000,  which  amounts  to  $40,000.  Up 
to  that  amount  the  road  district  may  Issue 
road  bonds  without  infringing  upon  either 
section  52  of  article  3  or  section  1  of  article  8 
of  our  Constltutlcm;  but  beyond  that  amount 
it  may  not  go,  in  issuing  road  bonds,  without 
conflict  with  sold  section  52,  or,  having  made 
such  excessive  issue,  it  cannot  levy  and  col- 
lect mlUcicnt  faj-es  to  retire  such  entire  ex- 
cessive issue  without  conflict  with  said  sec- 
tion 1  of  article  8. 

Passing  to  the  facts  of  Simmons  v.  Light- 
foot,  supra,  and  using  the  figures  therein 
given,  the  situation  there  is  found  to  have 
been  substantially  as  follows: 


Plat  Illustrating  Simmons  T.  IilKhtfoot,  106  Tez. 
212,   146   S.  W.  STL 


Drainage  District. 

Valuation    $409.925.00 

Normal  bond  ca- 
pacity      102,481.15 

Bonds  issued gS.O'TO.OO 

Reserve  capac- 
ity       17,481.25 


B 


Assessed  value  real  property.  .tl.420,015.00 

Normal    bond    capacity 355,008.00 

Bonds     Issued None. 


F  O 

Drainage  Dlstrtct=A,  B,  0,  D. 

Asqessed  valuation,   real  property 1409.925.00 

Normal  bond  capacity  (%) 102,181.00 

Drainage  bonds  previously  Issued 85.00^00 

Reaenre  bond   capacity 17,481.00 

Road  Dlstrlct=B,  P.   O,  D. 

Assessed  valuation,  real  property (1,420.015.00 

Normal   bond  capacity    VA) 356.003.00 

Road  bonds  Issued ...None. 

Applying,  now,  said  practical  rule  of  the 
Simmons  Case:  Deducting  from  one-fourtb 
of  the  assessed  valuation  of  the  real  proper- 
ty within  said  road  district,  $353,0a3,  Che 
amount  of  said  drainage  bonds,  $85,000,  the 
remainder  is  $270,003,  and  that,  according 
to  said  rule,  represents  the  amount  of  road 
bonds  which  said  road  district  may  legally 
issue.  That  is  precisely  what  this  conrt 
there  found  in  figures,  and  held  to  be  ap- 
proximately correct,  upon  the  facts  of  that 
record.  But  It  was  there  held  also,  in  ef- 
fect, that  land  in  the  drainage  district  may 
be  taxed  for  the  drainage  l>onds  upon  only 
$102,481— $85,000,  or  $14,481.  Those  figures 
faithfully  reflect  the  fbcts  of  that  case,  and 
the  calculation  is  mathematically  comecc 
substantially  as  there  stated;  the  trouble 
lies  in  the  rule  which  was  there  applied. 
Accordingly,  as  the  bonds  there  tendered  for 
approval  amounted  to  only  $100,000,  the 
court  ordered  the  Attorney  General  to  ap- 
prove them.  However,  it  will  be  noted  that 
the  outstanding  $85,000  in  drainage  bonds 
previously  issued  by  tfie  drainage  district 
amounted  to  a  little  over  20.7  per  cent  of 
the  asse.«sed  value  of  real  property  within 
the  drainage  district,  and  that  said  Issne  of 
$100,000  in  road  bonds  by  said  road  district 
amounted  to  a  little  over  7.04  per  cent  of  the 
assessed  valuation  of  real  property  In  said 
entire  road  district  including  the  drainage 
district.  Consequently,  said  drainage  bonds 
and  the  portion  of  said  $100,000  in  road  bonds 
proportionatelv  an<i  uniformly  chargeable  to 
said  common  territory  together  amounted  to 
a  little  over  27.74  per  cent  of  the  assessed 
valuation  of  real  property  situate  In  such 
common  territory,  or  more  than  2.74  per  cent, 
in  excess  of  the  constitutional  limit  of  one- 
fourth  of  the  assessed  valuation  of  real  prop- 
erty situate  In  said  common  territory. 

It  win  also  be  observed  that,  under  the 
view  announced  In  that  case  regarding  as- 
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sessment  and  collection  of  taxes,  that  com- 
mon territot7  comprising  that  drainage  dis- 
trict is  to  be  taxed  In  an  amount  sufficient  to 
pay  only  a  little  more  than  6.4  per  cent  of 
said  $100,000  in  road  bonds,  although  the 
assessed  value  of  its  real  property  is  a  little 
more  tian  28.8  per  cent  of  the  assessed  valu- 
ation of  real  property  in  that  entire  road  dis- 
trict— a  glaring  Inequality  in  taxation  which, 
as  hereinabove  shown.  Is  denounced  by  said 
section  1  of  article  8  of  the  Constitution. 
Whether  that  ratio  of  un-unlformity  would 
be  substantially  changed  by  the  fact  that  per- 
sonal property  also  Is  taxed  does  not  appear, 
inasmuch  as  the  valuation  of  the  personal 
property  in  either  the  drainage  district  or 
the  road  district  is  not  shown  by  the  opinion 
or  by  the  record  in  the  Simmons  Case.  How- 
ever, if  it  were  so  changed,  it  would,  I  think, 
be  wholly  immaterial  in  principle,  since  such 
change  might  happen  to  alleviate  the  situa- 
tion, in  one  instance,  by  tending  to  render 
taxation  nntform  throughout  the  drainage 
district,  but  in  another  instance,  it  might 
aggravate  the  evil  by  rendering  taxation 
throughout  the  common  territory  stiU  less 
uniform.  Mention  of  that  feature  is  made 
here  because  it  is  presented  by  relators  in 
the  case  at  bar.' 

If  applied  to  the  facts  of  the  Simmons 
Case,  the  method  which  I  have  hereinabove 
suggested  for  determining  the  amonnt  of 
road  bonds  which  might  legally  be  Issued  by 
the  road  district  in  the  assumed  case  would 
result  In  the  conclusion  that  the  maximum 
amount  of  road  bonds  which  the  road  dis- 
trict In  the  Simmons  Case  was  entitled  to 
Issue  was  approximately,  $60,350.65.  In  oth- 
er words,  the  reserve  bond  issuing  capacity 
of  that  drainage  district  was  approximately 
$17,481.25,  which  was  a  little  over  17  per 
cent  of  the  total  bond  issuing  capacity  of 
that  common  territory  under  section  52,  and 
that  same  proportion  of  $400,925,  which  was 
one-fourth  of  the  assessed  valuation  of  real 
property  situate  within  said  road  district  or 
$C0,350.6S  approximately,  represents  the 
maximum  amount  of  road  bonds  which  that 
road  district  might  equally  issue.  Conse- 
quently, my  conclusion  is  that  In  the  Slra- 
mqns  Case  the  amount  of  said  road  bonds 
there  tendered  for  approval,  $100,000,  was 
excessive  to  the  extent  of  $39,640.33  approxi- 
mately, and  the  declination  of  the  Attorney 
Oeneral  to  approve  them  in  that  amount  as 
tendered  was  proper,  and  the  writ  of  man- 
damus there  granted  should  have  been  de- 
nied. The  full  gravity  of  that  decision  does 
not  appear  until  it  is  remembered  that  said 
$100,000  in  road  bonds,  which  the  Attorney 
General  was  there  directed  to  approve,  form- 
ed only  a  relatively  small  share  of  the  $270,- 
003,  approximately,  in  road  bonds  which  that 
opinion  expressly  declared  that  road  district 
then  bad  constitutional  and  statutory  capac- 
ity to  issue,  under  the  facts  of  that  case. 

It  is  plain,  I  think,  that  the  operative  por- 
tions of  said  decision  in  the  Simmons  Case, 


Including  the  grant  of  the  writ  of  manda- 
mus, are  flatly  contradictory  of  the  italicized 
portion  of  the  following  excerpt  from  the 
opinion  In  that  case: 

"While  It  is  true  we  have  held,  as  herein 
stated,  that  two  or  more  districts  for  diCferent 
purposes  may  embrace  the  same  territory  and 
remain  separate  and  distinct  units  or  entities, 
yet  from  this  it  does  not  result  that  the  real 
property  the  subject  of  taxation  is  distinct  in 
such  districts  so  formed.  The  taxable  property 
remains  the  same  while  administered  over  by 
separate  and  distinct  entities,  and  their  joint 
authority  to  create  a  dett  against  thig  property 
is  limited  iy  the  Oomtitution  to  the  aatrregate 
amount  of  one-fourth  of  the  atsetsed  value  of 
tuch  property.  This  seems  to  us  to  be  the 
plain  and  undoubted  lan^uaKe  of  the  section  of 
the  Constitution  under  consideration."  (Ital- 
ics mine.) 

The  reference  therein  was  to  said  section 
62  of  article  3.  • 

Turning  for  final  test  to  the  facts  of  the 
case  at  bar,  in  which  the  road  district  em- 
braces a  part  of  each  of  two  previously  form- 
ed drainage  districts,  each  drainage  district 
having  already  issued  drainage  bonds,  they 
are  found  to  be  substantially  as  below  stated : 

A         .  B        


K  G  J  P 

A,  B,  C,  D=Dralnage  District  No.  S. 

Assessed  real  property  valuation $1,250,031.60 

Normal   bond   capacity S12.Bft7.90. 

Drainage   bonds  Issued 273,000.00 

Reserve  bond    capacity )     37,607.00 

B,  E,  F,  Q=Dralnage  District  No.  8. 

Assessed  real  property  valuation )   699,U8X0 

Normal  bond  capacity 149,797.12 

Drainage  bonds   Issued 127,000.00 

Reserve   bond  capacity )     22,797.11 

H,  I,  J.  K=Road  District. 

Assessed  real   property  valuation )  1S7,10<.70 

Normal    bond    capacity 188.776.87 

Road    bonds    issued OOO.OM.OO 

Reserve    bond    capacity %  186,776.07 

Applying  said  practical  rule  of  the  Sim- 
mons Case  as  I  understand  its  application  to 
the  facts  of  this  case,  the  calculation  stands 
thus:  From  one-fourth  of  the  assessed  valu- 
ation of  real  property  within  the  road  dis- 
trict, $186,776.67,  deduct  the  aggregate 
amount  of  bonds  previously  Issued  by  the 
drainage  districts,  respectively,  $275,000  plus 
$127,00(^=$402,000.    But  that  Is  Impossible; 
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the  subtrahend  betng  larser  than  the  minu- 
end. So  the  attempted  calculation  ends ;  and 
said  rule  fails  here. 

But,  reverting  to  and  applying  here  the 
method  hereinabove  suggested  for  ascertain- 
ing the  amount  of  bonds  which  the  assumed 
road  district  may  issue,  It  is  found : 

(a)  That  outstanding  drainage  bonds  previ- 
ously issued  by  drainage  district  No.  5  ag- 
gregate approximately  22  per  cent  of  the 
asseosed  valuation  of  its  real  property,  and 
outstanding  drainage  bonds  previously  issued 
by  drainage  district  No.  8  aggregate  a  little 
less  than  21.2  per  cent  of  the  assessed  valua- 
tion of  its  real  property. 

(b)  That,  consequently,  the  present  reserve 
capacity  of  the  territory  within  drainage  dis- 
trict No.  8  to  Issue  bonds  authorized  by  said 
section  52  is  less,  proportionately,  than  that 
of  any  other  portion  of  said  road  district; 
wherefore  it  becomes,  by  force  of  said  con- 
stitutional provisions,  the  true  measure  of 
the  present  capacity  of  said  entire  road  dis- 
trict to  issue  road  bonds. 

(c)  That  said  reserve  capacity  of  drainage 
district  No.  8  Is  $22,797.12,  which  is  .1521 
per  coit.  of  one-fourth  of  the  assessed-  valua- 
tion of  real  property  within  said  drainage 
district  No.  8  ($149,797.12);  consequently 
.1521  per  cent  of  $186,776.67,  which  is  one- 
fourth  of  the  assessed  valuation  of  real  prop- 
erty within  said  road  district  or  $28,408.73, 
represents  approximately  the  actual  present 
maximum  power  or  capacity  of  said  road 
district  to  issue  road  bonds.  But  it  would 
not  have  been  proper  for  respondent  to  have 
approved,  as  a  whole,  that  entire  issue  of 
$50,000  in  road  bonds. 

I  concur  In  the  order  overruling  said  mo- 
tion. 

The  foregoing  is  filed  as  merely  an  expres- 
sion of  my  own  individual  views. 


MEMORANDUM  DECISIONS 


BROWN  V.  STATE.  (No.  3557.)  (Court  ot 
Criminal  Appeals  of  Texas.  June  2,  1015.) 
Appeal  from  Criminal  District  Court  Dallas 
County ;  Kobt  B.  Seay,  Judge.  James  Grant 
Brown  was  convicted  of  aggravated  assault  and 
he  appeals.  Affirmed.  C.  O.  McDonald,  Asst. 
Atty.  tten.,  for  the  State. 

HARPER,  J.  Appellant  prosecutes  tliis  ap- 
peal from  a  conviction  for  aggravated  assault 
The  record  before  us  contains  no  bills  of  ex- 
ception, nor  does  a  statement  of  facts  accom- 
pany the  record.  We  have  read  the  motion  for 
a  new  trial,  and  nothing  is  presented  that  can 
be  passed  upon  without  a  statement  of  facts. 
The  judgment  is  affirmed. 


FINE  T.  STATE.  (No,  8699.)  (Court  ot 
Criminal  Appeals  of  Texas.  June  16,  1915^ 
Appeal  from  Somervell  County  Court;  J.  W. 
CbUdress,  Judge.  William  Pine  was  convict- 
ed of  aggravated  assault,  and  he  appeals.    Af- 


firmed.   Cw  C.  McDonald,  Asst  Atty.  Gen.,  fox 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
an  aggravated  assault;  his  punishment  l>eing 
assessed  at  a  fine  of  $26.  There  are  no  bills  of 
exception  in  the  record,  nor  is  the  statement  of 
facts  before  us.  We  are  unable  to  revise  the 
questions  intelligently  with  the  record  in  this 
condition.  The  judgment  therefore  will  be  af- 
firmed. 


GILES  T.  STATE.  (No.  3009.)  (Court  of 
Criminal  Appeals  of  Texas.  June  16,  1915. 
Rehearing  Denied  June  25,  1015.)  Appeal  from 
Criminal  District  Court  Dallas  CJounty;  W. 
Ia  Crawford,  Jr.,  Judge.  Henry  Giles  was  con- 
victed of  robbei7,  and  he  appeals.  Affirmed. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  robbery.  There  is  no  statement  of 
facts  Dor  lull  of  exceptions.  No  question  is 
raised  which  can  i>e  reviewed.  The  judgment 
is  affirmed. 


GOODMAN  v.  STATE.  (No.  3610.)  (Court 
of  Criminal  Appeals  of  Texas.  June  l6,  1915.) 
Appeal  from  Criminal  District  Court,  Dallas 
County ;  W.  I*  Crawford,  Jn,  Judge.  R. 
Goodman  was  convicted  of  robl>ery,  and  he  ai^ 
peals.  Affirmed.  O.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  robbery.  There  is  no  statement  of 
facts,  nor  bill  of  exceptions,  and  no  question  is 
raised  which  can  be  considered  in  the  absence 
of  these.     The  judgment  is  affirmed. 


Ez  parte  HOPKINS.     (No.  3656.)     (Court 

of  Criminal  Appeals  of  Texas.  Jnne  23,  1915.) 
Appeal  from  District  Court  Bexar  County; 
W.  S.  Anderson,  Judge.  Application  by  Mary 
Hopkins,  seeliintr  bail,  for  writ  of  habeas  cor- 
pus. From  a  judgment  refusing  bail,  appli- 
cant appeals.  Reversed.  A.  'B.  Cowen,  Ed- 
ward Dwyer,  and  Edward  Dwyer,  Jr_^aU  of 
San  Antonio,  for  appellant.  C,  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  In- 
dicted for  murder.  She  sued  out  before  the 
district  judge  a  writ  of  habeas  corpus,  seelc- 
ing  bail.  The  court  below  heard  the  evidence, 
and  refused  bail,  from  which  she  appealed.  We 
have  carefully  read  the  evidence  in  this  ease. 
The  Assistant  Attorney  General  concedes  that  it 
is  a  t>ailable  case,  and  in  this  opinion  we  con- 
cur. As  is  usual,  we  do  not  discuss  the  testi- 
mony. The  judgment  denying  bail  is  reversed, 
and  appellant  U  allowed  bail  in  the  sum  of 
$5,000.  Upon  her  entering  into  the  proper 
ttond  as  provided  by  law,  the  officer  having 
custody  of  her  will  release  her. 

ntlBBARD  V.  STATE.  (No.  3608.)  (CJourt 
of  Criminal  Appeals  of  Texas.  June  16,  19150 
Appeal  from  Tarrant  County  Court;  Jesse  Ml 
Brown,  Juds^.  Gene  Hubbard  was  convicted 
of  aggravated  assault  and  he  appeals.  Affirm- 
ed. C  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  of  aggravated  assault  with 
the  lowest  punishment  assessed.  There  is  no 
bill  of  exceptions,  nor  statement  of  facts.  No 
question  is  raised  which  can  be  reviewed  in  the 
absence  of  these.    The  judgmoit  is  affirmed. 

JEFFERSON  v.  STATE.  (No.  3586.) 
(Court  of  Criminal  Appeals  of  Texas.    June  9, 
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1915.)  Appe«l  from  CJrtoinal  District  Court, 
Dallas  County;  Robt  B.  Seay,  Judge.  Jesse 
Jefferson  was  convicted  of  manslaughter,  and 
he  appeals.  Affirmed.  C.  0.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  manslaughter,  and  assessed  the  lowest 
punishment.  There  is  but  one  question  raised 
which  we  can  review,  and  that  is  whether  the 
evidence  was  sufficient  to  sustain  the  verdict. 
We  have  carefully  read  it  We  see  no  necessity 
for  stating  the  facts.  The  evidence  was  amply 
sufficient  to  sustain  the  verdict,  ^e  judgment 
is  afBrmed. 


MOORB  T.  STATE.  (No.  3811.)  (Court  of 
Criminal  Appeals  of  Texas.  June  16,  1916.) 
Appeal  from  Somervell  County  Court;  J.  W. 
Childress,  Judge.  Bodeu  Moore -was  convicted 
of  crime,  and  he  appeals.  Affirmed.  C.  C. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  given  a  fine 
of  $^  for  disturbing  a  congregation  engaged  In 
religious  worship.  The  record  does  not  contain 
a  statement  of  facts  or  bills  of  exception.  There 
being  nothing  to  teviae  or  review,  the  judgment 
wiU  be  affirmed. 


SMITH  ▼.  STATE.  (No.  3004.)  (Court  of 
Criminal  Appeals  of  Texas.  June  16,  19150 
Appeal  from  District  Court,  Coryell  County ;  J. 
H.  Arnold,  Judge.  Joe  Smith  was  convicted  of 
forgery,  and  he  appeals.  Affirmed.  C.  O.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
forgery;  his  punishment  being  assessed  at 
three  years'  confinement  in  the  penitentiary. 
This  record  is  before  us  without  bills  of  excep- 
tion or  statement  of  facts.  In  the  absence  of 
the  evidence,  we  are  unable  to  review  the  ques- 
tions prettented  in  the  motion  for  oew  trial. 
The  judgment  will  be  affirmed. 


Bx  parte  TOLBERT.  (No.  S633.)  (Court 
of  Criminal  Appeals  of  Texas.  June  9,  1915.) 
Appeal  from  District  Court,  Montgomery  Coun- 
ty ;  J.  Llewellyn,  Judge.  Will  Tolbert  was 
charged  with  murder,  and  applied  for  a  writ 
of  habeas  corpus  for  bail.  From  an  order  fix- 
ing the  bond,  he  appeals.  Affirmed.  McOall, 
CSikwford  &  McCall,  of  Oouroe,  for  aa>pellant. 


C.    C.   McDonald,   Asst    Atty.    Gen.,   for   the 
State. 

DAVIDSON,  J.  Upon  a  charge  for  murder, 
relator  resorted  to  a  writ  of  habeas  corpus  for 
bail.  On  the  trial  the  court  fixed  his  bond  at 
$750.  From  this  he  appeaK  Without  going  in- 
to a  statement  of  the  evidence,  or  reasons  for 
the  conclusion  reached,  we  are  of  opinion  the 
judgment  should  be  affirmed;  and  it  is  accord- 
ingly BO  ordered. 


WILLIAMS  T.  STATE.  (No.  3576.)  (Court 
of  Criminal  Appeals  of  Texas.  June  2,  1915.) 
Appeal  from  Criminal  District  Court,  Dallas 
County;  Robt  B.  Seay,  Judge.  J.  E.  Wil- 
liams was  convicted  of  unlawiully  carrying  a 
pistol,  and  appeals.  Affirmed.  C.  O.  McDon- 
ald, Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of  un- 
lawfully carrying  a  pistol.  In  the  absence  of 
a  statement  of  tacts,  no  question  is  raised  in 
the  motion  for  a  new  trial  we  can  review.  The 
judgment  is  affirmed. 


FRAZIER  v.  McHANEY.  (No.  255.)  (Su- 
preme Court  of  Arkansas.  March  22,  1915, 
Rehearing  Denied  June  7,  1915.)  Appeal  from 
Pulaski  Chancery  Court;  Jno.  E.  Martineau, 
Chancellor.  Proceeding  between  John  R.  Fraz- 
ier  and  E.  L.  McHaney,  receiver,  relating  to 
the  collection  of  an  extra  assessment  on  the 
lands  of  a  levee  district  From  a  judgment  for 
the  receiver,  Frazier  appeals.  Reversed  and 
remanded.  Bradshaw,  Rboton  &  Helm  and 
Ratcliffe  &  RatcliJfe,  aH  of  Little  Rock,  for  ap- 
pellant. J.  W.  Blackwood,  of  Little  Rock,  for 
appellee. 

WOOD,  J.  The  question  presented  on  this 
appeal  is  whether  or  not  the  chancery  court 
erred  in  levying  an  extra  assessment  of  20  per 
cent,  on  the  lands  in  the  Fourche  levee  district 
to  pay  the  claims  allowed  by  that  court  for  pre- 
liminary expenses,  as  well  as  for  permanent 
work  done  in  forwarding  the  improvement  con- 
templated by  the  creation  of  the  Fourche  drain- 
age district.  This  cause  is  ruled  by  the  case  of 
Thibault  v.  E.  L.  McIIaney,  as  Receiver,  etc. 
(No.  3.307)  177  S.  W.  877,  and,  according  to  the 
decision  in  that  case,  the  decree  will  be  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  opinion  No. 
3307,  supid. 
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ABANDONMENT. 

See  Oontracts,  €=>303 ;  Municipal  Corporations, 
$=>150;   Vendor  and  Purcbaser,  ®=>SU. 

ABORTION. 

See  Criminal  Law,  «=>534,  761;  Homicide,  9s> 
05,  289. 

ABSTRACTS. 

See  Appeal  and  Error,  ®=s>681,  686. 

ABSTRACTS  OF  TITLL 

See  Vendor  and  Purchaser,  4=335. 

ACCEPTANCE. 

See  Gaartmtr,  4=>7,  26. 

ACCIDENT  INSURANCE. 

See  Insurance,  9=»451-465. 

ACCOMPLICES. 

See  Criminal  Law,  «=»80,  511 ;  Homicide,  <S=> 
306. 

ACCORD  AND  SATISFACTION. 

See  Release. 

«=7  (Tex.Civ.App.)  Where  a  mortgagee  ex- 
pressly stated  that  he  insisted  on  the  full  10 
per  cent,  interest  which  the  notes  called  for 
after  maturity,  his  acceptance  for  several  years 
of  8  4)er  cent  interest  was  not  a  satisfaction  of 
his  claim  for  the  excess. — Schulze  v.  Waco  Land 
&  Trust  Co.,  177  S.  W.  157. 

ACCOUNT. 

S<?e  Appeal  and  Error,  4=31009;   Oorporations, 

ACCOUNT  STATED. 

4=»20  (Mo.)  In  an  action  on  an  account  stated 
for  making  certain  drawings  at  defendant's  re- 
<liiest,  findings  of  trial  judije  held  to  support  a 
judgment  for  plaintiff. — Lesan  Advertising  Ca  ▼. 
Castleman,  177  S.  W.  597. 

ACKNOWLEDGMENT. 

See  Judgment,  <S=>585,  502. 

ACQUIESCENCE. 

See  Boundaries,  4=>40;    Principal  and  Agent, 
<g=>170. 

ACQUITTAL 

See  Criminal  Law,  4=>186. 

ACTION. 

See  Diasnissal  and  Nonsuit. 


ADJOINING  LANDOWNERS. 

See  Boundaries;    Municipal  Corporations,  4=> 
80& 

ADJUDICATION. 

See  Banlcruptcy,  4=»100. 

ADJUSTMENT. 

See  Insurance,  4=>572,  574. 

ADMINISTRATION. 

See  Executors  and  Administrators; 
ship,  4=»25i. 


Partner- 


ADMISSIONS. 

See  Criminal  Imw,  «=>406;   Diyoxoe,  «=>125; 
Evidence,  «s»230-26&. 

ADOPTION. 

See  Frauds,  Statute  of.  «=»1.39. 

«=>4  (Mo.)  In  1875  a  married  woman  with  her 
husband  had  capacity  by  statute  to  adopt  a 
minor  child,  both  in  the  state  of  New  Torlc 
and  in  Missouri.— Lindsley  v.  Patterson,  177  S-. 
W.  826. 

At  common  law  any  i;)er8on  with  contractual 
capacity  could  adopt  a  minor  child  els  his  or 
her  own  son  or  daughter  in  the  same  sense  that 
he  or  she  might  enter  into  any  other  contract- 
Id. 

®=>6  (Mo.)  Act  of  adopted  child  in  returning  to 
her  foster  mother  for  30  years  the  duties  due 
from  a  daughter  to  a  mother  held  sufficient  con- 
sideration to  support  contract  of  adoption  of 
such  child  made  between  the  mother  and  orphan 
asylum.— Lindsley  v.  Patterson,  177  S.  W.  82«. 

Mutual  acceptance  and  performance  by  child 
and  foster  mother  of  duties  incident  to  adop- 
tion contract  for  30  years,  for  2  of  which  the 
mother  was  discovert  through  divorce,  while  the 
20  years  of  her  second  marriage  were  subse- 
quent to  the  Married  Woman's  Act,  held  to 
have  ratified  contract  of  adoption  if  voidable  for 
foster  mother's  coverture. — Id. 

Breach  of  stipulation  to  rear  adopted  child 
in  the  Catholic  faith  by  foster  mother  held  not 
to  invalidate  the  adoption  to  deprive  such  child 
of  the  benefits  to  which  she  was  justly  enti- 
tled under  the  terms  of  the  adoption  contract. 
-Id. 

4=>7  (Mo.)  Where  a  wife  adopted  a  minor  child 
without  the  consent  of  her  husband,  such  hus- 
band's permitting  such  child  to  live  as  a  mem- 
ber of  the  family  was  a  ratification  of  the  con- 
tract of  adoption  by  him  by  his  acquiescence 
and  conduct.— Lindsley  v.  Patterson,  177  S.  W. 
826. 

^=>8  (Mo.)  Adoption  of  child  in  New  York  in 
1875  by  woman,  domiciled  in  Missouri,  followed 
by  return  of  both  to  that  state,  held  valid  though 
the  foster  mother  did  not  join  ber  husband  in 
a  deed  of  adoption  and  adwowledge  it  as  re- 
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quired  by  Wag.  St  c.  28,  |  1.— Liudsley  v.  Pat- 
terson, 177  S.  W.  826. 

9=>I6  (Mo.)  Wkeie  a  wife,  adopting  a  child, 
tliereafter  became  discovert  by  divorce,  lier  re- 
marriage after  two  years  did  not  invalidate 
the  adoption.— Lindsley  v.  Patterson,  177  S.  W. 
820. 

9=321  (Mo.)  By  the  laws  of  this  state  an  adopt- 
ed child  is  competent  to  inherit  property  from 
her  foster  mother  to  the  same  extent  as  though 
such  child  were  such  foster  mother's  natural 
born  child.— Lindsley  v.  Patterson,  177  S.  W. 
826. 

ADVERSE  POSSESSION. 

iSee  Telegraphs  and  Telephones,  ®=9ll ;  Ten- 
ancy in  Common,  9=>15,  16;  Vendor  and 
I'urchaser,  «=3229,  244. 

Z.  NATURE  Ain>  REQUISITES. 

(A)  Acqnlsltlon  of  Rlgrhts  by  Prescription 

in  Generml. 

9=>I3  (Mo.)  To  establish  title  by  adverse  pos- 
session one  must  show  that  he  or  his  predeces- 
sors in  title  during  the  statutory  period  were 
in  the  open,  notorious,  continuous,  exclusive,  un- 
interrupted, and  adverse  possession  under  claim 
of  ownership.- Buford  v.  Moore,  177  S.  W. 
865. 

(B)  Aetnal  Poasesalon. 

9=»I7  (Tenn.)  Possession  of  property  may  be 
established  by  such  use  and  occupation  as  its 
nature  and  character  admits. — BensdorCf  v.  Uih- 
lein,  177  S.  W.  481. 

9=>I9  (Tenn.)  The  inclosure  of  property  is  not 
necessary  to  establish  adverse  possession  where 
inclosure  is  impracticable. — Bensdorff  v.  Uihlein, 
177  S.  W.  481. 

A  small  triangular  lot,  chiefly  valuable  as  a 
means  of  access  to  an  adjoining  store,  is  not 
susceptible  of  inclosure  so  as  to  require  inclo- 
sure to  support  an  adverse  possession. — Id. 

(C)   Tlslble    and  Notortona  Poaaeaaion. 

(3=329  (Tenn.)  The  possession  of  a  small  trian- 
gular lot  between  a  store  and  street  by  paving 
and  usinj;  it  for  access  to  the  store  is  sufficient- 
ly notonous  to  support  adverse  possession. — 
Bensdorff  t.  Uihlein,  177  S.  W.  4fil. 

(D)   Diatinot  and  Bxclaalre  Poaaeaaion. 

0s»36  (Tenn.)  The  use  for  a  public  passway  of 
a  small  triangular  lot  does  not  prevent  an  ad- 
joining owner's  possession  thereof  from  being 
exclusive.- Bensdorff  v.  Uihlein,  177  S.  W.  481. 

(B)  Dnratlon    and    Contlnnity    of   Poases- 

aion. 

9s>47  (Tex.Civ.App.)  The  occupancy  of  unin- 
closed  land  for  the  purpose  of  cutting  timber 
under  authority  from  the  true  owner  was  suf- 
ficient to  break  the  continuity  of  possession  of 
an  adverse  claimant. — South  Texas  Develop- 
ment Co.  V.  Manning,  177  S.  W.  9»8. 
e=>S4  (Tex.Civ.App.)  Where  an  adverse  holder 
resided  on  the  land  in  suit  tor  over  12  years, 
her  title  by  adverse  possession  was  perfected, 
and  where  she  removed  to  an  adjoining  tract 
from  which  she  exercised  control  over  the  land 
in  snit,  she  did  not  lose  her  title. — ^Thompson 
Bros.  Lumber  Co.  t.  Williamson,  177  S.  W. 
687. 

(F)   Hoatlle  Chsraeter  of  Poaaeaslon. 

®=>60  (Mo.)  Where  defendants  in  ejectment 
held  under  a  contract,  they  cannot  defend  on 
the  ground  of  adverse  possession,  unless  the 
contract  is  sufficient  to  make  their  holding  ad- 
verse.—Stellwagen  v.  Grissom.  177  S.  W.  638. 

A  contract,  whereby  defendants  in  ejectment 
were  granted  possession  of  all  lands  that  they 
cleared  and  put  in  cultivation,  upon  the  consld- 
erati(Mi  of  payment  of  taxes  and  upon  specified 


conditions,  was  insufEcicent  to  sustain  a  claim 
of  adverse  possession. — Id. 
€=>73  (Tex.Civ.App.)  A  grantee  under  a  deed 
conveying  school  lands,  who  went  into  posses- 
sion and  paid  taxes,  can  rely  on  the  five-year 
statute  of  limitations,  though  bis  claim  conflicts 
with  patented  land  under  a  senior  survey. — ^His- 
ginbotham  v.  Weaver.  177  S.  W.  632. 
€=>79  (Mo.)  A  sheriffs  deed  to  land  sold  for 
taxes,  which  did  not  include  the  parcel  in  suit. 
but  included  a  separate  tract,  was  not  color  of 
title  thereto. — Laclede  Lend  &  ImproTement  Co. 
V.  Schneider,  177  S.  W.  38a 
4=>8S  (Mo.)  That  none  of  the  officers  or  em- 
ployes of  a  corporation  in  possession  of  land 
cutting  and  removing  timber  thereon  ever 
made  declarations  of  intent  to  hold  the  land 
under  claim  of  ownership  may  be  considered 
in  determining  adverse  possession  by  the  cor- 
poration.—liuford  V.  Moore,  177  S.  W.  865. 
9=>85  (Tenn.)  The  adverse  nature  of  posses- 
sion must  be  shown  by  clear  and  positive  proof, 
and  not  by  inference ;  every  presumption  being 
in  favor  of  a  possession  in  subordination  to 
the  title  of  the  true  owner. — Drewery  v.  Nelma, 
177  S.  W.  946. 

$=»85  (Tex.  Civ.  App.)  Evidence  held  insuffi- 
cient to  establish  defendant's  title  by  limitations 
not  showing  that  the  defendant  in  possession 
notified  plaintiff  of  tiis  attornment  to  the  other 
defendants. — Shaw  v.  Thompson  Bros.  Lumber 
Co.,  177  S.  W.  574. 

(O)  Pmyment  of  Taxes. 

<8=>87  (Ark.)  Under  Acta  1899,  p.  133,  patentees 
of  land,  who  had  lost  title  by  adverse  posses- 
sion, held  to  have  reacquired  title  by  payment 
of  taxes  for  more  than  seven  years  after  al>an- 
donment  of  such  land  by  the  adverse  occupant, 
whereupon  it  reverted  to  a  state  of  nature. — 
Moore  v.  Morris,  177  S.  W.  6. 

®=>89  (Ky.)  One  cannot  acquire  adverse  title 
to  land  by  paying  taxes  thereon  notwithstanding 
the  claimant  asserted  title  under  a  void  tax  deed 
BO  long  as  he  was  out  of  possession. — Kypadel 
Coal  &  Lumber  Co.  v.  MUlard,  177  S.  W.  270, 

<8=395  (Mo.)  Plaintiff,  who  relied  on  title  by 
limitations  acquired  under  Rev.  St.  1909,  { 
1884,  has  the  burden  of  proving  that  neither 
the  defendant  nor  his  predecessors  paid  taxes. — 
Laclede  Land  &  Improvement  Co.  t.  Epright, 
177  S.  W.  386. 

Where  plaintiff  relied  on  title  by  limitations 
under  Kev.  St.  1909,  §  1884,  proof  of  defend- 
ant's nonpayment  of  taxes  may  be  made  by  cir- 
cumstantial evidence.— Id. 

II.   OPERATION  AND  EFFECT. 

(A)  Extent  of  Poaaeaaion. 

4s»96  (Tex.Civ.App.)  Possession  of  a  few  acres 
inclosed  by  a  fence  held  not  tu  ^ive  notice  of 
an  adverse  claim  to  640  acres  included  in  a 
large  pasture. — Bundick  v.  Moore-Cortes  Ca- 
nal Co.,  177  S.  W.  1030. 

4=>97  (Tex.Civ.App.)  Where  a  landholder  part- 
ed with  the  title  acquired  by  a  deed  to  him, 
such  deed  cannot  be  made  the  basis  for  a  claim 
by  his  heirs  of  title  l)iy  limitation  under  the  tive- 
year  statute. — Shaw  v.  Thompson  Bros.  Lumber 
Co.,  177  S.  W.  574. 

$=9lOO  (Mo.)  A  corporation  which  took  actual 
possession  of  part  of  a  parcel  by  its  agents  or 
tenants  may  acquire,  under  Rev.  St  19U9.  $ 
18lr«2,  constructive  possession  of  the  whole. — 
Laclede  I^and  &  Improvement  Co.  v.  Epright, 
177  S.  W.  386. 

<g=>IOO  (Tex.Cir.App.)  Where  the  adverse  hold- 
er knew  the  exact  location  of  the  parcel  of 
land  which  she  claimed,  although  only  part  of 
it  was  under  cultivation,  her  title  extended  to 
the  boundaries  of  her  claim,  though  the  land 
had  never  lieen  surveyed. — Thompson  Bros. 
Lumber  Co.  r.  WiUiamson,  177  8.  W.  887. 
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«s»IOO  (Tez.CiT.App.)  The  occupancy  of  apart 
of  uninclosed  land  by  the  true  owner,  though 
only  for  the  purpose  of  cutting  timber,  carries 
with  it  the  constructive  possession  of  such  part 
of  the  whole  tract  as  is  not  in  the  actual  oc- 
cupancy of  one  claiming  title  by  limitation. — 
South  Texas  Development  Co.  v.  Manning,  177 
S.  W.  9»a 

m.  PlfASING,  EVTOEIfOE,  TRIAX^ 
AND  REVIEW. 


1 1 1  (Mo.)  In  a  suit  to  quiet  title  acquired 
by  limitations,  plaintiff  need  not  plead  that  fact. 
— Laclede  Land  &  Improvement  Co.  v.  £}pright, 
177  S.  W.  386. 

<&=>!  12  (Mo.)  In  an  action  to  try  title  to  land, 
claimed  by  defendant  under  tax  deed  executed 
pursuant  to  Laws  lS(!3-64,  p.  85,  5  2  et  seq.,  the 
burden  was  on  defendant  to  establish  his  pleaded 
adverse  claim  under  the  10  and  30  years'  stat- 
utes of  limitations.— Workman  v.  Moore,  177  S. 
W.  862. 

^=>l  14  (Mo.)  In  action  brought  in  1010,  to  try 
title  to  land  claimed  by  defendant  under  a  tax 
deed  executed  in  1871,  held  that  there  was  no 
evidence  of  any  such  adverse  possession  by  de- 
fendant or  her  predecessors  in  title  as  would 
constitute  a  bar  under  either  the  10  or  30  year 
statutes  of  limitation.— Workman  v.  Moore,  177 
S.  W.  862. 

«=9|I4  (Mo.)  Evidence  held  not  to  show  title 
by  adverse  possession. — Buford  v.  Moore,  177  S. 
W.  865. 

Evidence  held  not  to  show  title  by  adverse 
possesion  to  a  tract  included  within  a  quit- 
claim deed  to  a  grantee  taking  charge  of  an- 
other tract  within  the  boundaries. — Id. 
®=3|I4  (Tex.Civ.App.)  Evidence  held  insnffl- 
cient  to  show  that  defendant  had  prescriptive 
title  to  the  uninclosed  portion  of  laud  in  con- 
troversy.— South  Texas  Development  Co.  v. 
Manning,  177  8.  W.  998. 
®=>II5  (Tex.Civ.App.)  Where  the  evidence  was 
conflicting  on  whether  defendant  had  prescrip- 
tive title  to  the  part  of  the  land  under  fence, 
held  that  the  court  properly  refused  to  instruct 
a  verdict  for  plaintiff  for  all  of  the  land.— South 
Texas  Development  Co.  v.  Manning,  177  S.  W. 

«=>II5  (Tex.CIv.App.)  Where  the  evidence  fail- 
ed to  show  any  use  made  by  defendants  of  a 
portion  of  land  to  which  they  claimed  title  by 
limitation  or  to  show  that  such  portion  was  in- 
closed for  ten  years  prior  to  commencement  of 
the  suit,  held,  that  the  court  properly  directed 
a  verdict  for  plaintiff  as  to  such  land. — Bundick 
V.  Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 

AFFIDAVITS. 

See  Appeal  and  Error,  ®=358C;  Criminal  Law, 
<3=>600,  608,  957,  1156 ;  Forgery,  <e=>7,  29 ; 
Indictment  and  Information,  9=>137;  Judg- 
ment, «=>17,  456;  New  Tnal,  <S=»110,  124, 
140;    Taxation,  «=3642;   Witnesses,  «s>392. 

AFFIRMANCE 

See  Appeal  and  Error,  «=»113S. 

AGENCY. 

See  Principal  and  Agent. 

ALIBI. 

See  Criminal  Law,  ®=>572. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  «=»32(}-335;  Trial, 
«S=»121,  296. 

ALIMONY. 

Sec  Divorce,  <S=»240-287. 


ALTERATION  OF  INSTRUMENTS. 

See   Specific   Performance,    <8=>89;    Tazationr 

€=>2  (Mo.)  The  smallest  material  change  in  a 
written  instrument  will  invalidate  it,  without 
regard  to  the  intent  with  which  the  change  ia 
made.— Carson  v.  Woods,  177  S.  W.  623. 

4=s>8  (Mo.)  The  addition  of  the  name  of  a  wit- 
ness to  a  contract  for  the  sale  of  laud  held  such 
a  material  cliange  as  to  invalidate  the  instru- 
ment—Carson V.  Woods,  177  S.  W.  623. 

AMBIGUITIES. 

See  Contracts,  <8=>176;   Evidence,  <8=»450-4e0. 

AMENDMENT. 

See  Appeal  and  Error,  €=9681;  Continuance, 
«=>30;  Parties,  <S=»95;  Pleading,  «sa236, 
237,  248,  259. 

AMOUNT  IN  CONTROVERSY. 

See  Justices  of  the  Peace,  $=>44, 145. 

ANIMALS. 

€=»26  (Tex.Civ.App.)  One  pasturing  cattle  for- 
a  purchaser,  who  had  given  a  note  and  a  chattel 
mortgage  for  the  purchase  money  and  who  had 
agreed  to  pay  $000  on  account  of  pasturage, 
had  a  lien  upon  the  cattle  remaining  in  his  pos- 
session as  against  the  purchaser  as  security  for 
his  debt.— Harp  v.  Hamilton,  177  S.  W.  565. 
9=344  (Ark.)  An  instruction  held  in  effect  to 
give,  as  the  measure  of  damages,  the  market  val- 
ue of  the  dog  killed.— Kanis  v.  Rogers,  177  S. 
W.  413. 

APPEAL  AND  ERROR. 

See  Courts,  «=>207-247;  Criminal  Law,  «=s> 
1032-1188;  Divorce,  «=»184,  287;  Elections, 
®=>305;  Exceptions,  Bill  of;  Executors  and 
Administrators,  €=>256;  Habeas  Corpus,  ®s> 
113;  Homicide,  <S=>33S-342;  Judgment,  «=» 
707,  713;  Justices  of  the  Peace,  <S=»141-174; 
Partition,  €=>S>4;   Taxation,  i8=>446. 

H.   NATURE   AND    OROTTirDS   OF   AP- 
PELI.ATE  JURISDICTION. 

€=:>22  (Mo.App.)  Although  the  objection  that 
the  Court  of  Appeals  had  no  jurisdiction  be- 
cause the  amount  in  dispute  exceeded  $7,500 
was  raised  after  determination  of  case  by  such 
court,  point  held  to  be  considered  nevertheless.— 
Craton  v.  HnnUinger,  177  S.  W.  816. 

m.  DECISIONS  REVIEWABUB. 
(E)  Nature,  Scope,  mnA  Effect  of  Dedalon. 

(S=»IOI  (Tei.Civ.App.)  Where  an  order  dissolves 
a  temporary  injunction  and  denies  the  applica- 
tion for  the  appointment  of  a  receiver,  the  part 
of  such  order  relating  to  the  receiver  is  not  ap- 
pealable under  Kev.  St.  1911,  art  2079.— Gulf 
Nat  Bank  v.  Base,  177  8.  W.  1019. 

IV.   RIGHT  OF  REVIEW. 
(A)   Peraons  Sintltled. 

(S=>I50  (Tex.Civ.App.)  A  banker  having  de- 
ducted fi-om  the  depositor's  account  the  amount 
of  a  voucher  issued  by  a  school  district  taken 
for  collection,  cannot  complain  because  the  dis- 
trict was  thereafter  garnished. — Lawrence  v.. 
Box  &  Leediker,  177  S.  W.  983. 

V.  PRESENTATION    AND    RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS   OF   REVIEW. 
(A)   I»ae«  and  ftneatlana  in  Liovrer  Conrt. 

9=7170  (Mo.)  Appellant's  objection  that  the  cir- 
cuit court  had  deprived  him  of  his  constitutton- 
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al  rlBht  to  a  trial  by  jury  could  not  be  consid- 
ered by  the  Court  of  Appeals,  where  it  wag  not 
presented  below.— Smith  v.  Glynn,  177  S.  W. 
848. 

«s»l7l  (Mo.App.)  Where  action  for  services 
was  not  submitted  on  theory  that  defendants 
were  partners,  held  that  it  should  be  tried  on 
the  same  thcorv  on  appeal  as  in  the  trial  court 
—Bay  V.  Beam,  177  S.  W.  395. 
<S=>I73  (Mo.)  On  appeal  from  the  denial  of  de- 
fendant's motion  to  quash  an  execution,  only 
points  contained  in  the  motion  to  quash  may  be 
reviewed.— State  v.  Travers,  177  S.  W.  370. 
«=3|74  (Mo.App.)  Objection  to  right  of  plain- 
tiff to  sue  on  an  insurance  policy,  not  urged  be- 
low, held  not  to  be  heard  on  appeal.— Jaggi  v. 
Prudential  Ins.  Co.  of  America,  177  S.  W. 
1064. 

(B)   Objections   and    Motion*,   nnd  Rnlinan 
Thereon. 

<g=»l85  (Ark.)  Plaintiff  in  partition  who  did 
not  question  the  jurisdiction  of  the  court  of 
equity,  but  consented  to  its  determination  of 
the  issues,  could  not  complain  on  appeal  that 
such  court  had  no  jurisdiction. — Cole  v.  Bur- 
nett, 177  S.  W.  1146. 

<&=s>l89  (Ark.)  On  appeal  in  suit  to  set  aside 
partition  sale,  held,  that  it  was  too  late  to  raise 
the  claim  that  the  guardian  of  certain  minors 
had  not  given  a  bond.— Green  t.  Holzer,  177  S. 
W.  903. 

€=>203  (Ark.)  A  defeated  party  may  not  com- 
plain of  a  ruling  on  the  burden  of  proof,  where 
he  made  neither  objection  to  it  nor  alleged  it 
as  a  ground  for  new  trial.— Nutt  ▼.  Fry,  177  S. 
W.  1137. 

€=9209  (Mo.App.)  Though  the  evidence  was  re- 
ceived without  objection  below,  defendant  may 
on  appeal  question  its  probative  effect. — Mc- 
Millan &  Parker  y.  Ball  &  Gunning  Milling  Co., 
177  S.  W.  315. 

<8=92I5  (Tex.Civ.App.)  Under  Acts  33d  Leg.  c. 
59,  assignments  complaining  of  errors  in  the 
charge  cannot  be  reviewed  where  no  objection 
was  taken  below. — International  &  G.  N.  Ry. 
Co.  V.  Frank,  177  S.  W.  168. 
€=>23l  (Mo.App.)  In  an  action  against  a  city 
for  personal  injury  from  stepping  into  a  hole 
in  a  culvert,  mere  objection  as  to  what  plain- 
tiff's witness  knew  about  the  making  of  re- 
pairs on  it  after  the  injury  held  to  preserve 
nothing  for  review. — Browning  t.  City  of  Au- 
rora, 177  S.  W.  685. 

€=>242  (Mo.)  Assignments  of  error,  not  based 
upon  objections  properly  made  and  ruled  upon 
in  the  trial  court,  cannot  be  considered  on  ap- 
peal.—Kiel  V.  Granger,  177  S.  W.  844. 

(C)   Kxceptlona. 

$=3260  (Ark.)  Where  alleged  incompetent  evi- 
dence was  not  excepted  to  below,  its  admission 
cannot  be  questioned  on  appeaL— Kilpatrick  v. 
Rowan,  177  S.  W.  893. 

€=3262  (Tex.Civ>App.)  Plaintiff's  failore  to  ex- 
cept and  assign  error  to  the  refusal  to  submit 
other  issues  does  not  prevent  a  reversal  of  a 
decree  which  fails  to  give  the  relief  to  which  he 
was  legally  entitled  under  undisputed  facts. — 
Arno  Co-operative  Irr.  Co.  v.  I'ugh,  177  S.  W. 
091. 

€=»263  (Tex.Clv.App.)  Assignments  of  error 
complaining  of  the  charge  cannot  be  reviewed, 
where  no  bills  of  exception  were  taken.— Interna- 
tional &  G.  N.  Ity.  Co.  V.  Bartek,  177  S.  W. 
137. 

Under  Acts  33d  Leg.  c.  59,  defendant,  who 
did  not  except  to  an  incorrect  charge,  cannot 
complain  of  the  refusal  of  a  correct  charge 
which  conflicted  therewith.— Id. 
€=s>273  (Mo.)  A  party  cannot,  by  merely  ex- 
cepting to  a  charge,  make  it  the  foundation  for 
an  assignment  of  error  that  it  is  indetinite  or 
incomplete.— De  Ford  t.  Johnson,  177  S.  W.  577. 


(D)  Motions  tor  Re'*r  TriaU 

<S=3286  (Mo.Appb)  For  review  of  dismissal. 
where  motion  to  dismiss  is  not  a  substitute  for 
demurrer,  but  raises  an  issue  of  fact,  a  mo- 
tion for  new  trial  is  necessary. — Southwest  Nat. 
Bank  of  Kansas  City  v.  McDermand,  177  S.  W. 

iioe. 

€=>30l  (Ark.)  A  defeated  party  may  not  com- 
plain of  a  ruling  on  the  burden  of  proof,  where 
he  neither  made  objection  to  it,  nor  alleged  it 
as  ground  in  his  motion  for  new  trial. — Nutt  v. 
Fry,  177  S.  W.  1137. 

<S=>30I  (Mo.)  A  modification  of  an  instruction, 
such  as  made  it  an  instruction  of  the  court,  held 
not  reviewable,  when  no  complaint  thereof  was 
made  in  defendant's  motion  for  a  new  trial. — 
Matthews  v.  Central  Coal  &  Coke  Co.,  177  S. 
W.  650. 

Under  Rev.  St  1909,  $  2081,  an  objection  that 
an  instruction  given  for  plaintiff  conflicted  with 
instruction  given  for  defendant  could  not  be 
considered  when  raised  for  the  first  time  on  ap- 
peal, and  not  presented  in  the  motion  for  new 
trial.— Id. 

€=>302  (Mo.)  Grounds  assigned  for  new  trial 
held  sufficient  to  require  the  Supreme  Court  to 
determine  whether  there  was  any  law  or  evi- 
dence which  could  sustain  the  judament — Mu- 
nicipal Securities  Corporation  v.  Kansas  City, 
177  S.  W.  850. 

€=s>302  (Mo.App.)  Where  the  only  obje<-tion  to 
the  admission  or  exclusion  of  evidence  urged  in 
the  motion  for  a  new  trial  was  the  unconsti- 
tutionality of  an  admitted  ordinance,  no  other 
question  can  be  considered. — Speer  ▼.  South- 
west Missouri  R.  Co.,  177  S.  W.  329. 

VII.   REQinSITES  Airo  PROCEESIHGW 
FOR  TRANSFER   OF    CAUSE. 

(B)  Petition    or    Prayer,    Allowance,    tin* 

Certificate  or  AtHda-rlt. 

<S=>368  (Ark.)  Under  Kirby's  Dig.  |  1188,  ap- 
peal from  order  granting  new  trial  held  inef- 
fectual and  to  be  dismissed  in  the  absence  of 
a  stipulation  for  judgment  absolute  in  case 
of  aflirmance.— Yowell  ▼.  Ft  Smith  Pure  Milk 
Co.,  177  S.  W.  4. 

(D)  Writ  of  Error,  Citation,  or  Biotlce. 
fts«407  (Tex.Civ.App.)  Under  Vernon's  Saylea' 
Ann.  Civ.  St  1914,  arts.  2092  2095,  *eJd,  that 
the  appellate  court  was  without  jurisdiction 
where,  without  any  showing  that  the  officer 
was  unable  to  serve  the  defendants  in  error, 
citation  was  served  directly  on  their  counsel. — 
Mims  T.  Booster,  177  S.  W.  513. 

X.  RECORD  AND  PROCEEDINOS  NOT 

IN  RECORD. 

(A)  Mnttern  to  be  Sbowm  br  Record. 

i8=s»499  (Tex.Civ.App.)  Refusal  of  requested 
charges  will  not  be  reviewed  where  the  bills  of 
exceptions  do  not  show  that  the  charges  were 
presented  to  the  court  and  submitted  to  op- 
posing counsel  as  required  by  Acts  33d  Leg.  c 
50.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hargrave, 
177  S.  W.  509. 

€=»499  (Tex.Clv.App.)  Where  bills  of  exception 
did  not  show  what  objection  was  urged  to  the 
introduction  of  evidence,  asbignments  of  error 
to  the  exclusion  of  such  evidence  could  not  be 
considered  on  appeal.— M.  Alexander  &  Co.  v. 
Fletcher  &  Whitfield,  177  S.  W.  514. 
(S=350l  (Tei.Civ.App.)  Where  the  bill  of  ex- 
ceptions did  not  show  that  defendants  objected 
to  the  refusal  of  requested  charges,  the  refusal 
cannot  he  reviewed.-Oleveland  v.  Stanley,  1~7 
S.  W.  1181. 

(C)  Nece»i»lty  of  Bill  of  Bzceptlons,  Case, 

or  Statement  of  Facta. 

<3=»544  (Mo.App.)' For  review  of  dismissal, 
where  motion  to  dismiss  is  not  a  substitute  for 
demurrer,  but  raises  an  issue  of  fact,  a  bill 
ol    exceptions    is    necessary.— Southwest   Kat. 
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Baok  of  Eansae  City  V.  McDennand,  177  S. 
W.  1106. 

^=544  (Tex.CiT.App.)  Under  Acts  SSd  Iieg. 
•c.  59,  the  giving  or  refusal  of  charges  cannot  be 
reviewed  by  an  appellate  court  unless  bills  of 
exception  are  taken  to  the  court's  action. — Nel- 
son V.  Boggs,  177  S.  W.  1005. 
^=»544  (Tei.Civ.App.)  Assignments  of  error 
-complaining  of  the  refusal  of  instructions  could 
not  be  considered  on  appeal,  where  the  record 
did  not  contain  any  bills  of  exceptions. — Bun- 
dick  V.  Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 
®=>545  (Mo.)  Where  no  motion  for  a  new  trial 
and  no  bills  of  exceptions  were  presented  in  the 
trial  court,  the  Supreme  Court  can  review  noth- 
ing excppt  matters  presented  by  the  record 
proper.— Stevenson  v.  Smith,  177  S.  W.  614. 
^=3548  (Tex,Civ.App.).  Assigrnments  of  error 
complaining  of  the  admission  of  evidence  cannot 
be  considered  where  there  is  no  bill  of  excep- 
tions.— St.  Louis  Southwestern  Ky.  Co.  of  Texas 
V.  Hassell,  177  S.  W.  018. 

<BI>  Abstracts  of  Record. 

«=358l  (Mo.App.)  Despite  rule  26  (169  S.  W. 
xv),  which  is  the  same  as  Supreme  Court  rule 
32  flfiO  S.  W.  xi),  an  abstract  is  insufficient  to 
present  for  review  matters  of  exception,  where 
the  abstract  of  the  record  proper  fails  to  show 
the  tiling  of  a  motion  for  new  trial  and  the 
•overruling  thereof.— Clark  v.  Clark,  177  S.  W. 
1077. 

€=»586  (Mo.)  An  abstract,  though  ft  does  not 
conform  to  Supreme  Court  rule  13  (1G9  S.  W. 
ix),  but  which  is  sufficient  to  enal>le  the  court 
to  understand  the  points  presented,  is  good. — 
Winipey  v.  I./edford,  177  S.  W.  302. 
®=>586  (Mo.)  In  view  of  Supreme  Court  rule 
32  (169  S.  W.  xi),  hrld  that  the  abstract  of  the 
record  showed  an  affidavit  for  a  bill  and  a  mo- 
tion for  new  trial. — Municipal  .Securities  Cor- 
poration V.  Kansas  City,  177  S.  W.  856. 

<I)   Detects,    Objections,   Amendment,    and 
Uorreetlon. 

^=>635  (Mo.App.)  Appellate  court  held  not  to 
consider  matters  of  exception,  but  to  review 
«ase  onl^  on  record  proper  where  abstract  did 
not  distinguish  between  record  and  proceedings 
made  part  of  it  by  bill  of  exceptions. — Meyer  v. 
Nischwitz,  177  S.  W.  794. 
«=>639  (MoiApp.)  Where  abstract  of  record 
proper  does  not  show  filing  of  motion  for  new 
trial,  or  any  steps  taken  to  perfect  an  appeal, 
the  bill  of  exceptions  cannot  be  considered  to 
remedy  such  deficiencies,  only  the  certified  copy 
of  judgment  and  order  allowing  appeal  can  be 
looked  to.— Meyer  v.  Nischwitz,  177  S.  W.  794. 

(K)   ttneations  Presented  for  Re^Ievr. 

^=9681  (Ky.)  Amended  petition  not  made  part 
of  the  record  or  embodied  in  bill  of  exceptions 
cannot  be  considered  on  appeal  from  judgment 
sustaining  demurrer  to  and  dismissing  original 
petition.— Gorrell  v.  Horida  B'arms  Co.,  177  S. 
W.  442. 

€=3690  (Mo.App.)  Where  a  franchise  was  ex- 
cluded from  evidence  on  objection  that  a  con- 
flicting ordinance  was  subsequently  passed,  the 
failure  of  the  record  to  show  the  relative  dates 
cannot  be  relied  on  on  appeal. — Speer  v.  South- 
west Missouri  R.  Co.,  177  S.  W.  329. 
^=9692  (Tex.Civ..\pp.)  Where  the  evidence 
sought  to  be  elicited  from  a  witness  is  not  set 
out,  error  in  excluding  it  was  not  shown. — J.  W. 
Carter  Music  Co.  v.  Evans,  177  S.  W.  1014. 
«=>695  (Mo.App.)  The  Court  of  Appeals  can- 
not determine  whether  there  was  no  substan- 
tial evidence  to  support  a  finding,  when  the 
abstract  of  the  record  shows  on  its  face  that 
only  a  part  of  the  testimony  has  been  brought 
up.— Stowell  V.  Dickson,  177  S.  W.  1080. 


«=>697  (Mo.App.)  A  recital,  in  the  bill  of  ex- 
ceptions, that  the  evidence  was  all  that  was  of- 
fered and  introduced  "that  is  in  any  way  ma- 
terial to  the  questions  raised  in  this  court," 
cannot  be  accepted  as  a  statement  that  the 
evidence  shown  was  all  of  the  evidence  heard. — 
Stowell  V.  Dickson,  177  S.  W.  1080. 

XT   ASSIONMEITT   OF  ERRORS. 

€=>7I9  (Tex.C^v.App.)  In  the  absence  of  a 
proper  assignment  raising  the  question,  the 
court  cannot  decide  that  a  surety  on  a  bond  was 
released  trom  liability  by  the  act  of  the  obligee. 
—Friedman  v.  Huntsville  Cotton  Oil  Co.,  177 
S.  W.  573. 

®=>724  (Tex.Civ.App.)  An  assignment  of  error 
followed  by  words  and  references  to  pages  of 
the  transcript  will  not  be  considered. — 1'  riedmau 
V.  Huntsvilfe  Cotton  Oil  Co.,  177  S.  W.  573. 

An  assiKiiment  of  error  which  is  vague  and 
indefinite  and  submitted  as  a  proposition  will 
not  be  considered. — Id. 

9=>724  (Tex.Civ.App.)  Errors  of  law  apparent 
on  the  face  of  the  recoi-d  require  consideration, 
regardless  of  the  sufficiency  of  the  afsignmcnts 
and  brief. — A  mo  Co-operative  Irr.  (jo.  v.  I'ugh, 
177  S.  W.  901. 

®=»728  (Mo..\pp.)  A  contention  of  error  in  re- 
fusing to  strike  testimony  "pages  "  held 

not  to  sustain  appellant's  burden  of  pointing  out 
error. — Walker  v.  Mfidern  Woodmen  of  America, 
Camp.  No.  5111,  177  S.  W.  331. 
®=>733  (Tex.Civ.App.)  Assignments  of  error 
that  a  judgment  is  contrary  to  law  and  evi- 
dence, is  unsupported  by  evidence,  and  by  a  pre- 
ponderance of  evidence,  are  too  general. — Fried- 
man V.  Huntsville  Cotton  Oil  Co.,  177  S.  W. 
573. 

<S=»737  (Tex.Civ.App.)  Under  Rev.  St.  1895. 
art  1018,  assignment  of  error  that  court  erred 
in  overrul'ng  general  and  special  demurrers  to 
answer,  held  too  general,  there  being  several  ex- 
ceptions.—Nelson  v.  Boggs,  177  S.  W.  1005. 

€=>738  (Tex.Civ.App.)  An  assignment  com- 
plaining of  two  distinct  rulings,  one  relating  to 
the  admission  and  the  other  insufficiency  of 
evidence,  is  too  general,  and  will  not  be  con- 
sidered.—Shaw  V.  Thompson  Bros.  Lumber  Co., 
177  S.  W.  574. 

^=3742  (Tex.Civ.App.)  An  assignment  of  er- 
ror to  the  exclusion  of  certain  evidence,  the 
proposition  and  statement  under  which  related 
to  different  evidence,  will  be  overruled. — Turner 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  177  S. 
W.  204. 

Assisinments  of  error,  the  first  of  which  failed 
to  state  any  evidence  raising  the  issues  thereby 
presented  and  the  others  of  which  referred  to 
the  statement  under  the  first  assis^nment  though 
they  raised  different  issues,  will  not  be  con- 
sidered.— Id. 

<8=>742  (Tex.Civ.App.)  Where  neither  of  two 
assignments  of  error  was  briefed  as  a  proposi- 
tion, no  proposition  was  made  thereunder,  and 
no  statement  of  the  evidence  In  support  of  the 
contention  made  was  subjoined  to  either  of 
them,  such  assiijnments  were  not  presented  for 
consideration. — M.  Alexander  &  Co.  v.  Fletcher 
&  Whitfield,  177  S.  W.  514. 
©=9742  (Tex.Civ.App.)  Assignments  of  error 
followed  by  their  respective  propositions  held 
not  to  inform  the  court  as  to  the  respects  in 
which  plaintiff  in  error  desired  to  attack  the 
verdict.— W.  II.  Norris  Lumber  Co.  v.  Harris, 
177  S.  W.  515. 

References  to  a  statement  of  facts  are  not 
statements  under  the  as.-agnments  of  error, 
within  the  requirements  of  the  rules. — Id. 

iS=>742  (Tex.Civ.App.)  An  assignment  of  error 
complaining  of  a  finding  of  fact  supported  by 
testimony  will  be  overruled  in  the  absence  of 
any  statement  showing  wherein  the  finding  is 
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incorrect.— Friedman  T.  HuntSTille  Cotton  Oil 
Co.,  177  S.  W.  573. 

4=>742  (Tez.Cir^App.)  Aseignmcnt  of  error 
complaining  tliat  court  permitted  defendant  to 
open  and  close,  held  not  entitled  to  considera- 
tion, there  being  no  proposition  and  no  saffi- 
cient  statement,  and  so  far  as  appeared  the 
court's  action  being  proper. — Nelson  v.  Boggs, 
177  S.  W.  1005. 

XH.   BRIEFS. 

€=>757  (Tex.Civ.App.)  Assignments  of  error 
not  shown  by  the  brief  to  have  been  embodied 
in  the  motion  for  a  new  trial  will  not  be  con- 
sidered.—W.  H.  Norris  Iiumber  Co.  v.  Harris, 
177  S.  W.  515. 

$=>758  (Mo.)  Assignments  complaining  of  the 
admission  of  incompetent  evidence  will  not  be 
reviewed  where  the  objection  was  not  kept  alive 
by  the  briefs. — Municipal  Securities  Corporation 
V.  Kansas  City,  177  S.  W.  856. 
^=>758  (AIo.App.)  Where  the  only  objection  to 
the  admission  or  exclusion  of  evidence  urged  in 
the  briefs  was  the  unconstitutionality  of  an 
admitted  ordinance,  no  other  question  can  be 
considered.- Speer  v.  Southwest  Missouri  R.  Co., 
177  S.  W.  329. 

^=»758  (Tex.Civ.App.)  Errors  of  law  apparent 
on  the  face  of  the  record  require  consideration 
regardless  of  the  sufficiency  of  the  assignments 
and  brief.— Amo  Co-operative  Irr.  Co.  v.  Pugh, 
177  S.  W.  991. 

iS=5758  (Tex.Civ.App.)  The  question  of  the 
trial  court's  jurisdiction  is  reviewable,  though 
no  assignment  of  error  is  presented  in  appel- 
lant's briet — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Berry  &  Slauter,  177  S.  W.  1187. 

XV.    HEARING  AND  REHEARING. 

^=3833  (Mo.App.)  Filing  of  motion  for  rehear- 
ing by  telegraph  on  the  last  day  allowed,  fol- 
lowed by  fifing  in  writing  two  days  thereafter, 
held  late.— Holman  v.  City  of  Macon.  177  S. 
W.  1078. 

XVI.  REVIEW. 
(A)   Scope  and  Exteat  la  Qeneral. 

€=>837  (Mo.)  On  appeal  from  a  judgment  for 
defendant  on  demurrer  to  the  petition,  state- 
ments  in  the  brief  to  the  evidence,  cannot  be 
considered  in  aid  of  the  allegations  of  the  peti- 
tion.—Wolf  v.  Brooks,  177  S.  W.  337. 
«s>843  (Ky.)  The  court  will  not  decide  ab- 
stract questions.— Mitchell  v.  Knox  County  Fis- 
cal Court,  177  S.  W.  279. 
«=>843  (Tex,Civ.App.)  The  question  of  error 
in  submitting  the  right  of  a  materialman  to 
apply  payments  by  the  contractor  to  other  ac- 
counts is  abstract,  where  the  jury  specially 
found  an  express  promise  by  the  owner  to  pay 
the  account.— Grant  v.  Alfalfa  Lumber  Co.,  177 
S.  W.  536. 

®=>846  (Mo.)  Where  the  pleadings  presented  a 
mere  contest  between  legal  titles,  and  ttie  find- 
ing was  generally  for  defendant,  the  appellate 
court  could  not  review  the  sufficiency  of  the 
evidence  to  show  undue  influence  in  obtaining 
defendant's  deed ;  no  instructions  having  been 
asked  or  given.— Brandt  v.  Bente,  177  S.  W. 
377. 

^=»854  (Mo.)  Although  the  circuit  court,  in 
granting  new  trial  on  motion  therefor,  specified 
no  reason,  as  required  by  Rev.  St  1909,  §  2023, 
a  ruling  will  be  afiirmed  if  one  of  the  grounds 
in  the  motion  on  the  facts  in  the  record.  Justi- 
fies it. — Gray  v.  Missouri  Lumber  &  Mining 
Co.,  177  S.  W.  595. 

^=>854  (Mo^pp.)  Omission  of  trial  court  to 
specify,  in  order  granting  new  trial,  the  ground 
on  which  it  was  based,  as  required  by  Rev.  St. 
1909,  I  2023,  held  not  to  call  for  reversal  if  the 
order  could  be  sustained  on  any  ground  specified 
in  the  motion. — Farmers'  &  Merchants'  Bank  t. 
Mnnson,  177  S.  W.  778. 


®=s>856  (Mo.)  An  order  granting  a  new  trial 
will  not  be  disturbed,  where  it  is  sustainable 
on  any  ground  on  the  facta  shown  by  the  rec- 
ord.— ^Laclede  Land  &  Improvement  Go.  t.  Bp- 
right,  177  S.  W.  386. 

(B)   Interlocatory,  Collateral,  aad  Sapple- 
memtary  Prooeedtnara  aad  <taeatlona. 

«==872  (Ark.)  Under  Kirby's  Dig.  f  1199.  er- 
rors in  foreclosure  decree  held  not  reviewable  on 
appeal  from  order  confirming  sale;  transcript 
having  been  filed  more  than  a  year  after  the 
foreclosure  decree. — Smith  v.  First  Nat.  Bcuik 
of  De  Witt,  177  S.  W.  895. 

(C)  Parties  Entitled  to   Allegre  Krror. 

€=)>877  (Mo.)  Where  a  mortgagee  was  made  a 
defendant  in  partition,  and  answered,  setting 
up  his  interests,  which  were  recognized  by  the 
decree  to  his  satisfaction,  plaintiff  cannot,  on 
appeal,  contend  that  the  mortgagee's  rights 
were  not  considered. — Grogan  v.  Grogan,  177  S. 
W.649. 

®=3882  (Ark.)  Defendant,  procuring  transfer  of 
cause  from  the  circuit  court  to  the  chancery 
court,  nuiy  not  complain  of  the  transfer. — Scott 
v.  McOraw,  Perkins  &  Webber  Co.,  177  S.  W. 
901. 

®=9882  (Mo.App.)  Where  the  trial  court  gave 
all  of  defendant's  requested  instructions  aa  to 
imputed  negligence,  which  fully  covered  the 
defenses  as  pleaded  and  developed  by  the  tes- 
timony, the  correctness  of  such  instructions  can- 
not be  considered  on  defendant's  appeaL— Speer 
V.  Southwest  Missouri  B.  Co.,  177  S.  W.  329. 
^=>882  (Mo.App.)  Question  whether  plaintiff 
did  not  know  he  was  Iwlstering  up  his  case  witlk 
something  that  was  not  true,  being  highly  im- 
proper, held  that  defendant  could  not  complain 
that  court  said  it  was  improper  and  was  taking 
advantage  of  the  witness. — Krallmau  v.  Potash- 
nick,  177  S.  W.  697. 

€s>882  (Mo.App.)  Any  error  in  plaintiff's'  in- 
struction held  adopted  by  defendant  by  request- 
ing charge  with  like  omission. — Uolman  v.  City 
of  Macon,  177  S.  W.  1078. 

(B)  Preaamptlonm 

$sa90l  (Mo.App.)  It  is  for  the  appellant  t» 
show  that  the  verdict  or  judgment  is  anfoundedj. 
and  if  he  fails  to  do  so  the  action  of  the  trial 
court  is  presumed  to  be  correct. — Stowell  y. 
Dickson,  177  S.  W.  1080. 

$=>909  (Ark.)  In  suit  to  set  aside  partitioin 
sale,  held,  that  it  would  be  presumed,  in  view  of~ 
the  record,  that  the  court  made  all  necessary  oi^ 
ders  for  the  protection  of  minors,  and  that  the 
minors'  guardian  gave  a  bond.— <}reen  v.  Holier, 
177  S.  W.  903. 

^=>9I6  (Tex.Civ.App.)  An  exception  to  a  peti- 
tion for  misjoinder  of  causes  of  action,  not 
called  to  court's  attention,  is  presumptively 
waived.— United  S.  S.  Co.  v.  Houston  Parking 
Co.,  177  S.  W.  670. 

®=>927  (Mo.App.)  In  reviewing  a  ruling  on  a 
demurrer  to  tlie  evidence,  the  appellate  court 
must  view  the  evidence  most  favorably  to  plais- 
tiS.— Jaggi  T.  Prudential  Ins.  Co.  of  America. 
177  S.  W.  1064. 

€=3927  (Mo.App.)  In  passing  on  a  ruling  on 
a  demurrer  to  the  evidence,  the  appellate  court 
must  give  plaintiff  the  benefit  not  only  of  every 
part  of  the  evidence,  but  also  of  every  legiti- 
mate inference  which  reasonable  men  might 
reasonably  draw  therefrom. — Stowell  v.  Dick- 
son, 177  S.  W.  1080. 

<S=>934  (Ark.)  Overruling  of  exception  to  con- 
firmation of  sale  under  foreclosure  decree  held 
presumptively  correct,  where  no  evidence  in  sup- 
port of  the  exception  was  offered. — Smith  ▼. 
First  Nat  Bank  of  De  Witt  177  S.  W.  895. 
13=9934  (Tex.Civ.App.)  Where  defendant  did 
not  request  the  submission  of  an  issue  to  the 
jury,  it-  must,  in  support  of  the  judgment,  be- 
presumed  that  the  trial  court  decided  inch  iaaue- 
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in  favor  of  plaintifF,  for  whom  it  rendered  Jndg- 
ment.— Hamilton  y.  Fireman's  Fund  Ins.  Co., 
177  S.  W.  173. 

«=>934  (Tex.Civ.App.)  Where  plaintiffs  re- 
qnested  the  submission  of  proper  issues  as  to 
contributory  negligence,  Tirhich  were  refused,  no 
presumption  on  that  issue  will  be  indulged  in 
aid  of  a  judgment  for  the  defendant.— Turner  v. 
Missouri,  K.  &  T.  Ry.  Ca  of  Texas,  177  S. 
W.  204. 

It  is  not  necessary  for  plaintiff  to  request  the 
submission  of  special  issues  as  to  matters  of  de- 
fense to  escape  the  presumption  of  a  finding 
adverse  to  him  on  such  issues  in  support  of  a 
judgment  for  d^Eendant. — Id. 

(F)  Dlaeretton  of  Iiovrer  Court. 

®=>95S  (Mo.)  An  order  allowing  additional 
compensation  to  a  receiver,  though  resting  in 
the  court's  discretion,  will  he  reversed,  where  it 
was  manifestly  wrong,  under  the  facts  shown 
by  the  record. — Graham  v.  Hundley  Dry  Goods 
Co.,  177  S.   W.  600. 

®s>970  (Ark.)  The  action  of  the  court  in  iper- 
mitting  plaintiff  to  introduce  evidence  after  he 
had  rested  will  not  be  disturbed,  in  the  absence 
of  manifest  abuse  of  discretion. — ^Nutt  v.  Fry, 
177  S.  W.  1137. 

^=»977  (Mo.App.)  A  motion  for  new  trial, 
granted  under  a  mistake  of  law,  will  be  reversed 
on  appeal,  unless  it  can  be  upheld  on  some  other 
ground  in  the  motion.— Sparkman  v.  Wabash  R. 
Co.,  177  S.  W.  703. 

@=>979  (Mo.)  In  {(ranting  new  trials  because 
the  verdict  is  against  the  weight  of  the  evi- 
dence, the  trial  court's  discretion  will  not  be 
reviewed,  except  for  abuse. — Gray  v.  Missouri 
Lumber  &  Mining  Co.,  177  S.  W.  595. 

(G)  q.aestlona  of  Fact,  Verdicts,  and  Find- 
ings. 

€=3999  (Ark.)  The  jury  are  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight  of 
their  tesUmony,  and  their  verdict  cannot  be  dis- 
turbed.—Faulkner  V.  Crawford,  177  S.  W.  35. 
^=>999  (Mo.App.)  The  court  on  defendant's 
appeal  must  take  the  evidence  in  its  most  favor- 
able light  for  plaintiff. — Fellhauer  v.  Quincy,  O. 
4  K.  C.  K.  Co.,  177  S.  W.  795. 
€=9999  (Mo.App.)  On  appeal  from  a  verdict  for 
plaintiff,  the  evidence  in  his  behalf  must  be  ac- 
cepted at  its  full  face  value— Cross  v.  Chica- 
go, B.  &  Q.  K.  Co.,  177  S.  W.  1127. 
®=3l00l  (Tex.Civ.App.)  A  judgment  based  on 
findings  of  fact  reasonabb'  supported  by  evi- 
dence, will  be  affirmed.— O'Neil  v.  Gibson,  177 
S.  W.  183. 

®=3|001  (Tex.Civ.App.)  The  appellate  court 
cannot  disturb  a  verdict  supporteid  by  substan- 
tial evidence. — Southern  Traction  Ck>.  v.  Hul- 
bert,  177  S.  W.  551. 

®=>i002.  A  verdict  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 
—(Ark.)  Kilpatrick  v.  Kowan,  177  S.  W.  893; 

St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Duncan,  Id. 

1132; 
(Mo.  App.)  Rourke  v.  Holmes  St  Ry.  Co.,  177 

S.  WT  1102. 
€c=3l002  (Ky.)  Finding  of  a  junr  on  conflicting 
evidence  will  not  be  reviewed. — Joiner  v.  Pryor, 
177  S.  W.  253. 

9=»I002  (Mo.)  The  weight  of  the  evidence  on 
controverted  point  will  not  be  reviewed  by  the 
amellate  court. — Matthews  v.  Central  Coal  & 
Coke  Co.,  177  S.  W.  650. 

4=3 1 003  (Tex.Civ.App.)  Though  there  is  a  con- 
flict in  the  evidence,  appellate  courts  can  set 
aside  a  verdict  against  such  a  preponderance  of 
the  evidence  as  to  be  clearlv  wrong. — American 
Nat.  Ins.  Ca  v.  Fulghuei.  177  S.  W.  1008. 
«::^I005  (Mo.App.)  The  trial  court's  denial  of 
a  motion  for  new  trial  based  on  conflicting  affi- 


davits is  conclusive  on  appeal — O'Brien  v.  He- 
man,  177  S.  W.  805. 

«s>l008  (Mo.)  Where  an  action  at  law  is  tried 
by  the  court  without  instructions,  the  facts  on 
which  the  court  bases  its  judgment  are  not  re- 
viewable on  appeal. — Buford  v.  Moore,  177  S. 
W.  865. 

$=»IOOS  (Mo.App.)  On  appeal  from  a  judg- 
ment based  on  a  general  finding  for  defendant 
and  without  requested  declarations  of  law  or 
findings  of  fact,  defendant's  evidence  must  be 
given  its  fullest  probative  force,  and  the  judg- 
ment affirmed  if  the  finding  is  justified  on  any 
theory  of  the  law  applicable  to  the  case. — Walk- 
er V.  Modem  Woodmen  of  America,  Camp.  Xo. 
5111,  177  S.  W.  .331. 

«=>I009  (Ark.)  A  finding  of  the  chancellor,  not 
clearly  against  the  preponderance  of  the  evi- 
dence, will  not  be  disturbed. — Scott  v.  McCraw, 
Perkins  &  Webber  Co.,  177  S.  W.  901. 
®=>I009  (Ark.)  In  a  suit  for  accounting,  where 
the  issue  was  wholly  one  of  fact,  and  the  testi- 
mony itself  was  not  set  forth,  and  the  court 
could  not  say  from  the  testimony,  as  abstracted 
by  counsel  for  appellants,  that  the  decree  for 
defendant  was  clearly  against  the  preponderance 
of  the  evidence,  it  would  be  affirmed. — Carr  v. 
Triplett.  177  S.  W.  922. 

i8=>l009  (Ark.)  The  chancellor's  finding  for  de- 
fendants in  a  partition  suit,  not  against  the 
clear  preponderance  of  the  evidence,  will  not 
be  disturbed  on  appeal.— Cole  v.  Burnett,  177 
S.  W.  1146. 

^=»I009  (Ky.)  A  chancellor'a  finding  on  a  ques- 
tion of  fact  will  not  be  disturbed  on  appeal, 
where  the  evidence  leaves  the  mind  in  such 
doubt  that  the  appellate  court  cannot  say  with 
reasonable  certainty  that  the  chancellor  erred 
in  his  conclusion. — Nicholson  v.  Ferdinand 
Bauer  Engineering  &  Contracting  Co.,  177  S. 
W.  236. 

«=»  1 009  (Mo.)  The  Supreme  Court  will  reverse 
the  findings  of  fact  of  the  trial  court  in  an  equi- 
ty case,  where  the  facts  are  comparatively  free 
from  doubt— Ellis  v.  McNally,  177  S.  W.  664. 

€=s>IOIO  (Mo.)  In  reviewing  a  finding  of  the 
trial  court  the  only  question  is  whether  there  is 
any  substantial  evidence  which  could  sustain  it 
— Municipal  Securities  Corporation  v.  Kansas 
City,  177  S.  W.  856. 

<S=»IOII  (Tex.Civ.App.)  A  finding  of  the  trial 
court  on  conflicting  evidence  will  not  be  dis- 
turbed.— Ranisev  v.  Farmers'  &  Citizens'  Sav- 
ings Bank,  177  S.  W.  200. 

^9 1 012  (Mo.App.)  An  appellate  court  cannot 
weigh  the  evidence,  and  assignments  that  the 
Gnding  is  against  the  evidence,  or  against  its 
weigiit,  rai<>e  only  the  question  whether  it  is 
sustained  by  substantial  evidence. — Keyser  v. 
Hays,  177  S.  W.  335. 

<S=3lOI5  (McApp.)  Where  the  trial  court's 
grant  of  a  new  trial  was  on  the  substantial 
ground  that  the  verdict  was  against  the  weight 
of  evidence,  the  appellate  court  could  not  set 
aside  the  exercise  of  the  lower  court's  discre- 
tion.— Farmers'  &  Merchants'  Bank  v.  Munsoa, 
177  S.  W,  778. 

«=»I0I5  (Mo.App.)  An  appellate  court  will  not 
interfere,  where  the  court  below  has  refused  to 
grant  a  new  trial  because  of  its  own  remarks  be- 
fore the  jury  alleged  to  have  been  prejudicial, 
unless  clearly  prejudiciaL-r-Copeland  v.  Ameri- 
can Cent  Ins.  Co.,  177  S.  W.  820. 

Appellate  court  held  unable  to  reverse  discre- 
tion of  trial  judge  in  granting  defendant's  mo- 
tion for  new  trial  for  his  own  manner  of  ad- 
dress to  defendants'  witness  on  the  stand.— Id. 

$=9  1024  (Mo.App.)  Finding  on  conflicting  evi- 
dence on  hearing  of  motion  in  circuit  court  to 
affirm  justice's  judgment,  for  want  of  proper 
notice  of  appeal,  will  not  be  disturbed.— Hoffman 
Bros.  Piano  Co.  v.  Morris,  177  S.  W.  320. 
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®=3l029  (Mo.)  Where  plaintiff  had  no  title  to 
the  land  to  which  be  sought  to  have  bis  title 
quieted,  he  cannot  on  appeal  object  that  de- 
fendant's title  was  quieted. — Laclede  Land  & 
Improvement  Co.  v.  Schneider,  177  S.  W.  388. 
^=91033  (Mo.)  An  instruction  which  required 
Uie  jury  to  find  elements  in  addition  to  the 
averments  of  the  complaint  before  rendering 
judgment  for  plaintiff,  in  a  suit  for  the  aliena- 
tion of  his  wife's  affections,  is  not  prejudicial 
to  defendant— De  Ford  v.  Johnson,  177  S.  W. 
577. 

^=31036  (Ky.)  Error  in  allowing  one  sustain- 
ing a  personal  injury  through  the  negligence  of 
a  city,  its  contractor,  to  join  the  contractor's 
surety  in  a  suit  against  the  contractor  and  the 
city,  held  prejudicial  to  surety. — Owens  v.  Geor- 
gia Life  Ins.  Co.,  177  S.  W.  294. 
^=s>l039  (Ky.)  In  an  action  for  wrongful  death 
of  railway  servant,  overruling  of  defendant's 
motion  to  require  plaintiff  to  specifically  aver 
whether  he  was  proceeding  under  state  law  or 
federal  act  held  not  prejudicial  to  defendant. — 
Louisville  &  N.  R.  Co.  v.  Parker's  Adm'r,  177 
S.  W.  465. 

«=>I040  (Tez.Civ.App.)  Where  issues  raised  by 
allegations  in  a  petition  to  which  special  excep- 
tions were  overruled,  were  not  submitted,  and 
defendant's  liability  was  predicated  on  other 
facts,  the  ruling  was  immaterial. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Ryon,  177  S.  W.  525. 
$=>I04I  (Ark.)  Where  evidence  put  in  issue 
allegations  of  a  cross-complaint,  defendant  was 
not  prejudiced  by  permitting  plaintiff  at  the 
trial  to  put  in  an  answer  denying  the  allegations 
of  the  cross-complaint. — Scott  v.  McCraw,  Per- 
kins &  Webber  Co.,  177  S.  W.  901. 
4=3 1 043  (Ark.)  Prejudicial  error  held  not  com- 
mitted by  setting  aside  order  suppressing  depo- 
sitions after  amendment  of  notary's  certificate. 
—St  Louis,  I.  M.  &  S.  Ry.  Ca  y.  Starbird,  177 
S.  W.  952. 

®=>I046  (Mo.App.)  In  an  action  for  injuries  to 
patient  during  operation,  court's  <iuestions  to 
witnesses  as  to  the  occurrence  at  times  of  such 
accidents,  over  the  objection  that  the  surgeons 
might  have  been  careless  in  the  instances  in 
question,  held  error. — Reeves  v.  Lutz,  177  S. 
W.  764. 

^=».I048  (Mo.App.)  Where  plaintiffs  objections 
to  questions  asked  defendant's  witness  were  sus- 
tained, but  the  witness  answered  the  questions, 
and  no  motion  to  strike  was  made,  the  correct- 
ness of  the  ruling  cannot  be  considered  on  de- 
fendant's appeal.— Speer  t.  Southwest  Missouri 
R.  Co.,  177  S.  W.  329. 

4=>I048  (Mo.App.)  Error  in  overruling  objec- 
tion to  question  on  cross-examination  of  a  wit- 
ness as  to  whether  he  had  been  indicted,  held 
not  overcome  by  his  answer  that  he  had  "knock- 
ed" out  the  indictment  twice. — Kribs  v.  United 
Order  of  Foresters,  177  S.  W.  766. 
«=9l048  (Mo.App.)  In  action  against  a  city  for 
death  of  a  person  struck  by  a  city  automobile 
driven  by  an  employ^,  error  in  allowing  a  cross- 
examination  of  employ^  as  to  rule  of  the  road 
held  not  prejudicial.— Williams  v.  Kansas  City, 
177  S.  W  783. 

€=>  1 050  (Ark.)  The  erroneous  admission  of  evi- 
dence, in  a  railroad  accident  case,  held  harm- 
less.—St.  Louis  Southwestern  Ry,  Co.  v.  Wil- 
son, 177  S.  W.  415.  • 

«=>I050  (Mo.App.)  The  contest  in  a  servant's 
action  for  injury  in  unloading  logs  really  being 
whether  there  were  two  stakes,  or  only  one,  on 
one  side  of  a  pile  of  logs,  any  error  in  admitting 
evidence  that  three  were  needed  was  harmless. 
— Henson  v.  Pascola  'Stave  Co.,  177  S.  W. 
787. 

«=>|050  (Tex.Civ.App.)  The  admission  of  im- 
material evidence  is  not  reversible  error,  where 
no  injury  to  anpellant  is  shown.— Harris  v. 
Shear,  177  S.  wT  136. 


«=3l052  Crez.Civ.App,)  Error  in  admitting  in 
an  action  for  breach  of  warranty  a  letter  which 
accompanied  the  written  contract  is  harmless, 
where  the  special  findings,  not  based  on  that 
evidence,  were  sufficient  to  sustain  the  judg- 
ment.—Phillip-Carey  Co.  V.  Manes,  177  S.  W. 
158. 

<S=>I056  (Mo.App.)  In   an   action   for  broker's 

commisgion  on  a  sale  of  defendant's  bonds,  made 
by  defendant  himself  to  the  purchaser,  tie  ex- 
clusion of  the  purchaser's  testimony  as  to  who 
was  the  procuring  cause  of  the  sale  held  not 
prejudicial  to  defendant. — Smith  v.  Lyons  Salt 
Co.,  177  S.  W.  1057. 

(8=»I056  (Tex.CivApp.)  The  exclusion  of  evi- 
dence showing  negligence  by  defendant  was  not 
prejudicial  where  substantially,  similar  evidence 
was  admitted  and  the  jury  found  negligence. — 
Turner  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
177  S.  W.  204. 

$:»I056  (Tex.Civ.App.)  Exclusion  .of  copy  at 
letter  wherein  plaintiff  made  a  statement  in  con- 
flict with  his  wife's  testimony  held  harmless, 
where_  the  court,  though  rendering  judgment  for 
plaintiff  found  contrary  to  such  testimony. — 
WeUs  Fargo  &  Co.  Express  v.  Powell,  177  S. 
W.  988. 

€:=>I057  (Mo.App.)  The  admission,  in  a  pas- 
senger's action,  of  evidence  that  there  was  no 
box  under  the  steps  held  not  reversible  error, 
where  appellant's  own  testimony  allowed  the 
box  was  removed. — Thomure  v.  bt.  Louis  &  S. 
F.  R.  Co.,  177  S.  W.  708. 
®=>i062  (Ark.)  The  damages  allowed  being 
small,  independent  of  permanent  injury,  any 
unwarranted  submission  of  permanent  injury 
was  harmless.— St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Jackson,  177  S.  W.  33. 

€::^I062  (Mo.App.)  Where  the  real  issue  in  the 
(ase  was  submitted,  and  the  jury  found  for 
plaintiff,  it  is  immaterial  that  other  averments 
in  the  petition,  unsupported  by  substantial  evi- 
dence, were  submitted. — Tbomure  v.  St  Louis 
&  S.  F.  R.  Co.,  177  S.  W.  708. 
«=»I062  (Tez.Civ.App.)  The  submission  of  a 
question  which  was  answered  in  such  a  manner 
as  to  accord  with  defendant's  contention  as  to 
the  facts  is  not  prejudicial. — Hamilton  v.  i'ire- 
man's  Fund  Ins.  Co.,  177  S.  W.  173. 
$=>I062  (Tex.Civ.App.)  Submission  of  an  im- 
material unpleaded  issue  held  harmless,  the  ju- 
ry's special  findings  on  material  issues  support- 
ing the  judgment. — Krenz  v.  Strohmeir,  177  S. 
W.  178. 

4=»I064  (Ark.)  Error  in  giving  an  instruction 
singling  out  a  class  of  witnesses  does  not  re- 
quire a  reversal. — Steptoe  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.,  177  S.  W.  417. 

The  giving  of  an  instruction  that  the  testi- 
mony of  railway  employes  should  not  be  dis- 
regarded merely  because  they  were  employes 
is  not  prejudicial,  though  one  employ^  might 
have  been  disbelieved  because  his  conduct  was 
under  investigation. — Id, 

4=3(064  (Ky.)  In  action  for  injuring  or  de- 
stroying telephone  line,  instruction  as  to  meas- 
ure of  damages  held  so  erroneous  as  to  be  neces- 
sarily prejudicial  to  defendant's  rights.- liouis- 
ville  &  N.  B.  Co.  v.  Gillespie,  177  S.  W.  451. 

4=3 1 064  (3Io.App.)  The  giving  of  conflicting  in- 
structions as  to  a  material  issue  is  reversible  er- 
ror.— Boeckeler  Lumber  Co.  v.  Wahlbrink.  177 
8.  W.  741. 

4=3)064  (Mo.App.)  Error  in  instruction  held 
not  reversible  error  where  it  had  no  injurious 
effect— Davis  v.  Metropolitan  St.  Ry.  Co.,  177 
S.  W.  10i)7. 

4=31064  (Mo.App.)  In  a  railroad  employe's  ac- 
tion for  injury,  under  federal  Employers'  Lia- 
bility Act,  error  in  instruction  on  measure  of 
damages  held  prejudicial. — Cross  v.  Chicago,  B. 
&  Q.  R.  Co.,  177  S.  W.  1127. 
4=3  1064  (Tex.CSv.App.)  In  an  action  for 
amounts  due  on  contracts,  for  subscriptions  tO' 
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corporate  stock,  the  siviiiK  of  contradictory 
charges,  held  prejudicial. — Kich  v.  Park,  177  S. 
W.  184. 

^»I067  (Mo.App.)  Refusal  of  instruction 
bypothesiziuK  defendant's  claim  that  street  car 
passenger,  disregarding  conductor's  warning, 
alighted  while  the  car  was  in  motion,  held 
prejudicial  error.— Tanchof  v.  Metropolitan  St. 
By.  Co.,  177  S.  W.  813. 

•«=3l067  (Tez.Civ.App.)  The  refusal  of  a  charge 
«s  to  a  matter  not  in  issue  held  not  prejudicial, 
—International  &.  G.  N.  Ry.  Co.  v.  Bartek,  177 
S.  W.  137. 

«=»I067  (Tex.Civ.App.)  Plaintiff  is  not  prejn- 
-diced  by  the  refusal  to  submit  special  issues  as 
to  contributory  negligence  requested  by  him. — 
Turner  t.  Missouri,  K.  -&  T.  liy.  Co.  of  Texas, 
377  S.  W.  204. 

<=3|068  (Mo.App.)  In  view  of  Rev.  St.'  1909, 
I  2082,  held  that  failure  of  an  instruction  to 
specify  elements  of  compensatory  damages  in 
parent's  action  for  wrongful  death  of  a  child, 
•considered  with  a  verdict  of  $2,500,  $500  above 
the  minimum  penalty,  was  not  reversible  error. 
—Baldwin  v.  Harvey,  177  S.  W.  1087. 
«=>I070  (Tex.Civ.App.)  Where  issues  of  fact 
not  made  by  the  pleadings  are  submitted,  the 
fact  that  the  jury's  findings  thereon  conflict  with 
findings  on  issues  made  by  the  pleadings  does 
not  require  a  reversal. — iLtna  Accident  &  la- 
bility Co.  V.  White,  177  S,  W.  162. 
«=»l07i  (Tex.)  Failure  of  the  trial  judge  to 
file  his  conclusions  in  the  statutory  time  does 
not  warrant  a  reversal,  it  not  preventing  a 
proper  presentation  of  the  questions  involved 
«n  the  appeal,  or  operating  to  appellants'  prej- 
ndice  in  the  appellate  court. — Barfield  v. 
Emery,  177  S.  W.  952. 

^=>I073  (Ark.)  Though  court  should  not  have 
eet  aside  judgment  and  rendered  another  judg- 
ment against  the  same  party  on  a  difCerenf 
ground,  held  that  no  prejudice  resulted ;  the  re- 
sult being  the  same  as  if  it  had  refused  to  set 
aside  the  judgment. — Citizens'  Bank  of  Mam- 
moth Spring  v.  Commercial  Nat  Bank  of  Chi- 
cago, 111.,  177  S.  W.  21. 

<3=>I073  (Mo.App.)  Under  Rev.  St.  1909,  g 
2108,  which  provides  that  no  execution  snail 
issue  on  a  judgment  against  an  administratrix, 
that  execution  is  awarded  by  the  judgment,  but 
has  not  been  issued,  is  no  ground  for  reversal. — 
Belch  V.  Roberta,  177  S.  W.  1002. 
C=>I073  (Mo.App.)  In  a  suit  to  recover  for 
breach  of  a  general  agency  insurance  contract, 
any  error  in  including  certain  items  in  the 
amount  of  recovery  held  not  prejudicial,  where 
plaintiff  after  verdict  voluntarily  remitted  the 
amount  of  such  claims. — Stowell  y.  Dickson, 
177  S.  W.  1080. 

(J)  Decisions    of   Intermediate    Conrta. 

^s>l092  (Tex.)  Taxation  of  costs  of  an  appeal 
to  Court  of  Civil  Appeals  is  within  the  discre- 
tion of  the  court,  and  Supreme  Court  will  not 
reverse  it  where  not  inequitable.— Houston  & 
T.  O.  Ry.  Co.  T.  Walker,  177  S.  W.  954. 

(K)   Snbaeaoent  Appeal*. 

©=»I097  (Mo.)  Until  the  courts  have  pronounc- 
ed the  word  which  directs  the  final  disposition 
of  the  case,  the  right  of  revision  exists,  and  the 
holding  on  a  former  appeal  of  the  same  cause 
may  be  reviewed. — De  Ford  v.  Johnson,  1*77  S. 
W.  577. 

®=9l097  (Mo.App.)  The  Court  of  Appeals  has 
power  to  correct  its  own  errors  in  a  subsequent 
appeal  of  the  same  case. — Underwood  v.  St.  Lou- 
is, I.  M.  &  S.  Ry.  Co.,  177  S.  W.  724. 

$=3(099  (Mo.App.)  Reversal  of  judgment  for 
defendaut  held  not  an. approval  of  plaiutiCt's  in- 
structions.— Rourke  v.  Ilolmea  St.  Ry.  Co.,  177 
S.  W.  1102. 


XVn.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 
(B)  Afflrmanoe. 

€=3  1135  (Mo.App.)  Judgment      responsive     to 

E leadings,  unimpeached  by  face  of  record,  will 
e   affirmed.— Meyer   v.   Niscbwitz,   177   S.   W. 
794. 

(D)  Re-veraal. 

<S=>II70  (Mo.App.)  Error  in  permitting  hear- 
say testimony  as  to  a  fact  not  contested  does 
not  materially  affect  the  merits  within  Rev.  St. 
1909,  i  2082,  and  must  be  disregarded.— Fell- 
hauer  v.  Quincy,  O.  &  K.  C.  R.  Co.,  177  S. 
W.  795. 

(S=»il70  (Tei.Civ.App.)  Under  Court  Rule  62a 
(149  S.  W.  x),  requiring  the  disregarding  of 
immaterial  error,  an  erroneous  charge  placing- 
on  defendant  the  burden  of  proving  its  freedom 
from  negligence  will  not  be  considered  prejudi- 
cial, where  the  evidence  greatly  preponderated 
in  plaintiff's  favor. — Jnternatioiial  &  G.  N.  Ry. 
Co.  v.  Bartek,  177  S.  W.  137. 

<S=>II70  (Tei.Ciy.App.)  Where  all  the  facts 
were  developed,  error  in  admitting  a  conclusion 
of  a  witness  was  not  reversible,  within  court 
rule  C2a  (149  R.  W.  x).— J.  W.  Carter  Music 
Co.  v.  Evans,  177  S.  W.  1014. 

<S=>II7I  (Mo.App.)  Judgment  for  plaintiff's 
entire  claim  in  action  for  injuries  to  person 
and  property  held  not  to  stand,  where  court 
had  excluded  damages  on  account  of  injury  to 
property  from  the  jury. — Tapscott  y.  Tyson, 
177^.  W.  815. 

©=>  1171  (Tex.)  After  affirmance  of  judgment 
for  plaintiff,  and  where  the  amount  which 
should  have  been  allowed  in  reduction  of  dam- 
ages was  trivial  in  comparison  with  the  amount 
in  controversy,  the  judgment  will  not  be  revers- 
ed on  rehearing  for  error  in  not  allowing  such 
reduction. — Diamond  y.  Duncan,  177  S.  W. 
955. 

4=»II73  (Tex.Civ.App.)  Where  there  was  no 
relation  between  two  railroad  companies,  the 
reversal  of  a  judgment  against  the  company 
which  appealed  will  not  require  reversal  of 
a  judgment  in  favor  of  the  other  company. — 
Pecos  &  N.  T.  Ry.  (3o.  v.  Hohnes,  177  S.  W. 
505. 

<S=»II75  (Tex.)  Where  the  Court  of  Civil  Ap- 
peals erroneously  reversed  a  case  because  of 
plaintiff's  contributory  neglizeuce  as  a  matter 
of  law,  and  remanded  it  for  new  trial,  the 
Supreme  Court  cannot  render  judgment  for  the 
plaintiff,  but  must  affirm  the  remand.— Tweed 
V.  Western  Union  Telegraph  Co.,  177  S.  W. 
957. 

<S=9li75  (Tex.Civ.App.)  Plaintiff  held  not  en- 
titled to  judgment  on  appeal  where  the  jury 
specially  found  defendant's  negligence,  but  the 
special  issues  failed  to  require  a  finding  that 
the  acts  of  deceased  were  negligent.— Turner  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  177  S. 
W.  204. 

®=3|  176  (Mo.)  In  a  suit  to  set  aside  a  deed,  where 
the  parties  on  appeal  compromised  on  a  convey- 
ance to  plaintiff  of  a  life  estate,  effect  should 
be  given  to  the  compromise  by  reversing  and  re- 
manding, with  directions  to  enter  judgment. — 
Mason  v.  MaUick,  177  S.  W.  613. 

iS=»ll78  (Ark.)  On  appeal  in  a  personal  injury 
case,  a  new  trial  will  not  be  awarded  on  an  is- 
sue not  raised  by  the  pleadings,  and  not  sub- 
mitted to  the  jury  in  any  instruction  requested 
or  given. — Arkansas  Land  &  Lumber  Co.  v, 
Sccrist.  177  S.  W.  37. 

€='1178  (Tenn.)  Where  the  only  question  at 
issue  was  the  measure  of  damages,  the  appellate 
court,  on  reversal  of  a  judgment  for  plaintiff, 
will  qualify  the  order  of  remand  so  as  to  de- 
termine only  the  matter  of  damages. — Perkins 
V.  Brown,  177  S.  W.  115a 
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(F>  Unndate    and    Proceedlnv*    ia    Ijovrar 
Coart. 

•39)207  (Ark.)  In  suit  to  quiet  title,  reversal 
of  decree  for  defendant,  witn  direction  to  enter 
a  decree  for  plaintiif,  held  conclusive  of  all  is- 
sues presented,  or  that  could  have  been  pre- 
sented, in  the  case.— Lacotts  v.  Lacotts,  177  S. 
W.  2a 

®=>I2I2  (Tenn.)  A  reyiewing  court  may  in  its 
discretion  qnalify  the  order  of  remand  so  as  to 
restrict  the  scope  of  the  new  trial  ordered.— 
Perkins  v.  Brown.  177  S,  W.  115& 

APPEARANCE. 

See   Bail,  «=»75;    Justices  of  the  Peace,  «=» 

APPLIANCES. 

ijee  Master  and  Servant,  «=>101, 102. 

APPOINTMENT. 

See  Courts,  9=>57. 

APPRAISERS. 

See  Insurance,  4s>574. 

ARBITRATION  AND  AWARD. 

See  Insurance,  ®=3572,  674. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  ^=>M5,  703-730,  1090, 
1171;  Trial,  «&=>109,  121. 

ARREST. 

See  Carriers,  «=>305. 

ARSON. 

See  Indictment  and  Information,  id=s>lll. 

ASSAULT  AND  BATTERY. 

See  Carriers,  €=»319:  Criminal  Law,  «=»761; 
Homicide,  «=>86-96,  269,  292,  338. 

ASSESSMENT. 

See  Constitutional  Law,  €:»290;  Drains,  4=9 
67;  Municipal  Corporations,  ®=9426;  IVuc- 
ation,  <es»300-493,  611. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  (S=3242,  263,  273,  499, 
544,   548,  719-742,  757,  758. 

ASSIGNMENTS. 

See  Banks  and  Banking,  €=3104 ;  Oamistunent, 
€=»120;  Municipal  Corporations,  •=>374; 
Partition,  ^=>85. 

TV.  ACTIONS. 

(3=3 1 38  (Tex.  Civ.  App.)  Evidence  held  insuffi- 
cient to  require  submission  of  question  aa  to 
plaintiffs'  assignment  of  contract  sued  on. — 
Plummer  v.  Simms,  177  S.  W.  1037. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Carriers,  ®=»328 ;  Commerce,  9=»8; 
Master  and  Servant,  «s»203-226. 


ATTACHMENT. 

See  OorporatioDs,  <8=>426,  466;  Fraodolcnt 
Conveyances,  4=9241. 

ATTESTATION. 

See  OontractB,  «S9S7. 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law,  «=9593,  703-730:  Depo- 
sitions, 4=979;  Equity,  4=9204;  Executors 
and  Administrators,  4=9lll;  Insurance,  4:^ 
666,  668;  Trial.  4s>10e,  121;  Vendor  and 
Purchaser,  4=9^;   Wills,  4=9415,  707. 

n.   RETAINER   AND   AUTHORITY. 

4=9)04  (Tex.Cav.App.)  That  plaintifis'  attor- 
ney knew  of  a  flaw  in  the  title,  and  agreed  with 
the  vendor  not  to  reveal  it,  held  not  to  make 
his  act  binding  upon  the  pmintiS  in  a  sale  of 
real  estate. — Fordtran  v.  Cunningham,  177  S. 
W.  212. 

ATTORNMENT. 

See  Judgment,  4=9684. 

AUCTIONS  AND  AUCTIONEERS. 

See  Principal  and  Agent,  4=9 103. 

AUTHENTICATION. 

See  Exceptions,  Bill  of,  4=922. 

AUTHORITY. 

See  Banks  and  Banking, '4=9l02,  104;  Prin- 
cipal and  Agent,  4=9l2,   100-176. 

AUTOMOBILES. 

See  Appeal  and  Error,  4=91048;  Hranidde,  4=9 
288;  Licenses,  4=>6;  Municipal  Corpora- 
tions, 4=9705,  706;    Trial,  4=9251. 

BAIL. 

See  Criminal  Law,  4=9382;  Habeas  Corpus, 
4=»113. 

n.  nr  griminax.  prosecutions. 

4=952  (Tex.Cr.App.)  Where  the  evidence  show- 
ed no  justification  for  the  homicide,  bail  of 
relator  fixed  at  1^750  was  not  excessive,  though 
relator's  connection  with  the  evidence  was 
shown  only  by  circumstantial  evidence. — ^ESx 
parte  Campbell,  177  S.  W.  971. 
4=9&7  (Tex.Cr.App.)  A  bail  bond  held  not  in- 
valid as  falling  to  require  that  the  principal 
make  his  personal  appearance  as  required  by 
statute,  as  failing  to  state  the  county,  or  aa 
failing  to  state  that  he  was  charged  with  a 
felony.— Stallings  v.  SUte,  177  S.  W.  132. 
4=975  (Mo.)  Under  Bev.  St  1909,  {|  4205- 
4231,  creating  the  Jackson  county  criminal 
court  in  two  divisions,  such  division  held  to 
constitute  but  one  court,  so  that  a  recognizance 
in  a  criminal  case  pending  in  one  division  could, 
on  change  of  venue,  be  breached  by  failure 
to  appear  in  the  other.— State  v.  Travels,  177 
S.  W.  370. 

Despite  Rev.  St.  1909,  {  5187,  where  do^cnd- 
ant  in  a  felony  case  before  division  1  of  the 
criminal  court  of  Jackson  county,  who  had 
recognized,  secured  a  change  of  venue  to  divi- 
sion 2  without  newly  recognizing,  in  view  of 
section  4227,  his  recognizance  in  division  1  was 
breached  by  his  failure  to  appear  for  trial  in 
division  2. — Id. 

4=993  (Tex.Cr.App.)  Under  (3ode  Cr.  Proe. 
1911,  arts.  489-501,  Judgment  is  properly  ren- 
dered on  a  forfeited  bail  against  the  prindpaL 
and  also  against  each  surety,  for  the  full 
amount.— Stalllnga  t.  SUte,  177  S.  W.  iS2. 
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BAILMENT. 

S«e  Pledges. 

BALLOTS. 

See  Coontiee,  «=>178. 

BANKRUPTCY. 

See  Jadgment,  ^=»64].. 

II.  PETITION,  AI>Jin)I0ATION,  WAK- 

RAirr,  AND  CUSTODY  OF 

PBOFERTT. 

(O)  InTOIimtarr  Pi>oeee<l>v*' 

<g=>IOO  (Tex.Civ.App.)  The  filing  of  a  petition 
iu  bankruptcy  is  a  caveat,  and,  on  adjudication, 
the  trustee  takes  the  property  as  of  the  time 
of  filing  the  petition.— Liedgerwood  y.  Dashiell, 
177  S.  W.  1010. 

m.    ASSIGNMENT.  ADMINIBTBATION, 
AND  DISTBIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  AsBlvnment,    and    Title,    RiKlita,    and 
Remedlea   of  Trnatee   In  General. 

«=>I38  (Tex.Civ.App.)  Trustee  in  bankruptcy 
of  a  private  banker  heid  entitled  to  the  assets 
of  the  bank  as  against  common  unsecured  cred- 
itors.—Ledgerwood  V.  DashieU,  177  S.  W.  1010. 

V.   BIGHTS.  BEMEDIES.  AND  DIS- 
CHABGE    OF    BANKBUPT. 

iS=»42l  (Tex.Civ.App.)  Defendants'  discharge 
in  bankruptcy,  rendered  after  entry  of  judg- 
ment against  them  in  plaintiff's  suit,  held  to 
end  plaintiff's  rights  to  enforce  such  judgment. 
— Krnegel  v.  Murphy  &  Bolanz,  177  S.  W.  lOia 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  €=»150;  Bankruptcy, 
«=>138;  Bills  and  Notes,  <S=92;  Criminal 
Law,  €=3338 ;  Forgery,  <S=934;  Garnishment, 
«=>84;    Perjury,  <S=»2;    Trial,  <8=»191. 

m.  FUNCTIONS  AND  DEAUNGS. 

<B)  Reprcaentatlon    of    Banic    by    Olllcers 
and  AareniB. 

«=:>I02  (Tenn.)  A  cashier  of  a  bank  held  its 
chief  executive  officer,  with  authority  to  bind 
the  bank  in  favor  of  third  persons  having  no 
knowledge  of  any  limitations  on  his  authority. 
—Pemiscot  County  Bank  v.  Central-State  Nat 
Bank,  177  S.  W.  74. 

«=»I02  (Tex.Civ.App.)  A  cashier  of  a  bank  is 
its  chief  executive  officer,  but  the  bank  is  not 
bound  by  acts  in  excess  of  his  authority. — 
Ledgerwood  v.  Dashiell,  177  S.  W.  1010. 
®=>I04  (Tex.Civj^pp.)  A  cashier  of  a  bank  has 
no  authority  to  assign  the  assets  of  the  bank 
for  the  benefit  of  a  part  of  the  creditors. — 
Ledgerwood  v.  Dashiell,  177  S.  W.  1010. 
$s»lll  (Tex.Civ.App.)  Misstatements  of  bank 
cashier  to  insurer,  in  response  to  request  rela- 
tive to  the  door  of  tJie  safe,  held  not  within  the 
apparent  scope  of  his  authority. — .^Etna  Acci- 
dent &  LiabiUty  Co.  v.  White,  177  S.  W.  162. 
9=»II6  (Ark.)  A  bank  which  accepted  a  draft 
aa  collateral  to  secure  an  agents  debt  held 
chargeable  with  notice  that  the  agent  had  no 
authority  to  use  the  draft  for  his  individual 
purposes,  where  the  facts  were  not  only  known 
to  the  cashier,  but  appeared  on  the  face  of  the 
draft.— Bank  of  Hoxie  v.  White,  177  S.  W.  891. 
€=3 1 1 6  (Tenn.)  Knowledge  held  imputable  to 
a  bank  which  its  president  had  that  securities 
deposited  with  him  by  his  mother-in-law  for 
collection  were  a  trust  fund  when  in  person 
making  a.  loan  to  himself  on  his  individual  note 
secured  by  such  securities. — Smith  v.  Mercan- 
tUe  Bank,  177  S.  W.  72. 

®=»l  17  CTenn.)  A  bank  cashier  held  to  have  no 
implied  power  to  draw  a  draft  in  bis  own  favor 


or  in  favor  of  a  creditor  in  payment  of  his  own 
debt — Pemiscot  County  Bank  v.  Central-State 
Nat  Bank,  177  S.  W.  74. 

Payees  of  drafts  issued  by  a  bank  cashier  in 
his  capacity  as  cashier  and  as  president  of  a 
store  company  held  not  put  on  notice  of  the 
wrongful  act  of  the  cashier  in  embezzling  the 
funds  and  issuing  the  drafts  without  funds. — Id. 

A  bank  cashier  is  not  forbidden  by  banking 
custom  from  drawing  a  draft  in  favor  of  a  cor- 
poration of  which  he  is  president. — Id. 

(C)  Depoalta. 

^=3(30  (Mo.App.)  A  bank  crediting  to  the 
private  account  of  a  traveling  salesman  of 
wholesaler,  authorised  to  accept  checks,  but 
not  to  indorse  them,  checks  indorsed  by  sales- 
man, held  liable  for  conversion. — Kansas  City 
Casualty  Co.  v.  Westport  Ave.  Bank,  177  S. 
W.  1092. 

A  wholesaler  employing  a  traveling  salesman, 
without  authority  to  indorse  checks  received 
from  customers,  may  sue  a  bank  converting 
checks,  though  he  may  also  sue  the  makers  of 
the  checks.— -Id. 

A  bank  receiving  checks  from  a  salesman  and 
crediting  them  to  his  private  account  held  not 
entitled  to  rely  on  the  principal's  estoppel  to 
escape  liability  to  him. — Id. 

BASTARDS. 

See  Slaves,  ®=325. 

m.   PBOCEEDINOS   UNDEB   BAS- 
TARDY I.AWS. 

9=:»35  (Tenn.)  Where  the  mother  of  an  illegit- 
imate child  removed  from  the  county,  where 
she  was  delivered  to  another,  the  justice  of 
the  second  county  had  jurisdiction,  under  Shan- 
non's Code,  S§  7332-7334,  7344,  7347,  of  a 
proceeding  to  charge  the  putative  father  with 
the  child's  support— State  v.  Kirk,  177  S.  W, 
937. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  «s9400-104. 

BILL  OF  LADING. 

See  Carriers,  <S=>46,  53,  159,  163,  177,  180, 
218,  22& 

BILLS. 

See  Statutes,  <8s»16. 

BILLS  AND  NOTES. 

See  Animals,  ^s>2C;  Brokers,  <S='75;  Corpora- 
tions, €=>476;  Evidence,  <£=>459;  Frauds, 
Statute  of,  €=>141;  Insane  Persons,  ®=>91; 
Judgment,  €=»256 ;  Limitation  of  Actions,  €=> 
25 ;  Lost  Instruments,  <g=>22.  23 ;  Princlpol 
and  Agent,  <e=>12,  109,  148,  160%  ;  Trial,  «=» 
25,  191,  260,  330;  'Trover  and  Conversion, 
<8=»50;  Usury,  «=>2ft-119;  Witnesses,  9=> 
139,  ikL. 

X.  REQUISITES  AND  VALIDITY. 

(IS)  Consideration. 

€=»92  (Tex.Civ.App.)  Note  to  payee  bank,  cov- 
ering overdue  interest  on  vendor's  lien  notes, 
for  which  the  bank  promised  to  forbear  to 
sue  on  the  vendor's  lien  notes,  held  supported 
by  consideration.— Ramsey  v.  Farmers'  &  Citi- 
zens' Savings  Bank,  177  8.  W.  209. 
€=>97  (Ark.)  A  defendant  may  show,  in  a  suit 
on  promissory  notes,  a  partial  failure  of  the 
consideration  by  way  of  recoupment  in  abate- 
ment of  so  much  of  the  consideration  as  has 
failed.— Hamburg  Bank  v.  Ahrens,  177  S.  W. 
14. 

€s»98  (Ark.)  One  who  circulated  checks  good 
for  certain  amounts  in  trade  and  cashed  the 
same  kind  of  checks  for  plaintiff  and  others. 
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and  had  said  that  they  were  good  at  his  store 
aod  would  be  paid  ofE,  was  estopped  to  assert 
that  there  was  no  consideration  for  checks 
assigned  to  plaintiff. — ^Buckley  v.  Collins,  177 
S.  W.  920. 

II.   OONSTRUOTIOir  AND  OPERATION. 

€=>II9  (Mo.App.)  Under  Negotiable  Instru- 
ments Act,  holder  of  note  must  be  in  posses- 
sion thereof,  or  the  bearer  thereof.— Night  & 
Day  Bank  v.  Rosenbaum,  177  S.  W.  693. 
$=>I22  (Mo.App.)  An  "accommodation  party," 
under  Negotiable  Instruments  Act,  is  primarily 
liable,  within  Rev.  St.  1U09,  i  10161.— Night  & 
Day  Bank  v.  Rosenbaum,  177  S.  W.  693. 
«s>l23  (Mo.App.)  A  note  signed  by  defendant 
only  in  his  official  capacity  as  agent  of  a  cor- 
poration, which  was  named  therein,  imposed  no 
individual  liability  on  him. — Myers  v.  Chesley, 
177  S.  W.  326. 

m.  MODIFICATION,  RENEWAI.,  AND 
RESCISSION. 

©=140  (Ark.)  The  defense  of  failure  of  con- 
sideratiuu  is  not  available  to  one  who,  with 
knowledge  of  the  failure  of  consideration  for 
the  original  note,  thereafter  executes  a  renewal 
note.— Haglin  v.  Friedman,  177  S.  W.  429. 

IV.  NEOOTIABIUTT  AND  TRANSFER. 

(A)   Inatrnmcnts  Neiiotlablie. 

<3=>I49  (Mo.App.)  (Tfaecks  are  negotiable  in- 
struments.— Kansas  City  Casualty  Co.  t.  West- 
port  Ave.  Bank,  177  S.  W.  1092. 
€=>J55  (Ky.)  A  provision  in  a  note  otherwise 
negotiable  that  the  maker  should  in  case  of  de- 
preciation deposit  additional  collateral,  and  that 
a  failure  would  make  the  entire  debt  due  and 
payable,  does  nbt  render  the  instrument  non- 
negotiable  within  Negotiable  Instruments  Act, 
§§  1,  5.-Finley  v.  Smith,  177  S.  W.  262. 

(C)  Transfer  'Without  Indoraement. 

4s»2l2  (Ark.)  CHiecks  good  for  certain  amount 
in  trade  were  assignable  by  delivery. — ^Buckley 

V.  CoUins,  177  S.  W.  920. 

V.  RIOHTS  AND  LIABILITIES  ON  IN- 
DORSEMENT  OR   TRANSFER. 

(A)   IndorBemeiit     Before    DellverT-     to    or 
Transfer  by    Payee. 

€=»256  (Mo.App.)  Under  Negotiable  Instru- 
ments Act,  an  accommodation  indorser  on  a 
note  is  discharged  only  by  a  discharge  of  the 
note. — Night  &  Day  Bimk  t.  Rosenbaum,  177  S. 
W.  693. 

Note  containing  accommodation  indorsement 
retained  by  the  holder  as  collateral  to  a  renew- 
al note  executed  by  the  principal  maker  held  not 
discharged,  within  Negotiable  Instruments  Act, 
and  accommodation  indorser  was  liable.— Id. 

(D)   Bona  Fide  Pnrchaaera. 

®=>344  (Tex.Civ.App.)  Where  notes  upon  their 
face  are  parts  of  the  same  transaction^  and  the 
first  was  overdue  when  transferred,  tue  trans- 
feree is  charged  with  notice  of  defenses  as  to 
all  the  notes. — ^National  State  Bank  of  Mt. 
Pleasant,  Iowa,  v.  Ricketts,  177  S.  W.  628. 
®=>363  (Mo.App.)  Holders  in  good  faith  of 
notes  pledged  as  collateral  for  an  antecedent 
debt,  the  makers  having  paid  the  notes  to  the 
payees.  Add  entitled  to  recover  only  to  tlie 
amount  of  their  debt— Fifth-Third  Nat  Bank 
V.  McCrory,  177  S.  W.  1068. 

VT.   PRESENTMENT,   DEMAND.   NO- 
TICE. AND  PROTEST. 

<S=»396  (Mo.App.)  Under  Rev.  St  1909,  S 
10050,  presentment  of  an  accommodation  note 
need  not  be  made  to  charge  an  indorser,  for 
whom  the  note  was  made,  where  he  knows  that 
It  will  not  be  paid  if  presented.— Belch  v.  Rob- 
erts, 177  S.  \l.  1002. 


€=3422  (Mo.App.)  An  express  waiver  of  pre- 
sentment of  a  note  by  an  indorser  thereon,  with 
full  knowledge  of  the  facts,  removes  the  defens- 
es of  want  of  presentment  and  notice. — Belch  y. 
Roberts,  177  S.  W.  1062. 

VII.   PAYMENT  AND   DISCHARGE. 

9=9427  (Tex.Ciy.App.)  In  a  transferee's  action 
on  a  nonnegotiable  note,  it  is  no  defense  that 
defendant,  after  notice  of  the  transfer,  has  paid 
the  amount  of  the  note,  or  any  part  thereof,  to 
the  payee.— Sands  v.  Curfman,  177  S.  W.  161- 

VIH.  ACTIONS. 

«=>443  (Tex.Oiv.App.)  That  a  deed  recited 
that  the  purchase-money  note  was  "nonnegoti- 
able and  nonassignable"  held  not  to  preclude  a 
transferee,  in  view  of  Rev.  St.  1911,  art  583, 
from  suing  on  the  note  as  owner  thereof. — 
Sands  v.  Curfman,  177  S.  W.  161. 
®=>45l  (Tex.Civ.App.)  Defendant's  contention 
that  the  note  sued  on  was  given  by  him  to 
plaintiff  to  use  to  secure  money  to  pay  defend- 
ant an  attorney  fee,  held  not  objectionable  as 
presenting  matter  not  available  as  a  legal  de- 
fense or  set-off  to  the  note. — O'Neil  v.  Gibson, 
177  S.  W.  183. 

€=>497  (Ark.)  The  burden  is  on  the  maker  of 
notes  to  show  that  one  who  purchased  them 
before  maturity  for  value  had  notice  of  a  fail- 
ure of  consideration, — Hamburg  Bank  y,  Abrens, 
177  S.  W.  14. 

«=»497  (Mo.App.)  Under  Rev.  St  1909,  S 
10029,  burden  of  proof  held  upon  plaintiff, 
claiming  to  be  an  innocent  purchaser  for  value 
of  the  notes,  in  suit  to  prove  it  acquired  title 
as  a  holder  in  due  course  from  the  payee,  who 
had  no  title.- B'armers'  &  Merchants'  Bank  r. 
Munson,  177  S.  W.  778. 

<S=3497  (Tex.Civ.App.)  Where  it  is  shown  that 
notes  were  put  in  circulation  fraudulently, 
there  is  no  presumption  that  the  indorsee  is 
an  innocent  holder. — National  State  Bank  of 
Mt  Pleasant  Iowa,  v.  Ricketts,  177  S.  W.  52a 
€=3516  (Ark.)  Evidence  in  an  action  upon 
checks  circulated  by  defendant  redeemable  in 
trade,  held  to  sustain  a  verdict  for  plaintiff. — 
Buckley  v.  Collins,  177  S.  W.  920. 
€=>325  (Ark.)  In  an  action  on  notes,  evidence 
held  not  to  show  that  the  purchaser  thereof  be- 
fore maturity  had  notice  that  the  maker  had 
refused  to  pay  them  tiecause  of  failure  of  con- 
sideration.- Hamburg  Bank  T.  Abrens,  177  S. 
W.  14. 

€=>527  (Tex.Civ.App.)  In  a  suit  on  a  note,  ev- 
idence Mid  to  show  that  it  was  not  intended 
that  the  notes  which  were  given  to  secure  a 
guaranty  should  be  discharged  when  the  guar- 
anty was  discharged.— Gaines  v.  Brown,  177  S. 
W.  220. 

€=>537  (Tex.Civ.App.)  In  a  suit  by  transferee 
of  a  note,  where  there  was  no  sworn  pleading 
attacking  the  validity  of  the  assignment,  and 
the  evidence  clearly  showed  that  the  note  was  in 
force,  it  was  proper  to  direct  a  verdict  for 
plaintiff.— Gaines  v.  Brown,  177  S.  W.  220. 
<g=3537  (Tex.Civ.App.)  In  an  action  by  the  in- 
dorsee of  two  of  a  series  of  notes,  evidence 
held  sufficient  to  take  to  the  jury  the  question 
whether  the  notes  were  indorsed  after  the  first 
of  the  series  became  overdue. — ^National  State 
Bank  of  Mt  Pleasant,  Iowa,  t.  Ricketts,  177 
S.  W.  528. 

BOARDS. 

See  Judgment,  €=9720. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes.  €=>344.  363;   Vendor  and 
Purchaser,  «=»229-244. 

BONDS. 

See  Appeal  and  Error,  €=>719,  909, 1056;  Bail, 
«=»57;    Brokers,  €=>57,  85,  86;    Constitu- 
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tional  Law,  ^=»289;  Corporations,  ®=3426, 
455 ;  Counties,  <e=>153%,  178,  187 ;  Criminal 
Iriaw,  €=3382;  Klectiona,  €=»305;  Executors 
and  Administrators,  €=9256 ;  Habeas  Corpus, 
<3=>113 ;  Highways,  <3=129,  130 ;  Injunction, 
«=>235;  Judgment,  <3=>585,  592;  Officers, 
€=»38;  Partnership,  €=>  250;  Principal  and 
Surety;    Statutes,  <3=»64,  94. 

I.  REQUISITES  AND  TAUDITY. 

^9 1  (Ark.)  Where  the  form  in  which  a  bond 
is  given  is  not  prohibited  by  law  or  contrary 
to  public  policy,  but  is  founded  on  a  sufficient 
consideration,  intended  to  subserve  a  lawful 
purpose,  and  entered  into  by  competent  parties, 
It  is  a  valid  contract  at  common  law.— Bowen 
v.  Lovewell,  177  S.  W.  929. 
€=>I4  (Mo.App.)  At  common  law  an  instru- 
ment is  not  a  bond  unless  under  seaL — State  ex 
rel.  Spellmaa  v.  Parke-Davis  &  Co.,  177  S.  W. 
1070. 

€::s>35  (Ark.)  A  bond  required  by  the  Governor 
from  contestees  as  a  condition  to  issuance  of 
commissions,  to  which  they  were  not  in  fact  en- 
titled, held  enforceable  as  a  common-law  ob- 
ligation.—Bowen  v.  Lovewell,  177  S.  W.  929. 
$=»45  (Ark.)  The  rule  that,  where  a  transac- 
tion is  contrary  to  public  policy,  it  is  void,  and 
no  rights  can  be  claimed  under  it,  does  not 
preclude  a  party  to  an  election  contest  from 
recovering  on  a  bond  required,  for  his  protec- 
tion, by  the  Governor,  as  a  condition  to  issu- 
ing, over  his  objection,  a  commission  to  his 
adversary.— Bowen  v.  Lovewell,  177  8.  W.  929. 

BOOKS. 

Se«  Insurance,  4s»335;  -Taxation,  €s»433. 

BOUNDARIES. 

See  Trial,  «=»260,  350. 

I.   DESCRIPTION. 

€=»3  (Tei.Civ.App.)  Where  a  description  of 
land  in  a  judgment,  in  an  action  of  trespass 
to  try  title,  calls  for  a  well-described  comer 
at  variance  with  the  distance,  the  distance  must 
give  way  to  the  call  for  the  corner. — Bundick 
V.  Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 

n.  EVIDENOE.  ASCERTAINMENT.  AND 
E8TABI.ISHMENT. 

«=»33  (Tei.Civ.App.)  Where  plaintiffs  right 
to  recover  rested  on  the  establishment  of  a  dis- 
puted line  he  could  not  object  that  defendant's 
evidence  tending  to  show  that  the  line  was  not 
as  claimed  did  not  definitely  locate  the  line, 
since  the  burden  was  on  plaintiff. — Higginboth- 
am  V.  Weaver,  177  S.  W.  532. 
€=>37  (Tex.Civ.App.)  Evidence  held  insufB- 
cient  to  show  that  those  under  whom  plaintiff 
claimed  had  recognized  the  true  location  of  the 
boundary  line  as  being  the  location  contended 
for  by  defendants. — Bundick  v.  Moore-Cortes 
Canal  Co..  177  S.  W.  1030. 

Where  the  evidence  leaves  no  room  for  doubt 
as  to  the  true  location  of  a  boundary  line,  proof 
of  acquiescence  in  the  erroneous  line  will  not 
support  a  verdict  in  favor  thereof.— Id. 
€=»40  (Tex.Clv.App.)  Failure  to  submit  to  the 
jury  the  issue  of  the  true  location  of  a  bound- 
ary line  held  not  error,  where  the  evidence 
conclusively  showed  such  location. — Bundick  v. 
Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 
€=»40  (Tex.Civ,App:)  Acquiescence  under  cir- 
cumstances, not  amounting  to  an  estoppel,  is 
a  mere_  fact  to  be  considered  by  the  jury  in  de- 
termining the  true  location  of  a  boundary  line. 
—Bundick  v.  Moore-Cortes  Canal  Co.,  177  S.  W. 
1070. 

€=>4I  (Tex.C5v.App.)  In  an  action  where  the 
boundary  line  of  a  railroad  grant  block  was  in 
dispute,  the  refusal  of  a  special  charge  request- 


ed by  defendant  as  to  the  effect  of  the  finding 
of  original  comers  held  erroneous  under  the 
evidence.— Higginbotham  v.  Weaver,  177  S.  W. 
532. 

BRIBERY. 

See  Indictment  and  Information,  €=>21. 

<e=»l  (Ark.)  Under  Kirby's  Dig.  §  1602,  held, 
that  contractor  might  be  indicted  for  bribing 
the  engineer  inspector  of  a  road  district  im- 
provement established  by  law,  to  influence  his 
decision  in  passing  upon  quality  of  crushed 
rock  to  be  used  in  construction  of  road. — State 
v.  Bunch.  177  S.  W.  932. 

Under  Kirby's  Dig.  §  1602,  held,  that  the 
offense  of  attempting  to  bribe  person  holding  a 

Slace  of  profit  might  be  committed  by  attempt- 
ig  to  bribe  inspector  for  road  improvement 
district  in  his  decision  as  to  quality  of  ma- 
terials furnished  by  contractor.— ad. 

BRIDGES. 

I.   ESTABUSHMENT.  CONSTRUCTION 
AND  MAINTENANCE. 

<$=»I2  (Ark.)  In  the  absence  of  legislation  to 
the  contrary,  tracks  of  a  street  railroad  are 
not  real  estate,  so  as  to  be  subject  to  a  local 
improvement  tax  for  con.struction  of  a  bridge. 
—Ft.  Smith  Light  &  Traction  Co.  v.  Mc- 
Donough,  177  S.  W.  026. 

The  provision  of  Lews  ]907,  p.  402,  amend- 
ing the  improvement  district  laws,  that  tracks 
of  a  railroad  in  streets,  with  its  right  of  way, 
shall  be  assessable  for  local  improvements,  does  - 
not  include  street  railroads.— Id. 

The  provision  of  the  special  act  of  1909 
(Laws  1909,  p.  325),  creating  an  improvement 
district  for  construction  of  a  bridge  across  the 
Arkansas,  that  all  railroads,  tramways,  road- 
beds, and  appurtenances  shall  be  assessed  for 
the  improvement,  does  not  apply  to  street  rail- 
road tracks. — Id. 

The  tracks  of  a  company  in  a  city  operated 
as  a  street  railroad  are  not  assessable  as  real 
estate  for  construction  of  a  bridge;  it  having 
no  right  of  way  in  the  streets,  even  if  an  in- 
terurban  line,  operated  by  it,  be  subject  there- 
to.—Id. 

<g=>2l  (Ark.)  Under  Acts  1905,  p.  228,  {  4, 
a  contract  for  bridge  work  in  excess  of  the 
amount  appropriated  and  to  be  collected  is  void. 
—Monroe  County  v.  Brown,  177  S.  W.  40. 

BRIEFS. 

See  Appeal  and  Error,  «s>  767,  768. 

BROKERS. 

See  Appeal  and  Error,  ®=»1066 ;  Damages,  ®s» 
78;  Evidence,  «=>471;  Frauds,  Statute  of, 
<gx=>23;  Insurance,  <S=>73,  96,  103;  Judg- 
ment, «=>256;    Trial,  <g=>ll. 

n.  EMPI.OTMENT  AND   AUTHORITY. 

®=>7  (Tex.Civ.App.)  Statement  by  owner  of 
timber  to  C.  that  he  would  not  put  a  price  on 
the  timber  or  give  an  option,  but  if  C.  found  a 
buyer  he  would  trade  on  any  fair  proposition, 
^  held  not  to  make  C.  the  owner's  agent — Philip 
A.  Ryan  Lumber  Co.  v.  Ball,  177  S.  W.  226. 
®=>8  (Ark.)  Evidence  on  issue  of  agency  in  a 
suit  against  a  real  estate  agent  for  secret  profits 
secured  from  a  sale  of  plaintiff's  propertjr  held 
to  authorize  a  decree  for  plaintiff.— White  v. 
Puckett,  177  S.  W.  3L 

HI.  DUTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

«=>38  (Tex.CiT.App.)  Under  conflicting  evi- 
dence, held,  that  wnether  plaintiffs  had  secretly 
employed  defendant's  agent,  thereby  rendering 
void  a  contract  for  the  sale  of  timber,  was  for 
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the  jury.— Philip  A.  Ryan  Lumber  Co.  v.  Ball, 
177  S.  W.  226. 

IV.   COMPENSATION  ANB  I.IEN. 

9=>S7  (Mo.App.)  Where  plaintiff  agreed  to  sell 
defendant's  bonds  for  a  commission,  tne  fact  that 
defendant's  sale  to  a  purchaser  produced  by 
plaintiff  was  made  for  less  than  par  did  not  de- 
prive plaintiff  of  his  right  to  a  commission. — 
Smith  V.  Lyons  SaJt  Co.,  177  S.  W.  1057. 
$=361  (Tex.Civ.App.)  That  broker  knew  of  de- 
fect in  title  which  prevented  sale  to  purchaser 
procured  by  him  held  not  to  prevent  right  to 
commissions  if  defendant  agreed  with  him  to 
■cure  the  defect. — McGowan  v.  Eubank,  177  S. 
W.  512. 

Purchaser  procured  by  broker  held  entitled 
to  refuse  to  complete  contract  because  of  de- 
fendant's failure  to  discharge  unpaid  purchase 
money  note  held  by  a  former  owner. — Id. 
€=75  (Tex.  Civ.  App.)  Defendant,  employing 
plaintiffs  to  sell  land  with  provision  for  divi- 
sion of  purchase  money  notes,  held  precluded 
from  denying  that  time  for  settlement  had  ar- 
rived, though  notes  were  to  be  held  by  third 
party  as  collateral  security. — Piummer  v. 
Simms,  177  S.  W.  1037. 

V.  ACTIONS   FOB   COMPENSATION. 

€=s>82  (Mo.App.)  Petition  in  a  broker's  action 
for  comnussions  held  not  objectionable  as  not 
stating  a  cause  of  action  because  of  allegations 
of  an  a{;reement  to  sell  and  the  farther  allegation 
of  bringing  about  a  sale;  there  being  no  differ- 
ence between  selling  and  bringing  aliout  a  sale. 
—Smith  v.  Lyons  Salt  Co.,  177  S.  W.  1057. 
iS=385  (Mo.App.)  In  an  action  for  the  agreed 
commission  on  the  sale  of  defendant's  bonds, 
wherein  the  issue  was  whether  plaintiff's  efforts 
were  the  inducing  cause  of  a  sale  made  by  de- 
fendant, conversations  between  plaintiff  and 
purchaser  held  competent. — Smith  v.  Lyons  Salt 
Co.,  177  S.  W.  1057. 

^=»86  (Ark.)  Evidence  as  to  whether  purchaser 
as  part  of  consideration  agreed  to  pay  broker's 
commissions  held  to  support  verdict  for  broker. 
—Faulkner  v.  Crawford,  177  S.  W.  35. 

Broker  suing  for  commissions  held  under  the 
evidence  entitled  to  the  whole  commission,  sued 
for,  if  anything.— Id. 

€=386  (Mo.App.)  Evidence,  in  an  action  for 
commissions  on  a  sale  of  bonds  alleged  to  have 
been  brought  about  by  him,  held  to  support  a 
judgment  for  plaintiff.— Smith  v.  Lyons  Salt 
Co.,  177  S.  W.  1057. 

VI.  BIGHTS,  POWEBS,  AND  LIABIIX. 
TIES  AS  TO  THIBD  FEBSON8. 

4=9 1 02  (Mo.)  A  real  estate  broker  who  falsely 
misrepresented  the  value  of  land,  and  procured 
from  the  purchaser  a  price  in  excess  of  the  ven- 
dor's sale  price,  which  excess  he  pocketed,  is 
guilty  of  fraud,  and  recovery  may  be  had 
against  him.— Hack  v.  Crain,  177  8.  W.  587. 

BURDEN  OF  PROOF. 

See  Evidence,  <&=>91;  Trial,  <S=>296b 

BURGLARY. 

See  Criminal  Law,  <S=875,  10»7,  11B9. 

n.   PBOSEOUTION  ANB  PUNISHMENT. 

^=»4l  (Tex. Or. App.)  In  a  prosecution  for  bur- 
glary, evidence  held  suffirient  to  show  that  ac- 
cused broke  in,  and  did  not  find  the  door  open. 
—Brown  v.  State,  177  S.  W.  1161. 
€=»42  (Tex.Cr.App.)  Evidence  of  the  identity 
of  a  fan,  taken  under  circumstances  constitut- 
ing burglary,  with  a  fan  taken  by  defendant  to 
a  certain  place,  defendant  making  no  explana- 
tion, but  only  a  denial,  warrants  a  conviction 
of  burglary.— Hamilton  v.  State,  177  S.  W.  496. 
€=346  (Ky.)  Instructions  in  a  prosecution  for 
breaking  into  a  storehouse,  contrair  to  Ey.  St. 


I  1164,  which  did  not  contain  the  word  "feloni- 
ously," are  not  therefore  erroneous.- Farley  t. 
Commonwealth,  177  S.  W.  431. 

CANALS. 

See  Injancti<m,  €=>143. 

CANCELLATION  OF  INSTRUMENTS. 

See  Contracts,  i8=>176;  Counties,  €=»169,  206; 
Deeds,  €=3211;  Forgery,  <S=»iO,  37;  Judg- 
ment, €=>795. 

n.  PBOOEEDINOS   AND  BEI-TEF. 

€=»37  (Tex.Civ.App.)  Allegations  in  petition 
seeking  to  cancel  a  conveyance  held  suihcient 
to  show  fraud. — Oeveland  ▼.  Stanley,  177  S. 
W.  1181. 

A  deed  cannot  be  set  aside  on  grounds  not 
pleaded. — Id. 

CARRIERS. 

See  Commerce,  C=»8 ;  HMdence,  ^=»481 ;  Trial, 

I.  OONTBOL  AND  BEOUUiTIOM  OF 

COMMON  OABBIEBS. 

(A)  la   General. 

€=>ll  (Mo.)  Under  Interstate  Commerce  Act, 
i  15,  as  amended  by  Act  June  29,  1906,  i  4, 
held,  that  carrier  may  make  and  file  rpasonable 
recrulatious  touching  the  manner  in  which  ship- 
ments are  to  be  made,  and  such  r^ulations 
are  enforceable. — Donovan  ▼.  Wells  Fargo  & 
Co.,  177  S.  W.  839. 

€=s>20  (Tex.Civ.App.)  Since  Acta  22d  Leg.  c. 
45,  relating  to  express  companies,  was  intended 
to  cover  the  entire  field,  as  relating  to  such 
companies,  as  is  covered  by  the  act  of  the  same 
Legislature  (Acts  22d  Leg.  c.  51),  relating  to 
railroads,  an  individual  cannot  recover  from 
an  express  company  the  i>enalty  prescribed  by 
the  railroad  act— Helm  v.  Wells  Fargo  &  Go. 
Express,  177  S.  W.  134. 

n.   CABBIAOE  OF  GOODS. 

(B)  BlUa  of  Ladinic,  Shtpplaar  Beoetpta, 
and  Special  Contraeia. 

€=>46  (Mo.App.)  Where  an  agreement  con- 
cerning further  transportation  over  the  line  of 
a  connecting  carrier  was  made  after  the  gooda 
had  reached  the  state  of  Arkansas,  and  they 
were  only  to  be  transported  to  another  point  in 
that  state,  the  local  laws  govern.— Keithley  v. 
Lusk,  177  S.  W.  756. 

€=>48  (Tex.Civ.App.)  The  validity  of  a  provi- 
sion in  a  bill  of  lading  issued  for  an  interstate 
shipment  must  be  determined  under  the  Federal 
Interstate  Commerce  Acts. — Hovey  v.  Tankers- 
ley,  177  S.  W.  153. 

€=353  (Mo.App.)  A  bill  of  lading  does  not 
make  the  contract  of  shipment,  but  only  evi- 
dences it.— Keithley  t.  Lusk,  177  S.  W.  756. 

(F)  I,oaa  of  or  Inlnrr  *o  Goods. 

€=3 1 08  (Ark.)  A  carrier  of  goods  is  practically 
an  insurer  against  all  losses  save  those  arising 
from  act  of  God,  of  the  public  enemy,  duly  con- 
stituted authority,  or  the  inherent  vice  of  the 
goods  shipped. — St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hudgins  Produce  Co..  177  S.  W.  400. 
€=»  1 1 5  (Ark.)  A  carrier  of  potatoes  in  charge 
of  the  loading  and  transportation  is  liable  for 
injuries  from  freezing. — St.  Louis,  I.  M.  ft  S. 
B.  Co.  v.  Hudgins  Produce  Co.,  177  S.  W.  400. 
€=3 1 21  (Ark.)  Where  a  shipper  takes  chai^ 
of  the  loading  of  potatoes,  the  carrier  is  not  lia- 
ble for  injuries  from  freezing  caused  by  the 
shipper's  negligence.— St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Hudgins  Produce  Co.,  177  S.  W.  400. 
€=3 1 31  (Mo.App.)  In  an  action  against  a  car- 
rier, where  specific  negligence  in  the  carriace 
of  goods  is  pleaded,  recovery  must  be  had  on 
that  ground,  or  not  at  alL— Keithley  T.  Loak, 
177  S.  W.  756. 
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®=>t32  (Ark.)  The  receipt  of  KOods  in  a  dam- 
aged condition  raisea  a  presumption  that  the 
carrier  was  negligent— St.  Louis.  I.  M.  &  S.  R. 
Co.  V.  Hudgins  Produce  Co.,  177  S.  W.  400. 

(H)    Umltatlon  of  I.lablUtr> 

^>I59  (Ark.)  Provision  in  bill  of  lading  re- 
quiring notice  of  intention  to  claim  damages 
held  reasonable,  and  compliance  tlierewith  nec- 
essary, unless  carrier  has  actual  knowledge  of 
condition  of  shipment  and  that  claim  will  be 
made.— St.  Louis,  I.  M.  &  S.  Ky.  Co.  t.  Cum- 
bie,  177  S.  W.  910. 

Notice  to  carrier  of  damages  to  shipment  as 
required  by  bill  of  lading  held  not  excused  by 
fact  that  employes  having  no  duties  with  re- 
spect to  snch  matters  knew  of  the  damage. — Id. 
®=»I59  (Ark.)  Giving  of  notice  of  damages  to 
shipment  as  required  by  bill  of  lading  held  not 
excused  by  knowledge  of  carrier's  Ibngshore- 
men  or  by  the  fact  that  an  inspector  was  kept 
at  the  dock.— St.  Louis,  I.  M.  &  S.  Ky.  Co. 
V.   Starbird,  177  S.  W.  912. 

Where  consignee  called  attention  of  carrier's 
dock  foreman  to  damaged  condition  of  peaches, 
and  he  examined  them,  held,  that  compliance 
with  bill  of  lading  reqtiiring  notice  of  damages 
was  excused. — Id. 

*=3lS9  (Mo.App.)  Requirement  of  a  contract 
of  shipment  for  notice  of  claim  for  loss,  to  be 
given  at  point  of  delivery  or  shipment,  within 
four  months  after  delivery,  is  reasonable  and 
valid.^ — Equity  Elevator  Co.  v.  Union  Pac.  Ry. 
Co.,  177  S.  W.  773. 

The  requirement  of  a  contract  of  shipment 
that  notice  of  claim  for  loss  be  given  at  the 
point  of  shipment  or  delivery  is  not  satisfied 
by  mailing  it  to  another  point — Id. 
^=3)63  (Ark.)  Where  notice  was  not  given 
carrier  as  required  by  bill  of  lading,  burden 
held  to  be  on  plaintiff  in  action  for  damages  tc 
shipment  to  show  such  actual  knowledge  as  ex- 
cused written  notice.— St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Cumble.  177  S.  W.  910. 
®=>I65  (Tex.Cir.App.)  Evidence  held  to  sus- 
tain findings  that  plaintiff's  wife,  on  tendering 
the  shipment,  declared  its  value  to  be  $300, 
and  that  defendant  charepd  a  rate  proportion- 
ate to  such  valuation.— Wells  Fargo  &  Co.  E3x- 
press  V.  Powell,  177  S.  W.  988. 
$=»I66  (Mo.App.)  Under  the  evidence  held 
the  issue  which  should  have  been  submitted 
was  not  whether  the  notice  of  claim  of  loss, 
required  by  a  contract  of  shipment  was  given, 
but  whether  its  irregularity  was  waived. — 
Equity  Elevator  Co.  t.  Union  Pac.  Ry.  Co..  177 
S.  W.  773. 

(I)  Coaneetlntc  Carrlera. 

®s»l73  (Mo.App.)  While  a  common  carrier 
cannot  be  compelled  to  contract  to  carry  goods 
beyond  its  own  line,  yet  it  may  do  so  either 
by  express  contract  or  implication. — Keitbley 
V.  Lusk   177  S.  W.  756. 

A  defendant  held  to  have  made  a  through 
contract  of  carriage  and  transportation  ot 
goods  beyond  its  own  line.— Id. 

®=9l77  (Mo.App.)  A  carrier  which  uses  anoth- 
er in  making  a  through  shipment  is  liable  for 
the  negligence  of  the  connecting  carrier.— 
Keithley  v.  Lusk,  177  S.  W.  7i56. 

Though  no  bill  of  lading  for  a  through  ship' 
ment  was  issued,  the  Carmack  amendment  does 
not  free  the  initial  carrier  from  liability  for  the 
negligence  of  the  connecting  carrier. — Id. 

^»I77  (Tei.Civ.App.)  Terminal  carrier,  receiv- 
ing goods  in  good  condition  and  delivering  them 
in  a  damaged  condition,  held  liable.— United  S. 
S.  C3o.  V.  Houston  Packing  Co.,  177  S.  W.  570. 

4=»I80  (Tex.Civ.App.)  Terminal  carrier  held 
liable  for  damage  to  shipment  occurring  while 
in  its  possession,  without  reference  to  the  bill 
of  lading  limiting  liability  for  injuries  to  those 


on  its  own  line.— United  S.  S.  Co.  v.  Houston 
Packing  Co..  177  S.  W.  570. 
®=>I85  (Mo.App.)  Where  goods  are  delivered  in 
good  condition  to  the  initial  carrier,  and  are 
found  damaged,  due  to  negligence,  when  deliv- 
ered by  the  terminal  carrier,  and  it  is  not  shown 
which  carrier  was  negligent,  the  presumption  is 
that  it  was  the  last  one. — Keithley  v.  Lusk,  177 
S.  W.  756. 

m.  OARRIAOE  OF  LIVE   STOCK. 

®=>2I8  (Mo.)  Limited  liability  contract  for  in- 
terstate transportation  of  live  stock  based  on 
declared  value  held  not  void  if  fair,  open,  just, 
and  reasonable. — Donovan  v.  Wells  Fargo  &  Co., 
177  S.  W.  839. 

That  rate  filed  pursuant  to  Interstate  Com- 
merce Act,  {  6,  where  full  value  of  horse  was  de- 
clared, was  unreasonable  and  made  in  bad  faith, 
held  not  to  entitle  shipper  accepting  limited  lia- 
bility contract  to  recover  the  full  value. — Id. 

Shipper's  agent  who  delivered  horse  to  carrier 
held  to  have  authority  to  bind  th«  shipper  by  ex- 
ecuting a  limited  liabilit.v  contract  based  upon 
the  declared  value  of  the  horse ;  the  shipper  be- 
ing charged  with  knowledge  that  such  contract 
was  a  requisite  of  shipment  at  the  rate  given. 
— Id. 

Contract  limiting  carrier's  liability  to  declared 
value  of  horse  held  not  a  violation  of  the  Inter- 
state Commerce  Act,  and  carrier  not  liable  for 
fuU  value,  though  it  knew  the  full  value,  which 
largely  exceeded  the  declared  value. — Id. 
®=»2I8  (Mo.App.)  A  carrier  of  live  stock  may 
escape  liability  for  injuries  resulting  from  an 
act  of  God,  or  the  pubUc  enemy,  the  fault  of 
shipper,  or  the  inherent  vice  of  the  animals. — 
Botts  V.  St  Louis  &  H.  Ry.  Co.,  177  S.  W.  746. 

Unless  supported  by  an  independent  considera- 
tion, such  as  a  reduction  in  freight  rates,  an 
agreement  to  give  notice  of  loss  within  a  short 
time  cannot  be  supported. — Id. 

A  bUl  of  lading  held  to  show  no  reduction  in 
rates  affording  a  consideration  to  support  a  spe- 
cial contract — Id. 

<g=>2l8  (Tex.Civ.App.)  Under  Act  Cong.  Feb.  4, 
1887,  as  amended  by  Hepburn-Carmack  Act,  a 
stipulation  in  a  bill  of  lading,  requiring  notice 
of  mjuries  to  cattle  to  be  served  on  the  carrier's 
agent  before  removal,  held  unreasonable. — 
Hovey  v.  Tankersley,  177  S.  W.  153. 
<S=>2I8  (Tex.Civ.App.)  Though  the  claim  filed 
with  the  notice  of  damages  to  a  shipment  of 
cattle  was  less  than  the  amount  sued  for,  that 
is  no  defense;  notice  being  given.-^Pecos  &  N. 
T.  Ry.  Co.  V.  Holmes.  177  S.  W.  505. 
®S32I8  (Tex.Civ.App.)  A  requirement  in  the 
bill  of  lading  for  a  shipment  of  live  stock  for 
notice  of  damage  held  unreasonable  and  not 
binding  under  the  circumstances  of  the  case. — 
Chicago,  R.  I.  &  Q.  Ry.  Co.  v.  Whaley,  177  S. 
W.  543. 

$=9228  (MaApp.)  While  owing  to  the  limita- 
tions on  its  liability,  negligence  of  a  carrier  of 
live  stock  must  be  shown,  it  may  be  established 
by  circumstantial  evidence. — Botts  v.  St  Louis 
&  H.  Ry.  Co.,  177  S.  W.  746. 

Evidence  held  to  warrant  a  finding  that  a  car- 
rier of  hogs  was  negligent. — Id. 

In  an  action  for  the  death  of  hogs  in  shipment, 
the  verdict  held,  under  the  evidence,  not  to 
award  a  recovery  for  hogs  dying  after  the  ship- 
ment had  passed  beyond  defendant's  line. — Id. 
<8=>228  (Tex.Civ.App.)  Under  Act  Cong.  Feb. 
4,  1887,  as  amended  by  the  Hepburn-Carmack 
Act,  an  interstate  carrier  has  the  burden  of 
showing  that  a  provision  in  its  bill  of  lading  is 
reasonable. — Hovey  v.  Tankersley,  177  S.  W. 
153. 

$s»228  (Tex.Civ.App.)  Evidence  held  sufficient 
to  support  a  judgment  against  a  railroad  com- 
pany for  injuries  to  live  stock  on  account  of 
delay  and  rough  handling. — International  &  G. 
N.  Ry.  Co.  V.  iFrank,  177  S.  W.  168. 
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^=»228  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  a  sbipment  of  live  stock,  the  carrier 
held  required  to  prove  that  as  to  particular 
shipment  stipulation  as  to  notice  was  reasonable, 
and  that  it  had  an  agent  to  whom  notice  might 
be  given.— Chicago,  R.  I.  &  G.  Ry.  Co.  ▼.  Dal- 
ton.  177  S.  W.  556. 

«s»229  (Tex.Civ.App.)  The  measure  of  dam- 
ages for  injuries  to  cattle  shipped  for  pasturage 
is  the  same  as  for  injuries  to  those  shipped  to 
market  for  sale.— Pecos  &  N.  T.  Ry.  Co.  ▼. 
Holmes.  177  S.  W.  505. 

^=s>3!29  (Tex.Civ.App.)  Where  a  shipper  recov- 
ered for  •  shrinkage  in  cntUe,  and  it  appeared 
that  the  cattle  brought  the  actual  market  price, 
no  additional  recovery  for  loss  in  selling  appear- 
ance can  be  had. — International  ft  G.  N.  Ry.  Co. 
V.  Rhoden,  177  S.  W.  984. 
^=3230  (Tex.Civ.App.)  In  an  action  for  injuries 
to  a  shipment  of  cattle,  the  charge  held  to  suffi- 
ciently safeguard  the  carrier's  interests.- Inter- 
national &  G.  N.  Ry.  Co.  V.  Frank,  177  S.  W. 
168. 

IV.   OABRIAOE  OF  PASSENOEBS. 

(A)   Relation    Between    Carrier    and    Faa- 
■enser, 

^=>238  (Mo.)  Where  plaintiff  entered  the  de- 
fendant's train  by  the  right  expressed  on  the 
face  of  a  valid  ticket,  the  relation  of  passenger 
and  carrier  existed  between  them. — Ferguson  v. 
Missouri  Pac.  Ry.  Co.,  177  S.  W.  616. 

(C)  Performance    of    Contract    of    Trans- 
portation. 

^=3262  (Mo.)  Carrier  held  bound  to  carry  fe- 
male passenger  to  destination  without  uuucces- 
sary  delay,  to  afford  her  the  necessary  and  usual 
facilities  for  her  comfort  durin.;  the  journey, 
and  to  treat  her  with  civility.— Ferguson  v.  Mis- 
souri Pac.  Ry.  Co.,  177  S.  W.  610. 
€=»277  (Tex.)  Plaintiff,  who  induced  friends  to 
travel  with  him  by  defendant  road  to  Confeder- 
ate reunion,  relying  on  road's  promise'  to  fur- 
nish through  chair  car,  held  not  entitled  to  re- 
cover for  humiliation  suffered  by  him  through 
road's  failure  to  furnish  such  car.— Freeman  v. 
Clark,  177  S.  W.  1189. 

€s»277  (Tex.Civ.App.)  In  action  for  breach 
of  agreement  to  furnish  plaintiff  and  friends 
through  chair  car,  if  he  would  induce  such 
friends  to  travel  over  defendant  road,  plaintiff 
could  not  recover  for  humiliation  because  he  and 
friends  were  -forced  to  travel  in  an  inferior  car. 
—Freeman  v.  Clark,  177  S.  W.  U88. 

(D)  Personal  Injnrlea. 
4=»286  (Ark.)  Instruction  held  erroneous  as  im- 
posing too  high  a  degree  of  care  on  defendant 
tor  the  condition  of  its  station  premises. — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  v.  Owens,  177  S.  W.  8. 
€=3286  (Ark.)  A  railroad  company  need  only 
exercise  ordinary  care  to  keep  its  depots  and 
their  approaches  in  a  safe  condition  for  passen- 
gers.— St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Duncan, 
177  S.  W.  1132. 

«=>290  (Tex.C»T.App.)  An  initial  carrier  had 
liable  for  Injuries  to  the  shipper  of  live  stock 
accompanying  the  shipment  by  reason  of  failure 
to  properly  bed  the  car. — Missouri,  K.  ft  T.  Ry. 
Co.  of  Texas  v.  Ryon,  177  S.  W.  523. 
<Ss>303  (Ark.)  The  rule  that  a  carrier  is  liable 
for  injuries  to  a  passenger  who  alighted,  while 
exercising  due  care,  at  a  place  where  he  was 
invited  to  alight,  applies  to  a  passenger  on  a 
freight  train.— Steptoe  v.  St  IjOuis,  1.  M.  ft  S. 
Ky.  Co.,  177  S.  W.  417. 

$=>303  (Mo.App.)  A  conductor,  who  starts  his 
train  without  inquiry  as  to  whether  a  passenger 
who  has  reached  his  destination  has  alighted, 
is  negligent.- Thomure  v.  St  Louis  ft  S.  F.  R. 
Co.,  177  S.  W.  708. 

®=>305  (Ark.)  A  carrier  is  liable  for  injury  to 
a  passenger,  from  another  passenger  accidental- 
ly hitting  him  in  shooting  at  the  porter  to  pro- 


tect himself  from  assault,  as  proximately  caus- 
ed by  the  porter's  wrongful  act. — St.  Louis,  X.  M. 
ft  S.  Ry.  Co.  v.  Jackson,  177  S.  W.  33. 
®:=>305  (Ky.)  A  carrier  is  not  liable  for  the 
death  of  a  paasoiKer,  killed  while  resisting  an 
officer  attempting  to  arrest  him  at  the  conduc- 
tor's request  since  the  resistance  was  the  prox- 
imate cause. — Chesapeake  &  0.  Ry.  Oo.  v. 
Whitaker's  Adm'r.  177  S.  W.  443. 
®=>306  (Tex.Civ.App.)  An  initial  carrier  of 
live  stock  held  not  relieved  from  liability  to  the 
shipper  accompanying  the  shipment,  for  an  ac- 
cident on  the  connecting  carrier's  line,  by  sell- 
ing to  him  a  ticket  good  over  the  initial  and 
connecting  carriers.— Missouri,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  Ryon.  177  S.  W.  525. 
€=9315  (Mo.App.)  In  action  for  injuries  to  pas- 
senger, claimed  to  have  l>een  crowded  by  street 
car  conductor  and  caused  to  fall,  held,  that  there 
was  no  material  variance  between  the  petition, 
the  proof,  and  an  instruction. — Tanchof  v.  Met- 
ropolitan St.  Ry.  Co.,  177  S.  W.  813. 
«=>3I6  (Ark.)  In  view  of  Kirby's  Dig.  {  6773, 
relating  to  damages  to  persons  from  the  opera- 
tion of  railroads,  a  prima  facie  case  of  negligence 
is  made  out  by  proof  of  an  injury  to  a  passenger 
while  boarding  or  alighting  from  a  train. — Huck- 
aby  V.  St  Louis,  L  M.  ft  S.  Ry.  Co.,  177  S.  W. 

The  presumption  of  negligence  from  injury  to 
a  passenger  arises  in  suit  brought  in  the  state, 
though  the  injury  was  in  another  state. — Id. 

In  view  of  Kirby's  Dig.  §|  3106,  3107,  plain- 
tiff, in  action  for  injury  from  starting  of  train 
while  she  was  boarding  it,  held  to  have  burden 
of  proving  complaint,  unaffected  by  the  presump- 
tion of  carrier  s  negligence  arising  from  injury 
in  operation  of  train. — Id. 

In  action  against  carrier  for  personal  injury, 
plaintiff  held  required  to  prove  not  only  that  she 
fell  and  was  injured  while  boarding  a  train,  but 
that  the  fall  was  caused  by  some  negligence  of 
the  carrier. — Id. 

€=>3I6  (Tex.Civ.App.)  A  passenger  who  alleged 
specific  negligence  as  the  cause  of  an  accident 
has  the  burden  of  proving  it. — International  ft 
G.  N.  Ry.  Co,  V.  Bartek,  177  S.  W.  137. 

€='318  (Ark.)  In  an  action  against  a  railroad 
for  injuries  to  a  passenger  attempting  to  board 
its  train  at  a  station,  evidence  held  insufficient 
to  warrant  punitive  damages. — Chicago,  R.  I. 
ft  P.  Ry.  Co.  V.  Owens,  177  S.  W.  & 

€=>3I8  (Ark.)  In  an  action  for  injuries  re- 
ceived by  a  passenger  while  alighting  from  a 
freight  train,  evidence  held  sufficient  to  war- 
rant the  jury  in  finding  that  the  conductor  in- 
vited him  to  alight  at  that  place.— Steptoe  t. 
St  Louis,  I.  M.  ft  S.  Ry.  Co..  177  S.  W.  417. 

€=>3I8  (Mo.App.)  Evidence  held  to  warrant  a 
finding  that  the  train  was  started  with  a  sud- 
den jerk.— Thomure  v.  St  Louis  &  S.  F.  R.  Uo.., 

177  S.  W.  708. 

€=>3I8  (Mo.App.)  Evidence  held  to  sustain  a 
finding  of  negligent  operation  of  an  electric 
street  car  causing  injury  to  a  passenger  while 
on  the  way  out. — Baughman  v.  Metropolitan  St 
Ry.  Co.,  177  S.  W.  800. 

€=>3I9  (Ark.)  Mere  negligence,  however  ^ross, 
on  the  part  of  a  railroad,  resulting  in  injuries  to 
a  passenger,  does  not  warrant  punitive  dam- 
ages.—Chicago,  R.  I.  &  P.  Ry.  Co.  T.  Owens, 

177  S.  W.  8., 

€=»3I9  (Ark.)  Punitive  damages  may  be  award- 
ed against  a  carrier  for  willful  and  wanton  as- 
sault of  its  porter  on  a  passenger. — St.  Louis,  L 
M.  ft  S.  Ry.  Co.  V.  Jackson,  177  S.  W.  33. 

A  verdict  of  $500  for  Injury  to  a  passenger 
from  a  pistol  shot  in  the  shoulder  hdd  not  ex- 
cessive.— Id. 

€=>320  (Mo.App.)  In  an  action  by  a  passenger, 
injured  in  attempting  to  alight  from  a  train, 
evidence  held  sufficient  to  carry  the  case  to  the 
jury.— Thomure  v.  St  Lonia  ft  S.  F.  R.  COi- 
177  S.  W.  708. 
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«E9320  (MaApp.)  In  action  for  injnries  to 
street  car  passenger,  crowded  from  vestibule  of 
car,  whether  the  person  who  crowded  her  was 
the  conductor  held  for  the  jary  under  the  evi- 
dence^Tanchof  v.  Metropolitan  St  Ry.  Co.,  177 
S.  W.  813. 

«=>320  (Tex.Civ.App.)  Whether  the  failare  of 
the  Initial  carrier  of  live  stock  to  properly  bed 
the  car,  was  concurrent  negligence  causing  in- 
jury to  the  shipper  accompanying  the  shipment, 
Aeld  for  the  jury. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Ryon,  177  S.  W.  525. 
9=>32l  (Ark.)  In  an  action  for  injuries  to  a 
passenger,  the  giving  of  an  instruction  request- 
ed by  defendant  as  to  the  place  of  alighting, 
without  the  modification  asked  by  plaintiff  as 
to  invitation  to  alight,  held  error. — Steptoe  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.,  177  S.  W.  417. 
4=>32l  (MaApp.)  In  a  passenger's  action,  the 
real  issue  held  to  be  the  negligent  starting  of 
the  train  after  allowing  the  passenger  insuffi- 
cient time  to  alight;  hence  an  instruction  elim- 
inating that  issue  was  properly  refused. — Thom- 
ure  V.  St  Louis,  &  S.  F.  B.  Co.,  177  S.  W. 
708. 

€=»32l  (Mo.App.)  In  a  passenger's  action 
against  a  street  railroad  for  personal  injury,  an 
instruction  for  plaintiff  held  not  objectionable  aa 
requiring  the  jury  to  find  that  defendant's  serv- 
ants knew  she  had  not  gotten  off  the  car  when 
it  started. — Davis  v.  Metropolitan  St  By.  Co., 
177  S.  W.  1007. 

In  a  passenger's  action  against  a  street  rail- 
road for  personal  injury  while  alighting,  an  in- 
struction that  defendant  was  liable  for  all  in- 
juries resulting  from  "slight"  negligence  held 
erroneous. — Id. 

€=>32i  (Ter.Civ.App.)  In  an  action  by  one 
thrown  off  of  the  steps  of  a  car  which  he  was 
entering,  a  charge  that  plaintiff  was  entitled  to 
enter  if  not  interfering  with  other  passengers, 
held  not  erroneous. — St  Louis  Southwestern 
By.  Co.  of  Texas  v.  Hassell.  177  S.  W.  618. 

A  charge,  that  if  plaintiff  was  not  interfer- 
ing with  other  passengers  the  brakeman  had  no 
right  to  throw  him  off,  held  not  erroneous.— Id. 

(B)    Contributory     NeKllarence     of     Person 
Injured. 

€=3328  (Ark.)  A  passenger  attempting  to  board 
a  train  after  it  had  stopped  to  take  on  passen- 
gers and  during  ,tbe  reasonable  time  it  was  sup- 
posed to  allow  passengers  to  board  assumed  no 
risk  of  injury  from  the  moving  of  the  train  so 
as  to  endanger  his  safety. — Huckaby  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.,  177  S.  W.  923. 
9=>348  (Mo.App.)  Instruction  hypothesizing  de- 
fendant's claim  that  street  cat  passenger,  disre- 
garding conductor's  warning,  alighted  while  the 
car  was  in  motion,  held  Impropierly  refused. — 
Tanchof  v.  Metropolitan  St  Ry.  Co.,  177  S.  W. 
813. 

€=>348  (Mo.App.)  In  a  passenger's  action 
against  a  street  railroad  for  personal  injury, 
an  instruction  held  not  objectionable  as  not  re- 
quiring jury  to  believe  that  plaintiff  was  exer- 
cising due  care.— Davis  v.  Metropolitan  St  Ry. 
Co.,  177  S.  W.  1097. 

(F*)  BJection  of  Paaaenacero  and  Intruder*. 

€=^356  (Mo.)  Ticket  which,  by  mistake,  had  no 
"going  coupon"  attached,  held  a  valid  and  com- 
plete contract  for  the  transportation  for  which 
jt  was  bought — ^Ferguson  v.  Missouri  Pac  By. 
Co.,  177  S.  W.  616. 

^9382  (Mo.)  Carrier's  ejection  of  woman  pas- 
senger tendering  a  valid  ticket  held  an  inde- 
pendent tort,  making  it  liable  in  damages  for 
physical  pain,  discomfort,  delay,  and  indignity. 
— Ferguson  v.  Missouri  Pac.  Ry.  Co.,  177  S. 
W.  016. 

«=>384  (Mo.)  On  circumstances  of  plaintiff's 
ejection   by  defendant  railroad  company,  held. 


that  instruction  on  exemplary  damages  was  not 
warranted. — Ferguson  v.  Missouri  Pac.  Ry.  Co- 
177  S.  W.  616. 

In  action  for  wrongful  ejection  of  passenger, 
instruction  that  plaintiff  could  only  recover  ac- 
tual damages  wMch  would  reasonably  compen- 
sate for  trouble  and  inconvenience  neld  erro- 
neous, as  not  including  all  matters  of  recovery*. 
— Id. 

On  evidence  in  action  for  damages  for  ejection 
from  defendant's  train,  instructloa  as  to  dam- 
ages for  lost  time  AeM  erroneous. — Id. 

CARRYING  WEAPONS. 

See  Weapons. 

CERTIFICATE. 

See  Criminal  Law,  €=»1092;    Insurance,  ®=> 
821. 


See  Equity. 


CHANCERY. 
CHARACTER. 


See  Criminal  Law,  iS=»376;  Witnesses,  i8=» 
844-358. 

CHARGE. 

To  jury,  see  Criminal  Law.  «=>780-829:  Homi- 
cide, «=»288-311;    Trial,  «=»188-2»d. 

CHARITIES. 

II.   CONSTRUCTION,   ADMIinBTRA. 
TION,  AND   ENFORCEMENT. 

®=»43  (Mo.)  Where  a  wiU  gives  a  trustee  pow- 
er to  decide  as  to  details  in  the  discharge  of 
the  trust  court  cannot  substitute  its  own  dis- 
cretion for  that  of  the  trustee,  until  he  la 
guilty  of  misconduct,  or  the  trust  becomes  im- 
possible of  execution,  or  is  about  to  fail.— San- 
dusky V.  Sandusky.  177  S.  W.  890. 
«=>50  (Mo.)  The  heirs  of  a  testatrix  bad  no 
interest  in  a  fund  given  in  valid  trust  for  re- 
ligious purposes,  and  were  not  necessary  parties 
in  a  proceeding  with  reference  to  the  proper 
application  of  the  trust  fund.— Sanduwy  v. 
Sandusky,  177  S.  W.  390. 

CHATTEL  MORTGAGES. 

See  Animals,  €=326^ 

I.   REQUISITES  AND  VALIDITT. 
(B)  Form  and  Coatenta  of  Inatmmenta. 

<8=>5I  (Tex.Civ.App.)  A  recorded  chattel  mort- 
gage of  one  "Maxwell  4-pa88enger  automobile, 
factory  No.  32406,"  was  not  such  a  description 
as  to  charge  the  purchaser  of  a  "five-passenger 
Maxwell  automobile,  model  1-3  car.  No.  2466," 
with  notice  that  the  car  purchased  was  the  one 
covered  by  the  mortgage.— McQueen  t.  Tenison, 
177  S.  W.  1063. 

CHECKS. 

See  Banks  and  Banking,  €=»130;  Bills  and 
Notes,  <e=>149,  212 ;  Contracts,  «=»303 ;  For- 
gery, €=>34. 

CIVIL  RIGHTS. 

<S=»M  (Tenn.)  The  federal  Civil  Rights  Act 
held  not  to  forbid  the  Tennessee  courts  from 
holding  the  issue  of  a  Louisiana  slave  marriage 
Illegitimate  and  unable  to  inherit  from  the  fa- 
ther.—Napier  V.  Church,  177  S.  W.  66. 

CLAIMS. 

206 ;   Executors  and  Admin- 


See  Gounties, 
istrators,  4^256. 
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CLERKS  OF  COURTS. 

«s>28  (Mo.)  Under  Rev.  St  1800,  H  2681. 
2682,  2683,  1036S,  and  10366,  a  county  held 
liable  for  hire  of  a  telephone,  in  the  office  of 
the  circuit  clerk  used  by  the  public  and  for 
official  buBiness.— Smalley  v.  Dent  County,  177 
S.  W.  620. 

CLOUD  ON  TITLE. 

Se«  Quieting  Title,  «s>34. 

COLLATERAL  ATTACK. 

See  Countieg,  <S=>}6&,  206. 

COLLECTION. 

See  Taxation,  <8=»545,  611. 

COLLEGES.  AND  UNIVERSITIES. 

See  Counties,  <3=»153%. 

COMMERCE. 

See  Carriers,  «=»46,  218;   Master  and  Serrant, 
«s>203,  204. 

I.    POWEB    TO    B£Otr]:.ATE   IH    OEIT- 
EltAIb 

®=»8  (Mo.)  By  the  Carmack  Amendment  to  the 
Hepburn  Act,  Congress  held  to  have  occupied 
the  entire  field  of  interstate  shipments  and  to 
have  ousted  the  states  from  control  thereof. — 
Donovan  v.  Wells  Fargo  &  Co.,  177  S.  W.  839. 
9=38  (Mo.App.)  The  federal  statute  and  the 
decisions  of  the  federal  courts  interpreting  it 
govern  the  question  of  the  validity  of  contracts 
relating  to  interstate  commerce.— Keithley  v. 
Lusk,  177  S.  W.  756. 

€s»8  (Mo.App.)  A  roundhouse  employe's  action 
for  personal  injury  against  his  employer  en- 
gaged in  interstate  commerce  was  a  suit  under 
the  federal  Employers'  Liability  Act— Gross  v. 
Chicago,  B.  &  Q.  R.  Co.,  177  S.  W.  1127. 

In  an  action  by  an  employ^,  engaged  in  in- 
terstate commerce,  for  negligent  injuries,  wheth- 
er he  was  himself  negligent  or  assumed  the  risk 
of  the  master's  negligence  held  immaterial,  since, 
under  the  federal  Employers'  Liability  Act, 
what  risks  are  assumed  by  the  servant  are  left 
to  the  local  law,  by  which  risks  due  to  the  mas- 
ter's negligence  are  not  assumed. — Id. 

Federal  Kmployers'  Liability  Act  sought  to  reg- 
ulate the  liability  of  interstate  carriers  to  their 
employes  and  to  establish  a  policy  for  all,  super- 
seding the  liability  as  determined  by  the  several 
states. — ^Id. 

«=»8  (Tex.Civ.App.)  The  United  States  stat- 
utes and  the  decisions  of  the  United  States 
courts  control  the  interpretation  of  contracts 
for  interstate  shipments.— Chicago,  R.  I.  &  G. 
Ry.  Co.  V.  Whaley,  177  S.  W.  543. 
$=>8  (Tex.Civ.App.)  Under  federal  Employers' 
Liability  Act,  defense  of  assumed  risk  is  open  to 
interstate  railway  carrier  in  action  for  injury 
to  eini)loye  engaged  in  interstate  commerce,  not- 
withstanding the  defense  does  not  obtain  under 
state  statutes. — Texas  &  P.  Ry.  Co.  v.  White, 
177  S.  W.  1185. 

n.  SUBJECTS   OF  BEOUZ.ATION. 

®=927  (Ky.)  Railroad  fireman  on  switching  en- 
gine attached  to  intrastate  car  preliminary  to 
handling  an  interstate  car  held  not  "engaged  in 
interstate  commerce,"  so  that  there  might  be  a 
recovery  under  the  state  law. — Louisville  &  N. 
R,  Co.  v.  Parker's  Adm'r,  177  S.  W.  405. 
«=>27  (Tex.)  Railroad  yard  clerk  checking  cars 
in  trains  is  not,  while  walking  through  the  yard, 
engiiecd  in  interstate  commerce  within  federal 
Employers'  Ijability  Act.  in  absence  of  any  con- 
nection with  interstate  train  in  the  yard. — Pecos 
&  N.  T.  Ry.  Co.  v.  Rosenbloom,  177  S.  W.  952. 


«=>27  (Tex.Civ.App.)  Section  foreman  of  In- 
terstate railway  run  down  while  helping  his 
crew  to  lift  their  hand  car  from  the  track  for  a 
train  made  up  of  cars  bound  for  intrastate  and 
interstate  points  held  engaged  in  interstate  com- 
merce within  federal  Employers'  Liability  Act 
—Texas  &  P.  By.  Co.  v.  White,  177  S.  W.  1185. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Drains,  «=>49:  Interpleader,  «=s>33;  Mort- 
gages, 9=3526;  Municipal  Corporations,  9:9 
7(^:  Partition,  «=394,  114;  Railroads,  «=» 
8,  58,  227 ;   Statutes,  «=>47. 

COMMISSIONS. 

See  Appeal  and  Error,  9=>1056;  Brokers,  9=» 
61-86;  Damages,  <8=>78;  Frauds,  Statute  of, 
9=°23;  Judgment,  9=3256;  Principal  ana 
Agent,  9=>Sl-89. 

COMMITMENT. 

See  Contempt,  9=>64. 

COMMON  UW. 

See  Adoption,  9=>4;  Bonds,  9=>14,  35;  Evi- 
dence, 9=380. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  9=>287,  274. 

COMPARATIVE  NEGLIGENCE. 

S«e  Negligence,  9=>101. 

COMPENSATION. 

See  Appeal  and  Error,  9=>955;  Brokers,  ^=> 
61-86;  Eminent  Domain,  9=>71-145;  Par- 
tition, 9=s>114;  Partnership,  9=>83,  338; 
Principal  and  Agent,  9=»8l-89;  Receivers, 
9=>198;  Schools  and  School  Districts,  9=> 
144,  145. 

COMPETENCY. 

See  Jury,  9s>97;   Witnesses,  93>138-181. 

COMPROMISE  AND  SETTLEMENT. 

See  Appeal  and  Error,  9=»1176;  Release. 

COMPUTATION. 

See  Limitation  of  Actions,  9=346-105. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  9=31207;  Judgmmt, 
9=3641-731;    Partnership,  9=>250. 

CONDEMNATION. 

See  Eminent  "Domain ;  Judgment,  9=9375,  419. 

CONDITIONAL  SALES. 

See  Mortgages,  9=36. 

CONDITIONS. 

See  Deeds,  9s>134,  145-160. 

CONFESSION. 

See  Criminal  Law,  9=380,  618-536. 

CONFLICT  OF  LAWS. 

See  Carriers,  9=s>46;  Descent  and  Distribu- 
tion, 9=33 ;    Husband  and  Wife,  9=>203^. 

CONNECTING  CARRIERS. 

See  Carriers,  9=>46,  173-18&^ 
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CONSIDERATION. 

See  Adoption,  ®s>6;  Bills  and  Notes,  <=»92- 
98,  140,  497;  Carriers,  «=»21S;  Contractg, 
<e=»51-6L  237;  Corporations,  <3=»476; 
Frauds,  Statute  of,  «=3l41 :  Fraudulent  Con- 
▼eyancea,   «=3l59;    Noration,   9s»S:    Trial, 

«=»2eo. 

CONSPIRACY. 

See  Criminal  Law,  4=>510, 

I.  Oivn.  UABIUTT. 

(A)  Acta  Conatltntlnir  Conaplraer  and  U- 
abllliy  Therefor. 

^=»I4  (Mo.)  Under  a  petition  alleging  that  the 
defendant,  plaintiff's  husband,  and  others  joint- 
ly conspired  in  causing  plaintiff  to  be  commit- 
ted to  an  insane  asylum,  the  defendants  were 
joint  tort-feasors,  and  as  such  jointly  and  sev- 
erally liable,  whether  acting  in  concert  or  in- 
dependently—Rogers V.  Sogers,  177  S.  W.  382. 

CONSTITUTIONAL  LAW. 

See  Appeal  and  Error,  «=>170;  Corporations, 
<S=3244 ;  Counties,  ®=5>153%  ;  Courts,  <g=>57, 
231;  Elections,  €=s>311;  Eminent  Domain, 
<©=»71,  90,  266;  Highways,  <g=90,  93,  122, 
129,  130;  Intoxicating  Liquors,  <S=>242; 
Jury,  e=>24,  34;  Justices  of  the  Peace,  <g=> 
44 ;  Municipal  Corporations,  «=>374,  ^5 ; 
Kailroads,  ©=>259;  Schools  and  School  Dis- 
tricts, «=a48,  101,  159%;  Statutes,  <8=»16, 
64,  66,  75,  94,  95,  107,  123;  Taxation,  «=» 
49,  375,  611. 

II.  CONSTRITOTIOir,   OFERATIOIT, 

AMP  EKrOBOEMEWT  OF  OON. 

STITUnONAI.  PROVISIONS. 

<S==>(8  (Ky.)  Const  §  177,  is  nullified  by  sec- 
tion 15  <  a,  adopted  in  1909,  so  far  as  it  relates 
to  state  aid  to  public  roads. — Mitchell  v.  Knoz 
County  Fiscal  Court,  177  S.  W.  279. 

Const.  §  157a,  adopted  in  1909,  nullifies  sec- 
tion 177,  forbidding  the  commonwealth  to  build 
highways.— Id. 

<S=»48  (Mo.)  A  statute  will  not  be  held  con- 
trary to  Const  art  4,  §  53,  prohibiting  the 
enactment  of  certain  special  or  local  laws,  un- 
less it  is  established  beyond  reasonable  doubt 
that  it  violates  a  specific  subdivision  of.  that 
section.— State  ex  Int.  Barker  v.  Southern,  177 
S.  W.  640. 

^=>48  (Tenn.)  In  cases  of  doubt  the  court  will 
give  that  construction  to  an  act  which  will  sus- 
tain its  validity  and  constitutionality,  instead 
of  destroying  it,  when  that  can  reasonably  be 
done.— State  v.  White,  177  S.  W.  47& 

m.  DISTRIBUTION  OF  OOVXBN- 

MENTAI.   POWERS   AND 

FUNCTIONS. 

(A)   IiCirlBlattTe     Po-nrera     and    DeleKatloB 
Thereof. 

<S=365  (Tex.)  Acts  33d  Iieg.  c.  74  (Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  arts.  6319a-0319n) 
hetd  unconstitutional  as  a  delegation  by  the  Leg- 
islature of  its  own  proper  power.— Ex  parte 
Mitchell,  177  S.  W.  953. 

V.    PERSONA!.,    OIVH.,    AND    POUTI- 
CAX  RIGHTS. 

®=387  (Ky.)  AU  private  property  is  held  sub- 
ject to  the  right  of  the  state  to  impose  on  the 
use  and  enjoyment  thereof  such  reasonable  reg- 
ulations as  are  deemed  expedient  for  the  public 
welfare.— Harris  v.  City  of  Louisville,  177  S.  W. 
472. 

The  race  segregation  ordinance  of  Louisville 
does  not  violate  Const.  IS  1,  2,  26,  guarantee- 
jiHt  rights  of  property. — Id. 


VX.   VESTED  RIGHTS. 

€=»93  (Ky.)  The  race  segregation  ordinance  of 
Louisville  does  not  deprive  the  owner  of  his 
vested  right  of  alienation,  but  merely  takes 
away  the  probability  of  alienation  to  certain 
classes  of  customers. — Harris  v.  City  of  Lou- 
isville, 177  S.  W.  472. 

X.  EQUAI.  PROTECTION  OF  LAWS. 

«s»2l3  (Tei.Civ.App.)  Acts  32d  Leg.  c.  119, 
providing  for  the  appointment  of  official 
stenographers  for  district  and  county  courts, 
does  not  violate  Const,  art  1,  §  3,  guaranteeing 
equal  protection  of  the  law.— Bice  v.  fioberts, 
177  S.  W.  149. 

<&=>2I5  (Tenn.)  The  court  was  not  forbidden  by 
the  equality  provision  of  Const  U.  S.  Amend. 
14,  to  bold  tnat,  for  purposes  of  inheritance, 
the  Issue  of  a  slave  marriage  contracted  in 
Louisiana,  and  there  terminated  before  emanci- 
pation, was  illegitimate.— Napier  v.  Church,  177 
S.  W.  66. 

XI.  DUE   PROCESS   OF  LAW. 

iS=»254  (Tex.Civ.App.)  Acts  32d  Le?.  c.  119, 
providing  for  the  appointment  of  official  stenog- 
raphers for  district  and  county  courts,  held 
not  to  violate  Const.  Tex.  art.  1,  f  19,  and 
Const.  U.  S.  Amend.  14.— Bice  v.  Roberts,  177 
S.  W.  149. 

4=»274  (Ky.)  That  Louisville  race  segregation 
ordinance  has  the  effect  of  excluding  colored 
people  from  the  more  desirable  parts  of  the 
city  does  not  amount  to  a  depriving  them  'of 
liberty  or  property  without  due  process  of  law 
contrary  to  Const.  U.  S.  Amend.  14. — ^Harris 
v.  City  of  Louisville.  177  S.  W.  472. 
^=»276  (Mo.)  The  right  to  contract  is  a  natural 
property  right  which  cannot  be  taken  from  one 
without  due  process  of  law. — ^Undsley  v.  Pat- 
terson, 177  S.  W.  826. 

<S=>289  (Tex.Civ.App.)  Chapter  172,  Acts  33d 
Leg.  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
5107—1  to  5107—105),  providing  for  the  organi- 
sation of  irrigation  districts,  held  not  violative  of 
Const  art  1,  S  19,  as  allowing  an  excessive 
valuation  of  the  lands  within  the  district,  for 
bonding  purposes;  the  act  limiting  bond  issues 
to  one-fourth  of  the  actual  value  of  the  lands. — 
Barstow  v.  Ward  County  Irr.  Dist  No.  1,  177 
S.  W.  563. 

Chapter  172,  Acts  33d  Leg.  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  5107—1  to  5107-105), 
authorizing  the  organization  of  irrigation  dis- 
tricts, held  not  violative  of  Const,  art.  1,  S  19, 
forbidding  the  taking  of  property  for  public  use 
without  due  process  of  law;  section  24  of  the 
act  expressly  providing  the  process  for  acquir- 
ing the  land.— Id. 

<S=9290  (Ark.)  Acts  1913,  p.  534,  abolUhing  the 
Fourche  drainage  district,  cannot  be  held  as  a 
legislative  assessment  of  benefits  as  exceeding 
the  cost  of  improvement  for,  to  so  hold,  the  act 
would  deprive  property  owners  of  their  property 
without  due  process  of  law,  contrary  to  Const 
art.  2,  f  21.— Thibault  v.  McHaney,  177  S.  W. 
877. 

€=»290  (Ky.)  A  hearing  which  a  taxpayer  has 
in  court  when  a  lien  is  sought  to  be  enforced  on 
his  property  for  the  cost  of  street  improvements 
is  all  that  is  necessary  to  constitute  "due  pro- 
cess of  law."— Bamett  v.  L.  B.  Figg  Co.,  177  S. 
W.  275. 

CONSTRUCTION. 

See  Bills  and  Notes,  «=>119-123;  Constitu- 
tional Law,  <S=48;  Contracts,  «=»147-177; 
Covenants,  <g=35;  Deeds,  «=>99-160;  In- 
surance, <e=»146,  165;  Sales,  i8=»S8;  Stat- 
utes, <S=»188,  207;  Trial,  «S=»295,  296; 
Wills,  «=>440-707. 
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CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «s>108. 

CONTEMPT. 

I.  ACTS  OB  CONDUCT  CONSTITtTT- 
INO   OONTKMPT   OF    COUKT. 

®=»9  (Tenn.)  Courts  may  punish  for  contempt 
publishers  or  matter  for  public  circulation  cal- 
culated to  impede  the  orderly  trial  and  disposi- 
tion of  a  pending  case.— Tate  t.  State,  177  S. 
W.  69.  _, 

Publication  relating  to  withholding  from  evi- 
dence, after  retirement  of  jury,  of  affidavits  by 
chief  witness  for  proponents  in  a  pending  will 
case,  held  within  the  power  of  the  court  to  pun- 
ish for  contempt,  under  the  authority  granted  by 
Shannon's   Code,   §  5918.— Id. 

The  power  of  the  court  to  punish  for  contempt 
one  publishing,'  during  the  pendency  of  litiga- 
tion, matter  tending  to  hinder  or  embarrass  the 
court  in  the  discharge  of  its  functions  is  not  de- 
pendent upon  any  preliminary  order  forbidding 
such  publication  being  served  upon  the  publish- 
er.— Id. 

n.  POWER  TO  ptnnsH,  akd  pbo- 

CEEDHrOS  THEBEFOB. 


,  -  -  (Mo.)  A  commitment  of  a  witness  for 
contempt,  merely  stating  he  refused  to  testify 
and  to  answer  a  certain  interrogatory,  without 
setting  out  the  question  or  his  response,  is  in- 
sufficient—Ward V.  Lamb,  177  S.  W.  365. 

CONTEST. 

See  Bonds,   «=»46;    Elections,   «=>303,  305; 
Intoxicating  laquors,  «=»69;   Officers,  «=»83. 

CONTINUANCE 

See  Criminal  Law,  <S=>58e-603,  916,  917, 1151, 
1166. 

«=>30  (Tex.Civ.App.)  Defendant  held  not  enti- 
tled to  a  continuance  on  the  ground  of  surprise 
after  the  amendment  of  the  petition  at  the  trial 
so  as  to  deny  contributory  negligence  which  the 
answer  had  pleaded.— Terrell  Sewerage  Co.  v. 
Stiles,  177  S.  W.  1053. 

€=»37  (Tex.Civ.App.)  A  motion  for  a  continu- 
ance held  insufficient  where  it  did  not  show  that 
either  of  the  absent  witnesses  would  testify  to 
any  facts  material  to  the  issues.— Allen  v,  Rettig, 
177  S.  W.  215. 

CONTRACTS. 

See  Adoption,  €=>4,  6,  7:  Adverse  Possession, 
€=>(K);  Alteration  of  Instruments;  Appeal 
and  .  Error,  €=»1064,  1073 ;  •  Assignments ; 
Bills  and  Notes;  Bonds;  Bridges,  <3=5'21; 
Cancellation  of  Instruments;  Garners,  e=> 
53,  173,  218;  Chattel  Mortgages;  Commerce, 
«=»8 ;  Constitutional  Law,  *=»276 :  Corpora- 
tions, <©=»455-487;  Courts,  <g=»97;  Cove- 
nants ;  Damages,  <S=>23,  40,  56,  78 ;  Deeds ; 
Drains,  <g=>49 ;  Evidence,  «=>419-461;  Ex- 
change of  Property;  Frauds,  Statute  of; 
Guaranty;  Highways,  ®=9ll3;  Homestead, 
«S=>124;  iHnsband  and  Wife,  <Ss>80,  90;  In- 
demnity; Infants,  ©=»47 ;  Insurance;  Judg- 
ment, <S=>729;  Lamitation  of  Actions,  ®=> 
46;  Logs  and  Logging,  €=33,  8;  Mechanics' 
Liens,  ®=>281;  Mortgages;  Municipal  Cor- 
porations, ®=»365,  374;  Novation;  Plead- 
ing, ®=>129;  Principal  and  Agent,  €=»41, 
136,  155;  Principal  and  Surety,  ©=>ffl-123; 
Railroads,  €=»58,  60;  Release;  Sales; 
Schools  and  School  Districts,  <g=:3l35,  144; 
Slaves,  ®=»14;  Specific  Performance;  Stip- 
ulations; Trial,  ^s'lOS,  251;  Vendor  and 
Purchaser;  Waters  and  Water  Courses,  ®=s> 
232;  Wills,  <8=»58,  68,  740;  Work  and  La- 
ttor. 


X.  BEQ1TI8XTE8  AHD  VAZJOITY. 
(C)  Formml  Reqnisttes. 
«=>37  (Mo.)  Rev.  St.  1909,  j  2803,  reUting  to 
Qie  proof  of  written  instruments,  contemplates 
that  the  act  of  signing  as  a  subscribing  witness 
must  tie  contemporaneous  with  the  execution  of 
the  instrument  and  with  the  knowledge  and 
consent  of  the  party  executing  it — Caraon  t. 
Woods,  177  S.  W.  623. 

(D)  Conalderatton. 

9=>5I  (Tex.Civ.App.)  A  valuable  consideration 
for  a  promise  may  consist  of  a  benefit  to  the 

promisor;  "benefit"  meaning  that  the  promia- 
or  has,  in  return  for  his  promise,  acquired 
some  legal  right  to  which  he  would  not  other- 
wise have  been  entitled.— Harp  t.  Hamilton, 
177  S.  W.  565. 

®=952  (Tex.Civ.App.)  A  valuable  considera- 
tion for  a  promise  may  consist  of  a  detriment 
to  the  promisee;  "detriment"  meaning  that  the 
promisee  has,  in  retam  for  the  promise,  for- 
borne some  legal  right  which  he  otherwise  would 
have  been  entitled  to  exercise.— Harp  T.  Hamil- 
ton, 177  S.  W.  565. 

<f=54  (Mo.App.)  Promise,  at  time  part  pay- 
ment for  hauling  logs  was  made,  that  promisor 
would  see  that  debtor  did  not  get  away  owing 
promisee  anything,  held  without  eonsideratioii. 
-Bay  V.  Beam,  177  S.  W.  395. 
«=56 1  (Mo.App.)  Statement  by  defendant  to 
those  hauling  logs  for  another  to  go  on  hauling 
and  he  would  be  responsible  for  the  pay  held 
not  without  consideration.— Bay  v.  Beam,  177 
S.  W.  395. 

n.   COKSTBtrCTIOlT  AWD   OPEBA- 

TIOK. 

(A)   Oeaeral  RaleM  of  Conatrvetion. 

iS=>l47  (Ky.)  The  court  in  construing  a  con- 
tract, must  ascertain  tha  intent  of  the  parties 
by  considering  the  language  of  the  contract 
the  circumstances  surrounding  the  parties,  and 
their  object— Owens  v.  Georgia  Life  Ins.  Co., 
177  S.  W.  294. 

ig=>l47  (Mo.App.)  All  rules  for  the  judicial  in- 
terpretation of  language  employed  in  written 
contracts  are  merely  a  means  to  an  end ;  tne 
end  being  to  ascertain  and  enforce  the  mutual 
intention  of  the  parties.— Schmohl  v.  Travelers' 
Ins.  Co.,  177  S.  W.  1108. 

The  intention  of  the  parties  to  a  contract 
is  to  be  gathered  from  the  whole  instrument, 
by  weighing  and  giving  proper  consideration 
to  all  pertinent  stipulations  and  expressions. 
—Id. 

«=»r52  (Mo.App.)  Words  «8ed  in  written  con- 
tracts should  be  given  their  common  everyday 
meaning,  and  definitive  refinements  should  be 
ignored.— Schmohl  v.  Travelers'  Ins.  Co.,  177 
S.  W.  1108. 

<3i=3l70  (Tex.Oiv.App.)  Under  contract  by  which 
plaintiffs  were  to  sell  lands  for  defendant  par- 
ties held  to  have  fixed  their  own  measure  of 
adjustment  with  respect  to  forfeit  monw  mi 
uncompleted  sales.— Plummer  v.  Simma,  177  B. 
W.  1037. 

<e=9l76  (Tex.Civ.App.)  Contract  being  ambign- 
ons  as  to  adjustment  of  expenses  upon  cancell*- 
tion  of  contract,  court  held  to  have  properly 
submitted  intenUon  of  the  parties  to  the  jury. 
—Plummer  v.  Simms,  177  S.  W.  1037. 

(B)  Partlea. 

i3=>l77  (Mo.App.)  That  a  contract  is  only  that 
a  company  will  refund  to  C.  $1,000,  if  he  re- 
quires it,  docs  not  prevent  its  being  held  a 
contract  of  W.  who,  as  well  as  the  company, 
signs  it-CockreU  v.  Williams,  177  S.  W.  1091. 

III.  MODIFICATION  AND  MEBOEB. 

<g=>237  (Mo-A^pp.)  Contract  of  plaintiffs  to  pay 
defendant  additional  sum  for  settling  material- 
man's claim  which,  with  other  claims,  deteao- 
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ant  had  agreed  to  defend  and  settle,  held  void 
for  lack  of  consideration.— Kooloakr  t.  Bloch, 
m  S.  W.  1060. 

^=>238  (Ky.)  A  contract  not  required  to  be  in 
vriting  may  be  discharged  or  modified  by  subse- 
quent oral  agreement.— Murray  v.  Boyd,  177 
S.  W.  468. 

IV.  BESOISSIOir  AMD  ABAJTOOIT- 

MENT. 

<s»2S4  (Ky.)  A  contract  required  to  be  in  writ- 
ing may  be  rescinded  by  parol— Murray  t.  Boyd, 
177  S.  W.  468. 

V.  PERFOBMANCE  OR  BREACH. 

«=9303  (Ky.)  The  protesting  of  a  check  given 
by  a.  contractor  in  payment  to  a  subcontractor 
is  no  justification  for  abandonment  of  the  con- 
tract by  the  latter,  where  the  mistake  in  the 
check  is  immediately  rectified.— Eddington-Grif- 
fitts  Const  Co.  V.  Ireland,  177  S.  VV.  259. 
^»323  (Ky.)  In  an  action  by  a  railroad  con- 
tractor against  a  subcontractor  for  damages 
for  breach  of  contract  evidence,  held  sufficient 
to  justify  a  refusal  to  give  a  peremptory  in- 
struction for  defendant — Eddington-Grlffitts 
Const  Co.  V.  Ireland,  177  8.  W.  259. 

VI.  AOTIOITB  FOB  BBEACH. 

«S9324  (Tex.GiT.App.)  Where  parties  to  a  con- 
tract agree  on  the  remedies  accruing  on  breach 
thereof,  the  agreed  remedies  are  exclusive. — Buf- 
falo Pitts  Co.  V.  Alderdice,  177  S.  W.  1044. 
®=>350  (Tex.Civ.App.)  That  one  party  to  a 
contract  testified  to  by  the  other  party  testified 
that  the  contract  was  not  made,  did  not  conclu- 
sively show  that  the  contract  was  lacking  in  mu- 
tuality.—O'Neil  V.  Gibson,  177  S.  W.  183. 

CONTRIBUTION. 

^=>5  Crex.CiT.App.)  Where  a  railroad  and  its 
contractor  and  subcontractor  were  negligent  in 
obstructing  a  crossing  whereby  plaintiff  was 
injured,  no  contribution  was  recoverable  as  be- 
tween the  parties. — Quanah,  A.  &  P.  By.  Co.  t. 
Goodwin,  177  S.  W.  545. 

CONTRIBUTORY  NEGLIGENCE. 

See  Carriers,  «=»328,  348;  Master  and  Serv- 
ant, <S=9230-245;    Negligence,    «=>6&-101. 

CONVERSION. 

See  TroTer  and  ConTendon. 

CONVEYANCES. 

See  Logs  and  Logging,  ^s>S. 

CORPORATIONS. 

See  AdTerse  Possession,  €=>85, 100;  Banks  and 
Banking ;  Bills  and  Notes,  €=»12S ;  Car- 
riers ;  Fraud,  ®=>13,  64 ;  Injunction,  ®=»70 ; 
Insurance;  Mandamus,  iS=3l33 ;  Mortgages ; 
Bailroads ;  Specific  Performance,  ®=>126 ; 
(Street  Bailroads ;  Telegraphs  and  Telephones ; 
V^ae,  9=»22;    Waters  and  Water  Courses, 

I.   nrOORFORATION  AMD  ORGANIZA- 
TION. 

^s»l4  (Tez.CiT.App.)  A  corporation,  organized 
to  give  a  deed  of  trust  to  secure  the  debt  of 
another  corporation,  held  organized  for  an 
illegal  purpose  which  invalidates  the  deed  of 
trust- Taylor  Peed  Pen  Co.  v.  Taylor  Nat 
Bank,  177  S.  W.  176. 


IV.  OAPETAI.,   BTOOK.  AND  DIVI- 
DENDS. 
(D)  Transfelr  of  Skarea. 

€=3 1 33  CMo.)  Where  the  corporate  officers 
wrongfully  refuse  to  transfer  shares  of  stock 
bought  from  a  shareholder  to  a  buyer,  equity 
will  compel  them  to  issue  other  shares  in  lien 
thereof  in  his  own  name. — Whiting  v.  Enter- 
prise Land  &  Sheep  Co.,  177  S.  W.  580. 

V.  MEMBERS    AND   STOOKHOUIERS. 

CA)   RiKtats   and   I^labllltles  «a  to  Oor- 

pormtlon. 

«=»I87  (Tex.Civ.App.)  The  rights  of  the  cor- 
poration are  not  affected  by  the  dealings  of  the 
stockholders  among  themselves.— Aruo  Co-opera- 
tive Irr.  Co.  T.  Pugh,  177  S.  W.  991. 

(C)   SnlBK  o'  DefendlBK  on  BelisM  of  Cor- 
pormtlon. 

^=3202  (Tex.Civ.App.)  CSrcnmstances  justify- 
ing suit  by  stockholder  for  corporation,  must  be 
clear  and  definite,  and  it  must  appear  that  the 
object  of  the  suit  is  to  recover  debts  for  the  cor- 
poration.— Toomey  v.  First  Mortgage  Trust  Co., 
177  S.  W.  639. 

(D)  Uablllty  for  Corporate  Debts  and 
Aeta. 

4=9244  (Tex.Civ.App.)  Where  corporate  stock 
is  transferred  before  the  whole  of  the  subscrip- 
tion price  has  been  paid  and  the  transfer  is 
duly  recorded,  the  transferror  is  usually  dis- 
charged from  further  liability  upon  the  sub- 
Bcription.-Bich  v.  Park,  177  S.  W.  184. 

A  purchaser  of  corporate  stock  is  liable  for 
arums  due  thereon  if  he  bought  with  knowledge, 
notwithstanding  representations  that  it  was 
fully  paid  in. — Id. 

Under  Const  art.  12,  J  6,  subscribers  to  the 
stock  of  a  corporation  who  had  not  fully  paid 
for  stock  received  are  guarantors  of  the  balance 
due  regardless  of  transfer. — Id. 
$=9269  (Tex.Civ.App.)  Proof  of  a  subscription 
and  a  valid  call  upon  stockholders  makes  out 
a  prima  facie  case  in  an  action  to  recover  on 
stock  subscriptions.— Bich  v.  Park,  177  S.  W. 
184. 

A  creditor  seeking  to  recover  amounts  due  on 
a  subscription  contract  to  corporate  stock  has 
the  burden  of  proof. — Id. 

In  an  action  against  subscribers  to  corporate 
stock,  it  is  improper  to  exclude  evidence  of  the 
property  delivered  by  the  subscribers  to  the 
corporation. — Id. 

In  an  action  on  stock  subscriptions,  evidence 
held  admissible  on  the  question  of  the  value  of 
property  transferred  in  payment  of  subscrip- 
tions.— Id. 

VI.  OFFICERS  AND   AGENTS. 

(O  RlKhta,   Duties,    aad    Uabllltlea   •■   «o 
CorporfttOB   and   Ita   Bfembera. 

#=»307  (Tenn.)  In  the  absence  of  fraud  or  con- 
cealment, shareholders  who  sold  their  stock  to 
directors  cannot  recover,  though  their  shares 
brought  much  less  than  their  actual  value ;  the 
directors  not  occupying  a  fiduciary  relation. — 
Shaw  V.  Cole  Mfg.  Co.,  177  S.  W.  479. 
®=33I4  (Tenn.)  Secret  profits  made  by  the  cap- 
tain of  a  steamboat  in  the  trade  of  cotton  seed 
held  recoverable,  although  such  trade  would  be 
ultra  vires  the  corporation. — Memphis  &  Arkan- 
sas City  Packet  Co.  v.  Agnew;  177  S.  W.  949. 

VH.   OOBPOBATE  POWERS  AND 
I.IABIUTIES. 

(B)  RepreacBtatlom  of  Corporation  by  Ot> 
flcera    and    Aacenta. 

4=3426  (Mo.App.>  A  corporation  held  to  have 
ratified  its  agents  act  in  executing  an  attach- 
ment bond  in  suit  brought  before  Laws  1907, 
p.  69,  by  taking  part  in  the  suit — State  ez  rel. 
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Spellman  v.  Parke-Davia  &  Co.,  177  S.  W. 
1070. 

(D)  Contrncta  and  Indebtednca*. 

^=3455  (Mo.App.)  An  attachment  bond  exe- 
cuted by  a  corpora'tion  by  ita  agent  need  not 
be  under  the  corporate  seat— State  ex  rel.  Spell- 
man  v.  Parke-Davia  &  Co.,  177  S.  W.  1070. 
€s>476  (Tex.Civ.App.)  A  note  and  deed  of 
trust  executed  by  a  corporation  to  secure  the 
debt  of  another  corporation,  held  illegal  when 
executed  in  violation  of  Rev.  St  art.  1164.— 
Taylor  Feed  Pen  Co.  v.  Taylor  Nat.  Bank,  177 
S.  W.  176. 

Note  and  deed  of  trust,  executed  by  corpora- 
tion to  secure  the  debt  of  another  corporation, 
held  invalid  for  want  of  consideration.— Id. 

<S=>487  (Tex.Civ.App.)  Where  the  execution  of 
a  deed  of  trust  by  a  corporation  to  secure  the 
debt  of  another  corporation,  was  ultra  vires, 
it  was  incapable  of  ratification.— Taylor  E'eed 
Pen  C;o.  V.  Taylor  Nat  Bank,  177  S.  W.  176. 

Vin.   INSOIiVENCT  ANB  RECEIVERS. 

«=>553  (Tex.Civ.App.)  Under  Rev.  St.  arts. 
1203,  2128,  i  3,  suit  by  minority  stockholders 
for  receivership  of  going  corporation,  not  shown 
to  be  insolvent  or  in  imminent  danger  of  in- 
solvency, held  not  maintainable.— Toomey  v. 
First  Mortgage  Trust  Co..  177  S.  W.  539. 
€=»557  (Tex.Civ.App.)  Relief  in  stockholders' 
suit,  alleging  fraud,  etc.,  or  ultra  vires  acts  of  di- 
rectors or  corporation,  held  limited  to  the  spe- 
cific wrongs  charged,  and  receiver  will  not  be 
appointed.— Toomey  v.  First  Mortgage  Trust 
Co.,  177  S.  W.  5Sd. 

XII.  FOREIGN   CORPORATIONS. 

€=»642  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  1314,  1318,  held  not  to 
prevent  a  foreign  corporation  which  has  not 
procured  a  permit  from  contracting  to  buy 
timber  located  in  the  state,  in  contemplation  of 
doing  business  therein. — Philip  A.  Ryan  Lum- 
ber Co.  V.  BaU,  177  S.  W.  226. 
<S=366I  (Tenn.)  That  a  corporation  has  failed 
to  file  a  certified  copy  of  its  charter  with  the 
secretary  of  state  does  not  prevent  it  from 
requiring  its  officers  and  employes  to  account 
to  it  for  secret  profits.- Memphis  &  Arkansas 
City  Packet  Co.  v.  Agnew,  IT?  S.  W.  949. 

CORPUS  DELICTI. 

See  Criminal  Law,  €=>535. 

CORRECTION. 

See  Appeal  and  Error,  <S=»1097;  CJourts,  <S=> 
90;  Judgment,  <@=>273 ;  Partnership,  c3=9 
251;    Trial,  <g=»362. 

CORROBORATION. 

See  Criminal  Law,  €=3511,  534,  535;  Rape, 
iS=»54 ;   Seduction,  €=>46,  50. 


COSTS. 

See  Appeal  and  Error,  ®=»1092;  Executors 
and  Administrators,  €i=»25d;  Mortgages,  4=> 
338. 

I.   NATURE,  GROUNDS,  AND  EXTENT 
OF   RIGHT   IN    GENERAI- 

®=>32  (Tex.Civ.App.)  Where  plaintiff  recover- 
ed a  large  part  of  land  sued  for,  to  which  de- 
fendants did  not  disclaim,  and  defendants  re- 
covered no  part  of  that  sued  for  additional 
to  that  sued  for  by  plaintiff,  the  costs  were 
properly  taxed  against  dcfoudimts. — Bundick  v. 
Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 


V.  AMOUNT.  RATE.  AND  ITEMS. 

^=9159  (Mo.App.)  Costs  in  the  technical  sense 
do  not  bear  interest. — McManus  t.  Burrows,  177 
S.  W.  671. 

COUNTIES. 

See  Clerks  of  Courts,  <g=>28;  Evidence,  ®=»12; 
Highways ;  States,  €=9119 ;  Statutes,  ®=>93, 
94,  123;   Taxation,  «=»300,  6S1. 

IV.  FISOAI.    MANAOEBIEIIT.    TTTKLIO 

DEBT,  SECURITIES,  AND 

TAXATION. 

<&=»l53'/j  (Tenn.)  Priv.  Acts  1915,  c.  1,  anthor- 
izing  a  county  to  issue  bonds  and  buy  land  for 
the  state  university  held  not  to  contravene  Const 
art  2,  I  29,  prohibiting  a  county  from  giving  itj 
credit  to  a  person,  company,  association'  or 
corporation.— Heiskeir  V.  Knox  County,  177  S. 
W.  483. 

€=»I69  (Ark.)  A  proceeding  under  Kirby's  Die. 
I  1175,  authorizing  the  county  court  to  call 
IB  outstanding  warrants  to  redeem,  cancel,  or 
reclassify  them,  is  a  direct,  not  a  collateral, 
attack  on  the  warrants. — ^Monroe  County  v. 
Brown,  177  S.  W.  40. 

Where  a  warrant  for  a  legal  claim,  but  in 
an  excessive  amount,  was  procured  by  fraud, 
the  court  can,  after  canceling  the  original  war- 
rant, order  the  issuance  of  a  new  warrant  for 
the  correct  amount — Id. 
€=>I70  (Ark.)  Proof  that  a  warrant  issued 
against  a  road  fund  exceeded  the  appropriation 
for  that  fund  without  proof  that  the  warrant 
in  question  was  based  on  the  contract  made 
after  the  appropriation  was  exhausted  does 
not  invalidate  the  warrant — ^Monroe  County  y. 
Brown,  177  S.  W.  40. 

<8=9l78  (Ky.)  Under  the  act  of  1914  (Ky.  St 
I  4307)  relative  to  the  issuance  of  county  bonds 
for  road  building,  it  is  not  necessary  that  a 
petition  for  an  election  on  such  issue  lie  over 
from  one  term  of  the  coun^  court  to  another 
term.— Finley  v.  Rose,  177  S.  W.  433. 

Under  the  act  of  1914  (Ky.  St  t  4307)  relative 
to  the  issuance  of  county  road  bonds,  the  county 
clerk  can  deliver  new  ballots  to  the  election 
officers  where  the  first  ones  incorrectly  stated 
the  amount  of  the  bonds. — Id. 
®=»I87  (Ky.)  Ky.  St  1915,  §  4307,  leaves  It 
optional  with  fiscal  court  to  determine  whether 
road  bonds  shall  be  redeemable  on  or  before 
their  maturity. — Mitchell  v.  Knox  County  Fis- 
cal Court,  177  8.  W.  279. 
€=>I96  (Tenn.)  Averment  of  an  unverified  bill 
as  to  excessive  price  held  insufficient  as  an  at- 
tack on  a  purchase  by  a  county,  authorized  by 
the  Legislature. — Heiskell  v.  Knox  County,  177 
S.  W.  483. 

V.  CIJilMS  AGAINST  OOUNTT. 

€=>206  (Ark.)  The  county  court,  in  allowing 
claims  against  the  county,  acts  jndiciaUy,  and 
its  judgment  is  not  open  to  collateral  attack, 
except  for  fraud  or  lack  of  jurisdiction. — Mon- 
roe County  V.  Brown,  177  S.  W.  40. 

Under  Kirby's  Dig.  §  1175,  the  court  cannot, 
in  proceeding  to  redeem,  cancel  or  reissue  coun- 
ty warrants,  set  aside  a  claim  merely  for  an 
error  in  the  decision  allowing  it. — Id. 

Collusion  between  a  claimant  and  the  county 
judge  to  increase  the  amount  of  the  claim  is  a 
fraud  on  the  county  which  can  be  corrected  in 
a  subsequent  proceeding  to  cancel  or  reissue  the 
warrants.— Id. 

COURTS. 

See  Appeal  and  Error,  <S=22,  170-302,  407, 
758,  846,  1002,  1097,  121^2;  Bail,  <8=»75; 
Bastards,  <S=935;  Clerks  of  Courts:  Consti- 
tutional Law,  «=>213,  254;  Contempt; 
Counties,  <8=s206;  Criminal  Law,  «=387, 
101 ;  Divorce.  <3=962,  280,  300,  303 ;  Equity, 
€=>36;  Guardian  and  Ward,  €=3>31 ;  Habeas 
Corpvis,  «=>113;  Highways,  €=>90;  Inter- 
pleader, €=>33;   Judgment,  «s»18;   Justices 


Digitized  by 


Google 


1223 


INDEX-DIGEST 


Oonrt* 


of  the  Peace;    Mandamus,  «=357;    Partner- 
ahip,  «=»251 ;   Taxation,  ©=»642 ;   Venue. 

n.   ESTABUBHMENT,    OBGAKIZA- 

TION,  Ain>  PBOCEDUBE  IN 

GEKERAI.. 

(A)  Creation  and  Constltntlom,  and  €oar4 
OlBeera. 

<8=>57  (Tei.Civ.App.)  Acts  32d  I/eg.  c.  119, 
providing  for  the  appointment  of  official  ste- 
nographers for  district  and  county  courts,  held 
constitutional.— Hice  v.  Roberts,  177  S.  W.  149. 

Under  Acts  32d  heg.  c.  119,  |;§  5,  8,  provid- 
ing for  the  appointment  of  official  stenographers 
for  district  and  county  courts,  preparation  free 
of  charge  of  transcript  of  testimony  upon  re- 
quest of  pauper  appellant  held  to  be  duty  of 
such  stenographer. — Id. 

The  fact  that  any  appellant  may  prepare  n 
statement  of  facts  himself,  independent  of  the 
stenographer's  notes  and  transcript,  does  not 
preclude  a  pauper  appellant  from  procuring  an 
order  to  such  stenographer  to  prepare  a  trans- 
cript free  of  charge,  as  required  by  Acts  32d 
Leg.  c.  119.— Id. 

(D)  Rules  of  Deolalon,  Adjudications,  Optn> 
Ions,  and  Records, 

«=>90  (Mo.App.)  The  Court  of  Appeals  has 
power  to  correct  its  own  errors  in  another  case 
involving  the  same  question.— Underwood  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.,  177  S.  W.  724. 
^393  fMo.)  Where  ^past  rulings  have  become 
the  settled  law  affecting  real  estate,  they  should 
not  be  disturbed. — Laclede  Ijand  &  Improvement 
Co.  V.  Schneider.  177  S.  W.  388. 
$=>97  (Tex.Civ.App.)  In  a  shipper's  action  for 
damages  to  an  interstate  shipment  of  live  stock, 
shipped  under  a  written  contract,  the  decisions 
of  the  federal  courts  are  controlling.-^hicago, 
R.  L  &  G.  Ry.  Co.  v.  Dalton,  177  S.  W.  556. 
€=3 1 1 2  (Mo.)  The  record  proper  consists  of 
the  process  and  return,  the  pleadings,  and  the 
verdict  and  judgment  in  civil  cases.— Capitain 

V.  Mississippi  Valley  Trust  Co.,  177  S.  W. 
62a 

TV.  COURTS  OF  IJMITED  OR  XNTERI. 
OR  JXTRISDIOTION. 

^=9169  (Tex.Civ.App.)  A  prayer  for  judgment 
for  $1,000  and  interest  thereon  held  not  to  claim 
an  amount  in  excess  of  the  jurisdiction  of  the 
county  court. — Chicago,  K.  I.  &  Q.  Ry.  Co.  v, 
Whaley,  177  S.  W.  843. 

VI.  001TRTS  OF  APFEIXATE  JURIS- 

DICTION. 
(A)   Gronnds    of   Jartsdletloa   In    General. 

«=»207  (Tex.Civ.App.)  Court  of  Civil  Appeals 
held  to  have  iwwer.  under  Rev.  St.  1911,  art 
1502,  to  order  official  stenographer  of  district 
or  county  court  to  prepare  transcript  for  pau- 
per appellant  as  required  by  Acts  32d  Leg.  c. 
lie.— %ce  V.  Roberts,  177  S.  W.  149. 

(B)  Gonrts  of  Partlenlar  States. 

^=9231  (Mo.)  An  injunction  proceeding  to  re- 
strain trespass  on  land  and  the  cutting  of  tim- 
ber did  not  involve  title  to  real  estate,  to  give 
the  Supreme  Court,  and  not  a  Court  of  Appeals, 
jurisdiction  of  an  appeal  from  the  judgment  of 
the  circuit  court.— Marshall  v.  Reddick,  177  S. 
W.  381. 

€=>23l  (Mo.)  Where  both  parties  appeal,  and 
the  amount  in  dispute  on  either  appeal  is  within 
the  jurisdiction  of  the  Supreme  Court,  both  ap- 
peals should  be  sent  to  that  court. — Sandusky 
V.  Sandusky,  177  S.  W.  300. 
<S=>23I  (Mo.)  Under  Oust,  art  6,  J  12,  and 
article  9,  i  23,  and  Rev.  St  1909,  f  3937,  as 
amended  by  Acts  1911,  p.  190,  the  Supreme 
Court  bad  no  jurisdiction  of  an  appeal  from 
tbe  refusal  to  reinstate  an  injunction  against 


officers  of  the  city  of  St.  Louis;  a  dismissal 
of  the  bill  as  to  the  city  not  having  been  ap- 
pealed from,  and  there  being  no  showing  that 
over  S7,500  was  involved. — Bowser  v.  City  of 
St.  Louis,  177  S.  W.  610. 

<S=>23I  (Mo.)  The  alleged  denial  of  plaintiff's 
constitutional  right  to  a  jury  trial  could  not 
be  urged  as  ground  for  transferring  the  cause 
to  the  Supreme  Court,  where  no  constitutional 
question  was  mentioned  until  after  the  Court 
of  Appeals,  in  a  second  opinion,  overruled 
plaintiff's  motion  for  rehearing.— Smith  v. 
Glynn,  177  S.  W.  848. 

Where  defendant  obtained  Judgment  in  an 
action  wherein  the  amount  involved  was  reduc- 
ed by  amendment  from  $20,000  to  $7,500,  held, 
that  the  amount  involved  did  not  entitle  plain- 
tiff to  a  transfer  of  the  cause  from  the  (3ourt 
of  Appeals  to  the  Supreme  Court— Id. 

<&=>23l  (Mo.)  Where  rights  protected  by  the 
federal  Constitution  are  involved,  the  Supreme 
Court  has  jurisdiction  of  the  appeal. — Munici- 
pal Securities  Corporation  v.  Kansas  City,  177 
S.  W.  856. 

«=»23l  (Mo.App.)  Under  Const,  art  6,  |  12, 
and  Amendment  of  1884,  t  4,  action  by  owners 
of  lots  to  prevent  city  from  encroaching  on 
their  property  with  its  street  and  improvements, 
held  to  involve  title  to  real  estate,  so  that  it 
would  be  transferred  to  the  Supreme  Court — 
Wright  v.  City  of  Joplin,  177  S.  W.  314. 

<g=323 1  (Mo.App.)  The  amount  claimed  in  plain- 
tiff's petition  is  the  amount  in  dispute,  deter- 
mining whether  the  Supreme  Court  or  the  Court 
of  Appeals  has  jurisdiction  of  an  appeal  by 
plaintiff  from  judgment  for  defendant.— Craton 
V.  Huntzinger,  177  S.  W.  816. 

The  Court  of  Appeals  has  jurisdiction  of  an 
appeal  by  defendant  from  judgment  for  plain- 
tiff for  less  than  the  Court  of  Appeals'  juris- 
dictional limit  though  the  amount  sued  for  is 
over  such  limit. — Id. 

The  difference  between  plaintiff's  claim  and 
his  actual  recovery  is  the  amount  in  dispute, 
determining  whether  the' Supreme  Court  or  the 
Court  of  Appeals  has  jurisdiction  of  an  appeal 
from  an  order  denying  plaintiff  new  trial  after 
verdict  for  less  than  amount  sued  for. — Id. 

Transfer  to  Supreme  Court  from  Court  of  Ap- 
peals held  to  be  bad  of  defendant's  appeal 
from  granting  of  new  trial  to  plaintiff,  who  re- 
covered verdict  for  $250  in  suit  for  $25,000.— Id. 

®=>23l  (Mo.App.)  Where  d  judgment  involved 
the  construction  of  Const,  art  2,  §  21,  held  that 
tbe  cause  should  be  transferred  to  the  Supreme 
Court.— Rourke  v.  Holmes  St  Ry.  Co.,  177  8. 
W.  1102. 

€=»247  (Tex.Civ.App.)  Where  the  question  in- 
volved in  an  action  for  damages  to  an  interstate 
shipment  of  live  stock  was  a  federal  question, 
it  was  not  mandatory  upon  the  Court  of  Civil 
Appeals,  one  of  the  judges  of  which  dissented,  to 
certify  the  case  to  the  state  Supreme  Court- 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Dalton,  177  S. 
W.  556. 

Tbe  decision  of  the  Court  of  Civil  Appeals  on 
appeal  from  the  county  court  is  final,  and  a 
certificate  to  the  Supreme  Court  does  not  lie.— 
Id. 


VH.  UNITED  STATES  COURTS. 

(F)   State  Latvs  as  Rnles  of  Decision. 

®s>372  (Mo.App.)  The  federal  courts  deter- 
mine for  themselves  what  the  common  law  is, 
especially  when  passing  upon  matters  of  gen- 
eral law,  such  as  the  responsibility  of  rail- 
roads to  servants  engaged  in  interstate  com- 
merce.— Cross  V.  Chicago,  B.  &  Q.  R.  Co.,  177 
S.  W.   1127. 
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COVENANTS. 

Z.  KEQUISITES  AND  VAIiIDITT. 
(A)  Bxpreaa  COTcnsmto. 

4=95  (Mo.App.)  A  de«d  for  the  conveyaace  of 
land  held  to  constitute  a  general  warranty  deed. 
-Wright  V.  Boram,  177  S.  W.  324. 

n.   CONSTRtrOTION  AND  OPERA. 
TION. 

(A)   CoTeiuintB  In  Gener«I. 

4=>35  (Mo.App.)  General  covenants  are  not  re- 
stricted in  their  operation  by  limited  special 
covenants,  unless  so  irreconcilable  that  they 
cannot  all  have  their  full  force,  or  unless  ex- 
pressly limiting  the  general  covenants.— Wright 
V.  Boram,  177  S.  W.  324. 

CREDIBILITY. 

See  OMal,  <S=3382;   Witnesses,  <S=>311-406k 

CREDITORS'  SUIT. 

^=»7  (Tex.Civ.App.)  A  judgment  creditor  who 
has  garnished  a  debt  due  his  debtor  from  the 
executrix  of  an  estate  cannot  restrain  his  debtor 
from  assigning  such  claim.— Gulf  Nat.  Bank  v. 
Bass,  177  S.  W.  1019. 

CRIMINAL  LAW. 

See  Bail,  <g=52-93 ;  Bastards ;  Bribery ;  Bur- 
glary; Elections,  ^=>311;  Embezzlement; 
False  Pretenses;  Forgery;  Gaming,  ig=»97, 
101 ;  Homicide ;  Indictment  and  Informa- 
tion; Intoxicating  Liquors,  €=>236,  23S; 
Jury,  ®=»24;  Larceny;  Perjury;  Rape; 
Robbery ;  Seduction ;  Weapons ;  Witnesses, 
«=>262,  277,  844,  395. 

I.   NATUBE  AND  ELEBCENTS  OF 

OBIKE  AND  DEFENSES  IN 

GENEBAX.. 

€=>27  (Tex.O.App.)  An  indictment  held  to 
charge  defendant  with  a  felony,  under  Pen.  Code 
1911,  art.  233,  relating  to  payment  of  poll  taxes 
for  another.— Johnson  v.  State.  177  S.  W.  490. 
<g=s>29  (Tex.Cr.App.)  Even  if  the  facta  consti- 
tute swindling,  yet  if  they  also  constitute  theft 
by  fraudulent  pretext,  the  guilty  person  may, 
by  provision  of  Pen.  Code  1911,  art.  1425,  be 
prosecuted  for  the  latter  oSense. — ^Anderson  t. 
State,  177  S.  W.  85. 

n.   OAFAOITT  TO  COMMIT  AND  RE> 
SPONSIBII.ITT   FOR   CRIME. 

€=s>46  (Ky.)  It  is  not  error  to  refuse  to  hold 
that  a  deaf  mute  was  incapable  of  committing 
a  murder.- Belcher  v.  Commonwealth,  177  S. 
W.  456. 

m.  PARTIES  TO   OFFENSES. 

e=>80  (Tex.Or.App.)  Under  Pen.  Code  1911,  art 
89,  on  trial  of  an  accomplice,  any  competent 
evidence  of  the  principal's  guilt  is  admissible. — 
Aven  V.  State,  177  S.  W.  82. 

Confession  of  the  principal  is  admissible  on 
trial  of  an  accomplice,  but  only  to  prove  the 
principal's  guilt. — Id. 

IV.  J1TRISDIOTION. 

ig=>87  (Tex.Cr.App.)  Where  an  indictment 
charged  defendant  with  a  felony,  under  Pen. 
Code  1911,  art.  233,  relating  to  payment  of  poll 
taxes  for  another,  .held,  that  the  county  court 
was  without  jnnsdiction.- Johnson  v.  State, 
177  S.  W.  490. 

<S=>IOI  (Tex.GrApp.)  Where  an  indictment 
charged  a  felony  committed  in  violation  of  Pen. 
Code,  art.  233,  relating  to  payment  of  poll 
taxes,  held,  that  it  was  improper  to  transfer  it 
to  the  county  court,  though  it  also  charged  a 
misdemeanor  committed  in  violation  of  article 
229.-Johnson  ▼.  State.  177  S.  W.  490.  i 


V.    VENUE. 
(B)   Chanare  of  Venae. 

^=»I24  (Tex.Or.App.)  In  prosecution  for  mnp- 
der,  evidence  that  county  officers  had  promptly 
arrested  defendant,  that  grand  jury  had  re- 
convened, and  that  cause  was  set  for  hearing 
five  days  after  service  of  copy  of  indictment, 
did  not  show  a  "combination  of  influential  per- 
sons," within  statute,  entitling  defendant  to 
change  of  venue  on  that  eround. — Myers  y. 
State,  177  S.  W.  1167. 

«=>r26  (Tex.Cr.App.)  Under  Code  Or.  Proc 
art.  692,  i  13,  defendant,  seeking  a  change  ot 
venue,  held  required  to  prove  that  the  publica- 
tions, etc.,  created  so  great  a  prejudice  as 
would  prevent  a  fair  and  impartial  trial  in 
the  county.- Myers  v.  State,  177  S.  W.  1167. 

Trial  court  held  not  to  have  abused  its  dis- 
cretion in  denying  application  for  change  of 
venue  on  the  ground  of  such  prejudice  as 
would  prevent  a  fair  and  impartial  trial — Id. 

Vn.   FORMER  JEOPARDY. 

^=>I86  (Ark.)  Where  accused  was  acquitted  oa 
a  verdict  directed  on  the  ground  of  variance  be- 
tween the  indictment  and  the  proof,  the  ac- 
quittal is  a  bar  to  further  prosecution,  thongh, 
on  the  state's  appeal,  it  was  determined  that 
the  indictment  would  support  a  conviction  on 
proof  adduced.— State  v.  Haller,  177  8.  W.  1188. 

IX.   ARRAIGNMENT  AND  PI.EAS,  AND 
NOIXE  PROSEQUI  OR  DISCON- 
TINUANCE. 

«=>273  (Tex.Cr.App.)  A  plea  of  guilty,  enter- 
ed in  a  justice's  court  by  a  father  for  liis  17 
year  old  son,  when  not  authorized  by  the  son, 
was  void.— Ex  parte  Williamson,  177  S.  W.  89. 
^=s>273  (Tex.Cr.App.)  One  accused  of  crime 
alone  can  plead  guilty,  and  his  attorneys  can- 
not do  it  for  him.— Caruth  v.  State^  177  S.  W. 
078. 

9=9279  (Tenn.)  Plea  in  abatement  to  indict- 
ment for  murder  in  the  first  degree,  setting  up 
nonindorsement  thereon  of  names  of  witnesses 
before  grand  jury,  held  filed  too  late  12  days 
after  return  of  indictment ;  court  having  been 
constantly  in  session.— Dietzel  v.  State,  177  S. 
W.  47. 

X.  EVIDENCE. 

(A)  Jnallolal     Notice,     PveaamptlonB,     and 

Burden  of  Proof. 

9=»306  (Mo.)  Presumptions  cannot  be  built  one 

upon  another.— State  t.  Schamel,  177  S.   W. 

351. 

$=3308  (Mo.)  The    presumption    of    innocence 

shields   a  defendant   until   overcome   by   proof 

which  as  a  matter  of  law  makes  a  prima  facie 

case  of  guilt— State  v.  Fowler,  177  S.  W.  S79. 

(B)  Facta    la    laaae    and    Relevant    to    lo- 

aaea,  and  Rea  Gcataa. 

9=9337  (Tex.Cr.App.)  In  a  murder  trial  acta 
and  conduct  of  grand  jury  in  their  iavestiga- 
tion  held  inadmissible,  not  being  in  issue  under 
a  count  that  the  killing  occurred  by  means  to 
the  grand  jury  unknown.— Satterwhitc  v.  State, 
177  S.  W.  059. 

9=>338  (Tex.Cr.App.)  Where  accused  question- 
ed the  accuracy  of  the  system  of  bookkeeping 
employed  by  bank  upon  which  alleged  forged 
check  was  drawn,  evidence  that  it  was  a  cor- 
rect system  and  in  general  use  held  properly 
admitted.— Bunker  v.  State,  177  S.  W.  108. 
€=>359  (Tex.Cr.App.)  Where  the  state  relied 
upon  circumstantial  evidence  to  connect  de- 
fendant with  a  crime,  defendant  may  prove 
by  the  same  kind  of  evidence  that  others  com- 
mitted it,  and  that  he  did  not— Satterwbite  v. 
State,  177  S.  W.  959. 

9=3368  (Tenn.)  In  a  prosecution  for  murder, 
testimony  of  lover  as  to  what  defendant's  sister 
had  told  him  in  explanation  of  her  lateness  in 
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keeping  an  appointment  heVi  not  admisoible  as 
part  of  res  gestra.— Dietcel  t.  State,  177  S.  W. 
47. 

(C)  other  Oflenaea,  and   Character  of  Ae- 

eoaed. 

€=3376  (Tez.Cr.App.)  Where  one  is  on  trial  in 
a  criminal  case,  his  character  prior  to  the  com- 
mission of  the  offense  may  be  inquired  into, 
but  not  the  character  he  may  have  acquired 
after  the  commission  thereof  or  what  is  said 
about  his  character  after  such  time. — Caruth  T. 
State,  177  S.  W.  973. 

(D)  Materiality  aad  Competener  In   Gem- 

eral. 

®=»382  (Tez.CrApp.)  Defendant  in  homicide 
could  not  introduce  his  bail  bond  to  appear  and 
answer  the  indictment,  it  being  material  to  no 
issue— White  v.  State,  177  S.  W.  93. 
€=9392  (Tex.Cr.App.)  In  a  prosecution  for 
theft,  state  hM  entitled  to  show  that  a  mate- 
rial witness  for  defendant,  who  did  not  testify, 
was  in  jail  in  Oklahoma,  as  a  predicate  for 
any  legitimate  presumption  for  or  against  the 
defendant— Abies  v.  State,  177  S.  W.  llflL 

<B)  Best   and   Beeondarr   aad   Deaioi>atra> 
tlve  BTldence. 

«=s>400  (Tex.Gr.App.)  The  best  evidence  that 
the  house  burned  was  insured  is  the  policy, 
and,  it  not  appearing  that  it  could  not  be  pro- 
duced, testimony  that  it  was  insured  is  objec- 
tionable as  secondary.— Growder  ▼.  State,  177 
S.  W.  501. 

«=»402  (Tex.Gr.App.)  Evidence  that  accused 
had  been  tried  in  another  case  Ktld  admissible 
in  connection  with  evidence  as  to  loss  of  papers 
used  in  that  case,  and  which  disappeared  after 
being  placed  on  the  judge's  desk. — Bunker  v. 
Sute,  177  S.  W.  10& 

On  objection  to  secondary  evidence  of  con- 
tents of  papers,  state  held  bound  to  show  loca- 
tion when  last  seen,  loss  thereof,  and  search 
therefor,  and  when  this  was  done,  secondary 
evidence  was  admissible. — Id. 

When  a  written  instrument  is  shown  to  be 
in  the  possession  of  a  defendant  and  he  de- 
clines to  produce  it  upon  notice,  secondary 
evidence  of  its  contents  is  admissible. — Id. 
€=3404  (Mo.)  Brass  knucks  found  in  accused's 
clothing  fitting  wound  on  deceased's  head  held 
properly  received  in  evidence. — State  v.  Sprouse, 
177  S.  W.  338. 

€=>404  (Tex.Cr.App,)  In  a  prosecution  for  mur- 
der, evidence  that  the  dial  of  a  watch  found  on 
tlie  bod][  of  the  deceased,  and  which  had  stop- 
ped, indicated  a  certain  time  was  admissible.— 
Batterwhite  v.  State,  177  S.  W.  959. 

(V)  Adjnlsslona,   Deolaratlona,   and   Hear- 
•ay. 

^=3406  (Ark.)  Evidence  that  accused  when  ar- 
rested stated  that  "he  was  up  against  it,"  and 
that  "he  might  as  well  go  ahead  and  take  his 
medicine,"  held  admissible.— Shands  v.  State, 
177  S.  W.  la 

€=9419,420  (Tex.Cr.App.)  Testimony  as  to 
what  others  told  witness  that  deceased  had  said 
-would  be  hearsay.— Howe  v.  State,  177  S.  W. 
497. 

(1)  Opinion  Bvldence. 

€=>448  Crex.Cr.App.^  In  a  prosecution  for  mur- 
der, evidence  that  tbe  dead  body  might  have 
been  seen  from  a  nearby  trailway,  if  it  had  been 
there,  held  not  inadmissible  as  calling  for  an 
opinion.— Satterwhite  v.  State,  177  S.  W.  959. 

®s>449  (Ark.)  On  a  trial  for  homicide  by  run- 
ning an  automobile  over  decedent,  where  wit- 
nesses estimated  the  speed  of  the  automobile, 
and  said  it  was  going  so  fast  as  to  cause  them 
to  make  exclamations,  evidence  of  the  exclama- 


tions was  admissible. — Madding  v.  State,  177  S. 
W.  410. 

€=>474  (Mo.)  An  expert  witness  may  give  an 
opinion  as  to  tbe  sanity  of  accused,  based  upon 
a  hypothetical  case,  together  with  what  he 
learned  from  a  personal  examination. — State  v. 
Harris,  177  S.  W.  362. 

(J)  TeatUnouT-    of   Acfsamplloea   and   Code- 
fendanta. 

€=9508  (Tex.O.App.)  Under  the  provisions  of 
Cr.  Code,  the  brother  of  defendant,  jointly  In- 
dicted for  the  homicide,  who  had  been  convict- 
ed, but  sentence  suspended,  is  not  competent  to 
testify  on  behalf  of  defendant.— Sunday  v. 
State.  177  S.  W.  97. 

€=9510  (Tex.Cr.App.)  One  of  several  co-con- 
spirators cannot  be  convicted  on  the  testimony 
of  his  confederates,  unless  the  jur^  believe  their 
evidence,  and  there  is  other  testimony  tending 
to  connect  him  with  the  offense. — Dillard  v. 
State,  177  S.  W.  99. 

€=»5II  (Tex.Cr.App.)  On  the  trial  of  an  al- 
leged accomplice  to  a  homicide  committed  by 
R.,  evidence  held  to  corroborate  R.'s  testinony 
connecting  accused  with  the  homicide  snfficient- 
ly  to  support  a  conviction.— Cooper  Vj  State, 
177  S.  W.  975. 

It  is  not  necessary  that  corroborative  evi- 
dence be  sufficient  in  itself  and  alone,  outside  of, 
and  independent  of,  the  testimony  oi  an  accom- 
plice, to  convict  accused.— Id. 

'(K)  Confeaaiona. 

«s>5l9  (Ky.)  Tbe  Anti-Sweating  Law,  exclud- 
ing confessions  obtained  by  sweating,  does  not 
apply  to  statements  denying  guilt  and  attempt- 
ing to  explain  the  possession  of  tbe  stolen  prop- 
erty.—Farley  V.  Commonwealth,  177  S.  W.  431. 
€=9534  (Mo.)  Evidence  as  to  whether  abortion 
causing  homicide  was  produced  by  criminal 
agency  held  to  corroborate  confession  suffldeot- 
ly  to  support  conviction, — State  v,  Bickel,  177 
S.  W.  310. 

€=9535  (Mo.)  Evidence  of  corroborating  cir- 
cumatances  tending  to  prove  corpus  delicti  and 
corresponding  with  circumstances  related  in  con- 
fession held  to  justify  consideration  of  confes- 
sion and  such  circumstances  without  full  inde- 
pendent proof  of  corpus  delicti. — State  v.  Bick- 
el, 177  8.  W.  810. 

(I<)  Bvldence  at  Preliminary  Bzamlnatlon 
or  at  Former  Trial. 

€=>539  (Tex.Cr.App.)  Statement  on  examining 
trial  held  not  inadmissible  because  of  mistake 
in  some  particular  by  interpreter  or  person 
writing  out  the  statement  as  given  by  tbe  inter- 
preter.—Galan  V.  State,  177  S.  W.  124. 

(M)  -WelKht  and  Snflleleaoy. 

€^9566  (Tex.Cr.App.)  On  a  trial  for  murder, 
evidence  held  suflicient  to  warrant  the  jury  in 
finding  that  accused  was  more  than  17  years  old 
and  hence  to  warrant  the  assessment  of  tbe 
death  penalty.— Williams  v.  State,  177  S,  W. 
965. 

€=9566  (Tex.Cr.App.)  Evidence  held  insuffi- 
cient to  establish  the  identity  of  the  person  rob- 
bed with  the  person  named  in  the  indictment  as 
having  been  robbed.— Sparks  v.  State,  177  S. 
W.  968;    Ebhelman  v.  Same,  Id,  969. 

€=9572  (Tenn.)  In  a  prosecution  for  murder 
evidence  held  insufficient  to  establish  an  alibi. — 
Dietzel  v.  State,  177  8.  W.  47. 

XI.  TIBXE    OF    TRIAI.    ASH    COMTIN> 
UANCE. 

€=9586  (Ky.)  An  application  for  continuance  of 
a  criminal  trial  is  addressed  to  the  sound  dis- 
cretion of  the  court.— Kelly  v.  Commonwealth, 
177  S.  W.  249. 
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«=»586  (Tex.Cr.App.)  The  truth  of  an  applica- 
tion for  a  continuance,  as  well  as  the  merits 
of  the  grounds  and  its  sufficiency,  is  addressed 
to  the  sound  discretion  of  the  court. — Stacy  y. 
State.  177  S.  W.  114. 

^=>593  (Ky.)  The  absence  of  one  or  more  at- 
torneys representing  a  defendant  is  not  a  suffl- 
clent,  ground  for  a  continuance  unless  it  clear- 
ly appears  that  defendant  cannot  hare  a  fair 
trial  without  the  presence  of  such  attorney. — 
Kelly  V.  Commonwealth,  177  8.  W.  249. 

A  showing  for  continuance  of  a  criminal  trial 
on  the  ground  of  the  absence  of  one  of  defend- 
ant's three  attorneys  held  not  to  show  abuse  oi 
discretion  in  denying  the  continuance. — Id. 
€=3595  (Tex.Cr.App.)  A  judgment  refusing  a 
continuance  will  not  be  reversed  unless  the  pro- 
posed absent  testimony  was  relevant,  material, 
and  probably  true.— Stacy  v.  State,  177  S.  W. 
114. 

®==>595  (Tex.Cr.App.)  In  trial  for  murder,  con- 
tinuance to  obtain  attendance  of  absent  witness- 
es, who  would  testify  that  defendant  was  a 
paranoiac,  held  properly  denied  because  such 
testimony  was  to  remote.— Myers  t.  State,  177 
S.  W.  1167. 

€=>597  (Tex.Cr.App.)  An  application  for  a  con- 
tinuance is  proper^  overruled  when  it  is  ap- 
parent that  the  proposed  absent  testimony  would 
not  probably  be  true.— Stacy  v.  State,  177  S.  W. 
114. 

A  judgment  refusing  a  continuance  for  ab- 
sence of  a  witness  will  not  be  reversed  unless 
it  is  probable  that,  if  the  absent  testimony  had 
been  before  the  jury,  a  verdict  more  favorable 
to  defendant  would  have  resulted. — Id. 
€=3598  (Tez.Cr.App.)  To  entitle  accused  to  a 
continuance  for  an  absent  witness,  he  must  af- 
firmatively siiow  due  diligence. — Stacy  v.  State, 
177  S.  W.  114. 

Facts  held  to  show  that  accused  or  his  at- 
torneys used  no  diligence  in  procuring  the  at- 
tendance of  a  witness  for  the  atisence  of  whom 
a  continuance  was  asked. — Id. 

Under  Pen.  Code  1011,  art  1577,  defendant's 
lack  of  diligence  in  procuring  process  for  a  wit- 
ness, for  the  absence  of  whom  a  continuance 
was  asked,  held  not  excused  by  the  fact  that  the 
state  had  issued  a  subpcena  for  such  witness. 
—Id. 

^9600  (Ky.)  In  view  of  affidavits  read  as  the 
testimony  of  the  absent  witness  and  other  tes- 
timony, held  not  error  to  refuse  the  continu- 
ance.—Belcher  V.  Commonwealth,  177  S.  W. 
455. 

«=»603  (Ky.)  Where  accused  filed  no  affidavit 
for  a  continuance  and  assigned  no  reason  there- 
for, there  was  no  error  in  refusing. — Kelly  v. 
Commonwealth.  177  S.  W.  249. 
$=>603  (Tex.Cr.App.)  An  application  for  a  con- 
tinuance must  state  the  residence  of  the  wit- 
ness, and,  when  it_  states  that  a  witness  is 
temporarily  absent,  it  should  state  how  long  he 
has  been  so  abs:'nt,  and  when  he  left  the  coun- 
ty of  his  residence.— Stacy  v.  State,  177  S.  W. 
114. 

Zn.  TRIAL. 

(B)  Coarse  and  Conduct  of  Trial  in  Gen- 
eral. 

«g=>639  (Mo.)  By  provision  of  Rev.  St.  1909, 
i  1013,  the  prosecuting  attorney  being  sick,  the 
court  may  appoint  one  as  special  pro.seruting  at- 
torney for  a  trial.— State  v.  Marley,  177  S.  W. 

€=»645  (Ark.)  A  refusal  to  allow  a  reply  to 
the  closing  argument  of  the  state's  attorney  held 
not  an  abuse  of  discretion,  though  it  and  the 
opening  argument  claimed  different  dates  for 
the  ofieuKe.- Johnson  v.  State,  177  S.  \V.  428. 
<S=»655  (Tex.Cr..\pp.)  During  an  intermission 
in  a  criminal  trial,  it  was  not  error  for  the 
court  to  permit  a  special  judge  in  nnother  case 
to  take  nn  oath  and  enter  an  order  in  such 
case.— Bunker  v.  State.  177  S.  W.  lOa 


«=»656  (Tex.Cr.App.)  Remarks  of  the  court  as 
to  "byplay  of  defendant's  counsel,"  on  defend- 
ant introducing  indictments  against  a  state's 
witness,  held  improper.— Crowder  v.  State,  177 

s.  w.  hoi. 

€=»658  (Tex.Cr.App.)  In  a  prosecution  for 
gambling,  the  arrest,  by  the  judge's  order,  of  o 
witness  until  a  perjury  indictment  could  be  filed 
against  him,  constituted  an  expression  of  opin- 
ion as  to  bis  evidence,  contrary  to  statute. — 
Caruth  ▼.  State,  177  S.  W.  973. 

(C)  Reception  of  Evidenoe. 

«=>663  (Tez.(7r.App.)  The  court  held  not  to 
have  erred  in  refusing  to  direct  return  to  accus- 
ed of  alleged  forged  instrument  of  which  it  had 
obtained  possession  by  a  subpcena  duces  tecum. 
—Bunker  v.  State,  177  S.  W.  108. 
C=3673  (Ky.)  Where  witnesses  to  accused's 
good  character  were  questioned  as  to  whether 
they  had  heard  of  his  being  accused  of  various 
offenses,  the  jury  should  be  admonished  that 
the  questions  are  to  t>e  considered  only  to  test 
their  knowledge. — Clark  t.  Commonwealth,  177 
S.  W.  251. 

€=>684  (Mo.)  Permitting  evidence  in  chief  to 
be  introduced  in  rebuttal  was  not  an  abuse  of 
discretion,  where  accused  did  not  ask  for  further 
time  to  call  witnesses  to  refute  such  evidence. — 
SUte  T.  Hobson,  177  S.  W.  374. 

(D)   Objeotlona    to    Evidence,    Motiona    to 
Strike   Oat,   and    Exceptions. 

<=>695  (Mo.)  Admission  of  testimony  over  ob- 
jection that  it  was  inadmissible  in  rebuttal  held 
not  error,  thougli  it  would  have  been  inadmis- 
sible if  objected  to  as  tending  to  prove  a  sep- 
arate crime.— State  v.  Hobson,  177  S.  W.  374. 
4=9695  (Tex.Cr.App.)  Overruling  objection  to 
the  whole  of  certain  evidence,  part  of  which  is 
admissible,  ia  not  error.— Aven  t.  State,  177  S. 
W.  82. 

(B>  Arvnnients    and    Conduct   of   Coanael. 

4=>703  (Mo.)  Action  of  prosecuting  attorney  in 
stating  in  his  opening  statement  that  he  ex- 
pected to  prove  the  dying  declaration  of  dece- 
dent held  not  ground  for  reversal,  though  the 
court  excluded  the  declaration. — State  v.  Fleake, 
177  S.  W.  355. 

9=9720  (Ark.)  Argument  of  prosecuting  attor- 
ney invited  by  accused  and,  at  most,  a  statement 
of  opinion  of  prosecuting  attorney  as  to  weight 
of  testimony  is  not  reversible  error. — Madding 
V.  State,  177  S.  W.  410. 

«3»72l  (Ky.)  A  statement  by  the  prosecuting 
attorney  in  argument  that  nobody  had  denied 
testimony  as  to  statements  made  by  defendant 
held  not  a  comment  on  defendant's  failure  to 
testify,  contrary  to  Cr.  Code  Prac.  J  223,  sub- 
sec.  1.— Farley  v.  Commonwealth,  177  S.  W. 
431. 

<S='72I  (Tex.Cr.App.)  Statement  of  a  pnieecat- 
ing  attorney  that  complaining  witness  ''has  tes- 
tified to  all  these  facts,  which  have  not  been  de- 
nied," is  not  a  reference  to  the  failure  of  ac- 
cused to  testify.— Taylor  v.  State,  177  S.  W.  82. 
<S='72g  (Tex.Cr.App.)  On  a  trial  for  forgery 
and  passing  forged  instrument,  remark  of  dis- 
trict attorney  that  accused  had  committed  per- 
jury held  not  ground  for  reversal ;  he  having 
withdrawn  it  and  stated  that  he  meant  forgery. 
—Bunker  v.  State,  177  S.  W.  108. 
4s»730  (Mo.)  In  a  prosecution  for  killing  a 
hog  with  intent  to  steal  it,  argument  of  pros- 
ecuting attorney  and  language  of  judge  in  rul- 
ing ou  defendant's  objection  to  such  argument, 
held  prejudicial  error.— State  ▼.  Dozier,  177  S. 
W.  359. 

(P)   Province   of  Conrt  and   Jury  in   Oen- 
eral. 

4=>740  (Ky.)  Whether  a  deaf  mute  was  men- 
tally incapable  of  committing  a  murder  was  on 
contlicting  evidence  a  questioo,  i>eculiaEly   for 
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the  jury.— Belcher  t.  Commonwealth,  177  S.  W. 
455. 

<ft»747  (Ark.)  It  is  for  the  Jury  to  p«8g  on  any 
Inconsistencies  or  apparent  contradictions  in 
the  evidence  as  to  when  the  offense  was  com- 
mitted.—Johnson  V.  State,  177  S.  W.  428. 
4s»76l  (Mo.)  Where  an  attempted  abortion  re- 
sulted in  death  of  the  woman,  instruction  as- 
suming fact  of  pregnancy  was  not  enoneous, 
where  the  evidence  of  pregnancy  was  uncontra- 
dicted.—State  V.  BickeU  177  S.  W.  310. 

On  trial  for  homicide  resulting  from  abortion, 
held,  that  instruction  could  not  have  misled  jury 
into  believing  that  use  of  instrument  was  as- 
sumed, and  need  not  be  found. — Id. 
4=9761  (Mo.)  In  prosecution  for  violation  of 
Kev.  St.  1909,  §  4482,  denouncing  crime  of  as- 
sault with  intent  to  kill,  do  great  bodily  harm, 
etc.,  instruction  held  erroneous  as  assuming 
that  defendant's  fists  were  a  deadly  weapon. — 
State  V.  Fair,  177  S.  W.  355. 

(G)   Necessity.   Heqalaltea.   and   SnlBclenoy 
of  Instrnctions. 

€=>780  (Tex.Cr.App.)  Where  person  commit- 
ting homicide  testified  that  accused  employed 
him  to  kill  another  person,  but  that  he  by  mis- 
take killed  deceased,  instruction  as  to  requisites 
of  corroborative  evidence  held  applicable. — 
Cooper  v.  State,  177  S.  W.  975. 
4=9781  (Mo.)  An  instruction  that  the  jury 
might  consider  statements  by  defendant  agtunat 
himself,  and  that  such  statements  might  be 
presumed  to  be  true,  held  not  error.-'-State  t. 
Hammontree,  177  S.  W.  367. 
^=»784  (Tenn.)  In  a  prosecution  for  mnrder, 
instructions  held  to  present  correctly  degree  of 
proof  required  to  convict  on  circumstantial  evi- 
dence.—Dietzel  V.  State,  177  S.  W.  47. 
4=9814  (Ky.)  Where  the  lowest  estimate  of  the 
value  of  property  stolen  was  $30,  no  instruc- 
tion on  petty  larceny  should  be  given.— Klette 
V.  Commonwealth,  177  S.  W.  258. 
<S=>8I4  (Mo.)  Under  Rev.  St.  1909,  g  4895,  fail- 
ure to  instruct  on  rape,  instead  of  an  attempt 
to  commit  rape,  was  error,  where  the  only  di- 
rect evidence  showed  that  the  oifense  was  com- 
mitted, and  not  merely  attempted.— State  v. 
Mahood,  177  S.  W.  371. 

4=>822  (Tex.Cr.App.)  If  charge,  taken  as  a 
whole  con-ectly  presents  the  issue,  it  is  imma- 
terial that  separate  paragraphs  or  portions  tak- 
en alone  are  incorrect — Cooper  t.  State,  177  S. 
W.  975. 

4=»823  (Tex.Cr.App.)  The  giving  of  an  instruc- 
tion on  manslaughter  which  quoted  Pen.  Code 
1911,  art.  1129,  subd.  1,  as  to  provocation,  held 
not  prejudicial,  though  not  authorized  by  the 
evidence,  in  view  of  a  further  instruction. — 
Thompson  v.  State,  177  S.  W.  503. 

(H)  Reqaeata   for    InBtractions. 

4=»826  (Tex.Cr.App.)  Under  Code  Cr.  Proe. 
1911,  arts.  735,  737,  743.  as  amended,  and  737a, 
as  added  by  Act  April  5,  1913  (Acts  33d  Leg. 
c.  138)  refusal  of  instructions  requested  after 
main  charge  was  given  held  not  reviewable. — 
Gnlan  v.  State,  177  S.  W.  124. 
4==>829  (Mo.)  The  refusal  of  requests  covered 
by  the  instructions  given  is  not  error. — State  v. 
Snrouse,  177  S.  W.  338;  Same  v.  Pleake,  Id. 
355. 

4=9829  (Mo.)  In  a  prosecution  for  murder, 
where  the  court  fully  instructed  upon  the  na- 
ture and  extent  of  insanity  which  would  excuse 
accused,  it  was  not  error  to  refuse  an  instruc- 
tion based  upon  the  peculiar  kind  of  insanity 
from  which  it  was  alleged  that  accused  suffer- 
ed at  the  time  of  the  killing.— State  v.  Harris, 
177  S.  W.  362. 

4=9829  (Tex.Cr.App.)  Where  the  court's  charge 
was  full,  explicit,  and  properly  presented  the 
law  of  the  case,  it  was  not  necessary  to  give 


'requested    charges.- Bunker   t.    State,    177   S. 

j  W.  108. 

,  4=9829  (Tex.Cr.App.)  It    was    unnecessary    to 

?ive  a  special  charge,  where  the  charge  given 
,    uUy   covered    such  special   charge. — Cooper    v. 
State,  177  S.  W.  975. 

(J)   Custody,    Condnct,    and    Deliberations 
of  Jnry. 

j  4=9857  (Tex.Cr.App.)  Where  the  jur^  discussed 
why  accused  failed  to  take  the  stand  in  his  own 
!  behalf,   a   conviction  must  be   reversed. — Clark 
I  V.  State,  177  S.  W.  84. 

(K)  Terdlet. 

4=>875  (Tex.Cr.App.)  Verdict  in  prosecution 
for  burglary  held  not  insufficient  as  omitting 
'  word  "confinement"  from  the  assessment  of 
his  prison  term.— Brown  v.  State,  177  S.  W. 
1161. 

4=9884  (Ky.)  A  verdict  fixing  the  same  maxi- 
mum and  minimum  punishment  is  invalid  under 
the  Indeterminate  Sentence  Act — Klette  t. 
Commonwealth,  177  S.  W.  258. 

Xm.   MOTIONS  FOR  NEW  TBIAXi 
AND  IN  ABREST. 

4=99 1 6  (Tex.Cr.App.)  Defendant  cannot,  in  mo- 
tion for  new  trial,  first  complain  that  he  was  not 
ready  for  trial,  but  should  have  moved  for  post- 
ponement or  continuance. — Jones  v.  State,  177 
S.  W.  671. 

4=9917  (Tex.Cr.  App.)  An  order  overruling  a 
motion  for  new  trial,  for  refusal  of  a  continu- 
ance, for  an  absent  witness,  will  not  be  reversed 
unless  it  appears  from  the  evidence  that  the 
witness'  testimony  was  relevant,  material,  and 
probably  true.— Stacy  v.  State,  177  S.  W.  114. 
4s>938  (Mo.)  In  prosecution  for  statutory  rape, 
new  trial  granted  to  give  defendant  opportunity 
to  show  that  the  evidence  for  the  state  was  not 
true.— State  v.  Mahood,  177  S.  W.  371. 
4=9938  (Tex.Cr.App.)  If  the  testimony  of  a 
state's  witness,  given  on  the  preliminary  trial, 
affecta  his  testimony  at  the  trial,  defendant, 
having  it  in  his  possession,  should  then  offer 
it,  and  not  wait  to  do  so  on  motion  for  new 
trial.— White  y.  State,  177  S.  W.  93. 
4=»938  (Tex.Cr.App.)  Testimony  of  one  for 
whom  defendant  had  issued  process,  and  of 
which  he  knew  before  trial,  and  of  whose  ab- 
sence, he  knew,  when  he  announced  ready  for 
trial,  was  not  newly  discovered. — Howe  v.  State, 
177  S.  W.  497. 

4='938  (Tex.Cr.App.)  Testimony  of  previous 
good  character  is  not  newly  discovered,  for  the 
purpose  of  a  new  trial.— Jones  t.  State,  177  S. 
W.  971. 

©=939  (Mo.)  Defendant,    who,    at    the    trial, 

knew  of  the  reputation  of  the  state's  witnesses, 

and  then  failed  to  make  inquiry  which  would 

I  enable  him  to  show  them  unworthy  of  belief, 

I  was  not  entitled  to  a  new  trial  on  the  ground 

:  of  newly  discovered  evidence  to  discredit  such 

j  witnesses.— State  v.  Mahood,  177  S.  W.  871. 

i  4=9939  (Tex.Cr.App.)  Defendant   held  not   en- 

:  titled  to  new  trial  for  newly  discovered  evidence, 

I  because  of  lack  of  diligence  in  not  obtaining  it 

j  at  the  trial.- White  v.  State,  177  S.  W.  93. 

j  4=9939  (Tex.Cr.App.)  Regarding  new  trial  for 

'  newly  discovered  evidence  of  persons  who  wit- 

nes.sed  the  homicide,  there  was  lack  of  diligence 

in  not  discovering  it  for  the  trial,  three  months 

after  the  killing.— Howe  t.  State,  177  S.   W. 

497. 

4=9g4l_  (Tex.CrApp.)  Evidence  is  cumulative, 
for  which,  though  newly  discovered,  new  trial 
will  not  be  granted,  where  it  only  multiplies 
witnesses  as  to  one  or  more  facts  sworn  to  at 
the  trial,  or  only  adds  other  circumstances  of 
the  same  general  character.— Howe  t.  State.  177 
S.  W.  497. 
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9=>942  (Tei.Or.App.)  Newly  discovered  evi- 
dence, the  purpose  of  whicn  is  merely  to  im- 
peach or  discredit  a  witness,  does  not  aathorize 
a  new  trial.— White  v.  State,  177  S.  W.  93. 
<S=>957  (Tex.Cr.App.)  On  the  affidayits  and  tes- 
timony on  motion  for  new  trial  for  misconduct 
of  a  juror,  held^  It  could  not  be  said  the  court 
erred  in  overraliDS  the  motion.— Howe  t.  State, 
177  S.  W.  497. 

XIV.  JXJSOBIENT.  SENTENCE,  AND 
FINAI.  COICMITMENT. 

€=s982  (Tex.Cr.App.)  In  a  prosecution  for  run- 
ning a  gambling  house,  evidence  that  defendant 
after  his  arrest  was  again  seen  at  such  house 
was  inadmissible  on  a  plea  for  suspended  sen- 
tence.—Caruth  v.  State,  177  S.  W.  973. 

XV.  APPEAI.  AND  ERROR,  AMD 
CERTIORARI. 

(B)    Presentation  and  Reservation  In  Lott- 
er   Conrt   of   Gronnda  of    Revieir. 

4=91032  (Mo.)  One  pleading  guilty  may  on  ap- 
peal challenge  the  sufficiency  of  the  informa- 
tion.—State  V.  Siegel,  177  S.  W.  353. 
4=9 1 036  (Ky.)  Where  there  was  no  objection 
that  the  prosecuting  attorney  was  leading  the 
witnesses,  held,  that  the  judgment  would  not 
be  reversed  on  that  account. — ^Belcher  t.  Com- 
monwealth, 177  S.  W.  455. 
<S=9l038  (Mo.)  Failure  to  give  instruction  re- 
stricting the  effect  of  impeaching  evidence  held 
not  reviewable,  in  the  absence  of  a  request 
therefor.- State  v.  Hobson,  177  S.  W.  374. 
4=>I043  (Ark.)  The  giving  of  an  instruction, 
which  states  a  correct  rule  of  law,  but  is  not 
aptly  phrased,  is  not  prejudicial,  where  no 
specific  objection  was  made  to  the  particular 
language  used.— McGough  v.  State,  177  S.  W. 
398. 

<S=>I056  (Tei.Cr.App.)  Under  Code  Cr.  Proc. 
art.  743,  an  objection  that  the  charge  did  not 
submit  an  issue  cannot  be  raised  for  the  first 
time  on  appeal.— Dillard  v.  State,  177  S.  W.  99. 
4=>I064  (Mo.)  Failure  to  instruct  on  man- 
slaughter cannot  be  complained  of  on  appeal, 
the  point  not  being  raised  in  the  motion  for 
new  trial.— State  v.  Marley,  177  S.  W.  360. 
4=»I064  (Mo.)  Where  a  motion  for  a  new  trial 
fails  to  specincally  point  out  the  alleged  point 
whereon  the  court  has  failed  to  instruct,  the 
objection  will  not  be  considered. — State  v.  Ham- 
montree,  177  S.  W.  367. 

Where  an  objection  that  the  prosecuting  at- 
torney misquoted  the  testimony  of  the  prosecu- 
trix does  not  appear  in  the  motion  for  a  new 
trial  and  in  the  bill  of  exceptions,  it  will  not 
be  considered. — Id. 

4=>I064  (Mo.)  Where  error  in  the  court's  fail- 
ure to  instruct  was  not  preserved  in  the  mo- 
tion for  a  new  trial,  it  could  not  be  considered. 
—State  V.  Mahood,  177  S.  W.  371. 
4s>l064  (Tex.Cr.App.)  Only  those  grounds  for 
a  new  trial  assigned  in  the  motion  therefor  can 
be  considered  on  appeal.— Williams  v.  State, 
177  S.  W.  965. 

(D)  Record  and  Proceedings   Not  In  Rec- 
ord. 

iS— >I087  (Tei.Cr.App.)  Where  the  record  does 
not  show  that  notice  of  appeal  was  given  in 
open  court,  or  that  it  was  entered  of  record,  the 
appeal  must  be  dismissed. — I'arish  t.  State,  177 
S.  W.  93. 

<S=3l090  (Mo.)  In  the  absence  of  a  bUl  of  ex- 
ceptions, the  court  is  confined  to  the  record 
proper.— State  v.  Stokes,  177  S.  W.  299. 
4=9 1 090  (Mo.)  To  present  for  review  the  ques- 
tion whether  an  interrogatory  to  the  court  by 
a  juror  while  the  jury  were  deliberating  showed 
they  were  governed  by  passion  or  prejudice,  the 
matter  must  be  presented  by  bill  of  exceptions. 
—State  V.  Sproose,  177  S.  W.  333. 
4=»I090  (Mo.)  Where  an  objection  that  the 
prosecuting  attorney  misquoted  the  testimony 


of  the  prosecutrix  does  not  appear  In  the  mo- 
tion for  a  new  trial  and  in  the  bill  of  excep- 
tions, it  will  not  be  considered.— State  y.  Ham- 
montree,  177  S.  W.  867. 

4=9(090  (Tex.Cp.App.)  Objection  to  argument 
of  counsel  cannot  be  reviewed  in  absence  of  ex- 
ception to  such  language  at  the  time  and  a  bill 
of  exceptions  thereto.— Taylor  v.  State,  177  S. 
W.  82. 

4=9 1 090  (Tex.Or.App.)  On  a  record  without  a 
statement  of  facts  or  bill  of  exceptions,  noth- 
ing is  presented  for  review. — Lustress  v.  State, 
177  S.  W.  492. 

4=9 1090  (Tei.Cr.App.)  Where  no  statement  of 
fact  is  filed,  and  no  bill  of  exceptions  is  reserv- 
ed, there  is  nothing  for  review.— dark  v.  State, 
177  S.  W.  970. 

4=3)090  (Tex.Cr.App.)  Where  there  is  no  bill 
of  exceptions,  in  a  misdemeanor  case,  only  the 
question  of  the  evidence  sustaining  tiie  con- 
viction can  be  considered. — Stinson  v.  State, 
177  S.  W.  970. 

4=9(091  (Tex.Cr.App.)  Bills  of  exception  com- 
plaining of  admission  of  statement  on  iexamin- 
mg  trial  because  of  alleged  mistakes  held  not 
to  show  error;  the  statement  or  its  substance 
not  being  set  out.— Galan  v.  State,  177  S.  W. 
124. 

Bills  of  exception  must  be  full  and  explicit, 
so  that  matters  presented  may  be  comprehend- 
ed without  inference,  and  so  that  the  court  may 
fully  understand  all  the  essential  facts. — Id. 

A  bill  of  exceptions  must  in  itself  manifest 
the  supposed  error,  and  render  intelligible  the 
ruling  excepted  to,  and  cannot  be  aided  by  the 
statement  of  facts  or  the  statement  in  reply  to 
a  motion  for  a  new  trial. — Id. 

Inferences  will  not  be  indulged  to  supply  omis- 
sions in  a  bill  of  exceptions,  nor  will  the  court 
on  appeal  supply  omissions,  nor  aid  the  bill  by 
inferences  or  presumj)tions. — Id. 

Objections  not  affirmatively  mentioned  in  a 
bill  of  exceptions  are  deemed  to  have  been 
waived. — Id. 

Bill  of  exceptions  merely  stating  grounds  of 
objection,  without  stating  matters  of  fact  upon 
which, they  are  predicated,  held  insufficient— Id. 

Bill  of  e^xceptions  complaining  of  offer  by  dis- 
trict attorney  to  let  jury  take  map  shown  to  be 
incorrect  held  insufficient. — Id. 

Bill  of  exceptions  complaining  of  refusal  of 
requested  instructions  heid  insufficient  to  raise 
the  question  in  such  a  way  that  it  could  be  re- 
vlewed.— Id. 

4=9)091  (Tex.Cr.App.)  That  jurors  had  read 
newspaper  accounts  of  the  case,  made  a  ground 
of  motion  for  new  trial,  should,  for  purpose  of 
appeal,  be  verified  by  bill  of  exception.--^one8 
V.  State,  177  S.  W.  971. 

That  remarks  were  made  by  the  prosecuting 
attorney,  and  excepted  to,  should  for  appeal  be 
shown  by  bill  of  exception,  allegation  of  the 
fact  in  the  motion  for  new  trial  not  verifying 
it.-Id. 

4=9(092  (Tex.GrJkpp.)  The  judge's  certificate 
to  a  bill  of  exceptions  does  not  certify  that  the 
objections  or  grounds  of  objection  in  the  bill 
are  true.-Oalan  v.  State,  177  S.  W.  124. 
4=9(095  (Tex.Cr.App.)  Bills  of  exceptions,  fil- 
ed more  than  2U  days  after  adjournment,  will 
on  motion  be  stricken  out.— Moon  t.  State,  177 
S.  W.  970. 

4=9)095  (Tex.Cr.App.)  Under  Act  March  31, 
1911  (Acts  32d  Leg.  c.  119)  §  7,  a  bill  of  excep- 
tions, not  filed  within  the  time  for  filing  the 
transcript  of  a  criminal  case,  tried  at  a  term 
which  continued  more  than  8  weeks,  must  be 
stricken.- Williams  v.  State,  177  S.  W.  971. 

4=9(097  (Tex.Cr.App.)  The  sufficiency  of  the 
evidence  to  sustain  a  conviction  cannot  be  con- 
sidered, in  the  absence  of  a  statement  of  facts. 
—Roan  V.  State,  177  S.  W.  492. 
4=9 1 097  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts,  a  bill  of  exceptions,  com- 
plaining of  the   overruling   ot^9fi  application 
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for  a  second  continuance,  cannot  be  reviewed. 
—Jones  V.  State,  177  S.  W.  493. 
«=>I097  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facta,  refusal  of  charges  will  not 
be  reviewed.— Albertson  v.  State,  177  S.  W. 
969. 

4s»l097  (Tex.Or.App.)  On  appeal  from  a  con- 
viction of  robbery,  a  capital  offense,  held,  that 
there  was  no  deprivation  of  a  statement  of 
facts,  so  as  to  require  a  reversaL — Giles  v. 
State,  177  S.  W.  1167. 

«=:»I098  (Tei.Cr.App.)  The  stenographic  report 
of  proceedings  at  a  criminal  trial,  including  the 
testimonv  in  question  and  answer  form,  cannot 
be  considered  on  appeal  as  a  Btatement  of  facts. 
—Stephens  v.  State,  177  S.  W.  92. 
«=»I098  (Tex.Or.App.)  A  statement  by  defend- 
ant, without  evidence,  unverified,  and  not  show- 
ing exceptions  taken,  will  not  be  considered  on 
appeal.— Pritchard  v.  State,  177  S.  W.  959. 
^s»IOg9  (Tex.Cr.App.)  A  writing  contained  in 
tile  record,  but  signed  by  no  one,  cannot  be 
considered  as  a  statement  of  facts. — Jones  v. 
State,  177  S.  W.  493. 

«=9l099  (Tex.O.App.)  Purported  statement  of 
facts  not  filed  within  the  time  allowed  by  law 
will  not  be  considered.- Lewis  v.  State,  177  S. 
W.  972. 

Under  Act  March  31,  1911  (Acts  32d  Leg.  c. 
119)  I  14,  purported  statement  of  facts  deliver- 
ed by  court  stenographer  to  defendant's  attor- 
ney after  conviction  for  felony  theft  could  not 
be  considered. — Id. 

«=>IIOI  (Tex.  Cr.  App.)  Where  affidavit  in 
forma  pauperis,  under  Act  March  31,  1911 
(Acts  32d  Leg.  c.  119)  J  8,  was  never  presented 
or  acted  upon  by  court,  and  where  no  reason  ap- 

g eared  why  a  statement  of  facts  could  not 
ave  been  made  out  within  the  time  allowed  by 
law,  a  purported  statement  of  facts  would  not 
be  considered.— Lewis  v.  State,  177  S.  W.  972. 
«=:>II02  (Tex.Cr.App.)  Statement  of  facta,  filed 
more  than  20  days  after  adjournment,  will  on 
motion  be  stricken  out — Moon  t.  State,  177  S. 
W.  970. 

«=»II02  (Tex.Cr.App.)  Under  Act  March  81, 
1911  (Acts  32d  Leg.  c.  119)  §  7,  the  statement 
of  facta,  not  filed  within  the  time  for  filing 
the  transcript  of  a  criminal  case,  tried  at  a 
term  which  continued  more  than  8  weeks, 
must  b«  stricken.— Williams  v.  State,  177  S. 
W.  971. 

«=s»MII  (Tez.Cr.App.)  A  bill  of  exceptions 
controls  even  the  statement  of  facts. — Galan  v. 
State,  177  S.  W.  124. 

Where  accused  accepted  a  bill  of  exceptions 
as  qualified  by  the  trial  court,  he  was  bound 
thereby. — Id. 

«s>lll4  (Tex.OrJ^^pp.)  Where  the  record  con- 
tains no  bill  of  exceptions  or  statement  of 
facts,  there  is  nothing  presented  in  the  motion 
for  new  trial  for  review. — McDevltt  v.  State, 
177  S.  W.  1175. 

(F)   Diamlaaal,     Hearing,    «i>d    Reliearliiv* 

«s>ll33  (Tex.Cr.App.)  As  the  courts  have  no 
right  to  assess  a  punishment  not  provided  for 
by  law,  the  error  in  submitting  a  case  under 
statutes  not  applicable  to  the  offense,  is  funda- 
mental, and  may  be  first  raised  on  motion  for 
rehearing.— Dillard  v.  State,  177  S.  W.  99. 

(O)  Review. 

«->ll37  (Tex.Cr.App.)  Where  broad  scope  of 
inquiiT  as  to  loss  of  papers  was  dne  to  accused's 
own  insistence  that  the  evidence  was  insuffi- 
cient to  permit  secondary  evidence,  held  that  he 
could  not  complain  thereof.— Bunker  v.  State, 
177  S.  W.  108. 

^=31137  (Tex.Or.App.)  Instruction  as  to  con- 
sideration of  testimony  of  impeaching  witness 
held  not  reversible  error,  it  having  followed 
defendant's  objection  to  the  charge  originally 


prepared,  and  in  substance  and  in  etTect  charg- 
ed   as    accused    contended    should    have    been 
charged.— Cooper  v.  State,  177  S.  W.  975. 
®=>l  151   (Ky.)  Denial  of  an  application  for  con-' 
tinuance  of  a  criminal  trial  wUl  not  be  revers* 
ed  unless  abuse  of  discretion  is  shown. — Kelly 
V.  Commonwealth,  177  S.  W.  249. 
€=»II53  (Mo.)  In  the  absence  of  an  abuse  of 
discretion,  permitting  evidence  in  chief  to  be 
introduced    in    rebuttal    does    not    require    re- 
versal.—State  V.  Hobson,  177  S.  W.  374. 
^=3  i  1 56  (Ky.)  Court's  discretion,  on  motion  for 
new  trial  on  ground  of  disqualiiication  of  jurors, 
in  accepting   affidavits   for   the   commonwealth 
rather  than  those  for  defendant,  held  not  to  be 
disturbed. — Hendrickson  v.  Commonwealth,  177 
S.  W.  438. 

€=3 1 158  (Mo.)  Whenever,  in  the  view  of  the 
Supreme  Court,  there  is  substantial  evidence  of 
every  element  of  a  given  crime,  however  the 
great  weight  of  the  evidence  may  fall,  the  triera 
of  fact  have  the  right  of  passing  on  ita  credi- 
biUty.— State  v.  Fowler,  177  S.  W.  379. 
®S3|I59  (Ark.)  Present  substantial  testimony 
to  sustain  a  verdict,  cannot  be  disturbed  on 
appeal.— Twitty  v.  State,  177  S.  W.  906. 
€:s>ll59  (Ky.)  Where  accused's  guilt  depended 
on  which  set  of  witnesses  should  be  believed,  a 
verdict  not  flagrantly  against  the  evidence  held 
not  to  be  disturbed. — Hendrickson  v.  Common- 
wealth, 177  S.  W.  438. 

®=»l  159  (Mo.)  In  a  prosecution  under  Rev.  St. 
1909,  §{  4521,  4535,  for  burglary  and  grand 
larceny,  where  the  direct  proof  was  meager  and 
not  supported  by  a  well-connected  chain  of  cir- 
cumstances, a  conviction  would  be  set  aside  on 
the  ground  of  the  insufficiency  of  the  evidence. 
—State  V.  Madison,  177  S.  W.  347. 
^=>II59  (Mo.)  Where  there  is  substantial  evi- 
dence to  support  it,  a  verdict  of  the  jury  in  a' 
homicide  trial  as  to  the  sanity  of  accused  will 
not  be  disturbed.— State  v.  Harris,  177  S.  W. 
362. 

«=>li59  (Tex.Or.App.)  The  ^ury  are  the  ex- 
clusive judges  of  the  credibility  of  the  witness- 
es and  the  weight  to  be  given  to  their  testi- 
mony.—Cooper  V.  State,  177  S.  W.  975. 
€=>II66  (Mo.)  Refusal  of  continuance  because 
of  absence  of  witnesses  was  immaterial  where 
the  court  set  the  cause  for  trial  a  month  later. 
—State  V.  Pleake,  177  S.  W.  355. 

€=»ll66'/2  (Tex.Cr.App.) Overruling  of  objec- 
tion to  juror  whose  hearing  was  not  good  held 
not  error,  especially  where  it  did  not  appear 
why  a  juror  accepted  because  of  exhaustion  of 
peremptory  challenges  was  objecticmable. — Ga- 
lan V.  State.  177  S.  W.  124. 

Court's  direction  to  sheriff  to  take  accused, 
who  was  confined  in  jail,  "home,  where  he  be- 
longed," held  not  reversible  error. — Id. 
(Ssaliee'^  (Tex.CrApp.)  Error  in  ruling  on 
challenges  to  jurors  does  not  necessitate  a  re- 
versal, unless  an  objectionable  juror  sat  in  the 
case  and  the  inquiry  on  api>eal  is  whether  the 
court's  action  defeated  the  constitutional  right 
to  a  fair  and  impartial  jury. — Myers  v.  State, 
177  S.  W.  1167. 

€=»l  168  (Tex.Cr.App.)  Permitting  witness  to 
answer  questions  asked  by  foreman  of  jury 
after  retirement  held  not  reversible  error  where 
lie  testified  to  no  new  or  additional  facts. — 
Galan  v.  State.  177  S.  W.  124. 

€=s>ll69  (Mo.)  Where  evidence  received  with- 
out objection  was  stricken  on  accused's  subse- 
quent objection,  the  question  of  the  admissibil- 
ity of  the  evidence  cannot  be  reviewed. — State 
V.  Sprouse,  177  S.  W.  338. 

®=>  1 1 70  (Tenn.)  In  a  prosecution  for  murder, 
refusal  to  permit  witness  to  testify  as  to  what 
defendant's  sister  had  told  such  witness  in  ex- 
planation of  having  been  late  at  an  appoint- 
ment with  him,  such  testimony  having  bearing 
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upon  an  alibi,  if  erroneous,  held  harmless. — 
Dietzel  v.  State,  177  S.  W.  47. 
.*=»!! 70 'A  (Mo.)  Error  cannot  be  predicated 
'  on  the  asking  of  a  question  which  after  objec- 
tion by  accused  was  withdrawn. — State  \, 
Sprouse,  177  S.  W.  338. 

€=>II7I  (Mo.)  The  act  of  the  prosecuting  at- 
torney in  reading  to  the  jury  an  abandoned 
count  of  the  information  charging  the  act  of 
establishing  a  policy  game  was  harmless  error, 
where  the  count  upon  which  defendant  was 
convicted  charged  him  with  aiding  and  assisting 
in  establishing  such  policy  game. — State  v. 
Jones,  177  S.  W.  366. 

«=>II7I  (Tex.Cr.App.)  Offer  by  district  attor- 
ney to  let  jury  take  incorrect  map  not  admit- 
ted in  evidence  held  not  reversible  error. — 
Galan  v.  State,  177  S.  W.  124. 
^»II72  (Mo.)  An  instruction  defining  "man- 
slaughter" without  defining  the  words  "heat  of 
passion"  held  favorable  to  accused. — State  t. 
Pleake,  177  S.  W.  355. 

(II)  Determtaation      and      Dlspoaltion      of 
Cavse. 

$=»II84  (Tez.Cr.App.)  Sentence  for  pandering 
for  an  indeterminate  period  of  from  2  to  45 
years  would  be  reformed,  bo  aa  to  fix  the  sen- 
tence in  accordance  with  the  Indeterminate 
Sentence  Law,  providing  a  punishment  of  not 
less  than  5  years.— Lustrees  v.  State,  177  S. 
W.  492. 

^=3 (188  (Ark.)  Where  evidence  sustains  ver- 
dict for  murder  in  second  degree,  court  on  ap- 
p«al  from  conviction  of  murder  in  first  degree 
raay  remand,  with  directions  to  sentence  for 
murder  in  second  degree. — Harris  t.  State,  177 
S.  W.  421. 

.XVn.  PUNISHMENT     AND     PREV£N- 
TION  OF  CBIMi;. 

<S=»I206  (Tex.Cr.App.)  Verdict  being  for,  two 
years,  sentence  cannot,  under  the  indeterminate 
sentence  law,  be  pronounced  for  not  less  than 
two  years  and  more  than  five  years. — Ford  t. 
Stote.  177  S.  W.  970. 

CROSS-EXAMINATION. 

See  Witnesses,  <e=>266-277. 

CROSSINGS. 

See  Railroads,  «=»303-350. 

CUMULATIVE  EVIDENCE. 

See  Criminal  Law,  $=>941. 

CURTESY. 

<&=3||  (Tenn.)  Under  Acts  1869-70,  c.  99,  S| 
3,  6,  a  husband  takes  an  estate  by  curtesy  in  the 
separate  estate  of  his  wife  devised  by  her  to 
others.— Larkin  t.  Lightburne,  177  S.  W.  1154. 

CUSTOMS  AND  USAGES. 

See  Evidence,  <S=»481,  482. 

®=>I0  (Tex.Civ.App.)  Customs  of  trades  and 
provisions  not  repugnant  to  express  statutes 
or  rules  of  law  have  the  force  of  law. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Ryon,  177  S.  W. 
525. 

$=3 1 8  (Mo.App.)  Where  issue  was  whether  pur- 
chase was  by  sample  or  whether  purchaser, 
knowing  of  inferior  quality,  declined  to  make 
further  inspection,  evidence  as  to  custom,  au- 
thorizing return  where  goods  were  not  equal 
to  sample,  held  properly  excluded. — Krallman 
v.  Potashnick,  177  S.  W.  697. 
4=»2I  (Tex.Civ.App.)  Whether  a  custom  exists, 
is  a  question  of  fact. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Ryon,  177  S.  W.  526. 


DAMAGES. 

See  Animals,  9=»44;  Appeal  and  Error,  4=> 
1178:  Carriers,  <8=»229,  277,  319;  Death, 
<&=»77,  95,  96 ;  Eminent  Domain,  «=»71-145, 
383;  Evidence,  <S=>506;  Husband  and  Wife, 
<s>334;  Logs  and  Logging,  €=33 ;  Master  and 
Servant,  ^=»42;  Principal  and  Agent,  €=> 
41,  155 ;  Sales,  «=418 ;  Telegraphs  and  Tel- 
ephones, «=>20;  Trial,  <8s>256,  296;  Trover 
and  Conversion,  ®=350 ;  Vendor  and  Pur- 
chaser, «=3316,  341;  Waters  and  Water 
Courses,  ®=»76,  178. 

n.   NOBONAI.  DAMAGES. 

€=39  (Mo.App.)  Where  a  legal  right  has  been 
invaded,  a  party  is  entitled  to  recover  nominal 
damages,  though  no  actual  damages  were  suf- 
fered.—Rourke  T.  Holmes  St  By.  Co.,  177  S. 
W.  1102. 

III.  GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  Direct     or     Remote,      Continsemt,     or 
Prospective  Coniieaaences  or  Losaea. 

$s»23  (Tex.Civ.App.)  The  measure  of  damages, 
for  breach  of  contract  includes  compensation 
for  only  such  injuries  as  defaulting  parties 
must  have  contemplated  as  natural  result  of 
breach.— Freeman  v.  Clark,  177  S.  W.  1188. 
<S=s39  (Tenn.)  The  owner  of  a  vehicle  held  for 
use  may  recover  for  his  loss  of  use  by  reason 
of  a  tortious  injury  while  being  repaired  in 
addition  to  the  cost  of  repairs. — Perkins  y. 
Brown,  177  S.  W.  1158. 

An  owner  of  a  pleasure  motor  car  may  re- 
cover substantial  damages  for  loss  of  use  while- 
it  was  being  repaired,  after  a  tortious  injury 
by  defendant. — Id. 

«=>40  (Tex.Civ.App.)  Profits  of  defendant's 
lumbering  business  in  contemplation  of  par- 
ties when  plaintiff's  contract  to  advance  money 
to  carry  it  on  was  executed,  and  which  the  evi- 
dence showed  would  probably  have  accrued  if 
contract  had  not  been  breached  by  plaintiff. 
held  recoverable  by  defendant.— W.  H.  Korris 
Lumber  Co.  v.  Harris,  177  S.  W.  615. 
4=»52  (Mo.App.)  There  can  be  no  recovery  for 
fright  unaccompanied  by  bodily  injury,  but, 
where  physical  injury  and  fright  both  result, 
there  is  liability  for  injuries.  Doth  mental  and 
bodily,  caused  by  the  fright. — McCardle  v. 
George  B.  Peck  Dry  Goods  Co.,  177  S.  W.  1095, 
<S=>56  (Tex.Civ.App.)  In  action  for  breach  of 
contract,  law  does  not  allow  recovery  for  men- 
tal annoyance  and  discomfort,  unless  in  inten- 
sity it  amounts  to  mental  anguish,  which  must 
be  a  natural  result  of  the  breach  necessarily 
within  the  contemplation  of  the  party  at  fault. 
—Freeman  v.  Clark,  177  S.  W.  1188. 

(B)  AcvravatloOf   Mltlsation,  and   Redn«- 

tlon  of  Lioas. 

€=»62  (Tenn.)  That  the  owner  of  a  pleasure- 
motor  car  did  not  hire  another  car  while  it  was 
being  repaired  after  a  tortious  injury  by  defend- 
ant does  not  prevent  him  from  recovering  dam- 
ages for  loss  of  use  thereof. — ^Perkins  v.  Brown. 
177  S.  W.  1158. 

IV.  UQUIDATED  DAMAGES   AND 
PENAI.TIES. 

®=978  (Ark.)  A  contract  to  ship  cotton  to  a 
broker  for  sale  on  commission,  stipulating  for 
commissions  on  cotton  not  shipped,  stipulates 
for  liquidated  damages  for  failure  to  ship. — 
Scott  V.  McCraw,  Perkins  &  Web6er  Co.,  177 
S.  W.  901. 

V.   EXEMPLARY   DAMAGES. 

4s»9l  (Mo.)  To  justify  the  infliction  of  exem- 
plary damages,  the  act  must  be  more  tbaa 
wrongftil,  aitd  must  be  the  intentional  doing 
of  a  wrongful  net  without  excuse  or  the  dointr 
of  such  wrongful  act  under  such,  circumstanc- 
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ea  that  the  law  will  imply  the  eyll  intent- 
Ferguson  V.  Missouri  Pac.  Ry.  C!o.,  177  S.  W. 
616. 

VI.  MEASUKB  OF  DAMAGES. 
(A)  Injnvlea  to  the  Periton. 

4=395  (Mo.App.)  Where  a  person  Injured 
through  another's  negligence  dies  from  other 
causes  before  judgment,  damages  should  be 
limited  to  the  space  of  time  between  the  date 
of  the  injury  and  the  death. — Showen  v.  Met- 
ropolitan St.  Ry.  Co.,  177  S.  W.  781. 

(B)   Injuries   to  Propertx* 

4=>II3  (Tenn.)  The  owner  of  a  pleasure  motor 
car  injured  through  defendant's  fault  cannot 
recover  the  full  daily  rental  value  for  machines 
in  that  vicinity  for  loss  of  use  which  was  only 
ocrnsional. — Perkins  v.  Brown,  177  S.  W.  1158. 
Where  a  motor  car  was  injured  through  de- 
fendant's fault,  the  owner  cannot,  as  damages 
for  loss  of  use,  recover  the  rental  from  week 
to  week  for  a  car,  but  should  recover  only  the 
aggregate  rental'  of  a  machine  for  a  similar 
time. — Id. 

Vn.   INADEQtrATE    AUTD    EXCESSIVE 
BAMAOES. 

«=s>l30  (Ark.)  A  verdict  for  $1,500  held  not 
excessive  for  an  injury  breaking  some  of  the 
bones  of  plaintiff's  foot. — Wisconsin  &  Arkan- 
sas Lombcr  Co.  v.  Heegel,  177  S.  W.  29. 
<S=»I30  (Mo.App.)  An  award  of  $3,500  in  fa- 
vor of  a  woman  over  60  years  of  age,  whose  leg 
was  broken,  held  not  excessive,  though  the  in- 
jury might  not  be  permanent. — Thomure  v.  St 
Louis  &  S.  F.  R.  Co.,  177  S.  W.  708. 
^s>l3l  (Mo.App.)  In  a  personal  injury  action, 
AeW  that  an  award  ot$6,000  was  excessive  for 
injuries  to  a  girl  of  23,  not  permanent  in  na- 
ture, and  not  preventing  her  from  doing  work 
or  from  engaging  in  social  pleasures,  and  would 
be  reduced  to  $4,000.— MuHery  v.  Missouri  & 
Kansas  Telephone  Co.,  177  S.  W.  1098. 
«=9l32  (Ark.)  An  award  of  $6,000  in  favor 
of  a  railroad  laborer  whose  back  was  injured 
so  that  he  could  not  labor  and  the  spinal  cord 
was  affected,  a  loss  of  sexual  power  resulting, 
held  not  excessive. — St  IiOui.s.  I.  M.  &  S.  Ry. 
Co.  V.  Baldwin,  177  S.  W.  874. 
«=»r32  (Ark.)  A  verdict  of  $7,000  for  personal 
injuries  necessitating  the  amputation  of  a  leg 
below  the  knee  held  not  excessive. — St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Dud£worth,  177  S.  W. 
1148. 

«s>l32  (Mo.)  An  award  of  $8,000  for  personal 
injuries  to  a  servant  held  excessive  by  ^,000. — 
Thorp  V.  Metropolitan  St  Ry.  Co.,  177  S.  W. 
851. 

<S=»I32  (Mo.App.)  A  verdict  for  $5,000  for  In- 
Jury  necessitating  the  removal  of  a  bone  from 
the  instep  of  a  person's  foot  and  the  ligaments 
Attached  thereto,  crippling  him  for  life,  will 
not  be  disturbed  as  excessive. — Price  v.  Hiram 
Lloyd  Bldg.  &  Const  Co.,  177  S.  W.  700. 
«=»I32  (Mo.JVpp.)  Verdict  of  $10,000,  volun- 
tarily reduced  to  $7,500,  for  loss  of  the  ends  of 
the  fonr  fingers  of  left  hand,  attended  with 
usual  and  necessary  suiTering  and  bodily  im- 
pairment held  excessive  as  to  any  amount  above 
$6,000.— Hosheit  v.  Lusk,  177  S.  W.  712. 
«=s>l32  (Tex.Civ.App.)  A  verdict  for  $10,000 
damages  for  injuries  resulting  in  the  loss  of 
one  eye  and  danger  to  the  other  held  not  so 
excessive  as  to  show  abuse  of  discretion,  prej- 
udice, or  mistake. — Atchison.  T.  &  S.  F.  Ry.  Co. 
V.  Hargrave,  177  S.  W.  509. 

Vm.  PLEADING,  EVIDENCE,  AND 
ASSESSMENT. 
(B)  Bvtdence. 

4=9 185  (Mo.App.)  In  action  for  injuries  claim- 
ed by  defendant  to  have  resulted  from  fright. 


and  not  from  falling  of  elevator,  evidence  held 
to  show  liability.— McCardle  v.  George  B.  Peck 
Dry  Goods  Co.,  177  S.  W.  1096. 

(C)   Proeeedinara  <or  Aaaeaament. 

4=>206  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, the  refusal  of  the  court  to  compel  plain- 
tiff to  submit  to  an  X-ray  examination  held 
not  an  abuse  of  discretion. — International  &  G. 
N.  Ry.  (3o.  v.  Bartek,  177  S.  W.  137. 
4=>2I6  (Mo.App.)  In  action  for  injuries  claim- 
ed by  defendant  to  have  been  caused  by  fright 
modification  of  instruction  held  not  erroneous ; 
it  merely  authorizing  recovery  for  injuries  re- 
sulting from  jolting  or  jarring. — McCardle  v. 
George  B.  Peck  Dry  Goods  Co.,  177  S.  W. 
1095. 

DEATH. 

See  Appeal  and  Error,  «=>1039,  1048,  1068; 
Carriers,  «=>305;  Pleading,  «=»248,  259, 
367 ;    Street  Railroads,  «=>117. 

n.  ACTIONS    FOK    CAUSING    DEATH. 

(A)  RtBitt  of  Action  and  Defenaea. 

4=>32  (Mo.)  Where  deceased  left  neither  wife 
nor  children,  and  It  did  not  appear  that  there 
was  any  one  competent  to  take  under  him  nnder 
the  law  of  descent,  no  action  for  his  wrongful 
death  can  be  maintained  under  Rev.  St  1909, 
I  6426.-Kirk  v.  Wabash  R.  Co.,  177  8.  W. 
592. 

<D>  Pleadlns    a.nd    Bvldenoe. 

4=»67  (Tex.CivApp.)  In  an  action  for  the 
wrongful  death  6t  plaintiff's  husband,  manager 
of  small  country  newspaper,  evidence  of  the  rea- 
sonable value  of  deceased's  services  to  the  news- 
paper held  admissible. — Southern  Traction  Co. 
V.  Hulbert  177  S.  W.  551. 

4=>77  (Mo.App.)  In  action  for  wrongful  death 
of  infant  child,  brought  nnder  Rev.  St  1009, 
§  5425,  evidence  held  to  authorize  jury  to  find 
compensatory  damages. — Baldwin  v.  Harvey, 
177  S.  W.  1067. 

(K)  Damasea,  Forfeiture,   or   Fine. 

4=>95  (Tex.Civ.App.)  The  pecuniary  loss  caus- 
ed by  death  of  a  husband  to  his  wife  and  chil- 
dren is  not  limited  by  his  earning  capacity.— 
Southern  Traction  Co.  v.  Holbert  177  S.  W. 
551. 

<@=>99  (Ark.)  An  award  of  $7,000  in  favor  of 
the  wife  of  deceased  held  not  excessive. — St  Lou- 
is Southwestern  Ry.  Co.  v.  Wilson,  177  S.  W. 
415. 

iS=>99  (McApp.)  A  verdict  for  $5,000  for  neg- 
ligent death  of  one  leaving  a  minor  child  held 
not  excessive.— Williams  v.  Kansas  City,  177 
S.  W.  783. 

i®=>99  (Mo.App.)  A  verdict  for  $4,100  damages 
for  the  death  of  a  12  year  old  boy  held  not  eoc- 
cessive.— O'Brien  v.    Heman,    177   S.    W.   806. 

4=»99  (Tex.Civ.App.)  Evidence,  in  an  action  by 
a  wife  for  death  of  her  husband  in  a  collision 
between  two  street  railroad  cars,  held  sufficient 
to  sustain  a  verdict  for  $12,000. — Southern  Trac- 
tion Co.  V.  Hulbert  177  S.  W.  561. 

(F)   Trial,  Jodrment,  and  Review. 

4=>I04  (Mo.App.)  In  action  under  Rev.  St 
1909,  f  5425,  for  wrongful  death  of  infant  child, 
instruction  on  measure  of  damages,  correct  as 
far  as  it  went,  AeM  mere  nondirection  and  not 
misdirection.— Baldwin  v.  Harvey,  177  S.  W. 
1087. 

DECLARATIONS. 

See  Evidence,  «=»271,  278. 
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DEDICATION. 

I.  NATURE  AND   BEQtriSTrES. 

^s>l9  (Ky.)  Property  owners  whose  dedication 
of  land  for  street  had  been  accepted  by  city 
and  who  had  not  brouKbt  proceeding  to  stop 
ordered  improvement,  could  not  defeat  enforce- 
ment of  apportionment  warrants  by  alleging 
city's  breach  of  the  dedicntion  ajrrci-inent.— Bar- 
nett  V.  L.  R.  Figg  Co.,  177  S.  W.  275. 
9=935  (Mo.App.)  A  strip  dedicated  as  a  pub- 
lic alley  held  to' be  an  actual  public  way  open 
for  travel,  and  not  a  mere  paper  alley. — O'Brien 
T.  Heman,  177  S.  W.  805. 

DEEDS. 

See  Adoption,  4=>8;  Adverse  Possession,  4=s> 
73,  79,  97;  Appeal  and  Error,  <S=>1176; 
Bills  and  Notes,  €=>443;  Cancellation  of 
Instruments,  9=»37 ;  Covenants,  ®=>5 ;  Evi- 
dence, <8=>370,  419;  Judgment,  «=>262;  Ju- 
dicial Sales,  ^=>61 ;  Logs  and  Logging,  4=> 
3;  Mortgages;  Quieting  Title,  €=344;  Rec- 
ords, <&=>8;  Taxation,  iS=684,  734;  Vendor 
and  Purchaser,  <S=»229;    Wills,  «s>88. 

I.  REQUISITES  AND  VAXIDITT. 

(A)   nature  «nd  KaaentlaUs  ol  Conveyaae- 
es  in  General. 


(Mo.)  Essentials  of  a  deed  are  compe- 
tent parties,  property  conveyed,  valid  consid- 
eration, words  of  conveyance,  formal  signing, 
execution,  and  delivery. — Wimpey  v.  Ledford, 
177  S.  W.  802. 

(B)   Validity. 

9=368  (Mo.)  Mere  peculiarities  or  eccentrici- 
ties of  the  grantor  do  not  make  a  deed  invalid, 
if  he  had  sufficient  capacity  to  understand  the 
nature  and  effect  of  the  transaction. — Ellis  t. 
McNally,  177  S.  W.  664. 

m.  OOirSTBUOTION  AND  OPERA- 
TION. 
(A)  General  Rnlea  of  Constrnotion, 

9=399  (Tex.Civ.App.)  A  written  agreement 
made  as  part  of  the  same  transaction  and  in- 
volving the  execution  and  delivery  of  a  deed, 
will  be  construed  with  the  deed,  and  may  be 
sufficient  to  show  a  life  estate.— Cleveland  v. 
Stanley,  177  S.  W.  1181. 

(O)  Estates  and  Interests  Created. 

9=134  (Tex.Civ.App.)  A  conditional  limita- 
tion differs  from  a  condition  subsequent,  in  that 
die  former  terminates  the  estate  on  the  hap- 
pening of  the  event,  while  the  latter  designates 
a  happening  which  gives  the  grantor  or  his 
heirs,  if  mentioned,  a  right  to  terminate  the  es- 
tate.—Daggett  T.  City  of  Ft  Worth,  177  S. 
W.  222. 

CB)  Conditions  and  Reatrletioaa. 

^=3145  (Tex.Civ.App.)  To  create  a  condition 
subsequent  the  language  of  a  deed  must  be 
clear,  and  the  condition  must  be  created  by  ex- 
press terms  or  clear  implication ;  and,  where 
the  language  is  ambiguous,  it  will  be  construed 
to  create  a  covenant,  rather  than  a  condition. — 
Daggett  v.  City  of  Ft.  Worth.  177  S.  W.  222. 
9=>I55  (Tex.Civ.App.)  A  deed  heJd  to  convey 
the  property  on  condition  subsequent  that  a 
school  building  be  erected  thereon  and  the  prem- 
ises be  used  for  school  purposes. — Daggett  v. 
City  of  Ft.  Worth,   177   S.   W.   222. 

A  condition  subsequent  for  particular  use  in 
order  to  enhance  the  value  of  grantor's  adjoin- 
ing property  will  not  be  construed  to  continue 
after  the  use  ceases  to  be  of  benefit  to  the  ad- 
joining property,  where  the  duration  is  not 
specified. — Id. 

9=9 1 56  (Tex.Civ.App.)  Unless  the  heir  of  the 
grantor  is  named  in  a  deed  conveying  on  condi- 
tion subsequent,  he  cannot  re-enter,  though  the 


condition  Is  breached.— Daggett  r.  CH^  of  Ft. 
Worth,  177  S.  W.  222. 

9=»I60  (Tex.Civ.App.)  A  condition  subsequent 
requiring  the  use  of  the  premises  for  free  school 
purposes  held  not  shown  to  have  been  breached 
by  a  discontinuance  of  the  school. — Daggett  ▼. 
City  of  Ft  Worth,  177  S.  W.  222. 

TV.  PLEADING   AND    EVIDENOE. 

9=»I96  (Ky.)  The  burden  ia  on  the  grantee  to 
show  the  good  faith  of  a  conveyance  by  her 
mother  shortly  before  her  death,  and  onlj 
slight  evidence  is  sufficient  to  authorize  a  find- 
ing of  undue  influence. — Miller  v.  Taylor,  177 
S.  W.  247. 

9=3210  (Mo.)  Evidence  held  not  to  shov  that 
the  consideration  paid  for  the  land  was  inade- 
quate.—Ellis  V.  McNally,  177  S.  W.  654. 
9=32 1 1  (Ky.)  In  a  suit  to  set  aside  a  convey- 
ance to  a  daughter  shortiy  before  the  grantors 
death,  evidence  held  sufficient  to  support  the 
chancellor's  finding  of  undue  influence.— Miller 
T.  Taylor,  177  S.  W.  247. 
9=>2I  I  (Mo.)  Evidence  held  to  show  that  at  the 
time  of  making  the  deed  the  grantor  understood 
the  nature  and  effect  of  the  transection. — Ellis 
V.  McNally,  177  S.  W.  654. 
9=321 1  (Tex.Giv.App.)  In  a  suit  to  cancel  a 
deed,  evidence  held  insufficient  to  show  that 
defendants  made  the  misrepresentations  relied 
upon.— Cleveland  v.  Stanley,  177  S.  W.  1181- 

DELAY. 

See  Carriers,  9=3228,  262;  Insurance,  9=3668; 
Telegraphs  and  Telephcmes,  9=365. 

DELIVERY. 

See  Pledges,  9=>11 ;  Specific  Performance,  9=» 

DEMURRER. 

See  Pleading,  9s>193,  214;    Trial.  9=3l56w 

DENIALS. 

See  Pleading,  9=s>114, 129. 

DEPOSITIONS. 

See  Appeal  and  Error.  9=31043;    Exceptions, 
BiU  of,  9=22;    Witnesses,  9=»271. 

9=>79  (Tex.Civ.App.)  A  deposition  cannot  be 
excluded  from  evidence  merely  because  it  was 
in  the  possession,  with  the  permission  of  the 
court,  01  the  attorneys  for  one  of  the  parties 
for  one  night — Amo  Co-operative  Irr.  Co.  v. 
Pugh,  177  S.  W.  991. 

DEPOSITS. 

See  Banks  and  Banking,  ®s>13(X 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators ;   Wills. 

X.  NATURE  AND  COURSE  IN  OEH- 
ERAI.. 

9=3 1  (Tenn.)  Inheritance  is  purely  a  creature 
of  statutory  law,  and  the  state  may  prescribe 
laws  under  whicli  property  thereunder  may  de- 
scend, and  may  preclude  any  other  mode  or  law 
of  descent.— Cole  v.  Taylor,  177  S.  W.  61. 
9=33  (Tenn.)  As  to  the  right  of  inheritance, 
every  state  determines  for  itself  what  classes 
of  persons  may  inherit  property  owned  by  citi- 
zens in  the  state  at  the  time  of  their  death. — 
Napier  v.  Church,  177  S.  W.  66. 

H.  PERSONS  ENTITI£D  AND  THEIR 
RESPECTIVE  SHARES. 

(B)  SnrvlvlnB  Hnsband  or  'Wife. 

9=352  (Mo.App.)  The  share  given  the  widow 
by  Bey.  St  190d,  i  349,  in  personalty  of  her 
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husband  iying  leaving  children,  ia  her  "dower 
in  the  personal  estate,"  from  which  section 
117  requires  to  be  deducted  the  $400  of  pei^ 
Bonalty,  which  section  116  allows  her  to  choose. 
— FinneU'8  Estate  v.  Howard,  177  S.  W.  T80. 

DILIGENCE. 

See  Criminal  Law,  i8s»588,  939. 

DIRECTING  VERDICT. 

See  Bills  and  Notes,  i8=»537;    Trial,  «s»169- 

DISCHARGE. 

See  Bankruptcy,  «s>421 ;  Bills  and  Notes,  €=» 
2S6,  527;  Principal  and  Surety.  <8ss>lM-123. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  <3=>955-»79,  1092,  1212 ; 
Criminal  Law,  «=»126,  586,  593,  1151-1156; 
Damages,  «=s>206;  Husband  and  Wife,  d=» 
834;  Injunction,  €=»143;  Intoxicatinir  Liq- 
uors. «=b242;  New  Trial,  <8=»6;  Pleading, 
«=>236;  Receivers,  «S38;  Trial,  «s»236; 
Witnesses,  <8=»262. 

DISCRIMINATION. 

See  Telegraphs  and  Telephones^  «s»34. 

DISMISSAL  AND  NONSUIT. 

See  Ajipeal  and  Error,  9=3286,  36S,  544; 
Courts,  «=>231;  Criminal  Law,  <8=»1087; 
Divorce,  <S=sl50;  Judgment,  €=>273;  Jus- 
tices of  the  Peace,  d=s>106;  Partition,  «s>17. 

I.  VOI.UHTAHT. 

4s»26  (Mo.)  In  a  wife's  action  against  her  hus- 
band and  others  for  conspiring  to  commit  her 
to  an  insane  asylum,  the  husband's  nonliability 
authorized  a  dismissal  as  to  bim,  but  did  not 
in  any  way  chai^  or  defeat  the  cause  of  action 
as  against  the  other  defendants. — Rogers  y. 
Bogers,  177  S.  W.  382. 

DISSOLUTION. 

See  Appeal  and  Error,  «=>101 ;  Railroads,  $=> 
32. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «s»639. 

DIVORCE. 

See  Husband  and  Wife,  «s»326,  833. 

n.  OBOUKDS. 

«=!»29  (Ark.)  Kirby's  Dig.  9  2672,  allowing  di- 
vorce for  indignities  to  the  person,  authorizes 
divorce  only  for  inevitable  and  intolerable  evils 
which  render  living  together  unsafe. — MeSert  v. 
Mefifert,  177  S.  W.  1. 

IV.  nrBISDIOTIOK,   PROCEEDnrOS, 
AND   BEIJEX'. 

<A)  JnrladleHoB,  Venae,  and  Llmltattons. 

^=362  (Mo.App.)  Under  the  direct  provisions 
of  Rev.  St.  1009,  i  2373,  one  who  has  not  re- 
sided in  the  state  for  a  year  may  obtain  a  di- 
vorce from  the  bonds  of  matrimony,  where  the 
offense  against  the  marriage  relation  was  com- 
mitted within  the  state.— Clark  v.  Clark,  177 
S.  W.  1077. 

(O)  Pleadlitc 

«=>93  (Mo.App.)  A  wife's  petition  for  divorce 
on  the  ground  of  the  husband's  indignities  must 
set  forth  the  facts,  so  that  the  court  can  de- 


termine whether  the  -acts  were  indignities. — 
Marolf  V.  Marolf,  177  S.  W.  819. 

A  petition  by  wife  for  divorce,  which  ^eada 
the  facts  necessary  to  show  that  the  husband 
was  a  vagrant,  is  sufficient,  tiiough  not  in  the 
words  of  the  statute. — Id. 

(D)  Kvtdenee. 

€=»I09  (Mo.App.)  It  is  not  enough  that  plain- 
tiff, in  a  divorce  suit,  plead  facts  giving  the 
court  jurisdiction,  but  she  must  prove  them. — 
Clark  V.  Clark,  177  S.  W.  1077. 
9=9125  (Mo.App.)  Admissions  of  wife  sning 
for  divorce  on  ground  that  her  husband  is  a 
vagrant,  that  she  would  not  go  to  him  if  he 
should  send  for  her,  held  not  to  justi^  re- 
fusal of  divorce.— Marolf  t.  Marolf,  177  S.  W. 
819. 

9=3 13 1  (Mo.AppO  In  a  suit  by  a  wife  for  di- 
vorce, evidence  held  to  justify  a  finding  that 
her  husband  was  a  vagrant,  within  Rev.  St. 
1909.  H  2370,  4789.— Marolf  v.  Marolf,  177  S. 
W.  819. 

9=>I32  (Ark.)  In  a  suit  by  a  husband  for  a  di- 
vorce on  the  ground  that  the  wife  had  offered 
indignities  to  his  person,  a  finding  for  the  de- 
fendant held  not  against  the  preponderance  of 
the  evidence.— Meffert  v.  Meffert,  177  S.  W.  1. 

<K1)  Dlsmta*«I.  Trial  or  BearlnVt  and  Heiv 
Trial. 

®=>I50  (Mo.App.)  Where  a  i>etition  for  divorce 
states  a  cause  of  action,  and  the  evidence  shows 
that  plaintiff  is  entitled  to  divorce  on  the 
ground  pleaded,  it  is  error  to  refuse  it. — ^Marolf 
V.  MaroU.  177  S.  W.  819. 

(G)  Appeal. 

®=>t84  (Ky.)  Under  CSv.  Code  Prac.  S  427,  the 
Court  of  Appeals  has  no  supervisory  power 
over  a  decree  for  divorce,  but  can  review  the 
facts  to  determine  whether  alimony  was  prop- 
erly awarded.— Benedict  v.  Benedict,  177  8.  W. 
245. 

9=>I84  (Mo.App.)  The  court  on  appeal  from 
judgment  dismissing  a  petition  for  divorce  must 
determine  whether  the  petition  states  a  cause 
of  action  before  reversing  the  judgment. — 
Marolf  y.  Marolf.  177  S.  W.  819. 

V.  Arnaomr.  ai.i.O'Wanges,  Ain> 

DISFOSinOK  OF  PROPERTT. 

9=^240  (Ark.)  An  orderj  requiring  a  husband 
to  pay  $65  a  month  alimcmy,  held  not  errone- 
ous.—Meffert  v.  Meffert,  177  S.  W.  L 
9=>245  (Ark.)  Under  Kirby's  Dig.  |  2683,  the 
court  can  alter  the  allowance  of  alimony  at  any 
time  when  the  changed  conditions  of  the  parties 
justify  such  action.— Meffert  v.  Meffert,  177  S. 

9=>287  (Ky.)  On  appeal  from  a  decree  award- 
ing divorce  and  alimony  to  a  wife,  evidence 
held  insufficient  to  show  cruelty  by  the  hus- 
band, so  that  the  decree  for  aUmony  will  be 
reversed.— Benedict  v.  Benedict,  177  S.  W.  245. 

VI.  CUSTODY  AND   SUPPORT  OF 

CHII.DREN. 

9=>289  (Mo.App.)  Under  Rev.  St.  1909,  82375, 
on  the  divorce  of  parents,  a  minor  child  'be- 
comes a  ward  of  the  circuit  court  rendering  the 
decree,  which  has  exclusive  jurisdiction  to  make 
orders  as  to  its  custody.- In  re  Krauthoff,  177 
S.  W.  1112. 

9=3298  (Ark.)  Where  the  chancellor  denied  the 
husband  a  divorce,  the  awarding  to  the  mother 
of  the  custody  of  a  daughter,  who  was  attached 
to  both  parents  but  was  only  eight  years  of  age 
and  needed  her  mother's  care,  was  not  error.— 
Meffert  v.  Meffert,  177  S.  W.  1. 
9=>298  (Mo.App.)  Laws  1913,  pp.  92-94,  || 
1,  6,  6,  held  to  make  no  change  in  the  existing 
law  as  to  right  to  the  custody  of  minor  chil- 
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dren,  except  to  empower  the  mother  to  act  as 
{Tuardian,  and  to  remove  the  common-law  pref- 
erence of  the  father.— In  re  Krauthoff,  177  S. 
W.  1112. 

Neither  parent  has  an  absolute  right  to  the 
custody  of  minor  children,  nor  can  either  ac- 
quire such  right  by  contract,  but  the  custody 
is  in  the  nature  of  a  trust,  upheld  only  so  long 
as  the  duties  thereof  are  faithfully  executed. 
-Id. 

In  determining  the  claims  and  fitness  of  par- 
ents to  the  custody  of  a  minor  child,  the  wel- 
fare of  the  child  is  the  first  consideration  to 
be  kept  always  in  mind,  and  the  acts  and  at- 
titude of  the  parents  toward  each  other,  the 
causes  of  divorce,  etc.,  may  be  considered. — Id. 
<s>300  (Mo.App.)  Circuit  court  rendering  di- 
vorce decree  held  to  have  jurisdiction  to  de- 
termine custody  of  child,  not  ousted  by  removal 
of  child  from  the  state.— In  re  Krauthoff,  177 
S.  W.  1112. 

^=a303  (Ark.)  An  order  in  divorce  proceedings 
awarding  the  custody  of  the  child  may  be 
changed  at  any  future  time  by  the  chancellor 
for  cause.— Meffert  v.  Meffert,  177  S.  W.  1. 
$s»303  (Mo.App.)  The  circuit  court  decreeing 
as  to  custody  has  jurisdiction  to  subsequently 
modify  such  orders. — In  re  Krauthoff,  177  S. 
W.  1112. 

The  court  has  no  jurisdiction  to  render  a 
final  irrevocable  decree  as  to  the  custody  of  a 
minor  child  of  divorced  parents.— Id. 

Custody  of  12  year  old  son  of  divorced 
parents  taken  from  his  mother  and  awarded  to 
the  father,  with  right  to  mother  to  visit  him, 
and  right  to  son  to  visit  bis  mother  at  certain 
times  and  under  certain  conditions. — Id. 

Vn.  OPERATION  AND  EFFECT  OF 

DIVORCE,  AND  RIGHTS   OF 

DIVORCED  PERSONS. 

^:»326  (Mo.)  A  judgment  of  a  foreign  court, 
whereby  the  wife  obtained  a  divorce  from  plain- 
tiff, held  not  an  admission  of  the  charges  made 
against  plaintiff,  which  could  be  taken  advan- 
tage of  by  defendant,  in  an  action  for  alienat- 
ing the  wife's  affections.— De  Ford  v.  Johnson, 
177  S.  W.  577. 

DOCUMENTS. 

See  Evidence,  «s>35S,  870. 

DOMICILE. 

See  Divorce,  <3=»62;   Venue,  «=»22,  82. 

DOWER. 

See  Descent  and  Distribation,  ^=»62;  Par- 
tition, «=587,   94. 

DRAINS. 

See  Constitutional  Law,  <S=»289,  290;  Indemni- 
ty, ^=315;  Municipal  Corporations,  €=»270, 
708,  838-846;    Names,  <S=»18. 

I.  ESTABUSHMENT  AND  MAIN- 

'A'l^NANCE. 

^=320  (Ark.)  Pleadings  in  a  suit  to  establish 
claims  against  a  dissolved  drainage  district 
held  to  raise  the  issue  that  the  assessments  ex- 
ceeded the  benefits.— Thlbault  v.  ftlcHaney,  177 
S.  W.  877. 

The  mere  presentation  of  the  claims  raises  the 
issue  whether  the  assessments  exceeded  the  beue- 
fits.^Id. 

Evidence  that  the  assessments  exceeded  the 
claims  should  be  considered. — Id. 

Those  seeking  to  establish  claims  against  a 
dissolved  drainage  district  have  the  burden  of 
proving  their  claims  valid  under  the  act  pro- 
viding for  allowance. — Id. 

^=49  (Ark.)  Where  the  commissioners  wrong- 
fully let  contracts  for  work  on  the  Fourcbe 
drainage  district  before  an  assessment  of  bene- 


fits was  made,  as  required  by  Acts  1907,  p.  1112, 
amended  by  Acts  1909,  p.  304,  property  owners 
may,  after  the  work  is  done,  attack  the  validity 
of  the  contracts. — Thibault  v.  McHaney,  17( 
S.  W.  877. 

H.  ASSESSMENTS  AND  SPECIAX. 
TAXES. 

€=»67  (Ark.)  As  special  assessments  can  be 
sustained  only  to  the  amount  of  the  benefits. 
Acts  1913,  p.  634,  repeelini;  the  acts  creating 
the  Fourcbe  drainage  district,  and  providing 
for  the  payment  of  claims  by  assessment  on  the 
property  therein  can  validate  only  claims  not  in 
excess  of  the  benefits.- Tbibanlt  y.  McHaney, 
177  S.  W.  877. 

Acts  1907,  p.  1112,  !!  6,  7,  8,  as  amended  by 
Acts  1909,  p.  304,  held  not  a  legislative  deter- 
mination that  the  benefits  from  the  Fourcbe 
drainage  district  would  exceed  the  assessment 
—Id. 

As  the  expense  of  the  work  exceeded  the 
benefits,  the  claims  provided  for  by  Acts  1913. 
p.  534,  repealing  the  acts  creating  the  Foniche 
drainage  district,  were  confined  to  those  for 
preliminary  work. — Id. 

The  Legislature  may,  on  repealing  the  laws 
creating  a  drainage  district,  validate  assess- 
ments for  expenses  for  necessary  preliminary 
work. — Id. 

Acts  1913,  p.  534,  abolishing  the  Fourcbe 
drainage  district,  cannot  be  held  as  a  legislt- 
tive  assessment  of  benefits  as  exceeding  the  cost 
of  improvement,  for,  to  so  hold,  the  act  would 
be  unconstitutional. — Id. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitational  Law,  «=>254-280. 

DUPLICITY. 

See  Indictment  and  Information,  4=»12S. 

EASEMENTS. 

See  Eminent  Domain,  «=s>ll&:  Municipal  Cor* 
porations,  €=3374. 

EJECTION. 

See  CarrieTB,  «=>356-88i. 

.    EJECTMENT. 

See  Adverse  Possession,  9=>60;  Husband  and 
Wife,  €=»230;  Limitation  of  Actions,  4s 
19;   Tenancy  in  Common,  9s>16. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

<S=»I3  (Ark.)  The  owner  of  an  eqnitable  title 
cannot  maintain  ejectment,  but  may  defend  his 
title  thereunder.— Dobbs  y.  Town  of  Gillett 
177  S.  W.  1141. 

€=»I6  (Mo.)  T''nder  the  direct  provisions  of  RcT. 
St.  1909,  if  2385,  2389,  an  action  of  ejectment 
can  be  mamtained  only  against  a  claimant  in 
possession. — Laclede  Land  &  Improvement  Co.  v. 
Epright,  177  S.  W.  386. 

TV.  TRIAL,  JUDGMENT,  ENFORCE- 
MENT OF  JPDOMKNT.  AND 
REVIEW. 

$=>II4  (Mo.)  A  judgment  in  ejectment,  cover- 
ing all  that  portion  of  a  certain  quarter  section 
of  land  which  is  not  in  cultivation,  is  sufficiently 
certain  and  definite. — Stellwagen  y.  Grisaom.  177 
S.  W.  636. 

To  make  the  description  in  a  judgment  in 
ejectment  certain,  monuments  on  the  ground 
may  be  used. — Id. 

A  judgment  in  ejectment  covering  all  land  in 
a  quarter  section  which  is  not  in  cultivatior 
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is  made  sufficiently  certain  by  reference  to  tbe 
cultivated  lands  as  a  monument.— Id. 

ELECTION. 

See  Wills,  «s>778. 

ELECTIONS. 

See  Bonds,  «=>45;  Counties,  <Si=>178;  Indict- 
ment and  Information,  ®=»91 ;  Intoxicating 
liiquors,  €=»6&;    Limitation  of  Actions,  ^!^ 

VI.   NOMIITATIONS  AMD  PRIMARY 
ELEOTIONS. 

«=9|26  (Ky.)  Under  Ky.  St.  {  1550,  snbsec.  7, 
held,  that  the  nomination  papers  of  a  candidate 
for  judge  of  a  circuit  court  in  a  primary  elec- 
tion, the  judges  of  which  court  were  elected  by 
the  voters  of  one  county,  should  be  filed  with 
the  county  clerk,  rather  than  with  the  secretary 
of  state.— Ray  v.  Kirby,  177  S.  W.  464. 

Z.  CONTESTS. 

^=3303  (Ark.)  The  county  court,  though  hav- 
ing jurisdiction  of  a  contest  of  the  offices  of 
sheriff  and  circuit  clerk  cannot  render  any 
judgment  other  than  one  declaring  the  contes- 
tant either  elected  or  not  elected. — Bowen  v. 
Ix)vewell.  177  S.  W.  929. 
€=»305  (Ark.)  A  bond  given  to  supersede  the 
judgment  pending  an  appeal,  in  an  election 
contest,  held  ineffective  and  to  create  no  lia- 
bility.—Bowen  V.  Lovewell,  177  S.  W.  920. 

XI.   VIOI.ATIONS  OF  EI.ECTION  ULWS. 


HI  (Mo.)  Under  Const  art.  4,  §  53,  requir- 
ing general  laws  when  they  can  be  made  appli- 
cable, part  of  Rev.  St.  1909,  §  6155^s  defines 
fraudulent  voting  in  cities  of  l(X),OoO  inhabit- 
ants is  invalid,  and  section  4427  applies  gener- 
ally throughout  the  state. — State  v.  Siegel,  177 
S.  W.  353. 

ELECTRICITY. 

^=>I6  (Tex.CHv.App.)  A  company  erecting  a 
light  post  by  cutting  a  girder  supporting  an 
awning  extending  across  a  sidewalk,  held  not 
liable  for  injuries  by  fall  of  awning  by  people 
going  out  on  it. — Houston  laghting  &  Power  Co., 
1905.  T.  Walsh,  177  S.  W.  1055. 

EMBEZZLEMENT. 

See  Banks  and  Banking,  9=9ll7. 

^=347  (Ma)  Evidence  in  a  prosecution  of  an 
administrator  under  Rev.  St.  1909,  §  45.56,  for 
embezzlement,  held  not  sufficient  to  take  the  case 
to  the  jury.— State  v.  Fowler,  177  S,  W.  879. 

EMINENT  DOMAIN. 

I.  NAT1TR£,   EXTENT,   AND   DEI.EOA- 
TION   OF   POWER. 

€=»2  (Tez.Civ.App.)  Where  land  has  been  in- 
corporate within  an  irrigation  district  accord- 
ing to  statute,  taxation  of  riparian  rights  be- 
longing to  owners  of  land  within  such  district  is 
not  a  taking  of  property.— Barstow  v.  Ward 
County  Irr.  Dist.  No.  1,  177  S.  W.  563. 

n.  COMPENSATION. 

(A)  Reeesalty  and   Safflcieaey  in   General. 

«=»7I  (Tcx.Civ.App.)  Chapter  172,  Acts  33d 
Leg.  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5107 — 1  to  5107—105),  providing  for  the  organi- 
zation of  irrigation  districts,  held  not  violative 
of  Const,  art.  1,  i  17,  as  allowing  an  excessive 
valuation  of  the  lands  within  the  district  for 
bonding  purposes ;  the  act  limiting  bond  isn-jes 
to  one-fourth  of  the  actual  value  of  the  lands. — 


Barstow  v.  Ward  (3ounty  Irr.  Dist.  No.  1,  177 
S.  W.  668. 

Chapter  172,  Acts  33d  Leg.  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  51OT— 1  to  5107—105), 
authorizing  organization  of  irrigation  districts, 
held  not  violative  of  (3onst.  art.  1,  |  17,  for- 
bidding the  taking  of  property  for  public  use 
without  compensation,  unless  by  consent;  sec- 
tion 24  of  the  act  expressly  providing  the  pro- 
cess for  acquiring  the  lands.— Id. 

(B)  Taklnv      or      Injarlng;      Property      as 
Groand  (or  Compenaatlon. 

«=>90  (Ark.)  Under  Const,  art  2,  g  22,  a  mu- 
nicipality cannot  damage  property  by  liberating 
its  sewage  in  a  stream,  without  just  compensa- 
tion to  riparian  owners. — Jones  v.  Sewer  Im- 
provement Dist  No.  3  of  City  of  Rogers,  177 
S.  W.  888. 

€=398  (Ark.)  In  condemnation  proceedings  for 
railroad  right  of  way,  damage  from  increased 
flow  of  creek  after  construction  of  railroad 
embankment  held  part  of  damages. — Malvern  & 
C.  Ry.  Co.,  V.  House,  177  S.  W.  907. 
€=3 1 19  (Mo.App.)  While  a  street  railway  at 
grade  imposes  no  additional  servitude;  an  ele- 
vated street  railroad  does,  and  under  Const, 
art.  2,  §  21,  abutting  owners  may  recover  for 
injuries  to  their  easements  of  light  and  air  and 
access.— Rourke  v.  Holmes  St  Ry.  Co.,  177  8. 
W.  1102. 

(C)   Measnre  and  Anonnt. 

^=>I4S  (Mo.App.)  Benefits  resulting  directly 
from  the  construction  of  an  elevated  street 
railway  may  not  only  be  set  off  against  the 
consequential  damages,  but  against  damages 
for  the  property  taken.— Rourke  v.  Holmes  St 
Ry.  Co.,  177  S.  W.  1102. 

m.  PROCEEDINGS   TO   TAKE   PBOP> 
ERTT  AND  ASSESS  COM- 
PENSATION. 

€=9243  (Ark.)  Railroad  held  not  liable,  to  one 
purchasing  land  with  notice  that  the  road  had 
condemned  right  of  way,  for  damages  occasion- 
ed by  the  overflow  of  a  stream,  the  normal  con- 
tent of  which  was  increased  by  the  road's  prop- 
erly eonstructed  embankment — Malvern  &  C. 
Ry.  Co.  V.  House,  177  8.  W.  007. 


IV. 


REMEDIES  OF  OWNERS  OF 
PROPERTY. 


€=3266  (Mo.App.)  An  abutting  owner  whose 
easements  of  light,  air,  and  access  are  injured 
by  the  construction  of  an  elevated  street  rail- 
way cannot,  despite  Const,  art  2,  §  21,  treat 
the  street  railway  as  a  trespasser,  but  must 
sue  at  law  for  bis  damages.— Rourke  v.  Holmes 
St  Ry.  Co..  177  8.  W.  1102. 
<g=>276  (Ark.)  Under  Kirby's  Dig.  §  2906,  that 
plaintiff's  assent  to  the  opening  of  a  town  ditch 
through  his  land  was  conditional  on  future 
determination  of  the  right  to  compensation  held 
not  to  entitle  plaintiff  to  enjoin  maintenance 
of  the  ditch.— Dobbs  v.  Town  of  GiUett,  177 
S.  W.  1141. 

Plaintiff  held  not  entitled  to  enjoin  the  main- 
tenance of  a  town  drain  through  his  land,  his 
remedy  at  law  by  suit  for  damages  for  the 
taking  being  adequate. — Id. 
€=3293  (Mo.App.)  In  an  action  acainst  a  street 
railroad  company  for  damages  for  the  construc- 
tion of  an  elevated  line,  proof  that  the  bene- 
fits exceeded  the  damages  may  be  shown  under 
the  general  denial.— Rourke  v.  Holmes  St  Ry. 
Co.,  177  S.  W.  1102. 

@=3295  (Mo.App.)  An  abutting  owner,  suing 
for  injuries  caused  by  the  construction  of  an 
elevated  street  railway,  has  the  burden  of 
showing  depreciation  caused  by  the  construc- 
tion.—Rourke  V.  Holmes  St  Ry.  Co.,  177  8.  W. 
1102. 
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^E»303  (Mo.App.)  The  measure  of  damajmi  for 
injuries  resulting  from  tlie  construction  of  an 
elevated  street  railroad  is  tlie  difference  be- 
tween the  market  value  of  the  property  before 
and  after  the  construction. — Rourlce  t.  Holmes 
St  Ry.  Co.,  177  S.  W.  1102. 
4=9308  (Ark.)  In  suit  by  property  owner  to 
enjoin  maintenance  of  a  town  ditch,  not  asklns 
damages,  decree  that  plaintiff  had  no  title  to  the 
land  justifying  tiim  in  objecting  to  the  ditch 
held  too  broad.— DobbB  v.  Town  of  Gillett,  177 
8.  W.  1141. 

In  property  owner's  suit  to  enjoin  mainte- 
nance of  a  town  ditch,  in  absence  of  alternative 
prayer  for  damages,  the  court,  denying  abate- 
ment, held  not  l>ound  to  transfer  the  case  to  en- 
able plaintiff  to  recover  damages  at  law. — Id. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  4=»8,  27;   Negligence,  4=»101, 

ENTRY. 

See  Judgment,  4=3273. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «=>213,  215. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  <3=353,  95. 

EQUITY. 

See  Cancellation  of  Instruments;  Creditors' 
Suit;  Injunction;  Partition;  Quieting  Title ; 
Receivers;    Specific  Performance;    Trusts. 

I.  JTmiSBICnOIT,  PRINCIPUBS,  Am) 
MAXIMS. 

(A)   Natnre,    Oronnd«,    Snbjeota,    anA    Kx- 
tent  of  Jmrisdlotlon  tn  General. 

®==>36  (Tenn.)  Equity  held  to  have  no  jurisdic- 
tion of  suits  to  try  title  to,  or  to  recover  poB- 
session  of,  or  to  enjoin  trespass  on  lands  in  an- 
other state. — Anderson-Tally  Co.  v.  Thompson, 
177  S.  W.  66. 

Court  of  equity  held  to  have  power  to  restrain 
defendants,  over  whom  it  had  jurisdiction,  from 
interfering  with  the  right  of  plaintiffs,  under 
contract  with  tbem,  to  remove  timber  from 
lands  situated  in  another  state.— Id. 

rV.   PI.EADING. 

(C)  Crosa-BlU      and      Plen      nnd      Answer 
Thereto. 

<S=>204  (Tenn.)  Where,  in  suit  by  nonresident, 
defendant  files  a  cross-bill,  service  of  process 
thereon  may  be  had  on  complainant's  solicitor 
of  record. — Essenkay  Co.  v.  Essenkay  Sales  Co., 
177  S.  W.  1157. 

Defendant,  filing  cross-bill  against  nonresi- 
dent complainant,  is  entitled  to  order  of  serv- 
ice of  process  on  complainant's  solicitor,  though 
he  erroneously  relics  on  Acts  1887,  c.  226. 
-Id. 

The  court,  refusing  to  order  service  on  non- 
resident complainant  of  defendant's  cross-bill, 
may  not  proceed  to  dispose  of  the  cross-bill. — Id. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error, 

ESTATES. 

See  Curtesy ;  Descent  and  Distribution ;  Exec- 
utors and  Administrators;  Landlord  and 
Tenant;    Tenancy  in  Common;    Wills. 

ESTOPPEL 

See   Banks  and  Banking,   4=>130;    Bills  and 

Notes,  iS=>98;  Forgery,  ®=»7;  Insurance, 
<&=>500;  Judgment,  4=3dS5;  Logs  and  Log- 
ging, «=»3;    Mechanics'  Liens,  «=»76,  122, 


134:    Mnnicipal  Oorporations,  4=>374;  Part- 
nerrfjip,  «=s»250;    WiUs,  «=»230,  77a 

m.   EQUITABIf  ESTOPPEX.. 

(A)  Katnre  and  Esaentlala  In  Cc«neral. 

4=953  (Tex.Cr.App.)  If  the  owner  of  real  estate 
should  put  in  circulation  a  letter  reciting  a  con- 
veyance of  the  land,  intending  that  a  purchaser 
from  a  third  person  should  rely  thereon,  he 
would  be  estopped  to  assert  his  title. — Dillard 
V.  State,  177  S.  W.  99. 

(B)  Grounds  of  Btotoppel. 

4=>95  (Mo.App.)  Failnre  ot  plaintiff  lumber 
company  to  keep  promise  to  defendant  owner 
of  house  in  construction  to  let  him  know  if 
contractor  owed  plaintiff  money  held  not  to  es- 
top plaintiff  to  enforce  lien  after  owner  settled 
with  contractor.— Boeckeler  Lumber  Co.  v. 
Wahlbrink,  177  S.  W.  741. 

EVIDENCE. 

See  Adverse  Possession,  <S=s>85,  95,  112,  114, 
115:  Appeal  and  Error,  €=203,  209,  260, 
301,  302,  499,  690,  692,  695,  697,  728,  733, 
738,  742,  758.  846,  901-034,  970,  999,  1001- 
1008,  1009.  1010,  1043,  1048,  1050,  1052- 
1057,  1170;  Assignments,  <S=»138;  Bail, 
«=»52;  Bills  and  Notes,  «=9497,  516,  525, 
527;  Boundaries,  4=»33,  37;  Brokers,  <S=» 
S.  38,  85,  86;  Burglary,  «8=»41,  42;  Car- 
riers, <S=>132,  163,  165,  166,  185,  228,  318. 
318;  Contracts,  ^=>S2S;  Corporations,  4=» 
260;  Criminal  Law,  «=»80,  124,  306-572, 
673,  684,  695,  747,  780,  781,  784,  938,  982, 
1036,  1088,  1091,  1097,  1137,  1153,  1158, 
1159,  1168-1170;  Customs  and  Usages,  «=» 
18;  Damages,  ®=»185;  Death,  <8='67,  77, 
99;  Deeds,  <8=>196,  210,  211;  Depositions; 
Divorce,  <8i=»109-13i2,  287;  Drains,  ®=»30; 
Kmbezzlement,  4=>47 ;  Eminent  Domain,  4=» 
293,295;  Exchange  of  Property,  <S=>8;  For- 
gery,  <8=»16,  32,  37,  44;  Fraud,  <&=>58; 
Frauds,  Statute  of,  <g=»131 ;  Fraudulent  Con- 
veyances, <^=>272-301;  Gaming,  <^»97; 
Homicide,  <8=»22,  152-255,  804,  309,  338, 
342 ;  Husband  and  Wife,  ^^333 ;  Insurance, 
<8=»103,  572,  646,  665;  IntoxicaUng  Liquors, 
«=»236;  Judgment,  <8=»273,  588,  720;  Ju- 
dicial Sales,  @=>61 ;  Justices  of  the  Peace, 
4=»160;  Larceny,  4=55-65;  Logs  and  I^og- 
ging,  4=3,  8;  Lost  Instruments,  4=>22,  23; 
Master  and  Servant,  4=>W,  284-286;  Me- 
chanics' Liens,  4=>281 ;  Mortgages,  4=>36, 
37;  Municipal  Corporations,  4=808,  845; 
Negligence,  4=142;  New  Trial,  4=6,  124; 
Partnership,  4=3250,  336;  Principal  and 
Surety,  4=159;  Process,  $=>145:  Public 
Lands,  4=61 ;  Quieting  Title,  4=44 ;  Rail- 
roads, 4=348,  350,  397,  398,  443;  Rape, 
4=»44-54;  Release,  4=57;  Robbery,  4=> 
24;  Sales,  4=359,  440;  Seduction,  <&=346; 
Statutes,  4=285;  Street  Railroads,  <S=>114, 
117 ;  Taxation,  4=493,  611,  788 ;  'Telegrapha 
and  Telephones,  4=79 ;  Tenancy  in  Common, 
4=16 ;  Trespass  to  Try  Title,  4=41 ;  TriaL 
4=25,  142,  143,  156,  178,  191,  234,  244.  252. 
296,  350,  382,  412;  Usury.  4=117;  Vendor 
and  Purchaser,  4=244,  315;  Wills,  4=s>58, 
302;    Witnesses. 

Recepti(Hi  of,  see  Criminal  Law,  4s>663-684; 
Trial,  4=56-106. 

I.  JUDICIAX.  NOTICE. 

^=5  (Mo.App.)  In  determining  which  parent 
is  entitled  to  custody  of  a  minor  child,  a  boy 
of  12.  the  court  may  take  judicial  notice  that 
Washington  city,  the  capital  of  our  country,  is 
an  excellent  place  for  the  boy's  residence. — In 
re  Krauthoff,  177  S.  W.  1112. 

4=9 10  (Mo.)  The  court  will  take  judicial  no- 
tice of  the  location  of  land  described  by  town- 
ship and  ranges. — Laclede  Land  &  Improvement 
Co.  T.  Schneider,  177  B.  W.  88&^ 
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«=»I2  (Mo.)  l%e  Supreme  Coort  Jadldally 
knows  that  the  first  proviso  of  R«t.  St.  1909,  § 
10556,  applying  to  counties  of  certain  popola- 
tion,  wealth,  or  containing  or  adjoininK  cities  of 
a  certain  size,  applies  to  a  nomber  of  counties 
in  the  state.— -State  ex  inf.  Barker  t.  Southern, 
177  S.  W.  640. 

The  Supreme  Court  can  judicially  know  that 
the  second  proviso  of  Rev.  St  1009,  §  10556, 
classifying  a  county  by  population  right,  mileage, 
and  salary,  could  apply  only  to  one  county. — Id. 
®=>22  (Mo.App.)  The  court  will  not  take  judi- 
cial notice  that  a  certain  named  street  car  line 
belongs  tc  a  certain  street  car  system. — George 
Muehlebach  Brewing  Co.  t.  Dunham,  177  S.  W. 
1067. 

4s>33  (Tenn.)  Tlie  court  takes  judicial  notice 
of  the  joamals  of  the  ILegislature  showing  the 
steps  taken  in  the  enactment  of  the  statutes. 
— HeiskeU  v.  Knox  County,  177  S.  W.  483. 

Judicial  notice  will  be  taken  of  journals  of 
the  Legislature  before  they  are  published. — Id. 
4=333  (Tenn.)  Judicial  notice  of  House  and 
Senate  Journals  will  be  taken,  not  only  before 
they  are  printed,  but  on  demurrer  to  a  bill 
alleging  a  statute  was  not  passed  conformably 
to  the  Constitution.^Todtenhausen  t.  Knox 
County.  177  S.  W.  487. 

n.  PBESVBIFTIOMS. 

«=s>S4  (Tex.Civ.Api^.)  On  the  issue  whether  a 
person  bought  a  piano,  testimony  that  about 
the  time  of  the  alleged  transaction  a  third  per- 
son hauled  to  the  house  of  the  person  a  piano 
held  Inadmissible  under  the  rule  against  ground- 
ing one  inference  on  another. — J.  W.  Carter 
Music  Co.  V.  Evans,  177  S.  W.  1014. 
4=967  (Mo.App^  That  several  years  before  ac- 
tion an  insolvent  corporation  in  the  bands  of  a 
receiver  had  paid  nothing  on  debts  to  secure 
which  the  corporation,  though  it  had  received 
payment,  pledged  the  notes  in  suit,  will  not 
raise  a  presumption  that  nothing  had  been  paid 
at  the  time  of  trial.— Fifth-Third  Nat  Bank  y. 
McCrory,  177  S.  W.  1058. 
4=77  (Ky.)  Failure  of  defendants,  who  had 
burden  of  proof,  to  produce  available  witnesses, 
held  to  create  a  presumption  that  their  testi- 
mony would  not  support  defendants'  position. 
— McDonough  v.  McGowan,  177  S.  W.  277. 
4=980  (Mo.App.)  In  the  absence  of  evidence  as 
to  the  laws,  it  is  presumed  that  the  common  law 
is  in  force  in  another  state. — Keithley  t.  Lusk, 
177  S.  W.  756. 

^s>87  (Mo.App.)  As  a  party  is  bound  to  offer 
the  best  evidence  possible,  a  deposition  made 
several  years  before  trial,  showing  that  nothing 
bad  been  paid  on  the  debts  to  secure  which  the 
notes  in  suit  had  been  pledged,  will  not  sup- 
port recovery  against  the  maker,  who  had  paid 
the  payee,  on  the  theory  of  presumption  of 
unchanged  conditions.— Fifth-Third  Nat  Bank 
■V.  McCrory,  177  8.  W.  1058. 
«=»88  (Ky.)  Under  Ky.  St.  |  4164,  a  verified 
copy  by  the  county  clerk  of  the  sheriff's  report 
concerning  a  lax  sale  cannot  be  presumed  er- 
roneous in  order  to  sustain  an  auditor's  tax 
deed. — Kypadel  Coal  &  Ltumber  Co.  v.  Millard, 
177  S.  W.  270. 

m.  BURDEN  OF  PROOF. 

4=»9I  (Ark.)  Defendant,  In  an  action  for  kill- 
ing of  a  dog,  having  admitted  the  killing, 
plaintiff  has  the  burden  of  proof  only  as  to  its 
value.— Kanis  v.  Rogers,  177  S.  W.  413. 

XV.  REI.EVAKCT,  MATERIAUTT,  AND 

OOMPETENCT  IN  GENERAL. 

(B)   Res  Geatae. 

4=>I2I  (Ark.)  Witness,  narrating  events  occur- 
ring when  gas  was  turned  into  pipes  and  explo- 
sion occurred,  held  properly  permitted  to  testify 
that  he  heard  somebody  exclaim,  "Open  her  up. 


—Pine  Bluff  Natural  Oas  Co.  v.  Guest,  177  S. 
W.  917. 

4=>I21  (Ky.)  A  statement  by  a  mine  superin- 
tendent concerning  the  incompetency  of  a  fel- 
low servant  held  not  admissible  as  part  of  tbe 
res  gestoe.— Borderland  Coal  Co.  t.  Kerns,  177 
S.  W.  266. 

<g=3l22  (Ky.)  Though  issue  was  whether  auto- 
mobile collided  with  wagon,  evidence  that  driver 
was  signaled  by  plaintiff  and  her  husband  held 
not  Inadmissible  as  showing  some  other  act  of 
negligence,  but  admissible  as  res  gesbe. — ^Ballard 
&  Ballard  Co.  ▼.  Dupr,  177  S.  W,  446. 

4=>I23  (Ark.)  In  an  action  for  the  death  of  one 
run  down  by  a  train,  a  statement  by  the  en- 
gineer when  he  went  to  the  place  where  deceas- 
ed was  that  if  he  had  known  it  was  him  he 
would  have  stopped  the  train  was  not  part  of 
the  res  gestte.— St.  I^ouis  Southwestern  By.  Co. 
V.  Wilson.  177  S.  W.  415. 

4=>I28  (Mo.App.)  A  physician,  examining  one 
sustaining  a  personal  injury  and  testifying  to 
conditions  learned  from  examination,  may  testi- 
fy as  to  complaints  of  present  pain. — Fellhauer 
V.  Quincy,  O.  &  K.  O.  R.  Co.,  177  8.  W.  795. 

VH.   ABMISBIONB. 

(O)  By   Omntora,   Former    Ovraera,   or 
PrlTles. 

<S=>230  (Tex.C3v.App.)  Declarations  of  one  aft- 
er taking  title  in  his  son's  name  of  property 
bought  with  community  funds,  made  in  the  son's 
absence,  that  he  did  so  to  defraud  his  wife,  be- 
ing against  interest,  are  after  his  death,  ad- 
missible against  the  son. — Krens  t.  Strohmeir, 
177  S,  W.  17a 

(D)   By  AventB  or  Other  RepvesentatiTes. 

4=9243  (Ky.)  Statements  by  the  superintend- 
ent of  the  defendant  concerning  the  alleged  in- 
competency of  another  servant  are  admissible 
when  made  before  but  not  after  the  accident — 
Borderland  Coal  Co.  v.  Kerns,  177  S.  W.  266. 

4=^243  (Ky.)  What  defendant's  employe  said 
as  to  cause  of  injury  held  not  competent  against 
defendant  as  substantive  testimony. — ^Ballard 
&  Ballard  Co.  v.  Durr,  177  S.  W.  445. 

(BI)  Proof  and  Bfleot. 

4=9265  (Mo.App.)  In  action  for  purchase  price 
of  string  beans  some  of  which  were  rotten, 
plaintiiTs  testimony  that  if  they  were  rotten  he 
would  not  expect  anybody  to  pay  for  them  held 
not  an  admission  that  the  sale  was  not  uncondi- 
tional.—Krallman  T.  Potashnick,  177  S.  W. 
697. 

VIII.  DEOLARA'nONS. 

(A)  Nature,  Form,   and  Incidents   In  Oen- 
eral. 

4=»27l  (Tex.C3y.App.)  A  letter  written  by 
plaintiff,  in  which  he  stated  that  defendant  had 
made  the  promise  sued  on,  held  admissible  when 
limited  to  the  purpose  of  rebutting  defendant's 
claim  of  recent  fabrication  by  plaintiff. — Grant 
V.  Alfalfa  Lumber  Co.,  177  S.  W.  536. 

4=>273  (Ark.)  The  acts  and  declarations  of 
one  in  possession  of  land  are  admissible  to  show 
the  character  and  extent  of  his  possession,  but 
not  to  contradict  liis  deed  to  another.— Cole  t. 
Burnett  177  S.  W.  1146. 

ZX.  HEARSAY. 

4=>3I7  (Tex.Civ.App.)  Conversations  between 
defendant,  his  attorney  and  tbe  payee  of  the 
note  sued  on  held  hearsay  and  inadmissible, 
where  the  payee  was  not  a  party  to  the  suit 
and  such  conversations  were  not  had  in  plain- 
tiffs presence,— Sands  v.  Curfman,  177  S.  W. 
161. 
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X.  DOOUMEHTART  EVXBEKOB. 
(O)   PrlT«te  TirrltinKa  and  Pablleatlon*. 

®=>355  (Mo.App.)  A  written  statement  by  de- 
fendant's claim  agent,  not  signed  by  plaintiff, 
held  properly  exclndea. — Thomure  r.  St.  Louis, 
&  S.  F.  R.  Co.,  177  S.  W.  708. 

(D)    Prodaotlon.   Anthentleatlon.    aad    Ef- 
fect. 

«=9370  (Tei.Ci7.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1829,  plaintiff  cannot 
object  to  the  introduction  of  deeds  because  of 
defects  in  their  execution,  where  his  supple- 
mental petition  admitted  their  execution  and  he 
had  offered  them  in  evidence.— Braiile  v.  Blay- 
lock,  177  S.  W.  155. 

XI.    PAROL  OB  EXTRINSIC  EYIOENCE 
ATFECTINO  WRITINGS. 

(A)   Contradietlnvt  Varrlnv,  or  Addlmv  to 
Terms  of  'Written  laBtrnment. 

#s»4l9  (Ark.)  In  an  action  on  a  note  given  for 
the  purchase  price  of  land,  plaintiff  is  entitled 
to  show  that  the  consideration  recited  in  the 
deed  as  having  been  paid  was  not  actually  paid. 
— ICilpatrick  v.  Rowan,  177  S.  W.  893. 
<8s>4t9  (Mo.App.)  Where  the  only  written  con- 
tract in  a  transaction  of  purchase  and  sale 
was  the  warranty  deed  showing  a  consideration 
of  $2,000,  oral  testimony  was  competent  to  ex- 
plain how  such  consideration  was  payable- 
Walker  V.  Modern  Woodmen  of  America,  Camp 
No.  .Mil.  177  S.  W'.  331. 
$s»4l9  (Mo.App.)  Parol  evidence  is  admissible 
to  show  an  oral  agreement  to  pay  plaintiff  for 
assuiping  the  liabilities  and  accepting  the  bene- 
fits under  a  contract  assigned  to  him  by  a  writ- 
ing which  recited  "value  received." — Ueagy  v. 
Cox.  177  S.  W.  684. 

(B)  laTalldatlnv  'Written  Inatrnment. 

$=»434  (Mo.App.)  That  machinery  is  sold  un- 
der a  written  contract  does  not  preclude  the 
vendees  from  showing  that  its  execution  was 
procured  by  fraud. — Geo.  O.  Richardson  Mach. 
Co.  V.  Nelaon,  177  S.  W.  1082. 

(C)  Separate    or    Snbse«nent    Oral    Agree- 

ment. 

®=»44l  (Tex.Civ.App.)  A  letter  accompanying 
a  contract  which  contained  statements  addi- 
tional to  the  warranties  in  the  contract  is  inad- 
missible in  an  action  for  breach  of  warranty.— 
I'hillip-Carey  Co.  v.  Manes,  177  S.  W.  158. 
®:»442  (Ark.)  Where  a  contract  for  the  pur- 
chase of  an  acetylene  lighting  plant  was  con- 
stituted by  a  written  order  and  guaranty  and  its 
acceptance,  parol  evidence  of  the  terms  of  the 
contract  was  inadmissible.— C.  B.  Ensign  &  Co. 
v.  Coffelt,  177  S.  W.  735. 
€=»444  (Tex.Civ.App.)  '\"endor  held  entitled  to 
show  by  parol  that  contract  delivered  to  third 
party  was  not  to  take  effect  unless  be  was  able 
to  procure  a  conveyance  of  the  land  from  an- 
other party.— Nelson  v.  Boggs,  177  S.  W.  1005. 

(D)  Constmotlon    or    Application    of    Lan- 

■rnaKe  of  'Written  Inntrnment. 

€=3450  (Tex.Civ.App.)  Contract  under  which 
plaintiffs  were  to  sell  land  for  defendant  held 
ambiguous  as  to  adjustment  of  expenses  upon 
cancellation  of  contract,  and  evidence  as  to  the 
intention  of  the  parties  was  admissible. — Plum- 
mer  v.  Simms,  177  S.  W.  1037. 
€=3459  (Mo.App.)  Where  a  note  signed  by  de- 
fendant was  ambiguous  as  to  whether  he  signed 
■  it  officially  or  individually,  parol  evidence 
was  admissible  to  show  the  capacity  in  which 
he  signed ;  such  evidence  not  conflicting  with 
Negotiable  Instruments  Act  (Kev.  St.  1909,  £ 
9991).— Myers  v.  Chesley,  177  S.  W.  326. 
1^=460  (Ky.)  Where  the  description  of  land 
conveyed  is  so  general  that  it  will  cover  two  or 
more  tracts,  the  ambiguity  is  a  latent  one,  and 
parol  evidence  is  admissible  to  show  what  tract 


is  meant.— Virginia  Iron,  C!oal  &  Coke  €!a  ▼. 

Combs,  177  S.  W.  238. 

^s>46l  (Mo.App.)  In  an  action  for  the  cutting 
and  removing  of  timber  conveyed  to  defendant 
by  quitclaim  deed  with  fixed  time  for  remoTaJ, 
testimony  of  defendant  that  he  understood  that 
he  bad  such  time  to  remove  the  timber  after 
he  started  to  do  so  was  incompetent. — Hanna  t. 
Buford,  177  S.  W.  662. 

Xn.  OPINION  EVIDENOE. 

(A)  Conclnslons  and  Opinions  of  'Witness- 
es In  General. 

$=3471  (Mo.App.)  In  an  action  (or  broker's 
commissions  question  to  purchaser  as  to  who  was 
the  procuring  cause  of  the  sale  held  objection- 
able as  calling  for  a  conclusion. — Smith  ▼. 
Lyons  Salt  Co.,  177  S.  W.  1057. 
$=3471  (AIo.App.)  Testimony  that  plaintiff 
gave  evidence  of  suffering  pain  held  a  statement 
of  fact,  and  not  a  conclusion. — Davis  t.  Met- 
ropolitan St.  By.  Co..  177  S.  W.  1097. 
^=i47 1  (Tex.Civ.App.)  On  issue  whether  a  wit- 
ness bought  a  piano  from  plaintiff  or  a  third 
person,  testimony  of  witness  that  she  bought 
from  third  person,  and  that  a  representative  of 
plaintiff  delivered  the  piano,  held  not  a  conclu- 
sion.—J.  W,  Carter  Music  Co.  t.  Evans,  177  S. 
W.  1014. 

$=9481  (Tex.Civ.App.)  One  having  an  experi- 
ence of  15  or  20  years  of  shipping  live  stock, 
may  testify  that  it  is  customary  to  bed  cars 
with  sand  or  hay  to  enable  stock  to  stand. — 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  t.  Byon, 
177  S.  W.  626. 

<S=»482  (Mo.App.)  One  has  a  right  to  call  for  a 
conclusion  as  to  the  existence  of  a  custom. — 
Henson  t.  Pascola  Stave  Co.,  177  S.  W.  787. 

(B)    Subjects   of   Kzpert   Testlmonjr. 

@=>506  (Tex.Civ.App.)  In  an  action  for  Inju- 
ries to  cattle  in  shipment,  an  expert  witness  can- 
not give  his  conclusion  as  to  the  unusual  de- 
preciation suffered  by  rough  handling;  that  be- 
ing a  question  for  the  jury.— Pecos  &  N.  T.  Ry. 
Co.  V.  Holmes,  177  S.  W.  506. 

$=3518  (Mo.App.)  In  an  action  on  a  policy 
insuring  against  loss  of  thumb  and  finger  at 
joint,  expert  evidence  as  to  anatomical  meaning 
of  "joint  held  inadmissible. — Newman  v.  Stand- 
ard Accident  Ins.  Co.,  177  S.  W.  803. 

$=3528  (MoO  A  medical  expert  may  testify 
that  plaintiff's  injuries  might  have  been  pro- 
duced by  a  fall  such  as  the  one  he  claimed  to 
have  suffered.— Thorp  v.  Metropolitan  St.  Ry. 
Co.,  177  S.  W.  851. 

(O)  Competency  of  Experts. 

$=3543  (Tex.Civ.App.)  In  an  action  for  the 
wrongful  death  of  a  manager  of  a  newspaper,  a 
witness  held  qualified  to  testify  as  an  expert 
to  the  market  value  of  deceased's  managerial 
services.- Southern  Traction  Co.  v.  Hubert. 
177  S.  W.  551. 

(D)  Bzamlnation  of  Experts. 

$=3558  (Tex.Civ.App.)  Cross-examination  as 
to  the  means  of  knowledge  of  an  expert  witness 

foes  to  the  credibility  of  his  testimony.— Pecos 
:  N.  T,  By.  Co.  V.  Holmes,  177  S.  W.  505. 

XrV.  WEIGHT  AND  SUFFICIENOT. 

$=>586  (MoApp.)  Positive  evidence  that 
whistles  were  blown  at  a  crossing  is  not  contra- 
dicted by  indefinite  negative  evidence. — Under- 
wood V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  177  S.  W. 
724. 

$=3596  (Mo.App.)  In  a  dvil  case  it  is  not  nec- 
essary that  plaintifTs  guilt  of  fraud  set  up  as  a 
defense  be  sufficient  to  convict  him  of  cnme. — 
Copeland  v.  American  Cent.  Ins.  Co.,  177  S.  W- 
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EXAMINATION. 

8«e  Crimiaal  Law,  «=>538,  1170^ ;  Witneaies, 
«=»262-277. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=>260-273,  635,  916; 
Pleading,  <S=>34;    Trial,  «=»412. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  iS=»263,  499,  601,  644- 
&4a  635.  639,  681,  697;  Criminal  Law,  <S=s> 
1090-1002,  1095,   1097,  1111,   1114. 

X.  NATUBIi,    FOBM,    AND    OONTEMTS 
IN  OENEBAI.. 

<s»8  (Tex.CiT.App.)  A  bill  of  exceptions  as  to 
tiie  refusal  of  eight  requested  charg'ea  held  suffi- 
cient to  show  an  exception  to  the  refusal  of  a 
specific  charge  so  as  to  comply  with  the  require- 
ments of  Act  of  33d  Legislature.— National 
State  Bank  of  Mt  Pleasant,  Iowa,  ▼.  Ricketts, 
177  S.  W.  528. 

«=922  (Tenn.)  Papers  identified  and  made  ex- 
hibits to  the  respective  depositions  by  the  no- 
tary public  taking  them  need  not  be  identified 
or  authenticated  by  a  chancellor  or  trial  judge 
in  order  to  autborue  their  incorporation  into  a 
bill  of  exceptions.— Great  Eastern  Casualty  Co. 
V.  Parsons,  177  S.  W.  937. 

EXCESSIVE  DAMAGES. 

See  Damages,  «s>130-132. 

EXCHANGE  OF  PROPERTY. 

See  Judgment,  «s>585,  592;   Trial,  4=9244. 

®=>8  (Ky.)  In  an  action  on  a  guaranty  that 
lots  exchanged  for  sheep  would  sell  for  $30U 
each,  evidence  held  to  warrant  a  finding  that 
at  no  time  would  the  lots  bring  a  price  in  ex- 
cess of  $175.— Baskett's  Assignee  T.  Rash,  177 
8.  W.  239. 

EXECUTION. 

See  Appeal  and  Error,  ®=s3l73,  1073;  Judicial 
Sales;   Partition,  «=s>114. 

X.  NATURE    AND    ESSENTIAXS 
IN  OENEBAIb 

«s»l9  (Mo.Ap^.)  A  judgment  plaintiff  is  not 

limited  to  an  original  execution,  but  may  procure 
further  writs  to  obtain  satisfaction. — McManus 
y.  Burrows,  177  a  W.  671. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  «=»1073;  Creditors'  Suit, 
9=37;  Descent  and  Distribution;  Embezzle- 
ment, «s»47;  Partnership,  «s>250;  Wills; 
Witnesses,  «=»139-181. 

I.  ADMINISTRATION  IN  GENERAXk 

€=>7  (Tex.CiT.App.)  The  assignee  of  an  heir 
complying  with  ReT.  St.  arte.  3384,  3385, 
held  entitled  to  have  an  estate  withdrawn  from 
administration.- Uowe  t.  Dyess,  177  S.  W.  521. 
^=3?  (Tei.CiT.App.)  Upon  compliance  with 
BeT.  St.  1911,  arts.  3384,  3386,  an  estate  may  be 
withdrawn  from  administration  and  the  court 
'will  under  article  2025  discbarge  the  adminis- 
trator so  that  attorney's  services  in  resisting 
the  discharge  are  not  a  liability  of  the  estate. — 
Dyess  t.  Rowe,  177  S.  W.  523. 

IV.   COI.I.ECTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)  In  General. 

^=s»  1 1 1  (Tex.CiT.App.)  An  administrator  held 
not  entitled  to  an  allowance  for  fees  paid  at- 
torneys who  represented  him  in  contest  over 
administration    and    in    establishing    a    claim 


against  the  estate.— Dyess  v.  Rowe,  177  S.  W. 

VI.  AULOWANGE  AND  VATKENT  OF 
GLAIMS. 

(C)  Disputed  ClBlms. 

«=>2S6  (Ark.)  Under  Kirby's  Dig.  }  1348,  as 
amended  by  Acts  1009,  p.  966,  holder  of  claim 
against  intestate  held  entitled  to  appeal  to  cir- 
cuit court  from  adverse  order  affecting  such 
claim  without  executing  tx)nd  for  costs. — Mc- 
Kenzie  v.  Crowley,  177  S.  W.  873. 

EXEMPLARY  DAMAGES. 

See  Damages,  $3>01. 

EXEMPTIONS. 

See  Homestead;    Insurance,  «=>4Sl-465,  788. 

EXPERT  TESTIMONY. 

See   Oiminal   liaw,    ^=>474:     Evidence,    ^s> 
606-558, 

EXPLOSIVES. 

See  Trial,  <S=»240. 


See  Brokers. 


FACTORS. 


FALSE  PRETENSES. 

«=97  (Tex.Cr.App.)  To  constitute  swindling  by 
false  pretense,  the  statement  must  be  of  a  pre- 
tended existing  fact  or  past  erent,  and  not  of 
a  thing  to  take  place.— Anderson  v.  State,  177  S. 
W.  85. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  €=»8,  27;  Master  and  Servant, 
<8=>203,  204;    Negligence,  «3>101. 

FEES. 

See  Insurance,  «s>666,  668;  Wills,  (S=»415, 
707. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s»189,  196. 

FENCES. 

See  Railroads,  «s>411. 

FILING. 

See  Corporations,  4=»661 ;  Criminal  Law,  ®=» 
279,  1095,  1099,  1102;  Judgment,  «=al7, 
456;    Mechanics'  Liens,  ®=>281. 

FINDINGS. 

See  Account  Stated,  $=920;  Appeal  and  Er- 
ror, <8=»1008-1016,  1024,  1070,  1071 ;  Trial, 
«5>368,  365,  392. 


See  Jury,  4=324. 


FINES. 
FOOD. 


4=>25  (Tenn.)  Variance  between  allegation  that 
defendant  negligently  placed  a  cigar  stub  in  a 
bottie  of  tonic,  and  proof  that  it  was  placed  in 
tbe  bottle  by  gome  one  else,  and  was  there  when 
the  bottle  was  filled,  fteJd  immaterial. — Boyd  v. 
Coca  Cola  Bottling  Works,  177  S.  W.  80. 

Consumer  held  not  ne|;ligent  for  failure  to 
examine  a  bottle  of  tonic  for  poisonous  sub- 
stances.— Id. 

In   an  action  for  injuries  from  drinking  a 
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tonic    contaioinK   a    poisonous   Babotance,    the 

bottle  having  been  bought  sealed  from  an  inter- 
mediate dealer  to  whom  the  defendant  manu- 
facturer had  sold  It,  want  of  contract'  or  piiv- 
ity  between  defendant  and  the  person  injured 
was  no  defense. — Id.  - 

FORECLOSURE 

See  Appeal  and  Error,  $=»872,  934 ;  Judgment, 
«=>707;  Mechanics'  Ldens,  <S=>281:  Mort- 
gages, <e=>33S,  526. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=»642,  681. 

FORFEITURES. 

See  Insurance^  «s>392,  668;  748,  763. . 

FORGERY. 

See  Criminal  Law,  «=9338,  663,  729;  Indict- 
ment and  Information,  ®=9ll9. 

®=>7  (Tex.Cr.App.)  An  affidavit  reciting  a  con- 
veyance of  land  held  to  estop  the  deponent ; 
hence  a  forgery  of  such  instrument  falls  within 
the  statute  denouncing  forgenr  of  instruments 
affecting  title  to  land.— Dillard  ▼.  State,  177  S. 
W.  99. 

^=»I0  (Tez.Cr_App.)  Altering  paid  check  so 
that  it  purported  to  evidence  a  payment  on  a 
note,  given  after  it  was  paid,  held  a  "forgery" 
within  the  Code  provision  defining  forgery.— 
Bunker  t.  State,  177  S.  W.  108. 
«=»I6  (Tex.Gr.App.)  Under  Pen.  Code  1911, 
art.  77,  passing  of  forged  instrument  by  offer- 
ing it  in  evidence  held  the  act  of  accused  and 
not  that  of  tiis  attorney,  who  did  not  know  it 
was  forged.— Bunker  v.  State,  177  S.  W.  108. 
^=>2I  (Tex.Cr.App.)  Where  several  unite  in 
forgin([  and  passing  a  forged  instrument,  all 
are  principals,  and  may  be  convicted  as  such. 
—Dillard  v.  State,  177  S.  W.  99. 

«=929  (Tex.Cr.App.)  Where  an  indictment 
charging  forgery  of  an  affidavit  affecting  title 
to  land  set  forth  the  affidavit,  which  &owed 
wherein  it  affected  title,  explanatory  aTer- 
ments  are  unnecessary. — Dillard  v.  State,  177 
S.  W.  99. 

$=332  (Tex.Cr.App.)  An  indictment  charging 
the  passing  of  a  forged  instrument  through  an 
agent  is  not  defective  because  failing  to  allege 
the  innocence  of  the  agent;  averments  as  to 
him  being  surplusage.— Dillard  t.  State,  177  S. 
W.  99. 

$s>32  (Tex.Cr.App.)  Indictment  for  passing 
forged  instrument,  by  introducing  it  in  evidence 
in  ''justice  court,"  held  to  have  sufficiently  des- 
ignated the  court.— Bunker  t.  State,  177  S.  W. 
108. 

<S=»34  (Tex.Cr.App.)  Proof  of  allegation  that 
bank  upon  which  forged  check  was  drawn  was 
incorporated  held  unnecessary ;  the  instrument 
not  having  been  passed  on  the  bank. — Bunker  v. 
State,  177  S.  W.  108. 

<8=»37  (Tex.Cr.AppJ  On  trial  for  altering  paid 
check  and  passing  it,  evidence  as  to  when  such 
a  check  was  paid  by  the  bank,  and  that  no  such 
transaction  took  place  about  the  time  of  its 
date,  as  altered,  held  admissible.- Bunker  T. 
State,  177  S.  W.  108. 

«=»44  (Tex.Cr.App.)  In  a  prosecution  for  for- 
gery, evidence  held  to  warrant  a  conviction  of 
accused  as  a  principal.— Dillard  v.  State,  177  S. 
W.  99. 

*=»48  (Tex.(3r>App.)  In  a  prosecution  for  for- 
ging and  passing  a  forged  instrument,  affecting 
title  to  land,  the  case  must  be  submitted  under 
I'en.  Code  1011,  arts.  947,  949,  defining  that 
particular  offense,  and  not  the  general  statute. 
— DiUard  v.  State,  177  S.  W.  99. 


FORMA  PAUPERIS. 

See  Mandamus,  93»57. 

FORMER  JEOPARDY. 

See  Oriminal  Law,  «=9l86. 

FRANCHISES. 

See  Appeal  and  Error,  «S3690;  Bailioadi^ 
214. 

FRAUD. 

See  Bills  and  Notes,  «s>49T ;  Brokers,  «s»102  ; 
Cancellation  of  Instruments,  ^s»37;  Corpo- 
rations, «=»557;  (bounties,  «s»169;  Criminal 
Law,  «s»2&rBTidence,  «s>4iS4,  596;  Frauds, 
Statute  of;  Fraudulent  Conveyances ;  Insui^ 
ance.  «=>2S1,  500;  Jadgment,  «s>262,  375, 
441,  443,  460,  685,  682;  Municipal  Corpora- 
tions, <8=»5T8;  Keleaae,  «s»17;  Sales,  «s>38; 
Statutes,  «=>285;  Trial,  «=s>244;  Vendor 
and  Purchaser,  «s>35. 

I.  DEOEPnOir    GOHSTXT0TUrO 

FBAVD,   Ain>    UABIXITT 

THEBEFOH. 

«s>t3  (Tex.GiT.App.)  Bepresentations  In  the 
sale  of  corporate  stock  as  to  facts  concerning 
which  accurate  knowledge  could  be  had  held 
fraud,  without  showing  that  defendant  knew  of 
their  falsity.— Harris  v.  Shear,  177  S.  W.  136. 
€=325  (Tex.Ciy>App.)  If  alleged  conveyance  of 
only  part  of  land  veAally  sold  gave  a  right  of 
action  for  fraud,  held,  that  plaintiff  could  not 
recover,  because  be  failed  to  riiow  damages ;  the 

froper^  conveyed  being  -worth  all  he  iMid.^ 
itts  ▼.  Kennedy,  177  S.  W.  1016. 

n.  ACTIONS. 

(C)  BSrldence. 

®=>58  (Mo.App.)  Proof  of  fraud  may  not  rest 
in  presumption,  but  it  is  entirely  legitimate  to 
infer  it  from  facts  and  circumstances  pointing 
directly  to  its  existence.— Oopeland  v.  American 
Cent  Ins.  Co,  177  S.  W.  fflO. 

(B)  Trial,  JndEment.  lutd  ReTlcvr. 
«s>64  (Tex.Clv.App.)  In  an  action  for  deceit 
in  the  sale  of  corporate  stock,  the  failure  of 
plaintiff's  evidence  to  show  the  value  of  the 
stock  held  to  entitle  defendant  to  a  directed  rer- 
dict.— HarrU  v.  Shear,  177  S,  W.  136. 

FRAUDS,  STATUTE  OF. 

See  Logs  and  Logging,  «sa8. 

m.  PROMISES     TO     AirSWEB     FOB 

DEBT.    SEFACXT,    OB    MISOAB- 

BIAOE    OF    AirOTHEB. 

®=»23  (Ark.)  Purchaser's  agreement  as  part  of 
consideration  to  pay  commissions  doe  vendor's 
broker  held  not  a  promise  to  answer  for  an- 
other's debt  within  the  statute  of  firauds. — 
Vaulkner  v.  Crawford,  177  S.  W.  35. 
®=>23  (Mo.App.)  Statement  by  defendant  to 
those  hauling  logs  for  another  to  go  on  hauling 
and  he  would  be  responsible  for  the  pay  held 
not  a  promise  to  answer  for  the  other's  dehta.^ 
Bay  V.  Beam,  177  8.  W.  395. 
<8=323  (Tez.Civ.App.)  Where  the  purchaser  and 
mortgagor  of  cattle  had  agreed  to  pay  a  certain 
amount  for  pasturage,  the  seller's  and  mortga- 
gee's promise  to  pay  the  amount,  or  to  pay  it  out 
of  the  proceeds  of  sale,  in  consideration  of  their 
possession,  though  not  extin^ishing  the  origi- 
nal indebtedness,  was  an  original  promise  not 
within  statute  of  frauds. — ^Harp  t.  Hamilton. 
177  S.  W.  665. 

€=>32  (Tex.Civ.App.)  Upon  surrender  of  a  debt 
against  another  in  consideration  of  a  third  per- 
son's promise  to  pay  it,  the  primary  debt  is  dis- 
charged, and  only  the  promisor's  original  obli- 
gation remains,  so  that  there  can  be  no  ooUater- 
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•1  liability,  within  the  statute  of  fnods.— Harp 
V.  Hamilton,  177  S.  W.  565. 
«=>33  (Tez.Civ.App.)  An  oral  piomise  by  the 
owner  to  pay  for  materials  furnished  the  con- 
tractor in  consideration  of  the  materialman's 
forbearance  to  sue  is  not  within  the  statute  of 
frauds.— Grant  v.  Alfalfa  Lumber  Co.,  177 
S.  W.  536. 

^=>33  (Tez.Civ.App.)  Benefit  to  mortrasee  of 
cattle  from  delivery  of  their  possession  held'  suf- 
ficient to  support  his  promise  to  pay  the  amount 
agreed  to  be  paid  by  the  mortgagor  for  their 
pasturage.— Harp  v.  Hamilton,  177  S.  W.  565. 

V.  AOBEEMEirrB  NOT  TO  BE  PEB- 
FOBMED  WITHIX  ONE  TEAB. 

4=349  (Tex.Civ.App.)  A  contract  which  may  or 
may  not  be  performed  within  one  year  does  not 
fall  within  the  statute  of  frauds.- rhilip  A.  Ky- 
an  Lumber  Co.  v.  Ball.  177  S.  W.  226. 

VX.  BEAX  PBOPEBTT   AND  ESTATES 
AND  INTEBESTS  THEBEIN. 

«s»72  (Tex.Civ.App.)  A  contract  for  the  sale 
of  growing  timber  held  a  contract  to  sell  chat- 
tels, and  not  one  to  convey  an  interest  in  land 
within  the  statute  of  frauds. — Philip  A.  Ryan 
Lumber  Co.  v.  Ball,  177  8.  W.  226. 

ZX.   OPERATION   AND   EFFECT  OF 
8TAT17T& 

4s»l25  (Tex.Civ.App.)  Action  for  damages  for 
breach  of  verbal  contract  in  contravention  of 
statute  of  frauds  held  not  to  lie.— Pitts  v.  Ken- 
nedy, 177  S.  W.  1016. 

«s»l29  (Tez.Civ.App.)  Verbal  contract  to  sell 
tract,  only  part  or  which  was  conveyed,  held 
not  taken  out  of  the  statute  of  frauds  by  pur- 
chaser's possession  of  the  whole  tract,  and  im- 
provements on  that  conveyed,  with  knowledge 
of  the  facts.— Pitts  v.  Kennedy,  177  S.  W.  1016. 
«=»I3I  (Kjr.)  Where  a  contract  is  required  to 
be  in  writing,  evidence  of  a  subsequent  parol 
agreement  materially  modifying  it,  and  itself 
within  the  statute  of  frauds  and  required  to 
be  in  writing,  is  inadmissible. — Murray  v.  Boyd, 
177  8.  W.  468. 

A  subsequent  agreement,  which  was  only  a 
Terbal  waiver  of  a  clause  in  a  written  contract 
for  the  sale  of  standing  timber,  relating  to  an 
Incidental  matter  not  itself  required  to  be  in 
writing,  was  not  within  the  statute  of  frauds. 
—Id. 

4=>I39  (Mo.)  Performance  of  reciprocal  duties 
and  obligations  by  child  and  foster  mother  for 
80  years  under  contract  of  adoption,  if  invalid 
under  the  statute  of  frauds,  held  an  execution 
of  such  contract.— Lindsley  v.  Patterson,  177  S. 
W.  826. 

^^141  (Ark.)  A  breach  of  an  oral  agreement 
may  be  relied  on  as  failure  of  consideration  for 
notes,  though  it  was  unenforceable  under  the 
statute  of  frauds.— Hamburg  Bank  t.  Ahtens. 
177  S.  W.  14.  ' 

FRAUDULENT  CONVEYANCES. 

X.  TBANSFEBS   AND   TBANSAOTIONS 

INVAUD. 

(J)  B:noTrIedare  and  Intent  of  Grantee. 

4=>I59  (Ky.)  Although  there  is  a  considera- 
tion for  property  conveyed  with  intent  to  de- 
fraud the  grantor's  creditors,  if  the  grantee  has 
notice  of  the  fraudulent  intent,  the  property  is 
subject  to  the  creditur's  claim  in  his  liands. — 
McDonough  v..McGowan,  177  S.  W.  277. 

III.  BEBSEDIE8   OF  0BEDITOB8   AND 
PVBOHASEBS. 

(O  Rlvht   of  Action  to    Bet    Aatde   Trana< 
(er,  and  Defenses. 

4s»24l  (Mo.App.)  While  a  common  creditor 
cannot   attack  a   conveyance  for  fraud  before 


reducing  his  claim  to  judgment,  an  attachment 
creditor  may,  under  Kev.  Bt  1909,  §  2344,  at- 
tack such  conveyance.— Commercial  State  Bank 
V.  Ankrum,  177  S.  W.  778. 

(F)  Pleadlnc 

®=»259  (Mo.App.)  A  petition  attacking  a  debt- 
or's conveyance  for  fraud  should  either  allege 
that  the  creditor  was  a  judgment  creditor  or  an 
attachment   creditor. — Commercial   State   Bank 

V.  Ankrum,  177  S.  W.  77& 

(O)  Bvldenee. 

9=3272  (Mo.)  Where  a  wife's  title  to  land  ac- 
quired after  her  husband  became  indebted  was 
questioned,  held,  that  she  had  the  burden  of 
proving  her  husband's  solvency  if  desirous  of 
relying  on  it— Wm.  J.  Lemp  Brewing'  Co.  v. 
Correnti,  177  S.  W.  612. 
9=9278  (Mo.)  Where  a  wife  acquired  property 
during  coverture,  it  is  presumed  that  it  was 
paid  for  by  her  husband ;  and  in  a  suit  by  the 
husband's  creditors,  who  questioned  the  convey- 
ance, the  wife  must  establish  her  right  to  the 
property.— Wm.  J.  Lemp  Brewing  Co.  v.  Cor- 
renti,  177  S.  W.  612. 

«=»282  (Ky.)  Where  a  defendant,  during  the 
pendency  of  an  action  against  him,  conveyed 
all  his  property  to  his  sister,  the  burden  of 
proof  was  on  such  sister,  in  an  action  attacking 
the  conveyance  as  fraudulent  to  show  tiie  good 
faith  of  the  transaction.— McDonough  t.  Mc- 
Gowan,  177  S.  W.  277. 

9=»300  (Ky.)  In  an  action  to  set  aside  as 
fraudulent  a  grantor's  conveyance  to  his  sister, 
evidence  held  insufficient  to  show  that  the 
transfer  was  for  loans  by  the  sister  or  other 
real  consideration. — McDonough  v.  McGowan, 
177  S.  W.  277. 

9=330 1  (Ky.)  In  an  action  to  set  aside  a  broth- 
er's conveyance  to  his  sister  as  in  fraud  of 
creditors,  evidence  held  sufficient  to  show  that 
the  transfer,  if  based  on  a  consideration,  was 
made  with  fraudulent  intent,  of  which  the  sis- 
ter had  notice. — McDonough  v.  McGowan,  177 
S.  W.  277. 

GAMING. 

See  Criminal  Law,  9=s>65S,  982. 

m.   OBIBIINAZ.  BESPONSIBIUTY. 
(B)  Proaecntlon  nnd  Fanlsbment. 

9=»97  (Mo.)  In  a  prosecution  for  assisting  in 
running  a  policy  game,  evidence  that  a  dream- 
book  was  used  as  a  guide  to  players  as  to  what 
numbers  to  bet  on  and  as  to  the  use  of  other 
articles  found  was  admissible. — State  v.  Jones, 
177  S.  W.  366. 

9=3 1 01  (Mo.)  In  a  prosecution  for  assisting  in 
running  a  policy  game,  evidence  held  sufficient 
to  take  the  case  to  the  jury. — State  t.  Jones, 
177  S.  W.  366. 

GARNISHMENT. 

See  Appeal  and  Error,  9=>150 :  Creditors'  Suit, 
9=37;  Judgment  9=3278,  718;  Justices  of 
tile  Peace,  9=387. 

m.   PBOOEEDINOS   TO   PBOOUBE. 

9=384  (Tex.Civ.App.)  Bank  domiciled  in  J. 
county,  which  on  petition  in  garnishment  in 
cause  originating  in  H.  county  filed  an  answer, 
thereby  waived  the  privilege  under  Rev.  St. 
1011,  art  283,  of  answer  in  the  county  of  its 
residence.— Gulf  Nat  Bank  t.  Johnson,  177  S. 
W.  1000. 

VI.  PBOOEEDINOS   TO    SITPPOBT  OB 

ENFOBOE. 

9=3)20  (Tex.Civ.App.)  Where  a  valid  garnish- 
ment merely  reaches  a  debt  due  bf  tne  gar- 
nishee, the  writ  will  not  be  aided  by  the  ap- 
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pointment  of  a  receiver,  or  the  issaance  of  in- 
junction restraining  the  assignment  of  the  debt 
—Gulf  Nat  Bank  v.  Bass,  177  S.  W.  1019. 

GAS. 

See  Trial,  «s>240. 

GENERAL  UWS. 

See  Statutes,  e=»6&-95. 

GENERAL  LEGACIES. 

See  Wills,  <»5>75& 

GOODS. 

See  Carriers,  «=>46-lS5. 

GRAND  JURY. 

See  Criminal  Law,  «=>337. 

GUARANTY. 

See  Bills  and  Notes.  <8=»527;  Exchange  of 
Property,  €=»S;    Principal  and  Surety. 

I.  REQUISITES  AHS  VAUDITT. 

4=37  (Mo.App.)  One  who  binds  himself  to  be 
responsible  for  performance  of  a  third  person's 
contract  already  made  is  liable  without  notice 
of  acceptance.— Linro  Medicine  Co.  t.  Moon, 
177  S.  W.  322. 

An  offer  of  guaranty  is  not  binding  until  no- 
tice of  acceptance  is  given  to  the  guarantor. 
-Id. 

A  guaranty  of  performance  by  a  third  person 
of  a  contract  not  in  existence,  held  conditional, 
and  notice  of  acceptance  is  necessary  to  hold 
guarantor. — Id. 

4=»25  (Mo.App.)  That  a  guarantor  did  not 
read  the  instrument  be  signed  may  be  con- 
sidered on  the  question  of  his  knowledge  of  ac- 
ceptance of  the  guaranty  so  aa  to  dispense 
with  notice  thereof. — Linro  Medicine  Co.  v. 
Moon,  177  S.  W.  322. 

IV.   REMEDIES  OF  CREDITORS. 

^=382  (Mo.App.)  One  signing  a  contract  aa 
guarantor  may  be  sued  jointly  with  the  maker. 
— Cockrell  v.  Williams,  177  S.  W.  1091. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  «=>180,  909;  Infants, 
®=»74;  Insane  Persons,  ^=394;  Parties, 
«=:»95;    Partnership,  <e=9336. 

TV.   8AI.ES   AND    OONVETANCES    VS- 
DER  ORDER  OF  COURT. 

9=981  (Mo.)  Sale  of  minor  wards'  realty  on  ap- 
plication of  guardian  to  the  prol>ate  side  of  tlie 
county  court  held  within  the  jurisdiction  of 
the  court,  so  tliat  the  purchaser  took  a  good 
title.— Layton  t.  Henry  Shaw  Estate,  177  S. 
W.  692. 

HABEAS  CORPUS. 

See  Infants,  €=»10. 

n.  JURISDICTION.    PROCEEDINGS, 
AND  RELIEF. 

$ss>il3  (Tex.Cr.App.)  Pending  appeal  from 
judgment  in  habeas  corpus  case  remanding  re- 
lator to  coatody,  held,  that  be  could  not  he  re- 
leased by  entering  into  a  recognizance  or  ap- 
peal bond.— Ex  parte  Richie,  177  S.  W.  85. 

On  appeal  in  habeas  corpus  proceeding,  state- 
ment of  facts  filed  more  than  100  days  after 
adjournment  of  court  held  not  to  be  considered. 
—Id. 

<E=>(I3  (Tex.Cr.Api).)  The  Court  of  Criminal 
Appeals  has  no  jurisdiction  of  an  appeal  from 
the  judgment  in  a  habeas  corpus  proi-eecliiri 
remanding  the  petitioner,  where  be  is  admitted 


to  bail  pending  the  aimeal. — Ex  parte  Harrey, 
177  S.  W.  1174. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «s>102&-1073. 

HEALTH. 

See  Jadgment  «ss>720. 

HEARING. 

See  Constitntional  Law,  4s»290. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  ®=>419,  420:  Evidence,  4=» 
817. 

HIGHWAYS. 

See  Bridges;  Constitutional  Law,  «s>18; 
Counties,  ®=)178,  187;  States,  «s>119;  Stat- 
utes, <S=>47,  90,  95, 12S. 

n.  HIGHWAY  DISTRICTS  AND 
OFFICERS. 

(3=»90  (Ark.)  Laws  1913,  p.  797,  g|  1-3,  6,  6, 
9,  12,  and  IS,  including  greater  part  of  county 
in  a  road  improvement  district  held  not  a  valid 
exercise  of  legislative  power,  since  the  various 
roads  could  not  be  grouped  as  a  single  im- 
provement.— Swepston  v.  Avery,  177  S.  W.  424. 

Lnw9  1913,  p.  797,  organizing  the  greater  part 
of  Crittenden  county  into  a  road  improvement 
district,  held  to  conflict  with  Const  Amend.  5, 
relating  to  powers  and  jurisdiction  of  the  coun- 
ty court  in  respect  to  levying  of  road  taxes. — Id. 
9=>93 ,  (Mo.)  One  appointed  county  surveyor 
in  a  county  in  which,  under  Rev.  St  1900,  f 
10656,  the  county  surveyor  is  ex  officio  high- 
way engineer,  may  act  as  engineer,  though  he 
does  not  possess  the  qualifications  for  appoint- 
ment as  such.— State  ex  inf.  Barker  v.  South- 
em,  177  S.  W.  640. 

«s»93  (Tenn.)  The  members  of  the  good  roads 
commission  created  for  Knox  county  by  Priv. 
Acts  1915,  c.  117j  for  a  temporary  purpose, 
held  not  county  officers  within  Const  art  11,  i 
17,  as  to  manner  of  filUng  county  offices.- Tod- 
tenhausen  v.  Knox  County,  177  S.  W.  487. 

Priv.  Acts  1915,  c.  117,  authorizing  vacancies 
in  the  temporary  good  roads  commission  for 
Knox  county  to  be  filled  by  the  other  commis- 
sioners, held  authorized  by  Const  art  7,  i  4. 
—Id. 

in.  CONSTRUCTION,  hkfrovebcent, 
AND   REPAIR. 

<8=3l  13  (Ark.)  Under  Acta  1905,  p.  228,  i  4,  a 
contract  for  road  work  in  excess  of  the  amount 
appropriated  and  to  be  collected  is  void.— Mon- 
roe County  T.  Brown,  177  S.  W.  40. 

TV.  TAXES,  AS8ES8BIENTS.  AND 
WORK  ON  HIGHWAYS. 

«=>I22  (Ky.)  Ky.  St  1916,  |  4308,  held  in  con- 
flict with  Const.  §  157a,  in  so  far  as  it  au- 
thorizes a  road  tax  levy  in  excess  of  20  centa 
on  each  $100  of  taxable  property.— Mitchell  ▼. 
Knox  County  Fiscal  Court  177  S.  W.  279. 
€=»I29  (Ky.)  The  fiscal  court  must  levy  a  road 
tax  within  the  constitutional  limitation,  and  un- 
til that  is  done,  a  sale  of  road  l>onds  will  be 
enjoined.— Mitchell  v.  Ejiox  County  Fiscal 
Court  177  S.  W.  279. 

«=>130  (Ky.)  Under  Ky.  St  1915,  |  4358x, 
subsecs.  4,  6,  10,  17-19,  21,  the  state  can  pay 
no  part  of  its  road  fund  to  a  county  in  aid  of 
a  public  road  until  after  the  road  has  beat 
completed  by  the  county.- Mitchell  v.  Knox 
County  Fiscal  Court,  177  S.  W.  279. 

Under  Const.  f|  157,  167a,  180,  the  fiscal 
court  may  set  aside  a  part  of  the  tax  levy  for 
general  purposes  to  pay  interest  on  road  bonds 
and  for  a  sinking  fund  and  a  supplement  to 
the  fund  for  road  bonds.— Id.      ^^  j 
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HOMESTEAD. 

Se«  Infants,  «s»37 ;  Partition,  «s>87. 

I.  XATURX!,  ACQinsimoir,  Aim 

EXTEHT. 

(O   AcqaiBltiom   and   ESatabllaliinenta 

<=s>29  (Tez.CivApp.)  That  the  husband  and 
wife  had  frequently  gone  over  the  land  in  con- 
troversy looking  for  a  building  site,  and  had 
tentatively  selected  several  sites  thereon,  did 
not  give  the  land  a  homestead  character,  where 
they  had  done  nothing  to  dedicate  it,  or  any 
part  thereof,  to  homestead  purposes.— Taylor 
Feed  Pen  Co.  v.  Taylor  Nat  Bank,  1T7  S.  W. 
178. 

H.   TRANSFER  OR  INCTTMBRANOE. 

«=s><24  (Tex.Civ.App.)  Contract  for  sale  of 
homestead  occupied  as  such,  though  not  enforce- 
able, held  not  unlawful,  and  enforceable  upon 
abandonment  of  the  home  or  the  death  of  the 
wife.— Pitta  T.  Kennedy,  177  S.  W.  1016. 

HOMICIDE. 

See  Bail,  «=»52;   Criminal  I<aw,  «=>508,  511, 
534,  761,  780,  1159. 

H.   MTTRDER. 

^=>22  (Ark.)  The  state,  to  show  murder  in  the 
first  degree  under  Kirby'g  Dig.  |  1766,  must 
show  that  a  killing  with  malice  was  deliberate 
and  premeditated.— Harris  v.  State,  177  S.  W. 
421. 

m.  MAirs]:.AnoHTER. 

^=>34  (Ark.)  Where  accused  admitted  inten- 
tionally shooting  deceased,  but  claimed  self-de- 
fense, there  was  no  element  of  involuntary  man- 
slaugoter,  as  defined  by  Kirby's  Dig.  {  1779.— 
Mctiough  T.  State,  177  S.  W.  398. 
^=»58  (Ark.)  On  conviction  of  involuntary  man- 
slaughter, manner  of  killing  is  immaterial. — 
Madding  v.  State,  177  8.  W.  410. 

4=»65  (Mo.)  Where  an  attempted  abortion  re- 
sulted in  death  of  the  woman,  pregnancy  held 
immaterial.— State  ▼.  Bickel,  177^  S.  W.  310. 

IV.  ASSAITIiT  'WTTH  INTENT  TO  KXLXi. 

0=986  (Mo.)  For  a  valid  conviction  of  yiolating 
Rev.  St.  1909,  §  4482,  it  is  essential  that  the 
defendant  have  entertained  the  speci&c  intent 
to  kUl  or  harm.— State  v.  Fair,  177  S.  W.  355. 

«=987  (Mo.)  The  term  "malice  aforethought" 
means  malice  with  premeditation,  that  is,  that 
the  unlawful  act  intentionally  done  was  deter- 
mined upon  before  it  was  executed ;  that  the 
act  was  done  with  malice  and  premeditation. — 
SUte  V.  Venable,  177  S.  W.  308. 

4=»96  (Tez.Cr.App.)  In  a  prosecution  for  as- 
sault to  murder,  the  reason  why  accused  was 
armed  at  the  time  of  the  shooting  is  imma- 
terial, where  prosecutor  committed  the  first 
overt  act,  and  accused  shot  in  what  he  be- 
lieved was  self-defense.— Clark  v.  State,  177  S. 
W.  84. 

V.  EXOtJSABX.E   OR   JUSTIFIABLE 

HOmoiBE. 

0=3 1 09  (Tez.Cr-A.pp.)  Accused  held  to  have  the 
right  to  defend  himself  against  any  one  aiding 
deceased  in  attacking  him.— Stacy  t.  State,  177 
S.  W.  114. 

VI.  INDICTMENT  AND  INFORMA- 

TION. 

0=3 1 27  (Ark.)  An  indictment  charging  accused 
with  feloniously  murdering  decedent  by  striking 
him  with  an  automobile  negligently  and  wanton- 
ly operated  held  suflicient. — Madding  v.  State, 
177  S.  W.  410. 


0=9 141  (Mo.)  Information  for  assault  with  a 
deadly  and  dangerous  weapon  with  intent  to 
kill  held  not  objectionable  because  not  contain- 
ing the  word  "with"  before  the  words  "certain 
deadly  and  dangerous  weapon." — State  v.  Ven- 
able, 177  S.  W.  308. 

An  information,  alleging  that  defendant  with 
a  shotgun  shot  and  wounded  a  person  named 
"vrith  mtent  to  kill,"  was  not  objectionable  on 
the  ground  that  the  phrase  "with  intent  to 
kill"  modified  only  the  allegation  of  wounding. 
-Id. 

VU.  EVIDENOE. 
(A>  PresBaipttona  and  Borden  of  Proof. 

0s>l52  (Mo.)  Evidence  held  to  prevent  a  pre- 
sumption arising  that  a  homicide  was  murder  in 
the  second  degree  only. — State  t.  Harris,  177  S. 
W.  382. 

(B)  Admlaalbtlttr   in   General. 

«=s>l58  (Tez.Ci*.App.)  Evidence  that  accused 
made  love  to  deceased's  fiancee  and  threatened 
to  kill  her  lover  held  admissible  to  show  malice, 
intent,  and  threats.— Stacy  v.  State,  177  S.  W. 
114. 

0=9 1 58  (Ter.Cr.Apif.)  A  threat  made  by  defend- 
ant to  kill  is  admissible,  though  deceased's  name 
was  not  mentioned  at  the  time,  if  it  can  be 
reasonably  gathered  from  the  evidence  that  de- 
ceased was  then  meant— Howe  v.  State,  177  S. 
W.  407. 

<S=»I63  (Tez.Cr.App.)  Defendant  in  homicide 
could  not  show  that  deceased  had  recently  taken 
the  wives  of  several  men,  he  not  contending 
any  of  the  husbands  could  have  killed  deceased, 
or  that  he  was  related  to  the  women  or  their 
husbands.— White  v.  State,  177  S.  W.  93. 
0=3 1 66  (Mo.)  In  a  prosecution  for  nzoricide, 
evidence  that  immediately  after  the  disappear- 
ance of  his  wife  accused  openly  began  meretri- 
cious relations  with  another  woman  is  admissible 
on  the  question  of  motive. — State  v.  Sprouse, 
177  S.  W.  338. 

0=9 1 66  (Tez.Cr.App.)  Evidence  that  accused 
made  love  to  deceased's  fiancee  and  threatened 
to  kill  her  lover  held  admissible  to  show  motive. 
—Stacy  V.  State,  177  S.  W.  114. 
0=»I69  (Tez.Cr.App.)  The  exclusion  of  evidence 
that  after  trouble  the  day  before  the  killing  de- 
fendant tried  to  have  deceased  put  under  bond 
to  keep  the  peace  held  error.— Sunday  v.  State, 
177  S.  W.  97. 

The  ezclusion  of  evidence  that  defendant's 
brother,  jointly  indicted  with  him  had  employed 
witness  to  move  him  off  bis  place  in  compliance 
with  the  threat  of  deceased,  held  error.— Id. 
0=169  (Tez.Cr.App.)  Evidence  that  deceased 
had,  on  prior  occasion,  evaded  defendant  held 
inadmissible  where  suca  fact  was  not  known  to 
defendant,  setting  up  self-defense. — Mammons  T. 
State,  177  S.  W.  493. 

0=>  1 78  (Tez.Cr.App.)  In  a  prosecntion  for  mur- 
der, where  the  evidence  as  to  defendant's  guilt 
was  entirely  circumstantial,  it  was  not  error  to 
exclude  testimony  that  unidentified  burglars  had 
been  operating  in  the  neiffhborhood. — Satter- 
white  V.  State,  177  8.  W.  059. 
0=9 1 79  (Tez.Cr.App.)  Evidence  of  defendant's 
mental  condition  six  years  before  the  homicide 
would  be  admissible  on  bis  condition  at  the 
homicide,  if  facta  or  circumstances  showed  bis 
mental  condition  to  be  other  than  that  of  a 
sane  man  at  the  homicide.— Myers  y.  State,  177 
8.  W.  1187. 

0=3 1 90  (Ark.)  Previous  threata  by  deceased  are 
only  admissible  to  aid  in  determining  who  was 
the  -aggressor,  and  to  throw  light  on  the  state 
of  mind  of  defendant  when  he  killed  deceased.— 
McGough  V.  State,  177  S.  W.  398. 
0=>I9O  (Tez.Cr.App.)  Evidence  of  threats  of 
the  deceased  that  he  would  kill  one  jointly 
charged  with  the  defendant  with  killing  deceased 
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held  not  admissible  on  ths  trial  of  defendant 
alone.— Hammons  t.  State,  177  S.  W.  493. 

In  proving  communicated  threats  to  defendant, 
held  error  to  exclude  evidence  that  deceased  had 
stated  that  he  liad  killed  another  man. — Id. 
«=s>l90  (Tex.Cr.App.)  Defendant  having  intro- 
duced threats  of  deceased  uncommunicated  to 
him,  as  bearing  on  deceased's  conduct  at  the 
time  of  the  homicide,  the  state,  in  rebuttal, 
could  show  subsequent  statements  of  deceased, 
just  before  the  trial,  showing  a  changed  state 
of  mind.— Ilowe  v.  State,  177  S.  W.  497. 

(B)  'WelKht  and  SufleleBer. 

«=3229  (Mo.)  Evidence  held  to  establish  identi- 
ty of  the  corpse  as  the  body  of  accused's  wife. 
—State  v.  Sprouse,  177  S.  W.  338. 
9=>233  (Tenn.)  In  a  prosecution  for  murder, 
evidence  held  sufiScient  to  establish  a  motive. — 
Dietzel  v.  State,  177  S.  W.  47. 
^s>234  (Tenn.)  In  a  prosecution  for  murder, 
circumstantial  evidence  held  sufficient  to  show 
defendant's  guilt  as  excluding  every  other  rea- 
sonable hypothesis.— Dietzel  v.  State,  177  S. 
W.  47. 

$=3234  (Tex.Cr.App.)  Evidence  in  a  murder 
case  held  suflScient  to  show  defendant  was  the 
guilty  party.— White  t.  State,  177  S.  W.  93. 
$=3234  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  drcumstnntial  evidence  held  insufficient 
to  support  a  conviction.— Satterwhite  v.  State, 
177  S.  W.  959. 

$=s250  (Ky.)  Evidence  held  to  sustain  a  con- 
viction for  murder.— Belcher  ▼.  Commonwealth, 
177  S.  W.  456. 

$=>252  (Ark.)  A  doubt  as  to  degree  of  murder 
must  be  resolved  in  favor  of  accused. — Harris 
v.  State,  177  S.  W.  421. 

<8=>2S4  (Ark.)  Evidence  held  to  show  that  ac- 
cused was  guilty  of  murder  in  the  second  degree. 
-Harris  v.  State,  177  S.  W.  421. 
$=>255  (Ark.)  A  conviction  for  involuntary 
manslaughter  by  negligent  operation  of  an  auto- 
mobile held  justified.— Madding  v.  State,  177  S. 
W.  410. 

$=>255  (Mo.)  Evidence  held  to  sustain  a  con- 
viction for  manslaughter  in  the  fourth  degree. 
—State  T.  Hearney,  177  S.  W.  305. 

VXII.  TBIAIb 
(B)    Uneationa  for  Jnrr* 

«s>269  (Mo.)  In  a  trial  for  assault  with  in- 
tent to  kill  by  shooting  a  named  person  with  a 
shotgun  loaded  with  powder  and  ball,  the  intent 
was  a  question  for  the  jury ;  the  law  raisinK 
no  presumption  as  to  it.— State  v.  Venable,  177 
S.  W.  308. 

(C)  laatmctiDaa. 

$=3288  (Ark.)  On  a  trial  for  murder  by  negli- 
gent running  of  an  automobile,  a  charge  on  right 
to  use  of  public  streets  by  automobiles  held  not 
erroneous.— Madding  v.  State,  177  S.  W.  41U. 

On  a  trial  for  murder  by  negligent  running 
of  an  automobile,  a  charge  as  to  the  duty  of  ac- 
cused to  keep  his  machine  under  control  held 
not  erroneous.- Id. 

$=»289  (Mo.)  On  trial  for  homicide  resulting 
from  abortion,  instruction  that  deceased's  con- 
sent was  not  a  defense,  though  unnecessary, 
such  consent  not  being  urged  as  a  defense,  held 
not  improper.— State  v.  Bickcl,  177  S.  W.  310. 
$=3289  (Tex.Cr.App.)  On  trial  of  person  claim- 
ed to  have  employed  B.  to  kill  M.,  it  being  al- 
leged that  B.  by  mistake  killed  another  party, 
instruction  held  not  to  authorize  conviction  on 
proof  of  less  or  different  facts  than  those  al- 
leged.—Cooper  V.  State,  177  S.  W.  975. 
$=9292  (Mo.)  Under  Bev.  St.  liX)9,  {  4482, 
defining  assault  with  intent  to  kill,  an  instruc- 
tion that  intent  is  necessary  must  be  given. — 
State  V.  Fair,  177  S.  W.  355. 
$=9300  (Mo.)  An  instruction  on  self-defense  in 
case  of  accused's  attempted   withdrawal  from 


the  difficulty  was  properly  refused  in  the  ab- 
sence of  any  evidence  of  any  attempt  to  wit^ 
draw.— State  v.  Pleake,  177  S.  W.  3KS. 

$=3300  (Tex.Cr.App.)  Under  the  evidence,  in- 
struction as  to  defendant's  right  to  self-defense 
as  against  a  brother  of  deceased  held  nnnece*- 
sary.— Stocy  v.  State,  177  S.  W.  114. 

$=3300  (Tex.Cr.App.)  Pursuit  of  deceased  with 
intent  to  kill  held  an  overt  act  depriving  de- 
fendant of  right  to  an  instruction  on  self-de- 
fense.—Hammons  T.  State,  177  S.  W.  493. 

Where  self-defense  was  involved,  the  coort 
erred  in  failing  to  instruct  that  if  deceased  was 
armed  with  a  pistol  and  shot  at  defendant,  the 
law  presumed  deceased  intended  to  kill  him.— 
Id. 

Where  the  killing  occurred  in  a  shootinK 
which  defendant  claimed  was  begun  by  deceased, 
it  was  error  to  instruct  that  the  jury  could  con- 
sider the  relative  strength  of  the  xiarties. — ^Id. 

Where  an  instruction  bad  been  given,  proper- 
ly limiting  defendant's  right  of  self-defense,  the 
repetition  of  such  limitatJon  in  another  instrnc- 
tion  was  placing  an  undue  emphasis  on  that 
phase  of  the  law. — Id. 

$S3300  (Tex.Cr.App.)  Where  the  court  in- 
structed as  to  self-defense  without  any  limita- 
tion as  to  provocation  of  difficulty,  refusal  of 
request  that  deceased  had  a  right  to  arm  him- 
self on  seeking  a  peaceable  settlement  held  not 
error.- Ford  v.  State.  177  S.  W.  U76. 

$=3304  (Mo.)  Evidence  held  not  to  justify  in- 
structions submitting  accidental  and  involun- 
Ultj  homicide.— State  v.  Hearney,  177  S.  W. 

$=>305  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  79,  80,  82,  instruction  as  to  liability  of  ac- 
complices, where  principal  committed  different 
offense  than  the  one  intended,  held  not  mislead- 
ing.—Cooper  v.  State,  177  S.  W.  975. 

$=3309  (Mo.)  An  instruction  held  to  sufficient- 
ly submit  issue  of  manslaughter  in  fourth  de- 
gree, within  Bev.  St  1909,  {  4468,  defining 
manslaughter.— State  v.  Hearney,  l77  S.  W. 
305. 

$=3309  (Tex.CrjLpp.)  Pursuit  and  killing  of 
deceased  being  eitoer  murder  or  a  justified 
killing,  an  instruction  on  manslaughter  was 
properly'  refused.— Hammons  v.  State,  177  S. 
W.  493. 

$=9309  (Tez.Cr.App.)  Evidence  In  a  homicide 
case  held  not  to  raise  the  issue  of  manslaughter, 
but  of  self-defense.— Howe  v.  State,  177  B.  W. 
497. 

$=»309  (Tez.O.App.)  Where  the  only  issues 
raised  by  the  evidence  were  murder,  as  estab- 
lished by  the  state's  evidence,  and  self-defense, 
as  claimed  by  defendant,  an  instruction  on  man- 
slaughter should  not  have  been  given.— Thomp- 
son v.  State,  177  S.  W.  503. 
$=9311  (Mo.)  In  prosecution  for  violation  of 
Bev.  St  1909,  {  4482,  denouncing  the  crime  of 
aLsaaolt  with  intent  to  kill,  etc.,  instruction  that 
Jury  should  assess  defendant's  punishment  at 
not  less  than  five  years  in  the  penitentiary,  if 
they  found  him  euilty,  held  erroneous. — State 
v.  Fair,  177  8.  W.  355. 

X.  APPEAIi  AMD  EBBOB. 

$=9338  (Mo.)  In  a  prosecution  for  assault  with 
intent  to  kill,  where  defendant  admitted  the 
shooting,  the  admission  of  the  empty  sheila 
found  at  the  place  of  the  shooting  was  imma- 
terial.—State  V.  Venable,  177  S.  W.  308. 
$=3340  (Mo.)  Instruction  hypotbesiaing  intent 
to  "procure,  produce,  and  promote  a  miscar- 
riage held  not  prejudicial,  though  statute  doea 
not  use  the  word  "procure." — State  v.  BickeL 
177  S.  W.  310. 

$=9340  (Tex.Cr.App.)  Error  in  giving  an  in- 
struction on  manslaughter  which  quoted  Pou 
Code  1911,  art  1129,  subd.  1,  held  harmless.— 
Thompson  v.  State,  177  H.  W.  503. 
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9s>34l  (Ky.)  An  instraction  having  authorized 
acquittal  for  mental  incapacity,  held  not  preju- 
dicial error  not  to  instruct  on  voluntary  man- 
slaughter in  that  relation.— Belcher  t.  Common- 
wealth, 177  S.  W.  455. 

4=>342  (Ark.l  Accused  cannot  complain  that 
the  jury  found  him  guilty  of  involuntary  man- 
slaughter, where  the  evidence  was  sufficient  to 
sustain  a  conviction  for  voluntary,  but  not  in- 
voluntary, manslaughter.— McGoAgh  t.  State, 
177  S.  W.  398. 

In  a  prosecution  for  voluntary  manslaughter, 
error  In  submitting  a  form  of  verdict  for  'invol- 
untary manslaughter,  which  there  was  no  evi- 
dence to  support,  and  which  was  the  verdict 
returned  by  the  jury,  held  harmless. — Id. 
«=3342  (Mo.)  Under  Rev.  St.  1909,  {  6116,  ac- 
cused cannot  complain  of  conviction  of  man- 
slauKhter  in  the  fourth  degree,  where  the  evi- 
dence establishes  a  prima  fade  ease  of  murder 
in  the  second  degree.— State  v.  Heamey,  177 
S.  W.  805. 

HUSBAND  AND  WIFE. 

See  Curtesy;  Descent  and  Distribution,  $=952; 
Divorce;  Fraudulent  Conveyances,  €=s>272, 
278;  Homestead,  9=329;  Marriage;  Me- 
chanics' Liens,  «=>76;  Trial,  <S=»121,  296; 
Wills,  <S=>778;  Work  and  Labor,  «=s>ll. 

TV.  DISABIUTIES  AND  FKIVUXGES 

OF  COVEBTURE. 

(O)  Contracts. 

4=980  (Tez.ClT.App.)  An  agreement  by  a  feme 
covert  to  make  a  bequest  in  favor  of  another  is 
not  binding  on  her,  unless  ratified  by  her  after 
she  became  discovert. — Dyess  v.  Bowe,  177  S. 
W.  1001. 

«=>90  (Mo.)  Before  the  Married  Woman's  Act 
passed  in  1889,  now  Bev.  St  1909,  {  8304,  a 
married  woman's  contract  was  not  absolutely 
void ;  coverture  being  a  personal  defense,  avail- 
able only  to  the  wife  or  her  privies,  and  not 
after  the  contract  had  been  performed  and  she 
had  become  discovert.— Lindsley  v.  Patterson, 
177  S.  W.  826. 

VI.  ACTIONS. 

«=>203'/2  (Mo.)  The  right  of  independent  action 
on  the  part  of  a  married  woman,  having  its  ori- 
gin in  statutes,  is  governed  by  the  law  of  the 
forum.— Rogers  v.  Rogers,  177  S.  W.  382. 
<8=»205  (Mo.)  Under  Rev.  St.  1909,  §§  1735, 
8304,  giving  a  married  woman  the  ngbt  to  sue 
and  be  sued  In  her  own  name,  a  wife  cannot 
maintain  a  civil  action  for  damages  against  her 
husband  for  a  personal  tort  committed  by  him 
against  her  during  coverture.— Rogers  v.  Rogers, 
177  S.  W.  382. 

«=>230  (Xenn.)  In  ejectment  the  coverture  of 
defendant's  grantor  could  be  shown  in  rebuttal 
of  a  presumption  of  a  grant  by  her  to  plaintiff's 
grantor,  although  not  pleaded. — Drewery  v. 
Nelms,  177  S.  W.  946. 

Vn.  COMMUNITY  FBOPEBTT. 

9=>267  (Tei.Civ.App.)  A  voluntary  disposition 
by_  one  of  community  property  to  defraud  his 
wife  is  void  against  her  and  those  claiming  un- 
der her.— Krenz  v.  Strohmeir,  177  S.  W.  178. 
4=>274  (Tez.Civ.App.)  A  son  In  whose  name 
one  to  defraud  his  wife  takes  title  to  property 
bought  with  community  funds,  to  participate 
in  partition  of  the  community  estate,  must  ac- 
count for  the  present  value  of  the  whole  land 
deeded,  and  not  merely  half  of  it. — Krenz  v. 
Strohmeir,  177  S.  W.  178. 

X.   ENTIOINO  AND   AIiIENATINO. 

<»=.326  (Mo.)  Under  Rev.  St.  1909,  |  2378, 
held,  that  a  divorce  would  not  bar  a  husband's 
right  of  action  for  the  previous  alienation  of  his 


wife's  affections.— De  Ford  v.  Johnson,  177  S. 
W.  577. 

That  the  wife  thereafter  procured  a  divorce, 
and  that,  at  the  time  defendant  alienated  the 
wife's  affections,  the  relations  between  the 
spouses  were  unhappy,  is  no  defense  to  an  ac- 
tion for  damages  for  alienation  of  affections. 
-Id. 

It  Is  no  defense  to  an  action  for  alienating 
the  affections  of  plaintiCa  wife  that  defendant 
did  not  induce  the  wife  to  abandon  and  live 
apart  from  her  husband. — Id. 

That  plaintiff's  wife  had  no  more  affection 
for  him  than  she  bad  for  other  men  generally  is 
no  defense  to  an  action  for  alienation  of  her 
affections. — Id. 

^=»332  (Mo.)  A  petition  held  to  charge  a  ma- 
licious alienation  of  the  affections  of  plaintiff's 
wife.— De  Ford  v.  Johnson,  177  8.  W.  577. 
9=9333  (Mo.)  In  an  action  for  the  alienation* 
of  the  affections  of  plaintiff's  wife,  evidence 
showing  the  relations  between  the  parties  after 
the  wife  procured  a  divorce  from  plaintiff  held 
admissible.— De  Ford  v.  Johnson,  177  S.  W. 
577. 

«s>334  (Mo.)  An  award  of  over  f7,400  for  the 
alienation  of  the  affections  of  plaintiff's  wife 
held  not  excessive. — De  Ford  v.  Johnson,  177  S. 
W.  577. 

The  amount  of  an  award  of  punitive  damages 
for  alienating  the  affections  of  plaintiff's  wife 
rests  in  the  discretion  of  the  court.— Id. 
9=3335  (Mo.)  The  question  of  the  allowance  of 
punitive  damages  held,  under  the  evidence,  for 
the  jury.— De  Ford  v.  Johnson,  177  S.  W.  577. 

Instructions  held  not  misleading. — Id. 

An  instruction  which  used  the  expression  "a 
husband  and  his  wife"  instead  of  the  particular 
parties  involved  is  not  erroneous. — Id. 

IMPEACHMENT. 

See  Criminal  Law,  <8=»M2, 1038;  Statutes,  «=> 
286;    Witnesses,  «s>811-406. 


IMPROVEMENTS. 

=9l2 ;    Constituti 

INDEMNITY. 


See  Bridges,  9=»12;    Constitutional  Law,  9=> 
290. 


See   Insurance,  9=»597,   666. 

<e=9lS  (Ky.)  A  contract  for  the  oonstraction 
of  a  city  sewer,  which  binds  the  contractor 
and  his  surety  to  indemnify  the  city  against 
accidents,  held  one  between  the  city  and  the 
contractor,  and  the  surety  is  not  liable  till  the  . 
contractor  8  negligence  has  been  established. — 
Owens  V.  (ieorgia  life  Ins.  Co.,  177  S.  W.  294. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  95»318,  320. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=>27,  87,  101,  279,  568, 
1032;  Foigery,  <S=»29,  32;  Homicide,  <&=> 
127-141;  Larceny,  9=»30;  Bobbery,  <S=»17, 
20;    Telegraphs  and  Telephones,  (8=>7a 

m.  FOBBIAI.  BEQtnSITES  OF  IN- 
DICTBCENT. 

«=32l  (Ark.)  Under  Kirby's  Dig.  {  1602,  defin- 
ing bribery  of  public  officer,  etc.,  section  2228, 
subd.  3,  section  2243,  subd.  2,  held,  that  caption 
of  indictment  for  attempting  to  bribe  public  of- 
ficer, but  charging  attempting  to  bribe  person 
holding  place  of  trust,  was  not  misleading.— 
State  v.  Bunch,  177  S.  W.  932. 
9=»34  (Tenn.)  Under  Shannon's  Code,  {  7054, 
Indictment  held  not  invalid  for  failure  to  in- 
dorse thereon  names  of  witnesses  before  grand 
jury,  where  the  plea  in  abatement  setting  up 
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the  defect  disclosed  that  inch  -witnesses  were 
sworn.— Dietzel  v.  State,  177  S.  W.  47. 

V.  BEQUISITE8  AND  STJFFIOIEHOT 
-OF  AOOU8ATION. 

$=>9I  (Mo.)  An  information  charging  the  of- 
fense of  fraudulent  voting,  punishable  by  Rev. 
St.  1909, 1  4427,  is  fatally  defective  for  omitting 
the  word  "feloniously,"  notwithstanding  section 
4923,  defining  "felony."— State  v.  Siegel,  177 
S.  W.  353. 

In  charging  a  felony,  the  word  "feloniously" 
is  necessary. — Id. 

«=»IIO  (Ky.)  An  indictment  held  sufficient  to 
charge  the  ouense  of  carnally  knowing  a  female 
under  16,  denounced  by  Ky.  St.  |  1155.— Clark 

V.  Commonwealth,  177  S.  W.  251. 

«s>IIO  (Tex.Or.App.)  Under  Pen.  Code  1911, 
art.  471,  making  it  a  misdemeanor  to  use  ob- 
'scene,  profane,  etc.,  language  over  or  through 
any  telephone  in  the  state,  a  complaint  and 
information  following  the  language  of  the  stat- 
ute is  sufficient,  though  there  is  no  allegation 
that  the  language  was  heard  by  any  one  or  that 
it  disturbed  any  one. — Taylor  T.  State,  177  S. 
W.  72. 

€=>  1 1 1  (Tex.Cr.App.)  Neither  an  indictment 
charging  a  misdemeanor  committed  in  violation 
of  Pen.  Code  1911,  art.  229,  or  a  felony  commit- 
ted in  violation  of  article  233,  which  articles  re- 
late to  poll  taxes,  need  negative  the  exceptions. 
—Johnson  v.  State,  177  S.  W.  490. 
$=>lll  (Tex.Cr.App.)  Though  defendant  burned 
G.'s  house,  with  his  consent,  the  indictment  need 
not  negative  the  conditions  saving  it  from  arson, 
but  it  is  enough  to  charge  he  burned  G.'s  house ; 
and  the  rest  is  matter  of  evidence. — Crowder  v. 
State,  177  S.  W.  501. 

€=>  1 1 9  (Tex.Cr.App.)  Where  a  count,  in  an 
indictment  charging  accused  with  passing  a 
forged  instrument,  also  contained  allegations 
that  accused  forged  such  instrument,  they  could 
be  eliminated  as  surplusage.— Bunker  v.  State, 
177  S.  W.  108. 

VI.  JOINSEK  OF  PARTIES,  OFFENSES, 

AND   COUNTS,   DUPI.IOITT. 
AND   ELECTION. 

4=>I25  Crex.Cr.App.)  An  indictment  charging, 
in  a  single  count,  a  misdemeanor,  in  violation  of 
Pen.  Code  1911,  art.  229,  and  a  felony  in  viola- 
tion of  article  233,  is  duplicitous.- Johnson  r. 
State,  177  S.  W.  4S)0. 

^=»I25  (Tex.Cr.App.)  An  indictment  charging 
a  violation  of  the  law  relating  to  payment  of 
'  poll  taxes  held  duplicitous  in  that  it  charged 
in  the  same  count  a  misdemeanor  committed  in 
violation  of  Pen.  Code  1911,  art.  229,  and  a  fel- 
ony committed  in  violation  of  article  233. — John- 
son V.  State,  177  S.  W.  490. 

€=  1 25  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  1327,  an  indictment  held  to  charge  but  one 
offense — robbery  by  the  use  of  firearms. — Bell  v. 
State,  177  S.  W.  966;  Goodman  v.  Same,  Id. 
968. 

Vn.  MOTION  TO  QUASH  OR  DlSSnSS. 
AND  DEMITRRER. 

<g=9|37  (Mo.)  Under  Rev.  St.  1909,  §  5057,  held 
that  failure  of  information  sworn  to  by  prose- 
cuting attorney  to  recite  that  the  affidavit  of 
prosecutrix  was  filed  with  the  clerk  of  the  cir- 
cuit court  did  not  require  that  the  information 
be  quashed.— State  v.  Hobson,  177  S.  W.  374. 

XL  WAIVER  OF  DEFECTS   AND   OB. 

JEOTIONS,  AND  AIDER  BT 

VERDICT. 

«=>I96  (Tex.Cr.App.)  The  contention  that  one 
count  of  indictment  undertook  to  charge  two 
distinct  offenses  was  waived  by  failure  to  move 
to  quash  before  verdict. — Giles  v.  State,  177  S. 
W.  1167. 


INDORSEMENT. 

See  Bills  and  Notes,  «=s>26e. 

INFANTS.     . 

See  Divorce,  «=289-303;  Guardian  and  Ward ; 
Master  and  Servant,  <S=>153,  230. 

n.   CUSTODY  AND  PRf>TECTION. 

«s>l6  (T«z.Cr.App.)  The  statute  for  proceed- 
ing against  infants  as  delinquent  children  does 
not  create  a  criminal  offense,  so  that  a  judgment 
on  a  trial  under  it  is  not  appealable,  but  any 
remedy  is  by  habeas  corpus.— Mills  v.  State,  177 
S.  W.  492. 

m.  PROPERTY  AND  CONVETANCES. 

®=>37  (Ark.)  Decree  in  partition  suit  for  sale 
of  homestead  of  minors  held  not  absolutely  void, 
and,  minors  after  reaching  majority  ha-ving  exe- 
cuted deeds,  the  purchaser's  bondsmen,  substitut- 
ed in  his  place,  could  not  attack  the  sale.— Gt«ea 
V.  Holzer,  177  S.  W.  903. 

TV.  CONTRACTS. 

^:5>47  (Tex.Civ.App.)  A  minor's  contract  is 
not  void  by  reason  of  his  minority  but  ia  void- 
able only  at  his  instance,  where  he  acts  within 
a  reasonable  time  after  reaching  his  majority. — 
Sands  v.  Gurfman,  177  S.  W.  161. 

V.  TORTS. 

9=961  (Mo.App.)  An  infant  of  18  or  19  years 
of  age,  shown  to  be  of  ordinary  intelligence, 
should  not  be  held  to  the  full  accountatdlity 
of  an  adult. — Bulson  v.  International  Shoe  Co., 
177  S.  W.  1084. 

Vil.  ACTIONS. 

<8=»74  (Ark.)  Under  Kirbr's  Dig.  t  6021,  pro- 
viding that  the  action  of  an  infant  must  b« 
brought  by  his  guardian  or  next  friend,  the  suit 
whether  brought  by  his  guardian  or  next  friend 
is  the  suit  of  the  infant  who  ia  the  real  and 
proper  party  plaintiff.— Buckley  t.  CoUina,  177 
S.  W.  920.  ,  "». 

INHERITANCE. 

See  Adoption,  9=s>21 ;  Constitutional  Law,  «=> 
215;  Descrat  and  Distribution;  Slaves,  <&=> 
14,25. 

INJUNCTION. 

See  Appeal  and  Error,  €=>101;  Courts,  €=» 
231;  Eminent  Domain,  iS=>276;  Gamiahment, 
€=3120;  Highways,  €=>129 ;  Judgment,  9=s> 
21;  Mortgages,  ^=>338;  Municipal  Corpora- 
tions, <S=9J^6;  Railroads,  «=>9,  60;  Sdiools 
and  School  Districts,  ®=>36;  Taxation,  ^=> 
008;  Trial,  <8=105. 

I.  NATURE  AND  GROUNDS  IN  OEN> 
ERAIk 

(A)   nature  and   Form  of  Remedy. 

i@=s>l  (Tex.Civ.App.)  Injunctions  are  manda- 
tory or  preventive  according  as  they  command 
defendant  to  do  or  to  refrain  from  doing  a  par- 
ticular thing. — Cartwright  v.  Warren,  177  S. 
W.  197. 

H.  SUBJECTS   OF  PROTECTION  AND 
REXJEF. 

(D)  Corporate     Franelilaes,    ManasemeBt, 
and   Dealinca. 

<=s>70  (Tex.Civ.App.)  The  duly  elected  officers 
of  a  corporation  can  enjoin  others  claiming  to  l>e 
such  from  interfering  with  the  property,  using 
an  imitation  seal,  or  making  corporate  minutes. 
—Arno  Co-operative  Irr.  Co.  v.  Pugh,  177  8.  W. 
891. 
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IV.  PBEKnciKAST  AXD  IMTEBXAOIT- 

TOKT  INJXmOTIONS. 
(A)  GrovniU  and  Proceedlngr*  to  Procure. 

9=9 1 33  (Tez.Glv.App.)  A  mandatory  injunction 
may  be  granted  on  an  interlocutory  application 
before  final  hearing  in  extreme  cases  where 
the  right  is  clearly  established,  and  its  invasion 
results  in  serious  injury.— Cartwright  v.  War- 
ren, 177  S.  W.  197. 

€=>i37  (Tex.Civ.App.)  The  balance  of  conven- 
ience and  hardship  ordinarily  controls  in  cases 
of  substantial  doubt  as  to  whether  a  prelimin- 
ary   injunction    shall   be    granted. — Ccirtwright 

V.  Warren,  177  S.  W.  197. 

®=>I43  (Tex.Civ.App.)  Under  the  petition  in 
an  action  to  enjoin  the  obstruction  of  a  channel 
and  require  the  removal  of  an  obstruction  and 
restoration  of  prior  conditions,  held  error  to 
grant  a  mandatory  injunction  giving  full  relief 
on  an  interlocutory  application,  without  notice 
to  defendant— Cartwright  v.  Warren,  177  S. 
W.  197. 

While,  under  Rev.  St.  1895,  art.  2994,  the 
issuance  of  an  injunction  without  notice  rests 
in  the  discretion  of  the  court,  sudi  injunction 
should  not  be  granted  unless  the  right  and 
necessity  are  clearly  shown,  and  a  temporary 
restraining  order  will  not  serve. — Id. 
€=3l52  (Tex.Civ.App.)  The  trial  judge  on  hear- 
ing In  chambers  an  application  for  a  temporary 
injunction  cannot  pass  on  exceptions  to  the  peti- 
tion.— Mosel  V.  San  Antonio  &  A.  P.  By.  Co., 
177  S.  W.  1048. 

«=»I57  (Tex.Civ.App.)  A  suit  for  an  InjuBction 
should  not  be  determined  on  a  hearing  for  a 
temporary  injunction,  but  the  court  sitting  in 
chambers  should  grant  or  refuse  a  temporary  in- 
junction.—Mosel  v.  San  Antonio  &  A.  P.  Ry. 
Co..  177  S.  W.  1048. 

Vm.  UABIUTIE8   ON  BOHB8   OB 
UNDEBTAKINOS. 

<S=»235  (Ark.)  Where  it  was  finally  adjudged 
that  an  injunction  against  interference  with  in- 
cumbency of  offices  was  rightfully  issued,  held, 
that  there  was  no  liability  on  the  injunction 
bond,  which  was  conditioned  that  the  obligor 
would  pay  all  damages,  if  it  were  finally  decided 
that  the  injunction  was  improperly  granted. — 
Bowen  v.  Lovewell,  177  S.  W.  929. 

INSANE  PERSONS. 

See  Criminal  Law,  <g=s>829 ;   Homicide,  «S9179; 
Insurance,  €=s>461,  465 ;  Partnership,  9=>336. 

XX.  AOTION8. 

9=»9I  (Ark.)  An  action  on  a  note  executed  by 
an  incompetent  may  be  bronght  at  law,  and  the 
defense  of  incompetency  there  urged.— Kilpat- 
rick  V.  Rowan,  1T7  S.  W.  808. 

«=>94  (Tex.Clv.App.)  That  no  guardian  of  her 
estate  or  guardian  ad  litem  has  been  appointed 
to  represent  a  defendant  of  unsound  mind  does 
not  render  void  a  judgment  for  plaintiff.— Bun- 
dick  V.  Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 
Failure  to  appoint  a  guardian  ad  litem  for  a 
defendant  of  onsound  mind  held  not  to  require 
a  reversal,  where  she  filed  a  cross-action  "rep- 
resented by  her  husband";  Rev.  St.  1911,  art. 
1942,  not  prohibiting  the  cross-action  from  being 
so  brought,  where  there  is  no  guardian. — Id. 

INSOLVENCY. 

See  BankruptOT ;   Corporations,  S=>553 ;   Judg- 
ment, «=>729,   731. 

INSTRUCTIONS. 

To  Jury,  see  Criminal  Law,  «=»780-829;   Hom- 
icide, «=>288-311;    Trial,  (8=>188-296. 
To  servants,  see  Master  and  Servant,  $=»153. 


INSURANCE. 

See  Appeal  and  Error,  «=>174,  1073 ;   Evidence, 
«=>518;    Tender,  «=s>14;    Trial,  <S»169. 

m.  XMSTIBANCE    AOBNTS    AKD 
BBOKEBS. 

(A)   Asencr  for  Insnrer. 

iS=>73  (McAppt  An  insurance  broker,  intrust- 
ed by  insurer  with  delivery  of  a  policy  and  col- 
lection of  the  premium,  is  the  agent  of  insur- 
er.—B''arber  V.  American  Automobile  Ins.  Co., 
177  8.  W.  675, 

(B)  Asremey  tor  Applicant  or  Inanred. 

€=96  (Mo.App.)  Rev.  St.  1909,  g  7049,  relating 
to  insurance  brokers  nol  employed  by  the  insur- 
er, does  not  make  such  brokers  agents  of  in- 
sured in  all  cases. — Farber  v.  American  Auto- 
mobile Ins.  Co.,  177  S.  W.  675. 

An  insurance  broker  held  not  the  agent  of 
insured,  but  of  insurer  so  that  insured  was  not 
bound  by  his  representations  made  to  insurer 
to  procnr«  the  policy. — Id, 
9=>I03  (Tex.)  Where  a  broker  undertook  to 
keep  property  insured,  the  fact  that  a  policy  in 
anjnsolvent  company  did  not  expire  until  three 
moffths  after  the  destruction  of  the  property  by 
fire  did  not  relieve  the  broker  of  liability  for  the 
loss  sustained  by  the  insured. — Diamond  v.  Dun- 
can, 177  S.  W.  955. 

In  insurer's  action  against  insuran^^  broker 
for  negligence  in  not  keeping  property  insured, 
damages  recoverable  held  to  be  diminished  by 
the  amount  of  the  unpaid  premiums.— Id. 

Right  of  broker  to  have  damages  diminished 
by  unpaid  premiums  held  defensive  matter  which 
should  have  been  pleaded. — Id. 

The  burden  was  u^on  the  broker  to  prove  the 
amount  of  the  unpaid  premiums,  if  admissible 
in  mitigation  of  damages  on  the  general  issue. 
—Id. 

Court  held  not  in  error  in  failing  to  submit 
amount  allowable  in  retention  of  damages,  or  to 
peremptorily  instruct  for  defendant.— Id. 

V.  THE  OONTBAOT  IN  OENBBAIb 
(A)  nature,  Re«nlalte«,  and  Validity. 

«8=»I34  (Tenn.)  Under  Acts  1907,  cc.  441,  457, 
misrepresentations  in  application  not  attached 
to  or  incorporated  in  policy  held  not  to  avoid 
poliCT.— Arnold  v.  New  lork  Ldfe  Ins.  Co.,  177 

(B)  Oonatmetlon  and  Operation. 

®=»I46  (Ky.)  The  rule  construing  a  policy  most 
strongly  against  the  insurer  does  not  authorize 
the  disregarding  of  'a  plain,  easily  understood 
clause  exempting  the  insurer  from  liability  un- 
der certain  conditions. — Interstate  Business 
Men's  Accident  Ass'n,  of  Des  Moines,  Iowa,  v. 
Atkinson,  177  S.  W.  254. 

€=3  146  (Mo.App.)  Insurance  policies  must  be 
construed  in  favor  of  the  insured. — Newman  v. 
Standard  Accident  Ins.  Co.,  177  S.  W.  803. 
9=9 146  (Mo.App.)  Insurance  policies  held  to  be 
construed  most  strongly  against  the  insurer, 
and  words  given  the  sense  most  beneficial  to 
the  promisee.— Schmohl  v.  Travelers'  Ins.  Co., 

177  s.  w.  iioa 

Where  an  insurer  doing  a  nation-wide  business 
employs  terms  which  have  become  the  subject 
of  seriously  conflicting  judicial  interpretations, 
it  adopts  that  construction  most  beneficial  to 
the  insured. — Id. 

«=sl46  (Tex.Civ.App.)  Insurance  contracts  are 
governed  by  the  same  rules  as  contracts  betn'een 
individuals.- Royal  Ina.  Co.  v.  Okasaki,  177  S. 
W.  200. 

9=»  1 65  (Mo.App.)  Where  insurer's  agent  issued 
a.  new  policy  locating  the  property  in  the  place 
to  which  he  knew  it  was  to  be  removed,  policy 
held  to  attach  as  valid  insurance  as  soon  as  the 
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property  was  moved.— Weston  v.  American  In«. 
Co.,  177  S.  W.  792. 

IX.  AVOISAKOE     OF     POI.IOT     FOR 

MISBEFBESEirTATZON,    FRAUD. 

OB    B3EUBACH    OF    WARRAKTT 

OR  CONDITION. 

<A)  Orovnds  In  General. 
«=>250  (Mo.App.)  Statute  declaring  that  Btate- 
ments  by  applicant  for  life  insurance  shall  be 
reftardcd  as  representations,  relates  alone  to  in- 
Borance  on  tne  stipulated  premium  plan.— 
Kribs  ▼.  United  Order  of  Foresters,  177  S.  W. 
766. 

ie=>250  (Tenn.)  Acta  1907,  cc.  441,  457,  aa  to 
representations  and  warranties  in  applications 
for  insurance,  held  to  apply  to  all  domestic  or 
foreign  companies  autborized  to  do  business 
in  the  state  not  specially  excepted. — Arnold  v. 
New  York  Life  Ins.  Co.,  177  S.  W.  78. 
9=>256  (Tex.CiTApp.)  Misstatements  made  in 
good  faith  after  issuance  and  delivery  of  a 
policy  of  burglary  insurance  held  not  to  affect 
the  insured's  rights. — ^iJtna  Accident  &  Iiiability 
Co.  V.  White,  177  S.  W.  162. 
®=»265  (Mo.App.)  Rev.  St  1909,  §  7025,  declar- 
ing that  a  warranty  of  a  fact  not  material  afaall 
be  taken  as  a  representation  only,  does  noMm- 
pair'  the  effect  of  a  warranty  as  to  a  fact  ma- 
terial to  the  risk  insured  against.— Farber  r. 
American  Automobile  Ins.  Co.,  177  S.  W.  676. 
A  representation  that  an  automobile,  insured 
against  fire  to  the  amount  of  $1,750,  cost  $2^000 
held  material  to  the  risk  within  Rev.  St.  1909, 
$  7025.— Id. 

$=3267  (Mo.App.)  The  doctrine  oi  warranty 
applies  to  insurance  on  assessment  plan,  and 
to  fraternal  insurance;  but  in  either  case  the 
law  exacts  literal  compliance  with  the  war- 
ranty.—Kribs  V,  United  Order  of  Foresters,  177 
S,  W.  766. 

(B)  Hsttera  Relatlnir  to  Property  or  In- 
terest Iniiared. 

<e=328l  (Mo.App.)  Under  Rev.  St.  1909,  |  7030, 
fraudulent  overvaluation  by  insured  in  a  fire 
policy  is  not  available  to  insurer  as  a  defense 
to  an  action  on  the  policy. — Farber  v.  American 
Automobile  Ins.  Co.,  177  S.  W.  675. 
€=s>282  (Tex.Civ.App.)  Where  a  policy  holder 
stated  absolutely  that  he  owned  the  automobile 
destroyed,  the  insurer  is  not  bound  to  make  fur- 
ther inquiries  to  ascertain  whether  the  state- 
ment was  true. — Hamilton  v.  Fireman's  Fund 
Ins.  Co.,  177  S.  W.  173. 

€=s>287  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Cav.  St.  1914,  art.  4947,  held,  that  false 
statements  as  to  the  ownership  of  a  safe  and 
the  price  paid  for  It  were  no  defense  to  an  ac- 
tion on  a  burglary  policy,  in  the  absence  of 
proof  that  they  contributed  to  the  loss  or  were 
material  to  the  risk.— .SItna  Accident  &  Liability 
Co.  v.  White,  177  S.  W.  162. 

(O)  Hntters  Relstln^  to  Person  Insured. 

€=»297  (Tex.Civ.App.)  A  statement  by  insured 
as  to  his  habits  with  reference  to  intoxicants 
must  be  construed  as  to  his  habits  at  the  time  of 
his  application,  not  before  or  after. — Order  of 
United  Commercial  Travelers  v.  Simpson,  177 
S.  W.  169. 

X.  FORFEITURE  OF  POUCT  FOR 
BREACH  OF  PROMISSORT  WAB- 
RANTT,  COVENANT,  OB  CONDI- 
TION SUBSEQUENT. 

(B)   Matters   Relating   to   Property   or  In- 
terest  Inanred. 

«=3328  (Tex.Civ.App.)  In  view  of  Rev.  St  art 
5654,  held,  that  there  was  an  absolute  sale  of  an 
automobile,  avoiding^  a  policy  which  declared 
that  a  change  in  title  should  invalidate  it. — 
Hamilton  v.  Fireman's  Fund  Ins.  Co.,  177 
S.  W.  173. 

€=3335  (Tcx.Civ.Ai>p.)  Where  a  fire  insurance 
policy  required  the  insured  to  take  and  preserve 


in  a  fireproof  safe  an  inventory  of  the  inanred 
stock,  the  failure  to  preserve  such  inventory  or 
an  equivalent  thereof!  forfeits  the  insurance.— 
Royal  Ins.  Co.  v.  Okasaki,  177  S.  W.  200. 

Where  the  owner  of  an  insured  stock  of  goods 
negligently  left  his  inventory  outside  the  safe 
the  night  of  the  fire,  and  15  per  cent  of  it  was 
thereby  rendered  unintelligible,  there  can  be 
no  recovery. — Id. 

The  requirement  of  a  fire  insurance  pcdicj 
that  the  insured  shall  keep  a  set  of  books  show- 
ing his  business  ia  complied  with  where  the 
books  preserved  contain  a  complete  record  of 
the  business  though  the  journal  was  burned. 
—Id. 

XI.  ESTOPPEI.,  •WAXVEBL,  OB  AOBEE- 
BCENTS  AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

«=>390  (Tex.Civ.App.)  Under  the  direct  provi- 
sions of  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  4948,  an  insurance  company  cannot  defend 
on  the  ground  of  misrepresentations,  where  it 
did  not,  within  90  days  after  discovering  the 
falsity  of  the  representations,  give  notice  to 
plaintiff.— Order  of  United  Commercial  Travel- 
ers V.  Simpson,  177  S.  W.  169. 
®=3392  (Mo.App.)  Action  of  an  insurance  com- 
pany in  receiving  and  retaining  premiums  paid 
on  a  policy  lapsed  by  its  terms  for  nonpayment 
held  to  preclude  it  from  insisting  on  a  for- 
feiture.—Jaggi  V.  Prudential  Ins.  Co.  of  Ameri- 
ca. 177  S.  W.  1064. 

$=»392  (Tex.Civ.App.)  The  insurer's  failure  to 
cancel  a  policy  and  return  the  unearned  pre- 
mium held,  in  view  of  certain  knowledge,  to 
waive  forfeiture  of  the  policy. — Hamilton  T. 
Fireman's  Fund  Ins.  Co.,  177  S.  W.  173. 
€=>397  (Tex.Civ.App.)  Inspection  of  safe,  promr 
ise  to  pay  loss,  and  an  announcement  that 
the  loss  had  been  adjusted  held  to  constitute 
a  waiver  of  any  breach  of  warranty  by  the 
insured. — ^^tna  Accident  &  Liability  Co.  t. 
White,  177  S.  W.  162. 

Xn.  BISKS  AND  CAUSES  OF  LOSS. 

(B)  Inanrance   of  Property  and   Titles. 

€=»425  (Mo.App.)  A  policy  insuring  against 
theft  from  a  safe  entered  by  the  use  of  tools 
or  explosives  applied  to  the  outside  thereof 
held  not  applicable  where  the  only  force  was 
applied  to  the  frame  and  cash  box  within  the 
safe. — Frankel  v.  Massachusetts  Bonding  & 
Ins.  Co..  177  S.  W.  775. 

The  rule  for  construction  of  a  policy  against 
the  insurer  does  not  authorize  a  clause  against 
theft  by  force  applied  to  the  outside  of  a  safe 
to  be  construed  to  insure  against  theft  by 
force  applied  to  the  cash  box  within  the  safe. 
—Id. 

A  clause  insuring  against  theft  by  force  ap- 
plied to  a  safe  or  safes  cannot  be  construed 
to  apply  to  a  cash  box  within  the  safe  de- 
scribed in  the  particular  schedule. — Id. 

(B)   Aceldent   and   Bealtb  Inanrance. 

e=»45l  (Ky.)  A  clause  in  an  accident  insor- 
ance  policy  exempting  from  liability  for  injuries 
occurring  while  the  insured  is  insane  is  reason- 
able, not  forbidden  by  law,  and  not  contrary  to 
public  policy.— Interstate  Business  Men's  Ac- 
cident Ass'n,  of  Des  Moines,  Iowa,  v.  Atkinson, 
177  S.  W.  254. 

A  clause  in  an  accident  insurance  poucy  re- 
lieving the  company  from  liability  for  injuries 
received  while  the  msured  was  acting  in  viola- 
tion of  law  does  not  require  a  preceding  clause 
suspending  the  policy  during  the  insanity  of 
insured  to  be  limited  onbr  to  injuries  resulting 
from  acts  of  insured.— Id. 
®=9452  (Mo.App.)  Under  policy  insuring  against 
accident  while  'in  a  railway  car,"  insurer  held 
not  liable  where  insured  was  thrown  from  aa 
uninclosed  platform  of  railway  car. — SchmoU 
T.  Travelers'  Ins.  Co.,  177  S.  W.^IOS, 
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4=s>465  (Ky.)  A  clause  in  an  accident  insaraoce 
policy  exempting  the  insurer  from  liabilit}'  for 
injuries  occurring  while  the  insured  was  insane 
bars  recovery  for  suicide  while  he  was  so  in- 
sane as  not  to  understand  the  nature  of  his 
act. — Interstate  Business  Men's  Accident  Ass'n, 
of  Des  Moines,  Iowa,  v.  Atkinson,  177  S.  W. 
254. 

A  clause  in  an  accident  insurance  policy  ex- 
empting from  liability  for  injuries  occurring 
during  the  insanity  of  insured  differs  substanti- 
ally mtm  the  ordinary  suicide  clause,  which  does 
not  relieve  the  insurer  from  liability  where  the 
insured  was  so  insane  as  not  to  imderstand  the 
nature  of  his  act— Id. 

XnX.  EXTUWT  OF  I.OSS  AND  IJA- 
BIUTT  OF  INSUKEB. 

(A)  Marine  Inaavaiiee. 

€=>475  (Mo.App.)  Where  insurer  issued  new 
policy  describing  property  as  located  in  house 
to  which  it  was  to  be  moved,  policy  held  a 
valued  policy  in  the  new  location,  under  Rev. 
St.  1909.  f  7030.— Weston  v.  American  Ins.  Co., 
177  S.  W.  792. 

Under  Rev.  St.  1909,  g  7030,  insnred  house- 
hold goods  held  conclusively  presumed  to  have 
been  worth  one-fourth  mure  than  the  insurance, 
when  policy  was  executed,  but  any  subsequent 
loes  to  he  deducted.— Id. 

(B)   iBHiiranoe  of  Propertr  and  Title*. 

«=»500  (Mo.App.)  Rev.  St  1909,  J  7030,  estops 
insurer  issuing  a  valid  policy  from  disputing 
■valre  of  the  property,  but  fraudulent  represen- 
tations by  insured  as  to  value  made  as  induce- 
ment to  insurance  may  be  shown. — Farber  v. 
American  Automobile  Ins.  Co.,  177  S.  W.  675. 
Insurer  held  estopped  from  contradicting  a 
statement  uidorsed  on  a  policy  on  an  automobile 
as  to  the  actual  cost  thereof. — Id. 

(E)    Accident    and   Healtli   Imaarance. 

■®=»527  (Mo.App.)  Severance  of  thumb  and 
finger  two-eighths  and  three-eighths  of  an  inch, 
respectively,  below  articulation  of  metacarpo- 
phalangeal joints,  held  not  to  entitle  insured  to 
recover  for  loss  of  such  members  at  or  above 
such  joints.— Newman  v.  Standard  Accident 
Ins.  Co.,  177  S.  W.  803. 

An  accident  insurance  company  has  the  right, 
which  courts  must  enforce,  to  specify  in  policy 
that  payment  for  loss  of  a  member,  such  as  a 
thumb  or  finger,  shall  be  due  only  when  the 
severance  is  at  a  specified  point.— Id. 

XV.   ADraSTXEST  OF  I.OSS. 

«=572  (Tex.Civ.App.)  Where  neither  the  provi- 
sions of  a  fire  insurance  policy,  nor  the  agree- 
ment appointing  appraisers,  prescribed  the  pro- 
cedure before  them,  their  failure  to  give  notice 
of  the  hearing,  and  to  take  evidence,  does  not 
invalidate  their  award.— Orient  Ins.  Co.  of 
Hartford,  Conn.,  v.  Harmon,  177  S.  W.  192. 

An  award  of  insurance  appraisers,  subject 
to  the  common-law  rules  of  arbitration,  is  not 
void  for  failure  to  give  notice  and  hear  evidence, 
where  the  insurer  made  no  request  to  present 
evidence. — Id. 

An  umpire  selected  by  fire  insurance  apprais- 
ers held  authorized,  under  the  policy,  to  fix  an 
award  exceeding  that  by  either  appraiser,  where 
both  appraisers  agreed  thereto.— Id. 
®=>574  (Tex.Civ.App.)  In  an  action  on  an 
award  by  appraisers  appointed  under  a  fire 
insurance  policy,  proof  that  the  award  was 
void  for  a  reason  not  pleaded  does  not  defeat  re- 
covery.—Orient  Ins.  Co.  of  Hartford,  Conn.,  v. 
Harmon,  177  S.  W.  192. 

Where  the  award  of  fire  insurance  apprais- 
ers does  not  show  that  they  allowed  for  deprecia- 
tion, but  does  not  conclusively  show  that  they 


failed  to  make  such  allowance,  the  award  will 
be  sustained. — Id. 

An  award  by  fire  insurance  appraisers  will 
be  disturbed  only  where  fraud,  partiality,  mis- 
conduct, or  gross  mistake  is  shown. — Id. 

XVIX.   PAYMENT    OB    DI80HABGE, 

OONTBIBUTION,  AN]>  8UB- 

BOGATION. 

<&s>597  (Tex.Civ.App.)  Tinder  an  accident  in- 
surance policy  not  specifying  when  an  accrued 
indemnity  should  be  payable,  the  liability  ac- 
crues wlien  the  accident  occurs,  and  payment 
should  be  made  when  proof  of  this  liability  is 
made  to  the  insurer. — American  Nat.  Ins.  Co. 
V.  Fulghnm,  177  S.  W.  1008. 
<S=3598  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art  4977,  making  8  per  cent,  the  legal  interest 
on  sums  due  and  payable  under  written  con- 
tracts, interest  is  recoverable  upon  the  amount 
contracted  to  be  paid  in  an  insurance  policy. — 
American  Nat.  Ins.  Co.  t.  Fulghum,  177  S.  W. 
1008. 

Under  an  accident  insurance  policy  not  spec- 
ifying when  an  accrued  Indemnity  should  be 
payable,  the  liability  accrues  when  the  accident 
occurs,  and  payment  should  be  made  when 
proof  of  this  liability  is  made  to  the  insurer, 
and  interest  should  be  allowed  from  the  date 
such  proof  is  furnished. — Id. 
9s»602  (Mo.App.)  Insurer  held  not  liable  for 
penalty  for  vexatious  refusal  to  pay,  under 
Rev.  St  1909,  §  7068,  if  circumstances  would 
lead  a  prudent  man  in  good  faith  to  believe 
there  was  no  liability. — Weston  v.  American 
Ins.  Co.,  177  S.  W.  792. 

Facts  as  to  overvaluation  of  insured  property 
in  statements  and  proofs  of  loss  held  such  as 
to  arouse  suspicion  and  to  require  the  denial 
of  a  penalty  as  for  a  vexatious  refusal  to  pay. 
— Id. 

«s»602  (Tei.Civ.App.)  Rev.  St  1911,  art  4746, 
authorizing  a  recovery  of  12  per  cent  as  dam- 
ages and  attorneys'  fees,  held  nut  to  apply  to 
an  action  on  a  burglary  insurance  policy. — iQtna 
Accident  &  UabiUty  Co.  t.  White,  177  S.  W. 
162. 

xvra.  ACTIONS  on  fouoies. 

4=>646  (Mo.App.)  Plaintiff,  suing  on  accident 
policy,  has  the  burden  of  proving  that  the  cause 
of  death  was  violent  and  accidental,  but  be 
makes  a  prima  facie  case  by  showing  that  it  was 
violent ;  the  presumption  then  being  that  it  was 
accidental. — Schmohl  v.  Travelers'  Ins.  Co.,  177 
S.  W.  IIOS. 

$=9665  (Mo.App.)  In  an  action  on  a  policy  of 
fire  insurance,  evidence  held  to  support  a  jury's 
finding  that  the  house  in  question  was  destroy- 
ed in  furtherance  of  a  scheme  and  conspiracy 
to  defraud  insurance  companies. — Copeland  y. 
American  Cent  Ins.  Co.,  177  S.  W.  820. 
®=>665  (Mo.App.)  In  an  action  on  a  fire  in- 
surance policy,  evidence  held  to  sustain  a  find- 
ing that  a  sum  agreed  upon  between  plaintiff 
and  defendant's  adjuster  was  to  be  paid  in  full 
settlement  and  did  not  represent  the  actual 
cash  value  of  the  property  destroyed. — Sailors 
V.  Westchester  lire  Ins.  Co.,  177  S.  W.  1063. 
®=>665  (Tex.(jiv.App.)  In  an  action  on  an  ac- 
cident policy,  evidence  held  to  warrant  a  finding 
that  deceased  met  his  death  through  an  accident 
contemplated  by  the  terms  of  the  policy.— Order 
of  United  Commercial  Travelers  v.  Simpson, 
177  S.  W.  169. 

In  a  suit  on  an  accident  policy,  evidence  held 
to  warrant  a  finding  that  insured's  statement 
that  he  did  not  use  intoxicating  liquors  was 
not  a  misrepresentation. — Id. 
$=3665  (Tei.Civ.Apn.)  In  an  action  on  an  ac- 
cident policy  excepting  accidents  while  trying 
to  enter  a  conveyance  using  steam  as  a  mo- 
tive power,  evidence  held  not  to  sustain  a  v«r- 
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diet  for  plaintiff.— American  Nat.  Ing.  Co.  v. 
Fulghum,  177  S.  W.  1008. 
^=»666  (Tez.Civ.App.)  On  a  petition  claiming 
indemnity  specified  in  a  policy,  and  an  at- 
torney's fee,  and  the  12  per  cent,  damages  al- 
lowed by  Rev.  St.  1911,  art.  4746,  recovery  of 
interest  held  properly  denied. — American  Nat. 
Ins.  Go.  V.  Fulghum,  177  S.  W.  1008. 
^=>668  (Mo.App.)  Whether  one  procuring  in- 
surance on  an  automobile  made  false  representa* 
tions  of  a  material  fact  as  au  inducement  to  the 
insurance  heJd  tor  the  jury. — Farber  v.  Ameri- 
can Automobile  Ins.  Co.,  177  S.  W.  675. 
^=>668  (Mo.App.)  Where  there  is  substantial 
evidence  that  insurer  hLs  waived  the  forfeiture 
clause  in  a  life  policy,  the  question  is  for  the 
jury. — Jaggi  r.  Prudential  Ins.  Co.  of  America, 
177  S.  W.  1064. 

The  question  of  vexatious  delay  of  an  insurer 
in  paying  a  loss,  subjecting  it  to  statutory  lia- 
bility for  damages  and  attorneys'  fee  held  for 
the  jury  only  when  the  facts  and  circumstances 
justify  inference  that  the  refusal  was  vexatious. 
—Id. 

Allowance  to  plaintiff  of  an  attorney's  fee, 
under  Rev.  St  1909,  6  7068,  for  veiaUous  fail- 
ure to  pay  a  loss,  held  for  Uie  jury. — Id. 
^=3668  (Tez.Civ.App.)  In  an  action  on  an  ac- 
cident policy,  the  question  of  cause  of  death  is 
for  the  jury,  where  no  one  witnessed  it — Order 
of  United  Commercial  Travelers  v.  Simpson,  177 
S.  W.  169. 

XX.   MTTTTTAL   BENEFIT   INSTJRAMOE. 
lA.)  Corporations  Rnd  ABaocIatlonB. 

€=9687  (Mo.App.)  Whether  a  life  insurance 
contract  is  on  the  assessment  plan  or  is  a  cer- 
tificate of  a  fraternal  benefit  society  depends 
on  the  terms  and  character  of  the  contract. — 
Kribs  V.  United  Order  of  Foresters,  177  S.  W. 
766. 

Under  the  by-laws  of  a  fraternal  insurance 
order,  and  contract  of  insurance,  the  insurance 
held  on  the  assessment  plan  within  Rev.  St 
1909,  i  6950,  and  not  within  section  6962.— Id. 

(B)  Tlie  Contract  la  General. 

i3=»723  (Mo.Ann.)  Statute  declaring  that  state- 
ments by  applicant  for  life  insurance  shall  be 
regarded  as  representations,  relates  alone  to  in- 
surance on  the  stipulated  premium  plan,  while 
the  doctrine  of  warranty  applies  to  insurance 
on  assessment  plan,  and  to  fraternal  insurance ; 
but  in  either  case  the  law  exacts  literal  com- 
pliance with  the  warranty. — Kribs  v.  United 
Order  of  Foresters.  177  S.  W.  766. 

Statement  by  a^nlicant  for  life  insurance  that 
he  had  never  l)een  rejected  by  any  physician, 
company,  or  association  held  false,  where  he 
had  been  rejected  by  a  fraternal  benefit  society 
or  its  physician. — Id. 

€s>724  (Mo.App.)  False  statements  written  by 
insurer's  physician  over  the  signature  of  an  ap- 
plicant held  not  breach  of  warranty  to  avoid 
the  insurance. — Kribs  v.  United  Order  of  For- 
esters, 177  S.  W.  766. 

$=»726  (Tenn.)  Insurance  contract  susceptible 
of  two  interpretations  held  to  be  given  that  in- 
terpretation sustaining  the  claim  of  the  policy 
holder.— Laue  v.  Grand  Fraternity,  177  S.  W. 
941. 

(D)  Forfeiture  or  Saspenslon. 

€=»748  (Tenn.)  Under  provisions  of  constitu- 
tion made  part  of  benefit  certificate,  certificate 
held  not  forfeited  by  member's  temporary  so- 
journ outside  the  territory  to  which  residence 
was  restricted. — ^Laue  v.  Grand  Fraternity,  177 
S.  W.  941. 

€=»7S3  (Tenn.)  Where  society  wrongfully  de- 
clared benefit  certificate  forfeited  and  refused 
to  accept  dues,  tender  thereof  held  to  keep  the 
members  rights  alive. — Laue  t.  Grand  Frater- 
nity, 177  S.  W.  941. 

4=>756  (Tenn.)  Under  constitution  of  fraternal 
society,  president  or  secretary  held  to  have  no 


authority  to  suspend  member,  and  letter  from 
secretary  to  local  lodge  directing  lodge  not  to 
receive  dues  did  not  suspend  him. — Laue  v. 
Grand  Fraternity,  177  S.  W.  J41. 

(E!)    Beneflclarlea    and    Benelta. 

«=>788  (Mo.App.)  Under  Rev.  St  1909,  8  6945, 
declaring  suicide  of  insured  no  defense,  and  sec- 
tion 6962,  exempting  fraternal  beneficiary  as- 
sociations, a  foreign  benefit  association,  issaing 
policy  excepting  suicide,  when  it  had  not  com- 
plied with  the  state  laws,  and  afterwards  com- 
plying with  them,  held  not  entitled  to  the  ex- 
emption.—Schmidt  v.  Supreme  Court,  United 
Order  of  Foresters,  177  S.  W.  706. 

(F)  Aetloaa  for  Benefits. 

®=>82l  (Tenn.)  Dues  under  benefit  certificate 
which  society  refused  to  accept  held  to  be  de- 
ducted from  the  amount  recoverable  on  the  cer- 
tificate.—Laue  V.  Grand  Fraternity,  177  S.  W. 
041. 

INTENT. 

See  Contracts,  «=»147;  Homicide,  «=»86,  2e&, 
292;  Sales,  «=»8;  Statutes,  «=»207 ;  Weap- 
ons, 9=»7. 

INTEREST. 

See  Accord  and  Satisfaction,  ®=»7;  Bills  and 
Notes,  9s>92 ;  Costs,  €s»169 ;  Insurance, 
«=>598,  666;  Partition,  «=>114:  Tender, 
4=s>14;  Usury;  Vendor  and  Purchaser,  ^=> 
285;   Wills,  «=»734. 

INTERPLEADER. 

n.  PB0CXEDINO8  AMD  KEUEF. 

4=»33  (Mo.App.)  Where  interpleader  was  with- 
in the  jurisdiction  of  the  circuit  court  the  par- 
ties were  l)efore  it,  the  fund  in  its  custody,  and 
the  point  decided  within  the  issues,  it  had  juris- 
diction to  appoint  a  commissioner  to  sell  the 
property  and  hold  the  proceeds. — Giiawold  ▼. 
Haas,  177  S.  W.  728. 

INTERPRETERS. 

See  Oiminal  Law,  «=>539. 

INTERSTATE  COMMERCE. 

See  Carriers,  ®=»11,  218;  Commerce,  9s>8, 
27;  Courts,  <e=»372;   Pleading,  <S=»367. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Landlord  and  Tenant,  ®=>105,  134. 

IV.   UCENSES  AlTD  TAXES. 

<S=>89  (Ky.)  Under  Ky.  St  S  2.557.  city  board 
of  council  held  to  have  discretion  to  refuse 
liquor  licenses  pending  appeal  in  contest  of 
election  under  the  county  unit  law. — Nunan  y. 
City  of  Winchester,  177  S.  W.  233. 

VIII.   OBIMINAI.  PBOSECimOMS. 

€=3236  (Tex.Cr.App.)  Evidence  held  to  support 
conviction  for  unlawfully  selling  intoxicating 
liquors,  witness'  statement  that  the  year  the 
whisky  was  purchased  was  1904  being  clearly 
inadvertent.— Hart  v.  State,  177  S.  W.  1175. 
€=>238  (Tex.Cr,App.)  Where  vritness  testified 
positively,  and  accused  denied,  that  sale  of 
whisky  was  made,  held,  that  there  was  a  que»- 
tion  for  the  jury.— Hart  v.  State,  177  S.  W. 
1175. 

«ss>242  (Tenn.)  Under  Acts  1905,  c.  422,  %  1. 
relating  to  the  unlawful  purchase  of  intoxicat- 
ing liquor  and  Const  art  6,  §  14,  relating  to 
fines,  court  held  to  have  discretion  as  to  whether 
imprisonment  should  be  asses8ed.^^tate  t. 
White,  177  S.  W.  478. 
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INVENTORY. 

See  Insarance,  ^s»335. 

IRRIGATION. 

See  Statatea,  ^=>64;  Waters  and  Water  Oours- 
es,   <8=>232. 

JITNEYS. 

See  Licenses,  4=»6. 

JOINDER. 

See  Appeal  and  Error,  $=3916. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOURNALS. 

See  Statutes,  <S=>285. 

JUDGES. 

See  Counties,  <3=>20&;  Crimmal  Lew,  «=3655, 
1092;  Elections.  «=3l26;  Justices  ol  the 
Peacew 

JUDGMENT. 

See  Account  Stated,  9=320;  Appeal  and  I^ror; 
Bail,  <S=93:  Counties,  «=>20C;  Criminal 
I>4w.  <S=>595;  Divorce,  <g=»245,  303,  326; 
Ejectment,  «=s>114;  Elections,  ®=>303:  Emi- 
nent Domain,  9=»308 ;  Execution ;  Insane 
Persons,  €=>94;  Judicial  Sales;  Justices  of 
the  Peace,  «=9l22.  164;  Lis  Pendens,  «=»25; 
Partnership,  «=»2o0;  Qnieting  Title,  «=>52; 
Trusts,  «=>140,  201. 

I.  NATURE  AND  E8SEimAI.8  IN 
OENEBAI.. 

«=>I7  (Mo.)  Where,  under  Rev.  St.  1880,  §! 
2022,  2020,  an  affidavit  of  service  by  an  officer  of 
a  foreign  state  was  not  filed,  showlDgr  service  on 
nonresident  defendants,  a  decree  for  the  sale  of 
trust  lands  held  void.— Cauitain  t.  Mississippi 
Valley  Trust  Co.,  177  S.  W.  628. 
^»I8  (Mo.)  Action  of  parties  to  suit  in  chang- 
ing it,  by  agreement,  from  injunction  against 
trespass  to  one  to  quiet  title,  by  abandoning  the 
petition  and  trying  it  on  the  answer  and  reply, 
held  to  render  the  jud^ent  invalid  for  lack  of 
a  petition  to  support  it,  thereby  depriving  the 
court  of  jurisdiction  of  the  subject-matter. — 
MarshaU  v.  Reddiek,  177  S.  W.  381. 
^=>IS  (Tei.Civ.App.)  In  trespass  to  try  title, 
a  petition,  describing  the  property  generally  as 
the  property  of  an  irrigation  company,  is  in- 
sufficient to  support  a  judgment  without  extrin- 
sic evidence  identifying  the  property.— Welles 
T.  Arno  Co-operative  Irr.  Co.,  177  S.  W.  985. 
tf=>2!  (Tei.Civ.App.)  A  decree  awarding  to 
individuals  the  control  and  possession  of  prop- 
erty of  an  irrigation  company  and  restraining 
the  holders  of  the  majority  of  the  stock  from 
Toting  it  held  indefinite  and  uncertain  and  in- 
capable of  i>erformance. — Arno  Co-operative 
Irr.  Co.  V.  Pugh,  177  S.  W.  991. 

VI.   ON  TRIAI.  OF  ISStJES. 

(C)  Conformitr    to    Proceaa,    Pleadlnv*> 
Proofs,  ana  Verdict  or  FtndinHTs. 

4=3248  (Ky.)  The  plaintiff  in  a  suit  at  law  se- 
lects bis  own  cause  of  action  and  must  succeed 
upon  it  if  he  succeeds  at  all. — Ballard  &  Ballard 
Co.  V.  Durr,  177  S.  W.  445. 
9=>25l  (Tex.Oiv.App.)  A  decree  adjudicating 
title  to  lands  concerning  which  no  issue  was 
raised  in  the  pleadings  is  erroneous. — Arno  Co- 
operative Irr.  Co.  V.  Pugh.  177  S.  W.  991. 
9s>25l  (Tex.Civ.App.)  That  the  description  in 
a  judgment  for  plaintiff  in  trespass  to  try  title 


■  did  not  conform  to  its  plendings  held  not  to  re- 
quire a  reversal,  where  defendants  filed  a  crosS"- 
action  putting  in  controversy  the  title  to  addi- 
tional land,  and  the  court  decreed  that  they 
take  nothing  in  their  cross-action. — Bundick  v. 
Moore-Cortes  Canal  Co.,  177  S.  W.  1030. 

<&=>256  (Tex.Civ.App.)  Where  a  special  verdict 
is  returned,  the  court  must  enter  judgment  in 
accordance  therewith,  however  erroneous  such 
verdict  may  appear;  for  a  judgment  must  con- 
form to  the  verdict— Pyron  v.  Hodges,  177  S. 
W.  508. 

In  broker's  action  for  commission  on  a  sale  of 
a  hotel,  which,  by  contract,  was  not  payable 
unless  the  pnrcnase-money  notes  were  paid,  find- 
ing that  such  notes  were  "paid  in  full"  held 
to  mean  "canceled"  on  rescission  of  the  sale, 
so  as  to  render  proper  the  entry  of  judgment  for 
the  defendant— Id. 

^^256  (Tex.Civ.App.)  A  judgment  in  trespass 
to  try  title  will  not  be  reversed  as  not  support- 
ed by  the  verdict,  where  it  appears  thsit  both 
parties  attempted  to  put  in  issue  the  title  to 
the  land  described  in  the  judgment,  but  made 
a  mistake  as  to  the  length  of  a  line.— Bundick 
V.  Moore-(3orte8  Canal  Co.,  177  S.  W.  1030. 

(D)   Arrest  of  Jndsment. 

4ss»262  (Mo.App.)  In  an  action  against  ■  no- 
tary for  fraud  in  exchanging  deed  to  nonex- 
istent lands  for  those  of  plaintiff's  intestate, 
fact  that  deed  given  by  defendant,  at  request  of 
intestate,  was  to  her  daughter,  held  no  ground 
for  granting  defendant's  motion  in  arrest  on 
ground  th^t  plaintiff  was  not  real  party  in  in- 
terest—O'Malley  v.  Musick,  177  S.  W.  749. 

VH.  ENTRY.    RECORD.    AND    DOCK- 
ETINO. 

€=>273  (Ark.)  In  action  to  set  aside  judgment 
against  garnishee,  court  held  not  to  have  erred 
in  entering  judgment  nunc  pro  tunc  against 
principal  defendant ;  it  having  waived  notice 
by  appearing  and  objecting.— Citizens'  Bank  of 
Mammoth  Spring  v.  Commercial  Nat  Bank  of 
Chicago,  111..  177  S.  W.  21. 

The  entry  of  a  nunc  pro  tunc  judgment  after 
the  expiration  of  the  term  at  which  the  judg- 
ment was  rendered  should  be  made  with  cau- 
tion.— Id. 

The  court  has  authority  to  correct  its  record 
by  the  entry  nunc  pro  tunc  of  a  judgment  ren- 
dered at  a  former  term. — Id. 

A  nunc  pro  tunc  order  is  intended  to  make 
the  record  reflect  what  actually  occurred,  and 
it  may  not  be  used  to  record  what  should  have 
been,  but  was  not  done. — Id. 

<S=>273  (Ark.)  Testimony  held  sufficient  to  sup- 
port the  court's  finding  in  denying  a  motion  to 
enter  a  nunc  pro  tunc  judgment  of  dismissal,  as 
against  one  of  the  parties.— Sloan  v.  Williams. 
177  S.  W.  427. 

The  court  may,  at  any  subsequent  term,  cor- 
rect its  record  by  a  nunc  pro  tunc  entry  of  a 
judgment  rendered  at  a  former  term. — Id. 

The  object  of  a  nunc  pro  tunc  entry  is  to 
make  the  record  speak  the  truth,  and  it  cannot 
be  made  to  revise  a  judgment  or  correct  judi- 
cial mistakes. — Id. 

While  the  evidence  to  warrant  a  nunc  pro 
tunc  entry  should  be  clear  and  satisfactory, 
parol  testimony  alone  may  warrant  such  entry 
if  of  a  satisfactory  character. — Id. 

IX.  OPENING  OR  VACATING. 

€=>375  (Ark.)  An  allegation,  in  a  suit  to  con- 
demn property  for  nonpayment  of  taxes,  that  the 
owner  is  unknown,  although  untrue,  is  not  a 
fraud  upon  the  court,  in  olitaining  a  judgment, 
and  gives  it  jurisdiction  to  proceed  against  th« 
property. — Cassady  v.  Norris,  177  S.  W.  lO. 
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X.  EQUITABLE  BELIEF. 
(A)   Nature   of  Remedy  and  Grounds. 

®=>4I9  (Ark.)  A  mit  to  set  aside  a  jadgment 
and  decree  of  sale  of  property  for  delinquent 
taxes  on  the  ground  of  want  of  service  of  plain- 
tiff coold  not  be  maintained,  where  the  decree 
of  condemnation  recited  due  service  by  publi- 
cation.—Cassady  V.  Norris,  177  S.  W.  10. 
4s>44l  (Mo.)  A  fraud  for  which  a  judgment 
may  be  vacated  or  enjoined  in  equity  must  be  in 
the  procurement  of  the  Judgment,  not  in  the 
cause  of  action.— Wolf  v.  Brooks,  177  S.  W.  337. 
«=>443  (Ark.)  A  decree  of  sale  of  real  estate 
for  nonpayment  of  taxes  cannot  be  set  aside  for 
fraud,  on  tbe  ground  that  the  owner  was  pro- 
ceeded against  as  an  unknown  owner;  tbe  fraud 
not  being  extrinsic  to  the  decree.— Casaady  v. 
Norris,  177  S.  W.  10. 

(B)  JvrladletloB  and  FroceedlnK*. 

«=3456  (Mo.)  Where,  under  Rev.  St.  1889,  §| 
2022,  2029,  an  affidavit  of  service  by  an  officer 
of  a  foreign  state  was  not  filed,  showing  service 
on  nonresident  defendants,  a  decree  for  the  sale 
of  trust  lands  held  void  and  an  action  to  set 
aside  the  judgment  not  subject  to  limitations. — 
Capitain  v.  Mississippi  Valley  Trust  Co.,  177 
S.  W.  628. 

®=»4€0  (Mo.)  A  petition  for  equitable  relief 
against  a  judgment  quieting  titJe  held  to  allege 
fraud  in  the  cause  of  action  and  not  in  procur- 
ing the  judgment  so  as  to  be  bad  against  de- 
murrer.—Wolf  V.  Brooks,  177  S.  W.  337. 

XIH.   MEBGEB  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)   Jadffmenta   Operative  as  Bar. 

®==>562  (Mo.Aj>p.)  A  suit  upon  the  same  cause 
of  action  as  that  of  a  previous  litigation  is 
not  barred  by  the  former  judgment,  unless  such 
adjudication  was  on  tbe  meritB.--0'MaUey  t. 
Musick.  177  S.  W.  749. 

(B)   Causes  of  Action  and  Defenses  Mere* 
ed,  Barred,  or  Conclnded. 

$=9585  (Mo.App.)  Judgment  for  defendant  on 
account  of  special  statute  of  limitations,  in  ac- 
tion by  plaintiff's  intestate  against  notary  and 
sureties  on  bond  for  taking  of  false  acknowl- 
edgment held  not  to  estop  plaintiff  suing  no- 
tary for  fraud  practiced  on  intestate  in  ex- 
change of  lands  in  which  false  acknowledgment 
was  taken.— O'Malley  v.  Musick,  177  S.  W.  749. 
$s>588  (Mo.App.)  A  judgment  reversing  a 
judgment  for  plaintiff  because  but  one  ground  of 
negligence  was  pleaded,  while  the  evidence 
showed  the  injury  might  have  resulted  from  ei- 
ther or  both  of  two  grounds,  held  not  a  conclu- 
sive adjudication  that  the  injury  was  not  the 
result  of  the  negligence  pleaded. — MuJlery  v. 
Missouri  &  Kansas  Telephone  Co.,  177  S.  W. 
1098. 

€=3592  (Mo.App.)  Plaintiff's  suit  for  fraud  up- 
on his  intestate  by  a  notary  in  an  exchange  of 
lands,  brought  after  tbe  intestate  had  lost 
judgment,  though  a  special  statute  of  limita- 
tions, against  such  notary  and  the  sureties 
on  his  bond  for  the  taking  of  a  false  acknowl- 
edgment, held  not  a  splitting  of  a  single  de- 
mand.—O'Malley  V.  Musick,  177  S.  W.  749. 
$=9597  (Ark.)  Railroad's  plea  of  res  judicata 
to  action  b^  injured  passenger  to  recover  for 
loss  of  earning  capacity  and  time  not  sued  for 
in  first  action,  held  properly  sustained. — Hy- 
drick  y.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  177  a. 
W.  5. 

XIV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(A)   Jadarments    Coacinslire  In    General. 

$=3641  (Tex.Civ.App.)  An  order  of  a  referee  in 
bankruptcy  declaring  that  the  original  sub- 
scribers to  stock  were  liable  for  sums  unpaid, 
and  that  the  trustee  might  maintain  suit  there- 


for, is  a  mere  administrative  order  authoriDng 
the  trustee  to  fik  suit— Rich  v.  Park,  177  S. 
W.  184. 

(B)  Persoaa  Coaeladcd. 

$=»672  (Ark.)  Bondsmen  for  purchaser  at  par- 
tition sale,  who  had  themselves  substituted  In 
his  place,  and  procured  a  deed,  and  took  pos- 
session, held  in  no  positicm  in  a  collateral  pro- 
ceeding to  repudiate  the  sale  because  of  claims 
against  the  deceased  owner.— <xreen  t.  Uolzer, 
177  S.  W.  903. 

$=>684  (Tex.Civ.App.)  D^endant's  secret  at- 
tornment to  his  codefendant  held  not  to  become 
the  basis  of  any  title  by  limitations  which  he 
himself  could  not  assert  under  Rev.  St.  1911, 
art.  7758.— Shaw  t.  Tbompsoa  Bros.  Lumber 
Co.,  177  S.  W.  674. 

$=>707  (Ark.)  Decision  on  appeal  from  order 
confirming  sale  under  foreclosure  decree  k«M 
not  to  affect  rights  of  mortgagor  against  pur- 
chaser at  execution  sale  to  satisfy  deficiency 
judgment  or  rights  of  the  purchaser. — Smith  v. 
First  NaL  Bank  of  De  Witt,  177  S.  W.  895. 

(C)  Matters  Conclnded. 

$=3713  (Ark.)  If  garnishee  paid  fund  to  pMn- 
tiff  before  appeal  by  intervener,  held  that  tbia 
should  have  been  presented  in  circuit  court,  and 
judgment  therein  against  it  was  conclusive. — 
Citizens'  Bank  of  Mammoth  Spring  v.  Commer- 
cial Nat.  Bank  of  Chicago,  111.,  177  S.  W.  2L 

$=>7I3  (Ark.)  In  suit  by  purchasers  to  set  aside 
partition  sale,  held  that  the  contention  that 
estate  of  former  owner  was  being  administered 
and  claims  had  been  allowed  should  have  been 
presented  in  the  partition  suit,  and  judgment  in 
the  partition  suit  was  conclusive. — Green  v.  Hol- 
zer,   177   S.  W.  903. 

$=720  (Ky.)  In  action  for  polluting  stream, 
evidence  that  secretary  of  board  of  health  had 
no  authority  to  direct,  and  city  clerk  no  au- 
thority to  authorize,  connection  with  city  sewer, 
held  properly  excluded  in  view  of  former  judg- 
ment—Kraver  V.  Smith,  177  S.  W.  288. 

$=>729  (Tex.CSv.App.)  An  order  of  a  referee 
finding  subscribers  to  the  stock  of  an  insolvent 
corporation  liable  on  their  contracts  held  not 
a  conclusive  adjudication.— Rich  v.  Park,  177 
S.  W.  184. 

$=>73 1  (Tex.Giv.App.)  An  order  of  a  referee  in 
bankruptcy  finding  stockholders  liable  on  their 
subscriptions  held  not  conclusive  as  against  de- 
fenses raisedL^but  not  disposed  ol— Rich  v. 
Park,  177  S.  W.  184 

XV.  LIEN. 

$=3795  (Ma)  Where  a  decree  canceled  a  trust 
deed  and  gave  the  beneficiary  a  lien  on  the  prop- 
erty for  the  amount  due  him,  that  lien  be<%me 
dormant  after  three  years  under  Rev.  St  1900, 
i  2125.— Hill  V.  Arnold,  177  S.  W.  343. 

If  a  mortgage  lien  becomes  merged  in  a  de- 
cree canceling  the  deed  of  trust  but  giving  the 
beneficiary  a  lien,  that  lien  becomes  dormant  at 
tbe  time  limited  for  the  judgment  lien.— Id. 

JUDICIAL  NOTICL 

See  Evidence^  $=»6-33. 

JUDICIAL  SALES. 

See  Trusts,  $=»201. 

$=>6I  (Tex.Civ.App.)  A  description  In  B  ahop- 
iS's  deed  is  suflicient  if  it  may  be  made  certain 
by  extrinsic  evidence  identifying  the  property.— 
Welles  V.  Arno  Co-operative  Irr.  Co.,  177  3. 
W.  985. 
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JURY. 

See  Appeal  and  Error.  «s»170,  990:  CMminal 
r«w.  «=»857, 1090, 1001, 1166%,  U68;  Trial, 
«s>362. 

H.  KIOHT  TO  TSIAX  BY  JXTKY. 

«=»24  (Tenn.)  Tn  Acts  1906,  c.  422,  §  1,  pun- 
ishing sales  of  liqnor  near  a  sclioolhouBe  by  a 
fine  of  not  less  than  $10  or  more  than  $100, 
at  the  discretion  of  the  court,  the  word  "court 
includes  the  jury,  so  that  provision  for  fine 
does  not  violate  Const-  art.  6,  S  14,  requiring 
fine  of  more  than  $50  to  be  assessed  by  jury. — 
State  V.  White,  177  S.  W.  478. 
4=>25  (Mo.App.)  In  civil  cases  a  jury  must  be 
demanded  or  the  right  to  a  trial  thereby  will 
be  waived. — Walker  v.  Modem  Woodmen  of 
America,  Camp  No.  6111,  177  S.  W.  331. 
<3=>28  (Mo.App.)  Under  Rev.  St.  1909,  §§  1968. 
1970,  relating  to  jury  trials,  and  to  a  waiver 
thereof,  record  entry  that  matters  in  issue  were 
submitted  to  the  court  sitting  without  a  jury 
held  to  ahow  waiver  of  right  to  jury  trial. — 
Walker  v.  Modern  Woodmen  of  America,  Camp 
No.  5111,  177  S.  W.  331. 

^=328  (Mo.App.)  Recital  in  judgment  Jield  to 
show  sufficiently-  a  waiver  of  a  jury  trial,  where 
the  point  was  first  raised  on  appeal. — Keyser  v. 
Hays,  177  S.  W.  335. 

4=334  (Mo.)  Const,  art.  2,  8  28,  preserving 
the  right  to  trial  by  jury,  does  not  prevent  the 
court  from  sustaining  a  demurrer  to  the  evi- 
dence, where  it  is  insufficient  to  sustain  a  ver- 
dict for  plaintiff.— Smith  v.  Glynn,  177  S.  W. 
848. 

m.  QUAUFIOATZONS   OF  XIJROBS 
AND  EXEBIPTIONS. 

4=»40  (Tex.Cr.App.)  A  Juror  whose  hearing  in 
one  ear  was  defective,  but  who  heard  the  ques- 
tions asked  him  on  examination  without  ap- 
parent difficulty,  was  properly  accepted,  where 
the  court  stated  that  he  would  place  him  so 
that  he  could  hear  everything.— Myers  v.  State, 
177  S.  W.  1167. 

<S=>43  (Tex.Cr.App.)  The  fact  that  a  juror  was 
a  naturalized  German-American  citizen,  who 
might  not  understand  the  meaning  of  some 
words  of  the  EngUsh  language,  although  he  ap- 
peared to  understand  questions  asked  on  his 
examination,  did  not  disqualify  him  from  jury 
service.— Myers  v.  State,  177  S.  W.  1167. 

V.  OOMPETENCT  OF  J1TROB8.  OHAI.. 
I.ENOE8.  AND   OBJECTIONS. 

®=»97  (Mo.App.)  Excusing  of  jurors  merely  be- 
cause they  were  acquainted  with  or  had  been 
neighbors  of  counsel  for  defendant  held  reversi- 
ble error.— Gardner  v.  Metropolitan  St  Ry.  Ca, 
177  S.  W.  737. 

9=>99  (Tex.Cr.App.)  A  juror  who  had  heard 
people  talking  about  the  homicide  since  being 
summoned  on  the  venire,  and  on  several  occa- 
sions while  attending  court,  was  properly  ex- 
cused.—Myers  V.  State,  177  S.  W.  1167. 
«=>I03  (Tex.Or-App.)  A  juror,  who  testified 
that  from  what  he  had  heard  and  read  about  the 
homioide  he  had  a  fixed  opinion  which  it  would 
take  pretty  strong  evidence  to  remove,  was 
properly  excused  on  challenge. — Myers  v.  State, 
177  8.  W.  1167. 

Jurors  held  not  incompetent  because  of  formed 
opinion  as  to  the  defendant's  guilt  or  innocence. 
—Id. 

A  jaror,  who  knew  nothing  of  the  homicide, 
except  what  he  had  read  in  one  newspaper,  and 
who  had  never  heard  any  remarks  about  the 
case  or  expressed  any  opinion  about  it,  and 
whose  impression  would  not  influence  him,  was 
competent— Id. 

4=>I08  (Tex.Or.App.)  In  prosecution  for  mur- 
der, jBiTors  held  properly  excused,  by  reason  of 


their  convictions  against  imposing  the  death 
penalty.— Myers  v.  State,  177  S.  W.  1167. 
«=3>l  10  (Mo.)  Accused  Aeld  to  waive  any  rights 
to  a  jury  selected  from  a  list  made  by  the 
county  court  and  not  from  talesmen  summoned 
by  elisors.— State  v.  Pleake,  177  S.  W.  365. 

JUSTICES  OF  THE  PEACL 

See  Criminal  Law,  «s>273. 

in.   OIVIX.    JURISDICTION    AND    AV- 
THORITT. 

<8=>44  (Ark.)  Under  Kirby's  Dig.  J  5385,  the 
amount  remitted  from  a  note  by  the  holder 
may  be  deducted  from  the  principal,  so  as  to 
give  tlie  justice  jurisdiction  Under  Const  art.  7, 
I  40,  and  Kirby's  Dig.  g  4552.— Adair  v.  Quin- 
cy  Stove  Mfg.  Co.,  177  S.  W.  900.     , 

A  creditor  can  bring  an  action  before  a  jus- 
tice of  the  peace  for  less  than  the  amount  due, 
remitting  the  balance  to  bring  the  case  within 
the  justice's  jurisdiction.— Id. 
iS=»47  (Mo.)  A  judgment  of  a  justice  of  the 
peace  for  delinquent  taxes  is  void,  and  no  title 
passes  by  a  sheriff's  deed  based  thereon.— Buford 
V.  Moore,  177  S.  W.  865. 

IT.  PAOGEDimE  IN  CIVIL   OASES. 

$=»84  (Mo.)  After  a  motion  to  quash  the  sum- 
mons and  dismiss  on  the  ground  that  there  had 
been  no  service  on  defendant,  the  jurisdiction  of 
his  person  was  complete  hj  bis  appearance  in 
the  justice's  court  at  the  trial,  by  talcing  an  ap- 
peal under  Rev.  St  1909,  $  7668,  and  going 
voluntarilv  into  the  circuit  court — Lesan  Adver- 
tising Oo."v.  Castleman,  177  S.  W.  697. 
4=»87  (Ark.)  Garnishee,  admitting  possession 
of  fund,  held  not  relieved  of  liability  to  inter- 
vener by  paying  it  to  plaintiff  after  dismissal 
of  interplea  and  before  appeal  by  intervener.— 
Citizens  Bank  of  Mammoth  Spring  v.  Commer- 
cial Nat  Bank  of.  Chicago,  111.,  177  S.  W.  21. 
4=>I00  (Ark.)  In  an  action  on  a  duebill  binding 
defendant  to  pay  out  of  the  first  money  received 
for  specified  work,  it  was  proper  under  the 
statement  filed,  to  show  that  he  had  received 
money  for  the  work.— Nutt  v.  Fry,  177  S.  W. 
1137. 

4=9 1 06  (Mo.)  Motion  to  dismiss  suit  on  ground 
that  justice,  before  rendering  judgment,  wanton- 
ly and  unlawfully  struck  out  part  of  the  state- 
ment filed  by  plaintiff,  without  showing  the 
cause  or  circumstances,  or  whether  it  was  done 
in  the  exercise  of  right  of  amendment  under  Rev. 
St  1909,  J  7466,  held  to  show  no  ground  for 
reversal. — ^Lesan  Advertising  Co.  v.  Castleman, 
177  S.  W.  597. 

«=3|22  (Tex.Civ.App.)  Under  Rev.  St  1011, 
art.  2374,  a  default  judgment  cannot  after  the 
expiration  of  ten  days,  be  set  aside  by  a  justice 
of  the  peace.— Irwiu  v.  Cunningham,  177  S.  W. 
966. 

V.  BSVIEW   or  PBOCHBEDINOS. 
(A)  Araeal  mmii  Brror. 

«=>I4I  (TexCiv.App.)  The  appellate  jurisdic- 
tion of  the  county  court  cannot  exceed  the  ju- 
risdiction of  the  justice's  court  from  which  file 
appeal  was  taken.— St.  Louis  Southwestern  Ry. 
(Jo.  of  Texas  v.  Berry  &  Slauter,  177  S.  W. 
1187. 

Where  the  justice  of  the  i>eace  had  no  juris- 
diction of  the  cause  of  action  the  county  court 
on  appeal  acquired  none. — Id. 
4=>I45  (Tex.Civ.App.)  Plaintiff  filing  a  peti- 
tion in  county  court  on  appeal  from  a  justice's 
court  may  not  remit  part  of  the  demand,  au- 
thorizing recovery  of  more  than  $200,  to  $200. — 
St  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Berry  &  Slauter,  177  S.  W.  1187. 
4=3160  (Mo.App.)  Sworn  return  of  service  of 
notice  of  appeal  to  circuit  court  from  justice's 
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judgment,  made  by  private  person,  is  only  prima 
facie  evidence  of  service,  and  may  be  contradict- 
ed.— Hoffman  Broa.  Piano  C!o.  v.  Morris,  177 
S.  W.  320. 

Motion  in  circuit  coort  to  affirm  justice's  jadg- 
ment  because  of  want  of  proper  notice  of  ap- 
peal presents  issue  oJf  fact,  and  the  court  may 
near  evidence  thereon.— Id. 

I>efect  in  notice  of  appeal  from  justice's  judg- 
ment, describing  defendant  as  "Mrs.  J.  B,  il.," 
instead  of  "Mrs.  A.  J.  M.,"  is  fatal.— Id. 
«8=>I60  (McApp.)  Under  Rev.  St.  1900  |i 
7582,  7584,  relative  to  notice  of  appeal  from 
justice  court,  actual  Icnowledge  that  the  appeal 
bad  been  taken  held  not  the  equivalent  of  no- 
tice, and  evidence  of  such  knowledge  was  prop- 
erly disregarded. — Daugherty  v.  Perky,  177  S. 
W.  780. 

Under  Rev.  St  1909,  {{  7582,  7584,  notice 
of  appeal  from  justice  court  held  jurisdictional, 
unless  appellee  voluntarily  appears. — Id. 

Acknowledgment  by  defendant  of  receipt  of 
copy  of  amended  petition  filed  by  plaintiff  on 
appeal  from  justice  court  held  not  a  waiver  of 
notice  of  appeal.— Id. 

^=>I64  (Ark.)  A  judgment  by  a  justice  of  the 
peace  for  a  foreign  corporation  will  not  be  re- 
versed, where  the  record  shows  no  motion  to 
dismias  for  plaintiff's  failure  to  give'  the  cost 
bond  required  by  Kirby's  Dig.  8|  959,  060.— 
Adair  v.  Quincy  Stove  Mfg.  Co.,  177  S.  W.  909. 
€=>i74  (McApp.)  Where  an  action  on  an  in- 
surance policy  was  tried  de  novo  in  the  circuit 
court  on  appeal  from  a  justice  of  the  peace,  de- 
fendant, by  failing  to  demur,  did  not  waive  the 
ri)i;ht  to  question  plaintiff's  capacity  to  sue. — 
Jaggi  v.  Prudential  Ins.  Co.  of  America,  177  S. 
W.  1064. 

JUVENILE  DELINQUENTS. 

See  Infants,  $=3l6. 

LACHES. 

See  Quieting  Titl«,  «s>29;   Taxation,  «=>804; 
Wills,  «=>261. 

LANDLORD  AND  TENANT. 

See  Judgment,  «=>684;  Railroads,  «=9208. 

IV.   TERMS  FOR  TEARS. 

(D)    Termination. 

«=!»«05  (Ark.)  Ujider  Laws  1907,  p.  1106, 
making  it  a  misdemeanor  to  lease  a  building 
for  unlawful  sale  of  liquor,  held  that  where  the 
sale  of  intoxicants  was  prohibited  by  ordinance, 
a  lease  of  premises  as  a  hotel  and  saloon,  pro- 
viding for  cancellation  if  the  county  went  dry 
was  abrogated  by  its  terms. — Kahn  v.  Wilhelm, 
177  S.  W.  403. 

VII.  PREMISES.  AND  ENJOYMENT 

AND  USE  THEREOF. 

(B)  PoaaenvloB,  B)nJoyineiit>  mat  Use. 

<S=>I34  (Ark.)  The  term  "saloon,"  in  a  lease 
demising  premises  for  uee  as  a  saloon  and  hotel, 
means  a  place  where  intoxicants  are  sold. — 
Kahn  v.  Wilhelm,  177  S.  W.  403. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  «=>814,  11.59;    Robbery. 

I.  OFFENSES   AND    RESPONSIBILITY 
THEREFOR. 

$=9 1 3  (Tex.Cr.App.)  One  cannot  be  convicted 
of  larceny  under  Pen.  Code  1911,  art.  1320,  un- 
less the  taking  was  without  the  owner's  con- 
sent.—Anderson  V.  State,  177  S.  W.  85. 

Under  Pen.  Code  15)11,  art.  1332,  one  may 
be  convicted  of  larceny  if  he  negotiates  for  pur- 


chase of  bogs  and  obtains  possession  on  his 
promise  to  send  back  the  money,  not  intending 
to  do  so,  but  to  appropriate  tbem  to  bis  own 
use,  which  he  does. — Id. 

n.  FROsscunoN  and  punish. 

MENT. 
(A)   Indletaient  and  Intorntatlon. 

<Ss>30  (Ark.)  Under  Kirby's  Dig.  |  2228,  subd. 
3,  section  2243,  subd.  2,  an  indictment  charging 
the  tiieft  of  "one  cow  (bull)"  is  sufficient  to  sup- 
port a  conviction  on  evidence  showing  the  theft 
of  a  buU.— State  v.  Haller,  177  S.  W.  U38. 

(B)   BTldenee. 

®=355  (Ark.)  Evidence,  on  prosecution  for  steal- 
ing a  hog,  held  sufficient  to  sustain  the  ver^ 
diet.— Twitty  v.  State,  177  S.  W.  906. 
^^55  (Mo.)  In  a  prosecution  for  larceny  from 
the  person,  evidence  held  insufficient  to  sustain 
a  conviction.— State  v.  Costello,  177  S.  W.  304. 
iS=55  (Tex.Cr.App.)  Evidence  in  a  prosecution 
for  theft  held  sufficient  to  sustain  a  convic- 
tion.—Abies  V.  State,  177  S.  W.  1161. 
®=>60  (Ark.)  Evidence  on  a  prosecution  for 
larceny  held  sufficient  to  sustain  the  allegation 
of  the  indictment  of  joint  ownership  of  the  prop- 
erty.—Johnson  v.  State,  177  S.  W.  428. 
®=»65  (Ark.)  Evidence  held  to  warrant  a  find- 
ing that  a  trunk  and  all  its  contents  were  stol- 
en by  defendant,  and  to  sustain  a  conviction  of 
grand  larceny,  though  only  a  portion  of  the  con- 
tents were  found  in  his  possession. — Witt  v. 
State,  177  S.  W.  887. 

(C)  Trial  and  RcTlevr. 

4=»68  (Ark.)  Under  conflicting  evidence  held 
that  the  truth  of  defendant's  claim  of  title  to 
the  stolen  property  was  for  the  jury. — Witt  t. 
State,  177  S.  W.  887. 

«=97l  (Mo.)  In  a  prosecution  for  grand  larceny 
under  Rev.  St  1W)9,  {  4535,  which  uses  the 
word  "feloniously"  in  defining  the  necessary  in- 
tent, the  omission  from  the  instructions  of  the 
word  "feloniously,"  or  words  of  kindred  import, 
was  reversible  error.— State  t.  Sparks,  177  8. 
W.  346. 

€=»7I  (Mo.)  In  a  prosecution  for  killing  a  hog 
with  intent  to  steal  it,  a  charge  should  have 
been  given  that  the  jury  must  find  the  existence 
of  the  specific  intent.— State  v.  Doaier,  1T7  S. 
W.  359. 

LEASE. 

See  Landlord  and  Tenant 

LIBEL  AND  SLANDER. 

I.  WORDS  AND  ACTS  AOTIONABrE, 
AND  LIABIUTT  THEREFOR. 

®=3l9  (JIo.App.)  All  of  a  publication  is  to  be 
considered  in  determining  whether  it  is  libelous. 
— SmitJi  V.  Missouri  Fidelity  &  Casualty  Co.. 
177  S.  W.  737. 

A  letter  of  defendant  insurance  company  as 
to  having  stood  on  a  technicality  on  plaintilTs 
claim  held  not  to  charge  the  crime  of  attempt- 
ing to  obtain  money  by  false  pretenses.— Id. 

a.   PRIVII.EOED    COBCMTTNICATIONS, 
AND  MAUCE  THEREIN. 

^s»41  (Mo.App.)  A  letter  written  by  an  insur- 
ance company  to  a  prospective  agent  explaining 
a  charge  of  having  stood  on  a  technicality  on 
plaintiff  s  claim,  held  privileged,  and  so  not  ac- 
tionable, absent  express  malice. — Smith  v.  Mis- 
souri FideUty  &  Casualty  Co.,  177  S.  W.  737. 

IV.  ACTIONS. 

(B)  Vmrtiem,   PreltminaiT    Proeeedlnirs, 
aad  Pleading. 

<S=>86  (MoJlpp.)  Plaintiff  in  libel  cannot  start 
a  fresh  innnsndo  after  the  trial  is  on,  but  mast 
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abide  by  the  construction  placed  on  the  worie 
in  his  petition.— Smith  v.  Missouri  Kdelity  & 
Casualty  Co..  177  S.  W.  737. 

(E)  Trial,  Jodgrment,  and  Re-vlefr. 

«s>t23  (Mo.App.)  It  is  for  the  court  to  say 
whether  a  publication  is  susceptible  of  the 
meaning  ascribed  by  innuendo,  and,  if  not,  to 
80  determine,  and  direct  a  verdict. — Smith  t. 
Missouri  Fidelity  &  Casualty  Co.,  177  S.  W. 
737. 

LICENSES, 

See  lutoxicating  Ldquors,  4=>60;  Statutes,  9=9 
75. 

I.  FOB  OCCUPATIONS  AKO  FBIVI- 
I.EGES. 

®=»6  (Ky.)  Where  a  municipality  by  charter 
has  been  granted  the  power  to  Impose  certain 
enumerated  license  taxes,  it  has  no  incidental 
or  implied  power  to  tax  vehicles  where  such 
power  is  not  included  within  the  powers  dele- 
gated.—District  of  Clifton  in  Campbell  County 
V.  Cummins,  177  S.  W.  482. 

LIENS. 

Se«  AnimaLs,  «=326;  Bills  and  Notes,  <S=s92; 
Constitutional  Law,  iS=>290;  Estoppel,  iS=> 
95;  Judgment,  i3=»795 ;  Mechanics'  L,iens ; 
Municipal  Corporations,  ®=>374,  423 ;  Parti- 
tion, €=»46,  88;  Vendor  and  Purchaser,  ®s» 
285,  298. 

LIFE  ESTATES. 

See  Appeal  and  Error,  «=>1176 ;  Deeds,  «=>99. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Judgment,  9=>466, 
585,  592;  Taxation,  «s>7&l. 

X.  STATUTES  OF  UmTATIOH. 

(B)  lilmttations   Applicable   to  Partl«ala> 
Actions. 

«=»I9  (Mo.)  Under  Rev.  St  1900,  i  1884,  re- 
quiring suits  to  be  brought  within  one  year, 
where  the  claimant  has  not  bad  lawful  posses- 
sion for  thirty  years,  "lawful  possession"  means 
actual  possession  obtained  In  a  lawful  manner. 
— Laclede  Land  &  Improvement  Co.  v.  Epright, 
177  S.  W.  386. 

The  action  required  to  be  brought  by  Rev. 
St  1909,  I  1884,  can  only  be  ejectment;  the 
act  having  been  passed  in  1874,  before  Laws 
1897,  p.  74,  first  allowed  actions  to  quiet  title 
to  unoccupied  lands.— Id. 

9=»25  (Tex.Civ.App.)  Where  in  an  action  on  a 
note  executed  by  plaintiff's  attorney  defendant 
claimed  that  the  note  was  given  to  be  used  by 
plaintiff  to  secure  money  to  pay  an  attorney 
fee  owing  to  defendant,  the  two-year  statute  of 
limitation  barring  an  action  for  the  fee  was  in- 
applicable to  the  issue  thus  presented.- O'NeU. 
V.  Gibson,  177  S.  W.  183. 

H.  COMPUTATION  OF  PERIOD  OF 
UMITATION. 

(A)  Aeeroal  of  Rlsht  of  Aetlon  or  De- 
ten  ae. 

9=946  (Tex.CSv.App.)  Limitations  against  ac- 
tions on  contracts  to  make  a  will  in  return  for 
services  begin  to  run  from  the  death  of  the 
person  for  whom  the  services  are  rendered. — 
Dyess  V.  Rowe,  177  S.  W.  1001. 
9=955  (Ark)  That  a  sewer  system  and  oatlet 
were  put  in  operation  in  1910,  and  sewage  neg- 
ligently discharged  for  three  years  thereafter  in 
a  stream  on  which  plaintiff  was  a  riparian  pro- 
prietor, does  not  bar  bis  action  to  enjoin  the 
maintenance  of  the  nuisance.— Jones  v.  Sewer 
Improvement  Dist  No.  3  of  City  of  Rogers,  177 
8.  W.  888. 


^=>55  (Ky.)  Where  land  was  flooded  through 
the  unlawful  obstruction  of  a  stream  by  being 
choked  up  with  slack  from  coal  mine,  the  stat- 
ute of  limitations  did  not  begin  to  run  on  the 
owner's  cause  of  action  until  the  actual  hap- 
pening of  the  injuries.— North  Jellico  Coal  C«. 
V.  Trosper,  177  S.  W.  24L 

(G)  Pendency    of   Learal    ProceeOlngrs,    Ib- 
Jnnctlon,  Stay,  or  IVar. 

9=>I05  (Ark.)  The  right  of  the  successful  con- 
testant, in  an  election  contest  to  recover  from  the 
incumbent  the  emoluments  of  the  office,  was 
not  barred  by  limitations,  though  it  had  been 
more  than  three  years  since  termination  of  the 
term  of  office,  where  it  was  less  than  three 
years  since  final  determination  of  the  contest — 
Bowen  v.  LoveweU,  177  S.  W.  929. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  9=5159-166.  218. 

LIQUIDATED  DAMAGES. 

See  Damages,  9=i>78. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Limitation  of  Actions,  ^»105. 

9=325  (Ky.)  The  purchasers  at  a  tax  sale  Tield 
not  entitled  to  complain  that  no  lis  pendens  no- 
tice showing  decretal  sale  of  the  property  was 
given.— Kjpadel  Coal  &  Lumber  Co.  v.  Millard, 
177  S.  W.  270. 

LIVE  STOCK. 

See  Carriers,  9=»218-280;  Coupta,  «=»»T,  247. 

LOGS  AND  LOGGING. 

See  Adverse  Possession,  9=>47,  85,  100;  Bro- 
kers, 9=s>7;  Damages,  9=>40;  Frauds,  Stat- 
ute of,  9=»72  ;   Trial,  9=s>105,  234. 

<S=»3  (Ky.)  Under  Ky.  St  f  1409,  subsec  13, 
providing  that  no  contract  for  the  sale  of  stand- 
ing trees  shall  be  enforceable  unless  it  or  some 
memorandum  thereof  be  in  writing,  the  title 
passed,  as  between  the  parties,  with  the  execu- 
tion of  a  written  conveyance. — Murray  T.  Boyd, 
177  S.  W.  468. 

Under  Ky.  St  §  1409,  subsec.  14,  relating 
to  branding  of  standing  trees  by  seller  or  pur- 
chaser, held,  that  to  affect  the_  interest  of  cred- 
itors or  innocent  purcha.sers  it  was  necessary 
that  the  timber  sold  be  branded. — Id. 

In  action  to  enjoin  cutting  and  removal  of 
unbranded  timber  after  the  contract  period,  in 
which  plaintiff  and  defendant  showed  some 
damage,  held  on  the  proof  that  neither  could 
recover  damages. — Id. 

Where  plaintiffs  by  written  agreement  sold 
standing  timber  with  the  right  of  removal  except 
as  to  certain  trees,  those  sold  to  be  branded 
within  two  years,  their  assurances  that  defend- 
ants need  not  brand  the  trees  estopped  them 
from  thereafter  denying  the  right  to  brand  the 
trees  after  the  contract  period. — Id. 

Where  one  of  parties  waived  the  provision 
as  to  branding,  the  other  plaintiff,  knowing  that 
he  was  exercising  general  authority  and  not  ob- 
jecting thereto,  could  not  contend  that  waiver 
did  not  affect  him.— Id. 

9=»3  (Mo.App.)  Quitclaim  deed  of  standing 
timber,  with  right  of  entry  and  removal  for  six 
years,  passed  title  defeasible  as  to  timber  not 
removed  within  such  time,  without  any  reason- 
able time  beyond  such  time,  so  that  purchaser, 
entering  and  removing  timber  after  such  time, 
was  liable  to  seller  for  its  value. — Hanna  v. 
Buford,  177  S.  W.  662. 
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9=»3  (Tex.Civ.App.)  Under  conflictini;  evidence 
in  as  action  for  breacli  of  a  contract  to  sell 
timber,  Acid,  that  whether  there  had  been  a 
waiver  of  a  provision  that  a  certain  notice 
should  be  ^ven  within  a  certain  time,  and  a 
continuation  of  the  contract  in  force  with  such 
provision  eliminated,  was  for  the  jury. — Philip 
A.  R.van  Lumber  Co.  v.  Ball,  177  S.  W.  226. 

Under  conflicting:  evidence  in  an  action  for 
breach  of  a  contract  to  sell  timber  providing 
the  seller  trave  a  certain  notice  within  time 
specified,  held,  that  whether  the  time  for  giv- 
InfT  the  notice  was  extended  by  mutual  agree- 
ment and  whether  the  notice  was  given  should 
have   been   submitted   to   the  jury. — Id. 

A  mere  intimation  that  a  contract  for  the 
sale  of  timber  might  be  repudiated  by  the 
buyer  held  not  to  avoid  the  contract  when  un- 
accepted by  the  seller. — Id. 

Description  of  land  in  contract  for  sale  of 
timber  held  not  so  indefinite  as  to  render  the 
contract  void,  where  the  map  attached  thereto, 
as  shown  by  the  evidence,  accurately  and  fully 
defined  the  boandaries  of  the  land. — Id. 
$=>3  (Tex.Civ.App.)  In  action  for  money  ad- 
vanced on  lumbering  contract,  with  counter- 
<:laim  for  damages  for  plaintiff's  breach,  evi- 
dence held  sufficient  to  show  that  plaintiff's 
breach  of  contract  had  damaged  defendant  in 
the  sum  of  at  least  $7,000,  as  found  by  jury. — 
W.  H.  Norris  Lumber  Co.  v.  Harris,  177  S. 
W.   515. 

^=>8  (Mo.App.)  In  action  for  compensation 
for  hauling  logs,  evidence  held  not  to  show 
promise  by  defendant  that  if  plaintiff  would  con- 
tinue hauling,  he  would  pay  for  ^the  hauling 
theretofore  done,  as  well  as  future  hauling. — 
Bay  T.  Beam.  177  S.  W.  395. 

LOST  INSTRUMENTS. 

See  Wills,  «=»302. 

®=>22  (Tex.Civ.App.)  Secondary  evidence  of 
contents  of  note  held  admissible  on  proof  hav- 
ing been  made  of  its  destruction,  though  such 
dpstruction  was  not  pleaded.— Allen  v.  Rettig, 
177  S.  W.  215. 

€=>23  (Tex.Civ.App.)  In  an  action  on  a  de- 
stroyed note,  held  that  the  burden  was  on  de- 
fendant to  establish  his  contention  that  he 
bought  the  note  from  T.  in  good  faith,  in  the 
usual  course  of  trade,  without  knowledge  that 
T.  had  no  right  to  sell  same.— Allen  v.  Rettig, 
177  S.  W.  215. 

In  an  action  on  a  destroyed  note  bought  by 
defendant  from  Y.,  to  whom  the  plaintifFs 
agent  had  delivered  it,  held  not  error  to  admit 
evidence  to  show  the  nature  of  Y.'s  dealings 
with  such  agent— Id. 

LUNATICS. 

See  Insane  Persons. 

MALICE. 

See  Homicide,  «s>22,  87. 

MALPRACTICE 

See  New  Trial.  <S=9lOO,  103;    Physicians  and 
Surgeons,  <=>16,  18. 

MANDAMUS. 

Z.   NATURE  AND   GROUNDS   IN   OEN- 
ERAJ.. 

4=>I0  (Mo.App.)  Relator,  to  obtain  manda- 
mus, must  show  a  clear  right  to  the  thing  de- 
manded, and  an  imperative  duty  of  respond- 
ents to  perform  the  act  required. — State  ex  reL 
See  V.  Appling,  177  S.  W.  751. 


n.  SUBJECTS  AND   PURPOSES  OP 
REIiIEF. 

(A)  Acta  and  Pro«eedinara  of  Conrta, 
JiidK«s>   mad   Jndiciitl   Oflcera« 

<S=>57  (Tex.Civ.App.)  Acts  32d  Leg.  c.  119,  re- 
quiring making  of  transcript  free  of  charge  by 
co\irt  stenographer  for  pauper  appellant,  held 
mnndatory,  and  enforceable  by  mandamus 
against  district  or  circuit  court  refusing  to  or- 
der the  stenographer  to  prepare  such  transcript. 
—Rice  V.  Roberts.  177  S.  W.  149. 

(B)  Aeta    and   Prooeedlnara   of  Pabllo   Ofll- 
eera   and  Boards   and   Mnnlelpalltlea. 

<S=>79  (Ky.)  Under  Ky.  St.  §{  4527.  4530,  4535. 
and  section  448,  held  that,  though  plaintiff's 
diploma  from  state  industrial  institute  for  col- 
ored persons  was  valid  and  entitled  to  recogni- 
tion without  signature  of  superintendent  of 
public  instruction,  mandamus  will  lie  to  com- 
pel him  to  sign  it  in  compliance  with  tiie  Uw. 
— Hamlett  v.  Reid,  177  S.  W.  440. 

(C)  Aota  and  Proceedinar*  of  Private  Cor- 

porations and  IndiTldnala. 

^3 1 33  (Ark.)  The  duty  imposed  on  a  railroad 
by  acceptance  of  a  franchise  to  operate  its 
road  as  contemplated  by  the  charter  may  be 
compelled  by  mandamus  or  other  proper  pro- 
ceeding.— Rowland  v.  Saline  River  Ry.  Co., 
177   S.   W.  896. 

MANSLAUGHTER. 

See  Homicide. 

MARINE  INSURANCE. 

See  Insurance,  9=s>475. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife;    Slaves,  «=» 
14,  26. 

^=»9  (Tenn.)  Since  slaves  could  not  contract, 
they  could  not  enter  into  a  valid  marriage. — 
Napier  t.  Church.  177  S.  W.  66. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=>1039.  1050,  1064 
Courts,  <8=»372:  Evidence,  <S=>121,  243 
Negligence,  «=»101;  Railroads,  €=>275,  281 
Trial,  «=>191,  296. 

I.   THE   REI.ATION. 
<0)  Tennlnattoa  and  DtacIiarKe' 

9=>40  (Mo.App.)  An  employer  discharging  an 
employ^  for  incompetency  or  inefficiency,  has  the 
burden  of  proving  incompetency  or  inefficiency, 
while  the  employe  has  the  burden  of  proving  the 
contract,  entry  on,  and  continuance  in  the  work. 
— Maratta  v.  Ohas.  H.  Heer  Dry  Goods  Co.,  177 
S.  W.  718. 

In  an  action  for  the  wrongful  discharge  of  an 
employ^,  evidence  of  bad  reputation  of  the  work 
done  by  the  employ^  for  customers  keU  ad- 
missible.—Id. 

Complaints  by  customers  as  to  the  work  done 
by  the  employ^  held  admissible. — Id. 
©=342  (Tex.Civ.App.)  Since  a  tugboat  captain 
on  wrongful  discharge  has  a  reasonable  time  in 
which  to  find  other  employment  of  same  grade, 
offer  of  inferior  position  by  master  held  not  to 
lessen  the  damages  recoverable. — Buffalo  Bayou 
Co.  V.  I^rentz,  177  S.  W.  1183. 

Wrongfully  discharged  servant,  after  reason- 
able time  of  endeavor  to  secure  equal  employ- 
ment, must  accept  any  employment  to  mitigate 
damages. — Id. 

«=»43  (Mo.App.)  Whether  comparatively  in- 
significant gifts  accepted  by  department  store 
buyer  from  company  with  which  he  dealt  had 
a  tendency  to  corrupt  him,  and  justified  his 
discharge,  held  a  question  for  the  jury.— Wade 
V.  William  Barr  Dry  (Joods  Co^77  S.  W.  608. 
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$S343  (Itfo.App.)  Whether  an  employer  XTtis 
justiliecl  in  discharjfing  an  employ^  for  incom- 
petency, held  for  the  jury. — Maratta  v.  Chas.  H. 
Heer  Dry  Goods  Co.,  177  S.  W.  718. 

XI.    SERVICES   AMD   COMPENSATION. 
(B)  'Wnsea  and  Other  It«aiiueratloii. 

®=>73  (Mo.App.)  Discharge  for  cause  of  an 
employ^  does  not  prevent  recovery  of  wages  due 
for  time  prior  to  discharge,  subject  to  recoup- 
ment by  the  employer  for  damages  suffered  by 
him. — Maratta  v.  Chas.  H.  Heer  Dry  Goods  Co., 
177  S.  W.  718. 

m.   ICASTER'S    UABIMTT   FOR   IN> 

JURIES  TO  SERVANT. 

(B)   Tools,  Machinery,  Appllaneea,  and 

Places  for  Work. 

4s>IOI,  102  (Ark.)  Employer  held  bound  to  ex- 
ercise reasonable  and  ordinary  care  to  furnish 
safe  place  to  work,  and  not  liable  for  injury 
resulting  after  performing  this  duty. — Kansas 
City  Southern  By.  Co.  v.  Livesay,  177  S.  W. 
875. 

^=101,  102  (Mo.App.)  A  master  need  not  fur- 
nish the  safest  or  best  appliances,  and  Is  not 
charged  with  negligence  on  a  mere  showing 
that  a  safer  appliance  might  have  been  furnish- 
ed, but  an  instrumentality  reasonably  safe  for 
the  purpose  and  in  the  manner  intended  to  be 
used  is  su£Scient — Hosheit  v.  Lusk,  177  S.  W. 
712. 

9=3 1 03  (Mo.App.)  An  employer  who  furnish- 
es suitable  materials,  and  who  delegates  to 
an  employ^  or  fellow  employ^  simple  duties,  is 
not  liable  for  injury  to  the  employ^. — White  t. 
Montgomery  Ward  &  Co..  177  S.  W.  1089. 
9s3l03  (Mo-App.)  A  master  cannot  delegate  to 
another  the  duty  of  exercising  reasonable  care 
to  provide  a  safe  place  of  work;  hence,  in  an 
action  by  an  injured  servant,  it  is  no  defense 
that  the  dangers  of  the  place  provided  were 
caused  by  the  negligence  of  an  independent  con- 
tractor.— Mullery  v.  Missouri  Se  Kansas  Tele- 
phone Co.,  177  S.  W.  1008. 
<8=»I07  (Mo.App.)  The  duty  to  furnish  light  at 
night,  so  as  to  make  a  reasonably  safe  place 
where  a  servant  could  work  in  the  performance 
of  his  duty,  held  a  continuing  duty  resting  up- 
on the  master,  for  breach  of  which  the  master 
would  be  liable. — Yost  v.  Atlas  Portland  Cement 
Co.,  177  S.  W.  690. 

9=9  i  14  (Ark.)  A  railroad  employe  on  a  path  on 
the  right  of  way  on  the  side  of  a  track  held 
there  on  the  implied  invitation  of  the  company, 
and  it  owed 'to  him  the  duty  to  exercise  reason- 
able cp.re  to  make  the  place  safe. — St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Duckworth,  177  S.  W.  1148. 
9=>)25  (Ark.)  A  master  held  liable  for  injury 
to  a  servant's  foot  if  his  fellow  servants,  who 
moved  the  truck  by  the  exercise  of  ordinary 
diligence,  might  have  known  that  he  had  placed 
his  foot  on  the  wheel. — Wiscon.sin  &  Arkansas 
I..uniber  Co.  v.  Heegel,  177  S.  W.  29. 

(D)  IVarnlnar  and  Inatractinar  Servant. 
9=»I53  (Mo.App.)  A  master  must  not  only  use 
reasonable  care  to  furnish  his  servant  a  reason- 
ably safe  place  to  work  and  appliances,  but 
must,  where  the  servant  is  inexperienced,  give 
necessary  instructions. — Bulson  v.  Internation- 
al  Shoe  Co.,  177  S.  W.  10»1. 

Where  a  servant  is  an  infant,  the  master  is 
bound  to  give  such  further  instructions  as  are 
reasonably  necessary  to  enable  the  servant  to 
avoid  the  risks  of  his  employment — Id. 

(B)  Felloir   Servants. 

9=9189  (Mo.App.)  In  servant's  action  for  in- 
juries in  being  struck  by  timbers  while  loading 
them  on  a  railroad  car  under  orders  from  a 
substhnte  appointed  by  his  foreman,  defendant 
was   Hable   for  such  orders  under  the   rule  of 


respondeat  superior. — Allen  v.  Quercus  Lumber 
Co.,  177  S.  W.  753. 

The  authority  to  superintend  the  loading  of 
a  car  of  timber  impliedly  carries  with  it  the 
power  on  the  part  of  the  superintendent  to 
appoint  some  one  to  act  in  his  stead  during 
Us  necessary  temporary  absence. — Id. 
9=^189  (Mo.App.)  A  foreman  directing  work  by 
employes  must  provide  reasonably  safe  place 
to  work  or  employer  is  liable. — White  v.  Mont- 
gomery Ward  &  Co.,  177  S.  W.  1089. 
€=>I96  (Mo.App.)  An  employ^  fixing  or  con- 
structing place  for  his  coemployfe  to  work  is 
not  a  fellow  servant  while  so  engaged. — Whit» 
v.  Montgomery  Ward  &  Co.,  177  S.  W.  1089. 

(F)  Rtsica  Assumed  by  Servant. 

€=»203  (Mo.App.)  In  roundhouse  employe's  ac- 
tion against  interstate  carrier  for  pergonal  in- 
jury, brought  under  federal  Employers'  Liabil- 
ity Act,  the  Missouri  courts  will  apply  the  Mis- 
souri rule  as  to  assumption  of  risk. — Cross  v. 
Chicago,  B.  &  Q.  R.  Co.,  177  S.  W.  1127. 
€=3204  (Ark.)  The  defense  of  assumed  risk  ex- 
ists under  the  federal  Employers'  Liability  Act. 
—Kansas  City  Southern  Ry.  v.  Livesay,  177 
S.   W.  875. 

(S=>204  (Ark.)  Acts  1911,  p.  66,  abolishing  de- 
fense of  assumption  of  risk  In  suit  against  raiV 
road  by  injured  employe,  held  not  to  include 
car  repairer,  injured  while  brassing  journal  box- 
es of  car  under  repair. — St  Ixiuis,  I.  M.  &  S. 
Ry.  Co.  V.  Wiseman,  177  S.  W.  1139. 
9s>204  (Mo.App.)  In  cases  arising  under  the 
federal  ESmployers'  Liability  Act,  courts  of 
Missouri  held  not  bound  by  rule  of  the  assump- 
tion of  risk  established  by  federal  courts,  but 
apply  their  own  rule  as  to  assumption  of  risk. 
—Hosheit  v.  Lusk,  177  S.  W.  712. 
€=>204  (Mo.App.)  Under  federal  Employers' 
TJability  Act  the  servant  assumes  the  risk,  even 
as  to  those  dangers  arising  out  of  the  master's 
negligence,  provided  he  knows  of  and  appre- 
ciates them,  and  continues  to  work  without  com- 
plaint—Cross V.  Chicago,  B.  &  Q.  R.  Co.,  177 
S.  W.  1127. 

<S=>204  (Tex.Civ.App.)  Under  federal  Employ- 
ers' Inability  Act  defense  of  assumed  risk  is 
open  to  interstate  railway  carrier  in  action  for 
injury  to  employe  engaged  in  interstate  com- 
merce—Texas &  P.  Ry.  Co.  V.  White,  177  S. 
W.   1185. 

■3=92 10  (Ark.)  Railway  fireman  held  to  have 
assumed  risk  of  injury  from  stepping  on  bolt 
on  tank;  it  being  customary  to  (rarry  equip- 
ment there  when  an  engine  had  no  tool  box.— > 
Kansas  City  Southern  Ry.  v.  Livesay,  177  S. 
W.   875. 

9=»2I3  (Ark.)  Car  repairer  engaged  in  remov- 
ing brass  from  journal  boxes  of  cars  under  re- 
pair, injured  while  using  prize  pole,  to  force 
down  wheel,  instead  of  jack,  a  safer  method, 
held  to  have  assumed  the  risk.— St.  Louis,  I.  M. 
&  S.  Ry.  Co.  v.  Wiseman,  177  S.  W.  1139. 
9=>2I6  (Ark.)  A  servant  in  a  mill,  injured 
while  helping  operatives  of  a  truck  to  move  it, 
did  not  assume  any  risk  of  the  negligence  of  his 
fellow  servants. — Wisconsin  &  Arkansas  Lum- 
ber Co.  V.  Heegel,  177  S.  W.  29. 
9=>226  (Mo.App.)  Where  a  master  was  negli- 
gent in  failing  to  exercise  ordinary  care  to  per- 
form the  continuing  duty  to  furnish  a  reasonably 
safe  place  to  work,  the  danger  arising  therefrom 
was  not  a  risk  assumed  by  the  servant. — Yost 
V.  Atlas  Portland  Cement  Co.,  177  S.  W.  690. 

€=3_226  (Mo.App.)  An  employe  does  not  assume 
a  risk  created  py  the  employer's  negligence. — 
Price  V.  Hiram  Lloyd  Bldg.  &  Const.  Co.,  177 
S.  W.  700. 

€=9226  (Mo.App.)  A  servant  never  assumes  th& 
risk  occasioned  by  the  master's  negligence.— 
Hosheit  v.  Lusk,  177  S.  W.  712. 
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4=»226  (Mo.App.)  A  telephone  employ^  does 
not  assume  the  risk  of  injury  from  the  negli- 
gence of  the  master  in  providing  a  dangerous 
rest  I'oom,  in  which  employes  were  required  to 
recuperate. — Mullery  v.  Missouri  &  Kansas  Tele- 
phone Co.,  177  S.  W.  1098. 
®=3226  (Mo.App.)  The  rule  in  Missouri  is  that 
the  servant  does  not  assume  the  risk  of  the 
dangers  arising  out  of  the  master's  negligence. 
—Cross  V.  Chicago,  B.  &  Q.  B.  Co.,  177  S.  W. 
1127. 

(O)'  Contrlbntory    NearItK«Be«   of   Servant. 

€=>230  (Mo.App.)  A  minor  servant  is  not  neg- 
ligent if  he  exercises  that  degree  ot  care  rea- 
sonably to  be  expected  of  a  person  of  his  age, 
experience,  and  capacity. — Bulson  v.  Interna- 
tional Shoe  Co.,  177  S.  W.  1084. 
^=3234  (Mo.App.)  A  servant,  knowing  of  de- 
fects due  to  the  master's  negligence  and  ap- 
preciating the  dangers  arising  therefrom,  is  guil- 
ty of  contributory  negligence  precluding  recovery 
only  when  the  danger  is  so  obvious  that  an 
ordinarily  prudent  man  would  not  undertake  the 
work  in  the  face  of  such  danger. — Uosheit  v. 
Lusk,  177  S.  W.  712. 

^=9238  (Ky.)  A  servant  though  injured  can- 
not be  held  guilty  of  contributory  negligence 
in  selecting  a  place  to  stand  while  other  serv- 
ants performed  tbeir  duties  where  the  place  was 
ordinarily  safe. — Borderland  Coal  Co.  v.  Kerns, 
177  S.  W.  268. 

<8s»243  (Tex.)  The  violation  of  a  rule  of  the 
employer  by  a  servant  under  certain  circum- 
stances may  amount  to  contributory  negligence. 
— Uogue  V.  Texas  Traction  Co.,  177  S.  W.  954. 
Motorman  suing  for  personal  injuries  receiv- 
ed in  collision  between  his  own  car  and  an- 
other heU  guilty  of  contributory  negligence, 
through  having  violated  rules  of  the  company. 
—Id. 

$=9245  (Mo.App.)  A  servant  injured  in  doing 
work  is  not  chargeable  with  selecting  the  more 
dangerous  method  of  work,  where  doing  it  as 
ordered  by  the  master's  foreman. — Zlenson  T. 
Taacola  Stave  Co.,  177  S.  W.  787. 
€=3245  (Mo.App.)  A  telephone  employ^  who 
went  to  the  rest  room  pursuant  to  her  employ- 
er's orders  is  not  negligent,  although  the  rest 
room  was  then  dangerous.— Mullery  v.  Missouri 
&  Kansas  Telephone  Co.,  177  S.  W.  1098. 

(H)   Actions. 

€=3264  (Mo.App.)  Though  a  servant's  petition 
for  injury  in  unloading  logs  from  a  car  alleged 
no  defect  in  the  track,  evidence  of  one  side  be- 
ing lower  was  admissible  to  show  the  car's 
position  and  consequent  necessity  of  efforts  in 
unloading  on  the  other  side. — Henson  v.  Pas- 
cola  Stave  Co.,  177  S.  W.  787. 

€=>265  (Mo.App.)  An  employ^  suing  for  n 
personal  injury  has  the  burden  of  showing  the 
employer's  negligence,  and  that  it  was  the 
proximate  cause  of  the  injury. — Sparkman  v. 
Wabash  R.  Co.,  177  S.  W.  703. 
<8=3270  (Mo.App.)  Evidence  that  a  safer  in- 
strumentality might  have  been  used  is  admissible 
upon  the  question  whether  ithe  one  actually  used 
was  reasonably  safe,  but  evidence  to  set  up  as  a 
standard  of  negligence  the  fact  that  a  safer  in- 
strumentality could  have  been  furnished  is  inad- 
missible.—Hosheit  V.  Lusk,  177  S.  W.  712. 

In  servant's  action  for  injury  while  using  a 
jointer  in  a  machine  shop,  evidence  for  plain- 
tiff relating  to  comparative  safety  between  the 
machine  used  and  another  jointer  in  the  shops 
held  not  reversible  error.— Id. 
€=3276  (Ark.)  In  an  action  for  personal  in- 
juries to  a  servant  while  helping  move  loaded 
trucks  in  a  mill,  evidence  held  sufficient  to 
sustain  4  verdict  for  plaintiff.— Wisconsin  & 
Arkansas  Lumber  Co.  v.  Heegel,  177  S.  W.  29. 
€=3276  (Ark.)  In  an  action  for  injury  to  a 
railroad  employe,  evidence  held  to  authorize  a 
finding  that  the  negligence  of  the  railroad  «onv 


panr  was  the  proximate  cause  of  the  injoiy. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Duckworth,  177 
S.  W.  1148. 

€=>276  (Ky.)  Evidence,  in  an  action  for  death 
of  fireman  on  defendant's  switching  engine,  held 
to  show  that  caboose  of  a  standing  train,  against 
which  decedent's  bead  struck,  was  not  dear 
of  engine  passing  from  its  track  into  another 
track,  and  that  this  was  cause  of  death. — 
Louisville  &  N.  R.  Co.  v.  Parker's  Adm'r,  177 
S.  W.  465. 

€=9278  (Mo.App.)  In  an  action  for  injuries  to 
a  locomotive  engineer  by  an  explosion  of  hia 
engine,  evidence  held  not  to  justify  a  finding 
that  the  crown  sheet,  as  distinguished  from 
stay  bolts,  wag  defective.— Sparkman  v.  W^abash 
R.  Co.,  177  S.  W.  703. 

€=9278  (Mo.App.)  In  a  servant's  action  for  in- 
juries, evidence  held  to  warrant  a  finding  that 
the  master  was  negligent— Mullery  v.  Missouri 
&  Kansas  Telephone  Co.,  177  S.  W.  1098. 
<&^278  (Mo.App.)  In  roundhouse  employe's  ac- 
tion for  personal  injury  from  stepping  off  ladder 
upon  a  piece  of  hose,  evidence  held  to  support 
a  finding  that  defendant  was  negligent  in  al- 
lowing the  hose  to  lie  so  long  on  the  ground 
where  the  employes  walked.— Crosa  v.  Chicago, 
B.  &  Q.  R.  Co.,  177  S.  W.  1127. 
€=3279  (Ark.)  Evidence  in  an  action  by  a  rail- 
road laborer  injured  in  throwing  ties  out  of  a 
car  Ae2d  to  warrant  a  verdict  that  the  injury 
resulted  from  the  negligence  of  a  fellow  servant. 
—St.  Louis,  I.  M.  &  S.  Hy.  Co.  t.  Baldwin.  177 
S.  W.  874. 

€=>28l  (Ky.)  Evidence,  in  an  action  for  wrong- 
ful death  of  fireman  on  defendant's  switching 
engine,  held  to  justify  a  finding  that  deceased, 
at  time  of  injury,  was  engaged  in  the  line  of 
his  duty.— Louisville  &  N.  fi.  Co.  v.  Parker's 
Adm'r,  177  S.  W.  465. 

€=9286  (Ark.)  In  an  action  for  injuries  to  a 
servant  while  helping  to  move  or  start  a  truck 
in  a  mill,  whether  the  operatives  of  the  truck 
were  negligent  in  moving  it  ba<jrward  prepara- 
tory to  starting  it  forward  held  for  the  jury. 
—Wisconsin  &  Arkansas  Lumber  Co.  v.  Heecel, 
17.7  S.  W.  29. 

€:9286  (Mo.)  Under  conflicting  evidence  in  a 
miner's  action  for  injuries,  held,  that  the  court 
properly  refused  to  direct  a  verdict  for  defend- 
ant.—Matthews  V.  Central  Coal  &  Coke  Co., 
177  S.  W.  650. 

€=9286  (Mo.)  In  an  action  by  plaintiff,  who 
was  injured  by  a  current  of  electricity  while 
painting  defendant's  trolley  p<^es,  defendant's 
negligence  held  for  the  jury.— Thorp  v.  Metro- 
politan St.  Ry.  Co.,  177  S.  W.  861. 
€=3286  (Mo.App.)  In  servant's  action  for  per- 
sonal injury  from  falling  through  open  manhole 
into  coal  bin,  brought  on  ground  of  negligence  in 
not  providing  sufficient  lights,  master's  netdi- 
gence  held  for  iury.— Yost  v.  Atias  Portland  Ce- 
ment Co.,  177  S.  W.  690. 

€=3286  (Mo.App.)  Whether  an  employer  ne^li- 
|;ently  furnished  an  unsafe  scaffold,  causing  in- 
jury to  an  employe  thereon,  held  for  the  jnry. — 
Price  V.  Hiram  Lloyd  Bldg.  &  Const  Co.,  177 
S.  W.  700. 

€=3286  (Mo.App.)  On  evidence,  in  an  action  for 
personal  injury  while  operating  a  jointer  in  de- 
fendant's machine  shops,  defendant's  negligence 
in  respect  to  the  repair  or  safe  condition  of  the 
machine  held  a  question  for  the  jury. — Hosheit 
V.  Lusk,  177  S.  W.  712. 

€=9286  (Mo.App.)  Whether  the  master  was 
negligent  in  giving  directions  to  an  infant  serv- 
ant held  for  the  jury. — Bulson  v.  International 
Shoe  Co..  177  S.  W.  1084. 
€=9286  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  railroad  brakeman,  evidence  held  suf- 
ficient to  take  to  the  jury  the  negligence  of  th? 
engineer  in  making  an  emergency  stop  when  the 
signal  for  the  ordinary  stop  was  given. — ^Atchi- 
son, T.  &  S.  F.  By.  Co.  T.  HargraTe,  177  S. 
W.  509. 
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<=»289  (Ark.)  A  servant  held  not  negligent  aa 
a  natter  of  law  in  putting  lils  foot  on  tbe 
wheel  of  a  loaded  truck  which  he  was  helping 
to  start  or  move. — Wisconsin  &  Arkansas  Lum- 
ber Co.  V.  Heegel.  177  S.  W.  29. 
^=3289  (Ky.)  In  a  servant's  action,  the  ques- 
tion of  his  contributory  negligence  held  for  the 
jury.— Borderland  Coal  Co.  v.  Kerns,  177  S. 
W.  266. 

®=>289  (Mo.App.)  In  servant's  action  for  per- 
sonal injury  from  falling  through  open  manhole 
into  coal  bin,  brought  on  ground  of  negligence  in 
not  providing  sufficient  lights,  plaintiff  s  negli- 
gence held  for  jury. — Yost  y.  Atlas  Portland  Ce- 
ment Co.,  177  S.  W.  690. 

€=3289  (Mo.App.)  Whether  an  employe,  injured 
by  jumping  from  a  defective  scaffold,  was  neg- 
ligent held  for  the  jury. — Price  v.  Hiram  Lloyd 
Bldg.  &  Const.  Co.,  177  S.  W.  700. 
6=3289  (Mo.App.)  In  servant's  action  for  per- 
sonal injury  while  operating  jointer  in  defend- 
ant's machine  shop,  lield  that  his  contributory 
negligence  was  a  question  for  the  jury. — Hosheit 
v.  Lusk,  177  S.  W.  712. 

«=>289  (Tex.)  A  telegraph  lineman  held  not 
negligent  as  a  matter  of  law  in  going  on  a  pole 
without  first  securing  it,  where  the  pole  had 
been  inspected  by  the  foreman. — Tweed  v.  West- 
em  Union  Telegraph  Co.,  177  S.  W.  957. 
®=»29f  (Ky.)  In  a  servant's  action,  the  in- 
structions held  to  sufficiently  submit  the  is- 
sues.—Kincheloe  V.  Paducah  Box  &  Basket 
Co..  177  S.  W.  233. 

®=»29l  (Mo.)  Instructions  given  for  defendant, 
whea  considered  with  one  given  for  plaintiff, 
held  to  so  submit  the  issues,  in  an  action  for 
injuries  to  a  miner  from  the  fall  of  a  rock  from 
the  roof  of  a  room  neck,  that  defendant  had  no 
ground  to  complain  of  the  charge. — Matthews  v. 
Central  Coal  &  Coke  Co..  177  S.  W.  650. 
®=>29l  (Mo.App.)  In  an  action  by  a  servant, 
whose  hand  was  caught  in  a  machine,  the  sub- 
mission of  an  issue  of  negligence  held  error. — 
Bulson  V.  International  Shoe  Co.,  177  S.  W. 
1084. 

€=»293  (&Io.App.)  An  instruction,  in  an  action 
for  injuries  to  an  employ^  jumping  from  a  de- 
fective scaffold,  held  not  objectionable  as  predi- 
cating liability  on  a  duty  of  the  employer. — 
Price  V.  Hiram  Lloyd  Bldg.  &  Const.  Co.,  177 
S.  W.  700. 

4s»293  (Mo.App.)  In  servant's  action  for  in- 
jury while  operating  jointing  machine,  instruc- 
tion submitting  defendant's  negligence  in  fail- 
ing to  keep  tbe  table  balanced  and  level  so  as  not 
to  wabble  or  tip  when  being  used  held  within 
the  issues.— Hosheit  v.  Lusk,  177  S.  W.  712. 
^s»293  (Mo.App.)  In  a  servant's  action  for  in- 
juries wnile  luading  a  car  with  timber,  an  in- 
struction as  to  sate  place  to  work  not  requit- 
ing tlie  jnry  to  tind  tacts  to  make  such  place 
unsafe,  was  erroneous. — ^AUen  t.  Qaercus  Lum- 
ber Co.,  177  6>.  W.  753. 

€=>293  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  railroad  brakeman,  an  instruction  as 
to  negligence  held  not  erroneous  under  the  evi- 
dence as  predicating  negligence  on  a  necessary 
act  which  was  done  in  the  usual  and  customary 
manner. — Atchison,  T.  &  S.  i\  Ry.  Co.  v.  Har- 
giave,  177  S.  W.  509. 

€=»2<>ft  (Mo.)  In  a  mine  employe's  action  for 
injuries,  an  instruction  requiring  that  the  jury 
find  defendant  negligent  before  they  could  find 
for  plaintiff  was  not  erroneous  for  failure  to 
specihcally  refer  to  the  defense  of  assumption 
of  risk.— Matthews  v.  Central  Coal  &  Coke  Co., 
177  8.  W.  650. 

rV.   I.IABILITIX:S    FOR    INJURIES    TO 

THIRD  PERSONS. 

(A)  Acta  or  Omiaalons  of  Servant. 

€=3302  (Mo.App.)  Act  of  an  employe  neces- 
sary  to  accomplish  the  object  of  his  employ- 


ment or  intended  for  that  purpose  may  be  with- 
in the  scope  of  the  employment,  though  in  the 
method  of  performing  the  act  he  violates  in- 
structions.—Fellhauer  V.  Quincy,  O.  ft  K.  O.  R. 
Co.,  177  S.  W.  795. 

(B)  'Work  ot  Independent   Contractor. 

€=»3I8  (Ark.)  Reservation  of  right  to  super- 
vise, inspect,  and  terminate  the  contract  on 
certain  contingencies  held  not  to  make  the  own- 
er liable  for  negligence  of  the  contractor.- Ar- 
kansas Land  &  Lumber  Co.  v.  Secrist,  177  S. 
W.  37. 

That  the  owner  changed  the  plan  of  construc- 
tion held  not  to  render  him  liable  for  negligence 
of  an  independent  contractor,  resulting  in  in- 
juries to  the  contractor's  employe. — Id. 

That  an  independent  contractor  consulted 
with  the  owner  as  to  whether  one  or  two  string- 
ers should  be  used  held  not  to  render  the  uwner 
liable  for  injury  to  a  contractor's  employe, 
where  the  accident  was  not  due  to  the  use  of 
one  stringer,  instead  of  two. — Id. 
€=3318  CTex.Civ.App.)  Subcontractor  for  rail- 
road construction  held  not  an  independent  con- 
tractor in  placing  material  on  railroad's  land, 
but  an  agent  or  servant  of  contractor  or  rail- 
way, so  that  for  injury  resulting  to  plaintiff 
neither  it  nor  its  surety  were  liable. — Quanah, 
A.  &  P.  Ry.  Co.  V.  Goodwin.  177  S.  W.  545. 
€=3320  (Ark.)  Furnishing  of  defective  plans 
held  to  give  no  right  of  recovery,  where  the  un- 
disputed evidence  showed  that  the  accident  was 
due  to  the  negligent  stacking  of  lumber,  and 
that  stacking  of  the  lumber  was  no  part  of 
the  plans.— Arkansas  Land  &  Lumber  Co.  ▼. 
Secrfst,  177  S.  W.  37. 

MEASURE  OF  DAMAGES. 

See  Damages,  €=>05,  113. 

MECHANICS'  LIENS. 

H.   RIGHT  TO  I.IEN. 
<0)  Aarreement  or  Consent  of  Oirner. 

€=376  (MoiApp.)  In  a  mechanic's  lienor's  ac- 
tion to  enforce  a  lien  for  the  construction  of  a 
house  for  a  husband  on  his  wife's  lot,  such  wife 
held  estopijed  to  deny  husband's  authority  to 
subject  lot  to  lienor's  claim. — Boeckeler  Lum^' 
her  Co.  v.  Wahlbrink,  177  S.  W.  741. 

m.  PROCEEDINGS  TO  PERFECT. 

€=3 1 22  (Ark.)  A  substantial  compliance  with 
Kirby's  Dig.  §  4976,  is  essential  to  obtain  a 
mechanic's  lien,  unless  the  owner  has  by  con- 
tract or  conduct  estopped  himself  from  requiring 
such  compliance.— Conway  Lumber  Co.  v.  Hard- 
in, 177  S.  W.  408. 

€=3l34  (Ark.)  A  substantial  compliance  with 
Kirby's  Dig.  §  4981,  is  essential  to  obtain  a 
mechanic's  lien,  unless  the  owner  has  by  con- 
tract or  conduct  estopped  himself  from  requir- 
ing such  compliance.--Conway  Lumber  Co.  v. 
Hardin,  177  S.  W.  408. 

€=149  (Mo.App.)  Under  Rev.  St.  1009,  $  8217, 
a  statement  of  account  showing  the  total  in-- 
debtedness  only  is  not  sufficient  to  give  a  sub- 
contractor a  lien  where  the  work  was  not  per- 
formed under  a  contract. — McMillan  &  Parkcj" 
V.  Ball  &  Gunning  Milling  Co.,  177  S.  W.  315. 
€=3 1 57  (Mo.App.)  That  a  mechanic's  lien  no- 
tice named  the  owner  as  a  partnership  instead 
of  a  corporation,  when  the  result  of  an  houest 
mistake  not  misleading  the  defendant,  will  not 
prevent  the  acquisition  of  a  lien. — McMillan  & 
Parker  v.  BaU  &  Gunning  Milling  Co.,  177  S. 
W.  316. 

VII.  ENFORCEMENT. 

€=s>27l  (Mo.App.)  Under  Rev.  St  1909,  f§ 
8212.  8217.  the  averment  and  proof  of  the 
filing  of  a  just  account  of  all  items  due  a  sub- 
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contractor  is  a  condition  to  the  acquisition  of 
a  lien. — McMillan  &  Parker  v.  Ball  &  Gunning 
Milling  Co..  177  S.  W.  315. 
€=>28 1  (Ark.)  In  a  suit  to  enforce  a  tnecbanic's 
lien,  evidence  Jteld  to  warrant  a  finding  that 
complainant's  failure  to  file  their  lien  claim 
was  not  induced  by  defendant's  promise  to 
give  a  mortcage.— Conway  Lumber  Co.  v.  Har- 
din. 177  S.  W.  408. 

^=»28t  (Ky.)  In  an  action  to  foreclose  a  me- 
chanic's lien  for  a  balance  due  under  a  con- 
tract for  the  construction  of  a  cooling  tower 
for  an  ice-manufacturing  plant,  evideni'e  field 
to  support  the  chancellor's  finding  of  fact  de- 
nying breach  of  warranty. — Nicholson  v.  Ferdi- 
nand Bauer  Engineering  &  Contracting  Co., 
177  S.  W.  236. 

MERGER. 

See  Judgment,  ®=>795. 

MINES  AND  MINERALS. 

See  Trial,  «=»57. 

MISTAKE. 

See  Mechanics'  Liens,  9=>157;    Statutes,  <S=9 
285 

MODIFICATION. 

See  Contracts,  «=>238. 

MORTGAGES. 

See  Accord  and  SatiKfaction,  <3=37;  Appeal  and 
Error,  ^=3877 ;    Chattel  Mortgages. 

I.  REQinSITES  ANB  VAi.ii>mr. 

(A)  Nature  and  Eiiii«utlnl«  of  ConTCyaiices 
as  SecnrltT' 

<&=36  (Mo.)  Where  a  debt  subsists  between  the 
parties  after  execution  and  delivery  of  a  con- 
veyance, the  transaction  is  a  nxortgage,  but 
where  the  debt  does  not  subsist,  and  the  gran- 
tor may  refund  and  entitle  himself  to  a  recon- 
veyance, it  is  a  conditional  sale. — Branham  t. 
I'eltzer,  177  S.  W.  373. 

$=332  (Mo.)  The  test  as  to  whether  a  deed  ab- 
solute on  its  face  is  a  mortgage  is  whether  it 
was  given  to  secure  a  debt. — Branham  v.  Pelt- 
zer,  177  S.  W.  373. 

®=936  (Mo.)  Plaintiff,  in  an  action  to  set  aside 
his  warranty  deed  and  to  have  defendant  de- 
clared a  trustee  for  his  use  on  the  ground  that 
the  deed  and  a  later  contract  constituted  a 
mortgage,  had  the  burden  of  proof. — Branham  v. 
Pcltzer,  177  S.  W.  373. 

®=»37  (Mo.)  Under  allegations  of  petition  to 
set  aside  a  warranty  deed  and  to  have  defend- 
ant declared  a  trustee  for  the  plaintiff's  use,  evi- 
dence to  show  that  the  deed  and  contract  were 
intended  as  a  mortgage  was  inadmissible. — 
Branham  v.  Peltzer,  177  S.  W.  373. 

IX.   FOBECLOSUBE  BT  EXEBCISE  OF 
FOWEB   OF   SAI.E. 

€=:»338  (Mo.App.)  Payment  or  tender  to  de- 
fendant of  amount  owing  him  by  plaintiffs  to 
their  knowledge  held  condition  precedent  to 
their  suit  in  equity  to  restrain  sale  of  their  land 
for  the  debt— Koslosky  v.  Bloch,  177  a  W. 
1000. 

In  suit  to  restrain  sale,  plaintiffs'  tender  in 
court  of  amount  ascertained  on  trial  to  be  due 
defendant  held  sufficient  to  maintenance  of  suit. 
—Id. 

Judgment  for  costs  should  liave  been  entered 
for  defendant  in  suit  to  restrain  sale,  where  it 
appeared  that  plaintiffs  owed  an  amount,  which 
they  tendered  in  court — Id. 

X.  FORECLOSTTBE  BT  ACTION. 

(J)  Sale. 

$==>526  (Ark.)  Under  recitals  in  commissioner's 
report  of  sale  under  foreclosure  decree,  held. 


that  it  would  be  presumed  that  statutory  notice 
of  sale  was  given  in  the  absence  of  proof  to  the 
contrary  in  support  of  exception  to  confirma- 
tion of  the  sale.— Smith  y.  Elrst  Nat  Bank  ot 
De  Witt,  177  S.  W.  885. 

MOTIONS. 

See  Continuance,  ^937;    Pleading,  4=»387. 

MOTIVE. 

See  Homicide,  <S=>166. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  ®s>231,  1036,  IMS; 
Constitutional  I^aw,  <g=»87,  83,  274,  290; 
Counties ;  Courts,  ^s>231 ;  Dedication,  €=> 
10;  Eminent  Domain,  ®=s>90 ;  Indemnity,  $=> 
15 ;  Judgment  €==720;  Licenses,  €=>6; 
Pleading,  ®=3248;  Schools  and  School  Dis- 
tricts ;    Street  Railroads. 

n.   GOVEBHMENTAI,  POWKRS  AKB 
FUNCTIONS  IN  OENEBAI.. 

<S=>57  (Ky.)  In  the  absence  of  an  express  dele- 
gation of  power  or  a  necessary  inference  &om 
some  express  power,  a  municipality  has  no  au- 
thority to  act. — District  of  Clifton  in  Campbell 
County  V.  Cummins,  177  S.  W.  432. 

V.   OFFICEBS,   AGENTS,   AND  EM- 
PLOYES. 
(A)  Mnnlolpsl  Ufficera  Im  General. 

®=9l30  (Tex.Civ.App.)  That  a  mnnicipal  offi- 
cer wrongfully  removed  did  not,  before  the  end 
of  his  term,  institute  proceedings  to  test  the 
validity  of  the  removal,  does  not  show  an  aban- 
donment of  the  office.---City  of  San  Antonio  ▼. 
Steingruber,  177  S.  W.  1023. 

Plaintiff  held  to  have  abandoned  his  office, 
having  acquiesced  in  an  unlawful  removal,  and 
hence  could  not  recover  salary  incident  there- 
to.—Id. 

€=>I62  (Tex.Civ.App.)  Where  -plaintiff  was  de- 
prived of  an  office  without  authority  of  law.  the 
fact  that  another  discharged  his  duties  will  not 
deprive  him  of  bis  right  to  salary. — City  of  San 
Antonio  v.  Steingruber,  177  S.  W.  1023. 

An  officer  who  was  unlawfully  removed  and 
whose  place  was  taken  by  another  may  recover 
the  salary  incident  to  the  office,  regardless  of 
the  ability  of  the  city  to  recover  from  the  un- 
lawful incumbent. — Id. 

An  officer  who  discharged  no  duties  cannot  re- 
cover salary  incident  to  the  office  because  of 
the  defective  appointment  of  his  successor. — Id. 
«=s>l6S  (Tez.Giv.App.)  Where  a  mnnicipal  of- 
ficer was  improperly  removed  from  office,  that 
the  salary  was  paid  to  a  de  facto  officer  is  mat- 
ter of  defense  which  plaintiff  need  not  negative 
in  an  action  for  salary. — Ci^  of  San  Antonio  t. 
Steingruber,  177  S.  W.  1023. 

An  action  to  recover  salary  incident  to  an 
office,  begun  after  expiration  of  the  term,  can- 
not be  defeated  on  the  ground  that  such  pro- 
ceeding was  only  collateral  to  the  adjudication 
of  the  right  to  the  office. — Id. 

(B)    Hnnlclpal    Departmenta    and    Oflloera 
Thereof. 

®=>I83  (Mo.App.)  A  city  fixing  by  ordinance 
the  salary  of  a  marshal  and  by  resolution  em- 
ploying him  as  night  watchman  may  dispense 
with  his  services  as  watchman  and  limit  his 
compensation  to  that  fixed  for  marshal. — State 
ex  rel.  See  v.  AppUng,  177  S.  W.  751. 

IX.  PtTBUC  niPBOVEMENTS. 

(A)  Power     to      Make     ImproTements      or 
Graat  Aid  Therefor. 

<S=»270  (Mo.App.)  Rev.  St  1909,  {  9384,  em- 
powers board  of  aldermen  to  provide  by  ordi- 
nance, and  contract  thereunder  for  installation 
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of  aseptic  tanks  as  a  part  of  a  sewer  system. 
— Schueler  v.  City  of  Kirkwood,  177  S.  W.  760. 

^9277  (Ark.)  Sewer  improvement  districts 
formed  in  cities  may  secure  outlets  therefor 
without  the  corporate  limits. — Jones  v.  Sewer 
Improvement  DisL  No.  8  of  City  of  Rogers,  177 
S.  W.  888. 


^)  PrcUmlnarr    Pro««edlBKa    «Bd    Ordi- 
nancea  or  Hesolntlona. 

«s»304  (MaApp.)  Ordinance  for  construction 
of  aseptic  tanks  in  a  sewer  system,  which 
specifies  their  capacity  and  that  they  shall  be 
satisfactory  in  point  of  strength  to  the  city 
engineer,  is  sufficient,  within  Uev.  St.  1909,  { 
9384.— Schueler  v.  City  of  Kirkwood,  177  S. 
W.  760. 

(O  Contrseta. 

e=3365  (Mo.App.)  That  the  board  of  aldermen 
of  a  city  accepted  public  work  by  resolution  in- 
stead of  by  ordinance  held  not  to  affect  the  con- 
tractor's right  to  recover  reasonable  value. — 
Schueler  v.  City  of  Kirkwood,  177  S.  W.  760. 

$=>374  (Mo.)  In  an  action  on  tax  bills  issued 
by  Kansas  City  against  property,  in  which  the 
city  had  acquired  an  easement,  held,  that  un- 
der Const  art.  4,  i  48;  Rev.  St.  1909,  §  2778, 
the  city  was  not  liable  in  contract. — Municipal 
Securities  Corporation  v.  Kansas  City,  177  S. 
W.  856. 

An  assignment  of  tax  bills  issued  by  Kansas 
City  held  not  to  warrant  the  assignee  in  suing 
the  city,  which  had  acquired  a  lien  on  the  land, 
in  tort— Id. 

€=3374  (Mo.App.)  A  city  contracting  within  its 
power  for  public  work  held  estopped  to  deny  re- 
covery of  reasonable  value  of  services  under 
the  contract— Schueler  v.  City  of  Kirkwood, 
177  8.  W.  760. 

Where  a  city  accumulating  a  fund  to  pay  a 
contractor  diverts  it  to  another  purpose,  the 
contractor  may  enforce  his  claim  against  the 
general  revenue  of  the  city.— Id. 

(B)  Aaaeaamemta  for  Beneflta,  and  8v««lal 
Taxes. 

«=>426  (Mo.)  Kansas  City  held  not  liable  for 
assessments  on  land,  the  lien  of  the  assessment 
being  destroyed  by  its  condemnation  of  the 
property  for  a  parkway  and  the  city  not  own- 
ing the  fee. — Municipal  ypcurlties  Corporation 
V.  Kansas  City,  177  S.  W.  866. 


(F)  Bntoreement  of  Aaaesameiita  and  Spe- 
cial Taxes. 

€=>570  (Ark.)  Where  an  improvement  district 
statute  under  which  land  is  condemned  for  non- 
payment of  taxes  does  not  require  the  complaint 
to  be  verified;  a  decree  made  thereunder  can- 
not be  set  aside  on  the  ground  that  the  com- 
plaint was  not  verified.— Cassady  v.  Norris,  177 
S.  W.  10. 

«=»578  (Ark.)  In  an  action  to  quiet  title  by 
setting  aside  a  sale  of  property  for  nonpayment 
of  taxes  levied  by  an  improvement  district,  the 
district  is  not  a  necessary  party  to  the  proceed- 
ing.—Cassady  V.  Norris,  177  S.  W.  10. 

After  the  confirmation  of  a  sale  of  realty  for 
nonpayment  of  taxes,  all  defects  and  irregulari- 
ties in  the  conduct  of  the  sale  are  cured. — Id. 

It  is  DO  ground  for  setting  aside  a  sale  of 
realty  for  nonpayment  of  taxes  that  the  owner 
had  no  actual  knowledge  or  notice  of  fraud  in 
the  sale  at  the  time  of  confirmation  thereof. — Id. 

That  the  purchaser  on  a  sale  of  realty  for 
nonpayment  of  taxes  did  not  offer  to  pay  sub- 
sequent taxes  until  the  last  day  provided  there- 
for, so  that  the  former  owner  paid  them  in  the 
meantime,  constituted  no  fraud  upon  the  former 
owner  thereof. — Id. 


Z.  FOXJOE  POWER  A]n>  HEGUXiA- 
TIONS. 

(A)  DelevatlOB,    BSxtent,    and    Bxerdae    of 

Power. 

^=»595  (Ky.)  The  Louisville  race  segregation 
oi'dinance  is  a  valid  exercise  of  the  police  power 
of  the  municipal  legislature  to  secure  the  pub- 
lic welfare.- Harris  v.  City  of  Louisville,  177 
S.  W.  472. 

ZX.   USE  AlfD  REOTTLATION  OF  PUB- 

XiXO  PLACES,  PROPEBTT, 

AKD  WORKS. 

(A)  Streeta  and  Other  Pnblle  Ways. 

®=3705  (Mo.App.)  An  automobile  driver  must 
exercise  the  highest  degree  of  care  of  a  very 
careful  person. — Williams  v.  Kansas  City,  177 
S.  W.  783. 

$=>706  (Mo.App.)  A  motorcycle  rider  colliding 
with  an  automobile  held  not  negligent  as  a  mat- 
ter of  law.— Williams  v.  Kansas  City,  177  S. 
W.  783. 

(B)  Sewera,    Dralna,    and    'Water    Conraea. 

€=»708  (Ark.)  The  object  of  the  organization  of 
a  sewer  district  and  the  authority  of  its  board 
of  commissioners  is  limited  to  the  construction 
of  the  sewer  and  payment  therefor,  and,  when 
that  is  effected.  It  becomes  subject  to  the  city's 
control. — Jones  v.  Sewer  Improvement  Dist  No. 
3  of  City  of  Rogers,  177  S.  W.  888. 

Xn.  TORTS. 

(C)  Detects  or  Obatrnctiona  In  Btreeta 
and  Other  Pnblio  IVaya. 

$=>759  (Mo.App.)  A  city  which  had  constructed 
and  maintained  a  wooden  culvert  as  part  of 
the  roadway  of  a  street  could  not  gainsay  the 
right  of  the  public  to  use  it  as  a  footway  nor 
escape  liability  for  its  neglect  to  keep  it  in  a 
reasonably  safe  condition. — Browning  v.  City  of 
Aurora,  177  S.  W.  686. 

«s»80S  (Mo.Appb)  Knowledge  of  a  defect  in  a 
walk  does  not  preclude  a  recovery  for  an  in- 
jury caused  thereby. — Browning  v.  CSty  of  Au- 
rora. 177  S.  W.  685. 

4=>808  (Mo.App.)  Owners  who  let  their  lot  on 
which  was  a  quarry  so  constructed  as  to  be  a 
nuisance  to  a  corporation  which  maintained  the 
nuisance  are  liable  for  injuries  to  a  traveler  on 
the  adjoining  alley  who  fell  into  the  qnarry. — 
O'Brien  v.  Heman,  177  S.  W.  806. 

Owners  of  a  lot  on  which  waa  a  qnarry  which 
bad  caved  in  so  as  to  be  a  nuisance  to  an  ad- 
joining alley  are  liable  for  injuries  to  one  who 
fell  into  a  quarry  through  a  slide  extending 
across,  the  comer  of  an  adjoining  lot — Id. 

A  request  by  a  policeman  to  guard  a  quarry 
encroaching  on  an  alley  to  prevent  injuries  to 
pedestrians,  though  not  within  his  authority, 
held  to  show  notice  to  the  owner  of  the  danger. 
-Id. 

^s>808  (Mo.App.)  An  owner  of  a  lot  is  liable 
for  permitting  a  slide,  caused  by  the  caving  of 
earth  into  a  quarry  on  the  adjoining  lot  which 
extended  across  his  lot  into  the  alley,  to  remain 
unguarded. — O'Brien  v.  Burroughs  Adding  Mach. 
Coj,  177  S.  W.  811. 

The  rule  that  an  adjoining  owner  is  not  liable 
for  defects  in  highway  not  caused  by  him  does 
not  apply  where  the  defect  was  an  excavation 
extending  across  the  lot  into  an  alley  so  as  to 
be    a   nuisance. — Id, 

A  public  alley  is  a  highway  for  all  travel,  and 
not  merely  for  the  benefit  of  the  adjoining  lot 
owners,  and  a  traveler  who  was  injured  there- 
on is  an  invitee,  not  a  trespasser. — Id. 
^=>809  (Ky.)  A  pedestrian,  injured  by  the  neg- 
ligence of  a  city  and  its  contractor  while  using 
a  sidewalk,  may  recover  from  the  city  and  con- 
tractor therefor. — Owens  v.  (Georgia  Life  Ins. 
Co.,  177  S.  W.  294. 
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4=3821  (Mo.App.)  In  an  action  for  personal 
injury  from  stepping  into  a  hole  of  a  culvert, 
held,  that  plaintiff's  contributory  negligence  was 
a  question  for  the  jury. — Browning  v.  City  of 
Aurora.  177  S.  W.  685. 

4=>822  (Mo.App.)  In  action  against  city  for  in- 
juries at  defective  street  crossing,  instruction 
held  erroneous  as  broadening  issues  of  peti- 
tion.—Holman  T.  City  of  Macon,  177  S.  W. 
1078. 

(D)  Defect*    or    Obiitnictlonii    In    BeTrera. 
Dntlna,  and  liVater  Conraea. 

4=>838  (Ark.)  A  municipal  corporation  or  sew- 
er district  cannot  maintain  a  sewer  and  septic 
tank  in  such  a  manner  as  to  constitute  a  nui- 
sance and  injure  lower  riparian  owners  on  the 
stream,  into  which  sewage  flowed.— Jones  v. 
Sewer  Improvement  Dist  No.  3  of  City  of 
Rogers,  177  S.  W.  888. 

€=3038  (Ky.)  Neither  city  nor  person  maintain- 
ing private  sewer  held  entitled  to  claim  pre- 
scriptive right  to  turn  filth  of  sewers  into 
stream.— Kraver  v.  Smith.  177  S.  W.  286. 
<S=984S  (Ark.)  E>vidence  held  to  warrant  a  find- 
ing that  a  sewer  system  was  maintained  in  such 
a  manner  that  the  sewage  cunstituted  a  nui- 
sance damaging  the  lower  riparian  owners  on 
the  stream  forming  the  outlet. — Jones  v.  Sewer 
Imprurement  Dist.  No.  3  of  City  of  Rogers,  177 
S.  W.  888. 

®=3846  (Ark.)  Where  a  sewer  system  was  neg- 
ligently maintained,  so  that  it  constituted  a  nui- 
sance, the  nuisance  will  be  enjoined. — Jones  v. 
Sewer  Improvement  DisL  No.  3  of  City  of  Rog- 
ers, 177  S.  W.  888. 

®=>846  (Ark.)  Owners  of  property  abutting  on 
highway,  put  in  bad  condition  for  travel  by 
water  carried  to  it  by  ditcli  built  by  a  town  to 
carrjr  off  stagnant  water,  held  not  entitled  to 
enjoin  maintenance  of  such  ditch.— Dobbs  t. 
Town  of  GiUett.  177  8.  W.  1141. 

ZV.  ACTIONS. 

9=>I0I6  (Ark.)  In  the  absence  of  statute  mak- 
ing them  liable,  no  action  will  lie  against  a  mu- 
nicipal corporation  or  a  local  improvement  dis- 
trict.— Jones  V.  Sewer  Improvement  Dist  No.  3 
of  City  of  Rogers,  177  S.  W.  888. 
€=»I034  (Tez.CiT.App.)  The  action  against  a 
city  not  being  for  debt,  but  for  conversion,  the 
petition  need  make  no  allegation  as  to  manner 
of  contracting  debt  for  the  property,  or  provi- 
sion for  its  payment.— City  of  Teague  t.  ll'abric 
Fire  Hose  Co..  177  S.  W.  160. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  «=^87-821. 

NAMES. 

See  Indictment  and  Information,  9=334;  Jus- 
tices of  the  Peace,  9=3l60. 

®=»I8  (Mo.)  Presumption  of  identity  arising 
from  sameness  of  name  held  not  conclusive  and 
legal,  but  rebuttable  and  of  fact,  and  not  to 
be  drawn  where  different  persons  have  the  mid- 
dle name  or  initial  unlike, — Gray  v.  Missouri 
Lumber  &  Mining  Co.,  177  S.  W.  595. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NEGLIGENCE. 

See  Appeal  and  Error,  «s»934,  1056,  1067, 
1170.  1175;  Carriers,  «=3l21,  131,  132,  177, 
185,  228,  286-384 ;  Continuance,  €=»30;  Con- 
tribution, «=»5;  Electricity.  <3=»16;  Food, 
•=325;      Judgment,     ^=>5S8;      Master     and 


Servant,  4=3101-320;  M^nidpal  Corpora- 
tions, «=>70e,  759-846;  Physicians  and  Sui^ 
geons,  «=>18;  Pleading,  <S=>236,  259;  Rail- 
roads, <S=s>274-443 ;  Street  Railroads,  <S=»04, 
99,  103,  117;  Trial.  <S=203,  251-253,  255, 
260,29(5. 

I.  ACTS   OR  OMISSIONS  CONSTITirT- 
ING    NEGUOENCE. 

(O)  Condition  and  Uae  of  I^and,  Bnlldlnsni 
and  Ottaer  Btrnetarea. 

4=932  (Tez.Civ.App.)  A  licensee  mast  accept 
premises  as  he  finds  them,  and  the  owner  need 
only  use  ordinary  care  not  to  cause  willful  in- 
jury.—Wm.  Cameron  &  Co.  v.  Polk,  177  S.  W. 
117a 

A  licensee,  leaving  the  path  across  a  lumber 
^ard  of  a  lumber  company  and  sustaining  an 
injury  from  a  lumber  pile  falling  on  her,  held 
not  entitled  to  recover. — Id. 

n.   PROXIMATE  CAUSE  OF  rNJURT. 

4~>56  (Tex.Civ.App.)  A  proximate  cause  ia 
that  which  produces  or  actively  aids  in  produc- 
ing a  result— Missonri.  K.  &  T.  Ry.  Co.  of 
Texas  v.  Ryon,  177  S.  W.  525. 
4=>59  (Ark.)  To  warrant  a  finding  that  negli- 
gence is  the  proximate  cause  of  an  injury,  it 
must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  and 
ought  to  have  been  foreseen. — St  I^uis,  I.  M. 
&  S.  Ry.  Co.  V.  Duckworth,  177  S.  W.  1148. 
9=361  (Tex.Oiv.App.)  Negligence  of  intermedi- 
ate agencies  may  be  the  proximate  cause  which 
sets  in  motion  the  concurring  act  of  negligence 
of  another  for  which  the  latter  will,  in  case 
of  loss  or  injury,  be  liable. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Ryon.  177  S.  W.  525. 

m.   CONTRIBUTORT      NEOUGENCE. 

(A)  PerBons  Injnred  in  General. 
4=966  (Tex.Civ.App.)  It  is  not  the  law  that, 
where  a  person  is  injured  by  the  negligence  of 
another,  he  cannot  recover  if  he  knew  there 
was  some  danger  in  the  act  through  which  he 
was  injured.- Quanah,  A.  &  P.  Ry.  Co.  v.  (Good- 
win, 177  S.  W.  545. 

4=»72  (Mo.App.)  When  suddenly  confronted 
with  an  unexpected  danger,  the  law  does  not 
require  persons  to  act  instantly  and  in  the 
most  intelligent  way  to  avert  or  extricate  them- 
selves from  the  peril. — Underwood  v.  St  Louis. 
I.  M.  &  S.  Ry.  Co.,  177  S.  W.  724. 

(D)  Comparatlre  Itearliirenee. 

4=3 1 01  (Mo.App.)  In  an  action  for  personal  in- 
jury under  the  federal  ESnployera'  Liability  Act, 
a  servant  guilty  of  negligence  may  recover  dam- 
ages in  proportion  to  fuU  amount  as  negligence 
attributable  to  defendant  is  in  proportion  to  en- 
tire negligence  of  both. — Cross  t.  Chicago,  B.  ft 
Q.  R,  Co.,  177  S.  W.  1127. 

IT.  ACTION& 

(A)   RlKht  of  Action,  Parties,  Prellaainary 
Proceedlnca,  and  Pleading 

4=3 1 1 9  (Mo.App.)  Plaintiff,  alleging  specific 
acts  of  negligence,  must  recover  upon  one  or 
more  of  such  negligent  acts  constituting  a  cause 
of  action,  but  need  not  prove  every  negligent 
act  charged.— Yost  y.  Atlas  Portland  Cement 
Co.,  177  S.  W.  690. 

4=3(19  (Mo.App.)  One  cannot  charge  a  spe- 
cific act  of  negligence  in  the  petition  and  recov- 
er on  another  act  shown. — Williams  v.  Kansas 
City,  177  S.  W.  783. 

4=91 19  (Mo.App.)  Where  plaintiff  pleads  two 
or  more  negligent  acts,  and  proves  that  his  in- 
jury was  the  result  of  one  or  both,  he  is  not  re- 
quired to  go  further. — Mullery  v.  Missouri  ft 
Kansas  Telephone  C!o.,  177  S.  W.  1098. 

(C)  Trial,  Jndarment,  and  Revtevr. 

4=3)36  (Ky.)  Ordinarily  contributory  negli- 
gence is  a  question  for  the  jury,  but  where, 
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frcm  the  nncontrorerted  facts,  bnt  one  reaeon- 
able  inference  may  be  drawn,  the  coart  will  pass 
on  it  as  a  question  of  law. — T.onisvilIe  &  M.  R. 
Co.  V.  Weldon,  177  S.  W.  459. 

«=>I36  (Tex.Civ.App.)  Where,  in  action  for  in- 
juries to  a  child  by  a  pile  of  lumber  falling  on 
her,  neither  the  pleadings  nor  the  evidence  show 
to  whom  the  land  belonged,  the  court  cannot 
determine,  as  matter  of  law,  that  the  child  was 
a  licensee,  so  as  to  bold  the  owner  of  the  lumber 
not  liable.— Wm.  Cameron  &  Co.  v.  Polk,  177 
S.  W.  1178. 

^s>l47  (Tex.Civ.App.)  Affirmative  answers  to 
^lecial  issues  as  to  whether  acts  of  deceased 
contributed  to  his  death,  held  not  to  establish 
contributory  negligence. — Turner  v.  Missouri,  K. 
&  T.  Ry.  Co.  of  'lexas,  177  S.  W.  204. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Kotas. 

NEGROES. 

See  Constitutional  Law,  4=s>274. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  «=>938-&42;  New  Trial, 
«=9lOO^  103,  140. 

NEW  TRIAL. 

See  Appeal  and  Error,  «=3203,  286-302,  368, 
545,  681,  586,  6.39,  757,  854,  856,  977,  079, 
1005,  1015,  1178,  1212;  Courts,  «=»247; 
Criminal  Law,  <3=»916-957,  1064,  1090,  1114, 
1156. 

I.  NATURE  AND  SCOPE  OF  REMEDT. 

^=>6  (Mo.App.)  Trial  courts  have  large  discre 
Uonary  powers  in  granting  new  trials,  especially 
where  the  weight  of  evidence  is  involved. — Farm- 
ers' &  Merchants'  Bank  v.  'Munsou,  177  S.  W. 
778. 

ZI.   OKOTTNSS. 
(B)   NeirlT  Dlseoverecl  Kvldenee. 

«=3lOO  (Ky.)  That  surgeons  defended  suit  for 
malpractice  on  theory  that  failure  of  wound 
to  heal  was  due  to  plaintifTs  fault  held  not  to 
prevent  new  trial  for  newly  discovered  evidence 
that  it  was  due  to  a  cancerous  condition. — 
Mason,  Evans  &  Keys  ▼.  Meloan,  177  S.  W. 
435. 

«=»I03  (Ky.)  In  action  against  surgeons  for 
malpractice,  evidence  of  surgeon  performing 
operation  on  plaintiff  after  judgment  in  her 
favor  held  newly  discovered  and  material  evi- 
dence entitling  defendants  to  a  new  trial. — Ma- 
son, Evans  &  Keys  v.  Meloan,  177  S.  W.  435. 

m.  PROCEEDINGS  TO  PROCURS 
NEW  TRIAX. 

4=3llO  (Mo.)  Affidavits  not  receivable  in  sup- 
port of  motion  for  new  trial  made  at  one  term 
and  continued  to  another  held  not  be  looked 
to  by  the  trial  court  as  motive  to  exercise  its 
common-law  power  to  set  aside  verdict  on  its 
own  motion.— Gray  v.  Missouri  Lumber  &  Min- 
ing Co.,  177  S.  W.  595. 

®=>I24  (Mo.)  Where  the  motion  for  new  trial 
did  not  allege  discovery  of  new  evidence,  set  it 
out,  or  aver  lack  of  diligence,  affidavits  pur- 
porting to  contain  new  evidence  were  not  re- 
ceivable in  support  of  the  motion. — Gray  v. 
Missouri  Lumber  &  Mining  Co.,  177  S.  W.  695. 
®=»140  (Ky.)  Under  Civ.  Code  Prac.  g  340, 
subsec.  7,  and  sections  342-344,  application  for 
new  trial  for  newly  discovered  evidence,  when 
made  by  petition  need  not  be  supported  by  affi- 
davits.—Mason,  Evans  &  Keys  v.  Meloan,  177 
S.  W.  43.5. 


€=»I5S  (Mo.)  The  circuit  court  bas  power  over 
judgment  rendered  at  a  preceding  term  only 
where  a  statutory  motion  for  new  trial  was 
filed  at  such  term  and  has  been  regularly  con- 
tinued.— Gray  v.  Missouri  Lumber  &  Mining 
Co..  177  S.  W.  505. 

NOMINAL  DAMAGES. 

See  Damages,  ^=>9. 

NOMINATION. 

See  Elections,  €=9126. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Judgment.  9=0202,  586,  692;  Trial.  «=» 
244. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  Possession,  «s»06:  Appeal  and  Er- 
ror, <S=3l024;  Banks  and  Banking,  <e=9ll6, 
117;  Bins  and  Notes,  «=9S44,  422,  525;  Car- 
riers, «=>159,  163,  218,  228;  Chattel  Mort- 
figes,  ^=>61;  Criminal  Law,  «s>1087; 
raudulent  Conveyances,  €=>159;  Onaran^, 
€=>7,  25 ;  Injunction,  «=3l43 ;  Insurance, 
<S=>390,  572;  Judgment.  «=>273;  Justices  of 
the  Peace,  ®=3l60;  Mechanics'  Liens,  ®=>157; 
Mortgages,  ®=>526;  Municipal  Corporations, 
<8=»578,  808;  Principal  and  Agentr«=>148 ; 
Principal  and  Surety,  €=>123 ;  Railroads, 
«=»275 ;  Taxation,  <&=3760 ;  Vendor  and  Pur- 
chaser, «=3229-244. 

NOVATION. 

«=>3  (Mo.App.)  In  case  <A  novation  by  sab- 
stituted  agreement,  the  substitution  itself  is 
consideration  supporting  new  contract. — Koslos- 
ky  V.  Bloch,  177  S.  W.  1060. 

NUISANCE. 

See  Limitation  of  Actions,  4=956;  Municipal 
Corporations,  e=>SOS.  845,  846 ;  Waters  and 
Water  Courses,  4=971,  76. 

X.     PRIVATE  mriSANCES. 
(D)  Actions   tor   Dsmmares. 

4=942  (Ky.)  Where  character  of  sewer  slops 
discharged  into  stream  had  changed  so  as  to 
pollute  the  stream,  one  then  operating  the  dis- 
tillery held  to  have  created  the  nuisance  with- 
in rule  as  to  necessity  of  request  to  abate.— 
Kraver  v.  Smith,  177  S.  W.  286. 

n.  PUBLIC  NUISANCES. 

(A)  Nature  of  Injury,  and  LlablUty  Tbere- 

for. 

4=366  (Ky.)  A  person  maintaining  private 
sewer  held  not  entitled  to  claim  prescriptive 
right  to  turn  filth  of  sewers  into  stream.^ 
Kraver  v.  Smith,  177  S.  W.  286. 

(B)  RlKlita  and  Remedies  of  Private  Per- 

■ona. 

4=972  (Ky.)  Riparian  owners  hsld  to  hav<*. 
right  of  action  for  pollution  of  stream  under 
the  rule  that  one  suffering  special  damages  from 
a  public  nuisance  may  sue  therefor. — ^B^aver  t. 
Smith,  177  S.  W.  286. 

NUNC  PRO  TUNC. 

See  Judgment,  4=9273. 
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OBJECTIONS. 

See  Appeal  and  Error,  «=»22,  170,  174,  203- 
242.  1048:  Criminal  Law,  €=402,  6»5,  1036, 
1043,  1036,  1064,  1000-1092, 1169;  Trial,  «=» 
83,  105,  27& 

OBSTRUCTIONS. 

See  iMunicipal  Corporations,  9=3759-822, 

OFFICERS. 

See  Banks  and  Banking,  ^9102-117;  Bonds, 
^=>35 ;  Clerks  of  Courts ;  Corporations,  ^=3 
133,  307,  314,  426;  Courts,  «=>231;  Injunc- 
tion, 9s»70;  Justices  of  the  Peace;  'Kanda- 
mus,  9=»79;  Municipal  Corporations,  9=3 
150-183  ;  Receivers ;  Schools  and  School  Dis- 
tricts, <3=»36-48. 

Z.  APPOINTMENT,    QVAUFIOATION, 

AND  TENTTSE. 

(A)   Oflleea,  and  PoTrer  to  Appoint  to  sad 
RemoTe   from   Ofllce. 

4=33  (Ark.)  An  office  must  be  created  by  the 
Constitution  or  statotes  of  the  state  and  not  by 
an  order  of  the  Legislature.— State  t.  Bunch, 
177  8.  W.  932; 

(C)  vniglbiutr    and    <tnaIlfle»tlOB. 

9=>38  (Ark.)  That  the  Governor  revoked  a  com- 
mission obtained  by  giving  a  bond  to  account  for 
emoluments  of  the  office  held  not  to  relieve  the 
sureties  from  liability  for  the  emoluments  of 
the  office  after  such  revocation,  though  the  in- 
cumbent's adversary  did  not  seek  to  oust  him 
from  office  during  the  pendency  of  the  contest — 
Bowen  v.  Lovevirell,  177  S.  W.  929. 

U.  TITIX  TO  AND  POSSESSION  OP 
OFFICE. 

®=383  (Ark.)  The  remedy  of  a  successful  con- 
testant, where  con'testee  obtained  possession  of 
the  office  during  the  contest,  held  a  separate  ac- 
tion to  recover  posaession  and  the  6molument8 
of  the  office.— Bowen  v.  Lovewell,  177  S.  W. 
929. 

OPINION  EVIDENCE. 

See  Criminal  Law,  4=3448-474 ;  Evidence,  4=> 
471-558. 

ORDINANCES. 

See  Municipal  Corporations,  4=>304|  593; 
Street  Railroads,  <&=394. 

PANDERING. 

See  Criminal  Law,  4=>1184. 

PARENT  AND  CHILD. 

See  Adoption ;  Appeal  and  Error,  ®=»10(>8 ; 
Criminal  liaw,  4=s>273 ;  IXvorce,  <©=3289- 
3(K5 ;  Evideuce,  <&=35 ;  Guardian  and  Ward; 
Hishways,  <S=»93 ;  Infants;  Street  Railroads, 
«=»117. 

PAROL  EVIDENCE. 

See  Evidence,  4=>419-461. 

PARTIES. 

See  Appeal  and  Error,  «=»877;  Charities,  «=» 
50:  Contracts.  «=3l77;  Guaranty,  <e=>82; 
Infants,  e=>74;  Judgment,  4=»262,  672; 
iMunicipal  Corporations,  4=>578 ;  Partition, 
«=946. 

V.  DEFECttS,  OBJECTIONS.  AND 
AMENDMENT. 

4=395  (Ark.)  Where  one  "as  guardian  for"  an 
infant  filed  a  claim,  it  was  not  error  to  per- 


mit him  to  file  an  amended  complaint  bv  the 
infant  with  himself  as  next  friend.— Bu<^ley  ▼. 
Collins.  177  S.  W.  920. 

PARTITION. 

See  Appeal  and  Error,  «=»185,  180,  877,  909, 
1009;  Husband  and  Wife,  4=3274;  Infants, 
4=337 ;    Judgment,  4=3672,  713. 

n.  ACTIONS    FOB    PARTITION. 

(A)  Rtatltt  o(  AetlAB  aad  DeteniieB. 

4=3 1 7  (Ark.)  Where  the  title  of  plaintiff  in  par- 
tition is  disputed,  a  court  of  equity  will  not 
try  the  question  of  title,  and,  if  moved  there- 
to, will  dismiss  the  complaint  without  prejudice 
or  retain  the  bill  till  title  is  determined  at 
law.— Cole  V.  Burnett,  177  S.  W.  1146. 

(B)  Proceeding   nnd  Relief. 

4=346  (Mo.)  Under  Rev.  St  1909,  {  2562,  th» 
holder  of  a  contract  Hen  upon  a  moiety  or  the 
whole  of  the  land  is  a  proper  party  to  a  suit  to 
imrtition  such  land. — Grogan  v.  Grogan,  177  S. 
W.  649. 

4=385  (Mo.)  In  partition,  a  doweress  before  as- 
signment who  rebuilt  a  bam  destroyed  by  fire, 
is  entitled  to  reimbursement  therefor,  since  the 
rebuilding  permanently  enhanced  the  value  of 
the  land.— Grogan  v.  Grogan.  177  S.  W.  649. 

4=387  (Mo.)  In  partition  a  doweress  before  as- 
signment, who  paid  taxes  and  interest  on  an 
incumbrance  thereon,  may  be  reimbursed  there- 
for, although  such  expenses  were  not  chargeable 
to  her,  she  being  entitled  to  pay  these  to  save 
her  homestead  and  dower  rights. — Grogan  v. 
Grogan.  177  S.  W.  649. 

4=^88  (Mo.)  Nothing  that  can  be  decreed  in  a 
partition  suit  in  invitum,  as  to  the  interests 
of  an  incumbrancer  of  all  the  lands,  can  affect 
his  rights  to  enforce  his  lien  according  to  the 
terras  of  the  instrument  creating  it— Grogan  v. 
Grogan,  177  S.  W.  649. 

4=394  (Mo.)  Where  a  doweress  sets  up  equita- 
ble rights  to  subrogation  in  partition,  a  find- 
ing allotting  the  land  iu  kind,  supported  by  the 
report  and  evidence  of  the  commissioners,  will 
not  be  disturbed.— Grogan  v.  Grogan,  177  S.  W. 
649. 

4=3 1 03  (Tenn.)  Under  Shannon's  Code.  H 
5010.  5025.  5040,  5042,  5051,  5052,  5915,  a 
tenant  in  common  suing  for  partition  may  pur- 
chase at  the  sale  ordered  by  the  court. — Davis  v. 
Solan,  177  S.  W.  9.1!). 

4=3 1 14  (Mo.App.)  Allowances  to  commissioners 
in  partition  draw  interest,  within  Rev.  St.  1909, 
§  7181,  until  paid,  and  are  not  governed  by  sec- 
tion 7179.— McManus  v.  Burrows,  177  S.  W. 
671. 

Commissioners,  allowed  compensation  in  parti- 
tion, may  perfect  an  execution  therefor,  not- 
withstanding a  prior  execution  obtained  by 
atturucys  for  their  own  services  and  returned 
satistied.— Id. 


PARTNERSHIP. 

See  Appeal  and  Error,  4=3l71 ;   Trial,  4=3350. 

UI.   MUTUAI.    RIGHTS,   DITTIES,    AND 
UABILITIES  OF  PARTNERS. 

(A)    Firm  Property  nnd  BaalnesB. 

4=383  (Ark.)  No  compensation  for  services  will 
be  allowed  a  partner  who  performed  all  the 
services  for  the  firm,  in  the  absence  of  a  special 
agreement  for  such  compensation. — Cole  v.  Cole, 
177  S.  W.  915. 

A  partner  who  continued  the  business  after 
one  partner  became  insane  and  another  died  i* 
presumed  to  continue  it  under  the  original  part- 
nership articles.— Id. 
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VI.  DEATH  or  PARTNER,  AND  STTR. 

■vnmia  partners. 

9=>250  (Mo.App.)  Partnership  administrator's 
surety  held  liable  for  misappropriation  of  prop- 
erty, though  it  was  not  partnership  property; 
administrator  having  taken  possession  by  color 
of  his  office.— State  ex  rel.  Whitlow  v.  Ameri- 
can Surety  Co.  of  New  York,  177  S.  W.  1074. 

Where  partnership  administrator  was  real 
porchaser  of  property  sold  by  him,  recovery  by 
person  claiming  under  deceased  partner  against 
administrator's  surety  held  not  limited  to  sell- 
ing price.— Id. 

Person  claiming  under  deceased  partner  held 
not  estopped  by  requiring  administrator  to  sell 
property  of  deceased  partner,  or  by  delay  in  im- 
peaching sale,  or  in  establishing  the  deceased 
partner's  ownership. — Id. 

A  judgment  of  the  probate  conrt  on  the  final 
settlement  of  a  partnership  estate  not  appeal- 
ed from  was  conclusive  on  the  surety  on  the 
administrator's  bond. — Id. 

Inventory  and  appraisement  by  partnership 
administrator  held  evidence  of  value  of  prop- 
erty taken  under  color  of  office  and  with  the  tes- 
timony of  witnesses  to  justify  the  trial  court's 
finding  as  to  value.— Id. 

^9251  (Mo.App.)  Probate  court  on  final  set- 
tlement of  partnership  estate  held  authorized  to 
correct  errors  or  invalidities  anywhere  through- 
out the  administration.— State  ex  rel.  Whitlow 
V.  American  Surety  Co.  of  New  Xork,  177  S. 
W.  1074. 

vn.  Di8sox.innoN.  settteiient, 

AND  ACCOirNTZNO. 

(D)   Actions  for  Dissolution  and  Acconnt- 

Inr. 

$=>336  (Ark.)  In  a  suit  by  an  insane  partner 
by  his  guardian  for  dissolution,  evidence  held 
not  to  establish  a  special  agreement  that  the 
surviving  partner  should  be  compensated  for 
his  service.— Cole  v.  Cole,  177  S.  W.  915. 


PASSENGERS. 

See  Appeal  and  Error,  «=>1057, 1067 ;  Carriers, 
<8=2.S8-384;  Pleading,  «=»406;  Trial,  «a=» 
191,  296.  .  .  ■«— 

PATENTS. 

See  Public  Lands,  <8=>61. 

PAUPERS. 

See  Courts,  4=357,  207 ;   Mandamus,  «=357. 

PAYMENT. 

See  Evidence,  «=>67;  Insurance,  *=»597,  598; 
I'rincipnl  and  Surety,  <8=s>117;  Tender;  Ven- 
dor and  Purchaser,  €=>3S& 

PENALTIES. 

Bee  Insurance,  ^:s602. 

I.   NATURE  AND  GROUNDS,  AND  EX- 
TENT  OF  LIABIUTT. 

*=»3'  (Tex.Civ.App.)  A  statutory  penalty  can- 
not he  recovered  unless  it  is  clearly  authoriiied 
by  statute.— Helm  v.  Wells  Fargo  &  Co.  Ex- 
press, 177  S.  W.  134. 

PENDENCY  OF  ACTION. 

See  Limitation  of  Actions,  4=»105 ;  Lis  Pendens. 

PERJURY. 

See  Criminal  Law,  «=a658. 

I.    OFFENSES    AND    RESPONSmiUTT 
THEREFOR. 

«=»2  (Ky.)  Ky.  St.  1915,  g§  1174,  1175,  relat- 
ing  to  false  swearing,  are,  as  to  false  reports 


of  banks,  repealed  by  the  act  of  1912,  as 
amended  in  1014,  embodied  in  Ky.  St.  1915,  i 
165a,  relating  to  banking. — ^Head  t.  Comm<Hi- 
wealth,  177  S.  W.  731. 

@:»l  I  (Ark.)  On  trial  for  stealing  a  cow,  tes- 
timony of  witness,  who  claimed  that  certain 
horns  were  those  of  a  cow  butchered  by  him, 
as  to  number  of  cows  sold  by  him,  held  immate- 
rial and  not  to  support  a  prosecution  for  per- 
jury.—Harris  V.  State,  177  8.  W.  1144. 

False  testimony,  if  circumstantially  mate- 
rial or  tending  to  support  witness  or  discredit  a 
witness,  held  to  support  charge  of  perjury.— Id. 

PERSONAL  INJURIES. 

See  Appeal  and  Error,  €=>231,  1036,  1050, 
1064,  1178:  Carriers,  «=»286-384;  Com- 
merce, ®=>8 ;  Contribution,  €=>5 ;  Damages, 
<&=»130-132,  206,  216;  Master  and  Servant, 
€=9101-295;  Municipal  Corporations,  ®s» 
759-846;  Negligence,  <6=>101,  186;  Pleading, 
<8=5»236,  406;  Railroads,  «=274-^0;  Street 
Railroads,  «=>94,  117;  Trial,  <8=»121,  140, 
191,  251,  255,  260,  296. 

PETITION. 

See  0>unties,  9=>178 ;  Schools  and  School  Dis- 
tricts, «=>37. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  €=>128;  New  Trial,  <8=»100,. 
103;    Pleading,  iS=>193. 

9=9 14  (Mo.App.)  A  physician,  holding  himselT 
out  as  such,  and  undertaking  for  pay  the  car«- 
and  treatment  of  a  baby,  owed  it  and  its  fa- 
ther careful  and  skillful  treataient — Sontag  v. 
Ude,  177  S.  W.  659. 

®=»IS  (Ky.)  A  surgeon  should  exercise  reason- 
able care  and  skill  in  removal  of  gauze  pads 
necessary  to  a  successful  operation,  and  may 
not  relieve  himself  of  liability  for  leaving  pad 
in  wound  by  any  custom  requiring  attending 
nurse  to  count  those  used  and  removed. — Bar- 
nett's  Adm'r  v.  Brand,  177  S.  W.  461. 
€=9 1 6  (Ky.)  To  authorize  a  recovery  for  mal- 
practice, it  was  not  sufficient  to  show  that  de- 
fendant, leaving  a  gauze  pad  in  the  wound  or 
failing  to  promptly  remove  it,  failed  to  exercise 
reasonable  care,  but  it  must  further  appear  that 
such  failure,  it  any,  was  the  proximate  cause 
of  decedent's  death. — ^Bamett's  Adm'r  v.  Brand, 
177  S.  W.  461. 

i33»l8  (Ky.)  In  an  action  against  surgeons  for 
malpractice  in  connection  with  an  attempted, 
operation  for  the  removal  of  a  goiter,  evidence 
held  to  make  a  ease  for  the  jury. — Mason,  Ev- 
ans &  Keys  V.  Meloan,  177  8.  W.  435. 
4=>I8  (Ky.)  Custom  for  attending  nurse  to  ac- 
count for  the  gauze  pads  used  and  removed  and 
physician's  reliance  thereon  held  admissible  on 
question  of  his  reasonable  care. — Baruett's 
Adm'r  v.  Brand,  177  S.  W.  461. 

In  admini.strn  tor's  action  for  malpractice  in 
performing  an  operation  on  his  decedent,  de- 
fendant's failure  to  promptly  remove  a  missing 
gauze  pad  held  evidence  of  negligence.— Id. 
^=»I8  (Mo.App.)  Evidence  held  to  make  ques- 
tions for  jury  as  to  physician's  negligence  in 
connection  with  rubber  tube  inserted  in  inci- 
sion, which  slipped  inside  the  body,  and  whether 
this  was  the  proximate  cause  of  death. — Sontag 
V.  Ude,  177  S.  W.  659. 

Physician,  who  inserted  in  incision  rubber 
tube,  which  slipped  inside  the  body,  having 
offered  no  evidence,  jury  held  warranted  in  find- 
ing for  plaintiff.- Id. 

PLEADING. 

See  Adverse  Possession,  ^sslll ;  Appeal  and 
Error,  «:5>681,  737,  837,  846,  916,  1039-1041 ; 
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Brokers,  «:5>82;  Cancellation  of  Instruments, 
«=937;  Carriers,  <&=»131,  315;  Continuance, 
4=»30;  Counties,  <&=»196 ;  Criminal  Law,  @=a 
382,  449;  Divorce,  <8=>93,  184;  Drains,  ®=» 
30;  Etoinent  Domain,  <g=>293;  Equity,  <8=» 
204;  Fraudulent  Conveyances,  <S=»259;  Hus- 
band and  Wife,  ©=3230,  332 ;  Indictment  and 
Information;  Insurance,  <S=»103,  666;  Inter- 
pleader; Judgment,  <S=»18,  251,  460,  588: 
Justices  of  tlie  Peace,  <8=100.  106, 174 ;  Libel 
and  Slander,  ®=»86;  Lost  Instruments,  <&=> 
22;  Master  and  Servant,  «=a2e4;  Mechanics 
Liens,  «=>271;  Municipal  Corporations,  *» 
670,1034;  Negligence,  <S=»119;  Parties,  «=» 
95;  Principal  and  Agent,  <g=>89;  Quieting 
Title,  «=>34;  Railroads,  <S=>60;  Sales,  <S=> 
355;  Schools  and  School  Districts,  '&=!l45; 
Telegraphs  and  Telephones,  ®=>65 ;  Trial, 
<g=>169,  251,  330 ;  Vendor  and  Purchaser,  <@=> 
314. 

I.  FORM  AND  AIiIiEGATIONS  IK 
OENEBAIb 

e=>3A  (Tex.C5v.App.)  Where  no  special  ex- 
ceptions were  urged,  every  intendment  wiU  be 
indulged    in    favor   ot  the   petition.— Cleveland 

V.  Stanley,  177  S.  W.  1181. 

in.   PLEA  OB  ANSWER.  CBOSS-COM- 

PLAINT.    AND    AFFIDAVIT 

OF  DEFENSE. 

(C)  Tr«TeT«e»  or  Denials  and  Adml««lon«. 

iS=»ll4  (Tex.Civ.App.)  Where  an  allegation  in 
a  pleading  is  once  denied,  it  is  not  necpssai'y 
that  it  should  be  denied  again  because  the  al- 
legation is  repeated.— Wm.  Cameron  &  Co.  v. 
pSik,  177  S.  W.  1178. 

«=3l29  (Tex.Clv.App.)  In  action  for  amounts 
due  under  contracts,  allegation  that  contracts 
were  canceled  not  having  been  denied,  proof 
thereof  held  unnecessary.— Plummet  v.  Simms, 
177  8.  W.  1087. 

V.   DEMVBBEB   OB   EXCEPTION. 

<Ss>l93  (MaApp.)  Alleged  defects  in  petition 
in  action  agairst  physician  and  surgeon  for 
unskillful  treatment  held  net  such  as  could  be 
reached  by  demurrer.— Sontag  v.  Ude,  177  S. 
W.  659. 

©=9214  (Tenn.)  A  demurrer  does  not  admit  al- 
legations contrary  to  facts  judicially  known  to 
the  court— HeiskeU  v.  Knox  County,  177  S.  W. 
483. 

VI.  AMENDED  AND   SUPFI<EMENTAIi 
PI,EADIN6S  AND  BEFLEADEB. 

<8=5236  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, where  the  answer  pleaded  contributory 
negligence,  it  was  within  the  trial  court's  dis- 
cretion to  permit  plaintiff  at  the  trial  to  amend 
the  petition  so  as  to  deny  contributory  negli- 
gence.—Terrell  Sewerage  Co.  v.  Stiles,  177  S. 
W.  1053. 

«=>237  (Mo.)  Under  Rev.  St.  1909,  |  1848, 
plaintiffs,  in  suit  to  quiet  title,  wherein  they 
plead  purely  legal  rights,  could  amend  such 
pleadings  after  proof  of  equitable  rights  to 
conform  to  such  proof. — Brandt  v.  Bente,  177  S. 
W.  377. 

©=9237  fMo.)  Where  pleaded  grounds  of  equita- 
ble relief  are  disclosed  during  the  progress  of 
a  trial,  an  application  for  an  amendatory  or 
supplemental  petition  is  timely.— Whiting  v. 
Enterprise  Land  &  Sheep  Co.,  177  S.  W.  589. 
^»248  (Mo.App.)  Petition  for  death  of  motor- 
cycle rider  struck  by  a  city  watersvorks  auto- 
mobile driven  by  its  chief  inspector  may  be 
amended  by  showing  that  the  city  supplied  its 
inhabitants  with  water  for  compensation.— 
WilUams  v.  Kansas  City,  177  S.  W.  783. 
©=9259  (Ky.)  In  action  for  death  of  railroad 
servant,  wherein  plea  of  contributory  negligence 
had  been  made,  amendment  intended  to  perfect 
the  plea  by  reference  to  certain  evidence  in  the 


case  was  properly  refused. — ^Louisville  &  N.  B. 
Co.  V.  Parker's  Adm'r,  177  S.  W.  465. 

XI.  MOTIONS. 

©=>367  (Ky.)  Where  pleadings,  in  action  for 
railway  servant's  wrongful  death,  were  based 
on  assumption  that  he  was  engaged  in  Intra- 
state commerce,  defendant's  motion  to  require 
petition  to  specifically  aver  whether  action  pro- 
ceeded under  state  law,  or  federal  act,  was 
froperly  overruled. — Louisville  &  N.  B.  Co.  t. 
arker's  Adm'r,  177  S.  W.  465. 

Xm.   DEFECTS    AND    OBJECTIONS, 

IVAIVEB,  AND  AIDER  BT  VEB- 

DICT    OB  JUDGMENT. 

©=3406  (Mo.App.)  In  passeniier's  action  for  in- 
juries, failure  to  allege  that  defendant  was  oper- 
ating street  car  at  time  of  injury  held  not  fatal 
and  waived  by  answer. — Tanchof  v.  Metropolitan 
St.  Hy.  Co.,  177  S.  W.  813. 
©=9412  (Tex.Clv.App.)  Where  case  was  tried 
by  defendant  without  asserting  that  plaintiff's 
failure  to  deny  plea  of  limitations  under  oath 
admitted  it,  the  error  was  waived.— Shaw  v. 
Thompson  Bros.  Lumber  Co.,  177  S.  W.  574. 

PLEAS. 

See  Criminal  Law,  ©=9273,  279. 

PLEDGES. 

«=9ll  (Tex.Clv.App.)  While  an  actual  delivery 
usually  accompanies  and  constitutes  a  pledge  of 
personal  property,  yet,  where  property  is  al- 
ready in  file  hands  of  a  creditor,  an  agreement 
that  it  may  be  held  as  collateral  security  still 
leaves  the  transaction  a  "pledge."— Harp  v. 
Hamilton,  177  S.  W.  565. 
©=»56  (Tex.Civ.App.)  Since  the  law  does ,  not 
require  the  doing  of  that  which  is  useless,  it  is 
unnecessary  to  obtain  an  order  to  sell  collater- 
al, where  such  collateral  was  worthless,  not- 
withstanding that  the  judgment  upon  which 
the  order  is  based  provided  therefor. — QoU  Nat. 
Bank  t.  Bass.  177  S.  W.  1019. 


POLICY. 


See  Insurance. 


POLLUTION. 

See  Judgment,  ©=9720;  'Municipal  Corpora- 
tions, ©=9838,  845;  Nuisance,  ©=>72;  Wa- 
ters and  Water  Courses,  ©=>71,  76. 

POSSESSION. 

See  Quieting  Title,  «=9l2. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREMEDITATION. 

See  Homicide,  ©=922. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRESENTMENT. 

See  Bills  and  Notes,  ©=9396,  422. 

PRESUMPTIONS. 

See  Adverse  Possession^.  ©=9$5 ;  Appeal  and 
Error,  ©=9901-934;  Carriers,  ©=9l32,  185; 
Criminal  Law,  ©5>306,  308 ;  Evidence,  «=» 
51-88;  Fraudulent  Conveyances,  ©=9278; 
Homicide,  ©=»152 ;  Mortgages,  ©=9526; 
Names,  ©==18 :  Taxation,  ©=9300,  693,  78S , 
Tenancy  in  Common,  ©=9l6,  10. 
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Prlaolpal  and  Agent 


PRIMARY  ELECTIONS. 

See  Elections,  «=>126. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Banks  and  Banking, 
<3=>116,  130;  Brokers;  Carriers,  «=>218; 
Corporations,  4=>428,  465;  Insurance,  ^=3 
73,  96 ;   Trial,  «=>25i. 

I.  THX:  KELATIOIT. 
(A)   Creation   and  Bxlstenee. 

«=»f2  (Ky.)  Under  Ky.  St.  i  3720b,  g  19,  a 
note  to  be  valid  must  be  executed  by  the  party  to 
be  charged  or  his  agent  authorized  in  writing. — 
Finley  v.  Smith,  177  S.  W.  262. 

To  execute  a  nonnegotiable  instrument,  an 
agent  need  nor  be  authorized  in  writing. — Id. 
®=»I4  (Tex.Civ.App.)  That  the  buyer,  under  a 
contract  for  the  sale  of  timber  which  involved 
the  procurement  of  a  railroad  right  of  way  by 
the  seller,  paid  the  expenses  of  the  seller's  agent 
in  getting  the  right  of  way,  did  not  make  him 
the  buyer's  agent. — Philip  A.  Ryan  Lumber  Co. 
V.  Ball.  177  S.  W.  226. 

(B)  Termlnatioa. 

€=41  (Mo.App.)  In  suit  to  recover  for  breach 
of  general  asency  contract,  instruction  as  to 
plaintifFs  right  of  recovery  held  not  erroneous 
in  not  requiring  a  finding  that  the  breach  was 
wrongf\il.— Stowell  v.  Dickson,  177  S.  W.  1080. 

Plaintiff's  advance  of  money  at  defendant's 
request  a  few  days  before  the  contract  was 
breached  held  properly  included  in  the  damages, 
because  arising  out  of  contract. — Id. 

In  a  suit  for  breach  of  general  agency  con- 
tract providing  for  termination  on  notice,  plain- 
tiff's loss  of  time  in  establishing  agencies  for 
defendant,  at  least  during  the  time  in  which 
he  should  have  had  notice,  held  recoverable  as 
within  contemplation  of  parties  when  contract 
was  made. — Id. 

II.  BrnXTTAI.  RIGHTS,  DITTIBS,  AND 

UABIUTIES. 
(B)   Contpenpatlou  and  I^len  of  Avent. 

4=>8I  (Tex.Civ.App.)  Plaintiff  automobile  agent 
held  entitled  to  recover  bis  commission  of 
18  per  cent,  on  a  car  defendant  principal  sold 
in  his  territory  in  breach  of  his  exclusive  right 
therein  under  contract. — Overstreet  v.  Hancock, 
177  S.  W.  217. 

^=985  (Tei.Civ.App.)  Where  defendants  allow- 
ed plaintiff  the  right  to  sell  automobiles  in  cer- 
tain territory,  accepting  $250  from  him  to  be 
applied  on  the  price  of  the  first  10  cars  sold, 
plaintiff  was  entitled  to  recover  such  advance- 
ment upon  defendants'  breach  of  the  contract. — 
Overstreet  v.  Hancock,  177  S.  W.  217. 
€=>89  (Tex.Civ.App.)  Where  an  agent  sued  for 
commissions  and  proved  right  to  compensation 
by  way  of  discount  on  automobiles  purchased  by 
bim  of  his  principals  for  bis  customers,  there 
was  no  Tariance  between  pleadings  and  proof. — 
Overstreet  t.  Hancock,  177  S.  W.  217. 

m.  RIGHTS  Aim  LIABILITIES  AS  TO 
THIRD  PERSONS. 

(A)  Povrer*  of  AK«nt. 

®s9lOO  (Tex.Civ.App.)  Agent  authorized  to 
carry  on  a  business  may  not  pledge  or  mort- 
gage the  property  in  his  possession. — Ledger- 
wood  v.  Dashiell,  177  S.  W.  1010. 
4s>l03  (Mo~^pp.)  Where  one  authorised  an 
agent  to  bid  in  bonds  for  him  at  a  commission- 
er's sale,  the  principal  was  bound  by  such 
agent's  bid  and  liable  for  the  amount  to  the 
commissioner. — Griswold  v.  Haas,  177  S.  W. 
728. 

$=>I09  (Mo.App.)  A  traveling  salesman  with 
authority  to  collect  accounts  in  cash  or  to  re- 


ceive checks  payable  to  his  principal  has  no 
implied  authority  to  indorse  the  checks Kan- 
sas City  Casualty  Co.  v.  Weatport  Ave.  Bank, 
177  S.  W.  1092. 

Authority  to  indorse  payee's  name  on  checks 
subjects  him  to  liability  on  an  indorsement 
made  pursuant  thereto. — Id. 

®=>II6  (Mo.)  Carrier  held  not  bound  by  any 

grivate  instructions  to  shipper's  agent  limitinjr 
is  authority  to  bind  the  shipper. — Donovan  v. 
WeUs  Fargo  St.  Co.,  177  S.  W.  839. 
®=>l  17  (Mo.App.)  Authority  of  an  agent  to 
execute  an  instrument  required  to  be  under  seal 
must,  at  common  law,  be  conferred  under  seaL 
— State  ex  rcl.  Spelbnan  v.  Parke-Davis  &  Co., 
177  S.  W.  1070. 

€=>I36  (Mo.App.)  .Where  a  contract  that  a 
company  will  repay  C.  is  duly  signed  by  the 
company,  by  its  president,  and  the  signature  of 
W.,  with  the  word  "Agent"  after  it,  follows,  it 
may  at  least  be  shown  that  the  word  does  not 
affect  his  liability  as  an  individual.— (Tockrell 
V.  Williams,  177  S.  W.  1091. 

®=>I36  (Tex.Civ.App.)  One  acting  as  agent  of 
its  disclosed  and  known  principal  in  making  a 
sale  is  not  liable  to  the  buyer  for  a  breach  of 
contract.— Buffalo  Pitts  Co.  v.  Alderdice,  177  S. 
W.  1044. 


(C)  CnavttaorlBed  and  'Wrongrfnl  Acts. 

4=>I48  (Ark.)  A  bank  which  accepted  a  draft 
as  collateral  to  secure  an  agents  debt  held 
chargeable  with  notice  that  the  agent  had  no 
authority  to  use  the  draft  for  Ills  individual 
purposes.— Bank  of  Hoxie  v.  White,  177  S.  W. 

Persons  who  deal  with  an  agent  with  knowl- 
edge of  the  agency  must  take  notice  of  his  want 
of  authority'  to  use  the  proceeds  of  a  collection 
for  his  individual  purposes. — Id. 

^3 1 55  (Mo.App.)  Measure  of  damages  in  com- 
missioner's suit  against  one  who,  in  fact  unau- 
thorized, purported  to  act  for  principal.  In  bid- 
ding in  bonds  at  such  commissioner's  sale  of 
them,  held  difference  between  amount  of  bid 
and  amount  paid  on  it— Griswold  ▼.  Haas,  177 
S.  W.  728. 

®=»I60J/2  (Ark.)  Where  a  bank  received  a  draft 
as  security  for  an  agent's  debt  due  the  bank, 
knowing  that  the  agent  had  no  autliority  to  so 
use  the  draft,  misappropriating  the  funds  of 
his  principal,  the  acceptor  of  the  draft  properly 
refused  to  pay  the  amount  thereof  to  tlie  bank. 
—Bank  of  Hoxie  t.  White.  177  S.  W.  891. 

(D)  RaUflcatlom. 

9=>I63  (Mo.App.)  Where  an  agent's  authority 
must  be  conferred  in  writing  under  seal,  rati- 
fication cannot  be  established  by  anything  less 
than  a  writing  under  seal  in  absence  of  equi- 
table estoppel.— State  ex  rel.  Spellman  v.  Parke- 
Davis  &  Co.,  177  S.  W.  1070. 

Under  Rev.  St.  1909,  §  2773,  whether  a  prin- 
cipal ratified  a  bond  executed  by  agent  is  not  af- 
fected by  the  fact  that  private  seals  were  af- 
fixed by  the  agent  to  the  bond  at  its  execution. 
— Id. 

«»I70  (MoApp.)  Where  one  who  did  not  au- 
thorize another  to  purchase  t>onds  for  him  at  a 
commissioner's  sale  nevertheless,  after  such 
purchase,  acquiesced  therein,  such  conduct  was 
evidence  of  ratification.— Griswold  v.  Haas.  177 
S.  W.  728. 

€=9 1 75  (Mo.App.)  One  who  did  not  authorize 
another  to  bid  in  bonds  for  him  at  a  commis- 
sioner's sale,  but  who,  after  learning  of  the 
other's  action  in  so  bidding,  by  conduct  ratified 
the  purchase,  held  liable  to  the  commissioner 
for  the  amount  of  the  bid.— Griswold  v.  Haas. 
177  S.  W.  728. 
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PRINCIPAL  AND  SURETY. 

Se«  Appeal  and  Error,  €=»719,  1036;  Guaran- 
ty ;  Indemnity,  €=>15:  Judgment,  €=3585, 
692 ;   Officers,  <8=938 ;   Partnership,  <S=3250. 

n.   NAT1TRE  Aia>  EXTENT  OF  XJA- 
BUJTT  OF  SUBETT. 

4=>82  (Tex.CSv.App.)  A  principal  contractor 
can  recover  from  tlie  subcontractor's  surety  only 
the  reasonable  cost  of  finishing  the  work,  not 
the  full  amount  expended  by  him,  if  be  did 
not  act  in  good  faith  in  procuring  the  comple- 
tion of  the  work.— American  Const.  Co.  t. 
Kleinie,  177  S.  W.  1176. 

HI.  DISCHARGE  OF  SURETT. 

€=>I04  (Ark.)  A  clause  in  a  building  contract 
fixing  a  penalty  for  delay  is  not  an  agreement 
for  the  extension  of  time  to  which  the  surety 
has  assented. — Bankers'  Surety  Co.  v.  Watt,  177 
S.  W.  20. 

€=>II7  (Tcx.Oiv.App.)  The  snrety  of  a  con- 
tractor can  claim  credit  on  the  owner's  claim 
for  loss  caused  by  the  contractor's  default  for 
the  amount  of  payments  made  by  the  owner  in 
excess  of  those  required  by  the  contract. — 
Grant  v.  Alfalfa  Lumber  Co.,  177  S.  W.  536. 
®=>I23  (Ark.)  The  surety  on  the  bond  of  a 
building  contractor  held  discharged  by  the  own- 
er's failure  to  give  the  notice  required  by  the 
bond  of  the  contractor's  failure  to  complete  tl>o 
building  within  the  time  fixed. — Bankers'  Surety 
Co.  V.  Watt.  177  S.  W.  20. 

TV.  REMEDIES  OF  CREDITORS. 

€=3l36  (Ky.)  Only  the  obligee  of  a  bond  may 
enforce  the  liability  of  the  snrety  in  the  al'.sence 
of  express  provision  in  the  bond  or  statute  to 
the  contrary.— Owens  v.  Georgia  Life  Ins.  Co., 
177  S.  W.  294. 

<Ss>l59  (Tex.Clv.App.)  The  surety  of  a  build- 
ing contractor  has  the  burden  of  proving,  as 
against  the  owner  of  the  building,  that  there 
have  been  material  alterations  in  the  contract 
which  released  its  liability. — Grant  v.  Alfalfa 
Lumber  Co.,  177  S.  W.  536. 
<S=»I59  (Tei.Civ.App.)  The  burden  is  on  the 
surety  of  a  subcontractor  to  prove  that  the 
contractor  did  not  act  in  good  faith  in  complet- 
ing the  work,  and  what  the  reasonable  cost  of 
such  completion  should  be. — American  Const. 
Co.  Y.  Kleinie,  177  S.  W.  1176. 

PRIVATE  NUISANCE. 

See  Nuisance,  $=342-72. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  <S=»41. 

PROBATL 

See  WUls,  «=»230-415. 

PROCESS. 

See  Appeal  and  Error,  «=»407;  Equity,  «=> 
204 ;  Judgment,  <©=»17,  419,  456 ;  Justices  of 
the  Peace,  «=»100 ;    Taxation,  «=»642,  693. 

n.  SERVICE. 
(E)  Retnrn  and  Proof  of  Service. 

€=»I45  (Mo.)  Where  summons  in  proceedings 
under  the  common  law  is  served  by  publication 
in  courts  of  general  jurisdiction,  the  silence  of 
the  record  as  to  service  of  the  alias  summons 
does  not  overcome  the  presumption  of  a  due 
return  arising  from  the  recitals  in  the  order 
of  publication  that  defendants  were  beyond  the 
Jurisdiction.— Harvey  v.  Gregg,  177  S.  W.  593. 

PROMISE  OF  MARRIAGE. 

See  Seduction.  <S=946,  60. 


PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Logs  and  Logging. 

PROXIMATE  CAUSE. 

See  Carriers,  ®=3305;  Negligence,  «=>56-61: 
Physicians  and  Surgeons,  9=>16,  IS. 

PUBLICATION. 

See  Contempt,  9=39;  Judgment,  9=>419:  Pro- 
cess, ®=3l45. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  9=>270-678. 

PUBLIC  LANDS. 

II.  SURVET  AITD  DISPOSAIi  OF  IJUTDS 

OF  UNITED   STATES. 

(F)   S'wainp  and   OverflOTved  I<anda. 

®=>6I  (Mo.)  Recital  in  patent  executed  by  com- 
missioner for  county  that  grantee  had  made 
full  payment,  held  sufficient  evidence  of  lawful 
consideration,  in  the  absence  of  rebutting  evi- 
dence, notwithstanding  Laws  1855,  p.  155. — N'iel 
v.  Granger,  177  S.  W.  644. 

Patent  to  swamp  lands,  though  executed  by 
commissioner  for  county  instead  of  the  Uov- 
ernor,  held  valid  under  Laws  1S68,  p.  67,  vali- 
dating deeds  and  patents  so  executed. — Id. 

PUBLIC  POLICY. 

See  Bonds,  <S=»45. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  <S=>36-159H. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railiwds; 
Telegraphs  and  Telephones. 

PUNISHMENT. 

See  CMminal  Law,  «=>11S4. 

PUPILS. 

See  Schools  and  School  Districts,  «=3l64, 159^. 

QUANTUM  MERUIT. 

See  Specific  Performance,  «s>86;  "Work  and 
Labor. 

QUASHING. 

See  Appeal  and  Error,  ®=»173 ;  Indictment  and 
Information,  9=>13l,  196. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  ®=9l39-143. 

QUIETING  TITLE. 

See  Adverse  Possession,  4=3lll,  112;  Appeal 
and  Error,  <S=>1029,  1207 ;  Judgment,  «=»1S, 
406;  Limitation  of  Actions,  €=>19 ;  Munici- 
pal Corporations,  *=»578;  Pleading,  ^=>23T; 
Stipulations,  <&=>16;   Taxation,  <&=>754,  804. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

C=»I2  (Ark.)  Defendant,  who  had  a  clear  paper 
title,  held  entitled  to  decree  quieting  title  to  the 
laud,  which  be  had  purchased  without  notice  of 
a  prior  adverse  possession,  giving  title,  which 
had  been  abandoned,  and  of  which  there  fras 
no  constructive  notice  by  record. — Moore  t.  Mor- 
ris, 177  S.  W.  6. 

<e=s>l2  (Ky.)  Despite  Ky.  St.  {  11,  relief  may  be 
granted  in  a  suit  to  quiet  title  where  plaintiff 
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has  only  constructivepossesSion ;  defendant  not 
objecting.— K.vpadel  Coal  &  Irtimber  Co.  v.  Mil- 
lard, 177  S.  W.  270. 

n.  PROCEEDINGS  AND  REX.IEF. 

^=329  (Ky.)  Where  the  adverse  claimant  was 
not  in  possession,  delay  of  tlie  holder  in  suing 
to  quiet  his  title  does  not  constitute  laches 
which  will  defeat  a  subsequent  aetiou. — Kypadel 
Coal  &  Lumber  Co.  v.  Millard,  177  S.  W.  270. 
€=»34  (Ark.)  Suit  for  accounting  against  one 
in  possession  under  deed  of  trust,  claiming  un- 
der warranty  deed,  which  plaintiffs  claimed 
was  a  forgery,  held  properly  treated  as  a  suit 
to  cancel  the  deed  as  a  cloud  upon  the  com- 
plainants' title.— Carr  v.  Triplett,  177  8.  W. 
922. 

®=>44  (Ky.)  In  a  suit  to  quiet  title  by  grantee 
of  owner  of  land,  a  grantee  of  oil  and  mineral 
rights  held  bound  to  show  that  his  deed  covered 
the  land  in  controversy;  it  having  been  con- 
veyed to  plaintiff  by  a  deed  not  excepting  such 
rights. — Virginia  Iron,  Coal  &  Coke  Co.  t. 
Combs,  177  S.  W.  238. 

In  a  suit  to  quiet  title  to  land  in  which  de- 
fendant claimed  oil  and  mineral  rights,  evidence 
held  to  warrant  a  finding  for  plaintiff. — Id. 
^=944  (Mo.)  In  an  action  to  quiet  title,  evi- 
dence held  insufficient  to  show  plaintiffs  fa- 
ther was  patentee  of  the  land  from  the  United 
States. — Gfray  v.  Missouri  Lumber  &  Mining 
Co..  177  S.  W.  595. 

<S=>52  (Mo.)  Under  Rev.  St.  1909,  {  2535.  in 
suit  to  quiet  title,  where  plaintiffs'  and  defend- 
ant's pleadings  set  up  only  legal  rights,  judg- 
ment for  plaintiffs  held  to  be  predicated  only 
on  a  showing  of  legal,  as  opposed  to  equitable, 
right  or  title,  by  them. — Brandt  v.  Bente,  177 
S.  W.  377. 

RAILROADS. 

See  Appeal  and  Error,  <8=»1039,  1064,  1173; 
Carriers ;  Commerce,  €=>8,  27 ;  Contribution, 
®=>5;  Courts,  ®=>372;  Kminent  Domain, 
<S=>98,  243;  Evidence,  «=»123,  586;  Judg- 
ment, ®=>597;  Mandamus,  €=»133 ;  Master 
and  Servant,  ©=3203-213 ;  Pleading,  <S=»259, 
367;  Street  Kailroads;  Taxation,  <^=>6H; 
Telegraphs  and  Telephones,  «=11 ;  Trial,  *=» 
244. 

I.   OONTROI.  AMD  REOITLATION  IN 
OENERAIi. 

^=>9  (Ark.)  Where  the  Railroad  Commission 
exceeds  its  powers  by  issuing  an  unreasonable 
order,  injunction  is  a  proper  remedy  to  curb 
the  abuse.— Rowland  v.  Saline  River  Ry.  Co., 
177  S.  W.  896. 

Where  the  court  held  an  order  of  the  Railroad 
Commission  requiring  the  road  to  operate  at  a 
loss  was  unreasonable,  the  road  did  not  neces- 
sarily have  the  right  to  take  u^  tlie  rails  and 
dispose  of  them  on  its  own  motion. — Id. 

II.  RAIXBOAD   OOMFANIEB. 

^s»32  (Ark.)  Upon  a  railroad  ceasing  to  oper- 
ate because  of  failure  of  traffic,  the  Attorney 
General  could  forfeit  the  charter,  or  a  court 
of  equity  could  take  charge  of  the  road  by  a  re- 
ceiver to  protect  creditors,  stockholders,  and 
the  public— Rowland  v.  Saline  River  Ry.  Co., 
177  S.  W.  896. 

tV.  LOCATION    OF    ROAD,    TERMINI, 
AND    STATIONS. 

^=»58  (Tex.Civ.App.)  A  railway  company  may, 
by  contract,  bind  itself  to  perpetually  maintain 
a  depot  at  a  particular  place,  unless  the  in- 
terests of  the  public  demand  its  removal. — Mosel 
V.  San  Antonio  &  A.  P.  Ry.  Co.,  177  S.  W. 
1048. 
A  contract  by  a  railway  company  to  main- 


tain perpetually  a  depot  on  land  acquired  held 
not  performed  by  maintenance  of  a  depot  for 
eight  years.— Id. 

A  railway  company,  contracting  to  maintain 
on  land  in  a  small  town  passenger  and  freight 
depots,  does  not  perform  the  contract  by  main- 
taining a  freight  depot  only. — Id. 

Railroad  Commission  empowered  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  6675,  to  en- 
force laws,  may  not  enforce  a  contract  binding 
a  railway  company  to  maintain  a  depot  at  a 
particular  place,  notwithstanding  article  6650. 
-Id. 

■&=360  (Tei.Giv.App.)  The  court  may  enjoin  a 
railway  company  from  moving  its  depot  locat- 
ed under  a  contract,  provided  public  interests 
do  not  demand  a  removal. — Mosel  v.  San  An- 
tonio &  A.  P.  Ry.  Co.,  177  S.  W.  1048. 

Petition  to  restrain  a  railway  company  from 
moving  its  passenger  depot  held  good  as  against 
a  general  demurrer,  and  the  court  on  the  evi- 
dence must  ascertain  whether  plaintifls  are  en- 
titled to  a  temporary  injunction. — Id. 

V.  RIGHT  OF  WAT  AND  OTHER  IN. 
TERESTS  IN  UVlflD. 

«=>68  (Ky.)  A  railroad  "right  of  way"  includes 
not  only  the  land  immediately  beneath  the 
tracks,  etc.,  but  such  portions  as,  in,  addition, 
are  necessary  to  the  use  of  the  tracks. — Illinois 
Cent.  R.  Co.  v.  Taylor,  177  8.  W.  203. 

X.   OPERATION. 

(A)  Dnty  to  Operate. 

©=>2I4  (Ark.)  The  franchise  of  a  railroad  com- 
pany for  the  conveyance  of  persons  and  freight 
held  to  he  exercised  only  by  opera.tion  of  the 
whole  road.- Rowland  v.  Saune  River  By.  Co., 
177  S.  W.  806. 

(B)  Statutory,      Mnnlclpal,     and      OMIclal 

Revnlatloaa. 

€=227  (Ark.)  The  duty  imposed  upon  passen- 
ger railroad  under  Kirby's  Dig.  S  6704,  to  oper- 
ate at  least  one  passenger  train  each  way  daily, 
held  compellable,  although  some  pecuniary  loss 
results  to  road.— Rowland  v.  Saline  River  Ry. 
Cos  177  8.  W.  806. 

The  fact  that  an  order  of  the  Railroad  Com- 
mission requiring  a  railroad  to  operate  would 
cause  loss  was  a  circumstance  for  considerntion 
in  determining  whether  the  order  was  void  as 
unreasonable,  although  not  of  itself  sufficient 
to  make  the  order  such. — Id. 

An  order  of  the  Railroad  Commission  requir- 
ing roed  to  operate  one  passenger  and  freight 
train  each  way  daily  at  net  loss  of  $40  held 
void  as  unreasonable. — Id. 
^=9233  (Mo.App.)  Under  the  statute  requiring 
the  whistles  of  a  locomotive  to  be  sounded  at 
intervals  until  a  crossing  is  passed,  two  weak 
blasts  at  a  whistling  post,  1,487  feet  from  a 
crossing  is  not  sufficient,  no  other  signals  being 
given. — Underwood  v.  St.  IxMiis,  I.  M.  &  S.  Ry. 
Co.,  177  S.  W.  724. 

(C)  Companies  and  Peraons  Liable  (or  In- 

juries. 

<S=>259  (Mo.)  Rev.  St.  1909,  t  3078,  making  a 
railroad  company  leasing  its  road  liable  for  its 
lessee's  torts,  is  constitutional. — Vandeventer  v. 
Chicago  &  A.  B.  Co.,  177  S.  W.  834. 

(D)  Injuries  to   lilcensees    or   Trespassers 

In  General. 

€o274  (Ark.)  A  railroad  company  need  only 
exercise  ordinary  care  to  keep  its  depots  and 
their  approaches  in  a  safe  condition  for  per- 
sons rightfully  there. — St.  Louis,  I.  M.  &  S. 
R.  Co.  v.  Duncan,  177  S.  W.  1132. 
C=>275  (Ky.)  A  railroad  company  is  liable  to  a 
shipper's  servants  for  injuries  received  from  de- 
fects in  a  car  which  it  could  have  discovered 
by   ordinary   care,   where    the   shipper   himself 
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by  ordinary  care  did  not  disporer  the  defects. 
—Louisville  &  N.  K.  Co.  v.  Weldon,  177  S.  W. 
459. 

Knowledge  of  a  servant  of  a  coal  company  of 
defects  in  a  car  furnished  by  a  railroad  held 
attributable  to  the  coal  company,  so  that,  where 
another  of  its  servants  was  injured,  recovery 
could  not  be  had  against  the  railroad.— Id. 
®=>278  (Ark.)  A  person  rightfully  on  depot 
premises  must  use  ordinary  care  for  his  own- 
safety,  and  usually  the  care  required  is  com- 
mensurate with  the  apnarent  dangers. — St. 
Louis,  1.  M.  &  S.  R.  Co.  v.  Duncan,  177  S.  W. 
1132. 

<s»278  (Ky.)  A  servant  of  a  coal  company 
who,  knowing  that  a  car  being  let  down  a  siding 
was  not  under  control,  went  from  a  place  of 
safety  into  danger  is  guilty  of  contributory 
negligence  as  a  matter  of  law,  precluding  recov- 
erj-  against  the  negligent  rajlroad  company.— 
Iiouisville  &  N.  R.  Co.  v.  Franklin's  Adm'r, 
177  S.  W.  457. 

<S=>278  (Ey.)  Plaintiff,  an  employ^  of  a  coal 
company,  who,  without  looking  to  see  whether 
it  stopped,  went  in  front  of  a  moving  car,  fur^ 
nisbed  by  defendant  railroad  company,  on 
which  he  bad  set  the  brakes,  held  negligent — 
LouisviUe  &  N.  R.  Co.  v.  Weldon,  177  S.  W. 
459. 

®=>278  (Mo.App.)  A  shipper  in  a  car  while 
loading  it  held  not  guilty  of  contributory  negli- 
gence for  failure  to  take  precautions  against 
injuries  by  the  car  being  struck  by  an  engine. — 
Fellhauer  v.  Quincy,  O.  &  K.  C.  R.  Co.,  177  S. 
W.  795. 

®=328l  (Mo.App.)  Act  of  employe,  required  to 
place  cars  convenient  for  loading,  in  placing  car 
at  a  different  place  from  that  ordinarily  pro- 
vided does  not  alone  relieve  company  from  lia- 
bility for  injury  to  shipper. — i'ellliauer  v.  Quin- 
cy, O.  &  K.  C.  R.  Co.,  177  S.  W.  795. 

A  railroad  company  held  not  liable  for  injury 
to  a  shipper  resulting  from  act  of  employ^ 
and  outside  the  scope  of  hia  employment  or 
done  as  agent  of  a  shipp«r. — Id. 

Where  an  employe,  while  performing  his  duty, 
struck  a  car  and  injured  a  shipper  therein,  the 
company  was  liable,  though  the  employe's  act 
in  placing  the  car  tor  the  shipper  was  outside 
the  scope  of  his  employment.— Id. 

$=»282  (Ark.)  Instruction  in  an  action  for 
injuries  to  a  person  falling  from  a  plank  ex- 
tending from  the  door  of  a  depot  to  the  ground 
held  misleading.— St  Louis,  I.  M.  &  8.  R. 
Co.  V.  I>uncan,  177  S.  W.  1132. 

«=»282  (Ky.)  That  the  master  of  deceased 
failed  to  discover  a  defect  in  a  coal  car  furnish- 
ed by  a  railroad  company,  although  it  used  rea- 
sonable care,  does  not  show,  as  a  matter  of 
law,  that  the  railroad  company  also  used  rea- 
sonable care  in  inspection. — Louisville  &  N.  R. 
Co.  V.  Franklin's  Adm'r,  177  S.  W.  457. 

(V)  Accltleiits  mt  Croaalnva. 

<S=>303  (Tex.Civ.App.)  A  railway  required  by 
statute  to  keep  its  crossings  in  repair,  whose 
negligence  concurred  with  that  of  its  contractor 
in  obstructing  its  crossing,  held  liable  for  re- 
sulting personal  injuries.— Quanah,  A.  &  P.  Ry. 
Co.  V.  Goodwin,  177  S.  W.  545. 

€=»330  (MoApp.)  Ajs  bearing  on  the  contribu- 
tory negligence  or  a  driver  in  going  over  a  rail- 
road crossing,  a  failure  to  give  statutory  sig- 
nals is  an  element  to  be  considered.— Under- 
wood V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  177  S. 
W.  724. 

<S=>337  (Tcx.Civ.App.)  Where  plaintiff  was  in- 
jured when  his  horse  became  frisihtened  at  steel 
rails  which  defendant  railroad  piled  in  or  near 
a  crossing,  the  fact  that  the  old  wagon  gear 
into  which  the  horse  backed  bad  been  placed 
there  by  another  did  not  excuse  the  railway. — 
Quanah,  A.  &  P.  Ry.  Co.  v.  Goodwin,  177  S. 
W.  545. 


$=>348  (Tex.Civ.App.)  In  am  action  against  a 
railroad  and  its  subcontractor  for  injury  to 
plaintiif  when  his  horse  became  frightened  by 
a  pile  of  rails  which  they  had  placed  in  or  near 
a  crossing,  evidence  held  to  sustain  a  finding 
that  plaintiff  was  not  guilty  of  contributory 
negligence.— Quanah,  A.  &  P.  Ry.  Co.  t.  Good- 
win, 177  S.  W.  545. 

®=>350  (Mo.App.)  In  an  action  for  death  in  a 
crossing  accident,  negative  evidence  that  whis- 
tles were  not  blown  held  sufBcient  to  take  the 
question  to  the  jury,  though  there  was  positive 
testimony  that  they  were  blown. — Underwood  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.,  177  S.  W.  724. 

Evidence  held  not  to  snow  as  a  matter  of  law 
that  deceased  was  negligent  in  driving  on  the 
track  without  stopping.— Id. 

Evidence  held  not  to  show  as  a  matter  of  law 
that  deceased  could  have  averted  the  accident 
when  he  saw  the  train  was  ui>on  him  and 
heard  danger  signals  from  the  engine  when  150 
feet  away.— Id. 

(G)  Ia}artea  to  Persona  on  or  near  Traclca. 

<&=>385  (Mo.)  A  pedestrian  struck  by  a  train 
held  guilty  of  contributory  negligence,  having 
had  an  unobstructed  view,  and  knowing  it  al- 
ways ran  faster  than  allowed  by  ordinance. — 
Vandeventer  T.  Chicago  &  A.  R.  Co.,  177  S.  W. 
834. 

<S=j392  (Tex.Civ.App.)  That  a  brakeman  on  a 
freight  train  gave  a  warning  cry,  and  a  person 
walking  between  the  tracks  stepped  in  front  of 
the  passenger  traiu  and  was  killed,  held  not  to 
charge  the  railroad  company  with  negligence. — 
Barnes  v.  Texas  &  N.  O.  Ry.  Co.,  177  S.  W. 
214. 

«=»397  (Tex.Clv.App.)  In  an  action  for  the 
death  of  the  driver  of  a  service  automobile,  evi- 
dence of  the  use  of  the  house  track  of  defendant 
railroad  near  which  deceased's  car  was  standing, 
by  the  Dublic.  fccZrf  admissible. — Turner  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas,  177  S.  W. 
204. 

«=>398  (Tex.Civ.App.;|  EiVidence  in  an  action 
for  the  death  of  plaintiff's  son,  killed  from  being 
struck  by  a  train  while  walking  on  the  track, 
held  to  show  that  the  defendant  railroad  com- 
pany was  not  negligent,  and  to  authorize  an  in- 
structed verdict  for  defendant— Barnes  v.  Tex- 
as &  N.  O.  Ky.  Co.,  177  S.  W.  214. 

Evidence  that  the  headlight  on  the  freight  en- 
gine, which  decedent  was  approaching  when  be 
stepped  in  front  of  a  passenger  train,  was  not 
hooded,  held  not  to  show  that  defendant  was 
negligent. — Id. 

€=3400  (Ark.)  In  an  action  for  tlie  death  of 
an  intestate,  who  was  run  down  by  defendant's 
train,  evidence  as  to  whether  defendant's  serv- 
ants exercised  ordinary  care  after  discovering 
intestate's  perilous  poNtlon  held  for  the  jury. 
—St  Louis  Southwestern  Ry.  Co.  v.  Wilson, 
177  S.  W.  415. 

€=3400  (1'ex.CivApp.)  The  fact  that  the  driver 
of  a  service  automobile  stopped  his  car  at  the 
depot  platform  in  such  a 'position  that  it  was 
struck  by  a  train  on  the  house  track,  doea  not 
show  contributory  negligence  as  a  matter  of 
law.— Turner  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  177  S.  W.  204. 


(H)  Injuries   to   Antnials  o> 
Tracks. 


or  near 


1 1  (Tex.Civ.App.)  A  railroad  company 
maintaining  a  station  and  a  switch  stand  heU 
not  required  to  maintain  fences  between  the 
station  and  the  cattle  guard  about  100  yards 
distant— Abbott  v.  Beattmont,  S.  L.  &  W.  Ry. 
Co.,  177  S.  W.  1052. 

<S=3443  (Ark.)  In  an  action  for  the  killing  of 
stock  by  a  railroad  train  at  a  crossing,  evidence 
held  to  warrant  a  finding  that  the  train  ap- 
proached the  stock  without  any  effort  being 
made  to  check  its  speed,  and  that  the  engineer 
and  fireman   were  not  keeping  a  proper  look- 
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ont— St.  Looig,  I.  M.  &  S.  Bj.  Co.  ▼.  Krwin, 
177  S.  W.  877. 

€=3443  (Tex.CiT.App.)  In  an  action  for  the  kill- 
ing of  an  animal  by  a  train  at  a  point  at  which 
the  railroad  compnny  was  not  required  to  fence 
its  track,  evidence  held  not  to  show  negligent 
operation  of  the  train.— Abbott  v.  Beaumont,  S. 
li.  &  W.  Ey.  Co.,  177  S.  W.  1052. 

RAPL 

See  Criminal  Law,  <S=3814,  938. 

H.    PROSECUTION  AJTD  PUNISHMENT. 
(B)  BTMeaee. 

®=»44  (Ark.)  On  a  trial  for  carnal  abuse  of  a 
female  under  the  .age  of  consent,  evidence  held 
admissible  to  show  relationship  between  accused 
nnd  prosecutrix.— Shands  v.  State,  177  S.  W. 
18. 

^=»52  (Ark.)  Conviction  for  carnal  abuse  of  a 
female  under  the  age  of  consent  may  be  had, 
■where  the  proof  establishes  the  guilt  beyond  a 
reasonable  doubt.— Shands  v.  State,  177  S.  W. 
18. 

Where  prosecutrix  under  direct  examination 
testified  to  the  guilt  of  accused,  but  on  crow- 
examination  denied  any  criminal  act,  a  convic- 
tion could  not  be  sustained  on  her  testimony. — 
Id. 

Evidence  held  to  sustain  a  conviction  of  car- 
nal abuse  of  a  female  under  the  ag*  of  consent. 
—Id. 

®=»52  (Ky.)  In  a  prosecution  for  carnally 
knowing  a  female  under  the  age  of  16  years, 
evidence  held  insufficient  to  show  that  she  was 
under  16  years  of  age.— Clark  v.  Commonwealth, 
177  S.  W.  251. 

^=»52  (Mo.)  Evidence  held  insufficient  to  sns- 
tain  a  conviction  of  statutory  rape. — State  v. 
Hobson,  177  S.  W.  374. 

®=>53  (Mo.)  Evidence  held  insufficient  to  show 
that  assault  was  with  intent  to  have  carnal 
knowledge  of  woman  notwithstanding  all  resist- 
ance on  her  part— State  v.  Fleming,  177  S. 
W.  2M&. 

To  support  conviction  for  assault  with  intent 
to  rape,  held,  that  some  evidence  of  intent  to  ac- 
complish purpose  notwithstanding  resistance 
mast  be  introduced. — Id. 

«=>53  (Tcx.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  assault  with  Intent  to  rape. — 
AUen  V.  State,  177  S.  W.  88. 
^=954  (Mo.)  A  conviction  for  statutory  rape 
may  be  had  upon  the  uncorroborated  testimony 
of  the  prosecutrix  alone. — State  v.  Hammontree, 
177  S.  W.  367. 

^=S354  (Mo.)  That  prosecutrix  gave  birth  to  a 
child  did  not  corroborate  her  testimony  as  to 
the  rape,  where,  as  a  matter  of  law,  the  child 
could  not  have  been  the  result  of  the  inter- 
course on  the  day  testified  to. — State  v.  Hobson, 
177  S.  W.  374. 

(O  Trial   and   ReTlevr. 

^=»59  (Mo.)  In  a  prosecution  for  statutory 
ra{>e,  it  is  not  error  to  refuse  an  instruction 
that  failure  of  the  prosecuting  witness  to  com- 
plain should  be  considered  on  the  Question  of 
guilt— State  v.  Hammontree,  177  S.  W.  307. 

RATE. 

See  Carriers,  ®=321& 

RATrnCATION. 

See  Adoption,  <S=>7 ;  Corporations,  «s>42d,  487 ; 
Prioctpal  and  Agent,  ^=9163-175;  Trusts, 
^S9201. 

REAL  ACTIONS. 

See  E}jectment;  Partition;  Quieting  Title; 
Trespass  to  Try  Title. 


REBUTTAL 

See  Criminal  Law,  ®=>6S4. 

RECEIVERS. 

See  Appeal  and  Error,  <S=»101,  955;  Corpora- 
tions, <8=3557;    Garnishment,  <8=>120. 

X.  NATURE  AND  GROUNDS  OF  RE- 
OEIVERSHIP. 
(A)   Natnre  and   Sabjecta  of  Remedy. 

®s>8  (Tex.Civ.App.)  Appointment  of  receiver 
under  proper  pleadings  held  within  sound  dis- 
cretion of  court,  and  not  to  be  granted  unless 
circumstances  fully  demand  it— Toomey  v.  First 
Mortgage  Trust  Co.,  177  S.  W.  539. 

n.   APPOINTHENT,   QUAUPXCATXON, 

AND    TENURE. 

€=348  (Mq.)  A  receiver  should  generally  be  one 
who  is  indifferent  between  the  parties,  and  sub- 
ject to  no  influence  except  to  conserve  the 
property  for  the  benefit  of  those  finally  entitled 
thereto. — Graham  v.  Hundley  Dry  Goods  Co., 
177  S.  W.  000. 

VH.  AOOOUNTINO   AND    COMPENSA- 
TION. 

€=>  1 98  (Mo.)  A  court  cannot  increase  the  com- 
pensation of  receivers,  appointed  in  a  friendly 
suit  at  a  fixed  compensation,  on  a  general 
showing  that  their  services  were  worth  more 
than  they  had  received.— Graham  v.  Hundley 
Dry  Goods  Co.,  177  S.  W.  600. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  <8=>663-684 ;  TriaL  «=>56- 
105.  .        "^ 

REC06NIZANCES. 

See  Bail,  <S=>75. 

RECORDS. 

See  Appeal  and  Error,  «s>499-697,  724; 
Courts,  ®=>112;  Criminal  liCW,  «=»1087- 
1114;  Judgment  €=»273;  Justices  of  the 
Peace,  <S=>164;  Taxation,  «=»642;  Vendor 
and  Purchaser,  €=»229. 

<S=>8  (Ky.)  That  the  commissioners'  deed  under 
which  plaintiff  claimed  was  not  correctly  in- 
dexed will  not  affect  plaintiff's  rights. — Kypadel 
Coal  &  Lumber  Co.  v.  MUlord,  177  S.  W.  270. 

REDEMPTION. 

See  Taxation,  «=»699. 


See  Records. 


REGISTRATION. 
REHEARING. 


See  Appeal  and  Error,  «s»833 ;   Criminal  Law, 
«=>1133. 

REIMBURSEMENT. 

See  Partition,  «=986,  87. 

RELEASE. 

See  Appeal  and  Error,  €=9719. 

I.  REQUISITES   AND  VAUDTTT. 

<S=>I7  (Ark.)  Whether  release  of  liability  for 
injuries  should  be  rescinded  for  fraud  depends 
upon  whether  injured  party  relied,  and  had 
a  right  to  rely,  upon  toe  alleged  false  state- 
ments.—Hardister  V.  St  Louis,  I.  M.  &  S.  Ry. 
Co.,  177   S.  W.  918. 
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ni.  PLEASINQ,  EVIDENOE,  TBIAI., 
AND  REVIEW. 

^:^57  (Ark.)  Eyidence  held  iosufficient  to  show 
that  in  executing  release  of  liability  for  per- 
sonal injuries  plaintiff  relied,  and  rightfully, 
on  defendant's  claim  agent's  statements  as  to 
extent  of  injuries. — Hardister  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  177  S.  W.  918. 

REMAINDERS. 

See  Trusts,  «=9l40. 

REMOVAL 

See  Municipal  Corporations,  €=»160, 162, 165. 

RENEWAL. 

See  Bills  and  Notes,  <8=s>140. 

REPEAL. 

See  Statutes,  <3=>150. 

REPETITION. 

See  Trial,  <S=>22d. 

RESCISSION. 

See  Contracts,  «=»254;   Sales,  «s>iaO. 

RES  GEST/E. 

See  Criminal  Law,  ®=>368;  Evidence,  4s»121- 
12& 

RES  JUDICATA. 

See  Judgment,  $=>597. 

RETURN. 

See  Process,  4s>145 ;   Taxation,  «=>693, 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal  and  EIrror,  <8=9ll70-117& 

REVIEW. 

See  Appeal  and  Error;  Criminal  I«w,  ®=> 
1137-1172;  Justices  of  the  Peace.  «s»141- 
174, 

RIGHT  OF  VVAY. 

See  Railroads,  4=»6S;  Telegraphs  and  Tele- 
phones, ®=:»11. 

RIPARIAN  OWNERS. 

See  Municipal  Corporations,  ^s>88S,  845;  Nui- 
sance, ®=>72. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  4=938-42.  76, 
119. 


See  Highways. 


ROADS. 
ROBBERY. 


See  Criminal  Lan-,  ®=»506 ;  Indictment  and  In- 
formation, €=>123. 

®=>I7  (Tex.Cr.App.)  Property  levied  on  by  an 
officer,  being  in  his  exclusive  possession,  own- 
ership may  be  alleged  in  him  in  an  indictment 
for  robbery.— Bell  v.  State,  177  S.  W.  960. 
«=>20  (Tex.Cr.App.)  A  charge  that  one  robbed 
another  of  six  dollars  "lawful  money  of  the 
United  States"  is  sustained  by  proof  that  the 
accused  took  "dollars"  in  money.— Soarks  v. 
State,  177  S,  W.  908;  Eshelman  v.  Same,  Id. 
969. 


©=24  (Tex.Cr.App.)  In  a  prosecution  for  rob- 
bery by  the  use  of  firearms,  where  defendant 
repossessed  himself  of  property  taken  from  him 
under  a  writ  of  sequestration,  evidence  held 
to  justify  a  finding  that  defendant  knew  that 
the  person  robbed  was  a  constable  and  had  sucti 
writ.— Bell  v.  State,  177  S.  W.  966. 

RULES. 

See  Telegraphs  and  Telephones,  «=>33,  34. 

SALARY. 

See  Municipal  Corporations,  <S=>162, 165,  183. 

SALES. 

See  Apiieal  and  Error,  e=>QS4,  1056 ;  Attorney 
and  Client,  d=3l04;  Brokers,  <8=382;  Evi- 
dence, «=>265;  Fraud,  «=»64;  Judgment, 
«=»443,  672,  707,  713:  Judicial  Sales;  Mort- 
gages, 4=9338,  526;  Municipal  Corporations, 
4=>578;  Public  Lands,  <&=361;  Taxation. 
<*=»631-693:  Tenancy  in  Common,  <8=>20: 
Vendor  and  Purchaser. 

X.  REQUISITES  AITO  VAI.XDTTT  OF 
CONTRACT. 

4=>8  (Tex.Civ.App.)  Intention  of  parties  held 
controlling  factor  in  construing  contract  as  to 
whether  it  amounted  to  "a  sale  of  automobiles 
or  consignment  to  plaintiff  as  agent  for  de- 
fendants for  sale. — (>verstreet  v.  tlancock,  177 
S.  W.  217. 

Contract  by  plaintiff  to  sell  automobiles  in 
certain  territory  held  not  a  purchase  of  cars  by 
him.  but  a  consignment  to  him  as  agent  for  sale. 

4=338  (Mo.App.)  False  representations  that  a 
threshing  machine  would  thresh,  wheat  in  any 
kind  of  straw  and  bad  threshed  a  certain  num- 
ber of  bushels  a  day  held  material.— Geo.  O. 
Richardson  Mach.  Co.  v.  Nelson,  177  S.  W. 
1082. 

Where  one  knowingly  mak^  a  fraudulent  rep- 
resentation in  the  sale  of  goods,  which  is  act- 
ed upon  to  the  vendees'  damage,  an  intent  to  de- 
fraud is  involved.— Id. 

n.   CONSTRUCTION  OF  CONTRACT. 

4=>88  (ArkJ  Where  a  written  contract  of  sale 
was  unambiguous,  the  court  should  declare  its 
effect,  instead  of  submitting  the  question  to  the 
jury.— C.  B.  Ensign  &  Co.  v.  Coffelt,  177  8. 
W.  735. 

m.  MODIFICATION   OR   RESCISSION 

OF  CONTRACT. 

(O  ReselMlon  by  Buyer. 

4=>I20  (Ark.)  Where  the  seller  of  a  lighting 
plant  warranted  that  it  would  diffuse  light 
equal  to  the  sample,  a  breach  in  that  condi- 
tion caused  a  failure  of  consideration,  warrant- 
ing the  buyer  in  refusing  to  pay  the  purchase 
price.— C.  B.  Ensign  &  Co.  v.  Coffelt,  177  S. 
W.  735. 

Where  an  acetylene  lighting  plant  has  a 
small  defect  which  can  be  corrected  by  a  small 
outlay,  the  buyer  must  make  the  repair  and 
recoup  his  loss  from  the  seller,  and  cannot 
avoid  payment  of  the  purchase  price. — Id. 

V.   OPERATION  AND  EFFECT. 

(B)  Ricrbts  and  Liabllittea  o(  Seller  as  to 
Tltlr«  Peraoaa. 

4=>225  (Ark.)  (Contract  for  purchase  of  rail- 
road ties  and  oral  evidence  held  to  make  ques- 
tion for  jury  whether  ties  had  been  delivered 
and  accepted  when  attached  by  a  third  party. 
—Hodges  Bros.  v.  Bank  of  Cove,  177  S.  W. 
925. 

VX.  WARRANTIES. 
4=7261   (Tex.Civ.App.)  A  contract  for  the  sale 
of  an  engine  held  not  to  oontaia  an  eKpresa 
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warranty.- Buffalo  Pitta  Co.  ▼.  Alderdice,  177 
S.  W.  1044. 

®=s267  (Ark.)  Where  a  contrart  of  sale  con- 
tained an  expreas  warranty  of  the  article,  there 
is  no  implied  warranty  of  suitableness. — C.  B. 
EnsiBD  &  Co.  T.  CoJEelt,  177  S.  W.  735. 
^=s>273  (Mo.App.)  On  sale  of  automobile  by 
manufactnrer,  warranty  that  it  was  fit  for  ana 
adapted  to  the  use  for  which  it  was  made  and 
sold  held  implied. — Harvey  v.  Buick  Motor  Co., 
177  S.  W.  774. 

^=»273  (Tex.CJv.App.)  A  contract  for  the  sale 
of  an  engine  Tield  not  to  contain  an  express 
warranty,  and  the  seller  impliedly  warranted 
it  to  be  reasonably  fit  for  the  purpose  for  which 
it  was  bought.— Buffalo  Pitts  Co.  t.  Alderdice, 
177  S.  W.  1044. 

S=»279  (Mo.App.)  Implied  warranty  of  auto- 
mobile as  to  fitness  for  intended  purpose  held 
not  a  warranty  that  it  was  perfect,  and  in- 
struction that  there  was  such  a  warranty  was 
erroneous.— Harvey  v.  Buick  Motor  Co.,  177  S. 
W.  774. 

VH.  REMEDIES  OF  SEIiIiEB. 

(B)  Action*  for  Price  or  Valne. 

4s»355  (Tex.CiT.App.)  In  an  action  on  notes 
for  the  purchase  of  a  registered  horse,  plaintiff 
can  show  that  the  horse  was  registered,  but 
the  certificate  contained  a  mistake  in  the  de- 
scription without  pleading  snch  mistake. — Na- 
tional State  Bank  of  Mt.  Pleasant,  Iowa,  t. 
Ricketts,  177  8.  W.  628. 
«=5>359  rre.t.Civ.App.)  In  an  action  for  the 
price  of  furniture,  which  defendant  claimed  was 
not  according  to  sample,  a  verdict  for  plaintiff 
for  the  full  claim  hefd  not  contrary  to  the  over- 
whelming weight  of  evidence. — Hippel  v.  Tate 
Furniture  Co.,  177  S.  W.  133. 
€=»364  (Mo.App.)  In  action  for  purchase  price 
of  string  benn.s,  issue  as  to  whether  beans  were 
sold  unconditionally  or  with  agreement  that 
they  were  all  equal  to  those  examined  held 
properly  submitted  by  the  instructions. — Krall- 
man  v.  Potashnick,  177  S.  W.  697. 
®=>364  (Tex.Civ.App.)  In  an  action  on  notes 
given  for  the  price  of  a  registered  horse,  the 
refusal  of  a  requested  charge  that  the  horse 
was  registered  if  the  certificate  in  evidence  was 
issued  for  him,  though  tUe  description  was  in- 
accurate, held  erroneous. — National  State  Bank 
of  Mt.  Pleasant,  Iowa,  v.  Kicketts,  177  S.  W. 
528. 

Vm.  KEBCEDIES  OF  BtrTER. 
(A)   Heccvery   of  Price. 

^=»398  (Mo.App.)  An  instruction  in  an  action 
to  recover  the  price  of  a  threshing  machine 
alleged  to  have  been  sold  under  false  represen- 
tations held  not  to  omit  the  element  of  the  ven- 
dor's knowledge  of  the  falsity  of  such  repre- 
sentations and  that  they  were  made  to  defraud 
the  vendees. — Geo.  O.  Richardson  Mach.  Co. 
V.  Nelson,  177  S.  W.  1082. 

(C)   AotUtmu  tor  Breaeli  o<  Contract. 

$=>4I8  (Tex.Civ.App.)  A  buyer  of  a  threshing 
outfit  with  a  new  feeder  attachment  held  en- 
titled to  recover  for  the  loss  sustained  by  the 
delivery  of  a  secondhand  feeder.— Buffalo  Pitts 
Co.  V.  Alderdice,  177  S.  W.  1044. 

ID)  Actions  and  Conaterclalnta  tor  Breach 
of  IVarrantT* 

«=>440  (T«x:Civ.App.)  In  an  action  for  breach 
of  warranty  of  a  roof,  evidence  that  defendant's 
salesman  ftn-mcrly  attempted  to  sell  roof  paint 
to  plaintiff  held  inadmissible.— I'hillip-Carey  Co. 
v.  Manes,  177  S.  W.  158. 

^=s»446  (Tez.Civ.App.)  In  an  action  for  breach 
of  warranty  of  a  roof,  the  refusal  to  submit 
special  issues  requested  by  defendant  as  to 
whether  the  roof  could  be  repaired  and  made 


water  tight  held  proper  under  the  terms  of  the 
warranty. — Phillip-Carey  Co.  v.  Manea,  177  S. 
W.  158. 

SCHOOL  LANDS. 

See  Adverse  Possession,  €=>73. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See   Adverse  Possession,   <S=>73;    Appeal  and 
Error,  ®=3l50 ;  Mandamus,  <S=>70. 

n.   FUBriO    SCHOOLS. 

(B)   Creation,    Alteration,    Bzistenee,    and 
DiMoIntlon  of  Dlstriota. 

«=9>36  (Ark.)  The  countr  court  cannot  take 
from  a  single  school  district  part  of  its  territory 
and  include  it  in  a  new  district. — Helvering  v. 
McDougal.  177  S.  W.  987. 
«=>36  (Tenn.)  By  Acts  1918,  c.  4,  providing 
for  the  consolidation  of  schools,  the  public 
transportation  of  pupils,  and  the  employment 
of  supervisors,  county  boards  of  education  are 
not  required  to  consolidate  schools,  but  merely 
permitted  to  do  so  in  their  discretion.— Cross  t. 
Fisher,  177  S.  W.  43. 

If  board  of  education  in  consolidating  schools, 
in  the  exercise  of  its  discretion  under  Acts  1913, 
c.  4,  acted  in  wholly  arbitrary  manner,  ignoring 
all  rules,  and  the  wishes  and  interests  of  tax- 
payers, the  action  of  such  board  could  be  cor- 
rected by  injunction.— Id. 

®=337  (Ark.)  Under  Kirby-s  Dig.  {  7544,  held, 
that  a  petition  signed  by  only  one  of  the  two 
voters  residing  in  the  school  district  sought  to 
be  divided  was  insufiBcient. — School  Dist.  No. 
45  V.  School  Dist  No.  8,  177  S.  W.  892. 

On  presentation  of  a  petition  complying  with 
Kirby^s  Dig.  g  7544,  held,  that  the  court  need 
not  grant  the  petition,  but  may,  in  its  discre- 
tion, deny  same,  where  it  appears  that  such 
division  is  not  for  the  best  interests  of  the  dis- 
tricts affected.— Id. 

(C)   OoTOrnment,   oncers,   and    Dlatrlet 
HeetlnK*. 

«=948  (Tenn.)  Acts  1913,  c.  4,  {  S,  providing 
that  county  boards  of  education  may  appoint 
supervisors,  etc.,  held  not  violative  of  Const, 
art.  11,  f  17,  providing  that  no  county  office 
created  by  the  Legislature  shall  be  filled  other- 
wise than  by  the  people  or  the  county  court. — 
Cross  T.  Fisher,  177  S.  W.  43. 

(B)   Dtatrlct    Debt,    Seenrltlea,    and    Taxa- 
tion. 

«=9lOI  (Mo.)  Const,  art  10,  S  11,  held  not  to 
limit  tax  levy  by  school  districts  embracing  city 
or  town  to  65  cents  on  the  $100,  though  con- 
tiguous land  is  also  embraced. — State  ex  rel. 
Dennis  v.  Kansas  City,  Ft  S.  &  M.  By.  Co.. 
177  S.  W.  385. 

(Q)  Teacltera. 

€=>I35  (Ark.)  Plaintiff  may  recover  on  a  con- 
tract whereby  be  was  engaged  as  a  teacher,  al- 
though one  of  tbe  directors  refused  to  consent, 
and,  after  participating  in  the  meeting,  left, 
the  two  remaining  signing  the  contract. — School 
Dist  No.  22  v.  Traywick,  177  S.  W.  27. 
€=>I35  (Tex.Civ.App.)  Failure  of  teacher  to 
compel  by  mandamus  approval  of  her  contract 
by  county  judge  held  an  acquiescence  in  tbe  re- 
fusal, and  there  was  no  valid  contract  to  teach. 
— Boyles  v.  Potter  County,  177  S.  W.  210. 
<S=»I44  (Tex.Civ.App.)  Existence  of  valid  con- 
tract between  trustees  of  a  school  district  and 
a  teacher  is  a  condition  precedent  to  right  to 
issue  vouchers  and  of  county  treasurer  to  pay 
them.— Boyles  v.  Potter  County,  177  S.  W.  210. 
$=9145  (Tex.Civ.App.)  A  petition  in  a  suit  by 
a  teacher  for  compensation  held  not  to  affirm- 
atively show  that  there  are  funds  on  hand  for 
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the  payment  of  her  clain.— Boylet  ▼.  Potter 
County,  177  S.  W.  210. 

A  teacher  may  not  resort  to  the  courts  to  re- 
cover for  services  rendered  without  first  resort- 
ins  to  the  remedies  provided  in  the  school  law. 


^f, 


(H)  PnpllB, 


and    Conduct    and    DIaclpIlne 
of  Schools. 


«=3l54  (Ark.)  Klrby's  Dig.  {  7039,  In  view  of 
section  7605  and  Act  May  31,  1009  (Laws  1909, 
p.  947),  as  amended  by  Act  April  7,  1911  (Laws 
1011,  p.  141),  held  to  authorize  transfer  of 
pupils,  by  the  county  court,  from  a  single  or 
Bi)ccial  district  to  an  adjoining  common  school 
district.— Special  School  Dist.  No.  33  T.  Eu- 
bunks,  177  a.   \V.  900. 

<e=3>l59i/2  (Tenn.)  Acts  1913,  c.  4,  {  2,  provid- 
ing for  the  transportation  of  school  pupils  at 
public  cost,  held  not  violative  of  Const,  art.  11, 
§  12,  when  read  in  connection  with  article  11, 
i  8,  forbidding  legislation  for  the  benefit  of 
uidividuals.— Cross  v.  Fisher,  177  S.  W.  43. 

SEALS. 

See  Bonds,  $=>  14;  Corporations,  4=>455 ;  Prin- 
cipal and  Agent,  (8=>117,  163. 

SECONDARY  EVIDENCL 

See  Criminal  Law,  «=»400-404. 

SEDUCTION, 
n.  CRnnNAi.  bespon8ibix.itt. 

9s>46  (Mo.)  In  a  prosecution  under  Rev.  St. 
1909,  !  4478,  for  seduction  under  promise  of 
marriage,  evidence  held  not  to  corroborate  the 
alleged  promise  of  marriage  before  the  offense, 
as  required  by  section  5235.— State  t.  Schamel, 
177  S.  W.  351. 

When  the  courtship  of  the  parties  is  relied 
upon  to  corroborate  prosecutrix  as  to  the  prom- 
ise of  marriage,  it  must  be  proven  by  a  witness 
other  than  prosecutrix.— Id. 
^3>90  (Mo.)  In  a  prosecution  under  Rev.  St 
1909,  {  4478,  for  seduction  under  promise  of 
marriage,  as  to  which  section  5235  requires  cor- 
roboration of  the  alleged  promise,  refusal  to 
instruct  on  evidence  oSet«d  by  the  state  tending 
to  establish  the  defense,  held  erroneous. — State 
v.  Schamel,  177  S.  W.  351. 

SEGREGATION. 

See  Constitatlonal  Law,  €=»87,  93,  274 ;  Mtmle- 
ipal  Corporations,  9=>5d5, 

SELF-DEFENSE. 

See  Homicide,  <S=396,  300,  309. 

SERVICE 

See  Process,  €=>145. 

SET-OFF  AND  COUNTERCLAIM. 

See  BiUs  and  Notes,  <S=997,  451. 

SETTING  ASIDE. 

See  Appeal  and  Error,  <S=»189,  900,  1176; 
Judgment,  «=>273,  419,  443,  456,  713;  Mu- 
nicipal Corporations,  €=>570,  678. 

SEWERS. 

See  Drains;  Eminent  Domain,  ©=90;  Munici- 
pal Cori)orations,  «=3270,  277.  304,  70S,  838- 
846;  Nuisance,  <S=>42,  66;  Waters  and  Wa- 
ter Courses,  «=»71-119. 

SHARES. 

See  Corporations,  «=9l38. 


SIGNALS. 

See  Railroads,  «=>233,  330. 

SIGNATURES. 

See  Principal  and  Agent,  4=3l36b 

SLAVES. 

See  Civil  Rights,  e=»tl;    Constitutional  Law, 
®=321 5 ;   Marriage,  C=»9. 

®=>I4  (Tenn.)  Since  s'aves  could  not  contract, 
they  could  enter  no_  valid  marriage,  and  from 
their  unions  no  civil  rights  could  spring,  so 
that  the  issue  were  incapable  of  inheriting. — 
Napier  v.  Church,  177  S.  W.  56. 

The  right  of  issue  of  a  slave  marriage  to  In- 
herit depends  solely  upon  statute. — Id. 

Where  legitimacy  of  issue  of  slave  marriage 
is  urged,  on  account  of  validation  of  marriage 
under  laws  of  a  foreign  state,  to  enable  such 
issue  to  inherit  property  here,  the  law  of  the 
foreign  state,  either  bj  statute  or  decisions, 
must  be  clear  and  convmcing. — Id. 
®=»25  (Tenn.)  Under  act  of  1868  of  Louisiana 
(Act  No.  210  of  1868)  slave  marriages  might  be 
validated  by  a  declaration  of  marriage,  while 
the  courts  of  that  state  held  that  they  miglit 
be  validated  by  cohabitation  as  man  and  wife 
after  emancipation.— Napier  v.  Church,  177  S. 
W.  66. 

Under  Acts  1856-66,  c  40,  and  Shannon's 
Code,  f  4179,  issue  of  slave  marriage,  contracted 
and  terminated  before  emancipatioB  in  Louisi- 
ana, parties  to  which  never  lived  together  in 
Tennessee,  held  not  legitimized  to  inherit  from 
father,  dying  a  citizen  of  Tennessee. — Id. 

Under  Acts  1866-66,  c.  40,  as  amended  by 
Acts  1887,  c.  151,  Shannon's  Code,  i  4183,  issue 
of  slave  marriage,  contracted  and  terminated  in 
Louisiana  previous  to  emancipation,  parties 
never  having  lived  together  there,  held  not 
legitimized  to  inherit  from  father,  dying  a  dti- 
len  of  Tennessee.— Id. 

<8=>25  (Tenn.)  Under  Acts  1865-66,  c.  40,  K 
1,  2,  5,  held,  that  woman  bom  in  slavery  under 
a  slave  marriage,  who,  with  her  brother,  was 
legitimized  by  the  laws  of  another  state,  could 
not  inherit  collaterally  from  her  deceased  broth- 
er.—Cole  V.  Taylor,  177  S.  W.  61. 

The  status  of  legitimacy  of  the  children  of 
slave  marriages  fixed  by  the  laws  of  one  juris- 
diction follows  the  person,  and  should  be  sus- 
tained in  every  state  to  which  he  may  go,  though 
the  rule  must  yield  to  the  policy  of  the  state  of 
adoption  so  far  as  inheritance  is  concerned,— Id. 

Persons  born  of  parents  while  in  a  state  of 
slavery  are  regarded  as  bastards.— Id. 

SPECIAL  LAWS. 

See  Statutes,  «=s>6&-e5. 

SPECIFIC  LEGACIES. 

See  Wills,  (8=»753. 

SPECIFIC  PERFORMANCE. 

I.  NATURE  AND  GROUNDS  OF  REM- 
EDT  IN  GENERAL. 

@=>8  (Mo.)  Specific  performance  is  not  an  ab- 
solute right,  but  is  within  the  sound  lefnl  dis- 
cretion of  the  chancellor. — CaiBon  t.  woods, 
177  S.  W.  623. 

II.   CONTRACTS  Ein'OBOEABI.& 

®=»70  (Mo.)  Specific  performance  lies  to  com- 
pel delivery  of  shares  of  corporate  stock,  where 
they  have  no  market  value,  are  dilBcnlt  to  ob- 
tain, or  there  is  some  reasonable  cause  for 
their  delivery,  as  bearing  upon  the  control  of 
the  corporation. — Whiting  v.  Enterprise  Land 
&  Sheep  Co.,  177  S.  W.  589. 
<t=»86  crex.Clv.App.)  Where  deceased  breached 
a  contract  to  make  a  wiU  ia  oonsidaiatioti  of 
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services,  suit  may  be  maintained  either  for 
flpecific  performance  or  on  a  quantum  meruit. — 
Dyess  t.  Rowe,  177  S.  W.  1001. 

XII.   GOOD  FAITH  AND  DILIGENCE. 

4=>89  (Mo.)  One  who  wrongfully  alters  a  writ- 
ten contract  for  the  sale  of  real  estate  cannot 
have  specific  performance  thereof,  since  they 
who  seek  equity  must  come  with  clean  bands. 
—Carson  v.  Woods,  177  S.  W.  623. 

IV.  PROCEEDINGS   AND   REUEF. 


>I26  (Mo.)  A  decree  in  specific  performance 
to  compel  the  president  of  a  corporation  to  con- 
vey land  to  it,  and  for  the  issuance  of  shares  of 
stock  to  plaintiff,  held  not  justified  by  the 
pleadings. — Whiting  v.  Knterprise  Land  &  iSbeep 
Co..  177  S.  W.  589. 

STATEMENT  OF  FACTS. 

See  Criminal  Law,  <S=»1097-ll62. 

STATES. 

See  Constitutional  Law,  ®=s»S7 ;  Highways,  «=> 
130;    Taxation,  «=»4. 

IV.  FISCAL    MANAGEMENT,    PUBLIC 
DEBT.  AND  SECURITIES. 


,,->ll9  (Ky.)  Ky.  St.  1915  §  4356x,  subsec.  4, 
levying  a  state  road  tax,  held  not  invalid  be- 
cause aiding  county  roads. — Mitchell  v.  Knox 
Coun^  Fiscal  Court,  177  S.  W.  279. 

STATIONS. 

See  Bailroads,  «=»58t  60. 

STATUTES. 

See  Frauds,  Statute  of ;   Iiimitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.   ENACTMENT,  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

«=»I5  (Tenn.)  Const,  art  2,  §  18,  requiring 
reading  and  passing  of  a  bill  in  each  house  on 
three  separate  days,  held  satisfied  where,  after 
the  senate  bill  passed  its  third  reading,  it  was  in 
the  House  substituted  on  the  third  reading  for 
the  House  bill,  a  duplicate. — Heiskell  v.  Knox 
County,  177  8.  W.  483. 

4=»47  (Tenn.)  There  is  no  fatal  uncertainty  in 
Priv.  Acts  1915,  c.  117,  {  23,  when  considered 
in  connection  with  the  rest  of  the  act,  as  to 
when  the  good  roads  commission  for  Knox 
county  takes  and  gives  up  control. — Todten- 
hausen  v.  Knox  County,  177  S.  W.  487. 
«=>64  (Mo.)  The  first  proviso  of  Rev.  St.  1909, 
g  10Co6,  is  separate  and  distinct  from  the  sec- 
ond proviso,  so  that  the  unconstitutionality  of 
the  latter  docs  not  render  the  former  invalid. 
-—State  ex  inf.  Barker  v.  Southern,  177  S.  W. 
640. 

«s»64  (Tex.Civ.App.)  That  the  particular  pro- 
vision of  chapter  172,  Acts  33d  Leg.  (Vernon's 
Sayles'  Ann.  Civ.  St.  1014,  arts.  5107—1  to 
5107 — 105),  relating  to  irrigation  districts,  which 
makes  the  declaration  of  the  district  court  as  to 
the  validity  of  bonds  issued,  final,  may  he  un- 
constitutional, does  not  vitiate  the  remainder 
of  the  act. — ^Barstow  v.  Ward  County  Irr.  Dist. 
No.  1,  177  S.  W.  563. 

n.   GENERAL  AND   SPECIAL  OR  LO- 
CAL    LAWS. 

«=>66  (Mo.)  The  Legislature  can  enact  special 
and  local  laws  in  all  cases  not  prohibited  by 


Const  art  4,  {  63.— State  ex  inf.  Barker  v. 
Southern,  177  S.  W.  640. 

®^68  (Ma)  A  statute  relating  to  a  dags  ot 
persons  or  things  is  general,  if  the  classifica- 
tion rests  on  reauonable  basis,  and  applies  to 
all  persons  who  may  thereafter  come  within 
its  provisions.— State  ex  inf.  Barker  v.  South- 
em.  177  S.  W,  640. 

«=>75  (Tex.)  Acts  33d  Leg.  c.  74  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  6319a-«319n), 
is  violative  of  Const,  art  1,  i  28,  as  authoriz- 
ing the  suspension  of  the  general  law  for  the 
licensing  of  poolrooms  by  the  voters  of  a  coun- 
ty or  subdivision.- Ex  parte  Mitchell,  177  S.  W. 
953. 

®=»77  (Mo.)  A  statute  applying  only  to  par- 
ticular persons  or  things  is  special.— State  ex 
inf.  Barker  v.  Southern,  177  S.  W.  640. 

®=>92  (Mo.)  A  classification  according  to  pop- 
ulation does  not  make  the  statute  a  special  law, 
though  it,  in  fact,  applies  only  to  one  city  or 
county.— State  ex  inf.  Barker  v.  Southern,  177 
S.  W.  640. 

<S=»93  (Mo.)  The  proviso  in  Rev.  St.  1909,  { 
10556,  making  the  county  surveyor  a  highway 
engineer  in  counties  having  a  certain  popula- 
tion and  wealth  or  cities  of  a  certain  size,  is 
reasonable,  and  the  proviso  is  general,  not  spe- 
cial.—State  ex  inf.  Barker  v.  Southern,  177  S. 
W.  640. 

The  second  proviso  of  Rev.  St  1909,  |  10556, 
making  the  county  surveyor  ex  officio  highway 
engineer  in  counties  having  certain  population, 
road  mileage  and  paying  a  certain  salary,  held 
unconstitutional,  as  a  spedal  law. — Id. 

'S=>94  (Tenn.)  Const  art.  11.  §  8,  prohibiting 
special  legislation  for  an  individual,  does  not 
prevent  a  special  act  for  the  benefit  of  a  coun- 
ty, like  Priv.  Acts  1915,  c.  117.  relating  to 
bonds.— Todtenhausen  v.  Knox  County,  177  S. 
W.  487. 

<&=>95  (Ky.)  Ky.  St  1915,  {  4356x,  subsec  4, 
levying  a  state  road  tax,  held  not  in  conflict 
with  Const  I  181a,  in  view  of  section  171.— 
Mitchell  V.  Knox  County  Fiscal  Court  177  S. 
W.  279. 

m.   SUBJECTS  AND  TITLES  OF  ACTS. 

<S=>I07  (Tenn.)  Within  Const,  art.  2,  $  17,  the 
subject  of  a  statute  is  single  when  the  statute 
has  but  one  general  object,  or  purpose,  however 
many  be  the  means  provided  for  efifectiae  it. — 
Todtenhausen  v.  Knox  County,  177  S.  W.  487. 

<S=>I23  (Tenn.)  Priv.  Acta  1915,  c.  117,  |  23,  as 
to  good  roads  commission  for  Knox  county,  held 
expressed  in  the  title,  within  Const  art  2,  8 
17.— Todtenhausen  v.  Knox  County,  177  S.  W. 
487. 

V.   REPEAL,    SUSPENSION,     EXFIRA* 
TION,  AND  REVIVAL. 

<S=»I59  (Ky.)  A  statute  may  be  repealed  ex- 
pressly or  by  implication,  and,  where  two  stat- 
utes are  repugnant  to  each  other,  the  latter 
prevails. — Head  v.  Ckimmonwealth,  177  S.  W. 
731. 

Rule  that  repeals  by  implication  are  not  fa- 
vored, requires  the  court  to  so  construe  stat- 
utes, if  possible,  that  both  shall  be  operative. 
— Id. 

VI.   CONSTRUCTION  AND  OPERA- 
TION. 
(A)    General  Ralea  ot  Oonatrtietloii. 

«8=>I88  (Ky.)  Under  Ky.  St.  1915,  §  460,  the 
court  in  ascertaining  legislative  will  must  give 
to  the  words  of  a  statute  their  ordinary  meau- 
ing.— Heod  v.  Commonwealth,  177  S.  W.  731. 
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^s>207  (Tei.Civ-App.)  Where  a  statute  ex- 
presses a  general  intention  and  also  a  particu- 
lar intention  incompatible  with  it,  the  particu- 
lar intention  may  be  deemed  an  exception  to 
the  general  one. — Helm  v.  Wells  Fargo  &  Co. 
Express,  177  S.  W.  134. 


vn.  pXiEAsmo  amd  evxdehce. 

9=>285  (Tenn.)  Journals  of  the  Legislatare 
cannot  be  impeached  even  for  fraud  or  mistake ; 
but  any  errors  therein  can  be  corrected  only  by 
the  Legislature. — Heiskell  ▼.  E^ox  County,  177 
S.  W.  483. 
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1869-70,  ch.  99,  8$  3,  6. .  .1164 

1887,  ch.  151 56 

1887,  ch.  226 1167 

1005,  ch.  422,  8  1 478 

1907,  chs.  441,  457 78 

1913,  ch.  4 43 

1913,  ch.  4,  St  2,  3 43 


TEXAS. 

CONSTITUTION. 

Art.  1,8  3 149 

Art.  18  17 663 

Art.  1,  8  19 149,  563 

Art  1,528 953 

Art.  8.81 671 

Art.  12,  8  6 184 

CODE  OP  CRIMINAL  PRO- 
CEDURE 1911. 

Arts.  480-501 132 

Art.  692,  8  13 1167 

Arts.  735,  737.     Amended 

by  Laws  1913,  ch.  138. . .  124 
Art.  737a.    Added  by  Laws 

1913,  ch.  188 124 

Art.   743 99 

Art.     743.      Amended    by 

Laws  1913,  ch.  188 124 

Art.  815 603 

PENAL  CODE  1911. 

Art.   77 108 

Arts.  79,  80,82 976 

Art.   89 82 

Arts.  229,  233 490 

Art.    471 82 

Arts  947,  949 09 

Art.  1129,  subd,  1 608 

Art.  1327 966,  968 


Arts.  1329,  1332,  1426 ....     85- 
Art.  1677. 114 

REVISED  STATUTES  1896. 

Art.  1018 1005 

Art.  2994 197 

REVISED  STATUTES  1911. 

Art  283 1000 

Art  683 161 

Art  1164 176 

Art.  12Wi 639 

Art  1592 14!) 

Art.  1942 1030 

Art  2025 523 

Art  2079 1019 

Art  2128,  8  3 53!> 

Art.  2.374 986 

Art  3.384 621,  623 

Art.  3.385 621 

Art.  3.386 623 

Art  4746 162,  1008 

Art  4977 1008 

Art  6654 173 

Art.  7758 674 

VERNON'S  SAYLBS*  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 

Art*.  1814,  1818 226 

Art  1829 166,  192 

Art  1984a 204 

Art.  1985 632 

Arts.  2092,  2096 613 

Art  3690 9&3 

Art  4947 162 

Art.  4948 169 

Arti.  5107— i 'to  6107— 106  663 

Arts.  e319a-e319u 953 

Arts.  6550,  6676 1048 

LAWS. 

1891,  chs.  46,  61 184 

1911,  ch.  119 149 

1911,  ch.  119,  8  6 149 

1911,  ch.  119.  8  7 971 

1911,  ch.  119,  8  8 149,  972 

1911,  ch.  119,  1 14 972 

1913,  ch.  59..  137, 168, 509, 1005 

1913,  ch.  74 863 

1913,  ch.  127,  S  3 192 

1913,  ch.  132 492 

1913,  ch.  138 124 

1913,  ch.  172 663 

1913,  ch.  172,  8  24.. 663 


STENOGRAPHERS. 

See  ConstitJtional  Law,  «s»213,  254;    Courts, 
«=»57.  207. 

STIPULATIONS. 

«E»>6  (Mo.)  Id  a  suit  to  quiet  title,  where 
plaintiff,  who  had  judgment,  agreed  that  part 
of  the  property  should  be  awarded  to  a  third 
person,  plaintiff  in  event  of  success  on  a  subse- 
quent trial  is  bound  by  that  aicreement.— Laclede 
Land  &  Improvement  Co.  v.  Kpright,  177  S.  W. 
386. 

STOCK. 

See  Corporations,  ®=3l33;    BVaud,  «s>13,  64; 
Specific  Performance,  *=»70. 

STOCKHOLDERS. 

See  Corporations,  «=9l87-269. 

STREET  RAILROADS. 

See  Apnea!  and  Error,  4s»1067:    Bridges,  9=» 
12;    Carriers,  «=318,  320,  321;    Death,  <S=> 


90:  Eminent  Domain,  <S=9ll9,  145,  266; 
Evidence,  <S='22;  Pleading,  «=3406;  Trial. 
«=:>296. 

II.   REGTJZ.A1TON    AITD    OPERATIDH. 

€=>94  (Mo.App.)  One  injured  while  riding  in 
an  automobile  which  was  caught  between  two 
street  cars,  who  was  himself  free  from  negli- 
gence, can  rely  for  recovery  on  an  ordinance 
limiting  tbe  speed  of  the  cars,  though  he  did  not 
know  of  it. — Speer  v.  Southwest  Missouri  R. 
Co.,  177  S.  W.  329. 

<S=>99  (Mo.App.)  One  driving  a  smooth-shod 
horse  down  a  slippery  street  held  negligent  in 
approaching  a  car  track  at  such  speed  that  he 
could  not  stop  after  seeing  a  car. — Grear  v. 
Harvey,  177  S.  W.  780. 

<S=>I03  (Mo.App.)  The  driver  of  a  vehicle  can- 
not recover  under  the  humanitarian  doctrine  for 
the  negligence  of  a  street  car  company  in  run- 
ning a  car  whose  brake  was  defective. — Grear 
V.  Harvey,  177  S.  W.  780. 

The  attempt  of  a  street  car  motorman  to  stop 
by  means  of  the  brakes,  instead  of  reversing, 
held  a  mere  error  in  judgment  for  which  there 
can  be  no  recovery  under  the  humanitarian  doc- 
trine.— Id. 
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<s»ll4  (Mo.App.)  In  an  action  for  injuries  to 
a  motor  truck  in  bein;  struck  by  a  street  car, 
proof  that  the  car  which  did  the  damage  was 
controlled  and  operated  by  defendants  is  essen- 
tial to  support  a  judgment. — George  Muehle- 
bach  Brewing  Co.  v.  Dunham,  177  S.  W.  1067. 
<s»ll7  (Mo.App.)  In  an  action  for  injuries  to 
one  who  was  riding  in  an  automobile,  which  was 
caught  between  two  passing  street  cars,  evi- 
dence held  not  to  show  contributory  negligence 
of  plaintiff  as  a  matter  of  law. — Speer  v.  South- 
west Missouri  R.  Co.,  177  S.  W.  329. 
^=»lt7  (Mo.App.)  In  an  action  for  injuries  to 
a  truck  in  being  struck  by  a  street  car,  whether 
the  motormau  was  negligent,  and  whether  the 
driver  of  the  truck  was  guilty  of  contributory 
negligence,  held  for  the  jury. — George  Muehle- 
bach  Brewing  Co.  v.  Dunham,  177  S.  W.  1007. 
^9i  17  (Mo.App.)  In  parent's  action  for  wrong- 
ful death  of  infant  child,  held  that  whether  the 
child  was  in  front  of  the  car  when  it  was  stand- 
ing still  and  was  killed  when  motorman,  with- 
out looking,  started  the  car,  or  whether  the 
child  ran  into  the  car  from  the  side  and  was 
killed,  were  questions  for  the  jury. — Baldwin 
V.  Harvey,  177  S.  W.  1087. 

STREETS. 

See  Municipal  Corporations,  €=9706,  706,  750- 
822. 

STRIKING  OUT. 

See  Criminal  Law,  <8=>1095, 1102. 

SUBPCNA  DUCES  TECUM. 

See  Criminal  Law,  «s»663. 

SUBROGATION. 

See  Partition,  «=>M. 

SUBSCRIPTIONS. 

See  Appeal  and  Error,  ^=al06i ;   Corporations, 
€=»244,  26»;    Judgment,  <8=s>731. 

SUICIDE. 

See  Insurance,  «=>465,  78& 

SUMMONS. 

See  Process. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Goorsea,  «s>lt0. 

SURPRISE. 

See  Continuance,  4=930. 

SUSPENSION. 

See  Insurance,  $=>756. 

SWAMP  LANDS. 

See  Public  Lands,  <S=901. 

SWINDLING. 

See  Criminal  Law,  «=>29. 

TAXATION. 

See  Adverse  Possession,  ®=»79,  87-95 ;  Bridges, 
«=»12;  Criminal  £<aw,  <S=i»27,  87,  101; 
Drains,  «=»67 ;  Eminent  Domain,  4=>2;  Evi- 
dence, «=>88;  Highways,  «=»90,  122,  129, 
130;  Indictment  and  Information,  ®=»111, 
125;  Judgment,  €=9375,  419;  Justices  of  the 
■     Peace,    «=»47;     Licenses,    €=>6;     Municipal 


Corporations,  ®=»374,  570,  578:  Partition, 
€=987;  Schools  and  School  Districts,  €=9l01; 
States,  €=>119;  Statutes,  €=995;  Tenancy 
in  Common,  €=920. 

I.   NATXTBE  AND  EXTEITT  OF  FOWEB 
IN  OENEKAX.. 

€=92  (Ky.)  In  the  al>sence  of  constitutional 
prohibition,  the  Legislature  may  levy  any  tax 
it  deems  proper. — Mitchell  v.  Knox  County  Fis- 
cal Court,  177  S.  W.  279. 

€=94  (Ark.)  The  state  has  the  right  to  assess 
for  taxation  all  property  of  every  kind  within 
the  state.— American  Bauxite  Co.  v.  Board  of 
Equalkation  of  Saline  County,  177  S.  W.  1151. 

€=928  (Ky.)  Where  the  power  to  tax  is  delegat- 
ed to  the  fiscal  court,  the  grant  must  l>e  strict- 
ly construed.— Mitchell  t.  Knox  County  Fiscal 
Court,  177  S.  W.  279. 

n.   CONSTITnTIONAI.  BEQUntE- 
MENTS  ANU  RESTBIOTIONa. 

€=949  (Ark.)  Under  Const,  art  16,  {  5,  and 
Kirby's  Dig.  |  6974,  providing  for  the  taxation 
of  property  at  its  market  value,  it  is  proper  to 
consider  the  character  of  the  land  and  soil,  the 
ores  therein,  and  the  accessibility  and  develop- 
ment of  the  land,  etc. — ^American  Bauxite  Co.  v. 
Board  of  E^qualization  of  Saline  County,  177 
S.  W.  115L 

V.  LETT  Aia>  ABSESSKENT. 

(A)  IjCTy  and  Apportlonmeiit* 

«s>300  (Mo.)  It  will  be  presumed  that  the 
county  board  levied  a  tax  on  the  basis  of  a 
valid  assessment  by  the  assessor,  not  on  a  void 
valuation  made  by  the  coun^  clerk. — State  ex 
reL  Teare  v.  Dungan,  177  S.  W.  604. 

(G)  Mode  of  Aaaeaamen*  tn  General. 

€=9336  (Mo.)  Under  Rev.  St  1909,  {  11383, 
an  assessment  copied  from  the  assessor's  book 
of  the  preceding  year  without  a  list  furnished 
hy  the  owner,  who  made  no  objection  thereto, 
is  valid. — State  ex  leL  Teare  t.  Dungan,  177  S. 
W.  604. 

(D)   Mode  of   AfMesauent   of  Corporate 
Stock,  Property,  or    Re««lpta. 

€=9375  (Ark.)  Under  Const,  art.  16,  S  5,  and 
Kirby's  Dig.  i  6974,  held,  that  lands  of  a  bauxite 
company,  the  controlling  stock  in  which  was 
held  by  another  company,  were  assessable  ac- 
cording to  their  market  value,  and  not  as  part 
of  the  property  of  the  controlling  company. — 
American  Bauxite  Co.  v.  Board  of  Equalization 
of  Saline  County,  177  S.  W.  1151. 

fIS)  Aaaeasment  Rolle  or  Books. 

€=9438  (Mo.)  An  unauthorized  alteration  by 
Ute  county   clerk   ot   the   assessment  of  lands 

in  the  assessor's  books  does  not  affect  the 
validity  of  the  assessment. — State  ex  rel.  Teare 
V.  Dungan.  177  S.  W.  604. 

€=9446  (Mo.)  An  assessment  in  the  assessor's 
book  properly  verified  and  returned  to  the  coun- 
ty court  is  conclusive  against  an  owner  who 
docs  not  appeal  therefrom  under  Rev.  St.  1909, 
§1 11394-11396.— State  ex  reL  Teare  t.  Dungan. 
177  S.  W.  604. 

(O)  ReTievr,  Correetloa,   or   Bottlns  Aatde 
of  ABaeaaiiient. 

€=9493  (Ark.)  In  a  proceeding  by  a  bauxite 
company  for  the  reduction  of  taxes  assessed  up- 
on its  lands,  evidence  held  to  show  that  the  re- 
turned valuation  made  on  the  basis  of  50  per 
cent,  of  the  actual  market  value  was  the  proper 
valuation  of  the  lands  for  purposes  of  taxation. 
— American  Bauxite  Co.  v.  Board  of  Equalisa* 
tion  of  SaUne  County,  177  S.  W.  IISL 
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THZ.   OOXXEOTIOK     AlTD     EinrOBOE- 

VtJEJtT  AGAINST  PERSONS  OH 

FERSONAI.  PROPEBTT. 

(A)  Collectors    and    Proeeedina;a    (or    Col- 
lection iB  General. 

€=s>545  (Mo.)  Where  the  assessor  has  made  a 
valid  assessment  of  lands,  and  has  prepared 
bis  books  containing  such  assessment,  jurisdic- 
tion to  collect  the  taxes  attaches,  and  the  pro- 
yisions  for  subseqnent  proceedings  are  only  di- 
rectory.— State  ex  rel.  Teare  t.  Dungan,  177  S. 
W.  604. 

(C)  Remedies  for  'WroBKfnl  Bnforeement. 

9=»608  (Ky.)  Injunction  lies  to  prevent  collec- 
tion of  a  tax  not  warranted  by  law. — Mitchell 
V.  Knox  County  Fiscal  Court,  177  S.  W.  279. 
^=96 1 1  (Tex.Civ.App.)  In  a  suit  by  a  railroad 
company  to  restrain  collection  of  taxes,  evi- 
dence held  insufficient  to  show  that  the  assess- 
ment against  it  was  based  upon  full  value  of 
the  property,  while  that  against  other  property 
was  based  on  a  third  of  its  value. — Chicago,  B. 
I.  &  G.  Ry.  Co.  V.  Ratliff,  177  S.  W.  571. 

In  a  suit  by  a  railroad  company  to  restrain 
collection  of  taxes,  evidence  held  insufficient  to 
show  an  agreement  by  the  board  of  equalization 
to  undervalue  certain  property  in  violation  of 
Const,  art.  8,  f  1,  requiring  all  property  to  be 
taxed  according  to  its  value. — Id. 

IX.  SAI<E  OF  lAND  FOR  NONFAT- 
KENT   OF   TAX. 

^=»63l  (Ey.)  A  sheriff  of  one  county  cannot 
sell  lands  in  another  county  to  pay  taxes  due  in 
the  county  of  which  he  is  an  officer.— Kypadel 
Coal  &  Lumber  Co.  v.  Millard.  177  S.  W.  270. 
9s»642  (Mo.)  Where  the  record  in  a  tax  sale 
proceeding  fails  to  show  service  and  return  of 
the  alias  summons,  the  court  does  not  acquire 
jurisdiction  of  defendants  by  publication.— Har- 
vey v.  Gregg,  177  S.  W.  593. 

Rev.  St.  1909,  {  1772,  contemplates  that 
service  of  summons  by  publication  in  a  tax  pro- 
ceeding shall  not  he  made  until  the  court  is 
satisfied  upon  a  judicial  inquiry  that  process 
cannot  be  served,  and  after  a  uon  est  return 
of  summons. — Id. 

Where  there  was  no  affidavit  in  the  petition 
in  a  tax  sale  proceeding  and  no  non  est  re- 
turn upon  a  summons  issued  against  defend- 
ants, the  order  of  publication  was  not  supported 
by  Rev.  St  1909,  i  1770,  or  section  1772,  re- 
lating to  service  of  summons  by  poblication. 
-Id. 

«s»684  (Ky.)  Notwithstanding  Ky.  St.  §  4056, 
an  auditor's  deed  to  land  sold  by  sheriff,  which 
conveyed  land  in  one  precinct,  cannot  be  sus- 
tained on  a  report  reciting  sale  of  land  in  an- 
other precinct. — Kypadel  Coal  &  Lumber  Co.  v. 
Millard,  177  S.  W.  270. 

$=3693  (Mo.)  Since  a  tax  suit,  resting  upon 
publication  of  summons,  is  based  solely  upon 
the  statute,  a  due  return  of  the  alias  summons 
will  not  be  presumed  from  recitals  in  the  or- 
der of  publication  that  defendants  were  beyond 
the  reach  thereof.— Harvey  v.  Gregg,  177  8.  W. 
593. 
X.   REDEMPTION  FROM  TAX  SA1.E. 

«=»699  (Ark.)  Under  Kirby's  Dig.  §§  7005. 
7103,  7104,  owner  of  land  sold  for  taxes  held 
not  entitled  to  redeem  more  than  two  years  aft- 
er the  sale,  though  no  deed  had  been  executed. 
—Nelson  v.  Pierce,  177  S.  W.  899. 

XI.    TAX  TITI.es. 

(A)   Title  and  RlKhts  /at  Purchaser  at  Tax 
Sale. 

4s>734  (Mo.)  A  flheriffg  deed  based  upon  a 
judgment  in  an  action  to  collect  taxes,  institut- 
ed under  Rev.  St.  1889,  §  7882,  is  void,  where 
no  person  was  named  aa  defendant  who  at  any 
time  had  any  interest  in  the  land. — ^Laclede  Land 


&  Improvement  Co.  v.  Scbneider,  177  S.  W. 
388. 

(B)  Tax  Deeds. 

®=>754  (Mo.)  A  person  claiming  under  tax 
deed  to  land  conveyed  to  "A.  Wiilard  Humph- 
reys," purporting  to  convey  the  title  of  "A.  W. 
Humphreys,"  held  entitled  to  have  title  quieted 
against  grantee  under  quitclaim  deed  from  "A. 
W.  Humphreys."— Brown  v.  Peak,  177  S.  W. 
645. 

Where  tax  deed  designates  owner  by  ini- 
tials only,  subsequent  execution  by  him  of 
quitclaim  deed,  using  only  his  initials,  held 
not  to  validate  the  tax  deed. — Id. 
€=9760  (Mo.)  Tax  deed  executed  pursuant  to 
Laws  1863^,  p.  85,  $  2  et  seq.,  failing  to  re- 
cite notice  of  application  for  judgment  or  the 
manner  in  which  notice  for  sale  was  given,  held 
on  its  face  invalid. — Workman  ▼.  Moore,  177  8. 
W.  862. 

i©=>776  (Mo.)  A  sherifPs  deed  to  land  sold  for 
taxes  held  a  convej'nnce  only  of  the  last  de- 
scribed tract. — ^Laclede  Land  &  Improvement 
Co.  V.  Schneider,  177  S.  W.  388. 
€=788  (Ky.)  WhUe  Ky.  SL  i  4030,  makes  a 
sheriff's  deed  prima  facie  valid,  it  does  not  pre- 
vent the  person  from  attacking  the  tax  sale. — 
Kypadel  Uoal  &  Lumber  Co.  v.  MUlard,  177  S. 
W.  270. 

Where  land  is  sold  for  taxes  and  an  auditor's 
deed  given,  it  will,  until  the  contrary  is  shown, 
be  presumed  that  the  steps  for  the  sale  were 
regularly  taken.— Id. 

(C)  Aetloms  to  Oonflrm  or  TrT  Title. 

$=379 1  (Mo.)  In  an  action  involving  the  valid- 
ity of  a  tax  deed,  executed  in  1871,  pursuant 
to  Laws  1863-64,  p.  8j,  S  2  et  seq.,  special 
three-year  statute  of  limitations  in  Act  March 
30,  1872,  held  not  retrospective.— Workman  v, 
Moore,  177  S.  W.  862. 

«=>804  (Mo.)  In  suit  to  quiet  title  to  land, 
brought  under  Rev.  St.  1909,  $  2335,  doctrine 
of  laches  held  inapplicable. — Workman  t.  Moore, 
177  S.  W.  862. 

TAX  DEEDS. 

See  Taxation,  <S=»754-788. 

TAX  TITLES. 

See  Taxation,  «=9734-804. 

TEACHERS. 

See  Scfaoola  and  School  Districts,  «=>135-145. 

TELEGRAPHS  AND  TELEPHONES. 

I.   ESTABUSHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

4=»M  (Ky.)  Railroad  company's  right  in  land 
acquired  from  adjacent  owners  held  subject  to 
prior  acquisition  by  plaintifE  of  a  right  of  way 
for  a  telephone  line  either  by  contract  or  ad- 
verse use.— Louisville  &  N.  R.  Co.  v.  Gillespie, 
177  S.  W.  451. 

Instruction  to  find  for  plaintiff  if  he  con- 
structed a'  telephone  line  and  for  15  years  ad- 
versely held  and  operated  it,  and  if  railroad 
company  destroyed  or  injured  poles  or  wires, 
held  substantially  correct. — Id. 
®=>20  (Ky.)  Measure  of  damages  for  injuring 
or  destroying  telephone  line  held  reasonable  cost 
of  replacing  it  and  reasonable  compensation  for 
loss  of  its  use  until  replaced  by  reasonable  dili- 
gence.— ^l-rouisville  &  N.  R.  Co.  v.  Gillespie,  177 
S.  W.  451. 

Measure  of  damages  for  injuring  or  destroy- 
ing part  of  telephone  line,  if  it  was  impractic- 
able to  rebuild  it,  held  the  reasonable  market 
value  of  the  whole  line  at  the  time  of  the  de- 
struction.- Id. 
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There  being  evidence  tliat  it  was  impractic- 
able to  restore  destroyed  telephone  line,  instruc- 
tion, if  jury  found  for  plaintiff,  to  state  whether 
finding  was  for  cost  of  repairing  it,  or  for  value 
of  the  whole  line,  held  proper. — Id. 

Instruction  authorizing  recovery  of  reasonable 
cost  of  repairing  telephone  line  injured  or  de- 
stroyed by  railroad  company,  even  though  plain- 
tiff had  no  easement  for  the  telephone  line,  held 
proper. — Id. 

H.  REG1Ti:.ATIOK   AND    OFERATIOIT. 

^=>33  (Ark.)  A  rule  of  a  telephone  company  re- 
quiring every  subscriber  to  pay  for  long-distance 
messages  originating  from  his  telephone  Is  rea- 
sonable.— Southwestern  Telegraph  &  Telephone 
Co.  V.  Sharp  &  White,  177  S.  W.  25. 

That  in  some  instances  long-distance  operators 
requested  sobscribers  to  O.  K.  messages  held 
not  to  show  an  abrogation  of  a  rule  requiring 
each  subscriber  to  pay  for  long-distance  mes- 
sages originating  from  his  telephone. — Id. 

A  telephone  company  operating  a  local  ex- 
change in  a  city  and  long-distance  line  held  not 
to  have  abrogated  a  rule  or  to  have  discrimi- 
nated against  a  sabscriber  in  the  city  by  permit- 
ting the  reversal  of  charges  on  long-distance 
calls. — Id. 

9s»34  (Ark.)  A  telephone  company  most,  under 
Kirby's  Dig.  §  7948,  as  amended  by  Acts  1»13, 
p.  346,  render  service  without  discrimination, 
but  may  prescribe  reasonable  rules. — South- 
western Telegraph  &  Telephone  C!o.  v.  Sharp  & 
White,  177  S.  W.  25. 

A  telephone  company  uniformly  attempting  to 
enforce  a  rule  held  not  guilty  of  discrimination 
lor  failing  to  enforce  it  on  two  occasions. — Id. 
^=965  (Tex.Civ.App.)  In  action  for  delay  In  de- 
livering telegram,  petition  held  to  raise  issue 
as  to  whether,  bed  telegram  been  promptly  de- 
livered, plaintiff  could  have  reached  child's  bed- 
side before  the  child  died. — Western  Union  Tele- 
graph Co.  V.  Forest,  177  S.  W.  204. 
«=>73  (Tex.Civ.App.)  Evidence  held  to  make 
question  for  jury  as  to  whether  plaintiff  would 
have  reached  child's  bedside  before  it  died,  if 
telegram  had  been  promptly  delivered. — Western 
Union  Telegraph  Co.  v.  Forest,  177  S.  W.  204. 
€=»79  (Tex.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1011,  art.  471,  for  using  obscene 
language  over  a  telephone,  a  complaint  and  in- 
formation sufficiently  alleged  that  the  offense 
was  committed  before  they  were  filed  by  the 
use  of  the  word  "heretofore."— Taylor  y.  State, 
177  S.  W.  82. 

The  complaint  and  information  held  sufficient 
without  describing  the  telephone  company.— Id. 

The  complaint  and  information  Acid  sufficient 
though  not  specifically  alleging  that  it  was  in 
operation  and  capable  of  being  used. — Id. 

Evidence  held  not  to  show  that  the  offense 
was  not  committed  before  the  complaint  and 
information  was  filed. — Id. 

It  is  no  defense  that  prosecuting  witness 
<»uld  have  disconnected  the  phone  and  thereby 
refused  to  listen  to  more  than  one  single  ut- 
terance by  defendant.— Id. 

TENANCY  IN  COMMON. 

See  Partition,  ®=103. 

n.  MXTTTTAI.    RIGHTS,    DITmSS.    AIVS 
LIABIIiTTIES  OF  CO-TENANTS. 

^=»I5  (Tenn.)  The  possession  of  one  tenant  in 
common  is  the  possession  of  all,  and  to  over- 
turn such  possession  there  must  be  some  plain 
demonstration  that  his  possession  is  in  repudia- 
tion of  the  rights  of  his  cotenants. — Drewery  v. 
Nelms,  177   S.  W.  946. 

That  ouster  of  cotenants  may  be  sufficient  to 
establish  adverse  possession,  actual  notice  of  a 
claim  of  sole  ownership  must  be  given  the  co- 
tenants;  silent  occupation  and  appropriation 
of  rents  not  being  sufficient. — Id. 

In  ejectment,  where  plaintiffs  relied  upon  ad- 


verse possession  of  their  remote  grantor,  evi- 
dence lield  not  sufficient  to  raise  the  presump- 
tion that  such  grantor  held  adversely  to  his  co- 
tenants. — Id. 

9=316  (Tenn.)  A  presumption  of  title  may  arise 
by  an  exclusive  and  uninterrupted  possession 
of  one  tenant  in  common  for  20  years,  claim- 
ing the  land  as  bis  own,  but  such  presumption 
may  be  rebutted  by  proof  of  disability  on  the 
part  of  the  cotenants. — Drewery  v.  Nelms,  177 
S.  W.  946. 

9=9 19  (Tenn.)  Tenant  in  common  cannot  por- 
chase  the  common  property  at  a  tax  or  fore- 
closure sale,  or  purchase  an  outstanding  title, 
except  for  benefit  of  all  tenant*.— Davis  v.  Sol- 
ari,  177  S.  W.  939. 

9=>20  (Tenn.)  Tenant  In  common  cannot  pnr- 
chase  the  common  property  at  a  tax  sale  except 
for  benefit  of  all  tenants.— Davia  t.  Solaii,  177 
8.  W.  039. 

TENDER. 

See  Insurance,  9=>753;  Mortgages,  ^=>33& 

9=>4  (Mo.App.)  When  tender  would  be  useless, 
it  need  not  be  made. — Koalosky  r.  Bloch,  177  S. 
W.  1060. 

^9 14  (Mo.App.)  For  a  tender  to  be  effectiTe, 
it  must  be  unaccompanied  by  any  condition  to 
which  the  creditor  has  the  right  to  object. — 
Parker  v.  Supreme  Tent,  Knights  of  Maccabees 
of  the  World,  177  S.  W.  722. 

A  tender  of  the  amount  due  under  fraternal 
beneficiary  certificate  on  condition  that  the 
beneficiary  give  a  receipt  in  full,  held  condition- 
al so  as  not  to  stop  the  accrual  of  ioteieat.— Id. 

THEFT. 

See  Criminal  Law,  9=>29. 

THREATS. 

See  Homicide,  «ss>158,  166,  190l 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  9=>18^  1071 ;  Criminal 
Law,  €=>279;  Limitation  of  Actions,  e=*4&- 
105;   Principal  and  Surety,  «=s>104. 

TITLE. 

See  Ejectment,  9=»13. 

TORTS. 

See  Carriers,  «=s>2Se-^84;  Conspiracy,  «=>14; 
Dismissal  and  Nonsuit,  9=>26;  Fraud;  Hus- 
band and  Wife,  <$=3205;  Infants,  «s»61 ;  Li- 
bel and  Slander;  Limitation  of  Actions,  9=9 
55;  Master  and  Servant  <S=>302-320;  Muni- 
cipial  Corporations,  9=>759-846;  Negligence; 
Nuisance;  Principal  and  Agent,  9=>148- 
160%;  Trover  and  Oonvenion. 

€=>22  (Mo.)  Joint     tort-feasors     keld     jointly 

and  severally  liable,  whether  acting  in  concert 
or  independently. — Rogers  v.  Rogers,  177  S.  W. 
382. 

TRANSCRIPTS. 

See  Courts,  9=>57,  207;  Mandamus,  «=>57. 

TRANSFER  OF  CAUSES. 

See  Trial,  9=>11. 

TRESPASS  TO  TRY  TITLE. 

See  Boundaries,  «=s>3;  Equity,  9=s>36i  Jodf- 
ment,  <S=»18,  251,  25a         ^  i 
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ZZ.  PBO0EEDIN08. 

<t=>4l  (Tex.Civ^pp.)  Extrinsic  evidence,  which 
fails  to  define  the  boundaries  of  the  tracts  con- 
veyed by  a  sheriff's  deed  containing  only  a  gen- 
eral description,  is  insufficient  to  support  a  re- 
covery in  trespass  to  try  title. — Welles  v.  Amo 
Co-operative  Irr.  Co.,  177  S.  W.  985. 

TRIAL 

See  Adverse  Possession,  $=3115:  Animals,  €=> 
44;  Appeal  and  Error,  <S=»215,  263,  273,  301, 
490,  8S2,  1033,  1046,  1048,  1062-1068 ;  As- 
signments,  ^=»13S:  Bills  and  Notes,  €=3537; 
Boundaries,  «=>40,  41 ;  Brokers,  ®=:»38 ; 
Burglary,  €=»46 ;  Carriers,  <S=>166,  230,  286, 
320,  321,  348,  3S4  ;  Continuance ;  Contracts, 
<S=>176,  323;  Costs:  Criminal  Law,  <S=»639- 
8&1,  10&8,  1043,  1137,  II66V2.  1172;  Customs 
and  Usages,  €=>21;  Damages,  ®=»216; 
Death,  €=>104;  Embezzlement,  <S=»47;  Forg- 
ery, «=>4S;  Fraud,  ®=564;  Gaming,  €=>101; 
Homicide,  <8=>269-311,  340,  341;  Husband 
and  Wife,  <8=>335;  Insurance,  <S=»668 ;  In- 
toxicating Liquors,  ^=>238;  .Jury;  I^arccny, 
«S=»68,  71 ;  Libel  and  Slander,  <S=>123 ;  Logs 
and  Logging,  €=>3  ;  Master  and  Servant,  ®=» 
43,  286-295 ;  Municipal  Corporations,  «=» 
821,  822;  Negligence,  <S=»136;  New  Trial: 
Physicians  and  Surgeons,  9=>l8;  Principal 
and  Agent,  e=>41;  Railroads,  <8=>282,  850, 
400;  Rape,  «»59;  Sales,  <3=s>88,  225,  270, 
364,  398,  446;  Seduction,  <S=»50;  Stipnla- 
tions;  Street  Railroads,  €=>117;  Telegraphs 
and  Telephones,  <3=>11,  73;  Usury,  «=>119; 
Waters  and  Water  Courses,  ®=>179;  Weap- 
ons, «=97,  17;    Wills,  «=>312. 

n.  DOCKETS,  LISTS,  AND  OAUBN- 
DARS. 

4=>ll  (Ark.)  Where,  in  an  action  at  law  by 
cotton  brokers,  the  customer  filed  a  cross-com- 
plaint for  damages  ascertainable  only  after  ac- 
counting, the  cause  was  properly  transferred  to 
the  chancery  court. — Scott  v.  McCraw,  Perkins 
&  Webber  Co.,  177  S.  W.  901. 

in.  OOtTBSE  ANB  OONDTTOT  OF 
TKIAI.  IX  OENEKAI.. 

®=»25  (Ark.)  In  a  suit  on  a  note  executed  by 
on  incompetent,  held,  that  under  Kirby's  Dig.  f| 
.S107,  6107,  the  burden  wag  on  plaintiff;  hence 
he  was,  under  section  6196,  subd.  6,  properly  al- 
lowed to  open  and  close.— Eilpatrick  t.  Rowan, 
177  S.  W.  803. 

€=925  (Ky.)  Defendant  held  to  have  the  burden 
of  proof,  and  to  be  entitled  to  the  concluding  ar- 
gument to  the  jury. — Baskett'n  Assignee  v.  Rash, 
177  S.  W.  239. 

^^29  (Mo.App.)  In  action  for  injuries  to  pa- 
tient during  operation,  court's  questions  to  wit- 
nesses as  to  the  occurrence  at  times  01  such  ac- 
cidents, over  the  objection  that  the  surgeons 
might  have  been  careless  in  the  instances  in 
question,  held  prejudicial.— Reeves  v.  Lutz,  177 
S.  W.  764. 

IV.  RECEPTION  OF  EVIDENCB. 

(A)   Introdactlon,   Oilpr,  and  Admlaalon  of 

KTldence  in   General. 

9=»56- (Mo.App.)  In  action  for  purchase  price 
of  string  beans,  exclusion  of  evidence  as  to  their 
condemnation  by  city  authorities  held  not  er- 
ror, as  it  was  only  cumulative  on  a  matter 
which  was  not  controverted.— Krallman  v.  Po- 
tashnjck,  177  S.  W.  697. 
<S=»57  (Ky.)  Under  Civ.  Code  Prac.  {  593,  and 
Ky.  St.  i  904,  limitation  by  court,  in  action 
against  mining  company  to  recover  damages  to 
land  caused  by  its  obstruction  of  stream  by 
slack,  of  the  number  of  defendant's  witnesses  to 
seven,  the  number  introduced  by  plaintiff,  held 


erroneous.— Kwth  Jdlico  Goal  Co.  y.  Trosper, 
177  S.  W.  241. 

(C)  Obleetlona,  Hottona  to  Strike  Oat,  and 
Bzeeptlona. 

^=»83  (Mo.App.)  Objection  to  evidence  that  no 
proper  foundation  was  laid  should  specify  in 
what  respect  foundation  was  not  shown. — Hen- 
eon  V.  Pascola  Stave  Co.,  177  S.  W.  787. 
®S3I0S  (Ky.)  In  an  action  to  enjoin  cutting 
and  removing  timber  after  the  contract  period 
therefor,  where  the  evidence  as  to  a  subsequent 
oral  contract  amounting  to  a  waiver  was  not 
objected  to,  any  error  in  that  regard  was  waiv- 
ed.— Murray  t.  Boyd,  177  S.  W.  468w 

V.   ARGUMENTS  AND  COMBXICT  OF 
COUNSEI,. 

<S=»I09  (Mo.App.)  Remarks  of  plaintiff's  attor- 
ney in  his  opening  statement  as  to  what  he 
thought  the  law  was  on  the  facts  were  not  im- 
proper.— Baughman  v.  Metropolitan  St.  Ry.  Cot, 
177  S.  W.  800. 

^9l2l  (Mo.)  Id  an  action  for  the  alienation 
of  a  wife's  affections,  argument  that  defendant 
had  gotten  the  wife  away  from  plaintiff  held 
warranted.— De  Ford  v.  Johnson,  177  S.  W. 
577. 

^=9 1 21  (Tez.CiT.App.)  In  an  action  by  a  rail- 
road brakeman  for  loss  of  his  eye,  argument  by 
plaintiff's  attorney  that  he  would  not  treat  the 
case  as  superficially  as  defendant's  doctors  treat- 
ed plaintiff's  eye  held,  under  the  evidence,  not 
to  require  a  reversal. — Atchison,  T.  &  S.  P.  Ry. 
Co.  V.  Hargrave,  177  S.  W.  509. 

VI.  TAKING   CASE   OR   QUESTION 
FROM  JURY. 

(A)  <inestlOBB  o(  La-vr  or  of  Pact  In  Gen- 
eral. 

4=>I39  (Mo.App.)  Where  plaintiff  has  made 
out  a  prima  facie  case,  a  peremptory  instruc- 
tion to  find  for  defendant  offered  at  the  close 
of  all  the  testimony,  held  properly  refused. — 
Haratta  v.  Chas.  H.  Heer  Dry  Goods  Co.,  177 
S.  W.  718. 

«=»I40  (Tex.CiTjipp.)  Though  plaintiff,  in  an 
action  for  personal  injuries  while  a  passenger, 
admitted  that  he  had  misrepresented  the  extent 
of  a  former  injury  while  making  a  settlement 
with  the  party  liable,  his  credibility  was  still 
for  the  jury,  and  a  verdict  for  him  could  not  be 
held  unsupported  by  his  testimony  as  matter  of 
law.— St.  Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Ilassell,  177  S.  W.  518. 
e=>[4\  (Mo.App.)  Issues  unsupported  by  the 
evidence  should  not  be  submitted  to  the  Jury. 
— Thomure  v.  St.  Louis  &  S.  F.  R.  Co.,  177  S. 
W.  708. 

$=3 1 42  (Mo.App.)  Where  the  evidence  is  rea- 
sonably susceptible  of  two  inferences,  one  law- 
fully supporting  a  right  of  recovery  and  the 
other  fatal  to  plaintiff^s  case,  leaving  room  for 
reasonable  men  to  differ  with  respect  thereto, 
the  case  is  for  the  jury. — Yost  v.  Atlas  Port- 
land Cement  Co.,  177  S.  W.  690. 
®=>I43  (Tei.Civ.App.)  Where  the  evidence  on 
an  issue  is  conflicting,  it  should  be  submitted  to 
the  jury.-Rich  v.  Park,  177  S.  W.  184. 

IB)  Demurrer  to  Bvldence. 

€=3 1 56  (Mo.)  In  disposing  of  a  demurrer  to  the 
evidence,  plaintiff's  evidence  must  be  taken  as 
true,  and  he  is  entitled  to  every  legitimate  infer- 
ence therefrom. — Thorp  v.  Metropolitan  St.  Ry. 
Co.,  177  S.  W.  851. 

€=3 1 56  (Mo.App.)  In  passing  upon  a  demurrer 
to  the  evidence,  the  evidence  must  be  viewed  in 
the  light  most  favorable  to  plaintiff,  giviug  him 
the  benefit  of  any  inference  which  may  be  fair- 
ly drawn  therefrom. — Tost  v.  Atlas  Portland  Ce- 
ment Co.,  177  S.  W.  690. 
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(B)  DlreetloB  mt  Vcvdlst. 

«=9l69  (Tex.Civ.App.)  A  complaint  held  to  al- 
lege a  cause  of  action  on  a  policy  as  well  as  on 
the  appraisers'  award,  so  that  verdict  could  not 
be  directed  under  Acts  33d  Leg.,  c  127,  }  3  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  1829),  for 
plaintiff's  failure  to  deny  new  matter  attaokinj; 
the  award. — Orient  Ins.  Co.  of  Hartford,  Conn., 
V.  Harmon.  177  S.  W.  192. 
<3=>I77  (Ark.)  Where  each  party  asked  for  an 
instructed  verdict  without  requesting  other  in- 
structions, the  court's  decision  in  directing  a 
verdict  has  the  effect  of  a  verdict. — Nutt  v. 
Fry,  177  S.  W.  1137. 

€=»I78  (Ky.)  Where  defendant  moves  for  a 
directed  verdict,  plaintiff's  evidence  must  be 
considered  as  true.— Louis^'ille  &  N.  B.  Co.  v. 
WeWon,  177  8.  W.  459. 

VH.  IMSTBVCTIOMS  TO  JUBY. 

(A)  Pvovlnoe  of  Coart  and  Jory  In   Qea- 
eral. 

«=s>l88  (Mo.App.)  The  jury  should  not  be  toM 
they  may  believe  the  initial  carrier  delivered  to 
the  connecting  carrier  the  same  amount  of  ccrn 
delivered  to  it,  without  recrairing  them  first  to 
believe  the  evidence  of  the  necessary  facts  to 
create  such  presumption  of  fact — Equity  Eleva- 
tor Co.  V.  Union  Pac.  Ry.  Co.,  177  S.  W.  773. 
<g=»(9l  (Ark.)  In  bank's  action  on  note  defend- 
ed as  void  for  usury,  instruction  that  greater 
interest  than  10  per  cent,  a  year  on  a  loan  is 
prima  facie  evidence  of  a  corrupt  agreement, 
held  properly  refused  as  assuming  transaction 
was  a  loan  and  not  a  discount.— Sallee  v.  Se- 
curity Bank  &  Trust  Co.,  177  S.  W.  1138. 
®=>I9I  (Mo.App.)  In  a  servant's  action  for 
personal  injury  from  felling  tbrongh  a  man- 
hole into  a  coal  bin,  instruction  held  not  ob- 
jectionable as  assuming  negligence  on  the  mas- 
ter's part  with  respect  to  manhole. — Yost  v.  At- 
las Portland  Cement  Co.,  177  S.  W.  690. 
9s»t9l  (Mo.App.)  In  action  for  injuries  to  pas- 
senger, claimed  by  conductor  to  have  pulled 
away  from  him  and  alighted  while  the  car  was 
in  motion,  instruction  assuming  that  she  was 
negligent  in  doing  so  held  properly  refused. — 
Tanchof  v.  MetropoUtan  St  By.  Co.,  177  S.  W. 
81^. 

€=9 1 92  (Tex.Civ.App.)  The  charge  may  assrome 
undisputed  facts. — Hamilton  v.  Fireman's  Fund 
Ins.  Co..  177  S.  W.  173. 

<&=>200  (Mo.)  Under  Rev.  St  1909,  i  1987,  held, 
that  it  is  proper  for  the  court  to  charge  on 
whether  particular  facts  urged  constitute  a  de- 
fmse.- De  Ford  v.  Johnson,  177  S.  W.  577. 

(B)  Ifeeeaalty   and   SnbJeot-Matt«r. 

€=»203  (Mo.App.)  A  plaintiff  is  not  required  to 
submit,  by  his  instructions  covering  the  whole 
case,  all  the  grounds  of  neglis;ence  alleged, 
though  there  is  evidence  to  support  all.— Under- 
wood V.  St  Louis,  I.  M.  ft  S.  Ry.  Co.,  177  8. 
W.  724. 

®=>2I5  (Tex.Civ.App.)  The  giving  of  a  special 
charge  requested  by  defendant,  held  erroneous 
ander  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1984a,  where  the  case  was  submitted  on  special 
issues.— Turner  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  177  8.  W.  204. 

(C)   Form,  Reanisltea,  and  8nfllelener< 

4=»229  (Mo.App.)  The  repetition  in  the  charge 
of  a  proposition  of  law,  though  correct,  is  to-be 
condemned.— Reeves  v.  Lutz,  177  S.  W.  764. 
$=9234  ^Mo.App.)  In  an  action  for  hauling 
logs,  against  person  claimed  to  have  told  plain- 
tiff to  go  ou  with  the  work,  and  that  he  would 
be  responsible  for  his  pay,  instructions  held 
to  have  fairly_submitted  the  issue.— Bay  v. 
Beam,  177  S.  W.  396. 

«=>236  (Mo.App.)  A  cautionary  instruction  as 
to  the  right  of  the  jury  to  reject  the  testimony 


of  a  witness,  knowingly  giving  false  testimony, 
held  within  the  court's  discretion. — Price  v. 
Hiram  Lloyd  Bldg.  &  Const  Co.,  177  S.  W. 
700. 

€s»240  (Ark.)  In  action  for  injuries  from  gas 
explosion,  instruction  as  to  purpose  for  which 
gas  was  turned  on  by  suji«intendent  of  gas 
company  held  argumentative  and  properly  re' 
fused.- Pine  Bluff  Natural  Gas  Co.  v.  Guest, 
177  S.  W.  917. 

€=»244  (Ark.)  An  instruction  that  the  jury 
must  not  discard  or  depreciate  the  testimony  of 
a  witness  merely  because  he  is  in  the  employ 
of  the  defendant  railroad  company  is  bad  as 
singling  out  a  class  of  witnesses.— Steptoe  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  177  S.  W.  417. 
<=>244  (MoJlpp.)  In  an  action  against  a  no- 
tary for  fraud  on  plaintiff's  intestate  in  an  ex- 
change of  lands,  instruction  reauiring  jury  to 
find  that  defendant  showed  plaintiff's  intes- 
tate's agent  a  plat,  making  representations,  held, 
in  view  of  the  evidence  not  undue  emphasis  ot 
certain  evidence. — O'Malley  v.  Musick,  177  S. 
W.  749. 

(D)  AvpUeaMIlty    to    Ploadln^s   and  KtI- 
dence. 

^s>25l  (Ark.)  In  an  acti<m  for  the  purchase 
price  of  an  article  sold  through  an  agent,  an  in- 
struction on  the  authority  of  the  agent  to  make 
warranties,  etc.,  was  improper,  where  the  con- 
tract and  warranties  wnich  were  in  writing 
were  accepted  by  both  parties. — C.  B.  Ensigu 
&  Co.  V.  Coffelt,  177  8.  W.  735. 
<$B>26I  (Ky.)  In  action  for  injuries  alleged  to 
have  been  caused  by  negligently  driving  auto- 
mobile against  team  and  wagon,  instruction 
held  erroneous  as  authorizing  recovery  for  neg- 
ligently frightening  the  teauL— Ballard  ft  Bal- 
lard Co.  V.  Durr,  177  S.  W.  445. 
«33292  (Ark.)  Where  there  was  no  evidence 
thereof,  it  was  improper  for  the  court  to  sub- 
mit the  question  whether  the  article  sold  was 
warranted  for  18  months. — G.  B.  Ensign  ft  Go. 
V.  Coffelt,  177  8.  W.  735. 

4=s252  (Ark.)  Instructions  unsupported  by  any 
testimony  held  properly  refused. — Huckaby  v. 
St  Lonis,  I.  M.  ft  8.  By.  Co.,  177  8.  W.  828. 
$=3252  (Mo.App.)  The  instructions  should  sub- 
mit only  the  specific  negligence  shown  by  the 
evidence,  though  the  petition  charges  other  acts 
of  negligence. — Sparkman  v.  Wabash  &.  Co., 
177  S.  W.  703. 

$s»252  (Tex.Civ.App.)  A  charge,  in  an  action 
for  amounts  due  on  corporate  stock,  held  erro- 
neous in  allowing  verdict  for  plaintiff,  without 
regard  to  the  evidence.— Rich  v.  Park,  177  8.  W. 
184. 

«=»253  (Tex.Civ.App.)  Where  plaintiff  request- 
ed correct  issues  as  to  contributory  negligence, 
and  the  court  did  not  submit  in  any  issue  wheth- 
er the  acts  of  plaintiff's  deceased  were  negligent, 
the  requested  issues  should  have  been  submitted. 
—Turner  v.  Missouri,  K.  ft  T.  By.  Co.  of  Tex- 
as. 177  S.  W.  204. 

(B)  Reanesta  or  Prayers. 

<S=>255  (Mo.)  Under  Rev.  St  1909,  f  1987,  the 
court  need  not  give  instructions  unless  requested, 
and  defendant  cannot,  where  no  requests  were 
made,  complain  that  a  general  instruction  omit- 
ted elements  of  defense. — ^De  Ford  v.  Johnson, 
177  8.  W.  577. 

$s>255  (Mo~App.)  Failure  of  plaintiff  suing  for 
negligence  to  request  instructions  submitting  his 
theory  of  the  case  held  not  reversible. — Williams 
v.  Kansas  City,  177  8.  W.  783. 
$=3255  (Mo.App.)  That  plaintiff,  suing  for  a 
personal  injury,  requested  the  giving  of  only  one 
instruction,  and  that  on  the  measure  of  dam- 
ages, is  not  ground  for  complaint— Baughman 
v.  Metropolitan  St  Ry.  Co.,  177  8.  W.  800. 
$=3255  (Tex.Civ.App.)  In  an  action  for  breach 
of  warranty,  the  failure  to  submit  the  issue  of 

Google 


Digitized  by ' 


>8' 


1283 


INDEX-I>IC«EIST 


Writ* 


the  value  ol  the  h>of  as  tonstihjcted  Tield  not 
error  in  the  absence  of  a  request. — PhilUiv-Oarey 
Co.  V.  Manes,  177  S.  W.  158. 
<&=>256  (Mo.App.)  That  ingtcuotion  was  too 
general  as  to  the  degree  of  proof  required  held 
an  error  of  nondirection,  which  should  have 
been  corrected  by  a  requested  iastruction. — Son- 
tag  V.  Ude,  177  S.  W.  6B9. 
9fs>2S1i  (Mo.App.)  Where  an  inatructian  as  to 
the  measure  of  damages  tras  correct  as  to  its 
general  scope,  it  was  defendant's  duty  to  ask 
a  limiting  instruction,  if  he  thought  it  too  gen- 
eral.—O'Malley  V.  Mnsick,  177  S.  W.  749. 
4s>260  (Arfc.)  In  an  action  on  notes,  an  instruc- 
tion as  to  partial  failure  of  consideration  held 
sufficient  eo  as  to  justify  the  refusal  of  an  in- 
struction requested  by  defendant  on  that  issue. — 
Hamburg  Bank.  v.  Ahrens,.177  S.  W.  14. 
4=9260  (Ark.)  Refusal  of  instruction  in  a  neg- 
ligence case  held  not  erroneous  in  view  of  an 
instruction  given.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Duncan.  177  S.  W.  1132. 
^=^260  (Mo~App.)  Error  cannot  be  predicated  on 
refusal  of  correct  charges  substantially  embod- 
ied in  those  given. — ^Holman  v.  City  of  Macon, 
177  S.  W.  107a 

«s>260  (Tez.Civ.App.)  The  refusal  of  charges 
covered  by  those  given  is  not  error. — ^Interna- 
tional &  G.  N.  Ry.  Co.  V.  Bartek,  177  S.  W.  137. 
«=b260  (Tex.Oiv.App.)  It  is  not  error  for  the 
court  to  refuse  to  submit  special  issues,  which 
were  sufficiently  submitted  in  the  court's  charge. 
—Phillip-Carey  Co.  v.  Manes,  177  S.  W.  158. 
€=>2e0  frex.Civ.App.)  The  refusal  of  requests 
covered  by  the  charge  given  is  not  error. — Pecos 
&  N.  T.  Ry.  Co.  v.  Holmes,  177  S.  W.  505. 

^=3260  (Tez.Civ.App.)  In  a  personal  injury  ac- 
tion by  cue  hurt  on  entering  a  train,  a  request- 
ed charge  held  covered  by  one  given,  so  that  its 
refusal  was  not  erroneous.— St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Hassell,  177  S.  W. 
518. 

4=3260  (Tex.Civ.App.)  A  general  charge  by  the 
court,  that  if  the  jury  shovHd  find  that  the  horse 
sold  to  defendant  was  registered  plaintiff  could 
recover,  held  not  to  justify  the  refusal  of  a  re- 
quested charge  jEis  to  the  eSeqt  of  error  in  the 
certificate  of  registration.— National  State  Bank 
of  Mt.  Pleasant,  Iowa,  v.  Ricketts,  177  S.  W. 
628. 

4=3260  (TeriCiv.App'.)  A  requested  charge  as  to 
Uie  effect -of  the  finding  of  original  monuments 
held  not  covered  by  a  special  issue  as  to  wheth- 
er the  true  comer  of  the  tract  was  established 
by  running  certain  lines  in  the  manner  contend- 
ed by  defendant.— Bigginbotham  V.  Weaver,  177 
S.  W.  532. 

The  refusal  of  a  requested  instruction  applied 
to  the  facts  for  the  finding  of  a  substantive 
issue  when  not  presented  in  the  main  charge 
is  error. — Id. 

4=>26l  (Ark.)  Refusal  of  a  requested  instruc- 
tion, correct  only  in  part,  is  not  error. — Kaal8 
V.  Rogers,  177  S.  W.  413. 
4s»26l  (Atk.)  A  par^  entitled  to  an  instruc- 
tion on  a  subject,  but  requesting  an  erroneous 
instruction,  may  not  complain  of  failure  to 
charge  on  the  subject.— St.  Louis,  I.  M.  &  S. 
R.  Co.  T.  Duncan.  177  S.  W.  U32. 
4=»26l  (Tez.Civ.App.)  The  court  need  not  sub- 
mit an  issue  specially  requested  where  the  defi- 
nition accompanying  the  issue  was  incorrect. — 
Turner  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
177  S.  W.  204. 

(F)  Objections  and  Bxceptlona. 

<8=»278  (Ark.)  If  plaintiff  feared  that  the  jury 
did  not  understand  the  particular  language  of 
an  instmction,  he  should  have  made  a  specific 
objection  thereto. — ^Huckaby  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  177  S.  W.  923. 


(G)   Ooastmetlon'  and   Operation. 

4=>29S  <Mo.App.)  All  instructions  must  be  con- 
sidered together,  and  those  for  defendant  may 
limit  one  for  plaintiff  erroneous  as  enlarging 
the  issues  beyond  those  of  petition. — ^Holman  v. 
City  of  Macon,  177  S.  W.  1078. 

4=>296  (Mo.)  In  an  action  for  alienation  'of  a 
wife's  affections,  instructions  given,  when  con- 
sidered with  those  given  at  defendant's  request, 
held  sufficient.— De  Ford  v.  Johnson,  177  S.  W. 
577. 

4:3>296  (Mo.)  An  instruction,  in  a  servant's  ac- 
tion, held  not  erroneous  in  casting  the  burden 
of  proof  on  defendant  to  rebut  plaintiff's  show- 
ing of  negligence,  when  considered  with  other 
instructions  given. — ^Thorp  v.  Metropolitan  St. 
Ry.  Co.,  177  S.  W.  851. 

4=s>296  (Mo.App.)  That  plaintiffs'  instruction 
on  the  measdre  of  damages  was  not  sufficiently 
specific  does  not  require  a  reversal,  where  the 
defendant's  instruction  on  -that  issue  correctly 
supplied  everything  necessary. — O'Brien  v.  Bur- 
roughs Adding  Mach.  Co,  177  S.  W.  811. 

4=s>296  (Mo.App.)  In  a  passenger's  action 
against  a  street  railroad  for  personal  injury 
while  alighting,  any  error  in  an  instruction  as- 
suming defendant's  negligence  held  cured  by  an 
instruction  requiring  plaintiff  to  establish  such 
negligence. — Davis  v.  Metropolitan  St.  -Ry.  C!a, 
177  S.  W.  1097. 

IX.  VXiltDIOT. 

(A)  'Ctaneral  Verdict. 

4=>330  (Mo.App.)  The  petition  bein^  In  two 
counts,  each  on  a  different  note,  verdict  should 
be  on  each,  and  not  in  one  sum. — ^Flinton  v. 
Palmer,  177  S.  W.  777. 

4=3339  (Ark.)  Where  a  verdict  gave  plaintiff 
one-half  the  amount  sued  for,  held  proper  for 
the  court  to  instruct  them  plaintiff  was  entitled 
to  all  or  nothing.— Faulkner  v.  Crawford,  177 
S.  W.  36. 

(B)   Special  Interroaratarles  and  Findlnsa. 

4=3350  (Tex.Civ.App.)  Special  issues  which  re- 
lated to  merely  evidentiary  matters,  most  of 
which  were  undisputed  and  some  of  which  were 
admitted  by  the  pleadings,  should  not  have  been 
submitted  to  the  jury. — Turner  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas,  177  S.  W.  204. 

4=»350  (Tex.Giv.App.)  In  an  action  by  a  part- 
nership for  a  debt,  where  undisputed  evidence 
showed  that  a  decedent  had  owned  a  half  inter- 
est in  the  firm,  the  refusal  to  submit  a  requested 
snecial  issue  as  to  what  interest  such  person  had 
owned  in  the  firm  was  not  error. — ^M.  Alexander 
&  Co.  V.  Fletcher  &  Whitfield,  177  S.  W.  514. 
4=»9S0  (Tez.Civ.App.)  A  special  issue  as  to 
whether  a  certain  corner  of  adjoining  land  not 
directly  affecting  the  line  in  controversy  was  a 
true  corner  is  an  issue  for  a  finding  of  evidence 
contrn-ry  to  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1985.— Higginbotham  v.  Weaver,  177  S.  W. 
532. 

4=9358  (Tex.Civ.App.)  Where  there  is  an  ir- 
reconcilable conflict  between  two  special  find- 
ings, the  case  must  be  resubmitted. — Royal  Ins. 
Co.  v.  Okasaki.  177  S.  W.  200. 
4s>362  (Tex.Civ.App.)  Where  the-  jury  first  re- 
turned answers  to  special  issues  wliich  were  in- 
consistent, it  was  not  error  for  the  court  to  call 
their  attention  to  the  inconsistency  and  require 
them  to  return  to  their  room  and  answer  both 
Issues  alike.— Turner  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  177  S.  W.  204. 
«=>365  (Tex.Civ^pp.)  It  is  the  duty  of  the 
court,  if  it  can  reasonably  be  done,  to  reconcile 
the  special  findings  of  the  jury.— Krenz  v.  Stroh- 
meir.  177  S.  W.  178. 
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Z.  TRIAI.  BT   COUKT. 

(A)   Hearlnir  >i>d  Determination  of  Canae. 

®=>382  (Mo.)  The  court  trying  an  action  at 
law  without  a  Jury  is  the  sole  judge  of  the 
credibility  of  the  witnoases  and  of  the  weight 
of  their  testimony.— Buford  t.  Moore,  177  8. 
W.  865. 

(B)  Flndlnara  o(  Faet  and  ConcIoBlona 
of  Law. 

<S=»392  (Tei.Civ.App.)  Where  defendants  are 
dissatisfied  with  the  court's  general  condusion, 
they  should  ask  for  findings  upon  specific  points. 
— Shaw  ▼.  Thompson  Bros.  Lumber  Co.,  177  S. 
W.  574. 

«=>393  (Ma)  Under  Rev.  St.  1909,  i  1972,  pa- 
per filed  with  rendition  .of  judgment  designated 
''court's  finding"  held  not  such  a  paper  as  au- 
thorized the  judgment  entered. — J>esan  Adver- 
tising Co.  V.  Castleman,  177  S.  W.  597. 

ZI.  WAIVER  AND  CORBEOTTOIT  OF 
IRREOITIiAKITIES   AND   ERRORS. 

«s»4l2  (Mo.App.)  A  party  may  offer  instruc- 
tions on  issue  forced  upon  him  by  admission  of 
evidence  over  his  exception,  without  waiving  bis 
exception. — Newman  v.  Standard  Accident  Ins. 
Co.,  177  8.  W.  803. 

TROVER  AND  CONVERSION. 

Se«  Banks  and   Banking,   «=>130;    Municipal 
Corporations,  9s»103i. 

n.  AOTioira. 

(D)  Damaarea. 

€=350  (Mo.App.)  The  measure  of  damages  for 
conrersion  of  checks  is  prima  facie  their  face 
value.— Kansas  City  Casualty  Co.  t.  Westport 
Ave.  Bank,  177  S.  W.  1002. 

TRUST  DEEDS. 

See  Corporations,  ®=:»14,  476,  487;    Judgment, 
^=>795 ;    Mortgages. 

TRUSTS. 

See  Charities,  <3=>43,  60. 

I.  CREATION,  EXISTENCE.  AND  VA- 

I.IDIT7. 

(O)  ComatructtTC  Trnata. 

4=9 1 03  (Tex.Civ.App.)  A  son  in  whose  name, 
one,  to  defraud  his  wife,  took  title  to  land 
bought  with  community  property,  held  a  trustee 
in  invitum.— Krenz  v.  Strohmeir,  177  S.  W.  178. 


II.   CONSTRUCTION    AND 
TION. 


OPERA- 


(B)  Batate  or  Intereat  of  Trustee  and  of 
Ceatnl   4«ie  Trnat. 

9s>l40  (Mo.)  Where  a  decree  for  the  sale  of 
land  held  in  trust  for  a  mother,  remainder  to 
her  children,  was  declared  void,  held  that  the 
children  had  an  expectant  interest  by  way  of 
remainder,  and  the  grantor  had  an  expectant  in- 
terest as  reversioner.- Capitain  v.  Mississippi 
VaUey  Trust  Co.,  177  S.  W.  628. 

m.   APPOINTMENT,  QTTALIFIOATION, 
AND  TENVBE  OF  TRUSTEE. 

€=»I60  (Mo.App.)  The  fact  that  a  trustee  of 
the  notes  and  securities  constituting  a  general 
legacy  was  not  appointed  until  long  after  the 
death  of  the  testator  was  immaterial,  since  a 
trust  never  fails  by  the  mere  failure  of  appoint- 
ment or  qualification  of  a  trustee.— Asbury  v. 
Shain,  177  S.  W.  666. 

rV.  MANAGEMENT  AND  DISFOSAT  OF 
TRUST  PROPERTY. 

€=»20l  (Mo.)  The  acceptance  by  beneficiaries 
under  a  deed  of  trust  of  the  proceeds  of  a  void 
sale  under  order  of  court  held  to  have  ratified 


the  decree.— Capitain  y.  Misedasippl  Valley 
Trust  Co.,  177  S.  W.  628. 

ULTRA  VIRES. 

See  Corporations,  «=>314,  487,  567. 

UNDUE  INFLUENCE. 

See  Appeal  and  Error,  «=984S ;  Deeds,  «S3196. 
211.  . 

UNITED  STATES  COURTS. 

See  Courts,  «=3372. 

USURY. 

See  Trial,  <S='191. 

Z.  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)  Ifatnre  and  Validttr. 

®s>26  (Ark.)  Note  carrying  10  per  cent,  per 
annum,  made  payable  to  one  who  bad  no  inter- 
eat in  proceeds,  to  knowledge  of  maker  and 
party  advancing  money  on  such  note  for  a 
bonus,  held  usurious. — Bailee  v.  Security  Bank 
&  Trust  Co.,  177  S.  W.  1138. 

(B)  RiKhta  and  Remedtea  of  Partlea. 

^Epll7  (Ark.)  In  suit  on  a  note  claimed  to  be 
void  for  usury,  evidence  whether  it  had  been 
discounted  by  plaintiff  bank  for  payee,  or  had 
been  given  for  -money  loaned  the  maker,  thus 
rendering  it  invalid,  held  sufficient  to  sustain 
finding  of  discount. — Sallee  v.  Security  Bank  & 
Trust  Co.,  177  S.  W.  1133. 
<S=»II9  (Ark.)  In  suit  on  note  claimed  to  be 
usurious,  whether  plaintiff  hank  discounted  such 
note  for  payee,  so  that  it  was  valid  in  its  hands, 
or  obtained  it  for  a  loan  to  maker,  so  that  it 
was  invalid,  held  for  jury  under  evidence. — 
Sallee  v.  Security  Bank  &  Trust  Co,  177  S. 
W.  1133. 

VACATION. 

See  Judgment,  9sb441. 

VALUATION. 

See  Taxation,  «=>403. 

VENDOR  AND  PURCHASER. 

See  Frauds,  Statute  of,  <S=>23 ;  Judgment,  ^» 
707;    Sales;    Tenancy  in  Common,  €=»19. 

X.   REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

ig=935  (Tex.Civ.App.)  That  the  purchaser  em- 
ployed an  attorney  to  examine  the  abstract  of 
title  held  not  to  conclusively  show  nonreliance 
on  vendor's  false  representations  as  to  the  title, 
so  as  to  preclude  rescission,  where  the  abstract 
also  was  false.— Fordtran  v.  Cunningham,  177 
S.  W.  212. 

m.  MODIFICATION   OR   RESCISSION 

OF   CONTRACT. 

(A)   By  Asreenent  of  Parties. 

®=>86  (Tex.Civ.App.)  Suit  to  recover  money 
paid  on  contract  for  the  purchase  of  real  estate 
is  equivalent  to  an  abandoiimesit  of  the  con- 
tract, and  it  is  then  too  late  for  the  seller  to 
cure  defects  in  the  title.— Fordtran  v.  Cunning- 
ham, 177  S.  W.  212. 

V.   RIGHTS   AND  UABXUTXES  OF 

PARTIES. 

(C)   Bona   Fide  Pnrcliaaera. 

@=>229  (Ark.)  A    purchaser    of    land     is    not 
chargeable     with  constructive  notice  of  a  deed 
not  in  his  chain  of  title.— Moore  v.  Morris,  177 
S.  W.  6. 
Purchaser  of  the  paper  title  otivan  of  paten. 
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tee  of  land,  to  which  there  wa«  a  claim  of  title 
by  adyerae  posaession  was  not  chargeable  with 
notice  of  the  adveise  claim,  because  he  held  un- 
der a  quitclaim  deed. — ^Id. 

«=9230  (Tei.CiT.App.)  Where  plaintiffB  IKe 
interest  was  recognized  in  a  deed  which  was 
part  of  defendants'  chain  of  title,  defendants 
are  charged  with  knowledge  of  such  interest. — 
Cleveland  v.  Stanley.  177  S.  W.  H81. 
^9244  (Ark.)  Evidence  held  sufficient  to  show 
that  defendant,  plaintiff  in  a  cross-action  to 
quiet  title,  had  purchased  the  title  of  patentees 
of  such  land  without  notice  of  any  adyerse  pos- 
sesBion.— Moore  y.  Morris,  177  S.  W.  6. 

VX.  REMEDIES  OF  VEHSOR. 
(A)   Lien  nnd  RecoTcrr  of  l.aB<l. 

^=s>285  (Tex.Civ.App.)  A  vendor  cannot  recov- 
er an  attorney's  fee  provided  for  in  vendor's 
lien  notes  on  default  in  making  payments,  where 
no  part  of  the  debt  was  dne  at  the  time  suit 
was  brought — Humphreys  ▼.  Douglass,  177  S. 
"W.  569. 

A  judgment  of  foreclosure  for  the  balance  due 
on  a  vendor's  lien  note  which  provided  for  in- 
terest, after  deducting  credits  to  which  the  pur- 
chaser was  entitled,  should  allow  interest  on 
each  balance. — Id. 

«=s>296  (Tex.Civ.App.>  Plaintiff  had  not  enti- 
tled to  recover  the  land  or  rescind  the  contract 
bat  could  recover  the  balance  of  the  purchase 
price  less  certain  credits  in  defendant's  favor 
and  foreclose  lien  therefor. — Humphreys  v. 
Douglass,  177  S.  W.  569. 

CB)  Actions  tor  Pnreltase  Honor. 

4=9314  (Ky.)  A  petition  by  a  vendor  which  sets 
forth  a  contract  signed  by  him  alone  held  not 
to  state  a  cause  of  action. — Gorrell  v.  Florida 
Farms  Co.,  177  S.  W.  442. 
4=>3I5  (Mo.App.)  Evidence  in  a  suit  for  the 
unpaid  balance  on  the  purchase  price  of  a  build- 
ing held  to  show  that  the  vendor  had  made  the 
deal  upon  condition  that  the  purchaser's  build- 
ing fund  certificates  would  either  be  sold,  or 
that  the  vendor  would  take  them.— Walker  v. 
Modem  Woodmen  of  America,  Camp  No.  6111, 
177  S.  W.  331. 

«=33I6  (Tex.Civ.App.)  Plaintiff  held  not  enti- 
tled to  recover  the  land  or  rescind  the  contract, 
but  could  recover  the  balance  of  the  purchase 
price,  less  certain  credits  in  defendant's  favor, 
and  foreclose  lien  therefor. — Humphreys  t. 
Douglass,  177  S.  W.  569. 

VH.  REIKEDIES   OF   PURCHASER. 
(A)  Reeoverr  of  Parohnso   Moner  Paid. 

«=3336  (Tex.Civ.App.)  In  an  action  to  recover 
payments  on  a  contract  to  buy  land  on  account 
of  flaw  in  the  title  thereto,  that  plaintiff  has 
permitted  a  foreclosure  and  sale  upon  the  lien 
which  constituted  the  flaw  constitutes  no  de- 
fense.—Fordtran  V.  Cunningham,  177  S.  W.  212. 
«s»34l  (Tex.Civ.App.)  The  rule,  that  where  ti- 
tle fails  only  to  a  specific  part  of  the  land  the 
damages  cannot  exceed  the  value  of  that  part, 
is  inapplicable  to  a  case  of  rescission  and  salt 
for  the  money  paid. — Fordtran  v.  Cunningham, 
177  S.  W.  212. 

VENUE. 

Sse  Bail.  <S=>76;   Criminal  Law,  «s>124,  126; 
Garnishment,  ^=»84. 

n.  DOMX0U.E  OR  RESIDENCE   OF 
PARTIES. 

e=>22  (Tex.Civ.App.)  One  of  several  subscrib- 
ers to  stock  sued,  for  sums  due  on  corporate 
stock  is  not  entitled  to  assert  his  privilege  to  be 
sued  in  the  county  of  his  residence,  where  the 
venue  was  located  in  a  county  where  other  sub- 
scribers resided.— Rich  v.  Park,  177  S.  W.  184. 


4=332  (Tex.Civ.App.)  Defendant,  proceeding  to 
trial  on  the  merits  Without  invoking  the  court's 
action  on  its  plea  of  privilege,  waives  the  privi- 
lege.— United  S.  S.  Co.  v.  Houston  Packing 
Co..  177  S.  W.  570. 

VERDICT. 

See  Appeal  and  Error,  «=»999-1005,  1070; 
Criminal  Law,  «8=»875,  884,  1159, 1206;  Hom- 
icide, €=>342;  Insurance,  4=»605;  Judgment, 
«=»256;    Trial,   «=»330-365. 

VERIFICATION. 

See  Municipal  Corporations,  4=»570;  Taxation, 
•8s>446. 

VESTED  RIGHTS. 

See  Constitutional  Law,  «=s>93 

WAGES. 

See  Master  and  Servant,  4=973;  Work  and 
Labor,  4=911. 

WAIVER. 

See  Appeal  and  Error,  4=>916;  Bills  and  Notes, 
4s»422;  Carriers,  4=>16d;  Criminal  Law, 
4=»1091;  Estoppel;  Garnishment,  4=>84; 
Indictment  and  Information,  ^s»196;  Insur- 
ance, 4=>892,  897,  668 :  Judgment,  «=»273 ; 
Jury,  4=>25,  110;  Justices  of  the  Peace.  4=> 
160,  174;  Logs  and  Logging,  4=>3;  Plead- 
ing, «=»406,  412  ;  Trial,  4=»105,  412;  Venue, 

WARRANT. 

See  GountieB,  4=»160,  170,  200, 

WARRANTY. 

See  Insurance,  «=)250,  265,  267.  397.  723,  724; 
Mechanics'  Liens,  4=>281;  Sales,  4=»261- 
279,  440,  446;   Trial,  43>2ol,  265. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Eminent  Domain,  4=>98;  Judg- 
ment, iS=»720;  Municipal  Corporations,  4=9 
83JS,  845;  Nuisance,  4=>66,  72. 

n.  KATtDRAX.  WATER  COURSES. 
<A)  Riparian  Rlshts  In  General. 

4=>38  (Tex.Civ.App.)  The  word  "draw,"  as 
commonly  understood,  does  not  mean  a  stream 
of  running  water  with  well-defined  banks,  as 
distinguished  from  the  flow  of  surface  water. — 
Cartwright  v.  Warren,  177  S.  W.  197. 
«=>39  (Ky.)  A  "riparian  owner"  is  one  owning 
land  which  is  bounded  by  a  natural  water 
course  or  through  which  a  stream  flows.— Kra- 
ver  V.  Smith,  177  S.  W.  286. 
4=>40  (Ky.)  The  rights  to  which  riparian  own- 
ers are  entitled  are  appurtenant  and  annexed 
to  the  land.— Kraver  v.  Smith,  177  S.  W.  286. 

Straightening  of  stream  or  cleaning  it  out 
without  separating  it  from  the  lands  of  ri- 
parian owners  held  not  to  take  from  them 
their  riparian  rights. — Id. 
4=342  (Ky.)  A  riparian  owner  is  entitled  to 
the  natural  flow  of  water,  unimpaired  in  qual- 
ity, except  as  may  be  occasioned  by  a  reasou- 
able  use  of  the  stream  by  other  proprietors.— 
Kraver  v.  Smith,  177  S.  W.  286. 

Riparian  owner  held  entitled  to  make  any 
b«nencial  use  of  water  not  inflicting  substan- 
tial injury  on  lower  owners.— Id. 

(C)   Pollution. 

4=971  (Ky.)  Distillery  proprietor  heM  not  li- 
able for  pollution  of  stream  from  discharge  of 
sewerage  through  city's  sewer,  connection  with 
such  sewer  having  been  made  by  the  city's  au- 
thority.—Kraver  v.  Smith.  177  S.  W.  286. 
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^3o79  (Ark.)  The  measure  of  damagea  to  a  ri- 
parian owner  from  the  use  of  a  stream  as  an 
outlet  for  sewage  is  the  difference  in  the  value 
of  the  land  before  and  after  the  stream  was  so 
used. — Jones  v.  Sewer  Improvement  Dist.  No.  3 
of  City  of  Rogers,  177  S.  W.  888. 

V.  SURFACE  WATERS. 

^=>  1 1 9  (Ky.)  Riparian  owners  held  not  en- 
titled to  complain  of  discharge  of  surface  wa- 
ters into  stream  through  a  sewer. — Kraver  v. 
Smith,  177  S.  W..286. 

Vm.   ARTIFIOIAI.  POMSS.  KBMEK- 

VOIR8,  AND  CHAlflf  EUS,  SAKS, 

AND  FI.OWAOE. 

«ss>l78  (Ky.)  Measure  of  damages  for  tempo- 
rary injury  to  flooded  lands  held  difference  be- 
tween rental  value  as  flooded  and  such  value 
immediately  before  any  injury  occurred,  with- 
in five  years  before  suit  brought;  for  perma- 
nent injury,  difference  between  value  of  land  as 
injured  and  before  any  injury  occurring  within 
five  years  before  suit  brought. — North  Jellico 
Coal  Co.  V.  Trosper.  177  S.  W.  241. 
^=3179  (Ky.)  In  nn  action  against  defendant 
coal,  mining  company  for  damages  caused  plain- 
tiVi  land  through  a  stream  becoming  obstruct- 
ed bf  alack  from  mines  and  overflowing,  the 
question  whether  any  of  the  slack  came  from 
defendant's  mine  held  for  the  Jury  under  the 
evidence.— North  JeUico  Coal  <Ja  v.  Trosper, 
177  S.  W.  241. 

In  action  for  damages  to  plaintiff's  land, 
caused  by  the  flooding  of  a  stream  obstructed 
by  slack  from  coal  mines,  the  denial  of  a  di- 
rected verdict  for  defendant  coal  company  was 
not  erroneous  merely  because  the  exact  degree 
in  which  its  slack,  as  distinguished  from  that 
of  other  mines,  had  caused  the  injury  was  in- 
capable of  precise  ascertainment. — Id. 

-In  an  action  to  recover  for  land  flooded  hy 
the  illegal  obstruction  of  a  stream,  if  there  is 
doubt  wlieth«r  the  injury  is  permanent  or  tem- 
porary, the  instruction  on  damages  should  he 
divided  and  one  given  on  each  head,  and  the 
jury  instructed  to  say  under  which  it  finds. 
— Id. 

IX.  F1JBX.I«  WATER  S1TPFI.T. 

(B>  IrrlBWttoB  luid  Otber  Avricnltaiml 
JPnrpoaeB. 

€=>232  (Tex.Civ.App.)  A  contract  by  parties  to 
repair  canal  in  consideration  of  water  rights 
had  not  to  give  to  the  individual  parties  thereto 
the  right  to  the  possession  and  control  of  the 
property  of  an  irrigation  company  as  aniinst 
its  oBicers. — Arno  Co-operative  Irr.  Co.  v.  Pugh, 
177  S.  W.  991. 

The  right  of  individuals  under  a  contract  by 
which  they  agreed  to  pay  the  debts  and  mainte- 
nance charges  of  an  irrigation  company  held  to 
cease  on  the  failure  of  the  individuals  to  per- 
form their  agreement. — Id. 

A  contract  by  which  the  officers  and  directors 
of  an  irrigation  company  attempted  to  divest 
themselves  of  the  possession  and  control  of  the 
company's  property  and  to  transfer  it  to  In- 
dividuals is  ultra  vires. — Id. 

WEAPONS. 

®=37  (Tex.CrJh.pp.)  Accused  held  to  have  a 
right  to  go  after  bis  pistol  and  carry  it  back 
to  his  bouse  to  defend  himself  while  compelling 
a  person  to  leave  the  house. — McQueen  v.  State, 
177  S.  W.  91. 

Instruction  that,  if  accused,  taking  pistol  to 
his  home,  was  intercepted  and  taken  across  the 
street  by  others,  he  would  not  be  guilty,  held 
erroneously  refused.— Id. 

e=>i7  (Tex.Cr.App.)  On  trial  for  unlawfully 
carrying  pistol,  instruction  that  if  accused  was 
taking  the  pistol  to  his  house,  but  went  into 
the  street  to  see  a  person,  his  act  was  not  an- 


lawfnl,  heU  erroneously  refused.— McQueen  t. 
State,  177  S.  W.  01. 

In  prosecution  for  carrying  pistol,  which  evi- 
dence showed  accused  was  taking  to  his  house, 
held,  that  instruction  with  reference  to  his  in- 
tent should  have  been  given. — Id. 

WILLS. 

See  Charities,  9=943 ;  Descent  and  Distriba- 
tion;  £b[ecators  and  Administrators;  Limitn- 
tion  of  Actions,  9=346 ;  Specific  Performance. 
«=s>86;    Trusts,  «=>160. 


in. 


CONTRACTS  TO  DEVXKB  OR 
QUEATH. 


9=^58  (Mo.)  A  contract  for  the  possession  of 
land  and  purporting  to  devise  it  upon  the  gran- 
tor's death  held  to  be  an  enforceable  contract 
to  make  a  will.— Stellwagen  v.  Grissom,  177  S. 
W.  636. 

9=358  (Tez.CiT.App.)  An  agreement  to  make  a 
will  in  return  for  services  must  be  fulb'  and 
satisfactorily  proved.— Dyess  v.  Rowe,  177  S. 
W.  lOOL 

In  an  action  for  breach  of  an  agreement  to 
make  a  will  in  claimant's  favor,  evidence  ^14 
insufficient  to  establish  any  agreement  under 
which  claimant  rendered  services. — Id. 
9d>68  (Tez.Civ.App.)  In  a  suit  for  breach  of 
an  agreement  to  make  a,  will  in  plaintiff's  favor, 
recovery  can  be  had  only  on  an  express  con- 
tract, where  sueh  contract  was  alleged. — Dyess 
v.  Rowe,  177  S.  W.  1001. 

IV.   REQUISITES   AND  VALIDITY. 

(A)  Nature  sad  Bssentlala  of  TeatameBta* 

wy  nisyoaltioaa. 

9»88  (Mo.)  Words  of  limitation  in  a  deed  will 
not  give  it  a  testamentary  character,  unless 
they  fairly  indicate  an  intent  of  the  grantors 
not  to  pass  a  present  irrevocable  interest.— 
Wimpey  v.  Ledford,  177  S.  W.  802. 

Limitation  in  a  deed  that  the  grantors  shall 
have  controlling  power  during  their  lifetime, 
end  at  their  death  the  title  shall  pass  to  the 
grantee,  does  not  make  the  instrument  testa- 
mentary.—Id. 

V.  PROBATE.  ESTABUSBMEXT, 

AITD  ANHUXWCNT. 

(B)  AeMona  to  If!*tabll«h  or  Detenaia* 

VaUdlty  ia  General. 

®=>230  (Ky.)  An  object  of  the  testator's  boun- 
ty who  accepted  benefits  under  the  will,  probate 
of  which  he  contested,  is  estopped  thereafter  to 
attack  the  validity  of  the  will  on  appeal  from 
the  judgment  admitting  it  to  probate.— McEI- 
wain  v.  Smith,  177  S.  W.  244. 

(B)  JarlsdlettoB,  Uniftatlons,  aad  I,aebea. 

9=>26l  (Ark.)  A  delay  of  ten  years  in  moving 
for  probate  of  a  lost  will  with  full  knowledge  of 
the  facts,  is  a  circumstance  to  be  considered  by 
the  court  in  determining  the  case. — Dudgeon  v. 
Dudgeon,  177  S.  W.  402. 

(H)  BTtdeaoe. 

9=9302  (Ark.)  Under  Kirby's  Dig.  H  8062, 
8065,  proof  of  the  contents  of  a  lost  wiU  which 
did  not  dispose  of  the  land,  and  did  not  mention 
three  of  testator's  five  children,  so  that,  under 
Kirby's  Dig.  §  8020,  testator  died  intestate  as 
to  them,  held  insufficient  to  authorise  a  probate. 
—Dudgeon  v.  Dudgeon,  177  S.  W.  402. 

-   (I)   ReariiMI   or  Tvifd. 

9=>3I2  (Tenn.)  Alleged  illegitimacy  of  the  con- 
testant held  a  preliminary  inquiry  to  the  con- 
test itoelf.— Napier  v.  Church,  177  S.  W.  56. 

(Ij)  Fees    and   Coats. 

9=»4I5  (Mo.)  Where  a  will  is  free  from  ambigu- 
ity, the  heirs,  making  no  claim  under  or  in  har- 
mony with  it,  but  basing  their  claim  on  the  in- 
ralidity  of  part  of  it,  and  a  consequent  right  to 
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property  a»  nodfaiioatd  of.  were  not  entitled  to 
counsel  fees  out  of  tbe  fund. — Sandusky  t.  San- 
dusky. 177  S.  W.  390. 

VI.  OOirSTRTJCTIOir. 
(A)  General   Rules. 

€=s>440  (Ky.)  In  ascertainiuir  tbe  interest  of  a 
letatee,  who  died  before  tbe  testator,  tbe  court 
is  confined  to  the  will  itself.— Nance's  EVrs  v. 
Akers,  177  S.  W.  238. 

«B>440  (Mo.App.)  A  will  is  to  b«  interpreted 
by  an  examination  of  the  whole  will  in  an  at- 
tempt to  arrive  at  the  intention  of  the  testator.— 
Asbury  v.  Shain,  177  S.  W.  666. 
^=>457  (Mo.App.)  Tbe  technical  import  of 
words  is  not  to  prevail  over  the  testator's  ob- 
vious intent— Asbury  v.  Shain,  177  S.  W.  666. 

(O)  SarrlvorBblp.  Repreaentatloiit'and 
8«batltiitloH. 

^»552  (ECy.)  A  bequest  to  the  testator's  wife 
held  not  a  conditional  one,  or  in  lieu  of  dower ; 
and,  though  the  wife  died  before  the  testator, 
her  issue  were,  under  K;.  St.  f  4S41,  entitled 
to  take.— ^'ance's  Ex'is  v.  Akers.  177  S.  W. 
235. 

(I)  Aetlons  to   Conatrne  Wills. 

4b»707  (Mo.)  Suit  by  an  executor  and  trustee 
afcainst  heirs  and  those  claiming  under  the  will 
Ae/dj  on  the  pleadings  and  findings,  not  a  pro- 
ceeding for  a  construction  of  tbe  will,  in  which 
counsel  fees  in  favor  of  heirs  may  lie  allowed 
out  of  funds  of  estate,  but  one  in  which  the  real 
controversy  was  aa  to  the  validity  of  its  be- 
qnests  in  trust  to  reUgious  uses.— Sandusky  v. 
Sandnsky,  177  S.  W.  390. 

Vn.    BIOHTS  AND  LIABILITIES  OT 
BEVISE^  AND  IiEOATEES. 

(A)  Natare   of   Title   and    Rlarlits    in    Oen- 
eral. 

«=»734  (Mo.App.)  Where  interest  is  specifical- 
ly made  a  part  of  a  general  legacy,  it  is  to  be 
allowed  from  the  date  of  the  death  of  the  testa- 
tor, and  no  demand  therefor  is  necessary. — As- 
bury V.  Shain,  177  S.  W.  666. 
^s»740  (Ark.)  An  agreement  between  the  widow 
and  children  of  testiitor  that  tbe  widow  should 
have  the  personal  property  and  a  life  Interest 
in  the  real  property,  and  should  pay  the  debts, 
will  be  upheld  as  a  family  settlement— Dudgeon 
T,  Dudgeon.  177  S.  W.  402. 

<B)  toeetlle.   Demoastratlvei   and   Geaeval 
Devlaea  and  Beqneata. 

^a»753  (Mo.App.)  Special  or  specific  legacy  de- 
fined as  a  legacy  or  gift  by  will  of  a  particular 
specifldd  thing.— Asbury  v.  Shain,  177  S.  W. 
606. 

«s>7S6  (Mo.App.)  Will  construed,  and  held, 
that  legacy  of  notes  and  securities  to  the  amount 
of  $5,<KK>  to  testator's  grandson  in  trust  was  a 
general  legacy.— Asbury  v.  Shain,  177  S.  W. 
660. 

(D)   Bleetlon. 

^s»778  (Mo.)  Where  testator  devises  property 
to  a  third  person,  also  devising  such  person's 
property  to  another,  the  third  person  cannot 
take  under  the  will  without  accepting  the  condi- 
tion attached.— Lindsley  v.  Patterson,  177  S.  W. 
826. 

Husband  of  testatrix,  a  resident  of  Connecti- 
cut who  died  there,  leaving  property  there  and 
in  Missouri,  held  estopped  to  claim  his  statuto- 
ry share  of  the  Missouri  property  under  Rev.  St 
1909,  !  350,  after  liis  election  to  take  under  the 
will  in  Connecticut  under  Oen.  St,  Revision 
l'J02,  I  391.— Id. 

Tbe  right  of  renunciation  is  only  available  in 
the  proper  tribunal  of  the  testator's  domicile. — 
Id. 


WITNESSES. 

See  Alteration  of  Instmmenta,  CsaS;  Appeal 
and  Error,  «=>9%;  Criminal  Law,  <S=>392, 
508,  696,  600,  658.  673,  917,  1159;  Deposi- 
tions; Evidence;  Perjury,  4=>11;  Trial,  4s> 

n.  OOMPETENOT. 

(C)  Teatlmony  of  Parties  or  Peraona  In- 
tereated,  for  or  asaliiat  Repreaentn- 
tl-rea,  anrrl-rora,  or  Sneceaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deceased  or 
Incompetent. 

«=»I39  (Tex.Civ.App.)  One  of  the  makers  of  a 
note  held  a  party  to  a  suit  by  tbe  heirs  of  the 
payee,  though  he  confessed  Judgment;  and 
hence,  under  Vernon's  Sayles"  Ann.  Civ.  St 
1914,  art.  3600,  he  was  incompetent  to  testi^ 
in  behalf  of  his  codefendants. — Pipkin  v.  Tuer, 
177  S.  W.  988. 

«=5.|99  (Ky.)  Under  Civ.  Code  Prac.  S  606, 
subsec.  2,  defendant  in  administrator's  action 
for  malpractice  could  not  testify  for  himself  as 
to  conversations  with  decedent  as  to  the  con- 
ditions found  in  perforining  operation,  nor  as 
to  what  he  saw  and  did  in  performing  the  oper- 
ation.—Bametfs  Adm'r  v.  Brand,  177  S.  W. 
461. 

$=9 181  (Mo.App.)  In  an  action  to  charge  the 
estate  of  a  deceased  indorser  of  a  note,  the  payee 
was  competent  to  testify,  where,  in  the  probate 
court,  her  incompetency  was  waived  by  faUure 
to  object.— Belch  r.  Roberta,  177  S.  W.  1062. 

nx.  EXAMINATION. 

<A)  TaKlaic  Teatlntonr  *»  Oeneral. 

4=3>262  (Mo.)  In  a  criminal  prosecution,  a  wit- 
ness for  the  state  may  be  recalled  within  the 
discretion  of  the  trial  court,  where  the  state 
has  not  finished  its  evidence  in  chief.— State  v. 
Jones,  177  S.   W.  866. 

(B)  Croas-BzKBilaatton  aa*  Re-Examlna* 

tlOB. 

^=3268  (Tex.Cr.App.)  In  a  prosecution  for  mur- 
der, defendant's  wife,  testifying  t»  tbe  identity 
of  a  knife  found  near  deceased's  l>ody  and  as 
to  a  threat  made  by  deceased,  may  be  cross- 
examined  in  reference  thereto. — Stacy  v.  State, 
177  S.  W.  114. 

<Ss=^26S  (Tex.Civ.App.)  The  right  of  croaa^z- 
amination  is  a  valuable  one,  and  its  denial  upon 
a  material  matter  is  reversU>l«  error. — Rich  v. 
Park,  177  S.  W.  184. 

^s»27l  (Mo.App.)  It  is  improper  to  confront  a 
witness  on  cross-examination  with  a  deposition 
in  a  former  trial  and,  after  asking  him  whether 
he  did  not  make  certain  statements  therein  at 
the  former  trial,  to  read  such  statements,  where 
the  entire  evidence  on  such  subject  is  not  read. 
— Showen  v.  Metropolitan  St  By.  Co.,  177  S. 
W.  701. 

«=9277  (Tex.Cr.App.)  Defendant,  who  pleaded 
guilty  of  burglary,  and,  in  support  of  request 
that  sentence  be  suspended,  testified  he  had 
never  been  convicted  of  felony,  held  properly 
cross-examined  about  the  burgkry. — Brown  v. 
State,  177  S.  W.  1161. 

Defendant,  who  pleaded  guilty  to  burglary  and 
filed  plea  asking  suspension  of  sentence,  Iteld 
properly  cross-examined  by  state,  after  testi- 
fying that  he  had  never  been  convicted  of  felony, 
as  to  the  mode  of  committing  tlie  burglary. — Id. 

IV.  OREDIBIUTT,    IMPEACHMENT. 

COimtAOIOTION,  ANB  COB- 

BOBOBA'TION. 

(A)  la   General. 

«=»3II  (Tex.Cr.App.)  It  would  not  discredit 
the  testimony  given  at  the  trial  by  a  state's 
witness  that  he  was  not  called  as  a  witness  at 
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tiie  examining  trial.— White  t.  State,  177  S.  W. 
93. 

«=>3I8  (Tei.Cr.App.)  In  a  prosecution  for 
mnrder,  cross-examination  of  a  witness  for  tlie 
state  held  not  an  impeachment  justifying  the 
introduction  of  evidence  at  the  inquest  in  cor- 
roboration.—Satterwhite  T.  State,  177  8.  W. 
059. 

<S=333ri/2  (Tex.Civ.App.)  In  an  action  on  stock 
subscriptions,  evidence  held  admissible  to  im- 
peach a  witness'  credibility.— Rich  t.  Park,  177 
S.  W.  184. 

rB)  CbAraeter  and  Conduct  of  'Wltneaa, 

€=3344  (Tex.Or.App.)  Exclusion  of  evidence  to 
show  the  character  of  state's  witness,  that  she 
had  been  divorced  for  connection  with  other 
men,  is  not  error.— White  v.  State,  177  S.  W. 
93. 

Refusal  of  the  question  of  defendant  in  hom- 
icide to  state's  witness,  if  her  husband  had  not 
shot  her  for  a  certain  transaction,  with  which 
it  was  not  proposed  to  connect  deceased,  was 
not  error. — Id. 

<g=9345  (Mo.App.)  Notwithstanding  Rev.  St 
1009,  §  6383,  a  witness  cannot  be  impeached  by 
proof  that  he  has  been  charged  with  an  offense 
by  indictment,  information,  or  otherwise. — Kribs 
V.  United  Order  of  Foresters,  177  S.  W.  766. 
9=»358  (Tex.Or.App.)  On  redirect  examina- 
tion of  a  state  witness,  by  whom  on  cross-exam- 
ination defendant  sought  to  impeach  another 
state  witness,  the  state  could  further  examine 
him  on  the  matter,  and  refrerii  his  memory. — 
White  y.  State.  177  S.  W.  03. 

(D)  Imooaalatent    Btatemeat*   br   Wltneas. 

®=>379  (Tex.Or.App.)  Where  a  witness  for 
the  state  testified  on  a  material  question  con- 
trary to  her  testimony  at  the  preliminary  hear- 
ing, the  state  was  properly  permitted,  under 
Code  Or.  Proc.  1911,  art.  815,  to  introduce  evi- 
dence tending  to  discredit  her  testimony. — 
Thompson  v.  Bute,  177  S.  W.  608. 
«=»380  (Ark.)  The  state  surprised  by  the  tes- 
timony of  a  witness  may,  to  impeach  her, 
prove  that  she  had  made  prior  inconsistent 
statements.— Shands  v.  State,  .177  S.  W.  18. 
€=>392  (Ark.)  Affidavit  of  prosecutrix,  aver- 
ring that  accused  had  had  sexual  intercourse 
with  her,  was  competent  to  impeach  prosecu- 
trix testifying  to  innocence  of  accused. — Shands 
V.  State,  177  S.  W.  18. 

On  a  trial  for  carnal  abuse  of  a  female  under 
the  age  of  consent,  a  letter  written  by  prose- 
cutrix to  a  third  person  held  admissible  to  iisi- 
peach  her. — Id. 

$=9392  (Mo.)  Where  prosecutrix  testified  that 
she  was  afraid  of  defendant,  her  father,  it  was 
error  to  exclude  from  evidence  a  letter  written 
by  her  to  him,  which  indicated  that  her  feelings 
for  him  were  those  which  a  child  would  natu- 
rally entertain  for  its  parent. — State  v.  Hob- 
son,  177  S.  W.  374. 

^za395  (Tenn.)  In  a  prosecution  for  murder, 
exclusion  from  evidence  of  testimony  as  to  prior 
statements  consistent  with  witness'  testimony, 
tending  to  establish  an  alibi,  held  proper,  where 
testimony  of  surh  witness  on  the  point  was 
not  attacked.— Dietzel  v.  State,  177  S.  W.  47. 

(E)  Contradiction  and  Corroboration  of 
'WItneaa. 

€=>4(llS  (Ky.)  What  defendant's  employe  said 
as  to  cause  of  injury  held  provable  for  the  pur- 
pose of  contradiction  under  a  proper  admoni- 
tion to  the  jury. — Ballard  &  Ballard  Co.  y. 
Durr.  177  S.  W.  445. 

$s>406  (Mo.App.)  In  a  personal  injury  action, 
the  introduction  of  a  petition  drawn  by  attor- 
neys for  plaintifTs  intestate  for  the  purpose  of 
discrediting  a  witness  was  erroneous,  where  it 
had  no  bearing  on  the  case. — Showen  v.  Metro- 
politan. St.  Ry.  Co.,  177  S.  W.  791. 


WORDS  AND  PHRASES. 

"Accommodation  party."— Night  &  Day  Bank 
V.  Rosenbaum  (Mo.  AppJ  177  S.  W.  693. 

"Actual  value."— Southern  Traction  Co.  v.  Hnl- 
bert  (Tex.  Qv.  App.)  177  S.  W.  551. 

"Additional  servitude."- Rourke  v.  Holmes  St. 
Ry.  Co.  (Mo.  App.)  177  S.  W.  1102. 

"And."— State  y.  WTiite  (Tenn.)  177  S.  W.  47& 

"Association." — ^Kribs  y.  United  Order  of  For- 
esters (Mo.  App.)  177  S.  W.  766. 

"BasUrd."— Cole  v.  Taylor  (Tenn.)  177  S. 
W.  61.  »j         V  / 

"Bauxite."— American  Bauxite  Co.  y.  Board  of 

Equalization   <rf    Saline   County   (Ark.)    177 

S.  W.  11,51. 
"Benefit"— Harp  t.  Hamilton  (Tex.  Civ.  App.) 

177  S.  W.  565. 
"Bill  of  lading."— Keithley  y.  Lnsk  (Mo.  App.) 

177  -8.  W.  756. 
"Carry   on  business."- Ledgerwood   y.  Dashiell 

(Tex.  Civ.  App.)  177  S.  W.  1010. 
"Cashier."— Pemiscot  County  Bank  v.  Central- 
State   Nat    Bank   (Tenn.)   177   8.   W.  74; 

Lcdperwood  v.  Dashiell  (Tex.  Civ.  App.)  177 

S.  W.  1010. 
"Color  of  title." — ^Laclede  Iiand  &  Improvement 

Co.  V.  Schneider  (Mo.)  177  S.  W.  388. 
"Combination  of  influential  persons." — Myers  y. 

State  (Tex.  Cr.  App.)  177  S.  W.  1167. 
"Commiasion."— Overstreet    y.    Hancock    (Tex. 

Civ.  App.)- 177  S.  W.  217. 
"Conditional   limitations."- Daggett  v.  City  of 

Ft.  Worth  (Tex.  av.  App.)  177  S.  W.  222. 
"Conditional  sale."— Branbam  y.  Peltzer  (Mo.) 

177  8.  W.  873. 
"Oindition    subsequent"— Daggett    y.    City    of 

Ft  Worth  (Tex.  Civ.  App.)  177  S.  W.  222. 
"(Conversion." — Kansas    City    Casualty    Co.    y. 

Westport  Ave.  Bank  (Mo.  App.)  177  S.  W. 

1092. 
"County  officer."— Cross  y.  Fisher  (Tenn.)  177 

S.  W.  43;    Todtenhausen  v.  Knox  County 

Id.  487. 
"Court"— State  y.  White   (Tenn.)   177    S.   W. 

478. 
"Cow."— State  v.  HaUer  (Ark.)  177  S.  W.  1138. 
"Cumulative   evidence."— Howe  y.   State   (Tex. 

Cr.  App.)  177  S.  W.  497. 
"Deed."— Wimpey  y.  Ledfcrd  (Mo.)  177  S.  W. 

802. 
"Etetriment."— Harp    v.    Hamilton    (Tex.    Civ. 

App.)  177  S.  W.  565. 
"Discount"— Overstreet  v.  Hancock  (Tex.  Civ. 

App.)  177  S.  W.  217. 
"Divided."— School  Dist  No.  45  y.  School  Dist 

No.  8  (Ark.)  177  S.  W.  892. 
"Dower    in    pei-sonalty."— F^nnell's    Estate    y. 

Howard  (Mo.  App.)  177  S.  W.  790. 
"Draw."— Cartwright    v.    Warren    (Tex.    Ciy. 

App.)  177  S.  W.  197. 
"Employe."— Cross   y.    Fisher    (Tenn.)    177    S. 

W.  43. 
"Engaged  in   interstate  commerce." — ^LouteviUe 

&  N.  B.  Co.  v.  Parker's  Adm'r  (Ky.)  177  S. 

W.  465;    Pecos  &  N.  T.  Ry.  Co.  v.  Rosen- 
bloom  (Tex.)  177  S.  W.  9o2;    Texas  &  P. 

Ry.  Co.  y.  White  (Tex.  Civ.  App.)  17-7  S.  W. 

1185.  ,  .  . 

"Fact  material  to  the  risk."- Farber  y.  Amer- 
ican Automobile  Ins.  Co.  (Mo.  App.)  177  8. 

W.  675. 
"Felony."- State  v.  Siegel  (Mo.)  177  S.  W.  353. 
"Forgery."— Bunker  y.   State   (Tex.   Cr.  App.) 

177  S.  W.  108. 
"Furniture."— Smalley   y.   Dent   County    (Mo.j 

177  S.  W.  620. 
"Highway."— O'Brien     y.     Burroughs     Adding 

Mach.  Co.  (Mo.  App.)  177  S.  W.  811. 
"Holder."- Night  &  Day  Bank  v.  Rosenbaum 

(Mo.  App.)  177  S.  W.  693. 
"In."— Schmohl    v.    Travelers'    Ins.    Co.,    (Mo. 

App.)  177  S.  W.  1108. 
"Inheritance."— Ck)le  v.  Taylor  (Tenn.)  177  S. 

W.  61. 
"In  or  on."— Schmohl  v.  Travelers'   Ins.  Co, 

(Mo.  AppJ  17T  S.  W.  1108L       .       .   . 

Google 


Digitized  by ' 


>8' 


1289 


INDEX-DIGEST 


X-IUy 


"Inyoluntary  manslaughter."— McGough  y. 
State  (Ark.)  177  S.  W.  398;  Madding  t. 
State,  Id.  410. 

"Insurance  broker." — Farber  v.  American  Au- 
tomobile Ins.  Co.  (Mo.  App.)  177  S.  W.  67.5. 

"Involve  title  to  real  estate." — Marshall  v.  Bed- 
dick  (Mo.)  177  S.  W.  381. 

"Justice  court."— Bunker  T.  State  (Tex.  Cr. 
App.)  177  S.  W.  loa 

"Lawful  possession." — Laclede  Land  &  Im- 
provement Ck).  V.  Epright  (Mo.)  177  S.  W. 

"Living  together."— Napier  v.  Church  (Tenn.) 
177  S.  W.  56.  „ 

"Malice."— De  Ford  v.  Johnson  (Mo.)  177  S.  W. 
577. 

"Malice  aforethought"— State  v,  Venable  (Mo.) 
177  S.  W.  308. 

"Mandatory  injunction."— Cartwright  v.  War- 
ren (Tex.  Cfv.  App.)  177  S.  W.  197. 

"Manslaughter."— State  v.  Pleake  (Mo.)  177 
S.  W.  355. 

"Market  value." — American  Bauxite  Co.  ▼. 
Board  of  Kqualization  of  Saline  County 
(Ark.)  177  S.  W.  1151;  Southern  Traction 
Co.  V.  Hnlbert  (Tex.  Civ.  App.)  177  S.  W. 
551. 

"Merged."- Hill  t.  Arnold  (Mo.)  177  S.  W.  343. 

"Mortgage."— Branham  v.  Peltzer  (Mo.)  177  S. 
W.  373. 

"Murder  in  first  degree."- Harria  v.  State 
(Ark.)  177  S.  W.  421. 

"Natural  right"— Cole  v.  Taylor  (Tenn.)  177 
S.  W.  61. 

"Negotiable  instrument"— Kansas  City  Casual- 
ty Co.  V.  Westport  Ave.  Bank  (Mo.  App.) 
177  S.  W.  1092. 

"Or."-State  v.  White  (Tenn.)  177  S.  W.  478. 

"Outside  of  the  safe."- Frankel  y.  Massachu- 
setts Bonding  &  Ins.  Co.  (Mo.  App.)  177  S. 
W.  775. 

"Paid  in  full."— Pyron  v.  Hodges  (Tex.  Civ. 
App.)  177  S.  W.  508. 

"Parkway." — ^Municipal  Securities  Corporation 
V.  Kansas  City  (Mo.)  177  S.  W.  856. 

"Perjury."— Harris  v.  State  (Ark.)  177  S.  W. 
1144. 

"Personal  property."— Kansas  City  Casualty 
Co.  V.  Westport  Ave.  Bank  (Mo.  App.)  177 
S.  W.  1002. 

"Person  holding  any  place  of  profit  or  trust  un- 
der any  law  of  the  states" — State  t.  Bunch 
(Ark.)  177  S.  W.  932. 

"Person  primarily  liable." — Night  &  Day  Bank 
V.  Rosenbaum  (Mo.  App.)  177  S.  W.  693. 

"Possible."— Bensdorff  v.  Uihiein  (Tenn.)  177 
S.  VV.  481. 

"Premeditation."- State  t.  Venable  (Mo.)  177 
S.  W.  308. 

"Preventive  injunction."— Cartwripht  v.  War- 
ren (Tex.  Civ.  App.)  177  S.  W.  197. 

"Property  right." — Lindsley  v.  Patterson  (Mo.) 
177  S.  W.  826. 

"Proximate  cause." — Missouri.  K.  &  T.  Ky.  Co. 
of  Texas  v.  Ryon  (Tex.  Civ.  App.)  177  S. 
W.  025. 

"Public  conveyance." — Schmohl  v.  Travelers' 
Ins.  Co.  (Mo.  App.)  177  S.  W.  1108. 

"Public  officer."- State  v.  Bunch  (Ark.)  177  S. 
W.  032. 


'Tunidve  damages."— De  Ford  v.  Johnson  (Mo.) 

177  S.  W.  577. 
"BaUroad  hazards."— St.  Louis,  I.  M.  A  S.  By. 

Co.  V.  Wiseman  (Ark.)  177  S.  W.  1139. 
"Real  estate."— Ft  Smith  Light  &  Traction  Co. 

T.  McDonough  (Ark.)  177  S.  W.  920. 
"Record. ' — Capitain  v.  Mississippi  Valley  Trust 

Co.  (Mo.)  177  S.  W.  628. 
"Reply."— Marshall   v.    Reddick    (Mo.)   177    S. 

W.  381. 
"Representative   of  value."— Kansas  City   Cas- 
ualty Co.  V.  Westport  Ave.  Bank  (Mo.  App.) 

177  S.  W.  1092. 
"Res  gestiE."— Ballard  &  Ballard  Co.  v.  Durr 

(Ky.)  177  S.  W.  445. 
"Residing."— Laue  v.  Grand  Fraternity  (Tenn.) 

177  S.  W.  941. 
"Bight  of  way."— lUinoiB  Cent  R.  Co.  t.  Tay- 
lor (Ky.)  177  S.  W.  293. 
"Riparian  owner." — Kraver  v.  Smith  (Ky.)  177 

S.  W.  286. 
"Saloon."— Kahn  v.  Wilhelm  (Ark.)  177  S.  W. 

403. 
"Severance    at    or    above   joint" — Newman    v. 

Standard  Accident  Ins.  Co.  (Mo.  App.)  177 

S.  W.  803. 
"Special  or  specific  legacy." — Asbary  v.  Shain 

(Mo.  App.)  177  S.  W.  666. 
"Susceptible."— BensdorfE    v.     Uihiein     (Tenn.) 

177  S.  W.  481. 
"Swindling."— Anderson    t.     State     (Tex.     Cr. 

App.)  177  S.  W.  85. 
"Tariff  rate."— Botts  v.  St.  Louis  &  H.  Ry.  Co. 

(Mo.  App.)  177  S.  W.  746. 
"Title."— Wimpey  v.  Ledford  (Mo.)  177  S.  W. 

302. 
"Transaction."— Barnett's     Adm'r     v.     Brand 

(Ky.)  177  S.  W.  461. 
"Unimproved  and  uninclosed  land." — Moore  v. 

Morris  (Ark.)  177  S.  W.  6. 
"Use  and  operation  of  railroad." — St.  Loiiis,  I. 

M.  &  S.  Ry.  Co.  V.  Wiseman  (Ark.)  177  S. 

W.  1139. 
"Vagrant"— Marolf  v.  Marolf  (Mo.  App.)  177 

S.  W.  819. 
"Value."— Southern    Traction    Co.    y.    Hulbert 

(Tex.  Civ.  App.)  177  S.  W.  551. 
"When  taken." — Farber  y.  American  Automo- 
bile Ins.  Co.  (Mo.  App.)  177  S.  W.  675. 

WORK  AND  LABOR. 

See  Municipal  Corporations,  4s>374. 

©=all  (Mo. App.)  Husband  and  wife  receiving 
part  of  proceeds  of  farm  products  from  wife's 
father  without  objection  held  bound  by  this 
scale  of  wages,  and  not  entitled  to  further  com- 
pensation from  his  estate. — Stewart  y.  Turner's 
Estate,  177  S.  W.  800. 
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See  Execution;   Garnishment;    Habeas  Corpus; 

Injunction;    Mandamus;    Process. 
Of  error,  see  Appeal  and  Error. 

X-RAY. 

See  Damages,  ®=»206. 
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